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THIS  INDEX  is  based  on  a  consolidation  of^ontents 
entries  appearing  in  the  January-June  issues  oT  the 
FEDERAL  REGISTER  together  with  broad  subject 
references.  The  entries  are  arranged  first  under  the  name 
of  the  agency  which  issued  the  document.  Under  each 
agency,  the  entries  are  then  hsted  alphabetically  within 
the  categories  of  Rules,  Proposed  Rules,  and  Notices. 
Executive  Orders.  Proclamations,  and  other  documents 
from  the  President  are  listed  under  Presidential 
Documents.  The  number  at  the  end  of  each  entry  gives 
the  pages  in  the  FEDERAL  REGISTER  where  the  document 
begins.  Use  the  table  of  Federal  Register  Pages  and  Dates 
at  the  back  of  this  index  to  locate  the  issue  date  for  each 
page  number.  This  index -is  published  monthly  and  is 
cumulated  for  12  months. 
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A  general  index  to  the  entire  Code  of  Federal  Regulations, 
is  found  in  the  CFR  Index  and  Finding  Aids  volume,  and  is 
revised  as  of  January  1  each  year. 

The  LSA  (List  of  CFR  Sections  Affected),  a  cunralative 
numerical  finding  aid,  is  published  monthly  and  is 
cumulated  for  12  months,  keyed  to  the  revision  dates  of  the 
various  CFR  volumes. 

ALL  FEDERAL  REGISTER  publications  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington,  D.C.  20402. 

Mildred  L  Isler  is  Chief  Editor  of  the  Federal  Register 
Index,  assisted  by  Melanie  Y.  Williams.  The  Index  is 
prepared  under  the  direction  of  Richard  L.  Claypoole, 
assisted  by  Maxine  L  Hill. 

INQUIRIES  may  be  made  to  the  Finding  Aids  Unit  at  area 
code  202-523-5227  or  (TDD)  202-523-5229.  These  are  not 
toll  free  numbers. 

SUGGESTIONS  concerning  this  and  other  publications  of 
the  Office  will  be  welcomed  by  Martha  L  Girard,  Acting 
Director,  Office  of  the  Federal  Register,  National  Archives 
and  Records  Administration,  Washington,  D.C.  20408. 
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ACTION  j 

RULES  i 

Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363  j 

PROPOSED  RULES 

Nondiscrimination  on  basts  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 

Regulatory  agenda,  17242 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  1742,  17800 
Foster  grandparent  and  senior  companion 

programs;  income  eligibility  levels,  1578S 
Grants  and  cooperative  agreements; 
availability,  etc.: 
MiniGrant  program.  10264 
Neighborhood-based  illicit  drug  use 

prevention  projects,  12664 
Special  volunteer  ppjignms — 
Summer  youth  illicit  drug  prevention 
demonstration  grants,  74S6 
VISTA  projects- 
Regions  2,  3,  S,  and  9,  1970 
Meetings: 
National  Volunteer  Advisory  Council,  8577, 
10692 

Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administrative  Committee  of  the 
Federal  Register 

See  Federal  Register,  Administrative         i 
Committee 

Administrative  Conference  of  the 
United  States 

RULES 

Recommendations: 
Code  of  Federal  Regulations;  removal  of 
texts  of  certain  recommendations  and 
statements,  6861 
Practice  and  procedure,  5207 

PROPOSED  RULES 

Recommendations: 
Executive  branch  ofRcial^;  public  financial 
disclosure,  12921 
Roster  of  dispute  resolution  neutrals,  21957 

NOTICES 

Meetings: 
Adjudication  Committee,  6941,  1246S 
Administration  Committee,  14666 
Ethics  in  Government  Special  Committee, 

5255,  7967,  9534,  1 1022 
Financial  Services  Special  Committee,  1Z465 
Governmental  Processes  Committee,  5255, 

9239,  12465 
Judicial  Review  Committee,  9239 
Model  Rules  Working  Group,  1742,  5255, 

9239,  25883 


Plenary  Session,  24008 
Regulation  Committee,  14666 
Rulemaking  Committee,  11022,  14666 
U.S.-Canada  Free-Trade  Agreement 

Procedures  Advisory  Committee,  1401 

Administrative  OfRce  of  United  States 
Courts 

NOTICES 

Fees  and  costs  for  handling  funds  deposited  in 
noncriminal  proceedings,  20407 

Advisory  Committee  on  Federal  Pay 

See  Federal  Pay,  Advisory  Committee 

Advisory  Council  on  Historic        ^ 
Preservation 

See  Historic  Preservation,  Advisory  Council 

African  Development  Foundation 

RULES 

Debarment  and  suspension  (nonprocorement), 

4722 
Drug-free  workplace  requirements;  grants, 

4947  I 

Correction,  6363 

NOTICES  I 

Meetings;  Sunshine  Act,  20234 

Agen^  for  International  Development 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  16122 
Protests  procedures,  20596    ■ 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  22437 

PROPOSED  RULES 

Nondiscrimination  on  t>asis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 

Regulatory  agenda,  17248 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  25911 
Conmiittees;  establishment,  renewal, 
termination,  etc.: 

Research  Advisory  Committee  et  al.,  2003 
Housing  guaranty  programs: 

Bolivia.  1010 

Cote  d'l voire,  18338 

Ecuador,  1010 

India,  198 

Indonesia,  22%8 

Jamaica,  11088 

Tunisia,  22969 
Meetings: 

International  Food  and  Agricultural 

Development  Board,  4917,  13749,  24763 


Micro-Enterprise  Advisory  Committee, 

10740 
Research  Advisory  Committee,  2004,  13S7S 
Voluntary  Foreign  Aid  Advisory 
Committee,  6342,  22375 
Nondiscrimination  in  federally-assisted 
programs;  enforcement  coordination 
agreements: 
Education  Department,  8233 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Association  of  Schools  of  Public  Health, 

25626 
Envirofmiental  health  education  activities  for 
educating  physicians  and  health 
professionals,  25624 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Health  assessments  and  consultations  by 

Sute  health  departments,  22951 
Human  exposure  to  hazardous  substances 
and  adverse  health  outcomes 
relationship;  pilot  and  epidemiologic 
studies,  22488 
Public  health  conference  support  program, 
15993 
Medical  waste,  public  health  effects; 

information,  3741 
Meetings: 

Scientific  Counselors  Board,  1 1279 
Superfund  program:  1 

Areas  closed  to  public  due  to  contamination 
by  toxic  substances;  listing  availability, 
14395 
Hazardous  sut>stances  priority  list 

(toxicological  profiles).'  14037,  14395. 
26417 

Agricultural  Marketing  Service 

See  also  Packers  anu  Stockyards 
Administration 

RULES 

Almonds  grown  in  California,  3584,  5408,  6863 
Apricots  grown  in  Washington,  26185 
Avocados  grown  in  Florida,  15168.  24322 
Beef  promotion  and  research  order,  15915 
Cotton: 
Classification,  testing,  and  standards — 
User  fees,  23449 
Dairy  products;  grading,  inspection,  and 
standards: 
User  fees  and  administrative  changes,  1 5 165 
Dairy  promotion  program: 
National  Dairy  Promotion  and  Research 
Board;  amendments,  6263 
Dates  (domestic)  produced  or  packed  in 

California.  19542 
Egg  and  egg  products  inspection  and  grading: 

Fees  and  charges  increase,  22409 
Egg  research  and  promotion  order,  98,  1 1492 
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Correction,  12310 
FUberti/hazelnuts  grown  in  Oregon  and 

Washington.  I3S08.  24326,  24S42 
Fmits,  vegetables,  and  other  products; 
inspection  and  certiflcation  ((Thilean 
compensation  program),  234S4 
Grapes  grown  in  California,  1SI69 
Lemons  grown  in  California  and  Arizona,  2, 
804,  1326,  3422,  4254,  5407.  6381.  7172, 
8182.9026,  10137.  1116a  12183.  13157. 
13159.  14050.  14925.  16097.  18272,  19347. 
20912.  21595.  22739.  23951.  24666,  25964. 
26724. 27627  j 

Lettuce  grown  in  Texas,  8182 
Limes  grown  in  Florida,  15168 
Livestock;  grading,  certification,  and  standards: 

Slaughter  cattle  and  carcass  beef.  3406 
A4arfceting  orders;  expenses  and  asaetsmeni 

rates.  7926 
Meats,  prepared  meats,  and  meat  products: 
Meat  grading  and  certification  services;  fees. 
21399 
Melons  grown  in  Texas.  4753,  13507 
Milk  marketing  orders: 
Eastern  Colorado,  13667 
iCreat  Basin.  25442 
Memphis.  TN.  3423 
Nebraska-Western  Iowa.  15170 
Oregon-Washington,  5587 
Oregon- Washmgton  et  al.,  3557 
Puget  Sound-Inland,  5587 
Southwest  Plauis,  12584,  13836 
Southwestern  Idaho-Eastern  Oregon.  23496 
Upper  Florida  et  ai..  6382 
Nectarines  grown  in  California,  12419.  18095 
Olives  grown  in  California,  5585 
Onions  (Vidalia)  grown  in  Georgia,  10972, 

13666,  18647.  19347 
Onions  grown  in — 
Texas.  6862.  8519 
Onions,  imported,  8519 
Oranges  (navel)  grown  in  Arizona  and 

California.  1.  803.  1325.  3421.  4253,  5406. 
6503,  7171,  7172,  8181.  9025.  10136,  10535. 
10971,  11159,  11936,24320 
Oranges  (Valencia)  grown  in  Arizona  and 

California,  24320 
Oranges  and  grapefruit  grown  in  Texas.  3420. 

18093 
Oranges,  grapefruit,  tangerines,  and  tangeloa 

grown  in  Florida.  5405.  5583.  21407 
Papayas  grown  in  Hawaii,  20514 
Peaches  grown  in — 

Colorado.  5584.  20513 
Georgia,  24887 
PMBUta.  domestically  produced.  22577,  25439 

Correction,  27271 
Peanuts,  domestically  produced;  correction, 

227 
Pears  (winter)  grown  in  Oregon,  Washington, 

and  California,  12583 
Pears,  plums,  and  peaches  grown  in  California, 

12423,  12427.  24667 
Plant  Variety  Protection  Act;  certification  fee 

increase,  11487 
Pork  promotion,  research,  and  consumer 

information,  15913 
Potatoes  (Irish)  grown  in — 
Colorado.  805.  961.  11490 
Texas  and  New  Mexico.  23634 
~.^^^  Virginia  and  North  Carolina,  24541 
^Washington,  13835 
Poutoes,  imported.  22575 
Raisins  produced  from  grapes  grown  in 
Califomu,  7927,  9415.  19348.  24669 
Spearmint  oil  produced  in  Far  West,  962,  9766, 
1 1491.  13509,26725 


Tobacco  inspectioo: 
Flue-cured  and  burley  tobacco^ 
Importation  prohibitions,  24661 
User  fee  increase,  18880 
Permissive  inspection  and  certification  for 

export;  fees  and  charges,  3405 
Tobncco,  flue-cured;  grade  standards,  7929 
Walnuts  grown  m  California,  19541 
Watermelon  research  and  promotion  plan, 
24543 
Correction.  88 

PROPOSED  RULES 

Almonds  grown  in  California.  27385.  27386 
Avocadoes  grown  in  Florida.  7935 
Christmas  trees;  grade  standards.  10014 
Cotton: 
Classification,  testing,  and  standards- 
User  fees.  15210.  16438-T 
Cranberries  grown  in  Massachusetts  et  al.. 

18296 
Dairy  products;  grading,  inspection,  and 
standards: 
Butter.  9452 

User  fees  and  administrative  changes.  6682 
Dates  produced  or  packed  in  California,  13526 
Egg  and  egg  products  inspection  and  grading: 
Fees  arrfj  charges  increase,  11541 
Correction,  13977 
Egg  research,  information,  promotion,  and 

consumer  information,  26383 
Filberts/hazelnuts  grown  in  Oregon  and 

Washington,  3460,  11544.  19377 
Grapes  grown  in  California,  1 1(X)4 
Limes  grown  in  Florida,  7935 
Marketing  orders;  expenses  and  assessment    - 

rates,  34^0.  24561,  24564,  26382 
Meats,  prepared  meats,  and  meat  products: 
Meat  grading  and  certification  services;  fees, 
7431 
Melons  grown  in  Texas,  4829 
Milk  marketing  orders: 
Carolina,  11206 
Central  Arizona,  18665 
Chicago  Regional.  15413 
Eastern  Colorado,  7949,  10159 
Eastern  Ohio-Western  Pemisylvania,  19413 
Georgia.  13692,  20858 
Great  Basin.  18666,  25466.  25727 
Indiana.  7948,  13526 
Iowa.  15417.  18979.  20605 
Chicago  Regional,  20605 
Nebraska- Western  Iowa  et  al..  11546 
South  Dakota,  25726 
Southern  Michigan,  7938,  10214,  11545, 

26768 
Southwest  Plains.  9458.  11735.  27179 
Southvtrestem  Idaho-Eastern  Oregon,  18298 
Texas,  26780.  27179 
Upper  Florida  et  al.,  3462 
Nectarines  grown  in  California,  14080 
Onions  (Vidalia)  grown  in  Georgia,  8160 
Onions  grown  in  Texas,  2137,  4828 
Onions,  imported.  4828 
Oranges  and  grapefruit  grown  in  Trxas,  9455 
Orangqs.  grapefruit,  tangerines,  and  tangeloa 

grown  in  Florida.  6136.  24558.  25283 
Papayas  grown  in  Hawaii  10155.  25283 
Peaches  grown  in — 
Colorado.  13891 
Georgia,  15218.  20857 
Peanuts,  domestically  produced,  18297 
Pears  (winter)  grown  in  Oregon,  Washington, 

and  California.  8544 
Pears,  plums,  and  peaches  grown  in  California, 

9457,  14080,  20141 
Pears  shipped  to  foreign  destinations; 
exemption  increase,  15216 


Pickles;  grade  standards,  20133.  22650 
Pineapple,  canned:  grade  standards,  10333 
Pistachio  nuts,  shelled;  grade  standards,  25281 

Correction.  26466 
Pork  promotion,  research,  and  consumer 

information.  26209 
Potatoes  (Irish)  grown  in— 

Idaho  and  Oregon,  27178 

New  Mexico,  4805 

Southeastern  sutes,  206(M 

Texas.  4805 

Texas  and  New  Mexico,  17742 

Washington.  10156.  24562 
Potatoes,  imported.  7936 
Poultry  and  rabbit  products  grading: 

Fees  and  charges  increase,  1 1541 
Correction,  13977 
Raisins  produced  from  grapes  grown  in — 

California,  987.  10158,  12205.  18664 
Snap  beans;  grade  standards,  9824 
Spearmint  oil  produced  in  Far  West,  7937 
Strawberries  grown  in  Rorida,  10341 
Tobacco  inspjction: 

Flue-cured  and  burley  tobacco^ 
Importation  prohibitions,  1(X)12 
User  fee  increase,  5494 

Growers'  referendum,  23629 

Mandatory  inspection  fees  and  charges 
increase,  18905  i 

WalnuU  grown  in  California.  12923 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  7%7 
Committees;  establishment,  renewal,  jj 

termination,  etc.:  ^ 

Cattlemen's  Beef  Promotion  and  Research 

Board.  9535  ^r  , 

Granu  and  cooperative  agreements;         '  '       \    { 

availability,  etc.: 

Federal-Sute  marketing  improvement 

program,  22609 

Meetings: 

Flue-Cured  Tobacco  Advisory  Committee, 

18314.  25143 
Perishable  Agricultural  Commodities  Act 
Industr>  Advisory  Committee,  13706, 
25143 
Tobacco  Inspection  Services  National 
Advisory  Committee.  5990,  13706, 
18684 
Universal  Cotton  Standards  Advisory 
Committee,  24574 
Oranges  (Valencia)  grown  in  Arizona  and 

California;  marketing  policy,  18684 
Organization,  functions,  and  authority 
delegations,  26813 

Agricultural  Stabilization  and 
Consenration  Service 

RULES 

Conservation  reserve  program,  801 
Marketing  quotas  and  acreage  allotments: 

Cotton,  upland  and  extra  long  sUple,  2991. 
6232 

Tobacco,  3583 

Tobacco,  flue-cured  and  burley,  22411 
Special  programs: 

Dairy  indemnity  payment  program.  11693 

PROPOSED  RULES 

Federal  claims  collection;  administrative  offset. 

25718 
Marketing  quotas  and  acreage  allotments: 
Tobacco,  flue-cured  and  burley.  11001 
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NOTICES 

Feed  grain  donations: 

Blackfeet  Tribe  Indian  Reservation.  MT, 
,  7230 

ColviUe  Indian  Reservation,  WA,  4052 
Fort  Peck  Tribe  Indian  Reservation,  MT. 

10390 
Northern  Cheyenne  Tribe  Indian 

Reservation,  MT.  7230 
Rosebud  Indian  Reservation,  SD,  14667 
Santee  Sioux  Tribe  Indian  Reservation,  NE, 

22339 
Yankton  Sioux  Tribe  Indian  Reservation, 
SD.  10029 
Marketing  quotas  and  acreage  allotments: 
Tobacco.  3502,  3503,  11980.  22339,  26059, 
26061.  26066,  27657 
Meetings: 

National  Conservation  Review  Group,  6433 
Warehouses,  licensed;  list  availability,  11772 

Agriculture  Department 

See  also  Agricultural  Marketing  Service; 
Agricultural  Stabilizai    o  and 
Conservation  Service;  Animal  and  Plant 
Health  Inspection  Service;  Commodity 
Credit  Corporation;  Cooperative  State 
Research  Service;  Economic  Research 
Service;  Fanners  Home  Administration; 
Federal  Crop  Insurance  Corporation; 
Federal  Grain  Inspection  Service;  Food 
and  Nutrition  Service;  Food  Safety  and 
Inspection  Service;  Foreign  Agricultural 
Service;  Forest  Service;  National 
Agricultural  Statistics  Service;  Packers 
and  Stockyards  Administration;  Rural 
Electrification  Administration;  Rural 
Telephone  Bank;  Soil  Conservation 
Service 

RULES 

Agricultural  commodities;  sales  and  exports 
financing: 
Editorial  amendments,  21931 
Ocean  transportation  by  importing  countries; 
contracting  procedures,  14199 
Debarment  and  suspension  (nonprocurement), 

4722 
Drug-free  workplace  requirements;  grants, 
4947 
,       Correction,  6363 
Immigration  Refom  and  Control  Act; 
implementation;  jwral  labor: 
Special  agriculfural  workers — 
Temporary  rdudence,  21398 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary  et  al.;  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  14043 
Forest  Service.  Chief.  13505 
Information  Resources  Msnagement  Office, 
Director;  Federal  information 
processing  standards,  18641 
Marketing  and  Inspection  Services,  Assistant 

Secretary,  et  al.,  3405 
Officers;  order  of  succession,  16097 
Small  Community  and  Rural  Development, 
Under  Secretary,  et  al.,  23949 
Privacy  Act;  implementation,  5073 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 
/  World  market  price  determinations: 
Cotton,  upland,  5921 


PROPOSED  RULES 

Acquisition  regulations.  11550 

Duty  drawback  and  USDA  export  programs, 

987 
Nondiscrimination  on  basis  of  handicap  in 

federally-conducted  programs  and 

activities.  9966 
Privacy  Act: 

Systems  of  records  exemptions,  1 1204 
Regulatory  agenda,  16446 
World  market  price  determinations: 
Cotton,  upland,  22600 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  446,  992,  2190,  5255,  6156, 
6941,  7817,  8577,  9865.  10692,  11772, 
13206,  13537,  14666,  15960,  18127,  19207, 
20407,  21453.  22463,  23677,  24574,  25486, 
26059,  27416 
Agricultural  commodities,  overseas  donations; 

types  and  quantities,  1 5960 
Committees;  establishment,  renewal, 
termination,  etc.: 
Dietary  Guidelines  Advisory  Committee. 

12465 
Equal  Opportunity  Citizens'  Advisory 

Committee,  24365 
Swine  Health  Protection  Advisory 

Committee,  16381 
Trade  Agricultural  Policy  Advisory 

Committee  et  al.,  4051 
Universal  Cotton  Standards  Advisory 
Committee,  21266 
Import  quotas  and  fees: 
Meat  import  limitations;  quarterly  estimates, 
320,  13538 
Meetings: 
Agribusiness  Promotion  Council,  14667 
Agriculture  Biotechnology  Research 

Advisory  Committee,  7817,  21998 
Dietary  Guidelines  Advisory  Committee, 

12465 
Equal  Opportunity  Citizens'  Advisory 

Committee,  24365 
Human  Nutrition  Board  of  Scientific 

Counselors,  8768 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  643,  16381 
National  Plant  Genetic  Resources  Board, 
1401 
Privacy  Act: 
Systems  of  records,  1972,  2185,  4051,  9534. 
11253,  13392,  20166,  25883 
Program  payments;  income  tax  exclusion; 
primary  purpose  determination: 
Ohio  agricultural  pollution  abatement 

program,  9239 
Virginia  agricultural  best  management 
practice  cost-share  program,  9240 

Air  Force  Department 

RULES 

Aircraft: 

Nongovernment  organizations  leasing; 
aircraft  and  related  equipment,  1169 
Privacy  Act;  implementation,  13521,  14957 

PROPOSED  RULES 

Acquisition  regulations,  3627,  3630,  7813 

NOTICES 

Administrative  publications  and  forms  handling 
responsibility;  transfer  to  National 
Technical  Information  Service,  18325 


Environmental  suteroents;  availabiUty,  etc.: 
Base  realignments  and  closures — 
Beale  Air  Force  Base,  CA,  6254 
Cannon  Air  Force  Base.  NM.  7249 
Chanute  Air  Force  Base.  IL.  6254 
George  Air  Force  Base.  CA.  6255 
March  Air  Force  Base.  CA.  6255.  7249" 
Mather  Air  Force  Base,  CA,  6256 
Mountain  Home  Air  Force  Base,  ID,  6256 
Norton  Air  Force  Base,  CA,  7248 
Pease  Air  Force  Base.  NH,  6257 
Cypress  Military  Operations  Area,  FL,  7084 
Northeast  Regional  Communications  Facility 

transmitter  site,  NJ,  8375 
White  Sands  Missile  Range,  NM;  dynamic 
coherent  measurement  system; 
construction  and  operation,  27670 
Meetings: 
Air  Force  Aca(jfe!te|^iard  of  Visitors,  1428 
Air  Force  Reservc||Sfncer  Training  Corps 

Advisory  Comiaittee,  11435 
Air  University  BoanJW  Visitors,  3I(M. 

12262 
Community  College  Board  of  Visitor*.  14834 
Scientific  ABvisory  Board,  839,  1202,  1758, 
3104.  3105.  3638.  5544.  6316,  7249.  7583, 
8232,  9878,  11435.  12262,  15791,  18135,    , 
18568,  20179.  20632,  20913,  21648,  ' 

23512,  23513,  26072 
Patent  licenses,  exclusive:  ^ 

Mendonca,  Jose  M.,  et  al^  5999 
Privacy  Act: 

Systems  of  records,  1(X)34 
Procurement: 
Contracts — 
Activities  for  conversion  to  contract, 
21093 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

NOTICES 

Alcohol,  drug  abuse,  and  mental  health 
services  block  grant  Stale  waiver 
guidelines: 
Effort  requirement  maintenance.  236% 
Intravenous  drug  abuse;  50  percent  set-aside 

(1989  FY),  23697 
Substance  abuse  fadUties;  construction  or 
rehabilitation,  2369S' 
Federal  agency  urine  drug  testing;  laboratories 
meeting  minimum  standards,  list,  1994, 
7475.  13661.  23539 
Grants  and  cooperative  agreements; 
availability,  etc.: 
AIDS,  mental  health  aspects  training,  6602 
Alcohol  and  other  drug  abuse;  physician  and 
nursing  faculty  development;  cUnical 
training  grants,  6603 
Alcohol  researchers;  new  techniques  smaO 

grants,  1240,  3535 
Child  and  adolescent  populations; 

methodologic  research  for  multi-site 
epidemiologic  surveys  of  mental 
disorders,  22953 
Drug  abuse  treatment  waiting  list  reduction 

program,  7990 
Drug  and  alcohol  abuse  among  high  risk 

youth;  prevention  and  treatment,  11279 
Improving  drug  abuse  treatment  to  reduce 
spread  of  AIDS  research  demonstration 
project,  3141  ' 

Institutional  clinical  training  programs,  7277 
Minority  institutions  research  development 
program,  19953 
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Alcohol 

Pregnani  and  poMpartmn  women  and  their 

inftnts;  model  projects,  1 1285 
Sevcfdy  mentally  ill  adults  demonstration 
Bunity  KTvices 
projects,  1239,  1240 
Substance  abuse  preventioa  conference,  8237 
Group  homes  for  recovering  Mibstanre  abuaen; 

guidelines,  1S807 
Meetings: 
Board  Scientific  Counselors,  18939 
Substance  abuse  prevention  teclwical 
assistance  workshops,  10S86 
Meetings;  advisory  committees: 
February.  1791,  1994 
March.  67S4 
April.  9364 
May,  13259,  I813« 
June,  20921,  23339,  24039,  24394 
July.  23493 

Akolwl,  Tobacco  aod  nreanu  Boreao 

RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
Change  in  filing  of  tax  returns  and  claims; 

CFR  correction.  12443 
Harmonized  Tariff  Schedule;  nomenclature 

change,  12189 
Occupational  taxes;  correction.  1 1866 
Wine  fill  tolerance;  occupational  taxes 

related  to  alcohol;  technical  corrections, 
12607 
Alcohol;  viticultural  area  designations: 
Sanu  Clara  Valley,  CA.  12603 
Stags  Leap  £>istrict,  CA.  4009 
Alcoholic  beverages; 
Alcoholic  Beverages  Labeling  Act  of  1988; 

health  warning  statement,  7160 
Distilled  spirits  plants — 

Labels  for  export  spirits,  1 1702 
Occupational  taxes;  correction,  11866 
Malt  beverages — 
Labeling  and  advertising;  use  of  terms 
cereal  beverage,  near  beer,  etc.,  3391 
Ftrearms: 
Munitions  import  list;  articles  importation, 
13680 

PROPOSED  RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
Machine  guns,  destructive  devices,  and  other 
firearms;  classification  as  collector's 
items.  23490 
Alcoholic  beverages: 
Alcoholic  Beverage  Labelmg  Act  of  1988; 
health  warning  sutement,  7160,  7164 
Diatilled  spirits  plants — 
Alcohol  content  for  distilled  spiritt 
products  in  30  and  100  ml  bottles; 
increased  tolerance.  11743,  21630 
Regulatory  agenda.  17057 

NOTICES 

Alcoholic  beverages: 
Display  and  retailer  advertising  specialties; 
dollar  limiUtions.  843 1 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
14730 

Animal  and  Plant  Health  Inspection 
Serricai 

RULES 

Animal  welfare: 
Hone  protection.  7174 


Exportatioa  and  importation  of  animals  and 

animal  products: 
Disease  status  change —    } 

Great  Britain;  hog  chotera.  13052 
Eggs  other  than  hatching  eggs;  Salmonella 
enteritidis.  14792 
Correction.  26466 
Harry  S  Truman  Animal  Import  Center — 

Swine  frdm  China.  9768,  13049 
Horses  from  Argentina,  23952 
Horses  from  countries  affected  with  CEM — 

Czechoslovakia.  12897,  15302.  27327 
Meat  and  animal  products;  certificates,  etc., 
7391 
Correction,  12531 
Ports  of  embarkation  and  export  inspection 
facilities — 
Olympia,  WA,  26729 
SeatUe,  WA,  13918 
Technical  amendments,  967 
Exportation  and  importation  of  animals  and 
animal  products  (quarantine): 
Commuted  traveltime  allowances,  23228, 
23229 
Federal  Seed  Act  regulatiotSTx 
Alfalfa  and  red  clover  seed  importation  from 
Canada,  4733.  19341 
Hawaiian  and  territorial  quarantine  itotices: 
Conveyance,  baggage,  and  cargo  movmg 
interstate  from  Hawaii,  Puerio  Rico,  or 
Virgin  Islands;  inspection.  3377 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications.  1 146,  1923, 
23225,  25227 
Pseudorabies.  21049 
Tuberculosis  in  cattle  and  bison — 
Sute  and  area  designations,  1 145,  4758, 
13371.  19350.  21048.  27627 
Organization,  fimctions,  and  authority 
delegations: 
Correction.  27793 
Revision.  23193 
Overtime  services  relating  to  imports  and 
exports: 
Administrator;  nomenclature  change.  13506, 

13515 
Commuted  traveltime  allowances,  14621, 
14638,  25224 
Plant  Protection  and  Quarantine  Treatment 

Manual;  incorporation  by  reference.  12871 
Plant-related  quarantine,  domestic: 
Citrus  canker.  97,  12175 
Ants,  imported,  12310 
Fire  ants,  imported,  8267,  22739 
Mediterranean  fruit  fly.  1 1489.  25438    ' 
Papaya  from  Hawaii.  387 
Pink  bollworm.  801 
Witchweed.  24313 
Plant-related  quarsntine,  foreign: 
Apples,  peaches,  and  citrus  from  Sonora, 
Mexico.  12872.  27321 
Poultry  improvement: 
National  Poultry  Improvement  Plan  and 
auxiliary  provisions.  23953 
Viruses,  serums,  toxins,  etc.: 
Desiccated  veterinary  biological  products; 
moisture  content  determination.  19351 

PROPOSED  RULES 

Animal  welfare: 
Horse  protection — 
Designated  qualified  persons  (DQP);  pre- 
show  inspection  guidelines  for  soring 
horses.  20603 
Regulations,  10835 


Correction.  20669 
Standards,  10897 

Correction,  11478,20669 
Terms;  definition.  10822 
Correction.  20669 
Exportation  and  importation  of  animals  and 
animal  produr  i: 
Birds;  importation.  5089 
Harry  S  Truman  Animal  Import  Center — 

Swine  from  China.  9836 
Horses  imported  from  Argentina.  10356 
Porcine  semen  from  China.  12639,  14968,- 

21626 
Ports  of  embarkation  and  export  inspectioa 
bcilities — 
Chicago,  IL,  9459,  23218       - 
Olympia.  WA.  4832 
Seattle.  WA.  3473 
Overtime  services  relating  to  imports  and 
exports: 
Work  at  laboratories,  border  ports,  ocean 
ports,  and  airports,  7195 
Plant-related  quarantine,  domestic: 
Black  stem  rust.  18288,  20476 
Sharwil  avocados  from  Hawaii,  9453,  1 1607. 

18528,  21069.  26767 
Varroa  mite  (honeybee  parasite),  10992 
Varroa  mites;  withdrawn,  15217 
Correction,  18382 
Plant-related  quarantine,  foreign: 
Avocados  from  Mexico.  26767 
Ports  of  entry— 
Houston.  TX.  23989 
Poultry  improvement: 
National  Poultry  Improvement  Plan  and 
auxiliary  provisions,  418,  9842 
Viruses,  serums,  toxins,  etc.: 
Bovine  virus  diarrhea  vaccine,  etc.;  standard 
requirements,  5939 

NOTICES  I 

Committees;  establishment,  renewal, 
termination,  etc.: 
National  Poultry  Improvement  Plan  General 

Conference  Committee,  1 3088 
Swine  Health  Protection  Advisory 

Committee,  26815  i 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  organisms  for  release 
into  environment;  permit  applications — 
Plant  associated  microorganisms.  27416 
Genetically  engineered  plants;  field  test 
permits — 
Cotton.  19580.  24922 
Plant-associated  microorganisms.  21643 
Poutoes,  20894.  24923 
Soybeans,  24366,  24367.  24724 
Tobacco.  14123 

Tomatoes.  50.  13538,  18314,  20895,  21644. 
24924 
Genetically  engineered  vaccina  vectored   I 
rabies  vaccine,  9241  | 

Khapra  beetle  eradication  program,  24365 
Papayas;  low  dosage  gamma  radiation,  446 
Genetically  engineered  organisms  for  release 
into  environment;  permit  applications.  161, 
447,  4321.  7230,  8435,  9242,  12936,  14124, 
14370,  21089,  24249,  25597 
Meetings: 
Swine  Health  Protection  Advisory 

Committee.  21645 
Veterinary  biological  products;  manufacture 
and  distribution,  20896 
Veterinary  biological  products;  production  and 
establishment  licenses.  5990,  9243,  11255. 
14124.  15590.  18382.  20896.  25312 
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Veterinary  products;  production  and 

establishment  licenses.  20896 
Viruses,  serums,  toxins,  etc.: 
Veterinary  biological  products;  licensing 
requirements  exemptions.  20897 

Antitrnst  Divisioa 

NOTICES 

Competitive  impact  stat'ments  and  proposed 
consent  judgments: 
A.B.  Dick  Co.  et  al .  6626       i 
Crown  Oil  Corp.  et  al..  6039 
F.&M.  Schaefer  Brewing  Co.  et  al..  8838 
Florist's  Telegraph  Delivery  Association  et 

al..  12027 
Pacific  Dunlop  Holdings  Inc.  er^..  26854 
Time  Finance  Adjusters,  8839 
TRW  Inc.,  10436 

Westinghouse  Electric  Corp.  et  al.,  8839 
National  cooperative  research  notifications: 
Bell  Communications  Research,  Inc.,  20213. 

25509 
B.F.  Goodrich  Co.  et  al..  10197 
Cable  Television  Laboratories.  Inc.,  8606 
CAD  Framework  Initiative.  Inc.,  10456v 

16013,  26265 
Composite  Materials  Characterization,  Inc., 

1454 
Computer  Aided  Manufacturing- 
International.  Inc.,  5693 
Corporation  for  Open  Systems  International. 

16013 
Ecolab  Inc.-Iodophors  Joint  Venture.  7490 
Industrial  Consortium  for  Research  and 

Education.  4920 
Lehn  &  Fink  Products  Group,  23301 
National  Center  for  Advanced  Technologies, 
^  Inc.,  22971 

National  .Center  for  Manufacturing  Sciences, 

Inc.,  2006.  14878 
\  :     Omega  Marine  Services  International.  Inc.. 

8608 
Open  Software  Foundation,  Inc.,  7893 
OSl/Network  Management  Forum,  3870, 

17834 
Petroleum  Environmental  Research  Forum, 

8607,  16014,  18607 
Portland  Cement  Association.  7894.  1 1455, 

17835.  27220 
Recording  Industry  Association  of  America. 

Inc..  18607 
Sematech.  Inc..  6458 
Semiconductor  Research  Corp.,  1454.  10456, 

19256 
Software  Productivity  Consortium,  4922, 

19256 
Southwest  Research  Institute,  8607,  10457, 

11579,21681 
PDESInc.,  11580 

UNIX  International,  Inc.,  8608.  26266 
West  Agro.  Inc.-Iodophors  Joint  Venture. 

1256 
X/Open.  Ltd..  19255 

Architectural  and  Transportation 
Barriers  Compliance  Board 

RULES 

Accessible  design;  minimum  guidelines  and 
requirements.  5434 

PROPOSED  RULES 

Regulatory  agenda.  17252 

NOTICES 

Meetings.  8581,  18559 


Arctic  Research  Commission 

NOTICES 

Meetings,  8768,  22612 

Arms  Control  and  Disarmament 
Agency 

NOTICES 

Committees;  establishment,  renewal, 
termination,  ete.: 
General  Advisory  Committee,  1402 

Army  Department 

See  also  Engineers  Corps 
RULES 

Acquisition  regulations: 

Small  business  competitiveness 

demonstration  program;  dredging.  15410 
Claims  and  accounts: 
Claims  against  United  States;  correction. 
21343 
Freedom  of  Information  Act;  implementation. 

9090.  18653 
Organization,  functions,  and  authority 
delegations: 
Chief  of  Staff  Office.  Management  Director; 
Army  base  closure  and  realignment 
records,  initial  denial  authority,  10341 
Correction,  27793 
Panama  Canal  Employment  System; 
employment  policy,  4018 
Correction,  6364 

PROPOSED  RULES 

Acquisition  regulations: 
Government  furnished  property,  15471 
Solicitations,  provisions,  and  contract 

clauses;  industrial  preparedness  planning. 
15474 

NOTICES 

Consolidated  Index  of  Army  publications  and 

blank  forms;  Army  pamphlet  25-30 
\    availability,  24012 
I  Environmental  statements;  availability,  ete.: 
Armed  Forces  Recreation  Center,  Ft. 

DeRussy,  Oahu.  HI,  1980 
Army  Materiel  Command,  Fort  Belvoir, 

VA,  26402 
Base  realignments  and  closures.  19600 
Biological  Aerosol  Test  Facility,  Dugway 

Proving  Ground,  UT,  18925 
Biological  research  defense  program,  13733 
Camp  Grayling  Army  National  Guard 

Training  Site.  MI;  mission  expansion 

multiple  construction,  16156 
Fort  Lewis,  WA;  proposed  conversion, 

19429 
Hamilton  Air  Force  Base.  CA;  landfill 

remediation,  4887,  18005 
Harry  Diamond  Laboratories,  Woodbridge 

Research  Facility,  VA;  electromagnetic 

pulse  simulator  operations.  994,  1758 
'Joint  Readiness  Traitiing  Center,  Memphis. 

TN,  12944 
Pine  Bluff  Arsenal.  AR.  12944 
Tooele  Army  DepoC  UT;  chemical 

munitions  disposal  facility,  18568 
Umatilla  Depot  Activity,  OR;  chemical 

stockpile  disposal  program,  5646 
Federally  funded  research  and  development 
centers: 
Armament  Research.  Development,  and 

Engineering  Center,  25893 
Meetings: 
Armed  Forces  Epidemiological  Board,  2199, 

2200,  11995 


Biceateanial 

Armed  Forces  Institute  of  Pathology 

Scientific  Advisory  Bdhrd,  15340 
Coastal  Engineering  Research  Board,  4888. 

11030,  15540 
Command  and  General  Staff  Advisory 

Committee,  8232 
Medical  Research  and  Development 

Advisory  Committee.  11561 
Military  personal  property  claims 

symposium.  2200.  24380 
Military  personal  property  symposium,  1203, 

18569 
ROTC  Affairs  Advisory  Panel,  11995 
Science  Board.  839.  3103.  3827.  406a  5119. 

5647,  6161.  6446,  6567.  6741.  7085.  7583, 

8232.  8375.  9078,  9247,  10035,  10574. 

11435,  11436.  12569.  12945,  13219. 

13410,  13733,  14130,  14834.  14835, 

14988,  15246,  15964.  17807.  18006. 

18925,  19601,  20415,  20632,  21461, 

22004,  22928,  23248,  24012,  24577, 

25151,  25601,  26072,  26828 
U.S.  Military  Academy,  Board  of  Viston, 

8793 
U.S.  MiUtary  Academy.  Chief  of  Staffs 

Special  Commission  on  Honor  Code  and 

Honor  System,  458,  839,  1202.  5119, 

7974,  14131 
Military  traffic  manageipent: 
Carriers  handling  D(5d  freight;  billing 

procedures,  458 
Carriers  participating  in  international  traffic 

995 
Defense  transportation  tracking  system,  5260 
Freight  carrier  qualification  prqgram,  27667 
Freight  carriers;  bilUng  procedures,  54. 

13555,  22614 

Household  goods  and  unaccompanied 

baggage;  bill  of  lading  program,  20413 

International  and  domestic  carrier  evalnatioa 
reporting  S)*!!^^;  standardizatioii,  7974 

Passenger,  fmght,  or  personal  property 

traffic;  independent  pricing  oertificatioD, 

13556,  21093 

Personal  property  shipments;  excess  costs 
and  erroneous  shipments,  carrier 
responsibility,  7464 

Uniformed  servicemembers'  peraooal  boata; 
transportation  by  commercial  boat 
haulers,  other  common  carriers,  and 
freight  forwarders,  22004 
Patent  licenses,  exclusive: 

Great  Lakes  IFM,  1 1030 
Privacy  Act: 

Systems  of  records.  11790,  14835 

Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  the 
Humanities 

Barry  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  22792 
Meetings;  Sunshine  Act.  14412 

Bicentennial  of  the  United  States 
Constitution  Commission 

See  Commission  on  the  Bicentennial  of  the 
United  Sutes  Constitution 
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CoMt  Guard 


BlackstoM  Rhcr  Valley  NatkMal 
Hiiitipi  CocrMor  r<wii«iarioa 

NOTICES 

MeetiBgi.  3181.  8224.  18687 

BUad  and  OdMr  ScTcrdy 

Haadkapped,  CoBudttee  for 
Froai 


St*  Comnittee  for  Purchase  From  the  Blind 
•ad  Other  Severely  Handicapped 

BoaacTlUe  Power  AdadaiatratkNi 

NOtlCES 

EavironmentaJ  sutementt;  availability,  etc.: 
McMimiviUe  area  support  transmiaiioa 

project,  OR,  1M36 
New  eaergy-efficient  homei  programs.  7822 
Port  Ancelet.  WA;  transmianon 

reinforcement,  13103 
Snohomish  County  Support  Traittmisaion 

Project.  WA.  S651 
Third  AC  Intertie.  OR  and  WA;  non- 
Federal  participation  in  northern 
portion,  SS 
Model  conaervatioa  standards: 

Surcharge  policy  extension,  10404 
TrammiMioo  rates: 

1987  rates,  proposed  eztensioa,  7823,  18S77 
U.S. -Canada  Free-Trade  Agreement;  long  term 

intertie  access  policy,  9346 
Wholesale  power  rates: 
Proposed  eztentaon  of  1987  schedules.  7834, 
19218 

CcaaH  Bareaa 

NOTICES 

Comnitiees;  est^Uiihmeat,  renewal, 
lenniBatioa,  etc.: 
American  Economic  Association  Advisory 

Committee  et  al.,  1 1023 
American  Indian  and  Alaska  Native 

Populations  for  1990  Census  Advisory 

Committee  et  aL.  24009 
Meetings: 
Agricalture  Statistics  Advisory  Committee. 

16144 
American  Economic  Association  Advisory 

Committee  et  al.,  14127 
American  Indian  and  Alaska  Native 

Populations  for  1990  Advisory 

Committee  et  al.,  14128 

Corten  for  Diaeaie  Coatrol 

PKOPOSED  RULES 

National  vaccine  program: 
Information  and  education;  vaccine 
information  materials.  11347 

NOTICES 

Alveolar  pnennocytes  against  occupational 
efense  mechanisms;  NIOSH 
11811 
Combination  chemical  exposures,  human 

neurobehavioral  effects;  NIOSH  '''^^♦''■g. 
24595 
Committees;  establishment,  renewal, 
termination,  etc.: 
Mine  Health  Research  Advisory  Committee 

(NIOSHX  18023 
Minority  Health  Grant  Review  Committee, 
11077 
Cotton  daat;  endotoiin  detection,  etc.;  NIOSH 
10422 


Direct  reading  instrumentation  capabilities 

expansion;  NIOSH  meeting.  21668 
Fatal  accident  circumstances  and  epidemiology 
project;  research  protocol,  peer  review; 
NIOSH  meeting.  2229 
Grant  and  cooperative  agreement  awards: 
Association  of  Schoob  of  Public  Health, 

25626 
Association  of  State  and  Territorial  Public 
Health  Laboratory  Directors,  1C724 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Acquired  Immunodeficiency  Syndrome 
(AIDS)— 
Education  programs;  content  of  written 
materials,  pictorials,  audiovisuals,  etc., 
10049 
Evaluation  of  surveillance  and 
development  of  alternative 
'Surveillance  methods  for  AIDS  and 
human  immunodeficiency  vims  (HTV) 
infection.  11812 
Minority  and  other  community-based 
organizations;  prevention  projects. 
663,  3557.  7099 
Diabetes  and  complications;  statewide  public 
sorveiUaaoe  tyitems;  development, 
deflMHtratioa,  and  evaluation.  25496 
Edmonston-Zagreb  and  Schwarz  measles 
vaccination  program;  antibody 
persistence  evaluation,  7994 
Human  immunodeficiency  virus  (HTV) — 
Research  prevention  and  risk  reduction; 
community-baaed  demonstration 
projects.  23700 
Human  Immunodeficiency  Vims  (HIV) 
prevention;  public  hnlth  conference 
suppori  program,  20201 
Human  immunodeficiency  vims  (HIV)- 

related  tuberculosis  prevention  activities, 
13994 
Immunization  demonstration  projects.  6755 
Injury  prevention  and  control  research 

projects.  12281 
Injury  prevention  research  centers.  10422 
Injury  surveillance;  applied  methods,  14681 
National  Laboratory  Training  Network  for 

laboratorians;  implementation,  24263 
Occupational  safety  aiod  health — 

Education  programs,  24423 
Public  health  conference  support  program, 

13435,  18197 
Sexually  transmitted  diseases  research  and 

demonstrations.  8828 
State  and  community-based  injury  control 
programs.  14682 
'  Tuberculosis  and  human  immunodeficiency 
virus  (HIV)  demonstration  projects. 
19438 
Meetings: 
Diabetes  Translation  and  Community   "\ 
Control  Programs  Technical  Advisor^ 
Committee,  15260 
Immunization  Conference,  6966  < 

Immunization  Practices  Advisory  ^ 

Committee,  5278,  15995 
Injury  Research  Grant  Review  Committee, 

26254 
Mine  Health  Research  Advisory  Committee 

(NIOSH).  5140.  20434 
Prevention  of  HIV  Infection  Adviaory 

Committee,  22813 
Records  snd  Sutistics;  Public  Health 

Conference,  6967 
Tuberculosis  Elimination  Advisory 
Committee,  10424.  27427 


Vessel  sanitation  program  (cruise  ship 

industry,  etc.),  6967 
Vital  and  Health  Statistics  National 

Committee.  6103.  11291,  14393,  1326a 
21128 
Methylene  chloride  control  in  furniture 

stripping;  NIOSH  meeting,  11811 
Occupational  lead  poisoning;  elimination 

progresa;  NIOSH  meeting.  11812 
Occupational  noise  exposure  in  mining  industry 

(NIOSH),  20201 
Passenger  cruise  ships;  sanitation  inspection: 

Reporting  method;  change,  9894 
Ribavirin  aerosols;  health-care  persomiel 
exposures  assessment;  NIOSH  meetiag, 
15996 
Self  recording  flow  meter,  portable,  in 
investigation  of  occupational  airways 
-  disorders;  NIOSH  meeting.  20435 
Spermatogenesis;  methods  for  detecting 
evidence  of  mutation;  NIOSH  meeting, 
6174 
Vessel  sanitation  program  operations  manual; 
reviaioiia,  14684 

Ceatral  latelligence  Agency 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  7036 

Child  Support  EaforceuMat  Office 

RULES 

Program  operation  standards: 
Child  support  srrearages;  retroactive 
modification  prohibition  procedures, 
13737 
State  plan  requirements: 
Medical  support  enforcement,  10148 

PROPOSED  RULES 

Audit  and  penalties: 
State  child  support  enforcement  (IV-D) 
programs.  4841 
Program  operation  standards: 
Child  support  enforcement  program — 
Medicaid  applicants  and  recipients  and 
former  .AFDC  recipients;  extension  of 
services,  22323 
State  and  local  IV-D  agencies;  child  support 
enforcement  cases;  processing  standards 
and  timeframes,  15876 
State  plans  requirements: 
Child  support  enforcement  program — 
Medicaid  applicants  and  recipients  and 
former  AFDC  recipients;  extension  of 
services.  22323 

ChOdren,  National  ConuniMion 

See  National  Commission  on  Children 

Oiristopher  Columbus  Quincentenary 
Jubilee  Commiision 

NOTICES 

Meetings.  10372 

Chril  Rights  Conunisrion 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  5504 
Regulatory  agenda,  17236 


/ 


NOTICES 

Meetings: 

Asian  Roundtable  Conference,  22793,  25751 

Bigotry  and  violence  on  college  campuses; 
briefing,  20626 

Testing  in  education  and  employment; 
validity,  24926 
Meetings;  State  advisory  committees: 

Alabama,  2191,  11774 

Arizona.  9866 

Arkansas,  2191,  22793 

California,  7819,  20169.  21266,  27660 

Colorado,  2191,  11774 

Connecticut,  11774 

District  of  Columbia.  9337,  13396,  23300 

Florida,  5256  ^ 

Georgia,  14667 

Hawaii,  11775 

Illinois,  16143 

Kansas,  9075 

Kentucky,  5530 

Louisiana,  3237,  3644,  16144 

Maine,  1751,  11773 

Maryland.  21998 

Michigan,  15478 

Mississippi,  4053,  11775 

Missouri,  8581 

Nebraska,  20170 

New  Hampshire.  13396 

New  Jersey,  24730 

New  York,  13397 

North  Carolina.  1973,  20170 

North  Dakota,  2192,  21998 

Ohio,  23300 

Oregon.  2192 

Pennsylvania,  1751,  10031 

Rhode  Island,  17999 

South  Carolma.  21267 

Texas,  5644,  20170 
.     Utah,  18129 

West  Virginia,  10692 

Wisconsin.  8581.  14983 

Wyoming.  4053 
Meetings;  Sunshine  Act.  5301.  10067,  10781, 
11107.16039,20475,24620      . 

Coast  Guard 

RULES 

Anchorage  regulations: 

Virginia,  604,  7190 
Boating  safety: 
Personal  flotation  devices;  information 

pamphlet  exemptions,  7763 
State  marine  casualty  reporting;  accident 

report  thresholds,  5608 
Vessel  numbering  and  casualty  and  accident 
reporting,  27001 
Commercial  vessel  personnel;  chemical  drag 

and  alcohol  testing,  26377 
Dangerous  cargoes: 

Hazardous  liquids  pollution  rales,  12628 
Districts,  marine  inspection  zones,  and  captain 
of  port  zones: 
Zone  changes,  etc..  3776.  19166 
-Drawbridge  operations: 

Florida.  611,  7032,  10541,  10663.  13064, 

14647,  15753 
Louisiana,  16106,  2764^ 
Maine,  26197  | 

New  Jersey,  24 
New  York,  18282 

North  Carolina,  1173,  1360,  3777,  4279 
Oregon.  3447 
Virginia.  18282 
Washington,  24553       I 


Electrical  equipment: 

Floating  electric  waterlight,  27018 
Merchant  marine  officers  and  seamen: 
Maritime  personnel  licensing  and  manning  of 

vessels,  125 
Mobile  offshore  drilling  units;  licensing  of 
officers  and  operators  and  manning  of 
vessels,  8334 
Navigation  aids: 

Mariners  information  regulations;  light  lists, 
12612 
Organization;  editorial  changes;  correction, 

3038 
Organization,  functions,  and  authority 
delegations: 
Marine  Safety  Center;  relocation.  19570 
Outer  Continental  Shelf  activities: 
Manned  OCS  facilities;  emergency 
evacuation  plans.  21566  , 

Passenger  vessels,  etc.: 
Liquefied  flammable  gas  as  cooking  fuel^ 
carriage  and  use.  63% 
Pollution: 
MARPOL  73/38  Annex  V;  pollution 

prevention  requirements  implementation. 
18384 
Shore  Protection  Act  of  1988; 
implementation,  22546 
Correction,  24078 
Ports  and  waterways  safety: 
Chesapeake  Bay.  off  Fort  Story,  VA;  safety 

zone,  24171 
Chesapeake  Bay.  off  Fort  Story,  Virginia 
Beach,  VA;  safety  zone,  20572,  22753 
Coney  IsUnd  Channel,  NY;  safety  zone, 

27001 
Hampton  Roads,  VA — 

Inland  waterways  navigation  regulations, 

604 
Regulated  navigation  and  limited  access 

areas,  604.  7190 
Regulated  navigation  area,  19168 
Haro  Strait  and  Juan  de  Fuca  Strait,  WA; 

vessel  traffic  management,  15173 
Kings  Bay,  GA;  regulated  navigation  area, 

20573 
Lost  Harbor,  Akun  Island,  AK;  safety  zone, 

9775,  12613 
Marcus  Hook  Range  ship  channel,  Delaware 
River,  Philadelphia,  PA;  safety  zone, 
9778 
Miami,  FL;  captain  of  port  zone;  dangerous 
cargoes;  arrivals,  departures,  and 
hazardous  conditions,  14077 
Mississippi  River;  regulated  navigation  area, 

14957 
Old  River  and  Cuyahoga  River,  Cleveland, 

OH;  safety  zone,  9776 
Old  River  Control  Stracture,  Mississippi 

River;  safety  zone,  16107 
Port  Canaveral  Harbor,  FL;  security  zone, 

611,26198,277% 
Portsmouth  Harbor,  NH;  safety  zone,  20571 
Prince  William  Sound.  AK;  safety  zone. 
15179 
I       Safety  and  security  zones,  etc.;  list  of 
■*  temporary  rales,  5432,  1 1 185,  21940 

San  Pedro  Bay,  CA;  safety  zone,  15753 
Severn  River  and  Annapolis  Harbor,  MD; 

security  zone,  23648 
Walkers  Point,  Ketmebunkport,  ME;  security 

zone,  13883 
Wilmington  River  at  Causton  Bluff  Bridge, 
GA;  safety  zone,  14078 
Regattas  and  marine  parades: 
American  Diabetes  Association  Triathlon 
marine  events,  23473,  23474 


Annapolis  Harbor,  Spa  Creek,  and  Seven 

River  marine  events,  MD,  22437 
British  and  Irish  Festival,  14646 
Budweiser  Spirit  of  Detroit  Trophy  Rac£, 

24709 
Chesapeake  Bay  Bridge  Swim  Race.  13062 
Cincinnati  Riverfront  Regatta,  26740 
Connecticut  River  Raf^  Race,  20571 
Duluth  Fourth  Fest  Fireworks  Display, 

26738 
Empire  State  Regatta,  18653 
Fitness  Fest  Raft  Race.  14647  ' 

Fourth  of  July  Fireworks  Display,  25849, 

25850 
Great  International  Duck  Race.  24901 
Harvard  Yale  Regatta,  24710 
International  Freedom  Festival  Fireworks 

E>ispUy,  26736 
Mardi  Gras  Festival,  6519 
'  National  Sweepstakes  Regatta;  Redbank,  NJ./ 

16106 
New  Years  Eve  Celebration.  23 
Norfolk/Portsmouth  Harbor  Marine  Events. 

6392 
Phibdelphia  Freedom  Festival,  27641 
Popeye's  Cajun  Grand  Prix,  24902 
Race  to  Cock  Island.  18654 
Racine  on  Lake,  Lakefront  Airshow.  19167 
Safety-at-Sea  Seminar.  13063 
Saturday  Night  Alive  Fireworks  Displays. 

13382 
Seattle  Yacht  aub's  Opening  Day.  19166 
Sohio  Riverfest,  26737 
Susquehanna  Optimist  Club  Power  Boat 

Race.  12190 
Tug  Across  the  Detroit  River,  261% 
United  Sutes  Coast  Guard  Auxiliary  Fiftieth 

Anniversary  Celebration,  23 
Venetian  Night  Boat  Parade,  26739 
Veteran's  Appreciation  Day  Canoe  and  Raft 

Race(s),  18653 
Uninspected  vessels: 
Fishing,  fish  processing,  and  fish  tending 

vessels;  emergency  position  indicating 

radio  beacons,  14811 
MARPOL  73/38  Annex  V;  pollution 

prevention  requirements  implementation, 

18384 

PROPOSED  RULES 

Anti-Drag  Abuse  Act;  implemenution: 
Commercial  fishing  industry  vessels; 
summons  in  lieu  of  seuutje.  14250 
Dangerous  cargoes: 
Bulk  solid  hazardous  materials;  marine 
transport.  18308 
Drawbridge  operations: 
Florida,  10377,  10562 
Louisiana,  8348,  13080.  24717 
Maine,  20149 
New  York.  8349 
Ohio.  22785 
Oregon.  3494 
Great  Lakes  pilotage.  1 1930 
Merchant  marine  officers  and  seamen: 
Mobile  offshore  drilling  units;  licensing  of 
officers  and  operators  and  inanning  of 
vessels.  21246,  25881 
Off-shore  supply  vessels,  including  liftboats, 

20006  j 

Ports  and  waterways  safety:  * 

California  coast;  shipping  safety  fairways  and 
offshore  traffic  separation  schemes, 
18258,  20235 
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Correction,  23493 
CheMpeake  Bay.  off  Fort  Story,  Virgiiiia 

Beach.  VA;  safety  zone,  14826 
Hampton  Roads,  VA— 

ReguJated  navigation  area,  3789 
Navigation  bridge  visibility,  12241 
Offshore  trafTic  separation  schemes — 

Galveston  Bay  Approach,  TX.  14827 
Portsmouth  Hartwr,  NH;  safety  zone,  7571 
San  Clemente  Island.  CA;  safety  zone.  13389 
Sinclair  Inlet,  WA;  security  zone,  832 
Regattas  and  marine  parades: 
American  Diabetes  Association  Triathalon, 

10374 
Annapolis  Harbor,  Spa  Creek,  and  Severn 

River,  MD,  10373 
Bamegat  Bay  Clamic  Powerboat  Race, 

18668 
Cambridge  Claaaic  Powerboat  Regatta. 

27654 
Chesapeake  Challenge  Powerboat  Race, 

21980 
Defenders'  Day  Celebration.  14663 
Fourth  of  July  Celebration.  Little  Egg 

Harbor.  NJ,  13079 
Freeport  Grand  Prix,  15780 
Fresh  Water  Kilo  TnaK  21074 
Great  International  Duck  Race.  14099 
Great  Kennebec  River  Whatever  Race, 

19410 
Great  Lakes  raarine  events,  14100 
Independence  Day  Celebration,  23227 
Oxford  Tnathakm,  14664,  21074 
Ray  Catena  Mercedes  Benz  Offshore  Grand 

Prix,  18670 
Seattle  Yacht  Oub's  Opening  Day,  10375 
Sohio  Riverfest,  20607 
Southern  Legislative  Conference  Fireworks 

DispUy.  25131 
Windjammer  Days,  21982       ^* 
Tank  vessels,  etc.: 
Cargo  gear  inspection  and  testing  intervals, 

5642 
Lifeaaving  equipment.  16198 
Navigation  bridge  visibility,  12241 
Uninspected  vessels: 
Fishing,  fish  processing,  and  fish  tending 

veaeb  safety  regulations;  Commercial 

Fkhiag  Industry  Vessel  Safety  Act 

implementation,  8765 
VesKl  documentation  and  measurement: 
Tonnage  measurement.  17968 
Correction,  20670 
Vessels;  small  passenger  vessel  inspection  and 

certification.  4412.  17997,  22608 
Waterfront  facilities: 
Oil  and  hazardous  material  bulk  transfer 

operations,  24718 

NOnCiS 

Aquatic  resources  trust  fund,  boat  safety 
account;  financial  asastance  availability, 
3552 
Bridges,  proposed  construction: 

Burlington,  lA,  22646 
Certificates  of  alternative  compliance;  list  of 

vessels,  14185 
Committees;  establishment,  retir-A*^, 
termination,  etc.: 
Lower  Mississippi  Waterway  Safeiy 

Advisory  Committee.  13450 
National  Boating  Safety  Advisory  Council. 

25653 
New  York  Harbor  Traffic  Management 

Advisory  Committee,  1 5297 
Towing  Safety  Advisory  Committee,  84, 
6634 


^ 


Meetings: 
Chemical  Transportation  Advisory 

Committee.  3177,  12307,  18378,  19999, 

22030 
Coast  Guard  Academy  Advisory  Committee, 

7660 
Commercial  Fishing  Industry  Vessel 

Advisory  Committee,  10473,  12307, 

24071 
Houston/Galveston  Navigation  Safety 

Advisory  Committee,  9960.  9961 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee,  7660,  26460 
\^ational  Boating  Safety  Advisory  Council. 

1506^15068 
National  Offshore  Safety  Advisory 

Committee,  84 
New  York  Harbor  TrafBc  Management 

Advisory  Committee.  7322.  15872, 

27789 
Rules  of  Road  Advisory  Council,  1466 
Second  Coast  Guard  District  Industry  Day 

program,  6634 
Towing  Safety  Advisory  Committee,  5573, 

7909.  11863,  18378.24976 

Commerce  Deiiartmeiit 

See  also  Census  Bureau;  Economic  Analysis 
Bureau;  Economic  Development 
Administration:  Export  Administration 
Bureau;  Foreign-Trade  Zones  Board; 
International  Trade  Administration; 
Minority  Business  Development  Agency; 
National  Institute  of  Standards  and 
Technology;  National  Oceanic  and 
Atmospheric  Administration;  National 
Technical  Information  Service;  Natiotial 
Telecommunications  and  Information 
Administration;  Patent  and  Trademark 
Office;  Technology  Administration;  Travel 
and  Tourism  Administration 

RULES 

Drug-free  workplace  requirements;  grants, 
4947 
Correction.  6363 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 

PROPOSED  RULES      ' 

Regtilatory  agenda,  16514 

NOTICES 

Advisory  committee;  repori  on  closed 
meetings;  availability.  15479 

Agency  information  collection  activities  under 
OMB  review,  643.  646,  1199.  1402,  1973, 
3098,  3505.  3631.  4322.  5257.  5258,  5530, 
5991,  6556,  7458,  7969,  8769,  9866,  10175, 
10176,  10390,  10391j  1 1255- 11257,  11427, 
11982,  12258.  123ifr  13088- 13090,  13209, 
13210,  13913,  14263,  14983.  14984,  15962, 
15963.  18129,  18317,  18561,  19928,  19929. 
20409,  20626,  20899.  21089,  21454,  23240. 
23500,  24249.  24576,  24926,  26068,  26226, 
26816.  27044.  27045 

Audit-related  debts  resolution;  policies  and 
procedures.  4053 

Export  privileges,  actions  affecting,  appeals, 
etc.: 
Microelectronics  Research  Institute,  18317 

Liability  Risk  Retention  Act  of  1986 

implementation;  information  request.  7970 

Meetings: 
National  Technology  Medal  Nomination 
Evaluation  Committee,  6941 


Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary  for  Administration  et  al., 
11022 
Privacy  Act: 

Systems  of  records,  12259 
Voting  age  population  for  1988;  estimates,  5530 

Commission  for  the  Improvement  of 
the  Federal  Crop  Insurance 
Program 

NOTICES 

Hearings,  9246,  11780 

Meetings.  11781,  15814,  25150,  27664 

Commission  of  Fine  Arts 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
National  Capital  arts  and  cultural  affairs 
program.  656 
Meetings,  3101,  9246,  22002,  22352,  23681, 
27420 

Commission  on  Agricnltoral  Worliers 

NOTICES 

Meetings.  11780,  12670 

Commission  on  Merchant  Marine  and 
Defense 

NOTICES 

Meetings,  6802 

Termination  of  Commission,  133S3 

Commission  on  Railroad  Retirement   ' 
Reform 

NOTICES 

Meetings,  8856,  14833,  19592,  27664 

Commission  on  the  Bicentennial  of  the 
United  SUtes  Constitution 

RULES 

Debarment  and  suspension  (nonprocurementX 

4722 
Drug-free  worki^ldce  requirements;  grants, 

4947 
Correction,  6363 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Constitution  bicentennial  educational 
program,  838 

Committee  for  Purchase  From  the 
Blind  and  Other  Severely 
Handicapped 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines.  15188 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  22002 
Procurement  list.  1989: 
Additions  and  deletions,  457,  458,  1200.  1406, 
4059.  4060.  5542,  5645,  6446,  7248.  7972, 
9077.  10176,  10177.  11262,  12260,  12261, 
13219,  14128-14130,  15244,  15245, 


16147,  16148,  18323,  18324,  18382, 
19428.  20628,  22002.  22795,  22796, 
23683,  23684,  24732,  24733,  25601, 
26827,  26828,  27667 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  4883,  7245         i 
Brazil,  9875,  13216  ' 

China,  227,  4059,  5541,  19935,  23681,  24730 
Colombia,  13217 
Costo  Rica.  3521,  9876,  9877 
Czechoslovakia,  9876,  23682 
Dominican  Republic,  13217,  18132.  23246 
Hong  Kong,  5541 
India,  12943,  13100,  13934,  16194 
Indonesia.  7246,  10401,  11560,  16146,  23682, 

25891,  27664 
Japan,  12471 

Macau,  8584,  10402,  21267 
Mauritius,  6160 
Mexico,  4059,  20627,  27665 
Panama,  13218 
Peru,  13933, 1«1 33 
Poland,  25489    ' 
Sri  Lanka,  22614,  24731 
Taiwan.  13934 
Thailand,  4883,  7083,  14986,  20175,  20414, 

20912,25150 
Turkey,  9246,  16146,  163^6^18134,  21267, 

27666  ^-^ 

United  Arab  Eminrf«,  12472,  16147 
United  Mexicaiv^tes,  5197,  13101 
Uruguay,  4886,  26826 
Yugoslavia,  11433     ). 
Export  visa  requirements;  certification, 
waivers,  etc.: 
Bangladesh,  23510 
Brazil.  456,  5542 
Dominican  Republic,  13101 
Haiti.  3522 

Hungary,  2197,  23247 
India,  1200,  22795 
/amaica,  3522 
Mexico,  3826,  8585 
Peru,  23247 
.     Romania,  23683 
Sri  Lanka,  8373 
Yugoslavia,  1 1434  \ 
Textile  and  apparel  categories: 
Correlation  with  U.S.  Tariir  Schedules,  95 
Visa  and  certification  requirements;  coverage 

for  import  limits,  5998 
Visa  arrangements  based  on  harmonized 

system,  5260,  10033    t 
Textile  consultation;  review  ortrade: 
China,  22468 
Costa  Rica.  1050 

Dominican  Republic,  11560.  25490 
Guatemala,  21268 
India,  7247 
Korea,  25751 
Nepal,  21269 
Thailand,  7083,  24732 

Commodity  Credit  Corporation 

RULES 

Conservation  reserve  program,  801 

Loan  and  purchase  programs: 
Cotton,  upland  and  extra  long  staple,  2991 
Forage  assistance  program,  964 
Grains  and  similarly  handled  commodities, 
cotton,  and  honey.  1 1493.  25444 


PROPOSED  RULES 

Duty  drawback  and  USDA  export  programs, 

987 
Export  credit  guarantee  program  (GSM- 102) 
-•^    and  intermediate  export  credit  guarantee 
program  (GSM- 103);  imported  agricultural 
products,  21960 
Federal  claims  collection;  administrative  offset, 

25718 
Loan  and  purchase  programs: 

Emergency  livestock  assistance;  Indian 

owners  eligibility,  21625 
Price  support  levels-- 
Cotton,  upland,  22600         ' 

NOTICES  ' 

Loan  and  purchase  programs: 
Common  program  provisions  for  wheat,  feed 
grains,  cotton,  and  rice — 

1989  crops,  5526,  19927 

1990  crops,  13706 

Feed  grains  price  support  and  production 

adjustment  programs  (1989  crops),  5528 
Price  support  levels — 
Cotton,  8369,  9865 
Honey,  6555,  24368 
Milk,  1197,  13206 
Pulled  wool  and  mohair,  26401 
Rice,  16381 
Tobacco.  26059 
Marketing  quotas  and  acreage  allotments: 
Cotton,  extra  long  staple — 

Arizona  et  al.,  3098,  5644,  20626 
Targeted  export  assistance  program,  18916 

Commodity  Futures  Trading 
Commission 

RULES 

Agency  employees;  indemnification,  25233 
Arbitration  or  other  dispute  settlement 

procedures,  1682 
Commodity  pool  operators: 

Past  performance  recorcfe  and  |xx>l  expenses 
disclosure,  5597,  15748 
Conflict  of  interests,  23207 
Exchange  rule  enforcement,  financial  reviews, 
contract  market  designation  applications, 
and  leverage  comn^Sdity  registration;  fee 
schedule.  22426      } 
Foreign  futures  and  options  transactions,  806, 

21599-21614 
Foreign  option  transactions: 

Montreal,  11179 
Organization,  functions,  and  authority 
delegations: 
Western  and  Southwestern  regional  offices; 
address  change,  18098 
Correction,  19886 
Registration: 

Leverage  transaction  merchant  and 
associated  persons,  19556 

PROPOSED  RULES 

Domestic  exchange-traded  commodity  options; 

margining,  11233 
Hybrid  and  related  instruments,  1128,  9460 
Registration: 

Leverage  transactions  merchant  and 

associated  persons,  3476 
Correction,  5576 
Regulatory  agenda,  17486 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  5645,  19593,  24935 

Committees;  establishment,  renewal, 
termination,  etc.: 
Agricultural  Advisory  Committee,  20629 


Qikptnrfler 

CFTC  Regulatory  Coordination  A^isory 

pMnmittee,  15245,  17856 
Finsf(icial  Products  Advisory  Committee. 
i8923 
Contract  market  proposals: 
Chicago  Board  of  Trade — 

Two-year  Treasury  note,  23511 
Chicago  Mercantile  Exchange — 

Morgan  Stanley  Capital  International 

United  Kingdom  Stock  Index,  657 
Options  Clearing  Corp.;  cross-margining 
system,  20176 
Citrus  Associates  of  New  York  Cotton 
Exchange — 
Frozen  concentrated  orange  juice,  2197 
New  York  Cotton  Exchange — 

Frozen  concentrated  orange  juice-2,  23512 
New  York  Mercantile  Exchange — 
Residual  fuel  oil,  23512 
Futures  commission  merchants: 
National  Futures  A&ociation;  performance 
of  functions  related  to  leverage  . 
transactions,  19594 
Hybrid  and  related  instruments,  1139 
Meetings: 
Agricultural  Advisory  Committee,  20629 
CFTC-State  Cooperation  Advisory 

Committofe.  10695 
Financial  Pjoducts  Advisory  Committee, 

Meetings,^^S(fnshine  Act,  4107,  5713,  7325,         -v 
8432,  9120,  13138,  13975,  16192,  18627, 
22521,  23341,  24076,  24464,  25546,  26299, 
26464,  26887,  27093,  27792 
Privacy  Act: 

Systems  of  records,  19596 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
22003.  24935 

Community  Services  Office 


RULES  — 

Emergency  community  services  homeless  grant 
program,  6368 

Comptroller  of  the  Currency 

RULES 

Banking  organizations,  capital  adequacy;  risk- 
based  capita]  guidelines,  4168 
Investment  securities,  1333  ^       j  ' 

National  banks:  I 

Crimes  and  suspected  crimes,  reports;  filing 
requirements.  25839 

PROPOSED  RULES 

National  banks: 
Corporate  activities — 
Operating  subsidiaries,  equity  capital 
changes,  subordinated  debt,  and 
conversions,  4038 
Practice  and  proc^doTC;  administrative 

proceedingsfz2759 
Regulatory  agenda,  17664'-^ 

NOTICES 

Community  Reinvestment  Act: 

Information  statement  revision,  13742 

Privacy  Act: 
Systems  of  records,  2255 
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CoMerratkNi 

CouerratioB  aad  Renewable  Energy 
Office 

RULES 

Comumer  products: 
Energy  comervmtioa  standards — 
Air  conditioners,  heat  pumps, 

refrigerators,  etc..  6062.  11320 
New  commercial  and  multi-family  high  rise 
residential  buildings;  voluntary 
performance  standards,  4S38 

PROPOSED  RULES 

Consumer  products: 
Energy  cooaervation  standards — 
Refrigerators,  refrigerator-freezers, 

freezers,  gas  furnaces,  and  television 
sets;  correction,  88,  1726 
Water  heaters,  1890,  6364 

NOTICES 

Coosumer  product  test  procedures;  waiver 
pctitiona: 
Amana  Refrigeration,  Inc.,  8379 
TraneCo.,  15986,  19226 
Grant  and  cooperative  agreement  awards: 
CaHfomia  Cast  Metals  Association.  6318 
Grants  and  cooperative  agreemena  availability, 
etc.: 
Existing  building  efficiency  research 
program,  19603 
Meetings: 
Natioaal  Energy  Extension  Service  Advisory 
Board,  6399 

Cooswaer  Prodnct  Safety  Commiasioa 

RULES 

Flammable  fabrics: 
Flexibility  review  of  rules  and  report 

availability,  601 
Voluntary  standards  activities;  Commission 
participation  and  employee  involvement, 
(M6 


I 
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PROPOSED  RULES 

Poison  prevention  packaging: 
Medroxyprogesterone  acetate  tablets; 
exemption.  1187 
Regulatory  agenda,  17492 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  174.  3101.  11994,  17807, 
2S130 
All-terrain  vehicles;  voluntary  safety  standard»^    Cn^OOIS  Seirice 

approval,  1407 
Committees;  establishment,  renewal, 
termination,  etc.: 
Asphyxiation  Medical  Advisory  Committee, 
2198 
Meetings: 

Commission  priorities;  1991  FY,  14375 
Settlement  agreements: 
Club  Car.  Inc.,  1201 


CoopcratiTe  State  Research  Serrke 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Small  business  innovation  research  program. 

22463 
Special  research  program,  88,  1471 
Meetmgs: 
Agricultural  Research  and  Extension  Users 

National  Advisory  Board.  13711 
Committee  of  Nine.  122S8 
Science  and  Edi<cation  Competitive 
Research  Grants  Oflice  Advisory 
Committee.  162 
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Copyright  Office,  Library  of  Congress 

RULES 

Cable  systems: 
Compulsory  license — 
Cable  royalties,  underpaid;  interest 

Claims  registration: 
Automated  databases;  group  registration  and 
deposit  requirements,  13177 
Correction,  21039 
Computer  programs  containing  trade  secrets, 
and  computer  screen  displays;  deposit 
requirements,  13173 

PROPOSED  RULES 
Mask  works  protection: 

Protection  claims  registration.  3942 
Satellite  carrier  statutory  licenses;  statements  of 
account  and  filing  requirements,  8330 

NOTICES 

Satellite  Home  Viewer  Act  of  1988;  sutements 
of  account;  meeting,  8609 

Copyright  Royalty  Tribunal 

RULES 

Procedure  rules: 

Chairmanship  rotation,  24172 
Tribunal  rate  adjustment  and  distribution 
proceeding,  12614 

PROPOSED  RULES 

Satellite  carrier  compulsory  license  rules,  21431 

NOTICES 

Cable  royalty  fees: 

Distribution  proceedings,  3119,  13101,  16148, 
16386 

Syndicated  exclusivity  surcharge;  proposed 
eUmination,  24733,  26233 
Jukebox  royalty  fees: 

Distribution  proceedings.  19399 
Meetings;  Sunshine  Act.  1 1864 
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Council  on  EnTironmental  Quality 

NOTICES 

Meetings;  Sunshine  Act.  12733 
National  Environmental  Policy  Act; 
implementation: 
Cential  Valley  Project.  CA;  irrigation 
districts;  referral,  6316 


RULES 

Air  commerce: 
Customs  security  areas  at  airports;  access; 

correction.  10336 
Overflight  exemptions  for  private  aircraft. 
3427 
Correction.  6884,  6987 
Preclearance  of  passengers  and  baggage  in 

foreign  countries,  3076 
Private  aircraft  arriving  from  areas  south  of 
U.S.— 
Wilmington,  NC;  international  aircraft 
reporting  requirements,  14213 
Articles  conditionally  free,  subject  to  a  reduced 
rate,  etc.: 
Aircraft;  reciprocal  privileges — 
Thailand.  970 
Turkey.  971 
Zambia,  972 
United  States-Canada  Free-Trade  Agreement 
(CFTA);  duty  preferences,  10322 
Country  of  origin  marking: 
Fruit  juice  containers,  24168 


Export  control: 
Self-propelled  vehicles,  used,  13402 
Correction,  21343 
Express  consignment  operators  or  carriers; 

cargo  clearance  procedures,  19361 
Financial  and  accounting  procedures: 
Calculation  of  interest  on  overdue  accounts 
and  refunds — 
Current  rates,  11374 
Merchandise,  special  classes: 
Import  sanctions — 
Toshiba  F4achine  Co.  et  al..  4780 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.: 
Davenport.  lA.  et  al.,  1684 
Front  Royal,  VA,  26936 
Houston-Galveston  et  al.,  TX.  13630 
Tampa  et  al.,  FL,  26731 
Practice  and  procedure: 
Rail  in-bond  shipments  from  Canada;  seal 
requirements,  11944 
Tariff  classiflcations: 

Harmonized  System  of  Tariff  Classification; 
implementation  by  United  States,  9429 
Correction,  6881 
Vessels  in  foreign  and  domestic  trades: 
Coastwise  laws;  interpretation,  3438 
Reciprocal  privileges — 
Antigua  and  Barbuda,  19360 
Saudi  Arabia,  19360 
Tonnage  tax  and  light  money  payment 
exemption  list — 
China.  13171 
Ecuador  et  al.,  6883 
Unique  bill  of  lading  identifier.  20380 

PROPOSED  RULES 

Administrative  rulings;  nationwide  uniformity, 
etc..  8208 
Correction,  11347,  13978 
Air  commerce: 

Private  aircraft;  overflight  exemptions,  3490 
Country  of  origin  marking: 

Jewelry,  6418 
Customs  brokers: 

Licenses  requirements;  withdrawn,  14824 
Financial  and  accounting  procedures: 
Statement  processing  and  automated 
clearinghouse,  10019 
Correction.  12051 
Fines,  penalties,  and  forfeitures: 
Anti-Drug  Abuse  Act;  implementation — 
Seizure  of  property  for  possession  of 
controlled  substances,  14242.  16195 
Foreign  trade  zones: 

Unused  parts  status,  21223 
Merchandise,  classification  and  appraisement: 
Quota  charges;  dutiability,  3443 
Correction,  5197 
Merchandise  entry: 
Cofisolidated  shipments;  broker  designations, 

3091 
Informal  entry  procedures;  SI 250  maximum 
amount,  3492 
Organization  and  fiinctioas;  field  organization, 
ports  of  entry,  etc.: 
FrontRoyaLVA.  11742 
Tucson,  AZ.  19577 
Quotas: 
Absolute  quotas  merchandise  processing. 
7781 
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Correction,  10214 
Recordkeeping,  inspection,  search,  and  seizure: 
Anti-Drug  Abuse  Act;  implementation — 
Seizure  of  property  for  possession  of 
controlled  substances,  14242 
Common  carriers;  unmanifested  narcotics 
and  marijuana,  care  and  diligence  in 
preventing;  liability  for  failure,  4833 
Correction,  6420 
Regulatory  agenda,  17071 
Tariff  classifications: 
Scroll-cut,  tin  free  steel  sheet;  interested 
party  petition,  13440 

NOTICES 

Air  carrier  smuggling  prevention  program; 

public  forum,  886 
Automated  manifest  system;  new  information 
dissemination  product;  availability,  1469 
Commercial  laboratory  accreditations: 

Galeb  Brett  U.S.A.,  Inc.,  et  al..  13451 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Flannelly,  James  P.,  8257 
Maki  International  Inc.,  9962 
Maki,  Walter  Bruno,  9962 
Praise  The  Lord  Customhouse  Broker,  3555 
Wohman,  James  M..  11863 
Customs  bond  cancellation  standards; 

liquidated  damages  claims;  guidelines  for 
cancellation.  16182 
Customs  brokers  relationships;  position 

statement,  13136 
International  coffee  agreement;  implementation, 

18193 
Merchandise,  special  classes: 

Cultural  textile  artifacts  from  BoUvia,  10618 
Petroleum  products;  approved  public  gauger: 
Bennett  Testing  Service.  Inc.,  3555 
Caesar  J.  Thibodeaux,  Inc.,  23560 
'  PKB-Scania  (USA),  Inc..  1841 
Sabine  Surveyors,  27791 
Semiautomatic  rifle  importation;  special  bond 

requirement,  22050 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
22519 
Super  carrier  initiative  agreement  for  air  and 

sea  carriers;  public  fOTum.  14310 
Tariff  rate  quotas: 
Tuna  fish.  10476 
Textiles  and  textile  articles  from  Hong  Kong, 
importation;  entry/entry  summary 
requirement,  349,  1844.  5201,  13292 
Trade  name  recordation  applications: 
Duart  Industries,  Ltd.,  7127 
Tune  Belt,  Inc..  6359,  7501 

Defense,  Commission  on  Merchant 
Marine  and 

See  Commission  on  Merchant  Marine  and 
Defense 

Defense  Communications  Agency 

NOTICES 

Meetings: 

High  frequency  information  exchange,  8375 
Scientific  Advisory  Group,  2235^,,^- 

Defense  Department 

See  also  Air  Force  Department;  Army 

Department;  Defense  Communications 
Agency;  Dcfanse  Logistics  Agency; 
Defense  Mapping  Agency;  Engineers 
Corps;  Navy  Department;  Uniformed 
Services  University  of  the  Health  Sciences 


RULES 

Acquisition  regulations: 
Antifriction  bearings;  procurement 

restriction  to  domestic  sources,  14654 
Correction,  16438-T 
Circular  amendments,  7423 
Contracting  with  Toshiba  Corp.  or 

Kongsberg  Vapenfabrikk;  restriction; 
withdrawn,  22282 
Government  property,  no-cost  storage 
agreements;  Government  contractor 
telecomunications  security;  etc.; 
correction,  2258 
Miscellaneous  amendments,  16111,  20589, 
26202  j 

Correction,  2258,  22283 
Ocean  transportation  by  U.S. -flag  vessels, 

24711 

Procurement  integrity,  21067,  22282 
Regulatory  and  miscellaneous  amendments, 

11722 
Small  business  competitiveness 

demonstration  program.  4246,  9807 
Correction.  5484.  7191 
Small  purchase  thresholds;  correction,  14234 
Chaplains  for  military  services,  accession,  973 
Charters: 
Joint  Tactical  Command,  Control,  and 
Communications  Agency;  CFR  Part 
removed,  975 
Civilian  equal  employment  opportunity 

program,  15752 
CiviUan  health  and  medical  program  of 
uniformed  services  (CHAM PUS): 
Administrative  remedies  for  fraud,  abuse, 

and  conflict  of  interest,  25240 
Biofeedback  therapy  coverage,  5604 
Custodial  care,  20385 

Correction.  23209 
DRG-based  payment  system;  children's 
hospitals  and  neonatal  service 
reimbursement  postponemeni,  8733 
Peer  review  organization  (PRO)  program, 
9202,  24708 
Contracting: 
Commercial  activities  program  (OMB-76 
implementation),  13373 
Correction,  21631 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Federal  Acquisition  Regulation  (FAR): 

Drug-Free  Workplace  Act;  implementation, 
4967 
Correction,  6931 
Miscellaneous  amendments,  25060 
Pay-as-you-go  pension  costs,  severance  pay, 
etc.,  13022 
Correction,  18507 
Procurement  integrity,  20488,  22282 

Correction.  21066 
Products  and  services  from  Toshiba/ 
Kongsberg.  sanctions;  debarment  and 
suspension;  and  Service  Contract  Act. 
f^  labor  standards,  19812 

Correction,  21067 
Prompt  pay  and  architect-engineer 
definition,  13332 
Correction,  16194,  19632 
Small  business  competitiveness 

demonstration  program,  etc.,  5052 
Natural  resources  management  program,  7539 
Organization,  functions,  and  authority 

delegations:  v 

American  Forces  Information  Service,  1337o 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel),  13379 
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Defense 


Assistant  Secretary  of  DefMse  (Health 

Affairs).  6890 
Assistant  Secretary  of  Defense  (Production 

and  Logistics),  8534 
Assistant  Secretary  of  Defense  (Program 

Analysis  and  Evaluation).  7031 
Defense  Advanced  Research  Projects 

Agency.  9989 
Defense  Communications  Agency.  2107. 

11524 
Defense  Logistics  Agency,  2101 
Defense  Mapping  Agency,  2104 
Defense  Research  and  Engineering, 

Director,  5607 
Deputy  Secretary  of  Defense,  19372 
Small  and  Disadvantaged  Business 

Utilization.  Director,  13381 
Correction,  15173 
Uniformed  Services  University  of  Health 

Sciences  Board  of  Regents;  general 

procedures  and  delegations,  1 1946 
Personnel: 
Active  duty  certificate  of  reteaie  or 

discharge  (DD  Form  214/5  series). 

7409,  9983 
Child  development  programs,  13369 
DOD  members,  employees,  and  family 

members  outside  U.S.;  court  orders 

compliance,  298,  7539 
Reserve  component  units  placement  in  local 

communities,  11945 
Privacy  Act;  imi^ementation.  2101.  5233 
Records: 
Directives,  instructions,  publications,  and 

changes;  availability,  23472 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 

procedures,  8912 
Security: 
National  security  information  program; 

implementation,  26938 

PROPOSED  RULES 

Acquisition  regulations: 
Contracting  with  small  disadvantaged 

business  concerns,  4318 
Contracting  with  small  disadvantaged 
business  concerns,  historically  Mack 
colleges  and  .universities,  and  minority 
institations,  22337 
Correction,  24248,  24789,  26223 
Patents,  11764 

Procurem^nt-imegrity,  12566 
QuaUty  assurance — 
Contra^r's  warranty  specifications 
(redesign^  27655 
Research  and  development  sources,  2166 
Banking  offices  on  DOD  installations; 

operating  procedures,  7551 
Qvil  rights: 

Off-base  housing;  equal  opportunity,  7566 
Civilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS):     y 
Residential  treatm^t  center;  rebaaed  rates 
and  capped  amount,  11966  ,^) 

Contracting: 
Commercial  activities  program  (OMB  A-76 

implementation);  correction,  5640 
Commercial  activities  program  procedures, 

15442 
Excess  and  surplus  personal  property;  sales 
proceeds  disposition,  18117 
Credit  unions  on  DJOD  installations;  operating 
procedures,  7p61 
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Federal  Acquisitioa  Regulatioa  (FAR): 
Acquwiion  planning  and  lolicititioii 

provtNons  and  contract  claicn 

technicaJ  correctkiaB,  25214 
Additioaal  awarda,  17894 
Advance  paymenta;  ahemate  proviaioii, 

12126 
Arcfaitect-cngiaeering  coatracti;  performance 

evaloatioiia,  1S132 
Aiaet  revahMtioo.  18634 
Buy  American  Act;  list  of  exempt  itema, 

6251  "^ 

Commercial  bills  of  lading  under  coM- 

reimbunement  contract  audit  by  GSA; 

correctioo.  18558 
Competitive  threahoids,  27310 
Computer  generation  of  forms  by  puUic, 

26303 
Cost  accounbng  standartls  cost  impact 

proposals,  25686 
Facilities  acquisition;  profits  or  fees.  12128 
Federally  funded  research  and  development 

centen,  9720 
Haaardoos  materials,  8492 
Hoosefadld  goods  claims,  23861 
Indirect  cost  rate  proposals,  10133 
Inspectioo  for  commercial  off-the-shelf 

supplies  (quality  assurance).  16094 
Muhipte  awards  evaluation,  7515 
Price  reaaooabieness  threshold,  19339 
Procurement  integrity,  12556 

Correction,  13391 
Progress  payments  clause;  title  to  property, 

18631    , 
Quick -closeout  procedures,  25211 
Regulatory  agenda,  17466 
Reimbursement,  interest  charges,  and 

penalties  for  overpayment,  25206 
Unbalanced  offers,  first  article  test  pricing, 

4230 
Value  engineering  program;  contracts  for 

architect -engineenng  services,  12122 
Financial  insititutions  on  [X>b  installations; 

operating  procedures,  7558 
Freedoi^  of  Information  Act;  implementation: 

Inspector  General  Office,  1 1237 
Military  whistleblower  protection,  18547 
Penonnel: 
Civilian  or  contractual  groupa;  active  duty 

^ovice  determinations,  4298 
Regulat^  agenda.  16568 

Correction.  21726 
Veterans: 
Veterans  education  assistance  program 

(VEAP);  paymoits  to  aervicepersont; 

requirements,  13702 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  321.  657,  3103.  4886.  5999, 
6565.  7463,  8793,  10695,  13102.  13409, 
13554,  I3SSS.  18004.  18691.  18924,  19599. 
20629.  20630,  21092,  22352.  22928.  23512. 
24011.  24734,  25318,  25891.  26234,  27199 
Gvilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS): 
Catchment  Area  Management  demonstration 

project.  CO  and  OK,  18566 
Contracted  provider  arrangement  (CPA) 
Norfolk  demonstration  project.  13935 
DRO-baaed  payment  system 
Revised  weights,  thresholds,  and  per  diem 
rates.  11781.  18924 
Command  control,  communications,  and 
inteUigence: 
Global  positioning  system  (GPS)  satellite, 
second  generation  launching.  11790 


Committeea;  establiahment,  renewal, 
termination,  etc.: 
National  Defense  University  Transition 
Planning  Committee.  14674 
DOD  directives  system  annual  index; 

availability.  5646.  24250 
Environmental  statements;  availability,  etc.: 
Deepwoods  Army  National  Guard  Training 

Area,  ME;  esublishment,  7974 
Ground-based  radar  technology  program; 
demonstration/validation  testing,  14376 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review.  3102.  3103.  5646. 
7463.  9078,  9545.  10402,  18566,  21647. 
26237,  26238,  27046.  27204.  27420 
Meetings: 
Defense  Acquisition  Regulatory  Council. 

9877 
Defense  Information  School  Board  of 

Visitors.  22352 
Defense  Manufact«iring  Board.  657,  12473, 

22928 
Defense  Policy  Board  Adviaory  Committee. 

18568 
Defense  Systems  Management  College 

Board  of  Visitors,  1980 
Dependents'  Education  Advisory  Council, 

13732 
DIA  Advisory  Board,  994.  5543,  7582,  8793. 

10033.  13555,  13944.  16155,  21270. 
22004.  24251,  26234 

DIA  Defense  Intelligence  College  Board  of 

Visitors.  25319 
Education  Benefits  Board  of  Actuaries, 

18134,  25490 
Education  of  Handicapped  Dependents 

National  Advisory  Panel,  8374.  10033 
Electron  Devices  Advisory  Group,  994, 

4887,  6942,  10033.  11790,  15538,  20631. 

24378 
Govenunent-Industry  Relations  Defense 

Advisory  Panel,  7583,  13409.  14833, 

16155.  16387,  18924,  22003 
Military  Personnel  Testing  Advisory 

Committee.  994 
National  Defense  University  Board  of 

Visitors,  8374.  25490 
National  Defense  University  Transition 

Planning  Committee.  15541,  19935, 

20631,  24012 
Science  Board,  10033,  10034,  11263,  14377. 

14833,  14834,  24379,  24380,  24734.  25892 
Science  Board  task  forces,  1428,  3104.  5543, 

6566,  7084.  8374.  9078.  9544,  9545, 

10034,  11263,  13102,  13103.  14834. 
15539,  16155,  18005.  21092,  21093, 
21648.  24379,  24734,  25318,  25892.  26828 

Scientific  Advisory  GrtMip.  6942 

Special  Operations  Policy  Advisory  Group. 

6566,  18925 
Strategic  Defetiae  Initiative  Advisory 

Committee,  18005.  24379 
Uncompensated  Overtime  Advisory 

Committee,  16155,24251 
U.S.  Court  of  Military  Appeals  Code 

Committee,  25893 
Wage  Committee.  3104.  8375,  11434.  14377. 

21093,  25892 
Women  in  Services  Advisory  Committee. 
11994,  12943 
Military  Appe*  s  Court;  practice  and 

procedurr  rules,  proposed  changes.  20631 
National  Defuise  Stockpile;  strategic  and 

critical  materiab.  list.  24578 
Privacy  Act: 
System  of  records.  24377 


Prociuement: 
Commercial  activities,  performance; 

inventory  report  and  five  year  review 
schedule;  1988  FY  (OMB  A-76 
implementation),  18005 
Data  acquired  from  contractors  under 
defense  contracts.  1 5698 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
26234 
Travel  per  diem  rates,  civilian  personnel; 

changes,  6566,  1 1435,  14916,  19935,  27199 

Defeve  Logistics  AgeMy 

NOTICES 

Cooperative  agreements;  revised  procedures. 

1429 
Privacy  Act: 

Computer  matching  programs.  18135  ^ 

Systems  of  records.  1 1997 

Defense  Mapping  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
DMA  Field  Office.  Kansas  City,  MO,  22353 

Delaware  River  Basin  Conunlssioa 

RULES 

Basin  regulations: 
Comprehensive  plan  and  water  code; 
amendments,  9199 

PROPOSED  RULES 

Basin  regulations: 
Comprehensive  plan  and  water  code; 
amendments.  5638 

NOTICES 

^asin  regulations: 
Comprehensive  plan  and  water  code; 
amendments.  24381 
Hearings.  1981.  6942.  10403.  15965.  2127a 

26071 
Meetings,  23684 

Drug  Enforcement  Adminlstratioa 

RULES 

Schedules  of  controlled  substances: 
Benzedrex  inhaler,  2100 
( +  )Cis-4-methylaminorex,  14799 
Exempt  chemical  preparations,  10632 
Exempt  prescription  products  table,  1 1 520 
3,4-Methylenedioxy-N-ethylamphetamiiie, 
etc.,  14797 

PROPOSED  RULES 

Chemical  Diversion  and  Trafficking  Act  of 
1988;  implementation: 
Precursor  and  essentia]  chemicals,  and 
tableting  and  encapsulating  machines; 
records,  reports,  imports,  and  exports, 
6144 
Practice  and  procedure: 
Investigative  and  law  enforcement  persoimel; 
civil  prosecution  exemption,  3622 
Prescriptions: 
Long  term  care  facility  and  terminally  ill 
patients;  Schedule  II  prescription 
issuance  requirements.  1 1006 
Schedules  of  controlled  substances: 
Carfentanil,  16130 

Long  term  care  facility  and  terminally  ill 
patients;  Schedule  II  prescription 
-issuance  requirements.  17769 
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l-(l-(2-Thienyl)cyclohexyl)pyrrolidine,  11387 
NOTICES 

Clandestine  drug  laboratories  cleanup; 

proposed  guidelines  availability,  22498 
Schedules  of  controlled  substances;  production 
quotas: 

Schedules  I  and  II— 

1989  aggregate,  8848,  16419,  22973 
1989  proposed  aggregate,  6040.  16418, 
20476 
Applications,  hearings,  determinations,  etc: 

Abbott  Laboratories,  21681,  24050 

Agriculture  Department-ARS,  20649 

Anile  Sute  Line  Pharmacy,  22818 

Applied  Science  Laboratories,  13754 

Be«:h,  Richard  Artis.  M.D..  15819 

Bill's  Pharmacy.  15819 

Billy's  Pharmacy,  6626 

Burka.  Edward  R..  M.D.,  11302 

Busch.  Gerald  I..  M.D..  11456 

Carlson.  Stanley  D..  D.D.S.,  19964 

Cecil,  John  G.,  M.D..  22499 

Chaiunugram,  Devendranathan,  M.D.,  24051 

Chikkanaiah.  Sajjan  Gangappa,  M.D.,  8608 

DePietro's  Pharmacy,  22499 

Detrich,  Robert  E.,  D.D.S.,  15819 
•     DiBella,  Geoffrey  A.,  M.D.,  1 1456 

Du  Pont  Pharmaceuticals.  21681 

Duhon.  Fred  J,  M.D.,  11456 

DuVall's  Pharmacy,  15031 

Eli  Lilly  Industries.  Inc.,  6040 

First  State  Chemical  Co.,  Inc.,  10596,  10597 

Ganes  Chemicals,  Inc.,  10597 

Gentile,  Flavio  D.,  M.D.,  11456 

Goggin,  Leon  D.,  M.D.,  8847 

Hacket.  David  J..  DO.,  11456 

Harbin,  Bradley,  M.D.,  24051 

Higgins,  Nick  M.,  O.D.S.,  15819 

Hughes,  Houston  David.  D.D.S.,  12%2 

Hurd,  Chester  James,  M.D.,  24051 

Husain,  Mainraona  Hakim,  M.D..  16173 

Ivey,  Timothy,  M.D.,  25354 

Janssen  Inc.,  6040,  22820 

Johnson  Matthey,  Inc.,  13754  |    . 

Jopat  Drugs,  Inc.,  6041 

Kalipharma.  Inc.,  6042 
'     Kingsolver,  Daryl  L..  D.D.S..  6777 

Kissena  Pharmacy,  Inc.,  5289 

Knoll  Pharmaceuticals,  1257 

Lemer,  Lawrence.  M.D..  8014 

Lou's  Pharmacy,  5157 

Lowe,  Richard  T.  M.D.,  11457 

Mallinckrodt,  Specialty  Chemicals  Co.. 
11823 

Marco  Medical  Research  Institute.  12962 

McCarthy.  Thomas  H.,  D.O.,  20936 

McNeilab,  Inc.,  6043 

MD  Pharmaceutical.  Inc..  6043.  13754 

Medicine  Shoppe.  16421 

Merkow,  Leonard,  M.D..  13254 

Minn-Dak  Growers  Ltd.,  14692 

Nachman,  Roy,  M.D.,  24051 

Narducci,  Anthony  E.,  M.D.,  22820 

Norac  Co.,  Inc.,  25916 

Nutt,  Qinton  Dewitt.  D.O.,  25636 

OUver,  Richard  J..  D.D.S.,  11457 

Parameswaran,  Ekambaram,  M.D..  24051 

Pearson,  Nathan  Ethridge.  Jr..  M.D.,  18172 

Penick  Corp.,  6778,  11823.  11824,  16174, 
20649 

Pincus.  Jack  H.,  M.D..  13955 

Pittman,  Jerome  S.,  M.D.,  11458 

Prairie  Clinical  Pharmacy.  Inc..  13256 

Prescription  Shoppe,  6626 

Pi^y,  Boris,  M.D.,  11460 

Radian  Corp.,  24051 


Research  Diagnostics,  Inc.,  27076 

Robert's  Cape  Coral  Pharmacy,  24770 

Rosteing.  Horace  M.,  M.D.,  1 1460       , 

S.  Reses  Apothecary,  12963 

Safe  Pet.  Inc.,  22040 

Schwartz,  Henry  J.,  Jr..  M.D..  16422 

Sesin,  Felix.  M.D.,  11460 

Sheikholeslam,  Mehdi.  M.D.,  15032 

Cigma  Chemical  Co:,  20650 

Smithkline  Beckman  Corp.,  11824 

Smithkline  Chemicals,  10057 

Sorenson.  Jay  Blaine.  D.D.S..  5289 

Sperrazza,  Charles  V.,  M.D..  15820 

Stanley,  Karl  H.,  Jr..  M.D..  19964 

Steinberg.  Dean  A.,  M.D.,  11462.  24052 

Stepan  Chemical  Co.,  10057,  10058 

Sterling  Drug  Inc.,  8848,  25916 

Stevens,  Donald  Morton,  M.D.,  5158,  22821 

Syncates  Associates.  Inc  ,  14692 

llirifty  Discount  Center  A  Pharmacy,  Inc., 

et  al.,  16420 
Toxi-Lab,  Inc.,  20650 
Upjohn  Co.,  21681 
Walker,  Murray  J.,  Jr..  M.D..  14693 
Wallace.  Scott  Pyper,  M.D.,  24770 
Weiner,  Marc  A.,  D.P.M.,  7490 
Weston,  Ranzy  S.,  M.D.,  24052 
Wildlife  Laboratories,  Inc.,  6043,  24969 
Williams.  Ill,  NeveUle  H.,  D.D.S.,  24053 
Woodridge  Pharmacy,  Inc.,  8015 

Economic  Analysis  Bureau 

RULES 

Direct  investment  siuveys: 
Foreign  direct  investments  in  United 
Sutes— 
BE- IS  reporting  requirements  for  levels 
between  $10  and  S20  million.  1351 

Economic  Development  Administration 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Economic  development  assistance  programs, 
1874 

Economic  Regulatory  Administration 

PROPOSED  RULES 

Alternate  fiieh: 

Powerplant  and  Industrial  Fuel  Use  Act  of 
1978;  implementation,  3726 

NOTICES 

Consent  orders: 
DeMenno-Kerdoon.  7087  "■ 

Howell  Corp.,  11036,  18138 
Occidential  Petroleum  Corp.,  22469 
Quintana  Energy  Corp.  et  al.,  3833.  10039 
Tesoro  Petroleum  Corp.,  3108 
Thomas  P.  Reidy,  Inc.,  5265.  10575 
Tri-Service  Drilling  Co..  12263 
Tri-Service  Drilling  Co.  et  al.,  6570 
Natural  gas  exportation  and  importation: 
Access  Energy  Corp..  2202 
American  Central  Gas  Marketing  Co..  1436 
CanadianyOxy  Marketing  Inc.,  6161 
Coastal  Gas  Marketing  Co.,  4891 
Gas  Masters,  Inc..  1206 
Hadson  Gas  Systems,  Inc..  660,  4323 
Kerr-McGee  Chemical  Corp.,  6162 
Metro  Gaz  Marketing,  Inc.,  840 
Michigan  Consolidated  Gas  Co.,  4064 
Natgas  U.S.  Inc..  840 
Nicholson  &  Associates,  Inc..  3110 
I       Northwest  Pipeline  Corp.,  6162 


Pan  National  Gas  Sales,  Inc.;  840 

Poco  Petroleum.  Inc.,  9% 

Seagull  Marketing  Services.  Inc..  1987 

Tennessee  Gas  Pipeline  Co.,  4324 

Tenngasco  Corp..  6571 

Valero  Industrial  Gas,  LP..  4892 
Powerplant  and  industrial  fuel  use;  new 
electric  powerplant  coal  capability; 
compliance  certifications: 

Coasts  Power  Production  Co.,  6572     . 

Indeck  Energy  Services.  Inc..  3111 

PAN  Partners.  LP..  996 

Power  Resources.  Inc..  3111 
Presidential  permit  applications: 

Bangor  Hydro-Electric  Co.,  2201 

Economic  Research  Service 

• 

NOTICES 

Meetings: 
National  Agricultural  Cost  of  Production 
Standards  Review  Board,  5100.  27657 

Education  Department 

See  also  National  Council  on  the  Handicapped 
RULES 

Agency  employees:  indenmification.  7148 
Bilingual  education  and  minority  language 
affairs: 
State  educational  agency  ^irogram.  19488 
Conflict  of  interests.  5026 

Correction,  6364 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Educational  research  and  improvement:. 
National  diffusion  network,  24648     '7 
Regional  educational  laboratories  and 
research  and  development  centers 
programs,  3029 
Schools  and  teaching  improvement  and 
reform  fimd.  18840 
Elementary  and  secondary  education: 
Christa  McAulifTe  fellowship  program,  10966 
Even  Start  program,  12138,  22278 
Indian  education  formula  grant  program; 
local  educational  agency's  authority  to 
count  children  to  generate  fluids,  19334 
Indian  education  general  provisions  and 
discretionary  grant  programs.  20480 
Indian  fellowship  program.  21576 
Local  educational  agencies  assjttanre,  6858 
Local  educational  agencies;  Chapter  1 
program.  21752 
Correction,  27793 
Magnet  schools  assistance  program,  19506 

Correction,  21164 
Migrant  education  coordiiution  program  for 

State  educational  agencies,  20052 
Migrant  education  Even  Start  program, 
22728 
General  Education  Provisions  Act; 
implementation,  19512 
Correction,  21622,  21726 
Postsecondary  education: 
Guaranteed  student  loan  and  PLUS 
programs — 
Default  reduction  initiative  and 
supplemental  loans  for  students 
program.  241 14 
Pell  grant  program- 
Expected  family  contribution,  calculation; 
special  conditions,  14788,  17856 
Robert  C.  Byrd  honors  scholarship  program. 
26006 
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Special  proyiim  ttaff  and  leadenhip 
■Wag  prognun,  T736 
;  HMOfically  Black  CoUeaet 
aad  Untvenitia  profram.  14041 
ftrrftlifMH  iMtitutioas  program.  I I4S1 
Stadort  aaiMaaoe  genenl  proviiioii* — 
Defouh  reductioii  initiative,  24114 
RetocatioB  awwiaiKV  and  real  property 
aoquiMioa: 
Uaifonn  coat-effecttve  policiea  and 
procedure>,89l2 
Reporting  and  recordkeeping  reqiirementa; 

oorrectioii.  27161 
Special  edocaiioo  and  rehabilitative  aervicea; 
Deaf-blind  children  and  youth  teryicea 

program,  tS308 
Handicapped  children — 

Preschool  program.  1642 
Handicapped  children  educatioa  program; 
aasistance  to  State*.  1824S         jj 
Correction,  27303 
Handicapped  infanta  and  toddlers;  early 

intervention  program,  26306 
Handicapped  program;  vocational 

rehabihtaooa  tervtces.  State  supported 
empioynient  services,  and  trrhnit^l 
12398 


PROPOSED  RULES 

Educational  reaearch  and  improvement: 
Mathematica  and  science  educatioa  national 
program,  223S2 
Elementary  and  secondary  education: 
Areas  affected  by  Federal  activitiea,  etc.— 
Aasisiance  for  local  edwratifwal  agencies 
impact  aid  programs,  12104 
Educational  improvement  program;  Federal, 

Sute.  and  local  partnoship,  870S 
Migrant  educatioa  program,  3924 
Women's  Fducational  Equity  Act  program, 
4742 
Intergovernmental  review  of  agency  programs 

and  activities,  lOSOO 
h4aiidiacrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
Postaecoodary  education: 
Guaranteed  student  loan  and  PLUS 
programs,  3066 
Default  reduction  initiative,  24128 
Paul  Douglas  teacher  scholarship  program. 

3066 
Student  financial  sssistsnrf  programs; 
mooitoring  snd  accountability,  11334 
Regulatory  agenda.  16578 
Special  educatioa  and  rehabilitative  servicea: 
Projects  with  industry  program.  6808 
Technology-related  sssistanrr  for  individuab 
with  disabilitiea;  State  grants  program, 
14778 
Vocational  snd  adult  educatioa  program: 
State-administered  sdult  educatioa  programs 
and  Secretary's  discretionary  programs 
of  adult  education.  14740 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  175.  459.  1435.  3638.  3827- 
3830.  4889.  6317.  6568.  6943.  7464.  8376. 
10574,  10695.  11032.  11791,  11796,  12263, 
13220.  13410.  15966-15972.  18137,  18925. 
20181.  20914.  21271,  22005,  22615,  24251. 
24936.  27047.  27422 
Qvil  Rights  Office: 
Public  higher  educatioa  desegregatioa  plan 
impiemenutioa  by  Kentucky;  proposed 
report  svsilabtbty.  995 


Education  Appeal  Board  bearings: 

Appiicatioas  for  review,  24734 
Elementary  and  secondary  education; 
Education  Consohdatioa  and  Improvement 
Act  waiver  intent;  Federated  States  of 
Micronesia.  8793 
Federal  education  program;  Sute  educational 
agenciea.  reviiiaaa  to  Sute  revenue  and 
expenditure  reports  (1988  FY)  used  in 
1990  FY  appropriated  funds  allocation; 
submission  dradlinr.  27203 
Orantback  arrangements;  award  of  fimda: 
California.  11263,24937 
Michigan,  23602 
Virginia.  23248,  24938^ 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Bilingual  educatioa  and  minority  languages 
.       affairs — 

\    Direct  grant  programs,  27672 
RiKngiMi  education;  sute  education  agency 

program.  13413 
Centers  for  mtemational  business  educatioa 

program.  9686.  18006 
Chrisu  McAuliffe  fellowship  program,  1981 
College  facihties  loan  program.  9879 
College  work-study-community  service 

learning  program.  25709 
Cooperative  educatioa  program;  field 

readers.  321 
Deaf-blind  children  and  youth  services 

program.  15314 
Discretionary  program — 
Mathematics,  science,  computer  learning, 
and  critical  foreign  languages 
program.  9248 
Drug-free  schools,  educational  personnel 

training  program.  15074.  18928 
Edocatioaal  media  research,  production, 
diMribatioo.  and  training  program,  373. 
9079,  13303 
Eae«rgeacy  immigrant  education  program. 

1983 
Endowment  challenge  grant  program.  4323 
Even  start  program;  family-centered 
~^-    education  projects,  12145 
Experimental  snd  innovative  training 

program.  24878 
Fund  for  innovation  in  education — 
Comprehensive  school  health  education 

program.  23190 
Computer-based  instruction  program. 

23190 
Innovation  in  educatioa  program,  23191 
General  Education  Provisions  Act — 
Funds,  returns;  mitigating  circumstances 
requirements.  19323,  21726 
Graduate -assistance  in  areas  of  national  need 

program.  19140 
Handicapped  children's  early  educatioa 

program,  etc.,  3938,  18570 

Handicapped  education  program — 

Direct  grant.  3949.  6364.  6944 

Training  personnel.  6741,  6944 

Handicapped  education  reaearch  program, 

13608.  13612 
Handicapped  special  studies  program,  9977, 

14674 
Indian  education  program — 

Formula  grants,  10696,  15973 
fantitutionai  quality  control  pilot  project, 

4381 
Jacob  K.  Javita  gifted  and  talented  students 

education  program.  23902 
Law  school  clinical  experience  program. 
9079 


Library  services  to  Indian  Tribes  and 

Hawaiian  Natives  program,  etc.,  26130 
Magnet  schools  assistance  program — 

Local  educational  agenciea,  5264,  12473 
Migrant  education  even  start  program,  20416 
Migratory  agricultural  and  seasonal 

farmworkers  with  handicsips;  vocational 
rehabiliution  service  projecu  program. 
9546 
Minority  science  improvement  program, 

6742 
National  Assessment  of  Educational  Progresa 
(NAEP)  Trial  State  Assessment; 
independent  evaluation.  27676 
National  diffusion  network  program — 
Developer  demonstrator  awards,  24632 
Dissenunation  process  swards.  24632 
Sute  facilitator  awards,  6369 
National  Institute  on  Disability  and 
Rehabiliution  Research- 
Consolidated  application  package  for 
certain  programs;  1989  FY,  17907, 
21526 
Knowledge  dissemination  and  utilization 

program,  24253 
Rehabiliution  research  and  training 
centers  program,  378,  7465,  14774, 
178%,  18713.  27570 
Technology-related  assistance,  22616, 
24253 
National  school  volunteer  program.  23590 
Native  Hawaiian  family-based  education 

centers,  7821 
Native  Hawiian  special  educatioa  program, 

11998 
Paul  Douglas  teacher  scholarship  program. 

8377 
Pell  grant  program.  19502 
Pell  grant  program,  etc. — 

Need  analysis  systems,  22840 
Perkins  loan  program,  etc. — 
Need  aualysis  certification  procedures, 
etc.,  27100 
Postsecoodary  education — 
Student  literacy  corps  program;  field 
readers,  17811 
Refugee  children  transition  program,  3833 
Rehabiliution  long-term  training  program, 

5649,  7584.  24876,  24878 
Rehabilitation  training  projects 

Funding  priorities,  7152 
Research  and  development  centers  program, 

21275 
Robert  C.  Byrd  honors  scholarship  program, 

12549 
Ronald  E.  McNair  post-bMxalaureate 

achievement  program.  24856 
School  construction  in  areas  affected  by 
Federal  activities  program,  17812     _. 
Schools  and  teaching  improvement  and     ■ 
reform  fund — 
Family-school  partnership  program,  18848 
Schools  and  teachers  program,  18848 
Special  projects  and  demonstrations 

Funding  priorities,  7156 
Special  projects  and  demonstrations  for 
providing  supported  employment 
services  to  individuals  with  severe 
handicaps.  12404 
State  student  incentive  grant  program.  7249 
State  vocational  rehabihution  unit  in-service 

training  program,  10036 
Strengthening  institutions  program,  5264, 

8795 
Endowment  challenge  program.  8795 


M 


FEDERAL  REGISTER  INDEX,  Ji 


1M9 


Employinent 


Student  literacy  corps  program,  23608 
Talent  search  program.  19534 
Transitional  bilingual  education  and  special 

alternative  instructional  programs,  9545 
Vocational  and  adult  education  cooperative 

demonstration  program  (high 

technology),  24644 
Funding  priorities,  6846 
Vocational  education  direct  grant  programs, 

24622 
Vocational  rehabiliution  service  projects  for 

American  Indians  with  handicaps 

program,  5650 
Meetings: 
Accrediution  and  Institutional  Eligibility 

National  Advisory  Committee,  23513, 

25602 
Education  Intergovernmental  Advisory 

Council,  7250 
Education  Sutistics  Advisory  Council,  4890, 

20416 
Educational  Research  and  Improvement 

National  Advisory  Council.  14675 
I  Fund  for  Improvement  and  Reform  of 

Schools  and  Teaching  Board,  27204 
Indian  Education  National  Advisory 

Council,  10575.  11561.  21094 
International  Education  Programs  National 

Advisory  Board,  1 1033 
Laboratory  Review  Panel,  7251 
Local  educational  agencies,  grants;  and 

policy  manual;  regional  meetings,  24252 
National  Assessment  Governing  Board,  1204. 

1205,  5650,  6161,  12670.  14131.  14988, 

15973.  18569,  23947,  27048,  27676 
Postsecondary  Education  Improvement 

Fund  National  Board,  8586.  18007, 

19601 
Recompetition  of  regional  educational 

laboratories,  26403 
Student  Financial  Assistance  Advisory 

Committee,  8378.  12671 
Vocational  Education  National  Council, 

6317,  7976,  14989,  23250 
Nondiscrimination  in  federally-assisted 
w  programs;  enforcement  coordination 

agreements: 
Agency  for  International  Development.  8233 
Organization,  fimctions.  and  authority 
delegations: 
Deputy  Under  Secretary  for  Management, 

7976        '    • 
Postsecondary  education: 
Sufford  loan,  SLS,  PLUS,  or  consolidation 

loan  programs;  special  allowance,  658, 

7821,  18569 
Special  education  and  rehabiliutive  services: 
Blind  vending  facilities;  arbitration  panel 

decision  under  Randolph-Sheppard  Act, 

3561,  3569,  24534 
Kuhry  bequest  program;  selection  criteria, 

7922 
Student  financial  assistance  programs;  common 
financial  reporting  form  development, 
3833 

Employment  and  Training 
Administration 

RULES 

Trade  adjustment  assistance  for  workers: 
Job  search  program  requirements;  justifiable 
cause,  definition,  22276 
Worker  Adjustment  and  Retraining 

Notification  Act;  implemenution  (plant 
closings),  13166,  15404,  16042 


riesel^al., 


Correction,  18073 

PROPOSED  RULES 

Aid  to  families  with  dependent  children 
(AFDQ: 
Job  opportunites  and  basic  skills  training 
program;  program  participant 
employment  protection,  15902 
Federal-Sute  unemployment  compensation 
program: 
Income  and  eligibility  verification  system, 
12925 
Job  Training  Partnership  Act: 
Job  Corps  program  under  Title  IV-B, 
implemenution,  19316 
Comprehensive  Employment  and  Training 
Act,  CFR  Parts  removed.  19316 

NOnCES 

Adjustment  assistance: 
A.  Bet-A  Industries  et  al..  8408 
ABB  Power  Distribution  (IBEW)  et  al., 

20651 
Abex  Corp.  et  al.,  5694 
A.B.F.  etal.,  13439 
Abner  Trucking  Co.  et  al.,  19474 
Accurate  Parte  Co.  et  al.,  25637 
Accusonic  Systems  Corp.  et  al.,  10744 
Adkins  Supply,  Inc.,  et  al.,  863 
A.E.  Hall  Corp.  e»al..  15034 
AJ.  Boyd  Industries  et  al.,  7612 
A.J.  Boyd  Industries,  Inc.,  10745 
A.K.  Guthrie  Drilling.  9095.  12498 
AIco  Power  Inc.  et  al.,  10058 
Allen-Stevens  Drum  Accessories  i 

21683 

Allied  Amphenol  Corp.  et  al.,  3154 
Amber  Refining,  Inc.,  5695 
Amerada  Hess  Corp.,  3155 
Amoco  Production  Co.  et  al.,  26441 
Animal  Fair,  Inc.,  et  al.,  12294 
A.O.  Smith,  Electrical  Producte  Co.,  et  al., 

27768 
Arctic  Surveys  Co.,  5695 
ATAT  Information  Systems  et  al.,  22639 
AT&T  Network  Systems  et  al.,  18339 
Atlas  Wireline  Service  et  al.,  25917 
A.V.  WeU  Service  et  al.,  14693 
Baker  Hughes,  24773 
Baroid  Corp.,  27768 
Basin  Well  Service  et  al.,  5695 
Bass  Enterprises  Production  Co.,  12497 
Bates  Fabrics,  Inc.,  27077 
B.B.&iC  Oil  Co.  et  al.,  8409 
BHP  Petroleum  (America,  Inc.)  et  al.,  26442 
Broughton  Offshore  Ltd.,  20214 
BTA  Oil  Producers,  15035 
Buford  Drilling  Co.,  9097 
Cabot  Transmission  et  al.,  12498 
Cactus  Drilling  Co.,  8409 
Cardinal  Drilling  Co.,  10745 
Caterpillar  Industrial,  Inc.,  6044 
C.D.R.  Footwear,  Jnc,  27769 
C.D.R.  Footwear  Inc.  et  al.,  16425 
C.E.  Natco  et  al.,  12503 
Charles  E.  Hynek,  Inc.,  9095 
Chase  Packaging  Corp.  et  al.,  25179 
Construction  &  Rigging,  56% 
Crystal  Oil  Co.  et  al.,  12970 
Damson  Oil  Corp.,  72% 
Diamond  M.  Drilling,  7613 
Diamond  Tool  &  Horseshoe  Co.,  72% 
DixUyn-Field  Drilling  Co..  10745,  12504. 

24773 
Dowell  Schlumberger,  Inc.,  8410 
Drag  Specialties,  12687 
Dresser  Atlas,  22377 
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Dresser  Industries.  Inc.,  21135,  25918.  27077 

Dual  Drilling  Co..  7297 

Eastman  Whipstock  Manufacturing.  22377 

Excel  Energy  Corp..  7614,  22378 

Exeter  DrilUng  Co.,  223"^ 

Exeter  Drilling  Northern.  Inc.,  7297 

Exploration  Employment  Service,  Inc., 

12687,  25638 
Fina  Oil  &  Chemical  Co.,  20652 
Fitkin  Petroleum  Corp.,  90%  24774 
Florsheim  Shoe  Co.,  19475 
FN  Drilling  Co.  et  al.,  864 
Forwest  Inc.,  12504 

G&A  Contract  Services,  Inc.,  et  al.,  7298 
Gates  Molded  Products,  866 
Gavin  Energy  Service.  7614 
General  Motors  Corp.,  7613,  90%,  13036 
Geosource,  Inc.,  19475 
Goodwin.  William  E..  7297 
Grace  Drilling  Co..  Inc..  et  al.,  8409.  17836 
Grant- Norpac,  Inc..  12504 
Great  North  Oil  Corp.  et  al..  12504 
Great  Western  Sugar  Co.,  22824 
Gruss  Petroleum  Management.  Inc.,  16426 
H&S  Drilling.  36% 
H.C.  Price  Construction  Co.,  6044 
Herbick  &  Held  Printing  Co.  et  al.,  17837 
HeriUge  Cable  TV  et  al..  25180 
Hobart  Corp..  10746 

Hoffman  Construction  Co.  of  Alaska,  6045 
Holmes  &  Narver  Services,  Inc.,  90%,  14694 
Honeywell  Bull  Phoenix  Operations.  19476 
Honeywell  Bull  Phoenix  Operations  et  aL, 

24773 
Houze  Glass  Corp..  7297.  15567 
Hudgeons  Oil  Co..  8410 
Hydril  Co..  36% 

IMCO  Services  et  al..  18608.  20632 
Intec  Medical,  22378 
Intercontinental  Energy  Corp.,  16426 
Jet  Oilfield  Equipment  Rental  A  Service 

Inc..  25638 
JHJ  Drilling  Co..  18608 
J-M  Manufacturing  Co.,  Inc.,  et  al.,  22378 
Johnson  &  Johnson  Dental  Care.  27769 
Justiss  Oil  Co.,  20652 
Justiss  Oil  Co.  et  al.,  12970 
Renting  Drilling  Services,  Inc.,  228i 
Kirkwood  Oil  &  Gas,  8410,  10746 
KRW  Energy  Systems,  Inc.,  10059 
Lee  Apparel  Co..  Inc..  10746.  21 136 
Levelor  Lorentzen.  Inc..  25918    - 
Lorbrook  Corp..  261 17 
Marie  Fashions.  Inc..  18608 
Marietu  Royalty  Co.,  Inc.,  8410 
Marine  Drilling  Co.,  27078  n 

Martin  Oil  &  Gas  Co.,  19476 
McGraw-Edison  Power  Systems,  12508 
M.l.  Drilling  Fluids  Co.,  6045 
Micro  Energy  International.  Inc.,  26442 
Milpark  Drilling  Fluids,  22825 
Milprint.  Inc.,  8410 

Muskogee  Inspection  Co..  27769  > 

Myers  Drilling  Co..  90% 
Neumin  Production  Co.  et  al.,  9097 
Newcor,  Inc.,  36% 
Newton  Exploration  Co.  et  al..  22378 
Noble  Drilling  Corp.  et  al.,  12508  » 

Nojrcon.  Inc.,  12509 

Northland  Maintenance  Co.,  9096,  14694 
Offshore  Navigation,  Inc.,  90% 
Ohio  LAM  Co.,  Inc.,  25638 
Oilfield  Testers  A  Equipment  Co.  et  al., 

18608 
Parallel  Petroleum  Corp..  6043 
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Parker  Drilling  Co..  126S7 
PcKOck,  WilUams  k.  Co.,  ^614 
Penrod  Drilling  Corp.,  1M08 
Permian  Corp.,  12309 
Petroteun  Equipinent  Supply  Co.,  Inc., 

20633 
Petromar  Corp.,  27078 
Prudentia]  Oil  A  Oai  Co.,  I2S09 
-  P.R.Z.  Jexvelry  Manufacturing  Corp.,  223S3 
Range  Oil  Co  .  Inc.,  0097 
R.E.  Williams  Drilling  Co..  7614  ~ 

Reed  Od  Ca.  6043 

Resources  Investment  Corp.  et  al.,  23918 
Retamco  Operating.  Inc.,  27769 
Sanu  Fe  Dhlling  Co..  12309 
Schlufflberger  Well  Services,  20214 
Schlumberger  Well  Services  et  al.,  20214. 

23639 
Service  Acid.  Inc.,  8411 
Shelby  Dnlling  Co..  10747,  12S]a  18609 
SAP  Manufacturing.  10747 
SteUum  Oilfield  Supply.  Inc.,  9097 
Stream  Energy,  Inc.,  12974 
Summit  Gas  A  Oil,  3697 
Teieco  OUfield  Services.  Inc.,  8411 
Tenneco  Inc.,  22383 
Terra  Resources,  23180 
Texaco,  Inc..  14694 

Texas  Meridian  Productioa  Co.  et  al..  26443 
TOX  Corp.,  26447 
Tooke  Intematiooal,  19476 
Town  A  Country  Shoes.  Inc..  6046 
Trident  Oilfield  Service  A  Construction  Co., 

6043 
Triple  B  Oil  Producers,  Inc..  6043 
United  Technologies  Automotive,  Inc. 

10039 
Victory  Energy  Development  Co.,  17841 
WE.  Myers  Dniling  Co.,  9099 
Westbum  Drilling  Co.,  7614 
Westbume  DriUing,  Inc.,  19476 
Western  Oceanic,  Inc.,  13036 
Western  Oceanic,  Inc..  et  al.,  26447 
Westland  Oil  Developntent  Corp.,  866 
Wilbams  Exploration  Co.,  866 
Wibon  Brothers  Drilling  Co.,  27770 
Wilson  Drilling  Co.,  7298 
Wintershafl  Oil  A  Gas  Corp.,  7613,  20633 
WitcoCorp,  18609 
Wright  Drilling  Co.,  10747 
Wurltech,  Inc.,  et  aL,  18609 
Young  Exploration  Co.,  18609 
Zapau  Offshore  Co.,  22383 
Alien  temporary  employment  labor 
certification  process: 
Agriculture  and  logging:  advene  effect  wage 

rates  and  meal  charges,  9107 
Multisute  custom  combine  owner/operators; 

special  procedures.  14703 
Apprenticeship  2000;  support  activities  and 

program  linkages,  3736 
Employment  services: 
Program  letters- 
State  employment  security  agency; 

employment-related  laws  violations, 
notification,  14703 
Federal-State  unemployment  compensation 
program: 
Extended  benefit  periods- 


Alaska.  9911,  27770 
Federal  Unemployment  Tax  Act- 
Certification  relating  to  credits.  22384 
Unemployment  insurance  program  letters — 
Alien  status  verification  system;  waiver 

determination,  206 
Disaster  unemployment  assistance,  12293, 

26448 
Federal  unemployment  insurance  law 
^terpreution,  10102,  22973 
Unemployment  insurance  program — 
Benefits  quality  control  data  release 

procedures.  10128 
State  employment  security  agencies 
performance  review,  2238 
Grant  and  cooperative  agreement  awards: 
Job  Training  Partnership  Act — 
Cincinnati  Public  Schools,  23303 
International  Center  for  the  Disabled, 
23303 
Mainstream,  Inc.,  et  al.,  22384 
Oranu  and  coopera^v*  agreements; 
availability.  etq.i 
Research,  evaluation,  pilot,  and 

demonsHition  projects  program — 

1988  PY,  14694,  14878 

1989  PY,  19966 
1989-1990  FY,  17838 

Senior  community  service  employment 

program,  9100 
Technical  assistance  and  training  project, 
14886 
Job  Training  Partnership  Act: 
Economic  Dislocatioa  and  Worker 
Adjustment  Ajntance  Act; 
implementation — 
Performance  standards  (1989  FY),  9330 
Program  guidance  and  annual  planning 

schedule;  1989  PY.  16427 
Sute  designations,  17932 
Indian  and  Native  American  employment 
and  training  programs — 
Grantee  performance  standards; 
methodology.  3870 
Migrant  and  seasonal  farmworker 
programs — 
Grantee  performance  standards; 

designation  procedures,  12688 
State  planning  estimates  and  allocation 
formula.  17841 
Performance-based  contracts;  acceptable 
fixed  unit  pnce  requirements,  10459 
State  allotments  and  summer  youth 

programs;  1989  PY  and  CY,  867 
Targeted  jobs  tax  credit  program — 

Lower  hving  standard  income  level,  13373 
Worker  adjustment  programs;  annual 

program  report  and  quarterly  financial 
report,  9332 
Meetings: 
Job  Corps  Advisory  Committee,  22981, 

24970 
Job  Training  Partnership  Act  Advisory 
Committee,  7296,  17844,  24276 
Trade  adju:>tment  assistance  for  workers 
program: 
Financial  policies  and  procedures;  general 

administration  lener.  3153,  11580,  26117 
Trade  Act  of  1974;  amendmenu  (1988), 
operating  instructions;  general 
administration  letter,  502 
Unemployment  compensation: 
Ex-servicememben;  remuneration  schedule. 
13378 
Wagner-Peyser  Act  fimds: 

Basic  labor  exchange  activities;  planning 
estimates  and  allotments;  1989  PY, 
16431 


Employraent  Policy,  National 
Commissioa 

Set  National  Commission  for  Employment 
Policy 

Empioyment  Standards  Administratioa 

See  ttlao  Wage  and  Hour  Division 
RULES 

Contracts  covering  federally  financed  and 
assisted  construction  (nonconstruction 
contracts  subject  to  Contract  Work  Hours 
and  Safety  Standards  Act>.  labor  standards 
provisions,  4234 
Correction,  5303 
Wage  rates  predetermination  procedures,  4234 
Correction,  3303 

NOTICES 

Meetings: 
Child  Labor  Advisory  Committee,  10039, 
10060 

Minimum  wages  for  Federal  and  federally- 
assisted  construction;  general  wage 
determination  decisions.  499.  1433.  3163. 
4098.  3560.  6439,  7298.  8016.  9109,  10197. 
11306,  12293,  13237,  14173,  13036,  16173, 
18340,  19473.  20653.  21682,  22826,  23717. 
24772,  25639.  26440,  27770 

Eacrgy  De|»artinent  ^ 

Set  also  Bonneville  Power  Administration; 
Conservation  and  Renewable  Energy 
Office;  Economic  Regtilatory 
Administration;  Energy  Information 
Administration;  Energy  Research  Office; 
Federal  Energy  Regulatory  Commisaion; 
Hearings  and  Appeals  Office,  Energy 
Department;  Southeastern  Power 
Administration;  Southwestern  Power 
Admiiiistration;  Western  Area  Power 
Administration 

RULES 

Acquisition  regulations: 
Contractor  employee  travel  discounts,  17734, 

26045 
Management  and  operating  contractor 
purchasing 
Purchasing  activities;  correction.  1288 
Miscellaneous  amendments,  27645 
Prompt  payment  policies,  procedures,  and 
contract  clauses,  9807 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Federal  claims  collection;  tax  refimd  offset,  772 
Financial  assistance: 

Technical  corrections.  23958 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 

PROPOSED  RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  1733 
Financial  assistance: 
Discretionary  financial  assistance 

applications;  objective  merit  review 
policy,  10670 
Technical  corrections,  6296 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities.  9966 
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Regulatory  agenda,  16600 

Special  nuclear  material.  Category  I  quantities; 

personnel  security  access  program,  3376 
NOTICES 
Agency  information  collection  activities  under 

OMB  review,  19214 
Atomic  energy  agreements;  subsequent 
arrangemenu.  1759,  5120,  6742,  13221, 
21095,  24940,  25319,  23491,  25732 
Committees;  establishment,  renewal, 
termination,  etc.: 
Laboratory  Evaluation  Committee,  3120 
Conflict  of  interests: 

Post-employment  restriction  waivers,  2200 
Electric^y  export  and  import  authorizations, 
permits,  etc.: 
Imperial  Irrigation  District,  CA,  1 1033 
Environmental  statements;  availability,  etc.: 
Bangor  Hydro-Electric  Co..  22006 
Clean  coal  technology  program,  6001 
Hanford  Site.  WA.  3105,  18325 
Idaho  National  Engineering  Laboratory,  ID; 

special  isotope  separation  project,  4061 
Savannah  River  Plant,  SC,  1 1562 
Superconducting  super  collider,  3651 
Waste  Isolation  Pilot  Plant,  Carlsbad,  NM, 
7251,  16350,  22796,  24940,  26828 
Floodplain  and  wetlands  protection; 

environmental  review  determinations; 
availability,  etc.: 
Argonne  National  Laboratory,  IL,  18326 
City  Water  Light  A  Power,  IL,  10036 
Edwards  Station,  Bartonville,  IL;  clear  coal 

technology  project,  1 1998 
Yucca  Mountain,  NV,  6318 
Grant  and  cooperative  agreement  awards: 
Alabama  Geological  Survey,  1986 
Albert  Engineering,  22931 
Aluminum  Co.  of  America,  Alcoa 

Laboratories,  1759 
American  Iron  and  Steel  Institute,  22931 
American  Nuclear  Society,  839 
Applied  Physics  Technology,  Inc.,  11999 
^     Babcock  A  Wilcox,  1 1 563,  25 1 59 
Broad  Research,  18692 
aimate  Institute  of  Washington,  D.C.,  658 
Colimibia  University,  14277 
Copperlock,  Inc.,  14989 
Dobson,  Lawrence,  19601 
East-West  Center,  Resource  Systems 

Institute,  9249  ^ 

Electric  Power  Research  Institute,  21275 
Electrochemical  TechnoUigy  Corp.,  7086 
FUtte,  James  W.  25159 
Florida  Solar  Energy  Center.  23685 
Hansen  Engine  Corp.,  21461 
Harris.  James  A..  Dr..  6569 
Harvard  University  Energy  and 

Environmental  Pobcy  Center.  7384 
Hochmuth,  Frank  W..  13557 
Howard  University,  22008 
Illinois  State  Geological  Survey,  1986 
Inner  Roof  Solar  Systems,  Inc.,  7253 
InsUtherm  Co.,  19429 
International  Conference  on  Coal  Science, 

20914 
Jackson  State  University.  26829 
Lektrocorp,  Inc.,  6002 
Massachussetts  Institute  of  Technology, 

5120,6569,  11563 
Midwest  Research  Institute,  23250 
Montana  State  University,  13557 
Morgantown  Energy  Technology  Center, 

7233 
National  Academy  of  Sciences,  3103,  27203 
National  Geothermal  Association,  6369 


New  Mexico  Research  and  Development 

Institute,  10696,  12671 
Ohio  Power  Co.,  23314 
Pennsylvania  Electric  Co.,  19429 
Princeton  University,  8795 
Pulse  Sciences,  Inc.,  25160 
Raney,  Richard,  13557 
Rototherm,  Inc.,  12945 
Rougeot  Oil  A  Gas  Corp.,  23230 
Schick.  William  R..  21094 
Stanford  University,  Petroleum  Engineering 

E>epartment,  22008 
S-V  Technology,  Inc..  13358 
Texas,  25160 

Texas  Bureau  of  Economic  Geology,  658 
Thacker,  MUton  B.,  Dr.,  5651 
Transit  Innovations,  11999 
TRD  Corp..  25603 
TubeSonics  International,  Inc.,  1 1999 
Tufte  University.  8235 
Underground  Injection  Practices  Council, 

8795 
Union  Carbide  Corp.,  14131 
United  Nations  Institute  for  Training  and 

Research.  13558 
University  of  District  of  Columbia,  5545 
University  of  Kansas  Center  for  Research. 

Inc..  2200 
University  of  Kentucky  Research 

Foundation,  19602 
University  of  Massachusetts.  13944 
University  of  Missouri-Rolla.  19602 
University  of  North  Dakota.  26082 
University  of  Oklahoma.  18692,  22932 
University  of  Oklahoma.  Oklahoma 

Geological  Survey.  19602 
University  of  Oregon.  21275 
University  of  Pennsylvania,  1 1 564 
University  of  Rochester/Laboratory  for 

Laser  Energetics,  14277 
University  of  Texas  at  Austin,  659 
U.S.  Export  Council  for  Renewable  Energy, 

22797 
Utiih.  9249 

Utah  Transmission  Corp.,  22932 
Vattell  Corp.,  7822 
Washington,  20182 
Welding  Consultants,  Inc.,  6570 
Widmer,  Stanley,  13558 
Wyoming  Environmental  Quality 

Department,  1986 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Clean  coal  technology  program.  15000 
Coal  research  and  technology  development. 

etc..  1983 
Idaho — 
Industrial  drying  concepts  using 

superheated  steam  atmosphere  with 
exhaust  recompression,  8586 
Small  business  competitiveness 

demonstration  program,  19217 
Low-level  radioactive  waste;  surcharge  escrow 
account;  milestone  compliance  procedures, 
3106 
Meetings: 
International  Energy  Agency  Industry 

Advisory  Board,  4890,  15973,  22932 
National  Coal  Council,  19604 
National  Petroleum  Council,  3653,  7584, 

9079,  10037,  12672 
Nuclear  Facility  Safety  Advisory 

Committee,  659,  7086,  10697,  20182, 

25319 
Nuclear  Waste  Technical  Review  Board, 

8378 


1989,  FEDERAL  REGISTER  INDEX 


Western  fossil  energy  resources;  economic 

competitiveness  and  utilization,  24947 
National  Environmental  Policy  Act; 

implementation.  12474 
Natural  gas  exportation  and  importation: 
Atlantic  Richfield  Co..  9080 
B.C.  Gas  Inc..  14286 
Brooklyn  Union  Gas  Co.  et  al..  14132  , 
Brymore  Energy  Inc..  16157.  26829       \ 
Canterra  Natural  Gas,  Inc.,  18585,  268^ 
Cascade  Natural  Gas  Corp.,  14133 
Chevron  Natural  Gas  Siervices,  Inc.,  1 1034, 

21275 
Coastal  Gas  Marketing,  13947 
Consolidated  Edison  Co.  of  New  York,  Inc., 

21276 
Consolidated  Fuel  Co.'.  18692 
Cornerstone  Natural  Gas  Co.,  8796.  18327 
Distrigss  Corp..  18586 
Gas  Masters.  Inc..  10037.  20183 
Grand  Valley  Gas  Co.,  26829 
Great  Lakes  Gas  Transmission  Co.,  16158 
Gulf  Energy  Marketing  Co..  26830 
Hydro  Engineering.  Inc..  20633 
Hydro  Engineering.  Inc..  et  al..  8797 
ICG  Energy  Marketing.  Inc..  8235.  14381 
ICG  UtiUties  (Ontario)  Ltd..  16159 
Indeck  Energy  Services  of  Osw^o,  Inc., 

21277 
Indeck- Yerkes  Energy  Services,  Inc..  20183 
Intalco  Aluminum  Corp.,  9556 
Midland  Cogeneration  Venture  Limited 

Partnership.  14287 
Midwestern  Gas  Transmission  Co.  et  al., 

21280,  27049 
Nicholson  A  Associates,  Inc.,  12946 
Ocean  State  Power  et  al.,  26832 
Tarpon  Gas  Marketing  Ltd.,  12000,  25160 
Tenngasco  Corp.,  20185 
Texas  International  Gas  A  Oil  Co.,  16160, 

26833 
Transamerican  Natural  Gas  Corp.,  1 1263, 

13294,  20185 
Valero  Industrial  Gas,  LP.,  8378 
Vector  Energy  (U.S.A.)  Inc.,  18694 
Washington  Natural  Gas  Co.,  8798,  20186.     ' 

21095 
Western  Energy.  Inc.,  26833 
Wisconsin  Power  A  Light  Co..  20186 
Wisconsin  Public  Service  Corp..  14134, 

14135.  26835 
Nuclear  waste  management: 
Civilian  radioactive  waste  management — 

Middlesex  Municipal  Landfill.  NJ.  19603 
National  Guard  Armory.  Chicago.  IL; 

radiological  condition  certification, 

10038 
Nuclear  waste  repositories;  site 
charactenzation  plans: 
Yucca  Mountain,  NV,  1 1436 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary,  Fossil  Energy,  1 1436 
Powerplant  and  industrial  fuel  use;  new 
electric  powerplant  coal  capability; 
compliance  certifications: 
EF  Oxnard,  Inc.,  14837 
Empire  Energy  Niagara  Limited  Partnership 

-letal.,  11035 
O'Connell  Engineering  A  Financial,  Inc., 

13947 
Power  Qty  Partners.  L.P..  23258 
Power  Rpsources  Inc.,  19434 
Sterling  Power  Partners,  L.P.,  et  al..  19434 
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Preiidcatial  pennil  appUcatioa*; 

Venaont  Electric  Power  Co.,  14287 
Profram  opportunity  notice;  availability,  etc: 

Clean  coal  techno4ofy  program,  9230 
Radiological  cooditioas,  certificatioo: 

"New  Jeney,  3633 
Strategic  Petroleum  Reserve's  Sulphnr  Mines 
/     Crude  Oil  Storage  Facility,  LA; 
j      ttatemenu  of  interest,  27698 

Etergy  lafonBatioa  Administratkw 

NOTICES 

Agency  informatioa  coUectioa  activities  under 
OMB  review.  6003,  6742,  6743,  10697, 
11796,  I2g0l.  14836.  17812.  19431.  23691^  ~ 
24736.  25320,  27206,  27676,  27677 
Fonns;  availaAility,  etc.: 
Electric  power  Mirvey.  14381 
Nonutility  electric  power  producers  survey, 

460 
Steam-electric  plant  operation  and  design 
report,  11007 
Meetings: 
American  Statistical  Aisociatioa  Committee 
on  Energy  Statistics,  8799 
Reporting  and  recordkeeping  requirements, 
6743.  19430 

Eaergy  Research  Office 

PKOPOSED  RULES 

Special  research  grants  program,  23219 
NOTICES 

Committees;  establishment,  renewal, 
terminatioa,  etc.: 
High  Energy  Physics  Advisory  Panel,  3121 
Grants  and  cooperative  agreemeata^ 
availability,  etc.: 
Small  business  innovation  research  program, 

840.  20192 
Special  research  program — 
Atmoapheric  composition  and  climate 

changes;  quantitative  linkages,  23231 
Nuclear  engineering,  3343 
Pre-doctoral  training.  13987 
Tranapoct  mitiative  in  tokamak  fusion 
ptaama  studies,  13987 
Meetings: 
Bask  Energy  Sciences  Advisory  Committee, 

11364,24947 
Energy  Research  Advisory  Board,  24013 
Health  and  Envirotunenial  Research 

Advisory  Committee.  13246 
High  Energy  Phyacs  Advisory  Panel,  1739, 

13988 
Magnetic  Fusion  Advisory  Committee,  7087. 
20633 

EagiBeen  Corpa 

RULES 

Danger  zones  and  restricted  areas: 
Key  West  Harbor.  FL.  7033 
San  Clemente  Island  CA;  6319 
Thames  River,  CT,  7033 
Natural  disaster  procedures;  Army  and  other 
resources,  emergency  employment.  3027 
Navigation  regulations: 
Peart  River  management  authority; 
Vicksburg  district.  MS,  et  al..  6319 
Water  resources  policies  and  authorities; 

Federal  participation  m  shore,  hurricane, 
tidal,  and  lake  flood  protection;  CFR  Part 
removed,  27 1 1 1 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 

Behm  Canal  near  Ketchikan.  AK,  7063 


EaforceiDent: 
Permit  regulations;  Class  I  administrative 
dvtl  penalties,  2060( 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bayou  Lafourche- Lafourche  Jump 

Waterway,  LA,  24012 
Cedar  Island.  Accomack  County,  VA,  22003 
Chattahoochee  River,  OA.  3261 
Chignik.  AK.  24936 
Clark  County.  NV.  13341 
Dade  County.  FL.  22333 
Delaware  River,  PA,  19214 
Fobom  Dam  and  Reaervoir,  CA,  3261 
Guadalupe  River,  CA,  13339 
Gulf  Intracoastal  Waterway,  LA  and  TX. 

3262 
Hamilton  Air  Force  Baae.  Novato.  CA,  3344 
Hansen  Dam  Flood  Control  Basin.  CA, 

13336 
Lackawanna  River,  PA,  27046 
Lake  Ontario,  Niagara  County,  NY,  2389> 
Los  Angeles  County,  CA.  6366 
Manatee  County,  FI„  22929 
Napa  River  Flood  Control  Project,  CA. 

11996 
Norfolk  Harbor.  VA,  13964 
OUare  Water  Reclamation  Plant,  IL,  22613/ 
Patoka  Lake.  IN.  19213 
Pnido  Dam.  SanU  Ana  River.  CA,  27670 
Rio  Guanajibo  Basin.  PR.  4889 
San  Joaquin  Delta.  CA,  21648 
•  Snake  and  Groa  Ventre  Rivers,  Jackaon 

Hole.  WY,  23131 
Snake  and  Groa  Ventre  Rivers,  WY.  3263 
Snake  River.  WA.  33 
Teton  County.  WY.  1203 
Tonawanda  Creek.  NY.  23894 
Valley  Creek.  Birmingham,  AL,  6316 
Yazoo  Headwater  Project,  MS,  20913 
Grants  and  cooperative  agreements; 
availability,  etc: 
Construction  productivity  advancement 

research  program.  3647 
Technical  assistance  demonstration  program, 

22929 
Meetings: 
Environmental  Advisory  Board,  1 1996, 

21094,  24231.  24935 
Inland  Waterways  Users  Board,  4889,  20632 
Norfork  Dam  unit.  AR;  tentative  sponsor 
selection  and  request  for  additional 
proposals.  10177 
Permit  regulations;  categorical  esclusiona, 
27420 

r 

EnTiromiiental  Protection  Agency 

RULES 

Acquisition  regulations: 

Prompt  payment,  9213 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Light-duty  vehicles  and  trucks  and  heavy- 
duty  engines.  2118 
Methanol-fiieled  motor  vehicles  and  engines; 
emission  standards,  14426 
Air  pollution;  standards  of  performance  for 
new  stationary  sources: 
Coal  preparation  plants.  13384 
Industrial  surface  coating,  plastic  parts  for 
business  machines;  VC)C  emissions, 
23438 
Portland  cement  plants;  reporting  and 

recordkeeping  requirements,  27166 
Sewage  treatment  plants;  technical 
amendment.  27015 


Teat  methods;  addition  of  methods  1  A.  2C 

and  2D,  12621 
Tot  methods  and  proceduiea;  clarification, 
6660 
Correction.  21344 
Air  programs: 
Ambient  air  quality  standards — 
Texas;  ozone  monitoring  season 
modification.  15182 
Particulate  matter  (PMIO)  standards; 

grouping  revision  for  three  areas,  12620 
Stratoapberic  ozone  protection — 
Chlorofluorocarbons  and  halons; 

production  and  consumption,  6376. 
13302 
Technical  ametMlinents,  25258 
Air  programs;  approval  and  promulgation; 
State  plans  for  drsignatrd  facilities  and 
pollutants: 
Connecticut  et  al.,  9045 
Maine.  22895 
Oklahoma.  24903 
Air  programs;  fiiel  and  fiid  additives: 
Gasoline  and  alcohol  blends  volatility.  1 1868 
Correction,  27016 
(Pirn  programs;  State  authority  delegations: 
Alabama,  5078 
Arizona.  18495 
Colorado.  10985.  27097 
Connecticut  et  al..  12910 
Delaware.  3593 
12627 

23978 
Iowa.  26041 
Nevada.  18498.  22888 
Wyoming.  3901 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alaska,  8537,  22754  , 

Arkaaaas,  7764.  18494 
Arkansas  etal..  14221  ' 

California,  5236,  5448,  14224,  14648,  15180, 
26373 
'    Colorado,  9780,  13182,  20389,  22892 
Colorado  et  al.,  24334 
Connecticut,  9781,  12193,  14226.  22890; 

23650 
Florida,  6125,  23434 
Georgia,  25451 
lUinois.  7765 
Indiana.  2112 
Kansas,  15934 
Kentucky.  7929.  7930,  10214.  10982,  15932, 

18103,  19169,  23477 
Louisiana,  9783,  9796.  12195.  25449,  27002 
Maine.  8189.  11524 
Maryland,  1691,  22893 
Maaaachuaetts,  9212.  10147.  19173 
Michi^n.  9432 
Mississippi,  7770,  25455 
Missouri,  10322,  13184,  15933 
Montana,  3779 
Nebraska.  7034,  21059 
New  Jersey,  25572 
New  Mexico,  20577,  23475 
New  York,  9434,  26030 
North  Carolina.  1931,  9433,  9992,  9993, 

10983,  13185 
North  Dakota,  20574 
Ohio,  612,  1692,  1934,  5449.  6287.  7543, 

10323,  12620.  13383.  13685.  23479.  23980 
Oregon.  8538 

Pennsylvania.  3029.  13682.  19172 
Rhode  Island.  10145.  23630 
South  Carolina.  14630.  15181.  25582 
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South  Dakota.  20843 

Tennessee.  3031.  4020.  25432,  23436,  27164 
Texas.  6286,  7767.  19372,  23582 
Utah.  1694.  9796 
Wisconsin.  13522 
Wyoming,  6912,  11186 
Air  quality  implementation  plans: 

Preparation,  adoption,  and  submittal— 
Class  I  area  protection,  definition  of 
significant;  innovative  control 
technology  waiver,  etc.,  27286 
New  and  modified  sources  construction; 
emissKMi  controls  and  limitations  at 
source;  Federal  enforceability,  27274 
Air  quality  planning  purpoaes;  designation  of 
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Alaaka  et  al..  27342 
Arizona.  21904  > 

Iowa.  3237 
Kansas,  14938 

Kentiicky,  8322.  22034.  26466 
Louisiana,  13185 
Maine,  21904 
Michigan,  15183 
Nebraska.  21059 
New  Mexico,  21904 
Ohio,  11526,  18498,  21216,  27004 
Wisconsin,  26374,  26375 
Consolidated  practice  rules  for  administrative 
SMeaament  of  civil  penalties  and  permit 
revocation  or  suspension: 
Penalty  collection  procedures,  24112 
Drinkjpg^ater: 
Mii^onal  primary  drinking  water 
regulations — 
Giardia  lamblia,  viruses,  and  legionella, 
maximum  contaminant  levels,  and 
turbidity  and  heterotrophic  bacteria. 
27486 
Total  colifonns.  27544 
Drug-free  workplace  requirements;  grants. 
4947 
Correction.  6363 
Grants.  State  and  local  assistance: 

Superfund  response  actions;  cooperative 
agreements  and  Superfund  state 
contracts,  4132 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  5081.  11706,  15935.  15938. 
18503,  18505,  19888,  20580,  21941, 
27114,27167 
Land  disposal  restrictions — 
First  third  wastes.  18836,  25416 
First  third  wastes;  administrative  stay, 

4021 
Second  third  wastes,  26594 
Third  third  wastes,  8264 
Permit  program — 

Incinerator  permit  requirements.  4286 

Treatment,  storage,  and  disposal  facilities — 

Owners  and  operators  of  miscellaneous 

units;  standards,  615 
Owners  and  operators  of  miscellaneous 
•  units;  standards;  correction,  26198 

Post-closure  [>ermitting  procedures,  9596 
Hazardous  waste  program  authorizations: 
Alabama,  6396 
Colorado,  20847 
District  of  Columbia,  14079 
Florida,  27644 
Guam,  21953 

Kentucky,  1940,  10986,  13294,  20849 
Michigan,  7420 

Minnesota,  16361,  20851,  27169 
Missouri,  8190 
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New  York.  19184 
North  Carolina.  6290,  15940,  22439 
Ohio,  27170 
Utah,  7417 

Wiaoonsin.  7422,  17706,  22278 
Pesticide  programs: 
Advertising.  1122 
Antimicrobial  pesticide  products;  HTV 

(AIDS  vims)  labeling  policy 

clarification,  6288 
Pesticide  registration  activities;  fees,  1 1922 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
taw  agricultural  commodities: 
l-{{2-(2,4-DichloropbenylH-propyl-l,3- 

dioxolan-2-yl)  methyl)- lH-1.2,4-triazole, 

etc.,  26043 
Aluminum  tris  (O-ethylphosphonate),  17949 
Avermectin  Bl,  etc.,  23209 
Bensulfuron  methyl  ester,  17949 
Carbon  disulfide,  carbon  tetrachloride,  etc., 

6129 
Carbon  tetrachloride,  6126 
Chlorimuron  ethyl,  27349 
aofcntezine,  11704,  15756 
3,5-I>imethyl-4-(methylthio)phenyl 

methylcaibamate,  11705 
Daminozide,  6392 
Definitions  update;  technical  amendments, 

27348 
Dimethyl  tetrachloroterephthalate,  5079 
Ethyl  3-methyl-4-<methylthio)  phenyl(l- 

methylethyl)  phosphoramidate,  13687 
Fenoxaprop-ethyl,  22438      V.^ 
Fluazifop-butyL  8540,  27348 
Fluorine  compounds  cryolite  and  synthetic 

cryolite  (sodium  aluminum  fluoride). 

6915 
Glyphosate.  6916.  12911,  13688,  21427 
Hexythiazox.  17947 
Imazethapyr.  etc..  10542 
Iprodione.  26042 

Isomate-M  (pheromone  dispensers).  22896 
Metalaxyl.  12444.  15874 
Methyl-3-i[[I(4-methoxy-6-methyl-l,3,S- 

triazin-2-yl).  etc..  21220 
Metolachlor.  6917 
Myclobutanil.  6130 
Pendimethalin,  13688 
Pesticide  names  update;  technical 

amendments,  27643 
Petition  processing  fees  increase.  10962 
Poly-D-glucosamine  (chitosan).  11948 
Prometryn,  6918 
Sodium  chlorate,  9799 
Sulfiting  agents  on  grapes,  382,  4941 
Sulfur  diokide.  20125 
Technical  amendments,  20124 
Tefluthrin.  5080 
Triflumizole,  etc.,  23211 
Vinclozolin,  6128 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 

procedures,  8912 
Sewage  sludge: 
State  sewage  sludge  management  program. 
18716 
Solid  wastes: 
Building  insulation  products  containing 

recovered  materials;  Federal 

procurement  guidelines.  7328 
Underground  storage  tanks  containing 

petroleum;  financial  responsibility 

requirements.  5451 
Superfund  program: 
Citizra  awards;  criminal  violations 

information,  26142 
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Hazardous  chemical  reporting;  emergency 
planning  and  community  rigfat-to-kaow 
programs — 
Inventory  forms.  10325 
Hazardous  substances — 
Administrative  penalty  procedurea,  21174 
Reportable  quantity  adjustments  and 
delisting,  22524 
Hazardous  substances;  reportable  quantity 
adjustments — 
Radionuclides.  22343 
Hazardous  waste  operations  and  emergency 
response;  worker  protection  standards, 
26654 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update.  2124.  6521, 
7424,  7548,  7549,  10312,  11203.  11949. 
132%,  23212 
Policy  statement,  10320 
Small  cost  recovery  claims;  aibitratioa 

procedures,  23174 
Toxic  chemical  release  reporting;  community 
right-to-know — 
Cyclohexane.  10668 
Melamine;  deletion  from  list,  12912 
Sodium  sulfate  (solution),  23830 
Toxic  substances: 

Asbestos-containing  materiab  in  schools, 

15623 
Chemical  information  and  preliminary 

assessment;  list  additions,  4109 
Comprehensive  assessment  informatioa  rule, 
6918 
Correction,  5197 
List  additions,  25398 
Temporary  administrative  relief,  14324 
Health  and  »fety  data  reporting— 
List  additioife,  8484.  1 1478 
Period  termiWions;  correction,  617 
Polymers  manufkrtured  using  free-radical 
initiators;  reporting  requirements 
clarification,  27174 
Premanufacture  notices,  exemption 
applications,  etc.;  processing  fees; 
address  change,  21429 
Significant  new  uses— 
Benzenamine,  4-chloro-2-methyl-,  etc.. 

12445.  17707 
Pentabromoethylbenzene,  18283 
Technical  amendments,  22594 
Test  guidelines;  technical  amendments,  21063 
Test  rules  and  consent  orders;  modificatioa^ 

annual  notice,  27352 
Testing  consent  orders — 
Alkyl  phthaUtes,  618,  3183,  4109 
Diisodecyl  phenyl  phosphite,  8112 
Octamethylcyclotetrasiloxane,  818,  3183 
Triethylene  glycol  monomethyl  ether, 

13472 
Triethylene  glycol  monomethyl, 

monoethyl,  and  monobutyl  ethers. 
13470 
Testing  requirements — 
Fluoroalkenes,  25713 
Toxic  Substances  Control  Act;  Section  6 
rulemaking  procedures,  21622 
Waste  management,  solid: 

Hazardous  waste  generators;  standards,  7036 
Medical  waste;  tracking  and  management 
standards,  12326,  24310 
Water  pollution  control: 
Citizen  suits  under  Safe  Drinking  Water  Act; 
prior  notice  requirements,  20770 
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ladiaa  tribe*;  water  quality  pianning  and 

manafpinmt  I43S4 
HatiiMiil  poUutant  diacharge  elimiiiatioa 


t  Kgnlattooa;  amendments  and 
oofractxMtt,  246 
Swfaoe  water  toiics  control  program. 
23S68 
Natioaal  primary  and  secondary  drinking 

water  regulations — 
-  -.Rnoride  and  lead;  public  notification, 

13183 
Ocean  dnnpittg:  nte  designations — 
Oulf  of  Mexico  offshore  Pensacola,  FL, 

lll«9.  13390 
Nome.  AJC  234«1 

Soothwast  Pass-Mississippi  River.  LA. 
13186 

treatment  regulation;  percent 
removal  requirements  during  dry 
weather  periods  for  treatment  works 
served  by  combined  sewers.  4224 
State  underground  injection  control 
program — 
Miasis^ppt,  8734 
Underground  injection  control  program — 
CFR  correction.  21427 
ladim  bads;  correction.  10616 
Water  poOotion:  effluent  guidelines  for  point 
source  categories: 
Noaferrous  metals  romung  snd  metal 
powders,  11346 
Correction.  13606 
Ore  mining  sad  dreaaag:  gold  placer  mining 

operations.  23 
Organic  chemicals,  plastics,  and  synthetic 
fibers.  27331  » 

PKOrOSED  RULES 

Acquisition  regulations: 
Offerora;  general  financial  and  organisational 
information^and  purchasing  system 
information;  submission  requirements, 
7072 
Air  pollutants,  hazardous;  national  emission 
standards: 
Asbestos  disposal,  including  asbestos- 
containing  materials  from  schools,  912 
Correction.  4941 
Radionuclides,  9612 
Test  methods;  methods  108B  ani  108C 
addteion.3791 
Air  poOutiDB  control;  new  motor  vehicles  snd 


I  control  system  performance 

warranty  short  tests;  alternative  test 

procedures.  8338 
Heavy-duty  engines;  nitiogen  oxides  snd 

particulate  emissioa  credits;  banking  snd 

trading.  22632 
Air  poOution;  standards  of  performance  for 
new  ttationary  sources: 
Dry  molecular  weight  and  emission  rate 

correction  factor  or  excess  air,  gas 

analysis,  8564 
Industrial-coaunercial-institutional  steam 

generating  units,  1606,  1610 
Nitrogen  oxide  emissions  determination;  ion 

chromatographic  method,  16373 
Petroleum  refberies;  sulfur  dioxide  or 

hydrogen  sulfide  monitoring,  etc..  8370, 

18308 
Robber  tire  manufacturing  industry; 

revistons,  6830 
Small  industrial-commercial-institntional 

steam  generating  units,  24792 


Volatile  organic  coaipoaads  (VOQ 


Poiypsopylene.  polyethylene,  polystyrene. 
aad-foly<ethylene  terephthalate) 
■Haafacturing  industry,  890.  3302 
PraoMi  equipment  (valves,  flanges  and 
connections,  etc.>,  test  methods,  22920 
Air  programs: 
Stratospheric  ozone  protection — 
Methyl  chloroform  and  carbon 
tetrachloride,  13228,  23493 
Air  quality  implementation  plans: 
Preparation,  adoption,  snd  submittal — 
Particulate  matter;  emission  limits,  24213 
State  implementation  plan  completeness 
review,  2138 
Air  quaUty  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  26211 
Colorado,  27036 
Connecticut,  11016 
DeUware,  14969 
Florida,  7068 
Georgia,  6936,  7964 
Illinois,  3083,  3623,  10363,  12632,  16372, 

22919 
Indiana.  10381.  12927.  13227.  17769 
Kansas,  11413 
Kentncky.  10367.  20863 
Louisiana.  44. 1083.  8218.  23672 
Maryland,  22433 

Massachusetts,  4838,  3247,  3249,  643a  7794, 
Michigan.  8334,  20133.  23493 
Minnesota.  8762.  23228 
Mississippi,  7069,  8764 
Mksouri,  20613 
New  Jersey,  I26S4 
New  York,  12656,  18351 
North  Carolina.  15936 
Ohio,  41,  3493,  4301,  3093.  7207,  10380, 

11730,  12659,  12929,  13389.  22915 
Oklahoma.  20865 
Rhode  Island.  11018 
South  Carolina.  1953.  25592 
Tennessee,  12926.  24913 
Texas.  6302.  20130,  23998 
Washington.  634.  1934 
Wisconsin,  4301.  6307,  7572.  13389,  17965. 
18911 
Air  quality  planning  purpoaes;  designation  of 


Q 


New  York.  18551 
Ohio.  6733 
Hazardous  waste: 
Identification  and  listing- 
Exclusions.  1189.  4381.  4840.  I4I0I,  14971. 

13316.  23018.  23302 
Wood  preserving  operations  and  surface 
protection  processes;  correction.  7214 
Land  disposal  restrictions;  second  third 

wsstes.  1036 
Solid  waste  evaluation,  physical/chemical 
methods;  test  methods,  3212,  10388 
Hazardous  waste  program  authorizations: 
Ohio,  12931 
Texas.  3300 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
Pesticide  programs: 
Good  laboratory  practices  standards  ^^ 

(FIFRA);  notification  to  Agriculture 
Secretary.  18912,  22034 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
Acrylonitrile-butadiene  copolymer,  etc..  5502 


Aluminum  tris(0-ethylphosphon8te).  7796 
"■Deinked  paper  fiber,  21236 
Diaiethyl  tetrachloroterephthatate,  4109 
Diniconazole.  26057 
Ethyl  3-methyf4-(methylthio)phenyl  (1- 
roethylethyl)  phoaphoramidate.  6937 
Fluazifop-butyl.  4941 
Olyphosate.  6151 
Iprodione,  17966 
Propionic  acid,  26036 
Sulfur  dioxide.  384,  7966 
Thiophanate-methyl.  4109 
Regulatory  agenda,  17258 
Sewage  sludge;  disposal  standards.  5746 

Hearings  and  workshops.  14737 
Superfiind  program: 
Citizens  suits;  prior  notice,  3918 
Emergency  and  hazardous  chemical 

inventory  forms  and  community  right- 
to-know  reporting  requirements;  Indian 
lands,  12992 
Hazardous  substances — 
Extremely  hazardous  substance 
desifpiations,  3388 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list;  petitioa  denial, 

13898 
National  priorities  list  update.  4302.  12247. 

12639,  19326,  22433 
Revisions,  6153 
Toxic  chemical  reteaac  reporting;  community 
right-to-know,  16138 
Aluminum  oxide,  16376 
Copper  phthalocysnine  pigments,  20866 
Sodium  sulfate  (solution),  7217 
Toxic  substances:  ^ 

Asbestos  disposal,  including  asbestos- 
containing  materials  from  schools,  912 
Correction,  4941 
Significant  new  uses — 

1,3-Benzenediamine,  4-(l.l-dimethylethyI> 
ar-methyl,  23228 
Testing  requirements — 
Chemicals;  small  quantities  manufacturers, 

21237 
1,6-Hexamethylene  diiaocyanate,  21240, 

23739 
Cyclohexane,  24360 
Diethytene  glycol  butyl  ether  and 

diethylene  glycol  butyl  ether  acetate, 
13202 
Diethylenetriamine  (DETA),  27189 
Mouse  visible  specific  locus  test; 
correction.  2258,  4941 
Water  pollution  control: 
General  pretreatment  regtilationv^ 
Domestic  sewage  study  implementation. 
832 
National  pollutant  discharge  elimination 
system — 
Domestic  sewage  study  implementation. 

832 
Surface  water  toxics  control  program. 
1300 
National  primary  and  secondary  drinking 
water  regulations — 
Synthetic  organic  and  inorganic  chemicals; 
monitoring  for  unregulated 


FEDERAL  REGISTER  INDEX,  Ji 


1M9 


E9*A 


contaminant*'  22062 
National  primary  drinking  water 
regulations — 
Turbidity,  giardia  lamblia,  viruses, 

legionella,  and  heterotrophic  bacteria; 
maximum  contaminant  levels;  total 
coliforms,  13228 
Ocean  dumping;  site  designations — 
Gulf  of  Mexico;  Freeport  Harbor,  TX, 

10386 
Gulf  of  Mexico;  Mississippi  River  Gulf 

Outlet  Canal,  7211 
Gulf  of  Mexico;  Southwest  Pass  Channel, 

LA,  44 
Tutuila  Island,  American  Samoa,  7207 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Nonferrous  metals  manufacturing,  1 84 1 2 

Correction,  22838 
Oil  and  gas  extraction;  offshore  subcategory; 
correction,  634 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  661,  831.  3328,  4902,  3673, 
7469.  8813,  9885,  10712,  11273,  12008, 
12310,  13427,  14290,  15003.  13802.  18150. 
18934.  20193,  22809,  24743,  24746,  25901 
Air  pollution  control: 
Toxic  pollute  assessment — 
Sodium  hydroxide,  1440,  26083 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
tZalifomia  pollution  control  standards — 

Preemption  waiver,  6447,  13427 
Federal  certification  test  results;  1989  model 
year;  availability,  1I27S 
Air  programs: 
Ambient  air  monitoring  reference  and 
equivalent  methods — 
Lead  concentration  determination  by 
energy  dispersive  x-ray  fluorescence 
spectrometry,  20193 
Oregon  DEQ  Medium  Volume  PMIO 

Sampler,  12273 
Ozone  staff  paper  and  air  quality  criteria 

documents;  draft  availability,  7877 
PM 10  dichotomous  samplers,  etc.,  6447 
Tecan  ENVIA,  Inc.,  Model  AF  21M  UV 
Fluorescence  Sulfur  Dioxide 
Analyzer,  22359 
Diesel  engine  in  rail,  marine,  construction, 
farm,  and  other  mobile  ofT-highway 
equipment;  emission  control  feasibility 
and  cost-effectiveness;  draft,  7092 
Air  quality  criteria: 

L«td  and  lead  compounds;  potential 
carcinogenicity  evaluation;  draft 
availability.  12679 
Ozone  control  strategies  and  volatile  organic 
compound  reactivity;  poUcy,  1987 
Air  quality  implementation  plans: 

State  implementation  plan  processing  reform, 
2214 
Air  quality;  prevention  of  significant 
deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  II,  24948 
Region  IV,  3530 
Region  VI,  7092,  12273 
Region  IX,  852,  1989,  20638 
Chesapeake  Bay  program: 

1987  agreement;  proposals  for  review,  18020 
Committees;  establishment,  renewal, 
termination,  etc.: 
Chesapeake  Bay  Executive  Council,  7470 
FIFRA  Scientific  Advisory  Panel,  22013 
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National  Air  Pollution  Control  Techniques 

Advisory  Committee,  5132 
Volatile  organic  chemical  equipment  leaks, 
advisory  committee  to  negotiate  new 
approach  for  control,  17944 
Electronic  reporting  of  data,  uniform 

standards;  workgroup  formation,  15251 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  62,  477,  1443,  3132, 
4069,  5547,  6448,  7274,  7983,  9082, 
10420,  11274,  12479,  13232,  14148, 
15006,  16161.  18331,  1%I2,  20638, 
21663,  22810,  23692,  24747,  25619, 
26415 
Weekly  receipts,  478,  1444,  2226,  4070, 
3548,  6448,  7274,  7984,  9083.  10186, 
11274,  12274,  13235,  14148,  15007, 
16162,  18331,  19435,  20638,  21662, 
22811.  23692,  24748,  25618,  26415, 
27700 
Filing  system  guidance,  9592 
Ocean  disposal  sites — 
Galveston,  TX,  15007 
Humboldt  Bay,  CA.  25618 
Pascagoula,  MS,  6748 
San  Francisco,  CA,  13232 
Prince  William  Sound,  AK;  shoreline 

experimental  field  study,  26083 
San  Diego  wastewater  treatment  facilities, 

CA,  9083 
Two  Forks  Dam  and  Reservoir,  CO; 

construction  by  Engineers  Corps,  21470 
Wastewater  management  facilities — 
San  Diego,  CA,  13233 
Grants,  State  and  local  assistance: 
Financial  assistance  programs — 

Pollution/prevention  incentives  for  States 

program,  21281 
Superfund  sites;  hazardous  organic  wastes, 
biodegradation  methods.  4334 
Grantee  performance  evaluation  reports — 
Alabama,  24257 
Florida,  24257 
Iowa,  15802 
Kansas,  15802 
Missouri,  15802 
Nebraska,  15802 
Municipal  wastewater  treatment  works 
construction  programs — 
Allotments,  3843,  6804,  13234 
Waivers,  15991,  16403 
Hazardous  waste: 

,  Confidential  business  information;  access  by 
Justice  Department,  3681 
Confidential  business  information  and  data 

transfer  to  contractors,  14390 
Hazardous  wastes  management  from 
educational  institutions;  report  to 
Congress  availability,  26083 
Land  disposal  restrictions;  effective  date 
extension  on  case-by -case  basis,  3132 
Solid  waste  management  dilemma;  action 

agenda;  report  availabihty,  7592 
Waste  minimization  program;  guidance  to 
hazardous  waste  generators,  25056 
Health  risk  assessment;  guidelines,  etc.: 
Carcinogens.  16403 
Exposure-related  measurements,  4942 
Suspect  developmental  toxicants,  9386 
Meetings: 
Asbestos-containing  materials  in  public  and 

commercial  buildings,  13632 
Asbestos-containing  materials  in  schools, 

6749 
Biotechnology  Science  Advisory  Committee. 
269,  20639,  21663,  26837 

i 
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Carbon  monoxide;  external  review  draft  of 

air  quality  criteria;  workshop.  1 3739 
Carcinogen  risk  assessment  guidelines,  23619 
Emergency  plannim  and  community  right- 
to-know;  peak  rapie  type  data 
collection,  25335 
HFRA  Scientific  Advisory  Panel.  3681, 

15254 
Gasoline  volatility  regulations;  enforcement, 

12952 
Human  and  animal  developmental 
neurotoxicity,  qualitative  and 
quantitative  comparability;  workshop, 
10583 
National  Air  Pollution  Control  Techniques 

Advisory  Committee,  1 8332 
National  Drinking  Water  Advisory  Council, 

14677 
Nitrogen  oxides;  external  review  draft  of  air 

quaUty  criteria;  workshop,  1 3739 
Science  Advisory  Board,  852,  853,  4333, 
5348,  6749,  7594,  7878,  11275,  11276, 
12009,  12679,  12952,  13235,  13559, 
14677,  18150,  18934,  19232,  20639, 
20915,  21123,  22360,  22942,  25901,  26838 
Sute-FIFRA  Issues  Research  and 

Evaluation  Group,  593,  7984,  19950. 
27208 
Organization,  functions,  and  authority 
delegations: 
Air  docket  relocation,  8392 
Public  Information  Reference  Unit; 

temporary  shutdown.  18935 
RCRA  Docket  Information  Center, 
relocation,  3136 
Pesticide,  food,  and  feed  additive  petitions: 
American  Cyanamid  Co.,  9886 
BASF  Corp  et  al.,  27422 
Benomyi.  etc.,  27700 
Ciba-Geigy  Corp.,  10715,  15802,  22630 
E.I.  du  Pont  de  Nemours  A  Co.,  Inc.,  et  al., 

7596 
Mobay  Corp.,  8594 
Mobay  Corp.  et  al.,  12009 
Mycogen  Corp.  et  al.,  8393,  12051 
Nor-Am  Chemical  Co.,  6958 
Sandoz  Crop  Protection  Corp.,  6170 
Pesticide  programs: 
Abbott  Laboratories;  genetically  altered 
microbial  pesticide;  field  test,  22618 
Biotechnology  products;  regulatory 

approach,  7027 
Boyce  Thompson  Institute  for  Plant 
Research;  genetically  engineered 
microbial  pesticide  to  use  on  cabbage? 

field  test.  7594,  1 8 1 5 1  > 

Ciba-Geigy  Corp.;  genetically  altered 

microbial  pesticide  to  use  on  cabbage; 
field  test,  15804 
Confidential  business  information;  access  by 
Congress  and  General  Accounting 
Office,  25752 
Confidential  business  information  and  dau 
transfer  to  contractors,  18935,  20193. 
201%,  20639.  26088 
Dinoseb;  indemnification  claims  submission 
procedures  and  disposal  requests,  7372, 
10783 
Eastman  Kodak  Co.;  genetically  altered 
microbial  pesticide;  field  test,  15255 
Evans  Biocontrol;  non-indigenous 

microorganism  to  use  on  red  imported 
fire  anU;  field  test,  15804 
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FMeral  laMctictde,  Fwginde,  and 

Kodeticide  Act  Anendmentt  of  I9U; 
infill  ■■■mil  III   11076 
Ikpticlilor  for  aeed  treatment;  exittinc 

stocks  determinatioa  modilicatioo,  20194 
Microbttl  pesticides,  genetically  modified; 

regulatory  approach,  7026 
Montana  State  University;  genetically  altered 
microbial  pesticide  to  use  on  turf  grass; 
fidd  test.  26084 
Pesticide  awessment  guidelines— 

Dwa  reporting  addenda.  3136,  9W6 
Registration  standards — 
Availability,  etc..  20197 
Chemical  substances  bst,  7740,  10783, 

22706,23806 
Evaluation  procedures;  availability,  1S804, 
22483,  23739 
Special  review — 
Chlordiineform.  6242  W 

Lmuron.  4072,  6987  \ 

Tobercttlocidal  efTectiveneas  data  call-in  to 
registrants  of  antimicrobiaJ  pesticides; 
rtsiKiimi  availability.  7594 
Pesticide  registration,  cancellation,  etc.: 
Binab  USA.  Inc..  12952 
Ca|)tan.8116.  12310 
Chapman  Chemical  Co.,  8814 
Cypermethrin.  12010 
Daminozide.  22558,  26466 
Dinocap,  5908 
Eoofen.  Inc..  18151 
E.I.  dn  Pont  de  Nemours  *  Co..  Inc..  2533S. 

26085 
Banco  Products  Co..  13741.  15874 
Granular  carbofitran,  3744.  6987 
Griffin  Corp..  25334  ^ 

ICI  Americas.  Inc..  9887  ' 

Rbone-Poulenc  AG  Co..  24949 
Uniroyal  Chemical  Co.,  26248 
Pesticides;  emergency  exemptions,  etc.: 
Avennectm  Bl.  15874.  6957.  8595.  10713, 

10714.  10783 
Cyromazine.  etc.,  10716 
2-{in(4'^Diinethoxy-2-pyrimidinyl)amiiio 

carbonylaminosulfonyl-N.  etc.,  183 
Fenpropathrin  (DanitoIX  23264 
Glyphoaate,  etc..  26085 
'     Hydrogen  cyanamidc,  etc.,  3183 
Mancozeb.  5674 
Oxyfluorfen.  8594.  10716 
Pursuit.  4902,  5674,  8053 
Zinc  phosphide,  etc..  22484 
Pesticides;  experimental  use  permits,  etc: 
Abbott  Laboratories  et  al..  7596 
Crop  Genetics  International  (CGI),  4071, 

13740 
Dow  Chemical  Co.  et  al..  8596 
Pestkades,  food,  and  food  additive  petitions: 

Biooontroi  Ltd.  et  al..  21663 
Pe*icidcs.  receipts  of  Slate  registrations,  3197, 

10717,  25336 
Pesticides;  temporary  tolerance^ 
Carbon  disulfide,  26088 
Dow  Chemical  Co.,  15874 
E.I.  du  Pont  de  Nemours  ft  Co.,  Inc.,  8396 
Rohm  *  Haas  Co.,  15803 
Triasolfuron,  18020 
Pollution  prevention;  policy  statement,  3845 
Regnialory  nfyitiatioiw:  proposed  rules 

development.  2226 
Small  bnainiess  competitiveness  demonstration 
program;  targoed  mdustry  categories 
expansion.  26416 
Solid  wastes: 
Municipal  solid  waste  in  U.S.;  lead  and 
cadaiMm  products  characterization. 
I97O-200O,  report  availability.  23166 
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Supeifbnd  program: 
Municipal  settlement  policy.  661 
Tcxic  chemical  release  reporting;  community 
right-to-know — 
Ethylene  and  propylene.  4072 
Local  Emergency  Plannng  Committees; 
data  base  access;  fee  waiver,  24415 
Toxic  release  inventory  reporting  package; 
community  right-to-know;  guidance 
materials,  brochures,  and  electronic  files 
availability,  etc.,  9888 
Superfiind;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Bums  Hill  Road  Superfund  Site.  NH,yl4678, 

22811 
CD.  Buff  Site,  SC  10420 
Dow  Chemical  Co..  7470 
Linecrest  Way  Site.  GA,  8393 
Middleaboro  Refaabiliution  Center,^ 
Technical  Ordaaaoe,  Inc.,  19433 
Wheeling  Disposal  Site.  MO.  27208 
Zenith  Chemical  Co.  Site.  GA.  4335, 
Toxic  and  hazardous  substances  control: 
Asbestos;  submit  information  to  EPA 

requirements,  15622 
Asbestos-containing  materials  in  non-school 
public  and  commercial  buildings — 
Petition  denied.  13632 
Asbestos-containing  materials  in  schools — 
EPA-approved  courses  and  tests,  and 
accredited  laboratories,  8438,  12310, 
23392 
Chemical  testing — 
DaU  receipt.  1229.  1989,  5275.  7093.  8816. 
1 1273.  12953.  14861,  21282,  25167 
Confidential  business  information  and  data 
transfer  to  contractors,  7598,  9084, 
23263,26089 
Interagency  Testing  Committee — 

Report,  6060 
Polychlorinated  bipbenyb  (PCBs);  disposal 

approval,  1230 
Premanufacture  exemption  applications. 

6958.  12953,  19236,  24237 
Premanufacture  exemption  approvals,  7094, 

11565.  18152,23693,  27424 
Premanufacture  notices;  monthly  status 

reports,  888,  7020,  9170,  lllia  21900 
Premanufacture  notices  receipts.  733.  1231, 
1990,  4942,  6329-6332.  6938-6963.  7878, 
8816,  8817,  10783,  12954,  13428,  14862, 
15552,  19232,  21124,  22618,  22650, 
22942,  22944.  23739,  24417.  26466 
Premanufacture  notices  review  period 

extensions,  7598 
Premanufacture  notices  review  period 

terminations,  11363 
Testing  consent  agreement  development — 
imidazolium  and  etboxylated  quaternary 
^~^  ammonium  compounds  and 
iKmylphenol,  6170 
UiKlerground  storage  tank  training  programs; 

informatioa  request,  12934 
Underground  storage  tanks;  reporting  under 

Title  III.  14180 
Water  pollution  control: 
Clean  Water  Act— 
Class  I  and  II  administrative  peiulty 
Its.  7094.  16162 


Individual  control  strategies  (ICSs);  lisU  of 
waters;  approvab  and  disapprovals. 
24030 
Disposal  site  determinations — 
Big  River.  Mishnock  River,  et  al..  Kent 

County.  Rl.  5133,  18694 
Hurricane  Creek.  Bacon  County,  GA, 

6749 
Ware  Creek.  James  City  County,  VA. 
21125.25733 
Drinking  water — 
Drinking  water  coolers  that  are  not  lead 

free;  proposed  list,  14320 
Health  advisories,  7399  I 

Lead  contamination  in  school  drinking 
water  supplies,  source  and  degree 
determination  and  remedy;  guidance 
document  and  testing  protocol,  14316 
FaciUties  prohibited  from  receiving 

Government  contracts,  etc.;  list.  27209 
Ocean  dumping;  consent  decrees  and 
enforcement  agreements — 
Nassau  County.  NY,  25902 
New  York  City  and  Westchester  County. 
NY,  27704 
State  water  quaUty  standards;  adoptions  and 
approvals;  updated  listing;  availabiUty, 
18696,  24748 
Underground  injection  control  program — 
Casing  cementing  pressure/single  point 
reaistrvity  log  mechanical  integrity 
test  for  class  III  in-situ  uranium 
injection  wells,  4903 
Maximum  allowable  injection  pressure  for 
rule  authorized  wells  establishment. 
7880 
Water-in-annulus  mechanical  integrity  test 
for  enhanced  recovery  wells; 
approval,  14678 
Water  pollution  criteria: 
Ambient  water  quality  criteria  documents; 
availability,  19227 
Water  pollution;  discharge  of  pollutants 
(NPDES): 
Alaska  CCS  operations- 
Beaufort  Sea  II,  18387 
Alaskan  seafood  proceaaors,  21470 
Connecticut,  4335 
Virginia,  18592 
Washington,  22619 
Water  Quality  Act  of  1987;  implemenution: 

Guidance  documents  availability,  326 
Water  quaUty  criteria: 
Ambient  water  quality  criteria  documents; 
availabiUty,  673a  23329 

EaTirouneBtal  Quality  Coanca 

See  Council  on  Environmental  Quality 

Eqpal  Employment  Opportimity 
Commission 

RULES 

Age  discrimination  in  employment: 

Employee  pension  benefit  plans,  604 
Employment  discrimination: 
Charges;  designation  of  State  and  local  fair 
employment  practices  agencies  (706 
agencies) — 
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Fort  Dodge- Webster  County  Human 

Righu  Commission,  20123 
Hillsborough  County,  Florida  Equal 

Opportunity  and  Human  Relations 

DeiMuiment.  20123 
Vermont  Human  Rights  Commission, 

13519 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  22742 

PROPOSED  RULES 

Age  discrimination  in  employment: 

Private  party  litigation;  on^-year  tolling 
provision.  10025        ^ 
Regulatory  agenda,  17338 
Reports  and  records: 
Record  retention  and  recordkeeping 
requirements,  6551 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  13432 
Meetings;  Sunshine  Act,  1287,  3181,  8239, 

13453,  14412,  19631,  21161,  23804 
Reports  and  records: 
Higher  education  staff  information  report 
(EEO-6);  survey  form  and  instruction, 
14392 

ExecutlTe  Office  of  the  President 

See  Central  IntelUgence  Agency;  Council  on 
Environmental  (Quality;  Management  and 
Budget  OfHce;  President's  Commission  on 
Federal  Ethics  Law  Reform;  Presidential 
Documents;  Science  and  Technology 
Policy  Office;  Trade  Representative, 
Office  of  United  States 

Export  Administration  Bureau 

RULES 

Oocumentation  requirements: 
Australia;  import  certificate/delivery 
verification  procedure,  21030 
Enforcement  and  administrative  proceedings; 

revision.  4004 
Export  administration  regulations;  editorial 

clarifications  andjxirrectiotts,  18489 
Export  licensing:        '' 
Commodity  control  list —  , 
Australia;  membership,  21937 
Carbon  thermal  insulating  materials; 

decontrol  to  country  groups  T  and  V, 
20783 
Chlorendic  anhydride.  9770 
Electronic  computers  and  related. 

equipment;  export  controls  based  on 
COCOM  review,  11517 
Low-level  machine-vision  systems,  24889 
Magnetically  enhanced  sputtering 

equipment.  24166 
Metal-working  machinery,  etc.,  8290 
Technical  corrections,  269$4 
Unilateral  national  security  controls  on 
goods  and  technology.  8281 
Forms;  revisions,  6643 
General  License  GATS;  aircrafi  on 

temporary  sojourn.  27159 
Gift  parcels  to  individuals  or  charitable 

organizations  overseas,  19883 
Hong  Kong  import  certificate;  required 
support  document,  24888 
Industrial  mobilization  regulations; 
redesignation  and  transfer  from 
International  Trade  Administration,  601, 
19355 


Macellaneous  amendments  and  nomenclature 

changes,  13034 
Special  country  policies  and  provisions: 
North  Korea;  commercially-supplied  goods 
shipments,  16360 
Special  nuclear  controls: 
^arifications,  12594 

Manufacturer  advice,  23471 
U.S. -Canada  Free-Trade  Agreement;  Alaska 
crude  oil  exports  to  Canada,  1349 

PROPOSED  RULES     I 
Enforcement:  ! 

Voluntary  self-disclosures  of  violations,  9233 

NOTICES 

Domestic  crude  oil  export  study,  9867 
Domestic  crude  oil  export  study;  hearings, 

16144,  19423 
Export  privileges,  actions  affecting: 
Appelberg,  Lennert,  et  al.,  26816 
Buccolier.  Andre  A..  8582 
Chung,  Wai  Man,  12466 
Dart,  William  Carlton,  et  al.,  7231 
DaU  General  Corp..  26818 
Data  Systems  Engineering,  Inc.,  3306 
Geifman,  Yuri,  13712 
Gimm,  Kenneth  K.,  et  al.,  1973 
Govaerts,  Franciscus  B.,  et  al.,  14667 
Inbar,  Rene,  et  al.,  19210 
Josberg,  Goran,  13715 
Josberg,  Goran,  et  al.,  9537 
Keck,Helmut,etal.,  11775 
Kubicek.  Josef.  13716 
Lange.  WUfried.  et  al.,  7459 
Ludlam,  John  Michael.  13720 
McKenzie.  John  W.,  et  al.,  2192 
Schroeder,  Manfred.  18318 
Shehadeh.  Nabila  Mango,  et  al.,  9541.  11023 
Stoelting.  Manfred,  Dr.,  13721 
Ulvander.  Stefan,  12666 
Walaschek,  Peter,  8582 
Westphal,  Klaus,  23241 
Yu,  Hon  Kwan,  et  al.,  11427,  23501 
Foreign  availability  assessments: 
2,4-Dichloroplienoxyacetic  acid  (2,4-D)  and 

salts  and  esters  of  2,4-D,  646,  19423 
Aramid  yam  (kevlar),  25749 
Low-level  machine-vision  systems,  24926 
Optical  fiber  characterization  systems,  25888 
Prepreg  production  equipment,  26226 
Side  scan  sonar  systems  and  parts  and 

components,  22793 
Sputtering  equipment,  5531 
Trichlorotrifluoroethane  (F-113),  etc.,  8371 
Import  investigations: 
Anti-friction  bearings;  national  security 

requirements;  Presidential  decision,  1974 
Meetings: 
Automated  Manufacturing  Equipment 

Technical  Advisory  Committee,  647, 

7082.  18320,  23505 
Automated  Manufacturing  Equipment 

Technical  Advisory  Committee  et  al., 

647.  24010 
Biotechnology  Technical  Advisory 

Committee,  11983 
Computer  Peripherals,  Components,  and 

Related  Test  Equipment  Technical 

Advisory  Committee,  3632,  15786, 

25749 
Computer  Systems  Technicai  Advisory 

Committee,  648,  649,  11556,  11337, 

24010,  2401 1 
Electronic  Instrumentation  Technical 

Advisory  Committee,  649,  9244,  16383 
Materials  Technical  Advisory  Committee, 

6444.  27191 


Military  Critical  Technologies  List 

Implementation  Technical  Advisory 

Committee,  3515.  10692.  21646 
President's  Export  Council,  21646 
Semiconductor  Technical  Advisory 

Committee,  9245.  14669 
Telecommunications  Equipment  Technical 

Advisory  Committee.  2195,  11023, 

11024,20899,20900 
Transportation  and  Related  Equipment 

Technical  Advisory  Committee,  3515, 

14984 
National  security  import  investigations: 
Crude  oil  and  refined  petroleum  products; 

Presidential  decision,  6556 
Pfantic  injection  molding  machines; 

Presidential  decision.  13397 
Uranium  imports,  8225 
U.S.-Japan  machine  tool  voluntary  restraint 
agieement;  special  issue  licenses,  24370 

Export-Import  Bank 

NOTICES 

Meetings: 
Advisory  Committee.  9362,  1 1442,  24237 

Family  Support  Administration 

See  also  Child  Support  Enforcement  Office; 
Community  Services  Office;  Refugee 
Resettlement  Of&o^ 

RULES 

Grants: 
State  legalization  impact  assistance 

(Immigration  Reform  and  Control  Act; 
implementation).  23983 
Public  assistance  programs: 
Aid  to  families  with  dependent  children 
(AFDQ- 
Essential  persons;  eligibility  coverage  and 

conditions,  3448 
Pre-eligibiUty  fraud  detection  measures 
establishment;  State  agency 
requirements,  15944 
Aliens;  eligibility  determination 

requirements;  correction.  10544 

PROPOSED  RULES 

Public  assistance  programs: 
Adult  assistance  programs — 

Indian  trust  funds  and  Alaska  Native 
Claims  Settlement  Act  distributions; 
exclusion,  19197 
Aid  to  families  with  dependent  children 
(AFDQ— 
Indian  trust  funds  and  Alaska  Native 
Claims  Settlement  Act  distributions; 
exclusion,  19197 
Job  opportunities  and  basic  skills  training 
program;  program  participant 
employment  protection,  15902 
Job  opportunities  and  basic  skills  training 
program;  child  care  and  supportive 
services,  15638' 
Third  party  health  coverage;  cooperation 
to  pursue.  22457 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  5549,  7995,  1019a  12283, 
15016,  18334,  19441,  22813,  24753,  26418, 
27739 
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Aid  to  famibet  with  dependetit  children: 
State  plan  amendments,  reconstderatioa; 
hearings — 
Tennessee,  38S1 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Low  income  home  energy  awittancf.  1990 
FY  State  median  income.  1 1078 

Farm  Credit  Administratioa 

RULES 

Farm  credit  system: 
Accounting  and  reporting  requirements — 
Federal  Agricultural  Mortgage  Corp.; 
agricultural  real  estate  loans, 
secondary  market,  1133,  T759 
Discloaure  to  shareholders — 
Federal  Agricultural  Mortgage  Corp.; 
agricultural  real  esute  loans, 
secondary  market,  T759 
System  institutions;  reorganiration,  etc., 
2994 
Funding  and  fiscal  affairs — 
Capitalization  bylaws,  issuance  and 

retirement  equities,  etc.;  correction. 
6118,7029 
Funding  and  fiscal  affairs,  loan  policies  aixl 
operations,  and  funding  operations — 
Borrower  rights,  etc.,  1156,  7759 
Capitalization  bylaws,  equities  issuance 

and  retirement,  etc..  6264 
Minimum  capital  adequacy  standards,  5074 
General  provisions — 
Minimum  capital  adequacy  standards,  5074 
System  institutions;  reorganization,  etc., 
2994 
Loan  policies  and  operations — 
Borrower  rights,  etc.,  1151,  7758 
Federal  Agricultural  Mortgage  Corp.; 
agricultural  real  estate  loans, 
secondary  market,  1153,  7759 
Organization — 
Cooservatorshipa  and  receiverships,  1 146. 
/   7758 
I         System  institations;  reorganization,  etc., 
^~^~'^  2994 

Personnel  administration — 

System  institutions;  reorganization,  etc.. 
2994 
Personnel  administration,  etc. — 

Prior  approval  submissions,  1149 
Regulatory  accounting  practices,  6265 
System  institutions — 
Organization,  disclosure  to  shareholders, 
etc.,  7758 

PROPOSED  RULES 

Regulatory  agenda,  17502 
NOTICES 

Farm  credit  system: 

Richmond  Production  Credit  Association; 
receiver  appointment,  1234 
Financially  related  services;  bearing.  12011, 

13948,  26248 
Meetings;  Sunshine  Act,  510,  3900 
Organization,  fiuictions,  and  authority 
delegations: 
Acting  Chairman,  7881 
Board  Secretary  et  al.;  authorization  to 
authenticate  documents,  certify  official 
records,  and  afTix  seal,  12012 
Receiver  appointments: 
Coleman  Production  Credit  Association, 
r'  19236 


Hone  Administratioa 

RULES 

Administrative  regulations: 
AMiitant  Administrator.  Community  and 
Business  Programs;  drought  and  disaster 
guaranteed  loans,  1 1 
Loan  and  grant  programs: 
Rural  housing — 
Section  502  weatheiization  loana,  6873 
Profram  regulations: 
Aaiociations — 

Community  facility  loans,  18881 
Construction  and  repair — 

Planning  and  performing  constrtiction  and 
other  developments,  6874 
Credit  reports  on  individuals,  18097 
Debarment  and  suspension 

(nonprocurement),  14333 
Disaster  Assistance  Act;  implementation — 
Emergency  loan  policies,  procedures,  and 
authorizations,  2083 
Drought  and  disaster  guaranteed  loan 
program,  2,  26946 
Correction,  14791 
Guaranteed  farmer  program  loans,  1534 

Correction,  5409 
Multiple  family  housing  borrowers  and  grant 
recipients;  management  and  supervision, 
3771 
Correction,  9197 
Operating  loans,  annual;  delinquent 

borrowers.  11363 
Personal  property — 
Chattel  security,  servicing,  and  liquidation; 
unapprovoj  disposition  of  security 
log,  discontinuance.  14791 
Property  management — 

Security  servicing;  correction,  6874 
Real  property- 
Multiple  family  housing  loans;  security 
servicing,  7528 
Rural  housing — 
Guaranteed  loan  demonstration  program. 

12873 
Sectio*  504  loans  and  grants.  14630 
Section  515  loan  policies,  procedures,  and 
authorizations,  14334 
Servicmg  and  collections — 

Account  servicing  policies,  10269,  18883 
Federal  claims  collection;  income  tax 

refund  offset,  965 
Federal  claims  collection;  salary  offset 

instructions,  26945 
Federal  claims  collection;  salary  offset; 

correction,  27097 
Reporting  delinquent  borrowers  to  credit 
bureaus,  14637 
\^  Single  family  residential  property 

appraisal,  8521 
Single  family  housing  loan  making,  security 
servicing,  and  inventory  property 
management,  20518 

PROPOSED  RULES 
Loan  and  grant  programs: 
Farm  labor  housing  program,  14822 
Rural  cooperative  housing  loans,  21530 
Program  regulations: 
Adverse  decisions  and  administrative 
appeals;  hearing  officers  decision, 
review,  20395 
Associations — 

Industrial  development  grants,  25588, 
27389 
Business  and  industry  loan  program.  6417 
Contract  of  guarantee  O'ne  of  credit)  (Form 
FmHA  1980-27).  24177 


Federal  sutute  of  hmiutions— 

Real  estate  title  clearance  and  loan  closing. 
12211 
Housing — 
Fanner  program  and  single  family  housing 
loan  applications,  initial;  receiving  and 
processing  applications  and  securing 
credit  reports,  27387 
Interest,  penalties,  and  administrative 

costs.  3610 
Inventory  property  sale.  17958 
Self-help  technical  assistance  grants,  6532 
Multiple  family  housing  borrowers  and  grant 
recipients;  management  and  supervision, 
824 
Rent  increase  condition  removal,  18116 
Property  management — 
Inventory  property  sale,  17958 
Nonprofit  national  corporations  loan  and 
grant  program,  10342 
Self-help  technical  assistance  grants,  17751 
Servicing  and  collections — 
Community  facilities  loan  and  grant 

programs,  9217 
Interest,  penalties,  and  administrative 
costs.  3610 

NOTICES 

Agency  information  coOection  activities  under 

OMB  review,  11421,  22341 
Intergovernmental  review  of  agency  programs 

and  activities.  13207 

Federal  AviatioB  Adininistration 

RULES 

Air  carrier  certification  and  operations: 
Anti-drug  program  for  personnel  in  specified 

aviation  activities,  15148 
Correction.  1288,  15072 
Cargo  or  baggage  compartment;  fire 

protection  requirements,  7384 
Flight  rules  in  vicinity;  Grand  Canyon 

National  Park;  (SFAR  No.  50).  11926 
Foreign  air  carriers  and-  operators  written 

security  program,  1 1 1 16 
Implementation  policy,  25551 
Passenger-carrying  and  cargo  air  operations 

for  compensation  or  hire  (SFAR  No. 

38),  23864 
Protective  breathing  equipment.  22270 
Smoking  aboard  aircraft,  22872 
TrafTic  alert  and  collision  avoidance  system, 

940 
Correction.  1926 
Transport  category  airplanes — 

Passenger  emergency  exit  locations,  26688 
Air  traffic  operating  and  flight  rules: 
Airspace  overlying  waters  between  3  and  12 

nautical  miles  from  U.S.  coast; 

applicability.  264 
Flight  restrictions  in  vicinity;  Prince  William 

Sound.  AK  (SFAR  No.  55),  13810 
Flight  rules  in  vicmity;  Grand  Canyon 

National  Park;  (SFAR  No.  50),  1 1926 
High  pressure  weather  conditions  instrument 

approaches  and  visual  flight  rules; 

restrictions  (SFAR  No.  54),  5580 
National  Airspace  System;  air  traffic  control 

radar  beacon  system  and  Mode  S 

transponder  requirements;  transponder 

with  automatic  altitude  reporting 

capability,  25680 
Prince  William  Sound,  AK;  areas  affected  by 

oil  spill  from  oil  tanker  Exxon  Valdez 

(SFAR  No.  55-1),  27848 
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Transponder  with  automatic  altitude 

reporting  capability  requiremegit;  policy 
sutement,  27836 

Transport  category  airplanes — 
Passenger  emergency  exit  locations.  26688 
Airmen  certification:  r 

Airmen  medical  certificate  applications 

falsification;  drug  convictions,  drug-and- 
alcohol-related  traffic  convictions 
records,  15144 

Anti-drug  program  for  personnel  in  specified 
aviation  activities,  15148 
Correction,  15072 

Anti-drug  program  for  personnel  in  specified 
aviation  activities;  correction,  1288 

Recreational  pilots  and  annual  flight  review 
requirements,  etc.,  13028 
Airport  radar  service  areas.  9028  9406,  12S32, 

13053,  13455 
Airport  security;  access  to  secuici  areas.  S82 
Airspace: 

Airspace  overlying  waters  between  3  and  12 
nautical  miles  from  U.S.  coast; 
applicability,  264 

Warning  areas  establishment  above  waters 
between  3  and  12  nautical  miles  from 
U.S.  coast  (SFAR  No.  53),  260 
Airworthiness  directives:  -> 

Aerospatiale,  1337,  15739.  18273,  18274, 

19872,  19873,  22878,  24164,  25230,  27155 

Airbus  Industrie,  4759,  4761,  4762,  15740 

Allison.  4262,  6365,  8054 

Avions  Marcel  Dassault-Breguet  Aviation, 
10625.  11163 

Beech,  395.  7396 

Bell.  1338. 20117, 26953     \     I 

BFGoodrich,  1336 

Boeing,  596.  597,  1339.  1340.  34.30,  4766, 
6118,  6281,  7397,  7759,  11172,  11175, 
11366,  11693.  11937,  12532,  12585, 
13875,  14206.  14639-14643.  15741, 
18275.  19874.  19875,  20118.  21414, 
21932,  21933.  22583,  23643,  24161, 
23709.  23710.  26019.  26021-26023. 
27137.  27629 

Boeing  et  al.,  10276 

British  Aerospace,  3773,  4767,  6878,  11695. 
15745,  20120,  22880.  22882,  27630 

Canadair,  6641 

CASA.  1341,  7761 

Cessna,  4763,  4768,  11176.  214IS 

Davis  Aircraft  Products  Co.,  Inc.,  15743 

Domier,  4764,  5928 

EMBRAER,  4264 

Enstrom,  6391 

Facet,  6514 

Fairchild,  10139 

Fokker,  3432,  3433,  4769,  6642.  1II7I,  1 1939. 
11940.21598 

Garrett.  3433,  11368 

General  Electric  Co..  22883 

Goodyear,  1342 

GQ  Parachutes,  Ltd.,  25445 

Grob  Werke  GmbH  &  Co.,  12898 

Gulfstream,  1343,  11165,  1 1 166.  13874.  15744 

Honeywell,  Inc.,  1344 

Israel  Aircraft  Industrie,  24163 

Learjet,  22879 

Lockheed,  26370 

McDonnell  Douglas,  104,  105,  1675,  4265, 
8527,  10622,  10624,  11167,  11168,  11170, 
11941.  12589,  12590,  13163,  13165, 
14207,  14644,  18276,  18277,  19877, 
21416,  21596,  21934,  21936,  25231, 
25233,  26024,  27156 

Partenavia  Costnizione  Aeronautiche  S.p.A.. 
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Piper,  3388.  16098 
Pratt  A  Whitney.  18486 
Rolls-Royce  pic,  21420 
SAAB-Scania,  4771,  11177,  15747 
Short  Brothers,  11174,  12388 
Short  Brothers  PLC,  1343 
Sikorsky,  107,  598,  6512,  12586,  12587 
SOCATA,  22584 
Switlik  Parachute  Co..  Inc.,  9026 
Textron  Lycoming,  21418 
Airworthiness  standards: 
Special  conditions — 
Airbus  Industrie  model  A320  series 

airplanes,  3986,  24702 
Boeing  model  747-400  airplane;  flight  deck 
displays  and  propulsion  control 
systems,  3429 
Boeing  model  747-400  airplane:  lightning 
and  radio  frequency  (RP^  energy 
protection,  2995 
CASA  model  CN-235-100  airplane; 

lightning  and  radio  frequency  energy 
*■  protection.  3426 

Learjet  model  35 A  airplane;  lightning  and 
radio  frequency  energy  protection, 
21409 
McDonnell  Douglas  DC-9-80  and  MD-80 

series  airplanes,  8185 
SAAB  model  340B  airplane:  lightning  and 
radio  frequency  energy  protection, 
21411 
Ovil  penalty  actions;  rules  of  practice.  1 1914 
Control  areas.  15748 
Control  zones.  8528,  13876.  19157,  19138. 

21421,  24704,  23100 
Control  zones  and  transition  areas,  1346,  14070 
IFR  alUtudes,  1676,  10278,  20373,  27632 
Jet  routes.  6879,  11942,  11943,  19160,  20122. 

25105 
Noise  standards: 
Large  transport  category  aircraft  and 
turbojet  powered  aircraft;  limits  on 
growth  of  noise.  21040 
Practice  and  procedure: 
Civil  penalty  demonstration  program; 
separation  of  functions,  1335 
Prohibited  areas,  13517 
Restricted  areas,  6879,  13877,  14212,  14213 
Standard  instrument  approach  procedures,  108, 
1347,  5587,  6515,  8261,  9030,  10284,  12592, 
14070,  16104,  19878,  22415,  24328,  25711 
Terminal  control  area  (TCA)  classification  and 
TCA  pilot  and  navigational  equipment 
requirements,  24882 
Transition  areas,  3590,  3591,  5214-5217.  5929, 
8726.  8727,  9029,  10140,  11178,  11179, 
13SI6,  14208,  14209,  14211,  14212,  I6I0I- 
16103,  18487,  18488,  19158,  19139,  19332- 
19354,  19878,  20121,  21422,  21424.  21937. 
23645,  24705.  25101,  2^02.  25446,  26373. 
27158  ^ 

VOR  Federal  airways,  5218,  5219,  14209, 

14210,  21423,  22414,  22884,  23644,  23645, 
24165,  25103-25105 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Advanced  qualification  program  (SFAR  No. 

55),  7670 
Airplanes,  small — 
Flight  instrument  and  design  requirements, 
etc.,  9338 
Exit  row  seating,  10484 
Flight  attendant  requirements,  15134 
Minimum  equipment  list  (MEL) 
requirements,  3320,  12553 


FAA 

Primary  category  aircraft  (airplanes,  gliders. 

rotorcraft,  manned  free  balloons,  etc.), 

9738 
Air  trafk  operating  and  flight  rules: 
Airplanes,  small — 
Flight  instrument  and  design  requirements, 
etc.,  9338 
High  density  traffic  airports;  air  carrier  and 

commuter  operator  slots,  allocation  and 

transfer  methods;  correction,  831,  3079 
Navigational  equipment  requirements  in 

terminal  control  area,  visual  flight  rules 

operations,  26782     _^ 
Aircraft:  j 

U.S. /Canadian  Bilateral  Airworthiness 

Agreement  and  Schedule  of 

Implementation  Procedures,  24304 

Aircraft  products  and  parts,  certification: 

Transport  category  airplanes;  cabin  fire 

protection,  1292 
Airmen  certification: 
Advanced  qualification  program  (SFAR  No. 

55),  7670 
Job  Task  Analysis  (JTA)  data  base  and  user 

guide;  availability,  22735 
Pilot  and  flight  instructor,  and  pilot  school 

certification,  22852 
Pilot  and  flight  instructor,  pilot  school,  and 

ground  instructor  certification; 

regulatory  review,  22732 
Pilots  convicted  of  alcohol-  or  drug-related 

motor  vehicle  offenses  or  subject  to 

State  motor  vehicle  administrative 

procedures,  21580 
Airport  radar  service  areas,  7506 
Airworthiness  directives: 

Aerospatiale,  622.  4290-4293.  15766,  21627 

Airbus  Industrie,  23670 

Beech,  623,  15772 

Boeing,  830,  1383,  1385,  1387,  1388,  1389, 

3474,  3782,  4834,  6689-6692,  7446,  7951, 

8548,  8758,  8759,  11226,  11228,  11381, 

14657,  15767,  18301,  18536,  19905, 

20397,  21969,  22300,  22302,  22304, 

22908,  24187,  25284,  25285,  26047- 

26052,  27651 
British  Aerospace,  1390,  7443,  8549,  11224, 

11739,  13893.  18303,  19907,  20142, 

22602,  22909,  24354.  25289,  26053       ' 
CASA,  15768.  20144 
Cessna,  16127,  18304,  22603 
EMBRAER,  26388,  26389 
Fokker.  25287,  26390 
Garrett,  26392 

General  Electric  Co.,  11740,  13895 
GQ  Parachutes  Ltd.,  10165 
Hamilton,  6549 
HoneyweU,  Inc..  22605 
Israel  Aircraft  Industrie.  11226 
Learjet,  12642 

Lockheed.  8550,  14241,  15770,  24188 
McDonnell  Douglas,  1392,  1394,  1395,  1726. 

7445,  8544,  11959,  12644,  13070,  14658. 

19908,  19911,  22911,  26054,  27652 
Pran  &  Whitney,  1466a  15771,  22306 
Robinson  Helicopter  Co.,  5637 
SAAB-Scania,  1944,  22606,  25288 
Schweizer  Aircraft  Corp.,  8546 
Teledyne.  26393 
Textron  Lycoming.  7780  ; 
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Avwortiuneii  sundardt: 
Airptoim,  maU —  ^ 

DoigB  and  type  certification  of  spin 

roiitant  atrpbnes,  etc.,  9276 
Flifht  instnunent  and  design  requirementi, 
etc.,  9338 
Rotorciaft;  imnnal  and  tranaport  category — 
Type  certification  requiretnentt  changes 
based  on  European  joint  airworthiaeaa 
requirements  proposals,  17936 
Special  conditions — 
Aerospatiale/ Aeritalia  ATR-72  airplane, 

AirtNis%diisi^  Model  A320  series 

airplanes,  10163 
British  Aerospace  BAe  Model  I46-30QA 

airplane.  I8S34 
Caproni  Model  C22J  series  airplanes, 

10160 
Domier  Seastar  CD-2  series  airplanes, 
18330 
Transport  category  airplanes — 
Air  carrier  aircraft;  crashworthy  fuselage 
fuel  tanks  and  fuel  lines,  installation, 
18824 
Cabin  fire  protectioa,  1292 
Electrical  and  electronic  systems  lightning 
protection,  23164 
Control  areas  and  airport  radar  service  areas, 

22844 
Control  zones,  3076,  6233.  8S3I,  83S3,  10166, 
,      14661.  15776.  15777.  15953.  18306.  21433. 
21629.  22307,  2513a  25728.  27184-27186 
Jet  routes,  4293,  6301,  9064.  9063.  12647,  13072 
Jet  routes  and  compulsory  reporting  points, 

21434 
Navigational  facilities: 
Air  traffic  control  services  and  navigational 
facilities;  establishment  and 
discontinuance  criteria.  22698 
Noise  standards: 
Civil  aircraft  powered  by  advanced 

turtxjprop  (propfan)  engines;  noise  and 
emission  standards,  19498 
Rulemaking  petitions;  summary  and  disposition, 
3637,  12642,  14098.  19388.  24186,  24354. 
27023 
Tcnninal  control  areas  and  airport  radar 

service  areas,  1986a  21526.  23922,  26680, 
27306  7 

Transition  areas,  626,  1727.  3077,  3078,  3611- 
3614.  5246.  6935.  7952,  8552-8556,  876a 
8761,  11005,  11230,  11231.  11232.  11382, 
12051.  13529.  13896.  14098.  15774.  15775. 
15778,  18338.  18668,  19193.  19196,  19389, 
20143.  21345.  21971.  22913.  22914.  24356. 
24714.  25129.  25729,  25730.  27187 
VOR  Federal  airways.  6301.  9061.  1 1741. 

11960.  12643,  12646,  13071.  14414.  18667, 
20146,  22445-22448,  23671,  23806 
VOR  Federal  airways  and  compulsory 

reporting  points,  21432 
VOR  Federal  airways  and  jet  routes,  9063, 
14414,  24190 

VOR  Federal  airways  and  restricted  areas, 
10167 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Air  carrier  crewmembers;  radiation 
exposure,  27790 


Aircraft — 
Airplane  flight  manual.  6798 
Airships;  design  criteria  and  type 

certification.  25535 
Amateur-built  aircraft;  certification  and 

operation,  18624 
Cockpit  resource  management  training, 

8255 
Composite  materials  and  structures;  quality 

control.  1467,  6634 
Facilities  located  in  a  bilateral 

airworthiness  agreement  country; 
production  certificates,  25336 
Fixed-wing  gliders  (sailplanes),  including 
self-launching  (powered)  gliders;  type 
certification,  725,  7909 
Inspection  and  repair,  acceptable  methods, 

techniques,  and  practices,  3717 
Part  23  airplanes  certification;  flight  test 

guide,  21515 
Part  23  airplanes;  emergency  landing, 
turnover  protection  of  occupants, 
3893 
Part  23  airplanes;  equipment,  systems,  and 

installations,  885 
Powered-lift  normal  category  aircraft; 

interim  airworthiness  criteria,  13131 
Production  certification  multinational/ 
multicorporate  consortia,  3717 
Aircraft  engine  type  certification  handbook, 

21517 
Airplanes,  small — 
Flight  loads  evaluation,  etc.,  2033 
Aircraft: 
Boeing  model  767  and  McDonnell  Douglas 
MD-80;  type  certificate  application, 
18709 
McDonnell  Douglas  MD-11  airplane;  type 
certification  basis.  10210 
'Airport  noise  compatibility  program: 
Amarillo  Internationa]  Airport,  TX,  4373 
Barnstable  Municipal  Airport  (Hyannis), 

MA.  6229 
Burbank-Glendale-Pasadena  Airport.  CA, 

11313 
McGhee  Tyson  Airport,  TN.  26884 
Nantucket  Memorial  Airport,  MA.  19276 
Naples  Muniapal  Airport.  FL.  13132 
Naahville  International  Airport.  TN.  13134 
Noise  exposure  map — 
Akron-Canton  Regional  Airport,  OH, 

21707 
Alexander  Hamilton  Airport,  VI,  11312, 

11314 
Birmingham  Municipal  Airport,  AL,  25536 
Drake  Field,  AR.  13601 
FL  Lauderdale-HoUywood  Intentational 

Airport  FL,  14723 
Hulnum  Regional  Airport,  IN,  12045 
Panama  City- Bay  County  Airport,  FL, 

14725 
Rickenb«;ker  Airport,  OH,  12045 
San  Diego  International  Airport,  CA, 

13133 
Santa  Barbara  Municipal  Airport,  CA, 

13602 
Spirit  of  St.  Louis  Airport,  MO,  21707 
Spokane  International  Airport,  WA,  19277 
Waukegan  Regional  Airport,  IL,  26461 
St.  Lucie  County  International  Airport.  FL. 
6350 
Commercial  aircraft  fleet  modernization; 

alternatives.  5298 
Committees;  establishment,  renewal, 
termination,  etc.: 
Aeronautics  Radio  Technical  Commission, 
18378 


Environmental  sutements;  availabiUty,  etc: 
Dallaa/Fort  Worth  International  Airport, 

TX,  1837,  16180,  19999 
Detroit  City  Airport,  MI,  20941 
Sanu  Catalina  Airport.  CA,  21708 
Toledo  Express  Airport,  OH.  13603 
Exemption  petitions: 

Air  Wisconsin.  Inc..  13344 
Exemption  petitions;  summary  and  disposition, 
222.  1467.  3894,  4374.  57  la  6799.  8044. 
8616.  10473.  10474,  11315,  11474,  12729, 
1273a  13134.  13285,  14726,  16181,  19278, 
2000a  21515.  22518.  24461.  24782,  25801, 
27090 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Airport  improvement  program,  725,  1 1 105, 

11317,  12731 
Airway  science,  8617 
Meetings: 
Aeronautics  Radio  Technical  Commission, 
885.  1468.  3895.  6984,  7499,  7909,  8044. 
8620,  10211.  11314.  12046,  18379,  21516, 
22647,  23727.  25801.  27263.  27790 
Air  Traffic  Procedures  Advisory  Committee, 

11316.24783 
Anchorage  Bowl  airspace  design  and 

utilization  review,  16036 
High  density  traffic  airport  slot  allocations; 

lottery,  4934 
High  density  traffic  airports;  temporary  slots 
allocation  through  lottery.  20471.  21157 
Informal  airspace  meetings — 

Missouri.  21316 
Research.  Engineering,  and  Development 

Advisory  Committee.  19280 
Research,  engineering,  and  development  ' 

conference.  22647 
Special  use  airspace;  need  and  utilization, 

5063 
Windshear  study,  11316 
National  aviation  safety  priorities.  19279 
Organization,  functions,  and  authority 
delegations: 
Martha's  Vineyard.  MA,  887 
Pellston.  MI.  12730 
Thermal.  CA.  21515 
Trinidad.  CO,  1837 
Van  Nuys,  CA.  10212 
Restricted  operations  areas;  target  towing; 

modified  F-IOO-F  fighter.  726 
Technical  standard  orders: 
Crewmember  protective  breathing 

equipment.  726 
Fire  resistant  aircraft  sheet  and  structural 

material.  12730 
Propfan  type  certification  requirements, 

5711,21517 
Underwater  locating  devices  (acoustic  self- 
powered),  21518 

Federal  Barean  of  Investigatioii 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
National  Crime  Information  Center 
Advisory  Policy  Board,  6343 
Meetings: 
National  Crime  Information  Center 
Advisory  Policy  Board.  20650 
Uniform  Crime  Reporting  Advisory  Pblicy 
Board.  861 
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Federal  Commtuiicatioiis  CoaunissioB 

RULES 

Common  carrier  services: 
Access  charges — 
Eligibility  criteria  for  average  schedule 
treatment  of  local  exchange  carriers, 
11336 
Jurisdictional  separations  procedures.  81% 
Local  exchange  carriers;  WO  service 

access.  18654 
Local  switching  access  element; 

procedures.  3454 
National  Exchange  Carrier  Association; 

administrative  expenses.  8198 
National  Exchange  Carrier  Association; 
common  line  pool  and  local  exchange 
carriers.  6292 
National  Exchange  Carrier  Association, 
Inc.  (NECA>.  board  of  directors, 
23212 
Optional  use  of  separate  rate  element  in 
recovery  of  equal  access  costs,  11717 
Contingent  interest  granted  in  licensee  by 
Commission  approval  (transfer  of 
control);  requirement  eliminated,  1 1952 
Domestic  public  fixed  radio  services — 
Government  and  non-govemment  fixed 
service  usage  of  932-935  MHz  and 
941-944  MHz  frequency  bands.  10326. 
24905 
Local  television  transmission  service) 

reallocation,  25439 
Minimum  antenna  gain,  1941 
Dominant  carriers;  rate  base  and  net  income 

components.  9047 
Dominant  carriers  rates.  19836 
Enhanced  services — 
AT&Ts  open  network  architecture  plan. 

3452 
Bell  Operating  Companies'  open  netwtxk 
architecture  plans.  3453 
Government  and  non-govemment  fixed 
service  usage  of  932-935  MHz  and  941- 
944  MHz  frequency  bands 
■  Correction.  20962 
International  telecommunications — 
Foreign-owned  carriers  and  annual 
procurement  reports.  2129 
Jurisdictional  separations  procedures — 

Link-UpL^|jnerica  program.  161 10 
National  security  emergency  preparedness 
telecommunications  service  priority 
system;  correction.  151.  1471 
Network  channel  terminating  equipment  for 
group  and  subgroup  services;  detarifling. 
12199 
Public  mobile  services — 

Flexible  allocation  of  frequencies  for 
paging  and  other  services.  1 1535 
Government  and  non-govemment  fixed 
service  usage  of  932-935  MHz  and 
941-944  MHz  frequency  bands,  10326, 
24905 
Microfiche  filing  requirements,  4288 
Rural  cellular  service,  23661 
Satellite  communications — 
GE  American  Communications.  Inc.; 
modification  of  Space  Station 
authorization.  5483 
Telephone  companies — 
Reporting  and  recordkeeping 

requirements.  26201 
Telephone  hearing  aid  compatibility.  21429 
Uniform  system  of  accounts,  22756 


Communications  equipment: 
Frequoftry  allocations  and  radio  treaty 
inatters — 
Radio  frequency  devices;  non-licensed 
operation.  17710 
Radio  frequency  devices — 
Control  and  security  alarm  devices.  9996 
Federal  claims  collection.  402 
Frequency  allocations  and  radio  treaty  matters: 
Equipment  authorization  procedures  and 

identification  requirements,  1697 
Radio  astronomy  observatories  in  1350-1400 

MHz  band.  17709 
Tracking  and  data  relay  sateUite  system;  non- 
Govemment  use.  9996 
Organization,  functions,  and  authority 
delegations: 
Inspector  General  Office  et  al..  IS  193 
Private  Radio  Bureau  Chief.  1 177 
Reporting  and  recordkeeping  requirements. 
3038 
Practice  and  procedure: 
niing  of  petitions  for  review  of  Commission 

orders,  12453 
FM  booster  stations;  radiofrequency 

radiation  compliance,  1177 
Satellite  carriers;  unlawful  discrimination 
against  distributors  in  provision  of 
superstation  and  network  station 
programming.  19373 
Terrain  shielding  in  evaluation  of  television 
translator,  television  booster,  and  low 
power  television  af^lications;  policy 
statement,  1174 
Radio  broadcasting: 
AM  broadcast  service  improvement  and 

quality,  etc..  19572 
Carroll  doctrine  and  UHF  impact  policy; 

clarification.  13689 
Emergency  broadcast  system;  revision.  15195 
FM  and  TV  authorizations  to  specify  a  new 
community  of  license;  modification. 
26199 
FM  broadcast  stations — 
Domestic  intermediate  frequency  minimum 
distance  separation  requirements; 
uniform  protection  level,  14961 
Short-spaced  station  assignments; 
directional  antennas  use,  9800 
FM  station  (Class  C3)  additional  allotmenU 
and  increased  maximum  transmitting 
power  for  class  A  FM  stations,  16363 
Correction,  19374 
FM  table  of  allotments;  revision,  11953 
Government  and  non-govemment  fixed 
service  usage  of  932-935  MHz  and  941- 
944  MHz  frequency  bands 
Correction.  24905 
Indian  gaming  activities,  lottery  information; 

broadcast  and  cablecast,  20855 
License  renewal  process;  abuse  elimination, 

22595 
Multiple  address  system.  19575 
Noncommercial  educational  FM  stations; 
tninimum  power  requirements,  3601 
Radio  duopoly  rule;  common  ownership 

restrictions  relaxation.  8334 
Radio-TV  cross-ownership  rule.  8744 
Radio  services,  special: 
Amateur  operator  and  station  licenses;  CFR 
correction.  19375 


Amateur  services — 
Reorganization  and  deregulation  of  rules. 

23837 
17  meter  band  use  permit,  5933 
Stations  operated  by  aliens  holding 
reciprocal  permits;  identification 
procedure.  7771  i 

Aviation  services — 
Grand  Canyon  National  Park.  AZ;  air-to- 
air  communications,  23213 
Non-substantive  amendments.  11719 
Maritime  services — 
Digital  selective  calling  equipment,  10007 
Noncommercial  communicatioas  on  VHF 

channels  79  and  «n  8541 
VTS  channels;  additional  use  in  New  York 
1    ^    and  New  Orleans  port  areas.  8745 
Personal  radio  services — 
Data  transmissions  and  permissible 
communications,  8335.  20476 
Private  land  mobile  services — 
Specialized  mobile  radio  system;  eUgiMe 
users  expansion,  etc..  4029 
Private  operational-fixed  microwave 
service — 
Government  and  non-govemment  fixed 
service  usage  of  932-935  MHz  and 
941-944  MHz  frequency  bands.  10326, 
24905 
Minimum  antenna  gain,  1941 
Radio  stations;  table  of  assignments: 
Alabama.  5243.  5624.  11537.  13190 
Alaska,  9997.  17732 
Arkansas.  3602,  8742 
California.  5623,  9214.  9437.  1 1203.  17732. 

23984  ^ 

Colorado.  9437.  1 1 537.  1 1 338 
Florida.  4027,  4028.  5243.  13525.  18890 
Georgii,  1699,  5244,  6930.  7931.  13525. 

17733.  22280,  22281 
Hawaii.  7932,  9214 
Idaho.  4028 

Illinois.  3603.  9998.  14234 
Indiana,  5623.  11538.  27021 
Iowa.  3781.  17733.  25714 
Kansas.  6132 
Kentucky.  3781.  5624.  13190.  18889,  23483, 

26202 
Louisiana,  5624,  14368,  21222.  23985 
Maryland.  18286 

Michigan.  6294.  8742,  13190,  14232,  25274 
Minnesota.  3603.  5932.  6930,  18286 
Mississippi,  4028,  5624,  6132.  6294,  8744, 

9998.  13191.  14233.  15196.  17733.  23985 
Missouri.  152.  1178.  3039.  3602.  3603.  14233. 

18287.  19374.  22281.  23985 
Montana,  13191.  25715 
Nebraska.  11538.  23985 
New  York.  27021 
North  Carolina,  152,  7932.  12199.  14233. 

22281 
North  Dakota.  17734 

Ohio.  3781.  5624.  18889.  23483.  23986.  26202 
Oklahoma.  8743 
Oregon.  5244.  8199 
Saipan.  6133 

South  Dakota,  3604.  3781 
Tennessee,  1699,  20855,  21221.  27(pi 
Texas.  5933.  6133.  8743.  17734.  18287,  18506, 

18890 
Vermont,  5244,  27021 
Virginia.  5933.  21221 
Washington.  1179.  5244.  6134 
Wisconsin.  9998.  18507 
Wyoming.  1179.  3604.  3245 
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Tdevwoa  bfoartrwling: 
Broadcatt  and  cable  televiiioB  Mrvioe;  croia- 
interest  policy,  9999 
Correctioo.  13067 
Cable  lelevMioa  tyttens — 
Cable  and  broadcast  iadwtry;  proyam 

eichaivity.  12913.  25856 
Mandatory  signals  carha(e  and  input 
selector  twitches  usa^e,  2371S 
Derefulatory  review  of  tacfanical  and 

operational  regolatioat,  9MM 
FM  and  TV  autborixatioaa  to  specify  a  new 
coouniinity  of  license;  modificatiaii, 
26199 
ladian  gaming  activitiea,  lottery  infonnatioa; 

broadcast  and  cablecast.  2083S 
Term  of  affiliation''  or  "two-year  rule", 
14960 
Tdeviaoa  fWii'nt;  table  of  i 
Kaniai.  13525 
Nevada.  193 

PS0P06ED  RULES 


I  earner  services: 

Access  charges —  ^^^ 

Mergen  and  acquisitions;  pooling  and  long 

term  and  tMnsitiooal  support,  4859 
Open  network  architecture  tariffing" 
policies,  20873 
Direct-inward-dialing  answer  supervision, 

24721 
Dominant  carriers  rates,  19846 
Satellite  conununicatioos — 
Satellite  cable  programming;  naivenal 
encryption  standard.  18125.  23496 

Telephone  hearing  aid  compatibility,  9067 
Communications  equipment: 
Radio  frequency  devices — 
Fix-tii'MiMgiKtif  fmtssioas  from  digital 
devices;  measuring  procedure,  11415, 
19925.  27396 
Radio  communications  receivers;  advisory 
I  labeling  requirements,  11548 
Frequency  allocations  and  radio  treaty  matters: 
Commercial  launch  vehicles,  fully 
operational;  frequency  use.  7812 
Correction.  8218 
Practioeand  procedure: 

Environmental  standards.  1 195 
Radio  broadcasting:  N 

AM  broadcast  stations- 
Interference  reduction  efforla,  1 1972, 

21088 
Multiple  synchronous  transmitters  uae 
authorization,  3820 
Lottery  selection  from  new  AM,  FM.  and 

TV  station  appbcants,  11416.  19578 
Noncoomiercial  educational  FM  transJators, 

11549 
Standard  computer  algorithm  designation  for 

propagation  prediction.  22336 
Stations  (149)  throughout  U.S.  and 

territories;  regulatioo  amendments  and 
class  change  from  Class  A  to  Class  C3, 
26220 
Telephone  conversations,  broadcast,  159 
Radio  services,  special: 
Amateur  tervice — 
Automatically-cootroUed  stations  in 


bencow  operations;  frequency 
authorizations,  13390 
Modem  tnchniqucs,  technology,  and  uses, 
8362 
Aviatioii  services— 
Cnminrrcial  launch  vehicles,  fully 

operational;  frequency  use,  7812,  8218 
Maritime  services — 
OovcraoMnt  Next  Generation  Weather 
Radars  (NEXRAD);  operation  in 
2900-3000  MHz  band,  157 
Private  land  mobile  services — 
Equipment  operating  in  800  MHz  piMic 
safety  bands;  truaking  compatibility 
protocol  standards,  2061 S 
Expanding  eligibility  and  shared  use 
criteria  for  frequencies  below  800 
MHz,  14109.  24723 
License  appUcations;  oonditiooal 

authorization  procedures,  1733 
Tranked  tprrialiTrd  mobile  radio  systems, 
1967 
Private  oprratinrtal-ftsed  microwave 
service — 
Oiannriing  plan;  2450-2483.5  MHz  band. 
24006 
World  Administrative  Radio  Conference  for 
mobile  services,  20869 
Radio  stations;  tabic  of  assignnients: 
Alabama,  3821,  3822,  13S33.  27040 
Arizona,  4047.  4861,  14252 
Arkansas.  4862,  5979,  8219.  17771.  18557. 

20874.  25481.  27041 
California.  3822,  4047.  4859.  12248.  13534. 
17771,  18557,  20874.  21260,  22335. 
27038,  27039 
Colorada  1196,  4048,  4862,  12249 
Florida.  5979,  7452.  7813.  25483 
Georgia.  159.  10170.  11250.  11251.  12249. 

22335 
Hawaii.  7450.  25484 
Idaho,  12250,  26219 
Dhnois,  13535 

Indiana.  4048,  4862,  I3S3S,  27039 
Iowa.  6154.  8219.  8765.  8766.  17772 
KansM,  11250.  18557,  19415 
Kentucky,  1196,  4863,  24005 
Louisiana,  10171,  17771 
Maine,  3980 
Maryland,  S980,  18558 
Michigan,  4048,  5981,  122Sa  15231 
Minnesota,  5981,  6154,  6307,  15231,  15232 
18310 
ri.  6155,  8766,  13536.  19415.  26219 
Montana,  25482 
Nebraska,  139,  21260 
New  Jersey,  7430,  8361 
New  Mexico,  1731,  8361 
New  York,  7432,  11251,  21261 
North  Carolina,  7453 
North  Dakota.  6939 
Ohio.  3981.  5982,  7450 
Oklahoma.  1732.  10171 
Oregon.  1732.  6939,  8220,  11549 
Pennsylvania,  3982,  6308,  7451,  10171,  21262 
South  CaroUna,  1733,  7453,  10172 
South  Dakota,  7451,  10172,  19416 
Tennessee,  4863,  8767,  21262,  23481,  25743 
Texas,  5983.  8220,  8221,  17772,  25483 
Virginia,  19413 

Washington,  3823,  8767,  23743,  26219 
West  Virginia,  3627,  21262,  27039 
Wisconsin,  23482,  23744,  27040 
Regulatory  agenda,  17310 
Television  broadcasting: 
Advanced  television  systems;  policy  and 
requirements.  1731 


Broadcast  and  cable  tdevision  service;  crosa- 

interest  policy,  10026 
Correction,  13082 
Cable  television  systems — 

Definition,  14233,  20875,  24722 
Licensed  non-stock  entities;  transfer  of 

control.  15957,  23676 
Lottery  selection  from  new  AM.  FM.  and 

TV  sution  applicants.  11416.  19378 
Network  representation  rules,  22791 
Standard  computer  algorithm  designation  for 

propagation  prediction,  22336 
Tdevision  broadcast  signals  delivered  by 

satellite  to  home  sateUite  earth,  station 

receivers;  syndicated  exclusivity 

requirements,  19413 
Television  stations;  table  of  asaignmmts: 
Alabama,  17770 
Florida.  13334 
Idaho.  22336 
Minnesota.  14252 
Montana.  18311 
Oregon,  21261 
Wyoming,  3823 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1234,  3137,  3682,  4905,  6753, 
747a  8817,  10046,  11442,  13432,  13433, 
15255,  16404,  18332,  18935,  18936.  19436. 
21126,  21283.  22013.  23531.  24748.  24749, 
25341,  25620 
Common  carrier  services: 
Alaska  market  structure;  integration  of  rates 

and  services,  7471 
Federal-State  Joint  Board  proceedings;  non- 
traffic  sensitive  (NTS)  cost  recovery 
program  impact;  monitoring  and  bypass 
reports  frequency  and  timing;  change 
recommendations,  17818 
Joint  board  decisions;  monitoring  program 

establishment,  9889 
Mobile  services  division  licensees;  filing 

requirements,  10187 
National  Exchange  Carrier  Association,  Inc.; 
interstate  average  schedule  reviatons. 
20915 
Public  mobile  services — 
Nationwide  paging  frequency;  network 
organizer  applications,  15991,  20915 
Telepbone  companies.  Shared 

Telecommunications  Services;  policies, 
478 
International  Teleconnnunication  Union 
Plenipotentiary  Conference;  report  and 
order  availabiUty,  9250 
Meetings: 
Advanced  Tele-/iaion  Service  Adviaory 
Committee,  1990,  3138,  10047,  12680, 
16163,  22812,  25753 
Radio  Broadcasting  Advisory  Committee, 
13559,  17819,  22483,  27424 
Meetings;  Sunshiw  Act,  3900,  3196,  7303, 
10614,  12529,  13293,  14188.  14312.  16438- 
Q,  18195,  23017,  25202 
Privacy  Act: 

Systems  of  records,  18592 
Public  safety  radio  communications  plans: 
New  York  Metropolitan  Area,  23694 
Southern  California  area,  19237 
Radio  broadcastmg: 
Commercial  broadcast  stations;  construction 

permit  application  revision,  19931 
FM  applicatiotts  processing;  new  tender 
requirement,  10047 
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Short-spaced  FM  station  assignments;  return 
of  applications,  15992 
Radio  services,  special: 
Amateur  service — 
Special  call  sign  system  privatization, 
27210 
Rulemaking  proceedings;  petitions  filed, 
granted,  denied,  etc..  3138.  5548,  10721, 
11443.  12479,  14681,  13008,  18132,  20916, 
23341.  25493,  27423 
Senior  Executive  Service: 
Executive  Resources  and  Performance 
Review  Board;  membership,  1234 
Television  broadcasting: 

Lower  power  television  and  television 
translator  filing  window,  4906 
Travel  reimbursement  program;  quarterly 

report.  6333,  20916,  23754 
Applications,  hearings,  determinations,  etc: 
Aldridge,  Joe  L.,  et  al,  22948 
Bernstein,  Edwin  A.,  et  al.,  8394 
Community  Broadcasting  Foundation,  Inc., 

et  al.,  1786 
Compass  Rose  Communications  Corp.  et  al., 

4907 
Dial  1  MobUe,  1786 
Dodd,  Mary  Karen,  et  al.,  3138 
GE  American  Communications,  Inc.,  7473 
Gordon.  Eda,  et  al.,  23341 
Great  American  Radio  Corp.,  8818 
Lincoln  Broadcasting,  Inc.,  et  al.,  13359 
Media-Corn.  Inc..  et  al.,  3847 
Mega  Broadcasting  Corp..  8819 
Morton  Broadcasting,  10048 
Ondracek,  Jack  E..  8820 
Pearman.  Virgil  L.,  et  al..  16404,  20640 
Pyle  Communications  of  Beaumont,  Inc., 

20919 
Sainte  Ltd.  et  al.,  16405,  23694 
Staples,  Stephen  W.,  Jr.,  et  al.,  1990 
Stephens,  Michael  P.,  et  al.,  6964 
Triple-S  Communications  et  al.,  6334 
Tucey,  Jack  A.,  et  al.,  6333 
Werlinger,  Don,  et  al.,  3139 
Yates,  Jo  Anne,  et  al.,  13104,  14681 

Federal  Contract  Compliance 
.    Programs  Office 

NOTICES  * 

Contracts;  eUgible  bidder^       , 
Jantzen.  Inc.,  13037        ^ 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 

Disaster  Assistance  Act  of  1988; 
implementation,  24318 
Crop  insurance  endorsements,  etc.: 

Beans,  canning  and  processing,  20302 

Cranberry,  20301 

Florida  citrus,  14201 

Pears,  7526 

Wheat,  10621,  11935 
Crop  insurance  regulations: 

General  provisions,  etc.,  9766,  20368,  20369, 
20303,21195 
Crop  insurance;  various  commodities: 

Apples,  6381.  11935  "^ 

Combined  crops;  CFR  Part  removed,  20508 

Cotton,  7391 

Dry  beans,  20509 

Grapes,  2991,  20503 

Hybrid  seed,  20372 

Nursery  crops,  3411,  14205 

Peaches,  24319 


Peanuts,  20370 
Peas,  20506 
Potatoes,  3416,  20507 
Raisins,  20504 
Sugar  beets,  20508 
Sweet  com,  20511 
Tobacco.  20371,  20510 

PROPOSED  RULES 

Crop  insurance  endorsements,  etc.: 

Beans,  canning  and  processing,  7432 

Com,  3040 

Cranberries,  3042 

Florida  citrus,  3044 

Forage  seeding,  3046 

Safflowers.  20391 

Tobacco.  20392 
Crop  insurance  regulations: 

General  provisions,  etc..  3048,  3049,  9825 
Crop  insurance;  various  commodities: 

Dry  beans,  9831 

Fresh  market  tomatoes,  20394 

Grapes.  9827 

Hybrid  seed,  9835 

Peaches,  14240 

Peanuts,  9830 

Peas,  9828 

Poutoes,  9829 

Raisins,  9826 

Sugar  beets,  9831        ~  <■ 

Sweet  com,  9834 

Tobacco,  9832,  9833 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Federal  Crop  Insurance  Commission;  office 
establishment,  6736    ' 

Federal  Crop  Insurance  Program 
Improvement  Commission 

See  Commission  for  the  Improvement  of  the 
Federal  Crop  Insurance  Program 

Federal  Deposit  Insurance  Corporation 

RULES 

Banking  organizations,  capital  maintenance; 

risk  based  capital  policy,  1 1 300 
Conflict  of  interests;  correction,  227 
Foreign  banks: 
Deposit  insurance  and  capital  equivalency 
requirements,  country  exposure 
provisions,  etc.,  14064,  27154 

PROPOSED  RULES 

Practice  and  procedure  rules: 
Planned  rapid  growth;  reporting 
requirements,  13693 
Privacy  Act;  implementation,  23126 
Regulatory  agenda,  17328 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  833,  8821,  10187,  15555, 
26416 

Community  Reinvestment  Act: 

Information  statement  revision,  13742 

Competitive  Equality  Banking  Act  of  1987; 
Section  507  compliance;  adverse  economic 
effects  minimization,  25342 

Meetings;  Sunshine  Act,  510,  1842,  3;56.  4380, 
6472,  6636,  7323,  8239,  9388,  10067,  10478, 
11107,  12329,  13433,  14312,  13300,  17854, 
18627,  18977,  19484,  20668,  21161,  21725, 
22649,  23737,  24076,  25804,  26139,  26299, 
26887 

Privacy  Act:, 
Systems  of  records,  351,  7599,  25168,  25169 


State  nonmember  banks,  independent  external 
audits;  policy  statement,  22360 

Federal  Election  Commission 

RULES 

Contributions  and  expenditures 

communications,  advertising  and  trade 
associations.  10622,  27153 

PROPOSED  RULES 

Contributions  and  expenditive  limitations  and 
prohibitions: 
Travel  expense  exemption  and  foreign 
materials,  24331 
Debts  owed  by  candidates  and  political 
committees;  hearing,  6684 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Clearinghouse  Advisory  Panel,  26838 
Meetings;  Sunshine  Act.  350,  1287.  2257,  3900, 
3301.  6362.  7918.8879.  10068.  11107, 
12049,  12529.  13293.  13973,  14412,  14908, 
18381,  19484.  20475,  21524,  22395,  22837, 
25491,  26299.  26887 
Special  elections;  filing  dates: 
Alabama,  2227 
California,  27704 
Florida,  23903 
InduHU,  2228 
Wyoming,  12954 

Federal  Emergency  Management 
Agency 

RULES 

Disaster  assistance: 
Great  Lakes  planning  assistance  program, 

16108 
Permanent  relocation  assistance.  1 1950 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act; 
implementation,  etc..  11610.  22162 
Hazard  mitigation  grant  program,  22173 
Technical  assistance  grants  (Robert  T. 

Stafford  Disaster  Relief  and  Emergency 
Assistance  Act;  implementation),  2127 
Temporary  relocation  assistance.  3032 
Drug-free  workplace  requirements;  grants. 
4947 
Correcdbn,  6363 
Federal  iionrance;  communities  eUgible  for 
sale: 
Colorado  et  al.,  27359 
Missouri  et  al.,  27360 
Flood  elevation  determinations: 
Alabama  et  al..  8333,  14803,  15408,  25259 
Arizona  et  al.,  26746 
Arkansas  et  al.,  15409 
California  et  al..  5238.  5240 
Colorado  et  al.,  6920 
Connecticut  et  al.,  26748 
Florida  et  al.,  8540,  12451,  22897 
Georgia  et  al.,  5239 
Louisiana  et  al.,  26747 
Mississippi  et  al.,  8332 
Missouri  et  al.,  12450  ' 

New  York  etal,  21954  ? 

Flood  insurance;  communities  eligi(>le  for  sale: 
Alabama  et  al,  20126 
Arkansas  et  al.,  1361,  8331 
(Colorado  et  al.,  23982,  25117 
Georgia,  22440 
Iowa  et  al.,  6522 
Kentucky,  22440 
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Maine  et  a]..  13063 
VUry>and  et  al..  S462.  18104.  26742 
Minneaou  et  al.,  18106 
Ne>w  York  et  al..  26744 
PauMylvania  et  al..  478Z  8329.  22440 
Vir^nk  et  al..  11S27 
Flood  insurance  program: 
Maaufnctured  homes  in  existing  mobile  home 
parks  or  Mibdivisioas;  elevatioa 
requirements,  21888 
Reimbursement  procedures;  rate  increase  and 
payee  change.  1 1949 
Freedom  of  Information  Act;  implementation: 
FEMA  employees;  policies  and  procedures 
for  testimony,  production  and  disclosure 
of  material  or  information,  1 1713 
Preparedness: 
Commercial  nuclear  power  plants; 

emergency  preparedness  planning,  8S12 
Correction.  10616 
Earthquake  and  hurricane  plans  and 
preparedness,  26730 
Relocation  assistance  and  real  property 


Uniform  coat-efllBctive  policies  and 
procedures,  8912 

PROPOSED  RULES 

Federal  crune  insurance  program: 

Commercial  plan  tIassifVcation  and  rating 
structure,  and  residential  and 
commercial  policy  terminology,  23308 
Fkxxl  elevation  determinations: 
12462 
letal..  2141.  12438 

AimkM  et  aL.  26802 

Arizona  et  al..  3971 

Arkansas  et  aL.  8339 

Coiorado  et  al.,  13469.  20137.  21983 

Florida  et  al..  10682 

Michigan,  20613 

Pennsylvania.  3623.  3979 

Virginia.  3626 

West  Virginia.  14108  v_^ 

Flood  insurance  program: 

Manufactured  homes  in  existing 
manufactured  home  parks  and 
tubdivisiotts;  elevation  requirements. 
21889 

Substantial  improvement,  new  construction, 
development,  etc.  (definitions);  coastal 
high  hazard  areas;  and  special  flood 
hazard  areas,  map  changes,  9323 
PrcfiarrdiifM: 

Graduated  mobilization  response,  24370 

National  security  emergency  nae; 
nonindustrial  facilities  (NIF) 
predesignation,  26213 

State  and  local  government  or  licensee 
radiological  emergency  plans  and 
preparedness;  support,  review,  and 
approval;  service  fee.  27390 
Regulatory  agenda,  17344 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  3530.  6172,  7984.  7')S5,  8394, 
9084.  9889.  12680.  13360.  14862.  13803, 
13806.  18393,  22949,  27210 
Catastrophic  earthquake  plan;  amendment. 

13104 
Diiaster  and  emergency  areas: 
Alaska.  3683.  21126.  23171.  23620.  26838 
Illinois.  3683.  7474 

Keatwky,  9083.  10420,  10421,  10721.  11366, 
13114,  13233 

22949.  24238,  24392,  23343.  23621, 
26838.27211 


Maine.  23343 

Minnesota.  21127.22364 

North  Carolina,  22486,  22930,  24238 

North  Dakota.  21127.  22364.  22930 

Ohio.  23621 

Texas.  18332.  20424.  2293a  24033.  24392. 

24749.  23343.  23621.  26249.  26839 
Utah.  6028 
Washington.  13992 
Emergency  food  and  shelter  program;  National 

Board  implementation  plan,  27703 
Flood  insurance  program: 
Financial  sssistance/subsidy  arrangement, 

20424 
PubUc  assistance  program;  new  insurance 
requirements,  2228 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Anti-arson  strategy  program.  10421 
Individual  and  family  program.  24036 
Meetings: 
Advisory  Board.  22013 
Emergency  Management  Institute  Board  of 

Visitors,  3848.  18132.21127 
National  Fire  Academy  Board  of  Visitors, 
9083.22930 
Radiological  emergency;  State  plans: 
Iowa.  63 
Kansas.  13008 
Maine.  12012 
North  Carolina.  13360 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
1444 

Fedaral  EMrgy  Regolatory 
Commission 

RULES 

Annual  report  forms;  cash  flow  statements, 

8329 
Electric  utilities  (Federal  Power  Act): 
Generic  determiiution  of  rate  of  return  on 
common  equity  for  public  utilities,  3433, 
13920 
Hydroelectric  power  projects;  relicensiiig. 
23736 
Fish  and  wildlife  agencies;  limited  intervention 
at  appeal  stage  of  licensing  proceedings; 
policy  statement.  9031 
Independent  Offices  Appropriations  Act;  filing 

fees.  12900 
NMaral  gas  companies  (Natural  Gas  Act): 
Natural  gas  dau  collection  system.  602.  809, 

8301,  8728,  13670.  21197.  21199.  23107 
Project  cost  limits  under  blanket  certificates. 

6120 
Purchaaed  gas  adjustment  regulations,  23233 
Natural  Gas  Policy  Act: 
Ceiling  prices — 
Compression  allowances  and  protest 

procedures,  24167 
Maximum  lawful  prices  and  inflation 
adjustment  factors,  3073.  19161 
Natural  gas  data  collection  system,  602,  809, 

8301,  8728.  13670.  21197.  21199,  25107 
Outer  Continental  Shelf  Lands  Act  (Section 
3>,  pipeline  transportation  of  natural  gas 
across  OCS;  interpreution.  3219,  8301 
Pipelines;  interstate  transportation  of  gas  for 
othen;  efTectt  of  partial  wellhead 
decontrol  7400 
Removal  of  contract  duration  and  right  of 
first  refiisal  regulations  for  certain  OCS 
g«.8329 
Natural  gas  rate  and  tariff  filings;  filing  fees, 
3424 


PROPOSED  RULES 

Natural  Gas  Policy  Act: 
First  sellers  to  make  and  report  refunds; 
deadline  establishment.  8337 
Regulatory  agenda,  17336 

NOTICES 

Electric  rate,  small  power  production,  and 
interlocking  directorate  filings,  etc.: 
Alabama  Power  Co.  et  al.,  10178 
Alameda  County  Water  District.  6003 
Archer-Daniels-Midland  Co..  21462 
Arizona  Public  Service  Co.  et  al..  23320 
Arkansas  Power  *  Light  Co.  et  al.,  4893, 

13733,  14991 
Blasius.  Donald  C,  et  al.,  21096 
Boston  Edison  Co.  et  al.,  6319 
Burg.  H.  Peter,  et  al..  23314 
Canal  Electric  Co.  et  al..  27678 
Carolina  Power  &  Light  Co.  et  al..  6944 
Centel  Corp.  et  al..  25321 
CIBRO  Petroleum  Products,  Inc.,  7091 
Cincinnati  Gas  &  Electric  Co.  et  al..  3121 
Cogentrix  of  Petersburg.  Inc.,  1 1438 
Cogentrix  of  Rocky  Mount,  Inc..  1 1438 
Consumers  Power  Co.  et  al.,  18008,  18979 
CP  National  Corp.  et  al.,  19603 
Detroit  Edison  Co.  et  al..  8799,  13341 
Drew  University  et  al.,  19603 
Duke  Power  Co.  et  al..  6743.  24233 
Duquesne  Light  Co.  et  al..  7384 
El  Paso  Electric  Co.  et  al.,  23321 
Exeter  Energy  Limited  Partnership,  22807 
Florida  Power  *  Light  Co.  et  al..  6004. 

12264.  14278.  21463.  23313 
Florida  Power  Corp.  et  al..  4894 
Gulf  Sutes  Utilities  Co.  et  al.  4064,  6319 
Hamilton,  OH.  et  al.,  9347 
Hennepin  Energy  Resources  Co.  et  aL, 

23603 
Huber.  Margaret  L..  et  al..  22933 
Idaho  Power  Co.  et  al..  26073 
Iowa  Public  Service  Co.  et  al..  10698,  11797 
Kakeloa  Partners  Limited  Partnership. 

13223 
Kansas  Power  ft  Light  Co.  et  al..  23606 
Long  Sault.  Inc..  et  al..  12001 
MASSPOWER.  Inc..  12002 
Mimtesou  Power  ft  Light  Co.  et  al..  12946 
Miinssippi  Power  ft  Light  Co.  et  al..  470. 

3269 
Mobile  Joliet  Refining  Corp.  et  al..  12672 
Montaup  Electric  Co.  et  al.,  7253,  22473 
Nantahala  Power  ft  Light  Co.  et  al..  31 12 
Nevada  Power  Co.  et  al.,  23895 
Niagara  Mohawk  Power  Corp.  et  al..  18378 
Northeast  Utilities  Service  Co.  et  al..  7976 
Northern  State  Power  Co.  et  al..  1 1041 
O'Brien  California  Cogen  II  Ltd.,  841 
Ocean  State  Power  et  aL,  20187 
Pacific  Gas  ft  Electric  Co.  et  al.,  14989 
Panther  Creek  Operating  Limited 

Partnership,  15247 
Pawtucket  Power  Asaociatet,  Inc.,  et  al.. 

15543 
Penntech  Papers,  Inc.,  et  al.,  14136 
Portland  Getieral  Electric  Co.  et  al..  18138 
Power  Resources.  Inc..  1208 
Proctor  ft  Gamble  Paper  Products  Co.  et  al.. 

19221 
Public  Service  Electric  ft  Gas  Co.  et  aL, 

1206 
Robbins  Resource  Recovery  Co..  10184 
Rochester  Gas  ft  Electric  Co.  et  al..  9349 
Soledad  Energy  Partnership.  22934 
Southwestern  Electric  Power  Co.  et  al..  1768 
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Tampa  Electric  Co.  et  al..  6373.  21098 
Texas  Tech  University  et  al..  22797 
Tropicana  Products.  Inc.,  7091 
Union  Electric  Co.  et  al.,  16387 
Vermont  Yankee  Nuclear  Power  Corp.  et 

al.,  13975 
Western  Massachusetu  Electric  Co.  et  al.. 

3121 
Wheelabrator  Northampton  Energy  Co., 

Inc.,  et  al.,  13974 
Wisconsin  Power  ft  Light  Co.  et  al.,  26404 
Environmental  statements;  availability,  etc.: 
Algonquin  Gas  Transmission  Co.  et  al.,  3523 
Allegheny  Hydro  No  8.  LP.,  et  al..  21464 
Blacksmith  Fork  Project.  10179 
Brazos  River  Authority,  1772 
Brutger.  Dan  J.,  15247 
Carex  Hydro.  27049 

Central  Maine  Power  Co.,  27206  _, 

Champlain  Pipeline  Co.,  24588 
Champlain  Pipeline  Co.  et  al.,  7860 
Christine  Falls  Corp.,  57 
Coffee  ville  Hydroelectric  Partners,  15544 

Enerco  Corp.,  25161  , 

Environmental  Energy  Co.,  22354 

Georgia  Power  Co.,  4896 

Graeagle  Land  ft  Water  Co.,  7088 

Holyoke,  MA.  3838 

Hydro-West.  Inc.,  22935 

Iroquois  Gas  Transmission  System  et  al.. 

7862,  26405 
Mahoning  Hydro  Associates,  22334 
Norwich  Department  of  Public  Utilities.  CT. 

14138 
Passaic  Valley  Water  Commission.  10699 
Peterson,  Keith,  et  al.,  13226 
Power  Authority  of  Sute  of  New  York.  841 
Provo  City  Metropolitan  Water  District, 

1772 
Radford,  VA.  9331 
Rough  ft  Ready  Hydro  Co.,  1772 
Sayles  Hydro  Associates,  22008 
Spartan  Mills,  22354 
Talent,  Rogue  River  Valley,  and  Medford 

Irrigation  Districts,  OR,  21 101 
Windsor  Locks  Canal  Co.  et  al..  27049 
Wisconsin-Noble  Project,  15247 
Hydroelectric  applications,  3113,  6320,  7088, 
8380,  9531,  10699,  13734,  13943,  14837, 
16388.  17813.  21101.  22477.  23317,  24378. 
23491 
Interstate  natural  gas  pipeline  rate  design; 

policy  design,  24382,  23638 
Meetings;  Sunshine  Act,  730,  2037,  3720.  4939. 
6473.  6636.  7325,  7665,  10478,  12735. 
14312,  16438-Q,  18977,  20958,  22521. 
23015,  24285,  24979,  27093 
Natural  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al.,  1436,  14383.  25323, 

27053 
CNG  Transmission  Corp.  et  al.,  10703,  26074 
Colorado  Interstate  Gas  Co.  et  al.,  470, 

19432,  27049 
Columbia  Gulf  Transmission  Co.  et  al.,  351 
Eastern  Shore  Natural  Gas  Co.  et  al.,  25327 
El  Paso  Natural  Gas  Co.  et  al.,  473 
Florida  Gas  Transmission  Co.  et  al.,  22(X)9 
KN  Energy,  Inc.,  et  al.,  18141,  22798,  25896 
Natural  Gas  Pipeline  Co.  of  America  et  al., 

15976 
Northern  Border  Pipeline  Co.  et  al.,  7254 
Northern  Natural  Gas  Co.  et  al.,  4896,  5714 
Northwest  Pipeline  Corp.  et  al..  1211.  3116. 

8800,  11268,  12946,  18379 
Paiute  Pipeline  Co.  et  al.,  4324,  10179.  13544 
Panhandle  Eastern  Pipe  Line  Co.  et  al., 
11043,  14138,  13345.  20417,  25897 


Panhandle  Eastern  Pipeline  Co.  et  al..  21630 

Pelto  Oil  Co.  et  al..  24383 

Questar  Pipeline  Co.  et  al.,  21464 

South  Georgia  Natural  Gas  Co.  et  al..  8589 

Southern  Natural  Gas  Co.  et  al..  13223. 

15979,  24013 
Stingray  Pipeline  Co.  et  al..  22936.  23321. 

23686 
Tennessee  Gas  Pipeline  Co.  et  al.,  2202. 

4381,  7978.  14839,  14991,  22802 
Texas  Eastern  Transmission  Corp.  et  al.. 

21106 
Texas  Gas  Transmission  Co.  et  al..  23232 
Texas  Gas  Transmission  Corp..  227 
Texas  Gas  Transmission  Corp.  et  al.,  49(X), 

3123,  27688 
Transcontinental  Gas  Pipe  Line  Corp.  et  al.. 

8387,  22354 
Transwestem  Pipeline  Co.  et  al.,  3269,  18928 
Trunkline  Gas  Co.  et  al.,  3655,  6945,  8053, 

9080,  10039,  18582.  25328,  26466 
United  Gas  Pipe  Line  Co.  et  al.,  181,  6014, 
6575,  7587,  12003,  13734.  19607,  24393. 
25607,  26239 
WUliams  Natural  Gas  Co.  et  al..  1217.  7589. 
9551.  12265.  13226.  16394,  18015,  18327. 
21110 
Natural  gas  companies: 
Certificates  of  public  convenience  and 

necessity;  applications,  ah^donment  of 
service  and  petitions  to  Anend,  1209, 
2212.  2213,  3120.  6005.  6574.  7865.  9554, 
9536.  10044,  14282,  14284.  19936,  19937, 
21464,  24394,  24581.  26239,  27058 
Certificates  of  public  convenience  and 

necessity;  applications,  abandonment  of 
services  and  petitions  to  amend.  24737 
Small  producer  certificates,  applications. 
1216,  6590,  22939,  27058 
Natural  Gas  Policy  Act: 
Compression  allowances  and  protest 
procedures;  pipeline  filings — 
KN  Energy,  Inc.,  27681 
First  sellers;  contractual  authority  lists,  6746 
Self-implementing  transactions,  1772,  6006, 

11049,  15791,  18010.  19938,  24394,  27682 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary 
findings — 
New  Mexico  Oil  Conservation  Division. 

14995 
Texas  Railroad  Commission,  1440,  5127 
Well  category  determinations,  etc.,  25898, 
27206 
Oil  pipeline  depreciation  matters;  docket 

prefixes,  12951 
Pipelines;  interim  gas  supply  and  inventory 

charges;  policy  statements,  24400 
Preliminary  permits  surrender: 
Atlanta,  GA,  10184 

Calaveras  County  Water  District  et  al..  6937 
Edwards  Energy  System,  Inc..  3525 
Fall  Creek  Associates,  7090 
Genoa  8  Hydro  Inc.,  21468 
Great  Western  Power  ft  Light,  Inc.,  24407 
Ithaca,  NY,  4065 
Prodek,  Inc.,  1295 1 
Scott,  Craig  W..  24016 
Skagit  River  Hydro  et  al.,  7590 
Skykomish  River  Hydro,  4066 
Snoqualmie  River  Hydro,  8385 
Trenton  Falls  Hydroelectric  Co..  8805 
Triple  Star  Hydro  Ltd..  6017 
White  Chuck  Water  Co..  10414 
Applications,  hearings,  determinations,  etc: 
Alabama  Power  Co.,  322,  6017 
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Alabama-Tennessee  Natural  Gas  Co..  4333, 

10414.  15247,  22481.  24940.  23899 
Alamito  Co.,  26835 

Algonquin  Gas  Transmission  Co..  1218. 
5127,  6590,  9879,  11038.  11438.  12674. 

18330,  19944,  21467,  22481.  22940. 
24236, 26835-      ^- 
Algonquin  Gas  Tritafimiscioa  Co.  et  al., 

25610 
Amerada  Hess  Corp.,  7465 
ANR  Pipeline  Co.,  1218,  6017,  6591,  10413. 

10576,  14842.  15874.  16401,  18017, 

18382.  20420.  21116.  22481,  23237. 

24738,  26245 
ARCO  OU  ft  Gas  Co.  et  al,  1 1266,  1 1267. 

22806 
Arkla  Energy  Marketing  Co.,  13736 
ArUa  Energy  Resources.  6591,  8806,  11798. 

12950.  14843.  18017.  21467.  22618, 

24588.  24738,  25161 
Atlantic  Richfield  Co.  et  al.,  660 
Augusta  Development  Corp..  13221 
Baltimore  Gas  ft  Electric  Co..  322 
Bangor  Hydro-Electric  Co..  14143.  14675 
Bangor-Paciftc  Hydro  Associates.  1 1058 
Bayou  Interstate  Pipeline  System.  3122. 

14843.  26246 
Bear  Creek  Storage  Co..  8591 
Beebee  Island  Corp..  9880 
Beyer.  Roy  M..  18144 
Black  Martin  Pipeline  Co..  10576,  18018 
Blandin  Paper  Co.,  1 1058 
Blue  Dolphin  Pipe  Line  Co.,  6018.  11798 
BP  Exploration  Inc.,  14284 
Cabot  Energy  Marketing  Corp..  13223 
Canadian  Petroletmi  Association.  5273 
Canal  Electric  Co.,  7867 
Canyon  Creek  Compression  Co..  21468. 

24407 
Caprock  Pipeline  Co..  15799 
Carnegie  Natural  Gas  Co..  842,  6018.  20188 
Centra]  Maine  Power  Co..  11799.  11800. 

11806,  13222,  14143,21116 
Central  Maine  Power  Co.  et  al..  12674. 

14143 
Central  Vermont  Public  Service  Corp.,  8383. 

8592.21116 
Chandeleur  Pipe  Line  Co..  10576,  18144 
Chevron  U.S.A.  Inc.,  4901 
Cincinnati  Gas  ft  Electric  Co.,  10415    ' 
Citizens  Utilities  Co.,  6591 
CNG  TransmissitMi  Corp..  57,  842,  1219, 

2258.  3526.  6018.  6592,  8383.  10577. 

12675,  13222,  14843,  15551.  18018, 

20189.  20420.  22618.  24738 
CNG  Transmission  Corp.  et  al.,  19944 
Colorado  IntersUte  Gas  Co.,  4066,  4333. 

5546,  6162,  7867,  10707,  13413,  14844, 

18144,  18145,  21468.  22617,  23257, 

24940,  25161 
Columbia  Gas  Transmission  Corp.,  1219, 

6162,  6592,  10045,  12676,  14844,  19223, 

22358.  24738 
Coliunbia  Gas  Transmission  Corp.  et  al.. 

5130 
Columbia  Gulf  Transmission  Co.,  4901, 

11058 
Columbia  LNG  Corp.,  22807     , 
Commonwealth  Edison  Co..  1714' 
Conoco  Inc.  et  al.,  13982 
Consumers  Power  Co..  3326,  3 188-3 13a 

14144,  16401 
Corpus  Christi  Transmission  Ca,  8806 
Dan  River.  Inc.,  11800 
Dehnarva  Power  ft  Light  Co.,  323,  8383 
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Detroit  Ednoa  Ca.  19433 

Distrigat  Corp.  et  aJ..  6163 

Duke  Power  Ca,  7466,  8384,  8391.  19609 

DuqMHK  Light  Co.  et  aJ..  4066 

Eart  TcMMMwe  Natural  Gas  Co..  7868. 

10184,  24941 
Eastern  Shore  Natural  Oaa  Ca.  842.  3123. 

14993.  15983,  20189,  24941.  25161.  27207 
Edgerton.  OH.  et  al .  12675 
El  Paso  Natural  Gas  Co..  58.  183,  843.  6019, 

6163,  10707,  10708.  13413,  14845.  15874. 

15983,  18145,  2042a  22617,  24017, 

24589,  24739 
Enron  Oil  A  Gas  Co.,  23685 
Eqwtrans.  21462 

Equitrans.  Inc..  6593.  19945.  26835 
Eugene.  OR.  10184.  16399 
Falcon  Seaboard  Pipeline  Co..  323 
Fuu  Oil  k  Chemical  Co.  et  al..  14285.  19224 
Fmch.  Pruyn  k  Co..  Inc..  16402 
Florida  Gas  Transmission  Co..  1220.  3671, 

6325.  10045.  10577.  10616,  11800.  14845, 

15551.  15984.  21116.  23255.  25162.  27059 
Florida  Power  k  Ught  Co..  23528 
Florida  Power  Corp.,  1 1807 
FMP  Operating  Co.,  2213 
Freepon  Iniersute  Pipeline  Co..  10577 
Gas  Research  Institute.  24942 
Gaadd  PipeUne  System.  Inc..  1 1059,  19224 
Georgia  Power  Co..  1 1059.  1 1801 
Ocorgia-Paciric  Corp..  8806 
Granite  Sute  Gas  Transmisaion,  Inc.,  844, 

3838,  4901,  6019,  6593,  9880.  11059. 

11801.  19224.  20189,  24740,  25899. 

2590a  26836 
Great  Lakes  Gas  Transmission  Co..  1220. 

3838.  3839,  7868,  9883,  13414,  15984, 

16401,  18932,  24942,  25162,  27207 
Great  Northern  Nekoosa  Corp..  1784 
Green  Mountain  Power  Corp..  7467 
Gulf  Power  Co.,  9081 
Hidalgo  County,  TX.  61 
High  Island  Offshore  System.  10578.  18018. 

22807 
HiUi«rd  Oil  k  Gas.  Inc..  et  al..  25900 
Hudson  Power  k  Light  Department,  19945 
Idaho  Falls.  ID.  183 
Inland  Gas  Co..  Inc  .  7262,  21116 
Inter-City  Minnesou  Pipelines  Ltd.,  Inc., 

1220,  3839,  6019-6021.  8806;  14846, 

15799,  15780,  23256,  26246 
Inter-City  Minnesou  Pipelines  Ltd.,  Inc.,  et 

al..  24288 
International  Paper  Co..  13737 
Iowa  Southern  Utilities  Co..  23254 
lowa-nUnois  Gas  *  Electric  Co..  1221 
Iroquois  Gas  Transmisaion  System,  6020. 

7868 
James  River-New  Hampshire  Electric;  Inc.. 

6594,7467,9881.  13223 
Jennings  Exploration  Co.,  21 1 17 
Jupiter  Corp.  et  al.,  3527 
Jupiter  Energy  Corp.,  13414 
Kansas  City  Power  &  Light  Co.,  12675 
Kansas  Gas  Supply  Corp.,  8392 
Kansas  Power  k  Light  Co.,  23255 
Kennebec  Water  Power  Co.,  18330 
Kentucky  Utilities  Co..  14994 
Kentucky  West  Virginia  Gas  Co..  844.  6594, 

7868,  10415,  12677,  14675,  15800.  16399. 

22935 
Kimball  Resource*.  Inc..  et  al..  9082 
KN  Energy,  Inc.,  6021.  10578.  12676.  12677. 

13225.  14846,  20190.  21651.  22935 
LaSalle  Energy  Corp.  et  al..  9555 
LCS  Co..  Inc..  et  al.,  13737 


LIDO-Ailantic  Trading  Co.  et  al.,  1 10160 
Linweave,  Inc..  14676.  15248.  16399.  16400 
Long  Island  Lighting  Co.  et  al..  22482 
Loniaana  Intrastate  Gas  Corp.,  26246 
Louisiana-Nevada  Transit  Co..  11802 
Marathon  Oil  Co..  10185 
McKelvy  Operating  Corp%Miii 
Mead  Corp..  3527 
Michigan  Gas  Storage  Co..  14994 
Mkj  Louisiana  Gas  Co.,  6164.  12951.  19945 
Mid-Continent  Area  Power  Pool.  2201 1 
Midwestern  Gas  Transmission  Co..  1221. 

6021.  6595,  9881.  13224.  14285.  22940, 
24943 

MIGC.  Inc..  1221.  10415 

Miller.  Jon  H..  18330 

Mississippi  River  Transmission  Corp.,  4334, 

6022.  13737.  14846.  19946.  2019a  24407. 
27059 

Mitco  Pipeline  Co..  10578 

Mobil  Producing  Texas  k  New  Mexico  Inc.. 

14285 
Montana  Power  Co..  15248.  22359 
Moon  Lake  Electric  Association.  Iik..  1784 
Moraine  Pipeline  Co..  6596 
Moreau  Manufacturing  Corp.,  65% 
Multitrade  Limited  Partnership.  26081 
Murphy  Oil  USA.  Inc.,  11802 
NATGAS  U.S.  Inc.  et  al.,  17817 
National  Fuel  Gas  Supply  Corp.,  1222.  7466, 

10045.  10416.  11802.  21468.  22011, 

22482.  23686.  24943.  25610 
Natural  Gas  Pipeline  Co.  of  America,  477. 

845.  1222.  1223.  3672.  6022.  10579. 

11060.  11807.  13224,  14847,  14994. 

18146.  19946.  2019a  20421.  25611 
N.B  Partners,  Ltd..  324 
Nevada  Power  Co..  5273 
New  England  Power  Co..  8807 
New  York  State  Electric  k  Gas  Corp..  6023 
Niagara  Mohawk  Power  Corp..  6596,  7468. 

8382.  8384.  8392.  10579.  11060.  11806. 

14144.  23689 
Nora  Transmission  Co..  23528 
North  Penn  Gas  Co..  10046.  11802.  19225. 

22941,  24740 
Northeast  U.S.  Pipeline  Projects,  6023 
Northern  Border  Pipeline  Co.,  1 1803,  14847. 

15801.  21469.  24740.  24741,  27208 
Northern  Natural  Gas  Co..  58.  4334.  5130. 

6325,  6595.  8385.  10416.  10579.  10580. 

14995.  15249.  18018.  19433.  19946, 

20191.  20421.  223^9.  23257.  23529. 

24741.  24943.  25612 
Norttem  Natural  Gas  Co.  et  al..  3122 
Northern  Sutes  Power  Co..  5546.  14144. 

14677.  25900 
Northwest  Alaskan  Pipeline  Co..  22808, 

26407 
Northwest  Pipeline  Corp..  1223.  6164.  6597, 

9881.  10708.  11267.  13738.  14847.  15801. 

18146.  22359.  22935.  24589.  25163. 

25612.  25901,  27059 
Northwestern  Public  Service  Co.,  26082 
Odeco  Oil  ft  Gas  Co.,  3672 
Oklahoma  Gas  ft  Electric  Co.,  5274 
Omni  Exploration,  Inc  ,  et  al.,  9082 
Oroville-Wyandotte  Irrigation  District,  CA, 

6023 
Oxy  USA  Inc.  et  al.,  4902.  15984 
Pacific  Gas  ft  Electric  Co..  7869 
Pacific  Gas  Transmission  Co..  10417 
Pacific  Intersute  Offshore  Co  ,  14996,  18147, 

25163 
Pacific  Offshore  Pipeline  Co.,  14997,  25163 
Pacific  Power  ft  Light  Co.,  16400 


Paiute  Pipeline  Co.,  57,  1224.  6595.  7869, 
10709,  11803.  11804.  14848.  21469 

Palisades  Generating  Co..  10417 

Palmco  Management  Co.  et  al..  9082 

Pan  Pacific  Hydro.  Inc..  27060 

Panasci.  Henry  A..  Jr.,  24741 

Panhandle  Eastern  Pipe  Line  Co.,  58.  61. 
324.  1224.  6164.  8385,  10580.  10581. 

11804,  11807,  14997.  18018.  18979. 
19225,  20191,  23529,  24590,  24742 

Panhandle  Training  Co.,  16402 

Pelican  Intersute  Gas  System.  10581,  18019, 

20421 
Pennsylvania  Electric  Co..  I0S8I 
Pennsylvania  Electric  Co.  et  al.,  325 
Pennsylvania  Power  ft  Light  Co.,  325 
Phillips  66  Natural  Gas  Co.  et  al.,  66a  15299 
Plains  Petroleum  Operating  Co.,  22012 
Pollack.  Lester,  14286 
Portland  General  Exchange,  Inc.,  8592 
PotUtch  Corp.,  14145 
Potomac  Edison  Co.,  1224.  1225.  3839 
ProGas  U.S.A..  Inc..  5130 
PSI.  Inc..  7468 
Public  Service  Co.  of  Colorado.  13946. 

19609 
Public  Service  Co.  of  New  Hampshire. 

14145.  14146 
Puget  Sound  Power  ft  Light  Co.,  7091, 

26082 
Questar  Pipeline  Co.,  183,  846,  6024,  8385, 

11805,  14848,  14998.  22936.  23256. 
24591.  24742,  25491 

PacifiCorp,  22941 

Raton  Gas  T  ansmission  Co..  24591,  25901 

Realitos  Energy  Corp.,  19947 

Ringwood  Gas  Marketing  Co.,  1 1805 

Ringwood  Gathering  Co..  5547,  7262.  10185. 

12677.  13414.  21117.  21469,  24944,  27060 
Rochester  Gas  ft  Electric  Corp.,  1 1061, 

16402,  23690 
Rotherwood  Eastex  Gas  Storage  Services. 

22941 
Sabine  Pipe  Line  Co..  12675,  22012.  24742 
Salt  Lake  City  Corp.,  11808 
San  Diego  Gas  ft  Electric  Co.  et  al..  8383 
Sea  Robin  Pipeline  Co..  10185.  10709.  13947, 

14849,  14999.  19947,  25164 
Seagull  Marketing  Services,  Inc.,  et  al., 

13225 
SheU  Gas  Pipeline  Co.,  1225 
Shell  Offshore,  Inc.,  3673 
Shell  Western  EftP  Inc..  1785 
Sho-Me  Power  Corp..  16403 
South  Carolina  Electric  ft  Gas  Co.,  8382. 

8807 
South  Georgia  Natural  Gas  Co.,  1226,  6165, 

10418,  14849,  14850,  20421.  23690 
Southern  California  Edison  Co..  23255 
em  Co.  Services.  Inc..  1440 
authem  Natural  Gas  Co..  3122.  6597.  7090. 

7591,  787a  8592,  10582.  13738.  14146. 

14849,  14850.  15985,  19225.  21117. 

22617,  23257,  23690,  24288.  26246 
Southwest  Gas  Storage  Co..  8593.  26082 
Stingray  Pipeline  Co..  10418.  20191 
Summit  Hydropower.  16400 
Superior  Offshore  Co.,  10582 
Superior  Offshore  Pipeline  Co..  10709.  16401 
Swift  Creek  Power  Co..  Inc.,  1226 
Tacoma.  WA.  7090 
Tampa  Electric  Co.,  23255 
Tarpon  Transmission  Co..  10582,  18932 
^Tenneco  Oil  Co.  et  al.,  22808 


33 


FEDERAL  REGISTER  INDEX,  JaMary— Jmm  HM 


Tennessee  Gas  Pipeline  Co..  59,  1226,  5131. 

6165,  8386.  9882.  10418,  107ia  11439, 

13738,  14850,  14851,  15249,  24944, 

24945.  25613.  26836 
Texas  Eastern  Transmission  Co..  59,  183 
Texas  Eastern  Transmission  Corp.,  1227, 

6024.  6025,  6597,  7591,  8386.  9884, 

I07ia  14852.  18932.  18933.  19947, 

19948.  20422.  21344.  23691.  24945. 

25492,  25613 
Texas  Gas  Pipe  Line  Corp.,  14851 
Texas  Gas  Pipeline  Corp.,  1227 
Texas  Gas  Transmission  Corp..  59,  62,  1228, 

3840,  11061,  14852,  18584,  22483.  25164, 

26247 
Texas  Sea  Rim  PipeUne  Co..  Inc..  10710 
Texas  Utilities  Electric  Co.  et  al.,  7870 
Texas-New  Mexico  Power  Co.,  14853 
Texcol  Gas  Services.  Inc..  11807 
Thermal  Exploration.  Inc..  et  al..  12270 
TOC-Rocky  Mountains  Inc.,  9882 
Trans  Alaska  Pipeline  System,  25492 
Transco  Energy  Marketing  Co.  et  al..  8387 
Transcontinental  Gas  Pipe  Line  Corp..  61. 

845.  1228.  6598,  787a  10417.  10582. 

10711,  14853,  14854,  15249,  15250, 

15801,  17818,  19949,  20191,  21344, 

22941,  24017,  24407,  25165 
Transcontinental  Gas  Pipe  Line  Corp.  et  al., 

19225,  23258 
Transwestem  Pipeline  Co.,  846,  5131,  6169, 

6325,  10712,  11268,  14854,  14855,  14999. 

15250,  15551,  19949,  21 1 18.  22618, 

24017.  24591.  24946 
Trunkline  Gas  Co..  57,  60,  6026,  7871,  11805. 
>   14855.  14999.  15985.  20192.  20423.  24743 
TXG  Gas  Marketing  Co.  et  al..  1 1061 
Union  Electric  Co..  6598.  11808 
United  Gas  Pipe  Line  Co..  60.  1987.  3123. 

7871.  10186.  12677.  14146,  14856,  18019. 

18584.  19949,  19950,  25165,  26247,  26837 
United  Gas  Pipe  Line  Co.  et  al.,  1 1806 
United  Gas  Pipeline  Co.,  10583,  15985 
Upper  Peninsula  Power  Co.,  7871.  9883 
U-T  Offshore  System.  10711.  21118 
Utah  Power  ft  Light  Co..  10186 
Utah  Power  ft  Light  Co.  et  al..  3122,  5274, 

24592 
UtiliCorp  United  Inc.,  1 1062 
Valero  Intersute  Transmission  Co.,  5131, 

6026.  7468,  12008,  14856 

Valley  Gas  Transmission,  Inc..  846,  14857, 

20423 
Vesu  Energy  Co.  et  al.,  21467 
Watertown,  NY,  10583 
West  Penn  Power  Co.,  6027 
West  Texas  Gas,  Inc,  10186,  23529,  26248 
West  Texas  Gathering  Co.,  3673,  8387, 

14857,  15802,  15874,  18020 
West  Texas  Utilities  Co.,  1 1062 
Western  Gas  Intersute  Co.,  845,  14857, 

23692,  25492 
Western  Massachusetts  Electric  Co.,  3527 
Williams  Natural  Gas  Co.,  227,  1229,  6169, 

10419,  11062,  14857,  15000,  15250, 

21118,  22809,  24743,  24946,  25166, 

26837.  27060 
Williston  Basin  Intersute  Pipeline  Co.,  847, 

1229,  617a  14858,  20424,  22942,  24946, 

24947 
Wisconsin  Electric  Power  Co.,  325,  3528, 

6027.  19609.  19610 
Wisconsin  Power  ft  Light  Co..  3528 
Wisconsin  Public  Service  Corp..  1785,  3528, 

3673-3675 
New  England  and  Mid-Atlantic  Power  Pools; 
meeting;  1440 


Federal  Ethics  Law  Reform, 
President'f  Coaiinisgioii 

See  President's  Commission  on  Federal  Ethics 
Law  Reform 

Federal  Financial  Institntions 
Examination  Council 

NOTICES 

Home  Mortgage  Disclosure  Act  reports; 
availability  timeliness,  21666 

Federal  Grain  Inspection  Service 

RULES 

Agricultural  commodities  and  products; 
inspection  and  certification  standards: 
Reporting  and  recordkeeping  requirements; 
and  fee  schedule  changes,  5923 
Grain  standards: 
Agency  mission  sutement;  revision.  9197 
Peas,  whole  dry.  88 
Rice.  21401 

Soybeans;  splits.  24156 
Grain  weighing  equipment  and  grain  handling 
systems;  reporting  and  recordkeeping 
requirements.  5925 
Reporting  and  recordkeeping  requirements. 
5924 

PROPOSED  RULES 

Grain  standards: 
Rice,  rough,  8201 
Soybeans;  splits,  11543 
Wheat,  24176,  25806 
Shiplol  inspection  plan  (Cu-Sum): 
Shiplot,  unit  train,  and  lash  barge  grain  in 
single  lots;  inspection,  305a  9054 
Correction.  4109 
Soybean  oil  and  protein  testing  and  reporting 
requirements.  7778 

NOTICES 

Agency  designation  actions: 

Arizona,  14980 

Florida.  21645 

Illinois,  163.  5100,  5101,  8577,  18559 

Indiana,  5100,  8577,  8578,  18560 

Iowa,  162,  5101,  13393 

Louisiana,  13394,  23498    - 

Michigan,  162,  13393 

Nebraska.  8578,  18560 

North  Carolina,  23498 

Ohio.  162.  643.  8578.  13394.  23497.  23498 

North  Carolina.  13394 

Oklahoma.  162.  8578.  23497 

Texas.  23498 

Virginia.  643 

Wisconsin,  23498 
Grain  standards: 

Rapeseed.  common  and  turnip,  22924 
Hard  Red  Winter  wheat  protein 

determinations;  near  infrared  reflectance 
instruments  calibration,  20408,  22924 
Meetings: 

Advisory  Committee,  11556,  26815 

Missouri;  rice  inspection  services,  8224 

Soybean  oil  and  protein  testing;  research  and 
field  test  data,  equipment  approval,  and 
program  procedures.  17801 
Sunflower  seeds;  oil  equipment  calibration. 
7575 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 

Bridge  railings  design;  guide  specifications. 
25116 


t  Federal  Highway 

Construction  and  maintenance — 
Contract  procedures;  advertising  for  bids; 
noncollusion  affidavit/declaration 
requirement.  26187 
Contract  procedures;  standardized 
contract  clauses,  4269 
Highways,  design  standards;  signs. 

luminaries,  and  traffic  signals  standard 
specifications.  276 
Correction.  1844 
Highways;  pavement  policy,  1353 
Railroads;  authority  ciution.  9039 

Correction.  13369 
Speed  limit  enforcement  certification.  25565 
Truck  size  and  weight — 

Designated  highway  networks,  1928.  193a 
23976 
Uniform  Traffic  Control  Devices  Manual — 
National  standards.  2998 
Motor  carrier  safety  standards: 
Commercial  driver  testing  and  licensing 
standards;  Canadian  provinces  and 
territories.  22285 
Commercial  vehicles;  sutus  of  rulemaking 

actions,  7191 
Intracity  zone  and  foreign  motor  carrier 
exemptions.  12200 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures.  8912, 
Correction,  24711 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Federal-aid  projects;  advance  constructioA, 

24715 
Handicapped  parking,  uniform  system; 
regulatory  negotiation  advisory 
committee.  24908 
Truck  size  and  weight — 

Designated  highway  networks.  16372 
Reasonable  access.  19196 
Uniform  Traffic  Control  Devices  Manual- 
Passing  and  no-passing  zone  standards. 

1728 
Work  zone  traffic  control  standards 
revision,  23990 
Federal-aid  highway  programs;  acceleration  of 

projects;  i*ithdrawn,  23489 
Motor  carrier  safety  regulations: 
Parts  and  accessories  necessary  for  safe 
operation;  102-inch  wide  trailers, 
minimum  axle  width;  withdrawn.  27397 
Motor  carrier  safety  standards: 
Biometric  identification  system  for 

commercial  operators;  minimum  uniform 
standards,  20875 
Commercial  driver's  license  program;  waiver 

for  Alaska,  18311  ^ 

Commercial  driver's  license  standarw 

.  ,^ disquaUfications,  5036         "- — 

^Cqmmercial  motor  vehicle  definition;  gross 
weight  rating  criterion.  7224.  13391. 
25484 
Commercial  motor  vehicles  brakes; 

inspection,  repair,  and  maintenuice, 
5518  \ 

Emergency  warning  devices;  parts  a&i 

accessories  necessary  for  safe  operation. 
5516 
Paperwork  reduction.  15232 
Private  carriage.  7362 
Motor  vehicles;  commercial;  inspection,  repair, 
and  maintenance.  1 1020 
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Federal  Hiikway 

NOTICES 

EaviromBeaal  sutements;  notice  of  intent: 
AOegfaeay  and  Wathingtoa  Counties.  PA. 

13068 
Alpine  Junctioa/HolMck  Junction  vicinity, 

WY.  22391 
Bartow  County  et  al..  OA.  14901 
Berks  County.  PA.  23009 
BoMon,  MA.  3896.  13286 
Calhoun  and  Union  Counties,  AR.  13287 
Chemung  County,  NY,  20473 
Oaritamas  County,  OR.  18192 
dermoat  County.  OH.  14902 
Cohnbia  County.  OR,  9386 
Del  Norte  County.  CA.  2234 
Delaware  and  Franklin  Counties,  OH,  27091 
Eau  Claire  and  Chippewa  Counties,  WI, 

21709 
Elowah  County,  AL,  1 1 103 
Eugene,  OR.  8044 
Fresno  County.  CA,  21318 
Ocm  County  et  al..  ID.  24784 
Kenosha  County.  WI.  6230 
Ketchikan.  AK,  20473 
King  County.  WA.  24618 
Maricopa  County.  AZ.  10063 
Mecklenburg  County.  NC.  1468.  10063 
Monterey  County.  CA,  21319 
Multnomah  County,  OR.  u230 
Pierce  County,  WA,  12047 
Polk  County.  FL,  12047 
Prince  Wilham  County.  VA.  2233 
Raleigh  and  Summers  Counties,  WV.  10474 
Rockland  and  Westchester  Counties,  NY, 

21319 
San  Diego  County,  CA,  21319 
San  Joae.  CA.  3194 
Sanu  Clara  County.  CA,  21320 
St.  Louis  County.  MO.  19280 
Stafford  County  et  al..  VA,  et  al.,  18067 
SusKx  County.  DE,  7910 
Tulare  County,  CA,  8043 
Ventura  County.  CA,  14902 
Wake  County.  NC,  22391 
Washington  and  Fayette  Counties,  PA, 

13069 
Wilkes  and  Yadkin  Counties.  NC.  23337 
Meetings: 
Commercial  Motor  Vehicle  Safety 

Regulatory  Review  Panel.  21320 
National  Motor  Carrier  Advisory 

Committee,  8621,  21137 
Motor  earner  safety  standards: 
Commercial  driver's  license  reciprocity  with 

Canada,  22392 
Rdocatioa  assistance  and  real  property 
acquisition: 
Surface  Transportatioa  and  Uniform 

Relocation  Act  Amendments  of  1987; 

moving  expense  scliedule,  23338 
Relocation  assistance  and  real  property 
acquisition;  Surface  Transportation  and 
Uniform  Relocation  Act  Amendments  of 
1987;  moving  expense  schedule.  8931 

Federal  Home  Loan  Bank  Board 

RULES 

Debarment  and  suspension  (nonprocurement), 

4722 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Federal  home  loan  bank  system: 
Collateral  for  bank  advances.  61 12 
Election  of  Directors,  26017 


Federal  Savings  and  Loan  Insurance 
Corporation: 
Oaimantt  against  FSLIC  receiverships; 

requirement  to  present  claims  to 

receiver  before  commencing  litigation, 

12414 
Corporations  assets;  assignment  or  pledge, 

6108 
Directors,  officers,  employees,  and  agents; 

bond  form  and  amount;  $30,000 

minimum  deductible,  23098 
Equitv-risk  investments,  13400 
Federal  Home  Loan  Banks  as  secured 

creditors,  19133 
lavestment  portfolio  policy  and  accounting 

guidetines,  23437 
Money  laundering  crimes;  reporting 

requirements,  etc..  4261 
Preferred  stock;  purchase  and  sale  ("Freddie 

Mac"),  393 
Receivership  rules;  subrogation  of 

corporation  and  assignment  of  claims, 

6109 
Federal  savings  and  loan  system: 
Federal  Home  Loan  Banks  as  secured 

creditors,  19133 
Mutual  stock  associations;  charter  and  bylaw 

amendments,  approval  and  denial; 

authority  delegation  to  Principal 

Supervisory  Agent,  4237 
Organization,  functions,  and  authority 
delegations: 
Principal  Supervisory  Agent,  7393 
Principal  Supervisory  Agent;  management 

official  interlocks,  21393 
Practice  and  procedure: 
Adjudicatory  and  investigative  and  formal 

examination  proceedings,  26349 
Saving  and  loan  holding  companies: 
Prohibited  acts;  Supervisory  Agents,  relief 

applications  disapproval,  22414 

PROPOSED  RULES 

Competitive  EquaUty  Banking  Act; 
implementation: 
Federal  Savings  and  Loan  Insurance 
Corporation,  etc. — 
Assets  classification  system;  conforming 
and  technical  amendments,  6683 
Federal  home  loan  bank  system: 
Election  of  Directors,  14085 
Members  terminating  their  status  as  FSLIC- 
insured  institutions;  readmission,  13931 
Federal  Savings  and  Loan  Insurance 
Corporation: 
Directors,  officers,  employees,  and  agents; 
minimum  bond  coverage  and  required 
bond  coverage  of  Form  No.  22  (blanket 
bond).  25127  "^ 

Equity-risk  investments,  155,  15426 
Insured  institutions;  regulatory  capital 

requirements,  427 
Insured  institutions,  required  capital  levels; 

regulatory  intervention.  826 
Investment  portfolio  policy  and  accounting 

guidelines;  Board  action,  12434 
Investment  portfolio  policy  and  accounting 

guidelines,  1 1736 
Savings  and  loan  holding  companies — 
Creation  by  insured  institutions,  approval; 

application  processing,  4040 
Routine  reorganizations  approval;  short- 
form  application,  4043 
Subordinated  debt  securities;  issuance  and 
use,  1379 


Federal  savings  and  loan  system: 
Corporate  governance;  reorganization — 
Board  action  extension  of  time,  4040 
Withdrawn.  3629 
Customer  financial  records,  reteaie  by 

Federal  Associations,  3629 
Securities  brokerage  service;  preapproved 
corporation  activities,  14091 
Regulatory  agenda,  17542 
Savings  and  loan  holding  companies: 
Transactions  between  insured  institutions  and 
affiliates,  6689 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  4907,  5138.  10421,  11366, 
13236,  14863.  20919,  21472,  21663.  24036 
Committees;  establishment,  renewal, 
termination,  etc.: 
Federal  Savings  and  Loan  Advisory 

Council.  4907,  13433 
Conmiunity  Reinvestment  Act: 

Information  statement  revision,  13742 
Conservator  appointments: 
Acadia  Savings  &  Loan  Association,  12274 
Alamo  Savings  Association  of  Texas,  9889 
Alpine  Federal  Savings  A  Loan  Association, 

11276 
American  Federal  Savings  A  Loan 

Association,  11069 
American  Federal  Savings  A  Loan 

Association  of  Colorado,  1 5U09 
American  Federal  Savings  Bank.  15010 
American  Savings  &  Loan  Association  of 

Brazoria  County,  1 1069 
American  Savings  Association,  FA,  7983 
American  Security  Federa  Savings  &  LoAn 

Association,  12274 
Ameriway  Savings,  11276 
Anchor  Stavings  Association.  7983 
Arrowhead  Pacific  Savings  Bank,  13010 
Baldwin  County  Federal  Savings  Bank. 

13010 
Baldwin  County  Federal  Savings  Bank  et  al.. 

21128 
Baltimore  Federal  Financial.  FSA,  6399, 

7273 
BancPlus  Savings  Association,  1 1070 
Bankers  Savings  &  Loan  Association,  1 1070 
Barber  County  Savings  &  Loan  Association, 

9889 
Bayshore  Savings  Association,  1 1070 
Bedford  Savings  Association,  15008 
Benjamin  Franklin  Savings  Association, 

11070 
Bexar  Savings  Association,  9890 
Blue  Valley  Federal  Savings  &  Loan 

Association,  7985 
Brickellbanc  Savings  Association,  12274 
Broadview  Savings  Bank,  15010 
Cabrillo  Savings  Bank,  15008 
Cartersville  Federal  Savings  Bank  of 

Georgia,  15010 
Cass  Federal  Savings  A  Loan  Association  of 

St.  Louis,  15010 
Centennial  Savings  Bank,  FSB.  15010 
Central  Savings  Bank.  15008 
Central  Texas  Savings  &  Loan  Association, 

13010 
Century  Federal  Savings  Bank,  11276 
Century  Savings  &  Loan  Association,  1 1070 
Chillicothe  Federal  Savings  &  Loan 

Association,  12274 
Citizens  of  Texas  Savings  &  Loan 

Asaociation.  11070 


Federal  H 
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City  Federal  Savings  A  Loan  Association, 

13010,  1301 1 
City  Savings  &  Loan  Association,  1301 1 
City  Savings  Association,  11070 
Qvic  Savings  Bank.  25754 
Colonial  Savings  Association  of  America, 

9890 
Colorado  Savings  t  Loan  Association,  1 1070 
Commerce  Savings  Association,  11070 
Commonwealth  Savings  &  Loan 

Association,  11071 
Commonwealth  Savings  Association,  11071 
Community  FederJ  Savings  t  Loan 

Association,  12273,  13011 
Community  Savings  ft  Loan  Association, 

7983 
Concordia  Federal  Bank  for  Savings,  7983 
Concord-Liberty  Savings  ft  Loan 

Association,  11071 
Continental  Federal  Savings  ft  Loan 

Association,  12273 
Continental  Savings  ft  Loan  Association, 

11071 
Deep  East  Texas  Savings  Association,  12273 
DelU  Federal  Savings  ft  Loan  Association. 

13011 
Deseret  Federal  Savings  ft  Ijoan 

Association.  7273 
Duncan  Savings  ft  Loan  Association.  12273 
Durand  Federal  Savings  ft  Loan 

Association,  15011 
Elmwood  Federal  Savings  ft  Loan 

Association,  11071 
Elysian  Federal  Savings  Bank.  9362 
Enterprise  Federal  Savings  ft  Loan 

Association,  11276 
Equitable  Federal  Savings  Bank.  7983 
Equity  Federal  Savings  Bank.  13011 
Evangeline  Federal  Savings  ft  Loan 

Association,  12275 
Excel  Banc  Savings  Association,  1 5009 
Family  Fed-:ral  Savings  ft  Loan  AssociatioB, 

12275 
Fidehty  Federal  Savings  Bank.  13009 
FideUty  Savings  ft  Loan  Association,  12273 
Financial  Federal  Savings  &  Loan 

Association,  13009 
Financial  Security  Federal  Savings  ft  Loan 

Association,  12275' 
First  California  Savings,  FSA,  13011 
First  Capital  Savings  ft  Association  of 

Texas,  11071 
First  Equity  Savings  Association,  11071 
First  Federal  Bank  of  Alaska,  SB,  11071 
First  Federal  Savings  ft  Loan  Association. 

7986.  11071,  11072,  11277,  12276 
CoffeyvUle,  11277 
Colorado  Springs,  1 1276 
Eunice,  12276 
New  Iberia,  12276 
Scotlandville,  12276 
Florida  Keys,  12276 
Southeast  Missouri,  13009 
First  Federal  Savings  Bank,  13011 
First  Savings  Association  of  Southeast 

Texas,  12276 
First  Savings  of  AM,  a  FSftLA,  12276 
First  Savings  of  LA,  FSA,  11277 
First  South  Savings  Association,  12276 
First  State  Savings  Association,  9890 
First  Sute  Savings  Bank,  F.S.B.,  9890 
First  Venice  Savings  ft  Loan  Association, 

12276 
Fontainebleau  Federal  Savings  Bank,  1 1072 
Founders  Savings  ft  Loan  Association.  13012 
Freedom  Savings  ft  Loan  Association,  10422 


French  Market  Homestead,  FSA,  7986 
Gateway  Savings  Bank,  15012 
General  Savings  Association.  12277 
Germantown  Trust  Savings  Bank.  11277 
Gibraltar  Savings,  13012 
Gilbraltar  Federal  Savings  Bank,  11072 
Golden  Circle  Savings  Association,  FSB, 

13012 
Golden  Triangle  Savings  ft  Loan 

Association,  12277 
Great  Atlantic  Savings  Bank,  Federal 

Savings  Bank.  15012 
Guaranty  Federal  Savings  ft  Loan 

Association,  7986 
Heritage  Federal  Savings  ft  Loan 

Association,  15012 
Heritagebanc  Savings  Association,  13012 
Hill  Financial  Savings  Association,  1 1072 
Home  Federal  Savings  ft  Loan  Association, 

9890 
CentraUa,  12277 
Joliet,  12277  i 

Home  Savings  Bank.  9890 ' 
Horizon  Federal  Savings  ft  Loan 

Association,  9362 
Horizon  Financial,  FA,  25754 
Humble  Savings  &  Loan  Association,  1 1072 
Illinois  Savings  Bank.  F.A.,  12277 
Independence  Federal  Bank,  F.S.B.,  7986 
Independence  Savings  ft  Loan  Association, 

13012 
Jasper  Federal  Savings  ft  Loan  Asociation, 

12277 
Jefferson  Savings  ft  Loan  Association.  12277 
La  Hacienda  Savings  Association,  9889 
Landmark  Savings  Bank,  FSB,  11072 
Liberty  Bell  Savings  Association,  11072 
Liberty  County  Federal  Savings  ft  Loan 

Association,  11072 
Liberty  Federal  Savings  ft  Loan 

Association,  12277 
Libertyville  Federal  Savings  ft  Loan 

Association,  13012 
Lincoln  Federal  Savings  ft  Loan 

Association,  11072 
Lincoln  Savings  ft  Loan  Association,  12277, 

24036 
Madison  County  Federal  Sa%dngs  ft  Loan 

Association,  12278 
Madison  Guaranty  Savings  &  Loan 

Association,  9890 
Meridian  Savings  Association,  ISO  1 3 
MeritBanc  Savings  Association,  12278 
Mesa  Federal  Savings  ft  Loan  Association, 

11443 
Metropolitan  Federal  Savings  ft  Loan 

Association,  18699 
Miami  Savings  Bank,  12278 
Mid-America  Federal  Savings  ft  Loan 

Association,  1 1443 
Midland-Buckeye  Federal  Savings  ft  Loan 

Association,  13013 
Midwest  Federal  Savings  ft  Loan 

Association,  7275,  11073,  12278 
Midwest  Home  Federal  Savings  Bank,  12278 
Midwest  Savings  Association,  FA,  25754 
Midwestern  Savings  Association,  12278 
Mission  Savings  Association,  1 1073 
Modem  Federal  Savings  ft  Loan 

Association,  11277 
Mountainwest  Savings  ft  Loan  Association, 

7986 
Murray  Federal  Savings  ft  Loan 

Association,  23734 
Murray  Savings  Association,  13009 
Nile  Valley  Federal  Savings  ft  Loan 

Association,  7986 


North  Jersey  Savings  ft  Loan  Assodation, 

7986 
Occidental/Nebraska  Federal  Savings  Bank. 

9562       >?• 
Otero  Savings,  a  Federal  Savings  ft  Loan 

Association,  11073 
Padre  Federal  Savings  ft  Loan  Association, 

11073 
Park  Cities  Savings  Association,  13013 
Peoples  Federal  Savings  ft  Loan  Asaociation 

of  Thibodeaux,  12278 
Peoples  Savings  ft  Loan  Association,  1 1073 
Permian  Savings  ft  Loan  Association,  9889 
Perpetual  Savings  Association,  a  FSftLA. 

13013 
Phenix  Federal  Savings  ft  Loan  Association, 

FA.,  11073 
Platte  Valley  Federal  Savings  ft  Loan 

Association,  7986 
Republic  Bank  for  Savings,  FA,  13009 
Resource  Savings  Association,  13013 
River  City  Federal  Savings  Bank,  12278 
Rocky  Mountain  Savings,  a  Federal  Savings 

Bank.  11073 
Royal  Oak  Savings  ft  Loan  Association, 

15013 
Royal  Palm  Savings  Bank,  12279 
Rusk  Federal  Savings  ft  Loan  Association. 

12279 
Sabine  Valley  Savings  ft  Loan  Aandatioii. 

12279 
San  Antonio  Savings  Association.  9891 
Savings  of  Texas  Association,  1 2279 
Seabank  Savings,  FSB.  18699 
Security  Savings  ft  Loan  Association,  7987 
Security  Savings  Association,  FSA,  12279 
Shawnee  Federal  Savings  ft  Loan 

Association,  11073 
Skokie  Federal  Savings  ft  Loan  AsaociatioB, 

12279 
Southeast  Texas  Savings  ft  Loan 

Association,  12279 
Southeastern  Savings  Association,  1 1074 
Southern  Floridabanc  Federal  Savings  ft 

Loan  Association,  7987 
Southroost  Savings  ft  Loan  Association, 

9890 
Southwest  Savings  ft  Loan  Association, 

9562,  18699 
Spindletop  Savings  Associatioa,  12279 
Spring  Branch  Savings  ft  Loan  Associatioa, 

11074 
State  Mutual  Federal  Savings  ft  Loan 

Association,  15009 
Suburban  Savings  Association,  9890 
Sun  Country  Savings  Bank  of  New  Mexico 

Federal  Savings  Bank,  1 1074 
Sun  Savings  ft  Loan  Association,  1 1074 
Sun  Savings  Association,  F.A.,  7987 
Timberland  Savings  Association,  12279 
Topeka  Savings,  a  FSftLA,  9891 
Trinity  Valley  Savings  ft  Loan  Associatioa, 

11074 
Tropical  Federal  Savings  ft  Loan 

Association,  12280 
Unified  Savings,  13009 
Unipoint  Federal  Savings  Banks,  11277 
United  Guaranty  Federal  Savings  Bank, 

11443 
Universal  Savings  ft  Loan  Association,  7987 
Valley  Federal  Savings  ft  Loan  Association, 

11074 
Valley  Federal  Savings  Bank.  11074 
VUlage  Savings  Bank,  F.S.B.,  11074 
Vision  Banc  Savings  Association,  9891 
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Wailuactoa  Savings  k  Loao 

I»I3  ( 

Westco  Savings  Baak,  FSB,  18699 
Western  GuJf  Savings  A  Loan  Asaociatioa, 

11074 
Westwood  Savings  k  Loan  Asaociatioa. 

95« 
FederaJ  Savings  and  Loan  Insurance 
Corporatioa: 
Inaoivcnt  insured  institutioas;  authority  to 

appoint  cooservator,  7093 
Insurance  premium,  12479 
Insurance  premiums,  237S4 
Insured  institutioas;  average  return  on  aiaels, 

24037 
Thrift  financial  data;  availability,  26839 
Meetings: 
Federal  Savings  and  Loan  Advisory 

Council.  13434 
Organiratioa,  fimctioas,  and  authority 
delegations: 
Federal  Savings  and  Loan  Insurance! 

Corporation,  Executive  Director,  et  al., 

22486 
Federal  Savings  and  Loan  Insurance 

Corporation,  Executive  Directors,  et  al.; 

insolvent  insured  institutions,  10187 
Receiver  appointments: 
American  Savmgs  k  Loan  Asapciation,  63, 

64 
American  Savings,  •  Federal  Savings  & 

Loan  Asaociatioa,  7273 
BkxMnrield  Savings  k  Loan  Association, 

FA..  1445 
Carver  Savings  ft  Loan  Association,  1 1073 
Charter  Savings  A  Loan  Association.  1444 
First  Federal  Savings  ft  Loan  Asaociatioa, 

1444 
Gibraltar  Savings,  14149 
Independence  Savings  ft  Loan  Association. 

1443 
Keystone  Savings  ft  Loan  Association,  1443 
Lincoln  Savings  ft  Loan  Association,  18021 
Manhattan  Beach  Savings  ft  Loan 

Association,  7275.  11075 
Mid-State  Savings  ft  Loan  Association, 

11073 
Midwest  Federal  Savings  ft  Loan 

Asaociatioa,  25756 
Murray  Savings  Association.  25756 
Sequin  Savings  Association,  1445 
Si^ial  Savings  ft  Loan  Asaociatioa, 

12280 
Southern  Federal  Savings  Bank.  7273 
Tropical  Federal  Savings  ft  Loan 

Asaociation,  18022 
Union  Savings  Association,  1445 
United  Savings  Bank  of  Wyonung.  F.S.B., 

1445 
Western  Savings  ft  Loan  Asaociatioa.  8S3, 

6335,  26840  ^^ 

Yoakum  Federal  Savings  ft  Loan 

Association.  1443 
Self-regulatory  organizations;  unlisted  trading 
privileges: 
Midwest  Stock  Exchange,  Inc.,  3330 
Philadelphia  Stock  Exchange,  Inc..  3331 
Applications,  hearingi,  determinations,  etc: 
First  Federal  Savmgs  ft  Loan  Association. 

Of- 
Roanoke  Rapids,  3675 
Rusaeilville.  3531 
Fountain  Federal  Savmgs  Bank,  3331 
Glen  Ridge  Savings  ft  Loan  Association, 

3532 
Midland  Fiiuuicial  Savings  ft  Loan 

Asaociatioa.  3332 


10422. 


Mid- West  Federal  Savings  Bank.  22487 
Pioneer  Savings  Bank,  22487.  25756 
United  Federal  Savings  Bank,  3332 

Federal  Home  Loui  Mortgage 
Corporatioa 

NOTICES 

Meetings;  Sunshine  Act.  3713,  12049.  18381. 
27093 

Federal  Labor  Relatkms  Authority 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership, 
3138 

Federal  Maritime  Comminioa 

RULES 

Maritime  carriers  in  domestic  oflsboie 
ooaxutSOf. 
Tariff  filing  requirements;  Hawaiian  domestic 
ofTshore  trade,  11716 
Maritime  carriers  in  foreign  commerce: 
Adverse  conditions  affecting  U.S.-flag 

carriers  not  existing  for  foreign  carriers 
in  U.S.;  actions  to  address,  1 1529 
Conditions  unfavorable  to  shipping,  actions 
to  adjust  or  meet — 
PeruAJnited  States  trade,  12629 
Service  contracts — 
Essential  terms;  correction  of  clerical  or 
administrative  errors,  1 363 
Tariff  changes;  effective  date  rules,  20127 

PROPOSED  RULES 

Maritime  earners  in  domestic  offshore 
oomroerce: 
Tariff  filing  requirements;  Hawaiian  domestic 

offshore  trade.  5253 
Tariff  publication  of  free  time  and  detention 

charges  applicable  to  carrier  equipment 

interchanged  with  shippers  or  their 

agents.  5506.  11249 
Maritime  carriers  in  foreign  commerce: 
Agreements  subject  to  Shipping  Act  of  1984; 

conference  and  joint  service/consortium 

agreements;  defhiition;  withdrawn. 

26218 
Carriers,  United  States  and  foreign; 

definitions,  12661 
Tariff  publication  of  free  time  and  detention 

charges  applicable  to  carrier  equipment 

interchanged  with  shippers  or  their 

agents,  5506.  11249 
Regulatory  agenda.  17334 

NOTICES 

Agency  information  collectioa  activities  under 
OMB  review.  65,  24592 

Agreements;  additional  information  requests: 
South  EuropeAJSDA  Pool  Agreement. 

18936 
Transpacific  Stabilization  Agreement,  3532 

Agreements  filed,  etc.,  63.  184.  183.  326.  480, 
661.  9%.  1234.  3140,  3332,  3683.  4073, 
4074.  4908.  5275.  5276,  3673.  6028.  6172. 
6173,  6600.  6965,  7474.  7600,  7601.  7881. 
7987.  7988.  8822.  9083.  9231,  9363.  9891. 
10048.  10721,  11277,  11443,  11366.  11808. 
12280,  12480.  12681.  13236.  13360.  13361. 
13742,  13949.  14393,  14863.  13013-15015, 
15555,  15806.  15992,  16163.  16405.  17820, 
18936,  18937.  19436.  19612,  20198.  20640, 
20642,  21283.  21284.  21472.  21473,  21663, 
22364.  22620.  22931,  23695,  23739.  24238. 


24239.  24418,  24930,  23171,  23172,  23343. 
23621.  23736,  26089,  26249,  26417.  27061. 
27425,  27734,  27735,  27795 
Casualty  and  nonperformance  certificates: 
Aloha  Pacific  Cruises  Inc.  et  al..  18022 
Ocean  Quest  International/Ocean  Spirit 

Shipping,  Ltd.,  10049 
Pride  Cruise  Lines,  Ltd./Carter-Green-Redd 

Inc..  7096.  7474 
Showa  Line.  Ltd..  15533 
Showa  Line.  Ltd./Oceanic  Cruise.  Ltd.. 
21284 
Complaints  filed: 

Ariel  Maritime  Group,  Inc.,  et  al..  183 
Fleet  Shipping  Lines,  Inc.,  et  al.,  21284 
Guam  Kashyu,  inc.,  et  al.,  326 
Pueblo  International,  Inc.,  et  al.,  13013 
Safbank  Line  Ltd.  et  al.,  20198 
South  Florida  NVOCC  ft  NAOCC 
Asaociation.  Inc.,  et  al.,  8597 
Environmental  statements;  availabiUty.  etc.: 
U.S./Ecuador  trade;  laws  affecting  shipping 
conditions,  15992 
Freight  forwarder  licenses: 
A.  Hartrodt  (PACIFIQ  Inc.  et  al.,  9363 
Alberto  Scott  ft  Co.,  Inc.,  et  al..  6173 
Alps  International  et  al.,  327 
American  Red  Ball  International.  Inc.,  6449 
ARI  Shipping  Corp.  et  al..  22620 
BftM  International  et  al..  13555 
Beverly  Hills  Transfer  ft  Storage  Co..  327 
C.H.  Robinson  International.  Inc.,  et  al., 

18023 
Cowan.  George  Robert,  et  al.,  9364 
Fast  Shipping  Co..  6173 
Immediate  Customs  Services.  Inc.,  et  al., 

27211 
Indus  Shipping  Co.  et  al.,  12681 
Intercontinental  Freight  Service  Corp.  et  al.. 

18153 
Masterfreight  International  Corp.  et  al.. 

12280 
NOVO  Express  International,  Inc.,  et  al.. 

12280 
P.A.C.  Transport,  Inc.,  et  al.,  24749 
Rical  Express,  Inc.,  et  al.,  1235 
Investigations,  hearings,  petitions,  etc.: 
American  Star  Lines,  Inc.,  20641 
American  Trucking  Associations,  6966,  8261 
Guam  Chamber  of  Commerce.  7276  f 

Independent  Caribbean  Line,  Ltd..  20920 
Jugolinija,  4336 

Matson  Navigation  Co..  Inc.,  3138,  8822 
Trans- Atlantic  trades — 

Possible  malpractices,  19436 
Trans-Pacific  trades — 

Possible  malpractices,  18595 
U.S./Ecuador  trade;  shipping  conditions, 
10721,  21473 
Meetings: 
Section  18  Study  Advisory  Committee. 
10O49 
Meetings;  Sunshine  Act,  350.  2257.  4380,  6473, 

8433,  11319.  13293,  21725,  26464 
Shipping  Act  of  1984: 
Controlled  carriers  listing;  update,  23903 
Korea  laws,  regulations,  and  policies,  6599 
Service  contracts;  service  and  cargo 

commitments  by  carriers  and  shippers, 
15236 
Tariffs,  inactive;  cancellation,  23531 
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Federal  Mediation  and  Conciliation 

Senrice 
rOles 

Drug^free  workplace  requirements;  grants. 
4947 
Correction,  6363 

PROPOSED  RULES 

Freedom  of  Information  Reform  Act  of  1986: 
Fee  schedule  and  administrative  guidelines, 
25879 
Mediation  assistance  in  Federal  service: 
Agreement  negotiations;  notice  to  agency 
(Form  F-53).  25467 
Regulatory  agenda,  17334 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  17819 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
3848 

Federal  Mine  Safety  and  Health 
Review  Commission  i 

RULES 

Equal  Access  to  Justice  Act;  implementation, 

6284 
Freedom  of  Information  Act;  impletnentation: 
Uniform  fee  schedule  and  administrative 
guidelines,  3021  , 

NOTICES  I 

Discrimination  and  compensation  awards; 

applicable  interest  rates,  2226 
Meetings;  Sunshine  Act,  1287.  2257.  3722, 

3900,  5196,  5713,  6058.  7665.  9120,  9588, 

10781,  11603.  12049,  12329,  13071.  16192. 

17854.  19484.  20960.  21161.  22053.  24283. 

24464.  23202.  27093 

Federal  Pay,  Adyisory  Committee 

NOTICES 

Meetings,  26399 

Federal  Procurement  Policy  Office 

NOTICES 

Buy  American  Act;  country  of  origin 

determination;  hearing,  25394 
Buy  American  Act;  policy  guidance.  9112, 

12532 
Circulars,  policy  letters,  etc.: 

XX-X,  24435 
Consultants  and  conflicts  of  interest  (Policy 

letter  XX-X).  24435 
Small  business  competitiveness  demonstration 

program;  policy  directive,  3348,  4943, 

10598 

Federal  Railroad  Administration 

RULES 

Railroad  operating  rules: 
Alcohol  and  drug  use  control — 
Random  drug  testing  program;  compliance 
dates,  22283 
Safety  devices;  prohibition  against 
tampering,  5485 

PROPOSED  RULES 

Railroad  operating  rules: 

Camp  cars;  protection  procedures,  7219 
Signal  systems;  grade  crossing  safety,  49,  4319 

NOTICES  ^ 

Exemption  petitions,  etc.:  V^ 

Algers,  Winslow  ft  Western  Railway  Co.,  et 
al.,  13430 


Association  of  American  Railroads,  5193 
BuHington  Northern  Railroad  Co..  13451 
Burlington  Northern  Railroad  et  al.,  8427 
Chicago  ft  North  Western  Transportation 

Co.,  14727 
Lamoille  Valley  Railroad  et  al.,  4373 
Long  Island  Rail  Road,  506.  38% 
National  Passenger  Railroad  Corp.  (Amtrak), 

27790 
Northeast  Illinois  Regional  Commuter 

Railroad  Corp.  et  al.,  14727 
Ohio  Central  Railroad,  Inc.,  et  aL,  8428 
Port  Authority  Trans-Hudson  Corp.,  307 
Soo  Line  Railroad  Co..  14727 
Southern  Pacific  Transportation  Co.  et  al.. 

10773.  22831 
Union  Pacific  Railroad  et  al..  4376 
Meetings: 
Northeast  Corridor  Safety  Committee.  886. 
13451 
Rail  passenger  equipment;  construction 

materials,  flammability  and  smoke  emission 
characteristics;  performance  criteria 
guidelines,  1837 

Federal  Register,  Administrative 
Committee 

See  also  Federal  Register  Office 
RULES 

Publication  procedures;  updates  and  changes, 
9670 
Correction,  23343 

Federal  Register  Office 

NOTICES 

American  Institute  in  Taiwan  and  Coordination 
Council  for  North  American  Affairs; 
agreements  availability,  3877 

Libraries  annoimcing  availability  of  Federal 
Register  and  Code  of  Federal  Regulations, 
15608 

List  of  acts  requiring  publication  in  Federal 
Register  (1988).  See  Reader  Aids  section 
in  March  17  Federal  Register  issue. 

Federal  Reserve  System 

RULES  , 

Authority  delegations:  ' 

General  Counsel;  authority  not  to  deny 
requests  for  director  interlocks  with 
diversified  savings  and  loan  holding 
companies,  10139 
Availability  of  funds  and  collection  of  checks 
(Regulation  CC): 
Expedited  Funds  Availability  Act; 
implementation — 
Funds  availability  and  disclosure  to 

customers.  13841 
Teller's  checks;  issuance.  13839 
Preemption  determinations — 
Wisconsin,  13837 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Banking  organizations,  capital  adequacy; 
risk-based  capital  guideUnes.  4186 
Correction.  12531 
Electronic  fuad  transfers  (Regulation  E): 
Official  staff  commentary  update.  9416 
Equal  credit  opportunity  (Regulation  B): 
Official  staff  commentary  update.  9416 
Extension  of  credit  by  Federal  Reserve  banks 
(Regulation  A): 
Discount  rates  increase.  10270 
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Membership  of  State  banking  iistitutioas 
(Regulation  H): 
Banking  organizations,  capital  adequacy; 
risk-based  capital  guideiinei,  4186 
Correction,  12531 
Call  report  publicatioa  requirements.  7IS2 
Financial  condition  of  State  miMhu  banks 
and  U.S.  branches  and  ayiirjra  of 
foreign  banks  (call  reports);  avaflability. 
6115 
Investment  companies;  investment  in  stock.   / 
7180  I 

Correction,  10482  * 

Securities  credit  transactions;  OTC  margia 
stocks  Ust  (Regulations  G.  T.  U.  and  X). 
4234.  16337 
Truth  in  lending  (Regulation  Z): 
Credit  and  charge  card  disclosiirea,  13833 
Home  equity  disclosure  reqinremeiits.  24670 
Official  staff  commentary  update,  9417 
Correction,  13455 

PROPOSED  RULES 

Availability  of  funds  and  collectioa  of  dieclta 
(Regulation  CQ: 
Expedited  Funds  Availability  Act; 
implementation — 
Teller's  checks;  issuance,  3493 
Preemption  determinations — 
Wisconsin,  5495 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Operations  subsidiaries  reniwion.  4833 
Regulatory  agenda.  17562 
Truth  in  lending  (Regulation  Z): 

Home  equity  disclosure  requirements.  3063 
Official  staff  commentary  update 
Correctioti.  227 

NOTICES 

Agency  information  collectioa  activities  under 
OMB  review,  327,  1235,  3534,  4337.  5276. 
6174.  7988,  10584,  11444,  18333.  18596. 
22621.  24037.  25344,  25493,  25622,  27425. 
27735 
Autoouted  clearing  house  transartinm;  risk 

reduction.  "8822,  10722 
Community  Reinvestment  Act: 

Information  statement  revision.  13742 
Electronic  fund  transfer: 
Book  entry  securities  transfer;  risk  reductioa; 

policy  statement,  26090 
Offshore  netting  and  clearing  arrangements; 
risk  reduction;  poUcy  statement;  interim. 
26092 
Payments  system  risk  reductioa  program; 
pricing,  overdraft  imawrcnieat.  and 
caps,  26094 
Private  delivery-against-payment  systems; 

risk  reduction;  policy  statement,  26104 
Rollovers  and  continuing  contracts  to  reduce 
daylight  overdrafts;  risk  reductioa; 
policy  statement,  26107 
U.S.  agencies  and  foreign  bank  brawJifa, 
policy  statements,  26108 
Expedited  Funds  Availability  Act; 
implementation: 
Returned  check  services;  fees,  1 1809 
Fair  housing  advertising  and  poster 

requirements,  11567.  17821 
Federal  Open  Market  Committee: 
Domestic  policy  directives,  7989,  18396. 
24594 
Federal  Reserve  Bank  services;  fee  schedules 
and  pricing  principles: 
Private  sector  adjustment  factor.  4074.  26250 
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Meetin(s: 

Consumer  Advisory  Cooncil,  11073,  23172 
Meetinss;  Sumhme  Act,  226,  Sia  1049.  1470, 
2037.  3181.  3722,  3900,  4939.  6058,  6473, 
6802,  7323,  7665,  8032,  8432,  8879.  9588, 
10213,  10781.  11605.  12530,  12738^^13293, 
13604,  13975.  14188,  14733.  14908,  15589. 
16192,  18072,  18381.  18711,  19484.  20234, 
2096a  21161.  21524,  22395,  22837.  23562, 
24285,  24620,  24787,  24980,  25202.  25656. 
26139.  26464,  26887.  27096,  27270 
Organizatioa,  functioM.  and  authority 

ddegatioos.  26251 
Piiinary  dealers;  foreign  govenuneiit  treatment 
of  U.S.  companies  operating  in 
government  debt  markets  abroad.  5676 
Securities  underwritug  lubaidiarics;  revenue 

limit  review.  26840 
Sobodianes'  underwriting  of  asset-backed 
'  swHiilifa  of  affiliates;  section  20  restriction 
modiHcatioa  request,  26840 
Applications,  hearingx.  determinationx  etc.- 
Acadia  State  Bancshares,  Inc..  et  aL.  11810 
Adrian  Building  Corp.  et  al..  3139 
Andersoo,  Dennis  L.,  et  al..  20198 
Angle.  William  D..  Dr..  et  al..  13237 
Annapolis  Bancshares,  Inc.  1233 
Artenusu  Holdings,  Inc..  et  al..  1 1368 
Ashley,  J.C  Jr.,  et  aL.  1 1075 
Atherton.  W.&,  et  aL.  22365 
Baker.  Robert  S.,  et  aL,  1991 
Banc  One  Cori>..  25494 
Banc  One  Corp.  et  al.,  8597 
BancMidwest  Corp.,  !0584 
Bancomer  S.N.C.  9^ 
BancpaL  Inc..  et  aL.  15237 
Bank  of  Boaton  Corp..  12481 
Bank  of  Boston  Corp.  et  al.,  20199 
Bank  of  New  England  Corp.,  4337 
Bank  of  Tokyo,  Ltd.,  328 
Banknorth  Group,  Inc..  et  al..  24749 
Barclays  PLC  et  al..  18133,  26232 
Baraett  Banks,  Inc.,  3849,  22363 
Bamett  Banks,  Inc..  et  al..  1445.  27061 
Baughman.  Gene  A.,  et  al.,  3532,  3849 
Blaintown  Bancorp,  Inc.,  et  al.,  18597 
BMC  Bankcorp  Inc.,  25622 
B.MJ  Fmancial  Corp.  et  al.,  24593 
BMR  Financial  Group.  Inc.,  et  al.,  22812 
Brandit.  Roger,  et  al.,  26254 
Braun,  Marvin,  et  al.,  16163 
BT  Financial  Corp.  et  al.,  1 1076 
Caisse  Natiooale  de  Credit  Agricole  S.A., 

26110 
Caisae  Nationale  de  Credit  Agricole  S.A.  et 

aL,  13114,  13747 
Campbell.  R.B..  et  al..  20920 
Canadian  Impenai  Bank  of  Cotnmerce, 

25173 
Capital  City  Bank  Employee  Stock  Option 

Plan,  26253 
Capital  City  Bank  Group,  Inc.,  et  al.,  15807 
tiapital  Reserves  Group,  Inc.,  23535 
Capitol  Bancorp.  Ltd..  et  al.,  4077.  6600 
Carolina  First  BancShares,  Inc..  12481 
Carolina  First  BancShares,  Inc.,  et  al.,  8398 
Cascade  Bancorporatioa.  Inc.,  et  al.,  25904 
CBAT  Bancshares,  Inc.,  et  al.,  997.  5139 
Center  Fmancial  Corp..  11278 
Central  Bancorporation  Inc.,  et  al.,  1614 
Chase  Manhattan  Corp.,  12681 
Chase  Manhattan  Corp.  et  al.,  12955 
Citicorp.  7096.  15806 
Citicorp  et  al..  12682 
Citizens  ft  Northern  Corp.  et  aL,  8398 
Citizens  Bancorp  et  al.,  7882 
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Qtizens  Dimension  Bancorp,  Inc.,  3277 
OtNat  Bancorp,  Inc.,  et  al.,  1446 
Colbert,  Thomas  W..  et  al..  6966,  12481 
Coleman  County  State  Bank  Employee 

Stock  Option  Plan,  328 
Colonial  Banc  Corp.  et  al..  66 
Colorado  National  Bankshares,  Inc.,  26841 
Commercial  Bancshares  of  Roanoke,  Inc.,  et 

al..  26841 
Commercial  Bank  of  Kuwait  Sak  et  al., 

20920 
Commercial  Security  Bancshares,  Inc.,  186 
Community  Financial  Corp.,  1 1076 
Community  National,  BancxHp,  Inc.,  25905 
Compagnie  Financiere  de  Suez,  9085,  18597 
Compagnie  Financiere  de  Suez  et  al.,  26253, 

27735 
Continental  Bancorp.  Inc.,  et  al.,  13013 
CSB  Acquisition  Corp.  et  al.,  27736 
Curd,  Howard  R..  et  al.,  24259 
Deisetiroth.  Malcolm,  Jr.,  5139 
Drake-Lyman  Bancshares,  Inc.,  3533 
Dresdner  Ban  AG  et  al.,  11278 
Dresdner  Bank  AG,  25173 
Dubin.  March  L.,  et  al.,  23535 
Eastcbester  Financial  Corp.  et  al.,  66,  1991 
Edsall,  Wayne,  et  al.,  7989 
Eggers.  James  W.,  et  al.,  25623 
Employees'  Profit-Sharing  Plan  of  United 

Sutes  Trust  Co.  of  New  York  and 

Affiliated  Companies,  1236 
Equimark  Corp.  et  al..  1992 
Erie  Bankshares.  Inc..  11568 
Erikson.  Vivian  S..  et  al.,  5676 
Excel  Bancorp,  Inc.,  3849 
Farber.  Rudolph  E..  10585,  12955 
Field.  Peter  W..  et  al.,  13561 
Fifth  Third  Bancorp  et  al.,  18153 
Financial  Future  Corp.  et  al.,  997 
First  American  Corp.,  19237,  22366 
First  Bancorp,  Inc.,  11278 
First  Brundidge  Bankshares,  Inc.,  3277 
First  Chicago  Corp.,  7601,  12482 
First  Chicago  Corp.  et  al.,  998 
Fust  Clay  County  Banc  Corp.  et  al.,  21667 
First  Commercial  Holding  Corp.  et  al., 

23536 
First  Essex  Bancorp,  Inc.,  et  al.,  3849 
First  Financial  Bancorp,  25494 
First  Financial  Corp.  Employee  Stock 

Ownership  Plan  Trust  et  al.,  24750 
First  Interstate  Bancorp,  24751 
First  Interstate  Bank  of  Fargo,  N.A.  and 

AfRUates  ESOP.  25623 
First  Interstate  Corp.  of  Wisconsin,  998 
First  National  Bancshares  Corp.  et  al.,  18598 
First  National  Financial  Corp.  et  al,  13561 
First  of  America  Bancorporation-Illinois, 

Inc.,  et  al.,  27426 
First  Peoples  Financial  Corp.  et  al.,  16165 
First  Sute  Bancorp  et  al.,  23266 
First  Sute  Bancorp,  Inc.,  et  al.,  3533 
Fust  Union  Corp.,  24038,  27062 
First  Union  Corp.  et  al.,  998 
First  United  Corp.  et  al.,  10723 
First  Wachovia  Corp.  et  al.,  20430 
Fischer.  Jay  A..  11279 
Fleet/Norstar  Financial  Group,  Inc.,  4077, 

25623 
FNB,  Inc.,  et  al.,16164 
FNC  Acquisition  Co.  et  al.,  13115 
Frankford  Corp.  et  al.,  4909 
Franklin  Bancorporation,  Inc.,  et  al.,  8599 
Fuji  Bank,  Ltd.,  et  al.,  6449,  21286,  22812 
Gateway  Financial  Corp.  et  al.,  12482 
General  Educational  Fund,  Inc.,  et  al.,  22488 


Gesme.  Charles  R.,  et  al.,  19436 
GUIett.Eric  A,  etal,  13115 
Oilman  Investment  Co.  et  al.,  20431 
Golden  Isles  Financial  Holdings,  Inc.,  et  al., 

9892 
Goodwin,  Daniel  L.,  et  al.,  20431,  27737 
Gore  Bronson  Bancorp,  Inc.,  et  al.,  5677 
Gosch.  Jack  E..  et  al.,  22622 
Grand  Bank  Financial  Corp.  et  al..  15257 
Greatbanc.  Inc.,  18154 
Hales,  Thomas  E.,  14150 
Hansen  Minnesota,  Inc.,  5677 
Hawkeye  Bancorporation  Employee  Stock 

Ownership  Plan  et  al.,  21287 
Hyden  Citizens  Bancorp,  Inc.,  et  al.,  7883 
Illinois  Holding  Co.  et  al.,  24593 
Impenai  Bank,  13562 
Indian  River  Banking  Co.  et  al..  6600 
Institution  for  Savings  in  Newburyport  et  al., 

6450 
Interchange  Financial  Services  Corp.  et  al., 

328 
J.  Bar  M.  Shonaey,  Inc.,  et  al.,  1000 
Jackson,  Jerry  G.,  23536 
Jason  Bankshares,  Inc.,  66 
Jefferson  Bancshares,  Inc.,  13434 
Jefferson  Bankshares,  Inc..  et  al.,  21287 
Johnson  Heritage  Bancorp,  Ltd.,  et  al.,  351 
Johnson  International  Bancorp,  Ltd.,  20432 
J.P.  Morgan  A  Co.,  Inc.,  14290,  16406 
JTNB  Bancorp,  Inc.,  et  al.,  999 
Kaneb,  John  A.,  et  al.,  7883,  15015 
Kipper,  David  H.,  et  ai..  13950 
Lakeland  Bancshares,  Inc.,  329 
Lexington  Bancshares,  Inc.,  et  al.,  12682, 

13747 
Livingston  Southwest  Corp.,  27063 
Logansport  Bancorp,  Inc.,  et  al.,  18937 
Long-Term  Credit  Bank  of  Japan,  Ltd. 

24261 
Louisville  Co.,  10585 
Lunsford,  Michael  O.,  et  al.,  18937 
Lunsford,  Philip  J.,  et  al.,  9892 
Madison  Bancshares  Group,  Ltd.,  et  al.,  3534 
Malone,  Francis,  et  al..  18598 
Marine  Midland  Banks,  Inc.,  et  al.,  13434   ._ 
Martin,  H.  Dale,  et  al.,  23536 
Mason,  Raymond  E.,  Jr.,  27737 
McCrane,  Mary  C,  et  al.,  12683 
Merchant  House,  19237,  26841 
MerchanU  National  Corp.,  24751 
Metrocorp,  Inc.,  20200,  23536 
MidAmerica  Bank  Corp.  et  al.,  13950 
Midlantic  Corp.  et  al.,  11077,  22366 
Miller.  James  W.,  et  al.,  10585 
MNC  Financial.  Inc..  20199 
Multtbank  Financial  Corp.  et  al..  25623 
National  Bancorp  of  Kenctucky  et  al.,  10583 
National  Penn  Bancshares,  Inc.,  et  al.,  19437 
National  Westminster  Bank  PLC  et  al.,  3677, 

18154 
NCNB  Corp.,  14291 
NCNB  Corp.  et  al.,  9893 
New  Hampton  Bancshares,  Inc.,  18155 
Nippon  Credit  Bank,  Ltd.,  1236  ^ 

Nogle,  Richard  F.,  et  al.,  5278 
North  Central  Investment  Co.,  5678 
North  East  Bancshares,  Inc.,  et  al.,  7601 
Northern  New  York  Bancorp,  Inc.,  et  al., 

6753 
Northern  Trust  Corp.,  3534 
Northside  Bancshares,  Inc.,  et  al.  17821 
Northwest  Acquisition  Corp.  et  al.,  24951 
Northwest  Georgia  Financial  Corp.  et  al., 

4909 


X 


Norwest  Corp.,  13562,  15258 

O'Brate,  Steven,  6601 

OnBancorp,  Inc.,  et  al.,  26842 

One  American  Corp.,  26253 

Orrstown  Financial  Services,  Inc.,  et  al., 

9086 
Osterreichische  Landerbank 

Aktiengeselischaft.  27427 
Palmer.  J.C.  Ill,  et  al.,  26842 
Pankonin,  Philip  L.,  et  al.,  6734  - 
Parish  National  Corp.,  480 
Patterson,  Alex,  et  al.,  67 
PBA  Bancorporation  et  al.,  6450 
Penncore  Financial  Services,  Inc.,  et  al., 

18938 
Peoples  Bancorp  of  Winchester,  Inc.,  et  al., 

18938 
Peoples  Heritage  Financial  Group,  Inc., 

26253 
Peoples  Heritage  Financial  Group,  Inc.,  et 

al.,  14863 
People's  Savings  Financial  Corp.  et  al., 

17820 
Phenix-Girard  Bancshares,  Inc.,  et  al.,  70% 
Pingrey,  George,  et  al.,  13434 
PNC  Financial  Corp.,  3830,  6028 
PNC  Financial  Corp.  et  al.,  23266 
Polack,  Joseph,  et  al.,  7276 
Porter.  Randall,  et  al.,  1000 
Provident  Bancorp,  Inc.,  24593 
Puget  Sound  Bancorp,  24259 
Reelfoot  Bank  Employee  Stock  Ownership 

Plan  et  al.,  24951 
Regency  Financial  Shares,  Inc.,  et  al.,  14151 
Republic  New  York  Corp.  et  al.,  11569 
RHNB  Corp.,  23267 
Rocco,  Philip  J.,  9086 
Ross,  Deloy  C,  et  al.,  8599 
Saban  S.A.  et  al.,  20200 
Sam  K.  Kendrick  Testamentary  Trust,  1446 
Sanwa  Bank,  Ltd.,  12955 
Schmillen,  Robert  J.,  25905 
Schreiber.  W.E..  3535 
Security  Bancorp,  Inc.,  et  al.,  7277 
Security  Bancshares,  Inc.,  14864 
Security  Bank  Holding  Co.,  481 
Security  Pacific  Corp.,  24260,  24751 
Siegert,  Roger  L.,  17821 
Siegen.  Roger  L..  et  al.,  25345,  26254 
Siteman,  Alvin  J.,  et  al..  18155 
Sleepy  Hollow  Bancorp,  Inc.,  et  al.,  4078 
Societe  Generate  et  al.,  6754 
Society  Corp.,  24951  , 

Society  Corp.  et  al.,  3850 
Society  for  Savings  Bancorp,  Inc.,  et  al., 

24753 
Somerset  Bankshares,  Inc.,  et  al.,  329,  25345 
South  Banking  Corp.,  26842 
Southeast  Banking  Corp.  et  al.,  9893 
SouthTnist  Corp.,  23267 
Sturdivant,  Roderick  S.,  11569 
Sumitomo  Bank,  Ltd.,  8395 
Summit  Bancorporation  et  al.,  24733 
Susquehanna  Bancshares,  Inc.,  et  al.,  10586 
Tate,  James  M.,  19238 
Thurman  State  Corp.,  1 181 1 
Tobin,  Robert  F,  Dr  ,  5139 
Toronto-Dominion  Bank,  14864 
Trans  Financial  Bancorp  Employee  Stock 

Ownership  Plan  et  al..  12956 
Tuscaloosa  Bancshares,  Inc.,  et  al.,  21667 
Union  Colony  Bancorp,  8825 
Union  Planters  Corp.  et  al.,  1993 
United  Counties  Bancorporation  et  al.,  20921 
United  Saver's  Bancorp,  Inc.,  7097 
United  States  National  Bank  of  Oregon, 

25494 


U.S.  Bancorp,  7277 
UST  Corp.  et  al.,  7602 
Valley  Bancorp,  Inc.,  et  al.,  24260 
ValliCorp  Holdings,  Inc.,  23537 
Wachusett  Bancorp,  Inc.,  et  al.,  26843 
Wambsganss,  Edwin  F.,  23537 
Weindruch,  Bernard,  et  al.,  4910 
Wells  Fargo  ft  Co.,  13950 
Westdeutsche  Landesbank  Girozentrsle  et 

al.,  14865 
Westpac  Banking  Corp.,  15807 
Wobum  National  Corp.  et  al.,  12483,  19437 
Wood  Lake  Bancorporation,  Inc.,  1992 
W.T.B.  Financial  Corp.,  24261 

Federal  Retirement  Thrift  Investment 
Board 

NOTICES 

Meetings: 
Employee  Thrift  Advisory  Council,  8396, 
27427 
Meetings;  Sunshine  Act,  887,  6231,  10068, 

13975,  18711,25202 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
21476 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and 

consumption  information  in  labeling  and 
advertising: 
Comparability  ranges — 
Clothes  washers,  21196 
Dishwashers,  6517 

Refrigerators,  refrigerator-freezers,  and 
freezers,  21051 
Commercial  ophthalmic  practice;  trade  rule, 

10285 
Funeral  industry  practices,  19359 
Octane  posting  and  certification;  grant  of 

partial  exemption,  14072 
Practice  and  procedure  rules: 
Adjudication;  partial  settlements  of  matters, 

18883 
Administrative  law  judges  as  presiding 
officers  in  rulemaking  proceedings, 
19885 
Administrative  or  judicial  proceedings; 

information  disclosure,  7399 
Corporate  mergers  and  acquisition, 

proposed;  advisory  opinions,  14072 
Prohibited  trade  practices,  afTirmative 
corrective  actions,  and  administrative 
opinions  and  rulings;  CFR  Parts 
removed,  26187 
Premerger  notification: 
Reporting  and  waiting  period  requirements, 
21425 
Prohibited  trade  practices: 
Alamo  Rent-A-Car,  Inc.,  25106 
Associated  Mills,  Inc.,  25106 
Batesville  Casket  Co.,  Inc.,  8187 
Canada  Cement  Lafarge  Ltd.  et  al.,  25843 
Cleveland  Automobile  Dealers'  Associatioii. 

19359 
Coleco  Industries,  Inc.,  25846 
Cooper  Rand  Corp.,  24550 
Detroit  Auto  Dealers  Association,  Inc.,  et 

al.,  14337 
General  Nutrition,  Inc.,  9198 
Interco  Inc.  et  al.,  9199 
JSftA  Group,  Inc.,  et  al.,  12595 
Liquid  Air  Corp.  of  North  America  et  al.. 
9428 


Montgomery  Ward  ft  Co.,  Inc.,  8301 
PPG  Industries,  Inc..  19358 
Removatron  International  Corp.  et  al.,  1160 
Ronby  Corp.  et  al.,  5929 
West  Point-PepperelL  Inc.,  et  al.,  8188 
Textile  Fiber  Products  Identification  Act: 
Generic  names;  establishment  reqnetts,  23205 

PROPOSED  RULES 

Appliances,  consumer;  energy  cocts  and 

consumption  information  in  labeling  and 
advertising: 
Fluorescent  lamp  ballasts,  1 182 
Franchising  and  business  opportunity  ventures; 
disclosure  requirements  and  prohibitions: 
Earnings  claim  and  preemption  requirements, 
'      7041.  14662 
Funeral  industry  practices;  Statewide 
exemption  petitions: 
Texas,  21972 
Home  insulation;  labeling  and  advertising: 
Settled  density  test  requirements.  11383 
Household  electric  sewing  machines; 
descriptive  terms  misuse.  1 8906 
Informal  dispute  settlement  procedures; 
consumer  dispute  resolution.  21070 
Practice  and  procedure  rules: 
Advertising  allowances  and  other 

merchandising  payments  and  services; 
guides,  3476 
Deception  to  transistor  countof  radio 
receiving  sets,  includingtralBeeiven, 
5090  • 

Premerger  notification:  ! 

Reporting  and  waiting  period  requirements, 
7960 
Prohibited  trade  practices: 
Alamo  Rent-A-Car.  Inc.,  1181 
American  Institute  of  Certified  Public 

Accountants,  13529 
An-Mar  International,  Ltd.,  Inc.,  et  al., 

19912  . 

Arkla.  Inc.,  24566  I 

Associated  Mills,  Inc..  1946 
Body  by  Design  et  al.,  21435 
Brooks  Drug,  Inc.,  18539 
Budget  Rent  A  Car  Corp.,  35 
Carl's  Drug  Co.,  Inc.,  18541 
Coleco  Industries,' Inc.,  1948 
Cooper  Rand  Corp.,  6141 
Dickinson  County  Memorial  Hospital  et  al., 

8345 
General  Rent-A-Car  Systems,  Inc.,  et  al., 

11383 
Genovese  Drug  Stores,  Inc.,  18544 
KKR  Associates  et  al.,  7197 
Panhandle  Eastern  Corp.,  19915 
PepsiCo.  Inc..  et  al.,  13073 
PPG  Industries,  Inc.,  13% 
Reliable  Mortgage  Corp.  et  al.,  7204 
Sun  Co.,  Inc..  13533 
Texas  Board  of  Chiropractic  Examiners, 

13695 
Ujena,  Inc.,  12648  | 

Regulatory  agenda,  17574 
Transistor  rule;  deception  as  to  transistor  count 
of  radio  receiving  sets,  including 
transceivers,  24191 
Correction,  27654  . 

NOTICES  1 

Agency  information  collection  activities  under 
OMB  review,  18939,  20%2.  25757 

Cigarettes,  domestic;  tar,  nicotine,  and  cart>on 
monoxide  content  report,  1787 
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Franchiting  and  butineM  opportunity  ventures; 
disclosure  requirements  and  prohibitions: 
Automobile  companies;  exemption  petitions, 
etc.,  franchise  rule  requirement 
exemption,  1446 
Meetings;  Sunshine  Act.  732.  8433 
Noadiacnmination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities.  4911 
Premerger  notification  wailing  periods;  early 
tenninatioas.  662.  1993.  49ia  6601.  U26, 
10188.  12483.  14393,  18S99,  20432,  22013. 
24261.  25757,  27737 

FluKial  MaaagHMnt  Scrrice 

See  Fiscal  Service 

Flae  Arti  CoouBission 

See  CommiMion  of  Fine  Arts 

Fiscal  Serrkc 

RULES 

Bonds  and  notes.  U.S.  savings: 
Investment  yields  and  maturity  periods 
taMes,  15924 
Correction.  19486,  20476 
v:.  Depositaries  for  Federal  taxes: 

Fees  to  financial  institutions.  8532 
Federal  payments  made  through  financial 
institutions  by  autotnated  clearing  house 
method,  20568 
Treasury  tax  and  loan  depositaries: 
Fees  to  rinancial  institutions,  8532 

PROPOSED  RUUS 

Competitive  Equality  Banking  Act; 
implementation: 
Checks  drawn  on  U.S.  Treasury 

endorsement  and  paj^ment,  10366 
Correction.  21527 
Regulatory  agenda.  17055  , 
Treasury  tax  and  loan  depositaries: 
^      Fee  reductions,  40 
H>Bpositaries  for  Federal  taxes: 
^^  reductions,  40 

NOTICES 

Bonds  and  notes,  U.S.  Savings: 
Series  E  and  EE  bonds;  extended  maturity 
period,  18853 
Bonds  and  notes.  U.S.  savings  (freedom 

shares);  agent  fee  schedules,  27853    ■ 
Interest  rates: 
Rettegotiation  Board  and  prompt  payment 
rates.  27266 
Surety  companies  acceptable  on  Federal  bonds: 
AEGON  Reinsurance  Co.  of  America, 

21158,24078 
American  Credit  Indemnity  Co.,  15069 
American  Fidelity  Insurance  Co.,  16188 
Amwest  Surety  Insurance  Co.,  10780 
Binford  Insurance  Co.,  14731 
Camden  Fire  Insurance  Association,  16188 
Century  Surety  Co.,  25803 
Cigna  Insurance  Co.,  16188 
Comhusker  Casualty  Co.,  15070 
Industrial  Indemnity  Co.  et  al.,  26462 
National  General  Fire  A  Casualty  Insurance 

Co..  27791 
Scot  Reinsurance  Co.,  9586 
Southeastern  Casualty  A  Indemnity 

Insurance  Co.,  Inc..  21521 
Southeastern  Reinsurance  Co..  Inc.,  21321 
Tri-Sute  Insurance  Co.,  7324 
Surety  companies  acceptable  on  Federal  bonds; 
annual  list.  27800 


FUl  and  Wildlife  Service 

RULES 

Endangered  and  th  :atened  species: 

Alabama  cancbrake  pitcher-plant,  10150 

Anastasia  Island  beach  mouse  and 
southeastern  beach  mouse.  20598 

Appendix  III;  additions.  11539 

Chinese  nver  dolphin.  22905 

Cottcbo  water  snake.  27377 

Cooley's  meadowrue.  5935 

Dwarf-flowered  heartleaf,  14964 

Kearney's  blue-star,  2131 

Magazine  Mountain  shagreen,  1 5206 

Speckled  pocketbook  mussel.  8339 
Eitdangered  Species  Convention: 

Bobcat;  export.  983 

Nile  crocodile;  export,  13387 
Federal  aid  in  fish  and  wildlife  restoration: 

Interest  earned  from  license  fees.  15208 
Importation,  exportation,  and  transportation  of 
wildlife: 

Import/export  license  and  inspection  fees 
collection  and  changes.  4030 

Mitten  crabs;  injurious  wildlife.  22286 
Migratory  bird  hunting: 

Waterfowl  hunting — 
Lead  shot  zones,  14814 
Sport  fishing: 

Refuge-specific  fishing  regulations,  1 0544 

ntOPOSED  RULES 

Endangered  and  threatened  species: 

African  elephant.  26812 

Animal  notice  of  review.  554 

Btftram's  ixia,  21632 

Cawa  mirabilis,  14976 

Chimpanzee  and  pygmy  chimpanzee,  8132 

Cobana  negra,  20616 

Cracking  pearly  mussel,  7225 

Dudley  Bluffs  bladderpod  and  twinpod, 
3497,  12663 

Dwarf  wedge  mussel,  15236 

Findings  on  petitions,  etc.,  7813,  16379, 
27414 

Oila  trout.  26811 

Golf  stick  pearly  mussel.  9529 

Gray  wolf.  16380 

Guam  rails.  25744 

Mathis  spiderling.  27413 

Michaux's  sumac,  441 

Mono  Lake  brine  shrimp,  etc.,  26811 

Neosho  madtom,  21635 

Northern  spotted  owl,  4049,  26666 

Palma  de  manaca,  5983 

Price's  potato-bean.  20619 

Purple-spined  hedgehog  cactus,  2173 

Pygmy  sculpin,  5986 

Queen  Alexandra's  birdwing  butterfly,  8374 

Small-anthered  bittercress.  5095 
Endangered  Species  Convention: 

American  alligators  harvested  in  1989-1991; 
export,  8365 

Appendixes;  amendments,  11551 
Hunting: 

Open  areas  list;  additions.  20623 
Importation,  exportation,  and  transportation  of 
wildlife: 

African  elephant  ivory,  19416 

Designated  port  status — 
Portland,  OR.  11975 
Marine  mammals: 

Northern  tea  otters;  native  exemptions,  6940. 
23233 
Migratory  bird  hunting: 

Federal  Indian  reaervations  and  ceded  lands, 
8221 


Correction,  8880 
Open  areas  list;  additions,  20623 
Seasons,  limits,  and  shooting  hours; 
establishment,  etc..  12534,  24290 
Sport  fishing: 
Open  areas  list;  additions.  20623 

NOTICES  * 

African  elephant  ivory,  raw  and  worked; 

importation  from  all  ivory  producing  and 
intermediary  nations;  moratorium,  24758 
Agency  information  collection  activities  under 
OMB  review.  68,  7486.  7487,  11086.  11297, 
14870.  16006.  24601 
Coastal  Barrier  Resources  System;  five  year 

review  and  modifications,  19248 
Endangered  and  threatened  species: 
African  elephant  ivory,  raw  and  worked; 
importation  moratorium,  733.  1 1449 
Listed  cats;  Arizona  and  Texas;  draft 
recovery  plan,  24601 
Endangered  and  threatened  species  permit 
applications.  192.  1452.  1453.  1801.  3861. 
6773.  7487.  9262.  11448.  13436.  15274. 
19248.  22968,  24427.  25505 
Endangered  and  threatened  wildlife  and  plants 

lists;  availability.  6036 
Endangered  Species  Convention;  foreign  law 
notifications: 
Pakistan.  22374  , 

Philippines.  6455 
Environmental  statements;  availability,  etc.: 
African  elephant  conservation  programs  and 

ivory  trading  practices.  5553 
Aplomado  falcon;  recovery  plan,  24761 
Atlantic  salmon  restoration  in  New  England, 

25505 
Comanche  Trail  Road  Project,  TX;  black- 
capped  vireos,  incidental  taking,  25633 
National  Wildlife  Refuge.  WY,  14173 
National  wildlife  refuges  management,  9567 
Niaqually  Fish  Hatchery,  WA,  27070 
Northern  Montezuma  Wetland  Project,  NY, 

193 
Pea  Island  National  Wildlife  Refuge,  NC. 

27763 
Seal  Beach  National  Wildlife  Refuge  and 
Naval  Weapons  Station-Seal  Beach,  CA; 
California  least  tern  and  light-footed 
clapper  rail,  protection,  1253 
St.  Catherine's  Creek  National  Wildlife 

Refuge.  MS.  26434 
Stephens'  kangaroo  rats;  incidental  taking  in 
California.  23715 
Fire  Management  Policy  Review  Team; 

recommendations.  25660 
Fish  health  policy  and  implementation 

guidelines;  availability.  6774 
Marine  mammal  permit  applications,  192, 

10052,  12493,  13436 
Marine  mammals: 

Annual  report;  availal^ility,  856 
Meetings: 
Endangered  Species  of  Wild  Fauna  and 
Rora  International  Trade  Convention 
Conference.  11449 
Fire  management  in  parks  and  wilderness 
areas;  interagency  fire  policy  review 
team,  50 
Klamath  Fishery  Management  Cotmcil,  3149, 

22817 
Klanuth  River  Basin  Fisheries  Task  Force, 

3149,  25174 
Migratory  Bird  Regulations  Committee, 

24762 
Waterfowl  sutus,  24762 
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Migratory  bird  hunting  and  conservation  stamp 

(Duck  Stamp)  contest,  6775 
Pipeline  right-of-way  applications: 

Louisiana,  2232 
Somalia;  African  elephant  ivory  imports, 

moratorium.  80()8 
Wetlands  of  International  Importance 

Convention;  list  additions;  policy  and 

guidelines,  14396 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Albendazole  suspension,  251 14 
Bacitracin  methylene  disalicylate,  7189, 

12188 
Bambermycins  and  narasin.  5930 
Copper  disodium  edeute  injection,  17705 
Decoquinate.  11182 
Dichlorophetie  and  toluene  capsules,  6658, 

8880 
Dichloq^phene  and  toluene  capsules, 

trifkjomeprazine  tablets,  and  pyrilamine 
maleate  injection.  1164 
Diethylcarbamazine  citrate,  oxibendazole 

chewable  tablets,  3775,  6804 
Editorial  amendments,  18278 

Correction.  20235 
Enrofloxacin  tablets.  3444 
Erythromycin  thiocyanate.  12189 
Fedprostalene  solution,  400 
Fenbendazole  blocks.  20786 
Formalin  sohKion,  5431 
Halofuginone  and  lincomycin,  11319 
Hygromycin  B.  125% 
Ipronidazole.  1685 
Isoflurane.  23472 

Levamisole  resinate  and  famphur  paste,  1352 
Lincomycin  and  salinomycin.  21939,  24789 
Maduramicin  ammonium.  5229 
Maduramicin  ammonium  with 

chlortetracycline.  26732 
Narasin  and  nicarbazin,  1927,  9429 
Nystatin,  neomycin,  thiostrepton,  and 

triamcinolone  acetonide  ointment,  5431 
Penicillin,  streptomycin,  chlortetracycline, 
etc.;  removal  of  obsolete  regulations, 
22741 
Penicillin,  streptomycin,  chlortetracycline, 
etc.;  removed  obsolete  regulations, 
25447 
Piperazine  adipate  powder  and  tablets,  1163 
Progesterone  and  estradiol  benzoate,  7406, 

9590 
Pyrantel  tartrate;  tylosintmd  sulfamethazine, 

3776 
Salinomycin  and  chlortetracycline,  25 115 
Salinomycin,  chlortetracycline,  and 

roxarsone,  24901 
Salinomycin,  roxarsone.  and  lincomycin, 

23208 
Selenium,  14214,  15874 
Sponsor  name  and  address  changes — 
Bioproducts,  Inc.,  27328 
CEVA  Laboratories,  Inc.,  1164 
Fermenta  Animal  Health  Co.,  6232,  22883 
Pan  American  Pharamaceuticals,  Inc., 

25565 
Pegasus  Laboratories,  Inc.,  22885 
Rhone- Poulenc,  Inc.,  6518 
Salsbury  Laboratories,  Inc.,  12188 
Schering-Plough  Corp..  24900 
Solvay  Veterinary,  Inc.;  CFR  correction, 

9979 
Vet  Labs  Limited.  Inc.,  7403 
Vitarine  Pharmaceuticals,  Inc..  26957 
Sulfamethazine  boluses,  15751,  19283 


Sulfamethazine  sustained-release  boluses, 

14340 
Tetracycline  hydrochloride  capsules,  1 1698, 

12989,  13977 
Trenbolone,  12595 
Triethanolamine  polypeptide  oleate- 

condensate  otic  solution,  1163 
Tylosin,  10979 

Tylosin  and  sulfamethazine,  109 
Biological  products: 
Blood  and  blood  components;  current  good 
manufacturing  practices,  24706 
Color  additives: 
Carbazole  violet;  contact  lenses  coloring, 

3775 
Chromium-colbalt-aluminum  oxide;  contact 

lenses  coloring,  3775 
D&C  Red  No.  36,  9200 
FD&C  Red  No.  3,  27640 
Cosmetics: 

Methylene  chloride  as  ingredient  of  aerosol 
cosmetic  products;  ban  on  use,  27328 
Food  additives: 
Adhesives  coatings  and  components — 
Poly(oxypropylene)diamine,  24553 
Polypropylene  glycol  dibenzoate,  15749 
Adjuvants,  production  aids,  and  sanitizers — 
Alpha-butyl-Omega- 

hydroxypoly(oxyethylene) 
poly(oxypropylene).  etc..  6421,  7920 
Decanoic,  octanoic,  lactic.  pho^^Jieric 

acids,  etc.,  21618,  23739 
Dimethyl  succiiuue  polymer,  6124 
2,4-Di-tert-butylphenyl-3,5-di-tert-butyl-4- 

hydroxybenzoate,  13877 
Di-tert-butylphenyl  phospbonite,  etc., 

9774.  17704 
3.3'-{(2.5-Dimethyl-l,4- 

phenylene)bis[imino(  1  -acetyl-2-oxo-2, 
1  -ethanediyI)azo]]azo]]bis[4-chloro-N- 
(S<hloro-2-methylphenyl)-benzamide], 
11052 
Dodecyltin  S,S'.  S"-tris 

(isooctylmereaptoacetate),  etc..  6657 
Hydrogen  peroxide,  13167 
Hydrogen  peroxide,  etc.,  21938,  24789 
Vinylidene  chloride/methyl  acrylate.  6365 
Irradiated  foods  production  processing  and 
handling — 
Ethylene-vinyl  acetate  copolymers,  7404 
Gamma  radiation  for  pork  treatment,  6473 
Paper  and  paperboard  components — 
2-Bromo-2-nitropropane-l,3-diol,  18102 
Glyceryl  tribensoate,  14074 
Mono-  and  di(2-alkenyl)succinyl  esters  of 

polyethylene  glycol,  10627,  13606 
Polyurethane,  19360 
Urea,  ethanedial.  formaldehyde,  and 
propionaldehyde,  13880 
Polymers — 

Ethylene  terephthalate-isophthalate 

copolymers,  15750,  19283 
Hydrogen  peroxide  solution,  5604 
N-methylglutarimide/acrylic  copolymers, 

20381 
Polyoxyethylene-grafted 

polydimethylsiloxane,  10630 

Polyvinylcyclohexane,  12432,  14734 

Food,  cosmetic,  and  miscellaneous  regulations; 

editorial  amendments.  24890 
Food  for  human  consumption: 
Aspartame.  23646.  23647 
Hydrogenated  4,4'-isopropylidene- 

diphenolphosphite  ester  resins,  7188 
Infant  formula  recall  requirements,  4006, 
11518 


Correction,  6804 
Pasteurized  process  cheese  spread;  identity 

standards,  6120.  22740 
Soda  and  bottled  water,  identity  standards, 
398.  18651 
General  regulations;  miscellaneous 
amendments,  9033 
Correctioa,  11607 
Good  laboratory  practice  for  nonclinical 

laboratory  studies.  1 5923 
GRAS  or  prior-sanctioned  ingredients: 
Com  sugar,  com  syrup,  invert  sugar,  and 

sucrose,  228,  6365 
Glycerides,  7401,  10482,  13168,  18382 
Human  drugs: 
Antibiotic  drugs — 
Cefotiam  dihydrochloride  for  injection, 

20783 
Tobramycin-dexamethasone  ophthalmic 

suspension.  13878 
Vaocomycin  hydrochloride  for  injection, 
20382,  22838.  25849 
Cholecystokinetic  products;  final 

monograph,  8320 
Cold,  cough,  allergy,  broncbodilator.  and 
antiasthmatic  products  (OTC) — 
Expectorant  products;  final  monograph, 
8494.11866 
Methadone;  conditions  for  use  in 
maintenance  and  detoxification 
treatment,  8954 
Correction,  12331 
Nighttime  sleep-aid  drugs  products;  final 

monograph,  6814 
Oral  contraceptive  drug  product  labeling. 

22585 
Over-the-counter  drug  products;  tamper- 
resistant  packaging  requirements,  5227 
Progestational  drug  products;  patient 
labeling  requirements,  1 162 
Medical  devices: 
Cutaneous  carbon  dioxide  (PcC02)  monitor, 

reclassification,  27160 
Dental  devices — 

Premarket  notification  exemptions,  13828 
General  and  plastic  surgery  devices — 
Premarket  notification  exemptions.  13826. 
16438-T 
Hematology  and  pathology  devices,  etc.— 
Premarket  notification  exemptions,  25042, 
26958 
Patient  examination  glove — 
Premarket  notification  exemptions  and 
current  good  manufacturing  practice 
requirements,  1602,  6804 
Radiology  devices — 
Magnetic  resonance  diagnostic  device, 

5077.  6804 
Premarket  notification  exemptions,  13828 
Organization,  functions,  and  authonty    » 
delegations: 
Biologies  Evaluation  and  Research  Center 
and  Drug  Evaluation  and  Research 
Center  et  al..  8314 
Biologies  Evaluation  and  Research  Center  et 

al.,  11866 
Center  for  Devices  and  Radiological  Health, 

Director,  et  al..  14796.  22278 
Center  for  Veterinary  Medicine.  6884 
Chief  Counsel;  agency  action  review 

petitions.  6885 
Commissioner  of  Food  and  Drugs,  20381 
Commissioner  of  Food  and  Drugs  et  al., 

8053 
Commissioner  Office  et  al.,  1 16% 
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Reimportttioa  of  dnigt;  Commininoef  of 
Food  and  Drafi  Mithority  to  certaia 
■(ency  ofRctab.  6317 
Standing  advaory  committees,  list: 
Antiviral  Drug*  Advtiofy  Committee.  11698 

PROPOSED  RULfS 

Animal  dnigv  feeds,  and  related  prodiictt: 
Bulk  new  ammal  drug  Mibatancet;  approval 
for  uae  by  veterinarians;  withdrawn. 
12434 
Pobooout  or  deleterious  subatances  in  food; 
actioa  levdt.  16128 
Correctioo.  19486 
BJotogical  products: 
Blood  and  bknd  components;  current  good 
manufactunng  practices;  proficiency 
testing  requirements,  24296 
Measles  virus  vaccine  live,  mumps  virus 
vaccine  live,  rubella  virus  vaccine  live, 
and  measles  bve  and  small  pox  vaccines, 
3497 
Correctioa,  7130 
Residual  moisture  test,  27389 
[>rug  labeling: 
Controls;  prm-rwing.  packing,  or  holding: 
cu    ent  good  manufactunng  practices, 
26394 
Food  for  human  coasumptioa: 
Cacao  products;  identity  standards,  3613, 
14663.  24908 
Correction,  6987 
Infant  formula  microbiological  testing, 
consumer  complaints,  and  reoofd 
tWCBtioii  requirements,  3783 
Convctiaii,  6804 
Lead  from  ceramic  pitchers,  23483 
Pineapple,  canned,  12237 
PoiioiMMS  or  deleterious  substances  in  food; 
actioa  levels,  16128 
Correction,  19486 
ORAS  or  prior-sanctioned  ingredients: 
High  fructose  com  syrup,  228,  4043 
Sulfiting  agents,  7783,  13441 
Human  drugs: 
Anticaries  products  (OTC>,  tenutive  final 

OKMOgraph.  7448 
Internal  analgesic,  antipyretic,  and 

antirheumatic  products  (OTO,  tentative 
final  mooograph;  correction,  3376 
Methadone;  coodttioos  for  use  in— 
Maintenance  and  detoxification  treatment, 

8976,  13897 
Maintenance  and  treatment  of  narcotic 
addicts.  8973 
Orally  administered  menstrual  drug  products 
(OTC>,  tentative  final  monograph; 
correction.  2039 
Pediculicide  producu  (OTQ;  tentative  final 
monograph.  13480 
Correction.  18197 
Skin  protectant  products  (OTQ— 
Astringent  products.  13490,  18197 
Human  subjects,  protection;  informed  consent, 

etc.;  correction,  6060 
Medical  devices: 
Autoouted  differentia)  cell  counter, 
reclaanfication,  13698 
Correction.  16438-T 
Class  III  preamendments  devices — 

Premarket  approval  requirements,  330 
Dental  and  radiology  devices — 
Premarket  notification  exemptions,  13833, 
20962  -^.^ 

Electromedical  devices;  claMiMatioa; 
correction.  3337  N. 


Hearing  aid 

Proffional  and  patient  labeling;  technical 
data  amendments,  1 1 743 
Hematology  and  pathology  devices,  etc.— 
Premarket  notification  exemption; 
withdrawn.  25033 
Menstrual  tampons;  abaorbency  ransea; 
labeting.  23076 
Correctioa,  27188 
Menstrual  tampons;  proposed  abaotbency 
ranges;  user  labeling;  correction.  1844 
Transport  and  storage  container;  exemption 
^om  moat  current  good  manufacturing 
practice  requirements,  20147 

NOTICES 

Advisory  committees;  annual  reports; 

availability.  6174,  7920 
Animal  drugs,  feeds,  and  related  products: 
Aflatoxin-contaminated  com.  22622 
Canon  Chemicals.  Inc.;  approval  withdrawn. 

1241 
Countrymark,  Inc.;  approval  withdrawn, 

3831.6803 
Custom  Feed  Services  Corp.;  approval 

withdrawn,  12683 
Dow  Chemical  Co.;  approval  withdrawn. 

3831 
Export  applications —  , — ' 

Albendazole  suspension,  26233 
Enrofloxacin  injectable  solution.  22933 
Enrofloxacin  lolution,  22934 
Virginiamycin.  15016.  18197 
Yobine  (yohimbine)  Injectable,  20642, 
22630 
Fenbendazole  for  Rocky  Moimtain  bighorn 

sheep.  6758  _^ 

Generic  Animal  Drug  and  Patent  Term 
Restoration  Act — 
Currently  approved  drugs  list  availability, 

6607 
Second  policy  letter  and  drafi  i 

implementation  doctmient  availability, ' 
26111 
Hoffmann-LaRoche,  Inc. — 

Erythromycin  thiocyanate,  etc.;  approval 
withdrawn.  12283 
Iprofiidazole;  approval  withdrawn,  1794 
Ivermectin  for  use  in  goats;  data  availability, 

12283 
Melatonin  implants  for  mink;  correction, 

5302 
Norden  Laboratories,  Inc.;  approval 

withdrawn,  1241.  6473 
Ormont  Drug  ft  Chemical  Co..  IiK.; 

approval  withdrawn.  13810 
Patent  extension;  regulatory  review  period 
determinations — 
CYORO.  21128.  24754 
Penicillin  or  tetracyclines  in  animal  feed; 
human  health  nsks  with  subtherapeutic 
use.  5549 
Phased  data  submissions;  policy  guide 

availability.  10587 
Purdue  Frederick  Co.;  approval  withdrawn. 

1241 
(Quality  Plus  Esaar  Corp.  et  al.; 

sulfamethazine,  etc..  approval  refused, 
22015 
Ray  Batchelor  Livestock;  approval 

withdrawn,  9896,  1 253 1 
Salinomycin  for  use  in  quail;  data 

availability.  11569 
SmithKline  Animal  Health  Products; 

approval  withdrawn,  187 
Solvay  Veterinary,  Inc.;  approval 
withdrawn,  11813 


Sulfamethazine,  etc.,  in  food-producing 

animals,  5303,  \OTli 
Uncooked  meat  for  animal  food;  compUance 

policy  guide  availability.  23702 
Veterinary  prescription  drugs,  illegal  sales; 
regulatory  letter  issuance,  direct 
reference  authority;  compliance  policy 
guide  availability,  7473 
Yohimbine  hydrochloride  sterile  injectioa  for 
deer.  4338 
Biological  product  licenses: 
PFE  Plasma  Corp .  7603 
Plascon-Gary.  Inc..  22018.  24789 
San  Juan  Plasma.  Inc.,  13116.  14189 
Biological  products: 
Export  applications — 

Factor  IX,  purified,  1242 
Platelets,  Pberesis,  coUectioo;  guideline 

availability.  3832 
Residual  moisture  test;  availabiHty.  27428 
Certificate  of  free  sale,  etc.;  comphance  policy 

guide  availability.  25497 
Color  additives  petitions: 

lOLABCorp,  15556 
Committees;  establishment,  renewal, 
termination,  etc.: 
Advisory  committees,  panels,  etc.,  22367 
Antiviral  Drugs  Advisory  Committee; 

request  for  nominations.  11814 
Center  for  Devices  and  Radiological  Health 
advisory  panete  and  committees,  4080, 
4082.6805 
Science  Advisory  Board,  20202 
Veterinary  Medicine  Advisory  Committee; 
request  for  nominations.  11814 
Environmental  statements;  availability,  etc.: 
Selenium;  nutritional  supplement  for  cattle, 
6029 
FDA  access  to  results  of  quality  assurance 
program  audits  and  inspections; 
compliance  policy  guide  availability, 
25346,  27097 
Food  additive  petitions: 
Alunique  S.A  .  24425 
American  Cyanamid  Co.,  8239,  25174 
Betz  Laboratories,  Inc.,  482 
Ciba-Geigy  Corp..  3852.  22813.  23268.  2354a 

25905.  26467 
Diveney  Wyandotte  Corp.,  14863 
Ecolab,  Inc..  3853 

E.I.  du  Pont  de  Nemours  ft  Co.,  7319,  24264 
Food  Techniques.  Inc.,  6451 
General  Foods  USA,  20924 
Hereld  Organization,  667 
Hoechst  Celaneae  Corp.,  25626 
Huels  AG,  3853 
Huls  America,  Inc.,  20203 
McCormick  ft  Co.,  Inc.,  14291 
Michelman,  Inc..  23540,  26467 
Minnesou  Mining  ft  Manufactiuing  Co, 

10727 
Mitsui  Petrochemical  Industries,  Ltd.,  483 
Monsanto  Chemical  Corp.,  483 
Musashino  Chemical  Laboratory,  Ltd.,  22019 
National  Aeronautics  and  Space 

Administration,  5679 
National  Pork  Producers  Council,  15811 
National  Starch  ft  Chemical  Corp.,  13951 
Pfizer,  Inc.,  10727 
Purina  Mills,  Inc.,  10587 
Rhone-Poulenc.  Inc..  18700 
Sandoz  AG.  6232 
Sequa  Chemicals,  24425 
Springbom  Testing  Institute,  Inc.,  484 
Stork  Friesland  B.V..  9897 
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Takeda  Chemical  Industries,  Ltd.,  4083 
Uniroyal  Chemical  Co.,  Inc.,  24423 
United  Catalysts,  Inc.,  18700 
Velsicol  Chemical  Corp.,  13931 
W.R.  Grace  ft  Co.,  483 
Food  for  human  consumptioa: 
Deaaert  mouiie;  identity  standards,  14396 
Food  fish  sold  in  interstate  commerce;  guide 
to  acceptable  market  names;  availability, 
12284 

Identity  standard  deviation;  market  testing 
permits — 
Green  beans,  canned,  23703 
Liquid  eggs,  ultrapasteurized.  1794,  6803 
Sour  cream.  20435 
Wax  beans,  canned,  20925 
Listeria  monocytogenes;  revised 
methodology  for  detecting  and 
confirming  presence  in  foods,  7993, 
11320 
Ready-to-eat,  salt-cured,  air-dried, 
uneviscerated  fish  (kapcbunka); 
compliance  policy  guide  availability.  88 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Animal  drug  residues  in  tissues;  analytical 
methodology  development  and 
improvement,  7996 
Orphan  drug  products;  safety  and 

effectiveness,  clinical  studies,  88,  18136 
GRAS  or  prior-sanctioned  ingrediects: 
Diamond  Crystal  Salt  Co.,  9897 
Fuji  Oil  Co..  Ltd.,  3853 
Gbt-Brocades  Inc.,  20203 
Novo  Laboratories.  Inc.,  9565 
Takeda  Chemical  Industries,  Ltd.,  3854 
Human  drugs: 
Antibiotic  drugs — 
Neomycin  sulfate  for  prescription 

compounding;  approval  withdrawn, 
6175,  7666 
Chlorzoxazone  in  combination  with 

acetaminophen;  approval  withdrawn, 
18157 
Current  good  manufacturing  practices — 
Compressed  medical  gases;  revised 
guideline,  11815 
Estrogen-progestogen  combination  oral 
contraceptive  drug  product  labeling; 
guidance  revocation,  22624 
Export  applications — 
Acetylcholine  chloride  for  ophthalmic 

solution,  USP  20  mg,  18701 
AK-TATE  1  %  (prednisolone  acetate 

sterile  ophthalmic  suspension).  15017 
CARDIOLITE  Kit  for  preparing 

Technetium  Tc99M  Sestamibi,  14866. 
18073 
Cyclopentolate  ophthalmic  solution,  1%, 

7099 
Demerol  Hydrochloride  (meperidine 

hydrochloride,  USP),  10728.  13977 
HALDOL  (Haloperidol)  decanoate 

injection,  4912 
Hypaque  Meglumine  18%,  10728 
Hypaque  Meglumine  30%  and  60%,  10588 
Ibuprofen  caplets,  8239 
Marcaine  (bupivacaine  hydrochloride 
injection,  USP),  etc.,  10729 


M.V.C.  9-f-4  (pediatric),  1870a  21164 
Oxaprozin.  188 

Procaterol  hydrochloride  tablets,  1242 
PROLEUKIN  for  injection.  8829 
Pseudoephedrine  hydrochloride  controlled 

release  capsules,  240  mg.  24264 
Tandem  Icon  HBsAG  assay  test  kits,  3684 
Tropicamide  ophthalmic  solution,  1%, 

7099 
Unlicensed  human  biological  products; 
address  change,  10387 
Methadone;  use  in  maintenance  and 
detoxification  treatment;  guidaiice 
avaiUbility,  8972 
Orphan  drug  and  biological  products — 
Deaignations;  cumulative  listing. ,  7100, 
16294,  19486 
Patent  extension;  regulatory  review  period 
determinations — 
Cardene,  14151 
Cartrol,  14153 

Cefpiramide  sodium  for  injection,  20204 
Ceftin.  14866 
Ceradon,  14867 
CYGRO.  21128,N?4754 
Cytotec,  10589 
Eulexin.  20435^ 
Hismanal,  14292  v 

Ifex.  14684,  18197 
Marinol.  18158,  22814 
Mesnex,  14685,  20204 
Nimotop,  14686 
Optiray,  13563 
Paraplatin.  22934 
Permax,  14152 
Photoplex,  6029 
Sandostatin.  1Q589,  13977 
Voltaren,  5550,  7130 
Progestational  drug  products;  guideline 

labeling  texts,  1243 
Solid,  oral,  immediate  release  drug  products; 
reformulations  tracking,  14686 
Imported  merchandise  returned  to  customs 
custody  compliance  policy  guide' revoked, 
6365 
Inspectional  authority;  internal  quality 

assurance  audits,  access  to  results;       ^ 
compliance  policy  guide  availability,  12285 
Medical  devices: 

Device  Evaluation  Office,  Devices  and 
Radiological  Health  Center;  temporary 
deferment  of  activities  during  relocation, 
25705 
Hearing  aid  devices;  Coimecticut,  Vermont, 
and  Missouri  statutes;  Federal 
preemption  of  State  and  local 
requirements,  exemption  request; 
advisory  opinions  availability,  6232 
Medical  devices;  premarket  approval: 
ACS  Stack  Perfusion  Coronary  Dilatation 

Catheter,  9087 
Alcon  Laboratories,  Inc.,  Models  CI  18,  etc., 
Posterior  Chamber  Intraocular  Lenses, 
5576 
Alcon  Laboratories,  Inc.;  Models  C318,  etc., 
Ultraviolet-Absorbing  Posterior 
Chamber  Intraocular  Lenses.  27741 
Alcon  Polypropylene  Suture,  Nonabsorbable 
Surgical  Suture,  USP.  (Clear  or  Blue), 
27739 
Baraes-Hind  Enzyme  -f  Surfactant  Cleaner, 

21288 
Biological  Ingrowth  Anatomic  Stem  (BIAS) 

Fiber  Metal  Total  Hip  Stem,  22019 
CIBA  Vision  Sterile  Saline  Solution,  etc.. 
9086,  11607 


Collagen  Corp.;  Alveoform  Biograft,  6967, 

8880 
Cook  Bird's  Nest  Vena  Cava  Filter,  27740 
Cordis  Percutaneous  Transluminal  Coronary 

Angioplasty  Dilation  Catheter.  6030 
Corometncs  Model  146  Fetal  Acoustic 

Stimulator.  5576 
J  Dextran  HM  32%.  27741 
S42yNASOL,  22020.  24789 
Epcon  Sofi  (polymacon)  Hydrophilic 

Contact  Lens.  16406 
Hepanoatflca  Anti-HAV  Microeliia  System. 

15261 
Infiisaid  100.  200.  400.  and  500  dual  catheter 

400  implantable  pump,  etc.,  5140.  6805 
I.O.-18  (Kolfocon  A)  and  1  6  -32  (Kolfocon 

B)  Rigid  Gas  Permeable  Contact 

Lenses.  6232 
lOLAB  Intraocular  UVBLOC  Pliis  Modeb 

U  102D,  etc.,  5577 
LAST  AC  System.  6608 
Microvel  Double  Velour  Graft  with 

Hemashield,  24426 
Murine  Contact  Lens  Cleaner,  6031 
Murine  Lubricating  and  Rewetting  Drops, 

12013 
Murine  Preserved  Multi-Purpose  Saline 

Solution,  12014 
Murine  PureSept  Disinfection  System,  13237 
Murine  Sterile  Saline  Solution,  6337,  7666 
Murine  Sterile  Saline  Spray,  5141 
POLYGON  HDK  (Silafocon  B)  gas 

permeable  contact  lens  for  extended 

wear  (clear  and  tinted),  9898,  12531 
Schneider  MICROSOFTRAC  Percutaneous 

Transluminal  Coronary  Angioplasty 

(PTCA)'Cathcter.  22020 
Sensolog  Model  703  Pulse  Generator 

(Models  703K.  703S,  and  703T)  and 

P700  Programmer,  15557 
Sherman  Laboratories,  Inc.;  de-STAT  3, 

19613 
Sherman  Laboratories,  Inc.;  STAY-WET  3, 

19613 
Siemens  LITHOSTAR  Litholripter,  5576 
Stryker  Dacron  Ligament  Prosthesis,  15536 
Telectronics,  Inc.;  META  MV  Model  1202 

Pulse  Generator,  etc..  21288,  24288 
Unilens  53  (Ocufilcon  B)  Soft  (Hydrophilic) 

Aspheric  Contact  Lens,  19440,  21345 
ViraPap  Human  Papillomavirus  (HPV) 

DNA  Detection  Kit,  8397 
Meetings:  ' 

Advisory  committees,  panels,  etc.,  3854, 

7278,  8240,  11078,  11445,  12015,  14868, 

15558,  15996,  21289,  21669,  23268, 

24288,  26111,  26418.27063 
Breast  prostheses  devices,  educational 

information  development  for  women 

considering.  10729 
Consumer  information  exchange,  3145,  7603. 

11814,  15997,  19283,  24265,  26467 
Factor  VIII  concentrates,  evolution;  viral 

safety,  immunologic  effects,  cost,  and 

availability;  workdiop,  7998 
Federation  of  American  Societies  for  ' 

Experimental  Biology,  6032.  7108 
Health  professional  organizations,  17822, 

27064 
Hematopoietic  growth  factors  regulation; 

workshop.  15262 
Human  immunodeficiency  virus  type  1 

(HIV-1)  antibody  detection;  blood 

collection  kits  and  home  test  kits,  7279, 

9590 
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Infant  apoea  monitor,  standard  availability, 

187 
Seafood,  cooked  and  processed;  public 

health  aspects,  4338.  6609.  7883,  7884. 

10423 
Memorandtuns  of  understanding: 
Agriculture  Department,  Extension  Service; 

food  safety,  nutntxxi.  and  veterinary 

medicine;  education  and  information, 

20437 
Children.  Youth,  and  Families 

AdministratioQ.  Human  Development 

Services  OfHce;  Head  Start  centers 

feeding  programs,  20436 
Environmental  Protection  Agency  and 

Federal  Republic  of  Germany  Minister 

of  Food,  Agriculture  and  Forestry,  et 

al.;  good  laboratory  practices  programs, 

etc.,  10423 
Food  and  Drug  Administration  and  Ministry 

of  Welfare.  Health,  and  Cultural  AfTairs 

of  Netherlands;  good  laboratory 

practice,  13931 
Ministry  of  Economy,  Development,  and 

Reconstruction,  Subsecretahat  of 

Fisheries.  Chile;  food  products  safety 

and  quality,  23627 
National  Food  Authority  of  Republic  of 

Philippines;  food  (iroducts  safety  and 

quality,  1998 
Republic  of  Italy  Pharmaceutical  Service, 

Ministry  of  Health;  good  laboratory 

practice  programs,  etc..  10427 
SheUfish;  national  sanitation  program 

operations  manual  (Partt  I  and  II);  1988 
revision  availability.  7281 

Food  and  Notritioa  Senrke 

RULES 

Child  nutrition  programc 
Child  care  food  programs — 
Adult  day  care  provision,  1 3048 
Meals  or  supplements;  reimbursement 

availability.  26723 
Meat  alternatives  used  in  supplement 
(snackX  27131 
National  school  lunch  program — 
Accounubility.  12575 
Soda  water  definition,  1 8463 
School  breakfast  program — 
Miscellaneous  amendments,  2988 
Nutntional  improvements  and  offer  versus 

serve,  13045,  13605 
Soda  water  definition,  18463 
Special  milk  program — 

Miscellaneous  amendments,  2988 
State  administrative  expense  funds — 

Miscellaneous  amendments,  2988 
Summer  food  servKe  program — 
Meat  alternatives  usied  in  supplement 

(snack),  27ISI 
Reorganization  and  minor  revisions,  18200 
Women,  infants,  and  children — 
Special  supplemental  food  program; 

additional  funding,  22273 
Special  supplemental  food  program;  funds 
use  flenibility  for  States  implementing 
food-coat-cutting  systems,  18087, 
19486 
Food  distribution  program: 
Food  donations — 
Use  in  United  States,  territories,  and 
pOHeasions  and  areas  under 
jurisdiction,  7321,  23364 
Food  stamp  program: 
Charitable  donations;  income  exclusion, 
19870 


Qvil  money  penalties  in  lieu  of  permanent 

disqualification  for  trafficking.  18641 
Disaster  Assistance  Act  and  Hunger 

Prevention  Act  of  1988;  implementation, 

24149 
Correction.  23547 
Employment  and  training  requirements; 

performance-based  funding,  24664 
Himger  Prevention  Act  of  1988; 

implementation.  24518 
Income  and  resource  eligibility  and  a 

vertification  requirements,  12169^/^ 
Program  issuance  and  Sute  agency  issuance 

liability  rules,  6990 
Public  assistance  and  supplemental  security 

income  recipients  categorical  eligibility 

(Food  Secunty  Act,  implementation), 

24510 
Public  institutiofis  residents;  prerelease 

application  procedures,  4249 
Quality  control  arbitration  procesa,  23950 

PROPOSED  RULES 

Food  stamp  program: 
Quality  control  reviews;  arbitration.  4037 

NOTICES 

Child  nutrition  programs: 
Meals  and  milk,  free  and  reduced  price; 

income  eligibility  guidelines.  15241, 

18197 
Summer  food  service  program; 

reimbursement  rates,  3824 
Women,  infants,  and  children;  special 

supplemental  food  program;  poverty 

income  guidelines,  20168 
Food  distribution  program: 
Commodity  supplemental  food  program; 

elderly  poverty  income  guidelines. 

20167 
Meetings: 
Commodity  Distribution  National  Advisory 

Council.  13711 

Food  Safety  and  Inspection  Serrice 

RULES 

Meat  and  poultry  inspection: 
Exotic  animals;  voluntary  inspectioo,  1328 
Fee  increases,  6388 

Imported  products  from  Canada;  inspection 
procedures  and  exemptions,  273.  10621 
Correction.  26186 
Humane  slaughter  of  Uvestock — 
Obsolete  provision;  removed,  9198 

PROPOSED  RULES    --" 
Meat  and  poultry  inspection: 
Bacon,  immersion  and  dry  cured.  1371 
Bacon  made  with  dry  curing  materials; 

withdrawn,  1371 
Fee  increases.  1367       ^ 
Ground  and  formed  poultry  products;  edible 

binder  of  sodium  alginate,  calcium 

carbonate,  lactic  acid,  and  calcium 

lacute,  1377 
Import  (imported),  offered  for  entry,  and 

entry  (entered);  definitions,  24181 
Imported  products;  refused  entry  prtKedures. 

1375 
Livestock  carcasses  with  tissues  removed; 

importation,  1724 
Meat  and  [>oultry  products;  net  weight 

labeling,  937Q 
Meat  patties,  cooked  uncured;  processing 

procedures  and  cooking  instructions; 

correction,  3724 
Poultry  breakfast  strips;  partially  cooked, 

cured,  and  smoked.  12219 


\ 
Processing,  improved  mspection; 

implementation;  withdrawn.  22300 
Slaughter  operations;  use  of  compressed  air 

injection  methods,  1370 
Streamlined  inspection  system-cattle  and 

staffing  standards,  6684 
Trichinae  in  pork  products;  methods  for 

destruction- 
Dry  cured  or  country  ham,  15946,  25728 
Turkey  ham  products;  added  substances 

control  and  labeling  requirements.  7434 

NOTICES 

Meat  and  poultry  inspection: 
Listeria  monocytogenes;  contaminated 

cooked  and  ready-to-eat  meat;  revised 

policy,  22345 
Retail  store  exemptions;  dollar  limitation 

adjustment.  18686 
Standards  and  Labeling  Division  policy 

memoranda,  20169 
Meetings: 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  8370,  24008 

Foreign  Agricnltnral  Serrke 

RULES 

U.S. -Canada  Free-Trade  Agreement 

Implementation  Act  of  1988;  Canadian 
fresh  fruits  and  vegetables;  import  prices 
monitoring,  1326 

NOTICES 

Import  quotas  and  fees: 
Condensed  milk  from  Denmark;  country  of 
origin  quota  adjustment,  21453,  23739 
Simflowerseed  and  cottonseed  oil  assistance 
programs,  16143 

Foreign  Assets  Control  Office 

RULES 

Cuban  assets  control: 

Publications  and  informational  materials 
importation  and  exportation  restrictions 
terminations,  etc..  5229 
Service  transactions  related  to  Cuban  travel 
or  remittances  forwarded  to  Cuban 
nationals,  etc.,  13881 
Specially  designated  nationals — 
Removal  from  Ibt,  9431 
Supplemental  list.  3446.  14215 
Foreign  assets  control: 

North  Korea;  travel  transactions.  21 

Correction.  11185 
Publications  and  informational  materials 
importation  and  exportation  restrictions 
terminations,  etc.,  5229 
Panamanian  transactions,  21,  13882 

NOTICES 

Cuban  assets  control: 

Service  transactions  related  to  Cuban  travel 
or  family  remittances  forwarded  to 
Cuban  nationals,  etc.,  16188 
License  applicants;  fitness  and 
qualification.  24282 
Privacy  Act: 
Systems  of  records.  18975 

Foreign  dainis  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24285  ' 
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Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc: 
Alabama,  650 
Alaska.  8371 
California,  13479 

Mazda  vehicle  processing  (non- 
manufacturing)  facility,  382S 
Toyota  truck  cargo  body  manufacturing 
plant.  649 
Georgia- 
Yamaha  golf  cart  and  water  vehicle 
manufacturing  plant.  12418,  24370. 
25204 
Ilinois — 
Power  Packaging,  Inc.  food  processing 
plants,  15480 
Indiana— 
Subaru-Isuzu  automobile  and  truck 
manufacturing  plant,  10391 
Kansas,  5992 
Kentucky,  5992 
Louisiana — 
Citgo  Petroleum  Corp.;  crude  oil  refinery, 
27660 
Maryland.  5992 
Massachusetts — 
General  Dynamics  shipbuilding  facility. 

3826 
Sterlingwale  Corp.  textile  manufacturing 
facility,  3826 
Michi^  19581 
Mississippi,  13480 
New  York— 

Fortitech  Inc.  vitamin  blending.  7970 
Pennsylvania — 
Verasol  window  shade  fabric  processing 
facility.  164 
Texas,  3516,  21089,  24727 

E.I.  du  Pont  de  Nemours  &  Co. 
hydrofluoric  acid  manufacturing 
plant,  7576 
Food  product  processing  facilities.  165 
Reynolds  Metals  Co.  alumina  plant,  630 
Virginia — 
Stihl,  Inc.,  chain  saw  and  power  tool 
manufacturing  plant,  1731 
Wisconsin,  17801 

Ambrosia  Chocolate  Co.  chocolate 

products  manufacturing  plant,  11237, 
18918 
Square  D  Co.  industrial  computer  and 
controller  equipment  manufacturing 
plant,  13210 
Wyoming.  5532  '  ., 

Forest  Serrice  "^ 

RULES  ;" 

Administration: 
National  Forest  System;  appeal  of  decisions, 
3342.  6891 
Correction.  13807 
Land  uses: 
Report  and  recordkeeping  requirements. 

6892 
Ski  area  permits.  22388 
Minerals: 
Report  and  recordkeeping  requirements. 
6«92 

PROPOSED  RULES 

Minerals: 

Oil  and  gas  resources,  3326.  1 1969 
Range  management: 

National  Forests  in  Eastern  States;  grazing 
fees,  6425 


Recreation  managentent: 

Cave  resources  management,  9066 
Wildlife: 
Conservation  of  fish  and  wildlife  and  their 
habitat,  Chugach  National  Forest.  AK. 
13199 

NOTICES 

Boiwdary  establishment,  descriptions,  etc.: 
Columbia  River  Gorge  National  Scenic 

Area,  OR,  22924 
Kings,  South  Fork  Kings,  and  Middle  Fork 

Kings  Wild  and  Scenic  Rivers,  CA, 

22792 
Mono  Basin  National  Forest  Scenic  Area, 

CA.  18315 
Environmental  statements;  availability,  etc.: 
Allegheny  National  Forest,  PA,  1 1426 
AUegbeny  Wild  and  Scenic  River  Study. 

PA.  6736 
Appalachian  Integrated  Pest  Management 

Gypsy  Moth  Demonstration  Project, 

VA  and  WV,  13207 
Arapaho  and  Roosevelt  National  Forests, 

CO,  7969 
Beaverhead  National  Forest,  MT.  14980. 

19207 
Black  Hills  National  Forest,  SD,  13711 
Chugach  National  Forest,  AK,  18316 
Class  I  wilderness  areas;  effects  of  proposed 

emissions  on  air  quality  related  values; 

screening  procedure,  16382,  20670, 

26816 
Clearwater  National  Forest,  ID,  26067 
Colville  National  Forest,  WA,  14262.  23677 
Continental  Divide  National  Scenic  Trail,  ID 

and  MT,  15242 
Custer  National  Forest.  MT,  14981 
Dixie  National  Forest,  UT,  22609,  22610 
Early  Winter  Alpine  Winter  Sports  Site, 

WA,  24925 
Flathead  National  Forest,  MT,  10029,  10030, 

19208,  20898,  23678 
Gila  National  Forest,  NM,  8768,  14982 
Grand  Canyon  Airport  railroad  spurline, 

AZ,  9536 
Hoosier  National  Forest,  IN.  11773 
Idaho  Panhandle  National  Forests.  ID,  7817, 

10174 
Inyo  National  Forest,  CA,  7819 
Katka  Peak,  ID;  timber  sales,  13395 
Klamath  National  Forest,  CA,  52,  7231, 

7575,  24008 
Klickitat  National  Recreation  River,  WA, 

14370 
Lake  Tahoe  Basin  Management  Unit,  CA. 

18686 
Lassen  National  Forest,  CA.  5102.  8579. 

8580,  15960,  27191 
Medicine  Bow  National  Forest.  WY,  14263. 

19928 
Mendocino  National  Forest.  CA.  11981, 

22346,  23486 
Modoc  National  Forest.  CA,  25143 
North  Fork  of  Mokelumne  River,  Eldorado 

National  Forest,  CA,  25144 
Ozark-St.  Francis  National  Forest,  AR; 

North  Fork  of  Illinois  Bayou,  24574 
Payette  and  Boise  National  Forests,  ID, 

13396 
Payette  National  Forest,  ID.  23679,  24725, 

24726 
Pike  and  San  Isabel  National  Forests,  CO 

and  KS,  24726 
Plumas  National  Forest.  CA.  3098.  5102. 

5530.  11981 
Prescott  National  Forest.  AZ.  2191 


Rio  Grande  National  Forest.  CO,  25486 
Rock  Creek  Watershed.  CA.  10175 
Rocky  Mountain  Region.  CO,  et  al.,  13477 
Rogue  River  National  Forest.  OR.  164 
Roun  National  Forest.  CO.  26068.  27044 
Salmon  National  Forest.  ID,  13712,  20408 
San  Juan  National  Forest.  CO,  1 5478 
Sequoia  and  Inyo  National  Forests,  CA, 

22347 
Sequoia  National  Forest.  CA.  14125,  17999, 

19209,  19210 
Shasu-Trinity  National  Forests.  CA,  6310. 

7074 
Shawnee  National  Forest,  IL,  27658 
Six  Rivers  National  Forest,  CA.  24727 
Southern  region;  regional  guide.  19422 
Tahoe  National  Forest,  CA,  18917 
Tongass  National  Forest,  AK,  11556,  13207 
White  Sahnon  and  Klickitat  Rivers,  WA. 

18127 
Willamette  National  Forest  OR.  22464 
Fire  Management  Policy  Review  Team; 

recommendations,  25660 
Fire  recovery  projects  and  National  forest 
rehabilitation: 
Klamath  National  Forest,  CA.  14126 
Land  and  jurisdiction  transfers,  etc.: 

Lake  Ouachita,  AR,  5576 
Land  and  resource  management  planning 

schedules,  7075 
Land  and  resource  management  plans: 

Colorado,  21646 
Land  management  planning  program  review, 

18316 
Meetings: 
Aircraft  flights  over  wilderness  resources; 

impact,  3505 
Fire  management  in  parks  and  wilderness 
areas;  interagency  fire  policy  review 
team,  50 
Mono  Basin  National  Forest  Scenic  Area 

Advisory  Board.  22925 
Mount  St  Helens  Scientiiic  Advisory  Board, 

1972 
National  Forest  System  Law  Enforcement 

Advisory  CouncU,  7819,  27659 
Nez  Perce  National  Historic  Trail  Advisory 

Council,  18128 
State  Foresters  Committee.  24926 
Mexican  spotted  owl;  management  guidelines 

and  inventory  protocols,  27416 
National  Environmental  Policy  Act;  policy  and 

procedures,  9073 
National  Forest  System  lands: 
Outfitter  and  guide  fees,  1 1982 
Recreation  residence  authorizations,  23499 
Western  Uvestock  grazing  fees,  1401 
Organization,  functions,  and  authority 
delegations: 
Forest  Supervisors;  Pacific  Northwest 

Region,  3824 
Forest  Supervisors;  Southwestern  Region, 
22611 
Shoshone  National  Forest  WY;  fire  recovery 

projects  from  appeal  exemption.  23239 
Timber  sales,  national  forest: 
Gallatin  National  Forest  MT;  exemption. 

25487 
High-priced  sales  payment  deferral.  20750 
Performance  and  payment  bond  forms,  1742 
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GcMral  AccmuitiBS  Office 

RLLES 

CUimt  •stiml  United  Suiet;  general 
procedure: 
Filing  with  individiwl  Federal  agcncict. 
25437 
Practice  and  procedure: 
Personnel  Appeals  Board;  case  processing; 
^     organization  and  procedures,  24131 

PROPOSED  RULES        # 

Bid  protett  procesa.  14361 

NOTICES 

Financial  interests,  remote  or  inconsequential; 

exemplioas,  10723 
Oovemment  accounting  principles,  standards. 

and  requirements;  establishment,  24039  \ 


Geaeral  SoTicci  AdmiaistratkHi 


RULES 

Acquisition  regulatioos: 
Contract  awards;  Coagrtiiionsl  notification, 

10149 
Coatracting  activitiet,  procedures  and 

guidance;  soliciution  provioaat  (sealed 
bid)  (GSA  Form  3S01)  and  coatracting 
office  assignment  codes  (Appendix  A), 
3«04 
Economic  price  adjustment;  multiple  award 

schedule  contracts,  6931 
Legal  review,  13887 
Prt}(npt  Payroei.;  Act  Amendments  of  1988; 

implementation,  14234 
Prompt  payment  and  unauthorized 

commitments  ratification,  etc.,  9049 
Reisauance  and  revision,  26486 
Supplies;  inspection,  testing,  and  shipment/ 
delivery,  11954 
Drug-free  workplace  requirements;  grants, 
4947 
Correctioo,  6363,  18506 
Federal  Acquisition  Regulation  (FAR): 
Drag-Free  Workplace  Act;  implementation, 
4967 
Correction,  6930 
Miscellaneous  amendments,  25060 
Pay-as-you-go  pension  costs,  severance  pay, 
etc.,  13022 
Correction,  18507 
Procurement  integrity,  20488,  22282 

Correction.  21066  ^ 

Products  and  services  fiain  Toshiba/ 
Kongsberg.  sanctions;  debarment  and 
suspension;  and  Service  Contract  Act, 
labor  standards,  19812 
Correction,  21067 
Prompt  pay  and  architect-engineer 
definition,  13332 
Correction,  16194,  19632 
Small  business  competitiveness 

demonstration  program,  etc.,  5052 
Federal  Information  Resources  Management 
Regulation: 
ADP  equipment — 
Excess  and  exchange/sale  equipment  with 
original  cost  below  SI  million; 
reutilization,  2125 
Federal  property  management: 
Qvilian  executive  agency  aircraft 

information  system,  9213 
Disposal  of  surplus  Federal  real  property, 
12198 


Federal  travel— 
CFR  Part  removed,  20355 
Contract  airline/rail  passenger  service  use 
between  lelected  cities/airports, 
13189,  20354 
Federal  and  Sute  tax  tables;  1989 
relocation  income  tax  allowance 
payments  calculation,  12448,  16194 
Limiting  travel  advances  to  manage  cash 

more  effectively,  14652 
Presidential  transition  team  personnel;  first 
duty  station  relocation  allowances, 
10543 
Travel  agents  and  travel  management 
centers;  Federal  executive  agencies 
use,  20354 
Travel  and  transportation  expense 
payment  system  using  coatractor- 
iHoed  charge  cards,  centrally-billed 
iooouiMs,  and  travelers  checks,  28, 
20354 
Physical  fitness  facilities;  standard  leveb  of 

alterations,  12197 
Public  buildings  and  space — 
Buildings  and  grounds  management,  1 5757 
Quality  workplace  environment  program, 
6291 
Transportation  and  motor  vehicles — 
Vehicle  modifications  approval  criteria, 
15757 
Transportation  documentation  and  audit — 
Electronic  data  interchange  use  to 

document  and  pay  transportatioa  bilb, 
15940 
Paid  freight  bills/invoices,  commercial 
bills  of  lading,  etc.;  submission  under 
cost  reimbursement-type  contract. 
15942 
Unused  tickets  redemption  (SF  1170 
revision),  15943 
Federal  travel: 
Contract  airline/nil  passenger  service  use 
between  selected  cities/airports,  20357 
Correction,  27795 
Travel  agents  and  travel  management 

centers;  Federal  executive  agencies  use, 
20355 
Travel  and  transportation  expense  payment 
system  using  contractor-issued  charge 
cards,  centrally.-billed  accounts,  and 
travelers  checks,  20360 
Federal  travel  regulation  system: 
CFR  Subtitle  and  chapters  established,  20262 
Correction,  23563 
Organization,  functions,  and  authority 
delegations: 
Organizational  structure,  functional 

arrangements,  and  organizational  titles, 
etc..  26741 
Property  management: 
Public  buildings  space — 
Uniform  Federal  Accessibility  Standards; 
accommodations  for  physically 
handicapped,  12627 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 

PROPOSED  RULES 

Acquisition  regulations: 
Authorizing  payment  by  credit  card  under 

GSA  schedule  contracts,  27396 
Bid  samples,  8362 

Bonds,  performance,  and  payment,  26806 
Commercial  products;  specifications, 

standards,  purchase  descriptions,  and 

acquisition,  1739 


Construction  contract  modification,  12251, 

18912  - 

Contractor  qualifications;  solicitation 

provisions  and  contract  clauses;  first 

article  testing  coverage,  6308 
Debarment,  suspension,  and  ineligibility, 

12462 
Foreign  acquisition  and  quality  assurance. 

9067 
Improper  business  practices  and  personal 

conflicts  of  interests,  3627 
Multiyear  contracts  and  options,  4319 
Real  property  appraisal  services  and 

leasehold  interests;  publicizing  and 

response  times,  5516 
Schedule  contracting,  etc.,  1740 
Federal  Acquisition  Regulation  (FAR): 
Acquisition  planning  and  solicitation 

provisions  and  contract  clauses; 

technical  corrections,  25214 
Additional  awards,  17894 
Advance  payments;  alternate  provision, 

12126 
Architect-engineering  contracts;  performance 

evaluations,  15132 
Asset  revaluation,  18634 
Buy  American  Act;  list  of  exempt  items, 

6251 
Commercial  bills  of  lading  under  coat- 
reimbursement  contract  audit  by  GSA; 

correction,  18558 
Competitive  thresholds,  27310 
Computer  generation  of  forms  by  public, 

26303 
Cost  accounting  standards  cost  impact 

proposals,  25686 
Facilities  acquisition;  profits  or  fees,  12128 
Federally  funded  research  and  development 

centers,  9720  ^^y' 

Hazardous  materials,  8492 
Household  goods  claims,  23861 
Indirect  cost  rate  proposals,  10133 
Inspection  for  commercial  off-the-shelf 

supplies  (quality  assurance),  16094 
Multiple  awards  evaluation,  7515 
Price  reasonableness  threshold,  19339 
Procurement  integrity,  12556 

Correction,  13391 
Progress  payments  clause;  title  to  property, 

18631 
Quick-closeout  procedures,  25211 
Regulatory  agenda,  17466 
Reimbursement,  interest  charges,  and 

penalties  for  overpayment,  25206 
Unbalanced  offers,  first  article  test  pricing, 

4230 
Value  engineering  program;  contracts  for 

architect-engineering  services,  12122 
Federal  Information  Resources  Management 
Regulation: 
ADP  and  telecommunications  resources- 
Contracting  policies  and  procedures,  5905 
Procurement  process  simplification,  5904 
Federal  automatic  dau  processing  and 

telecommunications  standards; 

restructuring  and  simplification,  833 
Nondiscrimination  on  basis  of  handicap  in 

federally-conducted  programs  or  activities, 
11750 
Regulatory  agenda.  17356 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  6337,  8396,  11444,  12013. 
23696,24418,27211 
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Committees;  establishment,  renewal, 
termination,  etc.: 
Foley  Square  Project  Federal  Advisory 
Committee,  12484 
Environmental  statements;  availability,  etc.: 
Federal  Courthouse  and  Federal/Municipal 
Office  Building,  New  York,  NY,  5678 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review,  3102,  3103,  5646, 
7463,  9078,  9545,  10402,  18566,  21647, 
26237,  26238,  27046,  27204,  27420 
Material  Safety  Data  Sbeeu  (MSDS);  revision, 

18155,  23696 
Meetings: 
Federal,  Academic,  and  Industry  Logistics 

Experu  Consortium,  3140,  12013,  22622 
Federal  Telecommunications  System/ 
hearing-impaired  and  speech-impaired 
needs,  6966 
Foley  Square  Project  Federal  Advisory 
Committee,  12485 
Organization,  functions,  and  authority 
delegations;^ 
Sute  Department  Secretary,  6602,  13563 
Small  business  competitiveness  demonstration 
program;  expansion  in  targeted  industry 
categories,'-2M34 

Geological  Siurey 

NOTICES 

Meetings: 
Water  Data  for  Public  Use  Advisory 
Committee,  18026 

Go^enuDent  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council,  4912 

Harry  S.  Truman  Scholarship 
Foundation 

RULES 

Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  4794 

NOTICES 

Meetings;  Sunshine  Act,  8259  ' 

! 

Health  and  Human  Services 
Department 

See  also  Agency  for  Toxic  Substances  and 
Disease  Registry;  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration; 
Centers  for  Disease  Control;  Child 
Support  Enforcement  Office;  Community 
Services  Office;  Family  Support 
Administration;  Food  and  Drug 
Administration;  Health  Care  Financing 
Administration;  Health  Resources  and 
Services  Administration;  Human 
Development  Services  Office;  Indian 
Health  Service;  Inspector  General  Office, 
Health  and  Human  Services  Department; 
National  Institutes  of  Health;  Public 
Health  Service;  Refugee  Resettlement 
Office;  Social  Security  Administration 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  24341 
Solicitation  provisions  and  contract  clauses, 
26751 


-Drug-free  workplace  requirements;  grants, 
f  4947  I 

Correction,  6363 
Medicaid  programs: 
Fraud  and  abuse;  health  care  exclusion  cases; 
administrative  adjudication,  9995 
Medicare  programs: 
Fraud  and  abuse;  health  care  exclusion  cases; 
administrative  adjudication,  9995 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 

PROPOSED  RULES 

Medicare  programs: 
Fraud  and  abuse;  anti-kickback  provisions, 
3088 
Medicaid  programs: 
Fraud  and  abuse;  anti-kickback  pro^isioas, 
3088 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
Regulatory  agenda,  16616 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  481,  482,  1447,  4079,  13236, 
27739 
Committees;  establishment,  renewal, 
termination,  etc.: 
Dietary  Guidelines  Advisory  Committee, 
12465 
Federal  claims  collection;  interest  rates  on 

overdue  debts,  6174,  18939 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Child  suppori  enforcement;  national  policy 

concerns,  24419 
Social  Security  and  Medicare  trust  funds; 
long-term  forecasts  accuracy  research, 
1237 
Meetings: 
Dietary  Guideliiies  Advisory  Committee. 
12465 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary  for  Health,  25346 
Assistant  Secretary  for  Management  and 

Budget.  8236 
Assistant  Secretary  of  Health.  5679 
Centers  for  Disease  Control.  23537 
Family  Support  Administration,  27427 
Health  Care  Financing  Administration, 

23538 
Health  Care  Financing  Administration, 

Administrator,  25495 
Human  Development  Services  Office,  21673 
Information  and  Resources  Management. 

Deputy  Assistant  Secretary,  1448 
Management  and  Budget,  Assistant 

Secretary,  3140 
National  Institutes  of  Health,  21667 
Public  Affairs  Office,  Deputy  Assistant 

Secretary,  26110 
Public  Health  Service,  24594 
Social  Security  Administration,  23538 
Poveriy  income  guidelines;  annual  revision, 

7097 
Privacy  Act: 
Computer  matching  programs,  8827,  15258 

Health  Care  Financing  Administration 

See  also  Inspector  General  Office,  Health  and 
Human  Services  Department 
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RULES 

Medicaid: 
Hospital  insurance  deductible  and 

coinsurance,  antigens  coverage  limits, 

ambulatory  surgical  centers  conditions 

of  coverage,  etc.,  4023 
Income  and  eligibiUty  verification  systems, 

8738 
Long-term  care  facilities  (skilled  nursing  and 

intermediate  care);  cooditioiis  of 

participation,  5316 
Correction,  8261 
Overpayments  to  Medicaid  providers; 

refunding  of  Federal  share,  5452 
Correction,  8435 
Reporting  and  recordkeeping  requirements, 

21065 
Medicare: 
Hospital  insurance  deductible  and 

coinsurance,  antigens  coverage  limits, 

ambulatory  surgical  centers  conditions 

of  coverage,  etc.,  4023 
Kidneys  sent  to  foreign  countries  or 

transplanted  in  non-Medicare 

beneficiaries;  costs  exclusion,  5619 
Long-term  care  fadUties  (skilled  nursing  and 

intermediate  care);  conditions  of 

participatioD,  5316 
Correction,  8261 
Radiologist  services;  fee  schedules 

determination,  8994 
Correction,  13294 
Reporting  and  recordkeeping  requirements 

and  correction,  21065 

PROPOSED  RULES 

Medicaid: 
Eligibility  groups,  coverage,  and  conditions 

of  eligibility,  legislative  changes  under 

OBRA   87,  COBRA,  and  TEFRA,  7798 
Substandard  quality  care;  payment  denial 

and  beneficiary  complaints  review,  1956 
Medicare: 
Anesthesia  services  furnished  by  physician^: 

uniform  relative  value  guide  3794 
Certified  registered  nurse  anesthetists, 

services;  fee  schedules,  3803 
Eye  specialty  hospitals  and  eye  and  ear 

specialty  hospitals;  ambulatory  surgical 

procedures,  payment  provisions,  3818 
Health  care  technology,  medical  services 

coverage  decisions;  criteria  and 

procedures,  4302 
Inpatient  hospital  prospective  payment 

system  and  1990  FY  rates,  1%36 
Correction,  26467 
Physician  services  furnished  in  teaching 

settings,  health  care  providers,  and 

consultative  pathology  services  to 

patients  in  providers;  payment,  5946 
Substandard  quality  care;  piayment  denial 

and  beneficiary  complaints  review,  1956 

T40T1CES 

Agency  information  collection  activities  under 
OMB  review,  7998,  13564.  15997.  1J334, 
27064 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Medicare  and  medicaid  research  and 
demonstration  projects,  5142 
Medicaid: 
Management  information  systems 

performance  sta^lards  review,  27755 
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State  plan  amendments,  reconsideration; 
hearings — 
Cok>rado,4«4  "^^ 

NtbrmkM.  1248 
Ncwr  Mexico,  18940 
Oregon.  2625S 
Medicare: 
Ambulatory  surgical  centers — 
Covered  surgical  procedures;  list; 
additions  and  deletions,  23340 
Data  users  conference  notification.  13116 
Home  dialysis  supplies  and  equipment; 

special  reasonable  charge  payment  limit, 
1244 
Home  health  agency  costs  per  visit;  schedule 

of  limits,  3685,  27742 
Peer  review  organizations — 
Utilization  and  quality  control;  third  scope 
of  work.  8599 
Program  iwuanrrs;  quarterly  listing,  12017, 
24039 
Meetings: 
Home  Health  Claims  Advisory  Committee, 

67 
International  Classification  of  Diseases, 
Ninth  Revision  Clinical  Modification 
Coordination  and  Maintenance 
Comminee,  11293 
Supplemental  Health  Insurance  Panel,  11361, 

23547 
Uniform  Needs  Assessment  Instrument(s) 
Development  Advisory  Panel,  6032 
Organization,  functions,  and  authority 

delegations,  67,  2229,  15017,  20925,  21476, 
21671,  22955,  24265 
Privacy  Act: 
Systems  of  records,  329,  lOOa  1844,  7603, 
11291.  13237,  15262,24043 

Heahb  Resources  and  Senrices 
Administratioa 

See  alio  Public  Health  Service 

NOTICES 

Advisory  committees;  annual  reports; 

availabiBty.  1795.  3856 
Committees;  establishment,  renewal, 
termination,  etc.: 
Advanced  General  Dentistry  Review 

Committee,  22491 
Department  Review  Committee  et  al.,  21290 
Graduate  Training  in  Family  Medicine 
Review  Committee.  18941 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Acquired  Immune  Deficiency  Syixlrome 
(AIDS>- 
Drug  reimbursement  program,  14292 
Project  grants  for  renovation  or 

construction  of  non-acute  intermediate 
and  long-term  care  facilities,  20205 
Acquired  Immune  Deficiency  Syndrome 
(AIDS)  and  Human  Immunodeficiency 
Virus  (HIV)— 
Service  denxmstration  program.  6758, 
8261 
Acquired  Immunodeficieiicy  Syndrome 
(AIDS)— 
Regional  education  and  training  centers 
program.  26256 
Advanced  nurse  education.  485,  1 1570 
Area  health  education  center  programs.  1 89 
Area  health  education  centers  special 

initiatives  program,  24952 
Children  demonstration  projects;  emergency 
medical  services,  5278,  11816 


Community  and  migrant  health  centers 

activities,  5679 
Family  medicine — 
Departments  establishment,  189,  22936 
Faculty  development.  24953 
Graduate  training,  21479 
Predoctoral  training,  24954 
Federal  set-aside  program,  10429 
General  dentistry  practice;  residency  training 

and  advanced  education,  9088 
General  internal  medicine  and  pediatrics — 

Residency  trainmg,  272 1 1 
Geriatric  education  centers,  3685 
Health  careers  opportunity  program,  etc. — 

Low  income  levels.  19459 
Human  immunodeficiency  virus  (HIV) — 
Community-based  primary  care  and  drug 
abuse  treatment;  demonstration 
program,  186(X) 
Services  planning  program,  9898,  16407 
Joint  nursing  graduate  education 

demonstration  program  projects,  25906 
National  Health  Service  Corps  and  State 

loan  repiayment  programs.  22491 
Nurse  practitioner  and  midwifery  programs, 

486 
Nursing  education  opportunities  for 
individuals  from  disadvantaged 
backgrounds,  20642 
Nursing  post -baccalaureate  faculty 
fellowships;  study  areas  expansion, 
24266 
Nursing  special  projects,  22493 
Organ  procurement  organizations,  20438 
Pacific  Basin  health  services,  20208 
Pediatric  Acquired  Immune  Deficiency 
Syndrome  (AIDS);  health  care 
demonstration  projects,  3535 
Physician  assistants  program.  190 
Podiatric  primary  care  residency  training 

program,  20440 
Professional  nurse  traineeship  program,  3686 
Professional  nurses  program  undergraduate 

education  scholarship,  25f  29 
Rural  hospitals.  Federal  assistance;  health 
care  services  advancement  and 
improvement  and  quality  care 
enhancement,  7998 
'  Schools  of  roedicme  or  osteopathy  two-year 

programs,  6761,  19459 
Health  education  assistancf  loan  (HEAL) 
program: 
Quarterly  interest  rates,  3836,  18701 
Meetings;  advisory  committees: 
February,  3856 
March,  6338,  7108,  8603 
April  141S4 

May,  11079,  14154,  15018 
June,  18159.  19459,  24734,  24933 
July,  27428 

August,  26112,  27065,  27758 
Natkinal  vaccine  injury  compensation  program; 
petitions  received,  1795,  8000,  13238, 
19460,  23703,  27429 

Hearings  and  Appeals  Office,  Energy 

Department 

NOTICES 

Cases  filed,  1760,  3675.  3676,  9556,  9558,  1 1062, 

11064,  12270-12272,  12678.  13416,  15001, 
21119,  21120,  21651,  23258,  24017,  25333, 
26407.26408 

Decisions  and  orders,  1760,  1764,  1767,  3677, 
5652-5666,  7263-7272.  8807.  8810,  9559, 

11065.  13417.  14147,  15002,  21120,  21652- 


21639,  23260,  24018,  24023.  24408.  24411, 
26409,  26412,  27695 
Special  refund  procedures;  implementation, 
847,  3124,  4066,  5667,  5671,  6325.  7871, 
7874,  11439,  12475,  13420,  15072,  15988. 
18147.  19610,  21123,  23264,  27696 

Hearings  and  Appeals  Office,  Interior 
Department 

RULES 

Hearings  and  appeals  procedures: 
Indian  Appeals  Board,  6483 

Correction.  7504 
Indian  esutes;  probate,  8328 

PROPOSED  RULES 

Hearings  and  appeals  procedures: 
Surface  coal  mining;  special  rules,  9852 
Correction,  10784 

Historic  Preservation,  Advisory 
Council 

PROPOSED  RULES 

Regulatory  agenda,  17246 

NOTICES 

Meetings,  6762.  23497 
Programmatic  agreements: 
EPA's  State  water  pollution  control 
revolving  fund  program;  historic   - 
properties  consideration.  23497 
Ground  wave  emergency  network  final 
operational  capability.  6762 

Housing  and  Urban  Development 
Department 

RULES 

Acquisition  regulations: 

Solicitation  provisions,  contract  clauses,  and 
required  forms;  effective  date,  8336 
Community  development  block  grants: 
Community  development  work  study 

program.  27128 
Emergency  shelter  program.  13060 

Correction.  13978 
Urban  development  action  grants — 

Business  relocations;  prohibitions,  21166 
Project  selection  system  changes,  21388, 
27271 
Urban  homesteading  program,  23932 
Drug-free  workplace  requirements;  grants, 
4947 
Correction.  6363 
Effective  dates  announcetnent.  8321 
Fair  housing: 
Assistance  program;  administrative  fiinding 

system.  20094 
Fair  Housing  Amendments  Act; 

implementation.  3232 
Initiatives  program,  6492 
Fair  housing,  community  development  block 
grants,  etc.: 
Effective  dates  corrected,  25712 
Grant  programs: 
Nehemiah  housing  opportunity  program, 
22248 
Low  income  housing: 
Elderly  or  handicapped  housing — 
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Projects  for  nonelderly  handicapped 
families  and  individuals,  25960 
Housing  assistance  paymenU  (Section  8)— 
Fair  market  rents  for  new  construction 
and  substantial  rehabilitation,  1688, 
12442 

Project-based  assistance,  230 
Manufactured  home  procedural  and 
enforcement  regulations: 
Monitoring  inspection  fee,  1689 
Mortgage  and  loan  insurance  programs: 
Adjustable  rate  mortgages  and  carryovers; 

annual  rate  change  disclosure  time 
^     period,  110 
Existing  cooperatives  housing  projects;  fiill 

insurance  or  coinsurance,  3444 
Flexible  subsidy  program;  capital 

improvement  loans,  9708 
Home  equity  conversion  mortgage 

demonstration,  24822  1 

Interest  rate  changes,  24707 
Maximum  mortgage  limits  for  high-cost 
areas,  14075 
Correction,  16360 
Property  improvement  and  manufactured 
home  loan  program;  technical 
amendments,  10536 
Single  and  multifamily  programs;  appraisak 
and  property  inspections,  19886 
National  Housing  Act;  implementation: 
Nondiscrimination  on  basis  of  handicap  in 
ffederally-assisted  programs  and 
activities;  correction,  8188 
Public  and  Indian  housing: 
Comprehensive  improvement  assistance 

program;  special  purpose  modernization, 
9039 

Elderly  and  near  elderly  families;  preference 
and  discretionary  preference  in  public 
housing  projects,  20758 
Performance  Funding  System;  insurance 

costs,  10657,  18889 
PHA-owned  or  leased  projects,  maintenance 
and  operation — 
•Consolidated  supply  program  purchase 
agreements;  purchase  limitations, 
22886 
Tenancy  and  administrative  grievance 
procedure,  6886 
Relocation  assistance  and  real  properiy 
acquisition: 
Uniform  cost-effective  poUcies  and 
procedures,  8912 
Supportive  housing  demonstration  program: 
Handicapped  homeless  persons;  transitional 
and  permanent  housing,  736,  12433 
Correction.  8880 

PROPOSED  RULES 

Community  development  block  grants: 
Emergency  shelter  program.  750,  756 
Facilities  to  assist  homeless;  supplemental 

assistance.  988,  1006 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  existing 
housing  certificate,  loan  management 
and  property  disposition,  moderate 
rehabilitation,  and  housing  voucher 
programs,  21812 


Fair  market  rents  for  new  construction 
and  substantial  rehabilitation,  988, 
20859.  20860,  22190 
Homeless  individuals;  single  room 
occupancy  dwellings;  moderate 
rehabilitation  program,  758,  769 
Mortgage  and  loan  insurance  programs: 
Mutual  morigage  insurance  and 
rehabilitation  loans — 
FHA  insurance  programs;  actions  to 
reduce,  21978 
Public  and  Indian  housing: 

Drug  elimination  program,  26154 
Regulatory  agenda,  16708 
Slum  clearance  and  urban  renewal: 
Rehabilitation  program — 

Privately-owned  property,  26164 
Supportive  housing  demonstration  program: 
Handicapped  homeless  persons;  transitional 
and  permanent  housing,  736,  747 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  190,  191,  1797,  1798,  3146, 
3540,  5685-5687,  6452-6454,  6609,  6618, 
6762-6771,  7283,  7284,  7477,  7480.  9090, 
9366,  10031,  10052,  10429,  10430,  10737, 
11295,  11296,  11571,  12486,  13570.  13571, 
15264-15269,  16409,  16410,  19239,  19241, 
19242,  19958,  20933,  21480,  22032,  22959, 
22960.  22965,  23268,  24269,  25428,  26114, 
27066-27068,  27759 
Committees;  establishment,  renewal, 
termination,  etc.: 
Housing  for  Handicapped  Families  Advisory 
Committee,  3541 
Environmental  statements;  availabiUty,  etc.: 
Fairfax  County,  VA,  669 
Pembroke  Pines  and  Miramar.  FL,  20933 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Community  development  block  grant 
program — 
Community  development  work  study 

program,  27135 
HUD-administered  small  cities  program, 
9091 
Emergency  shelter  program,  750 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  667, 
1799,  3147,  4339,  6034,  6617,  7478, 
8401,  9255,  11447.  12492.  13436. 
14688,  15813,  17830,  19243,  20210. 
21481,  22036,  23709,  24269.  26421, 
27760 
Supplemental  assistance;  guidelines,  1006 
Unutilized  and  underutilized  Federal 
buildings  and  real  property.  10431, 
25500 
Fair  housing  assistance  program.  26146 
Fair  bousing  initiatives  program,  17872, 

24595,  27760 
Housing  assistance  payments  (Section  8) — 
Homeless  individuals;  single  room 

occupancy  dwellings,  758,  15560 
lousing  voucher  program.  24658 
Moderate  rehabilitation  program,  24846 
Operation  Bootstrap;  existing  housing 

certificate  program,  27832 
Operation  Bootstrap;  housing  certificate 
program,  25426 
Low  income  housing — 
Nonelderly  handicapped  families  and 
individuals  direct  loan  program 
(Section  202),  26002 
Nehemiah  housing  opportunity  program, 
25632 


Public  and  Indian  housing — 
Public  housing  projects;  demolition  or 

disposition,  8243 
Public  housing  resident  management 
technical  assistance,  20443,  27213 
Low  income  housing: 
Elderly  direct  loan  program  (Section  202); 
fund  availability,  15270 
Manufactured  home  construction  and  safety 
standards:  ' 
DART  Associates,  Inc.;  hearing.  25908. 
25909 
Meetings: 
Housing  for  Handicapped  Families  Federal 
Advisory  Committee.  11573 
Mortgage  and  loan  insurance  programs: 
Adjustable  rate  mortgage  disclosures;  policy 

sutement,  6771 
Debenture  interest  rates.  3148 
Home  equity  conversion  morigage 

demonstration.  3564 
Homeownership  counseling.  20964 
Single  family  mortgage  instruments; 
requirements.  27596 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretaries  and  Inspector  General: 

debarment  ind  suspension.  4913 
Assistant  Secretary  for  Fair  Housing  and 

Equal  Opportunity,  13122 
Assistant  Secretary  for  Fair  Housing  and 

Equal  Opportunity  et  al.,  13121 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  et  al..  22033 
Assistant  Secretary  for  Policy  Development 

and  Research  et  al.,  26258 
Assistant  Secretary  for  Public  and  Indian 
Housing;  ceiling  rents  in  public  and 
Indian  rental  housing  projects.  20644 
Deputy  Assistant  Secretary  for  Economic 

Affairs,  26258 
General  Counsel.  4913 
Regional  Administrators  et  al.;  ceiling  rents 
in  public  and  Indian  rental  housing 
projects,  20644 
Regional  offices,  etc.;  order  of  succession — 
AUanta.  11108 
Privacy  Act: 

Systems  of  records.  19240 
Public  and  Indian  housing: 
Ceiling  rents.  10730,  10733 
Public  housing  projects;  derooUtion  or 
disposition  application  submission 
deadline,  6772 
Public  housing  tenancy  termination  for  drug- 
related  criminal  activity,  15998 

Human  Development  Services  Office 

RULES 

Native  American  programs  administration; 
Native  Hawaiians  and  Native  American 
Pacific  Islanders;  financial  assistance.  3452 

Runaway  and  homeless  youth  program.  20853 

PROPOSED  RULES 

Child  abuse  and  neglect  prevention  and 

treatment  program,  11246 
Developmental  disabilities  program: 
State  use  of  Federal  funds;  University 
Affiliated  Programs  applications  peer 
review  process;  correction.  3626 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  7109,  8397,  12684.  12956, 
24955,26112. 
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Grants  and  cooperative  agreements; 

availability,  etc.: 
American  Indian,  Native  Hawaiian,  and 

Native  Amencan  Pacific  Islanders  social 
and  economic  deveiopinent  projects, 
20036 
Child  abuse  and  neglect— 
Games,  preventioa.  identification,  and 
treatment;  research  and  demoostratioa 
projects.  23SM 
Minority  children  placement,  post  legal 
adoption  services,  and  foster  care 
children  placement,  17822 
Preventioa  activities,  13117 
Child  care  (temporary)  for  handicapped 
children  and  crisis  nuTKries,  14154 
Child  welfare  services  Sute  grants  program; 

allotment  percentages,  4942  ' 
Comprehensive  child  development  programs, 

1796 
Devdopmental  disabilities — 
Basic  support,  protection,  and  advocacy 
programs;  Federal  allotment  to  States, 
13239 
Coordinated  discretionary  fiinds  program; 

tfchnical  assistance,  16407 
University  afRbated  programs,  13119 
Minority  children  placement,  post-legal 
adoption  services,  and  foster  care 
children  placement,  22021 
Runaway  and  homeless  youth  basic  center 
and  coordinated  networking  program, 
11636 
Runaway  and  homeless  youth;  drug  abuse 

preventioa  program,  13092 
Youth  gang  drug  prevention  program,  13108 
Meetings: 
Child  Abuse  and  Neglect  Advisory  Board, 

22495 
Federal  Council  on  Aging.  10590,  22031 

InmiigratHMi  and  Naturalizatioo 
Scnrice 

RULES 

Aliens: 
Classification  as  immediate  relative  of  II.S. 
citizen  or  as  a  preference  immigrant; 
guidelines  on  eligibiUty  criteria.  1 1 160 
Excludable  aliens,  custody,  and  detention; 
immigration  user  fee,  100 
Correction,  1050,  6365 
Immigration: 
Commuter  aliens,  8184 
Immigration  and  nationality  forms;  display  of 

control  numbers,  7173 
Officers  and  employees  of  intemational 
organizations,  and  immediate  relatives; 
special  status,  5927 
Special  agricultural  workers;  employment 

records,  4756 
United  Sutes-Canada  Free-Trade  Agreement 
implementation;  nonimmigrant  classes, 
12 
Immigration  Reform  and  Control  Act; 
implementation: 
Aliens;  adjustment  of  tUtus  (legalization 

program),  6504.  13360 
Visa  waiver  pilot  program,  27t20 
INS/Executive  Office  for  Immigration  Review 

fee  schedule,  13513 
Nonimmigrant  claaes: 
Admiaaion,  extension,  and  maintenance  of 

status;  trade  defmition.  10978 
School  approval  and  withdrawal,  19543 
Organization,  functions,  and  authority 
delegations: 
Dover,  DE,  et  al.;  portt  of  entry,  2993 


SO 


National  Fines  Office,  Director,  notices  and 

bills  issuance,  18648 
Service  officers,  powers  and  duties,  etc., 

6875 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 

Public  Reading  Room  requirements,  4830 
Immigration: 
Aliens;  classification  as  immediate  relative  of 
U.S.  citizen  or  preference  immigrant — 
Overseas  service  office  and  consulate 
acceptance  based  on  residence  of 
petitioners,  7433,  9459 
Controlled  substance  violations;  judicial 
recommendatiotts  against  deportation; 
additional  information  requirements,  154 
Fee  remittances;  personal  check  eliminatioii, 

19903 
Marriage  fraud,  7950 

Fee  schedule,  26210 
Replenishment  agricultural  workers; 

temporary  resident  status,  admission  or 
adjustment,  9054 
Immigration  user  fee  review,  24714 
INS/Executive  Office  for  Immigration  Review 

fee  schedule,  25125 
Nonimmigrant  classes: 
School  approval  and  withdrawal,  4831 

NOTICES 

Applications  and  petitions;  direct  mail  to 
Regional  Service  Centers: 
Eastern.  Southern,  and  Western  Regions, 

USA.,  12028 
Northern  Region,  U.S.A.,  861,  3337 
Immigration: 
Entitlements  program;  systematic  alien 

verification,  5556 
Legalization;  English  language/basic 

citizenship  skills  standardized  test,  4920 
Meetings: 
User  Fee  Advisory  Committee,  15276 

Indian  Afhin  Bureau 

RULES 

Energy  and  minerals: 
Coal  leases;  terms  and  conditions,  22182 
Correction,  24789 
Land  and  water: 
San  Carlos  Indian  Irrigation  Project,  AZ, 
111 
Practice  and  procedure: 
Appeals  from  administrative  action,  6478 

Correction,  7666 
Employment  preference;  Osage  Tribe  of 
Oklahoma,  282 
Tribal  government: 
Hoope  Valley  Tribe;  enrolhnent,  14192 

PROPOSED  RULES 

Financial  activities: 
Loans  to  Indians  from  revolving  loan  fiind; 
loan  guaranty,  insurance,  and  interest 
subrldy,  14361 
Grants: 

Indian  business  development  program.  26800 

NOTICES 

Boundary  establishment,  description,  etc.: 
Hoopa  Valley  and  Yurok  Reservations. 
19465 
Fin  Management  Policy  Review  Team; 

recommendations,  25660 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Handicapped  Indian  infants  and  toddlers; 
early  intervention  services.  24593 


New  institutions  planning  program 
(detention  centers),  4340,  24428 
Hoopa-Yurok  Settlement  Act;  settlement  roll 

preparation,  5552 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Ohione/Costanoan  Muwekma  Tribe,  27070 
Intemational  labor  affairs: 
Indigenous  and  Tribal  Populations 
Convention;  partial  revision,  9907 
Irrigation  projects;  operation  and  maintenaiKe 
charges: 
Blackfeet,  Fort  Belknap,  and  Fort  Peck 

Agencies,  MT,  490 
Crow  Agency,  MT,  491 
Crow  Irrigation  Project.  MT,  11081 
Flathead  Irrigation  Project,  MT.  491 
Fort  Belknap  Irrigation  Project.  MT.  6175 
Fort  Hall  Indjan  Irrigation  Project.  ID,  68 
Wapato  frri^tion  Project,  WA.  492 
Judgment  funds;  plans  for  use  and  distribution: 

Choctaw  and  Chickasaw  Nations,  7887 
Jurisdiction  retrocession: 
Confederated  Tribes  of  Chehalis  Reservation 
et  al.,  WA,  19959 
Lands  held  in  trust;  description: 
Assiniboine  and  Sioux  Tribes,  Fort  Peck 

Indian  Reservation,  MT,  1%14 
Pechanga  Band  of  Luiseno  Mission  Indians, 

CA,  4340 
Winnebago  Tribe,  NE,  19614  I 

Meetings: 
Fire  management  in  parks  and  wilderness 
areas;  interagency  fire  policy  review 
team.  SO 
Memorandums  of  understanding: 
Education  Department;  parental  involvement 
requirement;  consultation  bearings, 
24596 
Health  and  Human  Services  Department. 
Indian  Health  Services;  Handicapped 
Indian  infants,  children,  and  youth; 
services  program,  9259,  245% 
Reservation  establishment,  additions,  etc.: 

Seminole  Indians  of  Florida.  7888 
White  Earth  Reservation  Land  Settlement  Act; 
list  of  lands,  10216 

Indian  Health  Serrice 

PROPOSED  RULES 

Medical  care  and  examinations: 
Contract  health  services — 

Agency  as  payor  of  last  resort  for  eligible 
persons,  24654 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
American  Indian/ Alaska  Native  tribal 

organizations;  tribal  management 

program,  11816 
Health  professions  education  loans; 

repayment  program,  20441 
Health  professions  preparatory  and 

scholarship  programs  for  Indians,  etc., 

9565 
Indian  health  professions  recruitment 

program.  22495 

Infant  Mortality,  National 
Commission  to  Prevent 

See  National  Commission  to  Prevent  Infant 

Mortality 
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Inspector  General  Office,  Health  and 
Hunan  Serriccs  Department 

RULES 

Medicare  program:  ' 
Fraud  and  abuse;  health  care  exclusion  cases; 
administrative  adjudication.  9995 
Medicaid  program: 
Fraud  and  abuse;  health  care  exclusion  cases; 
administrative  adjudication,  9995 

PROPOSED  RULES 

Medicare  program: 

Fraud  aiid  abuse;  anti-kickback  provisions. 

3088 

Medicaid  program: 

Fraud  and  abuse;  anti-kickback  provisions, 

3088 

Inter-American  Foundation 

RULES 

Debarment  and  suspension  (nonprocurementX 

4722 
Drug-free  workplace  requirements;  grants, 

4947 
Correction,  6363 

NOTICES 

Meetings;  Sunshine  Act,  1049,  12988 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Geological 
Survey;  Hearings  and  Appeals  Office, 
Interior  Department;  Indian  Affairs 
Bureau;  Land  Management  Bureau; 
Minerals  Management  Service;  Mines 
Bureau;  National  Park  Service; 
Reclamation  Bureau;  Surface  Mining 
Reclamation  and  Enforcement  Office 

RULES 

Acquisition  regulations: 
Aircraft  and  general  liability  insurance, 
10988 
Conflict  of  interests;  Appendix  C  availability, 

8195 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Nondiscrimination  on  basis  of  age  in  federally- 
assisted  programs  and  activities,  35% 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures.  8912    . 

PROPOSED  RULES 

Nondiscrimination  in  federally-assisted 
programs  or  activities  on  basis  of 
handicap,  18554 
Regulatory  agenda,  16748 
Superfund  and  Clean  Water  Act: 
Natural  resource  damage  assessments — 
Type  A  procedures;  coastal  and  marine 

environments,  5093 
Type  B  procedures,  3095 

NOTICES 

Coastal  Barrier  Resources  System;  Great  Lakes 
shore  areas;  maps  avaiU^ility,  1250,  4914, 
25759 
Committees;  establishment,  renewal, 
termination,  etc.: 
Delaware  Water  Gap  National  Recreation 
Area  Citizens  Advisory  Commission, 
25174 
National  Earthquake  Prediction  Evaluation 
Council,  2232 


Water  Dau  for  Public  Use  Advisory 
Committee,  15027 
Grasng  administration;  1989  grazing  fee.  1449 
Nati<>nal  Environmental  Policy  Act; 

implementation,  27430 
PrivacyAct: 
Systems  of  records,  1799,  4339,  4915,  6365, 
7485,  24269 
Watches  and  watch  movements;  allocatioa  of 
quotas: 
Guam.  10693 
Virgin  Islands.  10693 

Internal  RcTenne  Serrice 

RULES 

Drug-free  woiliplace  requirements;  grants, 
4947 
Correction,  6363 
Employment  taxes  and  collection  of  income 
taxes  at  source: 
Backup  withholding  imposition;  incorrect 

taxpayer  identification  number  and 

penalty  exception.  14341 
Correction,  18713 
Estate  and  gift  taxes: 
Deferred  taxes,  special  liens;  correction. 

23209  ^ 

Income  taxes: 
Arbitrage  restrictions  on  tax-exempt  bonds. 

20787 
Consent  dividends,  10537 
Consolidated  return  regulations;  consolidated 

group  restructuring  adjustments; 

correction,  19165,  19283 
Corporate  separations,  283 

Correction,  5577 
Employee  plans;  cash  or  deferred 

arrangements;  correction,  10660 
Foreign  corporation  branch  profits  tax; 

correction,  10616 
Foreign  corporations;  exchange 

requirements.  9200 
Foreign  oil  and  gas  taxes;  foreign  tax  credit 

limitation,  3004  i 

Minimum  tax;  tax  benefit  rule,  19363 
Partnerships  and  S  corporations;  separate 

meal,  travel,  and  entertainment  expenses 

requirement,  13679 
Passive  activity  losses  and  credits, 

limitations;  activity  definition,  20527 
Qualified  business  unit  definition;  correction, 

13978 
Research  activity  increase  credit,  21203 
State  income  taxes;  deduction  allocation  and 

apportionment;  correction,  16,  4274 
Subsidiary  stock;  after  sale  distributions; 

consolidated  return.  10980 
Taxpayers  outside  U.S.  and  Puerto  Rico; 

filing  extension,  7762 
Correction,  11523,  13606 
Variable  annuity,  endowment,  and  Ufe 

insurance  contracts;  diversification 

requirements,  8728 
Correction,  11866 
Procedure  and  administration: 
Federal  tax  lien;  administrative  appeal  of 

erroneous  filing  of  notice,  19568 
Reimbursement  to  State  and  local  law 

enforcement  agencies,  21053 
Tax  attribuUble  to  erroneous  advice;  penalty 

abatement  or  addition  to  tax,  21055 
■   Correction,  23563 
Tax  overpayments,  reduction;  past-due  debt 

owed  to  Federal  agency,  400 
Taxpayer  assistance  orders;  issuance,  1 1699 


Correction,  13606 
PROPOSED  RULES 

Employment  taxes  and  collection  of  income 
taxes  at  source: 
Backup  withholding  imposition;  inconect 
taxpayer  identification  number  and 
petialty  exception,  14341,  14364 
Temporary  employment;  informatioa 
reporting  and  backup  withholding, 
11236 
Correction.  12532 
Excise  taxes: 
Cash  or  deferred  arrangements  (401(k))  and 
nondiscrimination  requirements  for 
employee  and  matching  contributioas 
Correction.  3789 
Hearing.  4045 
Public  charities  and  private  foundations; 
lobbying  expenditures;  correction.  6060, 
7666 
Income  taxes: 
Arbitrage  restrictions  on  tax-exempt  bonds, 

20787,  20861 
Benefits  and  contribotioas;  permitted 
disparity,  12925 
Correction.  14825,  l%32 
Cash  or  deferred  arrangements  (401(k))  and 
nondiscrimination  requirements  for 
employee  and  matching  contributions 
Correction,  39,  3789 
Hearing,  4045 
Election,  revocation,  termination,  and  tax 
effect  of  Subchapter  S  status;  correction, 
5939 
Foreign  corporations;  exchange 

requirements,  9200,  9236 
Foreign  oil  and  gas  taxes;  foreign  tax  credit 

Umitation,  3004.  3083 
Golden  parachute  payments  (section  280O), 
19390  , 

Correction,  25879  ' 

Minimum  tax;  tax  benefit  rule,  19363,  19409 
Nondiscrimtnation  and  qualification 

requirements  for  non-pension  employee 
welfare  benefit  plans,  etc.  (Sectioa  89X 
9460 
Partnership  liabilities  treataaent;  allocatioas 
attribuUble  to  nonrecourse  liabilities, 
12925,  25878 
Passive  activity  losses  and  credits, 

limitations;  activity  definition.  20527, 
20606 
Pension,  profit-sharing  and  stock  bonus 

plans;  minimum  participation  standards, 
6710 
Pension,  profit-sharing,  stock  bonus,  and 
otlier  benefit  plans;  minimum  coverage 
requirements,  21437 
Correction,  263% 
Prizes,  awanls,  and  employee  achievement 
awards;  changes,  627 
Correction,  5577 
Hearing,  18117 
Public  charities  and  private  foundations; 
lobbying  expenditures;  correction.  6060,. 
7666 
Research  and  experimental  expenditures, 

2)224 
State  income  taxes;  allocation  and 
•  apportionment  of  deduction 
Hearing,  12238 
Subsidiary  stock;  after  sale  distributions; 

consolidated  return,  10980,  1 1007 
Taxpayers  outside  U.S.  and  Puerto  Rico; 
filing  extension,  7762,  7783 
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renporary  employment;  tnformabon 

reporting  and  backup  withholding. 

11236 
Correction.  12532 
U.S.  real  property  interests;  exchange, 

distribution,  or  transfer,  1 189 
Income  tajies,  etc.: 
Allocation  and  apportiooroent  of  interest 

expenses;  foreign  tax  credit  rules  and 

other  international  tax  provisions,  etc., 

3084 
Procedure  and  adminntration:  - 
Conference  and  practice  requirements,  15T79 
Federal  tax  lien;  administi¥tive  appeal  of 

erroneous  filing  of  notice.  19568,  19578 
Reimbursement  to  State  and  local  law 

enforcement  agencies.  21053,  21073 
Returns  and  return  information  disclosure,  39 
Tax  attributable  to  erroneous  advice;  penalty 

abatement  or  addition  to  tax.  21055, 

21073 
Tax  overpayments,  reduction;  past-due  debt 

owed  to  Federal  agency,  400.  428 
Taxpayer  assistance  orders;  issuance,  1 1699, 

11744 
Regulatory  agenda,  17078 

NOTICES 

Fuel  credit,  iranconventional  source;  inflation 
adjustment  factor  and  reference  prices, 
11604 
Income  taxes: 
Annual  information  return/reports;  employee 

benefit  plans  filing.  8631 
Electronic  filing  program  (1989>,  Forms 
S500-C.  5500-R.  and  related  schedules, 
18625 
Electronic  filing  program  (1990);  Forms 

1040.  1040A.  and  1040EZ  returns.  23339 
Organizations  exempt  from  income  tax  and 
private  foundation  returns  (Forms  990 
and  990-PF);  revision.  7912 
Meetti^: 
Art  Advuory  Panel.  8050,  10612,  18626 
Commissioner's  Advisory  Group,  85,  11317, 

23736 
Employee  Plans  Ad  Hoc  Group,  8621 
Organization,  functions,  aitd  authority 
delegations: 
Acting  Commissioner,  11318 
Assistant  Commissioner  (International),  9118 
Assistant  Commissioner  (Planning,  Finance, 

and  Research)  et  al..  1 1476 
Deputy  Assistant  Commissioners  et  al.. 

23729.  26885 
Director,  Mariinsburg  Computer  Center, 

6470 
Problem  Resolution  Officers  et  al.,  224 
Regional  Inspectors,  3718 
Tax  Examiners  et  al..  10612 
Taxpayer  Ombudsman  and  Problem 
Resolution  Officers,  3179 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
7127 

Inteniatioiud  Boundary  and  Water 
Commission,  United  States  and 
Mexico  / 

NOTICES 

Environmental  statements;  availability,  etc.: 
Rio  Grande  at  Laredo,  Texas-Nuevo 
Laredo,  Tamaulipas;  water  quaUty 
improvement,  27764 


52 


Intematioiial  Broadcasting  Board 

RULES 

Radio  free  Europe/Radio  Liberty,  Inc.;  rules 

of  procedure,  1 8886 

NOTICES 

Meetings;  Sunshine  Act,  3722,  16039 

International  DeTelopment 
Cooperation  Agency 

See  AgetKy  for  International  Development; 
Overseas  Private  Investment  Corporation 

International  Trade  Administration 

RULES 

Antidumping  duty  proceedings,  12742 

Correction.  13294.  13977 
Industrial  mobilization  regulations; 

redesignated  and  transferred  to  Export 

Administration  Bureau,  601 
United  States-Canada  Free-Trade  Agreement; 

panel  review  procedures,  5930 

PROPOSED  RULES 

Antidumping  and  countervailing  duties: 
Antidumping  proceedings;  substantive 
provisions  revision.  5092 

Countervailing  duties;  amendments.  23366 
Correction,  25658 

NOTICES 

Administrative  protective  orders;  application 

forms  availability.  16384 
Antidumping: 
All-terrain  vehicles  from  Japan.  4864 
Aluminum  sulfate  from  Venezula.  17802 
Antifriction  bearings  (other  than  needle 

roller  bearings,  spherical  plain  bearings, 
and  tapered  roller  bearings)  and  parts 
thereof,  etc.  from  Sweden,  19114 
Antifriction  bearings  (other  than  spherical 
plain  and  tapered  roller  bearings) 
from — 
Italy,  19096 

United  Kingdom,  19120 
Antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  from — 
France,  19092 
Japan.  19101 
Romania,  19109 
West  Germany.  18992 
Ball  bearings  and  parts  from — 
Romania.  20906 
Singapore,  19112.20907 
Thailand.  1117.20909 
Ball  bearings,  cylindrical  roller  beaJings,  and 
parts  from — 
Italy.  20903 
Sweden.  20907 
United  Kingdom.  20910 
Ball  bearings,  cylindrical  roller  bearings, 
■  spherical  plain  bearings,  and  parts 

from — 
France,  20902 
Japan,  20904 
West  Germany.  20900 
Barium  chloride  from  China.  52.  9075 
Brass  sheet  and  strip  from  Korea.  11258 
Calcined  bauxite  proppants  from  Australia, 

6311 
Carton-closing  staples  and  staple  machines 

from  Sweden.  10392 
Circular  welded  carbon  steel  pipes  and  tubes 

from  Taiwan.  1752 
Cyanuric  acid  and  its  chlorinated  derivatives 
from  Japan,  21726 


Drafting  machines  and  parts  from  Japan, 

19424 
Dried  heavy  salted  codfish  from  Canada, 

13211 
Dry  aluminum  sulfate  from  Sweden.  10391 
Drycleaning  machinery  from  West 

Germany.  1753 
Electrolytic  manganese  dioxide  from — 
Greece,  1753.  8771,  15243 
Ireland.  1753.  8776 
Japan.  8778.  15244 
Elemental  sulphur  from  Canada,  8770 
Fireplace  me^  panels  from  Taiwan,  6156 
Generic  cephalexin  capsules  from  Canada, 

14669,  26820 
Greige  polyester/cotton  printcloth  from 

China,  17802 
Headwear  from  China,  651,  11983,  18561 
.  Industrial  belts,  components  and  parts  (cured 
or  uncured)  from — 
Israel,  5105.  15481 
Italy,  5103,  15483.  25313 
Japan,  5114,  15485,25314 
Korea,  15487 

Singapore,  5110,  15489,  2531S 
South  Korea.  5116 
Taiwan,  5112.  15496 
United  Kingdom.  5108.  15500 
West  Germany.  5106.  15505,  25316 
Iron  cons,  ruction  castings  from  India,  1 1989. 

18562 
Light-walled  welded  rectangular  carbon 
steel  tubing  from — 
Argentina.  1199.  13913.  22794 
Taiwan.  5532,  12467 
Malleable  cast  iron  pipe  fittings,  other  than 
grooved,  from — 
Korea,  7577,  13090 
Taiwan,  19929 
Martial  arts  uniforms  from  Taiwan.  18562 
Mechanical  transfer  presses  from  Japan, 

5993,  24927 
New  steel  rail,  except  light  rail,  from 

Canada,  10393.  14264 
Photo  alb(ims  and  filler  pages  from  Korea, 

13399.  14189,  26227 
Polyvinyl  chloride  sheet  and  film  from 

Taiwan,  18919 
Porcelain-on-steel  cooking  ware  from  China, 

18129 
Pressure  sensitive  plastic  tape  from  Italy, 

13091 
Red  raspberries  from  Canada.  6559 
Residential  door  locks  and  parts  from 

Taiwan,  21999 
Roller  chain,  other  than  bicycle,  from  Japan, 

3099 
Self-propelled  bituminous  paving  equipment, 
replacement  parts,  from  Canada,  12467, 
13807,  19581 
Shop  towels  of  cotton  from  China,  21454 
Small  business  telephone  systems  and 
subassemblies  from — 
Japan,  3516,  19211 
Korea,  3517 
Taiwan.  3519 
Sodium  nitrate  from  Chile,  21%,  14264 
Solid  urea  from — 
East  Germany,  17805 
Romania,  21455 

Union  Soviet  Socialist  Republics,  18920 
Spun  acrylic  yam  from  Italy,  17803 
Standard  carnations  from  Kenya,  6736, 

12939 
Steel  pails  from  Mexico,  26825 


L^ 


Steel  wheels  from  Brazil,  8780,  21456 
Steel  wire  rope  from  Japan,  6737 
Tapered  roller  bearings  and  parts,  finished 

and  unfinished,  from  Italy,  10395 
Tapered  roller  bearings  four  inches  or  less  in 
outside  diameter  and  components  from 
Japan,  12938 
Television  receivers,  monochrome  and  color, 

from  Japan,  13917,  20413 
3.5"  microdisks  and  coated  media  from 

Japan.  6433.  13406.  16194 
Titanium  sponges  from  Japan,  13403 
Tuners  (type  used  in  consumer  electrottic 

products)  from  Japan.  5994 
1 2- volt  motorcycle  batteries  from — 
Korea.  24927 

Taiwan.  2197,  15507.  27191 
Valves  and  connections,  of  brass,  for  use  in 
'     fire  protection  systems  from  Italy,  3520 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  992,  4871, 
5102,  8372,  9868,  13211,  13913,  14414, 
18320,  18918,  20235,  22465,  23739, 
24728,  25934,  26069 
Cheese,  quota;  foreign  government  subsidies: 
Annual  list,  53 

Quarterly  update,  13214,  27661 
Commercial  information  product  user  fees, 

10572 
Commercial  News  USA  catalog  magazine; 

contribution  schedule,  7460 
Countervailing  duties: 
Alimiiniun  sulfate  from  Venezuela,  18131, 

27195 
Antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  from — 
Singapore,  19125 
I         Thaihmd,  19130  i 

Apparel  from  Argentina.  22466 
Ball  bearings  and  parts  from  Thailand,  2091 1 
Bricks  from  Mexico,  166  .    . 

Ceramic  tile  from  Mexico.  19930  '    ' 

Cotton  shop  towels  from  Pakistan,  14671 
Cut  flowers  from  Costa  Rica,  27197 
Fasteners  from  India,  27662 
Fabricated  automotive  glass  from  Mexico, 

8782 
Fresh,  chilled,  and  frozen  pork  from  Canada, 

5537,  11024,  19582 
Fresh  cut  roses  from  Israel,  10395,  13215 
Industrial  belts,  components,  and  parts 
(cured  or  uncured)  from — 
Israel,  6562,  15509 
Korea,  6562.  15513 
Singapore.  6562,  15520 
Industrial  nitrocellulose  from  France,  6157 
Iron-metal  castings  from  Mexico,  3632 
Lamb  meat  from  New  Zealand,  1402,  19590 
Leather  wearing  appar^  from — 
Colombia,  836  | 

Uruguay,  168 
Lime  from  Mexico,  1753 
Live  swine  from  Canada.  65 1 ,  5994 
Low-fuming  brazing  copper  rod  and  wire 

from  New  2^ealand,  18564 
Malleable  iron  pipe  fittings  from  Thailand. 

6439 
New  steel  rail,  except  light  rail,  from 

Canada.  8784,  14264 
Oil  country  tubular  goods  from  Israel,  25145 
Porcelain-on-steel  cooking  ware  from 

Mexico.  13093 
Portland  hydraulic  cement  from  Costa  Rica. 

654 
Stainless  steel  wire  rod  from  Spain,  16384, 
26826 
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Steel  wheels  from  Brazil  15523,  19425 
Steel  wire  nails  from  Malaysia.  15534,  26229 
Sugar  from  European  Community.  27662 
Textile  mill  products  and  apparel  from  Sri 

Lanka,  21460 
Viscose  rayon  staple  fiber  from  Sweden,  168, 

18687 
Welded  carbon  steel  pipe  and  tube  products 
from  Turkey.  21460 
European  Community  standards  development, 
testing,  and  certification  procedures; 
hearing,  26069 
Export  trade  certificates  of  review,  837,  1404, 
6158.  6312,  6562.  6739.  7578,  8583,  8791, 
9542.  10032.  11024,  11027.  11432,  12937, 
13724,  19425-19427,  22348,  23506,  24371, 
24729,  24928-24932.  25204,  25317,  25750 
Foreign  buyer  program;  domestic  trade  show 

support,  7241 
Harmonized  system  of  tariff  classification; 
conversion  for  antidumping  and 
countervailing  duty  proceedings,  993 
Meetings: 
Caribbean  Basin  Business  Promotion 

CouncU,  7819.  26070 
Exporters'  Textile  Advisory  Committee. 

6314,  19932 
Importers  and  Retailers'  Textile  Advisory 

Committee.  12940 
Management-Labor  Textile  Advisory 

Committee.  12940 
President's  Export  Council,  1199,  11259, 

12469 
Steel  products  investigations;  antidumping 
and  countervailing  duty  petitions, 
simultaneous  filings,  6158 
Shori  supply  determinations: 
Aluminum-killed  cold-rolled  steel  sheet,  655 
Bonderized  cold-rolled  steel  strip  for  use  in 
manufacturing  needle  roller  bearing 
shells,  11990 
Carbon  steel  slabs  used  in  productionof  steel 

sheet,  14985.  16438-T  X 

Carbon  steel  special  sections.  7460.  1 1989 
Continuous-cast  steel  slabs  for  manufacturing 
hot-rolled  coils  and  cut-to-length  plate, 
14673 
Flat-rolled  manganese  steel,  169 
Flat-rolled  steel,  7244 
Flat-rolled  steel  (coater  blade  steel  strip), 

4873 
Galvanized  steel  wire,  11259 
Hot-dipped  tinplate,  12469 
Hot-rolled  steel  sheet  and  strip  for  M-metal 

band  saws,  9869 
Low  carbon  rimmed  steel  wire  rod,  7971 
Rough  turned  locomotive  drive  axles,  25147 
Semi-finished  steel  billets,  4873 
Semi-finished  steel  slabs,  8792 
Spheroidized  annealed  wire  rod  for  cold 

heading  into  balls,  14265 
Steel  plate  used  in  manufacture  of  large 

diameter  pipe.  7578.  18132 
Tin-free  steel,  7578 
Trade  adjustment  assistance  determination 
petitions: 
Menapace  Woodworking.  Inc..  et  al..  9542 
United  States-Canada  free-trade  agreement: 
Code  of  Conduct  for  proceedings  under 

Chapters  18  and  19.  14371 
Model  rules  of  procedure  for  Chapter  18 
panels,  14372 
United  States-Canada  free-trade  agreement; 
panel  review  requests: 
Red  raspberries  from  Canada.  11777 
Dried  heavy  salted  codfish  from  Canada, 
19591 


Replacement  partsS^r  telf-propelled 
bituminous  paving  equipment  from 

Canada.  11778     ^ 
Polyphase  induction  motors.  19591 
Self-propelled  bituminous  paving  equipment. 

replacement  parts,  from  Canada,  19592. 

25750 
U.S.  trade  laws  to  countries  developing 
market-oriented  economies;  application 
study,  12941 
Watches  and  watch  movements;  allocatton  of 
quotas: 
Guam,  10693 
Virgin  Islands.  10693 
Applications,  hearings,  determinations,  etc: 
Bluegrass  Stone  Center.  3634 
Boston  College  et  al..  13725 
California  Sute  University  et  al..  18689 
Carteton  College  et  al..  9076 
Carnegie-Mellon  University  et  al..  14673 
City  University  of  New  York  Medical 

School  et  al..  16385 
College  of  William  and  Mary  in  Virginia  et 

al.,  26231 
Cornell  University,  23508 
Cornell  University  et  al.,  23508 
John  Hopkins  University  et  at..  26232 
Lehigh  University,  25148.  25934.  26826 
Massachusetts  Institute  of  Technology  et  al.. 

20413 
Medical  University  of  South  Carobia  el  al.. 

4874,  7504 
Michigan  Department  of  Public  Heahh  et 

al..  21090 
Nassau  County  Medical  Center  et  al.,  13407 
National  Aeronautics  and  Space 

Administration  et  al..  4875 
National  Institute  of  Environmental  Health 

Sciences  et  al..  130% 
National  Institute  of  Science  and 

Technology.  26232 
National  Institutes  of  Health  et  al..  7971 
North  Shore  University  Hospital  et  al.. 

22612,  24934 
Pennsylvania  State  University  et  al.,  4876. 

7504,  15536 
Rice  University  et  al..  14985 
Rutgers  University,  22612 
Rutgers  University  et  al..  13727 
Scripps  Clinic  &  Research  Foundatkm. 

22613 
Texas  A&M  Univer^ty  et  al..  3636 
Thomas  Jefferson  University  et  al..  13215 
UMDNJ-RWJ  Medical  School  et  al..  9869 
University  of  California,  25148 
University  of  California  et  al..  3634.  11259. 

11990.  15535 
University  of  Chicago.  23509 
University  of  Kentucky.  23509 
University  of  Kentucky  et  al..  9075 
University  of  Massachusetts  et  al..  130% 
University  of  Nevada  et  al..  1 1991 
University  of  Nevada-Reno  et  al..  24372 
University  of  Pennsylvania  et  al..  17805, 

20%2 
University  of  Utah  et  al ,  3635 
University  of  Wisconsin  et  al.,  7461 
University  of  Wisconsin-Madison  et  al., 

11991.22000.24288 
Vanderbilt  Umversity  et  al..  17806.  22613 
Virginia  Miliury  Institute  et  al..  9076 
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iBteraational  Trade  CoauBteioa 

RULES 

Freedon  of  Infonnaboa  Act;  impiementatioa, 
13677 
Uniform  fee  Khedole  and  admiiiistrative 
guideiines,  13672 
Practice  uid  procedure: 
Imports  sold  at  leas  than  fair  value  or 
tatwdiTcd  exports  to  U.S.;  injury  to* 
domclic  industries;  investigations,  S220 
United  Sutes-Canada  free-trade  agreementi; 
panel  review  procedures,  5077 

PROPOSED  RULES 

Freedon  of  Infonnation  Act;  implementation, 
37 
Uniform  fee  schedule  and  administrative 
guidelines.  3079 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  8833,  11820 
Confidential  business  information  violation; 

public  reprimand,  10192 
Harmonized  TahfT  Schedule — 
Production  sharing,  23292 
Review  procedures,  16007 
Im(>ort  investigations: 
All-terrain  vehicles  from  Japan,  11821 
Aluminum  sulfate  from  Venezuela,  137SO, 

22632 
Animal  fat  and  vegetable  oil  products,  23297 
Antifriction  bearings  (other  than  tapered 

roller  beanngs)  and  parts  from  West 

Germany  et  al..  21488 
Calcined  bauxite  proppants  from  Australia, 

13749 
Carbon  steel  structural  shapes  from  Norway, 

5287 
Carbonated  candy  products,  methods  of 

making.  9903 
Caribbean  Basin  Economic  Recovery  Act; 

impact  on  U.S.  industries  and 

consumers;  1988  annual  report,  23349 
Carrier  materials  bearing  ink  compositions  to 

be  used  in  dry  adhesive-free  thermal 

through  process,  11821 
Cellular  mobile  telephones  and  subassemblies 

from  Japan,  10740 
CeUular  radiotelephones  and  subassemblies 

and  component  parts,  23292 
Chemiluminescent  compositions  and 

components,  2235,  2236,  6181.  7890. 

11822.  19250 
Cigarette  leaf  tobacco,  unmanufactured, 

14294 
Concealed  cabinet  hinges  and  mounting 

pUtes,  6181,  19251.  21490,  24602,  25350 
Cryogenic  ultramicrotome  apparatus  and 

components,  9904.  14873,  25350,  27795 
Crystalline  cefadroxil  monohydrate,  10740, 

14872»26114 
Digitat^  readout  systems  and  subassemblies 

from  Japan,  2236 
Doxorubicin  and  preparations  containing 

same.  26115 
Drafting  machines  and  parts  from  Japan, 

14875.  23293 
Dry  aluminum  sulfate  from  Sweden,  7609, 

13749 
Dynamic  random  access  memories. 

components,  and  products  containing 

same,  22633 
EC  government  procurement  initiatives 

afTecting  sectors;  likely  impact.  6970 
Electric  power  tools,  battery  cartridges,  and 

battery  chargers,  2236,  6181,  10741, 

16008,  16009,  21490 


Electrolytic  manganeae  dioxide  from  Greece 

and  Japan,  16010 
Electronic  dart  games.  14872,  21491 
Erasable  programmable  read  only  memories, 

components,  products  containmg 

memories,  and  processes  for  making 

memories,  101 1,  12025.  16010,  19962, 

27437 
Food  treatment  ovens,  component  parts,  and 

procoMt,  24429 
Foreign  investment  barriers  or  other 

restrictions  preventing  foreign  capital 

from  claiming  foreign  government 

program  benefits,  6182 
Fresh,  chilled,  or  frozen  pork  from  Canada, 

8835,  22634 
Generalized  System  of  Preferences — 
Watches,  duty-free  treatment;  economic 
effect,  495 
Generic  cephalexin  capsules  from  Canada, 

19251 
Generic  cephalexin  capsules;  impositioa  of 

sanctions  for  breaches  of  Commission 

protective  order,  14872 
Heavy-duty  mobile  scrap  shears,  20432, 

21491 
Ice  cream  and  mixtures  classifiable  as  ice 

cream,  23330 
Industrial  belts  from — 
Israel  et  al.,  6970,  24430 
South  Korea,  23716 
Insulated  security  chests,  9904 
Light-duty  integrated  hydrostatic 

transmissioas  and  subaasemblies.  with  or 

without  attached  axk>  from  Japan,  2237 
Light-walled  rectangular  pipes  and  tubes 

from — 
Argentina,  6972.  22633 
Taiwan,  12960 
Lime  from  Mexico.  10742,  201 1 1 
Low  friction  drawer  supports,  components, 

and  products,  23294 
Martial  arts  uniforms  from  Taiwan,  1013, 

23295 
Mechanical  transfer  presses  from  Japan, 

3693.9905 
Natural  bristle  paint  brushes  from  China, 

11822,21491 
New  steel  rails  from  Canada,  18168 
Novelty  teleidescopes,  18170 
Novelty  teleidoscopes.  14874 
Omnibus  Trade  and  Competitiveness  Act  of 

1988;  Harmonized  System  subtitle 

operation,  16010 
Phenylene  sulfide  polymers  and  polymer 

compounds,  and  products  containing 

same,  18170 
Plastic  light  duty  screw  anchors,  5155 
Pork  (fresh,  chilled,  or  frozen)  from  Canada, 

1014 
Recombinant  erythropoietin,  6182,  9903. 

12%1,  16011,23331 
Residential  door  locks  from  Taiwan,  18707, 

23351 
Sewn  cloth  headwear  from  China,  20433 
Small  business  telephone  systems  and 

subassemblies  from  Japan  et  al..  7891 
Steel  pails  from  Mexico,  24764 
Steel  voluntary  restraint  agreements; 

economic  effects  on  U.S.  steel 

consuming  industries,  8833 
Steel  wheels  from  Brazil,  6972,  23298 
Straight  knife  cloth  cutting  machines,  2238, 

14873,  20453,  23296 
Strip  Ughts.  14874.  22636 
Tariff  treatment;  judicial  decisions,  1601 1 


Telephone  systems  and  subaasemblies  from 

Japan,  Korea,  and  Taiwan,  495 
ThermoaUticaUy  controlled  appliance  plugs 
and  internal  probe  thermostats  from — 
Canada  etal.,  5136 
3.3"  microdisks  and  media  from  Japan,  12960 
Track  lighting  system  components,  including 
plugboxes,  7891.  7892,  9906.  12961. 
19232,26116 
12- volt  motorcycle  batteries  from — 
Korea,  232% 
Taiwan.  19233 
Uruguay;  service  sector  profiles  and  barriers 

to  trade  in  services,  7892 
U.S.  gear  industry  in  U.S.  and  global 

markets;  competitive  position.  18167 
U.S.  tariffs  modification  and  nontariff 
measures  modification  or  removal; 
economic  effect  on  U.S.  industries  and 
consumers,  5156,  8406 
Venetian  blind  components,  1014 
Wire  electrical  discharge  machining 
apparatus  and  components,  9906 
Meetings;  Sunshine  Act,  1049,  3722,  3723, 

6639,  6986,  7918,  9588,  9589,  11605,  12309, 
13806.  14733.  18072.  18977,  20234,  21161, 
22649,  23017,  24464,  23933 

Interstate  Commerce  Commissioa 

RULES 

Freedom  of  Infonnation  Act;  implementation: 
Confidential  commercial  information; 
predisclosure  notification  procedures, 
16368 
Motor  carriers: 
Contracts  for  transportation  of  property; 
technical  amendment,  26208 
Non-rail  interpretations  and  routing 

regulations,  21935 
Practice  and  ]>rocedure: 
Arbitration  decisions;  deadline  for  requesting 

commission  review,  19894 
Commission  adjudicatory  proceedings; 

recovery  of  expenses  by  parties,  26379 
Environmental  compliance;  out-of-service 

rail  line  exemptions,  9822 
Rail  abandonment — 
Property  tax  expense  avoidability  under 
unit  method  of  assessment,  26043, 
27793 
Railroad  abandonment  proceedings;  cost, 

18517 
Railroad  cost  recovery  procedures.  8721 
Productivity  adjusttnent,  12920 
Tariffs  and  schedules: 

Electronic  filing  of  tariffs.  6403 
Correction,  9052 
SUy,  10533 

PROPOSED  RULES 

Motor  carriers: 
Common  carriers;  special  or  chartered 

parties;  incidental  charter  rights,  24918 
Purchase,  merger,  and  control  of  motor 
passenger  and  watei  carriers,  12252 
Practice  and  procedure: 
Commission  adjudicatory  proceedings; 
recovery  of  expenses  by  parties,  7454. 
9071 
Licensing  and  related  services;  fees,  24913 
Nonrail  licensing  procedures — 
Foreign  motor  and  motor  registration 
certificate  applications,  24919 
Operating  authority  applications  (Form  OP-1 
revision),  20879,  24364 
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Practitionen;  licensing.  4863 
Railroad  cost  recovery  procedures; 

productivity  adjustment  implementation, 
14369 
State  intrastate  rail  rate  authority; 
recertification  process,  8364 
Regulatory  agenda,  17582 
Tariffs  and  schedules: 

Rail  carrier  cost  recovery  tarifh,  9863 
Water  carriers: 
Purchase,  merger,  and  control  of  motor 
passenger  and  water  carriers,  12232 
NOTICES 

Agency  information  collection  activities  under 
OMB  review,  7111.  10193,  14294.  24431. 
24602 
Agreements  under  sections  Sa  and  Sb; 
applications  for  approval,  etc.: 
Eastern  Central  Motor  Carriers  Association. 

Inc..  497 
Motor  Carriers  Traffic  Association.  Inc.. 

27217 
National  Bus  Traffic  Association,  Inc.,  14294 
Nebraska  Motor  Carriers  Aaaociation  et  al.. 

7488 
New  York  Movers  Tariff  Bureau,  Inc.,  6619 
Ohio  Motor  Freight  Tariff  Committee,  Inc., 

12493 
Pacific  Motor  Tariff  Bureau,  Inc.,  4918 
Southern  Ports  Foreign  Freight  Committee, 

12494  . — \ 

Wyoming  Trucking  Association,  Inc.,  27763 
Meetings;  Sunshine  Act.  647^,  18072,  18193 
Motor  Carrier  Board;  composition,  24763 
Motor  carriers: 

Agricultural  cooperative  transportation  filing 

notices,  496,  8011,  11300,20647,21680 
Compensated  intercorporate  hauling 

operations.  1433,  4096,  5690,  6619,  7291, 
9094,  10193,  11302,  12289,  13248,  14175. 
13030.  16171.  19472.  20647,  21680. 
22817.  23333.  26436.  27766 
Declaratory  order  petitions — 

National  Industrial  Transportation  League. 

27766 
Pittsburgh- Johnstown-Altoona  Express, 

Inc..  1013 
St.  Johnsbury  Trucking  Co..  Iix:..  24763. 
25658 
Finance  applications,  3694,  7292,  22498, 

26261 
Puerto  Rico  Freight  System.  Inc..  et  al.; 
joint  water-motor  tariffs,  detention 
charges,  19472 
Motor  carriers;  control,  purchase,  and  tariff 
filing  exemptions,  etc.: 
Americoach  Tours,  Ltd.,  13955 
Arrow  Line,  Inc.,  6457,  18170 
Asbury  Park  Transit  Lines,  Inc.,  7112 
Missouri  Pacific  Truck  Lines,  Inc.,  11300 
Western  Oil  Transportation,  Inc..  3695 
Rail  carriers: 
Cost  of  capital;  railroad  industry's  annual 

rate  proceeding,  19255 
Cost  recovery  procedures — 
Adjustment  factor,  12686,  26262 
Fuel  cost  component  of  all  inclusive  index; 
calculation  methodology  revision, 
20453 
Passenger  train  operation — 
Chicago  &  North  Western  Transportation 
Co.,  20211 
Waybill  data;  release  for  use,  26262 
Rail  abandonments — 
Rights-of-way  used  as  trails,  8011,  22970 
Rail  abandonments;  rights-of-way  used  at 
trails,  8011 


Uniform  railroad  coating  system  for 

regulatory  costing  purposes;  adoption, 
4097 
Waybill  data;  release  for  use,  22039,  22636 
Railroad  operation,  acquisition,  construction, 
etc.: 
Aberdeen  Carolina  ft  Western  Railway  Co.. 

12686 
Arizona  Central  Railroad.  Inc..  18171 
Arkansas  Central  Railway  Co..  Inc.,  9369 
A.T.  Leary,  Jr.,  Lessee.  Inc..  23299 
Atchison,  Topeka  ft  Santa  Fe  Railway  Co., 

18708,  26436 
Austin  ft  Northwestern  Railroad  Co.,  Inc.. 

22376 
Brandywine  Valley  Railroad  Co..  10036 
Buckingham  Branch  Railroad  Co..  7893 
Buffalo  Ridge  Railroad.  Inc.,  8243 
Burlington  Northern  Railroad  Co.,  19613 
Cagy  Industries,  Inc.,  25177 
Carolina  Coastal  Railway,  Inc.,  10396 
Centra]  Railroad  Co.  of  Indianapolis.  14876, 

27767 
Chattooga  ft  Chickamanga  Railway  Co.. 

11301 
Cheney  Railroad  Co.  et  al.,  4918 
Chesapeake  Western  Railway,  6776 
Chicago  ft  North  Western  Transportation 

Co.,  3288,  5690,  19254 
Chicago,  Missouri  ft  Western  Railroad  Co., 

9263 
Chicago  West  Pullman  Corp.  et  al.,  8406 
Consolidated  Rail  Corp.,  199,  24048,  25177 
CSX  Corp.  et  al.,  8406 
CSX  Transportation.  Inc.,  13230 
CSX  Transportation,  Inc.,  et  al.,  23911 
Davenport,  Rock  Island  ft  North  Western 

Railway  Co.,  16417 
Durbano,  E>avid  L.,  et  al.,  18028 
Emons  Holdings,  Inc.,  et  al.,  7292 
Federal  Industries  Ltd.,  13731 
Great  Walton  Railroad  Co.,  Inc..  12494 
Indian  Hi-Rail  Corp..  20648 
Indiana  ft  Ohio  Railway  Co..  19613 
Indiana  Hi-Rail  Corp.,  24969,  26264 
Intermountain  Western  Railroad  Co.,  16171 
Intermountain  Western  Railroad  et  al.,  21492 
ISTRA  Corp.,  22636,  25760 
Itel  Corp.  et  al.,  12026 
James  River  Corp.  of  Virginia,  Inc.,  et  al., 

20935 
Kansas  City  Southern  Railway  Co.,  6038, 

22817,  24078 
Logansport  ft  Eel  River  Short-Line  Co.. 

21294 
Logansport  ft  Eel  River  Short-Line  Co., 

Inc..  5555 
McHugh.  Adelaide,  et  al.,  26437 
Merchants  Grain  ft  Transportation,  Inc.,  et 

al.,  2238 
Merchants  Management  Corp.,  26436 
Missouri  Pacific  Railroad  Co.,  11301 
MNVA  Railroad,  Inc.,  8246 
Morristown  ft  Erie  Railway,  Inc..  23332 
New  York,  Susquehanna  ft  Western  Railway 

Corp.,  7293,  8407,  11452 
Norfolk  ft  Western  Railway  Co.,  11434. 

12290,  13437 
North  Central  Oklahoma  ft  Midlands 

Railway  Corp.,  23299 
Pittston  Co.,  13731 

Pocono  Northeast  Railway.  Inc.,  5157 
Railroad  Switching  Service  of  Missouri,  Inc., 

26438 
Red  River  Valley  ft  Western  Railroad  Co., 

13250 


RJ.  Corman  Railroad  Co./Memphis  Line. 

10194 
Sidney  ft  Lowe  Railroad.  Inc.,  et  al..  19963 
Soo  Line  Railrowl  Co..  860,  13230,  13731. 
t       1%16 

Soo  Line  Railroad  Co.  et  al.,  13231 
South  CaroUna  Central  Railroad  Co.,  Inc., 

1016,  20936 
Southern  Pacific  Transportation  Co.,  22S18  ' 
Southern  Pacific  Transportatioa  Co.  et  al., 

333 
Southern  Railway  Co.  et  al.,  12289 
St.  Louis  Southwestern  Railway  Co.,  22818 
Tampa  Bay  ft  Western  Transportation.  Inc. 

et  al.,  25507 
Temperance  Yard  Corp.,  12290 
Terre  Haute,  Brazil  ft  Eastern  Railroad  Co.. 

13248 
Thermal  Belt  Railway.  26264 
Tyburn  Railroad  Co.,  26438 
Wisconsin  ft  Calumet  Railroad  Co..  Inc., 

13438 
Wisconsin  Central  Ltd..  13248.  27438 
Railroad  services  abandonment: 
Angelina  ft  Neches  River  Railroad  Co.. 

16416 
Atchison.  Topeka  ft  Sanu  Fe  Railway  Co.. 

24969 
Burlington  Northern  Railrond  Co..  72.  671. 

6342.  13249,  20212,  24275,  27074 
Canadian  Pacific,  Ltd.,  16171 
Central  Michigan  Railway  Co.,  3868 
Central  of  Georgia  Railroad  Co..  3137.  S2r7. 

22637 
Chicago  ft  North  Western  Transportatioa 

Co..  6343,  7112,  15030,  17833,  18338, 

22038 
Chicago  Central  ft  Pacific  Railroad  Co., 

14295 
Cimarron  River  Valley  Railway  Co.,  25307 
Cincinnati,  New  Orleans  ft  Texas  Pacific 

Railway  Co.,  24603 
"CMC  Real  EsUte  Corp.,  24273 
CMC  Real  EsUte  Corp.  et  al.,  6183 
Consolidated  Rail  Corp.,  15276 
CSX  Transportation,  Inc.,  199,  497,  860, 

1016,  1255,T»53,  1801,  2004.  3868.  5533, 

6973,  8245,  8M6.  11451,  11377,  12290- 

12292,  12686,  13249,  19617.  19963. 

20212,  21492,  23299,  24048,  23352. 

26262,  26263,  264^ 
CSX  Transporution,  Inc.,  et  al.,  23911 
Detroit  ft  Mackinac  Railway  Co.,  7610 
Georgia  Northern  Railway  Co.,  20933 
Indiana  Harbor  Belt  RaUroad  Co.,  21493 
Kansas  City  Public  Service  Freight 

Operation,  27075 
Missouri  Pacific  Railroad  Co.,  671,  7112. 

14400,  18605,  24049,  25353 
Monongahela  Railway  Co.,  8013 
Norfolk  ft  Western  Railway  Co.,  860.  6619, 

10596,  18171,  21680.  23716.  26848.  27767 
Northwestern  Padfic  Railroad  Co.,  24766. 

26437 
South  Canriina  Central  Railroad  Co..  Inc.. 

21132 
Southern  Railway  Co.,  1802,  2004,  3133. 

5690.  6776,  14296.  23299 
Southern  Railway-Carolina  Divisioa  et  aL, 

72 
Southrail  Corp.,  13437 
Union  Pacific  Railroad  Co..  7113.  11301. 

19963 
Upper  Merion  ft  Plymouth  Railroad  Co.. 

27766 
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Wacoum  Centnl.  Ltd..  9S70,  11378 
Rjilroads,  and  property  and  passenger  motor 
carrien;  annual  operating  revenues  index, 
8407 

Joiat  Board  for  EaroUBeat  of 
Actaaries 

NOTICES 

Empioyee  Retirement  Income  Security  Act  of 
1974;  implementation: 
Enrollment  actuaries  renewal,  14876 
Meetings: 
Actuarial  F  laminations  Advisory 
Committee,  7294,  22039 

Jndkial  Coafereace  of  the  Uaited 
States 

Noncss 

Meetings: 
Judicial  Conference  Advisory  Committee  on 

Bankruptcy  Rules,  7113,  13752 
Judicial  Conference  Advisory  Committee  on 

Civil  Rules,  12027,  13752 
Judicial  Conference  Advisory  Committee  on 

Criminal  Rules,  13752,  13754 
Judicial  Conference  Advisory  Committee  on 

Practice  and  Procedure  Rules,  24766 

Justice  AssistaDce  Boreao 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Drug  control  and  system  improvement 
discretionary  program,  672 

Justice  Department 

See  abo  Antitrust  [>ivision:  Drug  Enforcement 
Administration;  Federal  Bureau  of 
Investigation;  Foreign  Claims  Settlement 
Commission;  Immigration  and 
Naturalization  Service;  Justice  Assistance 
Bureau;  Justice  Programs  Office;  Juvenile 
Justice  and  Delinquency  Prevention 
Office;  National  Institute  of  Corrections; 
National  Institute  of  Justice;  Parole 
Bureau 
RULES 

Debt  collection: 
Tax  refund  offsets  for  collection  of 
judgments;  procedures,  9979  ~ 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Federal  officers  and  employees;  protective 

coverage  under  Federal  criminal  law,  9043 
Correction,  18198 
Organization,  functions,  and  authority 
delegations: 
Assistant  Attorney  General,  Civil  RighU 

Division,  816 
Deputy  Assistant  Attorneys  Getieral,  296 
Law  enforcement  officers;  search  warrant 

issuance,  9430,  20123 
Special  Independent  Counsel  for  Members  of 
Congress,  11523 
Suspension.  15752 
Privacy  Act;  implementation,  113 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures.  8912 


^, 


PROPOSED  RULES 

Administration  functions,  practices,  and 
procedures: 
Anti-Drug  Abuse  Act;  implementation — 
Expedited  forfeiture  procedures  for  certain 
property,  14246 
Child  Protection  and  Obscetuty  Enforcement 
Act  of  1988;  implemenution,  8217 
Correction,  18907 
Persons  of  Japanese  ancestry;  redreat 

provision,  25291 
Regulatory  agenda,  16816 

NOTICES 

Agency  information  collection  activities  unier 
OMB  review,  199,  2005.  4341,  662a  88.>6, 
11578,  14296,  17833,  22376,  24049,  25912, 
26438,  27218 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Community  Relations  Service;  emergency 
physioil  care  to  alien  families,  etc., 
26848 
Joint  newspaper  operating  agreements: 
Manteca  News  and  Manteca  Bulletin,  CA, 

4919.  10197,  14400 
York  Daily  Record  and  York  Dispatch/ 
York  Sunday  News,  PA,  11579,  22970 
Nondiscrimination  in  federally-assisted 
programs;  enforcement  coordination 
agreements: 
Education  Department  and  Agency  for 
International  Development,  8233 
Organization,  functions,  and  authority 
delegations: 
Undercover  Operations  Review  Committee 
members,  7113 
Pollution  control;  consent  judgments: 
AAF  Materials  Co..  22970 
ADAC  et  al.,  7488 
Aerojet -General  Corp.  et  al.,  24766 
Al-Cam  Enterprises,  Inc..  et  al..  261 16 
Allegan  Metal  Finishing  Co.,  22971 
Allied-Signal.  Inc..  26265 
Alpha  Resins  Corp..  12027 
Altoona  City  Authority.  26854 
Altoona,  L\.  et  al..  23300 
American  Brass.  Inc..  et  al.,  27219 
American  National  Can  Co..  Inc..  1454 
American  Standard,  Inc..  et  al.,  24767 
Antilles  Electroplating.  Inc.,  13438 
Arcadia.  FL,  et  al..  5691 
Armco  Inc..  1255 

Armour  Fresh  Meau  Co.  et  al..  24767 
Atlantic  Richfield  Co..  24767 
Atlantic  States  Legal  Foundation.  Inc.,  et  al., 

19963 
Bartlesville.  OK.  et  al..  7295 
BASF  Wyandotte  Corp.  et  al.,  22637 
Bayonne  et  al..  NJ,  5691 
Bedford.  OH.  et  al..  22638 
Belvidere,  IL,  et  al..  4098 
B.F.  Goodrich  Co.  et  al..  3869 
Bolton.  MS.  5691 
Bourdeaudhui.  8606 
Boyd.  MD,  6621 
Brodhead,  KY,  et  al.,  3695 
Buffalo  Board  of  Education  et  al..  13125 
Carrabclle,  FL,  et  al.,  334 
Cenuur  Petroleum  Corp.  et  al..  2005 
Chevron  Chemical  Co.  et  al..  16417 
Clow  Water  Systems.  27219 
Connecticut  Housing  Authority  et  al..  14296 
Consolidated  Iron  A  Metal  Co.  et  al..  14297 
Crown  Cork  &  Seal  Co.,  Inc..  5692 
Deere&Co.etal..  25177 
DiversiTech  General,  Inc.,  334 


En-Pro  Contractors,  Inc.,  I92SS 

Flexcon  Co.,  10435 

FMC  Corp.,  7893 

General  Electric  Co.,  26265 

Green  Forest,  AR.  et  al..  7489 

Hardage.  Royal  N..  et  al..  16171 

Heldt,  Gary  L.,  14401 

Hindnum.  KY,  et  al..  8606 

Hugo  Key  A  Son.  Inc..  18603 

Hunn  et  al..  25178 

Inland  Steel  Co.  et  al..  6038 

Iron  Springs  Sanitary  District  et  al.,  16172 

Jacquin  Rorida  Distilling  Co..  5288 

Jagiella.  3153 

Jeep  Eagle  Corp..  21133 

LandfUl,  Inc..  et  al..  16012 

LaPorte.  IN.  et  al.,  12494 

Uwton.  OK.  18606 

Lenox.  Inc.,  5692 

Louisiana  Pacific  Corp.,  14877 

Luz  Engineering  Corp..  18606 

Macclenny.  FL,  et  al.,  24768 

Maple  Shade,  NJ.  10435 

Martin.  William  K..  et  al..  16013 

McFarland  Wrecking  Corp.  et  al..  24768 

Metropolis,  IL.  16418 

Metropolitan  Denver  Sewage  Disposal 

District  No.  I  et  al..  14877 
Metropolitan  St  Louis  Sewer  District  et  al., 

3869 
Midway  HeighU  County  Water  District, 

23300 
Modem  Plating  Corp.,  7113.  14877 
Monticello.  1^.7611 
Moore  Development  Co..  Inc.,  9094 
Moore.  Gerald  L..  et  al..  4919 
Moreau,  NY,  etal.  11579 
Muskegon  Asphalt  Paving  Co..  5693 
New  Castle  County.  DE.  et  al..  333 
New  York  State  Mental  Health  Office  et  al.. 

4919 
Nicolet,  Inc..  22638 
NL  Industries,  Inc..  18942 
North  Arlington.  NJ.  et  al..  23717 
O'Hara.  WUliam  J.,  et  al.,  10196 
Occidental  Chemical  Corp..  7489 
Occidental  Chemical  Corp.  et  al..  23178 
Ottumwa,  lA.  et  al.,  4920.  10435 
Pacific  Hide  ft  Fur  Depot.  Inc..  et  al..  25178 
Pahokee.  FL.  16172 
Perez  Interboro  Asphah  Co..  1 1454 
P.W.  Stephens,  Inc..  13126 
Quemetco  Inc.  et  al.,  6973 
Raymark  Industries  et  al..  6038 
Richmond.  Fredericksburg  &  Potomac 

Railroad  Co..  20213 
Rochester.  IN.  16418 
Rutgers.  State  University  of  New  Jersey, 

10196 
SAK  Plating.  Inc..  25509  , 

SCA  Services.  Inc..  9570 
Signode  Corp..  9571 
Siloam  Springs.  AR,  et  al.,  2006,  11454 
Solar  Turbines.  Inc.,  24769 
Spokane  County.  WA,  et  al..  1256 
St.  George,  UT,  et  al..  9571 
SUufTcr  Chemical  Co.  et  al..  6039 
Swampscott,  MA,  8247 
Tusca.n  Dairy  Farms.  Inc.,  et  al..  6621 
Union  Research  Co..  Inc.,  24603 
Uniroysl  Goodrich  Tire  Co.  et  al..  334 
Unocal.  24769 
USX  Corp.,  16173 
Velsicol  Chemical  Corp..  22971 
Virginia  Electric  &  Power  Co..  12495 
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VLS  Insulating  Co.,  Inc.,  18606 

Washington  et  al..  3153 

Wausau  Chemical  Co.  et  al,  24769 

Wheelwright,  KY,  et  al.,  3696 

White  Pine  County.  NV.  et  al..  14297 
Privacy  Act: 

Systems  of  records.  6622-6626.  8837,  13251, 
22972 
Settlement  agreements: 

Seafab  MeUl  Corp.,  7893 

Storage  Technology  Corp.  et  al.,  27219 

Justice  Programs  OfRce 

NOTICES 

Felons  who  attempt  to  purchase  firearms, 
identification  systems;  report  availability. 
26902 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Crime  victims  compensation  program; 

proposed  guidelines,  21499 
State  and  local  crime  victim  service 

programs;  national  scope  training  and 
technical  assistance.  26860 
Victims  assistance  of  Federal  crime  in  Indian 

country,  11304 
Victims  of  Crime  Act  victim  assistance 
program.  21493 
Proposed  program  guidelines,  9571 

Juvenile  Justice  and  Delinquency 
Prevention  Office 

PROPOSED  RULES 

Competition  and  peer  review  procedures.  6098 
Formula  grants;  revision,  14768 

NOTICES  I 

Grants  and  cooperative  agreements; 
availability,  etc.: 
American  Indian  and  Alaskan  Native  Youth; 
Tribal  and  Alaskan  native  justice 
systems,  study.  22398 
'    Juvenile  detention  and  correctional  facilities, 
conditions;  evaluation  study,  19257 
Juveniles  taken  into  custody  research 

program.  7142 
Missing  Children's  Assistance  Act;  program 

priorities.  10743 
Program  plan  for  1989  FY.  20104 
Meetings: 

'  Coordinating  Council.  9263,  1 1 108.  20747 
State  Juvenile  Justice  Advisory  Groups 
National  Conference.  15276 

Labor  Department 

See  also  Employment  and  Training 

Administration;  Employment  Standards 
Administration;  Federal  Contract 
Compliance  Programs  Office;  Labor 
Statistics  Bureau;  Mine  Safety  and  Health 
Administration;  Occupational  Safety  and 
Health  Administration;  Pension  and 
Welfare  Benefits  Administration;  Veterans 
Employment  and  Training,  Office  of 
Assistant  Secretary;  Wage  and  Hour 
Division;  Workers'  Compensation 
Programs  Office 

RULES 

Drug-free  workplace  requirements;  grants, 
4947  I 

Correction,  6363 


Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  23142 
Correction,  25204 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  p<>Ucies  and 
procedures,  8912 

PROPOSED  RULES 

Administrative  Law  Judges;  administrative 
hearings  practice  and  procedure,  2310 
Regulatory  agenda,  16836 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  73.  335.  733.  3154.  4922. 
6043,  6458,  7295,  7611,  10457,  12495. 
12496.  12965.  14298.  15033,  18029,  19964, 
21134.  21681.  22377,  23301,  24771,  25916. 
27076 
Child  care  liability  insurance  task  force; 

employer  based  on  or  near  site  child  care; 
information  request,  20366 
Consumer  price  index;  U.S.  city  average,  8408 
International  labor  affairs: 
Indigenous  and  Tribal  Populations 
Convention;  partial  revision,  9907 
Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  2238,  7296,  12293, 
16424,21135,27767 
Workforce  Quality  and  Labor  Market 
Efficiency  Commission.  10743.  21682 
Workforce  Quality  and  Labor  Market 

Efficiency  Commission;  hearings.  1 1 1 54 

Labor  Statistics  Bureau 

NOTICES 

Meetings: 
Business  Research  Advisory  Council  Board 

and  Committees,  13957 
Labor  Research  Advisory  Coimcil 

Committees.  17836 

Land  Management  Bureau 

RULES 

Coal  management: 
Coal  product  valuation 

Training  seminars,  12611 
Coal  product  valuation  for  royalty  purposes, 
1492 
Geothermal  resources  leasing: 
Geothermal  operators;  new  lease  extension 
opportunities.  13884 
Minerals  management: 
Onshore  oil  and  gas  operations;  Federal  and 
Indian  oil  and  gas  leases — 
Order  No.  3;  site  security,  seal 

requirements,  etc.,  8056 
Order  No.  4;  oil  measurement,  8086 
Order  No.  5;  gas  measurement,  8100 
PubUc  land  orders: 
Alaska,  124.  978,  979,  6232,  6919,  17707, 

17708 
Arizona.  10988.  17709 
California.  9213,  13523.  17708 
Colorado.  124.  5302.  17707.  25855.  26467, 

27176 
Idaho.  975.  976.  13524.  14734 
Montana.  978.  13524 
Nevada.  977 
North  Dakota,  975 
Oregon,  5932,  12450.  14801.  14802 
South  Dakota.  17708 
Utah.  402,  12450 


Washington,  6919.  14801.  14802 
Wyoming,  14800 
Recreation  management: 

Public  health,  safety,  and  comfort;  public 
lands,  conduct  of  visitors,  21623 
Right-of-way.  trespass,  and  criminal  law 
enforcement: 
Public  lands;  unauthorized  use.  occupancy, 
or  development  for  transportation,  etc., 
25851 

PROPOSED  RULES 

Minerals  nunagement: 
Onshore  oil  and  gas  operations;  Federal  and 
Indian  oil  and  gas  lease* — 
Hydrogen  sulfide  (order  No.  6),  21075 
Recreation  management: 

Cave  resources  management,  9066 
.Public  health,  safety  and  comfort;  public 
lands,  conduct  of  visitors,  1 194 
Special  recreation  permits;  fee  adjustment, 
22786  i 

NOTICES 

Agency  information  collection  activities  under 
^MB  review,  331,  1801.  9567.  2113a 
25500.  25501.  25633,  25759.  25760 
Airport  leases: 

Nevada.  21675 
Alaska  Native  claims  selection: 
Ahtna,  Inc..  22036 
Eyak  Corp..  5280.  10053 
Klukwan,  Inc..  15999 
Kootznoowoo.  Inc..  12937 
Sealaska  Corp.,  12286 
Tatitlek  Corp.,  14398,  21130 
Classification  of  public  lands: 
California,  14398.  14868,  18159 
Colorado,  15275 
Idaho,  14168.  14688-14690.  15561.  15563. 

15999-16002.  20962.  23739.  23740 
Nevada.  12493.  21675 
Oregon.  69 
Utah,  20645,  21291 
Wyoming,  19244 
Closure  of  public  lands: 

Arizona,  11082,  18026,  27760 

California.  2232.  7486.  9091.  1641 1.  16412. 

19243.  21291.  24047.  24755.  27216 
Colorado.  8830 
Nevada,  13243 
New  Mexico.  15814 

Oregon.  18160.  19243,  237ia  25501,  25502 
Coal  leases,  exploration  licenses,  etc.: 
Alabama,  5281.  25347 
Colorado.  11819.22625 
Montana.  15027 
Utah.  11573.20645.24600 
West  Virginia.  24600 
Coal  management  program: 

Powder  River  Coal  Production  Region 
decertified  in  Montana  and  Wyoming, 
6339 
Committees;  establishment,  renewal, 
termination,  etc.: 
San  Pedro  Riparian  Advisory  Committee. 
2001 
Conservation  and  recreation  areas: 
California  Desert  Conservation  Area  Plan. 

1251 
Ccmzhella  Valley  Preserve  Management 
-^lan.  CA.  23710 
Environmental  concern;  designation  of  critical 
areas: 
Bedrock  Spring  Area,  CA.  26844 
Christmas  Canyon  Area,  CA,  26845 
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Squaw  Spring  Area.  CA,  26843 
White  Mountain  City  Area,  CA.  26M3 
EnvironmentaJ  statements;  availability,  etc.: 
Alaska-Juneau  Mine  Project.  AK.  11430 
Ahuras  Resource  Area.  CA.  70 
Arizona  Mohave  wilderness  study  areas, 

12287 
Barrick  Goidstrike  Mines  Inc.;  Elko  and 

Eureka  Counties.  NV,  13813 
Cedar  City  District.  UT;  predator  control 

program,  24047 
Coal  preference  right  lease  appbcatioas — 

Colorado.  5553,  6433 
Conger  Mountain  wilderness  study  area,  UT, 

13372 
Death  Valley  and  Joshua  Tree  National 

Monuments;  boundary  adjustments. 

22813 
Electronic  combat  test  capability  fadUties, 

UT,  19244 
Elko  and  Eureka  Counties,  NV,  27430 
Fifty  Mile  Mountain  wilderness  study  area, 

UT.  19939 
Fortymile  River.  AK.  3281 
Green  River-Hams  Fork  Coal  region.  CO, 

20430 
Hart  Mining  District,  CA.  9091 
Kanab  Resource  Area,  UT,  13027 
Lower  Gila  South  Resource  Area,  AZ,  8603 
MintoFUts,AK.  11297 
Molycorp  Guadalupe  Mountain  Tailings 

Disposal  Facibty.  NM,  6968 
Mt  Pennell  wilderness  study  area.  UT. 

23348 
Fooy  Express  Resource  Area,  UT,  1 1297 
Salt  Lake  District,  UT.  27213 
San  Bernardino  County,  CA,  19244 
San  Pedro  River  Riparian  Area,  AZ,  26431 
San  Rafael  Reef  wilderness  study  area,  UT, 

331 
South  Fork  Eel  River  Watershed,  CA,  27431 
Southwest  Intertie  SOOkV  electrical 

transmission  line  project,  ID,  et  al.,  9092 
Tooele  County,  UT,  2232 
Utah  wilderness  study  areas.  3149 
Wahweap  and  Burning  Hills  wilderness 

study  areas,  UT,  8001 
Western  Oregon  competing  vegeution 

maaafement  program,  6968 
Fire  MaiHsement  Policy  Review  Team; 

recommendations.  23660 
Geothermal  resource  areas: 
CaUfomia,  332 

Nevada,  8002,  14690,  27432-27433 
Land  and  resource  management  planning 

schedules,  7073 
Land  use  plans: 
Cahfomia.  3862 
Idaho.  8830 
Management  framework  plans,  etc.: 
California,  3149.  22626 
Idaho,  2233,  8033,  24733 
Oklahoma,  16167 
Utah.  12937  '' 

Meetings: 
Albuquerque  District  Grazing  Advisory 

Board.  9093 
Arizona  Strip  District  Advisory  Council. 

10393 
Arizona  Strip  District  Grazing  Advisory 

Board.  10595 
Bakersfield  District  Advisory  Council.  27214 
Battle  Mountain  District  Advisory  Council, 

25502 
Boise  District  Grazing  Advisory  Board. 

7286,  24733 


Burley  Dbtrict  Advisory  Council,  24428 
Burley  District  Grazing  Advisory  Board, 

11082 
Butte  District  Advisory  Council,  22626 
Butte  District  Grazing  Advisory  Board, 

12287 
California  Desert  District  Advisory  Council, 

22497 
California  Desert  District  Grazing  Advisory 

Board,  20431 
Canon  City  District  Grazing  Advisory 

Board,  4091 
Casper  District  Advisory  Council,  16413 
Casper  District  Grazing  Advisory  Board, 

16413 
Cedar  City  District  Grazing  Advisory 

Board,  9262 
Craig  District  Advisory  Council.  3867.  9902. 

22626 
Craig  District  Gfeazing  Advisory  Board,  70, 

7606  ♦ 

Ely  District  Advisory  Council,  20646 
Ely  District  Grazing  Advisory  Board.  20646 
Eugene  District  Advisory  Council,  23710 
Fire  management  in  parks  and  wilderness 

areas;  interagency  fire  policy  review 

team,  SO 
Grand  Junction  District  Grazing  Advisory 

Board.  4092 
Green  River- Hams  Fork  Regiom     "xmI 

Team,  22815 
Idaho  Falb  Destrict  Advisory  Board.  1251 
Kingman  Resource  Area  Grazing  Advisory 

Board,  3542 
Lakeview  District  Grazing  Advisory  Board, 

18337,  24600 
Lakeview  District  Multiple  Use  Advisory 

Council.  27761 
Las  Cruces  District  Grazing  Advisory 

Board.  8003 
Lewistown  District  Grazing  Advisory 

Board.  23711 
Medford  District  Advisory  Council,  25347 
Miles  City  District  Advisory  Council,  7607 
Miles  City  District  Grazing  Advisory  Board, 

7606 
Montrose  District  Grazing  Advisory  Board. 

3150 
National  Public  Lands  Advisory  Council. 

10737 
Northern  Alaska  Advisory  Council.  18601, 

27214 
Phoenix  District  Advisory  Council.  25502 
Phoenix/Lower  Gila  Resource  Areas 

Grazing  Advisory  Board.  3542 
Powder  River  Regional  Coal  Team.  19959. 

22626 
Prineville  District  Grazing  Advisory  Board, 

8830 
Rawlins  District  Advisory  Council,  14868 
Richfield  District  Advisory  Council,  25503 
Richfield  District  Grazing  Advisory  Board, 

9902 
Rock  Springs  District  Advisory  Council, 

21292 
Rock  Springs  District  Grazing  Advisory 

Board,  16003 
Rosefourg  District  Advisory  Council,  25348 
Roswell  District  Grazing  Advisory  Board, 

18160 
Safford  District  Advisory  Council,  24756 
Safford  District  Grazing  Advisory  Board, 

493,  8831 
Salmon  District  Grazing  Advisory  Board. 

16413 
Salt  Lake  District  Grazing  Advisory  Board, 

14869 


San  Juan  River  Regional  Coal  Team,  8603 
Sart~Pedro  Riparian  National  Conservation 

Area  Advisory  Committee,  23303 
Shoshone  District  Advisory  Council,  23712 
Shoshotie  District  Grazing  Advisory  Board, 

8003 
Susanville  District  Advisory  Council,  1431, 

6340,  8604,  13123,  24736 
Susanville  District  Grazing  Advisory  Board, 

3862,  12021 
Ukiah  District  Advisory  Council,  22372 
Vale  District  Grazing  Advisory  Board. 

18160 
Vernal  District  Advisory  Council,  24736 
Winnemucca  District  Grazing  Advisory 

Board,  7888 
Worland  District  Grazing  Advisory  Board, 

3154 
Mineral  interest  applications: 
Arizona,  6340 
California.  5281,  26239 
Michigan,  23288 
Wyoming.  8003.  16413,  16414 
Motor  vehicles;  ofT-road  vehicle  designations: 
Akska.  16414 
California,  5281 
Idaho.  I64I4 
Oregon.  I2SI 
Utah,  23289 
Oil  and  gas  leases: 
Alabama,  25503 

Alaska.  4092.  7286,  25303,  26431,  304 
California,  12957,  24756 
Colorado,  3862,  12287,  I8I6I 
Michigan,  19960 
Montana.  13123,  20450 
Nevada,  26431 
New  Mexico,  20451,  22627 
North  Dakota,  6772,  14869 
South  Dakota,  22627.  25504 
Utah,  8604.  24601 
Wyoming.  1009.  1252,  5282,  7110,  10053, 

12492,  21675.  22372,  23549,  24047. 

24959,  25348 
Oil  and  gas  leasing: 

Rental  rate  reduction,  2234 
Opening  of  public  lands: 
Arizona,  14169,  16194,  I8I6I 
California,  6036.  8053,  15565,  18162.  21343, 

23713.  27793 
Colorado,  15275 
Montana,  6340,  20%2 
Nevada.  I202I,  21673,  22816 
Oregon.  22816,  24757,  26846 
Utah,  19245 
Wyoming,  19244 
Organization,  functions,  and  authority 
delegations: 
Resource  area  managers,  Albuquerque 

District,  NM;  oil  and  gas  management, 

9093 
Public  lands  and  interest  in  lands  held  in  trust: 
Confederated  Tribes  of  Goshute  Indians, 

UT,  19245,  21481,  25348 
Ute  Mountain  Ute  Indiftn  Tribe.  UT.  25633 
Realty  actions;  sales,  leases,  etc.: 
Alaska.  27761 
Arizona.  733.  1252,  2002,  3150,  3862,  3863, 

4942,  7286,  7889,  8003-8005,  10432, 

11082,  11819,  15027,  16168,  21676, 

26432,  27214,  27762.  27795 
California,  193,  494,  3863,  5282,  5283,  7111. 

7607.  9902,  10053.  11083.  12022,  12957, 

13245.  13246,  15565,  18161-18163, 

18197.  18198,  21345,  21676,  21677, 
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22816,  23289.  23713.  23633,  27213, 

27216,  27793 
Colorado,  70,  3131,  3864,  3863.  8003,  13243, 

13373,  14294,  16004,  17830.  21677,  22627 
Idaho,  1431,  3283.  10034,  11084,  12288, 

16003.  18164,  20210,  23349 
Louisiana,  21293 
Michigan,  6456,  14690 
Minnesota,  25504 
Montana,  4092,  12288,  12684,  1417a  16004, 

16168,  19466,  20962,  21130,  22628, 

22838,  26432,  26846 
Nebraska.  18164 
Nevada.  1252,  3130.  3151.  4093,  5282,  7111, 

8831,  11298,  11574,  13123.  14171.  14869. 

15275.  16005,  20211,  20934,  23711, 

23712,  24757,  25175.  26432,  27071,  27216 
New  Mexico,  670,  3543.  3901,  4093.  4916, 

10034,  16168.  19960,  22372,  27762 
Oklahoma,  3866.  7889 
Oregon,  70,  3724,  3865,  19246,  24048,  24737, 

26846,  27435,  27436 
Utah,  1233,  12023,  13243,  13247,  14398, 

14691,  21482,  22373.  23714,  24758,  24959 
Washington,  6176 
Wyoming,  1288.  7889,  8243,  10034,  10783, 

13244,  23714,  23713,  23934,  26433 
Recreation  management  restrictions,  etc.: 

Lakeview  District.  OR.  11574 
Reports;  availability  etc.: 
Unleased  Federal  coal  in  Campbell  County, 

WY;  lithologic  logs  and  sound  velocity 

measurements,  19246 
Resource  management  plans,  etc.: 
Caliente  Resource  Area,  CA,  12023 
Diamond  Mountain  Resource  Area,  UT, 

3866 
Elko  Resource  Area,  NV,  22497 
Folsom  Resource  Area,  CA,  22628 
Grand  Resource  Area,  UT,  12959 
Judith,  Valley,  and  Phillips  Resource  Areas. 

MT,  4917 
Kansas.  25348 

Klamath  Falls  Resource  Area.  OR.  19246 
Lower  Gila  South  Resource  Area,  AZ, 

18027 
Nellis  Air  Force  Range  resource  plan,  NV, 

23548 
Northeast  Resource  Area  et  al.,  CO,  10432 
Palm  Springs-South  Coast  Resource  Area, 

CA,  15028 
Phoenix  Resource  Area,  AZ,  2001,  12288 
Pinedale  Resource  Area,  WY.  8006 
Pony  Express  Resources  Area,  UT,  9093 
Redding  Resource  Area,  CA,  5553,  27216 
Rio  Puerco  Resource  Area,  NM,  2234 
Socorro  Resource  Area,'  NM,  8832 
Southcentral  Planning  Area,  AK,  8605 
Spokane  District,  WA;  fluid  mineral 

resources  program,  21678 
Tulsa  District,  OK,  3688' 
White  Sands  Resource  Area,  NM,  22037 
San  Juan  River  Regional  Coal  Team.  CO  and 
NM;  data  adequacy  standards  availability, 
25504 
Survey  plat  filings: 
Alaska,  3151,  6987,  15028 
Arizona,  3864,  14171 
California,  10433.  10434,  14399,  14400, 

17830,  18165,  21483,  21484 
Colorado,  1451,  5283,  11084,  14172,  16168, 

21485,  23712,  27763 
Idaho,  4094,  5284,  6341,  7286,  9903,  12958, 

13954,  20451,  22628,  23712,  25175, 

26434,  27217,  27436 
Maine,  13748,  14172 
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Michigan,  7608,  8832,  12051,  14172 

Minnesota.  13124 

Montana.  18165 

Nevada.  4094.  8833,  16005,  21485,  25175, 

25909 
New  Mexico.  3863,  14869 
North  Carolina,  19960,  19%  I 
Oregon.  6969.  14172,  18166 
Washington.  6969.  14172 
Wisconsin,  10055,  19247 
Wyoming,  10191,  11084 
Wilderness  study  areas;  characteristics, 

inventories,  etc.: 
Mineral  survey  reports — 
Arizona,  26259 

Idaho,  4094 

Nevada,  27436 

New  Mexico,  26259 
Wyoming,  24428 
Withdrawal  and  reservation  of  lands: 
Alaska.  18166,  26847 
Arizona,  4095,  6341,  15029,  16415,  19247 
CaUfomia,  5284,  13573 
Colorado,  1471,  3152,  5285,  9567,  16169, 

20646 
Florida,  22629 

Idaho,  2002,  10055,  12024.  13748,  17836 
Montana,  15816,  19467.  21678.  22373 
Nevada,  1452,  13124.  16005.  16006.  25176 
New  Mexico.  7608,  8007,  10055.  12025, 

12959,  19486,  22629,  22817 
Oregon,  7890,  11320,  13247,  20450,  22371 
Utah,  13954,  15816 
Washington,  15818,  27217 
Wyoming,  11085,  16169 

Law  Enforcement  National  Advisory 
Commission 

y^ee  National  Advisory  Commission  on  Law 

T  Enforcement 

Legal  Services  Corporation 

RULES 

Aliens;  legal  assistance  restrictions,  18109 
Legal  assistance  eligibility;  income  levels, 
15945 

PROPOSED  RULES 

Grants  competitive  bidding,  22787 

Correction,  23563 
Legal  assistance  eligibility;  iiKX)me  levels,  48 
Redistricting  activities.  10569 
Use  of  funds  from  sources  other  than 
Corporation,  46 

Correction,  1050 

NOTICES 

Grant  awards: 
American  Corporate  Counsel  Institute,  1804 
Fort  Apache  Legal  Aid  Society,  Inc.,  10198 
Law  School  Civil  Clinical  Program,  20454 

Meetings;  Sunshine  Act,  1287,  3181,  3182, 
7918,  13975,  13976,  24076,  24077 

Libraries  and  Information  Science, 
National  Conunission 


NOTICES 

Meetings;  Sunshine  Act,  1842,  13453,  24620, 

26139,  27460 
Technology  Assessment  Office;  Informing  the 

Nation:  Federal  Information  EHssemination 

in  an  Electronic  Age  report;  hearing, 

26277 

Library  of  Congress 

See  also  Copyright  Office,  Library  of  Congress 


PROPOSED  RULES 

National  Film  Preservation  Act;  propoaed  film 
selection  guidelines,  6333 

NOTICES 

Meetings: 
American  Folklife  Center  Board  of  Trustees, 

8849 
National  Film  Preservation  Board.  3698 

Lower  Mississippi  Delta  Derelopmeot 
Commission 

NOTICES 

Meetings,  13126,  20455,  25510 

Management  and  Budget  Office 

See  also  Federal  Procurement  Policy  Office 
PROPOSED  RULES 
Regulatory  agenda,  17396 

NOTICES 

Budget  rescissions  and  deferrals,  12132,  1630, 
18234 
Cumulative  reports,  1670,  9174,  17866, 
20774,  25410 
Circulars,  etc.: 
A-76,  10470.  12980,  14895,  15042 
A-125,  15053 
Drug-Free  Workplace  Act;  govemmentwide 

implementation.  4946 
Information  dissemination;  policy  development, 

214.  12038,  25554 
Information  technology  management  center, 

alternatives,  20661,  27256 
Privacy  Act: 
Computer  Matching  and  Privacy  Protection 
Act  of  1988;  interpretation,  guidance 
development,  15852.  25818 
Procurement: 
Commercial  activities,  performance  (Circular 

A-76),  10470,  12980 
Commercial  activities,  performance;  cost 
comparison  studies  schedules  (Circular 
A-76),  14895 
Commercial  activities,  performance; 
inventories  (Circular  A-76).  15042 
Prompt  payment  (Circular  A-125).  15053 
Underground  storage  tanks;  reporting  under 
Tide  in.  14180 

Marine  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act,  4380 

Maritime  Administration 

RULES 

Documented  vessels  and  other  maritime 
interests;  regulated  transactions,  5382 
Correction,  8195 
Subsidized  vessels  and  operators: 

Bulk  cargo  vessels  engaged  in  world-wide 
services;  operating-difTerential  subsidy, 
5085 
Liner  vessels;  operating-differential  subsidy, 
5086 
Vessel  financing  assistance: 
ObUgation  guarantees:  technical 
amendments,  14812 

PROPOSED  RULES 

Documentation,  transfer,  or  charter  of  vessds: 
Vessels  owned  by  U.S.  citizens;  charter  to 
noncitizens,  10168 
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Practice  and  procedure: 
Merchant  Marine  Act;  hearings  pnxxdures, 
.  20<02 
Subsidized  vesaeb  and  operators: 
Operating-difTerential  subsidy  agreements; 
suspension;  withdrawn,  24914 

NOTICES 

Alaska  cleanup  operations;  U.S.  veaseb 
availability  infonnatioa  request,  1S297, 
18623 
Domestic  carnage  by  operators  of  vessels  built 
with  aid  of  construction-difTerential 
subsidy,  acceptable  level,  24976 
Food  Security  Act;  eligibility  of  vessels  to 

carry  preference  cargoes,  223,  13584 
Government-owned  vessel  (SS  LANE 

VICTORY)  transfer  to  Merchant  Marine 
Veterans  of  World  War  II,  19280 
Mortagees;  applicants  approved,  disapproved, 
etc.: 
Scotiabank  de  Puerto  Rico,  23339 
Mortgagees  and  trustees;  applicants  approved, 
disapproved,  etc.: 
Continental  Bank,  National  Association, 

27263 
First  National  Bank  of  Maryland,  27263 
Harris  Trust  A  Savings  Bank.  23802 
Marine  Midland  Bank,  NA.  12983 
Mercantile  Bank  National  Association.  27263 
Mortgagees;  applicants  approved,  disapproved, 
etc.: 
LaSalle  National  Bank,  12307 
Trustees;  applicants  approved,  disapproved. 
etc.: 
NCNB  Texas  National  Bank.  22647 
RepublicBank  Houston,  N.A.,  et  al.,  23727 
Wells  Fargo  Bank,  14310 
Applications,  hearings,  determinations,  etc: 
Coastal  Barge  Corp..  16037 
Lykes  Bros.  Steamship  Co.,  Inc.,  9271,  14728 
Mormac  Marine  Transport,  Inc.,  10475 
Ocean  Carriers,  Inc.,  13287 
Ocean  Chemical  Carriers,  Inc..  et  al.,  26461 
Seabulk  Transmarine  I.  Inc..  et  al.,  7322, 
17832 

Martin  Lntiicr  King,  Jr.  Federal 
Holiday  Commission 

NOTICES 

Meetings,  24276 

Merchant  Marine  and  Defense, 
Commission  on 

See  Commisston  on  Merchant  Marine  and 
Defense 

Merit  Systems  Protection  Board 

RULES 

Freedom  of  Information  Act;  implementation, 
8723 
Correction,  18198 
Open  meetings,  20367 
Practice  and  procedure: 
National  security  information  procedures, 

21397 
Personnel  Management  OfHce; 

reconsideration  petitions,  filing  time 
limit.  2083 
Personnel  Management  Office;  rules  and 
regulations,  review  procedures,  23632 

PROPOSED  RULES 

Practice  and  procedure: 
Appeal  form  (Optional  Form  283>,  revision. 
8733  V» 


M 


Regulatory  agenda,  17368 

NOTICES 

Amicus  brief  Tilings: 

Performance  improvement  periods  of 
Chapter  43  actions,  7893 
Privacy  Act: 

Systems  of  records,  11824,  15038 
Prohibited  trade  practices: 

Significant  OPM  actions;  review,  25180 

Mexico  and  United  States, 

International  Boundary  and 
Water  Commission 

See  International  Boundary  and  Water 

Commission,  United  States  and  Mexico 

Mine  Safety  and  Healtii 
Administration 

RULES 

Coal  mine  safety  and  health: 
Underground  coal  mining — 

Explosives  and  blasting.  888,  1360 
Explosives  and  blasting;  correction,  27641 
Rubber-tired,  self-propelled  electric  face 
equipment;  automatic  emergency 
parking  brakes,  12406 
Explosives;  permissibility  and  suitability  tests: 
Explosives  and  sheathed  explosive  units; 
approval  requirements;  correction.  351, 
27641 
Mining  products;  testing,  evaluation,  and 
approval  fees,  17 
Correction,  6365 

PROPOSED  RULES 

Mandatory  health  and  safety  standards: 
Pattern  of  violations;  identification  criteria 
and  procedures,  »ii6,  25881 
Metal  and  nonmetal  mine  safety  and  health: 
Explosives;  update  and  clariiication  of 
standards;  hearings,  10236 
Practice  rules;  safety  standards  modiflcation 
petitions;  relief  applications  evaluation 
procedure,  19492.  27188 

NOTICES 

Meetings: 

Conveyor  belt  flammability  program,  1802 
Petitions  for  mandatory  safety  standard 

modincaiions;  summary  of  affirmative       • 
decisions,  13440.  27771 
Safety  standard  petitions: 

A.K.A.  Coal  Co..  Inc.,  23718 

Amax  Coal  Co.,  25640.  25641 

Arch  of  Kentucky.  Inc..  14300 

Arch  of  West  Virginia,  Inc..  12298 

Ashley  Coal  Co.,  25641 

BAB  Coal  Co.,  3164 

Bare  Mining,  Inc.,  12298 

BethEnergy  Mines,  Inc.,  7301 

Birchfleld  Mining,  Inc.,  23719 

Bitter  Creek  Resources,  Inc.,  7299,  19477 

Blue  Diamond  Mining,  Inc.,  23719 

CAM  Sand  and  Gravel.  872 

Castle  Gate  Coal  Co..  12298 

Centralia  Mines,  Inc..  3164 

Cominco  Alaska  Inc.,  7300  ■ 

Consol  Pennsylvania  Coal  Co.,  16433,  24970 

Consolidation  Coal  Co..  212,  870,  871,  1803, 
7301,  12299.  13444,  17844,  18044,  18708, 
23720,  24970-24972 

Cyprus  Shoshone  Coal  Corp.,  7302 

Dominion  Coal  Corp.,  871,  27776 

Double  D.  Coal  Co.,  16433 

Drummond  Co.,  Inc.,  27078 


East  Franklin  Coal  Co.,  27776  I 

Eastern  Associated  Coal  Corp.,  20654.  20655 

Eastside  Coal  Co..  Inc..  17844,  18610 

Eddy  Potash,  Inc.,  18610 

Elijah  Coal  Co.,  23303 

G.B.  Mining  Co..  16433 

Georgia  Kaolin  Co..  Inc..  13578 

Gold  Bond  Building  Products.  18709 

Golden  Oak  Mining  Co.,  7302,  21136.  23304 

Gorenty  Tunneling  Co.,  12299.  12510 

Green  River  Coal  Co.,  Inc.,  18610  I 

Helvetia  Coal  Co.,  6778 

H.L.&W.  Coal  Co..  25641 

Horizon  Mining  Co.,  Inc.,  212 

Inferno  Coalv  Inc.,  27777 

Iron  Head  Mining,  Inc.,  23720 

Island  Creek  Coal  Co..  212.  871.  7302.  17844 

JAB  Coal  Co..  Inc..  25642 

Jim  Walter  Resources,  Inc.,  3166 

Kelly  Energy  Co.,  Inc.,  18611 

Kerr-McGee  Coal  Corp.,  6459 

Kilowatt  Coal  Co.,  Inc.,  18341 

KTK  Mining  St.  Construction  Co.,  Inc..  7300 

LAW  Coal  Co.,  Inc.,  1803,  3164 

Leeco.  Inc..  18611.  18709 

Manalapan  Mining  Co.,  Inc.,  6460,  6779 

Mathies  Coal  Co.,  18611 

McElroy  Coal  Co.,  24276.  27079 

Mineraltec  Corp.,  12299,  12510 

Minton  Hickory  Coal  Co..  27777 

Mississippi  Chemical  Corp.,  23721 

Navasota  Mining  Co.,  16434 

New  Era  Coal  Co.,  Inc.,  3165 

Ohio  Valley  Coal  Co..  23304 

Peabody  Coal  Co..  12300.  18611,  27079 

Pittsburg  A  Midway  Coal  Mining  Co.,  27080 

Pontiki  Coal  Corp..  8247 

l^wderhom  Coal  Co.,  22640 

Preece  Processing,  Inc.,  25918 

Pyro  Mining  Co.,  12300 

Quarto  Mining  Co.,  1804,  24972 

RAB  Mining,  17845 

Rhen  Coal  Co..  3163 

River  Bend  Mining,  Inc..  12301 

River  Processing,  Inc.,  23304 

Roblee  Coal  Co.,  23642 

Sahara  Coal  Co.,  Inc..  872 

SBM  Coal  Co..  10467 

Scarab  Energy  Corp..  3696 

Sea  "B"  Mining  Co..  12301 

Sextet  Mining  Co.,  Inc.,  22640 

Shenandoah  Coal  Co.,  Inc.,  12301 

Spartan  Sewell,  Inc.,  7300 

Sunnyside  Reclamation  A  Salvage,  Inc., 

20633 
Sunshine  Mining  Co.,  16434 
Tara  K  Coal,  Inc..  12302 
Tippy  Coal  Co.,  20656 
Traveller  Coal  Co..  Inc.,  19477 
Tri-Sur  Mining  Co.,  Inc.,  18341 
TwentyMile  Coal  Co..  7303 
Utah  Power  A  Light  Co .  6460,  7300.  18612 
Westcrman  Coal  Co.,  Inc..  16434 
Whitley  Gap  Mining,  Inc..  10468 
Wyoming  Fuel  Co..  7615 

Mine  Safety  and  Health  Federal 
Review  Commission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 
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Minerals  Management  Serrice 

RULES 

Outer  Continental  Shelf;  minerals  and  rights-of- 
way  management: 
Leasing  minerals  other  than  oil,  gas,  and 
sulphur.  2042 
Outer  Continental  Shelf  operations: 
Postlease  discovery,  delineation, 
development,  and  production  of 
minerals  other  than  oil,  gas,  and  sulphur, 
2058 
Royalty  management: 
Coal  product  valuation,  1492,  16105 
Training  seminars,  12611 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
CaUfomia.  facilities  emission  control 
requirements.  1846,  20607 
Correction.  6302 
Proprietary  geological  and  geophysical  data 
and  information  availability  to  public. 
11963 
Royalty  management: 
Gas  product  valuation.  1398 

Extraordinary  cost  allowances,  etc.,  3623 
Geothermal  product  valuation 

Extraordinary  cost  allowances,  etc.,  3623 
Geothermal  resources;  valuation,  etc.,  354, 

9066 
Oil  and  gas  royalties,  rentals,  bonuses,  and 
other  monies;  late  payments  and 
underpayments  interest  rate,  14364 
Oil  product  valuation 
Extraordinary  cost  allowances,  etc.,  3623 

NOTICES 

Agency  information  collection  activities  under 
OMB  «yiew,  332,  670,  12683,  16007, 
18027;T8028.  22630.  24271.  23738 
Committees;  establishment,  renewal, 
termination,  etc.: 
Outer  Continental  Shelf  Advisory  Board. 

4341 
Pacific  Northwest  Outer  Continental  Shelf 
Task  Force.  4917 
Environmental  statements;  avaiJabiUty,  etc.: 
Alaska  OCS- 

Minerals  exploration  proposals,  3152, 
14174 
Central  California  OCS— 

Lease  sale,  91 
Chukchi  Sea  OCS— 

Lease  sale,  1634 
Gulf  of  Mexico  OCS— 
Lease  sale;  call  for  information  and 

nominations.  10738.  18828 
Oil  and  gas  operations.  22630 
Meetings: 

National  Outer  Continental  Shelf  Advisory 

Board.  19%1 
Outer  Continental  Shelf  Advisory  Board 
Policy  Committee.  194,  9568,  1312S, 
11086 
Outer  Continental  Shelf  Advisory  Board 

Scientific  Committee,  22374 
Outer  Continental  Shelf  oil  and  gas 
operations;  seminar  on  technology 
assessment  and  research  program,  11298 
Pacific  Northwest  Outer  Continental  Shelf 

(OCS)  Task  Force,  10434,  27217 
Pacific  OCS  Region  information  transfer 
meeting;  offshore  oil  and  gas,  risks  and 
benefits,  19467 
Royalty  Management  Advisory  Committee, 
16415 


Organization,  functions,  and  authority 
delegations: 
Central  and  field  organization.  13125 
Outer  Continental  Shelf;  development 
operations  coordination: 
ARCO  Oil  A  Gas  Co.,  1234.  26434 
Ashland  Exploration,  Inc.,  21293 
Century  Offshore  Management  Corp.,  14174. 

19468 
Chevron  U.S.A.  Inc..  13573,  16169 
QifTs  Oil  A  Gas  Co..  2003 
CNG  Producing  Co..  13029 
Conoco  Inc..  13373 
Conquest  Exploration  Co..  20451 
Corpus  Christi  Oil  A  Gas  Co.,  9568 
Elf  Aquitaine  Petroleum,  6341 
Falcon  Offshore  Operating  Co.,  24429 
Forest  Oil  Coip.,  19468,  21486 
Hall-Houston  Oil  Co.,  6342,  8833,  26260 
Kerr-McGee  Corp.,  1234 
Marathon  Oil  Co..  23290 
Mark  Producing,  3286 
McMoRan  Oil  A  Gas  Co..  8833 
Mobil  Exploration  A  Producing  U.S.  Inc., 

24602 
ODECO  Oil  A  Gas  Co.,  14870.  21486.  26433 
Petrobras  America  Inc..  22632 
Samedan  Oil  Corp..  7609,  13248 
Sandefer  Offshore  Operating  Co.,  21487 
Shell  Offshore  Inc.,  332 
Stone  Petroleum  Corp.,  18166 
Texaco  Producing  Inc.,  10434,  13374 
Walter  Oil  A  Gas  Corp.,  5286,  18028 
Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Control  technology  lists,  1870 
Washington/Oregon  planning  area;  oil  and 
gas  development,  hydrocarbon 
exploration,  20935 
Outer  Continental  Shelf  operations: 
Central  California;  lease  sale;  call  for 
information  and  nominations,  91 
Central  Gulf  of  Mexico — 
Lease  sale,  3373 
Leasing  systems,  3372 
Chukchi  Sea — 

Lease  sale;  call  for  information  and 
nominations,  1634 
Gulf  of  Mexico — 

Lease  sales;  call  for  information  and 
nominations  i 

Norton  Basin — 

Lease  sale,  1628 
Notices  to  lessees  and  operators;  listing  by 

OCS  region,  27071 
Official  protraction  diagrams;  availability, 

8834.  21293.  25910 
Oil  and  gas  lease  sales;  restricted  joint 

bidders  list,  15029 
Shumagin  Basin- 
Lease  sale,  25218 
Western  Gulf  of  Mexico — 
Lease  sale,  8404 
Royalty  management: 
Onshore  oil  and  gas  production  ai^unting; 
responsibility  transfer;  lease  operators, 
reporting  instructions,  10739 

Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  8007,  8008.  12289.  26435 
Meetings: 
Mining  and  Mineral  Resources  Research 
Advisory  Committee.  20451 


Minority  Business  DeTetopmeat 
Agency 

NOTICES 

Business  development  center  program 
applications: 
Arizona,  5995 
California.  5995,  59% 
Connecticut,  11260,  14374 
Florida,  6739,  6740.  21460    - 
Indiana,  169 

Massachusetts,  14829  ^ 

Minnesota,  170 
New  Mexico,  4879 
New  York,  11261,  18000 
North  Dakota.  4881 
Oklahoma,  4877 
Pennsylvania.  1756 
Puerto  Rico,  11261 
Virginia,  1736 
Washington,  5997 
Wisconsin,  170 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act.  1 1864 

Monitored  Retrievahle  Storage  Review 
Commission 

NOTICES 

Meetings,  4349,  8414,  18364 

National  Advisory  Commission  on  Law 
Enforcement 

NOTICES 

Meetings,  6974,  13258 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 
Domestic  preference,  18112 

Correction,  19376 
Miscellaneous  amendments,  107% 
Service  Contract  Act;  withdrawn.  21222 
Service  contracts;  pension  portability.  5625 
Space  sution;  cross  waiver  of  liability  clause 
in  contracts,  7037 
Competitive  negotiated  procurements; 

unsuccessful  companies  debriefing,  14955 
Conflict  of  interests,  4002 
Drug-free  workplace  requirements;  grants, 
4947 


I 


Correction,  6363 
Federal  Acquisition  Regulation  (FAR): 
Drug-Free  Workplace  Act;  implementation. 
4%7 
Correction.  6930 
Miscellaneous  amendments.  23060 
Pay-as-you-go  pension  costs,  severance  pay, 
etc.,  13022/ 
Correction,  18307 
Procurement  integrity,  20488L  22282 

Correction,  21066 
Products  and  services  from  Toshiba/ 

Kongsberg,  sanctions:  debarment  and 
suspension;  and  Service  Contract  Act, 
labor  standards,  19812 
Correction,  21067 
Prompt  pay  and  architect -engineer         «. 
definition.  13332 
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Comctioa,  16194.  19632 
Small  bunneM  cooipetitivenes* 

demomtrmtioa  prognm,  etc.,  S032 
Freedom  of  Infonnation  Act;  implementatioii, 

I3S18 
Grant  and  cooperative  agreement  handbook, 

9426 
Natkmal  security  informatioa  program: 
Committee  organizational  title  changes,  etc.. 

6SS0 
Pewoa*  and  perK>nal  efTects  on  agency 
property;  inspection,  2099 
National  space  grant  college  and  fellowship 

program.  19880 
Program  Fraud  Civil  Remedies  Act; 

implementatioo,  599 
Relocation  assisfnce  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 
Tracking  and  dau  relay  satellite  system;  use 
and  reimbursement  policy;  service  rates, 
10627 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Acquisition  planning  and  solicitation 
provisioas  and  contract  clauses; 
technical  corrections,  25214 
Additional  awards.  17894 
Advance  payments;  alternate  provision, 

12126 
Architect-engiDeering  contracts;  performance 

evaluations.  15132 
Asset  revaluation.  18634 
Buy  American  Act;  list  of  exempt  items. 
9  6251 

Commercial  bills  of  lading  under  cost- 
reimbursement  contract  audit  by  OSA; 
correction.  18558 
Competitive  thresholds,  27310 
Computer  generation  of  forms  by  public, 

26303 
Coat  accounting  standards  cost  impact 

proposals,  25686 
Facilities  acquisition;  profits  or  fees.  12128 
Federally  funded  research  and  development 

centers.  9720 
Hazardous  materials.  8492 
Household  goods  claims.  23861 
Indirect  cost  rate  proposals,  10133 
Inspection  for  commercial  off-the-shelf 
supplies  (quality  assurance),  16094 
Multiple  awards  evaluation,  7515 
Price  reasonableness  threshold,  iViJV 
Procurement  integrity,  12556 

Correction,  13391 
ProgrtJS  payments  clause;  title  to  property, 

18631 
Quick-closeout  procedures,  25211 
Regulatory  agenda.  17466 
Reimbursement,  interest  charges,  and 
penalties  for  overpayment.  25206 
Unbalanced  offers,  first  articW  test.  4230 
Value  engineering  program;  contracts  for 
architect -engineenng  services,  12122 
National  space  grant  college  and  fellowship 
program;  policies,  responsibilities,  and 
procedures,  10357 
Nondiscrimination  on  basts  of  handicap  in 
federally-conducted  programs  and 
activities.  9966 
Regulatory  agenda.  17372 

NOTICES 

Agency  mfonnation  collection  activities  under 
OMB  review,  5696,  14711,  19969 


Environmental  statements;  availability,  etc.: 
Advanced  solid  rocket  motor,  21294 
Galileo  Mission  (Tier  2),  1257 
Space  Shuttle  Advanced  Solid  Rocket 
Motor  (ASRM)  program,  1 1089 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review.  3102,  3103,  5646, 
7463,  9078,  9545,  10402,  18566,  21647. 
26237,  26238.  27046,  27204,  27420 
Inventions,  Government-owned;  availability  for 

Ucensing,  12974,  20215.  24053 
Meetings: 
Advisory  Council,  7896,  16436.  18614 
Aeronautics  Advisory  Committee.  6628, 

26862 
Aeroapace  Medicine  Advisory  Committee, 

5289,  10756.  20215 
Aerospace  Safety  Advisory  Panel,  8610, 

11462 
Commercial  Programs  Advisory  Committee, 

2007,  12694,  13958 
Space  Science  and  Applications  Advisory 
Committee.  873.  1257.  7896,  8247,  8849, 
16025.  22040,  22640,  23305 
Space  Sution  Advisory  Committee,  12694 
Space  Station  Science  and  Applications 

Advisory  Committee,  14177 
Space  Systems  and  Technology  Advisory 
Committee,  212.  7305,  9264,  11587. 
19477.  26277,  26863 
Wage  Committee,  18173.  20215 
Organization,  ftinctions.  and  authority 
delegations: 
Management,  Associate  Administration; 
Federal  Information  Processing 
Standards;  waiver  authority,  5697 
Patent  licenses,  exclusive: 
Diablo  Research  Corp..  23721 
Ethyl  Corp..  21140 
Macrodyne  Inc.,  15820 
Tracking  and  data  relay  satellite  C-band 
capacity;  availability  for  international 
telecommunications  purposes,  8248 

National  Agricnltural  Statistics 
Service 

NOTICES 

Federal  crop  insurance  use  survey,  15477 
Lard  production  program  changes,  11426 

National  Archives  and  Records 
Administration 

5m  abo  Federal  Register  Office 
RULES 

Dnig-free  workplace  requirements^  grants, 
4947 

Correction,  6363 
Records  management: 

Records  transfer,  2111,  3778 

PROPOSED  RULES 

Regulatory  agenda,  17380 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  5561 
Agency  records  schedules;  availability,  3544, 

6046.  7305,  9263.  12028.  13126,  16435. 

19261,  22384.  24053.  25760.  27438 
Environmental  statements;  availability,  etc.: 

Archives  II,  College  Park.  MD,  14176 
Imperial  Russian  consulates;  records  in  U.S. 

and  Canada;  reproduction  and  retention  in 

microfilm  format,  19969 


Meetings: 
Preservation  Advisory  Committee,  6974. 

20938 
Presidential  Libraries  Advisory  Committee, 
11090 
Nixon  administration  Presidential  historical 
materials;  preservation,  protection,  and 
access  procedures;  opening  of  files.  24054 
Privacy  Act: 
Systems  of  records,  19970,  24055 

National  Capital  Planning  Commiarion 

PROPOSED  RULES 

Regulatory  agenda,  17386 
NOTICES 

Antennas  on  Federal  property  in  National 
Capital  Region;  installation  guidelines  and 
submission  requirements,  6461.  20456 

National  Commission  for  Employment 
Policy 

NOTICES 

Hearings,  24276,  24277 

Meetings,  14892.  18173.  24277,  26454 

National  Commission  on  Children 

NOTICES 

Meetings.  3874.  24606 

National  Commission  on  Libraries  and 
Information  Science 

See  Libraries  and  Information  Science,       ° .' 
National  Commission 

National  Commission  to  Prevent 
Infant  Mortality 

NOTICES 

Meetings,  13445 

National  Communications  System 

NOTICES 

Federal  telecommunications  standards: 
Government  land  mobile  radio  (LMR) 

trunked  radio  systems,  10597 
Narrowband  digital  land  mobile  radio,  2245 
Telecommunications — 

Detail  specification  for  62.5-mm  core 
diameter/ 125-mm  cladding  class  la 
multimode,  graded-index  optical 
waveguide  fibers,  11587 
HF  radio  automatic  link  esublishment,  1461 
Meetings: 
National  Security  Telecommunications 
Advisory  Committee.  1 1 587,  18174 

National  Council  on  the  Handicapped 

NOTICES 

Meetings;  Sunshine  Act,  4107,  20234 

National  Credit  Union  Administration 

RULES 

Credit  unions: 

Agency  action  requests,  18473 

Fixed  assets  ownership,  1 8466 
Freedom  of  Information  and  Privacy  Acts, 
and  subpoenas  and  conflict  of  interests, 
18473 
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Loans  and  lines  of  credit  to  members; 

interest  rate  increases,  risk  of  loss 

reduction,  18471 
Nonmember  and  public  unit  accounts,  8280 
Surety  bond  and  insurance  coverage.  18468 
Treastiry  tax  and  loan  accounu;  Federal 

credit  unions  acting  as  depositories  and 

financial  agents  of  Government,  18470 

PROPOSED  RULES 

Credit  unions: 
Charter-reUted  activities,  12221,  21223 
Federally-insured  credit  unions,  mergers; 

voluntary  termination  or  conversion  of 

insured  status;  membership  approval 

ballots,  21968 
Correction,  25547 
Mobile  home,  secondary  mortgage,  and 

home  improvement  loans;  20-year 

maturities,  21%7 
Nondiscrimination  requirements,  21963 
Reserves,  insurance  requirements;  full  and 

fair  disclosure;  loans  and  risk  assets, 

definition,  21961 
Regulatory  agenda,  17588 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  4351,  7114,  22041,  24606, 

25181 
Meetings;  Sunshine  Act,  511,  1049,  3182,  5575, 

10213,  II3I9,  14188,  IS07I,  19484,  21524, 

24787 

National  Economic  Commission 

NOTICES 

Meetings,  502,  1461,  5561,  7114 

National  Foundation  on  the  Arts  and 
the  Humanities 

RULES 

Museum  Services  Institute: 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
National  Endowment  for  the  Arts: 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
National  Endowment  for  the  Humanities: 
'     Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 

PROPOSED  RULES 

National  Endowment  for  thk  Arts: 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
National  Endowment  for  the  Humanities: 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
Regulatory  agenda  (National  Endowment  for 

the  Arte),  17388 
Regulatory  agenda  (National  Endowment  for 
the  Humanities),  17390 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  2007,  3698,  5289,  5561,  8610, 
9265.  10060,  10468,  12694,  13958,  14711, 
14892,  18364,  1%17,  20216,  21685,  22641, 
25510,25511,26278 

Committees;  establishment,  renewal,  - 
termination,  etc.: 
Arts  Education  Advisory  Board,  19987 


Artt  in  Education  Advisory  Panel,  5698 
Dance  Advisory  Panel,  5698 
Design  Arts  Advisory  Panel,  5698 
Expansion  Aru  Advisory  Panel.  5698 
Folk  Arte  Advisory  Panel,  5697 
Inter-Artt  Advisory  Panel.  5699 
Literature  Advisory  Panel.  5699 
Media  ArU  Advisory  Panel,  5699 
Museum  Advisory  Panel,  5699 
Music  Advisory  Panel.  5699 
Opera-Musical  Theater  Advisory  Panel,  5697 
Public  Partnership  Office  Advisory  Panel, 

5702  ; 

Theater  Advisory  Panel,  5702 
Visual  Arts  Advisory  Panel.  5700 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Multidisciplinary  arts  curriculum 

development  and  piloting  by  schools  or 

school  districts,  18053 
Museum  services — 
Professional  services  program,  5290 
Meetings: 
Ad  Hoc  Advancement  Review  Committee, 

336 
Ad  Hoc  Challenge  II  Review  Committee, 

336 
Ad  Hoc  Research  Advisory  Group,  8414 
Arts  and  Artifacts  Indemnity  Panel,  13591 
Arts  Education  Advisory  Board,  19988 
Arts  in  Education  Advisory  Panel,  18942. 

22504 
Arts  National  CouncU,  2007,  2008.  16026. 

17845 
Arts  National  Council  Ad  Hoc  Challenge  III 

Committee.  25919 
Dance  Advisory  Panel,  3874,  8027.  20938. 

26278 
Design  Arts  Advisory  Panel,  3874,  16027, 

17846  u 

Expansion  Arts  Advisory  Panel.  7306.  8415, 

12510,  1251 1,  19988 
Folk  Arts  Advisory  Panel,  19989 
Humanities  National  Council,  1258,  13959 
Humanities  Panel,  873,  5158,  6343,  7491, 

11462,  14711,  14712,  16026,  19478, 

21140,21509,25647,27080 
Inter-Arts  Advisory  Panel,  5700,  7306, 

16027,  18943,  19989,  22505,  24606,  26278 
c  International  Exhibition  Federal  Advisory 

Committee,  12511,21294 
Literature  Advisory  Panel,  5158,  8027,  22982 
Media  Arts  Advisory  Panel,  336,  5700,  8028, 

8415,  22982,  23721 
Museum  Advisory  Panel,  2008,  10598,  18943 
Music  Advisory  Panel,  3875,  5700,  5701, 

10757,  11828,  11829,  15038,  17846, 

24277,  26279 
Opera-Musical  Theater  Advisory  Panel, 

21509 
President's  Conmiittee  on  Arts  and 

Humanities,  23721 
PubUc  Partnership  Office  Advisory  Panel, 

19989,  22982 
Reauthorization,  14892,  16026,  16027 
Theater  Advisory  Panel,  5701,  19989,  20458, 

23550,  24278 
Visual  Arts  Advisory  Panel,  3875,  5159, 

7307,  11829,  15038,  22505,  24278 
Meetings;  Sunshine  Act,  13454,  27792 
Privacy  Act: 
Systems  of  records,  11308 


National  Highway  Traffic  Safety  ' 
Administration 

RULES  I 

Fuel  economy  standards: 
Passenger  automobiles;  petition  denied, 
22899 
Motor  vehicle  safety  standards: 
Air  brake  systems — 
Parking  brake  requirements,  25460  ^- 

Test  rig  modilicatioas;  pneumatic  timing, 
etc.,  18890 
Anthropomorphic  test  dummies;  CFR 

correction.  24557 
Hydraulic  brake  systems — 

Indicator  lamps,  22904 
Lamps,  reflective  devices,  and  associated 
equipment— 
Replaceable  bulb  headlamps,  21624,  27362 
Sealed  beam  headlamps,  external 
dimensions,  etc.,  20066 
Matter  incorporated  by  reference;  list — 
Illuminating  Engineering  Society  of  North 
America,  20082  y 

Occupant  crash  protection —       / 
Hybrid  III  test  dummy  podticnng  issues, 

23986 
Rear  seat  lap/shoulder  belts,  25275 
Steering  control  rearward  displacement, 
24344 
Motor  vehicle  theft  prevention  standard: 

Hi^  theft  lines;  Usting,  13067 
Oddmeter  disclosure  requirements.  980.  981, 
1/^    982,  7772,  8747-8750,  9809,  9816,  1 1729- 
/  11733,  15197-15205.  17950-17956,  18507- 

'  18516 

Organization,  functions,  and  authority 
delegations: 
Enforcement.  Associate  Administrator.  14814 
Speed  limit  enforcement  certification.  25565 

PROPOSED  RULES 

Anthropomorphic  test  dummies: 

Six-year-old  child;  design  and  performance 
specifications.  13901 
Consumer  informatioa: 

Uniform  tire  quality  grading  standards.  2167 
Drunk  driving  prevention  programs;  incentive 

grant  criteria,  26783 
Engineering  and  traffic  operations: 
Handicapped  parking,  uniform  system; 
regulatory  negotiation  advisory 
committee.  24908 
Fuel  economy  standards: 
Light  trucks,  436 

Passenger  automobiles;  1990  model  year. 
21985 
Motor  vehicle  safety  standards: 
Air  brake  systems — 
Towing  vehicles  and  trailers;  pneumatic 
timing  requirements,  18912 
Bus  fuel  system  integrity,  13082 
Fuel  system  integrity;  fiiel  spillage  limits, 

9855  '^ 

Lamps,  reflective  devices,  and  associated 
equipment — 
Replaceable  bulb  headlamps.  27399 
Replaceable  light  source  dimensional 
infomution,  20084,  21727 
Nooconforming  vehicles — 
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Importation  eligibility  determinatioiii, 

17786 
Imporution  fees  schedule,  17792 
Registered  intporters.  17780 
Occupant  crash  protection — 
Seats;  separately  adjusuble  in  vertical 
direction  test  condition;  petition 
denied.  IS782 
Parts  and  acceaaories  necessary  for  safe 
operation;  102-inch  wide  trailers, 
minimum  axle  width;  withdrawn,  27397 
Rearview  mirrors;  petition  denied,  112S1 
School  bus  passenger  seating  and  crash 

protection;  safety  belts,  1 1763 
Tire  selection  and  rims  for  vehicles  other 
than  passenger  cars  and  motorcycles; 
safety  literature  and  warning  labels; 
petition  denied,  21263 
Tires;  selection  and  rims  and  new  non- 

poeumatic,  14109 
Vehicles  and  equipaient  importation.  17772 
Motor  vehicle  theft  prevention  standards: 
Insurer  reporting  requirements,  22921 
Motor  vehicle  rental  and  leasing  companies; 
reporting  requirements,  SS 19 
Odometer  disclosure  requirements,  2171,  9838 

NOTICES 

Aitemaii>^  Motor  Fuels  Act  of  1988;  dual  fuel 
passengef  automobiles,  minimum  driving 
range  determination,  23339 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Biomechanical  response  of  human  surrogates 

to  impact;  research  studies,  7300 
Community  traffic  safety  program  activities 

coordination.  24071 
Injuries  sustained  in  motor  vehicle  crashes, 
functional  impairment;  estimates 
development  research,  14903.  22647 
National  occupant  protection  programs,  8046 
Highway  safety  program;  breath  alcohol 
testing  devices: 
Evidentud  devices;  model  specificatioiis  and 
conforming  products  list,  8429 
Highway  traffic  safety;  radar  detectors  impact 

report  availability,  16181 
Meetings: 
International  Harmonization  of  Safety 

Standards,  13971 
Motor  Vehicle  Safety  Research  Advisory 
Committee,  1840,  7323,  9271,  14903. 
24618 
Rulemaking,  research,  and  enforcement 
programs,  8430.  24977 
Motor  vehicle  defect  proceedings;  petitions,     - 
etc.: 
Center  for  Auto  Safety.  27263 
White.  Frederick  Lawrence.  Jr.,  et  al.,  4377 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Conceptor  Industries,  Inc.,  7910 
Cooper  Tire  A  Rubber  Co.,  3177.  16438-0 
Firestone  Tire  &  Rubber  Co..  14186 
Fleetwood  Enterprises,  Inc.,  14903.  18073 
General  Motors  Corp..  3897 
Panther  Motor  Car  Co..  Ltd..  3898.  12731 
Volvo  Can  of  North  America.  23009 
Motor  vehicle  safety  standards;  petitions,  etc.: 

Volvo  Cars  of  North  America.  24784 
Motor  vehicle  theft  prevention  standard; 
exemption  petitions,  etc.: 
Automobile  Importers  Compliance 

Association,  18973 
BMW  of  North  America,  Inc.,  13969 
'  Porsche  Cars  North  America.  Inc.,  23727 


Motor  vehicles;  State  periodic  inspection 

programs;  effectiveness  evaluation;  interim 
final  report  availability,  20000 

NatkMud  Iiistitnte  for  Occupational 
Safety  and  Health 

See  Centers  for  Disease  Control 

Natfooal  Institnte  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
New  institutions  program  planning; 

evaluation  study.  18708 
Small  jail  information  resource  catalog; 
development,  21133 
Meetings: 
Advisory  Board,  3694.  21308 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Drug  market  analysis  research  program 

(centralized  drug  information  system  for 
police),  23301  ' 

National  Institute  of  Standards  and 
Technology 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Ceramic  matrix  composites  research 

program,  13727 
Fire  research  program,  23243 
Optical  fiber  sensors  research  program, 
13728 
Information  processing  standards.  Federal: 
COBOL,  351 

Daubase  language  SQL,  8223 
Document  Application  Profile  (DAP)  for 
Office  Document  Architecture  (ODA) 
and  Interchange  Format  Standard; 
standards  publication.  4034 
Information  Resource  Dictionary  System 

(IRDS)  standard.  13729     ' 
NIST  POSIX  Conformance  Test  Suite 
(NIST-PCTS);  Beta  test  sites 
applications.  7820,  10616 
POSIX;  portable  operating  system  interface 

for  computer  environments,  14829 
POSIX  Shell  and  Tools;  utility  interface  for 
computer  operating  system 
environments,  24375 
Programming  language  processors; 
validation  requirements,  4033 
User  interface  component  of  applications 
portability  profile,  24372 
Integrated  Services  Digital  Network  (ISDN) 
users  and  implementors  workshop.  20414 
Laboratory  Accreditation  Program,  National 
Voluntary: 
Directory  of  accredited  laboratories; 
supplement.  18000.  23889 
Meetings: 
Advanced  Technology  Visiting  Committee, 

1737.  13537.  24249 
Computer  System  Security  and  Privacy 

Advisory  Board.  7082.  21647 
Malcolm  Baldrige  National  Quality  Awards 

Panel  of  Judges.  24230 
OSI  Implementors  workshop.  6314 
National  Fire  Codes: 
Fire  safety  standards.  4033 


Technical  committee  reports,  4037 
Organization,  functions,  and  authority 
delegations: 
Information  processing  standards.  Federal; 
waivers,  processing  procedures,  4322 
Meetings: 
Malcolm  Baldrige  National  Quality  Award's 
Panel  of  Judges.  4322 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Arteriosclerosis,  Hypertension,  and  Lipid 

Meubolism  Advisory  Committee,  et  al.. 

23174 
Dental  Research  Programs  Advisory 

Committee,  8398 
Research  Grants  Division  Advisory 

Committee.  11446 
Meetings: 
Acquired  Immunodeficiency  Syndrome 

Program  Advisory  Committee,  17827 
Advisory  Committee  to  Director,  18023 
Animal  Resources  Review  Committee,  8398, 

20926 
Bibliometric  databases  and  analyses;  format 

and  uses  in  assessing  scientific 

productivity;  ad  hoc  panel,  22368 
Biomedical  research  modeling;  current  and 

potential  approaches,  assessment; 

conference,  12483 
Biomedical  Research  Technology  Revi^ 

Committee.  13240  -'  ' 

Cancer  therapies,  oral  complications; 

consensus  development  conference, 

10730 
Extramural  researchers'  fmancial  conflicts  of 

interest,  17828 
Fogarty  International  Center  Advisory 

Board,  18023 
General  Clinical  Research  Centers 

Committee,  3335,  22369 
General  Research  Suppori  Review 

Committee,  8398.  24426.  26843 
Human  Genome  Program  Advisory  p 

Committee,  13934 
Minorities  in  biomedical  research  support 

programs.  3146.  11818 
National  Cancer  Institute.  487,  3837,  3132, 

5681,  6431,  7282.  7883.  8399.  10391. 

11294,  11447.  11817.  12684.  13240. 

13241.  18024.  19461,  20928.  20929. 

22021.  22369.  24043.  23347,  25630.  26112 
National  Center  for  Nursing  Research,  3858, 

5152,  24045,  24046 
National  Eye  Institute.  1004,  8398.  22369. 

22370,  27738 
National  Heart.  Lung,  and  Blood  Institute. 

487,  488,  667.  2231.  3858,  3859.  7109. 

7885.  7886.  10591,  13240,  1/828.  18024. 

18025,  20930,  20931.  21291.  22371.  24046 
National  Insitute  of  Dental  Research.  20929 
National  Institute  of  Allergy  and  Infectious 

Diseases.  1004,  3536.  7886.  10391.  20926. 

20927 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases. 

1005,  7886,  11571.  13241,  22368 
National  Institute  of  Child  Health  and 

Human  Development.  1005,  7282,  13242. 

19461 
National  Institute  of  Dental  Research,  488, 

6452,  10730.  11447.  11818.  12531.  19462 
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National  Institnte  of  Diabetes  and  Digestive 

and  iCidney  Diseases,  2231.  3839,  3860, 

7109,  10031.  12684,  18025.  J9462.  20930, 

22625.  23174,  23347 
National  Institute  of  Environmental  Health 

Soicaces,  489,  8399,  11818,  19462.  26238, 

26843 
National  Institute  of  General  Medical 

Sciences,  7606,  22370 
National  Institute  of  General  Medical 

Sciences  CouncU,  489,  13242 
National  Institute  of  Neurological  and 

Communicative  Disorders  and  Stroke, 

312 
National  Institute  of  Neurological  Disorders 

and  Stroke.  18026,  19464,  21726 
National  Institute  on  Aging,  488,  3839. 

13240,  13241,  18025 
National  Institute  on  Deafoess  and  Other 

Communication  Disorders,  20929,  24046 
National  Library  of  Medicine,  489,  490, 

3860.  7110.  10392,  19463,  24046 
NIH/ADAMHA-Industry  Collaboration 

Forum.  24046 
Peer  Review  Ad  Hoc  Panel,  1796 
President's  Cancer  Panel,  13934 
Recombinant  DNA  Advisory  Committee. 

10936,  18026,  22371,  26660 
Research  Grants  Division  study  sections, 

3537,  7883.  20931 
Research  Resources  National  Advisory 

Coundl,  J004,  13243 
SunUght.  ultraviolet  radiation,  and  sldn; 

consensus  development  conference. 

12483 
Therapeutic  endoscopy  and  bleeding  ulcers 

consensus  development  conference.  3330 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines.  10308 
Human  somatic-cell  gene  therapy  protocols; 

design  and  submission  consideratioas, 

10936 
Points  to  consider  in  design  and  submission 

of  protocols  for  transfer  of,  26660 

National  Labor  Relations  Board 

RULES 

Health  care  industry;  collective  bargaining 
units,  16336 
Correction,  27271 

NOTICES 

Meetings;  Sunshine  Act.  1287,  4939,  6038, 
9964,  12738,  22393.  23341,  23202 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act.  1470,  6802.  9120, 

11864.  19282.  23017     - 
Senior  Executive  Service: 
PerfomuuKe  Review  Board;  membership, 
6183  ^■ 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Administrative  practice  and  procedure: 
Style  guide;  council  operations  and 
administration  guidelines,  1700 
Antarctic  Marine  Living  Resources 

Convention  Act;  implementation,  6407 
Conservation  and  management  measures, 
4797 
Deep  seabed  mining: 
Hard  mineral  resources  and  explondkw 
regulations;  commercial  recovery,  314 


Endangered  and  threatened  species: 

Chinese  river  dolphin.  22906 
Fishery  conservation  and  management: 
Atlantic  billfishes,  821.  14239 
Atlantic  mackerel,  squid,  and  butterfish. 

2134,  7777,  10549.  18114 
Atlantic  sea  scallop.  16123 
Atlantic  surf  clam  and  ocean  quahog,  6413, 

8751 
Bering  Sea  and  Aleutian  Islands  groundfish, 
416.  986,  3039,  3603.  3609.  6134.  6934. 
7933,  9216,  11376.  12989.  13191.  18319. 
25279,  27384 
Foreign  fishing — 
Fee  schedule.  6932 

Minimum  health  and  safety  standards. 
16369 
Gulf  of  Alaska  groundfish,  986,  6324,  12204, 
12638.  13191.  13411.  16126,  18319, 
18326,  19373.  23662.  24712.  23464. 
25717,  26380.  27384 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  133.  306. 
1471,  13689,  14360 
Gtilf  of  Mexico  shrimp,  16123 
Noriheast  multispecies,  4798,  10010 
Ocean  salmon  ofT  coasts  of  Washington, 
Oregon,  and  California,  19185.  19798, 
19904,  20603,  24175,  24288,  24906, 
23462,  23386,  23876 
Pacific  Coast  groundfish,  32,  299.  2039. 

18638,  18903,  20603 
Puerto  Rico  and  U.S.  Virgin  Islands  spiny 
lobster 
Reporting  and  recordkeeping 
requirements,  23663 
South  Atlantic  snapper-grouper,  1720,  3938. 

8342 
Western  Pacific  bottomfish.  6531 
Fishery  product  inspection  and  certification; 

fees  and  charges.  10347 
Marine  mammals: 
Commercial  fishing  operations — 
Fenude  observers  on  tuna  boats  with  all- 
male  crews,  17738 
Incidental  taking;  interim  exemptions. 

21910 
Sea  turtle  conservation;  shrimp  trawling 

requirements,  7773 
Tuna  (yellowfin)  caught  with  purse  seines 
in  eastern  tropical  Pacific  Ocean; 
imporution,  411,  7933,  9438,  13889, 
18519 
Information  collection  requirements;  OMB 
control  numbers,  22758 
Marine  sanctuaries: 
Cordell  Bank  National  Marine  Sanctuary. 
CA.  22417 
Pacific  Halibut  Commission,  International: 

Pacific  halibut  fisheries,  8542.  19895 
Pacific  Salmon  Commission: 

Eraser  River  sockeye  and  pink  salmon,  10989 
Tuna.  Atlantic  fisheries,  7430 
Tuna.  South  Pacific  fisheries.  4031 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  sea  scallop.  15958,  21640,  27636 
Bering  Sea  and  Aleutian  Islands  groundfish. 

7814.  14256,  13302.  19199.  21343 
Bering  Sea  and  Aleutian  Islands  king  and 

tanner  crab,  9072 
Foreign  fishing — 

Northwest  Atlantic  hake,  13704,  18683 
Gulf  of  Alaska  groundfish,  6734,  7814 
^'  Oulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  11252. 
14256,  23238,  24920,  25593 


Gulf  of  Mexico  shrimp.  2173 
Ocean  salmon  off  coasts  of  Washington. 
Oregon,  and  California,  49.  2177,  11976 
Fishery  conservation  and  management  plans; 

guidelines;  correction.  312 
Fishery  products,  etc.: 

Fish  fillets;  grade  standards.  23235 
Flower  Garden  Banks  National  Marine 
Sanctuary;  designation,  7953 
Hearings,  12924 
Marine  mammals: 
Commercial  fishing  operations — 

Incidental  taking:  fisheries  awociated  with 
exemption  procedures,  list.  4134 
North  Pacific  fur  seals— 

SubHStence  taking,  23233 
Taking  incidental  to  coounercial  fishing 
operations,  23832 
Marine  sanctuaries: 
Cordell  Bank  National  Marine  Sanctuary, 
CA,  22449 
Pacific  Halibut  Commission,  Intematiottal: 

Pacific  halibut  fisheries.  834 
Private  remote  sensmg  sp*ce  systems,  licensing. 

1943 
Tuna,  Atlantic  Muefin  fisbeiies,  23398 

NOTICES 

Coastal  zone  management  ptogiams  and 
estuarine  sanctuaries: 
Boundary  adjustments — 
North  CaroUna,  15787 
Consistency  appeals — 
Amoco  Production  Co.,  19212 
Asociacion  de  los  Indioa,  3117 
Associacion  de  los  Indioa,  19212 
Auld  Brass  Hunting  Club,  13963 
Bank  of  Ponce.  1403 
Cone,  W.  Harry.  Jr.,  13408 
Copenhagen.  Paul,  1 1028 
G^gawx  Michael,  24376 
Genstar  Stone  Producu  Co..  20912 
Guerrero-Calderon,  24230 
Gulf  Oil  Division,  Cumberland  Farms, 

Inc.,  24376 
Korea  DriUing  Co.,  Ltd.,  et  al.,  10372 
Mobil  Exploration  ft  Producing  U.S.  Inc. 

12942 
New  York  Mental  Health  Office.  3118 
Pappas,  Claire,  10573,  25317 
Shapiro.  Jeffrey.  11558 
Telecinco.  Inc..  12670 
Texaco.  Inc.,  24577 
Thompson.  Cynthia  B.,  1 1029 
Unocal  Corp..  12942 
White,  Claude  A..  19213 
Intent  to  evaluate  performance,  2017S 
State  programs — 
Alaska,  15242 

Evaluation  findings  availability,  20173 
Intent  to  evaluate  perfonnance,  9243. 

10373,  20173 
Maine,  14833 

South  Carolina,  758a  11779.  19932 
Endangered  and  threatened  species: 

Listing  and  recovery  priority  guidelines, 

22925 
Sea  turtle  conservation;  shrimp  trawling 
requirements.  8583 
Environmental  statements;  availability,  etc.: 
Marine  mammals;  swim-with-tbe-dotpbin 

programs.  20170 
Monterey  Bay,  CA;  National  Marine 

Sanctuary  designation,  448 
Western  Pacific  precious  corals,  1 1029, 
15538 


1M9,  FEDERAL  REGISTER  INDEX 


NOAA 


t 


Western  Wailiiii(toii  Outer  Coot.  Natioaal 
Marine  Swctuary.  WA.  10398 
Fishery  cooservatioa  and  management: 
Atlantic  Coast  striped  bass;  1987  survey 
results,  4S2 
Rshery  management  councils;  bearings; 
Caribbean- 
Atlantic  swordfish.  SI  18 
Shallow-water  reef  fish,  1 1433,  23680 
Gulf  of  Mexico- 
Reef  fish,  7244 
Mid-Atlantx:— 
Atlantic  surf  clam  and  ocean  quahog. 
3637,3644 
New  Eagiaad— 

Sea  scallop,  SS39.  9344 
Pacific- 
Ocean  safanon  off  coasts  of  Washington, 
Oregon,  and  California,  10400 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Fishing  industry  research  and  development 
projects — 
Sahonstall-Kennedy  funds,  13339 
Marine  F«heries  Initiative  funds;  Gul^of 
Mexico  fishery  rrtources  use;  research 
and  development  projects,  9870 
National  estuarine  reserve  research  system, 
14266 
InventioQS,  Government-owned;  availabiUty  for 

licensing,  22927 
Marine  mammals: 
Incidental  taking:  authorization  letters,  etc — 
COO  American  Services  Inc.,  1757 
Geophysicsl  Service,  Inc.,  436 
Permit  program  review,  27663 
Taking  incidental  to  commercial  fishing 
operations — 
Fisheries  associated  with  exemption 

procedures,  list,  16072 
International  observer  program,  20171 
Marine  sanctuaries.  National: 

SteUwagen  Bank.  MA.  13787 
Meetings: 
Caribbean  Fishery  Management  Council, 

10176,  11538.27045 
Emergency  striped  bass  research  study. 

13243 
Great  Bay  National  Estuarine  Research 

Reserve;  management  plan,  4058 
Gulf  of  Mexico  Fishery  Management 
CouncU,  9243.  11338.  13348.  14374. 
14375,  16146.  27045 
Intematiooal  Whaling  Commission,  6443 
Marine  Fisheries  Advisory  Committee,  1403, 

14276 
Mid-Atlantic  Fishery  Management  Council, 
4323.  11029.  11338.  18322.  20626,  23510, 
24934 
National  Academy  of  Sciences,  1200 
National  Fish  and  Seafood  Promotional 

CouncU,  9544,  22000 
New  England  Fishery  Management  Council, 

656.  782a  12259.  13548.  22349,  26232 
North  Pacific  Fishery  Management  Council, 
173,  320.  8230,  11779,  12470,  12670, 
18323,  20627.  22350,  23680.  26233 
Pacific  Fishery  Management  Council,  320, 
1200.  1758.  6563.  674a  7462,  9875. 
16145.  20174.  20627.  21183.  23681, 
24377.  27046 
Sea  Grant  Review  Panel,  6315,  25890 
South  Atlantic  Fishery  Management 

Council,  321,  4323,  11558,  13097,  13348, 
14374.  14373.  16146,  22350.  23681 
Western  Pacific  Fishery  Management 

Council  5119,  5540,  13097,  13732,  22330 


Permits: 
Endangered  and  threatened  species,  3S4a 

10694,  13932 
Experimental  fishing.  7462,  13098,  13731, 

25598,  26070,  27663 
Foreign  fishmg,  171.  13098,  23599.  27418 
Marine  mammals,  456,  656,  1405.  1758.  1979. 
4058.  554a  5541.  6314.  6563.  6564,  823a 
8231,  8373,  10694.  11779,  1247a  12471, 
13099.  13408,  13603.  13930,  13932, 
13933.  1379a  18323,  18565,  19933, 
19934,  20174,  22001.  22613,  22927, 
23018.  24577,  24934.  25148,  25891 
Surveying  and  mapping  activities;  North 
American  Datum  of  1983  affirmatioa, 
25318 
Whaling  Commission.  International: 
Bowhead  whales;  strike  quota,  1 1339 

Natioaal  Park  Senlcc 

RULES 

Special  regulations: 
Katmai  National  Park  and  Preserve,  AK; 

fnhwg.  18491 
Rocky  Mountain  National  Park,  CO;  fishing. 

4019 
Whiskeytown-Shasta-Thnity  National 

Recreation  Area,  CA;  gold  panning, 

23648 

PROPOSED  RULES 

Minerals  management: 

Mining  claimants;  water  use,  1941 1 
Special  regulations: 
Alaska  national  preserves;  wolf  hunting 

prohibition,  24852 
Cape  Cod  Natioaal  Seashore;  ofT-road 
vehicle  use,  429 
NOTICES 

Abandoned  Shipwreck  Act  guidelines,  13642 
Boundary  establishment  description,  etc.: 
Manassas  National  Battlefield  Park,  VA, 

25760 
MJMiisippi  National  River  and  Recreation 
Area,  MN,  24960,  27097 
Committees;  establishment,  renewal, 
termination,  etc.: 
National  Park  System  Advisory  Board,  4341 
Concession  contract  negotiatiotis: 
Babbitt  Brothers  Trading  Co.,  11820 
Barren  Island  Marina,  Inc.,  9903 
Eastern  National  Park  &  Monument 

Association,  Inc.,  7890 
Exum  Mountain  Guides,  22632 
Genet  Expeditions,  Inc.,  5555 
Gettysburg  Tours.  Inc..  21130 
Golf  Course  Specialists.  Inc.,  16170 
Grand  Canyon  Trails,  1 1820 
International  Leisure  Hosts.  Ltd.,  6969 
Oglala  Sioux  Parks  and  Recreation 

Authority,  19469 
Pan  Isles,  Inc.,  11300 
Roosevelt  Recreational  Enterprises.  18941, 

22817 
Waterton  Inter-Nation  Shoreline  Cruise  Co., 

Ltd..  13367 
Ye  Olde  Sun  Snack.  Inc..  21131 
Emergency  closures: 

Federal  Hall  National  Memorial.  NY.  8834 
Environmental  statements;  availability,  etc.: 
Bering  Land  Bridge  National  Preserve,  AK. 

21679 
Big  Thicket  National  Preserve.  TX,  3867 
Congaree  Swamp  National  Monument,  SC, 

3689 
Denali  National  Park  and  Preserve  et  al., 
AK,  19249 


DenaU  Natioaal  Park  and  Preserve  et  al., 

AK;  mining  operations,  23306 
Denali  National  Park  et  al..  AK;  mining 

operations,  14871 
Gates  of  Arctic  National  Park  and  Preserve, 

AK,3693 
Grand  Canyon  Airport  railroad  spurline, 

AZ,9336 
Grand  Canyon  National  Park,  AZ,  193,  3693 
Great  Basin  National  Park,  NV,  21679 
Hanford  Reach,  Columbia  River,  WA,  20646 
Lake  Meredith  Recreation  Area,  TX,  3693, 

18337 
Lake  Michigan,  Gary,  IN;  marina 

construction,  17831 
lawrn  Volcanic  National  Park.  CA.  12939 
Mdozitna  Wild  and  Scemc  River  Study 

Area,  AK.  3689 
New  River  Gorge  Natioaal  River,  WV.  3867 
Padre  Island  National  Seashore,  TX.  11373 
Porcupine  Wild  and  Scenic  River  et  al.,  AK, 

3689 
Santa  Monica  Mountains  Natioaal 

Recreation  Area,  CA,  16007 
Whiskeytown-Shasta-Trinity  National 

Recreational  Area,  CA,  1255 
Yosemite  National  Park,  CA.  8244.  24763 
Fire  Management  Policy  Review  Team; 

recommendations,  25660 
Management  and  land  protection  plans; 
availability,  etc.: 
Canyon  de  Chelly  National  Monument,  AZ, 

11086 
Death  Valley  National  Monument,  CA  and 

NV.  18337 
Organ  Pipe  Cactus  National  Monument,  AZ, 

21487 
Petrified  Forest  National  Park,  AZ.  19249 
Meetings: 
Acadia  National  Park  Advisory  Commission, 

11087 
Cape  Cod  National  Seashore  Advisory 

Commission,  494 
Cape  Krusenstem  National  Monument 

Subsistence  Resource  Commission, 

16416,  24272 
Chattahoochee  River  National  Recreation 

Area  Advisory  Commission,  8834 
Chesapeake  and  Ohio  Canal  National 

Historical  Park  Commission,  5287,  20647 
Delta  Region  Preservation  Commission, 

11087 
Farmington  River  Study  Committee,  3343, 

11087 
Fire  management  in  parks  and  wilderness 

areas;  interagency  fire  policy  review 

team.  50 
Gates  of  the  Arctic  National  Park 

Subsistence  Resource  Commission, 

21488 
Golden  Gate  National  Recreation  Area  and 

Point  Reyes  National  Seashore 

Advisory  Commission,  12025 
Harpers  Ferry  National  Historical  Park; 

special  park  boundary  study,  9369 
Kobuk  Valley  National  Park  Subsistence 

Resource  Commission,  24272 
Kobuk  Valley  Subsistence  Resource 

Commission,  16416 
Lake  Clark  Subsistence  Resource 

Commission,  13955 
Martin  Luther  King,  Jr.,  National  Historic 

Site  Advisory  Commission,  6457.  25636 
Massachusetts  and  Connecticut  Farmington 

River  Study  Committee.  22375 
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National  Capital  Memorial  CommisHoa, 

3867,  8244,  18167,  24272 
National  Park  System  Advisory  Board.  5689, 

13436 
Sanu  Fe  Natioaal  Historic  Trail  Adviiory 

CouncU.  24273 
Upper  Delaware  Citizens  Advisory  Council. 
494.  6969,  15030.  22374.  26847 
National  park  system: 

Management  policies;  availability.  4095 
National  Register  of  Historic  Places: 

Pending  nominations,  71,  856.  2003.  3343, 

I     5154.  6036,  6775,  7487,  8404,  9569, 

I     10739.11575,12685,13574,14691, 

IS8I8,  17832,  18706,  19961,  21131. 

22375.  23290.  24273.  25176.  259ia  27073 

National  Registry  of  Natural  Landmarks: 

Proposed  designations,  18603 
National  TraU  system: 
Sanu  Fe  National  Historic  Trail— 
TraU  markers,  21 131 
Organization,  fiinctions,  and  authority 
delegations: 
Chief,  Land  Resources  Division,  et  al.,  18337 
Superintendents  el  al.,  Western  Region, 

21488 
Superintendents  et  al.,  Midwest  Region, 
21679 
Salinas  Pueblo  Missions  National  Monument, 

NM;  name  change,  8244 
World  heritage  properties  list: 
National  process,  19469 

NatkMMl  Sdeace  Fonndatioo 

RULES 

Antarctic  animals  and  plants,  conservation: 
Special  scientific  interest  sites;  designation, 

24710 
Tourism  guidelines;  enforcement  and  hearing 
procedures,  7132 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  4784 

PROPOSED  RULES 

Antarctic  animals  and  plants,  conservation: 
Special  scientific  interest  sites;  designation, 
7071 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
Regulatory  agenda,  17394 

NOTICES 

Academic  research  facilities  modernization 

program;  draft  guidelines,  16088 
Agency  information  collection  activities  under 
OMB  review,  5702.  7616,  11587,  16176,  . 
27221 
Antarctic  Conservation  Act  of  1976;  permit 

applications,  etc.,  16437 
Antarctic  Conservation  Act  of  1978;  permit 

applications,  etc.,  4351.  7307.  13591  ,25761 
Committees;  establishment,  renewal, 
termination,  etc.: 
Computer  and  Information  Science  and 
Engineering  Industrial  Advisory 
Committee,  5562 
Design  Manufacturing  Systems  Advisory 
Committee,  21685 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Middle  school  mathematics  instruction 
materials,  22982 


Science,  technology,  and  society;  ethics  and 

values  studies,  5702 
Young  scholars  projects.  22505 
Meetings: 
Academic  Research  Facilities  Modemizatioa 

Program,  5703 
Advanced  Scientific  Computing  Advisory 

Panel,  1 1090,  1 1587 
Advanced  Technologies  Panel,  6974 
Alan  T.  Waterman  Award  Committee,  8028 
Animal  Learning  and  Behavior  Advisory 

Panel,  13127 
Applications  for  Advanced  Technologies 

Panel.  20656 
Archaeology  Advisory  Panel,  8028 
Archaeometry  Advisory  Panel,  13127 
Astronomical  Sciences  Advisory  Committee. 

1017,  13592 
Atmospheric  Sciences  Advisory  Cnoiinittee, 

19262 
Biochemistry  Advisory  Panel,  13128 
Biological,  Behavioral,  and  Social  Sciences 

Advisory  Committee,  15038 
Biophysics  Program  Advisory  Panel,  14300 
Cell  Biology  Advisory  Panel.  14300,  18364 
Cellular  Neuroscience  Advisory  Panel, 

13128 
Chemistry  Advisory  Committee,  13959 
Computer  and  Computation  Research 

Advisory  Committee,  14300 
Computer  and  Information  Science  and 

Engineering  Industrial  Advisory 

Committee,  14893 
Cross-Disciplinary  Activities  Advisory 

Committee,  20656 
Cultural  Anthropology  Advisory  Panel.  8028 
Decision.  Risk,  and  Management  Science 

Program  Advisory  Panel,  14301 
Developmental  Biology  Advisory  Pand; 

11090 
Developmental  Neuroscience  Advisory 

Panel,  11090 
Division  of  Mechanical  and  Structural 

Systems  Advisory  Committee,  18364, 

21685 
DOE/NSF  Nuclear  Science  Advisory 

Committee,  503.  7115.  14301,  24774 
Earth  Sciences  Advisory  Committee,  12029 
Earth  Sciences  Proposal  Review  Panel.  6974 
Ecology  Advisory  Panel.  8029  ^ 

Economics  Advisory  Panel,  12975 
Ecosystem  Studies  Advisory  Panel.  8029 
Electrical.  Communications,  and  Systems 

Engineering  Advisory  Committee,  19263 
Engineering  Advisory  Committee,  10468 
Engineering  Research  Centers  Advisory 

Review  Panel,  13960,  27439 
Equal  Opportunities  in  Science  and 

Engmeering  Committee,  503,  22385 
Ethics  and  Values  Studies  Advisory  Panel 

18365 
Genetics  Advisory  Panel  14301,  15038 
Geography  and  Regional  Science  Advisory 

Panel,  13960 
History  and  Philosophy  of  Science  Advisory 

Panel,  14301 
Human  Cognition  and  Perception  Advisory 

Panel,  14302 
Industrial  Science  and  Technological 

Innovation  Advisory  Committee,  12029 
Informal  Science  Education  Panel,  1396a 

26279 
Informal  Science  Education  Program 

Review  Panel,  5562 
Information,  Robotics,  and  Intelligent 
Systems  Advisory  Committee,  18365, 
19263 


Instructional  Materials  Development  Panel 

5562 
Instrumentation  and  Instnmient 

Development  Program  Advisory  Panel 

13961 
Interagency  Arctic  Research  Policy 

Committee.  9912.  2(KS8 
Law  and  Social  Science  Advisory  Panel 

12975 
Linguistics  Advisory  Panel  14302 
Materials  Research  Advisory  Committee, 

14893 
Mathmatical  Sciences  Advisory  Committee, 

11091 
Metabolic  Biology  Advisory  Panel  14302 
Neural  Mechanisms  of  Bdiavior  Advisory 

Panel  13960 
Ocean  Sciences  Advisory  Committee.  19263 
Ocean  Sciences  Research  Advisory  Panel 

13961 
Physics  Advisory  Committee.  15039 
Physiological  Processes  Advisory  Panel 

10469 
Polar  Programs  Advisory  Committee,  6975 
PoUtical  Science  Advisory  Panel  13961 
Population  Biology  and  Physiological 

Ecology  Advisory  Panel  11091 
Science  and  Engineering  Education 

Advisory  Committee,  6975 
Sensory  Systems  Advisory  Panel  13128 
Social  Psychology  Advisory  Panel.  13128 
Sociology  Advisory  Panel  13129 
Systematic  Anthropological  Collectioas 

Advisory  Panel.  13961 
Systematic  Biology  Advisory  Panel  13961 
U.S.  Arctic  Research  Plan;  first  biennial 

revision,  6344 
Women,  Minorities,  and  Handicapped  in 

Science  and  Technology  Task  Force, 

6975,  22385 
Meetings;  Sunshine  Act,  4939,  912a  18628. 

24464 
Organization,  functions,  and  authority 

delegations,  20657 
Senior  Executive  Service; 

Performance  Review  Bda^d;  membership. 

7307  ^ 

National  Technical  Infomatioa 
Seirice 

NOTICES 

Inventions,  Government-owned;  availability  for 
licensing.  173,  5258,  8584,  15963,  21091, 
23244,  24729 
Japanese  scientific  and  technical  resources 

directory  (1989),  6564 
Joint  ventures  program;  establishment.  25149 
Patent  licenses,  exclusive: 

Absorbent  Industries,  Inc.,  10574 

Academic  Catalyst  Corp.,  5998.  6315.  19934 

AgriSense,  7579,  15791 

Akzo,  6160 

Akzo  Chemicals  Inc.,  8231 

Austin  Powder  Co.,  25600 

Becton  Dickinson  &  Co.,  6446 

Bio-Brite.  Inc..  12943 

Bordo  Qtrus  Producu  Cooperative,  5259 

Bristol-Myers  Co.,  26071 

Catalyst  Corp.,  7579,  8793 

Codon,  1979 

Consep  Membranes,  Inc..  12260 

Embrex,  Inc..  8373 

Frandon  Enterprises.  Inc..  1 1993 

GUead  Sciences.  27419 
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HELIX  IntemiUioMi  Corp.,  7S79 
Johns  Hopkins  University,  7972 
Medtech  Laboratories  Inc.,  S239 
Moeterey  Mushrooots,  inc.,  8231 
NeutraThenn  Corp..  13S48 
New  England  Bio  Labs.  13731 
Nuclear  Associates,  10374 
ORFA  Corp.  of  America.  5259 
Pan-Dau  Systems,  Inc.,  J  74 
Perkin-Elmer  Corp.,  10694 
Pharmatec,  Inc.,  13731 
POLYSCIENCES,  Inc.,  1406 
Sabbury  Laboratories,  Inc..  1979,  5998 
Southern  Research  Institute,  5259 
Uni-Star  Industries,  Ltd.,  10032 
Upjohn  Co..  6315 

Natkwal  Tdeconunimicatioiis  and 
Information  Administration 

NOTICES  ' 

Committees;  establishment,  reaewal, 
termination,  etc.: 
Frequency  Management  Advisory  Council, 
19427 
Grants  and  cooperative  agreements; 
availabiUty.  etc.: 
Public  telecommunications  facilities  program, 
13140 
Meetings: 
Advanced  Teieviaoa  Advisory  Committee, 

18004 
Frequency  Management  Advisory  Council, 
8231 
Minority  members  and  women;  administration 
recruitment  and  hiring  goals,  14276,  16438- 
T 
U.S.  telecommunications  industry 

competitiveness;  effects  of  foreign 
lelecommunicatioas  policies  and  practices, 
5239 

National  Transportation  Safety  Board 

RULES 

Air  safety  proceedings;  practice  rules.  12203 
Employee  responsibilities  and  conduct: 

Definitions,  10331 
Equal  Access  to  Justice  Act;  implementation, 

10332 
Organization,  functions,  and  authority 
delegations: 
Accident  Investigation  Bureau,  Directors,  et 
al..  10331 

NOTICES 

Aircraft  accidents;  hearings,  etc.: 
Hawaii;  accident  involving  lost  of  cargo 
door.  14177 
Marine  accidents;  hearings,  etc.: 

Prince  William  Sound.  AK;  grounding  of 
tankship.  17846 
Meetings;  Sunshine  Act.  1049,  3723.  6231. 
7129.  7918.  8622.  9964.  12309.  13806, 
15873.  18977.  21524.  23562.  25396.  27270 
Pipeline  accidents;  hearings,  etc.: 
Kansas  and  Missouri;  KPL  pipeline 
accidents,  17846 
Railroad  accidents;  hearings,  etc.: 
Akron,  OH;  derailment  of  CSX  train  D812- 
26  and  fire,  23305 

Nary  Department 

RULES 

Navigation,  COLREGS  compliance 
exemptions: 
USS  Albany,  7189 


USS  ChancdlorsvUle,  18651 

USS  Ingraham.  1167 

USS  Normandy.  18652 

USS  Pennsylvania,  13681 

USS  Scranton.  12443 

USS  West  Virginia.  13681 
Personnel: 

Release  of  official  information  for  litigation, 
26189 
Privacy  Act;  impietnentabon,  8322 

NOTICES 

Environmental  statements;  availability,  etc.: 
Electromagnetic  pulse  radiation  environment 

simulator  for  ships  (EMPRESS  II). 

26235 
Naval  Air  Sution  Whidbey  Island.  WA. 

5999 
Naval  complex,  Charleston.  SC;  submarine 

facilities,  8232 
Southeast  Alaska  Acoustic  Measurement 

FaciUty.  Behm  Canal,  Ketchikan,  AK, 

17807 
Staten  Island,  NY;  family  housing 

construction,  20179 
Inventions,  Oovemment-owned;  availability  for 

licensing,  11030,  25152,  25752 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel 

Advisory  Committee,  1204,  6000.  7085. 

7086,  9248,  11032,  12262,  12473,  14276, 

18369,  18691,  20415,  21649 
Naval  Academy,  Board  of  Visitors,  12473 
N«val  Postgraduate  School.  Board  of 

Advisors  to  Superintendent,  16156 
Naval  Research  Advisory  Committee.  1204. 

511^.  8585.  8586,  9878,  11032,  13220, 

14277,  16156,  17811.  20415,  21649, 

24380,  26073,  26236 
Navy  Resale  Advisory  Committee,  13220 
Patent  licenses,  exclusive: 
Curtis  M.  Brubaker  Corp.,  23248 
Megabyte,  Inc.,  23248 
QE  Technology.  Inc..  20416 
Privacy  Act: 
Systems  of  records,  14377,  14378 

Neighborhood  Reinvestment 
Corporation 

RULES 

Organization  and  channeling  of  functions, 
13061 

NOTICES 

Meetings;  Sunshine  Act,  1287,  6986,  25656 

Noclear  Regulatory  Commission 

RULES 

Advisory  committees;  establishment,  utilization, 
and  termination;  policies  and  procedures, 
26947 
Fee  schedules  revision;  correction,  3558 
Financial  protection  requirements  and 
indemnity  agreements: 
Price-Anderson  Act;  implementation,  etc., 
24157 
Fitness-for-Duty  programs: 

Nuclear  power  plant  persoiwel.  24468 
Organization,  functions,  and  authority 
delegations: 
Administration  and  Resources  Management 

OfRce;  correction,  1288 
Operations  Office,  Executive  Director; 
appeal  authority  for  Deputy  Executive 
Director,  10138 


Plants  and  materials;  physical  protection: 
Nuclear  power  plants — 
Safegtitrds  information  acoen,  17703 
Practice  rules: 
Domestic  licensing  proceedings — 
Geologic  repository  for  disposal  of  high- 
level  radioactive  waste.  Ii<-^nsing; 
records  submission  and  management, 
14925 
Geological  repository  for  disposal  of  high- 
level  radioactive  waste,  licensing; 
records  submission  and  management, 
23740 
Initial  adjudicatory  tribunal;  service  of 

pleadings.  26730 
Materials  licensing  adjudications;  informal 
hearing  procedures,  8269 
Initial  adjudicatory  decision;  issuance  of 
reactor  license,  permit,  or  amendment, 
7756 
Production  and  utilization  facilities;  domestic 
licensing: 
Boiling  water  reactors;  standby  liquid 

control  system  flow  control  conditions, 
13361 
Commercial  nuclear  power  plants  and  other 
nuclear  production  or  utilization 
facilities;  cooperation  with  States;  policy 
statement,  7530 
Fuel  cycle  and  other  radioactive  material 

licenses,  14051 
Leak-beforc-break  technology,  18649 
Licensed  nuclear  power  plants;  property 

insurance  requirements,  11161 
National  security  emergency;  licensee  action, 

7178 
Nuclear  power  plants — 
Conduct  of  operations;  policy  statement, 
3424 
Nuclear  power  reactors;  standard  design 
certifications;  and  eoBibined  licenses; 
early  site  permits,  15372 
Correction,  19632,  25658 
Radioactive  waste,  land  disposal;  licensing 
requirements: 
"Greater-than-Class-C"  low-level  radioactive 

wastes,  22578 
Low-level  waste  disposal  facility  quality 
assurance;  applicant  guidance 
availability.  3588 
Radioactive  waste,  low-level: 
Emergency  access  to  non-Federal  and 
regional  disposal  facilities;  criteria  and 
procedures,  5409 
Special  nuclear  material;  domestic  licensing: 
Material  control  and  accounting  licensing 
centralization  and  inspection  activities 
for  non-reactor  facilities,  6876 
Special  nuclear  material;  material  contro|  and 
accounting: 
Material  control  and  accounting  licensing 
centralization  and  inspection  activities 
for  non-reactor  faciUties,  6876 

PROPOSED  RULES 

Byproduct  material;  medical  use: 

Palladium- 103;  interstitial  treatment  for 

cancer.  13892 
Radioactive  therapy;  basic  quality  assurance; 
workshop,  1725 
Financial  protection  requirements  and 
indemnity  agreements: 
Licensees  that  manufacture,  produce, 

possess,  or  use  radiopharmaceuticals  or 
radioisotopes  for  medical  purposes, 
22444 


M 
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Noodiacrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
Correction,  11224 
Operator  licenses: 
Nuclear  power  plants — 
Senior  reactor  operators  and  supervisors; 
education  and  experience 
requirements,  8201 
Plants  and  materials;  physical  protection: 
Nuclear  power  plants — 
Access  authorization  program,  industry 
guidelines;  policy  statement;  meeting, 
19388 
Practice  rules: 

Domestic  licensing  proceedings — 
Nuclear  reactor  operator  licensing 
adjudications;  informal  hearing ' 
procedures,  17961 
Production  and  utilization  facilities;  domestic 
licensing: 
Nuclear  power  plant  structures,  systems,  and 
components;  purchased  products 
acceptance.  9229 
Nuclear  power  plants — 
Access  authorization  program,  industry 
guidelines;  policy  statement;  meeting. 
19388 
Maintenance.  6935 

Senior  reactor  operators  and  supervisors; 
education  and  experience 
requirements,  8201 
Spent  nuclear  fuel  storage  in  NRC- 
approved  storage  casks,  19379 
Radiation  protection  standards: 

Internal  dose  control  requirements;  meeting, 
6296 
Radioactive  material;  packaging  and 
transportation: 
International  Atomic  Energy  Agency 
compatibility,  13528 
Regulatory  agenda,  17596 
Quarterly  report,  21223 
Rulemaking  petitions: 
Amersham  Corp.,  19378 
GE  Stockbrokers  Alliance,  5089 
GENE-TRAK  Systems,  10550 
University  of  Missouri.  17962 
Witnesses  interviewed  under  subpoena 
sequestration.  427 

NOTICES 

Abnormal  occurrence  reports: 
Periodic  reports  to  Congress,  3545.  9111, 

20458 
Quarterly  reports  to  Congress,  6183,  18054 
Agency  information  collection  activities  under 
OMB  review.  5705,  5706,  6630.  9111.  9266, 
10469.  11091.  11092.  12030,  12031,  19617, 
19990,24278,  25511,  27080 
Committees;  establishment,  renewal, 
termination,  etc.: 
Medical  Uses  of  Isotopes  Advisory 

Committee,  8248,  14303 
Special  Committee  to  Review  Severe 
Accident  Risks  Report.  26124 
Environmental  statements;  availability,  etc.: 
Alabama  Power  Co.,  21686 
All  Chemical  Isotope  Enrichment,  Inc., 

21141 
Arkansas  Power  &  Light  Co.,  23530 
Baltimore  Gas  &  Electric  Co.,  4351,  4352, 

10757 
Carolina  Power  &  Light  Co.,  4924,  10060, 

27439 
Cleveland  Electric  Illuminating  Co.  et  al., 
11830 


Cleveland  Electric  Illumination  Co.  et  aL, 

22386 
Combustion  Engineering,  22510 
Commonwealth  Edison  Co.,  10758,  13445 
Connecticut  Yankee  Atomic  Power  Co.. 

18174,  27440 
Consumers  Power  Co.,  6787 
Dairy  land  Power  Cooperative,  16437 
Deuoit  Edison  Co.,  18175 
Dow  Chemical  Co.,  18614 
Duke  Power  Co.,  8850,  24055 
Duquesne  Light  Co.  et  al.,  1804,  13258 
Ellingwood,  Rodger  W.,  17847 
Exxon  Coal  &  N.inerals  Co.,  10469 
Florida  Power  Corp.,  24057 
Georgia  Power  Co,  24279 
Georgia  Power  Co.  el  al.,  5562,  1 1093 
Gulf  Sutes  Utilities  Co..  874.  6628 
Houston  Lighting  &  Power  Co..  10198 
Houston  Lighting  &  Power  Co.  et  al.,  19618 
Illinois  Power  Co.  et  al..  4925,  12511 
Indiana  Michigan  Power  Co.,  6976,  24774 
Iowa  Electric  Light  &  Power  Co.  et  al., 

17848 
IRT  Corp..  8610 

Kerr-McGee  Chemical  Corp..  18054 
Long  Island  Lighting  Co..  15277 
Maine  Yankee  Atomic  Power  Co.,  26281 
Malapai  Resources  Co.,  26455 
Niagara  Mohawk  Power  Corp.,  26279 
Northeast  Nuclear  Energy  Co.,  25511,  27082 
Northern  Sutes  Power  Co.,  5706,  13445, 

23551,  27441 
Pacific  Gas  &  Electric  Co.,  876,  12032, 

19263,  19264 
Philadelphia  Electric  Co.,  15851,  17848, 

24607 
Portland  General  Electric  Co.,  24432 
Portland  General  Electric  Co.  et  al.,  22386 
Power  Authority  of  State  of  New  York, 

19265 
Public  Service  Co.  of  Colorado.  719 
Public  Service  Electric  &  Gas  Co.,  13967, 

24610 
Rochester  Gas  &  Electric  Corp.,  12695, 

22041 
Sacramento  Municipal  Utility  District, 

12696,  24280,  26863 
Southern  California  Edison  Co.,  6344 
Southern  California  Edison  Co.  et  al.,  1258. 

3698.  3699.  14303.  14893.  20459,  27253 
System  Energy  Resources,  Inc.,  et  al.,  6629, 

9580,  11092 
Tennessee  Valley  Authority,  3700,  21687 
Texas  Utilities  Electric  Co.  et  al.,  27253 
Toledo  Edison  Co.  et  al..  14894.  16176 
Union  Electric  Co..  11463.  14713.  27084 
University  of  Oklahoma,  23722 
University  of  Texas,  7897 
US  Ecology,  Inc.,  720 
Vermont  Yankee  Nuclear  Power  Corp., 

22988 
Virginia  Electric  &  Power  Co.,  25761 
Washington  Public  Power  Supply  System, 

23552 
Wisconsin  Electric  Power  Co.,  7308,  12696 
Wisconsin  Public  Service  Corp.,  21510 
Wisconsin  Public  Service  Corp.  et  al..  17849 
Export  and  import  license  applications  for 
nuclear  facilities  or  materials,  5291,  20439, 
22989 
Generic  letters;  purchase  through  Government 

Printing  Office.  15039,  18198 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Nuclear  power  production  safety;  research 

support  at  educational  institutions  and 

information  exchange.  27778 


Low-level  radioactive  waste  policy 

amendments;  1990  milestone  guidance  on 
governors'  certifications.  7616 
Meetings: 
Generic  letter  (GL)  89-04;  guidance  on 
developing  acceptable  inservice  testing. 
23305 
Individual  plant  examination,  submittal 
guidance  and  staff  review  requirements 
(NUREG-1335);  workshop,  6184 
Nuclear  fuel  cycle  licensee  workshop,  10061 
Nuclear  Safety  Research  Review  Committee, 

19619 
Nuclear  Waste  Advisory  Committee,  2008, 
6345,  10062,  11094,  13968.  15039.  18175, 
22641,  25181 
Proposed  schedule,  3875,  7618.  11588. 
16027,  21295.  25919 
Radiopharmacy  workshop.  719 
Reactor  Safeguards  Advisory  Committee. 
503.  1805.  1806,  2008,  3875,  5159,  5291J 
7115,  7309,  7491,  7620.  8416.  8851,  9581, 
9582,  10758,  11832,  12033,  12034,  12697. 
12698,  13129,  13446,  15039.  15040, 
15277,  16029,  17846,  18055,  20216, 
20217,  22511,  22641,  24608.  24973. 
24974.  25647.  27255.  27441 
Proposed  schedule.  3875.  7618, 
11588,16027.21295.25919 
Regional  Suite  Liaison  Officers.  10598 
Regulatory  information  conference.  7898 
Special  Committee  to  Review  Severe 

Accident  Risks  Report,  26455 
Three  Mile  Island  Unit  2  Decontaminatioa 

Advisory  Panel,  5292,  13592 
Valve  tests  review,  3166 
Meetings;  Director's  decisions: 
General  Electric  Co.,  11590 
Meetings;  Sunshine  Act,  86,  887,  2037.  3556. 
4108.  4939.  6058.  6802,  7665.  8432,  8879, 
9588,  10614.  11605.  12738,  13604.  14412, 
15589,  17847,  18711.  20003.  21162.  22395, 
23341,  24286.  25203.  25933.  27096 
Nuclear  power  plants;  program  for  resolution 
of  generic  issues;  pobcy  statement 
withdrawn.  24432 
Nuclear  Waste  Policy  Act: 
Site  characterization  plans — 
Yucca  Mountain.  NV.  4353 
Nuclear  waste  transportation: 
Notification  to  Governor's  designees;  list, 

25181 
Notification  to  Governor's  designees;  list; 
revision,  27780 
Operating  licenses,  amendments;  no  significant 
hazards  considerations;  biweekly  notices, 
1018,  3166,  5159.  6185.  7622,  9912,  .  11094. 
11309.  11832,  13756,  15820,  17856,  18943, 
21142.  21297,  23306,  25367,  27221 
Organization,  functions,  and  authority 
delegations: 
Local  public  document  room  relocation  and 
establishment — 
High-Level  Waste  Geologic  Repository 
Site,  Yucca  Mountain.  NV.  14713. 
17856 
Northeast  Nuclear  Energy  Co.,  Millstone 
Nuclear  Power  Station.  CT.  26863 
Petitions;  Director's  decisions: 
Applied  Radiant  Energy  Corp..  23553 
Boston  Edison  Co.,  504 
Boston  Edison  Co.  et  al.,  20218 
Chemetron  Corp.,  12698 
Florida  Power  &  Light  Co..  5708 
Wolf  Creek  Nuclear  Operating  Corp.  13130 
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Privacy  Act: 

SystesH  of  records,  14401 
Regulatory  guides;  issuance,  availability,  and 
withdrawal.  2009.  3167,  5183.  5708.  7899. 
9S82,  12699,  16029,  16030,  21687.  21688, 
25393 
Reports;  availability,  etc.: 
High-level  radioactive  waste  repocitoriet; 
models  in  performance 
nt;  draA  technicaJ  position, 

25762 
Intematioaal  Nuclear  Power  Plant  Aging 

Symposium;  proceedings,  19478 
Management  controls/quality  assurance, 

operation  requirements,  chemical  safety, 

and  fire  protection  for  fuel  cycle 

facilities;  branch  technical  positioot, 

11590 
Nuclear  power  plants;  standard  review  plan 

for  review  of  safety  analysis  reports, 

505,  3701 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 

27782 
Three  Mile  Island  related  litigation;  power 
reactor  operating  license  proceedings; 
policy  sutement,  7897 
Apptkatioiu.  hearings,  deiermimitiotu,  etc: 
Acosta.  Maunce  P.  Jr.,  11598.  16030 
Advanced  Medical  Systems,  Inc.,  14717, 
j  24433 

Air  Force  Department,  25648 

Alabwna  Power  Co.,  13962,  26124,  26864, 

27442 
All  Chemical  Isotope  Enrichment,  Inc., 

6345.  8415.  8416 
American  Testing  A.  Inspection,  Inc.,  10062 
Arizona  Public  Service  Co.  et  al.,  75 
Arkansas  Power  ft  Ught  Co.,  13755,  18365, 

19619 
Baltimore  Gas  ft  Electric  Co.,  4354,  6047, 

7309.  11829.  12699,  14714,  15569.  18615, 

24608 
Bill  Miller.  Inc..  1032 
Boston  Edison  Co..  336,  22041 
Carolina  Power  ft  Light  Co.,  2246,  8029, 

12701.  12976,  14895,  18971,  21688. 

23722,  25762,  27255 
Carolina  Power  ft  Light  Co.  et  al.,  240S6 
Cleveland  Electric  Illuminating  Co.  et  al., 

2246,  11463,  11598.  14178,  23306 
Commonwealth  Edison  Co.,  5563,  6787, 

10759.  10761.  10762.  10764.  12302. 

13446,  13447.  13965,  15040,  16177, 

18367,  20217.  20460,  20464,  22987. 

26280.  27081 
Connecticut  Yankee  Atomic  Power  Co., 

7311,20467.  20659 
Consolidated  Edison  Co.  of  New  York,  Inc., 

16178 
Consumers  Power  Co.,  6219,  7620,  12703, 

12976.  12977,  14414,  20661,  22042, 

22043,  22642,  24280,  25920 
Detroit  Edison  Co.,  876 
Detroit  Edison  Co.  et  al.,  15278,  18372. 

18979 
Dimun,  Michael  F.,  M.D.,  12704 
Dow  Chemical  Co.,  20939 
Duke  Power  Co.,  9583.  10064.  16030,  19266, 

19268,  19478,  20468,  23723,  25183 
Duquesne  Light  Co.  et  al..  6221.  10064, 

11094,  14402 
Florida  Power  ft  Light  Co.,  2247,  8029, 

11464,20661 
Florida  Power  Corp.,  18176 
Florida  Power  Corp  et  al..  20939.  24775 


General  Electric  Co.,  14178 
Oeorgu  Power  Co.  et  al.,  5714,  6976,  8852, 
10199.  11831,  12312.  13129,  13447, 

14178,  22512.  23183 
GPU  Nuclear  Corp..  27085 

GPU  Nuclear  Corp.  et  al.,  6630,  9945,  25393 

Gulf  Sutes  Utilities,  5292 

Gulf  Sutes  Utilities  Co.,  4927,  7115,  9943, 

10766 
Houston  Lighting  ft  Power  Co.,  5292,  6789, 

13965.  22987,  25184,  25512 

Houston  Lighting  ft  Power  Co.  et  al.,  13392, 

21295 
'  Illinois  Power  Co.  et  al.,  6345.  13448 
Indiana  Michigan  Power  Co.,  7900,  15851, 

18369,  24776,  25394 
Indiana  Michigan  Power  Co.  et  al.,  1806 
Iowa  Electric  Light  ft  Power  Co.  et  al., 

13966.  22988 

Iowa  Electric  Power  Co.  et  al.,  12034 
James  River  Corp.,  25513 
Long  Island  Lighting  Co..  213.  18371 
Louisiana  Power  ft  Light  Co..  1034,  23723 
Maine  Yankee  Atomic  Power  Co..  3167, 

20218 
Michigan  State  University,  8853 
Miiiiaaippi  Power  ft  Light  Co.  et  al.,  1808 
Nebraska  Public  Power  District,  8249 
Niagara  Mohawk  Power  Corp..  8030 
Northeast  Nuclear  Energy  Co.,  3545,  6977, 

12705.  13259.  16031,  22043.  22387 
Northeast  Nuclear  Energy  Co.  et  al.,  1259 
Northern  Sutes  Power  Co.,  6979,  7621, 

9584,  23553,  24609,  27083,  27084 
Pacific  Gas  ft  Electric  Co.,  3168,  13261, 

13755 
Peimsylvania  Power  ft  Light  Co.,  26456 
Philadelphia  Electric  Co.,  12978,  18176, 

21510,  21690,  27442 
Philadelphia  Electric  Co.  et  al.,  7313,  11599, 

18179,  24610 
PftL  Trucks,  21689 

Portland  General  Electric  Co.,  9111,  19270 
Portland  General  Electric  Co.  et  al.,  13593 
Power  Authority  of  Sute  of  New  York, 

13593,  14895,  15570,  18180,  18182 
Public  Service  Co.  of  Colorado,  5294 
Public  Service  Co.  of  New  Hampshire,  6346, 

23723 
Public  Service  Co.  of  New  Hampshire  et  al., 

505,  2009,  6463,  8611,  12312,  13399. 

14717,  25515 
Public  Service  Electric  ft  Gas  Co.,  1038, 

7115,  16031,  18617.  19620 
Public  Service  Electric  ft  Gas  Co.  et  al., 

18183 
Rochester  Gas  ft  Electric  Corp.,  5365, 

14179,  24435 

Sacramento  Municipal  Utility  District, 

13595.  16438.  23724 
Safety  Lig^t  Corp.  et  al..  12035.  25313 
Saturn  Services.  Inc.,  7492 
South  Carolina  Electric  ft  Gas  Co.,  1 1465, 

15851 
South  Carolina  Electric  ft  Gas  Co.  et  al.. 

18055,  19620 
Southern  California  Edison  Co.  et  al.,  1260, 

1808,  1809.  3169.  4930.  5184.  5566,  5709, 

6791,  7493,  8032-8039,  8249,  8250,  8834. 

13396,  15041,  15570,  16438-B— 16438-D, 

18369,  19270-19272,  21142,  21511,  22044 
St.  Agnes  Medical  Center.  15570 
Systems  Energy  Resources.  Inc..  et  al..  6048. 

26124 
Tennessee  Valley  Authority,  213,  72a  3293, 

6222,  13041,  15572 


Texas  Utilities  Electric  Co.  et  al..  26865 
Toledo  Edison  Co.  et  al..  214.  15042.  16032. 

18617 
Union  Electric  Co.,  6222,  13448,  16438-E 
University  of  Arizona,  2010 
University  of  Oklahoma.  24777 
University  of  Texas.  8855 
US  Ecology.  Inc..  722 
Vermont  Yankee  Nuclear  Power  Corp., 

1039.  6346,  7900.  15573,  18618 
Virginia  Electric  ft  Power  Co.,  4355.  14179, 

14303.24611 
Washington  Public  Power  Supply  System, 

8041,  135%,  19990,  24036,  23515 
Wisconsin  Electric  Power  Co.,  5707,  7900, 

11095.  13261,  15042,  21143 
Wisconsin  Public  Service  Corp.  et  al.,  19479 
Wolf  Creek  Nuclear  Operating  Corp.,  14306 
Wolverine  Power  Supply  Cooperative,  Inc., 

26866 
Wrangler  Laboratories  et  al..  6980.  18618 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Meetings,  13258,  18856,  19479,  246II 

Occupational  Safety  and  Healtb 
Administration 

RULES 

Agriculture  safety  and  health  standards: 

Hazard  communication,  6886 
Construction  safety  and  health  standards: 

Crane  or  derrick  suspended  persoiuiel 
platforms,  15405 

Hazard  communication,  6886 

Underground  construction,  23824 
Longshoring  safety  and  health  standards: 

Hazard  communication,  6886 
Marine  terminals: 

Hazard  communication.  6886 
Safety  and  health  standards: 

Air  contaminants.  2332,  12792 
Correction.  14909 

Hazard  communication.  6886 

Hazardous  waste  operations  and  emergency 
response,  9294 
Safety  and  health  standards,  etc.: 

Reporting  and  recordkeeping  requirements, 
24333 
Shipyard  employment  safety  and  health 
standards: 

Hazard  commimication.  6886     - 
Sute  plans;  development,  enforcement,  etc.: 

Alaska.  115 

Wyoming.  9044 

PROPOSED  RULES 

Construction  safety  and  health  standards: 

Concrete  and  masonry  construction;  lift-slab 
operations,  16131 

4.4'  Methylenedianiline  (MDA);  occupational 
exposure,  20672,  25731 
Safety  and  health  standards: 

Air  contaminants;  engineering  controls  and 
respirators;  compliance  methods,  23991 

Bloodbome  pathogens;  occupational 
exposure;  human  immunodeficiency 
virus  (HIV),  hepatitis  B  virus  (HBV), 
etc.,  23042  ' 

Confined  spaces;  permit  required,  24080 
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Electrical  power  generation,  traniminion, 
and  distribution;  electrical  protective 
equipment,  4974,  18546 
Logging  operations,  18798 
4,4'  Methylenedianiline  (MDA);  occupatioaal 
expowire,  20672.  25731 
Shipyard  employment  safety  and  health 
standards: 
Scaffolds;  correction,  352 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  18342 
Grants  and  cooperative  agreements; 
availability,  etc.: 

Employee  assistance  program,  18612 
Meetings: 

Construction  Safety  and  Health  Advisory 
Committee.  7895.  23550 

Shipyard  Employment  Standards  Advisory 
Committee,  7615.  18173 
Nationally  recognized  testing  laboratories,  etc.: 

Dash,  Straus  ft  Goodhue,  inc.,  25643 

ETL  Testing  Laboratories,  Inc.,  841 1 

MET  Electrical  Testing  Co.,  Inc.,  21 136 
Safety  and  health  standards: 

Workplace  safety  and  health  program 

management;  volimtary  guidelines.  3904 
State  plans;  standards  approval,  etc.: 

Alaska.  1456.  4923.  9109,  9110,  16435 

Connecticut.  1457 

Maryland.  6461,  15367,  21684 

Nevada.  1458,  15568,  23646 

New  Mexico,  1458 

Oregon,  1459,  1460,  7303,  7613.  13568 

Washington.  7304 

Wyoming.  26433 
Variance  applications,  etc.: 

Browl,  Vogt  ft  Conant.  Inc..  12691 

Hoechst  Celanese  Corp.,  12692 

Occupational  Safety  and  Health 
Review  Commission 

RULES 

Procedure  rules: 
Interlocutory  and  discretionary  review  by 
Administrative  Law  Jiidges;  petitions, 
18490 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade 
Representative 

See  Trade  Representative,  OfRce  of  United 
Sutes 


Overaeas  Private  Investment 
Corporation 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  22037 
Meetings;  Sunshine  Act,  18977 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife 
program,  3170,  7116,  11601,  12313, 
12514,  16438-F,  22989 


Northwest  conservation  and  electric  power 
plan.  4100.  12313.  18037.  18058.  19273. 
22989.  23534 

Packers  and  Stockyards 
AdministratiOB 

RULES 

Packen  and  Stockyards  Act: 

Reporting  and  recordkeeping  reqiurements, 
26349 
Poultry.  1333 

Correction.  18713 
Scale  accuracy  and  accurate  weights.  3(X73 

PROPOSED  RULES   \ 

Antibiotic  and  sulfa  residues  in  slaughter 
animals;  economic  responsibiUty  for 
violative  residues  from  packer  to 
producer,  withdrawn,  1(X)18 

NOTICES 

Central  filing  system;  State  certificatioas: 
Idaho,  21266 
Louisiana,  10031 
Mississippi.  23488 
West  Virginia,  27044 

Panama  Canal  Commission 

PROPOSED  RULES 

Regulatory  agenda,  17422 
Shipping  and  navigation: 
Arriving  and  departing  vessels — 
DocuinenUtion;  dangerous  cargoes; 

inspection  and  registration  of  vessels; 
radio  communication.  27030 
Toll  rates  increase  and  vessel  measurement 
revisions,  23493 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  ai>d  releasing,  etc.: 
Disciplinary  hearing  officers.  13172 
Freedom  of  Information  Act; 

implemenUtion;  disclosure  exemptions, 
27838 
Home  detention;  authorization  as  alternative 

to  iix:arceratioii,  11686 
Mandatory  revocation  for  possession  of 

controlled  substance,  11687 
Parole  policy  guidelines — 
Credit  cards;  manufacture,  sale,  and 

fraudulent  use,  27838 
Parole  violator  warrant  issued  as  a 

detainer,  11687 
Prisoners  serving  aggregated  U.S.  and 

D.C.  Code  sentences,  27841 
Property  destruction  by  arson  or 

explosives,  11686 
Special  parole  term  violators,  1 1689 
Prisoners  transferred  to  U.S.  pursuant  to 
treaty;  special  transferee  hearing 
procedures,  11689,  27839 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Drug  testing,  27844 
Parole  policy  guidelines — 
Credit  cards;  manufacture,  sale,  and 
fraudulent  use,  15226 
Youth  Corrections  Act  prisoners;  interim 
hearings,  27844 

NOTICES 

Meetings;  Sunshine  Act.  2037,  4108,  5196. 
6639.21162.22649,24285 


Patent  and  TradeoMrk  Offic« 

RULES 

Employee  testimony,  production  of  documents 
in  l^al  proceedings,  and  service  of 
process,  3976 
Patent  cases: 

Disciplinary  proceedings,  26025 
Fees;  revision,  6893 

Correction.  8053,  9431 
Government  employees;  rules  governing 

ariminifm;  correction.  6520 
Reconsideration  requests.  6659 
Trademark  cases: 
Fees;  revision.  6893 
Correction.  8053 

PROPOSED  RULES 

Patent  cases: 
Animal  drug  products  term  extension,  9307 
Automated  search  system  fees.  18907 

Correction.  20670 
DiKloaure  doty  and  practitioner  misconduct, 

11334 
Fees;  revision,  6936 
Judicial  review  of  Patent  Appeals  Board  and 

Interferences  and  Trademark  Trial  and 

Appeal  Board  decisions,  1 1009 
Nucleotide  sequence  and/or  amino  acid 

sequeitce  disclosures;  application 

requirements,  18671 
Trademark  Law  Revision  Act; 

implementation.  19286 
Trademark  cases: 

Autbmated  search  system  fees.  18907  ' 

Correction,  20670 
Inter  partes  proceedings,  9514 

Correction,  13605 
Judicial  review  of  Patent  Appeals  Board  and 

Interferences  and  Trademark  Trial  and 

Appeal  Board  decisions,  11009 
Trademark  Law  Revision  Act; 

implementation,  19286 

NOTICES 

Commitlees;  establishment,  rercwal, 
termination,  etc.: 
Automated  Patent  System  Industry  Review 

Advisory  Committee.  7245 
Biotechnology  Institute.  7580 
Electronic  daU  dissemination  policies  and 

guidelines,  1892a  20476 
Mask  works;  interim  protection  for  nationals, 
domiciliaries,  and  sovereign  authoritieK 
Austria,  13549.  22351 

Extension  of  existing  interim  orders,  13931 
Meetings: 
Biotechnology  Institute  Board,  23245 
Trademark  Affairs  Public  Advisory 
Committee,  18565 
Memorandums  of  understanding: 
Animal  and  Plant  Health  Inspection  Service, 
26399  ^ 

Peace  Corps 

RULES 

Debarment  and  suspension  (nonprocurement), 

4722 
Drug-free  work|dace  requiiemenU;  grants, 

4947 
Correction,  6363  * 

PROPOSED  RULES 

Regulatory  agenda,  17426 
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PMce  f 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  77.  2S6SI 

PouMylTaoia  Aveniie  DeTelopmcnt 
CorporatioB 

RULES 

Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 

PROPOSED  RULES 

Regulatory  agenda.  17428 
NOnCES 

Meetings.  88S6.  2S764 

Pension  and  Welfare  Benefits 
Administration 

RULES 

Employee  Retirement  Income  Security  Act: 
Administrative  hearings  procedures,  26893 
Civil  penalty  assessment  procedures,  26890 
Reporting  and  disclosure  requiretnents,  8624 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council,  2 1508 
Employee  benefit  plans;  prohibited  transaction 
exemptions: 
ALTA  Health  Strategies,  Inc.,  et  al.,  26266 
Anesthesiologisu  Associated  of  Rome,  P.A., 

et  »1.,  4342 
Carpenters  Pension  Trust  for  Southern 

California  et  al..  2239 
Coldwell  Banker  Commercial  Group,  Inc.,  et 

al..  702.  10747 
Edmonds  Family  Medicine  Clinic  et  al.,  8017 
Equity  Real  Estate  Account  of  John 

Hancock  Mutual  Life  Insurance  Co.  et 

al.,  16014 
General  American  Life  Insurance  Co.  et  al., 

25355 
International  Chemical  Workers  Union 

Employees  Retirement  Plan  et  al.,  22300 
Isler  Homes,  Inc..  et  al..  8020 
John  Hancock  Mutual  Life  Insurance  Co.  et 

al..  6779 
Kim.  Mark  K.,  PA.,  et  al..  2241 
Local  705  International  Brotherhood  of 

Teamsters  et  al.,  25365 
Local  705  International  Brotherhood  of 

Teamsters  Pension  Fund  et  al..  16016 
New  England  Mutual  Life  Insurance  Co.  et 

al..  18044 
Northwest  Ironworkers-Employees  Vacation 

Trust  Fund  et  al.,  26275 
Pan  American  World  Airways,  Inc.,  11307 
Plastic  A  Reconstructive  Institute  of  Seattle, 

Inc.  et  al.,  24604 
Profit  Sharing  Plan  k.  Trust  of 

Anesthesiologists  Associated  of  Rome, 

PA.,  et  al.,  13578 
South  Shore  Renal  Physicians.  PC.  ResUted 

Employees  Pension  Plan,  et  al.,  13581 
Truman  Arnold  Co..  4348 
Union  Bank  et  al..  10751.  22503 
Welb  Fargo  Bank.  N.A..  18051 
Employee  Retirement  Income  Security  Act: 
Annual  information  return/reports;  employee 

benefit  plans  filing,  8631 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council,  21509 
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Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
Late  premium  payments  and  employer 
liability  underpayments  and 
overpayments;  interest  rates,  13520 
Premium  payments,  20837.  25447 
Valuation  of  plan  benefits  and  plan  assets 
following  mass  withdrawal — 
Interest  rates,  20839,  2S448 
Premiiwi  payments,  14955 

Interest  rates.  1358,  6888.  10660 
Valuation  of  plan  benefits  and  plan  assets 
following  mass  withdrawal — 
Interest  rates,  1359,  6889,  10662,  14956 
Withdrawal  liability;  notice  and  collection; 
interest  rates,  13169 
Single-employer  plans: 
Late  premium  payments  and  employer 
liability  underpayments  and 
overpayments;  interest  rates,  13520 
Premium  payments,  14955,  20837,  25447 
Valuation  of  plan  benefits — 
Interest  rates  and  factors,  10661,  20838 

PROPOSED  RULES 

Regulatory  agenda,  17430 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  25764.  27443 
Employee  Retirement  Income  Security  Act: 
Annual  information  return/reports;  employee 
benefit  plans  filing.  8631 

Personnel  Management  Office 

RULES 

Absence  and  leave: 
Voluntary  leave  bank  program.  18267 
Volimtary  leave  transfer  program,  4749 
Conflict  of  interests,  25563 
Employment: 
Candidates  for  appointment  in  excepted 
service;  election  procedures,  19869 
Private  sector  temporaries;  govenmient  user 
3762 
Excepted  service: 
Agreement  with  agencies  employing 

mentally  retarded  persons;  requirement 
eliminated.  2985 
Professional  and  administrative  career 
positions;  Schedule  B  appointment 
authority,  15369 
Federal  Employees  Group  Life  Insurance: 
Additional  optional  life  insurance  and  family 
optional  life  insurance  under  FEGLI, 
13665 
Freedom  of  Information  Act;  implementation; 
Uniform  fee  schedule  and  administrative 
guidelines,  25093 
Health  benefits.  Federal  employees: 
Coverage  for  certain  temporary  employees, 

7755 
Medicare  eligible  individuals.  22575 
Medical  qualification  determinations,  9761 
Pay  administration: 
Hazard/physical  hardship;  25  percent  pay 

differential,  8267,  25223 
Senior  Executive  Service  pay  and 
performance,  2985 
Reduction  in  grade  and  removal  baaed  on 
unacceptable  performance,  26172 


Retirement: 
Federal  Employees  Retirement  System- 
Basic  annuity;  alternative  forms  of  annuity, 
10135 
Senior  Executive  Service: 
Appointment,  reassignment,  transfer,  and 

reinstatement.  9755 
Removals.  18873 
Training  information  reporting  and  source 
determinations,  23631 

PROPOSED  RULES 

Allowances  and  differentials: 
Cost-of-living  allowances  and  post 

differentials  (nonforeign  areas),  23664 
Excepted  service: 
Professional  and  administrative  career 
positions;  Schedule  B  appointment 
authority,  3457 
Freedom  of  Information  Act;  implementation: 
Confidential  commercial  information; 
disclosure  procedures,  25120 
Health  benefits.  Federal  employees: 

Carriers  and  plan  approval;  withdrawn,  7039 
Pay  administration: 
Overtime  pay  computation,  5494 
Severance  pay,  23215 
Pay  under  General  Schedule: 
Maximum  payable  special  rate;  employee 
reassigiunent  to  non-special  rate 
position,  13196 
Correction,  18198,  23018 
Prevailing  rate  systems: 
Federal  Wage  System  schedules; 

establishment  in  areas  having  dominant 
Federal  specialized  industry,  27650 
Regulatory  agenda,  17402 
Training;  information  reporting  and  source 
determinations,  822 
Correction,  2258 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  10199.  11854,  14896,  21144, 

25651 
Defense  Logistics,  a  public  sector  skill-based 

compensation  program  in  a  participatory 

work  environment;  demonstration  project 

proposal,  13777 
Drug-Free  Federal  workplace  establishment; 

Federal  Personnel  Manual  Letter  792-19, 

14024 
Excepted  service: 
Schedules  A,  B.  and  C;  positions  placed  or 
revoked — 

Update,  3701,  8855.  12512,  17850,  22387 
Federal  Aviation  Administration;  alternative 

personnel  employment  system; 

demonstration  project.  10199 
Meetings: 
Federal  Prevailing  Rate  Advisory 

Committee,  723.  8417.  19272.  25764 
National  Institute  of  Standards  and 

Technology;  alternative  personnel 

management  system;  demonstration 

project,  21331 
Senior  Executive  Service: 
Career  reserved  positions;  list,  11124 

Physician  Payment  Review 
Commission 

NOTICES 

Meetings,  1828,  5567,  9115,  13449,  22827 
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RULES 

Poatil  aervice-rate*  and  chaise*.  Appendix  A 
to  Subpart  C;  CFR  correction,  1 1324 

Practice  and  procedure  rules: 
Domestic  Mail  Classification  Schedule — 
Rate  and  fee  changes,  7191 

PROPOSED  RULES 

Practice  and  procedure  rules: 
Express  mail  rates,  25132 
ExpfCM  mail  rates;  rulemaking  petition. 

11394 
Statistical  and  volume  evidence 

documenution,  9848,  13703,  22317 
Correction.  23343 
Third-class  bulk  mail;  cost  evidence 
production,  19924 

NOTICES 

Complaints  filed: 

Third  Class  Mail  Association.  20220 
Meetings;  Sunshine  Act.  8259,  10068,  14733, 

15589,  18978,  21 163,  23362,  236S6 
Post  office  closings;  petitions  for  appeal: 

Crawford,  WV.  9945 

Elsmere,  NE,  27443 

Hoyt  CO,  13279 

Lafootaine,  KS,  27444 

McClelland,  lA,  339 

New  Site.  MS,  15279 

Postal  Serrice 

RULES 

Domestic  Mail  Manual: 
Amendment  procedures;  description; 

correction,  1030 
Business  reply  mail;  paper  stock 

requirements,  691 1 
COD  indemnity  claims  sampling  process, 

15406 
Miscellaneous  amendments,  9210 
Second-class  publications;  reentry 
requirements,  12191 
Freedom  of  Information  Act;  implementation: 

Computer  record  retrieval;  fees,  7417 
International  Mail  Manual: 
Amendment  procedures;  description; 
correction,  1050 
Organization  and  administration: 

Postal  property,  inspection  of  items  entering 
or  leaving;  controlled  substances, 
unauthorized  possession;  and 
nondiscrimination  on  basis  of  age, 
reprisal,  or  handicap,  20526 
Release  of  information;  disclosure  of  names 
and  addresses  of  customers;  correction, 
3558 
Practice  and  procedure  rules: 
Administrative  offsets  initiated  by  Postal 
Inspection  Service;  rules  of  practice  in 
proceedings.  15754 
Procurement  Manual;  property  and  services 

procurement.  15931 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  10666 

PROPOSED  RULES 

Domestic  Mail  Manual: 

Euologic  agents;  nonmailability,  11970 
Locksmithing  devices;  nonmailability,  5641 
Mailpieces  bearing  incorrect  date  in  meter  or 
mailer's  precancel  postmark;  acceptance. 
10363.  13936 


Freedom  of  Infomatioa  Act;  implementation: 
Confidential  business  information; 

predisclosnre  notificatioa  procedures. 
21233 
Mailpieces  bearing  incorrect  date  in  meter  or 
mailer's  precancel  postmark;  acceptance, 
23476 
Practice  Aid  procedure  rules: 
Mail  handling  irregularities  on  air  routes 
beyond  U.S.;  civil  fines  increase,  18123 

NOTICES 

International  postal  rates  and  fees: 
On-Demand  Express  Mail;  revised  rates, 
17831 
Meetings;  Sunshine  Act,  4108,  6803,  7919. 

8622,  12049,  16192.  22649,  27460 
Privacy  Act: 
Computer  matching  programs,  24778 
Systems  of  records,  10470 

President's  Coonriasion  on  Federal 
Ethics  Law  Reform 

NOTICES 

Meetings,  4933,  3367,  7116,  8251 

President's  Commission  on  White 
House  Fellowships 

NOTICES 

Meetings,  22389 

Presidential  Documents 

PROCLAMATIONS 

Generalized  System  of  Preferences: 
Amendments  (Proc.  3935),  15357 
Imports  and  exports: 
Florence  Agreement;  implementation  (Proc. 

5978),  21187 
United  States  Ship  Iowa;  death  of  American 
servicemen  on  board  (Proc.  5960),  17699 
U.S.  territorial  sea;  extension  (Proc.  5928),  777 
Special  observances: 
Actors'  Fund  of  America  Appreciation 

Month  (Proc.  5946),  12869 
Agriculture  Day,  National  (Proc.  5943), 

11485 
America  Loves  Its  Kids  Month  (Proc.  S933X 

I9I3 
American  Heart  Month  (Proc.  3937),  7751 
American  Red  Cross  Month  (Proc.  3938). 

8723 
Arbor  Day,  National  (Proc.  5961X  18839 
Armed  Forces  Day  (Proc.  5983),  21593 
'  Asian  Pacific  American  Heritage  Week 

(Proc.  5972),  20113 
Baltic  Freedom  Day  (Proc.  5990),  25701 
Bicentennial  Celebration  of  Inaugtiration 

(Proc.  5%3),  18863,  22054 
Cancer  ConUol  Month  (Proc.  5949),  14329 
Challenger  Center  Day.  National  (Proc. 

5932),  1913 
Child  Care  Awareiiess  Week,  National 

(Proc.  5948),  13663 
Consumers  Week.  National  (Proc.  3930X 

14331 
Correctional  Officers  Week.  National  (Proc. 

5976),  21045 
Crime  Victims  Week  (Proc.  5953).  15157 
Day  of  Excellence.  National  (Proc.  5935). 

3401 
Day  of  Prayer  and  Thanksgiving,  National 

(Proc.  5936),  3575 
Day  of  Prayer,  National  (Proc.  5942),  1 1483 
Day  of  Remembrance  for  Victims  of  USS 

IOWA,  National  (Proc.  5986).  22737 


Defense  Transportation  Day  and 

Transportation  Week,  NatMnal  (Proc. 
5980),  21587 
Digestive  Disease  Awareness  Month, 

National  (Proc.  5984),  22405 
Drinking  Water  Week  (Proc.  5964),  18865 
Earthquake  Awareness  Week,  National 

(Proc.  5947),  13043 
Education  Day,  U.S.A.,  1989  and  1990 

(Proc.  ;'?56X  15737 
Farm  Safety  Week,  National  (Proc.  3977), 

21181 
Father's  Day  (Proc.  3989),  23435 
Federal  Employees  Recognition  Week 

(Proc.  5941),  10261 
Fire  Prevention  Week  (Proc.  5968),  19345 
Flag  Day  and  Flag  Week.  Natiooal  (Proc. 

5988),  24885 
Former  Prisonen  of  War  Recognition  Day. 

National  (Proc.  5951),  14617 
Grassluids  Week.  National  (Proc.  3991), 

23837 
Greek  Independence  Day:  A  National  Day 

of  Celebration  of  Greek  and  American 

Democracy  (Proc.  5944X  12165 
High  School  Reserve  Officer  Training  Corps 

Recognition  Day  (Proc.  5982),  21591 
Jewish  Heritage  Week  (Proc   5966),  19133 
Law  Day,  U.S.A.  (Proc.  5959),  17697 
Lighthouse  Day,  National  (Proc.  5993), 

26183 
Loyalty  Day  (Proc.  5962),  18861 
Maritime  Day,  National  (Proc.  5967),  19343 
Mother's  Day  (Proc.  5974),  20781 
National  Society  of  Sons  of  American 

Revolution  Centennial  Day  (Proc. 

5965).  18867 
CMder  Americans  Month  (Proc.  5970),  19339 
Organ  and  Tissue  Donor  Awareness  Week, 

National  (Proc.  5958X  17695 
Osteoporosis  Prevention  Week,  National 

(Proc.  5981),  21589 
Pan  American  Day  and  Pan  American  Week 

(Proc.  5954),  15163  ^ 

Poison  Prevention  Week,  National  (Proc. 

5940),  9195 
Prayer  for  Peace,  Memorial  Day  (Proc 

5985),  22407 
Recycling  Month,  National  (Proc.  3957), 

17687 
Safe  Boating  Week.  National  (Proc.  3987), 

22873 
Sanctity  of  Human  Life  Day,  National 

(Proc.  5931).  1143 
Save  Your  Vision  Week  (Proc.  5939),  9193 
Scleroderma  Awareness  Week,  National 

(Proc.  5992),  26015 
Skiing  Day.  National  (Proc.  5929).  787 
SmaU  Business  Week  (Proc.  5973).  20113 
Smith-Lever  Act  75th  Anniversity  (Proc 

5969),  19537 
Stroke  Awareness  Month.  Nationl  (Proc. 

5975),  21043 
Tourism  Week.  National  (Proc.  5930).  789 
Trauma  Awareness  Month  (Proc.  5979), 

21193 
United  Suies  Coast  Guard  Auxiliary  Day 

(Proc.  5994),  26941 
Visiting  Nurse  Associations  Week,  National 

(Proc.  5934),  1917 
Volunteer  Week,  National  (Proc.  5952), 

14619 
Women's  History  Month,  1989  and  1990 

(Proc.  5945),  12573 
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World  Trade  Week  (Proc.  S971).  I9S67 

EXECUTIVE  ORDERS 

Committees;  esuMahment,  renewal, 
termination,  etc.: 
Catattrofiiiic  N«clear  Accidents,  President't 

rnmmJwion  (EO  12665),  1919 
Federal  Ethics  Law  Reform.  President's 

Commissioa  (EO  12668).  3979 
Historically  Black  Colleges  and  Universities, 
President's  Board  of  Advisors  (EO 
12677).  1M69 
Interagency  Committee  on  Handicapped 

Employees  (EO  12672),  12167 
National  SpMX  CouncU  (EO  1267SX  17691 
Railroad  labor  dispute;  emergency  board 

(EO  12664),  959 
Superconductivity,  National  Commission 
(EO  12661).  779 
Customs  Service,  Enforcement  Office; 

eicliHion  from  Federal  labor-management 
rdatioas  program  (EO  12671).  11157 
Disaster  Relief;  authority  delegation  (EO 

12673X  12571 
EURATOM.  VS.  cooperation  (EO  12670), 

10267 
Executive  Schedule;  amendment  to  level  IV 

(EO  12679),  27149 
Federal  Labor-Management  Relations 

Program;  exclusions  (EO  12666),  1921 
Government  employees: 
Ethical  principles  (EO.  12674).  15159 
Executive  Schedule;  amendment  of  Level  IV 

(EO  12678X  18872 
Pay  and  allowances;  rates  (EO  12663).  791 
ImDorts  and  exports: 
Wine,  steel,  ind  telecommuncations  (EO 
12661),  779 
Nicaraguan  resistance;  authority  delegations 

(EO  12676),  18639 
Omnibus  Trade  and  Competiveness  Adt  of 
1988;  impiemenution  (EO  126M).  779 
Presidential  records;  Executive  privilege 

procedures  (EO  12667),  3403 
Public  international  organizations;  designation: 
Organization  of  Eastern  Caribbean  States 
(EO  12699).  7753 
Sanctions;  Toshiba  and  Kongsberg  (EO  12661), 

779 
United  States-Canada  Free-Trade  Agreement; 
impiemenution  (EO  12662).  785 

ADMINISTRATIVE  ORDERS 

Afghan  and  African  refugees;  contributions 

from  U.S.  Emergency  Refugee  and 

Migration  Assistance  Fund  (Presidential 

Determmation  No.  89-12  of  March  15. 

19*).  15355 
Anti-Dq|g  Abuse  Act;  certifications 

(Presidential  Determination  No.  89-11  of 

February  28.  1989).  9413 
Bolivian  coca  cultivation;  authority  delegation 

(Memorandum  of  December  22.  1988), 

6237 
Defense  Department  drug-interdiction  reports; 

authonty  delegation  (Memorandum  of 

February  14,  1989),  9733 
Fiji;  U.S.  economic  assistance  (Presidential 

Determination  No.  89-9  of  December  22. 

1988),  2081 
Generalized  System  of  Preferences: 
Thailand;  competitive  need  waivers 
(Memorandum  of  January  19.  1989). 
3573 
Worker  rights  (Memorandum  of  April  13. 
1989).  15361 
Hungary  and  China;  trade  waiver  authority 

continuation  (Presidential  Determination 

No.  89-14  of  May  31,  1989).  26943 
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Imports  and  exports: 
United  States-Canada  free-trade  agreement; 
Alaska  crude  oil  and  naval  petroleum 
reserves  petroleum  (Findings  of 
December  31.  1988).  271 

Nicaraguan  emergency;  continuation  (Notice  of 
April  21,  1989),  17701 

Panama  emergency;  continuation  (Notice  of 
April  6.  1989X  14197 

Saudi  Arabia;  defense  articles  purchase 

certification  (Presidential  Determination 
No.  89-13  of  April  12.  1989).  17689 

Uniformed  services  compensation  system 
review,  authority  delegation 
(Memorandum  of  June  9.  1989).  2SS61 

United  Nations;  decisionmaking  procedures 
and  reforms  (Presidential  Determination 
No.  89-8  of  December  21,  1988),  3769 

United  Nations  peacekeeping  forces  in  Namibia 
and  Angola;  assistance  (Presidential 
Determination  No.  89-10  of  January  18, 
1989),  5071 

Prisooi  Biireui 

RULES 

Inmate  control,  custody,  care,  etc.: 
Inmate  discipline  and  special  housing  units — 
HIV  positive  inmates  who  pose  danger  to 
others;  procedures  for  handling, 
11322,  18198 
Inmate  restraints  application  and  use  of 

force.  21392 
Metal  detectors  and  searching/detaining  of 
non-inmates;  camera  and  recording 
equipment  use  ban,  11322 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Adult  basic  education  (ABE)  programs. 

11331 
Inmate  financial  responsibiUty  program, 

11332 
Records  access  and  information  release, 

11326 

NOTICES 

Environmental  statements;  availability,  etc.: 
Allegany  County.  MD.  1455 
Hampton  County,  SC,  12292 

Prospective  Payment  Assessment 
Commission  ^ 

NOTICES 

Meetings,  3170.  14180.  23554 

PobUc  Health  Serrice 

See  also  Agency  for  Toxic  Substances  and 
Disease  Registry;  Alcohol,  Drug  Abuse. 
and  Mental  Health  Administration; 
Centers  for  [disease  Control;  Food  and 
Drug  Administration;  Health  Resources 
and  Services  Administration;  Indian 
Health  Service;  National  Institutes  of 
Health 

RULES 

Fellowships,  internships,  training: 

National  Health  Service  Corps  scholarship 
and  loan  repayment  programs,  13458 
Grants:  % 

Geriatrics;  health  professions  projects,  5615 
Health  manpower  shortage  areas;  desigiution 
criteria,  8735 


PROPOSED  RULES 

Fellowships,  internships,  and  training: 
National  Institute  of  Environmental  Health 
Sciences  hazardous  waste  worker 
training  grants.  25479 
Grantt: 
Nursing  pokt-baccalaureate  faculty 
fellowships.  24002 
National  vaccine  program: 
Information  and  education;  vaccine 
information  materials,  9180,  11547, 
14976.  24005 
Correction,  13606 

NOTICES 

Advisory  committees;  aimual  reports; 

availabiUty.  6338 
Agency  information  collection  activities  uitder 
OMB  review.  4084.  5551,  7282.  9089, 
10190,  11294,  12286,  14167.  16165,  18336, 
19464,  21673.  22814,  23704.  25631 
Childbood  vaccines;  adverse  event  reporting. 

SSSI 
Committees;  establishment,  renewal, 
termination,  etc.: 
National  Vaccine  Advisory  Committee.  2000 
Grant  and  cooperative  agreement  awards: 
Association  of  Schools  of  Public  Health, 
27065 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Adolescent  family  life  demonstration 

program.  6830 
Comprehensive  primary  health  care  services; 
development  and  coordination  by 
statewide  organizations,  25498 
General  family  planning  training  projects, 

15264 
Miiwrity  community  health  coalition 

deinonstration  projects,  10592 
Minority  HIV  educatioq/prevention 

demonstration  projects,  15908 
National  healt>'  promotion  and  disease 
prevention  initiatives  support,  6090 
Health  education  assistance  loan  (HEAL) 
program: 
Defaulted  loan  sales,  7476 
Medical  technology  scientific  evaluations: 
Automatic  defibrillators  implantation;  patient 

selection  criteria.  20209 
Carotid  endarterectomy  for  treatment  of 

carotid  occlusive  disease,  5682 
Salivation  electro-stimulator  use;  patient 
criteria,  8829 
Meetings: 
Health  Promotion  and  Disease  Prevention 

Council.  7476.  26844 
National  Commission  on  Orphan  Diseases. 

3538 
National  Toxicology  Program;  Scientific 
Counselors  Board.  6032.  7887.  8880. 
24955 
National  Vaccine  Advisory  Committee, 
7110,  17829 
Meetings;  advisory  committees: 
February,  855,  4085 
May.  14293.  17828 
June.  17828 
National  toxicology  program: 
Carcinogens  sixth  annual  report.  8399.  1 5266 
1988  annual  plan;  availabiUty.  ,  3539.  8400 
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Toxicology  and  carcinogenesis  studies — 
Crocidolite  asbestos,  15559 
Erythromycin  stearate,  15559 
Formamide.  etc..  5279 
Malonaldehyde,  sodium  salt,  25499 
PenicUlin  VK.  5280 
National  Vaccine  Injury  Compensation 

Program;  list  of  petitions  received.  1 1080. 
15811 
Organization,  functions,  and  authority 
delegations: 
Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration,  5153 
Assistant  Secretary  for  Health.  1796,  4913, 
7476,  7477,  10595.  13953,  13954,  27213 
Centers  for  Disease  Control.  15263,  25907 
Food  and  Drug  Administration,  6338,  9252, 

15812.21129 
Health  Resources  and  Services 
Administration,  19238 
Administrator.  4085.  6968.  9253,  12486. 

15264.  20443.  26420 
Bureau  Directors,  4339,  24268 
Health  Care  Delivery  Assistance  Bureau, 

Director,  16409,  20209 
Health  Professions  Bureau,  Director,  5552, 

6609,  11571.24268 
Health  Professions  Bureau,  Director,  et  al., 

20208 
Maternal  and  Child  Health  and  Resources 
Development  Bureau.  Director,  4339. 
7282.20209 
Quahty  Assurance  and  Liability 
Management  Division,  24427 
Indian  Health  Service,  4085 
Minority  Health  Office,  Director,  14293 
National  Institutes  of  Health,  5682.  1 1080, 
24427  I 

Privacy  Act:  I 

Systems  of  records.  9253,  23705 

Railroad  Retirement  Board 

RULES 

Employee,  spouse,  divorced  spouse,  and 
survivor  aimuities  computation;  primary 
insurance  amount  determinations,  12901 
Correction.  21202 
Federal  claims  collection;  tax  refund  offset,  397 
Railroad  Retirement  Act: 
Annuity  or  lump  sum  applications.  13362 
Employment  relation,  5223 
Social  security  benefit  payment.  5225 
Railroad  Unemployment  Insurance  Act: 
Public  commuter  railroads;  contributions 

under  special  transition  rule.  25846 
Reduction  in  unemployment  and  sickness 
benefits,  and  rate  of  railroad 
unemployment;  CFR  Parts  removed, 
5226 
Unemployment  benefits  claims  processing, 
24551 

PROPOSED  RULES 

Railroad  Retirement  Act: 

Claimant  evidence  required  for  payment, 
7045 

Employees  under  the  Act,  318 

Family  relationships,  24196 

General  administration,  24193 
Railroad  Unemployment  Insurance  Act: 

Benefits  overpayment  recoveries;  waiver 
exemption,  etc..  25877 

General  administration.  24193 

Sickness  benefits.  24357 
Regulatory  agenda,  17438 


NOTICES 

Agency  information  collection  activities  under 
OMB  review,  10208,  11096,  13265,  13969. 
15062,  19274,  20662,  21144,  21691,  22044, 
22643,  23725,  27256.  27444.  27445 

Meetings;  Sunshine  Act,  6986,  18195 

Privacy  Act: 
Computer  matching  programs.  26281 

Railroad  Unemployment  Insurance  Act; 
determination,  1261 

Supplemental  annuity  program;  determination 
of  quarterly  rate  of  excise  tax.  1 1096. 
25516 

Railroad  Retirement  Reform 
Commission 

See  Commission  on  Railroad  Retirement 
Reform 

Reclamation  Bureau 

RULES 

Disaster  Assistance  Act;  emergency  drought 
act  poUcies,  procedures,  and 
authorizations,  14228 
NOTICES 
Agency  information  collection  activities  under 

OMB  review,  6176 
Contract  negotiations: 
Quarterly  status  tabulation  of  water  service 
and  repayment,  7287,  18702 
Environmental  statements;  availability,  etc.: 
AB  Lateral  Hydropower  Facility, 

Uncompahgre  Valley  Hydropower 
Project.  CO.  17831.  18602 
American  River  service  area  water 

contracting  program,  CA,  195,  6180, 

8405.  14871,21132 

Central  Valley  Project  water  conveyance 

improvements.  CA.  16170 
Delta  export  service  area  water  contracting 

program,  CA.  196,  6180,  8405,  14872. 

21132 
Diamond  Fork  System.  Bonneville  Unit, 

Central  Utah  Project.  UT.  21485 
Diamond  Fork  System,  Central  Utah 

Project,  UT,  18602 
Dolores  Project,  CO,  12958 
Milltown  Hill  Dam  and  Reservoir,  Umpqua 

River  Project,  OR,  5285 
Sacramento  River  service  area  water 

contracting  program,  CA,  197,  6180, 

8406,  14872,  21132 

Westlands  Water  District  water  supply 
replacement  project,  CA,  27763 

Willard  Reservoir,  Weber  Basin  Project,  UT. 
1450 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  2235.  19614.  24960 

Refugee  Resettlement  Office 

RULES 

Refiigee  resettlement  program: 
Cash  and  medical  assistance,  and  support 
services,  etc.,  5463 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Social  services  for  refugees  and  Cuban/ 
Haitian  entrants;  State  allocations,  1995, 
3687,  19954 

Regulatory  Information  Serrice  Center 

PROPOSED  RULES 

Unified  agenda  of  Federal  regttlations.  16440 


Research  and  Special  Prognuw 
Administration 

RULES 

Aviation  proceedings: 

See  entries  under  Transportation, 

Department.  I 

Hazardous  materials: 
Cargo  tank  trucks;  rear  bumpers,  18820 
Cargo  tanks;  manufacture,  operation,,  etc; 

requirements,  24982 
Emergency  response  communication 

standards,  27138  j 

Hazardous  materiak  transportation — 
Incident  reports,  25808 
Internationa]  Civil  Aviation  Organization's 
technical  instructions  implemeniatiaii, 
954 
Radioactive  materials  transportation— 

Specified  quantities,  exceptions,  14813 
Shipments  and  parkagings  requirements; 
limited  quantities  of  flammable  liquids; 
CFR  correction,  10010 
Shippers;  tank  car  tanks  with  localized 

reductions  in  shell  thickness,  8336,  20856 
Transportation  of  hazardous  materials — 
Civil  penalty  and  compliance  order  cases; 
settlements  and  compromiies,  22898 
Pipeline  safety: 
Iron  and  copper  pipe,  etc.;  referenced 

standards  deletion,  5625 
Nattual  gas  transportation,  etc. — 
Drug  testing;  gas  and  hazardous  liquid 
pipelines  and  liquefied  natural  gas 
facilities;  unsafe  conditions  reporting. 
14922 
Maximum  allowable  operating  pressure; 
alternative  method;  confirmation  or 
revision,  24173,  25716 
Non-welded  tie-in  joints;  pressure  testing 
exception,  5484 

PROPOSED  RULES 

Pipeline  safety: 
Natural  gas  transportation,  etc. — 
Gas  pipelines  corrosion  determinatioa. 

27041 
Hydrogen  sulfide.  24361 

NOTICES 

Federal  Radionavigation  Plan;  availability. 

20941 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc., 
1265.  1266.  1269,  7123,  7124,  10776. 
10778.  15585.  15586.  18713,  19481. 
20942.  20943.  21709.  22838.  23343. 
25541.  25542 
Inconsistency  rulings,  etc. — 
Associated  Universities.  Inc..  NY.  et  aL, 

26698 
CaUfomia  Department  of  Motor  Vehicles, 

16314.21526 
Colorado  PubUc  Utilities  Commission, 

16326.  20001 
Maryland  Heights.  MO,  16308.  20235 
Montevallo.  AL;  Chemical  Waste 
Transportation  Council.  3177 
New  York  City.  NY.  12732.  13606,  26710. 

27124 
Oakland.  CA.  27104 
Meetings: 
Compliance  with  Federal  requirements  for 
reporting  releases  and  transporting 
hazardous  materials;  joint  workshop 
with  EPA,  14906 
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EmugtMcy  responie  guidebook  revisioa, 

473* 
lateniatioaal  standards  on  transport  of 
daacerous  goods,  727,  791 1,  22832 
Pipeline  safety: 
Row  restrictjng  devices,  20943 
lostnunented  internal  inspectioa  devices, 
2094« 
Pipeiiae  safety  waiver  petitioos: 

Tennessee  Gas  Pipeline  Co..  20001 
Radioactive  materials,  safe  transport:  ^ 

International  Atomic  Energy  Agency 
revisioas;  availability,  13288 

Rural  Electrificatioa  Administratioa 

RULES 

Credit  account  computations  and  procedures 
cushion.  13668 
Correctioo.  17703,  178S6 
Electric  borrowers;  criteria  for  REA  approvals 
letfiiied  under  mortgage;  financial  and 
nM—grnw  iit  matters,  27322 
Electric  contracts;  standard  forms,  3923 
Procedures: 
Rural  economic  development  loan  and  grant 
program,  6867 
Rural  development: 
Rural  economic  development  loan  and  grant 
program.  6867 
Telephone  loan  program;  loan  funds  advanced 

and  disbursement,  12184 
Tdephonr  program: 

Acquisitions,  mergers,  and  consolidations, 

14622 
AFchitectural  and  engineering  services,  398 1 
Equipment  and  construction — 

Loans  and  pre-loan  procedures  and 
requirements,  etc.,  13343,  16194 
Telephone  standards  and  specifications: 

Direct  buried  plant  construction,  conduit  and 

manhole  construction,  etc.,  20316 
Voice  frequency  loading  coils,  4734 

PROPOSED  RULES 

Federal  Financing  Bank  loans,  REA 
guaranteed;  prepayment.  22290 

NOTICES 

Electric  loan  policies  and  application 

procedures,  1 1426 
Environmental  sutements;  availabiUty.  etc.: 
Grand  Electric  Cooperative.  Inc.,  13786 

Rnral  Telephone  Bank 

RULES 

Loan  policies: 
Technical  amendments,  21047 

Saint  Lawrence  Seaway  Dereiopnient 
Corporation 

PROPOSED  RULES 

Seaway  regulations  and  rules;  miscellaneous 
amendments,  9304 

NOTICES 

Meetings: 
Advisory  Board,  3299,  23360,  24461 

Science  and  Technology  Policy  Office 

NOTICES 

Human  subjects,  protection;  Federal  policy, 

4099 
Meetings: 
Semiconductors  National  Advisory 
Committee,  8042,  18972,  26867 


Secret  Service 

NOTICES 

Privacy  Act: 
Systems  of  records,  6471  r 

Securities  and  Fxchange  Comndasion 

RULES 

Accounting  bulletins,  staff: 
Appropriateness  of  gain  recognition  on  sale 
of  a  business  or  operating  assets  to  a 
highly  leveraged  entity,  14073 
Investment  companies: 
Fmanrial  condition  and  operations; 

management  discussion  and  analysis, 
22427 
Fiscal  year  changes,  issuer  reporting  and 
filing  requirements,  etc.,  10306 
Organization,  functions,  and  authority 
delegations: 
Opinions  and  Review  Office,  Director,  et  al., 
18099 
Privacy  Act;  implementation,  24329 
Reporting  and  recordkeeping  requirements, 

13037 
Securities: 
Disclosure  requirements;  Regulation  S-K  and 
Form  8-K;  changes  m  accountants  and 
resignations  of  directors,  filing 
provisions,  9770 
Financial  condition  and  operations; 

management  discussion  and  analysis, 
22427 
Fiscal  year  changes,  issuer  reporting  and 

filing  requirements,  etc.,  10306 
Publicly  offered  commodity  pools; 

information  disclosure  by  issuers  of 
interests,  3600,  17947 
Registration  requirements  exemptions; 
/   Regulation  D — 

Accredited  investor  definition;  "restricted" 
nature  of  securities;  Form  D  filing 
requirement  eliminated,  etc.,  11369 
Standardized  options;  multiple  trading,  23963 
Transaction  fees  exemptions,  20324 
Variable  annuity  separate  account  expenses; 
consolidated  d^losure,  4772 

PROPOSED  RULES 

Investment  companies: 
Financial  reporting  policies  codification; 

rules,  forms,  etc..  8202 
Registered  management  investment 
companies;  independent  public 
accountant,  selection  time  period,  9843 
Organization,  fiinctions,  and  authority 
delegations: 
Chief  Administrative  Law  Judge,  1 1%1 
Equal  Access  to  Justice  Act;  attorney  fee 
awards,  11961 
Practice  rules: 
Chief  Administrative  Law  Judge,  11961 
Equal  Access  to  Justice  Act;  attorney  fee 
awards,  11961 
Public  utility  holduig  companies: 

Financial  reporting  policies  codification; 

rules,  forms,  etc.,  8202 
Non-utility  diversification  by  intrastate 
companies,  6701,  13934 
Regulatory  agenda,  17624 
Securities: 
Bankers  and  dealers;  net  capital 

requirements,  313 
Beneficial  ownership  in  publicly-held 

comi>anies;  reporting,  10352 
Customer  protection;  reserves  and  custody 
of  securities,  10680 


Employee  benefit  plans;  registratioa  aad 

reporting  requirements,  23936 
Equity  participants  in  control  transactions; 

disclosure.  10360 
Financial  reporting  policies  codificatioa; 

rules,  forms,  etc.,  8202 
Iticreasing  level  of  involvement  of 

independent  accountant  with  interim 

financial  information,  27023 
Net  capital  requirements  for  brokers  and 

dealers,  9842 
Proprietary  trading  systems,  13429,  26033 
Public-utility  subsidiary  companies;  issue  and 

sale  of  registered  public-utility  holding 

companies'  securities,  and  securities 

acquisitions  by  registered  holding 

companies,  22314 
Registration  requirements  exemptions; 

Regulation  D  revisions — 
Accredited  investor;  definition,  308 
"Restricted"  nature  of  securities;  Form  D 
filing  requirement  eliminated,  etc.,  309 
Short  and  hedge  tendering,  10673 
Suitability  requirements;  transactions  in 

certain  securities,  6693,  13226 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  339,  340,  3368,  6631.  6792, 
7634,  10064,  10529,  10773,  14717,  13066, 
15573,  20468,  24613,  25957 
Consolidated  quotation  plan  and  consolidated 

transaction  plan;  amendments,  6049,  14306 
Meetings;  Sunshine  Act,  887.  1842,  3182,  3723, 
4940,  5301,  6231,  6474,  7129,  8260.  8433,    ^ 
9964,  10614.  11606,  12049,  12739,  13293, 
13976.  14412,  14908,  13873,  18072,  18193, 
18711,  18978,  20960,  21163,  21323,  23341, 
23738,  24286,  24787.  23636,  26139,  26464 
Options  price  reporting  plan;  amendments, 

1828 
Privacy  Act: 

Systems  of  records,  24434 
Securities: 
Options  multiple  trading;  market  structure 

etihancements,  24058 
Securities  laws,  uniformity;  conference,  9948, 
13969 
Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
Delta  Government  Options  Corp.,  2010 
International  Securities  Clearing  Corp., 

14180.  21691 
Participanu  Trust  Co.,  2251,  13266 
Index  participations  disclosure  document — 
Options  Clearing  Corp.,  18186 
Self-regulatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange,  Inc.,  77,  1261, 
1829.  2248,  3878,  5568,  6463,  7655.  8856, 
10399,  11465,  11467,  12302,  12705, 
15063,  16032,  18033,  19991,  22643, 
22990,  26282,  26456.  26867,  26869 
American  Stock  Exchange,  Inc.,  et  al.,  723, 

20226,  26283,  27256 
Boston  Stock  Exchange,  Inc.,  9952,  14897, 

16438-1,  19992,  20231 
Chicago  Board  Options  Exchange,  Inc., 
6050.  6464.  8857,  9113,  10600.  18374, 
24442.  26123,  26284,  26285 
Chicago  Board  Options  Exchange,  Inc.,  et 

al.,  14403 
Cincinnati  Stock  Exchange,  Inc.,  1462,  1830, 

7657,  23003 
Depository  Trust  Co.,  78,  5184,  6223,  6346, 
6980,  7316.  9934,  11468,  12303,  12709, 
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13373,  16438-F;^38-H,  18619,  20221. 
23004.  25554,  »613,  24778,  25185 
Government  Securities  Clearing  Corp..  1831, 

2249,  8417,  8860,  12304,  15574,  19993, 
21332,  21701-21705 

MBS  Clearing  Corp.,  340,  1039,  2249,  3703. 

3880,  9955,  12039,  16438-G 
Midwest  Clearing  Corp.,  340,  6031,  18039, 

20469.  22389,  23555,  23536,  23926 
Midwest  Securities  Trust  Co.,  1040,  14307, 

18060,  25187 
Midwest  Stock  Exchange,  Inc.,  1462,  7658. 

13281,  22827,  24779,  26126  - 
Municipal  Securities  Rulemaking  Voard, 

3705,  6792,  13064,  19479,  22044,  26288, 

27238 
National  Association  of  Securities  Dealers, 

Inc..  342,  1262,  1463,  3170,  3348,  3709, 

3881,  4337,  4934.  5569.  7318.  7901,  8611, 
9946,  9955,  10601,  12513,  12316,  14404, 
14718,  15860,  16033,  18061,  18185, 
19620,  19622.  19993.  21334,  22046, 
22047.  22312.  23316.  23652.  23924.  26289 

National  Securities  Clearing  Corp.,  78,  341, 

2250,  6053,  7658,  9958,  12984,  18062, 

18063,  20221,  25187,  25921 

New  York  Stock  Exchange,  Inc.,  343.  1041, 

1263,  1264,  3711.  3712,  3883,  4358,  4359, 

5185,  6224,  6631,  10471,  10602,  10605. 

10766,  10767,  11470,  11607,  13801. 

20227.  25516.  25922.  26127.  26292,  27239 
New  York  Stock  Exchange,  Inc.,  et  al., 

10769,21144 
Options  Clearing  Corp..  79,  1832,  6347, 

10608,  11855,  13373,  23004,  26870 
Options  Clearing  Corp.,  Inc.,  26293 
Options  Price  Reporting  Authority,  24614, 

24615 
Pacific  Stock  Exchange,  Inc.,  1264,  2023, 

4360,  6793,  8418,  10611,  10770,  11856, 

18064,  20224,  21333,  24449,  24450, 
24616,  25521,  25522.  26872.  26874,  27445 

Philadelphia  Depository  Trust  Co..  1833, 

7318,  24451 

Philadelphia  Stock  Exchange,  Iik.,  3713, 
4362.  5186.  6465,  6793,  7117,  8614, 
12712,  13282,  13797,  13798,  13800, 
ISS81.  15861,  15862,  16178,  16438-H, 
20223,  22313,  22645,  22828,  23006, 
23007,  23725,  24453,  25525,  25526, 
23923,  26129,  26876 

Philadelphia  Stock  Exchange,  Inc..  et  al., 
13280 

PTC  Clearing  Corp.,  21513 

Stock  Clearing  Corp.  of  Philadelphia,  1834, 

7319,  13282,  27260 

Stock  Clearing  Corp.  of  Philadelphia  et  al., 

8251 
Self-regulatory  organizations;  unlisted  trading 
privileges: 
Boston  Stock  Exchange,  Inc.,  9934,  13399, 

22048 
Cincinnati  Stock  Exchange,  Inc.,  1043, 

13599,  14308,  22829 
Midwest  Stock  Exchange,  Inc.,  1046,  3881, 

4357,  6980,  8043.  9955,  12305,  14306, 

14717,  18186,  19623.  20469,  22049. 

22829,  24974,  26127 

Pacific  Stock  Exchange,  Inc.,  12985,  21155, 

22830,  24974 

Philadelphia  Stock  Exchange,  Inc.,  1046, 
3886,  4101,  6981,  9959,  12713,  14308, 
18188,  19623,  21156,  22830,  26130 

Philadelphia  Stock  Exchange,  Inc.,  et  al., 
14181 
Applications,  hearings,  determinations,  etc: 

Acrotech,  Inc.,  et  al.,  10064 


Advantage  Income  Opportunity  Fund.  20662 

Aegon  N.V..  6793 

A.L.  Laboratories.  Inc.,  25798 

Alger  American  Fund  et  al.,  4362 

AUsUte  Life  Insurance  Co.  of  New  York  et 

al..  879 
Altius  BeU  Fund,  Inc.,  et  al.,  24280 
American  Capital  Limited  Maturity 

Government  Fund,  Inc.,  344 
American  Capital  Prime  Series.  Inc.,  3887 
American  Capital  World  Investment  Series, 

Inc.,  2025 
Arch  Fund.  Inc.,  et  al.,  26295 
Bailard,  Biehl  &  Kaiser  International  Fund, 

Inc.,  27447 
Bankers  Security  Variable  Life  Separate 

Account  II,  25529 
Bankers  Security  Variable  Life  Separate 

Account  III,  25528 
Bankers  Security  Variable  Life  Separate 

Account  IV,  25529 
Banque  Nationale  de  Paris.  2025 
Baron  Asset  Fund  et  al..  11857 
Bear,  Steams  &  Co.,  Inc.,  2027,  24457 
Benelux  Fund,  Inc.,  11309 
Benham  Government  Income  Trust  et  al., 

25188 
Boston  Financial  Qualified  Housing  Tax 

Credits  L.P.  FV,  a  Limited  Partnership, 

et  al.,  12517 
Boston  Mutual  Fund,  Inc.,  18188 
California-Western  States  Life  Insurance  Co. 

et  al.,  7494 
Chase  Medical  Group,  Inc.,  3172 
Cigna  Funds  Group  et  al.,  345 
Collective  Investment  Trust  for  First  Union 

IRAs,  22991 
Colonial  Government  Mortgage  Trust,  22992 
Commercial  Separate  Account  A,  12981 
Continental  Series  Trust,  12982 
Cowen  Funds,  Inc.,  et  al.,  25798 
Cowen  Income  &  Growth  Fund,  Inc.,  21333 
Crown  America  Life  Insurance  Co.  et  al.. 

21339,  25530 
Daily  Money  Fund  et  al.,  25924 
Damson  Oil  Corp.,  3890 
Delmed,  Inc.,  11602 
Dimensional  Fund  Advisors,  Inc.,  7319 
DLJ  Acceptance  Corp.  et  al.,  11096 
DSI  Series  Fund,  Inc.,  et  al.,  880 
EBI  Series  Trust  et  al.,  8612 
EGT  Money  Market  Trust,  5186 
Elan  Funds,  Inc.,  2029 
Endowment  and  Annuity  Trust,  262% 
Equitable  Trust,  27449 
Equus  Capital  Partners.  L.P.,  et  al.,  5187 
EuroPacific  Growth  Fund,  15582 
European  American  Corp.,  24281 
Federated  Department  Stores,  Inc.,  6981 
First  City  Industries,  Inc.,  9959 
First  Federalist  Fund,  Inc.,  8614 
First  Investors  Option  Fund,  Inc.,  26877 
First  Pacific  Mutual  Fund,  Inc.,  et  al,  7118 
Franklin  Corporate  Cash  Management  Fund, 

22993 
Freedom  Investment  Trust,  22314 
FS  Government  Securities  Income  Fund, 

Inc.,  346 
Fim  Foods,  Inc.,  3172 
GGIA  Funding  Corp.,  12040 
Global  Asset  Portfolio,  Inc.,  6466 
Government  Securities  Equity  Trust,  Series  I 

and  Subsequent  Series,  et  al.,  15863 
Guardian  Insurance  &  Annuity  Co.,  Inc.,  et 

al,  7496,  11309,  13277 
Guardian  U.S.  Government  Trust  et  al.,  7120 


SEC 

Guardsman  Products,  Inc.,  18189 
GW  Sierra  Trust  Funds  et  al.,  26877 
Hartford  Variable  Annuity  Life  Insurance 

Co.,  3714 
Home  Group  Trust,  13279 
HT  Insight  Funds  et  al.,  3887 
Industry  Fund  of  America,  16438-L 
Instinct  Corp.,  15293 
Interact  Portfolios  Series,  22994 
International  Telecharge,  Inc.,  14897 
John  Hancock  V  ariaMe  Annuity  Account  F. 

8863 
J.P.  Morgan  Acceptance  Corp.  I,  6225 
Kagan  Media  Partners.  LP.,  et  al..  5188 
Keystone  Provident  Life  Insurance  Co.  et 

al.,  8861 
LAN  CMO  Funding  Corp.,  11858 
La  Caisse  centrale  Desjardins  du  Quebec. 

220 
Lazard  Cash  Management  Fund,  Inc.,  12520 
Lazard  Freres  Institutional  Tax-Exempt 

Fund,  Inc.,  12521 
Lazard  Government  Fund,  Inc.,  12521 
Legal  &  General  Group  Pic  et  al.,  5569 
Legg  Mason  Cash  Reserve  Trust  et  al.,  1463 
Lincoln  National  Life  Insurance  Co.  et  al., 

26458,  26879 
Listing  Techknits,  Inc.,  21156 
Louisiana-Pacific  Corp.,  23192 
Matrix  Corp.,  80 

McClatchy  Newspapers.  Inc.,  2031 
MCorpetal..  13866 
Merrill  Lynch  Institutional  Fund,  Inc.,  et  al., 

5190 
Merrill  Lynch  KECALP  LP.  1984  et  al , 

12522 
Merrill  Lynch  KECALP  LP.  1986  et  al., 

12305,  12524,  15868 
Metro  Portfolio  Investor's  Stock  Fund  et  al., 

3889 
Midwest  Group  State  Tax  Exempt  Trust, 

11862 
Millicom  Inc..  8423 
Minnesou  Mutual  Life  Insurance  Co.  et  al., 

14405 
ML  Venture  Partners  II.  LP.,  et  al..  842a 

•     9266,  22994 
ML  Blend  Investment  Co.,  Inc.,  6467 
MML  Managed  Bond  Investment  Co.,  Inc.. 

6468 
MML  Money  Market  Investment  Co..  Inc.. 

6468 
Money  Market  Portfobos  Trust,  19480 
Mutual  Beacon  Fund.  Inc.,  8253 
Mutual  of  Omaha  Growth  Fund,  Inc..  et  al.,^ 

5571 
Mutual  Qualified  Income  Fund  Inc.,  8234 
Mutual  Shares  Corp.,  8232 
National  Medical  Enterprises,  Inc.,  24975 
National  Tax  Credit  Partners  LP.  et  al., 

26880 
Nationwide  Life  Insurance  Co.  et  al.,  7498 
Nomura  Mortgage  Capital  Corp.,  14182 
North  American  Security  Life  Insurance  Co. 

et  al.,  27783 
Northeastern  Capital  Corp.,  6795 
Nova  Fimds  Group,  22999 
Novaferon  Labs,  Inc.,  20664 
Omni  USA,  Inc.,  et  al.,  22390 
Oppenheimer  Fund  Management.  Inc.,  et  al.. 

22999 
OTC-100  Fund  Inc.,  10208 
Oxford  Cash  Management  Fund,  18063 
Pacific  American  Fund  et  al.,  2031 
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Ptctfic  Fidelity  Life  Insurance  Ca  et  aL, 

23530 
Pty  'n  Save,  Inc.,  27784 
Peacocli  Investment  Co.  et  al..  22830 
Piper  JafTray  Investment  Trust,  20664 
PNC  Fund  A  TBC  Funds  Distributor.  Inc.. 

26883 
PNCG  Money  Market  Fund,  Inc..  et  al.. 

23000 
Potomac  Capital  Invettmeot  Corp.  et  al., 

16438-L 
Prefetred  Life  Insurance  Co.  of  New  York 

etal..  12710 
Principal  Mutual  Life  Insurance  Co.  et  al., 

S191 
Proapect  High  Yield  Mezzanine  Fund,  Inc., 

et  al.,  4364 
Prudential  Insurance  Co.  of  America  et  al., 

4368 
Prudential- Mutual  Fund  Management,  Inc., 

et  al.,  4370 
Pnidential-Bache  Global  Fund,  Inc.,  et  al.. 

67% 
Public  utibty  holding  company  filings,  347, 

1042,  2251.  5193,  6348,  7121.  7906,  9947. 

9960,  10771,  11854,  11855,  12983.  13802, 

14185,  14719,  15870.  1819a  18619. 

19274.  20230,  21337,  22516,  22831, 

23557,  24459,  25531.  27450 
Putnam  California  Tax  Exempt  Money 

Market  Fund  et  al.,  15871 
PW  Private  Capital  Technology  Fund.  L.P., 

882 
Quest  for  Value  Family  of  Funds  et  aL, 

23001 
RAC  Mortgage  Investment  Corp.,  7499 
RBB  Fund.  Inc..  et  al..  11310 
Rodney  Square  Benchmark  U.S.  Treasury 

Fund  et  al.,  25532 
Rodney  Square  International  Securities 

Fund.  Inc..  et  al.,  1806^' 
Schroder  Capital  Funds.  Inc..  et  al.,  25799 
Scudder  California  Tax  Free  Trust  et  al.,  347 
Sean  Mortgage  Funding  Corp.,  3549 
Security  Mongage  Acceptance  Corp.  et  al., 

8862 
Sheanon  Lehman  Mutton  Unit  Trusts  et  al., 

14407 
Simms  Global  Fund.  25190 
South  Breeden  Associates,  Inc.,  26297 
Solitron  Devtce^  Inc.,  8426 
Southwestern  Life  Insurance  Co.  et  al., 

11100 
Spirit  of  America  Government  Fund,  Inc., 

21514 
Soncoast  Finance  Corp.,  14720 
Tecumseh  Tax-Free  Fund,  13794 
Thai  Fund,  Inc..  6982 
Tnomas  J.  Herzfeld  Advisors  (Canada)  Inc., 

13795 
21st  Century  Group,  Inc.,  18623 
Thomson  McKinnon  Investment  Trust  et  al., 

27786 
Thornton  Group,  Inc.,  23002 
United  Services  Variable  Life  Separate 

Account  II,  25533 
United  Services  Variable  Life  Separate 

Account  III,  25533 
United  Services  Variable  Life  Separate 

Account  rv,  25534 
U.S.A.  Medical  Corp..  10065 
U.S.T.  Master  Funds,  Inc..  et  al..  23002 
Variable  Life  Investment  Fund,  18972 
Venture  Trust  Tax-Free  Money  Market 

Fund.  27085 
Vigilant  Fund,  Inc.,  16178 


Wealcore  Trust,  25191 

Westergaard  Fund.  Inc.,  80 

Western  Capital  Specialty  Managers  Trust  et 

al.,  11102 
Westminster  Financial  Corp.,  20665 
WNC  California  Housing  Tax  Credits,  L.P., 

et  al.,  8425 
WNC  Housing  Tax  Credit  Fund.  L.P.,  et  al., 

4370 
World  of  Technology,  Inc.,  3172 

SclectiTC  Scrrkc  Sygton 
RULES 

Alternative  service: 
Registrant  processing  proceduies,  27000 

PKOPOSED  RULES 

Ahemative  service: 

Registrant  processing  procedures,  14968 
Regulatory  agenda,  17448 

ScBtendiig  Commissioo,  United  States 
See  United  States  Sentencing  Commission 

Saall  Business  Administration 

RULES 

Business  loan  policy: 
Credit  loans;  export  revolving  line,  23960 
Lender  fees,  22877 

Trust  certificates  issued  against  SBA- 
guaranteed  pools  of  loans.  9424 
Disaster  loans: 
Flexible  repayment  schedules  and  buildings 
inehgible  for  flood  insurance;  and 
misapplication  of  loan  proceeds; 
statutory  penalty  procedures.  6268 
Drug-free  workplace  requirements;  grants, 
4947 
Correction.  6363 
Loans  to  State  and  local  development 
companies,  6265.  15919,  24700 
Correction,  11936 
Management  assistance: 
International  market  assistance;  International 
Trade  OfTice  services,  9424 
Minority  small  business  and  capital  ownership 
development: 
Socially  and  economically  disadvantaged 
status  determinations,  eligibility 
condition;  protest  and  appeals 
procedures,  10271 
Organization,  functions,  and  authority 
delegations: 
Field  offices;  program  activities,  6512 
Procurement  assistance: 
Procurement  automated  source  system;  fee 
schedule.  3773 
Program  Fraud  Civil  Remedies  Act; 
implementation.  6271       '' 
Correction,  11937 
Reporting  and  recordkeeping  requirements,  102 
Small  business  size  standards: 
Construction  industries,  surveying  and 
mapping  services,  and  refuse  and 
garbage  collection  services.  1335 
Nonmanufacturers,  13160 
Real  estate  agents  and  managers,  6267 
Shipbuilding  and  ship  repair;  segmentation  of 
industry  category,  7029 
Surety  bond  guarantee,  19344 
Correction,  21526 

PROPOSED  RULES 

Aaaociates,  loan  guarantee  prohibition;  and 
close  relatives,  definition,  15952 


Business  loan  policy: 
Alter  ego  loan  guarantees,  18299 
Certified  lenders  program  (CLP),  18329 

Correction,  20476 
Guaranty  fees  on  loans  of  S50,000  or  less, 

9233 
Guaranty  loans;  pollution  control  facilities, 

18300 
Preferred  lenders  program,  15952 
Business  loans: 
Direct,  guaranteed,  and  immediate 

participation  financial  assistance  for 
section  8<a)  program  participants,  25128 
Minority  small  business  and  capital  ownership 
development: 
Business  Opportunity  Development  Reform 
Act;  implementation,  12054 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
Regulatory  agenda,  17450 
Small  business  size  standards: 
Industries  without  established  size  standards, 
6298 

NOTICES       " 

Agency  infbnnation  collection  activities  under 
OMB  review,  81.  4101.  13803.  15297, 
19995,  24459.23927 
Disaster  loan  areas: 

Alabama.  7907 

Alaska.  16034.  26439 

Arizona,  7907 

Arkansas,  3194 

CaUfomia,  82.  3890,  3297 

Connecticut,  8864.  11602 

Delaware.  9583 

Florida,  82.  7907 

Illinois,  3891.  8864 

Indiana.  11602.  13283 

Indiana  et  al.,  16034 

Kentucky,  8865,  9584,  11602,  13283 

Kentucky  et  al.,  14723,  16034,  18373 

Louisiana,  21314.  24067,  25193 

Louisiana  et  al.,  26130,  27262 

Maryland.  9585 
*.  Massachusetts.  11602 

Michigan  et  al..  26459 

Minnesota,  82,  22390.  24068 

Misso-iri.  1834,  5194 

Montana,  3891 

Nebraska.  22646 

Nevada,  7907 

New  Hampshire,  11602 

New  Jersey,  3891,  11603 

New  York.  3892,  8864,  11603 

North  Carolina,  3892 

North  Carolina  et  al.,  24068,  26460 

North  Dakou  et  al.,  22390,  26298.  27453 

Ohio,  11602.  13283 

Ohio  et  al.,  26459 

Pennsylvania,  83.  9585 

South  Carolina  et  al..  23726 

South  Dakota,  3892 

Tennessee,  8864,  8865 

Texas,  83,  2ISI4,  24069 

Texas  et  al.,  19275,  24068,  25193,  25533. 
27262 

Utah,  7907 

Virginia,  13283 

West  Virginia,  13283 

Wyoming,  3893,  6227 

Wyoming  et  al.,  18375 
Grants  and  cooperative  agreements; 
availability,  etc.: 

Individual  and  family  program,  24036 
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Interest  rates;  quarterly  determinatioas.  I06I 1, 

14723 
Intergovernmental  review  of  agency  programs 

and  activities,  25193,  25195 
License  surrenders: 

Associated  Capital  Corp.,  13285 

Banc  One  Capital  Corp.,  1835 

Basic  Investment  Corp.,  16179 

Central  New  York  Small  Busineas 
Investment  Co.,  Inc.,  16179 

Equis  Investment.  6228 

Hidden  Oaks  Financial  Servicea,  Inc..  6228 

Horn  ft  Hardart  Capital  Corp..  1 1603 

Itasca  Growth  Fund,  Inc.,  6228 
*  MCap  Corp.,  13969 

Peerless  Capital  Co.,  Inc.,  1 1603 

Pioneer  Capital  Corp.,  1835 

Tidewater  Industrial  Capital  Corp.,  3893 
-    United  Jersey  Venture  Capital,  Inc.,  25197 
Meetings: 

National  Advisory  Council  Executive 
Committee,  1835 

National  Small  Business  Development 
Center  Advisory  Board.  4372,  22391 
Meetings;  regional  advisory  councib: 

Alabama.  16035,  18375 

Arkansas,  8865 

California,  4104,  6633,  9383,  13284,  16033, 
23726 

Connecticut.  18375,  24069 

Florida,  16033 

Georgia,  16033 

Hawaii,  1835,  8616,  16033 

Idaho,  13284 

Illinois,  1835,  13284 

Indiana,  13284 

Iowa,  9585,  13284 

Kentucky,  6633 

Louisiana.  1836,  5194,  8616 

Maine,  8865 

Maryland,  19996 

Michipn.  16035 

Mississippi.  22391 

Missouri,  9585 

Montana.  13284 

Nevada,  8865 

New  Hampshire,  23726 

New  Jersey,  23726,  24069 

New  York,  9117.  14723.  23727,  24069 

North  CaroUna,  3710 

Ohio,  1835 

Rhode  Island,  1265 
^  South  Carolina.  12043 

South  Dakota,  13285 

Tennessee,  13285 

Texas,  1836,  3893,  16179,  19275,  23727 

Utah,  16033 

Vermont,  884,  18375,  20666 

Virginia.  18376,  18972,  23727 

West  Virginia,  16036 

Wisconsin,  10611 

Wyoming,  16036 
Organization,  functions,  and  authority 
delegations:  ^ 

General  Counsel  et  al.;  order  of  succession, 
26460 
Pricing  of  unpriced  options  in  section  8(a) 

contracts,  222 
Small  business  competitiveness  demonstration 
program;  policy  directive,  3548,  4943, 
10398 
Small  business  investment  companies: 

Maximum  cost  of  money;  debenture  rate, 
12327,  27262 
Applications,  hearings,  determinations,  etc: 

BDP  Associates,  Ltd.,  19996 


Bishop  Capital  II,  LP.,  4372 
Busineas  Assistance  Center-Minority 

Enterprise  Small  Business  Investment 

Co.,  Inc.,  20232 
Business  Capital  Investment  Co.,  Inc.,  3710 
Cactus  Capital  Co..  18376 
Calsafe  Capital  Corp..  5710 
Capital  Marketing  Corp..  21514 
Circle  Ventures,  Inc.,  11603 
Citicorp  Investments  Inc.,  7907 
CMNY  Capital  U,  LP.,  6228 
Crossland  Small  Business  Investment  Corp., 

18973 
Dominion  Capital  Markets  Corp.,  20666 
Esquire  Capital  Corp.,  7908 
Far  East  Capital  Corp.,  12043 
First  City,  Texas  Ventures.  Inc.,  24460 
First  IntersUte  Equity  Corp.,  7908 
First  Wall  Street  SBIC,  LP..  7908 
Flushing  Capital  Corp..  6797 
Ibero- American  Investors  Corp.,  18376 
J.  Paul  Capital,  Inc.,  24460 
Omega  Capital  Corp.,  12527 
Paribas  Principal,  Inc.,  7908 
Rust  Capital,  Ltd.,  13284,  26131 
Senior  Service  Capital,  Inc.,  16180 
Sigma  Capital  Corp.,  18377 
South  Bay  Capital  Corp.,  26131 
Trusty  Capital  Inc.,  22518 
Vinh  An  Capital  Investment,  Inc.,  25197 
Western  General  Capital  Corp.,  6798 
Zenia  Capital  Corp.,  1466,  18377 

Social  Secnrity  Administration  > 

RULES 

Organization  and  procedures: 

Hearings  and  appeals  procedures;  and 
Freedom  of  information  Act, 
implementation;  regulations  update  and 
corrections,  4266 
Social  security  benefits: 

Benefits  entitlement;  reduction,  5603 
Supplemental  security  income: 
Public  emergency  shelters  for  homeless; 
underpayments  exclusion;  and  benefit 
rate  increase  for  individuals  in  medical  . 
care  facilities,  19162 
Correction.  23018 

PROPOSED  RULES 

Organization  and  procedures: 
Social  security  numbers  for  newborn 
children,  6707 
Supplemental  security  income: 
Aliens;  residence  and  citizenship 

requirements.  42% 
Maximum  emergency  advance  payments. 

8215 
Overpayments.  12649 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4091.  6452.  8000.  10191. 
11295.  12286.  14168.  16166,  18337,  21674, 
24754,  25631,  27758 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Disability  program  demonstration  project, 

22957 
Research  demonstration  program,  13980, 
r^  22625 

Research  grants,  5682,  6987 
Meetings: 
Disability  Advisory  Committee,  6261,  7477, 
16167,  24268 
Organization,  functions,  and  authority 
delegations.  15018.  19239.  26844 


Sonthwestcn 

Privacy  Act: 

Computer  matching  programs.  8241,  25690 
Social  security  benefits: 
Disability  program  demonstration  projects, 
26113 
Social  security;  foreign  insurance  or  pension 
systems: 
Jordan.  1449 
Korea.  8001 

Soil  CoMcrfatioa  Serricc 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bbas  Township  Lake  Park.  ML  13208 
Camp  Palmer.  OH.  25488 
Coyote  Creek,  AZ,  1 198 
East  Yellow  Creek  Watershed.  MO.  10031 
Evittt  Run  Watershed,  WV,  1 1774 
Fayetteville  School,  OH,  25488 
Greenway.  WA^  1 198 
Hanbury  Lake  Park,  ML  13208 
Henrieville,  UT,  6310 
Huachuca  City.  AZ.  14982 
Kenton  High  School.  OH.  25489 
Linganore  Creek  Watershed.  MD.  24575 
Lower  Mud  River  Watershed.  WV.  7437 
Middleboume  Park.  WV.  14982 
Opossum  Run.  OH,  23489 
Perry  County  Airport,  OH.  4321 
Sandy  Run  Creek  Watershed,  NC,  1S%I 
Smithfield  Farm  Irrigation.  UT.  27660 
South  Charleston  Community  Park,  OH, 

12937 
South  Fork  of  Little  River  Watershed,  KY. 

21434 
South  Webster  High  School.  OH.  7376 
Sulphur  Creek  Watershed.  TX.  1731 
Toa  Vaca  Lake  Watershed,  PR,  25313 
Town  Creek  Subwatershed,  MS,  5256 
Upper  Crab  Orchard  Creek  Watershed,  IL, 

7231 
Upper  Stony  Creek  Watershed,  CA,  8224 
Upper  Tiffin  Watershed,  MI  and  OH.  25597 
Waimea-Paauilo  Watershed,  HI,  18128 
Wheeling  Creek  Watershed,  PA  and  WV, 

3825 
Whitewater  Creek  Watershed,  AL,  448 
Woodrow  Watershed,  SC,  22792 

Sontlieasteni  Power  Administratioa 

Power  rates: 
Georgia-Alabama  System  of  Projects,  25547 

NOTICES 

Power  rates: 
Cumberland  Basin  Projects,  6747 
Georgia-Alabama  System  of  Projects,  24026, 
23613 

Southwestern  Power  Administration 

NOTICES 

Federal  hydrodectric  power  and  energy 
projects: 
New  customer  selection  policy — 
Adoption.  14287 
Proposed.  10419,  18694 
Town  Bluff.  TX;  proposed  revised  power 
rate.  21929 
Federal  hydroelectric  power  projects;  power 

and  energy  allocation  policy,  13251 
Power  rates; 
Sam  Raybum  Dam  Project,  13948 
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State  Departawat 

RULES 

Compulsory  liability  insurance  for  foreign 
I  and  personnel: 
'  vehicle  insurance:  nunimum  limits, 
24554 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Federal  claims  collection: 

Administrative  and  salary  ofbet,  13364 
International  child  abductioo.  1353 
Passports: 
Convicted  drug  traffickers;  passport  denial, 
8531 
Press  building  passes,  1686 
Victims  of  terrorism;  compensation,  12596 

Correction.  I6I95 
Visas;  immigrant  documentation: 
"Under-represented  countries"  natives; 
10,000  visas  issuance,  7166 
Vitas;  nonimmigrant  documentatioa: 
PSHports  and  visas  not  required  for  certain 
nonimmigrants,  27120 

PROPOSED  RULES 

Compolaory  liability  insurance  for  foreign 
r^         miinons  and  personnel: 
^'     Motor  vehicle  insurance;  minimum  limits, 
7449 
Nondiscrimination  on  basis  of  handicap  in 
federally -conducted  programs  and 
activities,  9966 
Regulatory  agenda.  16884 

NOTICES 

Agency  infonnatioa  collection  activities  under 

OMB  review.  12713 
Bolivian  coca  cultivation,  6239 
Bridge  permit  application: 

Brownsville,  TX,  4373 
Chief  of  Army  Division,  murdered  in  Manila; 

Accountability  Review  Board,  24781 
China;  munitions  exports  suspension,  24539, 

24790 
Comprehensive  Anti-Apartheid  Act: 
Strategic  minerab  essential  for  economy  or 
defense  of  United  States;  listing 
revisions,  27086 
Fishermen's  Protective  Act  Procedures: 

Fees  refund.  19276 
Gifts  to  Federal  employees  from  foreign 

governments;  listings,  10070 
Grant  and  cooperative  agreement  awards: 
American  Council  of  Teachers  of  Russian  et 
al.,  1836 
Grants  and  cooperative  agreements; 
availabiUty,  etc.: 
Soviet  and  Eastern  European  research  and 
training  administration,  25927 
International  air  cargo  policy;  implementatioa, 

270S6 
intemaliowal  conferences: 
Private-sector  representatives  on  U.S. 
delegations.  12714  ; 

Lebanon;  U.S.  passport  travel  restrictions,  5573 
Meetings: 
Fine  Aru  Committee.  1 1 104 
Inter-American  Tropical  Tuna  Commission, 
United  Sutes  National  Section  Advisory 
Committee,  11104 
International  Communications  and 
Information  Policy  Advisory 
Committee,  8043,  8865,  24617,  25198 
International  Investment  Advisory 
Committee,  8866 


International  Law  Advisory  Coomiittee, 

20940 
Internationa]  Radio  Consultative  Committee, 

884,  9117.  14308,  14309,  15583 
International  Telegraph  and  Telephone 

Consulutive  Committee.  884,  5297, 

16438-N  6633.  7122,  8866,  9117,  11104, 

14723,  21340,  22049 
National  Foreign  Affairs  Training  Center; 

master  plan,  348 
Oceans  and  International  Environmental  and 

Scientific  Affairs  Advisory  Committee, 

6469.  9269 
Overseas  Schools  Advisory  Council,  20470 
Oveneas  Security  Advisory  Council,  885, 

12044 
Private  International  Law  Advisory 

Committee,  14898 
Shipping  Coordinating  Committee,  5297, 

6054,  7122,  8427,  8866,  10209,  20470, 

24617,  25652 
Organization,  fiinctions,  and  authority 
delegations: 
Citizens  Consular  Services  OfRce,  Director, 

8427 
Consular  Affairs,  Assistant  Secretary,  8427 
Deputy  Secretary.  16438-N 
Deputy  Secretary  of  State,  2478 1 
Economic  Affairs,  Under  Secretary,  27086 
Foreign  Service,  Director  General,  18191 
Under  Secretary  for  Management,  12713 
Passports,  foreign;  validity: 
List  update — 
MalU  et  al.,  7660 
MaUysia,2252 
Pipeline  facilities  permit  applications: 

Salmon  Resources  Ltd.,  13600 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 

679t 

State  Jnstice  Institnte 

NOTICES 

Grants,  cooperative  agreements,  and  contracts; 

guidelines.  20764 
Meetings;  Sunshine  Act,  1 1 107 

Statistical  Reporting  Seirice 

See  National  Agricultural  Statistics  Service 

Sorftice  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Coal  mining  operations;  reclamation  activities 

permit  requirements,  13814 
Indian  lands  program: 
Coal  leases;  terms  and  conditions 
incorporated,  22182 
Correction,  24789 
Initial  and  permanent  regulatory  programs: 
Agricultural  activities  and  farming;  special 

categories  of  mining,  permits,  9724 
Permits  and  permit  processing  requirements. 
Federal  enforcement;  and  improvidently 
issued  permits,  18438 
Surface  coal  mining  and  reclamation 

operations;  civil  penalties  use  to  reclaim 
mined,  abandoned,  or  inadequately 
reclaimed  lands,  19342 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Colorado,  13169,  24169 
Crow  Tribe,  116 
Illinois,  118 


Kansas,  816 
Missouri,  10663 

New  Mexico,  4275,  9980,  11183.  20567 
Norih  Dakota,  10141 
Ohio,  4276,  7406,  15173 
Permits  and  coal  exploration  systems: 
Approval  process  requirements  and 

definitions;  ownership  and  control,  8982 

PROPOSED  RULES 

Federal  lands  program;  surface  coal  mining 

and  reclamation  operations,  23388 
Initial  and  permanent  regulatory  programs: 
Special  categories  of  mining;  surface  mining 
activities;  underground  mining  activities; 
underground  mining  activities,  etc.; 
correction,  1%32 
Underground  coal  mining,  surface  impacts; 
prohibitions  applicability,  4837,  9847 
Comment  period  reopened,  9847 
Correction,  5577,  12051 
Hearings,  etc.,  989 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Arkansas,  1398,  22452 
Colorado,  20862 
Illinois,  21630 

Kentucky,  3493.  7550,  13198,  20148,  22782 
Louisiana,  19923 
Maryland.  14367,  16133 
Missouri.  6423,  19923.  25732 
Montana.  632.  21228,  26396 
New  Mexico,  10562,  24912,  25589,  25591 
North  Dakota,  18307 
Ohio.  5940,  8561,  8562,  11388,  11746 
Oklahoma,  633 
Pennsylvania,  4046,  23491 
Texas,  831,  832,  7205,  15227 
Virginia,  4297,  11748 
West  Virginia,  16136,  22783 
Wyoming,  1399,  15955 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  198,  495.  13437,  17832. 
19250 
Environmental  sutements;  availability,  etc.: 
Black  Mesa-Kayenu  Mine,  AZ,  25506 
Deep  River  Basin,  NC,  8605 
Dry  Fork  Mine,  WY,  10192 
Surface  coal  mining  operations;  unsuitable 
lands;  petitions,  designations,  etc.: 
Utah,  11576 

Technology  Administration 

RULES 

Toy,  look-alike,  and  imitation  firearms; 
marking.  19356 

PROPOSED  RULES 

Toy,  look-alike  and  imitation  firearms; 
marking,  lOSSO 

NOTICES 

Productivity,  technology,  and  innovation: 
State  and  local  initiatives  clearinghouse, 
12260 

Tennessee  Valley  Authority 

RULES 

Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 

PROPOSED  RULES 

Regulatory  agenda,  17464 
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NOTICES 

Agency  information  collection  activities  under 

OMB  review.  8867,  20470,  20471 
Environmental  sUtements;  availability,  etc.: 
Land  between  the  Lakes  natural  resource 
area.  KY,  27788 
Meetings;  Sunshine  Act,  86,  6639,  10480, 

10781,  11107,  15300,  15589,  18628,  25804 

Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implementation  of 
Textile  Agreements 

ToiQC  Substances  and  Disease  Registry 

jA»e«T 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  of  United 
States 

PROPOSED  RULES 

Unfair  international  trade  practices;  petitions, 
filing  procedures,  22310 

NOTICES  I 

China: 
Satellite  launch  services,  commercial; 
memorandum  of  agreement 
implementation  guidelines,  4931 
European  Community: 
Canned  fruit,  processing  subsidies;  trade 
agreement  obligations  compliance; 
investigation,  20219 
Increased  duties  on  certain  products,  2032 
Oilseeds;  subsidies  processing;  policies  and 

practices,  24612 
Technical  amendment,  6630 
European  Community  and  United  Kingdom; 
copper  and  copper  alloy  scrap  export; 
restrictions,  338 
Foreign  trade  barriers  and  practices;  public 
identification  of  practices;  trade 
liberalization  priorities,  8867 
General  Agreement  on  Tariffs  and  Tnde 
(GATT);  accession: 
BoUvia,  4100 
General  Agreement  on  Tariffs  and  Trade 
(GATT);  framework  agreement  on 
services,  12527 
Generalized  System  of  Preferences: 
Articles  eligible  for  duty-free  treatment,  etc., 

11601,20940.24612 
Imports  information  during  first  10  months 
(1988),  8867 
'     International  Trade  Commission  review  of 
petitions,  etc.,  723 
Petitions  accepted  for  annual  review,  18623 

Results,  16190 
Poland  and  Hungary;  designation  criteria, 
24612 
Govemment-fimded  construction  projects; 
coimtries  denying  market  opportunities, 
Ust: 
Japan,  23337 
Import  quotas  and  exclusions,  etc.: 
Erasable  programmable  read  only  memories, 
components,  products  containing 
memories,  and  processes  for  making 
memories,  13449 
Specialty  steel  import  relief,  512,  3173 
'  Intellectual  property  rights  protection, 

countries  denying;  policies  and  practices, 
2033 


Intenutional  trade  negotiations;  articles  which 
may  be  considered  for  duty  modification; 
Uruguay  round,  1810 
Japan: 

Architectural,  engineering,  and  construction 

services  persons;  barriers,  6349 
Tdecommunications  trade  restrictions; 
poMble  U.S.  action,  19624,  21515 
Korea: 

Wine  market  access  restrictions,  4099 
Market  access  negotiations;  tariff  and  non-tariff 

measures;  Uruguay  round,  12980 
Meetings: 
Intergovernmental  Policy  Advisory 

Committee,  12044 
Investment  Policy  Advisory  Committee, 

12044 
Services  Policy  Advisory  Committee,  10066 
Services  Policy  Advisory  Committee  et  al.. 

26456 
Trade  Policy  and  Negotiations  Advisory 
Committee,  10066 
President's  steel  program;  policy  development, 

12044 
Thailand: 

Cigarette  market;  access  restrictions,  23724 
Trade  hlseralization  priorities;  report,  24438 
Unfair  trade  practices,  petitions,  etc.: 
Brazil;  import  prohibition  list.  26135 
European  Community  oilseeds  case  and 
Korean  bovine  meat;  investigation 
deadlines,  11105 
Icicle  Seafoods  et  al.,  13264,  17852 
India — 
Foreign  insurance  market  barriers,  26135 
Foreign  investors,  trade-restricting 
measures.  26136 
Japan — 

Architectural,  engineering,  and 

construction  services,  and  related 
consulting  services;  barriers,  2033 
Foreign  satellites;  Government 

procurement  ban,  26136 
Forest  products;  import  restrictions,  26137 
Supercomputers;  exclusionary  government 
procurement,  26137 
United  States-Canada  Free-Trade  Agreement: 
Accelerated  tariff  elimination  provision 

implementation,  3175 
Implementation;  date  of  entry  into  force 
confirmed,  505 
United  States-Israel  Free  Trade  Area 

Agreements;  accelerated  elimination  of 
duties  for  certain  products,  19273 

Transportation  Department 

■See  also  Coast  Guard;  Federal  Aviation 
Administration:  Federal  Highway 
Administration;  Federal  Railroad 
Administration;  Maritime  Administration; 
National  Highway  Traffic  Safety 
Administration;  Research  and  Special 
Programs  Administration;  Saint  Lawrence 
Seaway  Development  Corporation;  Urban 
Mass  Transportation  Administration 

RULES 

Aviation  proceedings: 
Traffic  and  capacity  statistics  report; 
collection  of  service  segment  and 
charter  data;  foreign  and  U.S.  air 
carriers;  correction,  7183 


Traasportatioa 

Uniform  system  of  accounts  and  reports  for 
large  certificated  air  carrieis — 
Generally  accepted  accounting  principles 

(GAAP):  update.  5588 
Correction,  9590 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 
Organization,  functions,  and  authority 
delegations: 
Commandant.  Coast  Guard,  26378 
Federal  Railroad  Administrator,  8746 
General  Counsel;  Freedom  of  Informatioa 
Act  functions,  10009 
Tariffs:  electronic  filing,  2087 

PROPOSED  RULES 

Aviation  proceedings: 
International  airline  prices;  rebating 
enforcement  policy,  5497 
Correction,  6475 
Regulatory  agenda,  16890  * 

NOTICES 

Agenty  information  collection  activities  under 
OMB  review,  3715,  9269,  14898,  19996, 
25929 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  11312. 

18378 
Certificates  of  public  convenience  and 

necessity  and  foreign  air  carrier  permits; 
weekly  applications.  84,  505,  1466,  3716, 
4373,  6470,  7321,  9271,  10473,  11312, 
12528,  13130,  14309,  15584,  16438-N, 
18377,  19481,  2094a  21706,  23008, 
24069,  24781,  25652,  26460 
Hearings,  etc. — 
Aero  Fieight,  Inc.,  3176 
Air  Sedona,  12306 
American  Eagle,  9586     ^-, 
Brazil  cargo  charter  allocations,  9586 
Cape  Air,  16438-N 
Casino  Express,  3176,  25535 
Columbia  Pacific  Airlines,  25198 
Federal  Express  Corp.  et  al.,  10472 
HeUtrans  Air  Service,  Inc.,  10773 
Heritage  Airlines,  Inc.,  20941 
Hermens/Markair  Express,  Inc.,  25652 
Horizon  Air/San  Juan  Airlines,  Inc., 

10472 
Japan  charter  authorization  proceeding, 

25535 
Kitty  Hawk  Air  Cargo,  Inc.,  9118 
Louisiaiu-Pacific  Corp.,  6054 
National  Executive  Airlines,  Inc.,  724 
Nay,  Robert  O,  et  al.,  10612 
Panama  Aviation,  Inc.,  10773 
Portland- Vancouver  service  case,  8255 
Private  Jet  Expeditions,  Inc.,  1 1474 
Resorts,  6634 
Skymaster,  24975 

Trans  Continental  Airlines,  Inc.,  8877 
Trans  World  Express,  8877 
Trump  Shuttle,  Inc.,  3716 
United  States-Mexico  all-cargo  service 

proceeding,  14901 
U.S.-Aiistralia  service  proceeding,  725, 

12047 
U.S.-Austria  exemption  proceeding,  14309 
U.S. -Japan  route  authority,  18191 
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U.S.-Mexico  allorgo  lervice  proceeding. 
\  13130 

U.S.-VeiK2ueU  all-cargo  exemptioa 

proceeding,  1328S 
Wekh  Aviation.  Inc.,  7499 
Western  U.S.-Mexico  tervice  proceeding, 

11474,11163 
Wrangdl  Air  Service,  14310      . 
International  cargo  flexibility  level 

•djiMtment,  14901 
Standard  foreign  fare  level — 
Index  adjuitnient  factors,  3717.  14901, 
23931 
Intelligent  vefaicle-higliway  tyitems  (IVHS) 
technology:  diacuMion  paper  availability, 
2I1S6 
International  air  cargo  policy;  impleinentation. 

27086 
MreiiHga* 
Coounercial  Space  Tramportatioa  Adviaory 
Committee,  11474 
Privacy  Act: 

Syitemt  of  records,  22S2,  23338 
Small  buaineta  competitiveness  demonstration 

program;  implementation,  24069 
Windward  Viaduct  Project,  Interstate 
Highway  H-3,  HI;  Japanese  firms 
participation,  restriction  waiver,  27319 

TraTd  uid  Toorisai  Adminiitnitioa 

NOTICES 

Meetings: 
Travel  and  Tourisffl  Advisory  Board.  6564. 
24377 
Rural  tourism  and  small  businesses  study. 
17806 

TrcMvy  Dc|Hurtiiicat 

S*e  abo  Alcohol,  Tobacco  and  Firearms 
Bureau;  Comptroller  of  the  Curreitcy; 
Customs  Servjce;  Fiscal  Service;  Foreign 
Assets  Control  Office;  Internal  Revenue 
Service;  Secret  Service 

RULES 

Currency  and  foreign  transactioits;  ftnancial 
\  reportmg  and  recordkeeping  requirements: 

Bank  Secrecy  Act;  implementation — 
Administrative  rxilings,  21213 
CMiaas.  II6S 

Dooestic  currency  transactions  and 
structuring  deTinition.  3023,  4381 
Drug-free  workplace  requirements;  grants, 
4947 
Correction,  6363 

PROPOSED  RULES 

Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Anti-Drug  Abuse  Act;  implementation — 
Bank  checks,  cashier's  checks,  traveler's 
checks,  and  money  orders;  purchaser 
identification  requirements,  2138 
Bank  Secrecy  Act;  implemenution — 
Anti-structuring  provisions  by  ftnancial 

institutions,  20398 
Bank  checks,  cashier's  checks,  traveler's 
checks,  and  money  orders;  purchaser 
identification  requirements,  2138 
DtMntstic  currency  transactions; 
geographic  reponing,  12238 
htoodiscrinMnation  on  basis  of  handicap  in 
federally-conducted  programs  and 
activitiea.  24203 
Regulatory  agenda,  17032 


NOTICES 

Agency  information  collection  activities  under 
OMB  review,  84.  507.  508.  727.  1046, 
1047.  184a  2035.  3898.  4936,  5299,  5712, 
6034,  6351.  6470.  6800.  6984.  7501.  7660. 
7911.  8049,  8050.  8256.  8257,  8877.  8878. 
9272,  9273.  9961.  9962,  10476,  10612, 
11317.  11475,  11603.  11604,  12048.  12307. 
12733.  12985.  13135,  13804.  13805.  13972, 
13973,  14186,  14728,  14906,  15298,    6438- 
O,  18068,  18379,  18710.  19482,  19630, 
20232.  21157,  21158,  21341,  21723,  22050, 
22519,  22648.  22832,  230ia  23339.  23729. 
24281.  24282,  24461.  25198,  25199.  25395. 
25396,  25653.  25654,  25802,  26131,  26132, 
26298,  27264.  27265 
Bonds,  Treasury: 

2019  series,  6351.  7323,  20950 
Boyoodi,  iatemational: 

Countries  requiring  cooperation;  list,  12308 
Committees;  establishment,  renewal, 
termination,  etc.: 
Preservation  of  Treasury  Building  Adviaory 
Committee,  728 
Meetings: 
Customs  Commercial  Operations  Advisory 

Committee,  8430 
Customs  Service  Commercial  Operations 

Advisory  Committee,  24619 
Debt  Management  Advisory  Committee, 
728,  14409 
Notes,  Treasury: 
A-1999  series,  6334.  7323 
AB-1991  series,  27433 
AJ- 1990  series,  1469 
B-I999ienes,  20953,21321 
E- 1996  series.  1285.  3899 
F- 1996  series,  14410.  16037 
J-1994  series,  7662,9118 
K- 1994  series,  22835.  24282 
N- 1993  series,  13289.  14310 
P-1993  series,  27455 
0-1992  series,  1469 
R-1992  series,  6357,  7324 
S-1992  series,  20956,  21521 
V-1991  series,  4104,  5195 
W-1991  series,  7661.9118 
X-1991  series.  13290.  14310 
Y-199t  series.  18069.  19280 
Z-1991  series,  22833.  24282 
Organization,  fimctions,  and  authority 
delegations: 
Assistant  Commissioner  Office  (Taxpayer 

Services).  23010 
Information  Systems,  Deputy  Assistant 

Secretary,  16037 
Inspector  General  Office,  23010 
Privacy  Act: 

Systems  of  records,  24785 
Senior  Executive  Service: 
IDepartmental  Offices  Performance  Review 

Board;  membership,  20474 
Legal  Division  Performance  Review  Board; 
membership,  25199 
SUver  sales;  1989,  1990,  and  1991  FYs.  14730 
Tax  treaties,  income;  various  countries: 
Portugal,  6985 

Tnunan,  Harry  S.,  Sdiolanliip 
Foundation 

Ste  Harry  S.  Truman  Scholarship  Foundation 

Uniformed  Serricet  University  of  tiie 
Healtii  Sciences 

NOTICES 

Meetings;  Sunshine  Act.  87.  13604.  26464 


United  States  Information  Agency 

RULES 

Drug-free  workplace  requirements;  grants, 
4947 
Correction.  6363 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  26732  * 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  6420 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  18193,  19281 
Art  objects,  importation  for  exhibition: 
Art  of  Fixing  a  Shadow:  150  Years  of 

Photography,  10970 
Delighu  for  Senses:  Dutch  and  IHemish  Still- 
Life  Paintings  from  Budapest,  5574 
Goya  and  Spirit  of  Enlightenment,  886 
Mary  Cassatt:  The  Color  Prints,  16038. 

23360 
Master  Drawings  from  National  Gallery  of 

Canada,  6359 
Scream  by  Edvard  Munch,  23013 
Seventeenth  Century  Netherlandish 

Paintings  from  Switzerland:  Work  of  the 
Briner  Foundation  and  the 
Kuntsmuseum.  Winterthur  and  the 
Musee  D'Art  et  D'Histoire.  Geneva. 
6801 
■  Treasures  from  Fitzwilliam  Museum,  5205 
Committees;  establishment,  renewal, 
termination,  etc.: 
Television  Telecommunications  Advisory 
Committee.  7502 
Cultural  properiy: 

Bolivia;  ethnological  material  request.  10618 
Peru;  import  restrictions  on  certain 

archaeological  materials  and  amendment 
to  Cultural  Property  Advisory 
Committee  meeting.  26462 
Grants  and  cooperative  agreements;     . 
availability,  etc.: 
American  studies;  summer  institute.  27456 
American  studies,  winter  institute.  1 8603 
Central  American  Teacher  Training  Institute 

(CATD.  21521 
Educational  exchanges  with  USSR.  Central 
and  Eastern  Europe,  and  Yugoslavia. 
1841 
Fulbright  teachers  exchange  program.  1286, 

25199 
Private  non-profit  organizations  in  suppori  of 
intematioiud  educational  and  cultural 
activities,  1047,  1048,  6359,  6363,  7324. 
14186,  16438-0,  16438-P.  19281,  21341, 
24073.  24462,  24785.  25200 
Meetings: 
Cultural  Property  Adviaory  Committee, 

24977 
Public  Diplomacy.  U.S.  Advisory 

Commission,  729,  7664,  11476,  15588, 

20666,  25200 
Radio  Broadcasting  to  Cuba  Advisory 

Board,  11318.25544 
Radio  Engineering  Adviaory  Committee, 

20667,  22051  |     . 
Voice  of  America  Broadcast  Advisory    j 

Committee,  23013,  25545  | 


United  States  Institute  of  Peace 

NOTICES 

Grant  applications;  procedures  and  deadlines, 

6055 
Meetings;  Sunshine  Act.  732.  2237,  5373. 

10481,  11477,  14188.  15301,  17855,  24077, 
.      27792 

United  States  Sentencing  Commission 

NOTICES 

Public  access  to  documents  and  data; 

Sentencing  Commission  policy,  26132 
Sentencing  guidelines  and  policy  statements  for 

Federal  courts,  9122,  21348,  24073 

Urban  Mass  Transportation 
Administration 

PROPOSED  RULES 

Bus  testing;  testing  facility  provision 

implementation,  22716 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  17878 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
San  Francisco  Downtown  Terminal  Station, 
CA,  2034 
Grants;  UMTA  sections  3  and  9  obligations. 

3552.  8256.  20062 
Urban  mass  transportation  programs: 
Legal  opinions  summary.  15635 

Veterans  Administration 

See  Veterans  Affairs  Department 

RULES 

Acquisition  regulations: 

Medical  facilities;  multiyear  contracts,  979 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Dependent  establishment;  suitable  evidence, 
5235 
Disabilities  rating  schedule: 

Systemic  diseases  (Melioidosis,  AIDS,  ARC, 
and  HIV  antibody  positive),  4280 
Correction,  10482 
Drug-free  workplace  requirements;  grants,  . 
4947 
Correction,  6363 
Employees  indemnification,  5613 
General  Counsel;  legal  opinions,  5610 
Life  insurance.  National  Service: 
"RS"  term  premiums  cap,  5931 
Loan  guaranty:  ^ 

Defaulted  loans;  termination  proceedings; 

correction,  612 
Interest  rates,  1690 
National  cemeteries;  disinterments.  6520 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  8912 
Vocational  rehabilitation  and  education: 
Veterans  education — 

Education  benefits  forfeiture.  4286 
Educational  assistance  benefits,  4282 


83-13  percent  ratio  requirement;  waiver, 

4285 
New  pension  recipients;  vocational 

training  temporary  program; 

correction,  8189 

PROPOSED  RULES 

Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Presumptive  service  connection;  diseases 
expansion;  correction.  733 
Disabilities  rating  schedule: 
Combined  ratings  table  procedure  usage, 
7067 
Medical  benefits: 

Health  professional  scholarship  program, 
1950 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  9966 
Vocational  rehabilitation  and  education: 
Entitlement  usage  under  Vocational 

Rehabilitation  program,  7206 
Seriously  disabled  veterans;  case  referral  to 
Vocational  Rehabiliution  Panel,  9237 
Veterans  education — 

De{>endents  education;  eligibility  of 

stepchildren,  10377 
Dependents'  educational  assistance  and 
benefits  luder  Vietnam  Era  GI  Bill. 
7784 
Dependents'  educational  assistance 

eUgibility,  5945 
Procedural  due  process,  5640 
Procedural  protections  following  loss  of 
dependent,  5944,  10378 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  224,  729,  4377.  4378,  9273 
Committees;  establishment,  renewal, 
termination,  etc.: 
Volimtary  Service  National  Advisory 

Committee,  6985 
Loan  guaranty: 
Percentage  to  determine  net  value  of 

property,  2035 
Meetings: 
Career  Development  Committee.  9962 
Cemeteries  and  Memorials  Advisory 

Committee.  6985 
Cooperative  Studies  Evaluation  Committee, 

9963 
Environmental  Hazards  Advisory 

Committee,  6985 
Geriatrics  and  Gerontology  Advisory 

Committee,  3555 
Health  Services  Research  and  Development 

Scientific  Review  and  Evaluation 

Board.  349 
Health-Related  Effects  of  Herbicides 

Advisory  Committee.  4378 
Medical  Research  Service  Merit  Review 

Boards,  8257 
Rehabilitation  Advisory  Committee,  225 
Special  Medical  Advisory  Group,  9%3 
Structural  Safety  of  Veterans  Administration 

Facilities  Advisory  Committee,  9%3 
Vietnam  Veterans  Readjustment  National 

Study  Scientific  Advisory  Committee, 

5195 
Vietnam  Veterans  Readjustment  Problems 

Advisory  Cofnmittee.-4937 
Wage  Committee,  508 
Organization,  functions,  and  authority 
delegations: 
Veterans  Affairs  Department;  establishment, 

10476 
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Veteraos 

Per  diem  rates  fur  eligible  veterans  in  State 

homes,  733 
Reports,  program  evaluation;  availability,  etc.: 
Nursing  home  care  programs,  9274 

Veterans  Affiurs  Department 

RULES 

Acquisition  regulations: 

Bonds,  insurance,  and  taxes;  cost 
reimbursement  contracts;  group 
insurance  plans,  24172 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Presumptive  service  connection;  diseases  list 
expansion,  26027 
Board  of  Veteran  Appeals: 

Legal  interns,  law  students,  and  paralegals; 
status;  rule  of  practice,  1 1375 
CFR  Chapter  heading  revised,  11375 
Disabilities  rating  schedule: 
Combined  ratings  table  procedural  usage. 
27161 
Loan  guaranty: 
Interest  rate.  24556 
Veterans'  Home  Loan  Program 
Improvements  and  Property 
Rehabilitation  Act;  implementation; 
claims  payment,  27162 
Medical  benefits: 
Community  residential  care.  20840 

Correction.  22754 
Medical  facilities;  definition  to  include 

recreation,  14648 
Prisoners  of  war,  former,  dental  caie 
eligibility;  internment  period 
requirement,  25449 
Organization,  functions,  and  authority 
delegations: 
Medical  Centers  Directors;  cooperative 
research  and  development  and  license 
agreements,  26027 
Veterans  Appeals  Board: 

Legal  interns,  law  students,  and  paralegals; 
status;  rule  of  practice,  1 1 375 
Vocational  rehabilitation  and  education: 
Education  assistance  benefits 

Correction,  13521 
Employment  services  for  eligible  veterans, 

21214 
Veterans  education — 
Nonstandard  terms;  training  time 
determination,  13064 

PROPOSED  RULES 

Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Benefiu  at  DIC  rates  in  cases  when  death 

was  not  service  connected,  13081 
Fraud;  definition,  15781 
Setiior  Reserve  Officers'  Training  Corps; 
duty  sutus,  24212 
Correction,  2<i397 
Life  insurance,  government: 
Annuity  payments;  calculations  using  male 

mortality  tables.  11390 
Premium  deduction  actions;  verttal 
authorization,  1 8550 
Life  insurance.  National  service: 
Aimuity  payments;  <:alculatioiis  using  male 

mortality  uMes,  11390 
Premium  deduction  actions;  verbal 
authorization.  18550 
Loan  guaranty: 

Agency  guaranteed  home  loans;  assumptions 
processing,  25469 
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VctenuH 

Lenders  appraisal  processing  program,  20398 
Net  value  determination,  13320 

Correction,  13703 
Veterans'  Home  Lxian  Program 
Improvements  and  Property 
Rehabtliution  Act;  implementation; 
claims  payment,  13321 
Regional  Office  Committees;  waivers  and 

compromises,  21229 
Regulatory  agenda,  17216 
Vocational  rehabilitation  and  education: 
Veterans  education — 
VEAP  payments  to  servicepersons; 

rev|Uirements,  13702 
Veterans'  Benefits  Improvement  and 
Health-Care  Authorization  Act  of 
1986  and  New  GI  Bill  Continuation 
Act  of  1987  (Montgomery  GI  Bill); 
implementation,  2S733 
Veterans'  Employment,  Training,  and 
Counseling  Amendments  of  1988; 
implementation,  21230 

NOTICES 

Advisory  committees;  annual  reports; 

availability.  20474.  21158,  22031.  25201 
Agency  mrormation  collection  activities  under 
OMB  review.  13973,  14187,  14731,  15298, 
17853,  21159.  21724,  22051,  22393.  23014, 
24284.  25200 
Vietnam  Veterans  Readjustment  Probletns 
Advisory  Committee,  2 1 1 59 
Committees;  establishment,  renewal, 
termination,  etc.: 
Commisaioa  to  Aaseas  Veterans'  Education 

Policy.  22520 
Vietnam  Veterans  Readjustment  Problems 

Advisory  Committee.  22520 
Wage  Committee.  19630 
Environmental  sutements;  availability,  etc.: 

Medical  center.  Honolulu,  HI,  27459 
Federal  Supply  Schedule  items;  conversion 
from  multiple  award  to  single  award 
schedule,  14311 
Index  of  opinions  issued  by  General  Counsel 

Offices  availability,  18976 
Meetings: 
Commission  to  Asaeas  Veterans'  Education 

Policy,  21523 
Cooperative  Studies  Evaluation  Committee, 

26885 
Environmental  Hazards  Advisory 
Committee,  14187.  24978 


M 


Geriatrics  and  Gerontology  Advisory 

Committee,  13603,  14907 
Health  Services  Research  and  Development 

Scientific  Review  and  Evaluation 

Board.  26885 
Rehabilitation  Advisory  Committee.  18194 
Rehabilitation  Research  and  Development 

Scientific  Review  and  Evaluation 

Board.  23339 
Special  Medical  Advisory  Group,  26298 
Vietnam  Veterans  Readjustment  Study 

National  Scientific  Advisory  Committee, 

23340 
Wage  Committee,  19482 
Women  Veterans  Advisory  Committee, 

14187 
Privacy  Act: 
Computer  matching  programs,  18070,  14731, 

25654 
Systems  of  records,  20667 
Reports,  program  evaluation;  availability,  etc.: 
Ionizing  radiation,  exposure  effects;  scientific 

and  medical  studies,  27266 

Veterans  Employment  and  Training, 
Office  of  Assistant  Secretary 

NOTICES 

Federal  contractors;  annual  report.  7304 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Homeless  veterans  reintegration  projects; 

preapplication  procedures,  10743 

Job  Training  Partnership  Act — 

Employment  and  training  programs 

operation,  497,  9095,  10616 

Meetings: 

Veterans'  Employment  Committee,  22639 

Wage  and  Hour  Diiision 

RULES 

Migrant  and  seasonal  agricultural  worker 
protection: 
Undocumented  worker  use,  registration 
procedures,  etc..  13326 
Correction.  13807 
Seasonal  agricultural  workers;  employers' 
reporting  and  employment  requiretnents, 
3970,  7668 


PROPOSED  RULES 

Homeworkers;  employment  in  industries: 
Women's  apparel  industry,  4836,  1 1008 
Correction,  5303 
Hearings,  5500 
Walsh-Healey  Public  Contracu  Act: 
Information  systems  integrator;  definition, 
26212 

NOTICES 

Learners,  certificates  authorizing  employmciKt 

at  special  minimum  wages,  7305  \ 

Meetings: 
Child  Labor  Advisory  Committee,  13958 

Western  Area  Power  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Western  Regional  Biomass  Energy  Progr^un, 
5132 

Power  marketing  plans,  etc.: 
Navajo  Generating  Station,  AZ,  20634 

Power  rate  adjustments: 

Boulder  Canyon  Project,  NV,  660 
Parker-Davis  Project,  CO  and  NV,  3840 

Transmission  rate  adjustments: 
Boulder  City  Area  0$Rf«  and  Salt  Lake  City 

Area  Office  Projects,  14859  I 

Parker-Davis  Projecr»^CO  and  NV,  3840 

White  House  Fellowships,  President's 
Commission  I 

See  President's  Commission  on  White  Housfe 
Fellowships 

Workers*  Compensation  Programs 
Office 

RULES 

Federal  employees:  | 

Compensation  claims,  18834  ' 

NOTICES 

Computer  matching  project  involving 
beneficiaries  and  subscribers: 
Black  Lung  Benefits  Act;  Health  and  Human 
Services  Department.  Social  Security 
Administration;  report,  27778 
Federal  Employees'  Compensation  Act; 
California  Employment  Development 
Department;  report,  1 1088 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  Note:  The  Freedom  of  Iniormation  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make  available 
for  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued,  vadopted,  or 
promulgated  after  July  4,  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions)  and  distribution  of 
these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from  information  submitted  by 
agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact  i 

Mildred  L.  Isler,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington.  DC  2C406 
(202-523-5227  or  (TDD)  202-523-5229). 


Agency  and  sutwgency  name 


Department      of      Defense. 
Office  of  the  Seaetary 


Index  title:  penod  covered,  brief 
descriptiofi  of  contents 


Department  of  Defense.  De- 
partment of  the  Air  Force 


Department  of  Defense.  De- 
partment of  ttie  Army,  Infor- 
mation Systems  Command. 
Army  Putilications  and 
Printing  Commarxj 

Department  of  Education 
(ED).  Office  of  the  Assistant 
Secretary  for  Legislation 
and  Put)bc  Affairs 


Department  of  Energy,  Bon- 
neville Power  Administraton 


OoO  Directives  System  Ouarterty  Index. 
Lists  DoD  Directives  and  DoD  Instruc- 
tions numerically  and  by  subject  matter 
and  Nidudes  final  opmions,  statements 
of  poHcy.  and  administrative  staff  manu- 
als tfiat  affect  ttie  public 


Older  from;  pnce;  make  checks  payable 
to— 


/ 


Department  of  Health  and 
Human  Services.  Put>lic 
Healtfi  Service.  Centers  for 
Disease  Control  (HHS/ 
PHS/CtX:) 


Department  of  Health  and 
Human  Services.  Putjiic 
Health  Service.  Food  and 
Drug  Administration  (HHS/ 
PHS/FDA) 


Numerical  index  of  standard  publications 
(AFR  0-2)  April  3.  1969.  Lists  regula- 
tions, manuals,  and  pamphlets  together 
under  each  sutiject  series:  list  visual 
aids  and  recurring  penodicals  separately 

l^umerical  index  of  departmental  forms 
(AFR  0-9).  April  3,  1989.  Lists  forms 
numerically  wittiin  each  category,  irx^kxt- 
ing  accountable  forms,  forms  requiring 
storage  safeguards,  and  obsolete  forms 

DA  pamphlet  25-30  (Consolidated  Index 
of  Amiy  Putilications  and  Blank  Forms) 
June  30.  1988.  Printed  in  microficfie 

I 

ED  Index  contains  those  records  required 
by  Put)lic  Law  90-23  (Freedom  of  Infor- 
mation Act).  The  irvlex  is  a  guide  to  ED 
policies,  instruction  memoranda,  organi- 
zation functioo  statements,  guidelines, 
decisions  and  procedures  not  put>lished 
in  the  Federal  Register.  Contains 
records  originated  since  May  4,  1980; 
updated  quarterly 

BPA  Manual  Index  dated  1-25-89  (12 
pages).  Policy,  procedural,  and  drec- 
tives  material  indexed  by  subtect  and 
BPA  Manual  cfiapter  number 


Subscriptxxi  service  is  $13.00  annuaRy. 
Mail  certified  bank  clieck  or  postal 
money  order  to  the  Director,  Naval  Pii>- 
lications  and  Printing  Service,  Eastern 
Division.  BuikJmg  4,  Section  D,  700  Rot>- 
bins  Avenue,  Philadelphia.  PA  19111 


National  Technical  Information.  5285  Port 
Royal  Road.  Springfield.  VA  221 6t. 


For  inspectioii,  copyvig,  or  additional 
information  contact 


Itetional  Technical  Information  Service, 
Order  Preprocessing  Section,  5285  Port 
Royal  Road,  Spnngfieki.  VA  22161 


For  inspection  and  copying:  Director  for 
Freedom  of  information  and  Security 
Review.  OASD<PA).  Washngton.  DC 
20301 

Telephone  202-697-1171 

For  adcfitional  mformatnn  OSO  Federal 
Register  Lwson  Officer,  Washnglon 
Headquarters  Services,  Washngton.  DC 
20301 

Tetephdne  202-697-41 1 1 

CUmfl.  Central  Base  Admnstrabon  at  i 

y  est  Ar  Force  installation 


Chief,  Central  Base  Administration 
Air  Force  instalation 


Director,  Army  Pubfcations  and  Prirrtng 
Command.  Hoffman  BIdg.  Alexan** 
VA  22331-0302 


Freedom   of  Information  Officer.   Depart-  '  Office  of  Legislation  and  PUjic  Afiws, 
ment  of  Education,  Office  of  Legislation        Document  Review  Center.  400  Maiytand 


CDC  Freedom  of  Information  Act  (FOIA) 
Index  contains  tfiose  records  required 
by  tfie  Freedom  of  Information  Act  (P.L. 
90-23).  Tfiis  index  provides  Identifying 
information,  t>y  program  and  sutiject,  for 
the  publk:  as  to  any  matter  issued, 
adopted,  or  promulgated  after  July  4, 
1967,  and  not  published  in  ttie  Federal 
Register.  Index  is  updated  quarterly 

Analyst  Operations  Manual:  Training  infor- 
mation, instructions  and  procedures  for 
new  laboratory  personnel 


and  Put)ltc  Affairs,  400  Maryland  Ave.. 
SW..  Washington.  DC  20202 


The  public  may  review  the  index,  obtain  a 
copy  of  ttie  index.  Kvittxxit  cha'je,  or 
secure  furttier  information  corK«ming 
the  contents  of  the  records  listed  by 
contacting  Bonneville  Power  Administra- 
tnn's  Office  of  Media  Relations,  905 
NE.  11th  Avenue,  Portland,  OR  97232, 
or  the  Washington,  DC,  Office,  Fon^estal 
Building,  Room  8G-033,  1000  Independ- 
ence Ave..  SW..  Washington.  DC  20585 


I 

Putilic  Inquiries,  Communications  and  Man- 
agement Analysis  Office.  Centers  for 
Disease  Control,  Atlanta.  GA  30J33. 


National  Technical  Information  Service, 
U.S.  Department  of  Commerce.  5285 
Port  Royal  Rd..  Springfield.  VA  22161. 
Accession  #PB85-211639:  $50.95  for 
paper  copy.  S6.50  for  microfiche 


Ave..  SW.,  Wash»igton,  DC  20202 
Telephone  245-8907  or  472-3850 


Bonneville  Power  Admnstratnn  offices 
hsted  in  previous  column  or  BPA  Areas 
and  Distncts  at  the  foMowing:  1500  NE. 
Innng,  Portland,  OR  97208;  201  Queen 
Anne  Ave.,  N.,  Seattle,  WA  98109;  U.S. 
Cthse,  West  920  Riwerside  Ave.,  Spo- 
kane, WA  99201;  West  101  Poplar  S... 
WaMa  Walla.  WA  99362;  U.S.  Federal 
BIdg,  211  E  7th  Ave.,  Eugene,  OR 
97401;  800  Kensington,  Mssoula.  MT 
59801;  US  Federal  BIdg..  301  Yakima 
St.  Wenatchee.  WA  98807;  1650  Holli- 
partt  Dr.,  Id^ho  Fate.  ID  83401:  and  550 
West  Fort  Street  Bo«e,  ID  83724 

Public  Inqunes.  Communications  and  Man- 
agement Analysis  Office,  Centers  for 
Disease  Control,  Atlanta.  GA  30333 
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Food  and  Drug  Admmetration,  Freedom  of 
Information  Staff.  HFI-35,  5600  Fishers 
Lane.  Rockviile,  MD  20857 


U 


Agancy  and  tubagsncy  nanw 


period  covvad,  brial 
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Bio-rMiirch  MonMortng  Manual  tor  Supar- 
vlnry  In^aaMQator*.  NCm  Nondnicah 
Ona-waak  oourte  conducted  by  tfw  Urn- 
•onal  Camar  tor  ToncotogKal  Raaaarch 

Cantor  tor  Drug*  and  Biotogics  Staff 
tHanuah  Prvnarily  concamad  witfi  the 
praparatton  and  ravtow  of  documarits 
wWwi  Iha  Cantor  for  Oniga  artd  Btotog- 
lea 

Cantor  tor  Food  Safaly  and  AopKad  Nutri- 
Iton  Oaity  Oparating  Guide:  Primarily 
concamad  iwitti  tt>«  preparation  and 
review  of  documents  ivitfMn  the  Cantor 
tor  Food  Satoty  and  App«ad  NuMton 

Cantor  tor  Vatorinary  Madteine  Policy  and 
Prooaduraa  Manual:  Primarily  concamad 
wNh  Iha  preparation  ar«l  revtow  of  docu- 
menla  within  the  Canter  tor  Veterinary 


Order  from;  prioa;  make  ctiacfca  payabto 


Food  and  Drug  Adminialration.  Freedom  of 
Information  Staff.  HFI-35.  SflOO  Fiahars 
Lane.  RocfcvHto.  MO  20657  Coat 
$41.00.  Payabto  to  the  Food  and  Drug 


CompKance  Pokey  Gudes:  Statomanto  o( 
FOA  compfeance  polcy.  indudng  Ihoaa 
Hatomar<t»  which  contam  regulatory 
acilon  guldanoa  information 


Comptovwe  Program  Guidanca  Manual: 
Programa.  plarts  and  inatructions  direct- 
ed to  FDA  field  operationa  for  Program 
It  System  (PlwlS)  protect  mv  | 


Onjg  Autoanatyila  Manual:  A  manual  of 
■utoiMtod  nwlhodi  wfvch  provides  con- 
tort uniformity  teat  specifications  in  USP 
XVN  and  NF  XII.  Provides  aaaurance  of 
homoganaHy  witlw)  a  singto  lot  tor  a 
aato  and  effective  drug  supply.  Specifi- 
cations are  for  al  tatoto  monographa 
wfiere  the  activa  irtgradtort  la  preaant  m 
tow  quanMtoa  (uauaSy  50  mg.  or  laae) 

EORO  Oato  Codaa  Mwiuah  Computor 
ooda  Intomialion  tor  program  maiwga- 
mart  ayatom  proiecto  uaed  for  reporting 
pfotoct  vitormatton  vito  ttM  program  ori- 
ented dato  system  (POOS) 

FtoM  Mawgamant  Diractlvea:  FDA  field 
polcy  in  Iha  aiaaa  of  oparatiorw  man- 
agamenl,  ptorming  and  budget,  program 


Inapacllon  Operationa  Manual:  Standard 
operating  inapactlonal  and  irrvestigatiorv 
al  ptocaduraa  and  Inatructions  uaed  by 
FDA  Invaitigational  paraormel 


Inapactor  Training  Manual:  Basic  training 
manual  lor  food  and  drug  Inapectors  and 
Iriapaclion  techniques 


Inapactor's  Manual  lor  Stato  Food  and 
Drug  OWclato-  Two^art  manual    (i)  op- 

araltona  aadton  conialrts  InspactlorMil 
and  toiiirtlgaMonal  prooaduraa,  (2)  pro- 
gram aadton  oullnaa  the  spadAc  rec- 
ommended inapactional  procedures  tp- 
plcabto  to  a  particular  problem  area, 
commodHy  or  regutated  industry  Simlar 
in  contents  to  the  Inapection  OparaUorta 
Manual  Med  above,  except  tor  FOA 
admMafrative  procedures  wtuch  are  not 
relevant  to  Stato  Food  and  Omg  OfA- 


Inapactor'*  Technical  GuKle  Technical  m- 
tormation  for  FDA  inspectors,  not  previ- 
oualy  availabto  on  a  broad  scato 


Food  and  Drug  Adminialration,  Freedom  of 
information  Staff,  HFI-35.  5600  Fishers 
Lane.  Rocitville.  MO  20657  Coet 
$82.60  Payabto  to  the  Food  «to  Dnjg 
Administration 

Food  and  Drug  Administration,  Freedom  of 
Information  SUff,  HFI-35.  5600  Rshars 
Lane.  RocfcviMe.  MO  20657  Coet 
$33.00.  Payabto  to  the  Food  and  Drug 
Adminiatration 

Food  and  Drug  Adminiatration.  Freedom  of 
totormatton  Staff.  HFI-35.  5600  Fishers 
L«w.  Roclcvile,  MO  20657  Coat 
$42.70.  Payabto  to  the  Food  and  Drug 
Adminiatration 

National  Tacfwiical  Information  Service, 
US  Department  of  Commerce,  5285 
Port  Royal  Rd .  Spnngfieid.  VA  22161. 
M«HMl  accession  f|»P868-915499, 
$104  95:  subecription  accaaaion  #Pe88- 

*  915400.  $135.00 

National  Technical  Information  Service. 
U  S.  Department  of  Commerce.  5285 
Port  Royal  Rd .  Springfield.  VA  22161. 
Pnced  by  section.  Entire  Manual  Accaa- 
aion fPB88-920499.  $146  95:  subacrip- 
Iton  accaaaion  i|iPe66-923-700.  $375.00 

Food  arxl  Drug  Administration.  Freedom  of 
Information  Stotf.  HFI-35.  5600  Fishera 
Lane,  Rocfcvilto.  MO  20657.  Coat 
$56.00.  Payabto  to  the  Food  and  Onig 
Adminiatration 


Food  and  Drug  Adminiatration.  Freedom  of 
Information  Staff,  HFI-35.  5600  Rshara 
Lane.  Roclonlto,  MO  20857  Coat 
$100  00  Payabto  to  the  Food  and  Drug 
Axjnmmstration 

Food  arx)  Drug  Adminiatration,  Freedom  ol 
Information  Staff,  HFl-35.  5600  Fishera 
Lane,  Rodtviito,  MO  20657.  Coat 
$33.80  Payabto  to  the  Food  and  Drug 
Administration 

National  Technical  Information  Sarvica, 
U.S.  Depwtment  of  Commerce,  5285 
Port  Royal  Rd.,  Springfield.  VA  22161. 
Manual  accession  #PB88-913399, 
$5095,  subscription  accession  IfPBM- 
913300  $6500 

Food  and  Drug  Administration,  Freedom  of 
Infomrtation  Stoff,  HFI-35,  5600  Fiahers 
Lane,  RockvMe,  MO  20857  Coat 
$22  30  Payabto  to  the  Food  and  Onjg 
Administration 

Food  arto  Drug  Administration,  Freedom  of 
Informalton  Stoff.  HFI-35.  5600  Fiahars 
Lwia.  RockvMe.  MO  20857  Coat 
$71.00.  Payabto  to  the  Food  and  Drug 


For 


inspection,  copying,  or 

-  iT       II       i  ■  iii 

miormaiion  ooniaci 


Food  and  Drug  Administration.  Freedom  of 
Information  Stoff.  HFI-35.  5600  Fishera 
Lane.  RocfcviHe.  MO  20857.  Coat 
$18.40  Payabto  to  the  Food  and  Drug 
Administration 
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Agency  and  aubagancy  name 


Index  titto:  pertod  covered,  brief 
daacription  of  contonto 


Order  from;  price;  make  checks  payabto 


For  inapecaon,  copying,  or  addtoonal 


Department  of  Health  and 
Human  Services,  Pubic 
HeiMi  Service,  Health 
Services  Administration 
(HHS/PHS/KSA) 


Aiwlytical  MaiKial:  Procedures 
and  methods  used  in  FDA  laboratories 
for  surveHtarfce  of  tt>e  extent  and  signifi- 
cance of  corttamination  of  man  and  his 
'  environment  by  pesttoides  and  ttieir  me- 
taboHtas 

Quantity  of  Contorrts  ComperKtunr  Corv 
taina  information  used  to  measure  ac- 
ceptance levels  of  shrinkage  In  food 
containers.  Divided  Into  two  parts — (1) 
procedures  for  measuring  fiN-of-contairv 
er,  statiatical  evatoation  acceptable 
common  or  uaual  declaration  of  quantity 
of  corttents;  (2)  information  on  sampling 
wfiere  special  tecfiraques  are  required 

Regulatory  Procedures  Marxjal:  Guidance 
on  regutotory  policy  and  support  proc- 
aaaing  procedurea 


Staff  Maiwal  Guides— Organization  and 
Oelegatton:  Directives  issued  by  FOA  to 
eatabkah  pokey,  organization,  proce- 
dures or  responstoikties  in  ttie  adminia- 
Irative  area 

Supervisory  Investigators  Guide:  Guide- 
lir>es  to  assist  supervisory  Inspectors  in 
managing  Investigitional  groups 


to  Admkwtrative  Staff  Manuals:  Cur- 
rart  iating  of  all  stoff  manuals  with  in- 
aiKl/or  table  of  contents 


MSA  Freedom  of  Intonnation  Act  (FOtA) 
Index:  March  1975  to  June  30,  1982. 
The  HSA.  FOIA  Index  is  a  compitotion  of 
supplemento  to  the  departmerrtal 
manuel  system,  program  level  oper- 
ations manuals,  ckculars,  memoranda, 
notices  and  guides  uaed  by  the  compo- 
nents of  HSA.  All  information  Inctoded  In 
this  videx   is  current  as  of  Jurte  30, 

•  1962.  The  respective  txjreau  level  index- 
es are  listed  as  foHows:  OA— Office  of 
THE  Administrator:  OCPA— Pubkc  Af- 
fairs Martagement  System  Manual; 
OPEL— HSA  forward  plan,  fiscal  year 
1979-83;  OM/OCG— HSA  procurement 
operating  instructnns;  OM/OMP— HSA 
transmittal  notices  for  supplements  to 
Hits  manuals;  HSA  Circulars;  OM/ 
OFS— pokey  decistorw.  procedures,  and 
opinion.  BMS — Bureau  of  Medical 
SERVICES:  Division  of  Hospitals  and  Ckrv 
ics  Operations  Manual;  BMS  supple- 
ments *o  HHS  manuals.  Manual  of  Op- 
erations for  PHS  Health  Unit  DFEH. 
BMS;  BMS  circulars;  Contract  Physi- 
cian's Guide.  IHS— Indian  Health 
Services:  IHS  circulars;  IHS  supple- 
mento to  HHS  manuals:  IHS  Operations 
Manual;  General  Counsel  opinions; 
pokey  arto  procedural  manual  and  circu- 
lars. BCHS — Bureau  of  Community 
Health  Services:  BCHS  administrative 
guide  system;  BCHS  OperatKXfs  Manual; 
Emergency  Medical  Service  Systems 
Program  Guideknes;  BCHS  Regional 
Memorandum  Series.  BHPOS— Bureau 
OF  Health  Personnel  Development 
and  Service:  BHPOS  supplements  to 
the  HHS  manuals;  BHPOS  operations 
manuals  which  include  memoranda, 
guideknes.  handbooks  and  procedures 


Tacfmical  Information  Service. 
US.  Department  ol  Commerce,  5285 
Port  Roya.'  Rd.,  Springftoto,  VA  22161. 
Votome  I— Accesston  #PB88-911899, 
$62.95.  Vokjme  II— Accession  #PBe6- 
911999,  $188  95  Entire  Mwiutf— Ac- 
cession #PB88-911799.  $230.00 
Food  and  Drug  Adrrwiistration.  Freedom  of 
Information  Staff.  HFI-35.  5600  Fahers 
Lane,  RockviNe,  MD  20857.  Coat 
$18.60.  Payabto  to  the  Food  and  Drug 


Food  arxl  Drug  Adrwnistratkyi,  Freedom  of 
Information  Stoff,  HFI-35,  5600  Fishers 
Lane,  RockviNe,  MD  20657.  Cost 
$142.80.  Payable  to  tt>e  Food  and  Omg 
Administration 

Food  and  Drug  Admkiistration,  Freedom  of 
Information  Staff,  HFI-35,  5600  Fiahars 
Lane,  RockvUie,  MO  20857.  Coat 
$241.10.  Payabto  to  the  Food  and  Drug 
Admkiistration 

Food  and  Drug  Admriistratkxi,  Freedom  of 
Information  Stoff,  HFI-35,  5600  Fshers 
Lane.  RoekviHe,  MD  20657  Cost  $9  00. 
Payabto  to  the  Food  and  Drijg  Admws- 


Food  and  Drug  Admkiistration.  Freedom  of 
Information  Stoff.  HFI-35.  5600  Fohers 
Lane,  RockviNe,  MD  20657.  Cost 
$31.90.  Payabto  to  the  Food  and  Drug 
Administration 

Office  of  Communications  and  Pubkc  Af- 
fairs, HHS/PHS/HSA,  Room  14A-39, 
5600  Fishers  Lane,  RockviNe,  MO 
20857.  Checks  payabto  to  HHS/Pubkc 
Health  Service.  Mail  to  HSA  CoHection 
Offeer.  HHS/PHS/HSA.  Room  16-36. 
5600  Fishers  Lane,  RockviNe,  MD 
20857.  Fees  charged  for  research  and 
reproduction  of  information  are  based 
upon  the  current  departmental  fee 
scfwdute  for  information  urxter  ttie  FOI 
regiMtwns  (45  CFFI  part  5  subpart  E) 


Office  of  CoiTwnurkcattons  and  Pubkc  Af- 
fairs, HHS/PHS/HSA,  Room  14A-39, 
5600  Fshers  Lwie.  RockviNe.  MO  20857 
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.  .«^.^i  ^Sr-JtciairfBa^ 


Agincy  and  tubagancy  nwna 


of   tha   li 
Offica  o(  ttw  Sacratary 


Oapartmant  o(  tha  Intaitor, 
OMca  o(  tha  Sacrataiy. 
Oflica   (A   Acquiaition    and 


LMpwnsm  Of  vw  wiMnor, 
Office  of  th«  Secrstary. 
Office  of  Arcnft  Services 


of    the    Intenof, 
Bureau  of  Indan  Affairt 


Depertinent    of    the    Interior, 
Biveauof  Mras 


moax  ooa:  panoa  cowafao,  onai 


Oapartmant    o(    tha    li 
Duraau  o(  Radamation 


Dapaftfnant    of    tha    Intanof, 
U.S.  Gaotogical  Sun^ 


Oaparlntant    of    ttw    Inlanor. 
Minacala  ManaQamant  San^ 


OapwImanW  Mmiim<.  TMa  of  CmHaiiti. 
ChackM,  w>  Subiact  Indaa  dalad  Juna 
24,  1968.  mdax  of  db«:«ivaa  containing 
of  caiiaaf  and  fiatd  organi- 
of  tha  Oapartmant,  rtaiagatinni 
of  auttvxity,  ntamai  potkiaa,  guidainaa, 
procaduras,    and 


Ordar  from;  pnca;  maka  chaciu  payabta 


ChacMat  and  Subiact  Indax  of  DaparHnan- 
tal  Manual  Additions  to  tha  FPM  dalad 
Juna  3.  1968.  Indax  of  Oapartrnantal 
paraonnal  managamant  dkadhMa  wtiich 
auppiamant  tlia  Fadafal  Paraonnal 
Manutf 

Ualing  of  Sacraiary's  Odara  which  ara 
oonaidafad  in  aftact  iwith  raapect  to  cur- 
rant oparationa  of  tha  Dapartmant  datad 
Januwy28.  1966 

Oapartrnantal    Manual    AddHions    to    the 

Fadaral  Aoquiailion  Ragutation  (FAR) 


400  CM  ■  Departmental  Manual  AddWon  to 
the  Interior  Property  Management  Regu- 
lations (IPMR)  Part  114-52 


OAS  Indax  of  Operational  Procedures 
Memoranda  (OPM's)  dated  March  1, 
1969:  89-1,  Minimum  Rating  &  Expen- 
anca  naqultanwnts  for  DO)  Professional 
PMa,  GS-2181:  89-2  Temporary  Flghl 
naaiitiMii,  99-3  rroceoures  lor  uana- 
Hon  of  the  Aircraft  Rental  Agraamant 
Syitam  wittvn  the  Contermirwus  UrtMad 
Stalaa;  89-6  Services  Provided,  Uaa 
Ralaa,  and  Payment  and  Collection  Poi- 
das:  e»-S  DOI  Uaa  of  Cooperator  Air- 
craft: 89-9  U.S.  Department  of  tt>e  Interi- 
or (001)  Uaa  of  Mitary  Aircraft;  89-10 
U.S.  Oapartmant  of  the  Intenor  (OOt) 
Uaa  of  Other  Government  Agenciaa'  Air- 
craft 89-12*  Aviation  Safety  Program 
('1969  Edition  of  this  0PM  w«  ba 
iaaued  on  or  about  May  1.  1969):  89-13 
Aircraft  Accident  Prevention  Program 

Buraau  of  Indtan  Affaire  Manual  index  and 
Table  of  Conlants  dalad  June  23.  1963 


Baaic  B««aau  of  Mines  Manual  General 
Tabia  of  Contents  and  ChecMst^Juiy  6. 
1976 


Numeric  and  subiact  Katirig  of 
daa  and  procaduraa  by 


poli- 


paragraph 
Reclamation  Inalructions  Index  dated 


Geological  Survey  Manual.  Table  of  Corv 
lanls.  Checklist  and  Subject  Indax 


Baaic  Minerals  Management  Service 
Manual  Table  of  Contents  and  Checfc- 
M-Oacamber  30. 1967 

Ualad  numadcaHy  by  pan  seriaa,  cfwptar, 
ralaaaa  number,  date,  and  pagaa 

Diraclor's  appaala  decisions  arvJ  indax 


CNaf.  OMon  of  Diractivas  and  Regula- 
tory Management.  Office  of  Improve- 
ment Mwtagament  U.S.  Deparlmant  of 
the  Intanor,  WaaMngton,  DC  20240 

One  copy  0f4y,  no  cfwrge 


GNef,  Division  of  Program  Coordbwlion 
«id  Evaluatnn,  Office  of  Persorwal, 
U.S.  Department  of  the  Intenor.  Waah- 
ington.  DC  20240 

One  copy  only,  no  cfwrge 

Cfvaf.  Division  of  Directives  and  Regula- 
tory Management  Office  of  Improve- 
ment Management.  U.S.  Department  of 
the  Intenor.  Washington.  DC  20240 

Orw  copy  only,  no  cfwrge 

Division  of  Acquisition  and  Assistar>ce, 
Office  of  Acquisition  arKj  Property  Marv 
agament  Department  of  the  Intenor. 
16th  «  C  Sts..  NW..  Room  5512.  Wash- 
ington. DC  20240 

Mocfiarge 

Division  of  Property  Management.  Office 
of  Acqusition  and  Properly  Manage- 
ment Department  of  the  Irrtenor,  18th  & 
C  Sts..  NW.  Room  5512.  Washington. 
DC  20240 

No  ctwrge 

Director's  Office.  Office  of  Aircraft  Serv- 
ices. P.O.  Box  15428.  Boise.  ID  83715- 
9996  Nochvge 


For  inspection,  copying,  or 
ntormation  contact 


Agency  and  aubaoancy  name 


of   the 
National  Park  Seraice 


r 

Department    of    ttie 
Office  of  Heanngs  and  Ap- 
peals 


Division  of  Management  Support  Bureau 
of  Indian  Attars.  18th  and  C  Streets, 
NW  .  Washington.  DC  20245 

No  cfwrge 


In 


fee  acfwdule  in  43 


CFR  2.  AppendK  A 


Buraau  of  Mines 


Bureau  of  Reclamation.  Atterrtion:  0-7923. 
Denver  Federal  Center,  P.O.  Box  25007, 
Denver,  CO  80225-0007.  No  ch»ge 

Paperwork  Management  Officer.  U.S.  Geo- 
logical Sur/ey.  206  National  Center. 
Reaton.  VA  22062 

No  cfwrge 

In  accordance  iwith  fee  scfwdule  in  43 
CFR  2.  Appendn  A 


In  accordance  with  fee  schedule  In  43 
CFR  2.  Appendix  A 


Division  of  Acquisition  and  AssistarK:e. 
Office  of  Acquwrtion  arxl  Property  Marv 
agement  Department  of  tfie  Interior. 
18th  &  C  Sts..  NW  ,  Room  5512.  Wash- 
ington. DC  20240 

Telephone:  (202)  343-6431 

Division  of  Property  Marwgement.  Office 
of  Acquisition  and  Property  Marwge- 
ment Department  of  tfw  Intenor,  I8th  & 
C  Sts,  NW ,  Room  5512,  Washington. 
DC  20240 

Telephone:  (202)  343-3336 

Director's  Office.  Office  of  Aircraft  Serv- 
ices. 3905  Vista  Ave..  Boise.  ID  83705 


^' 


Department    of    ttw    Interior, 
Office  of  Inspector  Gerwral 


Department    of    the    Interior. 
Office  of  Surface  Mining 


Department  of  Labor 


Division  of  Marwgement  Support,  Bureau 
of  Indian  Affars.  Room  334-lnterior 
South,  1951  Corfstitution  Ave.,  NW., 
Washington,  DC  20240 

Telephone:  A.C.(202)  343-3577 

WHam  C.  Mackay  Chief.  Branch  of  Man- 
agement Analysis.  2401  E  St,  t4W., 
Washington,  DC  20241 

Telephone  634-1336 


Bureau  of  Redamatkxi:  Attention:  0-7920, 
Denver  Federal  Center.  P.O.  Box  25007. 
Denver.  CO  80225-007 

Telephone:  (303)  236-6730 

Paperwork  Management  Officer.  U.S.  Geo- 
kjgkwl  Survey:  208  l^tional  Center. 
Reston.  VA  22092 

Telephone  703-648-7309  or  FTS  959-7309 

Dorothy  Cfwistopher,  Directives  Manage- 
ment Officer,  12203  Sunrise  Valley 
Dnve,  Reston.  VA  22091 

Telephone  435-6213 

David  Schuenke.  Chief,  Division  of  Ap- 
peals. Office  of  Program  Review,  Miner- 
als Management  ServK».  1951  Kidwell 
Drive.  Vienna.  VA  22180.  Telepfxxw 
285-2990 


Department  of  Transportation. 
Federal    Higfiway   Adminis- 
I  (FHWA) 


Indax  Wla:  period  covered,  brief 


NPS    Guidelines    and    Directives 

Dated  September  1968 
Lists    all    current    Natiorwl    Park    Senhce 

Guidelines  and  Staff  and  Special  Direc- 


Index-Oigest  -  Index  of  synopses  for  all 
decisions  decided  t>y  OHA  Boards  of 
Appeal  and  pubksfwd  Solicitor's  deci- 
siorw  under  specific  topical  headings. 
Useful  in  researching  legal  holdings  of 
Department  of  tfw  Intenor.  PuUisfwd 
quarterly,  annually  and  on  5-year  basis. 


Indiaa  Qtator— Index  of  auttKxities  cited  in 
—decisions  of  ttie  Interkx  Board  of  Indwn 
Appeal  (IBIA).  Initial  publicatkxi  covers 
vohjmes  1-15  of  IBIA  decisions.  Updated 
annually. 
Administrative  Manual.  Index  related  to  ad- 
ministrative policies,  procedures  and 
standards  as  contained  in  ttw  Adminis- 
trative Manual 


Inspector  General  Manual  Index,  August 
18,  1983  Numeric  arKJ  subiect  listing  of 
internal  policies  and  procedures  by 
volume,  cfwpter,  section,  and  sub-sec- 
tion 

Functional  Index  (OSMRE  Directives 
Listed  by  Functions)  dated  October  22, 
1986 

DepartmerTt  of  Labor  Freedom  of  Informa- 
tion Act  Index  Overview  and  Guide  to 
DOL  agencies  arxj  subagencies  with  irv 
formatnn  on  how  to  obtain  more  de- 
tailed indexes  to  records  nwintained  t>y 
each  subagerx^y;  includes  cross-refer- 
ence to  agencies  t>y  statute  or  executive 
order  28  pages 

CrossRefererx^e  Index  of  cunent  direc- 
tives. The  index  is  alphabetical  l>y  sub- 
ject arxl  within  each  sut>iect  applKable 
directives  are  kjentified.  The  index  also 
irKludes  a  three-part  cross-reference  for 
the  FHPM,  23  U.S.C.  and  23  CFR.  The 
index  Is  updated  semi-annually  (March 
and  September) 

Cease  and  Desist  and  Dnver  Disqualifica- 
tion Final  Orders  by  the  Federal  High- 
way Administrator  1969-1984;  listing  of 
cease  and  desist  and  driver  disqualifica- 
tion final  orders  of  the  Federal  Highway 
Administrator  items  listed  are  identified 
by  case  docket  number,  name  of  carrier 
and  date  notk»  of  investigatkxi  was 
mailed 

Opinions  and  Final  Orders  of  the  FHWA  in 
Reganl  to  the  Regulation  of  Toll 
Bndges:  1968-1984  listing  of  opinions 
and  final  orders  regarding  regulation  of 
toll  bridges  Issued  by  the  Federal  High- 
way Administrator,  which  identifies  tlw 
case  and  the  date  issued 


Ordar  from;  price;  maka  checks  payabla 
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Natiorwl  Park  Service.  Administrative  Serv- 
ices Diviswn.  P.O.  Box  37127,  Washing- 
ton. DC  20013-7127  Attn:  Directives  wtd 
Paperwork  Marwgement  Branch 

No  charge 

EdHonal  Branch.  OHA,  4015  Wiaon  Blvd.. 
Ariington.  VA  22203. 

PrKe:  $50  annualy  for  quarterty  iaaues 
and  bourxl  cumulative  issue  at  end  of 
calendar  year.  Checks  made  payable  to 
Department  of  the  Intenor. 

Price  for  photocopies  as  prescnbed  in  De- 
partment fee  scfiedule  for  FOIA  informa- 
tion (43  CFR  Part  2.  Appendn  A). 
Checks  made  payable  to  Departnrwnt  of 
Itw  Interior. 

Price  on  Qiinquerwiial  issue  is  set  t>y  Gov- 
ernment Printing  OffK«  and  available 
from  tfwt  agerx^. 

Editohal  Branch.  OHA.  4015  Wilson  Blvd.. 
Arlington.  VA  22203 

Pnce:  S5.00  for  Indwn  Citalor.  Checks 
made  payable  to  "Department  of  tlw 
Interwr". 

Editonal  Branch.  OHA.  4015  Wilson  Blvd.. 
Arlington.  VA  22203. 

Price  for  pfiotocopies  as  prescnbed  in  De- 
partment fee  scfwdule  for  FOIA  informa- 
tion (43  CFR  Part  2,  Appendix  A). 
Cfiecks  payable  to  Department  of  tfw 
Interior. 

In  accordarxse  with  fee  scfwdule  in  43 
CFR  Part  2,  Appendix  A  -  Fees 

Office  of  Inspector  Gerwral 


Office  of  Surface  Mining.  Division  of  Man- 
agement Services.  1951  Cortstitution 
Ave..  NW.,  Washington.  DC  20240 

No  cfwrge 

Mail  $4.20  check  payable  to  DEPART- 
MENT OF  LABOR  to:  FOIA  Index  Re- 
quest Counsel  for  Administrative  \ja)ti. 
Division  of  Legislation  and  Legal  Courv 
sel.  Office  of  ttw  Solicitor,  Department 
of  Labor,  200  Constitution  Avenue,  NW.. 
Room  N2428,  Washington.  DC  20210. 

FOIA  Program  Officer,  FHWA.  400  Sev- 
enth Street  SW..  Washingtoa  DC 
20590.  No  cfwrge 


FOIA  Program  Officer,  FHWA.  400  Sev- 
enth Street  SW ,  Washington.  DC 
20590.  No  charge 


For  inapacbon,  copying,  or 
RrfuMMbon  contact 


Natiorwl  Park  Service.  Adminvtratrve  Serv- 
Kes  Division,  PO  Box  37127.  Washing- 
ton. DC  20013-7127  Attn:  Warran  Oada, 
Directives  and  Papenvork  Managamant 
Branch 

Telephone  A.C.  202-523-5138 

EdHonal  Branch.  OHA.  4015  Wtoon  Blvd.. 
Artngion.  VA  22203.  Telephone  703- 
235-3791 


FOIA  Program  Officer, 
enth  Street  SW.. 
20590.  Ho  charge 


FHWA,  400  Sev- 
Washington.     DC 


EdMonal  Branch.  OHA,  4015  Wilson  Blvd., 

Aringlon,  VA  22203. 
Telephone  (703)  235-3791 


Administrafive  Officer.  OHA.  4015  Wilson 
Blvd..  Arknglon.  VA  22203.  Telephone: 
(703)  235-3791 


Betty  Foyes,  Informabon  Officer.  Depart- 
ment of  tfw  Intanor.  Office  of  Inspector 
General.  18th  wid  C  Stteets,  NW., 
Washington,  DC  20240 

Telephone:  343-4356 

Office  of  Surface  Mining.  Divson  of  Maiv 
agement  Services.  1951  Conslitulion 
Ave..  NW..  Washington.  DC  20240 

Tetaphone:  A.C.  (202)  343-2210 

Administfator.  FOIA/PA.  Counsel  for  Ad- 
ministrative Law.  Division  of  Legislation 

'--  and  Legtf  Counsel.  Office  of  the  Soict- 
tor.  Department  of  Labor.  200  Constitu- 
tion Avenue.  NW..  Room  N2428,  Wash- 
ington, DC  20210 

Phone  (202)  523-9277 


FOIA  FVogram  Officer, 
enth  Street  SW.. 
20590 


FOIA  Program  Officer, 
enth  Street  SW.. 
20580 


FHWA.   400  Sev- 
Washaigton.    DC 


FHWA.  400  Sev- 
Washington.     DC 


FOIA  Program  Officer.  FHWA.  400  Sev- 
enth Street  SW..  Washington.  DC 
20590 


Agancy  and  MtMoancy  nama 


of  tha  Traaaixy, 
Dapartmant  Officas 


title:  period  covarad.  brief 
deecription  of  oontcnta 


ArchMactural  arid  Tranaporta- 
lior>  Baniera  Compttanoe 
Bo«d 


CofiwnHtaa  for  Purchaaa  Froni 
Itia  Bind  and  Oltiar  Sai^ara- 
ly  Handfcappad 


ConvnodHy    ruiuraa    TradbiQ 
Conimiaanr) 


Index  of  Seiectad  Recorda,  Juty  1967  to 
Deoembar  1988  Index  either  conWna 
ma  loiowlng  information  or  indk:ata8 
wttara  the  public  may  obtain  information. 
dadaiona,  alatainarti  -tf  ttta  general 
courae  and  matttod  by  wNch  functiona 
ara  ctianrwiad  arid  dalarniinad;  a  d^ 
auffptton  of  the  carMral  and  fWd  dHoaa; 
luiaa  of  prooadiva,  daecriplione  o( 
torma;  lubatanlKw  fulaa  and  atatamanla 
ol  general  potcy  and  Intaipietatlona 
•doplad  by  tfie  agarx^  and  each 
amandmaiH.  raviaion,  or  repeal  of  the 
lofagoing;  Rnal  adjudtealiona  of  caaaa; 
atataininfi  of  policy  artd  inter  preUlioria 
which  have  been  adopted  by  the  agartcy 
and  ara  not  pubNahad  in  the  Federal 
Ragirtar.  «id  aJii*iia>1l*a  staff  menu- 
ale  «id  matucllona  to  ataft  that  affect  a 
member  of  the  pubic  for  the  Depart- 
martlal  Otficea.  Internal  Revenue  Serv- 
ice, UnHad  States  Customs  Service, 
UnNad  Stales  Secret  Service.  Bureau  of 
Alcohol.  Tobacco  and  Rraarma.  Bureau 
of  Engraving  and  Priming.  Financial 
Management  Sen/ice.  United  Statea 
MM.  Bura«j  of  the  Public  Debt.  Office 
of  the  Cuiiipltoler  of  the  Currarwy. 
United  Statae  Savinga  Bond  Diviaion, 
Federal  Law  Enforcement  Training 
Center,  Office  of  the  Asaiatant  Secretary 
for  Tax  Policy. 

ATBC8  Freedom  of  Information  Index; 
June  1978  through  November  196^. 
Rnal  deciaiona  made  In  adjudnation  of 
caaes  coricemirig  Magad  noncompli- 
arwe  to  ttw  Architectural  Bamers  Act  of 
1968;  and  a  record  of  ttw  final  votes  of 
each  member  of  the  Board  m  every 
Board  procae«ing.  ATBC8  annual  re- 
pona;  pampnwa  aaacnnng  me  a  i  hl/o, 
how  to  fie  ooiiM«l"l*.  "^  reaource 
guidea  to  Kteratura  in  the  area  of  creat- 
ing an  acceaaible  environment 

of  AddMona  and  Deletions  to  the 
Procuramant  Uat:  (a)  Procurement  Liat 
1960  incorporatoa  al  addHions  and  dele- 
Itona  through  November  15.  1968;  (b) 
Cwrant    index    Noventoer    1966-^Aaie 


Order  from;  price;  make  checks  payable 


Index  of  final  Commiaalon  opMona,  Irtclut^ 
vig  coricurring  and  dtoaanting  opMona, 
and  orders  w\  the  adjudication  of  cases. 
April  21.  1975  to  date.  (This  mdex  con- 
alala  of  aaparato  chrorx)logical  Mlngaof 
inal  Commiaalon  opinloria  and  ofdara  in 
anforcamant  caaaa  and  raparationa  pro- 
caadtoga  before  the  Commiaaion) 

Iridax  of  atatamanta  of  policy  and  imarpr^ 
taaona  aoopiao  l,  me  L^mmnaran  ara 
not  pubHahed  in  the  Federal  Regiatar. 
April  21.  1975  to  date 

Index  of  Commiaaion  adnwiiatrative  manu- 
als and  instructtoria  to  staff  that  affect  a 
member  of  the  public.  April  21,  1975  to 
date  (Commiaaton  irtatructions  no  kxigar 
in  uae  are  not  included  m  thia  Iridax) 


Ubrary,  Room  5010-MT,  Department  of 
the  Treesury.  Washington^,  DC  20220, 
Reproduced  upon  request;  tees  charged 
per  page  copied  in  accordance  with  fee 
achadula  at  31  CFR  1.6.  Make  checka 
payable  to  Treaaury  of  the  United  Statea 


For  irapection.  copying,  or  additional 
Information  contact 


Agency  and  aubagancy  name 


Treaaury  Department  Ubrary.  Room  5010. 
M^  Treasury  Bk)g.,  15th  and  Pennsyl- 
vania Ave..  NW..  Washington.  DC  20220 


Gerwral  Services  Administra- 
tion (GSA) 


Freedom  of  Infomiation  Officer.  ATBC8. 
Rm.  1010.  330  C  St.  SW..  Washington, 
DC  20202.  Reproduced  upon  request 
Twenty  cents  per  page,  per  copy.  Make 
checks  payable  to  tt>e  Department  of 
Education 

Public  Infonnation  Office,  ATBC8.  Rm. 
1010,  330  C  St.  SW.  Waahington,  DC 
20202.  t4o  charge 


Committee  lor  Purchase  From  ttie  Blind 
arid  Ottier  Severely  HarxlKapped,  Atterv 
Hon:  Freedom  of  Informatton  Ofticar 

Order  from:  Executive  Director,  Committea 
for  Purchase  From  the  Blind  and  Other 
Severely  hIandKapped,  Crystal  Square 
Buiktng  No.  5,  1755  Jefferson  Davia 
Highway,  Surte  1107.  Arlington,  VA 
22202-3509  Price  Ten  cants  per  page, 
per  copy  Make  checks  payable  ta 
Treasurer  of  tfie  United  States 

Ottica  of  the  Secretariat  Commodity  Fu- 
turaa  Trading  Commiaaion.  2033  K 
Street.  f4W  ,  Washington.  DC  20581 

Price:  10  cents  per  page 


Freedom  of  Information  Officer.  ATBC8. 

Rm.  1010.  330  C  St.  SW..  Washington. 

DC 
Phone:  202-245-1591 

Public    Infonnation   Office.    ATBCB.    Rm. 

1010.  330  C  St.  SW..  Waahington.  DC 

20202 
Telephone:  202-245-1591 


Irttematiorial  Bouridaiy  and 
Water  CoiTMTNssion.  United 
SUtes  and  Mexico.  U.S. 
Section 


title:  period  covered,  tirief 
descriptkxi  of  contents 


Office  of  the  Secretariat  Commodtty  Fu- 
tures Tradtog  Commission,  2033  K 
Street  NW..  Washington.  DC  20581 

Telephone  202  254-6314 


FEDERAL  REGISTER  INDEX,  Ji 


ilM9 


^ 


GSA  Freedom  of  Information  index;  Juty  4, 
1967  through  June  30.  1964.  Category 
A  iritormatnn  wttich  is  final  opiniora. 
irickxling  corxMTing  stkI  diaaeritirig  opirv 
ions  and  orders,  made  in  the  adjudica- 
tion of  cases.  Category  B  information 
which  is  those  statements  of  policy  and 
interpretations  wtiich  have  been  adopted 
by  GSA  and  are  not  published  in  tt>e 
FEDERAL  REGISTER.  Category  C  infor- 
mation wfiich  is  adrrwiistrative  staff 
manuals  and  instructions  to  staff  ttiat 
affect  members  of  the  public 


Order  from;  price;  make  checks  payable 


Brochure:  Amistad  Dam  and  Reaervoir 


Brochure:  Fakx>n  Dam  and  Power  Plant 


Water  BuHelins:  Containing  data  for  1  year 
covering  flow  of  Rio  Qrarxle  and  related 
data  from  Elephant  Butte.  NM,  to  Gulf  of 
Mexxx),  re  storage  in  ma)or  reservoirs, 
diversions.  susperKled  silt,  chemical 
arialyses,  sanitary  aspects  of  water  qual- 
ity, meteorologic  data,  and  Irrigated 
araas-for  years  1931  ttvough  1980 

Water  BuHelins:  Containing  data  for  1  year 
covering  flow  of  Cotorado  River  and 
oilier  Western  BourKlary  streams,  and 
related  data  Orickjdirfg  Tijuana.  Santa 
Cruz,  and  San  Pedro  Rivers,  and 
Whitewater  Draw)  for  years  1960 
through  1980 

Color  print  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


Annual  Report:  Operation  of  Rio  Grande 
Dams  arxJ  Reservoirs.  This  report  pro- 
vkles  data  concerning  the  operation  of 
the  International  dams  and  reservoirs 
constructed  by  tf>e  Governments  of  ttie 
United  States  arxJ  Mexico  on  ttie  reach 
of  ttie  Rio  Grande  which  forms  ttie 
boundary  between  the  two  countries 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  arv]  Rectification 
Projects 


Brochure:  Joint  Projects  of  the  United 
States  and  Mexico  ttvough  the  Interna- 
tional Boundary  and  Water  Commission 


■M  1M9,  FEDERAL  REGISTER  INDEX 


O* 


GSA,  Freedom  of  Information  Officer 
(ATRAR).  Washington.  DC  20405.  Price: 
$4.75.  Make  checks  payable  to:  General 
Services  Administration 


For  inapection,  copying,  or 
information  contact 


Proiect  Engineer,  U.S.  Section.  IBWC. 
Route  2.  Box  37.  Highway  90  West  Del 
Rto,  TX  78840.  No  charge 

Resenrairs  Manager.  U.S.  Section.  IBWC. 
P.O.  Box  1.  Fateon  Village.  TX  78545. 
No  cfiarge 

Division  Engineer.  Hydrographic  Division. 
U.S.  SectkXi.  IBWC.  4171  North  Mesa, 
Suite  C-310.  El  Paso.  TX  79902  Pnce 
$4.50  per  bulletin  (daU  for  1  year).  Pay- 
able to:  International  Bouridary  and 
Water  Commission.  U.S.  Sectton 


Division  Engineer.  Hydrographic  Division. 
U.S.  Sectton.  IBWC.  4171  North  Mesa, 
Suite  C-310,  El  Paso.  TX  79902.  Pnce: 
$5.50  per  bulletin  (data  for  1  year).  Pay- 
able to:  International  Bouridary  and 
Water  Commission.  U.S.  Section 

Division  Engineer.  Projects  Division.  U.S. 
Sectton,  IBWC.  4171  North  Mesa.  Suite 
C-310.  El  Paso.  TX  79902  Pnces: 
14>x36>  $4.00  per  map:  10>x28> 
$3.00  per  map.  Payable  to:  International 
Boundary  arxl  Water  Commisskxi,  U.S. 
Sectxxi 

Division  Engineer.  Hydrographic  Division, 
U.S.  Section.  IBWC.  4171  North  Mesa. 
Surte  C-310.  El  Paso,  TX  79902.  No 
charge 


Division  Engineer,  Projects  Division.  U.S. 
Section.  IBWC.  4171  North  Mesa.  Suite 
C-310.  El  Paso.  TX  79902.  Price:  $10  00 
per  map.  Payable  to  International 
Boundary  and  Water  Commisston,  U.S. 
Soction 

Sectton  Secreatry.  U.S.  Sec..  IBWC.  4171 
t*xth  Mesa.  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $6.00  per  brochure.  Pay- 
at>le  to  Intemationai  Boundary  arid 
Water  Commission,  U.S.  Section 


GSA  Central  Office  Ubrwy  vid  the  bjai- 

naaa  service  oerMara  tocated  in  each 

regional  oftea  hatad  balow: 
Central  Office  LJbrary.  »th  &  F  Sts..  NW., 

Rm  1033,  Washington,  DC  20405 
Business  Service  Centers: 
National  Capital  Regkxi: 
7th  &  D  Sts  ,  SW  ,  Washington.  DC  20407 
Region  1:  JoTvi  W  McComwck  Poat  Office 

and  Courthouse.  Boston.  Maaa.  02109 
Region  2:  26  Federal  Plaza.  New  York,  NY 

10278 
Region  3:  9th  &  M«ket  Sts..  PhiadelphM, 

PA,  19107 
Region  4:  Richard  B.  Russell  Bklg..  75 

Spring  St.  Atlanta.  GA  30303 
Regkxi  5:  230  So.  Dearborn  St.  Chcago. 

IL  60604 
Regkxi  6  1500  East  Bannister  Rd..  Kanaas 

Oty.  MO  64131 
Region  7:  819  Taytor  St.  Ft  Worth.  TX 

76102 
Regton   8:    BuikSng   41.    Denver    Federal 

Center.  Denver.  CO  80225 
Region  9:  525  Market  St.  San  Francisco. 

CA  94105 
Region    10:    GSA    Center.    Aubum.    WA 

96002 
Project    Engineer.    U.S.    Sedton.    IBWC. 

Route  2.  Box  37.  Highway  90  West  Del 

Rto,  TX  78840 

Reservoirs  Manager.  U.S.  Section.  IBWC. 
P.O    Box  1.  Fakxxi  VMage.  TX  78545 

Division  Engineer.  HydrographK  Division. 
U.S.  Section,  IBWC.  4171  North 
Suite  C-310.  B  Paso.  TX  79902 


Division  Engineer.  Hydrographic  Diviaiort. 
U.S.  Section.  IBWC.  4171  r*xth 
Suite  C-310.  El  Paso.  TX  79902 


Diviston  Engineer.  Projects  Dvwoa  U.S.' 
Section.  IBWC.  4171  North  Mesa.  Surte 
C-310.  El  Paao.  TX  79902 


Drviston  Engineer,  Hydroyaphic  Diviaioa 
U.S.  Section,  IBWC,  4171  ftorth 
Surte  C-310.  B  Paso.  TX  79902 


Diviston  Engineer.  Projects  Division.  U.S 
Secbon.  IBWC.  4171  t^orth  Mesa.  Surte 
C-310.  El  Paso.  TX  79902 


Section  Secretwy.  US  Sedton.  IBWC. 
4171  North  Mesa.  Suite  C-310.  B  Paso. 
TX  79902 
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AgMwy  and  wbaQMicy  rwiw 


pwtod  oovarad,  bnsf 


AretMM 


(NARA) 


NMiorMi  Sdanc*  Fotntaten 


(NSF) 


NARA  FOtA  tndn  Ms  the  lo«o«Mng  mate- 
riala  <«hich  h«v»  bean  adopted  t>y  NARA 
ainca  April  1.  1965.  aix)  wNch  are  not 
puMahed  n  the  Fedarai  RagNtar  NARA 
final  opimona  and  ordara,  atatamanta  of 
policy  and  iniatpwmiona.  and  admMa- 
Mlwa  alan  manuaia  and  inalrucliona  to 
alafl  MM  aNacI  a  ntambar  of  tha  pubic 


Raviawar  panaiat,  alpfiabattcal  latlng  oofv 
taina  name.  Slala,  and  inatitutton  of  indl- 
viduala  «»ho  ha««  reviewed  proposals  lor 
ttte  National  Sdanca  Foundation  tor  the 
pravioualy  compiated  fiacal  year 

Numerical  index  of  the  following  NSF 
agency-wide  iaauancea  and  Important 
Notices  In  effect  aa  of  Janu«y  24. 1986: 
(1)  Office  of  ttie  Director  Staff  Merrxxarv 
da  (0/D's);  (2)  NSF  Bulletins;  (3)  NSF 
Manuals/Circulars:  (4)  NSF  Handbooits; 
and  (5)  NSF  Important  Notices.  O/O's 
are  uaed  by  the  NSF  Director  and 
Deputy  Director  to  communicate  infor- 
mation to  the  staff.  O/D's  also  may  be 
uaed  to  convey  short-term  policy  stala- 
menls  or  tf>e  Initial  statement  of  kxig- 
larm  policy.  NSF  Bulatina  transmii  ap- 
proved cttangea  to  policy  and  convey 
admlnialrathM  or  "fiouselieeping"  Infor- 
mation. Significant  NSF  policy  and  pro- 
cedure are  located  m  NSF  Manuals. 
NSF  Oculars  (Natoricaly  uaed  to  com- 
munleala  poidaa  and  prooaduraa  of  a 
ccnllt>uiiig  nature)  are  being  convened 
to  Manuals  and  will  be  dncontmued. 
Handbooks,  leas  formal  tttan  Manuals. 
provide  comperxlia  of  information  con- 
cerning NSF  programs,  i.e..  they  do  not 
establish  NSF  policy.  Important  Notices 
are  ttie  Director's  phmery  means  of 
communicating  with  organizations  re- 
ceiving or  eligible  for  NSF  support  Im- 
portant Noticaa  are  Issued  over  the  Oi- 
rector's  signature  and  convey  mforma- 
bon  on  NSF  potdea  and  procedures  or 
ottier  aubiacta  determined  to  be  of  inter- 
eat  to  Itw  academic  community  and  to 


Order  from;  price;  make  chacka  payable 


Index  of  NSF  regulationa  pronxjlgated  In 
the  Code  of  Federal  Regulations  under 
TWe  48.  Public  Contracts  and  Property 
Management:  and  Title  45,  Public  Wet- 
far*.  A  Ming,  by  aubtact  title,  of  cunent 
Foundation  raguMona  with  a  brief  de- 
acription  of  tha  oonlant  of  each 

Publcations  of  the  National  Science  Foun- 
dation. An  ndex  by  topical  dassilicalion. 
aa  of  Apm  1966,  of  current  NSF  publca- 

^  liona  iaaued  and  available  to  the  public. 
UaHiig  inckxle  anr«jal  reports,  specific 
program  armouncementa,  ar«j  bro- 
churaa.  acience  raaourcea  studtes  pam- 
phlets, speciel  studies  publications,  and 
NSF  periodtoala.  In  addition  to  Titles, 
provides  NSF  publication  numbers  and 
copy  phces.  (NSF  Publication  86-18) 

NSF  Guide  to  Programs.  A  composite  list- 
ing of  summary  Information  about  NSF 
aupport  programa.  as  of  October  1985 
Providas  general  guidance  and  informa- 
tion daacrtbing  the  pnndpal  charactaris- 
tlcaandbaaic  purposes  of  each  activity; 
algUMy  requirements;  ctosing  datee 
(where  applicable);  and  the  addraaa 
where  more  detailed  Information  or  ap- 
plications may  be  obtained.  (NSF  Publi- 
cation 86-40) 


Program  PoKcy  and  EvakMtion  Division. 
National  Archivaa  (NAA).  Waahington. 
DC  20406 


For  Inapaction.  copying,  or 
Information  contact 


NSF  Fomw  and  Publications  Section, 
Room  232.  1800  G  St..  NW..  WasfUng- 
ton,  DC  20550.  One  copy  only  (free) 


NSF  Forma  and  Putilications  Section, 
Room  232,  1800  G  St..  NW.,  Washing- 
ton. DC  20550  One  copy  gratis;  or  Su- 
penndendent  of  Documents,  U.S.  Gov- 
ernment Printing  Office,  Washington,  DC 
20402.  SU>ck  No.  038-000-00458-1.  Unit 
price  $5.00 


Program  Policy  and  Evahiation  Division, 
Room  409,  National  Arcfiives  Buiktng. 
8th  and  Permsylvania  Ave ,  NW.,  Waalv 
inglon.  DC.  Mailing  address:  National  Ar- 
chivea  (NAA),  Washington,  DC  20408. 
202/523-3214 


NSF  Library,  Room  245,  1800  G  St.  NW.. 
Washington.  DC  20550 


Office  of  the  General  Counsel.  Room  501. 
1800  G  St.  NW..  Washington.  DC 
20550 


For  inspection  or  copying:  NSF  Library. 
Room  245.  1800  G  St.  NW.,  Washing- 
ton. DC  20550.  For  additional  informa- 
tion: Public  Affairs-  Group,  room  527, 
1800  G  St.  NW..  Washington,  DC 
20550 
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Agency  and  aubagancy  name 


Index  title:  period  covered,  brief 
description  of  contents 


Ontor  from;  price;  make  cfiecks  payable 


For  inspectiori,  copying,  or 
information  contact 


Office  of  Personnel  Manage- 


PermsylvanM   Avenue 
opment  Corporation 


Oevel- 


Pensnn  Benefit  Guaranty 
Corporation.  Legal  Depart- 
ment 


Pe.-xiion  Benefit  Guaranty 
Corporation.  Corporate  Ad- 
ministrative Planning  De- 
partment 


Pension  Benefit  Guaranty 
Corporation.  Insurance  Op- 
erations Department 


Pension  Benefit  Guaranty 
Corporation.  Participant  and 
Emptoyer  Appeals  Depart- 
ment 


Veterans  Administration 


Veterans  Administration 


NSF  Grant  Policy  Manual.  A  compendium 
of  basic  NSF  grant  policies  and  proce- 
dures for  use  by  the  grantee  community 
and  NSF  Staff  The  Manual  implements 
OMB  Circular  No  A-1 10.  which  is  droct- 
ed  toward  starxlardoing  and  simplifying 
tfie  various  accountability  and  reporting 
requirements  amoung  Federal  granting 
agencies.  (NSF  Publication  77-47) 

Index  to  Information.  OPM  Document  No. 
1.  As  of  June  1989.  A  listing  of  puMca- 
tiorw  and  information  systems  arranged 
alpfiabetk:any  by  title.  Tfiis  Index  irv 
ckxles  some  Information  formerly  pub- 
lisfied  in  ttie  Index  to  Civil  Service  Com- 
mission Information 

PADC  Freedom  of  Information  Act  (FOIA) 
Index;  ttiis  Index  contains  numeric  and 
subject  Mings  of  PADC  policy  state- 
ments; putilic  Improvement  polides;  de- 
velopment guidelines;  final  opinions  and 
cases  interpreting  PADC  enabling  legis- 
lation; arxl  internal  policies,  guidelines 
and  administrative  procedures  Contains 
records  originated  smce  October  27, 
1972.  to  date.  Tfie  index  Is  updated 
semi-annually  (March  and  September) 

Index  to  Pension  Benefit  Guaranty  Corp. 
Opinion  Manual;  Sept  2.  1974  to 
present  interpretive  letters  addressing 
ttie  provisions  of  Title  IV  of  tt>e  Emptoy- 
ee  Retirement  Income  Security  Act 
(ERISA)  plan  termination  Insurance  pro- 
gram 

Index  to  Pension  Benefit  Guaranty  Corp. 
Operating  Policy  Manual;  Oct.  1.  1984. 
to  present  contains  basic  pohcy  state- 
ments used  t>y  the  PBGC  staff  In  admin- 
istering Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  (ERISA)  plan 
termination  insurance  program 

Index  to  Pension  Benefit  Guaranty  Corp. 
OfO  Operations  Manual;  Part  1  from 
Sept  2.  1974.  to  Oct  1.  1984.  and 
additional  Parts  as  adopted;  contains 
basic  policies  and  procedures  used  by 
lnsurarx»  Operations  Department  staff 
in  administehng  Title  IV  of  ttie  Employee 
Retirement  Income  Security  Act  (ERISA) 
plan  temvnation  insurarx»  program 

Index  to  Pension  Benefit  Guaranty  Corp. 
Appeals  Board  decisions;  from  Feb.  28. 
1980.  to  present  contains  closed  appeal 
case  decision  letters  that  are  final  deci- 
sions of  ttie  Appeals  Board  made  pursu- 
am  to  PBGC  regulation,  29  CFR  Part 
2606,  Rules  for  Administrative  Review  of 
AgerK^y  Decisions 

Board  of  Veterans  Appeals  Index  1-01-1, 
an  index  to  appellate  decisions.  Annual 
indexes  are  available  from  July  1977  to 
ttie  present.  This  index  is  publlslied  on 
microficfie  only 


Veterans  Administration  Publication  Index. 
1-03-1.  /-Il  information  is  current  as  of 
Oct.  31,  1984.  Classification  subject  and 
numeric  listing  of  manuals,  VA  Regula- 
tions, circulars,  interim  Issues,  hand- 
txioks,  txilletins,  pamphlets,  and  guides, 
conveying  agency  policies,  regulations 
and  procedures  of  a  continuing  nature 


Superindenoent  of  Documents.  U.S.  Gov- 
emmem  Printing  Office.  Wasfiington.  DC 
20402.  Stock  No.  038-00041001-4.  Unil 
Price  $13.00 


Internal  Distribution  Subunit  Room  B-443. 
Office  of  Personnel  Management  1900 
E  Street  NW..  Washington.  DC  20415. 
Free 


NSF  Division  of  Grants  and  Contracts. 
Room  1150.  1800  G  St.  NW..  Washing- 
ton, DC  20550 


PADC.  Freedom  of  Information  Officer, 
Suite  1220  North,  1331  Pennsylvania 
Avenue.  NW.  Waahington.  IX  20004- 
1703.  Fees  cfiarged  for  research  and 
reproduction  of  information  are  baaed 
upon  ttie  curent  Corporation  fee  scfied- 
ule  for  information  under  FOI  regulationa 
(36  CFR  Part  902.  Subpart  I) 


Disctosure  Officer.  Communications  anrt 
Putilic  Affairs  Department  Pension  Berv 
em  Guaranty  Corp.,  Room  7104,  2020  K 
St.  NW..  Washinglon,  DC  20006; 
Ctiarge  $0.10  per  page,  payable  to  Perv 
sion  Benefit  Guaranty  Corp.;  or  contact 
Disctosure  Officer  for  Information  regard- 
ing a  sutjscnption  to  tfie  Opinion  Manual 

Disclosure  Officer,  Communications  and 
Public  Affairs  Department  Penswn  Berv 
efit  Guaranty  Corp..  Room  7104,  2020  K 
St.  NW..  Washington.  DC  20006. 
Ctiarge  SIO  per  page.  Payable  to  Perv 
sion  Benefit  Guaranty  Corp.  or  contact 
Disclosure  Officer  for  price  of  entire  Op- 
erating Policy  Manual 

Disclosure  Officer.  Comnuintcations  and 
Putilic  Affairs  Department  Pension  Berv 
efit  Guaranty  Corp .  Room  7104.  2020  K 
St.  NW..  Washington,  DC  20006 
Charge  $.10  per  page,  payatile  to  Perv 
sion  Benefit  Guaranty  Corp.  or  contact 
Disclosure  Officer  for  price  of  entire  Op- 
erations Manual 

Disctosure  Officer,  Communications  and 
Putilic  Affairs  Department  Pension  Berv 
efit  Guaranty  Corp.,  Room  7104,  2020  K 
St,  NW.,  Washington,  DC  20006. 
Ctiarge  $.10  per  page,  payalile  to  Perv 
sion  Benefit  Guartinty  Corp. 


Indexes  from  July  1977  through  December 
1983  may  be  obtained  from  ttie  Chair- 
man, Board  of  Veterans  Appeals  (01C1), 
810  Vermont  Avenue,  NW.,  Wasfvngton, 
DC  20420.  Indexes  since  January  1984 
may  be  purchased  for  $7.00  per  quarter 
or  for  tfie  annual  cumulative  from:  Pro- 
misel  &  Kom,  Inc.,  4720  Montgomery 
Lane,  Suite  1009,  Bettiesda.  Maryland 
20814 

The  public  may  obtain  a  copy  of  the  index 
witfiout  ctiarge  from  tfie  Veterans  Ad- 
ministration Forms  and  Putilications 
Depot  6307  Gravel  Ave..  Alexandria.  VA 
22310.  ATTN:  Depot  Officer  (0368) 


OPM  Ubrwy  or  any  OPM  Office,  nctodng 
regional  and  area  offices 


PAOC.  Freedom  of  Information  Officer, 
Suite  1220  North.  1331  Pennsytvwie 
Avenue.  NW.  Washngtoa  DC  20004- 
1703. 


i  Disctosure  Officer,  Communications  and 
j  Public  Affars  Department  202-254- 
!  5527  (202-254-8010  tor  TTY  and  TDD), 
2020  K  St,  NW.,  Wash«igton.  DC  20006 


Board  of  Veterans  Appeals.  Room  824, 
Lafayette  BuikUng,  811  Vermont 
Avenue,  NW.,  Washington.  DC  20420, 
or  contact  your  nearest  VA  re 
office 


For  inspection:  VA  Central  Office.  Editorial 
Section,  Room  C-4,  810  Vermont  Ave . 
NW..  Washington.  DC  20420.  Phene: 
(202)  389-3966  -OR-  Admirastralive  Offi- 
cer at  nearest  VA  facility  Check  your 
local  Telepfione  Orectory  under  United 
States  Government,  Veterans  Adminis- 
tration, or  ask  your  Orectory  .Assistance 
Operator  for  tfie  nuirtoer  n  your  area 
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Agricultural  Marlieting  Servtee 

RULES 

Lemons  grown  in  California  and  Arizona,  2 
Oranges  (Navel)  grown  in  Arizona  and  California.  1 
Watermelon  research  and  promotion 
Correction.  88 

Agricultura  Oapartmant 

See  Agricultural  Marketing  Service;  Animal  and  Plant 

Health  Inspection  Service;  Cooperative  State  Research 
Service;  Farmers  Home  Administration;  Federal  Grain 
Inspection  Service;  Forest  Service 

Animal  and  Plant  Haaltti  Inapectlon  Swvica 

NOTICES 

Environmental  statements;  availability,  eto: 
Genetically  engineered  plants;  field  test  permits — 
Tomatoes,  50 

Army  Departmant 

See  also  Engineers  Corps 
NOTICES 

Military  traffic  management 
Frei^t  carriers;  billing  procedures,  54 

BonnavWa  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Third  AC  Intertie.  OR  and  WA  non-Federal  participation 
in  northern  portion,  55 

CoastGuard 

RULES 

Drawbridge  operations: 

New  Jersey,  24 
Regattas  and  marine  parades: 

New  Years  Eve  Celebration,  23         • 

United  States  Coast  Guard  Auxiliary  Fiftieth  Anniversary 
Celebration,  23 
NOTICES 

Committees;  establishment  renewal,  termination,  etc.: 

Towing  Safety  Advisory  Committtee.  84 
Meetings: 

National  Offshore  Safety  Advisory  CoRunittee.  84 

Coromarca  Dapartment 

See  International  Trade  Administration:  National  Oceanic 
and  Atmospheric  Administration 

Commlttaa  for  ttia  Implamentation  of  TaxtHa  Agreemanto 

NOTICES 

Textile  and  apparel  categories: 
Correlation  with  U.S.  Tariff  Schedules,  95 

Conaarvatlon  and  Ranawabia  Enargy  Offica 

PROPOSED  RULES 
Consumer  products: 
Energy  conservation  standards;  refrigerators,  refrigerator^ 
freezers,  and  freezers;  gas  furnaces;  and  television 
sets 
Correction.  88 


Cooparativa  Stata  Rasaarch  Sarvica 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Special  research;  correction.  88 

Daf  anaa  Departmant 

See  Army  Department;  Engineers  Corps;  Uniformed 
Services  University  of  the  Health  Sciences 

Energy  Department 

See  Bonneville  Power  Admiiiistration;  Conservation  and 
Renewable  Energy  Ofilce;  Federal  Energy  Regulatory 
Commission  i  - 

\ 

Engineers  Corps  I      .  . 

NOTICES 

Environmental  statements;  availability,  etc.: 
Wilma  Habitat  Management  Unit,  Snake  River,  WA  55 

Environmental  Protection  Agency 

RULES 

Water  pollution;  effluent  guidelines  for  point  source 
categories: 
Ore  mining  and  dressing;  gold  placer  mining.  25 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Louisiana,  44 

Ohio,  41  1  - 

Water  pollution  control:  | 

Ocean  dumping;  site  designations — 
Gulf  of  Mexico;  Southwest  Pass  Channel,  LA  44 
NOTICES 

Enviroimiental  statements;  availability,  etc.:       •-, 
Agency  statements — 
Comment  availability,  62 

Fanners  Home  Administration 

RULES 

Adminisfrative  regulations: 

Assistant  Administrator.  Conununity  and  Business         — 
Programs;  drought  and  disaster  guaranteed  loans.  11 
Program  regulations: 

Drought  and  disaster  guaranteed  loan  program.  2 

Federal  Emergency  Management  Agency  ^  . 

NOTICES 

Radiological  emergency;  State  plans: 
Iowa,  63 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Christine  Fails  Corp..  57 
Applications,  hearings,  detenninations,  etc: 

CNG  Transmission  Corp..  57 

El  Paso  Natural  Gas  Co..  58 

Hidalgo  County,  TX.  61 

Northern  Natural  Gas  Co..  58 

Paiute  Pipeline  Co.,  57 

Panhandle  Eastern  Pipe  Line  Co..  58.  61 
(2  documents) 


IV 


Federal  Regiter  /  Vol.  54.  No.  1  /  Tuesday.  January  3.  1969  /  Contenta 


Federal  Regbter  /  Vol.  54.  No.  1  /  Tuesday.  January  3.  1989  /  Contents 


Tennessee  Gas  Pipeline  Co.,  59 
Texas  Eastern  Transmission  Co..  59 
Texas  Gas  Transmission  Corp..  59,  62 

(2  documents) 
Transcontinental  Gas  Pipe  Line  Corp..  61 
Trttnkline  Gas  Co..  57.  60 

(2  documents) 
United  Gas  Pipe  Line  Co..  60 

(2  documents] 

Federal  Oram  Inepectton  Service 


Grain  standards: 
Peas,  whole  dry 
Correction,  88 

Federal  Home  Loen  Benk  Board 

NOTWCS 

Receiver  appointments: 
American  Savings  &  Loan  Association,  63,  64 

(2  documents] 

Federal  MarMme  Commleelon 


Agency  information  collection  activities  under  0MB  review. 

65 
Agreements  filed,  etc  65 


I  AdmWetratton 

) RULES 

Signal  systems:  grade  crossing  safety,  49 
Federal  Reeerve  System 


Applications,  hearing,  determinations,  etc.: 
Colonial  Banc  Corp.  et  al..  66 
Eastchester  Financial  Corp.  et  al..  66 
Jason  Bankshares,  In&,  66 
Pattersoa  Alex,  et  al.,  67 

Federal  Trade  Commleelon 

PROMSCO  RULES 
ProhiUted  trade  practices: 
Budget  Rent  A  Car  Corp.,  35 

Flnwidel  Management  Service 
See  Fiscal  Service 

Flecal  Service 


Treasury  tax  and  loan  depositaries  and  depositaries  for 
Federal  taxes: 
Fees  to  financial  institutions,  40 

Fleh  and  WMWe  Service 

Monccs 

Agency  information  collection  activities  under  0MB  review. 

66 
Meetings: 
Fire  management  in  ptiriis  and  wilderness  areas 
interagency  policy  review  team,  50 

Food  and  Drug  AdrnMetratlon 

MOTKCS 

Food  for  human  consumption: 
Ready- to.«at.  salt-cured,  air-dried,  uneviscerated  fish 
(kapchunka);  compliance  policy  guide  availability; 
correction.  88 


GranU  and  cooperative  agreements:  availability,  etc.:       ^ 
Orphan  drug  products;  safety  and  effectiveness,  clinical 
studies:  correction.  88 

Foreign  Aseets  Control  Office 

RULES 

Foreign  assets  control: 

North  Korea;  travel  transactions,  21 
Panamanian  transactions,  21 

Foreet  Service 

NOTICES 

Environmental  statements;  availability,  etc^ 
Klamath  National  Forest  CA.  52 
(2  documents) 
Meetings: 
Fire  management  in  park  and  wilderness  areas 
interagency  policy  review  team.  50 

General  Servlcee  AdmmMration 


Federal  property  management: 
Federal  travel — 
Travel  and  transportation  expense  payment  system 
using  contractor-issued  diarge  cards,  centrally- 
billed  accounts,  and  travelers  checks,  28 

Health  and  Human  Servlcee  Depertment 

See  Food  and  Drug  Administration;  Health  Care  Financing 
Administration 

HeaMh  Cwe  Financing  AdrnMetratlon 

NOTICES 

Meetings: 

Home  Health  Claims  Advisory  Committee,  67 
Organization,  functions,  and  authority  delegations.  67 


hnmigratlon  and  Naturalization  Service 


I 


Immigration: 
United  States-Canada  Free-Trade  Agreement 
implementation;  nonimmigrant  classes,  12 

mdtan  Affairs  Bureau 

Irrigation  projects;  operation  and  maintenance  charges: 

Fort  Hall  Indian  Irrigation  Project  ID.  68 
Meetings: 

Fire  management  in  paries  and  wilderness  areas 
interagency  poUcy  review  team.  50 

Interior  Depertment  „       „  ,     j 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau:  Minerals  Management  Service; 
National  Park  Service 

httemal  Revenue  Service  ^ 

RULES 

Income  taxes: 
State  income  taxes;  allocation  and  apportionment  of 
deduction 
Correction,  16 
PROKMCO  RULES 
Income  taxes: 
Cash  or  deferred  arrangements  (401  (k))  and 

nondiscrimination  requirements  for  employee  and 
matching  contributions 
Correction,  39 


Procedure  and  administration:        \ 
Disclosure  of  information.  39 

NOTICES 
Meetings: 
Commissioner's  Advisory  Group,  85 

Intematlonal  Trade  Administration 


Antidumping: 

Barium  chloride  bom  China.  52 
Cheese,  quota:  foreign  government  subsidies: 

Annual  list  53 

Internatloiial  Trade  Commisalon 

MOKMEORULES 

Freedom  of  Information  Act  implementation.  37 
Interstate  Commerce  Commission 

NOTICES 

Railroad  sei  idces  abandonment 
Burlington  Northern  Railroad  Co..  72 
Southern  Railway-Carolina  Division  et  al..  72 

Justice  Department 

See  Immigration  and  Naturalization  Service 


See  also  Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
73 

Land  Management  Bureeu 

NOTICES 

Classification  of  public  lands: 

Oregon:  correction.  69 
Environmental  statements;  availability,  etc.: 

Alturas  Resource  Area,  CA.  70 
Meetings: 

Craig  District  Crazing  Advisory  Board.  70 

Fire  management  in  pariis  and  wilderness  areas 
interagency  policy  review  team,  50 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  70 

Oregon.  70 

Legal  Servlcee  Corporation 


Eligibility  for  legal  assistance;  income  levels,  48 

Use  of  funds  from  sources  other  than  the  Corporation,  46 

Mine  Safety  and  HsaWi  Administration 

RULES 

Mining  products;  testing,  evaluation,  and  approval  fees,  17 


Environmental  statements;  availability,  etc.: 
Central  California  OCS— 
Lease  sole;  call  for  information  and  nominations,  91 

National  Oceanic  and  Atmoaplieric  Administration 

RULES 

Fishery  conservation  and  management 

Pacific  Coast  groundfish,  32 
PROKMED  RULES 
Fishery  conservation  and  management 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  49 


National  Partt  Service 

NOTICES 
Meetings: 
Fire  management  in  paries  and  wilderness  areas 
interagency  policy  review  team.  50 
National  Register  of  Historic  Places:  ^ 

Pending  nominations — 
Ariuuisas  et  aL.  71  « 

Nuclear  Reoulatorv  PmiMnliiinn 

NOTICES  ' 

Meetings;  Sunshine  Act  86 
Applications,  hearings,  determinations,  etcj 
Arizona  Public  Service  Ca  et  aL.  75 

Peace  Corps 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
77 

Public  Health  Service 

See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.  77 

Depository  Trust  Co.,  78 

National  Securities  Clearing  Corp..  78 

Options  Clearing  Corp.,  79 
Applications,  hearings,  determinations,  etc- 

Matrix  Corp.,  80  ' 

Westergaard  Fund,  Inc.  80 

Smail  Busineea  Atiiiiliiistration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

81 
Disaster  loan  areas: 
California.  82 

(2  documents) 
Florida.  82 
Minnesota,  82 
Pennsylvania,  83 

(2  documents)     y^ 
Texas,  83  ^       '' 

Tennessee  VaRey  Auttiorlty 

NOTICES 

Meetings;  Sunshine  Act  86 

Textile  Agreements  Implementation  Committee 
See  Committee  fw  the  Implementation  of  Textile 
Agreements 

Tranaportatlon  Department 

See  also  Coast  Guard;  Federal  Railroad  Administration 

NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  84 

Treasury  Depertment 

See  also  Fiscal  Service;  Foreign  Assets  Control  Office; 

Internal  Revenue  Service 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

M 
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95 
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Rules  and  Regulations 
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Fadetal  Register 

Vol.  64.  No.  1  - 

Tuesday,  January  3,  1988 


This  taction  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codded  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  lilies  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  907 

[Navel  Orange  ReguMkNi  Ml] 

Naval  Oranges  Grown  in  Arizona  and 
Designated  Part  of  CaUfomia; 
Limitation  of  Handling 

aqency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


:  Regulation  681  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  December  30, 1988, 
through  January  5, 1989.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
navel  oranges  with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  situation  confronting 
the  orange  industry. 

DATES:  Regulation  681  (§  907.981)  is 
effective  for  the  period  December  30, 
198a  through  January  5, 1989. 

RM  FURTHEII  mFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2528-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

SUPPLEMENTARY  INFOMNATKM: 

This  final  rule  is  issued  under 
Marketing  Order  907  [7  CFR  Part  907],  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  atich  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
AcL  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4,065  producers  in 
California  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California -Arizona  navel  oranges  may 
be  classified  as  small  entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1988-89  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Conimittee 
met  publicly  on  December  2a  1988,  in 
Visalia,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended, 
by  a  ten  to  one  vote,  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  demand  for  113's 
has  improved. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 


interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act,  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Arizona,  Cahfomia,  Marketing 
agreements  and  orders.  Navel,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 

PART  907— NAVEL  OflANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  StaL  31.  as 
amended;  7  U.S.C.  801-674. 

2.  Section  907.980  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in,  the 
Code  of  Federal  Regulations. 

§907.961    Navel  Orange  Regulation  6S1.   • 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  30, 
1988,  through  January  5, 1989,  are 
established  as  follows: 

(a)  District  1: 1.066.000  cartons; 

(b)  District  2: 117,000  cartons; 

(c)  District  3:  65.000  cartons; 

(d)  District  4:  52.000  cartons. 
Dated:  December  29, 1988. 

Robert  C  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

|FR  Doc  88-30256  FUed  12-29-88:  3:14  pm| 
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7CFR  Part  110 
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AOCNCV:  Agricultural  Marketing  Service. 

USDA. 

ACnON:  Final  rule. 


:  Regulations  646  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
303.539  cartons  during  the  period 
January  1  through  January  7, 1980.  Such 
action  is  needed  to  balance  the  supply 
of  fresh  lemons  with  market  demand  for 
the  period  specified,  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

OATIS:  Regulation  646  ({  910.946)  is 
effective  for  the  period  January  1 
through  January  7. 1980. 
ran  FUNTMen  mmmAntm  contact: 
Raymond  C  Martin.  Section  Head. 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F4V, 
AMS,  USDA,  Room  2523,  South  Building. 
P.O.  Box  96456,  Washington.  DC  20000- 
6456;  telephone:  (202)  447-5607. 
SUPTLEMCNTAIIY  INTOWiATlOW;  This 
final  .-ule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultiu-al  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  Entity 
orientation  and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  aiuiual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultiu-ai 
service  Bnns  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3.50a000.  The  majority  of  handlers  and 


producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

Tliis  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act"  7  U.S.C.  801-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  injformation.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
Committee  met  publicly  on  December 
28, 1988,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  reconunended  a  quantity 
of  lemons  deemed  available  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  ths  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Autfaority:  Sees.  1-19,  M  Stat  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.946  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 


(910.946    LMnon  RaouMlon  •46. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  January  1, 
1989.  through  January  7, 1989,  is 
established  at  303,539  cartons. 

Dated:  December  29, 1988. 
Robert  C  Kaanay, 

Deputy  Director,  Frvit  and  Vegetable 
Division. 

(PR  Poc.  88-^0257  Filed  12-2»-88:  3:14  pm] 
mxlNQ  oooe  S4ie-a>-M 

Farmer*  Home  Administration 
7  CFR  Part  1980 

Drougtit  and  Disaster  Guaranteed 
Loan  Program 

AQCNCV:  Farmers  Home  Administration, 
USDA. 

action:  Interim  rule. 


:  The  Farmers  Home 
Administration  (FmHA)  is  amending  its 
regulations  to  provide  procedures  for 
guaranteeing  loans  to  rural  businesses 
impacted  by  drought  hail,  excessive 
moisture,  or  related  conditions  in  1988. 
This  action  is  needed  to  implement 
section  331  of  the  Disaster  Assistance 
Act  of  1988.  The  intended  effect  of  this 
action  is  to  provide  loan  guarantees  to 
businesses  in  rural  areas  which  suffered 
losses  or  distress  as  a  result  of  drought 
hail,  excessive  moistive,  or  related 
conditions  in  1988. 

dates:  Effective  Date:  January  3, 1989. 
Written  conwnents  must  be  received  on 
or  before  March  6, 1989. 

ADORCSSES:  Submit  written  conunents 
in  duplicate  to  the  Office  of  the  Chief. 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration. 
USDA.  Room  6348.  South  Agriculture 
Building.  Washington.  DC  20250.  All 
written  comments  will  be  available  for 
public  inspection  during  regular  working 
hours  at  the  above  address.  The 
collection  of  information  requirements 
contained  in  this  rule  have  been 
approved  by  OM6  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980. 
Submit  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  the  Fanners 
Home  Administration,  Washington,  DC 
20503. 

FON  FlUrmCR  mFONMATION  CONTACT 

Lawrence  Bowles,  Loan  Specialist 
Business  and  Industry  Division,  Farmers 
Home  Administration,  USDA. 
Washington,  DC  20250,  Telephone  (202) 
475-3811. 


^■:^' 
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SUPPLEMENTARY  INFONMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  non-major. 
This  action  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
•agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  *<ith  foreign- 
based  enterprises  in  doiAestic  or  export 
markets. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Intergovemmental  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.422,  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3105,  Subpart  V:  48 
FR  29112,  June  24, 1983;  49  FR  2287,  May 
31, 1984;  50  FR  14088.  April  la  1985). 

Discussion  of  Interim  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans. 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C.  553  with 
respect  to  such  rules.  However,  FmHA 
is  making  this  action  effective 
immediately  upon  publication  in  the 
Federal  Register  without  securing  prior 
public  comment.  The  purpose  of  this  rule 
is  to  provide  assistance  to  businesses 
which  have  been  distressed  by  natural 
disasters  that  have  occurred  in  198S. 

Especially  as  a  result  of  drought 
across  most  of  the  country,  an 
emergency  situation  exists.  This  interim 
rule  is  a  response  to  an  existing 
situation  and.  while  this  Department  is 
reluctant  to  short  circuit  prior  public 
comment  it  is  certain  that  failure  to 
implement  a  mandated  program  at  once 


will  result  in  significant  economic  harm 
to  the  public. 

FmHA  believes  it  is  essential  that  this 
assistance  be  made  available  as  soon  as 
possible  before  it  is  too  late  for  the 
businesses  to  recover.  The  typical 
drought-impacted  business  in  rural 
communities  was.  going  in  to  the  1988 
season,  only  beginning  to  recover  from 
the  serious  agricultural  and  other 
physical  and  economic  problems  of  the 
preceding  decade.  Forbearing  creditors, 
aware  that  any  business  depends  on  its 
customers'  economic  health,  can  forbear 
just  so  long.  Rural  businesses  and  their 
creditors  must  plan  for  the  immediate 
economic  future.  Without  immediate 
implementation  of  programs  of  financial 
assistance,  there  is  no  reason  to  assume 
the  creditors  of  rural  businesses 
devastated  by  the  blow  to  the 
agricultural  and  other  rural  business 
sectors  will — or  can — continue  to 
forbear. 

The  Disaster  Assistance  Act  of  1988, 
moreover,  states  "(1)  the  disasterous 
drought  of  1988  is  adversely  affecting  a 
large  number  of  States,  with  serious 
economic  consequences  for  family 
farmers;  (2)  the  harm  caused  by  the 
drought  is  not  limited  to  farmers,  but 
extends  to  each  rural  community  whose 
economic  viability  is  being  devastated; 
(3)  rural  businesses  and  financial 
institutions  are  already  experiencing  the 
negative  effects  of  decreased  sales,  and 
they  anticipate  severe  problems  over  the 
next  year,  due  to  crop  failures  and  the 
unavailability  of  credit  *  *  *." 

Likewise,  the  Joint  Explanatory 
Statement  of  the  Conference  Committee 
in  reporting  HR-5015  (now  Pub.  L  100- 
387)  is  emphatic  in  treating  programs 
under  the  Act  as  emergency  matters, 
and  states  "the  conferees  expect  the 
Secretary  of  Agriculture  to  carry  out  the 
provisions  of  this  bill  in  as  efficient  and 
straightforward  manner  as  possible. 
Paperwork  should  be  simplified  and 
procedures  to  receive  assistance  should 
be  expedited."  The  Department  is  now 
fmalizing  regulations  streamlining  the 
BAI  program  and  this  rale  further  eases 
requirements  applicable  to  disaster 
assistance  loan  guarantees  to  be 
processed  under  the  BAI  program.  The 
Secretary  means  to  get  this  assistance  in 
place  now  to  minimize  the  human  and 
financial  tragedy  that  is  the  aftermath  of 
the  drought  and  other  natural  disasters 
of  1988. 

The  Department  is  well  aware  that  an 
emergency  exists  because  of  the  natural 
disasters  of  1988.  Rapid  delivery  of 
economic  assistance  is  essential.  A 
major  study  by  the  Chamber  of 
Commerce  of  the  United  States  in  1985 
is  helpful  in  assessing  the  impact  of 
rural  industrial  jobs.  That  study  dealt 


with  job  creation  within  a  community 
and  concluded  that  100  new  industrial 
jobs  support  351  people  and  increase 
personal  incomes  by  $1,030,000.  An 
added  97  households  depend  on  those 
100  jobs,  as  do  $600,000  in  retail  sales. 
Those  sales  would  support  one 
additional  retailer  and  68  retail  jobs. 
Making  credit  available  promptly  for 
drought-impacted  rural  businesses  and 
industries  is.  therefore,  of  importance. 

Public  comments  will  be  accepted  for 
60  days  and  later  revisions  will  be  made 
to  this  interim  rule  if  justified  on  the 
basis  of  comments  received.  This 
procedure  will  make  assistance 
available  now.  The  usual  course  of  a 
proposed  rule,  comment  period, 
comment  analysis,  and  a  final  rule 
incorporating  changes  would  inevitably 
mean  a  60  to  90  day  delay  in  getting 
assistance  where  it  is  most  needed. 
Those  seeking  to  comment  and  make 
suggestions  for  improvement  should  be 
advised  that  final  action  will  occur  as 
promptly  as  possible  after  the  60  day 
comment  period. 

Discussion  of  the  Rule 

FmHA  is  implementing  section  331  of 
the  Disaster  Aissistance  Act  of  1988  by 
adding  an  appendix  for  this  new 
program  at  the  end  of  its  Business  and 
Industry  loan  program.  The  loan 
guarantees  authorized  and  implemented 
by  this  action  will  be  called  Drought  and 
Disaster  Guaranteed  Loans.  These  loans 
will  be  available  to  generally  the  same 
type  of  entities  as  Business  and  Industry 
loans  for  generally  the  same  type  of  loan 
purposes  as  Business  and  Industry 
loans,  through  generally  the  same  type 
of  lenders.  TTie  major  differences 
between  Drought  and  Disaster  loans  ^nd 
Business  and  Industry  loans  are  as 
follows: 

(1)  Drought  and  Disaster  loans  must 
assist  in  aUeviating  financial  distress 
caused  to  rural  business  entities  by 
drought  hail,  excessive  moisture,  or 
related  conditions  in  1988  or  assist  such 
entities  which  refinance  or  restructure 
debt  as  the  result  of  losses  incurred 
because  of  such  natural  disasters. 

(2)  Drought  and  Disaster  loans  for 
refinancing  may  allow  an  existing  lender 
to  bring  that  part  of  its  existing 
unguaranteed  debt  that  has  been 
adversely  affected  by  a  disaster  under 
the  new  guarantee.  In  no  case  will  the 
guarantee  exceed  90  percent  of  loan 
principal. 

(3)  The  maximum  amount  of  Drought 
and  Disaster  loans  to  any  one  borrower 
is  $500,000. 

(4)  The  requirement  for  borrower's 
equity  contribution  to  the  business  may 
be  somewhat  smaller  for  a  Drought  and 
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Disaster  guaranteed  loan  than  for  a 
Business  and  Industry  loan,  although 
that  equity  must  be  positive  and  must  be 
such  that  when  considered  with  other 
credit  factors,  repayment  of  the  loan  and 
continued  success  of  the  business 
operation  are  reasonably  assured. 

(5)  The  guarantee  on  a  Drought  and 
Disaster  loan  will  cover  principal  only 
and  will  not  cover  interest  or  protective 
advances. 

Generally,  except  where  the  Disaster 
Assistance  Act  mandates  otherwise. 
FmHA  has  sought  to  minimize 
differences  between  these  loans  and 
Business  and  Industry  loans  so  that  field 
staff,  lenders,  and  others  already 
familiar  with  BAl  guaranteed  loans  will 
be  able  to  handle  these  loans  without 
any  significant  training  or  research.  This 
will  expedite  the  provision  of  needed 
assistance. 

List  of  Subjects  in  7  CFR  Part  1986 

Loan  Programs — Business  and 
industry — Rural  development 
assistance.  Rural  areas. 

Accordingly.  Title  7.  Chapter  XVm.  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PARTIQeO-QENERAL 

1.  The  authority  citation  for  Part  1960 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1968: 42  U.S.C.  1480;  S 
U5,C  301;  7  CFR  2.23;  7  CFR  2.70;  Pub.  L 
100-387. 

Subpart  A— General 

2.  Section  1980.6(a]  is  amended  by 
removing  all  second  level  paragraph 
designations  and  arranging  the 
deBnibons  in  alphabetical  order,  by 
adding  "or  1960-68"  after  "449-35."  "or 
1960-69"  after  "449-34".  and  "or  1980- 
70"  alter  "449-36"  wherever  those  form 
numbers  appear,  and  by  adding  the 
following  new  definition  after  the 
paragraph  that  begins  with  the  words 
"Contract  of  Guarantee,"  to  read  as 
follows: 

1 1M04    DeflnMons  and  atibrsvlations. 

(a)  *  •  • 

Drought  and  Disaster  Guaranteed 
loans.  Guaranteed  loans  authorized  by 
§  331  of  the  Disaster  Assistance  Act  of 
1988  (Pub.  L  100-387).  providing  for  the 
guarantee  of  loans  to  assist  in 
alleviating  distress  caused  to  rural 
business  entities,  directly  or  indirectly. 
by  drought  hail,  excessive  moisture,  or 
related  conditions  occurring  in  1968.  and 
pro\'iding  for  the  guarantee  of  loans  to 
such  rural  business  entities  that 
refinance  or  restructure  debt  as  a  result 
of  losses  incurred,  directly  or  indirectly, 
because  of  such  natural  disasters.  See 


Subpart  E  of  this  part  and  its 
appendices,  especially  Appendix  l. 
containing  additional  instructions  for 
these  loans. 


3.  Section  1980.6(b)  is  amended  by 
removing  all  second  level  paragraph 
designations  and  arranging  the 
abbreviations  in  alphabetical  order,  and 
by  adding  after  the  paragraph  that 
begins  with  the  abbreviation,  "BAI."  the 
following  new  definition  to  read  as 
follows: 

919606    Defmwons  and  sbtyevtoHoos. 

•  *        •        •        • 

(b)  *  *  • 

DB'D — Drought  and  Disaster 
guaranteed  loans. 

•  *        •        *        • 

S196IU0    [Amended] 

4.  Section  1960.20  is  amended  in  the 
introductory  text  by  adding  at  the 
beginning  thereof  the  phrase  "Except  as 
regards  D&D  loans  (see  Subpart  E  of  this 
part)."  and  by  replacing  the  following 
word  "The"  with  the  word  "the". 

S.vSection  196a83(b)  is  amended  by 
adding  to  the  end  of  the  list  of  forms  the 
following  to  read  as  follows: 

S1960J3    FmNAForms. 

•  •        •        •        * 

(b)  •  •  • 


FwiHAForm 
Na 

rstoolfonn 

Pupoaa  and  coda  * 

« 

•                            • 

•     X 

1960-68 

..  tandafa 

UawltoMtaUM/ 

Agraa- 

contract  batwwan 

waol— 
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onaOAO 

and 

guarantsad  loan. 

Olaaslar 

(2) 

Guaran- 

laad 

Loana. 

1960-60 

...  Low  Note 

Uaad  10  axpraas 

Guaran- 

iMIItB  Ot  ItW 
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Orougnt 
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and 

loan.(l) 

Ditastar 
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Loana. 

1960-70 

...  Aaaignmant 

UsadloexpreM 

Ouarintaa 

tarmt  q4  the 

Agraa- 

guaranlaaand 

nwd— 

Ihanaturaand 

OrougM 

InMof 

and 

oonttadual 
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Quaran- 

wtMn  a  holdar 

■■  •  ■■ 

taadUiaa 

buyaa 

(t) 

■CodR  (1)  FmHA  uaa  only, 
uae.  (3)  Lender  uae  only. 


(2)  FmHA  and  lender 


Subpart  E— Buslneee  and  Induatrial 
Loan  ProQrain 

6.  Section  1980.401  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
(d)  and  (e)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

S  1960,401    Introducttoa 

*        •        *        •        * 

(c)  This  subpart  and  its  appendices 
(especially  Appendix  I)  also  contain 
instructions  for  Drought  and  Disaster 
(D&D)  guaranteed  loans  authorized  by 
section  331  of  the  Disaster  Assistance 
Act  of  1988  (Pub.  L  100-387).  These 
loans  must  be  to  alleviate  distress 
caused  to  rural  business  entities, 
directiy  or  indirectly,  by  drought  hail, 
excessive  moisture,  or  related 
conditions  occurring  in  1988.  or  to 
provide  for  the  guarantee  of  loans  to 
such  rural  business  entities  that 
refinance  or  restructure  debt  as  a  result 
of  losses  inciured,  direcUy  or  indirectly, 
because  of  such  natural  (Usasters. 
***** 

7.  Section  1980.402  is  amended  by 
adding  the  following  new  definitien 
after  die  paragraph  beginning  with  the 
words  "Development  cost" 

S  1960.402    DefMttons. 

Drought  and  Disaster  guaranteed 
loans.  Guaranteed  loans  authorized  by 
section  331  of  the  Disaster  Assistance 
Act  of  1988  (Pub.  L 100-387).  providing 
for  the  guarantee  of  loans  to  assist  in 
alleviating  distress  caused  to  rural 
business  entities,  directiy  or  indirectly, 
by  drought,  hail,  excessive  moistxu*.  or 
related  conditions  occurring  in  1988,  or 
providing  for  the  guarantee  of  loans  to 
such  rural  business  entities  that 
refinance  or  restructure  debt  as  a  result 
of  losses  incurred,  directly  or  indirecUy, 
because  of  such  natural  disastera. 


S1960.49S    (Ainendedl 

a  The  intitKiuctory  text  of  fi  1980.495 
is  amended  by  adding  the  phrase  "B&I 
and  D&D"  between  the  words 
"processing"  and  "loan." 

9.  Section  1980.495  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

§1960.495    FmHA  fonns  and  guidae. 
*        *        •        •        • 

(i)  "Instructions  for  Loan  Guarantees 
for  Drought  and  Disaster  Relief  and 
Forms  FmHA  1980-6a  "Lender's 
Agreement— Drought  and  Disaster 
Guaranteed  Loans,"  1960-60,  "Loan 
Note  Guarantee — Drought  and  Disaster 
Guaranteed  Loans,"  and  1960-70. 
"Assignment  Guarantee  Agreement— 
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Drought  and  Disaster  Guaranteed 
Loans."  are  referred  to  as  "Appendix  L" 

10.  Appendix  C  is  amended  by  adding 
a  new  paragraph  (14)  to  read  as  follows: 

Appendix  C— Guidelines  for  Loan 
Guarantees  for  Alcobol  Fuel  Production 
Facilities 

•       •       •       ♦       •      I 

(14)  Alcohol  Fuel  Production  Facilities  are 
eligible  for  assistance  under  the  Drought  and 
Disaster  (D&D)  Guaranteed  Loaa  program 
described  in  this  subpart,  and  especially  in 
Appendix  I.  Any  such  loan  must  meet  the 
requirements  for  D&D  loans. 

11.  Appendix  I  of  Subpart  E  of  Part 
1980  is  added  to  read  as  follows: 

Appendix  I— Instructions  for  Loan 
Guarantees  for  Drouglit  and  Disaster 
Relief 

A.  In  general.  Drought  and  Disaster  P&D) 
guaranteed  loana  are  authorized  by  section 
331  ("Disaster  Assistance  for  Rural  Business 
Enterprises")  of  the  Disaster  Assistance  Act 
of  1988,  which  provides  for  guarantees  of  up 
to  90  percent  of  the  unpaid  principal  amotmt 
of  qualifying  loans.  Interest  and  protective 
advances  are  not  covered  by  the  guarantee. 
Drought  and  Disaster  Guaranteed  Loans  may 
be  either  to  assist  in  alleviating  financial 
distress  caused  to  rural  business  entities, 
directly  or  indirectly,  by  drought  hail, 
excessive  moisture,  or  related  conditions 
occurring  in  1S88,  or  to  assist  such  entities 
that  refinance  or  restructure  debt  as  a  result 
of  losses  incurred,  directly  or  indirectly, 
because  of  such  natural  disasters.  Where 
used  in  this  appendix,  the  tenn  "natural 
disasterfs)"  refers  only  to  drought  haii 
excessive  moisture,  and  related  conditions 
occurring  in  1988.  All  provisions  of  Subparts 
A  and  E  of  Part  1980  of  this  chapter  apply  to 
D&D  loans,  except  as  provided  in  this 
appendix.  All  forms  used  in  connection  with 
a  D&D  loan  will  be  those  used  in  connection 
with  a  B&l  guaranteed  loaa  except  for  the 
foUowing  three  forms  that  are  incorporated  in 
this  Appendix  I  of  this  Subpart  E.  made  a  part 
hereof,  and  appear  in  the  Fadani  RagMer 
following  the  body  of  this  appendix  as 
Exhibits  A  B,  and  C  in  the  following  order 

(1)  Form  FmHA  1980-6ft  "Lender's 
Agreement — Drought  and  Disaster 
Guaranteed  Loans,"  will  be  used  instead  of 
Form  FmHA  449-35,  "Lender's  Agreement" 

(2)  Form  FmHA  1980-69.  "Loan  Note 
Guarantee — Drought  and  Disaster 
Guaranteed  L,oans,"  will  be  used  instead  of 
Form  FmHA  449-34,  "Loan  Note  Guarantee." 

(3)  Form  FmHA  1980-7a  "Assignment 
Guarantee  Agreement — Drought  and  Disaster 
Guaranteed  Loans,"  will  be  used  instead  of 
Form  FmHA  449-38,  "Assignment  Guarantee 
Agreement" 

B.  Loan  purpose.  Except  for 

SS  1980.411(a)(12),  1980.412,  and  section  C. 
l>elow.  loan  procees  may  be  used  for 
purposes  described  in  Sl980.411(a)  if  such  use 
of  loan  proceeds  will  assist  in  alleviating 
financial  distress  caused,  directly  or 
indirectly,  by  drought  hail,  excessive 
moisture,  or  related  conditions  which 
occurred  in  1988.  In  Ueu  of  the  debt 


refinancing  requirements  in  i  1980.411(a)(12). 
the  following  refinancing  requirements  apply 
to  D&D  loans.  Loan  proceeds  to  be  used  for 
refinancing  must  l>e  used  solely  for 
refinancing  or  restructuring  of  debts  as  a 
result  of  losses  incurred,  direcdy  or 
indirectly,  as  a  result  of  drought  hail, 
excessive  moisture,  or  related  condition 
occurring  in  1988,  and  such  refinancing  or 
restructuring  of  debt(8]  must  be  essential  for 
the  borrower  to  meet  its  financial  obligations 
in  a  timely  fashion. 

C  Ineligible  loan  purposes.  See  i  1980.412. 
In  addition  to  those  ineligible  loan  purposes 
listed  in  f  ig8a412,  D&D  guaranteed  loans 
may  not  be  used  for 

(1)  Business  expansion,  acquisition  of  real 
estate,  machinery,  equipment  inventory, 
other  goods  or  services,  or  for  any  other 
purpose  unless  related  directly  to  the 
financial  distress  or  loss  that  is  the  basis  for 
the  D&D  guaranteed  loan. 

(2)  Any  eligible  agricultural  production 
purpose  if  annual  Ullage  of  the  soil  is 
involved. 

(3)  Refinancing  or  restructuring  debt(s) 
which  are  or  were  in  payment  default  more 
than  60  consecutive  days  during  the  12 
months  preceding  the  date  of  the  adverse 
financial  effect  of  the  natural  disaster  of  1988 
upon  the  borrower. 

D.  Transactions  which  will  not  be 
guaranteed.  In  addition  to  transactions  listed 
in  §  1980.413,  FmHA  will  not  guarantee: 

(1)  D&D  guaranteed  loan(8)  to  any 
borrower  if  the  total  cumulative  principal 
amount  of  D&D  guaranteed  loanfs)  to  that 
twrrower  would  exceed  $500,000,  or 

(2)  Any  D&D  guaranteed  loan  if  the 
complete  application  is  not  received  by 
FmHA  on  or  before  September  30, 1991. 

E.  Borrower  equity  requirements.  See 
f  1980.441.  In  lieu  of  the  txirrower  equity 
requirements  in  {  1980.441,  paragraphs  (a) 
and  (b),  the  following  applies  to  D&D  loans. 
Tangibles  balance  sheet  equity  must  be 
positive  when  the  Loan  Note  Guarantee  is 
issued.  Equity  must  be  such  that  when 
considered  with  other  credit  factors, 
repayment  of  the  loan  and  the  continued 
success  of  the  business  operation  are 
reasonably  assured.  Requirements  of 

I  igea441(c)  apply  to  D&D  guaranteed  loans. 

F.  Piling  and  processing  preapplications 
and  applications.  See  S  1980.451.  All 
requirements  of  i  1980.451  remain  in  effect 
But  in  addition  to  the  information  required  as 
part  of  a  preapplication  under  S  1980.451(f). 
and  unless  previously  submitted,  as  a  part  of 
an  application  under  1 19eo.451(i]  evidlence  is 
required  which  demonstrates: 

(1)  The  causal  relationship  between  a  1988 
natural  disaster  and  the  financial  distress  or 
loss  upon  which  the  preapplication  or 
application  is  based;  and. 

(2)  That  the  amount  of  the  loan  requested  is 
not  greater  than  the  amount  necessary  for 
curing  the  problems  caused  by  the  natural 
disaster.  Financial  distress  or  loss  shall  be 
determined  on  the  basis  of  a  comparison  of 
financial  data  for  comparable  periods  of  time 
and  need  not  necessarily  be  based  on  data  at 
the  year's  end.  Evidence  submitted  may 
include,  but  is  not  limited  to,  the  following: 

(a)  Evidence  of  financial  loss  or  distress 
(including  loss  or  distress  caused  by  business 


interruption)  resulting  from  physical  damage 
caused  by  natural  disaster,  or 

(b)  Evidence  that  the  financial  loss  and/or 
diiitress  of  the  business  is  the  direct  or 
indirect  result  of  loss  of  sales,  business 
interruption,  loss  of  markets,  shortage  of  raw 
materials,  or  decline  in  patronage  or 
customers  caused  by  a  natural  disaster.  It 
must  be  shown  that  business  operations  were 
damaged  as  a  result  of  such  natural  disaster. 

G.  Loan  guarantee  limit  See  1 1980.20  of 
Subpart  A.  The  maximum  loss  covered  by  the 
Loan  Note  Guarantee.  Form  FmHA  1980-40. 
can  never  exceed  the  percentage  of  guarantee 
multiplied  by  the  unpaid  principal  amount  of 
the  loan  as  evidenced  by  the  note(s)  or  by 
assumption  agreement(8|.  Interest 
capitalized  interest  and  protective  advances 
are  not  covered  by  the  guarantee  of  a  D&D 
loan. 

H.  Percentage  of  guarantee.  See  (  1980.420. 
The  maximum  percentage  of  guarantee  on  a 
D&D  loan  is  90  percent  of  the  unpaid 
principal. 

L  Lender's  existing  unguaranteed  exposure. 
The  provisions  of  (1980.462  Administrative  C 
1(d)  do  not  apply. 

J.  No  direct  or  "insured"  loans.  Sections 
1980.423(b).  1980.488(b).  1980481. 1980.4n(b). 
and  other  provisions  of  this  subpart  dealing 
with  "insured"  or  direct  loans  do  not  apply  to 
D&D  loans.  All  D&D  loans  are  FmHA 
guaranteed  loans.  FmHA  has  no  authority  to 
make  D&D  loans  directly  to  borrowers. 

Exhibit  A  to  Appendix  I — l^eoder's 
Agreement  Drought  and  DiMster  Guaiantoad 
Loans  (Interest  not  Guaranteed)  ■ 

Ponn  FmHA  1980-68  (11-86) 

FknHA  Loan  Ident  No.  


(Lender)  of 


has  made  a  loan(s)  to 


(Borrower) 


in  the  principal  amount  of  S 

as  evidenced  by note(s)  (include  Bood 

as  appropriate)  described  as  follows: 


The  United  States  of  America,  acting  through 
Farmers  Home  Administration  (FmHA)  has 
entered  into  a  Loan  Note  Guarantee — 
Drought  and  Disaster  Guaranteed  Loans 
(Loan  Note  Guarantee)"  (Form  FmHA  1960- 
80)  or  has  issued  a  "Conditional  Commitment 
for  Guarantee"  (Form  FmHA  449-14)  to  enter 
into  a  Loan  Note  Guarantee  with  the  Lender 
applicable  to  such  loan  to  participate  in  a 


'  Public  reporting  tnirden  for  this  collectian  of 
infonnation  if  estimated  to  avera^  1.S  hoof*  per 
rMpoose.  including  the  Ume  for  rrviewlng 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collectinn  of 
information.  Send  comments  regarding  Ihu  burden 
estimaiK  or  any  other  aspect  of  tliis  collection  of 
informaboru  including  suggesbons  for  reducing  this 
iMirden  ta  Department  of  Agriculture.  Clearance 
OfTicer.  OOtM.  Room  404-W.  Washii^on.  DC 
20250;  and  to  the  Office  of  Management  and  Budget 
Paperwork  Reduction  Project  ;OMB  No.  0e7S-0029). 
Washingtoa  DC  20503. 
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p6iriiiitay  of  my  kjtt  od  Ibc  loaa  not  (o 
exceed %  at  the  iiiwil  of  the 


priodpal  sdvuoe  and  aajr  intnwt  (k 
any  loan  Hifaeidy)  tkeveoa.  TW  tame  of  I 
Loan  Note  Guarantee  aie  controUiBS.  in  order 
to  hdMute  tiw  aazketabiiity  of  t)M 
guaranteed  portioa  of  (he  loan  and  aa  a 
condition  tor  ohuiniag  a  guarantee  of  Um 
laan(a).  the  Lender  enters  into  this  agmiaent 
The  nuuciB«Bi  Ums  gnaranteed  ia  govemnd  by 
7  CFR  Part  1080  Subpart  E  Appendix  I  and 
the  Loan  Note  Guarantee  (Drought  and 
Disaster  Guaranteed  Loans) 

The  PartioB  Agree: 

L  The  maTiiBM  loaa  covered  onder  the 

Loan  Note  Gaarantec  will  not  exceed 

percent  of  the  principal  (Marimiim  $  ). 

a  Full  Faith  and  Credit  The  Loaa  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  miareprManlation  of  which  the 
Lender  has  actual  knowledge  at  the  time  it 
became  such  Lender  or  which  Lender 
participates  in  or  condones.  Any  note  which 
provides  for  the  payment  of  interest  on 
interest  shall  not  be  guaranteed.  Any  Loan 
Note  Guarantee  or  Assignment  Guarantee 
Agreement  Droogfat  and  Disaster  Gnaranteed 
Loan  (Assignment  Goarantee  Agreement) 
attached  to  or  relating  to  a  note  which 
prevides  for  payment  of  interest  on  interest  is 
%'oid. 

The  Loan  Note  Goarantee  will  be 
unenforc— bla  by  the  Lsrxier  to  the  extent 
o.'.y  loss  is  occasioned  by  violatioB  of  usury 
laws,  negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the  time  at 
which  FmHA  acquires  Imowledge  of  the 
foregoing.  Any  losses  will  be  unenforceable 
by  the  Lender  to  the  extent  that  loan  funds 
are  used  for  purposes  other  than  those 
specifically  approved  by  FmHA  in  its 
Conditional  rnmrnitnifnt  for  Guarantee. 
Negligent  servicing  is  defined  as  the  failure  to 
perform  those  services  which  a  reasonably 
prudent  Lender  would  perform  in  servicing  its 
own  portiblie  of  loans  thet  are  not 
guaranteed.  The  term  lachides  not  only  the 
concept  of  fUha*  I*  ad  bat  abo  not  acting  in 

contiaiy  to  the  manner  in  which  a  reasonably 
pmoent  lender  would  ect  up  to  the  time  of 
loan  maturity  or  until  a  final  Ices  is  paid. 

m.  Lender's  Sale  or  ^iiignmiint  of 
Guaranteed  Loan.  A.  The  Lendor  may  retain 
all  of  the  gaannlaed  loan.  The  Lender  is  not 
permitted  to  aeU  or  partidpote  any  amoont  of 
the  giiaraniaed  or  iMtflaarantfed  portian(s)  of 
the  ioan(s)  to  the  applicant  or  Doiiowi  or 
members  of  their  Jmawrtiate  fandhes.  their 
officera,  directon.  atoddioklers.  other 
owners,  or  any  parent  subsidiary  or  affiliate. 
If  the  Lender  dnires  to  market  all  or  part  of 
the  guaranteed  portioa  of  the  loan  at  or 
subsequent  to  Loan  dosing  anc^  loaa  auiet 
not  be  in  daCaalt  aa  sat  forth  in  the  toiaa  of 
the  notoa.  The  Laodw  may  ptooaad  onder  the 
following  oftiena: 

1.  Asaigimemt  Attipt  al  or  part  of  Aa 
guaranteed  portion  of  the  loan  to  one  or  more 
Holders  by  using  Form  PfeiHA  inO-7a 
Assig^mMtt  Guarantee  Ayneaant — Drought 
and  Disaster  Gaaianlaad  I 
upoa  weitlaB  notioa  la  1 
may  reasaiyi  the  unpaid  | 


of  the  loan  sold  thereunder.  Upon  such 
notificatioo  the  assignee  shaH  sncaeed  to  all 
rights  and  eUigations  of  the  HoMerfs) 
tharundar.  If  this  portion  is  selected,  die 
Lender  may  not  at  a  later  date  cease  to  be 
issued  any  additional  notes. 

2.  Multi-Note  System  When  this  option  is 
selected  by  the  Lender,  upon  disposition  the 
Holder  triU  receive  one  of  the  Borrower's 
exocatod  notes  and  Form  PIbHA  19S0-6S. 
"Loan  Note  Gaarantee— Draogbt  and 
Disaster  Guaranteed  Loan"  attached  to  the 
Borrower's  note,  llowesei.  all  righb  under 
the  security  inetraaientB  (incivdng  personal 
and/er  corporate  gaarantees)  will  remain 
with  the  Lender  and  in  all  caaee  inore  to  its 
and  the  GovemaieBt  s  oenent 
notwithatandiwg  any  contrary  provisions  of 
state  law. 

a.  At  Loan  CtoMoig:  Provide  for  no  more 
than  10  notes,  anlees  the  Borrower  and 
FmHA  agree  otherwise,  for  the  guaranteed 
portion  and  one  note  for  the  nnguaranteed 
portion.  When  thia  aption  is  selected.  FmHA 
will  provide  the  Lender  with  a  Form  FmHA 
198&-6S,  far  each  of  the  notes. 

b.  After  Loan  Ckming:  (1)  Upon  written 
approval  by  FmHA.  the  Lender  may  cause  to 
be  issued  a  series  of  new  notes,  not  to  exceed 
the  total  providad  in  2.a.  above,  as 
replacement  for  previously  iaoaed  guaranteed 
note(s)  provided: 

(a)  The  Borrower  agrees  and  executes  the 
new  notes.  y^ 

(b)  The  interest  rate  does  not  exceed  the 
interest  rate  in  effect  when  the  loan  was 
dosed. 

(c)  The  maturity  of  the  loan  is  not  changed. 

(d)  FmHA  will  not  bear  any  expenses  that 
may  be  inctnred  in  reference  to  such  reissue 
of  notes. 

(e)  There  is  adeqnate  collateral  securing 
the  note(s). 

(f)  No  intervening  liens  have  arisen  or  have 
been  perfected  and  the  secared  Ken  priority 
remains  the  same. 

(2)  PtoHA  wfll  isaoe  the  appropriate  Loan 
Note  Guarantees— Orooght  nd  Diaaster 
Guaranteed  Loan  to  be  attachad  to  each  of 
the  notes  then  extant  in  exchange  for  the 
original  Loan  Note  Guar nntea— Drought  and 
Disaster  Guaranteed  Loan  which  will  be 
cancelled  by  FmHA. 

3.  PuHtdpatioaB.  a.  The  Lender  may  obtain 
partidpation  in  its  loan  under  ito  normal 
operatmg  procedures.  PaTtici|>ati<ni  means  a 
sale  of  an  interest  in  the  loan  whetein  the 
Lender  retains  the  note,  collateral  secnrteg 
the  note,  and  all  responsibility  for  loan 
servicing  and  liquidation. 

b.  The  Lender  is  required  to  hold  in  Hs 
portfolio  or  retain  a  niinimnm  of  S  percent  of 
the  total  gnaranteed  loan(s)  aiauunt.  loe 
amount  required  to  be  igtahied  must  be  of  the 
unguaranteed  portion  of  the  loan  and  cannot 
be  participated  to  another.  Iha  Lender  may 
sell  the  remaining  amount  of  the 
unguaranteed  portion  of  the  loan  only 
through  paitkJpattoii.  However,  the  Lender 
will  atways  retain  the  lespoBsioully  far  nan 
sarvidBgand  HqaidatioiL 

Bl  When  a  gaarantBed  portion  of  a  loan  Is 
sold  by  tha  Lender  to  a  HoMarfa).  the 
Holdef(s)  shaB  thareapon  soooaed  to  aB 
ri|pite  ai  Lsndar  under  tna  Loan  Note 
vvuaransa^^^jrengnt  ano  Dteaster 


Guaranteed  Loan  to  the  extent  of  the  portion 
of  loan  purchased.  Lender  will  remain  bound 
to  all  this  obligations  under  the  Loan  Note 
Gaarantee — Drought  and  Disaster 
Guaranteed  Loan,  and  this  agreement,  and 
the  FmHA  program  regulations  found  in  the 
applicable  Subpart  of  Title  7  CFR  Part  ISSa 
and  to  future  FmHA  program  regulations  not 
inconsistent  with  the  express  provisions 
hereof. 

C  The  Holder(s)  upon  umttan  notice  to  the 
Lender  may  resell  the  unpaid  gaaiantoed 
portion  of  the  loan  sold  under  provision  ID  A. 

rv.  The  Lender  agrees  loan  funds  will  be 
used  for  the  purposes  authorized  in  the 
applicable  Subpart  of  Title  7  CFR  Part  1080 
and  in  accordance  with  the  terms  of  Form 
FmHA  440-14. 

V.  The  Lender  aertifias  that  none  of  ite 
officers  or  diractc^  stockholders  or  other 
owners  has  a  substantial  finandal  interest  in 
the  borrower.  The  Lender  certifies  that 
neither  the  Borrower  nor  its  officers  or 
directors,  stockholders,  or  other  owners  has  a 
substantial  Rnanrial  interest  in  the  Lender. 

VL  The  Lender  certifies  that  it  has  no 
knowledge  of  any  atetarial  adverse  change, 
financial  or  otherwise,  hi  the  Borrower. 
Borrower's  business,  or  any  parent 
subsidiaries,  or  affiliates  since  it  requested  a 
Loan  Note  Guarantee. 

VII.  Lender  certifies  that  a  loan  agreement 
and/or  loan  instruments  concvred  in  by 
FmHA  has  been  or  will  be  signed  with  the 
Borrower. 

VIIL  Lender  certifies  it  has  paid  the 
required  guarantee  fee. 

D(.  Servicing.  A.  The  Lender  will  service 
the  entire  loan  and  will  remain  mortgagee 
and/or  secured  party  of  record,  not 
withstanding  the  fact  that  another  may  hold  a 
portion  of  the  loan.  The  entire  loan  will  be 
secured  by  the  same  seciuity  with  eqnal  Hen 
priority  for  the  gnaranteed  and  unguaranteed 
portions  of  the  loan.  Lender  may  charge 
Holder  a  servicing  fee.  The  unguaranteed 
portion  of  a  loan  will  not  be  paid  first  nor 
given  any  preference  or  priority  over  the 
guaranteed  portion  of  the  loaa 

R  Disposition  of  the  goaranteed  portion  of 
a  loan  may  be  made  prior  to  fnO 
disbursement  completion  of  construction  and 
acquisitions  only  with  the  prior  written 
approval  of  FmHA.  Subsequent  to  full 
disbursement  completion  of  construction,  and 
acquisition,  the  guaranteed  portion  of  the 
loan  may  be  disposed  of  as  provided  herein. 

It  is  the  Lender's  responsibility  to  see  that 
all  construction  is  properly  planned  before 
any  work  proceeds:  that  any  required 
permits,  licenses  or  anthorizatiomi  are 
obtained  from  the  appropriate  regulatory 
agendas;  that  the  Borrower  has  obtained 
conlracte  throogh  acceptable  procurement 
procedures:  that  periodic  inspections  during 
construction  are  made  and  that  FmHA's 
concurrence  on  the  overall  development 
schedule  is  obtained. 

C  Lender's  servicing  lasponslbilities 
indude.  bat  sre  not  limited  to: 

1.  Obtaining  oompUance  with  the 
covenants  and  provisions  in  the  note.  loan 
agreement  security  instruments,  and  any 
supplemental  agieeaanta  and  notifying  in 
arriting  FmHA  and  the  Borrower  of  any 


gP" 
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violations.  None  of  the  aforesaid  instruments 
tvill  be  altered  without  FmHA's  prior  written 
concurrence.  The  Lender  must  service  the 
loan  in  a  reasonable  and  prudent  manner. 

2.  Receiving  all  payments  on  principal  and 
interest  (including  any  loan  subsidy)  on  the 
loan  as  they  fall  due  and  promptly  remitting 
and  accounting  to  any  Holderfs)  of  their  pro 
rata  share  thereof  determined  according  to 
their  respective  interests  in  the  loan,  less  only 
Lender's  servicing  fee.  The  loan  may  be 
reamortized  or  renewed  only  with  agreement 
of  the  Lender  and  Holder(s)  of  the  guaranteed 
portion  of  the  loan  and  only  with  FmHA's 
written  concurrence.  It  is  the  Lender's 
responsibility  to  maximi7.e  the  collection  of 
interest  due  on  the  loan.  The  Holderfs) 
remain  entitled  to  all  interest  due  up  to  the 
point  of  repurchase  by  the  Lender  or 
purchase  from  the  Holderfsl  by  FmHA  if  such 
interest  can  be  collected.  If  FmHA  has 
repurchased,  FmHA  is  equally  so  entitled. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  loan. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  indudes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
dause  in  favor  of  the  Lender  as  the 
mortgagee  or  secured  party. 

5.  Assuring  that:  taxes,  assessment  at 
ground  rents  against  or  affecting  collateral 
are  paid;  the  loan  and  collateral  are  proteded 
in  foreclosure,  bankruptcy,  receivership, 
insolvency,  condemnation,  or  other  litigation, 
insurance  loss  payments,  condemnation 
awards,  or  similar  proceeds  are  applied  on 
debta  in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuilding  or  otherwise  acquiring  needed 
replacement  collateral  with  the  written 
approval  of  FmHA;  proceeds  from  the  sale  or 
other  disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on  which 
the  guarantee  is  based,  except  that  proceeds 
from  the  disposition  of  collateral,  such  as 
machinery,  equipment  furniture  or  fixtures, 
may  be  used  to  acquire  property  of  similar 

nature  in  value  up  to  S without  written 

concurrence  of  FmHA;  the  Borrower  complies 
with  all  laws  and  ordinances  apphcable  to 
the  loaa  the  collateral  and  or  operating  of  the 
farm,  business  or  industry. 

6.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  the  collateral,  current 
financial  statements  from  such  loan 
guarantors  will  be  obtained  and  copies 
provided  to  FmHA  at  such  time  and 
frequency  as  required  by  the  loan  agreement 
or  Conditional  Commitment  for  Guarantee.  In 
the  case  of  guarantees  secured  by  collateral, 
assuring  the  security  is  properly  maintained. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  spedfied  by  the  Lender  and  agreed 
to  by  FmHA,  properly  recording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priorities  during  the  existence  of  the 
guarantee  by  FmHA. 

0,  Assuring  that  the  Borrower  obtains 
marketable  title  to  the  collateral. 

0.  Assuring  that  the  Borrower  (any  party 
liable)  is  not  released  from  hability  for  all  or 
any  part  of  the  loan,  except  in  accordance 
with  FmHA  regulations. 

10.  Providing  FmHA  Finance  Office  with 
loan  status  reports  semiannually  as  of  June  30 
and  December  31  on  Form  FmHA  1980-41, 
"Guaranteed  Loan  Status  Report" 


11.  Obtaining  from  the  Borrower  periodic 
financial  statements  under  the  following 
schedule: 


Lender  is  responsible  for  analyzing  the 
financial  statements,  taking  any  servicing 
actions  and  providing  copies  of  statements 
and  record  of  actions  to  the  FmHA  office 
immediately  responsible  for  the  loan. 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in  7  CFR 
Part  194a  Subpart  G,  Exhibit  M. 

X.  Default.  A.  The  Lender  will  notify  FmHA 
when  a  Borrower  is  thirty  (30)  days  past  due 
on  a  payment  or  if  the  Borrower  has  not  met 
ito  responsibilities  of  providing  the  required 
financial  statements  to  the  Lender  or  is 
otherwise  in  default  The  Lender  will  notity 
FmHA  of  the  status  of  a  Borrower's  default 
on  Form  FmHA  1980-44.  "Guaranteed  Loan 
Borrower  Default  Status."  A  meeting  will  be 
arranged  by  the  Lender  with  the  Borrower 
and  FmHA  to  resolve  the  problem.  Actions 
taken  by  the  Lender  with  written  concurrence 
of  FmHA  will  indude  but  are  not  limited  to 
the  following  or  any  combination  thereof: 

1.  Deferment  of  prindpal  paymento  (subjed 
to  righu  of  any  Holders)). 

2.  An  additional  temporary  loan  by  the 
Lender  to  bring  the  account  current. 

3.  Reamortization  of  or  rescheduling  the 
payments  on  the  loan  (subject  to  rights  of  any 
Holderls)). 

4.  Transfer  and  assumption  of  the  loan  in 
accordance  with  the  applicable  Subpart  of 
■ntle  7  CFR  Part  1980. 

5.  Reorganization. 

6.  Liquidatioa 

7.  Subsequent  loan  guarantees. 

S  Changes  in  interest  rates  with  FmHA's, 
Lender's,  and  the  Holder8(s)  approval; 
provided,  such  interest  rate  is  adjusted 
proportionally  between  the  guaranteed  and 
unguaranteed  portion  of  the  loan  and  the  type 
of  rate  remains  the  same. 

E  The  Lender  will  negotiate  in  good  faith 
in  an  attempt  to  resolve  any  problem  to 
permit  the  Borrower  to  cure  a  default  where 
reasonable. 

C.  The  Lender  has  the  option  to  repurchase 
the  unpaid  guaranteed  portion  of  the  loan 
frt)m  the  Holder(8)  within  30  days  of  written 
demand  by  the  Holders)  when:  (a)  the 
Borrower  is  in  default  not  less  than  60  days  in 
payment  of  prindpal  or  interest  due  on  the 
loan  or  (b)  the  Lender  has  failed  to  remjt  to 
the  Holder(s)  its  pro  rata  share  of  any 
payment  made  by  the  Borrower  or  any  loan 
subsidy  within  30  days  of  its  receipt  thereof. 
The  repurchase  by  the  Lender  will  be  for  an 
amount  equal  to  the  unpaid  guaranteed 
portion  of  the  principal  and  accrued  interest 
less  the  Lender's  servicing  fee.  The  loan  note 
guarantee  will  not  cover  the  note  interest  to 
the  Holder  on  the  guaranteed  loan(s). 
Hclder(s)  will  concurrently  send  a  copy  of 
demand  to  FmHA.  The  lender  will  accept  an 
assigimient  without  recourse  from  the 
Holder(8)  upon  repurchase.  The  Lender  is 
encouraged  to  repurchase  the  loan  to 
fadlitate  the  accounting  for  funds,  resolve  the 
problem,  and  to  permit  the  borrower  to  cure 


the  default  where  reasonable.  The  Lender 
will  notify  the  Holder(8)  and  FmHA  of  its 
decision 

D.  If  Lender  does  not  repurchase  as 
provided  by  paragraph  C  FmHA  %vill 
purchase  from  Holder(8)  the  unpaid  principal 
balance  of  the  guaranteed  portion  within  30 
days  after  written  demand  to  FmHA  from  the 
Holderfs).  The  loan  note  guarantee  will  not 
cover  the  note  interest  to  the  Holder  on  the 
guaranteed  loan(8).  Such  demand  will  include 
a  copy  of  the  written  demand  made  upon  the 
Lender, 

The  Holder(s)  or  its  duly  authorized  agent 
will  also  include  evidence  of  its  right  to 
require  payment  from  FmHA.  Such  evidence 
will  consist  of  either  the  originals  of  the  Loan 
Note  Guarantee  and  note  properiy  endorsed 
to  FmHA  or  the  original  of  the  Assivrunent 
Guarantee  Agreement  properiy  assigned  to 
FmHA  without  recourse  including  all  rights, 
title,  and  interest  in  the  loan.  FmHA  will  be 
subrogated  to  all  rights  of  Holder(8).  The 
Holderis)  will  indude  in  its  demand  the 
amount  of  unpaid  prindpal,  due  (no 
capitalized  interest). 

The  Holder  will  also  inform  FmHA  of  the 
amount  of  past  interest  and  capitalized 
interest  it  is  owed.  Such  interest  is  not 
guaranteed.  The  Holder(s]  remain  entitled  to 
all  interest  due  up  to  the  point  of  repurchase 
by  the  Lender  or  purchase  by  FmHA  from  the 
Holder(s)  if  such  interest  is  or  can  be 
collected.  If  FmHA  has  purchased,  FmHA  ia 
equally  entitled. 

The  FmHA  office  serving  the  Borrower  »vlll 
promptly  notify  the  Lender  of  the  Holder{s) 
demand  for  payment  The  Lender  will 
promptly  provide  the  FmHA  office  servidng 
the  Borrower  with  the  information  necessary 
for  FmHA's  determination  of  the  appropriate 
amount  due  the  Holderfs).  Any  discrepancy 
between  the  amount  claimed  by  the  Holder(8) 
and  the  information  submitted  by  the  Lender 
must  be  resolved  before  pa>'ment  will  be 
approved.  FmHA  will  notify  both  parties  who 
must  resolve  the  conflict  before  payment  by 
FmHA  will  be  approved.  Such  a  conflid  will 
suspend  the  running  of  the  30  day  payTnent 
requirement  Upon  receipt  of  the  appropriate 
information,  the  FmHA  office  servidng  the 
Borrower  will  review  the  demand  and  submit 
it  to  the  State  Director  for  verification.  After 
reviewing  the  demand,  the  State  Director  will 
transmit  the  request  to  the  FmHA  Finance 
Office  for  issuance  of  the  appropriate  check. 
Upon  issuance,  the  Finance  Office  will  notify 
die  office  serving  the  Borrower  and  State 
Director  and  remit  the  check(s)  to  the 
Holderfs). 

E.  Lender  consenU  to  the  purchase  by 
FmHA  and  agrees  to  furnish  on  request  by 
FmHA  a  current  statement  certified  by  an 
appropriate  authorized  officer  of  the  Lender 
of  the  unpaid  principal  and  interest  then 
owed  by  the  Borrower  on  the  loan  and  the 
amount  due  to  the  Holderfs).  Lender  agrees 
that  any  purchase  by  FmHA  does  not  change, 
alter  or  modify  any  of  the  Lender's 
obligations  to  FmHA  arising  from  said  loan 
or  guarantee,  nor  does  such  purchase  waive 
any  of  FmHA's  rights  against  Lender,  and 
FmHA  will  have  the  right  to  set-off  against 
Lender  all  rights  inuring  to  FmHA  from  the 
Holder  against  FmHA's  obligation  to  Lender 
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under  tfae  Lou  Note  CMnntM.  To  tha 
extent  PnHA  koida  a  portkn  ol  a  kiaa  loan 

•ubsidy  will  not  be  paid  *_.:  Lender. 

F.  Servicins  feea  aiaeaaad  by  tfae  Leader  to 
a  Holder  an  collectible  oaly  bom  payaiant 
inataHments  received  by  tlM  Lander  from  tfae 
Borrower.  ^AOten  FisHA  repwcnaaaa  fron  a 
Holder.  FmHA  wtU  pay  the  Holdar  only  tfae 
amoanta  due  the  Holder.  PkiHA  w<ll  not 
reimbvae  the  Lander  far  aarviring  feea 
niioaaad  to  a  Holder  and  not  coUectad  from 
paymenta  received  froai  tte  Borrower.  No 
Mrvicing  fee  shall  be  charged  FmHA  and  no 
sucfa  fee  ia  ooUedible  fm»  FmHA. 

G.  Lender  may  alao  repurchaae  the 
guaranteed  portion  at  the  ban  cooaiatent 
with  paragraph  10  of  tfae  Loan  Note 
Guarantee. 

XL  LiquidaUon.  if  the  Lander  candudea 
that  nquidaHnn  of  a  guaranteed  loan  account 
la  neceaaaiy  becauae  of  one  or  more  defaalta 
or  third  party  actiona  that  the  Borrower 
cannot  or  will  not  cw«  or  eiisiiBata  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  FmHA.  When 
FmHA  concon  with  the  Lender's  conciiiaioa 
or  at  any  time  concludea  independently  that 
liquidation  ia  necesaary,  it  will  notify  the 
Lender  and  the  matter  will  be  handled  aa 
folloiMa: 

The  Lender  win  Qquidale  the  loan  unless 
FmHA.  at  its  option,  decides  to  carry  out 
liquidation. 

When  the  dedsion  to  liquidate  ia  made,  tfae 
Lender  may  proceed  to  purchase  from 
Molderfs]  the  guaranteed  portion  of  the  loan. 
The  Holderts)  wiO  be  paid  according  to  the 
proviaioa  ia  die  Loan  Note  Guarantee  or  the 
Assignment  Guarantee  Agreement. 

If  the  Lender  does  not  purchase  the 
guaranteed  portion  of  the  loan.  FmHA  will  be 
notified  immediately  In  'w-riting.  FmHA  will 
then  purchase  the  guaranteed  portion  of  the 
loan  from  the  Holderfs).  If  FmKA  holds  any 
of  the  guaranteed  portion.  FmHA  will  be  paid 
Hrst  its  pro  rata  share  of  the  proceeds  from 
liquidation  of  the  collateraL 

A.  Lender'!  proposed  method  of 
liquidaiion.  Within  30  day*  after  the  dedaion 
to  liquidate,  tfae  Lender  wiD  advise  FmHA  in 
writtaig  of  its  proposed  detailed  method  of 
liquidation  caQed  a  liquidation  plan  and  will 
provide  FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  tfae 
guaranteed  loan  promissory  note(s)  and 
related  eecurity  instrmnents. 

2.  Information  liats  concerning  the 
Borrower's  aaaets  including  real  and  personal 
property,  fixtnreo.  daims,  con tr acta, 
inventory  (induding  perishables),  accoimta 
receivable,  peraonal  and  corporate 
guaranlBOO.  aod  otber  existing  and  contingent 
asseta.  wMco  m  to  whether  or  not  each  item 
is  serving  aa  ooHateral  for  the  guaranteed 
loan. 

3.  A  propoaed  method  of  making  tfae 
maxinram  collection  poasible  on  ^ 
indebtecfaieaa. 

4.  If  the  outstanding  loan  balance  including 
uccruad  intareel  ia  laaa  than  1300.000,  the 
Lender  «»ill  obtain  an  estimate  of  the  market 
and  potential  liqaidated  vatoe  of  tfae 
coUataraL  On  kMn  balances  in  exoeaa  of 

nder  will  obtain  an 
t  appraiaal  report  on  ail  oollateral 


aecuitag  tfae  loan,  wfalcfa  wiH  reflect  die 
current  market  vahm  and  potential 
liquidation  value.  The  appraisal  report  is  for 
the  pnrpoae  of  permitting  the  Lender  and 
FmHA  to  detenuine  tfae  appropriate 
liquidation  acMoos.  Any  indq>endent 
appraiaer's  fee  will  be  shared  equally  by 
FmHA  and  tfae  Lender. 

&  FmHA '»  reaponae  to  Lender's 
liquidatkm  pkm.  FmHA  will  inform  tfae 
Lender  in  writing  whether  it  concurs  in  the 
Lender's  liqvidation  plan  within  30  days  after 
receipt  of  socfa  notification  from  the  Lender,  if 
FmHA  needs  additional  time  to  respond  to 
the  liqnidation  plan,  it  wiO  advise  the  Lender 
of  a  definite  time  for  such  response.  Shonid 
I^mHA  and  tfae  Lender  not  agree  on  tfae 
Lender's  Uqiridation  plan,  negotiations  will 
taka  place  batwaaa  FmHA  and  the  Lender  to 
reaohre  tfae  disagreement  The  Lender  wiO 
ordinarily  conduct  tfae  bquidation:  however, 
shodd  PasHA  opt  to  conckict  tfae  liqaldatioa. 
FmHA  will  proceed  aa  foDowK 

1.  The  Lender  will  tranafer  to  PmHA  all 
righto  and  toterests  necessary  to  allow  FmHA 
to  liqaidate  the  loan.  In  tfais  event  tfae  Lender 
will  not  be  paid  (or  any  k>aa  until  after  tfae 
collateral  is  Uqnidated  and  tfae  final  loaa  is 
determhwd  by  FmHA. 

2.  FmHA  will  attempt  to  obtain  tfae 
ma^imiim  amount  of  proceeds  from 
liquids  tioiL 

3.  Opttons  svailable  to  PmHA  induda  any 
one  or  combination  of  tfae  usual  commercial 
methods  of  Bquidation. 

C  Acceleration.  The  Lender  or  FmHA.  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleratioo  of  the 
indebtedness  is  necessary  induding  giving 
any  notices  and  taking  any  other  legal 
actions  required  by  the  security  instruments. 
A  copy  of  the  acceleration  notice  or  other 
acceleration  document  will  be  sent  to  FmHA 
or  the  Lender,  as  the  case  may  be. 

D.  Liquidatioa:  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidation,  it 
will  account  for  funds  during  tfae  period  of 
hquidation  and  wiO  provide  FmHA  witfa 
periodic  reports  on  the  progress  of 
liquidation,  disposition  of  coUateraL  resulting 
costs  and  adcfitional  procedures  necessary 
for  successful  cmnpletion  of  liquidation.  'Hie 
Lender  will  transmit  to  FmHA  any  payments 
received  from  the  Borrower  and/ or  pro  rata 
share  of  liquidation  or  other  proceeds,  etc. 
when  FmHA  is  the  holder  of  a  portion  of  the 
guaranteed  loan  using  Form  PnoHA  1900-43. 
"Lender's  Guaranteed  Loan  Payment  to 
FmHA."  When  PtaiHA  liquidates,  the  Lender 
will  be  provided  witfa  similar  reports  on 
request 

B.  Determination  of  Loss  and  Payment  In 
all  liquidation  cases,  final  settlement  will  be 
made  witfa  tfae  Lender  after  the  collateral  is 
liquidated.  PmHA  will  have  the  right  to 
recover  losses  paid  under  the  guarantee  from 
any  party  Uable. 

1.  Form  PmHA  449-9a  Toan  Note 
Guarantee  Report  of  L.oss.''  will  be  used  tor 
calculations  oJP  all  estimated  and  fmal  loss 
determinationa.  Estimated  loss  payments 
may  be  approved  by  PmHA  after  the  Lender 
has  submitted  a  Hquidation  plan  approved  by 
FmHA.  Payment  will  be  made  to  accordance 
with  applicable  PntfiA  regulations. 

Z.  lAThen  the  Lender  is  conducting  tfae 
liquidation,  and  owns  any  of  tfae  guaranteed 


portion  of  the  loan,  it  may  requeat  a  tentative 
loss  estimate  by  submitting  to  PmHA  an 
estimate  of  tfae  loasnhat  will  occur  in 
coanectton  with  liquidation  of  tfae  loan. 
PmHA  will  agree  to  pay  an  estimated  k>as 
settlement  to  the  Lender  provided  the  Lender 
applies  sucfa  amount  due  to  the  outstanding 
prindpal  balance  owed  on  the  guaranteed 
debt  Such  estimate  wiU  be  prepared  and 
submiftad  by  the  Lender  on  Form  FmHA  440- 
30,  using  the  basic  formula  as  provided  on  the 
report  except  that  the  appraisal  valae  will  be 
used  in  lieu  of  the  amount  received  from  the- 
sale  of  colisteraL 

After  tfae  Report  of  Loaa  estemte  faas  been 
approved  by  PmHA.  and  witfain  SO  days 
thereafter.  PmHA  will  aend  tfae  ori^nai 
Report  of  Loas  estiaiate  to  FmHA  Finance 
Office  lor  issoanoe  of  a  Treasury  check  to 
payment  of  tfae  estimated  amoant  doe  the 
Lender. 

After  liquidation  lias  been  completed,  a 
final  loss  report  wfll  be  submitted  on  Form 
FmHA  449-30  by  the  Lender  to  FmHA. 

3.  After  the  Lender  has  completed 
liquidation.  FmHA  upon  receipt  of  the  final 
accounting  and  report  of  loss,  may  audit  and 
will  determine  the  actual  loss.  If  FmHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  final  Report  of  Loss,  it  wfl]  mvestigate 
the  matter.  The  Lender  wiH  make  its  records 
available  to  and  otherwise  assiat  FmHA  to 
making  tfae  investigation.  If  FmHA  finds  any 
discrepancies,  it  Mrill  conUd  tfae  Lender  and 
arrange  for  the  necessary  corrections  to  be 
made  as  soon  as  possible.  When  FmHA  finds 
the  final  Report  of  Loss  to  be  proper  to  all 
respects,  it  will  be  tentatively  approved  to  the 
space  provided  on  the  form  for  that  purpose. 

4.  V^^ien  the  Lender  has  condartrd 
liquidation  and  after  the  final  Report  of  Loss 
has  been  tentatively  approved: 

a.  If  tlie  loss  is  greater  than  tfae  estmiated 
loss  payment  FmHA  will  send  tiie  original  of 
the  final  Report  of  Loss  to  the  Finance  Office 
for  issuance  of  a  Treasury  check  to  payment 
of  the  additional  amount  owed  by  FmHA  to 
the  Lender. 

b.  If  tiie  toss  is  less  than  the  estmiated  toss, 
t>»e  Lender  ivill  reimbivse  FmHA  Cor  the 
everpayment  plus  tolerest  at  tfae  note  rate 
from  date  of  payment 

5.  If  FmHA  has  conducted  liquidation,  it 
will  provide  an  accounting  and  Report  of 
Loss  to  the  Lender  and  will  pay  the  Lender  m 
accortlanca  with  tfae  Loan  Note  Guarantee. 

P.  Maximum  amount  of  interest  hea 
paymenL  toterest  is  not  covered  by  the 
guarantee. 

G.  Application  of  FmHA  loaa  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  of  such  payment.  The  totel  amount 
of  the  loss  payment  remitted  by  FmHA  will 
be  applied  by  the  Lender  on  the  guaranteed 
portion  of  the  loan  debt  However,  such 
application  does  not  release  the  Borrower 
from  liability.  At  time  of  final  loss  settlement 
the  Lender  will  notify  the  Borrower  that  the 
loss  payment  has  been  so  applied,  to  all 
cases  a  final  Form  FmHA  440-30  prepared      , 
and  submitted  by  the  Lender  must  be 
processed  by  FmHA  to  order  to  dose  out  the 
files  at  the  FmHA  Finance  Office. 

H.  Income  from  coUateraL  Any  aet  rental 
or  other  tocome  that  has  been  received  by  the 
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Lender  from  the  coUateral  will  be  applied  on 
the  guarantaed  loan  debt 

L  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  tfae 
liquidation  process.  These  liquidation  costs 
will  be  submitted  as  a  part  of  the  liquidation 
plan.  Such  costs  will  be  deducted  horn  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  Lender  (with  FmHA 
written  concurrence)  to  be  protective 
advances.  If  changed  circumstances  after 
submission  of  the  liquidation  plan  require  a 
revision  of  liquidation  costs,  the  Lender  mil 
procure  FmHA's  written  concurrence  prior  to 
proceeding  with  the  proposed  changes.  No  to- 
faouse  expenses  of  the  Leader  will  be 
allowed,  to-house  expenses  indude,  but  are 
not  limited  to,  employees'  salaries,  staff 
lawyers,  tiavel  and  overhead. 

J.  Foreclosure.  The  parties  owning  the 
guaranteed  portion  and  unguaranteed 
portions  of  the  loan  will  join  to  institote 
foredosure  action  or,  to  lieu  of  toreclosure.  to 
teke  a  deed  of  conveyance  to  such  parties. 
When  the  conveyance  is  received  and 
liquidated,  net  proceeds  will  be  applied  to  the 
guaranteed  loan  debt. 

K.  Payment  Such  loss  will  be  paid  by 
FmHA  withto  00  days  after  the  review  of  the 
accounting  of  the  coUateral. 

Xn.  Protective  Advances.  Protective 
advances  will  not  be  covered  by  the 
guarantee. 

XIII.  Additional  Loans  or  Advances.  The 
Lender  will  not  make  additional  expenditures 
or  new  loans  without  firat  obtaining  the 
writien  approval  of  FmHA  even  thoiigh  such 
expenditures  or  loans  will  not  be  guaranteed. 

XIV.  Future  Recover.  After  a  loan  has 
been  hquidated  and  a  final  loss  has  been 
paid  by  FmHA,  any  future  funds  which  may 
be  recovered  by  the  Lender,  will  be  pro-rated 
between  FmHA  and  tfae  Lender.  FmHA  will 
be  paid  such  amount  recovered  to  proportion 
to  the  percentage  it  guaranteed  to>r  the  loan 
and  the  Lender  will  retam  such  amounts  m 
proportion  to  the  percentage  of  the 
unguaranteed  portion  of  the  toan. 

XV.  Transfer  and  Assumption  Cases.  Refer 
to  tfae  applicable  Sabpart  of  TiUe  7  of  CPR 
Partiasa 

If  a  loss  should  occur  upon  oonsummation 
of  a  complete  transfer  and  assumption  for 
less  than  tfae  full  amount  of  the  debt  and  the 
transferor-debtor  (induding  personal 
guarantees]  is  released  from  personal 
UabiUty,  the  Lender,  if  it  holds  the  guarantee 
portion,  may  file  an  estimated  Report  of  Loss 
on  Form  FmHA  44»-da  "Loan  Note 
Guarantee  Report  of  Loss,"  to  recover  its  pro 
rate  share  of  the  actual  loss  at  that  time,  to 
completing  Form  FmHA  449-30,  the  amount 
of  the  debt  assumed  will  be  entered  on  line 
24  as  Net  Collateral  (Recovery). 

XVI.  Other  Requirements.  This  agreement 
is  subject  to  all  the  lequiremenU  of  the 
applicable  Stdqurt  of  Title  7  CFR  Part  issa 
and  any  future  amendments  of  these 
regulations  not  iiKonststent  with  this 
agreement  toterested  p^  .-ties  may  agree  to 
abide  by  future  PaiHA  regulations  not 
inconsistent  with  this  agreement. 

XVII.  Execution  of  Agreements.  If  this 
agreement  is  executed  prior  to  the  execution 
of  the  Loan  Note  Guarantee,  this  agreement 


does  not  impose  any  obligation  upon  PmHA 
with  reaped  to  execution  of  such  contract 
FmHA  to  no  way  warrants  that  such  a 
contract  has  been  or  will  be  executed. 

XVUL  Notices.  All  notices  and  actions 
will  be  initiated  through  FmHA  for 


(State)  witfa  mailing  axldress  at  tfae 
date  of  this  instrument  


Dated  this  • 

Lender 

By. 


•day  of  - 


-,19—. 


Title 

United  Stales  of  Amertoa 
Farmers  Home  Administration 

By  '. 

Titie    

Atiest:  - 


(SEAL) 


Exhibit  B  to  Appendix  I— Loan  Note 
Guarantee:  Drcni^  and  Disaster  Guaranteed 
Loans  (Interest  not  Guarantaed) 

Form  FmHA  1980-89  (U-88) 

Borrower  

Lender 


Lender's  Address- 
State 


County  

Date  at  Note 

FmHA  Loan  Identificatioo  Naraber- 

Lender's  IRS  ID  Tax  Number   

Prtocipal  Amount  of  Loan  S 


The  guaranteed  portion  of  the  loan  is 

$  which  is ( %] 

percent  of  loan  prtocipal.  The  prtocipal 

amount  of  loan  is  evidenced  by 

note(s)  (includes  bonds  as  appropriate) 
described  below.  The  guaranteed  portion  of 
each  note  is  mdicated  below.  This  instrument 

is  attached  to  note to  the  faoe  amount 

of  $ and  is  number of . 

Lender's  Identifying  Number    

Face  Amount 


Percent  of  Total  Face  Amount  • 
Amount  Guaranteed  


Maximum  Loss  Guaranteed  Governed  by  7 
CFR  Part  igaa  Subpart  E.  Appendix  i 

Total    $ 100«    S 

to  conaideratton  of  the  malting  of  the 
subject  loan  by  the  above  named  Lender,  tfae 
United  States  of  America,  acting  through  the 
Farmers  Home  Admtoistratton  of  the  United 
States  Department  of  Agriculture  (hereto 
called  TmHA"),  purauant  to  tiie  Disaster 
Assistance  Act  (PJ-  100-387.  7  USC        } 
does  hereby  agree  that  to  accordance  with 
and  subject  to  the  conditions  and 
requiremente  herein,  it  will  pay  to: 
'The  Lender  the  lesser  of  1.  or  2.  below: 

1.  Any  loss  sustatoed  by  such  Lender  on 
the  guaranteed  portion  toduding  prindpal 
indebtedness  as  evidenced  by  said  note(s)  or 
by  assumption  agreeme]rt(s),  or 

2.  The  guaranteed  principal  advanced  to  or 
assumed  by  the  Borrower  under  said  note(s) 
or  assumption  agreenient(s)  (Maximum 

$        ).  No  capitalized  toterest  ia  guaranteed. 

Definition  of  Holder  The  Holder  is  the 
person  or  organisation  other  than  the  Lender 
v.'ho  holds  all  or  part  of  tfae  guaranteed 
portton  of  the  loan  «nth  no  servicing 
responsibilities.  Holders  are  prohibited  fram 
obtaining  any  part(8)  of  the  guaranteed 
portton  of  the  loan  with  proosads  from  any 
obligattoo,  the  toterest  on  which  is 


excludable  from  income,  under  Sectton  103  of 
the  Internal  Revenue  Code  of  1954,  as 
amended  (IRC).  When  the  Lender  assi^is  a 
part(s)  of  the  guaranteed  loan  to  an  assignee, 
the  assignee  becomes  a  Holder  only  when 
Form  FmHA  19e0-7a  "Assignment  Guarantee 
Agreement — Drooght  and  Disaster 
Guaranteed  Loans. "  is  used. 

Definition  of  Lender.  The  Lender  is  the 
person  or  organixation  making  and  servidng 
the  loan  which  is  guaranteed  nnder  the 
provisions  of  the  applicable  subpart  of  7  CFR 
Part  1900.  "Rie  Lender  is  also  toe  party 
requesting  a  loan  guarantee. 

Conditions  of  Guarantee 

1.  Loan  Senridng.  Lender  win  be 
responsible  for  servidng  the  entire  loan,  and 
Lender  wiU  reniato  mortgagee  and/or  secured 
party  of  record  not  withstonding  the  fact  that 
another  party  may  hold  a  portion  of  the  loan. 
When  multiple  notes  are  used  to  evidence  a 
Ifjn  Lender  wiD  stractine  repayments  as 
provided  in  the  loan  agreement 

2.  Priorities.  The  entire  loan  will  be  secured 
by  the  same  security  with  equal  lien  priority 
for  the  guaranteed  and  unguaranteed  portions 
of  the  loan.  The  unguaranteed  portion  of  the 
loan  will  not  be  paid  first  nor  given  any 
preference  or  priority  over  the  guaranteed 
portion. 

3.  Fun  Faith  and  Credit  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  tocontestable  except  for 
fraud  or  misrepresentation  of  which  Lender 
or  any  Hdder  has  actual  knowledge  at  the 
time  it  became  such  Lender  or  Holder  or 
which  Lender  or  any  HoMer  participates  in  or 
condones.  If  the  note  to  whidi  this  is 
attached  or  relates  provides  for  payment  of 
toterest  on  interest  toen  tfais  Loan  Note 
Guarantee  is  void,  to  additioa  the  Loan  Note 
Guarantee  will  be  unenforceable  by  Lender 
to  the  extent  any  toss  is  occasioned  by  the 
violation  of  usury  laws,  negligenl  servicii\g. 
or  failure  to  obtain  the  required  security 
regardless  of  the  time  st  which  FmHA 
acquires  knowledge  of  the  foregoing.  Any 
losses  occastoned  will  be  unenforceable  to 
the  extent  that  loan  funds  are  used  for 
purposes  other  than  those  specificaUy 
approved  by  FmHA  in  its  Conditional 
Commitment  for  Guarantee.  Negligent 
servidng  is  defined  as  tiie  failure  to  perform 
those  services  which  a  reasonably  prudent 
lender  would  perform  to  servidng  its  own 
portfolio  of  loans  that  are  not  guaranteed. 
The  term  todudes  not  only  the  concept  of  a 
failure  to  ad  but  also  not  acting  m  a  timely 
manner  or  acting  to  a  manner  contrary  to  the 
maimer  in  which  a.reasonably  prudent  lender 
would  act  up  to  the  time  of  loan  maturity  or 
until  a  ftoai  loss  is  paid. 

4.  Rights  and  Liabilities.  The  guarantee  and 
right  to  require  purchase  will  be  directiy 
enforceable  by  Holder  notwithstanding  any 
fraud  or  misrepresentation  by  Lender  or  any 
unenforceability  of  this  Loan  Note  Guarantee 
by  Lender.  Nothing  contained  hereto  will 
constitote  any  waiver  by  FmHA  of  any  rights 
it  possesses  aganinst  the  Lender.  Lender  will 
be  Uable  for  and  will  promptiy  pay  to  FmHA 
any  payment  made  by  FmHA  to  Holder 
wMdi  if  such  Lender  had  held  the  guaranteed 
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portico  of  the  loan.  FmHA  would  not  be 
required  to  make. 

5.  Payments.  Lender  will  receive  all 
payments  of  principal,  or  interest,  on  account 
of  the  entire  loan  and  will  promptly  remit  to 
Holderts)  its  pro  rata  share  thereof 
determined  according  to  its  respective 
interest  in  the  loan,  leas  only  Lender's 
servicing  fee. 

ft.  Protective  Advances.  Protective 
advances  made  by  Lender  will  not  be 
guaranteed. 

7.  Repurchase  by  Lender.  The  Lender  has 
the  option  to  repurchase  the  unpaid 
guaranteed  portion  of  the  loan  from  the 
Holderfs)  within  30  days  of  written  demand 
by  the  Holder(s)  when:  (a)  the  borrower  is  in 
default  not  leas  than  60  days  on  principal  or 
interest  due  on  the  loan  or  (b)  the  Lender  has 
failed  to  remit  to  the  Holderfs)  its  pro  rata 
share  of  any  payment  made  by  the  borrower 
or  any  loan  subsidy  witlun  30  days  of  its 
receipt  thereof.  The  repurchase  by  the  Lender 
will  be  for  an  amount  equal  to  the  unpaid 
guaranteed  portion  of  principal  and  accrued 
interest  less  the  Lender's  servicing  fee.  The 
Loan  Note  Guarantee  will  not  cover  the  note 
interest  on  the  guaranteed  loan(s).  Holderfs) 
mW  concurrently  send  a  copy  of  demand  to 
FmHA.  The  Lender  is  encouraged  to 
repurchase  the  loan  to  facilitate  the 
accounting  for  funds,  resolve  the  problem. 
and  to  permit  the  borrower  to  cure  the 
default,  where  reasonable.  The  Lender  will 
notify  the  Holder(s)  and  FmHA  of  iU 
decision. 

S.  FmHA  Purchase.  If  Lender  does  not 
repurchase  as^irovided  by  paragraph  7 
hereof.  FmHA  will  purchase  from  Holder  the 
unpaid  principal  balance  of  the  guaranteed 
portion  less  Lsnder's  servicing  fee,  within 
thirty  (30)  days  after  written  demand  to 
FmHA  from  Holder.  The  Loan  Note 
Guarantee  will  not  cover  the  note  Interest  to 
the  Holder  on  the  guaranteed  ioan(s).  Such 
demand  nvill  include  a  copy  of  the  written 
demand  made  upon  the  binder.  The 
Holderts)  or  its  duly  suthorized  agent  will 
also  include  evidence  of  its  right  to  require 
payment  from  FmHA.  Such  evidence  will 
consist  of  either  the  original  of  the  Loan  Note 
Guarantee  properly  endorsed  to  FmHA  or  the 
original  of  the  Asaignment  Guarantee 
Agreement  properly  assigned  to  FmHA 
without  recourse  including  all  rights,  title, 
and  interest  in  the  loan.  FmHA  will  be 
subrogated  to  all  rights  of  Holderfs).  The 
Holder(s)  will  include  in  its  demand  the 
amount  of  unpaid  principal  due  (no 
capitalized  interest). 

The  Holder  will  also  inform  FmHA  of  the 
amount  of  past  interest  and  capitalized 
interest  it  is  owed.  Such  interest  is  not 
guaranteed.  The  Holderf  i)  remain  entitled  to 
all  interest  due  to  the  point  of  repurchase  by 
the  Lender  or  purchase  by  FmHA  from  the 
Holder(i)  if  such  interest  is  or  can  be 
collected.  If  FmHA  has  purchased.  FmHA  is 
equally  entitled. 

The  FmHA  will  promptly  notify  the  Lender 
of  its  receipt  of  the  Holdeiis)'s  demand  for 
payment.  The  Lender  will  promptly  provide 
the  FmHA  with  the  information  necessary  for 
FmHA  determination  of  the  appropnate 
amount  due  the  Holder^s).  Any  discrepancy 
between  \ha  amount  claimed  by  the  Holder(s) 


and  the  information  submitted  by  the  Lender 
must  be  resolved  before  payment  will  be 
approved.  FmHA  will  notify  both  parties  who 
must  resolve  the  conflict  before  payment  of 
FmHA  will  be  approved.  Such  conflict  will 
suspend  the  running  of  the  30  day  payment 
requirement.  Upon  receipt  of  the  appropriate 
information,  FmHA  will  review  the  demand 
and  submit  it  to  the  State  Director  for 
verification.  After  reviewing  the  demand  the 
State  Director  will  transmit  the  request  to  the 
FmHA  Finance  Office  for  issuance  of  the 
appropriate  check.  Upon  issuance,  the 
Finance  Office  %vill  notify  the  office  servicing 
the  borrower  and  State  Director  and  remit  the 
check(i)  to  the  Holderfs). 

9.  Lender's  Obligations.  Lender  consents  to 
the  purchase  by  FmHA  and  agrees  to  furnish 
on  request  by  FmHA  a  current  statement 
certified  by  an  appropriate  authorized  officer 
of  the  Lender  of  the  unpaid  principal  and 
interest  then  owed  by  Borrowers  on  the  loan 
and  the  amount  including  any  loan  subsidy 
then  owed  by  any  Holder(»).  Lender  agrees 
that  any  purchase  by  FmHA  does  not  change, 
alter  or  modify  any  of  the  Lender's 
obligations  to  FmHA  arising  from  said  loan 
or  guarantee  nor  does  it  waive  any  of 
FmHA's  rights  against  Lender,  and  that 
FmHA  will  have  the  right  to  set-off  against 
Lender  all  rights  inuring  to  FmHA  as  the 
Holder  of  this  instrument  against  FmHA's 
obligation  to  Lender  under  the  Loan  Note 
Guarantee. 

la  Repurchase  by  Lender  for  Servicing.  If. 
in  the  opinion  of  the  Lender,  repurchase  of 
the  guaranteed  portion  of  the  loan  is 
necessary  to  adequately  service  the  loan,  the 
Holder  will  sell  the  portion  of  the  loan  to  the 
Lender  for  an  amount  equal  to  the  unpaid 
principal  and  interest  (including  any  loan 
subsidy)  on  such  portion  less  Lender's 
servicing  fee.  The  Loan  Note  Guarantee  will 
not  cover  the  note  interest  to  the  Holder  on 
the  guaranteed  loans. 

a.  The  lender  «vill  not  repurchase  from  the 
Holder(8)  for  arbitrage  purposes  or  other 
purposes  to  further  its  ovm  financial  gain. 

b.  Any  repurchase  will  only  be  made  after 
the  Lender  obtains  FmHA  written  approval. 

c  If  the  Lender  does  not  repurchase  the 
portion  from  the  Holderfs),  FmHA  at  its 
option  may  purchase  such  guaranteed 
portions  for  servicing  purposes. 

11.  Custody  of  Unguaranteed  Portion.  The 
Lender  may  retain,  or  sell  the  unguaranteed 
portion  of  the  loan  only  through  participation. 
Participation,  as  used  in  this  mstrument. 
means  the  sale  of  an  interest  in  the  loan 
wherein  the  Lender  retains  the  note, 
collateral  securing  the  note,  and  all 
responsibility  for  loan  servicing  and 
liquidation. 

12.  When  Guarantee  Terminates.  This  Loan 
Note  Guarantee  will  terminate  automatically 
(a)  upon  full  payment  of  the  guaranteed  loan: 
or  (b)  upon  full  payment  of  any  loss 
obligation  hereunder,  or  (c)  upon  written 
notice  from  the  Lender  to  FmHA  that  the 
guarantee  will  terminate  30  days  after  the 
date  of  notice,  provided  the  Lender  holds  all 
of  the  >,uaranteed  portion  and  the  Loan  Note 
Guarantee(s)  are  returned  to  be  cancelled  by 
FmHA. 

13.  Settlement  The  amount  due  under  this 
instrument  will  be  determined  and  paid  as 


provided  in  the  applicable  Subpart  of  Part 
1980  of  Title  7  CFR  in  effect  on  the  dat«  uf 
this  instrument. 
14.  Notices.  All  notices  and  actions  will  be 

initiated  through  the  FmHA 

for (State)  with  mailing  address  at  the 

date  of  this  instrument: 


United  States  of  America 
Farmers  Home  Administration 


TTUe:  

(Dale) -- 

Assumption  Agreement  by 

dated ,  1ft— 

Assumption  Agreement  by 
dated .  19— 


Exhibit  C  to  Appendix  I — Assignment 
Guarantee  Agreement — Drought  and  Diaastar 
Guaranteed  Loans  (Interest  Not 
Guaranteed)  > 

FmHA  Loan  Ident.  No.  — 


Form  FmHA  1980-70  (11-88) 


of 

(Lender)  has  made  a  loan  to 

in  the  principal  amount  of  $ 

as  evidenced  by  a  note(»)  dated  -^— ^-^— 
The  United  States  of  America,  acting  through 
Farmers  Home  Administration  (FmHA) 
entered  into  a  Loan  Note  Guarantee — 
Drought  and  Disaster  Guaranteed  Loans 
(Loan  Note  Guarantee)  (Form  FmHA  1980-49) 
with  the  Lender  applicable  to  such  loan  to 

guarantee  the  loan  not  to  exceed %  of 

the  amount  of  the  principal  advanced. 

of-  .'  ~ 


(Holder)  desires  to  purchase  from  'lender 

%  of  the  guaranteed  portion  of  such 

loan.  Copies  of  Borrower's  note(s)  and  the 
Loan  Note  Guarantee  are  attached  hereto  as 

a  part  hereof. 

Now,  Therefore,  the  Parties  Agree: 

1.  The  principal  amount  of  the  loan  now 

outstanding  is  % .  Lender  hereby 

assigns  to  Holder %  of  the  guaranteed 

portion  of  the  loan  representing  $ of 

such  loan  now  outstainding  in  accordance 
with  all  of  the  terms  and  conditions 
hereinafter  set  forth.  The  Lender  and  FmHA 
certify  to  the  Holder  that  the  Lender  has  paid 
and  FmHA  has  received  the  Guarantee  Fee  in 
exchange  for  the  issuance  of  the  Loan  Note 
Guarantee. 

2.  Loan  Servicing.  The  Lender  will  be 
responsible  for  servicing  the  entire  loan  and 
will  remain  mortgagee  and/ or  secured  party 


'  Public  reporting  burden  for  this  collection  of 
information  is  estimated  to  average  2  houn  per 
response,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection  of 
Information.  Send  commenti  regarding  this  burden 
estimate  or  any  other  aspect  ol  this  collection  of 
information,  including  suggesliona  for  reducing  this 
burden  to.  Department  of  Agriculture.  Qearance 
Officer,  OIRM.  Room  404-W.  Washington.  DC 
20290:  and  to  the  Office  of  Management  and  Budget 
Paperwork  Reduction  Protect  (Ol^  No.  0675-0029), 
Washington,  DC  20603. 
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of  record.  The  entire  loan  will  be  aecured  by 
the  same  security  with  equal  lien  priority  for 
the  guaranteed  and  unguaranteed  portions  of 
the  loan. 

The  Lender  will  recehre  all  payments  on 
account  of  priwripal  of.  or  interest  (inchiding 
any  loan  subsidy)  on.  the  entiie  loan  atiH 
shall  prtmipdy  remit  to  the  Hoider  its  pre  rata 
share  thereof  detenained  accordii^  to  their 
respective  interests  in  the  loan,  less  only 
Lender's  servicing  fee. 

3.  Servicing  Fee.  Holder  agrees  that  Lender 

will  retain  a  servicing  fee  of percent 

per  annum  of  the  anpaid  balance  of  the 
giiaranteed  portion  of  the  loan  asaigned 
hereunder. 

4.  Purchase  by  Holder.  The  guaranteed 
protion  purchased  by  the  Holder  will  always 
be  a  portion  of  the  loan  which  is  guaranteed. 
The  Holder  will  hereby  succeed  to  all  ri^ts 
of  the  Lender  under  the  Loan  Note  Guarantee 
to  the  extent  of  the  assigned  portion  of  the 
loan.  The  Lender,  however,  will  remain 
bound  by  all  the  obligations  imder  the  Loan 
Note  Guarantee  and  the  program  regulatkmB 
found  in  the  apphcable  Subpart  of  7  CFK  Part 
1980  now  in  effect  and  future  FmHA  program 
regulations  not  inconsistent  with  the 
provisions  hereoi 

5.  Fall  Faith  and  Credit  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  fuD  faith  and  credit  of  the 
United  States  and  is  inconstestable  except 
for  fraud  or  misrepresentation  of  which  Ae 
Holder  has  actual  knowledge  at  the  time  of 
this  assignmenL  or  which  it  participates  in  or 
condones.  A  note  «iduch  provides  for  the 
payment  of  interest  on  interest  shall  not  be 
guaranteed.  Any  Assignment  Guarantee 
Agreement — Drought  and  Disaster 
Guaranteed  Loan  attached  to  or  relating  to  a 
note  which  provides  for  payment  of  interest 
on  interest  is  void. 

6.  Rights  and  Liabilities.  The  guarantee 
and  right  to  require  purchase  will  be  direcdy 
enforceable  by  Holder  not«vithstanding  any 
fraud  or  misrepresentations  by  Lender  or  any 
unenforceabihty  of  die  Loan  Note  Guarantee 
by  Lender.  {Niothing  contained  herein  ahall 
constitute  any  waiver  by  FmHA  of  any  rights 
it  possesses  against  the  Lender,  and  the 
Lender  agrees  that  Lender  will  be  liable  and 
will  promptly  remtburse  FmHA  for  any 
payment  made  by  PniHA  to  Holder  which.  If 
such  Lender  bad  held  the  guaranteed  portion 
of  the  loan.  FmHA  would  not  be  required  to 
make.  The  Holderls)  upon  written  nobce  to 
the  Lender  may  resell  the  unpaid  balance  of 
the  guaranteed  portion  of  the  loan  assigned 
hereunder.  An  endorsement  may  be  added  to 
the  Form  FmHA  1960-70  to  effectuate  the 
transfer. 

Lender 
Address: 

By   

Title    

Attest:    — . 

(SEAL) 
Holder 
Address: 

By   

Title    — 

Attest:    

(SEAU 
United  Statas  of  America 
Farmers  Hooie  Adatlaistration 


Address: 
Title~^ 


Dated  October  21,  IMS. 

Roland  R.  Vautour, 

Under  Secretary,  Small  Community  and  Rural 
Development 

|FR  Doc  SS-aOITS  Filed  12-30-08;  8:45  am] 

BKUNO  cooc  ssia-er-a 


7  CFR  Part  2003 

Authortty  to  AdniMetar  Drought  and 
Dip^ter  Guaranteed  Loane 

aoency:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. 

SUMMARv:  The  Farmers  Home 
Administrctioa  (FmHA)  amends  its 
regulations  to  designate  the  Assistant 
Administrator — Community  and 
Business  Programs  as  the  official  within 
the  (}rganization  of  Farmers  Htjme 
Administration  responsible  for 
administration  of  Drou^t  and  Disaster 
(D&D)  Guaranteed  Loans  made 
available  in  section  331  of  the  Disaster 
Assistance  Act  of  1988  [Pub.  L  100-387] 
and  to  further  designate  the  Business 
and  Industry  Division  as  the  division 
responsible  for  overseeiog  the  making 
and  servicing  of  D&D  guaranteed  loans. 
Authority  to  administer  these  loan 
guarantees  has  been  delegated  by  the 
Secretary  of  Agricidture  to  the  Under 
Secretary  for  Small  Community  and 
Rural  Development  and  redelegated  to 
the  Administrator  of  Fanners  Home 
Administratioa.  FmHA  also  corrects  an 
error  in  the  descriptioa  of  the  functions 
of  the  Community  Facilities  Division. 
EFT-CCIIVE  OATE  January  3, 1989. 
FON  RIRTHER  INFORMATION  CONTACT 
Lawrence  Bowles,  Loan  Specialist, 
Farmers  Home  Administration.  USDA, 
Room  6337-S,  14th  and  Independence 
Ave..  SW.,  Washington.  DC  20250, 
telephone  (202)  475-3811. 
SUPPLBMCNTANV  wiroWMATlON.  Farmers 
Home  Administration  responsibility  for 
administration  of  guarantees  of  loans  to 
rural  business  entities  to  further  nu^l 
development  and  to  save  and  create 
jobs  in  nutil  areas  has  been  located  in 
the  Assistant  Administrator — 
Conununity  and  Business  Programs,  llie 
Administrator,  FmHA,  havmg  been 
delegated  responsibility  for  ^ 
guarantee  of  loans  to  rural  business 
entities  for  c'Jsaster  relief  (Drought  and 
Disaster  Guaranteed  Loans),  locates 
that  authority  in  the  Assistant 
Administrator — Community  and 
Business  Programs — and.  within  his 
functional  area,  in  the  Business  and 
Industry  Division.  FmHA  sis*  corrects 


an  error  in  the  description  of  functions 
of  the  Community  Facilities  Division, 
deleting  an  inference  that  that  division 
has  responsibility  for  water-related 
facilities. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553.  notice  of  proposed  rule 
making  and  opportuinity  for  comments  is 
not  required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Registar. 
Further,  since  this  rule  relates  to  internal 
agency  management  it  is  exempt  from 
the  pnmsions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility  Act 
and  thus  is  exempt  from  the  provisions 
of  that  Act. 

Envifonmwital  Impact  Statement 

This  docimient  has  been  reviewed 
accordiitg  to  7  CFR  Pari  19«,  Subpart  G. 
"Environmental  Program."  It  is  the 
determination  of  FmHA  that  this  action 
does  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Inteigovemmental  Review 

The  Business  and  Industry  program/ 
activity  is  listed  in  the  Catalog  of 
rederal  Domestic  Assistance  under 
number  10.422  and  the  Conununity 
Facilities  program/activity  is  listed 
therein  imder  number  10423.  Tliey  are 
subject  to  the  provisions  of  Executive 
Order  12372  whidi  requires 
intergovernmental  consultation  with 
State  and  local  officials  [7  CFR  Part 
3015.  Subpart  V,  48  FR  2911Z  June  24. 
1983). 

list  of  Subfacts  IB  7  CFR  Part  2083 

Organization  and  functions 
(government  agencies). 

Accordingly.  Part  2003.  Title  7.  Code 
of  Federal  R^ulations.  is  amended  as 
follows: 

PART  2003— ORGANIZATION 

1.  The  authority  citation  for  Part  2003 
is  amended  to  read  as  follows: 

Authority:  7  U.S.C  1939:  42  U.S.C.  1480;  5 
U.S.C  301:  7  CFR  2.23  and  2.70. 

Subpart  A— Functional  Organization  of 
ttM  Famters  Home  Adiwiniatration 

2.  Exhibit  A  to  Subpart  A  of  Part  2003 
is  amended  by  revising  paragraph  2 
under  item  "07  02  03  Assistant 
Administrator — Community  and 
Business  Programs"  to  read  as  follows: 
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Exhibit  K-VA.  Dq^Mtmnl  of  Asricultun, 
FatoMH  Hoa*  A^y^atntion 


07  02  OS  AMMJMtaJit  AdmJnutrator— 
Community  and  BuMineaa  Programs 

•  •         *         •         • 

2.  Ovenee*  administration  and 
muMgement  of  a  broad  and  complex  range  of 
Community  and  Businesa  and  Industry  type 
programs,  including  water  and  waste 
disposal  loans  and  grants,  technical 
assistance  and  training  grants,  community 
facility  loans.  Industrial  development  grants, 
watershed  aad  flood  prevention  loans, 
resource  oooaervation  and  development 
loans,  racraation  loan  servicing,  energy 
impact  assistance  grants,  nonprofit  National 
Corporation  loans  and  grants,  irrigation  and 
drainage  loans.  Graxing  AssociaUoo  loans, 
Indian  tribal  acquisition  loans, 
unincorporated  EO  cooperative  loans,  shift  in 
land  use  loans.  Timber  Development 
Organization  loans,  ana  development 
assistance  planning  grants,  rural 
development  loan  funds,  incorporated  EO 
cooperative  loans,  drought  and  disaster 
guaranteed  loans,  and  business  and 
industrial  loans. 

•  •         •         •        • 

3.  Exhibit  A  to  Subpart  A  of  Part  2003 
is  amended  by  revising  paragraph  6 
under  item  "07  02  03  0002  Community 
FadlitiM  Division"  to  read  as  follows: 

t  of  Agricuhure, 


070203  0002  Community  FacJlitid$  DivigJoa 


A.  As  a  representative  of  the  Administrator, 
■eats  with  Membcn  of  Coogresa,  high  level 
clHcials  of  other  Federal  and  State  agencies, 
spedal  interest  groups  and  the  general  public. 
to  diacaaa  community  facilities  requirements 
in  general  or  lo  explain  or  defend  the  agency 
poeitioa  taken  on  loans  and  grants  or 
antidpatad  poUcy  changes,  and  to  aasist  with 
development  of  interagency  agreements, 

4.  Exhibit  A  to  Subpart  A  of  Part  2003 
is  amended  by  revising  paragraph  1 
under  item  "^  02  03  0003  Business  and 
Industry  Division"  to  r««d  «s  follows: 


070203  0OO3  BuainetMjind  Industry  Division 
ft         •         •         •         • 

1.  Implements  current  and  long  range  plans, 
polidea  and  procedures  necessary  for  the 
efUdent  and  orderly  management  of  a 
nationwide  program  of  business  and  industry 
loans  and  grants,  including  s  program  of 
guaranteed  loans  to  aasist  rural  business 
entities  adversely  impacted  by  certain 
natural  disasters  occurring  in  1988. 


Dated:  November  28. 1968. 
Neal  Sox  fohnaaa. 

Acting  Administrator,  Farmers  Home 

Administration. 

(FR  Doc  88-30179  Filed  12-30-88;  8:45  am] 


DEPAfrrUCNT  OF  JUSTICE 
imniiQrstion  and  Natuf  iWntlon 


•  CFR  Pwts  103, 212. 214,  and  Z74a 
(iNSNa113«-M] 

Monlwwnlgnnt  Claaaaa  Purauant  to 
Unttad  StatM-Canada  Fraa-Trada 


AOmcv:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Interim  rule  with  request  for 

comments. 


r.  This  rule  implements 
provisions  of  the  United  States-Canada 
Free-Trade  Agreement  (FTA)  by 
establishing  procedures  for  temporary 
entry  of  Canadian  citizen  business 
persons  into  the  United  States.  This  rule 
will  facilitate  temporary  entry  on  a 
reciprocal  basis  between  the  United 
States  and  Canada,  while  recognizing 
the  continued  need  to  ensure  border 
security,  and  to  protect  indigenous  labor 
and  permanent  employment  in  both 
countries. 

OATIS:  Effective  on  the  date  the  United 
States-Canada  Free-Trade  Agreement 
enters  into  force.  The  Immigration  and 
Naturalization  Service  will  publish  a 
document  in  the  Fadaral  Reglstar 
announcing  the  effective  date.  Written 
comments  must  be  received  on  or  before 
February  2. 1988. 
AOOMSK  Please  submit  written 
comments,  in  triplicate,  to  the  Director. 
OfBce  of  Policy  Directives  and 
Instructions,  Immigration  and 
Naturalization  Service.  425 1  Street 
NW„  Room  2011.  Washington.  DC  20536. 
KM  nHITNn  MKMMATION  CONTACT: 

Edward  R  Skerrett  Senior  bnmigration 
Examiner,  U.S.  Immigration  and 
Naturalization  Service.  42S  I  Street 
NW..  Room  7122.  Washington.  DC  20630. 
Telephone:  (202)  633-3046. 
•umnMNTANv  NiPOmiATiON:  On 
January  2, 1968,  the  President  of  the 
United  States  and  the  Prime  Minister  of 
Canada  entered  into  the  FTA. 
Implementation  of  this  agreement  has 
been  provided  for  by  the  United  States- 
Canada  Free-Trade  Agreement 
ImplemenUtion  Act  of  1968,  Pub.  L  100- 
440  (FTA  Implementation  Act).  The  FTA 
was  passed  by  the  United  States  House 


of  Representatives  on  August  9. 1988, 
and  by  the  United  States  Senate  on 
September  19, 198a  It  was  signed  by  tiie 
President  on  September  28, 196&  It  is 
anticipated  that  the  FTA  will  enter  into 
force  on  January  1, 1980. 

This  rule  pertains  to  Canadian  citizen 
temporary  visitors  for  business  seeking 
classification  under  section  101(a)(15)(B) 
of  the  Immigration  and  Nationality  Act 
(Act),  to  Canadian  citizen  ti^aty  traders 
and  investors  seeking  classification 
under  section  101(a)(15}(E)  of  the  Act  to 
Canadian  citizen  temporary  workers 
seeking  classification  tmder  section 
l(n(a](15)(L]  of  the  Act  and  to  Canadian 
citizens  seeking  classification  for 
engagement  in  activities  at  a 
professional  level  under  section  214(e) 
of  the  Act  as  added  by  section  307  of 
the  FTA  Implementation  Act 

This  rule  establishes  procedures  for 
the  temporary  entry  of  Canadian  citizen 
business  persons  as  provided  in  Chapter 
Fifteen  of  the  FTA  and  section  307  of  the 
FTA  Implementation  Act  Chapter 
Fifteea  section  307,  and  this  rule  reflect 
the  special  trading  relationship  between 
the  United  States  and  Canada,  the 
desirability  of  facilitating  temporary 
entry  on  a  reciprocal  basis,  and  the 
desirability  of  estabUshing  transparent 
criteria  and  procedures  for  temporary 
entry,  while  recognizing^ the  continued 
need  to  ensure  border  security  and 
protect  indigenous  labor  and  permanent 
employment  in  both  cotuitries. 

Section  103.7(b)  is  amended  to  add  a 
fee  for  classification  of  a  citizen  of 
Canada  to  be  engaged  in  business 
activities  at  a  professional  level 
pursuant  to  section  214(e)  of  the  Act  as 
added  by  section  307  of  the  FTA 
Implementation  Act  Form  1-04  (Arrival/ 
Departure  Record)  and  a  receipt  (Form 
G-211.  Form  G-711,  or  Form  1-797)  will 
be  given  to  each  citizen  of  Canada 
classified  imder  section  214(e)  of  the 
Act  Although  a  petition  is  not  required 
for  this  dassificatiun.  the  level  of 
doctimentation  presented  to  the 
immigration  officer  will  be  on  a  par  writh 
that  required  for  nonimmigrant 
classifications  for  which  petitions  are 
required.  This  factor  coupled  with  the 
reciprocal  aspects  of  the  FTA  require 
that  a  fee  be  charged.  The  government 
of  Canada  intends  to  charge  an 
employment  authorization  fee  for 
citizens  of  the  United  States  entering 
Canada  tmder  the  FTA  to  engage  in 
business  activities  at  professional  level 

Section  212.1(1)  seU  forth  tiie 
requirement  that  a  Canadian  citizen 
seeking  admission  as  a  treaty  trader  or 
investor  tmder  the  provisions  of  Chapter 
15  of  the  FTA  and  pursuant  to  section 
l<n(a)(15KE)  of  the  Act  shall  be  in         , 
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possession  of  a  nonimmigrant  visa. 
Regulations  pertaining  to  the  issuance  of 
such  visas  will  be  provided  by  the 
United  States  Department  of  State. 
.  Section  214.2(b)(4)  states  that  various 
types  of  Canadian  citizen  business 
persoiuiel  would  be  classifiable  as 
visitors  for  business  imder  section 
101(a){15)(B)  of  the  Act  provided  that 
they  are  to  receive  no  salary  or  other 
remuneration  from  a  United  States 
source  other  than  incidental  expenses. 
This  Usting  has  been  compiled  from  the 
Immigration  and  Naturalization 
Service's  Operations  Instructions,  the 
Department  of  State's  Foreign  Affairs 
Manual,  and  various  policy  statements 
which  have  been  issued  by  the  Service 
over  the  years  and  which  pertain 
specifically  to  Canadian  citizens.  This  is 
not  an  exhaustive  list  and  does  not 
preclude  the  admission  under  section 
101(a)(15)(B)  of  tiie  Act  of  a  Canadian 
citizen  business  person  engaged  in  an 
occupation  or  profession  not  on  the  list 

Of  special  significance  is 
S  214.2(b)(4)(i)fF),  pertaining  to  after- 
sales  service.  This  paragraph  extends 
the  performance  of  after-sales  service 
and  training  to  the  lili  of  the  warranty 
or  service  agreement  and  adds  computer 
software  to  commercial  or  industrial 
equipment  or  machinery.  This  provision 
of  the  FTA  and  this  regulation  are  not  in 
conflict  with  the  reasoning  of 
Bricklayers  and  Allied  Craftsmen  v. 
Meeae,  616  F.  Supp.  1387  (N.D.  Cal. 
1985). 

Section  214.2(i)(17)  provides  for  tiie 
adjudication  of  individual  petitions  for 
classification  of  Canadian  citizens  imder 
section  101(a)(15){L)  of  the  Act  at  certain 
United  States  ports  of  entry  and  pre- 
flight  inspection  stations.  "This 
paragraph  also  provides  for 
determination  of  eligibility  of  Canadian 
citizens  seeking  L  classification  under 
pre-approved  blanket  petitions  at  these 
same  locations.  Blanket  petitions  must 
still  be  filed  in  advance  at  the 
appropriate  Regional  Service  Centers. 

A  spouse  or  minor  child  holding 
Canadian  citizenship  or  of  a  common 
nationality  witii  Canadians  will  not  be 
required  to  obtain  a  nonimmigrant  visa 
to  accompany  or  follow  to  join  a 
Canadian  citizen  principal  who  is 
classified  as  an  L-1;  however,  a  non- 
Canadian  citizen  spouse  or  minor  child 
will  be  required  to  obtain  a 
nonimmigrant  \'i8a  and,  therefore,  will 
only  be  able  to  follow  to  join. 

Section  214.6  sets  forth  procedures 
relating  to  Canadian  citizens  coming  to 
the  United  States  to  engage  in  activities 
at  a  professional  level.  Admission  tmder 
this  provision  of  the  FTA  does  not  imply 
that  the  Canadian  citizen  would 
otherwise  quaUfy  as  a  professional 


under  sections  101(a)(15)(H)(i)  or 
203(a)(3)  of  tiie  Act 

No  prior  petition,  labor  certification, 
or  prior  approval  shall  be  required: 
however,  Canadian  citizens  seeking 
classification  under  this  provision  must 
pesent  documentation  sufficient  to 
satisfy  the  inspecting  officer  that  they 
are  seeking  entry  to  engage  in  activities 
at  a  professional  level  and  that  they  are 
so  qualified 

This  paragraph  sets  in  regulation 
Schedule  2  to  Annex  1502.1  of  the  FTA 
which  is  a  Usting  of  occupations  agreed 
upon  by  both  countries.  A  baccalaureate 
is  the  minimum  requirement  for  these 
professions,  unless  otherwise  specified 
In  the  case  of  a  Canadian  citizen  whose 
occupation  does  not  appear  on  the  Hst  or 
who  does  not  meet  the  transparent 
criteria,  nothing  precludes  the  filing  of  a 
petition  for  classification  under  another 
existing  nonimmigrant  classification. 

As  with  the  spouse  and  minor  child  of 
L-1  Canadian  citizens,  a  nonimmigrant 
visa  shall  not  be  required  of  a  spouse  or 
minor  child  who  possesses  Canadian 
citizenship  or  is  of  a  common  nationality 
with  Canadians.  Visas  will  be  required 
of  all  others. 

Section  274a.l2(b)(16)  adds  Canadian 
citizens  engaged  in  business  activities  at 
a  professional  level  pursuant  to  Chapter 
Fifteen  of  the  FTA  to  the  classes  of 
aliens  authorized  employment  with  a 
specific  employer(s)  incident  to  status. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291,  nor  does  this  rule  have  federaUsm 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.0. 12812. 

The  information  collection 
requirements  contained  in  this 
document  have  been  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  wi^  the  Paperwork 
Reduction  Act  and  are  cited  under  8 
CFR  299.5. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Fees,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  212 

Administrative  practice  and 
procedures,  Aliens. 

8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Employment 


Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a  t 

Administrative  practice  and 
procedures.  Aliens. 

Accordingly,  Chapter  I  of  Titie  8  of  tiie 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DimES  OF 
SERVICE  OFFICERS;  AVAILABILfTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  522(a);  8  US.C.  1101. 
1103. 1201. 1301-1305, 1351. 1443. 1454. 1455: 
28  U.S.C  1746;  7  U.3.C  2243;  31  VS.C.  9701: 
E.0. 12356,  3  C31t  1982  Comp.,  p.  16a 

2.  Section  103.7(b)(1)  is  amended  by 
adding  a  request  paragraph  as  the  last 
entry  of  this  section,  to  read  as  follows: 

§103.7    Fm*. 

***** 

(b)*  *  * 

(1)  *  *  * 

Request.  For  classiRcation  of  a  citizen  of 
Canada  to  be  engaged  in  business  activities 
at  professional  level  pursuant  to  section 
214(e)  of  the  Act  (Chapter  15  of  the  United 
States-Canada  Free-Trade  Agreement) — 
$50J». 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

3.  The  authority  citation  for  Part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1102, 1103. 1182, 
1184, 1187, 1225, 1226. 1228, 1252,  8  CFR  Part 
2. 

(4)  In  S  212.1.  a  new  paragraph  (1)  is 
added  to  read  as  follows: 


S  212.1    Documwitary 
nonimintgrants. 


(1)  Treaty  traders  and  investors. 
Notwithstanding  any  of  the  provisions 
of  this  part,  an  alien  seeking  admission 
as  a  treaty  trader  or  investor  under  the 
provisions  of  Chapter  15  of  the  United 
States-Canada  Free-Trade  Agreement 
(FTA)  pursuant  to  section  101(a)(15)(E) 
of  the  Act  shall  be  in  possession  of  a 
nonimmigrant  visa  issued  by  an 
American  consular  officer  classifying 
the  alien  under  that  section. 

PART  214— NONIMMIGRANT  CLASSES 

5.  The  authority  citation  for  Part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1184. 1186a. 
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6.  In  S  214^  paragraph  (b)(1)  is 
revised  to  read  as  foilows: 

(214.2    SpacM  raquirwiMnls tor 


(b)  Visitors— {1)  General.  Any  B-1 
visitor  for  business  or  B-2  visitor  for 
pleasure  may  be  admitted  for  not  more 
than  one  year  and  may  be  granted  an 
extension  of  a  temporary  stay  in 
increments  of  not  more  than  six  months 
each,  except  that  alien  members  of  a 
religious  denomination  coming 
temporarily  and  solely  to  do  missionary 
work  in  behalf  of  that  demonination 
may  be  granted  an  extension  of  not 
more  than  one  each  year,  provided  that 
such  work  does  not  involve  the  selling  of 
articles  or  the  solicitation  or  acceptance 
of  donatioas.  The  B-Z  spouse  or  child  of 
a  Canadian  citizen  admitted  under 
section  214(e)  of  the  Act  in  accordance 
with  the  United  States-Canada  Free- 
Trade  Agreement  may  be  admitted  for  a 
period  not  to  exceed  one  year  and  may 
be  granted  an  extension  of  temporary 
stay  in  increments  of  not  more  than  one 
year,  providing  the  principal  alien  is 

Tnaintaining  status.  ThoSe  B-1  ai.d  B-2 

visitor*  admitted  pursuant  to  the  waiver 
provided  at  1 212.1(e)  of  this  chapter 
may  be  admitted  to  and  stay  on  Guam 
for  a  period  not  to  exceed  Hfteen  days 
and  are  not  eligible  for  extension  of 

stay. 

•        •       •       •        • 

7.  In  1 214Z  paragraph  (b)(4)  is 
redesignated  as  paragraph  (b)(5)  and  a 
new  paragraph  (b)(4)  is  added  to  read  as 
follows: 


I214J 


(4)  Admission  ofaliSns  pursuant  to 
the  United  Statea-Canada  Ftve-  Trade 
Agreement  (FTA).  A  citizen  of  Canada 
seeking  temporary  entry  for  purposes  set 
forth  in  paragraph  (bK4)(i)  of  this 
section,  who  otherwise  meets  existing 
requirements  under  section  101(a)(15)(B) 
of  the  Act,  including  but  not  limited  to 
requirements  regarding  the  source  of 
remuneration,  shall  be  admitted  upon 
presentation  of  proof  of  Canadian 
citizenship,  a  description  of  the  purpose 
of  entry,  and  evidence  demonstrating 
that  be  or  she  is  engaged  in  one  of  the 
occupations  or  professions  set  forth  in 
paragraph  (b)(4)(i)  of  this  section,  or 
meets  the  lequtoements  of  paragraph 
(b)(4)(ii)  of  this  section. 

(i)  Oocapations  and  professions  set 
forth  in  Schedule  1  to  Annex  1502.1  of 
the  FTA. 


(A)  Research  and  design.  Technical, 
scientific,  and  statistical  researchers 
conducting  independent  research  for  an 
enterprise  located  in  Canada. 

(B)  Growth,  manufacture  and 
production.  [1]  Harvester  owner 
supervising  a  harvesting  crew  admitted 
under  applicable  law. 

(2)  Purchasing  and  production 
management  personnel  conducting 
commercial  transactions  for  an 
enterprise  located  in  Canada. 

(C)  Marketing.  (1)  Market  researchers 
and  analysts  conducting  independent 
research  or  analysis,  or  research  or 
analysis  for  an  enterprise  located  in 
Canada. 

(2)  Trade  fair  and  promotional 
personnel  attending  a  trade  convention. 

(D)  Sales.  [1)  Sales  representatives 
and  agents  taking  orders  or  negotiating 
contracts  for  goods  or  services  but  not 
delivering  goods  or  providing  services. 

[2]  Buyers  purchasing  for  an 
enterprise  located  in  Canada. 

(E)  Distribution.  {1)  Transportation 
operators  delivering  to  the  United  States 
or  loading  and  transporting  back  to 
Canada,  %vith  no  intermediate  loading  or 
delivery  within  the  United  States.  (This 
restriction  appUes  only  to  merchandise 
or  passengers  loaded  in  the  United 
States  and  delivered  in  the  United 
States.) 

(2)  Customs  brokers  performing 
brokerage  duties  associated  with  the 
export  of  goods  from  the  United  States 
to  or  through  Canada. 

(F)  After-sales  service.  Installers, 
repair  and  maintenance  persoimel,  and 
supervisors,  possessing  specialized 
knowledge  essential  to  the  seller's 
contractual  obligation,  performing 
services  or  training  workers  to  perform 
such  services,  pursuant  to  a  warranty  or 
other  service  contract  incidental  to  the 
sale  of  commercial  or  industrial 
equipment  or  machinery,  including 
computer  software,  purchased  from  an 
enterprise  located  outside  the  United 
States,  during  the  life  of  the  warranty  or 
service  agreement 

(G)  General  service.  [1)  Professionals 
who  are  otherwise  classifiable  under 
section  101{a)(15)(H)(i)  of  the 
Immigration  and  Nationality  Act  but 
receiving  no  salary  or  other 
remuneration  from  a  United  States 
source. 

(2)  Management  and  supervisory 
personnel  engaging  in  conunerdal 
transactions  for  an  enterprise  located  in 
Canada. 

[3)  Computer  specialists  who  are 
otherwise  classifiable  under  section 
101(a)(15)(H)(i)  of  the  Immigration  and 
Nationality  Act  but  receiving  no  salary 
or  remuneration  from  a  United  States 
source. 


(4)  Financial  services  personnel 
(insurers,  bankers  or  investment 
brokers)  engaging  in  commercial 
transactions  for  an  enterprise  located  in 
Canada. 

(5)  Public  relations  and  advertising 
personnel  consulting  with  business 
associates,  or  attending  or  participating 
in  conventions. 

(0)  Tourism  persoimel  (tour  and  travel 
agents,  tour  guides  or  tour  operators) 
attending  or  participating  in  conventions 
or  conducting  a  tour  that  has  begun  in 
Canada.  (In  certain  circumstances  the 
tour  may  begin  in  the  United  States.) 

(7)  Translators  or  interpreters 
performing  services  as  employees  of  an 
enterprise  located  in  Canada. 

(ii)  Occupations  and  professions  not 
listed  in  Schedule  1  to  Annex  1502.1  of 
the  FTA.  Nothing  in  this  paragraph  shall 
preclude  a  business  person  engaged  in 
an  occupation  or  profession  other  than 
those  Usted  in  Schedule  1  to  Annex 

1502.1  of  the  FTA  from  temporary  entry 
under  section  101(a)(15)(B)  of  the  Act  if 
such  person  otherwise  meets  the 
existing  requirements  for  admission  i^s 
prescribed  by  the  Attorney  General. 

•        •        *        •        * 

a  In  i  214.Z  a  new  paragraph  (1)(17)  is 
added  to  read  as  follows: 

1214.2  8(MCW  requiremani*  tor 
admissten.  •Ktanston.  and  walntonanca  ol 


(1)  *  •  • 

(17)  Filiitg  of  individual  petitions  and 
certifications  under  blanket  petitions  for 
citizens  of  Canada  under  the  United 
States-Canada  Free-Trade  Agreement 
(FTA}—{\]  Individual  Petitions.  Except 
as  provided  in  paragraph  (l)(2)(ii)  of  this 
section  (filing  of  blanket  petitions),  a 
United  States  or  foreign  employer 
seeking  to  classify  a  citizen  of  Canada 
as  an  intracompany  transferee  may  file 
an  individual  petition  in  duplicate  on 
Form  I-129L  in  conjunction  with  the 
application  for  admission  of  the  citizen 
of  Canada.  Such  Hling  must  be  made 
widi  an  immigration  officer  at  a  Class  A 
port  of  entry,  a  United  States  airport 
handling  international  traffic  or  at  a 
United  States  pre-clearance/pre-fli^t 
station.  The  petitioning  employer  need 
not  appear,  but  Form  l-lZsL  must  bear 
the  authorized  signature  of  the 
petitioner. 

(ii)  Certification  of  eligibility  for 
intracompany  transferee  under  the 
blanket  petition.  An  immigration  officer 
at  a  location  identified  in  paragraph 
(l)(17)(i)  of  this  section  may  determine 
eligibility  of  individual  citizens  of 
Canada  seeking  L  classification  under 
approved  blanket  petitions.  At  these 
locations,  such  citizens  of  Canada  shall 
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present  the  original  and  two  copies  of 
Form  I-129S.  Intracompany  Transferee 
Certificate  of  Eligibility,  prepared  by  the 
approved  organization,  as  well  as  three 
copies  of  Form  1-171 C,  Notice  of 
Approval  of  Noiummigrant  Visa 
Petition. 

(iii)  Nothing  in  this  section  shall 
preclude  the  advance  filing  of  petitions 
and  certificates  in  accordance  with 
paragraph  {l)(2)  of  this  section. 

(iv)  Spouse  and  dependent  minor 
children  accompanying  or  following  to 
Join.  (A)  The  Canadian  citizen  spouse 
and  unmarried  minor  children  of  a 
Canadian  citizen  admitted  under  this 
paragraph  shall  be  entitled  to  the  sp    e 
nonimmigrant  classification  and  same 
length  of  stay  as  the  principal  alien.  The 
Canadian  citizen  spouse  and  children 
shall  be  admitted  without  the 
requirement  of  a  visa  and  shall  be 
admitted  under  the  classification  symbol 
L-2. 

(B)  A  non-Canadian  citizen  spouse  or 
uiunarried  minor  child  shall  be  entitled 
to  the  same  nonimmigrant  classification 
and  the  same  length  of  stay  as  the 
principal,  but  shall  be  required  a  visa 
upon  application  for  admission  as  L-2 
unless  otherwise  exempt  under  S  212.1 
of  this  chapter. 

(C)  The  Canadian  citizen/non- 
Canadian  citizen  spouse  and  dependent 
minor  children  shall  not  accept 
employment  in  the  United  States  unless 
otherwise  authorized  under  the  Act. 

*        *        •        *        • 

9.  Section  214.6  is  added  to  read  as 
follows:  I 

9214.6    Caiwdtan  dtlzmi  SMUng 

twnporary  antry  to  anoaga  in  aeUvHim  at  a 
nrataaakmal  law^ 


(a)  General.  Under  section  214(e)  of 
the  Act  a  citizen  of  Canada  who  seeks 
temporary  entry  as  a  business  person  to 
engage  in  activities  at  a  professional 
level  may  be  admitted  to  the  United 
States  in  accordance  with  the  provisions 
set  forth  in  paragraphs  (c)  and  (e)  of  this 
section,  and  in  the  United  States- 
Canada  Free-Trade  Agreement  (FTA). 

(b)  Definitions.  (1)  The  term  "Business 
person"  as  defined  in  the  FTA,  means  a 
citizen  of  Canada  who  is  engaged  in  the 
trade  of  goods  or  services  or  in 
investment  activities. 

(2)  The  term  "Activities  at  a 
professional  level"  means  those 
undertakings  which  require  that  for 
successful  completion,  the  individual 
has  at  least  a  baccalaureate  degree  or 
appropriate  credentials  demonstrating 
status  as  a  professional. 

(3)  The  term  'Temporary  entry"  as 
used  in  the  FTA,  means  entry  without 
the  intent  to  estabUsh  (>ermanent 
residence. 


(c)  Application  for  admission.  A 
citizen  of  Canada  seeking  admission 
under  this  section  shall  make 
application  for  admission  with  an 
immigration  officer  at  a  United  States 
Class  A  port  of  enby.  at  a  United  States 
airport  handling  international  trafiic,  or 
at  a  United  States  pre-clearance/pre- 
flight  station.  No  prior  petition,  labor 
certification,  or  prior  approval  shall  be 
required. 

(d)  Evidence.  A  visa  shall  not  be 
required  of  a  Canadian  citizen  seeking 
admission  as  a  nonimmigrant  under 
section  214(e)  of  the  Act.  Upon 
application  for  admission  at  a  United 
States  port  of  entry,  an  applicant  under 
this  section  shall  present  the  following: 

(1)  Proof  of  Canadian  citizenship. 
Uiiless  traveling  fixjm  outside  the 
Western  Hemisphere,  no  passport  shall 
be  required;  however,  an  applicant  for 
admission  must  establish  Canadian 
citizenship. 

(2)  Documentation  demonstrating 
engagement  in  business  activities  at  a 
professional  level  and  demonstrating 
professional  qualities — (1)  General.  The 
applicant  must  present  documentation 
sufficient  to  satisfy  the  immigration 
officer  at  the  time  of  application  for 
admission,  that  the  applicant  is  seeking 
entry  to  the  United  States  to  engage  in  a 
profession  or  an  occupation  at  a 
professional  level,  and  that  the 
applicant  meets  the  criteria  to  perform 
at  such  professional  level.  This 
documentation  may  be  in  the  form  of  a 
letter  from  the  prospective  employer(8) 
in  the  United  States  or  from  the 
Canadian  employer  and  may  be 
required  to  be  supported  by  licenses, 
diplomas,  degrees,  certificates,  or 
membership  in  professional 
organizations.  'The  documentation  shall 
fully  affirm: 

(A)  The  professional  activity  to  be 
engaged  in; 

(B)  The  purpose  of  entry; 

(C)  The  anticipated  length  of  stay; 

(D)  The  educational  qualifications  or 
appropriate  credentials  which 
demonstrate  that  the  Canadian  citizen 
has  professional  level  status; 

(E)  That  the  Canadian  citizen 
complies  with  all  applicable  state  laws 
and/or  licensing  requirements  for  the 
occupation  to  be  engaged  in;  and 

(F)  The  arrangements  for 
remuneration  for  services  to  be 
rendered. 

(ii)  Schedule  2  to  Annex  1502.1  of  the 
FTA.  Pursuant  to  the  FTA.  an  applicant 
seeking  admission  under  this  section 
shall  demonstrate  business  activity  at  a 
professional  level  in  one  of  the 
professions  or  occupations  set  forth  rn 
Schedule  2  to  Aimex  1502.  Unless 
otherwise  specified  below,  a 


baccalaureate  degree  is  the  mininiinn 
requirement  for  the  following 
professions  as  listed  in  Schedule  2: 

Schedule  2  (AnnoUted) 

— Accountant 
— Engineer 
— Scientist 

•  Biologist  I 

•  Biochemist 

•  Physicist 

•  Geneticist 

•  Zoologist 

•  Entomologist 

•  Geophysicist 

•  Epidemiologist 

•  Pharmacologist 

•  Animal  scientist 

•  Agriculturist  (agronomist) 

•  Dairy  scientist 

•  Poultry  scientist       / 

•  Soil  scientist 

— Research  assistant  (working  in  a  post- 
secondary  educational  institution) 
— Medical/allied  professional 

•  Physician  (teaching  and/or  research 
only)-^.D.,  provincial  license,  or  state 
license 

•  Dentist — D.D.S..  provincial  license,  or 
state  license 

•  Registered  nurse — proVincial  license  or 
state  license 

•  Veterinarian — D.VM^  provincial  license, 
or  state  license 

•  Medical  technologist 

•  Clinical  lab  technologist 
— Architect 

— Lawyer — member  of  bar  in  province  or 

state.  LLB..  or )  J3. 
— ^readier 

•  College        - 

•  University     - 

•  Seminary 
— Economist 
— Social  worker 
'—Vocational  counselor 
— Mathematician 

— Hotel  manager — baccalaureate  degree  and 

three  years  experience  in  hotel 

management 
— Librarian — Master's  degree  in  Library 

Science 
— ^Animal  breeder 
— Hant  breeder 
— Horticulturist 

— Sylviculturist  (forestry  specialist) 
— Range  manager  (range  conservationist) 
— Forester 
— ^)ournah8t — baccalaureate  degree  and  three 

years'  experience  in  journalism 
— Nutritionist 
— Dietician 

— ^Technical  publications  writer 
— Computer  systems  analyst 
— Psychologist 
— ScientiRc  technician/technologist 

•  Must  work  in  direct  support  of 
professionals  in  the  following  disciplines: 
chemistry,  geology,  geophysics,  meteorology, 
physics,  astronomy,  agricultural  sciences, 
biology,  or  forestry 

•  Must  possess  theoretical  knowledge  of 
the  discipline 

•  Must  solve  practical  problems  in  the 
discipline 
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•  MiM(  apply  prinapW  of  the  diadplina  to 
bMk  or  appUod  raaearch 
— DiSMlar  nM  insurance  claims  adfuster — 

boocalaanota  degree  or  three  years 

experience  in  the  field  ot  daiOH 

adiustment. 
— Management  consultant — baccalaureate 

degree  or  five  years'  experience  in 

consulting  or  related  field. 

(e)  Procedures  for  admistion.  A 
Canadian  citizen  who  qualifies  for 
admission  under  this  section  shall  be 
provic'ed  confirming  docimientation 
(Service  Form  1-94).  and  shall  be 
admitted  under  the  classification  symbol 
TC  for  a  period  not  to  exceed  one  year. 
Form  I-M  shall  bear  the  legend 
'^multiple  entry."  The  fee  prescribed 
under  \  103.7  of  this  chapter  shall  be 
rer^itted  upon  admission  to  the  United 
States  pursuant  to  the  terms  and 
conditians  of  the  FT  A.  Upon  remittance 
of  the  prescribed  fee,  the  Canadian 
citizen  applicant  shall  be  provided  a 
Service  receipt  (Form  G-211,  Form  G- 
711,  or  form  1-797). 

(f)  Readmission.  A  Canadian  citizen 
in  this  classification  may  be  readmitted 
to  the  United  States  for  the  remainder  of 
the  period  authorized  on  Form  1-04, 
without  presentation  of  the  letter  or 
supporting  documentation  described  in 
paragraph  (d](2]  of  this  section,  and 
without  remittance  of  the  prescribed  fee, 
providing  the  original  intended  business 
activities  and  employer(s]  have  not 
changed.  An  alien  who  seeks 
readmission  to  the  United  States  under 
this  section  to  continue  in  bosiness 
activities  at  a  professional  level  who  is 
no  longer  in  possession  of  a  valid, 
unexpired  Farm  1-94  and  whose  period 
of  initial  admission  has  not  lapsed,  shall 
present  alternate  evidence  entitling  the 
alien  to  readmission  as  TC  This 
alternate  evidence  may  be  in  the  form  of 
a  Service  fee  receipt  for  admission  as 
TC  or  a  previously  issued  admission 
stamp  as  TC  in  a  passport  and  a 
confirming  letter  from  the  United  States 
employer's). 

(g)  Extension  of  stay.  A  Canadian 
citizen  admitted  under  this  section  may 
apply  for  an  extension  of  stay,  as 
provided  in  (  214.1(c)  of  this  chapter. 
Extensions  of  stay  may  be  granted  in 
increments  of  one  year.  The  application 
shall  be  accompanied  by  a  letter(s)  &t>m 
the  United  States  employer's) 
confirming  the  continued  need  for  the 
Canadian  citizen's  services  and  stating 
the  length  of  additional  time  needed. 

(h)  A  request  for  change  or  addition  of 
United  States  entpJoyer(s).  A  Canadian 
citizen  admitted  under  this  paragraph 
«dio  seeks  to  change  or  add  a  United 
States  employer  during  the  period  of 
admission  shall  file  an  application  for 
an  extension  of  stay.  The  applicatioo 


shall  be  accompanied  by  a  letter  from 
the  new  employer  describing  the 
services  to  be  performed,  the  time 
needed  to  render  such  services,  and  the 
remimeration  for  services.  Employment 
with  a  different  or  with  an  additional 
employer  is  not  authorized  prior  to 
Service  approval  of  the  request  for 
extension  of  stay. 

(i)  Spouse  and  unmarried  minor 
children  accompanying  or  following  to 
Join.  (1)  The  terms  and  conditions  set 
forth  under  i  214,2(b)(l]  of  this  chapter 
shall  apply  to  the  admission  anH  the 
extension  of  temporary  stay  of  the 
spouse  or  unmarried  minor  child  of  a 
Canadian  citizen  admitted  under  this 
section. 

(2)  The  spouse  or  unmarried  minor 
child  shall  be  required  to  present  a 
valid,  unexpired  nonimmigrant  visa  or  a 
valid,  unexpired  Canadian  border 
crossing  identification  card  unless 
otherwise  exempt  under  {  21Z1  of  this 
chapter. 

(3)  The  spouse  and  dependent  minor 
children  shall  be  issued  confirming 
documentation  (Form  1-94).  Form  1-04 
shall  bear  the  legend  "multiple  entry." 
There  shall  be  no  fee  required  for 
admission  of  the  spouse  and  dependent 
minor  children. 

(4)  The  Canadian  dtizen/non- 
Canadian  citizen  spouse  and  dependent 
minor  children  shall  not  accept 
employment  in  the  United  States  unless 
uiherwise  authorized  imder  the  Act 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

la  The  authority  citation  for  Part  Z74a 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1108. 1324:  8  CFR 
PartZ 

11.  In  {  274a.l2,  a  new  paragraph 
(b)(16)  is  added  to  read  as  foHows: 


DEPARTMENT  OF  "TOE  TREASURY 
Internal  R«v«fMM  8«rvlc« 
26  CFR  Parti 

nS).  4236] 

AMocatlon  and  Apportionnwnt  Of 
Deduction  for  State  Incoma  Taxaa 

aocncy:  Internal  Revenue  Service, 

Treasury. 

action:  Correction  to  temporary 

regulations.  


t274a.12    CtaaaaeofaNaneauthortzadle 
accept  employeMnt 

•        •        •        •        • 

(b)  *  *  • 

(16)  A  nonhnmigrant  pursuant  to 
section  214(e)  of  Ae  Act.  An  ahen  in  this 
status  must  be  engaged  in  business 
activities  at  a  professional  level  in 
accordance  %rith  the  provisions  of 
Chapter  15  of  the  United  States-Canada 
Free-Trade  Agreement  (FTA). 

Date:  December  30. 198a 
AlanCNaboo. 

Commissioner.  Immigration  and 
Naturalization  Service. 
(PR  Doc  88-30256  Piled  1^-30-88: 8:45  am] 
I  coot  «tis-ie-« 


r.  This  document  contains 
corrections  to  the  Federal  Register 
publication  on  Monday.  December  12, 
1988,  beginning  at  53  FR  49873  of  the 
temporary  regulations  (T.D.  8236).  The 
temporary  regulations  relate  to  the 
allocation  and  apportionment  of 
deductions  for  state  income  taxes  in 
computing  taxable  income  from  sources 
inside  and  outside  the  United  States. 
FOR  nmTHER  INFORMATION  CONTACT. 
David  F.  Chan  of  the  Office  of  Associate 
Chief  Counsel  (International),  (202)  834- 
5404  (not  a  toll-free  number). 
I>UFFL£MENTARY  MFORtlATION: 

Bacliground 

On  December  12, 1988.  temporary 
regulations  relating  to  the  allocation  and 
apportionment  of  deductions  for  state 
income  taxes  in  computing  taxable 
income  from  sources  inside  and  outside 
the  United  States  were  published  in  the 
Federal  RegUter  (53  FR  49873).  The  text 
of  the  temporary  regulations  served  as 
the  text  of  the  proposed  regulations 
cross-referenced  in  the  Notice  of 
Proposed  Rulemaking  in  the  Proposed 
Rules  section  of  the  same  issue  of  the 
Federal  Register. 

Need  for  Cofrection 

As  published,  the  temporary  rules 
contain  typographical  errors  and 
omissions  which  may  prove  to  be 
misleading  and  are  in  need  of 

correction.  .    . 

Conection  of  Ihiblication 

Accordingly,  the  publication  of  the 
temporary  rules  (T.D.  8.i36).  which  was 
the  subject  of  FR  Doc.  8&-284e0  (53  FR 
49873),  is  corrected  as  follows: 

1.  In  the  preamble,  under  the  beading 
"DISCUSSION",  in  subheading  "Section 
1.861-8",  on  page  48873,  column  2,  line  2, 
the  language  "reserving  paragraph  {e)(b) 
of  §  1.861-8,"  should  read  "reserving 
paragraph  (e)  of  1 1.861-8,".  I 

2.  In  the  preamble,  under  the 
subheading  "Section  1.861-8T(e)(6)'',  on 
page  49873,  column  2,  line  9,  the 
language  "imposed.  Paragraph  (e)(6)(ii) 


clarifies"  should  read  "imposed. 
Paragraph  (e)(6)(i)  also  clarifies". 

3.  In  the  preamble,  under  the  eame 
subheading,  page  and  rinlMmn,  line  13, 
the  language  "an  income  tax.  This 
paragraph  also  cites"  should  read  "an 
income  tax.  Paragraph  (e)(6)(ii)  also 
cites". 

4.  In  the  preamble,  imder  the  same 
subheading  and  page,  column  3,  line  9, 
the  language  "taxable  years,  and  that 
the  regulations"  should  read  "taxable 
years  beginning  after  December  31. 1978, 
and  that  the  regulations". 

5.  In  the  preamble,  under  the 
sabheading  "Section  l.«61-8T(g)",  on 
page  49873,  column  3,  second  paragraph 
under  that  subheading,  line  1,  the 
language  "Paragraph  (gj  (  l.a61-8T(g) 
then"  should  read  "Paragraph  (g) 

S  1.861-8T  dien". 

91J«t-tT    (Corrected] 

6.  On  page  40875.  column  1,  in  5  1.861- 
8T(e)(6)(iii),  hnes  2  and  3,  which  read 

"1 1.8ei(eM6)(i)  are  effective  for  all 
taxable  years.  The  rules  of  §  1.861-" 
should  read  "§  1.861-8T(e)(6)(i)  are 
effective  for  taxable  years  be^nniag 
after  December  31, 197a  The  rules  of 
8  1.861-". 

7.  On  page  40875.  column  1,  the  next 
printed  line  immediately  following  the 
conclusion  of  {  1.881-8T(e)(6)(iii)  should 
read"*  *  *  *". 

8.  On  page  49676,  column  2,  in  §  1.861- 
8T(g).  Example  (28)(i)(B),  line  4,  which 
reads  "X  having  a  total  of  $l,OOaOOO  of 
should  read  "X  having  a  total  of 
$1,100,000  of. 

a  On  page  49877.  column  1,  in  §  1.861- 
8T(g),  Example  (28)(iii),  last  line  in  the 
table,  which  reads  "tas  deduction  .  ,  . 
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64,000"  should  read  "tax  deduction 
.  .  .  .64,000". 

10.  On  page  49877,  cobmn  2,  in 
t  IMl-gTis),  Example  (28)(i)  line  5, 
which  reads  "H.  P  also  has  a  branch  on 
country  Y  which"  should  read  "R  P  also 
has  a  branch  in  country  Y  which"  and, 
line  10,  which  reads  "corporation 
("CFC"')  ad  defined  in  section  OST* 
should  read  "corporation  ("CFC^  as 
defined  in  section  957". 
DafeaCoade, 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (CoiporateJ. 

[FR  Doc.  88-30212  Filed  U-30-«8;  8:45  am] 
I  cooc  ^no  01  M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts 

Fee  Adlustmente  for  Testing, 
Evaluation  and  Approval  of  Mining 
Producte 

AOBtcv:  Mine  Safety  and  Health 

Administration,  Labof. 

ACTION:  Notice  of  fee  adjustments. 


v:  This  notice  revises  the  Mine 
Safety  and  Health  Administration's 
(MSHA)  user  fees  for  testing,  evaluation 
and  approval  of  certain  products 
manufactured  for  use  in  underground 
mines.  These  fees  are  besed  on  Fiscal 
Year  1988  data  and  reflect  changes  in 
approval  processing  operations  as  well 
as  costs  incurred  to  process  approval 
actions. 

DATES:  These  fee  schedules  are  effective 
from  January  1. 1980  throu^  December 


31, 1989.  Approval  appUcations 
postmarked  before  January  1, 1989  %vill 
be  chargeable  under  the  fee  schedules 
as  pubhshed  on  May  8, 1987. 
FOR  FURTHER  ITORMATION  CONTACT 
Robert  W.  Oalzell.  Chief.  Approval  and 
Certification  Center.  R.R.  1,  Box  251, 
Industrial  Park  Road;  Triadelphia,  West 
Virginia  26059. 

auppLtmanun  intorsmtion.  In 
general.  MSHA  has  computed  the 
revised  fees  based  on  the  cost  to  the 
government  to  provide  testing, 
evaluation,  and  approval  of  products 
manufactured  for  use  in  underground 
mines.  On  May  a  1987  (52  FR  17506), 
MSHA  published  a  final  rule,  30  CFR 
Part  5— Fees  for  Testing.  Evaluation,  and 
Approval  of  Mining  Products,  which 
established  the  specific  procedures  for 
fee  calculation,  administration,  and 
revisions.  This  revised  fee  schedule  is 
established  in  accordance  with  the 
procedures  of  that  rule. 

The  fee  schedules  include  updated 
fees  resulting  from  the  publication  of 
two  final  rules:  Part  7 — Product  Testing 
by  Applicant  or  Third  Party  (53  FR 
23486),  and  Part  15— Approval  of 
Explosives  and  Sheathed  Explosive 
Units  (53  FR  46748).  Under  die 
provisions  of  Part  5.  four  approval  areas 
have  been  converted  from  hourly  rates 
to  flat  rates:  Field  Approval  Mine-Wide 
Monitoring  System  (MWMS)  Evaluation. 
MWMS  Barrier  Classification,  and 
MWMS  Sensor  Classification.  All  flat 
rate  approvals  require  payment  at  the 
time  of  application  sulMnittaL 

Date:  December  27. 1988. 
Roy  L.  Bemaid. 

Acting  Deputy  Assistant  Secretary  for  Mine 
Safety  and  Health, 
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30  CFR  part  and  agency  ftacfcing  code 


.«    »       ___v  „  Part7-ProdiielTeall«tbyTI*eRarty 

12    ^tvont  evaiuaboo-Sattery  assembkea 

12   Approval  avaluaSon—Braflioa  and  ventiaiion  tubing 

14    Approval  eHemion-BaUwy  asaembiaa [ 

1 4    ApprawN  exlensiorv— Brattice  «id  ventilaSon  Ubina 

40    Stamped  NoiiBcation  Acceptance  Progrvn  (SNAP) ! 

*—  -T    rrif liitiris 
The  (oftMing  Part  15  lea  chaiges  are  appScatile  to  appiicalions  poeMwtMd  on  or  i 
date  o(  reviaad  Part  15): 
12    ApproMi  evaluation  • 

PermiMMUy  lasts  tor  enjlosives: 

Wevlv^ ; 

PtiyScal  exam:  First  size [ 

Clwnical  analyais 

Air  gap— MinimuT"  product  firing  i 
Air  gap— Room  tamperalure.. 

Pendulum  biction  leal..„ „ 

Detooatioo  rata _„ 

Gallery  test  7 

Gaeery  lest  a 

Toadc  gaaas  (largs  chambeO 
ParminMity  isats  tor  shaett>ed 
Ptiysical  eaiamtnetion. 


^  Jenuary  17,  1969  (ttw  effective 


Hourtyrale 


szs 

33 
29 

32 


FMrale 


S3 


Appication 


$100 
100 

too 

100 


S134L 


420 
296 

1,797 
418 
320 
148 
320 
4,917 
3LS37 
732 

128 


100 
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Clwmical  analyt 
QaMwy  iMt  0..- 
GalwylMllO- 
GaaMylMtll. 
QiawytMl12„ 
Oroptm.. 


14 


Tsmpnlura  cftocts  dslonfllion* 
ToMC  gaMS 


(0 


Tlw  tokMing  Im  etmgm  «•  ■pt)fc«b»  to  twM  tyftcaltont  postmartwd  prior  to  HcNmvtm  20. 

ffM  puUahwl  dato  o<  ttw  rawMd  Part  15). 
On  or  atar  Novwnbar  20.  1089.  •«  rw^uMts  tor  approMil  or  axtonaton  o(  approval  o(  «ipto«vaa  or  theathed  axptoaiwa 

inia  muat  ba  submMad  iit  accordanca  with  Sutipart  A  and  applicaMa  aufapait  d  30  CFR  Part  15: 
12    Approval  avaiuatton:  • 


Ptfyical  aiant 
Fnt  ae*..- 


Each  addMonal  «za- 
SdiMzaa/compMa.. 

Chemicai  analyM.. 

Panduiwn  Mckon  toal.. 

Air  gap.. 


•— «" 


BaMsbc  mortar  toaU 


Datonaaon  rato;  Each  na.. 

Gaaary  Taai  4: 

Fnt  ihol 


Hourtyi 


33 


33 


Flat  rata 


1.044 

1.944 

1.944 

1.944 

1.944 

648 

672 

580 


AppRcaVon 


100 


100 


cacn  acnaonai  anoi.. 

Tan^hollaal 

Gaaary  Mat  7„ 


Bichal  gaga:  Each  ahot. 

Oanvahaw-JorMa  taafc  Each  ahoi.. 

Toidc  lumaa  anatyaia 

wai^Hn  ario  narwig: 

Firal  iiya  .  ^...^...^ 


cacn  aooMonai  ana.. 

14    Approval  astonaton — 

43    Funw  analysia  avaluatiort  • 
Taaia  ratalad  to  I 


SMpanatoni 


Gaaontir:  partfwt. 


Qaa  and  duat  par  ahot — 

Gaaaoua  productah-Ondaa  ot  nife<ogan  analyala . 
Oaaaoua  producta    Cowplala  ariatyaia — _— 

waign  ii  ana  nanoMig 

Rral  aiza - 

Each  addHtonal  aiza 


33 
33 


12 


Approval— Machina  awaluaaon  ■ 
Approval    Mactww  toating: 

Exploaton  Mat - 

Surlaca/laniparahaa  taat- 


Thannal  ahock  taat . 
Product  llMwa  toat... 


12    Appro^Mt— ^natrumanis  (laating  aidudad).. 
14    Approval  artanaioo    Mactwia  avaluatton  • 
Approval  axlanator>— Machffia  taating: 
pi^p^^iHon  toat  -. 


Swfaca/tomparaiura  laat.. 


rroouci  nama  vai ^ 

14  Appr^al  axtonanrv— Inaawnanto  (toaling  aicludad).. 

1 5  Accapianca  avaluatton  • 

Accaptarica  toating. 

Cwploaicin  toat.. 


Swiaca/tomparahjra  laal- 
Impact  toat  — » —  


Product  Hama  toat- 


CaMaflamaiaat. 


16    CarUfcaltonavaluaWon' 


35 

27 
28 
26 
27 
34 
31 
31 

27 
28 
26 
27 

34 
30 
31 

27 
28 
26 
27 
34 
34 
33 
36 
28 


82 

41 
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1.797 
148 
320 
246 
180 

299 
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2.487 

4.917 

231 

399 

1.141 

92 

41 


136 
106 

130 

06 

117 

678 

1.141 

92 

41 


100 
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100 


100 
100 


100 
100 


100 
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Cartiftcalton  i 
Ei^teatoMtoal. 


Surfaoa/tamparatura  toat- 


Aoduotaama 
Product  flama 

17    Acoaptanua 

16    CartMicalwn 
Cailiicallon 
Pupffffti^ff)  taat 
Surfaoa/ 
Impact  toat 


Product! 
21    Hold  modMcatton  — 

23    HeU  approval 

26    Paiiiril  -Machinaa  ■ 


ri|ili>aiuii  toal 
SwlacA/1 


Product 


26    Panm—tnaaumanto  (taating  indudad) 

30  iNfttoaicaato 

31  Inatoaicaato 

32  StoipMad  cartificalton 
Siropaaad  cartiBcalton  taaliny 

E)9toaion  laat «. 

Surteoa/tamparaiwa  toal. 


axtonaton  (taattig  ineludad). 


Product       

34    ampited  cannicaaon  aKianaton 


Hourlyi 


27 
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26 
27 
34 
34 
32 
29 
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26 
27 
34 
34 
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Product  Mama  taal„ 


40  StaiTpad  Neataaion  Aocaplanca  ProgrmlsfMFV 

41  Longwaa  approval 
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33 
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29 
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34 

w" 

33 

32 
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12    Approval  (teaang  Indaded) 
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Part  27 
16    Certification  (toaHng  indudadl 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Aseets  Control 
31  CFR  Part  500 

Foreign  Assets  Control  Regulations 

AQCNCv:  Office  of  Foreign  Assets 
ControL  Treasury. 
action:  Final  Rule. 


r.  This  rule  reflects  a  change  in 
U.S.  policy  to  facilitate  private  citizen 
travel  to  the  Democratic  People's 
Republic  of  Korea  ("North  Korea"). 
Despite  the  existing  restrictions  on 
providing  travel  services  in  conjunction 
with  travel  to  North  Korea  contained  in 
the  Foreign  Assets  Control  Regulations, 
31  CFR  Part  500  (the  "Regulations"), 
travel  service  providers  may  seek 
specific  licenses  for  the  provision  of 
services  in  connection  with  certain 
types  of  group  and  individual  travel  to 
North  Korea. 

tFFECnvi  DATE  January  3. 1989. 
FOR  RIRTMEfl  INFORMATKMI  CONTACT: 
William  B.  Hoffman.  Chief  Counsel  (tel.: 
202/378-0408),  or  Steven  I.  Pinter,  Chief 
of  Licensing  (tel.:  202/376-0392),  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 
Consistent  with  the  ciurent  foreign 
policy  of  the  United  States  to  facilitate 
imofficial,  nongovernmental  exchanges 
with  North  Korea,  the  Office  of  Foreign 
Assets  Control  ("FAC")  is  reviewing  the 
Regulations  with  regard  to  the  provision 
of  travel  services  in  connection  with 
travel  to.  from,  and  wthin  North  Korea, 
particidarly  for  U.S.  individuals  or 


groups  involved  in  academic,  sports, 
cultural,  and  certain  other  areas.  Travel 
service  providers  may  apply  for  specific 
licenses  authorizing  them  to  engage  in 
transactions  necessary  to  arrange  or 
facilitate  such  exchanges  and  other 
nonconunercial  travel  beyond  the  scope 
of  transactions  now  authorized  in 
S  500.563(d)(1)  of  the  regulations  (53  FR 
7354,  March  6. 1988).  The  amendment 
provides  that  license  appUcations  will 
be  reviewed  on  a  case-by-case  basis. 
Licensing  procedures  are  set  forth  in 
9  500.801  of  the  regulations. 

A  specific  license  granted  under  this 
rule  authorizes  certain  transactions 
otherwise  prohibited  under  SS  500.201 
and  500.563(d)  of  the  regulations.  Those 
provisions  limit  the  services  that  travel 
service  providers  may  offer  to  persons 
subject  to  U.S.  jurisdiction  to  the 
booking  of  pasage  for  transportation  to 
and  from  North  Korea  aboard  third- 
country  carriers.  In  the  absence  of  a 
specific  license  under  this  rule,  such 
services  may  only  be  provided  with 
respect  to  tmsolicited  Inquiries  from 
prospective  travelers. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C  553,  requiring  notice  of  proposed 
rulemaking,  opporttmlty  for  public 
participation,  and  delay  in  effective 
date,  are  inappUcable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act.  5  U.S.C  801  etseq.,  does 
not  apply.  Because  the  Regulations  are 
Issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17. 1981,  dealing  with  Federal 
regulations. 

List  of  Subjects  in  SI  CFR  Part  500 

North  Korea.  Travel  restrictions. 


For  the  reasons  set  out  in  the 
precimuie,  31  CFR  Part  500  is  amended 
as  set  forth  below: 

PART  50&-[  AMENDED] 

1.  The  "Authority"  citation  for  Part 
500  continues  to  read  as  follows: 

Authority:  50  U.S.C  App.  5.  as  amended; 
E.O.  9193,  7  FR  5205,  C  CFR  1938-1943  Cum. 
Supp.,  p.  1174;  EO.  9989, 13  FR  4891.  3  CFR. 
1943-1948  Comp..  p.  748. 

2.  The  foUotving  section  is  added  to 
the  regulations  as  9  500.568: 

9  500.568    Tratmcttona  wNh  raapect  to 
group  travel  to  Norlfi  Korea. 

Notwithstanding  the  provisions  of 
9  500.563(d)(2],  specific  licenses  may  be 
issued  on  a  case-by-case  basis  for  the 
provision  of  services  by  travel  service 
providers  in  connection  with  group  and 
individual  travel  to  North  Korea  for 
nonconunercial  tours  and  private 
exchange  programs  in  academic,  sports, 
cultural,  and  certain  other  areas. 

Dated:  December  &  1968. 
R.  Rkfaaid  Newconib, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  December  20, 1988. 
Salvatore  R.  Maitodie. 
Assistant  Secretary  (Enforcement). 
[FR  Doc  88-30259  Filed  12-29-88:  4:03  pm] 
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31  CFR  Part  56S 

Panamanian  Transactions  Regulatione 

AOENCY:  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury. 

action:  Final  rule. 


:  On  April  8. 1968,  die 
President  issued  Executive  Order  Na 
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12635.  declaring  a  national  emergency 
with  respect  to  Panama,  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.).  ordering  specified 
measures  against  the  Noriega/SoUs 
regime  in  Panama.  In  implementation  of 
that  Order,  the  Treasury  Department 
issued  the  Panamanian  Transactions 
Regulations.  53  FR  205M  (June  3. 1988). 
as  amended  at  S3  FR  23620  (June  23, 
1986):  53  FR  32221  (August  24. 1988);  and 
53  FR  37556  (September  27. 1988)  (the 
"Regulations").  The  Regulations 
probdbit  inter  alia,  transfers  and 
payments  to  the  Nohega/Solis  regime 
from  the  United  States,  or  by  U.S. 
persons  and  U.S.-controlIed  Panamanian 
entities  located  in  Panama,  with  certain 
exceptions,  and  require  that  amounts 
owed  to  the  Government  of  Panama  be 
paid  into  an  account  of  the  Covemment 
of  Panama  maintained  at  the  Federal 
Reserve  Bank  of  New  York  (the 
"FRBNY").  This  rule  amends  the 
Regulations  to  authorize  a  substitute 
procedure  for  payment  to  the  FRBNY. 
Persons  owing  amounts  to  the 
Government  of  Panama  may  apply  for  a 
specific  license  authorizing  the  blocking 
of  the  amounts  owed,  plus  applicable 
interest  in  a  reserve  account  on  their 
books.  Any  person  who  has  already 
made  payments  to  the  FRBNY  and  who 
wishes  to  transfer  the  funds  to  a  blocked 
reserve  account,  may  apply  to  the  Office 
of  Foreign  Assets  Control  for  a  Koense 
authorizing  such  a  transfer. 
EFFCCnvE  OATC  fanuary  3^98a 
worn  RNITN0I  inyowAnow.  Contact 
William  B.  HoSmaa  Chief  Counsel  TeL: 
(202)  370-0412.  or  Steven  I.  Pinter,  Chief 
of  Ucensing.  Tel.:  (202)  376-0236.  Office 
of  Foreign  Assets  Control.  Department 
of  the  Treasury.  Washington.  DC  20220. 
liirri  iMffiiramr  wtmmAVom.  Since  the 
Regulations  involve  a  foreign  affairs 
function,  the  provisions  of  the 
Administrative  Procedure  Act  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapphcable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  5  U.S.C.  601.  et  seq.,  does 
not  apply.  Because  the  Regulations  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17. 1981,  dealing  with  Federal 
regulations. 

The  collections  of  information  in  this 
regulation  are  in  i  565.509  of  Title  31  of 
the  Code  of  Federal  Regulations.  The 
information  required  under  this  section 
is  necessary  in  order  for  the  O^ice  of 


Foreign  Assets  Control  to  evaluate  the 
merits  of  a  license  application  seeking  to 
establish  a  reserve  account  containing 
funds  owed  the  Government  of  Panama 
by  U.S.  persons,  in  lieu  of  transferring 
those  funds  into  an  account  at  the 
Federal  Reserve  Bank  of  New  York  as 
provided  in  85  565.202  and  565.203,  and 
to  monitor  compliance  with  the 
requirements  of  this  part  The  likely 
respondents  are  individuals  and 
businesses. 

The  estimated  total  annual  reporting 
burden  is  1000  hours.  The  estimated 
average  aimual  burden  hours  per 
respondent  is  five  hours.  The  estimated 
number  of  respondents  is  200. 
Comments  concerning  the  collection  of 
information  and  the  accuracy  of  this 
burden  estimate,  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  OfTice  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Office  of  Foreign  Assets 
Control,  VS.  Department  of  the 
Treasury,  Office  of  Management  and 
Budget  Washington.  DC  20503.  with 
copies  of  the  Office  of  Information 
Resources  Management  Department  of 
the  Treasury,  15tih  &  Pennsylvania 
Avenue,  NW..  Washington.  DC  20220. 

List  of  Subjects  in  31  CFS  Part  58S 

Panama.  Blocking  of  assets.  Transfers 
of  assets.  Penalties,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  565  is  amended 
as  follows: 

PART  5«5— PANAMANIAN 
TRANSACTIONS  REGULATIONS 

1.  The  authority  citation  for  Part  565 
continues  to  read  as  follows: 

Au<harily-.  50  U.S.C  1701  et  seq.:  E.O. 
12835.  53  FR  12134  (April  12.  IflBS). 

2.  Section  505.508  is  added  to  read  as 
follows: 


SS65.SM 

(a)  United  States  persons  and  U.S.- 
controlled  Panamanian  entities  who  are 
required  under  i  i  565.202  and  565.203  to 
make  payments  and  transfers  of  certain 
funds  owed  to  the  Government  of 
Panama  into  Government  of  Panama 
Account  No.  2  at  the  Federal  Reserve 
Bank  of  New  York,  may  elect  instead  to 
apply  for  a  specific  license  authorizing 
them  to  establish  a  substitute  blocked 
reserve  account  on  their  books  in  the 
name  of  the  Panamanian  governmental 
entity  to  whom  the  amount  is  owed. 
Specific  licenses  may  be  issued  to 
permit  payment  into  such  reserve 
accounts  of  amounts  due  and  owing  the 
Government  of  Panama,  which  amounts 


shall  include  the  principal  amount  of 
funds  due,  plus  interest  thereon, 
determined  pursuant  to  paragraph  (b)  of 
this  section,  accrued  from  the  later  of 
April  8, 1988,  or  the  date  the  payment 
obligation  to  the  Government  of  Panama 
first  arose,  to  the  date  of  payment  into 
the  reserve  account  in  the  case  of  funds 
abeady  credited  to  Government  of 
Panama  Account  No.  2.  specific  licenses 
may  be  issued  authorizing  transfer  of 
such  funds  (including  accnied  interest) 
to  such  reserve  accoimts.  Sux:h  licenses 
are  revocable,  and  are  conditioned  upon 
continued  compliance  with  the 
requirements  of  this  part.  Upon 
revocation  of  a  license  or  at  the 
direction  of  the  Director  of  the  Office  of 
Foreign  Assets  Control,  funds  held  in 
such  reserve  accounts  must  be  paid  into 
Government  of  Panama  Account  No.  2. 

(b)  Funds  credited  to  reserve  accounts 
pursuant  to  this  section  sliall  bear 
interest  at  a  rate  not  less  than  the 
weekly  average  effective  Federal  Funds 
rate,  as  published  by  the  Federal 
Reserve  Board,  applicable  to  each  week 
of  the  period  in  which  credit  balances 
are  maintained  pursuant  to  this  section. 

(c)  If  necessary  to  assure  the 
availability  of  funds  blocked  in  reserve 
accounts  pursuant  to  this  section,  the 
Director  of  the  Office  of  Foreign  Assets 
Control  may  at  any  time  require  the 
payment  of  such  blocked  funds  into 
Government  of  Panama  Account  No.  2 
at  the  Federal  Reserve  Bank  of  New 
York,  as  provided  in  $  565.404.  or  die 
supplying  of  any  form  of  security 
deemed  necessary. 

(d)  A  person  receiving  a  specific 
license  under  paragraph  (a)  of  this 
section  shall  certify  to  the  Office  of 
Foreign  Assets  Control  within  fifteen 
business  days  after  receipt  of  that 
license  that  it  has  established  the 
reserve  account  on  its  books  as 
provided  in  that  paragraph.  Unless 
otherwise  provided,  a  person  hcensed  to 
establish  such  a  reserve  account  shall 
file  ninthly  reports  with  the  Office  of 
Foreign  Assets  Control  setting  forth  aH 
credits  to  the  reserve  account  and 
interest  payable  in  accordance  with 
paragraph  (b)  of  this  section  on  the 
reserve  account,  together  with  the 
nature  of  the  debt  and  the  name  of  the 
Panamanian  governmental  entity  to 
which  it  is  owed.  The  report  shall  also 
contain  a  certification  from  an 
authorized  official  of  the  entity  affirming 
that  the  entity  submitting  the  report  is  in 
compliance  with  all  other  requirements 
of  this  part 
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Dated:  December  23. 198a 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control 

Approved:  December  23, 1968. 
Gerald  L  Hilaher, 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  88-30261  FUed  12-2».«8:  4:50  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

(CGO  0S-<S-7t] 

Special  Local  Regulations  for  the  New 
Year's  Eve  Celelwation.  Elizabeth 
River,  NorfoNc/Portsmouth,  VA 

AQCNCv:  Coast  Guard,  DOT. 
ACTION:  Notice  of  Implementation  of 
special  local  regulations. 

SUMMAIIV:  This  notice  implements  33 
CFR  100.501  for  the  New  Year's  Eve 
Celebration.  The  event  will  be  held  on 
the  Elizabeth  River,  adjacent  to 
"Waterside",  between  the  Norfolk  and 
Portsmouth  downtown  areas.  The 
celebration  will  consist  of  a  fireworks 
display  launched  from  the  Mast  Area  of 
Town  Point  Park,  Waterside.  Norfolk, 
Virginia  from  Midnight  December  31. 
1988  to  12:30  a.m.,  January  1, 1989.  The 
special  local  regulations  in  33  CFR 
100.501  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event  The 
regulations  restrict  general  navigation  in 
the  area  for  the  safety  of  life  and 
property  on  the  navigable  waters  during 
the  event 

Efi-fcUllVf  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  11:30 
p.m..  December  31, 1988  to  IKW  a.m.. 
January  1. 1989.  In  case  of  inclement 
weather  causing  the  event  to  be 
postponed,  the  regulations  in  33  CFR 
100.501  are  effective  from  6:30  p.m.  to 
7:30  p.m..  January  1, 1989. 
FOR  RMTHCR  INFOflMATKM  CONTACT 
B.  J.  Stephenson,  Chief,  Boating  Affairs 
Branch,  Boating  Safety  Division,  Fifth 
Coast  Guard  District  431  Crawford 
Street  Portsmouth,  Virginia  23704-^5004, 
(804)398-6204. 

SUPPLEMCNTARY  INFORMATION: 

Drafting  Information:  The  drafters  of 
this  notice  are  Billy  J.  Stephenson, 
project  officer.  Chief.  Boating  Affairs 
Branch,  Boating  Safety  Division,  Fifth 
Coast  Guard  District  and  Lieutenant 
Commander  Robin  K.  Kutz.  project 


attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations:  The 
regulations  in  33  CFR  100.501  govern  the 
operation  of  the  marine  events  held  on 
the  Elizabeth  River  in  the  vicinity  of 
"Wasterside",  downtown  Norfolk, 
Viiginia.  The  implementation  of  33  CFR 
100.501  also  implements  regulations  in 
33  CFR  110.72aa.  The  regulations  in  33 
CFR  110.72aa  establish  3ie  spectator 
anchorages  in  33  CFR  100.501  as  special 
anchorage  areas  under  Inland 
Navigation  Rule  30,  33  U.S.C.  2030(g). 
These  regulations  are  implemented  by 
publication  of  this  notice  in  the  Federal 
Register  and  a  notice  in  the  Local  Notice 
to  Mariners.  Norfolk  Festevents  Ltd. 
submitted  an  application  that  was 
received  by  the  Commander,  Coast 
Guard  Group,  Hampton  Roads,  on 
December  5, 1988  to  hold  a  fireworks 
display  on  December  31, 1988  in  the 
"Waterside"  area  of  the  Elizabeth  River 
between  downtown  Norfolk  and 
Portsmouth.  Virginia.  The  fireworks  will 
be  launched  from  the  Mass  Area  of 
Town  Point  Park.  Spectator  vessels  are 
expected  to  be  in  the  spectator 
anchorage  areas  during  the  fireworks 
display. 

Since  the  waterway  will  not  be  closed 
for  extended  periods,  commercial  fraffic 
should  not  be  severely  disrupted. 

The  regulations  in  33  CFR  100.501  are 
hereby  implemented. 

Date:  December  21, 1988.  * 

A.  0.  Bread. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District 

[FR  Doc.  86-30157  Filed  12-30-88;  8:45  am) 
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33  CFR  Part  100 
[CGO  05-8S-79] 

Special  Local  Regulations  for  the 
United  States  Coast  Guard  Auxiliary 
Fiftieth  Anniversary  Celebration, 
Elizabeth  River,  Norfolk,  VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  implementation  of  33 

CFR  100.501. 

summary:  This  notice  implements  33 
CFR  100.501  for  the  United  States  Coast 
Guard  Auxiliary  Fiftieth  Anniversary 
Celebration.  These  special  local 
regulations  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
"Waterside",  between  downtown 
Norfolk  and  Portsmouth.  Virginia,  due  to 
the  confined  nature  of  the  waterway  and 
the  expected  vessel  congestion  during 
the  celebration.  The  effect  will  be  to 
restrict  general  navigation  in  the 


regulated  area  for  tl^  safety  of 
participants  and  spectators. 

EFFECTTVl  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  10:30  a.m. 
to  3:30  p.m..  June  23, 1989. 

FOR  FURTHER  INFORMATKM  COMTACR 

Mr.  Billy  J.  Stephenson.  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District  431  Crawford  Street 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information:  The  drafters  of 
this  notice  are  Mr.  Billy  J.  Stephenson. 
Project  officer.  Chief.  Boating  Affairs 
Branch.  Boating  Safety  Division.  Fifth 
Coast  Guard  District  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations:  The 
regulations  in  33  CFR  100.501  govern  the 
operation  of  marine  events  held  on  the 
Elizabeth  River  in  the  vicinity  of 
"Waterside",  downtown  Norfolk. 
Virginia.  The  implementation  of  33  CFR 
100.501.  also  implements  regulations  in 
33  CFR  110.72aa  and  117.1007.  The 
regulations  in  33  CFR  110.72aa  establish 
the  spectator  anchorages  in  33  CFR 
100.501  as  special  anchorage  areas 
under  Inland  Navigation  Rule  30. 33 
U.S.C  2030(g).  The  regulations  in  33  CFR 
117.1007  close  the  draw  of  the  Berkley 
Bridge  to  vessels  during  and  within  one 
hour  of  the  effective  period  under  33 
CFR  100.501.  These  regulations  are 
implemented  by  pubUcation  of  this 
implementing  notice  in  the  Federal 
Register  and  a  notice  in  the  Local  Notice 
to  Mariners. 

The  Coast  Guard  Auxiliary,  Fifth 
District  Southern  Region,  the  sponsor  of 
the  event  has  submitted  an  apphcation 
to  hold  the  United  Statet>  Coast  Guard 
Auxiliary  Fiffieth  Anniversary 
Celebration  on  June  23, 1989  in  the  area 
covered  by  33  CFR  100.501.  The 
celebration  will  consist  of  a  Coast 
Guard  Auxiliary  aircraft  flyover,  a 
parade  made  up  of  Coast  Guard  and 
Coast  Guard  Auxiliary  vessels,  a  Coast 
Guard  helicopter,  and  Coast  Guard  buoy 
tender  demonstration. 

Since  this  event  is  the  type  of  event 
contemplated  by  these  regulations  and 
the  safety  of  the  participants  and 
spectators  viewing  the  event  would  be 
enhanced  by  the  implementation  of  33 
CFR  100.501,  those  regulations  are 
hereby  implemented. 

Conunercial  vessels  will  be  permitted 
to  transit  the  regulated  area  between 
events,  so  commercial  traffic  should  not 
be  severely  disrupted  at  any  given  time. 
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Dated:  Dtombw  Ifl.  19«. 
AJl.BiMd. 

RMU-AdminU.  US.  Cotml  Guard  Ctmunandm: 
Fifth  Cotmt  GuordDiatnct 
(FR  Doc.  a6-«nse  PIM  ia-«>-68e  ft46  ami 


33  cm  Part  117 

[CQO»-«7-0611 

UffBWiNiops  up^riuon  nvyumionv; 
Ship  CtuMMMl,  Qraat  Egg  Hai^or  Bay, 
Somars  PoM-Ooaan  City.  NJ 


:  Coast  Goard.  DOT. 
action:  Final  rule. 


:  At  the  request  of  the  New 
Jersey  Department  of  Transportation, 
the  Coast  Guard  is  amending  the 
regulations  governing  the  Route  52 
drawbridge  over  Ship  Channel,  Great 
Egg  Harbor  Bay,  at  mile  0.5,  between 
Somers  Point  and  Ocean  City,  New 
Jersey,  by  limiting  the  number  of 
openings  for  recreational  vessels  to  the 
hour  and  half  hour  during  daylight  hours 
on  weelcends  and  Federal  holidays 
during  the  summer.  This  amendment  is 
being  made  to  accommodate  periods  of 
increased  peak  marine  and  vehicular 
traffic  and  to  synchronize  openings  with 
the  Route  52  (Ninth  Street)  drawbridge 
over  Beach  Thorofare  to  minimize 
vehicular  congestion.  This  action  should 
accommodate  the  needs  of  vehicular 
traffic  while  providing  for  the 
reasonable  needs  of  navigation.  This 
rule  also  makes  provisions  for  opening 
the  bridge  on  less  than  24  hours  advance 
notice  between  11  p.m.  and  7  a.m.  for 
any  public  vessel  of  the  United  States, 
state  and  local  vessel  used  for  public 
safety,  vessel  in  distress,  or  vessel  with 
another  vessel  in  tow.  This  action  is 
necessary  to  handle  emergency 
situations. 

■mcnvi  OATi:  These  regulations 
become  effective  on  February  2. 1989. 


kTMM  OONTACT: 

William  C  Heming.  Chief,  Bridge 
Branch.  First  Coast  Guard  District.  (212) 

eee-TiTa 


rAMV  ayowATiow.  On  July 
7. 1967.  the  Coast  Guard  pubhshed  a 
notice  of  proposed  rulemaking 
concerning  this  amendment  in  the 
Fedual  Ragistar  (52  FR  25392).  The 
Commander,  Fifth  Coast  Guard  District, 
also  published  the  proposal  as  Public 
Notice  number  5-641,  dated  July  10. 
1987.  In  each  notice,  interested  p^rsoos 
were  given  until  September  30. 1987  to 
submit  comments. 


Draibi«J 

The  drafters  of  these  regulations  are 
Waverly  W.  Gregory.  Jr.,  project 
manager.  First  Coast  Guard  District 
Bridge  Branch,  and  CAFT  Robert  J. 
Reining,  project  attorney.  Fifth  Coast 
Guard  District  Legal  SXaR. 

Discusaioa  of  Final  Rnla  and  Cainm«nts 

This  amendment  is  being  made  in  an 
effort  to  relieve  vehicular  traffic  from  10 
a.m.  to  8  pjn.  on  Saturdays.  Sundays, 
and  Federal  holidays  between  Memorial 
Day  and  Labor  Day.  Vehicular  traffic  is 
at  its  peak  during  this  period. 
Synchronizing  openings  of  this  bridge 
with  the  Route  52  drawbridge  across 
Beach  Thorofare  will  help  minimize 
repeat  delays  to  vehicular  traffic  and 
improve  traffic  flow.  A  temporary  nile 
was  published  in  the  Federal  Register  on 
July  7. 1987  (52  FR  25372)  to  evaluate  the 
proposed  role  for  a  eo-day  period.  That 
temporary  rule  was  in  effect  from  July  2 
through  August  30, 1987.  It  limited  bridge 
openings  to  the  hour  and  half  hour  for 
recreational  and  commercial  vessels.  A 
total  of  313  bridge  openings  occurred  in 
July,  and  457  openings  occurred  in 
August  1987.  Of  the  313  July  openings.  78 
occurred  between  10  a.m.  and  8  p.m.,  on 
Saturdays,  Sundays,  and  the  4th  of  July 
(24%  of  the  total  openings  for  the 
month).  In  August  101  of  the  457  total 
openings  occurred  during  the  same 
periods  (22%  of  the  total  openings  for  the 
month). 

During  July  1987,  36  of  the  313 
openings  involved  solely  commercial 
vessels  (12%  of  the  total  openings  for  the 
month],  with  5  of  the  36  occurring 
between  the  hours  of  10  ajn.  and  8  p.m. 
on  Saturdays  and  Sundays  and  the  4th 
of  July.  Likewise,  51  of  the  457  openings 
during  August  1987  involved  solely 
commercial  vessels  (11%  of  the  total 
openings  for  the  month).  Ten  of  these 
openings  occurred  during  the  limited 
opening  periods  on  weekends.  Traffic 
observations  by  the  City  of  Soraers 
Point  Police  Department  during  the  trial 
period  showed  that  vehicular  traffic 
flow  improved  on  Saturdays  and 
Sundays  during  the  limited  opening 
periods.  Random  observatioBS  made  of 
vehicular  traffic  at  bridge  openings 
during  the  period  noted  that  all  traffic 
cleared  within  five  minutes.  Prior  to  die 
restriction  on  openings,  traffic  took 
seven  to  eight  minutes  to  clear.  It  ^lould 
be  noted  that  due  to  enviroimnental 
problems  with  the  waters  in  the  area, 
traffic  and  tourism  was  down 
significantly  in  August  1967. 

One  comment  from  a  charter  boat 
owner  was  received  in  response  to  the 
public  notice  on  the  proposed  change. 
He  stated  that  his  operation  would  be 


adversely  affected  because  the  opening 
restrictions  would  delay  his  fishing  and 
dimer  cruise  patrons  by  thirty  minutes 
if  his  vessel  missed  a  scheduled 
opening.  Because  his  business  consists 
of  half-day  fishing  trips  and  chartered 
dinner  cruises,  either  his  patrons  or  his 
business  would  have  to  suffer. 

As  a  result  of  this  comment  the  final 
rule  requires  the  bridge  to  open  on 
signal  during  the  limited  opening  periods 
for  commercial  vessels.  Because  of  the 
limited  number  of  openings  that  result 
from  the  passage  of  commercial  vessels, 
this  change  should  not  have  a  significant 
adverse  impact  on  weekend  traffic 
between  the  hours  of  10  a.m.  and  8  pjn. 
The  final  rule  also  differs  from  the 
proposed  rule,  which  would  have 
required  the  bridge  to  open  on  signal 
between  the  hours  of  11  p.m.  and  7  ajn. 
for  public  vessels  of  the  United  States, 
vessels  in  distress,  and  vessels  writh 
another  vessel  in  tow.  The  current 
regula6ons  only  require  the  bridge  to 
open  between  diose  hours  if  24  hours 
advance  notice  is  given.  The  final  rule 
has  been  modified  to  give  the  bridge 
owner  and  operator  up  to  30  minutes  to 
open  the  bridge  for  these  vessels  during 
the  24  hour  advance  notice  period  Knee 
the  bridge  is  not  manned  between  11 
pjn.  and  7  ajn.,  imposing  a  requirement 
for  the  bridge  to  open  on  signal  would 
have  imposed  an  unnecessary  financial 
hardship  on  the  operator,  sioce  there  is 
generally  insufficient  traffic  to  Justify 
opening  the  bridge  diiring  those  hours. 
However,  the  operator  is  willing  to 
make  arrangements  for  expeditious 
openings  of  the  bridge  in  emergency 
situations. 

Federalism  Implicalion  Assessment 

This  action  has  been  analyzed  under 

the  principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federal 
Assessment. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Tl^  change  in  regnlations  will  permit  a 
more  orderly  flow  of  both  vehicular  and 
recreational  marine  traffic  and  permit 
each  mode  of  traffic  to  sdieduie  its 
transits  of  the  bridge  to  minimize  delay. 
The  final  rule  also  eliminates  any  new 
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hardships  to  the  limited  commercial 
traffic  that  might  have  resulted  from 
adoption  of  the  proposed  rule.  The  final 
rule  preserves  the  current  right  to  have 
the  bridge  open  on  signal  between  7  a.m. 
and  11  p.m.  outside  the  restricted 
periods  on  weekends  and  Federal 
holidays  during  the  summer.  Since  the 
impact  of  these  regulations  is  expected 
to  be  minimal  the  Coast  Guard  certifies 
that  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  93  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117  is 
revised  to  read  as  follows: 

AutlHwity:  33  Xi&.C.  499:  49  CFR  1.4ft  33 
CFR  1.05-1  (g). 

2.  Section  117.753  is  revised  to  read  as 
follows: 

9117.753    SMp  Channei,  GrMt  E9S  Hwfoor 
Bay. 

The  draw  of  the  S52  (Ship  Channel) 
bridge,  mile  0.5  between  Somers  Point 
and  Ocean  City  shall  open: 

(a)  From  11  p.m.  to  7  a.m.: 

(1)  As  soon  as  possible,  but  no  longer 
than  30  minutes  after  a  request  for  an 
opening,  for  any  public  vessel  of  the 
United  States,  state  and  local  vessel 
used  for  public  safety,  vessel  with 
another  vessel  in  tow,  or  vessel  in 
distress. 

(2)  On  signal,  if  at  least  24  hours 
advance  notice  is  given  for  any  other 
vessel. 

(b)  From  Memorial  Day  through  Labor 
Day,  fttjm  10  a.m.  to  8  p.m.,  on 
Saturdays,  Sundays,  and  Federal 
holidays: 

(1)  On  signal  for  any  public  vessel  of 
the  United  States,  state  and  local  vessel 
used  for  public  safety,  vessel  with 
another  vessel  in  tow,  vessel  in  distress, 
or  commercial  vessel. 

(2)  Only  on  the  hour  and  half-hour,  for 
any  recreational  vessel. 

(c)  At  all  other  times,  on  signal  for  any 
vessel. 

U2ted:  November  22.  1986. 
A.  D.  Breed, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 

Fifth  Coast  Guard  District. 

(FR  Doc.  88-30154  Filed  12-30-88;  8:45  ata] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  440 
(FRL-3501-71 

Ora  Mining  and  Dreaaing  Point  Source 
Categoiy;  Gold  Placer  Mine 
Sutx^ategory;  Availability  of 
Information,  Commenta  and 
Raaponaea,  and  Deciaion  to  Not 
Modify  Final  Regulation 

AOOICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
information  and  response  to  comments, 
and  decision  to  not  modify  final 
regulation. 

SUMMAliY:  On  May  24. 1988,  EPA 
pubhshed  a  final  rule  promulgating 
effluent  limitations  guidelines  and  new 
source  performance  standards  limiting 
effiuent  discharges  to  waters  of  the 
United  States  from  facilities  engaged  in 
gold  placer  mining  operations  (53  FR 
18764).  In  the  preamble  to  the  final 
regulation,  the  Agency  requested 
comment  concerning  the  economic 
impacts  imposed  on  small  placer  mines 
(mines  processing  between  1,500  and 
35.000  cubic  yards  of  ore  per  year)  by 
this  regulation  and  stated  that  should 
significant  additional  data  be  presented 
to  the  Agency  mi  small  placer  .iiines 
demonstrating  that  different  effluent 
limitations  guidelines  and  standards  are 
warranted  on  a  national  basis,  the 
Agency  would  modify  the  rule. 

The  Agency  received  61  submissions 
containing  approximately  163  individual 
comments  on  the  issue  on  which  EPA 
requested  comment.  Copies  of  these 
submissions,  a  summary  of  the 
comments  with  responses  by  the 
Agency,  copies  of  other  correspondence 
related  to  the  impacts  on  small  mines  of 
the  final  rule,  and  copies  of  data  and 
information  used  by  the  Agency  in 
responding  to  comments  are  being  made 
available  in  the  post-promulgation 
record  of  the  gold  placer  mine 
subcategory  regulation. 

Based  on  its  review  of  these  materials, 
the  Agency  has  decided  not  to  modify 
the  final  rule  promulgated  May  24. 1988. 
DATE:  The  post-promulgation  record  will 
be  available  for  public  review  not  later 
than  February  2. 1989. 

ADDRESSES:  Address  questions  on  this 
notice  to:  Mr.  Baldwin  M.  Jarrett, 
Industrial  Technology  Division  (WH- 
552),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  Attention:  Gold  Placer  Mine 
Rules.  The  post-promulgation  record  will 
be  available  for  inspection  and  copying 


at  the  following  locations:  EPA  PubKc 
Information  Reference  Unit  Room  2904 
(Rear).  4th  and  M  Sheets  SW.,  1 

Washington.  DC  20460;  EPA  Library,       ' 
1200  Sixth  Avenue.  Seattle.  WA  96101; 
EPA  Alaska  Field  Office,  Federal 
Building,  Room  E^-551,  701  C  Street 
Anchorage.  Alaska  99513:  EPA  Alaska 
Field  Office,  3200  Hospital  Drive.  Suite 
101,  Juneau.  Alaska  99801:  and  Alaska 
Department  of  Environmental 
Conservation  Field  Office,  1001  Noble 
Street,  Fairbanks,  Alaska  99701.  The 
EPA  Information  Regulation  (40  CFR 
Part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  MMKMMATKM  CONTACT: 
Ernst  P.  Hall.  (202)  382-7126. 

SUPPLEMENTARY  NaFORMATION:  On  May 

24. 198a  EPA  pubhshed  a  final  rule 
promulgating  effluent  limitations 
guidelines  and  new  sotirce  performance 
standards  limiting  effluent  discharges  to 
waters  of  the  United  States  from 
facilities  engaged  in  gold  placer  mining 
operations  (53  FR  18764).  In  the 
preambleto  this  final  regulation  the 
Agency  provided  an  opportunity  for  the 
public  to  submit  significant  additional 
data  demonstratmg  that  different 
limitations  were  warranted  for  small 
gold  placer  mines  (those  processing 
between  1.500  and  35.000  cu  yd  of  ore 
per  year).  The  Agency  provided  for  a  60- 
day  period,  but  did  not  specify  the 
beginning  or  end  of  this  period  A  notice 
clarifying  the  period  of  time  during 
which  the  Agency  would  receive 
comments  was  published  July  1, 1908  (53 
FR  24939).  The  Agency  made  the 
administrative  record  for  this 
rulemaking  available  to  the  public  oo 
June  17, 1988.  In  order  to  provide 
adequate  time  for  the  public  to  acquaint 
itself  with  the  administrative  record  and 
submit  new  data  and  comment  the 
Agetu:y  set  the  60-day  period  to  start 
June  17. 1988  and  close  on  August  16. 
198a 

The  61  comments  received  by  EPA 
were  from  industry  groups,  government 
agencies  and  individual  citizens.  Most  of 
the  commenters  contended  that  BAT 
limitations  and  NSPS  based  upon 
recirculation  of  process  wastewater 
were  not  economically  a'~hievable  for 
small  gold  placer  mines.  However,  very 
few  commenters  provided  any 
additional  data  as  requested  by  EPA  in 
the  preamble  to  the  final  rule.  Data  were 
provided  by  the  Department  of  the 
Interior  (DOI).  The  Agency  has  carefully 
reviewed  all  of  the  information  provided 
by  commenters  and  determined  that  the 
data  do  not  justify  a  change  with  respect 
to  the  economic  methodology  used  by 
EPA  to  project  the  economic  impacts  of 
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the  final  regulation.  The  Agency 
continuea  to  believe  that  the  effluent 
limitations  guideline*  and  new  source 
performance  standards  imposed  by  the 
rule  are  economically  achievable  for  all 
gold  placer  mine  size  categories. 
Tiwrefore,  the  Agency  is  not  modifying 
the  rule  promulgated  on  May  24, 1968. 

Commenters  on  the  final  rule 
contended  that  EPA  had  understated 
several  mining  and  compliance  cost 
parameters,  such  as  reclamation, 
maintenance,  piping  and  pond 
construction  costs,  and  that  EPA  had 
inappropriately  excluded  certain  costs, 
such  as  mine  patenting,  from  its 
analysis.  The  DOI  also  criticized  the 
Agency's  database  and  assumptions 
regarding  the  ore  grades  (i.e.,  the 
amount  of  gold  recovered  per  cubic  yard 
of  ore  processed  by  a  mine)  that  are 
being  mined  in  Alaska,  and  submitted 
additinal  data  to  EPA.  EPA  has  fully 
evaluated  these  contentions  and  the 
data  that  were  submitted  by 
commenters,  and  concluded  that  the 
Agency  adequately  considered 
operating  and  compliance  costs  when  it 
promulgated  the  final  r\ile,  and  that  the 
Agency's  ore  grade  database  and 
assumptions  were  valid  and  appropriate 
for  estimating  placer  mine  revenues  in 
its  economic  impact  analysis.  Below  is  a 
summary  of  the  Agency's  evaluation  and 
conclusions  regarding  the  major  issues 
raised  by  commenters.  EPA's  complete 
analysis  and  discussion  of  these  issues 
and  all  other  public  comments  are 
contained  in  two  support  documents 
that  will  be  included  in  the  record  for 
this  decision:  "Response  to  Comments 
on  the  Final  Rule  for  the  Gold  Placer 
Mining  Subcategory"  ("Comment- 
Response  Document"),  and  "Summary 
Report  on  Comments  and  Analysis  of 
Data  Submitted  after  Promulgation  of 
the  Gold  Placer  Mine  Effluent 
Limitations  Guidelines  and  Standards" 
("Summary  Report"). 

EPA's  conclusion  as  to  the 
achievability  of  the  regulation  is 
reafTumed  by  information  collected 
during  site  visits  conducted  by  Agency 
staff  during  the  1988  mining  season.  Of 
the  85  active  Alaskan  mines  that  were 
visited  by  EPA.  approximately  half 
(including  mines  of  all  sizes)  had 
already  instituted  recirculation  of 
process  water.  This  information 
supports  EPA's  conclusions  that 
recirculation  technology  is  in 
widespread  use  in  the  gold  placer 
mining  industry,  and  that  requiring  all 
mines  to  meet  limitations  based  on  this 
practice  will  not  cause  the  significant 
economic  dislocation  projected  by  the 
industry  or  the  Department  of  the 
Interior.  In  addition.  EPA  notes  that 


monitoring  data  submitted  by  Alaskan 
miners  to  EPA  from  the  1988  mining 
season  also  indicate  that  the  limitation 
of  0.2  ml/1  for  settleable  solids  imposed 
by  the  regulation  (and  which  is  currently 
contained  in  permits  issued  by  EPA)  is 
being  achieved  by  approximately  95%  of 
gold  placer  mines. 

1.  Reclamation  Costs 

With  regard  to  costs  of  reclamation, 
EPA's  cost  estimates  at  promulgation 
were  based  upon  information  supplied 
by  the  Bureau  of  Land  Management  and 
a  published  report  on  mining  practices 
and  costs.  On  the  basis  of  the  average 
per  acre  reclamation  cost  derived  from 
these  sources.  EPA  estimated  that  very 
small  and  small  mines  incurred 
reclamation  costs  of  $2,543  and  $2,918. 
In  its  comments,  the  DOI  contended  that 
EPA  failed  to  take  into  account  the  cost 
of  reclaiming  settling  ponds,  and 
recommended  that  EPA  assume  all  very 
small  and  small  mines  incur  reclamation 
costs  of  $2,000  per  site  and  $1,270  per 
acre  of  settling  pond  to  be  reclaimed. 
The  DOI  also  contended  that  very  small 
and  small  mines  would  have  to  reclaim 
two  acres  and  four  acres  of  ponds, 
respectively. 

Contrary  to  DOFs  assertion,  EPA  did 
consider  the  costs  of  reclaiming  settling 
ponds  in  its  analysis.  The  Agency's 
reclamation  cost  estimates  were  based 
upon  the  cost  to  reclaim  the  entire 
mining  area,  including  the  area  for 
settling  ponds  which  EPA  Held 
observations  indicate  are  generally 
constructed  in  mine  tailings.  The  total 
reclamation  costs  allocated  by  EPA  in 
its  analysis  therefore  included  the  costs 
of  reclaiming  the  land  on  which  settling 
ponds  are  located. 

In  addition,  the  Department  did  not 
provide  data  to  support  its  assertion  that 
very  small  and  small  mines  would  have 
to  build  and  reclaim  two  and  four  acres 
of  settling  ponds  per  year.  These 
assumptions  result  in  a  significant 
overestimate  of  total  reclamation  costs. 
EPA  has  determined,  based  upon  data 
collected  from  operating  placer  mines 
and  other  sources,  that  very  small  and 
small  mines  will  be  able  to  treat 
wastewater  for  an  entire  season  with 
ponds  that  are  approximately  one-half 
and  one  acre,  in  size,  respectively. 
Indeed,  when  the  DOI's  suggested 
reclamation  costs  are  applied  based 
upon  correct  pond  size  dimensions,  the 
resulting  total  reclamation  costs  are 
comparable  to  those  assigned  by  EPA  in 
its  analysis.  EPA  therefore  concludes 
that  much  of  the  information  submitted 
by  the  DOI  supports,  rather  than  calls 
into  question,  the  reclamation  costs 
assigned  by  EPA  in  its  analysis. 


2.  Maintenance  Costs 

EPA  also  disagrees  with  the  DOFs 
contention  that  EPA  should  have 
allocated  higher  maintenance  costs  in  its 
analysis.  No  actual  data  were  provided 
by  the  Department  in  support  of  its 
suggested  maintenance  factors.  The 
maintenance  factors  used  by  EPA  were 
based,  in  large  part  upon  quotations 
from  equipment  suppliers  documented  in 
the  public  record.  In  addition,  the 
Department  apparently  miscoiutrued 
the  factors  actually  applied  by  EPA, 
which  varied  according  to  the  particular 
piece  of  equipment  in  question.  In  some 
cases  the  factors  used  by  EPA  were 
comparable  to  those  suggested  by  the 
DOL  The  Comment-Response  and 
Summary  Report  documents  contained 
in  the  public  record  clarify  the  specific 
maintenance  factors  used  by  EPA  in  its 
analysis.  Finally,  through  the  application 
of  variance  cost  factors  described  in  the 
preamble  to  the  final  rule,  EPA's 
analysis  took  into  account  the  higher 
operating  costs  (including  costs  for 
maintenance)  that  would  be 
encountered  by  mines  operating  under 
harsh  conditions.  EPA  therefore 
concludes  that  it  adequately  took  into 
account  maintenance  costs  in  its 
economic  impact  analysis. 

3.  Costs  of  nping 

The  Department  also  contended  that 
EPA  had  underestimated  the  length  of 
pipe  that  very  small  and  small  mines 
would  need  to  recirculate  water  from 
settling  ponds  to  the  sluice  and  stated 
that,  in  light  of  topographic  conditions 
and  other  factors,  longer  pumping 
distances  "are  anticipated."  "The  DOI 
did  not  provide  data  to  support  this 
contention.  The  Department  also 
apparently  misunderstood  the  length  of 
pipe  costed  by  EPA,  which,  as  indicated 
in  the  Agency's  final  costing  study 
supporting  the  final  rule,  was  actually 
several  times  greater  than  indicated  by 
the  DOI.  Moreover,  EPA  took  into 
account  the  topographical  constraints 
cited  by  the  Department  by  including  in 
its  analysis  the  costs  of  building  three  or 
four  small  settling  ponds  per  year  if 
there  was  not  adequate  space  for  a 
single  large  pond.  Under  this  scenario, 
less  piping  is  obviously  needed  because 
each  new  pond  is  constructed  as  close 
as  possible  to  the  gold  recovery  process. 
Finally,  as  explained  in  the  final 
Economic  Impact  Analysis,  EPA  applied 
a  cost  factor  which  increased  all 
operating  costs  for  certain 
representative  mines  in  the  analysis  to 
reflect  the  higher  costs  of  operating 
under  difficult  topographic  conditions. 
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4.  Settling  Pood  Constructioa  Costs 

The  Department  also  asserted  that 
EPA  had  underestimated  the  size  of 
settling  ponds  needed  to  comply  with 
the  rule  because  the  Agency  allegedly 
overestimated  the  density  of  sohds  that 
would  be  coUected  in  the  ponds  after 
settling.  Flowever,  the  Agency's  estimate 
of  57%  solids  in  the  sludge  was  based 
upon  laboratory  analysis  of  sludge  core 
samples  taken  at  seven  operating 
settling  ponds  during  the  1986  mining 
season.  The  Department  cited  a  Bureau 
of  Mines  chemical  flocculant  study 
which  apparently  found  a  percent  solids 
content  of  45%.  However,  5ie  Bureau  of 
Mines  study  was  a  pilot  scale 
ex§mination  of  the  performance  of 
chemically  aided  settling;  the  study  did 
not  measure  the  density  of  sohds  in 
settling  ponds.  Because  EPA's  analysis 
was  performed  under  actual,  full-scale 
conditions  and  was  specifically 
designed  to  ascertain  the  percent  solids 
in  sludge  produced  by  simple  settling. 
the  Agency  is  confident  that  it  has 
accurately  estimated  the  percent  soUds 
that  will  be  produced  under  full-scale 
field  conditions. 

5.  Patenting  Costs  ; 

Several  commenters  asserted  that 
EPA  should  have  included  in  its  analysis 
the  cost  of  mines  to  patent  their  claims. 
They  cite  in  particular  the  Alaska 
Native  Claims  Settlement  Act  and  assert 
that  miners  may  lose  their  right  to  mine 
if  the  lands  on  which  their  claims  are 
located  are  conveyed  to  Native  Villages 
and  Regional  Corporations  under  the 
Act.  EPA  concludes  that  it  properly 
excluded  this  cost  from  its  analysis.  It  is 
well-established  that  a  miner  does  not 
have  to  patent  his  claim  in  order  to 
maintain  his  possessory  mining  rights. 

Decisions  by  the  Department  of  the 
Interior  and  the  Federal  courts  have 
clearly  held  a  miner's  right  to  his 
unpatented  claims  is  not  impaired  if 
lands  on  which  his  claims  are  located 
are  conveyed  under  the  Alaska  Native 
Claims  Settlement  Act.  Since  the 
decision  to  go  to  patent  is  therefore 
discretionary  and  not  a  necessary  cost 
of  doing  business,  EPA  appropriately 
excluded  it  from  its  analysis. 

6.  Lower  48  Analysis 

DOI  asserted  that  EPA's  economic 
analysis  contains  insufficient 
information  on  mines  located  in  the 
Lower  48  States.  EPA  disagrees  with  this 
assertioa  EPA  made  an  intensive  effort 
beginning  in  1984  to  collect  data  on 
Lower  48  mining  activity.  EPA  prepared 
a  model  mine  analysis  similar  to  that 
developed  for  Alaska  that  covers  an 
estimated  285  mines  in  the  Lower  48 


States.  The  database  supporting  the 
Lower  48  analysis  includes  all  available 
data,  including  data  from  private 
sources  (e.g.,  material  in  comments  from 
miners)  and  pubhcly  available  data 
(State  and  Federal  publications, 
correspondence  with  State  and  Federal 
agencies).  The  information  was 
collected  over  a  period  of  years  and  was 
subject  to  public  review  and  comment  at 
proposal  and  in  two  subsequent  notices. 
EPA  believes  the  Lower  48  analysis  is 
based  on  sufficient  data  and  correctly 
states  the  impact  of  the  regulabon  on 
mines  in  the  Lower  48  States. 

7.  Regional  Data 

DOI  asserted  that  EPA's  analysis 
contains  insufficient  ore  grade 
information  on  two  mining  regions 
within  Alaska — the  Northern  and 
Southeastern  regions. 

In  developing  the  database  for  the 
regulation,  EPA  undertook  an 
exhaustive  investigation  of  ore  grades 
found  at  mines  throughout  Alaska  and 
relied  upon  information  collected  in  field 
questionnaires,  published  literatiire  and 
land  patent  reports  to  derive  regional 
ore  grade  values.  The  Northern  and 
Southeastern  regions  of  Alaska  had  the 
smallest  number  of  ore  grade  data 
points,  which  is  not  unexpected,  since 
these  two  regions  have  historically  had 
the  least  mining  activity.  In  1986.  a  total 
of  seven  mines  were  active  in  these  two 
regions  according  to  the  State  of  Alaska 
Minerals  Industry  Yearbook  1986. 

In  the  Northern  region,  EPA  relied 
upon  two  data  points  to  determine  a 
regional  average.  A  data  point  of  J)16 
ounce  per  cubic  yard  was  obtained  frtjm 
an  EPA  questionnaire.  The  other  data 
point  was  based  on  a  historic  grade  of 
.058  ounce  per  cubic  yard.  We  reduced 
this  very  high  value  to  .04  ounce/yard  as 
a  conservative  assumption.  The  two 
data  points  thus  yielded  an  average  ore 
grade  of  .028  ounce  per  cubic  yard, 
which  is  the  value  used  for  calculating 
mine  revenues  in  the  Northern  region. 
We  believe  this  value,  which  is  higher 
than  the  statewide  average,  is 
appropriate  because  any  mines  that 
operate  under  the  more  difficult 
conditions  of  the  Northern  region  (harsh 
weather,  long  distance  to  suppliers,  etc.) 
would  require  higher  than  average  ore 
grades  and,  therefore,  higher  than 
average  returns  in  order  to  cover  higher 
than  average  costs.  EPA  notes  that 
consistent  with  this  approach,  the 
representative  model  mines  in  the 
Agency's  analysis  for  this  region  were 
estimated  to  have  higher  operating  costs 
due  to  these  difficult  conditions. 

In  the  Southeastern  region.  DOI 
incorrectly  stated  that  EPA  used  the 
1921  Geological  Survey  bulletin  to 


obtain  a  regional  average  ore  grade  of 
.02  ounce  per  cubic  yard.  EPA  was 
unable  to  obtain  any  ore  grade  data  for 
this  region,  so  the  state-wide  weighted 
average  ore  grade  of  .02  was  used  as  a 
proxy  for  this  region.  This  vahie  is  lower 
than  the  ore  grade  reported  in  the  USGS 
1921  bulletin  for  Alaska.  Given  the  small 
number  of  mines  in  this  region,  the  use 
of  the  statewide  average  ore  grade  value 
as  a  proxy  is  a  reasonable  alternative. 

In  developing  this  regulation.  EPA 
thoroughly  searched  for  and  used  all 
available  information  to  derive  ore 
grade  values  by  mining  region.  We  . 

recognize  that  the  data  arc  limited  for  / 

two  regions,  but  again  point  out  this  xa    "^'^ 
consistent  with  the  scarcity  of  mines  in 
these  two  areas  of  Alaska.  The  number 
of  ore  grade  data  praints  is  similarly 
limited  in  the  Alaska  Department  of 
Natural  Resources  database.  Given  the 
limited  data,  we  believe  that  the  ore 
grade  estimates  used  by  the  Agency  are 
reasonable  representations  of  the  grades 
at  mines  in  these  tAro  regions. 

8.  Ore  Grades 

The  most  significant  data  submitted  to 
EPA  related  to  the  ore  grade  values 
assumed  in  the  Agency's  analysis.  Ore 
grade  assumptions  form  the  basis  of 
revenue  estimates  and  are  therefore 
crucial  to  determining  the  effect  of  this 
regulation  on  mine  profitability.  The 
DOI  contended  that  EPA  has  included 
"outdated"  historical  ore  grade 
information  in  its  database  and 
recommended  that  EPA  use  a  single, 
revised  ore  grade  value  for  all  mines 
(0.015  ounce  per  cubic  yard)  that  the 
Department  derived  from  a  portion  of 
EPA's  data  and  other  data  sources. 

EPA  has  reviewed  all  of  the  data 
presented  by  the  Department  and  has 
concluded  that  they  do  not  justify 
revising  the  ore  grade  database  relied 
upon  by  EPA  in  promulgating  this 
regulation.  A  complete  analysis  of  the 
comments  and  data  presented  by  the 
DOI  is  contained  in  the  docimient 
"Summary  Report  on  Comments  and 
Analysis  of  Data  Submitted  After 
Promulgation  of  the  Gold  Placer  Mining 
Rule",  which  is  contained  in  the  record 
for  this  decision.  A  summary  of  EPA's 
analysis  and  conclusions  is  provided 
below. 

EPA's  ore  grade  database  was  derived 
from  an  exhaustive  data  collection  effort 
and  is  compiled  ftx)m  several  sources. ' 
These  include  observations  reported  in 
published  studies  which  reported  ore 
grade  or  other  mining  data  over  time 
from  which  ore  grade  could  be  reported, 
and  ore  grade  values  collected  directly 
frt>m  miners  by  EPA  during  site  visits  io 
the  1984-1986  mining  seasons.  While 
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some  of  the  ore  grades  obtained  from 
published  literature  were  collected  some 
time  ago.  the  Department  has  provided 
no  data  to  substantiate  its  claim  that 
deposits  with  such  ore  grades  are  no 
longer  found  because  many  miners  are 
currently  remining  previously  worked 
areas.  Indeed,  the  Agency  has 
reexamined  the  recent  data  collected  in 
support  of  the  fmal  rule,  and  determined 
that,  if  the  Agency  were  to  rely  only  on 
the  recently  collected  data  and  exclude 
the  historical  ore  grades,  the  economic 
impacts  would  likely  be  lower  than 
projected  at  promulgation  because  the 
overall  statewide  average  of  EPA's 
recent  ore  grade  data  (i.e.,  collected 
after  1977).  weighted  according  to  the 
number  of  mines  operating  in  various 
regions,  is  actually  higher  than  the 
weighted  average  of  the  data  (recent 
and  historical)  relied  upon  at 
promulgation.  Therefore,  the 
Department's  contention  that  use  of  the 
historic  ore  grades  inflated  mine 
revenues  and  reduced  the  projected 
impacts  of  the  rule  is  without  merit. 

EPA  conducted  an  analysis  evaluating 
the  economic  impacts  of  this  rule  if  the 
ore  grade  values  were  lowered  in  the 
manner  suggested  by  the  DOI.  The 
analysis  indicates  that  use  of  lower  ore 
grades  suggested  by  DOI  results  in 
baseline  closures  of  most  of  the  gold 
placer  mining  industry  (i.e.,  closures 
prior  to  the  imposition  of  any  costs  to 
comply  with  this  regulation).  At  the  1986 
season  average  gold  price  of  $377  per 
ounce.  64%  of  all  mines  would  close  in 
the  baseline:  at  the  1987  season  average 
gold  price  of  $455,  65%  of  all  mines 
would  close  in  the  baseline.  However. 
since  the  number  of  mines  in  Alaska 
actually  increased  between  1988  and 
1968,  we  believe  that  DOI's 
recommended  ore  grade  value  is 
unrealistically  low,  for  its  projects  pre- 
compliance  closures  of  a  significant 
portion  of  the  industry  at  a  time  when 
the  number  of  mines  is  expanding. 

EPA  also  evaluated  whether  some  of 
the  data  submitted  by  the  DOI  were 
appropriate  for  use  in  the  Agency's 
analysis.  Two  new  ore  grade  data 
sources  were  suppUed  by  the  DOI:  an 
average  ore  grade  value  from  nine  BLM 
patent  reports,  ai  j  151  ore  grade  values 
that  had  been  collected  by  the  Alaska 
Department  of  Naniral  Resources 
(ADNR)  from  1982  to  1987.  With  regard 
to  the  patent  reports,  the  DOI  did  not 
provide  EPA  with  the  individual  or? 
grade  values  from  the  nine  mines;  nor 
did  the  Department  provide  the  actual 
reports.  Without  this  information.  EPA 
was  unable  to  verify  the  method  by 
which  ore  grades  were  calculated,  the 
sizes  of  the  mines  or  their  locations  in 


order  to  evaluate  the  accuracy  of  the 
data  or  its  representativeness.  In 
addition,  the  Department  informed  EPA 
that  it  had  selected  the  nine  reports  from 
21  that  were  available,  and  EPA  does 
not  know  the  criteria  that  were  used  in 
selecting  only  the  nine  reports.  For  these 
reasons.  EPA  does  not  believe  it  would 
be  appropriate  to  incorporate  these  data 
into  its  analysis. 

The  Agency  also  evaluated  the  survey 
data  collected  by  ADNR  for  possible  use 
in  EPA's  analysis.  After  DOI  submitted 
its  comments  to  the  Agency,  EPA 
solicited  additional  information  from  the 
ADNR  regarding  the  mines  in  the 
database,  such  as  mine  size,  location 
and  instances  were  an  individual  mine 
reported  ore  grade  for  more  than  one 
year.  However,  because  the  survey  had 
been  conducted  under  a  promise  of 
confidentialit) ,  the  actual  data  could  not 
be  obtained  by  EPA. 

For  several  reasons,  the  Agency 
concluded  that  reliance  on  the  Alaska 
data  would  not  be  appropriate.  First,  the 
data  are  the  result  of  a  self-selected 
survey;  several  thousand  questionnaires 
had  been  sent  during  the  six  years  but 
only  151  responses  were  received 
containing  information  sufficient  to 
derive  ore  grade  values.  This  indicates  a 
potential  for  response  bias.  Also,  the 
questionnaires  did  not  specifically 
request  the  miner's  ore  grade.  The 
wording  of  relevant  questions  was 
confusing  and  could  have  caused  errors 
in  the  reporting  or  deriving  of  ore  grade 
values.  Moreover,  the  data  appear 
overly  representative  of  large  mines 
which,  because  of  economies  of  scale, 
may  be  able  to  operate  profitably  with 
lower  ore  grades  than  smaller  mines. 
Thus,  the  large  number  of  ore  grade  data 
points  from  large  mines  introduces  the 
possibility  of  bias  in  the  database 
towards  lower  ore  grade  values.  Finally, 
the  questionnaire  was  designed  to  get  an 
overall  view  of  the  Alaska  mineral 
industry,  and  not  specifically  to 
investigate  gold  placer  mining  ore 
grades. 

EPA's  data  collection  effort,  by 
contrast,  was  specifically  designed  to  Le 
representative  of  the  gold  placer  mining 
industry  in  a  variety  of  respects, 
including  the  number  of  mines  in  various 
size  categories  and  locations.  Also, 
since  EPA  had  its  raw  data  in  hand,  t^e 
Agency  was  able  to  exercise  the  quality 
control  that  it  could  not  exercise  without 
having  the  raw  data  collected  by  ADNR. 
EPA  ^erefore  concluded  that  it  was 
appropriate  to  continue  to  rely  upon  the 
database  collected  prior  to 
promulgation. 

However,  EPA  also  evaluated 
whether  the  Alaska  data,  if  it  were 


appropriate  for  use  by  the  Agency, 
would  indicate  economic  impacts 
significantly  different  from  those 
projected  by  EPA  at  promulgation.  The 
Alaska  data,  when  grouped  by  region 
and  weighted  according  to  the  number 
of  mines  in  each  region,  yield  a  state- 
wide weighted  average  that  is 
approximately  5%  lower  than  the  state-   _ 
wide  weighted  average  of  EPA's 
database.  EPA,  therefore,  conducted  a 
sensitivity  analysis  that  reduced  the  ore 
grade  values  in  each  region  by  this 
amount.  The  most  notable  result  of  this 
adjustment  is  an  increase  in  the  number 
of  baseline  closures.  While  the  total 
number  of  closures  due  to  compliance 
increases  slightly  (from  25  to  27  mines), 
the  Agency  does  not  believe  that  the 
results  are  significantly  different  from 
those  projected  at  promulgation. 
Therefore,  the  Agency  has  concluded 
that,  even  if  it  were  to  rely  upon  the 
ADNR  data  base.  EPA  would  conclude 
that  the  final  regulation  is  economically 
achievable  for  all  mine  size  categories. 

9.  Conclusion 

On  the  basis  of  its  analysis  of  all  the 
comments  and  data  submitted  during 
the  comment  period.  EPA  concludes  that 
no  changes  to  its  economic  impact 
methodology  are  warranted.  H'A 
continues  to  believe  that  limitations 
based  upon  recirculation  of  process 
wastewater  are  economically 
achievable  for  all  mine  size  categories. 

Dated  December  20. 1988. 
Lm  M.  Thomas.  I 

Administrator 

[FR  Doc.  88-30182  Filed  12-30-^;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Ch.  101,  Subchapter  A 

[FPMR  Twnp.  R«g.  A-31 1 

Travel  and  Transportation  Expense 
Payment  System  Using  Contractor- 
Issued  Charge  Cards,  Centrally-Billed 
Accounts,  and  Travelers  Checks 

agency:  Federal  Supply  Service,  GSA. 
ACnON:  Temporary  regulation. 

SUMMARY:  This  regulation  prescribes 
policies  and  procedures  for  a  travel  and 
transportation  expense  payment  system 
which  provides  for  the  use  of  General 
Services  Administration  (GSA) 
contractor-issued  charge  cards, 
centrally-billed  accounts,  and  travelers 
checks  by  Federal  agencies  for  the 
procurement  of  passenger  transportation 
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services,  car  rentals,  payment  to 
commercial  facilities  for  subsistence 
(lodging,  meals,  etc.)  and  for 
miscellaneous  travel  and  transportation 
expenses  incurred  during  official  travel. 
This  regulation  incorporates  the 
awarded  contracts  elective  November 
30,1988. 

DATES:  Effective  date:  November  30, 
1988 

Expiration  date:  November  29. 1989. 
unless  sooner  canceled  or  superseded. 

Fon  njirrHER  MFORMATraN  contact: 

Phyllis  Hickman.  Travel  and 
Transportation  Management  Division 
(FBT).  Washington,  DC  20406,  telephone 
FTS  557-1264  or  commercial  (703)  557- 
1264. 

•UPnaMENTARV  MRNWUTION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  result  in  ui  annual  effect  on 
the  economy  of  $100  m'!lion  or  more,  a 
major  increase  in  costs  to  consumers  or 
others,  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for.  and  consequences  of.  this  rule; 
has  determined  that  the  potential 
benefits  to  society  fit)m  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

list  of  Subjects  in  41  CFR  Ch.  101, 
Subchapter  A 

Government  employees.  Travel, 
Travel  allowances.  Travel  and 
transportation  expenses. 

Authority:  Sec  205(c),  63  Stat  390;  40 
U.S.C  486(c). 

In  41  CFR  Chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  A  to 
read  as  follows: 

December  7, 1988. 
[Federal  Property  Management  Regulations 
Temporary  Regulation  A-31) 

TO;  Heads  of  Federal  agencies. 

SUBJECT:  Travel  and  transportation 
expense  payment  system  using 
contractor-iasued  charge  cards, 
centlally-billed  accounts,  and  travelers 
checks. 

1.  Purpose.  This  regulation  prescribes 
policies  and  procedures  for  a  travel  and 
transportation  expense  payment  system 
which  provides  for  the  use  of  General 
Services  Administration  (GSA) 
contractor-issued  charge  cards, 
centrally-billed  accounts,  and  travelers 
checks  by  Federal  agencies  for  the 
procurement  of  passenger  transportation 
services,  car  rentals,  payment  to 


commercial  facilities  for  subsistence 
(Lodging,  meals,  etc.)  and  for 
miscellaneous  travel  and  transpr     Hon 
expenses  incurred  during  offida.  ou.el. 

2.  Effective  date.  This  regulation  is 
effective  November  30, 1988. 

3.  Expiration  date.  "ITiis  regulation 
expires  November  29, 1989.  unless 
sooner  superseded  or  canceled. 

4.  Scope.  This  regulation  shall  be  used 
in  conjunction  with  the  Federal  Travel 
Regulation  (FTR)  and  41  CFR  Part  101- 
41.  Except  as  provided  in  this  temporary 
regulation,  all  provisions  of  the  FTR,  41 
CFR  Part  101-41.  and  related  regulations 
(e.g.,  FPMR  Temporary  Regulation  A-30. 
governing  use  of  airline  contract  fares) 
continue  in  effect 

5.  Applicability,  a.  This  regulation 
applies  to  employees  of  Federal 
agencies  and  departments  that 
participate  in  GSA's  travel  and 
transportation  expense  payment  system 
using  contractor-issued  charge  cards, 
centrally-billed  accoimts.  and  travelers 
checks. 

b.  Except  for  the  use  of  contractor- 
issued  charge  cards,  this  regulation 
permits  eligible  cost-reimbursable 
contractors  working  for  the  Government 
to  participate  in  GSA's  travel  and 
transportation  expense  payment  system. 

6.  Background,  a.  Under  41  CFR  101- 
41.203,  Federal  agencies  normally  use  a 
U.S.  Government  Transportation 
Request  (GTR).  SF 1169.  to  purchase 
passenger  transportation  services 
directly  from  a  common  carrier  or 
through  a  commercial  travel  agent  under 
contract  to  GSA.  Also,  under  the  FTR, 
travelers  are  eUgible  for  advances  to 
pay  for  allowable  travel  expenses.  Upon 
completion  of  official  travel,  the 
employee  submits  a  travel  voucher  to 
the  agency  finance  office,  which 
reimburses  the  employee  for  authorized 
and  allowable  travel  expenses. 

b.  Authority  to  deviate  from  41  CFR 
101-41.203  was  granted  by  the 
Administrator  of  General  Services  on 
August  4, 1983,  thus  allowing  eligible 
individuals  to  participate  in  the  charge 
card  program.  (See  48  FR  36893,  dated 
August  15, 1983.) 

c.  GSA  entered  into  a  new  contract 
with  Citibank/Dinners  Club.  Inc.,  to 
issue  and  maintain  charge  cards  and 
establish  centrally-billed  accounts.  GSA 
also  contracted  with  Citicorp  for  the 
issuance  of  travelers  checks  to  be  used 
by  Federal  employees  to  cover 
subsistence  and  other  allowable  travel 
and  minor  transportation  expenses. 
Those  contracts  are  effective  November 
30,1988. 

d.  For  more  effective  cash 
management,  the  Office  of  Management 
and  Budget  (OMB)  Bulletin  88-17  dated 
July  22, 1988.  prescribes  that  agencies 


should  advance  travel  funds  in  the  form 
of  travelers  checks,  when  determined  to 
be  in  the  best  interest  of  the 
Government. 

7.  Definitions.  For  the  purposes  of  this 
regulatioa  certain  terms  used  herein  are 
defined  as  follows: 

a.  "Centrally-billed"  means  a 
Government  Travel  System  account 
established  by  the  contractor  at  the 
request  of  a  participating  agency. 

b.  A  "charge  card"  means  a  Citibank/ 
Diners  Club  charge  card  to  be  used  by 
travelers  of  a  participating  agency  to 
pay  for  passenger  transportation 
services,  commercial  facilities  for 
subsistence  expenses,  and  other 
allowable  travel  and  transportation 
expeiues  incurred  in  connection  with 
official  travel 

c  "Contractor"  meaiu  Citibank/ 
Diners  Club.  In& 

d.  "Cost-reimbursable  contractor" 
means  contractors  performing  work 
under  cost-reimbursable  contracts  or 
other  eligible  contracts  as  defined  in  48 
CFR  Part  51.  including  (but  not  limited 
to): 

(1)  Contractors  working  under  cost- 
reimbiuvable  contracts  or  other  types  of 
contracts  involving  direct  travel  costs  to 
the  Government;  and 

(2)  Contractors  working  for  the 
Government  at  specific  sites  under 
special  arrangements  with  the 
applicable  contracting  agency,  and 
which  are  funded  at  such  sites  through 
congressional  appropriations  (e.g.. 
Government-owned,  contractor  operated 
(GOCO),  federally  funded  research  and 
development  (FFRDC),  or  management 
and  operating  (M&O)  contracts). 

e.  "FTD"  means  the  Federal  Travel 
Directory,  a  monthly  pubUcation  issued 
by  GSA  and  the  Department  of  Defense 
to  provide  up-to-date  information  on 
charge  cards,  contract  fares,  lodging 
rates,  car  rental,  per  diem  rates,  travel 
management  centers,  and  other  travel 
and  transportation  matters.  Government 
employees  should  order  copies  of  the 
FTD  through  their  appropriate 
headquarters  administrative  offices.  The 
FTD  is  also  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402.  For  ordering 
information,  telephone  the  central  order 
desk  on  (202)  783-3238  and  request  the 
Federal  Travel  Directory,  GPO  stock 
number  722-006-00000-3. 

f.  "Participating  agency"  m-^ans 
agencies  and  departments  that 
participate  in  GSA's  travel  and 
transportation  expense  payment  system. 

g.  "Travelers  checka"  are  Citicorp 
travelers  checks. 
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h   TMC  mean*  a  Travel 
Management  Center.  A  TMC  i»  a 
commercial  travel  firm  under  contract  to 
CSA  that  provides  reservations, 
ticketing,  and  related  travel 
management  aervices  for  official 
Government  travelers. 

8.  Travel  and  transportation  expense 
program.  This  GSA  travel  management 
program  incorporates  provisions  for  the 
following: 

a.  Individual  employee  charge  cards 
used  to  pay  for  major  travel  and 
transportation  expenses:  i.e..  passenger 
transportatioo  tickets,  vehicle  rental 
charges,  lodgings,  meals,  etc.  (see  par. 

9): 

b.  Centrally-billed  accounts  used  by 
designated  agency  offices  primarily  for 
the  purchase  of  passenger 
transportation  services  (see  par.  12):  and 

c.  Travelers  checks  (or  cash]  used  for 
other  expenses;  i.e.,  laundry,  parking, 
local  transportation,  or  tips  (see  par.  14). 

9.  Individual  employee  charge 
cards. — a.  Issuing  charge  cards. 
Participating  agencies  shall  determine 
and  name  employees  who  may  be 
issued  an  individual  employee  charge 
card.  The  employees  will  be  requested 
to  complete  an  employee  card  account 
application  for  agency  approval  and 
submission  to  thiexontractor.  The  charge 
card  is  issued  dlr^ly  to  the  employee 
in  his  or  her  name.  Cost-reimbursable 
contractors  are  not  eligible  to  use  the 
charge  card. 

b.  Use  of  charge  cards. 

(1)  The  employee  shall  use  charge 
cards  issued  under  this  program  only  for 
expenses  incurred  in  conjunction  with 
official  travel.  The  employee  shall  use 
the  charge  card  to  pay  for  official  travel 
expenses  to  the  maximum  extent 
possible.  There  is  no  preset  expense 
limit  on  the  charge  cards.  Althou^  the 
employee  is  liable  for  payment  of  all 
charges  incurred,  the  employee  shall  be 
reimbursed  by  his/her  agency  for  alt 
authorized  and  allowable  travel  and 
transportation  expenses.  However, 
employees  are  cautioned  that  charges  in 
excess  of  authorized  and  allowable 
travel  and  trunsportation  expenses,  i.e.. 
lodging  and  meal  costs  which  exceed 
authorized  amounts,  are  the  financial 
responsibility  of  the  employee  and  are 
not  reimbursable.  Dae  of  tbis  charge  card 
does  not  relieve  the  employee  of  the 
responsibility  to  employ  prudent  travel 
practices  and  to  observe  rules  and 
regulations  governing  official  travel  as 
set  forth  in  the  PTR  and  implementing 
agency  regulations. 

(2)  The  charge  card  may  be  used  to 
pay  for  passenger  transportation 
ser\'ices  (Including  services  under 
contract  fares  offered  by  carriers  under 
contract  to  GSA)  at  the  transportation 


carrier's  ticket  counter.  TMC  or  agency 
travel  office,  as  appropriate,  under  the 
participating  agency's  policies  and 
procedure*.  Agencies  may  elect  to 
prohibit  employees  from  using  the 
charge  card  to  piirchase  services 
directl/^&om  a  carrier.  The  charge  card 
shall  not  be  used  to  procure  travel  and 
transportation  services  from  commercial 
travel  agencies  that  are  not  under 
contract  to  the  Government  to  provide 
such  services  to  the  Government 
traveler. 

c.  Monthly  contractor  bills  and 
payments.  The  terms  of  the  contract 
with  Citibank/Diners  Club,  Inc.,  require 
billing  and  payment  to  be  performed  in 
the  following  manner.  The  contractor 
bills  charges  directly  to  the  individual 
employee  each  month.  Charges  billed  to 
the  individual  employer  are  due  and 
must  be  paid  in  full  within  25  calendar 
days  of  the  biUing  date.  There  are  no 
interest  or  late  charges,  and  extended  or 
partial  payment  is  not  permitted. 
Questions  concerning  billings  and 
payments  should  be  directed  to  the 
contractor  at  800-625-5288  or  d0^79»- 
0000. 

d.  Travel  voucher  claims. — (1) 
Preparing  and  submitting  travel 
vouchers.  Upon  completing  official 
travel  the  employee  must  prepare  and 
submit  a  travel  voucher  in  the  usual 
manner  to  be  reimbursed  under  the  FTR 
and  agency  policies  and  procedures, 
together  with  any  required  receipts,  to 
the  appropriate  finance  or  paying  office. 
The  employee  is  reimbursed  for 
authoriied  and  allowable  travel  and 
transportation  expenses.  Participating 
agencies  shall  process  travel  vouchers 
within  the  time  limits  prescribed  in  OMB 
Bulletin  88-17  of  July  22. 1988. 

2.  Unused  transportation  tickets. 
Unused  or  partially  unused  tickets 
purchased  with  individual  charge  cards 
shall  b«  returned  to  a  TMC  or  carrier 
and  a  refund  credit  receipt  obtained. 
Unused  tickets  that  have  been  prepaid 
for  pickup  at  the  airport  must  be 
refunded  by  the  airline  upon  whose 
ticket  stocl;  the  ticket  was  issued.  The 
employee  may  claim  reimbursement  on 
the  travel  voucher  only  for  the  cost  of 
the  tickets  actually  used.  Refunds  for 
unused  tickets  will  be  credited  to  the 
employee's  account.  The  unused  tickets 
shall  not  be  submitted  with  the  travel 
voucher. 

(3)  Transportation  charges  and 
assignment  of  rights.  Use  of  charge 
cards  for  purchase  of  passenger 
transportation  services  is  considered  to 
be  a  cash  purchase.  Travel  vouchers 
submitted  for  reimbursement  of 
transportation  purchase  with  charge 
cards  must  include  a  statement  which 
assigns  to  the  United  States  all  rights 


which  the  traveler  hs»  ia  conaection 
with  recovery  of  overcharges  from  the 
carrier(8).  This  statement  is  preprinted 
on  the  SF 1012,  Travel  Voucher,  and 
must  be  initialed  by  the  employee  when 
claiming  reimbursement  for 
transportation  expenses.  Employees 
using  agency  travel  vouchers  under 
approved  exceptions  to  the  SF  1012  must 
add  this  statement  if  it  is  not  preprinted 
on  the  voucher. 

10.  Charge  card  cancellation  or 
suspension.  Charge  cards  may  be  . 
canceled  by  the  employee,  the 
participating  agency,  or  the  contractor. 
Cancellation  may  be  accompUshed  by 
telephone  noti^cation  with  subsequent 
written  confirmation  to  the  contractor. 
The  contractor  may  cancel  an 
employee's  c€ird  when  the  contractor's 
statement  has  not  been  paid  in  full  120 
calendar  days  after  the  date  the 
statement  was  issued.  The  contractor 
may  suspend  an  employee's  card  when 
the  contractor's  statement  has  not  been 
paid  in  full  80  calendar  days  after  the 
date  the  statement  was  issued.  In  either 
event,  the  contractor  will  cancel  or 
suspend  an  employee's  card  only  on 
notification  to  and  with  the  concurrence 
of  the  participating  agency. 

11.  Lost  or  stolen  charge  cards.  An 
employee  is  not  responsible  for  any 
charges  incurred  against  a  lost  or  stolen 
charge  card  provided  the  employee 
promptly  reports  loss  of  the  card  to  the 
contractor  under  the  terms  of  the 
cardmember  agreement  signed  by  the 
employee  when  the  charge  card  was 
issued.  Employees  may  call  the 
following  telephone  numbers  24  hours  a 
day  to  report  lost  or  stolen  charge  cards: 

In  the  continental  U.S.,  Alaska. 
Hawaii,  and  Virgin  Islands  (toll  free)  1- 
800-525-0040 

In  Canada  (call  collect)  0-303-77»-8235 
In  Puerto  Rico  (call  collect)  37-800-525- 

9040 
In  the  Caribbean  0-809-295-7181 
In  Colorado  (except  Denver)  (toll  free) 

1-800-332-0340 
In  metropolitan  Denver  (dial  direct)  779- 

8235/779-1505 

These  telephone  numbers  are  also 
published  in  the  FTD. 

12.  Participating  agency  centrally- 
billed  accounts. — a.  Establishment.  (1) 
Participating  agencies  may  establish 
centrally-biUed  accounts  with  the 
contractor  for  one  or  more  designated 
offices  within  the  agency  to  primarily 
purchase  transportation  services, 
principally  for  groups  or  for  infrequent 
travelers:  i.e.,  employees  not  designated 
to  receive  individual  cards.  Agencies 
shall  ensure  that  only  authorized 
personnel  use  the  accounts  and  that  all 
tickets  purcha:;ed  are  authorized. 


Federal 


Charge  cards  are  not  issued  for 
centrally-billed  accounts. 

(2)  The  Federal  agency  may  also  allow 
centrally-billed  accounts  to  be 
established  for  use  by  eligible  cost- 
reimbursable  Government  contractors. 
These  accounts  must  be  estabhshed  at 
the  specific  request  of  the  agency  and 
are  subject  to  approval  by  GSA's 
contracting  officer. 

b.  Use  of  centrally-billed  accounts. 
Centrally-billed  accounts  may  be  used 
only  if  agencies  use  a  TMC  or  an  agency 
travel  office.  They  are  intended 
principally  to  supplement  the  individual 
card,  rather  than  as  the  sole  means  of 
purchasing  airline  tickets  for  all  agency 
employees. 

c.  Contractor  billing  and  payment 
Consolidated  contractor  airline  ticket 
charges  accrued  through  use  of 
centrally-billed  accounts  shall  be  billed 
monthly  to  the  agency's  finance  and 
paying  office.  Expenses  billed  monthly 
against  centrally-billed  accounts  are 
paid  to  the  contractor.  Monthly  payment 
of  charges  incurred  through  the  use  of 
centrally-billed  accounts  is  subject  to 
the  provisions  of  the  Prompt  Payment 
Act  of  1982,  and  charges  billed  to  agency 
offices  are  due  in  full  within  30  calendar 
days  of  the  billing  date. 

d.  Travel  voucher  claims. — (1) 
Preparation  and  submission  of  travel 
vouchers.  On  completing  official  travel, 
the  employee  shall  prepare  and  submit  a 
travel  voucher  in  the  usual  manner, 
togettier  with  any  required  receipts,  to 
the  finance  and  paying  office,  to  be 
reimbursed. 

(2)  Unused  transportation  tickets.  The 
employee  shall  submit  to  the 
appropriate  agency  office  all  unused 
transportation  tickets  (wholly  or 
partially  unused)  purchased  under  a 
centrally-billed  account.  In  turn,  the 
agency  shall  retiun  the  unused  tickets  to 
the  TMC  through  use  of  the  SF  1170. 
Redemption  of  Unused  Tickets,  and 
maintain  a  copy  of  the  SF  1170  on  ffie 
until  the  credit  appeara  as  an 
adjustment  to  the  agency's  bill  from  the 
TMC.  Policies  and  procedures  regarding 
the  use  of  the  SF  1170  are  provided  in  41 
CFR  Subpart  101-41.2. 

13.  Financial  obligations/liability. — a. 
Employee.  Except  for  charges  accrued 
against  promptly  reported  lost  or  stolen 
cards,  employees  with  charge  cards  are 
liable  for  all  billed  charges  (see  pars.  9b 
and  11).  Government  employees  must 
pay  their  just  financial  debts  under 
section  206  of  Executive  Order  11222 
(May  8, 1965)  and  Office  of  Personnel 
Management  Regulations,  5  CFR  735.207. 
At  the  request  of  the  contractor,  Federal 
agencies  and  departments,  without 
Government  liability,  may  assist  in 
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collecting  delinquent  employee  accounts 
after  60  calendar  days. 

b.  Government.  The  Government 
assumes  no  Uability  for  charges  incurred 
on  employee  charge  cards,  nor  is  the 
Government  liable  for  lost  or  stolen 
charge  cards.  The  Government  is  liable 
only  for  authorized  charges  incurred  in 
conjunction  with  official  travel  on 
centrally-billed  accounts. 

14.  Travelers  checks.  Travelers 
checks  issued  under  this  program  are 
available  to  participating  agencies  in 
denominations  of  $20.  $50.  $100,  $500, 
and  $1,000.  Specific  arrangements  for 
issuing,  shipping,  and  paying  for  bulk 
stocks  of  travelers  checks  are  made 
during  initial  discussions  between 
Citicorp  and  the  participating  agency. 

15.  Lost  or  stolen  travelers  checks. 
Lost  or  stolen  travelers  checks  shall  be 
reported  promptly  by  telephone  to 
Citicorp.  Employee  may  call  the 
following  numbers  24  hours  a  day  to 
report  lost  or  stolen  travelers  checks 
and  to  obtain  refund  information: 

In  the  continental  U.S.  (Also  serves  as 

access  to  Operations  Center)  1-800- 

645-6556 
Outside  the  continental  U.S.  (Alaska, 

Canada]  (Also  serves  as  Citicorp 

Hotline]  813-623-1709 
Europe,  Middle  East  and  Africa  (call 

London  Office  collect)  1-438-1414 
In  Latin  America  813-626-4444 
United  Kingdom  Dial  100:  ask  for 

FREEFONE  Citicorp  Travelers  Checks 
Seoul,  Korea  (call  collect)  2-738-8914 
Toyko  (call  collect)  3-501-1348 
Hong  Kong  (call  collect]  5-821-7215 
Sydney,  Australia  2-239-9533 
Within  Australia  (toll  free]  2-008-022272 
Singapore  223-1009 
Taipei,  Taiwan  (call  collect)  2-713-9739 

These  telephone  numbers  are  also 
published  in  the  FTD. 

16.  Establishing  accounts,  a.  The 
contractor  shall  issue  charge  cards  and 
establish  centrally-billed  accounts  only 
upon  the  request  of  authorized 
representatives  of  participating 
agencies.  Interested  offices  within  the 
participating  agency  shall  contact  their 
local  administrative  or  travel  office  to 
initiate  this  program.  Only  the 
headquarters  agency  office,  however, 
can  approve  participation  in  the 
program. 

b.  The  contractor  mails  charge  cards 
to  authorized  individuals  or  to 
requesting  agency  offices  within  3 
workdays  of  notifying  the  contractor. 

17.  Additional  agency  guidance  and 
information. — a.  Purchasing  passenger 
transportation.  (1)  Passenger 
transportation  services  procured  with 
contractor-issued  charge  cards  under 
this  payment  system  are  exempt  from 


the  cash  limitation  established  by  the 
Administrator  of  General  Services  at  41 
CFR  101-41.203-2.  Any  credit  card  other 
than  the  contractor-issued  charge  card, 
and  all  travelers  checks  used  to 
purchase  passenger  transportation 
services  shall  be  considered  the 
equivalent  of  cash  and  subject  to  the 
cash  limitation  and  provisions  of  41  CFR 
101-41. 20^-2. 

(2)  The  portion  of  the  charge  card 
application  form.  Optional  Employee 
Data,  Field  2,  is  to  be  used  to  record  the 
standard  Federal  organization  code(s) 
contained  in  the  Department  of 
Commerce/National  Bureau  of 
Standards  publication.  Codes  for  the 
Identification  of  Federal  and  Federally- 
assisted  Organizations  (FIPS  PUB  95), 
dated  December  23, 1982.  Specific 
details  concerning  this  requirement  tvill 
be  communicated  by  the  contractor 
directly  to  each  participating  agency 
during  the  initial  program 
implementation  phase. 

b.  Submitting  passenger  ticketing 
information  to  GSA  for  audit  (1)  Travel 
vouchers  containing  reimbursable 
transportation  charges  purchased  with 
contractor-issued  charge  cards  shall  not 
be  considered  transportation  vouchers 
under  41  CFR  101-41.807. 

(2)  Passenger  ticketing  information  is 
furnished  directly  by  the  contractor  to 
GSA's  Office  of  Transportation  Audits. 
It  is  used  to  identify  and  collect  carrier 
overcharges. 

c.  Examination  of  payments  and 
collection.  The  Transportation  Act  of 
1940.  as  amended  (31  U.S.C.  3726). 
authorizes  the  GSA  Transportation 
Audit  Division  (see  41  CFR  101-41.102) 
to  issue  a  notice  of  overcharge  when 
GSA  finds  that  a  carrier  has  been 
overpaid  for  the  services  rendered. 

(1)  Under  the  provisions  of  41  CFR 
Subpart  101-41.5,  carriers  are  requested 
to  refund  amounts  due  the  United 
States.  Refund  checks  are  to  be  made 
payable  to  the  General  Services 
Administration  and  mailed  promptly  to 
General  Services  Administration,  P.O. 
Box  93746,  Chicago.  IL  60673.  Payment 
or  credit  to  the  contractor  is  not 
considered  proper  paj'ment  of 
overcharge  claims  due  the  U.S. 
Government 

(2)  Protests  to  notices  of  overcharge 
are  handled  and  processed  in 
accordance  with  41  CFR  101-41.503. 

(3)  Collection  of  unrefunded 
overcharges  owed  to  the  U.S. 
Government  are  processed  in 
accordance  with  41  CFR  101-41.504. 

(4)  Debts  collected  by  GSA  based  on 
audits  of  transportation  accounts  are 
deposited  to  miscellaneous  receipts,  U.S. 
Treasury. 
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(5)  CUinu  againat  the  United  State* 
reiatad  to  the  actions  taken  above  are 
procesaed  under  41  CFR  Subpart  101- 
41.6. 

(6)  Reconsideration  and  review  of 
GSA  transportation  claim  settlements 
follow  the  provisions  of  41  CFR  Subpart 
101-41.7. 

la  Employee  training-  Participating 
ugencies  shall  ensure  that  each  of  their 
eligible  employees  is  adequately  trained 
in  the  use  of  the  contractor-issued 
charge  card  or  centrally-billed  account 
before  allowing  them  to  use  either  a 
charge  card  or  a  centrally-billed 
account. 

19.  Agency  particip<ition.  Agei^^ies  or 
departments  desiring  to  participate  in 
this  program  should  contact  the  Travel 
and  Transportation  Management 
Division  (FflT],  General  Services 
Administration.  Washington.  DC  20406. 
telephone  (703)  557-1264  or  FTS  557- 
1284. 

20.  Comments  and  recommendations. 
Comments  and  recommendations 
regarding  the  travel  and  transportation 
expense  payment  system  or  this 
regulation  may  be  sent  to:  General 
Services  Administration.  Federal  Supply 
Service.  Office  of  Transportation  and 
Property  Management.  Travel  and 
Transportation  Management  Division 
(FBT).  Washington.  DC  20406. 

21.  Effect  on  other  directives.  This 
regulation  cancels  FPMR  Temp.  Reg.  A- 
25  in  its  entirety. 

Richard  G.  Auslia 

Act::ijf  Administrotor  of  General  Servicen. 

[FR  Doc.  88-30043  Piled  12-90-«8:  &•»  am| 
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DEPARTMENT  OF  COyHERCE 

National  Oceanic  and  Atmocpbahc 
AdmlnlctiaUon 

SO  CFR  Parts  611  and  663 
IDockat  Na  •1130-«aM| 

Pacific  Coast  Qroundflsti  FIsfMry, 
FofalQn  FIsftaHaa 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTKNC  Notice  of  final  1989  fishery 
specifications. 


:  NOAA  announces  the  final 
1989  spedficationa  for  Pacific  coast 
groundfish  taken  in  the  ocean  off  the 
coasts  of  Washington.  Oregon,  and 
California.  The  specifirations  include 
the  acceptable  biological  catch,  the 
optimum  yield,  and  the  distribution  of 
the  optimum  yield  between  domestic 
and  foreigD  fishing  operations  as 
required  by  the  regulations 


implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan. 
The  intended  effect  of  this  action  is  to 
establish  allowable  harvests  of  Pacific 
coast  groundfish  from  the  United  States 
exclusive  economic  sone  and  territorial 
waters  in  1969. 

imCTtvC  DATK  January  1. 1989,  until 
modified,  superseded,  or  rescinded. 

rom  nmrxni  iroimATiow  contact: 

William  L  Robinson  (Northwest  Region. 
NMFS).  206-526-6140.  or  Rodney  R. 
Mclnnis  (Southwest  Region.  NMFS). 
213-514-6199. 

turrtwrnsMTun  mrowATiosi:  The 

implementing  regulations  for  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  at  50  CFR  Part  663  require 
that  management  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  preliminary  specifications  for 
the  upcoming  year  be  published  in  the 
Federal  Register  inviting  public 
comment  and  that  final  specifications 
be  published  in  the  Federal  Register 
following  public  comment.  The 
management  specifications  include  the 
acceptable  biological  catch  (ABC),  the 
optimum  yield  (OY),  and  the  distribution 
of  OY  between  domestic  and  foreign 
fishermen.  The  ABC  is  an  estimate  of 
the  annual  catch  that  can  be  taken  of 
the  more  than  80  groundfish  species 
managed  by  the  F'MP  without 
ieopardizing  the  stock's  productivity 
The  OY,  which  is  specified  for  six 
species  (Pacific  whiting,  sablcfish. 
Pacific  ocean  perch,  shortbelly  rocJcfrah. 
widow  rockfish,  and.  north  of  38*  N. 
latitude,  jack  mackerel),  is  based  on 
socio-economic  as  well  as  biological 
factors  and  thus  is  not  necessarily  equal 
to  the  ABC  The  OYs  for  these  six 
species  are  the  maximum  amounts  of 
fish  (in  round  weight)  that  may  be 
retained  or  landed  each  year  from  the  ^ 
200  nautical  mile  exclusive  economic 
zone  (EEZ)  and  the  territorial  sea  (0-3 
nautical  miles)  off  Washingtoa  Oregon, 
and  California. 

The  OY  for  each  of  these  six  species 
is  apportioned  into  specifications  of  the 
amounts  available  for  domestic  and 
foreign  fishing.  The  domestic  amiual 
harvest  (DAH)  consists  of  estimates  of 
domestic  annual  processing  (DAP)  and 
joint  venture  processing  (JVP)  which  are 
verified  by  surveys  of  the  domestic 
industry  in  September  and  June.  The 
total  allowable  level  of  foreign  fishing 
(TALFF)  is  the  remainder,  if  any.  of  OY 
after  domestic  needs  have  been 
subtracted.  Before  TALFF  is  designated, 
a  reserve  of  20  percent  of  OY  is 
established  for  each  species  in  case  the 
domestic  industry  needs  more  fish  than 
Initially  was  estimated. 


The  other  groundfish  species  managed 
under  the  FMP  do  not  have  numerical 
OYs.  For  the  most  part,  they  cannot  be 
harvested  selectively  and.  unless 
biological  stress  is  documented,  have 
not  been  managed  by  quotas.  The 
fisheries  may  be  regulated  by  gear.  area, 
and  catch  restrictions.  Full  utilizatior^y 
domestic  processors  of  some  species  m 
this  multispecies  complex  preclude  joint 
venture  of  foreign  targeting  on 
underexploited  species  in  the  complex    . 
because  large  incidental  catches  of  the 
fully  utilized  species  are  likely  to  result 
Consequently,  specifications  for  DAH. 
DAP,  JVT,  and  TALFF  are  not  made  for 
species  which  do  not  have  numerical 
OYs.  However.  ABCs  are  specified  for 
the  major  species  or  species  gro;>p8. 

The  OYs  may  be  changed  during  the 
year,  within  limits,  under  the  procedures 
outiined  in  the  regulations  at  50  CFR 
663.22.  The  estimates  of  DAP,  DAH.  JVP. 
and  TALFF  also  may  be  modified 
inseason  according  to  the  procedures 
outlined  in  the  foreign  fishing 
regulations  at  50  CFR  611.70. 

The  Pacific  Fishery  Management 
Council  (Council)  reviewed  the 
recommendations  of  its  Groundfish 
Management  Team  (GMT)  and  Scientific 
and  Statistical  Committee,  received 
public  comment,  and  recommended 
preliminary  specifications  for  the  1988 
ABCs.  based  upon  the  best  available 
scientific  information  and  surveys  of  the 
industry,  at  its  September  1968  meeting. 
The  preliminary  1989  ABCs  and  OYs 
recommended  by  the  Council  were 
published  in  the  Federal  Register  at  53 
FR  46890  (November  21. 1988).  Written 
public  comments  on  the  preliminary 
specifications  were  requested  through 
December  1. 1988;  none  were  received. 

The  Council  again  received  public 
comment  at  its  November  16-17, 1988 
meeting,  the  last  opportunity  in  1988  to 
recommend  final  specifications  for  1989. 
The  Council  considered  public 
comments  in  addition  to  advice  from  its 
Groundfish  Advisory  Subpanel  (industry 
and  consumer  representatives)  and 
GMT  (state  and  federal  fisheiy 
biologists  and  an  economist)  in 
recommending  final  specifications  to 
NMFS.  The  Council  recommended  the 
following  revisions  to  the  preliminary 
specifications  for  sablefish.  widow 
rockfish,  and  Pacific  cod  in  1988. 

Sablefish 

The  ABC  for  sablefish  in  1989  is  9.000 
metric  tons  (mt).  At  its  November 
meeting,  the  Council  changed  its  earlier 
recommendation  for  a  1988  sablefish  OY 
from  10.400  mt  to  an  OY  range  of  ia400 
mt-1 1.000  mt  and  stated  its  intent  to 
manage  for  the  low  end  of  the  range. 
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This  600  mt  potential  increase  in 
landings  is  intended  to  provide  for 
uncertainties  in  landings  projections  for 
trowl  and  nontrawl  gears,  enable  some 
small  fisheries  that  operate  later  in  the 
year  to  land  small  amounts  of  sablefish 
after  gear  allocations  have  been 
achieved,  and  allow  for  landings  of 
sablefish  caught  incidentally  while 
fishing  for  other  species.  However,  if 
total  landings  reach  the  upper  end  of  the 
OY  range  of  11,000  mt  all  further 
landings  of  sablefish  will  be  prohibited. 
This  strategy,  in  conjunction  with 
specific  management  measures  designed 
to  slow  the  rate  of  landings  (published 
in  a  separate  Federal  Register  notice),  is 
intended  to  rednce  the  probability  of  a 
fishery  closure  early  in  the  year,  and 
will  thus  reduce  the  waste  of 
incidentally  caught  sablefish  which  must 
be  discarded  after  a  quota  is  reached. 

A  similar  OY  range  (9.200-10.800  mt) 
was  adopted  in  1988.  The  Council 
intended  to  manage  for  the  10,000  mt 
ABC  (allocated  52  percent  for  trawl  gear 
and  48  percent  for  nontrawl  gear),  and 
provided  an  additional  800  mt  to  be 
used,  if  needed,  to  allow  for  landings  of 
sablefish  caught  incidentally  in  the 
trawl  fishery  after  the  trawl  allocation 
was  reached.  Although  the  800  mt 
reserve  was  added  to  the  trawl 
allocation  in  August  inseason 
management  measures  slowed  total 
landings  to  a  projected  10.000  mt  in  198a 

Although  the  OY  range  of  10,400- 
11.000  mt  is  higher  than  the  9,000  mt 
ABC  in  1989,  it  is  not  expected  to  result 
in  overfishii^  because  the  stock  is  larger 
than  the  biomass  level  which  will 
produce  the  estimated  8.200  ml 
maximum  sustainable  yield  (MSY).  If 
ia400  mt  of  sablefish  are  taken  in  198a 
then  the  yield  may  be  reduced  in 
increments  of  a  few  hundred  metric  tons 
a  year  over  7  years,  at  which  time  the 
biomass  and  the  yield  will  have 


converged  to  MSY  levels.  If  11,000  mt  of 
sablefish  are  taken  in  1989.  then  the 
convergence  to  MSY  would  be  achieved 
in  about  5  years. 

Because  domestic  processors  intend 
to  process  all  available  sablefish.  DAP 
and  DAH  are  equal  to  OY.  No  sablefish 
are  available  for  joint  venture  or  foreign 
fishing  except  for  small  incidental 
catches. 

Widow  Rockfish  « 

The  preliminary  1989  ABC  and  OY  for 
widow  rockfish  both  were  proposed  to 
be  a500  metric  tons  (mt).  21  percent 
below  the  1988  ABC  and  OY  of  12.100 
mt.  Because  two  stock  assessment 
models  produced  different  results  and 
because  it  was  not  clear  what  the 
current  level  of  the  stock  was  in  relation 
to  MSY,  the  preliminary  specifications 
for  ABC  and  OY  were  based  on  the 
average  estimated  MSY  from  the  two 
stock  assessment  models. 

New  information,  made  available 
after  the  preliminary  specifications  were 
recommended  by  the  Council  indicates 
that  the  stock  is  at  or  above  the  MSY 
levels  estimated  by  the  two  previous 
models,  and  that  an  ABC  of  12.400  mt 
the  average  ABC  derived  by  the  two 
models,  may  be  more  appropriate  for 
1989.  Accordingly,  the  final  ABC  for 
widow  rockfish  in  1989  is  12,400  mt  300 
mt  higher  than  in  1988.  As  proposed  in 
the  preliminary  specifications,  OY 
equals  ABC.  Because  domestic 
[HXkcessors  intend  to  process  all 
available  widow  rockfish.  DAP  and 
D.^H  equal  OY.  No  widow  rockfish  are 
available  for  joint  venture  or  foreign 
fishing  except  for  small  incidental 
catches. 

Pacific  Cod 

Because  there  is  no  formal  stock 
assessment  for  Pacific  cod.  the  ABC  for 
this  species  has  always  been 


determined  by  the  highest  catch  on 
record.  The  most  recent  information, 
unavailable  at  the  time  the  preliminary 
specifications  were  proposed,  projects 
1988  coastwide  landings  of  3,200  mt 
Because  landings  information  now  are 
available  coastwide  (which  was  not  the 
case  when  the  previous  ABC  for  Pacific 
cod  was  estimated),  the  GMT 
recommended  that  the  ABC  for  Pacific 
cod  be  applied  coastwide  rather  than 
only  for  the  Vancouver  and  Columbia 
areas  as  previously  was  the  case. 
Accordingly,  the  ABC  for  Pacific  cod  is 
increased  100  mt  from  3,100  mt  to  3.200 
mt  and  applied  coastwide.  (Footnotes  2 
and  6  of  Table  1  therefore  are  modif  ed 
to  delete  reference  to  Pacific  cod.) 
Pacific  cod  does  not  have  a  numerical 
OY  quota  and  therefore  has  no 
specifications  for  JVP  or  TALFF. 

All  other  ABC  and  OY  designations 
for  1989  remain  as  proposed  in  tlie 
preliminary  specifications  at  53  FR  46690 
(November  21, 1988).  In  particular,  no 
changes  are  made  to  the  specifications 
for  Pacific  whiting.  The  entire  225.000  mt 
OY  for  Pacific  whiting  *vill  be  utilized  by 
the  domestic  industry.  lti,000  mt  for 
shore-based  processing  and  207.000  mt 
for  joint  venture  operations.  Domestic 
needs  will  be  reevaluated  in  June,  and 
Pacific  whiting  surplus  to  domestic 
needs  could  be  made  available  for 
foreign  fishing  near  August  1, 1988. 
However,  the  establishment  of  a  foreign 
fishery  for  Pacific  whiting  in  1989  does 
not  appear  likely  at  thi»4ime. 

After  considering  this  informatioa  the 
Secretary  of  Commerce  concurs  with  the 
Council's  recommendations  including 
the  revisions  stated  above,  and  in  the 
absence  of  other  public  comment 
annoimces  the  final  specifications  for 
1989  as  shown  in  Tables  1  and  2. 


Table  1.—  Final  Specifications  of  ABC  for  1989  for  the  Washington,  Oregon,  and  California  Region  by  International 

North  Pacific  Fisheries  Commission  Areas 


[:n  Thousands  of  Metric  Tons] 

SpeciM 

Area 

Vancouver  > 

Columbia 

Eureka 

Monterey 

Conception 

Tom 

RcKindfish. 

Lingcod „     « 

' 

1.0 
0.0 

4.0 

0.5 

1  1 

a4 
(») 

20 

7.0 
»3.2 

'225.0 
•9.0 

0.0 
MO.O 
»1?4 

61 

3.5 

*3  6 

Pacific  God 

Paofic  Whiling 



0.0 

* 

^2.^ 

(') 
0.6 

41 

Saoiefish 

Rockfish 

Pacilic  Ocean  Perch 

" — - 

Shorttwlly 

Widow 

0.8 

Other  Rockfish: « 

Bocaccio  (») 

Canary _    



Ch*peppar 



Vellowtaa 

1.1 

»2.9 

03 

m 

t»") 

4.3 

BEST  COPY  AVAIUBLE 
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Table  1.—  Final  Si»6Cification8  of  ABC  fob  1989  fo«  th£  Washington,  Oregon,  and  California  Region  by  International 

North  Paofic  Fisheries  Commission  Areas— Continued 

im  ThouMidi  of  MMIc  Tont] 


flpaclM 

Aim 

Tow 

Vanonwar* 

Columbia 

Etraka 

Monlwy 

RwnflMnQ  RockMn .«-— 
FMWt 

Oovar  Solt 

as 

2.4 

•3.7 
11.S 

1.9 
ao 

4J3 
5.0 

3.3 

1.0 

14.0 
27.9 

•1.9 

r>>^  Sol*                  

as 
a7 

1.1 

as 

1.7 

as 

1.S 

0.2 

as 

2.0 

3.2 

OttwrFMMi..                                                                         

7.7 

OttwRih: 

12.0 

OMi^f 

L5 

7.0 

1.2 

2.0 

14.7 

.  lootnotad  Acoonftigly.  rockliali  sfwctea  ara  Indudad  in  Ih*  "ramaining  locfcM)"  calagofy  tor  tia 


■  U.S  portoa 

•Tbaaajpaoaa  ara  not  common  or  Important  m  iha 
araaa  toomolad  only. 

*  ToM  aS  vaaa. 

♦  ••©•lar  roddiah--  maana  rooMlah  apw^laa  «  50  CFR  663.^  aa  imandad,  wNch  do  not  hawa  a  numarteal  OY.  ^       „      ,„ .^^^^^^.^  ...... 

•  For  nw^amant  at  Iha  Attmtm  oomplax  of  rockfiah.  th*  Cokurtm  araa  «  tpW  into  northam  and  aouttwm  part*  at  Coca  Bay.  Oragon  (4r21'34  N.  Mhida), 
and  ABCa  tor  t«a  CotomM  araa  ara  prorttad  aa  toUoom: 


Spadaa 

Columbia  ara* 

NorttiofCooa 
Bay 

Soiim  of  Cooa 

Canary           __ . 

2.1 
3.7 

1.7 
24 

3J 

0.4 

VaMotrtri                          

ai 

04 

•  "O^tar  iah"  Indudaa  alMrts.  *alaa.  ratfiah.  morida.  grwwdtora.  Mid  lack  mackaraL  "Othar  Hah"  la  part  of  tha  "othar  (padaa"  catagory  iatad  at  50  CFR  683.2. 

*  North  of  38*  N.  latauda.  ^ 


Table  2.— Final  Speofications  of  OY  and  Its  Distribution  for  1969 

(In  Thouawida  of  Malric  Tona] 


vT  "i 


ToiafOY 

DAP 

JVP« 

OAH 

Raaara* 

TALFF' 

p%c*r:  WNKng 

225.0 
10.4-11.0 
•14 
10.0 
12.4 
12.0 
O 

18.0 

10.4-11.0 

•1.3 

1.0 

12.4 

ao 

207.0 

ao 
ao 
so 

0.0 
0.0 

22S.0 

10.4-11.0 

•1.3 

OO 

12.4 

0.0 

0.0 
0.0 
0.0 
2.0 

ao 

2.4 

0.0 

SatHoiiah                           

0.0 

PaciSc  Ooaan  Pardi «...«..«....... ..»».m» 

jhutbatt  npcltflah               ..    . 

ao 

2.0 

Wiftow  RocWWi „     -.- 

0.0 

Jat*Mack*ral__ 

Othar  Spaeiaa...- 

a6 

'  m  ma  teratan  trawl  and  |oM  vanlura  flahariaa  lor  Padfic  «»»iiting.  inddanta)  catch  allowanc*  parcantaoaa  (baaad  on  TALFF)  and  incrfenW  n^anlion  i»oti*iKe 
parcantagaa  (baaad  on  JVP)  va:  aaWelish  0  173  parcarrt.  Pacific  ocawi  parch  a062  parcent  rockfiah  excluding  Pacific  ocean  p»«h  0.738  percent  'wn»'Vai 
parcant;  lack  mackera)  3.0  paroant  and  othar  speciM  0  5  percent  m  toraign  IrawH  and  i«nt  venture  liahenea,  'ottier  ipeoes"  rnaana  a*  "P??"- J2^ir*S 
nongroundfiah  apaciea.  except  PacHIc  whiting,  labtafish.  Pacific  ocean  perc^  rockliah  axckiding  Pacific  ocean  perch,  fiatftah.  jack  mackerel,  and  Pfonojadapacjea.  in 
a  loraign  frawl  or  jomt  venture  fiahery  for  ipeaea  other  than  Pacrfc  whiting,  inadantal  allowance  percentagea  will  be  stated  w\  the  condrtion*  and  reatridtona  to  ma 
toreon  ftahing  parmtt  See  50  CFR  611  70<cH2)  for  application  o«  nctdentai  retention  aUowance  percentage*  to  joint  venture  fisheries 

'  Of  tNa  1,300  metric  tona.  500  metric  ton*  ia  tor  m« 


nciuded  ii  tha  OY  tor 
*Tha  total  OY  tor 

tor  apacNa  KaSng. 


the  Vancouver  area  and  800  metnc  ton*  »  for  me  Cotombta  area.  Pacific  ocean  perch  from  other  areas  are 
other  apaciaa."  See  50  CFR  660.21  (aM3)  „        „.,.,„     ,^r-^^^^» 

other  apaciea"  ia  that  amount  of  fi*h  thai  may  be  lawfulty  harvested  and/or  processed  under  50  CFR  61 1  70  and  Part  663  See  50  CFR  663.2 


ClasstficatloD 

This  action  is  taken  under  the 
authority  of  50  CFK  663.24  and  is  in 
compliance  with  Executive  Order  12291. 
This  action  is  covered  by  the  Regulatory 
Flexibility  Analysis  prepared  for  the 
implementing  regulations. 


Auibority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects  in  50  CFR  Farts  611  and 
663 

Fish,  Fisheries,  Fishing,  Foreign 
relations. 


Dated:  December  27. 1968. 
Jamea  W.  Breoaan, 

Assistant  Administrator  For  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  88-30215  Filed  12-28-88;  4:36  pm] 
WLUNQ  cooc  a5i»-23-ai 
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TN*  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubGc  of  the 
proposed  issuance  of  rules  and 
reou'sl'Ot*-  Ttie  purpose  of  these  notices 
is  to  give  Interested  persom  an 
Opportunity  to  participate  In  the  nile 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

[Fie  Na  M2-313S1 

Budget  Rent  A  Car  Corp^  Proposed 
Conaent  Agreement  With  Analysis  to 
Aid  PufoNc  Comment 

AOEMCV:  Federal  Trade  Commission. 
ACnoH:  Proposed  consent  agreement. 

SUMMURV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things.  Budget  Rent  A  Car 
Corporation  ("Budget")  from  failing  to 
inspect  and,  if  appropriate,  repair  its 
rental  vehicles  within  a  reasonable 
period  of  time  (not  to  exceed  120  days) 
in  response  to  manufacturers'  safety 
recall  notices.  The  consent  would 
require  respondent  to  generally  disclose 
fo  prospective  renters  that  the  vehicles 
are  subject  to  safety  recall  notices  and 
may  contain  defects,  if  it  chooses  not  to 
inspect 

DATE  Comments  must  be  received  on  or 
before  March  6. 1989. 
address:  Comments  shoidd  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159.  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20560. 
FOR  FURTHER  INFORMATION  CONTACT 
Lydia  B.  Parnes,  FTC/H-238. 
Washington,  DC  20580.  (202)  326-3128. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  8(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C 
46  and  \  2.34  of  the  Commission's  Rules 
of  Practice  (18  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Cuinmission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 


be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(8)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b}(6){ii)). 

List  of  Subjects  in  16  CFR  Part  13 

Automobile,  Rental  cars.  Trade 
practices. 

Budget  Rent  A  Car  Corp.;  Agreement 
Containing  Consent  Order  to  Cease  and 
Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Budget 
Rent  A  Car  Corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent  and  it  now  appearing  that 
the  proposed  respondent  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Budget  Rent  A  Car  Corporation,  by  its 
duly  authorized  officers,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Budget  Rent 
A  Car  Corporation,  is  a  corporation 
organized,  existing  and  doing  business 
mider  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  located  at 
200  North  Michigan  Avenue,  Chicago. 
Illinois  60601.  Budget  Rent  A  Car 
Systems,  Inc.,  a  wholly  owned 
subsidiary  of  Budget  Rent  A  Car 
Corporation,  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware,  with  its  office  and  principal 
place  of  business  located  at  200  North 
Michigan  Avenue,  Chicago.  Illinois 
60801.  For  purposes  of  this  agreement 
the  term  "Proposed  respondent "  or 
"respondent"  shall  mean  Budget  Rent  a 
Car  Corporation  and  shall  include 
Budget  Rent  A  Car  Systems.  Inc. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  attached  hereto. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  si' ps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act  5  U.S.C  504. 


4.  Proposed  respondent  retains  all 
rights,  including  those  rights  pro\'ided  by 
Section  5(b)  of  the  FTC  Act  15  U.S.C 
45(b),  and  16  CFR  2.51,  3.71  and  3.72,  to 
petition  the  Commission  fo  mcdif)'  or  s««t 
aside  the  Order  due  to  changes  in 
conditions  of  law  or  fact  which  may 
include,  but  shall  not  be  limited  to, 
recommended  changes  to  an  automobile 
manufacturer's  regular  vehicle 
preventative  maintenance  schedules  for 
its  vehicles:  provided,  however,  ttiat  this 
provision  shall  not  be  interpreted  to 
require  the  Commission  to  modify  or  set 
aside  the  Order  on  any  particular 
ground. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
proposed  complaint  contemplated 
thereby,  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  proposed  complaint 
attached  hereto.  Proposed  respondent 
denies  that  any  law  has  been  violated 
as  alleged  in  the  complaint  attached 
hereto. 

7.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  proposed  complaint  attached 
hereto  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered. 
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modiHed  or  set  aside  in  the  same  force 
and  effect  and  may  be  altered,  modified 
or  set  aside  in  the  same  manner  and 
within  the  same  time  provided  by 
statute  for  other  orders.  The  order  shall 
become  final  upon  service.  Delivery  by 
the  U.S.  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

S.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  hable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  the  purpose  of  this  Order,  the 
following  definitions  shall  apply: 

1.  "A^cted  vehicles"  means 
respondent's  rental  fleet  vehicles  that 
are  covered  by  recall  notices  received 
by  respondent 

2.  "Rental  fleet  vehicles"  means  those 
vehicles  that  respondent's  corporate 
owned  locations  rent  to  the  public. 

3.  "Manufacturer"  means  any  person 
or  entity  engaged  in  the  manufacturing 
or  assembling  of  motor  vehicles. 

4.  "Recall  notice"  means  written 
notification  from  manufacturers  to 
owners  under  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  15  U.S.C.  1391 
et  seq.,  and  the  rules  and  regulations 
promulgated  thereunder,  49  CFR  Part 
577,  that  their  vehicles  may  contain 
safety-related  defects. 

5.  "Reasonable  period  of  time"  means 
a  period  of  time  not  to  exceed  120  days 
from  the  date  the  affected  vehicle's 
notice  of  safety  recall  was  received  by 
respondent 

L 

It  i«  ordered  that  respondent  Budget 
Rent  A  Car  Corporation,  a  corporation, 
its  successors  and  assigns,  and 
respondent's  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporate  or  other 
device,  in  connection  with  respondent's 
corporate  owned  locations'  advertising, 
offering  for  rental,  or  rental  of  any  rental 
Qeet  vehicle  in  or  affecting  commerce. 


as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  failing  within  a 
reasonable  period  of  time  after  receipt 
of  a  recall  notice,  to  inspect  or  to  have 
inspected  each  such  affected  vehicle 
and  to  repair  or  to  have  repaired  each 
such  affected  vehicle  found  to  contain 
the  safety  defectfs);  provided,  however, 
that  failure  to  comply  with  respect  to 
any  specific  affected  vehicle  shall  not  be 
deemed  to  be  a  \'iolation  of  this  Order  if 
respondent  can  demonstrate  that  such 
failure  to  comply  was  due  to 
circumstances  beyond  its  control, 
including,  but  not  limited  to,  the 
unavailability  of  replacement  parts  to 
complete  that  affected  vehicle's  safety 
recall  procedures,  and  if  respondent  can 
show  that  upon  learning  of  such  failure 
to  comply,  it  complied  at  the  eariiest 
practicable  date. 
U. 

It  is  further  ordered  that  respondent 
may  elect  in  lieu  of  the  obligations  set 
forth  in  Part  I  of  this  Order,  to  disclose, 
in  a  clear  and  conspicuous  manner,  to 
each  prospective  renter  of  an  affected 
vehicle,  that  the  affected  vehicle  is 
subject  to  a  recall  notice  and  has  not 
been  inspected  or  repaired. 

in. 

It  is  further  ordered  that  for  a  period 
of  two  (2)  years,  respondent  shall 
maintain  at  the  place  said  documents 
are  routinely  kept  and  upon  request 
make  available  to  the  Federal  "Trade 
Commission  for  inspection  and  copying: 

1.  Any  recall  notice  received 
subsequent  to  the  date  of  this  Order  and 
records  sufficient  to  show  the  date  or 
dates  it  was  received  from  the 
manufacturer, 

2.  Records  disclosing  the  vehicle 
identification  number,  make  and  model 
of  every  affected  vehicle:  and 

3.  Documents  evidencing  the 
inspection  and.  if  required,  the  repair  of 
affected  vehicles. 

IV. 

It  is  further  ordered  that  respondent 
shall: 

1.  Distribute  a  copy  of  this  Order  to  all 
officers  and  any  employee  having 
responsibilities  for  recall  procedures; 
and 

2.  Distribute  a  copy  of  this  Order  to  all 
its  existing  and  futiire  U.S.  licensees. 

V. 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 


affect  compliance  obligations  arising  out 

of  this  Order. 

VI. 

It  is  further  ordered  that  respondent 
shall,  within  one  hundred  twenty  (120) 
days  after  the  date  of  service  upon  it  of 
this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysts  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  proposed 
consent  order  from  Budget  Rent  A  Car 
Corporation,  ("Budget")  200  North 
Michigan  Avenue,  Chicago,  Illinois 
60601.  Budget  is  the  fourth  largest 
automobile  rental  firm  in  the  United 
States.  The  company  primarily  offers  car 
and  truck  rental  services  to  the  general 
public. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 
The  complaint  charges  Budget  with 
failing  to  disclose  to  renters  that  it  did 
not  inspect,  within  a  reasonable  period 
of  time,  vehicles  that  were  subject  to 
recall  notices. 

The  proposed  consent  order  would 
prohibit  Budget  from  failing  to  inspect 
and,  if  appropriate,  repair  its  rental 
vehicles  within  a  reasonable  period  of 
time  in  response  to  manufacturers' 
safety  recall  notices.  Part  I  of  the  Order 
would  require  Budget  to  inspect  and,  if 
appropriate,  repair  each  vehicle  subject 
to  a  safety  notice  within  a  reasonable 
period  of  time,  not  to  exceed  120  days, 
after  receipt  of  that  vehicle's  recall 
notice. 

Part  II  of  the  proposed  consent  order 
would  give  Budget  the  option  to 
generally  disclose  to  prospective 
renters,  in  a  clear  and  conspicuous 
manner,  that  their  cars  are  subject  to  a 
safety  recall  notice  and  may  contain 
safety-related  defects,  if  it  chooses  not 
to  inspect. 

Part  Ul  of  the  proposed  consent  order 
would  require  Budget  to  maintain,  for  a 
period  of  two  years  after  each  recall, 
copies  of  recall  notice  received  fi^m  a 
manufacturer  records  showing  the 
vehicle  identification,  make  and  model 
of  each  affected  vehicle;  and  documents 
evidencing  inspection  and.  if  required, 
the  repair  of  affected  vehicles. 
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Part  rv  of  the  proposed  consent  order 
would  also  require  Budget  to  distribute  a 
copy  of  the  order  to  eadi  of  its  officers 
and  any  employees  who  have 
responsibilities  in  connection  with 
Budget's  recall  inspection  procedures.  It 
would  require  Budget  also  to  distribute  a 
copy  of  the  proposed  consent  order  to 
all  its  existing  and  future  U.S;  licensees. 
Finally,  the  proposed  order  would 
require  Budget  to  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  its  corporate 
struc^.lre  and  to  file  a  compliance  report 
within  120  days  after  service  of  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  their  terms  in  any  way. 
Daaald8.aark. 
Secretary. 
[PR  Doc  88-30148  Filed  12-30-88: 8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

19CFRPart201 

Procedures  Relating  to  Appeals  of 
Denial  of  Requests  for  Confidential 
Treatment,  Notification  of  Intent  to 
Use  Certain  Equipment  at  Hearings, 
and  Notification  to  SutMnltters  of 
Confidential  Business  Information  of  a 
Request  Under  ttte  Freedom  of 
Information  Act 

agency:  International  Trade 

Commission. 

ACTION:  Notice  of  proposed  rulemaking 

and  request  for  comments. 

summary:  The  U.S.  International  Trade 
Commission  is  considering  adopting  the 
following  proposed  rules  relating  to  (1) 
the  definition  of  the  term  "confidential 
business  information;  (2)  information 
and  argumentation  presented  in 
conjunction  with  appeals  to  the 
Commission  of  denials  of  requests  for 
confidential  treatment  (3)  notification  of 
intent  to  use  audio-visual  or  other 
equipment  at  hearings;  and  (4) 
notification  to  submitters  of  confidential 
business  information  of  a  request  for 
disclosure  of  such  information  under  the 
Freedom  of  Information  Act 

The  proposed  rules,  if  adopted,  would 
amend  {  201.6  (relating  to  confidential 
business  information),  §  201.13  (relating 
to  conduct  of  nonadjudicative  hearings), 
and  S9  201.16-201.19  (relating  to  denials 
of  requests  for  information  under  the 
Freedom  of  Information  Act  and  appeals 


thereof)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6, 
201.13.  201.18.  and  201.19).  Present 
S  201.19,  which  relates  to  appeals  from 
denial  of  requests  for  records,  would  be 
combined  with  present  {201.18.  which 
relates  to  denial  of  requests  for  records. 
New  S  201.18  would  be  entitled  "Denial 
of  requests,  appeals  from  denial". 
Promulgation  of  new  rules  with 
respect  to  notification  to  submitters  of 
confidential  business  information,  the 
fourth  item  identified  above,  is  required 
by  Executive  Order  12600  of  June  23, 
1987  (52  FR  23781).  The  proposed  rules 
largely  reflect  longstanding  Commission 
practice  and  parallel  final  rules  issued 
by  the  Department  of  Justice  and 
pubUshed  in  the  Federal  Register  of  July 
19, 1988  (53  FR  27161). 
DATES:  Comments  must  be  received  not 
later  than  February  2. 1989. 
ADDRESS:  Secretary,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436. 
FOR  RIRTHER  INFORMATKMf  CONTACT: 
William  W.  Gearhart.  Esq.,  Assistant 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436,  telephone  202- 
252-1091. 

SUPPLEMENTARY  INFORMATION:  The 

Commission's  part  201  rules  are  of 
general  application.  The  Commission's 
rules  concerning  requests  for 
confidential  treatment  of  business 
information  are  set  forth  in  5  201.6,  rules 
concerning  conduct  of  nonadjudicative 
hearings  are  set  forth  in  \  201.13,  and 
rules  relating  to  requests  for  agency 
records  under  the  Freedom  of 
Information  Act  are  set  forth  in 
§{  201.17-201.20. 

None  of  the  proposed  amendments 
constitutes  a  "major  rule"  within  the 
meaning  of  Executive  Order  No.  12291 
(Improving  Government  Regulations), 
the  requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C  605(b).  do  not 
apply. 

Definition  of  term  "confidential 
business  information  ".  The  first  of  the 
amendments  would  make  clear  the  fact 
tliaJ  "proprietary  information"  in  section 
777(b)  of  the  Tariff  Act  of  1930  (19  U.S.C 
1677f(b))  is  the  equivalent  of 
"confidential  business  information"  in 
S  201.6(a)  of  the  rules.  The  term 
"proprietary"  in  section  777(b)  was 
substituted  for  "confidential"  by  the  Tax 
Reform  Act  of  1988  to  "clarify  that  the 
reference  always  is  to  sensitive 
company  commercial  and  financial  data 
rather  than  national  security 
information  at  the  'confidential'  level." 
Mudge  Rose  Guhrie  Alexander  ft  Ferdon 
v.  U.S.  International  Trade  Commission 
(Civil  Action  No.  87-5312,  May  20. 1988, 


D.C  Cir.).  Section  777(b)  provides  for 
the  submission  and  nondisclosure 
(except  under  limited  circumstances)  of 
proprietary  information  submitted  to  the 
Commission  in  connection  with 
investigations  conducted  under  the 
antidumping  and  countervailing  duty 
laws  (19  U.S.C.  1671  et  seq).  Section 
1886(a)(13)(A)  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514, 100  Stat.  2922) 
substituted  the  terms  "proprietary", 
"non-proprietary",  and  "proprietary 
status"  for  the  terms  "confidential", 
"nonconfidential",  and  "confidentiality" 
in  section  777(b)  and  changed  the  title  of 
section  777(b)  to  "proprietary 
information"  from  "confidential 
information". 

Appeals  of  denials  of  requests  for 
confidential  treatment  The  second  of 
the  amendments  would  add  to  the  end 
of  S  201.6(e)  a  new  paragraph  (3) 
providing  that  (i)  in  the  case  of  an 
appeal  to  the  Commission  of  a  denial  by 
the  Secretary  or  Acting  Secretary  of  a 
request  for  confidential  treatment  that 
justification  for  confidential  treatment 
submitted  to  the  Commission  by  the 
appealing  party  with  the  appeal  shall  be 
limited  to  that  submitted  to  the 
Secretary;  (ii)  when  the  Secretary  or 
Acting  Secretary  has  denied  a  request 
for  confidential  treatment  on  the  ground 
that  the  submitter  failed  to  provide 
adequate  justification,  the  submitter 
may  file  any  such  additional 
justification  with  the  Secretary  as  part 
of  an  amended  request  for  confidential 
treatment  and  (iii)  with  respect  to  the 
20-day  period  for  filing  an  appeal  set 
forth  in  paragraph  (1)  of  S  201.6(e),  that 
such  period  be  considered  to 
recommence  as  of  the  date  any 
amended  request  had  been  denied,  or 
approval  or  denial  had  not  been 
forthcoming  within  10  days  of  the  filing 
of  the  amended  request 

The  Commission's  present  rules 
provide  that  requests  for  confidential 
treatment  shall  be  submitted  to  the 
Secretary  and  that  appeals  shall  be  filed 
with  the  Chairman  for  consideration  by 
the  full  Commission.  However,  present 
Commission  rules  are  silent  on  the 
question  of  whether  an  appellant  may 
submit  additional  justification  with  his 
appeal.  It  is  estimated  that  about  half 
the  appeals  filed  in  recent  years  have 
contained  justification  in  addition  to 
that  submitted  to  or  considered  by  the 
Secretary.  In  many  cases  it  appears  that 
the  Secretary  would  have  granted  the 
request  if  he  had  considered  the 
additional  justification.  As  a  result  the 
Conunission  has  frequently  become,  in 
effect  a  first  level  rather  than  second 
level  reviewer  of  requests  for 
confidential  treatment.  This  submitting 
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of  Dew  jutiication  to  the  Commi—ioo 
unnecesearily  adds  to  the  time  it  takes 
to  diepoae  of  a  reque<;t  (under  the  rule* 
appeals  are  decided  by  the 
Commissioner*  in  20  working  day*,  but 
initial  requests  are  disposed  of  by  the 
Secretary  in  10  working  dajrs). 
unnecessarily  adds  to  the 
Commissioners'  dockets,  and  deprives 
submitters  of  a  level  of  agency  review 
(the  secood  level  of  review  effectively 
becomes  the  Federal  courts). 

Notification  of  intent  to  use  certain 
equipment  at  hearings.  Section  201.13  of 
the  rules  would  be  amended  by  adding 
at  the  end  thereof  a  new  subsection  (1) 
that  would  direct  parties  wishing  to  use 
audio-visual  equipment,  easels,  and 
other  equipment  in  the  course  of  their 
hearing  presentation  to  advise  the 
Secretary  that  they  intend  to  use  such 
equipment  at  least  three  (3)  days  in 
advance  of  the  hearing.  Parties  in  recent 
years  have  increasingly  used  such 
equipment  in  their  hearing 
presentations. 

Notification  to  the  Secretary  would  (1) 
facilitate  the  conduct  of  hearings  by 
giving  the  Secretary  advance  notice  of 
the  number  and  kinds  of  equipment  to 
be  used  in  order  that  he  might  anticipate 
and  coordinate  setups.  (2)  enable  the 
Secretary  to  determine  in  advance 
whether  Commission  facilities  can 
accommodate  the  equipment  and  (3) 
enable  the  Secretary  to  advise  parties  as 
to  the  availability  of  Commission 
equipment  thus  obviating  the  need  in 
some  instances  for  parties  to  bring  their 
own  equipment 

Notification  to  submitters  of  business 
informal  ion  of  a  request  for  such 
information  under  the  Freedom  of 
Information  Act  Executive  Order  12800 
of  June  23. 1967  (52  FR  23781]  requires 
that  agencies  publish  rules  with  respect 
to  notification  to  submitters  of 
confldential  business  informatiqd^f 
requests  for  such  information  uAder  the 
Freedom  of  Information  Act  (5  U.S.C 
552).  The  proposed  Commission  rules,  to 
be  set  forth  in  a  revised  {  201.19  of  the 
Commission's  rules,  would  provide  for 
such  notification,  parallel  rules  issued 
by  the  U.S.  Department  of  Justice  and 
published  in  the  Federal  Register  of  July 
19. 1988  (53  FR  27161).  and  largely  reflect 
existing  agency  practice. 

List  of  Sabjwts  in  19  CFR  Part  2tl 

Administrative  practice  and 
procedure.  Qvil  rights.  Classified 
information,  confidential  business 
information.  Equal  employment 
opportunity,  Federal  buildings  and 
facilities.  Freedom  of  information. 
Handicapped.  Infants  and  children. 
Investigations.  Lawyers,  Postal  Service. 


Privacy.  Si^s  and  Insignia.  Sunshine 
Act. 

PART  mWAMENOEO] 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Amfaority:  Sec  335.  72  Stat  f>m.  sec.  401.  7e 
Sut.  902;  19  U.S.C  1335. 1802.  unlcM 
otherwise  noted. 
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1201 J    f 

2.  Section  201.6(a)  is  amended  by 
removing  the  designations  "(1)"  and 
"(2)"  and  by  adding  the  following 
sentence  to  the  end  of  the  paragraph: 

The  term  "confidential  business 
information"  includes  "proprietary 
information"  writhin  the  meaning  of 
section  777(b)  of  the  Tariff  Act  of  1930 
(19  U.S,C  l«77flb)). 

3.  Section  201.6  is  amended  by  adding 
the  following  paragraph  (e)(3): 

(3)  The  justification  submitted  to  the 
Commission  in  connection  with  an 
appeal  shall  be  limited  to  that  presented 
to  the  Secretary  with  the  original  or 
amended  request  When  the  Secretary 
or  Acting  Secretary  has  denied  a  request 
on  the  ground  that  the  submitter  failed 
to  provide  adequate  justification,  any 
such  additional  justification  shall  be 
submitted  to  the  Secretary  for  his 
consideration  as  part  of  an  amended 
request  For  purposes  of  paragraph  (1)  of 
this  subsection,  the  twenty  (20)  day 
period  for  filing  an  appeal  shall  be  tolled 
on  filing  of  an  amended  request  and  a 
new  twenty  (20)  day  period  shall  begin 
once  the  Secretary  or  Acting  Secretary 
has  denied  the  amended  request  or  the 
approval  or  denial  has  not  been 
forthcoming  within  ten  (10)  days  of  the 
filing  of  the  amended  request.  A  denial 
of  a  request  by  the  Secretary  on  the 
ground  of  inadequate  justification  shall 
not  obligate  a  requester  to  furnish 
additional  justification  and  shall  not 
preclude  a  requester  from  filing  an 
appeal  with  the  Commission  based  on 
the  justiBcation  earlier  submitted  to  the 
Secretary. 

{201.19    (Anwndedl 

4.  Section  201.13  is  amended  by 
adding  the  following  paragraph  (1): 

(1)  To  facilitate  the  conduct  of 
hearings,  parties  intending  to  use  easels. 
audio  visual,  and  similar  equipment  in 
the  course  of  hearing  presentati^ons 
should  advise  the  Secretary  of  their 
intent  to  use  such  equipment  at  least 
three  (3)  working  days  before  the 
hearing. 

H201.1tand201.1t    lAmsndedl 

5.  Section  201.18  is  amended  as 
follows: 


(a)  The  title  of  f  201.18  is  amended  to 
read:  "Denial  of  requests,  anpeais  from 
denial." 

(b)  The  text  of  present  (  201.18  is 
redesignated  as  i  201.18(a). 

(c)  Paragraphs  (a)  through  (d)  of 
present  |  201.19  are  redesignated  as 
paragraphs  (b)  throu^  (e),  respectively, 
of  S  201.18  ■> 

6.  Section  201.19  is  revised  to  read  as  ^ 
follows: 

{201.19    MotWcatlow  i«9arfing  fqu— 1» 


(a)  In  general.  Business  information 
provided  to  the  Conunission  by  a 
business  submitter  which  the 
Commission  has  designated  as 
"confidential  business  information"  will 
not  be  disclosed  pursuant  to  a  Freedom 
of  Information  Act  (FOLA)  request 
except  in  accordance  with  this  section. 

(b)  Definitions.  The  following 
definitions  are  to  be  used  in  reference  to 
this  section: 

"Confidential  business  information" 
means  commercial  or  financial 
information  that  has  been  designated  as 
confidential  business  information  by  the 
Commission  under  S  201.6  of  this  part. 

"Submitter"  means  any  person  or 
entity  who  provides  confidential 
business  information,  din;ctly  or 
indirectly,  to  the  Commission,  llie  term 
includes,  but  is  not  limited  to, 
corporations,  producers,  importers,  and 
state  and  foreign  governments. 

(c)  Notice  to  submitters.  Except  as 
provided  for  in  paragraph  (e)  of  this 
section,  the  Commission  wilt  to  the 
extent  permitted  by  law,  provide  a 
submitter  with  prompt  written  notice  of 
a  FOLA  request  or  administrative  appeal 
encompassing  its  confidential  business 
information  whenever  required  under 
paragraph  (d)  of  this  section,  in  order  to 
afford  the  submitter  an  opportunity  to 
object  to  disclosure  pursuant  to 
paragraph  (f)  of  this  section.  Such 
written  notice  will  describe  the  nature  of 
the  confidential  business  information 
requested.  The  requester  will  also  be 
notified  that  notice  and  opportimity  to 
object  are  being  provided  to  a  submitter. 

(d)  When  notice  is  required.  Notice 
will  be  given  to  a  submitter  in  writing  at 
submitter's  last  known  address 
whenever 

(1)  The  information  the  subject  of  the 
FOLA  request  or  appeal  has  been 
designated  by  the  Commission  as 
confidential  business  information;  and 

(2)  The  Commission  has  reason  to 
believe  that  the  information  may  not  be 
protected  from  disclosure  under  FOIA 
Exemptions  3  or  4. 
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(e)  Exceptions  to  notice  requirement 
The  notice  requirements  of  paragraph  (c) 
of  this  section  will  not  apply  if: 

(1)  The  Commission  determines  that 
*Hr  information  should  not  be  disclosed: 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public;  or 

(3)  Diclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C.  552. 

(f)  Opportunity  to  object  to  disclosure. 
In  general,  the  Commission  has  10 
working  days  in  which  to  respond  to  a 
FOLA  request.  Through  the  notice 
described  in  paragraph  (c)  of  this 
section,  the  Commission  will  afford  a 
submitter  an  opportunity,  within  the 
period  afforded  to  the  Commission  to 
make  its  decision  in  response  to  the 
FOLA  request  to  provide  the 
Commission  with  a  detailed  written 
statement  of  any  objection  to  disclosure. 
Such  statement  shall  be  filed  at  least 
one  working  day  before  the  Commission 
is  required  to  respond  to  the  FOLA 
request  and  it  shall  specify  all  grounds 
for  withholding  any  of  the  information 
under  any  exemption  of  FOLA.  In  the 
case  of  FOIA  Exemptions  3  or  4.  it  shall 
demonstrate  why  the  information  shoidd 
continue  to  be  considered  confidential 
business  information  within  the  meaning 
of  S  201.6  of  this  part  and  should  not  be 
disclosed.  The  submitter's  claim  of 
continued  confidentiality  should  be 
supported  by  a  certification  by  an 
officer  or  authorized  represenatative  of 
the  submitter.  Information  provided  by  a 
submitter  pursuant  to  this  paragraph 
may  itself  be  subject  to  dislclosure 
under  FOLA. 

(g)  Notice  of  intent  to  dislose.  The 
Commission  will  consider  carefully  a 
submitter's  objections  and  specific 
grounds  for  nondisclosure  prior  to 
determining  whether  to  disclose  the  the 
information.  Whenever  the  Commission 
decides  to  disclose  such  information 
over  the  objection  of  a  submitter,  the 
Commission  will  forward  to  the 
submitter  a  written  notice  which  will 
include: 

(1)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objections  were  not  sustained; 

(2)  A  description  of  the  information  to 
be  disclosed;  and 

(3)  A  specified  disclosure  date. 
Such  notice  of  intent  to  disclose  will 

be  forwarded  to  the  submitter  a 
reasonable  number  of  days  prior  to  the 
speficified  disclosure  date  and  the 
requester  will  be  notified  likewise. 

(h)  Notice  of  FOIA  lawsuit  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclsoure  of  informaation  that  the 
Commission  has  desingated  as 
confidential  business  information,  the 
Commibsion  will  promptly  notify  the 


submitter  at  its  last  known  address.  For 
the  purpose  of  this  paragraph,  the 
Secretary  may  assume  such  address  to 
be  that  given  on  the  submission. 

By  order  of  the  Commission. 
Kennetfa  R.  Mason, 
Secretary. 

Issued:  December  20, 198& 
(FR  Doc.  88-29807  Piled  12-30-88;  845  am] 
MLUNQ  cdoc  7oao-a>4i 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 

(EE-1S8-88, 160-86] 

Excise  and  Income  Taxes;  401(k)     r 
Arrangements  Under  ttie  Tax  Reform 
Act  of  1986  and  Nondiecrimination 
Requirements  for  Employee  and 
Matching  Contributions 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

summary:  This  document  contains  a 
correction  to  the  Federal  Register 
publication  on  Monday,  August  8, 1988, 
beginning  at  53  FR  29719  of  the  notice  of 
proposed  rulemaking.  The  proposed 
rules  relate  to  cash  or  deferred 
arrangements  described  in  section 
401(k)  of  the  Internal  Revenue  Code  of 
1986,  and  nondiscrimination  rules  for 
employee  contributions  and  matching 
contributions  made  to  employee  plans 
contained  in  section  401  (m)  of  the  Code. 
These  changes  were  made  to  the  Code 
by  the  Tax  Reform  Act  of  198a 
FOR  FURTHER  INFORMATION  CONTACT 
William  D.  Gibbs,  Office  of  the 
Assistant  Chief  Counsel,  Employee 
Benefits  and  Exempt  Organizations, 
202-377-9372  (not  a  toU-fi^e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  8, 1988,  proposed  rules 
relating  to  cash  or  deferred 
arrangements  and  nondiscrimination 
rules  for  employee  contributions  and 
matching  contributions  were  published 
in  the  Federal  Register  (53  FR  29719). 
The  amendments  were  proposed  to 
conform  the  regulations  to  changes  in 
the  applicable  tax  law  made  by  the  Tax 
Reform  Act  of  1986. 

Need  for  Correction 

As  published,  the  proposed  rules 
contain  a  typographical  error  which  may 
prove  to  be  misleading  and  is  in  need  of 
correction. 


Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  rules  (EE-l  58-86. 160-86). 
which  was  the  subject  of  FR  Doc.  88- 
17721  (53  FR  29719).  is  corrected  as 
follows: 

§1.401(kH    [CorrMted] 

On  page  29730.  in  the  third  column,  in 
f  1.401(k)-l(g)(8)(iii)(C),  in  the  last  line. 
"(g)(8)(ii)  (A)  and  (B)  of  this  section." 
should  read  "(g)(8)(iu)  (A)  and  (B)  of  this 
section." 
DaleO.  Goode. 

Chief  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc  88-30213  Filed  12-30-88;  8:45  am] 

■MXMQCOOf  4S10-0t-M 


26  CFR  Part  301 

ICC:I>-139S-88] 

Disclosure  of  Information 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTKNC  Notice  of  proposed  rulemaking. 


;  This  document  contains 
proposed  amendments  to  the  Income 
Tax  Regulations  relating  to  the 
disclosure,  under  section  6103(n)  of  the 
Internal  Revenue  Code,  of  returns  and 
return  information,  in  connection  with 
the  prociu«ment  of  property  and 
services  for  purposes  of  tax 
administration.  These  proposed 
cunendments  give  to  the  Tax  Division. 
Department  of  Justice,  the  authority  to 
make  these  disclosures  under  section 
6103(n)  for  federal  tax  administration 
purposes.  These  proposed  amendments 
affect  all  disclosures  by  the  Tax 
Division.  Department  of  Justice,  made  to 
any  per8on(s)  described  in  section 
6103(n).  These  proposed  amendments 
apply  to  all  disclosures  made  after  the 
effective  date  of  this  amended 
regulation. 

DATES:  These  proposed  amendments  to 
the  regulations  are  proposed  to  be 
effective  March  6, 1989.  Written 
comments  and  requests  for  public 
hearing  must  be  delivered  or  mailed  by 
February  2. 1989. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service,  Attention:  CC:CORP:T:R.  Room 
4429, 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT 
James  N.  Beyer  of  the  Disclosure 
Litigation  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224  (Attention:  CCi};Branch  2, 
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Room  3564)  (202)  566-3074  (Not  a  toll- 
free  number). 


ARV 


>tion: 


Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  relating  to  the  disclosure  of 
returns  and  return  information  under 
section  61Q3(n)  of  the  Internal  Revenue 
Code  (28  CFR  301in03{n)-l). 

Explanation  of  Provisions 

Section  6103(n)  of  the  Code  authorizes 
the  disclosure,  pursuant  to  1  reasury 
Regulations,  of  returns  and  return 
information  to  the  extent  necessary  and 
in  connection  with  the  processing, 
storage,  transmission,  and  reproduction 
of  returns  and  return  informatioa  and 
the  programming,  maintenance,  repair, 
testing,  and  procurement  of  equipment. 
For  purposes  of  tax  administration. 
Section  6103(b)(4)  of  the  Code  defines 
"tax  administration"  to  include  litigation 
arising  under  the  Internal  Revenue  laws. 

Existing  S  301.6103(n)-l  of  the 
regulations  authorizes  disclosures  to 
third  parties  under  section  ei03(n)  only 
by  ofTicers  or  employees  of  the  Treasury 
Department,  a  State  tax  agency,  or  the 
Social  Security  Administration,  for  tax 
administration  purposes.  Under  the 
current  regulations,  the  Tax  Division. 
Department  of  Justice,  cannot  make 
disclosures  to  third  parties.  These 
proposed  amendments  would  give 
disclosure  authority  to  the  Tax  Division. 
Department  of  Justice,  in  order  to  allow 
the  Tax  Division  to  disclose  tax  returns 
and  return  information  for  purposes  of 
obtaining  htigation  support  services 
during  the  course  of  htigation  arising 
under  the  Code.  This  authority  is 
deemed  necessary  to  enable  the  Tax 
Division  to  procure  services  Erom 
outside  contractors  in  connection  with 
Tax  Division's  tax  litigation 
responsibilities. 

Spsdal  Analyaa* 

The  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  the  notice  and  pubUc 
procedure  requirements  of  5  VS.C.  I  563 
do  not  apply  because  the  regulations 
proposed  herein  are  interpretative. 
Therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required  by 
the  Regulatory  Flexibility  Act  (S  US.C 
chapter  6). 


Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  the  proposed 
amendments  to  the  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  a  signed  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying  in  their 
entirety.  A  public  hearing  may  be 
scheduled  and  held  upon  written  request 
by  any  person  who  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  time  and  place 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  amendments  to  the  regulations 
is  James  N.  Beyer  of  the  Disclosure 
Litigation  Division  of  the  Office  of  Chief 
Counsel.  Inte.nial  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service,  the 
Office  of  Chief  Counsel,  and  the 
Treasury  Department  participated  in 
developing  these  proposed  amendments 
to  the  regulation,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  In  28  CFR  Part  301 

Administr&tive  practice  and 
procedure.  Bankruptcy.  Courts,  Crime, 
Disclosure  of  information.  Employment 
taxes.  Estate  Tax,  Excise  taxes.  Piling 
requirements.  Gift  tax.  Income  taxes. 
Investigations.  Law  enforcement. 
Penalties,  Pensions,  Statistics,  Taxes. 

Accordingly,  Title  28,  Part  301  of  the 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  for  Part  301 
is  amended  by  adding  the  following 
citation: 

Autliocity:  28  U.S.C.  780S:  *  *  *  Section 
3m.6103(n)-l  also  issued  under  26  VS.C. 
6103(n). 

1 301.6103    lAmendedl 

Par.  2.  Section  301.6103(n>-l(a)  is 
amended  as  follows: 

In  S  301in03(n)-l,  the  first  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  language  "or"  immediately  following 
the  phrase  "State  tax  agency",  and  by 
adding,  immediately  following  the 
phrase  "the  Social  Security 
Administration,"  the  language",  or  the 
Tax  Division.  Department  of  Justice". 

Also  in  paragraph  (a),  the  first  full 
sentence  of  the  flush  language  following 
paragraph  (aK2)  is  amended  by 
removing  the  language  "or"  immediately 


following  the  phrase  "State  tax  agency", 
and  by  adding,  inunediately  following 
the  phrase  "the  Social  Security 
Administration",  the  language",  or  the 
Tax  Division.  Department  of  Justice". 

Par.  S.  Section  301.6103(n)-l(d)  is        i 
amended  as  follows:  | 

In  i  301.6103(n)-l.  the  second  i 

sentence  of  paragraph  (d)  is  amended  by 
removing  the  language  "or"  immediately 
following  the  phrase  "State  tax  agency", 
and  by  adding,  inunediately  following 
the  phrase  "the  Social  Security 
Administration",  the  language",  or  the 
Tax  Division,  Department  of  Justice", 

Par.  4.  Section  301.P103(n)-l(d|  is 
further  amended  as  fuiiows: 

In  §301.eiO:^(n)-l.  pa-agraph  (d|(2)  is 
amended  by  adding,  immedititplv 
following  the  phrase  "State  tax 
agency,",  the  language  "or  to  the  Tax 
Division,  Department  of  Justice  ". 
Lawrence  B.  GititM, 
Commissioner  of  Internal  Revenw. 
(FR  Doc.  S8-30199  Filed  12-30-88;  8:45  urn) 
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Fiscal  Service  | 

31  CFR  Parte  203  and  214 

Treasury  Tax  and  Loan  Oepositaries, 
Depositartes  for  Federal  Taxes 

AOElfCY:  Financial  Management  Service. 

Fiscal  Service,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMAHV:  Treasury  proposes  to  (1) 
amend  its  regulations  on  paying  fees  to 
financial  institutions  for  maintaining 
Treasury  Tax  and  Loan  (TT4L)  accounts 
and  processing  Federal  Tax  deposit 
(FTD)  payments  by  removing  specific 
references  to  the  FTD  fee  structure  from 
31  CFR  Parts  203  and  214  and 
transferring  the  fee  schedule  to  the 
Treasury  Financial  Manual  and  (2) 
revise  its  procedures  to  reduce  the  fees 
paid  to  deposifaries  for  processing  FTD 
payments.  Payment  of  fees  for 
proce.'ssing  FTD  payments  is  not 
requ'red  by  statute.  Therefore,  Treasury 
plans  to  transfer  these  administrative 
procedures  to  the  Treasury  Financial 
Manual  which  may  be  obtained  from 
any  Federal  Reserve  Bank.  In  addition. 
Treasury  plans  to  reduce  the  current 
per-ttem  fee  structure  beginning  in 
March  1989  for  (1)  all  note  option  B  and 
C  depositaries  and  (2)  any  remittance 
option  depositary  that  processes  FTD 
dollar  deposit  volumes  in  excess  of  $10 
million  annually.  However,  fee 
reductions  for  depositaries  that  process 
the  smaller  FTD  dollar  deposit  volumes 
and  those  depositaries  that  participate 
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in  the  Federal  Government's  Minority 
Bank  Deposit  Program  (MBDP)  will  not 
be  implemented.  This  rule  shall  be 
effective  upon  publication  as  a  final  rule 
in  the  Federal  Register. 
OATE:  Comments  on  this  proposed  nde 
must  be  received  by  February  2,  1989. 
ADDRESS:  Comments  may  be  mailed  to 
the  Treasury  Programs  Branch,  Financial 
Management  Service,  VS.  Department 
of  the  Treasury.  Room  420,  Liberty 
Center,  401 14th  Street  SW.. 
Washington,  DC  20227. 
FOR  FURTMCR  INFORMATMN  CONTACT: 
.Michael  Salapka  (202)  287-0590. 
SUPPLEMENTARY  MFORMATION:  Treasury 
currently  pays  a  fee  of  fifty  ($.50)  cents 
to  each  participating  depositary  for  each 
FTD  coupon  processed.  As  proposed,  to 
achieve  budget  reductions  in  Fiscal  Year 
1989,  Treasury  plans  to  reduce  fees  to 
thirty  ($.30)  cents  beginning  in  March 
1989  for  (1)  note  option  B  and  C 
depositaries  and  (2)  any  remittance 
option  depositary  that  processes  more 
than  $10  million  in  FTD  deposits 
annually.  See  S.  Rep.  No.  387, 100th 
Cong.,  2d  Sess.  16  (1988).  However,  fee 
reductions  for  depositaries  that  process 
the  smaller  FTD  dollar  deposit  volumes, 
as  well  as  for  those  depositaries  that 
participate  in  the  Federal  Government's 
Minority  Bank  Deposit  I*rogram,  are 
under  review.  It  will  be  decided  at  a 
later  date  when  such  fee  reductions  will 
be  implemented.  The  new  and  any 
subsequent  fee  schedules  will  be 
published  in  the  Treasury  Financial 
Manual  which  may  be  obtained  from 
any  Federal  Reserve  Bank. 

Nearly'3,400  financial  institutions 
participate  as  note  option  depositaries 
while  over  11,600  financial  institutions 
participate  under  the  remittance  option. 
Note  option  B  and  C  depositaries  and 
those  remittance  option  depositaries 
that  process  the  largest  FTD  dollar 
deposit  volumes  generally  benefit  most 
from  overnight  use  of  funds.  In  Fiscal 
Year  1988,  the  note  option  depositaries 
processed  $498.6  billion  in  FTD 
payments  which  comprised  70%  of  the 
total  FTD  dollar  deposit  volume 
received  by  TT&L  depositaries.  The 
remittance  option  depositaries 
processed  $211.2  billion  in  FTD 
payments  in  FY  1988  which  waa  ■^%  of 
the  total  FTD  dollar  deposit  volume 
received  by  TT&L  depositaries.  Note 
option  B  and  C  depositaries  and  the 
large  remittance  option  depositaries 
would  lose  proportionately  less  income 
from  loss  of  fees  relative  to  the  smaller 
remittance  option  depositaries. 
Therefore,  Treasury  has  determined  that 
the  initial  fee  reduction  will  be  limited 
to  (1)  note  option  B  and  C  depositaries 
and  (2)  remittance  option  depositaries 


that  process  over  $10  miUicm  in  FTD 
deposits  annually.  Fee  reductions  to 
depositaries  that  participate  in  the 
Minority  Bank  Deposit  Program,  as  well 
as  to  those  depositaries  that  process  the 
smaller  FTD  dollar  deposit  volumes,  are 
under  review.  It  will  be  decided  at  a 
later  date  when  such  fee  reductions  to 
these  depositaries  will  be  implemented. 

Distribution  of  the  revised  Treasury 
Financial  Manual  to  the  Federal  Reserve 
banks  and  TT&L  depositaries  will  be 
coordinated  with  the  regulation 
revisions. 

Treasury  has  determined  that  this  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required.  It  is 
hereby  certified  pursuant  to  the 
Regulatory  Flexibility  Act  that  this"* 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
Regulatorj'  Flexibility  Act  analysis  is 
not  required. 

List  of  Subjects 

31  CFR  Part  203 

Banks.  Banking,  Taxes. 

31  CFR  Part  2J4  \ 

Banks,  Banking,  Taxes. 

For  the  reasons  set  out  in  the 
preamble.  Title  31.  Part  203  and  Part  214 
of  the  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  203— {AMENDED] 

1.  The  authority  citation  for  Part  203  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  3122  and  31  U.S.C  323. 

2.  Section  203.10(b)(2)(ii)  is  revised  to 
read  as  follows: 

S  203.10    [Amended] 

*  *  •  *  e 

(b)  *  *  * 

(2)  •  *  * 

(ii)  Analysis  credit.  All  tax  and  loan 
balances  which  are  in  excess  of  a 
current  day's  credits  will  be  subject  to 
an  analysis  credit,  as  explained  in  the 
Procedural  Instructions  for  Treasury 
Tax  and  Loan  Depositaries. 

3.  Section  203.14  is  revised  to  read  as 
follows: 

§  203.14    Coeipensetion  for  eervteee 
rendered. 

Except  as  provided  in  the  Procedural 
Instructions  for  Treasury  Tax  and  Loan 
Depositaries,  Depositaries  will  not  be 
compensated  for  servicing  the  tax  and 
loan  account  or  for  the  bookkeeping 
costs  of  maintaining  that  account. 


PART  214— {AMENDED] 


1.  The  authority  citation  for  Part  214  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  265;  12  U.S.C.  3P1:  31 
U.S.C.  3122;  31  U.S.C.  323. 

2.  Section  214.6  is  amended  by 
revising  paragraph  (b)  as  follows: 

9214.6    [Amended] 

*        •        •        •        * 

(b)  Compensation  for  services.  Except 
as  provided  in  the  Procedural 
Instructions  for  Treasury  Tax  and  Loan 
Depositaries,  Depositaries  will  not  be 
compensated  for  servicing  the  tax  and 
loan  account  or  for  the  bookkeeping 
costs  of  maintaining  that  account. 
WX  Douglas, 
Commissioner. 
(FR  Doc.  88-30197  Filed  lZ-30-Ba  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  . 

iFRL-3496-1]  ir  | 

Approval  and  Promulgation  of 
lnH>lementation  Plans;  Ohio 

AOENCY:  U.S.  Environmental  i>rotection 
Agency  (USEPA). 

ACTKMC  Proposed  rulemaking. 

SUIMIARV:  USEPA  is  proposing  to 
approve  a  site-specific  State 
Implementation  Plan  (SIP)  revision  to 
the  ozone  portion  of  the  Ohio  SIP.  This 
SIP  revision  was  submitted  as  an 
alternative  emission  control  plan 
(bubble)  with  monthly  averaging,  for  its 
two  air  cleaner  spray  booths  rnd  a  dip 
tank  at  the  Ford  Motor  Company  (Ford 
Motor)  in  Sandusky.  Ohio.  This  facility 
is  located  in  Erie  County.  Ohio.  USEPA  s 
action  is  based  upon  the  March  13. 1986. 
revision  request  that  was  submitted  by 
the  Ohio  Environmental  Protection 
Agency  (OEPA). 

USEPA  has  determined  that  diis  SIP 
revision  does  not  meet  its  policies  on 
bubbles  and  long-term  averaging. 
However.  USEPA  is  proposing  to 
approve  this  revision  as  a  relaxation 
from  reasonably  available  control 
technology  (RACT)  because  Ford  Motor 
is  located  in  an  attainment  area  for 
ozone,  and  approval  of  this  revision  will 
not  cause  an  increase  in  actual 
emissions.  However,  because  this 
revision  does  not  satisfy  USEPA's 
emissions  trading  policy  and  monthly 
averaging  policy,  and  it  would  allow 
less  than  RACT  to  be  required,  approval 
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of  this  revision  would  eliminate  the 
accommodative  Ozone  SIP  for  Erie 
County,  including  the  1  year 
preconstruction  monitoring  waiver  for 
new  source*. 

DATt:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  February  2. 1989. 
AOOMMIS:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan.  at  (312) 
686-6031.  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection 
Agency,  Region  V.  Air  and  Radiation 
Branch.  230  South  Dearborn  Street, 
Chicago,  Uhnois  60604. 

Ohio  Enviroiunental  Protection 
Agency.  Office  of  Air  Pollution  Control 
361  Bast  Broad  Street  Columbus,  Ohio 
43216. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Cary  Gulezian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-28).  U.S.  Enviroiunental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 

FOM  RNITMm  MPOmtATXM 
contact:  Uylaine  E.  McMahan. 
(312)  886-6031.  FTS  886-6031. 
•UPMAMNTARV  MTOMiATION:  On 

March  13. 1986.  the  OEPA  submitted  a 
site-specific  revision  to  its  ozone  SIP  for 
Ford  Motor.  This  revision  was  submitted 
as  a  bubble  with  monthly  averaging  for 
two  air  cleaner  spray  booths  and  a 
Cincinnati  type  dip  tank  located  at  the 


Ford  Motor  Plant  in  Sandusky  Erie 
County.  Ohio.  Erie  County.  Ohio  was 
redesignated  to  attainment  on  June  12. 
1964. 

Under  the  existing  federally  approved 
SIP.  each  spray  booth  and  dip  tank  is 
subject  to  the  control  requirements 
contained  in  Ohio  Administrative  Code 
(OAC)  Rule  3745-21-09(U)  for  surface 
coating  of  miscellaneous  metal  parts 
and  products,  and  to  the  compUance 
schedule  contained  in  OAC  Rule  374S- 
21-04(0(28).  These  rules  require  the 
sources  to  meet  a  volatile  organic 
compound  (VOC)  limit  of  3.5  pounds  of 
VOC  per  gallon  of  coating,  excluding 
water,  by  December  31. 1982.  USEPA 
approved  these  rules  as  meeting  the 
RACT  requirements  of  the  Clean  Air  Act 
on  October  31. 1980  (45  FR  72122).  and 
June  29. 1982  (47  FR  28097). 

Bubble  Policy 

On  April  7. 1982  (47  FR  15076).  the 
USEPA  issued  a  proposed  Emissions 
Trading  Policy  Statement  (bubble 
poUcy)  which  sets  forth  general 
principles  for  the  creation,  banking  and 
use  of  emission  reduction  credits.  This 
statement  indicated  that  it  is  the  policy 
of  USEPA  to  encourage  use  of  emissions 
trades  to  achieve  more  flexible,  rapid 
and  efficient  attainment  of  national 
ambient  air  quality  standards  (NAAQS). 
It  describes  emissions  trading,  sets  out 
general  principles  that  USEPA  will  use 
to  evaluate  emissions  trades  under  the 
Clean  Air  Act  and  expands 
opportimities  for  States  and  industry  to 
use  these  less  costly  control  approaches. 
The  April  7, 1982,  notice  noted  that  until 


USEPA  took  final  action  on  its  policy 
statement.  State  actions  involving 
emission  trades  would  be  evaluated 
under  the  provisions  set  forth  in  the 
proposed  statement. 

On  December  4. 1986  (51  FR  43814). 
USEPA  issued  ita  final  bubble  policy, 
which  contains  the  criteria  by  which 
emission  trades  will  be  evaluated. 
Under  USEPA's  final  bubble  policy,  a 
baseline  for  determining  creditable 
reductions  must  be  established  both  on 
an  annual  basis  and  for  all  other 
averaging  periods  consistent  with 
relevant  NAAQS  and  Prevention  of 
Significant  Deterioration  (PSD)  ' 
increments. 

This  approach  is  necessary  to  protect 
the  ambient  standards  and  PSD 
Increments  on  a  short-term  as  well  as  an 
annual  basis.  For  VOC  sources,  the 
baseline  should  be  established  on  a 
daily  basis. 

Summary  of  Bubble 

VOC  emission  credits  obtained  from 
the  shutdown  of  two  miscellaneous 
metals  spray  booths  and  material 
changes  are  used  to  provide  credit  for 
use  of  noncomplying  coatings  on  two  air 
cleaner  spray  booths  and  a  dip  tank. 
The  bubble  balances  SIP-allowable 
emissions  for  all  fi\^  lines  on  an  annual 
basis.  The  revision  also  allows  monthly 
averaging  to  determine  compliance  with 
a  daily  cap. 

The  actual  and  allowable  emissions 
and  the  change  in  emissions  from  before 
to  after  the  bubble  are  summarized  in 
the  following  table: 
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Emission  (Tons  Per  Year) 

Actual 

AKwaUa 

BtHotrn 
butM* 

AllwbubM 

Changa 

BHora 
buobta 

Aftvbubbta 

Change 

177.3 
37.0 
36.8 

10.8 

3.4 

0 

-1665 
-33.6 
-36.8 

46.3 
1S6 
19S 

•M.7 

•19S 

mn  tMik 

Sp^wy  b09<»<t 

0 

-19S 

ToM        

2S1.1 

14.2 

-23e.» 

84.7 

84.7 

0 

*  Total  lor  boSi  spray  booiha  and  dip  tank. 

The  "before  bubble"  emissions  are 
based  on  actual  1982  production  levels. 
The  "after  bubble"  actual  emissions  are 
expected  1987  emissions  and  do  not 
represent  a  regulatory  limit  The  actual 
emissions  will  not  increase  above  84.7 
tons  per  year  because  this  is  the  limit 
contained  in  the  variance. 


USEPA's  Analysis  of  The  Bubble 

The  annual  limit  of  84.7  tons  of  VOC 
proposed  by  Ford  meets  the 
requirements  of  USEPA's  bubble  policy, 
which  specifies  that  for  trades  in 
attainment  areas  the  baseline  must 
generally  be  determined  using  the  lower 
of  actual  or  allowable  emissions,  as  of 


the  time  the  source  submitted  its  bubble 
application  to  the  State.  Since  Ford 
submitted  this  bubble  to  the  OEPA  on 
September  13, 1982,  and  was  using  no 
complying  coatings  at  that  time,  the  use 
of  1982  allowable  emissions  is 
acceptable. 


'  TIm  PSD  nquirementi  are  contained  in  Section 
UO-iaa  or  Part  C  oftlie  Clean  Air  Act  USEPA'a 


regulations  for  implementing  these  rcqiiirementi  are 
found  in  40  CFR  51 J4  and  S2^.  The  PSD  program 


addreaie*  the  emisaion  limits  and  control  technique 
technologies  which  are  required  for  the  construction 
of  certain  new  sources  or  ma)or  modifications  of 
existing  sources  in  attainment  areas. 


The  revision  does  not  however, 
contain  a  meaniful  rate-based  (e^  lb. 
VOC/  gal.  coating)  daily  limit  Such  a 
limit  should  be  based  oo  the  allowable 
emissions  as  discussed  above.  The  daily 
limit  proposed  by  Ford  appears  to  be 
based  on  actual  maximum  daily 
emissions.  Because  none  of  the  sources 
were  in  compliance  at  the  time  the 
bubble  was  submitted  to  the  State,  the 
allowable  emissions  are  lower  than  the 
actual  emissions,  and  should  be  used  as 
the  baseline.  In  addition,  the  variance 
allows  compliance  with  the  daily  cap  to 
be  determined  as  a  monthly  average. 

Because,  the  OEPA  has  not  provided 
an  acceptable  bubble  related  rate-based 
daily  limit  this  revision  is  not 
approvable  as  a  bubble  under  the  final 
ETPS.  De^ite  this  deficiency.  USEPA  is 
proposing  to  approve  the  revision  as  a 
relaxation  from  RACT  because  the 
soiu-ce  is  located  in  an  ozone  attainment 
area.  This  basis  is  discussed  further 
later  in  this  notice. 

Criteria  for  Monthly  A  veraging 

USEPA's  January  20. 1984.  policy 
memorandtmi  entitled  "Averaging  Times 
for  Compliance  With  VOC  Emission 
Limits"  contains  the  criteria  for 
evaluating  a  VOC  request  for  extended 
averaging  which  are  as  follows: 

Criterion  1 

Extended  averaging  can  be  permitted 
where  the  source  operations  are  such 
that  daily  VOC  emissions  cannot  be 
determined,  or  where  the  application  of 
RACT  for  each  emission  point  is  not 
economically  or  technically  feasible  on 
a  daily  basis. 

r>    ■         ■  ' 

Criterion  2 

The  area  must  not  lack  an  approved 
SIP  and  there  must  not  be  any  measured 
violations. 

Criterion  3 

A  demonstration  must  be  made  that 
the  use  of  monthly  averaging  (greater 
than  24-bour  averaging)  will  not 
jeopardize  either  ambient  standards 
attainment  or  the  reasonable  further 
progress  (RFP)  plan  for  the  area.  This 
must  be  accomplished  by  showing  that 
the  maximum  daily  increase  in 
emissions  associated  with  monthly 
averaging  is  consistent  Mnth  the 
approved  ozone  SIP  for  the  area. 

Criterion  4 

Averaging  times  must  be  as  short  as 
practicable  and  in  no  case  longer  than 
30  days. 

The  OEPA  beUeves  that  neither  add- 
on control  nor  conversion  to  waterbome 
or  high  solids  coatings  is  economically 
feasible  due  to  the  small  amount  of 


metal  parts  that  will  be  painted  after  the 
presumed  conversion  to  plcMtic  parts  is 
completed  However,  the  GBPA  has  not 
provided  any  documentation  to  support 
Ford  Motor's  cost  estimates.  Therefore. 
USEPA  cannot  evaluate  the  State's 
determination  that  add-on  controls  and 
low  VOC  coatings  for  this  facility  are 
not  economically  feasible.  Nevertheless, 
USEPA  is  proposing  approval  of  this  SIP 
revision  ivith  monthly  averaging  based 
on  the  fundamental  criterion  that  the 
Clean  Air  Act  does  not  require  the 
implementation  of  RACT  in  diis  area. 
This  revision  could  not  be  approved  if 
the  source  were  located  in  a 
nonattainment  area.  Ford  Motor  is 
located  in  Erie  County  which  has  been 
designated  as  an  attainment  area  for  the 
pollutant  ozone.  Approval  of  this 
proposed  SIP  revision  will  not  cause  any 
increase  in  the  historical  VOC  emission 
level  from  this  source.  Under  USEPA's 
existing  pohcy,  however,  no 
demonstration  of  attainment  and 
maintenance  was  required  in  the  SSP  for 
this  area. 

This  rulemaking  relaxes  a  stationary 
source  RACT  emission  limitation  in  an 
area  that  always  should  have  been 
designated  as  attainment/unclassifiable 
for  ozone.  Erie  Coimty  was  originally 
designated  as  nonattainment  for  the 
ozone  NAAQS.  This  was  based  on  the 
assumption  that  nonattainment  of  the 
0.08  parts  per  million  (ppm)  ozone 
Standard  (the  level  of  the  standard  prior 
to  1979)  was  widespread  around  nearby 
major  urban  areas.  As  requested  by 
OEPA.  USEPA  designated  Erie  County 
as  nonattainment  although  no  in-county 
monitoring  data  were  available.  After 
the  ozone  standard  was  changed  to  0.12 
ppm,  OEPA  recognized  that  the 
assumption  of  widespread  ozone 
nonattainment  was  no  longer  vahd  and 
initiated  the  redesignation  of  Erie 
County  to  attainment  of  the  ozone 
standard.  USEPA  approved  this 
redesignation  on  June  12. 1984  (49  FR 
24124).  RACT  was  imposed  in  this  area, 
by  the  State,  not  to  satisfy  an  ozone 
nonatttiinment  SIP  planning 
requirement  but  rather  to  allow  the 
State  to  have  an  accommodative  SIP. 
The  original  principal  of  this 
accommodative  ozone  SIP  for  areas 
classified  as  attainment/imclassifiable 
was  to  require  RACT-level  controls  on 
existing  sources  in  lieu  of  requiring  new 
major  sources  of  VOC  to  do 
preconstruction  monitoring.  This 
monitoring  would  normally  be  required 
of  new  major  sources  in  attainment/ 
luiclassifiable  areas  under  USEPA's 
prevention  of  significant  deterioration 
regulations.  The  rationale  behind  this 
tradeoff  is  that  the  "extra"  emission 
reductions  obtain^  from  these 


additional  RACT  controls  would  be  able 
to  accommodate  new  source  growth  in 
these  attainment/unclassifiable  areas. 
Therefore,  this  actioa  when 
promulgated,  will  cancel  the 
accommodative  SIP  for  Erie  County. 
This  means  that  all  new  major  VOC 
sources  and  major  modifications  in  this 
county  must  comply  with  all  the  V^X} 
monitoring  requirements.  Because  this 
portion  of  the  State's  accommodative 
SIP  never  had  any  effect  relative  to  any 
designated  ozone  nonattainment  area 
SIP.  the  RACT  relaxation  in  this  notice 
will  also  have  no  effect  on 
nonattainment  areas — all  sources 
wishing  to  locate  in  nonattainment  areas 
must  comply  with  the  State's  federally 
approved  Part  D  new  source  review 
program. 

If  the  State  wishes  to  correct  the 
inconsistencies  cited  above  in  order  to 
retain  the  accommodative  SIP  far  the 
area,  it  should  also  review  the  foUowiitg 
guidance  for  other  potential 
inconsistencies:  (1)  Appendix  D  of  the 
proposed  Post-1987  ozone  policy  titled 
'Discrepancies  and  Inconsistencies 
Found  in  Current  SIPs,"  (2)  a  May  25, 
1988,  clarification  of  Appendix  D  titled 
"Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations."  and  (3)  the  "SIP 
Approvability  Cheddist-Enforceability." 
which  is  attached  to  a  September  23, 
1987,  policy  memorandum  tided 
"Review  of  State  Implementation  Plan 
Revisions  for  Enforceability  and  Legal 
Sufficiency."  These  documents  contain 
USEPA  requirements  (largely  dealing 
with  SIP  approvability  and 
enforceabiUty)  which  must  be  met  for  a 
site-specific  SIP  revision  to  be  approved 
in  an  attainment  area  without 
eliminating  the  accommodative  SIP  for 
the  area. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed  rule- 
making. Public  comments  received  on  or 
before  February  2. 1989  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  hsted  at  the  front 
of  this  notice. 

Under  5  U.S.C  605(b).  the 
Administrator  has  certified  that  SO* 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 
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Auihofity:  42  U  &C  7401-7642. 
ValdM  V.  AdMBkna. 
Regional  Administntor. 
[FR  Doc  89-2BS90  Filed  12-30-68:  8:45  am] 
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40CFRPart52 
(Fm.-3801-«) 

Alter  iwtivs  EmlMion  Control  Plwi  for 
AfiMrtcon  CyonwnM  Co.  Fortlcf  Ptantt 

WMtWOQO,  LA 

AOmcv:  Environmental  Protection 
Agency  (EPA). 

AcnON:  Notice  of  proposed  rulemaking; 
extension  of  the  public  conunent  period. 

•UMMAMV:  On  November  18, 1968  (53  FR 
46636),  EPA  invited  comment  on  the 
propc«ed  disapproval  of  the  American 
Cyanamid  Company  Fortier  Plant 
Alternative  Emission  Reduction  Plan 
("Bubble")  as  a  revision  to  the  Louisiana 
Sute  Implementation  Plan  (SIP).  At  the 
request  of  American  Cyanamid,  in  a 
letter  dated  December  13, 1988.  EPA  fs 
extending  the  public  comment  period 
until  February  1, 1989,  to  allow 
additional  time  to  develop  comments  on 
the  issues  presented  in  the  proposed 
rulemaking. 

DATIS:  Comments  may  be  submitted  to 
EPA  at  the  address  below,  until 
February  1. 1989. 

Aooncsses:  Comments  should  be 
submitted  to:  Bill  Riddle,  State 
Implementation  Plan  Section  (6T-AN), 
EPA  Region  6, 1445  Ross  Ave..  Dallas, 
Texas  75202. 

KM  RJRTHeil  MTOmUTION  CONTACT 
Bill  Riddle  at  (214)  655-7214  or  FTS  255- 
7214. 

Date:  December  22. 1968. 
Robert  B.  LayUw  (r.. 
Regional  Administrator. 
[FR  Doc.  68-30183  Filed  12-30-86;  8:45  am] 

SUJMQ  COOC  ( 


site  designation  is  for  an  indefinite 
period  of  time.  This  action  is  necessary 
to  provide  an  acceptable  ocean  dumping 
site  for  the  current  and  futiu%  disposal 
of  this  material 

DATt:  Comments  must  be  received  on  or 
before  February  17, 1989. 
AOOMCSMS:  Send  comments  to:  Norm 
Thomas.  Chief,  Federal  Activities 
Branch  (6B-F).  U.S.  EPA,  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733. 

Information  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA,  Region  VI  (E-FF),  1445  Ross 
Avenue,  10th  Floor.  Dallas,  Texas  75202. 
Corps  of  Engineers,  New  Orleans 
District  Foot  of  Prytania  Street.  Room 
296,  New  Orleans,  Louisiana  70160. 
ran  RjNTNtn  mfommation  contact: 
Norm  Thomas  214/655-2260. 
tUHiUMtNTHWY  I 


40  CFR  Part  228 

(FRL-3501-5] 

Ocean  Dumping;  Propoaad 
Decignatton  of  Stta 

aqcncy:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMANV:  EPA  today  proposes  to 
designate  an  existing  dredged  material 
disposal  site  located  off  the  Louisiana 
coast  at  the  mouth  of  the  Mississippi 
River  for  the  continued  disposal  of 
dredged  material  removed  from  the 
Southwest  Pass  Channel.  This  proposed 


A.  Backgrouiid 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  33  U.S.C.  1401 
et  aeq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23. 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  L  Subchapter  H. 
Section  22&4)  state  the  ocean  dumping 
sites  will  be  designated  by  publication 
in  Part  228.  A  list  of  "Approved  Interim 
and  Final  Ocean  Dumping  Sites"  was 
published  on  January  11. 1977  (42  FR 
2461  etaeq.).  That  Ust  established  the 
Southwest  Pass-Mississippi  River  site 
for  the  disposal  of  material  dredged 
from  the  Southwest  Pass  Channel. 
In  January  1980,  the  interim  status  of  the 
Southwest  Pass  site  was  extended 
indefinitely.  Interested  persons  may 
''participate  in  this  proposed  rulemaking 
by  submitting  written  comments  within 
45  days  of  the  date  of  this  publication  to 
the  EPA  Region  VI  address  given  above. 

B.  EIS  Development 

Section  102(2](c]  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq..  ( "NEPA ')  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 


diunping  site  designations  such  as  this 
(39  FR  16186.  May  7. 1974). 

In  August  1984  EPA  distributed  a 
Draft  Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Southwest  Pass- 
Mississippi  River  Ocean  Dredged 
Material  Disposal  Site  Designation"  to 
the  public  for  a  45-day  review  and 
comment  period.  Eight  comment  letters 
were  received  on  the  Draft  EIS.  The 
Agency  has  responded  to  the  comments 
in  the  Final  EIS.  Editorial  or  factual 
corrections  required  by  the  comments 
have  been  incorporated  in  the  text  and 
noted  in  the  Agency's  response. 
Comments  which  could  not  be 
appropriately  treated  changes  have  been 
addressed  point  by  point  in  the  Final 
EIS.  On  December  9, 1988,  a  notice  of 
availability  of  the  Final  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register.  The  public 
comment  period  on  the  Final  EIS  will 
close  on  January  9, 1989.  The  EIS  is 
available  for  review  at  the  EPA  address 
given  above. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  tm  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 
Prior  to  each  use  the  Corps  will  comply 
with  40  CFR  Part  227  by  providing  EPA  a 
letter  containing  all  the  necessary 
information. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land-based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  EPA's  Final  EIS  based  on 
information  from  the  COE. 

About  1200  acres  of  marshes  have 
been  built  on  the  west  side  of  the 
Southwest  Pass  Channel  using  dredged 
material.  However,  use  of  the  dredged 
material  disposed  at  the  Southwest  Pass 
site  for  marsh  creation  purposes  is  not 
feasible  because  of  technical  and  cost 
considerations.  Long  pipelines  would  be 
required  to  transport  the  material  and 
the  COE  has  determined  that  pipeline 
dredges  in  this  area  were  impractical 
and  unsafe  because  of  the  length  of  pipe 
and  cable  required,  concerns  over  pipe 
breakage  in  rough  seas  and  difficulties 
with  currents  in  the  area.  Consideration 
was  also  given  to  the  use  of  these 
materials  for  beach  nourishment.  The 
same  difficulties  associated  with 
transport  of  the  materials  by  pipeline  for 
marsh  creation  would  apply.  Also  the 
materials  consist  primarily  of  fines. 
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which  are  generally  considered 
unsuitable  for  beach  nourishment. 
Upland  disposal  was  also  evaluated  but 
there  are  no  upland  disposal  sites 
located  in  the  vicinity  of  the  Gulf  portion 
of  Southwest  Pass. 

Four  ocean  disposal  alternatives — two 
shallow  water  areas  (including  the 
proposed  site),  a  mid-shelf  area  and  a 
deepwafer  area — were  evaluated.  Use  of 
the  mid-shelf  and  deepwater  sites  would 
involve:  (1)  Increased  transportation 
costs  without  any  corresponding 
environmental  beneBts;  (2)  increased 
surveillance  and  monitoring  costs  due  to 
the  greater  depths  of  wafer  and  distance 
from  shore;  and  (3)  increased  safety 
hazards  resulting  from  transporting 
dredged  material  greater  distances 
through  areas  of  active  oil  and  gas 
development.  Because  of  these  reasons, 
the  mid-shelf  area  and  the  deepwater 
area  were  eliminated  from  furtiier 
consideration.  An  alternate  shallow- 
water  site  located  northeast  or 
northwest  of  the  existing  site  was  also 
evaluated.  However,  no  environmental 
benefits  would  be  gained  by  its 
selection.  Rather,  the  alternate  site 
would  be  located  in  more  biologically 
productive  waters  nearer  to  estuarine 
areas. 

In  accordance  with  the  requirements 
of  the  Endangered  Species  Act,  EPA  has 
completed  a  biological  assessment  and 
is  currently  coordinating  a  no  adverse 
effect  determination  with  the  National 
Marine  Fisheries  Service.  EPA  is  also 
coordinating  with  the  State  of  Louisiana 
under  requirements  of  the  Coastal  Zone 
Management  Act. 

C  Proposed  Site  Designation 

The  existing  disposal  site  is  located 
on  the  west  side  of  the  Southwest  Pass 
Channel  approximately  1.75  nautical 
miles  from  shore.  Water  depths  within 
the  site  range  from  2.7  to  32.3  meters. 
The  boundary  coordinates  are  as 
follows:  28°54'12  "  N,  89*27'15"  W;    ■> 
28°54'12"  N,  89°26'00"  W;  28°51'00"  N, 
89'27'15  '  W;  28''51'00"  N.  89°26'00"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the. site  may  be  terminated  or 


limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels.  The  general  criteria  are  given  in 
§  228.5  of  the  EPA  Ocean  Dumping 
Regulations;  Section  228.6  Usts  eleven 
specific  factors  used  in  evaluating  a 
proposed  disposal  site  to  assure  that  the 
general  criteria  are  met. 

EPA  has  determined,  based  on 
information  presented  in  the  Draft  and 
Final  EISs,  that  the  existing  site  is 
acceptable  under  the  five  general 
criteria.  The  Continental  Shelf  location 
is  not  feasible  and  no  environmental 
benefit  would  be  obtained  by  selecting 
such  a  site.  Historical  use  of  the  existing 
site  has  not  resulted  in  substantial 
adverse  effects  to  living  resources  of  the 
ocean  or  to  other  uses  of  the  marine 
environment.  The  characteristics  of  the 
proposed  site  are  reviewed  below  in 
terms  of  the  eleven  specific  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  arid  distance 
from  coast.  (40  CFR  228.6(a)(1).) 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  is  irregular. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  (40  CFR  228.6(a)(2).) 

The  northwestern  Gulf  of  Mexico  is  a 
breeding,  spawning,  nursery  and  feeding 
area  for  shrimp,  menhaden  and  bottom 
fish.  The  Mississippi  Delta  in  the 
vicinity  of  Southwest  Pass  is  a  highly 
productive  area  with  a  wide  variety  of 
plankton  and  nekton.  Due  to  runoff  from 
the  Mississippi  River,  the  Delta  area 
near  the  mouth  of  Southwest  Pass 
experiences  changing  salinity, 
temperature,  turbidity  and  nutrient 
conditions  over  an  annual  cycle.  During 
periods  of  active  dredged  material 
disposal,  there  would  be  short-term 
interferences  with  breeding,  spawning, 
feeding  and  passage  of  the  nekton. 
However,  it  would  be  difficult  to 
differentiate  this  interference  from  that 
resulting  from  high  flows  of  the 
Mississippi  River.  The  existing  disposal 
site  is  seaward  of  any  estuaries  or  bays. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR 
228.6(a)(3).) 

There  are  no  beaches  in  the  vicinity  of 
the  existing  disposal  site.  The  area 
around  Southwest  Pass  is  not  readily 
accessible  by  land.  Recreation  in  the 
area  is  Umited  to  boating  related 
activities,  primarily  sport  fishing. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
(40  CFR  228.6(a)(4).) 


Dredged  material  released  at 
approved  dredged  material  disposal 
sites  must  conform  to  the  EPA  criteria  in 
the  Ocean  Dumping  Regulations  (40  CFR 
Part  227).  The  dredged  material  to  be 
disposed  of  consists  of  about  4  percent 
sand  and  96  percent  fines.  Historically, 
an  average  of  14.5  miUion  cubic  yards 
(mcy)  of  material  is  dredged  annually, 
with  a  range  of  1.8  to  32.5  mcy.  Similar 
quantities  will  continue  to  be  dredged 
and  disposed  of  annually  using  either 
agitation  dredging  in  high  river  flows  or 
hopper  dredges  for  transport  during  low 
flows.  The  dredged  material  will  not  be 
packaged  in  any  way. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6(a)(5).) 

Surveillance  and  monitoring  are  both 
feasible  at  this  site.  Surveillance  can  be 
accomplished  by  inspection  of  logs, 
observation  by  ship  riders  or  fixjm 
aircraft  and  observation  frt)m  the  light 
station  at  the  end  of  Southwest  Pass. 
The  shallow  depth  of  the  site  and  its 
close  proximity  to  the  shore  facihtate 
monitoring  at  the  site.  Based  on  historic 
data,  an  intense  monitoring  program  is 
not  warranted.  However,  in  order  to 
provide  adequate  warning  of 
environmental  harm,  EPA  will  develop  a 
monitoring  plan  in  coordination  with  the 
COE.  The  plan  would  concentrate  on 
periodic  depth  soundings  and  sediment 
and  water  quahty  testing. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.6(a)(6).) 

The  Mississippi  River  plume  passes 
through  the  site  in  a  westerly  or 
southwesterly  direction  and  may  mask 
the  turbidity  plume  from  dredged 
material  disposal.  Prevaihng  currents  at 
the  site  are  southwest  at  speeds  of  0  to  4 
knots.  Disposed  dredged  material  fines 
become  mixed  with  the  Mississippi 
River  plume  and  move  generally 
southwest.  Net  movement  of  the  heavier 
dredged  materials  which  settie  is  to  the 
west.  Freshwater  discharge  from  the 
Mississippi  River  results  in  stratification 
at  the  mouth  of  Southwest  Pass; 
seaward  of  the  Pass  vertical  mixing 
increases. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  (40     i 
CFR  228.6(a)(7).) 

The  materials  dredged  from  the 
Southwest  Pass  Chaimel  are  similar  to 
the  materials  in  the  Mississippi  River 
flow.  And  therefore,  the  sediments  at 
the  disposal  site  are  similar  to  the 
sediments  in  the  broad  area  off  the 
mouth  of  Southwest  Pass.  Previous  site 
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surveys  have  not  detected  any  effects  of  . 
disposal  at  the  existing  site. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean 
(40  CFR  22a6(aK8).)  Some  interference 
with  shipping,  recreational  and 
commercial  fishing  and  boating  are 
expected  during  dredged  material 
disposal  operations.  Although  there  is 
no  fish  or  shellfish  culture  within  the 
site,  there  will  be  some  impacts  on 
naturally  occurring  fish  and  shellfish 
within  the  site.  The  only  mineral 
extraction  within  the  site  is  oil  and  gas; 
past  experience  has  indicated  no 
interference  during  dredged  material 
disposal. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  228.6(a)(9).) 

The  water  quaUty  and  ecology  at  the 
existing  site  is  generally  similar  to  the 
nearshore  region  off  the  Louisiana  coast 
affected  by  discharges  from  the 
Southwest  Pass  of  the  Mississippi  River. 
The  water  quality  varies  depending  on 
the  amount  and  mixing  of  fresh  water 
runoff  occurring  at  the  time.  Data 
gathered  during  the  1980  and  1981 
surveys  indicated  that  trace  metal 
concentrations  and  chlorinated 
hydrocarbon  concentrations  were 
comparable  to  historic  data  for  the  area. 

id  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6(a)(10).) 

Past  disposal  of  dredged  material  at 
the  existing  site  has  not  resulted  in  the 
development  or  recruitment  of  nuisance 
species.  Considering  the  similarity  of  the 
dredged  material  with  the  existing 
sediments,  it  is  not  expected  that 
continued  disposal  of  dredged  material 
wiU  result  in  ^e  development  of  such 
species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  (40  CFR  228.6(a)(ll).) 

There  are  no  known  featiues  of 
historical  or  cultural  significance  that 
occur  within  the  site.  There  are  some 
shipwrecks  located  about  3.5  miles  &om 
the  site. 

E.  PropoMd  Actioo 

Based  on  the  Draft  and  Final  EISs, 
EPA  proposes  to  designate  the 
Southwest  Pass — Mississippi  River 
ocean  dredged  material  disposal  site. 
The  existing  site  is  compatible  with  the 
general  criteria  and  specific  factors  used 
for  site  evaluation.  While  the  Corps 
does  not  administratively  issue  itself  a 
permit,  the  requirements  that  most  be 


met  before  dredged  material  derived 
fit)m  Federal  projects  can  be  discharged 
into  ocean  waters  are  the  same  as 
where  a  permit  would  be  required.  EPA 
has  the  authority  to  approve  or  to 
disapprove  or  to  propose  conditions 
upon  dredged  material  permits  for  ocean 
dumping. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act 
EPA  is  reqtiired  to  perform  a  Regulatory 
FlexibiUty  Analysis  for  all  rules  which 
may  have  a  sigiUficant  impact  on  a 
substantial  number  of  small  entites.  EPA 
has  determined  that  this  action  will  not 
have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
FlexibiUty  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of$100 
million  or  more  or  cause  any  of  ^ 
effects  which  would  result  in  its 
classified  by  the  Executive  Order 
"major"  rule.  Consequently,  this  rule; 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Port  228 

Water  pollution  control 
Dated:  December  22, 1968. 
Robert  E.  Layton  |r.. 

Regional  .Administrator  of  Region  IV. 

in  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— (AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Auifaocity:  33  U.S.C.  1412  and  14ia 

2.  Section  22ai2  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Mississippi  River,  Baton  Rouge  to  the 
Gulf  of  Mexico.  La. — Southwest  Pass 
and  adding  paragraph  (bK73)  to  read  as 
follows: 

\  228.12    DstoQMtion  of  iiwiui9MiMnt 
auttioffty  lof  OOMH1  dumpNiiQ  i 


(b)  *  *  * 

(73)  Southwest  Pass— Mississippi 
River.  Louisiana — Region  VI  Location: 
28'  54'  12"  N,  89'  ZT  15"  W;  28*  54'  12" 
N,  89*  26'  00*  W;  28'  51'  00"  N,  89*  TT 
15  "  W;  28'  51'  00"  N.  89*  26'  00"  W. 

Size:  3.44  square  nautical  miles. 

Depth:  Ranges  ftwn  2.7  to  32.2  meters. 

Primary  Use:  Dredged  material 

Period  of  Use:  Continuing  use. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  vicinity  of 
the  Southwest  Pass  Channel 
[FR  Doa  86-30164  FUed  12-30-88:  8r45  am| 
MJJNQCOOCi 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1610 

Um  of  Ftmds  From  Sources  Other 
Than  the  Corporation 

AOCNCv:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 

SUIMIAIIY:  Part  1610  is  proposed  to  be 
.  amended  to  conform  the  rule  to  the 
changes  made  by  the  1977  amendments 
to  the  Legal  Services  Corporation  Act  of 
1974.  The  application  of  the  words  "any 
purpose  prohibited"  in  section  1010(c)  of 
the  Act  is  proposed  to  be  amended  to 
include  all  prohibitions  of  the  LSC  Act 
whether  characterized  as  procedural  or 
conditional  In  addition,  a  provision  is 
added  establishing  a  presumption  that 
all  recipient  funds  are  LSC  or  private 
funds  received  for  the  provision  of  legal 
assistance,  unless  shown  by  the 
recipient  to  be  otherwise  by  clear  and 
convincing  evidence.  These  changes 
collectively  will  redirect  private  funds 
toward  the  purposes  intended  by  the 
LSC  Act. 

OATCS:  Comments  must  be  submitted  on 
or  before  February  2. 1989. 
ADOncsscS:  Comments  should  be 
mailed  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation.  400 
Virginia  Avenue  SW..  WasMngton.  DC 
20024-2751. 
FOR  FURTHER  INFORMATION  CONTACT. 

Timothy  B.  Shea,  General  Counsel.  400 
Virginia  Avenue  SW..  Washington,  DC 
20024-2751,  (202)  883-1823. 
SUPPI^MCNTARY  MFOHMATION:  Part 
1610,  concerning  the  use  of  non-LSC 
funds  by  LSC  recipients,  implements 
section  1010(c)  of  the  LSC  Act  which 
restricts  the  use  of  private  funds  | 

received  for  the  provision  of  legal 
assistance  to  purposes  not  prohibited  by 
the  Act  and  restricts  the  use  of  public 
funds  to  the  purposes  for  which  they 
were  received.  The  regulation  was 
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originally  promulgated  in  1976  and  has 
not  been  revised  since.  See  41  FR  25901. 
June  23, 1976. 

Section  1610.1 

'      Section  1810.1,  which  identifies 
specific  prohibitions  found  in  the  LSC 
Act  pertaining  to  LSC  and  private  funds, 
does  not  reflect  the  renumberin^«f 
portions  of  the  Act  or  the  deletion  of  a 
prohibition  in  the  Act  made  in  1977 
when  the  Act  was  amended.  The  1977 
amendments  to  the  Act  removed  the 
prohibition  on  representation  of 
juveniles  and  renumbered  several  other 
provisions  listed  in  \  1610.1.  91  Stat. 
1621  (1977).  The  proposed  changes 
would  make  the  references  to  the  LSC 
Act  in  i  1610.1  conform  with  the  1977 
amendments. 

Nowhere  in  the  Act  is  the  phrase  "any 
purpose  prohibited  by  this  title"  defined 
or  explained,  nor  do  die  committee 
reports  lend  specificity  to  the  provision. 
When  explaining  the  conference 
language  to  the  Senate  for  final 
approval,  however.  Senator  Cranston 
stated  that  "private  foundation  funds 
may  not  be  used  by  a  recipient  for  legal 
assistance  activities  that  we  do  not 
permit  that  same  recipient  to  engage  in 
with  Corporation  funds."  120  CONG. 
REG.  S12935  (daily  ed.  July  19, 1974). 
Thus,  wherever  in  the  Act  the  use  of 
LSC  funds  is  prohibited  for  certain  legal 
assistance  activities,  the  use  of  private 
funds  likewise  is  prohibited. 

When  promulgating  Part  1610  in  1976, 
the  Corporation  applied  section  1010(c) 
to  prohibitions  on  types  of  legal 
assistance  activities,  as  opposed  to 
aHirmative  requirements  or  procedural 
limitations.  Pursuant  to  this 
determination,  the  Corporation 
classified  those  activities  covered  by 
this  consbruction  of  section  1010(c)  in 
§  1610.1  of  Part  1610.  As  there  is  nothing 
in  the  Act  limiting  application  of  section 
1010(c)  to  specific  types  of  legal 
assistance  activities,  the  decision  as  to 
which  provisions  in  the  Act  should  be 
included  in  {  1610.1  as  prohibited 
purposes  properly  may  be  influenced  by 
discretionary  policy  considerations 
consistent  with  the  purposes  of  the  Act. 

Upon  review  of  these  iSsues,  it  is  now 
proposed  to  define  "any  purpose 
prohibited  by  this  title"  to  include  four 
additional  categories  of  activities  in 
§  1610.1.  Given  the  scarcity  of  fmids 
available  for  the  direct  provision  of  legal 
assistance  to  the  poor,  the  use  of  private 
funds  appropriately  should  be  limited 
for  these  four  categories  in  the  same 
manner  as  LSC  funds. 

LSC  proposes  to  revise  Part  1610  to 
require  recipients  to  follow  the  same 
procedural  requirements  for  the  use  of 
private  funds  for  class  action  cases  as 


the  LSC  Act  presently  requires  for  LSC 
funds.  Requiring  project  directors  to 
consider  the  resources  necessary  for  a 
class  action  undertaken  with  private 
funds  will  provide  a  measure  of 
assurance  that  the  competing  interests 
of  individual  clients  who  could  benefit 
from  the  program's  services  are 
appropriately  weighed.  While  section 
1006(d)(5)  does  not  prohibit  all  class 
action  suits,  it  does  prohibit  any  class 
action  not  expressly  approved  by  the 
project  director  in  accordance  with 
board  policies.  If  LSC  funds  cannot  be 
used  for  unapproved  class  actions,  then 
under  section  1010(c)  regulation  of  the 
use  of  private  funds  in  the  same  manner 
serx'es  the  purposes  of  the  Act 

While  attempting  to  allow  class 
actions  when  appropriate  and 
necessary,  Congress  wanted  such  cases 
initiated  only  after  being  given  careful 
consideration  by  the  top  program 
managers.  Ordinarily,  a  class  action  will 
consume  a  disporportionate  share  of  a 
program's  staff  time  and  resources.  LSC 
recipients  should  not  without  careful 
consideration,  invest  large  portions  of 
their  resources,  whether  private  or  LSC 
funds,  in  class  actions,  because  this 
precludes  the  use  of  those  resources  for 
needed  individual  service.  The  same 
intent  is  reinforced  by  the  inclusion  of 
even  stricter  procedural  requirements  in 
LSC's  aimual  appropriations  act. See, 
e.g.,  Pub.  L  No.  99-180,  99  Stat.  1162 
(1985);  Pub.  L  No.  100-102  Stat.  2223 
(1988). 

LSC  also  proposes  to  prohibit  the  use 
of  private  funds  to  provide  assistance  to 
ineligible  clients.  The  centerpiece  of  the 
Act  is  that  LSC  funds  may  not  be  used 
to  represent  ineligible  clients,  that  is. 
those  who  are  not  poor  by  LSC 
standards.  Indeed,  the  central  purpose 
of  the  Act  is  "to  provide  high  quality 
legal  assistance  to  those  who  would  be 
otherwide  unable  to  afford  adequate 
legal  counsel."  42  U.S.C.  2996,  section 
1001(2).  Once  it  is  determined  that  a 
client  is  ineligible,  LSC  funds  may  not  be 
used  for  legal  representation.  Pursuant 
to  section  1010(c).  if  LSC  funds  may  not 
be  used  to  provide  legal  assistance  to 
ineligible  clients,  private  funds  may  be 
likewise  restricted.  Because  the  need  for 
legal  assistance  to  eligible  chents  is  still 
often  unmet  directing  private  funds — as 
well  as  LSC  funds — to  eligible  clients 
will  serve  the  Act's  central  mandate  of 
providing  equal  access  to  justice  for  the 
nation's  poor. 

The  Corporation  porposes  to  include 
as  a  prohibited  purpose  the  provision  in 
seciton  1006(a)(3),  42  U.S.C.  2996e(a)(3), 
which  prohibits  the  Corporation  from 
making  grants  or  contracts  for  broad 
general  legal  or  policy  research 
("general  research")  unrelated  to 


representation  of  eligible  clients.  For  the 
purposes  of  section  1010(c),  which 
applies  to  private  funds  provided  for 
legal  assistance  activities,  general 
research  is  legal  assistance  when  done 
on  behalf  of  a  client.  If  section  1006(a)(3) 
prohibited  general  research  unrelated  to 
representation  of  any  client  then  such 
research  might  arguably  be  interpreted 
as  research  that  is  not  legal  assistance. 
Although  general  research  done  on 
behalf  of  an  eligible  client  is  allowable, 
section  1006(a)(3)  prohibits  general 
research  when  done  on  behalf  of  an 
ineligible  client  Since  the  Act  prohibits 
the  use  of  LSC  funds  for  general 
research  for  ineligible  clients,  section 
1010(c)  provides  authority  for  the 
Corporation  to  prohibit  the  use  of 
private  funds  for  such  research.  Again, 
the  Corporation  believes  it  to  be  sound 
poUcy  for  LSC  recipients  to  direct  all 
available  funds  for  the  provision  of  legal 
assistance  to  eligible  clients. 

Finally,  LSC  proposes  to  include  as  a 
prohibited  purpose  the  prohibition  in 
section  1007(b)(5),  42  U.S.C.  2996f(b)(5). 
which  provides  that  LSC  funds  must  not 
be  used  "to  make  grants  to  or  enter  into 
contracts  with  any  private  law  firm 
which  expends  50  percent  or  more  of  its 
resources  and  time  litigating  issues  in 
the  broad  interests  of  a  majority  of  the 
public"  i.e.,  a  public  interest  law  firm. 
Since  LSC  funds  may  not  be  used  by 
recipients  to  make  grants  to  or  enter  into 
contracts  with  public  interest  law  firms, 
section  1010(c)  requires  that  recipients 
may  not  use  their  private  furds  for  such 
grants  or  contracts.  The  type  of  law  firm 
that  may  not  be  funded  with  LSC  or 
private  funds  is  one  that  receives  a 
majority  of  its  revenue  from  retainers  or 
fees  of  private  clients,  and  spends  a 
majority  of  its  time  and  resources  on 
social  or  legal  reform  litigation. 

Section  1610.4 

A  new  paragraph  (b)  i^^coposed  for 
addition  to  §  1610.4  to  establish  a 
presumption  that  absent  a  clear  and 
convincing  demonstration  to  the 
contrary  by  the  recipient,  all  recipient 
funds  are  LSC  or  private  funds  received 
for  the  provision  of  legal  assistance.  Not 
only  would  recipients  have  to  prove 
when  funds  were  public,  they  would 
also  have  to  prove  that  the  funds  are 
received  for  a  purpose  other  than  the 
provision  of  legal  assistance. 

It  is  appropriate  to  place  the  burden  of 
proving  that  funds  are  public  funds  on 
the  recipient  because  the  recipient 
possesses  pertinent  documents  and 
information,  such  as  applications  for 
grants,  award  letters,  correspondence 
with  the  funding  entity,  and  grantor 
audits  and  monitoring  reports,  to  which 
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the  corporation  may  not  have  ready 
access.  As  part  of  its  planning  and 
budgeting  process,  a  recipient  must 
match  funds  it  receives  with  activities 
that  are  consistent  whth  the  funding  and. 
therefore,  the  recipient  will  have  a  basic 
for  its  determination  that  readily  can  be 
documented.  Also,  as  the  Corporation's 
1981  and  1986  editions  of  the  Audit  and 
Accounting  Guide  for  Recipients  and 
Auditors  require  that  contributions  with 
restrictions  be  recorded  in  a  restricted 
fund,  a  recipient's  independent  auditors 
will  likely  have  made  an  independent 
determination  of  the  nature  of  all  the 
recipient's  funds,  which  will  be  able  to 
substantiate  the  recipient' s  assertion. 
Finally  because  { 1630.3  allocates  to  the 
recipient  the  burden  of  proof  in 
defending  a  questioned  cost  to  show 
that  funds  used  are  not  subject  to  a 
restriction,  a  recipient  should  be  able  to 
determine  the  existence  of  any 
restrictions  before  allocating  expenses. 

The  proposal  also  establishes  a 
prestunption  that  all  private  funds 
received  by  a  recipient  are  received  for 
the  provision  of  legal  assistance,  absent 
a  clear  and  convincing  showing  that  the 
funds  were  received  for  other  than  legal 
assistance  activities.  Basic  field  and 
support  recipients  deliver  services  using 
lawyers  and  paralegal  staff,  and  so  all 
services  provided  by  a  recipient  should 
be  for  the  purpose  of  legal  assistance. 
Therefore,  unless  a  private  funding 
source  specifically  restricts  the  use  of  its 
funds  to  some  non-legal  purpose,  all  LSC 
and  iwivate  funds  would  be  considered 
received  for  legal  assistance. 

Finally,  the  authority  section  is 
proposed  to  be  amended  to  add  section 
1008(e)  of  the  LSC  Act  which  provides 
authority  for  the  Corporation  to 
promulgate  regulations. 

List  of  SubjecU  in  45  CFR  Part  1610 

Legal  services. 
-4!«».  reasons  set  out  above.  45  CFR  Part 
1610  is  proposed  to  be  amended  as 
foUpws: 

PART  1610— USE  OF  FUNDS  FROM 
SOURCES  OTHER  THAN  THE 
CORPORATION 

1.  The  authority  citation  for  Part  1610 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2996g(e)  and  29g6i(c). 

2.  Section  1610 1  is  revised  to  read  as 
follows: 

$1610.1    DsfMtlons. 

As  used  in  this  part  the  phrase 
"purposes  prohibited  by  the  Act  or 
Corporation  Regulations"  refers  to 
activities  prohibited  by  the  following 
Sections  of  the  Act  and  the  regulations 
promulgated  thereunder. 


(a)  Section  1006(a)(3)  (Broad  general 
legal  or  policy  research): 

(b)  Sections  1006(d)(3).  1006(d)(4]. 
1007(a)(6)  (Political  activities^ 

(c)  Section  1006(d)(5)  (Class  actions); 

(d)  Section  1007(a)(2)(A)  (Ineligible 
clients); 

(e)  Section  1007(a)(5)  (Legislative  and 
administrabve  lobbying): 

(f)  SecUoD  1007(a)(10)  (Activities 
inconsistent  with  professional 
responsibilities): 

(g)  SecUon  1007(b)(lHlO)  (Fee- 
generating  cases;  criminal  proceedings; 
civil  actions  challenging  criminal 
convictions;  political  activities;  grants  or 
contracts  with  public  interest  law  firms; 
advocacy  training:  organizing  activities: 
abortions;  school  desegregation:  and 
violations  of  Military  Selective  Service 
Act  or  military  desertion). 

3.  Section  16ia4  is  amended  by 
designating  the  ciurent  text  as 
paragraph  (a)  cmd  adding  paragraph  (b) 
to  read  as  follows: 

§16ia4    Accounting. 

•  •  •  •  * 

(b)  All  funds  received  by  recipients 
shall  be  presumed  to  be  LSC  or  private 
funds  received  for  the  provision  of  legal 
assistance,  absent  a  clear  and 
convincing  demonstration  to  the 
contrary  by  the  recipient 
December  za  1B8& 
Tlmotky  B.  SIms. 
GeneraJ  Counsel. 

(FR  Doc  88-30238  Filed  12-30-S8:  a-45  am) 
BKjjNacooc  nm  si  ■ 


45  CFR  Pert  1611 

Eligibility 

AOCNCV:  Legal  Services  Corporation. 
ACTKM:  Proposed  rule. 


;  The  Legal  Services 
Corporation  proposes  to  amend  Part 
1611  by  revising  {  1611.3(e),  so  that  no 
person  whose  income  exceeds  the 
maximum  annual  income  level 
established  by  a  recipient  would  be 
eligible  for  legal  assistance  provided 
with  private  funds.  This  amendment 
would  conform  Part  1611  to  the  changes 
proposed  in  an  accompanying  proposed 
rule  for  45  CFR  Part  16ia  LSC's 
regulation  governing  the  use  of  funds 
from  sources  other  than  the  Corporatioa 

In  addition,  a  technical  change  is 
proposed  for  the  authority  section  to 
include  section  1008(e)  of  the  LSC  Act 
42  U.S.C.  2996g,  the  provision  providing 
the  Corporation  authority  to  promulgate 
regulations. 

DATE  Comments  must  be  submitted  on 
or  before  February  2. 1989. 


FOR  FURTHCn  MFOMMATION  CONTACT 
Timothy  B.  Shea.  General  Counsel.  Legal 
Services  Corporation.  400  Virginia 
Avenue  SW..  Washington.  DC  20024- 
2751:  (202)  863-1823. 

suvpifMCNTAiiv  information: 

Section  1010(c)  of  the  LSC  Act 
restricts  the  use  of  private  funds 
received  for  the  provision  of  legal 
assistance  to  purposes  not  prohibited  by 
the  Act  42  U.S.C  section  290ei.  In  1976. 
LSC  promulgated  45  CFR  Part  1610  to 
implement  section  1010(c).  Section 
1610.1  Usted  those  activities  which  the 
Corporation  decided  to  include  as  "any 
purpose  prohibited"  within  the  meaning 
of  section  1010(c).  No  prohibition  against 
providing  legal  assistance  to  ineligible 
clients  with  private  funds  was  included. 
Similarly,  when  LSC  first  promulgated 
Part  1611  in  1976,  it  included  a  provision. 
(  1611.3(e),  allowing  the  use  of  nonlSC 
funds  for  ineligible  clients. 

Upon  review,  as  set  out  in  the 
accompanying  notice  of  proposed 
revisions  to  45  CFR  Part  16ia  it  is 
proposed  that  private  funds  should  not 
be  used  to  represent  ineligible  chents, 
because  program  resources  should  be 
focused  on  the  client  population  with 
the  most  pressing  needs.  This  proposal 
would  revise  S  1611.3(e)  to  prohibit  the 
representation  of  ineligible  clients  with 
private  funds. 

List  of  Subjects  in  45  CFR  Part  1611 

Legal  services. 

For  reasons  set  out  above.  45  CFR  Part 
1611  is  proposed  to  be  amended  as 
follows: 

PART  1611— EUQIBIUTY 

1.  The  authority  citation  for  Part  1611 
is  revised  to  read  as  follows: 

Authoritr  Sec.  1006(b)(1).  42  U.S.C 

2996e(bUl);  sec.  1007(aKl).  42  U.S.C 
2996f(a)(1):  sec.  1007(a)(2).  42  VS.C 
2996na)(Z):  sec.  1008(6).  42  U.S.C  ZOSeg. 

2.  Section  1611.3(e)  is  revised  to  read 
as  follows: 

}  161 1.3    Maximum  InconM  levei 


(e)  Unless  authorized  by  S  1611.4,  no 
person  whose  income  exceeds  the 
maximum  annual  income  level 
established  by  a  recipient  shall  be 
eligible  for  legal  assistance  provided 
with  private  funds.  "* 

December  28, 198a 
Tunotby  B.  Shea. 
Generui  Counsel. 
[FR  Doc.  88-30240  Filed  12-30-88;  a-45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Ch.  11 

(FRA  Doctol  No^  MCO-3;  NcMc*  li»  11 

Grade  Crossing,  Signal  System  Safety 

AQENCy:  Federal  Railroad 
Administration  [FRA),.  Department  of 
Transportation  (POT). 

ACTION:  Advance  notice  of  proposed 
rulemaking:  extension  of  comment 
deadline. 

summary:  Chi  November  23, 1988.  FRA 
published  in  the  Federal  Register  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  (53  FR  47554)  on 
grade  crossing  signal  system  safety  and 
scheduled  a  public  hearing  to  be  held  on 
December  14. 1988.  Because  all 
interested  parties  could  not  be  heard  in 
one  day,  the  public  hearing  was 
extended  to  twoidays  and  rescheduled 
for  December  19  and  20, 198a  The 
deadline  for  filing  written  comments  in 
this  proceeding  remained  January  4. 
1989. 

The  Association  of  American 
Railroads  has  requested  a  two  week 
extension  of  time  m  which  to  file  written 
comments.  FRA  recognizes  the  time 
pressures  in  commenting  on  the  issues 
raised  in  the  testimony  and  the 
extensive  documentation  produced  at 
the  hearing,  therefore.  FRA  is  extending 
the  deadline  to  January  17. 1989  for 
receipt  of  written  comments  in  this 
proceeding. 

DATES:  Written  comments  must  be 
received  by  January  17, 1989.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  possible 
without  incurring  additional  delay  or 
expense. 

ADDWtHH.  Written  comments  should 
be  addressed  to  the  Docket  Clerk.  Office 
of  Chief  Counsel.  RCC-30,  Room  8201. 
Federal  Railroad  Administration.  400 
Seventh  Street  SW..  Washington.  DC. 

FOR  FURTMKR  INFORMATION  CONTACT: 

Mark  Tessler,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration.  400 
Seventh  Street  SW.,  Washington.  DC 
20590  (telephone:  (202)  366-0628). 


Issued  in  Washington.  IXI,  on  December  2a 
1988. 

i)ohnH.Riley, 

Administrator. 

(FR  Doc.  88-30241  Filed  12-30-8a  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

Ocean  Salmon  Fistierles  off  the  Coasts 
of  Washington,  Oregon,  and  California 

AGENCVr  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and,  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  Paeifie  Fishery  Management  Council 
(Council)  has  submitted  Amendment  9 
to  the  Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington. 
Oregon,  and  California  (FMP)  for  review 
by  the  Secretary  of  Commerce 
(Secretary).  Written  comments  are 
invited  &om  the  public  Copies  of  the 
amendment  may  be  obtained  from  the 
address  below. 

DATE  Comments  will  be  accepted  on  or 
before  February  24. 1989. 
ADDRESSES:  Comments  should  be  sent 
to  RoIland'A.  Schmitten.  Director. 
Northwest  Region.  NMFS,  7600  Sand 
Point  Way  N.E..  BIN  C15700.  Seattle. 
WA  98115-0070;  or  E.  Charles  Fullerton. 
Director.  Southwest  Region,  NMFS.  300 
S.  Feny  Street  Terminal  Island.  CA 
90731-7415.  Copies  of  the  amendment 
are  available  upon  request  for  the 
Pacific  Fishery  Management  Council. 
Metro  Center.  Suite  42a  2000  S.W.  First 
Avenue,  Portland.  OR  97201^5344. 
FOR  FURTHER  INFORMATION  CONTACT. 
William'  L  Robinson  (Northwest  Region. 
NMFS).  206-528-6140;  Rodney  R. 
Mclnnis  (Soughwest  Region,  NMFS), 
213-514-6199r  or  Lawrence  D,  Six 
(Pacific  Fishery  Management  Council)* 
503-221-6352. 
SUPPLEMENTARY  INFORMATION: 

Amendment  9  to  the  FMP  was  prepared 
by  the  Council  under  authority  of  the 


Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1808  et  seq. 
(Magnuson  Act)  and  has  b^n  submitted 
for  review,  approval,  and 
implementation  by  the  Secretary.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  receipt  of  »  fishery 
management  plan  amendment, 
immediately  publish  a  notice  of  its 
availability  for  public  review  and 
comment  The  Secretary  will  consider 
the  comments  received  from  the  public 
in  determining  whether  or  not  to 
approve  the  amendment. 

Amendment  9  to  the  FMP  would:  (1) 
Replace  the  long-term  spawning 
escapement  goal  and  rebuilding 
schedule  for  Klamath  River  fall  chinook 
with  fixed  annual  spawning  escapement 
and  harvest  rates  which  will  allow  a 
fixed  p>ercentage  from  each  year  class  of 
natural  spawners  to  escape  the  fisheries 
and  spawn,  subject  to  a  minimum 
escapement  floor  for  naturally  spawning 
adults;  (2)  modify  the  ocean  harvest 
allocation  of  coho  and  chinook  between 
non-Indian  commercial  and  recreational 
fisheries  north  of  Cape  Falcon,  Oregon: 
(3)  revise  the  notice  procedures  for 
inseason  management  actions;  (4) 
conform  federal  and  state  regulations 
regarding  the  incidenial  harvest  of 
steelhead  by  recreational  fishermen;  (5) 
authorize  inseason  rejKirting 
requirements  for  commercial  fishermen 
to  provide  timely  accounting  of  catches 
from  any  regulatory  area  subject  to 
quota  management;  and  (6)  increase  the 
Council's  flexibility  in  setting 
commercial  and  recreational  season 
beginning  and  ending  dates. 

An  environmental  assessment 
(required  under  the  National 
Environmental  Pohcy  Act)  and  a 
regidatory  impact  review/initial 
regulatory  flexibility  analysis  (required 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act)  are 
incorporated  in  the  amendment 

Proposed  regulations  to  implement 
this  amendment  are  scheduled  to  be 
published  within  5  days. 

Aatfaority:  16  U.S.C  1801  et  seq. 
Dated:  December  27, 198a 
Rkhard  H.  ScfaaefiBr. 

Director  of  Office  of  Fisheries  Conservation 

and  Management  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-30214  Filed  12-28-88:  3:32  pmj 
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Notices 


Fadaral  Register 

Vol.  M.  No.  1 

Tuesday.  January  3.  1968 


This  Motion  of  th«  FEDERAL  REGISTER 
conlaint  document*  other  then  rutes  or 
propoeed  rulee  thet  ere  appiicebte  to  the 
piMc.  Nolicee  ot  heeringe  end 
nvestigetione,  conwtiittee  meetings,  egerwy 
decisions  and  ruing*,  delegations  ot 
euthority,  fiHrtg  of  petitiona  and 
appiicationa  end  egency  atatefnents  of 
organization  and  functiona  are  example* 
of  documents  appeering  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

DEPARTMENT  OF  THE  INTERIOR 

RccotTMmndatiofw  Of  th*  lnt«rag«fKy 
PoScy  Review  TwHit  R#QWtflng  Fkv 
iMfMiQWnvni  Bi  Panes  ana  waaamaaa 
Araas;  PubBc  MaatinQS 

AOCNCtcs:  United  States  Forest  Service, 
Agric^ture:  National  Park  Service. 
Interior  United  States  Fish  and  Wildlife 
Service,  Interior,  Bureau  of  Land 
Management  Interior,  Btireau  of  Indian 
Affairs.  Interior. 
action:  Notice  of  public  meetings. 


r.  This  notice  announces  10 
pubUc  meetings  regarding  the  policies 
for  fire  management  in  National  Park 
Service  areas  and  Federally  designated 
wilderness  areas. 

dates: 

February  1,  7;30p.in.— University  Center 

Ballroom.  University  of  Montana, 

Missoula,  Montana. 
February  1.  7:30  p.m. — Ramada  Inn 

North,  2900  N.  Monroe  Street, 

Tallahassee,  Florida. 
February  2,  7:30  p.m. — Red  Lion  Inn, 

Redwood  Ballroom,  2001  Point  West 

Way.  Sacramento,  California. 
February  2. 10:00  a.m.-2;00  p.m.— USDA 

South  Building,  Jefferson  Auditorium. 

12th  and  Independence,  Washington, 

DC 
February  6, 1:00  p.m.-4:30  p.m. — Denver 

Federal  Center,  Bureau  of 

Reclamation.  Auditorium.  Building  56. 

Lakewood.  Colorado. 
February  7.  7:30  p.m.— Wort  Hotel.  50  N. 

Glenwood,  Jackson.  Wyoming. 
February  7,  7:00  p.m. — NPS  Regional 

Office,  Rm  300.  2525  Gambell  Street. 

Anchorage.  Alaska. 
February  8,  7:30  p.m. — Quality  Inn 

Westbank,  275  River  Parkway.  Idaho 

Falls,  Idaho. 
February  9,  7:00  p.m. — Indian  Pueblo 

Cultural  Center,  2401 12th  Street  NW., 

Albuquerque,  New  Mexico- 
February  9,  7:00  p.m. — Klondike 

Goldrush  NHP,  Visitor  Center 


Auditorium.  117  S.  Main  Street, 

Seattle,  Washington. 
February  14,  7:30  p.m. — Cody 

Convention  Center,  1240  Beck 

Avenue.  Cody.  Wyoming. 
AOOMSSts:  Comments  should  be 
directed  to: 
Chief.  Forest  Service-USDA.  P.O.  Box 

96090.  Washington,  DC  20090-6090. 
or 
Director,  National  Park  Service,  P.O. 

Box  37127.  Washington.  DC  2001»- 

7127. 

Single  copies  of  the  recommendations 
developed  by  the  interagency  Fire  Policy 
Review  Team  are  available  from: 
Director.  Public  Affairs  Office,  Forest 
Service-USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090;  or  Chief. 
Office  of  Pubhc  Affairs.  National  Park 
Service,  P.O.  Box  37127,  Main  Interior 
Building-Mail  Stop  3043,  Washington. 
DC  20013-7127. 

FOfi  nmTHcn  infoiumation  coNTAcn 

Public  Affairs  Office,  Forest  Service- 
USDA.  P.O.  Box  96090,  Washington,  DC 
20090-6090,  phone  (202)  447-3760;  or 
Ranger  Activities  ENvision,  National 
Park  Service,  P.O.  Box  37127,  Main 
Interior  Building-Mail  Stop  3310, 
Washington.  DC  20013-7127.  phone  (202) 
343-'4874. 
SUPPLfMENTARY  INFOftMATKHC  On 

September  28, 1988.  the  Secretaries  of 
the  Department  of  Agriculture  and  the 
Departinent  of  the  Interior  appointed  the 
interagency  Fire  Management  Policy 
Review  Team  to  the  investigate  and 
recommend  modifications  to  the 
agencies'  current  fire  management 
policies  for  National  Park  Service  areas 
and  Federally  designated  wilderness 
areas.  The  Team's  complete  report  and 
recommendations  were  previously 
published  in  the  Federal  Register  on 
December  20. 198&  In  establishing  the 
Fire  Policy  Review  Team,  the 
Secretaries  called  for  public  review  of 
the  resulting  policy  recommendations. 
Therefore  ten  public  meetings  are 
scheduled  across  the  country  to 
encourage  public  comment  on  the 
proposed  revisions. 

Persons  who  plan  to  attend  the 
meetings  should  be  aware  of  the 
following  procedures  which  will  be 
followed: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  an 
impartial  hearings  officer. 

(b]  A  member  of  the  interagency  Fire 
Policy  Review  Team  will  be  present  at 


each  of  the  meetings  to  answer  any 
questions  about  the  recommendations. 

(c)  Persons  wishing  to  make  a 
presentation  at  an  individual  meeting 
should  contact  the  hearing  officer 
immediately  prior  to  the  start  of  the 
meeting.  The  hearing  officer  will  call  the 
presenters  in  the  order  in  which  the 
names  are  received.  Time  limits  may  be 
established  for  the  length  of  the 
presentations  if  necessitated  by  the 
number  of  persons  wishing  to  make  a 
statement 

(d)  Persons  wishing  to  make 
statements  are  encouraged  to  provide 
«vritten  copies  of  their  statement  for  the 
record. 

(e)  Statements  made  by  agency 
representatives  should  not  be  taken  as 
expressing  a  final  agency  position. 

Persons  who  are  unable  to  attend  one 
of  the  meetings,  but  wishing  to  make 
comments  on  the  recommendations 
should  send  their  written  comments  to 
the  address  listed  above  before 
February  21, 1989. 
Roland  Vautour, 

Undersecretary.  Department  of  Agriculture. 
Eari  E.  Gjelde, 

Undersecretary.  Department  of  the  Interior 
(FR  Doc.  88-30244  Filed  12-30-68;  8:45  amj 

MLUNG  CODE  4910-70-11 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  SS-2061 

Availability  of  Environmental 

Assessment  and  Flr>ding  of  No 

Significant  Impact  Relative  to  Issuance 

of  a  Pennit  to  Field  Test  Geneticaily 

Engineered  Diseaee  Resistant  Tomato 

Plants 

AOCNCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Notice, 

MJMMARY:  By  this  notice,  we  are 
advising  the  public  that  an 
environmental  assessment  and  finding 
of  no  significant  impact  have  been 
prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Calgene,  Inc.,  to 
allow  the  field  testing  in  the  State  of 
Hawaii  of  genetically  engineered  tomato 
plants,  modified  to  contain  an  extra 
gene  to  reduce  endopolygalacturonase 
production.  The  assessment  provides  a 
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basis<{Dr  the  oonclusion  that  the  fietd 
testing-ef  these  genetically  engineered 
tomato  plants:  does  not  present  a  risk  ef 
introduction  or  dissemination  of  a  plant 
pest  and  alsowill  not  have  any 
significant  impact  on  the  quality  ef  the 
human  environment  Basod  upon  this 
finding  of  no  significaot  impact  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 


:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection,  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture,  Room 
850,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782. 

FOR  FUflTNCII  tNTORMATION  CONTACT 
Dr.  Quentin  E  Kubicek  Staff 
Biotechnologist  Biotechnology  Permit 
Unit  Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  841, 
Federal  Building,  6505  Belcrest  Road 
Hyattsville,  MD  20782.  (301)  436-6774. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  call  Ms.  Mary  Petrie  at  Area 
Code  (301)  436-5874,  or  write  her  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  number  88-^236-01. 

SUPPLfMCNTARY  INRNIMATION:  On  June 

16, 1987,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  published  a 
final  rule  in  the  Federal  Register  (52  FR 
22892-22915).  which  established  a  new 
Part  340  in  Tide  7  of  the  Code  of  Federal 
Regulations  entitled  "Introduction  of 
Organiams  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Want  Pests  or  Which  There 
Is  Reason  to  Believe  Are  Plant  Pests" 
(the  rule).  The  rule  regulates  the 
introduction  (importation,  interstate 
movement  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  rule  sets  forft 
procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
APHIS  has  stated  that  it  would  prepare 
an  enviroimiental  assessment  and,  when 


necessary;  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906^. 

Calgene,  Ina.  of  Davis.  California,  has 
submitted  an  application  for  a  permit  for 
release  into  the  environment  for  the 
field  testing  of  genetically  engineered 
tomato  plants  modified  to  contain  an 
extra  gene  to  reduce 
endopolygalacturonase  production.  One 
function  that  the  enzyme 
endopoloygaiacturonase  performs  is  to 
enable  tomato  fruits  to  soften  during  the 
ripening  process. 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
tomato  plants  under  the  conditions 
described  in  the  Calgene,  Inc.. 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  any  significant  impact 
on  the  quality  of  the  human 
environment 

The  environmental  assessment  and 
finding  of  no  ngnificant  impact  which 
are  based  on  data  submitted  by 
Calgene.  Ina.  as  weU  as  a  review  of 
other  relevant  literature,  provide  the 
public  with  documentation  of  APHIS' 
review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS's  finding, 
of  no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  An  endopolygalacturonase  gene 
from  tomato  has  been  modified  and 
inserted  into  a  tomato  chromosome  in 
such  a  way  as  to  produce  anti-sense 
RNA,  for  the  purpose  of  reducing 
endopolygalacturonase  production  in 
order  to  delay  ripening  of  the  tomato 
fruit.  In  nature,  the  genetic  material 
contained  in.  a  plant  chromosome  can 
only  be  transferred  to  another  plant  by 
cross-pollination  with  a  sexually 
compatible  plant.  In  this  field  test,  none 
of  the  introduced  genes  can  spread  to 
sexually  compatible  plants  outside  the 
field  test  plot  because  the  field  test  plot 
is  located  sufficiently  far  from  any 
sexually  compatible  plant. 

2.  Neither  the  modified 
endopolygalacturonase  gene  nor  the 
derived  anti-sense  RNA  confers  on 
tomato  any  plant  pest  characteristics. 
The  tomato  cultivar  (UC82B)  from  w.hich 
the  endopolygalacturonase  gene  was 
obtained  is  not  a  plant  pest, 

3.  The  anti-sense 
endopolygalacturonase  gene  does  not 


provide  the  transformed  tomato  plants 
with  any  measurable  selective 
advantage  over  nontransformed  tomato 
plants  in  the  transformed  plants'  ability 
to  be  disseminated  or  to  become 
established  in  the  environment. 

4.  The  vector  used  to  transfer  the  anti- 
sense  endopolygalacturonase  gene  to 
tomato  plants  has  been  evaluated  for  its 
use  in  this  experiment,  and  does  not 
pose  a  plant  pest  risk  in  this  experiment. 
The  vector,  although  derived  from  a 
plasmid  with  known  plant  pathogenic 
potential,  has  been  disarmed:  that  is. 
genes  that  are  necessary  to  confer  plant 
pathogenic  traits  have  been  removed 
from  the  vector.  The  vector  has  been 
tested  and  shown  to  be  not  pathogenic 
to  any  susceptible  plant. 

5.  The  vector  agent  the 
phytopathogenic  bacterium  that  was 
used  to  deliver  the  anti-sense 
endopolygalacturonase  gene  inUi  a 
tomato  plant  celt  was  eliminated  and  is 
no  longer  associated  with  the 
transformed  tomato  plants. 

6.  Horizontal  movement  of  genetic 
material  after  insertion  into  a  plant 
genome  (i.e..  chromosomal  DNA)  has 
not  been  demonstrated.  The  vector  acts 
by  delivering  and  inserting  the  gene  into 
the  tomato  genome.  The  vector  does  not 
survive  in  or  on  a  transformed  plant.  No 
mechanism  in  nature  to  horizontally 
move  an  in.sertcd  gene  from  the 
chromosome  of  a  transformed  plant  to 
any  other  organism  has  been  reported  in 
the  scientific  literature. 

7.  The  size  of  the  field  test  plot  is 
small  (110  feet  by  192  feet).  The  plot  vnXL 
be  located  within  a  10-acre  cotton  field 
on  a  private  farm  with  restricted  access. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  11) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.]. 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  {^visions  of  NEPA  (40 
CFR  Paris  1500-1508),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381^50384 
and  44  FR  51272-51274). 

Done  at  Washington.  DC.  this  28th  day  of 
December,  1988. 
James  GlossOT, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
December  28, 198&  | 

[FR  Doc.  88-30220  Filed  12-30-8ft  8:46  am] 
WLUMQCOOC  M10-34-M 
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BaMy  Fir*  ftacovsry.  KiMiMrth  Nationai 
FoTMt.  SMclyou  County,  CA;  Intantlon 
to  Prapw  an  Eiivh  ooiwaotal  Impact 
aiaiamani 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  envlroamental 
impact  ttatement  (EIS)  for  a  proposal  to 
implement  fire  recovery  activities  on  a 
portion  of  the  Bald-Ten  Fire  on  the 
Happy  Camp  Ranger  District;  this  EIS 
will  encompass  a  portion  of  the  Siskiyou 
released-roadless  area. 

A  range  of  alternatives  for  this  area 
will  be  considered.  One  of  these  will  be 
no  recovery  activities  in  the  project 
area.  Other  alternatives  will  range  from 
implementing  fire  recovery  activities  to 
recovery  in  combination  with  more 
extensive  timber  management  projects. 

Federal  and  State,  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  decision  will  be  invited  to 
participate  in  the  scoping  process.  This 
process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
thi«atened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  watershed. 

The  Forest  Supervisor  will  hold  a 
pubhc  meeting  at  the  Forest  Supervisors 
Office,  Klamath  National  Forest  large 
conference  room,  1312  Fairlane  Road, 
Yreka,  Cahfomia,  at  1:00  p.m..  on 
Saturday.  February  4, 19^.  lliis  meeting 
will  be  held  in  conjunction  with  the 
Dillon  Creek  EIS. 

Robert  Rice,  Forest  Supervisor, 
Klamath  National  Forest  is  the 
responsible  official. 

The  analysis  is  expected  to  take  about 
10  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  January,  1990.  The 
final  environmental  impact  statement  is 
scheduled  for  completion  by  April,  1990. 

Written  comments  and  suggestions 
concerning  tiie  analysis  should  be  sent 
to  George  Harper.  District  Ranger, 
Happy  Camp  Ranger  District  Klamath 
National  Forest  Happy  Camp, 
California,  CA  96039,  by  March  1, 1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 


should  be  directed  to  Terry  Chute, 
Planner,  Happy  Camp  Ranger  District 
Klamath  National  Forest  Happy  Camp, 
California,  96039,  phone  91&-4e3-2243. 

Dated  December  16, 1968. 
Robert  LRloa. 
Forest  Superviaor. 

[PR  Do&  88-30246  Filed  12-30.68;  8:45  am] 
I  COM  S41S-11-M 


DHon  Croak,  Klamath  National  Foroat. 
Siakiyou  County,  CA;  Intant  To  Prapar* 
an  Envlronmantal  Imj^act  Statamant 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposal  to 
implement  commercial  timber  sales 
«vithin  the  Dillon  Creek  watershed  on 
the  Happy  Camp  and  Ukonom  Ranger 
District  this  EIS  will  encompass  a 
portion  of  the  Siskiyou  released- 
roadless  area. 

A  range  of  alternatives  for  this  area 
wHl  be  considered.  One  of  these  will  be 
no  road  construction  or  timber  harvest 
Other  alternatives  will  consider 
implementinfi  intensive  timber 
management  activities  (including 
harvest  of  timber  and  road  construction) 
to  low  intensity  timber  management 
(minimal  salvage  harvesting  with  no 
road  construction). 

Federal  and  State,  and  local  agencies: 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  decision  will  be  invited  to 
participate  in  the  scoping  process.  This 
process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
tlu^atened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  watershed. 

The  Forest  Supervisor  will  hold  a 
public  meeting  at  the  Forest  Supervisors 
Office,  large  conference  room.  1312 
Fairlane  Road.  Yreka,  California,  at  1.-00 
p.m.,  on  Satiirday,  February  4. 1989.  This 
meeting  will  be  held  in  conjunction  with 
the  Baldy  EIS. 

Robert  L  Rice,  Forest  Supervisor, 
Klamath  National  Forest,  is  the 
responsible  official. 

The  analysis  is  expected  to  take  about 
10  months.  The  draft  environmental 
Impact  statement  should  be  available 


for  public  review  by  January,  1990.  The 
final  environmental  impact  statement  is 
scheduled  for  completion  by  April,  1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  George  Harper,  District  Ranger, 
Happy  Camp  Ranger  District  Klamath 
National  Forest.  Happy  Camp. 
Cahfomia.  96039.  by  March  1. 1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Terry  Chute. 
Planner.  Happy  Camp  Ranger  District 
Klamath  National  Forest  Happy  Camp. 
California.  96039.  phone  916-493-2243. 

Date:  December  16, 1968. 
RotMrtLRice, 

Forest  Supervisor. 

[PR  Doc  88-30245  Filed  12-30-68:  &45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamattonal  Trada  Admkrfatratlon 

IA-S70-007] 

Barium  CtilorMa  from  tti*  Paopla'a 
RapubHc  of  CtHna;  Final  Raaulta  of 
AntMumping  Duty  AdrnMatrativa 


AOCNCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Conunerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


r.  On  April  21, 1988,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  barium 
chloride  from  the  People's  Republic  of 
China.  The  review  covers  one 
manufacturer  and/or  exporter  of  this 
merchandise  to  the  United  States  and 
the  periods  April  6, 1984  through 
September  30. 1984  and  October  1. 1985 
through  September  30. 1986. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  minor 
corrections  to  our  analysis,  the  final 
results  of  review  are  changed  from  those 
presented  in  the  preliminary  results. 

cmcnvi  DATE  January  3. 1989. 

FOn  PUfTTHER  INFORMATION  CONTACT 

Michael  Rill  or  Maureen  Flannery, 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-3601/2923. 
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SUm^MCNTARV  NIFOmiATION: 

Background 

On  April  21. 1988.  the  Department 
published  in  the  Federal  Register  (53  FR 
13140)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  barium 
chloride  bom  the  People's  Republic  of 
China  (49  FR  40635,  October  17. 1984). 
The  Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review  I 

Imports  covered  by  the  review  are 
shipments  of  barium  chloride,  a 
chemical  compound  having  the  formula 
BaCl2  or  BaCl2-2H20.  These  imports 
are  currenUy  classifiable  under  item 
number  417.7000  of  the  Tariff  Schedules 
of  the  United  States  Annotated  and 
under  item  number  2827.38.00  of  the 
Harmonized  Tariff  Schedule. 

The  review  covers  China  National 
Chemicals  Import  and  Export 
Corporation  (Sinochem)  and  the  periods 
April  6, 1984  through  September  30. 1984 
and  October  1. 1985  through  September 
30.1986. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
conunent  on  the  preliminary  results.  We 
received  timely  comments  from 
Cometals.  Inc..  an  importer,  and 
Chemical  Products  Corporation,  the 
petitioner.  At  the  request  of  Cometals, 
we  held  a  public  hearing  on  June  9. 1988. 

Comment  1:  Cometals  argues  that  the 
dumping  margins  found  are  not 
reflective  of  the  actual  prices  at  which 
Cometals  purchased  barium  chloride 
from  China.  The  price  did  not  change 
from  the  last  review  period  to  this 
review  period,  so  the  large  change  in 
duties  is  not  justified. 

Department's  Position:  Dumping 
margins  are  determined  by  comparing 
the  United  States  price  to  foreign  market 
value.  Even  if  U.S.  price  is  unchanged, 
changes  in  foreign  market  value  may 
result  in  different  dumping  margins. 
Both  U.S.  price  and  foreign  mariket  value 
are  based  on  information  available  for 
this  review  period,  which  is  independent 
of  facts  pertaining  to  other  review 
periods. 

Comment  2:  Cometals  argues  that 
foreign  market  value  should  be  based  on 
the  factors  of  production  provided  for 
two  factories  and  not  on  the  basis  of  the 
highest-cost  producer.  In  the  original 
investigation  and  the  first  administrative 
review,  the  Department  only  required 
information  from  Sinochem  on  the  two 
factories  exporting  barium  chloride  to 


the  U.S.  The  third  factory  producing 
barium  chloride  does  not  export  it  to  the 
U.S.  and  therefore  information  for  that 
factory  is  irrelevant  Furthermore, 
Sinochem  has  no  control  over  this 
factory  and  cannot  compel  it  to  provide 
information.  The  factors  is  controlled 
locally  rather  than  by  the  central 
government 

The  petitioner  argues  that  the 
Department's  action  is  consistent  with 
its  well-established  policy  of  requiring 
data  from  all  significant  manufactiuing 
plants  in  the  country  in  question  and  of 
using  the  best  information  available 
when  the  respondent  fails  to  submit 
such  information  in  a  timely  fashion. 

Department's  Position:  When 
merchandise  covered  by  an  order  is 
produced  in  more  than  one  plant  and 
those  plants  are  related  under  section 
773(e)(3)  of  the  Tariff  Act  the 
Department  uses  the  average  cost  of  all 
related  producing  facilities.  In  this 
review  we  determined  there  are  three 
plants  producing  barium  chloride,  and 
requested  information  in  order  to 
determine  whether  the  three  plants  were 
related.  The  response  to  our  request  was 
inadequate  and  did  not  pro\'ide 
sufficient  information  for  us  to  conclude 
that  the  three  plants  were  not  related. 
Therefore,  we  have  assumed  they  are 
related  and  production  information  for 
each  is  needed.  Since  Sinochem  did  not 
provide  information  regarding  factors  of 
production  for  all  three  firms,  we  used 
the  best  information  available  to 
determine  foreign  market  value. 

This  decision  is  based  exclusively  on 
information  collected  in  this 
administrative  review.  The  facts,  insofar 
as  they  were  presented  and  known  to 
the  Department  and  were  used  by 
various  parties  in  their  arguments,  may 
well  have  been  different  in  prior  reviews 
or  the  original  investigation.  However. 
those  were  each  separate  proceediiigs. 
had  separate  records  and  were  each 
decided  on  the  basis  of  those  records. 
The  records  of  those  proceedings  are  not 
relevant  to  our  current  administrative 
review  and  have  not  been  used  to      i 
determine  these  final  results. 

We  have  not  altered  our  basic  method 
of  averaging  costs  fit)m  all  related 
producers. 

Final  Results  of  the  Review 

Based  on  our  analysis  as  presented  in 
the  preliminary  results  of  review,  with 
currency  conversions  corrected  to 
reflect  exchange  rates  on  the  dates  of 
sale,  we  determine  that  the  following 
margins  exist: 


BEST  COPY  AVAILABLE 


Manulactur- 

er/exporter 

Period 

Mwgin/ 
(Pmomti 

S«x«hem 

04/06/64-09/30/84 
10/01/85-09/30/86 

27.70 
60.84 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Ser\'ice. 

As  provided  for  by  section  751(a)(1)  of 
the  Tariff  Act  a  cash  deposit  of 
estimated  antidumping  duties  of  60.84 
percent  shall  be  required  for  shipments 
from  Sinochem.  For  any  future  entries  of 
this  merchandise  from  a  new  exporter 
not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  September  30, 
1986  and  who  is  unrelated  to  the 
reviewed  firm,  a  cash  deposit  of  60.84 
percent  shall  be  required.  These  cash 
deposit  requirements  are  effective  for  all 
shipments  of  Chinese  barium  chloride 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  will 
remain  in  effect  until  the  final  results  of 
the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  tiie  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
)anW.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 

Date:  December  23. 1988. 
[FR  Doc.  86-30217  Filed  12-30-88:  a-45  am] 
aujNQcooc  3eio-os-M 


Articles  of  Quota  Ctieese;  Annual 
Listing  of  Foreign  Government 
Subsidies 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Publication  of  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agricultiu*.  has  prepared 
its  annual  list  of  foreign  government 
subsidies  on  articles  of  quota  cheese. 
We  are  publishing  the  current  Hsting  of 
those  subsidies  that  we  have  determined 
exist.  I 

EFFECTIVE  DATE:  January  1, 1989 
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pom  nrnnmrn  mmmmatiom  contact: 
Patricia  W.  Stroup  or  Paul ).  McGarr, 
Office  of  Countervailiitg  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  2023a  telephone  (202)  377-2786. 


Section 

702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requirea  the 
Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  7(n(c)(l)  of  the  TAA, 
and  to  publish  an  annual  list  and 


quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  writh  the  Secretary  of 
Agriculture,  information  on  subsidies  (as 
defined  in  section  702(h)(2)  of  the  TAA) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the  country,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amount  of  each  subsidy  on 
which  information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 


The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
beneHt  articles  of  quota  cheese  to 
submit  such  information  in  writing  to  the 
Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  2023a 

This  determination  and  notice  are  io 
accordance  with  section  702(a)  of  the 
TAA  (19  U.S.C  1202  note). 

Dale:  December  22. 1988. 

|an  W.  MarM, 

Assistant  Secretary  for  Import 
Administration. 


Appendix— Quota  Cheese  Subsidv  Programs 


Country 


B«lgiun«. 
Canada.. 


Tviiand... 


Francs.. 
GfMca  ■ 


UwhOomB- 


Poftugal.. 
Spain . — 


U.K. 

W.  Qamwiy.. 


PlUgiaiTI(() 


Euopaan  Communily  (EC)  rsstitulion 
Export  aMNtanoa  on  cmnmn  iyp«*o( 
ECrisMMic 
Ej^nrt  tubaidy 


EC  foMSulion  paymonts— 

ECi 

ECi 

EC  I 

EC  rwMuHon  paynwnta... 

EC  rasttukon  payfwnM... 

Indract  (MUc)  subav^  ». — 

OonauoMr  MtMUy _.. 


EC 

ec 


iwHkitton  pttym^rrtB... 


EC 
EC 


Qrow*  (ubMdy 


num... 

2B.»t/t>~. 
18.7*/kL  - 


196.0«/ll.. 

2a.6«/t>- 

28.1«/l>.-. 

7ej«/t)-. 

SS.3«/K)-. 

2S.5«/I>- 
17.7«/lb„ 
a9.2«/l>„ 


S8.9«/a>. 

a4j>«/i>. 

25.7«/l>. 
K.S«/I>. 
2S.4«/». 
3S.5</b. 


I  in  19  U.S.C  1677(5). 
*  Oaftwd  in  19  U.S£.  1677(6). 


NM*^ 


24.6* /!>. 
28.0«/l> 

116.3«/t>. 
19.7*/l>. 


136JX/I>. 

23.6t/lb. 
28.1c/t>. 
76.9«/«). 
S«.3«/fc. 
24.6«/S>. 
28.5«/l>. 
17.7«/fc. 
30.2«/l>. 


S6.9«/|>. 
24.0«/«). 
25.7«/t>. 
92.54/ti. 
2S.4</fc. 
36.5«/b. 


(FR  Doc.  86-30216  Piled  12-aO-6B:  6:45  am) 


DEPARTMENT  OF  DEFENSE  (000) 
DafMrtmcnt  of  ttw  Aimy 


I  ProccdufM  on  Ootactod  Trsffic 
by  AN  Mottiods  of  Transportation 


;  Military  TrafBc  Management 
Command  (MTMC),  Department  of  the 
Army  (DOD). 

action:  Rules  for  billing  procedures  on 
selected  traffic  by  all  methods  of 
transportation. 


:  DOD  is  modifying  the  billmg 
procedures  for  carriers  handling  frei^t 
for  DOD.  These  procedures  wrill  be 
published  in  the  Rules  Publication, 
MFTRP  Freight  Traffic  Rules  Publication 
No.  10  (RAIL)  and  MTMC  Freight  Traffic 


Rules  Publication  No.  lA  (MOTOR)  as 
they  are  issued  or  reissued.  These 
modified  procedures  will  assist  DOD  in 
easy  identification  of  carrier  billings  and 
will  expedite  processing  of  carriers' 
vouchers  for  payment  on  these  selected 
billings. 

imcnvt  OATC  January  3. 1989. 
PON  PURTNai  INPONMATKm  CONTACT: 

Mr.  Frank  Lamm,  Headquarters,  Military 
Traffic  Management  Command.  ATTN: 
MT-INFQ,  5611  Columbia  Pike,  Falls 
Church,  Virginia  22041-5050.  or 
telephone  (202)  756-1173. 

•UPfLCIMNTAIIV  MraMMTKNC  The 

Prompt  Payment  Act  as  amended  in 
November  1966,  allows  prepayment 
audit  of  transportation  Government  bills 
of  lading  (GBLs)  prior  to  payment  This 
authority  has  been  ddegateid  to  DOD. 
These  modified  procedures  will  assist  in 
this  function  and  will  prevent 


unnecessary  delay  in  payment  of  the 
carriers'  vouchers. 

The  following  rule  is  established  for 
all  modes  of  traffic  to  cover  GBLs  for 
which  the  total  chaige(s)  is  $10000  or 
more. 

IteoE  Exceptioii  to  Biffing  Procadoras: 

Individual  GBLa  for  which  the  total 
charge  for  services  rendered  is  $10,000 
or  more  will  be  submitted  on  a  Public 
Voucher  for  Transportation  Charges  (SF 
1113)  separate  from  other  GBLs  for 
which  the  charges  are  less  than  $10,000. 
Several  GBLs,  each  having  individual 
charges  of  $ia000  or  more,  may  be 
presented  on  the  same  voucher. 

The  following  rule  is  established  for 
movement  of  "GUARANTEED 
TRAFFIC"  from  Defense  Depots  at 
Columbus,  OH,  Memphis.  TN, 


•  t  ••. 


Mechanicsburg.  PA.  Richmond,  VA, 
Tracy.  CA.  and  Ogden.  UT. 

Item:  BUling  Procadurat 
(GUARANTEED  TRAFFIC): 

1.  Charges  for  services  rendered  for 
*   GUARANTEED  TRAFHC  shipments 

from  points  identified  above  are  shown 
in  block  28  of  the  GBL  The  actual 
amount  billed  when  rouj  ded  to  the 
nearest  dollar  will  not  exceed  the 
amount  shown  in  block  28  of  the  GBL 

a.  If  there  is  a  disagreement  writh  the 
charges  shown  in  block  28,  the  carrier 
must  contact  the  shipping  activity  to 
resolve  the  disagreement  prior  to 
submitting  the  bill  for  payment.  If  it  is 
determined  that  the  charge(8)  shown  in 
block  28  of  the  GBL  is  incorrect  the 
shipper  will  prepare  a  GBL  Correction 
Notice  (SF  1200)  showing  the  correct 
charges.  A  copy  of  this  correction  notice 
must  accompany  the  original  bill  of 
lading  and  voudier  when  submitted  for 
payment 

b.  If  an  agreement  carmot  be  reached 
between  the  shipper  and  carrier  on  what 
the  charges  should  he,  the  carrier  will 
submit  this  GBL  on  a  separate  voucher 
to  the  appropriate  finance  center  which 
will  forward  to  MTMC  for  audit  prior  to 
payment 

2.  Voucher(s)  submitted  for  payment 
will  include  only  GBLs  covering 
GUARANTEED  TRAFFIC  moved  under 
the  solicitation  and  applicable  tender. 
All  vouchers  submitted  covering 
GUARANTEED  TRAFFIC  shipments 
must  contain  the  statement 
"GUARANTEED  TRAFHC"  either 
stamped  or  printed  in  bold  letters  on  the 
face  of  the  voucher. 

John  O.  Roach,  ' 

Army  Liaison  Officer  with  the  Federal 
Register. 

(FR  Doc.  88-30253  Filed  12-30-88;  8:45  ain| 
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Corps  of  Engineers,  Department  of 
tfie  Army 

Intent  To  Prepare  a  Draft  Supplement 
to  ttie  Lower  Granite  Final 
Environmental  Impact  Statement  for  a 
Proposed  Land  Exchange  at  Wilma 
Habitat  Management  Unit  on  ttie  Snake 
River  Near  Clarkston,  Washington 

agency:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTKNC  Notice  of  intent  to  prepare  an 
FEIS  supplement. 


summary:  The  Walla  Walla  District 
Corps  of  Engineers  proposes  to  provide 
Wilma  Habitat  Management  Unit  (171 
acres)  to  the  Port  of  Wilma  in  exchange 
for  the  Henley  Property  (742  acres). 


whidi  will  be  acquired  by  the  Port  for 
the  purpose  of  exchange.  Both  of  these 
properties  are  located  along  the  Snake 
River  in  southeastern  Washington.  The 
exchange  will  allow  the  port  to  expand 
its  facilities  while  providing  the  Corps 
with  land  suitable  for  wildlife  habitat 
development 

FOR  PURTHCR  INFORMATION  CONTACT. 

Comments  concerning  the  project  and 
draft  supplemental  EIS  should  be 
addressed  to  Chief.  Environmental 
Resources  Branch,  Corps  of  Engineers, 
Walla  Walla  District  Walla  Walla, 
Washington  90362-9285.  Comments  or 
questions  can  be  telephoned  to  Ms. 
Sandra  Shelin  at  (509)  522-6628. 
SUPPLEMENTARY  INFORMATION:  1.  The 
Port  of  Wilma  has  requested  to  obtain 
Wilma  Habitat  Management  Unit 
(HMU)  which  is  Corps  of  Engineers 
project  land  (171  acres)  along  the  north 
shore  of  the  Snake  River,  river  mile  134- 
135.  in  Lower  Granite  Reservoir.  The 
parcel  is  currently  managed  to  partially 
fulfill  wildlife  compensation 
requirements  for  the  Lower  Snake  River 
project.  In  exchange,  the  Port  proposes 
to  offer  to  the  Corps  the  Henley  Property 
(742  acres),  which  is  the  land  along  the 
north  shore  of  the  Snake  River,  river 
mile  68-69,  in  the  Lower  Monumental 
Reservoir  (Lake  Herbert  G.  West)  just 
downstream  from  Little  Goose  Daiii.  The 
proposed  land  exchange  would  allow 
the  Port  to  expand  its  facilities  located 
immediately  adjacent  to  and  upstream 
of  Wilma  HMU.  In  exchange  the  Corps 
would  receive  land  adjacent  to  Snake 
River  project  lands  suitable  for  wildlife 
habitat  development. 

2.  Alternatives  to  be  investigated 
include: 

A — ^No  action. 

B— Land  exchange  as  proposed 
(includes  filling  of  shallow  water  habitat 
by  the  Port). 

C — Land  exchange,  but  no  filling  of 
shallow  water  habitat  by  the  Port. 

D — Land  exchange,  but  the  Port 
acquires  property  other  than  Henley 
Property  for  exchange. 

E— Sale  of  Wibna  HMU  to  the  Port. 
Port  provides  money  for  habitat 
development  on  existing  Corps  property. 

G— Sale  of  Wilma  HMU  to  the  Port, 
no  exchange  of  land  or  money  for 
habitat  development. 

3.  Significant  issues  to  be  addressed 
in  the  draft  supplement  include  effects 
of  the  alternatives  on  wildlife,  fisheries, 
endangered  species,  existing  wildlife 
compensation  program,  cultural 
resources,  port  development  and 
socioeconomics.  The  project  will  be 
reviewed  under  all  applicable  Federal, 
state,  and  local  statutes. 


4.  Affected  Federal  state,  and  local 
agencies,  affected  Indian  tribes,  and 
other  interested  organizations  and 
parties  are  invited  to  participate  in 
scoping  for  the  draft  supplement  A 
formal  scoping  meeting  is  not  plaimed, 
however,  comments  should  be  directed 
to  the  address  given  below. 

5.  The  draft  supplement  should  be 
available  on  or  about  March  3, 1989. 

Dated  December  a  1988. 
James  A.  Waltar. 

LTC,  CE  Commanding. 

[FR  Doc.  8&-30252  Filed  12-30-88:  A-45  am) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Non  Federal  Participation  in  the 
Northern  Portion  of  the  Third  AC 
Intertie;  Intention  to  Prepsre  an 
Environmental  Impact  Statement  and 
Conduct  a  PubBc  Scoping  Meeting 

AOENCY:  Bormeville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  of  intent  to  prepare  an 

environment  impact  statement  (EIS)  and 
conduct  a  pubhc  scoping  meeting. 

SUMMARY.  BPA  plans  to  prepare  and 
consider  an  EIS  on  its  proposal  to  offw 
non-Federal  scheduling  utilities  in  the 
Pacific  Northwest  an  opportunity  to 
participate  in  the  northern  portion  of  the 
Third  AC  Intertie.  Allowing  Northwest 
non-Federal  utilities  to  participate  in 
this  project  could  increase  their 
marketing  flexibility  and  provide  an 
additional  measure  of  assurance 
concerning  their  abihty  to  gain  long-term 
access  to  extraregional  markets. 
DATES:  A  public  meeting  will  take  place 
in  Portland.  Oregon,  at  l.-OO  p.m.  on 
January  1'.  1989.  at  the  Holiday  Inn, 
Portland  Airport  to  scope  the  EIS  and  to 
further  discuss  BPA's  non-Federal 
participation  proposal.  BPA  encourages 
and  will  consider  written  comments  and 
recommendations  on  the  proposal  for 
non-Federal  participation  and  the  means 
for  performing  an  appropriate 
envi|x>nmental  analysis.  Comments  on 
the  sbope  of  the  EIS  should  be  submitted 
to  the  address  below  by  February  10, 
1989. 

ADDRESS:  Written  comments  should  be 
submitted  to  the  Public  Involvement 
Manager.  Bormeville  Power 
Administration.  P.O.  Box  12999, 
Portland,  Oregon  97212. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Anthony  R.  Morrell.  Assistant  to  the 
Administrator  for  Environment — ^AJ. 
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Bonneville  Power  Administration.  P.O. 
Box  3621.  Portlant.  Oregon  97208,  503- 
2.tO-5136.  Information  also  may  be 
obtained  from  Dr.  John  M.  Taves, 
Coordination  and  Review  Staff.  Office 
of  Power  Sales,  at  503-230-5148,  or 
callers  may  use  the  following  toll-free 
numbers  to  reach  the  EPA  Public 
Involvement  office:  Oregon,  800-452- 
8429;  California,  Idaho,  Montana. 
Nevada,  Utah,  Washington,  and 
Wyoming.  800-547-6048.  A  copy  of 
Bonneville  Power  Administration's, 
"Proposal  for  Non-Federal  Participation 
in  the  Northern  Portion  of  the  Third  AC 
Intertie  '  is  available  upon  request. 
Information  also  may  be  obtained  from: 
Mr  Ceorge  E.  Gwinnutt.  Lower 

Coiumhid  Area  Manager.  Suite  243. 

1500  NE.  b^uig  Street,  Portland 

Oregon  97232,  503-230^551 
Mr.  Ladd  Sutton.  Eugene  District 

Manager,  Room  206.  211  East  Seventh 

Street.  Eugene.  Oregon  97401.  503- 

687-6052 
Mr.  Wayne  R.  Lee.  Upper  Columbia 

Area  Manager.  Room  561.  West  920 

Riverside  Avenue,  Spokane, 

Washington  9S201,  509-456-2518 
Mr.  George  E.  Eskridge.  Montana 

District  Manager,  800  Kensington, 

Missoula.  Montana  59801.  406-329- 

3060 
Mr  Ronald  K.  Rodewald.  Wenatchee 

District  Manager,  Room  307.  301 

Yakima  Street  Wenatchee. 

Washington  96801,  509-662-4377. 

extension  379 
Mr.  Terence  G.  Esveit,  Paget  Sound  Area 

Manager.  Suite  40a  201  Queen  Anne 

Avenue.  Seattle.  Washington  96109- 

lOaa  206-442-4130 
Mr.  Thomas  V.  Wagenhoffer.  Snake 

River  Area  Manager.  101  West  Poplar. 

Walla  Walla.  Washington  99362.  509- 

522-6225 
Mr.  Robert  N.  LaffeL  Idaho  Falls  District 

Manager.  1527  HoUipark  Drive.  Idaho 

Falls.  Idaho  83401.  206-623-2706 
Mr.  Thomas  H.  Blankenship.  Boise 

District  Manager.  Room  494.  550  West 

Fort  Street  Boim,  Idaho  83724.  208- 

3*4-9137 

TIOIC 


B<ickground 

The  Pacific  Northwest/Pacific 
Southwest  Intertie  presently  consists  of 
a  1956-megawatt  (MW)  direct  current 
(DC)  hne  and  a  3,200-MW  alternating 
current  (AC)  Intertie  system.  BPA  owns 
the  DC  line  and  the  ma)ority  ot  the  AC 
Intertie  in  the  Northwest  The  remaining 
Northwest  portion  of  the  AC  Intertie  is 
owned  by  Portland  General  Electric 
Company  and  Pacific  Power  and  Light 
Company.  The  capacity  of  the  DC  line  is 
b<>ing  expanded  to  2986  MW  via 


increasing  the  capability  of  converter 
stations  at  either  end  of  the  DC  line. 
This  Terminal  Expansion  Project  is 
scheduled  for  energization  in  February 
1989.  The  Califorina-Oregon 
Transmission  Project/Third  AC  Intertie 
Project  would  add  an  additional  1.800 
MW  to  the  capacity  of  the  AC  Intertie. 
On  September  27. 1988,  BPA  issued  a 
Record  of  Decision  indicating  its  intent 
to  construct,  operate,  and  maintain  the 
Third  AC  Intertie  in  the  Pacific 
Northwest  Should  this  project  proceed 
as  planned,  the  total  capacity  of  the 
Intertie  would  increase  to  approximately 
7800  MW  in  1992. 

Prior  to  deciding  to  proceed  with  the 
Third  AC  Intertie,  the  BPA 
Administrator  considered  three 
environmental  impact  statements.  The 
California-Oregon  Transmission  Project 
EIS  addressed  the  impacts  of  line 
construction  in  California  and 
substation  upgrades  in  the  Northwest 
needed  to  develop  the  Third  AC  Intertie. 
The  Eugene/Medfurd  EIS  addressed  the 
effects  of  upgrading  from  230  kilovoits 
(kV)  to  500  kV  a  line  running  between 
Eugene,  Oregon  and  Medford,  Oregon. 
This  upgrade  is  an  integral  part  of  the 
plan  of  service  for  the  Third  AC  Intertie. 
In  addition.  BPA  prepared  and 
considered  the  Intertie  Development  and 
Use  Environmental  Impact  Statement 
(IDU  EIS). 

The  IDU  EIS  addresses  the  potential 
environmental  effects  of  changes  in 
resource  operations  and  development 
occasioned  by  an  expanded  Intertie 
system  used  in  conjunctioa  with  BPA's 
Long-Term  Intertie  Access  Policy 
(LTIAP).  The  IDU  EIS  analysis  assumes 
that  all  non-Federal  access  to  the 
Federal  portion  of  the  Intertie  will  be 
governed  by  the  provisions  of  the 
LTIAP.  The  non-Federal  participation 
EIS  will  be  tiered  to  the  IDU  EIS 
pursuant  to  40  CFR  150220  of  the 
Coundl  on  Environmental  Quality's 
Regulations  for  Implementing  the 
National  En\-ironmental  Policy  Act 
(NEPA). 

In  June  1987,  several  members  of  the 
U.S.  House  of  Representatives  asked 
BPA  to  study  the  possibility  of  allowing 
Pacific  Northwest  utilities  an 
opportunity  to  participate  in  the  Third 
AC  Intertie  BPA's  '  Final  Study  of  Non- 
Federal  Participation  in  the  Northern 
Portion  of  the  Third  AC  Intertie  "  was 
published  in  March  198a  BPA  is  now 
defining  the  terms  under  which  it 
proposes  to  offer  non-Federal 
participation. 

Proposal  for  Non-Federal  Partidpatioo 

BPA's  proposal  for  non-Federal 
participation  addresses  the  amount  of 
Intertie  to  be  made  available,  the 


financial  terms  for  participation,  the 
rights  of  participants,  and  restrictions 
placed  on  participants.  A  maximum  of 
725  MW  of  Intertie  capacity  would  be 
offered  to  participants.  The  price  would 
be  based  on  the  actual  cost  of  the  new 
Third  AC  facilities  and  reinforcements 
plus  the  depreciated  replacement  costs 
of  related  existing  facilities.  BPA's 
current  estimate  is  $248/kilowatt  (kW) 
in  1991  dollars.  Participants  also  would 
pay  a  proportional  annual  charge  for 
operations  and  maintenance, 
replacement  and  other  related  items.  In 
return,  participants  would  receive 
contractual  rights  to  schedule  power 
over  a  specified  amount  of  BPA's  share 
of  Third  AC  capacity  resulting  from 
increases  from  4,000  to  4.800  MW.  The 
contract  rights  would  expire  at  the  end 
of  the  year  2016,  which  is  the  expiration 
of  the  agreements  governing  BPA's  use 
of  Pacific  Power  and  Light's  facilities  for 
Intertie  purposes.  Participants  would 
have  a  one-time  opportunity  to  choose 
to  wheel  for  third-parties  and  arbitrage 
over  their  Third  AC  scheduling  right 
which,  if  selected,  would  preclude  the 
participant  from  obtaining  additional 
access  under  the  LTIAP.  Although  no 
restrictions  are  proposed  on  new 
nonhydro  resource  development 
participants  would  be  restricted  from 
developing  or  acquiring  the  output  of 
new  hydro  resources  in  Protected  Areas, 
as  defined  in  BPA's  LTTAP  (i.e., 
designated  stream  reaches  inside  the 
Columbia  River  Basin).  Furthermore, 
BPA's  obligation  to  serve  participants' 
loads  under  current  power  sales 
contracts  would  be  reduced  by  the 
amount  of  any  export  energy  sales  made 
by  participants  over  the  Intertie: 
however,  the  reduction  in  obligation 
would  become  effective  for  nonhydro 
resources  only  at  such  time  as  BPA 
reaches  energy  load/resource  balance. 
Additional  terms  and  conditions  will  be 
developed,  considered,  and  analyzed 
during  the  processes  of  negotiation  and 
environmental  review. 

Scope  of  Environmental  Analysis 

The  EIS  on  non-Federal  participation 
will  address  the  potential  environmental 
effects  of  implementing  BPA's  proposal 
for  non-Federal  participation  and  of 
reasonable  altema fives  to  the  proposal 
It  is  anticipated  thet  potential 
environmental  effects  of  the  proposal 
would  be  the  result  of  changes  in  the 
development  or  operation  of  generation 
resouces  enabled  by  the  implementation 
of  non-Federal  participation  in  the  Ihird 
AC  Intertie.  The  EIS  will  address  effects 
on  river  operations,  downstream 
juvenile  fish  passage,  upstream  adult 
migration,  resident  fish  propagation  in 
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reservoirs,  recreation,  cultural 
resources,  nonrenewable  resource 
consumption,  and  air  quality. 

Alternatives  that  BPA  may  analyze,  in 
addition  to  the  proposal,  include 
providing  access  to  the  Third  AC 
Intertie  only  under  the  terms  of  the 
LTIAP  as  addressed  in  the  IDU  EIS.  This 
would  represent  BPA's  "no  action" 
alternative.  Another  alternative  that 
may  be  studied  is  operating  under  the 
LTIAP  but  allowing  an  increase  in  the 
amount  of  assured  delivery  with  or 
without  additional  restrictions. 
Participation  a«  described  in  the 
preferred  alternative  but  with  the 
following  variations  also  may  be 
studied:  increased  restrictions  on  the 
development  of  new  resources  for 
export  purposes;  extending  the 
protected  areas  concept  regionwide;  and 
eliminating  the  provision  for  reduction 
of  BPA's  obligation  to  serve  the  load  of 
participants  in  an  amount  equal  to  their 
export  sales.  BPA  also  may  study 
alternative  amounts  of  and  costs  for 
participation. 

Issued  in  Portlasd,  Oregon,  on  December 
22,1968. 

laaMsMura. 

AdminiaCralor. 

[PR  Doc.  88-30202  Piled  12-90-88;  8:45  an] 
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FedMri  Energy  ReguMory 
Coimnleeiofi 

(PrafMt  Na  469»^»6  Nm*  York] 

ChrteMne  Feta  Corp.,  c/oTrefelger 
Power;  AveHebiHty  of  Ewvlroiiinenttl 


December  23, 196a 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Conunission's) 
regulations,  18  CFR  Part  380  (Order  No. 
488,  62  VR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  amendment  of  license  for 
the  Christine  Falls  Hydroelectric  Project 
located  on  the  Sacandaga  River  in 
Hamilton  County,  near  the  Village  of 
Speculator,  New  York,  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  amendment.  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  amendment  and  has 
concluded  that  approval  of  the  proposed 
amendment,  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  the  Commission's  offices 


at  825  North  Capitol  Street  NE.. 

Washington,  DC  20426. 

Linwood  A  Watson,  |r.. 

Acting  Secretary. 

[PR  Doc.  88-30206  Tiled  12-30-68;  &45  am] 

HUMQ  COOE  nu-Qv-m 


(Docket  Na  CP87-S-004] 

CNQ  Tranemiseion  Corp.;  Propoeed 
Changee  in  FERC  Gee  Tariff 

December  23, 1968 

On  December  16, 1988.  CNG 
Transmission  Corporation  ("CNG") 
submitted  for  filing,  as  part  of  its  FERC 
Gas  Tariff  Original  Volume  No.  1,  the 
following  tariff  sheets: 

First  Revised  Sheet  No.  6.  Superseding 
Original  Sheet  No.  6 

First  Revised  Sheet  No.  7,  Superseding 
Original  Sheet  Na  7 

Original  Sheet  No.  8 

First  Revised  Sheet  No.  114. 
Superseding  Original  Sheet  No.  114 

CNG  also  submits  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
Na  2A.  the  following  tariff  sheets: 

First  Revised  Sheet  No.  3,  Superseding 
Original  Sheet  No.  3 

First  Revised  Sheet  No.  4,  Superseding 
Original  Sheet  No.  4 

Original  Sheet  No.  5 

Original  Sheets  No.  294  through  343 

CNG  states  that  these  tariff  sheets  are 
filed  in  compUance  with  die  Commission 
order  dated  July  27, 1988  in  Docket  No. 
CP87-&-000  authorizing  seasonal  sales 
to  the  Associated  Penn  East  Customer 
group. 

CNG  has  requested  that  the 
Commission  grant  all  waivers  necessary 
to  permit  this  filing  to  become  effective 
as  of  November  15, 1988,  CNG  states 
that  copies  of  the  filing  were  served 
upon  all  of  its  Volume  No.  1  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  and  Practice 
and  Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  shall  be 
filed  on  or  before  January  4, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

UmsD.  Casbefl. 

Secretary. 

[FR  Doc.  88-30186  Filed  12-30-88;  8:45  aci| 

iaXMQ  cow  C7t7-01-M 


(Docket  Nos.  RP88-227-000,  RP88-227-002, 
RP88-227-003,  CPS»-30»-004  and  CP88- 
309-005] 

Pahrte  PipeNne  Co.;  kiformtf 
Settlement  Conference 

December  23, 1968 

Take  notice  that  an  informal 
setUement  conference  will  be  convened 
in  the  above  proceeding  on  January  17, 
1989  at  lOtt)  a  jn.  at  the  office  of  Federal 
Energy  Regulatory  Commission.  623 
North  Capitol  Street  NIL,  Washington. 
DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  is  invited  to  attend.  Persons 
wishing  to  become  a  party  must  move  to 
intervene  and  receive  intervener  status 
pursuant  to  the  Commission's 
regulations  (19  CFR  385.214). 

For  additional  information,  contact 
John  C  Walley  (202)  357-8458.  or 
Marsha  Gransee  (202)  357-673a 
Lois  D.  CaaheO. 
Secretary. 

[FR  Doc  88-30187  Filed  12-30-88:  8:45  am] 
■HUNS  COM  «rt7-*t»4i 


[Docket  Na  RP87-15-02S) 

TmnkUne  Gas  Co.;  Refund 
nef|iMeiiieiii 

December  23, 1988 

Take  notice  that  on  December  16, 
1988,  Trunkline  Gas  Company 
(Trunkline)  filed  its  report  of  refunds 
applicable  to  Docket  No.  RPB7-15  rates 
that  were  in  effect  during  the  period 
May  1, 1987  through  November  30. 1968. 

At  the  outset,  Trunkline  calls 
attention  to  the  fact  that  in  compliance 
with  Order  No.  297,  but  without 
prejudice  to  judicial  review,  it  has  filed 
the  tariff  sheets  eliminating  the  fixed 
cost  minimum  bill  applicable  to  its  sales 
customers  under  Rate  Schedules  P-1 
and  P-2,  the  only  services  to  which  such 
minimum  bill  had  applied,  accepted  by 
Commission  order  issued  on  June  23, 
1988.  Trunkline  states  that  all  operations 
and  services  from  June  23. 1988  have 
been  conducted  without  a  fixed  cost 
minimum  bill,  by  reason  of  the 
Commission's  orders. 

Trunkline  states  that  the  Docket  No. 
RP87-15  rates  were  superseded  by  new 
rates  on  December  1, 1988  in  Docket  No. 
RP86-18a  subject  to  the  outcome  of  that 
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proceeding.  Hence,  the  Docket  Na 
RPB7-15  period  is  a  locked  in  period 
extending  from  May  1, 1987  to 
November  30. 1968. 

Tninkline  states  that  it  has  fully 
refunded  the  entire  rate  increase 
amounts  paid  by  its  sales  customers  for 
the  entire  period  of  the  increased  rates 
in  this  proceed^jdS  and  that  no  further 
refunds  are  due. 

Trunkline  states  that  this  report 
presents  new  material  concerning  the 
magnitude  of  the  refunds  that  have  been 
paid  to  sales  customers  which  had 
previously  made  minimum  bill  payments 
for  1987.  and  states  that  this  material 
was  not  available  when  Trunkline  Bled 
its  earlier  refund  report  on  June  B,  1986. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Rle  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE^  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  4. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flle  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Rle  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CMlMa. 
Secretary. 
|FR  Doc.  89-00165  Piled  1Z-30-8B:  S:4S  am] 

)  COM  t717-«1-ll 


(Docfcel  Nee.  CPM  tST-WO] 

El  Psao  Natural  Qas  Co^  Raquast 
UtMlar  Btantot  Authorization 


L 


December  23. 1988. 

Take  notice  that  on  December  16, 
1988.  El  Paso  Natural  Gas  Company  (El 
Paso).  P.O.  Box  1492.  El  Paso.  Texas. 
79078.  filed  in  Docket  No.  CP89-437-00a 
a  request  pursuant  to  H  157.205  and 
157.211  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  upgrade  the  Humboldt 
City  Gate  Meter  Station  in  order  to 
permit  the  delivery  of  additional 
volumes  of  natural  gas  to  Southern 
Union  Gas  Company  (SUG)  for  resale  to 
nearby  areas  in  Yavapai  County, 
Arizona,  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commissioa  and 
open  to  public  inspection. 

Specifically.  El  Paso  proposes  to 
install  an  additional  American  SOOB 
positive  meter  at  El  Paso's  existing  20 


Inch  OD.  Maricopa  County  Line  in 
Yavapai  County.  The  estimated  cost  of 
the  installation  is  reported  as  $2,500. 
Peak  day  and  annual  deliveries  at  the 
proposed  delivery  point  are  expected  to 
be  1.067  mcf  and  332,228  mcf. 
respectively.  El  Paso  notes  that  the 
ultimate  distribution  of  the  requested 
volumes  of  natural  gas  would  be  used 
for  residential,  commercial  and 
industrial  usages. 

El  Paso  states  that  the  total  volumes 
delivered  would  be  within  the 
certiflcated  entitlements  of  that 
customer. 

Any  person  of  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CHt 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  { 157.205 
of  the  Regulations  under  the  Nattiral 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
%vithin  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CashalL 
Secretary. 

[FR  Doc  88-30166  Filad  12-30-68:  8:45  am] 
I  OOH  Sn7-SV4l 


{Doctiet  Na  CPM  «  47-0001 

Northam  Natural  Qaa  COn  DIvWon  of 
Enron  Corp,;  llaquat  Under  Blankat 


December  23. 1988. 

Take  notice  that  on  December  16. 
1966.  Northern  Natural  Gas  Company. 
Division  of  Eqron  Corp.  (Northern).  1400 
Smith  Street  ^.O.  Box  1188.  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CP8O-447-000  a  request  pursuant  to 
II  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  1^.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  VenGas 
Marketing  Company,  a  marketet  of 
natural  gas,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CPe6- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  «vith  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  pursuant  to  a  - 
transportation  agreement  dated 


November  11. 1988,  the  total  quantities 
of  gas  to  be  transported  will  be  10.000 
MMBtu  equivalent  of  natural  gas  on  a 
peak  day.  7,500  MMBtu  equivalent  of 
natural  gas  on  an  average  day,  and 
3,650.000  MMBtu  equivalent  of  natural 
gas  on  an  annual  basip.  Northern  states 
that  construction  o^cilities  will  not  be 
required  to  providytly  proposed 
service,  it  is  stateol^at  the  executed 
transportation  agreement  known  as 
Attachment  No.  1,  Appendix  A,  Part  L 
contains  the  location  of  the  receipt  and 
delivery  points.  It  is  further  stated  that 
service  commenced  November  11, 1968. 
for  this  shipper  under  the  120-day 
automatic  authorization  pursuant  to 
i  284.223(a)  of  the  Regulations,  as 
reported  in  Docket  No.  ST80-1141  (filed 
December  5, 1968). 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  {  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  CaaiMiL 
Secretary. 

[PR  Doc  88-30160  FUed  12-30-68:  6:45  am| 
iUJNO  COOK  sriT-ei-* 


(Deckel  Na  CI>e9-426-000] 

Panhandte  Eastern  Plpa  Una  Co; 
Raquast  Under  Blanket  Authorization 

December  23. 1988.  ' 

Take  notice  that  on  December  15. 
1968.  Panhandle  Eastern  Pipe  tine 
Company  (Panhandle),  P.O.  Box  1642. 
Houston.  Texas  77251-1842  filed  in 
Docket  No.  CP89-428-000  a  request 
pursuant  to  11 157.205  and  284.223  of  die 
Commission's  Regulations  imder  the 
Natiiral  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Mobil  Natural  Gas  Inc. 
(Mobil)  a  shipper  and  marketer  of 
natural  gas,  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP8&- 
585-000  pursuant  to  section  7  of  the      |  . 
Natiiral  Gas  Act  all  as  more  fully  set   • 


c 


r^f^. 


forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  up  to 
20.000  dekatherms  (dkt)  of  natural  gas 
equivalent  per  day  on  an  interruptible 
basis  on  behalf  of  Mobil  pursuant  to  a 
transportation  agreement  dated 
November  3, 1988,  between  Panhandle 
and  Mobil.  Panhandle  would  receive  gas 
at  various  existing  points  of  receipt  on 
its  system  in  Texas,  Oklahoma,  Kansas, 
Colorado,  Wyoming,  and  Dlinois  and 
deliver  equivalent  volumes,  less  fuel 
used  and  unaccounted  for  line  loss,  to 
Gas  Service  Company  in  Marion, 
Johnson,  Moniteau,  Jackson,  Cass, 
Howard,  Pettis,  Cooper  and  Henry 
Counties,  Kansas. 

Panhandle  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  10,000  dkt  and  3,650,000  dkt 
respectively.  Service  under  1 284.223(a) 
commenced  on  November  5. 1988.  as 
reported  in  Docket  No.  ST89-1264-000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  1 157.205 
of  the  Regulations  under  the  Natural 
Cas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  fihng  a  protest  If  a 
protest  is  filed  and  not  withdraw^ 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CaaheO,  | 

Secretary.  '  . 

fFR  Doc.  68-30170  Rled  12-30-88;  8:45  amj 
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(Docket  Na  CPa9-451-000l  | 

Tennessee  Gas  Pipeline  Co^  Request 
Under  Blanket  Authorization 

December  23, 1>«8. 
I      Take  notice  that  on  December  16, 
,  1988,  Tennessee  Gas  Pipeline  Company 
'  (Applicant).  P.O.  Box  2511,  Houston. 
,  Texas  77252,  filed  in  Docket  No.  CP89- 
86-000  a  request  for  authorization 
pursuant  to  ||  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
/  Natural  Gas  Act  and  Applicant's 
^  blanket  certificate  issued  in  Docket  No. 
I  CPB7~U5-000  for  authorization  to 
I  |nt>vide  a  transportation  service  for 
j  Reliance  Gas  Marketing  Company 


(Reliance),  a  marketer,  all  as  more  fully 
set  out  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  October 
20, 19B8,  it  proposes  to  transport  natural 
gas  for  Reliance  from  various  receipt 
points  located  offshore  Louisiana  and 
the  states  of  Texas,  Louisiana, 
Mississippi  and  Alabama.  It  is 
maintained  that  the  points  of  redelivery 
woidd  be  located  at  various  delivery 
points  off  Apphcant's  system. 

The  Applicant  further  states  that 
under  the  contract  the  transportation 
volumes  would  be  as  follows: 
Maximum  daily  quantity — 50,000  dt 
Average  day — 50,000  dt 
Annual  basis — 1,825,000  dt 

It  is  asserted  that  service  under  " 

S  284.223(a)  commenced  November  1, 
1988,  as  reported  in  Docket  No,  ST89- 
108a 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  luider  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  propo8«?d 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casiieit 
Secretary. 
(FR  Doc  88-30172  FUed  12-30-88;  8:45  am| 

■■XMG  COOe  •717-VMI 


(Docket  Nee.  RPS8-67-000,  RP88-41-000 
and  RP88-221-0001 

Texaa  Eastern  Transmisston  Co.; 
Informal  Settlement  Conterenca 

December  23, 198& 

Take  notice  that  a  confei\:nce  wiU  be 
convened  in  this  proceeding  on  January 
25, 1988  at  10:00  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sti^et  NE, 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-reference  dockets. 

Any  party,  as  defined  by  16  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b)  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 


move  to  inte/vene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Dennis  H.  Melvin  (202)  357-8076. 
Lois  a  Cashell, 
Secretary. 

(FR  Doc  88-30173  Filed  12-30-88;  8:45  am| 
■&1JNG  coK  crir-si-M 


(Docket  Na  CPt»-463-000) 

Texas  Gas  Transmission  Corp^ 
Request  Under  Blanket  Authorization 

December  23, 198& 

Take  notice  that  on  December  21, 
1988,  Texas  Gas  Transmission 
Corporation,  (Texas  Gas)  3800  Frederica 
Street  Owensboro,  Kentucky  42301. 
filed  in  Docket  No.  CP89-463-O00  a 
request  pursuant  to  1 157.205  of  the 
Commissions  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP8»-686-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
Texaco  Gas  Marketing  Inc.  (Texaco). 
Texas  Gas  explains  that  the  service 
commenced  November  10, 1988,  under 
i  284.223(a)  of  the  Conunissiim's 
Regulations,  as  reported  in  Docket  Na 
ST89-1212.  Texas  Gas  proposes  to 
transport  on  a  peak  day  up  to  150.000 
MMBtu;  on  an  average  day  up  to  75.000 
MMBtu;  and  on  an  annual  basis  up  to 
54.750,000  MMBtu.  Texas  Gas  proposes 
to  receive  the  subject  gas  from  various 
existing  points  of  receipt  in  Offshore 
Louisiana  and  redeliver  the  volumes  for 
Texaco's  account  at  Eugene  Island  Area, 
Block  250,  Offshore  Louisiana. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CPU 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  1 157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFH  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  SO  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  sltall 
be  treated  as  an  application  for 


V 


( 
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authorizatfoa  pmoant  to  aectioo  7  of 

theNahmlGMAct 

Uiaa< 


SecrHary. 

IFR  Doc  M-«17«  PIM  ia-90-M:  1:48  un) 


(Dodwt NOw OW  «H  0001 
TrunMbw  Qm  Co;  I 


wltUa  30  dajrt  aiter  Iha  time  aUow«d  for 
flling  a  pretMt  die  inataBt  raqoatt  sbati 
be  treated  aa  an  appUcattoo  for 
authorization  purauant  to  sedioo  7  of 
the  Natural  Gaa  Act 
UiaaCaAdL 

(FR  Doc  «S-9n71  PIM  U-W-aO;  t45  am] 
I  oooa  cny-tMi 


Uecrinber  23. 19 

Take  notice  that  on  December  15, 
1968.  TrankUne  Gaa  Company 
(Tranidiae)  P^.  Box  1042.  Hoiutoa 
Texaa  772S1-1642.  filed  In  SS  157.205 
and  284.223  (18  CFR  157.2n6  and  284.223) 
of  the  CooBiiaafoD't  Regulatkma  under 
the  Natural  Gas  Act  for  aothority  to 
provide  interruptible  transportation 
service  for  Mobil  Natural  Gas.  Inc. 
(Mobil)  nder  Tmnkline't  blanket 
transportation  certificate  audK)rization 
which  was  issued  by  Commiasion  order 
on  Apnl  SO.  1W7.  in  Docket  No.  CP8B- 
586-000,  all  as  more  fully  set  forlfa  in  the 
request  which  is  on  file  with  the 
Commission  snd  open  to  public 
inspection. 

TnmkUne  indicates  that  it  wfll  receive 
the  gas  at  vattotts  existing  points  on  its 
system  principally  in  Louisiana  and 
Texas  amd  radaUTar  the  gas  for  the 
account  of  Mobil  to  Panhandle  Eastern 
Pipelina  Coaipaay  (Panhandle)  ia 
Douglaa  Coanty,  Illinois.  Tranklins  vrill 
traasport  die  gas  andar  ita  Rate 
Schedule  FT. 

Trunfcbna  ptopoaes  to  traaaport  ap  to 
IsaOGO  Ot  (dekathanns)  of  gas  par  peak 
day.  appnodaately  7Si,000  Ot  per 
average  day  or  27J754J0O  Dt  annaafly. 
Trankline  states  that  the  tranaportatioa 
service  ooauaenced  under  the  120-day 
aatoautlc  amhotlzation  of  |  284.223(a) 
of  the  Cooaiisaioo's  RegulatioDs  on 
MoteMbar  t,  1988.  pursuant  to  a 

September  &  1988.  Trankline  notiiiad 
tJia  Comayasioo  of  tlie  oommenoemeot 
of  the  tranaportation  servioe  in  Docket 
Na  STa»-1268-000. 

Any  person  or  the  Commission't  staff 
■ay.  aritbin  45  days  after  issuance  of 
tlM  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
rrmmisaifm't  Procedural  Rules  (18  OH 
385J14)  a  aiotion  to  intervene  or  notice 
of  interventioa  and  pursuant  to  i  157 JUS 
of  the  Regalations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
reqaest  If  no  protest  is  filed  within  the 
time  alloarad  therefor,  the  proposed 
activily  ahall  be  deemed  to  be 
aothocixed  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 


UnttadOaa 
Undar 


1 


PlpaUnaCo; 


protest  Is  fUad  and  not  aritbdratva 
within  30  days  after  Ae  Ume  dlowed  for 
filing  a  protest  the  Instant  request  shall 
be  treated  as  an  application  for 
autlwrizatioa  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LobP-CiAsl. 
Secntary. 

(FR  Doc  W-a017S  FUad  U-40-aa:  8:45  aag 
laasnr-eMi 


December  T%%  1M8 

Take  notice  that  on  December  19. 
1968.  United  Gaa  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston.  Texas 
77251-1478.  filed  in  Docket  No.  CP8»- 
457-000,  a  reqaest  parsaant  to  1 157  JOS 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.206)  to 
provide  interruptible  transportation 
servioe  on  behalf  of  Texaco  Gas 
Marketing  (Texaco),  a  marketer  of 
natval  gaa.  under  United's  blanket 
certificate  laaacd  in  Docket  Na  CP08-«- 
000  parsaant  to  section  7  of  the  Natural 
Gas  Act  all  as  more  fuUy  set  forth  in  the 
reqaest  oa  file  arith  the  Commission  and 
open  to  public  inspection. 

Uaitod  states  diat  pursuant  to  an 
interruptible  gas  transportation 
agreement  dated  June  15, 1968.  as 
amended  Cktober  14, 1988.  it  proposes 
to  transport  a  aiaxirattm  daily  quantity 
of  41,200  MMBtu  of  natural  gas  on 
behalf  of  Texaco  bom  various  points  of 
reoetpt  located  offsbore  Louisiana,  and 
aritfain  the  States  of  Louisiana  and 
Mississippi  to  varioas  points  of  delivery 
located  in  the  States  of  Florida. 
Louisiana.  Alabama  and  Mississippi 
The  average  daily  quantity  transported 
is  expected  to  equal  the  maximum  daily 
quantity  transported  and  baaed  tfaoeon. 
the  annual  transportation  voluaoe  is 
estimated  to  be  15.038.000  MMBtu. 
United  advises  that  the  transportation 
service  commenced  October  14. 1988.  as 
reported  in  Docket  No.  ST8O-1068-00a 
pursuant  to  1 28i.223(a]  of  the 
Commission's  Reailations. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
tha  instant  notice  by  the  Commissioo, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
365,214)  a  oiotion  to  intervene  or  notice 
of  intervention  and  pursuant  to  1 157.206 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157  J06)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authortaed  efiiective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 


Unttad  Qaa  Plpa  Um  C04 


December  23, 1988 

Take  aotioe  that  oa  Deoeaiber  15. 
lost.  Uaited  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1479.  Houstoa  Taxaa 
77251-1478,  filed  in  Docket  No.  CP8»- 
432-000,  a  reqaest  porsoant  to 
&  f  157,205  and  284^22  of  die 
Commission's  Regalations  ander  the 
Natural  C^s  Act  for  autfioriiadon  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP8B-8- 
OOa  pursuant  to  section  7  of  the  Natural 
Gas  Act  for  Aikla  Energy  Marketing 
Company,  (AiUa),  a  marketer  of  natural 
gas,  all  as  ntore  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  proposes  to  transport  up  to  a 
maximum  daily  quantity  of  208.000 
MMBtu  of  natural  gas  for  Arkla  from 
various  receipt  points  in  Louisiana, 
Texas.  Kfississippi  to  various  delivery 
points  in  Mississippi.  Louisiana.  Texas. 
Alabama  and  Florida.  United 
anticipates  transporting  up  to  206,000 
per  day  and  average  day,  and  75,1904)00 
MMBtu  annually  for  Arkla.  United 
explains  that  service  commenced 
December  1. 1968.  under  1 284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  Na  ST80-1064. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pmsuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  9 157- 
206  of  the  R^pilatioQS  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  die 
reqaest  If  no  protest  ii  filed  within  the 
time  allowed  therefor,  the  proposed 
acthrityjshall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  writhdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  aa  an  application  for 


StWS^^  'i-Wi- 
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authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lob  D.  Cashell. 

Secretary. 

(FR  Doc  88-30176  Tiled  12-30-68;  8:45  am] 

aaiJNQ  cooc  crir-st-M 

IDocfcet  No.  JO8«-0289m 

Dealgnation  Of  Tight  Formation 
Hidalgo  County,  Taxaa,  Texaa-4;  Tight 
Formation  Determination 

December  23, 198& 

Take  notice  that  on  December  12. 
1988,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  to  the  Commission  its 
determination  that  the  McAlIen  Ranch 
(Cuerra.  E.)  Field  located  in  Hidalgo 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  197a  The 
application  includes  the  Railroad 
Commission's  order  issued  November 
21, 198a  finding  that  the  formation 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  Part  271. 

Any  person  desiring  to  be  heard  or  to 
protest  Texas'  determination  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.  Washington,  DC 
20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214 
(1988)).  All  such  comments  should  be 
filed  within  20  days  after  publication  of 
this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 
Untvood  A.  Watson,  Jr. 
Acting  Secretary. 

(FR  Doc.  88-30207  Filed  12-30-88;  &45  am] 
aaiMQ  cooc  STn-ei-n 


(Docfcat  Na  CP8»-428-0001 

Panhandle  Eaatem  Pipe  Line  Co,; 
Requeat  Under  Blanket  Authortzatkxi 

December  23. 1988. 

Take  notice  that  on  December  22, 
106a*  Panhandle  Eastern  Pipe  Line 


'  Sf-ction  3A1  103  of  the  Cummiaiion't  Regulations 
provide*  that  the  filing  date  i«  the  date  on  which  the 
required  filing  fee  was  paid  Section  381 J06  of  the 
Regulation*  provide*  that  if  the  fee  for  the  initial 
report  aubmitted  under  |  2»4.223(f)(i)  of  the 
Regulation*  i*  paid,  no  fee  i*  required  for  a  blanket 
certificate  reque*t.  in  this  case  the  initial  report  and 
the  related  fee  were  not  aubmitted  until  December 
22. 1968.  Although  Panhandle  submitted  its  request 
on  December  IS,  1988,  consistent  with  the  above, 
the  filing  date  of  the  request  should  be  coniidered 
December  22. 198& 


Company  (Panhandle).  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP89-428-000  a  request 
pursuant  to  88  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223]  for  authorization  to  transport 
natural  gas  for  Amgas,  Inc.  (Amgas),  a 
shipper  and  marketer  of  natural  gas  and 
agent  for  Metamora  Commimity 
Consolidated  Grade  School  District  No. 
1  pursuant  to  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  and  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Panhandle  requests 
authority  to  transport  up  to  60  dt 
equivalent  of  natural  gas  per  day  on  an 
interruptible  basis  for  Amgas  pursuant 
to  a  transportation  agreement  dated 
October  3,  lS8a  between  Panhandle  and 
Amgas.  Panhandle  states  that  the 
transportation  agreement  provides  for 
Panhandle  to  receive  gas  from  various 
receipt  points  on  its  system  in  Texas, 
Oklahoma,  Kansas,  Colorado,  Wyoming, 
Illinois,  Ohio,  and  Michigan  and 
redeliver  the  gas,  less  fuel  and 
unaccounted-for  line  loss  to  Central 
Illinois  Light  Company  in  Tazewell 
County,  Illinois. 

Panhandle  indicates  it  would  provide 
the  service  for  a  primary  term  of  one 
month  from  the  date  of  initial 
transportation  and  continue  to  provide 
the  service  on  a  month-to-month  basis 
until  terminated  by  either  party  upon  at 
least  30  days  prior  notice  to  the  other. 
Panhandle  states  that  it  would  charge 
the  rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  PT. 

It  is  indicated  that  the  estimated 
maximum  daily  volume,  average 
volume,  and  annual  volumes  would  be 
60  dt  equivalent  of  natural  gas,  30  dt 
equivalent  of  natural  gas,  and  10,950  dt 
equivalent  of  natural  gas,  respectively. 
Panhandle  states  it  commenced  a  120- 
day  transportation  service  for  Amgas  on 
November  21, 198a  as  reported  in 
Docket  No.  ST89-1408-000. 

Any  person  or  the  Conunission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
prdfest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed  for 
filing  a  protest  the  histant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Liawood  A.  Watson,  |r„ 
Acting  Secretary. 

[FR  Doc  88-30204  Filed  12-30-88:  8;45  am] 
aajjNO  cooe  trir-ot-a 


(Docket  Na  CP8»-45»-000] 

Tranacontinental  Gas  Pipe  Line  Corp.; 
Request  Under  Blanket  Authorization 

December  23, 198a 

Take  notice  that  on  December  19, 
198a  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  office  Box 
139a  Houston,  Texas  77251,  filed  in 
Docket  No.  CP89-458-000  a  request  for 
authorization  pursuant  to  69  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  and 
Transco's  blanket  certificate  issued  in 
Docket  No.  CP88-32&-000  for 
authorization  to  provide  gas  for  Tejas 
Power  Corporation  (Shipper),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and 
available  for  pubUc  inspection. 

Transco  states  that  the  total  volume  of 
gas  to  be  transported  for  Shipper  on  a 
peak  day  would  be  40,000  dt  on  an 
average  day  would  be  25,000  dt;  and  on 
an  annual  basis  would  be  9,125,000  dt 

Transco  also  states  that  it  would 
receive  the  gas  at  Brazos  Block  A-7, 
Offshore  Texas  and  deliver  the  gas  at  an 
existing  point  of  interconnection 
between  Transco  and  Tennessee  Gas 
Pipeline  Company  in  Wharton  County, 
Texas.  Transco  states  that  it  would 
construct  no  new  facilities  in  order  to 
provide  this  transportation  service. 

Transco  states  that  there  is  no  agency 
relationship  under  which  a  local 
distribution  company  or  an  affiliate  of 
Shipper  will  receive  gas  on  behalf  of 
Shipper. 

Transco  states  that  service  for  Shipper 
commenced  November  1, 198a  pursuant 
to  the  120-day  automatic  authorization 
in  Docket  No.  ST89-1237. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  9  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
rent^est.  If  no  protest  is  filed  within  the 
tima  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
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tioM  allowed  for  filing  a  piotesL  If  ■ 
protest  ia  filad  and  not  withdra%«m 
within  30  days  after  the  time  allowed  for 
nilng  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Uamrood  A.  WalMW.  |r. 
Acting  Secretary. 

(PR  Doc.  88-30206  Filed  12-30-08:  8:45  am] 
sauMQ  coot  tru-st-M 

(Dodm  Na  CM9-474-0M] 

Texas  Qa«  TranwnlMion  Corp.; 
RequMt  Undor  Btankot  AMthorlntlon 

Decenber  23, 1988 

Take  notice  that  on  December  22, 
1968.  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  3800  Prederica 
Street  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-474-000  a 
request  pursaant  to  1 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  natural  gas  on 
behalf  of  Bishop  Pipeline  Corporation 
(Bishop)  under  its  blanket  authorization 
issued  in  Docket  No.  CPB8-«8fMX» 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  whkh  is  on  file  with  the 
CoiDmisaion  and  open  to  public 
inspection. 

Texas  Gas  would  perform  the 
proposed  intermptible  transportation 
•erv'ioe  for  Bishop,  pursuant  to  an 
intermptible  transpoctatlon  aenrioe 
agreement  dated  October  2B,  198B.  The 
transpoitaitton  agreement  is  effective 
throegli  the  end  of  Octuber  1988,  and 
shall  continue  month  to  month 
thereafW  unless  terminated  by  30  days 
prior  notice  by  either  party.  Texas  Gas 
proposes  to  transport  on  a  peak  day  up 
to  aOiOOO  MMBtK  oa  an  arerage  day  up 
to  10,000  k04Bt«:  and  on  an  annual 
basis  IftQSOJOO  ItAffitu  of  natural  gas 
for  Bishop.  Texas  Gas  proposes  to 
receive  the  subject  gas  at  various  points 
located  in  the  states  of  Arkansas. 
Illinois.  Indiana.  Kentucky,  Louisiana 
(indudiog  Offshore  Louisiana).  Ohia 
Tennessee,  and  Texas.  It  is  stated  that 
the  points  of  delivery  are  as  follows: 
City  of  Brownsville.  Tennessee.  City  of 
Covington.  Tennessee,  Qty  of  {ackaon. 
Tennessee  and  the  Memphis  L^t  Gas 
and  Water  Division.  The  ultimate 
consumers  are:  Brownsville  Utility 
Departneot,  Haywood  Company,  Lydall 
CorporatiaB.  Materials  Division.  Charms 
Cofopany,  Florida  Steel  CorporaticxL 
Baptist  HoapitaL  CargilL  Inc.,  Conley 
Frog  k  Switch  Co..  Cefo«ex  Corp..  Clao 
Wrap  DivisiOB.  Cochran  Corporation, 
Dixioa  Kimberly  Clark.  Lehman-Roberts 


Company,  Memphis  State  University, 
QO  Chemical  Co.,  St.  Joseph  Hospital, 
SL  Franda  Hospital,  Taylor  Forge 
IntemationaL  Stroh  Brewing  Co..  and 
VelsiooL  Texas  Gas  avers  that  no  new 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
t  284.223(a)(1)  of  the  Commission's 
Regulations.  Texas  Gas  commenced 
audi  self-implementing  service  on 
November  11, 1988,  as  reported  in 
Docket  No.  STBe-1211-000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pxvsuant  to  1 157.205 
of  the  Regualtions  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Unwood  A.  Walaoa.  |r., 
Acliag  Seentaiy. 

[FS  Doc.  88-90208  Filed  14-30-81:  MS  sibI 
1 0008  srtr-«Mi 


ENVmONMENTAL  PROTECTION 
AGENCY 


|ER-flU.-3601-4] 


nvQMMfSOns;  AVMBDMRy  Ol  CfM 


Availability  of  EPA  comments 
prepared  December  12. 1968  through 
December  16, 1988,  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2Kc)  of  the  National 
Enviromnantal  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activibes  at  (202)  382-J074. 

Aa  explanation  of  the  ratings  assigned 
to  draft  errrironmental  impact 
statenenta  (EiSs)  was  published  in  FR 
dated  April  22. 1968  (S3  FR  13318). 

Draft  EISs 

ERP  Na  O-BLM-G65048-NM.  Rating 
LO,  White  Sands  Resource  Management 


Plan,  McGregor  Range.  Implementation. 
Otero  County,  NM. 

Summary:  EPA  has  no  objections  to 
proposed  project  and  concurs  with 
ELM'S  preferred  Alternative  C.  Specific 
comments  offered  for  BLM^s 
consideration  included:  (1)  Minimizing 
vegetation  disturbance  to  arroyo 
habitats  by  limiting  mineral  and 
livestock  activities  in  these  areas,  and 
(2)  Developing  site  specific  watershed 
management  plans  for  review  by 
resource  agencies. 

ERP  Na.  D-COE-K6001&-CA,  Rating 
B02,  Los  Angeles  Raiders  Football 
Stadium,  Parking  and  Associated 
Facilities  Development  Land  Use 
Change  and  Imptementation,  Santa  Pe 
Dam  Flood  Control  Basin  and 
Recreation  Area.  City  of  Irwindale,  Los 
Angeles  County,  CA. 

Summary:  H'A  expressed 
environmental  objections  because 
proposed  project  features  could 
eliminate  or  degrade  a  major  portion  of 
an  alluvial  sage  scrub  habitat  a  scarce 
regional  resource.  EPA  asked  that  the 
Corps  of  Engineers  not  lease,  sublease 
or  declare  as  excess  property  any  of  the 
178  acres  of  Federal  property  within  the 
Santa  Fe  Flood  Contn^  Basin. 

ERP  No.  DS-FHW-A41710-NY.  Rating 
LO,  Southern  Tier  Expressway 
ConstTuctJoa  Coming  Area.  Painted 
Post  to  NY-414,  Reevaluation  of 
Alternatives  and  Updated  information. 
Funding.  Steuben  County,  NY. 

Summary:  EPA  has  no  objections  to 
the  project  as  proposed.  However,  we 
have  requested  that  the  final 
supplemental  EIS  contain  more  specific 
information  concerning  mitigation 
measures  to  improve  and  maintain 
aquatic  habitats. 

ERP  Na  D-UMT-K54018-CA.  Rating 
EC2,  Colma  BART  Station  Project 
Transit  Improvements,  Funding.  San 
Mateo  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  that  the 
proposed  project  would  adversely  affect 
the  water  quality  and  beneficial  uses  of 
the  Colma  Creek  drainage  basin  without 
a  firm  commitment  to  adopt  and 
implement  effective  mitigation 
measures. 

FtaalEISs 

ERP  No.  P-BLM-K610e8-CA. 

California  Section  202  Wilderness  Study 
Areas  (WSAs)  Wilderness 
Recommendations,  South  Warner 
Contiguous  and  Carson  Iceberg  WSAs, 
Wilderness  Designation 
Recoaunendatioo.  Modoc  County.  CA 
and  Alpine  County,  NV. 


B"»ir'* 
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Summary:  Review  oif  the  final  EIS  wa.s 
not  deemed  necessary.  No  formal 
comments  were  sent  to  the  agency. 

ERP  Na  Fl-BLM-K8108a-CA. 
California  Section  202  Wilderness  Study 
Areas  (WSAs)  Wilderness 
Recommendation,  Gercia  Mountain. 
Rockhouse,  Domeland,  Machesna,  Yolla 
BoUy  and  Big  Butte  WSAs'. 
Nonwikiemess  Designation 
Recommendations,  San  Obispo,  Tulare. 
Kern,  Tehama,  Mendocino  and  Trinity 
Counties.  CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comments  were  sent  to  the  agency. 

ERP  No.  F-BLM-L67018-AK.  Beaver 
Creek  Watershed,  Placer  Mining 
Managemerrt  Plan,  Approval  and  404 
Permit  Implementation,  White 
Mountain  National  Recreation  Area. 
Anchorage,  AK. 

Summary:  EPA  supports  the 
additional  placer  mining  reclamation 
components  which  have  been 
incorporated  into  the  Proposed  Action, 
althou^  the  final  EIS  remains  unclear 
what  criteria  would  be  considered  in 
implementing  the  rw:lamatron  measures. 
Therefore,  EPA  has  remaining  concerns 
regarding  the  degree  of  actual 
improvement  in  environmental 
conditions  that  may  resuh  from  the 
Proposed  Action.  EPA  is  also  concerned 
that  a  Rmited  data  base,  predictive 
uncertainties,  and  potential  cumulative 
effects  is  difficult  fo  determine  die 
significance  of  conclusions  regarding 
water  quality  and  habitat  effects  from 
placer  mining  discharges. 

ERPNa  FB-CC«-K360U-CA,  Santa 
Ana  River  Main&tream  and  Santiago 
Creek  Moltipur]>o8e  Flood  Control 
Project  Additional  Alternatives  and 
Updated  Information,  Riverside.  Orange 
and  San  Bernardino  Countie*.  CA. 

SuiTimary:  EPA  expressed  its 
nmtiriuing  obiections  concerning 
adequate  aiitigiition  measures  for  the 
loss  of  aquatic  and  riparian  habitats, 
including  the  loss  of  a  productive  trout 
fishery,  and  the  project's  lack  of  full 
compliance  with  the  Clean  Water  Act 
section  404(b)(1)  Guidelines,  which 
regulate  the  discharge  of  dredged  or  fill 
materials  into  waters  of  the  United 
States. 

ERP  Na  P-FHW-B50006-ME,  Fore 
River  Bridge/Million  Dollar  Bridge /jifF^ 
77  Rehabilitation  or  Replacement 
Broadway  in  South  Portland  lo  York 
Street  in  Portldnd.  Section  10  and  404 
Permits,  USCG  Bridge  Permrt  and 
Funding,  Fore  River,  Cumberland 
County,  ME. 

Summary:  RPA  has  determined  that 
the  final  EKs'  preferred  alternative,  the 
modified  Down  Stream — Broadway 
aligrunent  does  not  comply  with  the 


404(b)(1)  Guidelines.  EPA  requests  that 
FHWA  and  MDOT  reconsider  the 
selection  of  tf»e  rehabilitation,  the  DSf 
WO  long  aligranent  end  the  DS/W  Low- 
level  long  alignment  which  we  believe 
are  environmentally  acceptable.  EPA 
will  recommend  that  the  U.S.  Army 
Corps  of  Engineers  deny  the  Section  404 
permit  for  this  dot  .irienf  s  prefeiied 
alternative. 

ERP  No  F-FHW-K40158-CA.  1-5/ 
Santa  Ana  Freeway  Widening  and 
Interchanges  Reconstruction,  CA-22/57 
Interchange  fo  CA-55.  Funding  and  401 
Permit  Orange  Cotmty,  CA. 

Summary:  EPA  expressed  contimring 
concerns  about  the  pn^ect's  potential  to 
exacerbate  air  quality  problems  in  the 
South  Coast  Air  Basin,  an  area  which 
currently  experiences  serious  violations 
of  the  National  Ambient  Air  Quality 
Standards.  EPA  asked  that  dte  Record  of 
Decision  contain  a  oommitment  to 
implement  applicabte  transportation 
control  measures  found  in  die  Area 
Quality  Management  Han  and  other 
measores  to  improve  air  quaKtv. 

ERP  No.  F-4TtC-A9»183-O0. ' 
Regulations  Governing  Independent 
Power  Producers  (RM«>-4-000)  and 
Regulations  Governing  Bidtfing 
Programs  (RM88-5-aOI^, 
Implementation. 

Summary:  EPA's  concerns  are  drat  (1) 
the  consequences  of  "global  warming" 
could  have  adverse  enviroomental 
impacts  and  need  to  be  addressed  in 
EISs  that  involve  shifts  in  energy 
sources  or  consumption  and  (2)  we 
continne  to  recommend  that  FHIC 
consider  methods  to  link  state  adoption 
of  bidding  programs  to  load 
management  and  conservation. 

Ddted  December  28, 1988. 
Richard  E.  SaDdetaan, 
Director,  Office  ofFedemJAttivttKS. 
|FR  Doc.  88-30191  Filed  t3-30-8«;  8.4*  am) 
SMwo  coot  l«6«  go  m 


1988,  has  been  withdrawn  as  of 
December  13, 1988. 


FB)ERAL  EMERGBICY 
MANAGEMENT  AGENCY 

IDocfcet  No.  FEMA^EP-7-1A-3| 

Iowa  State  and  Local  Offsfta 
Radiological  Emergency  Response 
Plans  site-specffic  to  the  Duane  Arnold 
Energy  Center  Notice 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKNK  The  Federal  Emergency 
Management  Agency  hereby  gives 
notice  that  the  negative  firjding  on 
o^site  radiological  emergency  response 
planning  for  the  Duane  Arnold  Er»erg>' 
Center,  posted  in  ri>e  Federal  Register, 
Vol.  53,  No.  71,  Wednesday.  April  13, 


:  Withdrawal  of  the  March  30. 
1988,  negative  fio<fing  is  a  resolt  of  the 
State  of  Iowa's  submission  of  significant 
nffsite  plan  revisions  and  a  more 
accurate  Evacuation  Time  Study,  as  well 
as  the  results  of  the  Duane  Arnold 
biennial  exercise  conducted  on 
November  9, 1968,  and  a  remedial  drill 
on  December  1. 1986.  Based  on  these 
plan  submissions  and  exercise 
demonstrations,  FEMA  is  withdrawing 
the  finding  dted  above,  which  had  been 
issued  pursuant  to  44  CFR  3Sa  12(c). 

For  further  details  with  respect  to  this 
action  refer  to  Docket  File  FEMA-REF^ 
7-IA-^  maintained  by  the  Regional 
Director.  FEMA  Region  VU.  911  Walnut 
Street  2nd  Floor.  Kansas  City.  Missouri 
64106  (816-28^7060). 

For  tbe  Federal  Emeigenc^  ManagprnefK 
Agency. 

loaepli  A  Moraiaad, 

Acting  Associate  Director.  State  and  Local 
Progroass  and  Support 

(FR  Doc  8»-«>I77  FJted  12-30-89;  8j45  ani| 
BRIMB  oooc  •7ia-7i-n 


FEDERAL  HOME  LOAN  BANK  BOARD 

[Na  88-13901 

rxtwnn  or  neoeimr  ana  i^onauci  or 
ReeehrersMps;  Repos,  Financial 
Contracts,  and  Special  Accounts 

Date.  Decnaber  22. 1888. 

AGENCT:  Federal  Home  Loan  Bank 

Board. 

Acnoir  Notice. 


SUMMMm  The  Federal  Hoaie  Loan  Bank 
Board  ("Board")  is  supplementing  earlier 
resolutions  concerning  American 
Savings  and  Loan  Association,  Stockton. 
Cahfomia  ("American'7  »>d  its 
successor,  American  Savings,  A  Federal 
Savings  and  Loan  Association 
("Amtirican  Federal"),  to  provide  thai 
the  pro<ectiocK  afforded  to  certain 
persons  and  entities  engaged  in  certain 
transactions  with  American  or 
American  Federal  will  be  afforded  to 
such  persons  or  entities  engaged  in 
similar  transactions  with  sn  association 
(hereLnafter  designated  as  "Collecttng 
Association")  to  which  certain  of  the 
assets  (including  mortgage-backed 
securities)  and  liabilities  of  American 
Federal  may  be  transferred.  Thfc  Boerd 
is  also  indicating  its  intention  to 
authorize  Collecting  Association  to 
enter  into  certain  security  agreements 
with  broiier-dealers  and  tbi^  affiliates. 
EFFCCnve  date:  December  22. 1988. 
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(TiON  contact: 
Lawrence  W.  Hoyes,  Deputy  General 
Counad  for  PSUC  (202)  377-6428;  or 
Deborah  E.  SiegeL  Attorney,  Office  of 
General  CoiuueL  (202)  377-6848:  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW^  Washington.  DC  20552. 
■u^wjMPiTAitY  mromumott  The 
Board  has  adopted  the  following 
resolution: 

Whereas.  The  Federal  Home  Loan 
Bank  Board  ("Board")  has  previously 
adopted  Resolutions  No.  88-149  and  8a- 
463  regarding  "Repos"  and  "Financial 
Contracts"  of  American  Savings  and 
Loan  Association,  Stockton,  California 
("American"),  and  the  Board  has 
supplemented  such  Resolutions  to  apply 
to  "Repos"  and  "Financial  Contracts"  of 
American  Savings,  A  Federal  Savings 
and  Loan  Association  ("American 
Federal")  pursuant  to  Resolution  No.  88- 
947  (as  so  supplemented,  respectively 
the  "Repo  Resolutions")  and  the 
"Financial  Contracts  Resolutions"):  and 

Whereas.  The  Board  has  previously 
adopted  Resolution  No.  88-29.  regarcUng 
"special  accounts"  of  insured 
institutions,  the  Executive  Director  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("Corporation")  has  issued 
certain  commitments,  in  accordance 
with  that  Resolution,  regarding  "special 
accounts"  of  American  in  a  letter  to  Mr. 
William  Popejoy  dated  June  27. 1968 
(including  Annex  A  and  Schedule  A 
thereto).  ("Commitment  Letter"),  the 
Board  has  supplemented  such 
Resolution  and  Commitment  Letter  to 
apply  to  "special  accounts"  of  American 
Federal,  and  the  Executive  Director  of 
the  Corporation  supplemented  the 
Commitment  Letter,  in  accordance  with 
such  Resolutions,  to  apply  to  "special 
accounts"  of  American  Federal  in  a 
letter,  dated  September  12. 1968.  to 
William  Popeioy  (collectively,  the  "CD 
Commitment"):  and 

Whereas,  The  Board  has  determined 
ttiat  the  extension  of  the  commitment 
regarding  payment  of  iiwurance  would 
ensure  liquidity  for  a  successor 
association  to  American  Federal  and 
that  such  action  would  serve  to  reduce 
the  operating  losses  and  potential  cost 
of  liquidation  of  any  such  successor 
association;  and 

Wbeieas.  The  Board  desires  to 
supplement  the  Repo  Resolutions,  the 
Financial  Contracts  Resolutions  and  the 
CD  Commitment  (which 
supplementation  the  Board  does  not 
consider  to  be  an  amendment  or 
rescission  of  such  Resolutions  and 
Commitment)  to  take  into  account  a 
transfer  of  certain  assets  (inchiding 
mortgage-backed  securities)  and 
liabilities  of  American  Federal  to  an 


Institution  the  accounts  of  which  are 
insured  by  the  Corporation  ("Collecting 
Association"),  and  to  provide  the  same 
protections  and  commitments  to 
counterparties  to  Repos  and  Financial 
Contracts  entered  into  with,  or 
transferred  from,  American  Federal  to 
Collecting  Association  and  to  holders  of 
"special  accounts"  in  Collecting 
Association  or  in  such  accounts 
transferred  from  American  Federal  to 
Collecting  Association:  and 

Whereas,  The  Executive  Director  of 
the  Corporation,  to  implement  the  policy 
set  forth  in  Resolution  No.  88-29.  in 
lettera  to  William  Popejoy  dated  July  25. 
1968.  and  July  29. 1968.  authorized 
American  to  enter  into  a  security 
agreement  in  a  form  substantially 
similar  to  the  security  agreement 
attached  to  and  referenced  in  such 
correspondence  ("Security  Agreement"), 
and  by  letter  dated  October  4. 196a 
extended  such  authorization  to  apply  to 
American  Federal:  and 

Whereas,  Collecting  Association  may 
desire  to  enter  into  a  security  agreement 
with  broker-dealen  or  their  affiUates  in 
a  form  substantially  similar  to  the 
Security  Agreement  (a  copy  of  which  is 
in  the  Minute  Exhibit  File),  and  such 
action  would  serve  to  reduce  the 
operating  losses  and  potential  cost  of 
liquidation  of  Collecting  Association: 

Now.  Therefore,  the  Board  resolves  as 
follows: 

1.  Collecting  Association,  upon 
acquisition  of  assets  and  liabilities  of 
American  Federal  is  hereby  designated 
as  eligible  to  receive  the  benefits  of 
Board  Resolution  No.  88-29. 

2.  All  references  in  the  Repo 
Resolutions,  the  Financial  Contracts 
Resolutions  and  the  CD  Commitment  to 
"American".  "American  Savings"  and 
"American  Federal"  ehall  also  be 
references  to  Collecting  Association, 
and  the  Repo  Resolutions  and  Financial 
Contracts  Resolutions,  as  supplemented 
hereby,  shall  apply  to  "Repos"  and 
"Fmancial  Contracts"  entered  into  by 
Collecting  Association  or  transferred 
from  American  Federal  to  Collecting 
Association,  and  the  CD  Commitment, 
as  supplemented  hereby,  shall  apply  to 
special  accounts  in  Collecting 
Association  or  transferred  from    . 
American  Federal  to  Collecting 
Association. 

3.  Collecting  Association,  upon 
acquisition  of  assets  and  liabilities  of 
American  Federal  Is  hereby  authorized 
to  enter  into  a  security  agreement  with 
broker-dealers  or  their  affiliates  in  a 
form  substantially  similar  to  the 
Security  Agreement 

4.  There  resolutions  shall  be  effective 
immediately  upon  their  adoption  by  the 
Board. 


5.  The  Secretary  of  the  Board  shall      ^ 
forward  these  resolutions  for 
publication  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Waahinstoo. 
Assistant  Secretary. 

[FR  Doc.  88-30237  Filed  12-30-88;  &-45  am) 
MUMO  coos  STat-ei-ii 


(Na  88-1391] 

Brok«r«d  Deposits;  RsceivsrsMp  of 
Amoflcan  Savings,  A  Fsdsral  Savings 
and  Loan  Association 

Date:  Deceml>er  22, 19e& 

AOCNCV:  Federal  Home  Loan  Bank 

Board. 

ACnow:  Notice. 

■UMMOHT  The  Federal  Home  Loan  Bank 
Board  is  supplementing  earlier 
resolutions  concerning  American 
Savings  and  Loan  Association.  Stockton, 
California  ("American"),  and  its 
successor,  American  Savings.  A  Federal 
Savings  and  Loan  Association.  Stockton, 
California  ("American  Federal")  to 
provide  that  an  authorization  of  the 
acceptance  of  brokered  deposits  by 
American  Federal  would  be  provided  for 
a  successor  association  to  American 
Federal  to  which  certain  of  the  assets 
and  liabilities  of  American  Federal 
would  be  transferred  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  receiver  for  American 
Federal. 

iFnCTlVt  DATE  December  22. 1988. 
FOR  RIRTMER  INFORMATION  CONTACT 
Lawrence  W.  Hayes,  Deputy  General 
Counsel  for  FSUC,  (202)  377-6428; 
Deborah  Dakin,  Regulatory  Counsel 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel,  (202)  377- 
6445:  Deborah  E.  Siegel  Attorney,  Office 
of  General  Counsel.  (202)  377-6848; 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW.,  Washington.  DC  20552. 
•UmOMMTARV  mformation:  The 
Board  has  adopted  the  following 
resolution: 

Whereas,  the  Federal  Home  Loan 
Bank  Board  ("Board")  had  previously 
adopted  Resolution  no.  87-616.  dated 
|une  3. 1987,  regarding  the  acceptance 
by  American  Savings  and  Loan 
Association.  Stockton,  California  ("Old 
American")  of  brokered  deposits  up  to  a 
maximum  limit  of  $2.5  billion  of  total 
deposits  ("Brokered  Deposit 
Resohirton"):  and 

Whereas,  the  Board,  by  its  Resolution 
No.  8&-924.  dated  September  5, 1968, 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation") 
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as  receiver  for  Old  American,  and 
pureuant  to  an  Acquisition  Agreement 
dated  September  6, 1988  between  the 
Corporation  and  American  Savings,  A 
Federal  Savings  and  Loan  Assoication 
("American  Federal"),  the  Corporation 
ti^nsferred  substantially  all  of  the 
assets  and  liabilities  of  Old  American  to 
American  Federal;  and 

Whereas,  the  authorizations  granted 
to  Old  American  pursuant  to  the 
Brokered  Deposit  Resolution  were 
extended  to  American  Federal  pursuant 
to  Board  Resolution  No.  68-459,  dated 
September  12, 1988;  and 

Whereas,  the  Board  desires  to 
supplement  the  Brokered  Deposit 
Resolution  (which  supplementation  the 
Board  does  not  consider  to  be  an 
amendment  or  rescission  of  such 
resolution  or  of  any  supplemex^t  thereto) 
to  lake  into  account  a  transfer  of 
American  Federal's  brokered  deposits  to 
an  institution  the  accounts  of  which  are 
insured  by  the  Corporation  (hereinafter 
designated  as  "Collecting  Association"), 
and  to  provide  the  same  authurizations 
to  Collecting  Association  as  were 
provided  to  Old  American  and 
American  Federal; 

Now,  Therefore,  the  Board  Resolves 
as  Follows: 

1.  All  rights  and  authorizations 
granted  to  Old  American  and  American 
Federal  pureuant  to  the  Brokered 
Deposit  Resolution  (as  supplemented  by 
Board  Resolution  No.  88-959)  shall  be 
extended  to  Collecting  Association  upon 
acquisition  of  certain  assets  (including 
mortgage-backed  securities)  and 
liabilities  (inchiding  brokered  deposits) 
of  American  Federal. 

2.  All  references  in  the  Brokered 
Deposit  Resolution  to  "American"  and 
"American  Savings"  shall  also  be 
references  to  Collecting  Association. 

3.  The  Secretary  of  the  Board  shall 
forward  these  resolutions  for 
publication  in  the  Fedoral  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
NMiiiMY.Wadiington, 

Assistant  Secretary. 

jFR  Doc  «^-30238  Filed  12-30-8ft  8:45  ain| 
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FEDERAL  MARITIIIE  COMMISSiON 

Item  Submitted  for  0MB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
items  have  been  submitted  to  0MB  for 
review  pureuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3601.  et. 
seq.).  Requests  for  information, 
including  copies  of  the  collection  of 


information  and  supporting 
documentation,  may  be  obtained  from 
John  Robert  Ewers.  Director,  Bureau  of 
Administration,  Federal  Maritime 
Conunission,  1100  L  Sti-eet  NW..  Room 
12211,  Washington,  DC  20573,  telephone 
number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  lt«i)s  Submitted  for  OMB 
Review 

46  CFR  Port  552—FinanriaJ  Reports  of 
Vessel  Operating  Common  Carriers  by 
Water  in  the  Domestic  Offshore  Trades 
and  Related  Forms  FMC-355  and 
FMC-378 

FMC  requests  an  extension  of 
clearance  for  regulations  which 
estabhsh  methodologies  to  be  used  in 
evaluating  rates  filed  by  vessel 
operating  common  carriere  in  the 
domestic  offshore  trades  who  are 
subject  to  the  Intercoastal  Shipping  Act 
1933.  Total  estimated  annual  burden  for 
13  tug  and  barge  operatore  and  20  self- 
propelled  operators  is  2559.6  manhours. 
Total  estimated  annual  cost  to  the 
Federal  Government  is  approximately 
$17,050:  total  estimated  annual  cost  to 
respondents  is  approximately  $44,000. 

46  CFR  Port  553— Financial  Exhibits  and 
Schedules  of  Non-Vessel-Operating 
Common  Carriers  in  the  Domestic 
Offshore  Trades  and  Related  Form 
FMC-379 

FMC  requests  extension  of  clearance 
for  regulations  which  will  facilitate  the 
orderly  acquisition  of  data  required  in 
those  instances  where  the  Commission 
institutes  an  investigation  and  hearing 
with  respect  to  proposed  rate  changes 
by  non-vessel  operating  common 
carriers  in  the  domestic  offshore  trades 
subject  to  the  Shipping  Act.  1933. 

Although  no  reports  have  been 
received  in  the  past  eight  years, 
potential  estimated  respondent  universe 
is  60  with  an  estimated  300  manhoura 
per  vear.  The  annual  cost  to  the  Federal 
Government  and  respondents  is  nominal 
because  there  is  no  reason  to  believe 
that  a  significant  number  of  reports  will 
be  received  during  the  renewal  period. 

foaepfa  C  PoDuns. 

Secretary. 

|FR  Doc  88-30185  Filed  12-30-88;  &45  am) 
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Notice  of  Agreement<s)  Fled 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Noj  202-010790-OOa 
Title:  Israel  Eastbound  Conference. 
Parties: 

Zim  Israel  Navigation  Co.,  Ltd.  (Zim 

Container  Service  Division) 
Farrell  Lines,  Ina 
Lykes  Bros.  Steamship  Company,  ln& 

Synopsis:  The  proposed  modification 
would  prohibit  any  party,  either 
individually  or  jointly  with  any  other 
carrier  or  carriers,  from  entering  into  an 
individual  loyalty  contract  in  the 
Agreement  trade.  It  would  further 
prohibit  any  party  from  taking 
independent  action  with  respect  to 
loyalty  contracts. 

Agreement  Noj  217-011224. 

Title:  Mediterranean/Puerto  Rico 
Space  Charter  Agreement. 
Parties: 

Compania  Trasatlantica  Espanola 

(Spanish  line) 
Nordana  Line  AS 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  and  slots  from  one  another  in  the 
trade  between  and/or  via  all  ports  on 
the  Iberian  Peninsula  and/or  in  the 
Mediterranean  Sea  and  ports  in  Puerto 
Rico  Island.  Any  chartering  will  be       , 
voluntary.  | 

By  Order  of  the  Federal  Maritime 
Commission. 

batted  Decemt>er  27, 198a 
losepb  C  Polldhs,  :  .    .i. 

Secretary. 
(FR  Doc.  88-30147  Piled  12-30-88;  8:45  aiA) 
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Coloatat  aanc  Cafpu,  al  aU 
tf  fng«etai 

The  companies  usiea  in  this  notice 
have  filed  an  appUcation  under 
i  22S^a)(l)  of  th«  Board's  Regulation 

Y  flZ  CFR  2&23(a)tin  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  HoMfaig  Company  Act  (12  U.S.C 
1843(c)(8))  and  1 22S^(a)  of  Regulation 

Y  (12  CFR  22S.21(a))  to  conmience  or  to 
engage  at  novo,  either  directly  or 
thnmgh  a  subsidiary,  in  a  noniMnking 
activity  that  is  Ksted  in  i  22S^  of 
Regulation  Y  as  dosely  related  to 
banking  and  pemissibie  for  bank 
holding  cpipianiea.  Unless  otherwise 
noted,  svdl  activities  wffl  be  conducted 
throaghoot  tiw  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Goveiiiuis.  Interested  persons  may 
express  tiieir  views  in  writing  on  the 
question  whether  consummation  of  tlra 
proposal  can  "reasooably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  onfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  tiaa  of  a  bearing, 
identifying  specificaUy  any  questions  of 
fact  that  are  in  dispute,  stmunarizing  tiie 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appHcations  must  be 
received  at  tha  Raaerve  Bank  indicated 
or  the  offices  of  the  Board  of  Covenian 
not  later  tkan  Jaouary  23. 1988. 

A.  Fadsaal  Kaaafva  Baak  of  Clavalaad 
Qolm  I.  Wbdcd.  Ir..  Vice  President)  1458 
East  Sixtk  Straet  Ckveland.  Ohio  44101: 

1.  Colonial  Banc  Corp..  Eaton,  Ohio; 
to  engage  de  novo  through  Fiiwncial 
Services,  Inc.,  Eaton.  Ohio,  in  securities 
brokerage  activities,  porsuant  to 
i  22S.25(b)(15)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserva  Bank  of  Ririnnnnd 
(Uoyd  W.  Bostian.  \t..  Vice  President) 
701  East  Byrd  Street  Rfcfamond.  Virginia 
23281: 


1.  Matewan  BoftcShtrm.  Inc., 
Matotwaa  West  Virgiida:  to  engage  di? 
novo  through  Matewan  Ventare  Fund. 
In&.  Matewan.  West  Vir^aia.  in  Baking 
and  servicing  conaerctal  foana  and 
other  axtsnaiaaa  of  credit  and  making 
eqintjr  iavaateants  d  %  peroant  or  lam. 
pursoant  to  f  22SJS(bMlXi^  of  the 
Boatd'aRafiilattanY. 

System.  DacMbar  27, ' 


OOCF^wOfy  of  tft^  BOQFOw 

(Fft  Ooc  80-30140  POed  12-90-88:  8:45  am) 


EMictMatnr  Financial  Corp^  •!  M4 

►fcy:«nd 

lOfl 


The  companies  bated  ia  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  \mX\  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  22S.14)  to  become  a  baidc  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  tliat  are 
considerad  in  acting  on  the  applications 
are  set  fiorth  in  section  3(<^  of  the  Act  (12 
U.&C  laczic)). 

Bach  appocation  is  available  for 
imnediato  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
pmressinft  it  wtU  also  be  available  for 
inspectiott  at  the  oCBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  woold  not  safBce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  siimmariTJng  the  evidanca  that 
would  be  presented  at  a  heariag. 

Unless  otherwise  noted,  nnmments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
23,1980. 

A.  Federal  Rasarve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Eastcheater  Financial  Corporation, 
White  Plains.  New  York;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  votiiag  riiares  c^ 
Eastchester  Savhigs  Bank.  White  Plains, 
New  York. 

B.  Fedaral  Reserve  Bank  of  RScfanend 
(Lloyd  W.  Bostian.  )r..  Vice  President] 
701  East  Byrd  Street.  Richmond  Virginia 
23281: 

1.  Creator  Fiitancial  Corporation, 
Richmond.  Virginia;  to  acquire  100 


percent  of  the  voting  shares  (rf  Colonial- 
American  Bmkshares  Corporation. 
Roanoke.  Virginia,  and  thereby 
indirectly  acquire  The  Mountain 
National  Bank  of  Clifton  Forge.  Clifton 
Forge,  Virginia,  and  Colonial-American 
National  Bank.  Roanoke.  Virginia. 

C  Psdaral  Reserve  Bank  of  Chi*  -go 
(David  S.  Epstein.  Vice  President)  J3D 
Souti)  LaSaQe  Street.  Chicago,  Illinois 
60890: 

1.  Coat  City  Corporation,  Wihnette. 
Illinois;  to  bclcome  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  AHiE^  BaJic 
Corporation.  Morton  Grove.  Iflinois,  and 
thereby  indirectly  acquire  Allied  Bank/ 
Coal  Caty  National  Coal  aty,  Illinois. 

2.  Farmers  Savings  Bank,  Trustee  of 
Farmers  Savings  Bank  Employee  Stock 
Ownership  Plan  and  Triist.  West  Union. 
Iowa,  to  become  a  bank  holding 
company  by  acquiring  49.1  percent  of 
the  voting  shares  of  Fanners  Savings 
Bank.  West  Union.  Iowa. 

Board  of  Coreraars  of  the  Fedaral  Reserve 
System.  December  27.  ig6& 
William  W.  mrilM. 
Secretary  of  the  Board. 
[PR  Doc  a0-3«tSO  Pliwl  12-3IM0e  8:45  am) 
aauMO  oooc  ttis-ei-M 


Jaaon  Bankaharaa,  Inc4  Formation  of. 
Acqulaition  by,  or  Harfar  of  Bank 

landAcqulattlonof 


The  company,listed  in  this  notice  has 
applied  under  section  {  225.14  of  the 
board's  Regulation  Y  (12  CFR  225.14)  for 
the  board's  approval  under  section  3  of 
the  bank  Holding  Company  Act  (12 
U.S.C  1842)  to  become  a  bank  hokiing 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
bated  company  has  also  applied  under 
(  225.23(a)(2)  of  Regulation  Y  (12  CFR 
S  225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
lB43(cHB))  and  S  225.21(a)  of  Regulati'on 
Y  (12  CFR  22S.21(a))  to  acquire  or 
control  voting  securities  er  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  \  225.25  of 
Regulatioa  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activites  wHl  be  conducted 
throoghoal  the  United  States. 

The  application  is  avaiiaUe  for  I 

iamediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


T  r 
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Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  23, 
1989. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
025  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

X.Jackson  Bankshares,  Inc.,  Offerie, 
Kansas;  to  acquire  The  Bucklin  State 
Bank.  Bucklin.  Kansas. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  engage  in 
expanding  the  scope  of  its  presently 
authorized  general  insurance  agency  to 
include  serving  the  area  within  a  ten- 
mile  radius  of  Bucklin,  Kansas 
(population  788). 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  Z7, 1988. 
WilMam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  88-30151  Filed  lZ-30-«8:  8:45  am) 
■aiMC  cooc  szie-ei-a 


Ctianga  In  Bank  Control  Notlcaa; 
AcquisitkMia  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contit)l  Act  (12  U.S.C  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 


express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  23, 1989. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President),  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Mr.  Alex  Patterson,  Mount  Sterling, 
Kentucky;  to  acquire  an  additional  1.20 
percent  of  the  voting  shares  of  Mount 
Sterling  National  Holding  Company, 
Mount  Sterling,  Kentucky,  thereby 
increasing  applicant's  ownership  to 
11.20  percent. 

B.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C  Sumner,  Vice  President),  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Faye  Corgile,  Clenwood,  Arkansas; 
to  acquire  100  percent  of  the  voting 
shares  of  Caddo  Holding  Company, 
Incorporated,  Clenwood,  Arkansas,  and 
thereby  indirectly  acquire  Caddo  First 
National  Bank,  Clenwood,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27, 1988. 

William  W.  Wiles, 

Secretary  of  the  Board 

(FR  Doc  88-^0152  Rled  12-^0-88;  8:4i"Bm^- 
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DEPAftTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Fkiandng  Administration 
IIOA-019-M] 

Medicara  Program;  Meeting  of  the 
Advisory  Committee  on  Home  Health 
Claims 

AOENCV:  Health  Care  Financing 
Adminisb-ation  (HCFA),  HHS. 
action:  Notice. 


:  This  notice  announces 
meeting  dates  of  the  Advisory 
Committee  on  Home  Health  Claims  for 
the  purpose  of  studying  the  reasons  for 
the  increase  in  the  denial  of  claims  for 
home  health  services  during  1986  and 
1987,  the  ramifications  of  the  increase, 
and  the  need  to  reform  the  process 
involved  in  these  denials,  llie  meetings 
will  be  open  to  the  public. 
DATES  AND  AOORESSES:  llie  meetings 
will  be  held  on:  January  18, 1989  fixim 
9:30  a.m.  to  4:30  p.m..  PST,  and  on 
January  19, 1989  fit>m  9:3Q  a.m.  to  2:30 
p.m..  PST,  at  the  Torrance  Marriott,  3635 
Fashion  Way,  Torrance,  California 
90503-4897. 

February  23, 1989  fit>m  9:30  a.m.  to  4:30 
pjn.,  EST,  and  on  February  24, 1989 
from  9:30  a.m.  to  2:30  p.m..  EST,  at  the 
Holiday  Inn  Oceanside,  2201  Collins 
Avenue,  Miami  Beach,  Florida  33139. 


March  30, 1989  from  9-.30  ajn.  to  4:30 
p.m.,  EST,  and  on  March  31. 1989  from 
9:30  a.m.  to  2:30  p.m.,  EST,  at  the 
Bangor  Hilton,  308  Godfred  Boulevard, 
Bangor,  Maine  04401. 
April  27, 1989  from  9:30  a.m.  to  4:30  p.m., 
EDT,  and  on  April  2a  1989  fi^m  9-JO 
a.m.  to  2:30  p.m.,  EDT,  at  the 
International  Hotel  7032  Elm  Road. 
Baltimore,  Maryland  21240. 
RM  FUnTHER  INFOmtATION  COMTACn 
Wilhelm  Pickens,  (301)  966-7476. 
SUPPlftCENTARV  MFORMATION:  On  July 
1, 1988,  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (Pub.  L  100-360) 
was  enacted.  Section  427  of  Pub.  L  100- 
360  established  the  Advisory  Committee 
on  Medicare  Home  Health  Claims! 
Additionally,  section  427  requires  the 
Advisory  Committee  to  report  by  July  1, 
1989,  to  the  Administrator  of  the  Health 
Care  Financing  Administration  (HCFA) 
and  to  the  Committees  on  Ways  and 
Means  and  Energy  and  Commerce  of  the 
House  of  Representatives,  and  the 
Committee  on  Finance  of  the  Senate,  its 
findings  on  the  denial  of  claims  for  home 
health  services  in  1986  and  1987.  The 
Advisory  Committee  must  study — 

(1)  The  reasons  for  the  increase  in  the 
denial  of  claims  for  home  health 
services  during  1986  and  1987; 

(2)  The  ramifications  of  that  increase; 
and 

(3)  The  need  to  reform  the  process 
involved  in  the  denials. 

llie  Advisory  Conunittee  will  address 
fully  these  three  specified  duties.  The 
recommendations  of  the  Advisory 
Committee  are  intended  to  be  used  only 
at  the  option  of  HCFA  and  Congress. 

Agenda  items  for  the  meeting  will 
include  presentations  from  experts  in 
the  field  of  home  health  services,  and 
discussions  of  directions  and  issues  to 
be  addressed  at  subsequent  meetings. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774;  Medicare — 
Supplementary  MedicaJ  Insurance) 

Dated  December  IS,  I98a 
WilSamL  Roper, 

Administrator,  Health  (Jare  Financing 
Administration. 

[FR  Doc  88-30210  Ftied  12-30-88;  8:45  am] 
BUJNa  oooc  4t2e-«t-« 


Statement  of  Organization,  Functions, 
and  Delegations  of  AuttNMlty 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
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Administratioo  (HCFA).  Fadanl 
Retistar.  VoL  53.  Na  45.  TuMdiy. 
March  8, 1968.  pp.  7402-7403)  is 
amended  to  reflect  revisions  to  the 
Management  Planning  and  Analysis 
Staff  functional  statement  within  the 
OfSce  of  Bu(i^t  and  AdministratioQ  in 
the  Office  of  the  Associate 
Administrator  for  Mana^ment. 

The  specific  changes  to  Part  F.  an  as 
follows: 

•  SectioB  FH20lA.4^  Manasement 
Planning  and  Analysis  Staff  (niA-1)  is 
amended  by  deleting  the  fvmctional 
statement  in  its  entirety  and  replacing  it 
with  the  following  functional  statement: 

4.  Management  Planning  and  Analysis 
Staff  (FHA-l) 

Assists  and  advises  the  Director  of  the 
Office  of  Budget  and  Administration 
(OBA)  and  oti^er  OBA  manager;  in  the 
management  and  operation  of  the 
Office.  Provides  Agency-wide  services, 
policy  direction,  and  coordination  with 
respect  to  HCFA's  management 
planning  and  control  programs: 
including  wotlcplannins.  management 
analysis,  management/productivity 
improvement  fiinctjons.  Privacy  Act 
responsibilities,  internal  control 
prognuB.  aoTisory  and  assistance 
services,  commercial  and  indnstrlal 
activities,  administrative  issuances 
system,  and  memoranda  of 
understanding  and  interagency 
agreements.  Develops  H(7A  pcUcy  in 
these  areas  and  assures  the 
impleaientatkm  of  these  poUdee 
throughoat  HCFA.  Conducts  spedal 
studies  and  analyses  in  Agency-wide 
and  crosa-cotting  OBA  fancttonal  area* 
such  as  personnel  management 
financial  management,  and  other  broad 
based  administrative  issues. 

Date:  December  12. 198B. 
|<Mepk  R.  AatoSa 

Acting  Assodale  Admiiuatrotorfor 
ManogonwnC 
[FR  Doc  88-30309  Filwl  12-30-88;  8:45  am) 


DEPARTMENT  OP  THE  INTERIOn 

Fish  and  WMM*  8«rvte« 

Infof  madon  CoWactloo  Oubmlttad  %o 
ttw  OniM  ol  ManaoMiMnt  Mtd  BudiMt 
foe  Rovtow  Undor  tho  Ptpofwock 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  ManageaMnt 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.SXL  Chapter  35). 
Copies  of  the  proposed  information 


collection  raquirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contracting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  OKfi  Interior  Desk  Officer. 
Washingloo.  DC  aOGOS.  telephone  202- 
39S-734a 

Tide:  Marking.  Tagging,  and  Reporting 
Regolations  tor  Wabus.  Polar  Bear,  and 
Sea  Otter. 

OAdB  Approrol  Namber  1018-0088. 

Abstract  The  Marine  Mammal 
Protection  Act  allows  Alaska  Natives 
living  aking  the  coast  to  harvest  polar 
bear,  sea  otter,  and  walrus  for 
subsistence  and  handicraft  purposes. 
Mandatory  oiarkin^  tagging,  and 
reporting  regulations  wiU  provide 
information  on  the  level  of  harvest  and 
the  health  of  these  populations,  thus 
assisting  the  Service  in  making 
management  decisions  related  to  these 
species. 

Service  Form  Niimber(»J:  R7-M.  R7- 
51.R7-62. 

Ae^uency:  On  occaiioiL 

Description  of  Respoodeata: 
Individuals  and  households  and  Federal 
employees. 

Estimated  Coatpkdoo  Time:  The 
reporting  burden  is  estimated  to  be  15 
minutes  per  response. 

Annual  Reeponees:  8,475. 

Annual  Burden  Hours:  l.Olft. 

Service  Clearance  Officer  James  E. 
Pinkertoa.  aQ»-863-7S0a  Room  asa 
RiddeU  Boikding.  U.S.  FUi  and  WUdbfe 
Service.  Washington.  DC  20240. 

Date:  November  18. 1988. 
LyBB  B.  StansSi 

Acting  Assistant  Director— Fis/tems. 
[FR  Doc  88-W164  nied  U-30-aae  8:45  am} 


ron  ram  noun  RiiyaiNm  rrofoci,  ii# 

AOMKv:  Bureau  of  imfian  Affolrs. 
Department  of  the  iaterior. 

ikcnoN:  Proposed  operation  and 
maintenance  rates. 


'.  Th*  parposa  of  this  notice  is 
to  change  the  assessment  rates  for 
operatiag  and  meintaiing  the  Ft  Hall 
Indian  Irrigation  Project  The 
assessment  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  norma] 
operations  and  maintenance  of  the 
irrigation  proiact  Normal  operations 
and  maintenance  is  defined  as  the 
average  per  acre  cost  of  all  activities 
invohrtd  in  delivering  irrigation  water. 


including  maintaining  pomps  and  other 
facilitiea. 

e>PtCll¥t  DATK  February  2. 1980. 

KM  nrnnmn  i^oiwiatiow  contact 

Portiand  Area  Director,  Portland  Area 

Office,  Bureau  of  Indian  Affairs,  Post 

Office  Box  3785.  Portland.  Oregon  97208. 

telephone  FTS  429-6702;  Gommercial 

(503)231-6702. 

SUFPLBMMTANV  WWWMTIOW.  This 

notice  of  proposed  operation  and 
maintenance  rates  and  related 
information  is  published  under  the 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  the 
Secretary  of  the  Interior  in  230  DM  1  and 
delegated  by  the  Assistant  Secretary — 
Indian  Affairs  to  the  Area  Director  in  10 
BIAMS. 

This  notice  ie  given  in  accordance 
with  1 171.1(e)  of  Part  171.  Subchapter 
H.  Chapter  L  of  Title  25  of  the  Code  of 
Federal  Regulations,  which  provide  for   • 
the  Area  EHrector  to  fix  and  announce 
the  rates  for  annual  operation  and 
maintenaiice  assessments  and  related 
information  of  the  Fort  Hall  brigaUon 
Project  for  Calendar  Year  1989  and 
subsequent  years.  This  notice  is 
proposed  pursuant  to  the  authority 
contained  in  the  Acts  of  March  1. 1907 
(34  Stat  1024).  and  August  31. 1964  (68 
SUtl02^ 

The  purpose  of  this  notice  Is  to 
announce  the  increase  in  the  Fort  Hall 
Pro|ect  assessment  rates  proportionate 
with  actual  operation  and  oiaintenance 
costs.  Hie  pn^Msed  assessment  rates 
for  1987  will  amount  to  an  increase  of 
$1.00  per  acre  for  the  Michaud  Unit  due 
to  an  increase  in  power  rates.  The  public 
is  welcome  to  participate  in  the  rule 
making  process  of  the  Department  of  the 
Interior.  Accordingly,  interested  persons 
may  submit  written  comments,  views 
and  arguments  with  respect  to  the 
prepeeed  rates  and  related  regulations 
to  the  Area  Director.  Portland  Area 
Office.  Bureau  of  Indian  Affairs,  Post 
Office  Box  3785.  Portland.  Oregon  97208. 
no  later  than  30  days  after  publication  of 
this  notice  in  the  Federal  Raglitw, 

Administration 

The  Fort  HaH  krigatioa  Project  which 
consists  of  the  Fert  HaU  Unit  including 
ceded  area  south  of  the  Fort  Hall  Indian 
Reeervatioo.  the  Michaud  Unit  and  the 
Minor  Units  on  the  Fort  Hall  Indian 
Reservation.  Idaho,  is  administered  by 
the  Bureau  of  Indian  Affairs.  The 
Superintendent  of  the  Fort  Hafi  Agency 
is  tiie  Officer^in-Charge  and  is  fully 
authorized  to  cany  out  and  enforce  the 
regulations,  either  direct^  or  through 
employee  designated  by  him.  The 
general  regulatkma  era  contained  in  Part 


171,  Operation  and  Maintenance.  Tide 
25— Indians.  Code  of  Federal 
Regulatioos. 

Irrigation  System 

Water  will  be  available  for  irrigation 
purposes  from  April  IS  to  September  30 
of  each  year.  These  dates  may  be  varied 
by  15  days  depending  on  weather 
conditions  and  the  necessity  for  doing 
maintenance  work. 

Methods  of  Irrigation 

Where  soil  topography,  and  other 
physical  conditions  are  unfavorable  for 
surface  irrigation,  and  the  project 
facilities  are  designed  to  deliver  water 
to  farm  units  for  sprinkler  irrigation,  the 
Officer-In-Charge  may  Umit  deliveries  to 
this  type  of  irrigation. 

Distribution  and  Apportionment  of 
Water 

(a)  Delivery.  Water  for  irrigation 
purposes  will  be  delivered  throughout 
the  irrigation  season  by  either  the 
continuous  flow  or  rotation  method  at 
the  discretion  of  the  Officer-in-Charge.  If 
during  a  time  when  delivery  is  by  the 
rotation  method,  a  water  user  desires  to 
loan  his  turn  to  another  eligible  water 
user,  he  shall  notify  either  the 
watermaster  or  the  ditch  rider  who  may 
permit  such  exchange,  if  feasible. 

(b)  Preparation  and  submission  of 
water  schedule.  If  the  decision  of  the 
Officer-in-Charge  is  to  deliver  water  by 
the  rotation  method,  the  watermaster 
will  assist  the  water  users  on  eadi 
lateral  in  preparing  a  rotation  sdiedule 
should  they  choose  to  get  together  and 
prepare  the  schedule.  In  cases  where  the 
water  users  fail  to  exercise  this  right 
before  March  1,  the  watermaster  will 
prepare  the  schedule  which  shall  be 
final  for  the  seasons.  Owners  of  120 
acres  or  more  in  one  farm  unit  may  elect 
between  the  continuous  flow  and 
rotation  method  of  delivery,  provided 
such  choice  does  not  interfere  with 
delivery  to  other  lands  served  by  the 
lateral. 

(c)  Application  for  deliveries  of 
irrigation  water.  Requests  for  water 
changes  will  be  made  at  least  24  hours 
in  advance.  Not  more  than  one  change 
will  be  made  per  day.  Changes  will  be 
made  only  during  the  ditch  rider's 
regular  tour.  Pump  shut-down, 
regardless  of  duration,  without  the 
required  notice  will  result  in  the  delivery 
being  closed  and  locked.  Repeated 
violations  of  this  rule  «vill  result  in  strict 
enforcement  of  rotation  schedules. 
Water  users  will  change  their  sprinkler 
lines  without  shutting  off  more  than  one- 


half  of  their  lines  at  one  time.  Sudden 
and  unexpected  changes  in  ditch  flow 
results  in  operating  difficulties  and 
waste  of  water. 

Duty  of  Water 

Dependent  upon  available  supplies  of 
water  for  each  unit  of  the  Project  the 
duty  of  water  is  based  on  the  d^very  to 
the  farm  unit  of  3.5  acre-feet  of  water 
per  acre  per  irrigation  season.  This  duty 
of  water  may  be  varied  at  the  discretion 
of  the  Officer-in-Charge  depending  on 
supplies  available,  but  each  irrigable 
acre  shall  be  entitied  to  its  pro-rata 
share  of  the  total  water  supply. 

Charges 

Bills  covering  irrigation  charges  will 
be  issued  to  the  owner  of  record  taken 
bora  the  Bannock,  Bingham  or  Power 
County  records  as  of  December  31. 
preceding  the  due  date.  In  the  case  of 
Indian-owned  land  leased  to  a  non- 
Indian,  when  an  approved  lease 
contract  is  on  file  with  the 
superintendent  of  the  Fori  HaU  Agency, 
operation  and  maintenance  charges  vrill 
be  billed  to  the  lessee  of  record. 

Basic  and  Other  Water  Charges 

(a)  The  annual  basic  water  charges  for 
the  operation  and  maintenance  of  the 
Fort  Hall  Irrigation  Project  lands  in  non- 
Indian  ovtmership,  and  assessable 
Indian-owned  lands  leased  to  a  non- 
Indian  or  a  non-member  of  the 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Indian  Reservation,  Idaho,  are 
fixed  for  the  Calendar  Year  1989  and 
subsequent  years  until  fiither  notice  as 
follows: 

(1)  Fort  Hall  Unit  basic  rate— ^7.00 
per  acre. 

(2)  Michaud  Unit  Basic  rate— $23J» 
per  acre. 

Additional  rate  for  sprinkler  when 
pressure  is  supplied  by  project — $8.50 
per  acre. 

(3)  Minor  Units  basic  rate— $144X)  per 
acre. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a 
minimum  charge  of  $5  for  the  first  acre, 
or  fraction  thereof,  on  each  tract  of  land 
for  which  operation  and  maintenance 
bills  are  prepared.  The  minimum  bill 
issued  for  any  Area  will,  therefore,  be 

'  the  basic  rate  per  acre  plus  $5. 

Payments 

The  water  charges  become  due  on 
April  1  of  each  year  and  are  payable  on 
or  before  that  date.  To  all  assessments 
on  lands  in  non-Indian  ownership,  and 
lands  in  Indicui  ownership  which  do  not 
qualify  for  free  water,  remaining  unpaid 


on  or  after  July  1  following  the  due  date 
shall  be  considered  delinquent  No 
water  shall  be  delivered  to  any  farm 
unit  until  all  irrigation  charges  have 
been  paid. 

Interest  and  Penalty  Fees 

Interest  and  penalty  fees  will  be 
assessed,  where  required  by  law,  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations.  TiUe  4. 
Part  102.  Federal  Claims  Collection 
Standards;  and  42  BIAM  Supplement  3. 
part  3.8  Debt  Collection  Procedures. 

Assessments  on  Indian  Owned  Land 

When  land  owned  by  members  of  the 
Shoshone-Bannock  Tribes  of  the  Fort 
HaU  Indian  Reservation  is  first  leased  to 
non-Indians  or  non-members  of  the 
tribe,  and  an  approved  lease  is  on  file  at 
the  Fort  HaU  Agency,  the  leased  land  is 
not  subject  to  operation  and 
maintenance  assessments  for  three 
years.  The  three  years  the  land  is  not 
subject  to  assessment  need  not  run 
consecutively.  When  land  has  been 
leased  for  a  total  of  three  years,  the 
land,  when  under  lease  to  non-Indians 
or  non-members  of  the  tnhe.  is  subject 
to  operation  and  maintenance 
assessments  the  same  as  lands  in  non- 
Indian  ownership  and  lands  owned  by 
non-members  of  the  tribe  within  the 
project  (See  Solicitor's  Opinion  M 
28701.  approved  September  24. 1936.  and 
the  instructions  of  September  19. 1938, 
approved  September  24. 1938.  and 
instructions  of  December  1, 1938. 
approved  December  17. 1938). 
Ronald  Brown, 
Acting  Area  Dire<Uor. 
|FR  Doc  8&-»n61  Filed  12-30-89:  8:45  am| 
BUJNGCOOC  *it»-t»-m 


Bureau  of  Land  Management 

[OR-943-09-4214-11:  QP9-084;  OR-«0Sn 

TenninaoOn  of  DIspoeal  CtaaaWcaUon; 
Oregon;  Correction 

"ITie  acreage  and  land  description  in 
FR  Doc.  81-35927.  published  on  pages 
61335  and  61338.  in  tiie  issue  of 
Wednesday.  December  16. 1981.  are 
hereby  corrected  as  foUows: 

On  page  61336,  in  paragraph  1.  the 
land  description  is  hereby  corrected  to 
include  "T.  5  N..  R.  29  E..  Sec  34. 
NEy4NE^". 

On  page  61338,  in  paragraph  1.  the  last 
line  reads  ''aggregate  l,040Xio  acres'*  and 
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is  hereby  corrected  to  read  "aggregate 

1.080.00  acre«." 

B.UV«lkBtoGk. 

Chief.  Branch  of  Lands  ondMinerala 

Opervlions. 

Daied:  December  21. 198& 

[FR  Doc.  88-30192  Filed  12-30-88;  8:45  am) 


(CA-4»7-<»-4050-M] 

SusanvMa,  Caitfomia  District;  Alturas 
Raaourca  Araa;  AvaMabWty  of 
EnvironiHantai  Anaiyais  and  PtanninQ 
uaciaiofi 

AOCNCV:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  Availability  of 

Environmental  Analysis  and  Planning 

Decision  Creating  the  Ash  Valley 

Research  Natural  Area/Area  of  Critical 

Environmental  Concern  (RNA/ACEC). 


;  The  &vironmental  Analysis 
that  analyzes  the  affects  of  the  Plan 
Amendment  for  the  Alturas  Resource 
Management  Plan  (RMP)  signed 
December  15, 1968  is  available  for  public 
review.  This  Plan  Amendment  changes 
the  designation  of  the  Ash  Valley 
Research  Natural  Area  to  the  Ash 
Valley  Research  Natural  Area /Area  of 
Critical  Environmental  Concern  (RNA/ 
ACEC).  lliis  notice  serves  as  public 
notice  of  this  ACEC  designation. 

This  decision  is  protestable  under  the 
provisions  of  43  CFR  1610.5.2. 
ran  niRTHCR  mmmiation  contact: 
For  copies  of  the  Plan  Amendment  or 
more  information  on  the  Ash  Valley 
RNA/ACEC  contact  Lynda  Roush,  BLM 
Alturas  Resources  Area  Manager,  120  S. 
Main  Street  Alturas,  CA  96101  or  at 
(916)  233--»666. 
LyaiaRooah, 
Ana  Mannger. 
[FR  Doc  88-30195  Filed  12-30-88;  8:45  am) 

)  COOK  HH  W  M 


(CO-01(M)»-4320-02] 

Craig  Diatrtet  Grazing  Adviaory  Board 


Time  and  Date:  February  9, 1989,  at 
10:00  a.m. 

Place:  Craig  District  Office,  455 
Emerson  Street  Craig,  Colorado  81625. 

Status:  Open  to  public  interested 
persons  may  make  oral  statements 
between  10:00  a.m.  and  11.00  a.m.,  or 
may  file  written  statements. 

Matters  to  be  Considered: 

1.  Service  award  presentations. 

2.  Riparian  presentation. 

3.  Status  report  on  FY  '88  and  FY  '88 
range  improvement  projects. 


4.  Area  reports  including  updates  on 
land  use  and  activity  planning. 

5.  Expenditure  of  Grazing  Advisory 
Board  Funds. 

Contact  Person  For  More  Information: 
John  Denker.  Craig  District  Office,  455 
455  Emerson  Street  Craig.  Colorado 
81625-1129,  Phone:  (303)  824-8281. 

Dated:  December  14, 1988. 
David  Nylander. 
Acting  District  Manager. 
[FR  Doc.  88-30194  Filed  12-30-88;  8:45  am] 
aaiMQ  cooe  4]i«-ja-M 


Raalty  Action;  Claar  Craalc  County,  CO 

AOCNCV:  Bureau  of  Land  Management 

Interior. 

action:  Recreation  and  Public  Purposes 

Classification,  C-48634,  C-48635,  C- 

48636,  Clear  Creek  County,  Colorado. 

auawJAIIY:  The  following  described 
public  lands  are  being  examined  for 
classification  and  disposal  under  the 
Recreation  and  Public  Purposes  (R  &  PP) 
Act  of  June  14, 1928  (43  U.S.C.  869)  and 
the  regulations  thereunder  (43  CFR  Part 
2740): 

SixA  Principal  Meridiaa 

T.  3  S.,  R.  74  W., 

Sec  33:  LoU  21  and  22. 
T.  4  S..  R.  74  W., 

Sec  4:  all  BLM  land; 

Sec.  5:  all  BLM  land; 

Sec  8:  all  BLM  land: 

Sec  17:  all  BLM  land  except  that  in 

Sec  18:  all  BLM  land  in  SVi; 
Sec  19:  all  BLM  land  in  SW, 
Sec  20:  all  BLM  land  except  that  In 
WV4NW%. 
T.  4  S.,  It  75  W., 
Sec  13:  aU  BLM  land  in  SM; 
Sec  14:  all  BLM  land  in  SVi: 
Sec  23:  all  BLM  land  in  NV%; 
Sec  24:  all  BLM  land  in  WV^NVVV*. 
Containing  approximately  2.880  acrea. 

The  Town  of  Silver  Plume,  the  Town 
of  Georgetown  and  Clear  Creek  County 
have  applied  for  these  lands.  The 
proposed  uses  include  recreation, 
historic  preservation,  watershed 
management  and  water  development. 
Approximately  2.200  acres  lie  within  the 
existing  Georgetown-Silver  Plume 
National  Historic  Landmark  District. 

The  proposed  classification  would  be 
consistent  with  BLM  land  use  plans  for 
the  area.  A  final  BLM  decision  will  be 
made  after  survey  and  title  problems 
involving  the  land  are  resolved. 

Publication  of  this  notice  will 
segregate  these  lands  from  all 
appropriation,  including  mineral  entry, 
except  applications  under  the  R  &  PP 
Act  It  will  not  affect  any  existing,  valid 
claims. 


Segregation  will  terminate  upon 
rejection  of  any  application,  upon 
publication  of  a  notice  of  termination,  or 
when  lease  or  patent  issues. 

Any  patent  issued  for  these  lands, 
under  the  R  A  PP  Act  will  reserve  all 
minerals  to  the  United  States,  and  will 
contain  a  clause  which  would  result  in 
the  lands  reverting  back  to  the  United 
States  if  the  use  of  the  land  is  altered  or 
if  the  land  is  transferred. 

dates:  Interested  parties  may  submit 
comments  on  this  action  for  a  period  of 
45  days  after  publication  of  this  notice. 
Comments  should  be  directed  to  the 
District  Manager.  P.O.  Box  311.  Canon 
City.  Colorado  81212.  Objections  will  be 
reviewed  and  this  realty  action  may  be 
sustained,  vacated,  or  modified.  In  the 
absence  of  any  objection  resulting  in 
vacation  or  modification,  this  realty 
action  will  become  final. 

ran  FURTHCR  MFORaUTION  CONTACT: 

The  Northeast  Resource  Area  Office  at 

(303)  236-4399. 

Donnie  R.  Sparka, 

District  Manager. 

(FR  Doc  88-30196  Filed  12-30-88:  8.45  am| 

MLLMQCOOC  «»f-J^-m 


(OR-«43-0»-4214-11:  GP«-06«;  OR-42315) 

Conveyance  of  Put>iic  Land;  Order 
Providing  for  Opening  of  Landa; 
Oregon 

AOENCV:  Bureau  of  Land  Management 
Interior.  | 

action:  Notice. 

SUNNNARV:  This  action  informs  the  publir: 
of  the  conveyance  of  800.36  acres  of 
public  lands  out  of  Federal  ownership. 
With  the  exception  of  57.09  acres 
proposed  for  designation  as  an 
outstanding  natural  area,  this  action  will 
open  the  reconveyed  lands  to  surface 
entry  and  mining.  All  of  the  reconveyed 
lands  will  be  opened  to  mineral  leasing. 

EFFECnvE  OATE  February  6, 1989. 

KM  FURTHER  INFORaUTION  CONTACT: 

Champ  Vaughan.  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6005. 

SUPPUEMENTARY  INFORMATION:  1.  Notice 
is  hereby  given  that  in  an  exchange  of 
lands  made  pursuant  to  section  206  of 
the  Act  of  October  21. 1976, 90  Stat. 
2756,  43  U.S.C  1716,  a  patent  has  been 
issued  transferring  800.36  acres  of  lands 
in  Linn  and  Lane  Counties,  Oregon,  from 
federal  to  private  ownership. 

2.  In  the  exchange,  the  following 
described  lands  have  been  reconveyed 
to  the  United  States: 
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WilUineMa 

T.17&.iL2B, 

SeclZNM^V^ 
T.  17  S..  R.  3  E. 

Sec  10,  tltat  portion  described  aa  follows: 
Beginning  at  the  east  one  quarter  comer 
of  said  Section  10.  thence  along  Itie  nortli 
line  of  the  S£y4  &  8e'ie'S5'  W,  2.592.50 
feet  to  the  center  of  Section  10:  thence 
along  the  west  line  of  tt>e  SEV*  of  S. 
00*51 '27'  E.,  230.97  feet  thence  S. 
71'32'28'  E..  171.81  feet  thence  8. 
31'10'49'  B..  272.59  feet  thence  N. 
54'03'Sr  E..  15037  feet  thence  N. 
44'58'Oe'  E..  136.39  feet:  thence  N. 
79*24  48'  B..  211  JO  feet  tlience  S. 
BZ'oeroz'  E..  1S6.48  feet  thence  & 
78'4r28'  £..  204.25  feet  thence  N. 
TT^m'  E..  239.97  feet  thence  S. 
B5'2S'02*  E..  249.58  feet  thence  S. 
64'51'38'  E..  190.59  feet  thence  S. 
43°S8'0e'  E..  Z7S.95  feet  thence  S. 
78*45*50*  R,  72.41  feet  thence  & 
61*24'24*  E.,  ie4in  feet  thence  S. 
70°4S'40'  E..  26335  feet  thenoe  S. 
68°01'23*  E..  206.56  feet  thence  S. 
63*39'19'  E..  58  ue  feet  to  the  section  line; 
thence  along  the  section  line  N.  01*l(n7* 
W.  SWM  feet  to  tlie  point  of  beginning. 

Sec  11.  tliat  portion  described  as  foDowK 
Beginning  at  the  west  one  quarter  comer 
of  said  Sectton  11.  tlience  along  the 
section  line  &  01*10'17'  E..  998M  bet 
thence  S.  63*39'19'  E..  111.86  feet  thence 
N.  er28'36'  E..  208.20  feet  thence  N. 
aerm'JOr  E.,  199.57  feet  thence  N. 
82*se'sr  E.  175J4  feet  thence  & 
7rS0'23'  E,  Z6&J6  feet  thence  N. 
6e*or42'  E,  298Jn  feet  thence  N. 
7»*22'51*  E..  94.10  feet  thence  N. 
.      47*2g^5r  E.  124.60  feet  to  the  east  line  of 
the  NW%  of  dte  SW%  of  the  SW  V«  of 
said  Section  11:  tiienoe  along  aaid  east 
line  N.  00*40W*  W.,  630.58  feet  to  the 
northeast  comer  of  the  NWW  of  the 
SW  V*:  thence  along  the  north  line  of  the 
NWy4  of  the  SWW  N.  80*01  20*  W.. 
1,318JS  feet  to  the  point  of  be^nning. 

RavMtad  OngDo  aod  Califoraia  gailma^ 
Grant  Land 

T.  17  S,  R.  2  E, 

Sec  12.  SmME%  and  SEVi. 
T.  17  S.,  R.  3  E., 
Sec  6,  lots  1  to  6.  inclusive.  SWWiME%, 

andSE%N>V%; 
Sec  18.  that  portion  of  the  E%SE%  lying 

east  of  Marten  Creek  h'otk. 
The  areas  described  aggregate  740J8  acres 
in  Lane  County. 

3.  The  land  in  Sections  10  and  IL  T.  17 
S.,  R.  3  E.,  will  not  be  opened  to 
operation  of  the  public  land  laws, 
including  the  mining  laws  because  it  has 
been  proposed  to  be  designated  as  an 
outstanding  natural  area. 

4.  At  8:30  a.m.,  on  February  6, 1980, 
the  lands  described  in  paragraph  2, 
except  as  provided  in  paragraph  3,  will 
be  open  to  operation  of  the  public  land 
laws  generally  or  if  appropriate,  to  such 
Forms  of  Disposition  as  may  by  law  be 
made  of  Revested  Oregon  and 
California  Railroad  Grant  Lands,  subject 


to  valid  existing  rights,  the  pnivisioas  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
8:30  a-nu  on  February  6. 1969.  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  win 
be  considered  In  the  order  of  filing. 

5.  At  8:30  a.m..  on  February  6, 1989. 
the  lands  described  in  paragraph  2. 
except  as  provided  in  paragraph  3,  will 
be  open  to  location  and  mtry  under  the 
United  States  mining  laws. 
Appropriation  of  land  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  induding 
attempted  adverse  possession  under  30 
U.&C  Sec.  38.  shall  vest  no  rigfaU 
against  the  United  States.  Acts  requu^d 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  writh 
Federal  law.  The  Bureau  of  Land 
Management  virill  not  intervene  in 
disputes  between  rival  locators  over 
possessory  ri^ts  since  Congress  has 
provided  for  such  detennioations  in 
local  courts. 

6.  At  8:30  a.m.,  on  February  6. 1989, 
the  lands  described  in  paragraph  2.  will 
be  open  to  applications  and  offers  under 
the  mineral  leasing  laws. 

B.  LaVeBe  Bladk. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

Dated  December  21. 198a 

(FR  Doc  88-30162  Piled  12-30-88:  &4S  aai] 
■ajJNC  coos  UIO-SS-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  nominations; 
Aflcsnsss  at  aL 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  24. 1968.  Pursuant  to  1 60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  ^ould 
be  submitted  by  January  18, 1989. 
Carol  0.  Shuil. 
Chief  of  Registration,  National  Register. 

ARKANSAS 

Lawrence  Coonty 

Ficklin—lmboden  House  (Powhatan  MPS). 

Address  Restncted.  Powhatan.  86003208 
Powhatan  Jail  (Powhatan  MPS).  Address 

Restricted,  Powhataa  88003205 


Telephone  Exchange  Buildiirg  (Powhatan 
MPS).  Address  Restricted.  Powhatan. 
88003207 

MmerCaunty  ! 

Kiblak  School  It  1.  Doddrit^  vididty. 
88003Z10 

CAUFORNIA 

Maiia  County 

Station  KPH.  Marconi  Wireless  Telegn^ 
Company  of  ABterica,  IflSOD  CA  1.  ^ 

Marshall  88003223 

COLORADO 

PitluB  CUMllj 

Smith— Elisha  House  (Aspen  MR.4JL  320  W. 
Main  St.  Aspen.  87002121 

CONNECnClTT 

Fairfiald  Coonty 

Norwalk  Island  Lighthoase,  ShefBeid  Mand. 
rtorwalk.  88003222 

LitchfieyCoHiay 

San  ford  Frederick  S.,  Havse.  Hal  Skop  HiB. 
Bridgewater.  88003230 

New  Haven  County 

Hon-e.  John  L  House.  213  CaraUne  St..  Deriqr. 
8800S22R 

WhHaey  Avenue  Historic  District  Rooghly 
bounded  by  Bonis  SL.  Livfagstoa  Su  Cold 
Spring  SU  Orange  SU  Bradley  SU  and 
Whitney  Ave.,  Hew  Haven.  88003209 

New  London  County 

Chelsea  Parade  Historic  District  Rou^ly 
bounded  by  Crescent  Broad.  Grove. 
MdUnley.  Perkins.  Slater.  Brkinghwrn. 
Maple  Grove.  Washingtoa  and  Lincoln. 
Norwich.  88003215 

Tolland  County 

Connecticut  Agricultural  School.  Rouglily  Ct~ 
195/StorT8  Rd.  at  Eagleville  Rd..  MaasSeM. 

Windham  County 

Pomfret  Town  House.  Town  House  Rd_ 

Pomfret  88003221 
Taylor's  Comer,  Rt  171.  Woodstock. 

88003220 

FLORmA 
DMie  County 

Entrance  to  Central  Miami.  W  of  Red  Rd. 
between  S.W.  34tfa  and  &W.  3Stt>  Sts.. 
Coral  Gables.  68003199 

GBOKGIA 

fackson  County 

Cvauiterce  Commercial  Historic  District, 
Roughly  bounded  by  Line.  Stbte.  Qteny, 
Sycamore  and  Broad  Sts..  Commerce. 
88003228 

KENTUCKY 

Hopkins  County 

US  Post  Office— Madisonville  (HofAins 
County  MPS).  56  N.  Main  St.  Madisonville. 
88003198 
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LOilSlANA 
OaSalo  Pariah 

Buertc  Viato,  Red  Bloff  Rd..  StonewaO 

vicinity,  88003197 
Kansas  City  SoutAem  Depot,  Polk  St.  on 

Kansas  City  Southern  railroad  tracks, 

MansHeid.  88003196 
Oaks.  The.  LA  172,  Keachi  vicinity,  88003203 

lb«rvUl«  Parish 

Scbexnayder  House,  1681  Pscan  Dr..  Iberville, 
88003224 

MacBson  Parish 

BJoom  's  Arcade.  102  Depot  St.,  TallulaK 
88003214 

RapUM  Pariah 

Alexandria  Public  Library,  Old.  903 
Washington  St..  Alexandria,  68003225 

MINNESOTA 

Wabasha  County 

Funk.  Johanes  and  Catherine.  House.  Off  Co 
Rd.  68,  Zumbro  Falls  vicinity,  88003216 

Reads  Landing  School,  Third  St.  and  First 
Ave.,  Reads  Landing.  88003217 

WadanaCooBly 

Peteraon-Biddick  Seed  and  Feed  Company, 
102  SB  Aldrich  Ave.,  Wadena.  88003227 

Wadena  Fire  and  City  Hall,  10  8E  Bryant 
Ave^  Wadena,  88003228  i 

Wright  County 

Mountain  Grove  Bandstand,  Main  and 
Second  Sts.,  Mountain  Grove,  88003218 

SOUTH  DAKOTA 

HughMCooDty 

Central  Block.  321—325  S.  Pierre  St^  Pierre, 
88003201 


I  County 

Mitwavkee  RoadFreifiht  House,  306  Seventh 
'      St.,  Rapid  Qty,  R8003200 

VIRGiNL\ 

Albamaite  County 

Pine  Knot,  VA  712,  Giendower  vicinity, 
88003211 

Kins  WUliam  County 

Mount  CotuaibJa.  Off  VA  640,  2.7  mi.  W  of 
VA  605,  Manquin  vicinity,  88003208 

Rockbrittga  County 

Rockbridge  Alum  brings  Historic  District, 
Address  Restricted.  California  vidnity, 
88003204 

WISCONSIN 

MtttvankM  CovBiy 

Kneehnd— Walker  House,  7406  Hillcrest  Dr., 
Wauwatosa,  88003212 

(PR  Doc.  88-30243  Filed  12-M-68;  8;45  am| 


INTERSTATE  COMMERCE 
COMMISSION 

(DodMl  Na  AS-«  (Sub-Ma  302X)| 

BufWnQton  NofltMfn  RsflfOMl 
Trackage  Rights  Termination  and 
Discontinuance  of  Operatlona 
Exemption — In  Tulsa,  Wagoner, 
Muskogee  Counties,  OK 

aocncy:  Interatate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


;  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  termination  of 
trackage  rights  and  discontinuance  of 
service  by  Burhngton  Northern  Railraod 
Company  over  a  51.76-mile  line  of 
railroad  in  Tulsa,  Wagoner,  and 
Muskogee  Counties,  OK,  subject  to 
standard  labor  protective  conditions. 

DATE:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  ^ancial 
assistance  has  been  rec^ved,  this 
exemption  will  be  effectiye  on  February 
2. 1989.  Formal  expressioWof  intent  to 
file  an  offer  *  of  financial  assJs'ance 
under  49  CFR  1152^(c)(2)  must  be  filed 
by  January  13, 1989,  petitions  for 
reconsideration  must  be  filed  by  January 
30, 1989.  Requests  for  a  public  use 
condition  must  be  filed  by  January  13, 
1969. 

AOORESSCS:  Send  pleadings  referringlo 
Docket  No.  AB-«  (Sub-No.  302X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Peter  M. 
Lee,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza, 
Forth  Worth,  TX  76132. 

RM  RNrrMcn  e^omiATKMi  coiitact: 

Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721J. 

SUPPIEMCNTARV  INFOiniATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  or 
pick  up  in  person  from  Dynamic 
Concepts,  Ina,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359  (DC  Metropolitan  area). 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  service  (202) 
275-1721), 


■  See  Exempt  of  Rail  Abandonment— Offert  of- 
Knon.  Auiat..  4  l.CC.2d  164,  (1907),  and  Tiiul  nilm 
pvbhshMl  in  the  Fadstal  RasMsr  on  Decembur  32. 
laV  (02  PR  4S440-4M4e). 


Decided:  December  21, 1988. 

By  the  Commission,  Chairman  Gradison. 
Vioe  Chairman  Andre,  Commissioners 
Simmons.  Lamboley,  and  PhiOips. 
NoraU  R.  McGeo^ 

Secretary. 

(PR  Doc  88-30189  Filed  12-dl>^  &4S  amj 
■UMS  cooc  ms-ai-ii 


IDechvt  No.  AB-290  (Sub-Na  S0)1 

Souttiem  RaiNrsy— Carolina  DIviskMi 
and  Soutttem  Raihway  Ca— 
AlMndonment  and  Discontinuance  of 
Service — in  York  County,  SC 

The  Commission  has  issued  a 
certificate  and  decision  authorizing:  (1) 
Southern  Railway-Carohna  Division 
(SCD)  to  abandon  its  4.7-mile  Une  of 
railroad  from  milepost  SB-110.5  near 
Tirxah,  SC  to  milepost  115.2  at  York, 
SC;  (2)  SCD's  parent.  Southern  Railway 
Company  (SOU),  to  abandon  its  3.91- 
mile  connecting  line  from  milepost  HG 
22.79  to  milepost  HG  28.70  near  York; 
and  (3)  SOU  to  discontinue  service  over 
SCD's  line.  Both  lines  are  located  in 
York  County,  SC.  The  abandonment 
certificate  will  become  effective 
February  2, 1989,  unless  within  15  days 
after  publication  the  Commission  also 
finds  that:  (1)  A  fmancially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  January  13, 1989. 
Tlie  following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  corner 
of  the  envelope  containing  the  offer 
"Rail  Section,  AB-OFA."  Any  offer 
previously  made  must  be  remade  within 
this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  December  23, 198a 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley,  and  Phillips. 

Commissioners  Simmons  and  LamboU>y 
dissented  with  separate  expressions. 
NoraU  R.  McG«0, 
Secretory. 
|FR  Doc.  86-30190  Filed  12-30-6%  8:46  am| 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeping/Reporting 
Rcquirtments  Under  Review  by  the 
Office  of  Management  and  Budget 

Background-  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  »vill 
pubhsh  a  hst  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  pubhshed.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clecu-ance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organziations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  Ust  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  Management  and 
Budget  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Occupational  Safety  and  Health 
Administration 

Asbestos  General  Industry  Standard: 
Excursion  Limit  Amendment 

1218-0133 

On  occasion  I 

State  or  local  governments;  Business  or 

other  for-profit;  Federal  agencies  or 

employees:  and  SmaU  businesses  or 

organizations 
286,607  respondents;  3,725,891 

responses;  124,406  total  hours;  0  forms 

Regulatory  Requirements: 


.  Exposure 
Monitoring, 
(i)  Initial 

Monitoring, 
(ii)  Periodic 

Monitoring. 
(Ui)  Additional 

Monitoring. 


(29  CFR 

1910.1001(d)). 
(29  CFR 

1910.1001(d)(2)). 
(29  CFR 

1910.1001(d)(3)). 
(29  CFR 

1910.1001(dH5)). 


FtoaNa       Affected  Pubic        flespondenu 


1(1).. 
1«--. 
1(1).. 

1(»v).. 

2 

3(0... 
3(ii).. 
Sf*).. 

4 

5 

8 

7(0- 
700... 
8(0... 
8(1)... 

ep).. 

9(0.. 


a,bAd 
aii,c.d 


%jtfjfjff 


»Jbfi,a 


stbfijii 
aj>.c,d 
aJ>x.d 


286.807 
286,807 
286,807 
286w607 
286,807 
286,807 
286,607 
286,607 
266,607 
206,607 
286,607 
286,607 
286.607 
266.607 
286.607 
286,607 
286.607 
286.607 
286,607 


Frequency 


(iv)  Employee 
Notification. 

2.  Compliance 
Program. 

3.  Respiratory 
Protection. 

(i)  Respiratory 

Program, 
(ii)  Emergency-Use 

Respirators, 
(iii)  Respirator  Fit 

Testing. 

4.  Notifying  the 
Laundry. 

5.  Warning  Signs  and 
Labels. 

6.  Material  Safety 
Data  Sheets. 

7.  Employee 
Information  and 
Training. 

(i)  Training 
Program, 
(ii)  Access 

8.  Medical 
Surveillance. 

(i)  Examinations 

(ii)  Information 

Provided, 
(iii)  Physician's 

Written  Opinion, 
(iv)  Medical 

(Questionnaire. 

9.  Recordkeeping 


(i)  Exposure 

Monitoring, 
(ii)  Objective  Data 

Records, 
(iii)  Medical 

Surv  <;illance. 
(iv)  Employee 

Training, 
(v)  Record  Access.. 

(vi)  Records 
'Transfer. 


(29  CFR 

1910.1001(d)(7)). 
(29  CFR 

1910.1001(0(2)). 
(29  CFR  1910.1001(g)). 

(29  CFR 

1910.1001(g)(3)). 
(29  CFR 

1910.1001(g)(3)). 
(29  CFR 

1910.1001(g)(4)). 
{29  CFR 

1910.1001  (h)(3)(iv)). 
(29  CFR 

1910.100lO)(l)(2)). 
(29  CFR 

1910.1001(j)(3)). 
(29  CFR 

1910.1001(j)(5)). 

(29  CFR 

1910.1001(j){5Hi)). 
(29CTR 

1910.1001(j)(5)(iv)). 
(29  CFR  1910.1001(1)). 

(29  CFR 

1910.1001(1M2M3)(4)( 
(29  CFR 

1910.1001(1)(6)). 
(29  CFR 

1910.1001(1)(7)). 
(29  CFR 

1910.1001(1K2)(3)). 
(29  CFR 

1910.1001(m)). 
(29  CFR 

1910.1001(m)(l)). 
(29  CFR 

19iai001(m)(2)). 
(29  CFR 

1910.1001(m)(3)^ 
(29  CFR 

19iai001(m)(4)). 
(29  CFR 

19iai001(m)(5)). 
(29  CFR 

19iai001(m)(6)). 


Let  a = State  or  local  governments; 
b= Businesses  or  other  for-proft: 
c=Federal  agencies  or  employees; 
d=SmaU  businesses  or  organizations; 


On  occasion* 
do 


»do.. 


..do- 


..do- 


..do« 


..do- 


-.do.. 


..do- 
..do.. 


..do- 


-do.. 


•.do.. 


..do- 


~do» 


..jto.. 


Average  time  per  response 


Ihour- 


-do- 


-do- 


5  nninulas..- 

30minulss.. 

Oi 

6i 

1  tnur. 


Ominules..- 

.-...do 

.—.do 

30n*nile«- 
lOcninules.. 
SOnirwIas.. 
Sniinules.... 

— do 

20minulas.. 
Sminulss-.. 
Oininulas.-. 


Total  houn 


3,251 

7.429 

75 

SOI 

288 

0 

2,280. 

61716 

0 

0 

0 

1J73 

28,806 

43.314 

4.331 

5.192 

13.075 

622 

0 


BEST  COPY  AVAILABLE 
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RsQ.  No. 


•M — 


Altoctitf  PuCiic 


abx,d 
■Adt 


^••pu^Hcy 


>flD>* 


■do.< 


20atB7 
2a6.«17 

Tmjm  i .do 


do- 


Avarage  lime  par  iMponM 


S  miputes .... 
tS  minutes  . 
lOminulM 
Omnvies.... 


ToW  hours 


6.192 

•10 

1.255 

0 


This  regulation  require*  employers  to 
train  employees  about  the  hazards  of 
asbestos,  to  monitor  employee  exposure 
to  the  Permissible  Exposure  Limit  and 
the  Excursion  Limit,  to  provide  medical 
surveillance  and  to  establish  and 
maintain  accurare  records  of  employee 
exposure  to  asbestos. 

Asbestos  Construction  Industry 
Standard:  Excursion  Limit  Amendment 

1216-0134 

On  occasion 

State  or  local  governments;  Businesses 

or  other  {or^woTit;  Federal  agencies  or 

employees:  and  Small  businesses  or 

organizations 
188,779  respondents;  1,600,011 

responser,  397,614  total  hours:  0  forms 

Regulatory  Requirements: 


.  Exposure 
MonitariiiK. 
(i)  Initial 
Monitoring 


(29  CPR  192&58(fn 
(28  CFR  lflZS.5(l(f)(2)). 


Pubic 


iaa.77» 
188.779 
1M.779 
188.779 
188J70 
188.779 
188.779 
188,779 
188,779 
188.779 
188,779 
188.779 
188,779 
188.778 
180,779 
188.779 
188.779 
188.779 
188,779 
188,779 


(ii)  Periodic 

Monitoring, 
(iit)  EmpioyM 

Notification. 

2.  Respiratory 
Protection. 

(i)  Reeptratory 

PragraBL 
(ii)  BmsfyBOL-y-Use 

Respirators, 
(iii)  Respirator  FH 

Testing. 

3.  Notifying  the 
LawMky. 

4.  Warning  Signs  and 
Labria. 

5.  Employee 
Information  and 
Training. 

(i)  Training 
Program. 

(g)  Access 


6.  Medical 
Surveillance. 


(29  CTR  t«2a5«(f)(3)). 
(29  CFR  lfl2a58(fM8)|. 
(29  CFR  192aM(h)). 
(29  CFR 

ig2Bja(hM3)). 

(20  CFR 

1928  .S8(hH3)). 
(29  CFR 

1928.58(h)(4)). 
(29  CFR 

1928.S8(iM2Kll)). 
(29  CFR 

t928J8(kMlH2)). 
(29  CFR 

1928.S8(k)(3)). 

(29  CFR 
192a,58(kK3)(i>- 
'     (iiil). 
,  (29  CFR 

1928.56(11  )(4Mi)- 
(ii}l• 
(29  CFR  1«28.58(m)). 


Fuequency 


On 


-4to.. 
._do.. 


..-do.. 
...do- 
...4te.. 
...do.. 
...4o„ 


-do- 


.do- 


-.do.. 
...do.. 
...do.. 
...do- 
..jOo.. 
..jdo.. 
..Mo.. 
-do. 
...do.. 


(i)  Rxaminations  — 

(ii)  Infbmation 

Provided, 
(iii)  Physician's 

Written  Opinion, 
(iv)  Medical 

Questionnaire. 

.  Recordkeeping 

(i)  Objective  Data 

Records, 
(ii)  Exposore 

Monitoring, 
(iii)  Medical 

Surveillanoe. 
(iv)  Employe* 

Training, 
(v)  Record  A«x:e8S- 

(vi)  Records 
Ttansfer. 


(29  CFR 

t928.56(mK2)). 
(29  CFR 

1926.58(ra)(3)). 
(29  CFR 

1926.58(niM4)). 
(29  CFR 

192&58(m)(2)(ii)). 
(29  CFR  ig2&58(tt)l. 
(29  CFR 

1928.58(n)(l)). 
(29  CFR 

1026.58(nK2)). 
(29  CFR 

1926.58(nM3)). 
(29  CFR 

192&58(nK4)). 
.  (29  CFR 

192e.58(n)(5)). 
(29  CFR 

1928.58(nK6)). 


Let  a  =  State  or  local  governments;  b 
Businesses  or  other  for-proRU  c  = 
Federal  agencies  or  employees;  d  e^ 
Small  businesses  or  organizations 


Average  time  per 


0. 
0- 

0- 

0- 

0- 

0- 

0. 

0- 

301 

Si 

50  nvfwiles— 

SMnules  — 

do - 

20  fninutes- 
Ominutas..- 

.-...do 

5  nsnutos  — 
15  minulss- 
lOminules- 
Ominulae.. 


ToMhoers 


0 

0 

0 

0 

0 

0 

0 

0 

38.984 

40.196 

127,899 

12,790 

15,183 

42,637 

0 

0 

15.163 

88.764 

15.018 

0 


This  regulation  requires  employers  to 
train  employees  about  the  hazards  of 
asbestos,  to  monitor  employee  exposure 
to  the  Permissible  Exposure  Limit  and 
the  Excursion  Limit  to  provide  medical 
surveillance  and  to  establish  and 
maintain  accurate  records  of  employee 
exposure  to  asbestos. 


EXteBSHID 

Mine  Safety  and  Health  Administration 

Program  to  Prevent  Smoking  in 
Hazardous  Areas  ' 

1219-0041 
On  occasion 

Businesses  and  other  for  profit;  small 
businesses  or  organizations 


200  respondents;  30  minutes  per 
response;  100  total  burden  hours 
Reqoires  coal  mine  operators  to 
develop  programs  to  prevent  persons 
from  carrying  smoking  materials. 
matcbes,  or  lighters  underground  and  to 
prevent  smoking  in  hazairlous  areas, 
such  as.  in  or  around  oil  houses, 
explosives  magazines,  etc  K4ine 
operators  are  further  required  to  submit 
tke  programs  to  MSHA  for  approv.-il. 
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Certir.ua te  of  Training.  MSHA  Form 
SOOO-23 

1219-0070  ' 

On  occasion 

Businesses  and  other  for  profit;  small 

businesses  or  organizations 
16,998  respondents;  5  minutes  per 
response;  62,553  total  burden  hours 
Requires  MSHA  Form  5000-23, 
CertiHcate  of  Training,  to  be  used  by 
mine  operators  to  record  mandatory 
training  received  by  miners.  The  form 
provides  the  mine  operator  with  a 
recordkeeping  form,  the  miner  with  a 
certificate  of  training,  and  MSHA  a 
monitoring  tool  for  determining 
compliance  requirement  j 

Employment  and  Training 
Administration 

Domestic  Agricultural  In-Season  Wage 
Report 

1205-0017:  ETA  232  ft  232A 

Annually 

Individuals  or  households.  State  or  local 

govenunents.  Farms 
20,294  respondents;  8,528  total  hours;  12 

hours  per  State;  2  hours  per  employer. 

State  employment  agencies  need 
prevailing  wage  rates  in  order  to  process 
employers'  applications  for  Intrastate 
and  interstate  workers.  The  rates  cover 
agricultural  and  logging  jobs.  Migrant 
and  local  seasonal  farmworkers  are 
hired  for  these  jobs. 

Signed  at  Washington,  DC  this  27th  day  of 
December  1988. 
Paul  E.  Laiaon, 

Departmental  Clearance  Officer. 
[FR  Doc  80-30146  Filed  12-30-88:  8:45  am] 

MLUNQ  COOe  4Sie-M-H 


NUCLEAR  REGULATORY 
COMMISSION 

(Ooatet  Na  8TN  S0-S2t]  ' 

Arizona  Public  Service  Co^  et  aL, 
Consideration  of  leauance  of 
Amendment  to  Facility  Operating 
ucenae  ana  rroposea  no  oignmcani 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
41,  issued  to  Arizona  Public  Service 
Company,  et  al.,  (the  licensees},*  for 


'  The  other  lice  Meat  we  tiia  Salt  River  Pro|ecl 
Agricultural  Improvement  and  Power  District  H 
Paao  Electric  Company,  Southern  California  Ediaoo 
Company,  Public  Service  Company  of  New  Mexica 
Lot  Annies  Department  of  Water  and  Power,  and 
Southern  California  Public  Power  Authority. 


operation  of  the  Palo  Verde  Nuclear 
Generating  Station.  Unit  1  located  in 
Maricopa  County  Arizona.  The  request 
for  amendment  was  submitted  by  letter 
dated  December  23, 1988. 

The  proposed  amendment  would 
revise  Technical  Specification 
Surveillance  Requirement  4.1,3.1.2  to 
allow  continued  operation  of  Unit  1  until 
the  end  of  the  current  cycle 
(approximately  three  months),  without 
conducting  any  further  exercise  tests  of 
Control  Element  Assembly  (CEA)  64. 
The  proposed  change  will  eliminate  a 
potentially  challenging  operating 
condition.  The  plant  may  be 
unnecessarily  challenged  during 
performance  of  testing  on  CEA  No.  64 
because  this  CEA  has  slipped  during 
previous  rod  motion  testiiDig  due  to  an 
intermittent  ground  on  the  CEA's  lower 
gripper  coil. 

Before  issuance  of  the  proposed 
Ucense  amendment  the  Conimission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
considerations.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  this  amendment  follows: 

Criterion  1 

The  proposed  change  would  not 
increase  the  probability  or 
consequences  of  any  accident 
previously  evaluated  since  the  proposed 
change  is  still  within  the  bounds  of  the 
current  safety  analyses.  The  proposed 
change  is  intended  to  reduce  the 
probability  of  a  reactor  transient  due  to 
a  dropped  rod.  "Hie  licensees  have 
provided  the  following  discussion: 

The  basis  for  Surveillance  Requirement 
4.1.3.1.2  is  to  demonstrate  tliat  all  applicable 
CEAs  are  capable  of  being  inserted  into  the 
core  when  required.  All  performances  of  this 
test  to  dale  conclusively  show  that  CEA  #64 
can  be  inserted  into  the  core.  Additionally. 
Unit  1  has  experienced  six  reactor  trip  events 
during  the  ciurent  cycle  of  operation.  Ehiring 
each  reactor  trip.  CEA  #64  fell  into  the  core 
as  required 

It  is  unlikely  that  an  obstruction  would 
develop  between  now  and  the  end  of  the 
current  cycle  that  would  render  CEA  #(H 


untrippable.  However,  even  if  CEA  *64 
would  not  drop  into  the  core  when  required, 
tliis  condition  is  tvitiiin  the  Iwunds  of  the 
safety  analyses.  All  analyses  in  which 
shutdown  CEA  reactivity  is  critical  require 
that  the  most  reactive  CEA  be  assumed  to 
remain  stuck  outside  the  core  *  *  *.  in 
addition  shutdown  margin  *  *  *  would  not 
be  adversely  affected  by  this  change  because 
it  is  determined  by  considering  a  single 
malfunction  resulting  in  the  highest  worth 
CEA  failing  to  inseit. 

Criterion! 

The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  h-om  any 
previously  anal>'zed  since  it  would  not 
introduce  new  systems,  modes  of 
operation,  failure  modes  or  other  plant 
perturbations.  The  lower  gripper  coil  for 
CEA-64  would  only  be  energized  during 
CEA  inward  or  outward  motion.  The  coil 
is  not  energized  wdien  the  reactor  is 
tripped  nor  during  steady  stale 
operation.  Therefore,  the  requested 
Technical  ^>ecification  change  will  not 
create  the  possibility  of  an  accident  or 
malfunction  of  a  different  type  than 
those  already  evaluated  in  the  FSAR. 

CriteaonS 

The  proposed  change  would  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  Tlie  license  stated: 

The  requested  cliange  for  CEA  #64  will  not 
reduce  the  margin  of  safety  as  defined  in  the 
basis  for  the  Technical  Specifications.  All 
performances  of  the  CEA  exerciae  testing  to 
dale  have  conclusively  shown  that  CEA  #64 
can  be  inserted  into  the  core.  CEA  #64  has 
successfully  fallen  into  the  core  as  required 
daring  6  reactor  trip  events  during  tiie  current 
cycle  of  operation.  Additionally,  the  safety 
analyses  already  address  the  oonditioD 
where  the  single  most  reactive  CEA  fails  to 
drop  into  the  core  during  design  basis  events. 

Accordingly,  the  Commission 
proposes  to  detennine  that  this  change 
does  not  involve  significant  hazards 
considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  subtnitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resoiu^^es 
Management  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  should  cite  the  publication  date  and 
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page  number  of  the  Federal  Register 
notice. 

Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  January  18, 1989,  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  part  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and /or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  sKall  set 
forth  with  particularity  the  Interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
Intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  fort  with  reasonable 
specificity.  Contentions  shall  be  limited 
to  matters  within  the  scope  of  the 
amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30-days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 
hazards  considerations,  any  hearing 
held  would  take  place  before  the 
issuance  of  any  amendment. 

Normally,  the  Commission  «vill  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission.  | 

Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW,  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
George  W.  Knighton:  petitioner's 
number  and  telephone  number;  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  and  to:  Arthur  C 
Gehr,  Esq.,  Snell  &  Wihner,  3100  VaUey 
Center,  Phoenix.  Arizona  85007, 
Attorney  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  23,  Ifwa, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW.,  Washington, 
DC  20555,  and  at  the  Local  Public 
Document  Room,  Phoenix  Public 
Library,  Business  and  Science  Division, 
12  East  McDowell  Road,  Phoenix. 
Arizona  85004. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
GMtya  W.  Knighton. 

Project  Directorate  V,  Division  of  Reactor 
Projects  lll/lV-  V  and  Special  Projects,  Office 
ofNucJear  Reactor  Regulation. 

(PR  Doc.  88-00200  FUed  12-30-68;  8:45  am] 
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PEACE  CORPS 


inf  onnation  Colactiow  Raqu— t  Undar 
OMBRavlaw 


action:  Notice. 


:  la  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.)  this  notice  announces  that 
the  information  collection  request 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
for  review  and  is  available  for  public 
review  and  conunent  A  copy  of  tlie 
informatioa  collection  may  be  obtained 
from  Mr.  Noel  McCaman.  Office  of 
Recruitment  Peace  Corps.  1990  K  Street 
NW.,  Washington,  DC  20528.  Mr. 
McCaman  may  be  called  at  202-254- 
6480.  Comments  on  this  form  should  be 
addressed  to  Ms.  Francine  Picoult  Desk 
Officer,  Office  of  Management  and 
Budget,  Washington.  DC  20S03. 

infonnatioa  Collectioo  Abstract: 

(1)  Title:  Follow-up  and  Program 
Evaluation  Guide. 

(2)  Need  for  and  Use  of  the 
Information:  Follow-up  calls  wiU  be 
made  to  selected  scarce-skill  individuals 
who  have  requested  information  (and 
given  us  permission  to  follow-up).  The 
call  will  (1)  make  sure  all  materials  were 
received.  (2)  encourage  individuals  to 
apply,  and  (3)  evaluate  our 
communication  with  the  public. 

(3)  Respondents:  Citizens  who 
requested  and  were  sent  information 
and  an  application  for  Peace  Corps 
service. 

(4)  Burden  on  the  public: 

a.  Annual  reporting  burden:  775.5 
hours 

b.  Annual  recordkeeping  burden:  0 
hours 

c  Estimated  average  burden  hours  per 
response:  .05-.07  hours 

d.  Frequency  of  response:  on 
occassion 

e.  Estimated  nimiber  of  lilcely 
respondents:  15.000 

This  notice  is  issued  in  Washington,  DC  on 
December  23, 1968. 

Margarai  H.  l^ooM. 

Associate  Director  for  Management 

[r  R  Doc  88-30193  Filed  12-30-88:  a-45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  34-2*M1;  Fit  No.  SR-MCX- 


[I 
W-«21 

Ttalf  flwQtistof  >  Oroaff*HfWyw; 
Amarican  Stock  ExchanQa,  Inc; 
PnMMMMl  RuteChMMM  RalaHna  to 
fcif  roaaart  Ttmplanianfsl  Listing  Faaa 
and  Annual  Faaa  Nnpoaad  on  Uatad 
ComfMMty  Equity  Isauaa 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  788(bXl).  notice  is  hereby  given 
that  on  December  19, 1988.  the  American 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  H,  and  IB  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  nde 
change  from  interested  persons. 

L  Self-Regulatory  Organixation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposod  Rule  Change 

The  American  Stock  Exchange,  Inc.  is 
increasing  the  supplemental  listing  fee 
and  annual  fee  imposed  on  listed 
company  equity  issues.  The  schedule  of 
fee  increases  is  available  at  the  Office 
of  the  Secretary,  American  Stock 
Exchange  and  at  the  Commission. 

n.  Self-Regidatory  Organizatioa's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
Ghangs 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  increasing  two  fees 
imposed  on  listed  companies.  The  fee 
for  supplemental  stock  listings  is  being 
raised  from  $.015  to  $.02  per  share,  with 
the  minimum  fee  increasing  from  $1,000 
to  $2,000  and  the  maximum  fee 
increasing  from  $12,000  to  $17,500.  The 
annual  fee  for  stocks,  with  separate 


categories  based  on  the  number  of 
outstanding  shares,  is  being  increased 
starting  in  1989,  the  minimum  fee 
increasing  from  $3,500  to  $4,500  and  the 
maximum  fee  increasing  from  $10,000  to 
$12,500.  with  each  category  increasing 
by  $500  from  the  minimimi  level  of 
$4,500  to  the  maximum  of  $12,500. 
(2)  Basis 

The  Exchange  fee  increases  are 
consistent  widi  Section  6(b)  of  the  Act  in 
general  and  further  the  objectives  of 
Section  6(bM4)  of  the  Act  in  particular  in 
that  they  are  intended  to  assure  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members, 
issuers,  and  other  persons  using  the 
Exchange's  facilities. 

R  Self-Regulatory  Organization's 
Statement-on  Burden  on  Competition 

The  Exchange  fee  increases  will  have 
no  impact  on  competition. 


C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  Exchange 
fee  increases. 

m.  Data  of  Effectiveness  of  tlM 
Proposed  Rule  Change  and  Timing  for 
CommissioD  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  tvithin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUsbes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  diange 
should  be  disapproved. 

IV.  Solicitation  of  Coounents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conunission.  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


7B 


Fwlaral  Register  /  Vol.  54,  No.  1  /  Tuesday,  January  3.  1989  /  Noticeg 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  ar.d  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20S4S.  Copies  of  such  Gling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self- regulatory  organization. 
All  submissions  should  refer  to  the  file 
Dumber  in  the  caption  above  and  should 
be  submitted  January  24, 1989. 

Far  the  Commission  by  the  Divisloo  of 
Market  Regulation,  pursuant  to  deleisated 
antbohly. 
louthaa  G.  Katx. 
Secretary. 
Decembw  23,1988. 
(FR  Doc  8S-3Q231  Filed  12-3(M»;  8:46  am| 
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Self-Regulatory  Organizations; 
Proposed  Rule  Chwige  by  DepoeWocy 
Trust  Company  Relating  to  Securttlea 
Cleertng  Group  FWng 

I>ursuant  to  section  19(b](1]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  788(b)(1),  notice  is  hereby  given 
that  on  December  8. 1988,  the  Depository 
Trust  Company  (TrTC")  filed  wi\h  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  IL  and  ID  below,  whidi  hems 
have  been  prepared  by  the  self- 
regulatory  organizatioa  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  % 

L  Self-Regulatory  OrganixaHon's 
StatefMnl  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  diange  being  filed 
by^the  Depository  Trust  Company 
("DTC')  consists  of  the  referenced 
Agreement  *  underlying  the  filing,  in 
which  the  seven  registered  clearing 
agenci«H  who  are  members  of  the 
Secunti»><)  Clearing  Group  agree  to  share 
information  about  common  participants 
with  each  other  for  regulatory  purposes. 

n.  Seif-Regulatory  Organliation's 
Statement  of  the  Puipoae  of,  and 
SUtutory  Basis  for.  dw  Proposed  Rule 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 


'  Par  •  oofiy  of  Km  tn\  of  th«  prapoMd  rate 
M  SmwMoo  BxdMQi*  Act  RcioM*  No. 
^  SMOO  (Nowiabv  ».  M8S):  S3  PR  4S36S  (NoMmbar 


The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory  - 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A) Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  formalize  DTCs  existing 
practices  with  regard  to  information 
sharing  and  provide  for  future 
developments  in  this  area.  The 
agreement  attached  to  the  filing  as 
Exhibit  2  is  the  first  formalization  of  the 
efforts  of  the  Securities  Clearing  Group, 
which  is  comprised  at  the  present  time 
of  seven  registered  clearing  agency  self 
regulatory  organizations.  The  goal  of  the 
group  is  to  identify  and  create 
procedures  to  minimize  risks  posed  by 
participants  in  more  than  one  clearing 
agency  self-regulatory  organization.  The 
key  method  for  achieving  this  goal  will 
be  the  sharing  of  appropriate  financial, 
operational  and  clearing  data  on 
common  participants  among  members  of 
the  Securities  Clearing  Croup  for 
regulatory  purposes. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  and  the  rules  and  regulations 
thereunder  because  it  is  designed  to 
contribute  to  the  safeguarding  of 
securities  and  funds  in  DTCs  custody  or 
control  for  which  it  is  responsible,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
and,  in  general  to  protect  investors  and 
the  public  interest 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  not  been  soHcited  or 
received. 

m.  Date  of  Effectiveness  of  tbm 
Proposed  Rule  Change  and  TIndng  for 
Commission  Action 

Within  35  days  of  the  date  of    . 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtation  of  Comments  ** 

Interested  person  are  invited  to 
submit  written  data,  views  and 
■arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washingtcm,  E>C  20549.  Copies  of  the 
submission,  all  subsequent  ameiulments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fiftii  Stieet  NW.,  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principai  office  of  the  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-DTC-88-20  and 
should  be  submitted  by  January  24, 1980. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
loaatfaaB  G.  Kata. 

Secretary.  '■     •  ' 

Dated:  December  27, 198a 

(FR  Doc  88-^0186  Filed  12-00-68;  8:45  am] 
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Self-Regulatory  Organizatione;  Fling 
of  Propoeed  Rule  Change  by  National 
Securities  Oeartng  Corporation 
Regarding  Its  Rule  39  and  QusMiod 
Special  Representatives 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78«(b)(1),  notice  is  hereby  given 
that  on  November  18, 1988,  NSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II.  and  111  below, 
which  Items  have  been  prepared  by 
NSCC  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
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proposed  rule  change  firom  Interested 

persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

rhe  proposed  rule  change  would 
amend  NSCC's  Rule  39  as  follows: 
italics  indicate  additions  and  [Brackets] 
indicate  deletions. 

Rule  39.  Special  Representative 

A  Special  Representative* 

(1)  Who  operates  an  automated 
execution  system  where  the  Special 
Representative  is  always  the  contra  side 
to  each  transaction,  or 

(2)  Whose  parent  corporation  or 
affiliated  corporation  operates  an 
automated  execution  system  where  the 
Special  Representative  is  always  the 
contra  side  to  each  transaction,  or 

(3)  That  clears  for  a  broker/dealer 
who  operates  an  automated  execution 
system  where  the  broker/dealer  is 
always  the  contra  side  to  each 
transaction,  and  the  subscribers  to  the 
automated  execution  system  enter  into 
an  agreement  with  the  broker/dealer 
and  the  Special  Representative 
acknowledging  the  Special 
Representative's  role  in  the  clearance  of 
trades  executed  on  the  automated 
execution  system; 

(Ohereinafter  referred  to  throughout 
the  Rules  as  a  "Qualified  Special 
Representative"()],  or  such  other  Special 
Representatives  as  the  corporation  may 
permit  in  its  discretion,  may  elect  to 
submit  in  automated  form,  trade  data 
from  such  automated  execution  systems 
as  a  locked-in  trade  which  appear  on  T- 
contracts. 


n.  Self-Regulatory  Organisation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  fhe  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  increase  the  availability  to 


NSCC  Members  of  one-sided  trade  input 
for  transactions  executed  On  an 
automated  execution  system.  One-sided 
trade  input  results  in  a  compared  trade 
as  of  the  close  of  business  on  trade  date 
at  a  reduced  cost.  Members  who  use  this 
process  are  called  Qualified  Special 
Representatives.  Currently,  NSCC 
defines  Qualified  Special 
Representatives  as  Members  who 
operate  an  automated  execution  system 
where  the  Member  is  always  the  contra 
side  to  each  transaction.  It  has  come  to 
NSCC's  attention  that  there  are  other 
ways  in  which  automated  execution 
systems  are  operated,  which  could 
benefit  from  earUer  trade  comparison  at 
a  reduced  cost.  The  changes  to  the  rule 
will  allow  for  the  expanded  use  of  this 
vehicle  by  such  entities. 

(b)  NSCC  believes  the  proposed  rule 
change  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  and  foster  cooperation  and 
coordination  with  other  persons 
engaged  in  the  clearance  and  setUement 
of  securities  transactions. 

Thus,  the  proposal  is  consistent  with 
the  requirements  of  the  Securities 
Exchange  Act  of  1934,  as  amended 
("Act"J,  and  the  rules  and  regulations 
thereunder  applicable  to  NSCC 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

(c)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received.  NSCC  will  notify  the  Securities 
and  Exchange  Conunission  of  any 
written  comments  received  by  NSCC 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B|  Institute  proceedings  to  determine 
whether  the  proposed  role  change 
shoidd  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  SL-eet  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments.' 
all  %vritten  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that    . 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-NSCC-88-10  and  should  be 
submitted  by  January  24, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
loaaOeB  a  Kate. 
Secretary. 

Dated:  Deceiid>er  27, 1968. 
(FR  Doc  88-30232  Filed  12-30-88;  8:45  am) 
saxMOCooe  ssM-st-a 
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8S-0tl 


Self-ReguMory  Organtaatlons; 
'  Options  Clearing  Corporation;  Notice 
Of  raeig  ana  minieayne  ciiecuwnees 
of  Propossd  Rule  Change 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1834  ("Act"), 
notice  is  hereby  given  that  on  Decembc^ 
9, 1988,  the  Options  Clearing 
Corporation  ("OCC)  filed  with  the 
Commission  a  proposed  rule  change 
(File  Na  SR~OCC-88-08).  As  described 
below,  the  proposal  would  change  in 
OCC  By-laws  the  location  of  a  provision 
describing  OCCs  cross-margining 
service.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
prt^iosed  rrile  change  from  interested 
persons. 

On  October  3, 1988,  the  Commission 
approved  an  OCC  proposal  permitting 
the  cross-margining  of  seciuities  options 
cleared  by  OCC  with  futures  and 
commodity  options  cleared  by  the 
Intermarket  Clearing  Corporation 
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nCCry  In  that  propoMl.  OCC  stated 
diat  its  crots-margining  service  would 
be  daacribed  in  Article  VI,  section  20  of 
OCCs  By-laws.  Prior  to  Commission 
approval  of  cross-margining,  however, 
OCC  inadvertently  placed  in  Artfde  VI 
section  20  a  provision  concerning  the 
clearance  of  international  transactions. 
OCCs  current  proposal  would  amend 
OCCs  prior  reference  to  Article  VI, 
section  20  as  the  location  of  the  crosa- 
margining  provision  and  would  clarify 
that  the  cross-margining  service  will  be 
described  in  Article  VI.  section  23  of 
OCCs  By-laws. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  becaus*  it  constitutes  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  administration  of  an 
existing  OCC  rule.  At  any  time  within  60 
days  of  tiie  filing  of  such  proposed  rule 
change,  the  Commission  may  •u.'nmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  aubmission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Ragialar. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington.  DC 
20M9.  Reference  should  be  made  to  File 
No.  SR-OCC-«a-0& 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
4S0  Rfth  Street,  NW..  Washington.  DC 
Copies  of  the  filing  (SR-OCC-8a-06)  and 
of  any  subsequent  amendments  also  will 
be  available  for  inspection  and  copying 
at  OCCs  principal  office. 

For  the  Comnuasion.  by  th«  Division  of 
Market  Ragalatioa.  pursuant  to  delegated 
•ulhorily. 


■  Sm  SacwttiM 
Ortobor  S  ISBSt.  SI  PR 


Act  R«Imm  No.  MISS 


Dated:  December  27. 1988. 

loaathaa  G.  Katx, 

Secretary. 

(PR  Doc  88-30233  Filed  12-30-88;  8:45  am) 
I  OOK  SSie-St-M 


(Fte  No.  1-43t7) 

IsaiMr  DoNsting;  Application  to 
wimonnv  rfofn  usuiiy  ana 
nmQfmvWOOni  Maira  worp« 

Decenlier  23, 1988. 

Matrix  Corporation  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934,  ("Act")  and  rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
bsting  and  registration  on  the  American 
Stock  Exchange,  faic.  ("Exchange"). 

The  reasons  dted  by  the  Company  in 
its  applications  for  withdrawing  these 
securities  from  listing  and  registration 
Included  the  following: 

On  November  la  1968,  AGI  Sub.  Inc. 
("Sub")  was  merged  with  and  into  the 
Company.  The  Company  was  the 
surviving  corporation  in  the  merger.  Sub 
is  •  wboUy— owned  subsidiary  of 
Agfa— Gevaert  Inc.  ("AGI").  At  the 
effective  time  of  the  merger  AGI  become 
the  record  and  beneficial  owner  of  100% 
of  the  issued  and  outstanding  shares  of 
common  stock  of  the  Company. 
Effective  on  December  31, 1988,  AGI 
presently  plans  to  merge  the  Company 
with  and  into  itself,  with  AGI  to  be  the 
surviving  corporation  in  the  December 
31  merger.  As  part  of  this  December  31 
merger,  it  is  contemplated  that  ACI  will 
assume  the  obligations  of  the  Company 
under  the  8V*%  Debentures  and  the  7^/t% 
Debentiires. 

The  Company  has  given  serious 
consideration  to  the  question  of  whether 
it  wishes  to  continue  the  listing  of  the 
Debenutres  on  the  Exchange  after  the 
merger  of  the  Company  into  AGI.  The 
Company  has  concluded  that  (a)  there  is 
limited  trading  activity  in  the 
Debentures  on  the  Exchange,  (b)  the 
Debentures  are  no  longer  convertible 
into  common  stock  of  the  Company,  but 
may  be  converted  solely  into  the  amount 
of  cash  which  each  holder  of  a 
Debenture  would  have  received  if  such 
holder  had  converted  such  Debenture 
into  common  stock  immediately  before 
the  effective  time  of  the  Merger  and  (c) 
the  considerable  expense  and  the  time 
of  Company  personnel  required  to 
continue  preparing  and  filing  the 
periodic  reports  required  by  the  Act  is 
disproportionately  high  in  relation  to  the 
number  of  record  holders  of  each  series 
of  Debentures,  the  principal  amount  of 


the  Debentures  outstanding  and  the 
volume  of  trading  activity  in  the 
Debentures  on  the  Exchange.' 

In  view  of  the  above  factors  the 
Company  believes  it  is  no  longer 
appropriate  to  comply  with  sections  13, 
14  and  15  of  its  Listing  Agreement  with 
the  Exchange  (i.e.,  the  requirements  that 
it  solicit  proxies  for  all  meetings  of 
security  holders  of  record,  that  it 
maintain  at  least  two  independent 
directors  on  its  Board  of  Directors  and 
that  it  not  enter  into  material 
transactions  with  officers,  directors, 
principal  shareholders,  affiliates,  or 
other  specified  related  entities  without 
notifying  the  Exchange  and  obtaining 
approval  of  a  disinterested  majority  of 
its  Board  of  Direciors)  and.  accordingly, 
does  not  intend  to  do  so.  FuHhermore,  in 
view  of  the  above  factors,  after  the 
December  31, 196a  Merger,  AGI  will  not 
file  any  substitute  listing  application 
with  the  Exchange  for  the  continued 
listing  of  the  Debentures  on  the 
Exchange. 

Any  interested  person  may,  on  or 
before  fanuary  17. 1969.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20649,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any  should  be  impowed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Conunission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commisaion.  by  the  Division  ut 
MarVet  Ref^lation.  pursuant  to  ddegatt-d 
authority. 

lonathM  G.  Katz,  || 

Setjvbiry. 

|FR  Doc.  88-30234  Filed  12-30-88:  8:45  am| 
MijNGOoof  aeie-et-« 
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NalC-16709;  111-36931 


TlM  WMtorgaard  Fund,  Inc^ 
Application  for  DorogMration 

December  23. 1988. 

AOCNCV:  Securities  and  Exchange 
Commission  ("SEC*). 


■  Th«  Cnmpany't  Novi>nib«r  30.  1988  l«lter  tu  thr 
Rxcbantte  sUle*  thai  Um  SWW  Debentures  liave  Sfl 
record  holder*,  with  ouKtanding  principal  anount 
of  t1flJ7SA»  and  the  7¥i%  Debenture  tiave  »4 
record  hoiden  with  $12,105,000  outstanding 
principal  amounL  (Thtne  numliert  ex('lude  those 
del>enturpa  owned  of  record  and  t>ent:ricially  by 
Bayer,  USA.  Inc..  an  Indirect  beneficial  owner  of  thf 
Company.) 


ACnOM:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 
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Applicant  The  Westergaard  Fund. 
Inc.  ("Applicant"). 

Relevant  1940  Act  Section: 
Deregistration  under  section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  corapauy 
subject  to  the  1940  Act 

Filing  Dates:  The  application  on  Form 
N-8F  was  filed  on  March  1, 1968.  and  an 
amendment  was  filed  on  September  7, 
1968. 

Hearing  or  Notification  (^Hearing:  If 
no  hearing  is  ordered,  the  af^lication 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
Janoary  17. 1960.  Request  a  bearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  yon  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  akm^  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
wrriting  to  die  Secretary  of  die  SEC 
aDDWMBe>.  Secretary,  SBC  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant  540  Madison  Avenue.  New 
York.  New  York  10022. 


RM  RMTiail  MRMMAT10N  CONTACT: 
Staff  Attorney  Regina  Hamilton  (202) 
272-3024.  or  Special  Counsel  H.R. 
Hallock.  Jr.  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 

•UaPLIMENTANV  MTONMATION: 

Following  is  a  simunary  of  the 
apphcation;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Appttcaat^  Raprssantations 

1.  Applicant  oiganized  as  a  Maryland 
corporation  and  open-end  diversified 
management  investment  company  under 
the  1940  Act  filed  a  Notification  of 
Registration  piuvuant  to  section  8(a)  of 
the  1940  Act  on  Form  N-8A.  and  a 
registration  statement  pursuant  to 
section  a(b)  on  March  22, 1983. 
Applicant's  registration  statement 
became  effective  on  ]v'\e  10. 1963. 

2.  On  Septeatber  21. 1967.  Applicant's 
Board  of  Directors  adopted  its  proposed 
Plan  of  Liquidation  and  Diasoiution 
("Plan'l  and  called  a  ^wdal  Meeting  of 
Shareholders  to  consider  Applicanf  a 
dissoltttioo  and  liquidation. 


to  the  miiuites  of  the  meeting  of  the 
Board  of  Directors  on  September  21, 
1987,  the  Applicant's  adviser  had 
notified  Applicant  that  it  had  elected  to 
terminate  its  position  as  adviser  to  the 
Applicant  The  Board  of  Directors  had 
taken  into  account  the  cost  to,  and  the 
impact  on.  the  Applicant  that  would  be 
associated  with  obtaining  the  services  of 
another  investment  adviser,  merging  the 
Applicant's  assets  with  another  mutual 
fund  or  liqtiidating  and  dissolving  the 
Applicant  The  Board  determined  that 
the  cost  and  impact  associated  with 
liquidation  and  dissolution  would  be 
materially  lower  than  those  associated 
with  the  other  alternatives.  On 
November  19, 1987,  at  the  Special 
Meeting,  the  shareholders  approved  the 
Uquidation  and  dissolution  of  Applicant 
pursuant  to  the  Plan. 

3.  As  of  the  date  of  filing  its 
Application,  Appbcant  had  distributed 
$5,048,502.45  in  cash  to  its 
securityholders  in  complete  redemption 
of  their  shares.  Each  securityholder 
received  an  amount  per  share 
representing  the  net  asset  value  per 
share  on  the  distribution  date. 
November  30, 1967.  As  of  March  1. 1988. 
16,452  shares  out  of  a  total  of  724,942.017 
shares  of  common  stock  remained 
outstanding. 

4.  Applicant  has  not  within  the  past 
eighteen  months  transferred  any  of  its 
assets  to  a  separate  trust  the 
beneficiaries  of  which  were  or  are 
securityholders  of  the  Applicant. 
Applicant  has  retained  $49,742.80.  in 
cadi  for  the  purpose  of  making 
distributions  to  its  remaining  28 
securityholders,  whom  it  has  been 
unable  to  locate.  Applicant  has  placed 
its  remaining  assets  in  a  bank  account 
out  of  which  hquidation  distributions 
will  be  paid  to  such  securityholders 
upon  receipt  of  certificates  for  a  period 
of  three  years  commencing  December  2, 
1987.  At  the  end  of  this  period, 
remaining  fimds  will  be  paid  over  to  the 
State  of  New  Yoric  under  die 
Abandoned  Property  Act. 

5.  As  of  September  7. 1988,  Applicant 
had  no  other  liabilities  or  debts 
outstanding,  was  not  a  party  to  any 
litigation  or  administrative  proceeding, 
and  was  not  engaged  in.  nor  intended  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs.  As  of  that  date.  Applicant 
was  current  on  all  filings  required  to  be 
made  under  the  1940  Act 

6.  On  January  27. 1988,  Articles  of 
Dissolution  were  filed  with  the 
Secretary  of  State  of  Maryland  pursuant 
to  Maryland  general  corporate  law. 
Applicant  was  dissolved  effective 
February  1. 198& 


For  the  Comnissioa  by  the  Division  of 
.Investment  Management,  under  deleguted 
authority. 
lanathan  G.  Katz. 
Security. 
[FR  Doc.  88-30235  Filed  12-30-88:  &45  am] 

kiLLim  COM  WtO-«1-M 


SMMJ.  BUSINESS  AOMMISTRATION 


RaQMfwiiantB  iNwar  OMB  naviaw 

ACnOM:  Notice  of  R^>orling 
Requirements  Submitted  for  Review. 

SUHtlAliY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapt«'  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Fadaral  Register  notifying 
the  public  that  the  agency  ha*  made 
such  a  submission. 

DATE  Comments  should  be  submitted 
OB  or  before  February  2. 1969.  If  you 
intend  to  comment  but  cannot  prepare 
conmtents  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.P. 
83),  supporting  statement  arKl  other 
documents  submitted  to  OMB  for  rpview 
may  be  obtained  from  the  Agency- 
Clearance  Officer.  Submit  ccmiDents  to 
the  Agency  Qearanoe  Officer  and  the 
OMB  Reviewer. 

FOR  RlfrTHER  INFOnBUTlOW  CONTACT: 
Agency  Clearance  Officer 

William  Cline.  Small  Business 
Administration.  1441 L  Street  NW., 
Room  200.  Washington.  DC  2041& 
Telephone:  (202)  653-8538. 

OMB  Reviewer 

Gary  Waxman.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  New 
Executive  Office  Building.  Washin^on, 
DC  20503.  Telephone;  (202)  395-7340. 

Title:  Survey  of  Commercialization 
Activities  of  Awardees. 

Frequency:  One  time. 

Description  of  Respondents:  Survey  of 
SBIR  awardees  to  determines  the  extent 
of  commercial  activities  undertaken  to 
market  the  product  developed  under  the 
program. 

Annual  Responses:  400. 

Annual  Burden  Hours:  150. 
William  A.  CUiM, 

Chief.  Administrative  Information  Brani^ 
(FR  Doc  88-30228  Filed  12-30.«8:  8:45  am] 
Btumo  coof  sa»-»t-ii 
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#2330; 


II 


Lo«NAf«a 

inMv 
#tM4« 


Of 


Loan  Ar«a 


Administrator. 

|PR  Doc.  06-30221  Filed  12-30-8ac  8:4S  am| 


The  above-numbered  physical 
diaaater  declaration  (53  PR  40101)  is 
hereby  amended  to  reopen  the  Tiling 
period  for  30  days.  Section  120  of  Pub.  L 
100-500  (11/88)  reduces  the  interest  rate 
for  non-profit  organizations  without 
credit  available  elsewhere  to  a 
maximum  of  4  percent.  Section  121 
provides  that  a  physical  disaster  loan 
may  be  increased  by  up  to  20  percent  for 
necessary  or  appropriate  mitigation 
measures,  and  Section  122  provides  that 
no  physical  disaster  loan  for  $10,000  or 
less  shall  require  collateral  The  filing 
period  is  reopened  to  afford  an 
opportunity  to  those  disaster  vlctinu 
who  (1)  may  not  have  filed  because  of 
the  high  interest  rate.  (2)  may  not  have 
requested  disaster  loaiu  because  of  the 
previous  requirement  for  loans  over 
$5,000  of  whatever  reasonable  collateral 
was  available,  or  (3)  may  now  wish  to 
take  advantage  of  the  opportunity  for 
additional  funding  for  mitigation 
measures.  The  termination  date  for  filing 
physical  disaster  loan  applications  is 
January  31. 1989. 

Economic  Injury  Disaster  Oeclaratioo 
*66d4  is  amended  to  include  contiguous 
counties  in  the  Statt  of  CaUfomia. 
Section  120  of  Pub.  L  100-590  (11/88) 
provides,  inter  alia,  that  areas  affected 
by  an  economic  injury  disaster  include 
counties  contiguous  to  the  counties 
determined  to  be  disaster  areas  by  the 
President  Secretary  of  Agriculture,  or 
the  Administrator  of  the  Small  Business 
Administration. 

This  amendment  adds  the  contiguous 
counties  of  Butte.  Contra  Costa.  Lassen. 
Modoc  Napa.  Placer.  Plumas. 
Sacramento.  Sierra.  Siskiyou.  Sonoma. 
Sutter,  Tehama.  Trinity,  and  Yola  in  the 
State  of  California,  and  Washoe  County 
in  the  State  of  Nevada  to  give  economic 
injury  disaster  victims  in  those  counties 
the  opportunity  to  request  EIDLs. 
Economic  Injury  Declaration  #9683  is 
assigned  to  those  contiguous  counties  in 
the  State  of  Nevada.  The  termination 
date  for  filing  EIDL  applications  for  both 
States  is  )une  29. 1969. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Not.  58002  and  SS008. 
Date:  December  22. 19M. 


IDMtarMion  of  Phyeicai  Dteeetw  l.o*n  Are* 
#3316;  OMtaraMon  of  Eoonomle  ln|ury 

Loan  (nOL)  ATM  #««40;  Amdt  1  ] 


CiNfomlo;  Doclaratlon  Of  Otoastor 
LoonAroo 

The  above-numbered  physical 
disaster  declaration  (53  FR  32135)  is 
hereby  amended  to  reopen  the  filing 
period  for  30  days.  Section  120  of  Pub.  I. 
100-690  (11/38)  reduces  the  interest  rate 
for  non-profit  organizations  without 
credit  available  elsewhere  to  a 
maximum  of  4  percent  Section  121 
provides  that  a  physical  disaster  loan 
may  be  increased  by  up  to  20  percent  for 
necessary  or  appropriate  mitigation 
measures,  and  Section  122  pro\ides  that 
no  physical  disaster  loan  for  $10,000  or 
less  shall  require  collateral.  The  filing 
period  is  reopened  to  afford  an 
opportunity  to  those  disaster  victims 
who  (1)  may  not  have  filed  because  of 
the  high  interest  rate.  (2)  may  not  have 
requested  disaster  loans  because  of  the 
previous  requirement  for  loans  over 
$5,000  of  whatever  reasonable  collateral 
was  available,  or  (3)  may  now  wish  to 
take  advantage  of  the  opportunity  for 
additional  funding  for  mitigation 
measures.  The  termination  date  for  filing 
physical  disaster  loan  applications  is 
lanuary  31. 1980. 

The  above  numbered  economic  injury 
declaration  is  amended  to  include 
contiguous  counties.  Section  120  of  Puh. 
L  100-590  (11/88)  provides,  inter  alia. 
that  areas  affected  by  an  economic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
be  disaster  areas  by  the  President 
Secretary  of  Agriculture,  or  the 
Administrator  of  the  Small  Business 
Administration.  This  amendment  adds 
the  contiguous  counties  of  Kem.  Orange. 
San  Bernardino,  and  Ventura,  in  the 
State  of  California,  to  give  economic 
injury  disaster  victims  in  those  counties 
the  opportunity  to  request  EIDLs.  The 
termination  date  for  filing  EIDL 
applications  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  SMKM). 
Date:  December  22. 19e& 


hereby  amended  to  reopen  the  filing 
period  for  30  days.  Section  120  of  Pub.  L 
100-590  (11/88)  reduces  the  interest  rate 
for  non-profit  organizations  without 
credit  available  elsewhere  to  a 
maximum  of  4  percent:  Section  121 
provides  that  a  physical  disaster  loan 
may  be  increased  by  up  to  20  percent  for 
necessary  or  appropriate  mitigation 
measures,  and  Section  122  provides  that 
no  physical  disaster  loan  for  $10,000  or 
less  shall  require  collateral.  The  filing 
period  is  reo^ned  to  afford  an 
opportunity  to  those  disaster  victims 
who  (1)  may  not  have  filed  because  of 
the  high  interest  rate,  (2)  may  not  have 
requested  disaster  loans  because  of  thn 
previous  requirement  for  loans  over 
$5,000  of  whatever  reasonable  collateral 
was  available,  or  (3)  may  now  wish  to 
take  advantage  of  the  opportunity  for 
additional  funding  for  mitigation 
measures.  The  termination  date  for  filing 
physical  disaster  loan  applications  is 
lanuary  31. 1989. 

The  above  numbered  economic  injury 
declaration  is  amended  to  include 
contiguous  counties.  Section  120  of  Pub. 
L  100-590  (11/88)  provides,  inter  alia. 
that  areas  affected  by  an  economic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
be  disaster  areas  by  the  President 
Secretary  of  Agriculture,  or  the 
Administrator  of  the  Small  Business 
Administration.  This  amendment  adds 
the  contiguous  county  of  Hardee,  in  the 
State  of  Florida,  to  give  economic  injury 
disaster  victims  in  that  county  the 
opportunity  to  request  EIDLs.  The 
termination  date  for  filing  EIDL 
applications  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S80Q2  and  SflOOB.) 
Date:  December  22, 1968. 


MwiniBtrator. 

(FR  Doc  88-^0222  Filed  12-3»-a8;  8:45  am] 


[i 


Of  mywGS 
#231St  OMiMffloii  ol  Eoonofnlo  ln|ury 

Loan  (QOU  ATM  #6660;  AmdL  1) 


FlorWa;  Dodaradon  Of  DIaastor  Loan 


Admiiiiatmtor. 

(FR  Doc  B8-30223  Tiled  12-30-88:  8:45  am| 


IDadvation  of  Ptiyalcal  DHaatar  Loan  Area 

l^231Sv  Oodonrtiovi  of  Eooooiviic  ln|ury 

r  Loan  (EIOD  Area  #6659;  AmdL  II 


The  above-numbered  physical 
disaster  declaration  (S3  FR  38826)  is 


Mhmooota:  Dodaratton  of  DIaaator 
Loan  Aroa  I 

The  above-numbered  physical 
disaster  declaration  (S3  PR  38828)  is     ' 
hereby  amended  to  reopen  the  filing 
period  for  30  days.  Section  120  of  Pub.  L. 
100-590  (11/88)  reduces  the  Interest  rate 
for  non-profit  organizations  without     , 
credit  available  elsewhere  to  a  j 

maximum  of  4  percent  Section  121 
provides  that  a  physical  disaster  loan 
may  be  increased  by  up  to  2u  percent  for 
necessary  or  appropriate  mitigation 


oieasures,  and  Section  122  provides  that 
no  physical  disaster  loan  for  tlO^XX)  or 
less  shall  require  collateral.  The  filing 
period  is  reopened  to  afford  an 
opportunity  to  those  disaster  victims 
who  (1)  may  not  have  filed  because  of 
the  high  interest  rate,  (2)  may  not  have 
requested  disaster  loans  because  of  the 
previous  requirement  for  loans  over 
$5,000  of  whatever  reasonable  collateral 
was  available,  or  (3)  may  now  wish  to 
take  advantage  of  the  opportunity  for 
additional  funding  for  mitigation 
measures.  The  termination  date  for  filing 
physical  disaster  loan  applications  is 
January  31, 1989. 

The  above  numbered  eoonomic  injury 
declaration  is  amended  to  include 
contiguous  counties.  Section  120  of  Pub. 
L  100-690  (11/88)  provides,  inter  alia, 
that  areas  affected  by  an  economic 
injury  disaster  include  cotinties 
contiguous  to  the  counties  determined  to 
be  disaster  areas  by  the  President, 
Secretary  of  Agriculture,  or  the 
Admkustrator  of  the  Small  Business 
Administration.  This  amendment  adds 
the  contiguous  counties  of  Aitkin, 
Beltrami,  Cass,  Koochiching,  and  St 
Louis,  in  the  State  of  Minnesota,  to  give 
economic  injury  disaster  victims  in 
those  counties  the  opportimity  to 
request  EIDLs.  The  termination  date  for 
filing  EIDL  applications  remains  the 
same. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  No*.  66002  and  66006.) 

Date:  Deoember  22. 1968. 
lames  Abdnor, 
Administrator. 

(FR  Doc  88-M224  Filed  12-30-88;  8:45  am) 
8UJNQ  coof  soas-ti-a 
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[Dadarallon  of  Ptiyalcai  naaslar  Loan  Araa 
#2317;  DaclaraMoo  of  Eoonomle  Injury 
DIaastar  Loan  (EIOL)  Araaa  #6650  A  #6632; 
Amdtl] 

Pannsyhfania  and  Contiguoua 
Countiaa  hi  tha  Stata  of  Now  Jaraa^ 
Dadaration  of  Diaastar  Loan  Araa 

The  above-numbered  physical 
disaster  declarations  (53  PR  34188]  is 
hereby  amended  to  reopen  the  filing 
period  for  30  days.  Section  120  of  Pub.  L 
100-590  (11/88)  reduces  the  interest  rate 
for  non-profit  organizations  without 
credit  available  elsewhere  to  a 
maximvun  of  4  percent;  Section  121 
provides  that  a  physical  disaster  loan 
may  be  increased  by  up  to  20  percent  for 
necessary  or  appropriate  mitigation 
measures,  and  Section  122  provides  that 
no  physical  disaster  loan  for  $10,000  or 
less  shall  require  collateral,  l^e  filing 
period  is  reopened  to  afford  an  . 


opportimity  to  those  disaster  victims 
who  (1)  may  not  have  filed  because  of 
the  high  interest  rate,  (2)  may  not  have 
requested  disaster  loans  because  of  the 
previous  requirement  for  loans  over 
$5,000  of  whatever  reasonable  collateral 
was  available,  or  (3)  may  not  wish  to 
take  advantage  of  the  opportunity  for 
additional  funding  for  mitigation 
measures.  The  termination  date  for  filing 
physical  disaster  loan  appHcations  is 
January  31, 1989. 

Economic  Injury  Disaster  Declaration 
#86500  is  amended  to  include 
contiguous  counties  in  the  State  of 
Peimsyivania.  Section  120  of  Pub.  L 100- 
590  (11/88)  provides,  inter  alia,  that 
areas  affected  by  an  economic  injury 
disaster  include  counties  contiguous  to 
the  counties  determined  to  be  disaster 
areas  by  the  President  Secretary  of 
Agriculture,  or  the  Administrator  of  the 
Small  Business  Administration. 

This  amendment  adds  the  contiguous 
counties  of  Lehigh,  Montgomery, 
Northampton,  and  Philadelphia,  in  the 
State  of  Pennsylvania,  and  Burlington. 
Hunterdon,  and  Mercer  Counties  in  the 
State  of  New  Jersey  to  give  economic 
injury  disaster  victims  in  those  counties 
the  opportunity  to  request  EIDLs. 
Economic  Injury  Declaration  #6682  is 
assigned  to  Uiose  contiguous  counties  in 
the  State  of  New  Jersey.  The  termination 
date  for  filing  EIDL  applications  for  both 
states  is  May  24, 1989. 

(Catalog  of  Federal  Assistance  Program  Nos. 
56002  and  S6006.) 

Date:  December  22. 1988 
James  Abdnor, 

Administrator. 

[FR  Doc  88-30225  Filed  12-30-88;  8^46  amj 


[Dadaration  of  DIaaatar  Loan  Araa  #2326] 

Pannaytvanta;  Dadaration  of  Piaaataf 
Loan  Araa 

The  City  of  Norristown,  Pennsylvania, 
Montgomery  County,  constitutes  a 
disaster  area  as  a  result  of  damages 
from  a  fire  which  occurred  on  December 
9, 1988,  in  the  Town  and  Country 
Apartment  Complex.  Applications  for 
loans  for  physical  damage  as  a  direct 
result  of  this  fire  may  be  filed  until  the 
close  of  business  on  February  21, 1989, 
and  for  economic  injury  as  a  direct 
result  of  this  fire  until  the  close  of 
business  on  September  22, 1969,  at  the 
address  listed  below: 

Disaster  Area  2  Office,  Small  Business 
Administration,  120  Randolph  McGil 
Blvd.,  14th  Fl.  AUanta.  Geoi^a  30308. 


or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Berks,  Bucks, 
Chester.  Delaware.  Lehigh,  and 
Philadelphia,  in  the  State  of 
Pennsylvania,  may  be  filed  until  the 
specified  date  at  this  location. 
The  interest  rates  are: 


Homeowners  With  Credit  Avail- 
able Elsewhere „. 

Homeowners      Without      Credit 


AvaUable  Elsewhere . 


Businesses  With  Credit  Available 
Elsewhere.. 


Businesses  and  Non-Profit  Organi- 
zations Without  Credit  Avail- 
able Elsewhere 

Busiaesses  and  Non-Proftt  Organi- 
zations (EIDL)  Without  Credit 
Available  Elsewhere ________ 

Others  (Including  Non-Profit  Or- 
ganizations) With  Credit  Avail- 
able Elsewhere __________«. 


tjoao 

4.000 

Najoo 

I 

AXXtO 


4.000 


9.12S 


The  number  assigned  to  this  disaster 
for  physical  damage  is  232605  and  for 
economic  injury  the  number  is  6684aa 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006). 

Date:  December  22, 198a 
James  Abdnor, 
Administrator. 

[FR  Doc  88-30228  Hied  12-30-68;  8:45  am| 
>  COM  soas-sMi 


IPaclaraMon  of  Ptiyslcat 

#2331;  OadaraHon  of  Ccooeiwlc  ln|ury 

'  Loan  <EK)L)  Araa  #6667;  AmdL  tl 


Taxaa;  Dadaration  of  DIaaatar  Loan 
Araa  ..... 

The  above-numbered  physical 
disaster  declaration  (53  FR  40818)  is     ' 
hereby  amended  to  reopen  the  fiJing 
period  for  30  days.  Section  120  of  Pub.  L 
100-590  (11/88)  reduces  the  interest  rate 
for  non-profit  organizations  without 
credit  available  elsewhere  to  a 
maximum  of  4  percent  Section  121 
provides  that  a  physical  disaster  loan 
may  be  increased  by  up  to  20  percent  for 
necessary  or  appropriate  mitigation 
measures,  and  Section  122  provides  that 
no  physical  disaster  loan  for  $10,000  or 
less  shaH  require  collateral  The  filing 
period  is  reopened  to  afford  an 
opportunity  to  those  disaster  victims 
who  (1)  may  not  have  filed  because  of 
the  high  interest  rate,  (2)  may  not  have 
requested  disaster  loans  because  of  the 
previous  requirement  for  loans  over 
$5,000  of  whatever  reasonable  collateral 
was  available,  or,  (3)  may  now  %vish  to 
take  advantage  of  the  opportunity  for  ' 


Fedanl 
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additional  funding  for  mitigatioa 
measures.  The  termination  date  for  filing 
physical  disaster  loan  appUcatioRs  la 
January  31. 1988. 

The  above  numbered  economic  infuty 
declaration  is  amended  to  include 
contiguous  counties.  Section  120  of  Pub. 
L 100-590  (11/88)  provides,  inter  alia. 
that  areas  affected  by  an  eoooomic 
iniury  disaster  include  counties 
contiguous  to  the  counties  deteimined  to 
be  disaster  areas  by  the  President 
Secretary  of  Agriculture,  or  the 
Administrator  of  the  Small  Business 
Administration.  This  amendment  adds 
the  contiguous  counties  of  Atascosa. 
Bandera.  Brooks,  ComaL  Guadalupe. 
Kendall  Kaaady.  Medina.  Starr. 
Willacy,  and  Wilson,  in  the  State  of 
Texas,  to  give  ecoaofnic  injury  disaster 
victims  in  those  counties  the  opportunity 
to  request  EIDLs.  The  termination  date 
for  filing  EIDL  applications  remains  the 
same. 

(Catalog  sf  Faderal  Domestic  Assistance 
Prai^ui  Nos.  SSOOt  and  90008.) 


Dale: 


22.1908. 


AdminisiTotor. 

pit  Doc.  88-30227  Fllad  12-90-08;  8:45  am] 


DEPARTMENT  OF  TfUNSPO«rrATK)N 


rOCWpn  Mr  WHTiSr  ^•rnWS  riMa  UlNMr 

8Ubp«t  Q  Durfne  IIM  WMk  Ended 
■23,11 


The  following  applications  for 
certificates  of  pubUc  convenience  and 
necessity  and  foreiyi  air  carrier  pemits 
were  filed  onder  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFK 
302.17(n  et  seq.).  The  due  date  for 
answers,  coafonaing  applicatioa.  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  ordo*.  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  4ii2S 

Date  Piled:  December  20. 1988. 

Due  Date  for  Answert,  Conforming 
ApplicatiooM.  or  Motion  to  Modify 
Scope:  lanoary  17, 1980. 

Description:  Joint  Application  of 
Federal  Express  Corporation  and  The 
Flying  Tiger  Une  Inc  pursuant  to 
section  401(h)  of  the  Act  and  Subpart  Q 


of  die  Regulations,  for  approval  of  the 
transfer  to  Federal  Express  of  Flying 
Tigers'  certificated  route  authority 
contained  in  various  certificates  of 
public  convenience  and  necessity,  and/ 
or  authorised  by  various  exemption 
orders. 

Docket  Na4MM 

Dale  Filed  December  2a  1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  January  17, 1989. 

Description:  Application  of  HeriUge 
AirUnes.  Inc.  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in  scheduled 
interstate  and  overseas  air 
transportation  of  persons,  mail  and 
property. 
PkyflbT.Kaylar. 

Chief.  Doatmantarf  Serricas  Diriaiom. 
[PR  Doc  08-30Stt  PUmI  ll-«Ma:  8:45  ami 


(CQ08»-11S1 

Toertno  9>l*ly  Adwtoory  Coiiimltl885 
[oCMewboro 

I  Coast  Guard.  DOT. 
action:  Notice  of  appointment  of 
members. 


:  The  Secretary  of 
Transportation  has  announced  the 
appointment  of  nine  members  of  the 
Towing  Safety  Advisory  Committee 
(TSAC).  TSAC  advises  the  Secretary  on 
nilemaking  matters  related  to  shallow- 
draft  inland  and  coastal  waterway 
navigation  and  towing  safety.  The  notice 
soliciting  applications  for  the  vacancies 
was  published  on  October  22, 1967  (52 
FR  39681). 

8UPH  8IWITIIWT  ■rnnwTinir  Tm  innii 
receiving  appointment  to  the  committee 
are:  Lester  C  Bedient.  Crowley 
Maritime:  Joseph  Scott  Chotin.  Jr..  Scott 
Cbotin.  Inc.;  Richard  C  Faust, 
McDermoltt  Inc.;  Douglas  R.  Halsey, 
Southern  Towing  Company:  J.  Erik 
Hvide,  Hvide  Shipping,  Inc.:  Royal 
DuBose  Joslin.  Maritrana  GP.  Inc4 
Edward  V.  Kelly,  Associated  Maritime 
Officers;  Jack  T.  Newbold.  Inland 
Boatmen's  Union  of  the  Pacific;  Frank  T. 
Stegbauer.  Southern  Towing  Company. 
PON  PUNTHCN  INPONMATIO#l  CONTACT 
Commander  R.J.  Asaro,  Executive 
Director.  Towing  Safety  Advisory 
Committee  (G-MP-3).  Room  242a  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washii^on,  DC  20503-0001. 
or  (202)  287-0448. 


Datad:  DKember  20, 1980. 
IJXSIpM. 

Rear  Admiral  U.&  Coast  Guard  Chief.  Office 
of  Marias  Safety.  Security  and  SnvirommeataJ 
Protection. 
(FR  Doc.  08-30180  PUed  ll-a0-08i  0:45  am] 


[COD  88-1 14] 

Nattonal  Offshore  Safety  Advtoory 


;  Coast  Guard.  DOT. 
ACnOK  Notice  of  meeting. 


:  Pursuant  to  section  10(a)(2)  of 
die  Federal  Advisory  Act  (Pub.  L  92- 
463:  5  U.8.C  App.  I),  notice  is  hereby 
given  of  a  meeting  of  the  National 
OSshore  Safety  Advisory  Committee 
(NOSAC).  The  meeting  will  be  held  on 
28  Ja.-.uary  1900  in  Room  4234  of  the 
Department  of  Transportation 
Headquarters  (NASSIF)  Building.  400  7th 
Stivet  SW..  Washington.  DC  The 
meeting  is  scheduled  to  begin  at  8c30 
ajB.  and  end  at  4.-00  p.m.  Attendance  is 
open  to  the  public.  This  will  be  an 
"Organixational  Meeting";  therefore, 
there  will  not  be  any  set  agenda  to  <■ 
follow. 

With  advance  notice  and  at  the 
discretion  of  the  Sponsor,  if  time 
permits,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wialilng  to  present  oral 
statements  should  notify  the  Executive 
Director  of  NOSAC  no  later  than  the 
day  before  the  meeting.  Written 
statements  or  materials  may  be 
submitted  for  presentation  to  the 
Committee.  To  ensure  distribution  to 
each  member  of  the  Committee,  30 
copies  of  written  material  should  be 
submitted  to  the  Executive  Director  no 
later  than  23  January  1980. 
KM  RNTTHCN  MPONMATNM  CONTACT 
CDR  R.J.  Asaro.  Executive  Director, 
National  Offshore  Safety  Advisory 
Committee.  U.S.  Coast  Guard  (G-MP-3). 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001.  (202)  267-0449. 

Dated  December  20, 1088. 


ID^     - 

RearAdmiml  US  Coast  Guard  Chief.  Office 

of  Marine  Safety,  Security,  and 

En  vironmental  Protection. 

[FR  Doc  88-30158  Filed  12-30-88;  8:45  am] 

MLUHQ  COOC  4S1S-14.4I 

DEPARTMENT  OF  THE  TREASURY 

PuMclnformation  CoBecUon 
RequlrwMnts  Submittod  to  0MB  f or 

ROVMW 

Date:  December  27, 1988. 
The  Department  of  Treasury  has 


nfsffrp^ 


submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informaiion  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

'      t 
Comptroller  of  the  Currency 

OMB  Number  1557-0081. 

Form  Number  FFIEC  031-034. 

Type  of  Review:  Revision. 

Title:  Reports  of  Condition  and 
Income  (Interagency  Call  Report). 

Description:  Reports  are  filed 
pursuant  to  12  U.S.C  161  and  164.  Data 
are  used  to  monitor  the  financial 
condition  and  earnings  performance  of 
individual  banks  as  well  as  the  entire 
banking  industry.  Data  are  also  used  for 
researdi,  program  planning,  and  OCC 
publications. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 

5.ooa 
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Estimated  Burden  Hours  Per 
Response:  32  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
640.801  hours. 

Clearance  Officer  John  Ference,  (202) 
447-1177,  Comptixjller  of  the  Currency, 
5th  Floor,  L'Enfant  Haza,  Washington, 
DC  20219. 

OMB  Reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Motsan, 

Department  Reports  Management  Officer. 
(PR  Doc  88-30163  Filed  12-30-88;  8:45  ain| 
BNJJNa  COOC  4S10-2S.* 

Internal  Revenue  Service 

Commiesioner's  Advisory  Group;  Open 
Meeting 

The^rst  meeting  of  the  1989 
Commissioner's  Advisory  Group  will  be 
held  on  January  18  and  19, 1089  at  the 
IRS  Atianta  Service  Center.  The  Service 
Center  is  located  at  4800  Buford 
Highway,  Atianta,  Georgia.  The  meeting 
will  begin  at  8:00  a.m.  on  Wednesday, 
January  18  and  &00  a.m.  on  Thursday, 
January  19.  The  agenda  will  include  the 
following  topics: 

Wednesday.  January  IB,  1988 
Meeting  Objectives 


Overview  of  Service  Center  Operations 

and  Tour  of  Facility 
Discussion  of  Service  Priorities 
Commissioner  Advisory  Group  (CAG) 

Process 

Thursday,  January  19, 1988 

Commissioner  Advisory  Group  (CAG) 

Process  (continued] 
Open  Discussion  and  Questions 

Due  to  the  Service  Center's  security 
requirements  and  limited  conference 
space,  notification  of  intent  to  attend  the 
meeting  must  be  made  with  Robert  F. 
Hilgen,  Assistant  to  the  Senior  Depufy 
Commissioner,  no  later  than  January  la 
1989.  Mr.  Hilgen  may  be  reached  on 
(202)  566-4143  (not  toll-free). 

If  you  would  like  to  have  the  Advisory 
Group  consider  a  written  statement, 
please  call  or  write  Robert  Hilgen. 
Assistant  to  the  Senior  Deputy 
Commissioner,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW.. 
Washington,  DC  20224.  Attn:  C:SD, 
Room  3014.  i 


FOR  nmTMER  aWtiHIiATION  CONTACT 

Robert  Hilgen,  Assistant  to  the  Senior 

Deputy  Commissioner,  (202)  566-4143 

(not  toll-free). 

Lawrence  B.  Gibbs, 

Commissioner. 

(FR  Doc  88-30211  Filed  12-30-88;  8:45  am) 


i..i-:v;u. 


; 


Sunshine  Act  Meetings 


Federal  RagMw 

VoL  54.  Na  1 

Tuesday,  January  3.  1988 


Tlw  MCtion  o(  ttw  FEDERAL  REGISTER 
conMira  nodoes  of  meetings  pubfehed 
under  the  "Qovemment  in  the  Sunshine 
Act"  (Pub.  L  94.-409)  5  U.S.C.  552b(e)(3). 


OATC  Weeks  of  January  2. 9. 16,  and  23. 
1989. 

nACC  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTOtS  TO  BS  COMSIOCRCO: 
Weakoflanyatya 

Thunday,  January  5 

2;<X)pjn. 
Briefing  on  Regulatory  Responsibilities  and 
Schedules  for  tiie  HLW  Repository 
Program  (Public  Meeting) 
3:30  pjn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday.  January  8 

KMna.m. 
Briefing  on  Tech  Spec  Improvements 
Including  Reduction  of  Testing  at  Power 
(Public  Meeting) 

Week  of  |anuafy  t— Tentative 

Thursday.  January  12 

3:30  p.m. 
AfTirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  laauary  IS— Tentative 

Thursday.  January  19 

10:00  ajn. 
Briefing  on  Medical  Use  of  By-Product 
Materials  (Public  Meeting) 
11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  {anaaiy  23  (TeaUtive) 

Monday.  January  23 

2:00  p.m. 
Briefing  on  Accident  Management  Program 
(Public  Meeting) 

Tuesday,  January  24 

2:30  pjn. 
Briefing  on  the  Progress  of  GE  Advanced 
BWR  Standard  Plant  Review  (Public 
Meetutg) 

Wednesday,  January  2S 

lOdOajn. 
Briefing  by  Executive  Branch  (Closed — Ex. 
1) 
Thursday.  January  26 
lODOajn. 


Briefing  on  Final  Report  on  BWR  MARK  I 

Containment  Issues  (Public  Meeting) 
11:30  a.m. 
AHinnation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 
Note:  Affirmation  sessions  are  initiaUy 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  tlie  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VCMPV  THC  STATUS  OF  MCETMOS 

CAU.  (RSCOMMNQ):  (301)  492-0292. 

CONTACT  PERSON  FON  MORS 

MFORMATION:  William  Hill  (301)  492- 

1661. 

lack  Gnttmaaa. 

Office  of  the  Secretary. 

December  28,  IMS. 

I  PR  Doc  8&-302S8  Filed  12-29-88;  3:19  pm] 

■MJJNGCOOC  7M0-ei-ll 

VALUV  AUTHOMTV 


(MMting  No.  1412] 

TIME  AND  DATE:  10  a.m.  (e.s.t). 

Wednesday,  January  4. 1989. 

place:  TVA  West  Tower  Auditorium. 

400  West  Summit  Hill  Drive.  Knoxville. 

Tennessee. 

STATUS:  Open. 

AGENDA 

Approval  of  minutes  of  meeting  held  on 
November  Sa  1968. 

Action  IteoM 

Old  Business 

1.  Proposed  Industrial  Service  PoUcy 
Revisions. 

New  Business 

A — Budget  and  Financing 

Al.  Medication  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1989— Complete 
Modifications  to  the  Makeup  Water 
Treatment  Plant 

B— Purchase  Awards 

Bl.  Request  for  Proposal  1S-12246A— 
Indefinite  Quantity  Term  Agreements  to 
Provide  Labor  and  Equipment  for  Repair. 
Modificatioa  and  New  or  Maintenance 
Construction  Work  at  the  National  Fertilizer 
Development  Center. 

B2.  Requisition  68— Long  Term  Spot  Coal 
For  Allen.  Colbert  Cumberland.  Kingston, 
and  Shawnee  Staam  Plants. 

B3.  Contract  7SPB5-U219-7— Unnium 
Concentrate*— IMC  Fertilizer  (IMCF).  inc. 


B4.  Negotiation  GB-02045 A— Indefinite 
Quantity  Term  Agreement  for  Repair 
Services  of  Turbine  and  Generator  Service 
Engineers.  Mechanics.  Brazers.  Fitters. 
Balance  and  Welding  SpecialisU.  Generator 
Winders,  and  Rental  of  Necessary  Equipment 
for  Any  TVA  Fossil  Plant  and  Power  Service 
Shop. 
C — Power  Items 

Cl.  Renewal  Power  Contract  with  Tri-State 
Electric  Membership  Corporation. 
E — Real  Property  Transactions 

'  El.  Proposed  19- Year  Lease  Agreement 
Affecting  Approximately  40  Acres  of  Norris 
Reservoir  Land  in  Qaibome  County. 
Tennessee. 

E2.  Request  by  Big  Bear  Resort  for  Deed 
Modification  Affecting  Approximately  19.5 
Acres  of  Former  Kentucky  Reservoir  Land  in 
Marshall  County.  Kentucky. 

B3.  Sale  of  Permanent  Hi^way  Easement 
to  the  State  of  Tennessee  Departinent  of 
Transportation  Affecting  0.25  Acres  of  TVA's 
Chandler  SubsUtion  in  Blount  County. 
Tennessee. 
F— Undasaified 

■  Fl.  Award  of  an  Bxchisive  License  to 
Pursell  Industries  of  Sylacauga.  Alabama,  for 
a  Period  of  Eight  Years  Under  TVA's  US. 
Patent  No.  4,678.821. 

•  F2.  Supplement  No.  1  to  Contract  No.  TV- 
75614A  with  Haraa  Engineering  Company  to 
Perform  Tasks  for  the  "Utility  Options  for 
Meeting  Dissolved  Oxygen  Limit?  for 
Hydroelectric  Power  Plant  Discharges" 
Report. 

F3.  Supplement  No.  2  to  Contract  No.  TV- 
74449A  *vith  the  U.S.  Department  of  the 
Army.  Corps  of  Engineers.  Memphis  district 
to  Perform  Laboratory  Analysis  of  Water  and 
Sediment  Samples. 

F4.  Delegation  of  Approval  Authority  to 
Vice  President  of  River  Basin  Operations  to  1 
Approve  Fiscal  Year  Commitments  Under 
Contract  No.  TV-73618A  Between  TVA  and 
U.S  Department  of  Commerce.  National  , 

Oceanic  and  Atmospheric  Administration,      i 
F5.  Contract  No.  TV-75181 A  Between  TVA 
and  Beech  River  Watershed  Development 
Authority  for  an  Area-*vide  Comprehensive 
Resource  Development  Program. 

F6.  Supplement  No.  3  to  Contract  No.  TV- 
eoooOA  tvith  Tellico  Reservoir  Development 
Agency. 

F7.  Supplement  No.  5  to  Contract  No.  TV- 
63720A  »vith  Bicentennial  Volunteers  (BVI). 
Inc.  for  the  TVA  Retired  Volunteer 
Assistance  Program. 

F8.  Memorandum  of  Agreement  with  the 
U.S  Army's  Toxic  and  Hazardous  Materials 
Agency  and  TVA's  National  Fertilizer 
Development  Center. 


■  Items  approved  by  tndivtdoal  Board  memliers. 
This  would  give  fonoal  ratification  to  tlie  Board's 


l|E¥ 
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F9.  Modification  No.  A002  to  TVA/DOE 
Agreement  No.  DE-Alol-87CE79010  to 
Provide  Technical  Assistance  in  OOE's 
Alcohol  Fuel  Plant  Loan  Guarantee  Program. 

FlO.  Supplement  No.  1  to  Contract  No.  TV- 
73595.^  Between  the  Hawaiian  Sugar 
Planters'  Association  (HSP.A)  and  TVA. 

Fll.  Recommendation  for  an  Increase  in 
the  TVA  Contribution  to  the  Medical/Dental 
Insurance  Plan  for  Annual  Trades  and  Labor 
Employees. 

Fl2.  Proposed  Revision  to  TVA  Code  III 
LEAVE — F'amily  L<>ave  Policy. 

Fl3.  Profnead  Designated  Agency  Ethics 
Official. 

F14.  Changes  in  Certifying  Officers. 

F15.  Supplement  No.  19  to  Contract  Na 
TV-38655A  with  NHS  Corporation. 

Pl6.  Supplement  .No.  4  to  Personal  Services 
Contr;i.;t  .No  TV-7212SA  with  Teledync 
Engineering  StTviccs. 

CONTACT  PERSON  FOR  MORE 
MFORMATKMl:  ALin  Carmichael.  Director 
of  Information,  or  a  member  of  his  staff 
can  respond  to  requests  for  ixifonnatian 
about  this  meeting.  Call  (615)  632-8000, 


Knoxville.  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  479-4412. 

Dated:  December  2a  1988. 
Edward  S.  Christenbury, 
General  Counsel  and  Secretary. 
[FR  Doc.  88-30251  Filed  12-2ft-8B:  11:29  am] 

MLLMQ  CODE  (120-rMi 

UNIFORIfEO  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

Meeting  ^4otice 

TIME  AND  date:  8:00  a.m..  January  9. 
1989. 

PLACE:  Uniformed  Services  University  of 
the  Health  Sciences,  Room  D3-001. 4301 
Jones  Bridge  Road,  Bethesda.  Maryland 
20814-4799. 

STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 
MATTERS  TO  BE  CONSIDERED: 
8.-00  a.m.  Meeting— Board  of  Regents 


(1)  Approval  of  Minutes— October  17. 1988: 
(2)  Faculty  Matters;  (3)  Report- 
Admissions;  (4)  Report — Associate  D«Mn 
for  Operations:  (.5)  Report — Presidont. 
USUiiS,  (a)  Second  Reading  and 
Amendment  to  the  Procednn-s  and 
Delegations  of  (he  Board  of  Regents:  (S) 
Report — Dean.  Military  Medical 
F.ducation  Institute;  (7)  Comments — 
Menit>»rs.  Board  of  Regents:  (8) 
Comments — (Chairman,  Bo.ird  of  RvxKnU 

New  Business  | 

SCHEDULED  MKTINGS:  April  10.  1989. 

CONTACT  PERSON  FOR  MORE 
INFORMATKM:  Donald  L  Hagengruber. 
Executive  Secretary  of  the  Board  of 
Regents,  202/295-302a 
L.M.  Bynuin* 

Alternate OSD Federal Regiett^  Liai^m 
Officer.  Di^partmrnt  of  Defense. 

December  28, 1988. 

[FR  Doc.  88-30247  Rled  12-2»^  t  4:54  pni| 
aiuiNa  cooc  ish>-o«-« 
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Corrections 


TNs  section  of  the  FEDERAL  REGISTER 
contains  edHonai  conectiorg  of  prewtousiy 
puMshed  Presidential.  Rule.  Proposed 
Rule,  arxl  Notice  documents  and  volumes 
of  the  Code  of  Federal  RegUalions. 
TTwae  corrections  are  prepared  t>y  the 
Offce  of  the  Federal  Register.  Agency 
prepared  correctiorw  are  asued  as  signed 
documents  and  sppoar  in  the  appropriate 
document  categories  elsow^we  in  ttw 


DEPARTMENT  OF  AGRICULTURE 

AQrtcuitunri  MvkctlnQ  Scrvtec 

7  CFR  Part  1210 

CWRPA  Docket  No.  1:  FV<M4»31 

rrOOOamS  TOr  uio  bonouci  Of 
nviwnin  m%  \«onnovDon  wim  nw 


Ptan  and  for  Rulaaof  Practice 
QovaminQ  ProcaadbtQa  on  PatWona  to 
ModHy  or  To  Ba  Exampted  From  Sudi 


Correction 

In  rule  document  B8-2S203  beginniog 
OQ  page  51009,  in  the  issue  of  Tuesday, 
December  2a  1968,  make  the  following 
correction: 

On  page  51091.  in  the  first  column,  the 
Note,  should  read  "These  sections  will 
appear  in  the  Code  of  Federal 
Regulations.". 


DEPARTMENT  OF  AGRICULTURE 
Cocmiatlwa  Stata  Raaaareh  Saralea 

^paclil  Raaaifch  Granta  Prooram  for 
riacai  Yaar  1M9;  Solicitation  of 


Correction 

In  Botice  document  88-28888  beginning 
on  page  50500  in  the  issue  of  Thursday, 
December  IS.  1988,  make  the  foUonving 
corrections: 

1.  On  page  5050a  in  the  2nd  column, 
in  the  22^  line,  "awarded"  should  read 
"evaluated". 


2.  On  the  same  page,  in  the  same 
column,  in  the  5th  complete  paragraph, 
in  the  19th  line  from  the  bottom,  "or" 
should  read  "on". 

cooe  ifot-ei« 


DEPARTMENT  OF  AGRICULTURE 

Fadaral  Grain  InapactfcNi  Sarvlea 

7CFRPart68 

Unitad  Statas  Standarda  for  Whola  Dry 


Correction 

In  rule  doctunent  88-29030  appearing 
on  page  50914  in  the  issue  of  Monday, 
December  la  198&  make  the  following 
correction: 

In  the  Tirst  columo.  under  ittectivc 
DATS.  "January  14. 1989"  should  read 
"January  18. 1980". 

MUJMQCOOE  tSIS«t« 


DEPARTMENT  OF  ENERGY 

umca  or  («onaarvaiion  ana 
Ranawabla  EnarQy 

10CFRPwt430 
(Dockat  Na  CE-RIM7-1021 

EnarQy  Conaarvatlon  ProQrant  for 
Conauniar  Productai  Propoaad 
HiaamaiunQ  ana  runac  naoraiQ 
RaQardbig  Enargy  Conaarvatlon 
Standarda  for  3  Typaa  of  Conaumar 
prooucia 

Correction 

In  proposed  rule  document  88-27505 
begitming  on  page  48798  in  the  issue  of 
Friday,  December  2. 1988.  make  the 
following  correction: 

On  page  48809,  under  the  table,  in  the 
second  column,  the  last  three  lines 
should  have  appeared  at  the  end  of  the 
first  column,  resulting  in  the  following 
sequence  of  text: 
*  *  *  defrost  and  evacuated  panel 
efficiencies.  For  most  classes,  standard 
level  3  corresponds  to  the  most  stringent 
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energy  conservation  standard  level  at 
which  the  additional  expense  of  *  *  *. 

aRJJNQ  cooe  190»«1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

CMnical  Studlea  of  Safety  and 
Effactivanaaa  of  Orphan  Producta; 
Avaiabiiity  of  Granta;  Raquaat  for 
AppNcationa 

Correction 

In  notice  document  88-25663  beginning 
on  page  44951  in  the  issue  of  Monday, 
November  7.  IflSB,  make  the  following 
corrections: 

1.  On  page  44051,  in  the  third  cohimn. 
in  the  third  line,  "allowed"  should  read 
"allocated". 

2.  On  page  44952.  in  the  second 
column,  under  C.  Elements  of  Informed 
Consent,  in  the  third  line.  "36.116" 
should  read  "46.116". 

3.  On  page  449S4,  in  the  first  column, 
under  B.  Format  for  Application,  the 
nfth  line  should  read  "number.  RFA- 
FDA-OP-89-1.  Data  included". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

(OoclMt  Na  S8D-03061 

Salt-Curad,  Alr-Drlad,  Unaviacaratad 
FWi;  CompNanca  Poiqr  Guida; 
AvaNaMity 

Correction 

In  notice  document  88-2S66S  beginning 
on  page  44949  in  the  issue  of  Monday. 
November  7. 1988.  make  the  following 
correction: 

On  page  44949.  in  the  third  coliunn. 
under  SUMMARY,  in  the  fourth  line, 
"Tioe/ir*  should  read  •Tioe.ir*. 


Tuesday 
Januaiy  3,  1989 
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Part  II 


Department  of  the 
Interior 

Minerals  Management  Service 

Outer  Continental  Shelf  Central  CaRfomla 
l.ease  Sale  119;  Notice 
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4310-MR 


Minerals  Management  Service 
Outer  Continental  Shelf  Central  California 

Lease  Sale  119 

On  Novenber  16,  1988,  at  53  FR  46422-26,  the  Call  for  Information 
and  Nominations  for  Central  California  Sale  119  was  published  in 
the  fgdgrfll  Register. 

The  Call  stated  that,  , 

Nominations  and  comments  must  be  received  no  later  than 
4  5  days  following  publication  of  this  dociiment  in  the  Federal 
Register  in  envelopes  labeled  "Nominations  for  Proposed 
Central  California  OCS  Lease  Sale  119,"  or  "Comments  on 
Proposed  Central  California  OCS  Lease  Sale  119,"  as 
appropriate.   The  original  Call  map  showing  indications  of 
interest  and/o|:  comments  must  be  submitted  to  the  Regional 
Supervisor,  Office  of  Leasing  and  Environment,  MMS,  Pacific 
OCS  Region,  [1340  West  $th  Street,  Los  Angeles,  California 
90017,  telephone  (213)  894-7107]  and  a  copy  of  the  Call  map 
showing  indications  of  interest  and  a  copy  of  any  comments  are 
to  be  sent  to  the  Chief,  Offshore  Leasing  Mamagement  Division, 
Department  of  the  Interior,  Minerals  Management  Service, 
Room  4230,  18th  and  C  Streets,  NH. ,  Washington,  D.C.  20240. 

In  response  to  a  request  from  the  Governor  of  California,  the 
Department  of  the  Interior  has  decided  that  the  public  comment 
period  on  the  Call  should  be  extended  by  30  days.   This  Notice 
extends  the  closing  of  the  comment  period  for  the  Call  for 
Central  California  Sale  119  from  January  3,  1989,  to 
February  2,    1989.   Comments  on  the  Call  should  be  addressed  to 
the  Regional  Supervisor,  Office  of  Leasing  and  Environment,  MMS, 
Pacific  OCS  Region,  1340  West  6th  Street,  Los  Angeles,  California 
90017,  telephone  (213)  894-7107. 


iociate  DirectOT  £( 


Associa 


^^ 


lAr/rr 


ineri 


or  Orfshore  Minerals  Management 


Date 

[FR  Doc  W-30248  Filed  12-29-88;  11:61  am] 
niMa  oodE  «ii*4M-c 


•t 


w 


Tuesday 
January  3,  1989 
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Part  III 


Committee  for  the 
Implementation  of 
Textile  Agreements  ~ 

Textile  and  Apparel  Categories  Witti 
Harmonized  Tariff  Schedule  of  the  United 
States  Annotated;  Changes  to  the  1989 
Correlation;  Notice 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Textile  and  Apperel  CateQOriea  With 
Harmonized  Tariff  Schedule  of  the 
United  Statee  Annotated;  Changes  to 
the  1969  Correlation 

December  sa  1968. 

AOCNCv:  Committee  for  the 

Implementation  of  Textile  Af^reements 

(OTA). 

ACTION:  Changes  to  the  1989  correlation. 

EFFlcnvc  DATC:  January  1. 1989. 
FOR  FURTHER  WrOmUTIOII  COWTACr 

Lori  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-340a 

The  Correlation 

Textile  and  Apparel  Categories  with 
Harmonized  Tariff  Schedules  of  the 
United  States  Annotated  (1989]  presents 
the  harmonized  tariff  numbers  under 
each  of  the  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable 
fiber  categories  used  by  the  United 
States  in  monitoring  imports  of  these 
textile  products  and  in  the 
administration  of  the  bilateral 
agreements  program.  The  attached  list 
includes  some  Harmonized  Tariff 
Schedule  numbers  that  will  be  published 
In  the  third  supplement  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  This  Correlation  should 
be  amended  to  reflect  the  changes 
indicated  below: 


Catogory 


CMgoiy 

ChangM  ki  th«  19W  oonvMon 

aoo    

Add  650ag.00.l0    iwriUpO  (Wdadt 

or  cabtMl  )«n  «Mt  •  irat -riMM. 

201.    

Dtufm  seo&oaoooa 

Ad^  6a0&00.00.90-O«Mr    wimild 

y««i.««c 

?1$ 

AM  S2ia4e40.l0-«nw«t  ttbiics  ot 

ooQw  oort^nnQ  Ims  Witt%  66  pv* 

.-. 

.omi  by  wftt^^  of  Mflloiv  of  ywis  of 

dMtMrt  ooiora,  01  fwnbor  42  or 

IVMr  numlMr.  OKtaid  doet 

?79 

OaMa  S2ia4e.40.l0. 

Add  sao<.40jeQJO   mom*  HMca  el 

ooson,  oonAiMnQ  06  porowil*  Of 

MOW  by  woi0M  oi  ooMon,  wolgNno 

not  mam  tion  200  g/m^  of  yomo  ol 

nuMtan  4310  681 

»Mt 

(MaM  S212.1S.0OJO. 

m 

Add621^1640Ja 

rf* 

Film  6eio.iOA>.oa 

Add  56iaiO.00JO-oiMr  mtKtdmt 

In  the  piao*.  m  tsipo  or  In  moMs 

Oilalt  6aiOJ2i».lO. 

Add    6eiOJ2JOJO    eieiuMei     of 

iwnwdo  Xw.  neii  and  badgw 

odMr  tun  on  a  groynd  liMe  Miglv 

mo  laaa  tMnlOO  «/i»*  and  ol  widai 

ot  ama  tian  225  cm. 

rp 

Oatala  •iOS.4ZlOiw. 

0atala6ioa42.ia7a 

Owioas  In  Iha  1969  ccrtalallon 


Add  8203  42^  25— twys'  la 
2-7  b«)  and  brace  overaSa  ot  cotton, 
imported  at  porta  ot  playsuHa. 

Delete  6203  42^  30. 

Add  6203.42.20.50-tioy*'  size  range 
2-7  cotton  bib  and  brace  ovaraSa. 

Add  6203.43  20^5— bib  and  brae* 
OwaraSa  boys'  see  range  2-7,  kn- 
ponad  as  porta  ot  playsuita,  ot  syn- 


i   braoa 

2-7,  at 


230- 

331- 


6203  43^30. 
6203.43^40. 

Add  6203.43.20.50-4)1)  an 
OKsraSa.  boys'  size  range 
aynthetic  ibevs. 

Add  6203.49 10.25— Mb  an 
owaraSa  ot  aitiAual  libera,  boya'  siia 
range  2-7,  imported  as  parta  ot  ptay- 
auiia. 

Delete  6203.49  10.30. 

DaMa  6203.49 10  40. 

Add   6203.49 10  50-bib    and    brace 
ot    aitrficial    flbera,    boys' 
2-7. 

Add  6204.62.20.25-girtt'  bib  and 
brace  owarals  ot  cotton,  irnported  aa 
parta  ot  playKita. 

DaMa  6204.6^20.30. 

DaMa  6204.62.20  40. 

Add  6204.62.20  50— gvia'  bt)  and 
brace  oweraSa,  o4  cotton. 

Add  6204.63 15.25— grts'  bib  and 
braoa  oyeraSs,  ot  synVwtK  flbera, 
Impiyiad  aa  parta  ot  ptayauila. 

DaMa  6204.63.15J0. 

DaMa  6204.63.15.40. 

Add  6204.63.15.50— gala'  bib  and 
brace  owerala  ol  synthetic  tt)ars. 

Deteta  6204.66.10.30. 

DaMa  6204  JO  10/40. 

Add  6204.6ei0.2S-girla'  tib  and 
braoa  oweratto  at  aiiilUal  flbera,  im- 
ported aa  parta  ot  playautto. 

Add  6204.60.iaSO-4trta'  b«>  and 
braoa  owerrta  ot  amticlat  ttMrs. 

Add  6211J2J0.lS-teys'  ain 
2-7  oovaratk.  jumpatJla  and 

{Mala  621 1.32.00.2a 
Add  62iiJ3Jai5-toys'  aba 
2-7  ooMratk.  %0i%mitM  and  similar 
of  marHnada  Rbera. 
621153.0020. 
Add   ei11.30J0.i5-tiat)iea'    MarSM 
alaepen  of  a^^^heSc  Sber^  hnHted 

6ii6.io.2aia 

6116.10^.60. 

6116.iai6.20    IwittBd  «r    oo- 
Of 


Category 


or  oi^rerad  aMi 
nibbar,  aubiaci  to  ooNon 


Add    611&10.26.20— gtOiMa.    ininana 
subiact   to   codon   ra- 
•Wioul  towdMOaa,  wtad 
or  rubber,  out  and  aaam 


Add   6ll6iia36.i0— gtowea. 

aubtad   to   ooilon   f- 
tmoid  tourchoiiaa,  coated 
or  Mbbar. 

Add    6116.10.46.10-i^owaa,    MMana 
wMi  lumhaHaa.  Iwtiiau 
or  oovaMd  aalh  pta^ 
•oa  or  (UbBar,  aublKl  to  ooaon  »a> 


333 


347 


Changea  in  the  1969  correMion 


300- 


Add  6216  0015  20— gloves, 
and  mitts,  impregnated,  coated  or 
covered  with  plastics  or  rubber,  twith- 
out  lourchenea,  cut  and  sewn  trom 
pr»«)dstir«g  machine  wovon  fabric 
that  la  Invregnated.  coated  or  cov- 
ered with  plaslica  or  rubber,  or  vege- 
taMa  nmt,  aubiect  to  cotton  re- 
strainis. 

Add  6216.00.20  20— gloves,  rrattens 
and  mitta,  impregnated,  coated  or 
covered  wiVi  plaatici  or  rubber  with- 
out tomiMtea,  cut  and  aewn  from 
pi  a  aisatmg  machine-woven  fabric 
mat  la  impregnated,  coated  or  cow- 
ered with  plaslics  or  rubber,  other 
than  vegettble  flbers,  subiect  to 
ooiton  laekarts. 

Delete  6216.00.25.sa 

Add  6216.00.30.10-i^ovea,  miltena 
tni  mitts  Impregnated,  coated  or 
ooMrad  aitti  ptetica  or  niitm.  with 
towcheOaa,  aubiect  to  cotton  re- 
aSaMa.  containing  50  percent  or 
more  by  weight  ot  cotton,  marvmade 
libera,  or  any  corwbinatton  thereat. 

Add  6203.22.30.15— men's  or  boys' 
tackals  and  blazers  de5crt)ed  in 
6203,  ot  ootloa 

Add  6103.42.ia70— boys'  aousers, 
breectwa  and  atwrts  ot  coitorv 

DeMa  6103.43.20  15. 

OeMe61l7.ia30.10. 

Add  61 17.10.60.10- shawts.  scarves 
and  muHtora,  knitled  or  crocheted. 

Delete  620^.4^20. 15. 

Add   6203.42.20.90— other   boys'   b«> 

and  brace  overalls  of  cotioa  not 

Inaulaied  lor  cold  weather  proteo-   , 

Son. 
Add    6204J2.20  06— Other    bt)    and 

brace   overala   inattelad   tor   cold 

weather  protecSon,  ot  coltort 
Add    6204.62^aiO-ather    women'a 

Mb  and  brace  overala,  ot  cottoa 
Add  6211.32.00.25— other  boys'  cover- 

iM,  t0i%mMi  tm  mnam  nvBi,  til 

Add  420^02J0.1S-aaMi.  sports  and 
oaga,  or  coiiork 
6701.9020.10 
Add  S791 .90.20  Jfr-carpeta  and  other 
Soor  cwarkyi  at  oollorv 

57o^4a  10.00. 

Add  5702.4aiaiO-carpetB  of  cotton, 

Add  5702.48.10.90— carpolt  and  otfwr 
iwinQis  ol  othor  Ism- 
of  ooOon  (Mhv  tfMfi 

norvHOOfvioo. 
Dslela  570e.9O.  10.00. 
/md  5702401010— cantata  ot  cotton, 

woven,  but  not  made  on  a  poaiar 

ttrlvan  looriL 
Add  6702JOia90-carpaltand  other 

laadle  Soar  oowarittga,  of  ooltort 
Add  6307.1020.06— ahoptowaia  ded- 

caladlor  uee  In  garagea,  Wng  aia- 

llona  and  macNna  Mipa.  of  cotton. 
Datala  6307.10.2010 
OaMa  6307.10.20.25. 
Add      6307.10.20.27— dWidolha      of 

OOttOf^ 

iAdd  6307.MJO.lO-awgical  towela. 

Delete  640O10.7S.0O 

Add  6400ia7S.eo-porta  of  tootwaar. 

of  taatia  matarWa,  of  caaort 
Add  6103.21  J0.20-man'a  or  boyT 

'  pOMIi    tnO    Umtm%    OOOCnMO    m 

hM*^  6103,  of  wool  or  Ino  animol 


..:A;,/ 
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Casagoiy 
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006- 


Changaa  in  the  1969  correMion 


Add  6103.23.00.07-mens  or  boys' 
auKa.  aneewMaa.  siit  type  iackels 
iSc  aa  daectfbed  in  headng  6103. 
ot  ayrshaie  Hmtb  containing  23  per- 
cent or  mora  by  weight  of  wool  or 


Add  6203.21.00.15-flian-s  or  boya' 
ladMi  and  blazars  daaottiad  In 
haadbtg  6208,  of  wool  or  Sna  ««nri 


S701. 102000. 
Add  S701.10.20.1( 

Moor  covaitnga,  knoMd. 
or  not  madat^  hand- 
tookad.  «Mt  it,  to  which  the  luRa 
amalnaenad  and  kno«ad  by  hand 
or  t^r  Riaana  of  a  hand  tod.  of  wool 
or  ana  aniraaf  hair. 
Add  570i.i0.20JO-catpats  and  odwr 
taxHe  floor  coveringa,  knollad, 
whether  or  not  made  up  of  wool  or 


OaMa  5S09.22.00.0O 

Add  5S09.22.00.90-yam  other  thwt 
aawing  thread  of  ayndiatic  alalia 
Mmtb  not  put  i4>  lor  ratal  aale,  con- 
taining 85  pareent  or  mora  by  weight 
of  poH'stlar  staple  Iteera. 

Add  5402.10^040  aynthetic  aamanl 
yam.  not  put  up  tor  ratal  aala.  mdS- 
■amant  with  iwM  of  5  luma  or  mora 
par  malar.  hi|^  tenacity  yam  of 
nylon  or  other  poiyamidaa. 

Oatoto  5402.10^060 

Add  5402.10J0.40-hi^  lanKily  y«n 
ot  potyeatars,  rndSWamant  wUh  twM 
Of  5  tuma  or  mora  per  meter, 
aleto  5402^  JO  JO. 

Add  540L2O30.40-high  tenacity  y«n 
ot  polysalart.  muNMamant  wMh  Iwial 
of  5  tuma  or  mora  per  meiar. 

Add  5402.41.00.40  ayntheic  lament 
yam.  muNMamenl.  wMh  twiat  of  5 
tuma  or  rttora  par  meter. 

Deteto  540^41.00.60. 

Add  5402.43.00.40-aynlhelic  Samant 
yam  ot  potyeatars,  miMtoment.  wHh 
Mat  of  5  tuma  or  mora  par  nMsr. 

Datala  5402.43.00  JO. 

Add  5402.49.00.40-eyn«wilc  «wnent 
yam,  not  put  up  for  ratal  sala.  muM- 
Itenent  with  twiat  of  5  tuma  or 
more  par  meter. 

Oaleto  S40^48.00.60. 

Add  5403.10J0.40  artiScJrt  Mamant 
Vam.  other  than  aawing  Svead,  not 
pu  up  tor  ratal  sate,  high  tenacily 
yam  ot  viacoae  rayon,  muNMamant. 
atth  taM  of  S  tuma  or  mora  per 


Category 


631. 


Changaa  to  the  1989  ronrtaion 


Add  6116.1O15J0— i^ovea,  mMarw 
andfflHta.  kniaed  or  crocheted  wNh- 
ou  lourchedaa,  aiSiiect  to  marv 
made  Mier  raaMnia  cut  or  sewn 
fcom  praaalaliiiy  iiMchin»4(nil  fabrte 
fftat  ia  Jnyrauiiatad.  coaled  or  cov- 
arad  «8h  ptaalica  or  nibbar.  of  vege- 


6110102020. 
6110102080. 

Add  611010.2SJO-|^ovea,  mUtona 
and  HiMa.  toMad  or  ctochoied.  im- 
pragnalad.  coated  or  covered  with 
plasica  or  nAbar  without  iow- 
ehallaa,  subiad  to  man-made  Itoer 
raaaaiim  cut  and  aewn  trom  prw- 
aaitaling  mKhin»«nit  fabric  that  ia 
covered  ««« ptasSci  or  nM)er. 

Add  61lO10J5.20-^ovea.  nMena 
and  nMi.  knUed  or  crocheted,  im- 
pregnatod,  coated  or  covered  with 
pladica  or  rubt>er,  containing  SO  per- 
cent or  more  by  wergM  of  cotton, 
mannnade  fiber,  aubiect  to  rran- 
made  Itoar  restrainis  without  four- 


Add  611010.45.20-i^ovea.  mittena 
and  mMa.  toMad  or  crocheted,  im- 
pregnated, coated  or  covered  wHh 
plastica.  with  tounrhettea,  containing 
50  percent  or  more  by  weight  of 
cotton,  marvmade  fiber,  aubied  to 
marvmade  fiber  raatrainla. 

Add  62l6.00.15JO-glovea.  rtMena 
Wm  mMa.  ImpregnataA  coated  or 
covered  with  plestics  or  nMier.  with- 
out lourdiettee,  cut  and  aewn  trom 
proaidating  machine  woven  labrto 
ttwl  ia  impregiiatea  coated  or  cov- 
ered Mth  pladka  or  nA)ber,  d  vege- 
tabto  fibers,  subied  to  man-made 


540310.30.60. 

Add  5403.31. 00.4O-olher  singta  yvn 
d  viscose  rayon,  unlwistod  or  with  a 
twwt  not  exceedng  120  turns  per 
meter,  multifilamem,  with  twist  d  S 
turrts  or  more  per  meter. 

Deieto5403Ji. 00.60 

Add  54O3J3.00.4O-olher  ringto  ywn 
d  caluloee  acetate,  multifitament, 
with  twist  d  5  lurne  or  more  per 


Oaleto  5403.33.00.60. 
Add  5403.39.00.4O-olher  aingto  ywn, 
muMntament.  with  Iwid  d  5  tuma  or 


661. 


659- 


Deleto  5403  J9.00  JO. 


Add  6216J0.20J0— glovea, 
and  mitta,  impregnalod,  coated  or 
covered  with  plasbca  or  nAbar  wHh- 
od  tourchettea  cd  and  aewn  from 
machino  woven  Itbhc 
ia  impregnated,  coated  or  cov- 
wilh  plastics  or  rubber,  other 
vegetabto  fibers,  subbed  to 
marwnade  fiber  restiasits. 

Odeto  6216.00.25.60. 

Add  621 6.00  J0.2O-gloves,  mittens 
and  mitta,  impragnaled,  coeted  or 
covered  wHh  plaalica  or  nMier.  wHh 
tourchettea.  containing  50  percent  or 
more  by  weight  d  cottoa  marvmade 
fiber  or  any  cowbinalioa  aubied  to 
man-made  fiber  realrainta. 

Add  61 07.22.00. 15-boys'  biwkat 
slocpers  d  marvmade  fiber. 

Delete  6107.22.00.20. 

Add  6l07.22.00.2S-other  boya'  nighl- 
starts  and  pajamas. 

Add  6106.32.00.15— girls'  dwkd 
siMpsrs  of  msfvimdo  Aiwa. 

Oaleto  6106J2.00.20. 

Add  6106J2.00.2S— other  girls'  rsghl- 
deeeee  and  paiamaa. 

Add    6103.43.20.15— men's    or    boys' 
db  arxl  brace  overalls  d  aynthetic 
Insulated  tor  odd 


Catogory 

Chengea  to  •»  1900  cwrrdalon 

Aim  6203.43Ja90-dher  boya"   bto 

and    braoa    overala    d    ayntMto 

■>era. 

Add  6a».4O10JS    awn's  mi  boysT 

bto  and  brace  overdta  d  artMcid 

Itoars.  toautond  lor  coto   weather 

pfc^tctort 

Odeto  6203.49.1015. 

Add  6203.401040— raen-a   or   boysT 

bto  and  braoa  ovaraia  d  anMdal 

fibera.   toiitaHJ  tor  coto  wedher 

pralocbon. 

Odeto  6204.62.2015. 

bt>  arxl  ticaca  CMwads  d  ayiahalic 

fibers,  ineulalad  tar  ooU  awattiar 

proladian. 

Odeto  6204J3.1S.1Sl 

Add  e204J8.lOJS    women's  or  girls' 

bto  and  brace  ovardta  d  ardicid 

^ 

Siara  Iradalad  tor  coto  vwaihar  pro- 

ladton. 

Odeto  6204  60  1015. 

Add    6211.33.00  17— boya'    coveralic 

lumpauits    and    simiar    appard    d 

marvmade   lit>ers,   other   than   size 

range  2-7. 

665  

Odeto  5701.90.20.20. 

Add  5701 .90.20  JO— carped  and  other 

d  marvmade  Rieis. 

Oeleto  5702.42^.00 

Add  570e.42.20.10-carpds  and  other 

iBKlto  6oor  coMsnngft.  w^^sn.  not 

tufted  or  Hockod,  of  maiwiMde  tw- 

Vo  notaniii^  of  nend  loonwd  cn^ 

n«a 

Add  5702  42^.90— carpets  and  other 

iBKlle  floor  c(^/erv)Qti»  w^wv  ftol 

Mlad  or  flocked,  of  marwTMde  tea- 

tie    fnstenete,    other    ttian    hend* 

■oomeo  cnenfleL 

Detoto  5702.92.00.00. 

Add  5702.9^00.10-carpets  and  other 

toKde  floor  covannga,  woverv  not 
tolled  or  flocked,  not  d  ofle  coiv 

Add  6203.42.20.05-4nen's  or  boys' 
bt>  and  brace  B'luaralt  d  cotton 
fibers.  Insdatad  tar  coM  weather 
prolactiorv 

Add  6203.43.20.0S-flten's  or  boys' 
bto  and  brace  overall  d  aynthetic 
fibers,   inadated  lor  odd   weather 


Deteto  e203.43J0.is. 


668- 


810- 


831- 


atrucSon.  d  marvmade  teidia  i 
riala.   woven  bd  not  made  on  a 
poanr-ikivsii  loom. 

Add  5702.92.00.90— carpels  d  other 
iBoctie  floor  covwYigs.  v^^erv  iwA 
tufted  or  flocked,  noK  a  pie  conalruo- 
bon,  d  marvmatto  tedle  matertala. 

Add  5810.10.00.10— embroidery  to  tie 
to  stripe  or  to 


Add  5810.92.00.10— embroidery  to  toe 
piece,  to  alripa  or  to  motits,  or  marv 


Add 


Add 


ing 


8002J0J0JO 
6002.49.00.00 
8002.99.00.00. 
61101015.' 
iTKiti,  Rrvneo  or  crocneiea.  vw 
or  covered  wth 
or    rubber,    mtUoUt    loir- 
of  vegetable  lt>era  cut  or 
front  pre'^BoetinQ  machine  hnil 
tfifll  la  inipragrwied.  coaled 
plaatica  or  rubtMr. 
6116.10^.30. 
6116.10.20.70. 

6116.10.25.40— glovea.  mitlena 
mUtat  knitled  or  crocholed  Ivtk 
coated  or  covered  Mth 
or  rubber,  withogl  totf- 
cut  or  eawn  from  pra-eMiet- 
labric  thai  ia  Im- 
or  covered  with 
orrubtMr. 


96 
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6mgoiil 


Omtv*  ^  *•/*•#* 


Add   61iaia3S.30— i^owM.   mMmm. 
wn  mm,  RraBw  or  cnjontHto,  vf^ 


or   fubbor.    wWvmjI   fou^ 
CnMHSt  coHiiwng  00  poreoni  Or 

9H0t9  by  IMi^M  Ol  COtkVli  IMn-mttdB 

MMra  Of  odMT  mkIIb  Wmvi,  Of  my 


Add    ei16LlOL46.30-«to«M. 

MraaM  Of  CrocnoiM,  W^ 

oo«iBd  or  co^wd  mMi 
wm\  voufonsnw  oc^vwiq 
60  po>cw<  Of  nioM  by  woiQN  o( 
oonon,  imvfiwds  Swfs  of  oSmt 


e218.00.1&4O-glOM«,  mftans  and 
•niltB,  lHH)fign<l»d,  oOMiad  or  oo^ 
orad  wNh  ptatfct  or  lubbor,  wMhoiM 
loufchotlM.  cut  md  Mwn  from  pt#- 
OBMfng  nMcftrt^^vowon  labnc  ihiA  to 
OQ«tad  Of  coMrod  «Wi 
Of    ruttwr,    ol 


Ci*«g«?nr 

ChanoM  m  «w  1888  oairiliten 

«iie.00.20.40-gtowM.    nmmm    wd 

• 

•rad  «Nh  plHlIca  or  lubbar.  wWnul 

lourctifltlBik  oA  end  t^Mfft  from  pt^ 

odaiing  mactiino  w(^#on  litirto  thii  to 

tonpraQnsiML  ooilsd  or  covtiod  with 

plMllcs  or  lubbor,  vAwf  Itan  v6q^ 

-.    . 

ttfiiaSMrt. 

DiM>  8216.00.2S.7Ql 

Add    82l&00^.3&-tfoMt,    niMana 

■  «." 

Wl    BMS*    miffVUfHWU,    lANUHU  4li 

coMfad  w«lh  pHUci  or  lubtMr,  «iW) 

- 

lou^chocIWi  oonliMno  50  poroofll  or 

MQPi  b)f  wol^4  of  cotton,  nwvfiMdo 

flbor  or  ony  comtAwtton. 

033 

Add  6203^.30.28-flMn-t  or   boys' 

iKfcats  and  bteMiA  dasci^xd  irt 

h— ling  8203. 

859..    .- 

OaMo  81 17.10.30  JO 

Add  61 17.10.80.20   aNMK,   acarvai 

and  mufflart.  knMad  or  crochalad 

Category 

Owngaa  In  «w  1908  oorroMon 

W^ 

Add     6307.10.20.l&-«hop  r  kwela. 

dedkalad  (or  uaa  In  garaoM.  Mng 

Bialiona  and  macMne  ahopa,  otter 

than  oodorv 

Add  e307.ia20.2»-dW)  dplha  other 

ttianooNoa 

888 

Add  e002.20.90.0a    :   : 

Add8002.48.00.0a 

Add  600?  99.00.00.             . 

PUHp ).  MntaOo, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Tex  tile  Agreements. 
{FR  Doc  88-30264  FUed  12-30-88;  12:13  pin| 
OOOC  Mta-MMI 
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mFORMATION  AND  ASSISTANCE 


Index,  finding  aids  ft  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Cod*  of  Fodoral  ftogulallon* 

Index,  finding  aids  ft  general  infonnation 

Printing  sdiedules  i 

*-"*•  I 

Public  Laws  Update  Service  (numbers,  dates,  etcl 
Additional  information 

rfwnnmnm  oocuiwdim 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

TlM  UnMMl  State*  GoMmmwil  Mantnl 

General  information 

OOmt  8*rv<c** 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Servlbe  (PLUS) 

TDD  for  the  deaf 


523-5227 
523-5215 
523-5237 
523-5237 
523-5237 


523-5227 
523-3419 


523-6641 

523-S230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3406 
523-3187 
523^4534 
523-5240 
523-3167 
523-6641 
523-5229 


LIST  OF  PUBLIC  LAWS 

Not*:  The  list  of  pubic  law* 
enacted  during  the  second 
session  of  the  100th  Congret* 
has  been  compteted. 
Last  List  November  38.  ItM 
The  list  wM  be  resumed  wtten 
Mis  are  enacted  imo  public 
law  during  the  first  session  of 
the  101st  Congress,  which 
convenes  on  January  3,  1969. 
It  may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  F*d*rai 
T1*gi8t*r  but  may  be  ordered 
in  irxfividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 
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Hi 


CFR  CHECKU8T 


Ttw  ctwcfcKst  prepared  by  the  Office  of  t»w  Federal  Registsr.  is 

puMshed  woekty  It  is  arranged  in  ttie  order  of  CFR  tiHea.  pricea.  and 

revMon  dates. 

An  astaiMt  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  wtuch  is  now  available  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  dunng  the  week  are  announced  on  the  back  cover  of 

the  d«ty  Federal  Register  as  they  beconw  avaiabie. 

A  ctwcklist  of  curent  CFR  vokjmes  comphsir>g  a  complete  CFR  set 

also  appears  In  the  latest  i^sue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wtMch  is  revised  monthly. 

The  annual  rate  for  subacrlpten  to  all  revised  vokimes  is  $820.00 

domestic  $155  00  addWonal  for  foreign  maMng. 

Order  from  Superinterxjent  of  Documents,  Government  Printing  Office, 

Washington.  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  ortlar  desk  at  (202) 

7t3-32M  from  8:00  a.m.  to  4K)0  p.m.  eastern  tima.  Monday— Friday 

(except  holidays). 

TWs 

1, 2  (2  KsMTvad) 

9(19«7I 

4 

S  Partsi 
1-*99...L. 

700- nwr. 

1200-M.  6  (6 


and  Pom  100  and  101) 


$10.00 
11.00 
M.00 


IM.  1. 

•  joa.  1.  ma 

lM.1. 19M 

Job.  1.  MM 
JiB.1.  MM 

im.\.nm 

Jon.  1.  1968 
Jan.  1.  1988 
Jon.  1. 1988 
Jsa.  1.1988 
Joa.  1, 1988 
JoR.  1.  1988 
Ian.  1.1988 
J».  1.  1988 
km.  1. 1988 
Jon.  1.1988 
Jan.  1. 1988 
M.  1. 1988 
Jm.  1.  1988 
km.  1.1988 
Jon.  1. 1968 
Jan.  1. 1988 
Jan.1,  1988 
Jm.1.  1988 
Jm.  1. 1988 
tm.  1.  1988 

J«.  1, 1988 
Jan.1.  1988 

Jan.  1,  1988 
Jon.  1.  1968 
>  Joa.  1. 1987 
J«.  1.  1988 
Jan.  1.  1988 
July  1.1988 

Jan.  1.1988 
Jan.1. 1988 
Jon.  1.1988 
JR  1.1968 
Jan.  1.1988 
Jan.1,  1988 
Jan.1. 1988 


TWn 

140-199.. 
200-1199. 


9.50 
20.00 


1200-M 12.00 

15  Parts: 

0-299 

300-399 

400-M 


10.00 
20.00 
14.00 

16  Parts: 

0- 149 _ 12.00 

150-999 „. - —  13.00 

1000-M 19.00 


17 
1-199. ._ 
200-239. 
240-M. 


181 

1-149 

150-279. 
280-399. 
400-M.. 


181 

1-199 

200-ad.. 


201 
1-399.. 
400-499. 
SOO-M.. 


211 

1-99 

100-149.._ 
170-199... 
200-299  .> 
300-499  .„. 
500-599  „. 
600-799.... 
•00-1299. 
1300-M-. 


}4M 
14.00 
X1J0 

15.00 

12.00 

13.00 

9.00 

27.00 
5.50 

12.00 
.  23i)0 
.   25.00 

.  12i» 

.  M.00 

.  16.00 
.0   SM 

.  24.00 

.  20.00 

.  7.50 


221 

1-299 

300-€nd 

23 

24  Parts: 

0-199 

200-499.. 

500-499 

700-1499... 
1700-M.... 
25 


4.00 


20.00 


13.00 

14.00 


261 
111.0-1-1.40.. 

I1 1.41-1.149 

II  1.170-1.300. 

II  1.301-1.400 

II  1.401-1.500 — 

II  1.501-1.640 

II  1.641-1.850 

II  1.851-1.1000.... 
II  1.1001-L1400.. 

II  1.1401-«id 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599 

600-(nd 


Jan.1. 
Jan.1. 1988 


271 

1-199.. 

200-M„ 

20 


/- 


15.00 
24.00 
9J0 
19.00 
15.00 
24.00 

13.00 
23.00 
17.00 
M.00 
24.00 
15.00 
17.00 
28.00 
14.00 
21.00 
19.00 
M.00 
13.00 
15.00 
15.00 
8.00 
4.00 

23.00 
12.00 
25.00 


Jan.  1,  1988 
Jan.  1. 1988 
km.  1. 1988 

Jan.  1.  1988 
Jan.1. 1968 
Jan.  1.1988 

J«.  1,  1988 
Jan.  1.1968 
Jan.  1,  1988 


Apr  1. 
Apr.  1,  1988 
/^.  1.  1988 


Apr.  1. 
Apr.  1.  1988 
Apr.  1.1988 
Apr.  1.  1988 

Apr.  1.  1988 
Apr.  1.  1988 

A^.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 


Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1.  1988 
1.1988 
1.1968 
1.1988 
1.1968 
1.1968 
1.1988 
1.1988 
1,  1988 


Apr.  1.  1988 
Apr.  1. 1988 
Apr.  1.1968 

Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1.  1988 

Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1,  1988 
1.  1988 
1.  1988 
1.  1988 
1.  1988 
1.  1988 
1.  1988 
1.  1988 
1.  1988 
1.  1988 
1.  1988 
1,  1988 
1.  1980 
1.  1988 


Apr 
Apr 
Apr 

Apr. 
Apr. 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
•Apr 
Apr 


Apr.  1,  1988 
Apr.  1.  1988 
jMiyl.  1988 


TWn 


Price      ReviotonDaM 


291 

0-99 , 

100-499 

500-899 

900-1899 

1900-1910... 
1911-1925... 

1924 _._ 

1927-6id...„. 

SOPwts: 

0-199 

200-499 

700-End 

31  Parts: 

0-199 

200-6id. 

321 


1-39,  Vol.  L.. 
1-39.  Vol.  i.. 
1-39.  Vd.  ■. 

1-189 

190-399 

400-629 

630-699 

700-799. 

'800-M 

33  Parts: 

1-199 

20O-6id 

34  Parts: 

1-299 

300-399 

400-6id 

35 

30  Parts: 

1-199 

20O-£nd......„ 

37 

38Parta: 

0-17 

18-M 

39 


40  Parte: 

1-51 „ 

52 „ 

53-60 

61-80 „ „    

81-99 

100-149 „ 

150-189 _ 

190-299...        

300-399 

•400-424 „.       

425-699 ,.. 

70O-tnd „ „ 

dlCttapters: 

1.  1-1  ID  1-10 

1. 1-1 1 1D  Appondbi.  2  (2  Roarva* 

3-6. 

7 

8 

9 „                „         _ 

10-17 

18,  Vol.  I,  Ports  1-5. 
18.  Vol.  I,  Pom  6-19... 
18.  Vol.  ■.Pom  20-52. 

19-100 

1-100 

101 

102-200 

20t-fad 


17.00 

Jrfy  1,1988 

6.50 

Jdly  1,1988 

24.00 

July  1, 1987 

11.00 

Joly  1.1988 

29.00 

July  1.1988 

8.50 

MNr  1.1988 

10.00 

July  1.1988 

23.00 

July  1. 1987 

20.00 

Jahr  1,1988 

12.00 

Joty  1,1988 

18.00 

Joly  1.1988 

13.00 

Jdhr  1.1988 

14.00 

July  1,  1987 

15.00 

*  Joly  1,1984 

19.00 

«July  1.  1984 

18.00 

«J«tyI.  1984 

2aoo 

July  1.  1987 

23.00 

Joly  1.  1987 

21.00 

M*r  1.  1987 

13.00 

*July1.  1986 

15.00 

July  1.1988 

14.00 

Ja%  1.1988 

27.00 

July  1,1988 

19.00 

July  1,  1987 

20.00 

Jidy  1.1987 

11JI 

Jidy  1, 1987 

23.00 

Jidy  1,1987 

9.50 

kdyl,  1988 

12.00 

Jidyl.  1988 

20.00 

Jaty  1.1988 

13.00 

July  1.1988 

21.00 

'  July  1.  1987 

19.00 

Ju^  1,1988 

13.00 

July  1.1988 

21.00 

July  1. 1987 

24.00 

July  1,  1987 

24.00 

July  1. 1987 

12.00 

July  1,1988 

25.00 

July  1,  1987 

23.00 

Joly  1.  1987 

184» 

July  1.  1987 

24.00 

July  1.1988 

8.50 

July  1,1988 

21.00 

July  1,1988 

21.00 

July  1.  1988 

27.00 

July  1. 1987 

13.00 

•JnV  1.1984 

13J0 

•ia%  1.1964 

14.00 

•Adyl.  1984 

4.00 

•Jn%  1.1984 

4.50 

•July  1,1984 

13.00 

•ii^  1.1984 

9.50 

■Ju^  1,1984 

13.00 

•J^l.  m4 

13.00 

•July  1,1984 

13.00 

«Ji#  1.1984 

13.00 

•Ji%  1.1964 

10.00 

Jd^  1.1988 

23.00 

July  1,  1987 

12.00 

July  1,1968 

tJD 

July  1,1967 

TWO 
421 

1-60 KM  Od.  1,  1987 

41-399 5J0  Co.  1,  1987 

400-429 i}M  Od.  1,  1987 

430-€nd. UM  Oct.  1.  1987 

43PartK 

'-W 15.89  Od.  1.  1987 

1000-3999 24il0  Od.  1.  1987 

4000-End. 11.00  Od.  1,  1987 

**                                                                          18.00  Od.  1.  1987 
45Parts: 

1-199 , J4.00  Od.  1.1987 

200-499 , 9j»  Od.  1,  1987 

500-1199 11.00  Od.  1.  1987 

1200-6id 14.00  Od.  1.  1987 

46  Parts: 

'-W 13.00  Od.  1.  1987 

41-69 13.00  Oct  1,  1987 

70-89 7.00  Od.  1,  1987 

'0-13» 12i»  Od.  1. 1987 

140-155 isuw  Od.  1,  1987 

156-165 14.00  Od.  1,  1987 

166-199 13.00  Od.  1.1987 

200-499 19.00  Od.  1,  1987 

500-tnd H>.00  Od.  1,  1987 

47Pan8: 

0-19 17.00  Od.  1, 1967 

20-39 21.08  Od.  1,1967 

40-49 10.00  Od.  1,  1987 

70-79 17^  Oct  1,  1967 

««^ 20.00  Od.  1, 1987 

48CtM«»ters: 

1  (Part$  1-51) 26.00  Od.  1,  1967 

1  (Ports  52-99) 16.00  Od.  1,  1987 

2  (Ports  201-251) 17.00  Od.  1,  1967 

2  (Ports  252-299) 15.00  Od.  1,  1987 

3-4 ~ 17.00  Od.  1.1967 

7-14 24.00    •      Od.  1,  1987 

15-End 23.00  Od.  1,  1987 

49Pwts: 

1-W 10.00  Od.  1, 1987 

100-177 25.00  Od.  1,  1987 

178-199 19.00  Od.  1,  1967 

200-399 . 17.00  Od.  1,  1987 

400-999 22.00  Od.  1, 1987 

1000-1199 17.00  Od.  1.  1987 

1200-M 18.00  Od.  1, 1987 

50  Parts: 

1-lW 16.00  Od.  1,  1987 

200-599 _ 12.00  Od.  I,  1967 

400-6id 14.00  Od.  1.  1967 

Cf«  hdax  and  FMngs  Aids 28.00  J*.  1, 

Compltta  1989  OR  sol '. 420i>0 

Micfoficho  LhK  r<filioni 

Cowplm  tm  (ono  tiwa  mwfitfi 125.00 

Compiota  tm  (ono-linM  OMing) 1 15.00  1965 

Subscription  (moM  as  issMd) 185.00  1987 

Suhseriprion  (molad  « issuod) 185.00  1988 

Subscripiion  (molad  as  issuod) 188.00  1986- 

WW*»aleopias „ 3.75  1968 

■  Bwoo*  nit  3  if  a  ommI  csmpamiaa.  *b  nolumt  mi  rf  praviaM  mihw  *mU  W 
KlGJ—d  01  a  pwwomi  rilwn  t«t». 

«Wd  —MfciwOj  IB  *■  vttmt  «w»  ritmi*pMti  *tmt  *»  fnt  im.  1.  NSTmOk. 
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CFR  I88UANCC8  1M9 

Compltt*  Ltotinfl  of  19M  Editions  and  Projected 

Januwy,  1M«  Editions 

TNs  M  Mts  out  the  CFR  issuance*  for  the  1986  edrtions  and 
protects  the  publication  plans  for  the  Januery.  IMS  quarter.  A 
protected  schedule  that  wW  ndude  the  April,  19SS  quarter  wia 
appear  m  the  first  Federel  neglster  issue  of  Apnl 

For  prtetag  Informetlon  on  avaaable  1SSS-19S9  vohnnee 
eoneuN  itw  CFR  ctieddM  wMch  appears  every  Monday  m  t 


It  I 

1-149 
150-279 
280-399 
400-End 

19  Parts: 

1-199 
2C0-End 


241 

0-199 

200-499 

500-699 

700-1699 

1700-End 


Pnctng  viformation  is  not  available  on  protected  issuances. 
kxSviduel  annourKements  (A  the  actual  release  of  volufnes  wriM 
continue  to  be  pnnted  In  the  Federal  Register  and  onll  provide 
the  price  and  orderlrig  informatioa  The  weekly  CFR  checklist  or 
the  monthly  List  of  CFR  Sections  Affected  win  continue  to  provide 
a  cumulative  let  oH  CFR  volumes  actually  printed. 
NormaNy.  CFR  volumes  are  revised  acconfing  to  the  foltowine 
schedule: 

Tittee  1-16— Jenuery  1 
TWas  17-27— April  1 
Titles  28-41— July  1 
Titles  42-50— October  1 

Al  volumes  listed  below  wIN  adhere  to  these  scheduled  revswn 
dalee  unleas  a  notation  in  the  Ming  indicates  a  dHf  erent  revision 
dele  lor  a  perticulsr  volume. 
'Indicates  vohjnw  is  stia  in  producthxL 

TltiM  rsviasd  as  of  January  1, 1968: 


1-199 
200-End 


201 
1-399 
400-499 
500-End 


261 

1  (5J  10-1-1.60) 
1  (tS  1.61-1.169) 
1  (Si  1  170-1.300) 


211 

1-99 

100-169 

170-199 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 

300-End 


400) 
500) 
.640) 
850) 
1000) 


1  (ill. 301-1. 

1  (ii  1.401-1. 

1  (Ii  1.501-1.1 

1  (111.641-1.1 

1  (ii  1.851-1. 

1  (ii  1.1001-1.1400) 

1  (i  1.1401-End) 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599  (Cover  only) 

600-End 


A 


271 

1-199 
200-End 


CFR  Index 
1-2 

SI 

4 


TWas  rsvtaad  aa  of  July  1, 1968: 


81 

1-1180 

1200-End 


•  I 


101 

0-199 

200-399  (Cover  only) 

400-490 

SOO-End 

11 


400-Cnd* 


71 

0-45 

46-61 

62 

53-200 

210-200 

300-389 

400-609 

700-609 

900-999 

1000-1069 

1000-1119 

1120-1199 

1200-1490 

1500-1899 

1900-1944 

1946-€nd 


It  I 

1-199 

200-299 

300-499 
SOO-End 


141 

1-59 

60-139 

140-199 

200-1199 

1200-End 


IS  I 

0-299 

300-399 

400-End 


Ml 
-    0-149 
150-999 
1000-€nd 


TMtoa  ravlaod  aa  of  Apr!  1, 1966: 


200-239 

240-Efld 


17 

1-190 


29Partr 

16 

0-99 

100-499 

SSPsrts: 

500-699 

1-199 

900-1899 

20O-End 

1900-1910 

1911-1925 

9 

~ 

1826 

■    ■ 

1927-End* 

SSPsrts: 

0-17* 

:      ■ 

SOParta: 

18-End     ■• 

0-199 

200-699 

16' 

700-End 

40  Psrts: 

SI  Parts: 

1-61 

0-198 

52 

200-End 

63-60*      ! 
61-80 

S2  Psrts: 

81-99* 

1-189* 

100-149* 

i      : '    ■ 

190-399*     . 

..-.      150-189* 

400-629 

190-299 

■ 

630-699  (Cover  only) 

300-399 

■ 

700-799 

400-424 

eOO-End 

426-690   :      ' 

■  ■   ■    . 

■     •(    ■,  ■  <    . 

700-End* 

'     i 

S3  Psrts:     '  '.       ' 

.,.•..  t         •■  •                *  ■'     *  * 

' '    S* 

1-199 

-    41  Psrts: 

200-Ei)d      .    .    : 

Cha.  1-100 

'"A 

* 

Ot  101* 

S4  Psrts:      ....■■.. 

. ...      Chs.  102-200 

■   .      ,          '•■■ 

1-299* 

Gfc.201-End^ 

■  .  .-« 

300-390     ■■■   ■ 

•  ■  i-.                          «. 
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Tmoa  ratrlaad  aa  of  Odobar  1. 1968: 

TWe 

42Psrts: 

47  Psrts: 

1-60* 

0-19* 

61-980 

ao-ao* 

400-429* 

40-«0* 

430S^nd* 

70-79*           1 

80-£nd* 

43Psrts: 

1-999* 

4SPsrts: 

1000-3999* 

Ch.  1  (1-S1)* 

4000-exl* 

Ch.  1  (52-9^* 

Ch.  2  (201-251) 

44* 

Ch.  2  (2S2-299) 

aa.S-6* 

4SPafts: 

Ch8.7-14* 

1-199* 

Oh.l5-End* 

200-499* 

500-1190* 

49  Psrts: 

1200-End* 

1-99* 

100-177* 

4«Psrts: 

178-199* 

1-40* 

200-399* 

41-69* 

400-a99* 

70-80* 

1000-1199* 

90-139 

1200-End* 

140-155* 

156-165* 

50  Psrts: 

166-199" 

1-199* 

200-499* 

200-509* 

500-End 

eoo-End* 

ProiJoctod  January  1. 1969 

•mom: 

TMs 

CFRIndas                i 

i-a<nii<iUssoi 


1.  1-199 
200-End 


S  (Complstlon) 

4 

SPsrtK 
1-«99 
700-1199 
1200-End 


71 

0-28 

27-45 

46-51 

52 

53-209 

210-299 

300-389 

400-899 

700-809 

1000-1069 
1060-1119 
1120-1199 
1200-1490 
1500-1890 
1900-1939 
1940-1949 
1950-1999 
aOOO-End 


OPsrts: 


101 
0-50 
51-190 
200-399 

400-499 
SOO-End 

11 

12  Psrts: 

1-199 

200-219 

220-299 

300-490 

500-599 

000-End 

13 

14  Psrts: 

1-60 

60-139 

140-190 

200-1199 

1200-End 

15  Psrts: 
0-290 
300-399 

400-End 


161 
0-149 
190-999 
lOOO-End 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIOOS->IAHUAHY  1989 


ThU  table  h  uMd  by  the  Office  of  the 
Federal  Regiater  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1 CFR  1&17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


DMTtOPFn 

PUaUCATION 


Januarys 


Januafy4 


Januarys 


JanuwyS 
January9 


January  10 


January  11 


January  12 


January  13 


January  17 


January  18 


19 


January  23 


January  24 


January  26 


Jar<jary26 


January  27 


January  30 


January  31 


IS  Mvs  nmm 

maucATKW 


January  18 


January  19 


Jar»iary2a 


January  23 


January  24 


Jarwary25 


January  26 


January  27 


January  30 


February  1 


Fabruary2 


F«t>ruary3 


February7 


Februarys 
February  9 


30  OAVS  AFTER 
PWauCATIOM 


February  2 


Februarys 


Februarys 


February  6 


FebfuaryB 


February9 


February  10 


February  13 


Februarys 


February  16 


February  10 


February  13 


February  13 


Febniwy16 


Febni^17 


Febnjaiy21 


February  22 


February  23 


February  24 


February  27 


February  27 


Mwchi 


M«ch2 


46lMVS«FnEn 
WBUCATION 


Febfuary  17 


February  21 


February  21 


February  21 


February  23 


February  24 


February  27 


February  27 


February  27 


Mvch3 


M»ch6 


March6 


M«ch9 


March  10 


March  13 


March  13 


M«ch13 


Mwchie 


M«ch17 


eO  DAYS  AFTER 
MJBUGATION 


March  6 


M»ch6 


Mwch6 


March7 


March  10 


March  13 


Mwoh13 


March  13 


Mwch14 


March  20 


N^  March20 


March  20 


March  24 


March  27 


March  27 


March  27 


March  28 


March  31 


Apri3 


90  DAYS  AFTER 
FUBUCATMN 


Apr«3 


AprB4 


Aprl5 


ApriS 


April  10 


April  10 


April  11 


April  12 


April  13 


April  17 


April  18 


April  19 


April  24 


April  24 


April  25 


April  26 


April  27 


Mayl 


Mayl 


1 

1 

- 

/    ■                                                              .    1 

,.mMm^ 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
Ronald  Reagan 


WiwUy  OompiktJaa  of 

Presidential 
Documents 


.  luar  ttl.  IMH 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  puWic 
speeches,  statements,  messages  to 
Ck>ngress,  news  confererwes,  persorv 
net  appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  annourK:ements. 

Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


UM  PnKdksaig  Code 

*6466 

DYES 


CfMrg«  your  orator. 

/fs  •My! 


-m^' 


dak  «  (202)  783323*  Mill 
•asMin  tme.  Monday  Fna»» 


u  me  GPO  ardor 
1 00  1  in  W  4  00  p  m 
(excapi  Mdavsl 


•  please  enter  my  sutwcription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


(Company  or  personal  name) 


(Additkxiai  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


( 


± 


(Daytime  phone  including  area  code) 


1.  The  total  a^  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 

, 3.  Please  choose  method  of  payment: 

O  CheclH>aya*>'«  to  the  Superintendent  of 
. Documents  ^.^.^^——-—f— ,    ,— , 

□  GPO  Deposit  Account     I    I    I    I    I  Tl    l~L J 

□  VISA  or  MasterCard  Account 

M   M    I   I   I   I   I   I    M    I   I   I   I   I   I 


D 


(Credit  card  expiration  date) 


TfMnlr  you  for  your  order! 


(Signature)  <*•  '®-'-'^ 

4  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office.  Washington,  DC.  20402-9371 
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FEDERAL  REGISTER  Published  daily.  Monday  thnnigh  Fnday. 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20406,  under  the 
Kederai  Register  Act  (48  Sut  SOa  as  amended:  44  U.&C  Ck. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  US.  Government  Printing  Office. 
Washingtoa  IX:  20402. 

The  Fadanl  Rogiatar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  pubUc 
inspection  in  tfie  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Fedatal  Registar  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form:  tl9S  per  year  in  mi(»>fiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175J)0  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washingtoa  DC  20402.  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  FadanI  Ragiatar. 

How  To  CM*  TUa  PuhUcatton:  Use  the  volume  number  and  the 
page  number.  Example:  53  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 

Subsdiptkna: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 


rOK: 


THE  FEDERAL  REGISTER  } 

WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  luei  the  Federal  Remitter  and  Code  of 
Federal  Regulation*. 


WHO:        The  Offioe  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

S.  The  important  elements  of  typical  Federal  Register 

documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 

system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:    January  26,  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register. 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC 
RESERVATIONS:  202-523-5240 


LOS  ANGELES.  CA 

WHEN:    January  12,  at  9:00  a.m. 
WHERE:    Room  8544, 

Federal  Building, 
300  N.  Los  Angeles  St, 
Los  Angeles.  CA 
RESERVATIONS:  Call  tiie  Federal  Information  Center. 
Los  Angeles  213-804-3800 


Single  Gopiaa/bock  oopias: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENCIES 
SubacripttooK 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 


20Z-7SS-32St 
Z7S-S32i 
27VSK4 


7BS-S29i 
275-332S 
275-306t 
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275-3321 

sz»-s2m 
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Agenqr  for  Intemational  Devetopment 
Nonccs 

Housing  guaranty  pit)grams: 
India,  198 

AgrlculturalMarfceting  Service 

RULES 

Egg  research  and  promotion  order.  98 
Peanuts,  domestically  produced 
Correction,  227 


Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Cooperative  Stale  Research 
Service:  Federal  Grain  Inspection  Service;  Forest 
Service 


Animal  and  Plant  Health  Inspection  Service 

RUL£S 

Plant-related  quarantine,  domestic: 

Citrus  fruit  from  Florida.  97 
Nonccs 

Genetically  engineered  organisms  for  release  into 
environment:  permit  applications,  161 


Coast  Quard 

RUIXS 

Merchant  marine  officers  and  seamen: 
Maritime  personnel  licensing  and  manning  of  vessels,  125 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  Intemational  Trade 
Administration;  Minority  Business  Development 
Agency;  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information  Service 

Committee  for  the  Implementation  of  Textiie  Agreements 
Nonccs 

Cotton,  wool,  and  man-made  textiles: 
China;  correction,  227 


Consumer  Product  Safety  Commission 
Nonccs 

Agency  information  collection  activities  under  OMB  review, 
174 

Coof>eratlve  State  Research  Service 

NOTICES 
Meetings: 
Science  and  Education  Competitive  Research  Grants 
Office  Advisory  Committee,  162 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
175 


Employment  and  Training  Administratfon 

NOTICES 

Federal-State  unemployment  compensation  program: 
Unemployment  insurance  program  letters — 
Alien  status  verification  system;  waiver  determinatioii. 
206 

Energy  Department 

See  Federal  Energy  Regtdatory  Commission 

Environmental  Protection  Agency 

RULES 

Water  pollution  control: 
National  pollutant  discharge  elimination  system — 
Permits  regulation  amendments  and  corrections,  246 

NOTICES 

Meetings: 

Biotechnology  Science  Advisory  Committee,  269 
Pesticides;  emergency  exemptions,  etc.: 

2-[([((4,6-dimethoxy-2-pyrimidinyl)amino 
carbonylaminosulfonyl-N,  etc.,  183 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules,  eta: 
Airspace  overlying  waters  between  3  and  12  nautical 
miles  from  the  U.S.  coast;  applicabiltty,  264 
Airspace: 
Special  Federal  Aviation  Regulation  No.  53;  airspace 

overlying  the  waters  between  3  and  12  nautical  miles 
from  the  U.S.  coast;  establishment  of  waroiBg  areas, 
260 
Airworthiness  directives: 
McDonnell  Douglas,  104, 105 

(2  documents) 
Sikorsky,  107 
Standard  instnmient  approach  procedives,  108 
NOTICES 

Exemption  petitions;  summary  and  disposition,  222 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
National  security  emergency  preparedness 
telecommtmications  service  priority  system 
Correction,  151 
Radio  stations;  table  of  assignments: 
Missouri,  152 
North  Carolina,  152 
Television  stations;  table  of  assignment 

Nevada,  153 
PROPOSED  RULES 
Radio  broadcasting: 

Telephone  conversations,  broadcast  159 
Radio  services,  special: 
Maritime  services — 
Government  Next  Generation  Weather  Radars 

(NEXRAD);  operation  in  2900-3000  MHz  band.  157 
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Radio  stations;  table  of  assignments: 
Georgia.  159 
Nebraska.  159 

Federal  Depoett  Insurance  Corporation 
mjLCS 

Conflict  of  interests 
Correction.  227 

Federal  Energy  Regulatory  Conwnteslon 

NOTICES 

Natural  gas  certificate  filings: 
Texas  Gas  Transmission  Corp.;  correction.  227 
United  Gas  Pipe  Line  Co.  et  al..  181 

Applications,  hearinga,  determinations,  etc: 
El  Paso  Natural  Gas  Co.,  183 
Idaho  Falls,  ID.  183 
Questar  Pipeline  Co.,  183 
Texas  Eastern  Tranunission  Co.,  183 
Williams  Natural  Gas  Co.:  correction.  227 

Federal  Grain  inspection  tienrtce 


Agency  designation  actions: 
Illinois,  183 

Michigan  and  Iowa.  162 
Oklahoma  and  Ohio,  162 

Federal  Home  Loan  Bank  Board 


Federal  Savings  and  Loan  Insurance  Corporation: 
Equity-risk  investments,  155 


Agreements  filed,  etc..  184. 185 

(2  documents] 
Complaints  filed: 
Ariel  Maritime  Group,  Inc  et  al.,  185 


System 


Truth  in  lending  (Regulation  Z): 
Official  staff  commentary  update 
Correction.  227 

Nonccs 

Meetings:  Sunshine  Act.  226 

Applications,  hearings,  determinations,  etcj 
Commercial  Security  Bancshares.  Inc.,  186 

FWi  and  WMHe  Service 


Endangered  and  threatened  species  permit  applications,  192 
Environmental  statements;  availability,  etc.: 

Northern  Montezuma  Wetiand  Project  NY,  193 
Marine  mammal  permit  applications,  192 

rooa  ana  ufug  AonMnmraiion 


Animal  drugs,  feeds,  and  related  products: 

Tylosin  and  sulfamethazine,  109 
GRAS  or  prior-sanctioned  ingredients: 

Com  sugar,  com  syrup,  invert  sugar,  and  sucrose 
Correction.  228 


GRAS  or  prior-sanctioned  ingredients: 
High  fructose  com  syrup 
Correction.  228 


Animal  drugs,  feeds,  and  related  products: 
SmithKline  Animal  Health  Products;  tylosin  and 
sulfamethazine;  approval  withdrawn.  187 
Human  drugs: 
Export  applications — 
Oxaprozin.  188 
Meetings: 
Infant  Apnea  Monitor,  187 

Foreign-Trade  Zones  Board 


Applications,  hearings,  determinations,  etc.: 
Pennsylvania — 

Verasol  window  shade  fabric  processing  facility.  164 
Texas- 
Pood  product  processing  facilities,  165 

Forest  Service 


Environmental  statements:  availability,  etc.: 
ML  Ashland  Ski  Area.  Rogue  River  National  Forest.  OR. 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration 


Nonccs 

Grants  and  cooperative  agreements;  availability,  etc: 

Area  health  education  center  programs.  189 

Family  medicine — 
Departments  establishment  189 

Physician  assistants  program,  190 

Housing  and  Urt>an  Development  Deportment 


Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Project-based  assistance,  230 
Mortgage  and  loan  insurance  programs: 
Adjustable  rate  mortgages  and  carryovers:  annual  rate 
change  disclosure  time  period.  110 


Agency  information  collection  activities  under  OMB  review, 
19a  191 
(2  doamients) 

Immigration  and  Naturalization  Service 

nULES 

Aliens: 
Excludable  aliens,  custody,  and  detention:  immigration 
user  fee.  100 
MO^OSCO  RULES 

Immigration: 
Controlled  substance  violations;  judicial 

recommendations  against  deportation;  additional 
information  requirements,  154 

MKian  Affairs  Bureeu 


Land  and  water 
San  Carios  Indian  Irrigation  Project  AZ.  Ill 
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See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service; 
National  Parte  Service;  Reclamation  Bureau;  Surface 
Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 


Organization,  functions,  and  authority  delegations: 
Problem  Resolution  Officers.  224 

International  Development  Cooperation  Agency 

See  Agency  fat  International  Development 

International  Trade  Admlnistrstlon 

Nonccs 

Countervailing  duties: 

Bricks  bom.  Mexico,  166 

Leather  wearing  apparel  fi^m  Uruguay,  168 

Viscose  rayon  staple  fiber  from  Sweden,  168 
Short  supply  determinations: 

Flat-rolled  manganese  steel,  169 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  eta: 

Consolidated  Rail  Corp.,  199 
Railroad  services  abandonment: 

CSX  Transportation.  Inc.  199 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 

RULES 

Privacy  Act;  implementation,  113 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
199 

Labor  Department 

See  Employment  and  Training  Administivtion;  Mine  Safety 
and  Health  Administration;  Occupational  Safety  and 
Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  124 

Colorado.  124 
NOTICES 
Realty  actions;  sales,  leases,  etc.: 

CaUfomia,  193 

Management  and  Budget  Office 

NOTICES 

Information  dissemination;  policy  development  214 

Maritime  Administration         i 

NOTICES 

Food  Security  Act  eligibility  of  vessels  to  carry  preference 
caigoes,  223  | 

Mine  Safety  and  Healtti  Administration 

NOTICES  . 

Safety  standard  jietitions:        ' 
Consolidati'  n  Coal  Co.,  212 
Horizon  Mir  ing  Co.,  Inc,  ^ 
Island  CreeL  Coal  Co.,  212 


NOTICES 
Meetings: 
Outer  Continental  Shelf  Advisory  Board,  194 

Minority  Buslnees  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Indiana,  160 
Minnesota,  170 
Wisconsin,  170 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Space  Systems  and  Technology  Advisory  Committee,  212 

Nationai  Oceanic  and  Atmosptieric  Administrstion 

RULES 

Fishery  conservation  and  management 
Gulf  of  Mexico  and  South  Atiantic  coastal  migratory 
pelagic  resources,  153 

NOTICES 

Meetings: 

North  Pacific  Fishery  Management  Cauncil.  173 
(2  documents) 
Permits: 

Foreign  fishing,  171 

National  Park  Service 

NOTICES 

Eiivii-onmental  statements;  availability,  etc.: 
Grand  Canyon  National  Park,  AZ,  195 

National  Tectmical  Information  Service 

NOTICES 

Inventions,  Govemment-o%vned;  availability  for  licensing, 

173 
Patent  licenses,  exclusive: 
Pan-Data  Systems,  Inc,  174 

Nudear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Long  Island  Lighting  Co.,  213  < 

Tennessee  Valley  Authority,  213 
Toledo  Edison  Co.  et  al.,  214 

Occupational  Safety  and  Health  Administration 

RULES 

State  plans;  development  enforcement  etc: 
Alaska,  115 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Public  Health  Service 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration 

Reclamation  Bureeu 

NOTICES 

Environmental  statements;  availability,  etc: 
American  River  service  area  water  contracting  program, 

CA,  195  y 

Delta  export  service  area  water  contracting  program,  CA. 

196  / 

Sacramento  River  service  area  water  contracting      / 

program.  CA,  197 
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Applications,  hearings,  determinations,  eta: 
La  CaisM  central*  Deajardins  do  Qoebec.  220 


SinaN  BuainMS  AdmMstnrtlOfi 

RUUS 

Reporting  and  recordkeeping  requirements.  102 

MOTICU 

Pricing  of  unpriced  options  in  B(a)  contracts,  222 
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Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Crow  Tribe,  116 
Illinois,  118 


Agency  information  collection  activities  under  OMB  review, 

196      '\ 

TcxQW  AQTManwits  hnpiwiMfitatfon  ComnttlM 

See  Committerior  the  Implementation  of  Textile 
AgreementsX 
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See  Coast  Guard;  Federal  Aviation  Administratiaa: 
Maritime  Administration 

TraMu^  DspcftnMfit 

See  Internal  Revenue  Service 

Vatarans  Administration 

Noncfs 

Agency  Information  collection  activities  under  OMB  review, 

224 
Meetings: 
Rehabilitation  Advisory  Committee,  225 


^■ni  ■!■  Parts  In  This  Isatis 
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Department  of  Housing  and  Urban  Developieent  230  ^ 

PwtW  ^ 

Environmental  Protection  Agency,  246 

Partly 

Department  of  Transportation.  Federal  Aviation 
Administration.  280 


Department  of  Transportation.  Federal  Aviation 
Administration.  284 

Part  VI 

Environmental  Protection  Agency.  280 


Additional  infonnation.  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Thl«  MCion  of  the  FEDERAL  REGISTER 
contairw  regulatory  documents  having 
general  applicability  and  legal  effect,  moat 
of  which  are  keyed  to  and  codded  in 
the  Code  of  Federal  Regulationa.  which  ia 
put3«jhed  under  SO  tHtoa  pursuant  to  44 
U.S.C.   1510. 

The  Ck)de  of  Federal  Regulations  is  sold 
by  the  SuperinterNlent  of  Documents. 
Prices  of  new  books  are  isted  in  the 
first  FEDERAL  REGISTER  issue  of  e&Ot 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HmMi  inspection 
Service 

7  CFR  Part  301 

IDeelwtM-2121 

interstate  Hovement  of  Citrus  Fruit 
from  Florfda 

AQINCV:  Animal  and  Plant  Healdi 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

lUMMARV:  We  are  amending  the  citrus 
canker  regulations  to  allow  inspectors  to 
issue  certificates  for  the  interstate 
movement  of  regulated  fruit  from  certain 
groves  in  Florida  only  if  the  groves  have 
been  found  free  of  citrus  canker  based 
on  a  survey  of  all  trees  in  the  grove.  This 
action  requires  tree-by-tree  inspection  of 
groves  that  have  an  increased  risk  of 
citrus  canker  because  of  exposure  to 
certain  personnel,  vehicles,  or 
equipment  that  may  have  been 
contaminated  with  die  Asiatic  strain  of 
citrus  canker.  This  amendment  is 
necessary  to  help  prevent  the  interstate 
spread  of  citrus  canker. 

DATES:  Interim  rule  effective  December 
29, 1988.  We  will  consider  written 
comments  postmarked  or  received  on  or 
before  February  3, 1968. 

ADOfVSSCS:  Send  an  original  and  two 
copies  of  written  comments  to  Helene  R. 
Wright,  Chiet  Regulatory  Analysis  and 
Development,  PPD.  APHIS,  USDA. 
Room  866,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  88-212.  Comments  received  may 
be  inspected  at  USDA,  14th  and 
Independence  Avenue,  SW.,  Room  1141 
South  Building,  between  8  ajn.  and  4:30 
p  jn„  Monday  through  Friday,  except 
holidays. 


KM  PURTHai  MFOmiATION  CONTACT: 

Eddie  W.  Elder.  Chief  Operations 
Officer.  Domestic  and  Emergency 
Operations,  PPQ,  APHIS.  USDA,  Room 
643.  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD  20782, 30t-43&- 
8247. 

SU^PLCMBfTANV  MFORMATKMC 

Background 

The  citrus  canker  regulations, 
contained  in  7  CFR  301.75.  prohibit  or 
restrict  the  interstate  movement  of 
certain  articles  to  prevent  the  interstate 
spread  of  citrus  canker.  Section  301.7S- 
7(b)  sets  forth  the  requirements  that 
must  be  met  before  an  inspector  may 
issue  a  certificate  for  the  interstate 
movement  of  regulated  fruit.  Regulated 
fiiiit  from  any  area  of  Florida  where  a 
primary  infestation  caused  by  Asiatic 
strains  has  occurred  is  not  eligible  for 
interstate  movement  with  a  certificate 
until  2  years  after  the  last  infested  plant 
in  the  area  has  been  destroyed. 
Regulated  fruit  produced  in  other  areas 
of  Florida  may  be  moved  interstate  with 
a  certificate  to  any  area  of  the  United 
States,  including  commercial  citrus- 
producing  areas,  if  the  conditions  of  the 
regulations  are  met 

Paragraph  (bK3)  of  {  301.75-7  provides 
that  a  certificate  will  be  issued  only  if 
the  grove  producing  the  fruit  has  been 
found  free  of  dtrus  canker  based  upon 
the  results  of  two  surveys,  conducted  in 
accordance  with  the  regulations.  The 
regulations  do  not  require  that  either 
survey  include  examination  of  all  trees 
in  a  grove.  When  conducting  the  first 
survey,  all  trees  on  the  perimeter  of  the 
grove  are  examined  while  driving  by 
them  at  no  more  than  2  m.p.h.,  and  a 
limited  number  of  trees  from  other  parts 
of  the  grove  are  examined  on  foot. 
When  conducting  the  second  survey,  all 
trees  in  the  first  two  rows  of  the  grove 
are  examined,  as  well  as  trees  on  either 
side  of  every  fourth  middle  and  at  least 
twelve  trees  located  in  high  risk  areas  of 
the  grove. 

We  believe  that  certain  groves  should 
be  subject  to  examination  of  every  tree 
in  the  grove  by  an  inspector  travelling 
on  foot  in  order  to  ensure  that  these 
surveys  effectively  detect  the  Asiatic 
strain  of  citrus  canker. 

The  groves  for  which  we  are  requiring 
this  type  of  tree-by-tree  survey  are 
groves  that  may  have  been  exposed  to 
the  Asiatic  strain  of  citrus  canker  due  to 
the  movement  into  these  groves  of 
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personnel,  vehicles,  or  equipment  that 
were  used  to  maintain  or  harvest  a 
grove  that  has  been  infested  with  the 
Asiatic  strain  of  citrus  canker,  within 
the  previous  two  years.  These  groves 
face  a  higher  risk  of  infestation  with 
citrus  canker  compared  to  other  groves, 
and  a  more  rigorous  siu^ey  requirement 
is  commensurate  with  that  risk.  The 
previously  required  types  of  surveys  will 
continue  to  be  conducted  in  groves  that 
have  not  been  exposed  to  personnel, 
vehicles,  or  equipment  that  were  used  to 
maintain  or  harvest  a  grove  infested 
with  the  Asiatic  strain  of  citrus  canker. 

Personnel,  vehicles  and  equipment 
used  in  groves  moving  fruit  under  a 
certificate  must  be  treated  to  destroy 
citrus  canker  in  accordance  with 
S  301.75-12  of  the  regulations.  There  is 
concern,  however,  that  treatments  may 
not  be  100  ]}ercent  effective  in 
destroying  all  citrus  canker  bacteria. 
Therefore,  we  are  requiring  a  tree-by- 
tree  examination,  by  an  inspector 
travelling  on  foot  of  all  trees  in  groves 
that  have  received  personnel  vehicles, 
or  equipment  that  were  used  to  maintain 
or  harvest  a  grove  that  has  been  infested 
with  the  Asiatic  strain  of  dtrus  canker, 
in  recognition  of  the  higher  risk 
presented  by  these  groves  and  to 
compensate  for  possible  treatment 
failures.  We  are  also  revising  the 
definition  of  "exposed"  in  section  30175- 
1  to  include  exposure  due  to  movement 
into  a  grove  of  such  personnel,  vehides. 
or  equipment 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  rule 
without  prior  opportunity  for  public 
comment  Immediate  action  is  necessary 
so  that  regulated  fruit  can  continue  to  be 
moved  interstate  from  Florida  to 
commerdal  dtrus-producing  areas  of 
the  United  States,  with  only  a  negligible 
risk  of  spreading  citrus  carJcer,  despite 
the  possible  exposure  of  some  groves  to 
Asiatic  strain  dtrus  canker  through 
movement  of  certain  personnel, 
vehicles,  and  equipment.  The 
alternatives  we  have  considered  are  to 
add  more  rigorous  survey  requirements 
on  an  emergency  basis,  or  to  suspend 
issuance  of  certificates  for  interstate 
movement  of  regulated  fruit  from 
Florida.  Suspending  the  issuance  of 
certificates  for  the  interstate  movement 
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of  all  regulated  fruit  from  Florida  would 
unnecessarily  cause  serious  economic 
losses  to  those  persons  affected. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  pubUc 
interest  under  these  emergency 
conditions,  we  find  good  cause  under  5 
U.S.C  553  for  making  this  rule  effective 
upon  signature.  We  will  consider 
comments  postmarked  or  received  on  or 
before  February  3. 198a  Any 
amendments  we  make  to  this  rule  as  a 
result  of  these  comments  will  be 
published  in  the  Fadacal  Ragistar  as 
soon  as  possible  following  the  close  of 
the  comment  period. 

Exacutiva  Order  122n  and  Regulatory 
FlaxibffityAct 

We  are  issuing  this  rule  in  accordance 
with  Executive  Order  12291.  and  we 
have  determined  that  it  is  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department  we  have  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  si^iificant 
adverse  effect  on  competition, 
employment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

^  Groves  that  have  received  personnel 
vehicles,  or  equipment  that  were  used  to 
maintain  or  harvest  a  grove  infested 
with  the  Asiatic  strain  of  citrus  canker 
within  the  previous  two  years,  and 
which  are  otherwise  eligible  to  move 
fruit  under  a  certificate,  number 
approximately  SO  and  occupy 
approximately  2000  acres.  Only  these 
groves,  and  any  other  that  are  identified 
as  receiving  such  personnel  vehicles,  or 
equipment  will  be  affected  by  this  rule. 
Conducting  the  more  rigorous  tree-by- 
tree  survey  in  lieu  of  the  type  of  survey 
previoiuly  required  will  not  impose  a 
substantial  economic  burden  on  the 
owners  of  these  groves.  Thousands  of 
other  groves,  the  great  majority  of 
groves  in  Florida,  will  not  be  idffected  by 
this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Papanvofk  Raducnoo  Act 

This  rule  contaiiu  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12S72 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  offidala.  (See  7  CFR  Part 
3015,  Subpart  V.) 

Uat  of  Subjects  in  7  CFR  Part  an 

Agricultural  commodities.  Citrus 
canker.  Plants  (Agricultiue),  Mant 
diseases.  Plant  pests.  Quarantine, 
Transportation. 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

PART  301-OOME8T1C  QUARANTINe 
NOTICES 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  7  VS.C.  UObb.  ISOdd.  ISOee, 
ISOff,  161. 162.  and  164-167:  7  CFR  2.17.  2.51, 
and  371.2(c). 

2.  In  §  301.7S-1,  the  definition  of 
"Exposed"  is  revised  to  read  as  follows: 

ia01.7S-1    DeflnHtona 

•  •        •        *        • 

Exposed.  Suspected  by  an  inspector  of 
containing  the  bacterium  that  causes 
dtrus  canker  because  of  proximity  to  an 
infestation,  or  because  of  the  movement 
into  a  grove  of  personnel  vehicles,  or 
equipment  that  were  used  to  maintain  or 
harvest  a  grove  infected  with  the  Asiatic 
strain  of  citrus  canker. 

•  *       •        •       * 

3.  In  i  301.75-7,  paragraph  (b)(3](iii]  is 
redesignated  as  (b)(3)(iv),  and  a  new 
paragraph  (b)(3)(iii)  is  added  to  read  as 
follows: 


(901.75-7    i 


(b)*  •  • 

(3)  *  •  • 

(iii)  When  an  Inspector  has 
determined  that  a  grove  has  been 
exposed  to  the  Asiatic  strain  of  citrus 
canker  due  to  the  movement  of 
personnel  vehicles,  or  equipment  that 
were  used  to  maintain  or  harvest  a 
grove  that  has  been  infested  with  the 
Asiatic  strain  of  citrus  canker  at  any 
time  during  the  two  years  previous  to 
such  movement  in  lieu  of  the  survey 
required  by  i  301.75-7(b)(3)(ii).  an 
inspector  must  no  more  than  90  days 


before  harvest  begins,  walk  through  the 
grove  and  examine  each  tree:  and 

•       •        •        •        • 

Done  at  Washington.  DC  this  29th  day  of 
December,  1968. 
lamas  GkMser,    ~~n 
Adnunistrator,  Aiuajal  and  Plant  Health 
Inspection  Service./ 
December  29, 1968. 
(PR  Doc.  89-94  Filed  1-3-89;  8:45  am] 


Agricultural  Marlietlng  Service 

7  CFR  Part  1250 

[Docket  Ne.  PY-MdB01] 

Egg  ReeeerdTand  Promotion  Order 


AOCNCV:  Agricultural  Marketing  Service. 

action:  Interim  final  rule  writh  request 
for  comments. 


;  This  action  amends  the  Egg 
Research  and  Promotion  Order  to 
eliminate  producer  refunds  and  to  limit 
the  total  costs  that  may  be  incurred  by 
the  American  Egg  Board  (AEB)  in 
collecting  egg  producer  assessments  and 
having  an  administrative  staff.  These 
changes  are  required  by  the  Egg 
Research  and  Consumer  Information 
Act  amendments,  which  became 
effective  October  31, 1968. 
DATIS:  Interim  rule  effective  January  1, 
1989:  comments  must  be  received  on  or 
before  February  3, 1969. 
ADDlim;  Written  comments  may  be 
mailed  to  Janice  L  Lockard.  Chief, 
Standardization  Branch.  Poultry 
Division.  AMS.  USDA.  Room  3944- 
South,  Post  Office  Box  96456, 
Washington,  DC  20090-6456.  Written 
comments  received  may  be  inspected  in 
the  Washington.  DC  Standardization 
Branch  office  during  regular  business 
hours. 

Fon  FURTHcii  eypwuTiow  contact: 
Janice  L  Lockard.  202-447-3506. 
•UeeUDMNTAHy  MFONMATNNC 

Executive  Order  12291 

This  action  was  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  non- 
major  because  it  does  not  meet  the 
criteria  contained  therein  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  in  a 
major  increase  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal  State,  or  local  government 
agencies:  or  geographic  regions.  It  also 
will  not  have  a  significant  impact  on 


r'MF 
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competition,  employment  investment 
productivity,  innovation,  or  in  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Effect  oo  SmaU  Entities 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  The  purpose  of  the 
RFA  is  to  fit  regulatory  action  to  the 
scale  of  businesses  subject  to  such 
action  in  order  that  small  businesses 
will  not  be  unduly  or  disproportionately 
burdened.  The  majority  of  producers 
and  handlers  under  the  Egg  Research 
and  Consumer  Information  Act  may  be 
characterized  as  small  entities. 

The  Egg  Research  and  Promotion 
Order  authorizes  AEB  to  collect 
assessments  at  the  rate  of  5  cents  per  30- 
dozen  case  of  commercial  eggs 
marketed  or  the  equivalent  thereof. 
However,  effective  September  1. 1987. 
the  5-cent  rate  of  assessment  was 
decreased  to  2.5  cents  by  revising  the 
Egg  Research  and  Promotion  Rules  and 
Regulations  in  {  1250.514  (7  CFR 
1250.514).  The  American  Egg  Board 
(AEB)  collects  approximately  $3.7 
million  aiuually  frtim  the  2.5-cent 
assessment.  The  assessment  is 
refundable  upon  demand  and  presently 
is  at  the  rate  of  43  percent  of 
assessments  collected  According  to 
AEB  statistics,  1,967  producers  pay 
assessments  under  the  amended  Rules 
and  Regulations.  Approximately  79 
percent  of  such  producers  currently  do 
not  request  refunds;  therefore,  the 
implementation  of  a  mandatory 
assessment  would  have  no  additional 
impact  on  these  producers. 

A  mandatory  assessment  of  2.5  cents 
per  30-dozen  case  of  eggs  would  be 
equivalent  to  approximately  0.14  percent 
of  the  wholesale  price  of  a  1-dozen 
carton  of  Large  eggs.  This  is  based  on 
the  Economic  Research  Service's  latest 
annual  average  wholesale  price  of  60.6 
cents  per  dozen.  The  amendment  to  the 
Order  would  impose  additional  costs  on 
approximately  21  percent  of  the 
producers  and  any  other  producers  who 
might  request  refunds  in  the  future.  It  is 
estimated  that  the  AEB  would  collect 
$3.7  milUon  annually  from  a  mandatory 
2.5-cent  assessment  This  would 
represent  an  increase  of  43  percent  over 
the  current  amount  retained  after 
refunds.  It  is  anticipated  that  any 
additional  costs  will  be  offset  by  the 
benefits  derived  from  strengthened 
research  and  promotion  programs  as  a 
result  of  participation  by  all  producers. 


Paperwork  Reduction 

There  is  no  change  in  the  reporting  or 
recordkeeping  requirements  imposed  on 
producers  and  handlers  as  a  result  of 
this  action.  The  Office  of  Management 
and  Budget  approval  of  these 
requirements  (No.  0581-0098)  was 
renewed  for  use  through  August  31, 1989. 

Background 

The  Egg  Research  and  Promotion 
Order  in  §  1250.349  [7  CFR  125a349] 
currently  provides  that  any  produce, 
whose  eggs  are  assessed  under 
authority  of  the  Egg  Research  and 
Consumer  Information  Act  (7  U.S.C 
2701-2718)  and  who  is  not  in  favor  of 
supporting  the  programs  authorized 
thereunder,  may  request  refunds  of  such 
assessments.  The  Egg  Research  and 
Consumer  Information  Act  Amendments 
of  1988  (Pub.  L  100-575,  effective 
October  31, 1988)  require  the  Secretary 
to  amend  the  Egg  Research  and 
Promotion  Order  to  eliminate  the 
producer  refund  provision.  Such  an 
amendment  would  not  be  subject  to  a 
producer  referendum  until  after  the  end 
of  an  18-month  period  from  the  effective 
date  of  the  amendment  January  1. 1989. 

A  poll  was  conducted  by  the 
American  Egg  Board  of  all  commercial 
egg  producers,  which  disclosed  that  69 
percent  of  producers  voting, 
representing  79  percent  of  egg 
production  voting,  were  in  favor  of 
eliminating  refunds  of  producer 
assessments. 

In  the  House  of  Representatives* 
report  on  the  1968  amendments  to  the 
Act  it  was  stated  that  the  Act  as 
enacted  in  1974,  contains  many  of  the 
tools  needed  to  address  the  issues 
facing  the  egg  industry  today.  However, 
there  is  not  sufficient  funding  for  an 
effective  program  of  research,  consumer 
and  producer  education,  advertising, 
and  promotion.  The  report  states  further 
that  the  hallmark  of  an  effective  and 
continuous  program  must  be  the 
contribution  by  all  commercial  egg 
producers  of  their  fair  share. 

The  amended  Act  requires  the 
Secretary  to  issue  an  amendment  to  the 
Order  to  eliminate  the  refund  provision. 
During  the  period  beginning  with  the 
effective  date  of  the  amendment  until 
approval  by  referendum  of  the 
amendment  the  Board  is  required  to 
place  into  an  escrow  account  10  percent 
of  the  assessments  received  from  egg 
producers.  If  the  amendment  to  the 
Order  is  not  approved  in  the 
referendum,  the  escrow  account  will  be 
used  to  pay  refunds  to  eligible  egg 
producers  who  requested  a  refund 
pursuant  to  regulations  to  be 
promulgated  by  the  Secretary,  ff  the 


escrow  accotmt  does  not  contain 
sufficient  amounts  to  refund  all  eligible 
producers  demanding  a  refund,  then  the 
Board  will  prorate  the  amount  of  refunds 
demanded  by  eligible  producers.  If  the 
amendment  to  the  Order  is  approved, 
the  amount  in  the  escrow  account  will 
be  used  by  the  Board  in  accord  with  the 
purposes  set  forth  in  the  Act  Sections 
1250.336  and  1250.349  are  amended 
accordingly. 

The  1968  amendments  also  contain  a 
provision  limiting  the  total  costs  that 
may  be  incurred  by  the  Egg  Board  in 
collecting  producer  assessments  and  for 
administrative  costs  to  the  amount  of 
the  projected  total  assessments  to  be 
collected  by  the  AEB  as  the  Secretary 
determines  to  be  reasonable.  Section 
1250.336  of  the  Order  is  amended  to 
contain  such  a  provision. 

It  is  found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553,  It  is 
found  upon  good  cause  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
prehminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because.  (1)  Hie  Egg  Research  and 
CcHisumer  Information  Act  Amendments 
of  1988  require  that  the  Secretary  make 
these  amendments  to  the  Order 
eliminating  producer  refunds  and 
limiting  costs  incurred  by  the  AEB;  (2)  it 
is  desirable  to  implement  the 
amendments  at  the  begiiming  of  the 
AEB's  fiscal  period  which  is  the 
beginning  of  the  calendar  year,  January 
1;  (3)  interested  persons  are  afforded  a 
30-day  comment  period  to  submit 
written  conmients;  and  (4)  producers    ~~ 
will  be  afforded  an  opportunity  to  vote 
in  a  referendum  to  be  conducted  at  a 
future  date,  in  accordance  with  the 
provision  of  the  1988  amendments. 

List  of  Subjecte  In  7  CFR  Part  12Sa 

Egg  research  and  promotion. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7.  CFR  Part  1250  is 
amended  as  follows: 

PART  1250— EGG  RESEARCH  AND 
PROyOTION 

1.  The  authority  citation  of  Part  1250 
continues  to  read  as  follows: 

Authority:  Pub.  L.  83-428,  88  Stat  1171. 
as  amended:  7  U.S.C  2701^2718. 


{1250336    U 

2.  In  7  CFR  1250.336,  paragraphs  (g) 
through  (k)  are  redesignated  (i)  through 
(m),  respectively. 


^r{T-'g;' 


100  Federal  Register  /  Vol.  54.  No.  2  /  Wednesday.  January  4.  1989  /  Rules  and  Regulatioin 


Federal  Register  /  Vol.  54.  No.  2  /  Wednesday.  January  4.  1989  /  Rules  and  Regulations 


101 


3.  7  CFR  125a33e  is  amended  by 
adding  new  paragraphs  (g)  and  (h)  to 
read  as  follows: 

|12S<UM    DutiM. 


(g)  To  establish,  for  the  period 
beginning  on  January  1,  IMO,  until 
approval  by  producer  referendum  of  the 
amendments  to  this  subpart,  as  required 
by  the  Egg  Research  and  Consumer 
Infonnation  Act  Amendments  of  1988 
[Pub.  Law  100-575],  and  interest-bearing 
escrow  account  with  a  bank  which  is  a 
member  of  the  Federal  Reserve  System 
and  to  deposit  into  such  account  an 
amount  equal  to  the  product  obtained  by 
multiplying  the  total  amount  of 
assessments  collected  during  such 
period  by  10  percent 

(h)  To  pay  refunds  pursuant  to 
i  12S0.349(b)  to  producers  requesting 
refunds  in  a  manner  consistent  with  the 
following  conditions: 

(1)  If  the  elimination  of  the  refund 
provision  in  1 125a349(a)  of  this  subpart 
is  not  approved  pursuant  to  a 
referendum,  any  egg  producer  shall  have 
the  right  to  demand  and  receive  from  the 
Board  a  one-time  refund  of  assessments 
collected  from  such  producer  and 
deposited  into  the  escrow  account 
established  pursuant  to  paragraph  (g)  of 
this  section. 

(2)  If  the  amount  in  the  escrow 
account  required  to  be  established  by 
paragraph  (g)  of  diis  section  is  not 
sufficient  to  refund  the  total  amount  of 
assessments  requested  by  all  such  egg 
producers,  the  Board  shall  prorate  the 
amount  deposited  in  such  account 
among  all  such  producers  who  request  a 
refund  of  assessments  paid. 

•        •        •        *        * 

4.  7  CFR  1250446  is  amended  by 
adding  a  new  sentence  after  the  first 
sentence  to  read  as  follows: 


I1290J46 

*  *  *  The  total  costs  incurred  by  die 

Board  for  a  fiscal  period  in  collecting 

producer  assessments  and  having  an 

administrative  tt&B  shall  not  exceed  an 

amount  of  the  projected  total 

assessments  to  be  collected  by  the 

Board  for  such  fiscal  period  that  the 

Secretary  determines  to  be  reasonable. 
•  •  • 

5.  7  CFR  1250.349.  is  amended  by 

designating  the  current  paragraph  as  (a), 
revismg  the  first  sentence,  and  adding  a 
new  paragraph  (b)  to  read  as  follows: 

|129(U4«    Produce  refund*. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  egg  producer 
against  whose  eggs  any  assessment  is 
made  under  the  authority  of  the  Act  and 
collected  from  such  producer  and  who  is 


not  in  favor  of  supporting  the  programs 
in  this  subpart  shall  have  the  right  to 
demand  and  receive  from  the  Board  a 
refund  of  such  assessment  upon 
submission  of  proof  satisfactory  to  the 
Board  that  the  producer  paid  the 
assessment  for  which  refund  is  sought. 

•     *      • 

(b)  Effective  January  1. 1989.  producer 
refunds  as  provided  in  paragraph  (a)  of 
this  section  are  eliminated.  U  eliminated 
of  the  refund  provision  in  paragraph  (a) 
of  this  section  is  not  approved  pursuant 
to  a  referendimi.  any  egg  producer  who 
is  responsible  for  paying  an  assessment 
to  the  Board,  under  this  subpart  and 
who  is  not  in  favor  of  supporting  thi 
program  established  under  this  sub| 
shall  have  the  right  to  demand  and 
receive  from  the  Board  a  refund  of  such 
assessment  or  a  prorata  share  thereof 
collected  from  such  producer  and 
deposited  into  an  escrow  account 
pursuant  to  i  1250.336(g]  upon 
submission  of  proof  satisfactory  to  the 
Board  that  the  producer  paid  the 
assessment  for  which  the  refund  is 
sought.  Any  such  demand  shall  be  made 
by  such  producer  in  accordance  with 
regulations  and  on  a  form  and  within  a 
time  period  prescribed  by  the  Board  and 
approved  by  the  Secretary. 

Done  at  Washington.  DC  oo  December  30. 

isea. 

I.  Patrick  Boyb, 

Administrator. 

(FR  Doc  m-XOBS  FUed  12-30-88;  2:39  pm] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Mrturaiiatlon 


•  CFR  Parts  232. 233. 235, 237. 23«. 
239. 230.  and  2M 

(INS  Number  10S7-M] 

Immigration  U— r  F— .  Confonning 
Amendments 

aocncy:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

•UMMAHV:  Pursuant  to  the  Department 
of  Justice  Appropriation  Act  1987  (Pub. 
L  99-591.  enacted  October  30. 1986). 
establishing  an  Immigration  User  Fee, 
this  final  rule  amends  the  regulations  to 
address  the  change  &x>m  carrier 
responsibiUty  to  Immigration  and 
Naturalization  Service  (Service) 
responsibility  for  the  custody  and 
detention  of  excludable  aliens,  and  also 
amends  the  regulations  to  conform  to 
statutory  deletions  and  amendments. 
EFPCCmm  BATi:  February  3. 1969. 


FOM  (njRTNni  INFOWUTION  CONTACT: 

Charles  S.  Thomason.  Jr.,  Systems 
Accountant,  Finance  Branch, 
Immigration  and  Naturalization  Service, 
425 1  Street.  NW..  Washington.  DC 
20536.  (202)  633-4705. 
SUPPLnMNTARY  MPOWiATION:  The 

Service  published  a  proposed  rule  on 
January  22. 1966,  at  53  FR  1791.  to  amend 
8  CFR  Parts  232.  233,  235.  237.  238,  239. 
280,  and  299,  in  order  to  implement 
section  206  of  Pub.  L  99-591  which 
places  responsibility  for  physical 
custody  of  excludable  aliens  pursuant  to 
former  section  233  of  the  Immigration 
and  Nationahty  Act  of  1952,  as  amended 
(The  Act),  on  the  Service.  The  comment 
period  ended  on  March  22. 1988.  A  total 
of  nine  comments  were  received  during 
le  comment  period  and  considered 
fore  preparing  this  Bnal  rule.  The 
following  summary  addresses  the 
substantive  conmients. 

1.  Numerous  commenters  requested 
clarification  of  the  situation  wnen. 
following  a  deportation/exclusion  irder, 
the  carrier's  next  regularly  scheduled 
flight  to  the  excluded  alien's  point  of 
embarkation  is  full  or  the  carrier  is  a 
charter  operator  that  may  only  operate 
ad  hoc  flights.  Such  clarification  has 
been  provided  to  allow  the  transporting 
carrier  the  option  of  arranging  for  return 
transportation  on  other  carriers  which 
service  the  excluded  alien's  point  of 
embarkation. 

2.  Some  commenters  also  requested 
clarification  regarding  notice  and  timing 
of  carrier  responsibility  for  custody  and 
removal  of  an  excluded  alien  following 
a  deportation/exclusion  order.  Carriers 
become  liable  for  detention  and 
transportation  expenses  immediately 
upon  the  issuance  of  a  deportation/ 
exclusion  order.  It  is  the  carrier's 
responsibility  to  track  these  proceedings 
as  they  have  already  acknowledged  by 
receipt  of  Form  I-259C,  Notice  to 
Carrier,  executed  upon  arrival  by  the 
examining  immigration  officer,  that  an 
alien  passenger  may  be  excludable  frt)m 
the  United  States,  and  in  the  event  the 
alien  is  formally  ordered  excluded  and 
deported,  the  carrier  will  be  responsible 
for  detention  and  transportation 
expenses  to  the  last  foreign  port  of 
embarkation  as  provided  in  S  237.5.  The 
regulations  have  been  modified  to  allow 
the  option  of  having  the  Service  retain 
custody  of  the  excluded  alien  for  up  to 
seven  days  following  a  deportation/ 
exclusion  order. 

3.  Several  commenters  expressed  the 
concern  that  the  proposed  rule  did  not 
fully  release  carriers  from  custodial  and 
financial  responsibility  for  excludable 
aUens.  Section  206  of  Pub.  L  99-591  did 
not  repeal  section  237  of  the  Act  thus,  it 


) 


does  not  totally  release  commercial 
carriers  fix)m  custodial  and  financial 
responsibility  for  aliens  who  arrive  in 
the  United  States  aboard  commercial 
aircraft  or  commercial  vessels  without 
proper  docimientation.  Commercial 
carriers  are  still  liable  for  detention  and 
transportation  expenses  of  excluded 
aliens  subsequent  to  a  deportation/ 
exclusion  order. 

4.  Certain  commenters  requested 
clarification  regarding  carrier/Service 
responsibility  for  detained  aliens  in 
immediate  and  continuous  transit 
(TWOV  passengers).  Although  the  issue 
of  carrier  responsibility  for  TWOV 
passengers  may  be  a  thorny  one,  the 
rules  and  regulations  are  very  clear. 
Pub.  L  99-591  did  not  repeal  section  238 
of  the  Act  thus,  contracts  entered  into 
pursuant  to  section  238,  and  in  this 
particidar  instance  we  are  concerned 
with  carrier  financial  responsibility  for 
detained  TWOV  passengers,  are  valid 
and  enforceable.  In  sum.  carriers  are 
responsible  for  the  detention  expenses 
of  detained  TWOV  passengers  while  in 
Service  custody  as  well  as  having 
financial  responsibility  for  return 
transportation  to  TWOV  passengers 
point  to  embarkation  following  a 
deportation/exclusion  order. 

5.  One  commenter  requested  more 
detailed  guidance  regarding  minimvTn 
standards  that  must  be  met  for  alien 
detention  in  a  non-service  facility.  Such 
guidance  has  been  included  in  a  revised 
S  235.3(f). 

6.  One  commenter  took  issue  with  the 
specific  minimum  conditions  that  must 
be  met  for  aliens  detained  in  a  non- 
service  facility.  This  rule  addresses  the 
change  &x)m  carrier  responsibility  to 
Service  responsibility  for  the  custody 
and  detention  of  excludable  aliens,  and 
also  amends  the  regulations  to  conform 
to  statutory  deletions  and  amendments, 
pursuant  to  section  206  of  Pub.  L  99-^91; 
it  does  not  address  details  of  specific 
alien  detention  conditions.  The 
conditions  under  which  ahens  are  held 
would  be  a  matter  for  other  proceedings. 

In  compliance  with  5  U.S.C  605(b).  the 
Commissioner  of  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
Executive  Order  12291,  nor  does  this 
rjile  have  federalism  imphcations 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12612. 


List  of  Subjects 

8  CFR  Parts  232  and  233 

Aliens.  Immigration.  Security 
measures,  Airatift  Vessels. 

8CFRPart235 

Aliens.  Immigration.  Security 
measures.  Aircraft  Vessels,  Travel  and 
transportation  expenses. 

a  CFR  Parts  237  and  238 

Aliens,  Immigration.  Security 
measures.  Aircraft  Vessels.  Travel  and 
transportation  expenses. 
Transportation. 

8  CFR  Part  239 

Aliens.  Immigration,  Security 
measures,  Aircraft 

8  CFR  Parts  280  and  299 

Aliens,  Immigration.  Aircraft  Vessels, 
Accounting.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1-2.  Part  232  is  revised  to  read  as 
follows: 

PART  232-OETENnON  FOR 
EXAMINATION  TO  DETERMINE 
MENTAL  OR  PHYSICAL  DEFECTS 

9232.1    Detention. 
Authority:  8  U.S.C.  1103  and  iJ^?? 

9232.1    Detenttoa 

When  a  district  director  has 
reasonable  grounds  for  believing  that 
persons  arriving  in  the  United  States 
should  be  detained  for  reasons  specified 
in  section  232  of  the  Act  he/she  shall, 
after  consultation  with  the  United  States 
Public  Health  Service  at  the  port  of 
entry,  notify  the  master  or  agent  of  the 
arriving  vessel  or  aircraft  of  his/her     ^ 
intention  to  effect  such  detention  by  ""^ 
serving  on  the  master  or  agent  the  Form 
I-259C  in  accordance  with  f  235.3(e)  of 
this  chapter. 

PART  233-{REMOVED  AND 
RESERVED] 

3.  Part  233  would  be  removed  and 
reserved. 

PART  235-INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

4.  The  authority  citation  for  Part  235  is 
revised  to  read  as  follows  and  all  other 
authority  citations  which  appear  in  Part 
235  are  removed: 

Authority:  8  UAC  1101. 1103. 1182. 1183, 
1201. 1224, 1225, 1228, 1227. 1228,  and  1252. 

5.  Section  235.3  is  amended  by 
revising  paragraph  (d),  and  adding  a 


sentence  to  the  end  of  paragraph  (a)  and 
new  pragraphs  (e)  and  (f)  is  read  as 
follows: 

S23SJ    Oeteellon  and  deferred  InapMtiaa 

(a)  •  •  •  The  Service  will  not  be 
liable  for  any  expenses  of  a  passenger 
who  has  not  been  presented  for 
inspection  and  for  whom  a 
determination  has  not  been  made 
concerning  admissability  by  a  Service 
officer. 
*        •        •        •        • 

(d)  Service  custody.  The  Service  will 
assume  custody  of  any  alien  subject  to 
detention  under  S  235.3  (b)  or  (c)  of  diis 
section,  except  in  the  case  of  an  alien 
who  is  presented  as  a  Transit  Without 
Visa  (TWOV)  passenger. 

(e)  Notice  to  carriers.  In  the  opinion  of 
the  examining  immigration  officer,  it  is 
not  practical  to  resolve  a  question  of 
admissability  at  the  time  of  arrival  of  an 
alien  passenger  on  a  vessel  or  aircraft 
the  officer  shall  execute  a  Form  I-259C 
to  notify  the  agent  master,  or 
commanding  ofTicer  of  the  vessel  or 
aircraft  if  applicable,  that  the  alien 
passenger  may  be  excludable  from  the 
United  States  and  in  the  event  the  alien 
is  formally  ordered  excluded  and 
deported,  the  carrier  will  be  responsible 
for  detention  and  transportation 
expenses  to  the  last  foreign  port  of 
embarkation  as  provided  in  (  237.5  of 
this  chapter. 

(f)  Detention  in  Non-Service  facility. 
WTienever  an  alien  is  taken  into  Service 
custody  and  detailed  at  a  facility  other 
than  at  a  Service  Processing  Center,  the 
public  or  private  entities  contracted  to 
perform  such  service  shall  have  been 
approved  for  such  use  by  the  Service's 
Jail  Inspection  Program  or  shall  be 
performing  such  service  under  contract 

'^^  iiTcompIiance  with  the  Standard 
Statement  of  Work  for  Conb^ct 
Detention  Facilities.  Both  programs  are 
administered  by  the  Detention  and 
Deportation  section  having  jurisdiction 
over  the  alien's  place  of  detention. 
Under  no  circumstances  shall  an  alien 
be  detained  in  facilities  not  meeting  the 
four  mandatory  criteria  for  usage.  These 
are:  (1)  24-Hour  Supervision,  (2) 
Conference  with  Safety  and  Emergency 
Codes.  (3)  Food  Service  and  (4) 
Availability  of  Emergency  Medical  Care. 

S  235.5    [Amended] 

6.  Section  235.5  paragraph  (c)  is 
removed. 

PART  237-DEPORTATION  OF 
EXCLUDED  ALIENS 

7.  The  authority  citation  for  Part  237  is 
revised  to  read  as  follows: 
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|23tJ    Atamki 


|»7.4   (AHwndadl 

a  Saction  237.4  fanpoaitiao  of  penalty, 
is  amended  by  removing  the  words 
"sections  233  and",  and  inserting  the 
word  "section. 

9.  Section  237.S  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

ISS7J   NoHeatotranaportattonlnaof 


(b)  Failure  of  the  carrier  to  accept  for 
removal  an  alien  who  has  been  ordered 
excluded  and  deported  shall  result  in 
the  carrier  being  assessed  any  costs 
incurred  by  the  Service  for  detentioo 
after  the  carrier's  failure  to  accept  the 
alien  for  removal  including  the  cost  of 
any  transportation.  The  User  Pee 
Account  shall  not  be  assessed  for 
expenses  incurred  because  of  the 
carrier's  violation  of  the  provisions  of 
section  237  of  the  Immigration  and 
Nationality  Act  and  this  paragraph.  The 
Service  wiU.  at  the  carriers  option, 
retain  custody  of  the  excluded  alien  for 
an  additional  seven  days  beyood  the 
date  of  the  deportation/exclusion  order, 
it  after  the  third  day  of  this  additional 
seven  day  period,  the  carrier  has  not 
made  all  the  necessary  transportation 
arrangements  for  the  excluded  aUen  to 
be  returned  to  his/her  point  of 
embarkation  by  the  end  of  the 
additional  seven  day  period,  the  Service 
will  make  the  arrangements  and  bill  the 
carrier  for  its  costs. 

la  Section  237.6  is  amended  by 
adding  a  new  paragraph  (aX5)  to  raad  as 
follows: 


(5)  Next  avaflable  flight— Is  to  be  the 
carrier's  next  regularly  scheduled 
departure  to  the  excluded  alien's  point 
of  embarkation  regardless  of  seat 
availability.  If  the  carrier's  next 
regularly  K:faeduled  departure  to  the 
exchided  aliens  point  of  embarkation  is 
full,  the  carrier  has  the  option  of 
arranging  for  return  transportation  on 
other  carriers  which  service  the 
excluded  aliens  point  of  embarkation. 

PART  23t-CONTRACTt  WITH 
TRANSPORTATION  UNE8 

11.  The  authority  citation  for  Part  236 
continues  to  read  as  follows: 

Authority:  S  U.8.C  llOS  and  122a. 

12.  Section  283J  is  amended  by 
adding  a  new  paragraph  (c)  to  re«d  aa 
follows: 


(c)  Carrier  responsibility.  Nothing 
contained  within  the  provisons  of 
section  286  of  the  Act  shall  be  deemed 
to  waive  the  carrier's  liability  for 
detention,  transportation,  and  other 
expenses  incurred  in  the  bringing  of 
aliens  to  the  United  States  under  the 
terms  of  this  section. 

PART  23»-8PEClAL  PROVISIONS 
RELATMQ  TO  AIRCRAFT: 
DESIGNATION  OF  PORTS  OF  ENTRY 
FOR  ALIENS  ARRIVMQ  BY  CIVIL 
AIRCRAFT 

13.  The  authority  citation  for  Part  239 
is  revised  to  read  as  followK 

AudMMitr  8  U.8.C  1108. 1221.  and  1229:  en 
StaL  ITS.  19S.  203. 


§239.2   [Amandadl 

14.  Section  239.2 1  binding 
requirements,  is  amended  by  removing 
paragraph  (b)  and  by  redesignating 
paragraphs  (c).  (b).  and  (e)  as  (b),  (c). 
and  (d). 

PART  280— IMPOSITION  AND 
COLLECTION  OF  FINES 

15.  The  authority  citation  for  Part  280 
is  revised  to  read  as  follows  and  all 
other  authority  citations  which  appear 
in  Part  280  are  removed: 

Audiorlty:  8  U.S.C  1103. 1221. 1223, 1227. 
1229. 1253. 1281. 1283. 1284. 1286. 1288. 1322. 
1323.  and  1330:  86  SUL  173. 19S.  197.  201.  IJS. 
212.  219.  221^223.  228.  227.  23a 


19.  Section  299.1  is  amended  by 
adding,  in  proper  numerical  sequence, 
new  Form  (-2S9C  as  follows: 


« 


[AnMfiOBtf] 

16.  Section  28ae  Bond  to  obtain 
clearance:  form,  is  amended  by 
removing  the  reference  to  Section  "233,". 

17.  A  new  1 280iS2  is  added  to  read  as 
follows: 

§  260.S2    Payniaiit  or  tinea. 

(a)  Procedure.  All  Bnes  assessed 
pursuant  to  section  271(a)  of  the  Act 
shall  be  made  payable  to  the 
Immigration  User  Fee  Account  in 
accordance  with  the  provisions  of 

1 288.6  of  this  chapter. 

(b)  Deposit  to  the  Immigration  User 
Fe«  AccouttL  All  fines  assessed 
purauant  to  section  271(a]  of  the  Act  and 
all  penalties  paid  to  the  collector  of 
customs  punuant  to  section  273  of  the 
Act  shall  be  remitted  to  the  Immigration 
User  Fee  Account. 

PART  2«»-IMMIQRAT10N  FORMS 

1&  The  authority  dtation  for  Part  299 
continues  to  read  as  follows: 

Autfasfllr  8  U.&C  1101.  lioa.  •  CFR  Part  2. 


l-2SeC  (6-13-68>— Notice  to  Carrier. 


lasted:  September  21. 1988. 
AlanCfMMm. 

Commitsioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  8B-6  Filed  1-3-89;  a-45  am] 

I  coot  441S-1S-II 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  133 

DIsptay  of  OfflM  of  ManagMMnl  and 
BudgM  (0M8  Control  NumbOT*  for 
Reporting  and  R«cordkMf)lng 
RaquiranMnts) 

AOCNCV:  Small  Business  Administration. 
AcnoM:  Final  rule. 


:  The  Small  Business 
Administration  is  amending  its 
regulations  to  indicate  Office  of 
Management  and  Budget  (OMB) 
approval  of  new  and  revised 
information  collection  requirements 
contained  in  or  authorized  by  the 
regulations.  This  action  is  required  by 
the  Paperwoik  Reduction  Act  of  1980 
(Pub.  L  96-511.  94  Stat.  2812.  Chapter  35 
of  Title  44). 

EFFtcnvt  DATE  January  4. 1989. 

FON  FUflTHni  MTOfNIATION  COtTT ACT 

William  Cline,  Chief,  Administrative 
Information  Branch,  Small  Business 
Administration,  1441  L  Steet  NW., 
Washington.  DC  20416.  Telephone  No. 
653-653a 

SUPPLKMBfTAIIV  IWfDHMATIOM;  This 
amendment  is  administrative  in  nature 
and  is  intended  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  an  imple<p«'nted 
by  5  CFR  Part  1320  that  agnncij-s  display 
a  current  OMB  control  number  assigned 
by  the  Director.  OMB  on  each  agency 
information  collection  requirement.  This 
subpart  collects  and  displays  current 
OMB  control  numbers  and  expiration 
dates.  Where  the  Information  collection 
requirement  exists  as  a  dociunent 
separate  from  the  regulations,  the  Small 
Business  Administration  will  also 
display  the  current  OMB  number  on  the 
document 

Because  this  is  a  nonsubstantive 
amendment  dealing  with  procedural 
matters,  it  is  not  subject  to  the 
provisions  of  the  Administrative 


r^dmnl  Rogbter  /  Vol.  54.  No,  2  /  Wednesday.  January  4.  1980  /  Rule«  and  ReguUtJona 


103 


Procedure  Act  (5  USC  551  et  seq.) 
requiring  advance  notice  and  comment 

List  of  Subiects  b  IS  CFR  Part  133 

OMB  control  numbers  assigned. 
Reporting  and  recordkeeping 
requirements. 


PART  133-(AMENDED1 

Therefore.  13  CFR  Part  133  is 
amended  as  follows: 

1.  The  authority  for  Part  133  is  revised 
to  read  as  follows: 

Authority:  44  U.S.C  3512. 


2.  The  table  in  paragraph  (c)  of  {  133.1 
is  revised  to  read  as  follows: 


f  133.1    Control  numbars  aaaignad  by 
[RaducttonAct 


(c) 


OurrsrMOMS 
GOfiirol  No. 


3245.O003 

3245^)007 

324S-0009 __ 

3245-0012 

3245-0013 

3245^1015 

3245-0018 

3245-0017 

3245-0018 

3245-0010 

3245-0020 

3245-0024 

3245-0046 

3245-0062  „ 

3245-0063 

3245-0071 

3245-0073 

3245-0074 

3245-0075 

3245-0076 

3245-0077 

3245-0078 

3245-0079 

3245-0080 

3245-0061 


Mormatton  ooaadion  rsqulramanl 


S8A  745.  S8A  745A __  

S8A  090.  S8A  891.  S8A  994,  SBA  9948,  SBA  904C,  S8a'994H. 

S8A4aO..„ 

SBA  770 T 

SBA  74,  S8A  74A.  748.  183 "ZZ"*" 

SBA  W10A-C4I . 


Legal  auSiorlly 


13  CFR 
13  CFR 


12SJ_ 
115.5- 


SBA  4.  SBA  4-t.  S8A4  SCHEO  A_ 
SBA  S.  SBA  739A,  SBA  1368  A-C- 

SBA  50,  739 

SBA  1100. 


S8A1136,  SBA1136A. 
SBA  1167,  SBA  1395  ._ 

SBA  1174. 

SBA  415,  SBA  41SA 

SBA  468 

SBA  1244 

SBA  1246 

SBA  1253  AAB 

SBA  20. 


SBA'^93 "zrzz 

Reporting  and  racordkMping  raqiiranianis  on  non.tMnk1iwidsrs. 

SBA  1031 

SBA  419 


13  CFR 
13  CFR 
13  CFR 
13CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 
13  CFR 


123.9 

125.5 

Part  124„ 
122.309- 
P«t123_ 

123.1 

101.2-7— 

111.5 

125.10 

101.2-7_ 
107.102.™ 
107.1102. 
106.503— 
108.503._ 
106.503— 
101.2-7— 
11i113_ 
120.5) 


12. 


107.1102. 


3245-0063..... 
3245-0064..... 
3245-0090—. 
3245-0001™ 
3245-0092  _„ 

3249-0095 

3245-0006 

3245-0101 

3245-0106 

3246-0109 

3245-0110 

3245-0112 

3245-0114 

3245-0116 

3245-0117 

3245-0118 

3245-0121 

3245-0123 

3245-0125 

3245-0129 

3245-0130 

3245-0131 

3245-0132 

3245-0133 

3245-0134 

3245-0135 

3245-0136 

3245-0137 

3245-0140 

3245-0143 

3245-0144 

3245-0145 

3245-0146. 

3245-0147 

3245-0146. 


SBA  1060 

SBA  25.  SBA  26.  SBA  27.  SBA  26.  SBA  33.  SBA  34,"sBA444C.  SBa" 
1022.  SBA  1022A.  SBA  1066. 

SBA  415C  

SBA  700 ."         ~~~~ 

88A  50 "•     "  

S8A  641 ~ 

SBA  610 


SBA  11 75 

SBA  883,  SBA  1375 . . 

SBA  355,  SBA  1340  _ 

SBA  1062 

SBA  857 

88A  1386,  SBA  1301. 

SBA  1301 

SBA  1302 

SBA  880 

00  266 

SBA  856 


3245-0147 

3245-0149 

3245-0151 

3245-0157 

3245-0156 

3245-0159 

3245-0160 

3245-0164 


Govamoft  request  tor  dtester  daciwation. 

SBA  888 

SBA  886 Z 

SBA  1238A 

SBA  1236...__. „ 

SBA  172 „  !_. 

SBA  1140....___. 

SBA  201 4A 

SBA  1369 Z 

SBA  1202 

SBA  067.. ~ 


13  CFR  120.4 

13  CFR  107.201. 


13  CFR  107.1105. 
13  CFR  Piwt  123_ 
13  CFR  101.2-7- 
13  CFR  101  J-7_ 
13  CFR  101  J-7c_ 


13  CFR  Part  121  _ 
13  CFR  101.2-7- 
13  CFR  107.1101. 

13  CFR  123.17 

13  CFR  106.503_ 


13  CFR  106^03- 


13  CFR  107.1101. 


13  CFR  107.1101. 

13  CFR  123.24 

13  CFR  101.2-7— 

Pub.  L  82-463 

3245-130 


SBA  contract  requiremants 

SBA  122,  SBA  1223,  SBA  1224 

R«|uest  tor  algibility  reconaideration.. 

SBA1017.._ „.. 

Notice  of  change  o(  owrwnhip. 


R«jue«  lor  approval  o*  joint  venture  agreement 

Request  tar  fixed  program  paftkapatioo  term  (FPPT)  ext 

Requ^  tor  advance  payment  and  »ched  of  advance  peymam  require. 


Request  for  fixed  program  participation  lenn  (FPPT)  «<«. 

Request  for  tiusinesa  devetopment  expense  (BOE) 

Submiasion  o«  business  financial  statement 

SBA  1386 „_.     

SBA  1183 ; 

SBA  712 

SBA  149 

I  iquidalion  f  tinttiiMi 


Agency  Partidpenl  Handbook. 


Pub.  L  95-454 ._ 
13  CFR  101.2-7_ 
13  CFR  101 J-7.. 
13CFfi  .23.1. 


OMB  Or.  A-110;  A^;  A-102:  A-122.. 
0*46  Or.  A-110;  A-21:  A-102:  A-122. 

13  CFR  Pwt  124 

13  CFR  Part  124 

13  CFR  Part  124 

13  CFR  P«t  124 
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04/30/90 
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07/31/90 

07/31/90 

06/30/80 
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07/31/90 
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11/30/90 
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06/31/80 
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08/31/89 

09/30/01 

01/31/90 

01/31/90 

01/31/90 

01/31/90 

01/31/90 

01/31/90 

01/31/90 
01/31/90 
01/31/90 
02/28/91 
04/30/90 
04/30/90 
00/30/90 
04/30/90 
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13  CFR  129.2 
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11/30/91 
02/26/90 
06/31/90 
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00/30/90 
11/30/90 
10/31/00 
04/30/90 
04/30/UO 
01/31/91 
10/31/90 
11/30/90 
11/30/90 

01/31/01 
11/30/00 
01/31/01 
06/31/90 
00/30/90 
12/31/91 
01/31/90 
02/26/90 
11/30/01 
11/30/91 
06/31/91 
07/31/80 
00/30/91 
00/30/91 
02/26/86 
12/31/90 


Adminittrator. 

|FR  Doc  89-68  FUod  1-3-W:  8:46  am) 


DEPARTMENT  OF  TRANSPORTATION 


Am^BAWmK   Ajfcfilfmi^tfat^m 


UCPRPortM 


) 


fO^ADf  Allldc. « 


AlrworthinoM  Mroctlvoo;  McOonnol 
DouglM  Modoi  OC-10  and  KC-10A 

WNh  wal  Conlaf  Wing  Fuol  Tanks 


r:  Federal  Aviation 
Administratkm  (FAA),  DOT. 
;  Pinal  rule. 


;  Thi*  amendment  adopta  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-10  and  KC-lOA  (Military) 
series  airplane*  equipped  with  wet 
center  whig  fuel  tanks,  which  requires 
removal  of  insulation  blankets  currently 
installed  in  the  center  accessory 
cooqMrtment  (CAC),  inspection  for  any 
evidence  of  fiiel  leaks,  and  repair,  tf 
necessary.  This  amendment  is  prompted 
by  a  raport  of  a  fire  in  the  CAC 
supported  by  fuel  of  unknown  origin. 


This  condition,  if  not  corrected,  could 
lead  to  additional  fuel  retention  by  the 
insulation  blankets  and  potential  in- 
flight or  ground  fires. 
■FPOCnvi  DATC  January  19, 1989. 
AOOnnon:  The  applicable  service 
inforraatioa  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach. 
California  90646.  Attention:  Director  of 
Publications,  Cl-LOO  (54-«0).  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
PaciBc  Highway  South.  Seattle, 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach.  California. 

FOR  FURTIWW  MMMHATION  CONTACT: 

Mr.  Roy  MciGnnon.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140L  FAA. 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office, 
3229  Bast  Spring  Street  Long  Beach, 
California  90806-2425:  telephone  (213) 
988-5247. 


kTWN:  A 

McDonnell  Douglas  Model  DC-10 
airplane  recendy.experienced  a  fire  in 
the  center  accessory  compartment 
(CAC)  during  taxi  after  landing. 
Subsequent  investigation  identified  a 
loose  and/or  corroded  battery  ground 
stud  connection  as  the  ignition  source 
for  the  fire. 

The  FAA  issued  AD  86-15-05, 
Amendment  39-5860  (53  FR  28765;  July 


15, 1968),  which  requires  inspections  for 
evidence  of  arcing  and/or  corrosion  at 
the  CAC  battery  ground  stud, 
replacement  of  the  battery  ground  cable 
bracket,  and  inspections  for  proper 
operation  of  the  two  CAC  drain  valves. 
Subsequent  to  issuance  of  AD  88-15-05. 
further  investigation  has  confirmed  that 
fuel  was  present  to  support  combustion, 
and  that  possible  contamination  of 
insulation  blankets  in  the  CAC.  or 
flammable  liquid  within  the  CAC  lower 
fuselage  area,  may  have  provided  the 
fuel  source  for  the  fire.  Therefore,  the 
FAA  has  determined  that  additional 
regulatory  action  is  necessary  to  prevent 
fuel  retention  by  the  insulation  blankets 
in  the  CAC  %vith  associated  danger  of 
fires. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Model  DC-10  Alert 
Service  Bulletin  A25-356,  dated  October 
3, 1988,  which  describes  permanent 
removal  of  the  insulation  blankets 
currently  installed  in  the  CAC  area, 
inspection  for  any  evidence  of  fuel 
leaks,  and  repair,  if  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  t>'pe  design,  this  AD  requires 
removal  of  the  insulation  blankets  and 
inspection  for  fuel  leaks  in  the  CAC  area 
in  accordance  with  the  service  bulletin 
previously  mentioned.  If  aiqr  fuel  leeks 
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are  found,  repair*  ouiat  be  made  prior  to 
fueling  the  center  wing  tank  for  fflghL 

Since  a  situation  exists  diat  raquire* 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  t<uu2ic 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  makLg  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  diirect  effects  on  the 
atates.  on  ttie  relathmsfa^  between  the 
national  government  and  die  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rale  does  not 
have  sufficient  federalism  implicationa 
to  warrant  the  preparation  of  a 
Federaham  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emeigency  regulation 
and  that  it  is  not  considered  to  be  ma)or 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  ooodition  in  aircraft  It  has  been 
further  detennined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  28. 1979).  If  Ais 
action  is  subsequent  determined  to 
involve  a  significantMajor  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Sub)ecU  in  14  CFR  PartM 

Aviation  safety,  Aircraft 

Adoption  of  the  Amendment 

Accordin^y,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  A\'iation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continaes  to  read  as  foUowK 

AuOoritr  4«  V&C  1354(a),  1421  and  1423: 
49  U.S.C  108(g)  (Revised  Pub.  L  97-448. 
January  12. 1983):  and  14  CFR  lua 

2.  By  adding  the  following  new 
airworthiness  directive: 

McOonn^  Doug^^Applies  to  McDonnell 
Douglas  Model  DC-10  and  KC-lOA  (Milita/yJ 
aeries  airplanea  equipped  with  wet  center 
wing  fuel  tanks,  certificated  in  any  category. 
Compliance  required  within  30  days  aftef 
effective  date  of  this  AD.  unless  previously 
accomptiahad. 

To  detect  fuel  lealu  and  prevent  retention 
of  fuel  in  the  insalation  blankets,  accomplisb 
the  following: 


A.  Remove  insolatioa  blankets  from  the 
center  accasaory  compartment  (CAC)  in 
accordance  with  the  servioa  bulletins  listed 
below: 

1.  For  Model  DC-10  series  airplaneK 
McDonnell  Douglas  Alert  Service  Bulletin 
(S/B)  A2S-3Se.  dated  October  3. 198& 

2.  For  Model  KOlOA  (Military)  airplanes: 
McDonnell  Douglas  Service  Bulletin  53-149. 
Revision  1,  dated  April  8. 1968. 

B.  In^wct  tlie  entire  wing  front  apar  area 
for  evidence  of  existing  or  previous  fuel 
leaks,  in  aooofdanca  with  DC-10  Alert 
Service  Bulletin  A25-356.  dated  October  3. 
1088. 

C  If  any  evidence  of  fuel  leaks  is  found, 
conduct  a  leak  check  in  accordance  with  DC- 
10  Alert  Service  Bulletin  A25-356,  dated 
October  3. 1986,  to  determine  if  a  fuel  leak 
does  exist  If  a  leak  is  found,  repair  before 
fueling  the  center  wing  tank  for  fli^t 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  l)y  the  Manager,  Los 
Angelaa  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note*— The  request  should  be  forwarded 
through  an  FAA  Prinopal  Maintenance 
Inspector  (PMI),  wIm  may  add  any  comments 
and  then  send  it  to  tlie  Manager.  Los  Angeles 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  maintenance  base  in 
order  to  comply  with  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach,  Cahfomia  90046,  Attention: 
Director  of  Publications,  Cl-LOO  (54-00). 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington  or  at  3229  East  Spring 
Street  Long  Beach,  California. 

This  amendment  becomes  effective 
January  19, 1989. 

Issued  in  Seattle.  Washingtoa  on 
December  19, 1988. 
LeroyA-Kritk. 

Manager,  Transport  Airplane  Directorata, 
Aircraft  Certification  Service. 
(FR  Doc.  80-31  Filed  1-3-89:  8:45  am) 
BNJJNO  cooe  4aiO-1»-ll 


14CFRPM139 

IDocket  No.  86-ASW-43;  Amdt  39-60S1] 

Airworthineaa  Directivea;  McDonnon 
Douglaa  Hettcoptar  Company  (MOHO 
Modal  3690,  E.  F.  and  FF  Hoiicoptara 
AOENCr.  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Fmal  rule. 

SUMaumv:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 


apphcable  to  McDonnell  Douglas 
Helicopter  Company  (MDHC)  Model 
369D.  E.  F.  and  FF  helicopters,  which 
supersedes  AD  77-15-09.  AD  77-19-04," 
and  AD  81-10-08.  The  new  AD  requires 
repetitive  inspections  of  main  rotor 
blade  retention  strap  (strap  pack) 
laminates  for  cracks  and  failures;  the 
recording  of  the  locations  of  the 
observed  cradcs,  fractures,  or  corrosion 
on  strap  laminates:  and  the  removal  of  a 
hub  assembly  from  service  in 
accordance  with  more  stringent 
rejection  criteria.  The  AD  is  prompted 
by  reports  of  fatigue  cracks  in  a  main 
rotor  blade  retention  straps  of  the  newer 
strap  pack  design  installed  on  MDHC 
Model  360  helicopters,  virhich  could 
result  in  complete  failure  of  a  strap 
pack,  separation  of  a  main  rotor  blade 
from  the  main  rotor  hub,  and  consequent 
loss  of  contrd  of  the  helicopter. 

EFFECnvc  date:  February  2, 1968. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  2. 
1989. 

Compliance:  As  indicated  in  the  body 
of  this  AD. 

AOORESSCS:  The  applicable  service 
information  notices  may  be  obtained 
from  MDHC  Technical  Publications. 
Building  543/D214.  McDonnell  Douglas 
Helicopter  Company,  5000  E.  McDowell 
Road,  Mesa.  Arizona  85205-9797; 
telephone  (802)  891-6484,  or  may  be 
examined  in  the  Office  of  the  Regional 
Counsel,  FAA,  Southwest  Region.  Room 
158,  Kiilding  3B,  4400  Blue  Mound  Road. 
Fort  Worth,  Texas. 

FOR  FURTHBI  INFORaUTK>N  CONTACT 
Mr.  Sol  Davis.  Aerospace  Engineer, 
Airframe  Branch,  ANM-123L  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office.  3229  E.  Spring 
Street  Jjong  Beach.  California  9C80B- 
2425:  telephone  (213)  988-5233. 


SUPPLEBMENTARV  INTOWATION.  AD  77- 

15-09,  Amendment  39-2978  (42  FR  37806: 
July  25. 1977),  as  amended  by  AD  77-15- 
09R1,  Amendment  39-3952  (45  FR  70949: 
October  27, 1980)  requires  repetitive 
inspections  of  main  rotor  blade  retention 
sfraps  at  intervals  not  to  exceed  25 
hours'  (P/N  369D21210-BSC)  or  100 
hours"  (P/N  369D  21210-501)  time  in 
service,  depending  on  design  dash 
numbers,  and  removal  from  service  of 
hub  assemblies  which  meet  established 
hub  rejection  criteria,  on  MDHC  Model 
3690  helicopters. 

AO  77-19-04.  Amendment  39-3039  (42 
FR  48823;  September  19, 1977).  as 
amended  by  AO  77-19-04R1. 
Amendment  39-3597  (44  FR  61936; 
October  29, 1979)  requires  trimming  of 
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exceM  teflon  ttripa  and  repetitive 
inspectioiu  of  the  retention  etrapc 
around  the  lead-lag  bolt  at  intervale  not 
to  exceed  25  hours'  time  in  service,  and 
removal  from  service  of  hub  assembUes 
with  one  or  more  broken  laminates,  on 
MDHC  Model  3660  helicopters. 

AD  Bl-lO-Oa,  Amendment  39-4144  (46 
FR  33225;  June  29, 1981)  requires 
repetitive  inspections  of  the  retention 
straps  (P/N  369021210-501.  S/N's  6531 
through  9135)  for  corrosion,  cracks  or 
breaks  in  the  laminates  at  intervals  not 
to  exceed  25  hours'  time  in  service,  and 
removal  from  service  of  hub  assemblies 
with  three  or  more  cracked  or  broken 
laminates  in  the  area  of  the  lead-lab  legs 
on  MDHC  Model  3690  helicopters. 

After  issuing  AD  77-15-09,  as 
amended  by  77-15-OORl;  77-19-04  as 
amended  by  77-l»-04Rl:  and  81-10-08, 
the  PAA  has  determined  that  fatigue 
cracks  have  been  observed  on  later 
serial  numbers  of  the  improved  strap 
pack  design  (P/N  369D21210-501),  and 
that  it  is  necessary  to  record  the 
locations  of  observed  cracks  or  fractures 
on  strap  pack  laminates  to  insure  that 
unsafe  hub  assemblies  will  be  removed 
from  service.  The  AD  contains  the  mora 
stringent  hub  refection  criteria  defined 
in  a  recent  MDHC  Service  Information 
Notice  (SIN),  and  the  applicability  must 
be  extended  to  other  MDHC  Model  369 
helicopters,  since  the  same  -501  part 
number  main  rotor  blade  retention  strap 
is  used  on  the  Model  369E,  F,  and  FF 
helicopters.  The  repetitive  inspections  of 
main  rotor  retention  strap  P/N 
36OD21210-5O1  are  to  be  at  intervals  not 
to  exceed  25  hours'  time  in  service  when 
two  laminates  have  failed,  rather  than 
100  hours'  time  in  service  as  stated  in 
AD  77-15-09R1. 

MDHC  has  issued  revised  SIN'S  ON- 
154  (Model  3690),  EN-44  (Model  369E). 
and  FN-33  (Models  3e9F  and  389FF) 
which  detail  the  inspection  requirements 
in  Part  I  of  the  SIN.  Part  I  also  includes 
updated  hub  rejection  criteria  based  on 
location/number  of  1&  ninate  cracks/ 
failures,  and  a  new  laminate  gap  failure 
criterion.  During  an  accident 
investigation  on  an  MDHC  Model  3660 
helicopter,  a  previous  entry  in  the  log 
book  indicated  three  cracks  in  the  main 
rotor  biade  retention  strap  pack 
laminates.  The  postaccident 
investigation  revealed  numerous 
laminate  failures,  but  it  was  not  possible 
to  determine  whether  the  previotuly 
logged  cracks  were  confined  to  the 
failed  strap  pack  or  located  among  the 
four  other  blades.  Therefore,  the  FAA  is 
superseding  AD  77-15-09,  as  amended 
by  AD  77-15-09R,  AD  77-19-04,  as 
amended  by  AD  77-19-04R1,  and  Ad  81- 
10-06  with  a  new  AD  with  requirements 


to  record  locations  of  observed  laminate 
cracks  or  firactures  or  corrosion:  to 
record  the  number  of  failed  laminates 
per  single  strap  pack;  to  extend  the 
applicability  to  the  Model  369E.  F,  and 
FF  helicopters;  to  require  repetitive 
inspections,  at  intervals  not  to  exceed  25 
houra'  time  in  service,  for  all  affected 
strap  packs  lyhen  certain  laminate 
failure  criteria  are  met  and  to  remove 
rejected  hubs  from  service  on  MDHC 
Model  3690,  E.  F,  and  FF  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined 
preliminarily  that  this  regulation  is  an 
emergency  regulation  and  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft  It  has  been  further 
determined  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  28. 1979).  If  this 
action  is  subsequentiy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "KM 
nNrTHm  mramiATiON  contact." 

list  of  Subfacts  inl4  CFR  Part  S9 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

PART  3»-AIRW0frrHINESS 
DIRECTIVE 

Accordingly,  pursuer.*  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  I  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a).  1421,  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-446, 
Janaury  12. 1963):  and  14  CFR  UM. 

136.13   lAmandad] 

2.  By  adding  the  following  new  AD: 

McDoonell  Douglas  Helicopter  Company 
(Hughes  Helicopters,  Inc.):  Applies  to 
Model  3880,  B.  P,  and  FF  helicopters, 
certificated  in  any  cetegory,  widi  main 
rotor  hub  retention  straps  having  P/hTs 
3e8D21210-fiSC  or  -SOI  inaUlled.  (Docket 
No.  88-ASW-43) 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 
To  prevent  failure  of  main  rotor  blade 

retention  straps  which  could  result  in  the  loss 

of  a  main  rotor  blade,  accomplish  the 

following: 

(a)  Within  the  next  100  hours'  time  in 
service  and  thereafter  at  intervals  not  to 
exceed  100  hours'  time  in  service  from  the 
last  inspectioa  conduct  inspections  of  the 
main  rotor  blade  retention  strap  assembUes 
(P/N  388D21210-BSC  or  -501)  in  accordance 
with  paragraphs  a.  b,  c  d.  e.  g.  t ).  and  1  of 
Part  I — Inspection  Procedures  in  McDonneD 
Douglas  Helicopter  Company  Service 
Information  Notice  (SIN)  DN-IM  {dOBO),  EN- 
44  (3e8E)  or  FN-33  (388F  and  36817).  dated 
January  IS,  1968. 

(b)  If,  as  a  result  of  an  inspection  in 
paragraph  (a)  above,  two  strap  paclc 
laminates  are  determined  to  have  failed  in 
any  one  leg  or  tongue  area  of  any  strap 
assembly  (teilure  Iwing  defined  in  the 
applicable  SIN  und^  CAUTION  following 
paragraph  e  of  Part  I — Inspection 
Procedures),  conduct  the  repetitive 
inspections  of  all  strap  packs  required  in 
paragraph  (a)  above  and  thereafter  at 
intervals  not  to  exceed  25  hours'  time  in 
service. 

(c)  For  Model  3eM)  hub  assemblies  (P/N 
368021200)  which  were  subject  to  inspections 
under  AO  77-15-OeRl  at  Intervals  of  25  hours 
because  of  two  strap  pack  laminate  failures, 
conduct  the  inspections  required  by  this  AD 
within  25  hours'  time  in  service  from  the  last 
inspection  made  in  accordance  with  AD  77- 
15-08R1.  and  thereafter  at  intervals  not  to 
exceed  25  hours'  time  in  service. 

(d)  For  Model  3690  hub  assemblies  (P/N 
368021200)  which  were  subject  to  inspections 
under  AO  77-19-04  (retention  straps  with  P/N 
3eeD21200-BSC)  at  intervals  of  25  hours, 
conduct  the  inspections  required  by  this  AD 
witliin  25  hours'  time  in  service  from  the  last 
inspection  made  in  accordance  with  AD  77- 
19-04.  and  thereafter  at  intervals  not  to 
exceed  25  hours'  time  in  service. 

(e)  For  Mode!  3600  hub  assemblies  (P/N 
369021200)  which  were  subject  to  inspections 
under  AD  61-10-06  (retention  straps  with  P/N 
368D2121(MS01,  S/N  8531  through  9135)  at 
intervals  of  25  hours'  time  in  service,  conduct 
the  inspections  required  by  this  AO  within  25 
hours'  time  in  service  from  the  last  inspection 
made  in  accordance  with  AO  81-10-06,  and 
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thereafter  at  iotaivais  not  to  exceed  25  hows' 
time  in  senrios. 

(f)  If.  as  a  fM*  or  (he  Inapedlon  fe^wed 
by  paragraph  (al.  (b^  (c).  (d}.  or  H  •hove,  a 
strap  pack  (P/MieBimziaaSC  or -661)  to 
rejected  (oatng  the  rajartten  criteria  in  the 
appUcable  SIN  mdmr  CAUHON  foikmt^ 
paraynpk  •  of  tart  I— hapoction 
Proceduresl.  remove  Ifao  kdb  asaenUy  (P/N 
360021200)  from  service  prior  to  further  fl^tt 

(g)  At  each  afcsiMuiiHuinid  inspection, 
record  the  locmioas  of  observed  cracks, 
fractures,  or  corroston  in  esdi  strap  laminaSc 
in  a  wnnnar  wUch  tndades  blnde  cakv.  strap 
serial  aoBibar,  lasunate  number  (lop  being 
number  1),  lead  leg.  lag  leg,  toagae.  and 
outboard  end  locations.  Record  the  number  of 
laminata  biluras  per  singla  strap  pack,  and 
the  acceptability  of  aach  strap  pack  for 
continued  flight,  in  accordance  wHk  the 
defimtioo  of  laminate  failure  and  the  strap 
pack  refection  criteria  in  the  applicable  SOM 
under  CAUTION  foUowiag  paragraph  e  (rf 
Parti — Inspection  Procedures. 

(h)  Alternative  means  of  compliance  which 
provide  aa  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Lew 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region.:  3229  E.  Spring 
Street  Loqg  Beach.  California. 

The  required  procedure  shall  t>e  done  in 
accordance  witii  MDHC  SIN  HN-214.  DN- 
154,  EN-44.  and  PN-33  (as  appropriate  to  the 
model),  dated  January  15. 1968.  lliis 
incorporation  by  reference  was  approved  by 
the  Director  of  ttie  Federal  Register  in 
accordance  with  5  U.S.C  5S2(b)(1)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  KB3HC 
Technicd  PnUications.  Building  543/D214. 
McDonnell  Doaglas  Hehcopter  Company. 
5000  E.  McDotveH  Road.  Mesa.  Arizona 
85206  oaoi,  telephone  (002)  8m-«4e4  Copies 
may  be  inspected  at  Hie  OfRce  of  the 
Regional  Counsel,  FAA  Southwest  Region. 
Room  ISB.  BuiUing  38. 4400  Blue  Mound 
Road.  Fort  Wortlv  Texas,  or  at  die  office  of 
tile  Federal  RegUter,  1100  L  Street  NW, 
Room  MOl.  Washington.  DC 

This  amendaaeni  supersedes  tlis  fdUowing: 

1.  AO  77-15-00,  Amendment  39-2878  (42  FR 
37806:  July  25. 1077)  as  amended  by  AD  77- 
IS-OORt  Aawndmeni  99-3962  (45  ¥R  70648; 
October  27.19614- 

2.  AO  77-19-04.  Amendment  39-3038  (42  FR 
46923:  September  19. 1977).  as  ameaded  by 
AD-77-19-04R1.  Ameodment  39-3587  (44  FR 
61936;  October  29. 1979). 

3.  AD  81-10-06.  Amendment  38-4144  (46  FR 
33225:  June  29, 1981). 

litis  amendment  becomes  effective 
February  2. 1989. 

Issued  in  Fort  Worth.  Texas,  on  October  11. 
1988. 

L  B.  Andriesan. 

Manager,  Rotorcraft  Dmctorate.  Aitcnft 

Certificatkm  Senrioe. 

(FR  Doc.  88-30  Piled  t-^S-aO:  8:45  am) 


14  CFR  Part  39 

(Doetwl  Na  8g-A8W-4t;  Amdt  39-60971 


Aircraft  Modd 


AQBSCV:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 

•UMMARv:  This  amendment  amends  an 
existing  airworthiness  directive  (AO). 
which  requires  repetitive  checks, 
iiupections.  and  replacement  as 
necessary,  of  main  rotor  blades  on 
Sikorsky  Model  S--58  series  helicopters. 
This  amendment  is  needed  to  provide 
for  optional  alternate  methods  of 
compliance  and  the  issuance  of  special 
flight  permits,  which  may  result  in 
reduced  maintenance  and  the 
elimination  of  tmnecessary  operational 
costs. 

EFFECTIVE  DATE:  February  2, 1989. 

Compliance:  As  indicated  in  tiie  body 
of  the  AD. 

AOORESSES:  The  applicable  service 
information  may  be  obtained  from 
Sikorsky  Aircraft,  68(X)  Main  Street, 
Sti-atfocd.  Connecticut  06601-1361.  or 
may  be  examined  in  the  Rules  Docket 
Office  of  the  Assistant  Chief  Counsel, 
FAA.  Room  158,  Building  3B.  4400  Blue 
Mound  Road.  Forth  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Kfathias,  FAA.  Rotorcraft 
Standard  Staff.  Forth  Worth.  Texas 
76193^11,  telephone  (817)  624-5123. 
StlPPLSMENTARV  MFORMATION:  This 
amendment  further  amends  Amendment 
191  (25  FR  8026).  AD  60-17-03.  |as 
amended  by  Amendment  495  (27  FR 
10117).  Amendment  747  (29  FR  7668). 
Amendment  199  (31  FR  3064). 
Amendment  39-1552  (37  FR  23711). 
Amendment  39-2212  (40  FR  22249],  and 
Amendment  39-2743  (41  FR  44996)] 
which  cmrently  reqtures  inspections, 
repetitive  checks,  and  replacement  as 
necessary,  of  main  rotor  blades  on 
Sikorsky  Model  S-58  series  helicopters. 
After  issuing  AD  60-17-03,  as  amended 
the  FAA  has  determined  that  the  AD 
requires  a  revision  to  include  provisions 
for  the  issaance  of  special  fli^t  permits 
and  alternate  means  of  compliance, 
which  correspond  to  the  new 
paragraphs  (g)  and  (f)  respectively.  In 
addition,  a  note  is  added  to  existing 
paragraph  (e)  which  will  allow  a  pilot  to 
conduct  chedcB  of  the  blade  pressure 
system. 

Since  the  amendment  provides  a 
clarification  and  alternate  means  of 
compliance,  and  imjKJses  no  additional 
burden  on  any  person,  notice  and  public 
procedure  hereon  are  unnecessary,  and 

I 


the  amendment  may  be  made  effective 
in  less  than  30  days  from  publication. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implicatkms 
to  warrant  the  preparation  of  a  Federal 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  only  clarifying  in  natvre: 
provides  for  the  optional  use  of 
alternative  methods  of  compliance;  and, 
imposes  no  additional  regulatory  or 
economic  burden  on  anyone.  Therefore. 
I  certify  that  this  action  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "signiHcant  rule" 
tmder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  (3)  will  not  have  a  sigrdficant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaD  entities 
under  the  Regulatory  Flexibility  Act.  A 
copy  of  the  final  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained 
from  the  Regional  Rules  Docket. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  and  Safety. 

Adoption  of  the  Amendment 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Accordingly,  pusuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authorit}-:  49  U.S.C  13541aj.  1421.  and  142.1; 
49  U5.C  106tg)  (Revised  Pub.  L  97-449.       ' 
January  12, 1983):  and  14  CFR  11  89. 


§39.13    i  Amended] 

2.  By  further  amending  Amendment 
191  (25  FR  8026).  AD  60-17-03  (as 
amended  by  Amendment  495  (27  FR 
10117).  Amendment  747  (29  FR  7668). 
Amendment  199  (31  FR  3064). 
Amendment  39-1552  (37  FR  23711), 
Amendment  39-2212  (40  FR  22249).  and 
Amendment  39-2743  (41  FR  44998)],  by 
adding  a  note  after  paragraph  (e),  and 
by  adding  new  paragraphs  (f)  and  (g)  as 
follows: 

Sikorsky  Aimaft:  Applies  to  all  Model  S-58 
series  helicopters.  (Docket  No  88-ASW- 
49.) 
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Complianca  ia  raquind  aa  indicated.  unl«M 
already  accomplished. 
•         •        •        •        • 

Note    The  check  for  black  or  red  color 
indicatioa  on  the  presaure  Jidicator  for  the 
main  rotor  blades,  aa  ipedfied  in  Put  IV 
(Itema  1  and  2)  of  the  accomplishment 
inatnictions  of  Sikorsky  Service  Bulletin  Na 
58B15-4.  may  be  accomplished  by  a  property 
trained  pilot.  Results  of  the  requirements  of 
checks  must  be  recorded  in  accordance  with 
the  requirements  of  FAR  |  43.9. 

(f)  Upon  request  an  alternate  means  of 
compliance  which  provides  an  equivalent 
level  of  safety  with  the  requirements  of  this 
AD  may  be  used  when  approved  by  the 
Manager.  Rotorcrafl  Standards  Staff.  Aircraft 
Certification  Service.  ASW-lia  FAA.  Fort 
Worth,  Texas  76193-Olia 

(g)  In  accordance  with  {}  21.197  and  21.199. 
the  helicopter  may  be  flown  to  a  base  where 
compliance  may  be  accomplished. 

This  amendment  becomes  effective 
February  2, 1969. 

This  amendment  amends  Amendment  191 
(25  FR  8028),  AD  00-17-03,  as  amended  by 
Amendment  495  (27  FR  10117],  Amendment 
747  (29  FR  TOeSKAmendment  199  (31  FR 
3064),  Amendment  39-1552  (37  FR  23711). 
Amendment  39-2212  (40  FR  22249).  and 
Amendment  39-2743  (41  FR  44998). 

Issued  in  Fort  Worth.  Texaa,  on  December 
15.1968. 
L  B.  Andiieaen. 

Manager,  Sotorcraft  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc  89-32  Filed  l-»-89;  8:45  am] 
HUJNo  COW  saie-ts-M 


14  CFR  Part  97 

[DodMt  No.  2S764;  AmdL  Na  1390] 

Standard  InstrutiMnt  Approach 
Procaduraa;  Miacallaneoua 
Amandmants 

AOINCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

AcnoN:  Final  rule. 


:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operatioiu  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  l)ecause  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efBcient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 


DATU:  Effective:  An  effective  date  for 
each  SL^  is  specified  in  the  , 

amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1962. 
ADOM99t9;  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  BOO 
Independence  Avenue,  SW., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
rOR  PURTHCR  INFOmiATION  CONTACT: 
Peul ).  Best.  Flight  Procedures  Standards 
Branch  (AFS-230).  Air  Transportation 
Division.  Office  of  Flight  Standards. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
287-8277, 

•UPPLCaiENTAIIY  MFOMNATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a),  1  CFR  Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8280-3,  8260-4, 
and  8280-6.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Regbter 


expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishera  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  Right  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  tmnecessary.  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  December  23. 
1988. 

Robert  L.  Goodrich, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regul;  tions  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a).  1421.  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449. 
January  12. 1983;  and  14  CFR  11.49(b)(2)). 

.  .  .  Effective  February  9. 1989 

Huntsvilie.  AI^— Huntsville  Airport  North, 

VOR/DMB-B,  Amdt.  5 
Huntsvilie,  AL— Huntsvilie  Intl.-Cari  T.  Jones 

Field.  NDB  RWY  18R,  Amdt  13 
Huntsvilie.  AL — Huntsvilie  Intl-Cari  T.  Jones 

Field.  ILS  RWY  18R.  Amdt  20 
Mobile.  AI^-Bates  Field.  VOR  or  TACAN 

RWY  9.  Amdt  24,  CANCELLED 
Springdale,  AR— Springdale  Muni.  VOR  RWY 

18,  Amdt  11 
Springdale.  AR— Springdale  Muni.  VOR/ 

DME  RWY  18.  Amdt  1 
Springdale.  AR— Springdale  Muni.  ILS  RWY 

1&  Amdt.  1 
Lihue,  HI— Lihue,  VOR/DME  or  TACAN 

RWY  21,  Amdt  3 
Lihue.  HI— LUiue.  VOR/DME  or  TACAN 

RWY  35.  Amdt  8 
Mount  Vernon.  IL— Mount  Vemon/Outland. 

VOR  RWY  5,  Amdt  13 
Mount  Vernon.  IL— Mount  Vemon/Outland. 

VOR  RWY  23.  Amdt  13 
Mount  Vernon.  EL— Mount  Vemon/Outland. 

ILS  RWY  23.  Amdt  8 
Omaha.  NE— Eppley  Airfield.  ELS  RWY  17. 

Amdt  3 
Lebanon.  NH— Lebanon  Muni.  ILS  RWY  18. 

Orig 
Toledo.  OH— Toledo  Express,  NDB  RWY  7. 

Amdt  21 
Toledo,  OH— Toledo  Express,  ILS  RWY  7. 

Amdt.  22 
Toledo,  OH— Toledo  Express,  RADAR-1. 

Amdt.  15 
Uke  City.  SC— Lake  City  Muni  CJ  Evans 

Field.  NDB-A.  Orig 
Pelion.  SC— Corporate,  VOR-A.  Amdt.  2 
Corpus  Christi.  TX— Corpus  Christi  Intl.  NDB 

RWY  13.  Amdt  23 

.  .  .  Effective  January  12,  1989 

Kansas  City,  MO — Kansas  City  Downtown. 
LOG  RWY  3.  Orig..  CANCELLED 


Kansas  City,  MO— Kansas  City  Downtown, 
ILS  RWY  3.  Orig 

Portland.  ME— Portland  Intl  Jetport  ILS  RWY 

29.  Amdt.  3 
Coatesville,  PA— Chester  County  G.  O. 

Carlson,  ILS  RWY  29,  Amdt  5 

.  .  .  Effective  December  21, 1988 

Rochester.  NY — Rochester-Monroe  County, 

ILS  RWY  4.  Amdt  15 
Oklahoma  City,  OK— Wiley  Post  VOR-A. 

Amdt  1 
Oklahoma  City.  OK— Wiley  Post  VOR  RWY 

17L.  Amdt  10 
Oklahoma  City.  OK— Wiley  Post  VOR  RWY 

35R,  Amdt  1 
Oklahoma  City.  OK— Wiley  Post  ILS  RWY 

17L.  Amdt  8 
Oklahoma  City,  OK— Wiley  Post  RADAR-1. 

Amdt  2 

.  .  .  Effective  December  16,  1988 

Oleaa  NY— Olean  Muni.  LOC  RWY  22. 

Amdt  4 
Olean.  NY— Olean  Muni.  NDB  RWY  22. 

Amdt  11 
Oleaa  NY— Olean  Muni.  RNAV  RWY  22. 

Amdt  4 

.  .  .  Effective  December  15. 1988 

Cordova,  AK— Cordova-Mile  13,  ILS/DME 

RWY  27.  AmdtS 
Marianne.  FL— Marianne  Muni,  NDB-C 

Amdt  2 
Jefferson  City.  MO— Jefferson  City  Mend.  ILS 

RWY  30,  Amdt  1 
Nashville,  TN— Nashville  International,  LDA- 

DME  RWY  2R.  Amdt  1 
El  Paso,  TX— El  Paso  Intl.  LOC/DME  RWY  4. 

Amdtl 

The  FAA  published  an  Amendment  in 
Docket  No.  25751.  Amdt  No.  1389  to  Part 
97  of  the  Federal  Aviation  Regulations 
(VOL  53  FR  No.  242  Page  50513;  dated 
Friday.  December  16. 1988)  under  §  97.29 
effective  12  January  1989.  which  is 
hereby  amended  as  follows: 

Denver.  Co— Stapleton  IntL  ILS  RWY  36 
Amdt  3  is  hereby  rescinded,  amendment  2 
remains  in  effect 

(FR  Doc  89-33  Filed  1-3-89;  8:45  am] 

BtLUNQ  CODE  4810-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Tylosin  and  Sulfantettiazine 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Fuod  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  remove  that 
portion  of  the  regulations  refiecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  SmithKline 
Animal  Health  Products.  The  NADA 
provides  for  the  use  of  a  Type  A 
medicated  article  containing  10  grams 
per  pound  each  of  tylosin  and 
sulfamethazine  for  making  Type  C 
medicated  swine  feeds.  Elsewhere  in 
this  issue  of  the  Federal  Register.  FDA  is 
withdrawing  approval  of  the  NADA. 

EFFECm^E  date:  January  17. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Mohammad  L  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20657,  301-443- 
3183. 


SUPPLEMENTARY  — -QIWaATKm.  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register.  FDA  is 
withdrawing  approval  of  SmithKline 
Animal  Health  Products'  NADA  100-127. 
The  NADA  provides  for  using  a  Type  A 
medicated  article  containing  10  grams 
per  pound  each  of  tylosin  and 
sulfamethazine  for  making  Type  C 
medicated  swine  feeds.  This  document 
removes  the  firm's  drug  labeler  code 
from  21  CFR  558.630(b)(3).  which  is  a 
required  action  after  approval  is 
withdrawn. 

List  of  Subjects  in  21  CFR  Part  551 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 


.\udMMity:  Sec  512.  82  SUt  343-351  (21 
U.S.C  360b);  21  CFR  5.10  and  5.83. 

§558.630    [Amended] 

2.  Section  558.630  Tylosin  and 
sulfamethazine  is  amended  in  paragraph 
(b)(3)  by  removing  "000007." 

Dated:  December  2&  198a 

Richard  H.  Teske. 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc  89-76  Filed  1-3-89;  8:45  am)        y 
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OEPARTIIEHT  OF  HOUSINQ  AND 
URBAN  OEVELOPMEMT 


OffloeofttW 


Secretvy  for 


24  CFfI  P»1S  203, 234 
(Dedm  Nol  R-M-14>7;  HI-aS4Sl 
Dtodoaur*  Of  AfMHMl  Rate  ChangM  Of 


Aomcv:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACnOK  Final  rule. 


r  This  rale  will  shorten  the 
period  for  advance  notice  that  a  holder 
of  an  adjustable  rate  mortgage  (ARM) 
m«ut  allow  when  it  makes  effective  any 
annual  adjustment  to  a  mortgagor's 
monthly  payment  on  the  mortgage.  The 
rule  also  eliminates  the  portions  of  24 
CFR  203.49(e)  and  234.7g(e)  that  discuss 
carryovers  in  ARM  prog^^ms.  The 
purpose  «f  the  change  io  the  notice 
period  is  to  conform  HUD's  practice  to 
existing  industry  practice.  The  purpose 
of  eliminating  the  discussion  of 
carryovers  is  to  eliminate  confusion  in 
HUD's  rales  caused  by  reference  to  a 
featiue  in  the  ARM  program  that  has 
never  been  adopted  in  practice  since  the 
program  was  implemented  in  1984. 
ITftCllVC  OATC:  Under  section  7{o)(3]  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)). 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rale 
following  expiration  of  the  SO-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  eHiective  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 
PON  mRTNBi  MMMtanoM  contact: 
Mr.  Robert  Fallunstein.  Director.  Single 
Family  Servicing  Division,  Room  9178, 
Department  of  Housing  and  Urban 
Development  451  Seveath  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
755-0672. 

•urpUNKNTAiiv  mromuTioii  This 
final  rule  revises  24  CFR  203.49(g)  by 
changing  HUD's  disclosure  requirement 
from  "at  least  30  days "  to  "at  least  25 
days"  before  any  annual  adjustment  to  s 
mortgagor's  aionthly  payment  on  an 
adjustable  rate  mortgage  becomes 
effective.  HUD's  disdcwure  change  will 
conform  with  the  existing  practice  in 


national  banks,  as  authorized  by  the 
Comptroller  of  the  Currency,  as  weD  as 
with  a  pending  requirement  of  the  Board 
of  Governors  of  the  Federal  Reserve 
Systeao. 

The  Department  has  determined  that 
both  changes  covered  by  this  rale 
should  be  adopted  wnthout  the  delay 
occasioned  by  requiring  prior  notice  and 
commenL  When  the  interim  rule  (49  FR 
23580)  now  comprising  S  S  203.48  and 
234.79  was  pubUshed  on  June  6. 1984. 
HUD  received  12  comments,  sevwal  of 
which  focused  on  the  potential  for 
confusion  over  carryovers.  At  the  time, 
the  Department  decided  not  to  revise  the 
rule  in  that  regard  unless,  after 
monitoring  the  program,  it  found  diet  the 
question  of  carryovers  was  in  fact 
raising  problems  for  lenders  or 
borrowers.  It  now  seems  unlikely  that 
HUD/FHA  ARM  programs  will  involve 
carryovers  and  offsets  in  the  foreseeable 
future.  Moreover,  there  have  been 
occasional  inquiries  from  lenders  (and 
from  borrowers  during  periods  of 
declining  interest  rates)  about  the  use  of 
carryovers  in  FHA  ARMs.  The 
Department  has  therefore  decided  to 
remove  the  reference  to  carryovers  from 
SS  203.40  and  234.79.  This  decision  does 
not  call  for  further  public  comment  since 
the  issue  has  been  addressed  previously 
in  interim  rule,  and  since  removal  of  the 
reference  at  this  time  simply  mirrors 
HUD's  policy  over  the  four-year  life  of 
the  program. 

With  respect  to  the  change  from  30  to 
25  days'  notice  for  annual  adjustments, 
HUD  observes  that  the  Federal  Reserve 
Board  considered  imposing  a  30-day 
notice  requirement  in  its  November  24. 
1986  proposal  to  amend  Regulation  Z  (51 
FR  422451).  However,  as  the  preamble  to 
the  Board's  fmal  rale  explained: 

*  *  *  (sjeveral  commentera  addrenad  tlie 
propoaed  reqniraiDent  for  advance  notice  of 
interest  rate  and  payment  adjustments.  The 
primary  criticism  was  tliat  tlie  advance  notice 
was  required  at  least  30  days  before  ti>e 
effective  date  of  an  interest  rate  adjustment 
and  not  before  a  payment  at  the  new  level  is 
dtje.  as  is  currently  required  by  the  CXXL  The 
commenters  stated  that  this  proposed 
requiremmt  would  cause  probleais  for 
lenders  offering  shuii-term  ARMs  tiiat  closely 
track  changes  in  the  index  values.  Some 
commenters  recommended  reducing  the 
number  of  days  before  an  adjustment  that 
notice  is  required  and  clarifying  that  notice 
should  be  given  before  a  payment  at  a  new 
level  ia  due.  51  FR  at  48666. 

Accordingly,  the  Board  adopted  a  25- 
day  requirement.  The  class  of  persons 
affected  by  HUD's  timing  change  in  the 
present  rule  is  included  in  the  class 
affected  by  the  Board's  decision,  and  the 
response  of  interested  persons  in  the 
Regulation  Z  Docket  is  a  matter  of 
public  record.  It  appears  that  no  t>enefit 


would  inure  from  an  invitation  by  HUD 
for  further  comment.  Moreover,  the 
matter  should  be  resohred  quickly; 
HUD's  change  is  intended  to  coordinate 
with  action  by  the  Board  and  other 
Federal  agencies  in  simplifying  and 
unifying  both  aimual  and  pre- 
application  (hsclosure  requireaients  for 
ARMs.  Compliance  with  the  Regulation 
Z  changes  were  required  as  of  October 
1, 1986,  and  optional  before  that  date. 
This  final  rule  does  not  constitute  a 
"major  rale"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  Febraary  17, 1961.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consimiers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  iimovation,  or  on  the  . 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
r^polations  in  24  CFR  Part  SO,  which 
implement  section  102(2KQ  of  the 
National  Environmental  PoHcy  Act  of 
1980.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hoius  at  the 
Office  of  the  Rules  Docket  Clerk  at 
Room  10276,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW.,  Washington,  IX:  204ia 

Under  5  U.S.C.  605(b).  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  change  in  the  notice  period 
is  not  considered  to  be  a  serious  burden 
upon  any  borrower,  and  because  the 
carryover  provisions  affected  by  the  rale 
have  never  been,  in  fact  implemented. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  poHdes  contained 
in  this  rule  do  not  have  federalism 
impbcations  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule 
pertains  only  to  the  regulation  of  lenders 
insured  by  the  Federal  Housing 
Administration,  and  presents  no 
discernible  likelihood  of  any  conflict 
with  State  or  local  law. 

The  General  Counsel  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 


determined  that  this  rule  does  not  have 
a  potentially  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  has  only  incidental  effect  on  the 
procedural  details  of  operation  of  a 
HUD  insurance  program,  and  no 
significant  relationship  to  family-related 
issues  is  evident 

This  rule  was  listed  as  item  964  in  the 
Department's  Semiaimual  Agenda  of 
Regulations  published  on  October  24. 
1968  (53  FR  41974,  41905)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibihty  Act 

Information  collection  requirements 
contained  in  this  regulation  have  beeti 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Relocation  Act  of  1980  (Pub. 
L  46-511)  and  have  been  assigned  OMB 
control  number  2502-0322. 

List  of  Subjects 

24  CFR  Part  203 

Home  improvements.  Loan  progams: 
housing  and  community  development 
Mortgage  insurance.  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance, 
Homeownership.  Projects,  Units. 

Accordingly,  the  Department  amends 
24  CFR  Parts  203  and  234  as  follows: 

1.  The  authority  citation  for  24  CFR 
203  continues  to  read  as  follows: 

Authority:  Sec  203, 211,  NaUonal  Housing 
Act  (12  VS.C  ITOa  1715b);  Sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d).  In 
addition.  Subpart  C  also  is  issued  under  Sec. 
23a  National  Housing  Act  (12  U.S.C  171Sa). 

PART  203-MUTUAL  MORTGAQE 
INSURANCE  AND  REHABILITATION 
LOANS 

2.  Sections  203.49(e)(1).  (f)(1).  and  (g) 
are  revised  to  read  as  follows: 

9203.49    OgMMyofadHistablerate 


five  percentage  points  from  the  initial 
contract  interest  rate. 


(e)  *  •  • 

(1)  No  single  adjustment  to  the 
interest  rate  may  result  in  a  change  in 
either  direction  of  more  than  one 
percentage  point  from  the  interest  rate 
in  effect  for  the  period  immediately 
preceding  that  adjustment  Index 
changes  in  excess  of  one  percentage 
point  may  not  be  carried  over  for 
inclusion  in  an  adjustment  in  a 
subsequent  year.  Adjustments  in  the 
effective  rate  of  interest  over  the  entire 
term  of  the  mortgage  may  not  result  in  a 
change  in  either  direction  of  more  than 


(()••• 

(1)  The  fact  that  the  mortgage  interest 
rate  may  change,  and  an  explanation  of 
how  changes  correspond  to  changes  in 
the  interest  rate  index; 

•  *        •        •        * 

(g)  Annual  disclosure.  At  least  25  days 
before  any  adjustment  to  a  mortgagor's 
monthly  payment  may  occiu',  the 
mortgagee  must  advise  the  mortgagor  of 
the  new  mortgage  interest  rate,  die 
amount  of  the  new  monthly  payment 
the  current  index  interest  rate  value, 
and  how  the  payment  adjustment  was 
calculated. 

•  •        •        •        • 

3.  The  authority  citation  for  24  CFR 
234  continues  to  read  as  follows: 

Authority:  Sees.  211, 234,  National  Housing 
Act  (12  \iS.C  1715b,  1715y);  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S,C  3535(d)). 

4.  Sections  234.79  (e)(l}.  (f)(1).  and  (g) 
are  revised  to  read  as  follows: 

(234.79    ElgMttyoraclttstaHerate 


(e)  •  *  • 

(1)  No  single  adjustment  to  the 
interest  rate  may  residt  in  a  change  in 
either  direction  of  more  than  one 
percentage  point  from  the  interest  rate 
in  effect  for  the  period  immediately 
preceding  that  adjustment  Index 
charges  in  excess  by  one  percentage 
point  may  not  be  carried  over  for 
inclusion  in  an  adjustment  in  a 
subsequent  year.  Adjustments  in  the 
effective  rate  of  interest  over  the  entire 
term  of  the  mortgage  may  not  result  in  a 
change  in  either  direction  of  more  than 
five  percentage  points  from  the  initial 
contract  interest  rate. 


(f)*  *  * 

(1)  The  fact  that  the  mortgage  interest 
rate  may  change,  and  an  explanation  of 
how  changes  correspond  to  changes  in 
the  interest  rate  index; 

(g)  Annual  disclosure.  At  least  25  days 
before  any  adjustment  to  a  mortgagor's 
monthly  payment  may  occur,  the 
mortgagee  must  advise  the  morgagor  of 
the  new  mortgage  interest  rate,  the 
amount  of  the  new  monthly  payment 
the  current  index  interest  rate  value, 
and  how  the  payment  adjustment  was 
calculated 


Date:  October  27. 1988. 
lamat  E  Scfaoeaberger, 

General  Deputy  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner. 
[FR  Doc.  89-71  Filed  1-3-89:  8:45  am] 

SUMO  COOC  4210-77.« 

DEPARTMENT  OF  THE  INTERIOR 
Buroou  of  Indtan  Affairs 
25  CFR  Part  177 

San  Carlos  Irrtgation  Project,  Arizona 

September  30, 198a 

AOCNCV:  Bureau  of  Indian  Affairs, 

Interior. 

ACTKNC  Final  rule. 


:  The  Bureau  of  Indian  Affairs 
published  in  the  Federal  Register, 
Volume  5Z  Number  237,  December  10, 
1987,  a  proposed  rule  to  amend  the 
pertinent  sections  of  the  regulations 
governing  the  charges  and  costs 
assessed  the  power  customers  for 
electric  power,  energy  and  associated 
services  provide  by  the  San  Carios 
Irrigation  Project  (SCIP),  Arizona. 

This  action  increases  Rate  Schedules 
No.  1  and  No.  2  of  25  CFR  177.  The  new 
rates  reflect  the  increased  operating 
costs  associated  %vitfa  labor,  equipment 
and  supplies,  as  well  as  costs  of  project 
rehabilitation,  repayment  of  the  federal 
investment  in  the  project  and  payment 
of  operation  and  maintenance  expenses. 
EFFSCnvc  DATE  January  4. 1900. 
FOR  nmTMER  mromtKnom  contact: 
Ralph  Esquerra,  Project  Engineer  or  Jim 
Ong.  Jr.,  Power  Manager,  San  Carios 
Irrigation  Project  P.O.  Box  25a 
Coolidge,  Arizona  85228,  Telephone: 
(602)  723-5439. 

SUFPLEKKNTARY  aiRMIMATION:  This 
action  increases  the  electric  power 
assessment  rates  for  electric  power 
service  given  under  Rate  Schedule  No. 
1 — Residential  Rate  and  Rate  Schedule 
No.  2— General  Rate  at  Sections  177.51 
and  177.52,  respectively,  of  the  Code  of 
Federal  Regidations.  Title  25-^ndians. 

The  Bureau  of  Indian  Affairs.  Phoenix 
Area  Office,  has  received  three  (3) 
written  comments  in  response  to  the 
proposed  rule.  The  first  letter,  in  the 
order  of  receipt  was  from  Mr.  Don  L 
Weesner,  General  Manager  for  the  San 
Cai4os  Irrigation  and  Drainage  District 
(District).  The  initial  area  of  concera  to 
the  District  was  the  possible  inability  of 
the  SCIP  to  compete  with  Arizona  PubUc 
Service  in  serving  large  loads  such  as 
the  federal  fadhty  at  Florence,  Arizona. 
The  District  felt  that  the  proposed 
general  rate  schedule  that  would  be 
applicable  to  the  facility  would  reduce 
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the  price  advantage  of  electric  power 
service  provided  by  SCIP. 

The  E^au  realises  that  the  propoeed 
general  rate  tcfaedules  will  decrease  the 
price  advantage  that  SOP  currently 
provides,  but  the  new  rates  will  still 
provide  a  competitive  advantage  over 
the  rates  offered  by  the  neighboring 
electric  utility  companies  within  the 
service  area.  Without  the  proposed 
increase.  SCIP  would  not  be  able  to 
generate  the  revenues  needed  to 
upgrade  the  system  required  to  service 
its  current  as  well  as  future  industrial 
and  governmental  loads. 

The  District's  second  concern  relates 
to  the  impact  the  proposed  rates  would 
have  upon  customers  who  operate 
private  irrigation  pumps.  In  order  to 
minimize  the  possible  adverse  economic 
impact  upon  tins  class  of  ciistomers.  the 
District  has  recommended  estabhshment 
of  a  asperate  rate  schedule  specifically 
for  private  irrigation  pamping.  The 
recommendation  merits  hirther 
consideration:  however,  SCIP  is  not  in  a 
positioB  to  establish  a  separate  rate 
schadnle  lor  private  irrigation  pumping 
at  the  present  time.  The  proposed  rate 
schedules  were  developed  from  a  rate 
study  which  considered  the 
proportionate  overall  economic 
contribution  of  all  SCIP  customers 
within  the  schedules  No.  1  and  No.  2. 

The  second  written  comment  received 
by  the  Bureau  of  ladBan  Afiairs  was 
from  Mr.  Thomas  R.  White.  Governor. 
Gila  River  Indian  Community.  His  first 
concern  related  to  the  justiflcation  for 
the  rate  schedules  ss  proposed.  As 
explained  in  the  proposed  rules 
published  in  the  Fedanri  Regisler  on 
December  10, 1987.  the  last  assessment 
rate  increase  for  the  San  Carlos 
Irrigation  Project — Power  Division  was 
five  years  ago.  Since  that  time,  normal 
costs  for  labor,  materials  and  safipiias 
needed  to  deliver  safe,  rehafala,  aad 
efBcient  power  and  energy  to  all  of  its 
customers  has  increased  substantiaBy. 
The  r>veniies  gansrated  from  the 
assessment  rate  increases  will  enable  as 
to  continue  the  rehabilitation  and 
upgrading  program  that  is  currently  in 
progress.  For  instance,  the  Lone  Bvtte 
Substation  recently  completed  and 
energixed  on  the  Gila  River  Reservation. 
This  substation  provides  a  power  and 
energy  delivery  point  to  the  Gila  River 
Indian  Reaer\'ation. 

Mr.  White  recoounended  that  SCIP 
provide  a  detailed  plan  of  improvements 
and  rehabilitation  to  the  system  so  the 
power  customers  will  be  assured  of  s 
systematic  approach  to  the 
rehabilitation  program.  A  rehabihtation 
and  betterment  report  is  available  in  the 
Proiect  office. 


Further.  Mr.  White  expressed  concern 
related  to  the  assessment  rate  mcrease 
in  the  midst  of  H.R.  2060.  a  bill  to  direct 
the  Secretary  of  the  Interior  to  divest  of 
certain  utility  systems  withoirt  a  plan  of 
improvements.  In  1984.  the  Bareau  of 
Indian  Affairs,  Phoenix  Area  Office, 
prepared  for  the  project  Engineer  a  draft 
Rehabilitation  and  Betterment  Report 
for  the  San  Carlos  Irrigation  Project 
Power  System.  The  Report  (Plan)  was 
presented  to  both  the  District  and  Gila 
River  Indian  Community  for  their  review 
and  conmient.  The  Plan  provided  a 
construction  schedule  and  cost 
estimates  for  the  rehabilitation  and 
betterment  of  the  entire  power  system. 
Until  relieved  of  its  responsibility  by 
enactment  of  the  proposed  legislation 
and  actual  divestiture  of  the  power 
system  by  the  United  States,  SCIP  has  a 
continuing  obligation  to  operate, 
maintain  and  replace  the  facilities  of  the 
power  system. 

The  third  letter  received  by  the 
Bureau  of  Indian  Affairs  was  from  Mr. 
Steve  Jones.  Executive  Director  of  the 
Gila  River  Indian  Housing  Authority. 
The  concern  expressed  in  his  letter  was 
the  financial  hardship  the  assessment 
rate  increase  may  have  upon  the  low- 
income  families.  The  "Electric  Rate 
Study"  prepared  by  the  San  Carlos 
Irrigation  Project  in  )anuary  1984  in 
support  of  the  assessment  rate  increases 
recognized  the  probable  impacts  upon 
the  low-income  families  within  the 
whole  service  area.  Exhibit  B,  page  2  of 
that  Study  reads.  "The  Project's 
residential  customers  that  have  a  low 
KwH  usage  per  month,  are  characterized 
by  a  low  fixed  income;  therefore,  it  is 
determined  that  no  increase  in  the 
minimii  bill  wlU  be  recomawnded  at 
this  time."  Rate  Schediile  No.  1— 
Residential,  provides  the  same  minimum 
bill  of  tlOJ4  per  month  which  indodes 
the  first  50  KwH  of  energy  as  is 
currenUy  in  effect.  Increases  tor  low 
and/ or  fixed  income  families  will  occur 
after  consumption  of  energy  in  excess  of 
50  KwH. 

Finally,  one  statement  in  the  Federal 
Register  notice  of  the  proposed  rate 
schedules  mast  be  changed  as  a  result  of 
advice  received  from  the  Solicitor's 
Office  of  the  Department  of  the  Interior. 
In  discussing  where  power  revenues  will 
be  spent  in  the  future,  the  Federal 
Register  notice  stated  that:  "The 
additional  revenues  will  allow  the 
Project  to  meet  its  statutory  repayment 
requirements  and  also  enable  the 
Protect  to  apply  funds  towards  the 
operation  and  maintenance  of  the 
irrigation  system." 

In  a  recent  opinion,  the  Phoenix  Field 
Solicitor  held  that  there  is  no  statutory 


authority  which  woold  aDow  the  Proiect 
to  use  power  revenues  to  cover 
irrigation  system  operation, 
maintenance  and  rehabilitation  (OM&R) 
costs.  The  Field  Solicitor  held  that  under 
the  Act  of  Mareh  7. 1928  (45  Stat.  210- 
211).  as  amended  (40  Stat.  1822-1823) 
power  revenues  obtained  from  the  sale 
of  project — generated  power  may  be 
applied  to  irrigation  system  OM»R  costs 
only  after  the  total  construction  debt  has 
been  repaid.  The  Field  Solicitor's 
opinion  also  stated  there  is  no  authority 
in  the  Act  of  August  7, 1946  (80  Stat. 
895-896),  to  use  power  revenues 
obtained  from  the  sale  of  purchased 
power  to  cover  irrigation  system  OMitR 
costs. 

The  authority  to  issue  rules  and 
regulations  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C.  301  and  Sections 
463  and  465  of  the  Revised  Statates  (25 
U.S.C.  2  and  9).  This  final  rule  is 
published  in  exercise  of  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  & 

The  Department  of  the  Interior  has 
determined  that  this  docimient  is  not  a 
major  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Onler  12291.  In  monetary  terms,  the 
economic  effects  of  the  proposed 
amendment  wiU  be  below  $100  million 
and  do  not  meet  the  other  tests  for  a 
major  rule  under  E.0. 12291.  The 
Department  of  the  Interior  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801  et  seq).  The 
expected  effect  on  the  approximately 
1.500  individual  and  commercial  electric 
power  meters  will  be  small  and 
insignificant;  and,  in  monetary  terms, 
the  proposed  action  involves 
approximately  $750,000  of  additional 
revenue  per  year  for  the  Project.  The 
anticipated  impacts  on  competition, 
employment,  investment  and  the  gene-al 
economic  environment  are  minimal  and 
insignificant.  Furthermore,  the 
Department  has  determined  that  this 
document  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
human  environment  which  would 
require  preparation  of  an  Environmental 
Impact  Statement  pursuant  to  the 
National  Environmental  Policy  Act.  The 
information  collection  requirement  in 
Section  177.4  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paper  Worlc  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  and  assigned 
clearance  number  1078-0021. 

The  principal  authors  of  this 
document  are  Jim  Ong.  |r..  Power 
Manager,  Bureau  of  Indian  Affaire,  San 
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Carios  Irrigation  Pro|ect.  Ceolidge, 
Arizona  85228,  Telephone  Number  (602) 
723-5439  and  Mort  S.  Dreamer.  Irrigation 
and  Power  Engineer,  Bareau  of  Indian 
Affairs,  Office  of  Trust  and  Economic 
Development  Division  of  Water  and 
Land  Resources,  MS-45Se-MIB, 
Washington.  DC  2024a  Telephone 
Number  (202)  343-8898. 

List  of  Subjacto  ia  2S  CFR  Part  177 

Electric  power,  Indian-lands, 
Irrigation.  I 

For  the  reasons  set  out  in  the 
preamble.  Part  177  in  Chapter  I  of  Titla 
25  of  the  Code  (rf  Federal  Regulations  is 
amended  as  follows: 

PART  177— (AMENDED] 

1.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

AudMxity:  Sec  S,  43  Stat  47fk  45  Stat.  210. 
211: 5  UJ&.C.  301. 

2.  Section  177,51  is  amended  by 
revising  paragraphs  (b)  and  (c)  as 
follows:  { 


S  177.51 
rata. 


Mai    nssMsmial 


(b)  Monthly  rate.  (1)  $10,74  minimum 
which  includes  the  first  50  Kilowatt- 
hours. 

(2)  11.7  cents  per  kilowatt-hour  for  the 
next  100  kilowatt-hours, 

(3)  7,5  cents  per  kilowatt-hour  for  the 
next  350  kilowatt-hours. 

(4)  6.3  cents  per  kilowatt-hour  for  all 
additional  kilowatt-hours. 

(c)  Minimum  bilL  The  minimum  bill 
shall  be  $10.74  per  month  except  when  a 
higher  minimum  biO  is  stipulated  in  the 
contract 

•        •        •        *        • 

3.  Section  177.S2  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  foUows: 


9177.53    Rata 


No. 


(b)  Monthly  rate.  (1)  $13.87  minimnm 

which  includes  the  first  50  kilowatt- 
hours. 

(2)  16.8  cents  per  kilowatt-hour  for  the 
next  350  kilowatt-hours. 

(3)  9.9  cents  per  kilowatt-hour  for  the 
next  600  kilowatt-houn. 

(4)  7.6  cents  per  kilowatt-hour  for  the 
next  9.000  kilowatt-hours. 

(5)  When  use  is  laOOO  kilowatt-hours 
or  more:  Funi  lOOOO  kilowatt-hours 
$843.07. 

(6)  Additional  kilowatt-houra  at  6.17 
cents  per  kilowatt-hour,  less  a  credit  of 
0.9  cents  per  kilowatt-hour  for  each 


kilowatt/hour  above  200  times  the 
billing  demand  (SO  kw  minimum). 

(c)  hfinimum  bill.  The  minimum  bill 
shall  be  $34)6  per  mondi  per  kilowatt  of 
billing  detnand.  except  vi^iere  the 
customer's  requirements  are  of  a 
distincdy  recmring  seasonal  natine. 
Then,  the  minimum  monthly  biD  shall 
not  be  more  than  an  amount  sufficient  to 
make  the  total  charges  for  the  twelve 
(12)  months  ending  with  the  current 
month  equal  to  twelve  times  the  highest 
monthly  ndnimnm  computed  for  the 
same  twelve-month  period.  However,  no 
monthly  billings  shall  be  less  than 
$13.87. 


Acting  Assi'gtani  Secretary— fndjan  Affairs. 
(FR  Doc  80-18  Filed  t-3-«e;  8:45  amj 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  16 

(AAG/A  Orctor  Na  27-88] 

Exemption  of  Records  Systems  Under 
the  Privacy  Act 

aocncy:  Department  of  Justice. 
ACTKNC  Fmal  rule. 

•UMMANV:  The  Departinent  of  Justice, 
Civil  Division,  is  amending  28  CFR  Part 
16  to  exempt  four  systems  of  records 
from  certain  provisions  of  the  Privacy 
Act  5  U.S.C  552a.  ^cifically.  the 
Division  is  exempting  the  Civil  Division 
Case  File  System/JUSTICE/CIV-^Wl. 
and  the  Freedom  of  Information/Privacy 
Acts  File  System.  JUSTICE/CIV-005, 
from  subsections  (c)  (3)  and  (4),  and  (d), 
(e)(1).  (e)(2).  (e)(3),  (eM4)  (G)  and  (H), 
(e)(5),  (e)(8).  and  (g).  These  exemptions 
are  necessary  to  protect  the 
confidentiahty  of  civil  investigatory  and 
criminal  law  enforcement  materials  and 
of  properly  classified  information.  In 
additicMt  die  Division  is  exempting  the 
Consumer  Inquiry/Investigatory  System, 
JUSTICE/CIV-006,  from  subsections  (c) 
(3)  and  (4),  (d).  (eMl)  and  (e)(5).  and  the 
Congressional  and  Citizen 
Correspondence  File.  JUSTICE/CIV-007, 
from  subsection  (d).  These  exemptions 
are  needed  to  protect  the  integrity  of 
civil  investigatory  and  criminal  law 
enforcement  materials. 
EFFECnvi  DATC:  January  4. 1989. 
FOR  FURTHBI  MFOflMATION  CONTACT: 
J.  Michael  Clark  202-272-6474. 

SUPPLEMENTARV  MfSOMMATKNt:  A 

proposed  rule  with  an  invitation  to 
comment  was  published  in  the  Fedoal 
Register  on  January  29. 1988.  The  pubhc 
was  given  30  days  in  which  to  comment 


The  Office  of  Management  and  Budget 
(OMB)  questioned  the  exemption  of  the 
Civil  Division  Case  File  System  under 
section  (j)(2)  of  the  Privacy  Act  The 
Department  has  advised  OMB  that  the 
Consumer  Litigation  Branch  of  the  Civil 
Division  has  responsibility  for  the 
prosecution  uf  criminal  statutes,  such  as 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.).  as  well  as 
civil  statotes.  Accordingly,  this  system 
of  records  is  appropriately  exempted 
purauant  to  subsection  (jj(2).  Without 
the  exemption,  the  criminal  law 
enforcement  records  in  this  system 
could  not  be  legally  protected  from 
disclosure. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C  e01-61Z  it  is 
hereby  stated  that  the  order  wrill  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  28  CFR  Part  If 

Administrative  Practice  and  Procedure. 
Courts.  Freedom  of  Information.  Privacy 
and  Sunshine  Acts. 

Authocity:  The  autliarity  for  this  rule  is  5 
U.S.C  552a.  Accordingly,  pumiant  to  Ae 
authority  vested  in  the  Attorney  General  l>y  S 
\iS.C  552a  and  delegated  to  me  by  Attorney 
General  Order  79a-7B.  the  Department  is 
amending  28  CFR  Part  16  by  adding  1 16.69  as 
set  forth  below. 

Date:  December  1ft.  1808. 

Hany  H.  Flkkingar, 

Assistant  Attorney  General  for 
Administration. 

1.  The  authority  for  Part  16  continues 
to  read  as  follows. 

Authority:  28  U.S.C  SOB,  51ft  5  U.S.C  301. 
552,  552a:  31  U.S.C  483  unlMt  otherwise 
noted. 

2.  28  CFR  is  amended  by  adding 
§  16.89  to  read  as  follows: 

S  16b88    Exsmplion  d  Ctvl  OMslon 
Systems— OnWted  access. 

(a)  The  following  systems  of  records 
are  exempted  pursuant  to  5  U.S.Q 
552a(j)(2]  horn  subsections  (c)  (3)  and 
(4).  (d).  (e)(1).  (eK2).  (e)(3).  (e)(4)  (G)  and 
(H).  (eH5).  (e)(8).  and  (g):  in  addition,  the 
following  systems  of  records  are 
exempted  pursuant  to  5  U.S.C.  552a 
(k){l)  and  (k)(2)  from  subsections  (cM3). 
(d).  (e)(1).  (e)(4)  (G)  and  (H): 

(1)  Civil  Division  Case  File  System, 
JUSTICE/CIV-001. 

(2)  Freedom  of  Information/Privacy 
Acts  File  System.  JUSTICE/CIV-005. 

These  exemptions  apply  only  to  the 
extent  that  information  in  these  systems 
is  subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j)(2).  (k)(l)  and  (k)(2). 
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(b)  Only  that  information  which 
relates  to  the  invettigation,  prosecution, 
or  defpnse  of  actual  or  potential  criminal 
or  civil  litigation,  or  which  has  been 
properly  classified  in  the  interest  of 
national  defense  and  foreign  policy  is 
exempted  for  the  reasons  set  forth  from 
the  following  subsections: 

(1)  Subsection  (cj(3).  Tv^vide  the 
subject  of  ■  criminal  or  dvil  matter  or 
case  under  investigation  with  an 
accounting  of  disclosures  of  records 
concerning  him  or  her  would  inform  that 
individual  (and  others  to  whom  the 
subject  might  disclose  the  records)  of 
the  existence,  nature,  or  scope  of  that 
investigation  and  thereby  seriously 
impede  law  enforcement  efforts  by 
permitting  the  record  subject  and  others 
to  avoid  criminal  penalties  and  dvil 
remedies. 

(2)  SubeecUona  (c)(4),  (e)(4)  (C)  and 
(H).  and  (g).  These  provisions  are 
inapplicable  to  the  extent  that  these 
systems  of  records  are  exempted  from 
subsection  (d). 

(3)  Subsection  (d).  To  the  extent  that 
information  contained  in  these  systems 
has  been  properly  dassified.  relates  to 
the  investigation  and/or  prosecution  of 
grand  jury,  dvil  fraud,  and  other  law 
enforcement  matters,  disdosure  could 
compromise  matters  which  should  be 
kept  secret  in  the  interest  of  national 
security  or  foreign  policy;  compromise 
confidential  investigations  or 
proceedings;  hamper  sensitive  dvil  or 
criminal  investigations;  impede 
affirmative  enforcement  actions  based 
upon  alleged  violations  of  regulations  or 
of  dvil  or  criminal  laws;  reveal  the 
identity  of  confidential  sources;  and 
result  in  unwarranted  invasions  of  the 
privacy  of  others.  Amendment  of  the 
records  would  interfere  with  ongoing 
criminal  law  enforcement  proceedings 
and  impose  an  impossible 
administrative  burden  by  requiring 
criminal  investigations  to  be 
continuously  reinvestigated. 

(4)  Subsection  (e)(1).  In  the  course  of 
criminal  or  dvil  investigations,  cases,  or 
matters,  the  Civil  Division  may  obtain 
information  concerning  the  actual  or 
potential  violation  of  laws  which  are  not 
stricUy  within  its  statutory  authority.  In 
the  interest  of  effective  law 
enforcement,  it  is  necessary  to  retain 
such  information  since  it  may  establish 
patterns  of  criminal  activity  or 
avoidance  of  other  civil  obligations  and 
provide  leads  for  Federal  and  other  law 
enforcement  agendes. 

(5)  Subsection  (e)(2).  To  collect 
information  from  the  subject  of  a 
criminal  investigation  or  prosecution 
would  present  a  serious  impediment  to 
law  enforcement  in  that  the  subject  (and 
others  to  whom  the  subject  might  be  in 


contact)  would  be  informed  of  the 
existence  of  the  investigation  and  would 
therefore  be  able  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperiy,  to  destroy  evidence,  or  to 
fabricate  testimony. 

(6)  Subsection  (e)(3).  To  comply  with 
this  requirement  during  the  course  of  a 
criminal  investigation  or  prosecution 
could  jeopardize  the  investigation  by 
disdosing  the  existence  of  a  confidential 
investigation,  revealing  the  identity  of 
witnesses  or  confidential  informants,  or 
impeding  the  information  gathering 
process. 

(7)  Subsection  (e)(5).  In  compiling 
information  for  criminal  law 
enforcement  purposes,  the  accuracy, 
completeness,  timeliness  and  relevancy 
of  the  information  obtained  cannot 
always  be  immediately  determined.  As 
new  details  of  an  investigation  come  to 
light  seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  and  the  accuracy  of  such 
information  can  often  only  be 
determined  in  a  court  of  law. 
Compliance  with  this  requirement  would 
therefore  restrict  the  ability  of 
government  attorneys  in  exercising  their 
judgment  in  developing  information 
necessary  for  effective  law  enforcement. 

(8)  Subsection  (e)(8).  To  serve  notice 
would  give  persons  suffldent  warning  to 
evade  law  enforcement  efforts. 

(c)  The  following  system  of  records  is 
exempted  pursuant  to  5  U.S.C.  S52a(JM2) 
from  subsections  (c)  (3)  and  (4),  (d), 
(e)(1)  and  (e)(5);  in  addition,  this  system 
is  also  exempted  pursuant  to  5  U.S.C. 
582a(kH2)  from  subsections  (c)(3).  (d). 
and  (e)(1). 

Consumer  Inquiry/Investigatory 
System.  JUSTICE/CIV-OOO. 

These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  of 
records  is  subject  to  exemption  pursuant 
to  5  U.S.C  552a  (j)(2]  and  (k)(2). 

(d)  Only  that  information  compiled  for 
criminal  or  dvil  law  enforcement 
purposes  is  exempted  for  the  reasons  set 
forth  from  the  following  subsections: 

(1)  Subsections  (c)(3).  This  system 
occasionally  contains  investigatory 
material  based  on  complaints  of  actual 
or  alleged  criminal  or  civil  violations.  To 
provide  the  subject  of  a  criminal  or  dvil 
matter  or  case  under  investigation  with 
an  accounting  of  disdosures  of  records 
concerning  him/her  would  inform  that 
individual  of  the  existence,  nature,  or 
sco(>e  of  that  investigation,  and  thereby 
seriously  impede  law  enforcement 
efforts  by  permitting  the  record  subject 
and  other  persons  to  whom  he  might 
disdose  the  records  to  avoid  criminal 
penalties  and  dvil  remedies. 

(2)  Subsections  (c)(4).  This  subsection 
is  inapplicable  to  the  extent  that  an 


exemption  is  being  daimed  for 
subsection  (d). 

(3)  Subsection  (d).  Disclosure  of 
information  relating  to  the  investigation 
of  complaints  of  alleged  violation  of 
criminal  or  dvil  law  could  interfere  with 
the  investigation,  reveal  the  identity  of 
confidentisJ  sources,  and  result  in  an 
unwarranted  invasion  of  the  privacy  of 
others.  Amendment  of  the  records 
would  interfere  with  ongoing  criminal 
law  enforcement  proceedings  and 
impose  an  impossible  administrative 
burden  by  requiring  criminal 
investigations  to  be  continuously 
reinvestigated 

(4)  Subsection  (e)(1).  In  the  course  of 
criminal  or  civil  investigations,  cases,  or 
matters,  the  Civil  Division  may  obtain 
information  concerning  the  actual  or 
potential  violation  of  laws  which  are  not 
strictly  within  iu  statutory  authority.  In 
the  interest  of  effective  law 
enforcement,  it  is  necessary  to  retain 
such  information  since  it  may  establish 
patterns  of  criminal  activity  or 
avoidance  of  other  dvil  obligations  and 
provide  leads  for  Federal  and  other  law 
enforcement  agendes. 

(5)  Subsection  (e)(5).  In  compiling 
information  for  criminal  law 
enforcement  purposes,  the  accuracy, 
completeness,  timeliness  and  relevancy 
of  the  information  obtained  cannot 
always  be  immediately  determined.  As 
new  details  of  an  investigation  come  to 
light  seemingly  irrelevant  or  untimely 
injformation  may  acquire  new 
significance  and  the  accuracy  of  such 
information  can  often  cmly  be 
determined  in  a  court  of  law. 
Compliance  with  this  requirement  would 
therefore  restrid  the  ability  of 
government  attorneys  in  exerdsing  their 
judgment  in  developing  information 
necessary  for  effective  law  enforcement 

(e)  The  following  system  of  records  is 
exempt  pursuant  to  5  U.S.C  552a  (j)(2) 
and  (k)(2)  from  subsection  (d): 

Congressional  and  Citizen 
Correspondence  FUe,  JUSTICE/CIV-OO?. 

This  exemption  applies  only  to  the 
extent  that  information  in  Uiis  system  is 
subject  to  exemption  pursuant  to  5  U.S.C 
552a  (J)(2)  and  (k)(2). 

(f)  Only  that  portion  of  the 
Congressional  and  Citizen 
Correspondence  File  maintained  by  the 
Communications  Office  which  consists 
of  criminal  or  civil  investigatory 
information  is  exempted  for  the  reasons 
set  forth  from  the  following  subsection: 

(1)  Subsection  (d).  Disdosure  of 
investigatory  information  would 
jeopardize  the  integrity  of  the 
investigative  process,  dif;dose  the 
identity  of  individuals  who  furnished 
information  to  the  government  under  an 
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express  or  implied  promise  that  their 
identities  would  be  held  in  confidence, 
and  result  in  an  unwarranted  invasion 
of  the  privacy  of  others.  Amendment  of 
the  records  would  interfere  with  ongoing 
criminal  law  enforcement  proceedings 
and  impose  an  impossible 
administrative  burden  by  requiring 
criminal  investigations  to  be 
continuously  reinvestigated 

(FR  Doc  ae-ie  Filed  1-3-88: 8:45  am] 

HLUNO  CQOC  MIS-St-M 


DEPARTHENT  OF  LABOR 
Occu^OoiMl  Safety  and  HmMi 

29  CFR  Part  1»S2 

AteskaStete  Plan;  Level  of  Fwlaral 
EnforcMnant 

AOtNCV:  Occupational  Safety  and 
Health  Administration,  Labor. 
action:  Final  rule. 


:  This  document  amends 
Subpart  R  of  29  CFR  Part  1952  to  reflect 
a  change  in  the  level  of  Federal 
enforcement  in  the  State  of  Alaska. 
Federal  enforcement  authority  is  now 
being  exerdsed  over  private  sector 
employers  ivoriung  writhin  the 
boundaries  of  Denal:  (Moimt  McKinley) 
National  Park. 

EFncmn  OATE  January  4. 1989. 
RM  RMTNER  aWOWIATlOW  CONTACT: 
James  Foster.  Director,  Office  of 
Information  and  Consumer  Affairs.  U.S. 
Dept.  of  Labor.  200  Constitution  Ave., 
NW.,  Room  N3649,  Washington.  DC 
202ia  (202)  523-8148. 

SU^PLEMDrTARV  MFOmSATION: . 
Background 

On  August  10, 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 

21628)  announcing  initial  approval  of  the 
Alaska  State  plan  and  the  adoption  of 
Subpart  R  to  Part  1952  containing  the 
decision.  On  September  2a  1984.  notice 
was  published  in  the  Federal  Register 
(49  FR  382S2)  announcing  final  approval 
of  the  State's  plan  and  amending 
Subpart  R  of  Part  1952. 

By  letter  dated  September  29, 1966, 
from  Jim  Robison,  Commissioner,  to 
jamas  W.  Lake,  Regional  Administrator, 
and  incorporated  as  part  of  the  plan,  the 
State  requested  the  Federal 
Occupational  Safety  and  Health 
Administration  (OSHA)  to  resume 
jurisdiction  and  enforcement  authority 
over  private  sector  employers  working 
within  the  boundaries  of  Denali  (Mount 
McKinley)  National  Park. 


lliis  action  was  taken  as  a  result  of  an 
inspection  the  State  conducted  of  a 
private  sector  employer  at  die  Paric. 
Because  of  the  employer's  questioning  of 
the  State's  jiuisdictton.  the  Alaska 
Attorney  General  reviewed  the  case  and 
issued  an  opinion  that  section  11(a)  of 
the  Alaska  Statehood  Act  h^  providing 
for  exdusive  Federal  jurisdiction  within 
Denali  National  Park,  specifically 
precludes  the  State  fivm  enforcing  dvil 
or  criminal  laws  and  regulations  within 
the  boundaries  of  the  Park.  Therefore, 
private  sector  employers  working  within 
the  boundaries  of  Denali  (Mount 
KciGnley)  National  Park  are  under 
Federal  OSHA  jurisdiction. 

Regulatory  Assessment 

Amendment  of  Part  1952  is  not  a 
"major"  action  as  defined  by  Executive 
Order  No.  12291  (46  FR  13193.  February 
19, 1981)  as  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  cause  major  increases  in  costs  or 
prices,  or  have  any  other  significant 
adverse  effects.  Amoidment  of  Part  1952 
will  not  constitute  a  "major  rule" 
primarily  because  no  additional 
requirements  will  be  imposed  on 
emplojrers,  since  Alaska's  occupational 
safety  and  health  standards  are 
substantially  similar  to  Federal  OSHA's. 

For  the  same  reason  it  is  certified  that 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibihty  Act  (Pub.  L  96- 
354, 5  U.S.C  601)  amendment  of  Part 
1952  will  not  have  a  significant 
economic  impact  on  a  ■nhatanH^^l 
number  of  small  entities. 

Public  Partidpation 

The  purpose  of  the  present  rule  is  to 
amend  29  CFR  1952.242  to  reflect  the 
change  to  the  level  of  Federal 
enforcement  described  above.  The 
Assistant  Secretary  has  determined  that 
good  cause  exists  for  publication  of  the 
amendment  as  a  final  rule  with  an 
immediate  effective  date  because  the 
change  is  procedural  in  nature  and  is  the 
result  of  a  legal  interpretation  of  an 
existing  State  statute.  Accordingly, 
public  participation  would  be 
unnecessary. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement  Occupational  safety  and 
health. 

Signed  at  Washington.  DC.  this  20tl>  day  of 
Deceint>er.  1988. 


1.  The  authority  dtation  for  Part  1952 
continues  to  read  as  follows: 

Autliority:  Sec  IB.  84  Stat  1608  (28  U.S.C 
667):  29  CFR  190Z  Secrefaiy  of  UImt's  Oder 
No.  9-83  (48  FR  35736). 

2.  Paragraph  (b)  of  \  1952.243  is 
revised  to  read  as  follows: 


91952.243    Final  approval 


(b)  The  plan  which  has  received  final 
approval  covers  all  activities  of 
employers  and  all  places  of  employment 
in  Alaska  except:  The  issue  of  private 
sector  maritime  employment  operations 
of  private  sedor  employers  within  the 
Metlakatla  Indian  Community  on  the 
Annette  Islands,  operations  of  private 
sector  employers  within  Denali  (Mount 
McKinley]  National  Park,  and  woriisites 
located  on  the  navigable  waters, 
induding  artificial  islands. 


3.  Paragraph  (b)  of  8  1952.244  is 
revised  to  read  as  follows: 


11952.244    LavelefFsderal 


|ohn  A.  I 
Assistant  Secretary. 

PART  19S2— (AMENOEDl 

According,  29  CFR  Part  1952  is 
amended  as  follows: 


(b)  In  accordance  with  section  111(e). 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Alaska  plan.  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus,  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sedor  maritime 
acti\ities  and  will  continue  to  enforce 
all  provisions  of  the  Act  rules  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915.  shipyard 
employment:  Part  1917,  marine 
terminals;  Part  1918,  longshorin^  Part 
1919.  gear  certification)  as  well  as 
provisions  of  general  industry  standards 
(29  CFR  Part  1910)  appropriate  to 
hazards  found  in  these  employments. 
Federal  jurisdiction  will  also  be  retained 
over  marine-related  private  sector 
employment  at  worksites  on  the 
navigable  waters  such  as  floating 
seafood  processing  plants,  marine 
construction,  employments  on  artifidal 
islands,  and  diving  operations  in 
accordance  with  section  4(b)(1)  of  the 
Act  Federal  Jurisdiction  is  also  retained 
for  private  sedor  worksites  located 
within  the  Annette  Islands  Reserve  of 
the  Metlalcatla  Indian  Community,  for 
private  sector  worksites  located  within 
the  Denali  (Mount  McKinley)  National 
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Park,  and  with  respact  to  Federal 
govenunent  employera  and  employees. 

[FR  Doc  8»-ao  Piled  l-».«0;  8:48  am] 

I  0008  4*11 


DEPARTMENT  OF  THE  INTERIOR 
Otfloa  Of  Surfaca  MMng  Reclamation 


MCFR  Part  756 

Appcoval  of  tha  Abanoonad  Iflna  Land 
Radamatlon  Plan  of  tha  Crow  Triba 
Undar  tfta  Surfaoa  MMng  Control  and 
Radamadon  Act  of  1977  (SMCRA) 

AOanCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior.                                                      " 
ACnow:  Final  rule.        

SUaMUNY:  In  1962,  the  Crow  Tribe  (the 
Tribe)  submitted  its  proposed 
Abandoned  Mine  Land  Reclamation 
Plan  entitled  "Crow  Tribe  of  Indians 
Abandoned  Mine  Lands  Reclamation 
Plan"  (the  Plan)  to  OSMRE  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  OSMRE 
published  notice  of  its  receipt  and 
requested  public  comments  on  the 
adequacy  of  the  proposed  Plan  on  May 
18. 1962  in  the  Federal  Register.  (FR)  47 
FR  21274-21276.  The  pubhc  comment 
period  remained  open  since  1962.  and  no 
further  action  was  taken  at  that  time 
due  to  the  lack  of  authorizing  legislation 
under  section  710  of  SMCRA. 

On  July  11. 1967,  legislation  was 
enacted  authorizing  the  Crow,  Hopi.  and 
Navajo  Tribes  to\>btain  abandoned 
mine  land  reclamation  programs  without 
prior  approval  of  Tribal  surface  mining 
regulatory  programs.  On  October  25, 
1988  OSMRE  published  notice  of 
proposed  rule  and  closing  of  comment 
period,  53  FR  42976-42977,  for 
consideration  of  adequacy  of  the  Crow 
Tribe's  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan.  After 
consideration  of  the  comments  received 
and  minor  revisions  the  Tribe  made  to 
the  Plan,  the  Assistant  Secretary  for 
Land  and  Minerals  Management  of  the 
Department  of  the  Interior  has 
determined  that  the  Crow  Tribe  .\MLR 
Plan  meets  the  requirements  of  SMCRA 
and  the  Secretary's  regulations. 
Accordingly,  the  Assistant  Secretary  has 
approved  the  Crow  Tribe  AMLR  Plan. 

This  flnal  rule  is  being  made  effective 
January  4, 1969,  in  order  to  expedite  the 
granting  of  abandoned  mine  land 
reclamation  funds  to  the  Crow  Tribe  so 
that  it  can  implement  its  AMLR  Program 
and  undertake  Tribal  reclamation 


projects  to  protect  the  public  health  and 
safety. 

DATK  January  4, 1969. 

Copies  of  the  full  text  of  the 

Crow  Tribe  AMLR  Plan  are  available  for 
review  during  regular  business  hours  at 
the  following  locations: 
Crow  Tribal  Council  Crow  Office  of 

Reclamation,  P.O.  Box  159,  Crow 

Agency,  Montana  50022. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Casper  Field  Office, 

Room  2126, 100  East  B  Street  Casper, 

Wyoming  e2801-191& 
KM  PUNTHm  aiFOWaUTIOIl  COMTACn 
Mr.  Jerry  R.  Ennis,  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Federal 
Building.  100  East  "B"  Street.  Room  2128, 
Casper,  Wyoming  82601-1918; 
Telephone:  (307)  281-6776. 
tUmXMCNTAIW  mrORMATtON: 
1.  Background 
Q.  PropoMd  AMLR  Plan 
ni.  Assistant  Secretary's  Fmdings 
rV.  Public  Conunent 
V.  Assistant  Secretary's  Dedsioo 
VL  ProceduiMi  Matters 

L  Background 

Title  rV  of  SMCRA.  establishes  an 
Abandoned  Mine  Land  Reclamation 
(AMLR)  program  for  the  purpose  of 
reclaiming  land  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 
imposed  on  coal  production.  Lands  and 
waters  eligible  for  reclamation  under 
Title  rV  include  those  that  were  mined 
or  were  affected  by  mining  and 
abandoned  or  inadequately  reclaimed 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  responsibility  for 
reclamation  under  State,  Federal,  or 
Tribal  laws. 

Title  rV  provides  for  State  or  Tribal 
submittal  to  OSMRE  of  an  AMLR 
program.  The  Secretary  adopted 
regulations  in  30  CFR  Part  870  through 
888  that  Implement  Title  IV  of  SMCRA. 
Under  those  regulations  the  Secretary  is 
required  to  review  reclamation  plans 
and  solicit  and  consider  comments  of 
State  and  Federal  agencies  and  the 
public.  Based  on  such  comments  and 
review,  the  Secretary  will  determine  if  a 
State  or  Tribe  has  th#  ability  and 
necessary  legislation  to  implement  the 
provisions  of  Title  IV.  After  making  such 
a  determination,  the  Secretary  may 
approve  a  State  or  Tribal  program  and 
grant  the  State  or  Tribe  exclusive 
authority  to  administer  its  approved 
program. 

Ordinarily,  a  State  or  Tribe  must  have 
an  approved  surface  mining  regulatory 
program  prior  to  submittal  of  an  AMLR 
program  to  OSMRE  as  required  by 


Section  406  of  SMCRA.  However,  on 
July  11. 1987.  President  Reagan  signed 
legislation  that  authorized  the  Crow, 
Hopi,  and  Navajo  Tribes  to  obtain 
Abandoned  Mine  Land  Reclamation 
programs  without  prior  approval  of 
regulatory  programs. 

States  and  Indian  Tribes  are  also 
allowed  to  request  authority  to  conduct 
emergency  response  reclamation 
activities.  Guidelines  for  AMLR  Plan 
provisions  concerning  assumption  of 
emergency  response  authority  were 
pubUshed  on  September  29, 1962,  47  FR 
42729  and  provide  the  applicable  criteria 
by  which  to  judge  the  adequacy  of 
AMLR  Plan  provisions.  Emergency 
reclamation  activities  are  set  forth  in 
Section  410  of  SMCRA.  The  Crow  Tribe 
has  not  requested  emergency  response 
authority. 


n.  Proposed  AMLR  Plan 

In  1982  the  Crow  Tribe  submitted  to 
OSMRE  its  proposed  Abandoned  Mine 
Land  Reclamation  Plan  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  (30  CFR  Chapter  7, 
Subchapter  R)  as  published  in  the 
Federal  Register  on  June  30. 1982.  47  FR 
8574-28604.  OSMRE  requested  public 
comment  on  the  adequacy  of  the  Tribe's 
Plan,  47  FR  21274-21276  (May  18. 1982). 
and  left  the  comment  period  open 
pending  authorizing  legislation. 

On  July  11, 1987  legislation  was 
enacted  authorizing  the  Crow,  Hopi,  and 
Navajo  Tribes  to  obtain  abandoned 
mine  land  reclamation  program  without 
first  having  to  obtain  approval  of  a 
Tribal  surface  mining  regulatory 
pi^gram.  In  response  to  the  newly 
enacted  legislation.  OSMRE  reopened 
its  review  of  the  Crow  Tribe's  Plan. 
OSMRE  reviewed  the  Plan  in  September 
1967  and  provided  the  Tribe  suggestions 
for  revising  and  updating  the  Plan  to 
meet  the  requirements  of  SMCRA.  The 
Tribe  made  a  number  of  revisions  to  the 
Plan  and  on  September  9. 1988, 
resubmitted  a  revised  and  updated 
Abandoned  Mine  Land  Reclamation 
Plan.  On  the  October  25, 1966  Federal 
Register,  53  FR  42970-42977.  OSMRE 
announced  the  proposed  rule  and  gave 
notice  for  closing  the  comment  period. 
At  the  end  of  the  comment  period, 
November  25, 1988,  some  comments 
were  received  but  no  requests  were 
received  for  a  hearing  or  meetings.  In 
response  to  minor  internal  comments 
from  OSMRE  the  Crow  Tribe  revised  its 
Plan  in  accordance  with  OSMRFs 
suggestions. 

All  of  the  events  described  above  are 
docimiented  in  the  Title  IV 
Administrative  Record  of  the  Crow 
Tribe.  The  Administrative  Record  is 


1^ 
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available  for  public  review  at  the 
OSMRE  Casper  Field  Office  in 
Wyoming,  whose  address  is  listed 
above. 

The  proposed  AMLR  IMan  would 
provide  authority  for  the  Crow  Tribe  to 
conduct  a  reclcmiation  program  on  Crow 
(Indian)  lands  as  that  term  is  defined  in 
section  701(9)  of  SMCRA  (see  reference 
to  "Indian  lands"  in  30  CFR  872.11(b)(3)). 
Indian  lands  occur  within  and  outside 
traditional  Reservation  boundaries. 
Although  there  may  be  certain 
jurisdictional  limitations  to  the  Tribe's 
authority  to  undertake  certain 
reclamation  actions  outside  the 
Reservation,  the  Tribal  AMLR  Plan 
presents  a  variety  of  reclamation 
procedures  and  activities  which  would 
allow  the  Tribe  to  undertake  its 
reclamation  program  without  violating 
the  jurisdictional  rights  of  other  parties. 

in.  Assistant  Secretary's  Findings 

The  Assistant  Secretary  finds  that  the 
Crow  Tribe  submitted  a  Plan  for  the 
reclamation  of  abandoned  mine  lands 
pursuant  to  the  provisions  of  Pub.  L 
100-71  and  SMCRA.  Based  on  a  review 
of  that  submission,  the  Assistant 
/Secretary  also  finds  that 
(     1.  Adequate  provisions  were  made  for 
'public  comment  in  the  development  of 
the  Plan: 

2.  Views  of  other  Federal  agencies 
having  an  interest  in  the  Plan  were 
solicited  and  considered: 

3.  The  Tribe  has  the  legal  authority, 
policies,  and  administrative  structure 
necessary  to  carry  out  the  proposed 
Plan; 

4.  The  Flan  meets  all  the  requirements 
of  Subchapter  R  of  30  CFR  Qiapter  VII 
regulations  and  of  SMCRA: 

5.  The  Plan  meets  all  the  requirements 
of  all  applicable  Tribal  and  Federal  laws 
and  regulations: 

6.  The  Crow  Tribe  has  not  requested 
authority  to  assume  emergency  response 
authority  as  set  forth  in  Section  410  of 
SMCRA. 

7.  The  Crow  Tribe  AMLR  Plan, 
including  amendments  thereto, 
addresses  all  Plan  requirements 
specified  in  30  CFR  684.13. 

rV.  Public  Comment 

The  following  comments  on  the  Crow 
Tribe's  Plan  were  received  by  OSMRE 
and  considered  by  the  Assistant 
Secretary  in  making  the  determination 
that  the  Crow  Tribe  AMLR  Plan  will  be 
approved: 

1.  A  comment  was  received 
questioning  the  definition  of  Crow 
Tribal  lands  and  inquired  to  what  extent 
the  jurisdiction  of  the  Crow  Tribe  AMLR 
Plan  a^ect  fee  and  allotted  owners 
within  the  reservation  boimdaries. 


OSMRE's  responds  that  the  proposed 
AMLR  Plan  would  provide  authority  to 
the  Crow  Tribe  to  conduct  reclamation 
activities  on  Crow  lands  as  defined  in 
the  Crow  Code  at  Section  701(a)(4).  This 
AMLR  Plan  cannot,  however,  confer  to 
the  Tribe  jurisdictional  rights  over  lands 
beyond  those  encompassed  in  the 
definition  of  Indian  Lands  as  foimd  at 
Section  701(9]  of  SMCRA  and  as 
interpreted  by  its  regulations. 

According  to  the  SMCRA  definition, 
Indian  lands  may  be  located  either 
within  or  outside  the  exterior 
boundaries  of  any  Federal  Indian 
reservation.  With  regard  to  lands 
located  within  the  reservation 
boundaries,  the  SMCRA  definition 
expressly  provides  that  "*  *  *  all  land, 
including  mineral  interests,  within  the 
exterior  boundaries  of  any  Federal 
Indian  reservation  *  *  *"  are  Indian 
lands.  Therefore,  within  the  reservation 
boundaries,  all  lands,  including  mineral 
interests  whether  they  represent 
individual  Indian  allotments  or  lands 
owned  in  fee,  are  Indian  lands. 

With  regard  to  lands  located  outside 
the  reservation  boundaries,  the  SMCRA 
definition  does  not  provide  clear 
guidance  as  to  whether  individual 
Indian  allotments  and  Tribal  fee  lands 
are  to  be  considered  Indian  lands.  This 
issue  has  been  and  still  is  a  source  of 
continuing  litigation.  In  an  effort  to 
clarify  some  of  the  controversy 
surrounding  the  jurisdictional  status 
under  SMOIA  of  individual  Indian 
allotments  and  Tribal  fee  lands,  OSMRE 
is  in  the  process  of  promulgating  a  final 
Indian  lands  rule  which  should  provide 
further  guidance  on  this  issue. 

Although  there  may  be  certain 
jurisdictional  limitation  to  the  Tribe's 
authority  to  undertake  certain 
reclamation  activities  outside  the 
reservation,  the  Tribal  AMLR  Wan 
presents  a  variety  of  reclamation 
procedures  and  activities  which  would 
allow  the  Tribe  to  undertake  the 
reclamation  program  without  violating 
the  jurisdictional  rights  of  other  parties. 

2.  Another  comment  questioned  if  the 
Crow  Tribe  AMLR  Plan  defined  the 
nature  of  experience  necessary  for  staff 
members  who  will  be  administering  the 
program. 

OSMRE's  and  the  Crow  Tribe 
response  is  that  experienced 
management  personnel  currently  exist 
within  the  Crow  Office  of  Reclamation 
(COR)  of  the  Crow  Tribe's  Abandoned 
Mine  Lands  (AML)  Program.  It  is  the 
intention  of  OSMRE  to  provide  AML 
funds  to  be  used  to  provide  adequate 
training  to  the  COR  staff  members 
associated  with  the  AML  administrative 
and  construction  activities.  In  addition, 
the  AMLR  Plan  requires  that  an 


independent  Certified  Public 
Accountant  (CPA)  participate  and 
oversee  all  financial  management 
activities  to  assure  that  accountability  is 
maintained  within  the  Crow  Tribe  AML 
Program. 

3.  A  third  comment  raised  a  concern 
relative  to  what  type  of  review  and 
audit  strategy  would  be  implemented  to 
assure  that  a  competent  program  is 
administered. 

OSMRE's  response  is  that  the  Crow 
Tribe's  AML  activities  will  be  reviewed 
periodically  by  OSMRE's  oversight  The 
oversight  activities  within  the  Crow 
Tribe's  financial  management  area  will 
be  complimented  by  a  monthly  status 
report  prepared  by  the  independent  CPA 
responsible  for  reviewing  the  financial 
management  system.  In  addition,  the 
Crow  Tribe's  AML  Program  will  fall 
within  the  purview  of  tihe  Office  of 
Management  and  Budget  (UMB)  Circular 
A-128,  Audits  of  State  and  LocaJ 
Governments.  "The  Circular  requires  that 
annual  audits  be  performed  by  an 
independent  auditor  in  accordance  with 
generally  accepted  auditing  standards. 

OSMRE  presented  to  the  Tribe 
comments  of  an  editorial  nature  and  for 
consistency  purposes  requested  minor 
modifications  to  the  PlaiL  The  Tribe 
subsequently  made  all  the  minor 
revisions  suggested  and  resubmitted  the 
affected  pages  of  the  Wan.  The  Assistant 
Secretary  has  determined  that  these 
revisions  are  insignificant  in  nature  and 
accordingly  require  no  further  pubUc 
comment 

V.  Assistant  Secretary's  Dedsioa 

The  Assistant  Secretary  for  Land  and 
Minerals  Management  based  on  the 
above  findings  and  review  and 
consideration  of  public  comments,  is 
approving  the  Crow  Tribe  AMLR  Plan 
under  the  provisions  of  30  CFR  884.14,  as 
submitted  in  1982  and  revised  in 
September  1988.  A  new  {  756.17  of  Part 
756  is  being  added  to  30  CFR  Chapter 
VII,  Subchapter  E — Indian  Lands 
Program — to  implement  this  decision. 
This  approval  however,  does  not 
encompass  the  emergency  response 
authority  set  forth  in  section  410  of 
SMCRA. 

VL  Procedural  Matters 

1.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

OSMRE  examined  this  final 
rulemaking  under  Executive  Order  12291 
and  has  determined  that  on  November 
23, 1987.. the  OMB  granted  OSMRE  an 
exemption  from  sections  3, 4,  7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
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disapproval  of  State  reclamation  plans 
or  amendmeats.  Therefore,  the  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

This  rulemaking  was  examined 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U&C  601  et  acq.],  and  the 
Department  of  Interior  determined  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  No  burden  will  be 
imposed  on  entities  operating  in 
compliance  with  the  Act 

Z  Compliance  With  the  National   . 
Environmental  Policy  Act 

Furthermore.  OSMRE  determined  that 
the  approval  of  State  and  Tribal  AMLR 
plans  and  amendments  is  categorically 
excluded  from  compliance  with  the 
National  Environmental  PoHcy  Act  by 
the  Department  of  the  Interior's  Manual. 
516  DM  6.  Appendix  A.  paragraph 
6.46(30). 

3.  Paperwork  Reduction  Act  of  1900 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  from  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

EfFactiv*  Data 

The  final  rule  is  effective  upon  date  of 
publication.  Under  5  U.S.C  553(d).  a  rule 
may  not  be  made  effective  less  than  30 
days  after  publication,  unless,  among 
other  things,  good  cause  exists  and  is 
published  with  the  rule.  Good  cause 
exists  to  make  the  final  rule  effective 
upon  publication  because:  (1)  The  Crow 
iSibe  is  8taffe<f  and  prepared  to 
administer  the  abandoned  mine  land 
reclamation  program,  and  (2)  OSMRE 
wishes  to  expedite  grant  assistance  to 
the  Tribe  to  initiate  reclamation  work. 

List  of  SabiKta  in  M  CFR  Part  75«        \^ 

Indian  lands.  Abandoned  Mine  Land 
Reclamation  Program. 
]umu  E.  Carmm, 

Deputy  Ammtant  Sacretary — Land  and 
Minofoh  Management 

Date:  Dacenber  21. 1988. 

PART  756— INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAMS 

1.  The  Authority  citation  for  Part  756 
is  revised  to  read  as  follows: 

30  US.C.  1201  et  teq.  and  Pub.  L 


1756.17    Approve  Of  ItM  Crow  TrttWs 
I  Mkta  Land  Radamatkin  Ptan. 


The  Crow  Tribe's  Abandoned  Mine 
Land  Reclamation  Plan  as  submitted  in 
1962,  and  resubmitted  in  September. 
1968  is  approved.  Copies  of  the 
approved  Plan  are  available  at  the 
following  locations: 
Crow  Tribal  CoundL  Crow  Office  of 

Reclamatioa  P.O.  Box  158,  Crow 

Agency.  Montana  59022. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement  Casper  Field  Office. 

Room  212&  100  East  B  Street  Casper. 

Wyoming  82801-1918. 

[FR  Doc.  8B-78  Filed  1-3-89;  8:46  am) 
MUMQ  cooc  «rw-os-ii 


30  CFR  Part  913 

minois  Ragulatory  Prograni 

AOfMCr.  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Final  rule-,  approval  of 

amendment 


:  The  Director  of  OSMRE  is 
announcing  his  approval,  with  certain 
reservations,  of  the  proposed  definition 
of  "valid  existing  righu"  (VER) 
submitted  by  the  State  of  Illinois  as  an 
amendment  to  its  regulatory  program 
(hereinafter  referred  to  as  the  Illinois 
program)  approved  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Among  other  changes, 
the  amendment  replaces  the  "good  faith 
all  permits"  test  and  judicially 
determined  "takings"  test  ointained  in 
the  previous  definition  with  an 
administratively  determined  "takings" 
test.  The  amendment  is  intended  to 
expedite  the  VER  determination  process 
and  to  lessen  litigation. 
IFFECTfVC  DATC  January  4, 1969. 


kTKW  comtact: 
Mr.  James  Pulton.  Director.  Springfield 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  600  East 
Monroe  Street  Room  20.  Springfi«;ld. 
Illinois  62701;  Telephone:  (217)  492-4495. 


100-71- 

2.  A  new  |  756.17  ia  added  to  read  as 
ioUowt: 


rARV  MP0MIAT10N: 

L  Back{{round  on  the  Dlinots  Program. 

Q.  Submission  and  Review  of  Amendment 

ID.  Director's  Findings. 

rv.  Disposition  of  Comments. 

V.  Director's  Decision. 

VL  Procedural  Raqtiirements. 

L  Backgrotrnd  on  the  nUnois  Program 

Information  concerning  the  general 
background  on  the  Olinois  program 
submission  and  the  approval  process,  as 
well  as  the  Secretary's  findings,  the 
disposition  of  comments,  and  an 
explanation  of  the  cozvditions  of 


approval  can  be  found  in  the  June  1. 
1982.  Federal  Register  (47  FR  23856). 
Subsequent  actions  taken  with  regard  to 
the  conditions  of  approval  and  proposed 
program  amendments  can  be  found  at  30 
CFR  91S.11.  913.15,  913.16  and  913.17. 

n.  Submission  and  Review  of 
Amendment 

By  letter  dated  March  28. 1986 
(Administrative  Record  No.  IL-1028), 
Illinois  proposed  extensive  revisions  to 
virtually  all  the  regulations  contained 
within  its  program.  OSMRE  announced 
receipt  of  and  solicited  public  conunent 
on  the  proposed  amendments  by  notice 
published  in  the  Federal  Registar  on 
May  9. 1986  (51  FR  23858). 

By  letter  dated  July  22. 1986 
(Administrative  Record  No.  IL-1038), 
OSMRE  notified  Hlinois  of  certain  areas 
in  which  the  proposed  amendments 
appeared  to  be  less  effective  than  the 
Federal  regulations  or  in  conflict  with 
the  decisions  of  the  United  States 
District  Court  for  the  District  of 
Columbia  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  (11)  (Civil 
Action  No.  79-1144,  D.D.C.  1984  and 
1985).  hereinafter  referred  to  as  In  re: 
Permanent  II.  Illinois  subsequently 
revised  and  resubmitted  the 
amendments  on  May  22, 1987 
(Administrative  Record  No.  IL-1029A). 
OSMRE  aiuiounced  the  resubmission 
and  reopened  the  public  comment 
period  by  notice  published  in  the 
Federal  Refpster  on  June  28, 1987  (52  FR 
24035).  Extensive  public  comments  were 
received  in  response  to  both  notices; 
bowever.  since  no  one  requested  a 
public  hearing,  none  was  held.  ~  ^  '■ 

With  minor  exceptions,  OSMRE 
approved  these  amendments  on  October 
25. 1988  (53  FR  43112).  However,  in  the 
Federal  Register  decision  notice 
published  on  that  date,  the  Director 
temporarily  deferred  a  decision  on  the 
proposed  definition  of  VER  in  82  lAC 
Part  1701  until  further  public  comment 
could  be  sought  on  the  additional 
information  resulting  fi<om  a  meeting  of 
Illinois,  OSMRE  and  Interior  officials  on 
October  17. 1968.  At  that  meeting  the 
State  advanced  further  arguments  for 
approval  of  the  definition 
(Administrative  Record  No.  IL^1056). 
OSMRE  simultaneously  published  a 
notice  reopening  the  comment  period  on 
this  definition  until  November  9. 1988  (53 
FR  42973.  October  25. 1988). 

ni.  Director's  Findings 

Background  on  Definition 

Illinois  proposed  to  revise  the 
definition  of  valid  existing  rights  in  62 
LAC  1701.  Appendix  A  (also  known  as 
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62  lAC  1701.5)  to  resemble  the  language 
in  the  corresponding  Federal  definition 
at  30  CFR  761.5,  as  promulgated  on 
September  14. 1983.  However,  on  March 
22. 1985.  in  In  re:  Permanent  II.  the  U.S. 
District  Court  for  the  District  of 
Columbia  remanded  portions  of  this 
definition  to  the  Secretary  because  he 
had  failed  to  provide  the  public  with 
adequate  notice  and  opportunity  to 
comment  on  the  revised  provisions.  The 
remanded  portions  of  the  definition 
include  those  provisions  of  paragraphs 
(a)  and  (d)  which  would  au&orize  use  of 
the  "takings"  test  to  determine  whether 
a  person  possesses  VER.  The  court  also 
remanded  paragraph  (c)  to  the  extent 
that  it  would  expand  VER  under  the 
"needed  for  an  adjacent"  test  to  include 
lands  for  which  the  claimant  had  not 
acquired  the  necessary  property  rights 
prior  to  August  3, 1977.  For  further 
explanation  of  these  terms  and  the 
court's  decision,  see  the  preamble  to  the 
Federal  Register  notice  suspending  these 
portions  of  the  Federal  definition  (51  FR 
41954-41955.  November  20, 1988). 

The  Illinois  program  as  approved  on 
June  1, 1982,  and  reviewed  again  on 
April  5, 1984.  49  FR  13494,  contained 
provisions  similar  to  those  remanded  by 
the  Federal  court.  The  approval  of  these 
provisions  was  subsequently  upheld  by 
the  U.S.  District  Court  for  the  Central 
District  of  Illinois  [Illinois  South  Project 
V.  Watt.  CA.  82-2229).  based  on  the 
September  14, 1983,  revisions  to  the 
Federal  definition.  However,  the 
plaintiffs  appealed  this  decision  and  on 
March  30, 1988,  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  ruled    . 
that  an  apt»rov{tl  based  on  a  defective 
(remanded)  Federal  regulation  cimnot 
stand  (Illinois  South  Project  v.  Model. 
CA.  87-2366,  hereinafter  referred  to  as 
ISP  V.  Model).  The  Appeals  Court 
ordered  the  District  Court  to  remand  the 
approval  of  the  Illinois  VER  definition  to 
the  Secretary  for  reconsideration  under 
whatever  regulation  is  ciurently  in  force. 
The  District  Court  remanded  the  issue 
on  June  22, 1988. 

Finding  1:  Takings  Test 

Illinois  and  the  National  Coal 
Association  originally  challenged  the 
March  13, 1979,  Federal  definition  of 
VER  on  the  grounds  that  it  violated  the 
Congressional  intent  that  VER 
encompass  property  rights  recognized  as 
valid  under  State  case  law.  In  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  I  (Civil  Action  No.  79-1144. 
February  28. 1980),  the  U.S.  District 
Court  for  the  District  of  Columbia  found 
ample  support  for  this  contention  and 
the  Secretary  conceded  the  point  The 
court  further  noted  that  the  Secretary's 
action  rendered  moot  Illinois'  objection 


that  the  Federal  rules  directed  the 
regulatory  authority  to  determine  the 
existence  of  VER  without  referrence  to 
applicable  State  court  decisions  on 
property  rights.  Therefore,  by 
implications,  SMCRA  requires  that  VER 
be  determined  (and  defined)  in 
accordance  with  State  case  law. 

In  the  case  of  Illinois,  the  Secretary 
has  previously  accepted  the  State's 
argiunent  that  its  use  of  a  takings 
analysis  in  determining  VER  is 
appropriate  and  necessary  under 
Section  15,  Article  1  of  the  Illinois 
Constitution  as  construed  by  the  Illinois 
courts  (Finding  30.2;  47  FR  23866,  June  1, 
1982.  with  further  discussion  at  49  FR 
13499,  April  5, 1984).  Federal  case  law 
and  the  regulatory  development  of  the 
Federal  VER  definition  on  this  point 
have  not  changed. 

For  the  reasons  set  forth  in  this 
preamble,  the  Director  continues  to  find 
that  inclusion  of  a  takings  test  within 
the  Illinois  definition  of  VER  is 
consistent  with  section  522(e)  of  SMCRA 
as  interpreted  by  the  U.S.  District  Court. 

When  the  U.S.  District  Court  in  In  re: 
Permanent  II  remanded  those  portions 
of  the  1963  Federal  VER  definition 
authorizing  use  of  the  takings  test  on 
March  22. 1985.  it  did  so  on  procedural 
rather  than  substantive  grounds. 
Consequently,  wrhile  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  in  ISP 
V.  Model,  remanded  OSMRFs  approval 
of  the  Illinois  definition  to  the  extent 
that  the  approval  was  based  on  the 
remanded  1983  Federal  definition,  it  did 
not  preclude  or  prohibit  OSMRE  fixim 
approving  the  takings  test  as  part  o^  the 
Illinois  definition.  Indeed,  the  court 
noted  in  its  opinion  that  "perhaps  the 
Secretary  could  have  approved  Illinois' 
proposal  under  the  1979  regulation,  but 
he  did  not"  (Mem.  op.  at  5).  The  coiul 
further  specified  that  any  substantive 
decision  would  have  to  be  based  on 
those  portions  of  the  1979  Federal 
definition  which  regained  currency 
following  the  remand  of  the  1983 
definition  which,  for  the  purpose  of  this 
finding,  means  the  good  faith  all  permits 
test  See  45  FR  51548  (August  4, 1980). 

As  discussed  at  43  FR  14992,  March 
13. 1979,  the  legislative  history  of 
SMCRA  clearly  indicates  that  one  intent 
of  Congress  in  providing  the  VER 
exemption  from  the  prohibitions  and 
limitations  of  section  522(e)  of  SMCRA 
was  to  avoid  a  regulatory  taking  of 
property  for  which  compensation  would 
have  to  be  paid  under  the  Fifth  and 
Fourteenth  Amendments  to  the  U.S. 
Constitution.  In  1979.  OSMRE's 
preamble  to  the  definition  of  VER  stated 
that: 


The  legislative  history  of  the  Act  indicates 
that  Congress  wanted  to  avoid  any  taking  in 
the  implementation  of  section  S22(e) 
(Congressional  Record.  April  20. 1977.  H- 
3827).  There  Congressman  Udall  opposed  an 
amendment  to  delete  the  VER  clause  from  the 
Act.  He  stated  that  if  VER  were  deleted,  the 
Act  would  not  preserve  valid  legal  rights 
which  could  not  be  done  without  "paying 
compensation  under  the  Fifth  Amendment  to 
the  Constitution."  Thus.  OSM  has 
endeavored  to  determine  the  point  at  which 
payment  would  be  required  t>ecause  a  taking 
had  occurred,  then  to  define  "valid  existing 
ri^ts"  in  those  terms.  Le..  those  rights  which 
cannot  be  affected  without  paying 
compensation.  *  *  *  OSM  has  concluded  that 
VER  could  be  defined  in  a  variety  of  ways 
and  still  avoid  an  unconstitutional  taking.     ^ 
OSM  recognizes,  however,  that  in  deciding 
the  validity  of  this  defmitioa  the  courts  will 
focus  on  particular  fact  situations,  including 
how  much  harm  would  be  caused  by  the 
mining  operation  and  whether  the  property 
owner  still  has  some  reasonable  remaining 
use  9f  the  land.  (44  FR  14992.  March  13. 1979.) 

Furthermore.  OSMRE  explained  the 
1979  definition  of  VER  as  more  open- 
ended  than  adherence  to  a  rigid  "good 
faith  all  permits"  test: 

OSM  beheves,  however,  that  VER  is  a  site- 
specific  concept  which  can  be  fairly  applied 
only  by  iokiug  into  account  the  particular 
circumstances  cf  each  permit  applicant  OSM 
considered  not  defining  VER,  which  would 
leave  questions  concerning  VER  to  be 
answered  by  the  States,  the  Secretary  and 
the  courts  at  later  times.  Without  a  definition, 
however,  many  interpretations  of  VER  would 
be  made  and  no  doubt  challenged  by  both 
operators  and  citizens;  and  once  valid 
existing  rights  determinations  are  challenged, 
the  permitting  process  would  l>e  delayed. 
OSM  has  therefore  concluded  that  VER 
should  be  defined  in  order  tD  achieve  a 
measure  of  consistency  in  interpreting  this 
important  exemption.  Under  the  final 
definition.  VER  must  be  applied  on  a  case-by- 
case  basis,  except  that  there  should  be  no 
question  about  the  presence  of  VER  where  an 
applicant  had  all  permits  for  the  area  as  of 
August  3. 1977.  [Id.  at  14993.) 

OSMRE  summarized  the  1979 
definition  by  stating: 

In  summary.  OSM's  final  definition  of  VER 
is  designed  to  avoid  a  taking  which  must  l>e 
compensated  and  to  l>e  consistent  with  the 
guidance  of  the  legislative  history  on  this 
issue.  [Id.  at  14994.) 

In  determining  whether  a  state 
regulation  is  no  leSs  effective  than  the 
Secretary's  rule,  the  Secretary  must  first 
determine  what  is  sought  to  be  achieved 
by  the  Secretary's  rule. 

U  the  Secretary's  rule  has  but  one 
purpose,  then  the  comparison  is 
relatively  straightforward.  In  such 
circumstances  it  involves  determining 
whether  the  State  rule  is  likely  to  be  as 
successful  as  the  Federal  rule  in 
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accomplishing  the  singolar  purpose 
intended. 

When  more  than  one  purpose  is 
served  by  the  Secretary's  rule  and  the 
pertinent  provision  of  the  statute,  and 
where  the  purposes  may  seemingly 
conflict  the  comparison  between  the 
Secretary's  rule  and  the  State  rule 
involves  balancing  the  overall  effect  of 
the  t-.'/o  rules.  In  such  circumstances, 
one  rule  may  be  more  effective  than  the 
other  in  achieving  one  of  the  purposes, 
but  less  effective  in  achieving  the  other 
purpose.  On  an  overall  basis,  however, 
one  rule  may  be  no  less  effective  than 
the  other  in  achieving  all  of  the  purposes 
of  SMCRA  regardless  of  whether  an 
equivalence  exists  in  achieving  each 
individual  purpose. 

Section  522(e)  of  SMCRA  is  a  section 
with  more  than  one  purpose.  Although 
one  intent  of  that  section  is  to  protect 
the  areas  enumerated  in  paragraphs 
(e)(1)  through  (e)(5)  from  the  adverse 
effects  of  surface  coal  mining 
operations,  a  second  central  theme  of 
that  section  is  to  recognize  and  to 
preserve  valid  property  rights.  A  third 
theme  is  to  avoid  takings  of  property 
that  would  require  compensation  under 
the  Fifth  Amendment  to  the  U.S. 
Constitution.  These  latter  two  purposes 
were  expressly  acknowledged  by  the 
U.S.  Court  of  Appeals  for  the  DC  Circuit 
in  a  recent  opinion  concerning  the 
validity  of  a  portion  of  the  Secretary's 
VER  definition  not  involved  in  this 
proceeding.  The  court  emphasized  that 
the  mining  prohibitions  of  section  522(e) 
are  not  to  be  applied  in  a  manner  that 
interferes  with  property  rights  and 
stated  that: 

Congres*.  however,  limited  the  application 
of  the  surface  mining  proscriptions  to  avoid 
the  infringement  of  existing  property  rights. 
[National  Wildlife  Federation  (NWF)  v. 
Model.  839  F.2d  094.  749  (D.C  Cir.  1968].) 

After  stating  that  "[n]either  the 
statutory  language  nor  the  legislative 
history  elaborate  on  the  meaning  of  the 
phrase  'valid  existing  rights.'  "  the  Court 
of  Appeals  concluded  that  the  legislative 
history  "does  suggest  that  Congress  did 
not  intend  to  infringe  on  valid  property 
rights  or  effect  takings  through  section 
522(e)r  [NWF  v.  Model.  839  F.2d  at  750, 
emphasis  added). 

In  the  same  opinion,  the  Court  of 
Appeals  characterized  an  earlier 
statement  by  the  U.S.  Supreme  Court  as 
rejecting  the  "too-restrictive 
interpretation  of  VER"  embodied  ia  the 
all  permits  test  within  the  Secretary's 
1979  VER  definition  The  Court  of 
Appeals  stated: 

\n  Model  r.  Virginia  Surface  Mining  8" 
RaclamatMO  Association.  452  MS.  ZM.  101  & 
Ct  2352.  ao  l.KdZd  1  (lOn).  the  [Supreme] 


Court  found  that  the  contention  that  VER 
applies  only  to  mining  operations  for  which 
all  permits  were  issued  by  th«  date  of 
enactment  was  compelled  neither  by  the 
sutute  nor  its  legislative  history.  [Id.  at  296  n. 
37. 101  S.Ct  at  2970-71  a.  37.  NWF  v.  Model, 
839  F.2d  at  790  n.  ae.) 

The  Director  has  analyzed  the 
proposed  VER  standard  in  light  of  the 
purposes  of  section  522(e)  of  SMCRA 
and  the  VER  exception  described  above. 
He  recognizes  that  in  certain  situations 
the  Federal  rule  and  the  State  rule  may 
not  be  equivalent.  For  instance,  in  a 
situation  involving  a  non-severed 
privately  held  estate  (e.g.,  an  inholding 
in  a  section  522(e)(1)  area  or  within  a 
section  522(e)(5)  buffer  zone),  VER 
would  likely  be  denied  under  the 
proposed  Illinois  VER  definition  even  if 
an  operator  had  applied  for  all 
necessary  permits  by  August  3, 1977. 
Such  a  denial  would  likely  occur 
because  reasonable  remaining  use  of  the 
surface  would  continue  to  be  available 
where  mining  would  not  be  authorized. 
In  this  situation,  the  takings  test  would 
be  more  environmentally  protective  than 
the  "good  faith  all  permits"  test. 

In  other  circumstances,  such  as  those 
involving  severed  mineral  estates,  the 
proposed  Illinois  definition  could  be 
more  certain  than  the  good  faith  all 
permits  test  to  avoid  a  compensable 
taking. 

Considering  all  of  the  purposes  to  be 
served  by  section  522(e),  the  Director 
finds  that  use  of  a  takings  test  as 
proposed  by  Illinois,  is  no  less  effective 
in  meeting  the  requirements  of  SMCRA 
than  is  the  "good  faith  all  permits"  test 

Finding  2:  Needed  for  and  Adjacent  Test 

The  1979  Federal  definition  of  VER 
included  a  needed  for  and  adjacent  test 
allowing  a  person  to  claim  VER  if.  as  of 
August  3, 1977,  he  or  she  possessed  a 
legally  binding  conveyance,  lease,  deed, 
contract  or  other  doctiment  authorizing 
the  applicant  to  conduct  surface  coal 
mining  operations,  and  he  or  she  could 
demonstrate  that  the  coal  is  both  needed 
for  and  adjacent  to  an  ongoing  surface 
coal  mining  operation  for  which  all 
approvals  and  permits  were  obtained 
prior  to  Avgast  3. 1977.  The  1963 
definition  deleted  the  first  of  these 
requirements  (ownership  of  rights  as  of 
August  3. 1977).  although  as  explained  in 
the  preamble  to  that  rulemaking  (48  FR 
41316,  September  14, 1963).  OSMRE  did 
not  intend  to  do  so. 

The  preamble  notwithstanding,  on 
March  22. 1985.  the  U.S.  District  Court, 
in  In  re:  Permanent  II,  remanded  the 
revised  needed  for  and  adjacent  test  as 
promulgated  on  September  14. 1963, 
because  it  expanded  the  test  to  include 
lands  for  which  the  applicant  had  not 


obtained  the  requisite  property  rights  as 
of  August  3, 1977,  and  the  Secretary  had 
not  provided  adequate  pablic  notice  and 
opportunity  for  comment  on  this 
expansion.  Accordingly,  by  notice 
pubUshed  in  the  November  20, 1986, 
Fadaral  Register  OSMRE  suspended  the 
1983  needed  for  and  adjacent  test  and 
reinstated  its  1979  predecessor. 

The  current  Illinois  proposal,  for 
which  the  State  has  provided  adequate 
public  notice  and  opportunity  to 
comment  mirrors  the  language  of  the 
1983  Federal  needed  for  and  adjacent 
test  The  Director,  with  the  reservation 
discussed  below,  finds  that  the  Illinois 
proposal  can  be  approved.  In  copying 
the  language  of  the  1983  Federal  rule, 
nhnois  also  reproduced  the  inadvertent 
error  discussed  in  the  first  paragraph  of 
this  finding,  i.e.,  using  the  needed  for 
and  adjacent  test  the  definition  grants 
VER  to  applicants  who  obtained  the 
requisite  property  rights  after  August  3. 
1977.  As  explained  in  the  preamble  to 
the  1983  Federal  rule  (48  FR  41316, 
September  14, 1983)  persons  possess 
VER  in  such  cases  only  if  the  prohibition 
of  surface  mining  would  constitute  a 
taking,  which  is  a  different  test 
Therefore,  the  Director  finds  that  the 
Illinois  needed  for  and  adjacent  test  is, 
in  this  respect  less  effective  than  the 
corresponding  Federal  rule  and  less 
stringent  than  SMCRA  in  protecting  the 
areas  listed  in  section  522(e)  from 
surface  mining. 

Finding  3:  Remainder  of  Definition 

The  remainder  of  the  definitian  of 
VER  proposed  by  Illinois  is 
substantively  identical  to  those  portioos 
of  the  September  14, 1983,  Federal 
definition  of  VER  not  remanded  in  In  re: 
Permanent  II.  Therefore,  the  Director 
finds  that  except  for  the  expanded 
needed  for  and  adjacent  test  discussed 
in  the  previous  finding,  the  revised 
Illinois  VER  definition  is  no  less 
effective  than  the  corresponding  Federal 
definition  in  30  CFR  761.5. 


rv.  Disposition  of  Comments 

As  required  under  30  CFR  732.17(h)(4) 
and  (11),  the  Director  sohcited  the  views 
of  the  State  Historic  Preservation 
Officer  and  all  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
proposed  amendment  Nione  elected  to 
comment  on  the  proposed  VER 
definition. 

Also,  as  described  in  the  section  of 
this  notice  entitled  "Submission  and 
Review  of  Amendment"  OSMRE  thrice 
solicited  public  comment  on  the 
proposed  amendment  Comments 
received  from  the  pubUc  in  response  to 
the  May  a  1986,  and  June  26, 1987, 
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solicitations  are  duplicative  of  those 
received  in  response  to  the  most  recent 
solicitation  (October  25, 1988). 

Therefore,  this  notice  «vill  address 
only  the  comments  received  in  response 
to  the  last  notice. 

A  summary  of  the  comments  received 
and  the  Director's  disposition  of  them 
appears  below: 

1.  Comment-  Old  Ben  Coal  Company 
states  that  OSMRE  cannot  lawfully 
review  the  efficacy  of  or  approve  the 
Illinois  definition  imtil  a  new  Federal 
definition  is  promulgated. 

Response  The  Director  does  not 
agree.  The  Federal  definition  has  not 
been  remanded  in  its  entirety,  and  the 
November  2a  1986,  suspension  notice 
reinstated  the  1979  version  of  the 
Federal  definition  as  modified  by  an 
August  4, 1960.  suspension  notice  (46  FR 
51548)  to  substitute  for  those  provisions 
of  the  1963  definition  remanded  by  the 
coort  Even  in  the  absence  of  a  Federal 
rule.  OSMRE  would  be  able  to  review 
and  approve  or  disapprove  the  proposed 
State  VER  definition,  using  SMCRA 
alone  as  a  standard. 

2.  CommenL-  The  Illinois  South 
Project  Ina  (ISP)  states  that  the  U5. 
Cotirt  of  Appeahi  for  the  Seventh  Circuit 
clearly  held  in  ISP  v.  Model  that  the  1979 
definition  is  the  only  Federal  rule  in 
force,  and  that  it  must  therefore  be  the 
standard  of  review. 

Response:  Although  the  Director  has, 
as  noted  in  the  response  to  the  previous 
comment  reinstated  portions  of  the 
modified  1979  definition,  he  does  not 
fully  agree  with  the  commenter's 
argument  since  the  unsuspended 
portions  of  the  1983  definition  remain  in 
effect.  Furthermore,  in  ISP  v.  Model,  the 
court  stated  that  "the  1979  regulation 
regained  currency  when  the  1983 
regulation  died,  but  its  prospective 
significance  is  cloudy"  (Mem.  op.  at  5), 
thus  indicating  some  uncertainty  as  to 
the  utility  and  status  of  the  1979 
definition.  In  any  case,  this  argument  is 
immaterial  since  the  Director  has  used 
the  modified  1979  definition  as  a 
standard  of  comparison  and  has  found 
that  the  revised  Illinois  definition  is  no 
less  effective  than  the  1979  Federal 
definition,  except  as  noted  in  Finding  2. 

3.  Comment:  ISP  states  that  OSMRE 
itself  has  previously  found  the  takings 
test  to  be  less  protective  of  the 
environment  than  tlie  modified  all 
permits  test 

Resixtnse:  The  document  upon  which 
ISP  bases  this  statement  is  still  in  draft 
form  and  may  be  revised.  The  statement 
itself  refers  to  the  aggregate  of  section 
522(e}  areas  in  all  the  coal-producing 
States  and  do«^  not  specifically  address 
mitigation  factors  in  Uiinois,  sodi  as  the 


paucity  of  coal  in  section  522(eHl)  areas 
in  lUinois. 

In  any  case,  the  comment  is  again 
immaterial  since,  as  stated  in  30  CFR 
73a5,  the  standard  of  review  is  whether 
the  State  definition  is  no  less  effective 
than  the  Federal  rule  in  meeting  the 
requirements  of  SMCRA.  As  discussed 
in  the  findings.  Congress  included  the 
VER  exception  in  section  522  of  SMCRA 
not  to  protect  the  environment  but 
rather  to  avoid  creating  a  situation 
where  property  rights  would  be 
infringed  upon  or  taken  to  the  extent 
that  compensation  would  be  required 
under  the  Constitution.  See  NWF  v. 
Model,  839  F.2d  at  749-750.  The  courts 
have,  in  one  instance  where  its 
application  has  been  challenged,  found 
that  the  all  permits  test  as  applied  by 
OSMRE  would  constitute  a  taking  and 
thus  the  applicant  had  VER  [Sunday 
Creek  Coal  Co.  v.  Model.  No.  C-2-88- 
0316  (E.D.  Ohio).  June  2, 1988). 

The  takings  test  may  seem  at  first 
glance  less  protective  of  the 
environment  but  if.  as  may  reasonably 
be  anticipated.  VER  applicants  denied 
the  right  to  mine  under  the  modified  all 
permits  test  successfully  challenge  these 
determinations  in  the  courts  as 
imconstitutional  takings,  the  good  faith 
all  permits  test  ultimately  would  not  be 
more  environmentally  protective  than 
the  takings  test  In  other  words,  eleven 
years  after  passage  of  SMCRA,  there 
would  exist  no  or  littie  difference 
between  the  two  tests  when  applied  in 
Illinois  by  the  regulatory  authority  or  the 
courts. 

For  these  reasons,  the  takings  test  is 
no  less  effective  than  the  modified  all 
permits  test  in  meeting  the  requirements 
of  SMCRA. 

4.  Comment  ISt*  ai^es  that  under 
the  1979  Federal  definition,  any  mining 
operation  starting  after  August  3. 1977, 
would  be  ineligible  for  VER  unless  it 
met  the  needed  for  and  adjacent  test, 
and  that  the  Illinois  definition  errs  in 
allowing  VER  for  other  operations 
beginning  after  that  date. 

Response:  The  Director  does  not  agree 
that  the  Illinois  definition  is  in  error.  As 
stated  in  his  response  to  the  preceding 
comment,  the  proper  standard  of  review 
is  not  whether  the  definition  is  more  or 
less  protective  of  the  environment  but 
rather  whether  it  is  no  less  effective 
than  the  Federal  rule  in  avoiding  both 
takings  and  the  disturbance  of  protected 
areas.  The  needed  for  and  adjacent  test 
for  existing  mines  was  only  one  element 
of  the  analysis  required  under  the  1979 
VER  rule.  The  preamble  to  the  1979  rule 
made  clear  that  where  a  VER  applicant 
lacked  ail  necessary  permits,  a  case-by- 
case  analysis  must  be  made  in  such  a 
way  as  to  avoid  a  taking.  If  the 


applicant  had  all  necessary  permits, 
then  that  person  definitely  had  VER.  ISP 
misreads  the  1979  definition  and 
preamble.  If  a  person  had  VER  on  the 
dale  of  enactment  imder  the  case-by- 
case  analysis,  that  entitlement  to  VER 
did  not  depend  on  the  starting  date  of 
the  mining  operation  Furthermore,  the 
courts,  in  In  re:  Permanent  II.  have 
affirmed  the  concept  of  continually 
created  VER.  The  Director  also  notes 
that  contrary  to  die  ISP  comment  a 
mining  operation  must  have  been  iz\ 
existence  on  August  3. 1977.  to  claim 
VER  under  the  1979  Federal  needed  for 
an  adjacent  test 

5.  Comment  ISP  states  that  Illinois 
has  advanced  in  compelling  arguments 
on  support  of  its  contention  that  the 
State  definition  is  no  less  effective  than 
the  Federal  rule. 

Response:  For  the  reasons  dted  in  the 
findings  and  the  responses  to  previous 
comments,  the  Director  believes  the 
State  definition  is  no  less  effective  than 
the  Federal  definition,  except  as  noted 
in  Finding  2.  Whether  the  Slate  has 
advanced  the  proper  arguments  is 
immateriaL 

6.  Comment  ISP  took  issue  with 
OSMRFs  reopening  of  the  comment 
period  and  asserted  that  the  State 
advanced  no  new  arguments  at  the 
October  17, 1988.  meeting  between 
Illinois.  OSMRE.  and  Department  of  the 
Interior  officials. 

Response:  OSMRE  decided  to  reopen 
the  comment  period  in  the  interest  of 
fairness  and  as  appropriate  pursuant  to 
the  Department's  policy  on  State 
contacts  prior  to  a  decision  on  the  State 
program.  See  44  FR  54444.  September  19, 
1979.  Moreover,  at  the  October  17 
meeting.  Illinois  argued  that  approved  of 
its  VER  definition  would  be  consistent 
with  the  1988  decision  of  the  Seventh 
Circuit 

Clearly  ISP  woidd  have  objected  if  it 
did  not  have  the  opportunity  to  respond 
to  the  State's  contentions. 

7.  Comment  ISP  and  the  National 
Wildlife  Federation  (NWF)  argue  that  it 
is  inappropriate  and,  in  some  State, 
illegal  for  State  agency  personnel  to 
make  detemiaations  of  property  rights 
and  constitutional  law  which  should  be 
reserved  for  the  courts. 

Response:  The  Director  does  nc!  agree 
with  the  comment  as  it  applies  to 
Illinois.  Because  the  Illinois  proposal 
has  undergone  State  legal  re\iew.  the 
Director  has  no  reason  to  believe  that  it 
wor.ld  grant  agency  personnel  authority 
in  excess  of  that  pro\ided  under  State 
law.  Furthermore,  it  would  be  equally 
inappropriate  and  irresponsible  for 
agency  personnel  to  ignore  prior  case 
law  when  making  VER  determinations. 
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Thus,  under  the  Illiiiois  rule.  State 
persooBel  are  not  precluded  from  taking 
administrative  actions;  however, 
persons  adversely  affected  by  VER 
decisions  may  appeal  to  the  courts.  In 
approving  this  definition,  the  Director 
expects  that  Illinois  will  exercise  its 
audiority  in  a  responsible  manner  to 
avoid  surface  mining  in  protected  areas, 
as  intended  by  section  522(e)  of 
SMCRA.  The  ENrector  reco^jnises  that 
Ulinois  has  chosen  to  define  VER  in  a 
manner  the  commenters  find 
inappropriate  on  the  national  level  for 
various  policy,  implementation  "nd 
State-specific  reasons.  However,  the 
Illinois  choice  must  be  reviewed  under 
the  **no  less  effective  than"  standard 
with  {>roper  emphasis  accorded  to 
Illinois  law  circumstances. 

a.  CommenL  ^rWF  incorporates  by 
reference  its  brief  in  Round  III  of  /h  n: 
Pennanent  U  stating  that  a  full 
reiteration  of  its  arguments  opposing  the 
takings  tests  is  unnecessary.  It  then 
summarizes  these  arguments  in 
opposing  the  Illinois  amendment 

Response:  The  Director  notes  that  the 
Secretary  has  previously  responded  to 
the  NWF  brief  filed  in  the  In  re: 
Permanent  II  litigation  and.  to  the  extent 
necessary,  incorporates  by  reference  his 
earlier  response  to  it  and  the  preamble 
to  the  1963  definition  (48  FR  41316. 
September  14, 1963).  Set  forth  below  are 
his  responses  to  NWFs  specific 
comments  on  the  proposed  amendment. 

9.  Comment  NWF  argues  that  the 
takings  test  is  inconsistent  with  the 
intent  of  Congress  in  that  it  creates  in 
incentive  for  the  regulatory  authority  to 
routinely  find  that  a  taking  would  occiu- 
and  thus  avoid  litigation  and 
compensatory  awards. 

Response:  The  Director  acknowledges 
that  allowing  use  of  the  takings  test 
could  result  in  its  misapplication  as 
described  by  the  commenter.  However, 
the  Director  must  assume  that  Illinois 
will  properly  apply  its  VER  definition. 
He  does  not  agree  that  the  theoretical 
possibility  posed  by  NWF  constitutes  a 
basis  for  disapproval  of  the  amendment. 
The  Illinois  definition  is  no  less  effective 
than  the  Federal  definition. 

Illinois  has  historically  administered 
its  program  in  a  responsible  manner  and 
the  Director  has  no  reason  to  believe 
that  it  will  act  otherwise  upon  approval 
of  this  amendment.  As  part  of  h^ 
oversight  duties,  the  Director  will 
monitor  the  State's  implementation  of 
this  definition,  respond  to  specific 
citizen  complaints  and  determine 
whether  the  regulatory  authority's 
decisions  are  arbitrary,  capricious  or  an 
abuse  of  discretion.  See  52  FR  28728, 
July  14. 1988.  Moreover,  persons 
adversely  affected  by  an  Illinois  VER 


decisioD  may  appeal  that  decision  if  the 
person  thinks  the  dedsion  was  made 
improperly. 

As  to  compensatory  awards,  fudge 
Flanoery  in  1960  decUaed  to  address  the 
constitutionality  of  the  Secretary's 
definition.  [In  /«,-  Pennanent  I,  slip  op.  at 
19-20,  Febniary  28,  I960).  However,  any 
definition  of  VER  that  would  result  in  an 
unconstitutional  taking  would  be 
improper.  Applying  a  definition  without 
taking  into  account  the  particular 
circumstances  of  each  permit  applicant 
on  a  site-specific  basis  would  also  be 
improper.  See  44  FR  14803,  supra. 

10.  Comment-  NWF  states  that 
OSMRE  cannot  consider  the  takings  test 
to  be  no  less  effective  than  the  good 
faith  all  permits  test  because  the  takings 
test  broadens  the  scope  of  the 
exemption  &om  the  limitations  and 
prohibitions  of  section  522(e)  of  SMCaiA 
and  has  been  found  by  the  U.S.  District 
Court  for  the  District  of  Columbia  to  be 
a  significant  departiuv  from  the 
definitions  proposed  in  1962. 

Response:  For  the  reasons  stated  in 
Finding  1  and  in  his  response  to 
Comment  No.  3,  and  because  the  court 
ruled  solely  on  procedural  grounds,  the 
Director  does  not  find  this  argument  to 
be  valid. 

11.  Comment-  NWF  states  that 
consideration  of  the  takings  test  would 
require  a  new  environmental  impact 
statement  (EIS)  and  regulatory  impact 
analysis  (RIA)  for  the  Federal  VER 
definition. 

Response:  Section  702(d)  of  SMCRA 
exempts  actions  related  to  State 
program  approval  from  those  provisions 
of  the  National  Environmental  Policy 
Act  which  would  require  preparation  of 
an  environmental  assessment  or  impact 
statement.  Similarly,  for  those  actions 
relating  to  State  program  approval,  the 
Office  of  Management  and  Budget,  on 
July  12, 1964,  granted  OSMRE  an 
exemption  from  those  portions  of 
Executive  Order  12291  which  would 
require  preparation  of  a  regulatory 
impact  analysis.  States  are  free  to  adopt 
provisions  other  than  those  embodied  in 
the  Federal  regulations  as  long  as  those 
provisions  are  no  less  effective  than  the 
Federal  rules  and  no  less  stringent  than 
SMCRA.  Since,  in  this  case,  the  Federal 
rule  itself  remains  unchanged,  OSMRE 
is  not  required  to  complete  a  new  EIS  or 
RIA  prior  to  approving  such  State 
provisions. 

12.  Comment  The  Illinois  Department 
of  Mines  and  Minerals  (IDMM)  argues 
that  the  reinstatement  of  the  1979  good 
faith  all  permits  and  needed  for  and 
adjacent  tests  in  the  November  20, 1986, 
Federal  Register  is  Itself  an  improper 
promulgation  and  that  the  only  extant 
portions  of  the  Federal  VER  definition — 


and  thus  the  only  portions  which  may  be 
used  when  evaluating  proposed  State    .4- 
program  amendments — are  those  not 
remanded  in  In  re:  Pennanent  U. 

Response:  These  arguments  are 
untimely  and  therefore  irrelevant  since 
the  suspension  and  reinstatement  notice 
has  been  published,  the  time  allowed  for 
appeal  has  expired,  and  the 
reinstatement  has  taken  effect 
Furthermore,  in  ISP  v.  Model,  the  U.S. 
Court  of  Appeals  for  the  Seventh  Circuit 
declared  that  with  respect  to  matters 
concerning  the  remanded  portions  of  the 
1963  Federal  definition,  "the  Secretary 
would  have  to  use  the  1979  rule  as  the 
basis  of  any  current  substantive 
decision."  Therefore,  these  arguments 
no  longer  retain  currency. 

13.  Comment  IDMM  argues  that  its 
revised  needed  for  and  adjacent  test 
more  accurately  defines  when  coal  in  an 
area  adjacent  to  an  ongoing  surface  coal 
mining  operation  in  existence  on  August 
3, 1977,  is  needed  for  the  continued 
operation  of  the  mine,  and  that  it 
therefore  more  fully  implements  section 
522(e)  of  SMCRA. 

Response:  As  discussed  in  Finding  2. 
the  Director  has  determined  that  the 
expanded  "needed  for  and  adjacent" 
test  included  in  the  Illinois  definition  is 
no  less  effective  than  the  corresponding 
provisions  of  the  1979  Federal  regulation 
as  reinstated  on  November  20, 1966, 
except  to  the  extent  that  this  test  would 
apply  to  property  rights  acquired  after 
August  3, 1977.  "The  Director  believes 
that  acquisition  of  such  rights  after 
August  3. 1977.  does  not  qualify  as  an 
automatic  presumption  of  valid  existing 
rights  nor  does  the  1979  rule  so  allow,  tf 
the  coal  was  indeed  critical  to  the 
economic  viability  of  the  existing 
operation,  the  operator  would  have 
acquired  the  right  to  mine  it  prior  to 
initiating  the  existing  operation.  Thus, 
under  section  522(e)  of  SMCRA.  mining 
of  such  adjacent  areas  would  be 
permitted  only  if  its  prohibition  would 
constitute  an  unconstitutional  taking  of 
property  rights,  which  is  a  different  test. 
Illinois'  comments  indicate  that  it 
intends  to  Umit  the  applicability  of  the 
needed  for  and  adjacent  test  in  the 
manner  prescribed  by  the  1979  Federal 
rule;  however,  the  definition  as  actually 
proposed  contains  no  such  restriction 
and  its  language  admits  of  no  such 
interpretation. 

Illinois  also  states  that  its  needed  for 
and  adjacent  test  is  clearly  no  less 
effective  than  the  good  faith  all  permits 
test  in  meeting  the  requirements  of 
SMCRA.  The  Director  believes  that  this 
is  an  improper  comparison  since  the 
State  test  should  be  compared  to  the 
corresponding  Federal  test  in  this  case 
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the  needed  for  and  adjacent  test 
However,  for  the  reasons  discussed  in 
the  preceding  paragraph,  he  finds  that 
even  if  this  comparison  were  made,  the 
Illinois  statement  is  in  error. 

14.  Comment  IDMM  states  that  since 
the  1983  Federal  definition  was 
remanded  on  procedural  rather  than 
substantive  grounds.  OSMRE  has  the 
authority  and  obligation  to  approve  a 
substantively  identical  State  definition 
if,  as  in  the  case  of  Illinois,  the  State  has 
complied  with  all  State  requirements 
concerning  notice  and  comment  for 
rulemaking  actions. 

Response:  Although  this  argument 
was  not  specifically  address^  in  ISP  v. 
Model,  the  Director  believes  it  has  no 
currency  in  the  instant  proceeding  since 
the  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  ruled  that  the 
Secretary's  approval  of  the  Illinois 
proposal  under  the  defective  1983 
regulation  could  not  stand  even  though 
it  had  been  properly  promulgated  by  the 
State.  The  court  ordered  the  Illinois 
regulation  remanded  for  further 
proceedings  under  whatever  Federal 
regulation  is  in  force  at  the  time  of  the 
decision  [ISP  v.  Model,  Mem.  op.  at  6). 
Therefore,  although  the  Director  is,  for 
the  most  part  approving  the  Illinois 
proposal,  he  is  doing  so  on  the  grounds 
ordered  by  the  court,  not  on  the  original 
rationale  submitted  by  the  State. 

15.  Comment  IDMM  states  that  the 
only  possible  way  to  fully  carry  out  the 
Congressional  intent  to  avoid  all  takings 
is  to  equate  VER  with  a  taking.  IDMM 
farther  argues  that  no  mechanical 
formula  will  ever  perfectly  define  all 
circumstances  in  which  the  prohibition 
of  mining  would  constitute  a  taking,  and 
that  the  good  faith  all  permits  test 
functions  "as  a  crude  sieve  to  generate  a 
facile  VER  decision,"  is  "under 
exclusive,"  and  is  "impermissibly 
vague."  IDMM  also  states  that  approval 
of  the  Illinois  amendment  using  die 
modified  1979  Federal  definition  would 
be  consistent  with  the  Seventh  Circuit 
decision  in  ISP  v.  Model,  supra. 

Response:  The  Director  does  not  agree 
that  the  only  way  to  carry  out  the 
Congressional  intent  to  avoid  all  takings 
is  the  way  chosen  by  Illinois.  He  also 
does  not  agree  that  no  mechanical  test 
could  be  devised  that  would  be 
consistent  with  Congressional  intent  In 
light  of  the  Director's  findings,  it  is 
unnecessary  to  respond  to  IDMM's 
criticisms  of  the  good  faith  all  permits 
test  The  Director  does  agree  that 
approval  of  the  proposed  Illinois  VER 
defimHon  is  consistent  with  the  Seventh 
Circuit  decision,  and  for  the  reasoiw 
stated  eariier,  he  is  approving  the 
Illinois  proposal  to  include  a  takings  test 
within  its  definition  at  VER. 


V.  Director't  Dedsioa 

Based  on  the  above  finHings,  the 
Director  is  approving  the  revised 
definition  of  "Valid  existing  rights"  in  62 
lAC  Part  1701,  as  submitted  by  Illinois 
on  March  28, 1988,  and  revised  on  May 
22, 1987,  with  the  exception  of  the 
provision  discussed  in  Fiiuiing  2.  As 
explained  in  that  finding,  the  Director  is 
disapproving  die  revised  "needed  for 
and  adjacent"  test  to  the  extent  that  it 
would  grant  valid  existing  rights  claims 
for  lands  for  which  the  applicant 
obtained  the  requisite  property  rights 
after  August  3, 198a  He  is  also  requiring 
that  Illinois  amend  this  definition  to 
limit  its  applicabihty  in  accordance  with 
this  finding.  As  provided  by  30  CFR 
732.17  (a)  and  (g),  any  provisions  that 
are  not  approved  by  the  Director  may 
not  be  implemented  as  part  of  the 
Illinois  program. 

The  Federal  rules  at  30  CFR  Part  913 
are  being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  conform  their 
programs  to  Federal  standards  without 
undue  delay. 

VL  Procedural  Reqmrements 

Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3, 4, 
7  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  apfHxival  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
detmnined  that  for  purposes  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  801 
et  seq.),  this  rule  wiU  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  wiU  be 
met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  t«^ch  require 


approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

list  of  SubjecU  in  30  CFR  Part  913 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
)am«sE.CMon. 

Acting  Assistant  Secretary— Land  and 
Minerals  Management 
Date:  December  2a  1988. 

For  the  reasons  set  out  in  the 
preamble,  Titie  3a  Chapter  VH 
Subchapter  T  of  the  Code  of  the  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  913— ILLINOfS 

1.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  A  new  paragraph  (j)  is  added  to 
S  913.15  to  read  as  follows: 

S913.1S    Apptoval  of  reguMory  pragnm 


(j)  The  following  amendment 
submitted  to  OSMRE  by  Illinois  on 
March  28. 1986,  as  modified  and 
resubmitted  on  May  22, 1967.  is 
approved  effective  January  4, 1969  with 
the  exceptions  identified  herein  and  in 
§  913.17  of  this  part:  Revision  of  the 
definition  of  "valid  existing  rights"  in 
Part  1701  of  Chapter  I  of  Tide  62  of  dte 
Illinois  Administrative  Code,  except  to 
the  extent  that  the  revised  definition 
would  allow  claims  of  valid  existing 
rights,  under  the  "needed  for  and 
adjacent"  test  for  lands  for  whidi  the 
appUcant  obtained  the  requisite 
property  rights  after  August  3, 1977. 

3.  A  new  paragraph  (d)  is  added  to 
9  913.16  to  read  as  follows: 

§•1X16    Required  reguMory 


(d)  By  June  3a  1989,  Illinois  shall 
submit  a  proposed  amendment  to  the 
definition  of  "valid  existing  ri^ts"  in  62 
lAC  1701  .Appendix  A  or  otherwise 
propose  to  amend  its  program  to  limit 
claims  for  valid  existing  rights  under  the 
"needed  for  and  adjacent"  test  to  those 
lands  for  which  the  applicant  had 
obtained  the  requisite  property  rights  as 
of  August  3, 1977. 

4.  A  new  paragraph  (c)  is  added  to 
§  913.17  to  read  as  follow*: 


{•13.17    State  regutatory 


(c)  The  proposed  revisions  to  the 
definition  of  "valid  existing  rights"  in  62 
LAC  1701.Appendix  A,  also  known  as  62 
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lAC  1701.S,  as  submitted  by  Illinois  on 
May  22. 1967.  are  disapproved  to  the 
extent  that  they  expand  the  "needed  for 
and  adjacent"  test  to  allow  claims  of 
valid  existing  rights  for  lands  for  which 
the  applicant  obtained  the  requisite 
property  rights  after  August  3. 1977. 

(FR  Doc  a»-ao  Filed  1-3-69;  8345  am) 


iliyMi  of  Land  HanaoMiient 
43  CFR  PuMc  Land  Order  6MS 

I  AK-«32-09-4214-10;  A-OSOeaai 

raruai  iievocanon  or  nKiec  Lano 
Order  No.  1348|  ae  ameitded,  for 
Selection  of  Land  by  ttie  State  of 
Aiaafca;  Alaaka 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order.  ' 


r.  This  order  revokes  a  public 
land  order  (FIO)  insofar  as  it  affects  140 
acres  of  public  land  withdrawn  for 
military  purposes.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn.  This  action  will  also  classify 
the  land  as  suitable  for  selection  by  the 
State  of  Alaska,  if  such  land  is 
otherwise  available.  The  land  will 
remain  dosed  to  all  other  forms  of 
appropriation  and  disposition  under  the 
public  land  laws,  including  the  mining 
and  mineral  leasing  laws,  pursuant  to 
PLO  No.  5187. 

cmcnvi  DATI:  January  4, 1989. 
rom  fuhthkii  mpoiimation  contact 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office.  701  C  Street  Box  13.  Anchorage, 
Alaska  99513,  907-271-3342. 

By  virtue  of  the  authority  vested  in  the 
Secretar>'  of  the  Interior  by  Section  204 
of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976,  90  StaL  2751; 
43  \iS.C.  1714,  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act  85  Stat  706  and  709: 43  U.S.C. 
1616(d)(l].  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  4345,  as 
amended,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

8«wani  Mmjdiaii.  Alaaka 

T  15  N..  R.  4  W.. 
Sec  1.  lot  8; 

Sec  IZ  NEy4NEV4NEi4>rEV;NWy4NEy4N 
EV4.S'/4MWy4NEV4NEV4,  SV4NEy4NEy4. 
SEV4SEy4NWy4NEy4.  E^EHSWV4NEy4, 
SEViNEyi.  N^NEy4SEy4j^V4S 

wy4NEV4SEy4.  SEy4Swy4NEy4SEy4, 

SEV4NEy4SEy4.  EWNEy4NWy4SEy4,  and 

NHNEy4SEy4SEy4. 

The  area  described  contains  140  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  above  is  hereby 


classified  as  suitable  for  and  opened  to 
selection  by  the  State  of  Alaska  under 
either  the  Alaska  Statehood  Act  of  July 
17, 1958,  72  Stat  339.  et  seq.;  48  U.S.C. 
prec  21.  or  section  906(b)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  94  Stat  2371.  2437-2438;  43  U.S.C. 
1635. 

3.  As  provided  by  Section  e(g)  of  the 
Alaska  Statehood  Act  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
the  land  is  otherwise  available.  Any  of 
the  land  described  herein  that  is  not 
selected  by  the  State  of  Alaska  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  PLO  No.  5187,  and  any 
other  withdrawal  of  record. 
|.  Steveo  GrilM. 

Assistant  Secretary  of  the  Interior. 
December  21. 1968. 
(FR  Doc  ae-15  Filed  1-0-80;  8:45  am] 


43  CFR  PuMc  Land  Order  6e96 

ICO-e30-0»-4214-10;  C-4a465] 

WHttdrawal  Of  PuMc  Lande  and 
I  leiervea  ■■neran  lor  piuiecuuii  oi 
Scenic  and  fiorroiUon^  Vakiee  In  the 
Rul>y  Canyon  of  ttie  Colorado  fUver; 
Colorado 

aocncy:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 


;  This  order  withdraws  7,658 
acres  of  public  lands  from  surface  entry 
and  mining  and  244  acres  of  public 
minerals  from  mining  for  a  period  of  5 
years.  This  will  protect  the  recreational 
and  scenic  values  of  this  segment  of  the 
Colorado  River  pending  Rnal  decision 
on  a  Wild  and  Scenic  River  Regulation. 
The  lands  have  been  and  remain  open  to 
mineral  leasing. 

crraCTlvl  DATi:  January  4. 1989. 
won  PURTHCR  MFOmUTION  CONTACT: 
Doris  E.  CheUus,  BLM.  Colorado  State 
Office.  2850  Youngfield  Street 
Lakewood.  Colorado  80215.  303-236- 
176a 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751: 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C  Ch.  2),  but  not  from 
leasing  under  the  mineral  leasing  laws 


for  protection  of  scenic  and  recreational 
values: 

Uta  Prindpd  MerifBaa 

T.  1  N..  R.  3  W., 
Sec  S,  lots  6  and  8: 
Sec  7.  lots  1. 2.  and  6  thru  9; 
Sec.  8.  lot  3.  and  SViNEV4SWVt: 
Sec  9,  lot  4; 

Sec  17.  lot  4,  SViNEV*.  and  SEy4NWWi; 
Sec  18,  lot  1,  N^NEVi  and  NEV4NW%. 

Sixth  Principal  MeritHan 

T.  10  S..  R.  103  W., 
Sec  5.  S%SW%  and  WHSWV4SEV4: 
Sm:.  e,  SEy4SWy4  and  SV^SEy4: 
Sec  7,  loU  1  thru  4.  7.  8,  SEy4NEV^ 

WV^NWyi.  W>^SEy4.  and  EViE^SEV*; 
Sec  8.  lots  2.  3.  6.  7.  and  ^NVt^NV^EVt■. 
Sec  15.  lots  2  thru  9.  SV4N^4NWV4.  and 

Ev^swy4swy4; 

Sec.  18.  lots  1  thru  4.  8  thru  a 

wviNwy4NEy4.  SEy4NEy4NEy4.  nwv* 

NEV^,NVfcNWV4,  and  N^SWy4SWy4: 
Sec  17.  lota  2. 3.  5  thru  7.  WViNWV;NEy4. 

SV4NE%,  NHSWy4SWy4.  and  SEy4SEy4: 
Sec  18.  loU  2.  8  thru  11.  W^EV^,  E^EV^ 

NEy4.  EV4NEy4SEy4.  and  NEy4SEy4SEy4; 
Sec  19.  loU  1.  3.  4,  NW^SWy4NEy4. 

SEy4NWy4.  NWV4SWy4.  and  N\^NEy4S 

Wy4: 
bee  22,  loU  5  thru  8,  NEy4NWV4.  EViSEM 

NWy4,  and  E%NE%SWy4; 
Sec  27.  lot  1. 
T.  10  S.,  104  W.. 
Sec  12.  EKEV^E^: 
Sec  13.  EVtEVtEVt: 
Sec  23.  loU  1  thru  4.  EWSWV4NEy4.  and 

EV4W^SEy4: 
Sec  24.  loU  1  thru  B.  NWy4NEy4. 

N>4NWy4.  E'>iSWy4.  and  NV%SEy4: 
Sec.  25,  loU  1  thru  4.  EVtWVt.  and 

swy4swy4; 

Sec.  28,  loU  1  thru  7,  E%NWy4NEy4, 

SWy4NEy4,  and  S^NWy4: 
Sec.  27,  lote  1  thru  9.  SMiNEy4,  and 

SEV4NWy4: 
Sec  28,  loU  1  thru  3.  SV^SEy4NEy4.  and 

Wf4SEy4; 
Sec.  32.  lots  1  thru  7,  NEy4SWy4, 

SEy4NWy4SWy4.  and  NMiSEy4: 
Sec.  33.  lots  1  thru  12.  NrWV4NEy4.  and 

EV4SEy4NWy4: 
Sec.  34.  N'^NV4NEy4.  NV4NEy4NWy4. 

WV%NWy4.  and  NWy4SWy4: 
Sec  35.  NV4NWy4NEy4  and  NViNViNWV*. 
T.  11  S..  R.  104  W.. 
Sec.  3.  lots  3  and  4: 

Sec.  4.  lots  1  thru  4,  SV^hfWy4,  and  SWy4: 
Sec.  5,  lot  1.  SEy4NEy4.  E^SEy4SWy4. 

N</iiSEy4.  andSEy4SEy4: 
Sec.  7.  lots  1  thru  4: 
Sec  8,  EV4NEy4.  NViNWVi.  SWy4NWy4. 

and  SW: 
Sec  9.  NWV4NWy4,  WViSVVy4NWy4,  and 

wv4wv%swy4. 

The  areas  described  aggregate  ' 

approximately  7,657.73  acres  of  public  lands 
in  Mesa  County. 

2.  Subject  to  valid  existing  rights,  the 
reserved  mineral  interests  in  the 
following  identified  privately  owned 
lands  are  hereby  withdrawn  from  the 
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United  States  mining  laws  (30  U.S.C.  Ch. 
2)  but  not  the  mineral  leasing  laws: 

Ute  Principal  Meridian 

T.  1  N.,  R.  3  W., 
Sec  7,  loU  3, 4  and  5: 
Sec.  8,  lots  2, 4.  6  and  6; 

SUtfa  Priodpal  Meridian 
T.  11  S.,  R.  104  W., 

Sec  5,  EViSWy4NEV4. 

The  areas  described  aggregate     ' 
approximately  244.04  acres  of  reserved  public 
domain  minerals  in  Mesa  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

4.  This  withdrawal  will  expire  5  years 
from  the  effective  date  of  this  order 
unless,  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
section  204(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C 
1714(f),  the  Secretary  determines  that 
the  withdrawal  shall  be  extended. 

|.  Steveo  Griles. 

Assistant  Secretary  of  the  Interior.  1 

December  21, 1988. 

[FR  Doc  89-14  Filed  1-^-80;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coeat  Guard 
33  CFR  Part  155 

48  CFR  Parte  1, 10, 12,  IS,  26, 30. 31, 
35, 151, 157. 175, 185. 188.  and  187 

(COO  ai-oM] 

RIN2115-AA64 

Ucenekig  of  MerMme  Peraonnel 

aqency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  regulations  concerning  the  licensing 
of  maritime  personnel  and  the  manning 
of  vessels.  This  rule  modifles  the 
regulations  contained  in  Parts  la  12, 15. 
30.  31,  35. 151,  and  185  of  Title  46  Code 
of  Federal  Regulations  (CFR)  and  Part 
155  of  Title  33  CFR  concerning  the 
licensing  of  individuals,  the  registration 
of  staff  ofRcers,  and  the  manning  of 
vessels.  This  final  rule  combines  and 
modifies  the  regulations  contained  in 
rulemaking  dockets  CGD  81-059  and 
CGD  81-059b  published  as  Interim  Final 
Rules  on  October  16, 1987  (52  FR  38614 
and  52  FR  38658,  respectively).  New 
limited  tonnage  licenses  are  added  for 


Great  Lakes  and  inland  service. 
Provision  is  made  for  master  and  mate 
licenses  with  a  river  route.  The  renewal 
requirements  are  modified  to  allow 
license  renewal  by  mariners  who  are  not 
actively  employed  under  the  authority  of 
their  licenses.  The  license  renewal 
requirement  for  a  valid  cardiopulmonary 
resuscitation  course  certificate  has  been 
withdrawn.  The  authority  for  masters 
and  mates  to  act  as  tankerman,  which 
appears  throughout  46  CFR  and  in  33 
CFR  Part  155,  is  modified  to  reflect  the 
broader  use  of  the  terms  master  and 
mate.  The  list  of  examination  subjects 
for  engineering  Ucenses  has  been 
completely  revised  to  more  clearly 
indicate  the  material  covered  in  each 
examination.  Minor  modifications  to  the 
topics  for  deck  licenses  have  also  been 
made. 

IFfBCnvE  DATE:  These  changes  to  the 
regulations  are  effective  February  3, 
1989. 

TON  FURTHOI  MTOfMATION  CONTACT. 
LCDR  Gerald  D.  Jenkins.  Project 
Manager,  Office  of  Marine  Safety, 
Sectuity  and  Environment  Protection, 
(G-MVP),  phone  (202)  267-0224. 
SUPPLCMENTAflV  WTOWMATION.  The 
Coast  Guard  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  in  October  of  1981  (46  FR 
53624)  which  outlined  the  basic 
philosophy  and  concepts  for  this  project 
The  Coast  Guard  received 
approximately  75  written  comments  to 
the  docket  on  that  ANPRM.  A  Notice  of 
Proposed  Rulemaking  (NPRM)  was 
published  on  August  6, 1983  (48  FR 
35920).  Over  10.000  copies  of  this  notice 
were  mailed  out  to  the  public  and  19 
public  meetings  were  held  aroimd  the 
coimtry.  This  notice  elicited  over  700 
written  comments  and  thousands  of 
telephone  inquiries.  A  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM)  was  published  on  October  24. 
1985  (50  FR  43316),  after  which  the  Coast 
Guard  held  six  public  hearings.  On 
October  16, 1987,  an  Interim  Final  Rule 
(IFR)  was  published  (52  FR  38614).  Ten 
thousand  reprints  of  this  IFR  were 
distributed  to  interested  parties.  While 
the  majority  of  the  regulations  became 
effective  December  1, 1987.  the  IFR 
provided  for  an  additional  90  day 
comment  period.  Since  1981.  a  total  of 
over  1490  written  comments  have  been 
received  and  docketed  on  this  project 
Comments  received  in  response  to  the 
IFR,  and  changes  reflected  in  the  final 
rule,  are  discussed  later  in  this 
preamble.  The  Coast  Guard  also 
published  an  Interim  Final  Rule  on 
October  16. 1987  (52  FR  38658)  which 
reformatted  and  reorganized  the 
regulatory  requirements  for  pilots' 


licenses  to  make  them  consistent  with 
the  remainder  of  the  licensing 
regulaUons  (CGD  81-059b).  Four 
comments  were  received  and  have  been 
addressed  in  the  preamble.  No  changes 
have  been  made  to  that  rulemaking.  The 
comments  received  in  response  to  the 
Interim  Final  Rule  on  the  licensing  and 
manning  regulations  for  mobile  offshore 
drilling  uniU  (CGD  81-059a,  52  FR 
38660),  also  published  on  October  16, 
1987,  are  stiU  being  evaluated,  and  a 
final  rule  will  be  published  at  a  later 
date. 

Draftiiig  Inf onnatioa 

The  principal  drafters  of  this  Final 
Rule  are:  LCDR  Gerald  D.  Jenkins, 
Office  of  Marine  Safety,  Security  and 
Environment  Protection,  and  CDR 
Gerald  A.  Gallion,  Office  of  Chief 
Counsel. 

Background      .-     f  j 

This  final  rule  implements  the 
provisions  of  Pub.  L  96-378  and  the  Port 
and  Tanker  Safety  Act  of  197a  Pub.  L 
96-378  discussed  the  establishment  of 
career  patterns,  service  and  qualifying 
requirements,  and  the  substitution  of 
training  time  and  courses  of  instruction 
for  sea  service.  The  Port  and  Tanker 
Safety  Act  of  1978  required  improved 
pilotage  standards,  standards  relating  to 
qualification  for  licenses  by  the  use  (rf 
simulators,  minimum  health  and 
physical  fitness  criteria,  and  periodic 
retraining  and  special  training  for 
upgrading  positions. 

The  structure  and  basic  qualifications 
for  licenses  have  been  designed  to 
conform  to  the  provisions  of  the 
International  Convention  on  the 
Standards  of  Training,  Certification  and 
Watchkeeping  for  Seafarers  (STCW), 
197a  While  the  United  States  has  not 
yet  ratified  this  Convention,  the  United 
States  delegation  was  an  active 
participant  in  the  drafting  of  the 
Convention  and  has  participated  in  . 
ensuing  interpretations  of  the 
Convention.  The  Convention  has  been 
ratifiedby  a  sufficient  number  of 
maritime  nations,  and  entered  into  force 
internationally  in  April  1984.  Having  the 
structure  and  basic  qualifications  of 
licenses  issued  by  the  Coast  Guard  in 
general  conformance  with  the 
Convention  will  facilitate  their 
acceptance  by  the  countries  that  have 
ratified  the  STCW. 

Public  Law  98-89  of  August  20, 1983. 
revised  and  consolidated  certain  laws 
relating  to  vessels  and  merchant  seamen 
contained  in  Title  4a  United  States 
Code.  These  changes  also  necessitated 
some  amendments  to  the  licensing  and 
manning  regulations. 
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For  •ome  time  the  Coast  Guard  had 
planned  to  revise  the  licensing  and 
manning  regulations  due  to  their 
complexity.  This  Rnal  rule  maintains  the 
high  U.&  mariner  'Jcensing  standards 
while  shnplHying  the  hoense  structure 
and  maldog  me  regulations  easier  to 
use. 


The  conmeBts  receired  were 
generaUy  supportive  of  the  regulations 
published  in  the  farterim  Ptaral  Rule. 
Specific  areas  which  received 
substantive  comments  or  are  modified 
based  on  Coast  Guard  experience  under 
the  interim  rules  are  discussed  in  the 
same  fonnat  pmaatad  in  the  preamble 
to  the  SupyteiBWital  Notica  and  the 
Interim  nna)  Rate.  This  final  rule  was 
prepared  alter  considering  att  comments 
received. 

Specific  Comment  Anas 

1.  Professional  requirements  for 
license  renewal:  There  were  97 
comments  objecting  to  the  service, 
training  or  examination  requirements  for 
the  renewal  of  a  license.  The  regulations 
provide  four  optkMis  whereby  a  marinar 
can  demonstrate  continuing  proficiency. 
The  Qexibility  provided  by  these  options 
will  allow  nearly  aU  mariners  to  renew 
their  licenses.  This  portion  of  the 
regulations  is  virtually  unchanged  from 
the  1915  Supplemental  Notice  of 
Proposed  Ri  jewking. 

llie  requirements  tor  renewal 
contained  in  this  rulemaking  an  in 
keeping  with  the  provisions  of  the 
International  Convention  on  Standards 
of  Training  Certification  and 
Watchkeeping  for  Seafarers.  1978 
(STCW).  Altlwugb  the  United  States  is 
not  signatory  to  the  Convention,  it  has 
been  ratified  by  sufficient  oiaritime 
nations  and  came  into  force  on  April  28, 
1984. 

Consequently,  in  order  for  U.S. 
hcenses  to  be  accepted  by  nations 
signatory  to  STCW  and  for  U.S.  vessels 
to  operate  in  forei^x  ports  without 
impediment,  it  is  necessary  that  our 
regulations  substantially  comply  with 
the  provisions  of  the  Convention. 
Regulations  0/5  and  IH/S  of  the  Annex 
to  STCW  set  the  "mandatory  minimimi 
requirements  to  enstHe  the  continued 
pFoficienc)'  and  up-dating  of  knowledge" 
for  deck  and  engineering  officers.  These 
provisions  in  STCW  and  the  renewal 
requirements  in  the  final  rule  are 
essentially  the  same. 

The  Rnal  Rule  does  provide  a  means 
by  which  a  mariner  can  continue  to 
renew  a  license  without  satisfying  these 
professional  requirements  (paragraph  2). 
2.  Two-tier  license  renewal  structure: 
To  satisfy  the  intent  of  the  International 


Convention  on  Standards  of  Tcainio^ 
Certification  and  Watchkeeping  for 
Seaiaiers.  1978  fSTCW)  regulations  II/5 
and  m/S.  which  requite  administrations 
to  "ensure  continued  proficiency"  of 
metchaat  marine  officers,  the  revision  to 
Part  10  placed  some  additional 
requirements  on  applicants  for  license 
renewal  Mariners  not  currently  sailing 
or  employed  in  a  related  industry  have 
expressed  concern  about  their  ability  to 
meet  the  new  requirements  listed  in  48 
CFR  10.209(c).  To  aOay  such  concerns, 
and  to  maintain  a  large  pool  of  licensed 
mariners  for  national  security  reasons,  a 
two-tier  license  renewal  system  is  being 
implemented  writh  the  final  rule.  Under 
the  two-tier  structure,  applicants  that 
cannot  meet,  or  elect  not  to  meet,  the 
professional  requirements  uf  §  10l200(c) 
may  renew  their  licenses  by  following 
the  procedure  detailed  in  46  CFR 
10.209(g).  Any  Rcense  renewed  under 
paragraph  (g)  is  endorsed  to  prohibit 
service  under  the  authority  of  the 
license  ontil  all  of  the  renewal 
requiremetns  of  1 10.209  are  met 

3.  Cardiopulmonary  resuscitation 
training:  There  were  39  connnents 
objecting  to  the  requirement  for 
possession  of  a  vabd  cardiopulmonary 
resuscitation  (CPR)  coorse  certificate  in 
order  to  renew  a  bcense.  Certification  in 
CPR  has  been  a  requirement  for  original 
license  issuance  for  a  number  of  years. 
Until  publication  in  the  Interim  Final 
Rule,  the  requirement  for  CFR  training 
has  been  well  supported  by  comments 
on  this  rulemaking,  with  several 
recommendiBg  adoption  as  a  renewal 
requirement  Snce  the  Interim  Rule  was 
published,  several  comments  challenged 
the  wisdom  of  ali—Awiug  the  safe 
navigation  of  the  venel  In  order  to 
administer  CPR.  h  is  not  expected  that  a 
hcensed  mariner  wiD  abandon  the  safe 
navigation  of  a  vessel  in  order  to 
administer  CPR  or  other  forms  of  first 
aid.  However,  circamstances  are  Mkety 
fat  which  the  vessel  could  be  saflely 
moored,  or  more  than  one  qualified 
marina'  would  be  onboard  and 
available  to  provide  assistance. 

In  view  of  the  comments  received,  the 
requiiemeots  iar  a  valid  CPR  card  for 
Hcense  renewal  is  wtlhdiawn.  However, 
the  requirement  for  a  valid  CPR  card  for 
an  original  license  will  be  retained  The 
Coast  Guard  considers  an  awareness  of 
CPR  procedures  to  b«  a  significant 
portion  of  overall  first  aid  proficiency. 

4.  Great  Lakes  routes  for  deck 
licenses  for  vessels  of  200  gross  tons 
and  less:  Three  comments  suggested  the 
need  for  an  operator  of  uninspected 
passenger  vessels  and  master  of  vessels 
of  not  more  than  100  gross  tons  with  a 
Great  Lakes  route.  Thie  Coast  Guard 
agrees,  and  has  made  provision  in  this 


final  rule  fer  the  issmnre  of  original 
licenses  as  master  of  vessels  of  not  more 
than  100  gross  tons  and  operator  of 
uninspected  passenger  vessels  with 
Great  Lakes  and  inland  routes.  Both 
licenses  require  one  year  of  qualifying 
service.  At  the  suggestion  of  the  Toledo 
Regional  Examination  Center,  three 
months  of  the  qualifying  service  must 
have  been  on  the  Great  Lakes.  The 
Great  Lakes  service  is  being  required  to 
ensure  that  individuals  obtaining  these 
limited  tonnage  licenses  have  the 
necessary  experience  to  safely  operate 
in  that  environment  Applicants  will 
take  the  inland  route  license 
examination  for  the  equivalent  grade  of 
license.  Individuals  converting  small 
passenger  vessel  licenses  with  "waters 
other  than  ocean  or  coastwise"  routes 
will  normally  receive  inland  routes. 
However,  if  the  license  holder  can 
demonstrate  any  prior  Great  Lakes 
service,  the  license  will  convert  to  a 
Great  Lakes  and  inland  route. 

The  Coast  Guard  has  decided  to 
extend  the  three  month  Great  Lakes 
service  requirement  to  licenses  as 
master  or  mate  of  vessels  of  not  more 
than  200  gross  tons  with  a  Great  Lakes 
and  inland  route.  This  is  appropriate 
because  of  the  similarities  in  the  amount 
of  required  qualifying  service  and  the 
nature  of  the  service  authorized  by  the 
license.  If  the  Great  Lakes  service 
requirement  cannot  be  satisfied,  the 
license  will  be  limited  to  the  inland 
waters  of  the  United  States  (excluding 
the  Great  Lakes). 

The  Coast  Guard  believes  that  this 
Great  Lakes  experience  is  unnecessary 
for  higher  tonnage  licenses,  because  of 
the  greater  service  and  examination 
requirements. 

5.  Addition  of  licenses  for  master/ 
mate  of  Great  Lakes  and  inland  steam 
or  motor  vessels  of  not  more  than  500 
gross  tons:  The  Coast  Guard  regional 
examination  centers  (RECs)  located  in 
the  Pacific  Northwest  have 
recommended  that  provision  be  made 
for  500  gross  ton  master  and  mate 
bcenses  with  an  inland  route.  Large 
numbers  of  the  500  gross  ton  licenses  for 
lakes,  bays,  and  sounds  (the  comparable 
license  under  the  old  licensing  system) 
have  been  issued  at  those  RECs. 
Because  of  the  demand  for  this  size 
tonnage  license,  this  final  rule  makes 
provision  for  master  and  mate  licenses 
of  not  more  than  500  gross  tons  with  a 
Great  Lakes  and  inland  route. 

6.  Master  and  mate  of  rivers: 
Seventeen  comments  urged  that  a 
license  limited  to  a  rivers  route  be 
offered  which  would  not  require  a 
demonstration  of  the  chart  navigation 
skills  necessary  for  an  inland  route 


iwp^fl 
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license.  Consequently,  the  final  rule 
makes  provision  for  master  and  mate 
licenses  limited  to  rivers.  The  periods  of 
required  service  are  the  same  as 
required  for  a  Great  Lakes  and  inland 
license.  License  applicants  will  only  be 
required  to  demonstrate  proficiency  in 
navigational  instruments  and  chart 
skills  which  are  necessary  in  river 
service. 

7.  Uninspected  fishing  industry 
licenses:  The  Final  Rule  makes 
provision  for  master  and  mate  licenses 
of  uninspected  fishing  industry  vessels 
with  a  near  coastal  route.  Several  Coast 
Guard  hcensing  officers  and  fishing 
vessel  operators  have  urged  that  a 
fishing  vessel  hcense  be  offered  which 
does  not  require  proficiency  in  celestial 
navigation.  The  qualification 
requirements  for  a  near  coastal  route 
are  the  same  as  for  an  ocean  route, 
except  that  celestial  navigation 
proficiency  is  not  required. 

The  tonnage  qualification  guidelines 
have  been  revised  to  closely  correspond 
with  those  for  hcenses  authorizing 
service  on  inspected  vessels  of  similar 
size.  The  system  for  tonnage 
computation  promulgated  in  the  Interim 
Final  Rule  was  unreasonably  lenient 
permitting  ihe  qualification  for  1,000 
gross  ton  licenses  using  service  on 
extremely  small  vessels,  a  result  which 
the  Coast  Guard  did  not  intend. 

8.  Age  limit  reduction  for  limited 
master's  licenses:  Numerous  comments 
urged  that  the  minimum  age  for  a  limited 
master's  license  be  reduced  to  18. 
Historically,  the  operation  of  such 
vessels  is  summer  employment  for 
students.  Due  to  the  restricted  nature  of 
the  service  authorized  under  the  limited 
master's  licenses  issued  to  individuals 
for  employment  at  formal  camps,  yacht 
clubs,  etc.,  and  the  characteristic  age  of 
individuals  normally  employed  in  &at 
service,  the  minimum  age  for  these 
licenses  has  been  lowered  from  19  to  18 
years. 

9.  Exemption  of  certain  limited 
licenses  from  first  aid  and  CPR 
requirements:  Several  comments  dealt 
with  the  experience  and  training 
requirements  for  a  license  as  limited 
master  or  limited  operator  of 
uninspected  passenger  vessels  issued  to 
individuals  for  employment  at  formal 
camps,  yachts  clubs,  etc.  The  comments 
stated  that  the  cumulative  requirements 
of  boating  experience,  first  aid  course 
completion,  CPR  course  completion,  and 
boating  safety  course  completion  were 
excessive  to  the  needs  of  marine  safety. 
The  conunents  also  contended  that  the 
cumulative  requirements  discouraged 
the  students,  who  are  normally  the 
source  of  such  seasonal  employees,  from 
seeking  employment  in  jobs  requiring 


these  licenses.  The  Coast  Guard  concurs 
with  these  comments.  Therefore, 
applicants  for  original  licenses  as 
limited  master  or  limited  operator  of 
uninspected  passenger  vessels  issued  to 
individuals  for  emplojrment  at  formal 
camps,  yacht  clubs,  etc.  will  not  be 
required  to  complete  first  aid  and  CPR 
courses,  unless  required  by  the  Officer 
in  Charge,  Marine  Inspection  (OCMI). 
The  operating  areas  authorized  such 
license  holders  do  not  involve  extended 
voyages  or  locations  far  removed  from 
shoreside  assistance.  Generally,  the 
craft  will  be  in  proximity  to  marinas, 
yacht  clubs  or  formal  camps,  where 
assistance  will  be  readily  available  if 
necessary.  The  CXIMI  will  require  this 
training  where  the  geographic  area  over 
which  service  is  authorized  precludes 
obtaining  first  aid  services  within  a 
reasonable  time. 

10.  Conversion  of  operator 
uninspected  towing  vessels  licenses 
with  an  upon  oceans  not  more  than  200 
miles  offshore  route:  The  license  as 
operator  of  uninspected  towing  vessels 
upon  oceans  not  more  than  200  miles 
offshore,  issued  under  the  regulations  in 
effect  prior  to  December  1, 1987,  was  not 
restricted  to  domestic  service.  That 
license  authorizes  service  world  wide 
within  200  miles  of  any  coastline. 
However,  the  operator's  license  does  not 
comply  with  the  requirements  of  the 
STCW.  To  resolve  this  disparity  and 
avoid  the  rescinding  of  any  hcense 
authority  presently  granted,  a  restricted 
master's  license  will  be  issued  to  these 
individuals.  At  the  time  of  renewal,  or 
sooner  where  a  need  is  demonstrated, 
that  license  will  be  converted  to  a 
license  as  MASTER  OF  NEAR 
COASTAL  MOTOR  VESSELS  OF  LESS 
THAN  200  GROSS  TONS 
(RESTRICTED  TO  UNINSPECTED 
TOWING  VESSELS):  ALSO 

OPERA  TOR  OF  UNINSPECTED 
TOWING  VESSELS  GREAT  LAKES 
AND  INLAND.  This  practice  wiU 
preserve  the  currently  held  license 
authority  when  converting  the  Ucense. 
The  uninspected  towing  vessel 
restriction  can  only  be  removed  by 
acquiring  the  qualifying  experience  and 
successfully  completing  an  examination 
for  a  master's  license,  e.g.,  master  of  not 
more  than  200  or  master  of  not  more 
than  500  gross  tons. 

11.  Masters  and  mates  serving  as 
tankerman:  Comments  identified  an 
imdesirable  result  of  the  Interim  Final 
Rule  in  designating  as  master  or  mate 
many  individuals  previously  designated 
as  "operator."  Title  46  CFR  Part  12 
(Certification  of  Seamen),  Subchapter  D 
(Tank  Vessels),  Subchapter  O  (Certain 
Bulk  Dangerous  Cargoes),  and  33  CFR 
Subchapter  O  (Pollution),  state  that  an 


individual  holding  a  valid  license  as 
master,  mate,  pilot  or  engineer  is 
allowed  to  serve  as  a  tankermaa  Since 
individuals  holding  the  new  license  as 
master  or  mate  of  vessels  of  not  more 
than  200  gross  tons  have  not  been 
required  to  demonstrate  a  knowledge  of 
the  pollution  prevention  regulations  to 
the  necessary  level,  and  have  not 
obtained  the  experience  in  bulk  hquid 
transfer  procedures  required  of  a 
tankerman,  this  inadvertent  increase  in 
authority  granted  to  lower  level  license 
holders  has  the  potential  for  a  serious 
degradation  of  marine  safety. 

Consequently,  the  regulations 
concerning  the  authority  to  serve  as 
tankerman  found  in  46  CFR  Subchapters 
B.  D  and  O.  and  33  CFR  Subchapter  O 
are  amended  in  this  Final  Rule  to 
indicate  that  only  individuals  having  a 
valid  license  as  master  or  mate  of 
inspected,  mechanically  propelled 
vessels  of  more  than  200  gross  tons,  pilot 
or  engineer  may  serve  as  tankerman,  in   i 
conformity  with  the  intent  of  this 
rulemaking.  For  clearer  presentation, 
these  conforming  amendments  are 
placed  at  the  end  of  this  rulemaking. 

Individuals  with  a  license  as  master 
or  mate  of  vessels  not  more  than  200 
gross  tons  may  qualify  for  and  receive  a 
merchant  mariner's  document  endorsed 
as  tankerman  by  complying  with  the 
provisions  of  46  CFR  12.2a 

12.  Tankerman  on  towing  vessels: 
While  clarifying  the  absence  of 
authority  for  hcensed  masters  and  mates 
of  not  more  than  200  gross  tons  to  serve 
as  tankermen,  a  correction  is  being 
made  to  9  31.15-5  of  Titie  46  CFR  which 
purports  to  require  a  licensed  officer  or 
tankerman  in  the  regular  complement  of 
a  towboat  crew  towing  an  unmanned 
tank  barge.  This  in  effect  establishes 
manning  requirements  for  an 
uninspected  vessel  without  legislative 
authority.  This  requirement  is  being 
withdrawn,  as  it  has  been  determined 
not  to  be  properly  founded  in  the 
underiying  statute. 

13.  Service  on  the  Inside  Passage 
between  Paget  Sound  and  Cape  Spencer, 
Alaska:  Section  10.430  has  been 
modified  to  authorize  the  use  of  Great 
Lakes  and  inland  or  inland  hcenses  on 
the  sheltered  waters  of  the  Inside 
Passage  between  Puget  Sound  and  Cape 
Spencer,  Alaska.  While  these  waters  are 
outside  the  Boundary  Line  used  to 
determine  inland  waters  for  licensing 
purposes,  the  Coast  Guard  has  for  a 
number  of  years  classified  these  waters 
as  lakes,  bays  and  sounds  for  certain 
inspection,  licensing  and  manning 
purposes.  Service  on  these  protected 
waters  is  creditable  as  inland  service. 
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14.  Grandfather  provhioa  for  serrice 
toward  unlknited  deck  hcenaeer  Several 
conunenli  lodfcated  that  the  increase  in 
minioMBB  gRtm  toona^e  for  sn  unlimited 
deck  Hmw  waa  advenely  affiecting  the 
career  plana  for  imtividuals  who  had 
been  «»wking  on  veaseis  between  1,000 
and  1.000  poaa  tona.  Prior  to  [)eceinber 
1. 1987,  thia  aervica  would  have  been 
creditabie  towardi  an  onlimiteH  deck 
liceaae,  wfaila  the  cunent  regulations 
reqiAe  sarrica  oo  vaaaels  over  1,800 
grou  toaa.  Ikatefora.  to  reduce  the 
impact  of  the  Part  10  reviaioD  on 
mariners  who  have  already  obtained  sea 
service  toward  an  original  license  or 
upgrade,  for  applications  received  prior 
to  July  1. 1960,  service  on  vessels  over 
1.000  groaa  tons  may  be  substituted  for 
the  required  service  of  over  1,000  gross 
tons  to  obtain  any  gross  tonnage 
endorsement  on  an  unlimited  master  or 
mate  Ucense.  For  applications  received 
after  July  1. 1989  all  service  will  be 
evaluated  at  face  value. 

15.  Physical  gxaminatioas:  The 
preamble  of  the  Interim  Fkial  Rule 
requested  commenia  on  the 
appropriateness  of  varying  the 
frequency  of  physical  examinations  for 
mariners,  depending  on  their  age 
(preamble  item  #43).  Eight  comments 
were  received:  One  commentsr 
supported  the  proposal  and  seven 
expressed  oppoaition  to  a  practice  they 
viewed  as  illegal  and  discriminatory. 
The  Coaat  Guard  has  not  reviaed  the 
physical  examination  frequency  in  this 
Final  Rule.  The  Coast  Guard  will 
however,  oontinoa  to  review  the  present 
physical  requirements  to  determine  their 
applicability  today's  maritinte 
environment 

18.  CoBversion  of  lakes,  bay*  and 
sounds  deck  licenses:  The  table  of 
corresponding  licenses  published  in  the 
Interim  Final  Rule  indicates  that  an 
individual  with  a  deck  bcense  for  lakes, 
bays,  and  sonnds  will  receive  a  hcense 
for  an  inland  roate  when  converting  to 
the  new  license  structure.  Comments 
pointed  out  that  this  will  cause  some 
individuals  to  lose  the  authority  to 
continue  duir  current  employment  In 
keeping  with  the  Coast  Guard* s  stated 
policy  of  not  remoxing  any  authority 
which  a  person  had  prior  to  the  revision 
of  the  licensing  regulations,  the 
following  giddeiines  will  apply  to 
coirversion  of  master  or  mate  lakes, 
bays  and  sounds  licenses  held  by  those 
individuals  who  have  been  serving  upon 
other  than  inland  waters.  Individuals 
who  are: 

a.  Cnrrendy  Bcensed  as  master  or 
mate  lakes,  biays  and  sounds; 

b.  Authorized  service  on  waters  wfaicb 
require  the  amiAcatkm  of  die  COLREGS; 
and. 


a  Able  to  show  proof  of  employment 
under  the  aathority  of  their  bcense  on 
waters  which  are  not  authorized  for  a 
master  or  mate  inland: 
may  receive,  at  the  time  of  conversion,  a 
license  as  master  or  mate  of  inland 
steam  and  motor  vessels  with  an 
addltknisl  endorsement  as  master  or 
mate  of  steam  and  motor  vessels  upon 
the  specific  waters  where  authority  is 
necessary  to  continue  their  employment. 

17.  Deck  service  for  engineering 
licenses:  The  Interim  Final  Rule  made 
provision  for  crediting  some  engineering 
experience  towards  limited  deck 
licenses.  Coamw Is  received  indicated 
the  revene  shooid  also  be  allowed, 
since  individnais  assigned  on  deck  of 
small  vessels  with  limited  crew  size 
spend  a  significant  number  of  hours 
performing  work  normally  assigned  to 
engineers  on  larger  vessels.  In 
recognition  of  this  fact,  provision  has 
been  made  for  crediting  experience  oo 
deck  toward  a  pmtion  of  the  qualifying 
service  for  limited  engineering  licenses. 

18.  Engineering  examinations  subject 
table:  For  greater  clarity,  the  Subiec^ 
for  Engineering  License  table  has  been 
revised  to  use  language  which,  tfaroogh 
previous  regulatory  use,  is  familiar  to 
the  industry. 

19.  Fire  fighting  training  Comments 
suggested  that  Hoe  fire  fighting  training 
requirements  should  be  tailored  to  the 
license  title  and  the  class  of  vessel  upon 
which  they  will  be  utilized  The  Coast 
Guard  feels  this  is  not  practical  because 
of  the  wide  variety  of  fire  f^hting 
systems  utilized  by  similar  sized  vessels 
in  the  same  industries  and  the  broad 
service  authority  granted  by  most 
licenses.  The  International  Maritime 
Organization  (IMOJ  Resolutian 
A.437(XI].  Training  of  Qews  in  Fire- 
Fighting,  is  being  used  by  the  Coast 
Guard  as  the  guideline  for  cowse 
acceptance  review.  Only  a  snwn  portion 
of  the  material  covered  by  that 
resolution  would  not  be  applicable  to 
vesseb  of  aD  types. 

20.  Required  training  for  certain 
increases  in  the  scope  of  a  license: 
Under  the  Interim  Pinal  Rule  the 
reqidrement  for  certain  deck  license 
appBcants  to  obtain  a  radar  observer 
certificate,  firefighting  training,  and  able 
seaman  qualification  found  in 

S  10.401(g)  is  not  applicable  to  those 
who  obtained  tfaefr  licenses  prior  to  the 
implementation  of  the  Interhn  Pinal 
Rule,  imless  the  inctividiial  applied  for  a 
raise  in  grade.  Hie  same  is  Inie  where 
firefighting  training  is  reqntred  for  other 
licenses.  As  an  example,  an  individual 
currently  holding  a  master,  oceans.  906 
gross  ton  license  who  applies  for  m 
unlimited  third  mate's  Htaensc.  and  - 


subsequendy  progresses  to  master, 
oceans,  any  gross  tons  would  never  be 
required  to  obtain  this  training,  since  no 
raise  in  grade  is  involved. 

The  Coast  Guard  believes  that  sacb  a 
policy  would  adversely  impact  on 
marine  safety,  by  permitting  large 
increases  in  the  scope  of  license 
authority  without  obtaining  this  training. 
Consequendy.  in  keeping  with  the  intent 
of  this  rulemaking,  an  applicant  for  a 
master's  or  aiate's  license,  whether 
original  raise  in  grade,  or  increase  in 
scope  to  a  higher  tonnage  category.  wiU. 
under  thia  Final  Rule,  be  required  to 
obtain  this  training,  if  required  for  that 
license  and  not  already  completed. 
Likewise,  an  applicant  for  a  license  as 
an  engineer  or  operator  of  uninspected 
towing  vessels,  oceans  (domestic 
service),  whether  an  original  raise  in 
grade,  or  increase  in  scope  (other  than 
an  increase  in  horsepower  limitation  for 
engineers)  must  meet  the  requirement  in 
I  ia206(g)  if  he  or  she  has  not  already 
done  so. 

21.  International  Tonnage  Convention: 
The  effects  that  the  implementation  of 
the  International  Convention  on 
Tonnage  Measurement  of  Ships,  1960. 
will  have  on  bcensing  and  manning 
regulations  continues  to  be  of  concern  to 
many  individnais  and  organizations. 
Comments  suggested  that  these 
regulations  state  that  the  domestic 
tonnage  system  will  be  used  "forever" 
for  bcensing  and  manning  purposes. 
However  the  final  rule,  like  the  Interim 
Final  Rule,  does  not  address  the  system 
of  tonnage  measurement  but  rather 
presumes  that  the  domestic  tonnage 
system  existing  at  the  time  of 
implementation  of  the  regulations  will 
be  used.  Public  Uw  90-«oe  (Oct.  &  1986. 
100  Stat.  1919.),  Title  V.  section  5103(g) 
requires  the  Secretary  of  Transportation 
to  submit  to  Congress  before  July  19, 
199a  a  study  regarding  the  impact  of 
applying  the  Convention  tonnages  to 
U.S.  laws,  the  extent  to  which  tonnage 
thresholds  would  have  to  be  raised,  and 
"a  reconmaendation  of  the  levels  to 
which  the  tonnage  thresholds  in  laws  of 
the  United  States  *  *  *  should  be  raised 
if  a  complete  conversion  to  the 
International  Convention  measurement 
system  *  *  *  is  made."  Until  such  time 
as  the  report  is  submitted  to  Congress. 
and  any  changes  to  U.S.  laws  resulting 
from  that  study  are  enacted,  the  Coast 
Guard  cannot  address  the  issue  of  future 
appUcation  of  the  present  tonnage 
measurement  system. 

As  stated  in  the  preamble  to  the 
Interim  Pinal  Rule,  the  Coast  Guard  will 
make  every  attempt  to  allow  merchant 
mariners  to  continue  service  on  those 
vessels  on  which  they  are  presently 
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employed.  The  exact  mechanism  which 
will  be  used  to  accomplish  this  cannot 
be  determined  until  regulations  are 
developed  pursuant  to  legislation 
implementing  the  International 
Convention  on  Tonnage  Measurement  of 
Ships.  1960. 

22.  Definitions:  One  comment 
objected  to  the  exclusion  of  deck 
maintenance  persons  from  the  definition 
of  "deck  crew."  The  Coast  Guard  has 
consistendy  held  that  individuals  signed 
on  as  maintenance  persons  and  carried 
in  excess  of  the  complement  required  by 
a  vessel's  Certificate  of  Inspection  do 
not  come  within  the  purview  of  the  term 
"deck  crew."  No  compelling  reason  has 
been  presented  to  change  this  position. 

To  avoid  confusion  in  interpreting  and 
applying  certain  sections  of  Part  15.  an 
explanation  of  the  terms  "self- 
propelled."  "propeQed  by  machinery," 
and  "mechanically  propeUed"  has  been 
added  to  {  15.301  of  dte  Ffaial  Rule. 
Although  these  terms,  whidi  are 
synonymous  for  purposes  of  Part  15. 
generaUy  conform  %vith  the  language  of 
the  underiying  statutes,  it  is  believed 
that  confusion  would  result  if  the 
explanation  was  not  included  in  the 
Final  Rule.  It  should  be  noted  dxat  diese 
terms  also  include  vessels  fitted  with 
both  sails  and  mechanical  propulsion. 

A  related  issue  concerns  the 
applicability  of  S  15.701,  Officers' 
Competency  Certificates  Convention, 
1936,  to  sail  vessels.  Although  portions 
of  SS  15.805  and  15.810  reiterate  die 
requirements  of  the  Officers* 
Competency  Certificates  Convention. 
1936,  these  sections  should  not  be 
construed  as  limiting  1 15.701  to  self- 
propelled  vessels  oidy.  Section  15.701 
applies  to  self-propelled  vessels  and  to 
sail  vessels,  unless  otherwise  excepted 
by  §  15.701(a). 

23.  Employment  within  restrictions  of 
license  or  document  One  comment 
noted  that  (  15.401  would  require  all 
individuals  serving  on  vessels  subject  to 
any  requirement  of  Part  15  to  hold  a 
valid  license,  certificate  of  registry,  or 
merchant  mariner's  document.  This  was 
not  the  intent  of  the  section.  Therefore, 
it  has  been  revised  to  make  it  clear  that 
the  requirements  of  this  section  apply 
only  to  positions  in  v/hich  an  individual 
is  required  by  law  or  regulation  to  hold 
such  a  license,  certificate  of  registry,  or 
merchant  mariner's  document 

24.  Familiarity  with  vessel 
characteristics:  While  agreeing  with  the 
intent  of  the  requirement  for  individuals 
to  become  familiar  with  the 
characteristics  of  the  vessels  on  which 
they  are  engaged,  one  comment 
expressed  concern  with  the  possible 
interpretations  of  this  requirement  for 
example  an  able  seaman  being  required 


to  be  familiar  with  the  tedmical  aspects 
of  a  vessel's  machinery  space 
automation  systems,  llie  Interim  Final 
Rule  required  individuals  to  become 
familiar  with  the  relevant  characteristics 
of  the  vessel  Inclusion  of  the  word 
"relevant"  qualifies  this  requirement  to 
the  characteristics  of  the  vessel  which 
are  related  to  duties  the  individual  will 
perform  or  be  expected  to  perform. 
Therefore,  this  provision  has  not  been 
changed  in  the  Final  Rule. 

25.  Certificate  of  Inspection  manning 
levels:  One  comment  objected  to 
individual  OCMIs  determining  minimum 
required  crew  complements  due  to  the 
possibility  that  disparate  complements 
may  be  required  aboard  similar  vessels 
of  a  class.  Disparities  are  often  due  to 
reasons  such  as  the  owner  not  pursuing 
reduced  engineroom  manning  based  on 
automation,  nonfunctioning  systems  or 
equipment  on  some  vessels  in  a  class, 
differing  operating  routes  or  procedures, 
etc.  The  OCMI  is  die  Coast  Guard 
official  most  familiar  with  the 
particulars  of  each  vessel  he  or  she 
certificates:  for  this  reason,  the  OCMIs' 
authority  to  determine  specific  manning 
levels  for  inspected  vesseb  has  been 
retained.  Another  comment  suggested 
additions  to  the  list  of  factors  to  be 
considered  by  the  OCMI  when 
determining  minimum  complements  for 
inspected  vessels.  Although  the  factors 
listed  in  {  15.501(b)  were  not  intended  to 
be  all-indushre,  the  suggested  additions 
are  worthy  of  inclusion  cmd  the  section 
has  been  revised  accordingly. 

28.  Voyage:  One  comment  suggested 
defining  "voyage"  as  the  period  of  time 
necessary  to  transit  from  the  last  port  of 
departure  to  the  next  port  of  arrival.  The 
suggested  definition  is  contrary  to  die 
Coast  Guard's  longstanding 
interpretation  that  stops  at  intermediate 
ports  while  enroute  to  the  final  port  do 
not  break  the  continuity  of  the  "voyage." 
For  this  reason,  the  suggested  change 
has  not  been  adopted. 

27.  Watches:  One  comment  took 
exception  to  the  statement  in  §  15.705 
that  the  establishment  of  adequate 
watches  is  the  responsibility  of  the 
vessel's  master.  Circumstances  dictate 
the  types  of  watches  required  for  safe 
operation  of  a  vessel.  Those 
circumstances  include  the  materiel 
condition  of  the  vessel,  type  of 
propulsion,  weather,  navigational 
hazards,  number  of  other  vessels  in  the 
area,  etc.  Since  many  of  these  factors 
are  variables  that  change  literally  from 
minute  to  minute,  only  an  individual 
physically  present  and  "in  charge"  of 
the  vessel  has  all  the  necessary 
information  to  make  a  decision  on  the 
proper  deployment  of  shipboard 
personnel.  Therefore,  the  master  is 


responsible  for  making  these 
determinations,  and  the  statement  has 
been  retained.  Another  comment 
construed  1 15.705  of  the  Interim  Final 
Rule  as  tequiring  vessels'  chief 
engineers  to  stand  watches.  That  section 
does  not  specify  this.  In  most  situations, 
adequate  licensed  engineers  are  carried 
or  circumstances  are  such  that  the  chief 
engineer  is  not  required  to  stand 
watches.  For  this  reason,  the  wording  of 
i  15.706  in  the  final  rule  has  not  been 
changed. 

28.  Watches  on  uninspected  towing 
vessels:  One  comment  objected  to  the 
Coast  Guard's  interpretation  that 
permits  licensed  individuals  serving  as 
operators  of  uninspected  towing  vessels 
that  are  not  subject  to  the  provisions  of 
the  Officers'  Competency  Certificates 
Convention,  1936,  to  be  divided  into  two 
watches  regardless  of  the  length  of  the 
voyage.  The  Coast  Guard  evaluated  the 
issue  and  concluded  that  Congress 
contemplated  the  tv  o  watch  system  for 
these  vessels.  For  this  reason,  no  change 
is  being  made  to  the  final  rule.  Another 
comment  advocates  extension  of  the 
two  watch  system  to  masters  and  mates 
of  seagoing  uninspected  towing  vessels 
that  are  subject  to  the  provisions  of  the 
Officers'  Competency  Certificates 
Convention,  1936.  The  Coast  Guard  has 
consistendy  maintained  that  the  three 
watch  system  of  46  U.S.C  8104(d] 
applies  to  these  individuals  except  when 
the  vessel  is  engaged  on  a  voyage  of  less 
than  600  miles.  The  final  rule  reflects 
this. 

29.  Working  hours:  One  comment 
urged  inclusion  of  a  prohibition  against 
unnecessary  work  on  Sundays  and      4 
certain  holidays  when  a  vessel  is  at  sea. 
Section  15.710  is  a  reiteration  of  portioiu 
of  46  U.S.C  8104  which  address  diis 
prohibition  to  vessels  in  safe  harbors. 
Inasmuch  as  the  statute  does  not  include 
vessels  at  sea  in  this  prohibition,  the 
suggestion  has  not  been  adopted  in  the 
Final  Rule. 

30.  Sailing  short  One  comment 
suggested  that  the  sailing  short 
requirement  include  provisions  for 
situations  in  which  a  seaman  is 
authorized  vacation  and  a  replacement 
cannot  be  obtained.  This  situation  does 
not  fall  within  the  statutory 
requirements  of  46  U.S.C.  8101(e).  Thus, 
the  sailing  short  requirement  a 
reiteration  of  the  statute,  has  not  been 
revised  to  authorize  departure  of  the 
vessel  on  its  voyage  in  this  situation. 

31.  Responsibility  for  proper  manning: 
One  comment  noted  that  not  all  vessels 
are  commanded  by  individuals  licensed 
as  master,  yet  the  proper  manning  of 
vessels  in  accordance  with  the 
applicable  laws,  regulations,  and 
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international  conv«ntioni  i*  the 
responsibility  of  the  individual  in 
command  of  the  vessel.  The  Coast 
Guard  concurs  and  (  15.801  has  been 
revised  accordingly. 

82.  MoMtar  Inasmuch  as  46  U.S.C 
2101  contains  definitions  of  both 
"passenger  vessel**  and  "small 
passenger  veseeL"  1 15.806  has  been 
revised  in  the  Final  Rule  to  clarify  the 
Coast  Guard's  intent  of  requiring  a 
master  on  eveiy  passenger  and  small 
passenger  vessel 

33.  Minimum  number  of  mates:  One 
comment  suggested  specifying,  in 
regulation,  the  minimum  number  of 
mates  required  on  inspected,  inland 
vessels.  The  OCMI  who  certificates  the 
vessel  is  the  Coast  Guard  official  most 
familiar  with  the  vessel  and  its 
operations,  and  is,  therefore,  in  the  best 
position  to  determine  the  minimum 
number  of  mates  required  for  safe  vessel 
operatiaos.  Although,  i  15.801  requires 
OCMIs  to  determine  specific  manning 
levels  (including  mates,  first  class  pilots, 
etc),  f  15.A10  has  bem  revised  to  clarify 
the  OCMIs'  authority  for  determining 
the  minimum  number  of  mates  to  be 
required  on  inspected  vessels,  including 
inland  vessels.  Another  comment 
concerned  the  application  of  the 
requirement  for  a  mate  on  vessels  of  less 
than  100  gross  tons  which  do  not  make 
"voyages"  in  the  traditional  sense  of  the 
term.  The  comment  was  directed  to 
vessels  making  short  transits  between 
two  locations,  such  as  a  vessel  engaged 
in  ferry  operations.  No  change  has  been 
made  to  the  Final  Rule  because  in  these 
situations  an  OCMI  can  endorse  the 
vessel's  Certificate  of  Inspection  to 
require  that  alternate  crews  be 
provided.  This  obviates  the  need  for 
continuously  carrying  a  licensed  mate  as 
a  second  watchstander  for  operations 
exceeding  12  hours  in  any  24  hour 
period. 

34.  Radar  observer  One  comment 
recommended  that  all  commercial 
vessels,  and  vessels  which  carry  more 
than  six  passengers,  be  required  to  be 
fitted  with  radar,  and  that  the  licensed 
deck  individuals  on  these  vessels  be 
required  to  possess  radar  observer 
qualifications.  Vessel  equipment 
requirements  are  outside  the  scope  of 
this  rulemaking.  A  regulatory  project 
currently  under  development  (CGD  85- 
080a)  will  address  the  issue  of  radar 
observer  qualifications  for  licensed  deck 
individuals  on  small  passenger  vessels. 

35.  Lookouts:  Three  comments 
recommended  modification  or  deletion 
of  the  requirement  of  1 15.850  that  the 
duties  of  lookout  be  performed  by  a 
member  of  the  navigational  watdi.  The 
comments  suggested  that  the 
requirement  could  be  construed  as  not 


allowing  other  vessel  crewmembera  to 
stand  a  lookout  watch  in  the  event  that 
a  regular  watchstander  is  not  available 
due  to  illness  or  some  other  reason.  The 
requirement  has  been  retained.  The  rule 
does  not  preclude  other  qualified 
individuals  from  being  assigned  lookout 
duties.  During  such  periods,  these 
individuals  become  part  of  the 
navigational  watch  and  are  subject  to 
requirements  such  as  the  three  watch 
requirements  of  i  1S.70S. 

36.  Equivalents:  Additional  revisions 
have  been  made  to  the  Final  Rule  to 
clarify  certain  sections  of  Subpart  H  of 
Part  15,  Equivalents.  These  revisions  are 
the  result  of  comments  received  and 
requests  for  clarification  from  Coast 
Guard  district  and  field  offices.  The 
revisioiu  are: 

(a)  The  structure  of  the  text  of  1 15.901 
has  been  revised  for  consistency  with 
the  other  sections  in  Subpart  R  Other 
revisions  to  1 15.901  are  noted  below, 

(b)  Sections  15.901. 15.905,  and  15.910 
have  been  revised  to  clarify  the  intent 
that  certain  of  the  authorities  allowed 
by  these  sections  apply  only  to 
individuals  who  hold  licenses  for 
service  on  inspected,  self-propelled 
vessels.  Without  these  revisions,  these 
sections  could  be  construed  as 
authorizing  individuals  licensed  for 
service  on  uninspected  vessels  such  as 
fishing  industry  vessels  to  serve  in 
licensed  capacities  on  certain  inspected 
vessels,  certain  passenger  carrying 
vessels,  and  uninspected  towiiig  vessels. 
This  was  not  the  intent  of  these  sections, 
therefore,  the  revisions  clarify  the  types 
of  licenses  necessary  for  these 
authorizations. 

(c)  Individuals  holding  licenses  as  fint 
class  pilot  are  authorized  by  SS  15.901. 
15.905,  and  15.910  of  the  final  rule  to 
serve  as  master  on  vessels  of  not  more 
than  100  gross  tons,  operator  of 
uninspected  passenger  vessels,  and 
operator  of  uninspected  towing  vessels, 
respectively,  within  any  restrictions  on 
the  individual's  license.  Section 
15.901(a)  of  the  Interim  Final  Rule 
authorized  pilots  to  serve  as  master  on 
vessels  of  not  more  than  100  gross  tons, 
therefore,  authorization  to  also  serve  as 
operator  of  uninspected  passenger 
vessels  is  also  considered  appropriate. 
One  comment  recommended 
continuance  of  the  authority  for  pilots  to 
serve  as  operators  of  uninspected 
towing  vessels.  This  authorization  is 
consistent  with  past  Coast  Guard  policy 
and  with  the  stated  intention  of  this 
project  to  minimize  penalties  to  current 
license  holders  whenever  possible.  It 
should  be  noted,  however,  that  service 
beyond  the  restrictions  on  an 
individual's  license,  including 
geographic  or  route  restrictions,  is  not 


authorized.  It  should  also  be  noted  that 
a  license  as  firat  class  pilot  does  not  by 
itself,  authorize  service  on  uninspected 
to«ving  vessels  which  are  subject  to  the 
Officen'  Competency  Certificates 
Conventioa  1936.  Similarly,  licenses  as 
operator  or  second-class  operator  of 
uninspected  towing  vessels  or  other 
licenses  which  authorize  such  service  do 
not  by  themselves,  authorize  service  on 
uninspected  towing  vessels  which  are 
subject  to  the  convention. 

(d)  In  addition  to  other  revisions 
described  in  this  document  i  15.905  of 
the  Final  Rule  incorporates  two 
additional  changes.  The  first  relates  to 
the  authority  of  mates  to  serve  as 
operators  of  uninspected  passenger 
vessels.  Part  10  of  the  final  rule  requires 
six  months  service  for  an  individual  to 
qualify  for  a  license  as  mate  of  Great 
Lakes,  inland  or  river  vessels  of  not 
more  than  200  gross  tons.  To  qualify  for 
a  license  as  <ypeniat  of  uninspected 
passenger  vessels,  an  individual  is 
required  to  have  12  months  service.  Two 
comments  objected  to  the  authorization 
for  these  mates,  with  their  reduced 
service  requirements,  to  serve  as 
operator  on  Great  Lakes  or  inland 
vessels.  The  Coast  Guard  concurs  and 
has.  therefore,  eliminated  the 
authorization  for  mates  of  Great  Lakes 
or  inland  vessels  of  not  more  than  200 
gross  tons  to  serve  as  operators  of 
uninspected  passenger  vessels.  The 
other  change  relates  to  gross  tonnage 
limitations  on  the  licenses  of  individuals 
authorized  by  this  section  to  serve  as 
operator  of  uninspected  passenger 
vessels,  i.e.  uninspected  vessels  of  less 
than  100  gross  tons  carrying  not  more 
than  six  passengers.  Operator  of 
uninspected  passenger  vessel  licenses 
are  not  issued  with  tonnage  limitations, 
therefore,  individuals  authorized  service 
on  these  vessels  by  S  15.905  should  not 
be  limited  by  the  gross  tonnage 
limitations  of  their  licenses.  Section 
S  15.905  has  been  revised  accordingly.  It 
should  be  noted  that  the  operator 
requirements  apply  to  self-propelled 
uninspected  passenger  vessels, 
therefore,  a  license  authorizing  service 
on  self-propelled  vessels  satisfies  the 
section  even  though  the  uninspected 
passenger  vessel  might  also  be  equipped 
with  sails. 

(e)  Section  15.910(b)  has  been 
amended  to  clarify  its  intent  that  an 
operator  of  uninspected  towing  vessels 
be  on  board  when  the  vessel  is  being 
operated  by  an  individual  whose  license 
authorizes  service  as  second-class 
operator  only  (as  opposed  to  a  license 
which  authorizes  service  as  both 
operator  and  second-class  operator  of 
uninspected  towing  vessels). 
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(f)  Section  15,915  has  been  revised  to 
provide  consistency  with  the  revision  to 
S  10.501  made  by  this  Final  Rule  and  to 
incorporate  the  specific  service 
authorities  allowed  for  designated  duty 
engineers. 

37.  Tug  and  barge  limitation  on  pilot's 
licenses:  One  commenter  disagreed  with 
the  tug  and  barge  combination  limitation 
on  a  firet  class  pilot's  license  or 
endoreement  which  is  permitted  under 

S  10.711(d).  The  commenter  stated  that 
the  pilot  hcense  should  not  be  trade/ 
vessel  restrictive  since  a  pilot  who  gains 
the  experience  and  passes  the 
examination,  including  the  chart  sketch, 
has  proven  his/her  professional 
competence.  The  Officer  in  Charge, 
Marine  Inspection  (OCMI)  has  always 
had  the  authority  to  impose  appropriate 
limitations  commensurate  with  the 
experience  of  the  applicant  with  respect 
to  class  or  type  of  vessel,  toimage.  route, 
and  waters  (46  CFR  10.701(c)). 
Therefore.  {  ia711(d)  does  not  give  the 
OCMI  any  new  or  additional  authority; 
he  already  has  it  The  discussion  in  the 
regulation  itself  ({  10.711(d))  regarding  a 
tug  and  barge  combination  limitation  is 
intended  as  clarification  and  guidance. 
We  agree  with  the  commenter  to  a 
certain  extent  in  that  in  the  majority  of 
cases  we  would  not  expect  the 
limitation  to  be  imposed.  However, 
there  are  drcumstances  that  due  to  the 
nature  of  the  waters  and  the  overall 
experience  of  the  applicant  self- 
propelled  vessel  experience  would  be 
necessary  to  obtain  a  first  class  pilot's 
license  or  endoreement  that  is  not 
restricted  to  tug  and  barge 
combinations. 

38.  Authority  to  "serve  as" pilot  on 
tank  barges:  One  commenter  stated  that 
in  the  S  15.812(e)  provision  permitting  an 
operator  to  "serve  as"  pilot  for  tank 
barges,  the  Coast  Guaitl  leaves  it  up  to 
the  operator  to  determine  the  geographic 
limits  of  the  route.  This  problem  stems 
from  the  fact  that  the  "serve  as"  pilot  is 
not  issued  a  pilot  license  or 
endoreement  that  describes  the  specific 
waters,  including  geographic  limitations, 
upon  which  he  is  authorized  to  serve  as 
pilot.  The  individual  master,  mate,  or 
operator  must  8eu-(;ertify  that  he  or  she 
has  become  qualified  by  acquiring  the 
required  round  trips  over  the  route  upon 
which  he  or  she  intends  to  serve  as  pilot 
Without  receiving  an  endoreement  the 
individual  does  not  have  any 
documentation  to  indicate  that  the  Coast 
Guard  concure  in  his  or  her 
interpretation  of  the  geographic  area 
upon  which  he  or  she  is  qualified  to 
serve.  The  Coast  Guard  is  in  the  process 
of  developing  a  Navigation  and  Vessel 
Inspection  Qrcular  (NVIC),  or  other 


suitable  document  which  would  identify 
the  geographic  limits  of  routes  for  the 
"serve  as"  pilot  Additionally,  the 
commenter  stated  that  the  Coast  Guard 
does  not  make  an  effort  to  verify  that 
the  required  number  of  roimd  trips  has 
been  made.  As  to  verification  of  the 
round  trips,  the  Coast  Guard  intends 
that  this  requirement  would  be  self- 
enforcing  due  to  the  consequences  of 
serving  as  a  pilot  without  a  valid 
license,  endorsement  or  authorization. 
The  same  commenter  asked  how  the 
"serve  as"  pilot  can  demonstrate  his 
local  knowledge  and  familiarify  with  the 
route  if  he  or  she  does  not  have  to  do  a 
chart  sketch.  In  the  case  of  the  "serve 
as"  pilot  the  required  round  trips 
provide  the  local  knowledge.  The 
commenter  also  asked  why  we  would 
permit  individuals  to  "serve  as"  pilot 
when  they  have  the  opportimify  to  be 
licensed  pilots.  The  Coast  Guard  does 
not  approach  licensing  requirements 
based  on  "the  opportunity  to  be 
licensed."  but  rattier,  on  reasonable 
safefy  standards  and  requirements.  In 
the  case  of  the  "serve  as"  pilot  our 
analysis  indicates  that  safefy  would  not 
be  sacrificed  by  permitting  individuals 
to  serve  as  pilot  without  taking  the  fint 
class  pilot  examination,  provided  they 
satisfy  the  other  requirements  identified 
in  the  regulations. 

39.  Recency  for  pilotage:  One 
commenter  stated  that  recency  of 
service  over  the  specified  watera  should 
be  required  for  an  individual  to  serve  as 
a  pilot  Section  15.812(d)  states  that  a 
licensed  master  or  mate  qualifying 
under  %  15.812(c)(2)  may  serve  as  pilot 
In  order  to  qualify  under  that  section,  an 
individual  must  comply  with  the  recency 
of  knowledge  provisions  of  46  CFR 
10.713  (see  9  15.812(c)(2)(ii)).  Therefore, 
recency  of  service  is  required  before  an 
individual  may  serve  as  pilot  under  the 
authorify  of  his  master  or  mate's  hcense. 
One  round  trip  over  the  route  within  the 
past  60  months  is  required. 

40.  Authority  to  require  pilots  on 
Great  Lakes  vessels-  One  comment 
stated  that  there  is  no  legal  authorify  to 
issue  a  blanket  requirement  for  pilots 
onboard  Great  Lakes  vessels  operating 
under  enrollment 

The  Coast  Guard  originally  required  a 
pilot  on  vessels  operating  on  the  Great 
Lakes  under  the  authorify  of  the  old  46 
U.S.C  404  which  was  amended  by  Pub. 
L  96-378  to  replace  the  word  "pilot" 
with  "deck  officer."  The  Coast  Guard  is 
authorized  under  46  U.S.C.  8101  to 
determine  the  complement  of  licensed 
individuals,  including  pilots,  considered 
necessary  for  a  vessel's  safe  operation. 
The  Coast  Guard  continues  to  require 
pilots  on  inspected  mechanically 


propelled  vessels  and  tank  barges 
inspected  under  46  U.S.C.  Chapter  37 
operating  on  the  Great  Lakes  under  this 
authorify. 

41.  Signaling  (flashing  light) 
proficiency:  Aside  from  the  preamble 
discussion  of  the  signahng  requirement 
for  licenses,  the  only  mention  of  this 
requirement  in  the  Interim  Final  Rule  is 
its  inclusion  in  the  table  of  subjects  for 
deck  licenses.  {  10.910.  A  strict 
interpretation  of  this  table  would 
preclude  an  individual  who  has 
successfully  completed  all  the 
examination  requirements,  except  the 
signaling  requirement  from  obtaining  a 
Ucense  as  third  mate,  second  mate,  chief 
mate,  or  master.  This  is  an  unintended 
reversal  of  a  longstanding  Coast  Guard 
policy  to  issue  the  license  where 
flashing  light  proficiency  is  deficient  but 
to  limit  the  tonnage  on  which  service  is 
authorized.  The  Coast  Guard  will 
continue  this  policy.  Therefore,  1 10.401 
of  the  final  rule  has  been  revised  to 

lit  the  issuance  of  a  Ucense  limited 
to  vessels  of  not  more  than  1600  gross 
tons  to  those  apphcants  who 
successfully  complete  aD  parts  of  the 
examination,  except  the  signaling 
requirement 

42.  Service  Requirements  for 
Endorsement  as  First  Class  Pilot:  As 
indicated  in  the  Interim  Final  Rule  (52 
FR  38858).  the  Coast  Guard  intended  to 
incorporate  the  substance  of  its  final 
rule  (50  FR  28106)  concerning  the 
professional  requirements  for  pilot 
licenses  by  reformatting  and 
reorganizing  it  to  be  consistent  with  the 
rules  for  Ucensing  of  maritime 
pereoimeL  pubhshed  simultaneously  (52 
FR  38614).  Comments  fixim  Coast  Guard 
Ucensing  officials  pointed  out  the 
unintended  elimination  in  the  Interim 
Fmal  Rule  of  specific  service 
requirements  for  an  endorsement  as  firet 
class  pilot  on  an  individual's  Ucense. 
Section  10.703  has  been  revised  in  the 
final  rule  to  restore  these  long  standing 
specific  service  requirements.  In 
addition.  {  10.701  is  revised  in  the  final 
rule  to  make  it  clear  that  endorsements 
as  firat  class  pilot  for  service  on  vessels 
of  1600  gross  tons  or  less  will  not  be 
issued.  Such  endoreements  are 
unnecessary,  as  S  15.812  authorizes 
appropriately  Ucensed  individuals  to 
serve  as  pilots  on  vessels  of  not  more 
than  1600  gross  tons. 

43.  Route  Familiarization 
Requirements:  An  individual  questioned 
whether  experience  as  an  observer 
would  satisfy  the  round  trip 
requirements  for  route  familiarization 
contained  in  {  10.705(b).  Observer 
experience  has  been  acceptable  since 
1965,  and  probably  before  that  The  pre- 
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)une  1965  pilot  itsgiilations  included  the 
sentence  "Experience  as  an  observer, 
properly  certified  by  the  master  and/or 
pilot  of  the  vessel  is  also  acceptable  in 
such  cases".  That  sentence  was 
replaced  in  the  present  regulations  with 
the  phrase  "or  in  cm  equivalent 
capacity".  We  considered  the 
"equivalent  capacity"  phrase  to  be 
broader  and  to  include  the  observer,  as 
it  was  not  our  intent  to  eliminate 
obser\'er  experience.  Therefore,  we  are 
adding  the  sentence  "Evidence  of  having 
completed  a  minimum  number  of  round 
trips  while  servicing  as  an  observer, 
properly  certified  by  the  master  and/or 
pilot  of  the  vessel,  is  also  acceptable"  to 
the  regulations  in  order  to  make  it 
clearer  that  observer  experience  is 
acceptable. 

Regulatory  Evaluation 

The  regulatory  evaluations  published 
with  the  Interim  Final  Rules  on  October 
16. 1967  (52  FR  38614  and  52  FR  38658) 
are  still  valid.  The  revisions  included  in 
this  final  rule  do  not  alter  the 
assumptions  or  coat  estimates 
previously  published. 

The  agency  certifies  that  these  final 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These  final 
rules  apply  to  licenses  for  individuals 
only.  The  residual  effects  on  training 
schools  may  be  a  minor  modification  in 
some  course  structures  to  reflect  exam 
topics  for  licenses,  course  title  changes 
to  reflect  new  license  titles,  and. 
possibly,  some  combining  of  courses  to 
account  for  the  deletion  of  most  trade 
restricted  Ucenses. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812.  and  it  has  been  determined  that 
the  final  ndes  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

These  final  rules  contain  no  new 
information  collection  requirements.  The 
information  collection  requirements  that 
they  do  contain  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
ReducHon  Act  (44  U.S.C  3501  et  seq.) 
and  have  been  approved  by  0MB.  The 
section  numbers  and  the  corresponding 
OMB  approval  numbers  are  listed  in 
S  iai07. 

A  regulatory  information  number 
(RIM)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 


document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects 

33  CFR  Part  155 

Oil  i>ollution.  Vessels. 

46  CFR  Parts  10  and  12 

Seamen,  Mcuine  safety,  Navigation 
(water).  Passenger  vessels. 

46  CFR  Part  15 

Seamen.  Vessels. 

46CFRPart30 

Administrative  practice  and 
procedure.  Barges.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Tank  vessels. 

46  CFR  Part  31 

Barges,  Flammable  materials.  Law 
enforcement  Marine  safety.  Tank 
vessels. 

46CFRPart3S 

Barges,  Marine  safety.  Navigation 
(water).  Reporting  requirements.  Tank 
vessels. 

46  CFR  Part  151 

Barges,  Flammable  materials. 
Hazardous  materials  trans|iprtation, 
Marine  safety,  Tank  vessels. 

46  CFR  Part  185 

Marine  safety.  Navigation  (water). 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

Accordinf^y,  the  interim  rules 
amending  46  CFR  Parts  1, 10, 15.  26. 35, 
157, 175. 185. 186.  and  187  which  were 
published  at  52  FR  38614  and  38658  on 
October  16. 1967.  are  adopted  as  final 
rules  with  the  following  changes.  In 
addition,  46  CFR  Parts  12,  3a  31,  and  151 
and  33  CFR  Part  155  are  amended  as  set 
forth  below. 

SUBCHAPTER  B-«ERCHAHT  MARINE 
OFFICERS  AND  SEAMEN 

PART  lO-UCCNSINQ  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  Part  10  is 
revised  to  read  as  foUoivs: 

Authority:  46  U.S.C  2103.  7101.  7701.  BIOS; 
49  Olt  1.45. 1.46;  |  iai07  also  issued  under 
the  autliority  of  44  U.S.C  3S07. 

2.  The  table  of  contents  for  Part  10  is 
amended  by  revising  the  section 
headings  for  %\  10.201. 10202. 10.219. 
10.410  and  10.42a  adding  h  10.421, 
redesignating  i  10.428  as  10.427  and 

S  10.429  as  10.428.  adding  a  new 
\  10.429.  removing  S  10.440.  adding 
{{  10.446  and  10.448.  redesignating 
S  10455  as  10.456  and  S  10.456  as  10.457. 


adding  new  9§  10.455  and  10.459, 
removing  S  10.460,  redesignating 
1 10.504  as  10.505.  adding  new  S  10.504. 
and  removing  S  10.905.  The  added  and 
revised  headings  read  as  follows: 

SUBCHAPTER  B-MERCHANT  MARINE 
OFFICERS  AND  SEAMEN 

PART  10— UCENSINQ  OF  MARITIME 
PERSONNEL 


Sutipart  B— Qenerai  Requtrements  for  aM 
Licenses  and  Certificates  of  flegMry 

0.201    Eligibility  for  Ucenses  and 
certificates  of  registry,  general. 

0.202    Issuance  of  licenses  and  certificates 
of  registry. 


0.219    Issuance  of  duplicate  license  or 
certificate  of  registry. 


I  Requli  eiiients  foe 


0.410    Requirements  for  deck  licenses  for 
vessels  of  not  more  than  1600  gross  tons. 


,a420    Service  requirements  for  mate  of 
ocean  steam  or  motor  vessels  of  not 
more  than  500  gross  tons. 

10.421     Service  requirements  for  mate  of 
near  coastal  steam  or  motor  vessels  of 
not  more  than  500  ^tMS  tons. 
«         •         *         * 

a429    Service  requirements  for  limited 
master  of  near  coastal  steam  or  motor 
vessels  of  not  more  tlian  100  gross  tons. 


0.446    Service  requirements  for  master  of 
Great  Lakes  and  inland  steam  or  motor 
vessels  of  not  more  than  500  gross  tons. 

a448    Service  requirements  for  mate  of 
Great  Lakes  and  inland  steam  or  motor 
vessels  of  not  more  ttian  500  gross  tons. 
*         *         *         • 

.a455  Service  requiremen'a  ''or  master  of 
Great  Lakes  and  inland  steam  or  motor 
vessels  of  not  more  than  100  gross  tons. 


a450    Service  requirements  for  master  or 
mate  of  rivers. 

•  *         *         * 

10.504    Application  of  deck  service  for 
limited  engineer  licenses. 

*  •         •         • 

3.  Section  10.103  is  amended  by 
revising  the  definitions  of  "Inland 
waters"  and  "Oceans",  and  by  adding 
the  definition  of  "Rivers"  in  alphabetical 
order. 


{10.103 
part 


Definitions  of  terms  used  In  tiris 


"Inland  Waters"  means  the  navigable 
waters  of  the  United  States  shoreward 


iier:; 


Federal  Register  /  Vol.  54.  No.  2  /  Wednesday.  January  4.  1989  /  Rules  and  Regulations 


133 


of  the  Boundary  Lines  as  described  in  46 
CFR  Part  7,  excluding  the  Great  Lakes. 
For  the  purposes  of  establishing  sea 
service  credit  the  waters  of  the  Inside 
Passage  between  Puget  Sound  and  Cape 
Spencer.  Alaska,  are  considered  as 
inland. 

•  •        •        *        • 

"Oceans"  means  the  waters  seaward 
of  the  Boundary  Lines  as  described  in  46 
CFR  Part  7.  For  the  purposes  of 
establishing  sea  service  credit  the 
waters  of  the  Inside  Passage  between 
Puget  Sound  and  Cape  Spencer,  Alaska, 
are  not  considered  oceans. 

•  •        »        •        ♦ 

"Rivers"  means  any  river,  canal,  or 
other  similar  body  of  water  designated 
by  the  Officer  in  Charge,  Marine 
Inspection. 

•  .        .        .■       .  -| 

4.  Section  10.107  is  amended  by 
revising  paragraphs  (b)  (1)  and  (2)  and 
removing  (b)(3)  through  (b)(5)  to  read  as 
follows: 


{10-107 


(b)  *  •  • 

(1)  OMB  2115-0514—46  CFR  10.201, 
10.202. 10.205. 10.207, 10.209. 

(2)  OMB  2115-0111—46  CFR  10J02. 
10303, 10.304, 10.480. 

5.  Section  10.201  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  (c),  (f)(1)  and  (f)(2)  to 
read  as  follows: 


{10.201    EHgMMyferl 
certiflcatos  of  registry,  ganeraL 

(a)  The  applicant  must  establish  to  the 
satisfaction  of  the  Officer  in  Charge, 
Marine  Inspection,  that  he  or  she 
possesses  all  of  the  qualifications 
necessary,  e.g..  age,  experience, 
character  references  and 
recommendations,  physical 
examination,  citizenship,  and  training, 
and  pass  a  professional  examination,  as 
appropriate,  before  a  license  or 
certificate  of  registry  is  issued. 

(b)  No  person  is  eligible  for  a  license 
or  certificate  of  registry  who  has  been 
convicted  by  a  court  of  record  of  a 
violation  of  the  dangerous  drug  laws  of 
the  United  States,  the  District  of 
Columbia,  or  any  state  or  territory  of  the 
United  States,  within  three  years  prior 
to  the  date  of  filing  the  application  (this 
period  may  be  extended  up  to  ten  years 
after  conviction,  if  the  gravity  of  the 
facts  or  circiunstances  of  the  case 
warrant)  or  who,  unless  he  or  she 
furnishes  satisfactory  evidence  of  cure, 
has  ever  been  the  user  of  or  addicted  to 
the  use  of  a  dangerous  drug. 

(c)  Except  as  provided  in  {  10.464(i)  of 
the  part  an  applicant  for  a  license  must 
demonstrate  an  ability  to  speak  and 
understand  English  as  found  in  the 


navigation  rules,  aids  to  navigation 
pubhcations.  emergency  equipment 
instructions,  machinery  instructions,  and 
radiotelephone  commimications 
instructions.  i 

***** 

(f)  *  •  *  I 

(1)  A  license  as  master  of  near 
coastal,  Great  Lakes  and  inland,  inland, 
or  river  vessels  of  25-200  gross  tons, 
third  mate,  third  assistant  engineer, 
mate  of  vessels  of  200-1600  gross  tons, 
assistant  engineer  of  fishing  industry 
vessels,  second-class  operator  of 
uninspected  towing  vessels,  radio 
officer,  assistant  engineer  (limited- 
oceans),  or  designated  duty  engineer  of 
vessels  of  not  more  than  4000 
horsepower,  may  be  granted  to  an 
applicant  who  has  reached  the  age  of  19 
years. 

(2)  A  hcense  as  limited  master  of  near 
coastal  vessels  of  not  more  than  100 
gross  tons,  limited  master  of  Great 
Lakes  and  inland  vessels  of  not  more 
than  100  gross  tons,  mate  of  Great  Lakes 
and  inland  vessels  of  25-200  gross  tons, 
mate  of  near  coastal  vessels  of  25-200 
gross  tons,  operator  of  iminspecled 
passenger  vessels,  or  designated  duty 
engineer  of  vessels  of  not  more  than 
1000  horsepower,  may  be  granted  to  an 
applicant  who  has  reached  the  age  of  18 
years. 


6.  Section  10.202  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b),  (d),  (g).  and  (h)  to  read 
as  follows: 

{ 10.202    Issuance  of  icenses  and 
certificates  of  registry. 

(b)  Any  person  who  is  found  qualified 
under  the  requirements  set  forth  in  this 
Part  is  issued  an  appropriate  license 
valid  for  a  term  of  five  years  from  date 
of  issue.  A  certificate  of  registry  does 
not  expire. 

(d)  Every  person  who  receives  an 
original  hcense  or  certificate  of  registry 
shall  take  an  oath  before  a  designated 
Coast  Guard  official  that  he  or  she  will 
faithfully  and  honestly,  according  to  his 
or  her  best  skill  and  judgment,  without 
concealment  or  reservation,  perform  all 
the  duties  required  by  law  and  obey  all 
lawful  orders  of  superior  officers.  Such 
an  oath  remains  binding  for  all 
subsequent  licenses  or  certificates  of 
registry  issued  to  that  person  unless 
specifically  renounced  in  writing. 
***** 

(g)  If  an  Officer  in  Charge,  Marine 
Inspection,  refuses  to  grant  an  applicant 
the  license  or  certificate  of  registry  for 
which  applied,  the  OCMI  will  furnish 


the  applicant  if  requested,  a  «vritten 
statement  setting  forth  the  cause  of 
denial. 

(h)  The  Officer  in  Charge,  Marine 
Inspection,  may  modify  the  service  and 
examination  requirements  in  this  Part  to 
satisfy  the  unique  qualification 
requirements  of  an  applicant.  The 
Officer  in  Charge,  Marine  Inspection, 
may  also  lower  the  age  requirement  for 
operator  of  uninspected  passenger 
vessels  license  applicants.  The  authority 
granted  by  a  license  will  be  restricted  on 
its  face  to  reflect  any  modifications 
made  under  the  authority  of  this 
paragraph.  Such  restrictions  shall  not  be 
removed  without  the  approval  of  the 
OCMI  issuing  the  license. 

{10.203    (Amsndsd) 

7.  The  table  in  {  10.203.  is  amended  by 
removing  "N/A"  in  the  third  column 
(citizenship  requirement),  and,  in  its 
place,  inserting  "Yes". 

8.  Section  10.205  is  amended  by 
revising  paragraphs  (c)(l)(u),  (d)(2) 
introductory  text  (d)(4),  (0(1),  and  (f)(2). 
by  adding  paragraph  (0(4),  by  revising 
the  introductory  text  of  paragraph  (h), 
and  paragraphs  (h)(l)(iu),  (h)(2)(ii),  and 
(h)(2)(iii),  by  adding  paragraph  (h)(2)(iv). 
and  by  revising  paragraph  (i)(l)  to  read 
as  follows: 

{10.205    Requirwnsnts  for  orfgtowi 
■csnsssand  csrtiflcates  of  registry. 

(c)  *  *  • 
(1) 

(ii)  Certificate  of  naturalization 
(original  must  be  presented;  photocopies 
are  unlawful). 

(d)  *  •  • 

(2)  For  an  original  license  as  master, 
mate,  pilot  or  operator,  the  applicant 
must  have  vision  correctable  to  at  least 
20/40  in  each  eye  and  uncorrected 
vision  of  at  least  20/200  in  each  eye.  The 
color  sense  must  be  determined  to  be 
satisfactory  when  tested  by  any  of  the 
following  methods,  without  the  use  of 
color  sensing  lenses:  /^ 

***** 

(4)  Where  an  applicant  does  not 
possess  the  vision,  hearing,  or  general 
physical  condition  necessary,  &e  OCML 
after  consultation  with  the  examining 
physician  or  physician's  assistant  may 
recommend  a  waiver  to  the 
Commandant  if  extenuating 
circumstances  warrant  special 
consideration.  Applicants  may  submit  to 
the  OCMI,  additional  correspondence, 
records  and  reports  in  support  of  this 
request.  In  this  regard,  recommendations 
from  agencies  of  the  Federal 
Government  operating  government 
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vessels,  ss  well  as  owcprs  snd 
operators  of  private  vessels,  made  in 
behalf  of  their  employees,  will  be  gtven 
full  consideration.  Waivers  an  not 
nomally  yanted  to  an  applicant  whose 
corrected  vision  in  the  better  eye  is  not 
at  least  20/40  for  deck  licenses  or  20/50 

for  engineer  licenses. 
•        •        •        •        • 

(f)  Character  check  and  referencee.  (1) 
Each  applicant  for  an  original  license 
shall  submit  Mrrittea  recommendatiocs 
concerning  the  applicant's  s«dtability  for 
duty  from  a  master  and  two  other 
licensed  ofHcers  of  vessels  on  which  the 
applicant  has  served  For  a  license  as 
engineer  or  as  pilot,  at  least  one  of  the 
recommendations  must  be  from  the  chief 
engineer  or  licensed  pilot  respectively, 
of  a  vessel  on  which  the  applicant  has 
served.  For  a  license  as  engineer  where 
service  was  obtained  on  vessels  not 
carrying  a  licensed  engineer  and  for  a 
license  as  operator  of  uninspected 
towing  vessels,  the  recommendations 
may  t)e  from  recent  marine  emplojrers 
with  at  least  one  reconuneodation  from 
a  master,  operator,  or  person  in  charge 
of  s  vessel  upon  which  the  spplicant  has 
served.  When  an  applicant  qualifies  for 
a  license  through  an  approved  training 
school  one  of  the  character  references 
mtut  be  an  ofBdal  of  that  school.  For  a 
license  for  which  no  commercial 
experience  may  be  required  such  as: 
Master  or  mate  25-200  gross  tons, 
operator  of  uninspected  passenger 
vessels,  radio  officer  or  certificate  of 
registry,  the  applicant  may  have  the 
written  recommendations  of  three 
persons  who  have  knowledge  of  the 
applicant's  suitability  for  duty. 

(2)  Each  applicant's  fingerprints  an 
taken  during  the  application  process. 
The  fingerprints  are  checked  against  the 
records  of  law  enforcement  and  o^er  ' 
government  agencies.  The  application  of 
any  person  may  be  rejected  when 
information  has  been  brought  to  the 
attention  of  the  OCMI  which  indicates 
that  the  applicant's  habits  of  life  and 
character  are  such  ss  to  warrant  the 
belief  that  the  applicant  cannot  be 
entrusted  with  the  duties  and 
responsibihties  of  the  license  or 
certificate  of  registry  for  which 
application  is  made.  In  the  event  an 
application  is  rejected,  the  applicant  is 
notified  in  writing  of  the  reason(8)  for 
rejection  and  advised  that  the  appeal 
procedures  in  i  10.204  of  this  part  apply. 
No  examination  is  given  pending 
decision  on  appeal. 
•        •        •        «        « 

(4)  In  the  event  a  license  or  certificate 
of  registry  has  slready  been  issued 
when  information  about  the  applicant's 
habits  of  life  and  character  is  brought  to 


the  attention  of  the  OCML  if  soch 
information  warrants  the  belief  that  the 
applicant  cannot  be  entrastsd  with  the 
duties  and  rasponsibUities  of  the  Ucense 
or  certificata  of  registry  issued,  or  if 
such  information  indicates  that  the 
application  for  the  Ucense  or  certificate 
of  registry  was  false  or  incomplete,  the 
CX]MI  may  notify  the  holdCT  in  writing 
that  the  Uoensa  or  certificate  of  registry 
is  considered  null  and  void  direct  the 
holder  to  return  it  to  the  OCML  and 
advise  the  holder  that  upon  return  of 
the  license  or  certificate  of  registry,  the 
appeal  procedures  of  |  ia204  of  this 
part  apply. 
•        •       •       •       • 

(h)  First  aid  and  cardiopulmonary 
retuMoitation  (CPR)  course  certificates. 
All  applicants  for  an  original  license  or 
certificate  of  registry,  except  as 
provided  hi  ii  10,420. 10.456,  and  ia4e6 
of  this  part  must  present  to  the  OCMI: 

(iii)  A  course  the  OCMI  determines 
meets  or  exceeds  the  standards  of  the 
American  Red  Cross  courses;  and. 

(2)  *  *  • 

(ii)  The  American  Heart  Association: 

(iii)  A  Coast  Guard  approved  C7R 
training  course;  or, 

(iv)  A  course  the  OCMI  determines 
meets  or  exceeds  the  standards  of  the 
American  Red  Cross  or  American  Heart 
Association  couraes. 

(i)  Profeasional  examination.  (1) 
When  an  applicant's  experience  and 
training  are  found  to  be  satisfactory  and 
the  appbcant  is  eligible  in  all  other 
respects,  the  OCMI  examines  the 
applicant  in  writing;  except  that  if  the 
license  is  to  be  limited  to  uninspected 
fishing  industry  vessels,  the  applicant 
may  request  an  oral-assisted 
examination.  The  alternative  of  an  oral- 
assisted  examination  is  also  available  to 
applicants  for  deck  or  engineer  licenses 
limited  to  500  gross  tons.  If  there  is 
demonstrated  difficulty  in  reading  and 
underatanding  the  questions,  the  oral- 
assisted  examination  shall  be  offered. 
Any  Ucense  based  on  oral-assisted 
examination  is  Umited  to  the  specific 
route  and  type  of  vessel  upon  which  the 
majority  of  experience  was  obtained. 
The  instructions  for  administration  of 
examinations  and  the  lists  of  subjects 
for  all  ticenses  are  contained  in  Subpart 
I  of  this  Part.  A  record  indicating  the 
subjects  covered  is  placed  in  the 
applicant's  license  file. 

9.  Section  10.207  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)(5)  to  read  as  follows: 


f1tJ07 

Oil 


(c)  •  •  • 

(5)  *  *  *  An  applicant  who  has 
obtained  tiie  qualifying  experience  on 
foreign  vessels  shaU  submit  satisfactory 
documentary  evidence  of  such  service 
(including  any  necessary  translations 
into  Eng^sh)  in  the  fotms  prescribed  by 
paragraph  (c)(2)  of  diis  section. 
•        *        •        •        • 

la  Section  10200  is  amended  by 
revising  the  fint  sentence  of  paragraph 
(a),  by  removing  paragraph  (c)(2)  and 
redesignating  paragraphs  (c)(3)  tiirough 
{c)(5)  as  paragraphs  (cK2)  tiirough  (c)(4). 
respectively,  by  revising  the  new 
paragraph  (c)(4),  by  revising  paragraphs 
(e)(3)(i)(B).  (e)(3)(i)(C),  and  (0.  and  by 
adding  paragraph  (g)  to  read  as  follows: 


(a)  General.  Except  as  provided  in 
paragraph  (g)  of  this  section,  appUcants 
for  renewal  of  licenses  shall  establish 
that  they  possess  all  of  the 
qualifications  necessary  before  they  are 
issued  a  renewal  of  license.  *  *  * 


(c)(4)  An  applicant  for  renewal  of  a 
radio  officer's  license  shall,  in  addition 
to  meeting  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
present  a  currently  valid  license  as  firat- 
or  second-class  radiotelegraph  operator 
issued  by  the  Federal  Communications 
Commission.  iTiis  license  is  returned  to 

the  applicant 

*  •        •        •        * 

Ce)  •  •  • 
(3)  *  •  • 
(i)  •  •  • 

(B )  The  license  to  be  renewed,  or  a 
photocopy  of  the  license,  including  the 
back  and  all  attachments,  if  it  is 
unexpired: 

(C)  A  certification  from  a  Ucensed 
physician  or  physician's  assistant  in 
accordance  with  paragraph  (d)  of  this 
section: 

•  *        •        •        • 

(f)  Reissue  of  expired  license. 
Whenever  an  applicant  applies  for 
reissuance  of  a  license  more  than  12 
months  after  expiration,  the  applicant 
must  complete  an  approved  course  or 
pass  the  complete  examination  for  that 
license  to  demonstrate  continued 
professional  knowledge.  The 
examination  may  be  oral-assisted  if  the 
license  being  renewed  was  awarded  on 
such  an  oral  exam.  In  the  case  of  an 
expired  radio  officer's  Ucense,  the 
Ucense  may  be  reissued  upon 
presentation  of  a  valid  first-  or  second- 
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class  radiotelegrapa  operator  Ucense 
issued  by  the  Federal  Communications 
Commission. 

(g)  Inactive  license  renewal.  (1) 
AppUcants  for  renewal  of  Ucenses  who 
are  unwilling  or  otherwise  unable  to 
meet  the  requirements  of  paragraphs  (c) 
or  (d)  of  this  section  may  renew  their 
Ucenses,  with  the  foUowing  restrictive 
endoraement  placed  on  the  back  of  the 
license:  "License  renewed  for  continuity 
purposes  only;  service  under  the 
autiiority  of  this  Ucense  is  prohibited." 
Holdera  of  Ucenses  with  this  "continuity 
endorsement"  may  have  the  prohibition 
rescinded  at  any  time  by  satisfying  the 
renewal  requirements  in  paragraphs  (c) 
and  (d)  orUiis  section. 

(2)  AppUcations  for  renewal  of  a 
Ucense  with  the  continuity  endorsement 
must  include: 

(i)  The  Ucense  to  be  renewed,  or  a 
photocopy  of  the  Ucense,  including  the 
back  and  aU  attachments,  if  it  is 
unexpired:  and, 

(U)  A  signed  statement  from  the 
appUcant  attesting  to  an  awareness  of 
the  restrictions  to  be  placed  on  the 
renewed  Ucense,  and  of  the 
requirements  for  rescinding  the 
continuity  endoraement 

11.  Section  10.211  is  amended  by 
revising  paragraph  (c)  to  feed  as 
follows: 

S10.211    CrsdHabtessrvicaancI 
equivalents  for  Icensing  purpos—. 

•  •        *        •        ♦ 

(c)  Service  on  mobile  offshore  drilling 
units  is  creditable  for  raise  of  grade  of 
Ucense.  Evidence  of  one  year's  service 
as  mate  or  equivalent  while  holding  a 
license  as  third  mate,  or  as  engineering 
officer  of  the  watch  or  equivalent  wdiile 
holding  a  Ucense  as  third  assistant 
engineer,  is  acceptable  for  a  raise  of 
grade  to  second  mate  or  second 
assistant  engineer,  respectively; 
however,  any  subsequent  raises  of  grade 
of  unlimited,  nonrestricted  Ucenses  must 
include  a  minimum  of  six  months  of 

service  on  conventional  vessels. 

•  *        •        •        * 

12.  Section  10.217  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

910.217    Examination  procaduras  «td 

lofl 


(a)(1)  The  examinations  for  all  deck 
and  engineer  unlimited  Ucenses  are 
administered  at  periodic  intervals.  If  the 
appUcant  fails  three  or  more  sections  of 
the  examination,  a  complete 
reexamination  must  be  taken,  but  may 
be  taken  during  any  of  the  scheduled 
exam  periods.  On  the  subsequent  exam, 
if  the  appUcant  again  fails  three  or  more 
sections,  at  least  three  months  must 


lapse  before  another  complete 
examination  is  atiempted.  If  an 
appUcant  fails  one  or  two  sections  of  an 
examination,  he  or  she  may  be  retested 
twice  on  these  sections  during  the  next 
three  months.  If  the  appUcant  does  not 
successfully  complete  these  sections 
within  the  three  month  period  a 
complete  reexamination  must  be  taken, 
after  a  lapse  of  at  least  three  months 
from  the  date  of  the  last  retest  The 
three  month  retest  period  may  be 
extended  by  the  OCMI  if  the  examinee 
presents  discharges  documenting  sea 
time  which  prevented  the  taking  of  a 
retest  during  the  three  month  period. 
The  retest  period  may  not  be  extended 
beyond  seven  months  from  the  initial 
examination. 


13.  Section  10.219  is  revised  to  read  as 
foUows: 

110.219    Issuanoa  of  dupfteate  Icanse  or 
canmcaia  or  lagisuy. 

Whenever  a  pereon  to  whom  a  Ucense 
or  certificate  of  registry  has  been  issued 
loses  the  Ucense  or  certificate,  that 
peraon  shall  report  the  loss  to  any 
OCMI.  A  dupUcate  license  or  certificate 
may  be  issued  by  an  OCMI  Usted  in  the 
note  foUowing  S  1.05(b)  of  this  Part  after 
receiving  an  apphcation  with  an 
affidavit  describing  the  circumstances  of 
the  loss  from  the  appUcant  and 
verification  of  the  Ucense  or  certificate 
record  from  the  Regional  Examination 
Center  where  it  was  issued  or  from  the 
Commandant  The  dupUcate  will  be 
prepared  in  the  same  format  and 
wording  as  the  license  or  certificate 
being  replaced.  A  dupUcate  Ucense  is 
issued  for  the  unexpired  term  of  the  lost 
Ucense.  DupUcate  Ucenses  and 
certificates  of  registry  bear  the  following 
statement  "This  Ucense  (or  certificate] 
replaces  License  (or  Certificate)  Number 
issued  at on  the  above  date." 

14.  Section  10.304  is  amended  by 
revising  paragraph  (a)  to  read  as 
foUows: 

i10J04    Subalttutlon  Of  training  tar 
laQuirad  servioa. 

(a)  Satisfactory  completion  of  certain 
training  couraes  approved  by  the 
Commandant  may  be  substituted  for  a 
portion  of  the  required  service  for  many 
deck  and  engineer  licenses  and  for 
qualified  ratings  of  unlicensed 
pereonnel.  The  Ust  of  aU  currently 
approved  couraes  of  instruction 
including  the  equivalent  service  and 
appUcable  Ucenses  and  ratings  is 
maintained  by  Commandant  (G-MVP). 
Satisfactory  completion  of  an  approved 
training  couree  may  be  substituted  for 
not  more  than  two-thirds  of  the  required 
service  on  deck  or  in  the  engine 


department  for  deck  or  engineer 
Ucenses,  respectively,  and  for  qualified 
ratings. 

15.  Section  10.401  is  amended  by 
revising  paragraph  (d)  and  the 
introductory  text  of  paragraph  (g),  and 
by  adding  a  new  paragraph  (h)  to  read 
as  foUows: 


{10.401 


(d)  A  Ucensee  having  a  master  or  mate 
near  coastal  Ucense  obtained  with 
ocean  service  may  have  the  Ucense 
?ndoreed  for  ocean  service  by 
completing  the  appropriate  examination 
deficiencies,  provided  that  the 
additional  service  requirements  of 
paragraph  (e)  of  this  section  do  not 
apply. 
•        •        •        •        • 

(g)  In  order  to  obtain  a  master  or  mate 
Ucense  with  a  tonnage  limit  above  200 
gross  tons,  or  a  Ucense  for  200  gross  tons 
or  less  with  an  ocean  route,  whether  an 
original,  raise  in  grade,  or  increase  in 
the  scope  of  Ucense  authority  to  a  higher 
tonnage  category,  the  applicant  must 
successfully  complete  the  foUowing 
training  and  examination  requirements: 

(h)  Each  applicant  for  a  deck  Ucense 
which  authorizes  service  on  vessels 
above  1600  gross  tons  on  ocean  or  near 
coastal  watera,  whether  original  or  raise 
of  grade,  must  pass  a  practical  signaling 
examination  (fiashing  light).  A  license 
appUcant  who  fails  in  practical 
signaling,  but  passes  every  other  part  of 
the  examination,  may  be  issued  a 
Ucense  with  a  1600  gross  ton  limitation. 
The  tonnage  limitation  can  be  removed 
upon  successful  completion  of  the 
signaling  examination. 

16.  Section  10.402  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)(3), 
and  by  adding  paragraph  (d)  to  read  as 
foUows: 

{ 10.402  Tonnags  re^uframanls  tor  ocean 
or  near  coastal  leanMS  tor  vaasets  of  ovsr 
1900  gross  tona. 

(a)  To  qualify  for  an  ocean  or  near 
coastal  Ucense  for  vessels  of  any  gross 
tons,  aU  the  required  experience  must  be 
obtained  on  vessels  of  over  200  gross 
tons.  At  least  one-half  of  the  required 
experience  must  be  obtained  on  vessels 
of  over  1600  gross  tons. 

(b)  If  the  appUcant  for  an  original  or 
raise  of  pade  of  a  Ucense  as  master  or 
mate  does  not  have  the  service  on 
vessels  over  1600  gross  tons  required  by 
paragraph  (a)  of  this  section,  or  is 
qualifying  for  third  mate  under  the 
provisions  of  paragraph  S  10.407(c)  of 
this  subpart  a  tonnage  limitation  is 
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placed  on  the  license  based  on  the 
applicant's  qualifying  experience.  *  *  ' 

(c)  •  •  • 

(3)  When  the  apphcant  has  12  months 
of  service  as  able  seaman  on  vesaels 
over  1600  gross  tons  while  holding  s 
license  ss  third  mate,  all  loonage 


limitations  on  the  third  mate's  license 
are  removed. 

(d)  Individuals  holding  licenses  as 
master  or  mate  of  vessels  of  not  more 
than  1600  gross  tons,  not  more  than  500 
gross  tons,  or  not  more  than  25-200 
gross  tons  are  prohibited  from  using  the 
provisions  of  paragraph  (c)  of  this 


section  to  increase  the  tonnages  of  their 
licenses. 

17.  Section  10.403  is  amended  by 
removing  Figures  10.403-1  and  10.403-2 
and  replacing  them  with  Figure  10.403  as 
follows: 

OOOe  4S10-14-II 


FIGURE  1 0.403       DECK  UCENSE  STRUCTURE 
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18.  Section  ia406  ia  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

J  10.406    Service  feQuiremenla  tor  second 
mate  of  ocean  ornear  eoastai  tieam  or 
motor  veeaels  of  any  groaa  tone. 
•        •        •        •        • 

(b)  •  •  • 

(2)  Service  on  ocean  steam  or  motor 
vessels  as  boatswain,  able  seaman,  or 
quartermaster  while  holding  a  certificate 
as  able  seaman,  which  may  be  accepted 
on  a  two-for-one  basis  to  a  maximum 
allowable  substitution  of  six  months  (12 
months  of  experience  equals  6  months  of 
creditable  service);  or, 
«        •        •        •        • 

19.  Section  10.410  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  introductory  text  and  by 
removing  paragraph  (c)  to  read  as 
follows: 


§10.410    Requirements  for  deck  I 

for  vesaels  of  not  more  ttian  1600  groee 


(a)  Licenses  as  master  and  mate  of 
vessels  of  not  more  than  1600  gross  tons 
are  issued  in  the  following  tonnage 
categories: 
•        •        •        •        • 

20.  Section  10.412  is  revised  to  read  as 

follows: 

$10,412    Servtee  requtrements  for  master 
of  ocean  or  near  coastal  steam  or  motor 
vessels  of  not  more  titan  1600  groee  tone. 

The  minimum  service  required  to 
qualify  an  applicant  for  a  license  as 
master  of  ocean  or  near  coastal  steam  or 
motor  vessels  of  not  more  than  1600 
gross  tons  is: 

(a)  Four  years  total  service  on  ocean 
or  near  coastal  waters.  Service  on  Great 
Lakes  and  inland  waters  may  substitute 
for  up  to  two  years  of  the  required 
service.  Two  years  of  the  required 
service  must  have  been  on  vessels  of 
over  100  gross  tons.  Two  years  of  the 
required  service  must  have  been  as  a 
master,  mate,  or  equivalent  supervisory 
position  while  holding  a  license  as 
master,  mate,  operator  of  uninspected 
towing  vessels,  or  operator  of 
uninspected  passenger  vessels.  One 
year  of  the  service  as  master,  mate,  or 
equivalent  supervisory  position  must 
have  been  on  vessels  of  over  100  gross 
tons;  or, 

(b)  An  applicant  holding  a  license  as 
chief  mate  or  second  mate  of  ocean  or 
near  coastal  steam  or  motor  vessels  of 
over  1600  gross  tons  is  eligible  for  this 
license  upon  completion  of  a  limited 
examination. 

21.  Section  ia414  is  revised  to  read  as 
follows: 


§  lu.414  Senrtoe  requtremente  for  mate  of 
ocesn  siMni  or  momr  veeeeie  oi  noi  more 
than  1600  groea  tone. 

The  minimum  service  required  to 
qualify  an  applicant  for  a  license  as 
mate  of  ocean  steam  or  motor  vessels  of 
not  more  than  1600  gross  tons  is: 

(a)  Three  years  total  service  in  the 
deck  department  of  ocean  or  near 
coastal  steam  or  motor,  sail,  or  auxiliary 
sail  vessels.  Service  on  Great  Lakes  and 
inland  waters  may  substitute  for  up  to 
18  months  of  the  required  service.  One 
year  of  the  required  service  must  have 
been  on  vessels  of  over  100  gross  tons. 
One  year  of  the  required  service  must 
have  been  as  a  master,  mate,  or 
equivalent  supervisory  position  while 
holding  a  license  as  master,  mate, 
operator  of  uninspected  towing  vessels, 
or  operator  of  uninspected  passenger 
vessels.  Six  months  of  the  required 
service  as  master,  mate,  or  equivalent 
supervisory  position  must  have  been  on 
vessels  of  over  100  gross  tons;  or, 

(b)  Three  years  total  service  in  the 
deck  department  on  ocean  or  near 
coastal  steam  or  motor,  sail,  or  auxiliary 
sail  vessels  of  over  200  gross  tons.  Six 
months  of  the  required  service  must 
have  been  as  able  seaman. 

22.  Section  10.416  is  revised  to  read  as 
follows: 

S  10.416  Service  requirements  for  mate  of 
near  coaetal  steam  or  motor  veeeeie  of  not 
more  ttian  1600  gross  tons. 

The  minimum  service  required  to 
qualify  an  applicant  for  a  license  as 
mate  of  near  coastal  steam  or  motor 
vessels  of  not  more  than  1600  gross  tons 
is  two  years  total  service  in  the  deck 
department  of  ocean  or  near  coastal 
steam  or  motor,  sail,  or  auxiliary  sail 
vessels.  Service  on  Great  Lakes  and 
inland  waters  may  substitute  for  up  to 
one  year  of  the  required  service.  One 
year  of  the  required  service  must  have 
been  on  vessels  of  over  100  gross  tons. 
Six  months  of  the  required  service  must 
have  been  as  able  seaman,  boatswain, 
quartermaster,  or  equivalent  position  on 
vessels  of  over  100  gross  tons  while 
holding  a  certificate  as  able  seaman. 

23.  Section  10.418  is  revised  to  read  as 
follows: 

{10.416    Service  requirements  for  meeler 
of  ooeen  or  neer  eoeetal  steam  or  motor 
veeeeie  of  not  more  ttian  500  groee  tone. 

The  minimimi  service  required  to 
qualify  an  applicant  for  a  hcense  as 
master  of  ocean  or  near  coastal  steam  or 
motor  vessels  of  not  more  than  500  gross 
tons  is: 

(a)  Three  years  total  service  on  ocean 
or  near  coastal  waters.  Service  on  Great 
Lakes  and  inland  waters  may  substitute 
for  up  to  18  months  of  the  required 
service.  Two  years  of  the  required 
service  must  have  been  as  a  master. 


mate,  or  equivalent  supervisory  position 
while  holding  a  license  as  master,  mate, 
or  operator  of  uninspected  passenger 
vessels.  One  year  of  the  required  service   . 
as  master,  mate,  or  equivalent 
supervisory  position  must  have  been  on 
vessels  of  over  50  gross  tons. 

(b)  An  applicant  holding  a  license  as 
operator  of  uninspected  towing  vessels 
authorizing  service  on  ocean  or  near 
coastal  waters  is  eligible  for  this  license 
after  six  months  of  service  as  operator 
of  uninspected  towing  vessels  on  ocean 
or  near  coastal  waters  and  completion 
of  a  limited  examination.  This  requires 
three  and  one-half  years  of  service.  Two 
years  of  this  service  must  have  been 
served  while  holding  a  license  as 
operator,  second-class  operator,  or 
mate. 

24.  Section  10.420  is  revised  to  read  as 
follows: 

i  10.420  Service  requirements  for  mate  of 
ocean  steam  or  motor  vessels  of  not  more 
than  500  gross  tons. 

The  minimum  service  required  to 
qualify  an  applicant  for  a  Ucense  as 
maie  of  ocean  steam  and  motor  vessels 
of  not  more  than  500  gross  tons  is  two 
years  total  service  in  the  deck 
department  of  ocetm  or  near  coastal 
steam  or  motor,  sail,  or  auxiliary  sail 
vessels.  Service  on  Great  Lakes  and 
inland  waters  may  substitute  for  up  to 
one  year  of  the  required  service.  One 
year  of  the  required  service  must  have 
been  as  a  master,  mate,  or  equivalent 
supervisory  position  while  holding  a 
license  as  master,  mate,  operator  of 
uninspected  towing  vessels,  or  operator 
of  uninspected  passenger  vessels.  Six 
months  of  the  required  service  as 
master,  mate,  or  equivalent  supervisory 
position  must  have  been  on  vessels  of 
over  50  gross  tons. 

25.  Section  10.421  is  added  to  Subpart 
D  to  read  as  follows: 

S  10.421  Service  requirements  for  male  of 
near  coastal  steam  or  motor  veeeeie  of  not 
more  ttian  500  groee  tone. 

The  minimum  service  required  to 
qualify  an  applicant  for  a  license  af 
mate  of  near  coastal  steam  or  motor 
vessels  of  not  more  than  500  gross  tons 
is  two  years  total  service  in  the  deck 
department  of  ocean  or  near  coastal 
steam  or  motor,  sail,  or  auxiliary  sail 
vessels.  Service  on  Great  Lakes  and 
inland  waters  may  substitute  for  up  to 
one  year  of  the  required  service.  Oiie 
year  of  the  required  service  must  hbve 
been  on  vessels  of  over  50  gross  tons. 
Three  months  of  the  required  service 
must  have  been  as  able  seaman, 
boatswain,  quartermaster,  or  equivalent 
position  on  vessels  of  over  50  gross  tons 
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while  holding  a  certificate  as  able 
sefunan. 

28.  SecUoa  10.422  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 


(10.422    T< 
quaMyIng 
master  or 
200 


ofnoti 


(b)'  •  • 

(4)  Six  months  additional  service  in 
the  deck  department  on  vessels  within 
the  highest  tonnage  increment  on  the 
license.  In  this  case,  the  tonnage 
limitation  may  be  raised  one  increment. 
•        *        *        •        « 

27.  Sectkw  10i424  is  revised  to  read  as 
follo%v*:  V 


Sia424 
ofi 


requirements  for 
or  motor  veeaels  of  not 


(a)  The  sunimom  service  required  to 
qualify  an  applicant  for  a  license  as 
master  of  ocean  steam  or  motor  vessels 
of  not  more  than  200  gross  tons  is: 

(1)  Three  years  total  service  on  ocean 
or  near  coastal  waters.  Service  on  Great 
Lakes  and  inland  waters  may  substitute 
for  up  to  18  months  of  the  required 
service.  Two  years  of  the  required 
service  must  have  been  as  master,  mate, 
or  equivalent  supervisory  position  while 
holding  a  license  as  master,  as  mate,  or 
as  operator  of  uninspected  passenger 
vessels;  or, 

(2)  Two  years  total  service  as  a 
licensed  operator  or  second-class 
operator  of  ocean  or  near  coastal 
uninspected  towing  vessels.  Completion 
of  a  limited  examination  is  also 
required. 

(b)  In  order  to  obtain  an  endorsement 
on  this  license  for  sail  or  auxiliary  sail 
vessels,  the  applicant  must  submit 
evidence  of  12  months  of  service  on  sail 
or  auxiliary  sail  vessels.  The  required  12 
months  of  service  may  have  been 
obtained  prior  to  issuance  of  the 
master's  licmse. 

(c)  In  addition  to  any  required 
examination,  the  applicant  must  comply 
with  the  requirements  listed  in 

§  10.401(g)  of  this  subpart. 

28.  Section  10.426  is  revised  to  read  as 
follows: 

910.426  Service  requirements  for  master 
of  near  coaetal  steam  or  motor  vessels  of 
not  more  tttan  200  gross  tons. 

(a)  The  minimum  service  required  to 
qualify  an  applicant  for  a  license  as 
master  of  near  coastal  steam  or  motor 
vessels  of  not  more  than  200  gross  tons 
is: 

(1)  Two  years  total  service  on  ocean 
or  near  coastal  waters.  Service  on  Great 
I.ake8  and  inland  waters  may  substitute 


for  up  to  one  year  of  the  required 
service.  One  year  of  the  required  service 
must  have  been  as  a  master,  mate,  or 
equivalent  supervisory  position  while 
holding  a  license  as  master,  as  mate,  or 
as  operator  of  uninspected  passenger 
vessels:  or, 

(2)  One  year  of  total  service  as  a 
licensed  operator  or  second-class 
operator  of  ocean  or  near  coastal 
uninspected  towing  vessels.  Completion 
of  a  limited  examinatioa  is  also 
required. 

(b)  In  order  to  obtain  an  endorsement 
on  this  license  for  sail  or  auxiliary  sail 
vessels,  the  applicant  must  submit 
evidence  of  12  months  of  service  on  sail 
or  auxiliary  sail  vessels.  The  required  12 
months  of  service  may  have  been 
obtained  prior  to  issuance  of  tlte 
master's  license. 

29.  Section  ia428  is  redesignated  as 
9  10.427  and  pbragrapiis  (a)(1),  and 
(a)(2),  and  (b)  are  revised  to  read  as 
follows: 

910.427  Service  rsquirsaMnts  for  mats  of 
nMTcoMtal  steam  or  motor  veeaels  of  not 
morw  tlMn  200  groee  tone. 

(a)  *  *  * 

(1)  Twelve  months  total  service  in  the 
deck  department  of  ocean  or  near 
coastal  steam  or  motor,  sail  or  auxiliary 
sail  vessels.  Service  on  Great  Lakes  and 
inland  waters  may  substitute  for  up  to 
six  months  of  the  required  service;  or. 

(2)  Three  months  of  service  in  the 
deck  department  of  steam  or  motor 
vessels  operating  on  ocean,  near 
coastal.  Great  Lakes  or  inland  waters 
while  holding  a  Ucense  as  master  of 
inland  steam  or  motor,  sail  or  auxiliary 
sail  vessels  of  not  more  than  200  gross 
tons. 

(b)  The  holder  of  a  license  as  operator 
of  uninspected  passenger  vessels  with  a 
near  coastal  route  endorsement  may 
obtain  this  Ucense  by  successfully 
completing  an  examination  on  rules  and 
regulations  for  small  passenger  vessels. 
•        *        •        •        • 

30.  Section  ia420  is  redesignated  as 
9  10.428  and  revised  to  read  as  follows: 

§10.426    Service  requirements  for  master 
of  near  coaetal  steam  or  motor  vessels  of 
not  more  ttum  100  gross  tons. 

(a)  The  minimum  service  required  to 
qualify  an  appUcant  for  a  Ucense  as 
master  of  near  coastal  steam  or  motor 
vessels  of  not  more  than  100  gross  tons 
is  two  years  total  service  in  the  deck 
department  of  steam  or  motor,  sail,  or 
auxiliary  sail  vessels  on  ocean  or  near 
coastal  waters.  Service  on  Great  Lakes 
and  inland  waters  may  substitute  for  up 
to  one  year  of  the  required  service. 

(b)  In  order  to  obtain  an  endorsement 
on  this  license  for  sail  or  auxiliary  sail 


vessels,  the  applicant  must  submit 
evidence  of  12  months  of  service  on  sail 
or  auxiliary  sail  vessels.  The  required  12 
months  of  service  may  have  been 
obtained  prior  to  issoance  of  tiie  Ucense. 

31.  New  9  10.429  is  added  to  Subpart 
D  to  read  as  follows: 

910.429    Sarvtea 
ofnM 
I  of  not  more 


(a)  Limited  masters'  licenses  for  near 
coastal  vessels  of  not  more  than  100 
gross  tons  may  be  issued  to  applicants 
to  be  employed  by  organizations  such  as 
yacht  clubs,  marinas,  formal  camps  and 
educaUonal  institutions.  A  Ucense 
issued  under  this  section  is  limited  to 
the  specific  activity  and  the  locaUfy  of 
the  yacht  dub,  marina  or  camp.  In  order 
to  obtain  this  restricted  Ucense.  an 
appUcant  must: 

(1)  Have  four  months  of  service  on 
any  waters  in  the  operation  of  the  type 
of  vessel  for  which  the  Ucense  is 
requested; 

(2)  Satisfactorily  complete  a  safe 
boating  course  approved  by  the  National 
Association  of  State  Boating  Law 
Administrators,  or  a  safe  boating  course 
conducted  by  the  U.S.  Power  Squadron 
or  the  American  Red  Cross,  or  a  Coast 
Guard  approved  course.  This  course 
must  have  been  completed  within  five 
years  before  the  date  of  application; 
and. 

(3)  Pass  a  limited  examination 
appropriate  for  the  activify  to  be 
conducted  and  the  route  authorized. 

(b)  The  first  aid  and  cardiopulmonary 
resuscitation  (CPR)  course  certificates 
required  by  f  10.201(h)  of  this  part  will 
only  be  required  when,  in  the  opinion  of 
the  OCMI.  the  geographic  area  over 
which  service  is  authorized  precludes 
obtaining  medical  services  within  a 
reasonable  time. 

(c)  In  order  to  obtain  an  endorsement 
on  this,  license  for  sail  or  auxiliary  sail 
vessels,  the  applicant  must  submit 
evidence  of  four  months  of  service  on 
sail  or  auxiliary  sail  vessels.  The 
required  four  months  of  service  may 
have  been  obtained  prior  to  issuance  of 
the  license. 

32.  Section  10.430  is  revised  to  read  as 
follows: 

9  10.430    Ucenses  for  ttM  GrMt  Lakes  and 


Any  license  issued  for  service  on  the 
Great  Lakes  and  inland  waters  is  valid 
on  aU  of  the  inland  waters  of  the  United 
States  as  defined  in  this  part  Any 
license  issued  for  service  on  inland 
waters  is  valid  for  the  inland  waters  of 
the  United  States,  excluding  the  Great 
Lakes.  Licenses  with  either  a  Great 
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Lakes  and  inland  or  an  inland  route  are 
valid  for  service  on  the  sheltered  waters 
of  the  Inside  Passage  between  Puget 
Sound  and  Cape  Spencer.  Alaska.  As 
these  bcenses  authorize  service  on 
waters  seaward  of  the  International 
Regulations  for  Preventing  Collisions  at 
Sea  (COLRECS)  demarcation  line  as 
defined  in  33  CFR  Part  8a  the  applicant 
must  complete  an  examination  on  the 
COLREGS  or  the  license  must  be 
endorsed  with  an  exclusion  from  such 
waters. 

S  10.440    IRwnovedl 

33.  Section  10.440  is  removed. 

34.  Section  10.442  is  revised  to  read  as 
follows: 

I  ia442    Ssrvtee  rsqutremsnts  for  mastsr 
of  QrMt  Lakss  and  Mand  steam  or  motor 
vesaala  of  not  more  than  1600  oroae  tons> 

The  minimum  service  required  to 
qualify  an  applicant  for  a  license  as 
master  of  Great  Lakes  and  inland  steam 
or  motor  vessels  of  not  more  than  1600 
gross  tons  is: 

(a)  Three  years  total  service  on 
vessels.  Eighteen  months  of  the  required 
service  must  have  been  on  vessels  of 
over  100  gross  tons.  One  year  of  the 
required  service  must  have  been  as  a 
master,  mate,  or  equivalent  supervisory 
position  on  vessels  of  over  100  gross 
tons  while  holding  a  license  as  master, 
as  mate,  or  as  operator  of  uninspected 
towing  vessels;  or, 

(b)  Six  months  of  service  as  operator 
on  vessels  of  over  100  gross  tons  while 
holding  a  hcense  as  operator  of 
uninspected  towing  vessels. 

35.  Section  10.444  is  revised  to  read  as 
follows: 


S  10444 

Great  Laiiae  and 

vessels  of  not 


for  mala  of 
Mand  steam  or  motor 
man  1600) 


The  minimum  service  required  to 
qualify  an  applicant  for  license  as  mate 
of  Great  Lakes  and  inland  steam  or 
motor  vessels  of  not  more  than  1600 
gross  tons  is: 

(a)  Two  years  total  service  in  the  deck 
department  of  steam  or  motor,  sail,  or 
auxiliary  sail  vessels.  One  year  of  the 
required  service  must  have  been  on 
vessels  of  over  100  gross  tons.  Six 
months  of  the  required  service  must 
have  been  as  able  seaman,  boatswain, 
quartermaster,  or  equivalent  position  on 
vessels  of  over  100  gross  tons  while 
holding  a  certificate  as  able  seaman;  or. 

(b)  One  year  total  service  as  master  of 
steam  or  motor,  sail,  or  auxiliary  sail 
vessels,  or  operator  of  uninspected 
passenger  vessels,  of  over  50  gross  tons 
while  holding  a  license  as  master  steam 
or  motor,  sail  or  auxiliary  sail  vessels  of 


not  more  than  200  gross  tons  or  operator 
of  uninspected  passenger  vessels;  or, 

(c)  Six  months  total  service  as  second- 
class  operator  of  uninspected  towing 
vessels  on  vessels  of  over  100  gross 
tons. 

36.  New  section  10.446  is  added  to 
Subpart  D  to  read  as  follows: 

9  10.446  Oervtce  requirements  for  master 
of  Great  Lakee  and  Mand  steam  or  motor 
veeeela  of  not  more  ttian  500  gross  tone. 

The  minimum  service  required  to 
quaUfy  an  applicant  for  a  license  as 
master  of  Great  Lakes  and  inland  steam 
or  motor  vessels  of  not  more  than  500 
gross  tons  is: 

(a)  Three  years  total  service  on 
vessels.  One  year  of  the  required  service 
must  have  been  as  a  master,  mate,  or 
equivalent  supervisory  position  on 
vessels  of  over  50  gross  tons  while 
holding  a  license  as  master,  as  mate,  or 
as  operator  of  uninspected  passenger 
vessels. 

(b)  An  applicant  holding  a  license  as 
operator  of  ocean,  near  coastal,  or  Great 
Lakes  and  inland  uninspected  towing 
vessels  is  eligible  for  this  license  after 
six  months  of  service  as  operator  of 
uninspected  towing  vessels  and 
completion  of  a  limited  examination. 
This  requires  three  and  one-half  years  of 
service.  Two  years  of  this  service  must 
have  been  served  while  holding  a 
license  as  operator  or  second-class 
operator  of  uninspected  towing  vessels, 
or  mate. 

37.  New  section  ia44a  is  added  to 
Subpart  D  to  read  as  follows: 

§  10.44a    Sennoe  rsQuvemsnta  for  male  of 
Great  Lakeaand  Mand  steam  or  motor 
veaaalaof  not  more  ttian  500  Qroaa  tona> 

The  minimum  service  required  to 
qualify  an  appUcant  for  a  license  as 
mate  of  Great  Lakes  and  inland  steam  or 
motor  vessels  of  not  more  than  500  gross 
tons  is  two  years  total  service  in  the 
deck  departinent  of  steam  or  motor,  sail, 
or  auxiliary  sail  vessels.  One  year  of  the 
required  service  must  have  been  on 
vessels  of  over  50  gross  tons.  Three 
months  of  the  required  service  must 
have  been  as  able  seaman,  boatswain, 
quartermaster,  or  equivalent  position  on 
vessels  of  over  50  gross  tons  while 
holding  a  certificate  as  able  seaman. 

38.  Section  10.452  is  revised  to  read  as 
follows: 

{ 10.462  Servloe  reQutrements  for  maater 
of  Greet  Lakeaand  kiland  ataam  or  motor 
veeeala  of  not  more  ttian  2OO0roaa  tone. 

(a)  The  minimum  service  required  to 
qualify  an  applicant  for  a  license  as 
master  of  Great  Lakes  and  inland  steam 
or  motor  vessels  of  not  more  than  200 
gross  tons  is  one  year  of  service  on 


vessels.  Six  months  of  the  required 
service  must  have  been  as  master,  mate, 
or  equivalent  supervisory  position  while 
holding  a  license  as  master,  mate, 
operator  or  second-class  operator  of 
uninspected  towing  vessels,  or  operator 
of  uninspected  passenger  vessels.  To 
obtain  authority  to  serve  on  the  Great 
Lakes,  three  months  of  the  required 
service  must  have  been  on  Great  Lakes 
waters,  otherwise  the  license  will  be 
limited  to  the  inland  waters  of  the 
United  States  (excluding  the  Great 
Lakes). 

(b)  In  order  to  obtain  an  endorsement 
on  this  license  for  sail  or  auxiliary  sail 
vessels,  the  applicant  must  have  six 
months  of  service  on  sail  or  auxiliary 
sail  vessels.  The  required  six  months  of 
service  may  have  been  obtained  prior  to 
issuance  of  the  master's  license. 

39.  Section  10.454  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

{ 10.454    Service  requkamsnts  for  male  of 
Graat  Lakaa  and  kiiand  alaam  or  motor 
Taeaaw  ot  noi  mora  uiaii  2wi  groea  lona* 

(a)  The  minimum  service  required  to 
qualify  an  applicant  for  a  license  as 
mate  of  Great  Lakes  and  inland  steam  or 
motor  vessels  of  not  more  than  200  gross 
tons  is  six  months  of  service  in  the  deck 
department  of  steam  or  motor,  sail,  or 
auxiliary  sail  vessels.  To  obtain 
authority  to  serve  on  the  Great  Lakes, 
three  months  of  the  required  service 
must  have  been  on  Great  Lakes  waters, 
otherwise  the  license  will  be  limited  to 
the  inland  waters  of  the  United  States 
(excluding  the  Great  Lakes). 

(d)  The  holder  of  a  license  as  operator 
of  inland  uninspected  passenger  vessels 
may  obtain  this  license  by  successfully 
completing  an  examination  on  rules  and 
regulations  for  small  passenger  vessels. 
To  obtain  authority  to  serve  on  the 
Great  Lakes,  three  months  of  the 
required  service  must  have  been  on 
Great  Lakes  waters,  otherwise  the   - 
license  will  be  limited  to  the  inland 
waters  of  the  United  States  (excluding 
the  Great  Lakes). 

40.  Section  10.455  is  redesignated  as 
S  10.456,  paragraph  (b)  is  revised,  and  a 
new  paragraph  (d)  is  added  to  read  as 

follows: 

1 10.456  Service  re<|ukements  for  Nnttted 
maatar  of  Great  Lakea  and  kiland  steam  or 
I  of  not  mora  ttian  100  groee 


(b)  Satisfactorily  complete  a  safe 
boating  course  approved  by  the  National 
Association  of  State  Boating  Law 


f^:S"f;^-' 
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Administrators,  a  public  education 
course  conducted  by  the  U.S.  Power 
Squadron  or  the  American  Red  Cross,  or 
a  Coast  Guard  approved  course.  This 
course  must  have  been  completed  within 
five  years  before  the  date  of  application; 
and, 
*        •        *        •        * 

(d)  The  first  aid  and  cardiopulmonary 
resuscitation  (CPR)  course  certificates 
required  by  f  10.201(h)  of  this  part  will 
only  be  required  when,  in  the  opinion  of 
the  OGhfQ,  the  geographic  area  over 
which  service  is  authorized  precludes 
obtaining  medical  services  within  a 
reasonable  time. 

41.  New  S  10.455  is  added  to  Subpart 
D  to  read  as  follows: 

f  10.455  Service  requirements  for  master 
of  Great  Lakae  and  biland  ataem  or  motor 
I  of  not  more  ttian  100  groea  tons. 


(a)  The  minimum  service  required  to 
qualify  an  applicant  for  a  license  as 
master  of  Great  Lakes  and  inland  steam 
or  motor  vessels  of  not  more  than  100 
gross  tons  is  one  year  of  total  service  in 
the  deck  department  of  steam  or  motor, 
sail,  or  auxiliary  sail  vessels.  To  obtain 
authority  to  serve  on  the  Great  Lakes, 
three  months  of  the  required  service 
must  have  been  on  Great  Lakes  waters, 
otherwise  the  license  will  be  limited  to 
the  inland  waters  of  the  United  States 
(excluding  the  Great  Lakes). 

(b)  In  order  to  obtain  an  endorsement 
on  this  license  for  sail  or  auxiliary  sail 
vessels,  the  applicant  must  submit 
evidence  of  six  months  of  service  on  sail 
or  auxiliary  sail  vessels.  The  required 
six  months  of  service  may  have  been 
obtained  prior  to  issuance  of  the  license. 

§10.456    [Redesignated  as  §  10.457) 

42.  Section  10.456  is  redesignated  as 
10.457. 

43.  Section  10.459  is  added  to  Subpart 
D  to  read  as  follows: 

{ 10.450    Servloe  rsqukements  for  maater 
or  male  of  rtvera. 

(a)  An  applicant  for  a  license  as 
master  of  river  steam  or  motor  vessels 
of  any  gross  tons  must  meet  the  same 
service  requirements  as  master  of  inland 
steam  or  motor  vessels  of  any  gross 
tons. 

(b)  An  applicant  for  a  license  as 
master  or  mate  of  river  steam  or  motor 
vessels,  with  a  limitation  of  25-1600 
gross  tons,  must  meet  the  same  service 
requirements  as  those  required  by  this 
Subpart  for  the  corresponding  tonnage 
Great  Lakes  and  inland  steam  or  motor 
license.  Service  on  the  Great  Lakes  is 
not,  however,  required. 


Sia460   [Removed] 

44.  Section  10.460  (including  Figure 
10.460)  is  removed. 

45.  Section  10.462  is  amended  by 
revising  paragraphs  (b),  (c).  and  (d)  to 
read  as  follows: 


S  10.462 


for  maater  or  mate  of 
fWikig  Industry  vessels. 


(b)  Licenses  as  master  or  mate  of 
uninspected  fishing  industry  vessels  are 
issued  for  either  ocean  or  near  coastal 
routes,  depending  on  the  examination 
completed.  To  qualify  for  an 
uninspected  fishing  industry  vessel 
license,  the  applicant  must  satisfy  the 
training  and  examination  requirements 
of  9 10.401(g)  of  this  subpart 

(c)  An  applicant  for  a  license  as 
master  of  uninspected  fishing  industry 
vessels  must  have  four  years  of  total 
service  on  ocean  or  near  coastal  routes. 
Service  on  Great  Lakes  or  inland  waters 
may  substitute  for  up  to  two  years  of  the 
required  service.  One  year  of  the 
required  service  must  have  been  as 
licensed  master,  as  unlicensed  master, 
or  as  licensed  mate  or  equivalent 
supervisory  position  while  holding  a 
license  as  master,  mate,  operator  of 
uninspected  towing  vessels,  or  operator 
of  uninspected  passenger  vessels. 

(1)  To  qualify  for  a  license  of  not  more 
than  500  gross  tons,  at  least  two  years  of 
the  required  service,  including  the  one 
year  as  master,  mate  or  equivalent  must 
have  been  on  vessels  of  over  50  gross 
tons. 

(2)  To  qualify  for  a  license  of  not  more 
than  1600  gross  tons,  at  least  two  years 
of  the  required  service,  including  die  one 
year  as  master,  mate  or  equivalent  must 
have  been  on  vessels  of  over  100  gross 
tons. 

(3)  To  qualify  for  a  license  of  over 
1600  gross  ton-  but  not  more  than  5000 
gross  tons,  the  vessel  tonnage  upon 
which  the  four  years  of  required  service 
was  obtained  will  be  used  to  compute 
the  tonnage.  The  license  is  limited  to  the 
maximum  tonnage  on  which  at  least  25 
percent  of  the  required  service  was 
obtained,  or  150  percent  of  the  maximum 
tonnage  on  which  at  least  50  percent  of 
the  service  was  obtained,  whichever  is 
higher.  Limitations  are  in  multiples  of 
1000  gross  tons,  using  the  next  higher 
figure  when  an  intermediate  tonnage  is 
calculated.  A  license  as  master  of 
uninspected  fishing  industry  vessels 
authorizing  service  on  vessels  over  1600 
gross  tons  also  requires  one  year  as 
master,  mate  or  equivalent  on  vessels 
over  100  gross  tons. 

(4)  The  tonnage  limitation  on  this 
license  may  be  raised  using  one  of  the 
following  methods,  but  cannot  exceed 
5000  gross  tons.  Limitations  are  in 


multiples  of  1000  gross  tons,  using  the 
next  higher  figure  when  an  intermediate 
tonnage  is  calculated. 

(i)  Three  months  service  as  master  on 
a  vessel  results  in  a  limitation  in  that 
capacity  equal  to  the  tonnage  of  that 
vessel  rounded  up  to  the  next  multiple  of 
1000  gross  tons; 

(ii)  Six  months  service  as  master  on  a 
vessel  results  in  a  limitation  in  that 
capacity  equal  to  150%  of  the  tonnage  of 
that  vessel; 

(iii)  Six  months  service  as  master  on 
vessels  over  1600  gross  tons  results  in 
raising  the  limitation  to  5000  gross  tons; 

(iv)  Six  months  service  as  mate  on 
vessels  over  1600  gross  tons  results  in 
raising  the  limitation  for  master  to  the 
tonnage  on  which  at  least  50  percent  of 
the  service  was  obtained: 

(v)  Two  years  service  as  a  deckhand 
on  a  vessel  while  holding  a  license  as 
master  results  in  a  limitation  on  the 
master's  license  equal  to  150%  of  the 
tonnage  of  that  vessel  up  to  5000  gross 
tons;  or, 

(vi)  One  year  of  service  as  deckhand 
on  a  vessel  while  holding  a  license  as 
master  results  in  a  limitation  on  the 
master's  license  equal  to  the  tonnage  of 
that  vessel 

(d)  An  applicant  for  a  license  as  mate 
of  uninspected  fishing  industry  vessels 
must  have  three  years  of  total  service  on 
ocean  or  near  coastal  routes.  Service  on 
Great  Lakes  or  inland  waters  may 
substitute  for  up  to  18  mcmths  of  the 
required  service. 

(1)  To  qualify  for  a  license  of  not  more 
than  500  gross  tons,  at  least  one  year  of 
the  required  service  must  have  been  on 
vessels  of  over  50  gross  tons. 

(2)  To  qualify  for  a  license  of  not  more 
than  1600  gross  tons,  at  least  one  year  of 
the  required  service  must  have  been  on 
vessels  of  over  100  gross  tons. 

(3)  To  qualify  for  a  license  of  over 
1600  gross  tons,  but  not  more  than  5000 
gross  tons,  the  vessel  tonnage  upon 
which  the  three  years  of  required 
service  was  obtained  will  be  used  to 
compute  the  tonnage.  The  license  is 
limited  to  the  maximum  tonnage  on 
which  at  least  25  percent  of  the  required 
service  was  obtained,  or  150  percent  of 
the  maximum  tonnage  on  which  at  least 
50  percent  of  the  service  was  obtained, 
whichever  is  higher.  Limitations  are  in 
multiples  of  1000  gross  tons,  using  the 
next  higher  figure  when  an  intermediate 
tonnage  is  calculated. 

(4)  The  tonnage  limitation  on  this 
license  may  be  raised  using  one  of  the 
following  methods,  but  cannot  exceed 
5000  gross  tons.  Limitations  are  in 
multiples  of  1000  gross  tons,  using  the 
next  higher  figure  when  an  intermediate 
tonnage  is  calculated. 


\ 
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(i)  ThrM  month*  tervic*  as  mate  on  a 
veaaal  results  in  a  limitation  in  that 
capacity  equal  to  the  tonnage  of  that 
vessel  rounded  up  to  the  next  multiple  of 
1000  groM  tons; 

(ii)  Six  months  service  as  mate  on  a 
vessel  results  in  a  limitation  in  that 
capacity  equal  to  150%  of  the  tonnage  of 
that  vessel; 

(iii)  Six  months  service  as  mate  on 
vessels  over  laOO  gross  tons  results  in 
raising  the  Umitation  to  5000  gross  tons; 

(iv)  One  year  of  service  as  deckhand 
on  vessels  over  1600  gross  tons  while 
holding  a  license  as  mate,  results  in 
raising  the  limitation  on  the  mate's 
license  to  5000  gross  tons; 

(v)  Two  years  service  as  a  deckhand 
on  a  vessel  while  holding  a  license  as 
mate  results  in  a  limitation  on  the  mate's 
license  equal  to  150%  of  the  tonnage  of 
that  vessel  up  to  5000  gross  tons;  or. 

(vi)  One  year  of  service  as  deckhand 
on  a  vessel  while  holding  a  license  as 
mate  results  in  a  limitation  on  the  mate's 
license  equal  to  the  tonnage  of  that 
vessel 


40.  Section  ia4M  is  amended  by 
revising  the  introductory  text  in 
paragraph  (e)  to  read  as  follows: 

|1tl4M 


(e)  In  ofder  to  obtain  an  operator  or 
second-<Jass  operator  license  for  ocean 
(domestic  i/ade)  waters,  whether  an 
original  raise  in  grade,  or  increase  in 
scope,  the  applicant  must  complete  the 
following  training  and  examination 
requirements: 
•        •        *        •        • 

47.  Section  10406  is  amended  by 
revising  paragraph  (a),  by  redesignating 


paragraphs  (e).  (f]  and  (g)  as  paragraphs 
(f),  (g)  and  (h).  respectively,  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (e)  and  (c),  respectively,  by 
adding  a  new  paragraph  (d),  and  by 
adding  a  new  paragraph  (g}(4)  to  read  as 
follows: 


1 10464 


(a)  This  section  applies  to  all 
applicants  for  the  license  to  operate  an 
uidnspected  vessel  of  less  than  100  gross 
tons,  equipped  with  propulsion 
machinery  of  any  tjrpe,  carrying  six  or 
less  passengers. 
•        •        •        •        • 

(d)  For  a  bcense  as  operator  of  an 
uninspected  passenger  vessel  with  a 
Great  Lakes  and  inland  waters 
endorsement  an  applicant  must  have  12 
months  service  on  Great  Lakes  or  inland 
waters,  including  at  least  three  months 
service  operating  vessels  on  Great  Lakes 
waters. 

(4]  The  first  aid  and  cardiopulmonary 
resuscitation  (CPR)  course  certificates 
required  by  S  10.201(h)  of  this  part  will 
only  be  required  when,  in  the  opinion  of 
the  OCML  the  geographic  area  over 
which  service  is  authorized  precludes 
obtaining  medical  services  within  a 
reasonable  time. 

4&  Section  1O480  is  amended  by 
revising  paragraph  (k)  to  read  as 
follows: 

110460    Radar  obaarvar. 

***** 

(k)  An  applicant  seeking  to  raise  the 
grade  of  a  license  or  increase  its  scope, 
where  that  increased  grade  or  scope 
requires  a  radar  observer  certificate. 


may  use  an  expired  radar  observer 
certificate  to  fulfill  that  requirement. 

49.  Section  10.501  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

S  10.501    Grade  and  type  of  enginaw 
■csnses  Isauad. 

•  •        •        *        • 

(b)  Engineer  licenses  issued  in  the 
grades  of  chief  engineer  (limited)  and 
assistant  engineer  (limited)  of  steam 
and/or  motor  vessels  allow  the  holder  to 
serve  within  any  horsepower  limitations 
on  vessels  of  any  gross  tons  on  inland 
waters  and  of  not  more  than  1600  gross 
tons  in  ocean,  near  coastal  or  Great 
Lakes  service  in  the  following  manner. 

•  *        *        •        • 

50.  Section  10502  is  amended  by 
revising  the  introductory  text  in 
paragraph  (b),  and  by  adding  paragraph 
(c)  to  read  as  follows: 

S1O802    AddHionai  requtrwnanta  for 


(b)  If  a  licensed  applicant  desires  to 
obtain  an  endorsement  on  an  engineer 
license  in  the  other  propulsion  mode 
(steam  or  motor),  the  following 
alternative  methods,  while  holding  a 

license  in  that  grade,  are  acceptable: 

*  *  * 

(c)  AppUcantvfor  ao  original  raise  in 
grade,  or  increaaa  in  ifae  scope,  of  an 
engineer  license,  other  than  an  increase 
in  horsepower  limitation,  who  have  not 
previously  done  so  must  meet  the 
requiremenU  of  1 10.205(g)  of  this  part. 

51.  Section  10.504  is  redesignated  as 
i  1O505  and  newly  designated  Figure 
10.505  is  revised  to  read  as  follows: 

■HJJNa  COOC  4S1S-M-M 
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FIGURE  10.505  ENGINEER  LICENSE  STRUCTURE 
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52.  New  section  10.504  is  added  to 
Subpart  E  to  read  as  follows: 

110804    Appleatlen  Of  (tock  sarvic*  for 


Service  gained  in  the  deck  department 
on  vessels  of  appropriate  tonnage  may 
substitute  for  up  to  25  percent  or  6 
months,  whichever  is  less,  of  the  service 
requirement  for  a  license  as  chief 
engineer  (limited),  assistant  engineer 
(limited),  or  designated  duty  engineer. 

53.  Section  10.701  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


S 10-701    ScopoofpMol 


(d)  A  license  issued  for  service  as  a 
master,  mate,  or  operator  of  uninspected 
towing  vessels  authorizes  service  as  a 
pilot  under  the  provisions  of  {  15.812  of 
this  subchapter.  Therefore,  first  class 
pilot  endorsements  wiU  not  be  issued 
with  tonnage  Hmitations  of  1000  gross 
tons  or  less. 

54.  Section  10.703  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

f  10.703    Sarvteo  roqutrwnanto. 

(a)  The  minimum  ser\'ice  required  to 
qualify  an  applicant  for  a  hcense  as  first 
class  pilot,  or  for  an  endorsement  as 
first  class  pilot  on  a  hcense  as  master, 
mate,  or  operator  of  uninspected  towing 
vessels,  is  predicated  upon  the  nature  of 
the  waters  for  which  pilotage  is  desired. 
•        •        •        •        • 

(d)  An  individual  holding  a  license  as 
master  or  mate  of  inspected  steam  or 
motor  vessels  of  over  1,600  gross  tons 
meets  the  service  requirements  of  this 
section  for  an  endorsement  as  first  class 
pilot. 

54a.  Section  10.705  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§10705    Rout*  famWarizatlon 


(b)  An  appUcant  for  ^Foriginal 
license  as  first  class  pilot  shall  furnish 
evidence  of  having  completed  a 
minimum  number  of  round  trips,  while 
serving  as  quartermaster,  wheelsman, 
able  seaman,  apprentice  pilot,  or  in  an 
equivalent  capacity,  standing  regular 
watches  at  the  wheel  or  in  the  pilot 
house  as  part  of  routine  duties,  over  the 
route  sought.  Evidence  of  having 
completed  a  minimum  number  of  round 
trips  while  serving  as  an  observer, 
properly  certified  by  the  master  and/or 
pilot  of  the  vessel,  is  also  acceptable. 
The  range  of  round  trips  for  an  initial 


Hcense  is  a  minimum  of  12  round  trips 
and  a  maximum  of  20  round  trips.  Ail 
appUcant  may  have  additional  routes 
added  to  the  first  class  pilot  license  by 
meeting  the  requirements  for  obtaining 
an  endorsement. 

55.  Section  10.805  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

ilOJOS    Qonoral  rMMrwiMfits. 

(d)  Title  46  U.S.C.  8302  addresses 
uniforms  for  staff  officers  who  are 
members  of  the  Naval  Reserve. 


f  10901    [AiMmtod] 

56.  Section  10.901,  paragraph  (c)  is 
removed. 

57.  Section  10.903  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  to 
read  as  follows: 

§10003    Ucsnsss  requiring  axamlntions. 

(a)  The  following  licenses  require 
examinations  for  issuance: 

(1)  Master  ocean/near  coastal  any 
gross  tons;* 

(2)  Chief  mate  ocean/near  coastal  any 
gross  tons:* 

(3)  Second  mate  ocean/near  coastal 
any  gross  tons; ' 

(4)  Third  mate  ocean/near  coastal  any 
gross  tons:* 

(5)  Master  ocean/near  coastal  not 
more  than  500  or  1600  gross  tons; ' 

(6)  Mate  ocean/near  coastal  not  more 
than  500  or  1600  gross  tons;* 

(7)  Mate  near  coastal  not  more  than 
200  gross  tons; 

(8)  Master  near  coastal  not  more  than 
100  gross  tons; 

(9)  Master  Great  Lakes  and  inland  any 
gross  tons; 

(10)  Mate  Great  Lakes  and  inland  any 
gross  tons; 

(11)  Master  inland  any  gross  tons; 

(12)  Master  nver  any  gross  tons; 

(13)  Master  Great  Lakes  and  inland/ 
river  not  more  than  500  or  1600  gross 
tons;* 

(14)  Mate  Great  Lakes  and  inland/ 
river  not  more  than  500  or  1600  gross 
tons;' 

(15)  Mate  Great  Lakes  and  inland/ 
inland/river  not  more  than  200  gross 
tons; ' 

(16)  Master  Great  Lakes  and  inland/ 
inland/river  not  more  than  100  gross 
tons;  * 

(17)  First  class  pilot; 

(18)  Operator  or  second-class  operator 
uninspected  towing  vessels; 

(19)  Operator  uninspected  passenger 
vessels: 


■  Examliution  will  vary  depending  upon  route 
desired. 


(20)  Master  uninspected  fishing 
industry  vessels; 

(21)  Mate  uninspected  fishing  industry 
vessels; 

(22)  Chief  engineer  steam/motor 
vessels; 

(23)  First  assistant  engineer  steam/ 
motor  vessels; 

(24)  Second  assistant  engineer  steam/ 
motor  vessels; 

(25)  Third  assistant  engineer  steam/ 
motor  vessels; 

(28)  Chief  engineer  (limited)  steam/ 
motor  vessels; 

(27)  Assistant  engineer  (limited) 
steam/motor  vessels; 

(28)  Designated  duty  engineer  steam/ 
motor  vessels: 

(29)  Chief  engineer  uninspected 
fishing  industry  vessels; 

(30)  Assistant  engineer  uninspected 
fishing  industry  vessels. 

(b)*  •  * 

(2)  Master  Great  Lakes  and  inland, 
inland,  and  rivers  not  more  than  200 
gross  tons  when  raising  license  grade 
from  mate  of  the  same  route  not  more 
than  200  gross  tons. 
•        «        •        *        • 

§10005    IRwnovod] 

58.  Section  10.905  is  removed. 
§10J10    [AmMMtod] 

59.  In  §  10.910.  table  10910-1  is 
revised  to  read  as  follows: 

Table  10.910-1  Codes  for  Deck  Licenses 

Deck  Licenses: 

1.  Master.  Oceans/near  coastal,  any 
gross  tons. 

2.  Chief  mate,  oceans/near  coastal, 
any  gross  tons. 

3.  Master,  oceans/near  coastal,  500/ 
1.600  gross  tons. 

4.  Second  mate,  oceans/near  coastal, 
any  gross  tons. 

5.  Third  mate,  oceans/near  coastal 
any  gross  tons. 

6.  Mate,  oceans/near  coastal.  500/ 
1,600  gross  tons. 

7.  Master,  oceans/near  coastal,  and 
mate,  near  coastal.  200  gross  tons 
(includes  master,  near  coastal.  100  gross 
tons). 

8.  Operator,  uninspected  passenger 
vessels,  near  coastal. 

9.  Operator,  uninspected  passenger 
vessels.  Great  Lakes/inland. 

10.  Operator,  uninspected  towing 
vessels,  oceans  (domestic  trade)/near 
coastal. 

11.  Operator,  uninspected  towing 
vessels,  Great  Lakes/inland. 

12.  Operator,  uninspected  towing 
vessels.  Western  rivers. 

13.  Master.  Great  Lakes/inland,  or 
master,  inland,  any  i;ross  tons. 
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14.  Mate,  Great  Lakes/inland,  any 
gross  tons. 

15.  Master.  Great  Lakes/inland.  500/ 
1,600  gross  tons. 

16.  Mate.  Great  Lakes/inland.  500/ 
1.600  gross  tons. 

17.  Master  or  mate,  Great  Lakes/ 
inland,  200  gross  tons  (includes  master. 
Great  Lakes/inland.  100  gross  tons). 


18.  Master,  rivers,  any  gross  tons. 

19.  Master,  rivers.  500/1.600  gross 
tons. 

20.  Mate,  rivers,  500/1,600  gross  tons. 

21.  Master  or  mate,  rivers.  200  gross 
tons  (includes  master,  rivers.  100  gross 
tons). 

22.  Master,  uninspected  fishing 
industry  vessels,  ooeans/near  coastal 

Table  10.910-2— LiCEf<se  Cooes 


23.  Mate,  uninspected  fishing  industry 
vessels,  oceans/near  coastal. 

24.  First  class  pilot. 

60.  In  S  10.910,  table  10.910-2  is 
revised  to  read  as  follows: 


topics 


OcMn  Tfscfc  PtotSng: 

Middto  L4fMijito  SMing.. 
Mwcfltor  Saiing.. 


GMatOdaSaiiao- 

PanMStfng 

ETA 


OiMnoaOH 

KMWig  I  TOCMMIIt ...... 

Rx  or  Running  Fh 

Chart  Hmigtfan 

DMd  Reckoning 


Celestial  ObMvalont: 

Speciai  Cases  (Wto  AH.  Bactoigrit) . 
Laiiiuiie  by  Polarie 


Lj*.  by  Meriiflan  Tranail  (Sgn  (My)  _ 

Rx  or  Running  Fa  (Any  Body) 

Fix  or  Running  f=ix  (Sun  ONyt 

Star  identiBcafcin 

Star  Sfltodion. 

Tmtee  o(  Ceieetial  Ptwnomena: 

Time  of  IMandan  Tianart 

Txne  ul  Mertdton  Transit  (Sun  On^. 
Second  Estimate  Meridtei  Jmtatt . 


Zone  Tme  Sun  Rise/Set/Twilight.. 

Zone  Time  Moon  Rii*/Se( 

Speed  by  RPU. 

Fuel  Conaervalon . 


Electronic  Nav||yttion 

Inrt-umerits  and  Aoceasories.- 

Aid*  To  Navigatian . 


Charts,  NamgtUoit  Pubicaiona.  afid  NoSces  to  Mtnnera. 

Naut  Astranon^  A  Nav.  CMMlian 

Chart  Sketah __ 

Seamanship: 

Marlnapilie  Seamanship . 

Pirehaaee.  Blocka  and  Tackle 

Smtf  Boat  Handfaig  UiKlar  Cm  or  Srt 
Watchkaaping: 

COLREGS. 

Inland  Navigationil  Rides 

Baac  Princ^jlea,  Waichkeeping 


Navigation  Sataty  Regs.  (33  CFR  164) 
Radar  Equ^Moant 

Radar  Obaarvar  Cartrficato „ 

Compaw  Magnetic  and  Gyw: 

Prindplee  of  Gyro  Compaaa 

Princlplaa  e(  Magnate  Cotnpaaa 

MagneSc  Compass  AdfuslmenL 

Gyro  CompMa  Enor/Correcton 

Magnate  Compass  Eiror/Conecllon-. 
CMerminalion  o(  Compaaa  EiTor 

Ajimuth  (Any  Body) 

Azimuth  (SunOrty).. 


Ampliiude  (Any  Body).. 
Aaviiiiuda  (Sim  Only) . 


Oeviaiton  Table  Constniction. 

Terfeslnal  Obaorvation 

Gyro  Connoted  Systema.. 


Operation  A  Care  of  Main  Gyro  Syatama.- 
Meteorology  and  Oceanogn^ky: 

CharaderlaSca  of  Wetfhar  Syalaaia 

Ocean  Currenl  Systoma 

Weether  Charts  and  Reports 


X 
X 
X 
X 
X 

X  X 
X  X 

xl  X 


7  B  9  10  11  12  13  14  15  16  17  IS  It  aO  21  22  23  24 


X 


X  X 


X  X 


X  X 

X  X 


X 


X  X 
X  X 


<« 
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Table  i  0.91  Q-2— License  Cooes— Ckxitinued 


Examinaiton  topics 


TUm  and  TiiW  CumntK 

ExtMWtM  TkM  Eftoctt- 


PuMcattonB... 
CiicuMions. 


SNp  MMWKMftng  and  Handkv 

Hmioucttng  PM  VmmI  or  Station. 
Stuptw^ang  m  nwars.  Eaiuariaa..-. 

MaiwuMring  in  Shalow  Walar 

Maraction  «Mh  Banfc/Paaaing  SNp.. 


Andtoring  and  Mooring 

Dragging  Claartng  Foi<ad  Anchow- 


Orydoddng.  ««h  «  aMhout  Pitor  Oamaga- 
Haawy  Waaihor  Oparaiona- 


M«i«ivaring  lor  LMKMng  of  UMwats  and  UfaraRs  in  Haavy  Woathar . 

Receiving  S»«M»  From  UWa/LMla. ~ 

Qanard:  Turn  Cbda,  Plwl  Point.  Adwanoa  and  Tranalar 

DaianianaMMmwaringCharartariailcaotMatorVaaaalTypaa 

\Malia  Radudion — 

lea  C»wallona/toa  Havlgallon 

Towing  OparaMorw. 


Slip  SMMiy.  Conakudlon.  and  Oamaga  Coi*ot: 

Prtndplaa  ol  SWp  Conatudton 

Trim  and  Stat)«ly.. 


OaiM«a  Trim  and  SiabMy 

SMjOiy.  Trim,  and  Siraaa  CahaMion. 
Vaaad  Sirudtwl  Mawbara.. 


MO  Ship  StaMNy  Racommandatlona 

Damaga  Coi«d 

Changa  in  Draft  Dua  to  Danaily 

Ship  Powar  Planla: 

Mwina  Po»»ar  Plan!  Operaling  Prindptaa 

SNpa'  AtiHiary  Madwwry 

Marina  Enginaaring  Ta^w 

Sntf  Engma  Oparationa  and  Matmanancf 

C«go  H««ang  and  Stowaga: 

Cwgo  Stowga  and  SwMrity.  Indudtog  Cargo  Qaar. 
LoKtng  and  Oadiarglng  Oparationa . 


miarTWnnal  Ragdafeona  lor  Cargoaa.  Eapadaly  IMOG. 

Dw«g*raua/Hazardoua  Cargo  Regdabona 

T«*  Vaaad  Safely. 


Cargo  Piping  and  Pumping  Syslame . 
Cargo  01  Tarma  and  OeAnitiona. 


Ddlaattng.  Tank  Claan..  &  Gaa  Fraa  Opa.. 

Load  on  Top  Procaduae 

Barge  Ragdaliona  (Operaiona). 


Pn  Prawanaon  and  RraigWIng  Appliancaa: 
Organization  ol  Rra  WBa. 


I  and  Chamatry  ol  Fira . 
rveagnang  c^nnnw — 


Ftalli^iting  Equip,  and  Ragdaliona 

RieligHling  Equip.  4  Raga.  tor  T.aoat8.. 


Baaic  RraMgriting  and  PravanHon . 
Emergency  Prooadurae: 

Slip  Daachmg  Pracautiona 

Adiona  Prior  To/ Alter  Qroundng . 

neSoalng  a  bounded  SMp 

CdWon 
Temporary  RapakB. 


Paaeenger/Craw  Safely  in  Emergenqf . 

Rra  or  Ej^loaion 

Abandon  Ship  Prooeduree 

Emergency  Blearing... 


Reacung  Swv.  Pfom  SNp/ Aire.  In  Diet . 

Man  Owertoerd  Procadurae 

Emergency  Toertng. 

MadcdCara: 


Knowledge  and  uaa  of: 

mn  Madkal  Qdda  tor  SNpa 


SNp  Mad.  Chad  and  Mad.  Aid  d  Sea 

Madcd  Sac  Mar.  Coda  ol  Signda 

Id  Aid  Qdda:  Aoddenia  with  Oangaroua  Gooda. 
F(dAid. 


viiamaaonai  Raanama  Law: 

bn  Conwardon  on  Load  Unea- 
SOLAS 


MARPOL  73/78- 


10 


X 
X 

X 
X 

X 
X    X 
X 

X 

X 


11 


12 


X  X 
X  X 
X 
X 


13 


14 


IS 


X    X 
X    X 

xl  X 


X 
X    X 


X    X 


18 


17 


18  19 


3    X 
3    X 


20 


21 


7 
X 

X     7 

X 

X 

X 

X 

X 
X 
X 


X    X 
X    X 


22 


23 


24 


X|  X    X 
XXX 
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Table  10.9}&-2— Ljobuse  Cooes— Continued 


lr8amaitoadHeaMhnagula8oni. 


tor  SMp/PBae70raw/CargD  Saialy..-   X 


Lead  Unas 

Cart  and  Oocumantaionol 
f^jlaa  S  Raga.  tor  inapaclBd 
Rdae  S  Rage,  tor  toapaded  T.eo«B- 
Rdee  aad  Raga  tor  Uninap. 
Pdhition  Pravardan  RaguMona.. 


Licandng  *  CarMcalion  of  Seaman 
SWpmarMand  Oledwga.  M«¥iing.. 

THa  48US.  Coda 

Captain  of  »te  tat 


tor  ttia  Route  Oedrad 

Shiptward  Managwnod  and  Trainiag: 


Voaad  Trafte  Service  Piocadurea 


Shipbowd 

ReqdMd  Craw  Training.. 

Shipr 


Vesed  Aileratton/Repair-Hd  Work. 

•^.^"^"y  ,,i   ,      I 

Ships! 


Charters 

Uana^  Sdvaga. 


Enay.  Ctearanca.. 


Camicalea  and  Docyraanls  Reqdnd.. 
Commurfcaiione: 
FladiingUgM. 


RaJkHduplMiw  Comwunicaiona 

Radtotolegrapby  Emarg.  Oat  Signda. 
Signda:  Stoon^WiMk/OiSL/Specid— 


totewtaiiond  Code  d  Signala . 
Liteaavinr 

Survkrd  d  Sea 


LHeaauing  Appliance  negddtons 

Lileamng  Appliance  flags,  tor  T.8od8.. 
LKeaaMng  Apptance  Qperdion... 


Uoaaving  Appkance  Qps.  tar  T-Boa«a 

Search  and  Reacua: 

Seaach  and  Rescue  Procedures 

AMVEH _ r. 


SAIL/AUXIUARY  SAIL  VESSELS  ADOENOUM  (8): 

Any  other  mtipa  considered  necesaary  to  establish  the  applicant's 
proficiency..- 


\  X 

X 


10 


11 


12 


IX 


14 


15 


18 


X 

X 

X 

X|  X 

X 

X 


17 


18 


X    X 


19 


20 


21 


22 


23 


24 


1— For  ocean  routes  only. 

2— River  chart  navigabon  only. 

3— Topic  qovered  only  on  Gred  Lafcea  specific  moduMs)  tdien  lor  "Gneat  Lakes  »id  inlantf '  routes 

4-jncki(Mg  rec«)nmeNded  coersea.  dntances,  prandient  aids  to  navigBtwn,  depths  d  waters  w\  ch«*ie(s  and  over  rwzvdous  shods.  other  importam 
^  ?'^*^^^???*  °*  •*  bottom.  The  OCMI  m^  accept  cfiart  stetching  d  only  a  portion  or  portiom  d  the  route  tor  long  or  extended  lOiiles 

5— Take  OOLREGS  ■  ioense  not  fimitad  to  norvOXREG  waters  •»,,—  ,-- 

8— For  Kcanees  over  1600  groes  Ions. 

7— For  hcetMjBS  over  100  groes  tons. 

S-Saa  veaadsafety  precadnns.  rules  d  the  road,  operabons.  heavy  weather  procedures,  navigdnn.  maneuverwg.  and  seing  lennnatogy.  AppkcwMs  tor  aai/ 
aux«Mry  sa«  endersemenis  to  mester.  iwte  or  operator  d  uninspected  passenger  weasels  icenses  are  also  leeted  ei  the  subiects  contaned  in  Ihia  addendum. 


(10.950    [AmMdMl] 

61.  In  S  10.95a  table  10:950  is  revised  to  read  as  follows: 

Table  i0.9Sa— Subjects  for  Engineer  Licenses 


Generd  Subjects: 

Pnm«  and  Tables 

Pipes.  Fittings,  Valvea . 
HydrauSca...... 

Bilge  Systems. 

Sanitary/Sewerage  Sydams . 

Freshirvater  Systems 

Lubricants.. 

Lutxicafioni _  „ 

AutomaMon  Sydama. 


STM 


P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
9-^ 


Mm 


l*-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


Unimiiad  Id 


STM      Mm 


P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


engineer 


STM      MTR 


P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


UnimiladSrd 
asat 


STM      Mm 


P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


Chid 


STM      Mm 


P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

P-T 


P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

P-T 


A/EUda 
OOEi 


STM 


P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

P-T 


Mm 


P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

P-T 


Una 
ind. 

C/E 


Mm 


P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P 


Fiah. 

vaL 
A/E 


Mm 


P-T 

P 

P 

P 

P 

P  - 

P-T 

P-T 

P 


OOELMHP 


STM 


P-T 

P 
P 
P 
P 
P 
P 
P 
P 


Mm 


P-T 

p 
p 
p 
p 
p 
p 
p 
p 
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Table  10.950.— Subjects  for  Engineer  Lxenses— Continued 

ummltsd 

UnMMiai  1 

Untonilsd 

Unlmltsd  3fd 

CMs( 

A/ELtd« 
OOEunlm. 

Unm. 

md 

C/E 

Fieh. 

DOE  Ltd  HP 

cNs( 

««■ 

2ndi     ■ 

iSSL 

HSL 

englnssr 

vsl. 
A/E 

sngmesr 

sngmesr      | 

fcwted 

STM 

MTR 

STM 

MTR 

STM 

MTR 

STM 

MTR 

STM 

MTR 

STM 

MTR 

STM 

MTR 

MTR 

MTR 

Control  Systems _ _ 

f»-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

Propatort/Shafling  Sytlanw 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

MacNn*  Shop                   

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 

P 

P-T 
P-T 
P-T 
P-T 

P 

P-T 
P-T 
P-T 
P-T 

P 

P-T 
P-T 
P-T 
P-T 

P 

P-T 
P-T 
P-T 
P-T 

P 

P-T 
P-T 
P-T 
P-T 

P 

P 
P 

P-T 
P-T 

P 

P-T 
P-T 

Dut^inj  SvitflfTW _ 

Pumoft        .  .  .-..^-» 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 

P 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P-T 

^^  -    -  " ^,  ■■*M^» 

Pnr'"ji                           

Sh^  Construction  end  Rspiiy 

Tty^lfjfy             

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

P-T 

St«sr<ng  Systems 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

VsnsMtton  Systems .«» ..«.>.—. 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

T 

T 

T 

T 

T 

T 

T 

T 

Walch  DuiM 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

R4#ig0rc6of>  md  Air  CondWoninQ: 

Thsory              

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P 

p 

Rctrigeraton  Systsms  

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

^^.^^^^tA    tti   1  ■  * ■  ^  ■ 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P 

P-T 

P-T 

P 

Clataty 

rfr>i<^  ^-fT"¥!1< 

ElecftKilr 

"rh^fl«y    , 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

T 

P-T 

P-T 

'rimr^  hWnttrwK^ 

Gsns»slo»« 

Moton 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 

P 

P-T 
P-T 

P 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

"THtr  ^irlrnltiri 

^^_^K.  ^^,1^,^  ^^^^k^^^t^ 

OtHtwilKmfl'jUimi 

P-T 

P-T 

P-T 

P^T 

P^T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

RMtMiM 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 

P 
P-T 

P-T 

P 
P-T 

P-T 

P 
P-T 

P-T 
P-T 
P-T 

Sifsty 

CHusMyConM - 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

Stsnw  Gsnststofs. 

«IH^- 

P-T 
P-T 

P 
P-T 

P-T 
P-T 

P 
P-T 

P-T 
P-T 

P 
P-T 

P-T 
P-T 

P-T 

P-T 
P-T 

P-T 

P-T 
P-T 

P-T 

P 
P 

P 
P 

p 

P-T 

UainRninr*                       

Audimy  Boiers 

P 

FswKvsler  Systems 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

Conlffnsate  Sustams 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P 
P 

P-T 
P-T 

P 
P 

P-T 
P-T 

P 

P 

P-T 
P-T 

P-T 
P-T 

P 

P 

P-T 
P-T 

RscoMiy  Systems 

Fust     

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

RMtflystnms           

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

RoilsrWstsr     

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P 

P 

P 

P-T 

Conlrot  Systems 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

At4omstion  r>y  items  

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

<^<Bty                                   

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P 
P 

P 
P 

P 
P 

P-T 
P-T 

P 

Cmmu^rnrtrnt 

P 

Sieem  Engines: 

KMnTurtnnt 

P-T 
P-T 

P 

P-T 
P-T 

P 

P-T 
P^T 

P 

P-T 
P-T 

P 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

Reciprocating  Mschinss.        .    — 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

Gowsmor  Systems ...              

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P-T 

Conlroi  Sydsnw ».»—».»*.«■.*.••.«*• 

P-T 

P 

P-T 

;P 

P-T 

P-T 

P-T 

P-T 

P-T 

Automatton  Systems 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

Sslely _ — 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P-T 

CaeusNy  Control 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P-T 

Motor 

MsmEngmas 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

Audtisry  Engines 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

Stalling  Syatsms 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

lubrication  Systsms 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

Fust 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

£=T 

P-T 

P-T 

FuslSysteme             

P-T 
P-T 

K 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 

P 

P-T 
P-T 

P-T 

P 

P-T 
P-T 

P-T 
P-T 

P-T  \ 

P-T 

P-T 

P-T 

fnM«  Systems 

P 
P 

P-T 
P-T 

P 
P 

P-T 
P-T 

P 
P 

P-T 
P-T 

P 
P 

P-T 
P-T 

P 
P 

P-T 
P-T 

P 
P 

P-T 
P-T 

P-T 
P-T 

P-T 

p-t/ 

P-T 

Eitfwust  Systsms 

P-T 

P 
P 
P 

P-T 
P-T 
P-T 

P 
P 
P 

P-T 
P-T 

P 
p 

P-T 
P-T 

P 
p 

P-T 
P-T 

P 
p 

P-T 
P-T 

P 
p 

P-T 
P^T 

P-T 
P-T 

P-T^ 
P-T 

P-I 

P-T 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

P-T 
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Table  10.950.— Subjects  for  Engineer  Licenses— Continued 


Ai4omalion  Systsms- 

Govsmors 

Turbines 

Setaly.. 


STM      MTR 


Casualty  Conkol.. 
Safety: 

Firs 


FirePrexenHon. 

Fire  Fighting 

noodvig„ 


StabOty  and  Trim. 
Damage  Conbol. 


Emeri^ncy  Equipmeni  and  Lifeaav- 
ing  Applanoas. 

General  SaMy 

First  Aid 


Oangsrous  Materia. 
Pokjlion.. 


Itwpactiona  and  Swveys 

US.  Rules  and  Regulabons... ., 

•rtwnstional  Rules  and  RegutaUons- 


P 

P 

P 

P-T 

P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


P= Practical  Knowledge. 
T=Theorelical  Knowledge. 

PART  12-CEfmFICATION  OF 
SEAMEN 

62.  The  authority  dUtion  for  Part  12 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  7301.  7701, 8105. 10104; 
49CFR1.48. 

63.  Section  12.20-1  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  12.20-1    Q«n«ral  r*quirMMnt«. 
*        •        •        •        « 

(c)  A  currently  valid  license  as  master 
or  mate  of  inspected,  mechanically 
propelled  vessels  of  more  than  200  gross 
tons,  pilot  of  inspected,  mechanically 
propelled  vessels,  or  engineer  authorizes 
the  holder  to  serve  as  tankerman  upon 
inspected  vessels  of  the  United  States 
required  to  have  a  certificated 
tankerman  without  having  a  sepeirate 
certificate  as  tankerman. 


PART  15-IIANNINQ  REQUIREMENTS 

64.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3703,  8105;  49 
CFR  1.45. 1.46. 

65.  In  the  table  of  contents  for  Part  15, 
the  heading  of  S  15.901  is  revised  to  read 
as  follows: 

§  15.901    Inspected  vessels  of  less  than  100 
gross  tons. 

66.  Section  15.301(a)  is  amended  by 
adding  the  definition  of  "self-propelled" 
in  alphabetical  order  to  read  as  follows: 


UnimMedlst 


STM      MTR 


P 

P 

P 

P-T 

P-T 

P-T 
P-T 
F-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


2nd 


STM      MTR 


P 

P 

P 

P-T 

P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


Ur4vnrted  3rd 


STM      li«TR 


P 

P 

P 

P-T 

P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


CNel 
engineer 

limited 


STM      MTR 


P 

P 

P 

P-T 

P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


I1S.301 


Definition  Of  twins  tiMd  in  this 


"Self-Propelled"  has  the  same 
meaning  as  the  terms  "propelled  by 
machinery"  and  "mechanically 
propelled."  This  term  would  also  include 
vessels  fitted  with  both  sails  and 
mechanical  propulsion. 

•  '•••» 

67.  Section  15.401  is  revised  to  read  as 
follows: 

81J^<01    EmptoymMit  and  ssrvk 
r— tricMons  of  Icsnt  Of  tlocunwnt 

A  person  may  not  employ  or  engage 
an  individual,  and  an  individual  may  not 
serve,  in  a  position  in  which  an 
individual  is  required  by  law  or 
regulation  to  hold  a  license,  certificate 
of  registry,  or  merchant  mariner's 
document  unless  the  individual  holds  a 
valid  license,  certificate  of  registry,  or 
merchant  mariner's  document,  as 
appropriate,  authorizing  service  in  the 
capacity  in  which  the  individual  is 
engaged  or  employed  and  the  individual 
serves  within  any  restrictions  placed  on 
the  license,  certificate  of  registry,  or 
merchant  mariner's  document 

68.  Section  15.501  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  15.501    Cwtificats  of  Inspection. 

*  *        *        *        ft 

(b)  The  manning  requirements  for  a 
particular  vessel  are  determined  by  the 
CX^MI  after  consideration  of  the 
applicable  laws,  the  regulations  in  this 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


A/E  Ltd  a 
DOEiaitm. 


STM 


P 

P 

P 

P-T 

P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


MTR 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


Uian. 
ind. 

C/E 


MTR 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


Fish, 
vsl 
A/E 


MTR 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 
P-T 
P-T 
P-T 


OOELtdHP 


STM 


P-T 
P-T 

P-T 
P-T 
P-T 

P 
P 
P 
P 
P 

P 
P 
P 
P 
P 
P 
P 


MTR 


P-T 
P-T 
P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P 
P 
P 
P 
P 

P 
P 
P 
P 
P 
P 
P 


part,  and  all  other  factors  involved,  such 
as:  Emergency  situations,  size  and  type 
of  vessel,  installed  equipment  proposed 
routes  of  operation  including  frequency 
of  port  calls,  cargo  carried,  type  of 
service  in  which  employed,  degree  of 
automation,  use  of  labor  saving  devices, 
and  the  organizational  structure  of  the 
vessel. 

69.  Section  15.801  is  revised  to  read  as 
follows: 


S15J01 

The  OCMI  will  determine  the  specific 
manning  levels  for  vessels  required  to 
have  certificates  of  inspection  by  Part  B 
of  Subtitle  n  of  Title  46  U.S.  Code.  The 
masters  or  individuals  in  command  of 
all  vessels,  whether  required  to  be 
inspected  under  48  U.S.C.  3301  or  not 
are  responsible  for  properly  manning 
vessels  in  accordance  with  the 
applicable  laws,  regulations,  and 
international  conventions. 

70.  Section  15.805  is  amended  by 
adding  a  new  paragraph  (a)(4)  to  read  as 
follows: 

§15.405    Master. 

(a)  *  •  • 

(4)  Every  inspected  small  passenger 
vessel. 


71.  Section  15.810  is  amended  by 
redesignating  paragraphs  (a)  through  .d) 
as  paragraphs  (b)  through  (e). 
respectively,  by  adding  a  new  paragraph 
(a),  and  by  revising  the  introductory  text 
of  newly  designated  paragraph  (b)  and 
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revising  paragraph  (d)  to  read  at 
follows: 

flSJIO    MatM. 

(a)  The  OCMI  determines  the 
minimuin  number  of  licensed  mates 
required  for  the  safe  operation  of 
inspected  vessels. 

(b)  The  minimum  number  of  licensed 
mates  required  to  be  carried  on  every 
inspected  self-propelled,  seagoing  and 
Great  Lakes  vessel,  and  every  inspected, 
seagoing,  passenger  vessel  must  not  be 
less  than  the  following,  except  when 
reductions  are  authorized  under 
paragraph  (e)  of  this  section: 

•        •        •        •        • 

(d)  The  CXZMI  may  increase  the 
minimum  number  of  mates  indicated  in 
paragraph  (b)  of  this  section  where  he  or 
she  determines  that  the  vessel's 
characteristics,  route,  or  other  operating 
conditions  create  special  circumstances 
warranting  an  increase. 

72.  Section  15.901  is  revised  to  read  as 
follows: 


I1SJ01    hwpMlwl 
100 


(a)  An  individual  holding  a  license  as 
mate  or  pilot  of  inspected,  self-propelled 
vessels  of  over  200  gross  tons  is 
authorized  to  serve  as  master  on 
inspected  vessels  of  less  than  100  gross 
tons  within  any  restrictions  on  the 
individual's  license. 

(b)  An  individual  holding  a  license 
authorizing  service  as  master  or  mate  of 
inspected,  self-propelled  vessels  is 
authorized  to  serve  as  master  or  mate, 
respectively,  of  non-self-propeDed 
vesisels  other  than  sail  vessels,  within 
any  restrictions  on  the  individuars 
license. 

(c)  An  individual  holding  a  license 
authorizing  service  as  master  or  mate  of 
inspected,  sail  vesaels  is  authorized  to 
serve  as  master  or  mate,  respectively,  of 
other  non-«eIf-propeUed  vessels,  witfdn 
any  restrictions  on  ttie  individanTs 
license. 

(d)  An  individual  holding  a  license 
authorizing  service  as  nustar  or  mate  of 
inspected,  auxiliary  sail  vessels,  is 
authorized  to  serve  as  master  or  mate, 
respectively,  of  self-propelled  and  non- 
self-propelled  vessels,  within  any 
restrictions  on  the  individual's  license. 

73.  Section  IS  J05  is  revised  to  read  as 
follows: 


than  gross  tonnage  limitationa.  on  the 
individucd's  license. 

(b)  An  individual  holding  a  license  as 
mate  of  inspected,  self-propelled 
vessels,  other  than  Great  Lakes,  inland. 
or  river  vessels  of  not  more  than  200 
gross  tons,  is  authorized  to  serve  as 
operator  of  uninspected  passenger 
vessels,  within  any  restrictions,  other 
than  gross  tonnage  limitations,  on  die 
individual's  license. 

74.  Section  15.910  is  amended  by 
revising  para^vphs  (a)  and  (b)  to  read 
as  follows: 


I18J10 

(a)  An  individual  of  21  years  or  more 
of  age  holding  a  Ucense  as  master  of 
inspected,  self-propelled  vessels,  or  a 
license  as  mate  or  pilot  of  inspected, 
self-propelled  vessels  of  more  than  200 
gross  tons,  is  authorized  to  serve  as 
operator  of  iminspected  towing  vessels 
writhin  any  restrictions  on  the 
indivdual's  license.  A  Ucensed  mate  or 
pilot  authorized  by  this  section  to  serve 
as  operator  of  uninspected  towing 
vessels  may  only  be  in  command  of  the 
vessel  on  domestic  routes. 

(b)  Whenever  an  uninspected  towing 
vessel  is  under  the  direction  and  control 
of  a  person  holding  a  license  for  service 
only  as  second-class  operator  of 
uninspected  towing  vessels,  a  person 
holding  a  license  authorizing  service  as 
operator  of  uninspected  towing  vessels 
must  be  on  board  as  a  member  of  the 
crew. 

•        •        •        *        • 

75.  Section  15.915  is  revised  to  read  as 
followrs: 


i1M06 

(a)  An  individual  holding  a  license  as 
master  or  pOot  of  Inspected,  self- 
propelled  vessels  is  authorized  to  serve 
as  operator  of  uninspected  passenger 
vessels  «vithin  any  restrictions,  other 


I1SJ18 

The  following  licenses  authorize  the 
holder  to  serve  as  noted,  within  any 
restrictions  on  the  license: 

(a)  A  designated  duty  engineer  Ucense 
authorizes  service  as  chief  or  assistant 
engineer  on  vessels  of  not  more  than  500 
gross  tons  in  the  following  manner 

(1)  A  designated  duty  engineer  limited 
to  vessels  ofnot  more  than  1000 
horsepower  or  4000  horsepower  may 
serve  only  on  near  ooastal.  Great  Lakes, 
or  inland  waterr, 

(2)  A  designated  duty  engineer  with 
no  horsepower  limitations  may  serve  on 
any  waters. 

(b)  A  ddef  engineer  (limited-ooeans) 
license  snthoriaes  service  as  chief  or 
assistant  engineer  on  vessels  of  any 
gross  tons  on  inland  waters  and  of  not 
more  than  1000  gross  tons  on  ocean, 
near  coastal,  or  Great  Lakes  waters. 

(c)  A  ddef  engineer  (limited-near 
coastal)  license  auAorizee  service  as 
chief  or  assistant  ■rigii—r  on  vessels  of 
any  gross  tons  on  inland  waters  and  of 


not  more  than  lOOC  gross  tons  on  near 
coastal  or  Great  Lakes  waters. 

(d)  An  assistant  engineer  (limited- 
oceans)  license  authorizes  service  on 
vessels  of  any  gross  tons  on  inland 
waters  and  of  not  more  than  1600  gross 
tons  on  ocean,  near  coastal,  or  Great 
Lakes  waters. 

SUBCHAPTER  O-TANK  VESSELS 
PART  30-GENERAL  PROVISIONS 

76.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Aathoritr-  46  M&XL  3306,  3703;  40  U.S.C 
1804:  49  CFR  1.45. 1.46;  f  30.01-2  also  issued 
under  the  aothority  of  46  U.S.C  3507. 

77.  Section  30.10-71  is  revised  to  read 
as  follows: 

130.10-71    Tankarman— TB/ALL. 

The  term  "tankerman"  means  any 
person  holding  a  certificate  issued  by 
the  Coast  Guard  attesting  to  his  or  her 
competency  in  the  handling  of 
flammable  or  combustible  liquid  cargo 
in  bulk  or  is  any  person  holding  a  valid 
license  as  master  or  mate  of  inspected, 
mechanically  propelled  vessels  of  more 
than  200  gross  tons,  pilot  of  inspected, 
mechanically  propelled  vessels,  or 
engineer. 

PART  31~INSPECTION  AND 
CERTIFICATION 

78.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(j):  46  U.S.C  3306, 
3703,  5115, 8105:  40  U.SXI  App.  1804;  EX}. 
12234,  45  FR  58601.  3  C3^  IMO  Conp..  p.  277; 
E.0. 11735.  86  PR  n243,  3  CFR,  1971-1975 
CoBip..  p.  793;  40  CFR  1.46. 

79.  Section  31.15-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


S31.1S-1 
TB/AU. 


(b)  In  aU  cases  where  a  certificate  of 
inspection  does  not  require  at  least  two 
licensed  individuals  authorized  to  serve 
as  tankerman  by  fi  30.10-71  of  this 
Subchapter,  the  Officer  in  Charge, 
Marine  Inspection,  shall  enter  in  the 
certificate  of  inspection  issued  to  any 
manned  tank  vessel  subject  to  the 
regulabottt  in  this  Subchapter  the 
number  of  the  crew  required  to  be 
certificated  as  tankermen.  If  the  total 
complement  of  a  tank  vessel  is  either 
one  or  two  persons,  only  one  such 
person  need  be  a  certificated 
tankermen.  If  tfie  total  complement 
exceeds  two,  only  two  such  persons 
need  be  certificated  tankermen. 


jA 
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80.  Section  31.15-5  U  revised  to  read 
as  follows: 

S31.1S-4   Tank  barsee-B/ALL 

Tank  barges  subject  to  the  provisions 
of  this  subchapter  need  not  be  manned 
unless,  in  the  judgment  of  the  Officer  in 
Charge,  Marine  Inspection,  such 
manning  is  necessary  for  the  protection 
of  life  and  property  and  for  the  safe 
operation  of  the  vessel 

81.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Autfaoritr  33  U.S.C  13210);  46  UAC  3306. 
3703, 6101: 49  U.&C  App.  1804:  K.0. 11735, 36 
FR  21243, 3  CFR.  1971-1976  Comp.,  p.  793; 
E.0. 12234. 45  FR  58601.  3  CFR,  1960  Comp..  p. 
277;  49  CFR  1.46. 

PART  35-OPERATIONS 

82.  Section  35.35-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

935.3S-1    Men  on  duty— TB/AU. 

(b)  In  the  case  of  unmanned  barges, 
the  owners,  masters  or  persons  in 
charage  of  such  barges  shall  insure  that 
a  person  holding  a  valid  Ucense  as 
master  or  mate  of  inspected, 
mechanically  propeUed  vessels  of  more 
than  200  gross  tons;  pilot  of  inspected. 
mechanicaUy  propelled  vessels;  or 
engineer,  or  a  certificated  tankerman  is 
on  duty  to  perform  transfer  operations, 
which  licensed  person  or  certificated 
tankerman  shaU  be  considered  as  the 
person  in  charge  of  the  unmanned  tank 
bai^ge. 


SUBCHAPTER  O-CERTAIN  BULK 
DANGEROUS  CARGOES 

PART  151— BARGES  CARRYING  BULK 
LIQUID  HAZARDOUS  MATERIAL 
CARGOES 

83.  The  authority  citation  for  Part  151 
continues  to  read  as  foUows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703;  48 
CFT^  1.46. 

84.  Section  151.03-53  is  revised  to  read 
as  foUows: 

§151.03-53    Tankermaa 

A  tankerman  is  a  person  holding  a 
certificate  issued  by  the  Coast  Guard 
attesting  to  his  or  her  competency  in 
handling  flammable  or  combustible 
liquid  cargo  in  bulk  or  any  person 
holding  a  vaUd  Ucense  as  master  or 
mate  of  inspected,  mechanicaUy 
propelled  vessels  of  more  than  200  gross 
tons;  pilot  of  inspected,  mechanically 
propelled  vessels;  or  engineer. 


85.  Section  151.45-4  is  amended  by 
revising  paragraph  (aKl)  to  read  as 
foUows: 

S  151,45-4   CsTBotiandftia. 

(a)  •  •  • 

(l)  When  die  product  to  be  transferred 
has  flammable  or  combustible 
characteristics  as  defined  in  this 
chapter,  the  shipper  and  the  owners, 
charterer,  agent,  masters,  or  persons  in 
charge  of  such  barges  shall  insure  that  a 
person  holding  a  valid  Ucense  as  master 
or  mate  of  inspected.  mechanicaUy 
propeUed  vessels  of  more  than  200  gross 
tons;  pUot  of  inspected,  mechanicaUy 
propeUed  vessels;  or  engineer,  or  a 
certificated  tankerman  is  on  duty  to 
perform  transfer  operations.  This  person 
is  considered  as  the  person  in  charge  of 
the  unmanned  tank  barge.  In  addition, 
the  Officer  in  Chai^,  Marine 
Inspection,  shall  be  furnished 
satisfactory,  documentary  evidence  that 
this  person  is  trained  in.  and  capable  of 
performing  competently,  the  necessary 
operation  which  relates  to  the  transfer 
of  the  specific  cargo. 

•  *        *        •        * 

SUBCHAPTER  T—SaiALL  PASSENGER 
VESSELS  (UNDER  100  GROSS  TONS) 

PART  185— OPERATIONS 

8a  The  authority  citation  for  Part  185 
continues  to  read  as  foUows: 

Authority:  46  U.S.C.  3306,  6101.  6105;  49 
CFR  1.46. 

87.  Section  185.25-20  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§185.25-20    Test  of  emergency  position 
indteating  radio  beacon  (EPIRB). 

*  '  •        *        •        * 

(b)  The  EPIRB's  battery  is  replaced 
after  the  EPIRB  is  used  and  before  the 
date  required  by  FCC  regulations  in  47 
CFR  Part  80. 

TITLE  33— NAVIGATION  AND  NAVIGABLE 
WATERS 

SUBCHAPTER  0-POLLUTK)N 

PART  155— OIL  POLLUTION 
PREVENTION  REGULATIONS  FOR 
VESSELS 

Subpart  C— Oil  Transfer  Personnel, 
Procedures,  Equipment,  and  Records 

88.  The  authority  citation  for  Part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(j)(l)(C).  1902(c) 
and  1903(b):  EO.  11735;  49  CFR  1.46(m), 
unless  otherwise  noted.  , 

89.  Section  155.710  is  amended  by  i 
revising  paragraphs  (a)(1)  and  (a)(2)  to) 
read  as  foUows:  . ' 


§186.710    Quaineationsofpersenln 


(a)  •  •  • 

(1)  For  oil  transfer  operations  on  self- 
propeUed  tank  vessels,  that  individual 
holds  a  valid  Ucense  as  master  or  mate 
on  inspected,  mechanicaUy  propeUed 
vessels  of  more  than  200  gross  tons:  pUot 
of  inspected,  mechanically  propelled 
vessels;  or  engineer,  except  that  the 
person  in  charge  of  tank  deaning 
operations  may  be  a  tankerman 
certificated  for  the  grade  of  cargo  last 
carried;  or, 

(2)  For  tank  barges,  the  individual 
holds  a  vaUd  Ucense  as  master  or  mate 
on  inspected.  mechanicaUy  propelled 
vessels  of  more  than  200  gross  tons;  pUot 
of  inspected.  mechanicaUy  propeUed 
vessels;  or  engineer,  or  is  a  tankerman 
certificated  for  the  grade  of  cargo 
carried;  or. 

*        •        •        •        * 

Date:  December  1&  1986 
Clyde  T.  Ludc  |r.. 

Vice  Admiral,  U.S.  Coast  Guard  Acting 

CommandanL 

[FR  Doc  89-3  Filed  1-3-80:  &-4S  am] 
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FEDERAL  COMMUNK^ATKMS 
COMMISSION 


47  CFR  Parts  0  and  64 

{Gen.  Docket  87-505;  DA  6»-iaS0] 

National  Security  Emergenqr 
Preparedness  Teiecommunicationt 
Service  Priority  System 

agency:  Federal  Conmiunications 

Commission. 

ACTION:  Final  rule:  correctioiL 

SUNMARy:  The  foUowing  correctioru  are 
made  in  the  Federal  Communications 
Commission's  (FCCs)  preamble  and 
appendix  to  its  rules  relating  to  the 
National  Security  Emergency 
Preparedness  (NSEP) 
Telecommunications  Service  Priority 
(TSP)  System.  The  rules  were  published 
in  the  Federal  Register  on  November  23, 
1988  (53  FR  47535]. 

FOR  FURTHER  INFORMATION  CONTACT: 

)im  Ferris  at  (202)  634-1830. 
SUPPLEMENTARY  INFORMATION:  The  FCC 

promulgated  rules  and  regulations  which 
replaced  its  existing  Restoration  Priority 
procedures  with  a  new  NSEP  TSP 
System  having  broader  scope  and 
appUcability.  The  revisions  thereby 
updated  Part  64  of  FCC  rules  governing 
priority  treatment  of  provisioning  and 
restoration  of  common  carrier-provided 
telecorrmiunications  services  during 
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emergencies.  Conforming  amendments 
were  made  to  certain  delegated 
authorities  contained  in  Part  0  of  POC 
rules. 

•        •        •        •        • 

The  following  corrections  are  made  In 
Gen.  Docket  87-505;  FCC  88-341, 
containing  the  amended  FCC  rules 
which  replaced  the  Restoration  Priority 
System  with  a  new  NSEP  TSP  System 
which  modernizes  the  means  by  which 
the  nation  is  assured  that  essential 
commimications  services  provided  by 
common  ca.Tters  receive  priority 
provisioning  and  restoration.  The 
amended  rules  were  published  in  the 
Feileral  Renter  on  November  23. 1988 
(53  FR  4753S|. 

I.Page  S3  FR  47535: 

Ist  and  3rd  columns:  change  the 
effective  date  from  December  23,  to 
December  27. 1988, 

2.  Page  53  FR  47536: 

1st  column,  26th  line,  change 
••System"  to  "Service"  so  that  the  Hne 
reads:  Telecommunications  Service 
Priority 

3.  Page  53  FR  47537: 

1st  column,  28th  line,  delete  the  end  of 
quote  in  the  first  word  services."  so  that 
the  line  reads:  services,  or  ••NSEP 
services,"  means 

3rd  column,  10th  line,  change  "and"  to 
"or"  so  that  the  line  reads:  (a)  Interstate 
or  foreign 

3rd  column,  2Sth  and  2eth  lines,  delete 
the  phrase  "and  components  of 
!i«>r\ice8"  so  that  the  25th  and  28th  lines 
read:  restoration  of  services  that  the 
selected  vendor  is  able  to 

3rd  column,  40th  line,  change  "a"  to 
"that"  so  that  the  line  reeds:  OH'ned  by 
that  service  vendor.  Such  control 

4.  Page  53  FR  47539: 

1st  column.  90th  line,  add  the  word 
"requests"  so  that  the  line  reads,  (b) 
Comply  with  NSEP  service  requests  by: 

Ist  column,  65th  line,  delete  the 
phrase  "switched  (e.g.,  cellalar)"  so  that 
the  remaining  line  reads:  (2)  Restore 
NSEP 

2nd  cohmm.  2nd  line,  delete  the 
designation  "E"  so  that  the  line  reads: 
priority  level  assignment  (i.e.,  '^",  "2", 

3rd  column,  9th  line  from  end  add  "or 
retttoring"  so  that  the  line  reads: 
provisioning  or  restoring  NSEP  services. 

5.  Page  53  FR  47541 

2nd  column.  43ni  line,  change  first  full 
sentence  of  para.  12x.(2)  to  read:  This 
subcategory  covers  those  minimum 
additional  telecommunication  services 
essential  to  maintaining  an  optimum 
deft  lute.  diplomatic  or  continuity-of- 
government  posture  before,  during,  and 
after  crises  situations. 


Federal  Coamunications  Conunission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  SS-52  Filed  1-9-60;  M5  am) 
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47  CFR  Part  73 

[MM  Dedrat  No.  M-2S4;  flM-tt19) 

Radio  Broadcasting  8«rvio««;  La 

AOmcv:  Federal  Communications 
Commission. 

action:  Pinal  rule. 


;  Tliis  action  allots  Channel 
246A  to  La  Monte,  Missouri,  as  that 
community's  first  FM  broadcast  service, 
in  response  to  a  petition  filed  by 
Johnson  County  Broadcasters,  Inc. 
Petitioner  filed  supporting  comments. 
The  coordinates  for  Channel  246A  at  La 
Monte  are  38-45-36  and  93-20-30  which 
includes  a  site  restriction  7.4  kilometers 
east  of  the  community.  With  this  action, 
this  proceeding  is  terminated. 

DATO:  Efiiective  Febiuary  13, 1980.  The 

window  period  for  filing  applications 
will  open  on  February  14. 1909,  and 
close  on  March  16. 1989. 


ran  FUWTIMW  MFOMMTION  CONTACT: 

Kathleen  Scheuerie.  Mass  Media 
Bureau,  (202)  634-6530. 


iHiisisa 
summary  of  the  ComniiMian's  Report 
and  Order.  MM  Docket  No.  88-254. 
adopted  November  18, 1988,  and 
released  December  28, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  bosiness  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  B57-380a 
2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

list  of  Sabjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [MNKNOEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C  IM.  303. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
allotments  under  Missouri  is  amended 
by  adding  La  Monte,  Channel  24eA. 


Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  <md Rulea  Division. 

Mass  Media  Bureau. 

[FR  Doc.  89-54  Filed  1-3-80;  8:45  an] 
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47CFRPart73 

{MM  Dodcet  No.  sa-Tt;  mi-«1t6) 

Radio  Broadcasting  Sarvicaa;  l-aiand. 
North  Carolina 

AOCNCv:  Federal  Communications 

Commission. 

ACTION:  Fmal  rule. 


:  The  Commission,  at  the 
request  of  Leiand  Broadcasting  Group, 
allots  Channel  231A  to  Leiand,  North 
Carolina,  as  the  community's  first  local 
FM  service.  Chaimel  231A  can  be 
allotted  to  Leiand  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.6  kilometers  (5.3  miles) 
southwest  to  avoid  a  short-spacing  to 
unoccupied  and  unapplied  for  Channel 
229A  at  Wrightsville  Beadi.  North 
Carolina,  and  to  Station  WZBK.  Channel 
232A,  Wallace,  North  Carolina.  The 
coordinates  for  this  allotment  are  North 
Latitude  34-11-09  and  West  Longitude 
78-05-13.  WiA  this  action,  this 
proceeding  is  terminated.  i 

DATES:  Effective  February  13, 1989.  The 
window  period  for  filing  applications 
will  open  on  February  14, 1989;  and       | 
close  on  March  16, 1989. 
TOR  FUfrraCR  MFOfMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPLEMENTARY  INP0RMAT1ON:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-7& 
adopted  November  16, 1988,  and 
released  December  20, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  NW.  Suite  140. 
Washington.  DC  20037. 

List  of  Suiqects  hi  47  CFS  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


^^'^^ 
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173,202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  North  Carolina  is 
amended  by  addiag  the  {oUowii^  entry. 
Leiand,  Channel  231A, 

Federal  Communicationa  Commissioa 
Steve  Kamiav. 

Deputy  Chief.  Policy  aad  Ruin  Division. 

MoMM  Madia  Bureau. 

[FR  Doc  80-66  Ffied  l-9-«8(  8:45  asi] 
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47CFRPart7S 

[MM  Docket  No.  M-44;  RM-«M3] 

Telavlsion  Broadcasting  Sarvlces: 
Guhinskl,  Nsvada 

AOENCY:  Federal  Communications 
Commission. 

ACTKM:  Final  Rule.        ! 


:  The  Commission,  at  die 
request  of  Sarkes  Tarzian,  Inc.,  Ucensee 
of  Station  KTVN,  Channel  2,  Reno. 
Nevada,  substitutes  Charmel  7-  for 
Channel  2-  at  Goldfield.  Nevada.  The 
substitution  of  channels  eliminates  a 
short-spedng  between  the  Goldfield 
allotment  and  petitioner's  application 
seeking  to  relocate  its  transmitt»  from 
Red  Peak  to  McClellan  Peak.  Channel  7- 
can  be  allotted  to  Goldfield  in 
compliance  with  the  Commissi<m's 
minimum  distance  separation 
requirements  without  the  imposition  of  • 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  37-42-24 
and  West  Longitiide  117-14-0&  With 
this  action,  this  proceeding  is 
terminated. 

EFFECnvi  DATI:  February  13, 1989. 

FOR  RJRTNOI INPORMATION  CONTACT 

Leslie  iC  Shapiro,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPLEMENTARY  INFORMATION:  llus  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-44. 
adopted  November  16, 1988,  and 
released  December  28. 198&  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transportation  Service,  (202)  857-3800. 
2100  M  Street  NW..  SoHe  14a 
Waahingtoik  DC  20037. 


List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Aoiharity:  47  U3.C  154.  303. 


973J06    lAMnded] 

2.  Section  73  J06(b),  the  TV  Table  of 
Allotments  for  Goldfield  Nevada,  is 
■mended  by  removing  Channel  2-  and 
adding  Channel  7-w 

Federal  Commonications  Coramlssion. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mobs  Media  Bureau. 

[FR  Doc  89-57  FOed  1-3-89: 8:45  am] 
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DEPARTMENT  OF  COWMERCE 
National  Ocaanic  and  Atmospheric 


50  CFR  Part  642 
[Docket  Na  81126-S226] 

Coastal  Migratory  Pelagic  Rasourcas 
of  ttta  Gidf  of  Mexico  and  South 
Atlantic 

AOBICV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnoK  Notice  of  closure. 


;  The  Secretary  of  Commerce 
(Secretary)  closes  the  commercial 
fishery  in  the  Exclusive  Economic  Zone 
(EEZ)  for  Spanish  mackerel  bttm  the 
Atlantic  migratory  group.  The  Secretary 
has  determined  that  the  commercial 
allocation  for  Spanish  mackerel  from  the 
Atlantic  migratory  group  was  reached 
on  December  29, 1988.  This  closure  is 
necessary  to  protect  the  Atlantic 
Spanish  mackerel  resource. 
EFFECTIVE  DATE:  Closiffe  is  effective  at 
12.-01  aja^  local  time.  December  2a  1968, 
imtil  12KX)  p.m.  (midnight],  local  time. 
March  31. 1989. 

FOR  FURTIMR  INFORMATION  CONTACT: 
Mark  F.  Godcharles.  813-803-3722. 

StJPPLEMENTARV  MIFORMATTON.  The 

Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Itesources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic  as 
amended,  was  developed  by  the  South 
Atiantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils)  under 
authority  of  the  N4agno8on  Fishery 
Conservation  and  Management  Act,  and 
is  implemented  by  regulations,  at  50 
CFR  Part  642.  Regulations  effective  July 
1, 1988,  implemented  catch  limks 


recommended  by  the  Councils  for  the 
Atlantic  migratory  group  of  Spanish 
mackerel  for  the  current  fishing  year 
(April  1, 1988,  through  March  31. 1989). 
Those  regulations  set  the  commercial 
allocation  at  3.04  million  pounds  (53  FR 
25611.  July  8, 1988). 

Under  i  642.22(a),  the  Secretary  is 
required  to  close  any  segment  of  the 
Spanish  madierel  commercial  fishery 
when  its  allocation  has  been  reached,  or 
is  projected  to  be  reeched.  by  pobhshing 
a  notice  in  the  Federal  Register.  The 
Secretary  has  determined  that  the 
commercial  allocation  for  the  Atlantic 
migratory  group  of  Spanish  mackerel 
was  reached  on  December  29, 1988. 
Hence,  the  commercial  fishery  for 
Spanish  mackerel  from  the  Atlantic 
migratory  group  is  closed  effective  12:01 
a.m.,  December  29, 1988,  through  March 
31. 1989.  the  end  of  the  fishing  year.  The 
closure  appUes  in  the  EEZ  frt)m  the 
Virginia/North  Carolina  border 
southward  to  a  line  extending  direcUy 
east  from  the  Dade/Monroe  County, 
Florida,  boundary  (2*20.4'  N.  latitude). 

The  Secretary  previously  determined 
that  the  recreational  allocation  for 
Spanish  mackerel  from  the  Atlantic 
migratory  group  had  been  reached  The 
bag  limits  for  this  group  were  reduced  to 
zero  on  October  3, 1968  (53  FR  39007, 
October  5, 1988).  With  closure  of  the 
commercial  fishery,  through  March  31, 
1989,  Spanish  mackerel  from  the 
Atlantic  migratory  group  may  not  be 
poesessed  in  the  KEZ,  regardless  of 
where  taken;  audi  Spanish  mackerel 
caught  in  the  EEZ  must  be  returned 
immediately  to  the  sea.  Through  March 
31. 1989,  ^mnish  mackerel  from  the 
AUantic  migratory  group  taken  in  the 
EK7  may  not  be  piirchased  bartered, 
traded  or  sold.  The  latter  prohibitiaa 
does  not  ap|riy  to  trade,  in  Atlantic 
group  Spanish  mackerel  harvested, 
landed,  and  bartered,  traded  or  sold 
prior  to  the  closure  and  held  in  cold 
storage  by  a  dealer  or  procesaor. 

Odwr  Matters 

This  action  is  required  by  50  CFR 
642.22(a)  and  compbes  with  E.0. 12291. 

AadMdty.  16  U.S.C  1801  et  saq. 
List  of  Subiaets  ia  a  CFR  Part  M2 

Fisheries,  fishing. 

Dated:  December  29. 1988. 
JoaP.Ckm, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  88-30200  FQed  12-29-88:  3:48  pm] 
I  COOK  s«i»-tt-a 
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Proposed  Rules 


Fwiaral  Rasbtar 

VoL  M.  No.  2 

Wednesday.  Januaiy  4.  1968 


im  section  of  th«  FEDERAL  REGISTER 
oontiins  notices  to  the  pubNc  of  the 
propoeed  isauanoe  of  rules  and 
feflulstions.  The  purpose  of  these  notices 
is  to  oive  imsrested  persons  en 
opportunNy  to  perticipete  in  the  rule 
menng  pnor  lo  ine  aaopoon  oi  me  mei 


DEPARTMENT  OF  JUSTICE 

Immigration  and  NaturaMzation 
Sarvica 

•  CFRPwt241 
IiN8Nall24-«] 

Daportatton;  Controiad  Subalanca 
VIolatlona 

AOCNCV:  Immigration  and 
Naturalizations  Service.  Justice. 
action:  Proposed  rule. 


:  This  proposed  rule  will 
require  additional  data  to  be  provided 
by  an  alien  seeking  a  judicial 
recommendation  against  deportation  in 
order  to  help  identify  him/her  to  the 
Immigration  and  Naturalization  Service 
("Service").  This  change  is  necessary  to 
ensxire  that  the  Service  will  be  given 
sufficient  information  necessary  to 
identify  the  alien  who  is  the  subject  of  a 
motion  for  a  judicial  recommendation 
against  deportation.  This  change  will 
permit  the  Service  stiffident  time  to 
obtain  any  file  relating  to  the  alien  and 
to  prepare  a  response,  if  desired,  to  the 
alien's  motion  for  a  judicial 
recommendation  against  deportation. 
OATK  Comments  must  be  received  by  no 
later  than  February  3, 1969. 
ADCWtar  Submit  written  comments,  in 
triplicate,  to  Director.  Policy  Directives 
and  Instructions,  Immigration  and 
Naturalization  Service.  Room  2011. 425 1 
Street  NW..  Washington.  DC  20536. 


kTMM  contact: 
Ira  L  Frank.  Senior  Special  Agent 
Immigration  and  Naturalization  Service. 
425  I  Street  NW..  Room  7240. 
Washington.  DC  20538,  Teieplione:  (202) 
633-0066. 


r  ARV  mnmumoiL  This 
proposed  rule  will  place  the  burden  on 
the  alien  or  his  criminal  defense  counsel 
to  provide  the  district  director  receiving 
notice  of  the  motion  with  a  copy  of  any 
order  granting  a  judicial 
recommendation  against  deportation. 


certified  as  a  true  copy  by  the  clerk  of 
the  court  granting  said  motion.  In 
deportation,  exclusion,  or  rescission 
proceedings,  the  burden  will  be  upon  the 
alien  to  present  to  an  immigration  judge 
a  certified  copy  of  the  judicial 
recommendation  against  deportation 
when  such  recommendation  will  be  the 
basis  of  denying  any  charges  brought  by 
the  Service  in  proceedings  against  the 
alien.  This  change  is  necessary  to  ensure 
that  the  granting  of  a  judicial 
recommendation  against  deportation  is 
known  to  the  Service  and/or  the 
immigration  judge  to  avoid  conducting 
unnecessary  hearings.  Clearly,  the  alien 
is  in  a  better  position  than  the  Service  to 
identify  if  the  motion  was  granted  by  the 
sentencing  court  in  his/her  particular 
case,  considering  the  countless  number 
of  such  motions  made  by  criminal  alien 
defendants  in  any  given  year.  This 
proposed  rule  will  cause  judicial 
recommendations  that  are  granted 
subsequent  to  this  rule  becoming  final  to 
be  negated  if  the  data  required  by  this 
rule  is  not  substantially  provided. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291,  nor  does  this  rule  have  federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  B.0. 12612. 

The  information  collection 
requirements  contained  in  this  ride  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
under  the  provisions  of  the  Paperworii 
Reduction  Act 

List  of  Subiects  b  •  CFR  Part  241 

Administrative  practice  and 
procedure.  Aliens.  Deportation. 

Accordingly.  Chapter  I  Part  241.  of 
Title  6  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  241— JUMCIAL 
REC0MHEN0ATI0N8  AGAINST 
DEPORTATION;  CONTROLLED 
SUBSTANCE  VIOLATIONS 

l.The  authority  citation  for  Part  241 
continues  to  read  as  follows: 

Aalhoritr-  4  VS.C.  1103, 12S1. 1252, 1357. 

2.  Section  241.1  is  revised  to  read  as 
follows: 


124.1 

(a)  For  the  purpose  of  clause  2  of 
section  241(b)  of  the  Act  notice  to  the 
district  director  having  administrative 
jurisdiction  over  the  place  in  which  the 
court  imposing  sentence  is  located  shall 
be  regarded  as  notice  to  the  Service.  The 
notice  shall  be  transmitted  by  personal 
service  to  the  district  director  by  the 
defendant  or  by  counsel  for  the  defense, 
at  least  15  days  prior  to  the  court 
hearing  on  whether  a  recommendation' 
against  deportation  shall  be  made. 
When  less  than  15  days'  notice  is 
received  an  objection  shall  be 
interposed  to  the  recommendation 
against  deportation  on  the  ground  that 
due  notice  was  not  received.  Failure  to 
furnish  due  notice  for  any  reason, 
including  the  foregoing,  negates  any 
judicial  recommendation  against 
deportation  which  may  have  been 
granted. 

(b)  The  notice  to  the  district  director 
will  include  the  true  and  complete  name 
of  the  defendant  and  the  aliases  by 
which  he  or  she  has  been  known  or  has 
himself  or  herself  used.  Notice  will  also 
include  the  country  of  which  defendant 
is  a  citizen,  his  or  her  date  and  place  of 
birth,  alien  registration  number(s),  if 
any,  and  the  date,  place  and  manner  by 
which  he  or  she  last  entered  the  United 
States.  If  the  information  required  on  the 
notice  is  unavailable  and  cannot  be 
reasonably  discovered,  a  declaration 
under  the  penalty  of  perjury  shall  be 
attached  to  the  notice  stating  the 
particular  information  that  is 
unavailable,  the  reason  it  is  unavailable 
and  what  steps  have  been  taken  to 
obtain  the  required  information.  The 
notice  shall  be  accompanied  by  either  a 
copy  of  defendant's  alien  registration,  if 
any.  or  a  declaration  under  the  penalty 
of  perjury  that  no  such  registration 
exists.  The  forms  listed  in  8  CFR  284.1(b) 
shall  constitute  evidence  of  registration. 
If  the  notice  fails  to  include 
substantially  the  information  required 
above,  then  the  notice  shall  be  regarded 
as  invalid  and  whatever  Service 
proceedings  are  warranted  shall  be 
instituted  irrespective  of  the 
recommendation  against  deportation. 

(c)  The  district  director,  or  an  official 
acting  for  him  or  her,  in  presenting 
representations  to  the  court  shall  advise 
the  court  the  effect  a  favorable 
recommendation  would  have  upon  the 
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aliao's  present  and  prospectiva 
deportability. 

(d)  It  shaU  be  the  duty  of  the 
defendant  or  defense  counsel,  to 
forward  by  pntoaal  service,  a  copy  of 
the  racommendation  certifiad  by  tl» 
clerk  of  the  coort  granting  said 
reconnnendation  to  the  district  director 
receiving  the  notice.  This  shall  be 
regarded  as  notice  to  dw  Attorney 
General.  In  any  deportation,  exclusion, 
or  rescisaion  proceieding.  it  shall  be  the 
duty  of  the  respondent  ot  applicant  to 
present  to  the  inunigratiao  judge  a 
certified  copy  of  any  judicial 
recommendation  against  deputation 
when  such  recommendation  will  be  the 
basis  of  denying  any  charges  brought  by 
the  Service  in  the  proceediings  against 
the  respondent  or  applicant 

Dated:  iepiemlm  30, 1988. 
CkuBiiue  M.  Coster. 

Associate  Commissioner,  Enforcement. 
Immigration  and  Naturalization  Service. 
(FR  Doc  a»-39  Piled  1-3-89;  8:45  am] 

MLUNQ  OOOC  441*-M^ 


Fadaral  Homa  Loan  Bank  Board 
12  CFR  Part  563 

[Na  86-13931 

Date!  Decanber  22, 1908 

Equlty-Riak  Inwaatmanta 

AOCNCV:  Pedeal  Home  Loan  Bank  Board. 
ACTION:  Notice  of  proposed  rulemaking. 


:  The  Federal  Home  Loan  Bank 
Board  (the  "Board"),  as  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLKT'),  is 
proposing  amendments  to  12  CFR  563.9- 
8.  its  regulation  governing  investments 
by  institutions  the  deposits  of  which  are 
insured  by  the  FSLIC  ("insured 
institutions")  in  equity  securities,  real 
estate,  service  corporations,  operating 
subsidiaries,  certain  land  loans  and  non- 
residential construction  loans  ("equity- 
risk  investments").  The  Board 
anticipates  publishing  an  additional 
notice  of  proposed  rulemaking  to 
address  broader  equity  investment 
issues  within  the  next  few  months. 

The  proposal  would  amend  the  equity- 
risk  investment  regulation  in  two 
specific  areas.  First  the  Board  is 
proposing  to  extend  its  equity-risk 
investment  regulation  for  120  days,  until 
August  14. 1989.  This  reuglation  is 
currently  scheduled  to  sunset  en  Aphl 
18, 1969.  See  12  CFR  563.9-«(h).  The 
Board  believes  that  the  additional  120 
days  will  allow  it  to  evaluate  more 
carefully  the  empirical  evidence 
resulting  from  the  Board's  recent 


proposal  to  amend  its  regulatory  capital 
requirements  and  the  report  on  equity- 
ri^  investment  due  to  the  Congress  on 
February  10. 1969,  pursuant  to  the 
Competitive  Equality  Banking  Act  of 
1987  ("CEBA").  Pub.  L  No.  100-88, 101 
Stat  562.  661,  {  1203  (19^),  before 
deciding  the  best  course  to  take  with 
respect  to  the  future  of  the  equity-risk 
investment  rule. 

Second,  it  would  eliminate  the 
exclusion  fiY>m  the  definition  of  "equity 
security"  in  12  CFR  563.9-8(bK2)  for 
stock  issued  by  the  Federal  National 
Mortgage  Association  ("Fannie  Mae'T 
and  the  Federal  Home  Loan  Mortgage 
Corporation  ("Freddie  Mac")  purchased 
by  insured  institutions  on  or  after 
December  14, 1988  or  some  other 
appropriate  date.  Stock  issued  by  these 
instrumentalities,  as  well  as  by  other, 
similar.  United  States  government- 
sponsored  corporations  would  be 
expressly  authorized  for  purposes  of  die 
equity-risk  investment  rule,  however, 
pursuant  to  12  CFR  563.9-8(d)(l). 
DATE:  Comments  must  be  received  on  or 
before  February  3, 1980. 
AOBRCSS^  Send  comments  to: 
Director.  Information  Services  Section, 
Office  of  the  Secretariat  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW.. 
Washington.  DC  20652.  Comments  will 
be  available  for  public  inspection  at 
Information  Services.  Federal  Home 
Loan  Bank  Board.  801 17th  Street  NW.. 
Washington,  DC  20552. 
FOR  FURTHER  INFORMATION  COSfTACT: 
Richard  M.  Schwartz,  Attorney  (202) 
377-6897:  Deborah  Dakin,  Regulatory 
Counsel  (202)  377-6445;  Karen  Solomon, 
Associate  General  Counsel  (202)  377- 
7240,  Regulations  and  Legislation 
Division,  Office  of  General  Counsel 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW.,  Washington,  DC  20552; 
Robert  Fishmtm,  Senior  Policy  Analyst 
(202)  331-4592:  John  Robinson,  Director. 
PoKcy  Analysis  (202)  331-4587,  Office  of 
Regulatory  Activities,  Federal  Home 
Loan  Bank  System,  801 17th  Street  NW.. 
Washington.  DC  20008. 
SUPMBIENTARV  INFORMATION:  On 
February  27. 1987,  the  Board 
significantly  modified  the  equity-risk 
investment  rule.  Board  Res.  No.  87-215 
(Feb.  27, 1987),  52  PR  8188  (March  16. 
1987).  As  part  of  that  amendment  the 
Board  placed  a  sunset  date  on  the  then- 
amended  rule  of  April  16, 1989.  See  52 
FR  at  8206.  The  Board  explained  the 
reason  for  the  sunset  provision  as 
follows: 

The  Board  lias  detenniaed  tliat  tt>e  direct 
investment  rule  will  expire  on  April  16, 1988 
unless  furtlier  action  it  taken  by  the  Board 
The  Board  continuei  to  believe  that  it  is 
important  to  reexamine  the  issues  addressed 


by  this  rulemaking  in  order  to  determine 
whether  this  approach  has  been  effective  in 
controlling  risk  and  whether  fitrtiier 
regulatory  action  is  required. 
Id.  at  8205. 

In  CEBA,  Congress  directed  the  Board 
to  provide  notice  to  the  banking 
committees  not  less  than  90  days  before 
final  ai^iroval  is  given  by  the  Board  to 
any  regulation  that  repeals  or  modifies 
any  regulation  that  limits  direct 
investment  activities.  CEBA  1203(c)(1), 
101  Stat  at  662.  That  notice  is  to  be 
given  in  the  form  of  a  report  describing 
the  proposed  regulation  and  the  reasons 
for  the  proposed  regulation,  including 
the  effect  of  the  regualtory  change  on 
the  FSLIC  Id.  Today's  action  is  intended 
to  satisfy  that  requirement 

Since  its  inception,  the  equity-risk 
investment  regulation  has  been  an 
important  component  of  the  Board's 
regulatory  oversight  of  the  safe  and 
sound  operation  of  all  insured 
institutions.  The  Board  believes  that  the 
regulation  has  served  a  useful  function 
in  controlling  risks.  As  the  sunset  date 
of  April  16. 1969.  approaches,  one 
altematiYe  available  to  the  Board  would 
be  to  remove  the  sunset  date  without 
further  changes  to  the  rule.  For  the 
following  reasons,  however,  the  Board  is 
considering  whether  it  should  at  this 
time  simply  defer  the  sunset  dgte  of  the 
current  equity-risk  investment  rule  for 
120  days  in  order  to  allow  the  Board  and 
its  staff  additional  time  to  consider  the 
empirical  data  that  will  flow  from  two 
related  Board  actions. 

First  on  December  15, 1988.  the  Board 
approved  a  proposal  that  would 
substantially  amend  the  Board's 
minimum  regulatory  capital  regulation. 
12  CFR  563.13  ( "capitiil  proposal). '  A 
major  issue  covered  in  the  capital 
pnqiosal  was  a  discussion  of  the  amount 
of  capital  an  insured  institution  must 
maintain  against  its  assets,  including 
equity-risk  investments.  Specifically,  the 
Board  proposed  that  each  asset  be 
assigned  to  a  risk  category  based  on  the 
degree  of  credit  risk  associated  with  the 
obligor  or  nature  of  the  obligation.*  The 
Board  proposed  that  all  equity-risk 
investments  be  placed  in  a  300  percent 
risk  category  (in  comparison  with  a  100 
percent  risk  category  for  commercial 
loans).  It  also  discussed  the  possibility 
of  establishing  more  than  one  risk 
category  for  equity-risk  investments. 


■  Boud  Res.  No.  S8-1342  (Dec  15. 1988).  53  FK 
51800  (Dec  23. 1088). 

*  This  proposal  asas  (ha  risk-weighiins  approach 
that  was  adopted  by  th«  interna  tionaJ  banliias 
regulators  in  the  Basle  Agreement  and  hat  sine* 
be<>n  proposed  by  the  federal  banking  regulators. 
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As  an  alternative  to  this  risk- 
weighting  treatment  of  equity-iisk 
investments,  the  Board  is  also 
considering  applying  the  so-called 
exclusion  method  to  such  investments. 
Under  this  alternative,  equity-risk 
investments  would  not  be  considered 
under  any  risk  category.  Instead,  an 
institution  would  exclude  the  amount  of 
such  investments  from  the  calculation  of 
its  asset  base  for  risk-weighting.  It  then 
would  be  required  to  add  that  amount 
directly  to  its  capital  requirement.  This 
method  would,  therefore,  require  the 
institution  to  hold  capital  for  its  equity- 
risk  investments  on  a  dollar  for  dollar 
basis. 

As  part  of  the  capital  proposal,  the 
Board  requested  comments,  %vith 
supporting  empirical  data,  on  the 
following  issues: 

(1)  Whether  equity-risk  investments  should 
be  considered  in  a  credit-risk-weighting 
system  at  all;  (2)  whether  and  at  what  levels 
additional  credit-risk  categories  should  be 
assigned  for  various  types  of  equity-risk 
investments;  (3)  how  various  types  of  equity- 
risk  investments  should  be  assigned  to  risk 
categories  *  *  *. 

The  Board  believes  that  it  is  important 
to  correlate  its  action  on  the  required 
capital  and  equity-risk  regulations  with 
respect  to  the  viability  of  the  ciirrait 
capital  thresholds  located  at  12  CFR 
563.9-8(c)  and  other  related  issues, 
including  the  relative  riskiness  of 
various  equity-risk  investments.  The 
additional  time  provided  by  delaying  the 
sunset  of  the  equity-risk  sunset 
provision  would  give  the  Board  the 
beneHt  of  studying  the  empirical 
evidence  received  in  response  to  the 
proposed  minimum  capital  regulation,  as 
weU  as  in-house  studies  performed  in 
response  to  that  portion  of  the  capital 
proposal 

Second,  in  addition  to  work  performed 
by  Board  staff  in  furtherance  of  a  final 
capital  regulation,  the  Board  must  also 
compile  a  report  discussing  several 
aspects  of  equity-risk  investments  as 
mandated  by  section  1203  of  the  CEBA. 
That  report  to  be  submitted  to  the 
House  Committee  on  Banking.  Finance 
and  Urban  Affairs  and  the  Senate 
Ck)mmittee  on  Banking,  Housing  and 
Urban  Affairs  on  or  before  February  10, 
1969.  will  contain,  "mfxig  other  thii^: 
(1)  Analyses  of  the  effect  of  direct 
investment  activities  on  different  sized 
insured  institutions,  state-  and  federally- 
chartered  insured  institutions,  and 
insured  institutions  in  each  of  the 
Supervisory  Examinations  Rating 
Classifications:  (2)  findings  concerning 
the  degree  to  which  losses  to  the  FSLIC 
were  the  result  of  direct  investment 
activities:  and  (3)  a  comparison  of  the 
effects  of  direct  investment  activities 


made  both  prior  tb  and  on  or  after  April 
16.1967. 

Clearly,  the  information  contained  in 
this  report  will  provide  the  Board  and  its 
staff  additional  data  needed  to  make 
reasoned  decisions  as  to  both  the 
viability  of  many  subsections  of  the 
current  equity-risk  regulation  and  the 
necessity  of  limiting  or  modifying  the 
current  regulation.  To  that  end,  the 
Board  believes  that  a  short  extension  of 
the  current  equity-risk  investment  rule 
sunset  date,  &om  April  16, 1989  to 
August  14, 1969,  would  provide  the 
Board  the  necessary  time  to  study  the 
empirical  evidence  available  as  a  result 
of  the  aforementioned  activities  without 
a  lapse  in  the  Board's  oversight  in  this 
critical  area. 

Fannia  Mae/Freddie  Mac  Stock 

In  the  definitional  portion  of  the 
original  equity-risk  investment 
regulation  (then  referred  to  as  the 
"direct  investment  rule"),  the  Board 
expressly  exempted  from  the  "equity 
security"  definition,  among  other  things, 
"stock  issued  by  a  Federal  Home  Loan 
Bank,  the  Federal  Home  Loan  Mortgage 
Corporation,  [or]  the  Federal  National 
Mortgage  Association  *  *  *"  Board  Res. 
No.  85-79-A  Uan.  31. 1985],  50  FR  6912, 
6928  [Feb.  19, 1985]  (codified  at  12  CFR 
563.9-a(b)(2)(i)).  The  Board  is  now. 
through  this  proposal,  seeking  comment 
on  the  inclusion  of  preferred  stock 
issued  by  Freddie  Mac  and  common 
stock  issued  by  Fannie  Mae  as  equity- 
risk  investments. 

On  luly  13, 19ea  the  Board  of 
Directors  of  Freddie  Mac  voted  in 
principle  to  permit  the  sale  of  Freddie 
Mac  preferred  stock  to  the  general 
public  as  of  January  1, 1969.  Before  this 
time,  Freddie  Mac  preferred  stock  was — 
and  will  continue  to  be  imtil  January  1, 
1969— held  primarily  by  the 
approximately  3,000  insured  institutions 
that  own  stock  in  the  Federal  Home 
Loan  Banks.  The  Freddie  Mac  Board  of 
Directors  approved  a  plan  implementing 
the  July  13, 1988  vote  on  August  30. 1988: 
in  exchange  for  each  share  of  the  then- 
existing  class  of  preferred  stock  and  a 
cash  payment  of  $7.00  per  old  share, 
Freddie  Mac  offered  current  holders  four 
shares  of  a  new  class  of  senior 
participating  preferred  stock  without 
transfer  restrictions. 

Freddie  Mac's  Board  of  Directors  also 
acted  on  July  13, 1988,  to  increase 
sequentially  the  maximum  number  of 
shares  that  any  single  holder  could  own 
from  150,000  to  600,000  by  January  1. 
1960.  As  a  result  of  the  four-for-one 
stock  exchange  approved  on  August  30, 
1968,  that  limit  was  increased  fourfold  to 
2.4  million  shares  of  the  new  preferred 
stock. 


Given  the  fact  that  the  stock  may  now 
be  publicly  traded — with  all  of  the 
concomitant  risks  and  volatility 
associated  with  a  publicly  traded 
issue — and  the  fourfold  rise  in  the 
amount  of  such  stock  any  holder  could 
own.  the  Board  is  now  considering 
whether  Freddie  Mac  preferred  stock  is 
subject  to  the  same  risks  attending 
investment  in  equity  securities 
generally.*  llterefore,  the  Board 
proposes  to  remove  the  exclusion  in  the 
equity-risk  definition  of  "equity 
security"  for  Freddie  Mac  preferred 
stock.* 

Moreover,  upon  reevaluation.  the 
Board  also  proposes  for  comment  the 
removal  of  the  exclusion  in  the  eqtdty- 
risk  definition  of  "equity  security"  for 
Faimie  Mae  common  stock.  The  Board 
notes  that  Faimie  Mae  stock  is  also 
publicly  traded  on  the  New  York  Stock 
Exchange.  In  light  of  a  reevaluation  of 
the  original  decision  to  exclude  the 
stock  from  the  "equity  security" 
definition  and  recent  stock  market 
fluctuations  generally,  however,  the 
Board  believes  that  there  is  no  current 
justification  for  the  exclusion  of  Fannie 
Mae  common  stock,  given  the  fact  that 
the  stock  is  subject  to  the  same  risks  as 
other  equity  securities. 

The  Board  recognizes  that  a  number 
of  thrift  institutions  may  have  invested 
in  Fannie  Mae  and  Freddie  Mac  stock  in 
reliance  on  the  existing  provision 
exempting  that  stock  from  the  equity- 
risk  investment  thresholds.  Therefore,  . 
today's  proposal  also  amends  the 
definition  of  "equity  security"  to  provide 
that  Freddie  Mac  preferred  stock  and 
Fannie  Mae  common  stock  held  by 
insured  institutions  prior  to  December 
14, 1988  would  continue  to  be  exempt 
from  the  "equity  security"  definition 
contained  in  12  CFR  563.9-8(b](2].* 
Selection  of  this  date  was  deemed 
proper  by  the  Board  in  order  to 
eliminate  any  incentive  for  institutions 
to  increase  their  holdings  in  those  stocks 
in  anticipation  of  any  final  rule. 
Nevertheless,  the  Board  solicits 
comment  regarding  an  appropriate 
grandfathering  date. 

Despite  the  fact  that  the  Board  today 
proposes  to  remove  the  provision 
excluding  Fannie  Mae  and  Freddie  Mac 


*  Thtt  treatment  would  be  coiuittent  with  tli« 
BoanJ'i  treatment  of  stock  iMued  by  the  Student 
Loan  Marketing  AMOCiation  ("Sallie  Mae").  See  49 
FR  46743.  48753  (Dae  14. 19S4). 

*  AD  lOOAX)  aharea  of  Freddie  Mac  coramon  stock 
are  held  by  Federal  Home  Loan  Bank*,  entitle*  that 
are  not  subtect  to  the  equity-risk  investment  rule. 

*  Share*  of  the  "when-iMued"  class  of  Freddie 
Mac  preferred  stock  held  by  an  institution  prior  to 
December  10. 198S,  would  be  considered  "held"  on 
that  dale  for  purposes  of  this  propoaaL  even  though 
thoae  shares  will  not  be  issued  until  January  2. 1980. 
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Stock  from  the  equity-risk  definition  of 
"equity  security,'  the  Board  beUeves 
firmly  that  such  investments  should  be 
expressly  authorized  investments  for 
equity-risk  purposes,  pursuant  to  12  CFR 
563.9-8(d){l).« 

At  this  time,  the  Board  is  proposing 
for  comment  the  issue  of  whether  the 
Board  should,  in  addition,  expressly 
authorize  for  equity-risk  purposes 
investments  in  equity  securities  issued 
by  all  United  States  government- 
sponsored  corporations. 

One  additional  investment  included  in 
the  proposed  category  of  United  States 
government-sponsored  corporation 
equity  securities  would  be  the  Class  A 
common  stock  recently  issued  by  the 
Federal  Agricultural  Mortgage 
Corporation  ("Farmer  Mac").  The  Board 
seeks  comments  on  whether  the  Board 
should  include  Farmer  Mac  common 
stock  specifically  or  stock  issued  by  any 
United  States  government-sponsored 
corporation  generally  as  authorized 
equity-risk  investments. 

The  Board  anticipates  that  it  will 
publish  for  public  notice  and  comment 
an  additional  notice  of  proposed 
rulemaking  addressing  broader  concerns 
in  the  area  of  equity-risk  investment 
than  are  within  the  scope  pf  today's 
limited  proposal. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603, 
the  Board  is  providing  the  following 
regulatory  flexibility  analysis. 

1.  Reasons,  objections  and  legal  basis 
underlying  the  pmposed  rule.  "Hiese 
elements  are  incorporated  above  in  the 
SUPnCMENTARY  iNFOmiUTlON  regarding 
the  proposal. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  to  all  insured 
institutions. 

3.  Impact  of  the  proposed  rule  on 
small  entities.  The  Small  Business 
Administration  defines  a  small  financial 
institution  as  "a  commercial  bank  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  million."  13  CFR 
121.13(a].  The  proposed  rule  treats  all 
institutions  identically  regardless  of 
their  size  for  the  reasons  discussed  in 

the  SUPPLCKKNTARY  INFOftMATION  set 
forth  above. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  rules  that 


duplicate,  overlap  or  conflict  with  this 
proposal. 

5.  Alternative  to  the  proposed  rule. 
There  are  no  alternatives  that  would  be 
less  burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  SUPPLEMeNTARY  INFORMA-nON  set 
forth  above. 

List  of  Subjects  in  12  CFR  563 

Bank  deposit  insurance.  Currency, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  proposes  to  amend  Part  563. 
Subchapter  D.  Chapter  V,  Title  IZ  Code 
of  Federal  Regulations,  as  set  forth 
below.  I 

SUBCHAPTER  D-FEOERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563-OPERATK)NS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec.  1, 47  Stat.  725,  as  amended 
(12  U.S.C.  1421  et  seq.y.  sec.  5A  47  State.  727, 
as  added  by  sec.  1.  64  Stat.  256,  as  amended 
(12  U.S.C.  1425a);  sec  5a  47  Stat.  727.  as 
added  by  sec  4.  80  Stat  624.  as  amended  (12 
U.S.C.  1425b);  sec  17.  47  Stat.  736.  as 
amended  (12  U.S.C.  1437);  sec  2.  48  SUL  12a 
as  amended  (12  U.S.C  1462):  sec  5,  48  Stat 
132.  as  amended  (12  U.S.C.  1464);  sees.  401- 
407.  48  Stat  1255-126a  as  amended  (12  U.S.C. 
1724-1730):  sec  408. 82  Stat  5.  as  amended 
(12  U.S.C.  1730a);  sec  406.  82  Stat  5.  as 
amended  (12  U.S.C  1730a);  sec.  1204. 101 
Stat.  662  (12  U.S.C  3806);  Reoig.  Plan  No.  3  of 
1947. 12  FR  4981.  3  CFR  1943-1948  Comp..  p. 
1071. 

2.  In  8  563.9-8  the  introductory  texts  of 
paragraphs  (b),  (b)(21  and  (d](l)  are 
republished  and  paragraphs  (b)(2)(i]  and 
(d)(l](iv)  are  revised  and  new  paragraph 
(b)(2](vi)  is  added  to  read  as  follows: 

9S63>4    Regulation  of  equity  risk 
invastmsnt  In  equity  sacurttias,  real  estate. 


subskWsflest  certain  land  loaiw,  and 
I  construction  loans. 


(b)  Definitions.  When  used  in  this 
section: 


*  By  expressly  listing  such  investments  in 
subparagraph  (dKH  the  Board  would  be  signifying 
thai  an  insured  institution  could  invest  in  Fannie 
Mae  and  Freddie  Mac  stock  up  to  otherwise 
authorized  thresholds,  without  having  to  acquire  the 
approval  of  ths  institutions's  Principal  Supervisory 
Agent. 


(2)  "Equity  security"  means  any  stock, 
certificate  of  interest  of  participation  in 
any  profit-sharing  agreement,  collateral- 
trust  certificate,  preorganization 
certificate  or  subscription,  transferable 
share,  investment  contract,  or  voting- 
trust  certificate;  or  in  general,  any 
interest  or  instrument  commonly  known 
as  an  equity  security;  or  loans  having 
profit-sharing  features  which  would  be 
reclassified  as  equity  instruments  imder 


generally  accepted  accounting  principles 
(or  the  Corporation's  accounting 
regulations  if  applicable):  or  any 
security  immediately  convertible  at  the 
option  of  the  holder  without  payment  of 
substantial  additional  consideration  into 
such  a  security;  or  any  security  carrying 
any  warrant  or  right  to  subscribe  to  or 
purchase  such  a  security:  or  any 
certificate  ot  interest  or  participation  in. 
temporary  or  Interim  certificate  for,  or 
receipt  for  any  of  the  foregoing;  but  does 
not  mean  (1)  stock  issued  by  a  Federal 
Home  Loan  Bank  or  a  corporation 
authorized  to  be  created  ptirsuant  to 
Title  IX  of  the  Housing  and  Urban 
Dvelopment  Act  of  1968;  *  *  * ;  (vi) 
stock  issued  by  the  Federal  Home  Loan 
Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association  held  by 
an  institution  prior  to  December  14. 
1988. 

*  *        •        •        • 

(d]  Equity-security  investments — (1) 
Permissible  investments.  The  equity 
securities  in  which  an  institution  may 
invest  shall  be  limited  to:  *  *  *  (iv) 
equity  securities  issued  by  any  United 
States  government-sponsored 
corporations,  including  the  Federal 
Home  Loan  Mortgage  Corporation,  the 
Federal  National  Mortgage  Association, 
the  Student  Loan  Mariceting 
Association,  and  the  Federal 

Agricultural  Mortgage  Corporation; 

•  •  • 

§563>4    [Amtndsd] 

3.  Paragraph  (h)  of  §  563.9-8  is 
amended  by  removing  the  date  "April 
16, 1969"  and  inserting  in  lieu  thereof  the 
date  "August  14, 1969." 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washfaigtmi. 

Assistant  Secretary. 

(FR  Doc  80-11  Filed  1-3-89:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Perts  2  end  80 

IGen.  Docket  Na  Sa-SSO;  FCC  te-SM) 

Government  Next  Generation  Weattier 
Redere  in  the  2900-3000  MHz  Bend 

AOENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


:  This  action  is  proposing  a 
new  United  States  footnote  to  permit 
Government  Next  Generation  Weather 
Radars  (NEXRAD)  to  operate  in  the 
2900-3000  MHz  bcund  on  a  co-primary 
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basis.  The  2900-3000  MHx  band  it 
presently  allocated  to  Government  and 
non-Govemment  Maritime 
Radionavigation  on  a  primary  basis  and 
radiolocation  on  a  secondary  basis.  The 
majority  of  NEXRADs  will  operate  in 
the  2700-2900  MHz  band,  which  is 
already  allocated  to  the  meteorological 
aids  service.  However,  due  to  frequency 
congestion  in  certain  cases,  it  will  be 
necessary  for  NEXRAD  to  operate  in  the 
2900-3000  MHz  band.  Tht  new  footnote 
will  permit  operation  in  the  higher  band 
onder  certain  circumstances. 

DATCS:  Comments  are  due  February  3. 
1960.  Reply  comments  are  due  February 
21,1969. 


:  Federal  Communicationa 
Commission;  Washington.  DC  20554. 


FOR  RNITHBI  MFOfMATION  CONTACT: 

Damon  C  Ladson.  Room  7105,  Office  of 
Engineering  and  Technology.  (202)  653- 
8106. 


rARY  iMTOWMATiow:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  Gen«aJ 
Doclcet  No.  88-550,  FCC  88-388,  adopted 
November  29, 1968,  and  released 
December  14, 196a 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW.,  Washington.  DC 
The  complete  text  of  this  decision  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services.  (202)  857-3800, 
2100  M  Street,  NW..  Washington.  DC 
20037. 

Sumoury  of  Notice  of  Proposed  Rule 

Making 

1.  In  this  Notice  the  Commission  is 
considering  whether  to  amend  Part  2  of 
the  Rules  to  permit  Government  Next 
Generation  Weather  Radar  (NEXRAD) 
to  utilize  the  2900-3000  MHz  band.  The 
National  Telecommunications  and 
Information  Administration  (NTIA)  has 
requested  that  NEXRAD,  operating  in 
the  meteorological  aids  service,  be 
allowed  to  share  the  2gQp-3000  MHz 
band  on  a  co-primary  ba(sis  with  the 
maritime  radionavigation  service. 
NEXRAD  is  a  pulsed  Doppler  weather 
radar  system  designed  to  collect  data 
and  help  predict  weather  conditions, 
and  will  replace  aging  existing  weather 
radars  with  state  of  the  art  equipment 
NEXRAD  will  principally  operate  in  the 
Z70D-2900  MHz  band.  However,  in 
certain  geographical  areas  operation  in 
the  2700-2900  MHz  band  will  not  be 
tedmically  feasible.  In  these  instances, 
access  to  spectrum  In  the  2900-3000 
MHz  band  wiU  be  required. 


2.  Adopting  die  new  footnote  is 
dependent  upon  the  compatibility  of 
NEXRAD  with  existing  operations  in  the 
2900-3000  MHz  band.  The  U.S.  Coast 
Guard  operates  maritime 
radionavigation  stations  in  this  band  as 
part  of  our  national  maritime  safety 
system.  In  addition,  the  2900-3100  MHz 
band  is  used  as  the  primary  ship 
radionavigation  band  worldwide. 
Furthennore,  many  ships  operate 
transponders  to  interrogate 
radiobeacons  in  this  band.  However. 
NTIA  has  stated  Uiat  NEXRAD  wrill 
rarely  require  assignments  in  this  band. 
NTIA  also  indicated  that  the  likelihood 
of  interference  between  NEXRAD  and 
existing  systems  wrill  be  minimized 
through  proper  site  selection  due  to 
NEXRAD's  unique  technical 
characteristics.  The  Coast  Guard 
concurs  to  the  action  proposed  herein, 
given  the  assurance  that  coast  and  ship 
radionavigation  stations  will  continue  to 
be  afforded  protection  against 
interference  by  the  proper  coordination 
of  NEXRAD  systems  requiring 
assignment  in  the  2900-3000  MHz  band. 
We  believe  that  any  potential 
interference  issues  can  be  resolved 
through  the  routine  frequency 
coofdination  process  of  the  Frequency 
Assignment  Subcommittee  of  the 
Inteidepartment  Radio  Advisory 
Committee. 

3.  We  certify  tiiat  Section  605(b)  of  tiie 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354)  does  not  apply  to  this 
proceeding  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

4.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperworic  Reduction  Act  of  1960  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
on  the  public. 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
Section  1.1206  of  the  Commission's 
Rules,  47  CFR  1.1206  for  rules  governing 
permissible  ex  parte  contacts. 

Ordering  Clause 

6.  This  action  is  taken  pursuant  to  47 
U.S.C  154(i).  303(c),  393(f),  303(g),  303(r) 
and  332. 

List  of  SublMts  in  47  CFR  Parts  2  and  60 

Radia 

Proposed  Rule  Changaa 

Parts  2  and  80  of  Chapter  I  of  HUe  47 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  l-FREQUENCY  ALLOCATIONS 
AND  RACNO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  in  Part  2 
continues  to  read: 

AuflMcilr  Sec  4,  308.  48  Stat  1088. 1082,  as 
amended:  47  U.&C  IM.  303.  unless  otherwise 
noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  by 
listing  footnote  US309  in  colunm  4  for 
the  2900-3100  MHz  band  and  by  adding 
the  text  of  foobiote  US309  to  the  list  of 
footnotes  at  the  end  of  the  table  as 
follows: 

SZ106   Tsfbta  of  frsquancy  alocallons. 


NofvOovenvnenl 

(MHU 

■■ocalkin  (MNa4 

W 

<5» 

•                               • 

•             •             • 

2900-3100 

.  2900-3100 

Mwitime  Radkmawigaiion 

.  MvHime  RwSoiwvigalion 

772    774    775 

.  772    774    775 

Miiorotoglcil  Aids. 

.  Radotoariion 

US300 

.  US44    US309 

Radhilocitton 

US44 

•                         • 

•                               •                               • 

United  SUtet  (US)  Footnotes 

US300— The  band  2900-3000  MHz  is  also 
allocated  on  a  priniary  1mm*  to  the 
Meteorological  Aids  Service.  Operations 
in  this  service  are  limited  to  Govemmenl 
Next  Generation  Weather  Radar 
(NEXRAD)  systems  where  accomodatioa 
in  the  2700-2900  MHz  band  is  not 
technically  practical  and  are  subject  to 
coordination  with  existing  authorized 
stations. 


PART  80-STATK)NS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  in  Part  80 
continues  to  reacL 

Antfaority:  Sec  4,  303, 48  Stat  1066, 1082.  as 
amended:  47  U.S.C  154, 302.  unless  otherwise 
noted.  Interpret  or  apply  48  Stat  1064-1066. 
1061-1105.  at  amended:  47  U.S.C  151-155, 
301-609;  3  UST  3450,  3  UST  4728. 12  UST 
2377,  unless  otherwise  noted. 

2.  In  Section  80.375  paragraph  (d)(2Kii) 
is  revised  to  read  as  follows: 

***** 

(d)  Radiodetermination  frequency 
bands  above  2400  MHz. 

(2)*  *  • 

(ii)  The  use  of  die  2900-3100  MHz. 
5470-6650  MHz  and  9300-9500  MHz 
bands  for  radiolocation  must  not  cause 
harmful  interference  to  the 
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radionavigation.  Govenmient 
radiolocation  services.  Additionally,  the 
use  of  die  2900-3000  MHz  band  for 
radiolocation  must  not  cause  harmful 
interference  to  the  Government 
meteorological  aids  service. 

Federal  Communidations  Commission. 

WilUun  F.  Catoo, 

Acting  Secretary. 

(FR  Doc  86-129  Piled  1-3-89:  a45  am] 

aajjNQ  cooc  sris-svM 

47  CFR  Part  73 

[MM  Dodtet  Na  88-51.  RM-6076,  RM-826S] 

Radio  Broadcasting  Services;  Evana, 
Martinez  and  Warranton,  GA 

AOCNCV:  Federal  Communications 

Commission. 

action:  Proposed  Rtde;  Further  Notice 

and  Memorandimi  Opinion  and  Order. 


:  By  this  doctunent  the 
Commission  denies  the  request  of  Evans 
Broadcasters  to  allot  Channel  299A  to 
Evans,  Georgia,  as  its  frrst  local  FM 
service.  "Hie  Commission  is  unable  to 
determine  that  Evans  is  a  commimity  for 
allotment  purposes.  The  Commission  is 
also  issuing  a  Further  Notice  to  provide 
an  opportunity  to  file  competing 
expressions  of  interest  in  the  use  of 
Channel  299C2  at  Martinez,  GA 
Colimibia  Cotmty  Broadcasters,  in  its 
counterproposal  to  the  Evans  allotment 
seeks  the  substitution  of  Channel  299C2 
for  Channel  232A  at  Martinez,  GA  and 
the  modiHcation  of  its  license  for  Station 
WMTZ  to  specify  operation  on  the 
higher  powered  channel.  We  will  not 
accept  counterproposals  to  the  use  of 
Channel  299C2  at  Martinez  since  the 
Commission's  Rules  do  not  permit  the 
filing  of  counterproposals  to 
counterproposals.  Channel  299C2  can  be 
allotted  to  Martinez  with  a  site 
restriction  of  25.3  kilometers  (15.7  miles) 
northwest  to  avoid  a  short-spacing  to 
Station  WKQB,  Channel  298C  St 
George,  SC  and  to  the  proposed 
allotment  of  Channel  296A  at 
Waynesboro.  GA  (MM  Doxket  88-223). 
The  coordinates  for  this  allotment  are 
North  Latitiide  33-40-30  and  West 
Longitude  82-16-14. 
DATES:  Comments  must  be  filed  on  or 
before  February  21, 1989,  and  reply 
comments  on  or  before  March  8, 1989. 
AOOResstS:  Federal  Communications 
Commission,  Washington.  E>C  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant 
as  follows:  Lawrence  j.  Bernard,  Jr., 
Esq..  Ward  &  Mendelsohn,  P.C.  1100- 


17di  Street  NW.,  Suite  90a  Washington, 
DC  20036  (Counsel  to  Columbia) 

KM  RNITHDI  SIPOmiATION  CONTACT: 
Leslie  K.  ^apiro,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPICMCNTAIIY  NiFOMNATKNI:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  and 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  88-51,  adopted  November  18. 
1988,  and  released  December  28, 1988. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
die  FCC  DockeU  Branch  (Room  230), 
1919  M  Stiwt  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  SXieei,  NW.,  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regidatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission, 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  8»-58  Filed  1-3-69;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  Na  8S-160;  RM-6202I 

Radio  Broadcasting  Services;  Bayard, 
NE 

AQCNCv:  Federal  Communications 
Commission. 

action:  Proposed  rule;  dismissal. 


:  The  Commission,  at  the 
request  of  Charles  Ellis,  dismisses  his 
request  to  allot  Channel  280C  to  Bayard, 
Nebraska,  as  the  community's  Hrst  local 
FM  service.  No  other  party  expressed  an 
interest  in  the  use  of  the  channel  at 
Bayard.  With  this  action,  this 
proceeding  is  terminated. 


FOR  RNITNCII  WTOmiATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPLEMENTARY  ayORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-160. 
adopted  November  16, 1988,  and 
released  December  28, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919X 
Sti^et  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Stieet  NW..  Suite  140, 
Washington,  DC  20037. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc  88-56  FUed  1-3-88;  &45  am] 
MUJNa  CODE  STIl-St-M 


47  CFR  Part  73 

[MM  Docket  Na  85-37;  FCC  SS-236) 

Broadcast  of  Telephone 
Conversations 

aoency:  Federal  Communications 
Commission  (FCC). 

action:  Proposed  rule;  termination. 

summary:  This  action  retains  the 
Commission's  existing  rules,  contained 
in  47  CFR  73.1206,  which  require 
broadcast  hcensees  to  notify  parties  to  a 
telephone  conversation  of  the  licensee's 
intention  to  broadcast  the  conversation 
prior  to  either  broadcasting  it  live  or 
recording  it  for  subsequent  broadcast. 

EFFECnvE  date:  January  4, 1969. 

AOORESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  RatclifTe.  Video  Services  Division, 
Mass  Media  Bureau,  at  (202)  632-6993. 

SUPPLEMENTARY  WyORMATION.  This  is  a 

summary  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  85-37,  FCC 
88-236.  adopted  July  11. 1988,  and 
released  September  13, 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FGC 
Dockets  Branch  (Room  230),  1919  "M" 
Sti^et  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service  (202)  857-3800, 
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2100  "M"  Street  NW,  Suite  14a 
Washington.  DC  8)087. 

Summary  of  Raport  and  Ordar 

1.  In  thii  Report  and  Order,  the 
Commission  re^ts  its  earlier  proposals 
(50  FR  7931.  February  28. 1985)  to 
substantially  relax  or  eliminate  the 
requiremenU  of  Section  73.1206  of  iU 
rules.  TluMe  rules  oblige  a  broadcaster 
to  provide  prior  notice  to  all  parties  of 
the  broadcastar's  intent  to 
simultaneously  transmit  or  to  record  fbr 
later  broadcast  a  telepbeiie 
conversatioa  TIm  Commission 
ultimately  i-inrtriV^  riMt  its  concern  for 
protecting  indtrklaala'  expectation  of 
privacy  in  telephwie  communications 
outweighed  broadcasters'  interest  in 
enhancing  the  spontaneity  and 
unrehearsiBd  nature  of  telephone 
conversations  that  they  use  on  the  air. 
The  Commission  observed  that  the 
burden  of  the  existing  notice 
requirement  on  broadcasters  was  not 
substantial  and  that  the  rule  neither 
prevented  broadcasters  from  recording 
or  broadcasting  telephone  conversations 
nor  precluded  them  from  telephonically 


gatiiering  information  important  to  their 
broadcast  functions. 

2.  The  Commission  also  concluded 
that  the  one-party  consent  standard  for 
recording  telephone  conversations 
contained  in  the  Ominibus  Crime 
Control  and  Safe  StreeU  Act  of  1968, 
which  the  Conmiission  had  suggested  in 
the  Notice  in  this  proceeding  might 
"adequately  protect  telephone 
conversations  from  being  recorded  and 
used  for  broadcast  purposes  without 
prior  consent"  (3  FCC  Red  5461),  did  not 
preclude  retention  of  the  Commission's 
existiag  all-party,  prior  consent 
requirements. 

3.  This  action  also  denies  a  Request 
for  Declaratory  Ruling  filed  by  Tuscon 
Wireless,  Inc.  and  Southwestern 
Wireless.  Inc.,  that  directly  related  to 
the  matters  considered  in  this 
rulemaking  proceeding. 

4.  The  Commission  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

5.  This  action  has  been  analyzed  with 
respect  io  tlie  Paperwork  Reduction  Act 
of  1960  and  found  to  contain  no  new  or 


modified  form,  information  coUactioD 
and/or  record  keeping,  labelling, 
disclosure,  or  record  retention 
requirements  and  wiH  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

Ordering  Clauses 

6.  Accordingly,  it  is  ordered  that,  the 
"Request  for  Declaratory  Ruling"  filed 
by  Tusoon  Wireless.  Inc.  and 
Southwestern  Wireless.  Ina.  on  October 
23, 1987,  is  denied. 

7.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

Ust  of  Subiocts  in  47  CFR  Part  7S 

Radio  broadcast  services. 

PART  73-(  AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  151. 

Federal  Comsnunicationa  Com  minion 
WilUan  F.  Catoo. 
Acting  Secretary. 

[FR  Dot  8B-8  Filed  l-^-aft  8:45aml 
aajJNO  coot  tns-et-ii 
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Notices 


Federal  RigjilBt 

VoL  54,  No.  2 

Wednesday,  January  4.  1060 


Ttiis  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njtes  that  are  appiicat>ie  to  the 
public.  Notices  of  hearings  and 
investigations,  corrwnWIee  meettnga,  agency 
decisions  and  njfeigs,  detegalions  of 
authority.  Hing  of  petiliona  and 
appiicatiorw  and  agency  statements  of 
organization  and  functions  we  axampies 
of  documents  appearing  in  ttus  section. 


DEPAfmiENT  OF  AGRICULTURE 

AniiiMl  snd  Plant  ItealUi  Inspectfon 
Servic* 

[Docka«  Na  M-1641 

Vetsriraiy  Biological  Producta! 
GanattcaHy  Enginaarad  Uva  Vlrai 
Vectorad  Vaccina 

AOENCy:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTKNC  Notice. 

SUMMARY:  This  dociunent  announces 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
request  for  authorization  to  conduct  a 
Umited  field  trial  of  a  genetically 
engineered  vaccinia  vectored  rabies 
vaccine  that  expresses  the  rabies  virus 
surface  glycoprotein,  and  that  a  copy  of 
the  sponsor's  preliminary  safety  data 
and  field  trial  protocol  is  available  from 
the  person  designated  in  this  notice. 
This  document  also  ajjecifies  some  of 
the  data  pertaining  to  safety  and 
ecological  concerns  the  agency  shall 
consider  in  determining  whether  to 
aDow  the  field  testing  of  the  rabies 
vaccine. 


:  A  copy  of  the  sponsor's 
preliminary  safety  data  and  field  trial 
protocol  is  available  for  public 
inspection  at  the  United  States 
Department  of  Agricuhm.  Room  1141 
South  Agriculture  Building,  14th  and 
Independence  Avenue,  SW^ 
Washington.  DC  20250  between  8  a  jn. 
and  4:30  pjn.,  Monday  tfaroo^  Friday, 
except  holidays,  and  may  be  obtained 
fiom  the  contact  person  listed  in  diis 
notice. 


FOR  FIMTHBI  aiKMMATIOII  GOMTACR 

Dr.  Robert  B.  Miller,  Senior  Staff 
Veterinarian,  Veterinary  Biologies; 
Biotechnology,  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  838, 


Federal  Boilding,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301]  436-8674. 
SUPPlfMENTARY  information: 

Background 

On  June  26, 1986,  the  United  States 
Department  of  Agricuhore  (USDA) 
published  its  Tinal  Policy  Statement  for 
Research  and  Regulation  of 
Biotechnology  Processes  and  Products" 
as  part  of  the  Office  of  Science  and 
Techndogy  Policy  (OSTP)  "Coordinated 
Framework  for  the  Regulation  of 
Biotechnology."  As  part  of  the  policy 
statement  USDA  discussed  the 
regnlation  of  veterinary  biological 
products  prodaced  through 
biotechnolo^cal  processes  under  the 
Virus-Serum-Toxin  Act  as  amended,  (21 
U.S.C  151-150).  USDA  stated  that 
veterinary  biological  products  produced 
through  such  processes  will  be  treated 
similarly  to  products  prepared  by 
conventional  techniques  and  reviewed 
under  its  regulations  in  9  CFR 101-118. 

USDA  stated  that  for  purposes  of 
licensing,  biologies  derived  by 
recombinant  DNA  techniques  or 
developed  fmn  hyfaridomas  may  be 
classified  into  three  broad  categories. 

The  first  category  includes  inactivated 
recombinant  DNA-derived  vaccines, 
baderins,  baterin-toxoids,  virus 
subimits,  or  bacteria]  subunits. 
Monoclonal  antibody  (hybridoma) 
products  used  prophylactically, 
therapeuticaDy,  or  as  components  of 
diagnostic  kits  also  are  included  in  this 
category. 

The  second  category  includes  those 
products  containing  live  microorganisms 
that  have  been  modified  by  the  addition 
or  deletion  of  one  or  more  gsies. 

The  third  categcHy  of  genetically- 
engineered  veterinary  biologies  includes 
products  using  live  vectors  to  carry 
recombinant-derived  foreign  genes  that 
code  for  immunizing  eintigens  and/or 
other  immune  stimiilants.  USDA  stated 
in  its  policy  statement  that  with  respect 
to  products  in  the  diird  category. 
characteristics  of  safety  and 
transmission  must  be  examined  before 
questions  and  concerns  dealing  with 
safety  to  humans,  animals,  and  rdease 
into  the  environment  can  be  answered 
and  before  such  products  can  be 
considered  for  licensing.  Hie  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  has  determined  that  the  best 
approach  when  considering  category 
three  products  for  licensing  and  release 


if  to  analyze  each  product  individually 
to  assure  that  all  questions  regarding 
safety,  transmission,  and  other 
considerations  are  properly  addressed 
prior  to  granting  any  approval  or  license. 

AHilS,  after  reviewing  its  regulations 
in  9  CFR  101-118  for  veterinary 
biological  products,  has  determined  that 
the  requirements  of  such  regulations  are 
sufiicient  to  enable  the  agency  to  obtain 
the  types  of  environmental,  safety, 
purity,  potency,  and  efficacy  data 
needed  to  property  evaluate  category 
three  products,  prior  to  making  a 
decision  on  the  field  testing  and 
licensure  of  such  products. 

APHIS  has  received  a  request  imder  9 
CFR  103.3  for  authorization  to  conduct  a 
limited  field  trial  of  a  category  three 
product  a  live  vaccinia  vectored  rabies 
vaccine  that  expresses  the  rabies  virus 
surface  glycoprotein.  The  field  trial 
protocol  calls  for  orally  immunizing 
raccoons  in  the  wrild  via  a  bait 
containing  the  vaedne. 

A  copy  of  the  sponsor's  preliminary 
safety  data  and  field  trial  protocol  is 
available  and  may  be  obtained  by 
contacting  the  person  listed  under  "NM 
FURTHER  INFORMATION  CONTACT". 


In  deciding  whether  authorization  wiO 
be  granted  to  conduct  the  limited  field 
trial,  APHIS'  review  of  data  shaO 
include  but  will  not  be  limited  to  the 
following  arear 

L  Human  Safety 

A.  Probability  of  human  exposure.  _ 

B.  Possible  outcomes  of  human 
exposiu%. 

C.  Pathogenicity  of  parent  virus  in 
man. 

D.  Effect  of  gene  manipulation  on 
pathogenicity  in  man. 

E  Risk  associated  with  widespread 
uoe  ol  the  vaccine. 


ILEdriockaK 

A.  Extent  of  release  into  the 
enviroiunent 

B.  Persistence  of  the  vector  in  the 
enrirogmcnt 

C  Extent  c^  exposure  to  nontarget 
species. 

D.  Behavi<B'  of  parent  virus  and  vector 
in  nontai^get  spedes. 

E.  Potential  of  vector  to  infect 
nonvertebrate  organisms. 

F.  niysical  and  chemical  factors 
which  can  affect  survival,  reporduction. 
anddiq>ersaL 
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m.  Ouractarizatlon  of  the  Vacdn* 
Virus 

A.  Characteristics  of  parent  virus. 

1.  Identification,  sources,  and  strains. 

2.  Reproduction  and  capacity  for 
genetic  transfer. 

B.  Source,  description,  and  function  of 
forei^  genetic  material. 

C  Method  of  accompUshing  genetic 
modification. 

D.  Genetic  stability,  expression,  and 
potential  for  recombination  of  the 
vaccine  virus. 

E.  Advantages  andrdisa  vantages  of 
the  modified  virus  compared  to 
conventional  products. 

F.  Comparison  of  the  modified 
organisms  to  parental  properties. 

G.  Route  of  administratioiL 

IV.  Animal  Safety 

A  Fate  of  the  vaccine  in  target  and 
nontarget  species. 

B.  Potential  of  shed  and/or  spread 
from  vaccinate  to  contact  target  and 
nontarget  animals.  _ 

C  Reversion  to  virulence  resulting 
from  back  passage  in  animals. 

D.  Effect  of  overdose  in  target  and 
potential  nontarget  species. 

E.  Relative  safety  when  compared  to 
conventional  vaccines. 

F.  The  extent  of  the  host  range  and  the 
degree  of  mobility  of  the  vector. 

C.  Safety  in  pregnant  animals  and  to 
offspring  nursing  vaccinated  animals. 

If  approval  is  granted  for  the  sponsor 
to  conduct  a  limited  field  trial  APHIS 
shall  publish  a  notice  of  availability  of 
an  environmental  assessment  in  the 
Federal  Register  30  days  prior  to  the 
commencement  of  the  field  testing. 

DoM  at  Wuhingtoa  DC  this  29th  day  of 
December  1986. 


Adminittralor,  Animal  and  Plant  Health 
Inspection  Service. 
December  29. 1988. 

\jn  Doc  89-40  FiUd  l-»-89c  8:45  am] 


Cooper  etive  Stste  Reeeercti  Servfoe 

BCienoe  ena  coucmon  MNnpeDDve 
I  Qrente  Offloe  Aovleory 


In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463, 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Science  and  Education 
Competitive  Research  Grants  Office 
Advisory  Committee. 

Date:  March  7, 1980. 

Time:  93X)  a.m.  to  &00  pjn. 

Place:  U.S.  Department  of  Agriculture, 
Room  107-A,  Administration  Building. 


14th  and  Independence  Avenue,  SW.. 
Washington,  DC  20250. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  the  time  and  space  i>ermit 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  listed 
below. 

Purpose:  To  advise  the  Secretary  of 
Agriculture  with  respect  to  the  research 
to  be  supported,  priorities  to  be  adopted 
and  emphasized,  and  the  procedures  to 
be  followed  in  implementing  those 
programs  of  research  grants  to  be 
awarded  competitively. 

Contact  person  for  agenda  and  more 
information:  Dr.  William  D.  Carlson, 
Associate  Administrator,  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture,  Room 
324-A  Administration  Building. 
Washington.  DC  2025a  Telephone  202- 
475-572a 

Done  at  Washington.  DC  this  22nd  day  of 
December  1988. 
|ohn  Patrick  lofdan. 

AdminiatratoT,  Cooperative  State  Research 
Service. 

[FR  Doc  89-93  Filed  1-3-89: 8:45  am] 
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Federal  Qrebi  Inepectlon  Service 

Re^met  for  ConwienlB  on  Deeiynellon 
AppeceniBei  ne  laeosrafiiee  Aiee 
Currently  Aeelgned  to  ttie  Detroit  (Ml), 
Keokuk  OA).  and  llietil9Bn  (Ml) 


r.  Federal  Grain  Inspection 
Service  (Service). 
ACTKM:  Notice. 


r.  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  Detroit  Grain 
Inspection  Service,  Inc.  (Detroit),  John  H 
Oliver,  Inc  dba  Keokuk  Grain 
Inspection  Service  (Keokuk),  and 
Michigan  Grain  Inspection  Services,  Inc 
(Michigan). 

OATC  Comments  must  be  postmarked 
on  or  before  February  21. 1980. 
AOOnns:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.,  RM. 
FGIS,  USDA.  Room  0628  South  Building. 
P.O.  Box  06454.  Washington.  DC  20090- 
6454. 

TelBmail  users  may  respond  to 
[LLEBAKKEN/nGS/USDA]  telemaiL 

Telex  users  may  respond  as  follows: 

TO:  Lewis  Lebakken 

TLX:7e07361,  ANSJ^IS  UC 


All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 

rem  RMTNm  iMfomunow  coNTAcr 
Lewis  Lebakken.  Jr..  telephone  (202) 
475-342& 

SUPPilMDfTAIIV  eetQHMATIOH;  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  November  1, 
198a  Federal  Register  (53  FR  44052). 
Applications  were  to  be  postmarked  by 
December  1. 1988.  Detroit  Keokuk,  and 
Michigan  were  the  only  applicants  for 
designation  in  those  areas  and  each 
applied  for  designation  renewal  in  the 
entire  area  currently  assigned  to  that 
agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants'  for 
designation.  Commenters  are  J 

encouraged  to  submit  reasons  for 
support  or  objection  to  these  designation 
actions  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  odier  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Pub.  I.  94-582.  90  Stat  2867.  as  amended  (7 
U.S.Cne/se9.) 

Date:  December  22. 1968. 
Neil  E.  Porter. 

Acting  Director,  Compliance  Division. 
(FR  Doc  60-43  Filed  1-9-60:  8:45  am] 

MLUMO  coot  94ie-BMI 


Requeet  for  Deelgnetlon  Applcante  To 
Provide  OfflcW  Servtoee  m  the 
QeogrepMc  Araa  Currontty  Aeelgned 
to  ttie  Enid  (OK)  and  Erie  (OH) 
Agendee 

AOtMCV:  Federal  Grain  Inspection 
Service  (Service). 

jkcnoii;  Notice. 

■UMMSWy  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act  as 
Amended  (Act),  official  agency    - 
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designations  shall  terminate  net  later 
than  trienniaQy  and  may  be  renewed 
according  to  the  criteria  and  procednres 
prescribed  in  the  Act  This  notice 
announces  that  the  designation  of  two 
agencies  %vill  terminate,  in  accordance 
with  the  Act  and  requests  appbcations 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geograpidc  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  the  Enid  Grain  Inspection 
Company.  Inc.  (Enid),  and  Dennis  L 
Boltenhouse  dba  Erie  Grain  Inspection 
Service  (Erie). 

OATC  Applications  must  be  postmarked 
on  or  before  February  3, 1980. 
AOOftcas:  Applications  must  be 
submitted  to  James  R.  Conrad.  Chiet 
Review  Branch,  Compliance  Division. 
FGIS.  USDA.  Room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454.  All  applications  received  wrill  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue,  SW..  during 
regular  business  hours. 
Fon  rvRTNoi  wFOHamiow  contact: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 
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i^TKHCThis 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12201  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Enid,  located  at  2205  N.  10th  Street 
Enid.  OK  73701;  and  Erie,  located  at  301 
North  Street  Bellevue.  OH  44811;  were 
each  designated  under  the  Act  as  an 
official  agency  on  July  1. 1986,  to  provide 
official  inspection  functions. 

Each  official  agency's  designation 
terminates  on  June  30, 1969.  Section 
7(g)(1)  of  the  Act  states  diet 
designations  of  official  agencies  shall 
terminate  not  later  than  trienniaDy  and 
majr  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act 

The  gei^raphic  area  presently 
assigned  to  Enid  in  the  State  of 
Oklahoma,  pursuant  to  Section  7(f)(2)  of 
the  Act  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows:  Adair,  Atoka,  Blaine,  Bryan, 


Canadian.  Carter,  Cherokee.  CbocUw, 
Cleveland.  Coal.  Comanche.  Cotton. 
Craig.  Creek.  Delaware.  Garfield. 
Garvin.  Grady.  Grant  Harmon,  HaskeU. 
Hughes.  Jackson,  Jefferson.  Johnston. 
Kay.  Kingfisher,  Latimer,  Le  Flore, 
Lincohx  Logan,  Love,  McClain. 
McCurtain,  Mcintosh,  Marshall  Masses, 
Murray,  Muskogee,  Noble.  Nowata. 
Okfuskee.  Oklahoma,  Okmulgee,  Osage, 
Ottawa,  Pawnee,  Payne.  Pittsburg. 
Pontotoc,  Pottawatomie.  Pushmataha. 
Rogers.  Seminole,  Sequoyah,  Stephens, 
Tillman.  Tulsa,  Wagoner,  and 
Washington  Counties. 

The  geographic  area  presently 
assigned  to  Erie,  in  the  States  of 
Michigan  and  Ohio,  pursuant  to  section 
7(f)(2)  of  the  Act  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

In  Ohio:  Bounded  on  the  North  by  the 
northern  Lucas  County  line  east  to  Lake 
Erie;  the  Lake  Erie  shoreline  east  to  the 
Ohio-Pennsylvania  State  line; 

Bounded  on  the  East  by  the  Ohio- 
Pennsylvania  State  line  sooth  to  State 
Route  154; 

Bounded  on  the  South  by  State  Route 
154  west  to  Lisb<m,  (%io;  MS.  Route  30 
west  to  Bocyms,  O^iio;  and 

Bounded  on  the  West  by  State  Route 
19  north  to  Seneca  County:  the  southern 
Seneca  County  line  west  to  State  Route 
53;  State  Route  53  north  to  Sandusky 
County:  the  southern  Sandusky  County 
hne  west  to  State  Route  590;  State  Route 
590  north  to  Ottawa  County;  the 
southern  and  western  Ottawa  and  Lucas 
County  lines. 

In  Michigan:  Those  sections  of 
Jackson.  Lenawee,  and  Monroe  Counties 
which  are  east  of  State  Route  127  and 
south  of  State  Route  50. 

Exceptions  to  Erie's  assigned 
geographic  area  are  the  following  export 
port  locations  inside  Erie's  are  v^ch 
have  been  and  will  continue  to  be 
serviced  by  FGIS:  The  Andersons, 
Toledo  and  Maumee,  Ohio;  Cargill.  Inc 
Toledo  and  Maumee,  Ohio:  and  Mid- 
States  Tenninals,  Inc  Toledo,  Ohio. 

Interested  parties,  including  Enid  and 
Erie,  are  hereby  given  opportunity  to 
apply  for  official  agency  designation  to 
provide  the  official  services  in  each 
geographic  area,  as  specified  above, 
under  the  provisions  of  section  7(f)  of 
the  Act  and  section  80ai96(d)  of  the 
regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning  July  1, 
1989,  and  ending  June  30. 1902.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Review  Branch.  Compliance 
Division,  at  the  address  listed  above  for 
forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 


determining  wiiich  appUcant  will  be 
designated  to  provide  official  services  in 
a  geogr^hic  area. 

Pub.  L  94-562,  90  SUt  2667,  as  amended  (7 
\ySXL  71  et  seq) 

Date:  December  22, 1966. 
Nan  E.  nvter. 

Acting  Director,  Compliance  Divisioit 
(FR  Doc  80-44  FOed  1-3-80;  8:45  am] 
saiJNQ  COK  S«10«MI 


Requeet  for  Comments  on  Destgnatkm 
Appttcanta  In  the  Peoria,  IL, 
GeograpMe  Area 

AOENCv:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

SUMMARV:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  Peoria.  Olinots, 
geographic  area. 

date:  Comments  must  be  postmarked 
on  or  before  February  21, 1989. 
AOOHESS.  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr..  RM. 
FGIS,  USDA.  Room  0628  South  Building. 
P.O.  Box  06454.  Washington.  DC  20090- 
6454. 

Telemail  users  may  respond  to 
(LLEBAKKEN/FGIS/USDAl  telemaiL 

Telex  users  may  respond  as  follows: 

TO:  Lewis  Leb^Jien 

TLX:7607351,  ANSJGIS  UC 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW,  during 
regular  business  hours  (7  CFR  1.27(b)). 
Fon  rirtner  infonmation  contact: 
Lewis  Lebakken,  Jr.,  telephone  (202) 
475-342a 


SUPPIXMENTARV  HVORMATMN:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  the 
designation  of  the  Peoria  Grain 
Inspection  Service,  Inc  would  not  be 
renewed  on  November  1, 1988,  and 
requested  applications  for  official 
agency  designation  to  provide  official 
services  within  a  specified  geographic 
area  in  the  October  21, 1988,  Federal 
Register  (53  FR  41392).  Applications 
were  to  be  postmarked  by  November  21. 
1988.  Tiiere  were  eleven  applicants  for 
designation  in  the  available  geographic 
area.  Each  applied  for  the  entire 
geographic  area,  with  several  also 


IM 
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applying  for  tubdivitiona  thereof  in  the 
alternative.  The  eleven  appbcanta  were: 
1 .  Gary  R.  Weinnan  dba  Bloomington 
Grain  Inspection  Department 
Bloomington.  Illinois  (entire  area,  or  any 
geographic  subdivision  of  the  area);  2. 
Donald  R.  Onken.  James  R  Onken.  and 
Fred  O.  Reeves.  Mason  Qty.  Illinois, 
proposing  to  establish  a  new 
corporation.  Central  Illinois  Grain 
Inspection.  Inc^  3.  Joseph  L  Winkler. 
Peoria.  Illinois,  proposing  to  do  business 
as  Central  Illinois  Grain  Inspection 
Service;  4.  Michael  Fegan  and  Gary 
Weinnan.  Bloomington.  Illinois, 
proposing  to  establish  a  new 
corporation.  Central  Illinois  Grain 
Inspection  Service,  Inc.  (entire  area,  or 
any  geographic  subdivision  of  the  area):   . 
5.  Virgil  W.  Turner,  Jr..  Bartonville. 
Illinois,  proposing  to  establish  a  new 
corporation.  Central  Illinois  Grain 
Inspection  Service,  Inc.;  6.  Mark  A. 
Beaupre.  St  Anne.  Illinois,  proposing  to 
do  business  as  Illinois  Valley  Inspection; 
7.  Kankakee  Grain  Inspection.  Inc., 
Bourtxinnais,  Illinois  (entire  area,  or 
Hennepin.  Henry,  and  Lacon,  Illinois):  8. 
Keokuk  Grain  Inspection  Service. 
Keokuk,  Iowa;  9.  Steven  M.  Bennett 
Ronald  W.  Curtis.  Scott  D.  Deatherage, 
and  Larry  S.  Kitchen.  Villa  Ridge, 
Missouri,  proposing  to  do  business  as 
Mopart  Grain  Inspection  Service:  10. 
Anthony  L  Marquardt  and  Nancy  L 
Marquardt  dba  Quincy  Grain  Inspection 
&  Weighing  Service,  Quincy,  Illinois 
(entire  area,  or  Havana,  Illinois,  only): 
and  11.  Southern  Illinois  Grain 
Inspection  Service,  Inc.,  OTallon. 
Illinois.  Ail  applicants  plan  to  establish 
at  least  one  specified  service  point 
within  the  available  geographic  area  to 
provide  official  service. 

This  notice  provides  interested 
persons  the  opportimity  to  present  their 
comments  concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  these  designation 
actions  and  include  pertinent  data  to 
support  their  views  and  comments.  AU 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
Information  will  be  considered  in 
making  a  flnal  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Ragister,  and  the  appUcants  will 
be  informed  of  the  decision  in  writing. 

Persons  or  firms  located  in  the  Peoria, 
Illinois,  geographic  area  requiring 
official  Inspection  service  should 


contact  the  Eastern  Iowa  Grain 
Inspection  and  Weighing  Service,  Inc  at 
(319)  322-7149  to  obtain  service,  on  an 
Interim  basis,  until  such  time  as  an 
applicant  Is  designated  to  perform 
official  services. 

Pub.  L  94-482. 90  SUt  2887.  at  amended  (7 
VS.cn  etieg.] 

DatK  December  22. 1988. 

NaUB.  Porter, 

Acting  Director.  Compliance  Division. 
[FR  Doc  ae^tS  Filed  \-3-».  8:45  am] 
■axeM  cocc  s4ie-iiMi 


FoTMt  8«rvlc« 

ML  AaMand  SU  D«v«lopnMnt  Plan; 
Intent  To  Prapar*  an  Envtronmantal 


AQENCV:  Forest  Service,  USOA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  Impact 
statement 

■UMMHirr  The  U.S.  Department  of 
Agriculture,  Forest  Service  Is  In  the 
process  of  preparing  an  environmental 
impact  statement  (EIS)  for  a  proposal  to 
permit  the  Improvement  and  further 
development  of  the  Mt  Ashland  SU 
Area  on  the  Ashland  Ranger  District 
Rogue  River  National  Forest  Jackson 
County,  Oregon.  Notice  of  Intent  to 
prepare  an  EIS  was  published  in  the 
Fadanl  Register  (VoL  52.  No.  38.  2/28/ 
87).  The  draft  EIS  was  released  for 
public  comment  in  May  1987.  The  public 
comment  period  was  extended  and 
ended  on  July  6, 1967.  The  Final  EIS  was 
not  prepared  within  the  time  specified  in 
the  Notice  of  Intent  PubUc  comments  on 
the  draft  EIS  showed  a  need  for 
additional  site  specific  Information  and 
analysis.  The  public  comments  also 
Indicated  a  neied  for  further  review  of 
the  proposal  for  cross-country  skiing. 
The  final  EIS  is  now  scheduled  to  be 
completed  In  the  spring.  1969. 


(TKM  CONTACTS 

Mary  Smelcer,  District  Ranger.  Ashland 
Ranger  District  Ashland,  Oregon  97520; 
phone  (503)  482-3333. 
Date:  December  2D.  1988. 

Ron  KfitiAwifH,  .  , 

Deputy  Forest  Supervisor. 

(FR  Doc  89-88  Filed  1-3-88: 8:45  am] 

MLUNQ  coot  S4ie-1MI 


DEPARTMENT  OF  COMyERCE 
Foraign-Trada  Zonaa  Board 

(Order  No.  41«] 

Raaofcition  and  Ordar  Approving  tha 
Application  of  tha  Ragtonaiinduatrtal 
Davalopmant  Corp.  of  Southwaatam 
PannayNanla  for  Subxona  Statua  at 
tha  Varoad  Plant  m  ASagfiany  County, 
PA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 
18. 1934.  as  amended  (19  U.S.C  81a- 
81u).  and  the  FTZ  Board  (the  Board] 
Regulations  (15  CFR  Part  400).  the  Board 
adopts  the  following  order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Regional  Induatrial  Development 
Corporation  of  Southwestern  Pennsylvania, 
grantee  of  Foreign-Trade  Zone  33.  flled  with 
the  Foreign-Trade  Zones  B^-nl  (the  Board)     • 
on  February  22. 1988.  requesting  spedal- 
purpoee  subzone  status  for  the  window  shade 
fabric  processing  facility  (non-manufacturing] 
of  Verosoi  USA.  Inc.  in  Kennedy  Township. 
Allegheny  County,  Pennsylvaina.  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act  as  amended,  and  the 
Board's  regulations  ara  satisfied,  and  that  the 
proposal  is  in  the  public  Interest  approves 
the  application. 

TheSecTeUryofCommefQe.asChainnan    ' 
and  Executive  Ofiicer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority 

Whereas,  by  an  act  of  Congress 
approved  June  18, 1934,  an  Act  To 
provide  for  the  establishment  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  In  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of     | 
the  United  SUtes: 

Whereas,  the  Board's  regulations  (IS 
CFR  40a304)  provide  for  the 
estabishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result 

Whereas,  the  Regional  Industrial 
Development  Corporation  of 
Southwestern  Pennsylvania,  grantee  of 
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Foreign-Trade  Zone  33,  has  made 
application  (filed  February  22, 1988.  FTZ 
Docket  11-88, 53  FR  7222),  in  due  and 
proper  form  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  window  shade  fabric  processing 
(non-manufacturing)  plant  of  Verosoi 
USA.  Inc,  located  in  Kennedy 
Township,  Allegheny  County, 
Pennsylvania  (Pittsburgh  area); 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard: 

Wheareas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  therefore,  in  accordance  with 
the  application  filed  February  22, 1988, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
Verosoi  plant  designated  on  the  records 
of  the  Board  as  Foreign-Trade  Subzone 
No.  33B  at  the  location  mentioned  above 
and  more  particularly  described  on  the 
maps  and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  regulations,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
bom  the  date  of  issuance  of  the  grant 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  bom 
federal,  state,  and  mimicipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC  this  28th  day  of 
December,  1988,  pursuant  to  Order  of 
the  Board. 


Foreign-Trade  Zones  Board. 

laoW.Maras. 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman,  Committee  of 

Alternates. 

Attest- 

)ohn  |.  Da  Poole,  )r.. 

Executive  Secretary, 

[FR  Doc.  8B-B1  Filed  1-3-88;  8:45  am] 
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[Order  Na  412) 

Raaohition  and  Ordar  Approving  ttta 
AppMcation  of  tha  City  of  Waalaco.  TX. 
for  a  Qanaral-Purpoaa  Zona  and  Thraa 
Subzonaa  In  Waaiaco,  TX 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  foUowing 
Resolution  and  Order 

The  Board,  having  considered  the 
matter,  hereby  ordm: 

After  consideration  of  the  application  of 
the  City  of  Weslaco,  Texas,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
October  21, 1987.  requesting  a  grant  of 
authority  for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign-trade 
zone  in  Weslaco,  Texas,  adjacent  to  the 
Progreso  Customs  port  of  entry,  and 
requesting  special-purpose  subzone  status  for 
three  food  product  processing  facibties  of 
McManus  Produce  Company,  Gulf  DeBniyn 
Produce  Company,  and  Sundor  Brands,  Inc, 
located  in  Weslaco.  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  l>e  in  the  public  interest  if  approval 
were  subject  to  the  condition  that  Sundor  be 
required  to  elect  privileged  foreign  status  (19 
CFK  146.41)  on  all  foreign  merchandise 
admitted  to  the  Sundor  subzone,  including 
citrus  juice  products,  approves  the 
application  subject  to  the  foregoing 
restriction. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includer  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
{  400.815  of  the  Board's  regulations,  as  are 
necessary  to  carry  out  the  zone  proposal 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  general-purpose  zone  or 
within  the  McManus  of  Gulf  DeBniyn 
subzones,  and  before  the  commencement  of 


any  new  manufacturing  within  the  Sundor 
subzone.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Ofiicer  of  the  Board, 
is  hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 

Grant  of  Authority 

Whereas,  by  an  act  of  Congress 
approved  June  18, 1934.  an  Act  'To 
provide  for  the  establishment  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  {19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  2k)nes  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  City  of  Weslaco,  Texas 
(the  Grantee)  has  made  application 
(filed  October  21. 1987.  FTZ  Docket  25- 
87,  52  FR  42328)  in  due  and  proper  form 
to  the  Board,  requesting  the 
establishment  operation,  and 
maintenance  of  a  foreign-trade  zone, 
and  subzones  at  three  food  processing 
plants,  in  Weslaco.  Texas,  adjacent  to 
the  Progreso  Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportimity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  would  be 
satisfied  and  that  the  proposal  would  be 
in  the  public  interest  if  approval  is  given 
subject  to  the  conditions  in  the 
resolution  accompanying  this  actioa* 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone  and  subzones, 
designated  on  the  records  of  the  Board 
as  Zone  No.  156  and  Subzone  Nos.  156A 
(McManus  site),  156B  (Gulf  DeBruyn 
site),  and  156C  (Simdor  site),  at  the 
locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X.  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  the  Board's  regulations,  the 
resolution  accompanying  this  action, 
and  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
and  subzones  shall  be  connimenced  by 
the  Grantee  within  a  reasonabJp  time 
from  the  date  of  issuance  of  the  grant 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
federal,  state,  and  municipal  authorities. 
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The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  and  subxone  sites 
in  the  peffonnance  of  their  official 
duties. 

The  grant  does  not  include  authority 
for  manufacturing  within  the  general- 
purpose  zone,  and  the  Grantee  shall 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacttiring 
operations  within  the  general-purpose 
zone,  and  any  new  manufactxirlng 
within  the  subzones.  The  grant  shall 
not  be  construed  to  relieve  the  Grantee 
from  liability  for  injury  or  damage  to  the 
person  or  property  of  oAers  occasioned 
by  the  construction,  operation,  or 
maintenance  of  said  zone,  and  in  no 
event  shall  the  United  States  be  liable 
therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
fadUties. 

In  witness  whereof,  the  Foreign-Trtde 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washingtoa  DC  this  28th  day  of 
December,  1968,  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 

Daana  Tuttla. 

Acting  Chairman  and  Executive  Officer. 

Attest: 

lohn  |.  Da  Poota,  |r.. 

Executive  Secretary.  ' 

(FR  Doc  W-82  Filed  1-3-W:  8:45  am] 


Intematlooil  Tradf  Adintni«tf  tlon 
(C-201-017] 

Bricks  From  Itoxico;  Pralmlnary 
RMutts  of  CountsrvaWng  Duty 

AUilMI  MSU  SUVS  HSVWW 


r.  international  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
countervailing  duty  adminis^tive 
review. 


:  Th«  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  bricks  from 
Mexico.  We  preliminarily  determine  the 
total  bounty  or  grant  to  be  zero  or  de 
miaimis  for  22  firms,  and  hSff  percent  ad 


valorem  for  all  other  firms  during  the 
period  January  1, 1986  through 
December  31. 1966.  We  invite  interested 
parties  to  comment  oo  these  preliminary 
results. 

tmcnvi  DATC  January  4. 1969. 
FOM  nmTMnt  mroimKVtim  ooffTAcn 
Randall  Edwards  or  Paul  McGarr.  Office 
of  Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
•UPPLeMCNTARY  mpommatmn: 

Bih  ground 

On  September  3a  1988,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Registar  (53  FR  38314)  the  final  resulU  of 
its  last  administrative  review  of  the 
countervailing  duty  order  on  bricks  from 
Mexico  (49  FR  19564.  May  8, 1984).  On 
May  27, 1967,  the  Government  of  Mexico 
requested  in  accordance  with  19  CFR 
355.10  an  administrative  review  of  the 
order.  We  published  the  initiation  of  the 
administrative  review  on  June  19, 1987 
(52  FR  23330).  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  system  of  Customs 
nomenclature.  We  will  be  providing 
both  the  appropriate  Tariff  Schedules  of 
the  United  States  Annotated  ('TSUSA") 
item  numbers  and  the  appropriate 
Harmonized  System  ("HS ')  item 
numbers  with  our  product  descriptions. 
As  with  the  TSUSA.  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

Imports  covered  by  this  review  are 
shipments  of  bricks  from  Mexico, 
including  imglazed  solid  bricks  and 
unglazed  hollow  bricks.  Such 
merchandise  is  currently  classifiable 
under  items  532.1120  and  532.1140  of  the 
TSUSA  and  item  6004.10.00-0  of  the  HS. 

The  review  covers  the  period  January 
1, 1966  through  December  31, 1966  and 
18  programs. 

Analysis  of  Programs 

(l)FOMEX 

The  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
("FOMEX")  is  a  tiiist  of  the  Mexican 
Treasury  Department,  with  the  National 
Bank  of  Foreign  Trade  acting  as  trustee 
for  the  program.  The  National  Bank  of 
Foreign  Trade,  through  financial 
institutions,  makes  FOMEX  loans 
available  at  preferential  rates  to 


Mexican  exporters  and  US.  importers 
for  two  purposes:  pre-export  financing 
and  export  financing.  We  consider  both 
pre-export  and  export  FOMEX  loans  to 
confer  export  bounties  or  grants  since 
these  loans  are  given  at  preferential 
rates  only  on  saerchandise  destined  for 
export  We  found  that  the  annual 
interest  rates  that  financial  institutions 
charged  borrowers  for  peso- 
denominated  FOMEX  pre-export 
financing  outstanding  during  the  period 
of  review  ranged  from  36.60  to  TaOO 
percent.  The  annual  interest  rates  for 
dollar-denominated  FOMEX  financing 
outstanding  during  the  period  of  review 
ranged  from  5.50  to  7.40  percent 

We  consider  the  benefit  from  loans  to 
occur  when  the  interest  is  paid.  Interest 
on  F(^k4EX  pre-export  loans  is  paid  at 
maturity,  and  those  that  matured  during 
the  period  of  review  were  obtained 
between  November  1985  and  November 
1986.  Since  interest  on  FOMEX  export 
loans  is  pre-paid,  we  calculated  benefits 
from  all  FOMEX  export  loans  received 
during  the  period  of  review. 

The  Banco  de  Mexico  stopped 
publishing  data  on  nominal  and 
effective  commercial  lending  rates  after 
1984.  Therefore,  as  the  basis  for  our 
benchmark,  we  have  reUed  in  part  on 
the  rates  for  the  years  1981  through  1984. 
as  published  in  the  Banco  de  Mexico's 
Indicadorea  Economicos  y  Moneda 
(I.E).  We  calculated  the  average 
difference  between  the  l£.  effective 
interest  rates  and  the  Costo  Porcentual 
Promedio  (CK>)  rates,  the  average  cost 
of  short-term  funds  to  banks,  for  the 
years  1981  through  1984.  We  added  this 
average  difference  to  the  1985  and  1986 
CPP  rates.  In  this  way.  we  calculated  a 
benchmark  of  86.39  percent  for  pre- 
export  peso  loans  obtained  in  1985,  and 
135.27  percent  for  pre-export  peso  loans 
obtained  in  198S. 

To  determine  the  effective  interest 
rate  benchmark  for  dollar  loans,  we 
used  the  quarterly  weighted-average 
effective  interest  rates  pubUshed  in  the 
Federal  Register  Bulletin,  which  was 
10.47  percent  in  1966. 

Five  of  the  29  known  exporters  of  this 
merchandise  used  this  program  during 
the  period  of  review.  Because  we  foimd 
that  the  exporters  were  able  to  tie  both 
types  of  FOMEX  loans  to  exports  to 
^specific  countries,  we  measured  the 
benefit  only  from  FOMEX  loans  tied  to 
U.S.  shipments.  We  allocated  the 
FOMEX  benefits  over  U.S.  shipments, 
excluding  those  firms  with  significantly 
different  (including  de  minimis] 
aggregate  benefits.  We  preliminarily 
determine  the  benefit  from  FOMEX 
during  the  period  of  review  to  be  4.59 
percent  ad  valorem  for  all  firms  except 
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those  with  zero  or  de  minimis  aggregate 
benefits. 

In  May  1988,  the  Banco  de  Mexico 
changed  the  interest  rates  on  FOMEX 
peso  loans  to  66.00  percent  and  on 
FOMEX  dollars  loans  to  7.70  percent.  To 
calculate  the  FOMEX  benefit  for  cash 
deposit  purposes,  we  followed  the  same 
methodology  used  in  calculating  the 
assesssment  rates.  For  peso  loans  we 
used  as  our  benchmark  the  sum  of  the 
May  1988  CPP  rate  and  the  average 
1981-1984  spread  between  the  CPP  and 
the  LE.  effective  rates.  For  dollar  loans 
we  used  as  our  benchmark  the  May  1988 
weighted-average  effective  interest  rate 
fiom  the  Federal  Reserve  Bulletin.  On 
this  basis,  we  preliminarily  find,  for 
purposes  of  cash  deposits  of  estimated 
countervailing  duties,  a  FOMEX  benefit 
of  0.58  percent  ad  valorem  for  all  firms 
except  those  with  zero  or  de  minimis 
aggregate  benefits. 

(2)FONEI 

The  Fund  for  Industrial  Development 
("FONEI").  administered  by  the  Banco 
de  Mexico,  is  a  specialized  financial 
development  fund  that  provides  long- 
term  loans  at  below-maiket  rates. 
FONEI  loans  are  available  under 
various  provisions  with  different 
eligibility  requirements.  The  plant 
expansion  provision  is  designed  for  the 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  promote  the 
efficient  production  of  goods  capable  of 
competinjg  in  the  international  market  or 
to  meet  the  objectives  of  the  National 
Development  Plan  (NDP),  which  include 
industrial  decentralization.  We  consider 
this  FONEI  loan  provision  to  confer  a 
bounty  or  grant  because  it  restricts 
benefits  to  those  enterprises  located 
outside  of  Zone  lUA.  Three  firms  made 
payments  on  variable-rate  peso- 
denominated  FONEI  loans  for  plant 
expansion  or  modernization  outstanding 
during  the  period  of  review. 

We  treated  these  variable-rate  loans 
as  a  series  of  short-term  loans.  To 
calculate  the  benefit  we  used  the  same 
benchmarks  as  for  the  FOMEX  peso- 
denominated  pre-export  loans  and 
compared  them  with  the  preferential 
interest  rates  in  effect  for  each  FONEI 
loan  payment  made  during  the  period  of 
review.  We  allocated  the  benefits  over 
each  company's  total  sales  to  all 
markets.  One  of  these  firms  had  de 
minimis  aggregate  benefits.  For  the 
remaining  firms  that  made  interest 
payments  on  FONEI  loans,  we  weight- 
averaged  the  resulting  benefits  by  each 
company's  proportion  of  exports  to  the 
United  States  of  this  merchandise  during 
the  period  of  review,  excluding  those 
firms  with  significantiy  different 
(including  de  minimis]  aggregate 


benefits.  We  preliminarily  determine  the 
benefit  fit>m  this  program  during  the 
period  of  review  to  be  0.03  percent  ad 
valorem  for  all  firms  except  those  %vith 
zero  or  de  minimis  aggregate  benefits. 

(3)FOGAIN 

The  Guarantee  and  Development 
Fund  for  Medium  and  Small  Industries 
("FOGAIN")  is  a  program  that  provides 
long-term  loans  to  all  small  and 
medium-size  firms  in  Mexico.  The 
interest  rates  available  under  the 
program  vary  depending  on  whether  a 
small  or  medium-size  business  has  been 
granted  priority  status,  and  whether  a 
business  is  located  in  a  zone  targeted  for 
industrial  growth.  Although  FOGAIN 
loans  are  available  to  all  small  and 
medium-size  firms  in  Mexico,  regardless 
of  the  type  of  industry  or  location,  some 
companies  get  more  beneficial  rates 
than  others.  Therefore,  to  the  extent  that 
this  program  provides  financing  at  rates 
below  the  least  beneficial  rate  available 
under  FOGAIN,  we  consider  it  to  be 
countervailable. 

Five  firms  had  long-term  variable-rate 
FOGAIN  loans  on  which  interest 
payments  were  due  during  the  period  of 
review.  Because  the  interest  rate  on  all 
FOGAIN  loans  is  subject  to  change  and 
changed  during  the  period  of  review,  we 
treated  each  loan  as  a  series  of  short- 
term  loans  and  used  as  our  benchmarks 
the  least  beneficial  FOGAIN  interest 
rates  in  effect  for  each  loan  payment 

We  allocated  the  benefits  from  each 
loan  over  each  company's  total  sales  to 
all  markets.  We  then  weight-averaged 
the  resulting  benefits  by  each  company's 
proportion  of  exports  of  this 
merchandise  to  the  United  States  during 
the  period  of  review,  excluding  those 
firms  with  significantly  different 
(including  de  minimis)  aggregate 
benefits.  We  preliminarily  determine  the 
benefit  from  this  program  during  the 
period  of  review  to  be  0.45  percent  ad 
valorem  for  all  firms  except  those  with 
zero  or  de  minimis  aggregate  benefits. 

(4)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  bricks  did  not  use  them 
during  the  review  period; 

(A)  State  tax  incentives; 

(B)  National  Industrial  Development 
Fund  ("FOMIN"); 

(C)  NDP  preferential  discounts; 

(D)  Trust  Fund  for  the  Stiidy  and 
Development  of  Industrial  Parks 
("FIDEIN"): 

(E)  Bancomext  loans; 

(F)  Delay  of  payment  on  loans; 

(G)  Delay  of  payments  to  PEMEX  of 
fuel  charges; 

(H)  PROFIDE  loans; 


(I)  Export  credit  insurance; 

G)  Tax  Rebate  Certificate  ( "CEDr'J; 

(K)  Accelerated  depreciation; 

(L)  Article  15  loans; 

(M)  Preferential  state  investment 
incentives; 

(N)  Import  duty  reductions  and 
exemptions;  and 

(0)  CEPROFI  fiscal  incentives 

Finns  Not  Receiving  Benefits 

We  preliminarily  determine  that  the 
following  22  firms  received  zero  or  de 
minimis  benefits  during  the  period  of 
review: 

(1)  Blanca  Salvidar  Gonzalez; 

(2)  Bloques  Ladrillos  y  Materiales  de 
Piedras  Negras; 

(3)  Elias  Martinez  Ledezma; 

(4)  Gregorio  Moreno; 

(5)  Jesus  Galvan  Mesa; 

(6)  Joaquin  Guerra  R.; 

(7)  Ladrillera  Arcoiris; 

(8)  Ladrillera  Azteca; 

(9)  Ladrillera  Cantu: 

(10)  Ladrillera  Guadalupana; 

(11)  Ladrillera  La  Joya; 

(12)  Ladrillera  Monterrey; 

(13)  Ladrillera  Reynosa; 

(14)  Ladrillera  Rio  Bravo; 

(15)  Ladrillera  San  Juan; 

(16)  Ladrillera  San  Marcos; 

(17)  Ladrillera  Santa  Fe; 

(18)  Ladrillera  Reynosa: 

(19)  Luis  de  Hoyos  Villareal 

(20)  Materiales  Salinas; 

(21)  Productos  de  Barro  La  Zacatosa; 
and 

(22)  Ricardo  Francisco  Garza  Vela. 
For  purposes  of  cash  deposits  of 

estimated  countervailing  duties,  two 
additional  firms,  Barros  Mecanizados 
and  Jorge  Vasquez  Narro.  received  de 
minimis  benefits.  Because  these  firms 
are  not  part  of  the  country-wide 
weighted-average  deposit  rate,  the  "all 
other"  deposit  rate  is  slightiy  different 
irom  the  sum  of  individual  program 
rates  Usted  in  this  notice. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  during  the  period  January  1, 
1986  through  December  31. 1986  to  be 
zero  or  de  minimis  for  22  firms,  and  5.07 
percent  ad  valorem  for  all  other  firms. 

Hie  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  this  merchandise  from  the 
22  firms  listed  above  and  to  assess 
countervailing  duties  of  5X)7  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  all  other  firms  exported  on  or  after 
January  1, 1986  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  August  24, 1986,  the 
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date  of  Mexico's  accession  to  the 
General  Agreamant  on  Tariffs  and 
Trade  (GATT). 

The  merchandise  covered  by  this 
review  is  afforded  duty-free  status 
under  the  Generalized  System  of 
Preferences.  Section  303  of  the  Tariff 
Act  prohibits  the  imposition  of 
countervailing  duties  on  duty-free 
products  absent  an  injury  test  when  the 
United  States  has  an  "international 
obligation"  to  provide  sach  a  test 
Mexico's  accession  to  the  GATT     ^ 
imposes  such  an  hitemational  obligation 
on  the  United  States  with  respect  to 
duty-free  merchandise  entereid  into  die 
United  States  after  the  date  of  Mexico's 
accession. 

We  are  currently  pursuing  means  by 
which  an  injury  determination  could  be 
made  concerning  imports  of  Mexican 
bricks  entered  on  or  after  August  24, 
1986.  the  date  of  Mexico's  accession  to 
the  GATT. 

We  do  not  intend  to  instruct  the 
Customs  Service  to  liquidate  shipments 
of  bricks  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  24. 1968.  until  we  resolve  this 
issue. 

As  provided  by  section  751(aKl)  of  tlM 
Tariff  Act  the  Departaient  intends  to 
instruct  the  Customs  Senrioe  to  collect  a 
cash  deposit  of  esdonted  countervailing 
duties  of  zero  from  the  22  firms  listed 
above,  as  well  as  Barros  Mecanizados 
and  lorge  Vasquez  Narro,  and  to  collect 
1.06  percent  of  the  f.o.b.  invoice  price  on 
all  shipments  of  this  merchandise  from 
all  other  firms,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  sabmit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  reqnest 
disclosure  and/or  a  bearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publicatioa.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  ite  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(aMl) 
of  the  Tariff  Act  (19  U.S.C  ie75(aKlH 
andl9CFR3S5.ia 


Date:  Deoembw  24. 198a. 
lanW.Msies. 

Assistant  Secretary.  Import  Administration. 
[FR  Doc.  89-83  FUmI  1-3-80: 8:45  am] 


(C-35S-0011 


Uruguay,  RmI  RmuKs  of 
CouiiNrriMng  Dirty  Adu*il>tfaMvt 
Ravww 

Aontcv:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  final  rule  of 
countervailing  duty  administrative 
review. 


R  On  October  31, 1968,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  die  countervailing  duty  order 
on  leather  wearing  apparel  from 
Uruguay.  We  have  now  completed  that 
review  and  determine  the  net  subsidy  to 
be  1.27  percent  od  valorem  during  tiie 
period  Jannary  1, 1964  throu^ 
December  31, 1964.  and  0.93  percent  ad 
valorem  for  Ae  period  January  1, 1985 
throng  December  31, 1985. 

EFracnvi  DAIC:  January  4.  lOSa 


FOR  RWTNm  MFOfMATIOM  CONTACT: 

Patiida  W.  Stroup  or  Paul  J.  McGarr. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration.  US. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-n278& 

Background 

On  October  31. 1968.  the  Department 
of  Commerce  Ctiia  Department") 
published  in  the  Fedetal  Raglstar  (53  FR 
43913)  the  preliminary  resulte  of  ite 
administrative  review  of  the 
coimtervailing  duty  order  on  leather 
wearing  apparel  from  Uruguay  (47  FR 
31032.  July  16. 1982).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  wiUi  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Iraporte  covered  by  die  review  are 
shipmente  of  Umguayan  leather  wearing 
apparel  and  parte  and  pieces  thereof. 
Such  merchandise  is  currenUy 
classifiable  under  items  791.7620. 
791.7640  and  791.7660  of  the  Tariff 
Schedules  of  the  Unltad  States 
Annoteted  and  under  item  numbers 
4203.ia40.a0,  4203.1040.60  and 
4203.10.40.90  of  the  Harmonized  Tariff 
Schedule. 


Final  Rasulte  of  Ravtew 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
conunanto. 

As  a  result  of  our  revtew,  we 
determine  the  net  subsidy  to  be  1.27 
percent  ad  valorem  for  the  period 
January  1. 1984  to  December  31. 1984. 
and  0.93  percent  ad  valorem  for  the 
period  January  1. 1965  to  December  31. 
196S. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  1.27  percent  of 
the  Lo.b.  invoice  price  on  all  shipmente 
exported  on  or  after  January  1, 1984  and 
on  or  before  December  31, 1984,  and  0.93 
percent  of  the  f.o.b.  invoice  price  on  all 
shipments  exported  on  or  after  January 
1, 1985  and  on  or  before  December  31. 
1985. 

The  Department  will  instruct  the 
Customs  Service  to  collect  cash  deposite 
of  estimated  countervailing  duties,  as 
provided  by  section  751(aKl)  of  the 
Tariff  Act,  of  a93  percent  of  the  Lo.b. 
invoice  price  on  aU  shipmente  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative       \ 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  aectioB  7Sl(aKl) 
of  the  Tariff  Act  (19  U.S£.  ie75(aMl)) 
and  19  CFR  355.ia 
)aa  W.  Mans. 
Assistant  Secretary.  Import  Administration. 

Date:  Oecemt>er  28, 1968. 
[FR  Doc  89-84  Filed  1-4-89;  8:45  am] 


[C-4ei-os«] 

Vlacostt  Rayon  Stapla  nb«r  From  ' 
Swadan;  Final  RMutta  of 
CountwvaWng  Duty  Adminlatrativ 
Ravlaw 

AOCNCV:  International  Trade 
Administration /Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  resulte  of 
countervailing  duty  administrative 
review.      

SUSMARV:  On  October  27, 1968.  the 
Department  of  Commerce  published  the 
preliminary  resulte  of  ite  administrative 
review  of  the  countervailing  duty  order 
on  viscosa  rajron  staple  fiber  from 
Sweden.  We  have  now  completed  that 
review  and  determine  the  net  subsidy  to 
be  14.93  percent  ad  valorem  for  the 
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period  January  1, 1986  through 
December  31, 1986. 
EFncnVK  DATK  January  4. 1980. 
row  wrrMW  wwmimation  contact: 

Cyntlaa  Sewell  or  Paul  McGarr.  Office 

of  Countervailing  Compliance, 
international  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230:  telephone:  (202)  377-3337. 


Backgroand 

On  October  27, 1988.  the  Department 
of  Commerce  ("the  Department") 
pnblished  in  the  Federri  Regjator  (53  FR 
4S460)  die  prehrainary  results  of  ite 
administrative  review  of  the 
countervailing  duty  order  on  viscose 
rayon  staple  fiber  fivm  Sweden  (44  FR 
28319:  May  15. 1979).  The  Department 
has  BOW  completed  this  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  { 'the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipmente  of  Swedish  regular  viscose 
rayon  stcple  fiber  and  high-wet  modulus 
("modaf)  viscose  rayon  staple  fiber, 
currently  classifiable  under  items 
309.4320  and  309.4325  of  the  Tariff 
Schedules  of  the  UaSed  States 
Annotated.  These  products  are  currently 
classifiable  under  ttems  5504.10.00-2  and 
5504.90.00-2  of  (he  Harmonized  Tariff 
Schedule. 

The  review  covers  the  period  January 
1. 1986  through  December  31. 1986  and 
three  programs:  (1)  Loans/Grante  for 
Plairt  Creation:  (2)  Bderiy  Employment 
Compensation  Program:  and  (3)  Grant 
for  Manpower  Reduction  and  a 
Conditional  Loan. 

Final  Rasidto  of  Review 

We^ave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  resulte  We  received  no 
commente 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  14.93 
percent  ad  valorem  for  the  period 
January  1, 1986  through  December  31. 
1986. 

The  Department  will  instruct  ttie 
Customs  Service  to  assess 
countervailing  duties  of  14.93  percent  of 
the  f.ab.  invoice  price  on  all  shipmente 
of  this  merchandise  exported  on  or  after 
January  1. 1986  and  on  or  before 
December  31. 1986. 

Further,  the  Department  will  instruct 
the  Customs  Service  ta  collect  cash 
deposite  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act  of  14.93  percent  of  the 
f.o.b.  invoice  price  on  aD  shipments  of 
this  merchandise  entered,  or  withdrawn 


from  warehouse,  for  consumption  on  or 
after  tiie  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Tariff  Act  (19  U.S.C  ie75(a)(l)) 
and  M  CFR  355.10. 
Ian  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

Date:  December  27. 1988. 

[FR  Doc.  89-85  FUed  1-3-89;  a45  am] 

aiLUNQ  cooc  ssio-oa-M 


Short-Supply  Ravlaw  on  Cartain  FM- 
Roltad  Manganaaa  Staai;  Raqoaat  for 
Comroanta 

agency:  Import  Administration/ 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  and  request  for 

commente. 

SUaMMANv:  The  Department  at 
Commerce  hereby  announces  ite  review 
of  a  request  for  a  short-supply 
determination  under  Article  6  of  the 
U.S.-EC  Arrangemeai  Concemiag  Trade 
in  Certain  Sted  fttidnute  and  Paragraph 
8  of  the  U.S.-}apaN  Airaagemeut 
Coaceming  Trade  in  Certain  Steel 
Products,  with  respect  to  certain  flat- 
rolled  manganese  steel. 
DATE:  Commente  nnist  be  submitted  on 
or  before  January  17, 1989. 
ADDRESS:  Send  all  commente  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreemente  Compliance.  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7886, 14tii  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  2023a 

ron  FURTHER  INFOR«MTION  CONTACT: 

Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  E>epartment  of 
Commerce,  Room  7866. 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  2023a  (202)  377-0159. 
SUPPLEMENTARY  INTORMUTION:  Article  8 
of  the  U.S.-EC  Arrangement  Concerning 
Trade  in  Certain  Steel  IVoducts  and 
Paragraph  8  of  the  U.S. -Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Producte  provide  that  if 
the  U.S.  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
United  States  steel  industry  mil  be 
unable  to  meet  demand  in  the  USA  for  a 
particular  product  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors)  an  ackiitional 


tonnage  shall  be  allowed  for  such 
product  or  producte 

We  have  received  a  short-suf^ty 
request  for  certain  flat-rolled  steal  11- 
14,  percent  manganese,  fully 
austenitized.  ranging  from  Vb  to  3  inches 
in  thickness.  48  to  120  indies  in  width. 
96  to  380  inches  in  length,  which  is  used 
in  applications  where  heavy  impact  and 
friction  are  involved. 

Any  party  interested  in  commealng 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  January  17, 1989.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  thu 
reqnest 

Commerce  will  maintain  this  request 
and  all  commente  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
sidmiission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
wiB  be  maintained  in  the  Central 
Racotds  Unit  Room  6-099.  Import 
Administration.  U.S.  Department  of 
Commerce,  at  the  above  address. 
JaBW.Mans, 

Assistant  Secretary  for  Import    . 
A  dministratioa. 


[FR  Doc  80-86  raed 

ICOOCM' 


asasaa] 

I 


Wnortty  Buainasa  Davalopfnant 
AQancy 


I  Davafopmant  Cantar 
Appacauon.  mownapoaa,  in 

aqcncy:  Minority  Business 
Development  Agency. 

action:  Notice. 


r.  The  Minority  Business 
Development  Agency  (MK}A) 
aimounces  tiiat  it  is  soliciting 
competitive  applications  under  ite 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3-]rear  period, 
subject  to  available  funds.  The  coat  of 
performance  for  the  first  (12)  months  te 
estimated  at  $1654X)0  in  Federal  funds 
and  a  minimum  of  $29,118  in  non-federal 
contributions  for  the  budget  period  July 
1. 1989  thru  June  sa  199a  Coat-sharing 
contributions  may  be  in  tiie  form  oi  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
IndianafKtlis,  Indiana  geographic  service 
area,  llie  award  number  of  tliis  MBDC 
will  be  05-10-89006-01. 

The  funding  insbwnent  for  the  MBDC 
will  be  a  cooperative  agreement 
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Competition  is  open  to  individuals,  non- 
profit snd  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  critieria:  The  experience  and 
ca(>abilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to 
contribute  at  least  15%  of  the  total 
proje^  cost  through  non-federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(M4TA)  rendered  must  be  charged  by 
MBE)Cs.  Based  on  a  standard  rate  of  $50 
per  hour,  MBDCs  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $500,000. 

The  MKX^  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  hmds 
and  Agency  priorities. 

ClOtww  OATi:  The  closing  date  for 
applications  is  February  10. 1969. 
Applications  must  be  postmarked  on  or 
before  February  la  1969.  Address: 
Chicago  Regional  Office,  Minority 
Business  Development  Agency,  55  East 


Monroe  Street  Suite  144a  Chicago. 

Illinois  80603,  312/353-0182. 

POM  nOTTNOI  MFOMMATION  CONTACT. 

David  Vega.  Regional  Director.  Chicago 
Regional  Office. 
si»»LiMDrrAiiY  MFomiA-noM: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

WMO  Minority  Business  Development 
(CaUlog  of  Federal  Domestic  Assistance) 
Date:  December  za  19a& 

David  Vega. 

Regional  Director.  Chicago  Regional  Office. 

[PR  Doc.  89-27  Filed  1-3-89:  8:45  am) 

MUMQ  COOE  ISM-lt-ll 


Indian  BusinMS  Devetopment  Center 
Application:  MN 


aocncy:  Minority  Business 
Development  Agency. 
action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  for  an  Indian 
Business  Development  Center  (IBDC) 
under  its  American  Indian  Program 
(AIP)  to  operate  an  IBDC  for  a  3-year 
period,  subject  to  satisfactory 
performance,  Agency  priorities  and 
availability  of  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $165,000  for  the  budget 
period  July  1, 1989  to  June  30, 1990.  The 
IBDC  will  operate  in  the  State  of 
Minnesota  geographic  service  area.  The 
award  number  of  this  IBDC  will  be  05- 
lO-69007-Ol. 

The  funding  instrument  for  the  IBDC 
will  be  a  cooperative  agreement  and 
competition  U  open  to  individuals,  non- 
profit and  for-profit  organization,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 
The  IBDC  is  designed  to  provide 
management  and  technical  assistance  to 
the  minority  business  community  and.  in 
particular,  to  American  Indian  clients 
for  the  establishment  and  operation  of 
businesses.  In  order  to  establish  this, 
MBDA  supports  IBDC  firms  that  can 
coordinate  broker  public  and  private 
resources  on  behalf  of  American  Indian 
and  other  minority  individuals  and 
firms:  offer  a  full  range  of  management 
and  technical  assistance;  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 


Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  minority 
business  community  in  general  and. 
specifically,  the  special  needs  of 
American  Indian  businesses,  individuals 
and  organizations  (50  points):  the 
resources  available  to  the  firm  in 
providing  management  and  technical 
assistance  (10  points);  the  firm's 
approach  to  performing  the  work 
requirements  included  in  the  application 
(20  points);  and  the  firm's  estimated  cost 
for  providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

The  IBDC  will  operate  for  a  3-year 
period  with  periodic  review  culminating 
in  year-to-date  quantitative  and 
qualitative  evaluations  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  IBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

CLOSiNO  date:  The  closing  date  for 
applications  is  February  10, 1989. 
Applications  must  be  postmarked  on  or 
before  February  10. 1969. 
AOORESS:  Chicago  Regional  Office, 
Minority  Business  Development  Agency, 
55  East  Monroe  Sti«et,  Suite  1440, 
Chicago,  Illinois  60603.  312/353-0182. 
POM  FURTHER  INFORMATKNl  CONTACT: 
David  Vega.  Regional  Director,  Chicago 
Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  appUcable 
regulations  can  be  obtained  at  the  above 
address. 

11.801  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Date:  December  28, 1968. 

David  Vega. 

Regional  Director.  Chicago  Regional  Office. 

(FR  Doc  80-28  Filed  1-3-89: 8:45  am] 
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Businees  Development  Center 
Application:  MHwaultee,  Wl 


AOfNCY:  Minority  Business 
Development  Agency. 

ACTION:  Notice. 
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summary:  The  Minority  Business 
Development  Agency  (MBDA) 
aimouncea  that  it  is  soUdting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  (12)  months  is 
estimated  at  $165,000  in  Federal  funds 
and  a  minimum  of  $29,118  <n  non-federal 
contributions  for  die  budget  period  July 
1. 1989  thru  June  3a  1990.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Milwaukee  geographic  service  area.  The 
award  number  of  this  MBDC  will  be  05- 
10-88009-01. 

The  funding  instrument  for  the  MBDC 
%vill  be  a  cooperative  agreement 
Competition  is  open  to  individoals.  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  publicand 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offfer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

ApphcaUons  will  be  evaluated  on  the 
following  critieria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDC's  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(M&TA)  rendered  must  be  charged  by 


MBDCs.  Based  on  a  standard  rate  of  $50 
per  hour.  MBDCs  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  %vith 
gross  sales  of  $500,000  or  less  and  35%  of 
the  total  cost  for  firms  %vith  gross  sales 
of  over  $50a00a 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  suck 
factors  as  an  MBDC's  satisfactory 
performance,  the  availabihty  of  fimds 
and  Agency  priorities. 

CfjDSlNO  DATf:  The  closing  date  for 
applications  is  February  10, 1989. 
Applications  must  be  postmarked  on  or 
before  February  la  1989.  Address: 
Chicago  Regional  Office,  Minority 
Business  Development  Agenqy,  55  East 
Monroe  Street.  Suite  1440.  Chicago, 
minois  60603.  312/353-0182. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Vega.  Regional  Director,  Chicago 
Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

David  Vega. 

Regional  Director.  Chicago  Regional  Office. 
Date:  December  28, 198a 

[FR  Doc.  89-29  Filed  1-3-89:  8:45  am] 
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National  Oceenic  and  Atmoepheftc 
Administration 

Permits^  Forelon  FishtoiQ 

This  doctmient  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  exclusive  economic  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 


(Magnuson  Act.  16  U.S.C  1801  et  seq.). 

Send  comments  on  applications  to: 
Office  of  Fisheries  Conservation  and 
Management  (F/CM),  National  Marine 
Fisheries  Service,  Department  of 
Commerce,  1335  East  West  Highway. 
Silver  Spring.  Maryland  20010 
or,  send  comments  to  the  Fishery 
Management  Council(s)  which  reviews 
the  appUcation(8),  as  specified  below: 
Douglas  G.  Mashall.  Executive  Director. 
New  England  Fishery  Management 
Council  5  Broadway  (Route  1). 
Saugus.  MA  01906.  617/231-0422 
John  C.  Bryson.  Executive  Director.  Mid- 
Atlantic  Fishery  Management  CoundL 
Federal  Building  Room  2115.  320  South 
New  Sti«et.  Dover.  DE 10901.  302/674- 
2331 
Robert  IC  Mahood.  Executive  Director. 
South  Atiantic  Fishery  Management 
Coundl,  Southpark  Building.  Suite  306. 
1  Southpark  Circle.  Charleston.  SC 
29407,  803/571-4366 
Miguel  A.  Rolon.  Acting  Executive 
Director,  Caribbean  Fishery 
Management  Council  Banco  De  Ponce 
Building,  Suite  1108,  Hate  Rey.  PR 
009ia  809/753-4928 
Wayne  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincob  Center,  Suite  881, 
5401  West  Kennedy  Blvd..  Tampa.  FL 
33609.  813/228-2815 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  CoundL 
Mebv  Building.  Suite  420.  2000  SW. 
First  Avenue,  Portland,  OR  97201.  503/ 
221-6352 
Qarence  Pautzke,  Executive  Director. 
North  Padfic  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage. 
AK  99510.  907/274-4563 
latty  M.  Simonds.  Executive  Director. 
Western  Pacific  Fishery  Management 
CoundL  1164  Bishop  Street  Room 
1405,  Honolulu.  HI  96813.  808/523- 
1368 
FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Kelly  or  Robert  A.  Dickinson 
(Office  of  Fisheries  Conservation  and 
Management  301-427-2339). 

The  Magnuson  Ad  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a  4 

memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 
Individual  vessel  applications  for 
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fishing  in  1960  have  been  received  from 
the  Govenunents  shown  below. 

Dated  December  28, 1988. 
Rkhid  R  flch— far. 

Director  of  Office  ofFisheriee  Conaervation 
and  Miinagement  National  Marine  Fisheries 
Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
Rsheries  are  as  follows: 


AcMlyeoda 

7              

ftooeeiing  and  o«h«r  wppofl 

onty. 
Olhar  tuppoft  only. 
Viiiil(i)  aupportng  U.S.  va*. 

•els  Uoint  Ventura). 

3 

• 

negnnei  naneiy 
manaoameni  oounoto 

ABS-AMkiSc  BMW« 

New  England.  Mid- 

Aaanfc.  South 

AOanttc  GuN  of 

Ma*».  Cvtibaan. 

BSA-ea>ing  Sea  and 

Noftfl  PscMc. 

MauHanWandi 

GroundtaK 

QOA-QuH  o«  Aiaaka 

North  PscHlc. 

Groundtah. 

New  England.  Md- 

ASantc  Ocean. 

Aaantc 

SNA-Snel(Berins  Sea) - 

NmV)  pkmc. 

WOC-PM«ic  CoaM 

PacMc. 

QroundMi 

(WaMngion,  Oagun 

and  Ciitofnia). 

PeS-PacMc  aaiahae. 

Weeieni  PadBc 

Ooeenic  Shartis, 

' .»  .-       -  - . . .  .  ■     .  t 
wenock  ano  Menmen. 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


AdMiyooda 


Calctiing. 
■•port. 


Denmaik  (DA) 

The  Government  of  Denmark,  on 
behalf  of  the  Home  Government  of  the 
Faroe  Islands,  sul^mitted  applications 
for  three  (3)  cargo/ transport  vessels  to 
operate  in  ihe  Northwest  Atlantic  Ocean 
Fishery  (NWA). 

IceUiid(IC) 

The  Government  of  Iceland  submitted 
joint  venture  requests  for  the  following 
species:  Gulf  of  Alaska  (GOA)— 8,000  mt 
of  Pacific  cod;  Bering  Sea  and  Aleutian 
Islands  (BSA) — Pacific  cod— 22,000  mt; 
pollock— 1,800  mt;  Yellow&i  sole— 1,800 
mt;  and  Atka  mackerel — 1.700  mt 
Associated  Vessel  Services,  Inc  has 
been  designated  as  the  American 
partner. 

lapui  OA) 

The  Government  of  Japan  updated 
requests  for  four  (4)  vessels  and 
submitted  an  application  for  one  (1) 
cargo/transport  vessel 

Netherlands  (NL) 

This  notice  corrects  an  error  foimd  at 
53  FR  4888a  where  the  Cometis  Vrolijk 
FZN  was  incorrectly  reported  as  having 


applied  for  a  1989  permit  for  the  NWA 
fishery.  The  Cornelia  Vrolijk  PZD  SCH 
171,  which  did  apply  but  was  omitted 
from  the  above-referenced  notice  is 
listed  below. 

Goverainant  of  the  Union  of  Soviet 
Socialist  Republics  (UR) 

The  Government  of  the  Union  of 
Soviet  Socialist  Republics  submitted 
applications  for  four  (4)  additional 
vessels  for  the  (BSA)  joint  venture 
previously  referenced  at  53  FR  4868a 
Seventeen  (17)  new  support  vessel 
applications  for  the  BSA.  GOA  and  the 
Pacific  Coast  Groundfish  fisheries  have 
been  received.  Two  (2)  vessel 
applications  are  requested  for  18,000  mt 
of  directed  fishing  for  Atlantic  mackerel 
and  aOOO  mt  of  JV  mackerel  in  the  NWA 
fishery.  A.V£.  Corporation  has  been 
designated  as  the  American  partner. 

The  U.S.SJI.  also  submitted  an 
application  to  substitute  the  Gazgan  for 
the  Efin  Gorbenko  in  the  NWA  fishery. 

Spain  (SP) 

This  notice  corrects  an  item  included 
at  53  FR  4868a  where  it  was  erroneously 
reported  that  the  Government  of  Spain 
submitted  applications  to  receive  20000 
mt  of  joint  venture  groundfish  species 
from  U.S.  fishermen  in  the  BSA  and 
GOA  fisheries.  The  Government  of 
^;>ain  does  not  support  such 
applications  for  its  flag  vessels  to 
participate  in  the  Alaskan  fisheries. 


*tv) 


Na^peMi  (Cvgo/Mniport  > 
Abvotandb  (Caigo/lmport  \ 
>i^w<Bin«i  tCargo/Vannwrt  veeeeQ 
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HatmmkltniNa  « (Longfne  Mwig  vaaaeO  . 

Kom  kimi  No  20  (Sn«fl  nam  trMter) 

Tenfo  Uaru  (Large  Ham  fcam^eO 


Tm^o  Umu  No.  5  (Large  elem  kawter) 

Wea/rngton  Umu  (Cargo/treneport  veeeeO 

Comem  Vrotik  F2D  SCH  171  (Large  siem  trawler) . 

Alekmnt  AToaawii  (Large  «lem  kavrter) 

Aimma  Bereg  (Cargo/trarwport  veaaeQ 


SertQ  Nedeed^  (Ceigo/tfanaport 
Ommnj  (Cefgo/aanapcrt  inaiiaQ 


Chukohkjfi  Bmwg  (Cargo/traneport  veeeeO  ■ 

Oetigat  (Tanfcar  Ibal/welar 

Dubimm  (Cargo/trarwport  vaaeeQ 

Gemmn  ttatmn  (Cergo/»anaport  veaael)  ... 
KantdmUky  Be^g  (Cargo/iranaport  vaeeai) . 
Khtxry  (L^rge  alem  Meter) »„ 


AppecaaorvpamM  no. 


OA-es-ooio 

OA-80-0006 

c>A-a»-oooe 
ic-a»-ooo5 

JA-89-OS62 
JA-89-157e 
iA-a9-03S2 

JA-89-0334 

JA-8»-02Z7 

NL-e9-004t 
UR-89-<)e34 
UR-80-0750 

UR-e8-0754 

UO-89-0e33 

UR-89-0749 

UR-89-0762 

UO-«9-0e32 

UR-89-0805 

Ufl-e9-0755 

UR-89-0324 


FWiery^dMiy 
(*«Joinl  venture 


NWA-3 

NWA-3 

NWA-3 

QOA-2*BSA-2* 

GOA-1*  BSA-1 

GAO-I*  BSA-1* 

VWC-1*QOA-1* 

BSA-1* 
\W0C-1*  GOA-1* 

BSA-1* 
SHA-3GOA-3 

BSA-3 
NWA-1 
NWA-1* 
WOC-3GOA-3 

BSA-3 
WOC-3GOA-3 

BSA-3 
W0C-3GOA-3 

BSA-3 
WOC-3QOA-3 

BSA-3 
VVOC-3GOA-3 

BSA-3 
WOC-3GOA-3 

BSA-3 
WOC-3GOA-3 

BSA-^ 
WOC-3GOA-3 

BSA-3 
NWA-1* 
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KurWr  (Cargo/tranaport  «woeO 
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(FR  Doc  80-^  nied  1-9-88: 8:45  am] 


Nortti  Peclfic  Fishery  Hanegement 
Cound;  MeeHno 

AOCNCv:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  North  Pacific  nshery 
Management  Council  has  scheduled  two 
woik^up  meetings.  The  Council's 
newly-appointed  Sablefish  Management 
Committee  will  meet  for  the  first  time  on 
January  4, 1989,  in  Anchorage,  AK.  at 
the  North  Pacific  Council's  office,  60S  W. 
Fourth  Avenue,  third  floor.  Anchorage, 
AK.  The  committee  will  identify  areas  of 
concern  and  options  that  mi^t 
accompany  individual  fishing  quota 
(IFQ)  and  license  limitation  systems. 
The  resulting  detailed  list  of  concerns 
and  options,  along  with  projected 
implementation  schedules  will  be 
reviewed  by  the  Council  at  its  January 
16-2a  1969,  pubUc  meeting  where  a 
decision  for  further  analysis  will  be 
made. 

The  North  Pacific  Council's  Plan 
Amendment  Advisory  Group  is 
scheduled  to  convene  January  5  at  9 
a  jn.,  at  the  Northwest  and  Alaslca 
Fisheries  Center,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way, 
NX.,  Building  4.  Room  2079,  Seattle, 
WA.  The  pt>up  will  review  proposals 
submitted  to  amend  the  Coundl's  Gulf 
of  Alaska  and  Bering  Sea/ Aleutian 
Islands  groundfish  fishery  management 
plans,  li^e  Council  will  review  the 
group's  recommendations  at  its  January 
16-20, 1989,  public  meeting,  and  select 


the  proposals  they  wish  to  have  further 
analyzed  for  consideration  in  April 
For  more  information  contact  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103138,  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 

Date:  December  3a  1988. 
loaP.CIan. 

Acting  Director.  Office  of  Fisheries 
Conserration  and  Management,  National 
Marine  Fisheries  Service, 

[FR  Doc  88-90266  Filed  12-90-88;  3:22  pm] 
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North  Pacific  FIsiiety  Hanagsment 
Cound;  Pubic  Meettng 

AOOtCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

A  public  meeting  of  the  Alaska  Board 
of  Fisheries  Crab  Subcommittee  and  the 
North  Pacific  Fishery  Management 
Council's  Crab  Management  Committee 
has  been  scheduled  for  January  7, 1989, 
at  1  p.m.,  at  the  Alaska  Department  of 
Fish  and  Game  Headquarters 
conference  room  in  Juneau,  AK.  lie 
meeting  has  been  sdieduled  to  answer 
technical  questions  on  the  proposed 
Fishery  Management  Plan  for  Bering 
Sea/Aleutian  Islands  King  and  Tanner 
Crab  and  its  accompanying  analysis. 
The  Board  intends  to  use  the  meeting  to 
develop  recommendations  on  the 
pn^rased  plan. 

For  further  information  contact  Steve 
Davis,  North  Pacific  Fishery 
Management  Ck)uncil  P.O.  Box  10313a 
Anchorage.  AK  99510;  telephone:  (907) 
271-2809. 


Date:  December  3a  1968. 
loeP.Clem, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc  88-30267  Filed  12-30-88: 3:22  pm] 


Nationai  Technical  Infonnation 
Service 

Qovemtnent*Owned  inventions^ 
AvaHabWty  for  Licensing 

December  23, 1988.  | 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  US.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
fimded  research  and  development 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  imd  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Springfield, 
Virginia  22151. 

Please  dte  the  number  and  title  of 
inventions  of  interest 
Douglaa  |.  Campkn. 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  Department  of  Commerce. 

Department  of  Agriculture 

SN  6-25.286  (4.7S5.(X») 

Cockroach  Repellants 
SN  7-247.474 

Vertical  Wall  Mount  Insect  Trap 
SN  7-247.546 

Attractant*  For  Dacus  Latifrons.  The 
Malaysian  Fruit  Fly 
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SN7-a48JU 
kiipMVMMiitv  in  In- VI VI)  SlIuiiuilluUi 
Cuttsction.  and  Modiflcatlon  of 
PeiitoBttai  Macrophage 

DcpaitiiMBt  of  CoauDUca 

SN  S-3ftlM4  (4471.444) 
Rotating  Tool  Wtar  Monitoring  Apparatus 

DapattoMat  af  Haahh  and  Human  Scrvicn 

SS7-ttM0O 

OHgomerte  Adhesive* 
SN  7-197.088 

Flexible  Hotder  for  a  Cystoacope  or  the  B&e 
SN  7-221 JB2 

Peptides  with  Laminin  Activity 
SN  7-234.641 

Detection  af  naa-A.  non-B  HepaMs 
SN7-342JKn 

Method  far  Early  Detection  of  HIV 


SN  7-281.384 
A  Two-Gigaflop  Computer  for 
Macromotecutar  Simulations 
SN  7-288.157 
Vaccine  Against  Huatan  Paraioflueaza 
Virus  Type  3 
SN  7-278,801 
DNA  aoa*  BKwIag  a  Cktaeric  Taxia 
Ciwp  111  J  of  HJ  and  a  Psrttaw  of 
Pseudomonas  Exatoxin 
SNE-127-88 
Adhesion  to  Mycoplasma  PnaaoMoiaa  and 
Mycoplasma  Hommus  to  Sulfatide 
SN  E-217-88 
Antimicrobial  Piiptiiks  and  Macaaaaa  dot 
Making  the  Same 
SNE-221-88 
Liquid  ChromatograpMc  Cbfral  StaHonary 
Phase  and  Matnuo  far  toe  Reauhitkjii  of 
Racamic  Compounds  Using  the  Same 
SN  8-288-88 
Evaluative  Meaos  farDetactiaK 
Inflammatoiy  Reactivity 
SN&-384-4B 
VSubsb'tuted-r.3'-Dideaxycy1idine 
Compounds  with  Aati-HTLVm  Activity 
SNK-n4-88 

Tiasae  Transpiantation  System 
SNB-2S*-» 
Human  Nantwfrfiilif  Ctanutogrta  Bn4- 
Stags  Maturatkn  Faatar  and  ita 
Prepaiation  and  Use 
SN  7-198.488 
Derivatives  of  Cyclic  Amp  as  Treatment  af 
Cancer 
SN7-W8,537 
Process  for  Synoiesiznig  Macracyw 
Chelates 
SN  7-2ia006 
AUquot  Collection  Adapter  far  HPIjC 
Automatic  Iniedor  FnaMing 
Simultaneous  Sample  Analysis  and 
Sample  Collection 
SN  7-281.627 
Uaa  of  Rasiniftnataxin  and  Anaicgass 
Tlwieaf  to  Caaaa  Sansocy  Afbaent  C- 
Fiber  and ' 
Desensitize  tion 
SN  7-284.041 
Quick  Color  Test  to  Detect  Lead  I 
From  Glazed  Ceramic  and  EnsMslsd 
Metal  Ware 
SN  7-287,564 
Laminin  A  Chain  Deduced  Amina  Acid 
Seqaencs.  BxptasatoB  Vedars  and 
Active  Synthetic  Pkptidas 


SNB-241-88 
A  Method  to  Measure  Contact  Stress 

DapattmoBt  of  tlM  Amy 

SN  7-243.538 

Method  of  Making  an  Attale]  sttuu 
Hardened  Resonator 
SN  7-280550 

Tetrahedral  Junction  Waveguide  Switch 
SN  7-283.298 

Acoustic  Charge  Transport  Processor 
SN  7288428 

SN  7-288.829 
Method  of  Making  a  Qystal  Osciltator 
Desensitized  to  Acceleration  Fields 

Dapaitmant  of  tfaa  Intatior 

SN  7-002.595  (4.768.049) 

Stereoscopic  Camera  Stide  Bar 
SN  7-229.408 

Process  for  Add  Leaching  of  Manganese 
Oxide  Ores  Aided  by  Hydrogen  Peroxide 
SN  7-231.017 

Ceaiagtent  C^rocaiyasa 
SN  7-234J68 

Ground-Based  Transmissioa  Line 
Conductor  Motion  Sensor 


SN  8.930,888  (4Jiek485) 
Lignosulfonate-Modified  Calcium 
Hydroxide  for  SOS  Control 
Furnace  Inlection 


Library  oft 

SN  5-«36,12S  (3.988154S) 
Method  of  Deacidifying  Paper 

[FR  Doc  80-22  Rled  1-3-88;  8:45  am) 


Intent  To  Grant  Exdwfw  PMenff 


The  Nntkna)  Tecfaakal  UifonnatfcMi 
Service  (NTIS),  OS  Depaitmcmr  ol 
Commerce,  iotendt  to  grant  to  Pan-Data 
Systems,  fnc.  having  a  place  of  biuinesa 
in  Rockrille,  ^fD.  an  exchuive  Bcenw  in 
the  United  States  and  certain  foreign 
cuunliies  to  practice  the  invention 
embodied  in  U.S.  Patent  AppBcation 
Serial  Noaber  7-2S5J1Z  entitled 
"Himian  B  Lymphotropie  Virus".  Prior  to 
any  license  granted  by  NTIS,  the  patent 
rights  in  this  iirventioa  %viU  be  ass^ned 
to  the  United  States  of  AoMrica,  a* 
represented  by  the  Seoetary  of 


The  intended  excktsiv*  bcensc  will  be 
royalty-bcahnf  and  wiU  unylji  with 
the  terms  and  oowiitioiis  ol  36  U.S.a  200 
and  37  CFR  404.7.  The  intended  Kccnnc 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argiraient  which  estabh'shes  that  the 
grant  of  the  mtended  license  woald  not 
serve  the  public  interest 


Inquiries,  comments,  and  other 
matuials  relating  to  the  proposed 
bcense  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Ucensing.  NTIS.  Ben  U23.  Spsk^fieU. 
VA22m. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sake  Desk  by  tekyhooteg  1709) 
487-4d50  or  by  writing  to  the  Orider 
Department.  NTIS.  5285  Port  Royal 
Road.  Springfield.  VA  22161. 

Aaaocicta  Director.  Office  of  Federal  Patmai 
Licensing,  National  Technical  lafonnatioa 
Service,  US^  Departatent  «f  Coounafca. 

(FR  Doc  88-42  Filed  1-3-88;  6Ai  amj 


CONSUMER  PRODUCT  SAFETY 
COMMISSION  { 

Request  for  Approval  of  Sarver  of 
Consumers  Who  Own  or  Operate  Aft* 
I  ei  I  an  i  venmes 

AOCNCv:  Consimier  Product  Safety 
Commission. 

action:  Notice. 


it:  In  accordance  with  (he 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  the  Consumer  Product 
Safety  Commission  has  submitted  a 
request  to  the  Office  of  Management 
and  Budget  for  approval  of  a  collection 
of  information  in  the  form  of  a  telephone 
survey  of  1,000  consumers  who  own  or 
operate  all-terrain  vehicles  thereinafter 
ATVs).  ATVs  are  three-  and  four- 
wheeled  motorized  vehicles  intended  for 
off-road  use. 

The  survey  wiU  seek  current 
information  about  die  various  kinds  of 
ATVs  ntnr  in  use.  characteristics  of 
operators,  and  fretpiency  and  patterns  of 
ATV  use. 

The  Commission  wiU  use  the 
information  obtained  from  this  survey  ia 
conjunction  with  current  information 
about  injinies  associated  with  ATVs  to 
determine  what  factors  contribute  to 
injuries  fren  eecidents  casociated  witk 
ATVs. 

Addttfonal  bifuiuiation  About  the 
Proposed  CoOactkin  of  Infomutfoo 

Agency  Address:  Conswmer  Prodact 
Safety  CoasBisskm.  Washington.  DC 
20207. 

Title  of  Information  CoUectioo:  ATV 
ConsuoMS  BxposuBe  Sarvcy. 

Type  of  Request  New  collection. 

Frequency  of  Collection:  One  time. 

General  Description  of  Respondents: 
Consinners  who  own  or  use  ATVs. 


■|^!*if£; 


Estimated  Number  of  Respondents: 
1,000. 

Number  of  Responses  per 
Respondent.  1 

Estimated  A  verage  Number  of  Hours 
per  Response.  0.33. 

Estimated  Number  of  Hours  for  All 
Respondents:  333. 

Comments:  Comments  about  this 
request  for  approval  of  a  collection  of 
information  should  be  addressed  to 
Pamela  Barr.  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  E>C  20503;  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available  from  Francine  Shacter, 
Office  of  Plaiming  and  Evaluation, 
Consumer  Product  Safety  Commission 
Washington.  DC  20207;  telephone:  (301) 
492-6416. 

This  is  not  a  proposal  to  which  44 
UtS.C.  3504(h)  is  applicable. 

Dated:  December  28. 1988 
Sheldon  D.  Butts, 

Deputy  Secretary,  Consumer  Product  Safety 

Commission. 

(FR  Doc  89-41  Filed  1-3-89;  8:45  am| 
■MJJMQ  cooc  siss-ot-a 
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DEPARTMENT  OF  EDUCATION 

Propoeed  kiformatlon  CoflecUon 
Requests 

AOCNCv:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


r.  The  Director,  Office  of 
Information  Resoiut:es  Management, 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act  I 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 


interest  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  13. 1980. 
AOORESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget  728  Jackson 
Place.  NW.,  Room  3206.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

ran  RmTMEn  information  contact: 

Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3517)  requires  that  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  provide  interested 
agencies  and  persons  an  early  and 
meaningful  opportimity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abibty  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management  pubUshes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
For  each  proposed  information 
collection  request  grouped  by  office, 
this  notice  contains  the  following 
information:  (1)  Type  of  review 
requested.  e.g.,  new.  revision,  extension, 
existing,  or  reinstatement  (2)  Title;  (3) 
Frequency  of  collection;  (4)  The  affected 
public;  (5)  Reporting  and/or 
Recordkeeping  burden:  and  (6)  Abstract 


Because  an  expedited  review  by  OMB  is 
requested,  the  information  collection 
request  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  December  29. 198& 

Carlos  U.  Rica. 

Director  for  Office  of  Information  Resources 
Management 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited 
TitJe:  Annual  Survey  of  Children  in 
Institutions  for  Neglected  or  Delinquent 
Children.  Adult  Correctional 
Institutions,  and  Community  Day 
Programs  for  Neglected  or  Delinquent 
Children  Needed  to  Implement  Qiapter 
1  of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  As 
Amended 

Abstract-  An  annual  survey  is 
conducted  to  collect  data  on  (1)  the 
average  daily  attendance  of  children  in 
State-operated  or  supported  schools  for 
neglected  or  delinquent  children  and  (2) 
the  October  caseload  of  children  in  local 
institutions.  These  data  are  used  in  the 
statutory  formula  for  computing 
entitlements. 

A  dditional  Information:  The 
Neglected  or  Delinquent  Program  is 
requesting  an  expedited  review  in  order 
to  announce  Chapter  1  allocations  in 
March  1989,  the  date  normally  expected 
by  Congress.  Data  must  be  available  in 
the  Department  no  later  than  February 
15. 1989.  The  program  would  like  to 
forward  the  forms  to  the  SEA's  by 
January  13, 1989. 
Frequency:  Annually 
Affected  Public:  State  or  local 
goverments 
Reporting  Burden- 
Responses:  52 
Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  2J0O0 
Burden  Hours:  0 
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U.S.  DepactnenL  of  Education 
Office  of  Cieaentary  and 
Secondary  Bducation 


Lir| 


\/*^, 


FT 


Pom  Approved 
0MB  No.  1810-0060 
Approval  Empires: 


REPORTING  EX»MAT 
THE  ATTACHED  INSTRUCTIONS 
SHOULD  BE  READ  BEFORE 
COMPLETING  THIS  REPORT. 


DRAFT 


T 


FORM  ED  4376 

0MB  No.  1810-0060 

Approval  Expires: 


Annual  Survey  of  Chilcte-en  in  Institutions  for 

Neglected  or  Dielinqaent  Children*  Adult  Correctional  InstltiJtionsr 

and  Cexunnity  Day  Programs  for  Neglected  or  Delinquent  Childrei 

Needed  to  Inplement  Chapter  1  of  Title  I  of  the 

Elemencary  and  Secondary  Education  Act  of  1965/  As  Amoided 

notice:  This  report  is  required  by  Sections  1005/  1241/  and  1242  of  the 

Elenentaory  and  Secondary  Bdocation  Act  of  1965/  As  Anended  (ESEA). 
The  coapletion  of  this  report  is  voluntary/  but  failure  to  submit  the 
report  will  result  in  the  inability  of  the  Department  of  Edix:ation  to 
cartY  out  legislative  requirements  and  the  loss  of  funds  to  State  and 
local  educational  agencies  to  provide  conpensatory  education  services 
for  children  in  institutions  and  coaannity  day  programs  for  neglected 
or  delinquent  children. 

SECTION  A  -  PORHULA  DATA.  " 


Annual  Survey  of  XhUdren  in  Institutions  for 

Neglected  or  Delinquent  Children/  Adult  Correctional  Institutions < 

ana  Conmunity  Day  Programs  for  Neglected  or  Delinquent  Children 

Needed  to  Inplement  Chapter  1  of  Title  I  of  the 

Elementary  and  Secondary  Bclucation  Act  of  1965/  As  Amended 


PART  I  -  NUWBER  OF  IffiGLECTED  OR  DELINQUENT  CHILDREN  AGES  5-17/ 
INCLUSIVE/  IN  LOCAL  INSTITUTIONS 


State  Bducational  Agency 


(Nane) 


Total 


County 
Code 


Name  of  County 


Total  Eligible  Caseload 
Count  for  October  1988 


Part  I  -  NuHtoer  of  Neglected  or  Delinquent  Children  Ages  5-17 

in  Local  Institutions  (October  1988  caseload  data)  

(Attach  separate  list  showing  a  total  for  each  county. 
See  attached  reporting  format.) 

Part  II  -  Average  Daily  Attendance  of  Neglected  or  Delinquent 

Children  under  21  years  of  age  in  State  Operated  or     j 

Supported  Schools  (FiscaLl  Year  1988)  .,,  

(Attach  separate  list  showing  a  total  for  each  State 
agency.  See  attached  reporting  format.) 

SECTION  B  -  CERTIFICATIOH  BT  STATE  BDUCATIONAL  AGQICY 

I  certify  that  the  State  educational  agency  has  determined  that  the  data 
provided  in  Parts  I  and  II  meet  the  eligibility  requirements  of  Chapter  1  of 
Title  1/  ESEA.  The  information  provided  in  this  report  iS/  to  the  best  of  oy 
knowledge/  complete  and  accurate. 


PART  II  -  MWBER  OF  NEGLECTED  OR  DELINQUENT  CHILDREN 

UNDER  21  YEARS  OF  AGE  IN  AVERAGE  DAILY  ATTENDANCE 

IN  STATE  OPERATED  OR  SUPPORTED  SCHOOLS 


Name  of 
State  Agency 


Signature 


F5f  1988  Average 
Daily  Attendance 


Date  Signed 


V 


Type  Name  and  Title 
ED  4376/ 


s^«w-r 
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DNaFT 


INSTRUCTIONS  FOR  FORM  ED  4375  ' 

ANNUAL  SURVEX  OF  CHILDRQJ   IN  INSTITOTIONS  EDR 

NEGLECTED  OR  DELINQUENT  CHILDREN #   ADULT  CORRECTIONAL  INSTITUTIONS* 

AND  OOMMUNIl'X  DAY  PROGRAMS  FOR  ^JBGLEC^ED  OR  DELINQUDJT  CHILDREN 

NEEDED  TO  IMPLEMBIT  CHAPTER  1  OF  TITLE  I  OF  THE 

ELEMQITARY  AND  SECONDARY  EDUCATION  ACT  OF  1965,   AS  AMEKDQ) 


PURPOSE:     The  purpose  of  tnis  annual  survey  is  to  provide  the  Department  data 
required  by  the  statute  to  be  used  in  the  confutation  of  grants  to  local 
edixzational  agencies  (L£As)  and  State  agencies  directly  responsible  for 
providing  free  public  education  for  children  in  institutions  or  comounity  day 
programs  for  neglected  or  delinquent  children. 

REQUIREMENTS:     This  report  is  required  annually  of  all  State  educational 
agencies.     No  sampling  or  estimating  is  to  be  used  in  preparing  this  report. 
Since  the  data  will  generate  Federal  funds,  they  are  subject  to  audit  and  rnust 
be  supportable  from  docinented  records. 

RSPORTIiJG  BURDEN:     The  reporting  burden  will  vary  among  respondents  depending 
on  the  ninber  of  institutions  for  neglected  or  delinquent  children  in  eachS1:ate. 

Public  reporting  burden  for  this  collection  of  infonnation  is  estimated  to  average  aa*i  hours 
per  response,  including  the  tixx«  for  reviewing  instructions,  searching  existing  data 
Mmtcejt.  pth>»rwg  OT^rf  nwHtitiitmng  the  data  needed,  and  completing  and  reviewing  the  co^g- 
don  of  inratmatiQQ.  Send  comimits  regarding  this  burden  r^timaTr  or  any  other  aspea  of  tms 
collection  of  in&nnation,  including  suggestions  for  reducing  this  burden,  to  Ac  US.  Depart- 
ment of  Education,  Infonnatioo  Managcrxwit  and  C^lianceDiviw  Washmgton,  ^ 
20702^651;  and  to  die  OfBcc  of  Manyg^'^"*  "^  Budget.  Paperwork  Rednction  Proiect 


lA'lQ.'  nH  in*,  Washington,  D.C  2CS03. 


INSTRUCTIONS 


SECTION  A  «  FORMULA  DATA 


PART  I  -  NUMBER  OF  NEGLECTED  OR  DELINQUENT  CHILDREM  IN  LOCAL  INSTITUTIONS 

1.  State  and  Oounty  Codes 

Identity  the  State  code  and  oounty  oode.  This  information  is  required  for  data 
processing  purposes.  A  list  showing  these  data  is  attached. 

2.  October  Caseload  Data 

Bnter  the  total  ninber  of  children #  ages  5«17>  inclusive*  who  resided  in  local 
institutions  for  neglected  or  delinquent  children  as  defined  in  34  CFR  200.6 
for  at  least  30  consecutive  days«  at  least  one  of  which  was  in  October 
(34  CFR  200.23(a)). 

Please  furnish  a  total  for  each  oounty  only.  It  is  not  necessary  to  furnish 
data  for  each  individual  institution  or  to  separate  the  children  according  to 
the  neglected  or  delinquent  itegories. 


CHILDRQJ  IN  ADULT  OORRECTIONAL  INSTITUTIONS  IN  STATE  OPERATED  OR  SUPPORISD 
SCHOOLS 

1.  State  Agency  (34  CFR  203.6(c)) 

Furnish  the  name  of  the  State  agency  eligible  to  receive  a  Chapter  1  grant. 
"State  agency"  oaeans  an  agency  of  State  government  which  is  directly  respon- 
sible for  free  public  education  of  children  in  institutions  for  neglected  <x 
delinquent  children*  adult  correctional  institutions/  or  coamaiity  day  programs 
for  neglected  or  delinquent  children.  (This  education  may  be  provided  in 
schools  operated  or  supported  by  the  State  agency  or  in  schools  under  contract 
or  other  arrangement  with  that  agency.)  (See  definition  of  "State  agency"  in 
34  CFR  203.6.) 

It  ■   . 

2.  Average  Daily  Attendance  (34  CFR  203.21(b)) 

Report  the  average  daily  attendance  data  for  tiie  most  recently  completed  scbcxdl 
year  in  the  schools  operated  <x   si^iported  by  each  State  agency  for  children  in 
institutions  for  neglected  or  delinquent  children /  adult  correctional 
institutions/  or  ooiomunity  day  programs  as  defined  in  34  CFR  203.6. 

Provide  a  total  for  each  State  agency  only.  It  is  not  necessary  to  furnish 
data  for  each  ijistitution  or  oomounity  day  program  <x   to  separate  the  data  by 
category  of  children. 

To  be  eligible  to  be  counted  in  average  daily  attendance*  a  child  must  be: 

(1)  under  21  years  of  age;  | 

(2)  one  for  whcxn  a  State  agency  is  providing  a  free  public  education;  and 

(3)  enrolled  in  a  regular  program  of  instruction  for  which  daily  attendance 
records  are  kept/  at  least  ten  (10)  hours  per  week. 

"A  regular  program  of  instruction"  means  an  educational  program  (not  beyond 
grade  12)  in  an  institution  or  a  ooranunity  day  program  for  neglected  or 
delinquent  children  that  consists  of  classroom  instruction  in  basic  school 
subjects/  such  as  reading/  matheroacics/  and  vocationally  oriented  subjects/  and 
that  is  supported  by  non- Federal  funds.  Neither  ttve   manufacture  of  goods 
within  the  institution  nor  activities  related  to  institutional  maintenance  are 
considered  classroom  instruction  (34  CFR  203.6). 

Determining  daily  attendance  (34  CFR  203.21(b)(2)): 

(1)  a  child  is  counted  as  being  in  a  full  day  of  attendance  for  each  day  the 
child  attends  the  regiilar  program  of  instruction  for  three  (3)  or  more  hours; 
and  I 

(2)  a  child  is  counted  as  being  in  one-half  (1/2)  day  of  attendance  for  each 
day  the  child  attends  the  regular  program  of  instruction  for  at  least  one  (1) 
hour/  but  less  than  three  (3)  hours. 
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Oonputing  average  daily  attendance  (34  CPR  203(b)(1)): 

Average  daily  attendance  is  computed  for  each  institution  by:  (1)  calculating, 
from  daUy  attendance  records,  the  total  nvanber  of  days  of  attendance  in  the 
regular  program  of  instruction  during  the  most  recently  completed  school  year, 
and  (2)  dividing  the  total  by  180.  The  divisor  of  180  days  must  be  used 
regardless  of  the  number  of  days  the  school  was  in  session. 

Neglected  or  delinquent  children  under  34  CFR  Part  203,  who  are  eligible 
for  program  for  handicapped  children  under  34  CFR  Part  302,  may  be 
cow«ted  for  grant  determinations  under  both  programs  and  may  be  served 
under  both  programs.  (Authority:  20  U.S.C.  2801(b)) 


NOTE: 


SECnCN  B  -  CERTIFICATION  EOf  STJ^EBWCATIONAL  AGENCT 


Please  complete  the  certification  page  of  the  report.  This  report  must  be 
signed  by  the  appropriate  official  in  the  State  educational  agency  to  certify 
that  the  information  reported  is  complete  and  accurate. 

SUBMITTAL  PR0CHX3RE 

Send  »   original  and  one  copy  of  the  certification  page  along  with  the  detailed 
data  required  in  accordance  with  the  above  instructions  to: 

Hrs.  Mary  Jean  LeTendre,  Director 
Compensatory  education  Programs 
U.S.  Department  of  education 
400  Maryland  Avenue,  SN.  (Room  2043) 
Washington,  D.C.  20202-6132 
Attention:  Mrs.  Carolyn  Homer 


|FR  Doc  m-\m  Filed  1-3-89:  8:45  am] 


DEPARmENT  OF  ENERGY 
Federal  Energy  Regulatory 


Federal  Regbter  /  Vol  54.  No.  2  /  Wednesday.  January  4.  1989  /  Notices 


181 


(Doetot  No*.  CPS»-4«M)00,  et  ML] 

Unttad  Oat  Pipe  Line  Co.  et  aL;  Natural 
Gas  Certificate  FHngt 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Co. 

(Dodcet  Na  CP8e-48(M)00] 
December  28, 1988. 

Talce  notice  that  on  December  22, 
1968.  United  Gas  Pipe  Line  Company 
(United)  P.O.  Box  1478,  Houston.  Texas 
77251-1478  filed  in  Docket  No.  CP8&- 
455-000  a  request  pursuant  to  8  S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for 
EnTrade  Corporation  (EnTrade),  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for 
EnTrade,  a  marketer.  United  explains 
that  service  commenced  October  18, 
1988,  under  {  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-123&  United  further 
explains  that  the  peak  day  quantity 
would  be  103.000  MMBtu.  the  average 
daily  quantity  would  be  103.000  MMBtu. 
and  the  annual  quantity  would  be 
37,595,000  MMBtu.  United  explains  that 
it  would  receive  natural  gas  for 
EnTrade's  account  at  various  points  on 
its  system  and  would  redeliver  natural 
gas  for  EnTrade's  account  at  various 
points  in  the  states  of  Alabama, 
Mississippi.  Louisiana,  Florida,  and 
Texas. 

Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  El  Paso  Natural  Gas  Co. 

(Docket  No.  CP8&-«3e-0001 
Decemt>er  2a  1988. 

Take  notice  that  on  December  16, 
196a  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1492.  El  Paso, 
Texas  79978,  filed  in  Docket  No.  CP89- 
436-000,  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
tiie  Natural  Gas  Act  (18  CFR  157.205), 
for  authorization  to  install  and  operate 
two  sales  meter  stations  in  order  to 
permit  the  delivery  of  natural  gas  to 
Southern  Union  Ga8  Company  (SUG)  for 
resale  to  consiuners  in  the  Prescott 


Valley  area  in  Yavapai  County.  Arizona, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  tiie  Commission 
and  open  to  pubtic  inspection. 

El  Paso  states  that  it  presentiy  sells 
and  delivers  natural  gas  to  SUG  for 
distribution  and  resale  to  consumers 
situated  in  various  communities  and 
areas  in  Arizona.  It  is  further  stated  that 
SUG  has  requested  natural  gas  service 
at  locations  on  El  Paso's  Maricopa 
County  Line  in  Yavapai  County, 
Arizona.  It  is  stated  that  the  requested 
quantities  will  be  utilized  to  serve  an 
existing  residential  area  presentiy 
utilizing  propane. 

It  is  explained  that  in  order  for  El 
Paso  to  accommodate  SUG's  request  for 
natural  gas  service,  El  Paso  proposes  to 
install  two  sales  meter  stations  on  its 
Maricopa  Line.  El  Paso  states  that  SUG 
will  install  other  minor  related  facilities, 
as  needed,  for  ultimate  distribution  of 
the  requested  quantities  in  the  Prescott 
Valley  area.  It  is  explained  that  SUG 
has  projected  that  the  estimated  annual 
and  maximum  peak  day  delivery 
requirements  of  the  Prescott  Valley  area 
during  the  third  full  year  of  service  is 
63.945  Mcf  per  year  and  968  Mcf  per  day. 
respectively. 

Q  Paso  states  that  the  additional 
quantities  of  natural  gas  will  be  sold  by 
El  Paso  to  SUG  for  resale  in  the  Prescott 
Valley  area  in  order  to  accommodate 
profected  Priority  1  requirements.  It  is 
stated  that  the  anticipated  Priority  1 
load  growth,  which  has  precipitated 
SUG's  request  for  natural  gas  service 
will  not  alter  SUG's  entitiements  under 
El  Paso's  Permanent  Allocation  Pian.  It 
is  also  stated  that  the  subject  sale  of 
natural  gas  is  consistent  with  the  high- 
priority  load  growth  provisions  set  forth 
in  Section  ll.S(b),  Growth  Provision,  of 
the  General  Terms  and  Conditions 
contained  in  Q  Paso's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1. 

Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Texas  Gas  Transmission  Corp. 

(Docket  No.  CP89-t73-000] 
December  28. 198& 

Take  notice  that  on  December  22. 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas],  3800  Frederica 
Street.  Owensboro,  Kentucky  42301. 
filed  in  Docket  No.  CP89-473-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Bishop  Pipeline  Corporation 
(Bishop),  with  the  ultimate  consumers  of 
the  gas  identified  as  Snacktime  Foods, 
E.R.  Carpenter  Co.  and  RockweU 
Intemational,  under  Texas  Gas'  blanket 


certificate  issued  in  Docket  No.  CP88- 
686-000,  pursuant  to  section  7  of  tiie 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  intemiptible  basis  up  to  15,000 
MMBtu  equivalent  of  natural  gas  on  a 
peak  day  for  Bishop's  account.  2.000 
MMBtu  equivalent  on  an  average  day 
and  5.475,000  MMBtu  equivalent  on  an 
annual  basis.  It  is  stated  that  Texas  Gas 
would  receive  the  gas  for  Bishop's 
account  at  various  existing  receipt 
points  on  Texas  Gas'  system  in 
Louisiana,  Texas.  Tennessee,  Arkansas. 
Kentucky,  Illinois  and  Ohio,  and  that 
Texas  Gas  would  deliver  equivalent 
volumes  for  Bishop's  account  at  existing 
interconnections  between  Texas  Gas 
and  Terre  Haute  Gas  Corporation  in 
Indiana  and  bet%veen  Texas  Gas  and 
Western  Kentucky  Gas  Company  in 
Kentucky.  It  is  stated  tiiat  the 
transportation  service  would  be  effected 
using  existing  facilities  and  would  not 
require  any  construction  of  additional 
facilities.  It  is  explained  that  the  service 
commenced  November  14. 1988,  under 
the  automatic  authorization  provisions 
of  i  284.223  of  the  Commission's 
Regulatioiu,  as  reported  in  Docket  No. 
ST8&-1283. 

Comment  date:  February  13, 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Coj 

(Docket  Na  CP8&-«7».O0O] 
December  29. 1988. 

Take  notice  that  on  December  22. 
1988.  United  Gas  Pipe  Line  Company 
(United).  P.a  Box  1478,  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
478-000  a  request  pursuant  to  SS  157.205 
and  284.223  (18  CFR  157.205  and  284.223) 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authority  to 
provide  interruptible  transportation 
service  for  Sonat  Mariceting  Company, 
(Sonat)  a  marketer  of  natural  gas.  under 
United's  blanket  transportation 
certificate  authorization  which  was 
issued  by  Commission  order  on  January 
15, 1988,  in  Docket  No.  CP88-6-00a  aU 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

United  indicates  that  it  will  receive 
the  gas  at  various  existing  points  in 
Panola  County,  Texas,  and  deliver  the 
gas  for  the  account  of  Sonat  in  Mobile 
County,  Alabama,  and  Escambia 
County,  Florida.  United  will  transport 
the  gas  pursuant  to  its  Rate  Schedule 
ITS. 


m 


/  V«L  54.  Not  2  /  Wednesday.  )aiUMty  4> 


/No«ic«» 


Uaited  profiMM  to  iNBipait  up  to 
B.240  KMBta  of  |Mp«pMk  day  ad 
appwju—teiy  8^240  yMBto  el  g—  —d 
3JKUn»  MMBto  il  •»  M  Ml  MWMtr 
day  ud  UHUiatty,  mfctt¥alM.  UWtod 
indicate*  that  the  transportatioA  aervk* 
commanoBd  under  the  12Q  day  automalic 
authorixalioa  of  1 284.223(a>of  tha 
Conunisaion't  PagfifaiHnn^  on  NoveniiMr 
1,  lOSSv  purauant  to  a  tianspottatiao 
agreement  dated  October  17, 1968. 
United  notified  the  Coiiaitainn  of  tha 
conunencwnenl  of  the  tranaportaben 
service  in  Docket  No.  8780-1217-000  on 
December  9. 1988. 

Comment  date:  February  14, 1980,  in 
accordance  with  Standard  PazagraphG 
at  the  end  of  tttit  notice. 


B.N< 


Gaa 


Go.a< 


{Docket  No.  CTW  We-OOOt 
December  29. 1968. 

Take  notke  that  on  OeceaWi  21» 
1968,  Natural  Cat  PipeQoe  Company  of 
America  (Natoral).  701  East  22nd  Stttet. 
Lombaid.  lUiDoia  e014&  Gled  ia  Docket 
No.  CP80-466-000  a  raqueat  putsuani  to 
i  157 .20&  oi  the  Coamissian's 
Regulations  Cor  authorization  to  provide 
transportation  on  behalf  of  Texacn 
Praduciag  Inc.  fTexacoi.  under  Natural'a 
blanket  certificate  iastied  in  Docket  Na. 
CP86-6a2-0Q(l  pursuani  to  aectioa  7  of 
the  Natxu-al  Gas  Act  aO  as  more  fully 
set  forth  in  the  application  which  is  on 
file  wilfa  the  Conomission  and  open  to 
pubDc  inspection. 

Natural  requests  authorization  to 
transport  on  as  inlemipliMe  baeie>  up 
to  a  maximum  of  aaooo  MMBtu  of 
natural  gas  per  day  for  Texaco  from 
receipt  points  located  in  Vennffioa  and 
West  Cameron  Areaa.  Oflbbeae 
Louisiana,  to  a  deiivary  point  located  ia 
VemilioB  Pariak.  Lowieiaaa.  Natural 
antidpates  traaapertinit  anan.! 
day  aaoo  MMBtu  and  an  ( 
ol  2,939.800  MXiBttt. 

Natural  sU  tee  that  tha  I 
of  natural  gaa  for  Texaco  i 
November  1. 1968.  aa  reportod  to  Dacke< 
No.  8X80-1486-000,.  fat  a  UO-day  period 
pwcauant  to  |  284.223(a)  of  tka 
Commission's  Regiibttona  aad  the 
blanket  certificata  iaaued  to  Natocal  in 
Docket  No.  CPa6  882  OOa 

Coo7nwa/dbto:  Fehiuary  14.  IMa  to 
accordance  «vito  Standard  Paaayapk  C 
at  the  »d  of  thia  aeda* 

6.  Northweat  Pipeline  Corp. 

(Docket  Na  CPlB-304-QDll 
Deoesibet  2&  WM. 

Take  ootioe  (haft  oa  Nawmber  29ik 
1988.  Northweat  Pipeline  Catporattoa 
(Noitkweatk  26SChlp«to  Way.  Salt  Lake 


City.  lUah  64108.  filed  in  Dacket  No. 
CP6B  304  O00aia<toeatpuraaatto 
i  157.20&OI  toe  OmmiadmaX 
Regulation*  far  aathoriatotoa  to  provide 
traneportottoa  mt  bebaJ  el  Wlilaais 
Gas  MarkettosfWtUiaBiiawfar 
Northweii'a  Uainket  certi6cato  iaaaarf  in 
Dockel  M^  CPaft'^ra-Ollk  paraaaito  to 
sectkm  7  e<  dw  Ntoaral  Gaa  Act  aU  aa 
more  faUy  aet  fartk  to  tke  eppHcation 
which  ie  an  lie  with  dto  Caaudeaioik 
end  open  to  pdbkc  iaepecttoa. 

Wartoweat  reqaestoantheiisation  to 
tranepofi  aa  an  iBtoBopMbii  basiB,  ap 
to  a  masdBMaa  af  VJOOMdBta  of 
natural  gas  per  day  for  WiUtoaia,  a 
merkatei  of  aatitral  gaa.  fcom  extotiag 
Mela  Iflcatod  in  La  f^to  County. 
Cafareida  aad  Rio  Arriba  and  Son  Jaan 
Couatiea.  New  Mextcai,  ta  the  Igaeda 
Plant  delireiy  paint  to  La  Plato  Couaty. 


tnteaaa— aeUaaa  witk  B  Paaa  Natosal 
GaaCaaapany  at  La  fare  to  Rio  Aniba 
County,  New  Mexico.  Northwest 
aatkipatee  treaeporting  3JX»  MMBta  ei 
natural  gee  on  on  avecage  day  and  an 
aoMial  volunw  of  LlOO^flOt  MMBto. 

Northweat  statae  tk«t  the 
tranepoctatiBP  et  aatoial  gaa  for 
Williams  commenced  October  14.  lS88k 
as  repertad  m  Docket  N9.  STaB-87»-aoa 
foe  a  ia»dey  period  punaant  to 
I  284.22a(a>  ef  the  Caanusaion'a 
Regulatione  and  the  btonket  certificate 
isstMd  to  Herthiweal  in  Ctocket  No. 
CP88-67«-eBe. 

On  E)ecemberl9i  IMBlNertfaweak 
filed  to  Dodart  No.  CPa»-3(M-Q01  e 
re^oeet  pureaBt  to  1 1S7  JDS  of  the 
ComouaaieK'i  Raguiatiaos  to  eeviee  tfae 
requaeted  aiairimiia^  Aiiy 
traneportation  vohime  feam  374168 
MftiBki  to  383)»kaiBta,  ali  ae  more 
fuRy  set  tottk  in  the  appMcedon  whiek  ia 
on  file  with  the  CemaMteinw  and  open  to 
public  tospectjoo. 

Comment  datec  Fbbraery  14,.  19881  in 
accordance  with  Staarfard  Paragnph  G 
at  the  end  <rf  tkie  aotica^ 

7.  Tennessee  Ges  PtpeDne  Co. 
[Dodcet  No.  CTaP  WP-«loy 
December  29, 1968. 

Take  notice  that  on  Deceaiber  21. 
1988,  Tenoasaea  Gas  Pipeftir  Company 
(Tennessee)  P.O.  Box  2511,  Uonetaa. 
Texas  77252.  filed  to  Dacket  No.  CP8»- 
468-000  a  refoeeft  ponuant  ta  1 157.265 
(18  CF&  ia7'.2D6^  af  the  Cenumsstan's 
Regulationa  eader  the  Natoral  Gaa  Act 
for  authority  to  provkie  inteiraptible 
tnaaportatioB.  scrnBe  far  Cotnierstone 
Prodactian  Catporaliim  (Cemerstone),  e 
marketer.  MderTeoneseee's  bknket 
tranepoctotiaa  eeitificato  eolharizatian 


which  was  iaaaaiky  ( 

on  )une  18. 1987,  in  Docket  No.  CP87- 

115-OOa  all  aa  more  Mly  set  forth  in  tfie 

request  which  is  on  file  with  the 

Commisaian  and  open  to  pvhUe 

inspection. 

Temeseee  states  it  wiH  receive  the 
gas  at  various  existing  points  on  its 
system  located  oSsbore  Leuietoaa  aod 
in  the  statea  of  Texaa.  Louieiana. 
Massachusetts,  Mississippi,  West 
Virginia  and  New  JierBey,  and  deliver  the 
gas  for  the  account  ef  Caroersteae  to  the 
states  of  Pennsylvania.  Weat  Virginia^ 
Missiseippi,  New  Haaapshirek,  New  Yerk, 
Kentucky,  New  )eney,  Massaehaaett^ 
Teaaeasee.  Louiaiaaa  and  Alabaaia.  Ga* 
delivered  to  these  paints  will  be 
trensported  ender  Tenneaaee'a  Rate 
Schedule  IT. 

Tenneeeoe  propesee  to  tr«ispert  opt  to 
50,008  dbkatherms  ef  gee  (dt)  en  a  peek 
daj^  eppreximetely  50.000  dt  ef  gee  per 
average  day  aad  approximately 
18,250.008  dt  of  gas  anmiaHy.  Tennessee 
states  that  the  transportotion  service 
commenced  nnder  the  120  day  automatic 
authorization  of  S  284.223(a)  of  the 
Commission's  Regulations  on  November 
19, 1988,  pussuent  to  a  transportation 
agreement  dated  November  IB.  1988,  as 
amended  Tenneaeee  notified  the 
Commission  of  the  commeacement  of 
the  transportation  service  on  Decerabei 
IS,  una  to  Docket  No.  ST80-129ft-000, 

ComamU  date:  Frtmaty  14. 1S68.  to 
accacdaoca  with  Standard  Patagrapk  G 
al  the  end  of  thia  aotica. 

G.  Any  penon  or  tkeCemmiesioii'li 
staff  Biay,  widkiR46'daye  after  the 
issuance  of  the  tostant  notice  by  tfle 
Commisaion.  file  pnrsnant  to  Rule  2T4  of 
the  Cbmmissitm's  IVocedural  Rniles  (18 
CFR  385.2T4)  a  motion  to  httervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gaa  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  ia 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efisctive  toe  day  after  the 
time  allowed  for  filimg  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  far 
filing  a  protest  the  instant  request  ahaU 
be  treatod  aa  an  applicatioa  fei 
authohzatioa  pursuani  to  sectias  7  g{ 
the  Natural  Gas  Act 

Unwootf  A.  WitBOB,  |r.. 

Acting  Secretary. 

[FR  Doc  8»-0a  Fifed  1^3-40;  8i4B  aa) 
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(Docket  Noa.  RP66-44-000,  CP6S-66-017, 
RP66-202-00a  RP68-16ft-00a  RP66-164- 
000,  CP66-434  000,  CP68-S33-O00,  CP66- 
332-000,  CP88-203-000.  CP87-S53-000. 
Ct67-200-000.  TA86-1-33-000.  TA68-3-33- 
000.  TA65-1-33-004.  and  008,  TQ86-1-33- 
000  and  TM6»-1-33-000] 

El  Paao  Natural  Gaa  In! onnal 
Setttomont  Conference 

Issued  December  28, 1988. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
to  the  above-referenced  proceedings  on 
January  11, 1989  at  10:00  a.m.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Conunission.  825  North  Capitol  Street 
NE..  Washington.  DC  20428. 

The  parties  and  the  Commission  Stoff 
are  tovited  to  attend  the  informal 
settlement  conference.  Persons  wishing 
to  become  parties  must  move  to 
totervene  pursuant  to  the  Commission's 
Regulations  (18  CFR  385.214  (1985))  and 
have  their  motion  granted. 

For  additional  information  contoct 
Cynthia  A.  Govan  (202)  357-5330  or 
Hollis  J.  Alpert  (202)  357-5354. 
Unwrood  A.  Watsoa  |r.. 
Acting  Secretary. 

(FR  Doc  B»-S9  Filed  1-3-40;  8:45  am] 
C00Csn7-*i-M 


(Protect  Na  2842-015] 

CWy  Of  Who  Frtto.  Idaho;  Notice 
Extendtog  f 


December  27, 1908. 

By  order  issued  October  7, 1988,*  the 
Commission  denied  the  appeal  of  the 
licensee.  City  of  Idaho  Falls,  Idaho, 
challenging  die  order,  issued  June  24, 
1988.»  by  the  Director,  Division  of 
Project  Compliance  and  Administration, 
which  denied  licensee's  request  to 
eliminate  a  requirement  for  seasonal 
installation  of  buoy  lines  at  Project  No. 
2842.  The  Commission's  order  also 
directed  the  licensee  to  file,  by 
November  7. 1988.  (after  consultation 
with  the  Sheriff  of  Bonneville  County. 
Idaho)  either  a  request  to  change  the 
location  of  the  buoy  Unes.  with 
appropriately  revised  Exhibit  R 
drawrings  and  supporting  evidence,  or  a 
letter  stoting  that  no  change  in  the  buoy- 
Une  locations  is  needed  By  notice 
issued  November  15, 1968,  licensee's 
request  filed  November  1, 198a  to 
extend  the  November  7  deadlme  45  days 
to  December  22. 1988.  was  granted 


*  The  atxnre-refermced  proceeding*  have  not 
been  caaeotidatMl  for  purpoae*  of  bearing  or 
decUioo.  however.  aettlefDeni  discmaiooa  may 
addreM  iaaoea  in  each  of  dieae  proceedingt. 

■  46  FERC 1  SlJOiZ  (ISSS). 

*  43  FERC 1 62jae  (196S). 


On  December  20. 1968,  licensee  filed  a 
request  for  a  30-day  extension,  to 
January  23. 1989,  of  the  previously- 
extended  deadline  for  filing  the  required 
information.  Licensee  contends  that  it 
has  filed  a  request  for  rehearing  of  the 
Conunission's  order,  and  therefore,  the 
buoy  line  requirement  may  be  removed 
Because  the  requested  extension  will 
not  delay  the  installation  of  the  buoy 
lines,  as  required  by  the  Commission's 
order,  licensee's  extension  request  will 
be  granted  and  notice  is  hereby  given, 
nunc  pro  tunc,  that  licensee  must  file  the 
required  information  by  January  23. 
1989. 

However,  disposition  of  licensee's 
rehearing  request  is  not  a  condition 
precedent  to  the  filing  of  the  required 
information.  Thus,  any  further  extension 
requests  based  on  the  pendency  of 
licensee's  rehearing  request  will  not  be 
viewed  favorably,  and  licensee  is 
hereby  admonished  to  act  in  good  faith 
to  meet  the  new  deadline  for  filing  the 
required  information. 
Lkiwood  A  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc  89-60  Filed  1-3-80:  8:45  am] 
aaiBM  CODE  s/ir-ei-a 


[Docket  Na  RP66-93-005  and  RP88-40- 
005] 

Queetar  Pipeline  Co;  Exteneion  Of 
Thne 

December  27, 19e& 

On  December  16, 1988,  Questar 
Pipelme  Company  (Questar)  filed  a 
motion  for  an  extension  of  time  to  file  a 
certificate  application  as  required  by  the 
Commission's  letter  order  issued 
December  1. 1988.  in  the  above-docketed 
proceeding.  In  its  motioa  Questar  states 
that  because  of  the  totervening  holidays 
and  the  unavailability  of  company 
personnel  additional  time  is  required 
for  the  preparation  and  filing  of  a 
comprehensive  certificate  application. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  a  certificate  application  is 
granted  to  and  including  January  9, 1989. 
Linwood  A  Watsoa  Jr., 
Acting  Secretary. 

[FR  Doc  88-61  Filed  1-3-80;  8:45  am] 
aaiaia  cooc  crir-oi-a 


(Docitat  Noa  RP68-67-000,  RP68-91-000, 
and  HP68-221-000] 

Texas  Eastern  Trenamlaslon  Co.; 
Informal  Settlement  Conference; 
Errata 

issued:  December  23, 198& 


December  28. 1968. 

In  first  paragraph  of  notice  published 
in  the  Federal  Register  on  January  3. 
1989,  change  "January  25, 1988"  to 
"January  25. 1989." 

Linwood  A  Wataoa  Jr.,  — 

Acting  Secretary. 

[FR  Doc  89-62  Filed  1-3-8S:  8.45  am] 
aaiata  cooc  srir-ei-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-160799;  FRL-3500-6) 

Receipt  of  Applcatton  for  an 
Emergency  Exemption  from  NetKaska 
To  Uee  24[[[(4,6-I)imethoxy-2- 
PyrimkinyO  Amino 
CartxNiylaminoeulfonyt-N/il-Oimettiyl- 
3-Pyrtdinecan>oxamMe  and  »^4,6-BIS- 
(Dtfkioromethoxy>-Pyrlmkin-2-YL}-1- 
(2-llethoxyCarbonyt-PhenytaulfonyO 
Urea;  Soidtation  of  Pubic  Comment 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


f.  EPA  has  received  specific 
exemption  requests  from  the  Nebraska 
Department  of  Agriculture  (hereafter 
referred  to  as  "Applicant")  to  use  the 
postemergent  herbicides  Accent  2- 
([l((4-6-Dimethoxy-2-pyrimidtoyl)  amino 
carbonylaminosulfonyl-NJ4-dimethyl-3- 
pyridine  carboxamide.  and  beacon  3- 
(4.6-Bi8-(difluoromethoxy)-pyrimidin-2- 
YL]-(2-methoxy  carbonyi- 
phenylsolfonyl)  urea  to  treat  500.000 
acres  of  field  com  to  control 
shattercane.  Accent  will  be  applied  on 
approximately  35,000  acres,  and  Beacon 
will  be  appbed  on  465.000  acres.  EPA.  in 
accordance  with  40  CFR  166.24.  is 
required  to  issue  a  notice  of  receipt  and 
soUdt  public  comment  before  making 
the  decision  whether  to  grant  these 
exemptions. 

DATE:  Comments  should  be  received  on 
or  before  January  19, 1968. 
ADORCSS:  Tluve  copies  of  written 
comments,  bearing  the  identification 
notetion  t^PP-ieOTOO"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (TS-757C).  Office  of 
Pesticide  Programs,  Environmentel 
Protection  Agency.  401  M  St.  SW.. 
Washington.  DC  20460.  In  person,  bring 
conmients  to:  Rm.  236,  #2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA. 
Information  submitted  to  any 
comment  concerning  this  notice  may^ 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 


IM 


/  V^  M.  N».  2  /  WedmadBy.  jummy  <  IMP  /  NMfcm 


Information  so  mariied ' 
disclosed  except  in  accordance  wiA 
procedure*  set  forth  in  4aCFR  Phxt  2,  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Ruiinesa 
Information  must  be  provided  by  the 
submitter  for  inclusioB  in  the  public 
record.  Information  not  marited 
confidential  BMy  be  diadoserf  p«blSeIy 
by  EPA  without  prior  aotiee.  AM  wrMm 

rfimmont«  pla/^  Rlimif"*  tA  tUft  BOtica 

will  be  available  for  public  iiupection  in 
Rm.  234.  Oyital  UkB  Na.  2;  nn 
[efferson  Davis  Highway,  Arlington,  VA. 
from  8  a.m.  to  4  p.m.,  Monday  throug)i 
Friday,  except  legal  hoGdayt. 

FOW  WiWTI— I 

Dymaik  Robert; 
Division  (TS-767CV  OCBeaaf  KttkU» 
Programs,  Environmealal  ftolartioa 
AaMe>»40lMSt.SW..W  ill  I  i|l       DC 
20ldt>  Qgae  locatigp  —A  Hhphnna 
number.  Rm.  m.  Cental  Mdi  2L  Iflai 
leffersoB  Davia  High«Mfy.  ArlJajlan.  VA 


proAiTttan  im  Jkam 


ITKMC  Pucsiiaat 
to  section  18  of  the  Federal  iBsactioda. 
Fungicide,  and  Rodenticide  Act  piFRAJ 
[7  U.S.C  138p).  the  Administratnr  may» 
at  his  diaczatku.  exempt  a  Slata  i§)iTy 
frank  any  rafiatoatiaB  prawiaioa  of  FIFRA. 
if  he  detanoines  that  aBMqpocy 
conditiooa  exist  tuhicb  M^vin  aaclh 
exemption. 

Th»Appikaa4iMa: 
AttaidniatraftK  to  iaa«a  a  I 
exemptia*  Isr  the  use  •!  Acsaat  2> 
IKtH^niiiialLiiii  7  piiiiiiiiliauilt i 
carbonylaminosdfaagrl-NX-diflHtfajti-S- 
pyridia*  carhmamiHa,  ami  baacoa  3> 

jinniii  (ilifl IliimiliijiM^il 

yl)-l-(1  ■Blha»y  catb—yt- 
phaaylaatfoayl}  ata^ 

lii ihai  III  aiiiwhaia  wltfc  W 

CFR  Pait  IM  was  sabaiMad  a*  part  •! 
thia  ruBaat,  Accaat  aail  Baacoa  ara  not 
currentiy  regiitiied  in  the  Unitid  Statea. 

The  Ap^cant  stataa  tlMt  aMMugi* 
preemergent  herbicides  provida  aariy 
seaaoik  waad  caotmL.  tiaey  da  aaft 
provide  season-toag 
Thiocarbamata  kartHcidaa  i 
commooiy  aaad  in  cofn  foa  i 
control.  Hawavac  tfaa  Applkai*  stataa 
thai  continiiad  uaa  af  theaa  hatbiddea 
resuili  ia  a  baild  u^  af  I 
in  tha  soil  thai  hraak  dowa  these 
herbicidaa^ 

Crop  ratatioa  ia  a 
practfca. 
tbaicanant: 

force  fanners  in  ioigBled  i 
maintain  baaa  actea.  TUsi 
anauat  of  croc»  retatiotttiMlcaB  haaaad 
for  w««d  eontroi  ia  irrifalad  aaaaa.  Alaa 
com  providea  faad  aoaaaadc  ntm 
under  irrigatad  siffeiaMaaa  ttaa 


llfta 
Urn 


itia 


fields. 
CultlvaiiBa  < 

thnini  TTia  ftp»Mraali 
nonaal  psacdfOi  tai  cuUvala  tha  earn 
onca  aad  toftmoaf  H  anaa  ha  iiiijaioc, 
hoiaawai;.  tUa  ate  laavas  tke 
shattMcaaa  wdtUa  tka  tafwt. 

tha  A  pyikant  napaaea  la  Mska  a 
sio^  application  of  appsoadasata^y 
465  JX»  acres  with  tW  psadact  Baacan. 
and  3&J«>  aciea  e{  AccaaL  Baaca*  Witt 
be  applied  at  a  cata  ai  J7  aawrew  al 
active  ingredient  per  acre.  Accent  will 
be  applied  at  a  rateol.5Quacaasl 
active  ingredianX  pat  acia.  TW 
Applicant  astiakaUs  tbat  42SiX»  aoaa 
woald  be  irrigated  coou  aad  75i,000 
acres  would  be  dcyUad  casa. 

Accocdisg  to  the  AppUcaoL  aa 
emergency  situation  exists  becanne 
these  are  piesaaiiy  na  tegiataied 
postemeigpnt  herbiddas  available  that 
will  control  the  infestation  of 
shattercane  in  an  efficacious  and  coat 
elective  manner. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  this  application.  The 
regulations  governing  seetian  18  reqane 
p«^>lic«tion  of  a  notice  m  the  Federal 
Regiatar  of  receipt  of  an  application  for 
a  specific  exemption  proposing  use  of  a 
new  chemical  (i.e.  cm  active  ingredient 
not  mntainad  in  ^y  cuneatty  regialaad 
pesticide).  The  regulations  also  provida 
for  the  opportunity  for  public  comment 

Accordingly,  interested  persons  may 
submit  written  views  oai  tkis  sub)ect  to 
the  Program  hCaaaflammkt  aad  Sappoet 
Diviaiaa  at  tfaa  addnaa  givea  abwe. 

The  Ageacy  will  leviaw  aad  coaaklec 
aO  commenta  received  d«rln§  the 
comment  period  ia  deterauning  whether 
to  issue  thiaaaietgemcy  axemptitA 
requeal 

Datedt  PaMsiWr  1ft  IBM. 
Anaa  I.  UadMi^ 

Acting  Dnectar,  Mtgrntrvtian  DMaien,  Offifx 

(FR  Use  MM  fOad  1-3>«(  ft4«  sh) 


FEDERAL  MARITIME 


Notioa  Of  AgcMfnentU)  FMd 

The  Federal  Maritime  Ciinaaissiea 
hereby  gives  notice  of  the  filing  of  the 
following.  agreement(al  pursuant  to 
sectfbn  5  of  the  Shipping  Act  of  IM&. 

Interested  parties  may  inspect  and 
obtain  a  capy  of  each,  agreement  at  the 
Washington.  D.C  OOfia  of  tha  FedaraL 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comasaat*  on  < 


agreemeirt  to  the  Secretaiy,  Ptahiai 
MaciliBm  ComndnioB,  Waahintfna,  DC 
20573,.  within  U  daya  afiai  the  data  ef 
the  Fedasal  RagMac  ia  wUck  tkia  aolka 
appeals.  The  lavdMBiaala  ior 
comments  are  found  In  1 57SMB  af  Titfa 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  saoald  coRsult  tna 
section  before  coimranicaliBg  with  the 
Commission  regarding  a  pending 
agreement 
A^reeoieai  Mk:  202-OUIB76-S3t. 

7/lhr  SoBlk  Raiepe/USA.  Pieigbt 
Confeseace. 
Ptiftm: 
AchfileLauro 
CoBipania  T^asatlantica  Espanola, 

CoataLine 

Evergreen  Mariae  Corpocatioa 

(Taiwan)  Ltd. 
FanettLineavInc^ 
"ItaDa"  di  Nawigaziane.  &PlA. 


I 

)ugooceaaije 

Lykes  Liaee 

AJ>.  Moller-Maersk  Una 

Nedlloyd  Lines 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines 

Zim  Israel  Navigation  Coatpany,  Ltd. 

Synopsis:  The  propoaad  lauilifc'aHnn 
would  permit  the  Conference  to  enter 
into  loyally  eaatacli  is  accardanca 
with  the  antitrust  laws  ef  Ae  IWted 
States.  Also,  the  modification  prohibits 
any  member  from  entering  into  a  loyalty 
coatxact  iadividoally  er  jointty  wiA 
another  aieaBber.  is  riie  agrecaent  tra^. 
It  wouM  abo  ptahibft  Baeflsbers  from 
taking  iadspsuduat  action  wfth  resepet 
to  loyalty  eeatiactfc 

Agreement  Nb.:  202-010879-0101 

Title:  Caribbean  Shipowners 
Association. 

Partiesr 

Tropical  Shipping  h  CenatracMan  Caw 
Ltd 

Sea^iaiid  Servicea.  is. 

Traiitr  Marftie  Traaspert  Carporaliea 

Puerto  RicvMantinw  Shipping 
Authodly 

The  Shippiag  Cavporation  (rf" 
IMnldad  aad  Tobago 

Tecmavfaa  Lteee 

tjerfiv^B  Law,  lvei. 

Interfine  Connectiun.  he 

Sea-Beige  Group,  Inc. 

Synopsis:  The  proposed  modification 
would  allow  members  to  caucus  and 
agree  upon  matters  covered  by  the 
Agreement  without  having  a  {osiael 
Confereaea  SMrtiwg  Adbareaca  la  aay 
agreement  under  these  drcaoMtanees  is 
voluntary. 


s^Wip' 
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By  Order  of  the  Federal  Maritinie 
ComiRi  sston. 
fosapii  C  PaBdng, 
Secretary. 

Dated  December  29,  UBS. 

[FR  Doc.  80^36  Filed  1-4-88;  8:«  anj 


Notica  of  AgraemaotM  FMad 

The  Federal  Maritiaw  GeniaisBian 
hereby  gives  notice  of  Cie  filing  of  the 
following  agreement(s)  puraaant  to 
section  5  of  the  Shipping  Act  of  1M4. 

Interested  parties  may  inspect  aad 
obtain  a  copy  of  each  agrceawat  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Coramissioa,  ItOO  L  Street 
NW..  Room  1032S.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commiasion.  Waahingtoa,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  ia  which  thk  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.003  of  Title 
46  of  the  Code  of  Federal  Regnlations. 
Interested  persons  should  oonsah  this 
section  before  communicating  »vith  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-003695-004. 

TiUe:  Port  Eveiglades  Aa&ority 
Terminal  Agreeaiait 

Parties: 

Port  Everglades  Authority  (PEA) 

Sea-Land  Service,  Ina  [Sea-Land] 

Synopsis:  The  agreement  extends  the 
term  of  the  banc  terminal  lease 
agreeaieBt  between  PEA  «id  Sea-Land. 
The  agreement  peimite  the  parties  to 
continue  in  effect  the  wliarfage  rates, 
tonnage  levels  and  crane  rental  rates 
under  the  agreement 

Agreement  No.:  224-200017-003. 

Title:  Philadelphia  Port  Corporation 
Terminal  Agreement 

Parties: 

I^iladelpkia  Port  Corporation 

Delaware  River  Stevedon^  Inc. 

Synopsis:  The  agreement  extefids  die 
terms  of  the  basic  operating  agreement 
(as  provided  in  Article  Z.4{b)]  for  the 
Packer  Avenoe  Container  Terminal  from 
December  31. 1988  throng  Mardi  3. 
1988. 

Agreement  Noe.:  224-200139-001,  224- 
200139-002  and  224-200139-003. 

Title:  The  Port  Authority  of  New  York 
and  New  Jersey. 

Parties: 

The  Port  Authority  of  New  YoA  and 

New  Jersey. 
Sea  Terminals,  Inc. 
Synopsis:  Amendment  No.  1  provides 
for  the  City  of  New  York  to  be  listed  as 


an  additional  insured  Aaendmeat  No.  2 
provides  for  the  occasional  use  of  a 
container  crane  while  AaieiKlBient  No.  3 
provides  for  a  six  month  extension  of 
the  basic  agreements  term. 

Agreement  No-  224-011033-001. 

Title-.  Port  of  Seattle  Terminal 
Agreement 

Parties: 

Port  of  Seattle 

Nippon  Yisen  Kmsha.  Ltd 

Synopsis:  The  agreement  (1)  reflects 
the  deletion  of  Shows  line.  Lid  as  a  join 
lessee  undn-  the  a^eement  effective 
July  31, 1988,  (2)  enlarges  the  premises 
by  addition  of  4  acres  of  blacktopped 
land  with  improvements  thereon.  (3) 
redefines  the  premises  to  include  the 
rental  charge  for  the  additional  area,  (4) 
provides  Lessee  the  right  to  utilize  the 
premises  for  serving  other  than  Lessee's 
owned  vessels  without  prior  consent  of 
the  Port  and  (S)  deletes  certain 
paragraphs  no  longer  applicable  to  the 
basic  Lease  and  Agreement 

Agreement  No.:  22A-2SCBI0IS 

Title-.  City  of  New  York  Terminal 
Agreement 

Parties: 

City  of  New  York  (the  Caiy) 

Continental  Terminals,  Ina  (CTI) 

Synopsis:  The  agreement  provides  lor 
CTI's  ten  (10)  year  lease  of  the  City's 
23rd  Street  Pier,  including  the  pier,  pier 
shed  and  headhouse.  Buildings  Nos.  6 
and  7  and  adjoining  uplands  and  lands- 
under-water  located  in  the  former  Moore 
McCormack  Marine  Terminal,  Brooklyn, 
New  York.  The  lease  perauts  CTI  to  use 
the  premises  iat  stevedoring  and  public 
warehousing.  The  lease  requires  the 
payment  of  annual  rent  plus  wharfi^e 
and  dockage  fees. 

Agreement  No.:  224-200204 

Title:  Georgia  Ports  Authority 
Tenmnal  Agreement 

Parties: 

Geor^a  Ports  Authority 

Shipping  Corporation  d'Trinidad  and 
Tobago 

Synopsis:  The  agreement  provides  for 
a  consolidated  rate  for  container 
handling  services  at  Containerport 
Savannah,  Georgia. 

Agreement  No.:  224-200207 

Title:  Tampa  Port  Authority  Terminal 
Agreement 

Parties: 

Tampa  Port  Authority  (TPA) 

Harborside  Refrigerated  Services.  In& 
(HRS) 

^rnopsis:  The  agreement  provides  iat 
TPA  to  grant  HRS  wharfage  incentive 
rates  between  January  1, 1988  and 
December  31. 1989,  on  movements  of 
fresh  fruit  through  a  cold  storage  facility 
leased  from  TPA. 


By  Order  of  the  Federal  Man 
nonmiMioB 

Joseph  C  PoDdng, 
Secretary. 

Dated:  December  28. 1988. 
[FR  Doc  80-36  Filed  1-3-89: 8:45  am) 


IDocfcat  Ma.  88-27] 

Ariel  Maritime  Groups.  Inc.  at  aL  V. 
New  York  Shipping  Association,  Inc., 
et  aL;  Filing  of  Conpiaint  and 


Notice  is  given  that  a  complaint  filed 
by  Ariel  Maritime  Group,  Inc.,  et  aL  (see 
Attachment  A,  hereinafter 
"Complainants")  against  the  New  York 
Shipping  Associatioo.  Inc  et  aL  (see 
Attachment  B,  hereinafter 
"Respondents")  was  served  December 
29, 1988.  Complainants  allege  that 
Respondents  have  violated  certain 
sections  of  the  Shipping  Act.  1916.  46 
U.S.C.  app.  section  801  et  seq.,  the 
Intercoastal  Shipping  Act  1933,  46 
U.S.C.  app.  section  843  et  seq..  and  the 
Shipping  Act  of  1964. 46  U.S.C  app. 
section  1701  et  seq.,  through 
implementation  of  the  "Rules  on 
Containers"  at  various  East  Coast  and/ 
or  Gulf  Coast  ports. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Jodge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  faeatiog 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  caiuiot  be  resolved  nn 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
docmnents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  December 
29, 1989.  and  the  tinal  decision  of  the 
Commission  shall  be  issued  by  April  30. 
1990. 

Joaeph  C  PoQuas. 
Secretary. 

Attachment  A — Names  and  Addresses 

of  fii—plllMUt* 

Ariel  Maritime  (USA)  Inc.  dba  Trans 
Africa  Line,  Oasis  Express  Line. 
Javelin  Ijoe,  Coast  Container  Line. 
Interiink  Lines.  Boccanner  Line,  Union 
Exportadora  Lines,  Canbel  Line, 
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Cedar  Star  Line.  libertv  Lines.  323 

West  39tfa  Street  7th  Floor.  New  York. 

NY  10018 
Dieterie  ft  Victory  International 

Transport  Co.  Inc..  Five  World  Trade 

Center.  Suite  9287,  New  York.  NY 

lOOiS 
NATO  ConUiner  Lines.  150  William 

Street.  New  York.  NY  10088 
Militzer  ft  Muench.  USA.  Inc.  dba 

Mllitzer  ft  Muench  Intermodal  Lines, 

40  Rector  Street.  Suite.  183a  New 

Ywk.  NY  10006 
Panalpina.  Inc  dba,  Pantainer  Express 

Lines.  The  Harborside  Financial 

Center.  Plaza  Two.  34  Exchange  Place. 

Jersey  Qty,  N]  07302 
Pan  American  Container  Corp..  747 

Third  Avenue.  New  York.  NY  10017 
Unsworth  Transport  Intemationai  Ina 

d/b/a  UTI  Lines.  1831  Pennsylvania 

Avenue.  Linden.  N]  07836 
Radix  Group  International.  Inc.  dba 

Union  Star  Line.  156  William  Street. 

New  York.  NY  10038 

Attachment  B — Names  and  Addresses  of 
Respondents 

New  York  Shipping  Association.  25 

Broadway.  New  York.  NY  10004 
Council  of  North  Atlantic  dipping 

Associations.  2  Girard  Plaza. 

Philadelphia.  PA  19102 
West  Gulf  Maritime  Association.  406 

Cotton  Exchange  Building.  Houston. 

Texas  77002 
Mobile  Steamship  Association.  In&.  P.O. 

Box  1077,  Mobile.  Alabama  36601 
Southeast  Florida  Employers  Port 

Association.  Inc..  P.O.  Box  1683. 

Miami.  FL  33101 
ABC  Containeriine  N.V..  38  East  29th 

Street,  New  York,  NY  10016 
ACL  Motorships  Inc.  900  Sylvan 

Avenue.  Englewood  Cliffs.  N)  06732 
American  Transport  Line.  1820  Chapel 

Avenue,  W.  Cherry  HilL  NJ  06002:  P.O. 

Box  195161.  Charlotte,  NC  28219 
Armada  Shipping  Inc  Armada  House. 

14227  Fern  Drive.  Houston,  TX  77079 
Associated  Container  Transportation/ 

PACE  Lines,  One  World  Trade  Center, 

Suite  8101,  New  York.  NY  10048 
Atlantic  Container  Line,  50  Cragwood 

Road.  South  Plainfield,  N]  07060 
Atlantlk  Express  Line,  c/o  Norton  Lilly 

Int..  Inc..  200  Plaza  Drive,  Secaucus. 

N]  07096 
Bank  Line  Ltd..  99  Wood  Avenue  South, 

P.O.  Box  4028,  Iselia  NI 06830 
Barber  Steamship  Lines  (N.A.)  Inc  (Scan 

Carriers).  17  BatterV  Place.  9th  Floor, 

New  York.  NY  yXOi 
Compagnie  Genefale  Maritine,  CGM/ 

French  Line.'Two  World  Trade 

Center,  Suite  2164,  New  York.  NY 

10048  1 

Columbus  Line,  Inc.,  Harborside 

Financial  Center,  Plaza  2,  Jersey  City, 

NJ  07302 


Dart  Containeriine,  c/o  Seapac  Services 

Inc.  Five  World  Trade  Center,  New 

York.  NY  10046 
Deppe  Line,  c/o  Ecam  Container 

Services,  1900  North  Loop  West.  Suite 

55a  Houston.  TX  77018 
Evergreen  Infl,  (U.SA.)  Corp..  One 

Evertrust  Plaza,  Jersey  Ci^,  N]  07032 
Farell  Lines,  Inc,  1  White  Hall  Street. 

New  York.  NY  10004 
Gulf  Container  Une  (GCL),  5415  Oats 

Road.  Houston.  TX  77013 
Hapag-Uoyd  (America)  Inc.  One 

Edgewater  Plaza.  Staten  Island.  NY 

10305 
Incotrans.  c/o  Gulf  Container  Line,  5415 

Oats  Road.  Houston.  TX  77013 
InterpooL  Ltd..  630  Third  Avenue,  New 

York.  NY  10017 
Italian  Line,  c/o  Containership  Agency 

Inc.  96  Morton  Street  New  York.  NY 

10014 
Lykes  Bros.  Steamship  Co.,  Inc.  17 

Battery  Place  North.  New  York.  N.Y. 

10004-1092:  P.O.  Box  8744.  Houston. 

TX  77287-744 
Mediterranean  Shipping  Co..  c/o 

Containership  Agency  Inc..  96  Morton 

Street.  New  York.  NY  10014 
Nedlloyd  Lines.  Inc  Five  World  Trade 

Center,  New  York,  NY  10048;  2 

General  Square  Plaza.  Jersey  City,  NJ 

07306 
Norton  Lilly  IntL-Inc  200  Plaza  Drive, 

Secaucus.  NJ  07004 
National  Shipping  Company  of  Saudi 

Arabia,  c/o  United  States  Navigation. 

Inc,  1  Edgewater  Plaza.  Staten  Island, 

NY  10305 
Ocean  Star  Container  Line,  c/o  Intercon 

Shipping.  Inc,  Harborside  Financial 

Center,  Plaza  2, 8th  Floor,  Jersey  Gty, 

NJ  07302 
OOCL  (U.S.A.)  Inc  Two  Worid  Trade 

Center,  33rd  Floor,  New  York.  NY 

10048 
Pad  Line  Inc  c/o  Southern  Steam,  Inc. 

6  Commerce  Drive,  Cranford.  N.J. 

07016,  Attn.  Roy  Keil 
Pakistan  National  Shipping  Corp.,  c/o 

East  Coast  Overseas  Corp.,  21  West 

Street  New  York.  NY  10006 
POC  Containers  (TFL  Ltd.)  dba  TFL 

Trans  Freight  Lines,  65  Willow  Brook 

BlvA,  Wayne.  NJ  07470 
Polish  Ocean  Lines,  39  Broadway,  14th 

Floor,  New  York.  NY  10006 
SAF  Bank.  Inc  (SAF  Bank  Une),  c/o 

Gulf  and  Atlantic  Maritime  Services, 
Inc.  P.O.  Box  402a  99  Wood  Avenue. 
So.  Iselin.  NJ  06830 
Safanarine,  Inc  c/o  Gulf  and  Atlantic 
Maritime  Services,  Inc  P.O.  Box  402a 
99  Wood  Avenue,  So.  IseUn.  NJ  08830 
Scott  Line/Shipping  Corporation  of 
Trinidad  and  Tobago,  Inc  c/o 
Intercon  Shipping  Inc.,  Harborside 
Financial  Center.  Plaza  2,  8th  Floor, 
Jersey  City,  K]  07032 


Sea-land  Service,  Inc  One  Worid  Trade 

Center.  Suite  2711,  New  Yoik.  NY 

1004&  Corporate  HQ:  10  Parsonage 

Rd.  Edison.  NJ  06837 
Spanish  Line,  c/o  Transatlantica 

Agency  Inc.  99  Hudson  Street  New 

York.  NY  10013 
Tecomar  Line,  c/o  Care  Shipping.  Inc 

515  North  Belt  East  Suite  30a 

Houston.  TX  77060 
Trans  Freight  Lines,  90  West  Street 

New  York.  NY  10006 
Topgallant  Group  Inc  510  Thomal 

Street  Edison.  NJ  06837 
Transamerica  (ICS)  Inc,  711 

Westchester  Avenue.  White  Plains. 

NY  10604 
United  Arab  Shipping  Co.,  c/o  Ken- 
Steamship  Co.,  Two  World  Trade 

Center.  New  York,  NY  10048 
United  States  Lines.  Inc  660  Madison 

Avenue,  New  York.  NY  10021 
2Um  Container  Service,  One  World 

Trade  Center,  Suite  2960,  New  York. 

NY  10048 

(FR  Doc  80-21  Filed  1-3-88;  8:45  am]        , 
■aiMO  COM  STse-et-ii 


FEDERAL  RESERVE  SYSTEM 

ComnMfcial  S«eurtty  BancsharM,  Inc^ 
Formation  of,  AcquWtkm  by,  or 
iMrgar  oi  Bafw  iwNwig  MNnpanMs 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  su^ce  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  January 
23.1969.     . 
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A.  Fadacal  Reserve  Badk  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64188: 

1.  Coauaercial  Security  Bancghares, 
Inc..  Stockton.  Missouri:  to  become  a 
bank  holding  company  by  acquiring  93 
percent  of  the  voting  shares  of  Sac  River 
Valley  Bank.  Stockton,  Missouri.  Bank 
also  engages  in  the  sale  of  credit-related 
life  insurance  only. 

Board  of  Coveraora  af  *be  Federal  Reserve 
Syitem,  December  28, 1988. 
WilUam  W.  WilM.  | 

Secretary  of  the  Board. 
(FR  Doc  80-7  Filed  l-»-aB:  Si4S  am] 

MLUNQ  COOC  U10.41-H 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdniMstrafion 

snttttiKHfM  Aninun  Hoaltn  Products^ 
Withdrawal  of  Approval  of  NAOA 

aoency:  Food  and  Drug  Administration. 
Acnosc  Notice. 

•UMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  P'^IADA)  held  by  SoithKline 
Animal  Health  Products.  The  NADA 
provides  for  the  use  of  a  Type  A 
medicated  article  containing  10  grams 
per  pound  each  of  tylosin  and 
sulfamethazine  for  making  Type  C 
medicated  swine  feeds.  The  Grm 
requested  (he  withdrawal  of  approval 
EFFECnvK  OATE  January  17. 1980. 

ran  MNtTMniNraiiMATioM  contact: 

Mobanusad  L  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857, 301-443- 
3183. 
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rAav  mpommation: 
SmithKliBe  Animal  Health  I¥odacts, 
1600  Paoli  Pike.  West  Chester.  PA  19380, 
is  the  sponsor  of  NADA  100-127  which 
was  originally  approved  August  18. 1976 
(41  FR  34943).  The  NADA  provides  for 
using  a  "Type  A  medicated  article 
containing  10  grams  per  pound  each  of 
tylosin  and  sulfamethaziae  to  make 
Type  C  medicated  swine  feeds.  The 
feeds  contain  100  grams  per  too  each  of 
both  drugs  and  are  used  in  acoordanoe 
witia  21  CFR  55B.63a(f)(2Xu). 

In  a  letter  dated  April  a  1988,  the 
spottBor  requested  the  %v^ukawal  of 
approval  of  the  NADA  and  waived 
opportunity  for  hearing  becaase  the 
product  is  no  longer  being  marketed. 

Therefore,  tinder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec  612(e),  82 


Stat  345-947  (21  U.S.C  380b(e)))  and 
under  aothority  delegated  to  die 
Commissianer  of  Food  and  Ehvgs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  MedioEe  (21  CFR  5.84). 
and  in  accordance  with  {  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  diat 
af^roval  of  NADA  100-127  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  January  17, 1969. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Fedecal  Re^ster,  FDA  is 
removing  the  dmg  labeler  code  No. 
"000007 "  from  21  CFR  558.630(b)(3). 

Dated:  Daoenber  28, 19B8. 
Richard  ILTarfoa. 

Deputy  Director.  Center  for  Veterirtary 
Medicine. 

[Ft  Doc  W-77  POed  1-3-80: 8.-45  am) 
WLUWO  coot  IWI  tl-SI 


[Docket  lla«3M-01»3] 

FDA's  First  Draft  Proposed  Standard 
for  ttM  Infant  Apnea  Monitoq 
Availability;  Public  Meeting 

aoency:  Food  and  Drug  Adraiaistration. 
action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  its  "First  Ekaft  Proposed 
Standard  for  the  Infant  Apnea 
Monitor— October  1988,"  to  request 
pubUc  comment  FDA  is  also 
annomcing  that  it  is  hnlHi^g  a  public 
meeting  to  discuss  the  draft  standard  in 
conjunction  with  the  Seventh  Annual 
Conference  on  Apnea  of  Infancy  to  be 
held  on  Jaauaiy  26  to  2a  19ea  Ranobo 
Mirage,  CA. 

DATES:  Comments  on  the  "First  Draft 
Proposed  Standard  for  the  Infant  Apnea 
Monitor— October  lOR"  by  March  a 
198a  The  public  meeting  will  be  held  on 
January  25. 1969,  from  3  p.m.  to  5  p.B.,  at 
Embassy  Suites.  74-700  Highway  111, 
Pabn  Desert  CA  922aa 
AOMKSaeK  Submit  written  requests  for 
sin^  copies  of  the  "First  Draft 
Proposed  Standard  for  the  Infant  Apnea 
Monitors-October  1988"  to  ttie 
Operations  Staff  (HFZ-84),  Food  and 
Drag  Admintstration.  5600  Fishers  Lane, 
Rockville.  MD  20657.  Send  two  self- 
addressed  adhesive  labels  to  assist  in 
processing  your  requests. 

Submit  written  comments  on  Ate  draft 
standard  to  the  Dockets  Management 
Branch  (Iff  A-305),  Food  and  I^ 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

Requests  and  comments  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  oi  this 
document  A  copy  of  the  draft  standard 


and  any  received  comments  are 
available  for  pabHc  examination  in  the 
Dockets  Management  Branch. 

FOR  nmTHER  INFORMATION  CONTACH 

James  McCue,  Jr.,  Center  for  Devices 
and  Radiological  Health  [HFZ-84).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  RockvUle,  MD  20857,  301-443- 
4874. 


L  Background 

In  the  Federal  Register  of  September 
la  1962  (47  FR  39616).  FDA  published  a 
final  rule  under  section  513  of  the 
Federal  Food  Drag,  and  Cosmetic  Act 
(the  act)  (21  US.C  360c),  classifying  the 
generic  type  of  device,  the  breathing 
(ventilatory)  frequency  monitor  (21  CFR 
668.2375).  into  class  II  (performance 
standards).  This  device  is  intended  to 
measure  or  monitar  a  patienf  s 
respiratory  rate.  The  device  may  provide 
an  audible  or  visible  alarm  when  tite 
respiratory  rate  is  outside 
predetemiined  limits.  The  generic  device 
encompasses  breathing  frequency 
monitors  intended  for  use  in  a  hospital 
or  in  the  home  and  intended  for  tree  on 
adults  or  infants  (neonates— children  of 
less  than  2  years  of  age). 

In  the  Federal  Registor  of  July  a  1963 
(48  FR  31392),  FDA  initiated  a 
proceeding  to  establish  for  the  breathing 
frequency  monitor  a  performance 
standard  under  section  514  of  the  act  (21 
U.S.C  3aod).  FDA  did  not  receive  any 
requests  for  a  change  in  the 
classification  of  the  device. 

In  a  notice  published  in  the  Federal 
Register  of  Februar>  2a  1986  (51  FR 
6886).  FDA  continued  the  proceeding  to 
establish  a  perfonnanoe  standard  for  the 
breathing  frequency  monitor,  pursuant 
to  section  514(c]  of  the  act  and  21  CFR 
Part  861.  In  the  notice  of  February  2a 
198a  FDA  invited  any  interested 
persons,  including  Federal  agencies,  to 
submit  on  or  before  April  2a  198a  an 
existing  standard  as  a  proposed 
perfonnanoe  standard  for  the  device,  or 
to  subout  an  offer  to  develop  such  a 
proposed  standard  In  that  notice,  FDA 
limited  its  proceeding  to  those  breathing 
frequency  monitors  commonly  called 
neonatal  apnea  monitors,  which  are 
intended  for  use  on  infants  to  detect 
cessation  of  breathing.  If  the  infant 
ceases  breathing  (apnea)  while  the 
device  is  being  used,  the  device  should 
provide  an  audible  or  visible  alarm. 

In, die  Federal  Renter  of  July  1, 1966 
(51  FR  23832),  FDA  anppunced  ^at  in 
accordance  with  the  prOvi^^ns  of 
section  514(eK3)  of  the  adand  21  CFR 
861.32,  FDA  may,  Opon  application 
(which  may  be  made  before  the 
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acceptance  of  the  offer),  agree  to 
contribute  to  the  accepted  offeror's  cost 
in  developing  a  proposed  standard  if 
FDA  determine*  that  such  contribution 
is  likely  to  result  in  a  more  satisfactory 
standard  that  would  be  developed 
without  such  contribution.  Support 
would  be  provided  through  the  means  of 
a  Cooperative  Agreement  Award  to 
nonfederal  institimOns  and  individiials 
and  through  an  interagency  agreement 
to  Federal  institutions.  Cooperative 
Agreement  Awards  would  be  subject  to 
the  cost  principles  set  forth  in  the 
Federal  Acquisition  Regulations  System. 
Cooperative  agreements  are  authorized 
under  Pub.  L  95-224  and  interagency 
agreements,  under  the  Economy  Act  of 
1932  as  amended  (31  U.S.C  1535: 
formerly  31  U.S.C  686).  Subsequently, 
FDA  allocated  approximately  $250,000 
to  contribute  to  die  offeror's  cost  for  the 
first  year  of  effort  in  developing  a 
proposed  standard. 

In  the  Fadonl  Register  of  April  22, 
1988  (53  FR  13296).  FDA  advised  that  a 
Notice  of  Grant  Award  (cooperative 
agreement]  had  been  issued  to  the 
Emergency  Care  Research  Institute 
(ECRI).  5200  BuUer  Pike.  Plymouth 
Meeting.  PA  19462.  Items  to  be  delivered 
to  FDA  by  ECRI  by  the  end  of  the  first 
year  were:  (1)  A  draft  performance 
standard  document  addressing  certain 
speciBed  issues:  (2)  a  final  report  that 
includes  a  description  of  the  work 
performed  under  the  cooperative 
agreement  additional  rationale  for  its 
necessity,  and  feasibility  for  each  of  the 
requirements  of  the  standard,  including 
an  assessment  of  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  the  proposed 
standard,  and  a  list  of  references  used  in 
the  development  of  the  standard:  (3) 
hard  copies  of  the  references  mentioned 
above:  and  (4)  a  mailing  list  for 
distribution  of  the  draft  proposed 
standard  to  interested  persons. 

The  cooperative  agreement  with  ECRI 
was  completed  on  August  31. 1988.  with 
delivery  of  the  items  listed  above. 
Because  certain  requirements  for  the 
infant  apnea  monitor  were  unable  to  be 
addressed  in  the  draft  document 
delivered  to  the  agency,  FDA  is  now 
proceeding  to  develop  a  proposed 
standard  for  the  infant  apnea  monitor, 
using  the  information  developed  during 
the  cooperative  agreement  with  ECRI 
(21  U.S.C  3eOd(f)). 

n.  First  Draft  Proposed  Standard  for  the 
Infant  Apoaa  Mooitor — October  1968 

FDA  is  now  making  available  for 
comment  its  "First  Draft  Proposed 
Standard  for  the  Infant  Apnea 
Monitor— October  1968. "  FDA's  first 
draft  standard  is  somewhat  different 


from  the  document  delivered  to  the 
agency  by  ECRL  FDA  has  revised  the 
draft  to  reflect  the  format  used  in  FDA 
regulations.  Further.  FDA  has  expanded 
a  number  of  the  specific  requirements 
recommended  by  ECRI,  and  is 
suggesting  the  addition  of  other 
requirements. 

Footnotes  are  provided  throughout  the 
draft  document  to  indicate  FDA's 
current  thoughts  on  specific 
requirements.  Test  methods  for  many  of 
the  performance  requirements  are  under 
development,  and  an  outline  of  the 
agency's  current  approach  is  provided 
for  comment.  The  first  draft  standard 
contains  both  general  and  specific 
requirements,  and  includes  an  appendix 
which  provides  the  rationale  for 
including  each  performance  requirement 
in  the  standard.  FDA  welcomes 
comments  on  all  areas  of  the  document, 
but  particularly  requests  comments  on 
specific  requirements,  such  as 
effectiveness,  apnea  duration,  test 
methods,  etc. 

Accordingly,  under  21  CFR  861.3a 
FDA  is  providing  interested  persons  an 
opportimity  to  participate  in  the 
development  of  the  standard  by 
accepting  comments,  and  where 
appropriate,  holding  public  meetings  on 
issues  relating  to  development  of  the 
standard.  Therefore,  FDA  is  announcing 
that  it  will  hold  an  open  public  meeting 
to  discuss  the  draft  standard  on  January 
25, 1989,  from  3  p.m.  to  5  p.m.,  at  the 
Embassy  Suites  (address  above).  FDA's 
public  meeting  will  be  held  in 
conjunction  with  the  Seventh  Annual 
Conference  on  Apnea  of  Infancy, 
January  26  to  2a  1989,  Rancho  Mirage, 
CA  9227a 

Data  and  information  submitted 
voluntarily  to  FDA  during  the  public 
meeting  to  discuss  the  draft  standard 
will  become  part  of  the  administrative 
record  and  will  be  available  to  the 
public  under  21  CFR  20.111.  After 
comments,  data,  and  information 
submitted  at  the  open  public  meeting  are 
reviewed.  FDA  will  prepare  and  make 
available  another  draft  proposed 
standard.  FDA  plans  to  prepare  and 
make  available  for  comment  at  least 
one,  if  not  two,  revised  draft  standards 
for  the  device  before  publishing  in  the 
Federal  Raglstar  a  proposed  mandatory 
standard  under  21  U.S.C.  360d(g)  and  21 
CFR  10.40. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  writien 
comments  on  the  "First  Draft  Proposed 
Standard  for  the  Infant  Apnea 
Monitor— October  1988."  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 


copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated  December  28, 1968. 
Aim  L.  Hoetiiig. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  8S-30282  Filed  12-30-«8;  9-.23  am] 
SaUNQ  COOK  41S0-SMI 

(Docket  Na  8MM)438]  | 

Drug  Export;  Oxaprozin 

AOCNCV:  Food  and  Drug  Administration. 
ACnOH:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Wyeth-Ayerst  Laboratories  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
Oxaprozin  to  Japan  and  Portugal. 
AOOMSS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dk>cket8  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

TOR  RMTHni  INFOmtATION  CONTACT: 
Rudolf  Apodaca.  Division  of  Drug 
Labeling  Compliance  (HFI>-310),  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20657,  301-295- 
8063. 

SUPPLEMENTARY  INFOflMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  tiie  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  382))  provides  tiiat  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currenUy  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  die  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  602(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
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application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Wyeth-Ayerst  Laboratories,  P.O.  Box 
8299,  Philadelphia,  PA  19101-1245.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  drug  Oxaprozin.  to 
Japan  and  Portugal.  This  drug  is  to  be 
used  as  an  antiinflammatory  agent.  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  December  12. 1988,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Brandi 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  documents.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m^  Monday  through  Friday. 

Hie  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  January  17, 1988, 
and  to  provide  an  additional  copy  of  the 
submission  directiy  to  the  contact 
person  identified  above,  to  facihtate 
consideration  of  the  information  during 
the  30-day  review  p>eriod. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec  802, 
Pub.  L  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dhrugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  December  21,  IMS. 
Saauflie  S.  Young. 

Acting  Director,  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
[FR  Doc.  89-78  Filed  1-3-89:  8:45  am] 
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Health  Resources 
Administration 


Fin  si  Fundbig  Preferences,  Fundbtg 
Prtortties  and  Special  Considerstion 
for  Cooperative  Agreements  for  Ares 
Hesith  Education  Center  Programs 

The  Health  Resources  and  Services 
Administration  announces  the  final 
Funding  Preferences,  Funding  Priorities 
and  Special  Consideration  for 
Cooperative  Agreements  for  Area 
Health  Education  Center  Programs. 

Section  781  (a)(1)  authorizes  Federal 
assistance  to  medical  and  osteopathic 
schools  which  have  cooperative 
arrangements  with  one  or  more  public  or 
nonprofit  private  area  health  education 
centers  for  the  planning,  development 
and  operation  of  area  health  education 
center  programs.  New  applications 


submitted  under  this  authority  will  be 
accepted  from  medical  and  osteopathic 
schools  for  the  purpose  of  planning, 
developing,  and  operating  new  area 
health  education  center  programs. 

Applicants  may  request  up  to  three 
years  of  support  with  the  expectation 
that  centers  planned  and  developed  in 
years  one  and  two  would  be  operational 
no  later  than  the  third  year. 

To  be  eligible  to  receive  support  for 
an  area  health  education  center 
cooperative  agreement,  the  applicant 
must  be  a  public  or  nonprofit  private 
accredited  school  of  medicine  or 
osteopathy,  or  consortium  of  such 
schools,  or  the  parent  institution  on 
behalf  of  such  school(s). 

To  receive  support,  programs  must 
meet  the  requirements  of  the  regulations 
as  set  forth  in  42  CFR  Part  57,  Subpart 
MM. 

Review  Criteria  { 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
program  requirements  set  forth  in 
section  57.3804  of  the  programj 
regulations;  I 

2.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project  and 

3.  The  extent  of  the  need  of  the  area  to 
be  served  by  the  proposed  area  health 
education  centers. 

Proposed  funding  preferences,  funding 
priorities  and  a  special  consideration 
were  published  in  the  Federal  Register 
of  October  7, 1988  (FR  39528),  for  public 
comment  No  comments  were  received 
during  the  30-day  comment  period. 
Therefore,  the  funding  preferences, 
funding  priorities  and  special 
consideration  as  proposed  are  retained 
as  follows: 

In  making  awards  for  Fiscal  Year 
1989.  the  following  funding  preferences, 
funding  priorities  and  special 
consideration  will  be  used: 

Final  Funding  Preferences  ^ 

A  funding  preference  will  be  given  to: 

(1)  Competing  continuation 
applications; 

(2)  New  applications  for  planning  and 
developing  projects  under  section 
781(a)(1); 

(3)  New  applications  for  Special 
Initiatives  under  section  781(a)(2);  and 

(4)  Supplements  to  existing  awards. 

Final  Funding  Priorities 

A  funding  priority  will  be  given  to: 
(1)  Applications  proposing  centers  in 
which  substantial  training  exprience  is 
in  a  PHS  332  health  manpower  shortage 
area  and/or  PHS  329  migrant  health 
center,  PHS  330  community  health 


center  or  State  designated  clinic/center 
serving  an  underserved  population. 

(2)  Applications  proposing  to  develop, 
expand  or  implement  curricula 
cunceming  ambulatory  and  inpatient 
case  management  of  those  with  HIV 
infection-related  diseases. 

(3)  Applications  demonstrating  a 
commitment  to  geriatrics  through 
development  of  iimovative  educational 
ways  toprovide  improved  and  more 
effective  care  for  the  elderly. 

(4)  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer  developed  guidelines  and 
standards. 

Final  Special  Cooaideratioa 

Special  consideration  will  be  given  to 
those  appUcations  proposing  centers 
that  serve  health  manpower  shortage 
areas  with  a  greater  proportion  of 
American  Indian/Alaskan  Natives, 
Asian/Pacific  Islanders,  Blades  and/or 
Hispanics. 

The  program  is  hsted  at  13.824  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of  ^ 

Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  December  28, 196& 
lohn  H.  Kelso, 
Acting  Administrator 
[FR  Doc  89-60  Filed  1-3-89;  8:45  am] 
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Final  Fundhig  PikNity  for  Grants  for 
Dauailiiiaiili  uf  ramWv  Medklna 

The  Health  Resources  and  Services 
Administration  announces  the  Final 
Funding  Priority  for  Fiscal  Year  1989  for 
Grants  for  Establishment  of 
Departments  of  Family  Medicine. 

Section  780  of  the  Public  Health 
Service  Act  authorizes  Federal  support 
to  medical  and  osteopathic  schools  to 
assist  developing  and  existing  family 
medicine  units  in  achieving 
admiiustrative  status  equal  to  that  of 
other  major  clinical  units.  Funds 
awarded  will  be  used  to  strengthen  the 
administrative  base  and  structure  that  is 
responsible  for  planning,  directing, 
organizing,  coordinating,  and  evaluating 
all  undergraduate  family  medicine 
activities.  Funds  are  to  complement 
rather  than  duplicate  programmatic 
activities  for  the  operation  of  family 
medicine  training  programs  under 
section  786(a).  Tide  VII  of  tiie  PHS  Act 
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To  be  eligible  to  receive  nipport  for 
this  grant  program,  the  applicant  must 
be  a  public  or  nonprofit  private 
accredited  school  of  medicine  or 
osteopathy. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  flowing  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  in  |  57.1704: 

2.  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost  effective  manner 

3.  The  quaUficationa  of  the  proposed 
staff  and  faoilty  of  the  imit  and 

4.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

Section  780,  as  amended  by  Pub.  L 
100-007  requires  that  the  Secretary  shall 
give  priority  to  applicants  that 
demonstrate  to  the  satisfaction  of  the 
Secretary  a  commitment  to  family 
medicine  in  their  medical  education 
training  programs. 

A  special  consideratioD  will  be  given 
to  applicants  that  demonstrate  the 
potential  to  contimM  the  project  on  a 
self-sustaining  basis.  This  special 
consideration  was  implemented  as  a 
funding  preference  in  Fiscal  Year  1988 
and  the  Department  is  extending  it  in 
Fiscal  Year  1989. 

A  proposed  funding  priority  was 
published  in  the  Fedenl  Ragjalar  of 
October  7. 1988  (PR  39S28)  for  public 
comment  for  Grants  for  Departments  of 
Family  Medicine.  No  comments  were 
received  during  the  30-day  comment 
period.  Therefore,  the  funding  priority  as 
proposed  will  be  retained  as  follows: 

A  funding  priority  will  be  given  to 
applications  which  show  a 
representation  of  anderrepresented 
minority  faculty  in  a  family  medicine 
administrative  unit  which  is  at  least 
twice  the  National  average  IM  percent 
in  US.  medical  schools  and  can 
document  extent  of  net  increase  of 
anderrepresented  minority  faculty  in  the 
unit  (i.e..  Black.  Hispanic,  and  American 
Indian /Alaska  Native),  over  average  of 
the  past  three  yean. 

This  program  is  listed  at  13.984  in  the 
Catalog  of  Federal  Domeetic  Astiatance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 


DatwL  December  ZS.  ISSa 

Acting  Administrator. 

(FR  Doc.  80-87  Piled  1-3-4B;  8:45  am] 


Fbwi  Funiing  Prtortty  for  Qrants  for 
riuyianis  ror  i 


The  Health  Resource  and  Services 
Administration  announces  the  final 
funding  priority  for  Fiscal  Year  1980  for 
Grants  for  Programs  for  Physician 
Assistants. 

Section  788(d).  (formerly  section  783 
(a)),  authorizee  the  award  of  grants  to 
accredited  schools  of  medicine  or 
osteopathy  and  other  public  or  nonprofit 
private  entities  to  assist  in  meeting  the 
cost  of  planning,  developing  and 
operating  or  maintaining  programs  for 
the  training  of  physician  assistants  as 
defined  under  section  701(8)  of  the 
PubUc  Health  Service  Act  Pub.  L  100- 
807.  redesignated  section  783  to  788(d)  of 
thePHSAct 

To  receive  supixirt  {vograms  must 
meet  the  requirements  of  sections  701(8) 
and  788(d)  of  the  Act  and  program 
regiilations  implementing  these  sectiona 
published  at  42  CFR  Part  57.  Subparts,  H 
andL 

The  following  critafia  will  be 
considered  in  the  review  of  applications: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements  set  forth  in  the 
regulations: 

2.  The  potential  effectiveness  of  the 
project  in  carrying  out  the  purpoeea  of 
section  7a8(d)  of  the  PHS  Act  and  42 
CFR.  Subparts  H-L 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project 

4.  The  adequacy  of  the  project's  plan 
for  placing  gradnates  in  health 
manpower  shortage  areas; 

5.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  use  of  grant  fiuids; 

0.  The  potential  of  the  project  to 
continue  of  a  self-sustaining  basis  after 
the  period  of  grant  support  and 

7.  The  adequacy  of  the  project's  plan 
to  develop  and  use  methods  designed  to 
attract  and  maintain  minority  and 
disadvantaged  students  to  train  as 
physician  assistants. 

Proposed  funding  priorities  were 
published  in  the  Federal  Ragistar  of 
October  7. 1968  (FR  39530)  for  public 
comment  for  Grants  for  Programs  for 
Physician  Assistants.  No  comments 
were  received  during  the  90-day 
comment  period.  Therefore,  the  funding 
priorities  as  proposed  will  be  retained 
as  follows: 


In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to: 

1.  Projects  which  satisfactorily 
demonstrate  a  net  increase  in 
enrollment  of  underrepresented 
minorities  in  proportion  or  more  to  their 
numben  in  the  general  population  or 
can  document  extent  of  demonstrated 
net  increase  of  underrepresented 
minorities  (Le.  Black.  Hispanic  and 
American  Indian/Alaskan  Native)  over 
average  enrollment  of  the  past  three 
years  in  the  training  program. 

2.  Projects  in  which  substantial 
training  experience  is  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  migrant  health  center,  PHS  330 
community  health  center.  PHS  781 
funded  Area  Health  Education  Center, 
or  State  designated  clinic/center  serving 
underserved  population. 

3.  Applications  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambulatory  and  inpatient 
case  management  of  those  witti  HIV 
infection-related  diseases. 

4.  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer  developed  giddelines  and 
standards. 

This  program  is  Hstad  at  13.886  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  December  28, 1988. 
|ohn  H.  Kalao. 
Acting  Administrator. 
(FR  Doc  80-88  Filed  l-»-80;  8:48  am] 
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DEPARTMENT  OF  H0U8IMQ  AND 
URBAN  DEVELOPMENT 

Oftloo  of  AdntlnMratlon 

IDoetotNaH-M-1t1«I 

Submtoaton  of  Propo— d  InforwMow 
CoHaction  to  0MB 


r.  Office  of  Administration.  HUD. 
ACWOW:  Notice. 

iUMMOwr  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Bndget  (OMB)  for 
review,  as  required  by  the  Paperwoik 
Reduction  Act  The  Etepartment  is 
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soliciting  public  comments  on  the 
subject  proposal. 

ADORCSt:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building.  Washington. 
DC  20503. 
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KTioN  contact: 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

•U^MJBKNTAIIV  MFOMNATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  36). 

The  Notice  listo  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
niuiber,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response,  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familitir  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.Q  3507:  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  US.C.  3535(d). 

Date:  December  2, 1988. 

|ohn  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  203  (K)  Maximum  Mortgage 
Worksheet 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 


form  is  used  by  the  HUD  Review 
Appraiser  or  the  Direct  Endorsement 
Lender  to  determine  the  mmcinn^ip 
insurance  mortgage  amoimt  on  a 
property. 

Form  Number  HUD-92700. 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On 
OccasioiL 

Reporting  Burden:  Maximum 
mortgage  worksheet  Number  of 
respondents  2.500,  times  frequency  of 
response  1,  times  houre  per  response  0.5. 
equals  burden  houn  1.250. 

Total  Estimated  Burden  Hours:  1,250. 

Status:  New. 

Contact-  Kenneth  L  CrandaU.  HUD, 
(202)  755-6720:  John  Allisoa  OMBS. 
(202)395-6880. 

Date:  December  2, 1988. 
[FR  Doc  89-73  Filed  1-3-89:  &45  am] 
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[Dodtat  Na  N-M-1915] 

NoMco  of  Subwtoilon  of  Propoaed 
Infofmation  Cotoction  to  OMB 

aomcr.  Office  of  Administration.  HUD. 
action:  Notice. 


:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Cfepartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADORCSS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desli  Officer.  Office 
of  Management  and  Budget  New 
Executive  Office  Building.  Washington. 
DC  20503. 

RM  Fwmwi  mrmmation  contact: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street, 
Southwest  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLBKNTARY  WrOWMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal*  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
nimiber,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  Mill  be  required;  (7)  an 
estimate  of  the  total  ntmibera  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
■  information  collection  requirement  and 
(9j  the  names  cind  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Sec.  3507  of  the  Paperworii 
Reduction  Act.  44  U.S.C  3507;  Sec  7(d)  of  the 
Department  of  Housing  and  Url>an 
Development  Act  42  U.S.C  3535(d). 

Date:  December  28, 198& 
John  T.  Mmphy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal-  Titie  I  Lender  Approval  Forms 
and  .Associated  Recordkeeping 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
HUD  programs  under  Title  I  of  the 
National  Housing  Act  ensure  eligible 
lenders  against  losses  which  they  may 
sustain  as  a  result  of  property 
improvement  and  manufactured 
housing  loans.  These  forms  are  used 
to  verify  lender  information  in 
connection  with  reviewing  or 
monitoring  their  approval  status. 

Form  Number  HUD-02001-L.  92001-LC. 
92001-LD.  92001-La  and  92001^JC 
92001-LV 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit  Federal  Agencies  or 
Employees.  Non-Profit  institutions, 
and  Small  Businesses  or 
Oi*ganizations 

Frequency  of  Submission:  On  Occasion 
and  Annually 

Reporting  Burden: 
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Total  Estimated  Burden  Houn:  10650 

Status:  Reviiion 

Contact  Sandra  L  Allison.  HUD,  (202) 

755-6924;  John  AlUsoa.  OMB.  (202) 

395-688a 

Dal*  DocamiMr  2&  1908. 
(Fit  Doc  ae-74  PU«1 1-3-80: 8:4S  an) 


OEPARTIENT  OF  THE  INTERIOR 


The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]: 

Applicant:  Larry  B.  Johnson,  Pboenix, 
AZ,  PRT-73379e. 

The  applicant  requests  a  permit  to 
purchase  one  male  and  two  female 
Diana  monkeys  [Cercopithecut  diana) 
from  Monkey  Jungle,  Miami.  Florida. 
and  export  the  monkeys  in  foreign 
commerce  to  the  Guadalajara  Zoo, 
Mexica  for  purposes  of  public  (Usplay 
and  captive  propagatioa 

Applicant  International  Animal 
Exchange.  Inc.  Pemdale.  ML  Pm*- 
730327. 

The  applicant  requests  a  permit  to 
purchase  one  pair  of  captive-hatched 
Andean  condors  [VuJtur gryphus)  from 
the  San  Antonio  Zoo,  San  Antonio, 
Texas,  and  one  female  captive-hatched 
Andean  condor  from  the  Buffalo  Zoa 
Buffalo.  New  York,  and  export  the  birds 
in  foreign  commerce  to  the  Nagasaki 
Bioparli,  Japan,  for  purposes  of  public 
display  and  captive  propagation. 

Applicant  Panaewa  Reforest  Zoa 
Hilo.  HL  PRT-733616. 

The  applicant  requests  a  permit  to 
take  (capture,  radio  tag  and  release) 
fledgeling  Hawaiian  hawks  (Buteo 
solitarius]  for  surveys  of  dispersal 
eventual  courtship  and  pair  bonding  to 
gain  data  to  improve  captive-breeding 
techniques. 


Applicant  New  York  2Ux>logical 
Society.  Bronx.  NY.  PRT-732S22. 

The  applicant  requests  a  permit  to 
import  two  pair  (2^)  of  captive4)orn 
BIythe's  tragopans  [Tragopan  blythii] 
from  Glenn  Howe,  Ontario.  Canada  fbf.., 
the  purpose  of  captive  propagation. 

Applicant  American  Museuokof 
Natural  History,  New  York.  New  York. 
PRT-733576. 

The  applicant  requests  a  permit  to 
import  two  Bahamian  parrot  chicks 
[Amaxona  leucocephala]  that  were 
found  dead  in  their  nests  on  Abaco 
Island.  Bahamas,  for  use  in  the  scientific 
study  of  parrot  systematics. 

Applicant  Alameda  Park  Zoo. 
Alamogordo.  NM.  PRT-73358S. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
captive-bom  male  ocelot  {Felis  pardalis) 
from  the  Woodland  Park  Zoological 
Gardens,  Seattle.  Washington,  rar 
educational  and  breeding  purpoees. 

Documents  and  other  tmbnnation 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  houn  (7:46  am  to  4:15  pm) 
Room  403, 1375  iC  Street  NW., 
Washington.  DC  2000S,  or  by  writing  to 
the  Director.  U3.  Office  of  Management 
Authority.  P.a  Box  27329.  Washington. 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  December  22. 1988. 


Chief.  Branch  ofPennits,  US.  OffioB  of 

Managemeat  Authority. 

[FR  Doc  80-0  FUad  l-3-80(  8e4S  ami 


noDoe  or  nvoMpi  or  MppHcmon  nir 


The  public  is  invited  to  comment  oo 

the  following  application  for  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 


Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U3.C  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (SO  CFR  Part  IS). 

Applicant's  Name:  U.S.  nsh  ft 
WikHife  Service,  Alask»  Office  of  Fish  ft 
Wildlife  Research.  KHl  B.  Tudor  Road. 
Anchorage,  Alaska  90S03,  Hie  na  PRT" 
600038. 

Type  of  Permit  Scientific  Research. 

Name  and  Number  ofAnimaJt:  Polar 
bear  [Ursus  maritimus):  unlimited. 

Summary  of  Activity  to  be 
Authorized  llie  applicant  proposes  to 
import  export  and  reexport  body  parts, 
including  blood  samples,  tissue  samples, 
teeth  and  bone  samples  between  the 
United  States.  Canada  and  the  Soviet 
Union  for  ongoing  polar  bear  research 
efforts. 

Source  of  Marine  Mammals  for 
Display:  Samples  to  be  exported  will  be 
collected  frmn  animals  live-captured  in 
Alaska  under  the  Service's  current  take 
permit  PRT-«90038.  Samples  will  be 
imported  from  Canada  and  the  Soviet 
Ui^on  and  reexported  to  same. 

Period  of  Activity:  through  1900. 

Conciurent  with  the  publication  of 
this  notice  in  the  Federal  Registas.  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advison  for 
their  review 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application^ 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  U.S.  Fish  and  WUdUfe  Service 
(OMA),  P.O.  Box  27329.  Washington.  DC 
20038-732a  within  30  days  of  the 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  ^ve  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connections 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7'.45  am  to  4:15  pm)  in  Room  400, 1375 
'X'  Street  NW..  Washington.  DC 


>--r" 
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Dated-  December  23, 1988. 
RJC  KobiuMn, 

Chief,  Branch  of  Permits.  Office  of 

Management  Authority. 

[FR  Doc  89-10  Filed  1-3-80;  8:45  am] 


New  Yorli  State  Depertment  of 
Environmental  Conaervatlon,  Division 
of  FMi  and  WNdlfe;  Notice  of  Intent 
To  Prepere  a  Draft  Environmental 
Impact  Statement  on  tfie  Northern 
Montezuma  Wetland  Protect,  and 
Notice  of  Scoping  Meeting 

CO-LEAD  AQENau:  U.S.  Fish  and 
Wildlife  Service,  Interior  N.Y.S. 
Department  of  Environmental 
Conservation. 
action:  Notice. 

SUMMARv:  Notice  is  hereby  given  tfiat 
the  U.S.  Fish  and  Wildlife  Service  and 
the  New  York  State  Department  of 
Environmental  Conservation,  as  co-lead 
agencies,  are  gathering  information  in 
order  to  prepare  an  Enviroimental 
Impact  Statement  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  State  Environmental 
Quality  Review  Act  {SEQR1  for  a 
Proposal  to  protect  and  manage  the 
natural  resource  values  of  the  Northern 
Monteziuna  Wetlands  complex  located 
in  Wayne.  Seneca  and  Cayuga  counties 
of  western  New  York. 

The  project  area  includes 
approximately  25.000  acres  of  wetland 
and  associated  uplands  lying  contiguous 
with  the  Montezuma  National  Wildlife 
Refuge,  and  the  State-owned  Howlands 
Island,  Cayuga  Lake  and  Crusoe  Lake 
Wildlife  Management  Areas.  The 
purpose  and  goals  of  the  project  are  to 
protect  wetland  habitats  of  this  major 
migratory  bird  staging  area,  protect  and 
enhance  bald  eagle  nesting  habitat 
restore  depleted  agricultural  mncklands 
to  their  original  wetland  state,  make 
these  lands  accessible  for  compatible 
recreational  and  educational  uses,  and 
maximize  the  inoduction  of  waterfowl 
and  other  wetland  wildlife  on  these 
lands  through  management 

Notice  is  also  given  that  a  public 
scoping  meeting  will  be  held  at  the  time 
and  place  given  below  to  (1)  provide  a 
brief  description  of  the  proposal  for 
informational  purposes.  (2)  identify 
alternatives,  environmental  impacts  and 
issues  that  should  be  addressed  in  the 
Draft  Environmental  Impact  Statement 
(3)  identify  other  environmental  review, 
consultation,  coordination,  clearance,  or 
permit  requirements  associated  with  the 
proposal,  (4)  describe  the  role  of  the 
Environmental  Impact  Statement  in  the 
planning  and  decision-making  process. 


and  (5)  establish  projected  time  frames 
for  preparing  the  Drafi  Enviroiunental 
Impact  Statement 

These  Notices  are  provided  as 
required  by  the  National  Environmental 
Policy  Act  and  implementing  regulations 
(40  CFR  Parts  1500-1508)  and  the  New 
York  State  Environmental  Quality 
Review  Act  and  implementing 
regulations  (6  NYCRR  Part  617). 

DATES  AND  ADDRESSES:  The  Scoping 
Meeting  will  be  held  on  February  22, 
1989  at  the  Montezuma  National 
Wildlife  Refuge  Visitor  Center,  Rts.  5  ft 
20,  Seneca  Falls.  New  York,  from  12:00 
p.m.-10:00  pjn. 

Formal  presentations  will  be  held  at 
12:00,  2:00, 4.-00  and  7iX)  p.m.  Prior  to  this 
date  persons,  agencies  and 
organizations  who  desire  to  present 
materials  during  the  scoping  meeting  are 
requested  to  give  written  notification  to 
one  of  the  contact  persons  below. 

Written  comments  regarding  the 
above  subject  may  also  be  submitted  to 
one  of  the  contact  persons  below  prior 
to  the  scoping  meeting  (»  30  days  after. 
Such  written  comments  will  be 
considered  along  with  any  oral 
statements  made  at  the  scoping  meeting. 

Contact  Persons:  Donald  Slingerland, 
NYSDEC  Wildlife  Resources  Center. 
Dehnar,  NY  12054, 518-09-0725,  or 
Walter  Quist  USFWa  1  Gateway 
Center,  Suite  700,  Newton  Comer.  MA 
02153. 617-065-5100  ext  4ia 

SUPnaiENTAIIV  mFORMATKM:  The 
Draft  Environmental  Impact  Statement 
will  present  a  number  of  alternative 
actions  which  could  be  implemented  to 
accomplish  the  goals  of  the  project  The 
Proposed  Action  for  the  U.S.  Fish  and 
Wildlife  Service  and  the  State  of  New 
York  is  to  acquire  real  property,  reel 
property  interests  and  cooperative 
agreements  throtigh  landowner 
negotiations  and  to  implement 
management  plans  on  the  area  in 
support  of  objectives  established  for  The 
North  American  Waterfowl 
Management  Plan's  Lower  Great  Lakes/ 
St  Lawrence  Basin  Joint  Venture.  AH 
viable  alternatives  are  open  for 
consideration  and  no  final  decision  wiD 
be  made  until  such  time  as  the  public 
has  had  additional  opportunity  to 
comment  on  the  proposal  through  the 
SEQR/NEPA  process.  The  Draft 
Environmental  Impact  Statement  will 
include  a  No  Action  alternative,  the 
Proposed  Action,  and  primary 
alternatives  which  are  reasonable 
courses  of  action,  and  secondary 
alternatives  which  will  include  actions 
considered  but  determined  not  to  be 
reasonable  in  accomplishing  goals  and 
objectives,  including  actions  that  may 


be  taken  by  othere  outside  c^  state  and 
federal  governments. 

A  Draft  Environmental  Impact 
Statement  will  be  prepared  after 
comments  have  been  received  at  the 
scoping  meeting  and  as  a  result  of  this 
notice.  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
public  review  will  be  announced  in  the 
Federal  Register,  Environmental  News 
Bulletin,  area  newspapers,  and  direct 
mailings. 

Federal  Author  Walter  Quist  U.S. 
Fish  and  Wildlife  Service.  1  Gateway 
Center,  Newton  Corner,  MA  02156. 

Date:  December  27, 1988. 
|amM  F.  Gillett 
Deputy  Regional  Director. 
[FR  Doc  89-28  Filed  1-3-89: 8:i5  am] 


Bureau  Of  Land  Management 

[CA-010-09-4312-13;  CA  239S2] 

Realty  Action;  Exchange  of  Pultic  and 
Private  Lands  m  B  Dorado.  NV,  Plaoar. 
San  Diego,  Tuolumne,  YuIm,  and  Mono 
Counties,  CA 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  the  Realty  Action; 
Exchange  of  Public  and  Private  Lands 
(CA  23982). 

SUMSiARV:  The  following  described 
public  lands  are  being  considered  for 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978  (43  U.S.C  1716). 

tfnte. — Not  all  of  the  lands  identified  Ixlow 
will  be  involved  in  the  exchange:  Some  may 
be  deleted  to  eliminate  possible  coafUcU  that 
could  arise  during  processing.  The  final 
selection  of  properties  will  be  made  to 
adiieve  comparattle  values  between  the 
offered  and  selected  lands. 

Selected  Public  Land 

EJ  Dorado  County.  California 

T.  11  N..  R.  10  E.,  M.DJ^. 

Sec  12.  loU  12. 13, 14,  2a  21.  22,  23,  27.  28. 
aa  31.  32.  33. 
T.  12  N.,  R.  10  E..  UJiM., 

Sec  1.  loU  1.  2.  SWViNEV^ 

Sec  2,  all  public  land  in  the  EVi,  aD  public 
landintheWV4NWy«; 

Sec  3  lot  1: 

Sec  15,  all  public  land; 

Sec  17.  loU  11, 19-28  inclusive.  E^iSWf^ 

Sec  21.  N^U4EV«.  SEy«NE%; 

Sec  22,  loU  7,  & 
T.  12  N„  R.  11  E..  M.DM.. 

SecacSEWNW^ 
T.  13  N..  R.  10  E.,  MDJ^, 

Sec  32.  lots  1,  2,  NE%NEy4: 
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Sec  }4.  loU  4.  S.  ft.  and  all  public  land  in 
the  NVk.  all  pubUc  land  in  the  N^SWK. 

Nevada  Couaty,  California 

T.1SM.R.9&.MJ)1<L. 

Sk.  28,  NWKSE^  8WV;SW^ 
T.  16  N.  R.  9  B.  MDJtC 

Sec  17,  lota  29,  SO,  91: 

Sw.  aa  all  public  land  in  the  NHNWH: 

Sec22.SW%SWM. 
T.  16  N^  R.  10  B,.  MDJ4^ 

Sec  IS,  tots  3  and  «. 
T.17N^R.8K.MJXM. 

SaclZtollSBV^NEV^EV^NWK.    ' 
T.  17  N^  R.  9  B..  MDJmL. 

Sec  S.  toU  S,  11.  IZ  BVbEVUWtU<IW^ 
SEVWWV4; 

Sec<totlS,SV^NE^ 

Sec  5.  lot  a  9; 

Sec  6,  lot  20; 

Sec  7.  lots  17-27  inchisive: 

Sec  8.  loU  a.  7.  9.  la  11. 12.  IX  SW^^SWM; 

Sec  9.  E^SEV*: 

Sec  la  tots  la  11. 12. 13.  SWV^  N^SEW. 
NV^SMSE^^: 

Sec  la  ^ffi^^NB%. 
T.17N,R.10E„MJ)At. 

Sec  2a  SE^^SEV^: 

Sec  21.  SWKNB^NEV^.  S^NW%NE%. 
EHSWV^NE^  W%SE%NE^ 

Sec  28.  lots  5.  a  7. 
T.  18  N^  R.  9  R.  MDAL. 

Sec  32.  WViNEW.  SE^NEK.  NWV'4SEV4: 

Sec  34.  all  public  land  in  the  SVi. 

Placer  County.  California 

T.  14  N,  R.  10  B,.  MJ)J4.. 

Sec  14.  tot  a  NWKSW^: 
Sec  la  S^: 
Sec  22,  all  public  land. 
T.  15  N.  R.  10  B..  MJ}J4^ 
Sec  14.  tots  1. 2.  a  N^NEV^: 
Sec  2a  SWSMNE^.  N^SE^  SWS4SEV^. 

NWV4SEV^SE^: 
Sec  2a  loU  1,  a  a  9.  ll.  WViNWV«S 

wv^.swyiSwy4.  s^SEy4SW% 

(including  poiiioa  of  MS  laaa  lot  90),  and 

MS  2339; 
Sec  27,  all  public  land  (excluding  tots  1. 2, 

19. 2a  2a  30): 
Sec  2a  lots  la  23; 
Sec  31,  all  public  land  in  the  SEV4: 
Sec  3Z  all  public  land  in  the  S%; 
Sec  33.  loU  53,  67,  7a  71.  72.  7a  7a  7a  77; 
Sec  34.  all  public  land: 
Sec  3a  WV%NEK.  NVfcNVhNW^ 

8WV4NWViNW%.  WV%SWV4NWV^. 
T.  10  N.  R.  11  B..  MJ)J^ 
Sec  32.  NWV4NE%. 

Son  Diego  County.  California 

T.  10  S.  R.  3  W,.  SAM,. 
Sec  sa  NWV^NW%. 

Tuolumne  Coanty,  California 

T.  2  N..  R.  14  E..  MJ}  J^ 
Sec  a  NWMSEMNEW.  SWV^NEV*. 
WHSEy4.  S%NEV4SEV4. 

Yuba  County.  California 

T.  17  N..  R.  7  E.  MJ)Jkl. 

Sec  a  tot  a  SWy4NEV4.  NWV4SEV4. 
T.  18  N..  R.  7  E,  MX)At. 

Sec  2a  toU  1.  a 
T.  19  N.  R.  6 E..  M.DAL. 

Sec  la  tou  1.  a  a  a  a  a  7.  NWV4NWV4; 

Sec2aSWViiSWy4; 


Sec  Sa  NWt4NE%. 

Aggregating  approxlmataly  aTtXMX)  acres, 
more  or  MM. 

In  exdiange  for  tome  of  the  above 
paitxU,  the  United  States  will  acquire 
tlie  following  described  private  lands 
from  the  Trust  for  PubUc  Land.  116  New 
Montgomery  Street.  San  Frandsca 
California  94106: 

Offiand  Private  Land 

Mono  County.  Califomia 

T.3N,R.25B..MJ)>fL. 
Sec  la  SWMSWVt.  SWt4SEM; 

Secaaswv^sw^- 

Sec  22,  BMEVi: 

Sec  2a  WVWEK.  SE\4NE%.  WMWV^ 

EHSWK.  NMSE^  SEV^SE^ 
Sec  2a  NWV^NWM: 

Sec  27.  NMNEM.  SWKNEy4.  NE^4NWy4; 
Sec29.NW^NW^ 
Aggregating  lOOOOO  acres,  more  or  less 

surpLEMDrranv  mmaumfm.  The 
ptirpose  of  tills  exchange  is  to  acquire 
the  non-Federal  lands  which  have  high 
public  values  for  wildlife  habitat  and 
recreation.  These  lands  are  an  important 
fawning  area  for  mule  deer  and  nesting 
area  for  waterfowl.  The  area  receives 
heavy  use  for  recreation  because  of  its 
spectacular  scenic  vistas.  The  public 
interest  will  be  well  served  by 
completing  the  exchange. 

Luids  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

(1)  A  reservation  to  the  United  States 
for  a  ri^t-of-way  for  ditdies  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  20, 1890  (43  U.S.C  945) 

(2)  Authorized  pipelines,  power  linea 
roads,  hi^ways.  telephone  linea 
mineral  leases  and  any  other  authorized 
land  uses  will  be  identified  as  prior 
existing  rights. 

(3)  All  necessary  clearances  for 
archaeology,  rare  plants  and  animals 
shall  be  granted  prior  to  conveyance  of 
titie. 

(4)  Grazing  operators  that  will  have 
their  allotments  affected  by  this 
exchange  are  entitled  to  a  2-year 
adjustment  period  However,  a  lessee 
may  waive  this  2-year  notice. 

(5)  The  right  to  itself,  its  permittees  or 
licensees,  to  enter  upon,  occupy  and  use, 
any  part  or  all  of  that  portion  of  Lot  1 
and  the  W>4NWV4.  Sea  13.  T.  19  N..  R.  6 
E..  KLD  Jkl.  lying  within  20  feet  of  the 
centerline  of  the  transmission  line  right- 
of-way  of  the  Pacific  Gas  &  Electric 
Company  (Power  Project  No.  1406)  for 
the  purposes  set  forth  in  and  subject  to 
the  conditions  and  limitations  of  section 
24  of  the  Federal  Power  Act  of  June  10. 
192a  as  amended  (16  U.S.C  818). 

This  notice,  as  provided  in  43  CFR 
2201.1(b),  shall  segregate  the  public 


lands  that  are  being  considered  for  this 
exchange.  By  publication  of  this  notice, 
those  vacant  unappropriated  and 
unreserved  public  lands  described 
above  are  segregated  from  setUement 
location  and  entry  under  the  pubUc  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  The 
segregative  effect  shall  terminate  upon 
issuance  of  patent  or  upon  publication 
in  the  Fadeni  Ragistar  of  a  termination 
of  the  segregation,  or  two  (2)  years  from 
the  date  of  this  notice,  wfaicbever  occurs 
first  This  action  is  necessary  wdiile 
eliminating  conflicting  encumbrances  on 
the  public  lands  during  exchange 
processing. 

DATC  On  or  before  February  21. 1989. 
interested  parties  may  subinit  comments 
to  the  District  Manager  at  the  following 
address.  Any  comments  submitted  need 
to  specify  which  parcel  is  being 
commented  on. 

Aoomss:  Comments  should  be  sent  to 
the  District  Manager  in  care  of  the  Area 
Manager,  Folsom  Resource  Area  Office. 
63  Natoma  Street  Folsom.  CA  95630. 
FOR  FunrrNBi  wirowMATioii  contact: 
Mike  Kelley,  Folsom  Resource  Area 
Office.  (916)  985-4474.  or  at  the  address 
listed  above. 

Date:  December  2a  196a 
Nancy  J.  Cotner, 

Associate  District  Manager,  Bakerafield. 
[FR  Doc  89-01  Piled  1-3-80:  &45  am) 
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Minerals  ManagefMnt  S«rvlc« 
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8tMlf(0C8) 
sCMnvnc  vuiiNiMiwet 
Agenda  of  Ptonary  Seeeion 


This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  Pvb.  L  92-463. 
5  U.S.C  Appendix  L  and  the  Office  of 
Management  and  Budget  Circular  A-63, 
Revised. 

The  OCS  Advisory  Board  Scientific 
Committee  will  meet  in  plenary  session 
at  the  Sheraton  International 
Conference  Center,  11810  Sunrise  Valley 
Drive.  Reston,  Vlr^nla  22091  (telephone 
703-620-0000).  from  8:00  a.m.  to  5.^  p.niu 
on  February  23, 1989.  and  from  BrOO  a.m. 
to  5:00  p.m.  on  February  24, 1989. 

The  agenda  for  the  meetings  will 
Include  the  following  subjects: 

•  Update  on  the  Bnvlromnental 
Studies  Program  for  the  Regional  and 
Headquarters  Offices: 

•  Update  on  the  Long-Range  Studies 
Plan  for  the  Environmental  Studies 
Program; 
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•  Discussion  of  the  results  of  the 
Scientific  Committee  Fisheries  Task 
Force; 

•  Report  on  the 'Toxicity  of  Oil  and 
Chemical  Dispersants"  study  being 
performed  by  the  Atlantic  OCS  Region 
and  the  Gulf  of  Mexico  OCS  Region;  and 

•  A  report  from  the  National 
Academy  of  Sciences. 

The  meetings  are  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-first- 
served  basis.  AO  inquiries  concerning 
these  meetings  should  be  addressed  to: 
Dr.  Don  Anrand  Chief,  Branch  of 
Environmeatal  Studies,  Offshore 
Environmental  Assessment  Division, 
Minerals  Managemoit  Service.  U^. 
Department  of  the  Interior,  12203 
Sunrise  Valley  Drive,  Reston.  Virginia 
22091:  telephone  (703)  646-7729. 

Dale:  December  2a  196a 

Wm.  D.  Bettenbacg. 

Associate  Director  for  Offshore  Minerals 

ManagewetiL 

[FR  Doc  80-24  FUed  l-S-89: 8:45  am) 


National  Park  Sarvica 

Draft  Colorado  Rtver  Management 
Plan  and  Environmental  Aaaaaament; 
Grand  Canyon  national  Parte,  AZ^ 
fcxiansion  or  ruoac  neview  penoo 


:  The  Notice  of  Availability  of 
the  Draft  Colorado  River  Management 
Plan  and  Environmental  Assessment 
Grand  Canyon  National  Park,  was 
announced  in  the  Federal  Register,  VoL 
53,  No.  226.  Monday,  November  28. 1986. 
The  public  review  period  for  the  Plan 
and  Assessment  has  now  been  extended 
to  January  20, 1989. 

ADORESSES:  Comments  on  the  Plan  and 
Assessment  or  requests  for  copies 
should  be  addressed  to  the 
Superintendent  Grand  Canyon  National 
Park.  P.O.  Box  129,  Grand  Canyon,  AZ 
86023. 

Date:  Decanter  la  IMa 
W.  LbimO  WUla, 

Acting  Regioaal  Director,  Western  Region. 
[FR  Doc  80-60  Filed  1-3-89;  a45  am) 

SMJJNQ  COOC  4>1»-Ja4i 

Bureau  of  Reclamation 
(INT-OCS-«»-601 

American  Rtver  Service  Area  Water 
Contracting  Program,  Caltfomla 

AOENCV:  Bureau  of  Reclamation  (USBR). 
action:  Notice  of  availability  and  notice 
of  pubHc  hearing  for  draft  environmental 

impact  statement  (DEIS). 


r.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1909  (as  amended),  the 
Bureau  of  Reclamation  (Reclamation) 
has  prepared  a  draft  environmental 
impact  statement  PEIS)  for  resumption 
of  long-term  contracting  of  up  to  317.150 
acre-feet  per  year  (af /yr]  of  available 
and  uncommitted  water  fivm  the 
Centi^  Valley  Project  (CVP).  I 

DATES:  The  DEIS  is  available  for  public 
review  for  60  days.  Written  comments 
should  be  submitted  on  or  before  March 
3, 1969.  to  the  Regional  Director,  at  the 
address  below,  to  be  considered  in  the 
preparation  of  the  final  EIS. 
ADORESSCS:  Single  copies  of  the  DEIS 
are  available  on  request  to  the  Regional 
Director,  Bureau  of  Reclamation.  Mid- 
Pacific  Region  (MP-750),  2800  Cottage 
Way.  Sacramento,  CA  95825;  Telephone 
(916)  978-5130. 

Copies  of  the  DEIS  are  available  for 
public  inspection  and  review  at  the 
following  locationr 
Bureau  of  Reclamation,  Environment 

and  Planning  Branch,  U.S.  Department 

of  Interior.  18th  &  C  Stilts,  NW., 

Room  7455,  Washington.  DC  20240 
Bureau  of  Reclamation,  Mid-Pacific 

Region  Project  Offices: 

Folsom  Office,  7794  Folsom  Dam 
Road,  Folsom,  CA  95630 

Fresno  Office.  1130  "O"  Street  Fresno. 
CA  93721 

Shasta  Dam  Office,  Shasta  Dam,  CA 
96003 

Tracy  Office,  Kelso  Road,  Ttacy.  CA 
95378 

Trinity  River  Basin  Field  OfBce, 
Weavervitle.  CA  96093 

Willows  Office.  1140  Westwood. 
Willows.  CA  95888 
Libraries: 
Bureau  of  Redamation.  Redamatioo 

Library,  Room  W-152S,  2800  Cottage 

Way,  Sacramento.  CA  95825; 

Telephone:  (916)  978-5130 
Bureau  of  Reclamatioa  Denver  Office 

Library,  Denver  Federal  Center,  6th 

and  Kipling.  Building  67,  Room  167, 

Denver.  CO  80225 
Central  libraries  throughout  California 

FOR  niRTNER  INFORMATION  CONTACT: 

Mr.  Bill  Payne  (Team  Leader,  Mid- 
Pacific  Region,  Sacramento,  CA),  (916) 
978-548B:  or  Dr.  Wayne  O.  Deason 
(Manager,  Environmental  Services, 
Denver.  CO),  (303)  236-9336. 
supPLBiBrr ARV  niformation:  The 
water  proposed  for  contracting 
originates  from  existing  storage  facilities 
in  the  American  River  Division  and 
would  be  used  to  meet  agricultural  and 
mimidpal  and  industrial  (M&I)  needs  in 
the  American  River  Service  Area. 
Program  objectives  iitdude:  (1) 
Equitably  allocating  the  remaining  CVP 


yield,  considering  original  congressional 
legislation,  other  authorized  project 
functions,  and  California  water  rights 
law  and  area  of  origin  policies:  (2) 
optimizing  the  amount  of  water 
available  for  beneficial  use.  considering 
conjunctive  use  of  surface  water  and 
groimdwater  for  agricultural  MAL  and 
refuge  use,  and  offstream  storage  at 
wildlife  refuges;  (3)  increasing  the 
amount  of  water  available  for  beneficial 
uses  within  California's  Central  Valley: 
and  (4)  optimizing  economic  returns  at 
the  local,  regional,  and  national  levels. 

In  addition  to  the  American  River 
Water  Contracting  DEH&.  Reclamation  is 
preparing  similar  EIS's  for  the 
Sacramento  River  and  Delta  Export 
Service  Areas.  In  total,  the  actions 
proposed  in  the  three  EIS's  would 
allocate  approximately  1.5  milhon  af/yr. 
Each  EIS  focuses  on  a  common  set  of 
CVP-wide  water  allocation  alternatives 
and  describes  the  regional  impacts  of 
water  contracting  within  a  particular 
service  area.  Also,  each  EIS  includes  a 
common  cumulative  impact  assessment 
which  focuses  on  CVP-wide  impacts 
associated  with  water  contracting  in  all 
three  service  areas.  General  anat3fse8  of 
site-specific  impacts  associated  with 
contracting  with  individual  agencies  is 
also  included  to  assist  in  program 
decision-making. 

The  water  contracting  EIS's  will  serve 
as  the  first  tier  of  environmental  review 
by  assessing  broad  generic  regional  and 
cumulative  impacts  associated  with 
water  contracting.  The  water 
contracting  EIS's  will  provide  NEPA 
compliance  for  Reclamation's  proposed 
water  allocations  within  each  of  the 
three  service  areas.  Subsequent  site- 
specific  NEPA  environmental  reviews, 
of  much  narrower  scope,  will  be 
conducted  prior  to  execution  of 
contracts  with  each  individual  agency 
included  in  Reclamation's  proposed 
action. 

Alternatives  to  the  proposed  action 
include:  contracting  on  a  dependable 
supply  basis  to  maximize  the  amount  of 
water  which  could  be  contracted  to 
meet  CVP  needs;  giving  priority  to 
agricultural  and  MAI  needs  within 
constructed  CVP  units:  giving  priority  to 
agricultural  and  M&l  needs  in  areas  of 
origin:  providing  water  for  agricultiire 
and  MftI  i>eeds  in  the  Delta  Export 
service  area:  giving  priority  to  refuge 
and  instream  flow  needs:  providing  for  a 
combination  of  refuge,  M&L  and 
American  River  instream  needs:  giving 
priority  to  recreation  needs;  and  No 
Action.  Major  enviroiunental  issues  are 
related  to  vegetation  and  wildUfe; 
fisheries:  recreation;  groundwater  and 
economics. 
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Fonnal  public  hearing*  to  accept 
pnblic  teetimony  and  comments  on  the 
adequacy  of  the  draft  environmental 
impact  atatementa  will  be  conducted 
during  January  and  February  1968.  at  the 
following  locations: 


Tuesday.  Jan.  SI. 


Thiuwlajr.  Feb.  2. 


Monday,  Feb.  Sl. 


Blue  Gum  Restaurant 
Highway  9eW. 
Willow*.  CA  95988. 

Holiday  Inn/ 
Holidome.  Sierra 
Room.  532lDate 
Avenue, 
Sacramento.  CA 
SSMl. 

Center  Plaza  Holiday 
I"",  Conference 
Center.  2233 
Ventura.  Fresno.  CA 
93721. 
Wednesday.  Feb.  S—  Concord  Hilton. 

Baldwin  ft  Chabot 
Rooms,  1970 
Diamond  Blvd.. 
Concord.  CA  94S2a 


All  hearings  will  begin  at  7:00  p.m.  A 
time  limit  on  oral  testimony  from  any 
individual  or  organization  may  be  set  to 
assure  that  all  those  present  have  an 
opportunity  to  present  their  comments. 
Persons  wishing  to  assure  that  their 
testimony  becomes  a  port  of  the 
permanent  record  of  the  proceedings 
should  be  prepared  to  present  an  oral 
summary  of  any  written  testimony  they 
wish  to  present  All  testimony — written 
or  oral— will  be  used  in  prepculng  the 
final  EIS's. 

December  22. 1988. 

|oeD.Han. 

Deputy  CoauniMMioner. 

[FR  Doc  80-17  Filed  1-3-88;  8:45  am] 
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;  Bureau  of  Reclamation  (USBR). 

:  Notice  of  availability  and  notice 
of  public  hearing  for  draft  environmental 
impact  statement  (DEIS). 


r.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  19ea  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
has  prepared  a  draft  environmental 
impact  statement  (DEIS)  for  resumption 
of  long-term  contracting  of  up  to  879.800 
acre-feet  per  year  (af/yr)  of  available 
and  uncommitted  water  from  the 
Central  Valley  Project  (CVP). 
DATn:  The  DEIS  ia  available  for  public 
review  for  80  days.  Written  comments 
should  be  submitted  on  or  before  March 


3. 1968.  to  the  Regional  Director,  at  the 
address  below,  to  be  considered  in  the 
prepration  of  the  final  EIS. 
AOMWSaa:  Single  copies  of  the  DEIS 
are  available  on  request  to  the  Regional 
Director,  Bureau  of  Reclamation.  Mid- 
Pacific  Region  {MP-750).  2800  Cottagge 
Way,  Sacramento,  CA  95825;  Telephone 
(916)  978-513a 

Copies  of  the  DEIS  are  available  for 
public  inspection  and  review  at  the 
following  locations: 
Bureau  of  Reclamation.  Environment 

and  Planning  Brandi.  U.S.  Department 

of  Interior,  18th  &  C  Streets.  NW., 

Room  7455,  Washington.  DC  20240 
Bureau  of  Reclamation.  Mid-Padfic 
Region  Project  Offices: 

Folsom  Office.  7794  Folsom  Dam 
Road.  Folsom.  CA  95630 

Fresno  Office,  1130  "O"  Street  Fresno, 
CA  93721 

Shasta  Dam  Office,  Shasta  Dam.  CA 
96003 

Tracy  Office,  Kelso  Road.  Tracy,  CA 
95378 

Trinity  River  Basin  Field  Office, 
Weaverville,  CA  96093 

Willows  Office,  1140  Westwood. 
Willows.  CA  95988 
Libraries: 
Bureau  of  Reclamation.  Reclamation 

Library,  Room  W-152e.  2800  Cottage 

Way,  Sacramento,  CA  95825: 

Telephone:  (916)  978-5130 
Bureau  of  Reclamation.  Denver  Office 

Library.  Denver  Federal  Center,  6th 

and  Kipling.  Building  67,  Room  167, 

Denver,  CO  80225 
Central  libraries  throughout  California 
FOR  RNTTHCR  »OaiMTIOIl  COMTACT: 
Mr.  Bill  Payne  (Team  Leader,  Mid- 
Padfic  Region.  Sacramento.  CA).  (916) 
978-5488:  or  Dr.  Wayne  O.  Deason 
(Manger,  Environmental  Services, 
Denver.  CO).  (303)  236-8336. 
•uppunKNTAiiv  agomiATioii:  The 
water  proposed  for  contracting 
originates  from  existing  storage  facilities 
in  the  northern  CVP  area  (Shasta, 
Trinity,  and  American  River  Divisions) 
and  would  be  used  to  meet  agricultural, 
munidpal  and  industrial  (M&I),  and 
refuge  water  needs  in  the  Delta  Export 
Service  Area. 

Program  objectives  include:  (1) 
Equitably  allocating  the  remaining  CVP 
yield,  considering  original  congressional 
legislation,  other  authorized  projed 
functions,  and  California  water  rights 
law  and  area  of  origin  polides;  (2) 
optimizing  the  amout  of  water  available 
for  benefidal  use,  considering 
conjtmctive  use  of  surface  water  and 
groundwater  for  agricultural,  M&L  and 
refuge  use,  and  offstream  storage  at 
wildlife  refuges;  (3)  increasing  the 
amount  of  water  available  for  benefidal 


uses  within  California's  Centni  Valley: 
and  (4)  optimizing  economic  returns  at 
the  local,  regional,  and  national  levels. 

In  addition  to  the  Delta  Export  Water 
Conti-acting  DEIS,  Redamation  is 
preparing  similar  EIS's  for  the 
Sacramento  and  American  River  Service 
Areas.  In  total,  the  actions  proposed  in 
the  three  EIS's  would  allocate 
approximately  1.5  million  af/yr.  Each 
EIS  focuses  on  a  common  set  of  CVP- 
wide  water  allocation  alternatives  and 
describes  the  regional  impacts  of  water 
contracting  within  a  particular  service 
area.  Also,  each  EIS  includes  a  common 
cumulative  impact  assessment  which 
focuses  on  CVP-wide  impacts 
associated  with  water  contracting  in  all 
three  service  areas.  General  analyses  of 
site-specific  impacts  assodated  with 
contracting  with  individual  agencies  is 
also  included  to  assist  in  program 
dedsion-making. 

The  water  contracting  EIS's  will  serve 
as  the  first  tier  of  environmental  review 
by  assesing  broad,  generic  regional  and 
cumulative  impacts  assodated  with 
water  contracting.  The  water 
contracting  EIS's  will  provide  NEPA 
compliance  for  Reclamation's  proposed 
water  allocations  within  each  of  the 
three  service  areas.  Subsequent  site- 
specific  NEPA  evironmental  reviews,  of 
much  narrower  scope,  will  be  conducted 
prior  to  execution  of  contracts  with  each 
individual  agency  included  in 
Redamation's  prop>osed  action. 

Alternatives  to  the  proposed  action 
indude:  contracting  on  a  dependable 
supply  basis  to  maximize  the  amount  of 
water  which  could  be  contracted  to 
meet  CVP  needs;  giving  priority  to 
agricultural  and  M&I  need  within 
construded  CVP  units;  giving  priority  to 
agricultural  and  M&I  need  in  areas  of 
origin:  providing  water  for  agriculture 
and  M&l  need  in  the  Delta  Export 
service  area;  giving  priority  to  refuge 
and  instream  flow  needs;  providing  for  a 
combination  of  refuge,  M&I,  and 
American  River  instream  needs;  giving 
priority  to  recreation  needs;  and  No 
Action.  Major  environmental  issues  are 
related  to  vegetation  and  wildlife; 
fisheries;  recreation;  groimdwater  and 
economics. 

Formal  public  hearings  to  accept 
public  testimony  and  comments  on  the 
adequacy  of  the  draft  environmental 
impact  statements  will  be  conducted 
during  January  and  February  1989,  at  the 
following  locations: 


Tuesday,  )aa  31. 


Blue  Gum  Restaurant 
Highway  9gW. 
WUUows.  CA  9S8e& 
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Thursday.  Feb.  2 Holiday  Inn/ 

HoUdome,  Sierra 
Room,  5321  Date 
A'.-cnue, 

Sacramento,  CA 
%841. 

Monday,  Feb.  6 Center  Waza  Holiday 

Inn,  Conference 
Center.  2233 
Ventura.  Fresno,  CA 
93721. 

Wednesday.  Feb.  8....  Concord  Hilton. 

Baldwin  ft  Chabot 
I  Rooms,  1970 

Diamond  Blvd. 
Concord.  CA  94520. 


All  hearings  will  begin  at  7:00  p.m.  A 
time  limit  on  oral  testimony  from  any 
individual  or  organization  may  be  set  to 
assure  that  all  those  present  have  an 
opportunity  to  present  their  comments. 
Persons  wishing  to  assure  that  their 
testimony  becomes  a  part  of  the 
permanent  record  of  die  proceeding 
should  be  prepared  to  present  an  oral 
summary  of  any  written  testimony  they 
wish  to  present  All  testimony — written 
or  oral — will  be  used  in  preparing  the 
final  EIS's. 

Date:  December  22.  ige& 
Hm  D.  HaD. 
Deputy  Commissioner. 
[FR  Doc.  89-48  Fded  1-3-89;  8:45  am] 


[iNT-OES-M-59] 

Sacramento  Rhfer  Service  Area  Water 
Contracting  Program,  CaHfomia 

aocncy:  Bureau  of  Reclamation  (USBR). 
ACTION:  Notice  of  availability  and  notice 
of  public  hearing  for  draft  environmental 
impad  statement  (DEIS). 


r.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Ad  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
has  prepared  a  draft  environmental 
impact  statement  (DEIS)  for  resumption 
of  long-term  contracting  of  up  to  350,900 
acre-feet  per  year  (af/yr)  of  available 
and  uncommitted  water  from  the 
Centiral  Valley  Project  (CVP). 
DATES:  The  DEIS  is  available  for  public 
review  for  60  days.  Written  comments 
should  be  submitted  on  or  before  March 
3. 1989.  to  the  Regional  Director,  at  the 
address  below,  to  be  considered  in  the 
prepration  of  the  final  EIS. 

ADORCSSCS:  Single  copies  of  the  DEIS 
are  available  on  request  to  the  Regional 
Director,  Bureau  of  Reclamation,  Mid- 
Pacific  Region  (MP-750),  2800  Cottage 
Way,  Sacramento,  CA  95825;  Telephone 
(916)  978-5130. 


Copies  of  the  DEIS  are  available  for 
public  inspection  and  review  at  the 
following  locations: 
Bureau  of  Redamation.  Environment 
and  Planning  Branch.  U.S.  Department 
of  Interior,  18th  &  C  Stieeto,  NW., 
Room  7455,  Washington.  DC  20240 
Bureau  of  Reclamation.  Mid-Padfic 
Region  Project  Offices: 
Folsom  Office,  7794  Folsom  Dam 

Road.  Folsom,  CA  95630 
Fresno  Office,  1130  "O "  Sbeet  Fresno. 

CA  93721 
Shasta  Dam  Office,  Shasta  Dam.  CA 

96003 
Tracy  Office.  Kelso  Road.  Tracy.  CA 

95378 
Trinity  River  Basin  Field  Office, 

Weaverville,  CA  96093 
Willows  Office,  1140  Westwood. 
Wdlows.  CA  95968 
Libraries: 

Bureau  of  Redamation,  Redamation 
Library,  Room  W-1526.  2800  Cottage 
Way,  Sacramento.  CA  95825; 
Telephone:  (916)  978-5130 
Bureau  of  Reclamation.  Denver  Office 
Library,  Denver  Federal  Center,  6th 
and  Kipling,  Building  67,  Room  167, 
Denver.  CO  80225 
Central  libraries  throughout  California 

RM  RNITHCII INRMMAT10N  CONTACT: 

Mr.  Bill  Payne  (Team  Leader,  Mid- 
Padfic  Region,  Sacramento,  CA),  (916) 
978-5488;  or  Dr.  Wayne  O.  Deason 
'Manager,  Environmental  Services, 
Denver.  CO),  (303)  236-8336. 
SUPPLEMENTARY  MFOfMATlON: 

The  water  proposed  for  contracting 
originates  from  existing  storage  facilities 
in  the  northern  CVP  area  (Shasta  and 
Trinity  River  Divisions)  and  would  be 
used  to  meet  agricultural,  municipal  and 
industrial  (M&I),  and  refuge  water  needs 
in  the  Sacramento  River  Service  Area. 

Program  objectives  indude:  (1) 
Equitably  allocating  the  remaining  CVP 
yield,  considering  original  congressional 
legislation,  other  authorized  project 
functions,  and  California  water  rights 
law  and  area  of  origin  policies;  (2) 
optimizing  the  amount  of  water 
available  for  beneficial  use,  considering 
conjunctive  use  of  surface  water  and 
ground  water  for  agricultural,  M&L  and 
refuge  use.  and  offstream  storage  at 
wildlife  refuges;  (3)  increasing  the 
amount  of  water  available  for  benefidal 
uses  within  California's  Central  Valley; 
and  (4)  optimizing  economic  returns  at 
the  local,  regional,  and  national  levels. 

In  addition  to  the  Sacramento  River 
Water  Contracting  DEIS,  Reclamation  is 
preparing  similar  EIS's  for  the  American 
River  and  Delta  Export  Service  Areas.  In 
total,  the  actions  proposed  in  the  three 
EIS's  would  allocate  approximately  1.5 
million  af/yr.  Each  EIS  focuses  on  a 


common  set  of  CVP-wide  water 
allocation  alternatives  and  describes  the 
regional  impacts  of  water  contracting 
within  a  particular  service  area.  Also, 
each  EIS  includes  a  common  cumulative 
impact  assessment  which  focuses  on 
CVP-wide  impacts  assodated  with 
water  contracting  in  all  three  service 
areas.  General  analyses  of  site-specific 
impacts  associated  with  contracting 
with  individual  agendes  is  also  included 
to  assist  in  program  dedsion-making. 

The  water  contracting  EIS's  will  serve 
as  the  first  tier  of  environmental  review 
by  assessing  broad,  generic  regional  and 
cumulative  impacts  assodated  with 
water  contracting.  The  water 
contracting  EIS's  will  provide  NEPA 
compliance  for  Redamation's  proposed 
water  allocations  within  each  of  the 
three  service  areas.  Subsequent  site- 
specific  NEPA  evironmental  reviews,  of 
much  narrower  scope,  will  be  conducted 
prior  to  executicm  of  contradrs  with 
each  individual  agency  induded  in 
Redamation's  proposed  action. 

Alternatives  to  the  proposed  action 
include:  contracting  on  a  dependable      -^ 
supply  basis  to  maximize  the  amount  of 
water  which  could  be  contracted  to 
meet  CVP  needs;  giving  priority  to 
agricultural  and  M&l  need  within 
constructed  CVP  units;  giving  priority  to 
agricultiu'al  and  M&I  needs  in  areas  of 
origin;  providing  water  for  agriculture 
and  M&I  needs  in  the  Delta  Export 
service  area;  giving  priority  to  refuge 
and  instream  flow  needs:  providing  for  a 
combination  of  refuge,  M&L  and 
American  River  instream  needs;  giving 
priority  to  recreation  needs;  and  No 
Action.  Major  environmental  issues  are 
related  to  vegetation  and  wildlife; 
fisheries;  recreation;  ground  water  and 
economics. 

Formal  public  hearings  to  accept 
public  testimony  and  comments  on  the 
adequacy  of  the  draft  environmental 
impact  statements  %vill  be  conducted 
during  January  and  February  1969.  at  the 
following  locations: 


Tuesday.  Jan.  31.. 
Thursday,  Feb.  2 . 

Monday.  Feb.  B..~ 


Blue  Gum  Restaurant 

Highway  SOW. 

Willows.  CA  9S968. 
Holiday  bm/ 

Hobdome.  Stem 

Room.  5321  Date 

Avenue. 

Sacramenta  CA 

95841. 
Center  Plaza  Holiday 

Inn.  Conference 

Center,  2233 

Ventura,  Fresno.  CA 

93721. 
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WedncMl^/.  Feb.  8- 


CoBcord  HUton. 
Baldwin  *  Chabot 
Rooma.  1970 
Diamond  Blvd. 
Concard.  CA  MS2a 


All  hearing*  will  begin  at  Tin  pjn.  A 
time  limit  on  oral  testimony  from  any 
individual  or  organization  may  be  set  to 
assure  that  all  those  present  have  an 
opportunity  to  present  their  comments. 
Persons  wishing  to  assure  that  their 
testimony  becomes  a  part  of  the 
permanent  record  of  the  proceedings 
should  be  prepared  to  present  an  oral 
summary  of  any  written  testimony  they 
wish  to  present  All  testimony — written 
or  oral— will  be  used  in  preparing  the 
final  EIS's. 

Date:  December  22. 198ft. 
MD  HaO. 

Deputy  Comminioatr. 
[FR  Doc  80-40  Filed  1-^-80: 8:45  am) 


Oftlce  of  8urfic«  MWng  n>clanwtlon 


to 


ttw  Offloo  of 

for  Rovtaw  Undv  ttM  Papofwoffc 

The  proposal  fbr  tft*  caOectloa  of 
information  listed  Moar  has  been 
submfRed  to  the  OfBce  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  coOection  of  information  and 
related  fbtms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  ^  phone 
number  listed  below.  Cooments  and 
suggestions  on  the  requirements  shodd 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washingtoa. 
DC  20503.  telephone  a02-a06-734a 

Tide:  Revision;  Renewal:  and 
Transfer.  Assignment  or  Sale  of  Permit 
RighU  30  CFR  Part  774. 

0^fB  Number  1029-008a 

Abstract  Sections  511(aHl).  Sll(b) 
and  50e(d)  of  Pub.  L  95-87  provide  that 
persons  seeking  permit  revisions, 
renewals,  transfer,  sale  or  assigrunent  of 
permit  rights  for  coal  mining  activities, 
submit  relevant  information  to  the 
regulatory  aathority  to  allow  the 
regulatory  authority  to  determine 
whether  the  appficant  meets  the 
requiresMBts  far  a  permit  revision, 
renewal  transfer,  assignment  or  sale  of 
permit  rights. 

Bureau  Form  Number.  Nooe. 


Frequency:  On  occasion. 

Description  of  Reepondents:  Coal 
mine  operators. 

Annual  responses:  3,800. 

Annua]  Bureau  hours:  36,480. 

Estimated  completion  time:  11  hours. 

Bureau  clearance  officer.  Nancy  Axu 
Baka  (202)  343-5081. 


Date:  December  8.  IS 
JiaaFulloa. 

Chief,  Dirtaion  of  Regulatory  DerthpmenL 
[FK  Doc  80-89  Filed  1-3-88:  8:45  am) 


cooe4aio-w-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

AQoncy  for  InlonMBonM  DovolopiiMnt 


llou8lnQ  Quoranty  PiuyiwR;  Nottco  of 
MvostnMnt  Opymlunity 

The  Agency  for  faitemational 
Development  (A.I.O.)  has  authorized  the 
guaranty  of  a  loan  to  the  Housing 
Development  Finance  Corporation 
Limited,  of  Bombay,  India  (Borrower)  as 
part  of  AXD.'s  overall  development 
assistance  program.  The  proceeds  of  this 
loan  will  be  used  to  develop  a  fully 
functioning  private  housing  finance 
system  in  India  which  will  make  long- 
term  shelter  financing  available  for  low- 
income  families  resitfing  tai  bidia.  The 
following  Is  the  address  of  the  Borrower 
and  the  loan  amount  for  projects  that 
will  soon  be  ready  to  receive  financing 
and  for  %vhicfa  the  Borrower  will  be 
requesting  proposals  from  U.S.  lendera 
or  investmoit  bankerr 

INDIA 

Project  38B-HG-002(D)— $35  Million 
Attention:  (1)  Mr.  Deepak  Satwalekar. 
General  Manager,  Hoosing 
Development  Finance  Corporation. 
Lfanited  (HDPC),  c/o  Mr.  a  C 
Kathrani.  Senior  Vice  President  Bank 
of  India.  277  Park  Avenue,  38th  Floor, 
New  York.  NY  10172,  Telex  Na: 
239707  BOI  UR.  Telefax  No.:  212/310- 
6347.  Telephone  No.:  212/888-6031 
Housing  Development  Pinaince 
Corporation  Limited  (HDFC). 
Attention:  (2)  Mr.  Deepak  Satwalekar. 
General  Manager,  Ramon  House  168. 
Backbay  Reclamation.  Bombay  400 
020.  Telex  Noj  HDPC  6762.  Telephone: 
220286.220282,22068 
Interested  lenders  should  telegram 
their  bids  to  the  Borrower's 
representatives  on  January  18. 1988,  bat 
no  later  than  i£D  pan.  New  York  Time. 
Bids  should  be  apan  at  least  24  hours. 
Copies  of  all  bid*  should  be 
simuUanaously  sent  to  the  following: 
Michael  &  Kitay/Barton  Vetet  Agoicy 
for  Intematianid  Development  GC/ 


PRE,  Room  3328  N.  S..  Washingtoa 
DC  20623,  Telephone:  202/647-6235, 
Telex  No.:  892703  AID  WSA,  Telefax 
No.:  202/647-4958  (prefe.red 
communication) 

Mr.  David  Painter,  Assistant  Director/ 
Asia.  RHUDO/Bangkok,  USAID/ 
Bangkok.  Box  47.  APO  San  Francisco 
96346,  (street  address:  37  Soi 
Somprasong  3,  Petchburi  Road, 
Bangkok  1040a  Thailand.  Telephone 
Na:  88/2/255-3886.  Telefax  No.:  66/2/ 
255-3730.  Telex  No.:  87058  RPS  TH 
For  your  information  the  Borrower  is 

currently  considering  the  following 

terms: 

1.  Amount:  U.S.  $35  million. 

2.  Maturity:  Up  to  30  years. 

3.  Interest  Rate:  Fixed  or  Floating, 

4.  Grace  Period  on  Principal:  Ten 
years. 

5.  Fees:  Payable  at  closing  from 
proceeds  of  loan. 

Interested  lenders  are  requested  to 
contact  the  Borrower's  representatives 
promptly  to  clarify  the  details  of  the 
proposed  financing  and  to  place  their 
names  on  a  short  Ust  to  receive  such 
additional  details  as  to  loan  terms  that 
may  become  known  prior  to  the  bid 
opening  date. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.IJ).  would  enter  into  a 
Contract  of  Guaranty,  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  die 
Borrower. 

The  full  repajrment  of  the  loan  will  be 
guaranteed  by  A.IJ).  The  AJJ). 
guaranty  would  be  backed  by  the  full 
faith  and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenden  eligible  to  receive  an  AJJ). 
guaranty  an  those  specified  in  Section 
238(c)  of  the  Act  They  are:  (1)  U.S. 
citizenr,  (2)  domestic  U.S.  corporation*, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
shara  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and  (4)  foreign 
partnerahips  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  AJJX  guaranty, 
the  loans  must  be  repajrable  in  foil  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof.  The  maximum  rate  of 
interest  shall  be  a  rate  which  in  A.LD.'s 
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opinion  is  similar  to  current  borrowing 

rates  for  Housing  and  Urban 

Development  housing  mortgage  loans. 
Information  as  to  the  eligibility  of 

investors  and  other  aspects  of  the  AJ.D. 

housing  guaranty  program  can  be 

obtained  from: 

Peter  M.  iGmm,  Director,  Office  of 
Housing  and  Urban  Programs,  Agency 
for  International  Development  Room 
401,  SA-2,  Washington.  D.  C.  20523. 
Telephone:  202/633-2530 

Lae  0.  Roossel. 

Acting  Assistant  Director  for  Operations, 

Office  of  Housing  and  Urban  Programs, 

Agency  for  International  Development 

Date:  December  30, 1988. 

(FR  Doc.  80-156  Filed  1-3-80;  8:45  am] 

MLUNa  COOK  SIIS-OI-II 


INTERSTATE  COMMERCE 
COMMISSION 

[FInsnce  Dodiet  Na  31381] 

Coneoidated  RaN  Corp.— Trackage 
Righta  Exemption— Ctilcago,  Mtoeourt 
and  Weetem  Railway  Co. 

The  Chicago,  Missouri  and  Western 
Railway  Company  (CM&W)  has  agreed 
to  grant  overhead  trackage  rights  to 
Consolidated  Rail  Corporation  (Conrail) 
over  two  non-contiguous  segments  of 
CM&Ws  rail  line  between  East  St  Louis 
and  Sauget  IL  The  first  segment 
extends  bora  the  connection  with 
Conrail  at  Missouri  Avenue  in  East  St 
Louis  to  the  connection  with  the  line  of 
Terminal  Railroad  Association  of  East 
St  Louis  (TRRA).  The  second  segment 
extends  from  the  connection  with  TRRA 
at  M&O  )ct  in  East  St  Louis  to  the 
tracks  of  Cahokia  Marine  Terminal  at 
Sauget  a  total  distance  of 
approximately  2.3  miles.  The  trackage 
rights  were  to  have  become  effective  on 
or  after  December  12, 1988. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354 1.CC. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.CC.  653  (1980). 

Dated:  December  16, 19e& 


By  the  Commission.  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 
NoraUR-McGae, 
Secretary. 
[FR  Doc  89-29561  Filed  1-3-80;  8:45  am] 

— JJNOCOOt  TMS  01  M 

[Oocfcet  Na  AB-56  (Sub-Na  2S5X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption;  in  Citrus 
County,  FL 

AOENCY:  Interstate  Commerce 

Commission. 

ACnoN:  Notice  of  exemption. 


;  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by  CSX 
Transportation,  Inc.  of  18.35  miles  of  rail 
line  in  Citrus  County,  FL,  subject  to 
standard  labor  protective  conditions, 
and  a  public  use  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
7, 1989.  Formal  expressions  of  intent  to 
file  an  offer*  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  January  17, 1989,  petitions  to  stay 
must  be  filed  by  January  23, 1989,  and 
petitions  for  reconsideration  must  be 
filed  by  February  2, 1989.  Requests  for  a 
public  use  condition  must  be  filed  by 
January  17, 1989. 

AOOHESSCS:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  255X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

and 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger — J150,  Senior 
Counsel,  500  Water  Street 
Jacksonville,  FL  32202. 

FOn  FURTHER  INFORSIATIOM  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired  (202)  275-1721) 

SUPPtEMCNTARY  INFOmUTION: 

Additional  information  is  contained  in 
the  Conunisson's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  or 
call,  or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  December  22, 19ea 


•  See  Exempt  of  Rail  Alxuxionment— Offers  of 
Finon.  Assist,  4 1.CC.2d  1S4  (1967).  and  final  rule* 
published  in  the  FadanI  Bagiatar  on  December  22. 
1987  (52  FR  48440-48446). 


By  the  Commissioa  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley.  and  Phillips. 
NoreU  R.  McGes. 
Secretary. 

[FR  Doc.  88-102  Filed  1-3-88:  8:45  am] 
lajJNO  COOE  WSS  S1-M 


DEPARTMENT  OF  JUSTICE 

Information  Co«ection(s)  Under 
Review 

December  28, 1968. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworii  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection:  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3)  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected;  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection:  and.  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pubhc  Law  96-511  applies. 
Comments  and/or  questions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild.  on 
(202)  395-7340  AND  to  the  Department 
of  Justice's  Gearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible.  The 
Department  of  Justice's  Qearance 
Officer  is  Mr.  Larry  E  Miesse  who  can 
be  reached  on  (202)  633-4312. 

Reinstatement  of  a  Previously  Approved 
Collection  for  which  Approval  has 
Expired 

(Expedited  OMB  review  requested, 
copy  of  form  included  in  this  notice.) 

(1)  Justice  Assistance  Data — Survey  of 
Civil  and  Criminal  Justice  Activities 

(2)  CJ-6,  CJ-23.  Bureau  of  Justice 
Assistance. 
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(3)  Periodic,  every  three  1 

(4)  State  or  local  govenuneets.  TUs 
•urvey  will  collect  deta  froe>  state  and 
local  govenunents  needed  to  conply 
with  grant  allocation  procedure* 
man(^ted  by  the  Coagresa  under  the 
{ustice  Aasiatance  Improvement  Act  of 
1984  at  amended  by  the  Anti-Drug 
Aboae  Act  of  198a.  These  data  will  be 
used  to  administer  the  grant  program 
and  provide  descriptive  data  for 
policymakers,  planners,  and 
practitioners. 

(5)  8,000  respondents  at  .47  hours 
each. 


(6)  S,7S0  estimated  annual  public 
btuden  hours. 

(7)  Not  appUcable  under  a5(M(h). 


I  of  the  BxpiratiaB  Dateofa 

Cuneolly  Appnived  CoBectioa  Wlthowl 
eny  Chanae  ia  the  Sobslaaoe  er  ia  the 
ihedefO 


(1)  Ccrtiflcatioa  off  Identity 

(2)  DOI-361:  Facilities  and 
Administrative  Services  Staff.  Justice 
Management  DivisioB. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
information  is  requested  to  ensure  that 


the  records  of  individtuls  who  are  the 
subjects  of  Department  of  Justice 
systems  of  records  are  not  wrongfully 
disseminated. 

(B)  2.500  annual  respondents  at  sa 
hours  each. 

(6)  50  estimated  annual  burden  hours. 

(7)  Not  appUcable  under  3504(h). 
LairyB.>li 

Department  Cieanmce  Officer.  Department  of 
/ustice. 

COW44W- 
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Data  suppWad  iiy 


Name 


FOXM  CJ-6 
II2'I9MI 


0MB  No.  XXXX-XXXX:  ABPfOi»«IE«|>irM  XX/XX/XX 


U.S.  DEPARTMENT  OF  COMMERCE 
•UMEAU  OF  TMf  CCMSUS 


SURVEY  OF  EXPENDITURE  AND  EMPLOYMENT  FOR  CtVIL  AND 
CRIMINAL  JUSTICE  ACTIVITIES  OF  LOCAL  GOVERNMENTS 


Title 


Iw  coTr»»pondwic«  pmtakikifi  —  ititt  wpwt.  i 

IM  llw  illWIIini  Mi—  I 


Official  address  (Nuntber  and  street,  city. 
State.  ZIP  Code) 


Teleptwoe 


^ffg^ 


{Please  correct  any  error  in  name,  address.  »nd  ZIP  Codel 


JUtpOftuUtt    Please  read  the  definitions  on  page  2. 


FROM  THE  DIRECTOR 

BUREAU  OF  THE  CENSUS  j 

On  t)ehalf  of  ttie  Bureau  of  Justice  Statistics  (BJS),  Department  of  Justice,  ttie  Bureau  of  Ttie  Cer>sus 
is  collecting  put>lic  expenditure  and  employment  data  for  tf>e  f oilowir>g  six  civil  and  criminal  justice 
activities:  police  protection,  judicial,  legal  services  and  prosecution,  public  defense,  corrections,  and 
other  related  justice  activities.  These  data  are  very  similar  to  data  we  last  coHected  for  ttte  Bureau  of 
Justice  Statistics  in  1 985.  The  Department  of  Justice  will  use  the  data  from  this  survey  to 
implement  and  administer  tt>e  formula  grant  program  of  the  Justice  Assistar>ce  Act  of  1 984,  42  USC 
3747,  as  anrtended  by  tt>e  Anti-Drug  Abuse  Act  of  1 988.  The  Bureau  of  Justice  Statistics  will  put>lish 
the  data  in  a  report  entitled  Justice  ExpetKfitura  and  Employment  in  the  United  States. 

Please  extract  the  requested  data  from  your  financial  and  payroll  records  and  enter  them  on  ttie 
attached  questionnaire.  If  answers  to  questions  are  rrat  availabte  from  records,  please  provide 
reasonable  estimates  arKi  show  them  with  an  asterisk  (*).  Return  the  addressed  copy  of  ttw 
questiortnaire  in  the  erKlosed  envelope  within  3  weeks.  The  duplicate  copy  is  for  your  files. 

The  Justice  System  Improvement  Act  of  1 979  as  amended  (42  USC  3732)  authorizes  this  report. 
Although  you  are  rH>t  required  legally  to  respor>d,  we  need  your  participation  to  make  the  results  of 
the  survey  comprehensive,  accurate,  and  timely.  If  you  r>eed  further  assistance  completing  ttie 
questionnaire,  can  collect,  Richard  Meyer  on  (301)  763-7825. 

We  estinrtate  that  it  will  take  from  15  to  40  miitutes  to  collect  this  information,  with  30  mimjtes 
t>eir^  the  average  tirrte  per  response.  This  ir>cludes  the  time  for  reviewing  tfie  definitions  artd 
instructions,  searching  existir>g  data  sources,  gathering  arxl  maintaining  the  data  needed,  and 
completing  and  reviewing  the  information  collected.  Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing 
this  tnirden.  to  the  Director  ,  Bureau  of  Justice  Statistics,  633  Indiana  Avenue,  N.W.,  Washington. 
D.C.  20531;  and  to  the  Office  of  Information  and  Regulatory  Affairs,  Office  of  Management  and 
Budget.  Public  Use  Reports  Project  1121-0118.  Washington.  D.C.  20503. 

Thank  you  for  your  cooperation  in  this  voluntary  survey.  The  Census  Bureau  appreciates  your  Iwip. 

Enclosures 


nx^s 
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INTERGOVERNMENTAL  REVENUE  RECEIVED  DIRECTLY  FROM  THE  FEDERAL 
GOVERNMENT  FOR  CIVIL  AND  CRIMINAL  JUSTICE  ACTIVITIES 


Enter  only  revenue  received  directtv  from  the  Federal  Government  for  the  above  activities  dpri 
marked  in  part  II.  Do  NOT  enter  amounts  from  the  Federal  Government  receiyd  thraug^  fw 
departments  or  agertcies.  {^  -  '.S  ^ 


th» 


of  iu 


1 .  General  reverHM  used  for  criminal  fustice  purposes 


2.  Dedicated  revenues  received  directty  from  the  Federal  Goverrwnent 
spacifically  for  criminal  justice  purposes: 

a.  Reimbursement  received  from  the  Federal  Government  for  criminal  justice 
services  rerMJered  by  your  government,  e.g.,  boarding  of  Federal  prisoners. 


b.  Other  "dedicated"  revenues  used  for  criminal  justice  purposes  (e.g..  Alcohol  Sefety 
Action  Program,  WitnessA^ictim  Assistarwre  Program)  —  Specify  -, 


e.  TOTAL  tedrf Aim  aanrfW 


OTHER  CRIMINAL  JUSTICE  ACTIVmES  —  List  activities  included  at  question  6,  page  2. 


2.. 

3.. 
4.. 

B.. 
6.. 
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D«f  *Mppltod  br 


Nam* 


Title 


Official  addraas  (Numtm  m^  straaf.  city. 
StBM.  ZIP  Codel 


roMM  CJ-23 

1)2  21  Ml 


nuMttn,   XXXX-XXXX:   ApyovX  £»«>«•  XX/XX/XX 
US  OePAHTMtNT  Of  COMMOCt  I 


SURVEY  OF  EXPENDITURE  A«lb  EMPLOVMEHT 
FOR  CAMPUS  POUCE  FORCES 


In  eonvapoochmca  pa*ta4nit»a  to  iW»  '•P<«^'__ 
io  Iha  WwttHkBrton  «•»«»»>••  ••»o»«  »•«»  •**«^ 


iPhase  con«ct  any  twr  in  nam»,  aOdrtsa,  »nd  ZIP  Code! 


QnWd^dOttl    Pleasa  raad  tba  dafinitiona  on  paga  2. 


FROM  THE  DIRECTOR  I 

BUREAU  OF  THE  CENSUS 

On  behalf  of  the  Bureau  of  Justice  Statistics.  Department  of  Justice,  the  Bureau  of  the  Census  is 

Abuse  Act  of  1 988. 

The  Bureau  of  Justice  Statistics  v^iM  publish  the  data  in  a  report  entitled  Justice  Enpenditure  end 

Employment  In  the  United  States. 

PiMse  extract  the  requested  data  from  your  financial  and  payroM  records  and  enter  them  on  the 
SSi  qu^t^re.  If  ««wers  to  questions  are  not  available  from  ^^^^^^^^-^'^^^^ir^'' 
JJSonSS  estimates  and  show  them  with  an  asterisk  C).  Return  the  addressed  copy  ofthe 
^SSSSliJe  in  the  enclosed  envelope  within  3  weeks.  The  duplicate  copy  .s  for  your  frtes. 

The  Justice  System  Improvement  Act  of  1 979  as  amended  142  USC  3732)  »"»»^'«f»^'»  ^^^f 
aJJ«^OU  are  not  roquire*!  WM,.->lly  lo  rrw;,>o,Hl.  we  n««d  your  pnrt.c.pat.on  to  m.oke  the  resuUs  of 
SIi:^suJti^^el>e.>sive.  accurate.  a.HJ  ti..HHy.  If  you  need  further  assmtance  completing  the 
questionnaire,  call  collect.  Richard  Meyer,  on  1301)  763-7825. 

Ml.  MtifTurta  that  it  wiH  take  from  1 0  to  20  minutes  to  collect  this  information,  with  1 5  minutes 
^X^J^^Z^TrZo^^  This  inckMles  the  time  for  reviewing  tN,  <lefKiitions  and 
S!^J^^^earchina  eTistinQdata  sources,  gathering  and  maintaining  the  data  needed,  and 
SS^SS?arr.>I;e^iT«-S,t-tion  collected.  Se'nd  comment,  regarding  this  b-den  est  j«te 
S^^VoSr  aspect  of  thT.  collection  of  information,  including  «"9?f«'<'"«  ^O'J'^"*^''^^^'^^":?^^ 
Z  SJSS^^Bureao  of  Justice  Statistics.  633  Indiana  Avenue.  NW.,  W»sh.ngton^C  20531. 
Sidto  ttle  Office  of  Information  and  Regulatory  Affairs.  Of  fee  of  Management  and  Budget,  Publn: 
Use  Reports  Project  1 121-01 18.  Washington,  DC.  20503. 

Thank  you  for  your  cooperation  in  this  voluntary  survey.  The  Census  Bureau  appreciates  your  help. 
Enclosures 
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DEPARTVENT  OF  LABOR 

Emptoyment  and  Training 
Aanvnmnuion 

Walvar  of  Certain  States  from 
Participation  m  AMen  Statue 
Verification  System 

Section  121(a)(1)  of  the  Immigration 
Reform  and  Control  Act  of  1966  (IRCA) 
(Pub.  L  99-603),  added  Sections  1137(d) 
and  (e)  to  the  Social  Security  Act 
providing  that  aliens  applying  for 


certain  entitlement  programs,  including 
unemployment  insrvance,  shall  have 
their  immigration  status  verified  through 
an  sutomated  verification  system  (AVS) 
developed  by  the  Immigration  and 
Naturaliiatioa  Service.  Section  121(c), 
IRCA.  requries  each  State  to  utilize  the 
AVS  by  October  1, 1968,  unless  the 
Secretary  has  granted  s  waiver  of  its 
participation  mider  provisions  of  section 
121(cK4)(B),  IRCA.  The  Department  of 
Labor  issued  the  bases  on  which  the 
Secretary  would  grant  waivers  of 


certain  participation  in  the  AVS  to  all 
State  Employment  Security  Agencies  in 
Unemployment  Insurance  Program 
Letter  (UIPL)  No.  28-88  (53  FR  14865). 
The  waiver  dedsioiu  were  issued  in 
UIFL  No.  59-88  and  UIPL  No.  5»-88, 
Change  1.  UIPL  No.  59-88  and  UIPL  No. 
50-88,  Change  1  are  published  below: 

Dated  December  27, 1988 
Rabarti  T.  foMS, 

Assistant  Secretary  of  Labor. 


..ii.^^iS^r 


OtflECnVE 

TO 

FWM 
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U.S.  Department  of  Labor 

Employment  and  Training  Adminislrstion 
Wsshinglon.  D.C.  20210 

CLASSrCATION 
UI 

CONRCSSONOeNCi  SYMBOL 

TEUMC 

DATE 

September  28,  1988 

UNEMPLOYMENT  INSURANCE ^PROGRAM  LETTER  NO.  59-88 
ALL  STATE  EMPLOYMENT  SECURITY  AGENCIES 


DONALD  J.  KULICK 

Administrator 

for  Regional  Management 


/c;^ 


«A.^ 


SUBJECT  :   Secretary's  Determinations  on  Waiver  of  State 
Participation  in  the  Systematic  Alien 
Verification  for  Entitlement  (SAVE)  Program 
Effective  October  1,  1988 


1.   Purpose.   To  announce  the  Secretary's  waiver 
determinations  on  State  participation  in  the  SAVE  program 
effective  on  October  1,  1988. 


2.  References.  Sections  121(c)(4) 
the  Immigration  Reform  and  Control 
Public  Law  99-603);  Sections  302(a) 
1137(e)  of  the  Social  Security  Act 
Report  to  Congress  dated  July  11,  1 
of  the  Secretary  of  Labor  on  the  Sy 
Verification  for  Entitlements  (SAVE 
Accounting  Office  (GAO)  Report  enti 
Reform,  Verifying  the  Status  of  Ali 
Federal  Benefits,"  GAO/HRD-8a-7,  da 
Unemployment  Insurance  Program  Lett 
(53  Fed.  Reg.  14865),  and  40-88. 


(3)  and  121(c)(4)(C)  of 

Act  of  1986  (IRCA, 

,    303(f),  1137(d),  and 

(SSA);  Secretary's 

988,  entitled  "Report 

stematic  Alien 

)  Program";  General 

tied  "Immigration 

ens  Applying  for 

ted  October  1987;  and 

er  (UIPL)  Nos.  26-88 


3.  Background.   UIPL  No.  26-88.  announced  the  conditions 
on  which  the  Secretary  would  make  waiver  decisions  of 
State  participation  in  the  SAVE  program.   UIPL  No.  40-8.8 
offered  States  the  opportunity  to  submit  SAVE  program 
waiver  requests  accompanied  by  supporting  data  and 
information. 

As  of  July  14,  1988,  the  Department  of  Labor  received 
waiver  requests  from  nine  States.   Those  States  are: 
Alaska,  Connecticut,  Delaware,  Kentucky,  Maryland, 
Massachusetts,  Montana,  Virginia,  and  West  Virginia. 

Tnese  waiver  requests  were  analyzed  on  the  basis  of  UI 
alien  initial  claims  workload  and  cost  data  submitted  by 
the  States  in  the  waiver  request,  the  automated  access 
oDtion.q  offered  bv  the  Immigration  and  Naturalization 
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Service  (INS),  the  requirements  contained  in  UIPL  No. 
26-88,  and  the  cost-effectiveness  criteria  for  waiver 
contained  in  Sections  121(c)(4)(B)  and  121(c)(4)(C), 
IRCA.   In  addition,  contacts  were  made  with  INS  to 
ascertain  the  volume  of  secondary  verification  (nail) 
requests  that  can  be  timely  processed  (14-day  turnaround) 
by  the  INS  District  Offices. 

4.   Secretary's  Waiver  Determinations.   The  following 
determinations  have  been  made  relating  to  State 
participation  in  the  SAVE  program,  effective  Octot>er  1, 
1988. 

a.   No  state,  regardless  of  alien  UI  claims  volume, 
will  be  totally  waived  from  participation  in  SAVE 
(automatic  and/or  mail  verification).   In  the  attached 
report  to  Congress  entitled  'Report  of  the  Secretary  of 
Labor  on  the  Systematic  Alien  Verification  for 
Entitlements  (SAVE)  Program,"  page  13,  the  Secretary 
announced  that  the  provisions  of  Sections  1137(d)(1)(A), 
(2),  (4),  (5),  and  (e)  SSA,  would  not  be  waived.   The 
provisions  of  Section  1137(d)(4),  SSA,  are  identical  to 
the  requirements  of  the  secondary  verification  component 
of  SAVE,  so  at  a  .uinimum,  all  States  shall  participate  in 
at  least  this  component  of  SAVE. 


d.   All  states  not  receiving  a  waiver  are  reauired  to 
implement  the  primary  (automated)  component  of  SAVE 
effective  October  1,  1988. 

5.   Action  Required.   Administrators  are  requested  to- 

h  fif^ft?"*"*  5-'*  information  to  appropriate  staff; 'and 
lb)  initiate  action  to  implemenfSAVE  by  October  1,  1988 
in^accordance  with  the  waiver  decisions  contained  in  thii 

R^gilSfrMffce.'''""'  i«<5'^iries  to  the  appropriate 

7.   Attachment.   -Report  of  the  Secretary  of  Labor  on  the 
Systematic  Alien  Verification  for  Entitlements  (SAVE) 


b.    For  the  nine  States  who 
requests  as  of  July  14,  1988: 


have  submitted  waiver 


(1)  Alaska,  Dela»rf^re,  Kentucky,  Montana, 
Virginia,  and  West  Virginia  are  granted  a  waiver  from 
participation  in  the  primary  (automated)  component  of  SAVE, 

(2)  Connecticut,  Maryland,  and  Massachusetts  are 
not  granted  a  waiver  from  participation  in  the  primary 
(automated)  component  of  SAVE. 

c.   Waivers  for  other  States  from  participation  in 
the  primary  (automated)  coinponent  of  SAVE  may  be 
considered  if  sufficient  documentation  is  provided  at  the 
time  supplemental  budget  requests  are  submitted  for  Fiscal 
Year  1988  SAVE  program  start-up  costs. 


.•t 
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U.S.  Department  of  Libor 

Employmeni  and  Training  Adminitlrition 
Washington.  O.C.  20210 


CLASS*  CATION 

UI 


00MCSK)N0CNCS  SYuaOL 

TEUMC 


OATt 

Decetfcer  8,  1988 


OMECTIVE 

10 

FROM 


UNEMPLOYMENT  INSURANCE  PROGRAM  LETTER  NO.  59-88, 
CHANGE  1 


ALL  STATE  EMPLOYMENT  SECURITY  AGENCIES 

tab 


DONALD  J.  KULICK 

Administrator 

for  Regional  Management 


SUBJECT  :   Secretary's  Determinations  on  Waiver  of  State 
Participation  in  tne  Systematic  Alien 
Verification  for  Entitlement  (SAVE)  Program 
Effective  October  1,  1988 

1.  Purpose.  To  announce  the  addition  of  two  States  to 
the  list  of  States  affected  by  tne  Secretary's  waiver 
determination  on  State  participation  in  the  SAVE  program 
effective  October  1,  1988. 

2.  References.   Sections  121(c)(4)(B)  and  121(cH4)(C)  of 
the  Immigration  Reform  and  Control  Act  of  1986  (IRCA, 
Public  Law  99-603);  Sections  302(a),  303(f),  1137(d),  and 
1137(e)  of  the  Social  Security  Act  (SSA);  Secretary's 
Report  to  Congress  dated  July  11,  1988,  entitled  'Report 
of  the  Secretary  of  Labor  on  the  Systematic  Alien 
Verification  for  Entitlements  (SAVE)  Program*;  General 
Accounting  Office  (GAO)  Report  entitled  •Immigration 
Reform,  Verifying  the  Status  of  Aliens  Applying  for 
Federal  Benefits,*  GAO/HRD-88-7,  dated  October  1987;  and 
Unemployment  Insurance  Program  Letter  (UIPL)  Nos.  26-88 
(53  Federal  Register  14865),  40-88,  and  59-88. 

Background.'  UIPL  No.  26r88  announced  the  conditions 


-  2  - 


(INS),  the  requirements  contained  in  UIPL  No.  26-88,  and 
the  cost-effectiveness  criteria  for  waiver  containeA  7n 
sections  121(c)(4)(B)  and  121(c)(4)(C)'  «CA??i 
addition,  contacts  were  made  with  INS  to  ascertain  the 
volume  Of  secondary  verification  (mail)  requests  ?hat  can 
be  timely  processed  (14-day  turnaround)  by  the  INS 
District  Offices. 

t:      Sgcfetary's  Waiver  Determinations,   m  addition  to  the 

wvo^in.'i^'-*'^  '"  "i**^  '*^-  ^^-^«'  "«  States  Of  Ne^^da  an^ 
W^omina  are  granted  a  waiver  from  participation  in  the 

?5JS"^iIk«'''*k^5!'^'  component  of  SAVE  effective  October  1, 
1988,  although  they  are  required  to  participate  in  the 
secondary  verification  procedures  under  SAVE. 

5.   Action  Required.   SESA  Administrators  are  requested  to 
distribute  this  information  to  appropriate  staff? 

RegilsfBmce.°'"^'  inquiries  to  the  appropriate 


[FR  Doc  89-97  Filed  1-3-89;  8:45  ajn.J 
IC0K4fi».»« 


/ 


3. 

on  which  the 
State  partic 
offered  Stat 
waiver  reque 
information, 
waiver  det«r 
program.  Su 
waiver  reque 


Secretary  would  make  waiver  decisions  of 
ipation  in  the  SAVE  program.  UIPL  No.  40-88 
es  the  opportunity  to  submit  SAVE  program 
sts  accompanied  by  supporting  data  and 

UIPL  No.  59-88  announced  the  Secretary's 
minations  on  participation  in  the  SAVE 
bsequent  to  the  issuance  of  UIPL  No.  59-88, 
sts  were  received  from  Nevada  and  Wyoming. 


All  waiver  requests  were  analyzed  on  the  basis  of  UI  alien 
initial  claims  workload  and  cost  data  submitted  by  the 
States  in  the  waiver  request,  the  automated  access  options 
offered  by  the  Immigration  and  Naturalization  Service 
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MbM  Safety  end  Heeitti  AdmMstratfon 

[Deekat  Na  M-«»-22»-Cl 

Coneoidation  Coei  Co;  Petition  tor 
ModHlcatlon  of  AppNcation  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaia.  PitUburgh.  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  iU  Osage  Mine  No.  3  (I.D.  No.  46- 
01455)  located  in  Monongalia  County. 
West  Virgiiiia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Due  to  deterioration  of  roof  and  rib 
conditions  and  an  accumulation  of 
water,  parts  of  the  4-east,  7-west  mains 
and  main  west  returns  cannot  be  safely 
travelled  and  restoration  of  these  areas 
would  expose  miners  and  certified 
persons  to  unnecessary  hazards. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  checkpoints  where 
tests  for  methane  and  the  quantity  of  air 
would  be  determined  weekly  by  a 
certified  person. 

4.  In  support  of  this  request  petitioner 
states  that — 

(a)  All  monitoring  stations  and 
approaches  to  such  stations  would  be 
maintained  in  a  safe  condition  at  all 
times; 

(b)  The  person  making  the 
examination  and  tests  would  place  his/ 
her  initials  and  the  date  and  time  at 
each  station.  A  record  of  these 
examinations,  tests  and  actions  taken 
would  be  recorded  in  a  book  kept  on  the 
surface  and  made  available  for 
inspection  by  interested  persons. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  3, 1960.  Copies  of  the  petition 


are  available  for  inspection  at  that 
address. 

Patricia  W.  Sthny, 

Director.  Office  ofStandarda,  ReguJationa 

and  Variancea. 

Date:  December  22, 1988. 
[FR  Doc  8S-«e  Filed  1-3-89: 8:45  am] 


(DoclnlNa 
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Hor(2on  MMng  Co.,  Inc.;  Petition  for 
Modification  of  Applteation  of 
Mandatory  Safety  Standard 

Horizon  Mining  Company,  Inc.,  P.O. 
Box  801,  Hindman,  Kentucky  41822  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies)  to 
its  Mine  No.  1  (l.S.  No.  15-11152)  located 
in  Knott  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment 

2.  Petitioner  states  that  the  use  of  cabs 
or  canopies  would  result  in  a  diminution 
of  safety  because  they  would: 

(a)  Limit  the  equipment  operator's 
visibUity: 

(b)  Create  cramped  condition  causing 
unnecessary  fatigue  resulting  in  reduced 
alertness  and  safety;  and 

(c)  Create  weak  roof  support 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 
in  mining  heights  of  50  inches  or  less. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  3, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Patrida  W.  SOvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  December  22,  lOflft 
(FR  Doc  ae-W  FUed  1-3-88:  8:45  am] 

■KUNQ  coot  4S1«-4S.« 


(Docket  No.  M-M-231-C1 

leland  Creek  Coel  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Island  Creek  Coal  Company,  P.O.  Box 
11430.  Lexington,  Kentucky  40575  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables,  and  transformers)  to  its  Virginia 
Pocahontas  No.  1  Mine  (I J).  No.  44- 
00246)  located  in  Buchanan  County, 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  trolley  wires  and 
trolley  feeder  wires,  high-voltage  cables, 
and  transformers  not  be  located  inby  the 
last  open  crosscut  and  be  kept  at  least 
ISO  feet  from  pillar  workings. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  high-voltage  caUes  inby 
the  last  open  crosscut  and  within  150 
feet  of  piUar  workings  with  specific 
conditions  and  techniques  as  outlined  in 
the  petition. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  3. 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Siiwy. 

Director.  Office  ofStondards,  Regulations 
and  Variances. 

Date  December  22. 1968. 
[FR  Doc.  89-100  Filed  1-3-89: 8:45  am] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nottee  86-106] 

NASA  Adviaory  Counci  (NAC),  Space 
Syetema  and  Tectmology  Advieory 
Committee  (SSTAO;  Meeting 

AOCNCV:  National  Aeronautics  and 
Space  Administration. 
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ACTION:  Notice  of  meeting. 


auMMARV:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Systems 
and  Technology  Advisory  Committee, 
Ad  Hoc  Review  Team  on  Planet  Earth 
Technologies. 

DATE  AND  TNM:  January  25, 1989, 9  a.m. 
to  4:30  pjn.,  and  January  26. 1980, 9  a.m. 
to3:30pjn. 

Annwtll.  National  Aeronautics  and 
Space  Administration.  Room  625, 
Federal  Office  Building  loa 
Washington,  DC  20546.  ^ 

FOR  FUHTMER  mFORMATION  CONTACT: 

Mr.  Wayne  R.  Hudson,  Office  of 
Aeronautics  and  Space  Technology, 
National  Aeronautics  and  Space 
Administivtion.  Washington,  DC  20546. 
202/453-2740. 

SUPeLEMENTAflY  INPORMATION:  The 

NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 
to  the  Office  of  Aeronautics  and  Space 
Technology  (OAST)  on  space  systems 
and  technology  programs.  Special  ad 
hoc  review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  on  Manet  Earth  Technologies, 
chaired  by  Dr.  Paul  W.  Mayhew,  is 
comprised  of  eight  members.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approximately  28  persons  including  the 
team  members  and  other  participants). 

Type  of  Meeting:  Open. 
Agenda: 
January  25, 1989 

9  ajn. — Introduction. 

9:10  a.m. — Key  Questions  From  the 
OAST  Perspective. 

9:20  a.m.— Office  of  Space  Science 
and  Applications,  Earth  Science  and 
Applications  Division  Program  and 
Mission  Plans — an  Update. 

10  a.m. — Earth  Observing  System 
Technology  Requirements. 

.10-.30  a jn.— Global  Change  Overview. 

11  a.m.— Center  System  Study 
Updates. 

2  p.m.— Technology  Working  Group 
Reports. 

4  p.m. — Discussion.  ' 

4:30  p.m. — ^Adjourn. 

January  26, 1989 

9  a.m. — Discussion  Continued. 


2:30  p.m.— Critical  Issues  and  Actions 

Summary. 
3:30  p.m.— Adioum. 
Ann  Bradley, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  89-25  Filed  1-3-89: 8:45  am] 

SaUNQ  COOC  7S1»«1-H 

NiJCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  S0-322-OL-3] 

Atomic  Safety  and  Ucenelng  Appeal 
Board,  Long  Mand  Lighting  Co. 
(Shoreham  Nudear  Power  Station,  Unit 
1);  Oral  Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  December  14, 1988,  oral 
argimient  on  the  appeals  of  the 
intervening  Governments  (Suffolk 
County,  the  State  of  New  York,  and  the 
Town  of  Southampton)  from  that  portion 
of  the  Licensing  Board's  September  23, 
1988.  decision  (LBP-88-24]  still  before 
the  Appeal  Board  (pursuant  to  the 
Commission's  November  9, 1988,  order) 
will  be  held  at  9:30  a.m.  on  Wednesday, 
January  25. 1989,  in  the  NRC  Public 
Hearing  Room,  Fifth  Floor,  East- West 
Towers  Building.  4350  East- West 
Highway,  Bethesda,  Maryland. 

For  the  Appeal  Board. 
BaitMia  A.  Tonqiidiis 

Secretary  to  the  Appeal  Board 
Dated  December  29. 1968. 

[FR  Doc.  89-46  Filed  1-3-89;  8:45  am] 

BUMQ  CODE  rSM>-01-« 

[Docket  Na  50-390, 50-391] 

Tennessee  Valley  Authority  (Watta  Bar 
Nuclear  Plant,  Units  1  and  2);  Order 

Tennessee  Vcdley  Authority  is  the 
current  holder  of  Construction  Permit 
Nos.  CPPR-91  and  CPPR-02,  issued  by 
the  Atomic  Energy  Commission*  on 
January  23, 1973,  for  construction  of  the 
Watts  Bar  Nuclear  Plant  Units  1  and  2. 
These  facilities  are  presenUy  under 
construction  at  the  applicant's  site  on 
the  west  branch  of  the  Tennessee  River 
approximately  50  miles  northeast  of 
Chattanooga,  Tennessee. 

On  June  29. 1968.  the  Tennessee 
Valley  Authority  (the  applicant)  filed  a 


'Effective  |anuary  IB.  197S.  the  Atomic  Energy 
Commiuion  became  the  Nuclear  Regulatory 
Commission  and  permits  in  effect  on  thai  day  were 
continued  under  the  authority  of  the  Nuclear 
Regulatory  Commission. 


request  pursuant  to  10  CFR  S0.55(b)  for 
an  extension  of  the  completion  dates. 
The  extension  has  been  requested 
because  construction  has  been  delayed 
by  the  following  events: 

1.  Delays  resulting  from  the  review 
and  implementation  of  several  key 
issues/programs,  such  as  the  Vertical 
Slice  Program  and  the  Watts  Bar 
Program  Plan.  These  corrective  action 
programs  address  the  outstanding  issues 
and  confirm  the  design  and  construction 
of  the  Watts  Bar  plant 

2.  Delays  resulting  from  the 
reallocation  of  certain  resources  to  the 
restoj  i  programs  for  TVA's  Sequoyah 
and  Browns  Ferry  Nuclear  Plants. 

The  NRC  staff  has  concluded  that 
good  cause  has  been  shown  for  the 
delays,  the  extension  is  for  a  reasonable 
period,  and  that  this  action  involves  no 
significant  hazards  consideration,  the 
bases  for  which  are  set  forth  in  the 
staffs  evaluation  of  the  request  for 
extension  dated  June  29, 1988. 

The  NRC  staff  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  which  was 
published  in  the  Federal  Register  on 
December  16, 1988.  Pursuant  to  10  CFR 
51.32,  the  Commission  has  determined 
that  extending  the  construction 
completion  dates  will  have  no 
significant  impact  on  the  environmenL 

llie  applicant's  letter  dated  June  29. 
1988,  and  the  NRC  staff's  letter  and 
Safety  Evaluation  of  the  request  for 
extension  of  the  construction  permits, 
dated  December  27. 1988  is  available  for 
pubhc  inspection  at  the  Commission's 
Public  Document  Room.  G^lman 
Building.  2120  L  Street  NW.. 
Washington.  DC  20555  and  the 
Chattanooga-Hamilton  Coimty  Libraiy. 
1001  Broad  Street  Chattanooga. 
Tennessee  37402. 

It  is  hereby  ordered  that  the  latest 
completion  date  for  Construction  Permit 
No.  CPPR-91  is  extended  from 
September  1. 1988  to  July  1. 1991,  and  the 
latest  completion  date  for  the 
Construction  Permit  No.  CPPR-02  is 
extended  from  January  1, 1990,  to 
December  31, 1992. 

Dated  at  Roclcville.  Maryland,  this  ZTtfa  day 
of  December,  1968. 

For  the  Nuclear  Regtilalory  Commission. 
laaaesCPaillow. 
Director.  Office  of  Special  Projects. 

[FR  Doc  89-50  Filed  1-3-89:  8:45  am) 
BUJNQ  coos  7n»«i 


214 


¥«dmtai  Regbter  /  Vol  S4.  No.  2  /  Wedneaday.  |anuary  4.  1969  /  Notioes 


\  ^^^Wm^^^v  W^PW  ^H^^^^^^^v  J 


Totodo 

iMyWIMOf 

Operating  Uc«nM 


The  U.S.  Nuclear  Regnlatoty 
Commission  (the  Commission)  has 
issued  Amendment  No.  128  to  Facility 
Operating  License  No.  NPF-3,  issned  to 
The  Toledo  Edison  Company  and  The 
Qeveland  Electric  Uhminating 
Company  (die  licensees),  wfaidi  revised 
die  Technical  Specifications  (TS's)  for 
operation  of  the  Davis-Besse  Nuclear 
Power  Station.  Unit  Na  1  (die  facilit}) 
located  in  Ottawa  County.  Ohio.  The 
amendment  was  effective  as  of  die  date 
of  its  issuance. 

The  amendment  revised  the  TS's  to 
permit  increasing  the  Reactor  Coolant 
System  high  pressure  trip  setpoint  to 
2355  psig  from  the  present  value  of  2300 
psig.  to  permit  increasing  the  Power 
Operated  Relief  Valve  (PORV)  trip 
setpoint  to  2435  psig  &om  the  present 
value  of  2390  psig,  and  to  permit 
increasing  the  reactor  power  level  at  or 
below  wtuch  the  Antidpatory  Reactor 
Trip  System  (ARTS)  may  be  blocked  at 
45  percent  from  die  preaent  value  of  25 
percent. 

Tne  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1054.  as  onended  (the  Act),  and  the 
Commission's  rules  aind  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Comausaion's  rules  and  regolatiana  in  10 
CFK  Chapter  L  which  are  aet  forth  hi  die 
license  amendineiiL 

Notice  of  ConsideradoB  at  bsaanoe  of 
Amendment  and  Opporhmity  for 
Hearing  in  connectioa  with  this  action 
was  published  in  the  Fadend  Bagialar  oo 
May  3. 198S  (53  FR 15758).  No  request  for 
hearing  or  petition  for  leave  to  iatervene 
was  filed  following  this  notice. 

For  hirther  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  February  1, 1088  as 
supplemented  February  28. 1088.  (2) 
Amendment  No.  128  to  License  No. 
NFF-3,  (3)  die  Commission's  related 
Safety  Evaluation  dated  December  28. 
1088,  (4)  Technical  Evaluation  Report 
EGG-NTA-8152  dated  fane  1088  and  (5) 
the  Environmental  Assessment  dated 
Deceaiber  a  1968  (53  FR  S2S2B).  All  of 
these  items  are  available  for  pubkc 
inspection  at  the  Commiaaion's  Public 
Doomient  Room,  2120  L  Street  NW.. 
Washingtoa  DC  and  die  Umversity  of 
Toledo  Library.  Documents  Departownt 
2801  Bancroft  Avenue,  Toledo.  Ohio 
43806. 


A  copy  of  itesH  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Coaomisaioo. 
Washington.  DC  20555,  Attention 
Director.  Division  of  Reactor  Proiects — 
in,  IV.  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  December  1988. 

For  the  Nuclear  RegulaKxy  Commission 
ABMtt  W.  Ds  Agaiki,  Sr., 
Project  Manager.  Project  Directorate  UIS. 
Division  of  Reactor  Projecta — IfllV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Do&  88-81  Filed  1-3-80:  ftiS  asal 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Advanca  NofBca  of  Fortttar  Poiqf 
Davalopinant  on  DUaamlnatlon  of 


December  2a  uaa. 

SUMHMTV:  The  Office  of  Management 
and  Bad^t  (OKffi)  solicits  putdic 
comment  in  the  development  of  policy 
concerning  dw  dissemination  of 
infonnatian  by  executive  branch 
agencies.  The  proposed  pobcy.  which 
supplements  guidance  fowid  in  OMB 
Circular  Na  A-130  and  incorporates 
OMB  Circular  No.  A-3,  covers  selected 
aspects  of  informatioo  disseaunation, 
including  electronic  disseminatioB  of 
information. 

DATI:  Comments  from  the  public  should 
be  submitted  no  later  than  March  a 
1980. 

AOOncss:  Comments  shotdd  be 
addressed  to: }.  Timothy  Sprehe,  OfGce 
of  Information  and  Regulatory  Affairs, 
Room  3235.  New  Execatire  Office 
Building.  Office  of  Management  and 
Budget  Washington.  DC  20503. 
Telephone:  (202)  395-4814. 

wutpvxamjtnnn  mronumott.  The 
Office  of  Management  and  Budget 
(OMB)  has  statutory  responsibilities 
under  the  Paperwork  Reduction  Act  as 
amended.  (44  U.S.C.  Chapter  35):  to 
establish  government-wide  policies  that 
reduce  the  Federal  paperworic  burden; 
to  enhance  the  appropriate  application 
of  information  technology;  to  develop 
and  implement  unifoim  and  consistent 
information  resources  aianagement 
policies;  and  to  oversee  the  development 
of  information  management  principles, 
standards,  tmA  guidelines  and  to 
promote  their  ose. 

In  die  1066  aoieadaents  lo  dte 
Paperwork  Reduction  Act  Congress 
inserted  the  term  "dissemination"  at 
several  places  in  the  law,  noting  in  the 


legislative  history  that  (fissemination  ia 
a  key  information  management  area  not 
specified  in  die  origiBal  Act  but 
increasingly  Important  in  recent  years. 
The  report  of  the  Senate  Committee  on 
Government  Affairs  stated: 

UannyniMutt  gf  tlie  Federal  Government's 
informa&m  resourcas  indades  all  sUges  of 
informatioii  iMnaymenl  and  all  types  of 
information  technology.  *  *  *  Such 
management  also  includes  planning  and 
organizing  for  the  efBci«nt  and  coordinated 
collection,  and  Me  and  dissemination  of 
information,  and  properiy  training  enidoyees 
to  carry  out  sack  laaks.  (Senate  ConuBttlea 
on  CovenuBcntal  Affairs,  Reyart  on  Federal 
Management  ReofgaaizatiaB  and  Cost 
Control  Act  of  1966,  98th  Con^cas,  Report 
No.  99-347.  July  31. 1986.) 

In  December  1085.  OMB  issued  OMB 
Circular  No.  A-130.  Management  of 
Federal  Informatioo  Resources  (50 
Federal  Register  52730-627S1,  December 
24, 1985),  which  provided  a  general 
policy  framework  for  the  management  of 
Federal  information  resources.  The 
Circular  contained  a  number  of  policy 
stateoients  cooceming  the  coUectiaa 
and  diaaeminatian  of  iirfonnatian  (sea 
OMB  Circolar  No.  A-13a  Section  8a, 
and  Appendix  IV,  Section  3). 

OUR  further  addressed  information 
collectitxi  issues  with  the  publication,  on 
August  7, 1987.  of  a  Notice  of  Policy 
Guidance  on  Electronic  Collection  of 
Information  (52  Federal  Register  29454- 
294S7).  OKffi's  summary  of  comments 
received  is  available  at  the  address 
listed  above. 

In  response  to  interest  on  the  part  of 
Congress,  the  agencies,  and  the  pubKc 
OMB  has  determined  that  there  is  need 
for  additional  guidance  regarding  the 
collection  and  dissemination  of 
information  by  Federal  agcncici.  The 
present  notice  solicits  pablic  ooaanent 
on  development  of  propoaed  farther 
informatian  diaseminatian  policy.  This 
notice  %inU  be  revised  in  the  light  of 
coBunents  received  and.  incorporated 
into  OMB  Circular  No.  A-130. 

In  addition  to  raqaesting  comment  on 
the  substance  of  tiw  notice's  Policy  and 
Analysis  of  Policy.  OMB  soUcits  views 
on  the  following  questions: 
— Are  the  policy  and  accompanying 
analysis  sufficiendy  coi^ireheB&ive? 
Are  there  other  major  topics  pertaining 
to  information  dissemination  that  should 
be  treated? 

— Is  the  procedural  guidance  provided 
sufficient  to  ensure  enf  ortxment  of  the 
policies?  More  broadly,  how  shoidd 
OMB  ensure  enforcement  of  the 
policies? 


Analysis  of  PoUcy 

Mana^ment  and  Information 
Dissemination 

Agencies  manage  the  dissemination  of 
informadon  in  the  same  sense  that  they 
manage  any  other  legitimate  agency 
fiincdon:  they  carry  out  policies  and 
procedures  to  ensure  that  the  function  is 
discharged  effidendy  and  effectively  in 
accordance  with  applicable  laws.  An 
integral  part  of  information 
dissemination  management  is  ensuring 
that  the  agency  applies  modem 
information  technology  to  the 
dissemination  function. 

As  OMB  Circular  No.  A-13a 
Appendix  IV.  points  out  an  agency's 
obligation  to  disseminate  information 
must  be  discharged  within  a  responsible 
management  framework  of  minimiging 
costs  while  maximizing  the  usefidness  of 
the  information.  Efficient  effective,  and 
economical  dissemination  does  not 
translate  into  diminishing  or  limiting  the 
flow  of  information  from  the  agency  to 
the  public.  To  the  contrary,  good 
management  of  information  resources 
should  residt  hi  more  usefid  information 
flowing  with  greater  facility  to  die 
public,  at  less  cost  to  the  taxpayer. 

Incorporation  of  OMB  Circular  No.  A-3 

Section  1106  of  "Hde  44  U3.C  states 
in  part 

The  head  of  an  executive  department 
independent  agency  or  establishment  of  the 
Government  with  die  approval  of  the 
Director  of  the  Office  of  Management  and 
Budget  may  use  from  tlw  appropriations 
available  fbr  printing  and  bindi^  such  sums 
a«  are  necessary  for  the  printing  of  Jounials. 
magazines,  periodicals,  and  similar 
publications  he  certifies  in  writing  to  be 
necessary  in  the  transaction  of  the  public 
buslneM  required  by  law  of  the  department 
office,  or  establishment 

OMB  Cfrcular  No.  A-3,  Government 
Publications,  implements  this  provision 
by  requiring  that  each  agency  maintain 
and  implement  an  OMB  approved 
publications  control  system,  and  prepare 
an  annual  report  on  periodicals  and 
nonrecurring  publications. 

Because  government  publications  are 
a  form  of  information  dissemination, 
and  in  order  to  integrate  information 
policy  as  much  as  possible.  OMB 
proposes  to  revise  herewith  Circular  No. 
A-3,  to  incorporate  the  revised  Cinndar 
into  OMB  Circular  No.  A-13a  and  to 
rescind  Circular  No.  A-3.  Whereas 
Circular  No.  A-3  covered  only 
periodicals  and  nonrecurring 
publications,  i.e.,  printed  products,  the 
proposed  poUcy  covers  all  information 
dissemination  products — printed  as  well 
as  electronic  with  the  sole  exclusion  of 
audiovisual  products.  Audiovisual 
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products  continue  to  be  covered  by 
OMB  Circular  No.  A-114,  Management 
of  Federal  Audiovisual  Activities. 
Hence,  the  proposed  policy  applies  to 
products  such  as  periodicals  and 
nonrecurring  publications  whatever 
their  medium  of  dissemination,  whether 
micrographics,  machine-readable  data 
files,  software  files.  CD-ROMs  (compact 
diska — read-only  memory),  electronic 
bulletin  boards,  or  online  information 
services. 

The  definitions  of  the  terms 
"periodical"  and  "nonrecurring 
publication"  have  been  incorporated 
from  OMB  Circular  No.  A-3,  with  some 
modifications. 

— Circtdar  No.  A-3  defines  these  terms 
simply  as  publications  issued  by  an 
agency:  hence,  it  may  include 
publications  stricdy  internal  to  an 
agency.  The  definition  in  the  proposed 
policy  clarifies  that  the  terms  refer  to 
documents  disseminated  or  routinely 
made  avaUable  to  the  public.  OMB 
introduces  this  change  because  the  focus 
of  dissemination  is  on  information 
distributed  to  the  public,  and  because 
the  concept  of  internal  publication  is 
difficult  to  define  in  practice. 
— ^The  definition  of  periodical  in  Circular 
A-3  excluded  "primarily  (90  pen%nt  or 
more)  statistical  materials."  "The 
proposed  policy  drops  this  exclusion: 
sudi  materials  would  now  be 
considered  periodicals.  The  reason  is 
that  there  is  nothing  intrinsic  to 
primarily  statistical  materials  that 
should  cause  them  to  be  exempt  from 
routine  management  controls. 
Historically,  statistical  materials  were 
excluded  with  the  intent  of  guarding 
against  tampering  with  Federal 
statistics.  OMB  agrees  that  agencies 
must  erect  safeguards  so  that  Federal 
statistics  will  not  be  tampered  with. 
However,  the  safeguards  ought  not  to 
mean  omission  of  statistical 
publications,  from  routine  management 
controls  such  as  inventory  and 
reporting. 

Many  agencies  appear  not  to  know 
what  pubUcations  or  databases  they 
may  be  issuing,  how  decisions  are  made 
to  disseminate  information 
dissemination  products,  or  how  much 
they  cost  The  policy  first  requires 
management  control  systems,  a 
requirement  carried  over  from  Circtdar 
No.  A-3,  and  specifies  some  minimal 
functions  the  control  systems  are  to 
perform.  The  purpose  of  the  control 
systems  is  to  ensure  that  sound 
management  practices  are  followed  in 
managing  dissemination.  If  an  agency's 
information  dissemination 
responsibdities,  as  determined  by  the 
agency  head  within  the  context  of  the 
agency's  mission  and  the  OMB  policy 


framework,  call  for  an  aggressive 
information  dissemination  outreach 
program,  then  the  control  system  is  a 
management  tool  for  ensuring  that  the 
agency  achieves  and  maintains  such  a 
program.  Similariy.  if  the  agency's 
information  dissemination 
responsibilities  are  quite  limited,  the 
control  system  is  a  tool  for  ensuring  that 
the  agency  continues  to  use  pubhc 
resources  only  for  those  activities 
necessary  for  the  proper  performance  of 
agency  functions. 

One  function  of  the  control  system  is 
establishing  and  maintaining 
comprehensive  inventories  of  the 
information  dissemination  products  they 
disseminate.  The  rationale  for  requiring 
inventories  is  primarily  thai 
agendescannot  manage  the 
dissemination  function  if  they  do  not 
know  what  information  products  they 
have  to  disseminate,  and  that  an 
inventory  is  an  essential  tool  for 
managing  the  functiotu  A  corollary  is 
that  agendes  can  better  serve  their 
public  information  needs  with  current 
comprehensive  inventories  that  can  be 
used  as  finders'  aids  for  locating 
information  disseminated  by  the 
agendes. 

OMB  iasae*  an  annual  bulletin 
instructing  agencies  to  report  on 
information  dissemination  products. 
Agencies  shotdd  maintain  the 
information  sought  in  the  annual  OMB 
bulletin  in  their  inventories.  In  addition, 
agendes  shoidd  make  use  of  their 
inventories  for  other  management 
purposes.  For  example,  agendes  may 
wish  to  add  keywords  and  abstracts  in 
order  to  make  the  inventories  more 
useful  as  finders'  aids  for  locating 
information  they  disseminate.  While 
agendes  should  be  responsive  to  the 
public's  requests  for  assistance  in 
locating  information,  the  agendes 
should  bear  in  mind  that  private  firms 
also  provide  government  information 
looatw  services,  and  avoid  offering 
information  ser\ice8  that  essentially 
duplicate  ser\ices  already  avaUable. 

The  proposed  policy  next  states  the 
general  policy  for  periodicals  that  is 
based  direcdy  on  44  U.S.C  lioa  and  is 
taken  verbatim  from  OMB  Circtdar  No. 
A-3. 

The  proposed  policy  also  continues 
the  annual  reporting  and  approval 
provisions  foimd  in  OMB  Circular  Na 
A-3. 

Adequate  Notice 

Circular  No.  A-130  states  diat 
"agencies  shall  disseminate  significant 
new,  or  terminate  significant  existing, 
information  dissemination  products  oidy 
after  providing  adequate  notice  to  the 
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public."  (SectKMi  Sa)  The  Circular 
contained  no  procedural  guidance  for, 
nor  any  provisions  for  enforcing,  the 
adequate  notice  policy.  It  lef\  to  the 
agencies  the  determinations  as  to  what 
was  a  significant  information 
dissemination  product  and  what 
constitutes  adequate  notice.  Neariy 
three  years'  experience  with  the  Circular 
indicates  that  most  agencies  in  fact  have 
not  made  these  determinations,  nor  have 
they  estabhshed  procedures  for  ensuring 
that  adequate  notice  is  given.  During 
that  period  the  public  has  brought  to 
OMB's  attention  instances  in  which 
some  form  of  advance  public  notice 
might  reasonably  have  been  expected 
under  the  policy,  but  no  notice  was 
given.  Therefore,  OMB  is  proposing 
additional  guidance  concerning 
adequate  notice. 

Significant  information  dissemination 
products.  OMB's  intent  in  Circular  Na 
A-130  was  that  agencies  would 
designate  certain  kinds  of  inforeiation 
dissemination  products  as  significant, 
meaning  that  the  decision  to  initiate, 
terminate,  or  subatantiaOy  modify  the 
content,  form,  or  availabffity  of  sudi 
products  should  trigger  a  form  of  public 
notice  in  advance  of  actual  initiation, 
termination,  or  modification.  Other 
products  deeaoed  not  to  be  significant 
require  no  advance  notice. 

Examples  of  nonsignificant  products 
might  be  those  thai: 
— Prom  the  outset  were  never  intended 

to  be  continuing;  hence,  most 

nonrecurring,  one-time  publications. 
— Are  Generally  considered  epbaaeral 

such  as  brocbires,  handbilia.  flyers, 

pamphlets,  and  the  like; 
— Receive  Little  expression  ofpablic 

interest  as  evidenced  by  the  lack  of  or 

decline  in  subscriptioDS,  sale*,  or 

requests  for  copies. 

Examples  of  aignifirant  prodocts 
might  be  those  that: 
— are  required  by  law,  e^  a  statutorily 

mandated  report  to  Congress; 
— Involved  expienditure  of  substantial 

funds  for  the  dissemination;  a  dollar 

threshold  might  be  appropriate  here; 
— By  reason  of  the  nature  of  the 

information,  are  matters  of  continuing 

fniblic  interest  e.g..  a  key  economic 

indicator, 
— By  reason  of  the  timeliness  of  the 

information,  command  pubtic  interest; 

e.g.,  mondiiy  crop  reports  on  the  day 

of  their  release; 
— Disseminate  in  a  new  medium;  e.g., 

disseminating  a  printed  prodact  in 

electronic  medium,  or  disseminating  a 

machine-readable  data  file  via  onUne 

access; 
— Have  already  received  (or  wffl 

receive)  svbstantial  expression  of 

public  interest;  e.g.,  those  that  have  (or 


can  expect)  regular  fbnowings  or 
subscribers; 

— May  reasonably  be  viewed  as 
duplicating  and/or  competing  with 
existing  products  disseminated  by 
other  agencies  or  private  sector  firms; 
e.g.,  a  value-added  electronic 
database  product 
Fom  of  Notice.  Similarly,  agendes 

must  determine  what  form  a  notice 

should  take  in  a  given  case.  Several 

forms  of  notice  suggest  themselves. 

—Oral  public  announcements  at 
meetings,  conferences,  and 
conventions  attended  by  users  or 
potential  users  of  the  product 

— Written  public  announcements  in 
periodicals  and  other  publications 
circulated  to  users  or  potential  users; 

—Letters  to  subaoibers  or  potential 
subscribers; 

— Notices  with  or  widtout  request  for 
comment  in  the  Federal  Register  or 
Commerce  Business  Daily,  or 

— Public  hearings  convened  for  the 

purpose  of  Hi«ni««ing  initiatinn  or 

terminaticHL 
These  f(»ms  of  notice  involve  different 
levels  of  effort  and  expense  on  the  part 
of  the  agency,  and  agencies  should 
choose  a  level  proportional  to  the 
significance  of  the  prodact  and  the 
action  being  proposed. 

Determination  of  significance  and 
adequate  notice  are  matters  of  agency 
jud^sent  The  key  point  is  that  agencies 
must  make  the  judgments  and  act  upon 
them.  When  initiating  or  terminating  an 
information  dissemination  product  the 
agency  has  an  obiigatioa  to  assess  and 
take  accouni  of  the  impact  of  its  action 
upon  the  public.  Where  members  of  the 
public  consider  a  proposed  new  agency 
product  unnecessary  and  duplicative, 
the  agency  should  find  out  in  advance 
of  initiating  the  product  why  they  think 
this  and  whether  the  agency  should 
reconsider  a  decision  to  initiate.  Where 
members  <rf  the  public  consider  an 
existing  agency  product  important  and 
necessary,  the  agency  should  find  out,  in 
advance  of  terminating  or  curtailing  the 
product  why  they  think  Ms  and 
whether  the  agency  should  reconsider 
its  decision. 

Moreover,  members  of  dte  public 
should  be  able  to  seek  reconsideration 
or  redress  from  agencies  when  diey 
believe  agencies  have  acted  capriciously 
with  rnpetil  to  initiating  or  terminating 
information  dissemination  products. 
Agency  procedures  should  include 
mechanisms  for  responding  to  die 
contingency  that  agency  actions  may 
violate  die  adequate  notice  poUcy,  and 
for  how  the  agency  wffl  rectify  die 
violation. 

In  order  to  ensure  that  agencies  in  fact 
develop  the  necessary  procedures,  die 


proposed  policy  requries  that  agencies 
report  the  procedures  to  OMB. 

Electronic  Dissemination 

The  range  of  availably  information 
dissemination  media  expands  as 
technology  continues  to  develop. 
Yesterday's  monthly  index  to  scientific 
literature  is  today's  online  information 
service;  yesterday's  newsletter  is 
today's  electronic  bulletin  board; 
yesterday's  magnetic  tape  is  today's 
floppy  disk  or  online  database  and 
tomorrow's  CD-ROM.  Part  of  managing 
the  information  dissemination  function, 
therefore,  is  the  responsibility  to 
scrutinize  regularly  the  media  of 
dissemination  in  order  to  d^ermine 
whether  the  medium  in  use  continues  to 
be  the  most  appropriate. 

The  decision  to  disseminate 
information  electronically  in  many 
respects  is  identical  to  the  decision  to 
disseminate  information  in  any  other 
medium.  Agencies  must  ask  themselves 
the  questions: 

— Is  dinH'"i!n''*'""  of  this  information 
HissrminBtinn  product  required  by 
law? 
— Is  dissemination  of  this  ioformatioa 
dissemination  product  necessary  for 
the  proper  performance  of  agency 
functions? 

At  the  present  time,  electronic 
dissemination  more  often  than  not  is  an 
agency's  secondary  issuance  of  the 
product  the  primary  having  been  in  . 
some  conventional  paper  format  (press 
release,  report  etc).  Where  this  is  the 
case,  elec^nic  dissemination  is  more 
discretionary  than  the  primary  issuance, 
and  agencies  may  wish  to  consider 
additional  conditions  before  deciding  for 
electronic  dissemination.  The  policy 
statement  lists  conditions  favorable  to 
electronic  dissemination. 

While  electronic  products  are  more 
frequently  the  secondary  mode  of 
information  dissemination,  agencies 
must  recognize  that  this  condition  is 
chan^ng.  faitegration  of  information 
technology  into  the  workplace  is  rapidly 
reaching  the  point  that  both  internal 
agency  processing  and  analysis  of 
ii^ormation  as  well  as  the  public's  use 
of  information  often  occur  primarily  in 
electronic  form.  Supplying  the 
information  on  paper  is  sometimes 
practically  useless,  particulariy  when 
the  volume  of  information  is  lai^ge  and 
computer  search  and  retrieval 
capabilities  are  essential  to  efficient  use. 
Moreover,  the  printed  product  is  of^en  a 
summary  or  aggregation  of  the  larger 
body  of  information  which,  although 
usefid  in  its  own  rig^t.  does  not  satisfy 
all  legitimate  user  needs  as  well  as  the 
entire  body  of  information  In  electronic 
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medium.  Under  these  conditions,  an 
agency  might  reasonably  conclude  that 
dissemination  in  electronic  medium  is 
necessary  for  the  proper  poformance  of 
agency  functions. 

A  basic  purpose  of  the  Paperwork 
Reduction  Act  is  "to  maximize  the 
usefulness  of  information  collected, 
maintained,  and  disseminated  by  the 
Federal  Government."  (44  U.S.C.  S501) 
Thus,  dissemination  in  electronic  media 
is  often  hi^ly  desirable  because,  under 
certain  assumptions,  the  electronic 
information  dissemination  product  is 
substantially  more  useful.  Electronic 
information  dissemination  products  tend 
to  contain  more  information — often  an 
exact  and  complete  copy  of  a 
government  electronic  datebase,  and  to 
present  the  information  in  a  format  that 
is  more  manipuiable  by  the  user,  and 
hence  more  conducive  to  teiloring  to  a 
wide  variety  of  user  needs.  Agencies 
can  frequently  enhance  the  value  of 
government  information  as  a  national 
resource  and  increase  its  usefulness  by 
disseminating  information  in  electronic 
media. 

At  the  same  time,  it  bears 
remembering  that  electronic 
dissemination  is  not  applicable  in  all 
cases.  Everyone  in  the  public  likely  to 
be  interested  in  the  infonnation  may  not 
be  computer-literate  or  have  access  to 
information  technology.  Dissemination 
in  the  electronic  media  alone  may 
render  the  information  inaccessible  to 
such  users.  Similarly,  some  government 
information  holdings  evoke  little  or  no 
public  interest  and  are  not  in  demand, 
even  when  the  public  is  well  informed 
about  what  the  holdings  are.  Absent 
statutory  or  mission  mandates,  any 
dissemination,  let  alone  electronic,  is  of 
questionable  utility  in  such  cases. 

As  Circular  No.  A-130  notes,  the  fact 
that  an  agency  has  created  or  collected 
information  is  not  itself  a  valid  reason 
for  creating  a  program,  product  or 
service  to  disseminate  the  information 
to  the  public.  By  the  same  token,  the  fact 
that  an  agency  is  capable  of  offering  an 
information  service  is  not  itself  a  valid 
reason  for  offering  the  service.  Agencies 
should  avoid  offering  dissemination 
servioes  they  know  (or  should  know)  to 
be  available  in  the  marketplace.  An 
agency,  for  example,  may  have  the 
capability  to  offer  dial-up  online  access 
to  its  databases,  but  the  same  capability 
may  also  be  available  from  private  firms 
that  purchase  the  agency's  databases. 
For  the  agency  to  offer  the  service  will 
always  entail  some  cost  to  the 
government  and  the  availability  of 
virtually  identical  services  from  private 
firms  is  a  compelling  argument  against 


the  need  for  the  government  to  offer  the 
service. 

While  electronic  dissemination  is 
generally  desirable,  agencies  must 
observe  certain  boundaries  on  such 
activities.  As  a  rule  of  thumb,  Federal 
agencies  should  take  it  as  a  rebuttable 
presumption  that  they  are  to  concentrate 
dissemination  activities  on  supplying 
basic  information,  the  provision  of 
which  is  unique  to  die  government  and 
to  avoid  offering  value-added  products 
to  end  users.  That  is,  given  a  choice 
between  expending  resources  on 
disseminating  more  government 
information  in  forms  that  are  usable  for 
general  purposes  and  expending 
resources  on  tailoring  fewer  information 
dissemination  products  to  specific  user 
needs,  agencies  should  presume  they  are 
to  choose  the  former.  In  effect,  agencies 
should  prefer  to  "wholesale" 
government  information  and  leave 
"retail,"  value-added  functions  to  the 
private  sector,  especially  when  they 
know  that  the  private  sector  is  ready 
and  able  to  perform  the  value-added 
functions.  Indeed,  the  existence  of  a 
private  sector,  value-added  provider  is 
presumptive  evidence  that  barring 
extenuating  circumstances  such  as 
urgent  public  policy  considerations  or 
distorted  market  forces,  the  Federal 
agency  need  not  expend  public  funds  to 
provide  the  value-added  service. 

For  example,  many  agencies  are 
currenUy  planning  to  issue  large 
databases  on  CD-ROMs,  suitable  for 
processing  on  microcomputers,  and  the 
question  arises  as  to  whether  the 
agencies  should  include  on  the  CD- 
ROMs  the  search-and-retrieval  software 
necessary  to  access  the  databases. 
OMB's  view  is  that  the  agencies  should 
disseminate  CD-ROMs  that  contain  only 
the  databases  and  should  not  include 
the  software.  The  first  reason  for  this 
view  is  that  as  Circular  Nu.  .A-130  has 
already  noted  and  the  General 
Accounting  Office  has  frequenUy 
pointed  out  the  practice  of  developing 
and  maintaining  customized  computer 
software  is  a  source  of  inefficiency  in 
Federal  agencies.  While  the  software 
may  make  the  CD-ROMs  more  readily 
accessible  by  users,  its  development  and 
maintenance  also  represent  a  costly 
diversion  of  agency  resources,  because 
software  development  by  and  large  is 
not  part  of  agencies'  information 
dissemination  mandates.  The  second 
reason  is  that  the  software  development 
is  a  value-added  feature  that  can  be 
performed  by  the  [mvate  sector,  and 
hence  a  commercial  activity  that  the 
government  neither  needs  to  nor  should 
perform  itself.  Agencies  might  better 
devote  their  resources  to  improving  the 


databases  themselves  or  to  preparing 
other  databaises  for  dissemination,  for 
these  are  tasks  that  only  the  agencies 
can  perform. 

Circular  No.  A-130  counsels  agencies, 
when  using  contractors  for  carrying  out 
dissemination  activities,  to  ensure  that 
contractors  are  not  permitted  to  exercise 
monopolistic  controls  over  government 
information  resources.  By  the  same 
token,  agencies  themselves  must  avoid 
behaving  in  a  monopolistic  fashion  with 
respect  to  their  information 
dissemination  products.  For  example,  an 
agency  that  sells  online  access  to  its 
databases  but  refuses  to  sell  copies  of 
the  databases  themselves  may  be 
presumed  to  be  behaving  as  a 
monopolist  because  its  practice 
precludes  the  possibility  of  a  competitor 
selling  the  same  service  at  a  lower  price. 
U  an  agency  is  willing  to  provide  public 
access  to  a  database,  the  agency  should 
be  willing  to  sell  copies  of  the  database 
itself. 

By  the  same  reasoning,  agencies 
should  behave  in  an  even-handed 
manner  in  disseminating  information 
products,  ff  an  agency  is  wdlling  to  sell  a 
database  or  database  services  to  some 
members  of  the  public  the  agency 
should  in  principle  be  prepared  to  sell 
the  same  producta  under  similar  terms    ■ 
to  other  members  of  the  public  absent  a 
statutory  basis  for  acting  otherwise. 
While  an  agency  may  have  public  poUcy 
reasons  for  offering  different  terms  of 
sale  to  different  groups  in  the  pubUc  the 
agency  should  provide  a  clear  statement 
as  to  its  reasons  and  their  basis. 

User  Charges 

OMB  Circular  No.  A-25.  User 
Charges,  (proposed  revision  published  in 
52  Federal  Register  2489a  July  1. 1967) 
implements  Title  5  of  the  Independent 
Offices  Appropriatioiu  Act  of  1952  (31 
UJ&.C  9701),  establishing  Federal  pohcy 
regarding  fees  assessed  for  government 
services  and  for  sale  or  use  of 
government  property  or  resources.  The 
general  pohcy  stated  in  Circular  No.  A- 
25  (Section  6)  is  that  a  user  charge  will 
be  assessed  against  each  identifiable 
recipient  for  benefits  derived  from 
Federal  activities  beyond  those  received 
by  the  general  pubhc 

As  Circular  No.  A-130  notes,  the 
Federal  Government  possesses  mudi 
information  of  substantial  commercial 
value.  Dissemination  of  sxich 
information,  or  its  dissemination  in  a 
specific  form  or  medium,  may  represent 
a  government  service  from  which 
identifiable  recipients  derive  special 
benefits,  in  which  case  user  charges 
may  be  applicable.  Many  agencies  that 
have  substantial  infoimation 
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diMemination  programs  continue  not  to 
have  consistent  agency-wide  policies 
and  procedures  for  setting  user  charges 
for  information  dissemination  products. 
Tlie  proposed  policy  provides  that 
agen^es  must  establish  user  charges  for 
the  cQftB  of  disseminating  these 
products,  and  recover  such  costs,  where 
appropriate. 

At  present.  Chapter  17  of  Title  44.  U.S. 
Code,  reserves  to  the  Public  Printer  and 
the  Superintendent  of  Documents  the 
pricing  and  sale  of  printed  government 
docimients.  In  practice,  therefore, 
executive  agency  discretion  in  the 
setting  of  user  charges  for  information 
dissemination  products  is  limited  to 
those  that  are  not  phntedL  i.e.. 
principally  to  electronic  products. 

Circular  No.  A-130  stated  that 
agencies  shall  recover  only  costs  of 
disseminating  information  products 
through  user  charges,  where 
appropriate,  in  accordance  with  Circular 
Na  A-25.  Circular  No.  A-130  also 
balanced  the  requirement  to  establish 
user  charges  against  the  need  to  ensure 
*  that  government  information 
dissemination  products  reach  the  pubUc 
for  whom  they  are  intended  (Section 
8a(llHa))  If  an  agency  has  a  positive 
obligation  to  place  a  given  product  or 
service  in  the  hands  of  certain  specific 
groups  or  members  of  the  public  and 
also  determines  that  user  charges  will 
constitute  a  significant  harrier  to 
disrJiarging  this  obligatioa  the  agency 
may  have  grounds  for  reducing  or 
eliminating  its  user  charges  for  the 
product  or  swvice.  or  for  exen^>ting 
some  receipients  from  the  charge" 
(Appendix  IV).  The  Cirodar  gave  no 
further  guidance  as  to  how  agencies 
should  balance  these  requirements. 

Circular  No.  A-25  also  establishes 
tiiat  user  charges  should  be  set  at  a  level 
sufficient  to  recover  the  full  cost  of 
providing  the  service,  resource,  or 
property.  The  proposed  policy  clarifies 
the  application  of  Circular  No.  A-25  to 
information  dissemination  products. 
Absent  statutory  requirements  to  the 
contrary,  the  standard  for  user  charges 
for  information  dissemination  products 
should  be  to  recover  no  more  than  the 
full  cost  of  dissemination. 

OMB'i  proposed  revision  to  Circular 
Na  A-2S  makes  a  distinction  (in  Section 
ea(2)(b))  between  user  charges  when  the 
Government  is  acting  as  property  owner 
and  when  the  Government  is  acting  as 
sovereign.  In  the  former  case  user 
charges  will  be  based  on  market  prices, 
and  in  the  latter  on  full  cost.  For  all 
instances  in  which  the  Government 
itself  creates  or  collects  information,  or 
causes  creation  or  collection  through 
sponsorship,  the  Government  is  acting 
as  sorerelgn.  User  charges  the 


Government  may  assess  for  products 
resulting  from  such  creation  or 
collection  should  be  no  greater  than  the 
full  cost  of  dissemination. 

The  proposed  policy,  therefore,  treats 
information  products  as  different  from 
other  goods  and  services  with  respect  to 
user  charges.  First,  statutes  such  as  the 
Freedom  of  Information  Act  and  the 
Government  in  the  Sunshine  Act 
establish  that  Federal  agencies  have  a 
broad  and  general  obligation  to  make 
government  information  available  to  the 
public  and  to  avoid  erecting  barriers 
that  impede  public  access.  Circular  No. 
A-130  continues  this  tradition  with  its 
Basic  Considerations  and  Assumptions 
(Section  7),  and  with  the  poUcy 
balancing  user  charges  against  reaching 
the  intended  public.  User  charges  higher 
than  the  cost  of  dissemination  are  a 
barrier  to  public  access.  Second,  given 
that  the  Government  has  sunk  the  costs 
of  creating  and  processing  the 
information  for  governmental  purposes, 
the  economic  benefit  to  society  is 
maximized  when  the  information  is 
pubUdy  disseminated  at  the  cost  of 
dissemination. 

The  full  cost  of  dissemination  may 
generally  be  thought  of  as  the  sum  of  all 
costs  specifically  associated  with 
preparing  for  public  dissemination  and 
actually  disseminating  to  the  public.  For 
example,  an  agency  may  prepare  an 
information  product  for  its  own  internal 
use,  and  costs  associated  with  such 
production  are  not  recoverable  as  user 
charges.  When  the  agency  takes  the 
product  prepares  it  for  public 
dissemination,  and  actually 
disseminates  it  costs  associated  with 
preparation  and  actual  dissemination 
are  recoverable  as  user  charges. 

While  the  proposed  policy  generally 
limits  user  charges  to  the  cost  of 
dissemination,  agencies  should  take 
care  to  set  charges  at  the  full  cost  of 
dissemination,  where  appropriate.  Some 
agencies  apparenUy  limit  user  charges 
for  information  dissemination  products, 
for  example,  to  the  costs  of  reproducing 
and  distributing  computer  tapes  without 
enunciating  a  rationale  for  such 
limitations.  In  fact  recoverable  costs 
may  be  signficantly  higher.  For  example, 
for  an  onlliM  database  service, 
recoverable  cost  elements  might  inchide 
personnel,  materials,  and  services 
associated  with  the  following: 
telecommunications  between  the 
computer  system  and  user  terminals: 
computer^isage.  online  network 
management:  training  of  personnel 
operating  online  services;  preparation 
and  distribution  of  manuals  and  training 
materials:  and  accounting  and  billing  for 
online  services.  Cost  elements  might 
also  Include  associated  administrative 


overhead  costs  such  as  printing, 
postage,  travel,  and  indirect  costs. 

In  addition.  OMB  Circular  No.  A-25 
provides  for  charges  for  government 
goods  and  services  that  convey  special 
benefits  to  recipients  beyond  those 
accruing  to  the  general  public.  Where 
agencies  provide  custom  tailored 
information  ser\'ices  to  specific 
individuals  or  groups,  full  cost  recovery 
for  such  services  is  appropriate.  For 
example,  if  an  agency  prepares  special 
tabulations  or  similar  services  from  its 
databases  in  answer  to  a  specific 
request  from  a  member  of  the  public,  all 
costs  associated  with  fulfilling  the 
request  would  be  charged,  and  the 
requester  would  be  so  informed  before 
work  was  begun.  In  a  few  cases 
agencies  engaging  in  information 
collection  activities  augment  the 
information  collection  at  the  request  of, 
and  with  funds  provided  by.  private 
sector  groups.  Since  the  19208.  the 
Bureau  of  the  Census  has  canned  out 
surveys  of  certain  industries  at  greater 
frequency  or  at  a  greater  level  of  detail 
than  Federal  funding  would  permit 
because  industry  groups  have  requested 
more  &«quent  or  detailed  government 
data  and  have  paid  the  additional 
information  collection  and  processing 
costs,  and  the  additional  information  is 
consistent  with  Federal  purposes.  While 
results  of  these  surveys  are 
disseminated  to  the  pubUc  at  cost  of ;  '. 
dissemination,  the  existence  and  '  •■.;    '.  ^ 
availability  of  the  additional 
government  data  are  special  benefit*  to 
certain  recipients  beyond  those  accruing 
to  the  public.  It  is  appropriate  that  those 
recipients  should  bear  full  costs  of 
information  collection  and  processing, 
as  well  as  dissemination. 

At  the  same  time,  as  Circular  No.  A- 
130  points  out  the  requirement  to 
establish  user  charges  is  not  intended  to 
make  the  ability  to  pay  the  sole  criterion 
fpr  determining  whether  the  puUic 
receives  government  information. 
Agencies  must  balance  the  requirement 
to  establish  user  charges  and  the  level  of 
fees  charged  against  other  policies, 
specifically,  the  proper  performance  of 
agency  functions  and  the  need  to  ensure 
that  information  dissemination  products 
reach  the  public  for  whom  they  are 
Intended  (see  OMB  Circular  No.  A-13a 
section  8a(ll)(a)).  If  an  agency  has  a  -'■',: 
positive  obligation  to  place  a  given 
product  in  the  hands  of  certain  specific 
gnntps  or  members  of  the  public  and 
also  determines  that  user  charges  will 
constitute  a  significant  barrier  to 
discharging  this  obligation,  the  agency 
may  have  grounds  for  reducing  or 
eliminating  its  user  charges  for  the 
product  or  for  exempting  some 
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recipients  from  the  charge.  Such 
reductions  or  eliminations  should  be  the 
subject  of  formal  agency  determinations 
on  a  case  by  case  basis  and  justified  in 
terms  of  clearcut  agency  policies. 

Small  Agencies 

The  foregoing  discussion  and 
proposed  policy  are  written  with  a  view 
to  agencies  that  have  sizable  multimedia 
information  dissemination  programs. 
Not  all  agencies  are  large,  nor  have  such 
programs.  Formal  management  control 
systems,  adequate  notice  procedures, 
and  the  administration  of  electronic 
information  dissemination  may  be 
inappropriate  for  small  agencies.  The 
policies  themselves,  however,  are 
appropriate  for  all  agencies.  Smaller 
agencies  should  implement  the  policies 
with  procedures  appropriate  for  their 
size.  , 

lamn  B.  MacRaa.  Ir^ 

Deputy  Administrator  for  Information  and 
Regulatory  Affairs. 

PROPOSED  POUCY 

1.  Definitions 

a.  The  term  "periodical"  means  any 
publication  disseminated  or  routinely 
made  available  to  the  public  by  an 
agency  annually  or  more  often  widi  a 
format  content  and  purpose  consistent 
in  nature.  The  term  includes  internal 
agency  newsletters  and  annual  reports, 
li^e  term  does  not  include: 

— Memoranda,  directives,  regulations, 
legal  opinions  and  decisions, 
proceedings,  programs  for  cermonies. 
press  releases,  environmental  impact 
statements  and  assessments,  planning 
documents,  and  other  purely 
administrative  materials; 

— Research  and  development  reports 
that  are  the  direct  result  of  research 
contracts  and  are  distributed  to 
Federal  Government  employees  and 
the  contractor  involved  in  the  work, 
and  technical  books,  monographs  and 
journal  articles  that  are  pubUshed  by 
conunercial  publishers  and 
professional  associations; 

— O^icial  instructional/informational 
documents  of  a  permanent  nature, 
publidhtid  as  a  supplement  to  directive 
systems  of  executive  branch  agencies; 
and 

— ^Aimual  update  of  instructional 
Information  publications  made 
'available  to  the  pubUc  to  inform  them 
of  laws  and  regAilations  and  to  assist 
them  in  complying  with  reporting 
requirements. 

b.  The  term  "noiu^curring 
publication"  means  any  publication, 
including  pamphlets,  disseminated  or 
routinely  made  available  to  the  public 
by  an  agency  on  a  one-edition  basis,  or 
less  frequently  than  annually.  The  items 


not  included  in  the  term  are  the  same  as 
for  the  term  periodical 

c.  The  term  "information 
dissemination  products"  means 
periodicals,  nonrecurring  publications, 
machine-readable  data  files,  software 
files,  online  database  services,  and 
electronic  bulletin  boards,  issued  or 
disseminated  by  agencies  to  the  public; 
the  term  includes  media  such  as 
magnetic  tape  and  compact  disks  but 
does  not  include  audiovisual  activities 
covered  by  OMB  Circular  No.  A-114. 
Dissemination  to  the  public  means 
distributing  without  restriction  as  to 
recipients  and  entails  public 
announcement  of  distribution. 
Distribution  restricted  to  government 
employees  or  to  agency  contractors  or 
grantees  is  not  considered  dissemination 
to  the  public. 
2.  Policy 

a.  Agencies  shall  manage  the 
dissemination  of  information  so  as  to 
maximize  efficient  and  effective 
performance  of  agency  functions, 
maximize  the  usefulness  of  government 
Information,  and  minimize  the  cost  to 
the  Federal  Government. 

b.  Agencies  shall  maintain  and 
implement  a  management  control 
system  for  all  information  dissemination 
products.  The  management  control 
system  shall,  at  a  minimum,  perform  the 
following  functions: 

(1)  Monitoring  and  reviewing 
information  dissemination  products  to 
assure  that  they  are  certified  to  be 
necessary  for  proper  performance  of 
agency  functions,  or,  in  the  case  of 
periodicals,  necessary  in  the  transaction 
of  the  pubUc  business  required  by  law  of 
the  agency; 

(2)  Establishing  and  maintaining  in 
electronic  format  a  current  and 
comprehensive  inventory  of  all  agency 
information  dissemination  products; 

(3)  Recording  actual  and  proposed 
spending  of  funds  for  information 
dissemination  products; 

(4)  Providing  an  annual  report  to  the 
Director  of  the  Office  of  Management 
and  Budget  according  to  specifications 
provided  in  aimual  reporting 
instructions;  and 

(5)  Supporting  such  other  functions  as 
are  necessary  for  effective  and  efficient 
management  of  information 
dissemination,  such  as  developing  aids 
to  locating  information  disseminated  by 
the  agency. 

c.  &cpenditure  of  funds  shall  be 
approved  only  for  periodicals  that  . 
provide  information,  the  dissemination 
of  which  is  necessary  in  the  transaction 
of  the  public  business  required  by  law  of 
the  agency. 

d  Agencies  shall  determine  which  of 
their  existing  and  proposed  Information 


dissemination  products  are  significani 
for  purposes  of  providing  adequate 
notice,  and  what  ccrsti'.utes  adequate       ; 
notice  for  significant  information 
dissemination  products;  ageAcies  shall 
disseminate  these  determinations  to  the 
public; 

e.  Agencies  shall  establish  and 
implement  procedures  for  providing 
adequate  notice,  in  accordance  with  the 
preceding  agency  determinations,  when 
Initiating  or  terminating  significant 
information  dissemination  products: 
procedures  shall  include  how  to  t 

determine  what  information 
dissemination  products  are  significant      i 
what  constitutes  adequate  notice,  and 
bow  the  public  may  seek  redress  for         ! 
agency  violations.  ; 

t  Agencies  should  examine  their 
information  dissemination  products  to      ' 
determine  whether  conditions  favor  the 
electronic  dissemination  of  information. 
Conditions  favorable  to  electronic 
dissemination  include: 

(1)  The  agency  already  maintains  the 
information  in  electronic  medium  for  its 
own  purposes; 

(2)  The  agency  will  not  incur 
substantial  new  costs  in  disseminating     , 
the  information  electronically;  ' 

(3)  Existing  or  potential  users  of  the  ! 
information  have  expressed  a  need  for  I 
the  information  in  electronic  medium:  ' 
e.g.,  a  docimiented  public  demand;  ] 

(4)  The  agenc)'  can  point  to  real 
benefits  to  the  government  and/or  die      , 
pubhc  from  disseminating  the 
information  electronically;  e.g.,  more 
timely  use  of  information,  or  the  ability 
for  users  to  manipulate  the  information 

in  ways  not  available  with  other  media; 

(5)  The  agency  has  determined  that 
information  dissemination  products 
already  available  to  the  public  are  not 
so  similar  that  the  agency's  electronic 
dissemination  would  constitute  unfair    . 
competition  with  the  private  sector. 

g.  Agencies  should  periodically  review 
their  information  dissemination 
products  to  determine  whether  the 
medium  of  dissemination  is  appropriate 
to  the  product 

h.  Agencies  shall  avoid  disseminating 
information  dissemination  products  that 
place  the  Govenunent  in  unfair 
competition  with  the  private  sector 

L  Agencies  shall  give  perference  lo 
disseminating  basic  electronic 
information  dissemination  products, 
and,  absent  compelling  reasons,  avoid 
disseminating  value-added  electronic 
information  products; 

j.  Agencies  shall  establish  consistent 
agency-«vide  policies  and  procedures, 
including  regulations  as  necessary,  for 
setting  and  collecting  loer  chai^ges  for 
infcMination  dissemination  products. 
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k.  Agendet  thaU  set  oser  charges  for 
infonnaboo  dissoninatiao  prodocts  at  a 
level  sufBdeat  to  recover  the  fidl  cost  of 
dissemination,  and  exchide  from 
calculation  of  the  charges  costs 
associated  with  collecting  and 
processing  the  information.  Exceptions 
to  this  poUcy  aiK 

(i)  Where  statutory  requirements  are 
at  variance  with  the  policy. 

(ii)  Where  the  agency  collects  and 
processes,  as  well  as  disseminates,  the 
informabon  for  the  benefit  of  a  specific 
identiBable  group  beyond  the  benefit  to 
the  general  public;  or 

(Ui)  Where  the  agency  has  made  a 
determination  that  user  charges  at  full 
cost  of  dissemination  constitute  a 
signiHcant  barrier  to  properiy 
performing  the  agency's  functions  and 
reaching  dbe  public  whom  the  agency 
has  an  obligation  to  reach. 

3.  Reporting 

a.  Within  180  days  of  the  effective 
date  of  this  policy,  the  head  of  each 
agency  shall  submit  to  the  Director. 
OfTice  of  Management  and  Budget 

(1)  Copies  of  policies  and  procedures 
for  the  agency  information 
dissemination  management  control 
systems;  and 

(2)  Copies  of  agency  procedures  for 
providing  adequate  notice  when 
initiating  or  terminating  significant 
information  dissemination  products. 

(3)  Copies  of  agency  policies  and 
procedures  for  setting  and  collecting 
user  charges  for  information 
dissemination  products. 

b.  Unless  otherwise  individually 
directed  by  OMB,  agencies  with  fewer 
than  1500  fulltime  equivalent  employees 
need  only  provide  certification  that  the 
above  policies  are  in  effect  and  that  the 
agency  has  provided  the  most  recent 
annual  report  on  information 
dissemination  products. 

4.  Approval 

OMB  will  respond  to  the  agency's 
annual  report  on  information 
dissemination  products  within  45  days 
of  receipt  In  its  response,  OMB  will 
approve  or  disapprove  the  periodicals 
listed  for  new  or  continued  use.  or  may 
request  additional  information  on 
certain  periodicals. 

Although  new  periodicals  should  be 
proposed  at  the  annual  reporting  time 
whenever  possible,  periodicals  may  also 
be  presented  to  OMB  for  approval  at 
other  times  of  the  year.  OMB  will 
respond  to  these  supplemental  requests 
within  45  days  of  receipt 
[F9.  Doc.  09-6  Piled  l-S-SS:  «:4S  ajn) 


SECURfTIES  ANO  EXCHANGE 


(RaL  Nol  IC-1C710;  ti^^no) 

La  Cilm  ciHwl>  D— jMdhw  dy 


December  28. 1988. 

AOBtCV:  Securities  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant  La  Caisse  centrale 
Desjardins  dn  Quebec 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  La  Caisse 
centrale  Desjardins  du  Quebec  (the 
"Applicant")  seeks  an  order  to  issue  and 
sell  commercial  paper  notes  (the 
"Commercial  Paper  Notes")  in  the 
United  States.  In  addition,  the  order 
would  permit  the  Applicant  to  issue  and 
sell  debt  securities  other  than 
Commercial  Paper  Notes  ("Other  Debt 
Securities")  in  the  United  States.  The  net 
proceeds  of  all  offerings  made  in  the 
United  States  by  the  Applicant  will  be 
utilized  by  the  Applicant  to  carry  out  its 
function  as  financial  agent  for  the 
Desjardins  Group,  which  is  a 
cooperative  of  savings  and  credit  unions 
located  in  Quebec 

Filing  Date:  The  application  was  filed 
on  August  10, 1987  and  amended  on 
December  1. 1968. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
January  23. 1980.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant(s)  with  the  request  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
lkOemwm%:  Secretary.  SEC  450  5th 
Street  NW,  Washington.  DC  20549.  La 
Caisse  centrale  Desjardins  de  Quebec  1. 
Complexe  Desjardins,  South  Tower. 
Suite  2822.  Montreal  Quebec  H5B1B3. 
FON  RMTHBI  MFOMMATION  CONTACT: 
Cecilia  C  Kalish.  Staff  Attorney  at  (202) 
272-3035  or  Stephanie  M.  Monaco. 
Branch  Chief  at  (202)  272-303a 

Following  is  a  summary  of  the 


application:  the  complete  application  is 
available  for  a  fee  from  either  the  SSCt 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  RaptasaatalkNis 

1.  The  Applicant  is  a  corporation 
established  by  the  Quebec  Legislature  to 
act  as  financial  agent  for  the  Desjardins 
Group  (the  "Group").  The  Group  is 
composed  of  approximately  1,345 
savings  and  credit  cooperatives  known 
as  caisses  populaires  and  caisses 
d'economie  (collectively  the  "Caisses") 
which  are  located  throughout  the 
Province  of  Quebec.  Each  Caisse  is 
affiliated  with  one  of  eleven  regional 
federations  (the  "Federations").  The 
Federations  provide  technical  and 
financial  services  to  their  affiliated 
Caisses.  The  Federations  together  form 
a  confederation.  La  Confederation  des 
caisses  populaire  et  d'economie 
Desjardins  du  Quebec  (the 
"Confederation"). 

2.  The  Applicant,  as  financial  agent  of 
the  Group,  manages  a  Uquidity  fund  for 
its  members,  provides  its  members  with 
access  to  financial  markets,  and  offers  a 
range  of  financial  services  to  large-  and 
medium-size  business  corpora  tioiu. 
Applicant  makes  loans  to  (i)  members 
and  affiliates  of  the  Group  and  (ii) 
business  corporations,  governmental 
and  paragovernmental  entities  whose 
credit  needs  exceed  the  capabilities  of 
the  individual  Caisses.  Applicant 
accepts  deposits  from  the  Desjardins 
Group,  from  governmental  and 
paragovernmental  entities,  and  from  the 
short-,  medium-  and  long-term  Canadian 
and  international  capital  markets. 

3.  The  Applicant's  operations  are 
extensively  regulated  both  by  the  act 
under  which  it  was  incorporated  (the 
"Incorporating  Act")  and  by  other 
Quel)ec  legislation  which  is  similar  to 
that  applicable  to  Canadian  chartered 
banks  governed  by  the  Bank  Act 
(Canada)  ("Chartered  Banks"),  including 
inter  alia  the  Savings  and  Credit  Unions 
Act  of  Quebec  and  the  Quebec  Deposit 
Insurance  Act.  The  Caisses  and  the 
Federations  are  governed  by  the  Credit 
Unions  Act  The  Confederation  is 
governed  by  the  Credit  Unions  Act  and 
the  Incorporating  Act  Under  the  Quebec 
Deposit  Insurance  Act  deposits  with  the 
Caisses  and  with  the  Applicant  are 
insured  to  a  ma^mam  of  $80,000  (all 
figures  contained  herein  are  in  Canadian 
dollars  unless  otherwise  indicated)  per 
depositor. 

4.  Applicant  is  subject  to  the 
supervision  of  the  Inspector  General  of 
Financial  Institutions  of  Quebec  (the 
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"Inspector  General").  The  Inspector 
General  conducts  annual  inspections  of 
the  Applicant's  business.  The  Applicant 
must  provide  the  Inspector  General  with 
the  financial  statements  prescribed  by 
govermnent  regulations  and  any  other 
financial  statements  and  supplemental 
information  that  the  Inspector  General 
may  deem  necessary  to  ensure  that 
Applicant  is  complying  with  the 
provisions  of  the  Incorporating  Act  and 
applicable  regulations. 

5.  Pursuant  to  the  Incorporating  Act 
the  Applicant  must  maintain  a  reserve, 
in  the  form  of  either  cash  on  hand  or 
deposits  in  chartered  banks  or  in  similar 
non-affiliated  institutions,  that  on 
average  during  any  month  shall  not  be 
less  than  5%  of  its  deposit  liabilities.  The 
Applicant  must  also  maintain  with  such 
institutions  a  portfolio  of  cash,  deposits, 
bonds  or  other  evidence  of  indebtedness 
which  have  an  average  monthly  value  of 
not  less  than  20%  of  deposit  liabilities. 

6.  Under  the  Incorporating  Act  the 
paid-in  capital  of  the  Applicant  must  be 
at  least  $25  million.  The  issuance  of 
securities  by  the  Applicant  is  subject  to 
provincial  securities  legislation.  For 
example,  a  prospectus  must  be  prepared 
prior  to  the  issuance  of  non-exempted 
securities.  Under  the  Incorporating  Act 
Applicant  may  not  declare  or  pay  a 
dividend  if  it  would  become  insolvent  or 
its  paid-in  capital  would  be  impaired. 
llie  Applicant  may  invest  in  real  estate 
provided  its  total  investment  does  not 
exceed  20%  of  its  assets. 

7.  Under  the  Incorporating  Act  and  the 
Credit  Unions  Act  the  Applicant  may 
acquire  shares  of  any  Chartered  Bank, 
savings  bank,  trust  company,  insurance 
company  or  mutual  fund  company 
incorporated  in  Canada,  as  well  as  fully 
paid  shares  issued  by  a  Canadian 
corporation.  The  Applicant  may  not 
invest  more  than  30%  of  its  assets  in 
such  shares. 

8.  Under  the  Incorporating  Act  the 
Applicant  may  guarantee  the  financial 
liabilities  of  its  members  and  of  its 
depositors  to  the  extent  that  the  total 
guaranteed  liabilities  do  not  exceed  10% 
of  its  unimpaired  capital  and 
accumulated  reserves. 

9.  As  of  December  31, 1987,  the 
Applicant's  loan  portfoHo  totalled  $1.9 
billion,  consisting  of  $818  million  in 
loans  to  members  and  Desjardins  Group 
affiliates,  $409  million  to  public 
organizations  and  $680  million  to  private 
corporations.  As  of  the  same  date,  the 
Applicant's  securities  portfolio  totalled 
$853  million  of  which  57.3%  were 
negotiable  government  securities. 

10.  Total  deposits  as  of  December  31, 
1987  amounted  to  $2.37  billion,  of  which 
$256  milUon  were  deposits  from  the 
Canadian  Government,  $36  million  from 


other  governmental  organizations,  $108 
million  from  members  and  Desjardins 
Group  affiliates,  $365  million  from  banks 
and  $1.6  billion  firom  the  short,  medium 
and  long  term  Canadian  and 
international  capital  markets  [i^.. 
institutional  investors). 

11.  As  of  December  31. 1987,  the 
Applicant  had  total  assets  of  $2.84 
billion  and  the  combined  assets  of  the 
Applicant  the  Caisses  and  the 
Federations  totalled  $29.57  billion.  On  a 
combined  basis,  the  loan  portfolio 
totalled  $24.99  billion.  As  of  December 
31, 1987,  the  Applicant's  liabilities 
totalled  tlM  billion  and  the  combined 
liabilities  of  the  Applicant  the  Caisses 
and  the  Federations  totalled  $29.57 
billioa,  of  which  total  deposits 
represented  $2.37  bUlion  and  $27.21 
billion,  respectively. 

12.  The  Applicant  proposes  to  issue 
and  sell  short-term  negotiable 
promissory  notes  of  the  type  exempt 
fivm  the  registration  requirements  of  the 
Securities  Act  of  1933  (the  "1933  Act") 
by  virtue  of  section  3(a)(3)  thereof  (tiie 
"Commercial  Paper  Notes").  The 
Applicant  will  publicly  offer  the 
Commercial  Paper  Notes  in  minimimi 
denominations  of  $100,000  through  one 
or  more  major  dealers  to  the  types  of 
sophisticated  and  largely  institutional 
investors  in  the  United  States  who 
normally  purchase  commercial  paper. 
The  Commercial  Paper  Notes  will  be 
direct  liabilities  of  the  Applicant  and 
will  rank  pari  passu  among  themselves, 
equally  with  all  other  unsecured, 
unsubordinated  indebtedness  of  the 
Applicant  and  superior  to  the  rights  of 
the  Applicant's  shareholders.  The 
Applicant  expects  that  the  average 
amount  of  Commercial  Paper  Notes 
outstanding  in  the  United  States  market 
during  the  first  year  will  not  exceed  U.S. 
$400  million.  Prior  to  their  issuance,  the 
Commercial  Paper  Notes  will  have 
received  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization  and  the  Applicant's 
United  States  counsel  shall  have 
certified  the  receipt  of  such  rating. 

13.  The  Applicant  may,  from  time  to 
time,  offer  other  debt  securities  ("Other 
Debt  Securities")  for  sale  in  the  United 
States.  The  net  proceeds  of  the 
Commercial  Paper  Notes  and  the  Other 
Debt  Securities  issued  by  the  Applicant 
will  be  used  to  fund  the  Applicant's 
normal  lending  activities. 

14.  The  Applicant  undertakes  that  the 
offering  in  the  United  States  of  the 
Commercial  Paper  Notes  will  be  made 
pursuant  to  the  exemption  from 
registration  under  the  1933  Act  provided 
by  section  3(a)(3)  thereof.  The  Applicant 
undertakes  not  to  offer  the  Commercial 


Paper  Notes  in  the  United  States  unless 
the  Applicant  shall  have  received  an 
opinion  of  its  United  States  legal 
counsel  that  the  Commercial  Paper 
Notes  Kvill  be  entitled  to  such  exemption 
from  the  registration  requirements  of  the 
1933  Act.  The  Applicant  does  not 
request  Commission  review  or  approval 
of  this  opinion. 

15.  The  Applicant  undertakes  that 
each  dealer  in  the  Commercial  Paper 
Notes  will  furnish  to  each  purchaser 
thereof,  at  or  prior  to  the  time  of 
purchase,  a  memorandum  describing 
briefly  the  business  of  the  Applicant  and 
providing  the  most  recent  publicly 
available  fiscal  year-end  balance  sheet 
and  profit  and  loss  statement  for  the 
Applicant  accompanied  by  a 
description  of  the  material  differences 
between  the  Canadian  accounting 
principles  utilized  in  the  preparation 
thereof  and  generally  accepted 
accounting  principles  as  applied  in  the 
United  States.  Such  memorandum  will 
be  updated  promptiy  to  reflect  material 
changes  in  the  financial  condition  of  the 
Applicant  and  will  be  at  least  as 
comprehensive  as  memoranda 
customarily  used  by  United  States 
issuers  in  offering  commercial  paper  in 
the  United  States.  The  Applicant 
undertakes  that  any  offering  of  Other 
Debt  Securities  will  be  effected  on  the 
basis  of  disclosure  documents  at  least 
as  comprehensive  as  those  used  in 
offerings  of  similar  securities  by  issuers 
in  the  United  States.  In  the  case  of  an 
offering  made  pursuant  to  a  registration 
statement  under  the  19^  Act  the 
offering  will  be  made  o^the  basis  of 
disclosure  documents  appropriate  for 
such  registration. 

16.  The  Applicant  will  select  a  bank  or 
trust  company  located  in  the  United 
States  to  act  as  issuing  and  paying  agent 
for  the  Commercial  Paper  Notes.  'The 
Applicant  will,  in  coimection  with  the 
issuance  of  the  Commercial  Paper  Notes 
and  Other  Debt  Securities,  appoint  an 
agent  to  accept  service  of  process  in  any 
suit,  action  or  proceeding  brought 
against  the  Applicant  in  any  state  or 
federal  court  with  respect  to  the 
Commercial  Paper  Notes  and  Other 
Debt  Securities.  The  Applicant  will 
expressly  submit  to  the  jurisdiction  of 
any  New  York  State  or  federal  court 
located  in  New  York  County  with 
respect  to  any  such  suit  action  or 
proceeding.  Such  appointment  of  an 
agent  for  service  of  process  and  such 
consent  to  jurisdiction  shall  be 
irrevocable  until  all  amounts  due  and  to 
become  due  with  respect  to  the 
Commercial  Paper  Notes  and  Other 
Debt  Securities  have  been  paid. 
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17.  Prior  to  their  iMuance,  the  Otter 
Debt  Secoritiee  will  hare  received  one 
of  the  three  hi^heet  inveetment  grade 
ratingi  firom  at  leait  one  natiooally 
reoo^iized  statistical  rating  organixatioa 
and  the  Applicant's  United  State* 
counsel  shall  have  certified  the  receipt 
of  such  rating:  however,  such  a  rating 
«vill  not  be  required  if.  in  the  opinion  of 
the  Applicant's  United  States  counsel 
an  exemption  from  the  1933  Act's 
registratioa  requirements  is  available  for 
the  issuance  of  the  Other  Debt 
Securities  pursuant  to  section  4(2)  of  the 
1933  Act  or  Regulation  O  promulgated 
thereunder.  The  Applicant  does  not 
request  Commission  review  or  approval 
of  this  opinion. 

Applicant's  Lefal  Condustons 

1.  The  Applicant  believes  that  it  is 
excluded  from  the  definition  of 
investment  company  under  section 
3(b)(1)  of  the  Act.  Because  uncertainty 
exists,  however,  as  to  whether  foreign 
financial  institutions  which  carry  out 
operations  similar  to  the  Applicant's  are 
"investment  companies."  the  Applicant 
is  filing  this  application  under  section 
6(c)  of  the  Act 

2.  Applicant's  business  and  operations 
exhibit  many  of  the  characteristics  of 
domestic  financial  institutions  which  are 
excluded  bom  the  definition  of 
investment  company  pursuant  to  section 
3(c)(3)  of  the  Act  which  excludes  any 
"savings  and  loan  association,  building 
and  loan  association,  cooperative  bank 

*  *  *  or  similar  Institution." 

3.  A  primary  aspect  of  the  Applicant's 
business  is  making  loans  and  accepting 
deposits.  Tlie  Applicant  is  subject  to 
regulation  and  supervision  under  the 
Incorporating  Act  and  by  various 
Canadian  governmental  authorities, 
such  as  securities  commissions  and 
insurance  deposit  boards.  Furthermore, 
each  depositor  of  the  Applicant  is 
accorded  deposit  insurance  protection 
similar  to  that  accorded  a  depositor  of  a 
Chartered  Bank. 

4.  The  Applicant  is  different  from  an 
Investment  company  in  purpose, 
function  and  role  in  the  economy  and  is 
subject  to  regulation  by  Canadian  laws 
sufficient  to  protect  investors. 

CofMfitioBs  to  the  Applicant's  Rwpiffrted 
Relief 

The  Applicant  consents  to  any  order 
granting  the  requested  relief  being 
expressly  conditioned  upon  compliance 
with  the  undertakings  and 
representations  set  forth  herein  and  in 
the  application  and  opon  the  Applicant 
issuing  and  selling  the  Commercial 
Paper  Notes  and  Other  Debt  Securities 
in  the  United  State*  only  so  long  as: 


1.  Its  primary  bosiness  consists  of 
making  loans  and  accepting  deposits; 

2.  It  remains  subject  to  a  degree  of 
regulation  and  supervision  at  least 
substantially  equivalent  to  that  provided 
under  the  Incorporating  Act  and 

3.  It  is  registered  under,  and  subject 
to,  the  Quebec  Deposit  Insurance  Act 

For  the  r.«tnni««i«i.  by  tb«  ENvision  of 
Investment  KlanagemenL  pursuant  to 
delegated  authority. 

foaalkaa  G.  Kala, 

Secntary. 

(FR  Doc  ••-»  Filed  1-S-4B:  M6  ass) 


This  notice  pertain*  only  to  unpriced 
options  already  contained  in  section  8(a) 
contracts.  It  does  not  authorize  the 
addition  of  options  (priced  or  impriced) 
to  such  contracts. 

Only  the  section  8(a)  concern  which 
was  originally  awarded  the  contract 
containing  the  unpriced  option  is  eligible 
to  engage  in  negotiations  to  price  such 
option. 

Date:  December  23. 1988. 


AdminutFotat. 

[FR  Doc  fle-87  FUed  1-»-a0:  8:45  am] 


ADMIHISTRATIOW         D6PARTIIEIIT  OF  TRAMSPORTATIOM 


g*  il  II  I  II   II    ^^  I  a a a   flw  ij  ■  ■  ■    kk  ttA^^b^M 

riiuiiy  Of  un|inooa  ^wimw  n  owiKpn 
8(a)  Contracts 

AOCNCV:  Small  Business  Administration. 
:  Notice. 


;  The  Small  Business 
Administratiao  (SBA)  is  announcing  that 
it  is  engaging  in  efforts  to  negotiate 
contract  modifications  for  fair  market 
price  for  any  and  aU  unpriced  options 
contained  in  contracts  awarded 
pursuant  to  section  6(a)  of  the  Small 
Business  Act  (15  U.S.C  637(a)). 
ADDWtlMI.  Rodney  Lewis,  Deputy 
Director,  Office  of  Program 
Development  Minority  Small  Business 
and  Capital  Ownership  and 
Development  Program,  1441  L  Street 
NW.,  Rm.  eao,  Washii^on.  DC  20416. 
FOii  FwrmER  ayowATiON  cotfTAcr: 
Rodney  Lewis,  (202)  653-6549  or  Jean 
Ix>vejoy.  (202)  K3-6766. 
•umaawfTMiY  airoiwaATioti;  Section 
303(f)  of  the  Business  Opportunity 
Development  Reform  Act  of  1988,  Pub.  L 
10O-656,  effective  November  15. 1988, 
requires  SBA  lo  engage  in  substantial 
and  sustained  efforts  to  negotiate  prices 
on  impriced  options  contained  in 
contracts  awarded  under  section  8(a)  of 
the  Small  Business  Act  (15  U3.C  6S7(a)) 
within  80  days  of  the  effective  date  of 
the  Act  A  concern  performing  under  a 
section  8(a)  contract  is  eligible  to 
negotiate  prices  on  unpriced  options 
whether  or  not  it  is  still  in  the  section 
8(a)  program  and  whether  or  not  it  has 
become  a  large  business,  providing  it  is 
performing  such  contract  on  or  after 
November  15, 1988.  Negotiations  must 
be  initiated  by  January  14. 196B. 

During  this  80-day  period,  the  statute 
requires  procuring  agencies  to  refrain 
from  promrii^  such  requirements  bom 
alternative  sources  except  that  no  delay 
may  be  incurred  that  would  cause 
subiitantial  harm  to  a  public  interest. 


Notlee  Nol  PC^a^ij 


Patnion  for  ExamptloR;  Summary  of 
PatMooa  Racolvod;  Dlipoeltlona  of 


AOOtCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


:  Purstiant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  correcti<Mis. 
Thfc  purpose  of  this  notice  is  to  improve 
the  pubUc's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petitton  or  its  final  disposition. 
OATC  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  January  23. 1989. 
AOOMSa:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No .  800 

Independence  Avenue.  SW., 
Washington.  DC  20S91. 
FOR  njnrim  wfowmatiow  contact: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regiilatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Ro<Hn  91SG. 
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FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11J27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Waahingtoo.  DC  on  December  2& 
1988. 

Oenise  Dooohue  lUt 

Manager.  Program  Management  Staff  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  22822. 

Petitioner  TBM.,  Inc./BuUer  Aircraft 
Company.  

Regulations  Affected:  14  CFR  91.45. 

Description  of  Relief  Sought-  To  allow 
ferry  flights  with  one  engine  inoperative 
on  McDonnell  Douglas  DC-6  and  DC-7 
aircraft  without  obtaining  a  special 
permit  for  each  flight 

Docket  Noj  23147. 

Petitioner  Boeing  Commercial 
Airplane  Company.  ' 

Sections  of  the  FAR  Affected:  14  CFR 
91.195(a)(1). 

Description  of  Relief  Sought  To 
extend  ELxemption  No.  4783  that  allows 
petitioner  to  permit  noise  measurement 
tests.  Ground  Proximity  Warning 
System  research  and  development  and 
FAA  certification  flight  tests  at  altitudes 
lower  than  1,000  feet  above  the  surface. 
Exemption  No.  4783  will  expire  on  April 
30, 1989.  J 

Docket  No.:  25205.  ^^^ 

Petitioner  Robert  A.  Hoover.  ^~\v 

Sections  of  the  FAR  Affected:  14  CFR 
91.213(a)(2). 

Description  of  Relief  Sought  To  allow 
certain  single^ilot  operations  during 
acrobatic  flight  demonstrations  of  North 
American  Sabreliner,  NA265-'40,  Serial 
No.  282-027,  N61RH. 

Docket  No.:  25743. 

Petitioner:  Sherwood  Forrest  Myers. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(d). 

Description  of  Relief  Sought  To  allow 
petitioner  to  serve  as  a  relief  pilot  in  air 
carrier  operations  under  Part  121. 

Docket  No.:  24822. 

Petitioner  Air  Transport  Association 
of  America. 

Regulations  Affected:  14  CFR 
121.309(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  A  permanent  exemption  to 
allow  certain  of  petitioner's  member 
airlines  to  operate  without  one  hand  fire 
extinguisher  being  installed  in  each 
upper  lobe  galley.  Partial  Grant, 
December  19.  1988,  Exemption  No.  5002. 

Docket  No.:  25630. 

Petitioner  Director  of  Transportation 
of  the  State  of  Hawaii. 


Sections  of  the  FAR  Affected:  14  CFR 
45.29(h). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  persons  operating 
within  the  State  of  Hawaii  to  operate 
their  aircraft  without  displaying  12-inch 
nationality  and  registration  marks  when 
penetrating  the  inner  boundary  of  the 
Hawaiian  Coastal  Air  Defense 
Identification  Zone  (AOIZ).  Girmt 
December  20,  1968,  Exemption  No.  5003. 

[FR  Doc.  8»-34  Filed  l-3-a9;  8:45  am] 

MLUNO  CODE  MIO-IS-M 


Maritima  Administration 
(Docket  Na  P-002] 

Eligibility  of  Vessels  to  Carry 
Preference  Cargoes 

AOBicv:  Maritime  Administration,  DOT. 
ACTKNC  Policy  reconsideration. 

summary:  The  Maritime  Administration 
("MARAD")  has  been  requested  to 
reconsider  ite  view  that  foreign-built 
vessels  need  not  have  been  documented 
under  the  laws  of  the  United  Stetes  for  a 
period  of  three  years  for  eligibility  to 
carry  the  incremental  portion  of 
agricultural  cargoes  reserved  to  U.S.-flag 
commercial  vessels  under  provisions  of 
the  Food  Security  Act  of  1985  (Pub.  L 
99-188). 

DATES:  Public  comment  on  this  issue  is 
invited  Comments  must  be  received  by 
February  3, 1989. 

ADDRESS:  Send  an  original  and  two 
copies  of  comments  to  the  Secretary, 
Maritime  Administration,  Room  7300. 
Department  of  Transportation,  400 
Seventh  Stieet  SW.,  Washington.  DC 
20590.  All  comments  will  be  made 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
Commentors  wishing  MARAD  to 
acknowledge  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  envelope  or  postcard 
FOR  FURTHER  INFORMATION  CONTACT*. 
Karl  E.  Bakke,  Chief  Counsel,  Maritime 
Administration,  Washington.  DC  20590. 
tel.  (202)386-5711. 

SUPPLEMENTARY  MFORMATtON:  Section 
901(b)(1)  of  the  Merchant  Marine  Act 
1936  (the  "1938  Act"),  as  amended  (46 
use.  app.  1241(b)(1))  provides,  in 
pertinent  part  that  the  term  "privately 
owned  United  States-flag  commercial 
vessels"  that  are  eligible  to  carry  at 
least  50  percent  of  the  gross  tonnage  of 
cargoes  subject  to  the  Cargo  Preference 
Act  of  1954— 

shall  not  be  deemed  to  include  any  vessel 
which  *  *  *  shall  have  l)een  either  (a]  built 
outside  the  United  States,  (b)  rebuilt  outside 
the  United  States,  or  (c)  documented  under 


any  foreign  registry,  until  such  vessel  shall 
have  been  documented  under  the  laws  of  th<* 
United  States,  for  a  period  of  time 
years  *  *  * 

In  1985,  new  sections  901a-40lk  (46 
U.S.C.  app.  1241f-1241o)  were  added  to 
the  1936  Act  by  section  1142  of  the  Food 
Security  Act  of  1985  (7  U.S.C.  1241).  New 
section  901b(a)(l)  provided,  in  part 
that— 

In  addition  to  the  requiretnenl  for  llniled 
States-flag  carriage  of  a  percentage  of  gross 
tonnage  imposed  by  section  901  (b)  of  this 
Act,  25  percent  of  the  gross  tonnage  of 
agricultural  commodities  or  the  products 
tl>ereof  specified  in  subsection  (b)  shall  be 
transported  on  United  States-flag  commercial 
vessels. 

New  section  901k  provided  that — 

A  United  States-flag  vessel  eligible  to  carry 
cargoes  under  section  901b  tltroagh  901d 
means  a  vessel  *  *  *  that  is  necessarj'  for 
national  security  purposes  and.  if  more  than 
25  years  old,  is  within  5  years  of  having  l>een 
substantially  rebuilt  and  certified  by  the 
Secretary  of  Transportation  as  having  a 
useful  life  of  at  least  five  years  after  tliat 
rebuilding. 

MARAD  has  expressed  the  opinion 
that  eligibility  of  a  foreign-built  U-S-'flag 
commercial  vessel  to  carry  agricultural 
preference  cargo  under  the  incremental 
25-percent  allocation  contained  in 
section  901b  of  the  1936  Act  is  governed 
by  new  section  901k  alone. 

Coimsel  for  owners  of  certain  U.S.- 
flag  bulk  carriers  have  questioned  that 
opinion,  citing  new  section  9(nb(c)(1),  46 
U.S.C  app.  1241f(c)(l),  which  provides 
that- 

The  requirement  for  United  States -flag 
transportation  imposed  t>y  subsection  [a] 
shall  be  subject  to  the  same  terms  and 
conditions  as  provided  in  section  901|b)  of 
this  Act  [quoted  above  in  pertinent  part). 

They  maintain  that  in  view  of  this 
provision,  section  901k  simply  imposes 
additional  age/national  defense 
conditions  for  vessels  to  be  eligible  to 
carry  the  incremental  portion  of 
agricultural  preference  cargoes. 

The  principal  issues  presented  are  (a) 
whether  the  3-year  waiting  period, 
which  appears  in  section  901(b)  as  part  , 
of  the  definition  of  "privately  owned 
United  States-flag  commercial  vessels" 
as  used  in  that  section,  is  a  "term  or 
condition"  within  the  meaning  of  section 
901b(c)(l);  and  (b)  even  if  it  is,  whether 
it  has  applicability  in  the  context  of 
section  901b  since  the  defined  term  to 
which  it  relates  is  not  used  either  in  thai 
section  or  in  section  90lk. 

To  date,  no  vessels  which  would  be 
eligible  under  MARAD's  expressed 
interpretation  of  this  particular 
provision  have  been  identified  as 
transporting  cargo  under  the  covered 
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programs,  but  there  have  been 
indications  of  interest  in  future  carriage. 
Accordingly,  MARAD  will  reconsider 
its  interpretation  of  the  Food  Security 
Act  provisions  as  they  relate  to  vessel 
eligibility  and  expressly  invites 
comment  from  interested  parties  on  the 
issue. 

By  Order  of  the  Maritime  Administrator. 

Datod:  December  3a  1988. 
|MMB.8aati 
Secretary. 
(FR  Doc  OB-lSa  PUed  1-3-88:  8:45  am] 


OCPARTMOIT  OF  THE  TREASURY 


Order  Nam] 


DslCQMiwi  of  Autfwrtty 

AMNCV:  Internal  Revenue  Service, 
Treasury. 

;  Delegation  of  authority. 


;  The  Taxpayer  Ombudsman. 
Internal  Revenue  Service,  delegates  to 
Problem  Resolution  Officers  and  to 
certain  Service  officials,  the  asthohty 
under  Subtitle  |,  the  "Omnibus  Taxpayer 
Bill  of  Rights",  to  issue  and  to  modify  or 
rescind.  Taxpayer  Assistance  Orders. 

The  text  of  the  delegation  order 
appears  below: 

[  OATV:  January  1,  lOee." 


i^TiOH  contact: 
James  Hughes,  C:PRP.  Room  1023, 1111 
Constitution  Ave..  NW.,  Washington. 
DC  20224.  Telephone:  (202)  5ee-«»4& 
(not  a  toll-free  telephone  number) 

lai 


Taxpayer  Ombudsman. 

DehgiHoBof  Authority  To  beue  and 
Authority  To  Modify  or  RaMJad. 
Tmxpmym  Aasietanoe  Orders  (TAOs) 

Pursuant  to  the  authority  of  the 
Taxpayer  Ombudsman  by  Section  7811 
of  the  Internal  Revenue  Code  added  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1968.  under  Subtitle  |, 
the  "Omnibus  Taxpayer  Bill  of  Rights", 
to  issue  Taxpayer  Assistance  Orders 
^   .  and  the  authority  to  modify  or  rescind 
.  Taxpayer  Assistance  Orders,  is  hereby 
delegated  as  follows: 

1.  The  authority  to  issue  TaiqMyer 
Assistance  Orders 

(a)  To  release  property  of  a  taxpayer 
levied  upon  (subject  to  exception  set 
forth  in  paragraph  3.)  or 

(b)  To  cease  any  action,  or  refrain 
from  taking  any  action,  with  respect  to  a 
taxpayer  (subject  to  exception  set  forth 
in  paragraph  3.)  under — 


1  Subchapter  P  of  Chapter  1  (relating 
to  exempt  organizations) 

2  Chapter  24  (relating  to  the 
collection  of  income  tax  at  source  on 
wages  and  backup  withholding) 

3  Chapter  64  (relating  to  collection) 

4  Chapter  66  (relating  to  the  statute 
of  limitations) 

5  Chapter  68  (relating  to  the 
additions  to  tax.  additional  amounts, 
and  assessable  penalties) 

6  Subchapter  B  of  Chapter  70 
(relating  to  bankruptcy  and 
receiverships) 

7  Chapter  78  (relating  to  discovery  of 
liability  and  enforcement  of  tide) 

is  delegated  to  the  officials  listed  below: 
Assistant  Commissioner  (International) 
Regional  Commissioners 
District  Directors  and  Assistant 

Directors 
Service  Center  Directors  and  Assistant 

Directors 
Director.  Austin  Compliance  Center  and 

Assistant  Director 
Regional  Problem  Resolution  Officers 
Problem  Resolution  Officers 

2.  The  authority  in  paragraph  l.(a]  and 
(b)  may  be  redelegated  by  the  Assistant 
Commissioner  (International),  Regional 
Commissioners,  District  Director*. 
Service  Center  Directors  and  Director, 
Austin  Compliance  Center  only  to 
Assistant  Problem  Resolution  Officers. 

3.  The  authority  to  issue  TAOs  to 
release  a  principal  residence  of  a 
taxpayer  levied  upon  or  to  cease  any 
action  regarding  a  principal  residoice,  is 
delegated  to: 

Assistant  Commissioner  (International) 
Regional  Commissioners. 

4.  The  Authority  to  Modify  or  Rescind 
Any  Taxpayer  Assistance  Order  is 
delegated  to  the  officials  listed  below: 

Assistant  Commissioner 
(International)  for  the  Problem 
Resolution  Officer  or  Assistant  Problem 
Resolution  Officer  on  his/her  staff. 

The  Regional  Commissioner  who  is 
the  line  supervisor  of  the  Regional 
Problem  Resolution  Officer  or  Assistant 
Regional  Problem  Resolution  Officer 
who  issued  the  order. 

Regional  Directors  of  Appeals  for 
case*  in  the  appeals  process  in  their 
jurisdictioB. 

The  Director  or  Assistant  Director 
who  is  the  line  supervisor  of  the 
Problem  Resolution  Officer  or  Assistant 
Problem  Resolution  Officer  who  issued 
the  order. 

The  Director  or  Assistant  Director. 
Austing  CompUance  Center  for  the 
Problem  Resolution  Officer  or  Assistant 
Problem  Resolution  Officer  on  their  staff 
who  issued  the  order. 

5.  The  authorify  in  para^aphs  3  and  4 
may  not  be  redelegated. 


Date:  December  22. 1988. 
Approved: 
Damon  O.  Holmes. 

Taxpayer  Ombudsman. 

(FR  Doc  afr-75  Filed  1-3-80:  8:45  am] 


VETERANS  AOMINtSTRATION 

Agoncy  Information  CoNoction  Under 
OMBRaviaw 

AOSHCV:  Veterans  Administration. 
action:  Notice. 

The  VeteraiM  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  lliis  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office: 
(2)  the  tide  of  the  collection(s);  (3)  the 
agency  form  number(s),  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable.  (6) 
who  will  be  required  or  asked  to  report; 
(7)  an  estimate  of  the  number  of 
responses:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3504(h)  of  Pub.  L  96-511  applies. 

Aoomasa:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Department  of  Veterans  Benefits 
(203C).  Veterans  Administration.  810 
Vermont  Avenue,  NW..  Washington.  DC 
20420  (202)  233-2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
die  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget  728  Jackson  Place,  NW., 
Washington.  DC  20503.  (202)  395-731& 

DATCa:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  wiUiin  30  days  of  0iia 
notice. 

Pated:  December  13, 1988.  \    -^ 

By  direction  of  the  Administrator.  , 

Frank  E.  Lailey,  >v 

Director,  Office  (^Information  Management 
and  Statistic.  . 

Raviakn 

1.  Department  of  Veterans  Benefits. 

2.  Report  and  Certification  of  Loaq 
Disbursement. 

3.  VA  Form  28-1820. 

4.  The  form  is  completed  by  lenders 
closing  VA  Loans  under  the  automatic 
or  prior  approval  procedure  subsequent 
to  issuance  of  guaranfy.  This 
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information  collection  complies  with  the 
provisions  of  the  lew  which  require 
lender*  to  report  to  the  Administrator  on 
loans  guaranteed  or  insured. 

5.  On  occasion. 

6.  Individuals  or  households 
7. 193,000  resjranses. 

8. 96,500  hours. 

9.  Not  applicable.  \ 

(FR  Doc  80-12  Filed  1-3-80;  8:45  am) 


Vatarana' Advtoory  CommittM  on 
Rahat>Wtatloo;  Maatlng 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the  Veterans' 


Advisory  Committee  on  Rehabilitation, 
authorized  by  38  U.S.C  1521.  will  be 
held  in  Room  1010,  Veterans 
Administi-ation  Centi^l  Office,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
2042a  January  31  and  February  1. 1989. 
The  sessions  will  begin  at  9  a.m.  The 
Committee  will  be  discussing  issues 
related  to  the  administration  of 
veterans'  rehabilitation  programs. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
ccmference  room.  Because  of  the  limited 
seating  capacify,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Dr. 
Carole  J.  Westerman,  Executive 
Secretary.  Veterans'  Advisory 


Committee  on  Rehabilitation  (phone 
202-233-2888)  prior  to  January  24. 19110. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  afto-  the  meeting.  Oral  statements 
«vill  be  beard  at  9:30  a.m.  on  February  1. 
1989. 

Dated  December  23, 1968 

By  direction  of  the  Administrator 

Roaa  Maria  Fontanel, 

Committee  Management  Officer. 

|FR  Doc.  89-13  Filed  l-3-a9: 8:45  am| 
I  cooc  sas-tt-a 
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Sunshine  Act  Meetings 


VoL  5^  No.  2 

Wednesday.  )airaary  4.  198B 


TN*  wclon  of  «w  FEDERAL  REGISTER 
conlaim  noHow  ol  iTW1ing>  pubiih^d 
under  th*  "Govamnwnl  in  the  Sunshine 
Acr  (Pub.  L  94-409)  5  U.S.C.  552t)(eK3). 


ROCRAL  ncscRvt  tvrrcM  aOARO  OF 

OOVCHNORS 

TMM  AND  DATl:  11:00  a.au  Monday. 

January  9, 1960. 

KACC:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 


entrance  between  20th  and  21at  Streets. 
NW..  Washington.  PC  20651. 

status:  Qosed. 

MATTmS  TO  M  CONttOatCD: 

1.  Personnel  actions  (appointmenta, 

proDotiona.  wtiignmanta.  reaaaigninents. 

and  udary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 


CONTACT  MRMN  FON  I 
MFOftMATiON:  Mr.  Joseph  R.  Coyne. 


Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beghming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  December  30. 198B. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  88-30289  Filed  12-30-88: 11:31  pm| 

HLLMOOOOC  (SIS-OI-II 
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Corrections 


TNs  section  o(  the  FEDERAL  REGISTER 
contains  edKorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
ol  the  Code  ol  Federal  Regulations. 
These  oorrectiofw  are  prepared  t>y  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appev  in  the  appropriate 
document  categories  eisewtiere  in  the 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martieting  Servic* 
7  CFR  Part  998 

Marketing  Agreement  Regulating  ttte 
Quality  of  Domestically  Produced 
Peanuts  and  Implementing 
Regulations 

Correction 

In  rule  document  88-11917  beginning 
on  page  20290  in  the  issue  of  Friday. 
June  3, 1988,  make  the  following 
correction: 

On  page  20294,  in  the  second  column, 
immediately  preceding  the  last 
paragraph,  insert: 

§998^    IndafimMcMoa 

■UJMGCOOE  ISOMt-0 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  China 

Correction 

In  notice  document  88-28759  beginning 
on  page  50276  in  the  issue  of 
Wednesday,  December  14, 1988,  make 
the  following  corrections: 

1.  On  page  50277,  in  the  fifth  column, 
in  the  fourth  footnote,  in  the  second  line, 
"6103.43.30.30"  should  read 
"6103.42.20.20";  and  in  the  fifth  line 
"6211.43.00.10"  should  read 
"6211.42.00.10".  t 

2.  On  page  50278,  in  the  first  column, 
in  the  25th  footnote,  in  the  first  line, 


"all"  should  read  "only";  and  "except' 
should  be  removed. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noa.  CPSS^lfrOOO,  et  aL] 

Texas  Gas  Transmisston  Corp.,  et  aL; 
Natural  Gas  Certificate  FMngs 

Correction 

In  notice  document  88-29842  beginning 
on  page  52475  in  the  issue  of 
Wednesday,  December  28, 1988,  make 
the  following  correction: 

On  page  52475,  in  the  third  column, 
under  "S.  Texas  Gas  Transmission 
Coiporation",  the  docket  number  "DP90- 
411-000"  should  read  "CP89-411-000". 

aaUNOCOK  1M6«t« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP82-1 14-013] 

WWiams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tartff 

Correction 

In  notice  document  88-29044  beginning 
on  page  50998  in  the  issue  of  Monday, 
December  19, 1988,  make  the  following 
correction: 

On  page  50998,  in  the  third  column,  in 
the  headings,  the  docket  number  was 
printed  incorrectly  and  should  appear  as 
above. 

BHUNGCOOC  1Sg64V« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  336 

Emf>loyee  Responsibilities  and 
Conduct 

Correction 

In  rule  document  88-27423  beginning 
on  page  47929  in  the  issue  of  Tuesday. 
November  29. 1988.  make  the  following 
corrections: 


Fa&anl  Kagister 

Vol.  54.  No.  2 

Wednesday,  January  4,  1980 


S  338.12    [CorrMrtod] 

1.  On  page  47933.  in  the  third  column, 
in  §  336.12(c(2),  in  the  first  line,  "an" 
should  read  "any". 

S  336.16   (Corracledl 

2.  On  page  47935,  in  the  second 
column,  in  i  336.16(c),  in  the  third  line 
from  the  bottom  of  the  paragraph,  "any" 
should  read  "may". 

S  336.17    [CorrectMll  ' 

3.  On  page  47936,  in  §  336.17(b)(l){i). 
in  the  second  column,  in  the  second  line, 
"material"  should  read  "martial". 

S  336.24    rCorrected] 

On  page  47938,  in  the  first  column,  in 
the  heading  for  §  336.24,  "back"  should 
read  "bank". 


cooc  1S0»«H> 

J 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226  I 

(R«»Z:Ti>ll 

Truth  In  Lendkig;  Proposed  Update  to 
Offical  Staff  Commentary 

Correction 

In  proposed  rule  document  88-27858 
beginning  on  page  48925  in  the  issue  of 
Monday.  December  5. 1988,  make  the 
following  corrections:  , 

Commentary  to  Sut>part  A    [Corrcctedl 

1.  On  page  48927,  in  the  third  column, 
in  the  paragraph  designated  3..  in  the 
second  line,  "changes"  should  read 
"charges". 

2.  On  page  48928,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
12th  line,  "sole"  should  read  "sold". 

3.  On  the  same  page  ,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  10th  line,  "single"was  misspelled 

4.  On  the  same  page,  in  the  third 
column,  in  the  third  complete  paragraph, 
in  the  fifth  line,  "balloon"was 
misspelled. 


BNJJN6C00C  1S0»«14> 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnis  AdndniatraHon 

21 CFR  Parts  Itt  and  1M 

IDoctwt  No*.  7MMI141  and  7WM142] 


.Com 


lOfCom 
Syrup,  Invart  Sutfar,  and 

Correction 

In  rale  document  88-25583  beginning 
on  page  44862  in  the  issue  of  Monday. 
November  7. 1968,  make  the  following 
conectionst 

1.  On  page  44863.  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
sixdi  line,  "prescribcNf  should  read 
''practioed'*. 

r  Od  page  44886.  in  the  seoood 
columa  in  the  second  ooaoplete 
paragrapli.  in  the  next  to  the  last  line, 
"stale"  should  read  "sUble". 

3.  On  page  44867.  in  the  second 
cohnnn.  in  the  second  complete 
ptuvgraph.  in  the  eighth  line, 
"emergency"  should  read  "emergence". 

4.  Oin  page  44873,  in  the  1st  column,  in 
the  3rd  complete  paragraph,  in  the  14th 
line,  "affects"  shotdd  read  "efforts". 


5.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  fourth  line  from  the 
bottom.  "168.20  and  168.21"  should  read 
"186.120  and  168.121". 

|1t4.1«M   (Corraelad] 

6.  On  page  44876.  in  t'ie  first  column, 
in  i  184.1854(b),  in  the  last  line,  "parity" 
should  read  "purity". 

S1*4.1866    (Cemeladl 

7.  On  the  same  page,  in  the  second 
column,  hi  i  184.1850(a).  in  the  fifth  line, 
insert  "than"  after  "more". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pails  1M  and  1M 

fDoiAat  1^  iCM  Mltl 

PropossdAWrmsBon  Of  QRA8  Status 
of  Ms^  RvdossCom  Syrup 

Correctioa 

In  proposed  rule  document  86-25584 
beginning  on  page  44904  in  the  issue  of 


Monday,  November  7,  MOi,  arake  the 
following  corrections: 

1.  On  page  44904,  in  the  first  column, 
under  aooww.  in  the  last  line,  the  zip 
code  should  read  "20657". 

2.  On  the  same  page,  in  the  2nd 
f^nlnmn,  in  the  2nd  complete  parayaph. 
in  the  9th  line,  "syrup"  sbookl  read 
"starch".  In  tbe  10th  line,  "faydrolysate" 
was  misspelled,  and  in  the  14tfa  hne, 

"§  184.1374"  should  read  "|  184.1372". 

3.  On  page  44906.  in  the  1st  column,  in 
the  3rd  complete  paragraph,  in  the  10th 
line,  "complete"  should  read 
"comparable". 

4.  On  the  same  page,  in  the  same 
oohmm.  in  the  last  complete  paragraph, 
in  the  next  to  last  hne,  after  "sucrose." 
insert  "com  sugar,". 


WodiMsclsy 
January  4,  1989 
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Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 

24  CFR  Parts  247,  882,  and  888 

Section  8  Certificate  Program— Project- 
Based  Assistance;  Interim  Rule 
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DEPARTIIENT  OF  HOUStNQ  AND 
URBAN  DEVELOPMENT 

yjTnCm  or  me  Aaetsmn  secfviBry  ror 
I  loiisinQ    Tedef al  Housing 


24  CfR  Parts  247. 882.  and  S8S 
(Deetn«  New  IMS-ISM;  FR-2802] 

becQon  •  venmcaie  rrogranr— 
Protect  Based  Assistance 

AOCNCv:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACnoic  Interim  rule. 


:  This  interim  rule  establishes 
the  regulations  under  which  a  Public 
Housing  Agency  (PHA)  may  provide 
Section  8  project-based  assistance  from 
assistance  provided  to  the  PHA  for  the 
Section  8  Certificate  Program.  The  rule 
implements  a  recent  statutory 
amendment  directing  the  Department  to 
permit  a  PHA  to  "attach  to  structures" 
up  to  15  percent  of  the  Section  8  existing 
housing  assistance  provided  by  the 
PHA.  The  rule  requires  that  the  term  of 
the  PHA  Contract  for  the  structure  not 
extend  beyond  the  term  of  the  HUD 
funding  commitment,  and  that  the  owner 
must  agree  to  do  rehabilitation  involving 
a  minimum  of  $1,000  for  each  project- 
based  unit. 

DATiS:  Effective  date:  January  4. 1969. 
The  comment  due  date  for  this  rule  will 
be  set  in  a  related  interim  rule  amending 
24  CFR  Part  882  that  will  be  published 
by  February  6, 1980.  See  the 
"Background"  under  SUPfLIMCNTAflV 
wyowaUTlOW  for  more  details 
concerning  the  related  interim  rule. 

AOOMCSSES:  Comments  on  rule: 
Interested  persons  are  invited  to  submit 
comments  regarding  this  rule  to  the 
Office  of  General  Counsel.  Rules  Docket 
Clerk.  Room  10276,  Department  of 
Housing  and  Urban  Development. 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 
pon  FUfrrHm  iNromtATiow  comtact: 
Lawrence  Goldberger,  Director,  Office 
of  Elderly  and  Assisted  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410-8000.  telephone 
(202)  755-5720.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free 
numbers.) 


Paperwock  Reducdoo  Act  Statameot 

The  Information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  number  2502-0388.  Public 
reporting  burden  for  each  collection  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading.  Otiier  Matters.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street.  SW.,  Room  10278, 
Washington,  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Background 

A.  The  Statute.  This  rule  implements 
that  portion  of  section  8(d)(2)  of  the 
United  States  Housing  Act  of  1937  (the 
1937  Act)  that  concerns  the  attachment 
of  Section  8  assistance  to  existing 
structures  that  have  been  rehabilitated. 
Section  208  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (HURRA) 
(Pub.  L  98-181,  approved  November  30, 
1983)  amended  section  8(d)(2)  to  permit 
the  attachment  of  assistance  to  an 
existing  structure  only  if  (1)  the  owner 
agrees  to  rehabilitate  the  structure  other 
than  with  assistance  under  the  1937  Act 
and  (2)  HUD  and  the  PHA  approve  the 
attachment.  Section  102(a)(6)  of  the 
Housing  and  Community  Development 
Technical  Amendments  of  1984  (the 
Technical  Amendments  Act)  (Pub.  L  98- 
479,  approved  October  17, 1984)  further 
amended  section  8(d)(2)  to  clarify  that 
the  1983  amendment's  "conditions  for 
tying  the  assistance  to  a  particular 
structure  or  project  do  not  apply  to  the 
circumstances  under  which  HUD 
provides  Section  8  existing  assistance  in 
connection  with  loan  management 
property  disposition,  or  conversion  from 
other  assistance  programs  to  project- 
based  subsidies  administered  by  HUD 
nor  do  they  apply  to  the  Section  8(e) 
moderate  rehabilitation  program."  (H.R. 
Conf.  Rep.  No.  1103, 98th  Cong.,  2d  Sess. 
22-23  (1984)).  The  activities  enumerated 
in  the  Conference  Report  describe 
situations  where  the  Department  was 


attaching  Section  8  existing  housing 
assistance  to  structures  before  the 
HURRA  limitations  were  imposed.  To 
date,  the  Department  has  not  authorized 
the  attachment  of  Section  8  existing 
housing  assistance  for  other  purposes, 
and  thus  the  limitation  on  attachment  of 
Section  8  assistance  added  by  HURRA 
has  not  been  triggered. 

Section  148  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242,  approved  February  5, 
1988  (HCD  Act  of  1987))  further 
amended  section  8(d)(2)  to  require  the 
Secretary  to  permit  a  PHA  to  approve 
attachment  of  no  more  thdn  15  percent 
of  the  assistance  provided  by  the  PHA, 
subject  to  meeting  the  statutory 
rehabiliation  requirements. 

Section  8(d)(2)  was  further  amended 
by  section  1005  of  the  Stewart  E 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L  10(V- 
628.  approved  November  7. 1988)  (1988 
McKinney  Act)).  Section  1005(a)  directs 
the  Department  to  issue  regulations  that 
take  effect  not  later  than  30  days  after 
date  of  enactment  of  the  1988  McKinney 
Act  to  implement  the  amendment  made 
by  section  148  of  the  HCD  Act  of  1987 
(redesignated  as  section  8(d)(2)(A)  of  the 
1937  Act).  The  Department  was  unable 
to  meet  the  December  7th  statutory 
publication  deadline,  as  a  result  of 
issues  arising  out  of  the  collections  of 
information  in  this  rule.  In  accordance 
with  section  1005(a),  however,  the 
Department,  pending  effectiveness  of 
this  rule,  has  been  ready  to  consider 
applications  received  from  PHAs  to 
attach  Certificate  Program  assistance  to 
structures,  and  to  approve  applications 
that  met  the  statutory  requirements. 

Section  1005(b)(1)  of  the  1988 
McKinney  Act  adds  a  new 
subparagraph  (B)  to  section  8(d)(2)  of 
the  1937  Act  to  permit  attachment  of 
assistance  to  a  newly  constructed 
structure  (Section  1005(b)).  This 
amendment  is  not  implemented  by  this 
rule.  The  Department  intends  to 
implement  this  provision  in  a  regulation 
to  take  effect  within  90  days  after 
enactment  of  the  1988  McKinney 
amendments,  in  accordance  with  section 
1005(b)(2). 

Section  8(d)(2)(A),  as  amended  by  the 
sections  referred  to  above,  reads  as 
follows: 

(2)(A]  Each  contract  for  an  existing 
structure  entered  into  under  this  section  shall 
l>e  for  a  term  of  not  less  than  one  month  nor 
more  than  one  hundred  and  eighty  months. 
Where  the  Secretary  enters  into  an  annual 
contributions  contract  with  a  public  housing 
agency  pursuant  to  which  the  agency  will 
enter  into  a  contract  for  assistance  payments 
with  respect  to  an  existing  structure,  the 
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contract  for  assistance  payments  may  not  be 
attached  to  the  stracture  unless  (i)  the 
Secretary  and  the  public  housing  ageiKy 
approve  such  action,  and  (iif  the  owner 
agrees  to  rehabilitate  the  structure  other  than 
with  assietance  under  this  Act  and  otherwise 
complies  with  the  requirements  ofthit 
sectkm.  except  that  the  Secretary  shall 
permit  the  public  housing  agency  to  approve 
such  attachment  with  respect  to  not  more 
than  IS  percent  of  the  assistance  provided  by 
the  public  housing  agency  if  the  requirements 
of  clause  fii)  are  met.  (The  pertinent  text  is  In 
italic.) 

The  1987  Act  amendment  is  derived 
from  section  149(b)  of  RR.  4. 100th 
Cong..  1st  Sess.  (1987).  which  differed 
from  the  enacted  provision  only  in  the 
applicable  percentage  (25  percent  rather 
than  15  percent).  The  accompanying 
Report  of  the  Committee  on  Banking, 
Finance,  and  Urban  Affairs  (H.  Rep.  No. 
122, 100th  Cong..  1st  Ses».  33  (1987)) 
describes  the  purpose  of  the  amendment 
as  follows: 

Sec.  149(b)  of  the  biil  enables  the  Secretary 
to  permit  public  housing  agencies  to  attach  up 
to  25  percent  of  the  Sec.  8  assistance  they 
provide  to  specific  properties,  provided  that 
the  owners  rehabilitate  the  properties.  Tlie 
Committee  has  added  this  authority  for  the 
express  purpose  ol  facilitating  the  use  of  Sec. 
8  Cetiificatet  in  connection  with  projects 
which,  when  matched  with  the  value  of  Sec  8 
Existing  Certificates,  would  t>e  abie  to 
provide  decent  affordable  housing  to  very 
low  income  people.  The  Committee  is 
especially  interested  in  seeing  this  authority 
used  to  provide  Sec.  8  Certificates  for 
properties  which  are  rehabilitated  or 
constructed  using  the  low-income  housing  lax 
credit,  and  in  properties  developed  as 
limited-equity,  low  income  cooperatives.  In 
both  cases,  owners  can  more  easily  develop 
economically  feasible  projects  for  very  low 
income  occupancy  if  they  can  be  assured  of 
the  availability  of  Sec.  8  rental  assistance  for 
the  very  low  income  tenants.  The  Committee 
expects  HUD  to  unplement  tliis  provision  as 
quicldy  as  possible,  and  to  encourage  its  use 
by  PHAs  for  these  purposes. 

B.  Justification  for  Interim  Rule.  It  is 
Department  policy  to  implement 
substantive  rules  by  providing  notice  of 
proposed  rulemaking  giving  at  least  60 
days  for  submission  of  fnibiic  comments, 
unless  the  Department  determines  that 
such  notice  and  public  procedure  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  (see  24  CFR  lai). 
In  addition,  section  7(o)(3)  of  the 
Department  of  Housing  and  Urban 
Development  Act  provides  that  no  rule 
may  become  effective  until  after  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  following  its 
publication.  Under  section  7(o)(3).  this 
rule  could  not  take  effect  until  mid- 
March  1989.  The  Department  cannot 
comply  with  section  7(o)(3)  and  also 
meet  the  mandate  in  section  1005(a)  of 


the  MdCinney  Act  to  issue  regtilatioos 
that  take  effect  not  later  than  30  days 
after  the  effective  date  of  the  Act  i.e.. 
take  effect  not  later  than  December  7, 
1988.  The  Department  is  publishing  this 
rule  for  immediate  effect  because  it 
interprets  the  specific  mandate  in 
section  1005(a)  as  implicitly  overriding 
the  more  general  requirements  of  section 
7(o)(3)  and  the  Department's  general 
rulemaking  policies. 

Tliese  r^idations.  however,  are  being 
published  as  an  interim  rule  in  order  to 
permit  public  comment  The  comment 
due  date  has  been  left  open,  becaose.  as 
noted  above,  the  Department  must 
publish  another  rule  for  effect  by 
February  6, 1989  to  implement  the  new 
construction  component  of  project- 
based  assistance.  That  interim  rule  will 
annoimce  the  comment  due  date  for 
both  interim  rules.  The  Department  will 
then  publish  a  final  rule  that  takes  into 
cfbhsideration  the  public  comment 
received  on  both  interim  rules. 

C.  This  Rule.  This  rule  adds  a  new 
Subpart  G  to  24  CFR  Part  882  to 
implement  the  authority  to  attach 
project-based  assistance  to  units.  The 
requirements  for  project-based 
assistance  have  been  placed  in  Subpart 
G  of  Part  882  because  project-based 
assistance  involves  the  use  of  funds 
derived  from  the  Section  8  Certificate 
Program,  the  pertinent  rules  for  which 
are  in  Subparts  A,  B.  and  F  of  Part  882. 
In  order  to  avoid  unnecessarily 
repeating  provisions  common  to  both 
the  "finders-keepers"  Certificate 
Program  and  for  project-based 
assistance,  wherever  practicable,  this 
Subpart  G  incorporates  by  cross- 
references  pertinent  pro\isions  in 
Subparts  A  and  B.  Certain  provisions  in 
the  Section  8  Moderate  Rehabilitation 
Program  rules  (Subparts  D  and  E  of  Part 
882)  are  also  incorporated  by  cross- 
reference. 

In  general,  the  modifications  of  Part 
882,  Subparts  A  and  B  requirements  for 
project-based  assistance  fall  within  the 
following  areas:  poLcies  needed  to 
determine  the  15-percenl  limit  imder 
which  the  PHA  must  be  permitted  to 
attach  assistance  to  units:  policies 
implementing  the  statutory 
rehabilitation  requirement:  and 
inapplicability  of  those  Section  8 
Certificate  Program  policies  that  are 
unique  to  a  "finders-keepers"  program 
and.  therefore,  not  pertinent  to  project- 
based  assistance.  There  follows  a 
section-by-section  description  of  this 
interim  nile. 

Section  88Z701    Purpose  and 
Applicability 

Under  the  "finders-keepers"  poUcy,  a 
holder  of  a  Certificate  of  Family 


Participation  is  responsible  for  finding 
suitabke  housing  and  the  PHA  may  not 
reduce  the  family's  opportunity  to 
choose  among  available  imits.  In 
addition,  a  family  assisted  under  the 
Section  8  Certificate  Program  who 
chooses  to  move  is  entitled  (subjecl  to 
certain  conditions)  to  another 
Certificate.  Because  under  these  policies 
the  Section  8  assistance  essentially 
moves  with  the  assisted  family,  the 
Certificate  Program  (as  well  as  the 
Section  8  Housing  Voucher  Program)  is 
characterized  as  providing  "tenant- 
based"  assistance.  In  the  Certificate 
Program,  the  PHA  enters  into  a  HAP 
Contract  and  makes  assistance 
payments  on  behalf  of  the  family  after 
the  family  locates  a  suitable  unit  and  an 
owner  willing  to  execute  a  HAP 
Contract  with  the  PHA  and  a  lease  Mritfa 
the  tenant  By  contrast,  under  project- 
based  assistance,  the  'finders-keepers" 
policy  does  not  apply.  Certificates  are 
not  used.  With  project-based  assistance, 
the  PHA  enters  a  HAP  Contract  with  the 
owner  to  make  housing  assistance 
pajTnents  for  a  specified  term  provided 
the  tmit  is  occupied  by  an  eligible  family 
(the  uirit  may  be  vacant  for  a  limited 
time).  To  fill  vacant,  project-based  units, 
the  PHA  refers  families  from  its  waiting 
list  to  the  project  owner.  Because  the 
assistance  is  tied  to  the  unit,  a  family 
that  moves  from  the  unit  does  not  have 
any  right  to  continued  assistance.  To 
implement  these  policies  {  682.701(c) 
expressly  makes  5  882.103,  "Finders- 
Keepers"  policy:  S  882.208,  Activities  to 
encourage  participation  by  Owners  and 
others;  and  §  862.209(m).  Continued 
participation  when  Participant  Family 
moves,  inapplicable  to  project-based 
assistance  provided  under  this  Subpart 
G. 

Section  882. 703    Additional  Definitions 

Subpart  G  cross-references  the 
definitions  in  Subpart  A  of  Part  882.  It 
also  cross-references  the  definition  of 
"Agreement  to  Enter  into  Housing 
Assistance  Payments  Contract",  as  used 
in  the  Moderate  Rehabilitation  Program. 
The  Agreement  is  necessary  tc  ensure 
that  the  rehabilitation  work  is 
performed 

Two  new  terms  are  defined:  "15- 
Percent  Limit"  and  "Funding  Source." 

The  former  term  is  defined  to  mean: 
Fifteen  percent  of  the  total  of  the 
number  of  units  for  which  funding  is 
reserved  by  HUD  for  the  PHAs  Section 
8  Certificate  Program.  This  definition 
uses  the  ntunber  of  units  res^red  for 
the  PHA's  Certificate  Program  in  the 
calculation  of  the  15-Percent  Limit 

Under  the  ACC  HLT)  agrees  to  pay 
aimual  contributions  for  fundiiig 
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Increments  (or  "projects"),  representing 
successive  funding  commitments  by 
HUD  for  the  PHA's  program.  Under  the 
form  of  ACC  used  in  a  PHA's  Certificate 
Program,  the  ACC  terminates  on  the 
same  day  for  all  funding  Increments 
appropriated  by  Congress  before 
Federal  fiscal  year  1968.  However,  for 
funding  increments  appropriated  in 
Federal  fiscal  year  1988  and  subsequent 
Federal  fiscal  years,  there  is  a  separate 
ACC  termination  date  for  each  funding 
increment.  The  establishment  of  a 
separate  ACC  term  for  each  post- 
Federal  fiscal  year  1987  funding 
increment  implements  section  8(b)(1)  of 
the  1937  Act.  as  amended  by  section  141 
of  the  HCD  Act  of  1987.  A  PHA  must 
identify  the  ACC  expiration  date  for  the 
funding  that  is  the  source  of  the  project- 
based  assistance,  and  must  ensure  that 
the  HAP  Contracts  do  not  extend 
beyond  the  applicable  ACC  expiration 
date.  Because  pre-Federal  fiscal  year 
1988  funding  increments  for  the  PHA  all 
have  the  same  ACC  expiration  date, 
they  are  treated  as  one  funding  source. 
Accordingly,  the  definition  of  "Funding 
Source"  specifies  that  funding  authority 
provided  before  Federal  fiscal  year  1988 
constitutes  a  single  funding  source. 

Section  882.705    InfomtaUon  To  Be 
Submitted  to  HUD  by  the  PHA 

Section  882.705(a)  seto  out  the  basic 
requirements  which  must  be  met  by  a 
PHA  for  HUD  to  approve  a  PHA's 
application  to  attach  assistance  to  units, 
liie  requirements  are:  the  number  of 
project-based  units  in  the  PHA 
Certificate  Program  does  not  exceed  the 
15-Percent  Limit:  the  unit  sizes  for  units 
to  which  assistance  will  be  attached  are 
consistent  with  the  unit  size  distribution 
for  the  Funding  Source;  and  die 
rehabilitation  period  and  HAP  Contract 
term  are  %vithin  the  ACC  term  for  the 
Funding  Source. 

Section  882.705(b)  identifies  the 
information  that  must  be  submitted  for 
any  PHA  request  to  attach  assistance  to 
units,  it  is  limited  to  the  minimum 
information  needed  by  HUD  to  ensure 
thai  the  statutory  requirements  «vill  be 
met  in  order  to  permit  attachment  of 
assistance  to  units  when  the  15-peroent 
limit  is  not  exceeded. 

Section  882.707    HUD  Review  of  PHA 
Plans  To  Attach  Assistance  to  Units 

HUD  reviews  the  information 
submitted  by  the  PHA  under 
1 882.705(b)  and  approves  the 
appUcation  to  attach  assistance  if  the 
requirements  of  I  882.705(a)  are  met  If 
the  requirements  have  not  been  met 
HUD  notifies  the  PHA  of  the  reasons  for 
disapproval 


Section  882. 700   Annua/  Contributions 
Contract;  Schedule  of  Leasing 

This  section  incorporates  by  cross- 
reference  §  882.206.  but  also  makes  it 
clear  that  the  schedule  of  leasing  may 
take  into  account  the  time  needed  to 
complete  the  rehabilitatioiL 

Section  882.711 
Standards 


Housing  Quality 


This  section  incorporates  by  cross- 
reference  the  housing  quality  standards 
in  I  882.108.  Because  rehabiUtation  is 
site-specific,  this  section  also 
incorporates  by  cross-reference 
I  882.404(b),  the  site  and  neighborhood 
performance  requirements  for  the 
Moderate  Rehabilitation  Program. 

Section  882.713    Eligible  and  Ineligible 
Properties;  Rehabilitation  Requirement 

This  section  substitutes  for  i  882.1ia 
Types  of  housing.  A  major  difference 
between  this  section  and  1 882.110  is 
that  this  section  implements  the 
rehabilitation  requirement  in  section 
8(dK2)  of  the  1937  Act  Secticm 
882.713(a)  provides  that  in  orde'  for  a 
property  to  be  eUgible  housing,  it  must 
require  a  minimum  expenditure  of  $1000 
per  assisted  unit  including  work  on 
common  areas.  The  rehabilitation  must 
involve: 

(1)  Upgrading  the  property  to  decent 
safe,  and  sanitary  condition  to  comply 
with  the  Housing  Quality  Standards  or 
other  standards  approved  by  HUD,  from 
a  condition  below  those  standards: 

(2)  Repairing  or  replacing  major 
building  systems  or  components  in 
danger  of  failure; 

(3)  Making  essential  improvements  to 
the  property  to  permit  use  of  the 
property  by  handicapped  persons:  or 

(4)  Converting  or  merging  units  to 
provide  housing  for  large  Families. 

Paragraph  (b)  of  t  882.713  identifies 
specific  ineligible  housing  types  that  are 
comparable  to  the  Ineligible  housing 
types  listed  in  (  882.4m(c)  (2)(ii)  and  (3) 
for  the  Moderate  Rehabilitation 
Program.  Assistance,  however,  may  be 
attached  to  units  in  subsidized  housing 
projects.  Paragraphs  (f)  and  (g)  of  this 
section,  therefore,  contain  provisions 
similar  to  9  882.111  (e)  and  (f)  to  avoid 
payment  of  a  double  subsidy. 

Paragraphs  (c)  and  (d).  respectively, 
contain  restrictions  on  when  project- 
baaed  assistance  may  be  attached  to  a 
highrise  project  for  families  with 
children  and  to  single  room  occupancy 
housing.  Again,  these  requirements  are 
modeled  after  comparable  Moderate 
Rehabilitation  provisions  (see 
i  882.401(c)  (5)  and  (6)).      -■ 


Section  882.715    Relocation 

The  relocation  requirements  are 
generally  modeled  on  the  relocation 
requirements  for  the  Moderate 
Rehabilitation  Program  (S  882.406).  but 
with  a  significant  difference.  Under  the 
Moderate  Rehabilitation  Program,  there 
may  be  permanent  displacement  (and 
S  882.406  sets  out  terms  under  which 
permanent  displacement  may  occur, 
Including  the  assistance  that  must  be 
provided  to  displacees.)  Under  this 
Subpart  G.  however,  permanent 
displacement  is  prohibited.  The 
Department  believes  that  a  project  that 
cannot  be  rehabilitated  without 
permanently  displacing  tenants  should 
not  be  assisted  with  project-based 
assistance,  and  has  prohibited  such 
assistance  in  (  882.715(a).  (Because 
permanent  displacement  is  prohibited, 
there  is  no  cross-reference  in  S  882.715 
to  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Pohcies 
Act  of  1970.) 

Section  882.717    O^er  Federal 
Requirements 

This  section  lists  the  various 
applicable  Federal  statutes  and  other 
Federal  authorities,  including  civil  rights 
and  environmentally-related  statutes 
and  authorities. 

HUD  is  reponsible  for  ensuring 
compliance  with  Federal  environmental 
laws  and  authorities  with  respect  to 
activities  under  this  Subpart  G.  Section 
8a2.717(b)(l)  encourages  PHAs  to  select 
projects  that  will  not  require,  or  entail 
the  delay  of.  compliance  with  the 
National  Environmental  Policy  Act  or 
with  the  authorities  listed  in  24  CFR 
50.4,  by  setting  out  the  conditions  under 
which  a  PHA  may  authorize  the 
rehabilitation  of  a  project  in  connection 
with  project-based  assistance  without  a 
prior  HUD  environmental  review.  A 
PHA  should  contact  the  environmental 
officer  in  the  HUD  Field  Office 
concerning  the  type  of  information  a 
State  Historic  Preservation  Officer  may 
need  to  respond  to  a  PHA's  request 
about  a  particular  project  under 
(  882.717(b){l)(ii).  A  PHA  may  authorize 
rehabilitation  of  a  project  that  exceeds 
the  thresholds  in  \  882.717(b)(1),  but  the 
PHA  must  first  notify  HUD  so  that  HUD 
may  carry  out  the  necessary 
environmental  review,  as  provided  in 
i  882-717(b)(2). 

Section  882  719    Initial  Contract  Rents 

This  section  contains  the 
requirements  for  establishing  the 
Contract  Rents  tha«  the  PHA  must  list  in 
the  Agreement.  The  Contract  Rents 
listed  on  execution  of  the  Agreement 
subject  to  reduction  under  I  882.731(c|. 
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must  be  the  Contract  Rents  upon 
execution  of  the  HAP  Contract  (i.e.,  the 
initial  Contract  Rents).  Unlike  the 
Moderate  Rehabilitation  Program,  there 
Is  no  authority  for  increases  in  the  initial 
Contract  Rents  during  rehabilitation 
(contrast  S  882.408(d)). 

This  section  is  based  on  {  882.106, 
with  modifications  reflecting  the  project- 
based  character  of  the  assistance 
provided  under  Subpart  G  and  other 
differences  fit)m  the  Certificate  Progranu 
Thus,  HUD.  under  $  882.719(a).  will  not 
authorize  an  initial  Contract  Rent 
exceeding  the  Fair  Market  Rents  based 
on  grounds  permitted  in  the  Certificate 
Program  under  paragraphs  (iv),  (v),  or 
(vi)  of  i  8a2.106(a)(4).  Those  paragraphs 
authorize  the  use  of  an  exception  rent 
based,  in  part  on  a  showing  by  the  PHA 
that  leasing  the  unit  is  necessary  to  meet 
the  unique  needs  of  a  particular  family. 
That  basis  for  allowing  an  exception 
rent  is  not  appropriate  when  the 
assistance  is  project-based  and  does  not 
follow  the  family. 

Paragraph  (b)(3)  conforms  to  the 
purpose  of  a  recent  statutory 
amendment  to  section  8(c)(2)(C)  of  the 
1937  Act  by  providing  that  for  units 
that  are  not  subject  to  local  rent  control 
while  they  are  assisted,  comparable 
units  used  to  determine  rent 
reasonableness  are  other  units  that  are 
exempt  from  rent  control.  A  similar 
revision  has  been  made  to 
I  882.106(bH^.  (See  section  142(c)(1)  of 
the  HCD  Act  of  1987  and  Hit  Conf.  Rep. 
No.  426. 100th  Cong.,  Ist  Sess.  177 
(1987).)  Wherever  the  concept  of 
comparability  is  used  in  this  section,  it 
of  course,  means  comparable  to  the 
assisted  unit  as  it  wrill  be  after  it  is 
rehabilitated. 

There  are  no  provisions  similar  to 
paragraph  (f)  of  S  882.108,  which 
concerns  shared  housing.  Under 
S  882.713(b)(3).  shared  housing  is  not 
eligible  for  project-based  assistance. 
This  rule  makes  a  conforming  change  to 
I  B82.106(a)(2j  to  make  it  clear  that  the 
20  percent  limitation  on  the  number  of 
units  for  which  the  PHA  may  approve 
initial  Cross  Rents  that  exceed 
applicable  FMRs  is  a  limit  on  the 
combined  total  number  of  units  so 
approved  under  both  the  Certificate 
Program  and  this  project-based 
assistance.  This  rule  also  makes  a 
conforming  revision  to  S  688.111,  Fair 
market  rents  for  existing  housing  and 
moderate  rehabilitatioa:  applicability,  to 
specify  that  existing  housing  Fair 
Market  Rents  apply  to  assistance 
provided  under  Subpart  G. 

Section  882.719(a)(1)  also  contains 
provisions  concerning  utility  allowances 
similar  to  the  provisions  in  §  882.209(f). 
These  provisions  are  placed  in  this 


section  because  they  involve  the 
determination  of  the  initial  Contract 
Rents.  I 

Section  882. 721    Contract  Rent 
Adjustments 

This  section  contains  the 
requirements  for  adjusting  the  Contract 
Rents  during  the  term  of  £e  HAP 
Contract  after  the  Contract  Rents  have 
been  established  by  execution  of  the 
HAP  Contract.  This  section  is  based  on 
S  882.10a 

Section  882.723    PHA  Selection  and 
Initial  Inspection  of  Units 

This  section  provides  PHAs  with 
broad  discretion  in  establishing 
procedures  for  selecting  units  to  which 
assistance  is  to  be  attached.  Under 
paragraph  (a).  PHAs  must  establish 
written  policies  for  selecting  units.  In 
addition,  paragraph  (a)  also  encourages 
PHAs  to  establish  preferences  for  units 
to  be  used  as  limited  equity 
cooperatives.  Hiis  provision  reflects 
'congressional  intent  (see  H.R.  Conf.  Rep. 
No.  122, 100th  Cong.,  1st  Sess.  33  (1987)). 
The  Department  has  not  encouraged 
VHAi  to  establish  preferences  for  units 
receiving  tax  credits,  a  preference  also 
referred  to  in  the  Conference  Report 
because  the  Department  is  conducting 
an  evaluation  of  the  low-income  tax 
credit  including  the  issue  of  the  extent 
to  which  the  tax  credit  requires 
additional  assistance.  This  rule, 
however,  does  not  limit  the  abiUty  of 
PHAs  to  utilize  Section  8  project-based 
assistance  in  conjunction  witti  the  tax 
credit 

The  Department  also  encourages 
PHAs  to  establish  preferences  for  HUD- 
insured  subsidized  multifamily  housing 
projects  that  are  financially  troubled 
fmd  to  worii  closely  with  their  HUD 
Field  Office  in  (his  regard.  The  use  of 
project-based  assistance  for  this 
purpose  may  prove  very  helpful  in 
maintaining  the  supply  of  subsidized 
housing. 

Section  882.725    Prohibition  Against 
Rehabilitation  With  1937  Act 
Assistance;  Pledge  of  Agreement  or 
HAP  Contract 

Section  8(d)(2]  of  the  1937  Act 
provides  that  the  owner  may  not  use 
any  assistance  provided  under  the  1937 
Act  to  rehabilitate  the  structure  to  which 
assistance  will  be  attached.  Section 
882.725(a)  implements  this  prohibition 
by  prohibiting  attaching  assistance  to 
units  that  have  been  in  the  five  years 
before  execution  of  the  Agreement  or 
will  be,  rehabilitated  with  other 
assistance  under  the  1937  Act.  It  also 
identifies  examples  of  1937  Act 


assistance  that  may  not  be  used  to 
rehabilitate  the  structure. 

Paragraph  (a)  also  prohibits  the  use  of 
flexible  subsidy  under  24  CFR  219  to 
finance  the  rehabilitation  of  the  units. 
Under  the  Flexible  Subsidy  Program. 
HUD  may  provide  financial  assistance 
to  owners  of  troubled  projects  that  are 
assisted  by  HUD  under  the  Section  236. 
Section  221(d)(3)  Below  Market  Interest 
Rate,  or  Rent  Supplement  Programs.  The 
assistance  is  to  be  used  to  induce  and 
assist  owners  to  maintain  the  financial 
soundness  and  the  low-  and  moderate- 
income  character  of  the  projects  by. 
among  other  means,  physically 
upgrading  the  project.  A  PHA  could 
attach  project-based  assistance  under 
this  Subpart  G  to  these  types  of  projects 
in  order  to  induce  the  owner  to 
rehabilitate  the  project  The  Department 
believes,  however,  that  each  Program, 
by  itself,  is  a  sufficient  inducement  for 
owners  to  rehabilitate  projects  and  that 
permitting  the  Programs  to  be  used  in 
conjunction  would  result  in  fewer 
projects  being  rehabilitated. 

Paragraph  (b)  of  i  882.725  sets  out  the 
conditions  under  which  an  owmer  may 
pledge  its  Agreement  to  Enter  into  a 
Housing  Assistance  Payments  Contract 
or  its  Housing  Assistance  Payments 
Contract  as  security  for  financing.  The 
financing  documents  may  not  purport  to 
pledge  or  give  greater  ri^ts  to  any  party 
against  the  PHA  than  the  oontractnal 
rights  of  the  Owner  und«'  the 
Agreement  or  HAP  Contract  The 
financing  documents  may  not  include 
any  requirements  inconsistent  with  the 
A^eement  or  HAP  Contract  The  PHA 
may  not  be  a  party  to  any  of  the 
financing  documents  and  may  undertake 
no  obligations  (other  than  those  already 
specified  under  the  Agreement  or  HAP 
Contract)  in  connection  with  the 
financing.  No  modification  or  alteration 
may  be  proposed  or  made  to  the 
Agreement  or  HAP  Contract 

Section  882. 727    Owner  Selection  of 
Contractor. 

This  section  contains  similar  policies 
to  those  stated  in  S  882.504(g)  for  the 
Moderate  Rehabilitation  Program. 

Section  882. 729    Work  Write-Ups  and 
Agreement  to  Enter  into  Housing 
Assistance  Payment  Contract 

The  work  write-up  provisions  and  the 
requirements  for  the  Agreement  are 
based  on  similar  provisions  in  the 
Moderate  Rehabilitation  Program, 
although  their  presentation  has  been 
reorganized.  HUD  is  prescribing  no 
specific  form  or  format  for  the  work 
write-ups.  The  PHA  has  the  flexibility  to 


234  F«d«al  Ragbtar  /  Vol  54.  No.  2  /  Wednegday.  January  4.  1989  /  Rules  and  Regulationg 


determinfl  the  appropriate  oontent  and 
documentation  for  die  work  write-up*. 

Increases  in  initial  Contract  Rents 
during  rehabilitation  are  not  permitted 
under  thia  section.  They  are  permitted  In 
the  M4xlerjle  RehabilitatioQ  Program 
(see  S  882.408(d)).  Increases  are  not 
appropriate  when  project-based 
assistance  is  involved  because  the 
initial  Contract  Rents  are  established  on 
the  basis  of  a  rent  reasonableness  test, 
not  on  the  cost  of  rehabiUtation. 

Section  882.731    Rehabilitation  Period, 
and  Section  882.733  Rehabilitation 
Completion 

These  provisions  are  modeled  on  the 
Moderate  Rehabilitation  Program. 
it  882.506  and  882.507,  respectively. 

Section  882. 735    Housing  Asais  'once 
Payments  Contract  (Contract) 

This  section  sets  out  HAP  Contract 
requirements  that  are  specific  to 
assistance  provided  under  this  Subpart 
G.  It  provides  more  flexibility  to  PHAs 
to  set  the  term  of  the  Contract  than  is 
provided  under  the  Moderate 
Rehabilitation  Program  (see 
S  882.403(c)).  (All  Moderate 
Rehabilitation  Contracts  have  15  year 
terms.)  With  project-based  assistance. 
PHAs  may  set  tbe  term  between  2  and 
15  years,  but  the  Contract  term  may  not 
exceed  the  ACC  expiration  date  for  the 
Funding  Source. 

The  owner  may  also  terminate  the 
HAP  Contract  after  two  years.  If  tbe 
owner  "opts  out,"  the  remaining  funding 
authority  would  again  be  available  for 
Certificates  and  the  famiUes  that  had 
been  receiving  project-based  assistance 
may  be  issued  Certificates  (see 
i  882^45(e)). 

Section  882. 737    Reduction  of  Number 
of  Units  Covered  by  Contract.  Section 
882. 739    Responsibilities  of  the  PHA. 
§  882. 741    Responsibilities  of  the 
Owner,  and  Section  882.743 
Obligations  of  the  Family 

These  sections  simply  incorporate  by 
cross-reference  pertinent  provisions 
under  the  Certificate  Pmgram  and 
Moderate  Rehabilitation  Program, 
without  making  substantive  changes. 

Section  882.745    Family  Participation 

This  section  implements  the 
Certificate  Program  tenant  selection 
policies  in  S  882.209,  as  -nodified  to  take 
into  account  die  fact  that  the  assistance 
is  likely  to  be  used  in  projects  with 
occupied  units  and  families  are  assisted 
in  a  specific  project  under  a  HAP 
Contract  Para^aph  (b)  is  intended  to 
ensure  that  an  eligible  tenant  residing  in 
a  unit  to  be  assisted  is  afforded  the 
opportimity  to  lease  that  unit  or  another 


assisted  unit  of  appropriate  size, 
regardless  of  whether  the  family 
qualifies  for  a  Federal  preference.  The 
Department  does  not  believe  that 
Congress  intended  that  project-based 
assistance  and  the  Federal  preferences 
interact  in  a  way  that  could  result  in  the 
displacement  of  eligible  families  from 
units  with  project-based  assistance,  only 
to  fill  the  vacancies  created  with  other 
eligible  families.  In  addition,  to  avoid 
permanent  displacement  the  PHA  and 
Owner  may  not  select  a  unit  if  the  unit  is 
occupied  by  persons  not  eligible  for 
admission  to  the  program. 

A  family  that  is  leasing  a  unit  with 
Certificate  Program  assistance,  in  a 
project  that  is  to  be  rehabilitated  with 
project-based  assistance  and  which 
chooses  to  move  has  the  right  to 
continued  participation  in  the  Certificate 
Program  provided  by  S  882.20e(m).  If 
such  a  family  signs  a  lease  for  a  project- 
based  unit,  the  family  would  no  longer 
he  a  participant  in  the  Certificate 
Program. 

Section  882.747    Maintenance, 
operation,  and  inspections.  Section 
882749  Reexamination  of  Family 
income  and  composition.  Section  882.751 
Overcrowded  and  underoccupied  units. 
Section  882.753  Informal  review  or 
hearing,  and  Section  882.755  Grounds 
for  denial  or  termination  of  assistance 

These  sections,  in  general  either 
incorporate  by  croas-reference  or  restate 
comparable  policies  in  the  Certificate 
Program  or  the  Moderate  Rehabilitation 
Prt^ram. 

Section  882.757    Termination  of    ■ 
Tenancy 

This  section  incorporates  by  cross- 
reference  Subpart  A  of  24  CFR  Part  247. 
Evictions  from  Certain  Subsidized  and 
HUD-Owned  Projects,  which  applies  to 
other  project-based  rental  assistance 
programs  administered  by  HUD.  Tbe 
section  also  adds  provisions  that  limit 
the  groimds  for  terminating  tenancy  for 
good  cause  during  the  first  year  of  the 
leaise.  Fart  247  may  be  obtained  from 
Hub  Field  Offices. 

This  rule  also  makes  a  conforming 
amendment  to  Part  247  by  revising 
(  247.1  and  by  adding  reference  in 
%  247.2(e)  to  this  Subpart  G.  This  rule 
also  makes  a  technical  revision  to 
{  247.2(e)  to  distinguish  between  those 
forms  of  subsidy  that  are  project-wide 
and  those  that  apply  to  particular  units 
within  a  project. 

D.  Recent  Proposed  Rulemaking  on 
Section  16(b)  Limitations.  Section  16  of 
the  1937  Act  limits  the  number  of 
families  that  are  lower  income  but  are 
not  very  low-income  that  may  be 
initially  assisted  under  several  of  the   jt 


1937  Act  programs,  including  the  Section 
8  Certificate  Program  and  this  project- 
based  component  of  that  Program,    i 
Under  section  16(b),  admission  of  non- 
very  low-income  families  is  limited  to 
not  more  than  5  percent  of  the  dwelling 
units  that  become  available  for 
occupancy  under  the  affected  programs. 
Section  103(a)  of  the  HCD  Act  of  1987 
amended  section  16  to  require  HUD  to 
establish,  as  appropriate,  differing 
percentage  Umitations  on  admission  of 
these  families  in  the  separate  assistaiu* 
programs.  On  April  29. 1988,  at  53  PR 
15412,  the  Department  published  & 
proposed  rule  to  implement  section 
103(a).  HUD  also  published,  on  the  same 
date,  a  notice  (53  FR 15466)  proposing 
the  respective  percentage  limitations  for 
each  of  the  affected  programs.  The 
notice  proposed  a  one  percent  limitation 
for  the  Section  8  Certificate  Program. 
The  notice  did  not  separately  address 
project-based  assistance.  (Section 
1001(a)  of  the  1988  McKinney  Act 
amended  section  16,  but  maintains  the 
requirement  for  percentages  for  each 
program.)  HUD  invites  comment  on 
whether  the  proposed  one  percent 
limitation  for  the  Certificate  Program 
should  be  revised  as  a  result  of 
implementing  this  Subpart  G.  Readers, 
in  considering  this  issue,  should  bear  in 
mind  that  any  change  in  the  percentage 
limitation  for  the  Certificate  Program 
may  necessitate  a  change  in  the 
percentage  limitation  for  one  or  more  of 
the  other  assistance  programs  subject  to 
section  16,  because  the  sum  of  the 
number  of  non-very  low-income 
families,  resulting  from  the  use  of  these 
program-specific  percentage  limitations, 
may  not  exceed  5  percent  nationally. 

E.  Other  Information.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  in  24 
CFR  Part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969, 42  U.S.C  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  General  Counsel,  Rules  Docket 
Clerk,  at  the  above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1961.  Analysis  of  the  rule 
indicates  that  it  would  not:  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  Stale  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
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competition,  employment  investment 
producdvity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  provisions  of  5 
U.S.C.  605(b),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  this  rule  does  not  alter  the 
amount  of  funding  a  PHA  may  receive. 
The  rule,  in  accordance  with  the 
statutory  mandate,  merely  permits,  but 
does  not  require,  a  PHA  to  attach  a 
portion  of  the  assistance  it  provides 
under  the  Section  8  Certificate  Program 
to  units  rather  than  have  the  assistance 
move  with  the  families. 

HUD  has  determined,  in  accordance 
with  E.0. 12612.  Federalism,  that  this 


rule  does  not  have  a  substantial,  direct 
effect  on  the  States  or  on  the 
relatianship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government 
because  this  rule  conforms  HUD 
regulations  to  a  statutory  requirement  to 
permit  PHAs  to  provide  project-based 
assistance,  for  projects  that  are 
rehabilitated.  To  the  extent  that 
particular  revisions  have  altered 
responsibilities,  these  revisions  are  in 
response  to  statutory  changes  and  have 
increased  the  discretion  of  the  non- 
Federal  governmental  entities. 

HUD  has  determined  that  this  rule  is 
not  likely  to  have  a  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning  of 
E.0. 12606,  TTw  Family,  becaose  the  rule 
concerns  only  a  PHA's  discretion  to 


attach  Certificate  Program  assistance  to 
units.  It  does  not  affect  the  terms  and 
conditions  under  which  a  family  may 
qualify  for  assistance  under  the 
Certificate  Program.  The  Certificate 
Program,  itself,  is  a  benefit  to  families 
because  it  assists  eligible  families  to 
afford  decent  safe  and  sanitary  boosing. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C  3501- 
3520.  Currently  approved  requirements 
have  been  assigned  the  OMB  Control      ' 
Number  2502-^388. 

In  accordance  with  5  CFR  1320.21.  the 
following  table  discloses  the 
Department's  estimated  burden  for  each 
of  the  collections  of  information  in  this 
rule. 
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Hub  rule  was  listed  as  Sequence 
Number  974  In  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  24, 1968,  (53  FR 
41974, 41993)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  is: 
14.156.  Lower  Income  Housing 
Assistance  Program  (Section  8). 

List  of  Subjects 

24  CFR  Part  247 

Low  and  moderate  income  housing, 
Public  housing,  Tenant  eviction. 

24  CFR  Part  882 

Grant  programs — Housing  and 
community  development  Housing.  Low 
and  moderate  income  housing.  Mobile 
homes. 

24  CFR  Part  888  , 

Rent  subsidies. 

Accordingly,  the  Department  amends 
24  CFR  Parts  247,  882,  and  888,  as 
follows: 

PART  247-EVICTIOflS  FROM 
CERTAIN  8UBSIDIZE0  ANO  HUO- 
OWMEO  PROJECTS 

1.  The  authority  citation  for  24  CFR 
Part  247  continues  to  read  as  follows: 

Aaihofity:  Sec.  101,  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C  ITOls): 
Sees.  211.  221.  and  236  National  Housing  Act 
(12  U.S.C  1715b,  1715/  and  1715i-l);  Sec.  202, 
Housing  Act  of  1950  (12  U.S.C  ITOlq):  Sees.  3. 
S,  and  8,  United  State*  Housing  Act  of  1837 
(42  U.S.C.  1437a.  1437c.  and  14370;  Sec.  7(d). 
Department  of  Houiing  and  Urban 
Development  Act  (42  VS.C.  3535(d)) 

2.  Section.  247.1  is  revised  to  read  as 
follows: 


1247.1 

Except  as  provided  in  H  247.5  and 
247.6(c).  the  provisions  of  this  subpart 
shall  apply  to  all  decisions  by  a  landlord 


to  terminate  the  occupancy  of  a  tenant 
in  a  subsidized  project  as  defined  in 
t  247.2(e).  (Termination  of  tenancy  of  a 
family  assisted  with  tenant-based 
assistance  under  the  Section  8  Existing 
Housing  Certificate  or  Housing  Voucher 
Program  is  not  subject  to  this  part.) 

3.  Section  247.2(e]  is  revised  to  read  as 
follows: 

1247.2    DeflnMons. 
•         •         •         •         • 

(e)  "Subsidized  project"  means  a 
mulUfamily  housing  project  (with  the 
exception  of  a  project  owned  by  a 
cooperative  housing  mortgagor 
corporation  or  association)  that  receives 
the  benefit  of  subsidy  in  the  form  of: 
below-market  interest  rates  under 
section  221(d)  (3)  and  (5).  interest 
reduction  payments  under  section  236  of 
the  National  Housing  Act  or  below 
market  interest  rate  direct  loans  under 
section  202  of  the  Housing  Act  of  1959. 
For  purposes  of  this  Part  247  "subsidized 
project"  also  includes  those  units  in  a 
housing  project  that  receive  the  benefit 
of  rental  subsidy  in  the  form  of  rent 
supplement  payments  under  section  1(}1 
of  the  Housing  and  Urban  Development 
Act  of  1965;  or  housing  assistance 
payments  through:  Project-Based 
Assistance  under  the  Section  8 
Certificate  Program  (24  CFR  Part  882, 
Subpart  G).  Section  8  in  connection  with 
Section  202  Loans  for  Housing  for  the 
Elderly  or  Handicapped  (24  CFR  Part 
885),  the  Section  8  Additional 
Assistance  Program  for  Projects  with 
HUD-Insured  and  HUD-Held  Mortgages 
(24  CFR  Part  886,  Subpart  A)  or  the 
Section  8  Housing  Assistance  Program 
for  the  Disposition  of  HUD-Owned 
ProjecU  (24  CFR  Part  886,  Subpart  C). 

PART  682— SECTION  •  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

4.  The  authority  citation  for  Part  882 
continues  to  read  as  follows: 


Authotlty:  Sees.  3.  5,  and  8  of  the  United 
States  Housing  Act  of  1S37  (42  U.S.C.  1437a, 
1437c  and  1437f);  »ec  7(d)  of  the  Department 
of  Housing  and  Urtwn  Development  Act  (42 
U.S.C  3535(d)). 

5.  The  table  of  contents  for  Part  882  is 
revised  by  adding  at  the  end  a  new  table 
of  contents  for  Subpart  G  to  read  as 
follows: 

PART882-SECTION  •  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 


Subpwt  O— Section  «  CertHlef  Progrsm 
I  AttactMd  toUnlto  (Proieet- 
I  CerlHIeate  AseManoe) 


882.701    Purpose  and  appbcability. 

882.703    Additional  definitions. 

88Z.70S    Information  to  be  submitted  to  HUD 

by  the  PHA 
882.707    HUD  review  of  PHA  plana  to  attach 

assistance  to  units. 
882.709    Annual  (Contributions  Contract 

schedule  of  leasing. 
882.711     Housing  quality  standards. 
882.713    Eligible  and  ineligible  properties; 

rehabilitation  requirement 
882.715    Relocation. 
882.717    Other  Federal  requirements. 
882.719    Initial  Contract  Rents. 
882.721    Contract  Rent  adjustments. 
882.723    PHA  selection  and  initial  inspection 

of  units. 
882.725    Prohibition  against  rehabilitation 

with  U.S.  Housing  Act  of  1937  assistance 

and  use  of  flexible  subsidy;  pledge  of 

Agreement  or  HAP  Contract. 
882.727    Owner  selection  of  contractor. 
882.729    Work  write-ups.  Agreement  to  Enter 

Into  Housing  Assistance  Payments 

Contract  and  Contract  Rents  in 

Agreement. 
882.731     Rehabilitation  period. 
882.733    Rehabilitation  completion. 
882.735    Housing  Assistance  Payments 

Contract  (Contract). 
882.737    Reduction  of  number  of  units 

covered  by  Contract. 
882.739    Responsibilities  of  the  PHA. 
882.741    Responsibilities  of  the  Owner. 
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882.743    Obltetkns  of  tha  Family. 
882.745    Fanuy  partidpatioo. 
882.747    Malatenanoe.  operations  and 

inspectioas. 
882.749    Recxamiaation  of  Family  income 

and  compoaHion. 
882.751    Overcrowded  and  underoccopied 

units. 
882.753    Infbnnal  review  or  bearing. 
882.755    Grounds  for  denial  or  tenninatiaD  of 

assistance. 
882.757    Assisted  tenancy  and  termination  of 

tenancy. 

6.  In  1 882.106,  paragraphs  (a)(2)  and 
(b)(2)  are  revised,  to  read  as  follows: 

S  882.106    Cofriract  rwits. 

(a)  *  *  * 

(2)  The  PHA  may  approve,  on  a  unit- 
by-unit  basis,  initial  Cross  Rents  that 
exceed  the  applicable  Fair  Market  Rents 
by  up  to  10  percent  The  total  notmber  of 
units  with  such  rents  approved  under 
this  paragraph  (a)(2)  and  under 
paragraph  (a)(2)  of  5  882.719.  Initial 
Contract  Rents,  may  not  exceed  20 
percent  of  the  number  of  units  imder 
ACC  for  the  PHA's  Certificate  Program. 
The  PHA,  however,  may  also  exercise 
such  authority  with  respect  to  more  than 
20  percent  of  the  units  under  ACC  if 
HUD  approves  such  extension  of  the 
PHA's  authority.  In  considering  whether 
to  grant  such  approval.  HUD  will  review 
the  appropriateness  of  the  applicable 
Fair  Market  Rents  and  the  relationship 
of  estimated  program  costs  to  program 
objectives. 

*  •        •        •        • 

(b)*** 

(2)  For  an  assisted  unit  that  is  subject 
to  local  rent  control  comparable  units 
are  rent  controlled  units.  However,  for 
an  assisted  unit  that  is  not  subject  to 
local  rent  control  while  it  is  assisted 
(regardless  of  whether  the  unit  would  be 
subject  to  such  control  if  it  were  not 
assisted),  comparable  units  are  units 
that  are  not  subject  to  local  rent  controL 

•  •        •        •        • 

7.  In  Part  882,  a  new  Subpart  G  is 
added  to  read  as  follows: 

Subpart  G—Saction  8  Certiflcata 
Program  Aaalatanca  Attachad  to  Units 
(Pro|Mt-Baaad  Cartificate  Asstetanca) 

S  882.701    Pwposs  and  sppHcaMtty. 

(a)(1)  This  Subpart  G  establishes  the 
procedures  under  which  a  Public 
Housing  Agency  (PHA)  may.  at  its  sole 
option,  choose  to  provide  Section  8 
project-based  assistance  with  funds 
provided  to  the  PHA  for  its  Section  8 
Certificate  Program.  This  Subpart  G 
implements  section  8(d)(2)(A)  of  the 
1937  Act  which  directs  the  Department 
to  permit  a  PHA  to  "attach  to 
structures"  up  to  15  percent  of  the 


Section  8  assistance  provided  by  the 
PHA  under  the  Certificate  Program. 
Within  this  15  percent  limit  the  PHA 
may  attach  a  Section  8  assistance 
contract  to  a  structure  where  die  owner 
agrees  to  rehabilitate  the  structure  other 
than  with  assistance  provided  imdei  die 
United  States  Housing  Act  of  1937.  The 
purpose  of  project-based  assistance  in 
the  Ortificate  Program  is  to  induce 
property  owners  to  upgrade  substandard 
rental  housing  stock,  and  make  it 
available  to  lower  income  families  at 
rents  within  the  Section  8  Existing 
Housing  Fair  Market  Rents. 

(2)  This  Subpart  G  refers  to  assistance 
that  is  attached  to  units  as  "project- 
based"  assistance  to  distinguish  this 
assistance  from  the  "tenant-based" 
assistance  provided  by  the  Certificate 
Program  under  Subparts  A,  B,  C.  and  F 
of  this  Part  and  also  by  the  Housing 
Voucher  Program  imder  24  CFR  Part  887. 
With  tenant-based  assistance,  the 
assisted  unit  is  selected  by  the  Family. 
The  PHA  then  enters  into  an  assistance 
Contract  which  only  covers  a  single  unit 
and  the  specific  assisted  family.  If  the 
Family  moves  out  of  a  unit  the 
assistance  contract  terminates.  And.  the 
family  may  may  move  with  continued 
assistance  under  the  Program,  and  may 
find  a  new  unit  anywhere  in  the  PHA 
jurisdiction. 

(b)  Except  as  otherwise  expressly 
modified  or  excluded  by  this  Subpart  G, 
all  provisions  of  Subparts  A  and  B  of 
this  Part  882  apply  to  project-based 
assistance  under  this  Subpart  G. 

(c)  The  following  sections  in  Subparts 
A  and  B  of  diis  Part  882,  which 
implement  the  tenant-based  aspect  of 
the  Certificate  Program,  do  not  apply  to 
project-based  assistance  under  this 
Subpart  G:  9  882.103.  "Finders-Keepers" 
policy:  i  882.208,  Activities  to  encourage 
participation  by  Owners  and  others;  and 
i  882.iQ9(m),  ConUnued participation 
when  Participant  Family  moves.  Other 
sections  in  this  Subpart  G  identify  other 
tenant-based  provisions  of  Subparts  A 
and  B  that  do  not  apply  to  project-based 
assistance  under  this  Subpart  G. 

$882,703    AddWonal  definMons. 

The  following  definitions  apply  to 
assistance  subject  to  this  Subpart  G,  in 
addition  to  the  definitions  in  S  882.102: 

Agreement  to  Enter  into  Housing 
Assistance  Payments  Contract 
(Agreement).  As  defined  in  §  882.402. 

15-Percent  Limit  Fifteen  percent  of 
the  total  of  the  number  of  units  reserved 
by  HUD  for  a  PHA's  Section  8 
Certificate  Program. 

Funding  Source.  The  ACC  funding 
authority  from  which  the  HAP  Contract 
is  to  be  funded.  Funding  authority  under 
the  ACC  that  was  appropriated  by 


Congress  before  Federal  fiscal  year  1968 
constitutes  a  sin^  pre-Fedki-al  fiscal 
year  1968  Funding  Sisurce.  For  funding 
authority  appn^iriated  in  Federal  fiscal 
year  1968  and  later,  each  funding 
increment  identified  in  the  ACC  is  a 
separate  Funding  Source. 

y  882.705    InfoniMrtlon  to  be  submittal  to 
HUO  by  the  PHA 

(a)  Requirements.  A  PHA  may  attach 
assistance  to  units  in  accordance  %vith 
this  Subpart  G  if: 

(1)  The  number  of  project-based  units 
in  the  PHA  Certificate  Program  does  not 
exceed  the  15-Percent  Limit 

(2)  The  unit  sizes  for  imits  to  which 
assistance  v^rill  be  attached  are 
consistent^with  the  unit  size  distribution 
for  the  Funding  Source. 

(3)  The  rehabilitation  period  and  HAP 
Contract  term  are  within  the  ACC  term 
^or  the  Funding  Source. 

(b)  PHA  submission.  Before  entering 
into  any  Agreements  for  project-based 
assistance,  the  PHA  must  submit  the 
following  information  to  the  HUD  Field 
Office  for  review.  The  PHA  submission 
need  not  specify  specific  structures  or 
units  to  be  assisted.  The  PHA  shall 
submit  the  following  information: 

(1)  The  number  of  units  currently 
reserved  for  the  PHA's  Section  8 
Certificate  Program: 

(2)  The  total  number  of  units  for  which 
the  PHA  is  requesting  approval  to  attach 
assistance: 

(3)  The  number  of  units  by  unit  size 
(number  of  bedrooms)  to  be  assisted 
fitjm  each  Funding  Source; 

(4)  The  estimated  rehabilitation 
periods  and  termination  dates  for  HAP 
Contracts  to  be  executed  for  project- 
based  subsidies,  and  the  termination 
date  of  the  ACC  for  the  Funding  Source 
for  each  HAP  Contract 

(InfonosatioD  collection  requirements 
contained  in  this  section  hiave  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2502-0388) 

9882.707    HUD  rsvt«vo(  PHA  plana  to 
attach  asaManca  to  I 


(a)  Purpose  of  review.  The  HUD  Field 
Office  shall  review  the  information 
submitted  by  the  VHA  under 

9  882.705fb)  only  to  determine  whether 
the  requirements  of  9  882.705(a)  are 
satisfied. 

(b)  Notice  to  PHA.  (1)  If  the 
requirements  of  9  882.705(a)  are 
satisfied,  the  Field  Office  shall  approve 
the  PHA  application. 

(2)  Hie  Field  Office  shall  notify  the 
PHA  of  approval  or  disapproval  within 
20  calendar  days  after  the  date  of  the 
PHA  submittal  under  9  882.705(b)  (date 
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of  postmark,  if  mailed,  or  date  of  receipt 
by  HUD.  if  hand-delivered). 

(3)  If  the  application  is  approved,  the 
Field  Office  shall  notify  the  PHA  that 
the  PHA  may  proceed  with  execution  of 
Agreements  for  project-based 
assistance.  The  approval  letter  shall 
specify  the  maximum  number  of  units, 
by  unit  size  and  Funding  Source,  for 
which  the  PHA  may  execute 
Agreements,  and  shall  specify,  for  each 
Funding  Source,  the  ACC  expiration 
date  (last  date  of  term).  The  H.\P 
Contract  term  may  not  end  after  the 
ACC  expiration  date  of  the  Funding 
Source  bt>m  which  the  HAP  Contract  is 
to  be  funded. 

(4)  If  any  of  the  requirements  of 

S  882.705(a)  are  not  satisried.  the  Field 
Office  shall  not  approve  the  PHA 
application.  The  Field  Office  shall  notify 
the  I'HA  by  letter  of  the  reasons  for 
disapproval. 


iM2.70t 


CwiOlWlBOHS  CwllKCt 


Section  882.206,  Annual  Contributions 
Contract;  schedule  of  leasing.  Applies. 
With  respect  to  units  assisted  under  this 
Subpart  G.  the  Field  Office  may 
authorize  the  extensions  of  the  schedule 
of  leasing  (see  S  882.206(c))  to 
accommodate  the  time  needed  to 
complete  the  rehabilitation  of  the  units. 


{MZ711    HoMfeigt 

Section  882.404(b).  Site  and 
neigttborhood-performance 
requirements,  applies,  in  addition  to  the 
housing  quality  standards  in  i  882.100. 

|n2.713    ElgMaand 


(a)  Section  882.110,  Types  of  housing. 
does  not  apply.  Existing  structures  of 
various  types  may  be  appropriate  for 
attaching  assistance  to  the  units  under 
this  Subpart  G.  including  single-family 
housing  and  multifamily  structures.  To 
b«  an  eligible  property,  the  property 
must  require  rehabilitation  involving  a 
minimum  expenditure  of  $1000  per 
assisted  unit  including  the  unit's 
prorated  share  of  work  to  be 
accomplished  on  conunon  areas  or 
systems,  in  order  to: 

(1)  Upgrade  the  property  to  decent 
•afe.  and  sanitary  condition  to  comply 
with  the  Housing  Quality  Standards  or 
other  standards  approved  by  HUD.  from 
a  condition  below  those  standards; 

(2)  Repair  or  replace  ma{or  building 
systems  or  components  in  danger  of 
failure; 

(3)  Make  improvements  to  the 
property  essential  to  permit  use  of  the 
property  by  handicapped  persons;  or 

(4)  Convert  or  merge  units  to  provide 
housing  for  large  Families. 


(b)  A  PHA  may  not  attach  assistance 
under  this  Subpart  G  to  units  in  the 
following  types  of  housing: 

(1)  Housing  that  is  owned  by  the  PHA 
(or  by  an  entity  controlled  by  the  PHA) 
administering  the  ACC  under  which 
assistance  is  to  be  provided: 

(2)  Housing  that  is  HUD-owned; 

(3)  Shared  housing,  nursing  homes, 
and  facilities  providing  continual 
psychiatric,  medical  nursing  services, 
board  and  care  or  intermediate  care 
faciUties; 

(4)  Units  within  the  grounds  of  penal 
reformatory,  medical  mental  and 
similar  pubhc  or  private  institutions. 

(5)  Housing  located  in  the  Coastal 
Barrier  Resources  System  designated 
under  the  Coastal  Barrier  Resources 
Act  or 

(6)  Housing  located  m  an  area  that 
has  been  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless: 

(i)(A)  Hie  community  in  which  the 
area  is  situated  is  participating  in  the 
National  Flood  Insurance  Program  and 
the  regulations  thereunder  (44  CFR  Parts 
59  through  79);  or 

(B)  Less  than  a  year  has  passed  since 
F^IA  notification  regarding  such 
hazards;  and 

(ii)  The  PHA  will  ensure  that  flood 
insurance  on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (42 
U.S.C  4001  et  seq.). 

(c)  A  PHA  may  attach  assistance 
under  this  Subpart  G  to  a  bighrise 
elevator  project  for  PamiUes  with 
children  only  if  HUD  determines  there  is 
no  practical  alternative.  HUD  may  make 
this  determination  for  the  PHA's  project- 
based  assistance,  in  whole  or  in  part 
and  need  not  review  each  building  on  a 
case-by-case  basis. 

(d)  A  PHA  may  attach  assistance  to 
units  under  this  Subpart  G  for  use  as 
single  room  occupancy  (SRO)  housing 
only  if — 

(1)  The  property  is  located  in  an  area 
in  which  there  is  a  significant  demand 
for  these  units,  as  determined  by  the 
HUD  Field  Office, 

(2)  The  PHA  and  the  unit  of  general 
local  government  in  which  the  property 
is  located  approve  the  attaching  of 
assistance  to  these  units;  and 

(3)  The  PHA  and  the  unit  of  general 
local  government  certify  to  HUD  that  the 
property  meets  applicable  local  health 
and  safety  standards. 

(e)  Assistance  may  not  be  attached  to 
a  unit  that  is  occupied  by  an  Owner, 
however,  cooperatives  are  considered  to 
be  rental  housing  for  purposes  of  this 
Subpart  G. 


(f)  For  any  Section  221(d)(3)  BMIR. 
Section  202,  Section  236  (insured  or 
noninsured)  or  FmHA  Section  515 
interest  credit  unit  or  any  State  or 
locally  subsidized  unit,  the  housing 
assistance  payment  shall  be  the  amount 
by  which  the  rent  otherwise  payable  by 
the  Eligible  Family  under  this  Subpart  G 
is  less  than  the  subsidized  rent  (which 
subsidy  shall  not  be  reduced  on  account 
of  any  assistance  provided  under  this 
Subpart  G). 

(g)  In  no  event  may  any  occupant  of  a 
unit  with  project-based  assistance  under 
this  Subpart  G  receive  the  benefit  of  any 
of  the  following:  any  other  form  of 
Section  8  assistance,  rent  siipplement 
Section  23  housing  assistance,  or 
Section  236  "deep  subsidy"  rental 
assistance  payments. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2502-0388] 

t  tt2.7t5    nalocattoo. 

(a)  Prohibition  against  permanent 
displacement  Rehabilitation  of  units  to 
be  subsidized  with  assistance  under  this 
Subpart  G  may  not  residt  in  the 
permanent  displacement  of  residential 
tenants  from  the  structure  or  complex. 

(b)  Temporary  relocation.  The 
following  policies  apply  to  temporary 
relocation  of  tenants.  The  policies  apply 
only  to  lawful  tenants  (but  not  to  owner- 
uccupants  or  businesses)  who  are 
temporarily  relocated  following 
submission  of  the  Owner's  proposal  to 
the  PHA.  The  following  policies  do  not 
apply  to  tenants  who  commence 
occupancy  after  the  Owner's  submission 
of  a  proposal  if.  before  they  commence 
occupancy,  they  are  provided  adequate 
notice  from  the  Owner  of  the  impending 
rehabilitation  and  possible  relocation,  or 
whose  tenancy  is  terminated  for  serious 
or  repeated  violation  of  the  terms  and 
conditions  of  the  lease;  violation  of 
applicable  Federal  State,  or  local  law; 
or  other  good  cause.  (Good  cause  does 
not  include  expiration  of  the  lease  term 
or  terminations  because  of  Owner 
participation  in  the  program.) 

(1)  Tenants  may  not  be  required  to 
move  temporarily  from  the  property 
(building  or  complex)  unless: 

(i)  The  Owner  has  given  the  tenants 
adequate,  advance  written  notice  and 
appropriate  advisory  services; 

(ii)  Decent  safe,  and  sanitary 
temporary  housing  is  available; 

(iii)  The  temporary  relocation  period 
%vill  not  exceed  12  months;  and 

(iv)  Tenants  will  receive 
reimbursement  from  the  Owner  for 
reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the 
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temporary  relocation,  including  moving 
cosjs  to  and  from  temporary  housing 
and  increases  in  monthly  housing  costs. 

(2)  The  PHA  is  responsible  for 
ensuring  that  all  the  relocation 
requirements  are  met.  Preliminary  or 
ongoing  administrative  funds  may  be 
used  for  costs  of  PHA  advisory  services 
for  temporary  relocation  of  tenants  to  be 
assisted  under  the  pn^gram. 

(3)  Tenants  who  do  not  believe  they 
have  received  relocation  opportunities, 
services,  or  payments  in  accordance 
with  this  section  may  appeal  to  the  PHA 
and  must  be  given  an  informal  hearing 
on  this  appeal 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Offtre  of  Management  and  Budget 
under  control  number  2502-0388) 

9882.717    Othw  FMtoral  rvqutrwMnts. 

(a)  Participation  in  this  program 
requires  compliance  with  the  Equal 
Opportunity  requirements  specified  in 
S  882.111.  ivith  section  504  of  the 
Rehabilitation  Act  of  1973,  and  with  the 
Age  Discrimination  Act  of  1975.  The 
niA  must  also  comply  with  its  equal 
opportimity  housing  plan. 

(b)  Activities  under  this  Subpart  G  are 
subject  to  HUD  environmental 
regulations  at  24  CFR  Part  sa  PHA's 
shall  assist  HUD  in  ensuring  compliance 
with  Part  50  requirements  as  follows: 

(1)  A  PHA  may  authorize 
rehabilitation  of  a  project  in  ooimactioa 
with  project-based  assistance  approved 
by  HUD  under  |  882.707  without  further 
HUD  approval  only  if  the  PHA 
documents  in  its  file  why  the 
rehabilitation  activity  ivill  not 

(i)  Exceed  the  thresholds  in  |  50.20  (a) 
or  (c)  of  this  tide  for  categorical 
exclusion  from  the  NEPA  requirements 
of  Part  SO  of  this  title.  However,  the  IfiA 
must  notify  HUD  if  it  has  reason  to 
believe  that  notwithstanding  inclusion 
in  these  categorical  exclusion 
thresholds,  the  project  might  have  a 
significant  environmental  effect  because 
of  extraordinary  circumstances;  in  that 
case,  HUD  shall  review  the  project  and 
the  PHA  must  await  approval  to 
proceed  under  paragraph  (b)(2)  of  this 
section; 

(ii)  Based  on  information  from  the 
State  Historical  Prevention  Officer, 
involve  alteratioss  to  a  property  that  is 
listed  on  the  National  Register  of 
Historical  Places;  is  located  in  an 
historic  district  or  is  immediately 
adjacent  to  a  property  that  is  listed  on 
the  Register,  or  is  deemed  by  the  State 
Historic  Preservation  Officer  to  be 
eligible  for  listing  on  the  Register.  A 
n-IA  is  not  required  to  contact  the  State 
Historic  Preservation  Officer  if  it 
documents  in  its  file:  '  »^ ". ' 


(A)  For  any  property  that  involves 
only  interior  rehabilitation,  that  the 
property  is  not  on  the  National  Register 
of  Historic  Places  and  is  not  50  years  old 
or  older  or 

(B)  For  any  property  that  involves 
exterior  rehabilitation,  that  the  property 
and  all  immediately  adjacent  properties 
are  not  on  the  National  Register  of 
Historic  Places  and  are  not  50  years  old 
or  older 

(iii)  Take  place  in  any  100-year 
fioodplain  designated  by  map  by  the 
Federal  Emergency  Management 
Agency;  or 

(iv)  Conflict  with  HUD  environmental 
standards  in  24  CFR  Part  51  or  with  die 
State's  Coastal  Zone  Management  plan. 

(2)  If  further  HUD  approval  is  required 
under  paragraph  (b)(1)  of  this  section,  a 
PHA  may  authorize  rehabilitation  of  a 
project  in  connection  with  project-based 
assistance  only  if: 

(i)  The  PHA  requesU  HUD  to  perform 
an  environmental  review  of  the  project 
under  Part  50  of  this  title,  including  the 
apphcable  related  laws  and  authorities 
under  S  50.4,  HUD  completes  the 
envinmmental  review  required  by  Part 
SO.  and  HUD  notifies  the  PHA  that  it 
may  proceed;  or 

(ii)(A)  The  PHA  informs  HUD  that  an 
environmental  review  of  the  area  in 
which  the  proposed  rehabilitation  is  to 
be  located' 

[1)  Was  previously  completed  for  the 
purposes  of  another  HUD  program  under 
24  CFR  Part  50  or  58;  and 

(?)  Addressed  properties,  activities, 
and  effects  comparable  to  those 
proposed  for  assistance  under  this  part 

(B)  HUD  finds  that  the  prior  review 
applies  to  the  proposed  activities;  and 

(C)  HUD  notifies  the  PHA  that  it  may 
proceed. 

(c)  The  PHA  and  Owner  must  agree  to 
comply  with  the  requirements  of  the 
following,  where  applicable: 

(1)  Clean  Air  Act  and  Federal  Water 
Pollution  Control  Act 

(2)  Flood  Disaster  Protection  Act  of 
1973; 

(3)  Section  504  of  the  Rehabilitation 
Act  of  1973; 

(4)  Executive  Order  11246,  Equal 
Employment  Opportunity  (for  all 
construction  contracts  of  over  $10(000): 

(5)  Executive  Order  11625,  Prescribing 
Additional  Arrangements  for 
Developing  and  Coordinating  a  National 
Program  for  Minority  Business     <" 
Enterprises; 

(6)  Executive  Orders  12432,  Minority 
Business  Enterprise  Development  and 
121S8,  Creating  a  National  Women's 
Business  Enterprise  Polic>7  and 

(7)  Payment  of  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 


pursuant  to  the  Davis-Bacon  Act  to  all 
laborers  and  mechanics  employed  in  the 
rehabilitation  of  the  project  under  an 
Agreement  covering  nine  or  more 
assisted  units,  and  compliance  with  the 
Contract  Work  Hours  and  Safety 
Standards  Act.  Department  of  Labor 
regulations  in  29  CFR  Part  5,  and  other 
Federal  laws  and  regulations  pertaining 
to  labor  standards  applicable  to  such  an 
Agreement         f 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  OfTice  of  Management  and  Budget 
under  control  number  2502-0388) 

(••2.719    MtM  Contract  Rents. 

Section  882.106,  Contract  Rents,  does 
not  apply. 

(a)  Fair  Market  Rent  and  Agreement 
limitation.  (1)  The  initial  Contract  Rent 
plus  any  applicable  Utility  Allowance 
(Gross  Rent)  for  any  unit  approved 
under  this  Subpart  G  shall  not  exceed 
the  Section  8  Existing  Housing  Fair 
Maritet  Rent  applicable  to  the  unit  on 
the  date  the  Agreement  is  executed. 
except  as  provided  in  this  paragraph  (a). 
(See  also  f  88Z.729(c).  Contract  Rents  in 
Agreement) 

(2)  The  PHA  may  approve,  on  a  unit- 
by-unit  basis,  initial  Gross  Rents  that 
exceed  the  applicable  Fair  Market  Rents 
by  up  to  10  percent  The  total  number  of 
units  with  such  rents  approved  under 
this  paragraph  (a)(2)  and  under 
paragraph  (a)(2]  of  {  882.108,  Contract 
Rents,  may  not  exceed  20  percent  of  the 
number  of  units  imder  ACC  for  the 
PHA's  Certificate  Program.  The  PHA. 
however,  may  also  exercise  stxJi 
authority  with  respect  to  more  than  20 
percent  of  the  units  under  ACC  if  HUD 
approves  such  extension  of  the  PHA's 
authority.  In  considering  whether  to 
grant  such  approval  HUD  will  review 
the  appropriateness  of  the  applicable 
Fair  Market  Rents  and  the  relationship 
of  estimated  program  costs  to  program 
objectives. 

(3)  HUD  may  approve,  upon  request 
bom  a  niA.  maximum  initial  Gross 
Rents  for  all  units  of  a  given  size  of  up  to 
ao  perceat  above  the  applicable  Fair 
Market  Rents  within  a  designated 
municipality,  cotmty,  or  similar  locality. 
Any  such  request  must  be  supported  by 
a  statement  of  the  special  circumstances 

.  warranting  such  increase  in  the 
maximum  Gross  Rents,  including 
whether  such  higher  rents  are  necessary 
to  implement  a  Housing  Assistance 
Plan.  In  considering  whether  to  grant 
such  approval.  HUD  will  review  the 
appropriateness  of  the  applicable  Fair 
Market  Rents  and  the  relationship  of 
estimated  program  costs  to  program 
objectives.  In  no  event  shall  a  maximum 
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GroM  Rent  as  approved  under  this 
paragraph,  exceed  the  rent.  Including 
Allowances  for  Utilities  and  Other 
Services,  determined  by  HUD  to  be  the 
average  rent  currently  being  chained  for 
available  standard  units  of  similar  size 
or  type  in  the  applicable  municipality  or 
county. 

(4)  On  the  basis  of  a  showing  by  the 
PHA  that  special  circumstances  apply  to 
units  of  a  given  size  limited  to  a  specific 
neighborhood,  and  by  reason  of  these 
circumstances  the  reasonable  Gross 
Rents  for  such  units  are  as  high  as  30 
percent  above  the  appbcable  Fair 
Market  Rents,  and  the  units  cannot  be 
rented  for  less,  HUD  may  authorize  the 
PHA  to  approve  Gross  Rents  for  such 
units  up  to  20  percent  above  the 
applicable  Fair  Market  Rents. 
Authorization  under  this  paragraph 
(d)(4]  shall  be  based  upon  substantially 
the  same  criteria  as  under  paragraph 
(a)(3)  of  this  section,  except  for  the  last 
sentence  of  that  paragraph. 

(b)  Rent  reasonableness  limitation. 
Because  the  Fair  Market  Rents  are 
established  for  a  geographic  area,  withi^ 
which  the  rents  for  modest  Decent,  Safe, 
and  Sanitary  housing  may  vary 
substantially,  the  PHA  shall  make  an 
analysis  to  determine  the  reasonable 
rent  for  the  particular  unit 

(1)  The  PHA  shall  certify  for  each  unit 
it  approves  for  project-based  assistance 
under  this  Subpart  G  that  the  initial 
Contract  Rent  for  the  rehabilitated  unit 
is: 

(i)  Reasonable  in  relation  to  rents 
currently  being  charged  for  comparable 
units  in  the  private  unassisted  market 
taking  hito  account  the  location,  size, 
structure  type,  quality,  amenities, 
facilities,  and  management  and 
maintenance  service  of  the  unit;  and 

(ii)  ^4ot  in  excess  of  rents  currently 
being  charged  by  the  Owner  for 
comperabte  unassisted  units. 

(2)  tf  a  PHA  proposes  to  project-base 
assistance  ^r  fifty  or  more  units,  the 
PHA  must  obtain  HUD  Field  Office 
approval  of  the  Contract  Rents  before 
executing  the  Agreement. 

(3)  For  a  rent-controUed  unit 
comparable  units  must  be  units  that  are 
rent-controlled:  for  a  unit  that  is  not 
subject  to  rent  control,  comparable  units 
must  be  units  that  are  not  rent- 
con  trolled. 

(c)  Congregate  housing.  (1)  The  Fair 
Market  Rent  for  each  congregate 
housing  unit  shall  be  the  same  as  for  a  0- 
bedroom  unit  except  that  if  the  unit 
consists  of  two  or  more  private  rooms, 
the  Fair  Market  Rent  shall  be  the  same 
as  for  a  1-bedroom  unit. 

(2)  In  determining  the  reasonableness 
of  the  rents,  consideration  shall  be  given 
to  the  presence  or  absence  of  common 


rather  than  private  cooking,  dining,  and 
sanitary  facilities  and  the  provision  of 
special  amenities,  maintenance  or 
management  services,  or  a  combination 
of  both. 

(d)  Independent  Croup  Residences.  (1) 
The  Fair  Market  Rent  for  an 
Independent  Group  Residence  shall  be 
the  Fair  Market  Rent  applicable  to  the 
unit  size  being  leased,  for  example,  a  4- 
bedroom  unit  if  the  residence  contains  4 
bedrooms. 

fZ)  A  Resident  Assistant  who  lives  in 
the  unit  may  be  counted  as  a  Family 
member  in  determining  the  appropriate 
number  of  bedrooms.  However,  the 
Resident  Assistant's  income  shall  be 
disregarded  in  determining  the  Total 
Tenant  Payment  the  Tenant  Rent  or  the 
Family's  Income  eligibility. 

(3)  In  determining  the  reasonableness 
of  the  rents,  consideration  shall  be  given 
to  the  presence  of  common  (rather  than 
private)  cooking,  dining  and  sanitary 
facilities,  and  to  the  provision  of  special 
amenities  or  of  maintenaix^e  or 
management  services. 

(e)  SingJe  room  occupancy  units.  (1) 
The  Fair  Market  Rent  for  each  SRO  unit 
shall  be  equal  to  75  percent  of  the  0- 
bedroom  Fair  Market  Rent 

(2)  In  areas  where  HUD  has  approved 
the  use  of  exception  rents  for  0-bedroom 
units  under  paragraphs  (a)(3)  or  (a)(4)  of 
this  section,  the  SRO  exception  rent  will 
be  75  percent  of  the  exception  rent 
which  applies  to  the  Existing  Housing  0- 
bedroom  unit  Further,  a  SRO  unit  may 
be  granted  an  exception  rent  for  its  own 
specified  unit  size.  In  no  case  may  the 
initial  rent  exceed  75  percent  of  120 
percent  (Le.  90  percent)  of  the  0- 
bedroom  anit  FMR. 

(3)  In  determining  the  reasonableness 
of  the  rents,  consideration  will  be  given 
to  the  presence  or  absence  of  sanitary  or 
kitchen  facilities. 

(f)  Other  services — exUusioa  from 
Contract  Rent  The  Contract  Rent  may 
not  include  the  cost  of  providing 
supportive  services,  housekeeping  or 
laundry  services,  furniture,  food,  or  the 
cost  of  serving  food. 

(Information  collectioo  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Binlget 
under  control  namt>er  2502-0388) 

{••2.721    Contract  Rent  adlustnwnta. 

(a)  Contract  Rents  shall  be  adjusted 
as  provided  in  paragraphs  (aMl)  and 
(a)(2)  of  this  section,  upon  request  of  the 
Owner.  The  unit,  however,  must  be  in 
Decent  Safe,  and  Sanitary  condition, 
and  the  Owner  must  otherwise  be  in 
compliance  with  the  terms  of  the  Lease 
and  the  Contract  Subject  to  S  882.719(b) 
(the  rent  reasonableness  limitation). 


adjustments  to  Contract  Rents  shall  be 
as  follows: 

(1)  Annual  adjustments,  (i)  Annual 
adjustments  as  of  any  anniversary  date 
shall  be  determined  by  using  the 
applicable  Section  8  Annual  Adjustment 
Factor  (Part  888  of  this  chapter)  most 
recently  published  by  HUD  in  the 
Federal  Register. 

(ii)  Contract  Rents  may  be  adjusted 
upward  or  downward,  as  may  be 
appropriate.  In  no  case,  however,  shall 
the  adjusted  rent  be  less  than  the 
Contract  Rent  on  the  effective  date  of 
the  Contract  (subject  to  post-audit 
change  of  Contract  Rent  in  accordance 
with  HUD  requirements,  including  the 
correction  of  errors  in  establishing  the 
initial  Contract  Rent). 

(2)  Special  adjustments.  A  PHA  may 
make  a  special  adjustment  subject  to 
HUD  approval,  to  reflect  iiuneases  in 
actual  and  necessai>  expenses  of 
owning  and  maintaining  the  unit  that 
have  resulted  from  substantial  general 
increases  In  real  property  taxes,  utility 
rates,  or  similar  costs  (te^  assessments 
and  utiHties  not  covered  by  regulated 
rates),  but  only  if  and  to  the  extent  that 
the  Owner  clearly  demonstrates  that 
such  general  increases  have  caused 
increases  in  the  Owner's  operating  costs 
which  are  not  adequately  compensated 
for  by  the  annual  adjustments  provided 
in  paragraph  (a)(1)  of  this  section.  The 
Owner  must  submit  financial  statements 
to  the  PHA  which  clearly  support  the 
increase. 

(b)  Cherall limitation. 
Notwithstanding  any  other  provisions  of 
this  part  adjustments  as  provided  in 
this  section  shall  not  result  in  material 
differences  between  the  rents  charged 
for  assisted  and  comparable  (as  defined 
in  §  882.719(b])  unassisted  units,  as 
determined  by  the  PHA  (and  approved 
by  HUD  in  the  case  of  adjustments 
under  paragraph  (a)(2)  of  this  section). 

(Information  collection  requirements 
conUioed  in  (his  section  have  been  iipprov«d 
by  the  OfTice  of  Managemeat  and  Budget 
under  control  number  Z50Z-0388) 


$••2,723    PHA 
kwpactton  of  untts. 

(a)  PHA  selection  policy.  The  PHA 
must  adopt  a  written  policy  establishing 
criteria  and  procedures  for  selecting 
units  to  which  assistance  is  to  be 
attached  under  this  Subpart  C  and  must 
make  this  policy  known  to  interested 
Owners  A  PHA  most  select  units  in 
accordance  with  its  written  selection 
policy.  PHAs  are  encouraged  to 
establish  preferences  for  units  in 
troubled,  HUD-insured  subsidized 
multifamily  projects,  and  for  units  to  he 
used  as  limited  equity  cooperatives. 
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(b)  Initial  inspection  and 
determination  of  unit  eligibility.  (1) 
Before  selecting  a  unit  the  RIA  must 
inspect  the  property  to  determine  that 
the  property  meets  the  $1000  per 
assisted  unit  rehabilitation  requirement 
under  i  882.713(a).  If  the  property  meets 
this  rehabilitation  requirement,  the  PHA 
must  determine  the  specific  work  items 
that  are  needed  to  bring  each  unit  to  be 
assisted  up  to  the  Housing  Quality 
Standards  specified  in  §  882.711  (or 
other  standards  as  approved  in  the 
PHA's  apphcation)  and  to  complete  any 
other  repairs  needed  to  meet  the  $1000 
per  assisted  unit  rehabilitation 
requirement 

(2)  In  addition  to  ascertaining  whether 
the  property  meets  the  above  repair 
requirement  the  PHA  must  also 
consider  whether  the  property  is  eligible 
housing  within  the  meaniog  c^  (  S8Z.713; 
meets  the  other  Federal  requirements  in 
S  882.717  and  the  site  and  neighborhood 
standards  cross-referenced  in  9  882,711; 
can  be  repaired  without  causing 
permanent  displacement  (see  5  882J15]; 
and  wiH  be  rehabilitated  with  other  than 
assistance  under  the  U.S.  Housing  Act  of 
1937  in  accordance  with  S  887.725.  The 
PHA  must  also  determine  the  number  of 
current  tenants  that  are  lower  income 
families. 

(Informatiaa  collection  requirements 
contained  in  this  section  have  bees  approved 
by  tiie  OfSce  of  Management  and  Budget 
under  control  number  2902-0388) 

{••2.72S    ProNbWon against rshabWtation 
wttti  U  A  HoMint  Act  of  1*37  assManoc 
and  uae  of  fleiUe  aubaMy;  pledge  of 
Agreement  or  HAf  Cowtrect 

(a)  Assistance  may  not  be  attached  to 
any  unit  which  was  in  the  five  years 
before  execution  of  the  agreement  or 
will  be.  rehabihtated  with  other 
assistance  under  the  U.S.  Housing  Act  of 
1937  (e.g^  public  housing  (development 
or  modernization),  rental  rehabiUtation 
programs  under  24  CFR  511.  bousing 
develcqwient  grants  under  24  CFR  85a 
or  other  Section  8  programs).  In 
addition,  a  unit  to  which  assistance  is  to 
be  attached  under  this  Subpart  G  may 
not  be  rehabilitated  with  flexible 
subsidy  assistance  under  Part  219  of  this 
chapter.  HUD  may  approve  attachment 
of  assistance  to  a  unit  rehabilitated  with 
public  housing  modernization  funds 
before  conveyance  to  a  resident 
management  corporation  if  attachment 
of  project-based  assistance  would 
facilitate  sale  of  the  public  housing 
project  to  the  corporation  under  section 
21  of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C  1437s). 

(b)  If  an  Owner  is  proposing  to  pledge 
the  Agreement  or  HAP  Contract  as 
security  for  financing,  die  Owner  must 


submit  the  financing  documents  to  the 
PHA.  In  determining  the  approvability  of 
a  pledge  arrangement  the  PHA  must 
review  the  documents  submitted  by  the 
Owner  to  ensure  that 

(1)  The  financing  documents  do  not 
purport  to  pledge  or  give  greater  rights 
or  payments  to  any  party  against  the 
PHA  than  are  provided  to  the  Owner 
under  the  Agreement  or  HAP  Contract 
and  do  not  contain  any  requirements 
inconsistent  with  the  Agreement  or  HAP 
Contract; 

(2)  The  PHA  is  not  a  party  to  any  of 
the  financing  documents  and  undertakes 
no  obligations  (other  than  those  already 
specified  under  the  Agreement  or  HAP 
Contract)  in  connection  with  the 
financing;  and 

(3)  No  modification  or  alteration  is 
proposed  or  made  to  the  Agreement  or 
HAP  Contract 

(Infonnabon  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Manaf?eraent  and  Budget 
under  control  number  2502-0388.) 


$••2,727   Owner  seieetion  Of  contractor. 

The  Owner  is  responsible  for  selecting 
a  competent  contractor  to  undertake  the 
rehabilitation.  The  Owner  may  not 
award  contracts  to,  otherwise  engage 
the  services  of,  or  fund  any  contractor  or 
subcontractor  that  fails  to  provide  a 
certification  that  neither  it  nor  its 
principals  is  presently  debarred, 
suspended,  or  {daced  in  ineligibility 
status  under  24  CFR  Part  24  or  is  oo  the 
list  of  ineligible  contractors  or 
subcontractors  established  and 
maintained  by  the  Comptroller  General 
under  29  CFR  Part  5.  The  PHA  must 
promote  opportunities  for  minority 
contractors  to  participate  in  the 
program. 

$882,729    Work  wrtle-iips.  Agreement  to 
Enter  into  Housing  Assistance  Payments 
Contract,  and  Contract  Rants  in     > 
Agreement. 

(a)  Work  write-ups.  The  Owner  must 
prepare  work  write-ups  and.  where 
determined  necessary  by  the  PHA. 
specifications  and  plans.  The  PHA  has 
flexibility  to  determine  the  appropriate 
documentation  to  be  submitted  by  the 
Owner  based  on  the  nature  of  the 
identified  rehabilitation.  The  work 
write-ups  must  address  the  specific 
work  items  identified  by  the  PHA  under 
S  882.723(b)(1). 

(b)  Agreement  The  PHA  must  enter 
into  an  Agreement  with  the  Owner  tn 
the  form  prescribed  by  HUD  for 
assistance  provided  under  this  Subpart 
G.  The  Agreement  must  be  executed 
before  the  start  of  any  rehabilitation. 
Under  the  Agreement  the  Owner  agrees 
to  complete  rehabilitation  of  units  in 


accordance  with  the  work  write-ups.  as 
approved  by  the  PHA.  These  work 
write-ups  must  be  attached  to  the 
Agreement  as  an  exhibit. 

(c)  Contract  Rents  in  Agreement.  The 
Agreement  must  list  the  Contract  Rents 
(as  determined  by  the  PH.^  in 
accordance  with  $  882.719.  Initial 
Contract  Rnnts]  that  will  apply  to  the 
units  after  they  are  rehabilitated.  The 
amounts  of  the  Contract  Rents  that  are 
listed  in  the  Agreement  or,  if  applicable, 
as  reduced  under  S  8a2.713(c).  shall  be 
the  initial  Contract  Rents  upon 
execution  of  the  Contract  These  initial 
Contract  Rents  may  not  be  increased  for 
any  reason.  (After  Contract  execution 
the  Contract  Rents  may  be  adjusted 
during  the  tern  of  the  Contract  in 
accordance  with  S  882.721). 

(Information  collection  requirements 
contained  in  this  sectioa  biive  been  appfuved 
by  the  Office  of  Man^ement  aad  BM^et 
under  contrai  nunber  2502-0388) 

$••2,731    RahataOUtion  pertod. 

(a)  Timely  performance  ofworL  After 
the  Agreement  has  been  executed,  the 
Owner  must  promptly  proceed  with  the 
rdiabihtation  work  as  provided  in  the 
Agreement  In  the  event  the  work  is  not 
so  commenced,  diligently  oootioued.  or 
completed,  the  PHA  may  tensaiate  the 
Agreement  or  take  other  appropriate 
action. 

(b)  Inspection:!.  The  PHA  must  inspect 
during  rehahih ration  to  ensure  that  work 
is  proceeding  on  schedule  and  is  being 
accomplished  in  accordance  with  the 
terms  of  the  Agreement  The  inspection 
must  be  carried  out  to  ensure  diat  the 
work  meets  the  iereis  of  workmanship 
and  materials  .specified  in  the  work 
write-ups. 

(c)  Changes.  The  Owner  roust  obtain 
prior  Pf  lA  approval  for  any  changes 
from  the  wort -specified  in  the 
Agreement  that  would  alter  the  design 
or  (he  quality  of  the  required 
rehabilitation.  The  PHA  may  disapprm  e 
any  changes  requested  by  the  Owner. 
PHA  approval  t>f  changes  may  be 
conditioned  on  a  reduction  of  the  initial 
Contract  Rents  »n  the  amount 
determined  by  the  PHA.  If  the  Owner 
makes  any  changes  without  prior  PHA 
approval,  the  PH.A  may  reduce  Contract 
Rents  in  the  amount  determined  by  the 
PHA,  and  may  require  the  Owner  to 
remedy  any  defidencics,  prior  to,  and  as 
a  condition  for,  acceptance  of  the  units. 
Initial  Contract  Rents,  however,  shall 
not  be  increased  because  of  any  change 
from  the  work  specified  in  the 
Agreement  as  originally  executed  or  for 
any  other  reason. 

(d)  Notification  of  vacancies.  Sixty 
days  before  the  scheduled  completion  of 
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the  refaabiliution.  the  Owner  must 
notify  the  PHA  of  any  units  expected  to 
b«  vacant  on  the  anticipated  effective 
date  of  the  Contract  The  PHA  must 
refer  to  the  Owner  appropriate-sixed 
families  from  the  PHA  waiting  list. 
When  the  Contract  is  executed  the 
Owner  must  notify  the  PHA  which  units 
are  vacant.  (See  also  IS  882.723  and 
882.745). 

(laformation  collection  requirementa 
contained  in  this  MCtion  havt  been  approved 
by  the  Office  of  MaiMnement  and  Budget 
under  control  number  2S0t-0388) 

wmM.T99    ttmrnuUHMOon  oomfHeimv 

(a)  Notification  of  completion.  The 
Owner  must  notify  the  PHA  when  the 
work  is  completed  and  submit  to  the 
Pf  lA  the  evidence  of  completion 
described  in  paragraph  (b)  of  this 
section. 

(b)  Evidence  of  completion.  To 
evidence  completion  of  the  work  the 
Owner  must  furnish  the  PHA  with; 

(1)  A  certificate  of  occupancy  or  other 
ofRdal  approvals  as  required  by  the 
locality. 

(2)  A  certification  by  the  Owner  that: 
(i)  The  work  has  been  completed  in 

accordance  with  the  requirements  of  the 
Agreement 

(ii)  The  unit(s)  is  in  good  and 
tenantable  condition: 

(iii)  There  are  no  defects  or 
deficiencies  in  the  work  except  for  items 
of  delayed  completion  which  are  minor 
or  which  are  incomplete  because  of 
weather  conditions  and  in  any  case,  do 
not  preclude  or  affect  occupancy; 

(iv)  The  unit(s)  has  been  rehabilitated 
in  accordance  with  the  applicable 
zoning,  building,  housing  and  other 
codes,  ordinances  or  regulations,  as 
modified  by  any  waivers  obtained  from 
the  appropriate  officials: 

(v)  Any  unit(s)  built  before  1978  Is  in 
compliance  with  i  882.109(1)  [Lead- 
based  painty,  and 

(vi)  The  Owner  has  complied  with  any 
applicable  labor  standards  requirements 
in  the  Agreement 

(c)  Review  and  inspections.  The  PHA 
must  review  the  evidence  of  completion 
for  compliance  with  paragraph  (b)  of 
this  section.  The  PHA  also  must  inspect 
the  unit(s)  to  be  assisted  to  determine 
that  the  unit(s)  has  been  completed  in 
accordance  with  the  Agreement 
including  meeting  the  Housing  Quality 
Standards  or  other  standards  approved 
by  HUD  for  the  program.  If  the 
inspection  discloses  defects  or 
deficiencies,  the  inspector  must  report 
these  in  detail. 

(d)  Acceptance.  (1)  If  the  PHA 
determines  from  the  review  and 
Inspection  that  the  unit(s)  has  been 
completed  in  accordance  with  the 


Agreement  the  PHA  must  accept  the 
unit(a). 

(2)  If  there  are  any  items  of  delayed 
completion  that  are  minor  items  or  that 
are  incomplete  because  of  weather 
conditions,  and  in  any  case  that  do  not 
preclude  or  affect  occupancy,  and  all 
other  requirements  of  the  Agreement 
have  been  met.  the  PHA  may  accept  the 
unit(s).  The  PHA  must  require  the 
Owner  to  deposit  in  escrow  with  the 
PHA  hinds  in  an  amount  the  PHA 
determines  to  be  sufficient  to  ensure 
completion  of  the  delayed  items.  The 
PHA  and  Owner  must  also  execute  a 
written  agreement  specifying  the 
schedule  for  completion  of  these  items. 
If  the  items  are  not  completed  within  the 
agreed  time  period,  the  PHA  may 
terminate  the  Contract  or  exercise  other 
rights  under  the  Contract. 

(3)  If  other  deficiencies  exist  the  PHA 
must  determine  whether  and  to  what 
extent  the  deficiencies  are  correctable, 
and  whether  the  Contract  Rents  should 
be  reduced. 

(4)  Otherwise,  the  unit(s)  may  not  be 
accepted  and  the  Owner  must  be 
notified  with  a  statement  of  the  reasons 
for  nonacceptance. 

(Infurmation  collection  requireraents 
contained  in  this  MCtion  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2502-0388.) 

9M2.n5    Houaing  Assistance  Payments 
Contract  (CoiMrect). 

(a)  Required  fonn.  The  PHA  must 
enter  into  a  Contract  with  the  Owner  in 
the  form  prescribed  by  HUD  for 
assistance  provided  under  this  Subpart 
G. 

(b)  Term  of  Contract  The  Contract 
term  may  not  be  less  than  two  years  and 
may  not  extend  beyond  the  ACC 
expiration  date  for  the  Funding  Source. 
Within  these  limiUtions.  the  PHA  has 
the  sole  discretion  to  determine  the 
Contract  term.  For  example,  assuming 
that  the  ACC  expiration  date  for  the 
applicable  Funding  Source  is  June  30. 
2003.  and  the  effective  date  of  a 
Contract  will  be  |uly  1. 1988.  that 
Contract  could  have  a  fixed  term  of  2  to 
15  years.  The  Contract  shall  include  a 
provision  giving  the  Owner  the  right  to 
terminate  the  Q)ntract  at  the  Owner's 
sole  option  after  two  years. 

(c)  Renewal  of  Cgntracts.  A  Contract 
that  is  attached  to  a  structure  under  this 
Subpart  G  shall  (at  the  option  of  the 
PHA  but  subject  to  available  funds)  be 
renewable  for  2  additional  5-year  terms, 
except  that  die  aggregate  term  of  the 
initial  Contract  and  renewals  shall  not 
exceed  15  years.  _ 

(d)  Time  of  execution.  TAVHA  and 
Owner  must  execute  the  Comract  if  the 
PHA  accepU  the  unit[s)  under  1 882.733. 


The  effective  date  of  the  Contract  may 
not  be  earlier  than  the  date  of  PHA 
inspection  and  acceptance  of  the  unit(s|. 

(e)  Units  under  lease.  After 
commencement  of  the  Contract  term,  the 
PHA  shall  make  die  monthly  housing 
assistance  payments  in  accordance  with 
the  Contract  for  each  unit  occupied 
under  lease  by  a  Family. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2S02-0388.) 

S  882.737    Reduction  Of  number  Of  units 
covered  t>y  Contract 

Section  882.512.  Reduction  of  number 
of  units  covered  by  ContracL  applies. 


§882.739    nasponsaiWMea  of  the  PHA. 
Section  882.116,  Responsibilities  of 
the  PHA.  applies,  except  paragraphs  (d). 
(f).  and  (j).  The  PHA  must  also: 

(a)  Brief  the  Family  in  accordance 
with  §  882.745(d): 

(b)  Obtain  requests  for  participation 
from  Owners,  and  select  projects; 

(c)  Establish  initial  Conti-act  Rents  in 
accordance  with  $  882.719.  approve  rent 
adjustments,  and  make  rent 
reasonableness  determinations; 

(d)  Inspect  the  project  before,  during, 
and  upon  completion  of.  rehabilitation: 
and 

(e)  Ensure  that  the  amount  of 
assistance  that  is  attached  to  units  is 
within  the  amounts  available  under  the 
ACC. 

S  882.741    ReaponaMMos  of  ttie  Owner. 
Section  882.117.  Responsibilities  of 
the  Owner,  applies.  The  Owner  is  also 
responsible  for  performing  all  of  the 
Owner  responsibilities  under  the 
Agreement. 

1882.743    OtiHgations  Of  ttie  FamBy. 

Section  882.11^  Obligations  of  the 
Family,  applies:  however,  t  882.118(a) 
(4)  and  (5).  which  pertain  to  shared 
housing  do  not  apply  (because  shared 
housing  is  not  an  eligible  housing  type 
under  this  Subpart  G). 

1882.745    FamNy  partMpailion. 

Section  882.209.  Selection  and 
participation,  does  not  apply,  except  as 
it  is  expressly  made  applicable  by  this 
section. 

(a)  Selection  for  participation.  Section 
882.209(a)(1)  does  not  apply.  All  oUier 
paragraphs  in  $  882.209(a)  apply,  except 
paragraphs  (4)(ii).  (4)(ili).  and  (6).  For 
purposes  of  this  Subpart  G,  a  Family 
becomes  a  participant  when  the  Family 
and  Owner  execute  a  Lease  for  a  unit 
with  project-based  assistance. 

(b)  Determining  eligibility  ofin-place 
Families.  Before  a  PHA  selects  a 
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specific  unit  to  which  assistance  is  to  be 
attached,  the  PHA  must  determine 
whether  the  unit  is  occupied  and  if 
occupied  whether  the  unit's  occupants 
are  eligible  for  assistance.  If  the  unit  is 
occupied  by  an  eligible  Family 
(indudinf  a  Single  Person)  and  the  PHA 
selects  Ihe  imit  the  Family  nnist  be 
affmtled  the  opportunity  to  lease  that 
unit  or  another  appropriately  sized 
profect-bosed  assisted  unit  in  the  project 
without  fcquiring  the  Family  to  be 
placed  on  the  waiting  bst.  (The  PHA  ia 
authorized  under  1 812J(bHl)  of  this 
chapter  and  consistent  with  other 
applicable  reqaireeients  of  1 812J.  to 
permit  occupancy  of  the  project  by 
Single  Persons  residing  in  the  project  at 
the  time  of  the  conversion  to  project- 
based  assistance  to  prevent 
displacement)  A  PHA  may  not  select  a 
unit  or  enter  into  an  Agreement  with 
respect  to  a  unit  if  the  unit  is  occupied 
by  persona  who  are  not  eligible  for 
participati'on  in  die  program. 

(c)  Filling  vacant  utdts.  (1)  When  ^kte 
Owner  notifies  the  PHA  of  vacancies  in 
the  units  to  which  assistance  is 
attached  du  PHA  will  refer  to  the 
Owner  one  or  more  Familiea  of  the 
appropriate  size  on  its  Section  8  Existing 
Housing  waiting  list  A  Famfly  that 
refuses  the  offer  of  a  unit  assisted  under 
this  Subpart  C  keeps  its  place  on  the 
waiting  list 

(2)  All  vacant  units  must  be  rented  by 
the  Owner  to  eligible  Families  referred 
by  the  PHA  horn  its  Section  8  Existing 
Housing  waiting  list  The  PHA  must 
determine  eligibility  for  participation  in 
accordance  with  HUD  requirements. 

(3)  If  the  PHA  does  not  refer  a 
sufficient  number  of  interested 
applicants  on  the  PHA  waiting  list  to  die 
Owner  within  30  days  of  die  0%vner's 
notification  to  the  PHA  of  a  vacancy,  the 
Owner  may  advertise  for  or  solicit 
applications  bom  eligible  very  low 
income  Families,  or,  if  authorized  by  the 
PHA  in  accordance  with  HUD 
requirements,  lower  income  Families. 
The  Owner  must  refer  these  Families  to 
the  Pf  lA  to  determine  elim'Wlity. 

(4)  The  Owner  is  responsible  for 
screening  and  selection  of  tenants.  The 
Owner  may  refuse  any  Family,  provided 
the  Owner  does  not  unlawfully 
discriminate.  If  the  Owner  rejects  a 
Family  and  the  Family  believes  that  the 
rejection  was  the  result  of  unlawful 
discrimination,  the  Family  may  request 
the  assistance  of  Uie  PHA  in  resolving 
the  issue.  If  the  issue  is  not  resolved 
promptly,  the  Family  may  file  a 
complaint  with  HUD. 

(d)  Briefing  of  Fajnilie.f.  When  a 
Family  is  selected  to  occupy  a  project- 
based  unit  the  PHA  must  provide  the 
Family  with  information  concerning  the 


tenant  rent  and  any  appficable  utih'ty 
allowance.  The  Family  must  also,  eidier 
in  group  or  individual  sessions,  be 
provided  with  a  fidi  explanation  of  the 
follo«ving; 

(1}  Family  and  Owner  responsibilities 
under  the  Lease  and  Contract 

(2)  Significant  aspects  of  Federal. 
State,  and  fair  housing  law; 

(3)  The  fact  thai  the  subsidy  i»  tied  to 
the  unit  and  that  the  Family  must 
occupy  a  unit  rehabilitated  under  die 
program; 

(4)  The  likeUhood  of  die  Family 
receiving  Certificate  after  die  HAP 
Contract  expires; 

(5)  The  Famdy's  options  under  the 
program,  if  the  Family  is  required  to 
move  because  of  a  change  in  Family  size 
or  congmsition; 

(^  The  advisability  and  availability  of 
blood  level  screening  for  cliiidien  ander 
seven  years  of  age  and  HUD's 
requiienents  for  inqiecting,  testing,  end 
in  certain  circumstances,  abating  lead- 
based  patnt;  and 

(7)  fnfbrmation  on  the  PHA's 
procedures  for  cendactiag  infoimai 
hearings  for  participants,  including  a 
description  of  the  liiuuustancea  in 
which  the  WA  ia  required  to  provide 
the  opportunity  for  an  informal  hearing 
(under  i  882.753),  and  of  die  procedure 
for  requesting  a  hearing. 

(e)  Continued  assistance  for  a  Family 
when  the  Contract  is  terminated.  If  the 
Contract  for  the  unit  expires  or  if  the 
PHA  terminates  the  Contract  for  the 
unit 

(1)  The  PHA  must  issue  the  assisted 
Family  in  occupancy  of  a  unit  a 
Certificate  of  Family  Participation  for 
assistance  under  die  WlA's  Certificate 
Program  unles  the  PHA  has  determined 
that  it  does  not  have  sufficient  funding 
for  continued  assistance  for  the  Family. 
or  unless  the  PHA  denies  issuance  of  a 
Certificate  in  accordance  with  {  882.210. 

(2)  If  the  unit  is  not  occupied  by  an 
assisted  Family,  dien  die  available 
funds  under  the  ACC  diat  were 
previously  committed  for  support  of  the 
project-based  assistance  for  the  unit 
shall  be  used  for  the  PHA's  Certificate 
l*rogram. 

(f)  Amount  of  rent  payable  by  Family 
to  Owner.  Section  882.209(g).  Amount  of 
rent  payable  by  Family  to  Ch\'ner, 
applies. 

(g)  Lease  requirements.  The  Lease 
between  the  Family  and  the  Owner  must 
be  in  accordance  with  5  882.757  and  any 
other  applicable  HUD  regulations  and 
requirements.  The  Lease  must  include 
all  provisions  required  by  HUD  and 
must  not  include  any  of  the  provisions 
prohibited  by  HUD. 


f  882.747    Mlntenanca,  opeieBuii  and 


Section  882.211.  Maintenance, 
operation  and  iaspectionM,  does  not 
apply.  Instead  paragraphs  (a),  (b).  (c), 
and  (d)  of  i  882.516,  Maintenance, 
operation  and  inspections,  apply. 

{882.749    ReeuHi*iaaon of Famly 


Section  882212,  Reexamination  of 
Family  income  and  composition,  does 
not  apply.  Instead  9  882.515, 
Reexamination  of  Family  income  and 
composition,  applies. 

S  882.751    Overcrowded  and 
undacofrupisd  unHs. 

(a)  Section  882.213.  Overcrowded  and 
underoccupied  uaits,  doe*  not  apply. 

(b)  If  die  PHA  detenunes  that  a 
Contract  unit  is  not  decent  safe,  and 
sanitary  because  of  an  increase  in 
Family  size  which  causes  the  unit  to  be 
overcrowded  or  that  Contract  unit  is 
larger  than  appropriate  for  the  size  of 
the  Family  in  occupeicy  under  the 
PflA's  occupancy  standards.  Hoaskig 
AasiataBce  Payments  with  re^>ect  to  the 
unit  may  not  be  tenninatcd  for  thi* 
season.  The  Owner,  however,  must  afier 
the  VamOy  a  suitable  alternative  imit  if 
one  is  available  and  the  Family  shall  be 
required  to  move.  If  the  Owner  does  not 
have  available  a  suitable  unit  within  the 
Family's  ability  to  pay  die  rent  the  PHA 
(if  it  has  sufiident  funding)  must  offer 
Section  8  Assistance  to  the  Family  or 
otherwise  assist  the  Family  in  locating 
other  standard  housing  in  'he  PHA's 
jurisdiction  within  the  Famdy's  abdity  to 
pay.  and  require  the  Famdy  to  move  to 
such  a  unit  as  soon  as  possible.  The 
Family  shall  nut  "oe  forced  to  move,  nor 
shall  Housing  Assistance  Payments 
under  the  Contract  be  terminated  fur  the 
reasons  specified  in  this  paragraph, 
unless  the  Family  rejects,  without  good 
reason,  the  offer  of  a  unit  that  the  PHA 
judges  to  be  acceptable. 

9882.753    Informal  review  of  hearing. 

(a)  Section  882.216(a).  Informal reiiew 
of  PHA  decision  on  application  for 
participation,  applies,  except 

93  8a2.216(a)(3Kii).  (iii),  and  (iv).  In 
addition  to  the  matters  listed  in 
9  882.216(aH3)(i).  die  PHA  u  not 
required  to  provide  an  informal  review, 
in  accordance  with  9  882.216(a),  to 
review  the  PHA's  determination  that  the 
Contract  unit  is  not  appropriate  for  the 
Famil>'  size  and  composition  under  the 
PHA's  occupancy  standards. 

(b)  Section  882.216(b),  Informal 
hearing  on  PHA  decision  affecting 
participant  Family,  applies,  except 
9  802.216(b)(l)(iv)  does  not  apply 
beciuse  there  is  no  right  to  continued 
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participation  in  the  PHA  program  for  an 
assisted  Family  that  wanU  to  move  to 
another  dwelling  unit. 


{MXTM    Qroundstori 
lerwInaWow  o*  ■■■Irtsnrs 

Section  882.21a  Grounds  for  denial  or 
termination  of  assistance,  applies, 
except  that  for  ptirposes  of  this  Subpart 
C  the  grounds  for  denial  of  assistance  in 
1 882.210(b)  apply  only  to  denial  of 
participation  in  the  program. 

iS«2.7f7 


(a)  Section  882.215.  Assisted  tenancy. 
does  not  apply- 

(b)  Term  of  Lease.  The  term  of  a 
Lease,  including  a  new  Lease  or  a  Lease 
amendment  executed  by  the  Owner  and 
the  Family  must  be  for  at  least  one  year, 
or  the  remaining  term  of  the  Contract  if 
the  remaining  term  of  the  Contract  is 
Ims  than  one  year. 

(c)  Termination  (^tenancy.  (1) 
Subpart  A  of  Put  247  of  this  tide. 
Eviction  from  Certain  Subsidized  and 
HUD-Owned  Pro/ects.  applies,  except 

1 2474fd). 

(2)  "ns  Lease  may  contain  a  provision 
pemltting  the  Family  to  terminate  the 
Lease  on  not  more  than  80  days  advance 
written  notice  to  die  Owner,  in  die  case 


of  a  Lease  term  for  more  than  one  year, 
the  Lease  must  contain  a  provision 
permitting  the  Family  to  terminate  Uie 
lease  on  such  notice  after  the  first  year 
of  the  term. 

(3)  The  Owner  may  offer  the  Family  a 
new  Lease  for  execution  by  the  Family 
for  a  term  beginning  at  any  time  after 
the  first  year  of  the  term  of  the  Lease. 
The  Owner  shall  give  die  Family  written 
notice  of  die  offer  at  least  80  days  before 
the  proposed  commencement  date  of  the 
new  Lease  term.  Tlie  offer  may  specify  a 
reasonable  time  for  accepUnce  by  the 
Family.  Failure  by  die  Family  to  accept 
the  offer  of  a  new  lease  in  accordance 
with  diis  paragraph  shall  be  "other  good 
cause"  for  termination  of  tenancy  (under 
J247J(a)(3)). 

PART  M»-«CTION  •  H0U8INQ 
ASStSTANCC  PAYMENTS  PROQRAit- 
FAm  MARKET  RENTS  AND 
CONTRACT  RENT  AtfTOMATIC 
ANNUAL  ADJUSTMENT  FACTORS 

&  The  audiority  dtatton  for  2S  CFR 
Part  888  continues  to  read  as  follows: 

Aulbority:  Sees.  S  and  8.  United  SUtes 
Housing  Act  of  1937  (42  VJ&.C  1437c  and 
143;f):  sec.  7(d).  DepwtsMot  of  Housint  smI 
UitMB  DeveiopMirt  Act  (42  U.&C  383S(d)). 


•     ...-.!■ 


.1  I     •. 
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.'.      ■  »  I  ... 
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9.  Section  888.111  is  revised  to  read  as 
follows: 

1888.111    Fair  market  rents  tornMlng 
housing  and  moderate  leliaMMatton: 


The  Fair  Market  Rents  (FMRS)  for 
existing  housing  (see  definition  in 
{  882.102  of  this  chapter)  are  determined 
by  the  Department  of  Housing  and 
Urban  Development  (HUD)  and  apply  to 
the  Section  8  Certificate  Program  (Part 
882.  Subparts  A  and  B).  including  space 
rentals  by  o«vners  of  manufactured 
homes  under  the  Section  8  Certificate 
Program  (Part  882,  Subpart  F).  die 
Section  8  Moderate  Rehabilitation 
Program  (Part  882.  subparts  D  and  E). 
Section  8  existing  housing  project-based 
assistance  (Part  882.  Subpart  G).  and 
Section  8  existing  housing  assisted 
under  part  886.  Subparts  A  and  C 
(Section  8  loan  management  and 
property  disposition  programs). 

Dated:  Deceiaber  28. 1968. 


General  Deputy  Assistant  Secretary  for 
Housing-Federal  Homing  Commissioner. 
(FR  Doc.  89-72  PUed  1-3-8B:  B«  am) 


Wednesday 
January  4,  1989 


Part  III 

Environmental 
protection  Agency 

40  CFR  Parts  122,  123,  124,  125,  130  and 
403 

National  Pollutant  Discharge  Elimination 
System  Permit  Regulations;  Final  Rule 
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ENVmONyENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123, 124, 125, 130 
1403 


ART  aVORMATION: 


rFm.940»-2i 

National  Polutant  D4scharg« 
ENmlnatton  System  Permit  Regulations 

AOCNCV:  Environmental  Protection 
Agency. 

;  Final  rule. 


;  On  February  4. 1987. 
Congress  enacted  the  Water  Quality  Act 
of  1987  (WQA).  which  revised  the  Dean 
Water  Act  (CWA).  This  new  statute 
makes  a  number  of  changes  to  EPA's 
existing  National  Pollutant  Discharge 
Elimination  System  (NPDBS)  permit  and 
pretreatment  programs  under  section 
402  of  the  CWA.  and  includes 
modifications  to  other  CWA  provisions 
as  well  Today's  rules  revise  EPA's 
existing  NPDBS.  pretreatment  and 
water  quality  regulations  to  reflect 
statutory  changes  which  supplement  or 
supersede  existing  regulatory 
requirements. 

These  rales  also  change  existing 
NFDES  regulations  to  reflect  recent 
court  decisions  and  contain  ooirections 
of  typographical  errors,  inoorrect  uoss 
references,  and  inadvertent  omissions  or 
additions  of  Isngnage  in  previous 
regulations  implemeBting  the  NPDES 
peradt  pro^vm.  These  earlier 
refulatioin  were  published  at  50  PR  6930 
(February  19, 1965).  49  FR  37998 
(September  26, 1964),  49  PR  31840 
(August  H  1964).  46  FR  3g611(Septeaber 
26, 1983).  46  FR  14146  (April  1. 1963).  and 
47  FR  SSHB  (Noveoibar  m  196Z). 


1  OATe  These  rules  become 
effective  January  4. 1969. 


;  Comments  should  be 
addressed  to:  David  Greenburg.  Permits 
Division  (EN-336).  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  The  supporting 
information  and  all  comments  on  this 
rulemaking  will  be  available  for 
inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit, 
Room  2402.  The  EPA  public  Information 
regulation  (40  CFR  Part  2)  provides  that 
a  reasonable  fee  may  be  charged  for 
copying. 


ITWN  CONTACn 

David  Greenburg  at  (202)  475-0524. 
Permits  Division  (EN-336),  Office  of 
Water  Enforcement  and  Permits.  U.S. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  2046a 


L  BcckjraaMl 

U.  Analyiis  of  Bagulatory  Chansaa 

A.  DeRnitioni 

1.  Point  Source 

2.  Agricultural  Storm  Water  DischargM 

3.  State 

E  Storm  Water  Permit  Requirements 
C  Deadline  Extensions 

1.  Compliance  Dates 

2.  POTW  Application  Deadline 

3.  Innovative  Teciinology 

D.  Industrial  Variances 

1.  General  Note  on  Fundamentally 
Different  Factors  Variances 

2.  Application  Requirements  for 
Fundamentally  Different  Factors 
Variance  Requests 

3.  Availability  of  Section  301(g)  Vaiteaoas 

4.  Slate  Concurrence  on  FundamaBtally 
Different  Factors  and  Section  a01(g] 
Variances 

E.  Penalties 

F.  Anti-Backsliding 

G.  Inspection  and  Entry 
K  Sewage  Sludge 

L  Partial  NPDES  Program 

).  304(1)  Toxic  Control  Strategies 

1.  Identification  of  Polluted  Waters 

2.  EPA  Review  of  Individual  Control 
Strategies 

K.  New  Source— Preconstniction  Ban 
LCorrectioos 

m.  RepJatwy  A— lyito 

A  Executive  Order  12291:  Regulatory  Impact 

Analysis 
B.  Regulatory  FlexihiUty  Act 
C  Paparwoifc  Radeotton  Act 


requirements  and  notice  and  comment 
rulemaking  to  implement  those  parts  of 
the  statute  where  the  Agency  has 
discretion  to  act.  Where  these  are 
inextricably  intertwined,  EPA  has 
decided  to  defer  codification  in  favor  of 
a  combined  notice  and  comment 
rulemaking.  This  will  avoid  confusion 
which  may  arise  from  a  piecemeal 
approach.  Because  the  principal  purpose 
of  todajr'B  rule  is  to  codify  the  new 
statutory  requirements  of  the  WQA, 
today's  rulemaking  is  properly  classified 
as  an  interpretive  rule,  see,  United 
Technologies  Corporation  v.  EPA.  821  F. 
2d  714.  718  (D.C.  Cir.  1987),  in  that  it 
"nmply  states  what  (EPA)  thinks  the 
[onder^ing]  statute  means  and  only 
'reminch'  affected  parties  of  existing 
duties."  quoting  Citizens  to  Save 
Spencer  County  v.  EPA.  600  F.  2d,  844. 
876  n.  153  (D.C.  Cir.  1979).  It  does  not 
intend  "to  create  new  law.  rights  or 
daties."  Id. 


L  Background 

On  Febrasry  4, 1987,  Congress 
enacted  the  Water  Quality  Act  of  1967 
(WQA).  which  amends  the  Clean  Water 
Act  (CWA).  The  Water  Quality  Act 
makes  a  number  of  adjustments  to  the 
NPDES  program. 

Many  of  me  changes  necessitate 
nviaioas  to  the  NPDES  regulations.  This 
rule  contains  changes  which  incoiporata 
specific  provisioiu  from  the  Water 
Quahty  Act  into  existing  NPDES 
regulations.  Today's  rulemaking  also 
makes  revisions  to  the  NPDES 
regulations  in  response  to  recent  court 
decisions  by  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  CircuiL 

In  addition  to  today's  final  rule.  EPA 
is  also  preparing  companion 
rulemakings  which  will  propose 
modifications  to  existing  regiilatioas  to 
implement  other  provisions  of  the  WQA 
and  court  orders.  These  companion 
proposals  will  supplement  the  new 
provisions,  as  well  as  codify  the 
remaining  statutory  language.  EPA  has 
codified  in  this  rulemaldng  only  those 
statutory  provisions  which  can  stand 
alone  and  out  of  context  In  some  cssaa. 
implementation  of  specific  proviaians  of 
the  WQA  amendments  will  involve  both 
codification  of  explicit  statutory 


V  the  rule  is  based  on  specific  statutory 
provisions,  and  its  validity  stands  or  falls  on 
the  correctness  of  the  agency's  interpretation 
of  those  provisions,  it  is  an  interpretative 
n4e.  If.  however,  the  rule  is  based  on  an 
^Bwty's  power  to  exercise  its  judgment  as  to 
how  l>est  to  implement  a  general  statutory 
■■■date,  the  rule  is  likely  a  legislative  one. 
UmMtd  Technologies,  supra,  at  719-2a 

Today's  final  rule  conforms  to  the 
Court's  definition  of  an  interpretative 
rule  by  revising  existing  regulations  to 
iiMjiLiMinit  the  new  statutory  provisions. 
la  awMt  instances,  EPA  has  codified  the 
relevant  statutory  language.  EPA 
recognizes  that  many  of  these  provisions 
raise  interpretive  questions.  EPA  has 
avoided  adding  regulatory  language  to 
resdve  interpretive  questions.  This  is  in 
keeping  with  EPA's  view  that  the 
principal  purpose  of  today's  rule  is  to 
codify  the  new  statutory  requirements. 
EPA  has  articulated  in  the  preamble, 
however,  its  view  of  what  Congress 
iatended  these  new  requirements  to  be. 
Soch  statements  of  statutory 
interpretation  are  derived  from 
legislative  history  and  EPA's  view  of 
Congressional  purposes  for  the  new 
requireatents. 

The  Administrative  Procedure  Act 
(APA)  specifically  excludes 
"interpretative"  rules  from  its  notice  and 
coaiment  procedures.  5  U.S.C  553(b)(A) 
(1982).  In  addition,  while  EPA  recognizes 
the  importance  of  public  comment  in  its 
ndemaking  activity,  the  Agency  believes 
that  notice  and  conunent  is  imnecessary 
because  the  "good  cause"  exception  to 
the  APA  notice  and  comment 
reqeireraent  is  appUcable.  The 
Adminislrative  Procedure  Act,  5  U.S.C. 
551.  efaag.,  specifically  recognizes  that 
there  will  be  situations  where  an 
administrative  agency  need  not  go 


_-lF- 


jiiiS«s,ai.:.ss2Uija 


Federal  Register  /  Vol.  54.  No.  2  /  Wednesday.  January  4.  1989  /  Rules  and  Regulations 


247 


through  a  round  of  public  comment 
before  issuing  a  rule.  Under  5  U.S.C. 
553(b)(B),  a  rule  is  exempt  from  notice 
and  public  comment  requirements 
"when  the  agency  for  good  cause  finds 
(and  incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the 
rules  issued]  that  notice  and  public 
procedures  thereon  are  impractical, 
unnecessary,  or  contrary  to  the  public 
interest" 

"The  Administrative  Conference  of  the 
United  States  has  stuimarized  the  case 
law  on  the  issue  of  the  "good  cause" 
exemption,  saying  in  relevant  part  that 
the  exemption  is  warranted  where: 

*  delay  in  promulgation  will  cause 
an  injurious  inconsistency  between  an 
agency  rule  and  a  newly  enacted  statute 
or  judicial  decision."  ACUS  Rec.  83-2: 
The  "Good  Cause"  Exemption  from  APA 
Rulemaking  Requirements,  1  CFR  Part 
305.83-2  (1984). 

EPA  believes  the  good  cause 
exemption  from  the  notice  and  comment 
requirements  of  the  EPA  is  properly 
invoked  here  for  the  following  reasons. 
The  limited  objective  of  this  rule  is  to 
assure  that  the  Code  of  Federal 
Regulations  (CFR)  accurately  reflects 
the  current  requirements  of  the  Water 
Quality  Act  This  serves  important 
public  policy  and  regulatory  objectives. 
It  eliminates  any  confusion  on  the  part 
of  the  regulated  community,  which  relies 
on  the  CFR  as  an  accurate  reflection  of 
the  cohtroUing  statutory  requirements.  It 
assures  that  the  regulated  community  is 
aware  of  the  new  requirements  and  fully 
understands  the  impact  of  the 
requirements  upon  permitted  facilities. 
In  addition,  many  permits  include 
citations  to  specific  provisions  of  tlie 
federal  regulations.  Many  State 
regulatory  programs  are  modeled  after 
EPA's  regulations;  some  States  even 
incorporate  EPA's  regulations  by 
reference. 

Today's  rulemaking  will  eliminate 
many  questions  concerning 
implementation  of  tiie  WQA,  and  will 
clarify  in  a  number  of  areas  which  parts 
of  the  existing  regulations  are 
superseded  by  new  requirements. 

Moreover,  it  is  essential  to  the 
Agency's  enforcement  program  that  the 
CFR  accurately  reflect  the  statutory 
requirements  imposed  on  the  regulated 
community  by  the  WQA.  Immediate 
codification  of  WQA  requirements  will 
put  regulated  parties  on  notice  of  their 
legal  responsibihties  and  potential 
liabilities,  without  the  potential  for 
confusion  that  might  arise  in  the  event 
that  a  conflict  is  perceived  between  the 
requirements  of  the  Act  and  those    , 
contained  in  the  CFR.  By  reducing 
confusion  about  the  program  and 
clarifying  permittees'  responsibilities 


under  the  CWA,  EPA  is  ultimately 
serving  the  basic  purposes  of  the 
statute — the  protection  of  human  health 
and  the  environment  It  also  promotes 
certainty  and  encourages  e^orts  by 
responsible  segments  of  the  regulated 
community  to  move  ahead  to  meet  their 
responsibilities.  By  the  same  token,  it 
prevents  other  members  of  the  regulated 
community  fit)m  using  confusion  as  an 
excuse  not  to  comply  with  the  law. 

For  the  reasons  discussed  above,  EPA 
has  concluded  that  to  the  extent  this 
rule  is  deemed  a  legislative  rule  rather 
than  an  interpretive  rule  there  is  good 
cause  to  issue  it  without  receiving  public 
comment  in  accordance  with  5  U.S.C. 
553(b](B),  because  under  the 
circiunstances,  notice  and  comment 
procedures  would  be  impracticable, 
unnecessary,  and  contrary  to  the  pubUc 
interest  For  the  same  reasons,  EPA 
believes  that  it  has  good  cause  to  make 
today's  rule  immediately  effective,  as 
provided  in  5  U.S.C  553(d)(3). 

n.  Analysis  of  Regulatory  Changes 

A.  Definitions 

1.  Point  Source 

Prior  to  passage  of  the  WQA.  the 
definition  of  "point  source"  in  the  CWA 
was  very  broad,  encompassing  any 
discharge  of  pollutants  from  a 
"discernible,  confined  and  discrete 
conveyance."  EPA  has  in  practice 
interpreted  this  definition  to  include 
landfill  leachate  collection  systems, 
since  they  channel  runoff  from  landfills. 
Section  507  of  the  WQA  confirmed 
EPA's  interpretation  by  amending  the 
statutory  definition  of  point  source  to 
explicitly  include  landfill  leachate 
collection  systems.  Accordingly,  today's 
rulemaking  revises  EPA's  existing 
definition  of  point  source  in  S  122.2  by 
inserting  the  phrase  "landfill  leachate 
collection  system." 

2.  Agricultural  Storm  Water  Discharges 
Section  503  of  the  WQA  amended 

section  502(14)  of  the  CWA  to  expressly 
exclude  fit>m  die  definition  of  point 
source  agricultural  storm  water 
discharges.  Thus,  these  discharges  are 
not  subject  to  NPDES  permit 
requirements.  Today's  rule  amends  the 
existing  definition  of  point  source  in 
i  122.2  to  incorporate  this  statutory 
exclusion. 

EPA's  regulations  had  previously 
excluded  certain  agricultural  and 
silvicultiu-al  discharges,  which  EPA 
defined  as  non-point  from  the 
requirement  to  obtain  an  NPDES  permit 
(see  S  122.3(e)).  This  exclusion  had  been 
challenged  by  the  Natural  Resources 
Defense  Council  (NRDC)  in  NRDC  v. 
EPA.  No.  80-1607  (filed  June  3. 1980)  as 


being  beyond  EPA's  authority.  In  view 
of  the  new  statutory  exclusion  for 
agricultural  storm  water  discharges,  the 
U.S.  Court  of  Appeals  for  the  DisUict  of 
Columbia  Circuit  dismissed  NRDCs 
challenge  to  S  122.3(e)  as  moot 

Today's  revision  clarifies  that  the 
exclusion  in  { 122.3(e)  includes 
agricultural  and  silvicultural  storm 
water  discharges.  Silvicultural  point 
source  discharges  under  S  122.27  are  still 
required  to  obtain  NPDES  permits.  For 
consistency,  EPA  is  also  adding  a 
reference  to  S  122.3(e)  in  the  definition  of 
point  source. 

3.  State  J 

Section  502  of  the  WQA  amends  the 
definition  of  "State"  in  {  502(3)  of  the 
CWA  to  include  the  Commonwealth  of 
the  Northern  Mariana  Islands.  The  rule 
promulgated  today  implements  this 
statutory  provision  by  revising  EPA's 
existing  definition  in  40  CFR  {  S  •'72? 
and  124.2  to  include  the  Commonwealth 
of  the  Northern  Mariana  Islands.  The 
Northern  Marianas  will  be  treated  like 
any  State  under  the  Qean  Water  Act 
and  can  apply  to  administer  the  NPDES 
program. 

B.  Storm  Water  Permit  Requirements 

Sections  401  and  405  of  the  WQA 
address  the  NTOES  permit  program  for 
storm  water  discharges  and  amend 
section  402  of  the  CWA  by  modifying 
paragraph  (1)  and  adding  a  new 
paragraph  (p).  Today's  rule  incorporates 
both  the  statutory  language  of  section 
402(1  )(2)  relating  to  storm  water  runoff 
from  oil.  gas.  and  mining  operations  as 
well  as  the  provisions  of  section 
402(p)(l)-{p)(3)  regarding  municipal  and 
industrial  storm  water  discharges.  Thia 
rulemaking  codifies  these  WQA 
amendments  as  new  regulatory 
provisions  at  %  122.2R.  The  previous 
storm  water  provisions  at  S  122.26  and 
accompanying  deadline  provisions  at 
S  122.21(c)(2)  were  recently  withdrawn 
by  the  Agency  in  response  to  a  0.C 
Circuit  Court  of  Appeals  order  in  NRDC 
V.  EPA.  No.  80-1 607  (December  4, 1967) 
(See  53  FR  4157.  February  12. 1988).  EPA 
has  recenUy  proposed  NPDES 
appUcation  and  designation 
requirements  for  storm  water  discharges 
under  sections  402(p)  (4)  and  (6)  at  53  FR 
49416  (December  7, 1988). 

1.  Section  402(1)(2) 

Section  402(1)(2)  prohibits  EPA  fivm 
requiring  an  NPDES  permit  for 
discharges  of  storm  water  runoff  from 
mining  ojierations  or  oil  and  gas 
exploration,  production,  processing,  or    . 
treatment  operations  or  transmission 
facilities,  oomposed  entirely  of  flows 
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whidi  an  from  conveyances  or  systems 
of  conveyances  (indnding  but  not 
limited  to  pipes,  conduits,  ditches,  and 
channels)  used  for  collecting  and 
conveying  predpitatioQ  runoff  and. 
which  are  not  contaminated  by  contact 
with,  or  do  not  come  into  contact  with, 
any  overburden,  raw  material, 
intermediate  products,  finished  product 
byproduct  or  waste  products  located  on 
the  site  of  such  operations.  Today's  rale 
codifies  this  limitation  on  NTOES 
permittii^  authority  at  |  lZ2.28(aK3). 

The  le^slative  history  aooorapanying 
this  provision  explains  that  "(w]ith 
respect  to  oil  or  grease  or  hazardous 
substances,  the  determination  of 
whether  storm  water  is  contaminated  by 
contact  with  socfa  materials,  as 
established  by  the  Administrator,  shall 
take  into  oon^eratiaa  whether  these 
materials  ate  present  in  such  storm 
water  nmoff  in  excess  of  reportable 
quantities  under  section  311  of  the  Clean 
Water  Act  or  section  102  of  the 
Comprehensive  Environmental 
Response,  Compensatioo  and  Liability 
Act  of  1900  or  in  the  case  of  oiining 
operations,  above  natural  background 
levels."  (Conference  Report.  U  10574 
Confi.  Rec..  (daily  ed.  Oct  15, 1996).  The 
Agency  will  address  the  scope  of  diis 
provision  in  future  rulemaking. 

2.  Section  402(p) 

Secboa  402(p)  contains  a  lumber  of 
imp<jrtant  provisions  and  requirements 
relating  to  the  issuance  of  NPDES 
permits  for  municipal  and  industrial 
storm  water  discharges.  Today's  rule 
codifies  subsection  402(pKl)  at  S  122.25 
and  provides  that  neither  federally- 
administered  nor  approved  Stale  VFDES 
pn.>grams  may  require  a  pennit  for 
discharges  composed  entirely  of  storm 
water  prior  to  October  1. 1992.  unless 
the  discharge  falls  within  a  list  of  five 
exceptions  set  forth  in  subsection 
402(p)(2).  These  exceptions  are  also 
codified  in  today's  rule  and  include  the 
following  storm  water  discharges: 

(Aj  A  discharge  with  respect  to  which 
a  permit  has  been  issued  prior  to 
February  4. 1967: 

(B)  A  discharge  associated  with 
industrial  activity; 

(C)  A  discharge  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  TSOSXJO  or  more; 

(D)  A  discharge  ht)m  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  100,000  or  more,  but  less 
than  2SO.0OO;  or 

(E)  A  discharge  which  the 
Administrator  or  the  State,  as  the  case 
may  be.  determines  contributes  to  a 
violation  of  a  water  quality  standard  or 
is  a  sigBiflcant  contributor  of  pollutants 
to  the  waters  of  the  United  States. 


The  last  cxcaptioo  at  4a2(p)(2)(£) 
provides  the  Administrator  or  the  State, 
as  the  case  may  be.  with  authority  to 
designate  stonn  water  discharges  for  a 
permitm  a  case-by-case  basis.  This 
authority  can  be  used  to  require  a 
designated  storm  water  discharge 
associated  «vith  industrial  activity  or  a 
discharge  from  a  municipal  separate 
storm  sewer  system  serving  a 
population  of  greater  than  100,000  to 
obtain  a  permit  prior  to  the  development 
of  pennit  application  requirements  for 
the  particular  class  of  storm  water 
discharges  in  question.  In  addition,  the 
authority  applies  to  designated  storm 
water  discharges  that  are  not  otherwise 
required  to  obtain  a  permit  prior  to 
October  1. 2992  under  section  402(pMl). 

In  detenuining  that  a  storm  water 
discharge  conhrwutes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States  for  the  purpose  of  a 
designation  under  Section  402(p)(2)(E)  of 
the  amended  CWA.  the  legislative 
history  for  the  Water  Quality  Act 
provides  that  "EPA  or  the  State  should 
use  any  available  water  quality  or 
sampling  data  to  determine  whether  the 
latter  two  criteria  (of  section 
402(pH2)(E)]  are  met.  and  should  require 
additional  sampling  as  necessary  to 
determine  whether  on  not  these  criteria 
are  met."  Conference  Report.  Cong.  Rec. 
S16443  (daily  ed.  October  18. 1986).  In 
accordance  with  this  legislative  history, 
EPA  intends  to  require  designated  storm 
water  dischargers  to  submit  permit 
applications  in  accordance  with  the 
requiremenU  of  40  CFR  122  21.  The 
Agency  will  consider  a  number  of 
factors  when  determining  whether  a 
storm  water  discharge  is  a  significant 
contributor  of  pollutants  to  the  waters  of 
the  United  States.  These  factors  include: 
the  location  of  the  discharge  with 
respect  to  waters  of  the  United  States; 
the  size  of  the  discharge:  the  quantity 
and  nature  of  the  pollutants  reaching 
waters  of  the  United  States,  and  any 
other  relevant  factors.  As  noted  above. 
EPA  has  proposed  a  rulemaking  to 
address  NPDES  application  and 
designation  requirements  for  storm 
water  discharges.  These  factors  are 
included  in  that  rulemaking. 

Until  EPA  conducts  additional 
rulemaking  under  {  405  of  the  Water 
Quality  Act  case-by-case  designations 
of  storm  water  discharges  requiring  a 
permit  will  be  modeled  on  existing 
regulatory  procedures  found  at  S  124.52 
[for  permits  required  on  a  case-by-case 
basis].  The  procedures  at  i  124.52 
require  the  Regional  Administrator  to 
notify  the  discharger  in  writing  of  the 
decision  that  the  discharge  requires  a 
permit  and  the  reasons  for  the  decision. 


In  addition,  an  application  form  is  to  be 
sent  widi  the  notice.  Deadlines  for 
submittix^  pennit  applications  will  be 
established  on  a  case-by-case  basis. 
Although  the  60  day  period  provided  for 
submitting  a  permit  application  under 
S  124.52  may  be  appropriate  for  many 
designated  storm  water  discharges, 
additional  time  may  be  necessary 
depending  upon  site  specific  factors.  For 
exaaple,  due  to  the  complexities 
associated  with  determining  ivliether  a 
municipal,  separate  stimn  sewer  system 
requires  a  permit  the  Regional 
Administrator  may  provide  the 
applicant  with  additiooal  time  to  submit 
relevant  informatioa  or  may  require  that 
information  be  submitted  in  several 
phases. 

The  WQA  also  adds  subsection 
402(pK3)(BNi)  to  clarify  that  permits  fbr 
municipal  storm  sewer  discharges  may 
be  issued  on  a  system  or  }urisdiction- 
wide  basis.  Today's  rule  codifies  this 
clarification  at  {  lZ22B(a)(2). 

A  number  of  other  provisions  of 
Section  402  are  not  being  codified  in 
today's  rule  but  still  warrant  discussion. 

Section  402(p){4)  requires  EPA  to 
promulgate  final  regulations  governing 
storm  water  application  requirements 
for  stonn  water  discharges  associated 
with  industrial  activity  and  discharges 
from  municipal  storm  sewer  systems 
serving  a  population  of  250.000  or  more 
by  "no  later  than  two  years"  after  the 
date  of  enactment  (i.e.,  no  later  than 
February  4, 19t»).  This  provision  also 
requires  EPA  to  promulgate  final 
regulations  governing  storm  sewer 
permit  application  requirements  for 
discharges  from  municipal  separate 
storm  sewer  systems  serving  a 
population  of  100,000  or  more  but  less 
than  250.000  by  **no  later  than  four 
years"  after  enactment  (i.e.,  no  later 
than  February  4. 1991). 

In  addition,  section  402tp)(4)  provides 
that  permit  applications  for  storm  water 
discharges  associated  with  industrial 
activity  and  large  municipal  separate 
storm  sewer  systems  "shall  be  filed  no 
later  than  three  years"  after  the  date  of 
enactment  of  the  WQA  (i.e.,  no  later 
than  February  4, 1980).  Permit  | 

applications  for  discharges  from  ' 

medium-sixed  municipal  systems  must 
be  filed  "no  later  than  five  years"  after 
enactment  (i.e„  no  later  than  February  4. 
1992). 

^4PDES  permits  for  all  other  storm 
water  discharges  are  not  required  until 
October  1. 1992,  unless  a  pennit  for  the 
discharge  was  issued  prior  to  the  date  of 
enactment  of  the  WQA  (Le..  February  4. 
1967),  or  the  discharge  is  determined  to 
be  a  significant  contributor  of  pollutants 
to  waters  of  the  United  States  or  is 
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contributing  to  a  violation  of  a  water 
quality  standard 

In  addition.  EPA,  in  consultation  with 
the  States,  is  required  under  section 
402(p)(5)  to  conduct  two  studies  on 
storm  water  discharges.  The  first  study 
*vill  identify  those  storm  water 
discharges  or  classes  of  storm  water 
discharges  for  which  permits  are  not 
required  prior  to  October  1, 1992  and 
determine,  to  the  maximum  extent 
practicable,  the  nature  and  extent  of 
pollutants  in  such  discharges.  This  study 
was  due  by  October  1, 1988.  The  second 
study  v«ll  establish  procedures  and 
methods  to  control  storm  water 
discharges  to  the  extent  necessary  to 
mitigate  impacts  on  water  quality.  This 
study  was  due  by  October  1, 1989.  Based 
on  the  two  studies.  EPA.  in  consultation 
with  State  and  local  officials,  is  required 
to  issue  regulations  by  no  later  than 
October  1, 1992  which  designate 
additional  storm  water  discharges  to  be 
regulated  to  protect  water  quality  and 
establish  a  comprehensive  program  to 
regulate  such  designated  sources.  The 
program  must  at  a  minimum.  (A) 
establish  priorities,  (B)  establish 
requirements  for  State  storm  water 
management  programs,  and  (C) 
establish  expeditious  deadlines.  The 
program  may  include  performance 
standards,  guidelines,  guidance,  and 
management  practices  and  treatment 
requirements,  as  appropriate. 

C.  Deadline  Extensions 

1.  Compliance  Dates 

Section  301  in  the  WQA  revises  the 
compliance  deadlines  in  S  301  of  the 
CWA  for  the  technology-based 
requirements  of  the  CWA.  The  NPDES 
regulations  in  %  125.3  currently  reflect 
compliance  deadline  requirements  prior 
to  the  WQA.  Under  the  existing  rules, 
the  compliance  date  for  limits  based  on 
best  practicable  control  technology 
currently  available  (BFl)  is  the  date  of 
permit  issuance.  For  conventional 
pollutants  subject  to  limitations  based 
upon  best  conventional  pollutant  control 
technology  (BCT)  and  for  all  toxic 
pollutants  identified  under  CWA  section 
307(a)  (listed  at  40  CFR  401.15)  and 
subject  to  limitations  based  upon  best 
available  technology  economically 
achievable  (BAT),  compliance  was 
required  by  July  1. 1984.  For  all  other 
toxic  pollutants  subject  to  effluent 
limitations  based  on  BAT,  compliance 
was  required  no  later  than  three  years 
after  the  date  such  eRluent  limitations 
were  incorporated  into  an  NPDES 
permit.  For  BAT  effiuent  limitations  on 
other  pollutants  (i.e.  nonconventiunals), 
compliance  was  required  no  later  than 
three  years  after  the  date  such  efhuent 


limitations  were  incorporated  into  an 
NPDES  permit  or  July  1, 1984,  whichever 
was  later,  but  in  no  case  later  than  July 
1.1987. 

The  WQA  revises  certain  deadlines 
for  compliance  with  permits  containing 
effluent  hmitations  based  upon  BPT, 
BAT  and  BCT.  Compliance  with  permit 
effluent  hmitations  established  based  on 
BAT  or  BCT  is  required  as  expeditiously 
as  practicable  but  in  no  case  later  than 
three  years  after  the  date  such 
limitations  are  instituted,  and  in  no  case 
later  than  March  31. 1989. 

The  deadline  for  BPT  effluent 
limitations  continues  to  be  July  1, 1977. 
However,  the  WQA  sets  a  later  deadline 
where  EPA  promulgates  an  effluent 
limitation  after  January  1, 1982  and  the 
revised  limitation  requires  a  level  of 
control  substantially  greater  or  is  based 
on  fundamentally  different  control 
technology  than  required  in  permits 
issued  for  the  industrial  category  prior 
to  January  1, 1982.  Compliance  for  this 
second  category  of  BPT  effluent 
limitations  is  required  as  expeditiously 
as  practicable,  but  in  no  case  later  than 
three  years  after  the  date  such 
limitations  are  promulgated  under 
section  304(b)  and  in  no  case  later  than 
March  31, 1969. 

For  permits  based  upon  best 
professional  judgment  (BPJ)  issued  after 
enactment  of  the  WQA  (February  4, 
1987),  compliance  is  required  as 
expeditiously  as  {vacticable  but  in  no 
case  later  than  three  years  after  the  date 
such  limitations  are  established,  and  in 
no  case  later  than  March  31, 1989.  For 
BPJ  permits  issued  before  enactment  of 
the  WQA,  compliance  continues  to  be 
required  in  accordance  with  the  Section 
301(b)(1)(A).  301(b)(2KA)  and 
301(b)(2)(E)  deadlines  in  effect  when  the 
permit  was  issued. 

Today's  rule  implements  the  statutory 
amendment  by  revising  EPA's  existing 
S  125.3faK2)(i)-(v)  to  extend  the 
compliance  deadhne  for  each  of  the 
above  mentioned  categories. 

2.  POTW  Application  Deadline 

Section  304  of  the  WQA  reopens,  for 
180  days  after  enactment,  the  deadline 
for  POTWs  to  apply  under  section 
301(i)(l)  of  the  CWA  for  extensions  of 
the  1978  date  by  which  secondary 
treatment  and  water  quahty  standards 
in  effect  prior  to  1977,  must  be  achieved. 
The  Administrator  may  extend  this 
comphance  deadline  until  no  later  than 
July  1.  ige&  Many  eligible  POTWs 
applied  for  the  301(i)  extension  in  1977 
and  1978.  Congress  enacted  section  304 
of  the  WQA  to  allow  POTWs  that  did 
not  apply  in  a  timely  manner  for  a  301(i) 
extension  another  chance  to  submit  an 
application.  Treatment  works  on  a 


compliance  schedule  established  by  a 
couri  order  at  final  Agency  (or  State) 
order  prior  to  February  4. 1967  were  not 
eligible  to  apply  for  an  extension  under 
WQA  section  304. 

Even  though  the  deadline  for  this 
extension  is  past  EPA  is  amending  the 
existing  regulations  to  conform  to  tbe 
statute  in  Section  301(i).  This  will  assure 
that  the  regulations  accurately  reflect 
the  statute.  This  statutory  provision  is 
implemented  in  today's  rule  by  revising 
existing  SS  122.21(n)(2)  and  122.21(m)(3). 
SectioD  122.21  (n)(2)  is  revised  to  change 
the  POTW  filing  deadline  for  a  301(iK1 ) 
extension,  from  June  26, 1978  to  August 
3. 1987.  Thus,  the  change  in  the 
application  deadline  effectively  chang<^ 
S  1 22.21  (m)(3)  by  reopening  the  time 
period  in  which  an  iiidustnal  facility 
planning  to  discharge  through  a 
municipal  treatment  works  that  has 
requested  an  extension  imder  301(i)  can 
apply  for  a  301(i)(2)  extension.  The 
deadline  for  these  industrial  dischargers 
is  extended  to  January  3a  1968  (180  days 
after  the  POTW  can  request  a  301(i) 
extension  for  delay  in  construction 
under  §  122.21(n)(2)). 

3.  Innovative  Technology 

This  codification  incorporates  WQA 
changes  with  respect  to  fadiities 
proposing  to  use  iimovative  technology 
to  meet  applicable  BAT  effluent 
limitations.  Prior  to  passage  of  the 
WQA.  the  deadhne  for  compliance  with 
such  effluent  hmitations  by  facihties 
using  innovative  technology  under 
S  301  (k  J  of  the  CWA  was  July  1 1987. 
This  date  is  currently  found  at  40  CFR 
125.21. 125.23. 125.24  and  125^. 
Section  305  of  the  WQA  amends  section 
301(k)  of  the  CWA.  to  allow  tbe 
Administrator  (or  the  State  with  an 
approved  program,  in  consultation  with 
the  Administrator)  to  establish  a  dale 
for  compliance  no  later  than  2  years 
after  the  date  for  compliance  with  the 
effluent  limitation  which  would 
otherwise  be  applicable.  This 
codification  changes  \\  125.21. 125.23. 
125.24,  and  125.27  to  reflect  the  statutory 
change. 

Prior  to  the  1987  amendments,  the 
301(k)  deadline  extension  was  available 
only  for  compliance  with  BAT  limits. 
Many  facilities  subject  to  BAT  also  were 
required  to  meet  limits  for  conventional 
pollutants  based  upon  best  conventional 
pollutant  control  technology  (BCT)  and 
used  the  same  treatment  equipment  in 
meeting  both  limits.  These  facilities 
were  essentially  barred  from  obtaining 
301(kJ  extensions  because  of  the 
requirement  to  meet  BCT.  The  WQA 
expands  the  scope  of  section  301(k)  to 
allow  an  extension  where  the  permittee 
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is  using  innovative  technology  for 
compliance  with  BCT.  EPA  is  not 
however,  revising  Subpart  C  of  Part  125 
to  reflect  these  changes  in  today's 
rulemslung.  These  revisions  will  be 
addressed  along  with  a  number  of 
additiMud  issues  in  connection  with 
section  301(k)  in  subsequent  notice  and 
oonunent  rulemaking.  In  that 
rulemaking.  EPA  plans  to  define  the 
term  "signiflcantly  greater  eHluent 
reduction"  for  purposes  of  BCT.  As  part 
of  that  rulemaking.  EPA  also  plans  to 
propose  regulations  addressing  the 
amendment  to  section  307(e)  of  the 
CWA  (i  300  WQA)  which  authorizes  a 
compliance  deadline  extension  for 
indirect  dischargers  who  install  an 
iimovative  technology.  In  addition.  EPA 
%vill  address  specific  substantive  criteria 
for  evaluating  301  (k)  compliance 
extensions.  EP\  proposed  these  criteria 
in  1965  pursuant  to  a  remand  in  NRDC 
w.  EPA.  No.  84-1500  (D.C.  Circuit  April 
IS.  1965).  See  50  FR  49904.  December  5. 
1965.  That  eariier  proposal  was  not 
finalized,  however,  and  will  be 
reproposed  as  part  of  the  upcoming 
more  general  notice  and  comment 
rulemaking. 

A  IndustriaJ  Variances 

1.  General  Note  on  Fundamentally 
Different  Factors  Variances 

Regulations  establishing 
Fundamentally  Different  Factors  (FDF) 
variances  for  BFT,  BAT.  BCT.  and  PSES 
are  found  at  40  CFR  125,  Subpart  D  and 
40  CFR  403.13.  In  the  WQA.  the 
Congress  established  an  explial 
statutory  scheme  for  FDFs,  as  applied  to 
BAT.  BCT  and  PSES.  In  a  future 
rulemaking.  EPA  intends  to  propose 
amendments  to  the  substantive  criteria 
for  FDF  variances  consistent  with  the 
requirements  of  section  301(n)  of  the 
CWA  for  direct  (40  CFR  Part  125. 
Subpart  D]  and  indirect  (40  CFR 
403.13)  dischargers.  The  Agency  will 
also  address  the  regulatory  authority  for 
granting  variances  from  BPT.  However, 
because  the  legislative  history  of  the 
WQA  indicated  that  Congress  intended 
the  FDF  variance  provisions  to  be  self- 
implementing  (Conference  Report  132 
H.10667.  Cong.  Rec..  Oct  15. 1986)  EPA 
is  using  the  new  FDF  statutory  criteria 
under  section  306  of  the  WQA.  when 
appropriate,  on  a  case-by-case  basis  in 
addressing  FDF  variance  requests. 

2.  Application  Requirements  for 
Fundamentally  Different  Factors 
Variance  Requests 

The  existing  NPDES  regulation  at 
f  122.21(mMl)  requires  that  a 
Fundamentally  Different  Factors  (FDF) 
variance  request  be  submitted  by  the 


dose  of  the  public  comment  period  on 
the  draft  permit.  The  existing  filing 
deadline  will  continue  to  be  used  for 
FDF  variance  requests  from  BPT  effluent 
guidelines.  However,  where  variances 
are  requested  from  best  available 
technology  economically  achievable 
(BAT)  and  best  conventional  pollutant 
control  technolofQT  (BCT).  the  WQA 
establishes  a  new  filing  deadline  in 
section  301(n)(2)  of  the  CWA.  The 
statute  requires  submission  of  an  FDF 
application  within  180  days  after  the 
date  that  the  limitation  from  which  the 
variance  is  sought  is  established  or 
revised;  EPA  considers  the  date  of  the 
establishment  of  such  limitation  as  the 
date  the  guideline  or  standard  is 
published  in  the  Fedsnl  Register.  This  is 
consistent  with  the  Conference  Report 
(132  H.10566.  Oct  15. 1966]  which  states 
that  "an  application  under  this  section 
shall  be  submitted  within  180  days  after 
the  publication  of  the  initial  guideline  or 
standard"  and  EPA's  handling  of 
requests  for  relief  under  sections  301(c) 
and  301(g)  of  the  Act  (40  CFR 
122.21(m)(2))  within  270  days  after 
promulgation  of  an  effluent  guideline. 

The  statute  is  not  clear  when  BAT  and 
BCT  FDF  variance  requests  are  due  for 
those  effluent  guidelines  established  or 
revised  before  February  4, 1987.  Such 
facilities  previously  were  guided  by 
EPA's  regulations  which,  as  stated 
above.  aUowed  FDF  requests  to  be 
submitted  by  the  close  of  the  public 
comment  period  on  the  draft  permit 
EPA  will  provide  a  period,  not  to  exceed 
180  days  after  publication  of  this  final 
rule,  to  allow  such  facilities  to  file  a 
request  (Only  facilities  for  which  the 
previously  applicable  filing  deadline  has 
not  passed  can  make  these  FDF 
requests.  The  previously  applicable 
filing  deadline  is  the  close  of  the  draft 
permit  8  comment  period.)  This  time 
period  mirrors  the  time  period  for  Gling 
established  by  the  statute,  and  will 
allow  those  whose  time  period  to  file  a 
FDF  variance  request  has  not  otherwise 
passed  an  opportunity  to  file  such  a 
request  EPA  has  modified  the  second 
sentence  of  the  previously  apphcable 
provision  and  designated  the  sentence 
as  §  122.21(m)(lHii).  to  indicate  that  FDF 
variance  requests  shall  explain  how 
applicable  regulatory  and/or  statutory 
criteria  are  satisfied. 

The  general  pretreatment  regulations 
at  40  CFR  403.13(g)  previously  also 
contained  application  deadlines  for  FDF 
variance  requests  for  indirect 
dischargers.  Therefore.  EPA  has  made 
changes  to  these  regulations,  as  well,  to 
reflect  the  statutory  provision.  Included 
in  these  changes  is  the  provision 
requiring  the  submission  of  an 


application  within  180  days  after  the 
date  an  applicable  categorical 
pretreatment  standard  is  established  or 
revised.  As  indicated  above.  EPA 
considers  the  date  of  the  establishment 
as  the  date  the  standard  is  published  in 
the  Federal  Register,  this  is  a  change 
from  the  previous  regulatory 
requirement  which  was  based  upon  the 
effective  date  of  the  categorical 
pretreatment  standard. 

3.  Availability  of  Section  301(g) 
Variances 

Section  302  of  the  WQA  modified 
section  301(g)  of  tiie  CWA  to  limit 
section  301(g)  variance  requests  to  five 
specific  non-conventional  pollutants 
(ammonia,  chlorine,  color,  iron  and  total 
phenols  (4AAP)  (when  the 
Administrator  determines  total  phenols 
to  be  a  pollutant  covered  by  CWA 
section  301(b)(2)(F)).  Additional  non- 
conventional  pollutants  may  be  added 
to  this  group  by  the  Administrator  in 
response  to  petitions,  under  a  new 
listing  procedure  specified  in  section 
301(g)(4)  of  the  CWA.  Section 
122.21(m)(2)  is  being  revised  to  reflect 
this  amendment.  The  current  regulation 
does  not  list  the  five  specific  non- 
conventional  pollutants  and  allows 
variances  "pursuant  to  section  301(g)  of 
the  CWA.  because  of  certain 
environmental  considerations,  when 
those  requirements  were  based  on 
effluent  guidelines."  The  WQA  did  not 
revise  application  deadlines  for  section 
301(g)  applications  which  are  based  on 
section  301(j)(l)(B)  of  the  CWA. 

It  has  been  brought  to  the  Agency's 
attention  that  Congress  did  not  specify 
how  the  time  Umit  for  filing  the  petitions 
for  listing  referenced  above  was  to  be 
applied  to  ciurenUy-pending  301(g) 
variance  requests.  EPA  is  only  aware  of 
one  pending  301(g)  variance  application 
which  requested  relief  for  a  non- 
conventional  pollutant  which  was  not 
one  of  the  five  listed  pollutants.  EPA 
will  deal  with  this,  and  any  other 
dischargers  in  a  similiirly  situated 
positioa  on  a  case-by-case  basis. 

The  WQA  specifies  deadlines  for  EPA 
decisionmaking.  For  example,  section 
301(i)(4)  requires  EPA  to  make  a  final 
decision  on  301(g)  applications  within 
365  days  of  filing  a  submission  under 
301(g).  Because  an  appUcation  may  be 
filed  without  being  complete,  the 
deadline  for  decisionmaking  could  pass 
without  a  complete  application  ever 
being  filed.  It  is  only  logical  to  imply  a 
deadline  for  completion  of  the 
application  before  EPA's  decision  must 
be  made.  Therefore.  EPA  is  revising 
§  122.21  (m)(2)(i)(B)  to  clarify  that  the 
complete  application  must  be  filed  in 
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sufficient  time,  as  determined  by  the 
Regional  Division  Director,  to  aUow 
compliance  with  the  decision  timing 
requirement  contained  in  sectioo 
301(j)(4)  of  the  CWA.  Generally,  this 
period  will  require  submission  of  the 
complete  application  no  later  than  180 
days  before  the  deadline  for  EPA  to 
issue  a  decision. 

EPA  notes  that  it  proposed,  but  has 
not  to  date  finalized,  substantive  criteria 
regulations  (40  CFR  Part  125,  Subpart  F) 
for  section  301(g)  on  August  7. 1984  (49 
FR  31462). 

4.  State  Concurrence  on  Fundamentally 
Different  Factors  and  Section  301(g) 
Variances 

Sections  301(g)  pTid  301(n)  of  flie  CWA 
require  State  concurrence  on  sections 
301(g)  and  301(n)  variance  approvals. 
The  NPDES  regulations  at  §  124.62(e) 
are  being  revised  to  indicate  that  EPA 
will  act  on  FDF  or  301(g)  variance 
requests  which  have  been  submitted  to 
the  State  Director  only  after  approval  of 
the  request  by  the  State  Director.  EPA 
notes  that  in  the  case  of  a  State  that 
does  not  have  the  NPDES  pro^sm,  the 
variaaoe  request  shoold  be  submitted  to 
EPA.  which  will  ttien  &rwaid  the 
request  to  the  an»apnate  State  agency 
for  conccnenoe:  Stele  concorrence  most 
be  obtained  beioce  EPA  can  approve 
either  a  3ei(g)  or  301(n)  wiance. 

The  general  pretreatment  reguktion  at 
S  403.13(k}  does  not  authorize  a  State 
Director  to  forward  a  FDF  variance 
request  for  an  indirect  discharger 
without  a  recommendation  of  approval, 
which  EPA  interprets  to  be  the  State's 
concurrence.  Therefore,  no  change  hf«a 
been  made  to  this  provision.  EPA  again 
notes  that  in  the  case  of  a  State  ^at  is 
not  approved  to  administer  the 
pretreatment  program.  State 
concurrence  must  be  obtained  before 
EPA  will  finally  approve  the  FDF 
variance  request 

E.  PenaftJtsf 

The  WQA  makes  a  number  of 
changes  to  the  civil  and  criminal  penalty 
provi-sionfl  of  the  CWA  and  adds  an 
administrative  penalty  provision.  The 
WQA  adds  CWA  1 406  to  the  Kst  of 
sections  for  which  criaiinal  penalties  are 
appli<;able.  und  confirms  Ae  availability 
of  civil  tind  criminal  penalties  for 
violations  of  pretreatment  requirements. 
Section  313  of  the  WQA  amends  CWA 
I  309(d)  to  provide  that  violators  of 
CWA  sections  301.  302,  306.  307. 306.  318 
or  405.  or  any  coadttioQ  or  Hraitatiaa  in 
an  NPORS  permit  or  any  reqeirement 
Imposed  in  a  pretreatraent  program 
approved  under  section  402(a)(3}  or 
402(b)(8).  are  subject  to  a  maxkaum  civil 
penahy  of  *^$2S,000  per  day  for  each 


violation,'*  in  costrast  to  the  previons 
maximum  of  "$10,000  per  day  of  such 
violation," 

Section  312  of  the  WQA  amends 
section  30e(c)(l)  of  the  CWA.  increasing 
the  penalty  for  any  person  who 
negbgenUy  violates  section  301.  302.  30& 
307. 306.  318  or  405  of  the  Act  or  any 
permit  condition  or  limitation 
implementing  any  of  these  sections  in  an 
NPDES  permit  or  any  requirement 
imposed  in  a  pretreatment  program 
under  section  402(aK3)  or  4^bK8). 
Negligent  violations  of  these  provisions 
are  sub^t  to  criminal  penalties  of 
$2,500  to  S25,000  per  day  of  violation  or 
up  to  one  year  in  prison,  or  both.  A 
second  offense  mider  these  provisioiu 
may  be  subfect  to  penalties  of  not  more 
than  $50,000  per  day  of  violation  or 
imprisonment  of  up  to  two  years,  or 
both. 

Section  312  of  the  WQA  also  amemk 
section  309(c)  of  the  CWA  by  increasmg 
the  criminal  penalties  for  knowing 
violations  of  sections  301.  302,  306,  307. 
306.  316  or  405  of  the  Act  or  any  permit 
condition  or  limitation  implementing  any 
such  section  in  an  NPIKS  permit  or  any 
requirement  imposed  in  a  pretreatment 
program  under  section  402(a)(3)  or 
402(b)(^.  Knowing  violations  of  these 
provisions  are  si^^t  to  criminal 
penalties  of  $54)00  to  $504)00  pa-  day  of 
violatioD  or  op  to  three  years  in  prison, 
or  both.  A  second  offense  under  these 
paragraphs  may  be  subject  to  penalties 
of  not  more  than  $1004)00  per  day  of 
violatioo  or  imprisonment  of  up  to  six 
years,  or  both. 

Hie  WQA  also  creates  a  new  dass  of 
knowing  violations.  In  the  event  of  a 
knowing  violation  placing  anotiier 
person  in  imminent  danger  of  death  or 
seriooa  bodily  iajory,  individuals  are 
subject  to  penalties  of  up  to  IS  years  in 
prison  or  fines  of  up  to  $250,000,  or  both. 
OrganizatioDs  are  subject  to  fmes  of  up 
to  $1  ndtlion.  faM^viduals  committing  a 
second  offense  under  tMs  paragraph 
may  be  subject  to  penalties  of  not  more 
than  $50a000  or  30  years  in  prison,  or 
both.  Organizatians  are  sobfect  to  fines 
of  up  to  $2  mlHion.  Section 
309(cK3KI^i!i)  of  the  CWA  defines  the 
term  "organization"  for  the  purpose  of 
this  provisioR. 

Section  314  of  the  WQA  adds  section 
309(g)  to  the  CWA.  This  provision 
allows  the  Administrator  to  assess 
administrative  penalties  against  persons 
violating  section  301,  302,  306.  367.  306, 
316  or  405  of  this  Act  or  any  permit 
condition  or  Hmitatioa  implementing  any 
such  section  in  a  jpermit  issued  ender 
section  402.  Section  314  also  provides 
administrative  penalty  authority  for 
violations  of  State-issued  permits  under 
CWA  section  404.  Tbday's  rulemaking, 


however,  does  not  address  penalty 
authority  for  violations  of  section  404. 
Section  314  creates  two  classes  of 
penalties.  Penalties  for  Class  I  violations 
are  not  to  exceed  $104)00  per  violation, 
with  the  maximum  amoxmt  assessed  not 
to  exceed  $254)00.  Penalties  for  Qass  n 
violations  are  not  to  exceed  $104)00  per 
day  for  each  day  during  which  tiie 
violation  continues,  with  the  maximum 
amount  not  to  exceed  $125,00a 

EPA  is  revising  {  122.41(a)  (2)  and  (3) 
to  reflect  these  changes.  Section  122.41 
sets  out  standard  conditions  that  must 
be  included  in  all  permits.  This  Imyu^gy 
merely  puts  permittees  on  notice  as  to 
the  applicable  enforcement  provisions  of 
the  CWA. 

Section  312(cK4)  of  the  WQA 
increases  the  maximum  penalty  for 
knowingly  making  any  false  statements 
from  six  months  to  two  years.  The 
existing  fine  of  not  more  than  $104)00  for 
first  time  false  statements  remaina 
unchanged,  but  maxunum  penalties  are 
doubled  for  second  offienaes.  EPA  is 
revising  the  language  set  out  in 
S  122.41(jK5)  to  reflect  tke  requirements 
of  the  WQA. 

F.  Anti-Bocksliding 

EPA  regulations  in  i  122.44(1)  have 
generally  prohibited  the  iesHSiMii  of  a 
permit  widi  timitatioBS  leas  atrti^ent 
than  those  in  the  previous  permit  except 
in  certain  drcamstanoes.  libe  primary 
application  of  these  rales  has  bera  to 
prohibit  backsliding  from  pemita 
written  on  a  case-t>y-ca8e  basis  under 
CWA  section  40Z(8M1)  wing  beet 
professional  judgment  (BPf)  to  less 
stringent  subsetiuently  promalgated 
effluent  limitations  guidelines  (see 
( 122.44(1X2)). 

In  section  401  of  the  WQA.  Congress 
added  section  402(o)  to  the  CWA  to 
clarify  the  Congressional  intent  that 
backsliding  from  BPf  limits  to  soch 
subsequent  guidefines  was  prohibited.      ^ 
Congress  also  hated  several  exceptions 
to  the  prohibition.  In  general,  these 
exceptions  tracked  the  existing  NPDES 
anti4MckslidiBg  rales  apphcable  to  BP) 
permits.  However,  some  of  the 
exceptions  have  been  changed  or 
limited  by  the  amendment  and  today's 
rulemaking  is  revieing  ||  122^44(1K2) 
and  t22.62(a)  to  reflect  ttieae  fKffierencea. 
Specifically,  f  122.62(aXlS)  which 
allowed  a  BPf  permit  to  be  awdified  due 
to  excessive  costs  is  not  authorized  by 
the  statute  and  is  being  deleted.  The 
other  exceptions  in  1 12244(1X2)  are 
being  conformed  to  &e  amendment  In 
addition.  EPA  is  adding  the  hmitation 
from  CWA  section  402(oK3)  prohibiting 
the  issuance  of  a  permit  less  stringent 
than  CKfsting  effhient  gokleHnes  or 
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applicable  State  water  quality 
■twidardt. 

The  WQA  also  adds  a  prohibition 
against  backsliding  from  water  quality- 
based  permits  except  in  limited 
circumstances.  Today's  revision  does 
not  implement  this  prohibition.  EPA 
plans  to  propose  rules  to  implement  the 
prohibition  against  backsliding  from 
water  quality-based  permit  limits  in  the 
near  future.  EPA's  regulation  at 
i  122.440)(1]  restricU  backsliding  in 
cases  not  covered  by  the  WQA 
amendments.  EPA  is  not  olanning  any 
rulemaking  to  revise  this  broader 
prohibitioa.  .         .     , 

C  Inspection  and  Entry 

In  Section  310  of  the  WQA  (amending 
I  306  of  the  CWA)  Congress  confirms 
EPA's  practice  of  allowing  contractors 
to  represent  the  Administrator  for 
purposes  of  entering  and  inspecting 
pwmitted  facilities.  The  rule 
promulgated  today  revises  EPA's 
existing  standard  permit  conditions  on 
entry  and  inspection  under  Section  306 
(1 122.41(i)  of  the  regulations)  to  insert 
fikB  statutory  language  from  Section  3ia 

H.  Sewage  Siudg9 

l^evioaaty,  the  CWA  regulated  sludge 
Ifaroo^  the  NPOBS  program  only  wiken 
IIm  shidge  was  discharged  into  suifaoe 
water  tnm  a  point  source.  In  the  case  ot 
pubUdy  owned  treatment  works,  the 
CWA  prolUbitwl  disposal  of  sludge 
except  in  acoordanoe  with  national 
criteria  coatroUlng  dispoeaL  Section  406 
of  the  WQA  amends  section  406  of  the 
CWA  to  expand  die  applicabUity  of  the 
sewage  sludge  criteria  promulgated 
under  this  section  to  Include  sludge  from 
any  treatment  works  that  treats 
doneetic  sewage^  whether  publicly  or 
privately  owned.  Further,  the 
amandnumts  direct  that  any  NFDES 
permits  isaoed  must  inchide  the  sewage 
sludge  criteria.  Today's  rulemaking 
revises  existing  1 122.44(o)  by  inserting 
a  phrase  to  speid^  all  treatmaiit  works 
treatJagdeaMStic  sewage  are  subject  to 
Battooal  rafulattoos  controlling  its 
dispoeaL  Two  future  rulemakings  will 
establish  BPA's  sludge  naaageaent 
program.  One  rulemaking  will  propose 
technical  standards  for  the  use  sjkI 
disposal  of  sewage  sludge;  the  otherwiU 
establish  sludge  permitting  requiranentsr 
and  requirements  for  approving  state 
sludge  management  programs.  A 
profwsal  for  this  second  rulemaking 
appeared  at  53  FR  7042  (March  9. 1968). 

L  ParlkU  Nn)ES  Prograav 

Sectioa  409  of  the  WQA  amends 
CWA  section  40Z  to  allow  Stotes  to  seek 
partial  NFDES  approval  in  certain 
drcwnstanoes.  Putial  app<vval  is 


approval  of  a  program  which  does  not 
indude  NFD^  pretreatment  and 
federal  facilities  authority  over  all 
facilities  in  the  State  subject  to  these 
programs.  The  amendment  provides  for 
two  types  of  partial  program  approval. 
The  firet  is  intended  for  circumstances 
where  jurisdiction  over  all  direct  and 
indirect  wastewater  discharges  in  the 
State  is  split  between  two  or  more  State 
agencies.  The  amendment  requires  the 
program  to  cover  at  a  minimum 
administration  of  a  major  category  of 
discharges  Into  the  navigable  waters  of 
the  State.  The  partial  program  must  also 
represent  a  si^iificant  and  identifiable 
part  of  the  Stete  program  required  by 
CWA  i  40^).  and  encompass  all 
discharges  under  the  jurisdiction  of  the 
State  agency  or  agencies.  The  second 
type  of  partial  program  authorized  is  the 
"partial  and  phasMl"  program.  This 
requires  initial  approval  of  a  major 
component  of  a  State  program  (which 
also  must  represent  a  significant  and 
identifiable  part  of  the  Stete  program), 
with  the  Stete  assuming  the  remaining 
program  elemenU  in  phases.  A  State 
dioosing  this  latter  approach  must 
submit  a  plan  for  assumption  of  the  full 
program  by  a  specified  date  not  more 
than  S  years  after  submission  of  the 
partial  program.  To  distinguish  between 
the  two  types  of  partial  programs 
authorized  by  the  WQA.  EPA  will  refer 
to  the  first  as  '^partial"  and  the  latter  as 
"phased^  in  this  and  subsequent  rides. 

The  existing  regulation  at  1 123.1(g) 
expressly  prohibite  EPA  frtHn  approving 
partial  programs.  As  a  first  step  towards 
implamen^ig  the  amendment  today's 
rule  deletes  the  existing  regulatory 
provlsioa  prohibiting  partial  programs  in 
1 123.1(g)  and  revises  that  provision  to 
dartfy  mat  BPA  will  not  accept  partial 
or  phased  program  submissions. 

BPA  Witt  propose  additional  rules  that 
wiD  explain  bow  a  Stete  can  apply  for 
and  receive  partial  or  phased  program 
authority  In  a  future  rulemaking. 

/  304(0  Toxk  Control  Strategies 

Sectioa  306  of  die  WQA  amends 
CWA  section  304  by  oeathig  a  new 
sectioa  3040).  This  provision  requires 
States  to  develop  lists  of  impaired 
waters,  ldBlltlfy^[>oint  sources  and 
amounte  of  poUutante-they  discharge 
that  cause  violations  of  water  quality 
standards  and  develop  and  implement 
individual  control  strategies  for  each 
such  point  source.  The  Agency  Is 
preparing  a  companion  rulemaking  that 
will  address  more  completely  the 
requirements  of  1^04(1). 

1.  Identification  of  Polluted  Waters 

Parapaph  (A)  of  Section  3040)(1) 
requires  States  to  submit  to  EPA  two 


liste  of  waters.  These  lists  include  those 
waters  within  the  Stete  which,  after 
application  of  BAT  or  BCT.  cannot 
reasonably  be  anticipated  to  attain  or 
maintain  (i)  State  water  quality 
standards  adopted  under  section 
303(c)(2)(B).  due  to  toxic  pollutants;  or. 
(ii)  the  water  quality  goals  of  the  CWA. 

The  list  prepared  under  paragraph 
(A)(ii)  includes  all  waters  affected  by 
toxic,  conventional,  and  non- 
conventional  pollutants  from  point  and 
non-point  sources.  It  includes  all  waters 
whose  designated  uses  are  less  than  the 
Rshable/swinunable  goals  of  the  CWA 
as  well  as  those  that  are  not  meeting 
water  quality  standards  for  established, 
designated  uses.  The  list  prepared  under 
paragraph  (A)(i)  is  a  subset  of  the  list    . 
required  by  paragraph  (A)(ii)  and 
identifies  only  segmento  where 
promulgated  State  water  quality 
standards  are  not  being  met  due  to  toxic 
pollutants.  These  two  Usts  must  be 
submitted  to  EPA  not  later  than 
February  4, 1968.  ^ 

Paragraph  (B)  of  section  304(1)(1)       . 
requires  each  State  to  submit  a  list  of 
waters  for  which  the  State  does  not 
expect  the  "applicable  standard"  under 
section  303  of  the  CWA  to  be  achieved 
after  the  requiremento  of  technology- 
based  treatment  standards  are  met  due 
entirely  or  substantially  to  the  point 
source  discharge  of  any  toxic  poUutenU 
listed  under  section  307(a)  of  the  CWA. 
This  list  is  also  a  subset  of  the  (A)(ii) 
list 

Paragraph  (C)  of  section  3O40H1) 
requires  States  to  determine,  for  each 
water  body  on  the  paragraph  (B)  list  the 
specific  point  source  discharges  of  toxic 
poUutante  believed  to  be  preventing  or 
impairing  water  quality.  The  Stetes  must 
also  identify  the  amount  of  each 
pollutant  discharged  by  each  point 
source  identified  in  paragraph  (C).  Like 
the  three  liste  developed  under 
paragraphs  (A)  and  (B).  the  point 
sources  identified  under  paragraph  (C) 
must  be  submitted  to  EPA  no  later  than 
February  4. 1989. 

Paragraph  (D)  of  section  304(lMl) 
requires  Stetes  to  submit  Individual 
control  strategies  for  each  segment 
Identified  on  tiie  list  required  by 
paragraph  (B)  to  EPA  by  February  4. 
1968.  The  amendment  requires  that 
these  control  strate^es  contain  effluent 
limitations  which  will  result  In 
achievement  of  the  applicable  water 
quality  standard  as  soon  as  possible,  but 
in  no  event  later  than  3  years  after 
establishment  of  the  stivtegy  Oune  4, 
1992  at  the  latest).  At  section  304(1)(2). 
the  amendaient  requires  the 
Administrator  to  approve  or  disapprove 
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contiYil  strategies  submitted  by  States 
by  no  later  than  June  4, 1989. 

Today's  rulemaking  codifies  the 
requiremente  contained  in  section 
304(l)(l)  (A).  (B)  and  (C)  at  S  130.10  of 
the  regulations.  Section  304(1)  (1)(D)  and 
(2)  is  codified  by  today's  rulemaking  in  a 
new  section  of  the  regulations  at 
S  123.46. 

In  order  to  meet  the  deadline  in 
paragraphs  (A),  (B)  and  (C)  of  section 
304(1)(1),  a  draft  final  EPA  guidance 
document,  "Implementation  of 
Requiremente  under  Section  304(1)  of  the 
Clean  Water  Act  As  Amended"  (Sept 
1987)  allows  States  to  use  existing  aad 
readily  available  data  to  develop  the 
required  liste  of  waters.  At  the  same 
time.  States  should  continue  to  gather 
new  data  under  existing  programs 
where  important  information  gaps  exist 
The  toxics  control  program  will  continue 
to  address  emerging  problems  and 
ensure  prevention  of  water  quality    ' 
impairment  due  to  toxicity  even  after 
section  304(1)  deadlines  have  been  met 

2.  EPA  Review  of  Individual  Contix>l 
Strategies 

Section  304(1)(3)  addresses  EPA 
review  of  State  individual  contirol 
sb-ategies  and  is  codified  at  S  123.46(b). 
Section  304(1)(3)  requires  EPA  to 
implement  the  requiremente  of  section 
304(lKl)  where  a  State  fails  to  submit  a 
control  strategy  or  where  EPA  does  not 
approve  a  control  strategy  submitted  by 
the  Stale.  The  statute  requires  EPA  to 
perform  these  tasks  within  one  year  and 
120  days  after  the  date  States  are 
required  to  submit  individual  control 
strategies  to  EPA.  Thus,  where  EPA 
action  is  required  under  this  provision, 
the  Agency  must  carry  out  these  tasks 
by  June  4,  T990. 

Where  EPA  hnplemente  the 
requirements  of  section  304(l)(l),  EPA 
must  also  consider  listing  those  "waters 
for  which  any  person  submits  a  petition 
for  listing.  Today's  rule  adds  a  new 
provision  at  S  123.46  to  implement  this 
requirement 

K.  New  Source — Preconstruction  Ban 

EPA's  existing  regulation  at 
5  122.29(c)  (4)  and  (5)  addresses 
requirements  for  new  sources  and  new(  .  . 
dischargers.  Section  (jc)(4)(i>ippohihtte  ..... 
on-site  constructioi^  of  a  aew  source,  for-  ,i 
which  an  EnvironmeotAl  Impapt   ...     \ 
Statement  (EIS)  undetthe  NaUojaal,. ,.-..; 
Environmental  Policy.Act  (NEPA1.1S..  :;. . 
required  prior  JtQ  final  Agency  iSction  in 
issHingaa  NPDES.permit  Seotion  (c)(5) ... 
provides  that  yioI^tiopL^pf  the  QH-site     , 
construction  ban  is  grounds  fprpermit 
denial.  : :  .  i   ■ 

The  United  States  Court  of  Appeals 


for  the  District  of  Columbia  Circuit 
recently  ruled  on  the  vaUdity  of  the  on- 
site  construction  ban  for  new  sources  in 
Natural  Resources  Defense  Council  v. 
Environmental  Protection  Agency,  822  F. 
2d  104  (D.C.  Cir..  1987).  The  court  held 
that  the  construction  ben  exceeded  the 
agency's  authority  under  either  the 
Qean  Water  Act  or  NEPA.  and  that  EPA 
therefore  lacks  authority  to  ban 
construction  of  new  sources  pending 
permit  issuance.  Accordingly,  the  court 
granted  the  petition  for  review  of  this 
issue. 

In  response  to  the  decision  of  the 
Court  of  Appeals  for  the  D.C.  Circuit 
EPA  is  removing  {  122.29(c)  (4)  and  (5) 
from  the  existing  NPDES  regulations. 
EPA  will  address  these  Issues  in 
subsequent  rulemaking. 

L  Corrections  .'.'      .    . 

Today's  rulemaking  also  correote 
inadvertent  omissions,  erroneous 
internal  cross-references,  and 
typographical  errors  in  the  regulations. 

IIL  Regulatory  Analysis 

A.  Executive  Order  12291:  Regulatory 
Impact  Analysis 

Executive  Order  12291  requires  each 
Federal  agency  to  determine  if  a 
regulation  is  a  "major"  rule  as  defined 
by  the  Order  and  "to  the  extent 
permitted  by  law,"  to  prepare  and 
consider  a  Regulatory  Impact  Analysis 
(RIA)  in  connection  with  every  major 
rule.  The  regulation  promulgated  today 
is  not  a  major  rule,  and  therefore  is  not 
subject  to  the  Regulatory  Impact 
Analysis  (RIA)  requirement.  This  rule 
does  not  make  changes  in  the  existing 
law,  but  merely  inserts  the  WQA 
provisions  into  the  rules.  This  package 
does  not  incur  more  than  $100  million  in 
coste  and  fails  to  qualify  as  a."mai.or" 
rule  under  that  standard. 

B.  Regulatory  Flexibility  Act      • 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  requires  each  Federal 
agency  to  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  when  it 
promulgates  a  final  rule.  (5  U.S-C.  604). 
The  purpose  of  the  RFA  is  to  describe 
the  effect^.the  regulations  will  have  on. 
small  .entities  and  sxa.mine  alternatives., 
that  may  reduce  these  effects-'EPA  haa 
determined  the  Agency  does  not  have  to 
prepare  a  RFA  to  determine  the  impact... 
of  today's  regulaHon  pn  State  NPDES .    . 
programs  and  the  yvaste-rdischarging ,. , ... 
industries  because  today's  rule  is  merdly  , 
a  technical  amendment  impleraeniing ...    , 
those  provisions  in  the  1987  WQA  that 
do  not  require  additibnal  interpretation' 
or  comments.  EPA  has  condeded  that 


these  amendmente  will  not  cause  a 
significant  impact  on  small  entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is 
intended  to  minimize  the  reporting 
burden  on  the  regulated  community  as 
well  as  minimize  the  cost  of  Federal 
information  collection  and 
dissemination.  There  are  no  information 
collection  requiremente  triggered  by  this 
rule  except  for  the  listing  requirements 
for  Stete  waters  required  by  CWA 
section  304(1)(1)  and  implemented  in 
today's  rulemaking  at  40  CFR  123.46. 
The  public  will  have  the  opportunity  to 
comment  on  this  information  collection 
requirement  in  a  companion  rulemaking 
more  fully  implementing  the 
requiremente  of  section  3O40).  . 
List  of  Subjecto 
40  CFR  Part  122 

Administrative  practice  and 
procedure;  Air  pollution  control; 
Hazardous  materials;  Reporting  and 
recordkeeping  requirements;  Waste 
treatment  and  disposal;  Water  pollution 
control;  Water  supply;  Confidential 
business  information. 

40  CFR  Part  123 

Hazardous  materials;  Indians-lands; 
Reporting  and  recordkeeping 
requirements;  Waste  treatment  and 
disposal;  Water  pollution  control;  Water 
supply;  Intergovemmentel  relations; 
Penalties;  Confidential  business 
information.  .' 

40  CFR  Part  124 

Hazardous  materials;  Waste 
treatment  and  disposal;  Water  pollution 
control;  Water  supply;  Indians-lands. 

40  CFR  Part  125  . 

}NateT  pollution  control;  Water 
treatment  and  disposal. 

40  CFR  Part  130 

Water  quality  standards. 

40  CFR  Part  403 

Confidential  business  information; 
Reportic^  and  recordkeeping  ,^..z 

requirements;  ^yaste, treatment  and..  j.V.. 
disposal:  Water  pollution  control  .      :  ,.. 

Date: December  15;  198a     ••=:  =  '*  • ' ':•  — 

LeeM.Thoi*aii.  •■  '   ■' ■"   •      ' 

:    .  -       .  .    !   ;:r..v  '.  .  .".    ••-.  i 

Administrator. 

For  the  reasons  set  out  in  the    *'     ■*' 

Preamble,.ChaplerIofTitie40o{tbe-.:; 

Code  of  the  federal  Regulations  is 

amended  as  follows:- 


\*.  ,■; 
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PART  tSa^-CFA  AOMMSTEREO 
PERMIT  PROOfUlfB;  THE  NATIONAL 
POLLUTANT  DBCHAfKkE 
ELIMINATION  SYSTEM 

1.  The  Mrtkority  dtatioo  for  Pwt  122 
contiaite*  to  nmd  at  foUows: 


AutlMrilr  Tk»  Oma  W««OT  Act  SS  O&C 

2.  Swtioa  122.2  i*  aaea^ed  by 
revising  tka  definition  of  "point  •ource" 
and  "atate"  to  read  aa  foUows: 

I122J    DeWwmone. 

•  •        •        •        • 

Point  source  means  any  (fiscemibie, 
confined,  and  (Bscrefe  conveyance, 
incledfaig  bot  not  Hmited  to.  any  pipe, 
ditdi.  cfaaiinel.  tunneL  condeit,  wefi. 
discrete  fissiire,  container,  rolling  stock, 
concentrated  anina)  Isec&ng  operation, 
landfill  leachate  collection  syslam. 
vessel  or  other  floating  craft  from  which 
pollutants  are  or  may  be  discharged. 
This  term  does  not  inckide  retwn  Qow* 
from  irrigated  a^ailtaiie  or  ayiceheral 
storm  «»ater  r«ao£L  (Sec  1 12Z3). 

«  *  *  •  * 

Stole  ne^  Mgr  of  the  SO  States,  the 
District  a<  Cotnabte.  Guam,  the 
Commonwealth  of  Puerto  Rica  the 
Virgin  Islands,  American  Samoa,  the 
Commonwealth  of  the  Nuithem  Mariana 
Islands,  and  the  Trust  Tenltory  of  the 
Pacific  Islands. 

•  •        •        «        • 

3.  Sactim  122.2  ia  amended  bgr 
revising  paragraph  (e)  to  read  aa 
foUows: 


|12U 


(e)  Any  introduction  of  poDutants 
from  non  poM-eource  agrkaltarat  and 
sihrlcaitaral  adMtiea.  IndecBag  atom 
water  namfffraHi  erdMeda.  cakfvated 
cropa,  pastures,  range  lands,  and  foceat 
lands,  but  not  discharges  fit)m 
concentrated  aiiiwel  wading  operetiaae 
as  defined  in  1 122.23.  dttdiargea  froa 
concentrated  aquatic  animal  production 
facilities  as  defiioed  in  i  122.21, 
discharges  to  aqaacaltuie  proiecta  aa 
defined  in  {  122.25.  and  discharges  &t)m 
sUvicultural  point  sources  ee  defined  in 
1122.27. 


4.  Seetion  12121  ia  unended  by 
reviaing  patagrapha  (aiK^)*  M(2). 
(mX3).  (mH4).  (n)(21  and  (o)  to  read  as 
foOows: 


f  IStXt    AppCcatton 

ito 


ttnjst 


(m)  *  *  / 

(Ij  rUMIBHMHMMjr  Biff9t9HtfOCtOttm 

(i)  A  request  for  a  vartaace  Mead  aa 
the  presence  of  "fundamentally  different 


factors'*  frofls  thoae  on  which  the 
effluent  Rmitationa  guideline  was  based 
shall  be  filed  as  foHows: 

(A)  For  a  request  brm  beet 
practicable  controi  technology  cturentfy 
available  (BFT),  by  the  doee  of  the 
pubHc  conunent  period  under  1 134.10. 

(B)  For  a  request  from  best  available 
tednology  acoxMoycaUy  achievable 
(BAT)  and/or  best  canvcntioaal 
pollutant  control  technology  (BCT),  1^ 
no  later  than: 

(7)  |idy  S,  ISaOl  for  a  reqMSl  bued  OB 
an  effluent  limitation  guideline 
promulgated  before  P^nwy  4.  Ifl87.  to 
the  extant  July  3. 19ae  ia  not  later  dian 
that  provided  under  pceviooaty 
promulgated  regnlatkma:  or 

(2)  180  days  after  the  date  on  wfaicfa 
an  effluent  limitatiatt  yndeline  ia 
published  in  the  Federal  Register  for  a 
request  based  on  an  effluent  limitation 
guideline  promulgated  on  or  after 
February  4. 1987. 

(ii)  The  requaat  aliall  ex^am  bow  the 
requireoMBta  of  the  applicable 
regulatory  and/or  statutory  criteria  have 
been  met. 

(2)  NoiKfMnntional  poUatamtM.  A 
request  for  a  variance  from  the  BAT 
requirements  for  CWA  section 
301(b)(2)(F)  poOutants  (commonly  caBad 
"non-conventionaT  pollutants)  pursuant 
to  section  3in(c)  of  CWA  because  of  the 
economic  capability  of  the  owner  or 
operator,  or  poreuant  to  section  d01{s^  of 
the  CWA  (provided  however  that  a 
I  301(^  varianoe  may  only  be  requested 
for  ammonia;  chlorine,  colon  iron:  total 
phenols  (4AAP)  (when  detennined  by 
the  Administrator  to  be  a  poOutant 
covered  by  section  3(R(b)(2XPD  and  any 
other  poOotant  which  the  Administrator 
Usts  under  section  3(R(g)(4}  of  the  CWA) 
must  be  made  as  foBows: 

(!)  iW  thcee  requests  for  a  variance 
frt>m  an  effluent  limitation  baaed  upon 
an  effluent  limitation  goideHne  by? 

(A)  SubmitMog  aa  faotial  request  to  die 
Rc^onal  Administrator,  as  well  as  to 
the  State  Director  if  apiriieable,  stating 
the  name  of  the  discliitrger,  the  permit 
number,  the  ootfrifl  nnmberfs),  the 
applicable  effluent  gnideHne.  and 
whether  the  (fischaiger  is  requesting  a 
section  301(c)  or  section  301^ 
modification  or  both.  This  request  must 
have  been  ffled  not  later  than: 

(/)  September  25, 1978,  for  a  poHatant 
which  is  controlled  by  a  BAT  effluent 
limitation  guideline  promulgated  before 
December  27. 1977;  or 

(2)  2TOdays  aRei  promutgation  of  aa 
applicable  efflaeiil  limitation  guideline 
for  geraennee  ptoniutgateo  after 
De<»nber  27, 1977:  and 

(B)  Sabudltlug  a  completed  reqaest  no 
later  IIhui  tliedoee  of  me  public 
comment  period  under  i  124.10 


demonstrating  that  the  requirements  of 
S  124.13  and  Ae  applicable  requiremenU 
of  Part  125  have  been  met 
Notwithstanding  this  provisioa  the 
complete  application  for  a  request  under 
section  301(gJ  shall  be  filed  180  days 
before  EPA  must  make  a  decision 
(unless  the  Regional  Division  Director 
estabUshes  a  akorter  or  longer  period), 
(ii)  For  thoae  requests  for  a  variance 
from  effluent  limitations  not  based  oo 
effluent  limitation  guidelines,  the 
request  need  only  coaipty  with 
paragraph  (n)(2)(i)(B]  of  this  section  and 
need  not  be  preceded  by  an  initial 
request  under  paragraph  (mK2Xi)(A)  of    i 
this  section.  ! 

(3)  Deiay  ia  coaatructioa  ofPOTW. 
An  extension  under  CWA  section 
301(iK2)  of  the  statutory  deadlines  in 
section  301  (b)(lUA)  or  (bMlMQ  of  the 
CWA  based  on  delay  in  completion  of  a 
POTW  into  which  the  source  is  to 
discharge  nuist  have  been  requested  on 
or  before  |une  20. 1978  or  180  days  after 
the  relevant  POTW  requested  an 
extension  under  paiagiaph  (nK2)  of  this 
section,  whichever  is  later,  but  in  no 
event  may  this  date  have  been  later  than 
]anuary  SfL  19M.  The  request  ahell 
explain  bow  fee  lequiremeala  of  40  CWt 
Part  125.  Sdbpart  I  iMnre  beca  net 

(4)  Imtarative  tBdmoiogj.  An 
extension  nolBe  CWA  section  381  (k) 
frt>ai  the  alatatary  deadhne  of  section 
301(bN2)(A)  for  baal  cvaiabla 
technology  or  30tO>X2XE)  for  beat 
convenlioaal  piiiialant  antral 
technologjr.  based  on  tLe  use  of 
innovativa  technology  may  be  reqested 
no  later  than  the  cloae  of  the  pobttc 
comiaeal  peiiad  ander  1 12d0  for  the 
dischaiger'a  iaitial  penait  reqairiag 
compliance  with  section  301(b)f2XA)  or 
301(b)(2)(E).  The  request  shaB 
demoastrate  that  the  reqairefBents  of 

t  IMJS  and  Part  12&  Subpart  C  have 

becnmet  ■ 

•        •        •        •        •  I 

(n)-  •  • 

(2)  Delay  in  construction.  An 
extenaion  under  CWA  scctioo  301(i)(l) 
of  the  statutory  deadlines  in  CWA 
section  301  (b)(1)(B)  or  (bKl)(C)  based 
on  delay  in  the  construction  of  the 
POTW  must  have  been  requested  on  or 
before  August  3, 1987. 

(3)*  *  • 

(o)  Expedited  variance  procedures 
and  time  extensions.  (1) 
Notwithstanding  the  time  requirements 
in  paragraphs  (m)  and  (n)  of  this  section, 
the  Director  may  notify  a  permit 
applicant  before  a  draft  permit  is  issued 
under  1 1M.0  that  the  draft  permit  will 
likely  contain  limitations  which  are 
eligible  fer  variances.  In  the  notice  the 
Director  may  require  the  applicant  as  a 


igjtfttfr- 
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condition  of  consideration  of  any 
potential  variance  request  to  submit  a 
request  explaining  how  the  requirements 
of  Part  125  applicable  to  the  variance 
have  been  met  and  may  require  its 
subir.issicn  within  a  specified 
reasonable  time  after  receipt  of  the 
notice.  The  notice  may  be  sent  before 
the  permit  application  has  been 
subniiiied.  The  draft  or  final  permit  may 
contain  the  alternative  limitations  which 
may  become  effective  upon  final  grant 
of  the  variance. 

(2)  A  discharger  who  cannot  file  a 
timely  complete  request  required  under 
paragraph  (m)(2)(i){B)  or  (m)(2)(ii)  of  this 
section  may  request  an  extension.  The 
extension  may  be  granted  or  denied  at 
the  discretion  of  the  Director. 
Extensions  shall  be  no  more  than  6 
months  in  duration. 

5.  Section  122.26  is  added  to  read: 

9122.26    Stonn  water  dtoctiarges 
(appfcable  to  State  NPOES  pcoyama,  see 
8octton123.2S). 

(a)  Permit  requirement  (1)  Prior  to 
October  1, 1982,  a  permit  shall  not  be 
required  for  a  discharge  composed 
entirely  of  storm  water,  except  for 

(i)  A  discharge  with  respect  to  which 
a  permit  has  been  issued  prior  to 
February  4, 1987; 

(ii)  A  dischai^ge  associated  with 
industrial  activity. 

(iii)  A  discharge  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  250,000  or  more; 

(iv)  A  discharge  bom  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  100.000  or  more  but  less 
than  250.000; 

(v)  A  discharge  which  the 
Administrator  or  the  State,  as  the  case 
may  be,  determines  contributes  to  a 
violation  of  a  water  quality  standard  or 
is  a  significant  contributor  of  pollutants 
to  waters  of  the  United  States. 

(2)  Permits  for  discharges  firom 
municipal  separate  storm  sewers  may 
be  issued  on  a  system  or  jurisdiction- 
wide  basis. 

(3)  The  Administrator  shall  not 
require  a  permit  under  this  section,  nor 
shall  the  Administrator  directly  or 
indirectly  require  any  State  to  require  a 
permit  for  discharges  of  storm  water 
runoff  from  mining  operations  or  oil  and 
gas  exploration,  production,  processing, 
or  treatment  operations  or  transmission 
facilities,  composed  entirely  of  flows 
which  are  from  conveyances  or  systems 
of  conveyances  (including  but  not 
limited  to  pipes,  conduits,  ditches,  and 
channels)  used  for  collecting  and 
conveying  precipitation  runoff  and 
which  are  not  contaminated  by  contact 
with  or  do  not  come  into  contact  with 


any  overburden,  raw  material. 
intermediate  products,  finished  product, 
byproduct  or  waste  pivducts  located  on 
the  site  of  such  operations, 
(b)  [Reserved]. 

S  122.29    [Amended] 

6.  Section  12Z29  is  amended  by 
removing  subparagraphs  (c)  (4)  and  (5). 

7.  Section  122.41  is  amended  by 
revising  paragraphs  (a)(2).  (i) 
introductory  text  and  (j)(5)  and  by 
adding  paragraph  (a)(3]  to  read  as 
follows: 


$122.41    CondWons  n>p8cable  to  at 
permita  (appWcable  to  State  programs,  see 
S  123.25) 

(a)  •  *  * 

(2)  The  Clean  Water  Act  provides  that 
any  person  who  violates  section  301, 

302,  306,  307,  308.  318  or  405  of  the  Act 
or  any  permit  condition  or  hmitation 
implementing  any  such  sections  in  a 
permit  issued  under  section  402,  or  any 
requirement  imposed  in  a  pretreatment 
program  approved  under  sections 
402(a)(3)  or  402(b)(8)  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  each  violation.  The 
Clean  Water  Act  provides  that  any 
person  who  negligently  violates  sections 
301,  302,  306,  307.  308.  318.  or  405  of  the 
Act  or  any  condition  or  limitation 
implementing  any  of  such  sections  in  a 
permit  issued  under  section  402  of  the 
Act  or  any  requirement  imposed  in  a 
pretreatment  program  approved  under 
section  402(a)(3)  or  402(b)(8)  of  the  Act 
is  subject  to  criminal  penalties  of  $2,500 
to  $25,000  per  day  of  violation,  or 
imprisonment  of  not  more  than  1  year, 
or  both.  In  the  case  of  a  second  or 
subsequent  conviction  for  a  negligent 
violation,  a  person  shall  be  subject  to 
criminal  fwnalties  of  not  more  than 
$5aOOO  per  day  of  violation,  or  by 
imprisonment  of  not  more  than  2  years, 
or  both.  Any  person  who  knowingly 
violates  such  sections,  or  such 
conditions  or  limitations  is  subject  to 
criminal  penalties  of  $5,000  to  $50,000 
per  day  of  violation,  or  imprisonment  for 
not  more  than  3  years,  or  both.  In  the 
case  of  a  second  or  subsequent 
conviction  for  a  knowing  violation,  a 
person  shall  be  subject  to  criminal 
penalties  of  not  more  than  $100,000  per 
day  of  violation,  or  imprisonment  of  not 
more  than  6  years,  or  both.  Any  person 
who  knowingly  violates  section  301,  302, 

303,  306,  307,  306,  318  or  405  of  the  Act 
or  any  permit  condition  or  limitation 
implementing  any  of  such  sections  in  a 
permit  issued  under  section  402  of  the 
Act  and  who  luiows  at  that  time  that  he 
thereby  places  another  person  in 
imminent  danger  of  death  or  serious 


bodily  injury,  shall,  upon  conviction,  be 
subject  to  a  fine  of  not  more  than 
$250,000  or  imprisonment  of  not  more 
than  15  yrars,  or  both.  In  the  case  of  a 
second  or  subsequent  conviction  for  » 
knowing  endangerment  violation,  a 
person  shall  be  subject  to  a  fine  of  nol 
more  than  $500,000  or  by  imprisonment 
of  nol  more  than  30  years,  or  both.  An 
organization,  as  defined  in  section 
309(c)(3)(B)(iii)  of  the  CWA,  shall,  upon 
conviction  of  violating  the  imminent 
danger  provision,  be  subject  to  a  fire  of 
not  more  than  $1,000,000  and  can  be 
fined  up  to  $2,000,000  for  second  or 
subsequent  convictions. 

(3)  Any  person  may  be  assessed  an 
administrative  penalty  by  the 
Administrator  for  violating  section  301. 
302,  306,  307.  308.  318  or  405  of  this  Act. 
or  any  permit  condition  or  limitation 
implementing  any  of  such  sections  in  a 
permit  issued  under  section  402  of  this 
Act  Administrative  penalties  for  Class  I 
violations  are  not  to  exceed  $10,000  per 
violation,  with  the  maximum  amount  of 
any  Class  I  penalty  assessed  not  to 
exceed  $25,000.  Penalties  for  Class  II 
violations  are  not  to  exceed  $10,000  per 
day  for  each  day  during  which  the 
violation  continues,  with  the  maximum 
amount  of  any  Class  II  penalty  not  to 
exceed  $125,000 

•  •  •  «  • 

(i)  Inspection  and  entry.  The  permittee 
shall  allow  the  Director,  or  an 
authorized  representative  (including  an 
authorized  contractor  acting  as  a 
representative  of  the  Administrator), 
upon  presentation  of  credentials  and 
other  documents  as  may  be  requirMi  by 
law.  to: 


(jl*  •  • 

(5)  The  Clean  Water  Act  provides  thai 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate  any 
monitoring  device  or  method  required  to 
be  maintained  under  this  permit  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  both.  If  a  conviction  of  a  person  is  for 
a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  is  a  fine  of  nol 
more  than  $20,000  per  day  of  violation, 
or  by  imprisonment  of  not  more  than  4 
years,  or  both. 


8.  Section  122.44  is  amended  by 
revising  paragraphs  (1)(2)  and  (o)  to  read 
as  follows: 
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•      «      •      •      • 

(2)  In  llie  case  of  eflhient  tinitatioiu 
established  on  the  basis  of  Section 
40Z(ain  VQ  ol  the  CWA.  a  peimit  may 
not  be  renewed.  retMsed,  or  uiuuined  on 
the  baste  off  eflraeBt  gokteflnn 
promdgalea  mder  section  3B4(I>| 
subiMH— at  I*  tba  oiigiuel  waaanee  of 
suefa  fttuiL  ta  ccitsin  efllaaBt 
UmitsMoaa  laUch  ■!•  lass  strtagant  tkan 
the  comiMnbia  efBuant  KmitatioBa  ia 
the  previous  permit 

(il  Exceptions— A  permit  with  respect 
to  which  paragraph  (1)(2l  of  this  section 
applies  may  be  renewed,  reissued,  or 
modified  to  oontain  a  less  stringent 
efRnent  Bmftatton  appBcable  to  a 
pollutant  if— 

{A}  Material  and  sobstantial 
altetalians  or  additions  to  the  permHted 
faeiBty  occurred  after  permit  raaoanee 
wbiefa  ia^fy  the  appKcatioa  of  a  less 
stihigani  efflvent  Uniitetiuii, 

(B)(7)  fatforaMtion  is  avaitabfo  whick 
was  no*  avaikbb  at  &m  time  of  pamH 
[  (other  tbaa  raviacd  regstaliana. 


effect  at  tha  tina  the  petmit  ia  renewed. 
I  ulssaail  IM  iiiitiiit  la  iw  rrsnt  Maj 
such  a  peimit  to  discharga  into  watsrs 
be  renewed  issued,  or  modfied  to 
contain  a  less  stringent  efBuent 
limitation  if  the  implementation  of  such 
limitation  would  result  in  a  violation  of 
a  water  ^oaHty  standard  under  section 
309  app^:abla  to  sudi  waters. 

(o)  Sewase  aAM%e  Requirements 
under  section  408  of  CW  A  governing  tha 
disposal  of  sewage  sludge  from  poblicly 
owned  treatment  works  or  any  other 
bvatinaat  waaks  toeating  doneatic 
sewage  for  any  aaa  for  which 
regulations  have  been  established,  in 
accordance  with  any  applicable 
regulations. 


IZ  Seelionl23.4aia added  to  read  aa 
follf 


guidaneaw  or  Isat  owtkoda)  and  arfaiek 
would  have  ioatified  tha  applicatiasi  of  a 
less  stringent  efikoit  linritatioD  at  tha 
time  of  permit  issuance;  or 

[2)  The  Administrator  determines  that 
technical  mistakes  or  mistaken 
interpretations  of  kw  ware  made  in 
issuing  the  perarit  lader  section 
40S(a)(llib): 

(Q  A  laaa  striagant  efibwnt  Kmitatian 
s  necessary  because  of  events  over 
iuA  the  permittee  has  no  control  and 
which  there  is  no  reasonably 
ailable  remedy: 

The  permittee  has  received  a 
it  modification  under  section  301  (c), 
J.  301(h).  301(i).  301(k).  301(n),  or 
318(a^er 

(E)  The  permittee  has  installed  the 
treatment  facilities  reqaired  to  meet  the 
efDvent  linutations  in  the  previous 
permit  and  has  properly  operated  and 
maintained  the  facilities  but  has 
nevertheless  been  unable  to  achieve  the 
previous  effluent  limitatioos,  in  which 
case  the  limitations  in  the  reviewed, 
reissued,  or  modified  permit  may  reflect 
the  levd  of  poHutant  control  actually 
achieved  (but  shaFI  not  be  less  stringent 
than  required  by  effluent  guideKnes  in 
effect  at  die  thna  of  permit  renewal, 
reissuance,  or  modification). 

(ii)  Limitations.  In  no  event  may  a 
permit  with  respect  to  which  paragraph 
(1)(2)  of  this  section  applies  be  renewed, 
reissued,  or  BHxMied  to  contain  an 
eMaaat  liadlation  whklk  ia  lesa  skingent 
than  required  by  effluent  guideBnea  fai 


ftaus  1/ 

9.  Saclian  122A2  ia  aaended  by 
amending  pasa^apb  (a)  to  ranowe 
exiating  para^aph  (IS);  and 
retksignatJHg  axialing  paia^n^iha  (14). 
(17).  and  (14)  aa  (15).  fl4).  and|17) 
respectively. 

PART  12a^>8TATE  PAOGRAM 
REQUtREMEMTS 

la  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

AothHity:  Ths  Omb  W»lM  Ad.  33  ILSi:- 
1251  e<  409. 

11.  Section  123.1  is  amended  bf 
revising  parag^ph  (g)  to  read  as 
foBowK 


{1211 


(g)(1)  Except  as  may  be  aathorized 
pursuant  to  paragraph  (gX2)  of  this 
section  or  excluded  bfy  1 122.3.  the  State 
prograai  muat  prohibit  all  point  sourca 
discharges  of  poUutanta.  aU  discharges 
into  aquacultve  protects,  and  all 
dispoMl  of  sewage  sludge  which  results 
in  any  pollutant  from  such  sludge 
entering  into  any  waters  of  the  United 
States  within  the  State's  )nriadictioa 
except  aa  authorized  by  a  permit  in 
effect  under  tha  State  program  or  under 
section  402  of  CWA.  NPDES  authority 
may  be  shared  by  two  or  more  Stale 
agencies  but  each  agency  nast  have 
Statewide  jurisdiction  over  a  class  of 
activities  or  discharges.  When  more 
than  one  agency  is  responsible  for 
isaaing  permits,  each  agency  must  make 
a  nnhmisainn  meeting  the  requirements 
of  t  laayi  before  EPA  will  begin  formal 
review. 

{H  A  State  maj  seek  approval  of  a 
partial  or  phased  prograoi  ia  accordanca 
with  section  4Q2(b)  of  tha  CWA. 


1123^44 

(a)  Not  Inter  than  February  4, 1984, 
each  State  skaB  submit  to  the 
Administrator  lor  review,  approval,  and 
implementation  an  individual  contrw 
strategy  for  each  waterbody  identified 
by  the  State  pnraoant  to  section 
3tM(T)(l)(B)  of  the  Act  whicb  win 
prodtrca  a  reduction  in  the  discharge  af 
toxic  pollutants  from  the  point  sources 
identffied  under  section  944(IK1J(CI 
throng  the  estabKritment  of  efBnent 
limitations  under  section  40S  of  the 
CWA  and  water  quality  standards 
under  section  303(c)(2)^  of  tfie  CWA. 
which  reduction  is  sufficienl  in 
combination  with  existing  controls  on 
point  and  nonpoint  sources  of  polhition, 
to  achieve  the  applicable  water  quality 
standard  aa  soon  as  poasifole,  but  not 
later  than  three  years  after  the  date  of 
tha  establishment  of  sach  strategy. 

(b)  The  Administi-ator  shaR  apprawe 
or  diisapftrove  the  oontral  stfwtqpHi 
submittMi  by  any  State  piHaaani  to 
paragraph  (a)af  thia  aedton.  not  later 
than  lune  ^  198Bi  If  a  State  fada  to 
submit  coatrol  stiategiea  in  accordanrr 
with  pan^rafrii  (a)  of  Ifaia  secti«n  or  the 
Administrator  does  not  approve  tha 
conti^l  strategies  submitted  by  sach 
State  in  accordance  with  paragraph  (a), 
tiien,  not  later  than  )ane  4. 19BQ.  the 
Achninistrator  in  coopcratioo  with  such 
State  and  after  notice  and  opportimity 
for  public  comment  shall  iaopiement  the 
requireaienta  of  CWA  section  3040)11)  in 
such  Slate  fai  the  implemeotetion  of 
such  requirements,  the  Adminiatrator 
shall,  at  a  miniaum.  consider  far  listing 
under  CWA  section  304(1)(1)  any 
navigable  waters  for  which  any  person 
submits  a  petition  to  the  Administrator 
for  Hstii«  not  later  than  CXrtoher  1. 1980. 

PART  124-PflOC8)URES  FOR 
DEClSaONHAKMG 

13.  The  portion  of  the  authority 
citation  for  Part  124  relating  to  the  Clean 
Water  Act  continues  to  read  as  follows: 

Authority:  The  Ovn  Water  Act.  33  U.SC. 
1251  etse^- 

14.  Section  124.62  is  amended  by 
revising  paragraph  (e)  introductory  text 
to  read  as  follows: 

g  124.62    Dadston  on  varlancaa. 


(e)  The  State  Director  ntay  deny  or 
forward  to  the  Admimstrator  (or  his 
delegate)  with  a  written  concurrence  a 
completed  re%uast  for 


ii^m^:^ 
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PART  12S-CRITERIA  AND 
STANOAROe  FOR  THE  MATIOMAL 
POLLUTANT  OtSCMARGE 
EUMINATION  SYSTEV 

15.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act  33  U.S.C 
1251  el  seq..  unless  otiwrwi—  «ote<l. 

1&  Section  125.3  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


91244 

ra<|uiratnante  te 


(a)*  *  * 

(2)  For  dischargers  other  than  POTWs 
except  as  provided  in  S  122.29(d). 
effluent  limitations  requiring: 

(i)  The  best  practicable  control 
technology  cunently  avaikble  (BPT)— 

(A)  For  effluent  limitations 
promulgated  under  Section  304(b)  after 
January  1, 1982  and  requiring  a  level  of 
control  substantially  greater  or  based  on 
fundamentally  different  control 
technology  than  under  permits  for  an 
industrial  category  issued  before  such 
date,  compliance  as  expeditiously  aa 
practicable  but  in  no  case  later  than 
three  years  after  the  dale  such 
limitations  are  promulgated  under 
section  3D4(b)  and  in  nu  case  later  than 
March  31, 1989; 

(B)  For  effluent  limitations  established 
on  a  case-by -case  basis  based  on  Best 
Professional  Judgment  (BPJ)  under 
Section  402(a)(1)(B)  of  the  Act  in  a 
permit  issued  after  February  4, 19fl7. 
compliance  as  expeditiously  as 
practicable  but  in  no  case  later  than 
three  years  after  the  date  such 
limitations  are  established  and  in  oo 
case  later  than  March  31. 1989; 

(C)  For  all  other  BPT  effluent 
limitations  compliance  is  required  from 
the  dale  of  permit  issuance. 

(ii)  For  conventional  pollutants,  the 
best  con\'entional  pollutant  control 
technology  (BCT)-- 

(Aj  For  effluent  limitations 
promulgated  under  Section  304(b|,  as 
expeditiously  as  practicable  but  in  no 
case  later  than  three  years  after  the  date 
such  limitations  are  promulgated  under 
section  304(b).  and  in  no  case  later  than 
March  31. 1989. 

(B)  For  effluent  limitations  established 
on  a  case-by-case  (BPJ)  basis  under 
Section  402(a)(1)(B)  of  the  Act  in  a 
permit  issued  after  February  4, 1987, 
compliance  as  expeditiously  as 
practicable  but  in  no  case  later  than 
three  years  after  the  date  such 
limitations  are  established  and  in  no 
case  later  than  March  31, 1989; 

(iii)  For  all  toxic  pollutants  referred  to 
in  Committee  Print  No.  95-30,  House 


Committee  on  PoUic  Works  and 
Transportation,  the  best  available 
technology  economically  achievable 
(BATV- 

(A)  For  effluent  limitations 
established  under  Section  304(b).  as 
expeditiously  as  practicable  but  in  no 
case  later  than  three  years  after  the  date 
such  limiUtions  are  promulgated  under 
section  3tM(b),  and  in  no  case  later  than 
March  31,  igos. 

(B)  For  permits  issued  on  a  case-by- 
case  (Mf)  baais  under  section 
402<a)(l)(B)  of  die  Act  after  February  4. 
1987  establishing  BAT  effluent 
limitations,  compliance  is  required  as 
expeditiouKiy  as  practicable  but  in  no 
case  later  than  three  years  after  the  date 
such  limitations  are  promulgated  under 
section  304(b).  and  in  no  case  later  than 
March  31. 1848. 

(iv)  For  all  toxic  pollutants  otlier  than 
those  listed  in  Committee  Print  Na  95- 
30.  effluent  limitations  based  on  BAT — 

(A)  For  effluent  limitations 
promulgated  under  Section  304(b) 
compliance  is  required  as  expeditiously 
as  practicable,  but  in  no  case  later  than 
three  years  affer  the  date  such 
limitations  are  promulgated  under 
section  304(b)  and  in  no  case  later  than 
March  31, 19B9. 

(B)  For  permits  issued  on  a  case-by- 
case  (BPJ)  basis  under  Section 
402(a)(l)lB)  of  die  Act  after  February  4. 
1987  establishing  BAT  effluent 
limitations,  compliance  is  required  as 
expeditiously  as  practicable  but  in  no 
case  later  than  3  years  after  the  date 
such  limitations  are  established  and  in 
no  case  later  than  March  31. 1989. 

|v)  For  all  pollutants  which  are  neither 
toxic  nor  conventional  pollutants, 
effluent  limitations  based  on  BAT — 

(A)  For  effluent  limitations 
promulgated  under  section  304(b). 
compliance  is  required  as  expeditiously 
as  practicable  but  in  no  case  later  than  3 
years  after  the  date  such  limitations  are 
established  and  in  no  case  later  than 
March  31. 1989. 

(B)  For  permits  issued  on  a  case-by- 
case  (BP))  basis  under  Section 
402(a)(1)(B)  of  the  Act  after  February  4. 
1987  estdblishing  BAT  effluent 
limitations  compliance  is  required  as 
expeditiously  as  practicable  but  in  no 
case  later  than  three  years  after  the  date 
such  limitations  are  established  and  in 
no  case  later  than  March  31, 1989. 


may  grant  a  conphance  extension  for 
BAT  limitations  to  a  discheiger  which 
installs  an  innovative  tecfanoiog>'.  The 
innovative  technology  must  produce 
either  a  significantly  greater  effluent 
reduction  than  that  achieved  by  the  best 
available  technology'  economically 
achievable  (BAT)  or  the  same  level  of 
treatment  as  BAT  at  a  significantly 
lower  cost.  The  Administrator  is 
authorized  to  grant  compliance 
extensions  to  a  date  no  later  than  2 
years  after  the  date  for  compliance  with 
the  effhient  limitation  wiiich  would 
otherwise  be  applicabie. 

18.  Section  12S.23  is  amended  by 
revising  the  tntrodactory  paragraph  to 
read  as  follows: 


f  124,23    Raquasttar 


17.  Section  125.21  is  revised  to  read  as 
follows: 

§  125.21    Statutory  auttwrtty. 

Section  301  (k)  provides  that  the 
Administrator  (or  a  State  with  an 
approved  NPDES  program,  in 
consultation  with  the  Administrator) 


The  Director  shull  grant  a  compliance 
extension  to  a  date  no  later  than  2  years 
after  the  date  for  compliance  with  the 
effluent  limitatHW  which  would 
otherwise  be  applicuble.  to  a  discharger 
that  deoKMistrates: 
•        .         .        •        • 

19:  Section  125.24  is  amended  by 
revising  the  irttroductory  paragraph  and 
paragraph  (b)  to  reed  as  foDows: 

S12&24    Peroiit  condttionu. 

The  Director  may  include  any  of  the 
following  conditions  in  the  permit  of  a 
disdiargcr  to  which  a  compliance 
extension  beyond  the  otherwise 
applicable  compliance  date  is  granted: 

la)*  •  • 

(b)  Allernaiive  BAT  limiti  .ions  that 
the  discharger  must  meet  »f  .<oon  as 
possible  and  not  later  than  2  years  after 
the  date  for  compliance  with  the  effluent 
limitatiou  which  would  otherwise  be 
applicable  if  ihe  innovative  technology 
limilatioAs  that  are  more  stringent  than 
BAT  are  not  achievable. 

20.  Section  125.27  is  amended  by 
revising  para^rviph  (a)  to  read  as 
follows: 

§  125.27    Procedures. 

(a)  The  procedure  for  requesting  a 
section  301(k)  compliance  extension  in 
contained  in  §S  124.62  and  124.63.  In 
addition,  notwithstanding  §  122.Zl(m)(4). 
the  Director  may  accept  applications  for 
such  extensions  after  the  close  of  the 
public  comment  period  on  the  permit  if 
the  applicant  can  show  that  information 
necessary  to  the  devf  lopmenf  of  the 
innovation  was  not  available  at  the  time 
the  permit  was  written  and  that  ttie 
innovative  technology  can  be  installed 
and  operated  in  time  to  comply  no  later 
than  2  years  after  the  date  for 
compliance  with  the  effluent  limitation 
which  would  otherwise  be  applicable. 
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PART  130— WATER  QUAUTY 
PLANNING  AND  MANAQEMENT 

21.  The  authority  citation  for  Part  130 
continues  to  read  as  follows: 

Aiitkarily:  The  Clean  Water  Act  33  U.S.Q 
1251  et  seq. 

22.  Section  130.10  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

f  19110    State  aubnittWs  to  EPA. 


(d)  Not  later  than  February  4. 1989, 
each  State  shall  submit  to  EPA  for 
review,  approval,  and  implementation — 

(1)  A  list  of  those  waters  within  the 
State  which  after  the  application  of 
effluent  limitations  required  under 
section  301(b)(2)  of  the  CWA  cannot 
reasonably  be  anticipated  to  attain  or 
maintain  (i)  water  quality  standards  for 
such  waters  reviewed,  revised,  or 
adopted  in  accordance  with  section 
303(cK2)(B)  of  the  CWA,  due  to  toxic 
pollutants,  or  (ii)  that  water  quality 
which  shall  assure  protection  of  public 
health,  public  water  suppbes, 
agricultural  and  industrial  uses,  and  the 
protection  and  propagation  of  a 
balanced  population  of  shellfish,  fish 
and  wildlife,  and  allow  recreational 
activities  in  and  on  the  water 

(2)  A  list  of  all  navigable  waters  in 
such  State  for  which  the  State  does  not 
expect  the  applicable  standard  under 
section  303  of  the  CWA  will  be  achieved 
after  the  requirements  of  sections  301(b), 
308,  and  307(b)  are  met  due  entirely  or 
substantially  to  discharges  from  point 
sources  of  any  toxic  pollutants  hsted 
pursuant  to  section  307(al; 

(3)  For  each  segment  of  navigable 
waters  included  on  such  list,  a 
determination  of  the  specific  point 
source  discharging  any  such  toxic 
pollutant  which  is  believed  to  be 
preventing  or  impairing  such  water 
quality  and  the  amount  of  each  such 
toxic  pollutant  discharged  by  each  such 
source. 

PART  409— <3ENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES  OF 
POLLUTION 

23.  The  authority  citation  for  Part  403 
is  revised  to  read  as  follows: 


Authority:  Sec  64(c)(2)  of  the  Clean  Water 
Act  of  1977,  (Pub.  L  95-217)  aectioni 
a04(b)(l)(C).  208(b)(2)(C)(iii),  3OT(bMl)(A)(ii), 
3(M(b)(2)(A)(li).  301(b)(2)(C).  3m(h)(5), 
301|i)(2).  304(e),  304(g).  307.  306.  309.  402(b). 
406  and  501(a)  of  the  Federal  Water  Pollution 
Control  Act  (Pub.  L  92-600]  as  amended  by 
the  Qean  Water  Act  of  1977  and  the  Water 
Quality  Act  of  1987  (Pub.  L.  100-«). 

24.  Section  403.13  is  amended  by 
revising  paragraph  (g)(2)  to  read  as 
follows: 
1403.13    Vi 


(2)  In  order  to  be  considered,  a 
request  for  a  variance  must  be 
submitted  no  later  than: 

(i)  July  3, 1989,  for  a  request  based  on 
a  categorical  Pretreatment  Standard 
promiilgated  before  February  4, 1987,  to 
the  extent  July  3, 1989  is  not  later  than 
that  provided  under  previously 
promulgated  regulations;  or 

(ii)  180  days  after  the  date  on  which  a 
categorical  Pretreatment  Standard  is 
published  in  the  Fadofal  Registar  for  a 
request  based  on  a  categorical 
Pretreatment  Standard  promulgated  on 
or  after  February  4, 1967. 
«        *        «        •        • 

ComctkNis 

fl22J   (AiMiMtod] 

25.  Section  122.3(d)  is  amended  by 
substihiting  "300"  for  "1510"  and 
inserting  "Contingency"  before  "Plan". 

f12Z2t    [Amcndad] 

28.  Section  122.28  is  amended  by 
removing  paragraph  122.28(b)(2)(iKA) 
and  redesignating  the  existing 
paragraphs  (B),  [C],  (D),  (E)  and  (F)  as 
(A),  (B),  (G),  (D)  and  (E)  respectively. 


1122.29   (AMMfidMll 

27.  Section  122.29(c)(4)(i)  is  amended 
by  revising  the  word  "coditions"  to  read 
"conditions". 


1122.48    [Awanrtadl 

28.  Section  122.45(a)  is  amended  by 
revising  the  reference  to  "i  122.44())(2)" 
to  read  "i  122.44(k)." 


S  122.82    [Amended] 

29.  Section  122.62  is  amended  by 
revising  the  reference  to  "paragraph  (c) 
of  this  section"  contained  in  the 
introductory  paragraph  to  read 

"5  124.5(c)". 

PART  123-(AMENDED]  ' 

S  123.27    (Amended) 

30.  Section  123.27,  second  note,  is 
amended  by  revising  the  reference  to 
"(a)(3)(iii)(B)"  to  read  "(a)(3)(ii)". 

PART  124-(AMENDED] 

f  124.10    tAmended]  | 

31.  Section  124.10(c)(2)(i)  Note  is 
amended  by  revising  "NPDE8  of  404"  to 
read  "NPDES  or  Section  404." 

(124.12    (Amended] 

32.  Section  124.12(a)(2}  is  amended  by 
inserting  a  ","  after  "whenever".  , 

1124.56    (Amended)  { 

33.  Section  124.56(a)  is  amended  by 
revising  the  reference  to  "§  122.4"  to 
read  "( 122.44." 

i124J«    (Amended] 

34.  Section  124.59(b)  is  amended  by 
revising  the  reference  to  "{  122.47"  to 
read  "5122.49". 

{124.62   (Amended] 

35.  Sections  124.82  (c)  and  (d).  are 
amended  by  revising  the  references  to 
"EPA  Deputy  Assistant  Admbiistrator 
for  Water  Enforcement"  to  read  "EPA 
Office  Director  for  Water  Enforcement 
and  Permits",  and  the  reference  in  (d)  to 
"Deputy  Assistant  Administrator"  is 
revised  to  read  "Office  Director".  j 

S124J5    (Amended) 

36.  Section  124.65  is  removed  and 
reserved. 

(FR  Doc  8»-64  Filed  1-3-89;  8:46  am) 
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DEPARTMENT  OF  TRANSPORTATION 
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mc  unllad  StatM  Coast 

ikOBter.  Federal  Aviation 
Administration  (PAA),  Department  of 
Tranaportation,  (DOT). 
action:  Final  rule. 


r.  This  action  estabHshes 
warning  araas  in  airspace  subject  to 
FAA  iurisdiction,  in  order  to  reflect 
recent  presidential  action  extending  die 
territorial  sea  of  the  United  States,  for 
international  purposes,  frtun  3  to  12 
nautical  miles  from  the  U.S.  coast.  The 
warning  areas  are  established  in  the 
same  location  as  non-regulatory 
warning  araas  previously  designated 
over  international  waters.  The 
Department  of  Defense  (DOD)  will 
conduct  hazardous  military  flight 
activities  in  these  areas.  The  areas  are 
established  for  a  period  of  1  year,  to 
permit  the  PAA  to  consider  the  need  for 
rulemaking  action  to  meet  military 
training  needs  in  this  airspace. 
vracnvi  OATi:  December  27,  I98a 
FON  nmTHm  wrownA-now  contact: 
David  L  Bennett  Office  of  the  Oiief 
Counsel,  AGC-230,  Federal  Aviation 
Administration.  MX)  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Telephone:  (202)  287-3491. 

rAAV  WfONMATION.      . 


Availability  of  Ooaiment 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-2da  800 
Independence  Avenue  SW., 
Washingtoa  DC  20601,  or  by  calling 
(202)  207-3484.  Communications  must 
identify  the  number  of  this  SPAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  Advisory  Circular  Na 
11-2A  which  describes  the  application 
procedure. 

Backpouiid 

A  Presidential  Proclamation,  signed 
on  December  27, 1988,  extends  the 
sovereignty  of  the  United  States 
government,  for  international  purposes, 
from  3  to  12  nautical  miles  from  the  U.S. 
coast.  By  final  rule  issued  this  date,  the 
FAA  has  amended  Parts  71  and  91  of  the 


Federal  Aviation  Regulations  to  extend 
controlled  airspace  and  the  applicability 
of  general  flight  rules  to  the  airspace 
overiying  the  waters  between  3  and  12 
nautical  miles  from  the  U.S.  coast 

When  the  airapace  was  considered  to 
be  over  international  watere,  military 
aircraft  were  not  prohibited  from 
conducting  hazardous  training  activities 
within  this  area.  Warning  areas  were 
designated  in  this  ainpace  to  provide 
notice  to  nonpartidpating  pilots  of  the 
location  of  hazardous  military  training 
operations.  However,  nonpartidpating 
pilots  were  not  restricted  from  operating 
in  these  areas. 

Upon  the  extension  of  Part  91 
operating  rules  to  this  airapace.  DOD 
would  be  prohibited  from  hazardous 
flight  activities  without  an  exemption 
from  the  regulations  or  the  designation 
of  an  ainpace  category  for  that  purpose. 
Warning  araas  established  in 
international  airapace,  under  FAA 
internal  procedures,  do  not  in 
themselves  authorize  hazardous 
activities.  An  exemption  would  permit 
the  continuation  of  military  operations, 
but  would  not  in  itself  adequately 
inform  die  general  flying  public  of  the 
existence  of  these  activities.  An 
interruption  of  military  operations 
normally  conducted  in  warning  areas 
would  have  an  adverse  impact  on 
national  defense.  Accordingly,  the  FAA 
is  establishing  regulatory  warning  areas, 
by  spedal  rule,  to  permit  the 
continuation  of  current  miHtary  training 
activities  in  the  same  areas  where  those 
activities  are  now  being  conducted. 
During  the  1-year  term  of  this  SFAR,  the 
FAA  «vill  consider  the  need  for 
rulemaking  action  to  meet  military 
training  needs  in  this  ainpace. 

The  warning  areas  established  by  this 
spedal  rule  are  unique  ainpace 
designations  intended  solely  to  allow 
the  continuation  of  military  training 
activity  and  maintain  the  right  of 
nonpartidpating  aircraft  to  fly  through 
such  areas.  Controlled  flights  will  not  be 
affected  by  this  special  rule;  such  flights 
will  continue  to  be  routed  around  active 
warning  areas.  This  SFAR  will  expire  1 
year  from  the  elective  date. 

Warning  area  designations  and 
descriptions  are  not  contained  in  the 
Code  of  Federal  Regulations  (CFR).  For 
Federal  Register  dtations  affecting  the 
warning  areas,  see  the  List  of  CFR 
Sections  Affected  in  the  Finding  Aids 
section  of  14  CFR  Part  73. 

Prior  to  the  expiration  of  this  SFAR. 
the  FAA  will  consider  initiating  further 
rulemaking  action  as  necessary.  The 
public  will  be  given  the  opportunity  to 
comment  on  any  proposed  rules 
affecting  the  ainpace  overlying  the 


waten  between  8  and  12  nautical  miles 
from  the  United  States  coast. 

Effective  Date  of  Final  Rule 

Extension  of  the  U.S.  territorial  sea  for 
international  purposes  necessitates  an 
immediate  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations.  If  this 
action  were  not  taken  coinddent  with 
the  effectiveness  of  the  extension, 
essential  military  training  operations 
would  be  adversely  affected.  For  these 
reasons,  I  find  that  the  notice  and  public 
procedure  under  5  U.S.C.  563(b)  are 
impracticable  and  contrary  to  tiie  public 
interest  For  the  same  reasons,  I  find 
that  good  cause  exists  for  making  this    -  •  • 
rule  effective  in  less  than  30  days  to 
coindde  %vith  the  effectiveness  of  the 
Proclamation. 

Regulatory  Evaluatioo 

This  SFAR  does  not  alter  the 
provision  of  air  traffic  control  (ATC) 
services,  nor  does  it  have  an  impad  on 
ATC  system  usen.  This  spedal  rule 
merely  allows  military  training  activity 
to  continue  without  interruption,  while 
maintaining  the  right  of  nonpartidpating 
pilots  to  fly  through  such  areas. 
Accordingly,  because  the  costs  of  the 
rule  adopted  are  so  minimal,  a 
regulatory  evaluation  has  not  been 
prepared. 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  action  is 
not  a  "major  rule"  under  Executive 
Order  12291;  and  is  not  considered  a 
"signiflcant  rule"  under  DOT  Regulatory 
Polides  and  Procedures  (44  FR  11034: 
February  28, 1979).  Because  of  the 
minimal  impad  on  all  operaton,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Federalism  Oeterminatioo 

The  amendment  set  forth  herein 
would  not  have  substantial  dired  effecta 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  tiiat  tiiis 
regulation  does  not  have  federalism 
impUcations  warranting  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Special  use  ainpace. 


v<.i&.Lj^^l&i^ 
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The  Special  Federal  Aviation  Regulation 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  Part  73  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 

Auibotity:  49  US.C  1348(a).  1354(a|.  ISlft 
1522;  Executive  Order  10854;  49  U.S.C  108(g) 
(Reviaed  Pub.  L.  No.  97-449.  fanuary  12. 1983); 
14  CFR  IIJM. 

2.  By  adding  Spedal  Federal  Aviation 
Regulation  No.  53  to  read  as  follows: 

Spsdal  Fsdaral  Avlatkn  Ragulatiaa  Na  SS— 
EstaltUsfaiiMal  of  Warning  Araaa  is  the 
Airaiwoa  Owtying  dw  Wains  Betwean  S 
and  12  Nautical  kfilas  Fraa  the  U^ed  Stalaa 


1.  Applicability.  This  rule  establishes 
warning  areas,  for  a  period  of  1  year  from  the 


effective  date  of  this  special  regulation,  in  tite 
same  location  as  non-regulatory  warning 
areas  previously  designated  over 
international  waters.  This  special  regulation 
does  not  affect  ttie  validity  of  any  non- 
regulatory  warning  area  which  is  designated 
over  international  waters  beyond  12  nautical 
miles  from  the  coast  of  the  United  States. 

2.  Definition — Warning  area.  A  warning 
area  established  under  this  special  rule  is 
airspace  of  defined  dimensions,  extending 
from  3  to  12  nautical  miles  from  the  coast  of 
the  United  States,  that  contains  activity 
which  may  be  hazardous  to  nonparticipatii^ 
aircraft.  Tlie  purpose  of  such  warning  areas  is 
to  warn  nonparticipating  pilots  of  tite 
potential  danger.  I^ut  91.  Subpart  B,  is 
applicable  witiiin  the  airspace  desi^iated 
under  this  special  rule. 

Non-regulatory  warning  area.  A  non- 
regulatory  warning  area  is  airspace  of 
defined  dimensioos  designated  over 
intematioDal  waters  that  contains  activity 
which  may  be  hazardous  to  nonparticipating 
aircraft  llie  purpose  of  such  warning  areas  is 


to  warn  nonparticipating  pilots  of  die 
potential  danger. 

3.  Participating  aircraft  Each  person 
conducting  an  aircraft  operation  within  a 
warning  area  designated  under  this  special 
rule  and  operating  with  the  approval  of  the 
using  agency  may  deviate  from  the  rules  of 
Part  91.  SubfMTt  a  to  the  extent  that  the  rules 
are  not  compatible  with  approved  operations 

4.  Nonparticipating  aircraft. 
Nonparticipating  pilots,  while  not  excluded 
from  the  warning  areas  established  by  tliis 
SF.^R.  are  on  notice  that  military  activity, 
wliich  may  be  hazardous  to  nonpartidpating 
aircraft  is  conducted  in  these  areas. 

Issued  in  Washington.  DC  on  December  27. 
1988. 

NoritartOwiSM. 

Deputy  Associate  A±ninistrator  for  Atr 
Traffic. 

[FR  Doc.  88-30249  Filed  ia-Z»-ea:  12:38  pm| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminletration 

14  CFR  Parte  71  and  91 

I  Docket  He.  257«t;  Amdt  No*.  71-12.  t1- 

2071 

Appllcat>Mlty  of  Federal  Aviation 
Regulations  in  ttte  Airspace  Overlying 
ttte  Waters  Between  3  and  12  Nautical 
MHes  From  the  UnHed  States  Coast 

AQCNCv:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation.  (DOT). 
action:  Final  rule. 


•UMMuav:  This  action  extends 
controlled  airspace  and  the  applicability 
of  certain  air  tragic  rules  to  coincide 
with  certain  limits  of  territorial 
jurisdiction  adopted  by  the  United 
States.  This  action  is  talien  in  order  to 
reflect  presidential  action  extending  the 
territorial  sea  of  the  United  States,  for 
international  purposes,  from  3  to  12 
nautical  miles  from  the  U.S.  coast. 
■mcnvi  DATK  December  27,  1988. 

PON  mrnnrnti  intonmation  contact 
David  L  Bennett,  Office  of  the  Chief 
Counsel,  AGC-230,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
Telephone:  (202)  287-3491. 
SUPeuaMNTAIIY  mPONMATION: 

Availability  of  Rule 

Any  person  may  obtain  a  copy  of  this 
rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Offlce 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center.  APA-230.  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  287-3484.  Communications  must 
identify  the  number  of  this  SFAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2A  which  describes  the  application 
procedure. 

BecksrouDd 

A  Presidential  Proclamation  extending 
the  territorial  sovereignty  of  the  United 
States  government,  for  international 
purposes,  from  3  to  12  nautical  miles 
from  the  U.S.  coast,  was  signed  on 
December  27. 1988.  By  its  terms,  this 
Proclamation  does  not  extend  the 
jurisdiction  of  any  state  or  federal  law 
and,  therefore,  does  not  alter  the 
geographical  boundaries  of  the  United 
States  (i.e..  national  borders  and 
territorial  waters  within  3  miles  of  the 
U.S.  coast)  for  domestic  purposes.  As  a 
result,  the  defmition  of  the  United  States 
contined  in  section  101(41)  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 


1301)  (FAAct)  is  not  changed  by  the 
Proclamation  and  does  not  encompass 
the  area  between  3  and  12  nautical  miles 
from  the  U.S.  coast.  Accordingly,  the 
extension  of  the  territorial  sea  to  12 
nautical  miles  docs  not  automatically 
extend  the  application  of  the  FAAct 
beyond  3  nautical  miles. 

Article  12  of  the  Chicago  Convention 
on  International  Civil  Aviation  obligates 
each  Contracting  State  to  adopt 
measures  to  insure  that  every  person 
operating  an  aircraft  within  its  territory 
shall  comply  with  its  air  traffic  rules  and 
Annex  2.  "Rules  of  the  Air."  of  the 
Chicago  Convention  when  over  the  high 
seas.  The  article  further  obligates  each 
Contracting  State  to  enforce  the 
applicable  regulations.  In  the  United 
States,  such  obligations  are  reflected  in 
14  CFR  91.1,  which  requires  that 
operators  of  aircraft  comply  with  U.S. 
operating  rules  when  in  the  United 
States  and  that  operators  of  U.S.- 
registered  aircraft  comply  with  Annex  2 
when  over  the  high  seas.  With  the 
issuance  of  the  Proclamation,  the 
airspace  overlying  the  area  between  3 
and  12  nautical  miles  will  no  longer  be 
pari  of  the  high  seas.  However,  since  the 
definition  of  United  States  contained  in 
the  FAAct  has  not  been  expanded  to 
include  this  area,  this  airspace  would 
not  be  considered  a  pari  of  the  United 
States. 

The  air  trafTic  control  services  in  the 
airspace  beyond  3  nautical  miles  from 
the  US.  coast  are  corrently  provided  by 
the  FAA  pursuant  to  the  International 
Civil  Aviation  Organization  (ICAO) 
Regional  Supplementary  Procedure* 
through  Annex  2.  These  procedures  will 
continue  to  be  applicable  in  the  airspace 
between  3  and  12  nautical  miles  from 
the  U.S.  coast.  However,  when  the 
Proclamation  is  issued,  there  will  be  no 
U.S.  regulatory  obligation  on  operators 
of  aircraft  to  comply  with  air  traffic 

Crocedures  and  regulations  in  the  area 
etween  3  and  12  nautical  miles  from 
the  coast  of  the  United  States,  because 
that  area  will  neither  be  a  pari  of  the 
United  States  (for  purposes  of  the 
FAAct)  nor  a  pari  of  the  high  seas. 

Consequently,  in  order  to  continue  to 
fulflll  its  international  obligations  and  in 
order  to  maintain  a  safe  environment  in 
this  area,  it  is  necessary  for  the  United 
States  to  extend  its  domestic  air  traffic 
control  authority,  under  Title  III  of  the 
FAAct  over  the  airspace  extending  from 
3  to  12  nautical  miles  from  the  coast  of 
the  United  States. 

Section  1110  of  the  FAAct  makes 
provision  for  the  extension  of  the 
application  of  the  Act  and  FAA 
jurisdiction,  to  airspace  beyond  3 
nautical  miles  from  the  U.S.  coast  (49 
U.S.C  1510).  By  Executive  Order  10S54 


(issued  November  27, 1959;  24  FR  9565. 
as  amended  by  E.0. 11382,  32  FR  18247), 
the  authority  in  Section  1110  has  been 
exercised  with  respect  to  areas  in  which 
the  U.S.  Government  has  appropriate 
jurisdiction  or  control  to  the  extent 
necessary  for  the  Secretary  of 
Transportation  to  accomplish  the 
purposes  and  objectives  of  Title  III  of 
the  FAAct  (49  U.S.C.  1341-1355)  and 
Title  XU  of  the  Act  (49  U.S.C.  1521-1523). 
The  Department  of  Transportation  has 
decided  that  the  extension  of  the 
apphcation  of  the  FAAct  to  12  nautical 
miles  from  the  U.S.  coast  is  necessary  to 
accomplish  the  purposes  and  objectives 
of  ntle*  lU  and  XII  of  the  FAAct  The 
extension  will  be  effective  on  December 
27, 1988.  The  FAA  has  issued 
appropriate  Notices  to  Airmen 
(NOTAMs)  advising  the  pilots  of  any 
changes  relating  to  the  extension. 

In  order  for  the  FAA  to  exercise 
immediate  jurisdiction  over  the 
expanded  territorial  sea,  for  purposes  of 
regulations  promulgated  under  Titles  ni 
and  XII  of  the  FAAct  this  rule  extends 
controlled  airspace  and  extends  the 
applicabihty  of  general  flight  rules  to  the 
airspace  overlying  the  waters  between  3 
and  12  nautical  miles  from  the  U.S. 
coast.  The  rule  adopted  is  limited  to  the 
amendment  of  certain  sections  of  FAR 
Part  71,  Designation  of  Federal  Airways. 
Area  Low  Routes,  Controlled  Airspace, 
and  Reporting  Points;  and  FAR  Part  91, 
General  Operating  and  Flight  Rules;  all 
of  which  fall  under  Title  III  of  the  Act 

The  FAA  will  consider  the  need,  in 
view  of  the  extension  of  FAAct 
applicability  to  12  nautical  miles  from 
the  U.S.  coast  for  additional  rulemaking 
action  to  amend  other  Federal  Aviation 
Regulations,  including:  Part  73,  Special 
Use  Airspace;  Part  75,  Establishment  of 
let  Routes  and  Area  High  Routes:  Part 
95.  IFR  Altitudes;  Part  99,  Security 
Control  of  Air  Traffic;  Part  101,  Moored 
Balloons,  Kites,  Unmanned  Rockets  and 
Unmanned  Free  Ballons;  Part  103, 
Ultralight  Vehicles;  and  Part  105, 
Parachute  Jumping.  Other  matters,  such 
as  the  redesignation  of  Flight 
Information  Region  (FIR)  boundaries, 
will  also  be  considered  at  a  later  date. 

The  Rule 

This  action  amends  Parts  71  and  91  of 
the  Federal  Aviation  Regulations  to 
extend  controlled  airspace  and  the 
applicability  of  flight  rules  to  the 
airspace  overlying  the  waters  between  3 
and  12  nautical  miles  from  the  U.S. 
coast  Specifically,  the  Continental 
Control  Area,  as  described  in  FAR  71.9, 
and  the  Continental  and  Alaska  Positive 
Control  Areas,  as  described  in  {  71.193, 
are  extended  to  12  nautical  miles  from 
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the  U.S.  coast  The  existing  exclusion  of 
airspace  in  the  Alaska  Positive  Control 
Area  above  the  Alaska  Peninsula  west 
of  longitude  ieo'00'00"  W.  is  not 
affected,  nor  is  the  exclusion  of  airspace 
in  the  Continental  Positive  Control  area 
over  the  Parallon  Islands,  and  the 
portion  south  of  latitude  2S*04'00"  N. 

The  transition  area  in  effect  in  the 
vicinity  of  the  Hawaiian  Islands  is 
deemed  sufficient  for  air  traffic  control 
in  that  region,  and  no  change  in 
controlled  airspace  in  and  around 
Hawaii  is  adopted  at  this  time.  Within 
airspace  overlying  the  waters  between  3 
and  12  nautical  miles  from  the  U.S.  coast 
that  has  not  been  designated  controlled 
airspace,  the  FAA  will  exercise 
jurisdiction  to  the  same  extent  as  in 
uncontrolled  airspace  within  the  United 
States. 

In  Part  91,  §§  91.1  and  91.61  are 
amended  to  extend  the  applicability  of 
(1)  Subpart  A.  tS  91.1  through  91.43 
inclusive  and  (2)  Subpart  B  in  its 
entirety,  to  12  nautical  miles  from  the 
U.S.  Coast 

Elective  Date  of  Final  Rule 

Extension  of  the  U.S.  territorial  sea 
necessitates  an  immediate  amendment 
to  Parts  71  and  91  of  the  Federal 
Aviation  Regulations.  This  action  must 
coincide  with  the  effectiveness  of  the 
extension  in  order  to  ensure  the  FAA's 
authority  to  control  air  traffic,  and  to 
implement  the  flight  rules  under  which 
pilots  must  operate  in  the  airspace 
overlying  the  waters  between  3  and  12 
nautical  miles  bom  the  U.S.  coast  This 
action  is  necessary  to  provide  for  the 
safe  and  efficient  use  of  the  airspace 
within  the  newly  designated  area.  For 
thtbe  reasons.  I  find  that  the  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest.  For  the  same  reasons,  I 
find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days  to 
coincide  with  the  effectiveness  of  the 
Proclamation. 

Regulatory  Evaluation 

Air  Traffic  control  (ATC)  services  are 
currently  provided  by  the  FAA  in  the 
nine-nautical  mile  strip  of  airspace 
affected  by  this  rule.  While  the 
jurisdictional  basis  for  the  services  is 
changed,  there  will  be  no  change  in  the 
ATC  services,  and  no  impact  on  ATC 
system  users.  In  this  airspace,  operators 
will  be  required  to  comply  with  FAA 
flight  rules  rather  than  ICAO  Rules  of 
the  Air.  The  rules  are  similar  for  all 
effective  purposes,  and  operators  will 
incur  no  additional  cost  from 
compliance.  Hierefore.  because  the 
costs  of  the  rule  adopted  are  so  minimaL 


a  regulatory  evaluation  has  not  been 
prepared 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  action  is 
not  a  "major  rule"  under  Executive 
Order  12291.  The  rule  is  not  considered 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979). 
Accordingly,  because  the  costs  of  the 
rule  adopted  are  virtually  nonexistent  it 
is  also  certified  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Federalism  Detenninatioo 

The  amendment  set  forth  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
regulation  does  not  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment 

list  of  Subjects 

14  cm  Part  71 

Aviation  safety.  Continental  control 
area,  Positive  control  areas.  Moored 
balloons.  Kites,  Unmarmed  rockets. 
Unmanned  free  balloons. 

14  CFR  Part  91 

Aviation  safety.  General  operating 
and  flight  rules. 

Adoption  of  the  Amendments 

Accordingly,  piuvuant  to  the  authority 
delegated  to  me.  Parts  71  and  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71. 91)  are  amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES,^ 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348|a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(j?) 
(Revised  Pub.  L.  No.  97-449,  January  12, 1983): 
14  CFR  11.89. 

2.  Section  71.9  is  revised  to  read  as 
follows: 


{71,9    Continental  control  I 

The  Continental  Control  Area  consists 
of  the  airspace  at  and  above  14.500  feet 
MSL  overlying:  the  48  contiguous  States 
including  the  waters  within  3  nautical 
miles  of  the  coast  the  waters  between  3 
and  12  nautical  miles  from  the  coast  of 


the  48  contiguous  Stales;  the  District  of 
Columbia;  Alaska  including  the  waters 
within  3  nautical  miles  of  the  coast'  and 
the  waters  between  3  and  12  nautical 
miles  from  the  coast  of  Alaska: 
excluding  the  Alaska  peninsula  west  of 
longitude  leCOffOO'  W.;  but  does  not 
include — 

(a)  The  airspace  less  than  l.SOO  feet 
above  the  surface  of  the  earth:  or 

(b)  Prohibited  and  restricted  areas, 
other  than  restricted  areas  listed  in 
Subpart  D  of  this  part 

3.  Section  71.193  is  revised  as  follovrs: 

171.193    Deslgnrtton 

The  areas  of  airspace  descritiecfbelow 
are  designated  as  positive  controi  areas. 

Alaskan  PtMidve  CoBtrol  Ana 

lliat  airspace  overlying  the  state  of 
Alaska,  including  the  waters  tvithin  3 
nautical  miles  of  the  coast,  and  the 
waters  between  3  and  12  nautical  miles 
from  the  coast  of  Alaska,  from  18.000 
feet  MSL  to  and  including  FL  600  but  not 
incioding  the  airspace  less  than  1.500 
feet  above  the  surface  of  the  earth  or  the 
Alaska  Peninsula  west  of  longitude 
160'00'00'W. 

Continental  Positive  Control  Area 

That  airspace  within  the  continental 
control  area  from  18.000  feet  MSL  to  and 
including  FL  600  overlying:  the  48 
contiguous  states,  including  the  waters 
within  3  nautical  miles  of  the  coast  the 
District  of  Columbia;  and  the  waters 
between  3  and  12  nautical  miles  from 
the  coast  of  the  48  contiguous  states;  but 
excluding  Santa  Barbara  Island,  the 
Farailon  Islands,  and  the  portion  south 
of  latitude  25*04 '00' N. 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

4.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1301(7).  1303. 1344. 
1348. 1352  through  1355, 1401. 1421  (as 
amended  by  Pub.  L  No.  100-223).  1422 
through  1431, 1471. 1472. 1502. 1510. 1522.  and 
2121  through  2125;  Articles  12.  29.  31,  and 
32(a)  of  the  Convention  on  International  Civil 
Aviation  (61  Slat.  1180);  42  US.C.  4321  et  seq.: 
EO.  11514,  Pub.  L  No.  100-202;  49  U.S.C 
106(g)  (Revised  F»ub.  L  No.  97-449.  January 
12. 1983).  {. 

5.  Section  91.1  is  amended  by 
redesignating  existing  paragraphs  (b)   ■ 
and  (c)  as  paragraphs  (c)  and  (d). 
respectively,  and  by  revising  paragraph 

(a)  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

S91.1    AppNcabaty. 
(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  this  part 


266  Fadwal  Regtotet  /  Vol.  54.  No.  2  /  Wednesday.  January  4, 1969  /  Rules  and  Regulationg 

describes  rules  governing  the  operation 
of  aircraft  (other  than  moored  balloons, 
kites,  unmanned  rockets,  and  unmanned 
free  balloons]  within  the  United  States, 
including  the  waters  within  3  nautical 
miles  of  the  U.S.  coast. 

(b)  Each  person  operating  an  aircraft 
in  the  airspace  overljing  the  waters 
between  3  and  12  nautical  miles  from 
the  coast  of  the  United  States  shall 
comply  with  Subpart  A,  18  91.1  through 
91.43,  and  Subpart  B  of  this  part. 


6.  Section  91.81  is  revised  as  follows: 

f  91>S1    AppMcsMMy. 

This  subpart  prescribes  flight  rules 
governing  the  operation  of  aircraft 
within  the  United  States  and  within  12 
nautical  miles  from  the  coast  of  the 
United  States. 

Issued  in  Washington,  DC  on  December  27. 
1988. 

T.  AOaa  McAitar, 

Adminutrator. 

|FR  Doc  88-30250  Filed  12-29-88;  12:38  pin| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-OOOQt;  FRL-3502-41 

Biotechnology  Science  Advisory 
Committee;  Subcommittee  on  Uee  of 
AntMotIc  Reeistance  Qenee;  Open 


;  Environmental  Protection 
Agency  (EPA). 

:  Notice  of  Open  Meeting. 


R  There  will  be  a  1-day  meeting 
of  the  Biotechnology  Science  Advisory 
Committee:  Subcommittee  on  Usextf 
Antibiotic  Resistance  Genes.  The 
meeting  will  be  open  to  thepnUic  The 


Subcommitee  will  review  scientific 
issues  relating  to  the  common  practice 
of  utilizing  introduced  antibiotic 
resistance  as  a  means  of  enhancing  or 
enabling  monitoring  of  genetically 
engineered  microorganisms,  especially 
under  circumstances  of  Held  testing  or 
other  environmental  releases. 

DATC  The  meeting  will  be  held  on 
Thursday.  January  19, 1989.  starting  at  9 
a.m.  and  ending  at  approximately  5  p.m. 


:  The  meeting  will  be  held  at 
Crystal  Mall  #2,  Room  1112. 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 

KM  mnTiKR  iwrowMATioii  contact: 
Michael  M.  StahL  Director.  TSCA 


Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  EB-44,  401  M  Su 
SVV.,  Washington.  DC  20480.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 

SUPPLEMENTAflV  INFORSIATKNC 

Attendance  by  the  public  will  be  limited 
to  available  space.  The  TSCA 
Assistance  Office  will  provide 
summaries  of  the  meeting  at  a  later  date. 

Dated:  December  27. 1968. 
Viclor ).  Kiinni. 

Acting  Assistance  Administrator,  for 

Pesticides  and  Toxic  Substances. 

[FR  Doc  80-190  FUed  1-3-89: 11^7  aiii|- 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Findings  of  December  31,  1988 

United  States-Canada  Free-Trade  Agreement  Regarding  Certain 
Alaska  Crude  Oil  and  Naval  Petroleum  Reserves  Petroleum 


On  September  28. 1988.  I  signed  the  United  States-Canada  Free-Trade  Agree- 
ment Implementation  Act  of  1988.  Section  305  of  that  Act  implements  Annex 
902.5  of  the  United  States-Canada  Free-Trade  Agreement  that  deals  with  trade 
in  energy  goods,  including  crude  oil.  Section  305(a)  amends  section  7(d)  of  the 
Export  Administration  Act  of  1979,  as  amended,  to  permit  the  export  to 
Canada  of  up  to  50.000  barrels  per  day  of  crude  oil  that  has  been  transported 
by  pipeline  over  a  right-of-way  granted  pursuant  to  Section  203  of  the  Trans- 
Alaska  Pipeline  Authorization  Act  ('TAPS  crude  oil"). 

On  June  14,  1985,  I  made  a  finding  that  the  exports  of  certain  crude  oil  to 
Canada  are  in  the  national  interest.  Before  exports  of  these  50,000  barrels  per 
day  of  crude  oil  to  Canada  can  be  authorized.  I  must  make  certain  additional 
findings  and  determinations.  I  have  decided  to  make  the  necessary  findings 
and  determinations  tmder  the  following  statutes:  Section  103  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C.  6212);  Section  28(u)  of  the  Mineral 
Leasing  Act.  as  amended  by  the  Trans-Alaska  Pipeline  Authorization  Act  of 
1973  (30  U.S.C.  185(u)):  Section  28  of  the  Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.  1354);  and  10  U.S.C.  7430(e). 

To  further  implement  Chapter  Nine  of  the  Free-Trade  Agreement  with  regard 
to  trade  in  energy  goods,  and  as  indicated  in  Chapter  Nine  of  the  Statement  of 
Administrative  Action  that  I  transmitted  to  the  Congress  with  the  Free-Trade 
Agreement,  I  also  am  making  these  findings  and  determinations  with  regard  to 
exports  of  petroleum  (as  defined  in  10  U.S.C.  §  7420(3))  from  the  Naval 
Petroleum  Reserves,  where  proof  is  lacking  that  those  exports  are  not  derived 
fi-om  or  commingled  with  petroleimi  from  the  Naval  Petroleum  Reserves. 

I  hereby  find  and  determine  that  exports  of  petroleum  under  these  statutes  are 
in  the  U.S.  national  interest,  and  I  further  find  and  determine  that  such  U.S. 
petroleum  exports  to  Canada — 

•  will  not  diminish  the  total  quality  or  quantity  of  petroleum  available  to  the 
United  States; 

•  will  not  increase  reliance  on  imported  oil; 

•  are  in  accord  with  provisions  of  the  Export  Administration  Act  of  1979,  as 
amended;  and 

•  are  consistent  with  the  purposes  of  the  Energy  Policy  and  Conservation  Act. 

Therefore,  effective  upon  the  entry  into  force  of  the  Free-Trade  Agreement  for 
the  United  States,  such  domestic  petroleum  may  be  exported  to  Canada, 
exports  of  crude  oil  to  be  for  consumption  or  use  therein.  , 
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These  findings  and  determlna«on»  shall  be  published  in  the  Federal  Ragistor.  I 
direct  the  Secretary  of  Commerce  to  take  all  necessary  and  proper  action  to 
expeditiously  implement  this  decision. 


THE  WHITE  HOUSE, 
December  31,  1988. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wttich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tf>e  Superintenderrt  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  327  and  381 
[Dodtet  No.  88-0231] 

Imported  Canadian  Product;  Provision 
for  "Streamlined"  Inspection 
Procedures;  Exemption  From  Official 
Mark  of  Inspection 

AOENCV:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Interim  rule  with  request  for 

cominents. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  by  providing 
"streamlined"  inspection  procedures  for 
the  reinspection  of  Canadian  meat  and 
poultry  products  and  by  exempting  all 
meat  and  poultry  products  imported 
from  Canada  from  the  requirement  that 
such  product  or  containers  of  product  l>e 
marked  with  the  ofndal  mark  of 
inspection.  These  actions  are  a  result  of 
the  United  States-Canada  Free-Trade 
Agreement  and  the  United  States- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1988,  Pub.  L  100- 
449. 

DATE  Interim  rule  effective  December 
31, 1988;  comments  must  be  received  on 
or  before  February  6, 1989. 
ADDRESS:  Written  conunents  to:  PoUcy 
Office.  Attn:  Linda  Carey,  FSIS,  Hearing 
Cleric,  Room  3171  South  Agriculture 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  Oral  comments, 
as  provided  by  the  Poultry  Products 
Inspection  Act,  should  be  directed  to 
Patricia  Stolfa  at  (202)  447-3473.  (See 
also  "Comments"  under 

SUPPLEMENTARY  INFORMATION.] 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  Stolfa,  Deputy  Administrator. 


International  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-3473. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  made  a  determination 
that  this  interim  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  With 
regard  to  the  reinspection  of  Canadian 
product,  it  provides  for  special 
"streamlined"  inspection  procedures 
which  may  result  in  no  FSIS 
reinspection  of  some  Canadian 
consignments,  and  for  the  exemption  of 
all  Canadian  product  from  a  products 
marking  requirement. 

Effect  on  Small  Entities 

The  Agency  has  determined  that  this 
interim  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  as  deflned  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.) 

This  rule  is  expected  to  positively 
affect  Canadian  exporters.  United  States 
importers  of  Canadian  product  and 
FSIS.  It  provides  "Streamlined" 
inspection  procedures  which  may  result 
in  no  FSIS  reinspection  of  some 
Canadian  consignments  and  which  will 
not  require  that  vehicles  be  unloaded. 
The  rule  also  exempts  all  Canadian 
products  from  a  product  making 
requirement.  Implementation  of  these 
policies  will  save  time  and  facilitate  the 
transportation  of  Canadian  products  to 
domestic  consignees. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this  action. 
Written  comments  should  be  sent  to  the 
Policy  Office  and  should  refer  to  the 
docket  number  located  in  the  heading  of 
this  document  Any  person  desiring  an 
opportunity  for  an  oral  presentation  of 
views,  as  provided  by  the  Poultry 
Products  Inspection  Act  should  make 


such  request  to  Ms.  Stolfa  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  record  will  be 
made  of  all  views  orally  presented. 
Comments  submitted  will  be  available 
for  public  inspection  in  the  Policy  Office 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Background 

On  January  2, 1988.  President  Reagan 
signed  the  United  States-Canada  Free- 
Trade  Agreement  (Agreement). ' 
Pursuant  to  Article  2105,  the  "Agreement 
shall  enter  into  force  on  January  1, 1989. 
upon  exchange  of  diplomatic  notes 
certifying  the  completion  of  necessary 
legal  procedures  by  each  party."  In 
order  to  implement  the  U.S.  obligations 
of  the  Agreement,  the  Congress  passed 
and  President  Reagan  signed  into  law 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988, 
Pub.  L  100-449.  One  goal  of  the 
Agreement  is  to  facihtate  commerce 
between  the  two  countries.  Under 
certain  conditions,  the  Agreement 
provides  that  both  countries  minimize 
inspection  procedures  applicable  to 
each  other's  meat  and  i>oultry  imports. 

In  furtherance  of  that  goal,  FSIS 
inspection  officials  have  determined 
that  "streamlined"  inspection 
procedures  can  he  offered  and  marking 
requirements  can  be  eliminated  without 
compromising  product  wholesomeness. 
Therefore,  beginning  January  1, 1989, 
FSIS  is  exempting  all  CanadUan  product 
imported  into  the  United  States  from 
stamping  with  the  official  mark  of 
inspection.  In  addition.  FSIS  is 
authorizing  new  "streamlined" 
reinspection  procedures,  on  product 
from  those  Canadian  estabhshments 
that  wish  to  participate  in  the 
"streamlined"  inspection  program.  Such 
procedures  are  consistent  with  the 
requirements  of  the  Agreement. 

"Streamlined"  Inspection  Procedures 

Implementation  of  the  new 
"streamlined"  inspection  procedures 
applies  only  to  those  Canadian 
establishments  that  wish  to  participate. 
These  new  procedures  are  discussed 
below.  At  the  time  that  a  participating 


'  A  copy  of  the  Agreement  is  available  for  r«>view 
in  the  office  of  the  FSIS  Hearing  Clerk,  Room  3171. 
South  Agriculture  Building.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250. 
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Canadian  plant  determines  that  a 
consignment  is  destined  for  the  United 
States,  a  representative  of  the  Canadian 
meat  inspection  system  may  contact  one 
of  three  Import  Field  Offices  (IFO)  near 
the  border  (Tacoma;  WA;  Boston,  MA; 
or  Detroit  MI)  and  request  a 
reinspection  assignment.  The  IFO 
official  will  consult  the  Agency's 
Automated  Import  Information  System 
(AIIS)  for  a  determination  as  to  whether 
a  reinspection  of  that  particular 
consignment  by  FSIS  is  necessary.  The 
AIIS's  determinations  are  based  on 
statistically  based  random  sampling 
plans  developed  by  FSIS.  If  no 
reinspection  of  the  particular 
consignment  is  determined,  the  product 
is  loaded  onto  the  truck,  the  truck 
proceeds  to  the  border  and  through 
appropriate  U.S.  Customs  controls,  and 
the  product  may  then  be  dehvered  to  its 
United  States  consignee  for  further 
distribution  in  U.S.  commerce.  If  the 
AIIS  determines  that  reinspection  is 
necessary,  the  Canadian  representative 
will  be  informed  as  to  the  number  of 
samples  needed  for  reinspection  by  the 
FSIS  import  inspectors,  according  to 
established  sampling  tables.*  The 
Canadian  representative  will  select  and 
identify  the  appropriate  samples,  and 
place  them  in  an  easily  accessible  area 
of  the  transport  vehicle.  The  loaded 
vehicle  transports  the  consignment  to 
the  import  inspection  establishment 
where  reinspection  by  an  import 
inspector  will  occur. 

Samples  will  be  removed  from  the 
vehicle,  while  the  remainder  of  the 
consignment  remains  loaded  on  the 
vehicle.  The  consignment  is  then 
released  into  U.S.  comi&nce  for  further 
distribution.  These  procedures  will 
eliminate  the  necessity  of  unloading  the 
entire  vehicle.  In  addition,  the  product 
or  its  containers  will  not  be  marked  with 
the  official  mark  of  inspection  because 
FSIS  will  recognize  the  Canadian  export 
inspection  mark. 

Exempting  Canadian  product  from  the 
marking  requirement  applies  to  all 
Canadian  product  intended  for 
importation  into  the  United  States.  This 
requirement  is  contained  in  section 
327.10(b)  of  the  Federal  meat  inspection 
regulations  (9  CFR  327.10(b)]  and 
t  381.19Q  of  the  poultry  products 
inspection  regulations  (9  CFR  381.199). 
These  sections  require  that  inspected 
and  passed  imported  product  be 
marked  with  the  official  mark  of 
inspection. 


*  A  copy  of  thcM  Mmpllns  tablet  It  ■vailable, 
upon  requRtt.  from  the  Import  Inspection  Division. 
International  Programs.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  A^culture, 
Washington.  DC  20250. 


FSIS  is  also  making  conforming 
changes  to  the  regulations  to 
accommodate  the  new  inspection 
procediu«s  and  to  exempt  product  from 
the  marking  requirement.  In  addition, 
FSIS  is  further  amending  various 
sections  to  reflect  that  only  Program 
import  inspectors  will  carry  out  the 
provisions  for  imported  product. 

Therefore,  for  the  reasons  stated  in 
the  preamble,  FSIS  is  amending  parts 
327  and  381  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
as  set  forth  below. 

PART  327— IMPORTED  PRODUCTS 

1.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 

Authority:  38  Stat.  1260.  79  Stat.  903,  as 
amended.  81  Stat.  584. 84  Stat  91,  438;  21 
U.S.C.  71  et  seq. 

2.  Paragraph  (e)  of  S  327.4  is  revised  to 
read  as  follows: 

S  327.4    lmport*d  products;  forvign 
eartiflcata  rtquircd. 

***** 

(e)  Except  for  product  subject  to 
procedures  in  9  327.5(d)(1),  the  foreign 
meat  inspection  certiHcate  required  by 
this  section  to  accompany  each 
consignment  containing  any  product 
shall  be  dehvered  by  the  consignee,  or 
his  agent  in  the  United  States  to  the 
Program  import  inspector  at  the  place  of 
inspection,  and  inspection  of  the  product 
will  not  be  commenced  prior  to  such 
delivery. 

3.  Section  327.5  is  revised  to  read  as 
follows: 

S  327.8    Importar  to  ntak*  appHcatton  for 
Inspection  of  products  for  Importation; 
Information  required;  "streamHrMd" 
inspactlon  procedurss  for  Canadian 
product 

(a)  Except  for  importers  of  Canadian 
products,  each  importer  shall  apply  for 
iiispection  of  any  product  for 
importation  by  contacting  the  Import 
Field  Office  covering  the  location  where 
import  inspection  will  take  place.  The 
Import  Field  Office  will  provide  specific 
application  instructions  (See  \  301.2 

(yyy))- 

(b)  The  application  should  be  made  as 
long  as  possible  in  advance  of  the 
anticipated  arrival  of  each  consignment 
except  in  case  of  consignments  of 
products  expressly  exempted  from 
inspection  by  S9  327.16  and  327.17,  and 
in  the  case  of  product  imported  from 
Canada. 

(c)  Except  in  the  case  of  product 
imported  from  Canada,  each  application 
shall  state  the  approximate  date  on 
which  the  consignment  is  due  to  arrive 
at  such  port  in  the  United  States,  the 
name  of  the  ship  or  other  carrier 


transporting  it  the  name  of  the  country 
from  which  the  product  was,  or  is  to  be, 
shipped,  the  place  where  inspection  is 
desired  in  accordance  with  {  327.6,  the 
quantity  and  kind  of  product,  and 
whether  it  is  fresh,  cured,  canned  or 
otherwise  prepared.  In  case  of 
consignments  arriving  in  the  United 
States  by  water,  the  application  shall 
also  state  the  port  of  first  arrival  in  the 
United  States. 

(d)  For  participating  Canadian 
establishments,  an  official  of  the 

ladian  meat  inspection  system  shall 
let  the  participating  Import  Field 
JfKce  for  an  inspection  assignment  (See 
301.2  (yyy)). 

(1)  If  the  Automated  Import 
Information  System  (AIIS)  does  not 
designate  the  consignment  for 
reinspection,  the  consignment  may  be 
transported  to  its  consignee  for  further 
distribution. 

(2)  If  die  AIIS  designates  the 
consignment  for  reinspection.  the 
representative  shall: 

(i)  Select  samples  in  accordance  with 
USDA  sampling  tables.' 

(ii)  Identify  and  place  samples  in  the 
vehicle  for  easy  removal  and 
reinspection  by  an  import  inspector. 

(3)  In  the  event  that  any  one  of  the 
requirements  provided  in  (d)(2)  of  this 
section  is  not  met,  reinspection  of  the 
consignment  shall  be  conducted  by  a 
Program  import  inspector  in  accordance 
with  established  procedures  provided  in 
the  regulations  for  other  imported 
products.  \ 

4.  Section  327.6  is  amended  by 
revising  paragraphs  (a)  (1),  (2),  and  (3)  to 
read  as  follows: 

§  327.6    Products  for  importation;  program 
Inspection,  time  and  place;  application  for 
approval  of  facilities  as  official  Import 
Inspection  estaliUeftment;  refusal  or 
wittKlrawal  of  approval;  official  numl>era. 

(a)  (1)  Except  as  provided  in  §§  327.16, 
327.17  and  327.5(d)(1)  of  this  paragraph, 
all  products  imported  from  any  foreign 
covuitry  shall  be  inspected  by  a  Program 
import  inspector  before  they  shall  be 
admitted  into  the  United  States. 

(2)  Every  lot  of  product  shall  routinely 
be  given  visual  inspection  by  a  Program 
import  inspector  for  appearance  and 
condition,  and  checked  for  certification 
and  label  compliance,  except  as 
provided  in  327.5(d)(1). 

(3)  The  computerized  Automated 
Import  Information  System  (AIIS)  shall 
be  consulted  for  reinspection 


*  A  copy  of  the  sampling  tables  is  available,  upon 
request,  from  the  Import  Inspection  Division. 
International  Programs.  Food  Safely  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washingtoa  DC  202S0. 
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instructions.  The  AIIS  will  assign 
reinspection  levels  and  procedures 
based  on  established  sampling  plans  or 
established  sampling  plans  and 
established  product  and  plant  history. 

5.  Paragraph  (b)  of  S  327.10  is  revised 
to  read  as  follows: 

$327.10    Samples;  mepection  of 
consignments;  refusal  of  entry;  matlUno. 
•        *        •        *        • 

(b)  Except  for  product  imported  from 
Canada,  the  outside  containers  of  all 
products  offered  for  importation  from 
any  foreign  country  and  accompanied 
with  a  foreign  inspection  certificate  as 
required  by  this  part,  which,  upon 
reinspection  by  import  inspectors,  are 
found  not  to  be  otherwise  eligible  for 
entry  into  the  United  States  under  this 
part,  or  the  products  themselves  if  not  in 
containers,  shall  be  marked  with  the 
official  inspection  legend  prescribed  in 
9  327.26  of  tiiis  subchapter.  Such 
inspection  legend  shall  be  placed  upon 
the  containers  only  after  completion  of 
official  import  inspection  and  product 
acceptance.  Except  for  Canadian 
product  all  other  products  so  marked,  in 
compliance  with  this  part,  shall  be 
admitted  into  the  United  States,  insofar 
as  such  admittance  is  regulated  under 
the  Act 


6.  Paragraph  (c)  of  9  327.15  is  revised 
to  read  as  follows: 

$327.15    Outside  containers  of  foreign 
producU;  marltlng  and  lalMiing;  application 
of  official  Inspection  legend. 

(c)  Except  for  product  imported  from 
Canada,  all  outside  containers  of 
products  which  have  been  inspected  and 
passed  in  accordance  with  this  part 
shall  be  marked  by  a  Program  import 
inspector  or  under  a  Program  nnport 
inspector's  supervision  with  the  official 
import  meat  inspection  marie  prescribed 
in  9  327.28. 

7.  Paragraph  (a)(2)  of  9  327.21  is 
revised  to  read  as  follows: 

$  327.21    Inspection  procedures  for  cMMed 
fresh  and  frozen  boneless  manufacturing 
meat 

(a)  *  *  * 

(2)  Imported  frozen  boneless 
manufacturing  meat  shall  be  sampled  as 
required  by  9  327.6(a)  of  this  part,  and 
the  samples  defrosted  for  inspection. 
The  Program  import  inspector,  or  in  the 
case  of  Canadian  product  subject  to 
procedures  described  in  9  327.5(d)(1), 
the  Canadian  representative  will  select 
from  a  lot  the  appropriate  number  of 
cartons  specified  by  the  table  of 


sampling  plans.*  The  total  sample  for 
inspection  will  consist  of  the  necessary 
number  of  12-poimd  imits  drawn  frt)m 
these  cartons.  The  12-pound  imits 
selected  will  be  completely  defrosted 
and  examined. 


8.  Paragraph  (b)  of  9  327.26  is  revised 
to  read  as  follows: 

$  327.26    Official  import  inspection  marlcs 
and  devices. 

***** 

(b)  Except  for  product  imported  from 
Canada,  when  import  inspections  are 
performed  in  official  establishments,  the 
official  inspection  legend  to  be  applied 
to  imported  meat  and  meat  food 
products  shall  be  the  appropriate  form 
as  specified  in  99  312.2  and  312.3  of  this 
subchapter. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

9.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441,  82  Stat.  791,  as 
amended.  21  U.S.C.  451  et  seq..  76  Staf.  663  (7 
U.S.C.  iSO  et  seq.) 

10.  Section  381.198  is  revised  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  anew 
paragraph  (b)  to  read  as  follows: 

§  38 1 . 1 98    Importer  to  make  application  for 
Inspection  of  imported  poultry  products; 
special  Inspection  procedures  for  Canadian 
prodtKt 


(b)  For  participating  Canadian 
establishments,  an  official  of  the 
Canadian  meat  inspection  system  shall 
contact  the  Import  Field  Office  for  an 
inspection  assignment  (see  9  301.2(yyy)). 

(1)  If  the  Automated  Import 
Information  System  (AIIS)  does  not 
designate  the  consignment  for 
reinspection,  the  consignment  may  be 
transported  to  its  consignee  for  further 
distribution. 

(2)  If  the  AIIS  designates  the 
consignment  for  reinspection,  the  official 
shall:  I 

(i)  Select  samples  in  accordance  with 
USDA  sampling  tables.' 


*  A  copy  of  the  sampling  plans  is  available  from 
the  Import  Inspection  Division.  International 
Programs,  Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington.  DC  20250. 

'  A  copy  of  the  sampling  tables  is  available,  upon 
request,  from  the  Import  Inspection  Division. 
International  Programs.  Food  Safety  and  Inspection 
Service.  \iS.  Department  of  Agricultui'e. 
Washington,  DC  20250. 


(ii)  Identify  and  place  samples  in  the 
vehicle  for  easy  removal  and 
reinspection  by  a  Program  import 
inspector. 

(3)  In  the  event  that  any  one  of  the 
requirements  provided  in  paragraph 
(d)(2)  of  this  section  is  not  met 
inspection  of  the  consignment  shall  be 
conduced  by  a  Program  import  inspector 
in  accordance  with  established 
procedures  provided  for  in  the 
regulations  for  other  imported  products. 

11.  Paragraph  (a)  of  9  381.199  is 
revised  to  read  as  follows: 

§381.199    Inspection  of  imported  poultry 
products. 

(a)  (1)  Except  as  provided  in 
99  381.198(b)(1)  and  381.209  of  this  part 
and  paragraph  (c)  of  this  section,  all 
slaughtered  poultry  and  poultry 
products  offered  for  importation  from 
any  foreign  country  shall  be  reinspected 
by  a  Program  import  inspector  before 
they  shall  be  allowed  entry  into  the 
United  States. 

(2)  Every  lot  of  product  shall  routinely 
be  given  visual  inspection  for 
appearance  and  condition,  and  checked 
for  certification  and  label  compliance, 
except  as  provided  in  9  381.198(b)(1). 

(3)  The  computerized  Automated 
Import  Information  System  (AIIS)  shall 
be  consulted  for  reinspection 
instructions.  The  AIIS  will  assign 
inspection  levels  and  procedures  based 
on  established  sampling  plans  or 
established  product  and  plant  history 
and  established  sampling  plans. 

*  *  4  *  • 

12.  Paragraph  (a)  of  section  9  381.204 
is  revised  to  read  as  follows: 

§381.204    Maricing  of  poultry  products 
offered  for  entry;  official  Import  Inspection 
merits  and  devices. 

(a)  Except  for  proditct  imported  from 
Canada,  poultry  products  which  upon 
reinspection  are  found  to  be  acceptable 
for  entry  into  the  United  States  shall  be 
marked  with  the  official  inspection 
legend  shown  in  paragraph  (b)  of  this 
section.  Such  inspection  legend  shall  be 
placed  upon  such  products  only  after 
completion  of  official  import  inspection 
and  product  acceptance. 
***** 

These  amendments  to  the  regulations 
governing  the  reinspection  of  Canadian 
meat  and  poultry  products  entering  the 
United  States  will  be  effective  upon 
signature  of  this  document.  Public 
comments  will  not  be  sought  prior  to  the 
implementation  of  these  amendments 
because  it  has  been  determined  that  the 
administrative  actions  authorized  by 
these  amendments  should  be  taken  in 
conjunction  with  the  implementation  of 
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the  United  States-Canada  Free-Trade 
Agreement.  It  is  anticipated  that  the 
Agreement,  and  the  United  States- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  (Pub.  L  100- 
449)  that  will  implement  it,  will  go  into 
effect  on  January  1, 1989.  Since  these 
amendments  to  the  meat  and  poultry 
products  inspection  regulations  conform 
to  the  requirements  of  the  Agreement,  it 
has  been  determined  that  it  will  be  in 
the  best  interest  of  FSIS  and  the  United 
States  that  these  regulatory 
amendments  should  become  effective 
immediately  to  ensure  immediate 
compliance  with  the  Agreement. 
Accordingly,  pursuant  to  the  authority  in 
5  U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest,  and  good  cause  is 
found  for  making  this  amendment 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
However,  FSIS  is  soliciting  conunents  in 
response  to  this  interim  rule  for  30  days 
after  publication  of  this  document  and  a 
final  document  discussing  comments 
received  and  any  amendments  required 
will  be  published  in  the  Federal  Register 
as  soon  as  possible. 

Done  at  Washington.  DC  on  December  31. 
1988. 

Rooald  I.  Pnicha, 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 
[PR  Doc.  89-181  Filed  1-4-80;  8:45  am] 

MLLNMCOOI  I410-OIMI 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminiatratlon 

23  CFR  Part  625 

(FHWA  Docket  Noe.  a6-17,  Notice  4  and  87- 
16,  Notice  3] 

RIN  2125-ABSe 

Design  Standards  for  Highways; 
Standard  Specifications  for  Highway 
Signs,  Lumlnalres,  and  Traffic  Signals 

AQCNCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  With  a  minor  modification 
concerning  the  allowable  change  in 
velocity  criterion  in  the  specifications, 
this  rule  adopts,  for  application  on 
Federal-aid  highway  projects,  Section  7 
of  the  American  Association  of  State 
Highway  and  Transportation  Officials' 
(AASHTO)  "Standard  Specifications  for 
Structtu'al  Supports  for  Highway  Signs, 
Luminaires  and  Traffic  Signals,  1985,"  as 


amended  by  the  "1988  Interim 
Revisions."  Section  7  of  the 
specifications  covers  breakaway 
requirements  for  sign,  luminaire,  and 
traffic  signal  supports.  Previously, 
FHWA  adopted  all  other  sections  for  the 
cited  1985  specifications  as  amended  by 
the  "1988  Interim  Revisions."  This  rule 
also  adopts  the  subsequent  amendments 
to  the  cited  specifications  contained  in 
the  "1987  and  1988  Interim  Revisions." 
EFFECTIVE  DATE:  January  5, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  H.  Hatton,  Office  of 
Engineering.  (202)  366-1329,  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel.  (202)  366-1382,  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  ET,  Monday  through  Friday,  except 
legal  holidays. 
SUPKEMENTARY  INFORMATION: 

Background 

This  rule  includes  a  general  updating 
of  the  citations  in  23  CFR  Part  625,  and 
makes  the  revisions  to  23  CFR  625.5. 
Guides  and  references,  proposed  in  the 
NPRM,  FHWA  Docket  87-16.  (53  FR 
2041.  January  26. 1988).  Action  on  the 
principal  subject  of  this  rulemaking, 
adoption  of  breakaway  requirements  for 
highway  sign,  luminaire,  and  traffic 
signal  supports,  began  with  a  notice  of 
proposed  rulemaking  (NPRM).  FHWA 
Docket  86-17.  (51  FR  40817.  November 
10, 1986).  which  presented  FHWA's 
proposal  to  adopt,  for  application  on 
Federal-aid  highway  projects,  revised 
specifications  for  structtiral  supports  for 
highway  signs,  luminaires.  and  traffic 
signals.  Subsequently,  a  final  rule, 
FHWA  Docket  86-17.  Notice  2,  (52  FR 
36245.  September  28, 1987),  adopted,  for 
use  on  Federal-aid  highway  projects,  the 
AASHTO  "Standard  Specifications  for 
Highway  Signals.  Luminaires  and 
Traffic  Signals,  1985".  as  amended  by 
the  "1986  Interim  Revisions."  except  for 
the  requirements  of  Section  7  of  the 
document,  which  deal  with  breakaway 
supports.  At  that  time  FHWA  held  in 
abeyance  the  adoption  of  Section  7  of 
the  cited  1985  specifications,  pending 
completion  and  evaluation  of  capability 
testing  of  previously  accepted 
breakaway  luminaire  supports.  In  the 
interim  FHWA  has  continued  to  accept, 
for  use  on  Federal-aid  highway  projects, 
breakaway  supports  conforming  to  the 
requirements  contained  in  Section  7  of 
the  "Standard  Specifications  for 
Structural  Supports  for  Highway  Signs. 
Luminaires  and  Traffic  Signals,  1975." 
In  proceeding  with  development  of  a 
revised  rule  on  breakaway  supports, 
FHWA  issued  a  summary  of  the  results 
obtained  from  its  capability  testing  of 


luminaire  supports  and  announced  an 
extension  of  the  conunent  period  on  the 
proposed  adoption  of  Section  7  of  the 
1985  AASHTO  specifications,  FHWA 
Docket  86-17,  Notice  3,  (52  FR  47403, 
December  14. 1987).  The  extended 
comment  period  ended  March  14, 1988. 

Discussion  of  Comments  \ 

There  were  14  commenters  on  the 
NPRM  prior  to  publication  of  the 
luminaire  support  test  results  and 
extension  of  the  comment  period.  Eleven 
of  the  commenters  to  the  NPRM, 
including  3  State  Highway  Agencies 
(SHA's),  6  manufacturers,  a  safety 
advocacy  group,  and  a  lighting  industry 
group,  specifically  addressed  the 
provisions  of  Section  7. 

Three  commenters  (one  SHA  and  two 
manufacturers)  recommended  that 
FHWA  adopt  the  1985  revision  of 
Section  7.  iTie  safety  advocacy  group 
recommended  that  the  standard  be 
revised  to  include  cars  smaller  than  1800 
pounds,  to  require  a  lower  change  in 
velocity,  and  to  establish  a  compliance 
date  for  retrofit.  Six  commenters  (two 
SHA's.  two  manufacturers,  the  safety 
advocacy  group,  and  the  industry  group) 
recommended  that  devices  that  are 
designed  to  meet  the  new  breakaway 
criteria  be  studied  to  assure  that  they 
meet  the  needs  for  strength  and 
durability  under  field  conditions.  Three 
commenters  (one  SHA  and  two 
manufacturers)  stressed  the  need  for 
new  hardware  to  be  studied  to  assure 
that  devices  meeting  the  new  criteria  are 
feasible.  Two  commenters  (one 
manufacturer  and  the  industry  group) 
expressed  concern  about  the  test  facility 
that  was  being  used  to  evaluate  the 
breakaway  devices.  The  industry  group 
and  one  SHA  recommended  that  Section 
7  remain  as  it  was  under  the  1975 
specifications.  Three  commenters  (two 
manufacturers  and  the  industry  group) 
opposed  the  four-inch  stub  height 
requirement  in  the  1985  revision  of 
Section  7  as  being  too  restrictive. 

There  were  24  commenters  on  the 
NPRM  subsequent  to  the  December  14. 
1987.  publication  of  supplemental 
information  and  extension  of  the 
comment  period.  Comments  were 
received  from  twelve  SHA's,  three 
safety  advocacy  groups,  seven 
manufacturers,  and  two  industry  groups. 

Eight  commenters  (five  SHA's.  two 
manufacturers,  and  one  industry  group) 
recommended  that  more  research  be 
conducted  to  develop  breakaway 
devices  that  meet  the  proposed  criteria 
and  still  provide  adequate  structural 
strength  and  durability.  Six  commenters 
(two  SHA's  and  four  manufacturers) 
noted  that  none  of  the  aluminum 
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transformer  bases  tested  met  the 
proposed  criteria.  (The  SHA's  were 
concerned  that  they  would  be  left 
without  an  acceptable  breakaway 
device  since  they  had  four  other  reasons 
for  ciutailing  use  of  other  breakaway 
devices.)  Six  commenters  (four  SHA's, 
one  manufacturer,  and  one  industry 
group)  believed  that  the  four-inch  stub 
height  requirement  was  unnecessarily 
restrictive,  especially  when  typical 
roadside  grading  was  considered.  Five 
commenters  (two  SHA's  and  three 
manufacturers)  were  concerned  that 
hardware  that  met  the  proposed  criteria 
would  not  be  able  to  withstand  loadings 
to  be  expected  during  their  design  lives 
of  20  to  30  years.  Seven  commenters 
(four  SHA's  and  three  manufacturers) 
expressed  the  opinion  that  the  slip  bases 
that  passed  the  impact  tests  relied 
heavily  on  proper  installation  and 
maintenance,  including  bolt  torquing 
and  proper  orientation,  control  of 
corrosion,  and  removal  of  ice  and  snow 
accumulations,  thus,  they  questioned  the 
long  term  performance  of  slip  bases. 
Four  commenters  (three  manufacturers 
and  one  industry  group]  expressed 
concern  over  the  reliabiUty  of  testing 
performed  on  breakaway  devices.  Three 
commenters  (all  SHA's)  requested  that 
an  extended  implementation  period  be 
granted  in  order  that  new  hardware 
could  be  developed.  Three  commenters 
(two  manufacturers  and  one  industry 
group)  stated  that  the  good  in-service 
record  of  aluminum  transformer  bases 
should  be  evidence  that  the  proposed 
Section  7  revisions  are  unwarranted. 
Three  commenters  (two  SHA's  and  one 
industry  group)  are  concerned  that  the 
proposed  standards  would  expose 
owners  and  manufacturers  to  greater 
legal  liability  (no  further  explanations 
were  given),  lliree  commenters  (two 
manufacturers  and  one  industry  group) 
disputed  the  statement  in  the  NPRM 
that,  "the  manufacturers  of  structural 
support  materials  may  be  minimally 
affected  by  the  Revised  Specifications." 
They  believe  that  the  costs  to  design, 
test  and  produce  hardware  meeting  the 
proposed  specification  would  be 
significant 

Three  commenters  (two  safety 
advocacy  groups  and  one  mantifacturer) 
recommended  that  Section  7  be  adopted 
promptly.  The  third  safety  advocacy 
group  requested  that  the  breakaway 
criteria  for  vehicle  size  and  change  in 
velocity  be  made  more  demandiiig.  Five 
commenters  (two  industry  support 
groups,  two  manufactiu«rs,  and  one 
SHA)  requested  that  the  1985  Section  7 
be  withdrawn  entirely  and  the  1975 
version  retained. 


A  total  of  two  commenters  discussed 
each  of  the  following  topics:  vehicle  size 
trends,  the  criteria  for  change  in  velocity 
during  impact  tests,  Jie  need  to  redesign 
transformer  base  bolt  circles, 
restrictions  on  proprietary  couplings  and 
shear  bases,  and  lack  of  couplings  for 
bolt  sizes  other  than  one  inch.  (Topics 
by  single  commenters  are  not 
summarized  here.  However,  some  are 
covered  in  the  responses  to  comments 
below.) 

Overall,  responses  on  Section  7  were 
received  fit)m  30  different  commenters, 
(13  SHA's  3  safety  advocacy  groups,  12 
manufacturers,  and  2  industry  groups). 
The  three  safety  advocacy  groups,  three 
manufacturers,  and  one  SHA  urged 
adoption  of  the  1985  Section  7  as  written 
or  favored  more  restrictive  criteria. 
These  commenters  believe  that  the 
smaller  test  vehicle  is  necessary  to  more 
accurately  represent  those  small  cars 
that  are  now  becoming  a  significant 
portion  of  the  highway  traffic. 

The  SHA's  and  manufacturers  who 
opposed  adoption  of  the  1985  Section  7 
based  their  opposition  on  a  belief  that 
hardware  meeting  the  new  criteria 
would  take  a  significant  investment  in 
time  and  money  to  develop  and  that 
adoption  of  the  revised  Section  7  would 
result  in  a  significant  number  of  support 
devices  that  have  not  been  field  tested 
for  fatigue  strength,  corrosion 
resistance,  reliability  of  breakaway 
characteristics,  etc.  They  also  suggested 
that  luminaire  supports  meeting  the  new 
requirements  may  not  be  suitable  for  the 
greater  heights  and  bracket  arm  lengths 
currently  used,  resulting  in  more 
luminaires  and  luminaire  supports  being 
needed  to  provide  the  same  lighting 
intensity  on  the  roadway. 

Acceptance  Criteria 

Some  reviewers  suggested  that  tKe 
acceptance  criteria  are  excessivly 
demanding,  citing  a  lack  of 
dociunentation  of  poor  performance 
with  breakaway  hardware  nominally 
conforming  to  the  1975  AASHTO 
requirements.  Most  of  the  accident 
"data"  cited  to  demonstrate  that  no 
problem  exists  are  poorly  documented. 
Valid,  detailed,  and  statistically 
significant  accident  data  on  the 
performance  of  highway  safety 
hardware  are  not  available.  Thus,  in 
order  to  proceed  with  improving 
highway  safety,  judgments  must  be 
made  using  available  information. 
Considering  the  number  and  impact 
performance  of  existing  breakaway 
supports,  the  mix  of  highway  vehicles, 
and  likely  distribution  of  impact 
conditions,  one  would  not  expect  to  find 
many  fatal  accidents  involving  existing 


breakaway  supports.  This  is  the  result 
intended  by  using  such  supports.  On  the 
other  hand,  laboratory  experience  and 
analysis  strongly  suggest  that  impacts 
by  the  smaller  automobiles  on  supports 
in  the  upper  range  of  acceptability  under 
the  1975  AASHTO  requirements  are 
likley  to  cause  a  significant  number  of 
injuries,  some  rather  serious.  The 
requirements  being  adopted  with  this 
final  rule  should  appreciably  reduce  the 
potential  for  serious  injury  under  these 
marginal  impact  conditions. 

Some  who  responded  to  the  NPRM 
asked  why  the  IS-fps  occupant  impact 
velocity  limitation  proposed  in  NCHRP 
Report  230  and  contained  in  the  1985 
AASHTO  specification  for  breakaway 
supports  was  so  much  lower  than  the 
30-fps  limit  proposed  in  Report  230  for 
other  safety  appurtenances  such  as 
crash  cushions.  Vehicle  contact  with 
virtually  all  roadside  obstructions 
creates  some  level  of  risk  for  vehicle 
occupants.  The  goal  in  designing 
roadside  appurtenances  is  to  reduce  this 
risk  to  its  lowest  practicable  level.  The 
physical  limitations  on  designs  for 
breakaway  supports  for  roadside  signs, 
luminaires,  and  traffic  signals  are  vastly 
different  from  those  on  longitudinal 
barriers  and  crash  cushions,  where  the 
systents  must  stop  or  redirect  a  wide 
range  of  vehicles.  For  breakaway 
supports  the  principal  structiu'al 
requirement  that  must  be  met  is 
resistance  to  wind  loads.  For  the  largest 
sign  and  luminaire  supports  on  our 
highways  the  shear  requirements  at 
their  bases  would  rarely,  if  ever,  exceed 
9,000  pounds,  and  for  most  supports  the 
requirements  will  be  far  less.  Thus, 
theoretically,  even  the  most  massive 
supports  likely  to  be  accepted  could 
safely  be  designed  to  breakaway  under 
lateral  forces  much  less  than  those  that 
would  produce  the  maximum  allowable 
occupant  impact  velocity.  While  the 
writers  of  Report  230  were  looking  more 
to  the  historical  acceptance  of  the 
requirements  in  the  1975  AASHTO 
specifications  and  the  availabihty  of 
conforming  breakaway  supports  when 
they  made  their  recommendations,  the 
physical  reality  is  that  their 
reconunendations  are  more  than 
achievable  and  supports  meeting  the 
Report  230  requirements,  when  tested 
with  1800-pound  vehicles,  are  available 
and  being  used.  Thus,  the  only  potential 
argument  against  their  adoption  appears 
to  be  cost. 

Those  respondents  to  the  NPRM, 
primarily  suppliers,  who  questioned  the 
cost  of  the  new  requirements  cited 
development  testing,  and  retooling 
costs.  In  anticipation  of  adoption  of  the 
new  requirements  several  companies 
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have  proceeded  witk  th*  devaiofMUiit 
aad  Inbag  of  •\4>port8  to  meei  (be 
requireraeats,  MMne  have  reported 
deveiopment  of  hardwaM  that  meeto  the 
new  requirements.  One  of  the  reported 
conforming  bardwara  items  it  an 
aiumiaum  breakaway  tmtfonBcr  bate 
(with  three  variatioaaj  for  luminaire 
supports,  an  itea  eeverai  respondents 
indicated  would  a«t  be  available  if  the 
new  requirements  were  adopted. 

Soiae  hardware  types  already 
avaflable  at  the  time  the  AASHTO 
adopted  its  1085  specifications  met  its 
requirements  and  are  suSldent  to  meet 
nearly  all  site  requirements.  Also,  some 
suppliers  have  already  started  investing 
in  development  to  bring  their  products  in 
line  with  the  new  requirements. 
Therefore.  FHWA  does  not  expect  the 
costs  to  be  nearly  as  great  as  estimated 
by  the  manufacturers.  It  seems  likely 
that  applying  the  new  requirements  to 
future  construction  win  be  justiHed  by 
the  improved  benefits  to  the  public. 

However,  given  the  relatively  good 
performance  experienced  with  supports 
meeting  the  1975  AASHTO  breakaway 
requirements,  it  would  rarely  be  cost 
beneficial  to  replace  or  retrofit  an 
existing  serviceable  support  accepted 
under  the  197S  reqirirements. 
Nevertheless,  the  FHWA  will  continue 
its  long  standing  poKcy  of  encouraging 
highway  agencies  to  replace  damaged 
supports  with  those  meeting  current 
requirements  whenever  practicable. 

There  is  a  stub  height  requirements  In 
the  1985  AASHTO  specification  that  is 
new.  Some  of  the  respondents  to  nie 
NPRM  questioned  the  need  for  this 
requirement  or  suggested  that  it  is  too 
restrictive.  The  t^ective  of  tiie 
requirement  is  to  prevent  vehicle 
undercarriage  snagging.  Withont  this 
limiting  re<)trifeinents,  designs  and 
support  placements  have  occasionally 
energed  that  are  obviomly  tmsafe. 
Thus.  FHWA  believes  avoidance  of 
undercarriage  smgglRg  needs  to  be 
addressed  by  the  requirements  for 
breakaway  deei^.  Foundations  with 
skid  plates  or  Mocks  to  cauee  vehicles 
to  pass  over  base  remains  could  be  used 
to  achieve  the  ob|ective  of  the  stub 
height  requirement,  fai  its  interpretatlan 
and  applicatiaQ  of  tiic  stub  height 
requirement  FHWA  will  examine  the 
intent  of  the  requtreMent  and  will  work 
with  die  AASHTO  to  determine  whether 
more  ot^totivs  crttaria  for  defining  stub 
height  and  alternative  OMans  of 
preventing  imdercarriage  snagging  can 
be  incorporated  in  its  spediicatian. 

Increased  aiatntenajna  problems  and 
hazards  from  anexyeciad  oaUopse  of 
supports  ware  syggesAed  hy  •one 
reapondents.  The  FHWA  does  not  see 
these  as  likely  pfeblea».  Ficst  of  all 


there  are  supports  of  proven  stiwigili  to 
fill  nearly  all  service  reqrdrements. 
Secondly,  new  designs  wil  be  reqaired 
to  meet  the  structoral  reqarements  of 
the  AASHTO  specifications,  which,  if 
properly  applied,  will  prevent  supports 
of  poor  perfbrmaBcs  from  entering 
service. 

Testing  procedures  were  questioned 
by  some  respondents.  The  capabiUty 
testing  of  luminaire  supports  undertaken 
by  the  FHWA  followed  an  extensive 
period  of  development  of  the  FHWA's 
Federal  Outdoor  Impact  Laboratory 
(FOIL)  at  the  Federal  Highway  Research 
Center  in  McLean.  Virginia.  A  four- 
wheel  cart  [bogie]  with  a  replaceable, 
crushable  aluminum  honeycomb  nose 
was  developed  and  twad  at  the  FOIL  as 
a  surrogate  for  automobiles  in  all  the 
luminaire  support  capability  testing.  The 
bogie  noses  (there  are  three,  one  each 
for  20-.  40-.  and  GO-mph  testsj  were 
configured  to  approximately  replicate 
the  crush  characteristics  of  a  1979 
Volkswagen  Rabbit  when  striking,  head 
on.  a  narrow  object  at  a  point  14  inches 
left  of  its  centerline.  These  crush 
characteristics  were  selected  after 
examining  the  crush  characteristics  of 
several  ottier  vehicles  and  other  impact 
locations.  The  selected  crush 
characteristics  are  not  those  that  might 
be  expected  to  place  the  most 
demanding  requirements  on  breakaway 
hardware.  However,  FHWA  believes 
them  to  be  representative  of  the  crush 
Charactistics  of  large  portion  of  today's 
small  automobiles  and  close  to  those 
that  would  be  most  demanding.  The 
FHWA  has  high  confidence  in  the  bogie 
tester  and.  for  20-mph  tests,  has  high 
confidence  in  pendulum  testers  fitted 
with  an  Impact  nose  duplicating  the  20- 
mph  nose  used  on  the  bo^. 

Interpretation,  Evaluation,  and 
ImplamaatalioB 

After  tvahnting  all  the  responses  to 
the  NPRM  and  the  results  from  the 
capability  taating  of  breakaway 
luminaire  supports  and  considering  the 
historical  and  technical  bases  of 
requirements  for  breakaway  supports, 
the  FHWA  concludes  that  Section  7  of 
the  AASHTO's  Standard  Specifications 
of  Strucutwal  Supports  for  Highway 
Signs,  LuB^alres  and  Traffic  Signals, 
1985,"  contains  suitable  requirements 
upon  which  to  base  acceptance  of 
breakaway  supports  for  use  on  Federal- 
aid  highway  profacts.  However,  where 
the  AASHTO  spedScation  requires  diat 
a  breakaway  support  not  causa  a 
change  in  velocity  9«ater  than  IS  ^  in 
the  test  device,  the  FHWA  wiH  accept  a 
change  in  vaiodty  of  U  ^ 
AdditionUy.  the  FHWA  will  establish  a 
transitiMi  parted  dartag  whkh  break- 


away supports  previously  found 
acceptaUe  under  the  AASHTO's  1975 
breakaway  reqturements  may  continve 
to  be  installed  on  Federal-aid  highway 
projects  witil  )uly  1. 199a  After  this  time 
all  new  breakaway  sign,  hmdnaire.  and 
traffic  signals  supports  installed  on 
Federal-aid  hi^way  projects  will  be 
required  to  meet  the  breakaway 
requirements  in  the  19BS  AASHTO 
specifications  as  amended  by  the  "1968 
Interim  Revisions",  with  the 
modification,  as  stated  above,  that  the 
maximum  change  in  velocity  allowable 
will  be  16  fps. 

Establishing  July  1, 190a  as  die  date 
for  full  compliance  with  the  breakaway 
requirements  being  adopted  with  this 
final  rule  is  intended  to  allow  sufficient 
time  for  breakaway  support 
manufacturers  to  take  those  steps 
needed  to  produce  and  qualify  durable 
products  meeting  the  new  requirements 
and  to  allow  highway  agencies  sufficient 
to  to  revise  their  specifications,  design 
practices,  and  project  plans  to  conform 
to  the  tevf  requirements. 

The  ded^on  by  the  FHWA  to  accept 
an  occupant  impact  velocity  of  16  ^s 
rather  than  the  15  fps  suggested  in 
NCHRP  Report  230  and  specified  in  the 
1985  AASHTO  specifications  is  based 
on  the  fact  that  the  1975  AASHTO 
specifications  had  an  implicit 
acceptance  level  c^  15.7  fps.  which  when 
rounded  the  nearest  whole  number  is  16 
fjps.  The  FHWA  believes  this  value  will 
result  in  safe  breakaway  support 
designs  and  that  it  is  consistent  with  the 
current  state-of-the-art  In  breakaway 
support  design. 

The  FHWA  has  no  plans,  and  does 
not  believe  it  would  be  in  die  public 
interest,  to  require  that  breakaway 
supports  previously  found  acceptable 
and  installed  under  the  1975  AASHTO 
specifications  be  retrofitted  or  replaced 
on  any  Federal-aid  hl^way  projects, 
unless  accident  experience  dictates  such 
action.  However,  the  FHWA  will 
encourage  highway  agencies  to  adopt 
the  new  breakaway  requirements  before 
the  conversion  deadline  and.  to  the 
extent  practicable  after  conversion  to 
the  new  breakaway  requirements,  to 
replace  damaged  breakaway  supports 
with  supports  meeting  the  new 
requirements. 

The  FHWA  has  observed  that  certain 
installation  and  testing  practices  have 
an  influence  on  test  results.  Thus,  in 
testing  breakaway  supports  and 
interpreting  and  applying  test  results  it 
will  be  stron^y  recommended  tliat: 

•  Where  standardiaed  testing  devices 
(bogies,  pendulums,  etc.)  are  available, 
they  siRMild  be  «aed  for  acoeptance 
testing. 
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Note. — There  are  limitations  on  use  of  the 
bogie  and  the  pendulum.  Neither  is  suitable 
for  testing  base-bending  supports  and  the 
pendulum  is  not  suitable  for  testing 
breakaway  supports  that  require 
approximately  12  inches  or  more  of 
movement  to  effect  complete  separation 
between  their  upper  portions  and  their 
foundations.  The  advantage  of  testing  with  a 
standard  bogie  or  a  pendulum,  beyond  the 
very  considerable  savings  in  testing  cost,  is 
the  consistent  response  of  the  test  device. 

•  All  fasteners  likely  to  have  an 
influence  on  the  breakaway 
performance  of  a  support  being  tested 
should  be  of  the  type  to  be  used  in 
service  installations  or  a  procedure 
should  be  established  to  assure  that  the 
effect  of  the  fasteners  used  in  testing 
will  be  the  same  as  that  of  the  fasteners 
actually  to  be  used  for  in-service 
installations.  (It  may  be  appropriate  to 
use  special  strain  measuring  bolts  in  test 
installations  in  order  to  precisely 
measure  and  control  clamping  forces.) 

•  Estimates  of  torque  values  required 
in  the  bolts  to  be  used  for  in-service 
installations  to  achieve  the  same  bolt 
clamping  forces  as  used  in  testing 
should  be  obtained  and  made  a  part  of 
the  test  report.  (If  non-service  bolts  are 
used  in  testing  there  should  be 
instructions  for  installing  service  bolts 
to  duplicate,  in  the  service  installations, 
the  same  bolt  effects  that  were  obtained 
hi  testing.) 

•  Where  the  manufacturer  specifies 
bolt  torques  to  be  used  with  the  bolts 
recommended  for  use  with  a  breakaway 
support,  the  clamping  force  produced  in 
the  recommended  bolt  under  the 
specified  torque  shovdd  be  determined, 
reported,  and  the  recommended 
practices  followed  in  the  test 
installation. 

•  Where  the  manufacturer  or  user 
does  not  specify  a  bolt  clamping  force  or 
bolt  torque,  state-of-the-practice 
procedures  should  be  followed  and 
reported.  In  the  absence  of  such 
procedures,  a  clamping  force  that  is 
equivalent  to  that  which  would  be 
achieved  by  subjecting  the  bolt  specified 
by  the  manufacturer  to  a  tightening 
torque  of  200  foot  pounds  should  be 
used  in  test  installations.  (In  the 
absence  of  a  recommendation  by  the 
manufacturer  or  user  for  a  bolt  or  bolt 
finish,  a  bolt  of  the  type  and  finish  most 
likely  to  be  used  should  be  used  and  its 
type  and  finish  reported.) 

•  Information  describing  critical 
clamping  forces  and/or  bolt  torques  and 
any  other  critical  installation  practices 
should  be  supplied  with  each 
breakaway  support  and,  preferably,  be 
permanently  marked  on  the  support. 

•  When  testing  transformer  bases,  the 
maximum  bolt  circle  recommended  by 


the  manufacturer  for  use  with  the  base 
should  be  used  in  testing  the  base. 

•  The  weight  of  that  portion  of  a 
breakaway  support  that  might  fall  on 
the  roof  of  a  vehicle  should  not  exceed 
1,000  pounds.  (The  weight  of  a  sign 
panel  would  normally  not  be  included 
as  a  part  of  the  weight  of  a  support.) 

•  The  words  "*  *  *  maximum  change 
in  velocity  for  a  standard  1800-pound 

(816.5  kg)  vehicle in  the 

AASHTO  specifications  should  be 
interpreted  as  also  meaning  "*  •  • 
maximum  occupant  impact  velocity,  as 
determined  by  the  procedures  in  NCHRP 
Report  230,  in  a  test  with  an  1800-pound 

(816.5  kg)  vehicle (The 

commentary  on  Section  7  in  the  1985 
specifications  makes  it  clear  that  this  is 
the  intent  of  the  specifications.) 

This  final  rule  also  covers  the 
FHWA's  adoption  of  AASHTO's  1987 
and  1988  revisions  to  its  1985  sign  and 
luminaire  support  specifications.  Only 
one  of  those  revisions  touches  on  a 
potential  safety  issue.  That  is  a  change 
in  Section  7  that  would  reduce  from 
eight  feet  to  seven  feet  the  minimum 
clear  distance  supports  must  be  apart  in 
multiple  support  signs  to  be  considered 
as  acting  independenUy.  The  FHWA  has 
no  evidence  that  this  change  will  have 
more  than  a  very  minimal  impact  on 
safety.  All  other  changes  contained  in 
the  1987  and  1988  Interim  Revisions  are 
either  editorial  or  are  considered  by  the 
FHWA  to  have  no  potential  for 
adversely  impacting  the  safety, 
durability,  or  cost  of  sign  supports. 
Therefore,  it  accepts  all  the  changes  in 
the  1985  AASHTO  specifications 
contained  in  the  1987  and  1988  Interim 
Revisions. 

Additionally,  these  final  amendments 
are  intended  to  bring  Part  625  up  to  date 
with  versions  of  the  cited  publications 
or  new  publications  already  formally  or 
informally  recognized  by  the  FHWA  as 
appropriate  bases  for  the  design  of 
highways. 

Regulatory  Evaluation  and  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  With 
due  consideration  given  to:  Preliminary 
ReguJatory  Evaluation  (on  file  in  FHWA 
Docket  86-17);  capability  testing  of 
luminaire  supports  conducted  by  FHWA 
(summary  report  contained  in  FHWA 
Docket  86-17,  Notice  3  (52  FR  47403) 
December  14, 1987);  comments  received 
in  response  to  the  notices  of  proposed 
rulemaking;  information  described  in  the 
"Supplementary  Infjormation"  section  of 
this  document;  and  the  information 


reported  below,  the  FHWA  concludes 
that  this  rule  %vill  sufficiently  improve 
highway  safety  to  justify  the  relatively 
small  additional  cost  itsjmplementation 
may  require. 

An  important  factor  considered  in 
developing  this  rule  was  an  implied 
promise  to  the  public  to  provide  a  given 
level  of  breakaway  performance.  "The 
1975  AASHTO  specifications  have  an 
implied  maximum  change  in  velocity 
requirement  of  15.7  fps  for  a  2250-pound 
vehicle.  In  late  1973,  when  the  1975 
breakaway  specification  was  being 
developed,  automobiles  were,  on 
average,  considerably  larger  and 
heavier  than  they  are  today.  At  that  time 
the  2250-pound  automobile  was  not  the 
smallest  automobile  on  our  highways, 
but  the  judgment  was  made  that,  since 
vehicles  in  that  weight  class  were 
readily  available  for  use  as  test  vehicles 
and  there  were  very  few  smaller 
vehicles  on  oiu-  highways,  the  2250- 
pound  automobile  was  a  reasonable 
choice  as  a  test  vehicle.  Also,  given  the 
relatively  low  allowable  change  in 
velocity  value  in  the  specification,  there 
was  a  high  probability  that  conforming 
breakaway  supports  would  be  broken 
away  in  20-mph  frontal  impacts  by  the 
smallest  automobiles  than  on  our 
highways,  albeit  at  higher  changes  in 
velocity  than  prescribed  in  the 
specification. 

A  very  significant  reduction  in 
automobile  weights  has  occurred  since 
1973.  FHWA's  interest  in  breakaway 
requirements  relative  to  the  smaller 
vehicles  entering  the  fleet  was  made 
expUcit  in  1979,  when  it  announced  that 
FHWA  sponsored  research  would 
consider  mini-sized  cars  (1700  to  1800 
pounds).  In  1981  the  National 
Cooperative  Highway  Research  F*rogram 
(NCHRP)  issued  NCHRP  Report  230. 
"Recommended  Procedures  for  the 
Safety  Performance  Evaluation  of 
Highway  Appurtenances."  This  report 
contained  guidance  for  testing 
breakaway  supports  with  1800-pound 
vehicles  and  suggested  a  maximum 
allowable  change  in  velocity  of  15  fps  in 
the  test  vehicle.  In  March  of  1983, 
AASHTO  began  the  process  of 
examining  the  test  vehicle  for 
breakaway  supports.  This  ultimately  led 
to  adoption  of  the  breakaway 
requirements  now  found  in  section  7  of 
the  AASHTO's  1985  specifications, 
which  call  for  testing  with  an  1800- 
pound  vehicle. 

The  1800-pound  vehicle  holds  about 
the  same  relative  position  in  the  range  of 
vehicles  in  the  fleet  today  as  the  2250- 
pound  vehicle  held  in  the  fleet  in  1973 — 
there  are  few  smaller  than  the  1800- 
pound  vehicle.  Additionally,  breakaway 
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support*  oonformifig  to  tin ; 
b«4ng  adopted  with  tkit  rU«  «n  likaly  to 
bivakaway  under  20-iii|)li  frontal 
uapact*  by  th«  tmallest  atitomoinies 
currently  being  marketed  in  tin  comtty. 
Thua,  the  requirementa  beuig  adoptad 
with  thia  mla  approxiinatety  eatabliah 
the  aame  relativa  lairal  of  aafety 
performance  for  breakaway  aupporta  for 
signs,  lumiiiaires,  aad  traffic  •tgnal'a  for 
today's  traffic  as  the  1075  AASHTO 
breakaway  reqairemeats  did  for  the 
tragic  at  the  time  they  were  fint 
propoaed. 

lliere  are  three  k]gical  queatioas  to  be 
asked  about  thia  n^ 

Is  it  auffideat? 

la  it  achievable? 

la  it  worth  the  cost? 

Tke  answer  to  the  first  question  la.  In 
part,  dependent  on  the  answer  to  the 
other  two  questions.  Striking  any  object 
creates  some  risk.  What  measures  are 
appropriate  to  reduce  that  risk  depend 
on  available  technology,  coat  and  the 
level  of  the  ride.  The  16-^8  occupant 
impact  vehjcity  performance  criterion 
for  the  breakaway  supports  covered  by 
this  notice  is  essentlauy  the  same 
acceptance  criterion  relative  to  an  1800- 
pound  vehicle,  as  has  existed  since  1975 
relative  to  a  2290-pound  vehicle.  An 
occupant  impact  velocity  of  16  fps  is  not 
likely  to  produce  serious  injury. 
However,  this  criterion  is  not  as 
conservative  as  it  may  appear.  The 
impulse  that  will  produce  sach  ui 
occupant  impact  velocity  in  an  1800- 
pound  vehicle  in  a  high  speed  impact  is 
close  to  the  level  that  if  applied 
eccentrically  to  the  vehicle,  would  cause 
the  vehicle  to  yaw  to  the  extent  roQover 
would  be  likely.  Additkmalty,  for  hnpact 
speeds  above,  and  for  some  level  below, 
the  specified  maxtraam  and  minimum 
test  speeds,  respectrv«ly.  the  occapant 
impact  speeds  will  be  higher  than  those 
seen  at  both  limits  of  the  test  speed 
range.  There  is  also  the  possibility  that  a 
vehicle  iaterior  or  an  occHpant  position 
or  condition  could  lead  to  serious  injury 
even  at  the  low  specified  allowable 
occupant  impact  velocity.  For  the  few 
vehicles  on  our  highways  that  are  lighter 
than  th«  specified  test  vehicle,  there  is 
the  probability  of  occupant  impact 
velocities  higher  than  the  specified 
maximum. 

In  summary,  adoption  of  ttie 
acceptance  criterion  for  breakaway 
supports  for  luminaires.  sigm,  and 
traffic  signals  that  limits  the  maximum 
occupant  impact  velocity  to  16  fps  in  an 
1800-pound  (flat  vehtde  under  impacts  at 
speeds  between  30  and  €0  mph  provides 
the  sane  level  of  protection  for  today's 
traffic  that  the  1975  AASHTO 
breakaway  re^Hkcinents  prevkkd  for 
traffic  of  the  asid-lfl?0's.  It  ensures  a 


vary  low  probability  of  serious  in)«ry  for 
occupants  of  valiidas  striking 
conforming  sappeiti,  frovided  (he 
impact  conditions  are  no  inore 
damanding  than  those  specified  for 
acceptance  testing.  It  also  enaores  a 
very  low  probability  of  life-threatening 
injury  for  virtually  all  potential  impacts, 
except  for  thoee  that  resalt  in  an 
occupant  strSdng  a  support  directly. 

The  principal  source  of  opposition  to 
FHWA's  adoption  of  the  new 
breakaway  reqafrements  came  troni 
suppliars  of  afomimim  lighting  pole 
prodacts.  A  cast  aluminum  transformer 
oasa  is  the  breakaway  device  in  most 
aluminum  breakaway  himinaire 
supports.  In  the  capability  testing  of 
breakaway  luminaire  supports 
conducted  by  FHWA  a  large  proportion 
of  the  transformer  base  eqaipped 
supports  foiled  to  meet  the  new 
breakaway  requirements.  Without 
aoceptable  transformer  bases,  the 
alunibion  pole  manufactarers  face  the 
possibility  of  losing  a  large  part  of  their 
share  of  the  breakaway  luminaire 
support  market.  However,  there  are 
other  brericaway  mechanisms  that  can 
be  Bsed  with  aluminum  supports.  One 
ahuninum  pole  manufacturer  has 
proeantad  data  from  crash  tests  of  a 
breakaaray  shoe-base  design  that  show 
the  design  meets  the  proponed  FHWA 
requirements.  A  fastener  manufacturer 
has  an  anchor  boh  coupling  under 
development  that  has  passed  the  new 
breakaway  raquireraents  when  crash 
tested.  And.  theoretically,  slip-base 
technology,  whidi  is  now  available  for 
steel  luminaire  supports,  could  be 
adapted  for  iwe  with  aluminum  poles. 
Thus,  the  aluminum  pole  manufacturers 
are  not  dependent  on  transformer  bases 
to  provide  breakaway  supports.  On  the 
other  hand,  there  is  no  theoretical  bar  to 
the  development  of  an  acceptable 
breakaway  aluminum  transformer  base. 
In  fact  one  manufacturer  has  developed 
three  transformer  base  models  that  meet 
the  new  breakaway  requirements. 

FHWA  understands  that  the 
ahiminuffl  breakaway  himinaire 
supports  that  are  currently  available  to 
meet  the  new  requh^nrents  probably  do 
not  cover  the  full  range  of  service 
requirements  likely  to  be  encountered.  It 
also  understands  tfiat  further 
development  and  tooling  costs  will  be 
required  of  the  aluminum  pole 
manufocturers  to  provide  oonforming 
breakaway  supports  that  also  meet  ^ 
most  demanding  service  requirements. 
Nevertheless,  diere  are  breakaway 
support  designs  meeting  the  new 
requirements  available  to  cover  the  full 
range  of  service  requirements  likely  to 
be  encountered.  Thus,  given  the 
reducthm  ia  the  sixes  of  vehicles  on  our 


highways,  the  laboratory  evidence  that 
IBOO-pound  vehicles  failed.  In  20-n)ph 
tests,  to  breakaway  some  supports 
accepted  under  the  okl  breakaway 
requirenents.  and  the  availability  of 
supports  BMSting  the  new  breakaway 
requirements,  the  FHWA  can  find  no 
basis  for  not  imposing  Oie  new 
breakaway  requirements. 

Ia  setting  July  1. 199a  as  the  date  for 
full  compliance  with  the  new 
requirements.  FHWA  gave 
consideration  to  the  safety  of  the 
motoring  public,  the  time  some  highway 
agencies  will  need  to  revise  their 
breakaway  support  designs  and 
specifications,  and  development  woik 
underway  by  support  suppliers  that  is 
likely  to  residt  in  replacement  products 
for  those  supports  rendered 
unacceptable  by  the  new  requirements. 
Since  tbe  supports  installed  in  the 
transition  period  will,  at  a  miaimum, 
have  to  have  bees  found  acceptable 
under  the  old  breakaway  requirements 
and  there  will  be  only  a  limited  number 
of  supports  not  sweting  the  new 
raquiraments  installed  in  the  transition 
period,  the  FHWA  believes  any  benefits 
the  public  might  gain  from  an  immediate 
imposition  of  the  new  requirements  will 
be  offset  by  increased  costs  owing  to 
disruption  of  highway  agencies'  current 
practices  and  of  their  possibly 
unnecessarily  having  to  select  designs 
that  are  incompatible  with  their  current 
practices.  These  costs  are  likely  to  be 
avoided  if  the  support  suppliers  can 
finish  development  of  compatible 
substitutions  for  their  old  designs  in  the 
time  allowed  for  compliance.  The 
FHWA  recognizes  that  there  is  no 
assurance  that  this  will  happen.  But 
given  the  efforts  already  exp«ided  by 
the  suppliers  and  die  technical 
feasibility  of  devefoping  supports  to 
meet  the  new  requirements,  the  FHWA 
believes  there  is  a  high  probability  that, 
when  the  supphers  are  given  a  definite 
date  when  compliance  will  be  required, 
they  will  meet  die  challenge. 

"The  FHWA  believes  that  this  action 
will  have  a  minimal  regulatory  impact. 
Title  23,  U,S.C.  section  109.  Standards, 
reqaires  that. 

(a]  The  Secretary  shall  not  ap{>rove  plana 
and  Bpecificatiolu  for  proposed  projects  on 
any  Federal-aid  system  if  they  tail  to  provide 
for  a  facility  (1)  that  will  adequately  meet  the 
existing  and  probable  future  trafTic  needs  and 
ccmditions  in  a  maimer  conducive  to  safety, 
durability,  and  economy  of  maintenanca;  (2) 
thtit  will  be  designed  and  constructed  in 
accordance  with  standards  best  suited  to 
accomplish  the  foregoing  objectives  and  to 
conform  to  the  particular  needs  of  each 
locstity. 
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Part  625  of  Title  23.  CFR,  is  the 
instrument  by  which  the  FHWA.  acting 
for  the  Secretary  of  Transportation, 
informs  State  highway  agencies  of  the 
bases  upon  which  hi^way  projects  will 
be  evaluated  for  compliance  with  the 
statutory  design  requirements.  The 
principal  element  of  this  rule  revises 
FHWA's  requirements  for  the  design  of 
breakaway  supports  for  highway  signs, 
luminaires.  and  traffic  signals.  The 
remaining  elements  of  the  rule  bring  the 
guidance  in  Part  625  up  to  date  with 
currently  accepted  design  practices. 

Since  some  breakaway  supports 
meeting  the  new  requirements 
promulgated  by  this  rule  are  already 
being  installed  by  highway  agencies,  the 
FHWA  does  not  believe  this  rule  will 
impose  a  significant,  if  any,  cost  burden 
on  the  States.  However,  individual 
highway  agencies  may  have  to  adopt 
some  new  designs  because  certain  of 
their  current  designs  do  not  meet  the 
new  breakaway  requirements.  To 
mitigate  problems  this  may  cause 
affected  highway  agencies,  the  FHWA  is 
extending  the  compliance  date  to  July  1. 
1990,  for  highway  agencies  to  meet  the 
new  requirments.  During  this  time  the 
FHWA  expects  that  several  breakaway 
support  suppliers  will  redesign  and 
qualify  their  products  to  meet  the  new 
reqxiirements.  The  FHWA  also  expects 
that  most  of  these  new  products  will  be 
compatible  with  the  ones  replaced,  thus, 
further  reducing  the  burden  on  highway 
agencies. 

Regulatory  Flexibility  Act  and 
Federalism  Assessment 

Based  on  the  discussion  above  and 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  (Pub.  L  9ft-354).  the 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FHWA  has  carefully 
considered  the  federalism  implications 
of  this  action  in  light  of  the  principles, 
criteria,  and  requirements  of  the 
President's  Executive  Order  on 
Federalism,  E.0. 12812.  October  26. 1987. 
The  FHWA  has  determined  that  this 
final  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  CWer  12372 
regarding  inter^vemmental  consultation  on 
Federal  programs  and  activities  apply  to  tiiis 
program.) 

List  of  Subjects  in  23  CFR  Part  625 

Design  standards,  Grant  programs — 
transportation.  Highways  and  roads, 
Incorporation  by  reference.  Reporting 
requirements. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Chapter  I  of  title  23, 
Code  of  Federal  Regulations,  Part  625  as 
set  forth  below. 

Issued  on:  December  5. 1988. 
Robert  E.  Fairis. 
Federal  High  way  Administrator 

The  FHWA  hereby  amends  23  CFR 
Part  625  as  follows: 

PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

1.  The  authority  citation  of  Part  625 
continues  to  read  as  follows: 

Authority:  23  U.S.C  109.  315.  and  402;  49 
CFRl.48(bJ. 

§62&2    [Amended] 

2.  In  {  625.2,  paragraph  (a)(2]  is 
amended  by  substituting  the  word 
"constructed"  for  the  word 
"contracted." 

S  625.4    [Amended] 

3.  In  S  625.4,  an  introductory 
paragraph  is  added;  footnote  numbers  1 
and  2  located  after  the  heading  of 
paragraph  (a)  are  removed;  paragraphs 
(b)(1),  (2),  (3),  and  (5)  are  revised;  a  new 
paragraph  (b)(6)  is  added;  and 
paragraph  (c)(2)  is  revised,  as  follows: 

S  625.4    Standards,  poHcias,  and  standard 
spadftcations. 

The  documents  listed  in  this  section 
are  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  are 
on  file  at  the  Office  of  the  Federal 
Register  in  Washington,  DC.  They  are 
available  for  inspection  as  noted  in 
footnote  numbers  1  and  2  in  the 
Appendix  to  this  Part 
*        •        *        *        • 

(b)  Bridges  and  structures.  (1) 
Standard  Specifications  for  Highway 
Bridges,  Thirteenth  Edition,  AASHTO 
1983,  and  Interim  Specifications, 
Bridges,  AASHTO,  issued  annually,  1984 
through  1988.  (3] 

(2)  Standard  Specifications  for 
Movable  Highway  Bridges,  AASHTO 
1988.  [3] 

(3)  Bridge  Welding  Code  (Dl.5-88). 
AASHTO/AWS 1988.  [3.  4l 


(5)  Standard  Specifications  for 
Structural  Supports  for  Highway  Signs. 
Luminaires  and  Tragic  Signals, 
AASHTO  1985,  and  Interim 
Specifications,  Bridges.  AASHTO  1986 
through  1988.  For  use  on  Federal-aid 
highway  projects,  the  requirement  for 
maximum  change  in  velocity  in  Section 
7.  Breakaway  Supports,  may  be  16  fps  in 
lieu  of  the  15  fps  contained  in  the 
AASHTO  specifications.  [31 

(6)  Navigational  Gearances  for 
Bridges.  FHWA.  23  CFR  Part  650. 
Subpart  H. 

(c)  *  *  * 

(2)  Standard  Specifications  for 
Transportation  Materials  and  Methods 
of  Sampling  and  Testing,  Parts  I  and  It 
AASHTO  1986.  [3] 


§625.S    [AnMndwJ] 

4.  In  §625.5,  paragraphs  (a)(7)  and  (9) 
are  revised;  paragraph  (a)(12)  is  added: 
paragraphs  (b)(2),  (3),  (4),  (5),  and  (6)  are 
revised;  a  new  paragraph  (b)(7}  is 
added;  paragraph  (c)  is  removed; 
paragraph  (d)  is  redesignated  as  a  new 
paragraph  (cj;  and  paragraph  (c)(5)  is 
added  to  read  as  follows: 

§  625.5    Guides  and  references. 

***** 

(a)  *  *  * 

(7)  Guidelines  on  Pavement 
Management  AASHTO  1985.  (3] 
(8) 

(9)  Skid  Accident  Reduction  Program, 
T  5040.17.  FHWA  December  23. 1980.  (2) 

(10)  •  —  •  * 

(11)  •  •  *  *  * 

(12)  AASHTO  Guide  for  Design  of 
Pavement  Structures,  AASHTO  1986.  (3) 

(b)  *  *  * 

(2)  Manual  for  Maintenance 
Inspection  of  Bridges,  AASHTO  1983. 
and  Interim  Specifications.  Bridges. 
AASHTO  1986  through  1988.  |3] 

(3)  Guide  Specifications  for  Fracture 
Critical  Non-Redundant  Steel  Bridge 
Members,  AASHTO  1978,  and  amending 
Interim  Specifications,  Bridges. 
AASHTO  1981  through  1987.  [3] 

(4)  Guide  Specifications  for 
Horizontally  Curved  Highway  Bridges, 
AASHTO  1980,  and  amending  Interim 
Specifications,  Bridges,  AASHTO  1981 
through  198&  [3] 

(5)  Guide  Specifications  for  Seismic 
Design  of  Highway  Bridges,  AASHTO 
1983,  and  amending  Interim 
Specifications,  Bridges,  AASHTO  1985 
through  198a  [3] 

(6)  Highway  Drainage  Guidelines, 
Volumes  I  and  VIU,  AASHTO  1987.  [3] 

(7)  Manual  on  Subsurface 
Investigations,  AASHTO,  198&  (31 

(c)  Other.  *  '  * 
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(5)  Guide  Specifications  for  Highway 
Construction  AASHTO 1985.  [3] 

•        •        t        •        * 

Appendix  A  is  amended  by  revising 
footnotes  2  and  3  as  follows: 

Appendix  A  [Amended] 


'Theae  documents  may  be  reviewed  at 
the  Department  of  Transportation  Library. 
400  7th  Street.  SW..  Washington.  DC  20590  in 
Room  2200.  These  documents  are  also 
available  for  inspection  and  copying  as 
provided  in  49  CFR  Part  7.  Appendix  D. 

'American  Association  of  State  Highway 
and  Transportation  Officials.  Suite  225.  444 
North  Capitol  Street.  MW.,  Washington.  DC 
20001. 

[FR  Doc.  8&-95  Filed  1-4-89;  8:45  am] 
■UHN  coot  4l10-t>-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureeu  of  Indian  Affaire 
25  CFR  Part  5 

Preference  In  Employment 

November  1, 1968. 

AOmCY:  Biu«au  of  Indian  AJ^airs, 

Interior. 

action:  Final  rule. 

SUMMAMV:  The  Bureau  of  Indian  Affairs 
is  revising  its  Preference  in  Employment 
Regulations  by  extending  the 
application  of  Indian  preference  to 
persons  of  the  Osage  Tribe  of 
Oldahoma,  who  are  at  least  one-quarter 
degree  Indian  ancestry,  whose  rolls 
were  closed  by  an  act  of  Congress.  This 
is  in  the  best  interest  of  the  individuals 
employed  and  those  seeking 
employment,  who  are  descendants  of 
the  Osage  Tribe. 

This  revision  extends  the  expired  date 
of  September  15, 1988,  for  one  additional 
year  upon  publication  to  allow  the  tribe 
one  final  opportunity  to  organize  and  to 
establish  current  membership  standards. 
The  extended  period  of  time  is 
necessary  so  as  not  to  deny  employment 
to  persons  who  received  preference 
based  on  the  one-quarter  degree 
standard.  The  one-quarter  degree 
standard  will  remain  applicable  for  only 
one  year  or  until  the  Osage  Tribe  has 
formally  organized  and  established 
membership  standards,  whichever 
comes  tint 

imCUVE  DATK  lanuary  5, 1989. 
FOn  niflTMCR  INFOMMATtON  CONTACT. 
Mercedes  C.  Lewis.  Division  of 
Personnel  Management.  Bureau  of 
Indian  Affairs.  Department  of  the 
Interior,  Washington.  DC  20245, 
telephone  number  (202]  343-9306. 


SUPPLEMENTARY  INFORMATION:  The 

authority  to  issue  rules  and  regulations 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  sections  463  and  465 
of  the  Revised  Statutes  (25  U.S.C.  2  and 
9).  This  fmal  rule  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Indians,  as  defined  in  the  Indian 
Reorganization  Act  of  June  18, 1934, 
receive  employment  preference  in 
appointments  in  the  Bureau  of  Indian 
Affairs.  The  preference  conferred  in  25 
U.S.C.  472  must  be  applied  in  the  filling 
of  every  vacant  position  within  the 
Bureau  of  Indian  Affairs,  Freeman  v. 
Morton.  499  F.2d  492  (DC  Cir.  1974).  The 
Secretary  issued  a  fmal  rule  for  the 
defmition  of  an  Indian  on  January  17, 
1978.  A  fifth  criterion  applied  to  the  Five 
Civilized  Tribes  of  Oklahoma  and  to  the 
Osage  Tribe  whose  rolls  were  closed  by 
Acts  of  Congress  and  who  had  not  as 
yet  reorganized  so  as  to  establish 
current  membership  standards.  Many 
such  persons  have  received  preference 
based  on  the  one-quarter  degree 
standard  previously  established  by  the 
Secretary.  In  order  that  they  would  not 
be  deprived  of  that  eligibility  and  made 
to  meet  the  one-half  degree  standard,  in 
1978,  the  tribes  were  allowed  3  years, 
until  July  17, 1981,  in  which  to  organize. 
Ten  years  later  the  Osage  Tribe  is  the 
only  remaining  tribe  that  has  not 
organized. 

The  complexities  of  the  Osage's 
unique  history  have  been  described  in 
the  litigation  surrounding  the 
organization  of  the  tribe  and  the 
authority  of  the  Tribal  Council.  See 
Logan  V.  Andrua.  457  F.  Supp.  1318  (D. 
Okla.,  1978).  affirmed  640  F.2d  269  (10th 
Cir.  1981).  It  is  apparent  that  the  Osages 
have  a  uniquely  difficult  task  in 
organizing,  since  they  are  the  only  tribe 
which  is  excluded  from  organizing  under 
the  provisions  of  the  Indian 
Reorganization  Act  and  the  Oklahoma 
Indian  Welfare  Act.  Also,  the 
Secretary's  regulations  under  the  1906 
Osage  Allotment  Act  permit  only  Osage 
headright  holders  to  vote  for  the  tribal 
council.  However,  the  Osage  Tribe  has 
made  little  progress  in  the  last  ten  years 
in  its  efforts  to  resolve  these 
complexities.  At  this  point,  we  can  no 
longer  assume  that  the  Osage  Tribe 
plans  to  formally  organize. 

On  October  4, 1984.  the  Bureau  of 
Indian  Affairs  published  a  final  rule  (49 
FR  39157)  to  amend  25  CFR  Part  5, 
Preference  in  Employment.  Paragraph 
(e)  of  S  5.1  specified  the  date  of  October 
4, 1985,  as  the  final  date  for  malcing 
appointments  of  persons  of  one-quarter 
degree  Indian  ancestry.  On  September 
15. 1986,  the  Bureau  of  Indian  Affairs 


published  a  final  rule  (51  FR  32632)  to 
revise  25  CFR  Part  5.  Preference  in 
Employment.  Paragraph  (e)  of  S  5.1 
specifies  the  date  of  September  15, 1988, 
as  the  final  date  for  making 
appointments  of  persons  of  one-quarter 
degree  Indian  ancestry.  The  time  limit  is 
hereby  extended  for  one  year  from  the 
date  of  publication  of  this  document  in 
the  Federal  Register  to  permit  the  Osage 
Tribal  Council  one  more  year  in  which 
to  organize  and  to  establish  current 
membership  standards  for  purposes  of 
Indian  preference  employment  for  their 
tribal  members  in  the  Bureau  of  Indian 
Affairs.  This  extension  will  not  be 
renewed. 

Osage  Tribal  persons,  who  are  ' 
employed  by  the  Bureau  of  Indian 
Affairs  and  who  received  preference  in 
any  previous  appointment,  will  continue 
to  be  preference  eligibles  so  long  as  they 
are  continuously  employed. 

In  accordance  with  5  U.S.C.  553(a)(2), 
because  this  final  rule  applies  to  the 
Bureau  of  Indian  Affairs'  personnel 
management  practices,  the  rulemaking 
requirements  contained  in  5  U.S.C.  553 
are  not  applicable.  This  rule  extends  the 
time  limit  for  employment  with  the 
Bureau  to  persons  of  the  Osage  Indian 
Tribe,  only.  Accordingly,  this  regulation 
is  issued  as  a  final  rule  and  will  become 
effective  upon  the  date  of  the 
publication  in  the  Federal  Register. 

The  primary  author  of  this  document 
is  Mercedes  Lewis,  Supervisory 
Personnel  Staffing  Specialist,  Division  of 
Personnel  Management,  Bureau  of 
Indian  Affairs,  telephone  number,  (202) 
343-9306.  ^ 

Because  the  rule  relates  to  Agency 
management  and  personnel,  prior  notice 
and  opportunity  for  comments  are  not 
required,  and  the  rule  may  be  made 
immediately  effective  (5  U.S.C. 
553(a)(2)).  The  Department  of  the 
Interior  has  determined  that  this 
document  is  not  a  major  rule  and  does 
not  require  a  regulatory  analysis  under 
Executive  Order  12291.  This  rule 
involves  potential  Osage  Tribal 
members  only,  who  would  be  seeking 
Federal  employment  in  the  BIA.  There  is 
no  other  tribe  affected.  The  Office  of 
Management  and  Budget  (O.M.B.)  has 
informed  us  that  the  information 
collections  contained  in  25  CFR  5  need 
not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act,  Pub.  L.  96- 
511. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
This  rule  affects  only  persons  of  the 
Osage  Tribe  of  Indians. 
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This  final  rule  is  published  in  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  208  DM  6. 

Ust  of  Subjects  In  2S  CFR  Part  5 

Employees,  Government  employees, 
Indians. 

Accordingly,  25  CFR  Part  5  is 
amended  as  follows: 

PART  5— PREFERENCE  IN 
EMPLOYMENT  j 

1.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  4  Stat  737. 25  U.S.C  43:  22  Stat. 
88.  25  U.SC.  48;  28  Stat.  313.  25 U.S.C.  44: 24 
Stat.  389.  25  U.S.C.  348;  and  48  Stat  986,  25 
U.S.C.  472  and  479. 

2.  Paragraph  (e)  of  S  5.1  is  revised  to 
read  as  follows: 


§5.1 


(e)  For  one  (1)  year  or  until  the  Osage 
Tribe  has  formally  oi^ganizedL  whichever 
comes  first,  effective  January  5, 1989,  a 
person  of  at  least  one-quarter  degree 
Indian  ancestry  of  the  Osage  Tribe  of 
Indians,  whose  rolls  were  closed  by  an 
act  of  Congress. 

3.  Section  5.4  of  25  CFR  is  revised  to 
read  as  follows: 

S  5.4    Information  coHwtion. 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
Interior  that  the  information  collection 
requirements  contained  in  Part  5  need 
not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 
W.P.  Ragsdah, 

Acting  Assistant  Secretary— Indian  Affairs. 
(FR  Doc  89-17  Filed  1-4-89;  8:45  am] 
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DEPARTMENT  OF  TWE  TREASURY 
Internal  Revenue  Servtee 
26  CFR  Parti 
IT.D.  8238] 

Corporate  Separations;  income  Taxes 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  corporate 
separations.  A  corporate  separation, 
typically,  is  a  transaction  in  which  a 
distributing  corporation  distributes  to  its 
shareholders  or  security  holders  stock, 
or  stock  and  securities,  of  a  controlled 


corporation  and  after  which  the 
distributing  and  the  controlled 
corporations  conduct  businesses 
previously  conducted  directly  or 
indirectly  by  the  distributing 
corporation.  These  regulations  revise 
existing  regulations  to  refiect 
administrative  and  judicial  experience 
under  those  existing  regulations.  These 
regulations  apply  to  the  shareholders 
and  security  holders  of  corporations 
undertaking  corporate  separations  and 
provide  guidance  needed  to  comply  with 
the  law.  The  final  regulations  do  not 
refiect  amendments  to  section  355  of  the 
Internal  Revenue  Code  of  1966  made  by 
the  Revenue  Act  of  1987  and  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988. 

EFFECTIVE  DATE:  These  regulations 
apply  to  transactions  occurring  after 
February  8, 1989. 
FOR  FURTHER  INFORMATtON  CONTACT! 

Richard  F.  McManus  of  the  Corporate 
Division,  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224  (Attention:  CC:Corp:03)  (202- 
566-3422  (Mr.  McManus)  not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION:  j 

Background 

On  January  21, 1977.  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  355  and  346  (as  in  effect  prior  to 
its  amendment  by  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982)  of  the 
Internal  Revenue  Code  of  1954  (42  FR 
38866).  "Hie  amendments  were  proposed 
to  revise  the  existing  regulations  to 
refiect  administrative  and  judicial 
experience  under  those  existing 
regulations.  Since  a  public  hearing  was 
not  requested,  none  was  held.  After 
consideration  of  all  of  the  comments 
regarding  the  proposed  amendments, 
those  amendments  are  adopted  as 
revised  by  this  Treasury  decision. 

Section  355  provides  that,  under 
certain  conditions,  a  corporation  may 
distribute  stock,  or  stock  and  securities, 
of  a  subsidiary  without  recognition  of 
gain  or  loss  to  its  shareholders  or 
security  holders.  TTie  proposed 
regulations  made  two  major  changes  to 
the  existing  regulations  under  section 
355.  First,  the  regulations  under  section 
355(a)(1)(B)  (requiring  that  the 
transaction  not  l>e  used  principally  as  a 
device  for  the  distribution  of  earnings 
and  profits)  were  revised  to  specify 
factors  to  be  taken  into  account  in 
determining  whether  a  transaction  was 
used  principally  as  such  a  device. 
Second,  the  regulations  under  section 


355  (b)  (relating  to  active  businesses) 
were  revised  to  permit  the  separation  of 
a  single  business,  thereby  conforming 
them  to  the  holdings  of  Commissioner  v. 
Coady.  289  F.2d  490  (6th  Cir.  1961).  aff'g 
33  T.C.  771  (1960),  and  United  States  v. 
Marett.  325  F.2d  28  (5th  Cir.  1963).  The 
proposed  regulations  also  proposed  to 
clarify  the  tnisiness  purpose  requirement 
under  section  355.  A  discussion  of  the 
more  important  comments  received  on, 
and  a  description  of  the  changes  made 
to,  the  proposed  regulations  follow. 

Comments  On,  And  Changes  To, 
Proposed  Regulations 

Business  Purpose 

(1)  Independent  requirement  Section 
1.355-2(b)(l)  of  the  proposed  regulations 
expressed  the  business  purpose 
requirement  as  an  independent 
requirement  under  section  355. 
Commenters  objected  to  the  treatment 
of  the  business  purpose  requirement  as 
a  separate  requirement  and  suggested 
that  the  existence  of  a  corporate 
business  purpose  should  be  considered 
only  in  determining  whether  a 
transaction  was  used  principally  as  a 
device  for  the  distribution  of  earnings 
and  profits  within  the  meaning  of 
section  355(a)(1)(B). 

Treasury  and  the  Internal  Revenue 
Service  acknowledge  that  there  is  a  very 
close  relationship  between  the  business 
purpose  requirement  and  the 
requirement  that  tiie  transaction  not  tie 
used  principally  as  a  device  for  the 
distribution  of  earnings  and  profits. 
Accordingly,  the  final  regulations  clarify 
that  the  corporate  business  purpose  is 
evidence  that  the  transaction  was  not 
used  principally  as  such  a  device.  See 
S  1.355-2(d)(3}(ii)  in  this  document.  This 
new  provision  is  discussed  below  under 
the  heading  "Evidence  of  Nondevice." 

However,  Treasury  and  the  Internal 
Revenue  Service  believe  that,  as  held  in 
Commissioner  v.  Wilson,  353  F.2d  184 
(9th  Cir.  196S).  a  transaction  that  is  not 
carried  out  for  a  corporate  business 
purpose  should  not  qualify  under  section 
355,  even  if  it  was  not  used  principally 
as  a  device  for  the  distribution  of 
earnings  and  profits.  Accordingly,  the 
final  regulations  retain  the  independent 
business  purpose  requirement.  See 
§  1.355-^(b)(l)  in  this  document. 

(2)  Corporate  business  purpose. 
Section  1.355-2(b)(l)  of  the  proposed 
regulations  provided  that  a  distribution 
qualifies  under  section  355  only  if  it  is 
carried  out  for  one  or  more  corporate 
business  purposes.  Corporate  business 
purposes  were  identified  as  "real  and 
substantial  nontax  reasons  germane  to 
the  business  of  the  corporations." 
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Cominentere  objected  to  the  "real  and 
substantial"  standard  on  the  grounds 
that  it  is  not  useful  and  is  confusing. 
However,  Treasury  and  the  Internal 
Revenue  Service  continue  to  believe  that 
the  "real  and  substantial"  standard 
provides  a  useful  description  of  the  type 
of  corporate  business  purpose  required 
under  section  355.  Accordingly,  the  final 
regulations  retain  that  standard.  See 
i  1.355-2(b)(2)  in  this  document. 

Conunenters  requested 
reconsideration  of  the  "nontax" 
standard.  The  Internal  Revenue  Service 
has  ruled  that  reduction  of  state  and 
local  capital  taxes  is  a  corporate 
business  purpose.  Rev.  Rul.  76-187, 
1976-1  C.B.  97.  That  rule  will  remain  in 
effect.  However,  Treasury  and  the 
Internal  Revenue  Service  continue  to 
believe  that  reduction  of  Federal  taxes 
should  not  be  regarded  as  a  corporate 
business  purpose.  Accordingly,  the  fmal 
regulations  replace  the  "nontax" 
standard  with  a  "non  Federal  tax" 
standard. 

Commenters  wondered  whether  the 
potential  reduction  of  Federal  taxes  will 
offset  or  negate  the  existence  of  a  non- 
Federal  tax  business  purpose.  In 
response,  the  final  regulations  clarify 
that  only  a  transaction  motivated  in 
whole  or  in  substantial  part  by  a 
corporate  business  purpose  will  satisfy 
the  corporate  business  purpose 
requirement.  Further,  the  final 
regulations  clarify  that  the  potential 
reduction  of  Federal  taxes  by  the 
distributing  or  controlled  corporations 
(or  a  corporation  controlled  by  either]  is 
relevant  in  determining  whether  a 
corporate  business  purpose  motivated 
the  distribution.  The  flnal  regulations 
also  provide  that  a  purpose  of  reducing 
non  Federal  taxes  is  not  a  corporate 
business  purpose  if  (i)  the  transaction 
will  effect  a  reduction  in  both  Federal 
and  non  Federal  taxes  because  of 
similarities  between  Federal  tax  law 
and  the  tax  law  of  the  other  jurisdiction 
and  (ii)  the  reduction  of  Federal  taxes  is 
greater  than  or  substantially 
coextensive  with  the  reduction  of  non 
Federal  taxes.  See  9 1.355-2(b]  (1)  and 
(2)  in  this  document.  Three  examples  are 
also  added  in  i  1.355-2(bK5).  The  first 
illustrates  that  a  distribution  which  is 
made  to  enable  the  distributing  and/or 
controlled  corporation  to  make  an 
election  to  be  an  S  corporation  does  not 
meet  the  corporate  business  purpose 
requirement.  The  second  example 
illustrates  that  the  result  is  the  same  if 
the  distribution  is  made  to  enable  the 
distributing  and/or  controlled 
corporation  to  elect  to  become  an  S 
corporation  both  for  Federal  tax 
purposes  and  for  purposes  of  a  state  that 


has  tax  law  provisions  similar  to 
Subchapter  S  of  the  Internal  Revenue 
Code  of  1986.  The  third  example 
illustrates  that  the  magnitude  of  the 
potential  reduction  of  Federal  taxes  is 
relevant  to  the  determination  of  whether 
the  distribution  is  motivated  by  a 
corporate  business  purpose. 

(3)  Shareholder  purpose.  Section 
1.35&-2(b)(l]  of  the  proposed  regulations 
provided  Uiat  a  distribution  qualifies 
under  section  355  only  if  it  is  carried  out 
for  purposes  "germane  to  the  business  of 
the  corporations."  It  further  provided 
that  "a  shareholder  purpose  for  a 
transaction  may  be  so  nearly 
coextensive  with  a  corporate  business 
purpose  as  to  preclude  any  distinction 
between  them.  In  such  a  case,  the 
transaction  is  carried  out  for  purposes 
germane  to  the  business  of  the 
corporations."  Some  commenters 
complained  that  the  proposed 
regulations  did  not  adequately 
acknowledge  that,  in  a  closely  held 
corporation,  the  purposes  of  the 
shareholders  carmot  be  distinguished 
from  those  of  the  corporation.  Other 
commenters  complained  that  the 
proposed  regulations  addressed  cases  in 
which  the  shareholder  purposes  are 
totally  coextensive  with  the  corporate 
business  purposes,  but  failed  to  address 
the  more  common  cases  in  which  there 
is  only  partial  overlap. 

In  response,  the  final  regulations 
revise  example  (2)  of  S  1.355-2(b){2)  of 
the  proposed  regulations  to  present  a 
disproportionate  distribution  that 
satisfies  the  business  purpose 
requirement  without  a  shareholder 
disagreement.  See  example  (2)  of 
S  1.355-2(b)(5)  in  this  document.  The 
final  regulations  also  provide  that  a 
purpose  germane  to  the  business  of  the 
affiliated  group  to  which  a  corporation 
belongs  is  a  corporate  business  purpose. 
See  9 1.355-2(b](2)  in  this  document. 

As  explained  above,  the  final 
regulations  clarify  that  a  transaction 
that  is  motivated  in  substantial  part  by  a 
corporate  business  purpose  does  not  fail 
to  satisfy  the  business  purpose 
requirement  merely  because  it  is 
motivated  in  part  by  non-Federal  tax 
shareholder  purposes.  See  9 1.35&- 
2(b)(l]  in  this  document. 

(4)  Business  purposes  for  distribution. 
The  final  regulations  provide  that  the 
distribution  of  the  stock,  or  stock  and 
securities,  of  the  controlled  corporation 
to  the  shareholders  must  be  carried  out 
for  one  or  more  corporate  business 
purposes.  In  example  (3]  of  9 1355- 
2(b)(2]  of  the  proposed  regulations,  the 
distribution  is  not  carried  out  for  a 
corporate  business  purpose.  The  alleged 
corporate  business  purpose  for  the 


transaction  is  protection  of  a  business 
from  the  risks  of  another  business. 
Because  that  purpose  is  satisfied  as 
soon  as  the  risky  business  is  dropped 
down  to  a  subsidiary,  the  distribution  of 
the  stock  of  the  subsidiary  is  not  carried 
out  for  that  purpose.  Commenters 
argued  that  separate  incorporation  i 

might  not  satisfy  the  alleged  corporate 
business  purpose  because  a  court  might 
disregard  the  separate  corporate 
identity  of  the  subsidiary.  Upon 
reconsideration.  Treasury  and  the 
Internal  Revenue  Service  continue  to 
believe  that  example  (3)  is  an 
appropriate  illustration  of  the 
requirement  that  the  distribution  be 
carried  out  for  a  corporate  business 
purpose.  The  facts  of  that  example  have 
been  clarified,  however,  to  assume  that, 
uno^r  apphcable  law,  risk  is  alleviated 
by  the  transfer  of  assets  to  the 
subsidiary.  See  example  (3)  of  9 1-355- 
2(b)(5)  in  this  document. 

(5)  Availability  of  alternative 
arrangement.  Example  (4)  of  9 1.355- 
2(b)(2)  of  the  proposed  regulations 
involves  a  transfer  by  the  distributing 
corporation  of  one  of  its  two  businesses 
to  a  new  controlled  corporation  and  a 
distribution  of  the  stock  of  the 
controlled  corporation  where  the 
transfer  and  the  distribution  are 
required  by  a  lender  as  a  condition  on 
additional  loans.  The  example 
concludes  that  the  distribution  was 
carried  out  for  one  or  more  corporate 
business  purposes.  Commenters  asked 
whether  the  distribution  in  example  (4) 
would  be  carried  out  for  one  or  more 
corporate  business  purposes  if  the 
lender  would  have  been  satisfied  to 
have  the  distributing  corporation 
transfer  its  two  businesses  to  two  new 
controlled  corporations  and  continue  as 
a  holding  company. 

Commenters  referred  to  Rev.  Rul.  77- 
22, 1977-1  C.B.  91.  in  which  a 
distribution  by  the  distributing 
corporation  of  the  stock  of  a  preexisting 
controlled  corporation  is  carried  out  for 
one  or  more  corporate  business 
purposes,  where  the  distribution  is  made 
in  response  to  the  concerns  of  a  lender 
that  the  proceeds  of  loans  to  the 
controlled  corporation  not  be  applied  to 
the  business  of  the  distributing 
corporation.  They  hypothesized  the 
existence  of  lenders  who  would  have 
been  satisfied  to  have  the  distributing 
corporation  transfer  its  other  business  to 
a  new  controlled  corporation  and 
continue  as  a  holding  company.  They 
noted  that  Rev.  Rul.  77-22  could  be  read 
to  hold  that,  under  these  hypothetical 
facts,  a  distribution  by  the  distributing 
corporation  of  the  stock  of  the 
preexisting  controlled  corporation 
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would  be  carried  out  for  one  or  more 
corporate  business  purposes. 

Treasury  and  the  Internal  Revenue 
Service  believe  that  a  distribution 
satisfies  the  business  purpose 
requirement  only  if  the  distributing 
corporation  cannot  achieve  its  corporate 
business  purpose  through  a  nontaxable 
transaction  that  does  not  involve  a 
distribution  of  the  stock  of  a  subsidiary 
and  that  is  neither  impractical  nor 
unduly  expensive.  Thus,  if  such  an 
alternative  transaction  is  available,  the 
distribution  is  not  carried  out  for  a 
corporate  business  purpose. 
Accordingly,  example  (4)  is  replaced  by 
new  examples  illustrating  this  aspect  of 
the  business  purpose  requirement.  See 
examples  (4)  and  (5)  of  9 1.355-2(b)(5)  in 
this  document. 

Continuity  of  Interest 

Section  1.355-2(b)(l)  of  the  proposed 
regulations  provided  that  section  355 
contemplates  a  continuity  of  interest  in 
all  or  part  of  the  business  enterprise  on 
the  part  of  those  persons  who,  directly 
or  indirectly,  were  the  owners  of  the 
enterprise  prior  to  the  distribution  or 
exchange.  There  was  concern  it  could  be 
argued  that  the  phrase  "all  or  part" 
meant  a  transaction  could  qualify  even 
if  none  of  the  owners  of  the  enterprise 
before  the  separation  had,  after  the 
distribution,  an  interest  in  the  business 
enterprise  of  one  of  the  separated 
corporations.  The  final  regulations  make 
clear  that  the  separation  must  effect 
only  a  readjustment  of  continuing 
interests  in  the  property  of  the 
distributing  and  controlled  corporations. 
In  this  regard,  section  355  requires  that 
one  or  more  persons  who,  directly  or 
indirectly,  were  the  owners  of  the 
enterprise  prior  to  the  distribution  or 
exchange  own,  in  the  aggregate,  an 
amount  of  stock  establishing  a 
continuity  of  interest  in  each  of  the 
modified  corporate  forms  in  which  the 
enterprise  is  conducted  after  the 
separation.  These  rules  have  been 
relocated  in  a  new  9 1.355-2(c).  Four 
examples  illustrating  the  continuity  of 
interest  requirement  are  added,  the 
principles  of  which  are  based  on 
previously  pubhshed  revenue  rulings 
See  Rev.  Rul.  69-293, 1969-1  C.B.  102 
and  Rev.  Rul.  79-293, 1979-2  C.B.  125. 

Devdce  for  Distribution  of  Earnings  and 
Profits  in  General 

Section  1.355-2(c)  of  the  proposed 
regulations  interpreted  the  requirement 
of  section  355(a)(1)(B)  that  the 
transaction  not  be  used  principally  as  a 
device  for  the  distribution  of  earnings 
and  profits  of  the  distributing 
corporation,  the  controlled  corporation, 
or  both  (a  "device").  That  interpretation 


consisted  of  a  description  of  the  tax 
avoidance  that  could  be  achieved 
through  the  use  of  a  device,  a 
specification  of  factors  ("device 
factors")  whose  presence  is  evidence 
that  the  transaction  was  used 
principally  as  a  device  ("evidence  of 
device"),  and  a  specification  of  certain 
transactions  that  ordinarily  would  not 
be  considered  to  be  a  device  for  the 
distribution  of  earnings  and  profits.  The 
final  regulations  generally  retain  these 
provisions.  At  the  request  of 
commenters,  they  also  specify  factors 
("nondevice  factors")  whose  presence  is 
evidence  that  the  transaction  was  not 
used  principally  as  a  device  ("evidence 
of  nondevice").  See  9 1.355-2(d)  in  this 
document. 

Section  1.355-2(c)(l)  of  the  proposed 
regulations  explained  that  a  corporate 
separation  can  present  potential  for  the 
avoidance  of  the  dividend  provisions  of 
the  Code.  The  final  regulations  make 
clear  that  avoidance  potential  is 
presented  by  the  substitution  of  stock 
interests  in  two  or  more  corporations  for 
a  stock  interest  in  a  single  corporation. 
In  particular,  avoidance  potential  can  be 
presented  by  distributions  in  which  the 
distributing  corporation  liquidates  as 
well  as  by  distributions  in  which  the 
distributing  corporation  does  not 
liquidate.  The  final  regulations  also 
replace  the  reference  to  sales  or 
liquidations  with  a  reference  to  sales, 
exchanges,  or  transactions  that  are 
treated  as  exchanges  under  the  Code, 
thus  making  clear  that  redemptions  as 
well  as  liquidations  are  covered  by  the 
rules.  They  also  hmit  the  rules  to 
transactions  involving  stock  on  the 
grounds  that  sections  355(a)(3)  and 
356(d)(2)(C)  generally  render 
transactions  involving  securities 
incapable  of  use  to  avoid  the  dividend 
provisions  of  the  Code.  At  the  request  of 
commenters,  the  final  regulations  clarify 
that  the  determination  whether  a 
transaction  was  used  principally  as  a 
device  depends  on  all  of  the  facts  and 
circumstances,  and  that  the  presence  of 
the  device  factors  specified  in  91-355- 
2[d)f2)  is  not  alone  controlling.  See 
§  l,355-2(d)(l)  in  this  document.  The 
final  regulations  also  make  clear  that  a 
device  can  include  a  transaction  that 
effects  a  recovery  of  basis. 

The  provision  in  9 1.355-2(c)(l)  of  the 
proposed  regulations  regarding  pro  rata 
distributions  is  clarified  and  made  a 
separate  provision  in  the  final 
regulations.  See  9 1.355-2{d)(2)(ii)  in  this 
document.  Certain  transactions  that  are 
ordinarily  considered  not  to  have  been 
used  principally  as  a  device  are 
specified  in  a  separate  provision  in  the 
final  regulations.  As  suggested  by 


commenters,  that  provision  clarifies  that 
these  transactions  are  ordinarily 
considered  not  to  have  been  used 
principally  as  a  device,  notwithstanding 
the  presence  of  any  of  the  device  factors 
specified  in  9 1.355-2(d)(2).  See  9 1.355- 
2(d)(5)  in  this  document. 

Subsequent  Sale  or  Exchange  of  Stock 

(1)  Perse  rule.  Section  1.355-2(c)(2)  of 
the  proposed  regulations  provided  that  a 
subsequent  sale  or  exchange  of  20 
percent  or  more  of  the  stock  of  either  the 
distributing  or  the  controlled 
corporation,  negotiated  or  agreed  upon 
before  the  distribution,  is  conclusive 
evidence  of  devtce.  Commenters 
objected  to  this  rule  on  the  grounds  that 
it  is  arbitrary,  that  it  has  no  case  law 
support,  and  that  it  is  inconsistent  with 
the  facts  and  circumstances  standard 
mandated  by  the  Code  and  expressed  in 
9 1.355-l(c)(l)  of  the  proposed 
regulations. 

Upon  reconsideration,  Treasury  and 
the  Internal  Revenue  Service  continue  to 
believe  that  a  subsequent  sale  or 
exchange  of  stock  of  either  the 
distributing  or  the  controlled 
corporation,  negotiated  or  agreed  upon 
before  the  distribution,  is  substantial 
evidence  of  device.  However,  they  agree 
witn  the  commenters  that  section 
355ia)(l)(B)  does  not  require  that  this 
evidence  be  treated  as  conclusive,  and 
that  taxpayers  should  not  be  denied  the 
opportunity  to  prove  that  despite  the 
sale  or  exchange,  the  transaction  was 
not  used  principally  as  a  device. 
Accordingly,  the  per  se  rule  is 
eliminated  in  the  final  regulations. 

The  final  regulations  provide  that  a 
subsequent  sale  or  exchange  of  stock  of 
either  the  distributing  or  the  controlled 
corporation,  negotiated  or  agreed  upon 
before  the  distribution,  is  substantial 
evidence  of  device.  Generally,  the 
greater  the  percentage  of  stock  sold  or 
exchanged,  the  stronger  the  evidence  of 
of  device.  See  9  1.355-2(d)(2)(iii)(A)  in 
this  document.  In  addition,  the  shorter 
the  period  of  time  between  the 
distribution  and  the  sale  or  exchange, 
the  stronger  the  evidence  of  device. 

(2)  Negotiated  or  agreed  upon  before 
the  distribution.  The  final  regulations 
retain  the  rules  of  the  proposed 
regulations  concerning  whether  a  sale  or 
exchange  is  considered  to  be  negotiated 
or  agreed  upon  before  the  distribution. 
See  9  1.355-2(d)(2)(iii)(D)  in  this 
document. 

(3)  Subsequent  reorganizations.  The 
final  regulations  retain  the  provision  in 
9  1.355-2(c)(2)  of  the  proposed 
regulations  that  an  exchange  of  stock 
pursuant  to  a  plan  of  reorganization  in 
which  either  no  gain  or  loss  or  only  an 
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insubstantial  amount  of  gain  is 

recognized  is  not  evidence  of  device. 
The  final  regulations  provide  that  for 
this  purpose,  gain  treated  as  a  dividend 
pursuant  to  sections  3Se(a)(2)  and  316 
shall  be  disregarded.  They  also  add  a 
provision  that  any  stock  received  in  a 
reorganization  exchange  excepted  from 
the  subsequent  sale  rules  will  be 
treated,  for  purposes  of  those 
subsequent  sale  rules,  as  the  stock 
surrendered.  Thus,  any  sale  or  exchange 
of  the  stock  received  will  be  subject  to 
the  subsequent  sale  rules.  See  S  1.355- 
2(d)(2)(iii)(E]  in  this  document. 

Nature  And  Use  Of  Assets 

(1)  Assets  not  used  in  a  qualifying 
trade  or  business 

Section  1.355-2(c)(3)(iii)  of  the 
proposed  regulations  provided  that  the 
transfer  or  retention  of  cash  or  liquid 
assets  in  excess  of  the  reasonable  needs 
of  the  post-distribution  business  of  the 
transferee  or  the  retaining  corporation 
("excess  liquid  assets")  is  evidence  of 
device.  Some  commenters  agreed  that 
the  transfer  of  excess  liquid  assets 
should  be  evidence  of  device,  but 
asserted  that  the  retention  of  excess 
liquid  assets  should  be  a  neutral  factor. 
Other  commenters  noted  that,  because 
liquid  assets  must  either  be  transferred 
or  retained,  the  proposed  regulations 
appeared  to  find  evidence  of  device 
whenever  excess  liquid  assets  are 
present. 

Section  1.35S-2(c)(3)(ii)  of  the 
proposed  regulations  provided  that,  if  a 
substantial  portion  of  the  post- 
distribution  assets  of  the  distributing  or 
the  controlled  corporation  consists  of  a 
trade  or  business  acquired  during  the 
five-year  period  preceding  the 
distribution  in  a  transaction  in  which 
the  basis  of  the  assets  was  not 
determined  in  whole  or  in  part  by 
reference  to  the  transferor's  basis,  this 
fact  is  evidence  of  device  (the  "new 
trade  or  business  device  factor").  Some 
commenters  objected  to  diis  device 
factor  on  the  grounds  that  the 
acquisition  of  a  trade  or  business  should 
be  treated  under  the  active  business 
requirements  of  section  355(b)  instead  of 
the  device  clause  of  section  355(a)(1)(B). 
They  pointed  out  that  section 
355(b)(2)(C)  denies  qualification  under 
section  355  to  a  distribution  after  which 
the  only  trade  or  business  of  the 
distributing  or  the  controlled 
corporation  is  a  trade  or  business  that 
was  acquired  during  the  five-year  period 
preceding  the  distribution  in  a 
transaction  in  which  the  basis  of  the 
assets  was  not  determined  in  whole  or 
in  part  by  reference  to  the  transferor's 
basis.  Other  commenters  objected  to 
this  device  factor  on  the  grounds  that 


the  presence  of  operating  assets,  even  if 
newly  acquired,  should  not  be  evidence 
of  device.  They  argued  that  operating 
assets  are  not  suitable  for  use  in  a 
device. 

Treasury  and  the  Internal  Revenue 
Service  believe  that  the  presence  of 
excess  liquid  assets  permits  avoidance 
of  the  dividend  provisions  of  the  Code, 
regardless  of  the  corporation  that  holds 
them.  Treasury  and  the  internal 
Revenue  Service  also  believe  that  the 
active  business  requirements  of  section 
355(b]  do  not  render  unnecessary  the 
principle  of  the  new  trade  or  business 
device  factor  of  S  1.355-2(c)(3)(ii)  of  the 
proposed  regulations.  Those 
requirements  can  be  satisfied  by  a 
distribution  after  which  the  distributing 
corporation  holds  a  business  that  it  has 
conducted  for  five  years,  while  the 
controlled  corporation  holds  such  a 
business  and  a  business  that  was 
acquired  during  the  five-year  period 
preceding  the  distribution  in  a 
transaction  in  which  the  basis  of  the 
assets  was  not  determined  in  whole  or 
part  by  reference  to  the  transferor's 
basis.  Rev.  Rul.  73-44. 1973-1  C.B.  182, 
as  clarified  in  Rev.  Rul.  76-54, 1976-1 

cage. 

The  new  trade  or  business  device 
factor  of  the  proposed  regulations  was 
limited  to  trades  or  businesses.  Thus,  it 
was  generally  consistent  with  §  1.355- 
2(b)(3)  of  the  existing  regulations,  which 
provides  that,  if  substantially  all  of  the 
assets  of  the  distributing  and  the 
controlled  corporations  are  and  have 
been  used  in  the  active  conduct  of 
trades  or  businesses  that  meet  the 
requirements  of  section  355(b),  this  fact 
will  be  evidence  of  nondevice.  On  the 
other  hand,  the  new  trade  or  business 
device  factor  of  the  proposed 
regulations  failed  to  find  evidence  of 
device  in  the  presence  of  business 
assets  that  were  not  acquired  as  pari  of 
a  trade  or  business  and  that  are  not  or 
have  not  been  used  in  the  active 
conduct  of  a  trade  or  business  that 
satisfies  the  requirements  of  section 
355(b).  Such  assets  include  excess 
inventory.  The  final  regulations  correct 
this  oversight. 

Accordingly,  the  final  regulations 
provide  that  the  existence  of  assets  that 
are  not  used  in  a  trade  or  business  that 
satisfies  the  requirements  of  section 
35S(b)  is  evidence  of  device.  For  this 
purpose,  assets  that  are  not  used  in  a 
trade  or  business  that  satisfies  the 
requirements  of  section  355(b)  include, 
but  are  not  limited  to.  cash  and  other 
liquid  assets  that  are  not  related  to  the 
reasonable  needs  of  a  business 
satisfying  such  section.  The  strength  of 
the  evidence  depends  on  all  the  facts 


and  circumstances,  including,  but  not 
limited  to.  the  ratio  for  each  corporation 
of  the  value  of  assets  not  used  in  a  trade 
or  business  that  satisfies  the 
requirements  of  section  355(b)  to  the 
value  of  its  business  that  is  so 
described.  A  difference  in  the  ratio 
described  in  the  preceding  sentence  for 
the  distributing  and  controlled 
corporation  is  ordinarily  not  evidence  of 
device  if  the  distribution  is  not  pro  rata 
among  the  shareholders  of  the 
distributing  corporation  and  such 
difference  is  attributable  to  a  need  to 
equalize  the  value  of  the  stock 
distributed  and  the  value  of  stock  or 
securities  exchanged  by  the  distributees. 
See  S  1.355-2(d)(2)(iv)(B). 

(2)  Related  function.  Section  1.355- 
2(c)(3)(iv)  of  the  proposed  regulations 
provided  that  the  continued  integration 
of  a  function  with  the  business  from 
which  it  has  been  separated  is  evidence 
of  device.  Commenters  objected  to  this 
device  factor  on  the  grounds  that  the 
specified  conditions  present  no 
compelling  evidence  of  device. 

Treasury  and  the  Internal  Revenue 
Service  believe  that  the  continued 
integration  of  a  function  with  the 
business  from  which  it  has  been 
separated  should  be  evidence  of  device. 
This  belief  is  based  on  the  interpretation 
of  section  355(a)(1)(B)  expressed  in 
S  1.355-2(c)(l)  of  the  proposed 
regulations.  Under  certain 
circumstances,  continued  integration 
indicates  a  likelihood  of  avoidance  of 
the  dividend  provisions  of  the  Code. 
Most  commenters  agreed  that  the 
continued  integration  of  a  function 
consisting  of  real  estate  with  the 
business  from  which  it  has  been 
separated  should  be  evidence  of  device. 
However,  they  questioned  whether  other 
cases  of  continued  integration  should  be 
evidence  of  device.  The  function  might 
be  truly  integral  to  the  business  from 
which  it  has  been  separated,  in  which 
case  it  could  not  be  sold  without 
adversely  affecting  that  business. 

Accordingly,  the  final  regulations 
revise  the  related  function  device  factor 
of  S  1.355-2(c)(3)(iv)  of  the  proposed 
regulations.  The  device  factor  is 
restricted  to  apply  to  the  continued 
integration  of  a  function  with  the 
business  from  which  it  has  been 
separated  only  if  the  function  can  be 
sold  without  adversely  affecting  the 
business  from  which  it  has  been 
separated.  For  example,  the  function 
may  be  capable  of  sale  without  an 
adverse  effect  on  the  business  from 
which  it  has  been  separated  because 
adequate  substitutes  are  available.  See 
§  1.355-2(d)(2)(iv){C)  in  this  document. 


-i.\ 
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Evidence  of  NiMidevioe 

Section  1.355-2(c)(l),  (2),  and  (3)  of  the 
proposed  regulations  specified  device 
factors  whose  presence  is  evidence  of 
device.  At  the  request  of  commenters. 
the  final  regulations  specify  several 
nondevice  factors  whose  presence  is 
evidence  of  nondevice.  See  §  1.355- 
2(d)(3)  in  this  document. 

Commenters  suggested  that  the 
business  purposes  for  a  transaction  may 
indicate  that  it  was  not  used  for  tax 
avoidance  purposes  and,  therefore,  was 
not  used  principally  as  a  device.  Upon 
reconsidering  the  device  rules.  Treasury 
and  the  Internal  Revenue  Service  agree 
that  the  corporate  business  purposes  for 
a  transaction  may  be  sufficiently 
compelling  to  outweigh  the  evidence  of 
device  that  the  transaction  presents. 
Accordingly,  the  final  regulations  reflect 
this  conclusion.  See  S  1.355-2(d)(3)(ii)  in 
this  document. 

The  final  regulations  provide  that  the 
corporate  business  purposes  for  a 
transaction  present  evidence  of 
nondevice.  In  accordance  with  the  facts 
and  circumstances  standard  of  S  1.355- 
2(c)(1)  of  the  proposed  regulations,  the 
strength  of  this  evidence  depends  on  all 
of  the  facts  and  circumstances.  The  final 
regulations  adopt  a  sliding  scale 
approach.  Thus,  the  greater  the  evidence 
of  device,  the  stronger  the  corporate 
business  purpose  necessary  to  outweigh 
that  evidence.  Evidence  of  device 
presented  by  a  disproportionate 
allocation  of  assets  not  used  in  a  trade 
or  business  that  satisfies  the 
requirements  of  section  355(b)  can  be 
outweighed  by  the  presence  of  a  strong 
corporate  business  purpose  for  that 
allocation.  The  final  regulations  also 
specify  nonexclusive  factors  to  be  taken 
into  account  in  assessing  the  strength  of 
a  corporate  business  purpose.  See 
§  1.355-2(d)(3)(ii)  in  this  document. 

The  final  regulations  specify  other 
nondevice  factors.  One  of  these 
nondevice  factors  is  that  the  distributing 
corporation  is  publicly  traded  and  has 
no  shareholders  who  hold  large  blocks 
of  stock.  See  §  1.355-2(d)(3){iii)  in  this 
document.  Another  nondevice  factor  is 
that  all  of  the  distributees  are  domestic 
corporations  that  would  be  entitled  to 
the  deduction  under  section  243(a)(1) 
available  to  corporations  meeting  the 
stock  ownership  requirements  of  section 
243(c).  243(a)(2).  243(a)(3),  or  245(b)  if 
the  distribution  were  taxable  as  a 
dividend.  See  S  1.355-2(d)(3)(iv)  in  this 
document. 

Examples 

In  light  of  the  changes  made  to  the 
device  rules  in  the  final  regulations,  the 
examples  in  9  1.355-2(c)(4)  of  the 


proposed  regulations  are  replaced  by 
new  examples.  The  examples  illustrate 
the  appUcation  of  the  facts  and 
circumstances  device  standard  of 
S  1.355-2(d](l)  and  the  balancing  of  the 
evidence  of  device  presented  by  the 
device  factors  specified  in  S  1.355(d)(2) 
against  the  evidence  of  nondevice 
presented  by  the  corporate  business 
purpose  nondevice  factor  specified  in 
§  1.355-2(d)(3)(ii).  See  §  1.355-2(d)(4)  in 
this  document. 

Example  (1)  illustrates  that  the 
transaction  will  be  considered  to  have 
been  used  principally  as  a  device  if 
there  is  a  subsequent  sale  of  stock  by  a 
shareholder  to  a  key  employee  that  is 
negotiated  or  agreed  upon  before  the 
distribution,  even  though  the  employee 
could  have  acquired  an  equivalent 
amount  of  stock  directiy  from  the 
corporation. 

Ebcample  (2)  involves  the  retention  of 
liquid  assets  in  excess  of  the  reasonable 
needs  of  the  business  of  the  retaining 
corporation.  That  example  concludes 
that  the  transaction  was  not  used 
principally  as  a  device  because  of  the 
corporate  business  purpose  for  the 
transaction  and  the  other  facts  and 
circumstances,  including  the  facts  that 
the  excess  liquid  assets  are  not  a 
substantial  portion  of  the 
postdistribution  assets  of  the  retaining 
corporation  and  that  the  assets  not  used 
in  the  trade  or  business  are  divided 
between  the  two  businesses  in 
proportion  to  their  values.  In  contrast, 
example  (3)  presents  a  case  in  which 
there  is  a  strong  corporate  business 
purpose  for  the  distribution,  but  there  is 
also  a  transfer  of  cash  substantially  in 
excess  of  the  reasonable  needs  of  the 
business  of  the  transferor  and  transferee 
corporations.  That  example  concludes 
that,  based  on  all  of  the  facts  and 
circumstances,  the  transaction  was  used 
principally  as  a  device.  Example  (4) 
illustrates  that  the  result  will  be  the 
same  as  in  example  (3)  if,  instead  of 
cash  being  transferred,  operating  assets 
unrelated  to  the  business  of  the 
transferee  corporation  are  purchased 
and  transferred  to  it  in  anticipation  of 
the  distribution. 

Transactions  Ordinarily  Not  A  Device 

Section  1.355-2(c)(l)  of  the  proposed 
regulations  specified  two  transactions 
that  are  ordinarily  not  considered  to  be 
a  device  for  the  distribution  of  earnings 
and  profits.  The  final  regulations  specify 
those  transactions  in  a  separate 
provision.  As  suggested  by  commenters, 
that  provision  clarifies  that  such  a 
transaction  is  ordinarily  considered  not 
to  have  been  used  principally  as  a 
device,  notwithstanding  the  presence  of 
any  of  the  device  factors  specified  in 


§  1.355-2(d)(2).  See  S  1.355-2(d)(5)(i)  in 
this  document. 

Section  1.355-2(c)(l)  of  the  proposed 
regulations  accorded  a  presumption 
against  device  to  a  distribution  if,  in  the 
absence  of  section  355,  no  part  of  a 
distribution  of  money  by  the  distributing 
corporation,  the  controlled  corporation, 
or  any  corporation  controlled,  directly  or 
indirectly,  by  either  of  those 
corporations  would  be  taxable  as  a 
dividend  because  of  the  absence  of 
earnings  and  profits. 

Commenters  questioned  the  relevance 
of  the  earnings  and  profits  of  the 
corporations  other  than  the  distributing 
corporation.  They  argued  that  the 
dividend  avoidance  interpretation  of 
section  355(a)(1)(B)  expressed  in 
§  1.355-2(c)(l)  of  the  proposed 
regulations  made  only  the  earnings  and 
profits  of  the  distributing  corporation 
relevant.  Treasury  and  the  Internal 
Revenue  Service,  however,  believe  that 
the  earnings  and  profits  of  both  the 
distributing  and  controlled  corporations 
must  be  taken  into  account,  and  the  final 
reguJations  so  provide.  See  §  1.355- 
2(d)(5)(ii)  in  this  document.  Also,  the 
application  of  the  presumption  must 
take  into  account  the  possibilify  that  a 
distribution  by  the  distributing 
corporation  would  create  earnings  and 
profits  if  section  355  did  not  apply. 

Section  1.355-2(d)(5)(iii)  provides  that 
distributions  that  would  be  entitied  to 
sale  or  exchange  treatment  under 
section  303(a)  if  section  355  did  not 
apply  are  ordinarily  considered  not  to 
have  been  used  principally  as  a  device. 
Section  1.355-2(d)(5)(iv)  contains  the 
presumption  against  device  specified  in 
§  1.355-2(c)(l)  of  the  proposed 
regulations  for  distributions  that  would 
be  entitied  to  sale  or  exchange 
treatment  under  section  302(a)  if  section 
355  did  not  apply. 

The  final  regulations  also  clarify  that 
a  transaction  to  which  section  302(a)  or 
303(a)  would  apply  if  section  355  did  not 
is  not  accorded  the  presumption  against 
device  if  it  involves  the  distribution  of 
the  stock  of  more  than  one  controlled 
corporation  and  facilitates  the 
avoidance  of  the  dividend  provisions  of 
the  Code  through  the  subsequent  sale  or 
exchange  of  the  stock  of  one  corporation 
and  the  retention  of  the  stock  of  another. 
The  final  regulations  also  add  an 
example  of  a  transaction  that  is  not 
accorded  the  presumption  because  it 
presents  such  tax  avoidance  potential. 
See  example  (2)  of  §  1.355-2(d){5)(v)  in 
this  document. 

Active  Conduct  of  a  Trade  or  Business 

(1)  In  general.  Section  1.355-3  of  the 
proposed  regulations  interpreted  the 
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active  business  requirements  of  section 
355(b).  The  final  regulations  retain  those 
provisions  and  make  clarifying  revisions 
to  {  1.355-3(b){2){iii)  (the  "active 
conduct"  requirement  of  section 
355(b)(2)(A))  and  i  1.355-3(b)(3)  (the 
"five-year  active  conduct"  requirement 
of  section  355(b)(2)(B)). 

Section  1.355-3(b)(2)(lii)  of  the 
proposed  regulations  provided  that  the 
active  conduct  of  a  trade  or  business 
requires  the  performance  of  active  and 
substantial  management  and 
operational  functions.  Commenters 
inquired  whether  a  corporation  may 
satisfy  that  requirement  if  some  or  all  of 
its  activities  are  performed  by 
independent  contractors.  In  response, 
the  final  regulations  clarify  that,  in 
determining  whether  a  corporation  is 
actively  conducting  a  trade  or  business, 
the  activities  performed  by  persons 
outside  the  corporation,  including 
independent  contractors,  generally  will 
not  be  taken  into  account.  However,  a 
corporation  may  satisfy  that 
requirement  through  the  activities  that  it 
performs  directly,  even  though  other 
activities  are  performed  by  independent 
contractors.  See  S  1.355-3(b)(2)[iii)  in 
this  dociunent. 

The  final  regulations  slightly  revise 
examples  (1).  (2),  and  (3)  of  9  1.355-3(c) 
of  the  proposed  regulations  to  explain 
why  the  described  activities  do  not 
satisfy  the  active  business  requirements. 
Example  (1)  illustrates  that  the  holding 
of  investment  securities  is  not  the  active 
conduct  of  a  trade  or  business.  See 
8  1.35&-3(b)(2)(iv)(A)  in  this  document. 
This  example  is  consistent  with  Rev. 
Rul.  66-204, 1966  C.B.  113,  which  holds 
that  activity  generated  by  trading  in 
stock  and  securities  held  for  one's  own 
account  is  an  investment  function  and  is 
not  the  active  conduct  of  a  trade  or 
business  within  the  meaning  of  section 
355.  Examples  (2)  and  (3)  illustrate  that 
the  activities  relied  upon  to  satisfy  the 
active  business  requirements  must  have 
been  actively  conducted  throughout  the 
five-year  period  preceding  the 
distribution.  See  1 1.355-3(b)(3)  in  this 
document. 

(2)  Separation  of  a  single  business. 
The  proposed  regulations  provided  for 
the  separation  of  a  single  business  in 
S  1.355-l(a).  They  interpreted  the  five- 
year  active  conduct  requirement 
accordingly  in  (  1.355-3(b)(3).  The  final 
regulations  retain  these  provisions.  They 
redesignate  example  (10)  of  8  1.35S-3(c] 
of  the  proposed  regulations,  which  was 
based  on  Commissioner  v.  Coady,  289 
F.2d  490  (6th  Cir.  1961).  aff'g  33  T.C.  771 
(1960),  as  example  (4).  They  redesignate 
example  (11)  of  8  1.355-3(c)  of  the 
proposed  regulations,  whidi  was  based 


on  United  States  v.  Marett,  325  F.2d  28 
(5th  Cir.  1963).  as  example  (5)  and  revise 
it  to  conform  more  closely  to  the  facts  of 
that  case.  See  examples  (4)  and  (5)  of 
8  1.355-3(c)  of  this  dociunent. 

(3)  Single  or  multiple  businesses.  In 
reexamining  the  active  business 
requirements,  Treasury  and  the  Internal 
Revenue  Service  recognized  that  it  is 
often  difficult  to  determine  whether  a 
corporation  is  conducting  a  single 
business,  which  may  be  separated  under 
section  355  if  it  has  been  actively 
conducted  for  five  years,  or  multiple 
businesses,  which  may  be  separated 
from  each  other  under  section  355  only  if 
each  has  been  actively  conducted  for 
five  years.  Correlatively,  they 
recognized  that  it  is  difficult  to 
determine  whether  a  corporate 
expenditure  for  a  new  activify 
constitutes  the  acquisition  or  creation  of 
a  new  business  or  the  expansion  of  an 
existing  busmess.  Accordingly,  it  is 
considered  to  be  appropriate  to  simplify 
these  determinations. 

As  in  Estate  of  Lockwood  v. 
Commissioner,  350  F.2d  712  (8th  Cir. 
1965),  the  final  regulations  provide  that, 
for  purposes  of  the  five-year  active 
conduct  requirement,  a  new  activify  in 
the  same  line  of  business  as  an  activity 
that  has  been  actively  conducted  by  the 
distributing  corporation  for  the  five-year 
period  preceding  the  distribution 
ordinarily  will  not  be  considered  a 
separate  business.  As  a  result,  the 
distribution  of  a  new  activity  will  more 
easily  satisfy  the  five-year  active 
conduct  requirement.  See  8  1-355- 
3(b)(3)(ii)  in  this  document. 

In  example  (12)  of  8  1.355-3(c)  of  the 
proposed  regulations,  a  department 
store  that  was  constructed  within  the 
preceding  five  years  is  separated  from  a 
department  store  business  that  has  been 
actively  conducted  for  nine  years.  The 
separation  satisfies  the  five-year  active 
conduct  requirement  because  the  newly 
constructed  department  store  became 
part  of  the  existing  business.  The  final 
regulations  revise  example  (12)  and 
redesignate  it  as  example  (7).  Example 
(7)  illustrates  that  the  five-year  active 
conduct  requirement  is  met,  whether  or 
not  the  new  and  old  stores  are  operated 
as  a  single  unit  prior  to  the  separation. 
The  final  regulations  also  add  a  new 
example  (8)  to  illustrate  that  the  same 
result  obtains,  whether  the  new  activify 
results  from  internal  corporate 
expansion  or  is  purchased  as  a  going 
concern.  See  examples  (7)  and  (8)  of 
8  1.355-3(c)  in  this  doounent. 

(4)  Functional  separations.  The 
proposed  regulations  provided  for  the 
separation  of  a  siitgle  business  in 
8  1.355-l{a).  They  interpreted  the  five- 


year  active  conduct  requirement 
accordingly  in  8  1.355-3(b)(3).  Examples 
(8).  (9).  and  (14)  of  9  1.355-3(c)  of  the 
proposed  regulations  presented 
separations  of  businesses  along 
functional  lines  satisfying  the  active 
business  requirements.  These  examples 
are  grouped  together  as  examples  (9), 
(10),  and  (11)  In  the  final  regulations. 
Example  (14)  of  the  proposed 
regulations  presented  the  separation  of 
a  research  department  from  a  business 
engaged  in  the  manufacture  and  sale  of 
household  products.  The  final 
regulations  redesignate  example  (14)  as 
example  (9)  and  revise  it  to  illustrate 
that  the  separation  satisfies  the  active 
business  requirements,  whether  the     ' 
research  department  subsequently 
provides  services  only  to  the  business 
from  which  it  was  separated  or  also  to 
others.  See  examples  (9),  (10),  and  (11) 
of  8  1.355-3(c)  in  this  document.  It 
should  be  noted  that  functional 
separations  may  present  evidence  of 
device  under  8  1.355-2(d)(2)(iv)(C). 

(5)  Owner-occupied  real  estate.  The 
proposed  regulations  interpreted  the 
active  business  requirements  to  permit 
functional  separations.  Commenters 
noted  that,  in  appropriate  cases,  the 
separation  of  real  estate  occupied  by  its 
owner  prior  to  the  distribution  ("owner- 
occupied  real  estate")  should  satisfy 
those  requirements.  Treasury  and  the 
Internal  Revenue  Service  recognize  that 
the  separation  of  owner-occupied  real 
estate  may  satisfy  the  active  business 
requirements,  but  they  also  recognize 
that  such  a  separation  presents 
significant  tax  avoidance  opportiinities. 
Accordingly,  the  final  regulations  revise 
8  1.355-3(b)(2)(iv){B)  of  the  proposed 
regulations  to  provide  that  the 
separation  of  owner-occupied  real 
estate  will  be  subject  to  careful  scrutiny 
under  the  active  business  requirements. 
Also,  such  a  separation  may  be  subject 
to  close  examination  under  the  related 
function  device  factor  of  8  1.355- 
2(d)(2)(iv)(q. 

Examples  (4).  (5).  (6),  and  (13)  of 
8  1.355-3(c)  of  the  proposed  regulations 
presented  separations  of  owner- 
occupied  real  estate.  The  final 
regulations  delete  examples  (6)  and  (13). 
Example  (13)  is  deleted  because  it  is 
redundant.  Example  (6)  is  deleted 
because  it  is  misleading.  Thus,  in 
determining  whether  the  separation  of 
owner-occupied  real  estate  satisfies  the 
active  business  requirements,  it  is 
immaterial  whether,  prior  to  the 
distribution,  the  real  estate  is  owned  by 
the  distributing  corporation  or  by  a 
wholly  owned  subsidiary.  Examples  (4) 
and  (5)  presented  separations  of  owner- 
occupied  real  estate  that  do  and  do  not 
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satisfy  the  active  business  requirements. 
The  final  regulations  redesignate  them 
as  examples  (12)  and  (13).  Whether 
separations  of  owner-occupied  real 
estate  that  differ  from  those  presented  in 
these  examples  satisfy  the  active 
business  requirements  will  be  decided 
on  a  case-by-case  basis. 

Use  of  Section  3S5(b)  Definition  of 
Active  Conduct  of  a  Trade  or  Business 
for  Purposes  of  Section  346(b) 

In  26  CFR  1.34&-l(c)  (revised  as  of 
April  1, 1987).  the  term  "active  conduct 
of  a  trade  or  business"  is  given  the  same 
meaning  for  purposes  of  section  346(b) 
(as  in  effect  before  its  amendment  by 
the  Tax  Bquify  and  Fiscal  Responsibilify 
Act  of  1982)  as  the  term  is  given  in 
9 1.3S5-l(c)  of  the  existing  regulations. 
In  what  was  intended  merely  as  a 
conforming  change,  the  proposed 
amendments  substituted  in  9  1.346-l(c) 
a  reference  to  the  definition  of  "active 
conduct  of  a  trade  or  business"  in 
8 1.355-3(b)(2)  of  the  proposed 
regulations.  Treasury  and  the  Internal 
Revenue  Service  have  decided  not  to 
adopt  the  conforming  change  at  this 
time. 

General  Utffities  Repeal 

The  Internal  Revenue  Service  is 
developing  regulations  under  section 
337(d)  of  the  Code  that  will  relate  to  the 
distribution  of  stock,  or  stock  and 
securities,  of  a  controlled  corporation. 
New  8  1355-6  is  revised  for  tiiis 
purpose. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required.  Because  the  notice  of 
proposed  rulemaking  for  these 
regulations  was  filed  with  the  Federal 
Register  on  January  19, 1977.  no 
regulatory  flexibility  analysis  is 
required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Charies  W.  Culmer.  of  the 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regidations,  bodi  on  matters  of 
substance  and  sfyle. 

List  of  Sid>  jects  in  26  CFR  Part 
1.301-1—1.383^ 

Income  taxes.  Corporations, 
Corporate  distributions,  Corporate 
adjustments.  Reorganizations. 


Adoption  of  Amendment  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
amended  as  follows: 

Paragraph  1.  Hie  authority  citation  for 
Part  1  continues  to  read  in  part  as 
follows: 

PART  1— {AMENDED] 

Audwrity:  26  U.S.C.  7305.  *  *  * 

Par.  2.  A  new  9  1.355-0  is  added  to 
read  as  follows: 

§1.356-0    inerdertofacWtatettMuesof 
§8 1.3SS-1  ttvough  1^5-S.  tMs  SMrtion  tots 
ttM  paragraphs,  subparagraplis.  and 
sutKMviaione  in  Itiose  sections. 

8 1.355-1    Dtotrlbutlon  of  stock  and 
securifles  of  a  centrotod  corpenrtkMi. 

(a)  Effective  date  of  certain  sections. 

(b)  Application  of  section. 

91.35S-2    Uniitations. 

(a)  Property  distributed. 

(b)  Independent  business  purpose. 

(1)  Independent  business  purpose 
requirement. 

(2)  Corporate  business  purpose. 

(3)  Business  purpose  for  distribution. 

(4)  Business  purpose  as  evidence  of 
nondevice. 

(5)  Examples. 

(c)  Continuity  of  interest  requirement 

(1)  Requirement 

(2)  Examples. 

(d)  Device  for  distribution  of  earnings  and 
profits. 

(1)  In  general 

(2)  Device  factors, 
(i)  In  general. 

(ii)  Pro  rata  distribution. 

(iii)  Sulisequent  sale  or  exchange  of  stock. 

(A)  In  gen£TaL 

(B)  Sale  or  exchange  negotiated  or  agreed 
upon  t>efore  the  distribution. 

(C)  Sale  or  exciiange  not  negotiated  or 
agreed  upon  before  the  distribution. 

(D)  Negotiated  or  agreed  upon  before  the 
distribution. 

(E)  Exchange  in  pursuance  of  a  plan  of 
reorganization. 

(iv)  Nature  and  use  of  assets. 

(A)  la  general. 

(B)  Assets  not  used  in  a  trade  or  business 
meeting  the  requirement  of  section  355(b}. 

(C)  Related  function. 

(3)  Nondevice  factors, 
(i)  In  general. 

(ii)  Corporate  business  purpose. 

(iii)  Distributing  corporation  publicly 
traded  and  widely  held. 

(iv)  Distribution  to  domestic  corporate 
share  tiolders. 

(4)  Examples. 

(5)  Transactions  ordinarily  not  considered 
as  a  device. 

(i)  In  general. 

(ii)  Absence  of  earnings  and  profits, 
(iii]  Section  303(a)  transactions, 
(iv)  Section  302(a)  transactions. 
(v)  Examples. 

(e)  Stock  and  securities  distributed. 
(1)  In  general. 


r 
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(2)  Additional  rules. 

(f)  Principal  amount  of  securities. 

(1)  Securities  received. 

(2)  Only  stock  received. 

(g)  Period  of  ownership. 

(1)  Other  property. 

(2)  Example. 

(h)  Active  conduct  of  a  trade  or  business. 

§1.355-3    Active  conduct  of  a  trade  or 

business. 

(a)  General  requirements. 

(ij  Application  of  section  355. 
(2)  Examples. 

(b)  Active  conduct  of  a  trade  or  business 
defined. 

(1)  In  general 

(2)  Active  conduct  or  a  trade  or  business 
immediately  after  distribution. 

(i)  In  general 
(ii)  Trade  or  business, 
(iii)  Active  conduct 
(iv)  Limitations. 

(3)  Active  conduct  for  five-year  period 
preceding  distribution.  , 

(4)  Special  rules  for  acquisition  of  a  trade 
or  business  (Prior  to  the  Revenue  Act  of  1987 
and  Technical  and  Miscellaneous  Revenue 
Act  of  1988). 

(i)  In  general 
(ii)  Example. 

(iii)  Gain  or  loss  recognized  in  certain 
transactions, 
(iv)  Affiliated  group. 

(5)  Special  rules  for  acquisition  of  a  trade 
or  business  (After  the  Revenue  Act  of  1987 
and  Technical  and  Miscellaneous  Revenue 
Act  of  1988). 

(c)  Elxamptes. 

§1.355-4    Non  pro  rata  distributfons,  etc 

§1.355-5    Records  to  be  kept  aod 
iiiloiination  to  be  fHed. 

§1.355-6    [Reserved.] 

Par.  3.  Sections  1.355-1  through  1.355-4 
are  revised  to  read  as  follows: 

§  1.35S-1    Distribution  of  stock  and 
securities  of  s  controWed  corporsttoa 

(a)  Effective  date  of  certain  sections. 
Sections  1.355-1  through  1.355-4  apply 
to  transactions  occurring  after  February 
6. 1989.  For  transactions  occurring  on  or 
before  that  date,  see  26  CFR  1.355-1 
through  1.355-4  (revised  as  of  April  1. 
1987).  Sections  1355-1  through  1.355-4 
do  not  reflect  the  amendments  to  section 
355  made  by  the  Revenue  Act  of  1987 
and  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988. 

(b)  Application  of  section.  Section  355 
provides  for  the  separation,  without 
recognition  of  gain  or  loss  to  (or  the 
inclusion  in  income  of)  the  shareholders 
and  security  holders,  of  one  or  more 
existing  businesses  formerly  operated, 
directly  or  indirectly,  by  a  single 
corporation  (the  "distributing 
corporation").  It  applies  only  to  the 
separation  of  existing  businesses  that 
have  been  in  active  operation  for  at 
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least  five  yean  (or  a  busineu  that  has 
been  in  active  operation  for  at  least  five 
years  into  separate  businesses],  and 
which,  in  general,  have  been  owned, 
directly  or  indirectly,  for  at  least  five 
years  by  the  distributing  corporation.  A 
separation  is  achieved  through  the 
distribution  by  the  distributing 
corporation  of  stock,  or  stock  and 
securities,  of  one  or  more  subsidiaries 
(the  "controlled  corporations")  to  its 
shareholders  with  respect  to  its  stock  or 
to  its  security  holders  in  exchange  for  its 
securities.  The  controlled  corporations 
may  be  preexisting  or  newly  created 
subsidiaries.  Throughout  the  regulations 
under  section  355,  the  term 
"distribution"  refers  to  a  distribution  by 
the  distributing  corporation  of  stock,  or 
stock  and  securities,  of  one  or  more 
controlled  corporations,  unless  the 
context  indicates  otherwise.  Section  355 
contemplates  the  continued  operation  of 
the  business  or  businesses  existing  prior 
to  the  separation.  See  i  1.355-4  for  types 
of  distributions  that  may  qualify  under 
section  355,  including  pro  rata 
distributions  and  non  pro  rata 
distributions.  For  purposes  of  section 
355.  stock  rights  and  stock  warrants  are 
not  included  in  the  term  "stock  and 
securities." 

i146S-2    Umitatlona. 

(a)  Pnperty  distributed  Section  355 
applies  to  a  distribution  only  if  the 
property  distributed  consists  solely  of 
stock,  or  stock  and  securities,  of  a 
controlled  corporation.  If  additional 
property  (Including  an  excess  principal 
amount  of  securities  received  over 
securities  surrendered]  is  received,  see 
section  356. 

(b)  Independent  business  purpose— 4X\ 
Independent  business  purpose 
requirement.  Section  355  applies  to  a 
transaction  only  if  it  is  carried  out  for 
one  or  more  corporate  business 
purposes.  A  transaction  is  carried  out 
for  a  corporate  business  purpose  if  it  is 
motivated,  in  whole  or  substantial  part, 
by  one  or  more  corporate  business 
purposes.  The  potential  for  the 
avoidance  of  Federal  taxes  by  the 
distributing  or  controlled  corporations 
(or  a  corporation  controlled  by  either]  is 
relevant  in  determining  the  extent  to 
which  an  existing  corporate  business 
purpose  motivated  the  distribution.  The 
principal  reason  for  this  business 
purpose  requirement  is  to  provide 
nonrecognition  treatment  only  to 
distributions  that  are  incident  to 
readjustments  of  corporate  structures 
required  by  business  exigencies  and  that 
effect  only  readjustments  of  continuing 
interests  in  property  under  modified 
corporate  forms.  This  business  purpose 


requirement  is  independent  of  the  other 
requirements  under  section  355. 

(2)  Corporate  business  purpose.  A 
corporate  business  purpose  is  a  real  and 
substantial  non  Federal  tax  purpose 
germane  to  the  business  of  the 
distributing  corporation,  the  controlled 
corporation,  or  the  affiliated  group  (as 
deBned  in  S  1.35&-3(b)(4)(iv])  to  which 
the  distributing  corporation  belongs.  A 
purpose  of  reducing  non  Federal  taxes  is 
not  a  corporate  business  purpose  if  (i) 
the  transaction  will  effect  a  reduction  in 
both  Federal  and  non  Federal  taxes 
because  of  similarities  between  Federal 
tax  law  and  the  tax  law  of  the  other 
jurisdiction  and  (ii)  the  reduction  of 
Federal  taxes  is  greater  than  or 
substantially  coextensive  with  the 
reduction  of  non  Federal  taxes.  See 
examples  (7)  and  (8]  of  paragraph  (b)(5) 
of  this  section.  A  shareholder  purpose 
(for  example,  the  personal  planning 
purposes  of  a  shareholder]  is  not  a 
corporate  business  purpose.  Depending 
upon  the  facts  of  a  particular  case, 
however,  a  shareholder  purpose  for  a 
transaction  may  be  so  nearly 
coextensive  with  a  corporate  business 
purpose  as  to  preclude  any  distinction 
between  them.  In  such  a  case,  the 
transaction  is  carried  out  for  one  or 
more  corporate  business  purposes.  See 
example  (2)  of  paragraph  (b)(5)  of  this 
section. 

(3)  Business  purpose  for  distribution. 
The  distribution  must  be  carried  out  for 
one  or  more  corporate  business 
purposes.  See  example  (3)  of  paragraph 
(b)(5)  of  this  section.  If  a  corporate 
business  purpose  can  be  achieved 
through  a  nontaxable  transaction  that 
does  not  involve  the  distribution  of 
stock  of  a  controlled  corporation  and 
which  is  neither  impractical  nor  unduly 
expensive,  then,  for  purposes  of 
paragraph  (b](l]  of  this  section,  the 
separation  is  not  carried  out  for  that 
corporate  business  purpose.  See 
examples  (3)  and  (4)  of  paragraph  (b)(5) 
of  this  section.  For  rules  with  respect  to 
the  requirement  of  a  business  purpose 
for  a  transfer  of  assets  to  a  controlled 
corporation  in  connection  with  a 
reorganization  described  in  section 
368(a](l)(D],  See  S  1.368-l(b). 

(4)  Business  purpose  as  evidence  of 
nondevice.  The  corporate  business 
purpose  or  purposes  for  a  transaction 
are  evidence  that  the  transaction  was 
not  used  principally  as  a  device  for  the 
distribution  of  earnings  and  proHts 
within  the  meaning  of  section 
355(a](l](B].  See  paragraph  (d)(3)(ii)  of 
this  section. 

(5)  Examples.  The  provisions  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  examples: 


Example  (1).  Corporation  X  is  engaged  in 
the  production,  transportation,  and  refining  of 
petroleum  products.  In  1965,  X  acquires  all  of 
the  properties  of  corporation  Z.  which  is  also 
engaged  in  the  production,  transportation, 
and  refining  of  petroleum  products.  In  1901, 
as  a  result  of  antitrust  litigation,  X  is  ordered 
to  divest  itself  of  all  of  the  properties 
acquired  from  Z.  X  transfers  those  properties 
to  new  corporation  Y  and  distributes  the 
stock  of  Y  pro  rata  to  X's  shareholders.  In 
view  of  the  divestiture  order,  the  distritnition 
is  carried  out  for  a  corporate  business 
purpose.  See  paragraph  (b)(1]  of  this  section. 

Example  (2).  Corporation  X  is  engaged  in 
two  businesses:  The  manufacture  and  sale  of 
furniture  and  the  sale  of  jewelry.  The 
businesses  are  of  equal  value.  The 
outstanding  stock  of  X  is  owned  equally  by 
unrelated  Individuals  A  and  B.  A  is  more 
interested  in  the  furniture  business,  while  B  is 
more  interested  in  the  jewelry  business.  A 
and  B  decide  to  split  up  the  businesses  and 
go  their  separate  ways.  A  and  B  anticipate 
that  the  operations  of  each  business  will  be 
enhanced  by  the  separation  because  each 
shareholder  will  be  able  to  devote  his 
undivided  attention  to  the  business  in  which 
he  is  more  interested  and  more  proficient 
Accordingly.  X  transfers  the  jewelry  business 
to  new  corporation  Y  and  distributes  the 
stock  of  Y  to  B  in  exchange  for  ail  of  B's  stock 
in  X.  The  distribution  is  carried  out  for  a 
corporate  business  purpose,  notwithstanding 
that  it  is  also  carried  out  in  pari  for 
shareholder  purposes.  See  paragraph  (b)(2)  of 
this  section. 

Example  (3).  Corporation  X  is  engaged  in 
the  manufacture  and  sale  of  toys  and  the 
manufacture  and  sale  of  candy.  The 
shareholders  of  X  wish  to  protect  the  candy 
business  from  the  risks  and  vicissitudes  of 
the  toy  business.  Accordingly,  X  transfers  the 
toy  business  to  new  corporation  Y  and 
distributes  the  stock  of  Y  to  X's  shareholders. 
Under  applicable  law,  the  purpose  of 
protecting  the  candy  business  from  the  risks 
and  vicissitudes  of  the  toy  business  is 
achieved  as  soon  as  X  transfers  the  toy 
business  to  Y.  Therefore,  the  distribution  is 
not  carried  out  for  a  corporate  business 
purpose.  See  paragraph  (b)(3)  of  this  section. 

Example  (4).  Corporation  X  is  engaged  in  a 
regulated  business  in  Stete  T.  X  owns  all  of 
the  stock  of  corporation  Y.  a  profitable 
corporation  that  is  not  engaged  in  a  regulated 
business.  Commission  C  sets  the  rates  that  X 
may  charge  its  customers,  based  on  its  total 
income.  C  has  recently  adopted  rules 
according  to  which  the  total  income  of  a 
corporation  includes  the  income  of  a  business 
if.  and  only  if.  the  business  is  operated, 
directly  or  indirectly,  by  the  corporation. 
Total  income,  for  this  purpose,  includes  the 
income  of  a  wholly  owned  subsidiary 
corporation  but  does  not  include  the  income 
of  a  parent  or  "brother/sister"  corporation. 
Under  C's  new  rule,  X's  total  income  includes 
the  income  of  Y,  with  the  result  that  X  has 
suRered  a  reduction  of  the  rates  that  it  may 
charge  its  customers.  It  would  not  be 
impractical  or  unduly  expensive  to  create  in  a 
nontaxable  transaction  (such  as  a  transaction 
qualifying  under  section  351)  a  holding 
company  to  hold  the  stock  of  X  and  Y.  X 
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distributes  the  stock  of  Y  to  X's  shareholders. 
The  distribution  is  not  carried  out  for  ttie 
purpose  of  increasing  the  rates  that  X  may 
charge  its  customers  because  that  purpose 
could  be  achieved  through  a  nontaxable 
transaction,  the  creation  of  a  holding 
coapwiy,  that  does  not  involve  the 
distribution  of  stock  of  a  controlled 
corporation  and  which  is  neither  impractical 
nor  ODduly  expensive.  See  paragraph  (bK3)  of 
this  section. 

Example  (5).  The  facts  are  the  same  as  in 
example  (4).  except  that  C  has  recently 
adopted  rules  according  to  which  the  total 
income  of  a  coiporation  includes  not  only  the 
inoonie  included  In  exmnple  (3),  bat  also  the 
incone  of  any  member  of  the  affiliated  group 
to  which  the  corporation  belongs.  In  order  to 
avoid  a  reduction  in  the  rates  that  it  may 
charge  its  customers,  X  distributes  the  stock 
of  Y  to  X's  shareholders.  The  distribution  is 
carried  out  for  a  corporate  business  purpose. 
See  paragraph  (b)(3)  of  this  section. 

Example  (8).  (i)  Corporation  X  owns  all  of 
the  one  class  of  stock  of  corporation  Y.  X 
distributes  the  stock  of  Y  pro  raU  to  its  five 
shareholders,  all  of  whom  are  individuals,  for 
the  sole  purpose  of  enabling  X  and/or  Y  to 
elect  to  t>ecome  an  S  corporation.  The 
distribution  does  not  meet  the  corporate 
business  purpose  requirement.  See  paragraph 
(b)  (1)  and  (2)  of  this  section. 

(ii)  The  facts  are  the  same  as  in  Example 
6(i).  except  that  the  business  of  Y  is  operated 
as  a  division  of  X.  X  transfers  this  division  to 
new  corporation  Y  and  distributes  the  stock 
of  Y  pro  rata  to  its  shareholders,  all  of  whom 
are  individuals,  for  the  sole  purpose  of 
enabling  X  and/or  Y  to  elect  to  become  an  S 
corporation.  The  distribution  does  not  meet 
the  corporate  business  purpose  requirement. 
See  paragraph  (b)  (1)  and  (2)  of  this  section. 

Example  (7).  The  facts  are  the  same  as  in 
example  (6)(i).  except  that  the  distribution  is 
made  to  enable  X  to  elect  to  become  an  S 
corporation  both  for  Federal  tax  purposes 
and  for  purposes  of  the  income  tax  imposed 
by  State  M.  State  M  has  tax  law  provisions 
similar  to  subchapter  S  of  the  Internal 
Revenue  Code  of  1988.  An  election  to  be  an  S 
corporation  for  Federal  tax  purposes  will 
effect  a  substantial  reduction  in  Federal  taxes 
that  is  greater  than  the  reduction  of  SUte  M 
taxes  pursuant  to  an  election  to  be  an  S 
Corporation  for  State  M  purposes.  The 
purpose  of  reducing  State  M  taxes  is  not  a 
corporate  business  purpose.  The  distribution 
does  not  meet  the  corporate  business  purpose 
requirements.  See  paragraph  (b)  (1)  and  (2)  of 
this  section. 

Example  (8).  The  facts  are  the  same  as 
Example  (7),  except  that  the  distiibution  also 
is  made  to  enable  A,  a  key  employee  of  Y,  to 
acquire  stock  of  Y  without  investing  in  X.  A 
is  considered  to  l>e  critical  to  the  success  of  Y 
and  he  has  indicated  that  he  will  seriously 
consider  leaving  the  company  if  he  is  not 
given  the  opportunity  to  purchase  a 
significant  amount  of  stock  of  Y.  As  a  matter 
of  state  law,  Y  could  not  issue  stock  to  ttte 
employee  while  it  was  a  sidMidiaiy  of  X.  As 
in  Example  (7).  the  purpoae  of  reducing  State 
M  taxes  is  not  a  oorporate  tntainess  purpoee. 
In  order  to  detemiae  whether  the  issuance  of 
stock  to  the  key  employee,  in  fact,  motivated 
the  distribution  of  Ike  Y  stock,  the  potential 


avoidance  of  Federal  taxes  is  a  relevant 
factor  to  take  into  account.  If  the  facts  and 
circumstances  establish  that  the  disbibution 
was  substantially  motivated  by  the  need  to 
issue  stock  to  the  employee,  the  distribution 
will  meet  the  corporate  business  purpose 
requirement. 

(c)  Continuity  of  interest 
requirement— (\)  Requirement  Section 
355  applies  to  a  separation  that  effects 
only  a  readjiutraent  of  continuing 
interests  in  the  property  of  the 
distributing  and  controlled  corporations. 
In  this  regard  section  355  requires  that 
one  or  more  persons  who,  directly  or 
indirectly,  were  the  owners  of  the 
enterprise  prior  to  the  distribution  or 
exchange  own,  in  the  aggregate,  an 
amount  of  stock  establishing  a 
continuity  of  interest  in  each  of  the 
modified  corporate  forms  in  which  the 
enterprise  is  conducted  after  the 
separation.  This  continuity  of  interest 
requirement  is  independent  of  the  other 
reqiidrements  under  section  3S5. 

(2)  Examples. 

Example  (1).  For  more  than  five  years, 
corporation  X  has  been  engaged  direcdy  in 
one  busmess,  and  indirectiy  in  a  different 
business  tliroagh  its  wholly  owned 
subsidiary,  S.  The  businesses  are  equal  in 
value.  At  all  times,  the  outstanding  stock  of  X 
has  been  owned  equally  by  unrelated 
individuals  A  and  B.  For  valid  business 
reasons.  A  and  B  cause  X  to  distribute  all  of 
the  stock  of  S  to  B  in  exchange  for  all  of  B's 
stock  in  X.  After  the  transaction,  A  owns  all 
the  stock  of  X  and  B  owns  all  the  stock  of  S. 
The  continuity  of  interest  requirement  is  met 
because  one  or  more  persons  who  were  the 
owners  of  X  prior  to  the  distribution  (A  and 
B)  o%vn.  in  the  aggregate,  an  amount  of  stock 
establishing  a  continuity  of  interest  in  each  of 
X  and  S  after  the  distribution. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1).  except  that  pursttant  to  a  plan  to 
acquire  a  stock  interest  in  X  without 
acquiring,  directly  or  indirectly,  an  interest  in 
S,  C  purchased  one-half  of  the  X  stock  owned 
by  A  and  immediately  thereafter  X 
distributed  all  of  the  S  stock  to  B  in  exchange 
for  all  of  B's  stock  in  X.  After  the 
transactions,  A  owns  SO  percent  of  X  and  B 
owns  100  percent  of  S.  T^e  distribution  by  X 
of  all  of  the  stock  of  S  to  B  in  exchange  for  all 
of  B's  stock  in  X  will  satisfy  the  continuity  of 
interest  requirement  for  section  355  because 
one  or  more  persons  who  were  the  owners  of 
X  prior  to  the  distribution  (A  and  B)  own.  in 
the  aggregate,  an  amount  of  stock 
establishing  a  continuity  of  interest  in  each  of 
X  and  S  after  the  distribution. 

Example  (3).  Assume  the  same  foots  as  in 
Examples  (1)  and  (2),  except  that  C 
purchased  all  of  the  X  slock  owned  by  A. 
After  the  transactions,  neither  A  nor  B  own 
any  of  the  stock  of  X  and  B  owns  all  the 
stock  of  S.  The  continuity  of  interest 
requirement  is  not  met  because  the  owners  of 
X  prior  to  the  distribution  (A  and  B)  do  not  in 
the  aggregate,  own  an  amount  of  stock 
establishing  a  continuity  of  interest  in  each  of 
X  and  S  after  the  distribution.  Le.,  aitboo^  A 


and  B  collectively  have  retained  50  percent  of 
their  equity  interest  in  the  former  combined 
enterprise,  they  have  failed  to  continue  to 
own  the  minimum  stock  interest  of  A  in  X  is 
less  than  the  minimum  equity  interest  in  the 
distributing  corporation.  X  that  would  be 
required  in  order  to  meet  the  continuity  of 
interest  requirement 

Example  (4).  Assume  the  same  facts  as  in 
Examples  (1)  and  (2).  except  that  C 
purchased  80  percent  of  the  X  stock  ovimed 
by  A.  After  the  transactions.  A  owns  20 
percent  of  the  stock  of  X  B  owns  no  X  slodc, 
and  B  owns  100  percent  of  the  S  stock.  The 
continuity  of  interest  requirement  is  not  met 
because  the  otvners  of  X  prior  to  the 
distribution  (A  and  B)  do  not  in  the 
aggregate,  have  a  continuity  of  interest  in 
each  of  X  and  S  after  the  distribution,  i.e., 
although  A  and  B  collectively  have  retained 
60  percent  of  their  equity  interest  in  the 
former  combined  enterprise,  the  20  percent 
interest  in  the  distributing  corporation.  X. 
that  would  be  required  in  order  to  meet  the 
continuity  of  interest  requirement 

(d)  Device  for  distribution  of  earnings 
and  profits — (1)  In  general.  Section  355 
does  not  apply  to  a  transaction  used 
principally  as  a  device  for  the 
distribution  of  the  earnings  and  profits 
of  the  distributing  corporation,  the 
controlled  corporation,  or  both  (a 
"device").  Section  355  recognizes  that  a 
tax-free  distribution  of  the  stock  of  a 
controlled  corporation  presents  a 
potential  for  tax  avoidance  by 
facilitating  the  avoidance  of  the 
dividend  provisions  of  the  Code  through 
the  subsequent  sale  of  exchange  of  stock 
of  one  corporation  and  the  retention  of 
the  stock  of  another  corporation.  A 
device  can  include  a  transaction  that 
effects  a  recovery  of  basis.  In  this 
paragraph  (d),  "exchange"  includes 
transactions,  such  as  redemptions, 
treated  as  exchanges  under  the  Code. 
Generally,  the  determination  of  whether 
a  transaction  was  used  principally  as  a 
device  will  be  made  from  all  of  the  facts 
and  circumstances,  including,  but  not 
limited  to.  the  presence  of  the  device 
factors  specified  in  paragraph  (dKZ)  of 
this  section  ("evidence  of  device"),  and 
the  presence  of  the  nondevice  factors 
specified  in  paragraph  (dj(3]  of  this 
section  ("evidence  of  nondevice"). 
However,  if  a  transaction  is  specified  in 
paragraph  (d)(5)  of  this  section,  then  it  is 
ordinarily  considered  not  to  have  been 
used  principally  as  a  device. 

(2)  Device  factors — (i)  In  general.  TTie 
presence  of  any  of  the  device  factors 
specified  in  this  subparagraph  (2)  is 
evidence  of  device.  The  strength  of  this 
evidence  depends  on  the  facts  and 
circumstances. 

(ii)  Pro  rata  distribution.  A 
distribution  that  is  pro  rata  or 
substantially  pro  rata  among  the 
shareholders  of  the  distributing 
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corporation  presents  the  greatest 
potential  for  the  avoidance  of  the 
dividend  provisions  of  the  Code  and,  in 
contrast  to  other  types  of  distributions, 
is  more  likely  to  be  used  principally  as  a 
device.  Accordingly,  the  fact  that  a 
distribution  is  pro  rata  or  substantially 
pro  rata  is  evidence  of  device. 

(iii)  Subsequent  sale  or  exchange  of 
stock — (A)  In  general.  A  sale  or 
exchange  of  stock  of  the  distributing  or 
the  controlled  corporation  after  the 
distribution  (a  "subsequent  sale  or 
exchange")  is  evidence  of  device. 
Generally,  the  greater  the  percentage  of 
the  stock  sold  or  exchanged  after  the 
distribution,  the  stronger  the  evidence  of 
device.  In  addition,  the  shorter  the 
period  of  time  between  the  distribution 
and  the  sale  or  exchange,  the  stronger 
the  evidence  of  device. 

(B)  Sale  or  exchange  negotiated  or 
agreed  upon  before  the  distribution.  A 
subsequent  sale  or  exchange  pursuant  to 
an  arrangement  negotiated  or  agreed 
upon  before  the  distribution  is 
substantial  evidence  of  device. 

(C)  Sale  or  exchange  not  negotiated  or 
agreed  upon  before  the  distribution.  A 
subsequent  sale  or  exchange  not 
pursuant  to  an  arrangement  negotiated 
or  agreed  upon  before  the  distribution  is 
evidence  of  device. 

P)  Negotiated  or  agreed  upon  before 
the  distribution.  For  purposes  of  this 
subparagraph  (2),  a  sale  or  exchange  is 
always  pursuant  to  an  arrangement 
negotiated  or  agreed  upon  before  the 
distribution  if  enforceable  rights  to  buy 
or  sell  existed  before  the  distribution.  If 
a  sale  or  exchange  was  discussed  by  the 
buyer  and  the  seUer  before  the 
distribution  and  was  reasonably  to  be 
anticipated  by  both  parties,  then  the 
sale  or  exchange  will  ordinarily  be 
considered  to  be  pursuant  to  an 
arrangement  negotiated  or  agreed  upon 
before  the  distribution. 

(E)  Exchange  in  pursuance  of  apian 
of  reorganization.  For  purposes  of  this 
subparagraph  (2),  if  stock  is  exchanged 
for  stock  in  pursuance  of  a  plan  of 
reorganization,  and  either  no  gain  or 
loss  or  only  an  insubstantial  amount  of 
gain  is  recognized  on  the  exchange,  then 
the  exchange  is  not  treated  as  a 
subsequent  sale  or  exchange,  but  the 
stock  received  in  the  exchange  is  treated 
as  the  stock  surrendered  In  the 
exchange.  For  this  purpose,  gain  treated 
as  a  dividend  pursuant  to  sections 
35e(a)(2)  and  316  shall  be  disregarded. 

(iv)  Nature  and  use  of  assets— {A]  In 
general.  The  determination  of  whether  a 
transaction  was  used  principally  as  a 
device  will  take  into  account  the  nature, 
kind  amount  and  use  of  the  assets  of 
the  distributing  and  the  controlled 
corporations  (and  corporations 


controlled  by  them)  immediately  after 
the  transaction. 

(B)  Assets  not  used  in  a  trade  or 
business  meeting  the  requirement  of 
section  355(b).  The  existence  of  assets 
that  are  not  used  in  a  trade  or  business 
that  satisfies  the  requirements  of  section 
355(b)  is  evidence  of  device.  For  this 
purpose,  assets  that  are  not  used  in  a 
trade  or  business  that  satisfies  the 
requirements  of  section  355(b)  include, 
but  are  not  limited  to,  cash  and  other 
liquid  assets  that  are  not  related  to  the 
reasonable  needs  of  a  business 
satisfying  such  section.  The  strength  of 
the  evidence  of  device  depends  on  all 
the  facts  and  circumstances,  including, 
but  not  limited  ta  the  ratio  for  each 
corporation  of  the  value  of  assets  not 
used  in  a  trade  or  business  that  satisfies 
the  requirements  of  section  355(b)  to  the 
value  of  its  business  that  satisfies  such 
requirements.  A  difference  in  the  ratio 
described  in  the  preceding  sentence  for 
the  distributing  and  controlled 
corporation  is  ordinarily  not  evidence  of 
device  if  the  distribution  is  not  pro  rata 
among  the  shareholders  of  the 
distributing  corporation  and  such 
difference  is  attributable  to  a  need  to 
equalize  the  value  of  the  stock 
distributed  and  the  value  of  the  stock  or 
securities  exchanged  by  the  distributees. 

(C)  Related  function.  There  is 
evidence  of  device  if  a  business  of  either 
the  distributing  or  controlled 
corporation  (or  a  corporation  controlled 
by  it)  is  (1)  a  "secondary  business"  that 
continues  as  a  secondary  business  for  a 
significant  period  after  the  separation, 
and  [2]  can  be  sold  without  adversely 
affecting  the  business  of  the  other 
corporation  (or  a  corporation  controlled 
by  it).  A  secondary  business  is  a 
business  of  either  the  distributing  or 
controlled  corporation,  if  its  principal 
function  is  to  serve  the  business  of  the 
other  corporation  (or  a  corporation 
controlled  by  it).  A  secondary  business 
can  include  a  business  transferred  to  a 
newly-created  subsidiary  or  a  business 
which  serves  a  business  transferred  to  a 
newly-created  subsidiary.  The  activities 
of  the  secondary  business  may  consist 
of  providing  property  or  performing 
services.  Thus,  in  example  (11)  of 

1 1.35&-3(c),  evidence  of  device  would 
be  presented  if  the  principal  fiuiction  of 
the  coal  mine  (satisfying  the 
requirements  of  the  steel  business) 
continued  after  the  separation  and  the 
coal  mine  could  be  sold  without 
adversely  affecting  the  steel  business. 
Similarly,  in  example  (10)  of  9  1.355-3(c), 
evidence  of  device  would  be  presented 
if  the  principal  function  of  the  sales 
operation  after  the  separation  is  to  sell 
the  output  from  the  manufacturing 
operation  and  the  sales  operation  could 


be  sold  without  adversely  affecting  the 
manufacturing  operation. 

(3)  Nondevice  factors — (i)  In  general. 
The  presence  of  any  of  the  nondevice 
factors  specified  in  this  subparagraph  (3) 
is  evidence  of  nondevice.  The  strength 
of  this  evidence  depends  on  all  of  the 
facts  and  circiunstances. 

(ii)  Corporate  business  purpose.  The 
corporate  business  purpose  for  the 
transaction  is  evidence  of  nondevice. 
The  stronger  the  evidence  of  device 
(such  as  the  presence  of  the  device 
factors  specified  in  paragraph  (d)(2)  of 
this  section),  the  stronger  the  corporate 
business  purpose  required  to  prevent  the 
determination  that  the  transaction  was 
used  principally  as  a  device.  Evidence  of 
device  presented  by  the  transfer  or 
retention  of  assets  not  used  in  a  trade  or 
business  that  satisfies  the  requirements 
of  section  355(b)  can  be  outweighed  by 
the  existence  of  a  corporate  business 
purpose  for  those  transfers  or  retentions. 
The  assessment  of  the  strength  of  a 
corporate  business  purpose  will  be 
based  on  all  of  the  facts  and 
circiunstances,  including,  but  not  limited 
to,  the  following  factors: 

(A)  The  importance  of  achieving  the 
purpose  to  the  success  of  the  business; 

(B)  The  extent  to  which  the 
transaction  is  prompted  by  a  person  not 
having  a  proprietary  interest  in  either 
corporation,  or  by  other  outside  factors 
beyond  the  control  of  the  distributing 
corporation:  and 

(C)  The  Immediacy  of  the  conditions 
prompting  the  transaction. 

(iii)  Distributing  corporation  publicly 
traded  and  widely  held.  The  fact  that 
the  distributing  corporation  is  pubUcly 
traded  and  has  no  shareholder  who  is 
directly  or  indirectly  the  beneficial 
owner  of  more  than  five  percent  of  any 
class  of  stock  is  evidence  of  nondevice. 

(iv)  Distribution  to  domestic  corporate 
shareholders.  The  fact  that  the  stock  of 
the  controlled  corporation  is  distributed 
to  one  or  more  domestic  corporations 
that  if  section  355  did  not  apply,  would 
be  entitled  to  a  deduction  under  section 
243(a)(1)  available  to  corporations 
meeting  the  stock  ownership 
requirements  of  section  243(c),  or  a 
deduction  under  section  243(c)  (2)  or  (3) 
or  245(b)  is  evidence  of  nondevice. 

(4)  Examples.  The  provisions  of 
paragraph  (d)  (1)  through  (3)  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (ll  Individual  A  owns  all  of  the 
stock  of  corporation  X.  which  is  engaged  in 
the  warehousing  business.  X  owns  all  of  the 
stock  of  corporation  Y,  which  is  engaged  in 
the  transportation  business.  X  employs 
individual  B,  who  is  extremely 
knowledgeable  of  the  warehousing  business 
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in  general  and  the  operations  of  X  in 
partirular.  B  has  informed  A  that  he  will 
seriously  consider  leaving  the  company  if  he 
is  not  given  the  opportimity  to  purchase  a 
signiFicant  amount  of  stock  of  X.  Because  of 
his  knowledge  and  experience,  the  loss  of  B 
would  seriously  damage  the  business  of  X.  B 
cannot  afford  to  purchase  any  significant 
amount  of  stock  of  X  as  long  as  X  owns  Y. 
Accordingly,  X  distributes  the  stock  of  Y  to  A 
and  A  subsequently  sells  a  portion  of  his  X 
stock  to  B.  However.  X  could  have  issued 
additional  shares  to  B  sufficient  to  give  B  an 
equivalent  ownership  interest  in  X.  There  is 
no  other  evidence  of  device  or  evidence  of 
nondevice.  In  light  of  the  fact  that  X  could 
have  issued  additional  shares  to  B.  the  sale  of 
X  Block  by  A  is  substantial  evidence  of 
device.  The  transaction  is  considered  to  have 
been  used  principally  as  a  device.  See 
paragraph  (d)  (1),  (2)  (ii).  (iii)  (A)  (B)  and  (D). 
and  (3)  (i)  and  (ii)  of  this  section. 

Example  (2).  Corporation  X  owns  and 
operates  a  fast  food  restaurant  in  State  M 
and  owns  all  of  the  stock  of  corporation  Y, 
which  owns  and  operates  a  fast  food 
restaurant  in  State  N.  X  and  Y  operate  their 
businesses  under  franchises  granted  by  D 
and  E,  respectively.  X  owns  cash  and 
marketable  securities  that  exceed  the 
reasonable  needs  of  its  business  but  whose 
value  is  small  relative  to  the  value  of  its 
business.  E  has  recently  changed  its  franchise 
policy  and  will  no  longer  grant  or  renew 
franchises  to  subsidiaries  (or  other  members 
of  the  same  affiliated  group)  of  corporations 
operating  businesses  under  franchises 
granted  by  its  competitors.  Thus,  Y  will  lose 
its  franchise  if  it  remains  a  subsidiary  of  X. 
The  franchise  is  about  to  expire.  Accordingly, 
X  distributes  the  stock  of  Y  pro  rata  among 
X's  shareholders.  X  retains  its  business  and 
transfers  cash  and  marketable  securities  to  Y 
in  an  amount  proportional  to  the  value  of  Y's 
business.  There  is  no  other  evidence  of 
device  or  evidence  of  nondevice.  The  transfer 
by  X  to  Y  and  the  retention  by  X  of  cash  and 
marketable  securities  is  relatively  weak 
evidence  of  device  because  after  the  transfer 
X  and  Y  hold  cash  and  marketable  securities 
in  amounts  propiortional  to  the  values  of  their 
businesses.  The  fact  that  the  distribution  is 
pro  rata  is  evidence  of  device.  A  strong 
corporate  business  purpose  is  relatively 
strong  evidence  of  nondevice.  Accordingly, 
the  transaction  is  considered  not  to  have 
been  used  principally  as  a  device.  See 
paragraph  (d)  (1).  (2)  (ii),  (iv)  (A),  and  (B)  and 
(3)  (i)  and  (ii)  (A).  (B)  and  (C)  of  this  section. 

Example  (3).  Corporation  X  is  engaged  in  a 
regulated  business  in  State  M  and  owns  all  of 
the  stock  of  corporation  Y,  which  is  not 
engaged  in  a  regulated  business  in  State  M. 
State  M  has  recently  amended  its  laws  to 
provide  that  affiliated  corporations  operating 
in  M  may  not  conduct  both  regulated  and 
unregulated  businesses.  X  transfers  cash  not 
related  to  the  reasonable  needs  of  the 
business  of  X  or  Y  to  Y  and  then  distributes 
the  stock  of  Y  pro  rata  among  X's 
shareholders.  As  a  result  of  the  transfer  of 
cash,  the  ratio  of  the  value  of  its  assets  not 
used  in  a  frade  or  business  that  satisfies  the 
requirements  of  section  35S(b)  to  the  value  of 
its  business  is  substantially  greater  for  Y  than 
for  X.  There  is  no  other  evidence  of  device  or 


evidence  of  nondevice.  The  transfer  of  cash 
by  X  to  Y  is  relatively  strong  evidence  of 
device  because  after  the  fransfer  Y  holds 
disproportionately  many  assets  that  are  not 
used  in  a  trade  or  business  that  satisfies  the 
requirements  of  section  355(b).  The  fact  that 
the  distribution  is  pro  rata  is  evidence  of 
device.  The  strong  business  purpose  is 
relatively  strong  evidence  of  nondevice.  but  it 
does  not  pertain  to  the  transfer.  Accordingly, 
the  transaction  is  considered  to  have  been 
used  principally  as  a  device.  See  paragraph 
(d)  (1).  (2)  (ii),  (iv)  (A)  and  (B).  and  (3)  and  (i) 
and  (ii)  of  this  section. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3),  except  that  instead  of 
transferring  cash  to  Y.  X  purchases  operating 
assets  unrelated  to  the  business  of  Y  and 
transfers  them  to  Y  prior  to  the  distribution. 
There  is  no  other  evidence  of  device  or 
evidence  of  nondevice.  The  transaction  is 
considered  to  have  been  used  principally  as  a 
device.  See  paragraph  (d)  (1),  (2)  (ii),  (iv)  (A) 
and  (B),  and  (3)  (i)  and  (ii)  of  this  section. 

(5)  Transactions  ordinarily  not 
considered  as  a  device — (i)  In  general. 
This  subparagraph  (5)  specifies  three 
distributions  that  ordinarily  do  not 
present  the  potential  for  tax  avoidance 
described  in  paragraph  (d)(1)  of  this 
section.  Accordingly,  such  distributions 
are  ordinarily  considered  not  to  have 
been  used  principally  as  a  device, 
notwithstanding  the  presence  of  any  of 
the  device  factors  described  in 
paragraph  (d)(2)  of  this  section.  A 
transaction  described  in  paragraph 
(d)(5)  (iii)  or  (iv)  of  this  section  is  not 
protected  by  this  subparagraph  (5)  fi-om 
a  determination  that  it  was  used 
principally  as  a  device  if  it  involves  the 
distribution  of  the  stock  of  more  than 
one  controlled  corporation  and 
facilitates  the  avoidance  of  the  dividend 
provisions  of  the  Code  through  the 
subsequent  sale  or  exchange  of  stock  of 
one  corporation  and  the  retention  of  the 
stock  of  another  corporation. 

(ii)  Absence  of  earnings  and  profits.  A 
distribution  is  ordinarily  considered  not 
to  have  been  used  principally  as  a 
device  if — 

(A)  The  distributing  and  controlled 
corporations  have  no  accumulated 
earnings  and  profits  at  the  beginning  of 
their  respective  taxable  years, 

(B)  The  distributing  and  controlled 
corporations  have  no  current  earnings 
and  profits  as  of  the  date  of  the 
distribution,  and 

(C)  No  distribution  of  property  by  the 
distributing  corporation  immediately 
before  the  separation  would  require 
recognition  of  gain  resulting  in  ciurent 
earnings  and  profits  for  the  taxable  year 
of  the  distribution. 

(iii)  Section  303(a)  transactions.  A 
distribution  is  ordinarily  considered  not 
to  have  been  used  principally  as  a 
device  if,  in  the  absence  of  section  355, 
with  respect  to  each  shareholder 


distributee,  the  distribution  would  be  a 
redemption  to  which  section  303(a) 
apphed. 

(iv)  Section  302(a)  transactions.  A 
distribution  is  ordinarily  considered  not 
to  have  been  used  principally  as  a 
device  if,  in  the  absence  of  section  355. 
with  respect  to  each  shareholder 
distributee,  the  distribution  would  be  a 
redemption  to  which  section  302(a) 
applied.  For  purposes  of  the  proceding 
sentence,  section  302(c)(2)(A)  (ii)  and 
(iii)  shall  not  apply. 

(v)  Examples.  The  provisions  of  this 
subparagraph  (5)  may  be  illustrated  by 
the  following  examples: 

Example  (1).  The  facts  are  the  same  as  in 
example  (3)  of  paragraph  (d)(4)  of  this 
section,  except  that  X  and  Y  had  no 
accumulated  earnings  and  proHts  at  the 
beginning  of  its  taxable  year,  X  and  Y  have 
no  current  earnings  and  profits  as  of  the  date 
of  the  distribution,  and  no  distribution  of 
property  by  X  immediately  before  the 
separation  would  require  recognition  of  gain 
that  would  result  in  earnings  and  profits  for 
the  taxable  year  of  the  distribution.  The 
transaction  is  considered  not  to  have  been 
used  principally  as  a  device.  See  paragraph 
(d)(5)  (i)  and  (ii)  of  this  section. 

Example  (2).  Corporation  X  is  engaged  in 
three  businesses:  a  hotel  business,  a 
restaurant  business,  and  a  rental  real  estate 
business.  Individuals  A.  B,  and  C  own  all  of 
the  stock  of  X.  X  transfers  the  restaurant 
business  to  new  corporation  Y  and  transfers 
the  rental  real  estate  business  to  new 
corporation  Z.  X  then  distributes  the  stock  of 
Y  and  Z  pro  rata  between  B  and  C  in 
exchange  for  all  of  their  stock  in  X.  In  the 
absence  of  section  355.  the  distribution  would 
be  a  redemption  to  which  section  302(a) 
apphed.  Since  this  distribution  involves  the 
stock  of  more  than  one  controlled  corporation 
and  facilitates  the  avoidance  of  the  dividend 
provisions  of  the  Code  through  the 
subsequent  sale  or  exchange  of  stock  in  one 
corporation  and  the  retention  of  the  stock  of 
another  corporation,  it  is  not  protected  by 
paragraph  (d)(5)  (i)  and  (iv)  of  this  section 
from  a  determination  that  it  was  used 
principally  as  a  device.  Thus,  the 
determination  of  whether  the  transaction  was 
used  principally  as  a  device  must  be  made 
from  all  the  facts  and  circumstances, 
including  the  presence  of  the  device  factors 
and  nondevice  factors  specified  in  paragraph 
(d)  (2)  and  (3)  of  this  section. 

(e)  Stock  and  securities  distributed — 
(1)  In  general.  Section  355  applies  to  a 
distribution  only  if  the  distributing 
corporation  distributes — 

(i)  All  of  the  stock  and  securities  of 
the  controlled  corporation  that  it  owns, 
or 

(ii)  At  least  an  amount  of  the  stock  of 
the  controlled  corporation  that 
constitutes  control  as  defined  in  section 
368(c).  In  such  a  case,  all,  or  any  part,  of 
the  seciuities  of  the  controlled 
corporation  may  be  distributed,  and 
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paragraph  (e)(2)  of  this  section  shall 
apply. 

(2)  Additional  rules.  Where  a  part  of 
either  the  stock  or  the  securities  of  the 
controlled  corporation  is  retained  under 
paragraph  (e](1](ii]  of  this  section,  it 
must  be  established  to  the  satisfaction 
of  the  Commissioner  that  the  retention 
by  the  distributing  corporation  was  not 
in  pursuance  of  a  plan  having  as  one  of 
its  principal  purposes  the  avoidance  of 
Federal  income  tax.  Ordinarily,  the 
corporate  business  purpose  or  purposes 
for  the  distribution  will  require  the 
distribution  of  all  of  the  stock  and 
securities  of  the  controlled  corporation. 
If  the  distribution  of  all  of  the  stock  and 
securities  of  a  controlled  corporation 
would  be  Ixeated  to  any  extent  as  a 
distribution  of  "other  property"  under 
section  356,  this  &H:t  tendis  to  establish 
that  the  retention  of  stock  or  securities 
is  in  pursuance  of  a  plan  having  as  one 
of  its  principal  purposes  the  avoidance 
of  Federal  farcome  tax. 

(f)  Principal  amount  of  securities — (IJ 
Securities  received.  Section  355  does  nat 
apply  to  a  distribution  if.  with  respect  to 
any  shareholder  oc  security  huld»,  the 
principal  amount  of  securities  received 
exceeds  the  principal  amount  of 
securities  surrendered,  or  securities  are 
received  but  no  securities  are 
surrendered,  in  such  cases,  see  section 
356. 

(2)  Only  stock  received.  If  only  stock 
is  received  in  a  distribution  to  which 
section  355(a)(1)(A)  applies,  the 
principal  amount  of  the  secnirities 
surrendered,  if  any,  and  the  par  value  or 
stated  value  of  the  stock  surrendered,  if 
any.  are  not  relevant  to  the  application 
of  that  section. 

(g)  Period  of  ownership — (1)  Other 
property.  For  purposes  of  section 
355(a)(l)(A].  stock  of  a  controlled 
corporation  acquired  in  a  transaction  in 
which  gain  or  loss  was  recognized  in 
whole  or  in  part  (other  than  a 
transaction  described  in  S  1.355- 
3(b)(4)(iii])  within  the  five-year  period 
ending  on  the  date  of  the  distribution 
shall  not  b«  treated  as  stock  of  the 
controlfed  corporation  but  shall  be 
treated  as  "other  property. '  See  section 
356.  However,  for  purposes  of  section 
355(a)(1)(D),  the  stock  so  acquired  is 
stock  of  the  controlled  corporation. 

(2)  Example.  Paragraph  (g)(l]  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example.  Corporation  X  has  held  S5  of  the 
100  outstanding  shares  of  the  stock  of 
corporation  T  for  more  tiian  five  years  on  the 
date  of  the  distribution.  Six  months  before 
that  data.  X  purchased  ten  more  shares.  If  X 
distributes  all  of  its  95  shares  of  the  stock  of 
Y,  M)  much  of  section  3S6  a»  relates  to  section 
355  may  apply  to  the  transaction  and  the  ten 


newly  acquired  shares  are  treated  as  other 
property.  On  the  other  hand,  if  X  retains  ten 
of  the  shares  of  the  stock  of  Y  then  the 
application  of  paragraph  (e)  of  this  section 
must  take  into  account  all  of  the  stock  of  T, 
including  the  ten  shares  newly  acquired  by  X 
and  the  five  shares  owned  by  others. 
Similarly,  if.  by  the  use  of  any  agency,  X 
acquired  any  of  the  stock  of  Y  within  the  five- 
year  period  ending  on  the  data  of  the 
distribution  in  a  transaction  in  which  gain  or 
loss  was  recognized  in  whole  or  in  part  (for 
example,  where  another  subsidiary  of  X 
purchased  stock  of  Y).  then  tliet  stock  is 
treated  as  other  property.  If  X  had  held  only 
75  of  the  100  outstanding  shares  of  the  stock 
of  Y  for  more  than  five  years  on  the  date  of 
the  distribution  and  had  purchased  the 
remaining  25  shares  six  months  before  that 
date,  then  neither  section  365  nor  section  3M 
would  apply  to  the  distribution. 

(h)  Active  conduct  of  a  trade  or 
business.  Section  355  applies  to  a 
distribution  only  if  the  requirements  of 
§  1.355-3  (relating  to  the  active  conduct 
of  a  trade  or  business)  are  satisfied. 
§1.355-3    Active  conduct  of  a  trade  or 
busineea. 

(a)  CeneraJ  requirements — (1) 
Application  of  section  355.  Under 
section  355(b)(1),  a  distribution  of  stock, 
or  stock  and  securities,  of  a  controlled 
corporation  qualifies  under  section  355 
only  if — 

(i)  1  he  distributing  and  the  controlled 
corporations  are  each  engaged  in  the 
active  conduct  of  a  trade  ot  business 
immediately  after  the  distribution 
(section  355(b)(1)(A)}.  or 

(ii)  Immediately  before  the 
distribution,  the  distributing  corporation 
had  no  assets  other  than  stock  or 
securities  of  the  controlled  corporations, 
and  each  of  the  controlled  corporations 
is  engaged  in  the  active  conduct  of  a 
trade  or  business  immediately  after  the 
distribution  (section  355(b)(1)(B)).  A.de 
minimis  amount  of  assets  held  by  the 
distributing  corporation  shall  be 
disregarded  for  purposes  of  this 
paragraph  (a)(l)(ii). 

(2)  Examples.  Paragraph  (a)(1)  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Prior  to  the  distribution, 
corporation  X  is  engaged  in  the  active 
conduct  of  a  trade  or  business  and  owns  all 
of  the  stock  of  corporation  Y.  which  also  ia 
engaged  in  the  active  conduct  of  a  trade  or 
business.  X  distributes  all  of  the  stock  of  Y  to 
X's  shareholders,  and  each  corporation 
continues  the  active  conduct  of  its  trade  or 
business.  The  active  business  requirement  of 
section  356(b)(1)(A)  is  satisfied. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  X  transfers  all  of  it» 
assets  other  than  the  stock  of  Y  to  a  new 
corporation  in  exchange  for  all  of  the  stock  of 
the  new  corporation  and  then  distributes  the 
stock  of  txjth  controlled  corporations  to  X's 
shareholders.  The  active  business 


requirement  of  section  355(b)(1)(B)  is. 
satisfied. 

(b)  Active  conduct  of  a  trade  or 
business  defined — (1)  In  general. 
Section  355(b)(2)  provides  rules  for 
determining  whether  a  corporatioa  is 
treated  as  engaged  in  the  active  conduct 
of  a  trade  or  business  for  purposes  of 
section  3a5(b)(l).  Under  section 
356(b)(2)(A),  a  corporation  is  treated  as 
engaged  in  die  active  conduct  of  a  trade 
or  business  if  it  is  itself  engaged  in  the 
active  conduct  of  a  trade  or  business  or 
if  substantially  all  of  its  assets  consist  of 
the  stock,  or  stock  and  securities,  of  a 
corporation  or  corporations  controlled 
by  it  (immediately  after  the  distribution) 
each  of  which  is  engaged  in  the  active 
conduct  of  a  trade  or  business. 

(2)  Active  conduct  of  a  trade  or 
business  immediately  after 
distribution — (i)  In  general.  For 
purposes  of  section  355(bK  a  corporation 
shall  be  treated  as  engaged  in  the 
"active  conduct  of  a  trade  or  businesa" 
immediately  after  the  distribution  if  the 
assets  and  activities  of  the  cerporation 
satisfy  the  requirements  and  limitations 
described  in  paragraph  (b)(2)  (ii).  (iii), 
and  (iv)  of  this  section. 

(ii)  Trade  or  business.  A  corporation 
shall  be  treated  as  engaged  in  a  trade  or 
business  immediately  after  the 
distribution  if  a  specific  group  of 
activities  are  being  carried  on  by  the 
corporation  for  the  purpose  of  earning 
income  or  profit  and  the  activities 
included  in  such  group  include  every 
operation  that  forms  a  part  of,  or  a  step 
in.  the  process  of  earning  income  or 
profit.  Such  group  of  activities  ordinarily 
must  include  the  collection  of  income 
and  the  payment  of  expenses. 

(iii)  Active  conduct.  For  purposes  of 
section  355(b),  the  determination 
whether  a  trade  or  business  is  actively 
conducted  will  be  made  from  afl  of  the 
facts  and  circumstances.  Generally,  the 
corporation  is  required  itself  to  perform 
active  and  substantial  management  and 
operational  functions.  Generally, 
activities  performed  by  the  corporation 
itself  do  not  include  activities  performed 
by  persons  outside  the  corporation, 
including  independent  contractors.  A 
corporation  may  satisfy  the 
requirements  of  this  subdivision  (Iii) 
through  the  activities  that  it  performs 
itself,  even  though  some  of  its  activities 
are  performed  by  ethers.  Separations  of 
real  property  all  or  substantially  all  of 
which  is  occupied  prior  to  the 
distribution  by  the  distributing  or  the 
controlled  corporation  (or  by  any 
corporation  controlled  direcdy  or  \ 

indirectly  by  either  of  those 
corporations)  will  be  carefully 
scrutinized  with  respect  to  the 
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requirements  of  section  355(b)  and  this 
S  1.355-3. 

(iv)  Limitations.  The  active  conduct  of 
a  trade  or  business  does  not  include — 

(A)  The  holding  for  investment 
purposes  of  stock,  securities,  land,  or 
other  property,  or 

(B)  The  ownership  and  operation 
(including  leasing)  of  real  or  personal 
property  used  in  a  trade  or  business, 
unless  the  owner  performs  significant 
services  with  respect  to  the  operation 
and  management  of  the  property. 

(3)  Active  conduct  for  five-year  period 
preceding  distribution.  Under  section 
355(b)(2)(B),  a  ti-ade  or  business  that  is 
relied  upon  to  meet  the  requirements  of 
section  355(b)  must  have  been  actively 
conducted  throughout  the  five-year 
period  ending  on  the  date  of  the 
distribution.  For  purposes  of  this 
subparagraph  (3) — 

(i)  Activities  which  constitute  a  trade 
or  business  under  the  tests  described  in 
paragraph  (b)(2)  of  this  section  shall  be 
treated  as  meeting  the  requirement  of 
the  preceding  sentence  if  such  activities 
were  actively  conducted  throughout  the 
5-year  period  ending  on  the  date  of 
distribution,  and 

(ii)  The  fact  that  a  trade  or  business 
underwent  change  during  the  five-year 
period  preceding  the  distribution  (for 
example,  by  the  addition  of  new  or  the 
dropping  of  old  products,  changes  in 
production  capacity,  and  the  like)  shall 
be  disregarded,  provided  that  the 
changes  are  not  of  such  a  character  as  to 
constitute  the  acquisition  of  a  new  or 
different  business.  In  particular,  if  a 
corporation  engaged  in  the  active 
conduct  of  one  trade  or  business  during 
that  five-year  period  purchased,  created, 
or  otherwise  acquired  another  trade  or 
business  in  the  same  line  of  business, 
then  the  acquisition  of  that  other 
business  is  ordinarily  treated  as  an 
expansion  of  the  original  business,  all  of 
which  is  treated  as  having  been  actively 
conducted  during  that  five-year  period, 
tmless  that  purchase,  creation,  or  other 
acquisition  effects  a  change  of  such  a 
character  as  to  constitute  the  acquisition 
of  a  new  or  different  business. 

(4)  Special  rules  for  acquisition  of  a 
trade  or  business  (Prior  to  the  Revenue 
Act  of  1987  and  Technical  and 
Miscellaneous  Revenue  Act  of  1988} — (i) 
In  general.  Under  section  355(b)(2)(C),  a 
trade  or  business  relied  upon  to  meet  the 
requirements  of  section  355(b)  must  not 
have  been  acquired  by  the  distributing 
corporation,  the  controlled  corporation, 
or  another  member  of  the  affiliated 
group  during  the  five-year  period  ending 
on  the  date  of  the  distribution  unless  it 
was  acquired  in  a  h-ansaction  in  which 
no  gain  or  loss  was  recognized. 
Similarly,  under  section  355(b)(2)(D),  the 


trade  or  business  must  not  have  been 
indirectiy  acquired  by  any  of  those 
corporations  (or  a  predecessor  in 
interest  of  any  of  those  corporations) 
during  that  five-year  period  in  a 
transaction  in  which  gain  or  loss  was 
recognized  in  whole  or  in  part  and 
which  consisted  of  the  acquisition  of 
control  of  the  corporation  directly 
engaged  in  the  trade  or  business,  or  the 
indirect  acquisition  of  control  of  that 
corporation  through  the  direct  or 
indirect  acquisition  of  control  of  one  or 
more  other  corporations.  A  trade  or 
business  acquired,  directly  or  indirectly, 
within  the  five-year  period  ending  on  the 
date  of  the  distribution  in  a  transaction 
in  which  the  basis  of  the  assets  acquired 
was  not  determined  in  whole  or  in  part 
by  reference  to  the  transferor's  basis 
does  not  qualify  under  section  355(b)(2), 
even  though  no  gain  or  loss  was 
recognized  by  the  transferror. 

(ii)  Example.  Paragraph  (b)(4)(i)  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example.  In  1985,  corporation  X,  which 
operates  a  business  and  has  cash  and  other 
liquid  assets,  purchases  all  of  the  stock  of 
corporation  Y,  which  is  engaged  in  the  active 
conduct  of  a  trade  or  business.  Later  in  the 
same  year,  X  merges  into  Y  in  a 
"downstream"  statutory  merger.  In  1988.  Y 
transfers  the  business  assets  formerly  owned 
by  X  to  a  new  subsidiary,  corporation  Z,  and 
then  distributes  the  stoci  of  Z  to  Y» 
shareholders.  Section  355  does  not  apply  to 
the  distribution  of  the  stock  of  Z  because  the 
trade  or  business  of  Y  was  indirectly 
acquired  by  X.  a  predecessor  in  interest  of  Y, 
during  the  five-year  period  preceding  the 
distribution. 

(iii)  Gain  or  loss  recognized  in  certain 
transactions.  The  requirements  of 
section  355(b)(2)  (C)  and  (D)  are 
intended  to  prevent  the  direct  or  indirect 
acquisition  of  a  trade  or  business  by  a 
corporation  in  anticipation  of  a 
distribution  by  the  corporation  of  that 
trade  of  business  in  a  distribution  to 
which  section  355  would  otherwise 
apply.  A  direct  or  indirect  acquisition  of 
a  trade  or  business  by  one  member  of  an 
affiliated  group  from  another  member  of 
the  group  is  not  the  type  of  transaction 
to  which  section  355(b)(2)  (C)  and  (D)  is 
intended  to  apply.  Therefore,  in  applying 
section  355(b)(2)  (C)  or  (D),  such  an 
acquisition,  even  though  taxable,  shall 
be  disregarded. 

(iv)  Affiliated  group.  For  purposes  of 
this  subparagraph  (4),  the  term 
"affiliated  group"  means  an  affiliated 
group  as  defined  in  section  1504(a) 
(without  regard  to  section  1504(b)), 
except  that  the  term  "stock"  includes 
nonvoting  stock  described  in  section 
1504(a)(4), 


(5)  Special  rules  for  acquisition  of  a 
trade  or  business  [After  the  Revenue 
Act  of  1987  and  Technical  and 
Miscellaneous  Revenue  Act  of  1988). 
[Reserved] 

(c)  Examples.  The  following  examples 
illusti-ate  section  355(b)(2)  (A)  and  (B) 
and  paragraph  (b)  (1),  (2),  and  (3)  of  this 
section.  However,  a  transaction  that 
satisfies  these  active  business 
requirements  will  qualify  under  section 
355  only  if  it  satisfies  the  other 
requirements  of  section  355  (a)  and  (b). 

Example  (1).  Corporation  X  is  engaged  in 
the  manufacture  and  sale  of  soap  and 
detergents  and  also  owns  investment 
securities.  X  transfers  the  investment 
securities  to  new  subsidiary  Y  and  distributes 
the  stocks  of  Y  to  X's  shareholders.  Y  does 
not  satisfy  the  requirements  of  section  355(b) 
because  the  holding  of  investment  securities 
does  not  constitute  the  active  conduct  of  a 
trade  or  business.  See  paragraph  (b)(2](iv)(A] 
of  this  section. 

Example  (2).  Corporation  X  owns, 
manages,  and  derives  rental  income  from  an 
office  building  and  also  owns  vacant  land.  X 
transfers  the  land  to  new  subsidiary  Y  and 
distributes  the  slock  of  Y  to  X's  shareholders. 
Y  will  subdivide  the  land,  install  streets  and 
utilities,  and  sell  the  developed  lots  to 
various  homebuilders.  V  does  not  satisfy  the 
requirements  of  section  355(b)  because  no 
significant  development  activities  were 
conducted  with  respect  to  the  land  during  the 
five-year  period  ending  on  the  date  of  the 
distribution.  See  paragraph  (b)(3)  of  this 
section. 

Example  (3).  Corporation  X  owns  land  on 
which  it  conducts  a  ranching  business.  Oil 
has  been  discovered  in  the  area,  and  it  is 
apparent  that  oil  may  be  found  under  the 
land  on  which  the  ranching  business  is 
conducted.  X  has  engaged  in  no  significant 
activities  in  connection  with  its  mineral 
rights.  X  transfers  its  mineral  rights  to  new 
subsidiary  Y  and  distributes  the  stock  of  Y  to 
X's  shareholders.  Y  will  actively  pursue  the 
development  of  the  oil  producing  potential  of 
the  property.  Y  does  not  satisfy  the 
requirements  of  section  3S5(b)  because  X 
engaged  in  no  significant  exploitation 
activities  with  respect  to  the  mineral  rights 
during  the  five-year  period  ending  on  the  date 
of  the  distribution.  See  paragraph  (b)(3)  of 
this  section. 

Example  (4).  For  more  than  five  years, 
corporation  X  has  conducted  a  single 
business  of  constructing  sewage  disposal 
plants  and  other  facUities.  X  transfers  one- 
half  of  its  assets  to  new  subsidiary  Y.  These 
assets  include  a  contract  for  the  construction 
of  a  sewage  disposal  plant  in  State  M, 
construction  equipment,  cash,  and  other 
tangible  assets.  X  retains  a  contract  for  the 
construction  of  a  sewage  disposal  plant  in 
State  N,  construction  equipment,  cash,  and 
other  intangible  assets.  X  then  distributes  the 
stock  of  Y  to  one  of  X's  shareholders  in 
exchange  for  all  of  his  stock  of  X.  X  and  Y 
both  satisfy  the  requirements  of  section 
355(b].  See  paragraph  (b)(3)(i)  of  this  section. 
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ExantplB  (S).  For  tha  past  six  years, 
corporation  X  has  owmed  and  oparated  two 
factories  devoted  ta  the  production  of  edibla 
pork  skins.  The  entire  output  of  one  factory  is 
sold  to  one  customer,  C,  while  the  output  of 
the  second  factory  is  sold  to  C  and  a  number 
of  other  mstomara.  To  eliminate  errors  in 
packa^ng,  X  opens  a  new  factory. 
Thereafter,  orders  from  C  are  processad  and 
packaged  at  the  two  original  factories,  while 
the  new  factory  handles  only  orders  from 
other  customers.  Eight  months  after  opening 
the  new  factory.  X  transfers  it  and  related 
business  assets  to  new  subsidiary  Y  and 
distributM  the  stock  of  Y  to  X's  shareholdera. 
X  and  Y  both  satisfy  the  requirements  of 
section  355(bJ.  See  paragraph  (b)(3)  (i)  and  (ii) 
of  this  section. 

Example  (B).  Corporation  X  has  owned  and 
operated  a  men's  retail  clothing  store  in  the 
downtown  area  of  the  City  of  G  for  nine 
years  and  has  owned  and  operated  another 
men's  retail  clothing  store  in  a  suburban  area 
of  G  for  seven  years.  X  transfers  the  store 
building,  fixtures,  inventory,  and  other  assets 
related  to  the  operations  of  the  suburban 
store  to  new  subsidiary  Y.  X  also  transfers  ta 
Y  the  delivery  trocks  and  delivery  personnel 
that  formerly  served  both  stores.  Henceforth, 
X  will  contract  with  a  local  public  delivery 
service  to  make  its  deliveries.  X  retains  the 
warehouses  that  formerly  served  both  stores. 
Henceforth.  Y  will  lease  warehouse  space 
from  an  unrelated  public  warehouse 
company.  X  then  (hati^butes  the  stock  of  Y  to 
X's  shareholders.  X  and  Y  both  satisfy  the 
requirements  of  section  355(b).  See  paragraph 
(b)(3)(i)  of  this  sechoR. 

ExampJe  (7).  For  the  past  nine  yeara, 
corporation  X  haa  ownad  and  operated  a 
department  store  in  the  downtown  area  of 
the  City  of  G.  Three  years  ago,  X  acquired  a 
parcel  of  land  in  a  suburban  area  of  G  and 
constructed  a  new  department  store  on  it.  X 
transfers  the  suburban  store  and  related 
business  assets  to  new  subsidiary  Y  and 
distributes  the  stock  of  Y  to  X's  shareholders. 
After  the  distribution,  each  store  has  its  own 
manager  and  is  operated  independently  of 
the  otiher  store.  X  and  Y  both  satisfy  the 
requirements  of  section  355(b).  See  paragraph 
(b)(3)  (i)  and  (ii]  of  this  section. 

Example  (8).  For  the  past  six  years, 
corporation  X  has  owned  and  operated 
hardware  stores  in  several  states.  Two  years 
ago,  X  purchased  all  of  the  assets  of  a 
hanlware  store  in  State  M,  where  X  had  not 
previously  conducted  business.  X  transfers 
the  State  M  store  and  related  business  assets 
to  new  subsidiary  Y  and  distributes  the  stock 
of  Y  to  X's  shareholders.  After  the 
distribution,  the  State  M  store  has  its  own 
manager  and  is  operated  independently  of 
the  other  stores.  X  and  Y  both  satisfy  the 
requirements  of  section  365(b).  See  paragraph 
(b)(3)  (i)  and  (ii)  of  this  section. 

Example  (9).  For  the  p*et  eight  years, 
corporation  X  has  engaged  in  the 
manufacture  and  sale  of  household  products. 
Throughout  this  period  X  has  maintained  a 
research  department  for  use  in  connactio* 
with  its  manufecturing  activities.  The 
research  department  has  30  employees 
actively  engaged  in  the  development  of  new 
products.  X  transfers  the  research  department 
to  new  subsidiary  Y  and  distributes  the  stock 


of  Y  to  X's  shareholders.  After  the 
distributioa  Y  oantimies  its  research 
operatloas  on  a  contractual  basis  with 
several  oorporationa.  including  X.  X  and  Y 
both  satisfy  the  requirements  of  sechon 
355(b).  See  paragraph  (b)(3)(i)  of  this  section. 
The  result  in  this  example  is  the  same  if,  after 
the  distribution.  Y  continues  its  researt± 
operatioiu  but  famishes  its  services  only  to 
X.  See  paragraph  (b)(3)(i)  of  this  section. 
However,  see  }  1.35&-2  (d)(2)(iv)(q  (related 
function  device  factor)  for  poaaible  evidence 
of  device. 

Example  (10).  For  the  past  six  years, 
corporation  X  has  processed  and  sold  meat 
products.  X  derives  income  from  no  other 
source.  X  separates  the  sales  function  from 
the  prooaseing  function  by  transferring  the 
bnsinea*  assets  relatad  to  the  sales  function 
and  cash  for  working  capital  to  new 
subsidiary  Y.  X  then  distributes  the  stock  of 

Y  to  X's  shareholders.  After  the  distribotion. 

Y  purchases  for  resale  the  meat  products 
processed  by  X.  X  and  Y  both  satisfy  the 
requirements  of  section  355(b).  See  paragraph 
(b)(3)(i)  of  this  section.  However,  see  1 1.355- 
2(d)(2)(iv)(C)  (related  function  device  factor] 
for  possible  evidence  of  device 

Example  (11).  For  the  past  eight  years, 
corporation  X  has  been  engaged  in  the 
manufacture  and  sale  of  steel  and  steel 
products.  X  owns  all  of  the  stock  of 
corporation  Y,  which,  for  the  past  six  years, 
has  owned  and  operated  a  coal  mine  for  the 
sole  purpose  of  supplying  X's  coal 
requirements  in  the  manufacture  of  steel.  X 
distributes  the  stock  of  Y  to  X's  shareholders. 
X  and  Y  both  satisfy  the  requirements  of 
section  355  (h).  See  paragraph  (b)  (3)  (i)  of 
this  section.  However,  see  I  1.356-2  (d)  (2) 
(iv)  (C)  (related  function  device  factor)  fbr 
possible  evidence  of  device. 

Example  (12).  For  the  past  seven  years, 
corporation  X.  a  bank,  has  ownad  an  aleven- 
story  office  building,  the  ground  floor  of 
which  X  has  occupied  in  the  conduct  of  its 
banking  business.  The  remaining  ten  floors 
are  rented  to  various  tenants.  Throughout  this 
seven-year  period  the  building  has  been 
managed  and  maintained  by  employees  of 
the  bank.  X  transfers  the  building  to  new 
subsidiary  Y  and  distributes  the  stock  of  Y  to 
X's  shareholders.  Henceforth.  Y  will  manage 
the  building,  negotiate  leases,  seek  new 
tenants,  and  repair  aid  maintain  the  building. 
X  and  Y  both  satisfy  the  requirements  of 
section  355  (b).  See  paragraph  (b)  (3)  of  this 
section. 

Example  (13).  For  the  past  nine  years, 
corporation  X.  a  bank,  has  owned  a  two-story 
building,  the  ground  floor  and  one  half  of  the 
second  floor  of  which  X  has  occupied  in  the 
conduct  of  its  banking  business.  IThe  other 
Half  of  the  second  floor  has  been  rented  as 
storage  space  to  a  neighboring  retaif 
merchant.  X  transfers  the  building  to  new 
subsidiary  Y  and  distributes  the  stock  of  Y  to 
X's  shareholders.  After  the  distribution,  X 
leases  from  Y  the  space  in  the  building  thai  it 
formerly  occupied.  Under  the  lease,  X  will 
repair  and  maintain  its  portion  of  the  building, 
and  pay  property  taxes  and  insurance.  Y 
does  not  satisfy  the  requirements  of  section 
355  (b)  because  it  is  not  engaged  in  the  active 
conduct  of  a  trade  or  business  immediately 
after  the  distribution.  See  paragraph  (b)  (2) 


(iv)  (A)  of  this  section.  This  example  does  not 
address  the  question  of  whether  the  activities 
of  X  with  respect  to  the  building  prior  to  the 
separation  would  constitute  the  active 
conduct  of  a  trade  or  businaok 

{1.3SS-4    Non  pro  rata  dtetrilMjtions,  ate. 

Section  355  provides  for 
nonrecognition  of  gain  or  loss  with 
respect  to  a  distribution  whether  or  not 
(a)  the  distribution  is  pro  rata  with 
respect  to  all  of  the  shareholders  of  the 
distributing  corporation,  (b)  the 
distribution  is  punuant  to  a  plan  of 
reorganization  within  the  meaning  of 
section  368  (a)  (1)  (D).  or  (c)  the 
shareholder  surrenders  stock  in  the 
distributing  corporation.  Under  section 
355.  the  stock  of  a  controlled  corporation 
may  consist  of  common  stock  or 
preferred  stock.  (See,  however,  section 
306  and  the  regulations  thereunder.) 
Section  355  does  not  apply,  however,  if 
the  substance  of  artransaction  is  merely 
an  exchange  between  shareholders  or 
security  holders  of  stock  or  securities  ta 
one  corporation  for  stock  or  securities  in 
another  corporation.  For  example,  if  two 
individuals.  A  and  B,  each  own  directly 
50  percent  of  the  stock  of  corporation  X 
and  50  percent  of  the  stock  of 
corporation  Y,  section  355  would  not 
apply  to  a  transaction  in  which  A  and  B 
transfer  all  of  their  stock  of  X  and  Y  to  a 
new  corporation  Z,  for  all  of  the  stock  of 
Z,  and  Z  then  distributee  the  stock  of  X 
to  A  and  the  stock  of  Y  to  B. 

Par.  4.  A  new  section  1.365-6  is  added 
to  read  as  foUowr 

{1.355-4    Certain  dMrlbultoi»qiiallfy4n9 
uodar  aactton  35friiiad*  InaNglMa  tor 
noracoffiMon  ol  gain  to  ttta  dMributmo 
cwpoiatlon  undier  8  337(d).  [Raaarvad] 

La%vi8nc*  B.  Gibba, 

Commissioner  oflirtemai  Revenue. 

Approved:  December  15, 1988. 
O.  Donaldson  Cbapotoo, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-119  Filed  1-4-8B;  8:45  amj 
ammo  COOK  4S3a-oi-« 


DEPARTMENT  OF  JUSTICE 

Office  Of  th«  Attorney  General 

28CFnPart» 

K)rdar  No.  1310-44] 

Delegation  of  ttie  Aothority  of  ttte 
Attorney  General  To  Approve 
Immunity  Requests 

AOCNCY:  Department  of  lustice. 
ACTION:  Final  rule. 

SUMMARY:  This  amends  Subpart  Z  of 
Part  0,  Chapter  I  of  Title  28,  Cede  of 
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Federal  Regulations,  to  delegate  to 
Deputy  Assistant  Attorneys  General  the 
authority  of  the  Attorney  General  to 
approve  applications  to  compel 
testimony  of  witnesses  or  the  production 
of  other  information  at  fudicial  agency 
and  congressional  proceedings  pursuant 
to  the  provisions  of  the  use  immunity 
statute.  18  U.S.C.  6001-6005. 

This  implements  section  7020(e)  of  the 
Anti  Drug  Abuse  Act  of  1988  amending 
18  U.S.C.68003(b)  to  authorize  the 
Attorney  General  to  delegate  to  any 
Deputy  Assistant  Attorney  General 
authority  to  approve  immimity  requests 
under  18  U.S.C.  6003. 

Subpart  Z  is  further  amended  to 
delegate  to  Deputy  Assistant  Attorneys 
General  the  authority  of  the  Attorney 
General  to  approve  immunity  requests 
in  agency  proceedings  under  18  U.S.C. 
6004  and,  under  the  provisions  of  18 
U.S.C.  6005.  to  apply  to  a  district  court  of 
the  United  States  to  defer  the  issuance 
of  an  order  to  compel  testimony  or 
produce  evidence  in  a  congressional 
proceeding.  This  further  amendment 
continues  the  practice  of  delegating  to 
Department  officials  at  the  same  level 
the  authority  to  excercise  the  power  of 
the  Attorney  General  under  all 
provisions  of  the  use  immunity  statute 
covering  judicial,  agency  and 
congressional  proceedings. 
EFFECTIVE  DATE:  January  5. 1989. 
FOR  FURTHER  INFORMATtON  CONTACT: 

Frederick  D.  Hess,  Director,  OfBce  of 
Enforcement  Operations,  Criminal 
Division,  Department  of  Justice, 
Washington,  DC  20530;  202-633-3884. 
SUPPLEMENTARY  INFORMATION:  Subpart 

Z  currcntiy  delegates  the  authority  of 
the  Attorney  General  to  approve 
immimity  requests  under  provisions  of 
the  use  immunity  statute,  18  U.S.C.  6001- 
6006,  to  Assistant  Attorneys  General. 
The  power  of  the  Attorney  General  to 
delegate  his  authority  to  Assistant 
Attorneys  General  rests  upon  the 
provisions  of  18  U.S.C.  6003(b]  in  the 
case  of  any  proceeding  before  or 
ancillary  to  a  coiul  or  grand  jury  of  the 
United  States.  The  power  of  the 
Attorney  General  to  delegate  his 
authority  to  approve  immunity  requests 
in  agency  proceedings  under  18  U.S.C. 
6004,  and,  under  the  provisions  of  18 
U.S.C  6005,  to  apply  to  a  district  court  to 
defer  the  issuance  of  an  immunity  order 
in  a  congressional  proceeding,  rests 
upon  the  general  power  of  the  Attorney 
General  to  delegate  his  functions  under 
28  U.S.C.  509  and  5ia 

Sections  0.175  and  0.176,  Subpart  Z.  of 
Title  28,  Code  of  Federal  Regulations, 
currently  authorize  Assistant  Attorneys 
General  to  exercise  the  power  of  the 
Attorney  General  under  all  provisions  of 


the  use  immimity  statute.  Section  7020(e) 
of  the  Anti  Drug  Abuse  Act  of  1988 
amends  18  U.S.C.  6003(b)  to  empower 
the  Attorney  General  to  delegate  to  any 
Deputy  Assistant  Attorney  General  the 
autiiority  to  approve  immunity  requests 
in  court  and  grand  jury  proceedings. 

This  rule  amends  §  0.175(a)  of  Subpart 
Z  to  delegate  to  Deputy  Assistant 
Attorneys  General  of  the  Criminal 
Division  the  power  of  the  Attorney 
General  to  approve  immunity  requests 
in  court,  grand  jury  and  agency 
proceedings. 

This  rule  amends  S  0.175(b)  to 
delegate  to  Deputy  Assistant  Attorneys 
General  of  the  Antitrust  Division,  the 
Civil  Rights  Division,  the  Land  and 
Natural  Resources  Division  and  the  Tax 
Division  the  authority  of  the  Attorney- 
General  to  approve  immunity  requests 
under  18  U.S.C.  6003  in  matters  within 
the  cognizance  of  their  respective 
Divisions. 

This  rule  amends  S  0.175(c)  to 
delegate  to  Deputy  Assistant  Attorneys 
General  of  the  Antitrust  Division,  the 
Civil  Rights  Division,  the  Land  and 
Natural  Resources  Division  and  the  Tax 
Division  the  authority  of  the  Attorney 
General  to  approve  immunity  requests 
under  18  U.S.C.  6004. 

This  rule  amends  §  0.176(c)  to 
delegate  to  the  Deputy  Assistant 
Attorneys  General  listed  in  S  0.175  (a) 
and  (b)  the  authority  to  excercise  the 
power  of  the  Attorney  General  under  18 
U.S.C.  6005  to  apply  to  a  district  court  to 
defer  the  issuance  of  an  immunity  order 
in  a  congressional  proceeding. 

This  rule  amends  S  0.178  by  removing 
subsection  (a)  and  redesignating 
subsection  (b)  as  S  0.178.  This  change  is 
necessary  because  S  0.178(a)  currently 
authorizes  redelegation  to  Deputy 
Assistant  Attorneys  General  to  be 
exercised  solely  during  the  absence  of 
Assistant  Attorneys  General  from  the 
City  of  Washington.  Given  the  purpose 
and  result  of  the  proposed  amendments 
to  subpart  Z,  this  redelegation  provision 
becomes  unnecessary  and  is  therefore 
removed. 

This  regulation  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291. 

This  regulation  does  not  have  an 
impact  on  small  entities  and,  therefore, 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegation  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

For  the  reasons  stated  in  the 
preamble,  and  by  the  authority  vested  in 
me  by  law.  including  28  U.S.C.  509.  510 


and  18  U.S.C.  6001-6005,  Subpart  Z  of 
Part  O  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  0— (AMENDED! 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  301,  2303,  3103;  8  US.C. 
1103, 1324A  1427(g):  15  U.S.C.  644(k):  18 
U.S.C.  2254,  3621,  3622.  4001.  4M1.  4042,  4044. 
4082,  4201  at  seq..  6003(b):  21  U.S.C.  871 
881(d),  904:  22  U.S.C  263a,  1621-16450. 1622 
note:  28  U.S.C.  509.  510,  515.  516,  519,  534,  543, 
552,  S52a,  569:  31  U.S.C  1108.  3810  et  seq.:  50 
U.S.C  App.  2001-2017p:  Pub.  L  No.  91-513, 
sec.  501:  EO  11919:  EO  11267;  EO  11300. 

2.  Section  0.175  is  revised  to  read  as 
follows: 

§0.175    Judical  and  Administrathre 
proceedlnss. 

(a)  The  Assistant  Attorney  General  in 
charge  of  the  Criminal  Division,  or  any 
Deputy  Assistant  Attorney  General  of 
the  Criminal  Division  is  authorized  to 
exercise  the  authority  vested  in  the 
Attorney  General  by  18  U.S.C.  6003.  to 
approve  the  application  of  a  U.S. 
Attorney  to  a  Federal  court  for  an  order 
compelling  testimony  or  the  production 
of  information  by  a  witness  in  any 
proceeding  before  or  ancillary  to  a  court 
or  grand  jur>'  of  the  United  States,  and 
the  authority  vested  in  the  Attorney 
General  by  18  U.S.C.  6004,  to  approve 
the  issuance  by  an  agency  of  the  United 
States  of  an  order  compelling  testimony 
or  the  production  of  information  by  a 
witness  in  a  proceeding  before  the 
agency,  when  the  subject  matter  of  the 
case  or  proceeding  is  either  within  the 
cognizance  of  the  Criminal  Division  or  is 
not  within  the  cognizance  of  the 
Divisions  or  Administration  designated 
in  paragraphs  (b)  and  (c)  of  this  section. 

(b)  The  Assistant  Attorneys  General 
or  any  Deputy  Assistant  Attorney 
General  of  the  Antitrust  Division,  the 
Civil  Division,  the  Civil  Rights  Division, 
the  Land  and  Natural  Resources 
Division  and  the  Tax  Division  are 
authorized  to  exercise  the  power  and 
authority  vested  in  the  Attorney  General 
by  18  U.S.C.  6003  to  approve  the 
application  of  a  U.S.  Attorney  to  a 
Federal  court  for  an  order  compelling 
testimony  or  the  production  of 
information  in  any  proceeding  before  or 
ancillary  to  a  court  or  grand  jury  of  the 
United  States  when  the  subject  matter 
of  the  case  or  proceeding  is  within  the 
cognizance  of  their  respective  Divisions: 
Provided,  hov.cver.  That  no  approval 
shall  be  granted  unless  the  Criminal 
Division  indicates  that  it  has  no 
objection  to  the  proposed  grant  of 
immunity. 
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(c)  The  Assistant  Attorneys  General 
and  Deputy  Assistant  Attorneys  General 
designated  in  paragraph  (b)  of  this 
section,  and  the  Administrator  of  the 
Drug  Enforcement  Administration  are 
authorized  to  exercise  the  authority 
vested  in  the  Attorney  General  by  18 
U.S.C.  6004  to  approve  the  issuance  by 
an  agency  of  the  United  States  of  an 
order  compelling  testimony  or  the 
production  of  information  by  a  witness 
in  a  proceeding  before  the  agency  when 
the  subject  matter  of  the  proceeding  is 
within  the  cognizance  of  their  respective 
Divisions  or  the  Administration: 
Provided,  however,  That  no  approval 
shall  be  granted  unless  the  Criminal 
Division  indicates  that  it  has  no 
objection  to  the  proposed  grant  of 
immunity. 

2.  Section  0.176(b)  is  revised  to  read 
as  follows: 

S  0.176    Congr— kwml  procMdings. 

(b)  The  Assistant  Attorneys  General 
and  Deputy  Assistant  Attorneys  General 
designated  in  S  0.175  (a)  and  (b)  are 
authorized  to  exercise  the  power  and 
authority  vested  in  the  Attorney  General 
by  18  U.S.C.  6005  to  apply  to  a  district 
couri  of  the  United  States  to  defer  the 
issuance  of  an  order  compelling  the 
testimony  of  a  witness  or  the  production 
of  information  in  a  proceeding  before 
either  House  of  Congress,  or  any 
committee  or  subcommittee  of  either 
House,  or  any  joint  committee  of  the  two 
Houses. 

§0.178    [AiiMndcd] 

3.  Section  0.178  is  amended  by 
removing  paragraph  (a]  in  its  entirety 
and  by  removing  the  "(b)"  designation. 

Date:  December  22. 1988. 
Dick  Tbomburgh, 
Attorney  General. 
[FR  Doc.  89-23  Filed  1-4-89:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offic*  of  th«  S«cr«tary 

32  CFR  Part  146 
[DoO  Dlr*ctiv«  S52S.9] 

Compliance  of  DoD  Mambara, 
Employaaa,  and  Family  Mambera 
OutaMa  tha  Unltad  Stataa  WItti  Court 
Ordara 

AOINCV:  Department  of  Defense. 
action:  Interim  final  rule. 

auMMARV:  This  interim  final  rule  is 
being  issued  to  implement  section  721  of 
the  "National  Defense  Authorization 


Act,  1989,"  Pub.  L  No.  100-456.  This  rule 
establishes  policy  and  uniform 
procedures  for  the  return  of  Service 
members  overseas  to  the  United  States, 
pursuant  to  10  U.S.C  814,  when  they 
have  been  charged  with,  or  convicted  of, 
felonies  or  contempt  in  a  Federal  or 
State  couri.  This  nile  also  promulgates 
uniform  procedures  for  other  actions 
regarding  overseas  civilian  personnel  of 
the  Department  of  Defense  and  family 
members  accompanying  civilian  and 
military  personnel  overseas  who  have 
been  charged  with,  or  convicted  of, 
felonies  or  contempt.  In  covering  civilian 
personnel  and  family  members 
accompanying  DoD  personnel  overseas, 
the  Department  of  Defense  acts  by 
authority  of  5  U.S.C.  301  and  10  U.S.C. 
113. 

DATIS:  Effective  December  27, 1988. 
Written  comments  must  be  received  by 
February  6, 1989. 
ADOMCSS:  Office  of  the  Assistant 
General  Counsel  (Personnel  and  Health 
Policy),  Department  of  Defense,  the 
Pentagon,  Room  3E999,  Washington,  DC 
20301-1600. 

FOR  FURTHCR  INFORMATION  CONTACT: 
Paul  S.  Koffsky,  telephone  202-695-3657. 
tUPPLCMENTARY  INFORMATION:  This 

interim  Hnal  rule  is  issued  to  comply 
with  a  statutory  requirement  and  to 
permit  DoD  Components  time  to  issue 
consistent  implementing  guidance 
within  the  time  fixed  by  statute.  The 
Department  of  Defense  invites  public 
comments  on  this  interim  final  rule.  It 
shall  consider  those  comments  in 
deciding  whether,  and,  if  so,  how,  to 
amend  this  rule. 

List  of  Subjects  in  32  CFR  Part  146 

Courts,  Government  employees. 
32  CFR  Part  146  is  added  to  read  as 
follows: 

PART  146— COMPLIANCE  OF  DOD 
MEMBERS,  EMPLOYEES,  AND  FAMILY 
MEMBERS  OUTSIDE  THE  UNITED 
STATES  WITH  COURT  ORDERS 

Sec. 

146.1  Purpose. 

146.2  Applicability. 

146.3  Definitions. 

146.4  Policy. 

146.5  Responsibilities. 

146.6  Procedures. 

Authority:  5  U.S.C.  301: 10  U.S.C.  113: 10 
U.S.C.  814;  Pub.  L 100-456  Section  721. 

9 146.1    Purpos*. 

This  part: 

(a)  Implements  section  721  of  Pub.  L 
10(M56. 

(b)  Establishes  policy  and  procedures 
for  the  return  to  the  United  States  of,  or 
other  action  affecting,  DoD  members 


and  employees  serving  outside  the 
United  States,  and  family  members 
accompanying  them. 

(c)  Prescribes  procedures  for  treating 
such  individuals  who  have  been  charged 
with,  or  convicted  of,  a  felony  in  a  court, 
have  been  held  in  contempt  of  a  court 
for  failure  to  obey  the  court's  order,  or 
have  been  ordered  to  show  cause  by  a 
court  why  they  should  not  be  held  in 
contempt  for  failing  to  obey  the  court's 
order. 

9146.2  AppUcabUtty. 

This  Part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Joint  Chiefs  of  Staff 
(JCS),  the  Joint  Staff,  the  Unified  and 
Specified  Commands,  the  Inspector 
General  of  the  Department  of  Defense 
(IG,  DoD),  the  Uniformed  Services 
Universi^  of  the  Health  Sciences 
(USUHS),  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "DoD  Components"). 

9146.3  0«flnitk>ns. 

Court.  Any  judicial  body  in  the  United 
States  with  jurisdiction  to  impose 
criminal  sanctions  on  a  DoD  member, 
employee,  or  family  member. 

DoD  Employee.  A  civilian  employed 
by  a  DoD  Component,  including  an 
individual  paid  from  nonappropriated 
fimds.  who  is  a  citizen  or  national  of  the 
United  States. 

DoD  Member.  An  individual  who  is  a 
member  of  the  Armed  Forces  on  active 
duty  and  is  under  the  jurisdiction  of  the 
Secretary  of  a  Military  Department, 
regardless  whether  that  individual  is 
assigned  to  duty  outside  that  Military 
Department. 

Felony.  A  criminal  offense  that  is 
punishable  by  incarceration  for  more 
than  1  year,  regardless  of  the  sentence 
that  is  imposed  for  commission  of  that 
offense. 

United  States.  The  50  States,  the 
District  of  Columbia,  Puerto  Rico,  Guam, 
the  Northern  Mariana  Islands,  American 
Samoa,  and  the  Virgin  Islands. 

9146.4  PoNcy. 

It  is  DoD  policy  that: 

(a)  With  due  regard  for  mission 
requirements,  the  provisions  of 
apphcable  international  agreements, 
and  ongoing  DoD  investigations  and 
courts-martial,  the  Department  of 
Defense  shall  cooperate  with  courts  and 
State  and  local  officials  in  enforcing 
court  orders  relating  to  DoD  members 
and  employees  stationed  outside  the 
United  States,  as  well  as  their  family 
members  who  accompany  them,  who 
have  been  charged  with,  or  convicted  of, 
a  felony  in  a  court  have  been  held  in 
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contempt  by  a  court  for  failure  to  obey 
the  court's  order,  or  have  been  ordered 
to  show  cause  why  they  should  not  be 
held  in  contempt  for  failing  to  obey  the 
court's  order. 

(b)  This  Part  does  not  affect  the 
authority  of  DoD  Components  to 
cooperate  with  courts  and  State  and 
local  officials  in  enforcing  orders  against 
DoD  members  and  employees  outside 
the  United  States  on  matters  not  Hsted 
in  paragraph  (a)  of  this  section. 

(c)  This  Part  does  not  create  any 
rights  or  remedies  and  may  not  be  relied 
on  by  any  person,  organization,  or  other 
entity  to  aUege  a  denial  of  such  rights  or 
remedies. 

9146.5  Responsibilities. 

(a)  The  General  Counsel  of  the 
Department  of  Defense  (GC.  DoD)  shall: 

(1)  Issue  Instructions  and  other 
guidance,  as  necessary,  to  implement 
this  Part. 

(2)  Review  and  approve  the 
implementing  documents  issued  by  DoD 
Components  under  this  Part. 

(3)  Coordinate  on  requests  for 
exception  to  the  requirements  of  this 
Part  under  5  146.5(b). 

(b)  The  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel  (ASD(FM&P)),  with  the 
concurrence  of  the  GC,  DoD.  shall  grant 
exceptions  on  a  case-by-case  basis  to 
the  requirements  of  §  146.6.  In  exercising 
this  authority,  the  ASD(FM&P),  on 
request  by  the  DoD  Component 
concerned,  shall  give  due  consideration 
to  the  pertinent  mission  requirements, 
readiness,  discipline,  and  ongoing  DoD 
investigations  and  courts-martial. 

(c)  The  Heads  of  DoD  Components 
shall: 

(1)  Comply  with  this  Part. 

(2)  Issue  Regulations  implementing 
this  Part. 

(3)  Report  promptly  to  the  ASD(FM*P) 
and  GC,  DoD,  any  action  taken  under 
paragraphs  (a)  (1)  and  (2)  of  9 146.6. 

9 146.6  Proceduree. 

(a)  On  receipt  of  a  request  for 
assistance  from  a  court  or  a  Federal, 
State,  or  local  official  concerning  a  court 
order  described  in  §  146.4(a),  the  Head 
of  the  DoD  Component  concerned,  or 
designee,  shall  determine  whether  the 
request  is  based  on  an  order  issued  by  a 
court  of  competent  jurisdiction. 
Attempts  shall  be  made  to  resolve  the 
matter  to  the  satisfaction  of  the  court 
without  the  return  of,  or  other  action 
affecting,  the  member,  employee,  or 
family  member  (subject).  Before  action 
is  taken  under  this  section,  the  subject 
shall  be  afforded  the  opportiuiity  to 
provide  evidence  of  legal  efforts  to  resist 
the  court  order,  or  otherwise  show 


legitimate  cause  for  noncompliance.  If 
the  Head  of  the  DoD  Component 
concerned  determines  that  such  efforts 
warrant  a  delay  in  taking  action  under 
this  section,  the  DoD  Component  Head 
may  grant  a  brief  delay  (not  more  than 
45  days).  All  delays  prompdy  shall  be 
reported  to  the  ASD(FM&P)  and  to  the 
GC,  DoD. 

(1)  If  the  request  pertains  to  a  felony 
or  to  contempt  involving  the  unlawful  or 
contemptuous  removal  of  a  child  from 
the  jurisdiction  of  a  court  or  the  custody 
of  a  parent  or  another  person  awarded 
custody  by  court  order,  and  the  matter 
cannot  be  resolved  with  the  court 
without  the  return  of  the  subject  to  the 
United  States,  the  Head  of  the  DoD 
Component,  or  designee,  promptly  shall 
take  the  action  prescribed  in  paragraphs 
(b)  through  (d)  of  this  section,  unless  the 
ASD(FM4P),  or  designee,  grants  an 
exception. 

(2)  If  the  request  does  not  pertain  to  a 
felony  or  contempt  involving  the 
imlawful  or  contemptuous  removal  of  a 
child  from  the  jurisdiction  of  the  court  or 
the  custody  of  a  parent  or  another 
person  awarded  custody  by  court  order, 
and  if  the  matter  cannot  be  resolved 
with  the  court  without  the  return  of  the 
subject  to  the  United  States,  the  Head  of 
the  DoD  Component  or  designee, 
promptly  shall  take  the  action 
prescribed  in  paragraphs  (b)  through  (d) 
of  this  section,  when  deemed 
appropriate  with  the  facts  and 
circumstances  of  each  particular  case, 
following  consultation  with  legal  staff. 

(b)  If  a  DoD  member  is  the  subject  of 
the  request  the  member  shall  be 
ordered,  under  10  U.S.C.  814,  to  return 
expeditiously  to  an  appropriate  port  of 
entry  at  Government  expense, 
contingent  on  the  party  requesting 
return  of  the  member  providing  for 
transportation,  and  escort,  if  desired,  of 
the  member  from  such  port  of  entry  to 
the  jurisdiction  of  the  party.  The  party 
requesting  return  of  the  member  shall  be 
notified  at  least  10  days  before  the 
member's  return  to  the  selected  port  of 
entry,  absent  unusual  circumstances. 

(c)  If  a  DoD  employee  is  the  subject  of 
the  request  concerning  the  court  order, 
the  employee  strongly  shall  be 
encouraged  to  comply  with  the  court 
order.  Failure  to  respond  to  the  court 
order  may  be  a  basis  for  withdrawal  of 
command  sponsorship  and  may  be  the 
basis  for  adverse  action  against  the  DoD 
employee,  to  include  removal  from  the 
Federal  Service.  Proposals  to  take  such 
adverse  action  must  be  approved  by  the 
Head  of  the  DoD  Component  concerned, 
or  designee.  Such  proposals  shall  be 
coordinated  with  the  cognizant  civilian 
personnel  office  and  legal  counsel. 


(d)  If  the  family  member  of  a  DoD 
member  or  employee  is  the  subject  of  a 
request  concerning  the  court  order,  the 
family  member  strongly  shall  be 
encouraged  to  comply  with  the  court 
order.  Failure  to  respond  to  the  court 
order  may  be  a  basis  for  withdrawing 
the  command  sponsorship  of  the  family 
member. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  30, 1988. 
|FR  Doc.  89-133  Filed  1-4-89:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

SO  CFR  Parta  611  and  663 

IDocket  No.  81130-8265] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  fishing  restrictions 
and  request  for  comments. 

SUMMARY:  NOAA  issues  this  notice 
establishing  restrictions  on  fishing  in 
1989  for  widow  rockfish,  the  Sebastes 
complex  of  rockfish  (which  includes 
yellowtail  rockfish),  Pacific  ocean  perch, 
and  sablefish  taken  off  the  coasts  of 
Washington,  Oregon,  and  California, 
and  seeks  public  comment  on  these 
actions.  These  actions  are  authorized 
under  regulations  implementing  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and  are 
necessary  because  biological  stress  to 
these  stocks  has  been  identified  or  is 
expected  to  occur  if  landings  are  not 
restricted.  These  actions  are  intended  to 
lower  fishing  rates,  reduce  or  prevent 
biological  stress,  allow  unavoidable 
incidental  catches  in  other  fisheries  to  " 
be  landed,  and  avoid  or  reduce  the 
probability  of  a  fishery  closure  before 
the  end  of  the  year.  This  action 
supersedes  fishing  restrictions  imposed 
in  1988  for  these  species. 
DATES:  Effective  0001  hours  (Pacific 
Standard  Time)  January  1, 1989,  until 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
January  23, 1989. 

ADDRESSES:  Submit  comments  on  these 
actions  to  Rolland  A,  Schmitten, 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Seattle,  WA 
98115;  or  E.  Charles  Fullerton,  Director, 
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Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island,  CA  90731. 

won  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson  at  206-526-6140, 
Rodney  R.  Mclnnis  at  213-514-6199,  or 
the  Pacific  Fishery  Management  Council 
at  50»-221-6352. 

SUPPLEMENTARY  INFORMATION:  This 

action  supersedes  fishing  restrictions 
imposed  in  1988  for  widow  rockfish,  the 
Sebastes  complex  of  rockfish  (which 
includes  yellowtail  rockHsh],  Pacific 
ocean  perch,  and  sableBsh  taken  off  the 
coasts  of  Washington,  Oregon,  and 
California,  and  also  adjusts  the 
management  measures  at  S  663.27(b](3] 
for  sablefish. 

The  FMP  provides  the  means  for 
managing  over  80  species  of  groundfish 
caught  in  ocean  waters  off  Washington, 
Oregon,  and  California.  The  FMP 
differentiates  between  species  with 
numerical  and  non-numerical  optimum 
yields  (OYs).  A  species  that  may  be 
harvested  fairly  selectively  has  a 
numerical  OY  which  is  the  maximum 
amount  of  that  species  that  may  be 
retained  or  landed  each  year  in  the 
fishery  management  area  or  relevant 
Bubarea,  and  includes  fish  caught  in  the 
territorial  sea  (0-3  nautical  miles). 
However,  there  is  an  exception  for  small 
incidental  allowances  in  the  foreign  and 
joint  venture  fisheries  which  are  not 
included  in  the  OY.  Landings  in  excess 
of  OY  are  prohibited.  Widow  rockfish 
[Sebastes  entomelas).  Pacific  ocean 
perch  (S.  alutua],  and  sablefish 
{Anoplopoma  fimbria]  are  three  of  the 
six  species  in  the  FMP  which  have 
numerical  OYs.  When  landing  rates  for 
these  species  have  resulted  in 
projections  that  quotas  would  be 
achieved  before  the  end  of  the  year,  trip 
limits  have  been  imposed  or  adjusted: 
(1)  To  extend  the  fishery  as  long  as 
possible  throughout  the  year,  and  (2)  to 
allow  catches  taken  unavoidably  while 
fishing  for  other  species  (incidental 
catches]  to  be  landed  to  minimize  the 
waste  of  fish  which  otherwise  must  be 
discarded  once  an  OY  quota  is  reached. 
A  trip  limit  is  the  total  allowable  amount 
of  a  groundfish  species  or  species 
complex,  by  weight  or  by  percentage  of 
weight  of  fish  on  board,  which  may  be 
landed  from  a  single  fishing  trip.  Limits 
on  the  frequency  of  landings  of  trip 
limits  (trip  frequency  limits]  also  ere 
used  to  slow  the  rate  of  landings.  Ry 
slowing  the  fishery  and  avoiding 
premature  closure  which  must  occur 
when  a  quota  is  reached,  the  disci'-ding 
of  incidental  catches  is  minimized  and 
the  likelihood  of  biological  stress  &om 
fishing  above  the  OY  is  lessened. 


Species  which  are  not  harvested 
selectively,  or  for  which  there  is  very 
little  commercial  interest  or  scientific 
data,  are  part  of  the  non-numerical  OY 
group  and  are  managed  most  commonly 
by  gear,  area,  and  landing  restrictions 
(trip  limits  and  trip  frequency  limits].  An 
estimate  of  the  acceptable  biological 
catch  (ABC],  the  annual  catch  that  could 
be  taken  without  jeopardizing  the 
resource's  productivity,  has  been  made 
for  all  species  in  this  group,  individually 
or  combined  with  other  species  for  the 
1989  fishing  season  in  a  separate  notice. 
An  ABC  (as  defined  at  \  663.2]  is  an 
estimate  that  is  seasonally  determined, 
and  may  differ  from  maximum 
sustainable  yield  (MSY)  for  biological 
reasons.  ABC  estimates  also  are  made 
for  all  species  with  numerical  OYs.  If 
one  or  more  species  in  the  group  is 
biologically  stressed,  or  is  expected  to 
become  stressed  if  no  limits  on  fishing 
are  set,  the  Secretary  of  Commerce 
(Secretary]  may  determine  that  the 
harvest  of  species  that  are  unavoidably 
caught  together  should  be  reduced,  even 
though  some  of  those  species  are  not 
stressed.  Reducing  the  harvest  rate  on 
these  aggregated  species  usually  has 
been  accomphshed  by  establishing  a 
"harvest  guideline"  for  the  group  as  a 
whole  and  setting  trip  limits  to  achieve 
this  harvest  level.  The  harvest  guideline 
may  be.  but  is  not  necessarily, 
designated  as  a  quota. 

The  regulations  implementing  the  FMP 
at  50  CFR  Part  663  allow  the  Secretary 
to  reduce  fishing  levels  if  it  is 
determined  that  continued  fishing  at 
current  levels  would  cause  biological 
stress  to  any  species.  The  Pacific 
Fishery  Management  Coimcil  (Council] 
has  endorsed  the  determination  of  its 
Groundfish  Management  Team  (GMT) 
that  if  landings  of  widow  rockfish, 
yellowtail  rockfish  (included  in  the 
Sebastes  complex  of  rockfish],  Pacific 
ocean  perch,  and  sablefish  are 
imrestricted,  the  likelihood  or  intensity 
of  biological  stress  on  those  stocks  is 
increased.  Pacific  ocean  perch  is 
considered  to  be  under  long-term  stress 
and  is  managed  under  a  rebuilding 
schedule.  Landings  of  widow  rockfish. 
Pacific  ocean  perch,  and  sablefish  have 
been  limited  since  the  FMP  was 
implemented  in  1982  to  minimize  stress, 
or  its  likelihood,  on  these  stocks; 
similarly,  landings  of  the  Sebastes 
complex  have  been  restricted  since  1983. 

In  its  deliberations  for  1989 
management,  the  Council  considered 
advice  from  the  GMT  (state  and  Federal 
fishery  and  social  scientists), 
Groundfish  Advisory  Subpanel  (fishii^ 
industry  and  consumer  representatives), 
the  concerned  public,  and  a  Select 


Group  created  by  the  Council  for  the 
purpose  of  reconunending  methods  of 
limiting  landings  with  minimal 
disruption  to  the  fishing  industry.  The 
Select  Group  included  representatives 
from  the  fishing  industry,  the  Council, 
the  Scientific  and  Statistical  Committee, 
and  the  GMT. 

At  its  November  16-17, 1988  meeting 
in  Portland,  Oregon,  the  Council 
reviewed  the  latest  data  and  developed 
management  measures  intended  to  limit 
landings  of  groundfish  in  1989.  thereby 
minimizing  the  likelihood  or  intensity  of 
J}iological  stress  on  groundfish  stocks, 
and  reducing  the  chances  of  having  to 
close  a  fishery  before  the  end  of  the 
year.  In  each  case,  the  Council 
recommended  a  trip  limit.  As  in  1988  the 
Council  also  recommended  allocation  of 
the  sablefish  resource  between  the  trawl 
and  nontrawl  (predominantly  fixed  gear) 
user  groups.  The  Council's 
recommendations  for  1989  and  actions 
taken  by  the  Secretary  on  those 
recommendations  are  presented  below. 

Because  the  vast  majority  of 
groundfish  caught  off  Washington, 
Oregon,  and  California  is  taken  from  the 
Exclusive  Economic  Zone  (EEZ)  which 
extends  from  3  to  200  nautical  miles 
offshore,  management  of  the  groundfish 
fishery  has  been  applied  from  0-200 
nautical  miles.  All  groundfish  taken  and 
retained,  possessed,  or  landed  in  or 
offshore  (0-200  nautical  miles)  of 
Washington,  Oregon,  and  California  are 
subject  to  these  restrictions. 

Widow  Rockfish 

Council  Recommendation:  The 
Council  recommended  a  coast-wide  trip 
limit  of  30,000  pounds  of  widow 
rockfish,  with  only  one  landing  above 
3,000  pounds  per  vessel  per  week,  the 
same  limit  imposed  in  January  1988. 

Rationale:  The  widow  rockfish 
resource  is  believed  to  be  at  or  above 
population  levels  which  produce  the 
MSY.  an  average  over  a  reasonable 
length  of  time  of  the  largest  catch  which 
can  be  taken  continuously  from  a  stock. 
If  not  curtailed,  landing?  could  be  at 
least  as  high  as  the  highest  catch  on 
record,  about  27,700  metric  tons  (mt), 
above  the  average  MSY  of  9,500  mt,  and 
clearly  increasing  the  likelihood  of 
biological  stress  on  the  stock. 

Trip  limits  have  been  Msed  to  limit 
landings  of  widow  rockfish  since  1982. 
In  1988  as  in  1987,  the  year  started  with 
a  30,000-pound  weekly  trip  limit  and 
landings  less  than  3.000  pounds  were 
exempt  from  the  one  landing  per  week 
provision.  At  its  July  1988  meeting,  the 
Council  recommended  that  a  3.000 
pound  trip  limit  (with  no  frequency 
restriction)  be  imposed  on  the  date 
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necessary  to  assure  that  the  12.100  mt 
OY  would  not  be  reached  before  the  end 
of  the  year  (53  FR  29480,  August  5, 1988). 
The  3,000  pound  limit  was  intended  to 
discourage  target  fishing  while  allowing 
incidental  catches  to  be  landed.  This 
incidental  limit  was  implemented  on 
September  21. 1988  (53  FR  36793. 
September  22, 1988].  The  best  available 
information  at  the  November  Council 
meeting  indicated  that  the  OY  for 
widow  rockfish  would  not  be  reached  in 
1988. 

The  widow  rockfish  OY  in  1989  is 
12.400  mt.  2.5  percent  higher  than  the 
12.100  mt  OY  in  1988.  As  in  part  years, 
the  rate  of  landings  must  be  restricted  in 
1989  to  minimize  the  probability  of 
biological  stress  on  the  stock  and  to 
extend  the  fishery  longer  than  otherwise 
would  be  possible.  If  this  were  not  done, 
the  OY  quota  could  be  reached  early  in 
the  year,  possibly  by  mid-summer, 
resulting  in  incidental  catch  and 
discards  which  would  exceed  OY  and 
contribute  to  the  likelihood  of  biological 
stress  on  the  resource. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendation  and  herein  announces: 

(1)  No  more  than  30,000  pounds  (round 
weight)  of  widow  rockfish  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  per  fishing  trip  in  a  one-week 
period.  Only  one  landing  of  widow 
rockfish  above  3,000  pounds  (round 
weight]  may  be  made  per  vessel  in  that 
one-week  period.  "One-week  period" 
means  seven  consecutive  days 
beginning  0001  hours  Wednesday  and 
ending  2400  hours  Tuesday,  local  time. 

(2)  Unless  retention  or  landing  of 
widow  rockfish  has  been  prohibited,  a 
vessel  which  has  landed  a  weekly  limit 
may  continue  to  fish  on  the  next  week's 
limit  so  long  as  the  fish  are  not  landed 
(offloaded)  until  the  following  week. 

(3)  Only  one  landing  above  3,000 
pounds  of  widow  rockfish  may  be  made 
during  the  period  January  1-3. 1989. 

(4)  The  fishery  management  area  for 
this  species  is  the  exclusive  economic 
zone  off  the  coasts  of  Washington. 
Oregon,  and  California  between  3  and 
200  nautical  miles  offshore,  and 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  However,  all  widow 
rockfish  possessed  0-200  nautical  miles 
offshore,  or  landed  in,  Washington, 
Oregon,  or  California  are  presumed  to 
have  been  taken  and  retained  from  0- 
200  nautical  miles  offshore  Washington, 
Oregon,  or  California  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 


Sebastes  Complex 

Council  Recommendation:  The 
Council  recommended  that  the  harvest 
guideline  for  the  Sebastes  complex,  the 
sum  of  the  ABCs  of  the  species  in  the 
complex  caught  north  of  Coos  Bay. 
Oregon,  be  increased  from  10,200  mt  in 
1988  to  10,500  mt  in  1989,  reflecting  the 
300  mt  increase  to  the  ABC  for 
yellowtail  rockfish  in  that  area.  The 
Council  also  recommended  that  the  trip 
limit  for  the  Sebastes  complex  as  a 
whole  remain  at  25,000  pounds  per 
week,  the  same  as  at  the  beginning  of 
1987  and  1988.  However,  because  of 
difficulties  keeping  landings  of 
yellowtail  rockfish  within  its  ABC,  the 
trip  limit  for  that  species  would  be 
mantained  at  7,500  pounds  per  week,  25 
percent  lower  than  during  January- 
October,  1988.  Only  one  landing  above 
3.000  pounds  of  the  Sebastes  complex 
would  be  allowed  per  vessel  per  week. 
The  Wednesday-Tuesday  definition  of 
"week"  would  remain  in  effect.  Trip 
limit  options  wold  be  continued  so  that 
fishermen  may  choose  a  biweekly  limit 
(which  allows  landing  up  to  50,000 
pounds  of  the  Sebastes  complex, 
containing  no  more  than  15.000  pounds 
of  yellowtail  rockfish,  in  one  trip  in  a 
two-week  period],  or  a  twice-weekly 
limit  (whidi  allows  two  landings  up  to 
12,500  pounds  each  of  the  Sebastes 
complex,  containing  no  more  than  3,750 
pounds  of  yellowtail  rockfish  each,  in  a 
one-week  period).  These  options  are 
available  only  if  proper  notification  is 
given  to  the  appropriate  State  authority. 
As  in  the  past,  the  number  of  landings 
less  than  3,000  pounds  for  llie  Sebastes 
complex  will  not  be  restricted. 

The  40,000-pound  trip  limit  for 
landings  of  the  Sebastes  complex  caught 
south  of  Coos  Bay,  Oregon  is  continued, 
with  no  limit  on  the  number  of  landings 
allowed  per  week. 

Rationale:  The  harvest  guideline  for 
the  Sebastes  complex  of  rockfish  caught 
north  of  Coos  Bay,  Oregon  (43°21'34" 
N.  latitude)  is  the  sum  of  the  ABCs  of 
the  species  in  the  complex,  and  has  been 
relatively  stable  since  1984.  Landings 
are  not  necessarily  prohibited  when  the 
harvest  guideline  is  reached,  although 
the  Council  could  do  so.  Yellowtail 
rockfish.  a  dominant  component  in  the 
Sebastes  complex  in  the  Vancouver  and 
Columbia  subareas,  was  documented  as 
biologically  stressed  in  March  1983  (48 
FR  8283,  February  28. 1983).  Trip  limits 
have  been  imposed  since  then  in 
attempts  to  reduce  the  likelihood  of 
biological  stress  on  this  species. 
Because  yellowtail  rockfish  frequently 
are  caught  with  other  species  in  the 
multispecies  Sebastes  complex,  limits 
were  placed  on  the  complex  as  a  whole. 


In  1988,  weekly  trip  limits  for  the 
Sebastes  complex  caught  north  of  Coos 
Bay  were  maintained  at  25,000  pounds 
all  year,  but  landing  limits  for  yellowtail 
rockfish  were  reduced  from  10.000 
pounds  in  January  (53  FR  248.  January  6. 
1988)  to  7,500  pounds  in  October  (53  FR 
39606,  October  11, 1988).  Biweekly  and 
twice-weekly  landing  options  were 
available.  Landings  of  the  Sebastes 
complex  in  1988  are  expected  to  exceed 
the  10,200  mt  harvest  guideline  by  about 
nine  percent,  an  amount  which  was  not 
considered  significant  by  the  Council. 
However,  landings  of  yellowtail  rockfish 
are  projected  to  exceed  the  3,600  mt 
ABC  for  the  same  area  by  about  60 
percent 

The  biomass  of  yellowtail  rockfish 
has  been  declining  for  the  past  two 
decades  although  it  appears  to  have 
stabilized  in  recent  years.  A 
comprehensive  assessment  of  this 
species  was  used  to  establish  the  ABC 
for  1989  at  4,300  mt.  The  assessment  also 
indicates  the  stock  is  near,  and  possibly 
above,  the  biomass  level  which  will 
produce  the  MSY.  As  a  result  of  this 
assessment,  the  ABC  for  yellowtail 
rockfish  was  increased  by  300  mt  in  the 
Columbia  area.  Consequently,  the  1989 
harvest  guideline  for  the  Sebastes 
complex  north  of  Coos  Bay  also  was 
increased  by  300  mt,  from  10.200  mt  to 
10,500  mt,  to  incorporate  the  increase  in 
the  ABC  for  yellowtail  rockfish. 

The  GMT  believes  the  likelihood  of 
biological  stress  on  the  yellowtail 
rockfish  resource  would  be  greatly 
increased  if  management  measures  were 
not  nnposed  to  slo^v  the  fishery  in  1989. 
Record  high  landings  reached  9.742  mt  in 
the  Vancouver  and  Columbia  areas  in 
1983.  when  restrictions  were  placed  only 
on  the  Sebastes  complex  as  a  whole.  If 
not  restricted,  landings  of  yellowtail 
rockfish  could  reach  this  level  in  1989. 
ahnost  2.5  times  the  ABC,  which  would 
drive  the  stock  below  the  biomass 
needed  to  produce  MSY  within  one  year 
and  clearly  increase  the  likelihood  of 
biological  stress  on  yellowtail  rockfish. 
Accordingly,  trip  limits  for  yellowtail 
rockfish  imposed  at  the  beginning  of 
1989  are  25  percent  lower  than  those  in 
effect  between  January  and  October 
1988,  and  may  be  adjusted  during  the 
year  to  keep  landings  close  to  the  1989 
harvest  guideline  for  the  Sebastes 
complex  and  ABC  for  yellowtail  rockfish 
north  of  Coos  Bay. 

As  in  past  years,  landings  south  of 
Coos  Bay  are  limited  to  discourage  large 
effort  shifts  into  that  area  without 
impeding  traditional  operations. 
Accordingly,  the  40,000-pound  trip  limit 
for  the  Sebastes  complex  caught  south 
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of  Coos  Bay  is  maintained  at  in  1987 
and  1968. 

Secretarial  Action:  The  Secretary 
conairs  with  the  Council's 
recommendations  and  herein 
announces — 

(1)  Definitions. 

(a)  Sebastes  complex  means  all 
rockfish  managed  by  the  FMP  except 
Pacific  ocean  perch  [Sebastes  aJutas), 
widow  rockfish  (S.  entomelas), 
shortbelly  rockfisb  (S.  jordanf),  and 
Sebastohbus  spp.  (thomsrheads  or  idiot 
rockfish). 

(b)  "One-week  period"  means  seven 
consecntive  days  beginning  0001  hoars 
Wednesday  and  ending  2400  hours 
Tuesday,  local  time. 

(c)  'Two-week  period"  means  14 
consecutive  days  beginning  at  0001 
hours  Wednesday  and  ending  2400 
hours  Tuesday,  local  time. 

(d)  All  wei^s  are  round  weights  of 
the  whole  fish. 

(2)  General. 

(a)  The  fishery  management  area  for 
this  species  is  the  exclusive  economic 
zone  off  the  coasts  of  Washington, 
Oregoo.  and  California  between  3  and 
200  nautical  miles  offshore,  and 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  die  United  States 
and  Mexico.  However,  all  fish  in  the 
Sebastes  complex  possessed  0-aoO 
nautical  miles  offshore,  or  landed  in, 
Washington,  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  0-200  nautical  miles 
offshore  Washington,  Oregon,  or 
California  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(b)  There  is  no  limit  on  the  number  of 
landings  under  3.000  pounds  of  the 
Sebastes  complex  allowed  per  week. 

(c)  Coos  Bay  means  43'Z1'34"  N. 
latitude,  which  is  the  latitude  of  the 
north  jetty  at  Coos  Bay,  Oregon. 

(3)  Restrictions  on  the  SeUistes 
Complex  Caught  North  of  Coos  Bay. 

(a)  Weekly  trip  limit.  Except  for  the 
biweekly  and  twice-weekly  trip  limits 
provided  in  paragraphs  (3)(b)  and  (3](c), 
no  more  than  25JXX)  pounds  of  the 
Sebastes  complex,  including  no  more 
than  7,500  pounds  of  yellowtail  rockfish, 
may  be  taken  and  retained  possessed, 
or  landed  per  vessel  per  fishing  trip  in  a 
one-week  period  north  of  Coos  Bay. 
Only  one  landing  of  the  Sebastes 
complex  above  3,000  pounds  may  be 
made  per  vessel  in  that  one-week 
period. 

Note.— If  flailing  under  the  wtekiy  trip 
limit,  only  one  landing  above  3.000  pounds  of 


the  Sebastes  complex  may  b*  mads  during 
the  weelc  of  December  28, 1989-January  3, 
1968. 

(b)  Byweekly  trip  limit.  If  the  fishery 
management  agency  of  the  state  where 
the  fish  wiH  be  landed  is  notified  as 
required  by  state  law  fWAC  220^44-OSO: 
OAR  635-04-033:  CF&GCA  7852),  up  to 
50,000  pounds  of  the  Sebastes  complex, 
including  no  more  than  15,000  pomids  of 
yellowtail  rockfish.  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  per  fishing  trip  in  a  two-week 
period  north  of  Coos  Bay.  After 
notification  is  given,  and  while  it 
remains  in  effect,  only  one  landing  of  the 
Sebastes  complex  above  3.000  pounds 
may  be  made  per  vessel  in  each  two- 
week  period. 

Note. — If  fishing  uader  the  biweekly  trip 
limit,  only  one  landing  above  3.000  pounds  of 
the  Sebastes  complex  may  be  made 
December  21, 1W6  January  3. 1980,  or 
December  SB,  lOM  janiMry  la  1988. 
Biwaekly  trip  iimit  options  in  effect  on 
December  28>  19W  will  continue  until  revoked 
as  provided  in  this  paragraph. 

As  required  by  state  law,  the  fishery 
management  agency  of  the  state  where 
the  fish  will  be  landed  (Washington, 
Oregon,  or  California)  must  receive  a 
written  notice  declaring  intent  of  the 
vessel  owner  or  operator  to  use  the 
biweekly  limits  before  the  first  day  of 
the  first  two-week  period  in  which  such 
landings  are  to  occur.  The  notice  is 
binding  for  subsequent  consecutive  two- 
week  periods  until  revoked  in  writing, 
addressed  to  the  appropriate  state 
agency,  prior  to  the  two-week  period  in 
which  the  rescission  is  to  occur. 

Notifications  must  be  submitted  to  the 
Oregon  Department  of  Fish  and  Wildlife, 
Marine  Regional  Office,  Marine  Science 
Drive,  Building  No.  3.  Nev^ort,  OR 
96365,  telephone  503-^67-4741;  P.O.  Box 
5430.  Charleston,  OR  9742a  telephone 
503-888-5515;  53  Portway  Street. 
Astoria.  OR  97103,  telephone  503-325- 
2482;  or  to  the  Waahington  Department 
of  Fisfaeries,  115  General  Administration 
Building.  Olympia,  WA  96504,  telephone 
206-753-6623:  or  to  the  Cahfomia 
Department  of  Fish  and  Game,  Branch 
Office,  619  Second  Street  Eureka.  CA 
95501,  telephone  707-445-6489. 

(c)  Twice-weeiily  trip  limit  V  the 
fishery  management  agency  of  the  state 
wrhere  the  fish  will  be  landed  is  notified 
as  required  by  state  law  (WAC  220  44 
050:  OAR  635-04-033:  CF&GCA  7652)  up 
to  12.500  pounds  of  the  Sebastes 
complex,  including  no  more  than  3.750 
pounds  of  yellowtail  rockfish.  may  be 
taken  and  retained,  possessed,  or 
landed  per  vessel  per  fishing  trip  north 
of  Coos  Bay.  After  notification  is  given, 
and  while  it  remains  in  effect,  only  two 
landings  of  the  Sebastes  complex  above 


3.000  pounds  may  be  made  per  vessel  in 
a  one-week  period. 

Note.— If  fishing  under  the  twice-weekly 
trip  Hmit.  only  two  taadings  above  iWO 
pounds  of  (he  Sebastes  complex  may  be 
made  during  the  week  of  Decmnber  2a  1088- 
January  3, 1989.  Twice-weeidy  trip  limit 
options  in  efTect  on  December  28. 1988  will 
continue  until  revoked  at  provided  in  tliis 
paragraph. 

As  required  by  state  law,  the  fishery 
management  agency  of  the  state  where 
the  fish  will  be  landed  (Washington, 
Oregon,  or  California)  must  receive  a 
written  notice  declaring  intent  of  the 
vessel  owner  or  operator  to  use  the 
twice-weekly  limits  before  the  first  day 
of  the  first  one-week  period  in  which 
such  landings  are  to  occur.  The  notice  is 
binding  for  subsequent  consecutive  one- 
week  periods  until  revoked  in  writing, 
addressed  to  the  appropriate  state 
agency,  prior  to  the  week  in  which  the 
rescission  is  to  occur.  Notification  must 
be  submitted  to  the  same  addresses 
given  in  paragraph  (3)(b)  of  this  section 
for  biweekly  trip  limits. 

(d)  Unless  retention  or  landing  of  the 
Sebastes  complex  or  yellowtail  rockfish 
has  been  prohibited,  a  vessel  which  has 
landed  a  weekly  (or  biweekly  or  twice- 
weekly)  limit  may  continue  to  fish  on 
the  limit  for  the  next  fishing  period 
(weekly,  biweekly,  or  twice-weekly)  so 
long  as  the  fish  are  not  landed 
(offioaded)  until  the  next  fishing  period. 

(4)  Restrictions  on  the  Sebastes 
Complex  Caught  South  of  Coos  Bay. 

No  more  than  40,000  pounds  of  the 
Sebastes  complex  may  be  taken  and 
retained,  possessed,  or  landed  south  of 
Coos  Bay  per  vessel  per  fishing  trip. 
There  is  no  limit  on  the  number  of 
landings  allowed  per  week  of  the 
Sebastes  complex  caught  south  of  Coos 
Bay. 

(5)  Operatiing  both  North  and  South  of 
Coos  Bay  on  a  Fishing  Trip. 

(a)  Unless  the  owner  or  operator  of 
the  fishing  vessel  has  notified  the  State 
of  Oregon  as  required  by  paragraph 
(5)(b),  no  person  fishing  for  any 
groundfish  species  during  a  single 
fishing  trip  may  fish  both  north  and 
south  of  Coos  Bay,  or  fish  in  one  area 
and  possess  or  land  fish  in  the  other 
area,  if  more  than  3,000  pounds  of  the 
Sebastes  complex  is  landed  from  that 
fishing  trip.  If  fishing  is  conducted  both 
north  and  south  of  Coos  Bay,  or  if  fish 
are  caught  north  of  Coos  Bay  and 
possessed  or  landed  south  of  Coos  Bay 
during  the  fishing  trip,  then  the 
restrictions  on  the  Sebastes  complex 
caught  north  of  Coos  Bay  apply.  If 
fishing  is  conducted  south  of  Coos  Bay 
only,  and  fish  are  possessed  or  landed 
north  of  Coos  Bay,  then  the  restrictions 
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on  the  Sebastes  complex  caught  south  of 
Coos  Bay  apply. 

(b)  Except  as  provided  in  paragraph 
(5)(c),  notification  must  be  submitted 
according  to  state  law  to  one  of  the 
following  offices  of  the  Oregon 
Department  of  Fish  and  Wildlife,  by 
telephone  or  in  writing,  prior  to  leaving 
port  on  a  fishing  trip:  Marine  Regional 
Office,  Marine  Science  Drive,  Building 
No.  3,  Newport,  OR  97365,  telephone 
503-667-4741:  or  P.O.  Box  5430, 
Charieston,  OR  97420,  telephone  503- 
888-5515,  between  8:00  a.m.  and  4:30 
p.m.,  and  other  times  at  503-269-5000  or 
503-269-5999;  or  53  Portway  Street, 
Astoria.  OR  97103.  telephone  503-325- 
2462. 

(c)  A  vessel  owner  or  operator  at  sea 
who  has  not  made  notification  under 
paragraph  (5)(b)  and  who  wishes  to  do 
so,  or  who  wants  to  change  the 
notification  for  the  current  fishing  trip, 
may  do  so  by  radiotelephone.  (This 
radio  telephone  message  must  be 
confirmed  in  writing  by  the  vessel 
owner  or  operator  to  the  address  in 
subparagraph  (b)  above  immediately  on 
return  to  port;  corrections  and 
confirmations  must  be  sent  to  the  same 
address  as  the  original  message.)  In  this 
event,  the  provisions  in  paragraph  (3)  for 
the  Sebastes  complex  caught  north  of 
Coos  Bay  will  apply  to  all  of  the 
Sebastes  complex  taken  in  that  trip,  no 
matter  where  the  fish  are  caught. 

Pacific  Ocean  Perch 

Council  Recommendation:  The 
Council  recommended  continuation  of 
the  coast-wide  management  measures  in 
place  in  1967  and  1988.  If  more  than 
1,000  pounds  of  Pacific  ocean  perch  are 
on  board,  the  trip  limit  for  that  species  is 
20  percent  (by  weight)  of  all  legal  fish  on 
board  or  5,000  pounds,  whichever  is  less. 
However,  landings  of  Pacific  ocean 
perch  of  1,000  pounds  or  less  per  trip  are 
unrestricted,  regardless  of  the 
percentage  on  board. 

Rationale:  Pacific  ocean  perch  is 
considered  to  be  under  long-term  stress 
and  has  been  managed  for  9  years  under 
a  20-year  rebuilding  schedule  intended 
to  increase  the  stock  to  levels  that  will 
produce  the  MSY.  Trip  limits  have  been 
imposed  since  the  FMP  became  effective 
in  1982.  The  most  recent  assessment 
conducted  in  1987,  indicated  that 
recruitment  is  improving  but  at 
relatively  low  levels,  and  data  from  the 
commercial  fishery  did  not  indicate  any 
particularly  strong  year  classes  entering 
the  fishery.  Significant  rebuilding  of  this 
species  probably  will  not  occur  until  one 
or  more  strong  year  classes  recruit  to  the 
stock.  Even  if  no  Pacific  ocean  perch 
were  harvested  in  1989,  the  desired  20- 
year  rebuilding  rate  probably  would  not 


be  met  However,  incidental  catches  of 
this  species  in  other  fisheries  are 
imavoidable,  and  the  trip  limits  (and  OY 
estimates)  are  designed  to  accommodate 
only  these  small  incidental  catches. 

Landings  of  Pacific  ocean  perch  in 
1988  are  expected  to  be  below  the  500 
mt  OY  for  the  Vancouver  subarea 
(47''30'  N.  latitiide  to  the  Canadian 
border)  and  below  the  800  mt  OY  for  the 
Columbia  subarea  (43'00'  to  47*30'  N. 
latitude).  By  maintaining  the  same  OYs 
and  trip  limits  in  1989  as  in  1988  (53  FR 
248,  January  6, 1988]  and  1987  (52  FR  790, 
January  9, 1987),  the  maximum 
opportunity  for  rebuilding  will  occur, 
short  of  prohibiting  fishing  for  all 
species  in  the  Vancouver  and  Columbia 
subareas. 

The  trip  limit  is  designed  to  eliminate 
target  fishing  for  Pacific  ocean  perch  in 
these  two  northern  subareas,  and  is 
applied  coast-wide  to  discourage  those 
who  would  exceed  the  limit  and  allege 
the  fish  were  caught  legally  elsewhere. 
Because  Pacific  ocean  perch  are  not 
abundant  south  of  the  Columbia 
subarea,  this  trip  limit  is  not  expected  to 
restrict  fisheries  there. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendation  and  herein 
announces — 

(1)  For  Pacific  ocean  perch  coast-wide 
(Washington,  Oregon,  and  California), 
no  more  than  5,000  pounds  or  20  percent 
(round  weights)  of  all  legal  fish  on 
board,  whichever  is  less,  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  per  fishing  trip.  This  provision 
applies  only  when  more  than  1,000 
pounds  (round  weight)  of  Pacific  ocean 
perch  are  onboard. 

Note. — Twenty  percent  of  all  legal  fish  on 
board  including  Pacific  ocean  perch  is 
equivalent  to  25  percent  of  all  legal  fish  on 
board  other  than  Pacific  ocean  perch. 

(2)  Legal  fish  means  groundfish  taken 
and  retained,  possessed,  or  landed  in 
accordance  with  the  provisions  of  50 
CFR  Part  663,  the  Magnuson  Act,  any 
notice  issued  under  subpart  B  of  Part 
663,  or  any  other  regulation  or  permit 
promulgated  under  the  Magnuson  Act. 

(3)  The  fishery  management  area  for 
this  species  is  the  exclusive  economic 
zone  off  the  coasts  of  Washington, 
Oregon,  and  California  between  3  and 
200  nautical  miles  offshore,  and 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  However,  this  restriction 
applies  to  all  Pacific  ocean  perch  taken 
and  retained  between  0  and  200  nautical 
miles  offshore  of  Washington,  Oregon. 


or  California.  All  Pacific  ocean  perch 
possessed  0-200  nautical  miles  offshore, 
or  landed  in,  Washington,  Oregon,  or 
California  are  presumed  to  have  been 
taken  and  retained  from  0-200  nautical 
miles  offshore  Washington,  Oregon,  or 
California  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

Sablefish 

Council  Recommendation:  The 
Council  recommended  that  the  1989 
sablefish  fishery  be  managed  to  achieve 
a  harvest  of  10,400  mt  the  low  end  of  an 
OY  range  of  10,400-11,000  mt.  The 
Council  also  recommended  that  22  mt  be 
subtracted  from  the  10,400  mt  to 
accommodate  the  expected  harvest  of 
sablefish  by  the  Makah  Indian  tribe  of 
northern  Washington.  The  remaining 
10,378  mt  are  to  be  allocated  52  percent 
(5,397  mt)  for  trawl  gear  and  48  percent 
(4,981  mt)  mt  for  nontrawl  gear 
(predominantly  pot  and  longline  fixed 
gears). 

Trip  limits  were  recommended  for 
both  trawl  and  nontrawl  fisheries  to 
avoid  reaching  their  respective 
allocations  before  the  end  of  the  year. 
The  trip  limit  for  trawl-caught  sablefish, 
to  be  imposed  January  1, 1989,  is  1,000 
pounds  or  45  percent  (by  weight)  of  the 
deepwater  complex,  whichever  is 
greater.  The  deepwater  complex 
consists  of  sablefish,  Dover  sole 
[Microstomus  pacificus],  thomyheads 
[Sebastohbus  spp.),  and  arrowtooth 
flounder  [Atheresthes  stomias).  For  the 
nontrawl  fleet,  a  trip  limit  of  100  pounds 
will  be  imposed  later  in  the  season,  if 
needed,  to  extend  the  nontrawl 
allocation  to  the  end  of  the  year.  All 
weights  are  round  weights  or  round 
weight  equivalents.  These  Hmits  will  be 
applied  coast-wide  and  may  be  adjusted 
inseason. 

An  additional  600  mt  of  sablefish  are 
available  by  extending  OY  to  be  a  range 
to  accommodate  uncertainties  in 
landings  projections,  enable  some  small 
fisheries  that  operate  later  in  the  year  to 
land  small  amounts  of  sablefish  after 
gear  allocations  have  been  reached,  and 
allow  for  landings  of  sablefish  caught 
incidentally  while  fishing  for  other 
species.  However,  if  total  landings  reach 
11,000  mt  the  upper  end  of  the  OY 
range,  all  further  landings  of  sablefish 
will  be  prohibited. 

The  Council  also  recommended 
continuation  of  the  coast-wide  trip  limits 
for  sablefish  smaller  than  22  inches.  For 
the  trawl  fleet  operating  under  the  1,000 
pound  landing  restriction,  all  sablefish 
may  be  smaller  than  22  inches,  and 
under  the  45  percent  deepwater  complex 
limit,  no  more  than  5,000  pounds  may  be 
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sablefUfa  tmaller  than  22  iaches.  In  the 
nontrawl  fUbery.  no  more  than  1,500 
pounds  or  three  percent  of  all  sablafish 
on  board,  whichever  is  greater,  may  be 
sablefish  smaller  than  22  inches. 

Rationale:  Two  maior  gear  groups 
harvest  sablefish  off  Washington. 
Oregon,  and  California.  The  nontrawl  or 
fixed  gear  fleet  generally  targets  on 
sableflsh  with  little  bycatch.  The  trawl 
fleet  catches  sablefish  jointly  with  other 
species  in  its  multispecies  operations. 
Sablefish  sometimes  are  the 
predominant  species  in  a  single  haul,  but 
the  extent  of  targeting  is  not  known.  As 
catch  and  effort  by  both  sectors  have 
increased  and  OY  has  declined,  the 
Council  has  tried  several  allocation 
schemes  to  manage  this  fishery. 
Current  regulations  at  50  QFR 
6e3.27(b)(3)  require  that  the  last  10 
percent  of  the  sablefish  OY  be  allocated 
equally  between  trawl  and  fixed  gears. 
designate  these  allocations  as  quotas 
beyond  which  landings  are  prohibited, 
and  place  a  percentage  trip  limit  on 
trawl  landings  to  slow  that  fishery  while 
enabling  incidental  catches  to  be 
landed.  This  regulation  was  not 
successful  in  1965  and  has  not  been 
applied  since  1988.  In  1966,  an 
emergency  rule  was  used  to  allocate  a 
larger  proportion  of  OY,  and  in  1987  and 
1988.  pursuant  to  e63.22(a](3).  the  entire 
OY  was  allocated  between  trawl  and 
nontrawl  gears. 

In  igsa  the  OY  for  sablefish  was  a 
range  of  a200-10,800  mt  lower  than  the 
12,000  mt  OY  in  1987.  The  Council 
recommended  that  the  fishery  be 
managed  for  10,000  mt,  allocating  52 
percent  (5,200  mt]  to  trawl  gear  and  48 
percent  (4,800  mt)  to  nontrawl  gear,  as 
agreed  to  by  industry  representatives  in 
1987.  A  trip  limit  was  imposed  on  the 
trawl  fishery  of  6,000  pounds  or  20 
percent  of  all  fish  on  board,  whichever 
was  greater,  and  only  two  lamlings  a 
week  above  1.000  pounds  were  allowed 
(53  FR  248,  January  6, 1988).  An  800  mt 
reserve,  to  be  used  in  conjunction  with 
even  more  restrictive  trip  limits,  was 
available  to  the  trawl  fleet  if  needed  to 
avoid  discarding  incidental  catches  in 
excess  of  the  trawl  allocation.  On 
August  3, 1988  (53  FR  29480),  the  trawl 
trip  limit  was  lowered  to  2.000  pounds 
once  a  week  and  the  trawl  allocation 
was  increased  by  800  mt  for  a  total 
maximum  trawl  allocation  of  6,000  mL 
The  trip  frequency  limit  subsequently 
was  removed,  resulting  in  a  limit  of  2,000 
pounds  per  trip,  on  October  5, 1988  153 
FR  39608,  October  11, 1988)  because  the 
once  per  week  landing  restriction  was 
increasing  discards  while  not  decreasina 
the  catch  of  sabtefrah.  Projected 
landings  for  the  trawl  fleet  kt  1968  are 


about  5,200  vdA,  the  allocation  level 
initially  desired  by  the  Council. 

In  1988,  the  nontrawl  fishery  reached 
its  allocation  and  was  closed  on  August 
26. 1988  (53  FR  32621).  Data  available  in 
November  indicate  that  landings  were 
about  5,000  mt,  about  200  mt  higher  than 
the  nontrawl  allocation.  Therefore,  total 
trawl  and  nontrawl  landings  of  sablefish 
in  1988  are  projected  to  be  about  ia200 
mt.  well  within  the  OY  range  of  9,200- 
10300  mt. 

A  new  stock  assessment  for  1989 
reveals  that  the  sablefish  biomass  is 
higher  than  that  needed  to  produce 
MSY.  Therefore  catches  2,000  mt  above 
the  9,000  m!  ABC  in  1980,  as  suggested 
by  the  OY  range  of  ia400  mt-llj)00  mt, 
will  not  jeopardize  the  resource  but  will 
hasten  the  rate  of  achieving  the  8,200  mt 
MSY.  If  catches  are  between  10.400  and 
11,000  mt  in  1969.  the  GMT  projects  that 
the  population  level  that  can  produce 
MSY  will  be  reached  in  about  5-7  years. 
However,  if  catches  were  to  exceed 
15.400  mt  in  1989.  the  sablefish  stock 
would  be  driven,  in  one  year,  below  the 
biomass  that  produces  MSY.  This  high 
rate  of  landings  is  not  recommended 
because:  (1)  It  would  be  very  disruptive 
to  the  industry  to  reduce  landings  from 
over  15,000  mt  to  8,200  mt  in  one  year, 
and,  (2)  the  estimated  MSY  is  based  on 
a  new  8to<^  assessment  which  should 
be  tested  by  several  years'  data.  If 
unrestricted,  landings  in  1989  could 
equal  or  exceed  the  highest  on  record, 
24.500  mt  The  GMT  believes  that 
catches  of  this  magnitude  would  greatly 
increase  the  likelihood  of  biological 
stress  on  the  stock. 

In  1989,  the  Council  intends  to  manage 
the  sablefish  fishery  for  10,400  mt  the 
low  end  of  the  OY  range.  On  the  basis  of 
a  request  by  the  Makah  Indian  tribe  to 
provide  for  a  small  tnbal  sablefish 
fishery  and  for  the  landings  of  sablefish 
taken  incidentally  in  the  halibut  fishery, 
the  Council  recommended  subtracting  22 
mt  for  the  expected  harvest  by  the 
Makah  Indian  tribe  of  northern 
Washington.  Landings  of  sablefish  by 
the  Makah  Indian  tribe  of  northern 
Washington  State  are  not  subject  to  the 
trip,  size,  or  allocation  restrictions 
announced  in  this  notice.  However,  if 
the  11,000  mt  OY  for  sablefish  is 
reached  further  landings  of  sablefish  by 
the  Makah  tribe  will  be  prohibited. 
The  remainii^  10.378  mt  is  to  be 
allocated  52  percent  (5,387  mt)  for  trawl 
gear  and  46  percent  (4.961  mt)  for 
nontrawl  gear.  The  trawl  and  nontrawl 
allocations  are  based  on  proportions 
negotiated  by  industry  representatives 
for  1987  and  used  in  1967  and  1988.  The 
Council  recommended  coatinuatioQ  of 
these  allocation  percentages  to 


equitably  balance  the  needs  of  the  two 
gear  groups  by  providing  the  nontrawl 
fishermen  an  opportunity  to  plan  their  ' 
harvest  for  their  maximum  benefit  and 
enabling  trawl  fishermen  to  conduct 
their  mixed-spedes  fishery  %vith  reduced 
discards  of  sablefish. 

The  trip  limit  on  trawl  landings  of      ' 
sablefish,  l/)00  pounds  or  45  percent  of 
the  deepwater  complex,  is  intended  to 
manage  the  trawl  fleet  so  that  its 
allocation  will  not  be  exceeded, 
discards  will  be  minimized  and  the 
fishery  will  last  as  long  as  possible 
during  the  year.  The  1,000  pound  limit  is 
intended  to  discourage  target  fishing, 
while  the  45  percent  limit  was  selected 
to  allow  landings  of  most  unavoidable 
catches  of  sablefish  in  the  deepwater 
fishery  consisting  of  sablefish.  Dover 
sole,  arrowtooth  flounder,  and 
thomyheads. 

Because  the  nontrawl  fishery  is 
primarily  a  target  fishery  for  sablefish. 
incidental  catches  of  that  species  are 
not  a  problem  for  most  fixed  gear 
fishermen.  Also,  most  sablefish  caught 
with  nontrawl  gear  are  frozen,  and 
maintenance  of  a  year-long  supply  can 
be  achieved  even  if  the  fishery  is  not 
active.  However,  the  commerical 
vertical  hook  and  line  and  California  set 
net  fisheries  rely  on  small  amounts  of 
sablefish  and  operate  later  in  the  year.  If 
the  nontrawl  allocation  is  reached,  these 
fisheries  must  discard  their  catch  of 
sablefish  as  was  the  case  in  1988.  In 
1969,  a  100  pound  trip  limit  will  be 
imposed  on  the  date  necessary  to  avoid 
reaching  the  nontrawl  allocation  in 
order  to  sustain  these  small  fisheries  as 
long  as  possible  during  the  year. 

The  GMT  will  monitor  landings  and 
recommend  trip  limit  changes  necessary 
to  meet  the  trawl  and  nontrawl 
allocations.  Additional  fishing 
restrictions  may  be  imposed  if  needed  to 
avoid  exceeding  these  allocations, 
minimize  discards,  and  provide  for 
equitable  use  of  the  resource. 

The  600  mt  within  the  OY  range 
(ia400-ll,000  mt]  are  available  to 
accommodate  uncertainties  in  landings 
projections,  enable  some  small  fisheries 
that  operate  later  in  the  year  to  land 
small  amounts  of  sablefish  after  gear 
allocations  have  been  reached,  and 
allow  for  landings  of  sablefish  caught 
incidentally  while  fishing  for  other 
spedes.  However,  if  total  landings  reach 
11.000  mt  the  upper  end  of  the  OY 
range,  all  further  landings  of  sablefish 
will  be  prohibited. 

Trip  limits  on  sablefish  smaller  than 
22  inches  (total  length)  have  been 
imposed  since  1983  to  reduce  the 
likelihood  of  biological  stress  which  is 
expected  if  landings  of  juvenile 
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sablefish  are  not  curtailed.  Markets  for 
small  sablefish  have  been  strong  and  the 
overharvest  of  juvenile  fish  which 
become  the  future  brood  stock  could 
occur  if  no  size  limit  were  imposed 
These  limits  are  designed  to  minimize 
discards  and  the  likelihood  of  biological 
stress. 

The  5,000  pound  trip  limit  for  trawl- 
caught  sablefish  smaller  than  22  inches, 
in  effect  since  April  27, 1987  (52  FR 
15726),  is  continued  in  1980.  This  limit  is 
induded  in  the  overall  trawl  trip  limit  so 
that  under  the  1.000  pound  landing 
restriction,  all  sablefish  may  be  smaller 
than  22  inches,  and  under  the  45  percent 
deepwater  complex  limit  no  more  than 
5,000  pounds  of  sablefish  may  be 
smaller  than  22  inches. 

Similarly,  the  nontrawl  trip  limit  of 
1,500  pounds  or  three  percent 
whichever  is  greater,  for  sablefish 
smaller  than  22  inches,  implemented 
August  3, 1988  (53  FR  29480.  August  5, 
1988),  will  remain  in  effect  in  1989. 
When  the  100  pound  trip  limit  is 
imposed  on  nontrawl  landings  later  in 
1989,  the  size  limit  will  no  longer  apply. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Coundl's 
recommendations  and,  pursuant  to 
663.22(a)(3),  herein  adjusts  the 
management  measures  at  663.27(b)(3)  as 
follows: 

(1)  1989  Management  Goal.  The 
sablefish  fishery  will  be  managed  to 
achieve  10,400  mt  the  low  end  of  the  OY 
range  of  10.400-11,000  mt  in  1989.  If 
11,000  mt  (the  upper  end  of  the  OY 
range)  is  reached,  further  landings  of 
sablefish  will  be  prohibited  until 
January  1, 1990. 

(2)  Makah  Tribal  Fishery.  Twenty-two 
metric  tons  is  set  aside  for  the  Makah 
Indian  tribe.  This  amount  is  not  a  quota 
and  landings  by  the  Makah  tribal  fishery 
will  not  be  prohibited  unless  11,000  mt 
of  sablefish  have  been  landed 

(3)  Gear  Allocations.  After  22  mt  for 
the  Makah  Indian  tribe  is  subtraded  for 
10,400  mt,  the  remaining  10.378  mt  is 
allocated  to  two  gear  groups,  52  percent 
(5.397  mt)  to  trawl  and  48  percent  (4.981 
mt]  to  nontrawl  landings  in  1989. 

(4)  Trip  and  Size  Limits. 

(a)  Trawl  gear,  (i)  For  trawl-caught 
sablefish,  no  more  than  1,000  pounds  or 
45  percent  of  all  legal  fish  on  board  in 
the  deepwater  complex  (including 
sablefish),  whichever  is  greater,  may  be 
taken  and  retained,  possessed,  or 
landed  per  vessel  per  fishing  trip.  These 
limits  may  be  modified  in  season  to 
achieve  the  trawl  and  nontrawl 
allocations. 

Note. — Forty-five  percent  of  the  deepwater 
complex  (inchiding  sablefish]  is  equivalent  to 
82  percent  of  all  legal  fish  on  board  in  the 
deepwater  complex  other  than  sablefish. 


(A)  "Deep  water  complex"  means 
sablefish  [Anoplopoma  fimbria],  Dover 
sole  [Microstomus  pacificus), 
thomyheads  [Sebastohbus  spp.),  and 
arrowtooth  flounder  [Atheresthes 
stomias). 

(B)  Legal  fish  means  groundfish  taken 
and  retained,  possessed,  or  landed  in 
accordance  with  the  provisions  of  50 
CFR  Part  663,  the  Magnuson  Act,  any 
notice  issued  under  subpart  B  of  Part 
663,  or  any  other  regulation  or  permit 
promulgated  under  the  Magnuson  Act. 

(ii)  Of  those  sablefish  taken  with 
trawl  gear  under  paragraph  (2)(a)(i) 
above,  no  more  than  5.000  pounds  of 
sablefish  smaller  than  22  inches  (total 
length)  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  per 
fishing  trip. 

(b)  Nontrawl  gear.  No  more  than  1,500 
pounds  or  three  percent  whichever  is 
greater,  of  sablefish  smaller  than  22 
inches  (total  length)  caught  with 
nontrawl  gear  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  per  fishing  trip. 

(c)  Total  length  is  measured  from  the 
tip  of  the  snout  (mouth  closed)  to  the  tip 
of  the  tail  (pinched  together]  without 
mutilation  of  the  fish  or  the  use  of 
additional  force  to  extend  the  length  of 
the  fish. 

(d)  For  processed  ("headed") 
sablefish,  (i)  the  minimum  size  limit  is 
15.5  inches  measured  fi-om  the  origin  of 
the  first  dorsal  fin  (where  the  front 
dorsal  fin  meets  the  dorsal  surface  of  the 
body  dosest  to  the  head)  to  the  tip  of 
the  upper  lobe  of  the  tail;  the  dorsal  fin 
and  tail  must  be  left  intact  and. 

(ii)  the  product  recovery  ratio  (PRR) 
established  by  the  state  where  the  fish 
is  or  will  be  landed  is  used  to  convert 
the  processed  weight  to  round  weight 
for  purposes  of  applying  the  trip  limit. 

Note. — ^The  Federal  trip  limit  for  processed 
("headed")  sablefish  is  based  on  the  product 
recovery  ratios  (PRRs)  used  by  Washington, 
Oregon,  or  California,  as  in  the  past.  It  should 
be  noted  that  the  state  PRRs  may  differ  and 
fishermen  should  contact  fishery  enforcement 
officials  in  the  state  where  the  fish  will  be 
landed  to  determine  that  state's  official  PRR. 

(e)  No  sablefish  may  be  retained 
which  is  in  such  condition  that  its  length 
has  been  extended  or  cannot  be 
determined  by  the  methods  stated 
above. 

(5)  The  fishery  management  area  for 
this  species  is  the  exclusive  economic 
zone  off  the  coasts  of  Washington, 
Oregon,  and  California  between  3  and 
200  nautical  miles  offshore,  and 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 


and  Mexico.  However,  all  sablefish 
possessed  0-200  nautical  miles  offshore, 
or  landed  in.  Washington.  Oregon,  or 
California  are  persumed  to  have  been 
taken  and  retained  from  0-200  nautical 
miles  offshore  Washington,  Oregon,  or 
California  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(6)  Pursuant  to  5  663.22(a)(3),  the 
management  measures  at  S  663.27(b)(3) 
are  adjusted  until  further  notice. 

(7)  Nontrawl  (fixed)  gear  includes  set 
nets  (gill  and  trammel  nets),  traps  or 
pots,  longlines.  commercial  vertical 
hook-and-Une  gear,  troll  gear. 

(8)  Trawl  gear  includes  bottom  trawls, 
roller  or  bobbin  trawls,  pelagic  trawls, 
and  shrimp  trawls. 

(9)  All  weights  and  percentages  of  fish 
on  board  are  based  on  round  weights.  If 
sablefish  are  processed,  refer  to 
paragraph  (2)(d)  for  conversion  to  round 
weight. 

Inseason  Adjustments 

At  subsequent  meetings,  the  Council 
will  review  the  best  data  available  and 
recommend  modifications  to  these 
management  measures  if  appropriate. 
The  Council  intends  to  examine  the 
progress  of  these  fisheries  during  the 
year  in  order  to  avoid  overfishing  and  to 
extend  the  fisheries  as  long  as  possible 
throughout  the  year. 

Other  Fisheries 

Retention  of  widow  rockfish.  Pacific 
ocean  perch,  the  Sebastes  complex,  and 
sablefish  by  foreign  fishing  or  foreign 
processing  vessels  is  limited  by 
incidental  percentage  limits  established 
under  50  CFR  611.70. 

U.S.  vessels  operating  under  an 
experimental  fishing  permit  issued 
under  50  CFR  663.10  also  are  subject  to 
these  restrictions  unless  otherwise 
provided  in  the  permit 

Landings  of  groundfish  in  the  pink 
shrimp,  spot  and  ridgeback  prawn 
fisheries  are  governed  by  regulations  at 
50  CFR  663.28.  If  fishing  for  groundfish 
and  pink  shrimp,  spot  or  ridgeback 
prawns  in  the  same  fishing  trip,  the 
groundfish  restrictions  in  this  notice 
apply. 

Classification 

The  determination  to  impose  these 
fishing  restrictions  is  based  on  the  most 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director,  Northwest 
Region  (see  ADDRESSES)  during 
business  hours  until  the  end  of  the 
comment  period. 
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An  Enviroiunental  Impact  Statement 
(EIS)  was  prepared  for  the  FMP  in  1982 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
alternative  and  environmental  impacts 
of  the  1980  Notice  of  Fishing  Restrictions 
are  not  significantly  different  than  those 
considered  in  the  EIS  for  the  FMP. 
Therefore  this  action  is  categorically 
excluded  from  the  NEPA  requirements 
to  prepare  an  Environmental 
Assessment  in  accordance  with 
paragraph  5a(3)  of  the  NOAA  Directives 
Manual  02-10  because  the  alternatives 
and  their  impacts  have  not  changed 
significantly.  This  action  does  not 
contain  new  collection  of  information 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  and 
does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612.  This  action  is  covered  by  the 
Regulatory  Flexibility  Analysis  (RFA) 
prepared  for  the  authorizing  regulations 
at  SO  CFR  663.22  and  663.23.  and 
therefore  fulfills  the  requirements  of 
Executive  Order  12291.  A  copy  of  the 
RFA  may  be  obtained  at  the  addresses 
hsted  above. 

Section  663.23  of  the  groundfish 
regulations  states  that  the  Secretary  will 
publish  a  notice  of  action  reducing 
fishing  levels  in  proposed  form  unless  he 
determines  that  prior  notice  and  public 
review  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest. 
Section  663.23  also  states  that  any 
notice  issued  under  this  section  will  not 
be  effective  until  30  days  after 
publication  in  the  Federal  Register, 
unless  the  Secretary  finds  and  publishes 
with  the  notice  good  cause  for  an  earlier 
effective  date.  Prompt  action  to  limit 
these  fishing  rates  is  necessary  to 
protect  the  widow  rockfish,  Sebastes 
complex.  Pacific  ocean  perch,  and 
sablefish  stocks  and  alleviate  the 
necessity  for  fishery  closures  before  the 
end  of  1989.  If  unrestricted,  landings 
unquestionably  will  result  in  several 
ABCs  being  exceeded  in  1989.  increasing 
the  likelihood  of  biological  stress  on 
those  stocks.  Consequently,  further 
delay  of  these  actions  is  impracticable 
and  contrary  to  the  pubhc  interest,  and 
there  is  good  cause  to  take  these  actions 
in  final  form  effective  January  1, 1989. 

The  public  has  had  opportimity  to 
comment  on  these  management 
measures.  The  public  participated  in  the 
Groundfish  Select  Group,  GMT, 
Groundfish  Advisory  Subpanel.  and 
Council  meetings  in  October  and 
November  1988  that  generated  the 


management  actions  endorsed  by  the 
Council  and  the  Secretary.  Further 

public  comments  will  be  accepted  for  15 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

The  restrictions  in  this  notice  will 
remain  in  effect  until  rescinded, 
modified,  or  suspended. 

List  of  Subjects  in  50  CFR  Parts  663  and 
611 

Administrative  practice  and 
procedure,  Fisheries.  Fishing,  Foreign 
relations. 

Autliority:  16  U.S.C.  1801  et  seq. 

Dated:  December  30. 1988. 
Joe  P.  Clem, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-30286  Filed  12-30-88  4:54  pm] 
WUJNQ  COOC  MW-St-M 

50  CFR  Part  642 
[Docket  No.  8112«-«226] 

Coastal  Migratory  Pelagic  Resources 
of  the  Quif  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  closes  the  commercial 
fishery  in  the  exclusive  economic  zone 
(EEZ)  for  king  mackerel  from  the  Gulf 
migratory  group  in  the  eastern  zone.  The 
Secretary  has  determined  that  the 
commercial  quota  for  Gulf  group  king 
mackerel  from  the  eastern  zone  will  be 
reached  on  December  30, 1988.  This 
closure  is  necessary  to  protect  the  Gulf 
king  mackerel  resource. 
EFFECTIVE  DATE:  Closure  is  effective  at 
12:01  a.m.,  local  time,  December  31, 1988. 
until  12:00  p.m.  (midnight)  local  time, 
June  30. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharies.  813-893^3722. 
SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic,  as 
amended,  was  developed  by  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
is  implemented  by  regulations  at  50  CFR 
Part  642.  Regulations  effective  July  1. 
1968.  implemented  catch  limits 
recommended  by  the  Councils  for  the 
Gulf  migratory  group  of  king  mackerel 
for  the  current  fishing  year  (July  1. 1988, 
through  June  30, 1989).  Those  regulations 


set  the  commercial  allocation  at  1.09 
million  pounds  divided  into  quotas  of 
0.75  million  pounds  for  the  eastern  zone 
and  0.34  million  pounds  for  the  western 
zone  (53  FR  25611,  July  8. 1988).  From 
November  1  through  March  31.  the 
management  area  for  the  Gulf  migratory 
group  of  lung  mackerel  extends  in  the 
EEZ  from  the  Mexico/United  States 
border  to  a  line  extending  directly  east 
from  the  Volusia/Flagler  County,  Florida 
boundary  29''25'N.  latitude).  From  April 
1  through  October  31,  the  management 
area  extends  in  the  EEZ  from  the 
Mexico/United  States  border  to  a  line 
extending  directly  west  from  the 
Monroe/Collier  County,  Florida 
boundary  (25°48'N.  latitude).  The 
boundary  between  the  eastern  and 
western  zones  is  a  line  extending 
directly  south  fix)m  the  Florida/Alabama 
boundary  (87*31'06"W.  longitude). 

Under  S  642.22(a),  the  Secretary  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  allocation  or  quota  has  been  reached, 
or  is  projected  to  be  reached,  by 
publishing  a  notice  in  the  Federal 
Register.  The  Secretary  has  determined 
that  the  commercial  quota  of  0.75  miUion 
pounds  for  Gulf  migratory  group  of  king 
mackerel  in  the  eastern  zone  will  be 
reached  on  December  30, 1988.  Hence, 
the  commercial  fishery  for  Gulf  group 
king  mackerel  from  the  eastern  zone  is 
closed  effective  12:01  a.m.,  on  December 
31, 1988,  through  June  30, 1989.  the  end 
of  the  fishing  year. 

The  Secretary  previously  determined 
that  the  commercial  quota  of  0.34  million 
pounds  of  king  mackerel  for  the  western 
zone  was  reached  on  December  2, 1988, 
and  closed  this  segment  of  the  fishery  on 
December  3, 1988  (53  FR  49323, 
December  7, 1988).  He  also  previously 
determined  that  the  recreational 
allocation  of  2.31  million  pounds  for  Gulf 
migratory  group  king  mackerel  was 
reached  on  December  16, 1988.  The 
recreational  bag  limit  for  this  group  was 
reduced  to  zero  on  December  17, 1988 
(53  FR  51280),  December  21, 1988). 

With  closure  of  the  commercial       I 
fishery  in  the  eastern  zone,  all 
commercial  and  recreational  fisheries  in 
the  EEZ  for  Gulf  migratory  group  king 
mackerel  are  closed  through  June  30, 
1989.  During  the  closure.  Gulf  migratory 
group  king  mackerel  may  not  be 
harvested  from  or  possessed  in  the  EEZ 
and  may  not  be  purchased,  bartered, 
traded,  or  sold.  The  latter  prohibition 
does  not  apply  to  trade  in  king  mackerel 
harvested,  landed,  and  bartered,  traded, 
or  sold  prior  to  the  closure  and  held  in 
cold  storage  by  a  dealer  or  processor. 


•^Aj!A^'^   •^■OC 


Federal  Register  /  Vol.  54,  No.  3  /  Thursday.  January  5.  1989  /  Rules  and  Regulations  307 


Other  Matters 

This  action  is  required  by  50  CFR 
642.22(a)  and  compUes  with  E.0. 12291. 

Authority:  16  U.S.C.  1801  et  seq. 
List  of  Subject  in  50  CFR  in  Part  642 

Fisheries,  Fishing. 
|oeP.  Clem, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-30270  Filed  12-30-88:  4:58  pml 
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Proposed  Rules 


Federal  Register 

Vol.  54.  No.  3 

Thursday.  January  5.  1989 


TWs  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  pubiic  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  part)ctpate  in  the  rule 
making  prior  to  ttw  adoption  of  the  final 
rules. 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[Rel.  Na  33-M11:  FN*  Na  87-4-M] 

Ragutation  D  RavWoiw  to  Accradltad 
InvMtor  Daflnition 

aqcncy:  Securities  and  Exchange 

Conunission. 

ACTKHft  Notice  of  proposed  rulemaking. 

SUMMAMV:  The  Commission  is 
reproposing  for  comment  an  amendment 
to  the  definition  of  "accredited  investor" 
for  purposes  of  the  section  4(6]  and 
Regulation  D  exemptions  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  (the  "Securities 
Act")  to  include  those  plans  established 
and  maintained  by  the  governments  of 
the  states  and  their  political 
subdivisions,  as  well  as  their  agencies 
and  instrumentalities,  for  the  benefit  of 
their  employees,  that  have  total  assets 
in  excess  of  $5  million. 
DATC  Conmients  must  be  received  on  or 
before  February  6, 1989. 
AOOMtMIS:  All  conmiunications  on  this 
matter  should  be  submitted  in  triplicate 
to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Comments  should  refer  to  File  No. 
S7-4-86  and  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  NW..  Washington,  DC 
20549. 
FOA  RJRTHtR  INFORMATION  CONTACT: 

Richard  K.  Wulff  or  William  E.  Toomey. 
(202)  272-2644,  Office  of  Small  Business 
Policy,  Division  of  Corporation  Finance. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549. 

tUFPUMINTARY  INFORMATION:  On 
March  3, 1988,  the  Commission 
published  for  comment  *  a  number  of 


proposed  revisions  to  Regulation  D,'  the 
limited  offering  exemptive  provisions 
from  the  registration  requirements  of  the 
Securities  Act.*  Today,  the  Commission 
is  reproposing  an  amendment  to  the 
definition  of  "accredited  investor"  to 
broaden  the  number  of  employee  benefit 
plans  subject  to  that  definition. 

I.  Proposed  Amendments  to 
Regulation  D 

In  the  March  Release,  the  Conunission 
proposed  to  amend  Rules  215  and  501  to 
specifically  include  in  the  term 
"accredited  investor"  certain  plans 
established  and  maintained  by  the 
governments  of  the  states  and  their 
political  subdivisions,  as  well  as  by  their 
agencies  and  instrumentalities,  for  the 
benefit  of  their  employees.*  As 
proposed,  a  plan's  eligibility  would  turn 
on  two  factors.  First,  the  trustee  of  the 
plan  would  have  to  be  a  bank,  savings 
and  loan  association,  insurance 
company  or  registered  investment 
adviser.  Second,  the  plan  would  have  to 
impose  standards  of  fiduciary 
responsibility  similar  to  those 
established  by  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA").* 

Virtually  all  of  the  commenters  " 
objected  to  one  or  both  of  the  conditions 


■  Release  No.  33-0759  (March  3. 1968)  [53  FR  7870) 
(ths  "March  RaleaM").  FIfty-aix  comment  letter* 


were  received.  Tbeee  letter*  and  a  tummary  of  the 
comment*  (File  No.  S7-4-88)  1*  available  for  public 
inapection  and  copying  at  the  Commitiion'i  Public 
Reference  Room  in  Washington.  DC 

*  17  CFR  23asoi-23asoe. 
*nU.S.C. 77a  at seq. 

*  The  definition  of  "accredited  invettor"  I*  the 
•ame  for  both  lection  4(6)  and  Regulation  D 
trantaction*.  Section  2(15)  of  the  Secuhtie*  Act  and 
Rule  215. 17  CFR  230.215  provide  the  identical  liating 
of  inve*tort  aa  Rule  501(a).  Amendments  also  are 
being  made  to  Rule  215  to  maintain  this  consistency. 

»  29 use.  1104-1107. 

*  These  commenlert  included  15  state 
representatives,  specifically  the  California  Public 
Employees  Retirement  System.  California  State 
Teacher*  Retirement  System.  City  of  Chicago 
Policemen's  Annuity  and  Benefit  Fund.  City  of  Los 
Angeles  Department  of  Pensions.  Houston  Firemen's 
Relief  and  Retirement  Fund.  Illinois  State  Board  of 
Investment,  Kentucky  Retirement  System.  Los 
Angeles  County  Employees  Retirement  Association. 
Los  Angeles  Unified  School  District  Annuity 
Reserve  Fund.  Public  Employees  Retirement 
Association  of  Colorado.  San  Francisco  City  and 
County  Retirement  System,  Treaaurer  of  the  Slate  of 
Connecticut,  Comptroller  of  the  State  of  New  York, 
Attorney  General  of  the  State  of  Wiaconsin,  and  the 
State  of  Wisconsin  Investment  Board. 


proposed  by  the  Commission  as 
qualifications  for  eligible  governmental 
plans.  The  commenters  indicated  that 
most  plans  intended  to  be  covered  by 
the  revisions  would  be  unable  to  satisfy 
the  criteria.  The  commenters  noted  that 
in  general  none  of  the  proposed 
permissible  fiduciaries  currently  are 
trustees  of  state  trust  funds,  and  that 
local  law  generally  does  not  permit 
these  entities  to  be  trustees  for 
governmental  plans.  The  commenters 
stated,  however,  that  governmental 
plans  are  managed  by  highly 
sophisticated  persons  whose 
qualifications  would  match  those-of  the 
institutions  hsted  in  the  Commission's 
proposal. 

With  respect  to  prohibited 
transactions  under  ERISA,  the 
commenters  noted  that  their  plans  are 
governed  by  local  laws  which  may  insist 
upon  certain  local  investments  which 
are  not  permissible  under  ERISA.  In 
general,  the  commenters  suggested  that 
trying  to  superimpose  ERISA  standards 
on  state  plans  would  be  troublesome.  It 
also  was  noted  that  ERISA  was  enacted 
to  deal  with  abuses  in  the  governance  of 
private  employee  plans  and  not  with 
governmental  plans,^  leading  some 
commenters  to  conclude  that  Congress 
believed  that  state  and  local 
governments  are  best  able  to  determine 
the  appropriate  method  to  protect  the 
pension  rights  of  their  own  employees. 
This  position  also  protects  the  federal 
government  from  making  di^icult 
determinations  as  to  appropriate 
investment  standards,  given  the  myriad 
of  different  approaches  taken  by  the 
states  in  this  area,  which  include 
detailed  state  regulation,  legal 
investment  lists  and  legislative 
directives.* 

The  Commission  has  determined  to 
repropose  an  amendment  which  would 
accredit  plans  established  and 
maintained  by  the  governments  of  the 
states  or  their  political  subdivisions,  as 
well  as  their  agencies  and 
instrumentalities,  for  the  benefit  of  their 
employees  if  the  plan  has  total  assets  in 
excess  of  $5  million.  In  using  a  $5  milhon 


'  H.R.  Rep.  93-533. 93d  Cong..  1st  Sess.  (1974). 
U.S.  Code  Cong,  k  Admin.  News  at  4639. 

•  See  generally  Zom.  Small  Business  Barriers: 
Public  Pension  Investment  Restrictions  And  Small 
Business  Capital,  ch.  II  (1965).  This  report  was 
prepared  by  the  Government  Finance  Research 
Center,  Government  Finance  Officers  Associatioa 
and  is  contained  in  File  No.  S7-4-68. 
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total  assets  standard,  the  amendment 
places  these  governmental  plans  on  an 
equal  footing  with  plans  subject  to 
ERISA. 

II.  NASAA  Cooperation 

In  the  proposing  release,  the 
Commission  acknowledged  the 
cooperation  of  the  North  American 
Securities  Administrators  Association, 
Inc.  ("NASAA").»  Regulation  D  serves 
as  the  basis  for  the  Uniform  Limited 
Offering  Exemption  ("ULOE"),*"  an 
official  policy  guideline  of  NASAA." 
The  Commission  understands  that 
NASAA's  Small  Business  Capital 
Formation  Committee  will  consider  the 
amendments  proposed  by  the 
Commission  today,  if  they  are  adopted, 
with  a  view  to  recommending  parallel 
changes  to  ULOE.  NASAA's  continuing 
cooperation  in  these  matters  is 
appreciated  and  serves  the 
Congressional  design  estabhshed  by 
section  19(c)  of  the  Securities  Act.** 

m.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  Regulation  D  proposal.  The  analysis 
notes  that  the  adtlition  of  plans  with 
total  assets  in  excess  of  $5  million 
estabhshed  and  maintained  by  the 
governments  of  the  states  and  their 
pohtical  subdivisions,  as  well  as  their 
agencies  and  instrumentalities,  for  the 
benefit  of  their  employees  to  the 
definition  of  accredited  investor,  will 
increase  the  number  of  persons  to  whom 
small  issuers  may  sell  their  securities  in 
reliance  on  the  exemptions  from 
registration  provided  by  Rules  505  and 
506  of  Regulation  D  and  by  section  4(6) 
of  the  Securities  Act. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained 
from  Twanna  Young  in  the  Office  of 
Small  Business  Policy,  Division  of 
Corporation  Finance,  U.S.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington,  DC  20549. 

IV.  Cost-Benefit  Analysis 

As  an  aid  in  the  evaluation  of  the 
costs  and  benefits  of  these  proposals, 
the  Commission  requests  the  views  and 


*  NASAA  is  an  association  of  the  securitie* 
commissioners  of  each  of  the  SO  states,  the  District 
of  Columbia,  Puerto  Rico  and  several  of  the 
Canadian  provinces. 

>»  CCH  NASAA  Rep.  1 6201  at  6101. 

'  ■  An  ofRcial  policy  guideline  represents 
endorsement  of  a  principle  which  NASAA  believe* 
ha*  general  application.  NASAA  has  no  power  to 
enact  legislation,  promulgate  regulations  or 
otherwise  bind  the  legislatures  or  administrative 
agencies  of  its  members. 

'»15US.C77s(c). 


Other  supporting  information  from  the 
public.  It  appears  to  the  Commission 
that  the  proposal,  if  adopted,  would 
work  significant  cost  savings  for  issuers 
using  Regulation  D  without 
compromising  investor  protection. 

V.  Statutory  Basis.  Text  of  Amendments 
and  Authority 

The  amendments  to  the  Commission's 
rules  are  being  proposed  pursuant  to 
sections  2(15).  3(b).  4(2).  4(6).  19(a)  and 
19(c)  of  the  Securities  Act 

List  of  Subjects  in  17  CFR  Part  230 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read,  in  part  as  follows: 

AutlwMity:  Sections  230.100  to  23ai74 
issued  under  Sec.  19,  48  Stat  85  as  amended; 
15  U.S.C.  778.  *  *  *. 

2.  Section  230.215  is  proposed  to  be 
amended  by  revising  paragraph  (a)  as 
follows  (the  introductory  text  is 
republished): 

S230.21S    Accredited  Investor. 

The  term  "accredited  investor"  as 
used  in  section  2(15)(ii)  of  the  Securities 
Act  of  1933  (15  U.S.C.  77b(15)(ii))  shall 
include  the  following  persons: 

(a)  Any  savings  and  loan  association 
or  other  institution  specified  in  section 
3(a)(5)(A)  of  the  Act  whether  acting  in 
its  individual  or  fiduciary  capacity;  any 
broker  or  dealer  registered  pursuant  to 
section  15  of  the  Securities  Exchange 
Act  of  1934;  any  plan  established  and 
maintained  by  a  state,  its  political 
subdivisions,  or  any  agency  or 
instrumentality  of  a  state  or  its  political 
subdivisions  for  the  benefit  of  its 
employees,  if  such  plan  has  total  assets 
in  excess  of  $5,000,000;  an  employee 
benefit  plan  within  the  meaning  of  Title 
I  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  if  the  investment 
decision  is  made  by  a  plan  fiduciary,  as 
defined  in  section  3(21)  of  such  Act 
which  is  a  savings  and  loan  association, 
or  if  the  employee  benefit  plan  has  total 
assets  in  excess  of  $5,000,000  or,  if  a 
self-directed  plan,  with  investment 
decisions  made  solely  by  persons  that 
are  accredited  investors; 


3.  Section  230.501  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  as 
follows: 

§  230.501    Definitions  and  tenns  used  In 
Regulation  0. 

«        *        *        *        * 

(a)  *  *  * 

(1)  Any  bank  as  defined  in  section 
3(a)(2)  of  the  Act  or  any  savings  and 
loan  association  or  other  institution  as 
defined  in  section  3(a)(5)(A)  of  the  Act 
whether  acting  in  its  individual  or 
fiduciary  capacity:  any  broker  or  dealer 
reqistered  pursuant  to  section  15  of  the 
Securities  Exchange  Act  of  1934; 
insurance  company  as  defined  in  section 
2(13)  of  the  Act  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  or  a  business 
development  company  as  defined  in 
section  2(a)(48)  of  that  Act;  Small 
Business  Investment  Company  licensed 
by  the  U.S.  Small  Business 
Administration  imder  section  301  (c)  or 
(d)  of  the  Small  Business  Investment  Act 
of  1958;  any  plan  established  and 
maintained  by  a  state,  its  political 
subdivisions,  or  any  agency  or 
instrumentality  of  a  state  or  its  political 
subdivisions  for  the  benefit  of  its 
employees,  if  such  plan  has  total  assets 
in  excess  of  $5,000,000;  employee  benefit 
plan  within  the  meaning  of  the 
Employee  Retirement  Income  Seciunty 
Act  of  1974  if  the  investment  decision  is 
made  by  a  plan  fiduciary,  as  defined  in 
section  3(21)  of  such  Act.  which  is  either 
a  bank,  savings  and  loan  association, 
insurance  company,  or  registered 
investment  adviser,  or  if  Uie  employee 
benefit  plan  has  total  assets  in  excess  of 
$5,000,000  or.  if  a  self-directed  plan,  with 
investment  decisions  made  solely  by 
persons  that  are  accredited  investors; 
***** 

By  the  Commission. 

December  20. 1988. 

Jonatliaii  G.  Katz, 

Secretary. 

(FR  Doc.  89-219  Filed  1-4-89;  8:45am| 
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Regulation  D;  Independent 
Exemptions  From  Registration 
Requirements 

agency:  Securities  and  Exchange 
Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  is 
reproposing  for  comment  revisions  to 
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certain  of  dxa  ihIm  ooapriaing 
Regulation  D,  a  ragulation  whicfa 
provides  three  independent  exemptions 
from  the  regiatratlon  requirementfl  of  the 
SeoiritiM  Act  of  1939  (ttie  '*S«curitiM 
Act")  for  certain  limited  offerings  of 
■ectihties.  Revisions  are  being 
reproposed  that  would  retain  the  filing 
of  Form  D,  but  eliminate  it  as  a 
condition  to  any  exemption.  Reproposed 
Rule  507  would  disqualify  an  issuer  from 
the  future  use  of  Regulation  D  if  it  had 
been  found  to  have  violated  such  filing 
obligation.  Reproposed  Rule  508  would 
provide  that  an  exemption  from  the 
registration  requiramants  will  be 
available  for  an  offer  or  sale  to  a 
particular  individual  or  entity,  despite 
failure  to  comply  with  a  requirement  of 
Regulation  D,  if  the  requirement  is  not 
designed  to  protect  specifically  the 
complaining  person;  the  failure  to 
comply  is  Ini^gnificant  to  the  offering  as 
a  whole:  and  thece  has  been  a  good  faith 
and  reasonable  attempt  to  con^ily  with 
all  requirements.  Under  reproposed  Rule 
508,  certain  provisions  of  the  regtilation 
would  be  deiemed  significant  to  every 
offering.  Further,  the  reproposed  rule 
specifies  that  every  failure  to  comply  is 
actionable  by  the  Commission.  Changes 
in  those  requirements  designed  to  reflect 
the  "restricted"  character  of  securities 
issued  in  a  Ragulation  D  transaction 
also  are  being  reproposed. 

Additional  new  admendments  to 
Regulation  D  are  being  proposed  to 
change  a  number  of  the  definitional 
provisions,  relating  to  "aggregate 
offering  price",  the  calculation  of  the 
number  of  purchasers,  and  "purchaser 
representative."  Revisions  also  are 
proposed  for  the  informational 
requirements  of  Regulation  D.  Another 
proposal  would  recognize  explicitly  that 
an  offering  which  contains  the  correct 
number  and  sophistication  of  investors 
is  acceptable  even  though  the  issuer  did 
not  have  a  reasonable  basis  to  believe 
that  such  would  be  the  case. 
OATI:  Conunents  must  be  received  on  or 
before  February  21. 1989. 
ADOMS99S:  All  communications  on  this 
matter  should  be  submitted  in  triplicate 
to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commiseion, 
450  Fifth  Sti-eet.  NW..  Washington.  DC 
20549.  Comments  should  refer  to  File  No. 
S7-4-^  and  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Sti^et.  NW.,  Washington.  DC 
20549. 

POM  PURTMIR  INPORMATIOM  CONTACT: 
Richard  K.  Wulff  or  William  E  Toomey, 
(202)  272-2644.  Office  of  Small  Business 
Policy,  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission. 


450  Fifth  Street  NW..  Waahingtoii.  DC 
20649. 


r ANY  mpormation:  On 
March  3, 1968,  the  Commission 
published  for  comment '  a  number  of 
proposals  to  revise  Regulation  D  ',  the 
limited  ofiertog  exemptive  provision 
from  the  registration  requirements  of  the 
Securities  Act '  The  primary  focus  of 
those  proposals  was  to  provide  for  a 
substantial  and  good  faith  standard  for 
compliance  with  the  terms,  conditions 
and  requirements  of  the  regulation.  * 
SpecifkaUy,  the  Commission  proposed 
to  make  the  steps  required  to  assure  the 
"restricted"  status  of  securities  issued  in 
a  Regulation  D  transaction  illustrative 
rather  than  mandatory.  The  filing  of  the 
Fonn  D  *  was  proposed  to  be  eliminated 
as  a  conditi<ra  to  the  exemption,  but 
would  be  retained  as  a  requirement 
under  Regulation  D.  Under  proposed 
new  Rule  507,  failure  to  file  the  Form  D 
in  a  timely  manner  could  result  in 
addition  to  other  usual  remedies  for 
violating  the  Commission's  rules,  in 
disqualification  from  the  future  use  of 
Reg^tion  D  by  issuers  found  to  have 
violated  the  filing  requirements. 
Proposed  new  Rule  508  provided  that 
isolated  and  minor  deviations  from  the 
requirements  of  the  regulations,  which 
occur  desipte  a  good  faith  and 
reasonable  attempt  to  comply,  would 
not  invalidate  an  otherwise  appropriate 
exemptions  from  the  registration 
requirements  of  the  Securities  Act  under 
Regulation  D  *. 

In  response  to  comments  received  on 
the  proposals,  revisions  have  been  mad^ 
to  come  of  the  initial  proposal  and 
additional  proposed  amendments  to 
Regulation  D  have  been  developed.  This 
release  requests  public  comment  on  aU 
of  the  new  and  reproposed  amendments. 

I.  Background 

Regulation  D  and  the  Uniform  Limited 
Offering  Exemption  ( "ULOE")  ^ 


>  RelaM*  Na  33-0759  (Marcli  3.  IflSS)  |S3  FK  7S70| 
(the  "Match  fUie*M "). 
■  17  CFR  23a601-Z3(LSaS. 
*UVS.C77»eltaq. 

*  Commentaton  have  baeo  suMeituig  that  the 
Commiulon  adopt  luch  a  itandard  for  tome  time. 
Se«.  t.8M  SohaaMer.  and  Zail.  Section  12(1)  and  the 
Imparhet  BxMnpl  Tranaaction:  The  Ptopoaed  I S I 
Defenaa.  M  Boa.  Law.  KHl  (1973). 

•  17  CFR  23Q.saa 

'llie  Conuniition  received  M  comment  letter* 
with  regard  to  the  propoiaU  published  lait  March. 
The  comnMM  letlara,  ■  nimmery  of  tiioae  ooffimentt 
and  Mnaiahai  of  wtouf  »taff  diicuaaioa* 
regardiag  Um  propoaala  (Fiie  No.  S7-4-S8|  ar« 
avaiUbl*  for  public  tnapection  and  copying  at  the 
Commlfsion'i  Pulilic  Referenca  Room  In 
Washingtoa  DC 

'  CCH  NASAA  Rep.  loan  at  6101. 


represent  a  successful  prtxhict  of  a 
partnership  between  the  Commissioo 
and  the  states  to  maximize  uniformity 
between  the  federal  and  state  systems 
of  securities  regulation.*  Regulation  D  is 
an  important  feature  of  ULOE  which 
has  been  adopted  in  one  form  or 
{mother,  or  in  an  exemption 
substantially  similar  to  Regulation  D  in 
36  of  the  states.  ULOE  is  an  official 
policy  guideline  of  die  North  American 
Securities  Administrators  Association. 
Inc.  ("NASAA").*  It  was  published  in 
1983  as  a  significant  step  forward  in 
coordinating  state  and  federal 
exemptions  from  registration — similar  to 
the  coordination  permitted  by  many 
states  with  the  federal  registration  of 
securities  process.  As  a  part  of  die 
partnership,  the  Commission  staff 
coordinates  its  interpretations  of 
Regulation  D  with  NASAA's 
interpretations  of  ULOE  All  changes  in 
Regulation  D  to  date  have  been 
endorsed  by  NASAA  and  made  a  part  of 
ULOE'o 

In  response  to  the  Commission's 
request  for  comment  in  the  March 
Release,  a  number  of  states '  *  and 
NASAA  voiced  substantial  opposition 
to  proposed  Rules  507  and  508  and  the 
proposal  to  eliminate  the  filing  of  Form 
D  as  a  condition  to  a  Regulation  D 
exemption.  The  states  expressed 
concern  over  the  effect  that  adoption  of 
the  pr(^K>sal8  would  have  on  their 
enforcement  efforts  with  respect  to 
unlawful  unregistered  distributions  of 
securities  and  the  potential  impairment 
of  private  rights  of  action  by  persons 
directly  affected  by  failures  in 
compliance  with  specific  Regulation  D 
provisions.  Others,  including  several  bar 
associations.  *  *  commented  in  favor  of 


•  Sectian  ia(c)  of  the  Secuitie*  Act  IS  U&C 
77MC). 

*  NASAA  b  an  aaaociation  of  the  aecuritief 
commissioner*  of  eich  of  the  SO  state*,  the  District 
of  Columtria.  Puerto  Rico  and  several  of  the 
Canadian  province*.  An  official  policy  guideline 
represents  endorsement  of  a  principle  which 
NASAA  t>eUeves  to  have  general  application. 
NASAA  ha*  no  power  to  enact  legislation, 
promulgate  regulations  or  otherwise  bind  the 
legislature*  or  administrative  agencia*  of  it* 
member*. 

*•  Releaae  No.  33-6437  (November  IB.  IflSZ)  (47  FR 
54704):  Rel«a*e  No.  33-0603  (October  2. 1966)  (51  FR 
36305):  Releaee  No.  33-6758  (March  3. 1968)  (S3  FR 
7866). 

'  ■  Alabama.  California.  Idaho.  Maryland. 
Maa*achu*ett*.  Michigaa  Mi«al*nppi.  MiMouti 
New  |er*ey.  Ohio.  Pennsylvania.  South  Dakota 
Texas,  Waahiiiston,  Wiaooasin. 

"  B.G..  American  Bar  As*aciatiaa  ChicagB  Bar 
A**ocJatioa. 
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the  proposals,  commending  the 
Commission  for  recognizing  the 
inequities  which  result  from  a  minor, 
technical  deviation  which  harms  no  one 
but  may  create  a  total  rescission  right 
for  all  investors.  These  commenters 
suggested  further  changes  to  the 
proposals  to  make  them  more  usefid. 
Tlie  rule  proposals  published  today 
are  intended  to  address  the  concerns  of 
the  states  and,  to  the  extent  possible, 
the  suggestions  of  the  other  commenters. 
The  proposals  are  supported  by  the 
NASAA  membership,  which  has 
directed  its  Small  Business  Capital 
Formation  Committee  to  draft 
amendments  to  ULOE  which  would 
incorporate  the  amendments,  and, 
where  appropriate,  would  apply  the 
principles  of  the  proposals  to  the 
requirements  of  ULOE  which  are  not 
also  requirements  of  Regulation  D.  The 
Commission  very  much  appreciates  the 
substantial  assistance  of  NASAA  in 
developing  these  proposals. 

n.  New  Proposals 

A.  Definitions 

A  number  of  revisions  are  proposed  to 
the  definitional  provisions  of  Rule  501. 
These  proposals  are  intended  to  clarify 
the  staff's  current  interpretations  of  the 
provisions,  or  to  remove  possible 
ambiguities.  As  proposed,  the  definition 
of  "aggregate  offering  price"  would 
indicate  that  payments  made  in  a 
foreign  currency  are  translatable  into 
U.S.  dollars  at  the  exchange  rate  in 
effect  within  a  reasonable  time  period 
prior  to  or  on  the  date  of  the  sale  of 
securities.  The  definition  also  would  be 
revised  to  indicate  that  valuations  of 
non-cash  consideration  must  be 
reasonable  when  they  are  made. 

The  definition  of  the  manner  in  which 
the  number  of  purchasers  in  a  rule  505  or 
Rule  506  offering  is  calculated  would  be 
clarified.  Present  Rule  501(e)(2]  provides 
that  a  corporation,  partnership  or  other 
entity  shall  be  coimted  as  one 
purchaser.  However,  if  the  entity  was 
formed  tor  the  specific  purpose  of 
acquiring  the  securities  offered,  then 
each  stockholder  or  partner  is  coimted 
as  a  separate  purchaser.  In  such  cases, 
the  proposed  amendment  would  permit 
exclusion  of  certain  purchasers  from  the 
calculation  (e.g.  a  spouse  sharing  the 
same  residence)  in  accord  with  die 
provisions  of  Rule  501(e)(1). 

A  proposed  revision  to  the  definition 
of  a  "purchaser  representative"  would 
adjust  the  time  at  which  material 
conflicts  of  interest  must  be  disclosed  to 
investors,  making  it  a  reasonable  time 
prior  to  purchase,  rather  than  prior  to 
the  purchaser's  acknowledgment  of  the 
purchaser  representative  as  his  agent 


B.  Information  Requirements 

Rule  502(b)  currently  provides  that  no 
specific  information  need  be  furnished  if 
the  issuer  sells  securities  under  Rules 
505  and  506  only  to  accredited  investors. 
However,  if  securities  are  sold  to  any 
purchaser  who  is  not  an  accredited 
investor,  the  information  specified  by 
the  rule  must  be  furnished  to  all 
purchasers.  Under  the  proposed 
revisions,  the  issuer  would  not  be 
required  to  provide  the  specified 
information  to  accredited  investors  even 
where  non-accredited  investors  are 
included  in  the  offering.  Since  the 
current  regulatory  scheme  requires  that 
the  mandated  disclosure  be  provided  to 
each  and  every  investor  even  where  a 
single  unaccredited  investor  purchases, 
a  plaimed  "all  accredited  investor" 
offering  may  have  no  exemption,  even 
for  the  accredited  investors,  where  a 
non-accredited  investor  purchases, 
regardless  of  the  issuer's  careful 
planning.  Thus,  the  possible  right  of 
action  for  the  imaccredited  investor  in 
this  situation  is  preserved  and  the 
accredited  investors  are  in  the  same 
position  they  undoubtedly  believed  they 
were  in  from  the  start,  i.e.,  not  entitled 
to  any  mandated  disclosure.  As  always, 
the  anti-fraud  provisions  of  the  federal 
securities  laws  apply  to  the  transaction 
with  the  accredited  as  well  as  the 
unaccredited  investor. 

As  amended.  Rule  502(b)  would  make 
clear  that  non-accredited  investors  must 
be  advised  of,  and  furnished  upon 
request  all  material  information 
furnished  to  accredited  investors,  rather 
than  all  information  as  presently 
required.  The  amended  rule  would  also 
provide  that  the  required  information 
must  be  furnished  a  reasonable  time 
prior  to  sale.  These  revisions  will 
remove  uncertainties  in  the  present 
language  as  to  whether  non-material 
information  furnished  to  accredited 
investors  must  be  given  to  non- 
accredited  investors  or  whether 
information  must  be  furnished  at  die 
commencement  of  the  offering,  rather 
than  a  reasonable  time  prior  to  sale. 

A  new  provision  would  be  added  to 
Rule  502(b)  to  require  that  written 
disclosure  of  any  limitations  on  the 
resale  of  the  securities  being  purchased 
be  provided  to  unaccredited  investors. 
This  provision  will  ensure  that  all 
unaccredited  investors,  who  are  more 
likely  to  be  imaware  of  transfer 
restrictions,  are  clearly  advised  of  the 
"restricted"  character  of  the  securities 
being  offered  for  sale.*' 


C.  Revisions  to  Rules  504,  505,  and  506 

Rule  504,  the  exemption  available  for 
offerings  of  up  to  $1  million  by  certain 
companies,**  is  proposed  to  be 
amended  to  require  the  issuer  to  deliver 
written  disclosure  to  all  prospective 
purchasers  that  the  securities  caimot  be 
resold  unless  they  are  registered  or  an 
exemption  from  registration  is  available, 
whenever  such  a  prohibition  applies. 
Many  of  the  states  devote  substantial 
efforts  in  the  oversight  of  the  offerings 
which  are  made  in  reliance  upon  Rule 
504.  Their  representatives  have  advised 
that  written  disclosure  of  the  restrictions 
on  resale  would  be  useful  to  both 
investors  and  to  them.  Consequently,  the 
Commission  is  proposing  this  addition  to 
the  provisions  of  Rule  504.  The 
Commission  is  aware  that  the  technical 
definition  of  a  security  may  occasionally 
encompass  financial  arrangements  that 
a  small  business  may  not  realize  pose 
seciuities  law  issues.  In  such  a  case,  the 
issuer,  not  realizing  a  securities  offering 
is  occurring,  may  not  be  aware  of  the 
need  to  give  the  proposed  notice  of 
resale  restrictions.  At  the  same  time,  if 
the  manner  and  amoimt  of  the  offering 
were  otherwise  consistent  with  Rule  504. 
exposing  such  an  issuer  to  public  or 
private  actions  imder  Sections  5  or  12(1) 
might  be  unduly  severe.  Therefore, 
comments  are  specifically  requested  as 
to  whether  it  would  be  sufficient  to 
provide  that  written  disclosure  must  be 
furnished  unless  there  was  no 
reasonable  basis  to  believe  that  resales 
would  be  made.  Comments  are  also 
requested  as  to  whether,  in  addition  to 
or  in  heu  of  the  above,  the  written 
disclosure  requirement  should  not  apply 
for  certain  de  minimis  offerings,  e.g., 
offerings  of  $50,000  or  $100,000  or  less. 

The  Commission  also  proposes  to 
amend  Rules  505  and  506  to  reflect 
expressly  the  staff  interpretations  that 
the  requirements  of  the  rules  are  met 
whether  or  not  the  issuer  had  a 
reasonable  beUef  as  to  the  nimiber  of 
unaccredited  investors,  or  their 
sophistication,  so  long  as  the  number 


"  A  conforming  amendment  also  is  proposed 
with  regard  to  Rule  502(b)(2)(i)(D).  Last  March,  the 
Commission  added  a  new  level  of  disclosure  for 


offerings  of  less  than  S2  million,  see  Release  No.  33- 
6758.  No  change  was  proposed  to  be  made  with 
respect  to  certification  requirements  for  foreign 
issuers  under  Regulation  D.  However,  due  to  a 
failure  to  malce  the  conforming  amendment 
proposed  here,  an  apparent  change  in  the 
requirements  was  made.  The  action  proposed  would 
rectify  the  error 

'*  The  exemption  is  available  for  companies  that 
are  not  subject  to  the  reporting  provisions  of  Section 
13  or  15(d)  of  the  Securities  Exchange  Act  of  1934. 
15  U.S.C.  78m,  78o(d),  but  not  investment  companies 
registered  or  required  to  he  registered  under  the 
Investment  Company  Act  of  1940, 15  U.SC.  SOa-l  el 
seq.  The  exemption  place*  no  limitation  upon  the 
number  of  potential  purchaser*  and  under  certain 
^rcumstance*  permits  general  solicitation*. 
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and  sophistkatioa  requiramenU  are  in 
fact  met 

m.  Raprapouls 

A.  Demonstrating  the  "Restricted" 
Nature  of  Securities 

The  changes  to  Rule  502(d),  which 
provide  limitations  on  resale,  are 
reproposed  substantially  as  published  in 
March.  Under  the  proposed  amendment, 
the  current  listing  of  actions,  required  to 
establish  reasonable  care  to  ensure  that 
purchasers  are  not  underwriters  [i.e., 
purchaser  Inquiries,  written  notifications 
to  purchasers  and  the  legending  of 
securities)  would  become  non-exclusive. 
Thus,  an  issuer  would  be  able  to  show 
the  necessary  reasonable  care  in 
another  fashion. 

B.  Removing  the  Conditions  to  Pile  Form 
D  and  New  Rule  507 

Hie  proposals  to  eliminate  the  Form  D 
filing  requirement  as  a  condition  to  any 
Regulation  D  exemption,  and  the  Rule 
507  disqualification  provisions  are  being 
reproposed  without  change.  Therefore, 
the  Rule  503  requirement  to  file  a  Form 
D  within  15  days  of  the  first  sale  of 
securities  would  remain,  but  no  longer 
be  a  condition  to  any  exemption  under 
Regulation  D.  Rule  507  would  serve  as  a 
disqualification  to  the  use  of  Regulation 
D  for  any  issuer  enjoined  by  a  court  of 
competent  jurisdiction  for  having 
violated  the  filmg  obligation  established 
by  Rule  503.  As  before,  the  Commission 
would  retain  the  authority  to  waive  a 
disqualification  upon  a  sho«ving  of  good 
cause. 

C.  Revised  Proposed  Rule  508 

Rule  506.  as  reproposed.  would 
provide  that  failure  to  comply  with  a 
term,  condition  or  requirement  of 
Regulation  D  would  not  cause  a  loss  of 
the  exemption  for  any  offer  or  sale  to  a 
particular  individual  or  entity  if  the 
person  relying  on  the  exemption 
demonstrates  that  (1)  the  term,  condition 
or  requirement  violated  was  not 
intended  to  protect  the  particular 
individual  of  entity  involved,'*  (2)  the 
failure  to  comply  was  insignificant  to 
the  offering  as  a  whole,  and  (3)  a  good 
faith  and  reasonable  attempt  was  made 
by  the  issuer  to  comply  with  all  of  the 
regulation's  terms,  conditions  and 
requirements.  A  separate  provision  in 
reproposed  Rule  506  provides  that  in 


any  case,  faihire  to  comply  with  any 
term,  condition  or  requirement  of 
Regulation  D  would  be  actionable  by  the 
Commission  '*  regardless  of  the 
significance  of  the  deviation.  The 
proposed  rule  provides  that  the 
conditions  relating  to  dollar  ceilings, 
numerical  purchaser  limits  and  general 
solicitatioo  are  deemed  in  every  case  to 
be  significant  to  a  Regulation  D  oflfering 
as  a  whole,  and  therefore,  not  subiect  to 
the  Rule  506  defense. 

General  solicitation  or  general 
advertising  by  the  issuer  or  any  person 
acting  on  the  issuer's  behalf  is 
prohibited  for  most  offerings  '^  pursuant 
to  Regulation  D.  Inasmuch  as  general 
sohdtation  is  not  defined  in  the  rule,  the 
question  of  whether  or  not  particular 
activities  constitute  a  general 
solicitation  must  always  be  determined 
in  the  context  of  the  particular  facts  and 
circumstances  of  each  case.  Thus,  for 
example,  if  an  offering  is  structured  so 
that  only  persons  with  whom  the  issuer 
and  its  agents  have  had  a  prior 
relationship  '*  are  solicited,  the  fact  that 
one  potential  investor  with  whom  there 
is  no  such  prior  relationship  is  called 
may  not  necessarily  result  in  a  general 
solicitation. 

rv.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
these  Regulation  D  proposals. 

The  analysis  notes  that  the 
elimination  of  certain  conditions  and 
rewording  of  certain  provisions  are 
proposed  as  a  result  of  public  comment 
and  the  Commission's  experience. 
Reproposed  Rule  507  complements  the 
elimination  of  certain  filing  conditions 
while  serving  as  an  encouragement  to 
comply  with  Rule  503.  Reproposed  Rule 
506  defends  against  the  loss  of  an 
exemption  where  insignificant  failures 
in  compliance  occur  despite  a  diligent 
attempt  to  comply.  The  imperative  to 
unify  federal  and  state  securities 
exemptive  schemes  such  as  ULOE  and 
Regulation  0  is  noted,  with  its 
concomitant  benefits  to  small  issuers 
seeking  to  raise  capital.  The  proposals 
add  no  new  reporting,  recordkeeping  or 


>•  BxampU*  of  ■  roqulrsnMot  inlaoded  to  protect 
■B  Individual  would  ba  tho  lequiromaat  to  fumitk 
informaUoo  to  that  individual  or  to  aaaura  that  thai 
individual  wa«  tophiatlcalad.  A  pacaoa  who  had 
racaivad  Iha  roquirad  Inlonnaiiaii  or  who  waa 
topMatiMtod  could  ao(  aifua  lka(  tha  i 
to  fmniah  infrwialiOB  to  anodiar  or  to  4 
■nothar  waa  I 
that  parson 


>*  Saa  tacUao  20  of  tha  Secuiitlat  Act  U  VSjC 
77t 

'*  Undar  cartain  drcumatancaa.  an  offering  under 
Rule  SM  may  ba  undertaken  with  general 
tolicitation*.  Rate  SO*(bHl).  17  CFR  230.SO4{bMl). 

"  Tlia  Cooioiletton't  MafT  ha*  iaauad  a  number  of 
interpretiva  letter*  conceroing  die  ganaral 
•olidtation  requirement  which  have  hivolvad  prior 
relatlonahipa,  «.g..  In  n  Mineral  Land*  Reaearch 
and  Marketing  Corp.  (November  4, 198H  The  atoff 
ha*  never  aiiinliiii  and  it  i*  not  the  < 
prior  reletleMUp  la  the  only  way  te  i 
abeanoa  of  a  pMiaral  I 


other  compliance  requirements  and  may 
in  fact  eliininate  certain  existing 
obligations  to  maintain  records. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained 
from  Twanna  Young  in  the  Office  of 
Small  Business  Policy,  Division  of 
Corporation  Finance.  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549. 

V.  Coat/Benafit  Analysii 

As  an  aid  in  the  evaluation  of  the 
costs  and  benefits  of  these  proposals, 
the  Commission  requests  the  views  and 
other  supporting  information  from  the 
public.  It  appears  to  the  Commission 
that  the  proposals  if  adopted  wtjuid 
work  si^iificant  cost  savings  for  issuers 
using  Regulation  D  without 
compromising  investor  protection. 

VL  Statutory  Basis  and  Text  of  tlie 
Proposed  Amendments 

The  amendments  to  the  Commission's 
rules  are  being  proposed  pursuant  to 
sections  3(b),  4(2).  19(a),  and  19(c)  of  the 
Securities  Act. 

List  of  Subjects  in  17  CFR  Part  230 

Reporting  and  recordkeeping 
requirements,  securities. 

Text  of  Proposals 

In  accordance  with  the  foregoing,  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

(Arrows  ^  -4  indicate  proponed  additions, 
bracket!  [  ]  indicate  proposed  deletions) 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read,  in  part,  as  follows: 

Authority:  Section*  230.100  to  230.174 
issued  undfir  Sec.  19, 48  Stat.  85  as  amended; 
15  U.S.C.  778.  •  •  *. 

2.  Section  230.501  is  amended  by 
revising  the  introductory  text 
paragraphs  (c).  (e)(2)  and  (h)(4)  as 
follows.  The  introductory  text  of  (e)  is 
republished  for  the  convenience  of  the 
reader,  and  the  notes  following  (h)(4) 
remain  unchanged. 

S  230.501    DeflnNlons  and  tanna  used  in 
Regulation  D. 

As  used  in  Regulation  D  (99  230.501- 
230.S0^8-4),  the  following  terms  shall 
have  the  meaning  indicated: 

***** 

(c)  Aggregate  offering  price. 
"Aggregate  offering  price"  shall  mean 
the  sum  of  all  cash,  services,  property, 
notes  cancellation  of  debt  or  other 
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consideration  to  be  received  by  an 
issuer  for  issuance  of  its  securities. 
Where  securities  are  being  offered  for 
both  cmA  and  non-cash  consideration, 
the  aggregate  offering  price  shall  be 
based  on  the  price  at  which  the 
securities  are  offered  for  cash.  ►Any 
portion  of  the  ag^'egate  offering  price 
attributable  to  cash  received  in  a  foreign 
currency  shall  be  translated  into  United 
States  currency  at  the  ourency 
exchange  rate  in  effect  at  a  reasonable 
time  prior  to  or  on  the  date  of  the  sale  of 
the  securities.  ■<  If  securities  are  not 
offered  for  cash,  the  aggregate  offering 
price  shall  be  based  on  the  value  of  the 
consideration  as  established  by  bona 
fide  sales  of  that  consideration  made 
within  a  reasonable  time,  or,  in  the 
absence  of  sales,  on  the  fair  vahie  as 
determined  by  an  accepted  standard. 
►Such  valuations  of  non-cash 
consideration  must  be  reasonable  at  the 
time  made. -4 
***** 

(e)  Calculation  of  Bomber  of 
purchasers.  For  piu-poses  of  calculating 
the  niunber  of  purchasers  under 
§5  230.505(b)  and  230.506(b)  only,  tiie 
following  shall  apply: 
*        *        •        *        »  ' 

(2)  A  corporation,  partnership  or  other 
entity  shall  be  counted  as  one 
purchaser.  If,  however,  that  entity  is 
organized  fOT  the  specific  purpose  of 
acquiring  the  securities  offered  and  is 
not  an  accredited  investor  under 
paragraph  (a)(6J  of  this  section,  then 
each  beneficial  owner  of  equity 
securities  or  equity  interests  in  the 
entity  shaU  coimt  as  a  separate 
purdiaser  for  all  provisions  of 
Regulation  D  [§ 9  230.501-230.50^8<4)^, 
except  to  the  extent  provided  in 
paragraph  (e)(1)  of  this  section -4. 
***** 

(h)  Purchaser  representative. 
"Purchaser  representative"  shall  mean 
any  person  who  satisfies  all  of  the 
following  conditions  or  who  the  issuer 
reasonably  believes  satisfies  all  of  the 
following  conditionr 
***** 

(4)  Discloses  to  the  purdiaser  in 
writing  [prior  to  the  aclaiowledgement 
specified  in  paragraph  (h){3]  of  this 
sectionj  ►  a  reasonable  time  prior  to 
the  sale  of  setnirities  to  that  purchaser  ■^ 
any  material  relationship  between 
himself  or  his  affiliates  and  the  issuer  or 
its  a^iliates  that  then  exists,  that  is 
mutually  tmderstood  to  be 
contemplated,  or  that  has  existed  at  any 
time  during  the  previous  two  years,  and 
any  compensation  received  or  to  be 
received  as  a  result  of  such  relationship. 


3.  Section  230.502  is  amended  by 
revising  the  introductory  text  revising 
paragraph  (b)(1)  revising  paragraph 
(b)(2)(i}  introductory  text  and  (D),  (ii) 
introductory  text  (iii)  and  (iv),  adding  a 
new  paragraph  (b)(2j(vii],  revising 
paragraph  (d)  introductoiy  text,  and  by 
adding  (d)  concluding  text  to  read  as 
follows: 

S  230.502    General  conditions  to  be  met 

The  following  conditions  shall  be 
applicable  to  offers  and  sales  made 
under  Regulation  D  (99  230.501- 
230.50»>8<<): 

(b)  Information  requirements — (1) 
When  information  must  be  furnished. 
[(i)  If  the  issuer  sells  securities  either 
under  9  230.504  or  only  to  accredited 
investors,  paragraph  (b)  of  this  section 
does  not  require  that  specific 
information  be  fiunished  to 
purchasers.] 

[(ii)  J  If  the  issuer  sells  securities 
under  9  230.505  or  9  230.506  to  any 
purchaser  that  is  not  an  accredited 
investor,  the  issuer  shall  furnish  the 
information  specified  in  paragraph  (b)(2) 
of  this  section  to  [all]  ►such-^ 
purchaser  [s  during  the  course  of  the 
offering  and]  ►a  reasonable  time-4 
prior  to  sale.  ►The  issuer  is  not 
required  to  furnish  the  specified 
information  to  purchasers  when  it  sells 
securities  under  9  230.504.  or  to  any 
accredited  investor.  ■< 

►Note  to  (b)(1):  When  an  issuer  provides 
information  to  investors  pursuant  to 
paragraph  (b)(1).  it  should  consider  providing 
such  information  to  accredited  investors  as 
well,  in  view  of  tiie  anti-fraud  provisions  of 
the  federal  securities  laws.  In  addition, 
specific  disclosure  requirements  regarding 
limitations  on  resale  are  contained  in 
S23e.504(b)(3)..4 

(2)  Type  of  information  to  be 
furnished,  (i)  If  the  issuer  is  not  subject 
to  the  reporting  requirements  of  section 
13  or  15(d)  of  the  Exchange  Act,  ►at  a 
reasonable  time  prior  to  the  sale  of 
securities-^  the  issuer  shall  furnish  ►to 
the  purchaser -<  the  following 
information,  to  the  extent  material  to  an 
understanding  of  the  issuer,  its  business, 
and  the  sectirities  being  offered: 
***** 

(D)  ff  the  issuer  is  a  foreign  private 
issuer  eligible  to  use  Form  20-F 
(9  249.22G^  of  this  chapter)  the  issuer 
shall  disclose  the  same  kind  of 
information  required  to  be  included  in  a 
registration  statement  filed  under  the 
Act  on  the  form  that  the  issuer  would  be 
entitled  to  use.  The  financial  statements 
need  be  certified  only  to  the  extent 
required  by  paragraph  (b)(2)(i)  [(A)  or] 
(B)  ►or  (C)-4  as  appropriate. 


(ii)  If  the  issuer  is  syibject  to  the 
reporting  requirements  of  section  13  or 
15(d)  of  tlie  Exchange  Act  ►at  a 
reasonable  time  prior  to  the  sale  of 
securities -4  the  issuer  shall  furnish  ►to 
the  purchaser-^  the  information 
specified  in  paragraph  (b)(2)(ii)  (A)  or 
(B)  of  this  section,  and  in  either  event 
the  information  specified  in  paragraph 
(b)(2)(ii)(C)  of  this  section: 
***** 

(iii)  Exhibits  required  to  be  filed  with 
the  Commission  as  part  of  a  registration 
statement  or  report,  other  than  an 
annual  report  to  shareholders  or  parts  of 
that  report  incorporated  by  reference  in 
a  Form  10-K  report,  need  not  be 
furnished  to  each  purchaser  ►that  is  not 
an  accredited  investor-^  if  the  contents 
of  [the]  ►materials  exhibits  are 
identified  and  [the]  ►such<4  exhibits 
are  made  available  to  [the]  ►a-^ 
purchaser  ►,■<  upon  his  written 
request  ►a  reasonable  time-4  prior  to 
his  purchase. 

(iv)  At  a  resonable  time  prior  to  the 
[purchase]  ►sale-^  of  securities  [by] 
►to-^  any  purchaser  that  is  not  an 
accredited  investor  in  a  transaction 
under  9  230.505  or  9  230.506.  the  issuer 
shall  furnish  ►tO'^  the  purchaser  a  brief 
description  in  writing  of  any 
►material-^  written  information 
concerning  the  offering  that  has  been 
provided  by  the  issuer  to  any  atxredited 
investor  ►but  not  previously  delivered 
to  such  unaccredited  purchaser'^.  The 
issuer  shall  furnish  any  portion  or  all  of 
this  information  to  the  purchaser,  upon 
his  written  request  ►a  reasonable 
time -4  prior  to  his  purchase. 


►(vii)  At  a  reasonable  time  prior  to 
the  sale  of  securities  to  any  purchaser 
that  is  not  an  accredited  investor  in  a 
transaction  under  9  230.505  or  9  230.506, 
the  issuer  shall  advise  the  purchaser  of 
the  limitations  on  resale  in  the  manner 
contained  in  paragraph  (b)(2]  of  this 
section.  Such  disclosure  may  be 
contained  in  other  materials  required  to 
be  provided  by  this  paragraph,  m 

(d)  Limitations  on  resale.  Except  as 
provided  in  9  230.504(b)(1),  securities 
acquired  in  a  transaction  under 
Regulation  D  shall  have  the  status  of 
securities  acquired  in  a  transaction 
under  section  4(2)  of  the  Act  and  cannot 
be  resold  without  registration  under  the 
Act  or  an  exemption  therefrom.  The 
issuer  shall  exercise  reasonable  care  to 
assure  that  the  purchasers  of  the 
securities  are  not  underwriters  within 
the  meaning  of  section  2(11)  of  the  Act 
which  reasonable  care  ►may  be 
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demonstrated  by  ^  [shall  include,  but 
not  b«  limited  to.J  the  following:  *  *  * 
►While  taking  theae  actions  will 
establish  the  requisite  reasonable  care, 
it  is  not  the  exclusive  method  to 
demonstrate  such  care.  Other  actions  by 
the  issuer  may  satisfy  this  provision.  In 
addition.  (  230.502(b)(2)(vii)  and 
I  2d0.504(b](3)  require  the  delivery  of 
written  disclosure  of  the  limitations  on 
resale  to  investors  in  certain 
instances. '< 

4.  Section  230.503  is  amended  by 
revising  paragraph  (a]  as  follows: 


1230.503  FlUng  of  nottoa  of  I 

(a)  Uhel  ►An 4  issuer  ►offering  or 
selling  securities  in  reliance  on 
§230.504.  §230.505  or  §230.506 .4  shall 
nie  with  the  Commission  five  copies  of  a 
notice  on  Form  D  (17  CFR  239.500]  no 
later  than  15  days  after  the  first  sale  of 
securities  [in  an  offering  under 
RegxilationD]. 

•        *        *        •        * 

6.  Section  230.504  is  amended  by 
revising  paragraph  (b)(l]  and  adding  a 
new  paragraph  (b](2](ii]  after  Note  3  as 
follows: 

1230.504  Exemption  for  Hmltad  effartnga 
and  aalaa  of  aacurttiaa  not  axcaading 
11,000,000. 

(b)  Conditions  to  be  met—il)  General 
conditions.  To  qualify  for  exemption 
under  this  8  230.504  offers  and  sales 
must  satisfy  the  terms  and  conditions  of 
I  230.501  ►and  S  230.502, .4  [through 

S  230.503,]  except  that  the  provisions  of 
S  230.50^2-4  (c)  and  (d)  shall  not  apply 
to  offers  and  sales  of  securities  under 
this  I  230.504  that  are  made  [.] 

(i)  ►£ -exclusively  in  one  or  more 
states  each  of  which  provides  for  the 
registration  of  the  securities  and 
requires  the  delivery  of  a  disclosure 
docimient  before  sale  and  that  are  made 
in  accordance  with  those  state 
provisions;  or 

(ii)  ►I'en  one  or  more  states  which 
have  no  provision  for  the  registration  of 
the  securities  and  the  delivery  of  a 
disclosure  before  sale,  if  the  securities 
have  been  registered  in  at  least  one 
state  which  provides  for  such 
registration  and  delivery  before  sale, 
offers  and  sales  are  made  in  the  state  of 
registration  in  accordance  with  such 
state  provisions,  and  such  dooiment  is 
in  fact  delivered  to  all  purchasers  in  the 
states  which  have  no  such  procedure, 
before  the  sale  of  securities. 

(2)  Specific  conditioners  •< 

►(ii)  Advice  about  the  limitations  on 
resale.  Except  where  the  provision  does 
not  apply  by  virtue  of  paragraph  (b)(1) 


of  this  section,  the  issuer,  at  a 
reasonable  time  prior  to  the  sale  of 
securities,  shall  advise  each  purchaser 
of  the  limitations  on  resale  in  the 
manner  contained  in  paragraph  (d)(2)  of 
i  230.502.  •< 

6.  Section  230.505  is  amended  by 
revising  paragraph  (b](l]  and  (b)(2)(ii)  as 
follows: 

1 230.506    Exwnptton  for  Nmltad  offer*  and 
satM  of  aacurttlM  not  axcaading 
15.000.000. 


(b)  Conditions  to  be  wet — (1)  General 
conditions.  To  qualify  for  exemption 
under  this  section,  oflfers  and  sales  must 
satisfy  the  terms  and  conditions  of 
i  230.501  ►and  (  230.502. <<  [through 
i  230.503.] 

(2)  Specific  conditions. 

•  •        •        •        * 

(ii)  Limitation  on  number  of 
purchasers.  ►There  are  no  more  than  or 
t-ehe  issuer  [shall]  reasonably 
believers -4  that  there  are  no  more  than 
35  purchasers  of  securities  from  the 
issuer  in  any  offering  under  this  section. 

•  •        •        •        • 

7.  Section  230.506  is  amended  by 
revising  paragraph  (b](l],  (b](2]  (i)  and 
(ii)  as  follows: 

{230.506    Examptlon  for  Umttad  offers  and 
saiaa  wltliout  regard  to  dollar  amount  of 
offering. 

(b)  Conditions  to  be  met — (1)  General 
conditions.  To  qualify  for  an  exemption 
under  this  section,  ofliers  and  sales  must 
satisfy  all  the  terms  and  conditions  of 
t  230.501  ►  and  S  230.502. •<  [through 
i  230.503.] 

(2)  Specific  conditions — (i)  Limitation 
on  number  of  purchasers.  ►There  are 
no  more  than  or  t-^he  issuer  [shall] 
reasonably  believers -4  that  there  are 
no  more  than  35  purchasers  of  securities 
from  the  issuer  in  any  offering  under  this 
section. 

•  •        •       •       • 

(ii)  Nature  of  purchasers.  [The  issuer 
shall  reasonably  believe  immediately 
prior  to  making  any  sale  that]  ►E-^ach 
purchaser  who  is  not  an  accredited 
investor  either  alone  or  with  his 
purchaser  repre8entative(8}  has  such 
knowledge  and  experience  in  financial 
and  business  matters  that  he  is  capable 
of  evaluating  the  merits  and  risks  of  the 
prospective  investment  [.]  ►,  or  the 
Issuer  reasonably  believes  immediately 
prior  to  making  any  sale  that  such 
purchaser  comes  within  this 
description. -< 

8.  By  adding  as  new  i  230.507  to  read 
as  follows: 


1230.507    DlaquaMfylng  prevMon  riating 
to  axamptlona  undw  9  230.504,  i  230.605 
and  {230.500. 

(a)  No  exemption  under  {  230.504. 

8  230.505  or  S  230.506  shall  be  available 
for  an  issuer  if  such  issuer,  any  of  its 
predecessors  or  achates  have  been 
subject  to  any  order,  judgment  or 
decree  of  any  couri  of  competent 
jurisdiction  temporarily,  preliminarily  or 
permanently  enjoining  such  person  for 
failure  to  comply  with  S  230.503. 

(b)  Paragraph  (a)  of  this  section  shall 
not  apply  Uf  the  Commission  determines, 
upon  a  showing  of  good  cause,  that  it  is 
not  necessary  under  the  circimistances 
that  the  exemption  be  denied. 

9.  By  adding  a  new  S  230.508  to  read 
as  follows: 

1230.506    Inaignmcant  davtationa  from  a 
tarm,  oondMon  or  raqulramant  of 
Regulation  D. 

(a)  A  failure  to  comply  with  a  term, 
condition  or  requirement  of  8  230.504. 
8  230.505  or  8  230.506  will  not  result  in 
the  loss  of  the  exemption  from  the 
requirements  of  section  5  of  the  Act  for 
any  offer  or  sale  to  a  particular 
individual  or  entity,  if  the  person  relying 
on  the  exemption  shows: 

(1)  The  failure  to  comply  did  not 
pertain  to  a  term,  condition  or 
requirement  directly  intended  to  protect 
that  particular  individual  or  entity;  and 

(2)  The  failure  to  comply  was 
insigniflcant  with  respect  to  the  offering 
as  a  whole,  provided  that  any  failure  to 
comply  with  paragraph  (c)  of  8  230.502, 
paragraph  (b)(2)(i)  of  S  230.504, 
paragraph  (b](2)  (i)  and  (ii)  of  8  230.505 
and  paragraph  (b)(2)(i)  of  8  230.506  shall 
be  deemed  to  be  significant  to  the 
offering  as  a  whole;  and 

(3)  A  good  faith  and  reasonable 
attempt  was  made  to  comply  with  all 
applicable  terms,  conditions  and 
requiremenU  of  8  230.504,  8  230.505  or 
8  230.506. 

(b)  A  transaction  made  in  reliance  on 
8  230.504,  8  230.505  or  8  230.506  shall 
comply  with  all  applicable  terms, 
conditions  and  requirements  of 
Regulation  D.  Where  an  exemption  is 
established  only  through  reliance  upon 
paragraph  (a)  of  this  section,  the  failure 
to  comply  shall  nonetheless  be 
actionable  by  the  Commission  under 
section  20  of  the  Act. 

By  the  Commission.  ' 

Jonathan  G.  Katx. 

Secretary. 

Deceml>er  20. 1968. 

[FR  Doc  a&-220  Filed  1-4-69: 8:46  am] 
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[R«L  No.  34-26402;  na  No.  S7-27-M] 

Nm  Capital  Rw|iilraiiMnts  foe  Brokara 


aocncy:  Securities  aod  Exchange 

Commission. 

AcnON:  Proposed  rule  amendments. 

SlMmAirv:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
publishing  for  comment  proposed 
amendments  to  its  net  capital  nde.  The 
amendments  will  make  the  rule 
applicable  to  certain  speciahsts  who  are 
now  exempt  from  the  rule.  The 
amendments,  however,  will  allow 
specialists  one  business  day  to  bring  in 
capital  or  to  reduce  their  positions  to 
meet  the  appropriate  haircuts  on 
positions  in  their  specialty  securities. 
Option  market  makers,  designated  as 
specialists  for  purposes  of  the  net 
capital  rule,  will  continue  to  be  exempt 
under  certain  conditions. 
DATC8:  Comments  ahould  be  received  by 
March  1, 1989. 

AOonESSEB:  Persona  wishing  to  express 
their  views  ahould  aubmit  their 
comments  in  triplicate  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  5tfa 
Street,  NW,  Mail  Stop  6-0,  Washington. 
DC  20548.  Reference  should  be  made  to 
File  No.  S7-27-8a 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  A.  Macchiaroli  (202]  272-2904, 
Michael  P.  )anut)z  (202)  272-2372,  or 
]eny  W.  Carpenter  (202)  272-3128, 
Division  of  Market  Regulation,  450  5th 
Street,  NW^  Mail  Stop  5-1,  Washington. 
DC  20549. 

auppLmENTAiiY  aiPonaATKHc 

I.  Background 

Tlie  Commission's  uniform  set  capital 
rule.  Rule  15c3-l  (17  CFR  24ai5c3-l) 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Acf).  seta  forth 
minimum  financial  standards  for  broker- 
dealers.  The  rule's  design  is  that  broker- 
dealers  maintain  liquid  assets  in 
sufficieot  amounts  to  enable  them  to 
satisfy  promptly  their  liabilities.  The 
rule  accomplishes  this  by  requiring 
broker-dealers  to  maintain  liquid  assets 
in  excess  of  their  liabilities  to  protect 
against  potential  market  and  credit 
risks.' 


The  Securities  Act  AsneadiBeiiis  of 
1975  ('1975  Amendments")  amended 
section  lS(cK3)  of  the  Exchange  Act  to 
require  the  Commission  to  establish 
minimum  &iancial  responsibility 
requirements  for  all  brokers  and  dealers. 
The  1975  Amendments  also  amended 
section  23(aXl)  of  the  Exchange  Act  to 
authorize  the  Commission  to  classify 
persons  and  to  prescribe  greater,  lesser, 
or  different  requirements  for  those 
different  classes  in  the  implementation 
and  execution  of  the  Excbaoge  Act. 

The  present  net  capital  rule  requires 
all  brokers-dealers  who  are  registered 
with  the  Commission,  except  for  certain 
narrowly  defined  classes,*  to  comply 
with  the  rule.  Subparagraph  {bj(l)  of  the 
rule  classifies  "speciaUst"  *  as  a 


'  "Net  capital",  aa  that  tenn  li  uaed  in  the  nil*,  ia 
computed  by  adding  to  a  broker-dealer's  net  worth, 
aa  computed  under  jeneraUy  accepted  accouDting 
principlea,  certaia  Uabilitiea  aubordinated  to  the 
ciaima  of  cuitomera  aod  by  deductiag  from  ita  net 
worth  certain  aaseta  not  readily  convertible  into 
cash  and  certain  percentage*  ("haircutO  of  the 
market  value  of  all  proprietary  poaitiona. 


There  are  two  method*  for  <ieleniiuiiiig  ifaa 
amount  of  net  capital  a  broker-dealar  ia  wqutoed  to 
have  and  maint&ui  Under  the  baaic  or  "■miiniili 
indebledneac"  naetbud.  a  brnkw  djaalnriirt  wOi 
permit  it*  aggrasMW  adebtediaw  (dafimd  bjr 
subparaftaph  (cMU  of  the  net  capital  rule  aa  "the 
total  money  liabilitie*  of  a  broker  or  dealer  ariaing 
in  conaeotian  with  any  transaction  wtutsoever 
.  .  .")  to  exceed  aoo  percent  of  it*  net  capital  for  it* 
first  twelve  months  as  a  broker-dealer  and  1500 
percent  thereafter.  Conversely  stated,  a  broker- 
dealer  must  maintaiw  jwt  capital  equal  to  at  least 
6%  percent  of  ita  agygata  iBdebtedoeaa.  A  broker- 
dealer  currently  must  maintaia  regardless  of  the 
above  net  capital  to  aggregate  indfhtwdneaa  ratio,  a 
minimum  net  capital  of  either  S2SJX10  if  it  conduct* 
a  general  sex^anties  business  or  SS.000  if  it  does  not 
carry  customer  account*  or  hold  customer  fund*  or 
securities  and  otherwise  limits  its  business  as 
described  in  the  rule. 

A  broker-dealer  that  elects  to  use  the  "alternative 
method"  of  cooiputing  its  net  cafiital  raquareoient 
currently  must  maintain  net  capital  equal  to  the 
greater  of  $100,000  or  2  percent  of  its  custooer 
related  receivables  ("aggregate  debit  items") 
computed  in  accordance  with  Exhibit  A  to  Rule 
15c3-^  (17  CFB  240.1Sc3^). 

The  rule  also  prescribes  special  capital 
requinemoits  for  market  makers.  A  market  maker 
(defined  by  the  Exchange  Act  to  mean  any 
specialist  permitted  to  act  as  a  dealer)  currently 
must  maintain  for  each  security  in  which  it  makes  a 
market  net  capital  of  not  less  than  12.500  for  each 
security  with  a  market  value  of  greater  than  $5.00 
and  net  less  than  S500  for  each  seconty  with  a 
market  value  of  S5.00  or  less.  This  section  of  the  rule 
currently  provides  that  a  market  maker  shall 
maintain  net  capital  of  at  least  S2S.000  but  does  not 
require  it  to  maintain  net  capital  of  more  than 
SlOO.OOO  unless  so  required  by  some  other  provision 
of  the  rule. 

*  Pursuant  to  paragraph  (b)  of  the  net  capital  rule, 
there  are  three  claasifk:ations  of  broker-dealers  who 
are  granted  an  exemption.  The  three  clasaiCications 
include  certain  specialists,  certain  floor  brokers, 
and  broker-dealers  who  have  been  granted  a 
specific  exemption  by  the  Commission.  Generally, 
only  certain  insurance  companies,  registered  as 
broker-dealers  because  they  sell  annuity  products 
which  have  baea  deemed  to  be  secuhtiea.  have 
been  grantedjbn  exemption. 

*  Aa  aqoity  specialist  is  an  eschan^e  member 
who  is  se^stered  with  Ins  exchange  as  such  and 
who  is  responsible  for  making  a  market  in  one  or 
more  securities  assigned  to  him.  GeaaiB]^.  each 
equity  security  will  be  assigned  to  a  single 
specialist  who,  in  e0sct.  has  a  monapnhat  right  ta 
make  a  market  in  each  o>  those  aasi^ed  secutities. 
In  retuni  for  suoh  a  ri^t  the  specialist  widertakes 
certain  responsibilities.  These  raaponsihihlies 


separate  class  of  broker-dealers  and 
exempts  certain  specialists  from  the 
requirements  of  t^  rule.  The  exemption 
applies  to  specialists  who.  among  other 
things,  (i)  limit  their  securities  activities 
to  trading  with  only  brokers,  dealers,  or 
other  members  of  the  exchange  on 
which  they  act  as  specialists  and  (ii)  are 
subject  to  the  capital  requirements  of 
that  exchange.  Option  market  makers 
are  also  defined  as  specialists  for 
purposes  of  the  net  capital  rule.  The 
Commission  expects  to  issue  a  separate 
proposal  concerning  options  market 
makers  in  the  near  future. 

When  the  role  was  adopted  in  1975 
and  made  applicable  to  all  previcnisly 
exempt  exchange  members,  the 
Commission  deferred  the  question  of 
whether  specialists  should  continue  to 
be  exempt  from  the  rale.  Later  that  year, 
the  Commission  solicited  the  views  of 
all  interested  persons  with  regard  to  the 
appropriate  net  capital  requirements  for 
speciahsts.*  In  that  release,  the 
Commission  stated  that  while  there 
were  reasons  for  a  separate 
clasrafication  for  specialists  who  had  no 
public  customers,  the  Commission  did 
"not  believe  that  the  exemption  should 
be  continued  indefinitely."  Of  the 
comment  letters  received,  most 
expressed  the  commentators'  concerns 
that  the  application  of  the  net  capital 
rule  with  its  haircut  '  and  undue 


include,  among  other  things,  the  obligatioD  to  assist 
in  the  maintenance,  so  far  as  practicable,  of  a  fair 
and  orderly  market  in  each  of  its  specialty 
securities. 

*  Notice  of  Solicitation  of  Cosmients  Relating  to 
the  Apphcation  of  Net  Capita]  Requirement  to 
Municipal  Securities  Brokers  and  Municipal 
Securities  Dealers  and  SpeciaUats.  Release  No.  34- 
11561.  40  FR  33.747,  7  SEC  Docket  11  (1975);  See  also 
Extension  of  Comment  Period  Relating  to  the 
Application  of  Net  Capital  Requirements  to 
Municipal  Securities  Dealers  and  Specialists. 
Release  No.  34-11656.  40  FR  43.743.  7  SEC  Docket  IB 
(197S). 

*  As  the  Commission  stated  in  Securities 
Exchange  Act  Release  No.  8024.  the  purpoae  of  the 
haircuts,  certain  percentages  of  the  market  value  of 
all  proprietary  secunbe*  positions  which  a  broker- 
dealer  must  deduct  from  its  net  worth  when 
calculating  net  capital,  "is  to  provide  a  margin  of 
safety  against  losses  incurred  by  a  broker  or  dealer 
as  a  result  of  market  fhictuations  in  the  prices  of 
such  securities  or  future  commodity  contracts." 

For  a  broker-dealer  that  determines  its  net  capital 
under  the  basic  method,  the  current  haircut  for  an 
equity  security  is  30%  of  the  market  value  of  the 
greater  of  the  long  or  shori  posihons  To  the  extent 
that  the  market  value  of  the  lesser  of  the  long  or 
short  portion  en^eeds  25%  of  the  market  value  of  the 
greater  of  the  long  or  shori  positions,  there  is  an 
additional  deduction  of  U%  of  the  wariirt  value  of 
the  excess. 

For  a  broker-dealer  that  determines  its  ast  capital 
under  the  alternative  method,  the  current  hnircut  for 
equity'  securities  is  15%  of  the  marlcat  value  of  the 
long  positions.  To  the  extant  Ikat  Hw  iMiket  value 
of  the  short  positions  exceed  ZSX  ef  the  aiaikel 
value  of  the  long  positions,  there  is  an  additional 
deduction  of  30%  of  the  market  value  ol  the  excess. 
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concentration  *  deductions  would  have 
an  adverse  effect  on  the  specialists' 
ability  to  assist  in  the  maintenance  of  a 
fair  and  orderly  market  and  could  create 
a  conflict  between  the  specialists' 
obligation  to  the  market  and  their  net 
capital  rule  requirement  to  maintain 
sufRcient  liquidity.  No  Commission 
action  was  taken  at  that  time,  and  the 
exemption  remained  a  part  of  the  rule. 

II.  The  Market  Break  of  October  1987 

As  a  result  of  the  October  1987  market 
break  and  as  a  part  of  its  comprehensive 
market  break  study,^  the  Division  of 
Market  Regulation  ("Division") 
examined  the  speciahst  financial 
responsibility  rules  and  specialist 
financial  surveillance  systems  of  the 
various  exchanges  and  noted  several 
problems.*  Among  other  things,  the 
Division  expressed  its  concern 
regarding:  (1)  limitations  in  the 
exchanges'  systems  of  monitoring  the 
specialists'  securities  positions  and 
Hnancial  conditions;  (2)  potential 
difficulties  specialists  may  experience  in 
obtaining  necessary  Hnancing  during 
periods  of  market  turbulence;  and  (3)  its 
belief  that  the  minimum  capital 
requirements  Imposed  by  the  exchanges 
do  not  reflect  the  actual  capital  required 
to  ensure  the  maintenance  of  fair  and 
orderly  markets  in  different  types  of 
securities. 

As  a  result  of  the  concerns  regarding 
the  state  of  the  exchanges'  specialist 
surveillance  systems  and  Hnanclal 
responsibility  rules,  the  Commission 
studied  the  ramiflcations  of  eliminating 
the  exemption  for  specialists.  Although 
the  exchanges,  in  general,  have  taken 
steps  to  Improve  their  financial 
surveillance  systems  *  and  their 


*  Th«  undue  concentration  deduction  found  at 
|cj(2)(vl)(M]  and  (f)(3)(ili)  of  the  net  capital  rule 
appliei  to  all  long  or  ihort  proprietary  poiltions  of  a 
ilngle  clait  or  terlet  whoie  market  value  exceedi 
ten  percent  of  the  broker-dealer'i  net  capital  before 
haircut!.  The  deduction  It  applied  In  the  case  of 
tqulty  lecudtlet  only  on  the  market  value  In  excesa 
of  tlO.OOO  or  the  market  value  of  SCO  iharee. 
whichever  ii  greater. 

'  "The  October  1987  Market  Break— A  Report  by 
the  Divlilon  of  Market  Regulation.  U.S.  Securillea 
■nd  Exchange  Commlaalon"  ("Market  Break 
Report"), 

*  See  Market  Break  Report  Chapter  4,  at  4-48  to 
4-88. 

*  Slnre  March  1988,  the  New  York  Slock 
Exchange  ("NYSE")  hat  increased  its  monitoring  of 
the  financial  conditions  of  its  specialists  by 
requiring  each  specialist  unit  to  submit  on  a  daily 
basis  information  on  that  unit's  capital  and 
securities  positions.  The  information  it  required  to 
be  AM  with  the  NYSE  by  9«0  a.m.  Eastern  time  on 
lh«  day  following  trade  dale.  Prom  the  Information 
•abmltted,  the  NYSE  generates  several  different 
daily  reporta  which  are  designed  to  aid  Its  staff  in 
the  flnandal  surveillance  of  its  speclalittt. 

Blnoa  September  1988.  the  American  Stock 
Bxchwiga  ("Amex")  hat  increated  Itt  monitoring  of 
the  financial  oondltiona  of  Itt  tpecialittt  by 


specialist  capital  requirement  rules.** 
the  Commission  does  not  believe  there 
exist  sufficient  reasons  to  continue  to 
exempt  specialists  from  the  net  capital 
rule  and  the  consequential  overall 
financial  responsibility  which  results 
from  its  apphcation." 

Specialists  are  central  to  the  exchange 
market  mechanism.  Moreover,  the 
October  1987  market  break 
demonstrated  that  specialists  are 
exposed  to  risks  of  flnancial  failure 
during  periods  of  extreme  market 
volatihty.'*  In  light  of  these  facts,  the 


requiring  each  telf-clearing  specialist  lo  lubmlt  on  a 
daily  basil  information  on  that  tpecialittt  capital 
and  tecurltlct  positiont.  The  information  it  required 
to  be  filed  with  the  Amex  by  9:00  a.m.  Eaitem  time 
on  the  day  following  the  trade  date.  Similar 
Information  for  the  Introducing  ipecialitta  it 
provided  to  the  Amex  on  a  daily  batit  by  the 
introducing  tpecialittt'  clearing  firm. 

See  Market  Break  Report,  Chapter,  4.  at  4-52  to  4- 
53,  for  an  overview  of  the  tyttemt.  at  they  exitted 
prior  lo  the  October  1987  market  break,  uaed  by  the 
NYSE  and  the  Amex  to  monitor  the  financial 
conditiont  of  their  tpeciallita. 

■°  The  Committion  approved  amendments  lo 
t^SE  Rule  104.20  (Releate  No.  34-25877.  53  Fed. 
Reg.  17,288.  40  SEC  Docket  18  (19881)  and  Amex 
Rule  171  (Release  No.  34-25863,  S3  FR  26,225, 41  SEC 
Docket  5  (1968))  which  increated  the  minimum 
amount  of  capital  their  specialists  are  rrquired  to 
maintain. 

■  ■  The  Commiaaion  emphatlzei  that 
notwithttanding  thit  propoial,  tpeclfic  exchange 
capital  requirementt  on  tpecialittt  are  important 
Indeed,  the  Committion  understands  that  the  NYSE 
it  developing  a  proposal  which  would  vary  itt 
tpecialitt  capital  requirementt  bated  on  the  trading 
characterittict  of  the  particular  tpeciullst't 
specialty  securities.  We  support  thit  initiative  and 
urge  the  NYSE  to  finalize  itt  propotal  at  toon  aa 
practicable. 

Furthermore,  whether  or  not  the  net  capital  rule  la 
amended  to  make  all  tpecialittt  tubject  lo  itt 
requirements,  the  Commission  encourages  the 
exchanges  to  continue  their  efforts  towardt 
improving  their  specialist  financial  surveillance 
iystems. 

"  During  the  market  break,  ipedalitta  at  the 
NYSE  increated  their  aggregate  tecurittet  potitlona 
to  at  leatt  twice  that  of  their  normal  size  with  some 
Individual  tpecialitt  uniti  increating  the  tize  of 
their  potitioni  to  four  timet  that  of  their  normal 
tixe.  Thit  increate  in  the  tize  ojtpotitiont  resulted 
In  the  lots  of  approximately  one-half  of  the  buying 
power  utually  available  to  the  tpecialittt. 

Specifically,  at  the  end  of  trading  on  October  16, 
only  one  of  the  NYSE  fifty-five  tpecialitt  unitt  had 
no  buying  power  becaute  itt  margin  requirement 
wat  in  excett  of  itt  net  liquid  attett/equity.  By  the 
end  of  trading  on  October  19,  thirteen  unitt  had  no 
bujing  power.  At  the  end  of  trading  on  October  20. 
five  of  the  thirteen  unitt  from  the  previout  day  had 
excett  equity  and  buying  power,  and  one  additional 
unit  no  longer  had  buying  power  thus  a  total  of  nine 
unitt  had  no  buying  power  at  the  cloae  on  October 
20.  The  Division  in  Its  Market  Break  Report 
evaluated  what  the  likely  impact  on  NYSE 
ipedalists  would  have  been  had  an  additional  250 
point  drop  in  the  market  occurred  on  October  20. 
Based  on  its  evaluation,  the  Division  believed  (hat 
an  additional  15  lo  20  specialists  units  would  have 
exhausted  their  buying  power. 

As  a  result  of  the  October  1987  market  break,  one 
NYSE  spedalltt  ftrm  formed  a  joint  book  with  the 
tpecialitt  affiliate  of  an  upstairs  firm  and  another 
NYSE  tpedaUsI  firm  was  purchased  by  the  afflHaie 
of  an  upataira  firm.  At  the  Amex,  two  tpeclallst 


Commission  believes  it  would  be 
desirable  to  impose  on  specialists  the 
additional  discipline  of  the  net  capital 
rule  and  provide  for  improved 
Commission  and  exchange  monitoring  of 
the  financial  health  of  those  firms. 

The  Commission  believes  that  the    . 
application  of  the  net  capital  rule  to 
specialists  will  help  to  increase  the 
commitment  of  all  specialists  to  their 
functions.  Further,  the  application  of  the 
rule,  in  effect  will  require  specialists  to 
monitor  properly  their  financial 
conditions  on  a  continual  basis  and  will 
provide  the  Commission  with  a  uniform 
measure  whereby  it  may  review  more 
effectively  the  liquidity  of  all  specialists. 
The  rule,  however,  will  not  require  a 
specialist  to  assume  more  securities 
positions  in  its  specialty  securities  than 
its  responsibilities  require.  The  rule, 
thus,  will  provide  a  minimum  assurance 
that  a  specialist  can  meet  its 
responsibilities  lo  the  market. 

'The  specialists  and  the  exchanges 
previously  expressed  fears  that  the 
specialists'  market-making  functions 
could  be  impaired  intra-day  because  of 
the  haircuts  required  by  the  net  capital 
rule.  Ordinarily,  this  fear  should  not  be 
realized.  Indeed.  24  of  the  New  York 
Stock  Exchange's  53  specialist  units  are 
currently  subject  to  the  net  capital  rule, 
and  there  is  no  indication  that 
compliance  with  the  rule  has  had  a 
detrimental  effect  on  their  market 
making  abilities.  However,  in 
recognition  of  a  specialist's  obligation  to 
assist  in  the  maintenance  of  a  fair  and 
orderly  market  in  each  of  Its  specialty 
securities  and  the  consequent  necessity 
to  inventory  large  positions  temporarily, 
the  Commission  proposes  to  permit  a 
specialist  to  defer  taking  haircuts  on  his 
specialty  positions  tuitil  the  close  of  the 
business  day  following  the  trade  date  on 
which  those  positions  were  acquired." 

in.  Proposed  Changes 

A.  Subparagraph  (b)(1) 
The  specialist  exemption  will  be 
amended  so  that  it  is  available  only  to 
those  options  market  makers, 
designated  for  purposes  of  the  net 
capital  rule  as  specialists,  who  restrict 
their  security  business,  except  for 


firms  were  acquired  by  upstairs  Arms.  See  Market 
Break  Report.  Chapter  4.  at  4-58  to  4-65. 

"The  one  day  period  specialist  will  be  allowed 
In  order  to  meet  theh'  haircut  deductions  will  also 
apply  to  any  undue  concentration  deduction.  Thit 
one  day  period  and  the  provision  now  in  the  net 
capital  rule  which  grantt  a  tpecialitt't  designated 
examining  authority  the  diacretionary  authority  lo 
decreate  any  undue  concentration  deduction 
related  to  a  tpecialitt't  tpecialty  tecurity  thould 
balance  the  specialists'  obligation  to  the  market  and 
their  requirement  under  the  net  capital  rule  to 
maintain  tufficlent  liquidity. 
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occasional  transactions  for  their  own 
accounts,  solely  to  options  market 
making  and  who  clear  their  securities 
transactions  through  another  broker- 
dealer.  This  would  require,  among  other 
things,  that  all  specialists,  whether  their 
assigned  securities  are  equities  or 
options,  have  and  maintain  net  capital 
of  not  less  than  the  required  amounts 
and  comply  with  all  other  appUcable 
provisions  of  the  net  capital  rule.**  The 
Commission  is  currently  studying  the 
exemption  as  it  applies  to  options 
market  makers. 
B.  Subparagraph  (c)(2)(vi)(N) 
Under  the  proposal,  subparagraph 
(c)(2)(vi){N)  will  be  added  to  the  net 
capital  rule.  This  new  subparagraph  will 
permit  a  specialist  to  defer  deducting 
from  its  net  worth  the  haircuts,  including 
any  undue  concentration  deduction, 
specified  in  subparagraph  (c)(2)(vi)  or 
paragraph  (f)  or  Appendix  A  as  to 
positions  in  Its  specialty  securities  imtil 
the  end  of  the  business  day  immediately 
following  the  trade  date  on  which  those 
positions  were  acquired.  The  one  day 
period  will  allow  a  specialist,  who 
because  of  its  obligation  to  the  market 
had  to  assume  large  positions  in  his 
specialty  securities,  time  to  obtain  any 
additional  capital  it  may  require 
because  of  the  haircuts.  It  virill  also 
allow  time  for  the  possible  stabilization 
of  the  market  which  could  allow  the 
specialist  to  reduce  the  size  of  its 
positions  without  violating  its 
obligations  as  a  specialist.  Finally,  if  the 
specialist  is  unable  to  recover,  it  will 
provide  the  exchange  sufficient  time  to 
arrange  for  an  acquisition  or  to 
reallocate  that  specialist's  specialty 
securities. 

The  Commission  requests  comments 
on  whether  this  one  day  period  should 
be  available  to  all  specialists  or  only 
those  specialists  who  limit  their 
securities  activities  to  trading  with  other 
brokers  or  dealers.  The  Commission  also 
requests  comments  on  whether  this  one 
day  period  should  be  available  to 
specialists  for  all  haircuts  on  positions 
in  their  specialty  securities  or  for  only 
undue  concentration  deductions  relating 
to  positions  in  their  specialty  securities. 

IV.  Cost  and  Benefit 

The  Commission  requests  comment  on 
the  costs  and  benefits  of  the  proposed 
amendments  to  the  net  capital  rule  and 
the  effects  of  those  costs  and  benefits  on 


'*  E.g.,  paragraph  (e)  of  the  net  capital  rule 
prohibits  a  itockholder  or  partner  from  withdrawing 
equity  capital  of  the  broker-dealer  if  the  withdrawal 
would  cau»e  its  aggregate  indebtedness  to  net 
capital  ratio  to  exceed  1000%  or  its  net  capital  to  be 
lest  than  120%  of  the  minimum  dollar  amount 
required  or  itt  net  capital  to  be  less  than  5%  of  its 
aggregate  debit  itemt. 


the  specialists.  The  Commission  is 
especially  interested  in  receiving 
comments  concerning  the  effects  of  the 
proposed  amendments  on  the  specialists 
at  the  regional  exchanges. 

The  proposed  amendments  to  the  net 
capital  rule  may  require  some  specialists 
in  meeting  the  requirements  of  the  net 
capital  rule  to  increase  the  amoimt  of 
capital  they  maintain.  The  exact  effect 
the  application  of  the  net  capital  rule 
will  have  on  specialists  cannot  be 
immediately  quantiHed.  The  application 
of  the  rule,  though,  will  not  impose  an'y 
burden  on  the  specialists,  large  or  small, 
in  addition  to  those  the  majority  of  all 
other  broker-dealers,  including  over-the- 
counter  market  makers,  have  in 
complying  with  the  net  capital  rule. 

In  addition,  the  Commission  believes 
the  benefits  that  will  result  from  the 
application  of  the  net  capital  rule  will 
outweigh  any  possible  burdens.  These 
benefits  include,  among  other  things, 
providing  reasonable  assurance  that 
specialists  are  maintaining  sufficient 
levels  of  net  capital,  providing  the 
Commission  with  a  uniform  measure 
whereby  it  may  review  the  liquidity  of 
all  specialists,  and  requiring  specialists 
to  monitor  their  net  capital  as  closely  as 
other  broker-dealers  are  now  required. 

Comments  are  solicited  on  the 
potential  sources  of  costs  and  the 
potential  beneHts  associated  with  the 
proposed  amendments  to  the  net  capital 
rule.  The  Commission  also  seeks 
quantification  of  any  costs  or  benefits 
identified. 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendments  to  Rule  15c3- 
1.  The  Analysis  notes  that  the  objective 
of  the  proposed  amendments  is  to 
further  the  purposes  of  the  various 
financial  responsibility  rules  which  are 
to  provide  safeguards  with  respect  to 
the  financial  responsibility  and  related 
practices  of  brokers  and  dealers.  A  copy 
of  the  Initial  Regulatory  Flexibility 
Analysis  may  be  obtained  by  contacting 
Jerry  W.  Carpenter.  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  Washington,  DC  20549. 

VI.  Statutory  Authority 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections  15 
(c)(3)  and  23  thereof,  15  U.S.C.  780(c)(3) 
and  78w,  the  Commission  proposes  to 
amend  §  240.15c3-l  of  Title  17  of  the 
Code  of  Federal  Regulations  in  the 
manner  set  forth  below. 


List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Securities. 

VII.  Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing,  it  is 
proposed  to  amend  17  CFR  Part  240  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  Sec.  23.  48  Stat  901,  as  amended 
(IS  U.S.C.  78w)  •  •  •  •  Section  240.15c3-l  is 
also  issued  under  sec.  15(c)(3).  15  U.S.C. 
7Mc){3). 

2.  By  amending  §  240.15c3-l  by 
revising  paragraph  (b)(1)  and  adding 
paragraph  (c)(2)(vi)(N)  after  the 
concluding  paragraph  as  follows: 

§  240.15c3-1    Net  capital  requirements  for 
l>rokers  or  dealers. 


(b)  Exemptions: 

(1)  The  provisions  of  this  section  shall 
not  apply  to  any  specialist: 

(i)  Whose  securities  business,  except 
for  an  occasional  non-specialist  related 
securities  transaction  for  his  own 
accoimt.  is  limited  to  that  of  acting  as  an 
options  market  maker  on  a  national 
securities  exchange; 

(11)  Who  is  a  member  in  good  standing 
and  subject  to  the  capital  requirements 
of  a  national  securities  exchange; 

(Hi)  Who  does  not  transact  a  business 
in  securities  with  other  than  brokers  or 
dealers  registered  with  the  Commission 
under  section  15  of  the  Securities 
Exchange  Act  of  1934;  and 

(iv)  Who  is  not  a  clearing  member  of 
the  Options  Clearing  Corporation  and 
whose  securities  transactions  are 
effected  through  and  carried  in  an 
accoimt  cleared  by  another  broker  or 
dealer  registered  with  the  Commission 
imder  section  15  of  the  Securities 
Exchange  Act  of  1934. 
***** 

(c)  *  •  * 

(2)  *  *  * 
(vi)  *  •  * 

(N)  A  specialist  shall  not  be  required 
to  reduce  its  net  worth  by  any  deduction 
provided  by  paragraph  (c)(2)(vi)  or 
paragraph  (f)  of  this  section  or  Appendix 
A  (§  240.15c3-la)  as  to  positions  in  his 
specialty  securities  until  the  end  of  the 
business  day  immediately  following  the 
trade  date  on  which  the  positions  were 
acquired. 


3ia 
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By  tha  Conuaiaaiaa. 
December  28. 198& 
louthan  G.  Kati, 
Secretary. 
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RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  2e» 

EmptoyM*  Under  th«  Act 

AOINCV:  Railroad  Retirement  Board. 
action:  PropoMd  rule. 

•UMMARV:  The  Railroad  Retirement 
Board  (Board)  proposes  to  revise  Part 
203  to  reflect  recent  legal  opinions  of  the 
Board's  Deputy  General  Counsel 
defining  employee,  to  reflect  the 
decision  in  Roitway  Labor  Executives' 
Association  y.  Railroad  Retirement 
Board,  842  F.  2d  466  (D.C.  Cir.  1088),  and 
to  remove  obsolete  provisiona. 

OATU:  Comments  must  be  received  by 
February  6. 1089. 

AOOaUMS:  Secretary  to  the  Board, 
Railroad  Retirement  Board.  844  Rush 
Street  Chicago.  Illinoia  60611. 


FOn  nWTHM  IMMMMA-nOM  COMTACT: 

Marguerite  P.  Dadabo,  General 
Attorney,  Railroad  Retirement  Board. 
844  N.  Rush  Street  Chicago.  Illinois 
eoeil;  (312)  751-4945;  (FTS)  386-^45. 

tUPPtmBfTAIIV  MfONMATION:  Part  203 
of  the  Board's  regulations  has  not  been 
revised  siacs  Its  adoption  in  1947. 
Consequently,  it  contains  provisions 
which  are  for  practical  purposes  now 
obsolete  and  others  which  have  not 
been  updated  to  reftect  more  recent 
legal  developments  and  the  changing 
nature  of  the  railroad  industry.  Thus,  the 
Board  has  decided  to  replace  old  Part 
203  with  a  new  Part  203. 

Service  for  a  railroad  by  an  individual 
is  covered  under  the  Railroad 
Retirement  Act  only  when  performed  in 
the  capacity  of  an  employee.  Service  by 
an  independent  contractor  is  not 
covered.  Specifically,  the  new  Part,  at 
I  203.2.  delineates  factors  as  to  when  an 
individual  is  performing  service  for  a 
railroad  as  an  employee  as  opposed  to 
an  independent  contractor.  In 
deterraiiBing  whether  an  individual  is  an 
employee  or  tadepcndent  contractor,  the 
Board  will  apply  the  commonly 
recognized  tests  developed  under 
common  law.  These  criterki  are 
essentially  the  same  tests  used  by  the 
Internal  Revenue  Service  in  determining 
whether  an  individual  is  an  employee  or 
independent  contractor  for  employment 
tax  purposes. 


In  additkni,  the  Railroad  Retirement 
Act  provides  that  where  an  individual  is 
rendering  professional  or  technical 
services  to  an  employer  and  is 
integrated  in  the  staff  of  the  employer  or 
is  rendering  personal  services  on  the 
property  used  in  the  operations  of  the 
employer,  that  person  is  an  employee  of 
the  employer,  even  if  under  the  common 
law  test  such  person  would  be 
considered  an  independent  contractor. 
These  provisions,  with  examples,  are 
also  set  forth  at  |  203.2. 

Service  by  an  empteyee  of  a  railroad 
whose  principal  place  of  business  is  the 
United  States  is  covered  service  no 
matter  where  performed.  Thus,  an 
employee  working  in  Japan  for  a  United 
States  railroad  is  covered  under  the 
Railroad  Retirement  Act.  An  exception 
to  this  rule  applies  to  employees  of 
United  States  railroads,  who  are  neither 
citizens  nor  residents  of  the  United 
States,  when  rendering  service  outside 
the  United  States,  if  the  law  of  the  place 
of  service  requires  that  the  railroad  fill 
its  positions  with  local  citizens  or 
residents. 

Recently,  the  Board  held  that  service 
for  United  States  railroads  operating  in 
Canada  by  employees  who  were  neither 
citizens  nor  residents  of  the  United 
States  was  not  covered  service  since  the 
immigration  law  of  that  country  required 
the  employment  of  Canadians  for  most 
railroad  jobs.  This  decision  was  upheld 
in  Railway  Labor  Executives ' 
Association  v.  Railroad  Retirement 
Board.  842  F.  2d  466  (D.C.  Cir.  1988). 
Proposed  \  203.4  (Service  outside  the 
United  States — United  States  employer) 
incorporates  the  criteria  used  by  the 
Board,  and  approved  by  the  court,  to 
determine  when  a  foreign  country's  law 
requires  that  United  States  railroads 
operating  in  that  country  are  required  to 
hire  local  citizens  rather  than  United 
States  citizens. 

Finally,  the  provisions  of  old  S  203.5, 
dealing  with  when  service  to  a  local 
lodge  or  divisioa,  or  general  committee 
of  a  railway  labor  organization  not 
conducting  the  principal  part  of  its 
business  within  the  United  States  is 
covered  under  the  Act.  were  not 
included  in  new  Part  203.  These  old 
provisions  essentially  parroted 
provisions  which  are  still  found  in  the 
Act  but  have  very  limited  application. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
No.  12291:  therefore,  no  regulatoy 
impact  analysts  is  required.  The 
provisions  of  the  Paperworii  Reduction 
Act  (44  U.S.C.  Ch.  35]  do  not  apply. 

A  distribution  table  is  provided  to 
show  the  distribution  of  the  old  Part  203. 


CufTvrvt  Mcflon  end 
nam* 

New  aactton  and  name 

2031    Statufexy 

Unnaoaaaar^. 

provNtona. 

203.2    General 

203.1    General 

definition  of  entplayee. 

203.3    When  an 

203.2    When  an 

IndMduai  la  partoming 

indMduel  ia  perfonrang 

•eracator  an 

servioetaran 

amptoyw. 

emptoyer. 

203.4    Wtwn  senice  ia 

203.3    Whensanncaia 

compensated 

203  5    Servfea  outside 

203.5    Service  outside 

the  Unrtad  State*. 

the  United  Statea— 

Paragrapti  (a) 

Foreign  employer. 

203.5    Servics  oulaid* 

the  United  States. 

Paragraph  (b)  tNough 

end. 

203.6    Age.  cteanahip. 

20a4    SemcaoulaUa 

arxJ  other  factors. 

the  Urated  State*— 

United  States 

203.7    Lxxal  lodge 

203.6    Local  lodge 

employee. 

employee. 

A  derivation  table  is  provided  to  show 
the  sources  of  the  revised  Part  203. 


New 

sacllon 

Old  lection 

203.1 

203.2 

203.2 

20a3. 

203.3 

203.4    (first    sentence    preceding 

the 

203.4 

203.6    (that    part    twgirwing    with 

the 

wotde  "except  that  an  mdvidual" 

end 

ending   before  the  words    "and 

th* 

raws  in  force'1. 

203.5 

203.5    (pwagraph  (a». 

203.6 

203.7    (second  sentence). 

List  of  SubiecU  in  20  CFR  Part  263 

Railroad'employees,  Railroad 
retirement. 

For  the  reasons  set  out  in  the 
preamble.  Title  20.  Chapter  IL  Part  203 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  203— EMPLOYEES  UNDER  THE 
ACT 

SMCt 

203.1  General  definition  of  employee. 

203.2  When  an  individual  is  perforniing 
service  for  an  employer. 

203.3  When  service  is  compensated. 

203.4  Service  outside  the  United  States — 
United  States  employer. 

203.5  Service  outside  thie  United  States — 
foreign  employer. 

203.6  Local  lodge  employee. 

Authority:  45  U.S.C.  231  and  45  U.S.C.  231f. 
§  203. 1    General  definftion  of  employee. 

An  Ridividual  shall  be  an  employee 
whenever 

(a)  He  or  she  is  engaged  in  performing 
compensated  service  for  an  employer  in 
the  capacity  of  an  employee,  or 
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(b)  He  or  she  is  in  an  employment 
relation  to  an  employer  (see  Part  204  of 
this  chapter),  or 

(c)  He  or  she  is  an  employee 
representative  (see  Part  205  of  this 
chapter),  or 

(d)  He  or  she  is  an  oRlcer  of  an 
employer. 

S  203.2    When  an  Individual  is  pert onning 
servtes  for  an  emptoyer. 

(a)  In  determining  whether  an 
individual  is  performing  service  for  an 
employer  in  the  capacity  of  an 
employee,  the  Board  will  apply  the 
commonly  recognized  tests  of  employee- 
independent  contractor  status 
developed  under  the  common  law.  The 
Board  will  consider  factors  such  as.  but 
not  necessarily  limited  to.  the  following: 

(1)  The  right  of  the  employer  to 
supervise  and/or  direct  the  manner  in 
which  the  work  is  done; 

(2)  The  right  of  the  employer  to 
dismiss  the  individual; 

(3)  The  manner  of  selection  and 
engagement  of  the  individual; 

(4)  The  periodic  payment  of  regular 
remuneration; 

(5)  The  performance  of  work  on  the 
employer's  premises; 

(6)  The  execution  of  a  contract  for 
continuing  services  over  a  long  or 
indefinite  period; 

(7)  The  devotion  of  substantially  all  of 
the  individual's  working  time  to  such 
service; 

(8)  The  performance  of  duties  which 
are  similar  in  many  respects  to  those 
previously  performed  by  an  employee; 
and 

(9)  The  factors  listed  in  S  216.8(c)  of 
this  chapter. 

(b)  The  Board  will  apply  the  criteria 
listed  in  paragraph  (a)  of  this  section  on 
a  case-by-case  basis,  giving  due 
consideration  to  the  presence  or 
absence  of  each  element  with  no  single 
element  being  controlling.  The  Board 
will  look  at  the  substance  of  the 
relationship  between  the  employer  and 
the  individual. 

(c)  Example.  The  use  of  examples  in 
this  Part  shall  not  limit  in  any  way  the 
scope  and/or  application  of  the 
provision^  of  this  Part  but  is  intended 
solely  to  illustrate  how  these  provisions 
may  be  applied.  The  application  of 
paragraphs  (a)  and  (b)  may  be 
illustrated  by  the  following  example: 

Example:  X,  former  railroad  employee, 
signs  a  contract  to  perform  consulting 
services  for  his  or  her  former  railroad 
employer.  The  contract  states  that  X  is  an 
independent  contractor.  X's  services  under 
the  contract  are  very  similar  to  the  duties  he 


or  she  performed  as  an  employee,  and  he  or 
she  reports  to  the  same  person.  In  addition.  X 
works  on  the  premises  of  the  employer,  is 
paid  by  the  hour,  and  devotes  a  substantial 
portion  of  his  or  her  time  to  the  performance 
of  the  contract.  X  is  an  employee  of  the 
railroad  and  not  an  independent  contractor. 

(d)  An  individual  is  also  performing 
services  as  an  employee  of  an  employer 
if  he  or  she  is  rendering  professional  or 
technical  services  and  is  integrated  into 
the  staff  of  the  employer. 

(e)  An  individual  is  also  performing 
services  as  an  employee  of  an  employer 
if  he  or  she  is  rendering  personal 
services  on  the  property  used  in  the 
operations  of  the  employer  and  the 
services  are  integrated  into  those 
operations. 

(f)  Examples:  The  application  of 
paragraphs  (d)  and  (e)  may  be 
illustrated  by  the  following  examples: 

Example  1:  A  railroad  acquires  the  services 
of  an  individual  through  a  temporary 
employment  agency  to  operate  one  of  its 
railroad  engines.  The  railroad  pays  the 
agency  for  the  services  of  the  individual  and 
the  agency  then  pays  the  individual.  While 
operating  the  engine  the  individual  must 
follow  the  operating  and  safety  rules 
applicable  to  the  railroad's  employees.  The 
individual  is  an  employee  of  the  railroad. 

Example  2:  A  railroad  signs  a  contract  with 
one  of  its  former  employees,  Y,  to  train  his  or 
her  successor  and  to  teach  a  series  of  classes 
to  be  attended  by  employees  of  the 
department  which  the  former  employee  once 
headed.  The  contract  provides  that  the 
former  employee  is  an  independent 
contractor.  Y  is  considered  to  be  an  employee 
of  the  railroad  and  not  an  independent 
contractor. 

(g)  The  provisions  in  paragraphs  (a), 
(b),  (d).  and  (e)  of  this  section  are 
controlling  irrespective  of  whether  the 
service  is  performed  on  a  part-time 
basis,  and,  with  respect  to  paragraph 
(a)(1)  of  this  section,  irrespective  of 
whether  the  right  to  supervise  and/or 
direct  is  exercised. 

§  203.3    When  service  is  compensated. 

Service  shall  be  "compensated"  if  it  is 
performed  for  compensation,  as  that 
term  is  defined  in  Part  211  of  this 
chapter. 

§203.4    Service  outside  ttie  United 
States— United  States  emptoyer. 

(a)  An  individual  who  performs 
services  as  an  employee  of  an  employer 
which  conducts  the  principal  part  of  its 
business  in  the  United  States  shall  be 
considered  to  be  performing  services  as 
an  employee,  without  regard  to  whether 
those  services  are  performed  within  or 
outside  the  United  States,  except  as 
otherwise  provided  in  this  section. 


(b)  An  individual  who  is  not  a  citizen 
or  resident  of  the  United  States  shall  not 
be  deemed  to  be  in  the  service  of  an 
employer  when  rendering  service 
outside  the  United  States  to  an  employer 
who  is  required  by  the  laws  of  the  place 
where  the  service  is  performed  to 
employ,  in  whole  or  in  part  citizens  or 
residents  thereof. 

(1)  The  Board  will  consider  that  the 
laws  of  a  place  require  the  employment 
in  whole  or  in  part  of  citizens  or 
residents  thereof  if  the  law,  any 
regulation  or  rule  issued  pursuant  to  the 
law  or  any  official  interpretation  of  the 
law  or  administration  of  the  law: 

(i)  Provides  that  all  employees  must 
be  citizens  or  residents  of  the  place;  or 

(ii)  Provides  that  a  stipulated 
percentage  or  a  specific  number  of 
employees  must  be  citizens  or  residents 
of  the  place;  or 

(iii)  Provides  that  certain  occupations, 
skills,  or  types  of  work  must  be 
performed  by  citizens  or  residents  of  the 
place,  imless  such  occupations,  skills,  or 
types  of  work  are  not  found  in  the 
railroad  industry;  or 

(iv)  Creates  such  barriers  to 
employment  of  United  States  citizens  so 
that,  in  effect  employment  of  citizens  or 
residents  of  the  place,  in  whole  or  in 
part,  is  required. 

§  203.5    Service  outside  ttie  United 
States— foreign  emptoyer. 

An  individual  who  performs  services 
as  an  employee  of  an  employer  which 
does  not  conduct  the  principal  part  of  its 
business  in  the  United  States  shall  be 
considered  to  be  performing  services  as 
an  employee  only  when  performing 
services  within  the  United  States. 

§  203.6    Local  lodge  employee. 

An  individual  who  shall  have 
rendered  service  to  a  local  lodge  or 
division  of  a  railway  labor  organization 
considered  an  employer  under  Part  202 
of  these  regulations  shall  be  an 
employee  with  respect  to  such  service  to 
such  local  lodge  or  division  only  with 
respect  to  such  service  as  was  preceded 
by  service,  or  an  employment  relation, 
on  or  after  August  29. 1935.  to  an 
employer  which  was  a  carrier,  as 
detined  in  Part  202  of  these  regulations. 

Dated:  December  23. 19B& 

By  Authority  of  the  Board. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
[FR  Doc.  89-127  Filed  1-4-89:  8:45  am] 
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This  section  oT  ttw  FEDERAL  REOiSTER 
cofKaina  documanls  othar  tm%  wtas  or 
proposed  rules  that  are  appticabte  to  the 
pubttc.   Notices  of  hearings  and 
investtgatiors,  cortuntttee  rneetings,  agency 
decisions  and  rutings,  delegations  of 
autt>orrty,  fMng  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  exafnptos 
of  (locunienis  appearing  n  this  section. 


DEPARTMENT  OF  AQRtCULTURE 

Offic*  of  tha  8«er«tary 

M#ct  hnpoft  Ufnitstlons;  First 
Quart«rly  Esttanatt 

Pub.  L  88-482.  enacted  August  22, 
1904,  aa  amended  by  Public  Law  96-177 
and  Ptib.  L.  100-418  (hereinaAer  referred 
to  as  the  "Act"),  provides  for  limiting  the 
quantity  of  fresh,  chiliad,  or  frozen  meat 
of  bovine,  sheep  except  Iamb,  and  goats; 
and  processed  meat  of  beef  oe  veal  other 
than  high  quaKty  beef  (Harmonioed 
Tariff  Schedule  of  the  United  States 
subheadings  0201.10.00,  0201.20.20, 
0201.20.40,  0201.20.60.  0201.30.20. 
0201.30.40,  Q201.3a60,  0202.10.0a 
0202.20.20.  0202.20,40, 0202,2aeO, 
0202.30.20.  0202.30.40,  0202.30.60. 
0204.21.00.  0204.22.40,  0204.23.40, 
0204.41.00,  0204.42.40,  0204.43.40.  and 
0204.50.00).  which  may  be  imported  into 
the  United  States  in  any  calendar  year. 
Such  hmitations  are  to  be  imposed  when 
the  Secretary  of  Agricultm-e  estimates 
that  imports  of  articles  provided  for  in 
Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.40.  0201.20.60.  0201.30.40. 
0201.30.90.  (f2O2.10M.  020i20.4a 
0202.20.00,  2020.30.40,  0202.30.6a 
0204.21.00.  0204.22.4a  0204.23.40. 
0204.41.00,  0204.42.40,  0204.43.40,  and 
0204.50.00  fheretnafter  referred  to  as 
"meat  articles"),  rn  the  absence  of 
limitations  under  the  Act  during  such 
calendar  year,  would  equal  or  exceed 
110  percent  of  the  estimated  aggregate 
quantity  of  meat  articles  prescribed  for 
calendar  year  1989  by  subsection  2(c)  as 
adjusted  under  subsection  2(d)  of  the 
Act. 

In  accordance  with  the  requirements 
of  the  Act,  I  have  made  the  following 
estimates: 

1.  The  estimated  aggregate  quantity  of 
meat  articles  prescribed  by  subsection 
2(c]  as  adjusted  by  subsection  2(d]  of 
the  Act  for  calendar  year  1989  is  1,307.1 
million  pounds. 


2.  The  first  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles 
which  would,  in  the  absence  of 
limitations  under  the  Act,  be  imported 
during  calendar  year  1980  is  1,425 
million  pounds. 

Done  at  Washington.  DC  this  29(h  day  of 
December.  198& 
Peter  C  Myars, 

Acting  Secretary  of  Agricu/tare. 
(FR  Doc.  8&-131  Filed  1-4-89;  8;4S  am) 

BIUJNO  COOC  MtO-IS-K 


DEPARTMENT  OF  COMMERCE 

Natiofwl  Oc««n<c  and  AtmosplMrtc 
Administration 

Nortti  Pacific  Fishery  Managemsnt 
CouncU;  Public  Mostings 

aqincy:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council,  its  Scientific  and 
Statistical  Committee  (SSC),  its 
Advisory  Panel  (AP),  and  an  ad  hoc 
herring  bycatch  workgroup  wiH  convene 
public  meetings  at  the  Sheraton  Hotel, 
Anchorage.  AK.  The  Council's  public 
meeting  will  convene  on  January  16, 
1989,  at  9  a.m.;  the  SSC  on  January  IS  at 
ia-30  a.m.;  the  AP  on  Sunday,  January  15 
at  9  a.m.,  and  the  ad  hoc  work^wip  on 
Sunday,  January  15  at  10  ajn. 

The  Council  will  consider  future 
development  of  long-term  management 
alternatives  for  grouadfish  in  the  Gulf  of 
Alaska  and  Bering  Sea  and  Aleutian 
Islands,  and  appoint  an  advisory 
committee  to  begin  development  of 
those  alternatives  for  future  Council 
consideraticm.  The  Council  will  also 
receive  a  report  from  its  newly- 
appointed  Siablefish  Management 
Committee  which  has  been  charged  with 
developing  two  management 
alternatives,  individual  fishing  quotas 
and  license  limitation,  for  future 
consideration  by  the  Cotmcil. 

The  Council  will  also  discuss  and 
prepare  recommendations  for 
amendments  to  the  Magnuson  Fishery 
Conservation  and  Management  Act, 
review  future  fishery  research  priorrties. 
review  current  fishery  observer 
programs,  and  consider 
recommendations  to  the  National 
Marine  Fisheries  Service  and  the  Alaska 
Department  of  Fish  and  Game  on 
reporting  and  enforcement  of  the 


prohibited  species  reporting  requirement 
in  domestic  fisheries. 

The  Council  will  review  proposals  for 
amendments  to  the  groundfish  fishery 
management  plans  (FMPs)  for  the  Gulf 
of  Alaska  and  Bering  Sea/Aleutian 
Islands  and  determine  which  ones 
should  be  further  analyzed  during  their 
upcoming  amendment  cycle.  The 
analyses  will  t>e  reviewed  at  the  April 
1989  Council  meeting  before  being  sent 
out  for  public  review. 

The  Bering  Sea/Aleutian  Islands  King 
and  Tanner  Crab  FMP  will  be  reviewed 
and  approved  for  review  by  the 
Secretary  of  Commerce.  The  Cotmcil 
will  also  approve  a  regulatory 
amendment  revising  the  directed  fishing 
definition  for  sableRsh. 

For  further  information  contact  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 

Date:  December  3a  1966. 
)oa  P.  Qen, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Nationai 
Marine  Fisheries  Service. 
[FR  Doc.  89-157  Filed  l-*-89;  8:45  am) 

BtUJNQ  COOC  381»-B-a 


Pacific  Fishery  Management  Council; 
Public  Meefings 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  and  its  advisory  entities  wiH 
convene  public  meetings.  January  11-12. 
1989.  at  the  Seattle  Airport  Hilton,  17S20 
Pacific  Highway  South,  Seattle,  WA,  as 
follows: 

Council — will  convene  January  12  at  8 
a.m.,  with  a  closed  session  (not  open  to 
the  public),  to  discuss  litigation.  At  9 
a.m..  the  Council  will  convene  its  open 
session  to  address  halibut  allocation, 
administrative  matters,  groundfish 
management  and  habitat  issues.  The 
Council  will  adopt  an  allocadon  plan  for 
1989  halibut  fisheries  in  Area  2A  (all 
waters  south  of  British  Columbia). 
Administrative  matters  include 
proposed  amendments  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (MFCMA).  the  status  of  Council 
funding  and  other  matters.  Groundfish 
agenda  items  include  consideration  of  a 
regulatory  change  to  require  that  all 
groundfish  gear  aboard  vessels  be  legal 


w 


L^Jp! 


gear,  and  a  statoa  report  on  the 
distribution  of  yellowtail  rockfish. 

Council  Performance  Select  Group— 
will  convene  January  11  at  8  a.m..  to 
review  Council  performance  and 
procedures. 

Legislative  Overview  Committee— 
will  convene  January  1  at  8  ajn.,  to 
consider  proposed  amendments  to  the 
MFCMA. 

Habitat  Committee — ^will  convene 
January  11  at  1  p.m.,  to  coitisider  relevant 
and  timely  habitat  issues  for  fisheries 
under  Council  jurisdiction. 

Halibut  Select  Group— v/Hi  convene 
January  11  at  1  p.m.,  to  develop  final 
recommendations  to  the  Council  on 
management  of  the  non-Indian  halibut 
fisheries  in  1989. 

Budget  Committee — will  convene 
January  11  at  3  p.m..  to  review  1989 
funding  for  Council  operations. 

Detailed  agendas  for  the  above 
meetings  will  be  available  to  the  public 
after  December  23, 1988.  For  further 
information  contact  Lawrence  D.  Six, 
Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center. 
Suite  42a  2000  SW.  First  Avenue. 
Portland.  OR  97201;  telephone:  (503) 
221-6352. 

Date:  December  30, 1988.  ~ 

|oe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Mangentent,  National 
Marine  Fisheries  Service. 

(FR  Doc.  89-158  Filed  1-4-89;  8:45  am) 

BILUNG  COOE  3S10-2a-M 


National  Oceanic  and  Atmospheric 
Admir>i8tration 

South  Atlantic  Fishery  Management 
Council;  Putilic  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  will  conduct  a 
public  meeting  of  its  Executive 
Committee  at  the  Council's 
Headquarters  (address  below),  on 
January  25-26. 1989,  to  discuss  priorities 
and  a  schedule  of  activities  for  1989. 

A  detailed  agenda  will  be  available  to 
the  public  on  or  about  January  6, 1989. 
For  further  information  contact  Robert 
K.  Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council 
One  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407;  telephone:  (803) 
571-4386. 
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Date:  December  3a  196& 
JoeP.  deia. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  89-159  Filed  1-4-89;  8:45  am) 

BiLUNO  COOE  at1S-2t-M 


National  Oceanic  and  Abnospheric 
Administration 

South  Atlantic  Fishery  Management 
Council;  Chairmen's  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  will  host  a  public 
meeting  of  the  Chairmen  of  the  eight 
Regional  Fishery  Management  Councils 
at  the  Omni  Hotel  at  Charleston  Place, 
130  Market  Street,  Charieston,  SC,  on 
January  27-28, 1989,  to  discuss 
Magnuson  Fishery  Conservation  and 
Management  Act  (MFCMA) 
amendments,  MFCMA  reauthorization 
issues,  NOAA  Fisheries  issues,  and 
other  issues  of  interest  to  the  Councils. 

A  detailed  agenda  will  be  available  to 
the  pubhc  on  or  about  January  6, 1989. 
For  further  information  contact  Robert 
K.  Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle.  Suite  30a 
Charleston,  SC  29407;  telephone  (803) 
S71-436a 

Date:  December  3a  1988. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management  National      , 
Marine  Fisheries  Service. 
(FR  Doc.  89-160  Filed  1-4-89;  8:45  am] 

BILUNO  COOE  3S10-22-4I 

DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Fonn.  and 
Applicable  OMB  Control  Number:  AFR 
177-ia  Accounting  and  Finance 
Customer  Survey  of  Commercial 
Vendors;  AF  Form  155;  and  OMB 
Control  Number  0701-Oloa 

Type  of  Request:  Extension. 

A  verage  Burden  Hours/Minutes  per 
Response:  30  minutes. 


Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  20,000. 

Annual  Burden  Hours:  10.000. 

Annual  Responses:  20.000. 

Needs  and  Uses:  The  Air  Force  uses 
this  survey  form  to  collect  information 
from  commercial  vendors  about  the 
quaUty  of  service  they  receive  when 
they  are  dealing  with  Air  Force 
accounting  and  finance  offices.  The  Air 
Force  needs  this  information  to  ensure 
good  customer  relations  and  to  maintain 
the  quaUty  of  performance  of  its 
accounting  and  finance  offices. 

Affected  Public.  Business  or  other  for- 
profit. 

Frequency:  Continuing. 

Respondent's  obligation:  Vohintary. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer.  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Ms. 
Rascoe-Harrison.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  (202)  746-0933. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
December  29. 198& 
[FR  Doc.  8&-132  Filed  1-4-89;  8:45  am] 

BHXING  CODE  3StO-01-M 

DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Invitation  for  Field  Readers  for 
Cooperative  Education  Programs 

agency:  Department  of  Education. 
action:  Invitation  for  Individual 
Interested  in  Serving  as  Field  Readers 
for  the  Cooperative  Education  Program. 

SUINMARY:  The  Assistant  Seecretary  for 
Postsecondary  Education  invites 
interested  individuals  to  apply  to  serve 
as  field  readers  evaluating  grant 
applications  for  the  Cooperative 
Education  Program.  The  Cooperative 
Education  Prc^ram  provides 
administration  grants  or  contracts  to 
institutions  of  higher  education  to  plan, 
establish,  operate,  or  exp«id 
cooperative  education  projects, 
including  institution-wide  projects; 
demonstration  grants  to  institutions  of 
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higher  education  and  public  and  private 
nonprofit  organizations  and  agencies  to 
demonstrate  or  determine  the  feasibility 
of  value  of  innovative  methods  of 
cooperative  education:  grants  or 
contracts  to  institutions  of  higher 
education  and  public  and  private 
nonprofit  organizations  and  agencies  to 
conduct  research  related  to  cooperative 
education:  and  training  and  resource 
center  grants  to  institutions  of  higher 
education  and  public  and  private 
nonprofit  organizations  and  agencies  to 
train  and  assist  individuals  who 
participate  in,  or  are  planning  to 
participate  in  the  plaiming, 
establishment  and  administration  of 
cooperative  education  projects. 

Duties  and  Cowpenaation  of  Field 
Readers:  Field  readers  will  review 
applications  according  to  the  appHcable 
published  selection  criteria.  All  reviews 
of  applications  will  take  place  in 
Washington,  DC.  Each  field  reader  will 
serve  for  a  period  of  approximately  5 
days.  Each  field  reader  will  receive 
compensation  for  certain  travel 
expenses,  and  a  honorarium. 

Field  Reader  Qualifications:  Ail  field 
readers  should  be  acknowledged 
experts  in  their  particular  field  of  study. 
Field  readers  are  sought  who  have:  (a] 
Participated,  either  as  a  faculty  member 
or  as  a  professional  staff  member,  in  the 
administration  of  a  cooperative 
education  program  at  a  college  or  a 
university;  (b]  participated,  as  a  key 
administrator  of  a  college  or  university, 
in  the  development  of  a  cooperative 
education  program  at  an  institution  of 
higher  education:  (c)  been  employers  of 
cooperative  education  college  students 
and  have  a  good  basic  knowledge  of  the 
principles  of  cooperative  education;  (d] 
expertise  in  cooperative  education  and 
in  research;  or  (e)  expertise  in 
cooperative  education  and  competency 
in  the  field  of  training  and  human 
resource  development.  Each  field  reader 
must  have  the  expertise  necessary  to 
accurately  assess  the  grant  proposals 
submitted  to  the  Department  of 
Education. 

Application  Process:  Any  individual 
interested  in  serving  as  a  field  reader 
should  mail  his/her  resume  to  the 
address  below  indicating  the  program 
for  which  he  or  she  is  interested  in 
serving  as  a  field  reader. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  and  78.  The 
regulations  for  this  program  are  foimd  at 
34  CFR  Parts  631-635,  published  in  the 
Federal  Register  on  August  5, 1987  (53 
FR  29140). 


POM  nMTNm  INPOMMATION  CONTACT: 

Mrs.  Elizabeth  Slany.  Division  of  Higher 
Education  Incentive  Programs,  U.S. 
Department  of  Education.  ROB  3,  Room 
3022. 400  Maryland  Avenue  SW., 
Washington.  DC  20202-5251. 

Program  Authority:  20  U.S.C.  1133-1133. 

Dated:  December  21, 1988. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  84.055] 
Kenneth  D.  Whitehead, 
Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc  80-172  Filed  1-4-88;  8:45  am] 

WUNM  COM  400IM1-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER8»-13S-000] 

Alabama  Power  Co.;  Filing 

December  30, 1988. 

Take  notice  that  on  December  21, 
1988.  Alabama  Power  Company  (APCO) 
tendered  for  filing  Amendment  No.  2  to 
the  Interconnection  Agreement  between 
APCO  and  Alabama  Electric 
Cooperative.  Inc.  (AEC).  which  amends 
Service  Schedule  RP  (Reserve  Peaking 
Capacity)  from  APCO  to  AEC.  Under 
the  amended  service  schedule,  the 
period  during  which  APCO  would  make 
available  and  AEC  would  purchase 
certain  reserve  peaking  capacity  is 
extended  through  December  31, 1992,  at 
which  time  the  schedule  expires  and 
terminates.  AEC  is  entitled  to  schedule 
capacity  in  accordance  with  its  needs, 
but  utilization  cannot  exceed  a  ten 
percent  (10%)  capacity  factor  for  any 
calendar  year.  AEC  may  increase  or 
decrease  the  capacity  purchased  under 
the  schedule  subject  to  certain 
conditions  and  notice  requirements, 
while  APCO  is  entiUed  to  recall 
capacity  under  the  schedule  under 
certain  conditions.  Service  RP  provides 
for  a  monthly  capacity  charge,  together 
with  an  energy  charge  reflecting  the 
incremental  expense  inciured  by  APCO 
in  supplying  energy  thereunder. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1989.  Protests  will  be  considered  by  the 


Commission  in  determiniitg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wshing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  89-164  Filed  1-4-89;  8:45  amj 
MUJNQ  COM  S717-41-M 


[Oodtet  No.  ER89-13»-000] 

Baltimore  Gas  and  Electric  Co.;  Rling 

December  30, 1988. 
Take  notice  that  on  December  21. 

1988,  Baltimore  Gas  and  Electric 
Company  (BG*E)  tendered  for  filing,  as 
an  initial  rate  schedule,  a  letter 
agreement  between  BG&E  and  Atlantic 
City  Electric  Company  (AE)  reflecting 
BG&E's  sale  to  AE  of  one  hundred 
megawatts  or  one  hundred  percent, 
whichever  is  lesser,  of  BG&E's 
entitlement  for  the  use  of  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection's  (PJM)  transmission 
system  which  is  used  to  import  energy 
from  systems  to  the  west  of  PJM  at  the 
rate  set  forth  in  Schedule  4.02  of  Uie  PJM 
Agreement  (currently  $5.50  per 
megawatt  hour)  each  week  for  the 
period  January  2, 1989-December  31, 

1989.  A  Certificate  of  Concurrence  by 
AE  was  included  in  the  filing. 

A  copy  of  the  initial  rate  schedule  has 
been  mailed  to  AE,  the  Public  Service 
Commission  of  Maryland  and  the  New 
Jersey  Board  of  Public  Utilities.  BG&E 
requests  that  the  Commission  waive  its 
customary  notice  period  and  allows  the 
rate  scheduled  to  become  effective 
January  2, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Conunission  aad  arc  ermilable 

for  public  kiapectian. 

IinwootfA.WatMii.)c 

Acting  Secretory. 

|FR  Doc.  89-165  Filed  1-4-89;  ft45  amJ 

MUJNO  COM  (Tir-ei-M 

[Docket  Na  EL8»-10-00e] 
Delmarva  Power  ft  Ught  Co.;  Filing 

December  30, 1988. 
Take  notice  that  on  December  21. 

1988,  Delmarva  Power  &  Light  Company 
(Delmarva).  tendered  for  filing  a  request 
for  a  hmited-term  waiver  of  the 
accounting  regulations  applicable  to 
costs  recovered  through  its  automatic 
Fuel  Adjustment  Clause,  FERC  Electric 
Service  Tariff,  Volume  No.  11,  Section 
XVIII,  Original  Leaf  No.  31  and  First 
Revised  Leaf  No.  32.  The  proposed 
waiver  would  provide  for  the  recovery, 
through  its  wholesale  Fuel  Adjustment 
Clause,  from  its  wholesale  for  resale 
electric  customers,  the  allocated  costs, 
plus  interest,  less  tax  benefits,  of  certain 
coal  coBtract  buyouts.  Delmarva  states 
that  it  has  incurred  these  coal  contract 
buyout  costs  for  the  sole  benefit  of  its 
customers,  and  that  timely  recognition 
of  its  efforts  to  take  advantage  of  lower 
cost  fuel  supplies,  through  this  waiver, 
would  be  appropriate,  just,  reesraiable, 
and  in  the  public  interest. 

Delmarva  has  also  requested  a  waiver 
of  the  sixty-day  notice  requirement  to 
permit  an  effective  date  of  January  1, 
1969,  for  implementation  of  the 
requested  accounting  waiver.  The 
proposed  waiver  would  increase  the 
otherwise  applicable  Fuel  Clause 
Adjustment  rate  by  approximately 
$0.000176  fai76  mills)  per  kilowatt-hour 
for  two  years.  Dehnarva  has,  in  the 
alternative,  requested  authorization  to 
permit  the  continued  recording  of  the 
buyout  costs,  plus  interest,  less  tax 
benefits,  so  as  to  permit  their  recovery 
in  its  next  wholesale  base  rate  case. 

Copies  of  this  filing  have  been  served 
upon  DelmarvH's  jurisdictional 
Customers  and  upon  the  Public  Service 
Commissions  of  Delaware  and 
Maryland  and  the  Virginia  State 
Corporation  Commission. 

AJny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  ia  accordaiu:e  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedare  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 

1989.  Brotests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  muat  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Unwood  A  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc  89-166  Filed  1-4-88;  &45  am) 
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[Docket  Noe.  CPW-362-000  and  CPM-WS- 
000] 

Falcon  SeatMard  Pipeitaw  Co^ 
Application  To  Coratnict,  Connect, 
Operate,  and  Maintain  Certain  Maturai 
Gaa  Fadmes  at  the  Intemationai 
Boundary 

Issued  December  29, 1988. 

Take  notice  that  on  December  8. 1966, 
Falcon  Seaboard  Pipeline  Company 
(Falcon  Pipeline),  Five  Post  Oak  Park. 
Suite  140a  Houston,  Texas  77027,  filed 
an  application  pursuant  to  section  3  of 
the  Natural  Gas  Act  (NGA),  15  U.S.C. 
717(b),  and  Executive  Order  No.  10485, 
as  amended  by  Executive  Order  No. 
12038  and  Delegation  Order  No.  0204- 
112  of  the  Secretary  of  Energy;  §§153.1 
et  seq.  and  153.10  et  seq.  of  the 
Commission's  Regulations,  respectively. 
Falcon  Pipeline  seeks  the  issuance  by 
the  Commission  of  a  Presidential  Permit 
to  connect  a  natural  gas  faciUty  at  a 
point  of  entry  on  the  United  States- 
Canadian  bOTder  near  the  Town  of 
Cbamplain.  New  York.  Falcon  Pipeline 
also  seeks  authorization  from  the 
Commission  under  section  3  of  the  NGA 
to  construct,  operate  and  maintain  such 
facilities  at  the  point  of  entry. 

The  point  of  entry  facilities  are  part  of 
a  project  whereby  Falcon  Pipeline  will 
receive  the  gas  dehvered  by 
TransCanada  Pipehnes  Limited 
("TransCanada  ")  into  the  pipeline 
Falcon  Pipeline  proposes  to  construct, 
own,  and  operate  from  the  U.S.- 
Canadian  border  at  the  TransCanada 
delivery  point,  traversing  26  miles  to  the 
City  of  Plattsburgh,  New  York.  The  area 
to  be  served  by  the  proposed  pipeline  is 
currently  without  natural  gas  service. 
The  initial  delivery  of  the  Canadian  gas 
to  Falcon  Pipeline  is  anticipated  to 
commence  on  or  about  November,  1990, 
through  new  facilities  proposed  to  be 
constructed,  owned,  and  operated  by  to 
the  U.S.  border  near  the  Town  of 
Chanqjlain,  New  York. 

The  Canadian  gas  will  be  purchased 
at  the  border  by  Falcon  Seaboard  Gas 
Company  ("Falcon  Gas  "),  a  Texas 
Corporation,  from  a  Canadian  affiUate 
of  Falcon  Pipeline  and  Falcon  Gas. 


Falcon  Gas  requests  ai^hority  to  import 
up  to  twenty  (20)  Bcf  of  natural  gas 
annually,  or  fifty-four  (54)  MMcf  per 
day,  from  Caaacte  for  a  period  of  fifteen 
years,  or  approximately  three  hundred 
(300)  Bcf  of  natural  gas  during  a  15-year 
period.  The  Canadian  affiliate  will 
purchase  its  gas  fi'om  various  Canadian 
producers.  Falcon  Gas  will  sell  the  gas 
to  each  of  three  proposed  cogeneration 
projects  which  will  be  owned  and 
operated  by  affiliates  of  Falcon  Gas  in 
the  Plattsburgh,  New  Yoric  area.  Falcon 
Pipeline  will  transport,  but  not  hold  title 
to,  the  gas  purchased  by  Falcon  Gas  at 
the  border  for  sale  to  the  three 
cogeneration  projects.  Each 
cogeneration  project  will  be  79  MW  in 
size  and  will  consume  approximately 
16.200-18.200  Mcf  per  day.  Falcon 
Pipeline  is  willing  to  transport 
approximately  7,500  Mcf  per  day  of 
additional  gas  for  New  York  State 
Electric  and  Gas  Corporation  (NYSEG), 
if  NYSEG  desires  such  delivery  of  gas 
for  resale  to  residential,  commercial  and 
industrial  customers  in  the  Plattsburgh 
area.  Additional  authorizations  would 
be  requested  if  NYSEG  requests  service 
from  Falcon  Pipeline. 

Because  the  pipeline  facilities  of 
Falcon  Pipeline  will  be  located 
exclusively  in  the  State  of  New  York, 
and  will  not  be  connected  directiy  or 
indirectiy  to  any  facilities  that  receive 
gas  produced  in  the  U.S..  the  facilities  of 
Falcon  Pipeline  (and  the  sales  by  Falcon 
Gas)  are  alleged  not  to  constitute 
"interstate  commerce"  as  that  term  is 
used  in  the  Natural  Gas  Act  of  1938.  See 
Distrigos  Corp.  vs.  Federal  Power 
Commission,  495  F.2d  1057  (DC  Cir. 
1974)  cerL  denied,  419  U.S.  834  (1974); 
Border  Pipe  Line  Co.  vs.  Federal  Power 
Commission,  171  F.2d  149  (DC  Cir.  1948). 

Falcon  Pipeline  has  filed  an 
application  pursuant  to  Article  VII  of  the 
New  York  Public  Service  Law  for  a 
Certificate  of  Environmental 
Compatibihty  and  Public  Need  (Article 
VII  Application)  with  the  PubUc  Service 
Commission  of  New  Yra-k  for  approval 
to  construct  the  28-nule  pipeline  from 
the  Canadian  Border  near  the  Town  of 
Champlain  to  the  City  of  Plattsburgh. 
The  Article  VII  Application  has  been 
attached  to  Falcon  Pipeline's  application 
in  its  entirety  and  is  made  a  part  of  said 
proceeding  as  Exhibit  E.  Pipeline  design 
and  construction  specifications,  the 
anticipated  minimal  environmental 
impacts  of  the  river  crossings  and  other 
construction  activity,  archeological  and 
historical  site  considerations,  and  other 
issues  are  discussed  in  greater  detail  in 
the  material  contained  in  the  Article  VII 
Application. 
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Simultaneously  with  the  filing  of  the 
application,  Falcon  Gas  if  filing  an 
application  with  the  Economic 
Regulatory  Administration  for  the 
necessary  import  authorization. 
TransCanada  will  apply  foe  and  obtain 
the  appropriate  authorizations  from 
Cana(Uan  governmental  bodies  to 
reinforce  and/or  to  install  facilities  to 
transport  the  natural  gas  to  the  U.S.- 
Canadian border.  The  Canadian  affiliate 
of  Falcon  Pipeline  and  Falcon  Gas. 
supplying  the  natural  gas  to  Falcon  Gas, 
similarly  will  apply  for  and  obtain  the 
necessary  removal  permit(s)  and  export 
license(8)  from  the  Canadian  authorities 
for  the  removal  of  natural  gas  from  the 
province  of  Alberta  and  exportation  of 
the  same  from  Canada. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
19, 1989,  nie  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20428.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulation 
under  the  Natural  Gas  Act  (18  CFR 
175.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  3  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  if 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  Bled,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
«vill  be  duly  given.  Under  the  procedure 
herein  provided  for,  unless  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  be  represented  at 
the  hearing. 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  88-163  PiM  l-4-«>;  8^tS  am] 
MUMQ  coot  srir-si-ii 


[Doefcat  Na  ERM-108-000] 
NA  Partner*,  LtcL;  FWng 

Issued  December  14. 1968. 

Errata 

December  29. 19ea 

Take  notice  that  the  notice  previously 
issued  in  this  document  was  erroneous 
and  that  it  should  be  disregarded.  The 
following  is  a  correct  notice  of  the  filing, 
as  submitted  by  N.B.  Partners.  Ltd. 

Take  notice  that  N.B.  Partners,  Ltd. 
("NBF'),  a  Delaware  limited 
partnership,  on  December  5, 1988, 
tendered  for  filing,  pursuant  to  18  CFR 
35.1  and  35.12,  proposed  FERC  Rate 
Schedule  No.  1.  applicable  to  sales  of 
energy  and  capacity  to  Virginia  Electric 
and  Power  Company  ("VEPCO")  from  a 
waste  coal  electric  generating  facility 
owned  and  operated  by  NBP  in  Grant 
Count,  West  Virginia  (the  "Facility"). 
The  Facility  is  certified  as  a  qualifying 
small  power  production  facility  within 
the  meaning  of  sections  201  and  210  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978  and  the  regulations  promulgated 
thereunder. 

The  proposed  initial  rate  is  set  forth  in 
the  Power  Purchase  and  Operating 
Agreement,  dated  June  30, 1987,  between 
Nortex  Management,  Inc.  and  VEPCO. 
This  agreement  was  later  assigned  by 
Nortex  Management,  Inc.  to  NBP  on 
May  18, 1988.  The  Power  Purchase  and 
Operating  Agreement  establishes  a 
purchase  price,  based  on  VEPCO's 
avoided  cost  for  all  electricity  delivered 
by  NBP  to  VEPCO  which  includes  both 
an  energy  charge  and  a  capacity  charge. 

NBP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  rate  schedule  may  take  effect  as 
of  the  date  of  NBFs  initial  delivery  to 
VEPCO.  Additionally.  NBP  seeks  waiver 
of  the  Commission's  regulations 
regarding  cost-of-service  documentation, 
accounting  practices,  reporting 
requirements,  property  dispositions  and 
consolidations,  securities  issuances  or 
assumptions  of  liability,  the  holding  of 
interlocking  positions  and  such  other 
matters  as  the  Commission  deems 
appropriate.NBP  states  that  copies  of 
the  instant  filing  have  been  served  upon 
VEPCO  and  the  Virginia  State 
Corporation  Commission. 

Ajiy  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  %srith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protesU 
should  be  filed  on  or  before  January  10, 
1989.  Protests  «vill  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  fr.. 
Acting  Secretary. 
[FR  Doc.  89-167  Filed  1-4-89;  8:45  am) 

MLLim  coot  •717-OT-M 


[Docket  Na  CP89-438-000] 

Panhandle  Eaatem  Pipe  Line  C04 
Application 

December  29. 1988. 

Take  notice  that  on  December  16, 
1988.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas,  77251,  filed  in  Docket 
No.  CP89-438-000,  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  facilities,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  proposes  to  abandon  by 
sale  to  Antioch  Texas  Gathering 
Company  (ATGC)  all  facilities  upstream 
of  Panhandle's  Sneed  Compressor 
Station  including:  (1)  37  compressor 
station  sites  with  about  64,000 
horsepower.  (2)  approximately  360  total 
miles  of  pipeline  facilities,  and  (3)  small 
buildings  and  related  facilities; 
excluding:  (1)  The  12-inch  loop  line  and 
associated  liquid  terminal  from  the 
discharge  of  Deer  Compressor  Station  to 
Sneed  Compressor  Station,  (2)  Cabot 
Compressor  Station  and  associated 
discharge  lines,  and  (3)  the  Sneed 
Compressor  Station  communications 
tower.  Panhandle  explains  that  it  will 
retain  26  compressor  units,  totalling 
about  18,000  horsepower,  proposed  to  be 
abandoned  from  the  Blair-Heydrick. 
Deer,  Armour,  Warren,  and 
Tumbleweed  Compressor  Stations  for  its 
own  use  as  the  need  for  the  compression 
may  arise.  Panhandle  further  explains 
that  all  other  facilities  to  be  abandoned 
would  remain  in  place  for  ATGC's  use. 

Panhandle  also  proposes  to  abandon  2 
irrigation  taps,  3  farm  taps  and  1  direct 
sales  meter,  which  are  located  on  the 
Sneed  Facilities.  Panhandle  states  that 
these  customers  will  be  able  to  obtain 
gas  directly  from  ATGC;  therefore,  gas 
service  received  by  these  customers 
should  not  be  interrupted.  Panhandle 
explains  that  ATGC  would  execute  new 
sales  agreements  with  each  of  these 
parties. 
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It  is  explained  that  for  a  three  year 
period  from  the  date  of  the  sale  and 
transfer  of  the  Sneed  Facilities,  ATGC 
would  provide  transportation  service,  to 
the  extent  that  gas  was  otherwise 
dedicated  and  connected  to  Panhandle 
as  of  July  11, 1988,  for  Panhandle  or  the 
producer(s)  whose  gas  has  been 
released  to  ATGC. 

Panhandle  states  that  ATGC  has 
agreed  to  purchase  the  facilities  for  $5 
million.  The  total  cost  to  abandon  the 
facilities  by  sale  to  ATGC  is  estimated 
to  be  $12,000.  The  cost  to  abandon  the  26 
units  to  be  retained  by  Panhandle  is 
estimated  to  be  $288,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
19, 1989,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  89-168  Filed  1-4-89;  8:45  am] 

BILLINQ  CODE  S717-01-M 


[Docket  No.  ER89-134-000] 

PennsyWania  Electric  Co., 
Metropolitan  Edison  Co.,  West  Penn 
Power  Co^  the  Potomac  Edison  Co.; 
Riing 

December  30, 198S. 
Take  notice  that  on  December  21, 

1988,  the  GPU  Service  Corporation 
tendered  for  filing,  on  behalf  of  the 
above  listed  utilities,  proposed  revisions 
to  Schedules  6,  7  and  8  to  the  115  kV,  138 
kV  and  230  kV  Interconnection  Facilities 
Agreement,  dated  June  30, 1968. 

These  Schedules  have  been  revised  to 
update,  in  compliance  with  the  Federal 
Tax  Act,  the  rate  of  return  and  tax 
factors  used  to  calculate  the  monthly 
facilities  charges  under  the  Agreement. 
The  filing  also  updates  the  operation 
and  maintenance,  and  the  Pennsylvania 
Capital  Stock  Tax  factors  to  reflect  the 
most  recent  experience. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 

1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  89-169  Filed  1-4-89;  8:45  am] 

BtLUNO  cooc  srir-oi-n 


[Docket  No.  ER89-133-000] 
Pennsylvania  Power  &  Ught  Co.;  Filing 

December  29, 1988. 

Take  notice  that  on  December  20, 
1988,  Pennsylvania  Power  &  Light 
Company  (PP&L)  tendered  for  filing  as  a 
Rate  Schedule  a  tariff  pursuant  to  which 
PP&L,  a  member  of  the  Pennsylvania- 
New  Jersey-Maryland  Interconnection 
(PJM),  a  power  pool,  will  sell  to  any 
other  member  of  PJM  such  portion  of  its 
entitlement  to  the  PJM  transmission 
capability  to  import  reserved  economy 
energy  as  PP&L  may  make  available 
from  time  to  time  for  weekly  or  monthly 
periods.  The  rate(8)  for  each  sale  will  be 
fixed  by  a  competitive  bidding  auction 
process  in  which  any  member  of  PJM 
may  participate  after  first  submitting  a 


letter  of  participation  to  PP&L  in  the 
form  contained  in  the  tariff.  PP&L 
reserves  the  right  to  set  a  minimum  bid 
in  advance  of  each  such  action  and  to 
retain  any  or  all  of  the  auctioned 
entitlement  amount  during  a 
forthcoming  weekly  period  whenever  in 
PP&L's  sole  judgment  PP&L  has  a  need 
to  use  such  capability  of  its  own 
purposes. 

PP&L  requests  an  effective  date  of 
January  1, 1989,  in  order  that  the  first 
auction  may  take  place  prior  to  January 
5, 1989,  and  therefore  PP&L  also  requests 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A  Watson,  fr..  | 

Acting  Secretary. 
[FR  Doc.  89-170  FUed  1-4-89;  8:45  am] 

BIUJNG  COOE  6717-01-11 


[Docket  No.  ER89-139-000] 
Wisconsin  Electric  Power  Co.;  Filing 

December  30, 1988 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric) 
tendered  for  filing  on  December  23, 1988, 
tendered  for  filing  a  revised  Exhibit  B  to 
its  FERC  Rate  Schedule  No.  57  for 
service  to  Wisconsin  PubUc  Power  Inc. 
SYSTEM  (WPPI)  at  WPPI's  Kaukauna 
and  Menasha  delivery  points.  The 
Exhibit  B  revisions  reflect  the  results  of: 
(1)  Generation  capability  tests 
conducted  in  1988;  (2)  the  retirement  of 
two  coal-fired  imits;  and  (3)  the  addition 
of  hydroelectric  capacity  at  Kaukauna. 
The  revisions  do  not  affect  the  rates  for 
service  to  WPPI. 

Wisconsin  Electric  requests  that  the 
Commission  waiver  the  notice 
requirements  of  its  Regulations  in  order 
to  allow  a  proposed  effective  date  of 
June  1, 1989,  coincident  with  the 
commencement  of  the  next  Contract 
Year.  j 


BEST  COPY  AVAILABLE 
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Copies  of  the  filing  have  been  served 
on  WPPI.  the  Cities  of  Kaukauna  and 
Menasha,  Wisconsin,  and  the  Public 
Service  Commission  of  Wisconsin. 

Any  perosn  desiring  to  be  heard  or  to 
protest  said  filing  sould  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwoed  A.  Wataon,  |r.. 
Action  Secretary. 

(FR  Doc.  00-171  Filed  \-t-»,  8:46  am] 
HUMQ  coot  t^^^•o^•m 


ENVIRONMENTAL  PROTECTION 
AGENCY 


EPA  distributed  a  February  1988  draft 
of  this  guidance  for  public  comment  and 
review.  A  public  meeting  was  held  on 
this  guidance  on  March  14, 1988  in  the 
EPA  auditorium  in  Washington,  DC.  At 
that  meeting  EPA  discussed  the  draft 
guidance  and  solicited  written 
comments. 

The  final  guidance  document 
announced  today  includes  an  appendix 
which  contains  a  listing  of  the  Section 
307(a)  toxic  pollutants.  The  written 
public  comments  on  the  February  1968 
draft  and  EPA's  response  to  those 
comments  are  available  for  inspection  in 
the  office  shown  in  the  heading  of  this 
Notice. 

A  copy  of  the  guidance  document  and 
response  to  pubUc  comments  already 
have  been  sent  to  all  State  agencies 
responsible  for  water  quality  standards 
and  to  all  the  commenters  on  the 
February  1988  draft.  A  limited  number  of 
copies  of  the  guidance  are  available  for 
distribution  to  interested  persons  by 
contacting  the  office  shown  in  the 
heading  to  this  Notice. 

Dated:  December  12. 1986. 
Rebecca  W.  Hanmer, 

Acting  Assistant  Administrator  for  Water. 
(FR  Doc.  89-139  Filed  1-4-89;  8:45  am) 

MUNM  COOC  SiSO-OMI 


[WH-fRL-380U] 

Water  Quality  Act  of  1967; 
Imptamentation:  OuManM  Documents 
Availability 

AOtNCV:  Environmental  Protection 

Agency. 

ACnow;  Notice  of  availability. 

summary:  EPA  announces  the 
availability  of  guidance  for  State 
compliance  with  the  requirements  of 
section  303(c)(2)(B)  of  the  Clean  Water 
Act  which  deals  with  requirements  for 
toxic  pollutant  criteria  in  State  water 
quality  standards. 

POM  RMTMCR  INfOIMATION  CONTACT. 
Mr.  Kent  Ballentine,  Standards  Branch, 
Office  of  Water  Regulations  and 
Standards  {WH-585).  U.S.  EPA  401  M 
Street,  SW.,  Washington.  DC  20460. 
Telephone  202-475-7315. 
SUPPI.1MINTANV  mramHATION:  The 
Water  Quality  Act  of  1967  established 
section  303(c)(2)(B)  in  the  Federal  Clean 
Water  Act.  Briefly  stated,  each  State  is 
required  to  adopt  numeric  criteria  in  its 
water  quality  standards  for  all  listed 
toxic  pollutants,  the  discharge  or 
presence  of  which  in  the  affected  waters 
could  reasonably  be  expected  to 
interfere  with  the  designated  uses  of  the 
State's  waters,  and  for  which  EPA  has 
published  water  quality  criteria 
guidance. 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  FWed 

The  Federal  Maritime  Conunission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement's)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
conunents  are  found  in  §  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  22A-2O02O6. 

Title:  Port  Authority  of  New  York  and 
New  Jersey  Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Authority)  Evergreen 
International  (USA)  Corp.  (EIC). 

Synopsis:  The  agreement  provides 
that  the  Authori^  will  pay  EIC  $25.00 
per  import  container  with  cargo  and 
$50.00  per  export  container  with  cargo 


unloaded  from  or  loaded  on  ElC's 
vessels  at  a  marine  terminal  in  the  Port 
of  New  York/New  Jersey.  The  payment 
applies  only  to  containers  for  which  EIC 
is  required  to  pay  a  railroad  for 
transportation  by  rail  to  or  from  points 
more  than  280  miles  firom  a  terminal 
within  the  port  and  have  a  prior  or 
subsequent  move  by  water  dirough  a 
marine  terminal  in  the  Port. 

By  Order  of  the  Federal  Maritime 
Commission.  , 

Dated  Deceml)er  29,  ISSa.  I 
Joseph  C  Poiking,  I 

Secretary. 
[FR  Doc  89-112  Filed  1-4-89: 8:48  am) 

BUJJM  COOC  t730-0>-« 


[Docket  NaSS-asi 

Guam  Kaahyu.  Inc.  v.  Port  Autttortty  of 
Guam;  Rling  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Guam  Kashyu.  Inc.  ("Kaahyu") 
against  the  Port  Authority  of  Guam 
("Port")  was  served  December  29. 1988. 
Kashyu  alleges  that  the  Port  has 
violated  section  17  of  the  Shipping  Act. 
1916,  46  U.S.C.  816  through  its  policy  of 
requiring  that  all  stevedoring  services  at 
terminal  facilities  operated  by  the  Port 
be  conducted  by  Port  employees,  and 
prohibiting  Kashyu  from  using  its  own 
employees. 

"This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
KUne  ( 'Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  December 
29, 1989,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  April  30, 
1990. 

Joseph  C.  Polking. 
Secretary. 

[FR  Doc.  89-128  Filed  1-4-89;  8:45  am] 
■nxMM  COOC  srso-oi-M 
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Ocean  Frelgtit  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 

License  Number  2922. 

Name:  Arthur  L  Phillips  dba  Alps 
International. 

Address:  2455  Third  Street.  San 
Francisco,  CA  94107. 

Date  Revoked:  November  29. 1988. 

Reason:  Surrendered  license 
voluntarily. 

License  Number  139. 

Name:  The  7  Brothers  International, 
Inc. 

Address:  Seven  Brothers  Square. 
Bronx,  NY  10452. 

Date  Revoked:  November  30. 1988. 

Reason:  Failed  to  maintain  a  vaUd 
surety  bond. 

License  Number  3156. 

Name:  Allways  Transportation 
Services,  Inc. 

Address:  5055  South  Central  Street 
Chicago.  IL  60638. 

Date  Revoked:  November  30. 1988. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number  115-R. 

Name:  Antonio  Manuel  Sisto  dba 
Sisto  International  Shipping. 

Address:  924  Lincohi  Road,  Miami,  FL 
32199. 

Date  Revoked:  December  1, 1988. 

Reason:  Surrendered  license 
volimtarily. 

License  Number:  3138. 

Name:  Multi-Modal  International,  Inc. 

Address:  148-36  Guy  R.  Brewer  Blvd., 
Jamaica.  NY  11434. 

Date  Revoked:  December  4, 1988. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  965-R. 

Name:  A&M  Custom  Brokers  Co.,  Inc. 
dba  A&M  Custom  Brokers  Co. 

Address:  126  State  Street,  Boston,  MA 
02109. 

Date  Revoked:  December  5, 1988. 

Reason:  Surrendered  license 
voluntarily 

License  Number  2240-R. 

Name:  American  Vanpac  Van  Lines, 
Inc.  dba  Richmond  Export  Services. 

Address:  2114  MacDonald  Ave..  P.O. 
Box  4033,  Richmond.  CA  94801. 

Date  Revoked:  December  5. 1988. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 


License  Number  81. 

Name:  J.B.  Wood  Shipping  Co.,  Inc. 

Address:  365  Thomas  Boulevard. 
Orange.  NJ  07050. 

Date  Revoked:  December  5. 1988. 

Reason:  Surrendered  Ucense 
voluntarily. 

License  Number:  593. 

Name:  Jessie  Paxton,  Inc. 

Address:  6755  Customhouse  Plaza. 
Suite  G,  San  Diego.  CA  92073. 

Date  Revoked:  December  15, 1988. 

Reason:  Failed  to  maintain  a  vaUd 
surety  bond. 

License  Number  1743. 

Name:  Efrain  A.  Tubens  dba  Albens 
International  Forwarders. 

Address:  P.O.  Box  524181,  Miami.  FL 
33152. 

Date  Revoked:  December  31. 1988. 

Reason:  Surrendered  license 
voluntarily. 

License  Number  1501-R. 

Name:  E.M.P.  Ocean  Freight 
Forwarding  Co.,  Inc. 

Address:  16  California  St..  San 
Francisco,  CA  94111. 

Date  Revoked:  December  31, 1988. 

Reason:  Surrendered  license 
volimtarily. 

Robert  G.  Drew. 

Director  Bureau  of  Domestic  Regulation. 
[FR  Doc.  89-113  Filed  1-4-89;  8:45  am] 

BIUJNQ  CODE  (73(M)1-M 

Reissuance  of  Ocean  Freight 
Forwarder  License 

Notice  is  hereby  given  that  the 
following  ocean  flight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984  (46 
U.S.C.  app.  1718)  and  the  regulations  of 
the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 

License  No.:  1169. 

Name  Address:  Beverly  Hills  Transfer 
&  Storage  Co..  221  South  Beverly  Drive. 
Beveriy  Hills.  CA  90212. 

Date  reissued:  December  19, 1988. 
Robert  G.  Drew. 

Director,  Bureau  of  Domestic  Regulation. 
[FR  Doc.  89-114  Filed  1-4-89:  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

December  29. 1988. 

Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 


delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
imder  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collection  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
stateme^Tand  the  approved  collection 
of  infoination  instrument(s)  will  be 
placed  qnto  OMB's  public  docket  files. 
The  followirg  report,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  pubUshed  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  imder  OMB  delegated 
authority. 

DATE:  Comments  must  be  received  on  or 
before  January  23, 1989. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number,  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  and  5:15  p.m.  except  as 
provided  in  section  261(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  request  for  clearance  (SF 
83),  supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Fred  Schroeder — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551 
(202-452-3822).  | 
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PropoMi  To  Approve  Under  OMB 
Delegated  Authority  the  Exteiwioo,  With 
Revision,  of  the  Following  Report 

Report  title:  Report  of  Commercial 
Paper  Outstanding  Placed  by  Brokers 
and  Dealers:  Report  of  Commercial 
Paper  Outstanding  Placed  Directly  by 
Issuers:  and  Daily  Report  of  Offering 
Rates  on  Commercial  Paper. 

Agency  form  number  FR  2957a,  b,  and 
d. 

OMB  Docket  number:  7100-0002. 

Frequency:  Daily,  weekly,  and 
monthly. 

Reporters:  Securities  Brokers  and 
Dealers  and  Direct  Issuers  of 
Commercial  Paper. 

Annual  reporting  hours:  1796. 

Estimated  average  hours  per 
response:  .2  to  .7. 

Estimated  number  of  respondents:  87. 
Small  businesses  are  not  affected. 

General  description  of  report-  This 
information  collection  is  voluntary  [12 
U.S.C.  225a  and  353  et  seq]  and  is  given 
confidential  treatment  [5  U.S.C. 
552(b)(4)). 

These  reports  provide  information  on 
the  amount  outstanding  and  selected 
offering  rates  on  commercial  paper, 
which  is  used  by  the  Federal  Reserve  in 
monitoring  developments  in  the 
commercial  paper  market  for 
supervisory,  regulatory,  and  monetary 
policy  purposes. 

Board  of  Governors  of  the  Federal  Reserve 
Syalem.  December  29,  lOM. 
WilUen  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  89-108  Piled  1-4-89;  8:45  am] 
BiujNO  coot  ttlO-OI-H 


Banh  of  Tokyo,  Ltd^  ConecUon 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
29306]  published  at  page  51586  of  the 
issue  for  Thursday,  December  22, 19e& 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  entry  for  The  Bank  of 
Tokyo,  Ltd.  is  amended  to  read  as 
follows: 

1.  The  Bank  of  Tokyo,  Ltd..  Tokyo, 
Japan;  to  engage  de  novo  through  its 
subsidiary,  BOT  Futures.  Inc.,  New 
York.  New  York,  in  acting  as  a  futures 
commission  merchant  for  nonaffiliated 
persons  pursuant  to  S  225.25(b](18)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  on  a 
worldwide  basis. 

Comments  on  this  application  must  be 
received  by  January  13, 1989. 


Board  of  Governors  of  the  Federal  Reserve 
System.  December  28, 1988. 
WUUamW.WOee. 
Secretary  of  the  Board. 
(FR  Doc.  89-107  Filed  1-4-89:  8:45  am] 
MLUMO  COM  tno-«i-« 

Change  In  Bank  Control  Noticr. 
AcquMtlon  of  Sharea  of  Banka  or 
Bank  HoMing  Companlea;  Coleman 
County  State  Bank  Employee  Stock 
Option  Plan 

The  notificant  Isited  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(1)1  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
inunediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofHces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  28. 1989. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Coleman  County  State  Bank 
Employee  Stock  Opton  Plan.  Coleman. 
Texas:  to  retain  11.24  percent  of  the 
voting  shares  of  Coleman  Bancshares, 
Inc.,  Coleman,  Texas  and  thereby 
indirectly  acquire  Coleman  County  State 
Banic  Coleman,  Texas. 

Board  of  Covemors  of  the  Federal  Reserve 
System,  December  29, 1988. 
Wliliem  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  89-108  Filed  1-4-89:  8:45  am] 

BIUJNO  COOC  UIO-OI-M 


Interchange  Financial  Servicee 
Corporation  et  al.;  AppNcationa  To 
Engage  de  Novo  in  Permiaaible 
Nonbanking  Activltiea,  Interchange 
Financial  SenHcea  Corp.  et  aL 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  5  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 


activity  that  is  listed  in  8  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales. 

Each  application  is  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  17, 1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Interchange  Financial  Services 
Corporation.  Saddle  Brook,  New  Jersey; 
to  engage  de  novo  through  its  subsidiary 
Clover  Leaf  Mortgage  Co.,  Inc.,  Saddle 
Brook.  New  Jersey,  in  making,  acquiring 
and  servicing  loans  secured  by  real 
property,  such  as  home  equity  loans, 
pursuant  to  S  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Richmood 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  FNB  Corp..  Asheboro,  North 
Carolina;  to  engage  de  novo  through  its 
subsidiary  Eastchester  Recovery 
Services,  Inc..  High  Point,  North 
Carolina,  in  providing  to  others 
computer  capabilities  through  its 
computer  hardware  and  data  processing 
facility,  pursuant  to  S  225.25(b)(7)  of  the 
Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
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Marietta  Street  NW,.  Atlanta,  Geot^ia 
30303: 

1.  Summerville/Trio  Bancshares.  Inc., 
Summerville,  Georgia;  to  engage  de  novo 
in  insurance  activities,  pursuant  to 
8  225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y.  Specifically,  Apphcant 
will  form  an  insurance  agency  which 
will  sell  to  the  general  public  personal 
lines  of  property  and  casualty  insurance 
in  a  town  with  a  population  less  than 
5,000. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Deceml>er  29. 1988. 
WiUiom  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc  89-109  Filed  1-4-89;  8:45  am] 
HUJNa  oooc  sne-ei-M 


Lakeland  Bancaharea,  inc;  CorrectkNi 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  68- 
29861)  pubKshed  at  page  52789  of  the 
issue  for  Thursday,  December  29, 1988. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis,  die  entry  for  Lakeland 
Bancshares,  Ina  is  amended  to  read  as 
follows: 

1.  Lakeland  Bancshares,  Inc.,  Lyie. 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shai«s  of  Bank  of  Lyle,  LyIe, 
Minnesota,  a  de  novo  bank. 

Comments  on  this  application  must  be 
received  by  January  a.  1989. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  December  29. 1988. 
Williaa  W.  Wfles. 
Secretary  of  the  Board. 
[FR  Doc  89-110  Filed  1-4-89;  8:45  am] 
aauae  coot  ssio-eY-M 


Somereet  Bankeharee,  Inc^  et  al., 
FormatkMie  of,  Acquiaitlona  l>y,  and 
Mergere  of  Bank  Holding  Compeniee 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
8  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(cj  of  the  Act  (12 
U.S.C  1842(c]). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 


Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
27. 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Somerset  Bankshares.  Inc., 
Somerville.  Massachusetts;  to  acquire 
100  percent  of  the  voting  shares  of 
Central  Co-operative  Bank.  Somerville, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  Parish  National  Corporation. 
Bogalusa,  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of 
Progressive  Capital  Corporation, 
Covington.  Louisiana,  and  thereby 
indirectly  acquire  Central  Progressive 
Bank  of  Amite,  Amite,  Louisiana. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Stteel,  Chicago,  Illinois 
60690: 

1.  First  National  Bankshares,  Inc., 
Logansport  Indiana;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Bank  of  America,  Inc.  Monticello. 
Indiana,  and  thereby  indirecdy  acquire 
First  National  Bank  of  Indiana. 
Monticello.  Indiana. 

D.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  CNB  Bancshares,  Inc.,  Evansville. 
Indiana;  to  acquire  at  least  96.78  percent 
of  the  voting  shares  of  Bank  of  St. 
Helens,  Shively,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  2a  1S88. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  89-111  Filed  1-4-U8;  8:45  am] 

BIUJNQ  COOC  SIW-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admintatratlon 

Privacy  Act  of  1974;  Syetem  of 
Records 

agency:  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS). 


ACTION:  Notice  of  new  system  of 
records. 

summary:  In  accordance  %vith  the 
requirement  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  establish  a  new 
system  of  records.  "Evaluation  of  the 
OBRA  87  Medicare  Payment  for 
Influenza  Vaccination  Demonstration," 
HHS/HCFA/ORD  No.  09-70-0041.  We 
have  provided  background  information 
about  the  proposed  system  in  the 
tUPPtf  MENTARY  INFORMATION  section 
below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment,  HCFA  invites  comment  on  all 
portions  of  this  notice. 

DATES:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Chairman  of  the 
Conunittee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  on  December  30. 1988, 
pursuant  to  paragraph  4(b)  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Tederal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12. 1985  (50  FR  52730).  In 
accordance  with  paragraph  4(b)(4)  of 
this  same  Circular,  we  are  requesting  a 
waiver  from  OMB  of  the  60-day  advance 
notice  requirement.  Therefore,  in  the 
absence  of  a  denial  of  the  waiver  by 
OMB.  the  new  system  of  records 
including  routine  uses  will  become 
effective  January  30. 1980,  unless  the 
comments  received  should  lead  HCFA 
to  decide  otherwise. 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  Privacy 
Act  Officer,  Officer  of  Budget  and 
Administration,  Health  Care  Financing 
Administratioa  Room  G-M-1  East  Low 
Rise  Building,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT 

Bonnie  Edington,  Office  of  Research  and 
Demonstrations,  Ambulatory  Services 
Branch,  Room  2306  Oak  Meadows 
Building.  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  telephone 
(301)  966-6618. 

SUPPLEMENTARY  INFORMATION:  HCFA 

proposes  to  initiate  a  new  system  of 
records  collecting  data  under  the 
authority  of  Section  4071  of  the  Omnibus 
Budget  Reconcihation  Act  of  1987 
(OBRA  87),  Pub.  L  100-203.  The  purpose 
of  this  sj'stem  of  records  is  to  provide 
data  necessary  to  evaluate  the  OBRA 
1987  Influenza  Vaccination 
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Demonstration.  Section  4071  of  OBRA  87 
requires  that  the  Secretary  of  OHHS 
wtablith  a  demonstratien  project  to  test 
die  cost-effectiveness  of  providing 
influenza  vaccination  to  Medicare 
beneficiaries.  The  project  is  to  be 
conducted  for  an  initial  period  of  24 
months,  and  by  October  1.  ISOa  the 
Secretary  is  to  report  to  Congress  on  the 
results  of  the  project.  If  existing  data 
•how  that  providing  influenza 
vaccination  under  the  Medicare  program 
Is  cost-efl'ective,  the  demonstration  will 
terminate,  and  influenza  vaccination 
will  become  a  covered  service  under 
Medicare  effective  November  1, 199a  If 
findings  are  inconclusive,  the  project 
will  continue  for  an  additional  24 
months,  and  by  April  1, 1993,  the 
Secretary  will  submit  a  final  report  to 
Congress  on  the  results  of  the  project 
Coverage  under  Medicare  becomes 
effective  on  the  first  day  of  the  first 
month  after  the  final  report  is  submitted 
unless  the  report  shows  that  the 
vaccination  is  not  cost-effective. 

The  system  of  records  will  include 
data  collected  from  the  Health 
Insurance  Master  Files,  the  Medicare 
Part  A  Hospital  Billing  Records 
(MEDPAR  File],  the  Medicare 
Automated  Data  Retrieval  System 
(MADRS)  File,  claims  data  from 
Medicare  Part  B  carriers  in 
demonstration  States,  claims  for 
Influenza  immunizations  processed  by 
separate  demonstration  carriers,  and 
demonstration  surveillance  data  on 
nported  cases  of  Medicare  beneficiaries 
hospitalized  for  influenza  in  the 
demonstration  areas. 

In  order  to  fulfill  the  objectives  and 
complete  tasks  in  this  project  the 
contractor  must  have  individually- 
identified  records.  Since  we  are 
proposing  to  establish  this  system  of 
records  in  accordance  with  the 
requirements  and  principles  of  the 
Privacy  Act  we  do  not  anticipate  that  it 
will  have  an  unfavorable  effect  on  the 
privacy  or  other  personal  rights  of 
individuals. 

The  Privacy  Act  permits  us  to  discldse 
information  without  the  consent  of  the 
individual  for  "routine  uses" — that  is, 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 
we  collected  the  information.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria,  since  the 
information  is  collected  for 
administering  the  Medicare  program  for 
which  we  are  responsible.  We  anticipate 
that  disclosures  under  the  routine  uses 
will  not  result  in  any  unwarranted 
adverse  effects  on  personal  privacy. 


Dated:  December  29, 1968. 
WUUaa  L  Rofier, 

Administrator,  Health  Care  Financing 
Administration. 


Evaluation  of  the  OBRA  87  Medicare 
Payment  of  Influenza  Vaccination 
Demonstration. 


None. 

SVIflM  LOCATMM: 

Abt  Associates,  Inc.,  55  Wheeler 
Street  Cambridge,  MA  02138. 

CATMOmn  OP  MOIVIOUALS 


Medicare  beneficiaries  in 
demonstration  areas  and  in  comparison 
sites.  Areas  participating  in  the 
demonstration  are  selected  through  a 
competitive  grant  process. 

CATMOMU  OP  HICOMOI  M  THI  MIIUS» 

Name:  health  insurance  claim  number 
address:  cost  and  utilization  of  health 
services;  diagnosis;  previous  infiuenza 
vaccination  status:  surveillance  and 
virologic  testing  of  hospitalized  cases  of 
infiuenza. 

AUTMOMTV  ran  MAMTINAMCa  OP  TNI 


Section  4071  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OKIA  87). 
Pub.  L 100-208.  -'     ■■•■ 


To  provide  data  necesaary  to  evaluate 
the  impact  of  the  OBRA  1987  Infiuenza 
Vaccination  Demonstration. 

ROUTMi  UMS  OP  WaCOWOt  MAMTAMm  M 
TM  aVSIUI,  MCLUOINO  CATCOOMn  OP 
UHM  AND  PUHPOMS  OP  SUCH  IMSRS: 

Disclosure  may  be  made: 

1.  To  other  contractors  for  the  purpose 
of  collating,  analyzing,  aggregating,  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and /or  manipulating  ACP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 
or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 

2.  To  a  concessional  office,  form  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

3.  To  the  Department  of  justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

a.  HHS,  or  any  component  thereof;  or 

b.  Any  HHS  employee  in  his  or  her 
official  capacity;  or 


c  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

d.  the  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  htigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would  -  • 
help  in  the  effective  representation  of 
the  governmental  party  provided, 
however,  that  in  each  case,  HHS-'' 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  To  an  individual  or  organization  for 
research,  demonstration,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
the  efficacy  or  efficiency  of  HCFA 
programs  if  HCFA: 

a.  Determines  that  the  proposed  use 
does  not  violate  legal  limitations  under 
which  the  record  was  provided, 
collected,  or  obtained,  including  such 
limitations  as  may  be  imposed  or 
provided  und6r  the  Privacy  Act:  , 

b.  Determines  that  the  purpose  for . 
which  the  proposed  use  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is       ^ 
provided  in  a  form  that  identifies         ■   . 
individuals; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  on  or  risk  to  the 
privacy  of  the  individual  by  such  limited 
additional  exposure  that  unauthorized 
disclosure  of  the  record  might  bring;  and 

(3)  There  is  a  reasonable  probability 
that  the  objective  of  the  use  will  be 
accomplished: 

c  Requires  the  recipient  of  the 
information  to:  .  ,} 

(1)  Establish  appropriate 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be  :^. 
accomplished  consistent  with  the  '-   - ::. 
purpose  of  the  project,  unless  the 
recipient  receives  written  authorization 
from  HCFA  ihat  is  justified  based  on    .. 
research  objectives  for  retaining  such 
information;  and 

(3)  Make  no  further  use  of  the  record 
except 

(a)  For  use  in  emergency 
circumstances  affecting  the  health  or 
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safety  of  any  individual  following 
written  authorize  bon  of  HCFA: 

(b)  For  disclosure  to  a  person, 
identified  in  advance  by  HCFA.  for  the 
purpose  of  conducting  an  audit  of  the 
research  project  provided  information 
which  would  identify  research  subjects 
is  destroyed  by  the  person  authorized  to 
conduct  the  audit  at  the  earliest 
opportunity,  consistent  with  the  purpose 
of  the  audit  or 

(c)  When  further  approved  by  HCFA. 
d.  Secures  a  written,  legally  binding 

statement  by  the  recipient  of  the 
information  attesting  that  the  recipient 
understands  the  provisions  of  paragraph 
4(c)  and  all  terms  and  conditions  of  the 
Privacy  Act 


KM  STOMNQ, 
NCTMCVMai,  ACCEMMQ,  WCTAmWItt.  AND 
OtSPOSMO  OP  nCCONOa  IN  TME  SYSTSM: 

rroNAoe:  I 

Paper,  magnetic  tape,  and  fioppy 
diskettes. 

RTniiEVAaiuTV: 

Information  will  be  retrieved  by 
beneficiary's  name  and  health  insiu-ance 
claim  number, 

SAFCQUARDt: 

Employees  who  maintain  records  in 
this  system  are  instructed  to  grant 
access  only  to  authorized  users.  Data 
stored  in  computers  are  accessed 
through  the  use  of  passwords/ 
keywords/ numbers  known  only  to  the 
authorized  personnel  These  passwords/ 
keywords/numbers  are  changed  ae 
needed. 

Coatractort  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosures  of  the  records  except 
a«  autfaarized  by  the  system  manager  in 
•ccordanoe  with  the  Privacy  Act 
Privacy  Act  requirements  are 
specifically  included  in  contracts  related 
to  this  systenL  The  project  officer  and 
contract  officer  oversee  compliance  wkh 
these  requirements.  The  particular 
safeguards  implemented  nte  developed 
in  accordance  with  the  HHS  .ADP 
Systems  Manual  Part  6.  ADP  Systems 
Security  (e.g.,  use  of  passwords),  and  the 
National  Biu^au  of  Standards  Federal 
Information  Processing  Standards. 

•MrmmoN  ANO  DtsposM: 

Hardcopy  data  collection  forms  and 
magnetic  tapes  with  identifiers  will  be 
retained  in  secure  storage  areas.  The 
disposal  technique  of  degaussing  will  be 
used  to  strip  magnetic  tape  and  floppy 
diskettes  of  all  identif>'ing  names  and 
numbers  in  June  1993.  Hardcopy  records 
will  be  destroyed  at  this  time. 


SYSTsa  manaoenCs)  and  aoohess: 

Director,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  2230  Oak  Meadows 
Building,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207. 

NOTIFICATtON  PftOCEOURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
indicated  above,  specify  name,  address, 
and  health  insurance  number. 

Same  as  notification  procedures. 
Requestora  should  reasonably  specify 
the  record  contents  being  songht.  (These 
procedures  are  in  accordance  with  HHS 
Regulations  (45  CFR  5b.5(a)(2).) 

cowTBsnwo  wecowo  pnoceoowcb. 

Contact  the  System  Manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.g.,  why  it  is  inaccurate, 
irrelevant  incomplete,  or  not  current). 
fHiese  procedures  are  in  accordance 
with  DHHS  Regulations  t45  CSR  Sb.7).) 

MECORO  SOUNCC  CATtOONMES:  I 

Information  contained  in  Aese   ' 
records  is  obtained  from  HCFA's   ' 
existing  system  of  records,  prescripticm 
forms  from  demonstration  providers, 
and  information  directly  from 
participants. 


top  IMC  ACT: 

None. 
[PR  Doc.  89-105  Piled  1-4-8%  8:45  am] 

BNXmO  COOC4t 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA-61O-O0-4411t-1S] 

Information  Collectiona  Submitted  for 
Review 

The  proposals  for  the  collections  of 
information  listed  below  hdve  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collections  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  ^e 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  DC  20503.  telephone  202- 
395-7340. 


Title:  Application  for  Permit  for  Drill, 
Deepen,  or  Plug  Back,  43  CFR  3160 

OMB  Approval  Number  1004-0136 

Abstract-  Data  submitted  by  oil  and  gas 
operators  is  used  for  agency  approval 
of  proposed  drilling  operations 
through  review  of  technical  and 
environmental  factors 

Bureau  Form  Number  3180-3 

Frequency:  On  occasion 

Description  of  respondents:  Oil  and  gas 
operators 

Estimated  Completion  lime:  30  minutes 

Annual  Responses:  4,000 

Annual  Burden  Hours:  2.250 

Title:  Well  Completion  Report  and  Log. 
43  CFR  3160 

OMB  Approval  Number  1004-0137 

Abstract:  Data  submitted  by  oil  and  gas 
operators  is  used  for  agency  approval 
of  specific  additional  operations  on  a 
well  and  to  report  the  completion  of 
such  additional  work 

Bureau  Form  Number  3160-4 

Frequency:  nonrecurring 

Description  of  respondents:  Oil  and  gas 
operators 

Estimated  Completion  time:  60  minutes 

AnnvaJ  responses:  2.200 

Annual  Burden  Hours:  2.290 

Bureau  Clearance  Officer  Rick  lovaine 
202-653-8853 

Date:  N<jv«nt)er  1, 1968. 
lefTZabier, 

Acting  Assistant  Director  Energy  and 

Mineral  Resources. 

(PR  Doc.  89-119  Filed  l-4-«9:  8:45  am) 


San  Rafael  Reef  WIMermas  Study 
Area;  Environmental  Assessment 

[UT-060-09-4t30-tS| 

agency:  Bureau  of  Land  Managem«>nt 

Interior. 

action:  Notice  of  30-day  public 

comment  period. 

SUMMAirv:  A  draft  environmental 
assessment  will  be  prepared  in  response 
to  a  plan  of  operations  submitted  by  a 
mining  claimant  for  a  drilling  program  in 
the  Straight  Wash  area  of  the  San 
Rafael  Swell.  This  area  is  located  within 
the  San  Rafael  Reef  Wilderness  Study 
Area.  UT-0e0-029A.  Under  the  proposed 
action,  BLM  would  approve  a  plan  of 
operations  to  drill  four  drillholes  for 
glass  sand  in  the  Wikiemess  Study 
Area.  Public  review  and  comment  is 
requested. 

FOR  FURTHEft  INFOmMTION  CONTACT 
Neil  Simmons.  Bureau  of  Land 
Management.  San  Rafael  Resource 
Area,  900  North  700  East  Price,  Utah 
84501.  (801)  637-4584. 


( 
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■PFIcnvi  OATH  Environmental  analysis 
to  be  available  for  30-day  public  review 
and  comment  begiiming  January  9, 1989. 

•UPMAMNTAJiY  iNTOfWUTmN:  Address 
all  comments  to  James  Dryden,  Bureau 
of  Land  Management,  San  Rafael 
Resource  Area.  900  North  700  East, 
Price.  Utah  84501. 

WUliam  C  Strinser. 

Acting  District  Manager. 

[FR  Doc.  89-120  Filed  l-«-89:  a-45  am] 

I  COM  4310-OO-M 


DEPARTMENT  OF  INTERIOR 

Caiifomls  Stats  Offtcs;  Revocation  of 
ttie  Knoxville  Known  Qsotttermal 
Resources  Area 

AOINCV:  Bureau  of  Land  Management 
Department  of  Interior. 

action:  Revocation  of  the  Knoxville 
Known  Geothermal  Resources  Area. 

summary:  Pursuant  to  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
section  21(a)  of  the  Geothermal  Steam 
Act  of  1970  (84  Stat.  1566. 1572;  30  U.S.C. 
1020],  and  delegations  of  authority  in  220 
Departmental  Manual  4.1  H.  and 
Secretarial  Orders  3071  and  3087,  the 
following  described  lands  in  the 
Knoxville  Known  Geothermal  Resources 
Area  are  hereby  revoked  in  its  entirely, 
effective  November  15, 1988: 

(5)  California 
Knoxville  Known  Geothermal  Resources 
Area 

Mt  DUUo  MotUDo.  CaUfomia 

T.  11  N..  R.  SW. 

Sec.  9.  NViNE^.  NEy«NWV4. 

Sec.  la  Lots  1  through  S.  S^SWW.  SE^. 

Sec  11.  Lou  1  throuih  9.  W^NEy4, 

NV4NWV4. 
Sec  15,  EV^EH.  SWV«SEV4. 
The  descrit)ed  revoked  area  contains  1,318.79 

acres  more  or  less. 

The  subject  lands  will  be  made 
available  to  the  first  qualified  applicant 
under  regulation  appearing  In  43  CFR 
Part  3210  beginning  with  the  first 
calendar  month  following  the  date  of  the 
notice. 

ran  FURTMCR  INP0MMAT10N  CONTACT: 

Bureau  of  Land  Management,  California 
State  Office,  Division  of  Mineral 
Resources.  2800  Cottage  Way, 
Sacramento.  California  9582S,  (916)  978- 
4735. 
Dated:  November  29, 1968. 

RoCMft  M«  AlKMTSOO, 

Deputy  State  Director,  Mineral  Reeourcat. 
[FR  Doc  80-130  Filed  1-4-89:  8:45  am| 

•ILUMO  coot  411Vt>-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Msnagement  Service 

Information  Coitection  Sul>mitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworit 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  DC  20503.  telephone  (202) 
395-7340,  with  copies  to  Gerald  D. 
Rhodes,  Chief,  Branch  of  Rules,  Orders, 
and  Standards;  Offshore  Rules  and 
Operations  Division:  Mail  Stop  646, 
Room  6A110;  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 
Reston,  Virginia  22091. 
Title:  Facilities  on  the  Outer  Continental 
Shelf  (OCS)  Adjacent  to  California  (30 
CFR  250.47). 
OMB  Approval  Number  None. 
Abstract:  Respondents  are  required  to 
provide  the  Minerals  Management 
Service  (MMS)  with  information  on 
emissions  data  and  related  data  from 
existing  and  new  facilities  or 
modiflcations  to  existing  and  new 
facilities  located  on  the  Federal  OCS 
adjacent  to  California.  The  MMS  will 
use  this  information  to  identify  any 
potential  or  existing  pollutant 
emissions  and  evaluate  the  potential 
Impact  of  those  operations  on  the 
adjacent  coastal  areas  of  the  State  of 
California. 
Bureau  Form  Number:  None. 
Frequency:  On  occasion. 
Description  of  Respondents:  Federal 

OCS  oil  and  gas  lessees. 
Estimated  Completion  Time:  29.6  hours. 
Annual  Responses:  123. 
Annual  Burden  Hours:  3,640. 
Bureau  Clearance  Officer  Dorothy 
Christopher,  (703)  435-6213. 
Date:  December  21, 198& 
WlUiam  D,  Bettanberg. 
Associate  Director  for  Offshore  Minerals 
Management 
(FR  Doc.  89-121  Filed  1-4-89;  8:45  am)     ' 


Development  Operationa  Coordination 
Document,  Shell  Offshors  Inc. 

AOCNCV:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  lease  OCS-G      | 
1039,  Block  274.  Ship  Shoal  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the  i 

development  and  production  of  | 

hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Fourchon.  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  December  23, 1988. 
Comments  must  be  received  on  or 
before  January  23, 1989  or  15  days  after 
the  Coastal  Management  Section 
receives  a  copy  of  the  plan  from  the 
Minerals  Management  Service. 

addresses:  a  copy  of  the  subject 
DOCD  is  available  for  pubHc  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday)  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Houra:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the    •■ 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70605.  J       ~ 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  738-2874. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  thia  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
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DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Date:  December  27, 198a 

|.  Rogers  Peajrcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  89-122  RIed  1-4-89;  8:45  am) 

MllMQ  COOC  4110-MP.N 

INTERSTATE  COMMERCE 

COMMISSION 

IFInance  Docket  No.  31374] 

Southern  Pacific  Transportation 
Company  and  the  Atchison,  Topeka 
and  Santa  Fe  RaHway  Co.— Joint 
Project  for  Relocation  of  a  Une  of 
RaUroad 

On  December  10, 1988.  Southern 
Pacific  Transportation  Company  (SPT) 
filed  a  notice  of  exemption  '  under  49 
CFR  1180.2(d)(5)  for  a  joint  project  with 
The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  to  relocate 
a  portion  of  SPTs  Santa  Ana  Branch 
line,  located  in  Orange  County,  CA.  The 
transaction  was  expected  to  be 
consummated  on  November  30, 1988. 

The  joint  project  involves  the 
following  elements:  (1)  Trackage  Rights. 
Pursuant  to  an  agreement  with  Santa  Fe, 
SPT  will  acquire  trackage  rights  over 
Santa  Fe's  line  between  milepost  169.856 
and  milepost  175.370.  This  will  enable 
SPT  to  continue  uninterrupted  service  to 
its  shippers  whose  traffic  moves  over 
the  Santa  Ana  Branch.  (2)  Partial 
Abandonment.  SPT  will  reroute  its 
overhead  traffic  from  a  portion  of  its 
Santa  Ana  Branch  between  milepost 
512.302  and  milepost  516.407.  a  distance 
of  4.105  miles.  There  are  no  shippers 
located  on  this  portion  of  the  Santa  Ana 
Branch.  According  to  SPT,  abandonment 
and  relocation  of  overhead  operations 
by  way  of  the  trackage  rights  acquired 
from  Santa  Fe  will  eliminate  an  excess 
SPT  facihty  better  suited  for  other  pubhc 
purposes,  while  improving  its  financial 
viability.  Also,  it  will  allow  the  Orange 
County  Transit  District  to  acquire  a  3.73- 
mile  corridor  in  order  to  widen 


'  The  notice  wai  originally  filed  on  Decemt>er  1, 
1988.  and  was  fubsequently  updated  and  accepted 
for  filing  on  December  10,  issa 


Interstate  Highway  5  and  for  the 
construction  of  a  transit  way  to  be  used 
as  an  express  route  for  buses. 

The  joint  project  involves  the 
relocation  of  a  line  of  railroad  that  does 
not  disrupt  service  to  shippers. 
Accordingly,  it  falls  within  the  class  of 
transactions  identified  at  49  CFR 
1180.2(d)(5).  The  Commission 
categorically  exempted  these 
transactions  under  49  U.S.C.  10505  in 
Railroad  Consolidation  Procedures,  366 
I.C.C.  75  (1982).  The  Commission 
determined  that  line  relocations 
embrace  trackage  rights  transactions 
such  as  the  one  proposed  here.  See D.T. 
» I.R.— Trackage  Rights,  363  I.C.C.  878 
(1981).  Moreover,  in  Finance  Docket  No. 
30639,  Louisiana  &Ark.  Ry.  Co.— 
Trackage  Rights  Exemption— Illinois 
CO.  R.R.  Co.  and  New  Orleans  Term.  C 
(not  printed),  served  April  17, 1985  the 
abandonment  of  approximately  6  miles 
of  track  was  exempted  tmder  the 
provisions  of  S  1180.2(d)(5)  as  an 
incident  to  a  line  relocation  proposal. 
See  also  Finance  Docket  No.  30883,  Soo 
Line  Railroad  Company  and  Chicago 
and  North  Western  Transportation 
Company— ^/oint  Project  for  Relocation 
of  a  Line  of  Railroad  (not  printed), 
served  September  25, 1987.  Similariy,  the 
facts  of  this  case  show  that  the  proposed 
abandonment  is  incidental  to  a  line 
relocation  and  should  be  exempted 
under  S  1180.2(d)(5). 

Use  of  this  exemption  will  be 
conditioned  on  appropriate  labor 
protection.  Any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — Trackage 
Rights— BN,  354  I.CC.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360  I.C.C.  653  (1980). 
Any  employees  affected  by  the 
proposed  abandonment  will  be 
protected  by  the  conditions  in  Oregon 
Short  Line  R.  Co. — Abandonment — 
Goshen,  360  I.C.C.  91  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Gary  A. 
Laakso,  Southern  Pacific  Building,  Room 
846,  One  Market  Plaza,  San  Francisco, 
CA  94105. 

Decided:  December  29, 1988. 

By  the  Commission,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Norata  R.  McGee, 
Secretary. 
[FR  Doc.  89-103  Filed  1-4-89;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  Amoco  Chemical  Corp.  et  ai. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  21, 1988,  a  total 
of  seven  proposed  Consent  Decrees  in 
United  States  v.  New  Castle  County,  et 
al,  and  related  litigation.  United  States 
V.  Amoco  Chemical  Corporation,  et  al 
Civ.  Action  No.  88-703  (LON),  were 
lodged  with  the  United  States  District 
Court  for  the  District  of  Delaware.  The 
Consent  Decrees  require  numerous 
defendants  and  third-party  defendants 
to  implement  a  remedial  action  at  the 
Tybouts  Comer  Landfill  Site  in  New 
Castle  County,  Delaware,  to  finance 
93  V4  percent  of  the  costs  incurred  in 
implementing  that  remedy,  to  pay  $1.5 
million  in  future  governmental  oversight 
costs,  and  to  pay  a  total  of  $1.73  million 
to  the  Hazardous  Substances  Trust  Fund 
("Superfund")  in  connection  with  costs 
incurred  or  to  be  incurred  by  the  United 
States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  shall  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
V.  New  Castle  County,  et  al..  DO]  Ref. 
90-7-1-143. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  Richard  Andrews. 
Federal  Building.  844  King  Street. 
Wilmington,  Delaware  19801  and  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency.  841  Chestnut  Street. 
Philadelphia.  Pennsylvania,  19107. 
Copies  of  the  Consent  Decrees  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  U.S. 
Department  of  Justice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $34.40  (10  cents  per  page 
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reproduction  cost)  payable  to  the 

Treasurer  of  the  United  States. 

Rogw ).  Mamilk. 

AMUMtani  Ai$tnt^  C^tntoir  Lonoosto 

NaturaJ  Hmomnm  tkntitm. 

(Fit  Dec  fl»42S  Mid  l-4-«t  ft45  anf 


LOOQinQ  Or  vOflMfll  UVCfVV  rVtfWumm 

toT^«  -^w.  in  Water  Act;  Carrabait 

Qanerai,  inc. 

In  accordance  with  Oepartmentai 
policy.  28  CFR  507,  notice  ia  hereby 
given  that  on  Oeceniber  14. 1968,  a 
proposed  Consent  Decree  in  United 
States  Y.  City  ofCarmbelle,  et  al,  QyiJ 
Action  No.  88-40346i,  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Florida.  The 
Complaint  sou^t  penalties  and 
Injanctive  relief  against  the  City  of 
Carrabelle  ("City")  and  the  State  of 
Florida  andsr  section  909  of  the  Clean 
Water  Act  S3  U.S.C  1319.  for  the  City's 
viotalkns  of  effluent  limitation 
prorMooa  of  its  National  Pollutant 
Dlacfaatge  BUnination  System  (NPDES) 
permit  The  City's  viotatioDS  included 
diacitarging  in  violatioo  of  pennit 
limitations  and  failure  to  construct 
sufficient  plant  improvements  to  meet 
the  "cease  discharge"  requirement 
contained  in  the  permit 

Tne  proposed  Consent  Decree 
imposes  a  pemanent  inftinction  against 
future  violations  of  the  Clean  Water  Ad 
and  imposes  a  court-ordered  compliance 
schedule  to  require  the  City  to  oompk«e 
the  necessary  oonstroction  and 
improveeMols  to  bring  its  techarges 
within  the  terms  and  liadtalions  of  its 
NPDE8  pennit  It  also  impoaas  a  cMl 
penalty  of  S&OOa 

The  Department  of  Justice  will  receive 
for  a  period  of  tiiiity  (30)  days  from  the 
date  of  this  poUication.  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  riioaid  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natval  Resowees  Division. 
DepartBank  of  fustioe.  P.O.  Box  7811. 
Washiagtao.  DC  S0044.  Coaaments 
shooid  refer  to  lAutadStaiet  r.  City  of 
CarmbellB,  at  oC  O).  ReL  g&-S-l-l- 
314ft. 

The  proposed  Consent  Oacree  may  be 
exaained  at  tin  Office  of  the  United 
Stataa  Attoncy.  Northam  Disbict  of 
Florida.  100  North  Palafax  Street  Jlocn 
307.  Paosacola.  Florida  32801  and  at  lbs 
Eavifonmental  EaSotcemeat  Section, 
Land  and  Natural  lUsoufces  I^visiaa  of 
the  Departownt  of  Jostica.  Roera  1732(R). 
Ninth  Street  and  Pennsylvania  Aveirie. 
NW..  Washington.  DC  20044.  A  copy  of 
the  proposed  Consent  Decreeaay  be 
obtained  in  person  or  by  mail  from  the 


Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amomit  of  $2.00  (10  cents 
per  page  reproduction  cost)  payable  to 
the  "Treasurer  of  the  United  States". 
Ro|sr|.ilaBala. 

Asa i slant  A  ttomey  General  Land  aad 
Natural  Remmrcn  Division. 
(FR  Doc  B»-123  FUad  1-4-W:  8:46  am] 
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Lodging  of  Oonaant  Ordar  Purauant  to 
ttwOlaanMrAcI 

In  accordance  widi  Departasental 
policy.  28  CFR  SOJ,  notice  is  hereby 
given  that  a  propoaed  Consent  Order  in 
United  States  v.  DiveniTecJt  General 
Inc.  has  been  lodged  with  the  United 
States  District  Court  £ar  the  Northern 
District  of  Ohio.  Tlae  Consent  Order 
addresses  alleged  violations  by 
DiversiTech  GaneraL  Inc.,  of  the  Ohio 
Stale  Implementatioo  Plan  ("SIP")  and 
the  Clean  Air  Act  relating  to  emissions 
of  volatile  organic  compounds  ("VOC') 
from  nine  print  and  finish  lines  at 
DiversiTsch's  Toleda  Ohio  vinyl 
coating  facility. 

The  proposed  Consent  Order  provides 
that  DivetviTsch  shall  achieve, 
demonstrate  and  maintain  compliance 
with  the  75  percent  capture  efficiency 
and  00  percent  control  efficiency 
standards  for  VOC  emissions  contained 
in  the  Ohio  SIP.  and  shall  pay  a  civil 
penalty  of  $05,000.  In  order  to  achieve 
the  standard,  the  Consent  Order 
speciBcally  requires  DiversiTech  to 
install  specified  hooding  modifications 
and  an  additional  8.000  cobic  feet  per 
minute  of  carbon  absorption  capacity. 
Additionally,  the  settlement  requires 
DiversiTech  to  implement  a  specified 
regimen  of  product  diying-oven  tests  in 
order  to  evaluate  whether  the  ovens' 
drying  efficiency  can  be  enhanced. 

The  Department  of  Justice  will  receive 
for  a  period  ef  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20530,  and 
saowd  tefer  te  United  States  v. 
DirersfTech  Genenl,  Inc.  D.J.  Ref  #90- 
5-2-1-880. 

The  proposed  Consent  Order  may  be 
examined  at  the  office  of  tiie  United 
States  AHomay.  Northern  Oistiict  of 
Ohio.  307  U.S.  Courthouse,  1718 
Speilbusch  Avenue.  Toledo.  Ohio  4382^ 
and  at  the  OfOce  of  Hagioaal  Counsel 
United  States  Environmental  Protection 
Agency,  Region  V.  230  South  Dearborn 


Street  Chkaga,  fllinaia  80804.  Copies  ef 
the  Cans  eat  Order  may  also  be 
examined  at  tlte  Environmental       -  r~r 
Enforcement  Sectioo.  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  174&  Ninth  Street  and 
Pennsylvania  Avenue  NW,  Washington. 
DC  2053a  A  copy  of  the  proposed 
Consent  Order  may  be  obtained  ia 
person  or  by  mail  from  the 
Environmantal  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
name  and  D.J.  Ref.  number  and  enclose 
a  check  in  the  amount  of  $3.00  (ten  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
Roger  J.  MarsuBa. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[Fll  Doc.  (»-124  Ftted  1-4-fle;  8.-45  am] 
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L^>dgir>g  of  Conaant  Dacraa  Pursuant 
to  Om  Omm  Air  Act  In  UnKod  States  ». 
Uniroyal  Qoodrtch  Tira  Co.  and  South 
InaulaMon  Co. 

In  accordance  with  Departmental 
policy.  28  CFR  5a7,  notice  is  hereby 
given  that  on  Novemtier  29. 1988.  a 
proposed  Consent  Decree  in  United 
States  v.  Uaimyal  Goodrich  Tire 
Company  and  South  Insulation 
Company  CUniroyar').  was  lodged  with 
the  United  States  District  Court  for  the 
Middle  District  of  Alabama.  The 
Complaint  in  this  case  sought  injunctive 
relief  and  dvil  penalties  purauant  to 
section  112(c)  of  the  Clean  Air  Act  42 
U.SXL  7412(cJ.  The  Complaint  was  filed 
on  December  14, 1982.  egainst  Uniroyal 
Goodrich  Tire  Coaipany.  the  owner  and 
operator  of  the  site  in  question,  and 
South  Insulation  Conpany.  a  contractor 
hired  by  Uniroyal  to  remove  asbestos  at 
a  Uniroyal  facility. 

The  site  involved  in  the  case  is  the 
Uniroyal  Goodrich  Tire  facility  located 
in  Opelka.  Alabama.  The  proposed 
Consent  Decree  provides  that  both 
Defendants  shall  comply  with  all  the 
notificatiao  provisims  contained  in  the 
National  Raisftioa  SUadard  for 
Haxavdoos  Air  PoBatants  (NBSUAP)  for 
asbestos  as  set  forth  at  «0  Cait  61.140. 
The  Coosotf  Decree  also  provides  that 
Defendants  shall  pay  to  the  Urdtsd 
SUtes  a  dvil  penalty  of  $8,580  within 
tea  (10)  days  of  tiw  date  of  entry  of  the 
Consent  Oocre& 

The  Department  of  lustioe  will 
receive,  for  a  period  of  thirty  (30)  days 
from  tha  date  of  this  publication, 
comments  relating  to  tha  proposed 
Consent  Decree.  The  Department  of 
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Justice  will  consider  any  comments  in 
determining  whether  or  not  to  consent  to 
the  proposed  settlement  and  may 
withdraw  its  consent  to  the  proposed 
settlement  if  such  comments  disclose 
facts  or  considerations  which  indicate 
that  the  proposed  Consent  Decree  is 
inappropriate,  improper  or  inadequate. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
v.  Uniroyal  Goodrich  Tire  Company  and 
South  Insulation  Company,  DCJ  Ref.  No. 
90-5-2-1-1185. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  MidcUe  District 
of  Alabama,  Federal  Courthouse,  15  Lee 
Street  Montgomery,  Alabama  36104- 
0197  and  the  Office  'of  the  Regional 
Counsel,  Environmental  Protection 
Agency,  345  Courtland  Street  NE.. 
Atlanta,  Georgia  30365.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Room  1521,  Department  of  Justice,  9th 
Street  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20530.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $7.50  payable  to  the 
Treasurer  of  the  United  States. 
Roger ).  Morzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-126  Filed  1-4-89;  8:45  am] 
BHJJNa  COK  4410-10-M 


DEPARTMENT  OF  LABOR 

Offica  of  tha  Socretary 

Agency  Recordkaaping/Raporting 
Raquiramants  Under  Revlaw  by  tha 
Offica  of  Management  and  BiKtaet 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  pubUc  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

'The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 


An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Lareon,  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW..  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  and  Training 

Administration 
Employment  Service  Program  Reporting 

System 
1205-0240;  ETA  9001, 9002,  VETS  200, 

300 
Quarterly  I 

State  or  local  governments 


Form  No. 

Affected  public 

Respond- 
ents 

Frequency 

Average  time  per 
response 

ETA  9001 

State/local  Ciowemnwinl                            

25 
64 
54 
25 
54 

4 

2rra. 
2hrs. 

2tvs.  ISmin. 
11  hrs. 

19  >■«. 

ETA  BOO? 

VETS  200  A  300 

SociaI/Ctii(dC««„     

State/local  Government 

Recordkeeoing 

2.876  total  hours. 

Employment  Service  Program 
Reporting  System  is  to  provide  data  on 
State  public  employment  service  agency 
program  activity  and  expenditures, 
including  services  to  veterans,  for  use  at 


the  Federal  level  by  the  U.S. 
Employment  Service  and  the  Veterans 
Employment  and  Training  Service  in 
program  administration  and  to  provide 
reports  to  the  President  and  Congress. 


Revision 

Bureau  of  Labor  Statistics 

National  Longitudinal  Survey  of  Work 

Experience  of  Mature  Women 
(Was  1205-0255J 


Form  No. 

Affected  public 

Respond- 
ents 

Frequertcy 

Average  time  per 
response 

LST-^151 

Indhriduats 

IndMduais    

3,252 
400 

BiennuaHy  and 

■nnuaNy. 
Once 

55  minutes. 

LGT-3157 

3,068  total  hours. 
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The  Department  of  Labor  will  use  this 
informatioo  to  determine  the 
employment  and  training  needs  and 
develop  labor  market  policies  designed 
to  ease  the  employment  and 
unemployment  problems  faced  by 
women  52-66.  These  women  were  30-M 
years  of  age  when  this  longitxidinal 
surrey  began  in  1967. 

Signed  at  Washington,  DC  thii  2Bth  day  of 
December,  198t. 

PrndB-LanoB. 

Departmental  CJearanoe  Officer. 
[PR  Doc.  as-ae  Filed  l-i-aa;  MS  am) 
aajjNQ  fffn  mio  w  a 


NATtONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

McctinQ!  Ad  Hoc  Aflvancwnvnt  Ravlws 
CoiiiiNillaa 

Pursuant  to  section  10(aX2)  of  die 
Federal  Adviaory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notioe  is  hereby 
given  that  a  maeting  of  the  Ad  Hoc 
Advanceaaent  Review  Committee  to  the 
National  Coondl  oo  the  Arts  will  be 
held  on  {anuary  27. 1980.  from  9HX)  a.m. 
5:30  pjD.  ia  Room  714  of  the  Nancy 
Hanks  Canter,  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

This  meeting  is  for  me  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  Uie  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  FadanI  Ragister  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pxu^uant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  *vith  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20S06,  or  call  (202)  682-5433. 
December  28, 1988. 
YvouM  M.  Sabina, 

Dinctor.  Council  and  PaiteJ  Operations 
National  Endowment  for  the  Arts. 
[FR  Doc.  8B-134  Filed  1-4-8B-,  8:45  am] 

BIUJNO  coot  7U7-01-M 


Maatmg.  Ad  Hoc  ChaBenga  II  Ravlaw 

WUIINIHliaO 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Adrfsory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 


given  that  a  meeting  of  the  Ad  Hoc 
Challenge  U  Review  Committee  to  the 
National  Council  on  the  Arts  will  be 
held  on  ]an.  25, 1989.  from  9:00  a.m.-5:30 
p.m.  in  Roon  M-14  of  the  Nancy  Hanks 
Center.  1100  Pennsyivania  Avenue  NW., 
Washii^tton.  DC  20606l 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Hinnanities  Act  of  1965,  as  amended, 
including  discmsion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Re^star  of 
February  13, 1960,  these  sessions  will  be 
closed  to  the  pubbc  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(6)  of 
Section  S52b  of  Title  5.  United  States 
Code. 

Further  infotmation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20606,  or  call  (202)  682-5433. 
Decsoiber  28, 1988. 
Yvonne  M.  Sabfaw, 

Director.  Council  and  Panel  OperationM. 
National  Endowment  for  the  Arts. 
[FR  Doc.  89-135  Filed  1-4-89:  8:45  am] 
aajjaa  coot  7ts7-oi-«i 


Maating;  Madia  Arta  Adviaory  Panal 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Fflm/Video  Production 
Pre-Screening  II)  to  the  National  Council 
on  the  Arts  will  be  held  on  )an.  25-26, 
1989,  from  9:15  a.m.-6:30  p.m..  and  Jan. 
27. 1989,  from  9:15  a.m.-5:30  p.m.  in 
Room  716  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Tide  S,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5433. 
Deceoibef  28. 198& 
Yv(MM  M.  SaWna. 

Director.  Council  and  Panel  OperationM, 
National  Endowment  for  the  Arts. 

[FR  Ooc.  89-136  Filed  1-4-80: 8:45  am] 
BiujMa  coot  Tssr-et-a 


NUCLEAR  REGULATORY 
COMMISSKMI 

IDockat  Na  50-293] 

Boaton  Ediaon  Co.,  FHgrtm  Nudaar 
Powar  Station,  Exatnption 

I 

Boston  Edison  Company  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  Na  DPR-3S  which  authorizes 
operation  of  Pilgrim  Noclear  Power 
Station  (the  facility)  at  steady-state 
reactor  power  levels  not  in  excess  of 
1998  megawatts  thermaL  The  Ucenaa 
provides,  among  other  tilings,  that  it  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  bereaAer  in  effect  The  facility 
consists  of  a  boiling-water  reactor 
located  at  the  licensee's  site  in 
Plymouth,  Massachusetts.  The  facility  is 
currently  shut  down  for  refueling  and 
modifications. 

Section  S0.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans  that 
meet  the  standards  of  10  CFR  50.47(b) 
and  the  requirements  of  Appendix  E  to 
10  CFR  Part  50.  Section  IV.F.3  of 
Appendix  E  requires  that  each  licensee 
at  each  site  shall  exercise  with  offsite 
authorities  such  that  the  State  and  local 
government  emergency  plans  for  each 
operating  reactor  site  are  exercised 
biennially,  with  full  or  partial 
participation  by  State  and  local 
governments,  within  the  plume  exposure 
pathway  emergency  planning  zone 
(EPZ). 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a).  are 
(1)  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
conunon  defense  and  security;  and  (2) 
present  special  circumstances.  Section 
50.12(aK2)(v)  of  10  CFR  indicates  that 
special  circumstances  exist  when  an 
exemption  would  provide  only 
temporary  relief  from  the  appiicatile 
ragolation  and  the  licensee  has  made 
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good  faith  efforts  to  comply  with  the 
regulation. 

0 

By  letter  dated  September  17, 1987,  the 
licensee  requested  a  one-time  exemption 
from  the  schedule  retjuirements  of 
Section  IV.F.3  of  Appendix  E.  The  last 
biennial  emergency  preparedness 
exercise  was  a  fuH-participation 
exercise  conducted  at  the  Pilgrim 
Nuclear  Power  Station  on  September  5, 
1985.  The  licensee  requested  that  an 
exemption  be  granted  to  allow  the  next 
bietmial  exercise  to  be  deferred  from 
1987  to  the  second  quarter  of  1988. 

The  licensee  stated  that  the 
Conunonwealth  of  Mas8ach-48etts,  the 
local  governments  within  the  EPZ,  and 
the  two  emergency  reception  center 
communities  were  in  the  process,  widi 
the  assistance  of  the  licensee,  of 
implementing  numerous  improvements 
in  their  offsite  amergency  preparedness 
programs.  These  improvements  included 
revision  of  the  emergency  plans  of  the 
local  governments  and  the 
Commonwealth,  the  development  of 
associated  procedures,  the  development 
and  implementation  of  training 
programs  for  officials  and  emergency 
personnel,  and  the  upgrading  of 
Emergency  Operations  Centers.  The 
licensee  expected  the  work  to  continue 
through  early  1986.  The  licensee 
informed  die  NRC  that,  in  view  of  the 
extensive  ongoing  efforts,  the 
Commonwealth  and  the  local 
governments  indicated  that  they  were 
not  able  to  fully  participate  in  an 
exercise  during  calendar  year  1987. 

On  December  16, 1987,  the 
Commission  published  a  Federal 
Register  notice  approving  die 
exemption,  stipulating  that  die  exercise 
be  conducted  before  June  30, 1988.  By 
letter  dated  April  14, 1988,  die  licensee 
requested  an  extension  of  the  June  30. 
1988,  exemption  deadline  to  permit 
conduct  of  the  exercise  before  the  end  of 
1988.  The  licensee  stated  that,  although 
substantial  progress  had  been  made  to 
improve  emergency  preparedness  since 
the  original  exemption  request,  the 
extensive  emergency  planning  efforts 
had  taken  longer  than  anticipated.  The 
licensee  requested  an  extension  of  the 
exemption  for  tfie  same  special 
circumstances  as  existed  at  the  time  of 
the  ori^nal  exemption  request  On  May 
18, 1988,  the  Commission  published  a 
Federal  Register  notice  approving  the 
exemption,  stipulating  that  the  exercise 
be  conducted  before  the  end  of  1986. 

By  letter  dated  December  8, 1988, 
Boston  Edison  requested  an  additional 
extension  of  the  exemption.  Boston 
Edison  stated  that  since  the  previous 
extension  was  granted,  substantial 


additional  planning  progress  had  been 
made,  including  the  submission  to  the 
Federal  Emergency  Management 
Agency  (FEMA)  for  informal  technical 
review  the  drafi  plans,  the  implementing 
procedures,  and  associated  supporting 
documentation  for  five  of  the  seven  EPZ 
and  reception  center  communities;  the 
submission  to  FEMA  of  the  draft 
Massachusetts  Civil  Defense  Agency 
(MCDA)  Area-n  plan  for  review;  the 
completion  of  most  of  the  renovation 
work  for  the  town  Emergency 
Operations  Centers;  and  the  completion 
of  a  new  set  of  evacuation  time 
estimates.  Boston  Edison  further  stated 
that  efforts  are  now  under  way,  widi  the 
approval  of  the  Commonwealth,  to 
prepare  for  the  conduct  of  a  full- 
participation  offsite  exercise. 

Boston  Edison  indicated  that  the 
scheduling  of  both  pre-exercise  drills 
and  the  exercise  itself  could  now  be 
undertaken;  however,  die 
Commonwealth,  as  stated  in  a  letter  to 
the  licensee  from  the  Director  of  the 
MCDA  dated  November  21. 1988, 
believes  that  "it  is  inappropriate  to 
discuss  an  exercise  drill  schedule  at  this 
time."  The  licensee  further  indloated 
that  the  Commonwealth  has  agreed  to 
participate  in  discussions  regarding  the 
exercise  objectives  and  scenario  but 
believes  that  an  exercise  should  not  be 
held  until  the  planning  process  Is 
completed.  As  the  Commonwealth's 
participation  in  pre-exercise  drills  and 
its  acceptance  of  the  proposed 
objectives  and  scenario  are  exercise 
prerequisites,  Boston  Edison  requested 
an  extension  of  the  exercise  exemption 
until  120  days  after  the  completion  of  the 
power  ascension  program. 

Boston  Edison  advances  several 
reasons  why  the  requested  extension  is 
appropriate.  First,  the  power  ascension 
program  represents  a  highly  controlled 
testing  regimen  during  which  NRC 
pesonnel  will  maintain  an  increased 
monitoring  presence  at  the  plant. 
Second,  extension  of  the  exemption  imtil 
several  months  after  the  completion  of 
the  power  ascension  program  will 
enable  licensee  personnel  to  devote  full 
attention  to  the  power  ascension 
program  and  permit  such  emergency 
preparedness  exercise  activities  as  the 
conduct  of  a  "dry  run"  to  take  place 
after  the  power  ascension  program  is 
complete.  Finally,  the  requested 
extension  provides  an  opportunity  for 
the  completion  of  those  planning  tasks 
deemed  to  be  exercise  prerequisites  by 
the  Commonwealth. 

m 

Onsite  emergency  preparedness  has 
continued  to  be  evaluated  by  the  NRC 
during  inspections  and  exercises. 


including  the  most  recent  onsite  exercise 
conducted  on  December  13, 1988.  The 
1986  exercise  included  notification  of 
the  Conunonwealth  and  local  town 
response  organizations  via  the  recenUy 
installed  Digital  Notification  Nettvoiic. 
The  NRC  staff's  {n-eliminary  evaluation 
of  the  1988  exercise  indicates  that  no 
emergency  preparedness  weaknesses 
were  identified  and  Boston  Edison's 
emergency  response  actions  were 
adequate  to  provide  protective  measures 
for  the  health  and  safety  of  the  publia 
Hie  NRC  inspection  findings  and  the 
licensee's  exercise  performance  provide 
assurance  that  the  hcensee  has 
maintained  a  satisfactory  capability  to 
respond  to  an  emergency  at  Pilgrim. 

Since  the  last  full-pariicipati<m 
biennial  exercise  at  Pilgrim  (in 
September  19B5),  the  Cammonwealtb 
has  participated  on  a  limited  basis  with 
the  licensee  in  the  annual  onsite 
exercises  conducted  in  1988, 1967.  and 
1988.  Tlie  towns  within  the  EPZ  have 
also  cooperated  in  the  full-scale  siren 
test  conducted  by  FEMA  in  September 
1986  and  again  on  December  7. 1968.  The 
Commonwealth  has  also  participated  in 
full-participation  exercises  at  the 
Yankee-Rowe  Nuclear  Power  Station  in 
April  1968  and  at  the  Vermont  Yankee 
Nuclear  Power  Station  in  December 
1967,  and  in  a  partial-participation 
exercise  at  Vermont  Yankee  in  Angust 
1988.  The  exercises  demonstrate  the 
Commonwealth's  rfjility  to  exercise 
command  and  control,  to  interface  with 
other  agencies,  and  to  assess  and 
respond  to  conditions  requiring  actions 
to  protect  the  heahh  and  safety  of  the 
pubKc. 

The  requested  exemption  extension  is 
necessary  because  ongoing  emergency 
preparedness  efforts  will  not  be 
completed  for  several  months.  The 
licensee  has  made  a  good  faith  effort  to 
comply  with  the  regulation  by  assisting 
in  the  ongoing  improvements  to  the 
Commonwealth  and  local  offsite 
emergency  response  programs.  The 
licensee  has  expended  approximately 
ten  million  dollars  and  expects  to  spend 
five  million  dollars  more  to  improve  the 
offsite  response  programs.  The 
Commonwealth,  whose  participation  is 
essential,  has  stated  that  it  is  not 
prepared  to  participate  in  an  exercise 
until  the  planning  process  is  completed. 
The  exemption  is  only  for  a  temporary 
period  until  the  planning  approval 
process  is  sufficiently  complete  to 
permit  the  Commonwealth  to 
participate.  The  Commonwealth  has  not 
stated  when  it  expects  to  be  ready  to 
participate  in  an  exercise;  however,  the 
lioensse's  request  for  an  exercise  to  be 
conducted  within  120  days  after 
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complettoo  of  the  power  ascension 
program  (which  Is  expected  to  take  4-5 
months)  appears  to  be  a  reasonable  time 
estimate.  This  situation  constitutes 
special  circumstances  at  described  in  10 
C7R  50.12(a)(2](v). 

In  granting  the  original  exemption,  die 
NRC  stated  its  belief  that  the  public 
health  and  safety  would  be  better 
served  by  the  conduct  of  a  full- 
participation  exercise  following  the 
completion  of  efforts  to  improve  the 
Commonwealth  and  local  government 
emergency  response  programs.  That 
rationale  is  still  appropriate,  and  the 
staff  believes  that  the  required  exercise 
should  be  carried  out  at  such  time  as  the 
Commonwealth  is  preparad  to  . 
participate. 

The  staff  recommended  that  the 
Commisaion  approve  restart  of  the 
Pilgrim  plant  and  this  approval  was 

Kinted  by  the  Commission  on 
cember  21, 198&  In  its  discussion  with 
the  Commission,  the  staff  informed  the 
Commission  that  it  has  reasonable 
assurance  that  adequate  protective 
measures  can  and  vvill  be  taken  in  the 
•vent  of  a  radiological  emergency  and 
that  there  also  was  reasonable 
assurance  that  the  |dant  could  resume 
operations  without  undue  risk  to  public 
heaMi  and  safety.  The  following 
considerations  form  the  basis  for  the«!e 
ooncluakjns: 

a.  There  have  been  a  number  of   ': 
significant  improvements  in  facility 
hardware  and  a  significant  improvement 
in  the  focus  of  Boston  Edison 
management  on  safety  issues  so  that  the 
facility  is  substantially  safer  today  than 
it  was  before  it  was  shut  down  in  April 
1986. 

b.  The  emergency  planning  problems 
pointed  out  by  FEMA  in  August  1967 
related  to  certain  planning  deficiencies 
rather  than  to  exercise  performance.  The 
NRC  staff  has  concluded  that  the 
emergency  planning  deficiencies 
identified  by  FEMA  have  been 
sufficiendy  resolved,  based  on  the 
Staff's  review  and  observations  of  the 

'    current  status  of  the  Improvements  in 
emergency  plans  and  procedures.  There 
has  been  general  agreement  that  overall 
emergency  planning  for  the  Pilgrim 
facility  has  been  substantially  upgraded, 
even  though  various  procedures  have 
not  yet  been  completed. 

c  The  licensee's  capability  to  respond 
in  an  emergency  has  been  demonstrated 
in  full-participation  exercises  conducted 
In  1962, 1963.  and  1965,  and  in  annual 
onsite  exercises  conducted  in  1966. 1987, 
^    and  196a 

d.  The  Commonwealth's  capability  to 
respond  in  a  nuclear  power  plant 
emergency  has  been  recently  tested 
during  full-participation  exercises  at  the 


Yankee-Rowe  facility  in  April  1968  and 
at  the  Vermont  Yankee  facility  in 
December  1987,  and  during  a  partial- 
participation  exercise  at  Vermont 
Yankee  in  Ausust  1968. 

e.  The  capability  of  the  local  response 
organizations  was  satisfactorily 
demonstrated  in  the  full-participation 
exercises  conducted  in  1982. 1983,  and 
1985,  and  the  infrastructure  to  respond 
to  emergencies  which  was  demonstrated 
in  these  exercises  is  still  largely  in 
place.  In  addition,  the  emergency 
planning  improvements  at  Pilgrim  are, 
by  and  large,  the  result  of  very 
significant  efforts  by  the  local 
emergency  response  personnel  who  are 
responsible  for  implementing  such  plans 
and  procedures  in  the  event  of  an 
emergency.  These  personnel  are 
thoroughly  familiar  with  the  improved 
plans  and.  although  improved 
emergency  response  training  is  still 
under  way,  sufficient  training  has  taken 
placed  to  assure  that  emergency 
response  personnel  will  perform 
adequately  in  the  event  of  an 
emergency. 

The  staff,  therefore,  has  determined 
that  there  is  reasonable  assurance  that 
adequate  protective  action  can  and  will 
be  taken  in  the  event  of  a  radiological 
emergency  at  the  Pilgrim  pleint  even 
considering  the  lack  of  a  recent  full- 
participation  exercise.  Furthermore,  the 
status  of  emergency  preparedness  is 
expected  to  continue  to  improve  as  the 
Commonwealth  of  Massachusetts  and 
local  officials  continue  to  improve  the 
plans  in  preparation  for  a  full- 
participation  exercise. 

IV 

For  these  reasons,  the  Commission 
has  thus  determined  that  pursuant  to  10 
CFR  50.12,  the  Exemption  extension 
requested  by  the  licensee's  letter  of 
December  8, 1988,  as  previously 
discussed,  is  authorized  by  law,  will  not 

E resent  an  undue  risk  to  the  public 
ealth  and  safety,  and  is  consistent  with 
the  common  defense  security. 

Accordingly,  the  Commission  hereby 
approves  the  following  Exemption: 

The  Pilgrim  Nuclear  Power  Station  is 
exempt  from  the  requirements  of  10  CFR  SO, 
Appendix  B.  Section  rV.F.3.  for  the  conduct  of 
an  offsite  full-participation  emergency 
preparedness  exercise  within  2  years  of  the 
last  such  exercise  in  September  1966. 
provided  that  such  an  exercise  t>e  conducted 
within  120  days  after  the  completion  of  the 
power  ascension  program. 

Pursuant  to  10  CFR  51.32.  the 
Commission  had  determined  that  the 
granting  of  this  Exemption  extension 
would  have  no  significant  effect  on  the 
quality  of  the  human  environment  (53  FR 
52S28,  December  28, 1988).  A  copy  of  the 


licensee's  request  for  Exemption 
extension,  dated  December  8, 1988,  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
in  the  Gelman  Building,  Lower  Level, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  Plymouth  Public  Library,  11  North 
Street  Plymouth,  Massachusetts  02360. 
Copies  may  be  obtained  upon  written 
request  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Director,  Division  of  Reactor 
Projects  I/n. 

liiis  Exemption  extension  is  effective 
upon  issuance. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  December  1968. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Director,  Division  of  Reactor  f^/ects — l/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  a»-1SS  Filed  l-«-80: 8:45  am)        ' 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTA-nVE 

(DoeintN«.M1-7*l 

Initieflon  of  Seetton  302  lR¥eetigetlon 
and  Notice  of  Public  Heering; 
Reetrictlone  Maintained  by  the 
European  ConHmmity  and  the  United 
Kingdom  on  the  Expixt  of  Copper., 
Scrap  and  Copper  AHoy  Scrap 

AOmCY:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice  of  initiation  of 
investigation  under  section  302  of  the 
Trade  Act  of  1974,  as  amended;  request 
for  written  comments;  and  notice  of 
public  hearing. 

•UMMAIIY:  The  United  States  Trade 
Representative  (USTR)  has  determined 
to  initiate  an  investigation  under  section 
302  of  the  Trade  Act  with  respect  to 
restrictions  maintained  by  the  European 
Community  and  the  United  IGngdom  on 
the  export  of  copper  scrap  and  copper 
alloy  scrap.  USTR  invites  written 
comments  and  will  conduct  public 
hearings  on  these  policies  and  practices. 

dates:  This  investigation  was  initiated 
on  December  29. 1988.  The  hearing  will 
be  held  on  January  27, 1989.  Written 
comments  from  interested  persons  not 
participating  in  the  hearing  are  due 
January  3a  1989. 

ADDWW.  Comments  should  be 
addressed  to  the  Chairman,  Section  301 
Committee,  Office  of  the  United  States 
Trade  Representative,  Room  223,  600 
17th  Street  NW„  Washington.  DC  20506. 


FOn  FUftTHCR  WRMIMATtON  contact: 

Don  Eiss.  Deputy  Assistant  U.S.  Trade 
Representative  for  Industry,  (202)  395- 
565& 


Federal  Register  /  Vol.  54.  No.  3  /  Thursday.  January  5.  1989  /  Notices 


$39 


On 

November  14, 1968,  the  Copper  «nd 
Brass  Fabricators  CounciL  Inc.  filed  a 
petition  under  section  302  of  the  Trade 
Act  of  1974,  as  amended  (the  Trade  Act) 
(19  U.S.C.  2412),  regarding  restrictions 
maintained  by  Brazil  and  the  European 
Community  (EC),  and  separate 
restrictions  maintained  by  the  United 
Kingdom  (UK),  on  the  export  of  copper 
scrap,  copper  alloy  scrap,  and  zinc 
scrap.  The  petitioner  8\>bsequently 
withdrew  the  petition  with  regard  to 
zinc  scr^  and  Brazil. 

Petitioner  asserts  that  these 
restrictions  are  proso'ibed  by  die 
General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  are  unrea»onable 
and  burden  U.S.  commerce.  Petitioner 
requests  the  Trade  kepresentative  to 
piu^ue  this  matter  under  the  dispute 
settlement  provisions  of  the  GATT.  and 
to  take  all  other  appropriate  and 
feasible  steps  under  the  authority  of 
section  301  of  the  Trade  Act  to  seek  *e 
elimination  of  the  export  restrictions. 

Petitioner  asserts  diet  ftese  export 
restrictions  tend  to  depress  the  price  of 
EC  scrap  and  elevate  the  price  of  non- 
EC  scrap,  thereby  providing  a  aiaterial 
cos)  advantage  to  EC  brass  fabricators. 
Copies  of  the  petition  are  available  at 
the  office  of  the  Section  301  Chairmaa. 

USTR  has  requested  bilateral 
consulations  with  representatives  of  Qie 
EC  and  the  UK,  in  accordance  with 
section  303  of  the  Act  If  the  USTR 
determines  that  the  UK  restrictions  are 
not  independent  of  EC- wide  export 
restrictions  on  the  affected  products, 
this  investigation  w3]  proceed  with 
respect  to  the  EC  restrictions  only. 

Pablic  llaari^gs 

The  petitioner  has  requested  a  hearing 
under  section  302(a)(4]  of  the  Act 
Accordintjly.  a  public  hearing  will  be 
held  at  10:00  a.m.  on  January  27. 1989 
regarding  the  issued  raised  in  the 
petition  with  respect  to  the  EC  and  the 
UK.  The  hearing  will  be  held  in 
Courtroom  A.  Room  loa  at  the 
International  Trade  Commission.  500  E 
street  SW.,  Washington,  DC  2043& 

IntercHtcd  persons  wishing  to  testify 
orally  must  provide  a  written  request  to 
do  so  by  noon  on  January  13, 1989,  to 
Ms.  Dorothy  Balaban,  Staff  Assistant  to 
the  section  301  Committee.  Office  of  the 
U.S.  Trade  Representative,  Room  222, 
600  17th  Street  NW..  Washington.  DC 
20506.  In  addition,  they  must  provide  the 
following  information:  (1)  Name, 
address,  telephone  number,  and  firm  or 


affihatioo;  and  (2)  a  simimary  of  their 
presentation.  After  consideratioa  of  a 
request  to  present  oral  testimony  at  the 
pi^ic  hearing,  the  Chairman  of  the 
Section  301  Committee  will  notify  the 
applicant  of  the  time  of  his  or  her 
testimony,  if  the  request  confwBs  to  the 
requirements  of  15CFR  a006.8(a). 
Remarks  at  the  hearing  wiU  be  limited  to 
5  minutes. 

In  addition,  persons  presenting  oral 
testimony  must  submit  20  copies  of  dieir 
coaiplete  written  testinKx^,  in  Eogltsh, 
by  noon  on  January  17, 1969,  to  Ms. 
Balaban  at  Ae  ad<h<es8  liated  above.  All 
written  submissions  must  be  filed  in 
accordance  with  15  CFR  2006A 

In  order  to  assure  each  party  an 
opportunity  to  contest  the  information 
provided  by  otha  parties,  the  Section 
301  Committee  will  entertain  rebuttal 
briefs  filed  by  any  party,  in  accordance 
with  15  CFR  2006.8(c),  by  noon  on 
February  6, 1989. 

Interested  persons  not  wishing  to 
participate  in  the  public  hearing  may 
submit  written  comments,  in  20  copies, 
by  5:00  p.m.  on  January  30. 1989  to  Ms. 
Balaban  at  the  address  listed  above.  All 
written  comments  must  be  filed  in 
accordance  with  15  CFR  2006.a 
A.  IflM  BVMnsy, 

Chairman,  Section  301  Conunittee. 
(FR  Doc  l»-tl7  Filed  1-4-89;  6:45  am] 

MU-MQ  CODE  31Sft-01-« 


POSTAL  RATE  COMMISSION 
(Order  No.  814;  Docket  No.  Ae9-41 

McClelland,  U  filMt,  Mrs.  C.a  Stokes, 
renooner!  Moooe  ana  vRier  Accepang 
Appeel  end  EBtabiahlnj  Procedural 
Schedule 

Before  Commissioners:  Janet  D.  Steioer, 
Chairman;  Pan]  Birge  Tyson.  Vjce-Chairman; 
John  W.  CnrtchCT:  Henry  R.  Folsom;  W.R 
"Trey'LeBlaneW 

bmed  December  28. 19m; 

Docket  Number  A89-4 
Name  of  Affected  Post  Office: 

McClelland,  Iowa  51548 
Name(s)  of  Petitioncr(s):  Mrs.  CO. 

Stokes 
Type  of  Determination:  Consolidation 
Date  of  Filing  of  Appeal  Papers: 

December  20, 1988. 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
sec.  404(b)(20(C) 

2.  Fx;onomic  savings  (39  UJ&.C.  sec 
404(b)(2)(D). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 


In  the  interest  of  expedition,  in  light  of 
the  lao-day  decision  schedule  (39  U.&C. 
sec.  404(b)i(5)),  fl»e  Commission  reserves 
the  right  to  rwjuest  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  C43aimisston  oiiiers:  (A)  the 
Record  in  this  appeal  sbaH  be  filed  on  or 
before  January  4, 1989. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Regiatar. 

By  the  Gommissifm. 
Curies  L.Cbpp, 
Secretary. 

December  20, 1988— Filing  of  Petition 
December  28, 1988 — ^Notice  and  Order  of 

Fiiingn)f  Appeal 
Januarj'  16, 1989— Last  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)J 
January  24, 1989— Petitioner's 

Participant  Statement  or  Initial  Brief 

[see  39  CFR  3001.115(a)  and  (b) 
February  13, 1989 — Postal  Service 

Answering  Brief  [see  39  CFR 

3001.115(c)) 
February  2a  1989 — Petitioner's  Reply 

Brief  should  petitioner  choose  to  file 

one  [see  38  CFR  3001.115(d)) 
March  7. 1989 — Deadline  for  motions  by 

any  party  requesting  oral  «^iment. 

The  Commission  will  schedule  oral 

arj^ument  only  when  it  is  a  necessary 

addition  to  the  written  fihngs  (see  39 

CFR  3001.116) 
April  ^9, 1889— Expiration  of  120-day 

decisional  schedule  [see  39  US.C.  sec. 

404(b)(5) 
(FR  Doc  8»-tS4  Piled  1-4-88:  «:45  am] 
MLUNa  COOC  TMfr-OMt 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs.  Washington,  DC 
20549. 

Rev..  Fom  D  and  Regulation  D,  Pile 
No.  270-72 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U^C  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
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•ubmitted  for  0MB  approval  revisions 
to  Regulation  D  (17  CFR  230.501-506) 
which  will  increase  the  number  of 
offerings  eligible  for  exemption,  thus 
increasing  the  numbers  of  Forms  0 
required  to  be  flled.  The  respondents  are 
issuers  who  elect  to  offer  and  sell 
securities  pursuant  to  section  4(6)  of  the 
Securities  Act  of  1933  ("the  1933  Act")  or 
pursuant  to  Regulation  D  under  the  1933 
Act.  Currently  there  are  22,275  Forms  D 
filed  at  16  burden  hours  per  form  for  a 
total  of  356.400  burden  hours.  The 
estimated  average  burden  hours  are 
made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash.  Deputy 
Executive  Director.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington.  DC  20549-6004  and 
Gary  Waxman,  Clearance  Officer, 
O^ice  of  Management  and  Budget 
(Paperwork  Reduction  Project  3235- 
0076).  Room  3228,  New  Executive  Office 
Building.  Washington.  DC  20503. 
looatiua  C.  Kaix.       ,,  -,..,..• 

Secretary.  •    , 

December  za  1968. 

(FR  Doc  88-221  Piled  l-t-W:  8:45  un|     -• 
MUMQ  oooc  wio-avii 

rWIIW  UlNMr  HWIVW  Hy  UfTNW  Ol 

Management  and  Budget 

Agency  Clearance  Officer.  Kenneth  A. 
Fogash.  Deputy  Executive  Director,  (202) 
Z7Z-2MZ. 

Upon  Written  Request  Copy 
Available  From:  Secwitiet  and 
Exchange  Commission.  Office  of 
Consumer  Affairs,  450  5th  Street.  NW.. 
Washingtoa  DC  20549. 

Revisloa 

Rule  15c3-l. 

Pile  No.  270—197. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  0MB  approval  a  revision 
of  Rule  15c9-l  under  the  Securities 
Exchange  Act  of  1934  (15  USC  78(a)  et 
aeq.),  which  would  make  the  rule 
applicable  to  all  specialists,  except  for 
certain  market  makers,  on  national 
securities  exchanges  and  allow 
specialists  one  business  day  in  which  to 
meet  the  haircuts  required  by  the  rule. 
Seven  thousand  respondents  incoran 


average  burden  of  9.8d  minutes  to   ' 
comply  with  the  rule. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  summary  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director.  450  5th  Street,  NW.. 
Washington.  DC  20549-6004,  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (3235-0200),  Room 
3228,  New  Executive  Office  Building. 
Washington,  DC  20S43. 

December  29. 19e& 
looaHun  G.  Katz, 
Secretary. 

[FR  Doc  89-144  Filed  1-4-88;  8:45  am) 
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[Ral.  Na  34-26409;  FIto  Na  8R-MBS-68-7, 
M88-a8-»,  and  MBS-e»-1 1 1 

Self-Reguiatory  Organizations;  MBS 
Clearing  Corporation;  Order 
Temporarily  Approving  Propf>eed  Rule 
Ctianges 

On  April  11. 1968.  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Commission  three  proposed  rule 
changes  (File  Mos.  SR-MBS-68-7.  MBS- 
88-9,  and  MBS-88-11)  under  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  The  proposals  would 
amend  various  MBSCC  Depository 
Divison  rules  including  those  pertaining 
to  participant  accounts,  transfers  of 
mortgage-backed  securities,  the  MBSCC 
participant  fund,  and  the  MBSCC 
certificate  withdrawal  policy.  Tha 
Commission  published  notice  of  the 
proposals  in  the  Federal  Register  on 
May  11. 1988.* 

The  Commission  preliminarily 
believes  that  the  proposals  are 
consistent  with  the  Act  and  is  approving 
the  proposals  on  a  temporary  basis.  The 
Commission  believes  that  the  proposals 
are  designed  appropriately  to  clarify 
MBSCCs  rules  and  to  strengthen 
MBSCC's  procedures,  thereby  enhancing 
MBSCCs  ability  to  safeguard  securities 
and  funds  and  promote  prompt  and 
accurate  clearance  and  settlement.  The 
Commission,  however,  intends  to 


continue  to  analyze  the  proposals  and  to 
discuss  the  MBSCC  the  actual  operation 
of  the  proposals  and  the  need  for  any 
refinements  or  enhancements  to  the 
proposals,  in  that  regard.  MBSCC  has 
indicated  to  the  Commission  that  it  will 
file  an  amendment  to  the  proposals  in 
the  near  future.  For  those  reasons,  the 
Commission  is  temporally  approving  the 
proposals  through  February  28. 1989. 

//  is  therefore  ordered,  Pursuant  to 
section  19(b)  of  the  Act,  that  MBSCC's 
proposed  rule  changes  (File  Nos.  SR- 
MS-88-7.  MBS-88-0,  and  MBS-88-11) 
be,  and  thereby  are  approved 
temporarily  tiuough  February  28. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  Deceml>er  29, 198& 
fonathan  Katz. 
Secretary. 

[FR  Doc.  89-148  Filed  1-4-89:  8:45  am| 
MUJNa  cooc  toio-ei-M 

(R«L  Na  34-26403;  File  No.  Sn-MCC-e8-091 

Self-Regulatory  Organizations;  Order 
Approving  Propcwed  Rule  Change  by 
Midwest  Clearing  Corporation 
Regarding  a  "Y"  Account  to  Process 
Correspondent  Marliet  Activity 

The  Midwest  Clearing  Corporation 
("MCC"),  on  September  30, 1988,  filed  a 
proposed  rule  change  with  the 
Commission  under  the  Securities 
Exchange  Act  of  1934  ("Act").  The . .      . 
proposal  establishes  "Y"  accounts  to 
process  correspondent  trades  and 
establishes  a  fee  schedule  for  such 
accounts.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
November  3, 1988.*  No  comments  were 
received.  This  order  approves  the 
proposal. 

I.  MCCs  Description  of  the  Proposal 

MCC  states  in  its  filing  that  it  has 
established  a  special  secondary 
account,  known  as  "Y"  account,  to 
facilitate  additional  recording, 
clearance,  and  settlement  of  securities 
transactions.  MCC  states  that  the 
purpose  of  the  "Y"  account  will  be  to 
process  correspondent  market  activity, 
i.e.,  trades  that  are  executed  in  the 
account  of  one  MCC  participant  and 
sent  to  the  account  of  another  MCC 
participant  for  settlement.*  MCC  states 


■  IS  U.S.C  I  Tsc^bHi). 

'  Securities  Exchange  Act  Releaae  Sot.  ZSaflO 
(May  4.  ISiSS)  S3  FR  16812;  25662  (May  4.  ISeS)  S3  Fr 
ISSOS:  2S6Se  (May  4. 19S8)  S3  FR  IBSia 


■  See  Securitiee  Exchange  Act  Release  No.  28223 
(Octot>er  28. 1988).  S3  FR  44544. 

*  Such  a  trade  also  is  known  as  a  "flip  trade"  in 
that  the  trade:  (1)  Is  executed  and  compared  in  the 
account  of  one  participant  and  (2)  then  "flipped" 
for  settlement  to  the  account  of  another  participant 
that  guarantees  the  account  on  behalf  of  tlie  initial 

Continued 
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that  "Y"  accounts  will  improve  MCCs 
operating  efficiency  by  permitting 
automation  of  flip  trades,  which 
previously  have  been  processed 
manually.*  The  proposal  also  will 
establish  a  maintenance  fee  of  $125  for 
the  first  "Y"  accoimt  requested  by  a 
participant  and  $10  for  each  subsequent 
account.  A  separate  "Y"  account  will  be 
required  for  each  correspondent 
customer. 

U.  MCCs  Rationale  for  the  Proposal 

MCC  states  that  this  secondary 
account  and  its  maintenance  fee 
schedule  are  consistent  with  section  17A 
of  the  Act  in  tliat  (1)  The  new  accounts 
will  permit  automation  and  thereby 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions;  and  (2)  the  fee  schedules 
will  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  MCCs  participants. 

III.  Discussion 

The  Commission  believes  that  the  rule 
proposal  is  consistent  with  the  Act.  The 
proposal  would  permit  MCC  to 
automate  its  correspondent  market 
activity  and  to  impose  service  fees.  This 
concept  is  not  a  matter  of  first 
impression  for  the  Commission 
inasmuch  as  the  Commisson  has 
approved  other  rules  authorizing  special 
accounts  and  fee  schedules  for 
processing  flip  trades,  and  such 
accounts  currently  are  being  used  in  the 
securities  industry.* 

The  Commission  believes  that  the 
main  benefit  of  this  proposal  will  be  the 
use  of  automation  by  MCC  in  processing 
Hip  trades,  which  will  increase 
efficiency  and  reduce  costs  in  an  area 
where  transactions  previously  were 
processed  manually.  The  Commission 
believes  that  other  benefits  of  the 
proposal  will  include  improvements  in: 
(1)  MCCs  accoimting  techniques,  in  that 
the  proposal  requires  maintenance  of  an 
individual  account  for  each 
correspondent  customer  of  each 


participant.  Such  trades  typically  are  used  by  MCC 
participants  that  have  a  correspondent  relationship 
with  each  other.  Telephone  conversation  between 
Jeffrey  E.  Lewis,  Associate  Counsel.  MCC,  and 
Thomas  C  Etter.  Jr.,  Attorney,  Securities  and 
Exchange  Commission.  December  6. 1968. 

*  Id,  December  14. 1968.  MCC  estimated  the 
volume  of  these  trades  as  small,  with  less  than  20 
correspondent  accounts  and  less  than  10 
participants  involved.  Id. 

*  See,  e.g..  Securities  Exchange  Act  Release  No. 
28040  (August  29. 1988),  S3  FR  33667,  concerning 
National  Securities  Clearance  Corporation's  fees  for 
processing  flip  trades. 


participant;  and  (2)  MCCs  ability  to 
view  activity  in  MCC  member  omnibus 
accounts." 

The  Commission  notes  that  section 
17A  of  the  Act  expressly  encourages 
efforts  to  make  securities  processing 
more  efficient  by  the  use  of  automation. 
Moreover,  the  Commission  believes  that 
MCCs  proposed  fee  schedule  for 
participants  using  these  special 
secondary  accounts  is  consistent  with 
section  17A(b)(3)(D)  of  the  Act  in  that  it 
provides  for  equitable  allocation  of 
dues,  fees,  and  other  charges  among  its 
participants. 

IV.  Conclusion 

For  the  reasons  discused  in  tlris  order, 
the  Commission  finds  that  the  proposal 
is  consistent  wilh  the  requirements  of 
the  Act,  particularly  section  17A  of  the 
Act  and  the  ndes  and  reflations 
thereunder, 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
(SR-MCC-8ft-09)  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  2&  1988. 
looathan  G.  Katz, 
Secretary. 
(FR  Doc  89-149  Filed  1-4-89;  8:45  am| 

BIUJN6  cooc  «nO-01-4l 

[ReL  Na  34-26404;  FMs  No.  SR-NSCC-«8- 
12] 

Proposed  Rule  Change  By  National 
Securities  Clearing  Corporation 
Regarding  the  Establishnient  of  Fees 
for  NSCC's  NETWORKING  Service 

Comments  requested  within  21  days 
after  the  date  of  this  publication. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  November  23, 198a  NSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items,  1, 11,  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


*  Studies  of  the  October  1987  Market  Break 
recommended  that  clearing  agencies  improve  their 
ability  to  identify  their  marketplace  rinks  and  to  see 
through  their  [larticipants  to  the  accounts  of  their 
customers.  .See.  e.g..  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission,  The  October 
1987  Market  Break  at  10-22  11968). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
NSCC's  Rules  as  follows:  Itahcs  indicate 
additions:  [Brackets]  indicate  deletions. 

National  Securities  Clearing 
Corporation 

Fee  structure 


IV.  Other  Service  Fees 

M.  NETWORKING 

1.  Membership  Fee: 
for  each 
participating 
Settling  Member 
and  Fund  Member 
regardless  of 
activity  level. 

2.  Monthly  Account 
Base  Fee: 

(al  for  accounts 
>      with  Funds 
I      paying  dividends 
monthly, 
(b)  for  accounts 
with  Funds 
paying  dividends 
less  frequently 
than  monthly. 

3.  Position  File  Fee: 
fa)  for  two  position 

files  requested  by 
broker/dealer  per 
CUSIP  per  month, 
fbl  for  more  than 
two  position  files 
requested  by 
■ '  .  broker/dealer  per 
CUSIP  per  month. 


S250.00  per  month 


$.06  per  side  per 
NETWORKING 
sub-account 

$.04  per  side  per 
NETWORKING 

sub-account 


) 


No  charge 


$}00.00  per  CUSIP 
per  each 
request  payable 
only  by  broker/ 
dealer 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  establish  fees  for  the 
NETWORKING  Service. 
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(b)  The  propoMd  rule  chaixfB  provides 
for  the  equiteble  allocation  of     «  i  -'  .• 
^ea8onable  fees  among  NSCCc    ''■ 
participants  and  is,  therefore,  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934.  as  amended  (the 
"Act")  and  the  rules  and  regulations 
thereunder  applicable  to  a  self- 
regulatory  organization. 

B.  Self-Regulatory  Organizatjon's 
Statement  on  Burden  on  Competition 

NSCC  does  believe  that  the  proposed 
rule  will  have  an  impact  or  impose  a 
burden  on  competition. 

C  Self-Regulatory  Organization's 

Statement  on  Comments  on  the 
Proposed  Hule  Change  Received  from 
Members,  Participants,  or  Others 

Participants  were  advised  of  the  fees 
by  an  Important  Notice  dated  November 
21. 1988.  NSCC  will  notify  the 
Conunission  of  any  tvritten  comments 
received. 

in.  Data  of  EffectiveiMSS  of  the 
Proposed  Rulk  Change  and  Timiag  for 
Commiasioa  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934. 
At  any  time  within  sixty  days  of  the 
filing  of  such  a  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solidtatioii  of  Coaunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Ble  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20640.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  aD  written 
communications  relating  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
role  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisttms  of  9  U.S.C 
552.  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  «0  Fifth  Street  NW.v 
Washington.  DC  20549.  Copies  of  such 


Uling  will  alao  be  available  Ux 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  file  number  SR-NSCC- 
88-12  and  should  be  submitted  within  21 
days  after  the  date  of  this  publication. 

For  the  Commiaskn  by  the  Divisioa  of 
Market  Ragolaliao.  pursnaat  to  delegated 

authority. 
Dated:  December  28, 1988. 


i;8r45am] 


loaatkana 

Secretary. 

[PR  Doc.  ae-lSO  Filed 

MUJNa  coot  nio-oi-H 


[RaL  No.  S4-2S407;  Fla  Na  S(M«ASD-n- 
S31 

Satf-Aagutatory  Organizations;  Notico 
of  Propooad  Rulo  Chang*  by  National 
Association  of  Securttias  Daalsrs,  inc. 
Rslating  to  FlUing  Vacanciaa  on 
District  Buslnoss  Conduct  Committaas 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  788(b)(1).  notice  is  hereby  given 
that  on  November  29, 1988  the  National 
Association  of  Securities  Dealers.  In& 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  "(Commission") 
the  proposed  rule  change  as  described 
in  Items  L  D,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organizadon's 
Statenaant  of  die  Tanaa  of  Subetaooe  of 
the  Proposed  Rule  Ckaaga 

The  proposed  amendment  to  Article 
VIII,  section  5  of  the  NASD  By-Laws 
provides  that  a  vacancy  created  by  the 
departure  of  District  Business  Conduct 
Committee  ("DBCC")  members  during 
their  terms  may  be  filled  by  appointment 
by  the  remaining  DBCC  members  until 
the  next  regulariy  scheduled  election. 

n.  Self-Ragulatory  Otgaafacadoo's 
Statanaot  af  Ika  Puipoaa  of.  and 
Statutory  Basis  for;  Hm  Propoaad  Rate 
Changa 

In  its  filing  widt  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  die 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  Tlie  text  of  these 
statements  may  b*;  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (Q  below. 


of  the  most  si^iificant  aspects  of  such 

statements. 

A.  Self-ReguiateryOrgotdKaion'f    - 

Statement  of  the  Purposes  of  and 

Statutory  Basis  for.  the  Proposed  Rule 

Change 

The  current  procedure  under  sections 
5  (a)  and  (b)  of  Article  VID  of  the  NASD 
By-Laws  sets  forth  a  two-step 
mechanism  for  filling  a  vacancy  on  a 
DBCC.  If  the  unexpired  term  of  the 
Committee  member  causing  the  vacancy 
is  less  than  12  months,  the  vacancy  is  to 
be  filled  by  appointment  of  a 
representative  of  a  member  firm  having 
a  place  of  business  in  the  same  district 
by  the  remaining  member  of  the  DBCC 
If  the  unexpired  term  of  the  Committee 
member  causing  the  vacancy  is  12 
months  or  more,  the  vacancy  is  to  be 
filled  by  an  interim  election  conducted 
in  accordance  with  the  provisions  of 
Section  4  of  Article  Vffl. 

The  NASD  believes  that  the  current 
procedure  of  holding  interim  elections  is 
burdensome  and  unnecessary.  The 
NASD  is  therefore  proposing  to  amend 
Article  Vm.  Section  5  to  implement  one 
procedure  for  situations  involving 
unexpired  terms  of  any  length  that  result 
in  a  vacancy  on  a  DBCC.  That  procedure 
would  involve  the  appointment  by  the 
remaining  members  of  the  DBCC  of  a 
representative  of  a  member  firm  doing 
business  in  the  same  district  to  fill  the 
departing  Committee  member's  seat 
until  the  next  regulariy  scheduled 
election.  After  the  next  sdieduied 
election,  the  newly  elected  Committee 
member  would  serve  for  the  duration  of 
the  departing  Committee  member's  term. 


The  proposed  nde  change  is 
consistent  wHh  section  15A(b)(e)  of  the 
Act  which  mandates  that  die  rules  of  a 
national  securities  association  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  remove 
impediments  to,  and  perfect  the 
mechanisms  of  a  free  and  open  market 
because  it  will  aid  in  maintaining  a  full 
roster  of  DBCC  members  to  regulate 
securities  violations  in  theii  districts  by 
expediting  the  filling  of  vacancies 
created  by  departing  DBCC  members. 

B.  Self-Reguleitory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  die 
proposed  amendment  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  proposed  amendment  was 
published  for  conmient  in  NASD  Notice 
to  Members  88-48  in  July  1988.  As  a 
result  of  this  Notice,  the  NASD  received 
three  comment  letters.'  Of  these,  one 
comment  letter  favored  the  proposed 
amendment  and  two  were  opposed. 

The  one  favorable  comment  stated 
that  the  rule  change  would  result  in 
more  e^icient  operation  of  the  DBCCs 
with  little  or  no  loss  in  member 
representation.  The  writer  also  urged 
that  previous  DBCC  members  should  be 
considered  first  in  the  selection  of 
replacement  members. 

Of  the  two  comment  letters  opposed 
to  the  proposed  rule  change,  one 
expressed  the  view  that  elections  are 
not  too  expensive,  and  that  a  cost/ 
benefit  analysis  should  result  in 
retention  of  the  present  system  which 
gives  more  persons  a  chance  to  serve  on 
a  DBCC.  The  other  negative  comment 
stated  that  vesting  appointment  power 
in  sitting  DBCC  members  would  result  in 
ap]}ointees  who  are  obligated  to  their 
Committees  and  not  to  their  districts.  As 
an  alternative,  the  commentator 
suggested  that  the  Nominating 
Conunittee  should  select  a  candidate 
from  the  Hst  of  candidates  who  were 
originally  considered  at  the  same  time 
as  the  vacating  party.  The  commentator 
further  stated  that  the  membership 
should  then  have  a  chance  to  file  written 
objections,  and  if  many  objections  are 
filed,  an  election  should  be  held. 

The  NASD  considered  the  substance 
of  these  comments  and  determined,  fint 
that  any  additional  election  is  by 
definition  a  costly  process,  both 
monetarily  and  in  terms  of  disruption  of 
District  affairs  caused  by  operating 
without  the  resource  of  a  fiUl  DBCC 
membership.  Therefore,  the  suggested 
alternative  of  selection  of  a  candidate 
by  the  Nominating  Committee,  with 
%vritten  objections  by  the  membership 
and  a  resulting  election  if  a  certain 
number  of  objections  are  filed,  would  be 
just  as  disruptive  as  it  would  mean 
additional  elections.  In  addition,  the 
.  MASD  determined  that  the  proposed 
rule  change  would  allow  just  as  much 
opportunity,  if  not  more,  for  different 
parties  to  serve  on  a  DBCC  as  the  prior 
rule.  Any  appointment  made  would  be 
effective  only  until  such  time  as  the  next 
regularly  scheduled  election  occurs. 
Thus,  it  is  conceivable  that  two  different 
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>  The  Notice  to  Member*,  a  li«t  of  the 
oommentalors,  and  the  comment  letten  are 
attached  at  Exhibit  Z  to  the  rule  Tiling. 


persons  could  serve  in  the  vacant  seat — 
one  by  appointment  and  one  by  election. 
Under  the  old  system,  if  a  vacancy  was 
for  a  term  greater  than  12  months,  an 
interim  election  was  held  thereby 
allowing  only  one  person  a  chance  for 
the  vacancy.  Finally,  with  respect  to  the 
comment  that  DBCC  appointees  would 
feel  obligated  to  their  Committees,  the 
NASD  has  not  experienced  problems 
with  the  ability  of  interim  appointees  to 
a  DBCC  or  with  appointees  to  its  Board 
of  Governors  or  any  of  its  standing 
committees,  to  maintain  independent 
Judgment  A  DBCC,  composed  of  up  to 
12  members,  has  a  sufficiently  diverse 
membership  making  it  unlikely  that  a 
standard  view  of  any  issue  will  be 
developed  to  which  an  appointed  DBCC 
member  must  adhere. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 
*        •        «        *        * 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  other  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  26, 1989. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3a-3(a)(12). 

Dated:  December  29. 1988. 
looathao  G.  Katz, 
Secretary. 
[FR  Doc.  89-151  Filed  1-4-89;  8:45  am] 

MUMO  CODE  SOIO-Ot-M 


[RaL  Na  34-264(W;  Fla  No.  SR-NYSE-ee- 
37] 

S«lf-Reguiatory  Organizations;  New 
Yorit  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  or  1934 
("Act") »  and  Rule  19b-4  thereunder.* 
the  New  York  Stock  Exchange.  Inc. 
("Exchange"  or  "NYSE"),  on  November 
15, 1988,  submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposal  regarding  closing  procedures 
governing  trading  during  monthly 
expirations  of  certain  stock  index 
products.  The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  26293 
(November  17. 1988),  53  FR  47599.  No 
comments  were  received  on  the 
proposed  rule  change. 

The  NYSE's  proposed  rule  change 
would  add  auxiliary  closing  procedures 
for  assisting  in  handling  the  order  flow 
associated  with  the  expiration  of  stock 
index  futures,  stock  index  options,  and 
options  on  stock  index  futures 
(collectively,  "index  derivative 
instruments").  The  procedures  woidd 
apply  only  on  the  one  trading  day  per 
month  on  which  the  index  derivative 
products  expire  ("expiration  day").  The 
Exchange's  procedures  would  be 
implemented  on  a  one-year  pilot  basis, 
beginning  in  November  1988  and  running 
through  October  1989.' 

Since  September  1986,  the  NYSE  has 
implemented  auxiliary  closing 
procediu-es  to  govern  trading  on 
quarterly  expiration  days,  the  four  days 
per  year  on  which  all  index  derivative 
instnmients  expire.  These  procedures 
require  specialists  to  compile  and  make 
public  before  the  close  of  trading  large 
order  imbalances  in  certain  widely-held 
stocks.  In  addition,  the  procedures 
preclude  (1)  entry  after  3:30  p.m.  of 
market-at-the-close  orders  involving  the 


■  15  U.S.C  788(b)(1)  (1982). 

•  17  CFR  240.19b-l  (1988). 

*  At  the  same  time  it  published  the  NYSE's 
proposal  for  comment,  the  Commission  granted 
accelerated  approval  to  implementation  of  the 
auxiliary  closing  procedures  to  govern  the 
November  and  December  1988  monthly  expirations. 
Securities  Exchange  Act  Release  No.  26293 
(November  17, 1988),  53  FR  47599. 
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liquidation  of  any  position  that  relates 
to  index  arbitrage  and  (2)  entry  of  other 
market-at-the-close  orders  after  an 
imbalance  publication,  unless  they 
offset  the  imbalance. 

The  Exchange  now  proposes  to 
implement  its  auxiliary  closing 
procedures,  with  one  proposed 
modification,  during  all  monthly  index 
derivative  product  expirations 
(including  quarterly  expirations).  The 
one  proposed  modincation  is  to  preclude 
after  3:30  p.m.  the  entry  of  market-at- 
the-close  orders  to  hquidate  stock 
positions  relating  to  all  trading 
strategies  involving  index  derivative 
instruments.  Previously,  the  procedures 
applied  only  to  market-at-the-close 
orders  relating  to  the  liquidation  of 
index  arbitrage  positions. 

In  support  of  its  proposal  to  extend 
auxiliary  closing  procedures  to  all 
monthly  expiration  days,  the  NYSE  has 
cited  the  increased  end-of-day  maricet 
volatility  during  all  expiration  days.  The 
Exchange  believes  that  this  volatility 
results  from  market-at-the-close  orders 
entered  to  liquidate  stock  positions 
related  to  index  derivative  product 
trading  strategies.* 

In  addition,  the  ^4YSE  believes  that 
prohibiting  entry  of  maricet-at-the-dose 
orders  to  Uquide  stock  positionfl  relating 
to  all  trading  strategies  involving  index 
derivative  instruments  is  supported  by 
the  fact  that  there  are  a  number  of 
trading  strategies  other  than  index 
arbitrage  which  involve  index  derivative 
instruments  and  where  the  use  of 
market-at-the-close  orders  could 
contribute  to  market  volatility.  One 
example  dted  by  the  NYSE  is  portfolio 
insurance.* 

Finally,  in  support  of  its  proposal  to 
implement  its  auxiliary  closing 
procedures  on  a  monthly  basis  only  for 
a  one-year  pilot  period,  the  Exchange 
has  expressed  its  hope  that  during  that 
period  "all  futures  and  options  markets 
will  adopt  the  use  of  opening  prices  for 
settlement  purposes,  thus  obviating  the 
need  for  these  special  closing 
procedures."  *  In  this  connection,  the 
NYSE  "believes  that  the  appropriate 
response  to  market  volatility  relating  to 
the  expirations  of  derivative  products  is 
for  futures  and  options  markets  to  base 
the  settlement  prices  of  derivative 
products  on  opening,  rather  than  closing. 
Exchange  prices."r^ 


*  Id  a«  47889. 

*  /(/  •(  4 

*  Id.  ■!  47saa 

'  Id  Th*  NY8B  haa  adoiMMl  patmanMl  ofMning 
auxiliary  prooadoraa  to  aaaiai  la  tha  baadting  of 
ordar  Aow  i«ia4bi«  to  Iha  axptnttaR  of  daHvatWa 
Inatnunmta.  Sm  Sacariiiaa  Rirtwina  Act  Kaiaaaa 
Na  2SaM  (Jona  U.  IflSS).  S3  PR  Sa«7«. 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  and,  in 
particular,  the  requirements  of  Section 
6  *  and  the  rules  and  regidations 
hereunder.  The  market-at-the-close 
procedures  described  herein  have  been 
utilized  on  previous  quarterly 
expirations  dating  back  to  September 
1986.  These  procedures  were  part  of 
efforts  by  the  Commission  and  the  self- 
regulatory  organizations  to  address 
stock  market  volatility  associated  with 
the  expiration  of  index  derivative 
products  traded  in  conjunction  with 
stocks  as  part  of  index  arbitrage.  By 
requiring  eariy  submission  of  market-at- 
the-close  orders  and  by  disseminating 
imbalances,  the  NYSE  has  been  able  to 
attract  contra-side  interest  to  alleviate 
imbalances  caused  by  the  closing  of 
index  arbitrage  positions.  The 
procedures  have  proven  to  be  an 
operational  success,  and  have 
contributed  significanUy  to  the  smooth 
handling  of  the  increased  order  flow 
associated  with  expirations. 

The  Commission  also  finds  that  the 
Exchange's  proposals  to  begin 
implementing  its  market-at-the-close 
procedures  during  all  monthly 
expirations  (as  opposed  to  only 
quarterly  expirations)  and  to  apply  the 
procedures  to  all  stock  trades  related  to 
a  trading  strategy  involving  index 
derivative  instruments  (as  opposed  to 
only  index  arbitrage  trading]  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
there  are  trading  strategies  in  addition 
to  index  arbitrage  that  can  lead  to  stock 
market  volatility  on  expiration  days.  In 
addition,  these  strategies  often  involve 
the  trading  of  index  derivative  index 
instruments  that  expire  on  a  monthly 
basis,  rather  than  only  on  the  quarterly 
expirations  covered  currenUy  by  the 
NYSE's  market-at-the-close  procedures. 

The  Commission  also  believes  that  the 
NYSE  is  justified  in  implementing  its 
proposal  only  on  a  one-year  pilot  basis. 
The  Commission  continues  to  believe 
that,  in  light  of  the  successful  operation 
of  the  NYSE's  auxiliary  opening 
procedures,  options  and  futures  markets 
should  consider  basing  setUement  of  all 
derivative  instruments  on  opening,  as 
opposed  to  closing,  prices. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 


•  15  U.S.C  78f  (1982). 

•  is  U3.C  THdbm  (ltt2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  29, 1968. 
looathan  C.  Kals. 
Secretary. 
[FR  Doc.  8&-152  Filed  1-4-89. 8:45  am] 

SMXSM  COOe  S01»41-H 


[ReL  No.  IC-1«724;  I11-61«7] 

American  Capital  Umltad  Itoturity 
Government  Fund,  Inc;  Application 

December  29. 1968.  i 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  imder  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  American  Capital  Limited 
Maturity  Government  Fund.  Inc. 

Relevant  1940  Act  Sections:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  November  22, 1988  and  amended  on 
December  14. 198a 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.,  on 
January  23, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AOOmstCS:  Secretary,  SEC  450  5th 
Sti«et,  NW..  Washington.  DC  20549. 
Applicant.  2800  Post  Oak  Boulevard, 
P.O.  Box  3121.  Houston.  Texas  77253- 
3121. 

FOR  nNrTHCR  INFORMATION  CONTACT 
Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022  or  Stephanie  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  information: 

Following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  at  (800) 
231-3282  (in  Maryland  (301)  258-4300). 
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Applicant's  Representations: 

1.  Applicant  a  Maryland  corporation 
and  open-end  diversified  management 
company,  filed  a  Registration  Statement 
on  Form  N-8A  on  June  2, 1987. 

2.  Applicant  has  never  made  a  public 
offering  of  its  securities  and  does  not 
propose  to  make  a  public  offering  or  to 
engage  in  business  of  any  kind. 
Applicant  has  no  shareholders,  debts  or 
liabilities  as  of  the  time  of  filing  the 
application. 

3.  Within  die  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  are 
securityholders  of  Applicant 

4.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

I    5.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
autliority. 

Jonathan  G.  Katx, 

Secretary. 

|FR  Doc  89-145  Filed  1-4-89:  a-45  am] 

BIUMO  cooc  seio-st-M 

[RaL  Na  10-18726;  (812-71C1)] 

Cigna  Funds  Group  et  aL;  Application 

December  29. 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicants:  CIGNA  FUNDS  GROUP. 
consisting  of:  CIGNA  Money  Market 
Fund,  CIGNA  Government  Securities 
Fund.  CIGNA  Income  Fund,  CIGNA 
Municipal  Bond  Fund,  CIGNA  Hi^ 
Yield  Fund,  CIGNA  Utilities  Fund, 
CIGNA  Value  Fund,  aCNA  Growth 
Fund,  CIGNA  Aggressive  Growth  Fund. 
CIGNA  Cash  Fund,  and  CIGNA  Tax- 
Exempt  Cash  Fund:  QGNA  ANNUITY 
FUNDS  GROUP,  consisting  of:  CIGNA 
Annuity  Money  Market  Fund.  CIGNA 
Annuity  Income  Fund,  CIGNA  Annuity 
Equity  Fund,  CIGNA  Annuity  Growth 
and  Income  Fund,  and  CIGNA  Annuity 
Aggressive  Equity  Fund;  CIGNA  HIGH 
INCOME  SHARES;  CIGNA  VARIABLE 
PRODUCTS  GROUP,  consisting  of  tiie 
Companion  Fund;  and  INA 
INVESTMENT  SECURITIES.  INC„  and 
all  future  registered  investment 
companies  and  series  which  become 
part  of  the  CIGNA  Funds  (collectively, 
the  "Funds"  or  "Applicants"). 

Relevant  1940  Act  Section:  Exemption 
is  requested  under  section  6(c)  of  the 


1940  Act  from  the  provisions  of  section 
32(a)(1)  of  tiie  1940  Act 

Summary  of  Application:  Applicants 
seek  an  Order  exempting  them  and  all 
future  funds,  trusts  or  series  which  are 
sponsored  by  the  Cigna  Corporation  or 
affiliate  thereof  (the  "Cigna  Funds") 
from  the  provisions  of  section  32(a)(1)  of 
the  1940  Act  to  permit  them  to  file  with 
the  SEC  financial  statements  signed  or 
certified  by  an  independent  public 
accoimtant  selected  at  a  Board  of 
Directors  or  Trustees  meeting  held 
within  ninety  days  after  the  end  of  the 
Applicant's  fiscal  year. 

Filing  Dates:  The  Application  was 
filed  on  October  26, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
January  20, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington.  DC  2054a 
Applicants,  CIGNA  Funds,  1380  Main 
Sti-eet,  4th  Floor,  Springfield. 
Massachusetts  01103. 
FOR  FURTHER  INTOnMATTON  CONTACT 
Bibb  L  Sti-ench.  Staff  Attorney,  (202) 
272-2856  or  Karen  L  Skidmore,  Branch 
Chief,  (202)  272-3023,  Office  of 
Investment  Company  Regulation. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Repceseotatioas 

1.  Each  Applicant  is  a  diversified, 
open-end  management  investment 
company,  except  for  CIGNA  High 
Income  Shares  and  INA  Investment 
Securities,  Inc.,  which  are  diversified 
closed-end  management  investment 
companies.  Each  Applicant  is  registered 
imder  the  1940  Act  and  organized  as  a 
Massachusetts  business  trust  except  for 
INA  Investgment  Securities,  Inc.,  which 
is  organized  as  a  Delaware  Corporation. 
Each  Applicant  (other  Uian  QGNA  High 


BEST  COPY  AVAILABLE 


Income  Shares  and  INA  Investment 
Securities,  Inc.)  is  a  "series  company". 
aiKl  each  Applicant  is  advised  by 
CIGNA  Investments.  Inc.  The  fiscal 
year-end  of  each  Applicant  is  currentiy 
December  31. 

2.  Traditionally,  the  Applicants  have 
held  concurrent  quarteriy  meetings  of 
their  board  of  trustees  or  board  of 
directors  (referred  to  herein  for  all 
Applicants  as  the  "Boards").  Each  Board 
selects  independent  public  accoimtants 
at  their  first  quarteriy  meeting.  The  laws 
of  Massachusetts  applicable  to  business 
trusts  do  not  require  the  holding  of  an 
annual  stockholders  meeting.  Therefore, 
imless  stockholder  action  is  required  for 
some  other  reason,  it  is  the  intention  of 
the  Applicants  that  annual  meetings  will 
not  be  held.* 

3.  Under  the  provisions  of  section 
32(a)(1).  the  AppHcants  are  required  to 
select  their  independent  public 
accountants  within  thirty  days  before  or 
after  the  beginning  of  each  Applicant's 
fiscal  year.  The  thirty  day  period  for  the 
selection  of  independent  public 
accountants  mandated  by  section 
32(a)(1)  does  not  provide  adequate  time 
for  Applicants  to  select  their 
independent  pubhc  accountants.  The 
selection  of  the  independent  public 
accountants  for  each  Applicant  is 
predicated  on  the  recommendations  of 
the  Audit  Committees  (the 
"Committees")  of  the  Applicants,  which 
is  composed  of  "disinterested  directors 
or  trustees"  (as  contemplated  in  section 
2(a)(19)  of  the  1940  Act)  serving  on  the 
Board  of  each  Applicant  The 
Committees  normally  meet  three  times  a 
year  with  the  independent  public 
accoimtants  to  discuss  the  audit  plan, 
significant  audit  procedures  to  be 
implemented  and  projected  costs.  Upon 
completing  the  audits  of  the  Applicants, 
the  Committees  review  the  results  and 
formulate  recommendations  for 
consideration  by  the  Boards,  which 
usually  is  not  completed  within  30  days 
after  the  fiscal  year-end.  The 


'  CICNA  High  Income  Shares  has  agreed  to  boM 
annual  meetings  of  its  shareholders  puisuant  lo  the 
hsting  requirements  of  the  New  York  Slock 
Exchange.  At  such  time  that  CIGNA  High  income 
Shares  resolves  not  to  bold  sacfa  annual  meetaap.  M 
will  participate  in  the  exemptive  relief.  INA 
Investment  Securities.  Inc.  a  Delaware  oorporation. 
is  required  to  bold  annual  oieetings  of  its 
stockholders  pursuant  to  Delaware  corporate  law. 
INA  Investment  Securities.  Inc.  has  also  agreed  to 
hold  annual  meetings  of  its  stockholders  pursuant  to 
the  listing  reqnirenienia  of  tfa*  New  York  Stock 
Exchange.  Al  such  time  the  Delaware  corporate  law 
changes  to  permit  a  registered  investment  company 
to  discontinue  holding  stockholders  meetings  and  at 
such  time  that  INA  Investment  Securities.  Inc. 
resolves  not  to  hold  annual  meetings  of  its 
stockholders  for  whaterer  reason,  it  wiH  also 
participate  in  ttie  exemptive  reliel 


346 


Fedaral  Ribtor  /  Vol  54.  No.  3  /  Thursday,  January  5.  1989  /  Notices 


(Committees'  recommendations  are 
based  on  such  criteria  as:  accountants' 
qualifications,  ability  to  meet  deadlines, 
suggested  changes  in  accounting 
practices  and  principles,  and  actual  fees. 
Due  to  the  time  reqidred  to  complete  the 
Applicants'  annual  audit  and  the  time 
required  for  the  Committees  to  review 
the  results  of  the  audit  and  formulate  a 
recommendation  for  consideration  by 
the  Board,  it  is  impractical  for  the 
trustees  or  directors  to  select  the 
independent  public  accountants  within 
thirty  days  before  or  after  the  beginning 
of  the  Applicants'  fiscal  year  as  required 
by  section  32(a)(1)  of  the  Act 

Applkants'  Legal  Coochisioiis 

1.  The  Applicants  believe  that  is 
possible  to  ensure  that  the  selection  of 
the  independent  public  accountants 
should  occur  as  proximate  as  possible  to 
the  l>eginning  of  a  fund's  fiscal  year 
while  ensuring  that  each  Applicant's 
Board  has  the  benefit  of  the  Committee's 
recommendations  by  expanding  the 
thirty  day  period  in  which  meetings  of 
directors  could  consider  the  selection  of 
the  independent  public  accountants  to 
ninety  days  after  the  end  of  their 
respective  fiscal  years. 

2.  By  permitting  the  scheduling  of  the 
selection  of  the  independent  public 
accountants  through  the  expansion  of 
the  permitted  period  from  thirty  to 
ninety  days,  the  SEC  %vill  allow  review 
procedures  that  would  (i)  provide  the 
Committees  with  a  more  realistic  time 
frame  for  a  detailed  review  of  the 
services  and  results  furnished  by  the 
independent  public  accountants  to 
AppUcants  and  (ii)  enable  each  Board  to 
give  sufficient  consideration  to  all  of  the 
information  submitted  by  their 
respective  Committee  prior  to  making 
their  selection.  Fiulher,  the  process  will 
more  accurately  reflect  the  practicalities 
of  doing  business  in  complexes  having  a 
substantial  number  of  funds  as  opposed 
to  funds  operated  on  an  Individual 
basis. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lanadHm  G.  Kals, 
Secretary. 

[FR  Doc  a»-176  Filed  l-4^ea;  8:45  am] 
I  coot  S01S-01-M 
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F8  QovanNMnt  SacurttiM  InowiM 
Fund,  he;  Notic*  of  AppNcatton 

December  28, 1968.  - 


:  Sectuities  and  Exchange 
Commission  ("SEC'). 


action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  FS  Government  Securities 
Income  Fund,  Inc.  ("Applicant"), 
(formerly  YES  Fund.  Inc). 

Relevant  1940  Act  Sections:  Section 
8(f)  and  Rule  8F-1  thereunder. 

Summary  of  Application:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

Filing  Date:  The  application  was  filed 
on  September  23, 1988,  and  amended  on 
December  22,. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
January  23, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AOOmsscs:  Secretary,  SEC  450  8th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  230  Park  Avenue,  New  York, 
New  York  10169. 

PON  FUfrmm  mromiATiON  contact: 
Barbara  Chretien-Dar,  Staff  AMomey. 
(202)  272-3022  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  (202)  272-3030 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 
tUmmCNTARY  INFORMATKNi: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-^300). 

Applicant's  Representations: 

1.  Applicant  a  California  corporation, 
registered  as  an  open-end.  diversified 
management  investment  company  and 
filed  a  Registration  Statement  on  Form 
N-1  under  Section  8(b)  of  the  1940  Act 
on  February  4, 1983.  Applicant's  iidtial 
registration  statement  was  declared 
effective  on  April  18. 1983  and  the  initial 
public  offering  commenced  immediately 
thereafter. 

2.  On  August  25, 1987,  Applicant's 
Board  of  Directors  approved  and 
adopted  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan")  under  which 


all  of  its  assets  and  liabihties  would  be     - 
transferred  to  the  Government 
Securities  Income  Trust  series  of  Fund 
Source,  a  Massachusetts  business  trust 
registered  as  an  investment  company 
under  the  1940  Act  A  majority  of 
Applicant's  shareholders  approved  the 
Plan  at  a  Special  Meeting  held  October 
2, 1987. 

3.  Pursuant  to  the  Plan,  Applicant 
transferred  to  the  Government 
Securities  Income  Trust  series  of  Fund 
Source  (the  "New  Series")  all  of  its 
assets,  including  Applicant's  portfolio 
securities  on  October  13, 1987.  In 
consideration,  the  New  Series  assumed 
all  of  Applicant's  obligations  and 
liabilities  and  delivered  to  Applicant 
shares  of  beneficial  interest  in  the  New  ' 
Series  (the  "New  Shares").  Applicant        ' 
distributed  the  New  Shares  pro  rata  to 

its  shareholders  at  relative  net  asset 
value  in  complete  liquidation.  Each 
shareholder  of  record  as  of  October  13, 
1987,  received  one  New  Share  for  each 
share  of  Applicant.  As  of  August  14, 
1987.  Applicant  has  14.688,085.152 
shares  outstanding,  having  an  aggregate 
net  asset  values  of  $101,984,270  and  a 
per  share  net  asset  value  of  $6.94.  The     I 
voting  rights  of  the  New  Shares  are 
identical  to  those  of  Applicant's  shares. 

4.  The  reorganization  expenses, 
consisting  of  accounting,  printing,  proxy 
solicitation,  administrative  and  certain 
legal  expenses,  were  approximately 
$143,000.  These  expenses  were  allocated 
equally  between  Applicant  and  the  New 
Series. 

6.  Applicant  has  retained  no  assets 
and  has  no  debts  or  liabilities.  Except 
for  the  transaction  described,  Applicant 
has  not  within  the  last  18  months, 
transferred  any  of  its  assets  to  a 
separate  trust  the  beneficiaries  of  which 
were  or  are  securityholders  of 
Applicant.  Applicant  is  not  a  party  to 
any  Utigation  or  administrative 
proceeding.  As  of  the  time  of  filing  the 
application,  Applicant  had  no 
shareholders. 

6.  Applicant  is  not  engaged  and  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

7.  All  of  Applicant's  required  N-SAR 
filings  have  been  made,  and  Applicant 
represents  that  all  N-SAR  filings  will 
continue  to  be  made  until  an  order  has 
been  entered  declaring  that  Applicant  .  r 
has  ceased  to  be  an  investment 
Company. 

8.  Applicant  has  not  yet  terminated  its 
status  as  a  California  corporation.  The 
corporation  will  be  dissolved  following 
the  receipt  of  a  tax  clearance  certificate 
trom  the  California  Franchise  Tax 
Board. 


:  A  • ; 
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For  the  CoramiMkw.  bjr  the  Uvisiaaaf 
Investmant  Management  mider  delegated 
authority. 

JonatlMn  G.  Kalib 

Secretary.  "" 

(FR  Doc  89-Md  Piled  l-4-fl»;  8:45  am] 


IR«L  No.  38-24796] 

Filings  Under  the  Public  Utillty  Holding 
Company  Act  of  1935  ("Act") 

December  29. 1988. 

Notice  is  hereby  given  that  the 
following  filling(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appIication(8)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/ or  declaration(s) 
should  submit  their  views  in  writbigl^ 
January  23. 1989  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(8)  and/or 
declarant(8)  at  the  addressies)  specified 
below.  Proof  of  service  (by  afEdavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(a)  and/ 
or  declaration(s) ,  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

System  Fuels.  Inc..  etal.  (70-7574) 

System  Fuels,  Inc.  ("SFT'),  639  Loyola 
Avenue,  New  Orleans,  Louisiana  70113. 
and  SR's  parent  companies,  Arkansas 
Power  ft  Light  Company,  425  West 
Capital-  40th  Floor,  Little  Rock, 
Arkansas  72201,  Louisiana  Power  ft 
Light  Company,  142  Delaronde  Street 
New  Orleans,  Louisiana  70114, 
Mississippi  Power  ft  Light  Con^rany, 
P.O.  Box  1640.  fackson,  Mississippi 
39215-1640  and  New  Orleans  PubHc 
Service  Inc..  317  Baronne  Street  New 
Orleans.  Louisiana  70112  (collectively. 
"Parents"),  all  of  whom  are  subsidiaries 
of  Middle  Sooth  Utilities,  Inc.,  a 
registered  holding  company,  have  filed  a 


dekaration  pursuant  to  sections  6(a).  7 
and  12(b)  of  the  Act  and  Rule  45 
thereunder. 

In  wder  to  finance  its  fuel  oil 
inventory  and  related  receivables,  SF! 
proposes  to  enter  into  and  borrow  under 
a  revolving  credit  agreement  ("Credit 
Agreement")  with  Bank  of  America 
National  Trust  and  Savings  Association 
("B  of  A")  pursuant  to  which  B  of  A 
would  make  revolving  credit  loans 
("Loans")  to  SFI  in  an  aggregate 
principal  amount  of  up  to  $30  million. 
The  Loans  would  bear  interest  from  the 
date  thereof  at  one  of  three  rates,  to  be 
specified  at  SFTs  option  at  the  time  each 
Loan  is  made.  All  outstanding  Loans 
would  be  due  and  payable  no  later  than, 
and  the  Credit  Agreement  would  expire 
on.  January  31. 1992  unless  otherwise 
extended.  The  expiration  date  may  be 
extended  on  a  year-to-year  basis, 
provided  tihat  the  terms  of  any  such 
extension  are  no  less  favorable  to  SFI 
than  those  set  forth  in  SFI's  declaration. 

As  security  for  the  Loans,  S^  and  B  of 
A  will  enter  into  a  Security  Agreement 
whereby  SFI  will  grant  B  of  A  a  security 
interest  in  SFTs  fuel  oil  inventory  in 
storage  at  specified  locations  in  the 
states  of  Arkansas.  Louisiana  and 
Mississippi,  together  with  the  proceeds 
thereof,  and  in  SFI's  accounts  receivable 
from  the  Parents  and  nonaffiliated  third 
parties.  In  order  to  grant  a  security 
interest  in  inventory  in  storage  at 
specified  locations  in  Louisiana.  SFI  will 
deliver  in  pledge  to  B  of  A  a  Collateral 
Mortgage  Note  in  the  principal  amount 
of  up  to  $50  million  secured  by  an  Act  of 
Collateral  Chattel  Mortgage  on  such 
inventory.  As  further  inducement  to  B  of 
A.  the  Parents  will  execute  an 
agreement  acknowledging  and 
consenting  to  the  granting  to  B  of  A  of  a 
security  interest  in  SFI's  accounts 
receivable  arising  from  fuel  oil  sales  by 
SFI  to  the  Parents. 

For  tiie  Commission,  t)y  ttie  Division  of 
Investment  Management  pursuant  to 
delegated  authority, 
lonatiian  G.  KatZi 
Secretary. 
(FR  Doc  89-147  Ffled  1-4-89:  a-45  am) 
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[JtoL  No.  IC-1672S;  (612-71 S9)] 

Scudder  CaHf  omia  Tax  Free  Trust  et 
at;  AppHoMion 

December  29, 1988. 

AQENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  few 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act "). 


Applicants:  Scudder  California  Tax 
Free  Trust  (including  each  series 
thereof),  Scudder  Cash  Investment 
Trust  Scudder  Development  Fund. 
Scudder  Equitj'  Trust  (including  each 
series  thereof).  Scudder  Global  Fund. 
Inc.  (including  each  series  thereof). 
Scudder  GNMA  Fund,  Scudder 
Government  Money  Fund,  Scudder 
GrotfVth  and  Income  Fund,  Scudder 
Income  Fund.  Scudder  International 
Fund,  Inc..  Scudder  Municipal  Trust 
(including  each  series  thereof),  Scudder 
Mutual  Fund,  Ina  (including  eadi  series 
thereof).  Scudder  State  Tax  Free  Trust 
(including  each  series  thereof).  Scudder 
Target  Fund  (including  each  series 
thereof).  Scudder  Tax  Free  Money  Fund. 
Scudder  Tax  Free  Target  Fund 
(including  each  series  thereof),  Scudder 
Treasurers  Trust  (including  each  series 
thereof).  Scudder  Variable  Life 
Investment  Fund  (including  each  series 
thereof).  AARP  Cash  Investment  Funds 
(including  each  series  thereof),  AARP 
Growth  Trust  (including  each  series 
thereof).  AARP  income  Trust  (including 
each  series  thereof),  and  AARP  Insured 
Tax  Free  Income  Trust  (including  each 
series  thereof)  (collectively,  the 
"Funds"). 

Relevant  1940  Act  Sections: 
Exemption  is  requested  under  section 
6(c)  of  the  1940  Act  from  the  provisions 
of  section  32(a)(1)  of  the  1940  Act. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  them  and  any 
future  funds  advised  by  Scudder, 
Stevens  &  Clark,  Inc.  or  distributed  by 
Scudder  Fund  Distributors,  Inc.  or  their 
affiliates  to  file  with  the  SEC  financial 
statements  signed  or  certified  by  an 
independent  pubhc  accountant  selected 
at  a  board  of  trustees  or  directors 
meeting  held  within  90  days  before  or 
after  the  beginning  of  their  respective 
fiscal  yean.  ^ 

Filing  Dates:  The  Application  was 
filed  on  October  25. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  most 
be  received  by  the  SEC  by  5:30  p.m.,  on 
January  20. 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your ' 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request  either 
personally  or  by  maiL  and  also  send  K  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request  with 
proof  of  service  by  affidavit  or,  for 
attomejrs.  by  certificate.  Request 
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notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADOWMMl:  Secretary.  SEC  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicants,  Scudder,  Stevens  ft  Claric, 
Inc.,  175  Federal  Street  Boston, 
Massachusetts  02110. 
pom  ruNTMiii  MTomiATiON  contact: 
Bibb  L  Strench,  Staff  Attorney  (202) 
272-2856  or  Karen  L  Skidmore,  Branch 
Chief  (202)  272-3023,  Office  of 
Investment  Company  Regulation. 
•UPMBMNTARV  MIPOmiATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Th    Funds  are  open-end 
management  investment  companies  with 
different  objectives  and  policies. 
Scudder  International  Fund,  Inc., 
Scudder  Mutual  Funds.  Inc..  and 
Scudder  Global  Fund.  Inc.  are  organized 
as  corporations  under  the  law  of  the 
State  of  Maryland.  Each  of  the  other 
Funds  is  organized  as  a  business  trust 
under  the  laws  of  the  Commonwealth  of 
Massachusetts.  Scudder.  Stevens,  ft 
Clark.  Inc.  serves  as  investment  adviser 
or  subadviser  to  all  of  the  Applicants. 
Scudder  Fund  Distributors,  Inc  serves 
as  principal  underwriter  to  aQ  of  the 
Applicants. 

2.  Each  of  the  Applicants  is  governed 
by  a  Board  of  Directors  or  Trustees 
(hereinafter  "Board  of  Trustees"  or 
"Trustees"),  of  which  at  least  forty 
percent  (40%)  of  the  members  are  not 
"interested  persons"  within  the  meaning 
of  section  2(a){19)  of  the  1940  Act. 

3.  No  Fund  is  required  to  hold  annual 
shareholders'  meetings.  Each  Fund  holds 
regularly  scheduled  Board  of  Trustees 
meetings  four  times  each  year,  generally 
once  a  quarter.  The  Funds  have  various 
fiscal  years  and  have  Boards  of  Trustees 
of  differing  sizes  and  composition, 
although  most  Board  members  are 
Trustees  of  more  than  one  Fund. 

4.  The  selection  of  an  independent 
public  accountant  is  based  on  the 
recommendation  of  the  Audit  Committee 
of  each  Board,  which  is  comprised 
entirely  of  the  non-interested  Trustees 
and  often  meet  on  a  different  day  than 
its  respective  Board. 

5.  The  Applicant's  respective  fiscal 
year  end  dates  are  staggered  as  follows: 
March  31  (Scudder  California  Tax  Free 
Fund,  Scudder  GNMA  Fund,  Scudder 
International  Fund,  Inc.  and  Scudder 
State  Tax  Free  Trust);  June  30  (Scudder 
Cash  Investment  Trust,  Scudder 
Development  Fund,  Scudder  Global 
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Fund,  Inc.,  Scudder  Government  Money 
Fund,  and  Scudder  Mutual  Funds,  Inc): 
September  30  (Scudder  Equity  Trust, 
AARP  Cash  Investment  Funds,  AARP 
Growth  Trust,  AARP  Income  Trust,  and 
AARP  Insured  Tax  Free  Income  Trust); 
and  December  31  (Scudder  Growth  and 
Income  Fund,  Scudder  Income  Fund, 
Scudder  Municipal  Trust  Scudder 
Target  Fund,  Scudder  Tax  Free  Money 
Fund.  Scudder  Tax  Free  Target  Fund, 
Scudder  Treasurers  Trust  and  Scudder 
Variable  Life  Investment  Fund). 

6.  Each  Fund  prefers  to  hold  one  of  its 
quarterly  Board  meetings  promptly  after 
substantial  completion  of  the  annual 
audit  which  is  normally  30  to  60  days 
following  the  fiscal  year-end.  The  audit 
committees  review  the  results  of  the 
annual  audit  in  addition  to 
recommending  to  the  full  Boards  the 
selection  of  an  independent  public 
accountant  concurrently.  Regularly 
scheduled  in-person  Board  meetings  for 
each  Fund  are  held  once  a  quarter. 

Applicant's  Legal  Conclusions 

1.  Because  of  the  timing  of  the  Board 
meetings  that  follow  completion  of  the 
aimual  audits  and  the  desire  to  have 
Board  meetings  relatively  evenly  spaced 
out,  it  is  not  always  practicable  for  each 
of  the  Funds  to  have  its  Board  of 
Trustees  meeting  within  30  days  before 
or  after  the  beginning  of  each  Fund's 
fiscal  year.  Because  Funds  with  different 
fiscal  year-ends  but  with  the  same 
Boards  of  trustee  typically  have 
meetings  on  the  same  day,  scheduling 
problems  can  arise  when  the  Board  of  a 
Fund  which  has  just  reached  its  fiscal 
year-end  must  meet  within  the  next  30 
days  to  select  an  independent  pubKc 
accountant  whereas  the  Board  of  a 
different  Fund,  comprised  of  the  same 
members,  is  not  so  constrained.  It  would 
be  unnecessarily  expensive  to  hold 
special  meetings  of  Trustees  each  year 
for  the  sole  purpose  of  selecting  an 
independent  pubic  accountant.  Instead, 
economies  of  scale  and  the  best  interest 
of  each  Fund's  shareholders  suggest  that 
the  non-interested  Trustees  of  each 
Fund  select  an  independent  public 
accoimtant  at  a  regularly  scheduled 
Board  meeting  each  year. 

2.  Expanding  the  30-day  window  to  90 
days  would  (1)  allow  each  Applicant  to 
consider  the  selection  of  an  independent 
public  acoimtant  at  a  regularly 
scheduled  Board  meeting,  (2)  provide 
time  for  detailed  review  by  each  Fund  of 
the  services  provided  by  the 
independent  accountant  including  an 
enhanced  consideration  of  all 
information  developed  by  each  Fund's 
Audit  committee  regarding  the 
independent  public  accountants.  The 
Applicants  submit  that  it  is  preferable  to 


avoid  the  extra  expense  and 
inconvenience  of  holding  additional 
Board  meetings  solely  for  the  purpose  of 
selecting  independent  public 
accountants,  as  would  be  required  if  the 
30-day  window  were  not  expanded. 
3.  llie  Appbcants  submit  that  the 
requested  exemption  is  consistent  with 
the  logistics  of  efficiently  operating  a 
complex  consisting  of  many  funds. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to  < 

delegated  authority. 
lonalhaii  G.  Kalx, 

Secretary.  '' 

[FR  Doc.  89-177  Filed  1-4-89;  8:45  am) 
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DEPARTMENT  OF  STATE 

[PuMic  Notice  108«1 

Master  Plan  Presented  for  the  National 
Foreign  Affairs  Training  Center; 
Meeting  | 

The  Department  of  State  will  present 
its  Master  Plan  for  the  National  Foreign 
Affairs  Training  Center  to  be  built  at 
Arlington  Hall  Station.  Route  50  and 
George  Mason  Drive,  Arlington, 
Virginia.  The  meeting  will  be  held  at 
The  Foreign  Service  Institute,  1400  Key 
Boulevard,  Arlington,  Virginia,  on 
Tuesday.  January  10, 1989,  from  7«)  to 
9.00  p.m. 

The  purpose  of  the  meeting  is  to 
provide  an  update  on  Master  Plan 
revisions  and  to  obtain  public  views  and 
comments.  The  Department  of  State 
encourages  the  attendance  of  citizens, 
community  associations,  historic 
presevation  organiztions,  and  other 
interested  members  of  the  public. 
The  Master  Plan  documents  are 
available  for  review  prior  to  this  public 
presentation  at  the  following  locations: 
Arlington  County  Central  Library, 
Virginia  Room,  1015  N.  Quincy  Street 
Arlington,  VA  22201.  Tel:  703-284- 
8181 
Arlington  County,  Department  of 
Community  Planning.  Housing  and 
Development  Mr.  William  Thomas* 
6th  Floor  Comprehensive  Planning 
Office,  #i  Courthouse  Plaza,  2100 
North  Clarendon  Boulevard, 
Arlington,  VA  22201.  Tel:  703-368-     ' 
3563 
WKR  Inc.  (Architects),  Mr.  Peter 
Wldmer,  901  N.  Pitt  Street  Arlington, 
VA  22314,  TeU  703-549-9200 
Department  of  State,  Office  of  Real 
Property,  Mr.  Mark  Butowsky  or  Mr. 
Robert  Mack,  Room  1415,  2401  E 
Street  Washington,  DC  20520,  Tel: 
202-663-1723,  Tel:  202-663-1354  , 
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National  Capital  Planning  Commission. 

Mr.  Lee  Feldman.  1325  G  Street  NW. 

10th  Floor,  Washington.  DC.  Tel:  202- 

724-0174. 

Any  further  questions  about  the 
meeting  should  be  directed  to  Mr.  Mark 
Butowsky.  Project  Manager  (Telephone 
202-663-1723),  or  Mr.  Robert  Mack. 
Director.  Office  of  Real  Property. 
Department  of  State,  2401  E  Street  NW.. 
Room  1415,  Washington,  DC  20520 
(Telephone  202-663-1354). 
December  23. 198a 
William  L  Camp 

Associate  Director  for  Management. 
[FR  Doc.  89-282  Filed  1-4-89;  10:15  am) 

BIUJNG  COOE  4710-34-11 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Notice  That  Entry /Entry  Summary 
Required  For  Importation  of  Hong 
Kong  Textiles;  Guam  Kashyu,  irtc,  et  aL 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice. 

summary:  Effective  February  1, 1989. 
Customs  tvill  require  the  filing  for  an 
entry/entry  summary  ("live"  entry)  for 
all  textiles  and  textile  articles  of  Hong 
Kong  origin  which  have  a  textile 
category  number. 
EFFECnVE  DATE  February  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Dick  Crichton.  Office  of  Trade 
Operations,  (202)  566-9443. 
SUPPLEMENTARY  INFORMATION:  U.S. 
Customs  does  not  monitor  a  quota  for 
textiles  and  textile  articles  from  Hong 
Kong.  However,  quota  levels  have  been 
established  and  are  administered  by  the 
Department  of  Commerce,  Current  quota 
limits  were  published  in  the  Federal 
Register  (53  FR  46911)  on  November  21. 
198& 


Section  142.13(c)(2).  Customs 
Regulations  (19  CFR  142.13(c)(2)). 
provides  that  entry  summary 
documentation,  with  estimated  duties 
attached,  or  a  withdrawal  for 
consumption  with  estimated  duties 
attached,  shall  be  filed  at  the  time  of 
entry  before  release  of  any  merchandise 
of  a  class  designated  by  Customs.  Based 
on  this  authority.  Customs  is  requiring, 
as  of  February  1. 1989,  that  an  entry/ 
entry  summary  (a  "Hve"  entry)  be  filed 
for  all  imported  textiles  and  textile 
articles  of  Hong  Kong  origin  which  have 
a  textile  category  number.  The 
Departments  of  Commerce  and  Treasury 
have  concurred  that  "live"  entries  be 
required  for  the  importation  of  these 
textiles  and  textile  articles.  This 
procedure  is  necessary  to  assure  timely 
and  accurate  reporting  of  textile 
shipments  of  Hong  Kong  origin. 

Dated:  December  30. 1988. 
Miduel  H.  Lane. 
Acting  Commissioner  of  Customs. 
|FR  Doc  89-142  Filed  1-4-89:  8:45  am) 

BtLLMQ  COOE  4>2IMn-M 


VETERANS  ADMINISTRATION 

Scientific  Review  and  Evaluation 
Board  for  Health  Services  Research 
and  Development;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  an 
advisory  committee  meeting  of  the 
Scientific  Review  and  Evaluation  Board 
for  Health  Services  Research  and 
Development  will  be  held  at  the  Vista 
Ltitemational  Hotel.  1400  M  Street  NW.. 
Washington.  DC.  on  January  11. 12  and 
13, 1989.  The  meetings  will  convene  at  8 
a.m.  on  January  11. 12  and  13  and 
adjourn  at  5  p.m.  on  January  11  and  12. 
1989.  The  meeting  will  adjourn  at  3:30 
p.m.  on  January  13. 1989.  The  purpose  of 
the  meetings  will  be  to  review  research 
and  development  applications 
concerned  with  the  measurement  and 


evaluation  of  health  care  systems  and 
with  testing  new  methods  of  health  care 
delivery  and  management.  Applications 
are  reviewed  for  scientific  and  technical 
merit  and  recommendations  regarding 
their  funding  are  prepared  for  the 
Assistant  Chief  Medical  Director  for 
Research  and  Development 

The  meeting  will  be  open  to  the  public 
(to  the  seating  capacity  of  the  room)  at 
the  start  of  the  January  11th  session  for 
approximately  one  hour  to  cover 
administrative  matters  and  to  discuss 
the  general  status  of  the  program. 

The  closed  portion  of  the  meetings 
involves:  Discussion,  examination, 
reference  to.  and  oral  review  of  staff 
and  consultant  critiques  of  research 
protocols,  and  similar  documents. 
During  this  portion  of  the  meeting, 
discussion  and  recommendations  will 
deal  with  qualifications  of  personnel 
conducting  the  studies,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy,  as  well  as  research  information, 
the  premature  disclosure  of  which 
would  be  likely  to  significantly  frustrate 
implementation  of  proposed  agency 
action  regarding  such  research  projects. 
As  provided  by  subection  10(d)  of  Pub. 
L  92-463,  as  amended  by  Pub.  L  94-409, 
closing  portions  of  these  meetings  is  in 
accordance  with  5  U.S.C.  552b  (c)(6)  and 
(9)(B). 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Mrs. 
Carolyn  Smith,  Program  Analyst  Health 
Services  Research  and  Development 
Service.  810  Vermont  Avenue  NW., 
Washington.  DC,  20420,  (phone:  202/ 
233-5365)  at  least  5  days  before  the 
meeting. 

Dated:  December  12. 1988. 

By  direction  of  the  Administrator 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
(FR  Dot  89-115  Filed  1-4-89:  a-45  am) 
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corHrtrw  nottcm  of  meetings  pubfis^ed 
under  ttie  "Government  in  the  Surahine 
Act"  (Pub.  L  W-409)  5  U.S.C.  552t)(e)(3). 


nOCRAL  tUCnON  COMMMMION 

DAT!  AND  TNM:  Tuesday.  January  la 

1989,  lOKX)  a-m. 

KACe  999  E  Street,  NW..  Washington. 

DC 

tTATUK  This  meeting  will  be  closed  to 

the  public 

miM  TO  M  OtSCUSSEO: 

CkunpUance  matten  pursuant  to  2  VS.C 

437g. 
AudiU  ooaducted  pursuant  to  2  US.C.  437g. 

438(b).  and  Titk  28,  US.C. 
Matten  concemiog  participation  in  civil 

actions  or  proceedings  or  arbitration. 
bitemal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
•        ♦        »        •        ♦ 

OATI  AND  TWC  Thursday,  January  12. 
1989, 10:00  ajn. 

riACt:  999  E  Street.  NW..  Washington, 
DC  (Ninth  Floor). 


status:  This  meeting  wiD  be  open  to  the 

public. 

mattbis  to  bc  consioerco: 

Setting  of  Dates  for  Future  Meetings. 
Correctton  and  Approval  of  Minutes. 
Certification  for  Payment  of  1988  Primary 

Matching  Funds. 
Status  of  Presidential  Audits 
Advisory  Opinion  1987-31 

Reconsideration 

Terry  Classen  on  behalf  of  the  Chicago 
Board  Options  Exchange 
Administrative  Matters 

KRSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 
Telephone:  202-376-3155. 


MaijorieW. 

Secretary  of  the  Commission. 

IFR  Doc.  89-248  Filed  1-3-aO:  2:19  pm) 

MUJNQ  OOOC  C7«C-«>-M 


TIMS  AND  DATC  lOKX)  a.m.— January  la 

1989. 

PlACC:  Hearing  Room  One — 1100  L 


Street,  NW.,  Washington,  DC  20573- 
0001. 

STATUS:  Closed. 

MATTIRS  TO  BS  consioerco: 

1.  Consideration  of  Fact  Finding  Investigation 

No.  15  Report 

2.  United  States /People's  Republic  of  China 

Trade  Developments. 

3.  Agreement  No.  203-011223 — ^Transpacific 

Stibilization  Agreement 

4.  Docket  No.  87-6— Actions  to  Adjust  or 

Meet  Conditions  Unfavorable  to 
Shipping  in  the  United  States/Peru 
Tr8de-<>msideration  of  Conunents. 

CONTACT  PERSON  FOR  MORS 
INFORMATION:  Joseph  C.  Polking. 
Secretary.  (202)  523-5725. 

Joseph  C  Polkiog.  .     | 

Secretary. 

[PR  Doc  89-256  Filed  1-3-89;  3:27  pm) 
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Corrections 


Federal  Register 
Vol.  54,  No.  3 

Thursday,  January  5.  1989 


Jm  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  votuntes 
of  ttw  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  ttie  Federal  Register.  Ager>cy 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  tfie  appropnate 
docuHDent  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  Na  81015-8215] 

Proposed  Revision  Of  Federal 
Information  Processing  Standard 

Correction 

In  notice  doctmient  88-28837  beginning 
on  page  50435  in  the  issue  of  Thursday, 
December  15, 1988,  make  the  following 
correction: 

On  page  50437,  in  the  second  column, 
under  "11.1",  in  the  third  bne,  "June  IS, 
1989"  should  read  "(six  months  after 
date  of  publication  of  final  dociunent  in 
the  Federal  Register)". 

BHUNQ  CODE  tSOMI-O 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Amendment  to 
Existing  System  of  Records 

Correction 

In  notice  doctunent  88-27422  begirming 
on  page  48038  in  the  issue  of  Tuesday, 
November  29, 1988,  make  the  following 
correction: 

On  page  48040,  in  the  first  column, 
imder  "storage",  "orders"  should  read 
"folders". 

MLUNQ  CODE  1S0541-O 


FEDERAL  RESERVE  SYSTEM   ^ 

Johnson  Heritage  Bancorp,  Ltd..  et  aM 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

Correction 

In  notice  document  88-28546  beginning 
on  page  50095  in  the  issue  of  Tuesday. 
December,  13, 1988,  make  the  following 
correction: 


On  page  50095,  in  the  third  column,  in 
the  last  paragraph,  in  the  first 
line.  "Johnston"  should  read  "Johnson". 


BNJJNO  COOC  1$0S41« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP89-364-000  et  aL] 

Columbia  Gulf  Transmission  Co.  et  aL; 
Natural  Gas  Certificate  Fillings 

Correction 

In  notice  document  88-29535  beginning 
on  page  51898  in  the  issue  of  Friday, 
December  23, 1988,  make  the  following 
correction: 

On  page  51902,  in  the  first  column,  in 
the  third  line,  the  docket  number  should 
read  "CP89-368-000". 

BNJJNQ  COOC  1S0S41-O 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

aOCFRParttS 

Requirements  for  Approval  of 
Exploshres  and  Sheattied  Exploshre 
Units 

Correction 

In  rule  document  88-26410  beginning 
on  page  46748  in  the  issue  of  Friday, 
November  18, 1988,  make  the  following 
corrections: 

1.  On  page  46748,  in  the  first  column, 
under  EFFECTIVE  DATES,  in  the  seventh 
line,  "November  20, 1989"  should  read 
"January  17, 1990". 

2.  On  the  same  page,  in  the  second 
column,  in  the  fifth  complete  paragraph, 
in  the  first  line,  "explosive"  should  read 
"explosives". 

3.  On  page  46750,  in  the  2nd  column. 
in  the  5th  complete  paragraph,  in  the 
17th  line,  "sheathed"  was  misspelled. 

4.  On  page  46751,  in  the  second 
colimui.  in  the  first  paragraph,  the  16th 
line  should  read  "approval  of  a  similar 
product  or  an". 

5.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  second  line, 
"explosive"  was  misspelled. 

6.  On  page  46752,  in  the  2nd  column, 
in  the  1st  complete  paragraph,  in  the 


11th  line,  "designed"  should  read 
"design". 

7.  On  the  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
the  eighth  line  should  read  "includes  an 
impact  test  for  sensitivity.". 

8.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  first  line,  "and"  should  read  "an". 

9.  On  page  46753,  in  the  1st  column,  in 
the  1st  complete  paragraph,  in  the  13lh 
line,  "MSHAS"  should  read  "MSHA". 

20.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  eighth  line,  "us" 
should  read  "use". 

21.  On  yie  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
in  the  first  line,  "established"  should 
read  "estabUsh". 

22.  On  page  46755,  in  the  second 
column,  imder  Section  15.11,  in  the 
second  paragraph,  in  the  seventh  line 
from  the  bottom,  "A"  should  read  "a". 

23.  On  page  46756,  in  the  second 
column,  in  the  third  complete  paragraph. 
in  the  seventh  line,  "85 'F"  should  read 
"86'r'. 

S  15.1    [Corrected]  >  • 

24.  On  page  46761,  in  the  second 
column,  in  S  15.1,  in  the  first  paragraph, 
in  the  first  line,  "requirements"  was 
misspelled. 

25.  On  the  same  page,  in  the  third 
column,  in  the  fifth  and  sixth  lines  from 
the  top,  the  date  "November  2a  1989" 
should  read  "January  17, 1990". 

S15.2    [Corrected] 

26.  On  the  same  page,  in  the  same 
column,  in  S  15.2,  in  the  first  line  from 
the  bottom,  "designated"  should  read 
"designed". 

S  15.4    [Corrected]  ' 

27.  On  page  46762,  in  the  second 
column,  in  $  15.4(e)(3).  in  the  first  line, 
"change"  should  read  "changes". 

515.7    [Corrected] 

28.  On  page  46763.  in  the  first  column, 
in  S  15.7(c),  in  the  first  line,  "other" 
should  read  "outer". 

§15J0    [Corrected] 

29.  On  page  46764,  in  the  3rd  column, 
in  9  15J0(d)(l).  in  the  13th  and  14th 
lines,  the  effective  date  should  read 
"January  17, 1989". 

30.  On  page  46765,  in  the  second 
column,  in  $  15.30(fl,  in  the  seventh  and 
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eighth  lines  the  effectiv*  date  should 
read  "January  17, 1989". 

MUJNSCOOt  1MMM) 


DEPARTMENT  OF  LABOR 

Occupational  Sefety  and  HeaRh 
AdmMatration 

MCFRPartltIS 

(DoctMlNo.S^M7) 

Safety  Standarda  for  SeaffoMa  Uaad  m 


Correction 

In  proposed  rale  document  88-Z7003 
beginning  on  page  46182  in  the  issue  of 
Tuesday,  November  29, 1988.  make  the 
following  correction: 

On  page  48211,  h)  the  second  column, 
in  the  10th  line  from  the  bottom,  "(1]" 
should  read  "(I)". 
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Department  of  the 
Interior 

Minerals  Management  Service 

30  CFR  Parts  202,  206,  210,  and  212 
Revision  of  Geothermal  Resources 
Valuation  Regulations  and  Related 
Topics;  Proposed  Rulemalcing 
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DEPARTMENT  OF  THE  MTERIOR 

MWMrMi  IMnaywIIMIII  UVrVIGV 

30  CFR  Pwts  202, 206, 210,  and  212 

Ravtaion  of  Qaotharmal  Raaourc— 
Valuation  Raguiatlona  and  Ralatad 
Toptea 

AOmev:  Minerals  Management  Service 

(MMS).  Interior. 

action:  Notice  of  proposed  rulemaking. 


r.  The  Minerals  Management 
Service  (MMS)  is  proposing  to  amend 
and  clarify  existinig  regulations  to  define 
the  value,  for  royalty  purposes,  of 
geothermal  resources  produced  from 
Federal  lands  administered  by  the 
Departments  of  the  Interior  and 
Agricultura.  Geothermal  resources  on 
Indian  (Tribal  and  allotted)  lands  are 
excluded  from  this  proposed  rulemaking. 
Existing  regulations  provide  only 
general  guidance  for  the  valuation  of 
geothermal  production.  The  amended 
rule  will  provide  industry  and  the  public 
with  a  comprehensive  and  consistent 
geothermal  valuation  policy  and 
standards  for  valuing  geothermal 
resources  and  geothermal  byproducts. 
DATIS:  Written  comments  must  be 
received  on  or  before  March  8, 1880. 
/moWKH.  Written  comments  may  be 
mailed  to  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Procedures  Branch.  Denver 
Federal  Center.  Building  85,  P.O.  Box 
25165,  Mail  Stop  662.  Denver.  Colorado 
80225,  Attention:  Dennis  C  Whitcomb. 

A  public  hearing  may  be  held  at  a 
future  date.  The  time  and  location  will 
be  announced  in  a  future  notice 
published  in  the  Federal  Register. 
FOR  rUfTTHCR  INFOflMATION  CONTACH 
Dennis  C.  Whitcomb,  Chief.  Rules  and 
Procedures  Branch,  (303)  231-3432,  (FTS) 
32&-3432. 

twviMianaurt  mpormation:  The 
principal  authors  of  this  proposed 
rulemaking  are  Charles  Brook  and 
Michael  Throckmorton,  Royalty 
Valuation  and  Standards  Division, 
Royalty  Management  Program,  MMS. 

L  Introduction 

The  Geothermal  Steam  Act  of  197a  30 
U.S.C  1001-1025  (the  Act),  established 
the  statutory  framewoik  for  the  leasing 
and  management  of  geothermal 
resources  on  public  withdrawn,  and 
acquired  lands  administered  by  the 
Departments  of  the  Interior  and 
.   A^culture.  The  Act  mandates  that 
geothermal  leases  will  provide  for  a 
royalty  on  the  amount  or  value  of  steam, 
or  any  other  form  of  heat  or  energy,  and 
byproducts  derived  from  production 


under  the  lease  and  sold  or  utilized  by 
the  lessee  or  reasonably  susceptible  to 
sale  or  utilization  by  the  lessee.  The 
Geothermal  Resources  Lease  (the  lease 
instrument)  expands  on  the  royalty 
provisions  of  the  Act  by  adding  that 
royalties  must  be  paid  on  the  amount  or 
value  of  geothermal  resources  produced, 
processed,  removed,  sold,  or  utilized 
from  the  lease  or  reasonably  susceptible 
to  sale  or  utilization  by  the  lessee 
However,  the  lease  instrument  provides 
that  unused  geothermal  resources  may 
be  reinjected  into  the  subsurface 
without  payment  of  royalties  if  such 
reinjection  is  approved  by  the  proper 
authority. 

The  Act  delegates  to  the  Secretary  of 
the  Department  of  the  Interior  all 
authority  for  the  administration  of 
Federal  geothermal  leases,  including 
issuance  of  rules  and  regxilations  as 
appropriate  to  implement  the  Act.  The 
lease  instrument  expressly  authorizes 
the  Secretary  to  establish  minimum 
values  for  the  piupose  of  computing 
royalties  in  accordance  with  applicable 

regulations.  Geothermal  valuation 

regulations  currently  appear  at  30  CFR 
206.350  and  206.351,  which  were 
redesignated  frvm  8  §  206.300  and 
206.301  in  a  Federal  Register  Notice 
published  on  January  15, 1988  (53  FR 
1184). 

The  foremost  use  of  geothermal 
resources  is  the  generation  of  electricity. 
Vae  development  of  the  geothermal 
industry  in  the  United  States  received  a 
significant  boost  with  passage  of  the 
Public  Utilities  Regulatory  Policies  Act 
of  1978. 16  U.S.C  2601  (PURPA).  The  act 
provided  both  an  avenue  for  the 
ownerehip  of  small  power  generation 
facilities  by  entities  other  than  utilities 
and  price  incentives  for  the  sale  of 
electricity.  The  Implementation  of 
PURPA  was  particularly  beneficial  for 
geothermal  development  because 
lessees  could  commercially  exploit  more 
resources,  particularly  the  smaller, 
moderate-temperature  geothermal 
resources  in  remote  areas. 

As  a  primary  source  of  thermal 
energy,  or  heat,  geothermal  resources 
have  a  variety  of  uses,  which  was 
recognized  by  the  Act.  However,  unlike 
oil,  gas,  coal,  and  other  energy 
commodities,  geothermal  resources  can 
neither  be  transported  long  distances 
nor  stored;  they  must  be  utilized 
immediately  after  production  and  in 
close  i>roximity  to  the  production  well. 
The  temperature  of  the  resource  by-and- 
large  dictates  the  type  of  utilization  of 
the  resource.  Higher-temperature 
geothermal  resources  are  predominantly 
used  to  generate  electricity,  which, 
consistent  with  the  Fint  Law  of 
Thermodynamics,  is  essentially  a  form 


of  energy  converted  from  the  thermal 
energy  of  the  resource.  Lower- 
temperat\u«  geothermal  resources  are 
suitable  for  direct  utilization  processes; 
that  is,  space  heating  and  agricultural 
and  manufacturing  operations  requiring 
process  heat  The  recovery  of 
byproducts  (sulfur,  lead,  zinc  potassium 
compounds,  etc.)  and  demineralized 
water  is  feasible,  but  has  not  yet  been 
accomplished  on  a  commercial  scale. 

The  existing  regulations  provide  only 
general  guidance  for  the  valuation  of 
geothermal  production.  This  is 
particularly  true  with  respect  to  those 
resources  that  are  utilized  by  the  lessee 
and  are  not  involved  in  a  sales 
transactioiL  This  proposed  rulemaking  is 
designed  to  provide  greater  clarity  to 
geothermal  valuation  regulations. 
Currently,  this  greater  clarity  is  provided 
by  policy  interpretation. 

To  take  advantage  of  electricity  pnce 
incentives  offered  under  PURPA,  an 
increasing  number  of  lessees  are 
utilizing  geothermal  resources  directly  in 
their  own  powerplants  for  the 
generation  and  sale  of  electricity.  In 
these  situations,  there  are  no  sales  of  the 
resource  on  which  to  base  value. 
Consequently,  MMS  estabUshed  a 
geothermal  netback  procedure  to  value 
these  "no  sales"  resources,  relying 
primarily  on  the  existing  regulations  at 
30  CFR  206.350(a)(2)  and  (b)(2).  The 
netback  valuation  procedure  was  firet 
applied  in  1985.  In  addition,  MMS 
developed  guidelines  for  the  valuation 
of  geothermal  resources  that  were  sold 
prior  to  power  generation,  also  relying 
on  the  existing  regulations  at  30  CFR 
206.350.  The  netback  procedure  and 
other  guidelines  for  valuing  Federal 
geothermal  resources  used  to  generate 
electricity  were  made  available  to  the 
public  in  October  1987  with  the  issuance 
of  a  report  entitled  "Valuation  of 
Federal  Geothermal  Resources — 
Electrical  Generation."  The  netback 
procedure  was  revised  in  June  1988  to 
reflect  changes  effective  March  1, 1988, 
regarding  MMS's  policy  on  computing 
transmission  and  generating  deductions, 
including  changes  concerning  the  rates 
used  to  compute  rettuns  on  investments. 

The  guidelines  appearing  in  the  June 
1988  report  "Valuation  of  Federal 
Geothermal  Resources — Electrical 
Generation"  (and  its  October  1987 
predecessor)  represent  MMS's  official 
valuation  policy  and  are  to  remain  in 
effect  until  new  valuation  regulations 
are  published  as  a  final  rulemaking. 
Copies  of  the  revised  report  may  be 
obtained  by  contacting  the  person 
identified  in  the  "Address"  section  of 
this  preamble. 
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IL 


and  Background 


The  MMS  is  proposing  to  revise  tlie 
current  regulations  regarding  the 
valuation  of  geothermal  resources  to 
accomplish  the  following: 

(a)  Garify  and  expand  on  existing 
valuation  policy  and  standards  as  they 
apply  to  geothermal  resources  used  for 
electrical  generation. 

(b)  Provide  clear  standards  for  valuing 
geothermal  resources  used  in  direct 
utilization  processes. 

(c)  Provide  clear  standards  for  valuing 
geothermal  byproducts. 

(d)  Place  the  geothermal  royalty 
valuation  in  a  format  compatible  with 
the  valuation  regulations  for  other 
leasable  minerals. 

(e)  Provide  industry  and  the  public 
%vith  a  comprehensive  and  consistent 
geothermal  valuation  policy. 

Structurally,  these  rules  would  modify 
the  existing  provisions  and  add  new 
sections  to  Subpart  H  of  30  CFR  Parts 
202,  206,  210,  and  212.  These  proposed 
rules  would  be  applied  prospectively 
and  would  supersede  all  currently 
effective  geothennal  resource  valuation 
directives  issued  by  MMS  or  its 
predecessor  agency,  the  U.S.  Geological 
Survey.  The  WOAS  anticipates  that 
specific  guidelines  governing  reporting 
requirements  consistent  with  the 
geothermal  valuation  regulations  will  be 
incorporated  into  an  MMS  Geothermal 
Payor  Handbook  subsequent  to  the 
publication  of  the  final  rule  in  the 
Federal  Register. 

The  purpose  of  the  regulations  is  to 
define  the  value,  for  royalty  purposes,  of 
geothennal  resources  produced  from 
Federal  lands.  Indian  lands  were 
excluded  by  the  Geothermal  Steam  Act 
Value  can  be  determined  in  different 
ways,  and  these  proposed  rules  explain 
how  value  would  be  estabUshed  under 
various  circumstances.  Valuation 
standards  are  grouped  according  to  how 
the  geothermal  resource  is  utilized: 
Electrical  generation,  direct  utilization, 
and/or  recovery  of  byproducts.  Within 
each  groi^},  valuation  standards  are 
described  according  to  the  type  of 
transaction:  arm's-length  or  non-arm' s- 
length  and  dispositions  of  the  resource 
not  subiect  to  a  sales  transaction  (the 
so-called  "no  sales"  transactions). 
Valuation  procedures  are  different  for 
each  ^oup. 

The  term  "gross  proceeds"  is 
introduced  into  the  valuation  standards 
to  replace  the  "total  consideration" 
language  at  paragraph  (a)(2)  of 
S  206.350.  The  concept  however, 
remains  the  same:  Value  cannot  be  less 
than  the  gross  proceeds  (total 
consideration)  seeming  to  the  lessee  for 


any  di^xMition  of  the  geothennal 
resource. 

Valuation  standards  for  geothermal 
resources  used  to  generate  electricity 
follow  the  criteria  and  procedures,  with 
certain  modifications,  established  in  the 
June  1988  report  "Valuation  of  Federal 
Geothermal  Resources — Electrical 
Generation."  The  proposed  rulemaking 
codifies  the  netback  procedure  used  for 
valuing  geothennal  resources  under  "no 
sales"  situations.  Valuation  procedures 
for  geothermal  resources  uswi  in  direct 
utilization  processes  follow  the  internal 
procedures  and  practice  used  by  MMS. 

The  proposed  rule  is  a  departure  fit)m 
the  existing  regulations.  The  chief 
difference  is  the  elimination  of  the  list  of 
factors  given  at  existing  30  CFR 
206.350(a)  that  were  to  be  considered  in 
establishing  the  value  of  geothermal 
resources.  That  Ust  does  not  give 
priority  to  any  particular  factor.  By 
contrast  the  proposed  rule  establishes 
specific  conditions  and  procedures  for 
valuing  the  resource. 

III.  Requested  Comments  on  Selected 
Issues 

The  public  is  invited  to  comment  on 
all  aspects  of  the  proposed  rulemaking. 
Comments  on  specific  sections  should 
identify  the  section  number  and 
paragraph  being  addressed.  In  addition, 
MMS  is  requesting  comments  on  tiie 
specific  issues  described  below. 

Section  202.353    Measurement 
standards  for  reporting  and  paying 
royalties 

This  proposed  section  establishes  for 
the  first  time  consistent  units  of 
measurement  for  reporting  geothennal 
production  for  royalty  purposes.  In  the 
past  geothermal  production  has  been 
reported  in  a  multitude  of  units, 
including  kilowatthoura  and 
megawattfaours  of  electricity,  pounds 
and  thousands  of  poimds  of  steam,  and 
gallons  of  water.  The  MMS  proposes  to 
standardize  the  reporting  units  by 
specifying  that  valuations  in  terms  of 
electricity  would  be  reported  as 
kUowatthours,  valuations  in  terms  of 
weight  would  be  reported  as  thousands 
of  pounds,  and  valuations  in  terms  of 
thermal  enei;gy  would  be  rq>orted  as 
millions  of  Btu's. 

The  MMS  is  proposing  that  direct 
utilization  resources  and  commercially 
deminerahzed  water  be  reported  in  units 
of  hundreds  of  gallons  to  the  nearest 
hundred  gallons.  However,  MMS  is 
unsure  whether  such  a  requirement  is 
appropriate,  or  whether  the  reporting 
units  should  be  in  gallons  or  thousands 
of  gallons.  Accordingly.  MMS  is 
requesting  comments  and 
recommendations  on  the  proper 


reporting  units  when  measurements  are 
on  a  volume  (gallonage)  basis. 

Section  206.352    Valuation  standards 
for  electrical  generation 

This  proposed  section  establishes 
procedures  for  valuing  geothermal 
resources  (steam  and  hot  water)  used  to 
generate  electricity.  Values  are 
determined  in  accordance  with  the  type 
of  transaction  under  which  the  resource 
is  disposed:  Arm's-length  sales,  or  non- 
arm's-length  and  "no  sales" 
transactions. 

For  geothennal  resources  sold  under 
an  arm's-length  contract,  proposed 
5  206.352(b)  would  provide  that  the 
lessee's  gross  proceeds  (revenue  plus 
any  other  consideration  directly  or 
indirectly  received  for  the  disposition  of 
the  resource)  accruing  from  the  arm's- 
length  sales  transaction  would  establish 
the  value  of  the  resource  for  royalty 
purposes.  This  is  a  general  rule  that 
essentially  follows  the  existing  arm's- 
length  valuation  guidelines  given  in  the 
June  1988  report  "Valuation  of  Federal 
Geothermal  Resources — Electrical 
Generation."  However,  MMS  reserves 
the  right  under  the  proposed  regulations 
to  establish  a  different  value  if  it 
determines  that  the  contract  does  not 
reflect  the  total  consideration  passing 
between  buyer  and  seller  or  discovers 
that  the  value  is  unreasonable  owing  to 
impropriety  between  the  contracting 
parties. 

For  geothermal  resources  used  to 
generate  electricity  and  not  sold  under 
an  arm's-length  contract — that  is,  those 
resources  sold  to  the  lessee's  power- 
generating  affiliate  under  a  non-arm's- 
length  contract  or  resources  utilized  by 
the  lessee  in  its  own  powerplant  and 
thus  not  subject  to  a  sales  contract — 
proposed  S  206.352(c)  would  provide  a 
sequence  of  benchmarks  to  value  the 
resource.  The  value  would  be 
established  in  accordance  with  the  first 
applicable  of  the  following  procedures: 

(1)  The  weighted  average  of  the  gross 
proceeds  paid  or  received  by  the  lessee 
under  its  own  arm's-length  contracts  for 
the  purdiase  or  sale  of  similar  quantities 
of  like-quality  resources  in  the  same 
field; 

(2)  The  value  determined  by  the 
netback  method  taking  into  account  the 
lessee's  costs  of  generating  and 
transmitting  electricity;  or  any  other 
reasonable  valuation  method  approved 
by  MMS. 

(The  word  "lessee"  also  refers  to  the 
lessee's  power-generating  afiihate.  See 
proposed  definition  of  lessee  in 
proposed  section  206.351.)  Under  no 
circumstances,  however,  will  MMS 
accept  a  value  that  is  less  than  the  gross 
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proceeds  received  by  the  lessee  under 
its  non-ann's-length  contract  for  the  sale 
of  geothennal  resources  from  the  lease. 
Gross  proceeds  always  establishes  a 
minimum  value  against  which  other 
valueraie  compared. 

The  MMS  believes  that  the  first 
valuation  benchmark — the  weighted 
average  method — would  be  inf^quently 
employed;  there  are  likely  few  instances 
where  the  lessee,  or  the  lessee's  power- 
generating  affiliate,  will  purchase 
additional  geothermal  resources  to 
supply  the  powerplant  or  where  the 
lessee  «viU  have  excess  production  to 
sell  to  other  operators.  However.  It 
introduces  two  concepts  that  depart 
fiDm  valuation  criteria  commonly  used 
for  other  leasable  minerals,  notably  oil 
and  gas:  (1)  MMS  is  proposing  that 
purchases  or  sales  of  geothermal 
resources  in  other  fields  (the  "area" 
concept)  would  not  be  considered  in 
estabhshing  geothermal  values,  and  (2) 
the  prices  established  in  the  contracts  of 
other  lessees  in  the  same  field  would  not 
be  considered  in  establishing 
geothermal  values.  The  physical  and 
chemical  characteristics  of  geothermal 
reso\irces  vary  widely  from  field  to  field, 
primarily  because  of  differences  in 
temperature,  salinity,  phase,  and 
producibility  of  the  geothermal  fluid. 
Even  in  geothermal  provinces,  such  as 
the  Salton  Trough  of  Southern  California 
and  adjacent  Mexico,  the  physical  and 
chemical  characteristics  of  the 
geothermal  fluids  from  each  of  the  many 
fields  are  different.  Geothermal  fluid 
characteristics  dictate  the  type  of 
conversion  technology  and  design  of  the 
powerplant  for  utilization  of  a  partic\ilar 
geothermal  resources.  For  these  reasons, 
MMS  believes  that  a  valuation  based  on 
comparison  to  contract  sales  outside  of 
any  given  field  is  inappropriate. 
Accordingly,  the  "area"  concept  no 
longer  would  be  used  for  geothermal 
resource  valuation.  Comments  are 
invited  regarding  this  concept. 

With  respect  to  the  second  concept, 
several  factors  can  influence  the  value 
or  price  of  geothermal  resources  even 
within  the  same  filed.  A  major  factor  is 
the  variety  of  methods  used  to  estabbsh 
geothermal  price  in  arm's-length 
contracts.  For  example,  at  the  Geysers 
steam  field  in  California,  the  sales  prices 
of  the  steam  resource  vary  by  a  factor  of 
more  than  two,  owing  to  the  multiple 
methods  of  computing  those  prices. 
Some  of  the  stem  is  priced  in  terms  of 
net  kilowatthours  generated  based  on 
the  purchaser's  avoided  costs  of  fossil 
and  nuclear  fuels  used  in  conventional 


powerplants.  Other  steam  is  priced  in 
terms  of  thousands  of  pounds  delivered 
based  on  a  variety  of  economic  indexes. 
Another  factor  that  can  influence 
geothennal  values  is  powerplant 
efficiencies.  Because  of  design  and  age 
differences,  each  powerplant  has  a 
different  eflTiciency  for  converting  heat 
into  electricity.  As  a  general  rule, 
operators  of  the  more  efficient 
powerplants  are  willing  to  pay  higher 
prices  for  the  geothermal  resource 
because  of  cheaper  conversion  costs. 
Powerplant  efficiencies  thus  can 
significantly  affect  the  unit  price  of  the 
resource.  Considering  the  complexity  of 
the  factors  involved.  MMS  believes  that 
a  geothermal  valuation  based  on  prices 
estabhshed  in  the  contracts  of  other 
lessees  in  the  field  in  not  appropriate. 
This  concept  also  would  eliminate  from 
consideration  any  valuation  based  on  a 
majority  price  as  currently  provided  for 
at  30  CFR  206.350(a)(1).  The  MMS  has 
found  that  the  establishment  of  a 
majority  price  is  impracticable  for 
geothermal  resource  valuation  and  is 
proposing  to  abandon  this  procedure. 
Comments  are  requested  on  this  concept 
of  not  using  prices  established  in  other 
lessee's  contracts  to  determine  value. 

The  use  of  the  first  "other  than  arm's- 
length"  valuation  benchmark  would  be 
predicated  on  the  lessee's  sale, 
purchase,  or  other  disposition  of  a 
"similar  quantity"  of  like-quality 
resource.  The  intent  of  this  limiting 
condition  is  to  avoid  a  valuation  based 
on  sales  or  purchases  of  small  volumes 
that  would  unduly  affect  the  value  of  the 
majority  of  the  lessee's  production. 

The  MMS  anticipates  that  the 
procedure  prescribed  in  the  second 
benchmark  will  be  the  predominant 
valuation  method  used  to  value 
geothermal  resources  that  are  used  to 
generated  electricity  and  disposed  under 
non-arm's-length  and  no  sales 
situations.  When  geothermal  resources 
are  used  to  generate  electricity — that  is, 
the  thermal  energy  of  the  resource  is 
converted  into  hi^er  priced  electical 
energy— MMS  believes  that  the  value  of 
the  resource  is  effectively  enhanced  by 
the  conversion  process.  "The  netback 
procedure  compensates  for  this 
enhancement  of  value  by  subtracting  the 
costs  of  electrical  generation  and 
transmission — die  transmission  and      • 
generating  deductions  described  in 
proposed  SS  206.343  and  206.354, 
respectively — from  the  sales  price  of  the 
electricity.  However,  several  in  the 
geothermal  industry  believe  that  the 
netback  procedure  yields  values  that  are 


unrealistically  high  and  thus  do  not 
reflect  a  "market  value"  on  which 
royalties  should  be  based.  Accordingly, 
MMS  is  seeking  comments  on  whether 
the  netback  procedure  should  be 
modified  and.  if  so,  how. 

One  of  industry's  more  serious 
concerns  regarding  the  netback 
calculation  is  the  rate  of  return  allowed 
on  invested  capital  used  in  the 
determinations  of  the  transmission  and 
generating  deductions.  A  return  on 
investment  is  provided  to  reimburse  the 
lessee  for  the  cost  of  capital  necessary 
to  fund  construction  of  the  powerplant 
and  transmission  facilities.  The  rate  of 
return  specified  in  the  proposed 
regulations  for  determining  transmission 
and  generating  deductions  is  1.5  times 
the  Standard  and  Poor's  BBB  industrial 
bond  rate.  The  MMS  is  seeking       -  . 
comments  on  whether  this  rate  of  return 
is  appropriate  for  geothermar power 
projects,  or  whether  some  other  rate  of 
return  should  be  used.  Respondents 
should  explain  the  rationale  for  their 
proposed  rates  of  return  and  include 
citations  of  publicly  available  references 
supporting  or  clarifying  their  proposal 
A  "proportion-of-profits"  method  has 
been  proposed  as  an  alternative  to  the 
netback  valuation  procedure.  Instead  of 
a  standard  rate  used  to  compute  the 
return  on  invested  capital  under  the 
netback  procedure,  the  proportion-of- 
profits  method  provides  for  a  return  on 
Invested  capital  by  allowing  each  aspect 
of  the  project  (resource  development 
and  production,  power  generation,  and 
transmission)  to  earn  the  actual  return 
earned  by  the  project  as  a  whole.  The 
proportion-of-profits  method  is  premised 
on  the  theory  that  each  dollar  of 
invested  capital  earns  the  same 
percentage  of  project  profits. 
Accordingly,  the  value  of  the  resource 
upon  which  royalty  is  based  would  be 
determined  by  the  proportional  share  of 
the  geothermal  project's  net  operating 
income  attributable  to  the  geothermal 
field.  The  unit  value  of  the  geothermal 
resource  (in  dollars  per  kilowatthour)  is 
determined  by  the  equation    .. 


UM 


GE-f  (NOIx 
FI/TI). 

EO 


where  GE  is  the  geothermal  field 
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operating  expenses  plus  royalties,  NOI 
is  the  net  operating  income  of  the  entire 
project  (electricity  sales  revenue  less 
transmission,  generating,  and  field 
expenses).  FI  is  the  investment  in  the 
field  (acquisition  and  development 
costs),  TI  is  the  total  investment  in  the 
geothermal  project  (field,  powerplant, 
and  transmission  line  investments),  and 
EO  is  the  amount  of  delivered 
electricity.  The  MMS  is  requesting 
comments  on  the  applicabihty  and 
feasibility  of  using  the  proportion-of- 
profits  method  for  determining 
geothermal  values. 

An  "alternative-fuels"  approach  has 
also  been  proposed  as  a  substitute  for  to 
the  netback  procedure.  The  alternative- 
fuels  approach  is  currently  used  to  value 
geothermal  resources  used  in  direct 
utilization  processes.  Under  this  method, 
the  value  of  the  geothermal  resource 
would  be  based  on  the  Btu-equivalent 
value  of  conventional  fossil  fuels  (coal, 
oil,  or  gas)  used  to  generate  electricity. 
(See  discussion  of  proposed  S  206.355, 
valuation  standards  for  direct 
utilization,  for  suggested  equation  to 
compute  thermal  energy  utilized.)  This 
method  would  assign  a  value  based  on 
the  price  of  fossil  fuels  compared  to  the 
amount  of  thermal  energy  consumed  in 
the  powerplant.  Because  powerplants 
using  conventional  fuels  operate  at 
much  higher  temperatures  and  pressures 
than  do  geothermal  powerplants,  other 
factors  (such  as  combustion  and  boiler 
efficiencies)  may  have  to  be  considered 
under  this  valuation  method.  The  MMS 
requests  comments  and  analyses  on  the 
feasibility  of  using  the  alternative-fuels 
method  for  valuing  geothennal  resources 
in  all  cases.  The  MMS  also  requests 
suggestions  on  how  the  Btu-equivalent 
value  of  alternative  conventional  fuels 
should  be  determined. 

The  MMS  is  contemplating  whether 
the  valuation  of  electricity  should  be 
addressed  in  connection  with  the 
netback  procedure.  Under  most  current 
situations,  the  powerplants  that  are 
owned  and  operated  by  geothennal 
lessees  are  certified  as  "small  power 
production  facilities"  under  PURPA. 
Accordingly,  electric  utilities  are 
required  to  purchase  the  electricity  from 
these  powerplants  at  rates  based  on  the 
purchasing  utility's  avoided  costs, 
pursuant  to  rules  implementing  PURPA 
as  delegated  to  State  regujatory 
authorities.  In  these  instances,  the 
geothermal  lessee/powerplant  owner 
usually  receives  both  an  energy 
payment  and  a  capacity  payment  for  the 
delivery  of  electricity.  The  energy 
payment  represents  the  purchasing 
utility's  avoided  costs  of  fuels  used  to 
operate  conventional  powerplants.  The 


capacity  payment  represents  the  utility's 
avoided  costs  associated  with  capital 
investments  in  powerplants  and 
transmission  systems  to  meet  customer 
delivery  demands  or  utility  loan 
requirements.  Capacity  payments  are 
generally  set  amounts  based  on 
minimum  delivery  requirements.  They 
are  often  made  in  equal  monthly 
installments  for  making  available  to  the 
utility  a  certain  amount  of  electricity. 

Under  the  netback  procedure,  the 
value  of  the  electricity  forms  the  basis 
for  deriving  the  value  of  the  geothermal 
resource.  Tlie  MMS  has  historically 
considered  the  value  of  the  electricity  as 
including  both  the  energy  payment  and 
the  capacity  payment,  pursuant  to  the 
"total  consideration"  concept  at  existing 
30  CFR  20e.350(a)(2)  and  the  "value  of 
the  end  product"  concept  at  existing 
S  206.350(b)(2).  This  philosophy  has  been 
carried  over  into  the  proposed 
regulations  in  the  definition  of  "gross 
proceeds."  However,  some  geothermal 
lessees  have  argued  that  the  capacity 
payment  should  not  be  included  as  part 
of  the  value  of  electricity  because  the 
capacity  payment  reflects  the 
powerplant's  ability  to  deliver  electricity 
and  thus  depends  on  the  attributes  of 
the  powerplant  itself  and  not  on  the 
geothermal  resource.  (This  viewpoint 
can  be  argued  from  the  opposite 
perspective  in  that  a  powerplant  cannot 
operate,  especially  at  peak  efficiency, 
without  a  sufficient  supply  of  quality 
fuel — that  is,  geothermal  resource.)  The 
MMS  is  aware  that  all  or  some  portion 
of  capacity  payments  may  continue  in 
certain  cases,  such  as  forced  outages, 
without  delivery  of  electricity.  Although 
these  instances  of  nondelivery  are 
usually  temporary,  they  do  raise  the 
possibility  of  the  lessee  receiving  a 
payment  when  geothermal  resources  are 
not  produced  or  utilized.  However,  MMS 
is  also  aware  that  geothermal 
production  is  seldom  completely  shut  In 
during  periods  of  powerplant  downtime 
or  outages.  Rather,  production  is 
generally  either  vented  or  flowed 
through  powerplant  bypasses  during 
downtime  to  maintain  the  working 
condition  of  wells  and  gathering  lines,  or 
continues  to  generate  electricity  to 
maintain  internal  powerplant  operations 
during  forced  outages.  On  the  premise 
that  a  capacity  payment  may  trigger  a 
royalty  obligation  without  there  being 
any  geothermal  production,  MMS  is 
requesting  comments  on  whether 
capacity  payments  should  be  included 
as  part  of  the  value  of  electricity.  The 
MMS  would  also  like  to  know  to  what 
extent  geothermal  production  is  shut  in 
when  no  electricity  is  delivered  but 
capacity  payments  are  still  received,  if 


capacity  payments  are  not  included  as 
part  of  the  value  of  electricity,  MMS 
would  likely  consider  'hem  as  reducing 
the  lessee's  powerplan>  "operating  costs; 
the  generating  deduction  would  then  be 
reduced  accordingly. 

Another  concern  regarding  the 
valuation  of  electricity  for  application  of 
the  netback  procedure  is  when  the 
geothermal  lessee/powerplant  operator 
is  also  an  electric  utility  company;  in 
other  words,  when  there  are  no  third- 
party  sales  of  the  electricity  on  which  to 
base  value.  One  possibility  of 
establishing  the  value  of  the  electricity 
at  the  powerplant  tailgate  would  be  a 
weighted  average  of  the  utility's 
customer  rates  less  transmission  costs. 
The  MMS  requests  comments  on  this 
and  on  alternative  electricity  valuation 
methods  when  the  geothermal  lessee  is 
also  the  power-generating  utility 
company. 

The  MMS  is  also  contemplating 
whether  or  not  to  address  the  valuation 
of  the  resource  when  the  lessee  has  an 
arm's-length  generating  agreement  with 
a  third  party  but  receives  revenue  from 
the  sale  of  electricity.  Such  a  situation 
would  arise  where  a  lessee  has  an 
electricity  sales  contract  but.  for 
whatever  reason,  has  a  third  party 
generate  the  electricity.  The  MMS 
believes  that  the  chances  of  this 
situation  occurring  are  remote  and, 
therefore,  has  not  addressed  this 
situation  In  die  proposed  regulations. 
Nevertheless,  MMS  is  requesting 
comments  on  whether  such  a  situation  is 
likely,  whether  it  should  be  addressed  in 
the  rulemaking,  and,  if  so.  what  methods 
should  be  used  to  value  the  resource. 

If  MMS  finds  that  value  cannot  be 
determined  by  either  the  weighted 
average  method  or  the  netback 
procedure,  the  second  valuation 
benchmaH^  would  provide  MMS  with 
regulatory  flexibility  to  develop  or 
approve  different  valuation  methods 
and  procedures. 

Sections  206.353  and2Cf6.354 
Determination  of  transmission  and 
generating  deductions 

These  sections  establish  the 
procedures  for  computing  transmission 
and  generating  deductions  used  in  the 
netback  valuation  method.  In  addition  to 
the  question  of  the  appropriate  rate  of 
return  on  capital  investment  discussed 
above,  MMS  is  requesting  comments  on 
the  following  issues  common  to  the 
determination  of  both  deductions. 

(1)  The  proposed  regulations  provide 
that  transmission-line  costs  and 
generating  costs  can  be  computed  using 
either  a  straight-line  depreciation  with  a 
return  on  undepreciated  capital 
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investment,  or  ■  return  on  capital 
investment  without  depreciation.  The 
return  on  capital  tnvettraent  method 
would  be  applicable  only  to  those 
facihtie*  first  placed  into  tennce  on  or 
after  March  1, 198a  March  1. 1988,  is  the 
effective  date  of  new  oil  and  gas 
valuation  regulations  that  were 
published  in  the  Federal  Register  on 
January  15. 1968  (53  FR  1184  and  1230). 
which  first  provided  for  the  use  of  the 
retum-on-capitai  investment  method. 
This  method,  as  well  as  the  effective 
date,  was  adopted  for  geothermal 
resource  valuation.  The  adoption  of  this 
method  is  not  precluded  by  current 
regulations.  The  MMS  requests 
comments  on  whether  there  should  be  a 
one-time  election  to  use  the  returo-on- 
capital  investment  method  for  those 
facilities  placed  into  service  before 
March  1, 198& 

(2)  The  proposed  regulations  limit 
depreciation  to  the  life  of  the  geothennal 
protect,  with  the  caveat  that  this  asually 
means  the  term  of  the  electricity  sales 
contract  unless  the  lessee  oan  ^ow 
otherwise.  The  MMS  must  be  protected 
&om  situations  in  which  an  electricity 
sales  contract  may  expire  and  the  lessee 
is  unable  to  negotiate  a  new  contract 
even  though  the  lease  is  still  capable  of 
production  and  the  powerplant  remains 
operable.  Accordingly.  MMS  requests 
comments  on  whether  depreciation 
should  be  based  co  a  fixed  time  period 
commensurate  with  the  first  sales 
agreement  or  some  other  reasonable 
period  of  time,  and  what  conditions  or 
considerations  might  extend  or  decrease 
a  depredation  period 

(3)  The  proposed  regidations  pre8cr&)e 
that  a  powerplant  or  teansmission  line 


would  be  depreciated  only  once;  that  is, 
the  depreciation  schedule  established  by 
the  original  owner  would  not  be  altered 
with  a  change  in  ownership.  Because  the 
Govemaeot  does  eot  participate  in  the 
profit  or  losses  that  could  result  from  a 
sale  of  a  powerplant  or  transmission 
line,  MMS  takes  the  positicm  that  it 
should  share  in  the  depreciation  of  those 
focilities  only  once.  Comments  are 
invited  on  the  issue  of  recapitalization 
and  the  |ustification  of  redepreciating  a 
powerplant  or  transmission  line  with  a 
clwpy  in  ownership. 

The  proposed  regulations  also  provide 
that  if  the  transmission  and/or 
generating  deduction,  as  determined  at 
the  end  of  the  annual  reporting  period, 
results  in  a  netback  value  that  is  less 
than  that  on  which  the  lessee  paid 
royalties  the  lessee  is  due  a  credit 
Refunds  are  not  encouraged  by  (he  MMS 
because  of  undue  administrative 
burdens.  Rather,  any  credit  for  royalty 
overpayments  would  be  taken  against 
future  royalty  payments  until  the  credit 
is  depleted.  Instructions  on  taking 
credits  would  be  addressed  in  the 
Geothermal  Payor  Handbook  to  be 
prepared  sometime  after  final 
rulemaking. 

Section  20S.35S    Valuation  etaadards 
far  direct  utilixation 

This  proposed  section  estabBshes  fl»e 
procedures  for  valuing  geothermal 
resources  fhot  water)  that  are  used  for 
purposes  other  than  electrical 
generation  [for  example,  space  heating, 
greenhouse  operations,  and  industrial 
processes).  AJi  with  geothennal 
resonrces  used  to  generate  electricity, 
the  proposed  regulations  for  direct 


utilization  resources  prescribe  that  value 
will  be  based  on  efther  the  lessee's  gross 
proceeds  received  under  an  arm's-length 
sales  contract  or  the  first  applicable 
benchmark  for  dispositions  under  non- 
arm's-length  or  **no  sales"  situations. 
The  benchmark  valuation  system  for 
direct  utilization  resources  differs  from 
that  for  geothermal  resources  used  to 
generate  electricity  in  that  the  second 
bendimark  prescribes  a  value  based^ 
the  least  expensive,  reasonable 
alternative  fuel  source. 

Most  (firect  utilization  geothermal 
resources  will  likely  to  be  used  by 
lessees  in  their  own  facilities  and  thus 
not  subject  to  either  arm's-length  or  non- 
arm's-length  sales.  Accordingly,  MMS 
anticipates  that  the  second 
benchmark — the  least  expensive, 
reasonable  alternative  fuel  approach — 
will  be  the  predominant  method  used  to 
value  direct  utilization  resources.  This  is 
essentially  the  same  method  currently 
used  by  MMS,  except  for  the  proposed 
inclusion  of  an  efficiency  factor  in  the 
equation  used  to  calculate  the  amount  of 
thermal  energy  displaced  by  the 
geothermal  resource.  The  efficiency 
factors  corrects  for  the  fact  that  not  all 
of  the  heat  derived  from  combustion  of 
an  alternative  fuel  can  be  converted  to 
an  equal  amount  of  utilized  geothermal 
heat.  It  takes  more  heat  from  the 
combustion  of  alternative  fuels  to  create 
an  equal  amount  of  geothermal  resource 
heat  directly  utilized  because  of  boiler 
losses  and  stack  emissions.  The 
equations  for  determining  the  amount  of 
fbel  (in  terms  of  Btu's]  displaced  by  the 
geothermal  resource  under  the  proposed 
rule  is 


IriemiBl  energy  displaced 


(hi.-hM)  X  density  X  0.133«M  X 
volume. 

efficiency  factor 


where  ht„  is  the  enthalpy  in  Btu's/Ib  at 
the  otiliiatian  fodlity  islet  (based  on 
measured  inlet  temperature).  h^M  is  the 
enthalpy  in  Btu's/lb  at  the  facility  outlet 
(based  on  measured  outlet  temperature), 
density  is  in  Ibs/cu  ft  based  on  inlet 
temperature,  the  factor  0.133681  (cu  ft/ 
gal)  conveits  gallons  to  cubic  feet  and 
vokiBie  is  the  quantity  of  geothermal 
fluid  ia  gallons  produced  at  the 
weUbead  or  measured  at  an  approved 
point.  "Thermal  energy  displaced"  is 
then  in  Biu's.  Assuming  a  geothermal 
efficieacy  factor  of  1 A  MMS  proposed 
to  use  an  effideocy  factor  of  0.7  for  coel 
and  as  for  oil,  natocal  gas,  and  related 
fuels  (butane,  propane,  diesel.  etc.). 


(Efficiency  factors  from  Ball,  'Vic.  1983. 
Generating  greenhouse  beat  Grower 
Talks.  V.  46,  na  12,  p.  2ft-2&.]  The  value 
of  the  geothenn^  resource  is  then 
determiDed  by  multiplying  the  amount  of 
thermal  energy  displaced  by  the  unit 
value  (dollars  per  Btu)  of  the  alternative 
enecgy  source.  The  MMS  requests 
comments  on  whether  this  method 
correctly  reflects  the  value  of 
geothermal  resources  used  in  direct 
BtilizatioD  processes,  oa  what 
alternative  methods  may  be  used,  and 
OB  the  applicability  of  using  the 
efficiency  factors. 

In  addition  to  the  efficiency  factor,  the 
proposed  alternative  fuel  approach 


diners  from  that  currently  used  by 
specifying  the  least  eiqiensive, 
reasonable  alternative  fuel  This 
qualification  essentially  restricts  the 
alternative  fuel  chosen  to  one  that 
would  normally  be  used  in  a  given  direct 
utilization  process  at  the  location  of 
atitizatioa.  fat  example,  coal  may  not  be 
a  reasonable  alternative  fuel  for  some 
processes  or  in  some  locations  because 
of  environmental  consideratioos.  The 
MMS  would  like  comments  on  whether 
this  qualification  is  warranted  and.  if  so, 
what  criteria  should  be  used  to 
determine  the  most  reasonable 
alternative  fueL 


Federal  Regbter  /  Vol.  54,  No.  3  /  Thursday.  )anuary  5.  1988  /  Proposed  Rules 3OT 


The  MMS  has  not  addressed  in  the 
proposed  rulemaking  how  the 
reasonable  alternative  fuel  would  be 
valued,  preferring  at  this  time  to 
consider  individual  circumstances.  Spot 
prices  for  oil  and  gas,  as  published  in 
trade  journals,  local  market  prices  for 
the  alternative  fuels,  and  average 
regional  prices  for  coal  as  pubUshed  by 
the  U.S.  Government's  Energy 
Information  Agency  have  been  used  or 
considered  in  the  past.  The  MMS  would 
like  comments  on  whether  the  valuation 
of  alternative  fuels  should  be  addressed 
in  the  final  rulemaking  and,  if  so,  what 
criteria  should  be  used  to  value  the 
alternative  fuel 

Section  206.356    Valuation  standards 
for  byproducts.  ^         "^',' 

lliis  proposed  section  describes  the 
methods  that  would  be  used  to  value 
byproducts,  including  commercially 
demineralized  water,  recovered  ffoia 
geothennal  production.  As  contemplated 
by  the  definition  of  "byproduct"  In  the 
Geothermal  Steam  Act  byproducts  are 

■  recovered  after  a  geothermal  resource 
has  been  used  in  a  geothermal 

I  utilization  facility  (a  powerplant  or 

'  direct  utilization  facility).  Although  ' 
byproducts  are  not  being  recovered  on  a 
commercial  scale — fo  MMS's 

'knowledge — at  this  time,  some  sidfur  is 
currently  being  recovered  by  hydrogen 
sulfide  abatement  facilities  in 
connection  with  power  generation. 
However,  the  sulfur  apparently  Is  not 
being  commercially  sold.  Other 
byproducts  that  could  potentially  bc- 
recovered  include  sodium  and 
potassium  compounds  and.  if  economics 
should  prove  feasible,  perhaps  lead, 
zinc,  and  other  metallic  elements. 

As  with  geothermal  resources  used  to 
generate  electricity  or  used  in  direct 
utilization  processes,  the  value  of  the 
byproduct  would  be  established  either 
by  the  lessee's  arms-length  contract  or 
by  the  first  apphcable  criteria  under  a 
non-arm's-length  or  "no  sales" 
benchmark  system.  Briefly  summarized 
the  benchmark  criteria  are  ordered  as 

.  follows: 

(1)  The  lessee's  gross  proceeds        .^. 
accruing  und^  its  non-arm's-length 
contract  if  those  gross  proceeds  are 

■equivalent  to  the  gross  proceeds  derived 
under  comparable  arm's-length 

.poo^acts  for  like-quality  products  in  the 
field; 

(2)  The  lessee's  gross  proceeds 
accruing  under  its  non-arm's-length    '-.... 

.  contract  if  those  gross  proceeds  are .:  v 
equivalent  to  the  gross  proceeds  derived 
under  comparable  arm's-length 
contracts  for -like-quality  products  : 
oute/de  the  field;  ..   .    .  i  ^  ••  :v.  :; 


(3)  Other  relevant  matters,  such  as 
spot-market  prices;  or 

(4)  A  netback  method  or  other 
reasonable  valuation  method. 

Unlike  fluid  geothermal  resources 
used  to  generate  electricty  or  used  in 
direct  utilization  processes,  byproducts 
can  be  stockpiled  for  future  sales;  thus, 
they  can  be  considered  more  in  terms  of 
conventional  marketable  commodities. 
Accordingly.  MMS  is  proposing  to  look 
at  sales  prices  outside  the  field  to 
estabUsh  value  as  necessary.  The  MMS 
is  requesting  comments  on  the  proposed 
byproduct  valuation  procedure  and 
whether  there  are  any  alternative 
methods  of  valuing  byproducts. 

The  proposed  regulations  provide  for 
a  "byproduct  transportation  allowance." 
addressed  at  proposed  S  S  206.357  and 
206.358.  The  MMS  considers 
transportation  costs  borne  by  the  lessee 
as  an  added-value  service  that  should 
be  deducted  from  the  sales  price  to 
determine  value  of  the  byproduct  at  the 
lease.  The  transportation  allowance 
would  be  applicable  only  for  movement 
of  the  byproduct  to  a  point  of  sale  or 
delivery  off  the  lease,  imit  or 
participating  area.  The  determination  of 
the  allowance  follows  the  same  general 
prindples  as  that  for  oil  and  gas 
transportation  allowances.  The  MMS 
will  not  address  specific  transportation 
issues  in  this  preamble,  but  invites  '  - 
comments  on  the  procedure  used  to 
determine  Ihe  allowance,  including  the 
costs  allowed. 

The  MMS  does  not  propose  to  provide 
a  processing  allowance  for  byproduct 
•recovery  at  this  time,  owing  to  the  lack 
of  both  byproduct  recovery  projects  and 
experience  regarding  byproduct 
recovery  technology.  However,  MMS  is 
requesting  comments  on  whether  a 
processing  allowance  for  byproducts 
should  be  included  as  a  deduction  in  the 
valuation  regulations.  If  so,  how  should 
it  be  computed,  and  what  limitations  or 
conditions  should  be  placed  on  the 
allowance. 

IV.  Miscellaneous  Issues 

The  MMS  is  requesting  comments  on 
three  issues  concerning  geothermal 
resources  used  to  generate  electricity  or 
used  in  direct  utilization  processes  not 
addressed  in  previous  discussions:  (1) 
Should  MMS  grant  transportation 
allowances  for  the  lessee's  costs  of 
delivering  the  resource  to  a  point  of 
utilization  (powerplant  or  direct 
utilization  facility)  off  the  lease,  unit  or 
partidpating  area;  (2)  should  MMS 
allow  costs  associated  with  hydrogen 
sulfide ebatement  facilities  (and  other 
facilities  to  mitigate  environmental 
:  hazards)  as  part  of  the  determination  for 
•generating  deductions  under  the  netback 


procedure;  and  (3)  should  any 
processing  allowances  be  granted  for 
geothermal  resources  used  in  direct 
utilization  processes. 

With  regard  to  transportation  of 
geothermal  production,  MMS  has  taken 
the  position  that  it  is  the  lessee's 
responsibility  under  the  lease  and  the 
operating  regulations  at  43  CFR  3260.5(c) 
to  transport  the  resource  from  the 
wellhead  to  the  point  of  utilization 
(powerplant  or  direct  utilization  facility) 
in  an  efficient  manner.  As  a  general  rule, 
geothermal  utilization  facilities  are 
located  close  to  the  production  well, 
usually  within  a  mile.  However,  it  is 
possible  to  transport  hot  water  several 
miles,  or  even  tens  of  miles,  for  space- 
heating  purposes.  The  MMS  currently 
considers  all  pipelines  connecting 
wellheads  and  poweiplants  or  direct 
utilization  facihUes  as  a  field  gathering 
system,  and  all  costs  of  gathering  are 
regarded  as  production-related  costs 
that  are  not  shared  by  the  Government 
Nevertheless,  to  consider  possible  futher 
long  distance  transportation.  MMS  is 
requesting  comments  on  whether 
transportation  allowances  are  justified 
to  transport  the  resource  off  the  lease, 
unit  or  participating  area.  If 
transportation  allowances  are  granted 
they  would  require  that  the  lessee 
follow  a  strict  reporting  procedure:  the 
reporting  fei^uirements  would  likely 
indude  the  submittal  of  detailed 
documents  supporting  the  lessee's 
allowance. 

With  regard  to  inclusion  of  the  costs 
of  hydrogen  sulfide  abatement  facilities 
and  other  facilities  to  mitigate 
environmental  hazards  as  part  of  the 
generating  deduction  under  the  netback 
procedure,  MMS  has  taken  the  position 
that  the  lessee  is  solely  responsible  for 
all  activities  related  to  operation  of  the 
lease  and  management  of  the  resource 
in  an  environmentally  sound  manner, 
pursuant  to  43  CFR  3262.1(b).  This  is 
particularly  appropriate  when  the 
powerplant  or  direct  utilization  fadlity 
is  located  on  the  lease.  The  MMS  is 
aware  that  geothermal  emissions, 
particularly  hydrogen  sulfide,  are 
restricted  in  many  areas  by  local 
environmental  authorities,  and  thus  the 
geothermal  resource  can  only  be  utilized 
when  the  environmetal  restrictions  are 
mitigated.  Accordingly,  MMS  is 
requesting  comments  on  whether  the 
costs  of  hydrogen  sulfide  abatement 
facilities  and  other  fadlities  to  mitigate 
environmental  hazards  can  be 
justifiably  induded  in  the  generating 
deduction. 

With  regard  to  the  granting  of 
processing  allowances  for  geothermal 
resources  used  in  direct  utilization 
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processes,  MMS  a^  this  time  cannot 
conceive  of  any  circumstances  that 
would  warrant  a  direct  utilization 
processing  allowance.  Direct  utilization 
normally  involves  the  use  of  a  heat 
exchanger,  which  would  be  required 
whether  a  geothermal  resource  is  used 
as  the  heal  source  or  whether  some 
other  fuel  is  used  as  a  heat  source. 
Nevertheless,  MMS  is  requesting 
comments  on  what  direct  utilization 
technologies  would  justify  a  processing 
aUowance  and.  accordingly,  on  whether 
a  processing  allowance  should  be 
provided  in  the  valuation  regulations. 


V. 


Mattan 


Executive  Order  12291 

The  Department  of  the  Interior 
(Departawnt)  has  determined  that  this 
document  is  not  a  mmjot  rule  and  does 
not  require  a  regidatory  analysis  under 
Executive  Order  12291.  This  proposed 
rulemalcing  wiii  establish  regulations  to 
reflect  current  pobcy  and  practices  with 
respect  to  the  valuation  of  geotiiernial 
rosowwcs  used  for  e^trical  generation 
and  pravide  standards  (at  valuing 
geotfaennal  byproducts  and  resoorcss 
used  in  direct  utilisation  processes. 

Regulatory  Plexibilty  Act 

Because  this  mle  phsMrily  clarifies 
existing  regulations,  there  are  no 
significant  additional  requirements  or 
burdens  placed  upon  small  business 
entities  as  a  result  of  implementatiaa  of 
this  rule.  Therefore,  the  Department  has 
detennined  that  this  rulemaking  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  and 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  (5.  U.S.C  601  et  seq.) 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  located  at 
II  aOL353,  210.35Z  and  210.354  of  this 
rule  have  beea  approved  by  the  Office 
of  Manageraeat  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  numbers  1010-0033  and  1010- 
0022. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  V^  to  1  hour  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  (his 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearanoe 
Officer,  Mail  Stop  632,  Minerals 


Managesioit  Service,  12203  Sunrtse 
Valley  Drive,  Rsston.  VA  22001:  and  the 
OfRce  of  lofonnation  and  Regulatory 
Affairs.  Office  of  Managenent  and 
BudgeV  WasU^ton.  DC  20503. 

National  Bnvjraamenta!  Policy  Act  of 
1969 

It  is  hereby  detennined  tfiat  this 
rulemaking  does  not  constitute  a  major 
Federal  ectioB  ai^aificantly  affecting  the 
quality  of  the  hnman  oivironment  and  a 
detailed  statement  pursuant  to  section 
102(2)(C1  of  the  National  Envinnmantal 
Policy  Act  of  1960  (42  U.S.C.  4332(2)(C)) 
is  not  required. 

list  of  Subjects 

90CPRPart2O2 

Coal.  Continental  shelf,  Geothermal 
energy,  Government  contracts.  Indian 
lands,  Mineral  royalties.  Natural  gas. 
Petroleum.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30CFRPcai3O8 

Coal.  Continental  shelf.  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
PetroleuBU  Pidilic  lands-Mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  2W 

Coal.  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  212 

CoaL  Continental  shelf.  Geothermal 
energy.  Government  contracts.  Indian 
lands.  Mineral  royakiea,  Nalaial  gas. 
Petroleum,  Public  lands  aiinrjal 
resources.  Reporting  and  reoordkeeping 
requirements. 

Date;  October  7. 1988. 
jamet  E.  Cason, 

Acting  Assistant  Secretary— Load aad 
Minerals  Management. 

For  the  reasons  set  out  in  &e 
preamble,  30  CFR  Parts  202. 2BA.  210. 
and  212  are  proposed  to  be  amended  as 
follows: 

PART  202— ROYALTIES 

1.  The  authority  dtatioo  ior  tart  2B2  is 
revised  to  read  as  follows 

Aatfnrity:  2S  U.S.C.  396  e«  acq.;  25  U.S.C. 
aoaa  fl<  seq.;  S  U.S.C.  2101  et  seq.; »  U.S.C. 
181  et  seq.:  30  U.S.C.  351  at  wq.;  SS  OS-C 1001 
et  teq.;  30  U.S.C  1701  et  seq.;  31  USH  B701: 
43  use  1301  et  seq.;  43  U.S.C.  13»  ct  8«].: 
43  U.S.C  1801  et  seq. 


2.  Subpart  H  consisting  of  i  i  202.350 
through  202.363,  is  added  to  read  as 
folkms: 

Subpart  n    Oeolhennal  nesonrcss 

Sac 

20ZJ3SO    Scope  and  definitiaas. 
202.881    Reyalties  on  goethennal  re80iB<ces. 
202.382    Miramunj  royalty. 
202J53    Meaturement  standaids  for 
nportiag  and  paying  Ttqwlties. 

Subpart  H— Oeotherinal  ResourcM 


SmJ60    8eopeand( 

(a)  This  subpart  is  ^jplicable  to  all 
geothermal  resources  produced  from 
Federal  geothermal  leases  issued 
pumiant  to  the  Geothermal  Steam  Act 
of  1970,  as  amended  (30  U.S.C  1001  et 
seq.). 

(b)  The  definitions  in  Subpart  H  of  30 
can  Part  206  are  appHcable  to  this 
subpart 

1202.381    RoyaWaa  on  geoHMnnal 


(a)  Royalties  on  geothermal  resources, 
includiag  byproduct  bubm^Is  and 
commercially  demineralized  water,  shall 
be  at  the  royalty  rates  specified  in  the 
lease,  unless  the  Secretary  temporarily 
waives,  suspends,  or  reduces  the  royalty 
rate(8)  set  forth  in  the  lease.  Royalties 
shall  be  paid  in  value.  The  royalty  due 
shall  be  the  value  determined  pursuant 
to  30  CFR  Part  206  multiplied  by  the 
royalty  rate  in  the  lease. 

(b)(1)  Royalties  are  doe  on  all 
geo^ennal  resources,  except  those 
specified  in  pare^^ph  (bK2)  of  this 
section,  that  are  produced  from  a  lease 
and  are  sold  or  utilized  by  the  lessee  or 
are  reasonably  sasueptible  to  sale  or 
utilization  by  the  lessee. 

(2)  Geothermal  resources  that  are 
unavoidably  lost,  as  determined  by 
BLM,  and  geothermal  resources  that  are 
reinjected  prior  to  use  on  or  off  the 
lease,  as  approved  by  BLM,  are  royalty 
free.  The  MMS  will  allow  free  of  Tt^alty 
a  reasonable  amount  of  geothermal 
energy  necessary  to  generate  electricity 
for  internal  powerplant  operations  or  to 
generate  electricity  returned  to  the  lease 
for  lease  operations.  If  a  powerplant 
uses  geothermal  production  bxjm  more 
than  one  lease,  or  uses  unitized  or 
communitized  prodoctiaB.  aaiy  that 
proportionate  share  of  each  lease's 
production  (actual  or  allocated) 
necessary  to  operate  the  powerplant 
may  be  used  royalty  free.  The  MMS  will 
also  aOow  free  of  royally  a  reaaonabie 
amount  of  commerciaBy  demineralized 
water  necessary  for  powerplant 
operations  or  othermse  ased  on  or  for 
the  benefit  of  the  lease. 
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(3)  Rcqralties  on  byproducts  are  due  at 
the  time  the  recovered  byprodact  is 
used.  sold,  or  otherwise  &ially  disposed 
of.  Byproducts  produced  and  added  to 
stockpiles  or  inventory  do  not  require 
payment  of  royalty  until  the  byproducts 
are  sold,  utihzed.  or  otherwise  finally 
disposed  oL  The  MMS  may  ask  BLM  to 
increase  the  lease  bond  to  protect  the 
lessor's  interest  when  BLM  determines 
that  stoclq>iles  or  inventories  become 
excessive. 

(c)  If  BLM  determines  that  geothermal 
resources  (including  byproducts)  were 
avoidably  lost  or  wasted  from  the  lease, 
or  that  geothermal  resources  (including 
byproducts)  were  drained  from  the  lease 
for  which  compensatory  royalty  is  due. 
the  value  of  those  geothermal  resoarces 
shall  be  determined  in  accordance  with 
30  CFR  Part  206. 

(d)  ff  a  lessee  receives  insurance  or 
other  eompensatian  for  unavoidably  lost 
geothermal  resources  (including 
byproducts),  royalties  at  the  rates 
specified  in  the  lease  are  due  on  the 
amount  of  that  compensation.  This 
paragraph  shaQ  not  apply  to 
compensation  through  self-insurance. 

920£363    MniniiiNi  royalty. 

In  no  event  shaQ  the  lessee's  aim\tal 
royalty  payments  for  any  producing 
lease  be  less  than  the  minimum  royalty 
established  by  the  lease. 


§202.353    Maasurement 
raportims  and  paying  royaMes. 

(a)  For  geothermal  resources  used  to 
generate  dectricity,  the  quantity  on 
which  rojrahy  is  due  shall  be  reported 
on  Form  MMS-2014  in  accordance  with 
the  following  paragraphs: 

(1)  For  geodiermal  resources  valued 
under  arm's-length  or  non-arm's-length 
contracts,  quantities  shall  be  reported  in 
(i)  kiiowatthours  to  the  nearest  whole 
kilowatthoui  if  the  contract  specifies 
payment  in  terras  of  generated 
electricity,  (ii)  thousands  of  pounds  to 
the  nearest  whole  thousand  pounds  if 
the  contract  specifies  payment  in  terms 
of  weight  or  (iii)  millions  of  Btu's  to  the 
nearest  whole  million  Blu  if  the  contract 
specifies  payment  in  terms  of  heat  or 
thermal  energy. 

(2)  For  geothermal  resources  valued 
by  the  netback  procedure  pursuant  to  30 
CFR  20&362(d),  the  quantities  shaU  be 
reported  in  kiiowatthours  to  the  nearest 
whole  kilowatthour. 

(b)  For  geothermal  resources  used  in 
direct  utilization  processes,  the  quantity 
on  which  royalty  is  due  shall  be 
reported  on  Form  MMS-2014  in 
hundreds  of  gallons  to  the  nearest 
hundred  gallons  of  geothermal  fhiid 
produced. 


(c)  For  byproduct  minerals,  the 
quantity  on  which  royalty  is  due  shall  be 
reported  on  Form  MMS-2014  consistent 
with  reporting  requirements  standards 
estaUished  1^  MMS. 

(d)  For  commercially  demineralized 
water,  the  quantity  on  which  royalty  is 
due  shall  be  reported  on  Form  MMS- 
2014  in  hundreds  of  gallons  to  the 
nearest  hundred  gallons. 

(e)  Lessees  are  no<  required  to  report 
the  quality  of  geothermal  resources, 
including  byproducts,  to  MMS.  The 
lessee  mutt  maintain  qoaHty 
measurements  for  audit  and  valuation 
purposes.  Quality  meesm^ments 
include,  but  are  not  Kmited  to, 
temperatmes  and  chemical  analyses  for 
fluid  geothermal  resomr^es  and  chemical 
analyses,  weight  percent,  or  other  purity 
measurements  for  byproducts. 

PART  206-PROOUCT  VALt'ATtON 

1.  The  authority  citation  for  Part  206  is 
revised  to  read  as  follows: 

Aulharitr.  2S  U.S.C  390  et  seq^  2S  U.&C. 
396a  et  aeq.;  25  U.S.C  2101  et  seq.;  30  U.&C 
181  et  aeq.-  30  US.C.  351  et  se«^  30  U.&C. 
1001  et  seq^  30  U.SXL  1701  et  aeq.;  31  U.&C 
9701;  43  U.SX:.  1301  at  aeq.:  43  US.C  1331  et 
seq4  and  43  U.&C.  1801  et  saq. 

2.  Sulq)art  H,  consisting  of  §9  206.350 
through  206.358.  is  revised  to  read  as 
follows: 


Subpart  H—Geottwrmal  Reaourcce 

tor 


Sec 

206.350    Parpose  and  scope. 
20635]    DefinitiQOS. 

206.352  Valuation  atiuwiaid*  for  alectiical 
generation. 

206.353  Determination  of  transmission 
deductions. 

206.354  Determination  of  generating 
deductions. 

206.355  Valua  lion  standards  for  direct 
utilization. 

206.356  Valuation  standards  for  byprodacts. 

206.357  Byproduct  tranaportation 
allowances — generaL 

206.358  Determina  tion  of  byproduct 
tiansportation  allowances. 

Subpart  H— Geothermal  Resources 

§206.350    Purpoae  and  scope. 

(a)  This  subpart  is  ap^rficable  to  all 
geothermal  resonrces  produced  from 
Federal  geothermal  leases  issued 
pnrsuant  to  the  Geothermal  Steam  Act 
of  1970.  as  amended  (30  U.S.C.  1001.  et 
seq.).  The  ptirpose  of  this  subpart  is  to 
estabHsh  the  value  of  geothermal 
production  for  royalty  purposes. 

(b)  All  royalty  payments  made  to 
MMS  are  subject  to  audit  and 
adjustment. 


§206.351 

For  purposes  of  this  subpart: 


"Arm's-length  contract"  means  a 
contract  or  agnement  that  has  been 
arrived  at  in  the  marketplace  between 
independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  Notwithstanding  any  otiher 
provisions  of  this  subpart  contracts 
between  relatives,  either  by  blood  or  by 
marriage,  are  not  arm's-Ier^th  contracts. 
The  MMS  may  require  the  lessee  to 
certify  the  claimed  nature  of  ownership 
controL  To  be  considered  arm's-length 
for  any  production  month,  a  contract 
must  meet  the  requirements  of  this 
definition  for  the  production  month  as 
well  as  when  the  contract  was  executed. 
For  purposes  of  this  subpart,  two 
persons  are  affiliated  if  one  person 
controls,  is  controlled  by.  or  is  undor 
common  control  with,  another  person. 
For  puipuaes  of  this  subpart  based  on 
the  instruments  of  ownership  of  the 
voting  secorities  of  an  entity,  or  based 
on  other  forms  of  ownership: 

f1)  Oamership  in  excess  of  50  percent 
conatitates  cootrol; 

(2)  Ownership  of  10  through  SO 
percent  creates  a  rebuttable 
presomptioD  of  control;  and 

(3)  Ownership  of  less  than  10  percent 
creates  a  presumption  of  noncontrol 
which  MMS  may  rebut  if  it 
demonstrates  actual  or  legal  control, 
mcluding  the  existence  of  interlocking 
directorates. 

"Audif  means  a  review,  conducted  in 
accordance  with  generally  accepted 
accoanting  and  auditing  standards,  of 
royalty  pasrreent  compbance  activities  of 
lessees  or  other  interest  holders  who 
pay  royalties,  rents,  or  bonuses  on 
Federal  geothermal  leases. 

"BLM"  means  the  Bureau  of  Land 
Management  of  the  D^>artmertt  of  the 
Interior. 

"Byprodort"  means  (1)  any  mineral  or 
minerals  (exclusive  of  oJ,  hydrocarbon 
gas.  and  helium)  which  are  found  in 
solution  or  developed  in  associati'on 
with  geothermal  fluids  and  which  have  a 
va'.ue  of  less  than  75  per  centum  of  the 
value  of  the  geothermal  energy  or  are 
not.  beca>ise  of  quantity,  quality,  or 
technical  diffKnilties  in  extraction  and 
production,  of  sufficient  vahie  to 
warrant  extraction  and  prochiction  by 
themselves,  and  (2)  commercially 
demineralized  water. 

■^product  recovery  faciKty"  means 
the  fadhty  or  facilities  at  which 
byproducts  are  placed  in  marketable 
condition. 

"Byproduct  transportation  allowance" 
means  an  approved  allowance  for  the 
lessee's  reasonable,  actual  costs, 
excluding  gathering,  incurred  for  moving 
byprodocts.  including  commercially 
demineralized  water,  to  a  point  of  sale 
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or  point  of  delivery  off  the  lease,  unit 
area,  or  conununitized  area. 

"Xiontract"  means  any  oral  or  written 
agreement  including  amendments  or 
revisions  thereto,  between  two  or  more 
persons  and  enforceable  by  law  that 
with  due  consideration  creates  an 
obligation. 

"Deduction"  means  a  subtraction  used 
in  the  geothermal  netback  procedure  for 
determining  the  value  of  geothermal 
resources  utilized  by  the  lessee  to 
generate  electricity.  'Transmission 
deduction"  means  a  deduction  for  the 
lessee's  reasonable  actual  costs  incurred 
to  wheel  or  transmit  the  electricity  from 
the  lessee's  powerplant  to  the 
purchaser's  delivery  point.  "Generating 
deduction"  means  a  deduction  for  the 
lessee's  reasonable,  actual  costs  of 
generating  plant  tailgate  electricity. 
"Delivered  electricity"  means  the 
amount  of  electricity  in  kiiowatthours 
delivered  to  the  purchaser. 

"Direct  utilization"  means  any  process 
other  than  electrical  generation  in  which 
the  thermal  energy  of  the  geothermal 
resource  is  utilized,  including,  but  not 
limited  to,  space  heating,  greenhouse 
operations,  and  industrial  or  agricultural 
process  heat 

"Field"  means  the  land  surface 
vertically  projected  over  a  subsurface 
geothermal  reservoir  encompassing  at 
least  the  outermost  boundaries  of  all 
geothermal  accumulations  know  to  be 
within  that  reservoir.  Geothermal  flelds 
are  usually  given  names  and  their 
official  boundaries  are  often  designated 
by  oil  and  gas  regulatory  agencies  in  the 
respective  States  in  which  the  fields  are 
located. 

"Gathering"  means  the  efficient 
movement  of  lease  production  from  the 
'  wellhead  to  the  point  of  utilization. 
"Generated  electricity"  means  the 
total  electricity — plant  tailgate 
electricity,  plant  parasitic  electricity, 
and  electricity  returned  to  the 
geothermal  lease  for  lease  operations — 
in  kiiowatthours  generated  by  the 
powerplant  and  attributable  to  the 
geothermal  resource.  Generated 
.  .electricity  is  measured  at  the 
generator's). . 

"Geothermal  netback  procedure" 
.  means  the  method  of  determining  the 
value  of  geothermal  resources  that  are 
utilized  in  a  lessee-owned  powerplant 
for  the  generation  and  sale  of  electricity, 
for  which  there  are  no  sales  of  the 
geothermal  resource  on  which  to  base 
value.  The  method  involves  the 
deduction  of  the  lessee's  reasonable, 
actual  transmission  and  generating  costs 
from  the  sales  price  or  value  of  the 
electricity  to  derive  the  value  of  the 
.    geothermal  resource  at  the  powerplant 


inlet  the  inlet  value  is  equivalent  to  the 
value  of  production. 

"Geothermal  resources"  means  (1)  all 
products  of  geothermal  processes, 
including  indigenous  steam,  hot  water, 
and  hot  brines;  (2)  steam  and  other 
gases,  hot  water,  and  hot  brines 
resulting  from  water,  gas.  or  other  fluids 
artificiemy  introduced  into  geothermal 
formations;  (3]  heat  or  other  associated 
energy  found  in  geothermal  formations: 
and  (4)  any  byproducts  derived  from 
them. 

"Geothermal  utilization  facility" 
means  a  powerplant  or  direct  utilization 
facility  that  utilizes  the  heat  or  other 
energy  of  the  geothermal  resource. 

"Gross  proceeds"  (for  royalty 
purposes]  means  the  total  monies  and 
other  consideration  accruing  to  a 
geothermal  lessee  for  any  disposition  of 
geothermal  resources,  including  total 
payments  for  the  sale  of  electricity 
generated  by  the  lessee  from  lease- 
produced  geothermal  resources.  Gross 
proceeds  includes,  but  is  not  limited  to, 
payments  to  the  lessee  for  certain 
services  such  as  wheeling,  effluent 
injection,  hydrogen  sulfide  abatement 
field  operation  and  maintenance,  drilling 
or  woritover  of  wells,  and/or  field 
gathering  to  the  extent  that  the  lessee  is 
obligated  to  perform  them  at  no  cost  to 
the  Federal  Government  Gross 
proceeds  also  includes,  but  is  not  limited 
to,  reimbursements  for  production  taxes 
and  other  taxes.  Tax  reimbursements 
are  part  of  the  gross  proceeds  accruing 
to  a  lessee  even  though  the  Federal 
royalty  interest  may  be  exempt  from 
taxation.  Monies  and  other 
consideration,  including  the  forms  of 
consideration  identified  in  this 
paragraph,  to  which  a  lessee  is 
contractually  or  legally  entitled  but 
which  it  does  not  seek  to  collect  through 
reasonable  efforts  are  also  part  of  gross 
proceeds. 

"Lease"  means  a  geothermal  lease 
issued  under  authority  of  the 
Geothermal  Steam  Act  of  1970,  as 
amended  (30  U.S.C.  1001  et  seq.),  unless 
the  context  indicates  otherwise. 

"Lessee"  means  any  person  to  whom 
the  United  States  issues  a  geothermal 
lease,  and  any  person  who  has  been 
assigned  an  obligation  to  make  royalty 
■  or  other  payments  required  by  the  lease. 
This  includes «iy  person  who  has  an 
Interest  in  a  geothermal  lease  as  well  as 
an  operator  or  payor  who  has  no 
interest  in  the  lease  but  who  has 
assumed  the  royalty  payment 
responsibility.  'This  also  includes  any 
affiliate  of  the  lessee  that  utilizes  the 
geothermal  resource  to  generate 
electricity,  in  a  direct  utilization  process, 
or  to  recover  byproducts,  or  any  affiliate 
that  transports  lease  production. 


"Like-quality  lease  products"  means 
lease  products  that  have  similar 
chemical,  physical  and  legal 
characteristics. 

"Marketable  condition"  means  lease 
products  that  are  sufficiently  free  from 
impurities  and  otherwise  in  a  condition 
that  they  «vill  be  accepted  by  a 
purchaser  under  a  sales  contract  typical 
for  the  field. 

"Minimum  royalty"  means  the 
minimum  amount  of  annual  royalty  as 
specified  in  the  lease  or  in  applicable 
leasing  regulations  that  the  lessee  must 
pay  after  commencement  of  geothermal 
production  in  commercial  quantities. 
"No  sales"  means  the  utilization  or 
disposal  of  geothermal  resources  j 
wi&out  the  benefit  of  a  sale. 

"Person"  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity).  .         ,i 

"Plant  tailgate  electricity"  means  the 
amount  of  electricity  in  kiiowatthours 
generated  by  the  powerplant  exclusive 
of  plant  parasitic  electricity  and 
electricity  retiutied  to  the  lease  for  lease 
operations.  Plant  tailgate  electricity 
should  be  measured  on.  or  calculated 
for,  the  high  voltage  side  of  the 
transformer  in  the  plant  switchyard. 

"Point  of  utilization"  means  the 
powerplant  or  direct  utilization  facility 
in  which  the  geothermal  resource  (steam 
or  hot  water)  is  utilized. 

"Reasonable  alternative  fuel"  means  a 
conventional  fuel  (coal,  oil,  or  gas)  that 
would  normally  be  used  as  a  source  of 
heat  in  direct  utiUzation  operations. 

"Secretary"  means  the  Secretary  of 
the  Department  of  the  Interior  or  any 
person  duly  authorized  to  exercise  the 
powers  vested  in  that  officer. 

"Selling  arrangement"  means  the 
individually  contracted  arrangements 
under  which  sales  or  disposition  of 
geothermal  resources,  including 
byproducts  and  electricity  sales  where 
the  lessee  generates  electricity  from 
lease  geothermal  production,  are  made. 
"Spot  market  price"  means  the  price 
received  under  any  sales  transaction 
when  planned  or  actual  deliveries  span 
a  short  period  of  time,  usually  not 
exceeding  1  year. 

"Wheeling"  means  the  transmission  of 
electricity  from  a  powerplant  to  the 
point  of  deUvery. 

(206.352    Valuation  standants  for 
•lactrlcal  generation. 

(a)  The  value  of  geothermal  resources 
produced  from  leases  subject  to  this 
subpart  and  used  to  generate  electricity 
shall  be  determined  pursuant  to  this 
section. 
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(bXlMi)  The  value  of  geothermal 
resources  ttiat  are  sold  pursuant  to  an 
am's-lengtb  contract  shall  be  the  gross 
proceeds  accming  to  the  lessee,  exc^t 
as  provided  in  pciragraphs  (bXl)(ii)  and 
{b)(l)(iii)  of  this  section.  The  lessee  shall 
have  the  harden  of  demonstrating  that 
its  conttact  is  arm's-length.  The  value 
that  the  lessee  reports  for  royalty 
purposes  is  subject  to  monitortiig. 
review,  and  audit. 

(ii)  fai  conducting  reviews  and  audits, 
MMS  will  axamine  whether  the  contract 
reflects  the  total  ccmsideration  actually 
transferred,  either  directly  or  indirectly, 
from  the  buyer  to  the  seller  for  the 
geothermal  resource.  If  the  contract  does 
not  reflect  the  total  consideratimi.  MMS 
may  require  that  the  geothermal 
resource  sold  pursuant  to  that  contract 
be  valued  in  accordance  with  paragraph 
(c)  of  this  sectlML  Value  shall  not  be 
less  dian  the  gross  proceeds  accruing  to 
the  lessee,  including  any  additional 
consideration  received. 

(iii)  If  MMS  determines  that  the  gross 
proceeds  accruing  to  the  lessee  pursuant 
to  an  arm's-length  contract  do  not  reflect 
the  reasonable  value  of  the  production 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its  duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor,  MMS  shall  require  the 
geothermal  resource  to  be  valued 
pursuant  to  paragraph  (c)  of  this  section, 
and  notification  provided  to  MMS  in 
accordance  with  paragraph  (dl(3)  of  this 
section.  If  MMS  determines  that  the 
value  may  be  unreasonable,  MMS  will 
notify  the  lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
information  justifying  the  lessee's  value. 

(2)  The  MMS  may  require  a  lessee  to 
certify  that  the  provisions  in  its  arm's- 
length  contract  include  all  of  the 
consideration  to  be  paid  by  the  buyer, 
either  directly  or  indirectly,  for  flu? 
geothermal  resource. 

(c)(1)  The  value  of  geothermal 
resources  subject  to  Ais  section  that  are 
sold  under  a  non-arm's-length  contract 
or  that  are  not  subject  to  a  sales 
transaction  but  are  instead  utilized 
directly  by  the  lessee  in  its  own 
powerirfant  for  the  generaticm  and  sale 
of  electrictty  shall  be  determined  in 
accordance  with  the  first  applicable 
paragraph  of  the  following  paragraphs. 

(i)  The  weighted  average  of  the  gross 
proceeds  paid  or  received  by  the  lessee 
under  its  own  arm's-length  contracts  for 
the  purchase  or  sale  of  similar  quantities 
of  like-qoabty  geotfiermal  resources  in 
the  same  field; 

(ii)  The  vahie  determined  by  the 
netback  procedure  described  in 
paragraph  (c)(2)  of  this  section;  or  any 


other  reasonable  valuation  method 
approved  by  MMS. 

(2)  Under  the  geothermal  netback 
procedure,  the  lessee's  reasonable 
actual  costs  for  the  generation  and 
transmission  of  riectridty  shall  be 
deducted  from  the  lessee's  groes 
proceeds  received  fw  the  sale  of 
electricity  to  determine  the  value  of  the 
geothermal  resource.  Transmission 
deductions  shall  be  determined  pursuant 
to  §  206.353  of  this  subpart.  Generating 
deductions  shall  be  determined  pursuant 
to  §  206.354  of  this  subpart. 

(3)  Value  determinations  made 
pursuant  to  this  paragraph  are  subject  to 
the  notification  requirements  of 
paragraph  (d)  of  this  section. 

(dXl)  The  lessee  shall  retain  all  data 
relevant  to  the  determination  of  royalty 
value,  particularly  where  the  value  is 
determined  ptuvuant  to  paragraph  (c)  of 
this  section  and  30  CFR  Part  212.  Such 
data  shall  be  subject  to  review  and  audit 
and  MMS  will  direct  a  lessee  to  use  a 
different  value  if  it  determines  that  the 
reported  value  is  inconsistent  with  the 
requirements  of  these  regulations. 

(2)  Upon  request,  lessees  shall  make 
available  to  authorized  MMS  or  State 
representatives,  to  the  Office  of  the 
Inspector  General  of  the  Department  of 
die  Interior,  or  to  other  authorized 
persons  any  and  all  contracts  few  the 
sale  or  other  disposition  of  the  lease 
production:  contracts  for  the  sale, 
generatioa  and/or  transmission  of 
electricity  attributable  to  lease 
production;  and  arm's-length  sales  and 
volume  data  for  like-quality  production 
sold,  purchased,  or  otherwise  obtained 
by  the  lessee  from  the  field  as  may  be 
necessary  to  support  a  value 
determination. 

(3)  A  lessee  shall  notify  MMS  if  it  has 
determined  value  pursuant  to  paragraph 
(c)  of  this  section.  The  notification  shall 
be  by  letter  to  the  MMS  Associate 
Director  for  Royalty  Management  or 
his/her  designee.  The  letter  shaU 
identify  the  valuation  method  to  be  used 
and  contain  a  brief  description  of  the 
procedure  to  be  followed  The 
notification  required  by  this  paragraph; 
is  a  one-time  notification  due  no  later 
than  the  end  of  the  month  following  the 
month  the  lessee  first  reports  royalties 
on  a  Form  MMS-2014  using  a  valuation 
method  authcvized  by  paragraph  (c)  of 
this  section. 

(e)  If  MMS  determines  that  a  lessee 
has  not  property  determined  value,  the 
lessee  shall  pay  the  difference,  if  any, 
between  royalty  payments  made  based 
uptm  the  value  it  has  used  and  the 
royalty  payments  that  are  due  based 
upon  the  value  established  by  MMS. 
The  lessee  shall  also  pay  interest  on  that 
difference  computed  pursuant  to  30  CFR 


218.302.  If  the  lessee  is  entitled  to  a 
credit  MMS  will  provide  instructions  for 
the  taking  of  that  credit 

(0  The  lessee  may  request  a  value 
determination  from  MMS.  In  that  event 
the  lessee  shall  propose  to  MMS  a  vahie 
determination  method  and  may  use  that 
method  in  determining  vahie,  for  royalty 
purposes,  until  MMS  issues  its  decision. 
The  lessee  shall  submit  all  available 
data  relevant  to  its  proposal.  The  MMS 
shall  expeditiously  determine  the  value 
based  upon  the  lessee's  proposal  and 
any  additional  information  MMS  deems 
necessai^'.  In  making  a  value 
determination,  MMS  may  use  any  of  the 
valuation  criteria  consistent  with  this 
subpart  That  determination  shall 
remain  effective  for  the  period  stated 
therein.  After  MMS  issues  its 
determination,  the  lessee  shall  make  the 
adjustments  in  accordance  with 
para^^ph  (e)  of  this  section. 

(g)  Notwithstanding  any  other 
provision  of  this  section,  under  no 
circumstances  shall  the  value  of 
production  for  royalty  purposes  be  less 
than  the  gross  proceeds  accruing  to  the 
lessee  where  geothermal  resources  are 
sold  pursuant  to  arm's-length  or  non- 
arm's-length  contracts. 

(h)  The  lessee  is  required  to  place 
geothermal  resources  in  marketable 
conditkm  and  to  deliver  geothermal 
resources  to  the  powerplant  at  no  cost  to 
the  Federal  lessor.  Where  the  value 
established  pursuant  to  this  section  is 
determined  by  a  lessee's  gross  proceeds, 
that  value  shaQ  be  increased  to  the 
extent  that  the  gross  proceeds  have 
tieen  reduced  because  the  purchaser,  or 
any  other  person,  is  providing  certain 
services  the  cost  of  which  ordinarily  is 
the  responsibility  of  the  lessee  to  place 
the  geothermal  resource  in  marketable 
conditi<»i  or  deliver  it  to  the  powerplant. 

(i)  Vahie  shall  be  based  on  the  highest 
price  a  prudent  lessee  can  receive 
through  legally  enforceable  claims  under 
its  contract  If  there  is  no  contract 
revision  or  amendment  and  the  lessee 
fails  to  take  proper  or  timely  action  to 
receive  prices  or  benefits  to  which  it  is 
entitled,  it  must  pay  royalty  at  a  value 
based  upon  that  obtainable  price  or 
benefit  Contract  revisions  or 
amendments  shall  be  in  writing  and 
signed  by  all  parties  to  the  contract.  If 
the  lessee  makes  timely  application  for 
a  price  increase  or  benefit  allowed 
under  its  contract  but  the  purchaser 
refuses,  and  the  lessee  takes  reasonable 
measures,  which  are  documented,  to 
force  purchaser  compliance,  the  lessee 
will  owe  no  additional  royalties  unless 
or  until  monies  or  consideration 
resultir^  from  the  price  increase  or 
addiboaal  benefits  are  received.  This 
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paragraph  shall  not  be  coostrued  to 
permit  a  lessee  to  avoid  iU  royalty 
payment  obligation  in  situations  where 
a  purchaser  fails  to  pay,  in  whole  or  in 
part  or  timely,  for  a  quantity  of 
geothermal  resources. 

(j)  Notwithstanding  any  provision  in 
these  regulations  to  the  contrary,  no 
review,  reconciliation,  monitoring,  or 
other  like  process  that  results  in  a 
redetermination  by  MMS  of  value  under 
this  section  shall  be  considered  &nal  or 
binding  as  against  the  Federal 
Government  or  its  beneBciaries  until  the 
audit  period  is  formally  closed. 

(k)  Certain  information  submitted  to 
MMS  to  support  value  determinatioas  is 
exempted  &om  disclosure  by  the 
Freedom  of  Information  Act.  5  U.S.C 
552.  or  odier  Federal  law.  Any  data 
specified  by  law  to  be  privileged, 
confidential  or  otherwise  exempt  will 
be  maintained  in  a  qonfldential  manner 
in  accordance  with  applicable  law  and 
regulations.  All  requests  for  information 
alK>ut  determinations  made  under  this 
subpart  are  to  be  submitted  in 
accordance  with  the  Freedom  of 
Information  Act  regulation  of  the 
Department  of  the  Interior.  43  CFR 
Part  2. 


I 


(a)  Where  the  value  of  geothennal 
energy  is  determined  by  the  geothennal 
netback  procedure  pursuant  to 
i  20e.352(c)(l)(ii)  of  this  subpart  a 
transmission  deduction  shall  be 
subtracted  from  the  lessee's  grots 
proceeds  received  for  the  sale  of 
electricity  to  determine  the  plant  tailgate 
value  of  the  electricity.  The  transmission 
deduction  consists  of  either  or  both  of 
two  components:  Transmission-line 
costs  as  determined  pursuant  to 
paragraph  (b)  of  this  section  and 
wheeling  costs  if  the  electricity  is 
transmitted  across  a  third-party's 
transmission  line  under  an  arm's-length 
wheeling  agreement  Transmission 
deductions  are  subject  to  the  limitation 
prescribed  in  paragraph  (c)  of  this 
section.  — . 

(b)(1)  Transmission-line  coets  are     • 
based  on  the  lessee's  actual  costs 
associated  with  the  construction  and 
operation  of  a  transmission  line.  The 
monthly  transmission-line  cost  . 
component  of  the  transmission 
deduction  is  determined  by  multiplying 
the  annual  transmission-line  cost  rate 
(in  dollars  per  kiiowatthour)  by  the 
amount  of  electricity  delivered  for  the 
reporting  month.  The  transmission-line 
cost  rate  is  redetermined  annually  at  the 
beginning  of  the  month  marking  the 
anniversary  in  which  the  transmission 
line  was  placed  into  service,  or.  at  the 


lessee's  option,  at  a  time  concurrent 
with  the  beginning  of  the  lessee's  annual 
corporate  accounting  period.  After  a 
deduction  period  is  diosen,  the  lessee 
may  not  later  elect  to  use  a  different 
deduction  period  without  MMS 
approval;  transmission  deduction 
periods  must  coincide  with  generating 
deduction  periods. 

(2)  Allowable  transmission-line  costs 
include  operating  and  maintenance 
expenses,  overhead,  and  either 
depreciation  and  a  return  on 
undepreciated  capital  investment  in 
accordance  with  paragraph  (b)(2)(iv)(A) 
of  this  section,  or  a  cost  equcil  to  the 
capital  investment  in  the  transmission 
line  multiplied  by  a  rate  of  return  in 
accordance  with  paragraph  (b)(2)(iv)(B) 
of  this  section.  Allowable  capital  costs 
are  generally  those  costs  for  fixed 
assets,  including  costs  of  delivery  and 
installation  of  capital  equipment  (but 
excluding  real  estate  purchases)  that  are 
an  integral  part  of  the  transmission  line. 

(i)  AUowable  operating  expenses 
include:  Operations  supervision  and 
engineering;  operations  labor,  materials; 
ad  valorem  property  taxes;  rent 
supplies:  and  any  other  directiy 
allocable  and  attributable  operating 
expenses  that  the  lessee  can  document 
(ii)  Allowable  maintenance  expenses 
Include:  Maintenance  of  the 
transmission  line;  maintenance  of 
equipment  maintenance  labor  and 
other  directiy  allocable  and  attributable 
maintenance  expenses  that  the  lessee 
can  doomient 

(iii)  Overhead  directiy  attributable 
and  allocable  to  the  operation  and 
maintenance  of  the  transmission  line  is 
an  allowable  expense.  State  and  Federal 
income  taxes  and  severance  taxes  and 
other  fees,  including  royalties,  are  not 
allowable  expenses. 

(iv)  To  compute  costs  associated  with 
capital  investment  a  lessee  may  use 
eitiier  depreciation  with  a  return  on 
undepreciated  capital  investment  or  a 
ret\mi  on  capital  Investment  After  a 
lessee  has  elected  to  use  either  method, 
the  lessee  may  not  later  elect  to  change 
40  the  other  alternative  without  approval 
of  MMS. 

(A)  To  compute  depreciation;  the — 
lessee  must  use  a  straight-line 
depreciation  method  based  on  the 
expected  life  of  tiie  geothennal  project 
usually  the  term  of  &e  electricity  sales 
contract  unless  the  lessee  can  show 
otherwise.  A  change  in  ownership  of  a 
transmission  Une  shall  not  alter  the 
depreciation  schedule  estabUshed  by  the 
original  lessee-owner  for  purposes  of 
computing  ^nsmission-line  costs.  With 
or  without  a  change  in  ownership,  a 
transmission  line  shall  be  depreciated 
only  once.  Equipment  shall  not  be 


depreciated  below  a  reasonable  salvage 
value.  The  rate  of  retiun  used  to 
compute  the  return  on  undepreciated 
capital  investment  shall  be  determined 
pursuant  to  paragraph  (b)(2)(v)  of  this 
section.  . 

(B)  To  compute  a  retiim  on  capital      ' 
investment  the  allowed  cost  shall  be  the 
amount  equal  to  the  allowable  capital 
investinent  in  the  transmission  line        | 
multiplied  by  the  rate  of  return  1 

determined  pursuant  to  paragraph         • 
(b)(2)(v)  of  this  section.  No  allowance 
shall  be  provided  for  depreciation.  This 
alternative  shall  apply  only  to 
transmission  lines  first  placed  in  service 
on  or  after  March  1, 1988. 

(v)  The  rate  of  return  shall  be  1.5 
times  the  industrial  rate  associated  with 
Standard  and  Poor's  BBB  rating.  The 
rate  of  return  shall  be  1.5  times  the 
monthly  average  rate  as  published  in 
Standard  and  Poor's  Bond  Guide  for  the 
first  month  of  the  annual  operating 
period  for  which  the  deduction  is 
applicable  and  shall  be  effective  during 
the  followrtng  operating  year.  The  rate 
shall  be  redetermined  annually  at  the 
begiiming  of  the  month  marking  the 
service  anniversary  of  the  transmission 
line  or  the  beginning  of  the  lessee's 
annual  corporate  accounting  period, 
whichever  is  chosen  for  determination 
of  the  transmission  deduction. 

(3)  Transmission-line  cost  rates, 
determined  annually,  are  computed  by 
dividing  the  sum  of  the  operating, 
maintenance,  overhead,  and  capital 
costs  by  tiie  annual  amount  of  delivered 
electiricity. 

(4)  For  new  transmission  lines,  the 
lessee's  costs  for  the  first  year  of 
operation  shall  be  based  on  estimated 
expenses  (including  overhead)  for 
operating  and  maintaining  the 
transmission  line.  For  subsequent  years 
of  operations,  the  transmission-line 
costs  shall  be  based  on  the  lessee's 
actual  operating  and  maintenance 
expenses  for  the  previous  year  plus  or 
minus  any  adjustments  that  are  based 
on  the  lessee's  knowledge  of  decreases   . 
or  increases  that  will  affect  the 
deduction. 

. ..    (c)(1)  Except  as  provided  in  parag»8{di. 
(c)(2)  of  Uiis  section,  transmission        -  — 
deductions  (transmission-line  costs  and/ 
or  wheeling  costs)  shall  not  exceed  50 
percent  of  the  lessee's  gross  proceeds 
received  for  the  sale  of  electricity. 

(2)  Upon  request  by  the  lessee,  MMS 
may  approve  a  transmission  deduction 
in  excess  of  tiw  limit  prescribed  by 
paragraph  (c)(1)  of  this  section.  The. 
lessee  must  demonstrate  that  the 
transmission-line  and/or  wheeling  costs  , 
in  excess  of  the  limit  are  reasonable. 
:  actual  and  necessary.  An  application 


'  — it-iTirl'''ii»fVi  ' 


Federal  Register  /  Vol.  54,  No.  3  /  Thursday.  January  5,  1989  /  Proposed  Rules      365 


for  exception  shall  contain  aU  relevant 
and  supporting  docimientation 
necessary  for  MMS  to  make  a 
determination.  Under  no  circumstances 
shall  the  value  of  the  geothennal 
resource  be  reduced  to  zero. 

(d)(1)  If  the  actual  transmission 
deduction,  as  determined  at  the  end  of 
the  annual  reporting  period,  is  less  than 
the  amount  the  lessee  estimated  and 
used  in  the  netback  procedure  during 
the  reporting  period,  the  lessee  shall  be 
required  to  pay  additional  royalties 
retroactive  to  the  first  month  of  the 
reporting  period,  plus  interest  computed 
pursuant  to  30  CFR  21&302.  If  \he  actual 
transmission  deduction  is  greater  than 
the  amount  applied  in  the  netback 
calculation,  the  lessee  shall  be  entitied 
to  a  credit 

(2)  Lessees  must  submit  corrected 
Forms  MMS-2014  to  reflect  adjustments 
to  royalty  payments  in  accordance  with 
Instructions  provided  by  MMS. 

(e)(1)  All  transmission  deductions  are 
subject  to  review,  audit,  and  adjustment 
When  necessary  or  appropriate,  MMS 
may  direct  a  lessee  to  modify  its 
estimated  or  actual  transmission 
deduction  and  adjust  royalty  values 
accordingly. 
^^jfej'The  lessee  must  maintain  all  data 
jffln  records,  including  wheeling  and 
other  transmission-related  agreements, 
supporting  its  transmission  deduction 
pursuant  to  30  CFR  Part  212.  These  data 
and  records  must  be  made  available  to 
MMS  and  other  authorized  personnel 
upon  request  and  shall  be  maintained  in 
a  confidential  manner  in  accordance 
with  applicable  laws  and  regulations 
pursuant  to  S  206.352  of  tiiis  subpart 

S  206.354    Petennlnatlonefaenerrting 
deductions. 

(a)  Where  the  value  of  geothennal 
energy  is  determined  by  the  geothermal 
netback  procedure  pursuant  to 
S  206.352(c)(l)(ii)  of  tiiis  subpart  tiiat 
value  shall  be  determined  by  deducting 
the  lessee's  reasonable  actual  costs 
incurred  to  generate  electricity  from  the 
plant  tailgate  value  of  the  electricity 
(usually  tiie  transmission-reduced  value 
of  the  delivered  electricity).  Generating 
deductions  are  subject  to  the  limitation 
prescribed  in  paragraph  (c)  of  this 
section. 

(b)(1)  Generating  costs  are  based  on 
the  lessee's  actual  annual  costs 
associated  %vith  the  construction  and 
operation  of  a  geothermal  powerplant. 
TTie  monthly  generating  deduction  is 
determined  by  multiplying  the  annual 
generating  cost  rate  (in  dollars  per 
kiiowatthour)  by  the  amount  of  plant 
tailgate  electricity  measured  (or 
computed)  for  the  reporting  ftionth.  The 
generating  cost  rate  is  determined  from 


the  annual  amount  of  generated 
electricity  and  is  redetermined  annually 
at  the  beginning  of  the  month  marking 
the  anniversary  in  which  the  powerplant 
was  placed  into  service  or,  at  the 
lessee's  option,  at  a  time  concurrent 
with  the  beginning  of  the  lessee's  annual 
corporate  accounting  period.  After  a 
deduction  period  is  chosen,  the  lessee 
may  not  later  elect  to  use  a  different 
deduction  period  %vithout  MMS 
approval;  generating  deduction  periods 
must  coincide  with  transmission 
deduction  periods. 

(2)  Allowable  generating  costs  include 
operating  and  maintenance  expenses, 
overiiead,  and  either  depreciation  and  a 
return  on  undepreciated  capital 
investment  in  accordance  with 
paragraph  {b)(2)(iv)(A)  of  this  section,  or 
a  cost  equal  to  the  capital  investment  in 
the  powerplant  multiplied  by  a  rate  of 
return  in  accordance  with  paragraph 
(b)(2)(iv)(B)  of  this  section.  Allowable 
capital  costs  are  generally  those  costs 
for  fixed  assets,  including  costs  of 
delivery  and  installation  of  capital 
equipment  (but  excluding  real  estate 
purchases)  that  are  an  integral  part  of 
the  powerplant  The  costs  of  hydrogen 
sulfide  abatement  facilities  and  other 
facilities  to  mitigate  environmental 
hazards  and  the  costs  of  gathering 
systems  and  other  production-related 
facilities  are  not  allowed. 

(i)  Allowable  operating  expenses 
include;  Operations  supervision  and 
engineering;  operations  labor;  materials; 
ad  valorem  property  taxes;  rent 
supplies;  auxiliary  fuel  and/or  utilities 
used  to  operate  the  powerplant  during 
down  time;  and  any  other  directiy 
allocable  and  attributable  operating 
expense  that  the  lessee  can  document 

(ii)  Allowable  maintenance  expenses 
include;  Maintenance  of  the  powerplant 
maintenance  of  equipment;  maintenance 
labor  and  other  directly  allocable  and 
attributable  maintenance  expenses  that 
the  lessee  can  docimient. 

(iii)  Overtiead  directiy  attributable 
and  allocable  to  the  operation  and 
maintenance  of  the  powerplant  is  an 
allowable  expense.  State  and  Federal 
income  taxes  and  severance  taxes, 
including  royalties,  are  not  allowable 
expenses. 

(iv)  To  compute  costs  associated  with 
capital  investinent  a  lessee  may  use 
either  depreciation  with  a  return  on 
undepreciated  capital  investment,  or  a 
return  on  capital  investment  After  a 
lessee  has  elected  to  use  either  method, 
the  lessee  may  not  later  elect  to  change 
to  the  other  alternative  without  approval 
of  MMS. 

(A)  To  compute  depreciation,  the 
lessee  must  use  a  straight-line 
depreciation  method  based  on  the  life  of 


the  geothermal  project,  usually  the  term 
of  the  electricity  sales  contract  A 
change  in  ownership  of  a  powerplant 
shall  not  alter  the  depreciation  schedule 
established  by  the  original  lessee-owner 
for  computing  the  generating  costs.  With 
or  without  a  change  in  ownership,  a 
powerplant  shall  be  depreciated  only 
once.  Equipment  shall  not  be 
depreciated  below  a  reasonable  salvage 
value.  The  rate  of  return  used  to 
compute  the  return  on  undepreciated 
capital  investment  shall  be  determined 
pursuant  to  paragraph  (b)(2)(v]  of  this 
section. 

(B)  To  compute  a  return  on  capital 
investment  the  allowed  cost  shall  be  the 
amount  equal  to  the  allowable  capital 
investment  in  the  powerplant  multiplied 
by  the  rate  of  return  determined 
pursuant  to  paragraph  (b)(2)(v)  of  this 
section.  No  allowance  shall  be  provided 
for  depreciation.  This  alternative  shall 
apply  only  to  powerplants  first  placed  in 
service  on  or  after  March  1, 198& 

(v)  The  rate  of  return  shall  be  1.5 
times  the  industrial  rate  associated  with 
Standard  and  Poor's  BBB  rating.  TTie 
rate  of  return  shall  be  1.5  times  the 
monthly  average  rate  as  pubUshed  in 
Standard  and  Poor 's  Bond  Guide  for  the 
first  month  of  the  annual  operating 
period  for  which  the  deduction  is 
applicable  and  shall  be  effective  during 
the  following  operating  year.  The  rate 
shall  be  redetermined  annually  at  the 
beginning  of  the  month  marking  the 
service  anniversary  of  the  powerplant  or 
the  beginning  of  the  lessee's  annual 
corporate  accounting  period,  whichever 
is  chosen  for  determination  of  the 
generating  deduction. 

(3)  Generating  cost  rates,  determined 
annually,  are  computed  by  dividing  the 
sum  of  die  operating,  maintenance, 
overhead,  and  capital  costs  by  the 
annual  amount  of  generated  electricity. 

(4)  For  new  powerplants,  the  lessee's 
generating  costs  for  the  first  year  of 
operation  shall  be  based  on  estimated 
expenses  (including  overhead)  for 
operating  and  maintaining  the 
powerplant.  For  subsequent  years  of 
operations,  the  generating  costs  shall  be 
based  on  the  lessee's  actual  o|>erating 
and  maintenance  expenses  for  the 
previous  year  plus  or  minus  any 
adjustments  that  are  based  on  the 
lessee's  knowledge  of  decreases  or 
increases  that  will  affect  tiie  deduction. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  generating 
deductions  shall  not  exceed  66% 
percent  of  the  plant  tailgate  vahie  of 
electricity. 

(2)  Upon  request  by  the  lessee,  MMS 
may  approve  a  generating  deduction  in 
excess  of  the  limit  prescribed  by 
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paragraph  (cXl)  of  titi*  aection.  Th« 
lessee  matt  daBonttrate  that  the 
generatfag  coati  in  exoeu  of  the  limit 
are  raeeomble,  actual,  and  necetsafy. 
An  apptioathm  for  exception  riiali 
contain  all  relevant  and  supporting 
documentation  necessary  fbr  MMS  to 
make  a  decision.  Under  no 
circimistances  shall  the  value  of  the 
geodwnnal  retowce  be  reduced  to  zero. 

(dHl)  If  the  actual  generating 
deduction,  as  determined  at  the  end  of 
the  annual  reportiiig  period,  is  less  than 
the  amount  of  the  lessee  estimated  and 
used  In  the  netbuck  procedure  during 
the  reporting  period,  the  lessee  shall  be 
required  to  pay  additional  royalties  due, 
retroactive  to  the  first  month  of  the 
reporting  period,  plus  interest  computed 
pursuant  to  30  CFR  218.302.  If  the  actual 
generating  deduction  is  greater  than  the 
amount  applied  In  the  netback 
calculation,  the  lessee  shall  be  entitled 
to  a  credit 

(2)  Leasees  must  submit  coirected 
Forms  MMS-2014  to  reflect  adjustments 
to  royalty  payments  in  accordance  with 
Instructions  provided  by  MMS. 

(e)(1)  All  generating  deductions  are 
Bubiect  to  review,  audit  and  adjustment 
When  neoesaary  or  appropriate.  MMS 
may  direct  a  leasee  to  modify  its 
estisMted  or  actnal  generat^ 
deductk>n  and  ad|uet  royalty  values 
accordingly. 

(2)  Tbe  lessee  must  maintain  all  data 
aod  racorda  sapporting  its  generating 
deduction  pursuant  to  30  CFR  Part  212. 
These  data  and  reoords  must  be  made 
available  to  MMS  and  other  authorized 
peraonnel  upon  request  and  shall  be 
malntaiiMd  in  a  coofidential  manner  in 
accordance  with  applicable  law  and 
regulations,  pvrsoant  to  f  206.352  of  this 
subpart 


I206JS8 


(a)  Tlie^ralne  of  geothermal  resoeroes 
produced  from  leases  subject  to  this 
subpart  and  uaed  in  direct  utilization 
processes  shall  be  determined  pvsuant 
to  this  section. 

(b)(l)(l)  Tbe  value  of  geothermal 
resources  that  are  sold  pursuant  to  an 
arm'84ength  contract  shall  be  the  gross 
proceeds  accruing  to  the  lessee,  except 
as  provided  in  para^aphs  (bKlXii)  «wi 
(b)(l)(iii)  of  tWs  section.  The  lessee  shall 
have  the  burden  of  demonstrating  that 
its  contract  is  ann'a-length.  The  value 
that  the  lessee  reports  for  royalty 
purposes  is  strfiject  to  monitoring, 
review,  and  audit 

(ii)  In  conducting  these  reviews  and 
awiits,  MMS  will  examine  whether  Of 
not  the  contract  lefjlects  the  total 
consideration  actnaUy  transferred  either 
direcdy  or  Indirectly  from  the  buyer  to 
the  seller  for  the  geothermal  resource.  If 
the  contract  does  not  reflect  the  total 
consideration,  the  MMS  may  require 
that  the  geothermal  resource  sold 
pursuant  to  that  contract  be  valued  in 
accordance  with  paragraph  (c)  of  this 
section.  Value  shall  not  be  less  than  the 
gross  proceeds  accruing  to  the  lessee. 
inclucUng  any  additional  consideration 
received. 

(iii)  ff  MMS  determines  that  the  gross 
proceeds  accruing  to  ttie  lessee  pursuant 
to  an  arm's-length  contract  do  not  reflect 
the  reasonable  value  of  the  geothermal 
resource  because  of  misconduct  by  or 
between  the  contracting  parties,  or 
because  the  lessee  otherwise  has 
breached  its  duty  to  the  lessor  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  the  lessor.  MMS  shall 
require  the  geothermal  resource  to  be 
valued  pursuant  to  paragraph  (c)(ii)  or 
(cHlii)  of  this  section  and  in  accordance 


with  the  notiflcalion  requirements  of 
paragraph  (d)  of  lUs  eection.  When 
MMS  determines  tliat  tbe  value  may  ba 
unreasonable.  MMS  will  notify  the 
lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
Information  fustiftriog  the  lessee's  value. 

(2)  MMS  may  require  a  lessee  to 
certify  that  its  arm's-length  contract 
provisions  include  all  of  the 
consideration  to  be  paid  by  tbe  buyer, 
either  directiy  or  indirectly,  for  the 
geothermal  resource. 

{c)(l)  Tlie  vahie  of  geothermal 
resources  subject  to  this  section  that  are 
sold  under  a  non-arm's-length  contract 
or  that  are  not  subject  to  a  sales 
transaction  but  are  instead  uaed  directly 
by  the  lessee  in  its  own  utilization 
facility  shall  be  determined  in 
accordance  with  the  first  applicable 
paragraph  of  the  following  paragraphs: 
(i)  The  weighted  average  of  the  gross 
proceeds  paid  or  received  by  the  lessee 
under  Its  own  arm's-length  contracts  for 
the  purchase  or  sale  of  similar  quantities 
of  like-quality  geothermal  resources  in 
the  same  field; 

(ii)  The  equivalent  value  of  die  least 
expensive,  reasonable  alternative 
energy  source  (fuel)  as  determined 
punuant  to  paragraph  {c}[2)  of  this 
section;  or 

(iii)  A  value  determined  by  any  other 
reasonable  valuation  method  approved 
by  MMS. 

(2)  The  equivalent  value  of  the  least 
expensive,  reaaonable  alternative 
energy  source  shall  be  based  on  the 
amount  of  thermal  energy  that  would 
otherwise  be  used  by  the  direct 
utilization  process  in  place  of  the 
geothenaal  resource.  That  amofunt  of 
thermal  energy  (in  Btu's)  displaced  by 
the  geothenaal  resource  shall  be 
detemtioed  by  the  aqoatioa 


diannsl  energy 
cbsplaced 


(hfc-h^)xdensttyxttl8W>lxvolume, 
sfficiaacy  factor 


where  htai  shall  be  the  enthalpy  in  Btu's/ 
lb  at  the  utilization  facility  inlet  (based 
on  measured  inlet  temperature),  h^^ 
shall  be  the  enthalpy  in  Btu's/lb  at  die 
facility  outlet  (based  on  measured  outlet 
temperature),  density  shall  be  in  lbs/ cu 
ft  based  on  inlet  temperature,  the  factor 
0.133681  (cu  ft/gal)  converts  gallons  to 
cubic  feet,  and  volume  shall  be  the 
quantity  of  geothermal  fluid  in  gallons 
produced  at  the  wellhead  or  measured 
at  an  approved  point.  The  efficiency  of 
the  alternative  energy  source  shall  be 
0.7  for  coal  and  041  for  oil.  natural  gas, 
and  other  fuels  derived  from  oil  and 


natural  gas,  or  an  efficiency  factor 
proposed  by  the  lessee  and  approved  by 
MMS. 

(3)  Valuations  made  pursuant  to  this 
paragraph  are  subject  to  tiie  notification 
requirements  of  paragraph  (d)  of  this 
section. 

(d)(1)  The  lessee  shall  retain  all  data 
relevant  to  the  determination  of  royalty 
value,  particulariy  where  the  value  is 
determined  pursuant  to  paragraph  (c)  of 
this  section,  pursuant  to  30  CFR  Part  212. 
Such  data  shall  be  subject  to  review  and 
audit  and  MMS  will  direct  a  lessee  to 
use  a  different  value  if  it  determines  that 


the  reported  value  is  inconsistent  widi 
tiie  requirements  of  these  regulations. 
(2)  Upon  request  lessees  shall  make 
available  to  authorized  MMS  or  State 
representatives,  to  the  Office  of  the 
Inspector  General  of  the  Department  of 
the  Interior,  or  to  other  aufliorized 
persons  any  and  all  contracts  for  the 
sale  of  other  disposition  of  the  lease 
production,  and  any  arm's-length  and/or 
non-arm's  length  sales  and  other  data 
for  like-quality  production  sold, 
purchased,  or  otherwise  obtained  by  die 
lessee  from  the  field  as  may  be 
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necessary  to  support  a  value 
determination. 

(3)  A  lessee  shall  notify  MMS  if  it  has 
determined  value  pursuant  to  paragraph 
(c)  of  this  section.  The  notification  shall 
be  by  letter  to  MMS  Associate  Director 
for  Royalty  Management  or  his/her 
designee.  The  letier  shall  identify  the 
valuation  method  to  be  used  and 
contain  a  brief  description  of  the 
procedure  to  be  followed.  The 
notification  required  by  this  paragraph 
is  a  one-time  notification  due  no  later 
than  the  end  of  the  month  following  the 
month  the  lessee  firat  reports  royalties 
on  a  Form  MMS-2014  using  a  valuation 
method  authorized  by  paragraph  (c)  of 
this  section. 

(e)  If  MMS  determines  that  a  lessee 
has  not  properly  determined  value,  the 
lessee  shall  pay  the  difference,  if  any, 
between  royalty  payments  made  based 
upon  the  value  it  has  used  and  the 
royalty  payments  that  are  due  based 
upon  the  value  estabhshed  by  MMS. 
llie  lessee  shall  also  pay  interest 
computed  on  that  difference  purauant  to 
30  CFR  2ia302.  If  the  lessee  is  entiUed 
to  a  credit  MMS  will  provide 
instructions  for  the  taking  of  that  credit 

(f)  The  lessee  may  request  a  value 
determination  from  MMS.  In  that  event 
the  lessee  shall  propose  to  MMS  a  value 
determination  method  and  may  use  that 
method  in  determining  value,  for  royalty 
purposes,  until  MMS  issues  its  decision. 
The  lessee  shaD  submit  all  available 
data  relevant  to  its  proposal.  The  MMS 
shall  determine  the  value  based  upon 
the  lessee's  proposal  and  any  additional 
information  MMS  deems  necessary.  In 
making  a  value  determination,  MMS 
may  use  any  of  the  valuation  criteria 

"consistent  with  this  subpart  That 
deterHiioa"BohahalLremain  effective  for 
the  period  stated  therein.  AlteiLMMS 
issues  its  determination,  the  lessee  shall 
make  adjustments  in  accordance  wiOi 
paragraph  (e)  of  this  section. 

(g)  Notwithstanding  any  other 
provision  of  this  section,  under  no 
circumstances  shall  the  value  of 
production  for  royalty  purposes  be  less 
than  the  gross  proceeds  accruing  to  the 
lessee  where  geothermal  energy  is  sold 
pursuant  to  arm's-length  or  non-arm's- 
length  contracts. 

(h)  The  lessee  is  required  to  place 
geothermal  resources  in  maketable 
condition  and  to  deliver  geothermal 
resources  to  the  direct  utilization  facility 
at  no  cost  to  the  Federal  lessor.  Where 
the  value  established  pursuant  to  this 
section  is  determined  by  a  lessee's  gross 
proceeds,  that  value  shall  be  increased 
to  the  extent  that  the  gross  proceeds 
have  been  reduced  because  the 
purchaser,  or  any  other  peraon,  is 
providing  certain  services  the  cost  of 


which  ordinarily  is  the  responsibility  of 
the  lessee  to  place  the  geothermal 
resource  in  marketable  condition  or  to 
deliver  it  to  the  direct  utilization  facility. 

(i)  Value  shall  be  based  on  the  highest 
price  a  prudent  lessee  can  receive 
through  legally  enforceable  claims  under 
Its  contract  Absent  contract  revision  or 
amendment  if  the  lessee  fails  to  take 
proper  or  timely  action  to  receive  prices 
or  benefits  to  which  it  is  entitled  it  must 
pay  royalty  at  a  value  based  upon  that 
obtainable  price  or  benefit  Contract 
revisions  or  amendments  shall  be  in 
writing  and  signed  by  all  parties  to  an 
arm's-length  contract.  If  the  lessee 
makes  timely  application  for  a  price 
increase  or  benefit  allowed  under  its 
contract  but  the  purchaser  refuses,  and 
the  lessee  takes  reasonable  measures, 
which  are  documented,  to  force 
purchaser  compliance,  the  lessee  will 
owe  no  additional  royalties  unless  or 
until  monies  or  consideration  resulting 
from  the  price  increase  or  additional 
benefits  are  received.  This  para^^ph 
shall  not  be  construed  to  permit  a  lessee 
to  avoid  its  royalty  payment  obligation 
in  situations  where  a  purchaser  fails  to 
pay,  in  whole  or  on  part  or  timely,  for  a 
quantity  of  geothermal  resources. 

(j)  Notwithstanding  any  provision  in 
these  regulations  to  die  contrary,  no 
review,  reconciliation,  monitoring,  or 
other  like  process  that  results  in  a 
redetermination  by  MMS  of  value  under 
this  section  shall  be  considered  final  or 
binding  against  the  Federal  Government 
or  its  beneficiaries  until  the  audit  period 
is  formally  closed. 

(k)  Certain  information  submitted  to 
MMS  to  support  value  determinations  is 
exempted  frtim  disclosure  by  the 
Freedom  of  Information  Act  5  U.S.C^-— '' 
552,  or  other  Federal  law.  Any  data 
specified  by  law  to  be  privileged, 
confidential,  or  otherwise  exempt  will 
be  maintained  in  a  confidential  manner 
in  accordance  with  applicable  law  and 
regulations.  All  requests  for  information- 
about  determinations  made  under  this 
subpart  are  to  be  submitted  in 
accordance  with  the  Freedom  of 
Information  Act  regulation  of  the 
Department  of  the  Interior,  43  CFR  Part 
2. 

9206.3S6    Valuation  standard* for 
byproduct*. 

(a)  The  value  of  geothermal 
byproducts,  including  commercially 
demineralized  water,  shall  be 
determined  pursuant  to  this  section,  less 
applicable  byproducts  transportation 
allowances  determined  pursuant  to 
§9  206.357  and  206.358  of  this  subpart. 

(b)(l)(i)  The  value  of  byproducts  that 
are  sold  pursuant  to  an  arm's-length 
contract  shall  be  the  gross  proceeds 


accruing  to  the  lessee,  except  as 
provided  in  paragraphs  (b)(l)(ii)  and 
(b)(l)(iii)  of  this  section.  The  lessee  shall 
have  the  burden  of  demonstrating  that 
its  contract  is  arm's-length.  The  values^ 
which  the  lessee  rejxirts,  for  royalty 
purposes,  are  subject  to  monitoring, 
review,  and  audit 

(ii)  In  conducting  reviews  and  audits, 
MMS  will  examine  whether  the  contract 
reflects  the  total  consideration  actually 
transferred  either  directly  or  indirectly 
from  the  buyer  to  the  seller  for  the 
byproducts.  If  the  contract  does  not 
reflect  the  total  consideration,  MMS 
may  require  that  the  byproducts  sold 
punuant  to  that  contract  be  valued  in 
accordance  with  paragraph  (c)  of  this 
section.  Value  may  not  he  less  than  the 
gross  proceeds  accruing  to  the  lessee, 
including  any  consideration  additionally 
received. 

(iii)  If  MMS  determines  that  the  gross 
proceeds  accruing  to  the  lessee  pursuant 
to  an  arm's-length  contract  do  not  reflect 
the  reasonable  value  of  the  production 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its  duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor,  MMS  shall  require  that  the 
byproduct  production  be  valued 
pursuant  to  paragraph  (c)(2),  (c)(3),  or 
(c)(4)  of  this  section,  and  in  accordance 
with  the  notification  requirements  of 
paragraph  (d)  of  this  section.  When 
MMS  determines  that  the  value  may  be 
unreasonable,  MMS  will  notify  the 
lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
.information  justifying  the  lessee's 
'  reported  byproduct  value. 

(2)  The  K^fS  may  require  a  lessee  to 
certify  that  its  arm's-length  contract 
provisions  include  all  of  the 
consideration  to  be  paid  by  the  buyer, 
either  directiy  or  indirectiy,  for  the 
byproduct. 

■  (c)  The  value  of  byproducts  that  are 
sold  pursuant  to  a  non-arm's-length 
contract  or  that  are  utilized  by  the 
lessee  (no  sales),  except  demineralized 
water  used  for  the  benefit  of  the  lease 
purauant  to  S  202.3Sl(b)(2)  of  tiiis 
subpart  shall  be  determined  in 
accordance  with  the  first  apphcable 
paragraph  of  the  following  paragraphs: 

(1)  The  gross  proceeds  accruing  to  the 
lessee  pursuant  to  a  sale  under  its  non- 
arm's-length  contract  (or  other 
disposition  by  other  than  an  arm's- 
length  contract),  provided  that  those 
gross  proceeds  are  equivalent  to  the 
gross  proceeds  derived  from,  or  paid 
under,  comparable  arm's-length 
contracts  for  sales,  purchases,  or  other 
dispositions  of  like-quality  byproducts 
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in  the  Beld.  In  cvaluatiBg  the 
comparabiUly  ol wmi  lafigtii coatracts 
for  liM  porpoMS  of  thsM  wgulatloas.  ibe 
foOowix^  iMCtan  ahail  be  comitUred: 
Price,  tkoe  of  execution,  duration, 
market  or  mariute  aarviced.  tenas. 
quality  of  byproduct  quantity,  and  auch 
other  factors  as  may  be  appropriate  to 
reflect  the  value  of  the  byproduct 

(2)  The  groea  proceeds  accruing  to  the 
lessee  pursuant  to  a  sale  under  its  non- 
arm's-length  contract  (or  other 
dispoaitioa  by  othar  ftan  ao  arm's- 
length  oontraol).  provided  that  those 
groas  psMiMds  are  equivalent  to  the 
gross  proceeds  derived  bom.  or  paid 
under,  oomparabte  arm's-length 
contracts  for  sale,  purchasea.  or  othar 
dispositions  of  Bk»-quality  byproducts 
outside  the  field.  In  evaluating  the 
comsarablStty  of  ann's-length  contracts 
for  ^e  punoaes  of  these  regulations,  the 
following  »ctors  shall  be  considered- 
Price,  time  of  execution,  deration, 
market  or  markets  serviced,  terms, 
quality  of  byproduct  quantity,  and  such 
other  factors  as  may  be  appropriate  to 
reflect  the  vahn  of  the  byprodoct 

(3)  Oter  wlatant  natters  tncltiding, 
but  not  Hndted  to,  published  or  publidy 
available  spot-mancet  prices,  or 
infonnatkin  submitted  oy  the  lessee 
concerning  drrumatanoes  uniqae  to  a 
particular  leaee  operation  or  the 
saleaMlity  of  certain  byprodoctr. 

(4)  A  netbeck  method  or  any  other 
reasonable  method  used  to  determine 
value. 

(dKl)  The  leasee  shall  retain  all  data 
relevant  to  the  detemnination  of  royalty 
value,  particulariy  where  the  value  is 
determined  panoantto  paragraph  (c)  of 
this  section  asid  SO  CFR  Part  212.  Such 
data  shall  be  subject  to  review  and 
audit  and  Mh4S  will  direct  a  leaaee  to 
use  a  diSaraat  value  if  it  determines  that 
the  reported  value  ia  inconsistent  with 
the  reqadranants  of  dieae  regulations. 

(2)  Upon  requaat  lessees  shall  make 
available  to  authorized  MMS  or  State 
repreeeatatives.  to  the  Office  of  the 
Inspector  General  of  the  Department  of 
the  Interior,  or  to  otlaer  authorized 
persona  any  and  all  contracts  and/or 
invoioes  for  die  sale  or  other  diapoaitioo 
of  the  byproducts,  and  any  arm's-length 
sales  and  volome  data  Cor  like-quality 
production  sokL  porcfaaaed.  or  otherwise 
obtained  by  the  leasee  from  the  fieki  or 
othar  area  as  oiay  be  necessary  to 
support  a  value  determination. 

(3)  A  lessee  shall  notify  MMS  if  it  has 
determined  value  pursuant  to  paragraph 
(c)  of  this  section.  The  notification  shall 
be  by  letter  to  the  MMS  Associate 
Director  for  Royalty  Management  or 
his/her  designee.  The  letter  shall 
identify  the  valuation  method  to  be  uaed 
and  cootain  a  brief  description  of  the 


prooedara  to  b*  foilowad.  Tba 
notificatiaa  rmqtind  by  lUa  pwagnph 

is  a  one-tine  ootificaboa  due  no  later 
than  tbs  and  of  the  month  foUowiiig  the 
month  tka  laaaae  first  reports  royakiaa 
on  a  Fona  MMSna014  Mini  •  vahmtea 
method  authortaad  by  pasagtapii  (c)  of 
this  aectkNi.  md  aaoh  time  there  ia  a 
chang*  in  a  method  under  para^aph  (c} 
of  this  aectiott. 

(a)  If  MMS  daterminea  that  a  lessee 
has  not  properiy  Jstomlnwri  vahw.  the 
lessee  shall  pay  tha  difference,  if  any. 
between  royal^  payments  made  baaed 
upon  the  valae  it  faaa  uaed  and  the 
royalty  paymanta  that  are  due  baaed 
upon  the  value  eatia>iiahod  by  MMS. 
The  lessee  shall  also  pay  intereat 
computed  puiauaat  to  30  CFR  218.302.  If 
the  leaaaa  ia  entitled  to  a  credit  MMS 
will  provide  instructions  for  the  taking 
of  that  credit 

(f)  The  laaaae  may  request  a  value 
detennination  froas  MMSi.  In  that  event 
the  lessee  shall  propose  to  MMS  a  value 
deteminatien  method  and  may  use  that 
method  in  detanaining  value,  for  royalty 
purpoaaa.  antil  Mih6  iaauea  its  deciaioa. 
The  laaaae  shaU  suhsnit  all  availaUa 
data  relevant  to  ita  propoaai.  The  MMS 
shall  detennine  tha  value  based  upon 
the  lessee's  proposal  and  any  additional 
information  MMS  deena  neoeasaiy. 
That  determination  shall  remain 
effective  for  the  period  stated  therein. 
After  MMS  issues  its  determination,  the 
lessee  shall  make  the  ad}ustments  in 
accordance  with  paragraph  (e)  of  this 
section. 

(g)  Notwithstanding  any  other 
provisions  of  this  section,  onder  no 
circumstances  shall  the  value,  for 
royalty  purposes,  be  less  than  the  gross 
proceeds  accruing  to  the  leaaee.  letw 
applicable  byproduct  transportation 
allowances  determined  pursuant  to 

SS  206357  and  206.358  of  this  subpart 

(h)  The  lessee  is  required  to  place  the 
byproducts  in  maiketabia  condition  at 
no  cost  to  the  Federal  Government 
Where  the  value  established  pursuant  to 
this  section  is  determined  by  a  lessee's 
gross  proceeds,  that  valtie  shall  be 
increased  to  the  extent  that  the  gross 
proceeds  has  been  reduced  because  the 
purchaser,  or  any  other  person,  is 
providing  certain  services,  the  cost  of 
which  ordioahly  is  the  responaibiltty  of 
the  lessee  to  place  the  byproducta  in 
marketable  conditiaL 

(i)  Valoa  ahall  be  baaed  on  the  highest 
price  a  prudent  lessee  can  receive 
through  Ingally  enforceable  daima  under 
its  contract  Abeent  contract  revision  or 
amendment  if  the  lessee  fails  to  take 
proper  or  timely  action  to  receive  prioea 
or  beoefils  to  which  it  is  entitled  it  moat 
pay  royalty  at  a  value  based  upon  that 
obtainable  pswaor  benefit  CoatFact 


revisions  or  amendments  aiiail  bein 
writing  and  signed  by  all  partiea  to  aa   -  -r . 
arm's-length  contract  and  may  be 
retiooctitraiy  app&ad  to  vafaie 
byprodacta.  far  royalty  puipoaea.  for  « 
period  not  to  aweaod  2  ynara.  smlaaa 
MMS  approvaa  a  haprpariod.  If  tin 
lessee  aakaa  IIhm^  appllGatiatt  for  a 
price  incraan  alMMBMidar  ita 
contract  bat  the  poNkaaw  refuaea.  and 
the  lessee  takes  rmaarnkkB  measures, 
which  are  doooHMlod.  to  farce 
purchasar  oaapAeaoa.  tka  leasee  wtO 
owe  ao  addMiaaal  royaltiea  unless  or 
until  oaonies  or  coosiderrtian  raaultiag 
from  tha  price  incraaae  are  received. 
This  pan^^t^ih  afaali  not  be  conatmed  to 
permit  a  lessee  to  avoid  its  royalty 
payment  obUgatton  in  sitoatloRS  where 
a  purcfaaaer  faib  to  pay.  in  whole  or  in 
part  or  timaly,  far  a  qaantity  of 
byprodocts. 

ij)  Nolwilhatoitdfaig  any  provision  in 
these  regdations  to  the  contrary,  no 
review,  reconciliation,  monitoring,  or 
other  like  process  diat  results  in  a 
redetermination  by  the  MMS  of  value 
under  this  section  shall  be  considered 
final  or  binding  as  against  the  Federal 
Government  or  its  beneficiaries  until  the 
audit  period  is  formally  closed. 

(k)  Certain  information  submitted  to 
MMS  to  stqiport  valuation  proposals, 
including  byproduct  transportation 
allowances  pursuant  to  tS  206.357  and 
206.3SS  of  diis  subpart  is  exempted  from 
disclosure  by  the  Freedom  of 
InforraaSon  Act  5  U^C  552.  Any  data 
^>ecified  by  the  Act  to  be  privileged, 
confidentid.  cr  otherwise  exempt  shall 
be  maintained  in  a  confidential  manner 
in  accordance  with  applicable  law  and 
regulations.  All  requests  for  information 
about  determinations  made  under  this 
suijpait  are  to  be  submitted  in 
accordance  with  the  Flreedom  of 
Information  Act  regulation  of  tha 
Department  of  the  Interior.  43  CFR  Part 
2. 

§206.357    Byproduct  tranapertatton 


(a)  Where  the  valne  of  byproducts  has 
been  determined  at  a  point  off  the 
geothermal  lease.  MMS  shall  allow  a 
deduction  In  determining  value,  for 
royalty  purposes,  for  the  lessee's 
reasonable,  actual  costs  incurred  to: 

(1]  Transport  the  byproducts  from  a 
Federal  lease  to  a  sales  point  or  point  of 
delivery  that  is  o£f  the  lease;  or 

(2)  Ttanaport  the  byproducts  from  a 
Federal  lease  or  frtan  a  geodiennal 
utilizatioa  facility  to  a  recovery  facility 
when  diat  recovery  facility  is  off  the 
lease  and.  if  applicable,  from  the 
recovery  facility  to  a  sales  point  or  point 
of  delivery  oir  ^  leaae.  Coats  for 
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transportation  between  the  lease  and 
the  geothermal  utilization  faciUty, 
whether  on  or  off  the  lease,  shall  not  be 
included  in  the  transportation 
allowance. 

(b)  Under  no  circiunstances  shall  the 
byproduct  transportation  allowance 
authorized  by  paragraph  (a)  of  this 
section  reduce  the  value  of  the 
byproducts  under  any  selling 
arrangement  to  zero. 

{c)(l)  When  byproducts  are 
transported  from  a  lease  or  geothermal 
utiUzation  facility  to  a  byproduct 
recovery  facility,  the  lessee  is  not 
required  to  allocate  transportation  costs 
between  the  quantity  of  marketable 
byproduct  and  the  rejected  waste 
material.  The  byproduct  transportation 
allowance  shall  be  authorized  for  the 
total  production  that  is  transported. 
Byprodacf  transportation  allowances 
shall  be  expressed  as  a  cost  per  unit  of 
marketable  byproduct  transported. 

(2)  For  byproducts  that  are  extracted 
on  lease  or  at  the  geothermal  utilization 
facility,  the  byproduct  transportation 
allowance  shall  be  authorized  for  the 
total  production  that  is  transported  to  a 
point  of  sale  off  the  lease.  Byproduct 
transportation  allowances  shall  be 
expressed  as  a  cost  per  imit  of 
byproduct  transported. 

(3)  Transportation  costs  shall  only  be 
recognized  as  allowances  when  the 
transported  byproduct  is  sold,  delivered, 
or  otherwise  utilized  by  the  lessee  and 
royalties  are  reported  and  paid. 

(d)  Byproduct  transportation 
allowances  are  subject  to  monitoring, 
review,  and  audit.  If,  after  a  review  and/ 
or  audit  MMS  determines  that  a  lessee 
has  improperly  determined  a  byproduct 
transportation  allowance  authorized  by 
this  section,  then  the  lessee  shall  pay 
any  additional  royalties,  plus  interest, 
determined  in  accordance  with  30  CFR 
218.302,  or  shall  be  entitled  to  a  credit 
without  interest 

(e)  If  byproducts  produced  from 
Federal  and  non-Federal  leases  are 
commingled  for  transportation,  lessees 
shall  not  disproportionately  allocate 
transportation  costs  to  Federal  leases. 

(f)  Upon  request,  the  lessee  shall  make 
available  to  authorized  MMS  and  State 
representatives,  to  the  Office  of  the 
Inspector  General  of  the  Department  of 
the  Interior,  or  to  other  authorized 
persons  all  transportation  contracts  and 
all  other  information  as  may  be 
necessary  to  support  a  byproduct 
transportation  allowance. 

(g)  Byproduct  transportation 
allowances  are  to  be  reported  as 
separate  lines  on  Form  MM&-2014. 


{206.350    Detennination  of  byproduct 
transportation  allowances. 

[a]  Arm's-lengUi  contracts.  (1)  For 
transportation  costs  incurred  by  a  lessee 
pursuant  to  an  arm's-length  contract  the 
transportation  allowance  shall  be  tha 
reasonable,  actual  costs  incurred  by  the 
lessee  for  transporting  the  byproducts 
under  that  contract  subject  to 
monitoring,  review,  audit  and  possible 
future  adjustments.  The  MMS'  prior 
approval  is  not  required  before  a  lessee 
may  deduct  costs  incurred  under  an 
arm's-length  transportation  contract 

(2)  In  conducting  reviews  and  audits, 
MMS  will  examine  whether  the  contract 
reflects  more  than  the  consideration 
actually  transferred  either  directly  or 
indirectly  from  the  lessee  to  the 
transporter  for  the  transportation.  If  the 
contract  reflects  more  than  the  total 
consideration  paid,  MMS  may  require 
that  the  byproduct  transportation 
allowance  be  determined  in  accordance 
with  paragraph  (b)  of  this  section. 

(3)  If  MMS  determines  that  the 
consideration  paid  pursuant  to  an  arm's- 
length  byproduct  transportation  contract 
does  not  reflect  the  reasonable  value  of 
the  transportation  because  of 
misconduct  by  or  between  the 
contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its  duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor,  MMS  shall  require  that  the 
byproduct  transportation  allowance  be 
determined  in  accordance  with 
paragraph  (b)  of  this  section.  When 
MMS  determii;3s  that  the  value  of  the 
transportation  may  be  unreasonable, 
MMS  will  notify  the  lessee  and  give  the 
lessee  an  opportunity  to  provide  written 
information  justifying  the  lessee's 
transportation  costs. 

(4)  Where  the  lessee's  payments  for 
transportation  under  an  arm's-length 
contract  are  not  based  on  a  doUar-per- 
unit  the  lessee  shall  convert  whatever 
consideration  is  paid  to  a  dollar  value 
equivalent  for  the  purposes  of  this 
section. 

(b)  Non-arm  's-Iength  or  no  contract 
(1)  If  a  lessee  has  a  non-arm's-length 
contract  or  has  no  contract  including 
those  situations  where  the  lessee 
performs  transportation  services  for 
itself,  the  byproduct  transportation 
allowance  will  be  based  upon  the 
lessee's  reasonable  actual  costs.  All 
byproduct  transportation  allowances 
deducted  under  a  non-arm's-length  or 
no-contract  situation  are  subject  to 
monitoring,  review,  audit,  and  possible 
future  adjustment  Prior  MMS  approval 
of  byproduct  transportation  alowances 
is  not  required  for  non-arm's-length  or 
no-contract  situations. 


(2)  The  byproduct  transportation 
allowance  for  non-arm's-length  or  no- 
contract  situations  shall  be  based  upon 
the  lessee's  actual  costs  for 
transportation  during  the  reporting 
period,  including  operating  and 
maintenance  expenses,  overhead,  and 
either  depreciation  and  a  return  on 
undepreciated  capital  investment  in 
accordance  with  paragraph  (b)(2)(iv)(A) 
of  this  section,  or  a  cost  equal  to  the 
capital  investment  in  the  transportation 
system  multiplied  by  the  rate  of  return 
in  accordance  with  paragraph 
(bM2)(iv){B)  of  this  section.  Allowable 
capital  costs  are  generally  those  for 
fixed  assets,  including  costs  of  delivery 
and  installation  of  capital  equipment 
(but  excluding  real  estate  purchases), 
that  are  an  integral  part  of  the 
transportation  system. 

(i)  Allowable  operating  expenses 
inclijde;  Operations  supervision  and 
engineering:  operations  labor  fuel: 
utilities:  materials;  ad  valorem  property 
taxes;  rent  supplies;  and  any  other 
directly  allocable  and  attributable 
operating  expenses  that  the  lessee  can 
document. 

(ii)  Allowable  maintenance  expenses 
include:  Maintenance  of  the 
transportation  system;  maintenance  of 
e<juipment  maintenance  labor  and 
other  directly  allocable  and  attributable 
maintenance  expenses  that  the  lessee 
can  document 

(iii)  Overhead  attributable  and 
allocable  to  the  operation  and 
maintenance  of  the  transportation 
system  is  an  allowable  expense.  State 
and  Federal  income  taxes  and 
severance  taxes  and  other  fees, 
including  royalties,  are  not  allowable 
expenses. 

(iv)  To  compute  costs  associated  with 
capital  investment  a  lessee  may  use 
either  paragraph  (b)(2)(iv)(A)  or  (B)  of 
this  section.  After  a  lessee  has  elected  to 
use  either  method  for  a  transportation 
system,  the  lessee  may  not  later  elect  to 
change  to  the  other  alternative. 

(A)  To  compute  depreciation,  the 
lessee  must  use  a  straight-line 
depreciation  method  based  on,  as 
appropriate,  either  the  life  of  equipment 
or  the  life  of  the  geothermal  project  that 
the  transportation  system  services.  After 
an  election  is  made,  the  lessee  may  not 
change  methods.  A  change  in  ownership 
of  a  transportation  system  shall  not  alter 
the  depreciation  schedule  established  by 
the  original  transporter/lessee  for 
purposes  of  the  allowance  calculation. 
With  or  without  a  change  in  ownership, 
a  transportation  system  shall  be 
depreciated  only  once.  Equipment  shall 
not  be  depreciated  below  a  reasonable 
salvage  value.  The  rate  of  return  used  to 
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compute  the  return  on  undepreciated 
capital  investment  ihail  be  determined 
pursuant  to  paragraph  (bK2)(v)  of  this 
sectioa 

(B)  To  compute  a  return  on  capital 
investment  the  allowed  cost  shall  be  the 
amount  equal  to  the  allowable  capital 
investment  In  the  transportation  system 
multiplied  by  the  rate  of  ret\im 
determined  pursuant  to  paragraph 
(b)(Z)(v)  of  this  section.  No  allowance 
shall  be  provided  for  depreciation. 

(v]  The  rate  of  return  shall  be  IJi 
times  the  Industrial  rate  associated  with 
SUndard  and  Poor's  BBB  rating.  The 
rate  of  return  shcdl  be  1.5  times  the 
monthly  average  as  published  in 
Standard  and  Poor's  Bond  Guide  for  the 
first  month  of  the  reporting  period  for 
which  the  allowance  is  applicable  and 
shall  be  effective  during  the  reporting 
period.  The  rate  shall  be  redetermined 
at  the  beginning  of  each  subsequent 
transportation  allowance  reporting 
period. 

FART  210-FORMS  AND  REPORTS 

1.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Autbofity:  25  U.S.C.  396  et  s«q.:  2S  U&C 
396a  et  leq.:  25  U.S.C  2101  et  seq.;  30  U4^C 
181  at  seq.:  30  U.&C.  351  et  seq.:  30  U.S.C 
lOOl  et  seq.:  30  U.S.C.  1701  et  seq.:  31  U.&C 
9701: 43  U.S.C  1301  et  leq.:  43  U.S.C  1331  et 
seq^  and  43  U.S.C.  1801  et  seq. 

2.  Subpart  H,  consisting  of  {§210.350 
through  210.355,  is  revised  to  read  as 
follows: 

lubpft  H— OeothfiMl  neaources 

210.350  Definitioas. 

210.361  Required  recordkeeping. 

210.352  Payor  information  forms. 

210.353  Special  forms  and  reports. 
210J54  Montlily  report  of  wles  and  royalty. 
210.355  Reporting  instructions. 

Subpart  H—Q«oth«nnal  R«sourc«» 

1210350    DeflnMons. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  CFR  206.351. 

i21(U81    Required  recordkeeping. 

Information  required  by  the  MMS 
shall  be  filed  using  the  forms  prescribed 
in  this  subpart  which  are  available  from 
MMS.  Records  may  be  maintained  on 
micronim.  microfiche,  or  other  recorded 
media  that  are  easily  reproducible  and 
readable.  See  Subpart  H  of  30  CFR  Part 


by  MMS.  Form  MMS-4025  is  also 
required  for  all  Federal  leases  on  which 
rent  is  due.  The  completed  form  must  be 
filed  by  the  party  who  is  making  the  rent 
or  royalty  payment  (payor)  for  each 
revenue  source.  Form  MMS-4025  must 
be  filed  no  later  than  30  days  after 
issuance  of  a  new  lease  or  a 
modification  to  an  existing  lease  that 
changes  the  paying  responsibility  on  the 
lease.  The  Form  MMS-4025  shall 
identify  the  payor  of  prt>duction  royalty, 
and  identify  revenue  sources  and  selling 
arrangements  for  all  leased  geothermal 
resources  (including  byproducts).  After 
filing  the  initial  form,  a  new  Form  MMS- 
4025  must  be  Bled  no  later  than  30  days 
after  the  occurrence  of  any  of  the 
following: 

(a)  Assignment  of  all  or  any  part  of 
the  lease; 

(b)  Production  of  a  new  product 

(c)  A  change  in  a  selling  arrangement: 
.'  (d)  Change  in  royalty  rate: 

(e)  Change  of  payor  or 

(f)  Abandonment  of  a  lease. 

1210353    Speciai  forms  and  reports. 

The  MMS  may  require  submission  of 
additional  information  on  special  forms 
or  reports.  When  special  forms  or 
reports  other  than  those  referred  to  in 
this  subpart  are  necessary,  instructions 
for  the  Bling  of  such  forms  or  reports 
will  be  given  by  MMS.  Requests  for  the 
submission  of  such  forms  will  be  made 
in  conformity  with  the  requirements  of 
the  Paperwork  Reduction  Act  of  1980 
and  other  applicable  laws. 

f214UM    Monthly  report  of 


information  is  required,  the  payor 
should  contact  the  MMS  Lessee  Contact 
Branch  at  the  above  address.  The 
appropriate  telephone  numbers  are 
listed  in  the  handbook. 

PART  212-RECOROS  AND  HLES 
MAINTENANCE 

1.  The  authority  citation  for  Part  212  is 
revised  to  read  as  follows: 

Autliority:  25  U.S.C  386  et  seq.:  35  U.S.C 
396a  et  seq.:  25  U.S.C  2101  et  seq.:  30  U.S.C 
181  et  seq.:  30  U.S.C  351  et  seq.:  30  U.S.C 
1001  et  seq.:  30  U.S.C  1701  et  seq.:  31  U.S.C 
9701: 43  U.S.C  1301  et  seq.:  43  U.S.C  1331  et 
seq.:  and  43  U.S.C  1801  et  seq. 

2.  Part  212  is  amended  by  revising  the 
titles  of  Subparts  a  C.  D.  F,  and  G  to 
read  as  follows: 

Subpart  B— ON,  and  OCS  Sulfur— 


1 210.382 

The  Payor  Information  Form  (Form 
MMS-4025)  must  be  filed  for  each 
Federal  lease  on  which  geothermal 
royalties  (including  byproduct  royalties) 
are  paidr  Where  specifically  determined 


A  report  of  sales  and  royalty  for  each 
productive  lease  must  be  reported  on 
Form  MMS-2014.  Report  of  Sales  and 
Royalty  Remittance,  each  month  once 
sales  or  utilization  of  production  occur, 
even  though  sales  may  be  intermittent 
unless  otherwise  authorized  by  the 
MMS.  This  report  is  due  on  or  before  the 
last  day  of  the  month  following  the 
month  in  which  production  was  sold  or 
utilized,  together  with  the  royalties  due 
the  United  States. 

S210.3S6    ftoperttng mstructlona. 

(a)  Specific  giiidance  on  how  to 
prepare  and  submit  required  information 
collection  reports  and  forms  to  MMS  is 
contained  in  an  Auditing  and  Financial 
System  (AFS)  Oil  and  Gas  Payor 
Handbook  which  is  available  from: 
Minerals  Management  Service, 
Attention:  Lessee  Contact  Branch,  P.O. 
Box  5760.  TA,  Denver,  CO  80217. 

(b)  Royalty  payors  should  refer  to  this 
handbook  for  specific  guidance  with 
respect  to  geothermal  resources 
reporting  requirements.  If  additional 


Subpart  C— Fadarai  and  Indian  Oil 
[Raaarvad] 

Subpart  D— Fadarai  and  Indian  Qas 
[Raaarvad] 

Subpart  F-Coal  [Raaarvad] 

Subpart  O— Ottiar  SoHd  MInarals 
[Raaarvad] 

3.  A  new  Subpart  H  consisting  of 
SS  212.350  through  212.352.  is  added  to 
Part  212  to  read  as  follows: 

Subpart  H—Qootharmal  Rosourc— 

212.350  DePinitions. 

212.351  Required  recordkeeping  and  reports. 

212.352  Records  and  files  maintenance. 

Subpart  H—Gaotharmal  Raaourcaa 

S  212.350    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  CFR  206.351. 

9  212.3S1    Rsquirsd  rscordkaeping  and 


(a)  All  records  pertaining  to  Federal 
geothermal  leases  shall  be  maintained 
by  a  lessee,  operator,  revenue  payor,  or 
other  person  for  6  years  after  the 
records  are  generated  unless  the 
recordholder  is  notified,  in  writing,  that 
records  must  be  maintained  for  a  longer 
period.  When  an  audit  or  investigation 
is  underway,  records  shall  be 
maintained  until  the  recordholder  is 
released  by  written  notice  of  the 
obligation  to  maintain  records. 

(b)  The  Associate  Director  for  Royalty 
Management  shall  have  access  to  all 
records  of  the  operator/lessee 
pertaining  to  compliance  to  Federal 
royalties,  including,  but  not  limited  to: 


n.-^tsi^-^s:: 
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(1)  Qualities  and  quantities  of  all 
products  extracted,  processed,  sold, 
delivered  or  used  by  the  operator/ 
lessee. 

(2)  Prices  received  for  products,  prices 
paid  for  like  or  similar  products,  and 
internal  transfer  prices. 

(3)  Costs  of  extraction,  power 
generation,  electrical  transmission, 
wheeling,  and  byproduct  transportation. 

9  212.352    Rscords  and  files  maintenance. 

(a)  Records.  Each  lessee,  operator, 
revenue  payor,  or  other  person  shall 
make  and  retain  accurate  and  complete 
records  necessary  to  demonstrate  that 
payments  of  rentals,  royalties,  and  other 
payments  related  to  Federal  geothermal 
leases  are  in  compliance  with  lease 
terms,  regulations,  and  orders.  Records 
covered  by  this  section  include  those 
specified  by  lease  terms,  notices  and 
orders,  and  by  the  various  parts  of  this 
Chapter.  Records  also  include  computer 


programs,  automated  files,  and 
supporting  systems  documentation  used 
to  produce  automated  reports  or 
magnetic  tape  submitted  to  MMS  for  use 
in  its  Auditing  and  Financial  System 
(AFS).  or  in  its  Production  Accounting 
and  Auditing  System  (PAAS). 

(b)  Period  for  keeping  records. 
Lessees,  operators,  revenue  payors,  or 
other  persons  required  to  keep  records 
under  this  section  shall  maintain  and 
preserve  them  for  6  years  from  the  day 
on  which  the  relevant  transaction  record 
occurred  unless  the  Secretary  notifies 
the  recordholder  of  an  audit  or 
investigation  involving  the  records  and 
that  they  must  be  maintained  for  a 
longer  period.  When  an  audit  or 
investigation  is  underway,  records  shall 
be  maintained  until  MMS  releases  the 
recordholder,  in  writing,  from  the 
obligation  to  maintain  the  records. 
Lessees,  operators,  revenue  payors,  or 
other  persons  shall  maintain  the  records 


(generated  during  the  period  for  which 
they  have  paying  or  operating 
responsibility  on  the  lease)  for  a  period 
of  6  years. 

(c)  Inspection  of  records.  The  lessef?. 
operator,  revenue  payor,  or  other  person 
required  to  keep  records  shall  be 
responsible  for  making  the  records 
available  for  inspection.  Records  shall 
be  made  available  at  a  business  location 
of  the  lessee,  operator,  revenue  payor,  or 
other  person  during  normal  business 
hours  upon  the  request  of  any  officer, 
employee  or  other  party  authorized  by 
the  Secretary.  Lessees,  operators, 
revenue  payors,  and  other  persons  will 
be  given  a  reasonable  period  of  time  to 
produce  historical  records. 

4.  A  heading  for  Subpart  1  is  added  to 
Part  212  entitled: 

Subpart  I— OCS  Sulfur  [Reserved] 

[PR  Doc.  89-12  Filed  1-4-89;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Proposed  Funding  Priority 

AOCNCV:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 
priority. 

tUMMARV:  The  Secretary  proposes  to 
establish  this  annual  funding  priority  for 
the  Educational  Media  Research, 
Production,  Distribution,  and  Training 
Program  to  ensure  effective  use  of 
program  funds  and  to  direct  funds  to  the 
area  identified  during  Fiscal  Year  1989. 
OATC  Comments  must  be  received  on  or 
before  February  6, 1989.  i 

ADDRESS:  Comments  should  be       ' 
addressed  to  Joseph  Clair,  Division  of 
Educational  Services.  Office  of  Special 
Educational  Programs,  Department  of 
Education,  400  Maryland  Avenue  SW., 
(Switzer  Building,  Room  4622— M/S 
2644),  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACR 
Joseph  Clair.  Telephone:  (202)  732-4503. 
SUPPLEMENTARY  INFORMATION:  The 
Educational  Media  Research, 
Production,  Distribution  and  Training 
program  is  designed  to  promote  the 
educational  advancement  of 
handicapped  persons  by  providing 
assistance  for  (a)  Conducting  research 
on  the  use  of  educational  media  and 
technology  for  persons  with  handicaps; 
(b)  producing  and  distributing 
educational  media  for  the  use  of 
handicapped  persons,  their  parents, 
their  actual  and  potential  employers, 
and  other  persons  directly  involved  in 
work  for  the  advancement  of  persons 
with  handicaps;  and  (c)  training  persons 


in  the  use  of  educational  media  for  the 
instruction  of  handicapped  persons. 

Proposed  Priority 

Government  Subsidization  for  the 
Manufacture  and  Distribution  of  a  Line 
21  Decoder  (CFDA  84.026) 

This  priority  supports  a  cooperative 
agreement  to  produce  and  distribute  a 
decoder  nationally.  The  applicant  must 
subofiit  a  plan  which,  in  addition  to 
describing  the  specific  features  of  the 
decoder,  details  how  at  least  33,000  Line 
21  decoders  will  be  produced  and 
distributed  nationally.  The  applicant 
must  provide  evidence  of  quality 
assurance  in  decoder  design.  The 
appUcant  must  provide  evidence  of 
product  reliabiUty,  and  must  provide  a 
plan  for  warranty  and  repair  service. 
The  timeline  for  production  of  at  least 
33,000  Line  21  decoder  units  must  be 
detailed  enough  to  assure  that  a 
continuing  supply  of  decoders  will  be 
nationally  available  to  consumers  who 
are  hearing  impaired  no  later  than  30 
days  following  the  award.  The  projected 
timelines  must  be  supported  by 
commitments  of  full  production  and 
distribution  from  one  or  more 
manufacttu^rs  and  retailers  to  assure 
production  and  sale  of  these  units 
nationally.  The  applicant  shall  provide  a 
projected  retail  price  including  any 
deader  markups  and,  to  the  extent 
possible,  should  relate  cost  factors  to 
specific  features  of  the  decoder. 

Finally,  applicants  shall  describe  an 
evaluation  plan  that  allows  monthly 
tracking  and  reporting  of  the  number  of 
subsidized  decoders  produced,  the 
number  of  decoders  distributed  but 
unsold,  the  number  (if  any)  of  decoders 
on  backorder,  the  number  (if  any)  and 


type  of  complaints  received  relating  to 
the  decoder,  and  the  number  and  type  of 
service  requests  received. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  priority  to  the 
address  in  this  notice. 

All  comments  submitted  in  response 
to  this  proposed  priority  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4622,  Switzer  Building,  330  C  Street  SW., 
Washington,  DC  20202,  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Audiocity:  20  U.S.C  1451(a)(2) 

Dated:  November  30. 1988. 

(Catalog  of  Federal  Domestic  Assistanoe 
No.  84i)26:  Educational  Media  Research, 
Production,  Distribution,  and  Training] 
Lauro  F.  Cavazos, 
Secretary  of  Education. 
(FR  Doc.  89-173  Filed  l-4-8»,  a-45  am] 
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DEPAfmiENT  OF  EDUCATION 

NSoOnW  inSUIUIV  on  UmmOmpf  mwM 


Funding  Priortty  for  Fleeei  Year  1989 

AOtNCV:  Department  of  Education. 

ACTION:  Notice  of  proposed  funding 
priority  for  fiscal  year  1969. 


r.  The  Secretary  of  Education 
proposes  a  funding  priority  for  a 
research  activity  to  be  supported  under 
the  Rehabilitation  Research  and 
Training  Center  (RRTC)  program  of  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  in 
fiscal  year  1969. 

DATC  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priority  on  or 
before  February  6, 1968. 

ADOWm.  All  written  comments  and 
suggestions  should  be  sent  to  Betty  )o 
Berland,  National  butitute  on  Disability 
and  Rehabilitation  Research, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  3422,  Switzer 
Building,  Washington,  DC  20202-2801. 


roe  Fuwi  1 1  WW  wpommation  contact: 
Betty  ]o  Berland,  National  Institute  on 
Disability  and  Rehabilitation  Research 
(Telephone:  (202)  732-1139).  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-1196  for  TDD  services. 


TANV  INFOWM  ATION. 

Authority  for  the  Rehabilitation 
Research  and  Training  Centers  program 
of  NIDRR  is  contained  in  section 
204(bKl}  of  the  Rehabilitation  Act  of 
1973,  as  amended.  Under  the  RRTC 
program,  awards  are  made  to 
institutions  of  higher  education,  or  to 
public  and  private  organizations, 
including  hidian  tribes  and  tribal 
organizations,  that  are  affiliated  with 
institutions  of  higher  education. 

RRTCs  conduct  programmatic 
muhidisciplinary,  and  synergistic 
research,  training,  and  information 
dissemination  in  designated  areas  of 
high  priority.  NIDRR's  regulations 
authorize  the  Secretary  to  establish 
research  priorities  by  reserving  funds  to 
support  particular  research  activities 
(see  34  CFR  352.32). 

In  the  1989  Appropriations  for  the 
Departments  of  Health  and  Human 
Services,  Labor,  and  Education  Act, 
(Pub.  L  100-436),  Congress  provided 
funds  for  an  RRTC  in  pediatric 
rehabilitation.  NIDRR  invites  public 
comment  on  the  merits  of  the  proposed 
priority,  including  suggested 
modifications  to  the  proposed  priority. 
The  publication  of  this  proposed  priority 
does  not  bind  the  Federal  Government 


to  fund  project*  in  these  areas,  except  as 
otherwise  directed  by  statute. 

A  program  of  Rehabilitation  Research 
and  Training  Centers  has  been   ^. 
established  to  conduct  coordinated  and.^ 
advanced  programs  of  rehabilitation 
research  and  to  provide  training  to 
rehabilitation  personnel  engaged  in 
research  or  the  provision  of  services. 
RRTCs  must  be  operated  in 
collaboration  with  institutions  of  higher 
education  and  must  be  associated  with 
rehabilitation  service  programs.  Each 
Center  conducts  a  synergistic  program 
of  research,  evaluation,  and  training 
activities  focused  on  a  particular 
rehabilitation  problem  area.  Each  Center 
is  encouraged  to  develop  practical 
applications  for  all  of  its  research 
findings.  Centers  generally  disseminate 
and  encourage  the  utilization  of  new 
rehabilitation  knowledge  through  such 
means  as  writing  and  publishing 
undergraduate  and  graduate  texts  and 
curricula  and  publishing  findings  in 
professional  journals.  AU  materials  that 
the  Centers  develop  for  dissemination 
and  training  must  be  accessible  to 
individuals  with  a  range  of 
handicapping  conditions.  RRTCs  also 
conduct  programs  of  in-service  training 
for  rehabilitation  practitioners, 
education  at  the  pre-doctoral  and  post- 
doctoral levels,  and  continuing 
education.  Each  RRTC  must  conduct  an 
interdiciplinary  program  of  training  in 
rehabilitation  research,  including 
training  in  research  methodology  and 
applied  research  experience,  that  will 
contribute  to  the  number  of  qualified 
researchers  working  in  the  area  of 
rehabilitation  research.  Centers  must 
also  conduct  state-of-the-art  studies  in 
relevant  aspects  of  their  priority  areas. 
Each  RRTC  must  also  provide  training  to 
individuals  with  disabilities  and  their 
families  in  managing  and  coping  with 
disabilities. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  RRTC  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  Continued  funding  depends  at 
all  times  on  satisfactory  performance 
and  accomplishment,  in  accordance 
with  the  provisions  of  34  CFR  75.253(a). 

Priority 

Rehabilitation  of  Infants,  Children,  and 
Youth  With  Disabilities  or  Chronic 
Illnesses 

One  of  the  landmark  studies  of 
children  with  special  needs,  the  Project 
on  the  Classification  of  Exceptional 
Children  sponsored  by  the  Department 
of  Health,  Education,  and  Welfare,  led 
to  the  publication  in  1975  of  The  Futures 
of  Children  by  the  late  Nicholas  Hobbs 


and  colleagues.  There  are  still  many 
priority  areas  set  forth  in  that  report  that 
have  not  been  addressed  adequately.  In 
addition,  new  research  issues 
concerning  psychosocial  development, 
sendee  delivery,  and  policy  have 
emerged  from  the  integration  of  infants, 
children,  and  adolescents  with 
disabiUties  and  chronic  illnesses  into 
their  communities. 

Policy  issues  include  aItemative»4o 
institutionalization  or  long-term  j      * 

hospitalization  for  children  whose 
families  cannot  care  for  them  physically 
or  financially,  and  age-appropriate, 
integrated  models  of  child  care  that  will 
enable  parents  of  children  with 
disabilities  or  chronic  illnesses  to 
continue  employment  or  to  have  respite 
services.  At  an  individual  level,  there  is 
a  need  for  studies  on  the  impact  of  a 
disability  or  chronic  illness  on  a  chUd's 
social  and  emotional  development  and 
on  the  efforts  of  schools  and  other 
institutions  to  prevent  the  development 
of  secondary  adjustment  problems  in 
these  children. 

NIDRR  expects  to  fund  a  Center  that 
will  focus  on  the  full  age  range  from 
birth  to  fifteen  years  and  will  conduct 
all  research  activities  in  integrated 
cooununity  settings.  Such  a  Center  must 
involve  older  children  with  disabilities 
or  chronic  illnesses  and  parents  of  such 
children  in  planning  and  evaluating  the 
research.  The  Center  must  provide  for 
collaborative  research  and  training 
among  at  least  three  geographically 
distributed  sites,  and  must  coordinate 
activities  with  other  relevant  RRTCs, 
Parent  Networks,  national  organizations 
representing  disability  concerns,  and 
University  Affiliated  Facilities.  An 
absolute  priority  is  proposed  for  an 
RRTC  to: 

•  Investigate  alternatives  to  long-term 
hospitalization  and  institutionalization 
for  children  in  families  that  are 
physically  and  financially  limited  in    . 
their  abilities  to  provide  care,  and 
develop  and  test  strategies  for  use  by 
State  and  other  agencies  to  implement 
alternative  solutions  that  will  promote 
the  psychosocial  development  of 
children  with  disabilities  and  chronic 
Ulnesses; 

•  Identify  and  evaluate  integrated, 
age-appropriate  models  of  child  care 
that  will  facilitate  normalized 
psychosocial  development  for  children 
and  youth  with  disabilities  and  chronic 
illnesses; 

•  Investigate  the  patterns  of  social 
and  emotional  development  in  children 
and  youth  with  different  clironic  illness 
or  disabilities; 

•  Develop  and  evaluate  appropriate 
interventions  to  promote  social  and 
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psychological  development  in  these 
children; 

•  Investigate  the  impact  of  disability 
and  chronic  illness  on  minority  children, 
particularly  as  they  affect  family 
attitudes  toward,  and  relationships  with. 
these  children  and  the  types  of  services 
these  children  receive,  and  develop 
culturally  sensitive  interventions  to 
enhance  the  psychosocial  development 
of  minority  children  with  disabilities 
and  chronic  illnesses; 


•  Develop  and  evaluate  strategies  to 
enable  older  children  and  adolescents 
with  disabilities  or  chronic  illnesses  to 
participate  effectively  in  goal-setting 
and  service  planning  decisions,  and 
develop  training  programs  for  service 
providers  as  well  as  for  youth 
themselves  that  will  enhance  the  role  of 
youth  in  these  processes;  and 

•  Identify,  develop,  and  evaluate 
curricula,  practices,  and  materials  used 
with  educators,  service  providers,  and 


parents  to  enhance  the  psychosocial 
development  of  children  and  youth  who 
have  disabilities  of  chronic  illnesses. 

Authority:  29  U.S.C.  762(b)(1) 

Dated:  November  22. 1988. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.133B.  National  Institute  on  Disability  and 
Rehabilitation  Research) 
Lauro  F.  Cavazos, 

Secretary  of  Education.  '    —- 

[FR  Doc.  89-174  Filed  1-4-89:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFflPwt1M 

[0P^-M14SO;  PAL  S8<»-«) 

Inlerifn  PoNcy  for  SuiflUno  AQents  on 
UripeSt  cxiensiOfi  or  roncy  siewiiieiii 


R  Environmental  Protection 
Agency  (EPA). 
ACTION:  Extension  of  policy  statement. 


;  This  document  announces 
that  EPA  is  extending  its  interim  policy 
regarding  the  use  of  sulfiting  agents  on 
grapes  until  a  tolerance  for  sulfur 
dioxide  residues  in  or  on  grapes  is 
established.  Elsewhere  in  this  issue  of 
the  Federal  Register,  EPA  is 
concurrently  proposing  that  a  tolerance 
of  10  parts  per  milUon  (ppm)  be 
established  for  sulfur  dioxide  residues 
on  grapes.  This  extension  will  allow  the 
continued  marketing  of  sulfite-treated 
grapes  until  a  Hnal  rule  is  issued. 
Vrecm/I  DATI:  January  5, 1989. 
ran  nurracii  mroiMiATiOM  contact: 
By  mail: 

Walter  C.  Francis,  Antimicrobial 
Program  Branch,  Registration  Division 
(TS-767C).  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 
Office  location  and  telephone  number 
Rm.  711,  Crystal  Mall  Building  No.  2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)-557-6e09. 


LBackground 

In  the  Federal  Register  of  December 
31, 1986  (51  FR  47240).  EPA  aaoeuncad 
ail  interhn  policy  requiring  that  each 
domestic  or  foreign  shipper  have  an 
acceptable  certiHcation  program  to 
ensure  that  residues  of  sulfltes 
(determined  as  sulfur  dioxide)  on  grapes 
be  below  the  current  level  of  detection 
under  the  modified  Monier-Williams 
procedure  (i.e.,  less  than  10  ppm)  when 
the  grapes  are  offered  for  entry  into  the 
United  States  or  are  otherwise 
introduced  into  interstate  commerce. 

EPA's  action  was  prompted  by  an 
announcement  by  the  Food  and  Drug 
Administration  (FDA)  in  the  Federal 
Registar  of  July  9, 1986  (51  FR  25021), 
that  the  use  of  sulfiting  agents  as 
preservatives  on  raw  fruits  and 
vegetables  served  or  sold  to  consumers 
was  no  longer  deemed  to  be  generally 
recognized  as  safe  (GRAS)  because 
some  individuals  experience  severe 
allergic  reactions  to  sulfite  residues  on 
food.  FDA's  action  did  not  affect  the  use 
of  sulfiting  agents  as  pesticides  on 


grapes  bocauoe  the  pesticidal  use  is 
within  EPA's  Jurisdiction. 

fa)  It^t  of  PDA's  action,  and  because 
EPA  no  longer  regarded  the  use  of 
sulfiting  agents  on  grapes  as  if  it  wera 
GRAS  (for  the  reasons  set  forth  by  FDA 
with  regard  to  preservative  uses),  and 
had  not  established  a  tolerance  for 
sulfite  residues  in  or  on  grapes,  EPA 
adopted  the  measiues  specified  in  tiie 
December  31, 1988  notice  to  protect 
sulfite-sensitive  individuals  until  a 
tolerance  or  some  other  appropriate 
clearance  could  be  established.  The 
interim  measures  were  effective 
December  31, 1986,  and  were  intended 
to  permit  shipment  of  sulfite-treated 
grapes  for  1  year. 

liie  interim  policy  was  amended  in 
the  Federal  Register  of  August  26, 1987 
(52  FR  32128),  to  permit  tagging  of 
individual  bunches  of  grapes  or 
placarding  at  the  retail  point  of  sale  of 
sulfite-treated  grapes  in  Ueu  of 
certification  that  grapes  do  not  contain 
detectable  sulfite  residues. 

"Hiis  action  was  talcen  because 
information  developed  by  the  California 
table  gra{)e  industry  indicates  significant 
cost  and  logistical  difficulties  associated 
with  the  California  certification 
program.  Furthermore,  evidence 
developed  by  the  California  table  grape 
industiy  at  that  time  indicates  that 
repeated  sulfite  treatment  during  long- 
term  storage  of  grapes  might  result  in 
detectable  sulfur  dioxide  residues  in  or 
on  the  grapes  (10  ppm  or  higher). 

In  its  August  26, 1987  notice,  EPA 
feouested  comments  on  the  interim 
policy  and  a  proposed  extension  of  this 
poUcy  until  May  1989.  Comments  were 
due  October  26. 1987.  On  October  26, 
1967,  EPA  extended  the  comment  period 
until  November  9. 1987  (52  FR  39917).  By 
the  closing  date,  EPA  had  received  271 
comments. 

No  commenter  supported  the 
placarding  option,  which  was  utilized 
sparingly,  if  at  all,  during  the  1987 
growing  season.  Reaction  to  the  tagging 
option  was  diverse,  drawing  the  largest 
number  of  comments.  While  no 
commenter  favored  tagging  as  a  long- 
term  solution,  many  believed  it  was  an 
appropriate  short-term  measure  until 
alternatives  to  current  sulfiting  practices 
could  be  evaluated  and  implemented. 
Other  commenters  were  opposed  to  the 
tagging  of  fresh  fruits  and  vegetables  in 
general. 

Many  commenters  argued  that  tagging 
only  40  percent  of  bunches  was 
insufficient,  misleading,  and  confusing 
to  grape  consumers.  Specifically,  they 
believed  that  the  tags  were  too  small, 
that  the  label  statement  did  not  contain 
strong  enough  language  to  alert  sulfite- 
sensitive  consumers,  and  that  the 


statement  should  be  placed  on  both 
sides  of  the  tag. 

Most  of  the  commenters  favored 
retention  of  the  certification  option  as  a 
short-term  measure  until  a  permanent 
tolerance  for  sulfur  dioxide  residues  in 
or  on  grapes  can  be  established.  Some 
commenters  suggested  that  certification 
be  the  only  available  option  and  that 
placarding  and  tagging  not  be 
considered  as  part  of  any  interim  or 
permanent  policy  established  for 
sulfiting  agents  on  grapes. 

As  a  result  of  these  comments  and  in 
consideration  of  the  difficulties 
associated  with  the  enforcement  of  a 
multiple  option  policy,  EPA  extended  its 
interim  policy  from  January  1, 1989  to 
December  31, 1988,  requiring  that  all 
sulfite-treated  grapes  shipped  during 
this  period  be  covered  by  an  approved 
certification  program  (52  FR  49411;  Dec 
31, 1987). 

n.  Extension  of  PoUcy 

Sulfiting  agents  have  been  used  for 
many  years  as  a  fungicide  on  grapes. 
Their  use  is  essential  to  the  domestic 
and  import  grape  industry  to  ensure  a 
year-round  grape  supply  for  the 
American  public.  At  the  same  time,  the 
use  of  sulfites  on  grapes  presents  a  risk 
to  sulfite-sensitive  individuals,  a  small 
segment  of  the  American  population. 
However,  EPA  beUeves  that  the  use  of 
sulfiting  agents  with  appropriate 
controls  will  not  present  an 
unreasonable  risk  to  this  sensitive 
population. 

During  the  past  year,  EPA  has 
evaluated  much  of  the  data  generated 
by  Chilean  exporters  and  California 
growers  through  their  certification 
programs.  These  data  indicate  that  a 
majority  of  shippers  can  maintain  sulfur 
dioxide  residues  in  or  on  grapes  below 
die  current  level  of  detection,  i.e.,  less 
than  10  ppm.  However,  data  provided  by 
FDA  indicate  that  if  sulfur  dioxide- 
releasing  pads  are  allowed  to  remain  in 
the  shipping  container  after  the 
containers  are  removed  from  the  retail 
store  refrigeration  facilities,  sulfur 
dioxide  residues  on  grapes  may  rise  to    . 
levels  greater  than  10  ppm. 

Pending  the  establishment  of  a 
permanent  tolerance  for  sulfur  dioxide 
residues  in  or  on  grapes,  EPA  beheves 
that  a  continuation  of  its  interim  policy, 
amended  to  include  labeling 
requirements  for  shipping  containers  of 
all  grapes  treated  with  sulfur  dioxide- 
releasing  pads,  is  appropriate  to  protect 
consumers  and  allow  the  continued  use 
of  sulfites  on  grapes. 

Until  a  tolerance  for  sulfur  dioxide 
residues  in  or  on  grapes  is  established, 
importers  and  domestic  producers  who 


ship  sulfite-treated  grapes  must  certify 
that  the  grapes  do  not  contain 
detectable  residues  of  sulfite 
(determined  as  sulfur  dioxide).  Sulfite 
residues  on  grapes  must  be  below  the 
current  level  of  detection  under  the 
modified  Monier-Williams  procedure, 
i.e.,  less  than  10  ppm,  when  the  grapes 
are  offered  for  entry  into  the  United 
States  or  are  otherwise  introduced  into 
interstate  commerce.  Grapes  that  are 
not  covered  by  an  approved  certification 
program  or  that  bear  detectable  sulfite 
residues  will  be  considered  adulterated 
and  subject  to  legal  action. 

Shipping  containers  of  both  foreign 
and  domestic  grapes  must  be  labeled  in 
accordance  with  the  provisions  of 
section  403(1)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act,  21  U.S.C.  343(1), 
which  require  shipping  containers  to  be 
labeled  when  a  raw  agricultural 
commodity  has  received  postharvest 
pesticide  treatment  \ 


Shipping  containers  of  grapes  treated 
with  sulfur  dioxide-releasing  pads  must 
be  labeled  as  follows: 

Remove  pad  from  the  container  at  least  2 
hours  before  display  of  the  grapes  or  after 
removal  of  container  from  retail  store 
refrigeration  facilities. 

If  the  pad  is  torn,  remove  pad  and  damaged 
grapes  or  any  grapes  with  visable  powder  of 
the  SOt  agent  and  hold  remainder  of 
contents  24  hours  before  displaying. 

Because  of  the  inherent  difficulties  in 
enforcing  a  multiple  option  policy  and 
because  of  a  lack  of  interest  by  the 
grower  community,  placarding  is  not 
considered  a  viable  alternative  to 
certification.  Similar  enforcement 
problems  are  associated  with  a  tagging 
option.  Moreover,  no  evidence  has  been 
submitted  to  EPA  which  would  indicate 
that  the  certification  requirements 
cannot  be  met  by  foreign  and  domestic 
grape  shippers.  Therefore,  tagging 


grapes  that  exceed  10  ppm  is  not  an 
option  under  the  policy,  as  extended. 

These  measures  are  a  continuation  of 
EPA's  December  1986  policy  to  permit 
shipment  of  sulfite-treated  grapes,  and 
this  policy  extension  is  effective  January 
1. 1989  until  a  permanent  tolerance  for 
sulfur  dioxide  residues  in  or  on  grapes  is 
established.  EPA  and  FDA  will  work 
jointly  to  assure  that  domestic  and 
foreign  grape  shippers  adhere  to  this 
policy. 

Cross  Reference 

Published  elsewhere  in  this  issue  of 
the  Federal  Register  is  a  proposed  rule 
(see  (PP  7E3473/P4761)  to  establish  a 
permanent  tolerance  for  residues  of 
sulfur  dioxide  on  grapes. 

Dated:  December  29, 1988. 
Dou^as  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  89-191  Filed  1-4-89:  &45  am] 

HLUNO  CODE  SSCft-JO-ll 


384 


FaderaJ  RagUtar  /  Vol.  54.  No.  3  /  Thursday.  January  5.  1989  /  Proposed  Rules 


ENVIRONMCHTAL  PflOTECTlON 
AQEMCY 

40CFRPAfmse 

(PP  7U473/P47a;  FRL  3802-6] 
PaaMclda  Tolaranoa  for  Sulfur  OtoxWa 

AOntev:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


;  This  document  proposes  to 
establish  a  tolerance  for  the  fungicide 
sulfur  dioxide  in  or  on  grapes.  Uvas 
Quahty  Packaging,  Inc.,  Snowden 
Enterprises,  Inc.,  Pnipac  International 
Corp.,  and  Quimica  Osku,  Ltda., 
requested  the  establishment  of 
maximum  permissible  levels  for  residues 
of  the  fungicide. 

DATI:  Comments  must  be  submitted  by 
February  &,  1980. 
ADOMSS:  Comments  should  be 
identified  by  the  document  control 
number  (PP  7E3473/P476)  and  sent,  in 
triplicate  if  possible,  by  mail  to:  Public 
Docket  and  Freedom  of  Information 
Section,  Field  Operations  Division  (TS- 
757C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  204«0. 

In  person,  deliver  comments  to:  Rm. 
246.  Crystal  Mall  Building  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  in  any 
comment  concerning  this  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  246  at  the 
address  given  above  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOn  FURTMIR  INPORMATIOM  CONTACT. 

By  mail:  Walter  C.  Francis,  Product 
Manager  (PM]  32.  Registration  Division 
{TS-767C).  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington,  DC 
20460. 

Office  location  and  telephone  number. 
Rm.  711,  Crystal  Mall  Building  No.  2, 
1921  fefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  557-3964. 

tUfiPLIMtNTAaV  infonmation:  On 
October  30, 1986,  EPA  received  a 


pesticide  petition  (7E3473]  from  Uvas 
Quality  Packaging,  Inc..  P.O.  Box  369, 
Antioch.  CA  94509.  Snowden 
Enterprises,  Inc.,  P.O.  Box  751,  Fresno. 
CA  93712,  Frupac  International  Corp., 
400  Market  St.,  Suite  500,  Philadelphia. 
PA  19106,  and  Quimica  Osku,  Ltda.,  853 
Agustinas  St.,  Office  No.  831.  Santiago, 
Chile  proposing  to  amend  40  CFR  Part 
180  by  establishing  a  tolerance  to  permit 
residues  of  the  fungicide  sulfur  dioxide 
in  or  on  grapes  at  20  parts  per  million 
(ppm). 

The  petitioners  subsequently 
amended  this  petition  proposing  to 
establish  a  tolerance  to  permit  residues 
of  sulfur  dioxide  in  or  on  grapes  at  10 
ppm,  the  current  level  of  detection 
determined  by  the  modified  Monier- 
WilUams  method  used  by  the  Food  and 
Drug  Administration  (FDA)  for  its 
enforcement  procedures. 

Submission  of  this  petition  was 
prompted  by  an  announcement  by  FDA 
in  the  Federal  Register  of  July  9, 1986  (51 
FR  25021)  that  the  use  of  sulfiting  agents 
as  preservatives  on  raw  fruits  and 
vegetables  served  or  sold  to  consumers 
was  no  longer  deemed  to  be  generally 
recognized  as  safe  (GRAS)  because 
some  individuals  experience  severe 
allergic  reactions  to  sulfite  residues  on 
food.  FDA's  action  did  not  affect  the  use 
of  sulfiting  agents  as  a  fungicide  on 
grapes  because  this  pesticidal  use  is 
under  FJ'A's  jurisdiction. 

In  light  of  FDA's  action,  and  because 
EPA  no  longer  regarded  the  use  of 
sulfiting  agents  on  grapes  as  it  it  were 
GRAS  (for  the  reasons  set  forth  by  FDA 
with  regard  to  preservative  uses)  and 
had  not  established  a  tolerance  for 
sulfite  residues  in  or  on  grapes,  EPA 
announced  in  the  Federal  Register  of 
December  31, 1986  (51  FR  47240)  an 
interim  policy  requiring  that  each 
foreign  or  domestic  shipper  have  an 
acceptable  certification  program  to 
ensure  that  residues  of  sulfites 
(determined  as  sulfur  dioxide)  on 
treated  grapes  were  below  the  current 
level  of  detection  under  the  modified 
Monier-Williams  procedure,  i.e.,  less 
than  10  ppm  when  the  grapes  were 
offered  for  entry  into  the  United  States 
or  were  otherwise  introduced  into 
interstate  commerce.  This  policy  was 
intended  to  allow  for  the  continued 
marketing  of  sulfite-treated  grapes  while 
the  residue  data  necessary  to  support 
the  tolerance  petition  were  being 
submitted. 

This  policy  was  subsequently 
amended  by  documents  published  in  the 
Federal  Register  of  August  26. 1987  (52 
FR  32128)  to  allow  for  short-term  tagging 
of  individual  bunches  of  grapes  and  of 
December  31, 1987  (52  FR  49411)  to 


allow  the  continuation  of  the 
certification  provisions  of  EPA's 
December  31, 1986  notice  for  the  1987- 
1988  grape  shipping  season.  These 
certification  provisions  will  remain  in 
effect  through  the  1986-1989  grape- 
shipping  season  until  a  permanent 
tolerance  for  sulfur  dioxide  residues  in 
or  on  grapes  is  established. 

In  its  July  9, 1988  Notice.  FDA 
concluded  that  the  use  of  sulfites  as 
preservatives  on  fruits  and  vegetables 
intended  to  be  served  raw  or  sold  raw  to 
consumers  poses  a  risk  to  that  discrete 
and  relatively  small  segment  of  the 
population  which  is  sulfite  sensitive. 
EPA  has  reviewed  the  data  evaluated  by 
FDA  pertaining  to  sulfite  sensitivity  that 
were  cited  in  the  Federal  Register  of 
August  14, 1985  (50  FR  32834).  and 
additi<mal  information  set  forth  in  the 
Federal  Register  of  July  9. 1986  (51  FR 
25012  and  25021),  and  agrees  with  the 
conclusions  reached  by  FDA  with 
respect  to  this  potential  adverse  effect 
to  individuals  who  are  sulfite  sensitive. 

Since  the  health  effect  of  concern  is 
sulfite  sensitivity,  no  additional  animal 
toxicity  data  are  required  under  40  CFR 
158.135  to  support  a  sulfur  dioxide 
tolerance.  If  EPA  receives  information 
indicating  health  concerns  other  than 
sulfite  sensitivity,  a  reevaluation  of  the 
toxicological  data  base  for  sultites  will 
be  undertaken. 

EPA  is  aware  that  there  may  be  some 
risks  to  sulfite-sensitive  individuals  from 
the  presence  of  low  levels  of  sulfites  in 
grapes;  however,  EPA  beheves  that 
establishing  a  tolerance  at  the  current 
level  of  detection,  10  ppm,  vn\l  minimize 
this  risk. 

During  the  past  year,  EPA  has 
evaluated  much  of  the  data  generated 
by  Chilean  exporters  and  California 
growers  through  their  certification 
programs.  These  data  indicate  that  a 
majority  of  shippers  can  maintain  sulfur 
dioxide  residues  at  or  below  10  ppm. 
Therefore,  the  Agency  is  establishing  a 
tolerance  at  the  10  ppm  limit  of 
detection. 

The  pesticide  is  useful  for  the 
purposes  of  this  tolerance  rule. 
Adequate  analytical  methodology 
(modified  Monier-Williams)  is  available 
for  enforcement  purposes.  EPA  does  not 
anticipate  that  sulfite  residues  in  grapes 
pomace  resulting  from  this  use  will 
cause  secondary  residues  in  meat  and 
milk.  Sulfite  residues  in  other 
commercially  available  feeds,  with 
residue  levels  significantly  higher  than 
in  grape  pomace,  have  produced  no 
secondary  residues  in  meat  and  milk. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  Part 
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180  would  protect  the  public  health.  It  is 
proposed,  therefore,  that  the  tolerance 
be  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fimgidde,  and  Rodenticide 
Act  as  amended,  which  contains  any  of 
the  ingredients  listed  herein,  may 
request  within  30  days  after  publication 
of  this  document  in  the  Federal  Register 
that  this  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act 

Elsewhere  in  this  issue  of  the  Federal 
Register,  in  the  rules  and  regulations 
section,  EPA  is  extending  its  interim 
poUcy  for  sulfiting  agents  on  grapes  (see 
{OPP-38145D1). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation:  All  written  comments 
filed  in  response  to  this  proposed  rule 
will  be  available  in  the  Product 
Manager's  office.  Registration  Division. 


at  the  address  given  above  from  9  a.m. 
to  4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

The  Office  of  Management  and  Budgef 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat  1164.  5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  estabUshing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Rej^ster  of  May 
4. 1981  (46  FR  24950). 

(Sec  406(e).  68  Stat  514  (21  U.S.C  346a(e)).) 
List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agriculture  commodities, 
Pesticides  and  pests. 

Dated:  December  29. 1988. 
Douglsa  O.  Campt 
Director.  Office  of  Pesticide  Programs. 

llierefore,  it  is  proposed  that  Chapter 


I  of  Title  W  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  ieO-(  AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Anthority:  21  U.S.C.  3468. 

2.  By  adding  new  {  180.444,  to  read  as 
follows: 

918a444    SuNurdloicklr.toteranccsfor 


A  tolerance  is  established  as  follows 
for  sulfite  residues  of  the  fungicide 
sulfw  dioxide  (determined  as  SOa)  in  or 
on  the  following  raw  agricultural 
commodity(ies): 


Commodities 


Grapes.  post-H.. 


Parts  per 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t)y  the  Superintendent  of  Documents. 
Prices  of  new  txx>k8  are  listed  In  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Aninuil  and  Plant  Haaltti  Inspection 
Service 

7  CFR  Part  318 

(Docket  No.  87-040] 

Use  of  irradiation  as  a  Quarantine 
Treatment  for  Fresh  Frutta  of  Papaya 
From  Hawaii 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


summary:  We  are  amending  the 
regulations  to  authorize  irradiation  as  a 
quarantine  treatment  for  papayas 
intended  for  movement  firam  the  State  of 
Hawaii  to  the  continental  United  States, 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands  of  the  United  States.  We  have 
determined  that  treating  papaya  fruit 
with  low  dose  gamma  radiation  is  an 
effective  quarantine  method  that  will 
help  prevent  introduction  of  the  oriental 
fruit  fly  [Dacus  dorsalis  (Hendel)], 
Mediterranean  fruit  fly  [Ceratitis 
capitata  (Wiedemann)],  and  melon  fly 
[Dacus  cucurbitae  (Coquillett)]  into  the 
above-named  areas.  This  rule  is 
warranted  to  provide  an  additional 
treatment  method  to  Hawaiian  papaya 
growers  who  ship  their  fruit  to  these 
areas. 
EFFECnvE  date:  February  6. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fons,  Acting  Chief,  Plant 
Protection  Methods  Development. 
APHIS,  USDA,  Room  228,  Federal 
Building,  Hyattsville,  Maryland  20782, 
(301)  436-6472. 

SUPPLEMENTARY  INFORMATION: 


'  Carica  papaya  L,  aUo  known  aa  papaw  or 
pawpaw. 


Background 

The  Hawaiian  Fruits  and  Vegetables 
regulations  (contained  in  7  CFR  Part  318 
and  referred  to  below  as  the  regulations) 
include  treatments  we  have  approved 
for  papayas  intended  for  shipment  from 
Hawaii  to  the  continental  United  States, 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands  of  the  United  States,  lliese 
treatments  are  necessary  because  of 
infestations  in  Hawaii  of  the  oriental 
fruit  fly  [Dacus  dorsalis  (Hendel)], 
Mediterranean  fruit  fly  [Ceratitis 
capitata  (Wiedemann)],  and  melon  fly 
[Dacus  cucurbitae  (Coquillett)].  The 
three  flies  together  are  sometimes 
referred  to  as  the  'Tri-fly  complex." 

On  January  5, 1987,  we  pubUshed  a 
proposal  in  the  Federal  Register  (52  FR 
292-296,  Docket  No.  85-395)  to  allow 
gamma  irradiation  of  papayas  as  an 
additional  quarantine  treatment  option, 
and  to  establish  a  protocol  for  carrying 
out  the  irradiation. 

We  solicited  comments  concerning  the 
proposal  for  60  days  ending  March  6. 
1987,  and  received  43  comments.  These 
comments  were  from  the  United  Fresh 
Fruits  and  Vegetable  Association,  the 
State  of  Hawaii  Department  of 
Agriculture,  the  Papaya  Administrative 
Committee,  organizations  commercially 
involved  in  product  irradiation,  faculty 
members  of  universities  in  Hawaii, 
citizens  groups,  and  private  individuals. 
The  comments  fell  into  three  categories: 
those  entirely  opposed  to  the  proposal 
(31  comments);  those  entirely  in  favor  of 
the  proposal  (seven  comments);  and 
those  in  favor  of  the  proposal  with  some 
changes  (five  comments). 

A  number  of  comments  that  were 
opposed  to  the  proposal  did  not  include 
arguments  to  support -their  opposition. 
The  remainder  of  the  comments  in 
opposition  addressed  the  following 
issues: 

(1)  Concern  over  cumulative  effect  of 
radiation  from  eating  irradiated  food. 
The  Food  and  Drug  Administration 
(FDA)  is  responsible  for  ensuring  that 
irradiated  foods  are  safe  and 
wholesome  for  human  consumption.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  on  the  other  hand,  is 
responsible  for  ensuring  that  irradiating 
papayas  as  a  quarantine  treatment  and 
allowing  their  shipment  does  not  pose  a 
significant  risk  to  agriculture  in  the 
United  States. 

In  the  Federal  Register  dated  February 
14. 1984  (49  FR  5713.  Docket  No.  81N- 


0004).  FDA  published  a  proposed  rule 
that  included  provisions  for  irradiation 
of  certain  foods,  if  the  irradiation  doses 
would  not  exceed  100  kilorads  fkrad) 
[150  Gray  (Gy)].  In  the  Federal  Register 
dated  April  18, 1986  (51  FR  13376, 
Docket  No.  81N-O0O4).  FDA  published  a 
final  rule  regarding  irradiation.  In  each 
of  the  documents,  FDA  discussed  the 
effect  on  human  health  of  eating 
irradiated  food.  In  its  proposed  rule, 
FDA  presented  findings  to  show  that 
irradiated  food  does  not  become 
radioactive.  In  the  final  rule,  FDA 
indicated  that  no  commenter  on  the 
proposed  rule  presented  any  evidence  to 
refute  those  findings. 

(2)  Concern  that  irradiating  papayas 
could  create  in  the  fruit  dangerous 
radiolytic products.  In  its  proposed  rule, 
FDA  demonstrated  that  chemical 
differences  between  irradiated  foods 
processed  at  less  than  100  krad  and 
nonirradiated  food  are  too  small  to 
affect  the  safety  of  the  food. 

(3)  Concern  that  the  maximum  level  of 
irradiation  FDA  has  approved  for 
irradiating  food  would  be  fatal  if 
directed  at  a  human.  In  its  final  rule, 
FDA  acknowledged  that  human 
exposure  to  doses  of  gamma  radiation 
much  lower  than  those  approved  for 
irradiating  food  would  be  lethal.  At 
issue,  however,  is  not  the  effect  of 
human  exposure  to  this  level  of 
radiation,  but  whether  irradiating  foods 
causes  those  foods  to  become 
unhealthful.  Under  this  final  rule, 
papayas,  not  humans,  will  be  exposed  to 
speci^ed  levels  of  radiation.  l 

(4)  Concern  that  certain  studies  seem 
to  show  that  animals  fed  irradiated  food 
have  abnormally  high  rates  of  testicular 
tumors,  kidney  disease,  death  in 
offspring,  lessened  life  spans,  and  an 
abnormal  increase  in  white  blood  cells. 
FDA.  in  its  final  rule,  addressed  each  of 
the  above  concerns,  except  the  one 
concerning  an  abnormal  increase  in 
white  blood  cells.  Commenters  on  the 
FDA  proposed  rule  cited  specific  studies 
that  the  commenters  said  showed  Unks 
between  irradiation  and  each  of  the 
above  conditions.  In  its  final  rule,  FDA 
cited  extensive  reviews  it  had  made  of 
each  of  the  studies  cited.  In  each  case, 
FDA  found  either  that  the  study  was 
flawed  or  that  the  commenter  had 
misinterpreted  the  results  of  the  study. 
In  each  case,  FDA  concluded  that 
concern  over  the  adverse  effects  was 
not  substantiated.  The  commenter  on 
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our  proposed  rule  who  was  concerned 
that  irradiated  food  might  cause  an 
abnormal  increase  in  white  blood  cells 
cited  no  studies  or  evidence  to  support 
that  concern,  and  we  are  not  aware  of 
any  studies  that  have  reached  that 
conclusion. 

(5)  Concern  that  irradiation  of  food 
can  produce  aflatoxin  contamination  in 
food.  Several  commenters  on  the  FDA 
proposed  rule  cited  a  series  of  studies 
that  they  said  showed  that  irradiation  of 
certain  foods  can  produce  aflatoxin 
contamination  of  those  foods.  In  its  flnal 
rule.  FDA  indicated  that,  upon  review,  it 
had  found  that  the  studies  referred  to 
did  not  replicate  actual  food  handling 
practices  and  that  it  has  no  evidence  to 
conclude  that  food  irradiated  and  stored 
under  normal  handling  practices  would 
show  increased  aflatoxin  production. 

(6)  Concern  that  pesticide  residues  in 
irradiated  fruit  could  become  altered. 
Based  on  its  own  studies,  FDA 
concluded  in  its  final  rule  document  that 
the  siun  of  all  radiotytic  products 
produced  by  irradiation  at  100  krad 
would  be  no  more  than  30  parts  per 
million  in  food  Therefore,  the 
cumulative  concentration  of  all 
radiolytic  products  from  a  pesticide 
residue  would  correspond  to  a 
concentration  of  less  than  30,000  times 
smaller  than  the  pesticide  residue  itself. 
Because  low  levels  of  pesticide  residues 
are  expected  in  food.  FDA  believes  that 
the  total  amount  of  radiolytic  products 
from  a  pesticide  chemical  that  might  be 
consumed  with  irradiated  foods  would 
be  virtually  nil.  FDA  therefore 
concluded  that  the  potential  toxicity  of 
each  radiolytic  product  from  a  pesticide 
chemical  residue  on  foods  would  be 
negligible  and  that  the  pesticide 
residues  do  not  pose  a  hazard  to  health. 

(7)  Request  that  more  testing  be  done 
concerning  the  long-term  effects  on 
humans  of  eating  irradiated  food.  In  21 
U3.C  321(s).  a  source  of  ratUation  is 
considered  to  be  a  "food  additive."  In  its 
final  r\ile.  FDA  indicated  that  one  of  its 
responsibilities  is  to  reduce  uncertainty 
about  the  safety  of  an  additive  to  the 
point  where  the  agency  can  reasonably 
conclude  that  no  harm  wrill  result  from 
the  additive's  proposed  use.  In  its  final 
rule.  FDA  indicates  that  it  "believes  that 
the  substantial  amount  of  available 
toxicological  information  supports  the 
conclusion  that  the  irradiation  of  food 
(as  set  forth  in  the  FDA  final  rule)  is 
safe."  FDA  therefore  concluded  that 
"there  is  no  basis  for  delaying  for 
decades  a  decision  to  regulate  food 
irradiation  to  conduct  the  type  of  study 
suggested  by  (commenters  on  the  FDA 
proposed  rule.)" 

(8)  Concern  that  irradiated  food  may 
suffer  a  reduction  in  vitamins  and  ■ 


minerals.  In  its  proposed  rule.  FDA 
discussed  the  possible  destruction  of 
nutrients  in  irradiated  food.  The  agency 
concluded  that  the  available  literature 
indicates  no  nutritional  differences 
between  unirradiated  food  and  food 
irradiated  at  levels  below  100  krad. 

(9)  Concern  that  insects  and  bacteria 
in  or  on  food  subjected  to  irradiation 
could  mutate  and  become  resistant  to 
irradiation.  In  response  to  a  conunent  on 
its  proposed  rule,  FDA  addressed  the 
concern  that  irradiation  could  cause 
mutant  bacteria.  Because  both  bacteria 
and  insects  are  highly  evolved 
organisms,  we  believe  FDA's  response 
can  be  extended  to  address  also  the 
potential  mutation  of  insects.  In  its  final 
rule,  FDA  writes: 

Mutants  produced  during  the  irradiation  of 
food  an  nsentially  the  same  as  those  that 
occur  naturally — the  only  real  difference  is  in 
the  rate  at  which  mutations  occur.  Radiation 
may  increase  the  frequency  of  mutations  and 
thereby  increase  the  bacteria  or  viruses  that 
would  occur  otherwise  through  natural 
evolutionary  processes.  However,  there  is  no 
reason  to  expiect  that  the  resulting  mutant 
would  be  different  or  more  virulent  than 
those  created  in  nature. 

Because  bacteria  are  highly  evolved 
organisms,  well  adapted  to  tlieir 
environment,  the  vast  majority  of  mutations 
would  tend  to  be  detrimental  for  the 
organisms.  Mutant  organisms  that  are  more 
radiant  resistant  than  their  parents  may 
survive  and  be  present  in  an  environment 
exposed  to  frequent  sublethal  doses  of 
radiation.  Such  radiation-resistant  bacteria, 
however,  would  be  a  problem  only  if 
irradiation  wrere  essential  to  produce  a  safe 
food.  This  is  not  the  case,  and  not  permitting 
the  use  of  food  irradiation  would  not  prevent 
such  a  problem  from  occurring. 

Furthermore,  the  agency  does  not  believe 
that  such  radiation-resistant  bacteria  or 
viruses,  if  they  were  produced,  would  be 
more  resistant  to  other  antibacterial  agents. 
Although  it  is  possible  that  specific 
conditions  and  indiscriminate  irradiation 
might  produce  mutants,  the  agency  conctndes 
mat  tlie  possibility  that  such  mutants  would 
be  more  virulent  or  mofe  harmful  is  remote. 

(10)  Concern  that  irradiation  reduces 
the  quality  of  citrus  and  other  foods 
subjected  to  irradiation.  One  conunenter 
on  our  proposed  rule  cited  three 
researdi  sources  that  indicated  (1) 
reduction  in  product  quaUty  m 
irradiated  dtrus  fruit;  (2)  a  need  for 
more  data  on  thiamine  loss  in  irradiated 
cereal  crops;  (3)  stimulation  of  ripening 
in  some  fruits,  with  an  accompanying 
stimulation  in  ethylene  production;  and 
(4)  irradiation  induced  changes  in  the 
beta-carotene  content  of  papaya. 

Because  the  first  two  quality  loss 
issues  cited  here  concern  foods  other 
than  papayas,  we  will  not  respond  to 
them  in  this  document  With  regard  to 
the  third  issue,  while  some  studies 


indicate  a  stimulation  of  ripening  in 
some  fruits,  studies  conducted  at  the 
University  of  Hawaii  and  elsewhere  ■ 
indicate  that  irradiation  of  papayas 
actually  delays  senescene  (aging)  of  that 
fruit.  The  study  cited  regarding  beta- 
carotene  showed  no  change  in  beta- 
carotene  content  in  papayas  that  were 
irradiated  at  the  levels  prescribed  in  the 
proposed  rule. 

(11)  Concern  that  the  irradiation  of 
fruit  is  not  economically  feasible.  This 
final  rule  is  intended  to  expand  the 
number  of  treatment  methods  available 
to  Hawaiian  papaya  growers  who  ship 
their  fruit  to  the  United  States  mainland 
and  territories.  Each  grower  has  the 
option  of  determining  whether  the 
irradiation  treatment  is  economically 
feasible,  and  has  the  option  of  using 
other  approved  treatment  methods. 

(12)  Concern  that  the  transport  of 
nuclear  materials  and  the  operation  of 
irradiation  facilities  would  pose 
environmental  dangers.  The  Nuclear 
Regulatory  Commission  (NRC)  is 
responsible  for  ensuring  that  irradiation 
facilities  are  constructed  and  operated 
in  a  safe  manner.  We  must  assume  that 
any  facility  approved  for  oper-ition  by 
NRC  will  meet  all  necessary  safety 
standards. 

(13)  Request  that  papayas  subjected 
to  irradiation  be  labeled  as  such  at  the 
retail  level  Recognizing  consumer 
interest  in  whether  food  has  been 
irradiated.  FDA  in  its  final  rule  requires 
that  the  wholesale  label  of  irradiated 
food  bear  either  the  statement  'Treated 
with  radiation,  do  not  irradiate  again." 
or  the  statement  'Treated  by  irradiation, 
do  not  irradiate  again."  FDA  further 
requires  that  a  retail  label  bear  a 
specified  logo  and  either  the  statement 
"treated  with  radiation."  or  the 
statement  "treated  by  irradiation." 

No  Changes  Based  on  Above  Comments 

No  arguments  were  raised  in  the 
comments  discussed  above  that  warrant 
abandonment  of  our  proposal  to  allow 
irradiation  of  papayas  as  a  quarantine 
treatment  Therefore,  we  are  making  no 
changes  as  a  result  of  those  comments. 

Comments  in  Favor  with  Suggested 
ModificatkNis 

Five  conunenters  were  in  favor  of  our 
proposed  rule  with  some  modifications. 

In  our  dociunent  of  January  5, 1967,  we 
proposed  to  require  that  an  indicator 
(label  dosimeter)  that  undergoes  a 
physical  or  chemical  change  when 


■  For  additional  information,  contact  Technology 
Analytii  and  Development  Staff.  PPQ.  APHIS. 
U80A.  Federal  Building.  Hyattsville.  Maryland 
20782. 
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exposed  to  radiation  would  have  to  be 
permanentiy  attached  to  each  carton  of 
papayas  and  remain  attached  while  in 
interstate  commerce.  One  commenter 
objected  to  that  proposed  requirement 
on  the  grounds  (1)  that  a  dosimeter  that 
visibly  changes  at  the  10-15  krad  dosage 
range  may  not  be  commennally 
available,  and  may  be  prohibitively 
expensive  if  it  does  bea>me  available: 
(2)  that  a  user  of  a  Hawaii  papaya 
irradiator  who  elects  to  use  a  50-100 
krad  dose  to  extend  the  market  life  of 
papayas  would  be  able  to  guarantee  that 
a  15  krad  dose  was  deUvered  to  the 
papayas,  even  without  a  dosimeter  (3) 
that  a  dosimeter  as  proposed  would  add 
nothing  of  value  over  and  above 
estabUshed  dose-mapping  procedures 
plus  constant  source  geometry,  and 
product  loading  conf^uration,  such  as 
are  already  being  carried  out  for 
medical  devices;  and  (4)  that  visual  or 
instrumental  observations  of  dosimeters 
on  exterior  individual  cartons  irradiated 
and  handled  as  full  pallet-loads  would 
probably  add  signiftcant  handling  and 
labor  costs,  with  no  real  gain  in 
information  value. 

We  do  not  agree  with  the  suggestion 
that  it  is  not  necessary  to  require  the  use 
of  a  dosimeter  to  indicate  that  papayas 
have  received  the  required  irradiation. 
There  is  no  evidence  to  suggest  that  a 
dosimeter  as  required  will  not  be 
commercially  available  to  aQ  users  of 
Hawaii  papaya  irradiators.  While 
standard  industry  procedures  may  help 
ensure  that  papayas  have  been 
irradiated,  there  is  no  way  to  visually  or 
chemically  anfdyze  a  papaya  to 
guarantee  that  it  has  been  irradiated. 
Similary,  while  increased  dosages  to 
extend  mariiet  life  may  impbcitiy  ensure 
dosages  of  at  least  15  krad  in  some 
cases,  the  only  guarantee  that  irradiated 
papayas  have  received  a  15  krad  dosage 
in  all  cases  is  to  require  a  device  that 
indicates  the  dosage  received.  Any 
expense  to  a  marketer  related  to 
purchasing,  applying,  and  readii^  the 
dosimeters  would  have  to  be  factored 
into  a  marketer's  analysis  of  whether 
the  irradiation  treatment  option  is 
preferable  to  other  treatments  currently 
allowed.  However,  we  agree  that  if  a 
pallet-load  of  papayas  remains  intact 
from  the  time  it  is  irradiated  until  it 
leaves  Hawaii,  with  no  cartons  added  or 
removed  from  the  pallet-load  during  that 
time,  it  would  not  be  necessary  to  attach 
a  dosimeter  to  each  carton.  A  minimum 
of  two  dosimeters  attached  to  the  paUet- 
load,  on  opposite  sides  of  ^  pallet- 
load,  would  be  sufficient  to  indicate 
whether  the  product  has  received  the 
required  radiation.  Therefore,  we  are 
including  such  a  provision  in  this  final 


rule.  To  ensure  that  the  pallet-loads 
remain  intact,  we  are  requiring  that  they 
be  wrapped  in  one  of  the  following  ways 
and  remain  so  wrapped  until  they  leave 
HawaiL  (1)  With  po^ethylene  sheet 
wrap;  (2)  with  net  wrapping;  or  (3)  with 
strapping  so  that  each  carton  on  an 
out^de  row  of  the  pallet-load  is 
constrained  by  a  metal  or  plastic  wrap. 
A  second  commenter  objected  to  our 
specifjring  a  "label  dosimeter"  on  the 
grounds  that  it  implied  the  required  use 
of  a  specific  type  of  dosimeter,  when 
other  dosimeters  may  work  as  well  or 
better  in  the  food  irradiation  arena  and 
may  have  a  longer  history  of  use.  We  do 
not  intend  to  limit  a  marketer  to  using 
any  specified  type  of  dosimeter,  as  long 
as  the  one  chosen  can  be  affixed  to  a 
carton  or  pallet-load  of  cartons  and  can 
reliably  indicate  that  the  carton  or  pallet 
load  has  been  irradiated  at  15  krad.  For 
this  reason,  we  are  deleting  our 
reference  to  the  term  "label  dosimeter" 
in  the  final  rule  and  are  referring  instead 
to  "a  dose  indicator  that  can 
demonstrate  irradiation  of  a  minimum  of 
15  krad." 

One  conunenter  objected  to  the 
wording  of  our  requirement  that  an 
irradiation  treatment  facility  be 
constructed  so  as  to  provide  physically 
separate  locations  for  treated  and 
untreated  fruit.  The  commenter 
suggested  that  a  barrier  should  provide 
physical  separation  to  prevent 
inadvertent  mixing  of  treated  and 
untreated  fruit  only  during  storage 
periods  at  the  fadHty.  The  commenter 
reasoned  that  cartons  that  travel  on  a 
conveying  mechanism  conveyor  could 
pass  through  areas  that  would  otherwise 
be  separated,  provided  that  the 
conveying  mechanism  could  receive  the 
product  only  from  the  incoming  area  of 
the  warehouse  and  that  the  product 
could  leave  the  conveying  mechanism 
only  on  the  outgoing  area  of  the 
warehouse.  We  recognize  that  it  is  likely 
that  some  irradiation  facilities  will  be 
constructed  to  aDow  for  multiple  trips  of 
the  same  cartons  through  the  irradiation 
chamber.  In  those  cases,  treated  cartons 
might  transit  areas  where  untreated 
cartons  are  present  in  order  to  reenter 
the  irradiation  chamber.  If  the  conveyor 
system  is  set  up  to  ensure  that  treated 
and  untreated  cartons  cannot  be 
coDuningled  in  a  transit  area,  there 
would  be  virtually  no  risk  of  untreated 
papayas  inadvertently  being  shipped 
from  the  warehouse.  Therefore,  we  are 
providing  in  this  final  rule  that  an 
irradiation  facility  must  be  constructed 
to  provide  physically  separate  locations 
for  treated  and  untreated  fruit  except 
that  fruit  traveling  by  conveyor  directly 
into  the  iiradiatioo  diamber  may  pass 


through  an  area  that  would  otherwise  be 
separated. 

Two  commenters  agreed  %vith  our 
proposal  to  allow  irradiation  as  a 
quarantine  treatment  of  papayas  from 
Hawaii,  but  suggested  that  irradiation 
treatment  be  extended  to  apply  as  well 
to  other  specified  fruits  and  vegetables. 
Although  it  is  our  intent  to  expand 
irradiation  as  an  allowable  quarantine 
treatment  to  other  fruits  and  vegetables, 
we  are  limiting  the  use  of  irradiation  to 
papayas  at  this  time.  APHlS's 
responsibility  is  to  implement 
treatments  as  recommended  to  us  by  the 
Agricultural  Research  Service  (ARS)  of 
the  United  States  Department  of 
Agriculture.  Currently.  ARS  is 
examining  the  feasibility  of  using 
irradiation  as  a  quarantine  treatment  for 
frwts  and  vegetables  other  than 
papayas,  but  has  not  yet  recommended 
the  treatment  for  anything  other  than 
papayas. 

One  commenter  suggested  that  we 
raise  the  minimum  dosage  of  radiation 
for  papayas  from  15  krad  to  28  krad  At 
15  krad.  any  fruit  fly  larvae  that  emerge 
as  adults  would  have  crumpled  wings 
and  be  incapable  of  flight  and  therefore 
be  incapable  of  spreading.  The 
commenter  suggested  that  a  dosage  of 
28  krad  would  ensure  that  no  fruit  fly 
larvae  would  even  emerge  from  eggs, 
and  the  percentage  of  marketable  fruit 
would  thus  be  increased.  We  are  mayipg 
no  changes  based  on  this  comment  Our 
responsibility  is  to  prevent  the  spread  of 
pests,  and  our  policy  has  been  to  do  so 
with  treatments  using  the  minimum 
dosage  necessary.  By  requiring  a 
minimum  dosage  of  15  krad.  we  arc 
preventing  emergence  of  fruit  flies 
capable  of  r^roduction.  and  are  thus 
satisfying  the  quarantine  requirements. 
Requiring  a  level  of  irradiation  higher 
than  15  krad  would  demand  that 
papayas  be  irradiated  for  longer  periods 
of  time.  This  would  involve  greater 
expense  to  the  industry,  with  nc 
increase  in  protection  against  pests.  If 
members  of  the  industry  decide  that 
irradiation  at  28  krad  is  commercially 
more  desirable  than  irradiation  at  15 
krad.  they  are  free  to  use  the  higher 
levels. 

Comments  That  Addressed 
Supptemantary  faiforniation 

The  above  OMnments  addressed 
provisions  we  specifically  induded  in 
the  regulation  portion  of  our  proposed 
rule  document  Additionally,  several 
commenters  addressed  items  that  we 
did  not  specifically  include  in  the 
proposed  regulations,  but  that  were 
induded  in  the  supplementary 
information  in  the  preamble  of  our 
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document  Because  the  preamble 
embodies  our  intent  with  regard  to  the 
proposed  reguiatioru,  it  is  appropriate 
for  us  to  adoress  comments  concerning 
that  preamble  material,  and  to  make 
changes  as  necessary  in  the  final  rule  to 
reflect  comments  on  the  preamble 
material.  Additionally,  we  are  including 
certain  material  in  the  final  rule  that 
was  specified  in  the  proposed  rule 
preamble  but  not  in  the  proposed  rule 
itself. 

In  our  preamble  material,  we  specified 
that  to  be  approved,  an  irradiation 
facility  must  provide  an  automatic 
system,  such  as  a  conveyor  system,  to 
move  papayas  through  the  irradiation 
chamber.  We  indicated  that  the 
automatic  system  must  be  failsafe  in  the 
sense  that  once  the  commodity  enters 
the  irradiation  chamber,  it  will  pass 
through  at  a  predicted  speed,  will  not  be 
able  to  exit  without  receiving  the 
required  treatment  and  will  not  be  able 
to  return  to  the  incoming  area. 

Two  commenters  suggested  that 
alternative  methods  of  moving  papayas 
into  and  out  of  the  irradiation  chamber, 
such  as  a  "batch"  system,  would  work 
just  as  well  as  an  automatic  conveyor 
system.  Upon  review  of  the  comments, 
we  believe  that  it  is  not  necessary  to 
specify  an  automatic  conveyor  system  to 
ensure  the  prescribed  irradiation  of 
papayas.  Because  we  are  requiring 
either  that  a  dosimeter  be  attached  to 
each  carton  or  that  two  dosimeters  be 
attached  to  each  intact-pallet  load  of 
cartons,  we  can  accurately  determine 
whether  the  fruit  has  received  the 
necessary  dosage. 

One  commenter  objected  to  the 
provision  specified  in  the  summary  to 
our  proposed  rule  that  irradiation  be 
applied  so  that  the  absorbed  dose  is  no 
less  than  15  krad  in  a  single  treatment 
This  commenter  suggested  that  the  term 
"single  treatment"  should  not  preclude 
product  repositioning  or  transfer 
operations  in  between  sequential  trips 
through  the  irradiator.  The  conmienter 
stated  that  some  irradiation  conveyance 
systems  that  are  currently  in  use  in  the 
medical  products  industry  operate  so 
that  (1)  the  carrier  makes  one  complete 
trip  through  the  irradiator,  (2)  some  of 
the  product  is  removed  and  held  for 
shipping,  (3)  the  remaining  product  is 
either  automatically  or  manually 
repositioned  in  the  same  or  different 
carrier.  (4)  some  new  product  is  placed 
in  the  carrier,  and  (5)  the  process  is 
repeated. 

We  recognize  that  some  irradiation 
facilities  may  choose  to  apply  the 
prescribed  irradiation  by  means  of 
sequential  passes  through  an  irradiation 
chamber.  Such  a  system  is  an  effective 
method  of  exposing  papayas  to  the 


required  minimum  of  15  krad. 
Consequently,  we  are  not  including  the 

Cse  "in  a  singla  treatment"  in  the 
rule. 

One  commenter  objected  to  the 
provision  in  the  supplementary 
information  that  one  of  our  inspectors 
must  be  notified  before  such  treatment 
The  commenter  said  (1)  that  the  term 
"each  treatment"  is  vague:  and  (2)  that 
any  notification  of  our  inspectors  would 
be  unnecessary.  The  commenter 
indicated  that  some  medical  product 
irradiation  facilities  have  the  authority 
to  start  up  or  close  down  a  facility  at 
their  discretion,  without  relying  on 
permission  from  the  FDA. 

Because  we  agree  that  the  term  "each 
treatment"  could  be  interpreted  several 
ways,  we  are  amending  the  final  rule  to 
clarify  our  intent  In  the  case  of  a  facility 
that  operates  continuously,  we  are 
requiring  that  the  operator  of  the  facility 
notify  us  at  least  24  hours  before  each 
day  the  facility  will  operate.  The 
operator  of  a  facility  that  operates  only 
periodically  must  notify  us,  at  least  24 
hours  before  irradiation  treatment  is  to 
be  started,  of  the  hours  during  which  it 
will  take  place.  A  footnote  (footnote  3) 
has  been  added  to  indicate  where 
information  can  be  obtained  for 
contacting  local  APHIS  offices.  In  noting 
that  facilities  for  irradiation  of  medical 
products  do  not  rely  on  FDA  approval 
for  each  start-up,  the  commenter 
erroneously  concluded  that  we  were 
proposing  to  require  APHIS  approval 
each  time  irradiation  treatment 
conunences.  We  will  leave  the 
scheduling  of  treatments  to  the 
operators  of  facilities,  and  we  are 
requiring  notification  to  allow  us  to  be 
present  to  monitor  these  treatments. 

Several  commenters  expressed 
concern  regarding  our  proposal  that 
each  carton  of  papayas  be  stamped 
'Treated  USDA.  APHIS."  In  our 
proposal,  we  specified  that  this  stamp 
would  have  to  be  appUed  after 
treatment  The  commenters  stated  that 
requiring  each  carton  to  be  stamped 
would  require  either  that  all  pallet-loads 
of  cartons  be  broken  down,  or  that  some 
new  configiu'ation  of  stacking  on  pallets 
be  devised  to  allow  a  stamper  access  to 
each  carton. 

One  commenter  suggested,  as  a  way 
of  solving  the  palletization  problem,  that 
each  carton  earmarked  for  irradiation  be 
stamped  as  it  comes  o^  the  packing  line, 
before  irradiation.  The  commenter 
suggested  that  the  carton  then  be 
followed  with  appropriate  quality 
control  and  documentation  to  ensure 
that  it  was  actually  irradiated.  We  are 
making  no  changes  based  on  the 
suggestion  that  cartons  be  stamped 
before  irradiation.  We  do  not  believe 


that  stamping  cartons  of  papayas  before 
irradiation  would  ensure  that  the 
cartons  actually  received  the  treatment 
indicated  by  the  stamp.  However,  with 
regard  to  the  problem  of  palletization,  as 
we  stated  above,  we  are  establishing 
dosimeter  requirements  for  pallet-loads 
of  papayas  that  remain  intact  from  the 
time  they  are  irradiated  until  they  leave 
Hawaii.  If  those  pallet-loads  are 
wrapped  as  specified  above  in  our 
discussion  of  dosimeters,  we  will  allow 
them  to  move  from  Hawaii  without  each 
carton  being  stamped,  as  long  as  a  label 
bearing  the  impression,  'Treated  USDA, 
APHIS,"  is  affixed  to  the  pallet-load  and 
remains  attached  until  the  pallet-load 
leaves  Hawaii.  The  impression  on  the 
label  will  have  to  measure  at  least  4  x  11 
in^es  to  ensure  ready  visibility. 

Approval  of  Facilities 

We  are  including  in  this  final  rule 
procedures  regarding  approval  of  a 
papaya  irradiation  facility,  and 
procedures  regarding  denial  or 
withdrawal  of  approval.  We  are  adding 
these  provisions  to  make  clear  to  the 
public  internal  agency  policy  regarding 
these  areas. 

Miscellaneous 

We  are  making  several 
nonsubstantive  editorial  and  paragraph 
designation  changes  in  the  final  rule  for 
purposes  of  clarity,  including  the 
placement  of  all  requirements  regarding 
recordkeeping  into  {  3iai3-4g(b)(10)- 
We  are  also  redesignating  current 
§  318.13-4g  as  §  318.13-4h. 

AdditionaUy,  we  are  adding  language 
to  clarify  that  "normal  business  hoiuv," 
as  referred  to  in  {  31&13-4g(a)(10), 
constitute  the  period  between  S.'OO  a.m. 
and  4:30  p.m.,  Monday  through 
Saturday,  except  holidays.  We  are  also 
adding  an  address  in  a  footnote  to 
indicate  where  to  send  requests  for 
approval  of  cartons  for  use  in  shipping 
irradiated  papayas. 

Additionally,  we  have  replaced  the 
term  "Deputy  Administrator"  wherever 
it  appeared  in  the  proposal  with  the 
term  "Administrator,"  and  have 
replaced  the  term  "Plant  Protection  and 
Quarantine"  wherever  it  appeared  in  the 
proposal  with  the  term  "Animal  and 
Plant  Health  Inspection  Service."  We 
have  made  these  changes  to  reflect 
internal  agency  policy.  We  have  also 
added  a  definition  of  the  term 
"Administrator,"  and  have  placed  the 
definitions  in  (  318.13-1  in  alphabetical 
order. 
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Ex«cutiv«  Older  122tl  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  action  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  expands  tf»e  number  of 
quarantine  treatment  methods  available 
to  Hawaiian  papaya  growers  who  ship 
their  fhiit  to  other  parts  of  the  United 
States.  It  places  no  new  restrictions  on 
these  growers. 

Until  this  rule  becomes  efi'ective,  there 
are  only  two  approved  treatments 
availaUe  for  Hawaiian  papayas.  These 
treatments  are  normally  appUed  by  the 
exporter  or  packer  at  his  or  her  premises 
under  compliance  agreement  or  under 
APHIS  supervision. 

Because  of  the  anticipated 
construction  costs  of  an  irradiation 
facility,  as  well  as  high  operating  costs, 
an  independently  operated  facility  is 
likely  to  be  constructed.  This  facility 
could  provide  service  to  any  or  all 
papaya  exporters.  Also,  because  of  the 
high  costs  of  building  and  operating  the 
facility,  the  final  cost  of  treating  the 
papayas  will  likely  be  higher  than  with 
the  treatments  currently  being  used.  We 
cannot  determine  with  certainty 
whether  the  quality  of  the  irradiated 
papayas  or  any  increase  in  shelf  Hfe  will 
offset  the  increased  treatment  costs. 
However,  exporters  will  still  have  the 
option  of  using  the  less  expensive 
double  dip  treatment  of  vapor  heat 
treatment  if  they  choose. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reductioa  Act 

While  this  rule  requires  records  to  be 
made  available  for  inspection,  this 
imposes  no  new  recordkeeping 
requirements  on  papaya  shippers  who 
would  use  irradiation  treatment.  The 
FDA's  final  rule  requires  that  records  of 
irradiation  treatments  be  kept  and  made 


available  to  FDA.  This  is  necessary 
because  no  chemical  or  physical  method 
now  exists  for  assaying  how  mtich 
radiation  a  food  has  received.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.),  the  information  collection 
provisions  that  are  included  in  this  rule 
under  {  318.13-4g  have  aheady  been 
approved  for  the  FDA  final  rule  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  given  the  OMB 
control  number  0910-0186. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  we  have  submitted  the  information 
collection  provisions  in  this  rule  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  You  may  send 
written  comments  on  these  provisions  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  APHIS.  Washington.  DC  20503. 
Please  send  a  copy  of  your  comments  to 
Helene  R.  Wright  Director,  Regulatory 
Analysis  and  Development  Policy  and 
Program  Development  Animal  and 
Plant  Health  Inspection  Service,  United 
States  Department  of  Agriculture.  Room 
866,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  2078^ 

National  Envitoomental  PoHcy  Act 

We  have  completed  an  environmental 
assessment  regarding  this  rule.  A  notice 
regarding  the  conclusions  of  the 
environmental  assessment  appears  in 
the  "Notices"  section  of  this  issue  of  the 
Federal  Register,  under  the  heading 
"Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Low 
Dosage  Gamma  Radiation  of  Papayas." 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10i)25  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials  (See  7  CFR  Part 
3015,  Subpart  V). 

List  of  Subjects  in  7  CFR  Part  31S 

Agricultiu'al  commodities.  Fruit 
Guam,  Hawaii,  Papayas,  Plant  diseases. 
Plant  pests.  Plants  (agriculture),  Puerto 
Rico,  Quarantine,  Transportation,  Virgin 
Islands. 

Accordingly,  7  CFR  Part  318  is 
amended  as  follows: 

PART  318— HAWAIIAN  AND 
TERRITORML  OUARAKHNE  NOTICES 

1.  The  authority  dtation  for  Part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C  ISOdd.  150e«,  TSOff.  151- 
187;  7  CFR  il7.  2J1,  371.2(c). 


2.  In  S  318.13-1,  the  paragraph 
designations  are  removed;  the 
definitions  are  placed  in  alphabetical 
order  and  the  following  definition  is 
added  in  alphabetical  order  to  read  as 
follows: 


S  318.13-1 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service.  United  States  Department  of 
Agriculture,  or  any  other  empk)yee  of 
the  Animal  and  Plant  Health  Inspection 
Service  to  whom  authority  has  been  or 
may  be  Jjlegated  to  act  in  the 
Administrator's  stead. 


§318.13-49    lRMlMi9MtMlas§31«.t3- 
4h) 

3.  Section  318.13-4g  is  redesignated  as 
S  318.1 3-4h. 


§318.13-13    (AoMndad) 

4.  In  §  318.13-13.  footnotes  "4"  and 
"5",  and  the  references  to  those 
footnotes,  are  redesignated  as  "7**  and 
"8"  respectively. 

§318.13-5    lAmandad] 

5.  hi  J  318.13-5,  footnote  •*3*',  and  the 
reference  to  that  footnote,  is 
redesignated  as  "8". 


§318.13-4h    (AnwndMf) 

6.  In  newly  redesignated  §  318.13-4h. 
footnote  "2",  and  the  reference  to  that 
footnote,  is  redesignated  as  "5". 

7.  A  new  §  318.13-4g  is  added  to  read 
as  follows: 

§318.13-4g    AdwWatitty  Insfcucttow 


tar 


(a)  Approved  irradiation  treatment 
The  Administrator  hereby  approves 
irradiation,  carried  out  in  accordance 
with  the  provisions  of  this  section,  as  a 
treatment  for  papayas.  Papayas  treated 
and  handled  as  provided  in  this  section 
may  be  certified  for  movement  from 
Hawaii. 

(b)  Conditions  for  certification. 
Irradiated  papayas  may  be  certified  for 
movement  from  Hawaii  only  if  the 
following  conditions  are  met 

(1)  Location.  The  irradiatioB  treatment 
is  carried  out  in  Hawaii. 

(2)  Approved  facility.  The  irradiation 
treatment  facility  and  treatment  protocol 
are  approved  by  the  Animal  and  Plant 
Health  Inspection  Service,  bi  order  to  be 
approved,  a  facility  must  meet  the 
following  conditions: 

(i)  Be  capable  of  administering  a 
minimum  absorbed  ionizing  radiation 
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dose  of  15  kilorads  (150  Gray)  to  the 
papayas.* 

(ii)  Be  constructed  so  as  to  provide 
physically  separate  locations  for  treated 
and  untreated  fruit  except  that  fruit 
traveling  by  conveyor  directly  into  the 
irradiation  chaoiber  may  pass  through 
an  area  that  would  otherwise  be 
separated.  The  locations  must  be 
separated  by  a  permanent  physical 
barrier  such  as  a  wall  or  chain  link 
fence  six  or  more  feet  high  to  prevent 
transfer  of  cartons. 

(iii)  Complete  a  compliance  agreement 
with  the  Animal  and  Plant  Health 
Inspection  Service  as  provided  in 
i  3l&l»-4(d]  of  this  subpart 

(3)  Treatment  monitoring.  Treatment 
is  carried  out  under  the  monitoring  of  an 
inspector.  This  monitoring  will  include 
inspection  of  treatment  records  and 
unannounced  inspectional  visits  to  the 
facility  by  an  inspector.  Facilities  that 
carry  out  continual  irradiation 
operations  must  notify  an  inspector  at 
least  24  hours  before  the  date  of 
operations.*  Facilities  that  carry  out 
periodic  irradiation  operations  must 
notify  an  inspector  of  scheduled 
operations  at  least  24  hours  before 
scheduled  operations.' 

(4)  Packaging.  Papayas  are  packaged 
in  cartons  approved  by  the 
Administrator.*  The  cartons  must  have 
no  openings  that  will  allow  the  entry  of 
fruit  flies  and  must  be  sealed  with  seals 
that  will  visually  indicate  if  the  cartons 
have  been  opened.  They  may  be 
constructed  of  any  material  that 
prevents  the  entry  of  fruit  flies  and 
prevents  oviposition  by  fruit  flies  into 
the  fruit  in  the  carton. 

(5)  Dosage.  Papayas  receive  a 
minimum  absorbed  ionizing  radiation 
dose  of  IS  kilorads  (150  Gray).* 

(6)  Dose  Indicator.  One  of  l^e 
following  conditions  is  met 

(i)  A  dose  indicator  that  can 
demonstrate  irradiation  of  a  minimum  of 
15  krad  and  that  undergoes  a  physical  or 
chemical  change  during  irradiation  is 
attached  to  each  carton  of  papayas 
before  treatment  and  remains  attached 
while  in  interstate  commerce;  or 

(ii)  A  minimum  of  two  dose  indicators 
as  described  in  paragraph  (b)(6)(i)  of 


*  The  maximum  absorbed  ioniziiig  radiation  dose 
and  the  irradiation  of  food  i*  regulated  by  the  Food 
and  Drug  Administration  under  Zl  CFR  F^rt  179. 

*  Inspectors  are  assigned  to  local  ofTices  of  the 
Animal  and  Plant  Health  Inspection  Service,  which 
are  listed  in  telephone  directories.  The  addresses 
and  phone  numbers  of  local  ofTices  may  also  be 
obtained  from  Plant  Protection  and  Quarantine. 
Animal  and  Ptant  Health  Inspection  Service. 
Federal  Building.  Hyattsville.  MD  20782. 

*  Send  requests  for  approval  of  cartons,  together 
with  a  sample  carton,  to  Plant  Protection  and 
Quarantine,  Animal  and  nani  Health  Inspection 
Sank*.  FedermI  Biiildii«.  HyattsvlUe.  MD  20782. 


this  section  are  attached  to  opposite 
sides  of  a  pallet-load  of  cartons  of 
papayas  before  treatment  and  remain 
attached  while  in  interstate  commerce. 
The  pallet-load  must  be  wrapped,  from 
the  time  it  leaves  the  irradiation  facility 
until  it  leaves  Hawaii,  in  one  of  the 
following  ways: 

(A)  With  polyethylene  sheet  wrap: 

(B)  With  net  wrapping:  or 

(C)  With  strapping  so  that  each  carion 
on  an  outside  row  of  the  pallet  load  is 
constrained  by  a  metal  or  plastic  strap. 

(7)  Treated  stamp.  Each  container  of 
irradiated  papayas  that  is  not  part  of  a 
pallet-load  as  specified  in  paragraph 
(b)(6)(ii)  of  this  section  is  identified  with 
the  stamped  impression  "Treated— 
USDA.  APHIS".  The  impression  must 
measure  at  least  1.5  x  2.5  inches  and 
must  be  applied  after  treatment  and 
before  the  carton  leaves  the  irradiation 
facility. 

(8)  Labeling  of  pallet  loads.  Each 
pallet-load  of  irradiated  papayas  that  is 
wrapped  according  to  paragraph 
(b)(6)(ii)  of  this  section  is  identified  with 
a  label  bearing  the  impression 
•Treated— USDA,  APHIS."  The 
impression  must  measure  at  least  4  x  11 
inches  and  must  be  affixed  to  the 
product  after  irradiation  and  before  the 
pallet-load  leaves  the  irradiation 
facility. 

(9)  Certification  for  movement 
Papayas  treated  in  accordance  with  this 
subpart  are  certified  for  movement  from 
Hawaii  in  accordance  with  {  3iai3-'4(b) 
of  this  part 

(10)  Records.  Records  or  invoices  for 
each  treated  lot  are  made  available  for 
inspection  by  an  inspector  during 
normal  business  hoius.  (8.O0  a.m.  to  4:30 
p.m.,  Monday  through  Saturday,  except 
holidays.)  A  papaya  irradiation 
processor  must  maintain  records  as 
specified  in  this  section  for  a  period  of 
time  that  exceeds  the  shelf  life  of  the 
irradiated  food  product  by  1  year,  and 
must  make  these  records  available  for 
inspection  by  an  inspector.  These 
records  must  Include  the  lot 
identification,  scheduled  process, 
evidence  of  compliance  with  the 
scheduled  process,  ionizing  energy 
source,  source  calibration,  dosimetry, 
dose  distribution  in  the  product  and  the 
date  of  irradiation. 

(c)  Request  for  approval  and 
inspection  of  facility.  Persons  requesting 
approval  of  a  papaya  irradiation 
treatment  facility  and  treatment  protocol 
must  submit  the  request  for  approval  in 
writing  to  the  Administrator,  c/o 
Science  and  Technology,  APHIS.  USDA. 
Room  22a  Federal  Building.  8505 
Belcrest  Road.  HyatUville,  MD  20782. 
Before  the  Administrator  determines 
whether  a  papaya  irradiation  facility  is 


eligible  for  approval,  an  inspector  will 
make  a  personal  inspection  of  the 
facility,  to  determine  whether  it 
complies  with  the  standards  of 
paragraph  (b)(2)  of  this  section. 

(d)  Denial  and  withdrawal  of 
approval.  (1)  The  Administrator  wiU 
withdraw  the  approval  of  any  papaya 
irradiation  treatment  facility  when  the 
papaya  irradiation  processor  requests  in 
writing  the  withdrawal  of  approval. 

(2)  The  Administrator  will  deny  or 
withdraw  approval  of  a  papaya 
irradiation  treatment  facility  when  any 
provision  of  this  section  is  not  met. 
Before  withdrawing  or  denying 
approval,  the  Administrator  will  inform 
the  papaya  irradiation  processor  in 
writing  of  the  reasons  for  the  proposed 
action  and  provide  the  papaya 
irradiation  processor  with  an 
opportunity  to  respond.  The 
Administrator  will  give  the  papaya 
irradiation  processor  an  opportunity  for 
a  hearing  regarding  any  dispute  of  a 
material  fact  In  accordance  with  rules 
of  practice  that  will  be  adopted  for  the 
proceeding.  However,  the  Administrator 
will  suspend  approval  pending  final 
determination  in  the  proceeding,  if  he  or 
she  determines  that  suspension  is 
necessary  to  prevent  the  spread  of  any 
dangerous  insect  infestation.  The 
suspension  will  be  effective  upon  oral  or 
written  notification,  whichever  is 
earlier,  to  the  papaya  irradiation 
processor.  In  the  event  of  oral 
notification,  written  confirmation  will  be 
given  to  the  papaya  irradiation 
processor  within  10  days  of  the  oral 
notification.  The  suspension  wnll 
continue  in  effect  pending  completion  of 
the  proceeding  and  any  judicial  review 
of  the  proceeding. 

(e)  Department  not  responsible  for 
damage.  This  treatment  is  approved  to 
assure  quarantine  security  against  the 
Tri-fiy  complex.  From  the  literature 
available,  papayas  are  believed  tolerant 
to  the  treatment;  however,  the  facility 
operator  and  shipper  are  responsible  for 
determination  of  tolerance.  The 
Department  of  Agriculture  and  its 
inspectors  assume  no  responsibility  for 
any  loss  or  damage  resulting  from  any 
treatment  prescribed  or  supervised. 
Additionally,  the  Nuclear  Regulatory 
Commission  is  responsible  for  insuring 
that  irradiation  facilities  are  constructed 
and  operated  in  a  safe  manner.  Further, 
the  Food  and  Drug  Administration  is 
responsible  to  insure  that  irradiated 
foods  are  safe  and  wholesome  for 
human  consumption. 


^^25 


Federal  Regtoter  /  Vol.  54.  No.  4  /  Friday.  January  6.  1989  /  Rules  and  Regulations 


393 


Done  in  Washington.  DC.  this  3rd  of 
January  1989. 

lamas  W.  Gloaser. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  89-287  Filed  l-5-«9;  8:45  am] 

MUMO  COOC  3410-34^ 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 

[Na  88-1524] 

Purchase  and  Sale  of  Fraddle  Mac 
Preferred  Stock  by  Certain  Insured 
Institutions 

Date:  December  29, 1988. 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Final  rule. 


summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  is  adopting  a 
final  regulation  addressing  certain 
aspects  of  the  purchase  and  sale  of 
preferred  stock  of  the  Federal  Home 
Loan  Mortgage  Corporation  ("Freddie 
Mac")  held  by  institutions  insured  by 
the  FSUC  ("insured  institutions").  On 
July  20. 1988  the  Board  issued  a 
temporary  regulation  that  placed  certain 
restrictions  on  actions  that  insured 
Institutions  that  did  not  currently  meet 
their  minimum  or  fully  phased-in 
regulatory  capital  requirements  may 
take  regarding  such  stock.  This 
temporary  regulation  expires  on 
December  31.  igsa 

Today,  the  Board  is  adopting  a  final 
nde  concerning  the  purchase  and  sale  of 
Freddie  Mac  stock  by  insured 
institutions  that  fall  to  meet  either  thefr 
minimum  or  fully  phased-in  regulatory 
capital  requirements.  The  final 
regulation  provides  that  any  insured 
institution  failing  to  meet  its  minimum 
regulatory  capital  requirement  may  not 
buy  or  sell  Freddie  Mac  preferred  stock 
without  obtaining  prior  approval  from 
its  Principal  Supervisory  Agent  ("PSA") 
or  his  designee,  subject  to  the 
concurrence  of  the  Office  Regulatory 
Activities  ("ORA").  It  also  sets  general 
factors  to  be  contained  in  an 
institution's  written  application  for 
approval  that  the  PSA  will  consider  in 
determining  whether  to  grant  such 
approval.  Additionally,  Uie  final 
regulation  restricts  any  insured 
institution  not  meeting  its  fully  phased- 
in  capital  requirements  from  taking 
certain  actions  as  a  result  of  any 
purchase  or  sale  of  Freddie  Mac  stock 
that  might  adversely  affect  its  ability  to 


meet  its  fully  phased-in  capital 
requirement  without  first  receiving  prior 
approval  from  its  PSA. 
EFFECTIVE  DATE:  January  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Dakin.  Regulatory  Counsel. 
(202)  377-6445;  or  Richard  A.  Katz,  Staff 
Attorney.  (202)  377-7037.  Regulations 
and  Legislation  Division.  Office  of 
General  Counsel,  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  NW.. 
Washington.  DC  20552;  Michael  P.  Scott 
Policy  Analyst  (202)  331-4590,  Office  of 
Regulatory  Activities.  801 17th  Sti^et 
NW.,  Washington,  DC  20552. 
SUPPIEMENTARY  INFORMATION:  On  July 

13. 1988.  the  Board  of  Directors  of 
Freddie  Mac  voted  in  principle  to  permit 
holders  of  the  preferred  stock  of  Freddie 
Mac  to  sell  such  stock  to  the  general 
public  as  of  January  1, 1989.  Before  this 
time,  pursuant  to  a  previous  resolution 
creating  the  class  of  preferred  stock 
covered  by  the  July  13  action,  such  stock  ^ 
could  only  be  held  by  stockholders  of  a 
Federal  Home  Loan  Bank  in  connection 
with  the  collateral  for  advances,  the 
FSLIC  in  connection  %vith  the 
receivership  or  insolvency  of  a  holder  of 
the  preferred  stock,  a  pre-approved 
market  maker  or  nominee  thereof,  or  a 
specialist  on  any  national  securities 
exchange.  Additionally,  single  holders 
of  such  preferred  stock  were  limited  in 
the  maximum  amoimt  of  shares  each 
could  hold  to  150.000.  subject  to  certain 
grandfathering  provisions.  Freddie 
Mac's  Board  of  Directors  also  acted  on 
July  13. 1988,  to  increase  the  maximum 
number  of  shares  that  any  single  holder 
could  own  from  15a000  to  eoaooo  by 
January  1. 1989.  The  Freddie  Mac  Board 
of  Directors  issued  a  resolution  on 
August  30, 1988.  ratifying  iU  decision  of 
July  13. 1988. 

Currendy,  Freddie  Mac  preferred 
stock  is  primarily  held  by  the 
approximately  3.000  Insured  institiitions 
that  own  stock  in  the  Federal  Home 
Loan  Banks.  In  general  the  Board 
believes  that  any  decision  to  purchase 
or  sell  Freddie  Mac  stock  both  before 
and  after  January  1. 1989,  is  best  left  to 
the  sound  business  judgment  of  insured 
institutions  themselves.  However,  on 
July  22. 1988  the  Board  adopted  a 
temporary  regulation  affecting  the 
purchase  and  sale  of,  and  use  of 
proceeds  from  the  sale  of,  Freddie  Mac 
stock  by  certain  insured  institutions 
based  upon  two  specific  concerns. 

First  the  Board  believes  that 
institutions  not  currently  meeting  their 
minimum  regulatory  capital 
requirements  as  set  forth  in  12  CFR 
563.13  and  12  CFR  563.14  require  closer 
supervision  as  a  result  of  their  impaired 
capital  position.  The  volatility 


accompanying  the  removal  of  the 
restrictions  on  ownership  and 
ti-ansferability  of  Freddie  Mac  preferred 
stock  may  particularly  affect  those 
insured  institutions. 

Second,  the  Board  believes  that  any 
gains  from  the  sale  of  Freddie  Mac  stock 
should  generally  be  applied  to  improve 
the  capital  position  of  insured 
institutions  not  yet  meeting  their  fully 
phased-in  capital  requirements  as  set 
forth  in  12  CFR  563.13  and  12  dH 
563.14.  As  the  Board  has  indicated  in  the 
past  it  is  important  that  insured 
institutions  raise  their  capital  levels  as 
rapidly  as  possible  in  order  to  provide 
adequate  protection  to  insured 
Institutions,  their  depositors,  and  the 
FSLIC  fund.  See  Board  Res.  No.  88-134Z 
53  FR  51800.  51814  (December  23, 1988): 
Board  Res.  No.  88-583.  53  FR  27814  (July 
22, 1988);  Board  Res.  No.  87-661.  52  FR 
23845  (June  25. 1987);  Board  Res.  No.  86- 
857,  51  FR  33571-73  (September  22. 
1986):  Board  Res.  No.  86-426.  51  FR 
16550, 16552  (May  5, 1986). 

To  address  these  specific  concerns 
without  impairing  the  ability  of  the 
majority  of  insured  institutions  who  are 
meeting  their  capital  requirements,  the 
Board  determined  to  adopt  a  temporary 
rule  affecting  only  institutions  not 
meeting  their  capital  requirements.  The 
temporary  rule  was  intended  to  ensure 
that  supevisory  review  occurred  before 
these  institutions  took  certain  actions  in 
regard  to  Freddie  Mac  stock  that  might 
affect  their  portfolios  or  capital  The 
Board  requested  comments  on  the 
temporary  nde.  which  is  scheduled  to 
expire  on  December  31, 198a  See  Board 
Res.  No.  88-583,  53  FR  27814  (July  22, 
1988). 

A.  Diacusnoa  of  the  Cnmments 

The  Board  received  a  total  of  eight 
comments.  Four  of  these  letters  were 
from  insured  institutions,  three  were 
received  fit>m  Industry  trade 
associations,  and  one  fit>m  a  law  firm 
representing  several  insured  institutions. 
Although  all  but  one  of  these  comment 
letters  were  supportive,  several 
criticisms  and  suggestions  were  offered, 
which  are  discussed  In  greater  detail 
below. 

1.  The  need  for  a  Final  Rule 

One  commenter  opposed  replacing  the 
temporary  regulation  with  a  final  rule. 
This  commenter  asserted  that  a 
"permanent"  rule  was  unnecessary 
because  Freddie  Mac  preferred  stock 
woidd  no  longer  be  volatile  once  it  could 
be  publicly  traded. 

The  Board  concludes,  however,  that  a 
final  rule  is  necessary  because  there  is 
no  certainty  whether  or  not  the  market 
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for  Freddie  Mac  preferrtd  stock  will  be 
volatile  oiKe  the  itock  can  be  publicly 
taded.  For  this  reasoa,  the  Board 
believes  that  a  final  nila  addressing  tha 
same  concerns  as  the  tenpocary 
regulation  remains  necessary  for  the 
same  reasons  as  prompted  the 
temporary  regulation.  As  discussed 
more  fully  in  Part  B  below,  however,  in 
1968  the  Board  will  be  examining  isauea 
affecting  Freddie  Mac  stack  and  its 
possible  volatility  in  its  review  (rfita 
equity-risk  investment  and  capital 
regulations.  As  a  result  of  such  review  it 
may  revisit  the  necessity  for  this  rule 
and  take  any  appropriate  action  in  the 
final  equity-risk  investment  regulation  to 
modi^  or  terminate  any  unnecessary 
provisions. 

ZRmtrictiomoa^SaieofStock 

Three  coouMfitars  opposed  the 
restrictioas  on  the  sale  of  Freddie  Mac 
preferred  stock  by  insved  institudons 
that  fail  to  meet  their  ndninram 
regulatory  capital  requirements.  These 
three  commenters  did,  however,  see 
merit  in  placing  rssfrictions  on  the  use 
of  the  procceda  freai  such  sates  by 
insured  institutioaa  whose  capital 
structure  ia  iaipairsd.  These  commentefs 
asaartid  thai  dM  sale  of  Freddie  Mac 
prefarrad  stock  woahl  holatar  the  capital 
of  sock  iiMlitutiona.  They  doubted  tftwt 
the  onreatrictad  sale  of  such  stock  by 
laaamd  tastitiitiafM  that  fail  to  naet 
(■air  miii»miM»  i,a|Btai  reqaizemanta 
wooid  ham  aJtlr  daptMiloii  at  Iba 
FSIiC  ftind.  AM  thiaa  of  tbne 
commanteta  iadicatid  Ihair  baliaf  that 
Freddte  Mmc  pteitfTad  stock  was  a 
sound  and  consenratiee  asset  and  that 
restiictiaiis  on  its  sale  would  distort  its 
optimal  market  value. 

The  Board  declines  to  remove  from 
the  final  rale  the  restriction  on  the  sale 
of  Freddie  Mac  ptefstrad  stock  by 
insuced  InatttirtiaiM  iiflk«  t»  meet  thair 
miniauun  regulataty  capital 
requirements.  Tha  Baaid  eoatifluea  to 
believe  that  tha  iaqiaifed  capital  stotua 
of  sacb  inaand  laatitutioaa  warraata 
supacvisocy  scrathiy  of  certain  business 
decisions.  The  PSA  for  the  institutioa  ia 
best  able  to  detannine  whether  aa 
insured  institutiao's  dadaiao  to  sdl 
Freddie  Mac  preferred  stock  may  have 
adverse  consequences  for  the  institntion 
and  ultimately  the  P8LIC  *a  iasorer  of 
the  tnatitation 

Tha  Board  refects  tha  oontantioa  that 
the  sale  of  Freddie  Mac  piafaiTed  stock 
would  never  have  an  adratse  eSact  oa 
fauured  institutions  that  fait  to  a>aat 
their  "■*"'""■"«  reailatory  capital 
requirements.  A  dedsioD  to  sell  the 
stock  in  a  widely  flurtmating  market 
may  have  a  «<gnifi<^nt  negative  impact 
on  the  capital  position  of  such  an 


institution.  By  retaining  this  restriction 
ia  the  final  regulation,  determinations 
can  be  made  on  a  case-fay-caaa  basia 
whether  the  sale  of  Freddie  Mac 
preferred  stock  by  such  institutions 
enhances  the  capital  position  of  such 
institutions  while  simultaneously 
safeguarding  the  positions  of  the 
depositors  and  FSUC  The  Board  does 
not  believe  that  this  requirement  of 
supervisory  review  distorts  the  market 
value  of  Freddie  Mac  stock  in  any 
appredabie  manner.  The  PSA  can 
approve  appbcations  by  insured 
institutions  failing  to  meet  their 
minimum  regulatory  capital 
leqeiremowta  to  sell  their  fteddie  Mae 
preferred  stock  if  stich  sale  is 
detenained  to  be  k)  the  overall  best 
faiterests  of  the  institutimi. 

X  Restiietiona  on  the  Purchase  of  Stock 

One  of  the  commeaters  opposed  the 
general  reqaitaaieat  that  insured 
histitutiona  dut  fsfl  to  meet  their 
rainimam  capital  requirements  most 
obtain  PSA  approval  before  pwchasing 
Freddie  hiac  preferred  stock.  This 
commenter  believed  that  Board  has 
ample  aathority  ander  other  regulations 
to  restrict  ttte  purchase  of  Freddie  Mac 
prefarred  stock  on  a  case-by-case  basis. 
This  coanaeBter  also  thought  that  the 
regalatioa's  restriction  on  the  sale  of 
FnddkB  Mac  preferred  stock  or  the  use 
of  proceeds  therefroi  makes  a 
restriction  on  the  purchase  of  such  stock 
unnecessary. 

The  Board  dachnes  to  remove  fron 
tha  final  rule  the  restriction  on  the 
purchase  of  Freddie  Mac  preferred  stock 
by  institutiaaa  that  tail  to  neat  their 
minimum  reqalatofy  capital 
requirements.  Tha  Board  bdievea  that 
the  oUmVuatiiin  of  (fae  uwaeiship  and 
transferability  restrictions  that  had 
previaaaiy  applied  ta  Pkaddto  Mac 
preferred  stodi  may  sabject  the  velee  of 
thaaa  sacatitiaa  to  tocreossd  saarket 
fluctiiattoBSL  TUa  could,  to  turn,  have  a 
significanl  inpact  oa  the  finaacial 
coadittoa  af  iasarad  iastitotioM  holding 
such  stod(.  To  tha  extent  that 
instilmtiooa  can  famaediately  increase 
their  hokMng  of  Freddie  Mac  preferred 
stock,  tha  results  of  potaatiai  aiarket 
fluctiiatioaa  to  the  valaa  af  Aia  stock 
take  on  BMica  sigaifieaal  coaseqaances. 

With  tha  removal  of  tha  pcevious 
Freddie  Mac  restriction  sigpifiraatly 
limiting  tha  amount  any  single  holder  of 
preferred  stock  coeld  own.  insured 
institutions  can  substantially  increase 
th^  holdiaga  of  Freddie  Mac  preferred 
stock.  At  the  saaM  tine,  toe  value  of  this 
stock  awy  ha  subfact  to  unpracedanted 
volatility.  Tha  capital  peaitiee  of 
tostitutiaas  that  are  not  cunently 
meeting  their  minimum  capital 


requirement  aay  be  particnlariy 

vulnerable  to  these  variations.  The 
Board  continues  to  believe  that  before 
such  institutioas  can  significantly  alter 
their  holdings  of  Freddie  Mac  preferred 
stock,  there  must  be  an  opportunity  for 
the  institution's  PSA  to  evaluate  the 
potential  impact  resulting  from  a  change 
to  the  level  of  this  type  of  investment. 

*  ftestrictkma  on  the  Use  of  Sale 
Proceeds 

Several  commenters  expressed 
various  opinions  about  the  restrictions 
that  the  regulation  imposed  on  the  use  of 
the  proceeds  from  the  sale  of  Freddie 
Mac  preferred  stock  by  insured 
institotions  that  fail  to  meet  their 
phased-in  regulatory  capital 
requiremmts.  None  of  the  cemnenter* 
opposed  the  concept  of  restricting  the 
use  of  sale  proceeds  by  such 
institutions.  These  commenters. 
however,  suggested  various  changes  to 
this  proviston  of  the  regulation. 

One  commenter  suggested  that 
restrictions  on  the  use  of  capital  gains 
from  the  sale  of  Freddie  Mac  preferred 
stock  should  apply  only  to  originally 
distributed  stock  and  not  to  stock  that 
was  acquired  as  a  result  of  subsequent 
purchases.  Other  commenters  requested 
that  the  Board  either  define  or  remove 
the  term  "equivalent  action"  from  the 
final  nde 

The  Board  believes  that  the  final 
rogalation  should  apply  to  the  proceeds 
of  all  sales  of  Freddie  Mac  preferred 
stock.  The  saggestioa  that  12  CFR 
565.13(c)  should  be  timited  to  capital 
gains  from  the  sale  of  origmal  stock  is 
inconsistent  with  the  purpose  of  the 
regulation.  The  rule  is  designed  to 
compel  insured  institutions  that  fail  to 
meet  their  phased-to  regulatory  capital 
requirements  to  apply  the  aala  proceeds 
to  capital  reserves.  The  Board  also 
rejects  the  contention  that  the  term 
"equivalent  action"  is  too  ambiguous. 
The  term  is  intended  to  cover  any 
aettons  that  would  result  in  funds,  which 
would  otherwise  be  applied  to  capital, 
being  removed  from  the  institution. 
These  actions  include  div  idead&  stock 
repurchases,  or  other  "equivalent 
actions"  that  could  have  similar  effect 
The  Board  believes  that  supervisory 
review  before  such  action  takes  effect  is 
important  to  ensuring  that  the  industry's 
capital,  as  well  as  t^at  of  a  particular 
insured  institution  is  increased  as 
rapidly  as  possible. 

5.  Procedures  for  Obtaining  PSA 
Approval 

Several  commenters  expressed 
concerns  that  the  pracedure  by  which 
such  institutions  e^ain  PSA  approval 
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was  too  cumbersome.  These  concerns 
arise  in  the  context  both  of  institutions 
that  do  not  meet  their  minimum 
regulatory  capital  requirements  and  of 
institutions  that  fail  to  meet  their 
phased-in  regulatory  capital 
requirements.  Some  of  the  commenters 
expressed  their  belief  that  instihitions 
failing  to  meet  their  minimum  regulatory 
capital  requirements  will  be  unable  to 
obtain  either  the  optimal  sale  or 
purchase  price  in  a  fast  moving  market. 

The  Board  received  various 
suggestions  for  expediting  the  process 
by  which  the  PSA  considers  such 
applications.  One  commenter  proposed 
that  the  final  regulation  require  the  PSA 
to  approve  or  deny  an  appUcation 
within  ten  days  of  its  receipt.  Another 
commenter  suggested  that  the  Board 
carve  out  a  special  exception  for  well- 
run  institutions  that  fail  to  meet  their 
regulatory  capital  requirements.  Another 
commenter  suggested  that  the  Board 
include  in  the  final  rule  a  blanket 
approval  for  Freddie  Mac  transactions 
of  a  certain  specified  size  by  institutions 
within  certain  parameters  of  meeting 
their  capital  requirements.  The  same 
commenter  also  encouraged  the  Board 
to  add  a  provision  to  the  final  rule  to 
enable  the  PSA  to  approve  a  plan  by 
which  a  capitally  impaired  institution 
intends  to  sell  or  purchase  Freddie  Mac 
preferred  stock  over  a  period  of  time,  so 
that  the  institution  would  not  be 
required  to  obtain  separate  approvals 
for  each  transaction. 

The  Board  has  determined  not  to 
amend  these  pre-approval  requirements. 
As  discussed  above,  the  Board  believes 
that  such  pre-approval  is  an  important 
tool  in  the  effective  supervision  of  any 
insured  institution  not  meeting  its 
minimum  capital  requirements, 
regardless  of  its  size  or  recent 
performance.  These  factors,  among 
others,  may  be  taken  into  account  by  the 
PSA  in  its  review. 

Additionally,  experience  with  the 
temporary  rule  has  not  indicated  that 
substantial  delays  in  approval  have,  in 
fact,  occurred  for  approvals  or 
disapprovals  of  purchases,  sales,  or  use 
of  proceeds.  The  Office  of  Regulatory 
Activities  has  promulgated  guidelines  to 
the  PSAs  indicating  the  circumstances 
under  which  it  will  give  its  prior 
concurrence  to  an  application  regarding 
a  Freddie  Mac  stock-related  transaction. 
This  has  streamlined  the  process,  while 
providing  the  opportunity  for  effective 
supervisory  review,  providing  the  PSA 
with  needed  flexibility,  and 
simultaneously  providing  the  applicant 
with  the  expedient  consideration  of  its 
application.  In  this  regard,  nothing  in  the 
regulation  prohibits  an  applicant  from 


structuring  its  application  to  indicate  a 
plan  to  purchase  or  sell  such  stock  or  to 
issue  dividends  or  take  other  equivalent 
action  tied  to  the  sale  of  Freddie  Mac 
stock  in  a  series  of  transactions  over 
time.  The  PSA  may  then  make  any 
appropriate  decision  on  such  a  plan,  or 
any  of  its  constituent  parts. 

8.  Forbearance 

Two  of  the  commenters  requested  the 
Board  to  clarify  its  position  on 
forbearance.  The  temporary  rule 
provided  that  an  institution  that  fails  to 
meet  its  minimum  regulatory  capital 
requirements  must  obtain  approval  from 
its  PSA,  subject  to  the  concurrence  of 
ORA,  before  selling  or  purchasing 
Freddie  Mac  preferred  stock, 
notwithstanding  any  previously  granted 
capital  forbearances.  Additionally,  the 
temporary  rule  prohibits,  except  as 
approved  by  the  PSA.  subject  to  the 
concurrence  of  ORA,  an  insured 
institution  which  fails  to  meet  its  fully 
phased-in  capital  regulatory 
requirements  from  declaring  a  dividend, 
repurchasing  its  own  stock,  or  taking 
equivalent  actions,  notwithstanding  any 
previously  granted  forbearance. 

One  of  the  commenters  requested  that 
the  Board  distinguish,  in  its  final  rule, 
between  capital  forbearances  that  are 
granted  to  insured  institutions,  pursuant 
to  Section  404  of  the  Competitive 
Equality  Banking  Act  of  1987,  Pub.  L  No. 
100-86, 101  StaL  55Z  and  its 
implementing  regulation,  12  CFR  563.47 
(1988),  and  those  capital  forbearances 
that  are  granted  in  the  context  of  a 
supervisory  acquisition  pursuant  to  12 
U.S.C.  1730a(m).  In  many  supervisory 
acquisitions,  FSLIC  granted  capital 
forbearances  to  the  acquirer.  Generally, 
the  Board  recognized  in  such 
supervisory  cases  that  the  insured 
institution's  failure  to  comply  with 
capital  reserve  requirements  was 
attributable  to  the  supervisory 
transaction,  and  therefore,  the  acquirer 
was  granted  a  forbearance  from 
regulations  enforcing  the  capital  or 
reserve  requirements  for  a  specified 
number  of  years. 

After  considering  these  comments,  the 
Board  has  decided  not  to  change  the 
provisions  in  the  regulation  on  capital 
forbearance.  The  same  rationale  applies 
for  requiring  a  supervisory  review 
before  the  purchase  or  sale  of  Freddie 
Mac  preferred  stock  or  the  subsequent 
use  of  sale  proceeds  by  any  insured 
institution  whose  capitol  structure  is 
impaired  for  whatever  reason.  The 
Board  remains  concerned  with  the 
overall  capital  position  and  health  of  all 
such  institotions,  in  order  to  protect  both 
the  depositors  and  FSLIC  The  Board 
beUeves  that  the  limited,  but  critical. 


supervisory  review  provided  in  the 
temporary  regulation  does  not  itself 
forbid  any  insured  institution  from 
toking  actions,  but  merely  provides  the 
opportunity  for  effective  supervision  of 
these  institutions.  The  PSA  may 
certainly  take  the  circimistances 
surrounding  forbearances  into  account 
to  its  decision. 

B.  Description  of  the  Final  Rule 

For  the  reasons  discussed  above,  the 
Board  today  adopts  in  final  form  its 
temporary  rule.  "The  regulation  requires 
that  institutions  not  meeting  their 
minimum  capital  requirement  must 
submit  written  apphcations  to  their 
PSAs.  It  sets  forth  general  factors  to  be 
considered  by  the  PSAs  when 
evaluating  an  institution's  application  to 
buy  or  sell  Freddie  Mac  preferred  stock. 
In  making  a  written  application  to  buy 
or  sell  Freddie  Mac  preferred  stock, 
such  institutions  will  be  required  to 
demonstrate  the  effect  that  the  proposed 
transaction  will  have  on  their  overall 
asset  composition.  Factors  that  are  to  be 
addressed  m  apphcations  mclude,  but 
are  not  limited  to,  the  effect  the 
proposed  transactions  will  have  on  an 
institution's  future  growth,  its  risk 
exposure,  and  its  portfoUo 
diversification.  The  PSA  may  require  an 
institution  to  include  in  its  application 
any  additional  information  that  the  PSA 
may  consider  relevant  to  evaluating 
portfolio  risk  in  connection  with  the 
purchase  or  sale  of  Freddie  Mac 
preferred  stock.  If  the  institution 
proposes  to  sell  its  shares  of  Freddie 
Mac  preferred  stock,  it  must  indicate  to 
its  application  the  manner  in  which  the 
resulting  proceeds  are  to  be  used 
Moreover,  it  must  comply  with  any 
conditions  imposed  by  the  PSA. 

In  separate  but  related  actions,  the 
Board  is  currenUy  in  the  process  of 
reviewing  both  its  regulatory  capital  and 
equity-risk  investment  regulations.  See 
Board  Res.  No.  86-1342.  53  FR  51800 
(December  23, 1988)  (regulatory  capital); 
Board  Res.  No.  88-1393  (December  22. 
1988)  (equity-risk  investments),  to  both 
proposals,  the  Board  is  specifically 
requesting  comment  on  whether  the 
recent  changes  affecting  Freddie  Mac 
preferred  stock  should  affect  the 
treatment  of  the  stock  under  such 
regulations.  Under  the  current  equity- 
risk  regulation,  for  example,  Freddie 
Mac  stock  is  exempted  from  the 
definition  of  "equity  security"  for 
purposes  of  calculating  an  institotion's 
aggregate  equity-risk  tovestments.  See 
12  CFR  563.9-8  (b)(2)(1988).  The  Board  is 
seeking  comment  on  whether  the 
removal  of  the  restrictions  on  the 
ownership  and  transferabihty  of  such 
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stock  DOW  makM  it  subttantially  simiUr 
to  other  equity  securities  and  whether  it 
should  now  be  treated  as  such  for 
purposes  of  the  equity-risk  investment 
regulation.  The  treatment  of  such  stock 
under  that  tegulatioo  may  also  affect  the 
amount  of  capital  that  insured 
institutions  must  hold  against  such  stock 
holdings.  The  Board  anticipates  that  it 
will  complete  final  action  in  both  of 
these  critical  areas  before  the  end  of 
1988.  These  actions  may  provide 
protection  against  the  problems 
addressed  by  the  purchase  and  sale 
restrictions  on  Freddie  Mac  stock.  If  the 
final  regulations  adopted  in  those  areas 
fully  address  the  Board's  concerns  about 
the  effects  of  the  potential  volatility  of 
Freddie  Mac  stock  on  inatitutions  that 
fail  to  meet  minimom  regulatory  capital 
requirements,  the  Board  may  take  action 
at  that  time  to  modify  or  terminate  the 
provisions  regarding  purchase  and  sale 
of  such  stock  contained  in  the  final 
regulation  adopted  today. 

Separate  and  apart  bom  the 
restrictions  applying  to  those  insured 
institutions  not  meeting  their  minimum 
capital  requirements,  the  Board  believes 
that  certain  restrictions  may  be 
appropriate  for  institutions  not  currently 
meeting  their  fully  phased-in  capital 
requirements  as  set  forth  in  12  CPU 
563.13  and  563.14.  The  Board  beheves 
that  the  opportunity  for  effective 
supervisory  input  is  important  before 
such  institutions  declare  dividends  or 
take  other  similar  actions  as  a  result  of 
any  gains  on  any  sale  of  Freddie  Mac 
stock  because  such  actions  may 
potenbally  delay  the  date  institations 
attain  their  fully  pha«ed-in  capital 
requirements^  As  noted  above,  the 
Board  continues  to  believe  that  it  is  in 
the  best  interests  of  insured  institutions, 
their  depositors,  and  the  FSLiC  fund  that 
all  insured  institutions  move  as  qukkly 
as  is  reasonable  to  reach  their  fully 
phased-in  capital  levels.  Furthermore, 
given  that  the  gains  on  the  sale  of 
Freddie  Mac  preferred  stock  are  not 
likely  to  be  recorring  income,  the  Board 
believes  that  such  gain*  should  be  used 
to  augment  capital 

Therefore,  the  Board  has  deckbd  to 
retain  tiia  requireaent  that  instihitioiM 
not  meeting  their  fully  phaaed-ia  capital 
requirement  that  sell  shares  of  Frecklie 
Mac  preferred  stock  roust  exclude  the 
gain  on  the  sale  of  these  shares  from 
earnings  in  cakalating  allowable 
dividends  under  the  Board's  regulations 
without  prior  approval  by  their  PSA. 
Additionally,  because  certain  other 
actions  in  connection  with  gains  from 
the  sale  of  Freddie  Mac  preferred  stock, 
such  as  implenentatiaa  ol  a  slDck 
repurchase  progran.  aiay  have  identical 


adverse  consequences  on  or  for  an 
institution's  financial  conditiao  and  may 
delay  the  institution's  attainment  of  its 
fully  phased-in  capital  requirement  the 
same  prior  approval  is  required  for  any 
such  action.  Cf.  Board  Res.  No.  88-331, 
53  FR  2477  (January  2&  1968)  (restriction 
on  repurchase  of  stock  of  recently 
converted  insured  institutions).  "The 
Board  contemplates  that  among  the 
factors  the  PSA  wilt  take  into  account  in 
determining  whether  to  approve  a 
dividend,  stock  repurchase  plan,  or  any 
equivalent  action  based  upon  proceeds 
from  the  sale  of  Freddie  Mac  stock  is 
whether  such  proceeds  reflect  the  one- 
time-only restrictions  on  originally 
distributed  Freddie  Mac  stock  or  from 
gains  in  the  ordinary  course  of  business 
on  the  sale  of  subsequently  purchased 
stock. 

The  Board  has  therefore  determined 
that  die  final  regulation  adopted  today 
will  help  to  ensure  that  institutions  that 
are  failing  their  regulatory  capital 
requirement  buy  and  sell  Freddie  Mac 
preferred  stock  in  a  manner  consistent 
with  principles  of  safety  and  soundness 
and  that  adequate  supervisory  input  is 
provided  before  institations  take  certain 
actions  as  a  result  of  gains  from  any  sale 
of  Freddie  Mac  stock  that  might 
adversely  affect  their  abibty  to  attain 
their  fully  phased-in  capital 
requirements  as  expeditiously  as 
possible.  

Pursuant  to  5  U.S.C  553(b)  and  12  CFR 
508.14,  the  Board  hereby  finds  that  good 
caase  exists  for  making  this  final  rule 
effective  January  1. 1989.  rather  than  the 
usoal  thirty  days  following  pubhcation 
in  the  Fedasal  Regjiter.  The  temporary 
rule  it  replaces  expires  December  31, 
1988.  If  the  rule  were  not  made  effective 
as  of  January  1, 1989,  there  would  be  a 
lapse  in  the  Boanf  a  ability  to  supervise 
institirfhnn  with  impaired  capital 
Because  the  final  nde  is  identical  to  the 
temporary  rulia  that  has  been  in  effect 
since  July  22. 1988,  no  delay  is  necessary 
to  allow  institutioiw  to  become  familiar 
with  the  rule's  provisions.  Therefore, 
good  cause  exists  for  dispensing  with 
the  thirty-day  delay  of  effective  date. 

Final  Regulatory  FlexiUHty  Analysis 


Pursuant  to  lecthi  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C  803.  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  ob/ectirea  of  the  rtUe. 
These  elements  are  incorporated  abeve 

2.  Issues  raised  by  comnteaU  and 
agency  assessment  and  response.  These 
ekiaenis  are  incorporated  abore  in 

3.  Sigaifkant  aiterwatnet  mudauBng 
smaM  entity  impact  aad  agency 


response.  The  Board  has  drafted  the 
final  rule  to  affect  only  those  insured 
institutions,  regardless  of  size,  that 
because  of  their  levels  of  regulatory 
capital  are  a  matter  of  particular 
regulatory  and  supervisory  concern.  The 
final  rule  will  not  have  a 
disproportionate  impact  on  small 
institutions. 

List  of  Subjects  in  12  CFR  Part  563 

Bank  deposit  insurance,  Currency, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  563,  Subchapter  D,  Chapter 
V.  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  D-fEDERAL  SAVINGS  AND 
LOAN  INStiRANCE  CORPORATION 

PART  563— OPERATIONS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Avthority:  Sec.  1, 47  Stat.  725.  as  amended 
(12  U.SC.  1421  erwg:);  sec.  5A,  47  Stat.  727, 
as  added  by  mc.  1.  M  Stat.  2S6.  u  amended 
(12  U.S.C.  1425a):  sec.  sa  47  Stat.  727,  as 
added  by  sec  4.  80  SUt  824.  as  amended  (12 
U.S.C  1425b);  «ec  17.  47  Stat  736,  at 
amended  (12  U.S.C  1437);  sec.  2.  47  SlaL  128. 
as  amended  (12  U.S.C.  1462):  sec  5.  48  Stat. 
132.  as  amended  (12  U  S.C.  1464);  sees.  401- 
407. 46  Stat.  1255-1280.  as  amended  (12  U.S.C. 
1724-1730):  sec.  408,  82  Stat  5.  as  amended 
(12  U.S.C.  17308):  sec.  1204, 101  Stat.  682  (12 
U.S.C.  3806):  Reorg.  Plan  No.  3  of  1947. 12  FK 
4981,  3  CFR  1943-1948  Comp..  p.  1071. 

2.  Amend  Part  563  by  adding  a  new 
S  563.13-3  to  read  as  foUowr 


9563.13-3    Saleefl 

MoftasQS  CofpocaUen  Prelefred  StodL 

(a)  An  insured  institution  that  fails  to 
satisfy  its  minimum  regulatory  capital 
requirement  as  set  forth  in  SS  563.13  md 
563.14  of  this  subchapter, 
notwithstanding  any  previously  granted 
capital  forebearances,  shall  not  sell  or 
buy  Federal  Home  Loan  Mortgage 
CorporatioB  preferred  stock  except  as 
approved  by  the  Principal  Supervisory 
Agent  or  his  designee,  subject  to  the 
concurrence  of  the  Office  of  Regulatory 
ActivTttes.  The  Principal  Supervisory 
Agent  or  his  designee,  may  impose  any 
conditions  he  deans  appropriate  in 
granting  such  approval  subject  to  the 
ooacnrrence  of  the  Office  of  Regulatory 
Activities. 

fb)  An  insured  institution  that  fails  to 
satisfy  the  regulatory  capital 
requirement  set  forth  in  ||  563.13  and 
563.14  of  this  sutxJiapter  shall  make 
written  application  to  the  Principal 
Supervisary  Agent  for  permissKm  to  buy 
or  sett  preferred  stock  of  the  Federal 
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Home  Loan  Mortgage  Corporation.  The 
written  application  shall  provide  the 
Principal  Supervisory  Agent  or  his 
designee  with  sufficient  information  to 
demonstrate  how  the  proposed  sale  or 
purchase  of  such  preferrvKi  stock  will 
affect  the  overall  level  of  risk  of  the 
institution's  portfolio,  as  well  as  any 
additional  information  which  the 
institution  may  deem  relevant  to 
supervisory  review.  In  evaluating  the 
overall  risks  posed  by  the  sale  or 
purchase  of  preferred  stock  to  the 
institution's  portfolio,  the  Principal 
Supervisory  Agent  or  his  designee  shall 
consider  the  purposes  for  which  such 
sale  proceeds  will  be  used,  the  effect  of 
investment  of  the  proceeds  on  the 
composition  and  quaUty  of  the 
institution's  asset  portfolio,  the 
institution's  growth  plans,  the  likely 
effect  on  the  institution's  liquidity,  as 
well  as  any  additional  relevant 
information  the  Principal  Supervisory 
Agent  or  his  designee  may  seek  in 
evaluating  overall  portfolio  risk. 

(c)  Except  as  approved  by  its  Principal 
Supervisory  Agent  or  his  designee, 
subject  to  the  concurrence  of  the  Office 
of  Regulatory  Activities,  an  insured 
institution  that  fails  to  satisfy  its  fiilly 
phased-in  regulatory  capital  requirement 
as  set  forth  in  SS  563.13  and  563.14  of 
this  subchapter,  notwithstanding  any 
previously  granted  capital 
forebearances,  shall  not  be  permitted  to 
declare  a  dividend,  repurchase  its  own 
stock,  or  take  any  equivalent  action  that 
might  impair  its  ability  to  attain  its  fully 
phased-in  regulatory  capital  requirement 
unless  it  has  first  subtracted  any  gain 
realized  from  the  sale  of  Federal  Home 
Loan  Mortgage  Corporation  preferred 
stock  from  its  earnings. 

By  the  Federal  Home  Loan  Bank  Board. 
NadinsY.Waakingtoo. 
Assistant  Secretary. 
[FR  Doc  89-232  Filed  l-S-SB;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  366 

Collection  of  Debts  by  Fetferii  Tax 
Refund  Offset 


:  Railroad  Retirement  Board. 
ACTION:  Temporary  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  by 
addmg  Part  366  to  establish  a  procedure 
whereby  delinquent  debts  owed  to  the 
Board  will  be  referred  to  the  Internal 
Revenue  Service  for  collection  by  offset 
against  Federal  income  tax  refunds. 
These  regulations  are  being  issued 


pursuant  to  31  U.S.C  3720A.  which 
authorizes  Federal  agencies  to  notify  the 
Internal  Revenue  Service  of  a  past-due 
legally  enforceable  debt  for  the  purpose 
of  offsetting  the  debtor's  tax  refund. 
These  regulati(MU  affect  taxpayers  who 
made  an  overpayment  of  taxes  and  who 
owe  a  past-due  legally  enforceable  debt 
to  the  Board  resulting  from  erroneous 
benefit  or  annuity  payments  made  under 
statutes  administered  by  the  Board. 
These  regulations  apply  to  refunds 
payable  under  section  6402  of  the 
Internal  Revenue  Code  of  1986  after 
December  31, 1988.  and  on  or  before 
January  10. 1994. 

EFFECTIVI  DATE:  These  regulations  are 
effective  January  6. 1989,  and  expire 
January  11, 1994. 

AOORESS:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago.  Ilhnois  60611. 
FOIt  FURTHER  INFORMATION  CONTACT 
Michael  C  Litt,  Bureau  of  Law.  Railroad 
Retirement  Board.  844  Rush  Street. 
Chicago,  Illinois  60611,  (312)  751-4929 
(FTS  386-4929). 

SUPPlfMENTARY  INFORMATION:  Title  31 
U.S.C  372QA  authorizes  the  Internal 
Revenue  Service  to  reduce  a  refund  of  a 
taxpayer's  overpayment  of  tax  by  the 
amount  of  any  legally  enforceable  debt 
which  is  owed  to  a  Federal  agency  and 
is  at  least  three  months  overdue.  Section 
3720A  also  requires  the  agency  to  give 
taxpayer-debtors  at  least  60  days  notice 
of  the  agency's  intention  to  use  the 
provisions  of  this  section.  Under  this 
authority,  the  Board  may  refer  to  the 
Internal  Revenue  Service  for  collection 
by  tax  refund  offset  from  refunds 
otherwise  payable,  past-due  legally 
enforceable  debts  owed  to  the  Board  if: 

(i)  The  debts  are  eligible  for  offset 
pursuant  to  31  U.S.C.  3720A.  section 
6402(d)  of  the  Internal  Revenue  Code,  28 
CFR  301.6402-«T.  and  the  agreement 
between  the  Board,  the  Internal  Revenue 
Service,  and  the  Financial  Management 
Service,  and 

(ii)  The  Board  provides  the 
information  required  by  the  agreement 
for  each  debt,  "rhis  temporary  rule  and 
the  agreement  set  forth  terms  under 
which  the  Board  is  identified  by  the 
Commissioner  of  Internal  Revenue  as 
eligible  to  participate  in  the  tax  refund 
offset  program  for  each  calendar  year. 

In  order  to  participate  in  the  Federal 
Tax  Refund  Offset  Program  in  calendar 
year  1989,  the  Board  must  promulgate 
regulations  that  are  effective  upon 
publication. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291.  Therefore,  no  regulatory  impact 
analysis  is  required.  There  are  no 
information  collections  associated  with 


this  proposed  rule  within  the  meaning  of 
the  Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  28  CFR  Part  388 

Income  taxes.  Railroad  retirement 
Railroad  unemployment  insurance. 

For  the  reasons  set  out  in  the 
preamble.  Title  2a  Chapter  II, 
Subchapter  F  of  the  Code  of  Federal 
Regulations,  is  amended  by  adding 
thereto  a  new  Part  366  to  read  as  follows 
(This  regulation  will  expire  January  11. 
1994): 

PART  366— COLLECTION  OF  DEBTS 
BY  FEDERAL  TAX  REFUND  OFFSET 

Sec 

366.1  Notification  to  Internal  Revenue 
Service. 

366.2  Past-due  legally  enforceable  debt 

366.3  Reasonable  attempt  to  notify. 

366.4  Notification  to  debtor. 

366.5  Consideration  of  evidence. 

366.6  Change  in  notification  to  Internal 
Revenue  Service. 

366.7  Sunset  provision. 

Authority:  45  VS.C.  231f(b)(5):  31  US.C. 
3720A 

S  368.1    NoUflcatloo  to  Internal  Revenue 
Service. 

Upon  entering  into  an  agreement  with 
the  Internal  Revenue  Service  and  the 
Financial  Management  Service  with 
regard  to  its  participation  in  the  tax 
refund  offset  program,  the  Board  may 
notify  the  Internal  Revenue  Service, 
pursuant  to  the  terms  of  such  agreement, 
of  past-due  legally  enforceable  debts 
owed  to  the  Board  that  are  to  be 
collected  by  tax  refund  offset  The 
Board's  notification  to  the  Internal 
Revenue  Service  will  be  as  prescribed 
by  the  Internal  Revenue  Service  in 
regard  to  information  included  and 
format  and  will  be  made  by  such  dates 
as  prescribed  by  the  Internal  Revenue 
Service.  The  Board  will  provide  the 
Internal  Revenue  Service  with  a  toll-free 
or  collect  telephone  number  which  the 
Internal  Revenue  Service  may  furnish  to 
individuals  whose  refunds  have  been 
offset  for  use  in  obtaining  information 
from  the  Board  concerning  the  offset 

S368^    Past-due legety snf orcesNs debt 

A  past-due  legally  enforceable  debt 
which  may  be  referred  to  the  Internal 
Revenue  Service  is  a  debt 

(a)  Which  resulted  from  erroneous 
benefit  or  annuity  payments  made  under 
the  Railroad  Unemployment  Insurance 
Act  or  the  Railroad  Retirement  Act  or 
any  other  statute  administered  by  the 
Board: 

(b)  Which  is  an  obligation  of  a  debtor 
who  is  a  natural  person; 
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(c)  Which,  except  in  the  case  of  a 
jud^nent  debt,  hat  been  delinquent  at 
least  three  months  but  not  more  than  ten 
years  at  the  time  the  offset  is  made; 

(d)  Which  is  at  least  S25.00; 

(e)  With  respect  to  which  the 
individual's  rights  described  in  Part  260 
or  Part  320  of  this  chapter  or  the 
applicable  law  regarding 
reconsideration,  waiver,  and  appeal, 
have  been  exhausted; 

(!)  With  respect  to  which  either 

(1)  The  Board's  records  do  not  contain 
evidence  that  the  person  owing  the  debt 
(or  his  or  her  spouse)  has  filed  for 
bankruptcy  under  Title  11  of  the  United 
States  Code;  or 

(2)  The  Board  can  clearly  establish  at 
the  time  of  the  referral  that  the 
automatic  stay  under  section  362  of  the 
Bankruptcy  Code  has  been  lifted  or  is  no 
longer  bi  effect  with  respect  to  the 
person  owing  the  debt  or  his  or  her 
spouse,  and  the  debt  was  not  discharged 
in  the  bankruptcy  proceeding; 

(g)  Which  cannot  currently  be 
collected  pursuant  to  the  salary  offset 
provisions  of  5  U.S.C  5514(a)(1); 

(h)  Which  is  not  eligible  for 
administrative  offset  under  31  U.S.C 
3716(a)  by  reason  of  31  U.S.C.  3716(c)(2). 
or  cannot  currently  be  collected  by 
administrative  offset  under  31  U.S.C. 
3716(a)  by  the  Board  against  amounts 
payable  to  the  debtor  by  the  Board: 

(i)  Which  cannot  currently  be 
collected  by  administrative  offset  under 
S  255.6  or  i  340.8  of  this  chapter  against 
amounts  payable  to  the  debtor  under 
any  statute  administered  by  the  Board: 

(j)  With  respect  to  which  the  Board 
has  notified,  or  has  made  a  reasonable 
attempt  to  notify,  the  individual  that  the 
debt  is  past  due,  and  that  unless  the 
debtor  repays  the  debt  within  60  days, 
will  be  referred  to  the  Internal  Revenue 
Service  for  offset  against  any 
overpayment  of  tax;  and 

(k)  With  respect  to  which  the  Board 
has  given  the  debtor  at  least  60  days 
from  the  date  of  the  notification  required 
in  paragraph  (j)  of  this  section  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past  due  or  legally  enforceable,  has 
considered  evidence,  if  any,  presented 
by  such  individual,  and  has  determined 
that  an  amount  of  such  debt  is  past  due 
and  legally  enforceable. 


I SMJ    ftoaaonaMa  attampt  to  notify. 
In  order  to  constitute  a  reasonable 
attempt  to  notify  the  debtor  the  Board 
must  have  used  a  mailing  address  for 
the  debtor  obtained  from  the  Internal 
Revenue  Service  pursuant  to  section 
6103  (m)(2)  or  (m)(4)  of  the  Internal 
Revenue  Code  within  a  period  of  one 
year  preceding  the  attempt  to  notify  the 
debtor,  whether  or  not  the  Board  has 


used  any  other  address  maintained  by 
the  Board  for  the  debtor. 

9W.4    nonncnon  lo  oHnor. 

The  notification  provided  by  the 
Board  to  the  debtor  will  inform  the 
debtor  how  he  or  she  may  present 
evidence  to  the  Board  that  all  or  part  of 
the  debt  is  not  past  due  or  legally 
enforceable. 


1 966.5  ConildariUon  of  ( 

Evidence  submitted  by  the  debtor  will 
be  considered  only  by  officials  or 
employees  of  the  Board  and  a 
determination  that  an  amoimt  of  such 
debt  is  past-due  and  legally  enforceable 
will  be  made  only  by  such  officials  or 
employees. 

9366.6  Ctwng*  In  nottflcatlon  to  tntamal 
Ravanua  Sarvtc*. 

If,  after  submitting  to  the  Internal 
Revenue  Service  notification  of  liability 
for  a  debt,  the  Board: 

(a)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
contained  in  the  notification. 

(b)  Receives  a  payment  or  credits  a 
payment  to  the  account  of  the  debtor 
named  in  the  notification  that  reduces 
the  amount  of  the  debt  referred  to  the 
Internal  Revenue  Service  for  offset,  or 

(c)  Receives  notification  that  the 
individual  owing  the  debt  has  filed  for 
bankruptcy  under  Title  11  of  the  United 
States  Code  or  has  been  adjudicated 
bankrupt  and  the  debt  has  been 
discharged,  the  Board  will  promptly 
notify  the  Internal  Revenue  Service. 
However,  the  Board  will  make  no 
notification  to  the  Internal  Revenue 
Service  to  increase  the  amount  of  a  debt 
owed  by  a  debtor  named  in  the  Board's 
original  notification  to  the  Internal 
Revenue  Service.  If  the  amount  of  a  debt 
is  reduced  after  referral  by  the  Board 
and  offset  by  the  Internal  Revenue 
Service,  the  Board  will  refund  to  the 
debtor  any  excess  amount  and  will 
promptly  notify  the  Internal  Revenue 
Service  of  any  refund  made  by  the 
Board. 

f  386.7    Sunaat  provMon. 

This  section  applies  to  refunds 
payable  under  section  6402  of  the 
Internal  Revenue  Code  after  December 
31, 1988,  and  on  or  before  January  10, 

Dated  December  28, 1988. 

By  Authority  of  the  Board. 
Beatrice  Bnnki. 
Secretary  to  the  Board. 
(FR  Doc  80-208  Piled  1-6-88;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part*  103  and  165 

(Docfcal  No.  62N-0319] 

Nonalcoholk:  Bavaragea:  Repeal  of 
Soda  Water  Standard  of  Identity, 
Amendment  of  Bottled  Water  Quality 
Standard 

AOCNCv:  Food  and  Drug  Administration. 
acnow:  Final  rule. 

•UMMARY:  The  Food  and  Drug 
Administi-ation  (FDA)  is  repealing  the 
standard  of  identity  for  soda  water  and 
amending  the  standard  of  quality  for 
bottled  water  to  delete  the  reference  to 
the  soda  water  standard.  The  standard 
of  identity  is  being  repealed  because 
some  provisions  of  the  standard  are 
being  adequately  dealt  with  by  other 
regulations,  while  other  provisions  are 
no  longer  necessary. 
dates:  Effective  February  7, 1989. 
Compliance  may  begin  March  7, 1989. 
Written  objections  and  requests  for  a 
hearing  by  February  6, 1989. 
Aooness:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 
rail  FURTHER  INraHMATION  CONTACT: 

James  F.  Lin.  Center  for  Food  Safety  and 
Applied  Nutiition  (HFF-414),  Food  and 
Drug  Administration.  200  C  Sti^et  SW.. 
Washington.  DC  20204,  202-485-<n22. 
SUPPLEMCNTARV  MTOmSATION: 

LTba  Proposal 

In  the  Federal  Registar  of  May  20, 1987 
(52  FR  18922),  FDA  published  a  proposal 
to  repeal  the  standard  of  identity  for 
soda  water  (21  CFR  165.175)  and  to 
amend  the  standard  of  quality  for 
bottied  water  (21  CFR  103.35)  by 
deleting  the  reference  to  the  soda  water 
standard. 

Interested  persons  were  given  until 
July  20, 1987,  to  comment  on  the 
proposal.  Four  letters,  each  containing 
one  or  more  comments,  were  received  in 
response  to  the  proposal.  One  comment 
from  the  National  Soft  Drink 
Association  supported  the  proposal  and 
the  other  comments,  from  the 
International  Bottled  Water  Association 
(IBWA),  hotn  a  consumer  group,  and 
from  a  company  representative,  either 
opposed  the  proposal  or  suggested 
changes  to  the  proposal.  A  discussion  of 
the  comments  and  the  agency's 
responses  follow. 
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D. 

1.  IBWA  initially  opposed  the 
proposed  change  in  {  103JS  to  exclude 
any  form  of  carbonAted  water  from  the 
definition  of  bottled  water.  IBWA 
maintained  that  the  proposed  change 
would  eliminate  any  gnidance  for 
distinguishing  between  carbonated  soda 
beverages  and  carbonated  bottled 
water.  In  an  addendum  to  their 
comment  IBWA  suggested  that  {  103.35 
be  amended  to  include  definitions  for 
carbonated  spring  water,  artesian  water, 
and  mineral  water  as  a  means  of 
distinguishing  various  bottled  waters. 
IBWA  stated  that  tnchuion  of  dieae 
definitions  in  the  standard  of  quality 
would  respond  to  IBWA's  conoem  about 
the  repeal  of  the  standard  for  soda 
water.  IBWA  also  filed  a  citizen  petition 
(Docket  Na  8eP-0030/CP)  to  amend  die 
standard  of  quality  for  bottled  water 
(S  103.35)  and  the  current  good 
manufacturing  practice  (CGMP) 
regulations  for  bottled  water  in  Part  129 
(21  CFR  Part  129)  to,  among  other  things, 
include  these  and  other  definitions  for 
types  of  bottied  waters. 

The  agency  does  not  believe  it 
necessary  to  include  definitions  for 
bottied  waters  from  various  water 
sources  and  prodsced  by  different 
treatments  in  the  standard  of  quality  for 
bottied  water  at  this  time.  Section  403  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  343)  provides  that  a  food 
will  be  deemed  to  be  misbranded  if  its 
labeling  is  false  or  misleading  in  any 
particular.  Accordingly,  if  a 
manufacturer  decides  to  provide 
information  in  the  labeling  regarding  the 
source  of  the  water  or  special  treatment 
that  the  water  has  received,  such 
information  must  be  truthful  factual, 
and  not  misleading  in  any  respect  For 
example,  a  product  labeled  "carbonated 
spring  water"  would  have  to  have  been 
obtained  from  a  spring  and  bad 
carbonatiaa  added  in  some  form.  FDA 
concludes  that  existing  statutory 
authority  is  sufficient  to  provide  for 
regulatory  action  in  instances  where 
false  and  misleading  statements 
concerning  the  source  or  treatment  of 
the  botded  water  are  made,  and  that  it 
is  not  necessary  to  iaclude  specific 
statements  to  this  effect  in  f  103.35. 

With  respect  to  IBWA's  seggested 
definition  for  mineral  water,  FDA 
believes  that  it  would  be  more 
appropriate  to  consider  the  merits  of  this 
suggested  definition  and  definitions  for 
other  botded  water  products  when  PDA 
acts  on  the  IBWA  petition  to  amend  the 
standard  of  quality  and  the  CGMP 
regulations  for  bottied  water.  In 
particular,  the  agency  believes  that  the 
minimum  levels  for  minerals  in  mineral 


water  that  are  suggested  by  the  IBWA 
petition  should  be  offered  for  comment 
before  adoption. 

To  clarify  the  intent  of  dte  changes 
that  die  agency  is  aiakiBg  fai  f  103.35, 
FDA  has  revised  the  language  amending 
21  CFR  103.35(a)(1)  to  sUte  tiiat  die 
standard  does  not  include  "any  type  of 
soft  drink  commonly  knows  as  soda 
water,  which  is  made  by  absorbing 
carbon  dioxide  in  potable  water."  The 
agency  beheves  that  this  revised 
language  will  minimize  confusion 
concerning  carbonated  bottied  waters 
that  are  exempt  from  the  provisions  of 
the  standard  of  quality  for  bottied  water 
(21  CFR  10335). 

2.  One  comment  supporting  retention 
of  the  soda  water  standard  suggested 
that  the  description  of  soda  water  in  the 
standard  is  outdated  and  needs  to  be 
either  deleted  or  modified  because  it 
fails  to  define  terms  such  as  "seltzer," 
"sparkling  mineral  water,"  "carbonated 
mineral  water."  and  "club  soda."  The 
comment  expressed  the  opinion  diat  in 
the  absence  of  such  definitions, 
consumers  will  not  be  able  to 
distinguish  among  product  types. 

The  agency  agrees  that  die  various 
types  of  carbonated  beverages  may  be 
confusing  to  some  consumers.  However, 
the  agency  does  not  believe  that  it  is 
necessary  to  have  a  standard  of  identity 
to  eliminate  this  confusion.  The  repeal 
of  the  soda  water  standard  makes  soda 
water  products  nonstandardized  food 
that  may  contain  any  safe  and  suitable 
ingredient  All  ingredients  used  in  these 
beverages  will  have  to  be  declared  on 
the  label  in  accordance  with  21  CFR 
101.4.  Thus,  consumers  will  be  able  to 
differentiate  among  various  products  on 
the  basis  of  product  composition. 

3.  One  comment  suggested  that  if 
FDA  establishes  a  prior  sanction  for 
caffeine  in  soft  drinks  (proposal — May 
20. 1987:  52  FTl  18923).  die  agency  should 
retain  the  soda  water  standard  and 
make  caffeine  an  optional  ingredient  to 
encourage  the  soft  drink  industry  to 
continue  providing  caffeine-free  colas 
and  other  carbonated  beverages. 

FDA  believes  that  retention  of  the 
soda  water  standard  is  imnecessary  to 
continued  marketing  of  caffeine-free 
beverages,  and  that  agency  action 
regarding  the  prior  sanction  of  caffeine 
will  not  affect  a  manufiacttirer's  ability 
to  market  sudt  products. 

The  agency  points  out  that  with  the 
repeal  of  the  standard  of  identity  for 
soda  water,  manufacturers  wiB  be  free 
to  produce  any  cola  or  pepper  beverage 
without  added  caffeine,  irrespective  of 
agency  action  regarding  the  prior 
sanction  of  caffeine.  The  agency 
believes  that  as  long  as  there  is  a 


market  for  caffeine-free  carbonated 
beverages,  the  soft  drink  industry  will 
produce  such  products.  When  soda 
water  beverages  are  made  with  added 
caffeine,  manafacturers  wiU  be  re<)uired 
to  declare  the  presence  of  the  added 
caffeine  in  accordance  with  the  labeling 
regulations  in  21  CFR  Part  101,  as  well 
as  the  presence  of  other  ingredients 
used  in  these  products  in  accordance 
with  the  law. 

Accordingly,  after  review  of  all 
comments  received  FDA  concludes  that 
the  soda  water  standard  is  no  longer 
needed  and  is  repealing  21  CFR  Part  165. 

m.  Related  Action 

On  October  21. 1980  (45  FR  69816). 
FDA  proposed  to  amend  tiie  standard  of 
identity  for  soda  water  to:  (1)  Designate 
kola  nut  extract  rather  than  caffeine,  as 
the  mandatory  ingredient  in  "cola"  and 
"pepper"  beverages;  (2)  provide  for 
caffeine-free  "cola"  or  "pepper"  soda 
water  beverages  under  die  standard  of 
identity:  and  (3)  continue  to  permit  the 
use  of  added  caffeine  in  these  beverages 
as  an  optional  ingredient  Because  FDA 
is  repealing  the  soda  water  standard  (21 
CFR  Part  165).  die  October  21, 198a 
proposed  amendment  of  the  soda  water 
standard  is  hereby  withdrawn. 

IV.  Regolatacy  Flexifaility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  from  this  action. 
FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  6, 1969.  file 
with  the  Dockets  Management  BraocJi 
(address  above)  written  objectiona 
thereto.  Each  ot^ection  shall  be 
separately  numbered.  «id  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a'^earing  is  requested  shall 
include  a  detailed  description  and 
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analysis  of  the  specinc  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects 

21  CFR  Part  103 

Beverages.  Bottled  water,  Food  grades 
and  standards. 

21  CFR  Part  165 

Beverages,  Food  grades  and 
standards. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Oirugs,  Parts  103  and  165  are 
amended  as  follows: 

PART  lOa-OUAUTY  STANOARDS 
FOR  RX>08  WITH  NO  IDENTITY 
STANDARDS 

1.  The  authority  citation  for  21  CFR 
Part  103  is  revised  to  read  as  follows: 

Authority:  Sees.  401.  403.  701.  52  Stat  104»- 
1040  as  amended  1055-1056  as  amended  by 
70  SUt  91S  and  72  SUt  948  (21  U.S.C  341. 
343,  371);  21  CFR  5.10 

2.  Section  103.35  is  amended  in 
paragraph  (a)(1)  by  revising  the  second 
sentence  to  read  as  follows: 


Ii<nj8 

(a)  *  *  * 

(1)  *  *  *  Bottled  water  does  not 

include  mineral  water  or  any  type  of  soft 
drink  commonly  known  as  soda  water, 
which  is  made  by  absorbing  carbon 
dioxide  in  potable  water. 


PART  ieS-(  REMOVED] 

3.  Part  165— Nonalcoholic  Beverages, 
consisting  of  Subpart  A  which  is 
reserved  and  Subpart  B  which  consists 
of  S  165.175  Soda  water,  is  removed. 

Dated  DecemlMT  19. 196a 

lohaM.  Taylor. 

AsMockite  Commisaioner  for  Regulatory 
Affairs. 

[FR  Doc  »-183  Filed  1-6-89:  8:48  am] 
■UJNO  coot  4tM-ai-« 


21  CFR  Part  S22 

Implantation  or  li>|«ctabla  Dosaga 
Form  Naw  Animal  Druga  Not  Sub|act 
to  Carttficatlon;  Fanproatalana 
Solution 

AOCNCV:  Food  and  Ehug  Administration. 
action:  Final  rule. 

autlMAIIV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Syntex 
Agribusiness,  Inc.,  providing  for  use  of 
fenprostalene  solution  in  sows  and  gilts 
for  the  induction  of  parturition. 
EFFCCnVE  DATi:  lanuary  6. 1989. 

POM  FUNTMCR  mFORMATION  COfTTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (fffV-128),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4317. 
SUPPt.EMENTAllY  INFORMATION:  Syntex 
Agribusiness,  Inc..  3401  Hillview  Ave.. 
Palo  Alto,  CA  94304,  has  filed  NADA 
138-903,  providing  for  subcutaneous  use 
of  Porcilene®  (fenprostalene)  solution 
for  the  induction  of  partiuition  in  sows 
and  gilts  pregnant  at  least  112  days.  The 
firm  currently  has  approval  for  use  of 
fenprostalene  solution  in  feedlot  heifers 
to  induce  abortion  when  pregnant  150 
days  or  less  and  in  beef  or  nonlactating 
dairy  cattle  for  estnis  synchronization. 
The  NADA  is  approved  and  21  CFR 
522.914  (a)  and  (e)  are  amended  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  i  514.11  (e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  siunmary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appUcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-30S).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subiecta  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 


Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
522  is  amended  as  follows: 

PART  522— IMPLANTATION  OP 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec  512(i),  82  Stat  347  (21  U.S.C 
360b(i]):  21  CFR  5.10  and  5.83. 

2.  Section  522.914  is  amended  by 
revising  paragraph  (a),  by  redesignating 
existing  paragraphs  (e)  (1),  (2),  and  (3)  as 
paragraphs  (e)(1)  (i),  (ii),  and  (iii), 
respectively,  by  revising  the  headings 
for  redesignated  paragraph  (e)(l)(i)  and 
by  adding  paragraph  (e)(2)  to  read  as 
follows: 

$522,914    Fenprostalene  sohitioa 

(a)  Specifications — (1)  Cattle.  Each 
milliliter  of  sterile  solution  contains  0.5 
milligram  of  fenprostalene. 

(2)  Swine.  Each  milliliter  of  sterile 
solution  contains  0.25  milligram  of 
fenprostalene. 
*        •        •        •        • 

(e)  Conditions  of  use — (1)  Cattle— {i) 

Amount  *  *  * 


(2)  Swine — (i)  Amount  025  milligram 
(1  milliliter)  subcutaneously  once  per 
animal 

(ii)  Indications  for  use.  For  sows  and 
gilts  pregnant  at  least  112  days  for  the 
induction  of  parturition. 

(iii)  Limitations.  Subcutaneous  use  in 
swine  only.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Dated:  Deceml>er  23, 1968. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc  89-182  Filed  1-6-89;  8:46  am] 

MLUNQ  COOC  4«M-01-II 


DEPARTMENT  OF  THE  TREASURY 

Intamal  RavatuM  Sarvica 

26  CFR  Part  301 

(TJ>.  12391 

Procadtjra  and  Administration; 
Reduction  of  Tax  Ovarpaymants  by 
Amount  of  Past-Dua  LagaNy 
Enforcaabia  Dabt  Owad  to  Federal 
Agency 

AOENCV:  Internal  Revenue  Service, 
Treasury. 

action:  Temporary  regulations. 


Federal  Regigter  /  Vol.  54,  No.  4  /  Friday.  January  6,  1989  /  Rules  and  Regulations 401 


summary:  This  document  contains 
temporary  regulations  which  further 
amend  temporary  regulations  that  were 
published  in  the  Federal  Register  on 
September  30, 1985,  and  were  amended 
on  May  13. 1987.  relating  to  the 
reduction  of  a  taxpayer's  overpayment 
{i.e..  tax  refund)  by  the  amount  of  any 
past-due  legally  enforceable  debt  owed 
to  a  Federal  agency  and  referred  by  that 
agency  to  the  Internal  Revenue  Service 
for  offset.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.  The  regulations 
affect  any  taxpayer  who  owes  a  past- 
due  legally  enforceable  debt  to  any 
Federal  agency  identified  as  eligible  to 
participate  in  the  tax  refund  offset 
program  by  the  Commissioner  of 
Internal  Revenue  and  who  has  made  an 
overpayment  of  taxes,  and  such  Federal 
agency  to  which  the  past-due  legally 
enforceable  debt  is  owed. 

SFrecnvi  DATES:  The  regulations  apply 
to  refunds  payable  under  section  6402  of 
the  Internal  Revenue  Code  of  1988  after 
December  31, 1985  and  on  or  before 
January  la  1994.  However,  if  legislation 
is  enacted  extending  the  tax  refund 
offset  program  beyond  January  10, 1994, 
the  regulations  apply  to  refunds  payable 
through  the  date  to  which  such 
legislation  extends  the  program.  In  such 
a  case,  the  Service  will  publish  notice 
confirming  the  extension  of  these 
regulations. 

FOR  RMTHER  INFORMATION  CONTACT: 

Sharon  L  Hall.  202-666-4811  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  30. 1985,  temporary 
regulations  under  section  6402  (d)  and 
(e)  of  the  Internal  Revenue  Code  of  1954, 
and  section  3720A  of  subchapter  II  of 
chapter  37  of  Title  31,  United  States 
Code  were  published  in  the  Federal 
Register  (50  FR  39713,  Sept.  30, 1985). 
Those  regulations  were  amended  on 
May  13, 1987  (52  FR  17949.  May  13. 
1987).  The  effective  date  of  section 
6402(d)  was  extended  by  section  9402  of 
the  Otnnibus  Budget  Reconciliation  Act 
of  1987  (Pub.  L  100-203, 101  Stat.  1330- 
376)  and  further  extended  by  section  701 
of  the  Family  Support  Act  of  1988  (Pub. 
L.  100-485, 102  Stat  2425).  This 
document  amends  those  temporary 
regulations,  which  provided  guidance 
concerning  which  debts  qualify  for 
referral  to  the  Service  for  the  Federal 
tax  refund  offset  program  and 


concerning  procedures  relating  to 
operation  of  the  program. 

In  General 

Section  6402(d)  of  the  Internal 
Revenue  Code  requires  the  Internal 
Revenue  Service  (a)  to  reduce  the 
amount  of  any  overpayment  [i.e.,  tax 
refund)  otherwise  payable  to  a  taxpayer 
by  the  amount  of  any  past-due  legally 
enforceable  debt  owed  to  a  Federal 
agency  of  which  the  Service  has  been 
notified,  (b)  to  pay  the  amount  of  the 
reduction  to  the  agency  to  which  the 
debt  is  owed,  and  (c)  to  notify  the 
taxpayer  that  the  overpayment  has  been 
reduced. 

The  temporary  regulations  require 
that  a  Federal  agency  submit  a 
notification  of  a  taxpayer's  liability  for 
past-due  legally  enforceable  debt  to  the 
Service  on  magnetic  tape  by  December  1 
of  each  year.  The  regulations  are 
amended  to  require  the  notification  to 
be  submitted  to  the  Service  by  a  date 
specified  in  a  revenue  procedure.  Since 
the  date  by  which  notification  must  be 
submitted  each  year  is  subject  to 
change,  it  was  determined  that 
providing  the  date  by  revenue  procedure 
would  allow  greater  flexibility  in 
administering  the  program. 

The  regulations  are  amended  to 
provide  that  the  amount  that  is 
transmitted  to  each  Federal  agency  is 
reduced  by  a  fee  for  each  offset 

The  effective  date  of  the  regulations  is 
amended  to  provide  that  the  regulations 
are  effective  for  refunds  payable  after 
December  31, 1985,  and  on  or  before 
January  10, 1994.  However,  if  legislation 
extending  the  tax  refund  offset  program 
beyond  January  10, 1994,  is  enacted,  the 
regulations  are  effective  for  refunds 
payable  through  the  date  to  which  such 
legislation  extends  the  program. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and, 
therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  A  general  notice  of 
proposed  rulemaldng  is  not  required  by 
5  U.S.C.  553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Drafting  Infonnatioo 

The  principal  author  of  these 
regulations  is  Sharon  L  Hall,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Deptutment  participated 
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in  developing  the  regulations  on  matters 
of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure,  Bankrupicy,  Courts,  Crime, 
Employment  taxes.  Estate  taxes.  Gift 
taxes.  Income  taxes.  Investigations,  Law 
enforcement.  Penalties,  Pensions, 
Statistics.  Taxes,  Disclosure  of 
information,  Filing  requirements. 

Amendments  to  the  Regulations 

The  amendments  to  26  CFR  Part  301 
are  as  follows: 
PART  301— [AMENDED] 

Paragraph  1.  The  authority  for  Part  301 
continues  to  read  as  follows: 

Authority:  26  U.S.C  7805.  '  *  *  Section 
301.6402-6T  also  issued  under  31  U.S.C 
3720  A. 

Par.  2.  Section  3O1.6402-6T  is 
amended  as  follows: 

1.  In  paragraph  (b),  the  first  sentence 
of  the  concluding  language  that  follows 
paragraph  (b)(8)  is  revised  to  read  as  set 
forth  below. 

2.  In  paragraph  (c)  (1),  the 
introductory  language  that  precedes 
paragraph  (c)(l)(i)  is  revised  to  read  as 
set  forth  below. 

3.  Paragraphs  (i)  and  (k)  are  revised  to 
read  as  set  forth  below. 


9301.6402-6T    Offset  of 

enforceable  dct>t  against  overpeyinenL 

(Temporary) 

(b)  *  *  • 

For  purposes  of  this  paragraph,  in 
order  to  make  a  reasonable  attempt  to 
notify  the  taxpayer  the  agency  must  use 
such  address  information  as  may  be 
obtainable  from  the  Service  pursuant  to 
section  6103  (m)(2).  (m)(4)  or  (m)(5)  of 
the  Code.  *  *  * 

(c)  Time  and  content  of  notification  of 
liability  for  past-due  legally  enforceable 
debt  (1)  A  Federal  agency  must  submit 

a  notification  of  a  taxpayer's  liability  for 
past-due  legally  enforceable  debt  to  the 
Service  on  magnetic  tape  by  such  date 
as  shall  be  specified  in  a  Revenue 
Procedure  each  year.  Such  notification 
must  contain — 


(i)  Fees.  Refund  offset  fees  in  amounts 
determined  to  be  sufficient  to  reimburse 
the  Department  of  the  Treasury  for  the 
full  cost  of  the  refund  offset  procedure 
prescribed  by  this  section  shall  be 
deducted  from  amounts  collected  prior 
to  disposition  of  such  amounts  as 
described  in  paragraph  (h)  of  this 
section.  The  fees  shall  be  deposited  in 
the  United  States  Treasury  and  credited 
to  the  appropriation  accounts  which 
bore  all  or  part  of  the  costs  involved  in 
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administering  th«  refund  offset 
procedures. 

•        •        •        •        • 

(k)  Effective  date.  This  section  applies 
to  refunds  payable  under  section  6402  of 
the  Internal  Revenue  Code  after 
December  31, 1965,  and  on  or  before 
lanuary  10, 1994.  However,  if  legislation 
is  enacted  extending  the  tax  refund 
offset  program  beyond  January  10, 1994. 
this  section  applies  to  refunds  payable 
through  the  date  to  which  such 
legislation  extends  the  program. 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  "Treasury  decision.  For  this 
reason,  it  is  found  impractical  to  issue 
this  Treasury  decision  with  notice  and 
pubhc  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  sub)ect  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Uwraaca  B.  GMm. 
Commissioner  of  Internal  Revenue. 

Approved:  December  22. 1968. 
Dannia  E.  Rom, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc  8»-243  Filed  1-3-88: 2:38  pin| 


DEPARTMENT  OF  THE  INTERtOR 
Riaaii  of  Land  ManaoMiMfit 

43  CFR  Public  Land  Ordw^  6698 
(U-«42-0»-4214-10;  U-S702S] 

wnnamw  or  kudvc  Lano  to* 
Tabwnada  HM  Lava  FMd,  UT 


:  Bureau  of  Land  Management. 
Interior. 
action:  Public  land  order. 


n  This  order  withdraws  3.512.03 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  the  Tabernacle  HUl  Lava  Field. 
The  land  has  been  and  remains  open  to 
mineral  leasing. 

EFFtcnvC  OATC  January  6, 1960. 
FON  MirTNBI  MKMMATKM  CONTACT 
Michael  L  Barnes,  Lands  and  Mining 
Claims  Adjudication  Section,  Utah  State 
Office.  324  South  State,  Suite  301,  Salt 
Lake  City,  UT  84111,  801^524-4036. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  US.C  1714.  it  is  ordered  as  follows: 

1.  Subiect  to  valid  existing  rights,  the 
following  described  public  lands  are 


ivJbev* 


hereby  withdrawn  from  settlement  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2)  but  not  from 
leasing  under  the  mineral  leasing  laws, 
to  protect  the  volcanic  features: 

Salt  Laks  Mwidiu 

T  22S..  R.  6  W 

Sec.  3,  loU  4  and  15.  SWViNWK,  W^ 
NWV4,  SWW.  and  SWV^SE^: 

Sec  4,  Iota  1  and  2.  SVfcNW.  and  SVi: 

Sec  S.  SHSHSWM.  EV^SEK.  EWN^ 
SEV4.  and  SW%SW^4SB\^: 

Sec  7.  EViEViEH: 

SecaAll: 

SecaAll: 

Sec  la  WV^NEVi.  WV%.  NWViNEViSE^^. 
NWNWVtSEV4,  SWMNWWSEV^.  and 

Sec  15.  WWNEWNW^  WM4WM.  and 

SEVtNWK: 
Sec  17.  N<4.  EViSEV4,  BV%NWV4SE%.  and 

NEV4SW%SE%: 
Sec.  2a  EV4NEViNE%: 
Sec  21,  NW\4NWV!,. 

The  area  described  containa  3.512J)3  acres 
in  Millard  County. 

2.  The  «vithdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  those  under  the  mining  law. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

|.  Stavaa  GfilM, 

Assistant  Secretary  of  the  Interior. 

December  22. 1968. 

[FR  Doc  88-201  Filed  1-5-89: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

IQmu  Docket  Na  tT-STO;  FCC  M-3601 


Piucadurai  Fadaral  Cnrinia  CoMaction 

aocncy:  Federal  Communications 

Commission. 

actwn:  Final  rule. 


;  The  Commission  has  adopted 
specific  procedures  implementing  the 
liebt  CoUection  Act  of  1982  and  related 
statutory  provisions.  These  procedures 
«vill  be  used  for  expediting  the  collection 
of  debu  owed  to  the  United  States 


Government.  Specifically,  the  rules 
address  the  use  of  administrative  and 
salary  offsets:  the  reporting  of 
delinquent  individual  debtora  to 
consumer  reporting  agencies:  the 
assessment  of  interest  penalties, 
administrative  charges,  and  other 
sanctions  against  delinquent  debtors; 
the  issuance  of  contracts  to  private 
collection  services  for  the  recovery  of 
money  owed  to  the  United  States;  and 
the  procedures  to  be  followed  in 
referring  delinquent  debts  to  the 
Department  of  Treasury  for  collection 
by  offsets  against  tax  refunds  owed  to 
the  particular  debtor.  Delinquent 
monetary  forfeitures  will  not  be 
collected  under  these  adopted 
procedures  until  all  the  procedures  for 
the  enforcement  and  collection  of 
forfeitures  specified  in  the 
Communications  Act  are  exhausted. 

fFFCCnvc  DATC  February  6, 1989. 

AOOncsS:  Federal  Communicatioiu 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554. 

FON  PUNTNCN  INrOHSSATION  CONTACT 

Magalie  Salas,  (202)  254-6530. 
SUPPIXMCNTAIIV  mFOMMAnotc  This  is  8 
summary  of  the  Commissicm's  Report 
and  Order.  FCC  88-350,  adopted 
October  28. 1988,  and  released 
December  23, 19e&  The  complete  text  of 
this  decision  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

Summary  of  Report  and  Order 

1.  On  December  24. 1967,  the 
Commission  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  requesting  comments  on  its 
proposed  rules  to  implement  the  Debt 
Collection  Act  of  1982  and  section 
2853(a)(1)  of  the  Deficit  Reduction  Act  of 
1964  (52  FR  48725).  The  only  commenU 
received  in  this  proceeding  were  filed  by 
Northwestern  Indiana  Telephone 
Company  (NITCO). 

NITCO  suggested  that  the  proposed 
rules  be  clarified  to  indicate  that  with 
respect  to  the  collection  of  monetary 
forfeitures  imposed  by  the  Commission, 
the  proposed  debt  collection  procedures 
will  be  invoked  only  after  the  fudidal 
review  proceedings  prescribed  in 
sections  503  and  504  of  the 
Communications  Act  have  become  final. 

2.  The  Report  and  Order  clarifies  that 
the  Commission  must  adhere  to  the 
statutory  procedures  for  forfeitives  in 
the  Communications  Act  before 
invoking  debt  collection  procedures 
under  the  adopted  rules.  While  it  is  clear 
that  the  Debt  Collection  Act  was 
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designed  for  the  collection  of  monetary 
forfeitures,  the  related  uniform 
standards  issued  by  the  Department  of 
Justice  and  the  General  Accounting 
Office  prescribe  that  laws  and 
regulations  that  are  specifically 
applicable  to  claims  collection  activities 
of  a  particular  agency  take  precedence 
over  the  procedures  set  forth  by  the 
Debt  Collection  Act  Thus,  because 
sections  503  and  504  of  the 
Communications  Act  delineate  specific 
procedures  for  the  collection  of 
forfeitures  imposed  by  the  Commission, 
those  procediu^s  must  be  followed 
before  considering  other  procedures 
adopted  in  this  proceeding.  Proposed 
rule  1.1905  has  been  clarified  in  order  to 
address  this  matter. 

3.  The  final  rules  adopted  herein  have 
been  analyzed  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  In  this  connection,  we  find 
that  the  rules  prescribe  no  new  modified 
forms  to  be  submitted  by  the  public. 

4.  Accordingly,  it  is  ordered  that  the 
Rules  and  Regulations  of  the  Federal 
Communications  Commission  are 
amended  in  the  manner  indicated 
attached  to  this  Order.  These  rules  will 
become  effective  February  6, 1989. 
Donna  R.  Searcy, 

Secretary. 

Lbt  of  Subjects  in  47  CFR  Part  1 

Collection  of  claims  owed  the  United 
States. 

Final  Rules  , 

Part  1  [Practice  and  Procedure]  of    I 
Chapter  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  Subpart  O  as  follows: 

PART  1— [AMENDED] 

1.  Subpart  O  is  added  to  read  as 
follows: 

Subpart  O— CoHection  of  Claims  Owed  the 
United  States 

General  Provisioos 

1.1901  DeRnitions. 

1.1902  Exceptions. 

1.1903  Use  of  procedures. 

1.1904  Conformance  to  law  and  regulations. 

1.1905  Other  procedures;  collection  of 
forfeiture  penalties. 

1.1906  Informal  action. 

1.1907  Return  of  property. 
1.1906    Omissions  not  a  defense. 

Administrative  Offset — Consumer  Reporting 
Agencies— Contractiiig  for  CoUection 

1.1911  Demand  for  payment. 

1.1912  Collection  by  administrative  offset. 

1.1913  Administrative  offset  against 
amounts  payable  from  Civil  Retirement 
and  Disability  Fund. 

1.1914  CoUection  in  installments. 


1.1915  Exploration  of  compromise. 

1.1916  Suspending  or  terminating  coUection 
action. 

1.1917  Referrals  to  the  Department  of  Justice 
oc  the  General  Accounting  Office. 

1.1918  Use  of  consumer  reporting  agencies. 

1.1919  Contracting  for  coUection  services. 

Salary  OfiMt 

1.1925  Purpose. 

1.1926  Scope. 

1.1927  NotificaUon. 

1.1928  Hearing. 

1.1929  Deduction  from  pay. 

1.1930  Liquidation  from  Rnal  check  or 
recovery  from  other  payment 

1.1931  Non-waiver  of  rights  by  payments. 

1.1932  Refunds. 

1.1933  interest,  penalties  and  administrative 
costs. 

1.1934  Recovery  when  paying  agency  is  not 
creditor  agency. 

1.1935  Obtaining  the  services  of  a  hearing 
o^icial. 

Interest  Penalties,  Administrative  Costs  and 
Other  Sanction*. 

1.1940  Assessment 

1.1941  Exemptions. 

1.1942  Other  sanctions. 

Cooperation  With  the  Internal  Revenue 
Service 

1.1950  Reporting  discharged  debts  to  the 
Internal  Revenue  Service. 

1.1951  Offset  against  tax  refunds. 

General  Pioviaions  Coooeming  Interagency 
Requests 

1.1952  Interagency  requests. 
Authority:  31  U.S.C  3701;  31  U.S.C  3711  et 

seq.:  5  US.C.  5514;  4  CFR  Parts  101-105;  S 
CFR  Part  550. 

Subpart  O— Collection  of  Ctaima  Owad 
tha  Unitad  Stataa 

General  Provisions 

S  1.1901    DefkiWons. 

(a)  The  term  "administrative  offset" 
means  withholding  money  payable  by 
the  United  States  Government  to,  or 
held  by  the  Government  for,  a  person  to 
satisfy  a  debt  the  person  owes  the 
Government 

(b)  The  term  "agency"  means  the 
Federal  Communications  Commission 
(Commission)  or  any  other  agency  of  the 
U.S.  Government  as  defined  by  section 
105  of  title  5  U.S.C,  the  U.S.  Postal 
Service,  the  U.S.  Postal  Rate 
Commission,  a  military  department  as 
defined  by  section  102  of  title  5  U.S.C, 
an  agency  or  court  of  the  judicial 
branch,  or  and  an  agency  of  the 
legislative  branch,  including  the  U.S. 
Senate  and  the  U.S.  House  of 
Representatives. 

(c)  The  term  "agency  head"  means  the 
Chairman  of  the  Federal 
Communications  Commission. 

(d)  The  terms  "appropriate  agency 
official"  or  "designee"  means  the 


Managing  Director  of  the  Commission  or 
such  other  official  as  may  be  named  by 
the  Managing  Director. 

(e)  The  terms  "claim"  and  "debt"  are 
deemed  synonymous  and 
interchangeable.  They  refer  to  an 
amount  of  money  or  property  which  has 
been  determined  by  an  appropriate 
agency  official  to  be  owed  to  the  United 
States  fit>m  any  person,  organization,  or 
entity,  except  another  federal  agency. 
They  include  amounts  owing  to  the 
United  States  on  account  of  loans 
insured  ^r  guaranteed  by  the  United 
States  and  all  other  amounts  due  the 
United  States  from  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments,  fines, 
penalties,  damages,  interest  taxes,  and 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice), 
and  other  similar  sources. 

(f)  The  term  "creditor  agency"  means 
the  agency  to  which  the  debt  is  owed 

(g)  TTie  term  "delinquent"  means  a 
claim  or  debt  which  has  not  been  paid 
by  the  date  specified  in  the  agency's 
written  notification  or  applicable 
contractual  agreement  unless  other 
satisfactory  payment  arrangements  have 
been  made  by  that  date,  or,  at  any  time 
thereafter,  the  debtor  has  failed  to 
satisfy  an  obligation  under  a  payment 
agreement  with  the  agency. 

(h)  The  term  "disposable  pay"  means 
that  part  of  current  basic  pay,  special 
pay,  incentive  pay,  retired  pay,  retainer 
pay,  or  in  the  case  of  an  employee  not 
entitled  to  basic  pay,  other  authorized 
pay  remaining  after  the  deduction  of  any 
amoimt  required  by  law  to  be  withheld. 
Agencies  must  exdude  deductions 
described  in  5  CFR  581.105  (b)  through 
(f)  to  determine  disposable  pay  subject 
to  salary  offset 

(i)  The  term  "employee"  means  a 
current  employee  of  the  Commission  or 
of  another  agency,  including  a  current 
member  of  the  Armed  Forces  or  a 
Reserve  of  the  Armed  Forces  (Reserve). 

(j)  The  term  "FCCS"  means  tha. 
Federal  Claims  Collection  Standards 
jointly  pubhshed  by  the  Justice 
Department  and  the  General  Accounting 
Office  at  4  CFR  Parts  101-105. 

(k)  The  term  "paying  agency"  means 
the  agency  employing  the  individual  and 
authorizing  the  payment  of  his  or  her 
current  pay. 

(1)  The  term  "referral  for  litigation" 
means  referral  to  the  Department  of 
Justice  for  appropriate  legal  proceedings 
except  where  the  Commission  has  the 
statutory  authority  to  handle  the 
litigation  itself. 

(m)  The  term  "salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C  5514  by  deduction(s)  at 
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one  or  more  officially  established  pay 
intervals  from  the  current  pay  account 
of  an  employee  without  his  or  her 
consent. 

(n)  The  term  "waiver"  means  the 
cancellation,  remission,  forgiveness,  or 
non-recovery  of  a  debt  allegedly  owed 
by  an  employee  to  an  agency  as 
permitted  or  required  by  5  U.S.C  5584, 
10  U.S.C  2774,  or  32  U.S.C  7ia  5  UAC 
8346(b),  or  any  other  law. 

{1.1t02    EMapdona. 

(a)  Qaims  arising  from  the  audit  of 
transportation  accounts  pursuant  to  31 
U.S.C  3728  shall  be  determined, 
collected,  compromised,  terminated  or 
settled  in  accordance  with  regulations 
published  under  the  authority  of  31 
U.SC  3728  (see  41  CFR  Part  101-41). 

(b)  Qaims  arising  out  of  acquisition 
contracts  subject  to  the  Federal 
Acquisition  Regulations  (FAR)  shall  be 
detennined.  collected,  compromised, 
terminated,  or  settled  in  accordance 
wid)  those  regulations.  (See  48  CFR  Part 
32).  If  not  otherwise  provided  for  in  the 
FAR  system,  contract  claims  that  have 
been  the  subject  of  a  contracting 
officer's  final  decision  in  accordance 
with  section  6(8)  of  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  e05(a)). 
may  be  detennined.  collected, 
compromised,  terminated  or  settled 
under  the  provisions  of  this  regulation, 
except  that  no  additional  review  of  die 
debt  shall  be  granted  beyond  that 
provided  by  the  contracting  officer  io 
accordance  with  the  provisions  of 
section  0  of  the  Contract  Disputes  Act  of 
1978  (41  U.S.C  605).  and  the  amount  of 
any  interest  administrative  charge,  or 
penalty  charge  shall  be  subject  to  the 
limitations,  ii  any,  contained  in  the 
contract  out  of  which  the  claim  arose. 

(c)  Claims  based  in  whole  or  in  part 
on  conduct  in  violation  of  the  antitrust 
laws,  or  in  regard  to  which  there  is  an 
indication  of  fraud,  the  presentation  of  a 
false  claim,  or  a  misrepresentation  on 
the  part  of  the  debtor  or  any  other  party 
having  an  interest  in  the  claim,  shall  be 
referred  to  the  Department  of  Justice 
(DO)}  as  only  the  DO)  has  authority  to 
compromise,  suspend  or  terminate 
collection  action  on  such  claims. 

(d)  Tax  claims  are  also  excluded  from 
the  coverage  of  this  regulation. 

fl.lMS    Uaa  of  prooaduraa. 

Procedures  authorized  by  this 
regulation  (including,  but  not  limited  ta 
disclosure  to  a  consumer  reporting 
agency,  contracting  for  collection 
services,  administrative  oBtet  and 
salary  offset)  may  be  used  singly  oi  in 
combination,  so  long  as  the 
requirements  of  applicable  law  and 
regulation  are  satisfiea 


(1.1904    Conlonwanca  lo  law  and 


The  requirements  of  applicable  law 
(31  U.S.C  3701-3719.  as  amended  by 
Pub.  L  97-365, 96  Stat  1749)  have  been 
implemented  in  government  wide 
standards: 

(a)  The  Regulations  of  the  Office  of 
Personnel  Management  (5  CFR  Part  550) 
and 

(b)  The  Federal  Claims  Collection 
Standards  issued  joindy  by  the  General 
Accounting  Office  and  the  Department 
of  Justice  (4  CFR  Parts  101-105). 

Not  every  item  in  the  above  described 
standards  has  been  incorporated  or 
referenced  in  this  regulation.  To  the 
extent  however,  that  circumstances 
arise  which  are  not  covered  by  the  terms 
stated  in  these  regulations,  the 
Commission  will  proceed  in  any  actions 
taken  in  accordance  with  applicable 
requirements  found  in  the  standards 
referred  to  in  this  section. 

1 1.1905   Other  proeaduraa;  ceiacden  of 


Administrative  Offset— Coasumer 
Reporting  Agendea— Contractiiig  for 
CoUaction 


Nothing  contained  in  these  regulations 
is  intended  to  require  the  Commission  to 
duplicate  administrative  or  other 
proceedings  required  by  contract  or 
other  laws  or  regulations,  nor  do  these 
regulations  supercede  procedures 
required  by  other  statutes  or  regulations. 
In  particular,  the  assessment  and 
collection  of  monetary  forfeiture 
penalties  imposed  by  the  Commission 
will  be  governed  initially  by  the 
procedures  prescribed  by  47  U.S.C  503. 
504  and  47  CFR  1.8a  After  compliance 
with  those  procedures,  the  Commission 
may  determine  that  the  collection  of  a 
monetary  forfeiture  under  the  collection 
alternatives  prescribed  by  this  subpart 
is  appropriate  but  need  not  duplicate 
administrative  or  other  proceedings. 

f  1.1904    kifunMl  acdon. 

Nothing  contained  in  these  regulations 
is  intended  to  preclude  utilization  of 
informal  administrative  actions  or 
remedies  which  may  be  available. 

1 1.1907    Ratum  of  pcoparty. 

Nothing  contained  in  this  regxilation  is 
intended  to  deter  the  Commission  bom 
demanding  the  return  of  specific 
property  or  from  demanding,  in  the 
alternative,  either  the  return  of  property 
or  the  payment  of  its  value. 


11.1908    Owdaalonanotac 

The  failure  of  the  Commission  to 
comply  with  any  provision  in  this 
regulation  shall  not  serve  as  a  defense 
to  the  debt 


S  1.1911    Oamand  for  payment 

(a)  Written  demands  for  payment 
shall  be  made  promptly  upon  a  debtor  in 
terms  which  iciorm  the  debtor  of  the 
consequences  of  faihue  to  cooperate.  A 
total  of  three  progressively  stronger 
written  demands  at  not  more  than  30- 
day  intervals  will  normally  be  made 
unless  a  response  to  the  firet  or  second 
demand  indicates  that  a  further  demand 
would  be  futile  and  the  debtor's 
response  does  not  not  require  rebuttal. 
In  determining  the  timing  of  demand 
letters,  the  Commission  will  give  due 
regard  to  the  need  to  act  promptly  so 
that  as  a  general  rule,  if  it  becomes 
necessary  to  refer  the  debt  to  the 
Department  of  Justice  for  Utigation,  such 
referral  can  be  made  within  one  year  of 
the  agency's  final  determination  of  the 
fact  and  the  amount  of  the  debt  When 
necessary  to  protect  the  Government's 
interest  (for  example,  to  prevent  the 
stahite  of  limitations.  28  U.S.C.  2415, 
from  expiring),  written  demand  may  be 
preceded  by  other  appropriate  actions 
under  this  chapter,  including  immediate 
referral  for  litigation. 

(b)  The  initial  demand  letter  will 
inform  the  debtor  of. 

(1)  The  basis  for  the  indebtedness  and 
the  right  of  the  debtor  to  request  review 
within  the  agency: 

(2)  The  applicable  standards  for 
assessing  interest  penalties,  and 
adminisbvtive  costs  (Si  1.1940  and 
1.1941  of  this  subpart)  and; 

(3)  The  date  by  which  payment  is  to 
be  made,  which  normally  should  not  be 
more  than  30  days  from  the  date  that  the 
initial  demand  letter  was  mailed  or 
hand-delivered. 

(c)  As  appropriate  to  the 
circumstances,  the  Commission  may 
include  either  in  the  initial  demand 
letter  or  in  subsequent  letters,  matters 
relating  to  alternative  methods  of 
payment  poHcies  with  respect  to  use  of 
consumer  reporting  agencies  and 
collection  services,  the  agency's 
intentions  with  respect  to  referral  of  the 
debt  to  the  Department  of  Justice  for 
litigation,  and.  depending  on  applicable 
statutory  authority,  the  debtor's 
entitlement  to  consideration  of  waiver. 

(d)  The  Commission  will  respond 
promptly  to  communications  from  the 
debtor,  within  30  days  whenever 
feasible,  and  will  advise  debtore  who 
dispute  the  debt  that  they  must  furnish 
available  evidence  to  support  their 
contentions. 

(e)  If,  either  prior  to  the  initiation  of, 
at  any  time  during,  or  after  cooq>Ietion 
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of  the  demand  cycle,  the  Commission 
determines  to  puraue  administrative 
offset,  then  the  procedures  specified  in 
SS 11912  and  1.1913  as  applicable,  will 
be  followed.  The  availabihty  of  funds 
for  offset  and  the  agency's 
determination  to  puraue  that  remedy, 
release  the  agency  from  the  necessity  of 
further  compliance  with  paragraphs  (a), 
(b)  and  (c)  of  tliis  section.  If  the  agency 
has  not  already  sent  the  first  demand 
letter,  the  agency's  written  notification 
of  its  intent  to  offset  must  give  the 
debtor  the  (^^>ortunity  to  make 
voluntary  payment  a  requirement  which 
will  be  satisfied  by  compliance  with  the 
notice  requirements  of  SS  1.1912  and 
1.1913  as  applicable. 

S  1.1912    CoMacdonbyadniMatrattva 
offset 

(a)  Collection  by  administrative  offset 
will  be  undertaken  in  accordance  with 
these  regulations  on  all  claims  which  are 
liquidated  or  certain  in  amount  in  every 
instance  in  which  such  collection  is 
determined  to  be  feasible  and  not 
otherwise  prohibited. 

(1)  Whether  collection  by 
administrative  offset  is  feasible  is  a 
determination  to  be  made  by  the  agency 
on  a  case-by-case  basis,  in  the  exercise 
of  sound  discretion.  The  Commission 
%vill  consider  not  only  whether 
administrative  offset  can  be 
accomplished  practically,  but  also 
whether  offset  is  best  suited  to  further 
and  protect  all  of  the  Government's 
interest  In  appropriate  draunstances, 
the  Commission  may  give  due 
consideration  to  the  debtor's  financial 
condition  and  is  not  required  to  use 
offset  in  every  instance  in  which  there  is 
an  available  source  of  funds.  The 
Commission  may  also  consider  whether 
offset  would  tend  to  substantially 
interfere  with  or  defeat  the  piuposes  of 
the  program  authorizing  the  payments 
against  which  offset  is  contemplated. 
For  example,  under  a  grant  program  in 
which  payments  are  made  in  advance  of 
the  grantee's  performance,  offset  will 
normally  be  inappropriate.  This  concept 
generally  does  not  apply,  however, 
where  payment  is  in  the  form  of 
reimbursement 

(b)  Before  the  offset  is  made,  a  debtor 
shall  be  provided  with  the  following: 
Written  notice  of  the  nature  and  amount 
of  the  debt  aiul  the  agency's  intention  to 
collect  by  offset;  opportunity  to  inspect 
and  copy  agency  records  pertaining  to 
the  debt:  opportunity  to  obtain  review 
within  the  agency  of  the  determination 
of  indebtedness:  and  opportunity  to 
enter  into  a  written  agreement  with  the 
agency  to  repay  the  debt 

(1)  Tlie  Commission  will  exercise 
sound  judgment  in  determining  whether 


to  accept  a  repayment  agreement  in  lieu 
of  offset  ITie  determination  will  weigh 
the  Government's  interest  in  collecting 
the  debt  against  fairness  to  the  debtor.  If 
the  debt  is  delinquent  and  the  debtor 
has  not  disputed  its  existence  or 
amount  the  Commission  will  normally 
accept  a  repayment  agreeement  in  Ueu 
of  offset  only  if  the  debtor  is  able  to 
establish  that  offset  would  result  in 
undue  financial  hardship  or  would  be 
against  equity  and  good  conscience. 

(2)  In  cases  where  the  procedural 
requirements  specified  in  paragraph  (b) 
of  this  section  have  previously  been 
provided  to  the  debtor  in  connection 
with  the  same  debt  under  some  other 
statutory  or  regulatory  authority,  such 
as  pursuant  to  a  notice  of  audit 
disallowance  or  pursuant  to  47  U.S.C 
503,  504  and  47  CFR  1.80,  the  agency  is 
not  required  to  duplicate  those 
requirements  before  taking 
administrative  offset 

(3)  The  Commission  may  not  initiate 
administrative  offset  to  collect  a  debt 
under  31  U.S.C.  3716  more  than  10  yeara 
after  the  Government's  right  to  collect 
the  debt  first  accrued,  unless  facts 
material  to  the  Government's  right  to 
collect  the  debt  were  not  known  and 
could  not  reasonably  have  been  known 
by  the  official  or  officials  of  the 
Government  who  were  charged  with  the 
responsibility  to  discover  and  collect 
such  debts.  When  the  debt  first  accrued 
is  to  be  determined  according  to  existing 
law  regarding  the  accrual  of  debts,  such 
as  under  28  U.S.C  2415. 

(4)  The  Commission  is  not  audiorized 
by  31  U.S.C  3716  to  use  administrative 
offset  with  respect  to: 

(i)  Debts  owed  by  any  State  or  local 
Government 

(ii)  Debts  arising  under  or  payments 
made  under  the  Social  Security  Act  the 
Internal  Revenue  Code  of  1954,  or  the 
tariff  laws  of  the  United  States;  or 

(iii)  Any  case  in  which  collection  of 
the  claim  or  type  of  claim  by 
administrative  offset  is  expUdUy 
provided  for  or  prohibited  by  another 
statute. 

(5)  The  Conunission  may  effect 
administrative  offset  against  a  payment 
to  be  made  to  a  debtor  prior  to 
completion  of  the  proccHdures  required 
by  paragraph  (b)  of  this  section  if: 

(i)  Failure  to  take  the  offset  would 
substantially  prejudice  the 
Government's  ability  to  collect  the  debt 
and 

(ii)  The  time  before  the  payment  is  to 
be  made  does  not  reasonably  permit  the 
completion  of  those  procedures. 
Such  prior  offset  must  be  promptiy 
followed  by  the  completion  of  tiiose 
procedures.  Amounts  recovered  by 


oBaei  but  later  found  not  to  be  owed  to 
the  Government  shall  be  promptly 
refunded. 

(6)  The  Commission  will  obtain  credit 
reports  on  delinquent  accounts  to 
identify  opportunities  for  administrative 
offset  of  amounts  due  to  a  delinquent 
debtor  when  other  collection  techniques 
have  been  unsuccessful 

(c)  Type  of  hearing  or  review.  (1)  For 
purposes  of  this  section,  whenever  the 
Commission  is  required  to  provide  a 
hearing  or  review  within  the  agency,  it 
shall  provide  the  debtor  with  a 
reasonable  opportunity  for  an  oral 
hearing  when: 

(i)  Any  applicable  statute  authorizes 
or  requires  the  agency  to  consider 
waiver  of  the  indebtedness  involved,  the 
debtor  requests  waiver  of  the 
indebtedness,  and  the  waiver 
determination  tiuns  on  an  issue  of 
credibility  or  veracity;  or 

(ii)  The  debtor  requests 
reconsideration  of  the  debt  and  the 
agency  determines  that  the  question  of 
the  indebtedness  cannot  be  resolved  by 
review  of  the  documentary  evidence:  for 
example,  when  the  validity  of  the  debt 
turns  on  an  issue  of  credibility  or 
veracity. 

Unless  otherwise  required  by  law,  an 
oral  hearing  under  this  section  is  not 
required  to  be  a  formal  evidentiaiy-tj^ 
hearing,  although  the  Commission  will 
carefully  document  all  significant 
matters  discussed  at  the  hearing. 

(2)  The  section  does  not  require  an 
oral  hearing  with  respect  to  debt 
collection  systems  in  which 
determinations  of  indebtedness  or 
waiver  rarely  involve  issues  of 
credibility  or  veracity  and  the  agency 
has  determined  that  review  of  the 
written  record  is  ordinarily  an  adequate 
means  to  correct  prior  mistakes.  In 
administering  sudi  a  system,  the  agency 
is  not  required  to  sift  through  all  of  the 
requests  received  in  order  to  accord  oral 
hearings  in  those  few  cases  wliich  may 
involve  issues  of  credibihty  or  veracity. 

(3)  In  those  cases  where  an  oral 
hearing  is  not  required  by  this  section, 
the  agency  will  make  its  detennination 
on  the  request  for  waiver  or 
reconsideration  based  upon  a  "paper 
hearing,"  that  is,  a  review  of  the  written 
record 

(d)  Appropriate  use  will  be  made  of 
the  cooperative  efforts  of  other  agencies 
in  affecting  collection  by  administrative 
offset.  Generally,  the  Commission  will 
not  refuse  to  comply  with  requests  frtim 
other  agencies  to  initiate  administrative 
offset  to  collect  debts  owed  to  the 
United  States  unless  the  requesting 
agency  has  not  complied  with  tiie 
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applicable  provisions  of  these  standards 
or  the  offset  otherwise  contrary  to  law. 

(e)  Collection  by  offset  against  a 
judgment  obtained  by  a  debtor  against 
the  United  States  shall  beaccompUshed 
in  accordance  with  31  U.S.C.  3728. 

(f)  Whenever  the  creditor  agency  is 
not  the  agency  which  is  responsible  for 
making  the  payment  against  which 
administrative  offset  is  sought,  the  latter 
agency  shall  not  initiate  the  requested 
offset  until  it  has  been  provided  by  the 
creditor  agency  with  an  appropriate 
written  certification  that  the  debtor 
owes  a  debt  (including  the  amount]  and 
full  compliance  with  the  provisions  of 
this  section  has  taken  place. 

(g)  When  collecting  multiple  debts  by 
administrative  offset,  the  Commission 
will  apply  the  recovered  amounts  to 
those  debts  in  accordance  with  the  best 
interest  of  the  United  States,  as 
determined  by  the  facts  and 
circumstances  of  the  particular  case, 
paying  special  attention  to  applicable 
statutes  of  limitation. 

§1.1913    AdrnMstratlv*  offMt  sgainst 
amounts  payaM*  from  CIvi  Sorvtos 
RtUrwwnt  and  DtsabMHy  Fund. 

(a)  Unless  otherwise  prohibited  by 
law,  the  Commission  may  request  that 
moneys  which  are  due  and  payable  to  a 
debtor  from  the  Civil  Service  Retirement 
and  Disability  Fund  be  administratively 
offset  in  reasonable  amounts  in  order  to 
collect  in  one  full  payment,  or  a  minimal 
number  of  payments,  debts  owned  to  the 
United  States  by  the  debtor.  Such 
requests  shall  be  made  to  the 
appropriate  officials  of  the  Office  of 
Personnel  Management  in  accordance 
with  such  regulations  as  may  be 
prescribed  by  the  Director  of  that  Office. 

(b)  When  making  a  request  for 
administrative  offset  under  paragraph 
(a]  of  this  section,  the  Commission  shall 
include  written  certification  that: 

(1)  The  debtor  owes  the  United  States 
a  debt,  including  the  amount  of  the  debt; 

(2)  The  Commission  has  complied 
with  the  apphcable  statutes,  regulations 
and  procedures  of  the  Office  of 
Personnel  Management:  and 

(3)  The  Commission  has  complied 
with  the  requirements  of  i  1.1912  of  this 
subpart  including  any  required  hearing 
or  review. 

(c)  Once  the  Commission  decides  to 
request  administrative  offset  under 
paragraph  (a]  of  this  section,  it  will 
make  the  request  as  soon  as  practical 
after  completion  of  the  applicable 
procedures  in  order  that  the  Office  of 
Personnel  Management  may  identify 
and  "flag"  the  debtor's  account  in 
anticipation  of  the  time  when  the  debtor 
requests  or  becomes  eligible  to  receive 
payments  from  the  Fund.  This  will 


satisfy  any  requirement  that  offset  be 
initiated  prior  to  expiration  of  the 
applicable  statute  of  limitations.  At  such 
time  as  the  debtor  makes  a  claim  for 
payments  from  the  Fund,  if  at  least  a 
year  has  elapsed  since  the  offset  request 
was  originally  made,  the  debtor  should 
be  permitted  to  offer  a  satisfactory 
payment  plan  in  lieu  of  offset  upon 
establishing  that  changed  financial 
circumstances  would  render  the  offset 
unjust. 

(d)  If  the  Commission  collects  part  or 
all  of  the  debt  by  other  means  before 
deductions  are  made  or  completed 
pursuant  to  paragraph  (a)  of  this  section, 
it  shall  act  promptly  to  modify  or 
terminate  its  request  for  offset  under 
paragraph  (a)  of  this  section. 

(e)  This  section  does  not  require  or 
authorize  the  Office  of  Personnel 
Management  to  review  the  merits  of  the 
Commission's  determination  with 
respect  to  the  amount  and  validity  of  the 
debt,  its  determination  as  to  waiver 
under  an  applicable  statute,  or  its 
determination  to  provide  or  not  provide 
an  oral  hearing. 

f  1.1914    Colection  In  liistillineiitii 

(a)  Whenever  feasible,  and  except  as 
otherwise  provided  by  law.  debts  owed 
to  the  United  States,  together  with 
interest  penalties,  and  administrative 
costs  as  required  by  this  subpart  should 
be  collected  in  full  in  one  lump  sum. 
This  is  true  whether  the  debt  is  being 
collected  by  administrative  o^set  or  by 
another  method,  including  voluntary 
payment  However,  if  the  debtor  is 
financially  unable  to  pay  the 
indebtedness  in  one  lump  sum,  payment 
may  be  accepted  in  regular  installments. 
The  Commission  will  obtain  financial 
statements  from  debtors  who  represent 
that  they  are  unable  to  pay  the  debt  in 
one  lump  sum.  If  the  Commission  agrees 
to  accept  payment  in  regular 
installments,  it  will  obtain  a  legally 
enforceable  written  agreement  from  the 
debtor  which  specifies  all  of  the  terms  of 
the  agreement  and  which  contains  a 
provision  accelerating  the  debt  in  the 
event  the  debtor  defaults.  The  size  and 
frequency  of  installment  payments 
should  bear  a  reasonable  relation  to  the 
size  of  the  debtor  and  debtor's  ability  to 
pay.  If  possible,  the  installment 
payments  should  be  of  sufficient  size 
and  frequency  to  liquidate  the 
Government's  claim  in  not  more  than  3 
years.  Installment  payments  of  less  than 
$50  per  month  will  be  accepted  only  if 
justifiable  on  the  grounds  of  financial 
hardship  or  for  some  other  reasonable 
cause. 

(b)  If  the  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntary 
installment  is  to  be  applied  among  those 


debts,  that  designation  must  be 
followed.  If  the  debtor  does  not        ^ 
designate  the  application  of  the 
payment,  the  Commission  will  apply 
payments  to  various  debts  in 
accordance  with  the  best  interests  of  the 
United  States,  as  determined  by  the 
facts  and  circumstances  of  the  particular 
case,  paying  special  attention  to 
applicable  statutes  of  limitations. 

1 1.191S    Exploration  of  compromise. 

The  Commission  may  attempt  to 
effect  compromise,  preferably  during  the 
course  of  personal  interviews,  in 
accordance  with  the  standards  set  forth 
in  Part  103  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Part  103). 

S  1.1916    Suspending  or  tennlnattng 
coeecDon  scuon. 

The  suspension  or  termination  of 
collection  action  shall  be  made  in 
accordance  with  the  standards  set  forth 
in  Part  104  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Part  104). 

§1.1917    Referrals  to  the  Department  of 
Justice  or  Itie  General  Accounting  Office. 

Referrals  to  the  Department  of  justice 
or  the  General  Accounting  Office  shall 
be  made  in  accordance  with  the 
standards  set  forth  in  Part  105  of  the 
Federal  Claims  Collection  Standards  (4 
CFR  Part  105). 

i  1.1918    lise  of  consumer  leporUnq 

agendas. 

(a)  The  term  "individual"  means  a 
natiu'al  person,  and  the  term  "consumer 
reporting  agency"  has  the  meaning 
provided  in  the  Federal  Claims 
Collection  Act,  as  amended,  at  31  U.S.C 
3701(a)(3)  or  the  Fair  Credit  Reporting 
Act  at  15  U.S.C.  168a(f). 

(b)  The  Commission  may  disclose  to  a 
consumer  reporting  agency,  from  a 
system  of  records,  information  that  an 
individual  is  responsible  for  a  claim  if — 

(1)  Notice  required  by  section  5  U.S.C 
552a(e)(4)  indicates  that  information  in 
the  system  may  be  disclosed  to  a 
consumer  reporting  agency; 

(2)  The  claim  has  been  reviewed  and 
it  is  decided  that  the  claim  is  valid  and 
overdue; 

(3)  The  Commission  has  notified  the 
individual  in  writing — 

(i)  That  payment  of  the  claim  is 
overdue; 

(ii)  That  within  not  less  than  60  days 
after  sending  the  notice,  the  Commission 
intends  to  disclose  to  a  consumer 
reporting  agency  that  the  individual  is 
responsible  for  that  claim; 

(iii)  Of  the  specific  information  to  be 
disclosed  to  the  consumer  reporting 
agency;  and 
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(iv)  Of  the  rights  the  individual  has  to 
a  complete  explanation  of  the  claim,  to 
dispute  information  in  the  records  of  the 
agency  about  the  claim,  and  to 
adminstrative  ^>peal  or  review  of  the 
claim;  and 

(4)  The  indivickial  has  not— 

(i)  Repaid  or  agreed  to  repay  the  claim 
under  a  written  repayment  plan  that  the 
individual  has  signed  and  the  agency 
has  agreed  to;  or 

(ii)  FDed  for  nview  of  theclaim  onder 
paragraph  (g)  of  this  section: 

(c)  The  CommisaifHi  shall— 

(1)  Disclose  premqrtiy,  to  each 
consumer  repmling  agency  to  whidi  the 
original  disclosure  was  made,  a 
snbstantial  diange  in  tfie  condition  or 
amount  of  the  deim: 

(2)  Verify  or  correct  promptly 
information  about  the  claim,  on  request 
of  a  consumer  reporting  agency  for 
verification  of  any  or  all  information  so 
disclosed:  and 

(3)  Obtain  satisfactoiy  assurances 
from  each  consumer  reporting  agency 
that  they  are  complying  with  aO  laws  of 
the  United  States  relating  to  providing 
consumer  credit  information. 

(d)  The  Commission  shall  ensure  diat 
information  disclosed  to  the  consumer 
reporting  agency  is  limited  to — 

(1)  Information  necessary  to  establish 
the  identity  of  the  individual  including 
name,  address,  and  taxpayer 
identification  number 

(2)  The  amount  status,  and  history  of 
the  claim;  and 

(3)  The  agency  or  program  under 
which  the  claim  arose. 

(e)  All  accounts  in  excess  of  $100  that 
have  been  delinquent  more  than  31  days 
will  nonnally  be  referred  to  a  consumer 
lepertiBg  agencgr. 

(f)  Before  disclosing  information  to  a 
consumer  reporting  agency,  the 
Commisskm  shdl  take  reasonable 
action  to  locate  an  individual  for  whom 
the  head  of  the  agency  does  not  have  a 
ciurent  address  to  send  the  notice. 

(g)  Before  disclosing  information  to  a 
consumer  reporting  agency,  the 
Commission  shall  provide,  on  request  of 
an  individual  alleged  by  the  agency  to 
be  responsible  for  the  claim,  for  a 
review  of  the  obhgatian  of  the 
individual  indoding  an  oppuilouity  for 
reconsideration  of  the  initial  decision  en 
theclaim. 

(h)  Under  the  same  provisions  as 
described  sbove,  the  Cmnmission  may 
disclose  to  a  credit  reporting  agency, 
informatiaa  relatiBg  to  aiiebtor  other 
than  a  natural  person.  Such  commercial 
debt  accounts  are  notnovered  by  the 
Privacy  Act 


i  1.1919 


(a)  The  Commission  has  authority  to 
contract  for  collection  services  to 
recover  delinquent  debts,  pmviiied  diet 
the  foUo%ving  conditions  are  satisfied: 

(1)  The  authority  to  resolve  disputes, 
compromise  claims,  suspend  or 
terminate  collection  action,  and  refer  the 
matter  for  litigation  is  retamed  by  the 
agency: 

(2)  The  contractor  shall  be  subject  to 
the  Privapy  Act  of  tBiTA.  as  amended,  to 
the  extent  s|wcified  in  S  U.S.C.  552a(m). 
and  to  applicable  Federal  and  State 
laws  and  regulations  pertaining  to  debt 
collection  practices,  such  as  the  Fair 
Debt  Collection  Practices  Act  15  U.SXI   . 
1092; 

(3)  The  contractor  must  be  required  to 
account  strictly  for  all  araoonts 
collected; 

(4)  The  contractor  must  agree  that 
uno^lectible  accounts  shall  be  returned 
with  appropriate  documentation  to 
enable  the  Commission  to  determine 
whether  te  pursue  collection  through 
litigation  or  to  terminate  collection 
efforts;  and 

(5)  The  contracts  must  agree  to 
provide  any  data  contained  in  its  files 
relating  to  paragraphs  (a).(l),  (2),  and  (3) 
of  S  105.2  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Part  105) 
upon  returning  an  account  to  the 
Commission  for  subsequent  referral  to 
the  Department  of  Justice  for  litigation. 

(b)  Funding  of  collection  service 
contracts.  (1)  The  CommissioB  may  fund 
a  collection  service  contract  on  a  fixed- 
fee  basis,  that  is,  payment  of  a  fixed  fee 
determined  withmit  regard  to  the 
amount  actually  collected  under  the 
contract  Pajrment  of  the  fee  under  this 
type  of  contract  must  be  charged  to 
available  agency  appropriations. 

(2)  The  Commission  may  also  fund  a 
collection  service  contract  on  a 
contingent-fee  basis,  that  is,  by 
including  a  provision  in  the  contract 
pennitting  the  contractor  to  deduct  its 
fee  from  amounts  collected  under  the 
contract.  The  fee  should  be  based  on  a 
percentage  of  the  amount  collected, 
consistent  with  prevailing  commercial 
practice. 

(3)  The  Commission  may  entN  into  a 
contract  under  paragraph  (b)(1)  of  &is 
section  nnly  if  and  to  the  extent 
provided  in  advance  appropriation  acts 
or  other  legislation,  except  that  this 
requirement  does  not  ap^y  to  the  use  of 
a  revolving  fund  authorized  by  statute. 

(4)  £xoept  as  authorized  und«- 
paragraph  (b)(2)  of  this  section,  or 
unless  the  receipt  qualifies  as  a  refund 
to  the  appropriatian.  or  unless  otherwise 
specifically  provided  by  law,  the 
Cemmissioo  must  deposit  all  amounts 


recovered  under  collection  service 
contracts  (or  by  agency  employees  on 
behalf  of  the  agency)  in  the  Treasury  as 
miscellaneouB  receipts  pursuant  to  31 
U.S£.  3302. 

(c)  "Hie  Commission  will  consider  the 
use  of  collection  agencies  at  any  time 
after  the  account  is  61  days  past  due.  In 
any  case  where  an  accoimt  is  six 
months  or  more  past  due.  the 
Commission  may  t^rn  it  over  to  a 
collection  agency'imless  referred  for 
litigation  or  unless  arrangements  have 
been  made  for  a  workout  procedure  or 
the  Commission  has  exercised  its 
authority  to  write  off  the  debt  pursuant 
to  §  1.1916. 

(d)  The  Commission  will  generally  not 
use  a  collection  agency  to  collect  a 
delinquent  debt  owed  by  a  currentiy 
employed  or  retired  Fed»al  employee,  if 
collection  by  salary  or  annuity  ofbet  is 
available. 

Salary  Offset 

i1.192S    Purpose. 

This  section  provides  the  standards  to 
'be  followed  by  P(X  in  implementing  S 
U.S.C.  5514  to  recover  a  debt  frtMn  the 
pay  accoimt  of  an  FCC  employee,  and 
establishes  procedural  guidelines  te 
recover  debts  when  the  employee's 
creditor  and  paying  agencies  are  not  the 
same. 

$1.1926    Scope. 

(a)  Coverage.  This  section  appUes  to 
agencies  and  employees  as  ridfiiiBd  by 
S  1.1901. 

(b)  AppUcobility.  This  section  and  5 
U.S.C  5514  apply  in  recovering  certain 
debts  by  offset,  except  where  the 
employee  consents  to  the  recovery,  from 
the  cmrent  pay  account  of  that 
employee.  Because  it  is  an 
administrative  offset  debt  collection 
procedures  for  salary  oCEset  which  are 
not  specified  in  5  U.SXI.  5514  and  these 
regulatioru  should  be  consistent  with 
the  provisions  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Parts  101- 
105). 

(1)  Excluded  debts  or  claims.  The 
procedures  contained  in  tiiis  section  do 
not  apply  to  debts  or  clanns  arising 
under  the  Internal  Reveraie  Code  of 
1954,  as  amended  (28  U.S.C  1  et  seq.y 
the  Social  Secartty  Act  (42  U.S.C  301  et 
seq.)  or  the  tariff  laws  of  the  United 
States,  or  to  any  case  where  collection 
of  a  debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute  [e.g.  travel  advances  in  5  U.S.C 
5705  and  employee  training  expenses  in 
5  U.S.C  4108). 

(2)  Waiver  requests  and  claims  to  tfie 
General  Aocoonting  Ofiioe.  lliis  section 
does  not  preclude  an  employee  from 
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requesting  waiver  of  a  aalary 
overpayment  under  5  U.S.C  5564, 10 
U.S.C.  2774.  or  32  U.S.C.  716.  or  in  any 
way  questioning  the  amount  or  validity 
of  a  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office 
in  accordance  with  procedures 
prescribed  by  the  General  Accounting 
Office.  Similarly,  in  the  case  of  other 
types  of  debts,  it  does  not  preclude  an 
employee  from  requesting  waiver,  if 
waiver  is  available  under  any  statutory 
provision  pertaining  to  the  particular 

debt  being  collected.         

(c)  Time  Limit  Under  4  CFR 
102.3(b)(3)  offset  may  not  be  initiated 
more  than  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  unless  an  exception 
applies  as  stated  in  i  102.3(b)(3). 

S  1.1927    NotHtcatton. 

(a)  Salary  offset  deductions  shall  not 
be  made  unless  the  Managing  Director 
of  the  Commission,  or  such  other  ofRcial 
as  may  be  named  in  the  future  by  the 
Managing  Director  of  the  Conunission, 
provides  the  employee  at  least  30  days 
before  any  deduction  written  notice 
stating  at  a  minimum: 

(1)  The  agency's  determination  that  a 
debt  is  owed,  including  the  origin, 
nature,  and  amount  of  the  debt: 

(2)  The  agency's  intention  to  collect 
the  debt  by  means  of  deduction  from  the 
employee's  current  disposable  pay 
account: 

(3)  The  amount,  freqiiency,  proposed 
beginning  date,  and  duration  of  the 
intended  deductions; 

(4)  An  explanation  of  the  agency's 
policy  concerning  interest  penalties, 
and  administrative  costs  (§|  1.1940  and 
1.1941  of  this  regulation),  a  statement 
that  such  assessments  must  be  made 
unless  excused  in  accordance  with  the 
FCCS; 

(5)  The  employee's  right  to  inspect 
and  copy  Government  records  relating 
to  the  debt  or,  if  the  employee  or  his  or 
her  representative  cannot  personally 
inspect  the  records,  to  request  and 
receive  a  copy  of  such  records. 

(6)  If  not  previously  provided,  the 
opportunity  (under  terms  agreeable  to 
the  agency)  to  establish  a  schedule  for 
the  volimtary  repayment  of  the  debt  or 
to  enter  into  a  written  agreement  to 
establish  a  schedule  for  repayment  of 
the  debt  in  Ueu  of  offset.  The  agreement 
must  be  in  writing,  signed  by  both  the 
employee  and  the  Managing  Director  (or 
designee)  of  the  Commission  and 
documented  in  agency  files  (4  CFR 
102.2(e)). 

(7)  The  employee's  right  to  a  hearing 
conducted  by  an  official  arranged  by  the 
agency  (an  administrative  law  )udge,  or 
alternatively,  a  hearing  official  not 


under  the  control  of  the  head  of  the 
agency)  if  a  petition  is  filed  as 
prescribed  by  this  subpart. 

(8)  The  method  and  time  period  for 
petitioning  for  a  hearing: 

(9)  That  the  timely  filing  of  a  petition 
for  hearing  will  stay  the  commencement 
of  collection  proceedings; 

(10)  That  the  final  decision  in  the 
hearing  (if  one  is  requested)  will  be 
issued  at  the  earliest  practical  date,  but 
not  later  than  60  days  after  the  filing  of 
the  petition  requesting  the  hearing 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings: 

(11)  That  any  knowingly  false, 
misleading,  or  frivolous  statements, 
representations,  or  evidence  may 
subject  the  employee  to: 

(i)  Disciplinary  procedures 
appropriate  under  Chapter  75  of  Title  5, 
United  States  Code,  Part  752  of  Title  5, 
Code  of  Federal  Regulations,  or  any 
other  applicable  statutes  or  regulations. 

(ii)  Penalties  under  the  False  Claims 
Act  sections  3729-3731  of  Title  31. 
United  States  Code,  or  any  other 
applicable  statutory  authority;  or 

(iii)  Criminal  penalties  under  sections 
286,  287, 1001,  and  1002  of  Title  18, 
United  States  Code,  or  any  other 
applicable  statutory  authority. 

(12)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made;  and 

(13)  Unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

(d)  Notifications  under  this  section 
shall  be  hand  delivered  with  a  record 
made  of  the  date  of  delivery,  or  shall  be 
mailed  by  certified  mail  return  receipt 
requested 

(c)  No  notification,  hearing,  written 
responses  or  final  decisions  under  this 
regulation  are  required  by  the 
Commission  for  any  adjiutment  to  pay 
arising  out  of  an  employee's  election  of 
coverage,  or  change  in  coverage,  under  a 
Federal  benefit  program  requiring 
periodic  deductions  fix>m  pay,  if  the 
amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less. 


i1.192t 

(a)  Petition  for  Hearing.  (1)  A  hearing 
may  be  requested  by  filing  a  written 
petition  with  the  Managing  Director  of 
the  Commission,  or  sudi  other  official  as 
may  be  named  by  the  Managing  Director 
of  the  Commission,  stating  why  the 
employee  believes  the  determination  of 


the  agency  concerning  the  existence  or 
the  amount  of  the  debt  is  in  error. 

(2)  The  employee's  petition  must  be 
signed  by  the  employee  and  fully 
identify  and  explain  with  reasonable 
specificity  all  the  facts,  evidence  and 
witnesses,  if  any,  which  the  employee 
believes  support  his  or  her  position. 

(3)  The  petition  must  be  filed  no  later 
than  fifteen  (15)  calendar  days  from  the 
date  that  the  notification  was  hand 
delivered  or  the  date  of  delivery  by 
certified  mail,  return  receipt  requested. 

(4)  If  a  petition  is  received  after  the 
fifteenth  (15)  calendar  day  deadline 
referred  to  above,  the  Conunission  will 
nevertheless  accept  the  petition  if  the 
employee  can  show  that  the  delay  was 
due  to  circumstances  beyond  his  or  her 
control,  or  because  of  failure  to  receive 
notice  of  the  time  limit  (unless  otherwise 
aware  of  it). 

(5)  If  a  petition  is  not  filed  within  the 
time  limit  specified  in  paragraph  (3) 
above,  and  is  not  accepted  pursuant  to 
paragraph  (a)(4)  of  this  section,  the 
employee's  right  to  hearing  will  be 
considered  waived,  and  salary  offset 
will  be  implemented  by  the  Commission. 

(b)  Type  of  Hearing.  (1)  The  form  and 
content  of  the  hearing  will  be 
determined  by  the  hearing  official  who 
shall  be  a  person  outside  the  control  or 
authority  of  the  Commission  except  that 
nothing  herein  shall  be  construed  to 
prohibit  the  appointment  of  an 
administrative  law  judge  by  the 
Commission.  In  determining  the  type  of 
hearing,  the  hearing  officer  will  consider 
the  nature  and  complexity  of  the 
transaction  giving  rise  to  the  debt  The 
hearing  may  be  conducted  as  an 
informial  conference  or  interview,  in 
which  the  agency  and  employee  will  be 
given  a  full  opportiuiity  to  present  their 
respective  positions,  or  as  a  more  formal 
proceeding  involving  the  presentation  of 
evidence,  arguments  and  written 
submissions. 

(2)  The  employee  may  represent 
himself  or  herself,  or  may  be 
represented  by  an  attorney. 

(3)  The  hearing  official  shall  maintain 
a  summary  record  of  the  hearing. 

(4)  The  decision  of  the  hearing  officer 
shall  be  in  writing,  and  shall  state: 

(i)  The  facts  purported  to  evidence  the 
nature  and  origin  of  the  alleged  debt 

(ii)  The  hearing  official's  analysis, 
findings,  and  conclusions,  in  the  light  of 
the  hearing,  as  to-^ 

(A)  The  employee's  and/or  agency's 
groimds, 

(B)  The  amount  and  validity  of  the 
alleged  debt  and, 

(C)  The  repayment  schedule,  if 
appUcable. 
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(5)  The  decision  of  the  hearing  official 
shall  constitute  the  final  administrative 
decision  of  the  agency. 

S  1.1929    Deduction  from  pay. 

(a)  Deduction  by  salary  offset  from  an 
employee's  ciurent  disposable  pay,  shall 
be  subject  to  the  following  conditions: 

(1)  Ordinarily,  debts  to  the  United 
States  should  be  collected  in  full,  in  one 
lump  sum.  This  will  be  done  when  funds 
are  available  for  payment  in  one  lump 
sum.  or,  if  the  amount  of  the  debt 
exceeds  15  percent  of  disposable  pay  for 
an  officially  established  pay  interval, 
collection  will  normally  be  made  in 
installments. 

(2)  The  installments  shall  not  exceed 
15  percent  of  the  disposable  pay  bom 
which  the  deduction  is  made,  unless  the 
employee  has  agreed  in  writing  to  the 
deduction  of  a  greater  amount 

(3)  Deduction  will  generally 
commence  with  the  next  full  pay 
interval  (ordinarily  the  next  biweekly 
pay  period)  following  the  date:  of  the 
employee's  written  consent  to  salary 
offset  the  waiver  of  hearing,  or  the 
decision  issued  by  the  hearing  officer. 

(4)  Installment  deductions  must  be 
made  over  a  period  not  greater  than  the 
anticipated  period  of  employment 
except  as  provided  in  1 1.1930. 

S1.19M    UqutdaUon  from  final  ciMcfc  or 


(a)  If  the  employee  retires  or  resigns 
or  if  his  or  her  employment  or  periixi  of 
active  duty  ends  before  collection  of  the 
debt  is  completed,  offset  of  the  entire 
remaining  balance  of  the  debt  may  be 
made  from  a  final  payment  of  any 
nature,  including,  but  not  limited,  to, 
final  salary  payment  or  lump-sum  leave 
due  the  employee  as  the  date  of 
separation,  to  such  extent  as  is 
necessary  to  liquidate  the  debt 

(b)  If  the  debt  cannot  be  liquidated  by 
offset  &t>m  a  final  payment  offset  may 
be  made  from  later  payments  of  any 
kind  due  bom  the  United  States, 
including,  but  not  limited  to,  the  Civil 
Service  Retirement  and  Disability  Fund, 
pursuant  to  { 1.1913  of  this  regulation. 

§1.1931    Non-waivar  of  rights  by 
payments. 

An  employee's  involuntary  payment 
of  all  or  any  portion  of  a  debt  being 
collected  under  5  U.S.C.  5514  shall  not 
be  construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  under  5 
U.S.C  5514  or  any  other  provision  of 
contract  or  law,  unless  statutory  or 
contractual  provisions  provide  to  the 
contrary. 

S  1.1932    Refunds. 

(a)  Refunds  shall  promptiy  be  made 
when — 


(1)  A  debt  is  waived  or  otherwise 
found  not  owing  to  the  United  States 
(unless  expressly  prohibited  by  statute 
or  regulation);  or 

(2)  The  employee's  paying  agency  is 
directed  by  an  administrative  or  judicial 
order  to  refund  amounts  deducted  from 
his  or  her  current  pay. 

(b)  Refunds  do  not  bear  interest 
unless  required  or  permitted  by  law  or 
contract. 

f  1.1933    imaraat,  panaltiaa  and 


The  assessment  of  interest  penalties 
and  administrative  costs  shall  be  in 
accordance  with  S  S  1.1940  and  1.1941  of 
this  regulation. 

S  1.1934    Recovery  wtwn  paying  aganqr  la 
noi  uauiior  agency. 

(a)  Responsibilities  of  creditor  agency. 
Upon  completion  of  the  procedures 
established  under  5  U.S.C  5514,  the 
creditor  agency  must  do  the  following: 

(1)  The  creditor  agency  must  certify, 
in  writing,  that  th^  employee  owes  the 
debt  the  amount  and  basis  of  the  debt 
the  date  on  which  payment(s)  is  due,  the 
date  of  the  Government's  right  to  collect 
the  debt  first  accrued,  and  that  the 
creditor  agency's  regulations 
implementing  5  U.S.C  5514  have  been 
approved  by  OPM. 

(2)  If  the  collection  must  be  made  in 
installments,  the  creditor  agency  also 
must  advise  the  paying  agency  of  the 
number  of  installments  to  be  collected, 
the  amount  of  each  installment  and  the 
commencement  date  of  the  first 
installment  (if  a  date  other  than  the  next 
officially  established  pay  period  is 
required). 

(3)  Unless  the  employee  has 
consented  to  the  salary  offset  in  writing 
or  signed  a  statement  acknowledging 
receipt  of  the  required  procedures,  and 
the  written  consent  or  statement  is 
forwarded  to  the  paying  agency,  the 
creditor  agency  also  must  advise  the 
paying  agency  of  the  action(s)  taken 
under  5  U.S.C.  5514(b)  and  give  the 
date(s)  the  action(s]  was  taken. 

(4)  Except  as  otherwise  provided  in 
this  paragraph,  the  creditor  agency  must 
submit  a  debt  claim  containing  the 
information  specified  in  paragraphs 
(a)(1)  through  (3)  of  this  section  and  an 
installment  agreement  (or  other 
instruction  on  the  payment  schedule),  if 
applicable  to  the  employee's  paying 
agency. 

(5)  If  the  employee  is  in  the  process  of 
separating,  the  creditor  agency  must 
submit  its  claim  to  the  employee's 
paying  agency  for  collection  pursuant  to 
§  1.193a  The  paying  agency  must  certify 
the  total  amount  of  its  collection  and 
provide  copies  to  the  creditor  agency 


and  the  employee  as  stated  in  paragraph 
(c)(1)  of  this  section.  If  the  paying 
agency  is  aware  that  the  employee  is 
entitied  to  payments  from  the  Civil 
Service  Retirement  and  Disability  Fund, 
or  other  similar  payments,  it  must 
provide  written  notification  to  the 
agency  responsible  for  making  such 
payments  tiiat  the  debtor  owes  a  debt 
(including  the  amount)  and  that  there 
has  been  full  compliance  with  the 
provisions  of  this  section.  However,  the 
creditor  agency  must  submit  a  properiy 
certified  daim  to  the  agency  responsible 
for  making  such  payments  before 
collection  can  be  made. 

(6)  If  the  employee  is  already 
separated  and  all  payments  from  his  or 
her  former  paying  agency  have  been 
paid,  the  creditor  agency  may  request 
unless  otherwise  prohibited,  that  money 
due  and  payable  to  the  employee  from 
the  Civil  Service  Retirement  and 
Disability  Fund  (5  CFR  831.1801  et  seq.]. 
or  other  similar  funds,  be 
administratively  offset  to  coOect  the 
debt  (31  U.S.C  3716  and  4  CFR  102.4) 

(b)  Responsibilities  of  paying 
agency— 

(1)  Complete  claim.  When  the  paying 
agency  receives  a  properly  certified  debt 
claim  from  a  creditor  agency,  deductions 
should  be  scheduled  to  begin 
prospectively  at  the  next  officials 
established  pay  intervaL  The  employee 
must  receive  written  notice  that  the 
paying  agency  has  received  a  certified 
debt  claim  from  the  creditor  agency 
(including  the  amount]  and  written 
notice  of  the  date  deductions  bom 
salary  will  commence  and  of  the  amount 
of  such  deductions. 

(2)  Incomplete  claim.  When  the 
paying  agency  receives  an  incomplete 
debt  claim  from  a  creditor  agency,  the 
paying  agency  must  return  the  debt 
claim  with  a  notice  that  procedures 
under  5  U.S.C.  5514  and  this  subpart 
must  be  provided,  and  a  properiy 
certified  debt  claim  received,  before 
action  will  be  taken  to  coUect  bom  the 
employee's  current  pay  account 

(3)  Review.  The  paying  agency  is  not 
required  or  authorized  to  review  the 
merits  of  the  creditor  agency's 
determination  with  respect  to  the 
amount  or  validity  of  the  debt  certified 
by  the  creditor  agency. 

(c)  Employees  who  transfer  frx>m  one 
paying  agency  to  another. 

(1]  If,  after  the  creditor  agency  has 
submitted  the  debt  claim  to  the 
employee's  paying  agency,  the  employee 
transfers  to  a  position  served  by  a 
different  paying  agency  before  the  debt 
is  collected  in  full,  the  paying  agency 
bom  which  the  employee  separates 
must  certify  the  total  amount  of  the 
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collection  made  on  the  debt.  One  copy 
of  the  certification  must  be  furnished  to 
the  employee,  another  to  the  creditor 
agency  along  with  notice  of  employee's 
transfer.  However,  the  creditor  agency 
must  submit  a  properly  certified  claim  to 
the  new  paying  agency  before  collection 
can  be  resumed. 

(2)  When  an  employee  transfers  to 
another  paying  agency,  the  creditor 
agency  need  not  repeat  the  due  process 
procedures  described  by  5  U  S.C.  5514 
and  this  subpart  to  resume  the 
collection.  However,  the  creditor  agency 
is  responsible  for  reviewing  the  debt 
upon  receiving  the  former  paying 
agency's  notice  of  the  employee's 
transfer  to  make  sure  the  collection  is 
resumed  by  the  new  paying  agency. 


S1.1U6    OMaMngttte 


of* 


(a)  When  the  debtor  does  not  work  for 
the  creditor  agency  and  the  creditor 
agency  cannot  provide  a  prompt  and 
appropriate  hearing  before  an 
administrative  law  judge  or  before  a 
hearing  official  furnished  pursuant  to 
another  lawful  arrangement  the  creditor 
agency  may  contact  an  agent  of  the 
paying  agency  designated  in  Appendix 
A  of  5  CFR  Part  561  for  a  bearing 
official,  and  the  paying  agency  must 
then  cooperate  as  provided  by  4  CFR 
102.1  and  provide  a  hearing  official. 

(b)  When  the  debtor  works  for  the 
creditor  agency,  the  creditor  agency  may 
contact  any  agent  (of  another  agency) 
designated  in  Appendix  A  of  5  CFR  F^ 
581  to  arrange  for  a  hearing  officiaL 
Agencies  must  then  cooperate  as 
required  by  4  CFR  102.1  and  provide  a 
hearing  official. 

Interest,  PenoHias.  Administrative  Costs 
and  OtiMr  Sanctions 

f  1.1940    AsMSsmant 

(a)  Except  as  provided  in  paragraph 
(h)  of  this  section,  or  1 1.1941,  the 
Commission  shall  assess  interest 
penalties  and  administrative  costs  on 
debts  owed  to  the  United  States 
pursuant  to  31  U.S.C  3717.  Before 
assessing  these  charges,  the 
Commission  will  mail  or  hand-deliver  a 
written  notice  to  the  debtor  explaining 
the  agency's  requirements  concerning 
these  charges. 

(b)  Interest  shall  accrue  from  the  date 
on  which  notice  of  the  debt  and  the 
interest  requirements  is  Brst  mailed  or 
hand-delivered  to  the  debtor,  using  the 
most  current  address  that  is  available  to 
the  agency.  If  the  Commission  should 
use  an  "advance  billing"  procedure — 
that  is.  if  it  mails  a  bill  before  a  debt  is 
actually  owed — it  can  include  the 
required  interest  notification  in  the 
advance  billing,  but  interest  may  not 


start  to  accnie  before  the  debt  is 
actually  owed. 

(c)  The  rate  of  interest  assessed  shall 
be  the  rate  of  the  current  value  of  funds 
to  the  United  States  Treasury  (/.e,  the 
Treasury  Tax  and  loan  account  rate),  as 
prescribed  and  published  by  the 
Secretary  of  the  Treasury  in  the  Federal 
Register  and  the  Treasury  Financial 
Manual  Bulletins  aimually  or  quarterly, 
in  accordance  with  31  U.S.C.  3717.  The 
Commission  may  assess  a  higher  rate  of 
interest  if  it  reasonably  determines  that 
a  higher  rate  is  necessary  to  protect  the 
interests  of  the  United  States.  The  rate 
of  interest,  as  initially  assessed,  shall 
remain  fixed  for  the  duration  of  the 
indebtedness  except  that  wliere  a  debtor 
has  defaulted  on  a  repayment  agreement 
and  seeks  to  enter  into  a  new 
agreement,  the  Commission  may  set  a 
new  interest  rate  which  reflects  the 
current  value  of  funds  to  the  Treasury  at 
the  time  the  new  agreement  is  executed. 
Interest  will  not  be  assessed  on  accrued 
interest,  penalties,  or  administrative 
costs  required  by  this  section.  However, 
if  the  debtor  defaults  on  a  previous 
repayment  agreement,  charges  which 
accrued  but  were  not  collected  under 
the  defaulted  agreement  shall  be  added 
to  the  principal  to  be  paid  under  a  new 
repayment  schedule. 

(d)  The  Commission  shall  assess 
against  a  debtor  charges  to  cover 
administrative  costs  incurred  as  a  result 
of  a  delinquent  debt — that  is,  the 
additional  costs  incured  in  processing 
and  handling  the  debt  because  it 
became  delinquent.  Calculation  of 
administrative  costs  shall  be  based  upon 
actual  costs  incurred  or  upon  costs 
analyses  estabhshing  an  average  of 
actual  additional  costs  incurred  by  the 
agency  in  processing  and  handling 
claims  against  other  debtors  in  similar 
stages  of  delinquency.  Administrative 
costs  may  include  costs  incurred  in 
obtaining  a  credit  report  or  in  using  a 
private  debt  collector,  to  the  extent  they 
are  attributable  to  the  delinqiiency. 

(e)  The  Commission  shall  assess  a 
penalty  charge,  not  to  exceed  6  percent 
a  year,  on  any  portion  of  a  debt  that  is 
delinquent  for  more  than  90  days.  This 
charge  need  not  be  calculated  until  the 
91st  day  of  delinquency,  but  shall  accrue 
from  the  date  that  the  debt  became 
delinquent. 

(f)  When  a  debt  is  paid  in  partial  or 
installment  payments,  amounts  received 
by  the  agency  shall  be  applied  first  to 
outstanding  penalty  and  administrative 
cost  charges,  second  to  accrued  interest 
and  third  to  the  outstanding  principal. 

(g)  The  Commission  will  waive  the 
collection  of  interest  on  the  debt  or  any 
portion  of  the  debt  which  is  paid  within 
30  days  after  the  date  on  which  interest 


began  to  accrue.  It  may  extend  this  30- 
day  period,  on  a  case-by-case  basis,  if  it 
reasonably  determines  that  such  action 
is  appropriate.  Also,  the  Conmiission 
may  waive,  in  virhole  or  in  part  die 
collection  of  interest  penalties,  and/or 
administrative  costs  assessed  uiuier  this 
section  under  the  criteria  specified  in 
Part  103  of  the  Federal  Qaims  Collection 
Standards  (4  CFR  Part  103)  relating  to 
the  compromise  of  clahns  (without 
regard  to  the  amount  of  the  debt),  or  if  it 
determines  that  collection  of  these 
charges  would  be  against  equity  and 
good  conscience,  or  not  in  the  best 
interest  of  the  United  States.  Waiver 
under  the  first  sentence  of  this 
paragraph  (g)  is  mandatory.  Under  the 
second  and  third  sentences,  it  may  be 
exercised  under  appropriate 
circumstances.  Examples  of  appropriate 
circumstances  include: 

(1)  Waiver  of  interest  pending  the 
agency's  disposition  of  a  request  for 
reconsideration,  administrative  review, 
or  waiver  of  the  underlying  debt  under  a 
permissive  statute,  and 

(2)  Waiver  of  interest  where  the 
Commission  has  accepted  an 
installment  plan  under  i  1.1914.  and 
there  is  no  indication  of  fault  or  lack  of 
good  faith  on  the  part  of  the  debtor. 

(h)  Where  a  mandatory  waiver  or 
review  statute  applies,  interest  and 
related  charges  may  not  be  assessed  for 
those  periods  during  which  collection 
action  must  be  suspended  under 
( 104.2(c)(1)  of  the  Federal  Qaims 
Collection  Standards  (4  CFR  Part  104). 


S  1.1M1 

(a)  The  provisions  concerning  interest 
and  penalty  on  claims  contained  in  31 
use.  3717  do  not  apply: 

(1)  To  debts  owed  by  any  State  or 
local  government; 

(2)  To  debts  arising  under  contracts 
which  were  executed  prior  to,  and  were 
in  effect  on  [i.e..  were  not  completed  as 
of).  October  25, 1982: 

(3)  To  debts  where  an  applicable 
statute,  regulation  required  by  statute, 
loan  agreement  or  contract  either 
prohibits  such  charges  or  expticiUy  fixes 
the  charges  that  apply  to  the  debts 
arising  under  the  Social  Security  Act 
the  Internal  Revenue  Code  of  1954,  or 
the  tariff  laws  of  the  United  States. 

(b)  However,  the  Commission  is 
authorized  to  assess  interest  and  related 
charges  on  debts  which  are  not  subject 
to  31  U.S.C.  3717  to  the  extent 
authorized  under  the  common  law  or 
other  applicable  statutory  authority. 

S  1-1942    Other  sanctions. 

The  remedies  and  sanctions  available 
to  the  Commission  in  this  subpart  are 
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not  exclusive.  The  Commission  may 
impose  other  sanctions,  where  permitted 
by  law,  for  any  inexcusable,  prolonged, 
or  repeated  failure  of  a  debtor  to  pay 
such  a  claim.  In  such  cases,  the 
Commission  will  provide  notice,  as 
required  by  law.  to  the  debtor  prior  to 
imposition  of  any  such  sanction. 

Cooperation  with  the  Internal  Revenue 
Service  | 

S  1.1950    Reporting  discharged  debts  to 
the  Internal  Revenue  Service. 

When  the  Commission  discharges  a 
debt  for  less  than  the  full  value  of  the 
indebtedness,  it  will  report  the 
outstanding  balance  discharged,  not 
including  interest  to  the  Internal 
Revenue  Service,  using  IRS  Form  1099-G 
or  any  other  form  prescribed  by  the 
Service,  when: 

(a)  The  principal  amount  of  the  debt 
not  in  dispute  is  $600  or  more;  and 

(b)  The  obligation  has  not  been 
discharged  in  a  bankruptcy  proceeding; 
and 

(c)  The  obligation  is  no  longer 
collectible  either  because  the  time  limit 
in  the  applicable  statute  for  enforcing 
collection  expired  during  the  tax  year,  or 
because  during  the  year  a  formal 
compromise  agreement  was  reached  in 
which  the  debtor  was  legally  discharged 
of  all  or  a  portion  of  the  obligation. 

91.1951    OflMtagainM  tax  refunds. 

The  Commission  will  take  action  to 
effect  administrative  offset  against  tax 
refunds  due  to  debtors  under  26  U.S.C. 
6402,  in  accordance  with  the  provisions 
of  31  U.S.C  3720A  and  Treasury 
Department  regulations. 

General  Provisions  Ctmceming 
Interagency  Requests 

§  1.1952    Interagency  requests. 

(a)  Requests  to  the  Commission  by 
other  Federal  agencies  for 
administrative  or  salary  offset  shall  be 
in  writing  and  forwarded  to  the 
Financial  Services  Branch,  FCC,  1919  M 
Street  NW.,  Washington,  DC  20554. 

(b)  Requests  by  the  Commission  to 
other  Federal  agencies  holding  funds 
payable  to  the  debtor  will  be  in  writing 
and  forwarded,  certified  return  receipt, 
as  specified  by  that  agency  in  its 
regulations.  If  the  agency's  rules 
governing  this  matter  are  not  readily 
available  or  identifiable,  the  request  will 
be  submitted  to  that  agency's  office  of 
legal  counsel  with  a  request  that  it  be 
processed  in  accordance  with  their 
internal  procedures. 

(c)  Requests  to  and  from  the 
Commission  shall  be  accompanied  by  a 
certification  that  the  debtor  owes  the 
debt  (including  the  amount)  and  that  the 


procedures  for  administrative  or  salary 
offset  contained  in  this  subpart  or 
comparable  procedures  prescribed  by 
the  requesting  agency,  have  been  fully 
complied  with.  The  Commission  will 
cooperate  with  other  agencies  in 
effecting  collection. 

(d)  Requests  to  and  from  the 
Commission  shall  be  processed  within 
30  calendar  days  of  receipt  If  such 
processing  is  impractical  or  not  feasible, 
notice  to  extend  the  time  period  for 
another  30  calendar  days  will  be 
forwarded  10  calendar  days  prior  to  the 
expiration  of  the  first  30-day  period. 

[FR  Doc.  8»-^  Filed  1-5-49:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atntospheric 
Administration 

50  CFR  Part  216 
[Docket  No.  81273-82731] 

Taking  and  Importing  of  Marine 
Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule. 

summary:  NOAA  issues  this  interim 
final  rule  to  (1)  require  that  in  purse 
seine  sets  involving  marine  mammals, 
U.S.  tuna  fishing  vessels  must  have 
completed  the  backdown  maneuver  and 
begun  rolling  the  net  to  sack-up  no  later 
than  30  minutes  after  sundovm,  unless 
an  operator  qualifies  for  a  waiven  (2) 
establish  a  procedure  for  permitting 
fishing  operations  to  experiment  with 
new  equipment  and  procedures  to 
reduce  marine  mammal  mortality;  and 
(3)  prohibit  the  use  of  explosive  devices, 
other  than  Class  C  devices,  in  tuna 
purse  seine  fishing  involving  marine 
mammals.  This  rule  implements  certain 
measures  contained  in  the  Marine 
Mammal  Protection  Act  Amendments  of 
1988.  which  were  signed  into  law  on 
November  23, 1988. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
January  1, 1989,  except  for  the 
amendments  to  50  CFR 
216.24{d){2)(vii)(C)  [1]  and  (5).  and  (viii), 
which  contain  information-collection 
requirements  and  will  not  be  effective 
until  approved  by  the  Office  of 
Management  and  Budget  When 
approval  is  obtained,  NOAA  will 
publish  notice  of  the  effective  date  of 
the  amendments  to  50  CFR 
216.24(d)(2)(vii)(C)  [1]  and  (5),  and  (viii) 


in  the  Federal  Register.  The  rule  will 
remain  effective  until  superceded. 
Comments  are  invited  and  must  be 
received  on  or  before  February  21, 1989. 

ADDRESSES:  Comments  may  be  mailed 
to  E.  Charles  Fullerton,  Regional 
Director,  Southwest  Region,  National 
Marine  Fisheri©s5ervice,  NOAA,  300 
South  Ferry  Street,  Terminal  Island.  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT 

E.  Charles  Fullerton,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service  (213)  514-6196. 

SUPPt.EMENTARV  INFORMATION: 
Background 

Purse  seine  fishing  for  yellowfin  tuna 
in  the  Eastern  Tropical  Pacific  (ETP) 
Ocean  is  conducted  mainly  in 
association  with  porpoise.  Schools  of 
large  yellowfin  tima  tend  to  swim 
beneath  schools  of  porpoise.  During  the 
fishing  operation,  porpoise  are  searched 
for,  herded  by  speedboats,  surrounded 
by  the  seine,  and  released  over  the  net 
while  tuna  remain  captured  through  a 
process  called  backdown.  Porpoise  may 
become  entangled  in  the  net  and  drown 
before  they  are  released.  This  type  of 
fishing  operation  is  prohibited  by  the 
Marine  Mammal  Protection  Act 
(MMPA),  except  when  conducted  under 
the  General  Permit  issued  to  the 
American  Tuna  boat  Association  (ATA) 
and  in  compliance  with  the  applicable 
regulations. 

Although  only  about  ten  percent  of  the 
sets  on  marine  mammals  extend  into 
darkness,  the  average  rate  of  marine 
mammal  mortality  in  those  purse  seine 
sets  is  substantially  higher  than  in  sets 
completed  during  daylight.  To  reduce 
that  mortality  rate,  NOAA  required, 
effective  July  1, 1986,  that  high  intensity 
lighting  systems  be  installed  on  all 
certificated  tuna  vessels  and  those  lights 
be  used  to  illuminate  the  net  to  help  in 
the  release  of  entrapped  marine 
mammals.  Despite  a  reduction  in 
mortality  with  the  use  of  these  lights,  the 
kill  rate  in  sets  extending  into  darkness 
remains  significanUy  higher  than  in 
daylight  sets.  Between  July  1, 1986  and 
June  30. 1988,  the  marine  manunal 
mortality  rate  in  sets  that  extend  into 
darkness  was  0.568  animals  per  short 
ton  of  yellowfin  tuna  caught  compared 
to  0.154  mammals  killed  per  short  ton  of 
yellowfin  tuna  caught  in  daylight  sets. 

In  reauthorizing  the  MMPA  in  1988, 
the  Congress  has  acted  to  prevent  the 
higher  mortality  rate  found  in  "sundown 
sets"  by  directing  the  Secretary  to 
Prescribe  regulations  to  ensure  that  the 
backdown  procedure  is  completed  and 
rolling  of  the  net  to  sack-up  has  begun 
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no  later  than  thirty  minutes  after 
sundown.  The  backdown  maneuver 
involves  moving  the  vessel  backward  in 
a  shallow  arc  to  form  the  pursed  net  into 
an  elongated  narrow  channel,  which  is 
lined  with  the  required  fine  mesh 
webbing  to  prevent  marine  mammal 
entanglement.  During  this  maneuver, 
marine  mammals  are  herded  to  the  apex 
of  the  net  channel  where  they  can 
escape  over  the  cork  lines.  Skillful  and 
careful  performance  of  the  backdown 
procedure  is  the  best  and  safest  means 
of  releasing  mammals  from  the  net  once 
they  are  encircled.  If  this  part  of  a  purse 
seine  set  takes  place  in  daricness.  the 
effectiveness  of  the  release  is 
compromised  because  of  the  reduced 
visibility. 

Records  from  NOAA  and  Inter- 
American  Tropical  Tuna  Commission 
observers  aboard  U.S.-nag  tuna  vessels 
indicate  that,  during  the  past  ten  years, 
approximately  30  percent  of  the  marine 
mammals  killed  in  tuna  fishing  by  U.S.- 
flag  purse  seine  vessels  were  killed  in 
sets  that  extended  into  darkness.  Those 
sets  represent  only  10  percent  of  the 
total  sets  on  marine  mammals  and  are 
estimated  to  produce  10  percent  of  the 
yellowfin  tima  caught  in  association 
with  marine  mammals.  An 
environmental  assessment  prepared  by 
NOAA  for  this  rulemaking  estimates 
that  a  prohibition  of  sundown  sets 
would  reduce  marine  mammal  mortality 
by  approximately  25  percent,  and  would 
also  extend  the  average  fishing  trip  by 
five  days.  This  concliuion  is  based  on 
the  expectation  that  vessels  would 
replace  the  catch  foregone  in  sundown 
sets  by  extending  their  fishing  trips  and 
making  more  daylight  sets  on  marine 
mammals. 

The  1968  MMPA  amendments  provide 
that  the  Secretary  of  Commerce  may 
exempt  a  certificate  holder  from  the 
sundown  set  restriction  on  trips  carrying 
an  observer,  if  the  holder's  marine 
mammal  mortality  rate  in  sundown  sets 
has  been  consistently  no  greater  than 
the  average  of  the  U.S.-{la^  fleet  during 
daylight  sets.  This  rule  provides  fur  such 
an  exemption  and  for  the  continuing 
monitoring  of  exempted  operators' 
performances  to  ensure  that  their 
exemptions  continue  only  if  their 
mammal  mortality  rate  in  sundown  sets 
remains  as  low  as  the  United  States 
fleet's  average  during  daylight  sets  for 
the  same  period  of  time. 

The  1988  MMPA  amendments  also 
provide  that  the  Secretary  may  exempt 
the  entire  fleet  if  it  is  determined  that  all 
the  vessels  and  operators  in  the  fleet  are 
using  equipment  and  procedures  that 
reduce  the  mammal  mortality  in 
sundown  sets  to  that  of  the  average  for 


daylight  sets.  Based  on  observer 
records,  the  fleet  average  marine 
mammal  mortality  in  sxmdown  sets  is 
greater  than  the  average  in  daylight  sets. 
During  the  period  when  high  intensity 
lights  have  been  required  for  use  on  sets 
in  which  the  backdown  occurs  in 
darkness,  the  mortality  rate  in  sundown 
sets  has  been  0.57  marine  mammals 
killed  per  ton  of  yeUowfin  tuna  caught 
This  rate  is  3.7  times  the  mortality  rate 
in  daylight  sets  during  the  same  period 
based  upon  using  the  data  available, 
from  )uly  1, 1966  through  June  30, 1988. 
Expressed  as  kill  per  set.  the  mortality 
rate  in  sundown  sets  was  10.57  animals 
per  set  which  is  3.6  times  the  average  of 
2.90  animals  in  daylight  sets.  These  data 
indicate  that  the  high  intensity  lighting 
system,  while  a  useful  tool,  has  not 
reduced  the  average  mortality  rate  in 
sundown  sets  to  equal  that  of  daylight 
sets.  Therefore,  an  exemption  for  the 
fleet  as  a  whole  is  not  warranted  at  this 
time. 

The  1988  amendments  also  require 
NOAA  to  establish  a  system  to  provide 
vessel  owners  and  operators  an 
opportxmity  to  experiment  with  new 
equipment  and  procedures  for  the 
purpose  of  reducing  mammal  mortality 
and  the  serious  injury  rate.  In 
experimental  fishing  operations  under  a 
permit,  the  Secretary  may  waive  or 
modify  restrictions  that  would  otherwise 
apply  under  the  marine  mammal 
regulations  or  the  terms  and  conditions 
of  the  ATA  general  permit  The 
Secretary,  however,  may  not  waive 
marine  mammal  quotas  or  the 
prohibition  against  setting  nets  around 
pure  schools  of  certain  marina 
mammals. 

The  1968  amendments  further  direct 
the  Secretary  to  prohibit  immediately 
the  use  of  explosive  devices,  other  than 
Gass  C  explosive  devices,  in  purse 
seine  fishing  operations  involving 
marine  mammals.  Further,  the  Secretary 
was  instructed  to  study  the  effects  of 
Class  C  devices  on  marine  manunals 
and  to  restrict  or  prohibit  their  use  by 
April  1. 199a  unless  the  Secretary, 
based  upon  the  study,  determines  that 
the  devices  do  not  result  in  physical 
impairment  or  increased  mortality  of 
marine  mammals. 

Commercial  fishermen  along  the 
Pacific  coast  of  the  United  States  are 
allowed  to  use  Class  C  explosive 
devices  under  the  general  permit 
covering  their  take  of  marine  mammals 
in  fishing  operations.  These  devices  are 
known  as  seal  control  devices  and  are 
for  the  purpose  of  driving  off  marine 
manunals,  usually  pinnipeds,  that 
threaten  the  catch  or  fishing  gear.  Some 
tuna  purse  seine  fishermen  have 


adopted  these  devices  for  use  in  their 
operations  to  help  herd  and  concentrate 
marine  mammals  and  to  keep  the  t\ma 
from  escaping  the  net  as  it  is  pursed. 
Research  funded  by  NOAA  found  that 
the  energy  released  by  these  devices  in 
the  ocean  was  below  the  threshold  level 
known  to  cause  auditory  damage  in 
bottlenose  dolphin  (Awbry.  F.T.  and  ).A. 
Thomas,  1964.  National  Marine  Fisheries 
Service  Contract  Number  84-JFA- 
00062).  Congress  directed  that  NOAA 
conduct  new  research  to  examine  more 
directly  the  effect  of  seal  control  devices 
on  porpoise  in  the  tima  fishery. 
Therefore,  the  Secretary  will  restrict  or 
prohibit  the  use  of  the  Class  C  explosive 
devices  in  ttma  fishing  by  April  1, 1900, 
unless  the  Secretary  determines  from 
this  study  that  such  explosive  devices 
do  not  injiue  or  physically  Impair 
marine  mammals. 

Desdiptioa  of  Measures  Contained  in 
This  Rule 

Sundown  Set  Restriction  and 
Exemption  Procedure:  This  rule  places 
the  burden  on  the  vessel  operator  to 
detennine  how  much  tinte  must  be 
allowed  in  order  to  complete  a  set 
through  bjickdown  to  the  start  of  rolling 
net  to  sack-up  before  one-half  hour  after 
sundown.  Congress  allowed  NOAA  the 
option  to  establish  a  time  before 
simdown  after  which  the  sets  could  not 
be  initiated  to  ensure  that  substantially 
all  the  fishing  operations  involving 
marine  manunals  would  be  completed 
before  one-half  hour  after  sundown. 
However,  the  variety  of  equipment  skill 
level  of  the  crew,  ocean  conditions,  and 
the  number  of  tuna  and  dolphins  in  the 
set  among  other  factors,  influence  the 
time  required  for  a  set  The  vessel 
operator  best  knows  his  vessel  and  crew 
capabilities  and,  dierefore,  is  best 
qualified  to  detemiine  if  a  particular  set 
can  reasonably  be  completed  in  the 
available  time,  fan  deciding  how  late  a 
set  may  be  initiated,  a  vessel  operator 
should  consult  the  time  of  local  sunset 
calculated  by  the  U.S.  Naval 
Observatory  and  reprinted  in  "Tide 
Tables— West  Coast  of  North  and  South 
America"  pubhshed  annually  by  NOAA. 
The  operator  also  should  review  the 
vessel  8  recent  performance  records 
regarding  the  length  of  time  required  to 
complete  a  set. 

Should  a  set  extend  beyond  one-half 
hour  after  sundown,  the  operator  must 
use  the  required  marine  manunal  release 
procedures  including  the  use  of  the  high 
intensity  lighting  system  in  order  to  keep 
marine  mammal  mortality  to  as  low  a 
level  as  possible.  If  the  sundown  set 
prohibition  is  violated,  the  amount  of  the 
penalty  assessed  wnll  be  set  at  a  level 
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sufficiendy  high  to  deter  intentional 
violations  and  will  include 
consideration  of  a  variety  of  factors, 
including  the  amount  of  time  the  vessel 
operator  allowed  to  complete  the  set 
the  nature  of  any  problems  that 
developed,  the  efforts  put  into  rescuing 
marine  mammals  to  prevent  mortality 
and  injury,  and  the  extent  of  mortality 
and  serious  injury  in  the  set 

NOAA  has  calculated  that  the 
average  mortality  rate  (marine  mammals 
killed  per  ton  of  yellowfin  tima  caught  in 
sets  on  marine  mammals)  for  observed 
daylight  sets  by  the  United  States  fleet 
between  July  1, 1966  and  June  3a  1988 
was  0.154.  The  kill-per-ton  rate  was 
chosen  because  it  is  a  meaningful 
performance  measure  within  the  fishing 
industry,  was  used  in  deriving  the 
overall  mortality  quota,  and  is  less 
variable  than  otho-  performance 
measurements,  such  as  kill-per-set  or 
kill-per-day.  This  period  was  selected 
because  the  requirement  for  high 
intensity  lights  became  effective  on  July 
1, 196a  and  the  trips  that  were  at  sea  on 
June  3a  1968  have  rettimed  and  the 
observer  data  have  been  entered  into 
the  data  base.  Because  observers 
accompanied  neariy  100  percent  of  the 
fishing  trips  during  1967,  a  sufficiently 
large  sample  is  available  for  this  period. 
Therefore,  the  average  mortality  rate 
against  wluch  applicants  for  an  initial 
exemption  from  the  sundown  set 
restriction  will  be  compared  is  ai54 
marine  mammals  per  ton  of  yellowfin 
tuna  cau^t  in  sets  involving  marine 
mammals. 

To  apply  for  an  exemption  from  the 
restriction  on  sundown  sets  while  on 
observed  trips  certificated  operators 
must  submit  a  completed  application  to 
the  Soodiwest  Regional  Director, 
NOAA.  The  Regional  Director  «vill 
authenticate  the  cqwrator's  mortality 
rate  performance  using  observer 
records.  If  requested  in  the  application, 
the  Regional  Director  will  determine 
whether  the  exclusion  of  any  set  (only 
one  set  per  twelve  month  period  can 
qualify  for  exclusion)  is  warranted 
because  of  an  unfraeseeable  equipment 
malfunction  that  could  not  have  been 
avoided  by  reasonable  diligence  in 
operating  or  maintaining  the  vessel.  This 
determination  may  rely  on  records 
available  to  NOAA  as  well  as  the 
operator's  submission,  but  it  is  the 
operator's  responsibility  to  provide 
reasonable  proof  that  the  malfunction 
during  the  set  meets  the  criteria  and 
caused  the  mortality  in  the  set 

After  the  determination  regarding  the 
petition  to  exclude  a  set  or  sets,  the 
average  mortality  rate  in  sundown  sets 
after  July  1, 1986  will  be  calculated  for 


the  individual  operator  and  compared  to 
the  standard.  If  fewer  than  five  sundown 
sets  by  an  operator  were  observed  since 
July  1. 198a  trips  prior  to  that  date  will 
be  considered  starting  with  the  most 
recent  observed  trip  and  reviewing  as 
many  trips  as  necessary  to  include  at 
least  five  sundown  sets.  Entire  trips  will 
be  reviewed  if  any  set  in  the  trip  is 
needed  to  make  up  the  minimum  five 
sundown  sets.  For  example,  assimie  an 
operator  did  not  have  any  observed 
sundown  sets  since  July  1. 198a  but  did 
have  three  observed  sundown  sets  on  a 
trip  in  1985  and  five  observed  sundown 
sets  on  a  trip  in  1964.  All  five  of  the 
sundown  sets  in  the  1984  trip,  unless  one 
set  were  excluded  due  to  mechanical 
failure,  would  be  considered  in 
calculating  that  operator's  average 
mortality  because  two  sets  from  that  trip 
was  needed  1o  make  up  the  minimum  of 
three  sundo^m  sets.  If  the  operator's 
mortality  rate  in  sundown  sets  is  no 
higher  than  the  fleet  average  for  daylight 
sets,  the  Regional  Director  wiU  issue  a 
letter  of  exemption  vahd  for  one 
calendar  year,  which  will  allow  the 
individual  operator  to  make  sets  on 
marine  mammals  that  continue  beyond 
one-half  hour  after  sundown  while  on 
trips  with  lATTC  or  NOAA  observers. 

An  operator  with  an  exemption  must 
follow  the  marine  mammal  release 
requirements.  If  the  set  continues 
beyond  one-half  hour  after  sundown,  die 
hi^  intensity  lights  must  be  used  to 
illuminate  the  backdown  channel  to  aid 
in  marine  mammal  release. 

Exemptions  from  the  sundown  set 
restriction  will  be  reviewed  annually 
using  all  observed  trips  completed  in  the 
previous  twelve  months  for  which  the 
data  are  available  to  NOAA  by 
November  1  each  year.  If  the  operator 
has  continued  to  have  a  mortaUty  rate 
no  greater  than  the  fleet's  daylight  set 
average  ouNlality  rate  for  the  same  time 
period,  the  exemption  will  continue  in 
effect.  If  the  operator's  sundown  set 
mortabty  rate  averaged  over  the 
previous  twelve-monlh  period  exceeds 
the  fleet  daylight  set  average  for  the 
same  period,  diat  operator's  exemption 
will  not  be  renewed. 

NOAA  considered  including  in  this 
interim  final  rule  a  system  to  revoke  the 
sundown  set  exemption  from  an 
operator  earlier  than  the  end  of  the  year, 
if  the  operator's  sundown  set 
performance  was  obviously  not  meeting 
the  standard.  In  the  time  available  to 
complete  this  rule.  NOAA  was  not  able 
to  design  an  administratively  practical 
and  fair  system.  During  the  comment 
period,  we  are  soliciting  comments 
particularly  on  the  desirability  of  being 
able  to  revoke  an  exemption  eariy  and 


recommendations  for  identifying  an 
operator  whose  exemption  should  be 
revoked,  based  on  one  or  two  trips. 

An  operator  who  is  notified,  or 
anticipates,  that  his  exemption  will  not 
be  renewed  may  petition  the  Regional 
Director  in  writing  to  reinstate  the 
exemption  based  upon  a  claim  that  a  set 
should  be  excluded  from  the 
calculations  of  the  operator's 
performance  due  to  an  unforeseeable 
equipment  malfunction  that  could  not 
have  been  avoided  by  reasonable 
diligence  in  operating  or  maintaining  the 
vessel. 

Under  the  provisions  of  the  1988 
amendments,  newly  certificated 
operators  and  those  operators  whose 
exemptions  have  been  revoked 
permanently  have  no  means  of  obtaining 
an  exemption  from  die  sundown  set 
restriction  other  than  by  successfully 
testing  new  equipment  or  procedures  in 
sundown  sets  under  an  experimental 
fishing  operation  permit 

Vessels  at  sea  when  this  rule  becomes 
effective  will  be  subject  to  the  sundown 
set  restriction  on  the  next  fishing  trip. 
Due  to  the  complexity  of  this  rule  and 
the  need  to  have  it  implemented  rapidly, 
it  is  not  possible  to  adequately  inform 
those  operators  at  sea  how  the  rule 
applies  to  them  individually. 

If  the  Secretary  determines,  based  on 
research  or  experimental  fishing 
operations,  that  vessel  equipment  or 
fishing  procedures  exist  which  can  be 
applied  to  all  vessels  in  the  fleet  to 
reduce  the  fleet  average  mortality  rate  in 
sundown  sets  to  that  aS  Ae  fleet's 
average  mortality  rate  in  dayiigiit  sets, 
the  restriction  on  sundown  sets  may  be 
rescinded  through  a  rulemalcing. 

Use  of  ExpkMive  Devices 

This  lule  prohibits  the  use  of 
explosive  devices  in  tuna  purse  seine 
operations  that  involve  marine 
mammals  with  one  exception.  The 
exception  from  this  prohibition  is  that 
Class  C  explosive  devices,  approved  by 
the  U.S.  Department  of  Transportation, 
may  be  used  ¥vhen  marine  mammals  are 
present  The  use  of  these  devices  is 
limited  to  influencing  the  movements  of 
marine  mammals  and  tima.  Their  use  to 
injure  marine  mammals  is  not  permitted. 
This  rule  does  not  relieve  the  vessel 
owner  or  operator  from  any  other  laws 
or  regulations.  Federal,  State,  or  local, 
that  may  govern  the  possession  or  use  of 
these  explosive  devices. 

NOAA  will  study  the  effect  of  Class  C 
explosives  on  marine  mammals  as  they 
-are  used  in  the  tuna  fishery.  If  from  the 
results  of  that  study  the  Secretary 
cannot  determine  that  these  devices  are 
not  injurious  to  marine  mammals,  the 
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Secretary  will  promulgate  regulations 
either  restricting  or  prohibiting  the  use 
of  Class  C  explosives  in  tuna  nshing 
operations  that  Involve  marine 
mammals  by  April  1. 1900.  The  NOAA 
Southwest  Fisheries  Center  will  consult 
with  the  Marine  Mammal  Commission 
and  other  interested  parties  in  designing 
and  carrying  out  this  study. 

Experimental  Fishing  Operatkms 

This  rule  establishes  in  regulations  a 
permitting  process  for  experimental 
fishing  operations  that  is  similar  to  the 
procedures  previously  followed  by  the 
Southwest  Regional  Director  in 
considering  requests  for  variances  in  the 
porpoise  safety  gear  requirements.  Hie 
scope  of  potential  experiments  and  the 
duration  of  those  experiments  is 
broadened  under  this  rule,  but  the 
primary  purpose  of  the  experiment  must 
be  to  test  gear  or  methods  that  might 
reasonably  be  expected  to  reduce  the 
number  of  marine  mammals  killed  or 
seriously  injured  in  purse  seining 
operations.  With  two  exceptions,  NOAA 
can  waive  requirements  under  the 
regulations  and  the  terms  and 
conditions  under  the  General  Permit 
held  by  the  ATA  in  order  to  allow  the 
conduct  of  an  experimental  fishing 
operation.  The  two  exceptions  are  that 
marine  mammal  quotas  and  the 
prohibition  on  setting  nets  on  pure 
schools  of  certain  dolphin  species  may 
not  be  waived. 

Applica  lions  for  experimental  permits 
are  required  to  be  submitted  by  the 
vessel  certificate  holder  sufficiently  far 
in  advance  of  the  proposed  beginning  of 
the  intended  operation  to  allow  for 
publication  of  a  summary  of  the 
application  for  comment  in  the  Federal 
Register  and  for  review  by  the  NOAA 
scientific  staff  and  the  Marine  Mammal 
Commission  Scientific  Advisors.  The 
Regional  Director  may  require 
modifications  to  the  experimental  design 
and  such  reporting  as  he  deems 
necessary  as  conditions  for  approval  of 
the  application.  An  observer  from 
NOAA  must  accompany  all  trips 
conducted  under  the  experimental 
permit.  The  Regional  Director  may 
terminate  the  experiment  by  written 
notice  to  the  vessel  certificate  holder  if 
higher  than  expected  marine  mammal 
mortalities  occur,  if  any  conditions  of 
the  permit  are  not  met.  or  if  any 
regulations  are  not  followed. 

The  existing  provision  for  waiver  of 
specific  gear  requirements  to  experiment 
«vith  new  gear  to  improve  marine 
mammal  safety  is  deleted.  This  new 
system  governing  experimental  fishing 
operations  includes  the  potential  for 
gear  requirement  waivers  as  well  as 
other  experiments. 


Classifketion 

This  rule  is  being  promulgated  as 
interim  final  without  opportunity  for 
prior  public  comment  and  without  a 
delayed  effectiveness  period  in  order  to 
meet  a  schedule  required  in  the  statute. 
The  Marine  Mammal  Protection  Act 
Amendments  of  1988,  signed  Into  law  on 
November  23, 1988,  require  that  the 
sundo«vn  set  rule  must  be  effective  by 
January  1, 1989  and  the  prohibition  on 
explosives  other  than  Class  C  devices 
must  be  effective  immediately.  The 
portion  of  this  rule  that  establishes  a 
procedure  permitting  experimental 
fishing  operations  has  been  included 
because  NOAA  wants  to  be  able  to 
receive  and  act  promptly  on  all 
reasonable  new  means  of  reducing 
incidental  mortality.  It  would  be 
contrary  to  the  public  interest  to  delay 
effectiveness  of  the  experimental  fishing 
permit  procedure  (beyond  that  time 
necessary  for  obtaining  approval  from 
the  Office  of  Management  and  Budget 
for  the  coUection-of-information 
requirements).  Public  comment  is 
solicited  while  the  rule  is  in  effect  and 
comments  received  will  be  considered  in 
preparing  a  final  rule. 

The  Assistant  Administrator  has 
determined,  based  on  an  environmental 
assessment  prepared  by  NOAA,  that  the 
modifications  to  the  regulations  being 
made  at  50  CFR  216.24(d)  will  not  have  a 
significant  impact  on  the  environment 
As  a  result  of  this  determination,  an 
environmental  impact  statement  will  not 
be  prepared.  The  EA  is  available  upon 
request  (see  Aoomss). 

The  Administrator  of  NOAA  has 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
NMFS  prepared  a  regulatory  impact 
review  as  part  of  its  EA  which 
concluded  that  this  rule  will  not  result 
in:  (1)  An  annual  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries  or  goverrunent  agencies;  (2) 
an  aimual  effect  on  the  economy  of  $100 
million  or  more:  or  (3)  significant 
adverse  effect  on  competition, 
employment  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  The  estimated  economic 
impact  of  this  rule  on  the  U.S.  tuna 
fishery  in  the  ETP  ranges  from  $15,000  to 
$40,000  per  vessel  annually,  which 
represents  0.7  to  1.8  percent  of  the  total 
operating  cost  for  a  typical  vessel.  For  a 
34  vessel  fieet  the  total  increased  costs 
would  range  from  $510,000  to  $1,360,000 
annually.  A  copy  of  the  review  is 
available  upon  request  (see  AOONtSS). 


Because  this  rule  is  being  published  as 
an  interim  final  rule  rather  than  a 
proposed  rule,  the  requirements  of  the 
Regulatory  FlexibiUty  Act  do  not  apply. 
However,  modification  of  the 
regulations  «vill  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  In  recent  years,  34 
vessels,  which  is  about  half  of  the  U.S.- 
flag  tuna  purse  seiners  larger  than  400 
tons  carrying  capacity,  fish  in  the  ETP 
Ocean  for  yellowfin  tuna  associated 
with  marine  mammals,  and  will  be 
subject  to  the  rule.  These  vessels  all 
have  essentially  the  same  capabilities 
and  would  be  affected  similarly.  The 
expected  operating  cost  increase  of    . 
between  0.7  and  1.8  percent  is  not  a 
significant  increase  for  the  U.S.  tuna 
fishermen. 

This  nle  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3501  et  seq).  The  collections, 
which  are  subject  to  the  Act  are  found 
at  50  CFR  216.24(d)(2)(vii)(C)  [1]  and  (5). 
which  is  the  application  for  an 
exemption  from  the  sundown  set 
prohibitioa  and  (viil),  which  is  the 
application  for  an  experimental  fishing 
operation  permit.  These  information 
collections  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  with  a  request  for  expedited 
review.  The  sections  containing  the 
collection-of-information  requirements 
will  take  effect  after  approval  by  OMB. 
while  the  other  sections  will  take  effect 
January  1, 1989.  in  order  to  comply  with 
the  statute.  NOAA  will  issue  a  notice  of 
the  effective  date  on  obtaining  approval 
from  OMB. 

Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1.5  hours  per  application  for  an 
exemption  from  the  sundown  set 
prohibition  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  and  completing 
and  reviewing  the  collection  of 
information.  This  is  a  one-time 
collection  and  approximately  35 
responses  are  expected.  The  total 
reporting  burden  on  tuna  vessel 
operators  will  be  52.5  hours  to  apply  for 
sundown  set  exemptions.  Public 
reporting  burden  related  to  application 
for  an  experimental  fishing  operation 
will  vary  widely  with  the  complexity  of 
the  proposed  experiment  The  average 
burden  is  estimated  to  be  three  hours. 
Based  on  recent  experience, 
applications  to  test  new  gear  or 
procedures  will  be  infrequent  The 
maximum  number  of  responses  is 
expected  to  be  two  per  year,  resulting  in 
a  total  reporting  burden  of  six  hours  for 
tuna  vessel  owners.  Send  comments 
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regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  National 
Marine  Fisheries  Service  (F/Hll). 
Washington.  DC  20235,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  .Management  and  Budget 
Washington.  DC  20503. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Marine  mammals. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Transportation. 

For  the  reasons  stated  above,  50  CFR 
Part  216  is  amended  as  follows: 

PART  216— [AMENDED] 

1.  The  authority  for  Part  216  continues 
to  read  as  follows: 

Authority:  16  U.S.C  1361  et  aeq.,  unless 
otherwise  stated. 

§216.24    [AmeiMted] 

2.  Section  216.24  is  amended  by 
revising  paragraph  (d)(2)(vii)(C)  and 
adding  new  paragraph  (d)(2)(vii)(E)  to 
read  as  follows: 

•        ♦        ♦        *        ♦ 

(d)  •  •  * 

(2)  *  *  • 

(vii)  *  *  * 

(C)  Sundown  sets  prohibited.  On 
every  set  encircling  porpoise,  the 
backdown  procedure  must  be  completed 
and  rolling  of  the  net  to  sack-up  must  be 
begim  before  one-half  hour  after 
sundown,  except  as  provided  below.  For 
the  purpose  of  this  section,  "sundown" 
is  defined  as  the  time  at  which  the  upper 
edge  of  the  sun  disappears  below  the 
horizon  or,  if  view  of  the  sun  is 
obscured,  the  local  time  of  sunset 
calculated  from  tables  developed  by  the 
U.S.  Naval  Observatory.  A  "sundowrn 
set"  is  a  set  in  which  the  backdown 
procedure  has  not  been  completed  and 
rolling  the  net  to  sack-up  has  not  begun 
within  one-half  hour  after  sundown. 
Should  a  set  extend  beyond  one-half 
hour  after  sundown,  the  operator  must 
use  the  required  marine  mammal  release 
procedures  including  the  use  of  the  high 
intensity  lighting  system. 

[1]  A  certificated  operator  may  obtain 
an  initial  waiver  from  this  prohibition, 
for  trips  with  an  observer,  by 
establishing  to  the  satisfaction  of  the 
National  Marine  Fisheries  Service 
(NMFS)  Southwest  Regional  Director, 
based  upon  NMFS  and  Inter-American 
Tropical  Tuna  Commission  (lATTC) 
observer  records,  that  the  operator's 
average  kill  of  marine  mammals  per  ton 
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of  yellowfin  tuna  caught  in  sundown 
sets  involving  marine  mammals  was 
0.154  mammals  or  fewer. 

(i)  The  application  must  include  the 
following: 

[A]  Name  of  the  operator  as  it  appears 
on  the  certificate  of  inclusion; 

[B)  The  dates  of  all  observed  trips  any 
part  of  which  occurred  since  July  1, 1988 
and  observed  trips  before  that  date,  if 
necessary  to  include  a  minimum  of  three 
observed  sundown  sets; 

[C]  Names  of  the  vessels  operated 
during  those  trips: 

[D)  The  number  of  marine  mammals 
killed  and  the  number  of  tons  of 
yellowfin  tuna  caught  in  sundown  sets 
involving  marine  mammals; 

[E]  Detailed  description  of  the 
circumstances  that  support  any  request 
that  the  mortality  associated  with  a 
particular  sundown  set  be  excluded 
from  consideration;  and 

[F)  The  operator's  signature  or  the 
signature  of  an  individual  authorized  by 
the  operator  to  make  the  application  in 
the  operator's  absence. 

[ii)  All  sundown  sets  since  July  1, 1986 
will  be  considered  for  this 
determination,  except  that  the  Regional 
Director  will  exclude  one  sundown  set 
from  each  twelve  month  period  from  the 
calculations  of  average  kill  if  the 
operator  establishes  to  the  satisfaction 
of  the  Regional  Director  that  the  kill  in 
that  sundown  set  was  due  to  an 
unforeseeable  equipment  malfunction 
that  could  not  have  been  avoided  by 
reasonable  diligence  in  operating  or 
maintaining  the  vessel. 

[jii]  An  operator  must  have  a 
minimum  of  five  observed  sundown  sets 
for  the  Regional  Director  to  consider  in 
determining  whether  or  not  the  operator 
qualifies  for  an  exemption.  If  an 
operator  does  not  have  five  observed 
sundown  sets  since  July  1, 1986,  the 
NMFS  Southwest  Regional  Director  will 
consider  records  trom  observed  trips 
before  that  date,  starting  with  the  most 
recent  observed  trip  during  which  a 
sundown  set  was  made  and  reviewing 
as  many  trips  as  necessary  to  obtain  at 
least  five  sundown  sets  for 
consideration. 

[2]  An  operator  fishing  under  an 
exemption  fix)m  the  sundown  set 
prohibition  must  follow  the  marine 
mammal  release  requirements,  including 
the  use  of  high  intensity  lights  for  sets 
that  continue  one-half  hour  past 
sundown. 

[3]  An  operator  exemption  is  valid  for 
one  calendar  year  only  on  trips  carrying 
a  NMFS  or  lATTC  observer  and  expires 
on  December  31,  unless  renewed  by  the 
Regional  Director. 

[4]  An  exemption  will  be  reviewed 
aimually  between  November  1  and 


December  15  and  the  exemption  will  not 
I  be  renewed  if  the  operator's  average 
mortality  in  sundown  sets  during  trips 
completed  in  the  previous  twelve  month 
period  ending  November  1  exceeds  the 
United  States  fleet's  average  mortality 
rate  in  daylight  sets  for  all  of  the 
observed  trips  completed  in  the  same 
period. 

(5)  An  operator  who  is  notified  that 
his  or  her  exemption  will  not  be 
renewed,  or  who  anticipates  not  getting 
renewed,  may  petition  the  Regional 
Director  in  writing  to  reinstate  the 
exemption  based  on  excluding  from  the 
calculations  one  set  where  an 
unforeseeable  equipment  malfunction 
caused  mortality  in  a  sundovra  set  that 
could  not  have  been  avoided  by 
reasonable  diligence  in  operating  or 
maintaining  the  vessel.  The  Regional 
Director  will  reinstate  the  exemption  if 
the  evidence  supports  excluding  the  set 
and  if  the  resulting  recalculation  of  the 
operator's  performance  meets  the 
standard  required  by  these  regulations. 
•        •        •        *        • 

(E)  Use  of  explosive  devices:  The  use 
of  explosive  devices,  other  than  Class  C 
explosives  as  defined  in  49  CFR  173.100 
and  approved  by  the  Department  of 
Transportation,  is  prohibited  in  marine 
mammal  sets.  Use  of  Class  C  explosive 
devices  to  injure  marine  mammals  is 
prohibited. 

3.  In  §  216.24.  paragraph  (dK2)(iv)a)  is 
removed 

4.  In  §  216.24,  a  new  paragraph 
(d)(2)(viii)  is  added  to  read  as  follows: 

***** 

(d)  •  *  * 

(2)  •  *  • 

(vlii)  Experimental  fishing  operations: 
The  Regional  Director,  Southwest 
Region,  may  authorize  experimental 
fishing  operations  and  may  waive,  as 
appropriate,  any  requirements  within 
S  216.24(d)(2],  except  quotas  on  the 
incidental  kill  of  marine  mammals  and 
the  prohibition  on  setting  nets  on  pure 
schools  of  certain  porpoise  spedes. 

(A)  A  vessel  certificate  holder  may 
apply  for  an  experimental  fishing 
operation  waiver  by  submitting  the 
following  information  to  the  Southwest 
Regional  Director  no  less  than  90  days 
before  the  intended  date  the  proposed 
operation  is  intended  to  begin: 

[1]  Name(s)  of  the  vessels)  and  the 
vessel  certificate  holderfs]  to 
participate; 

[2]  A  statement  of  the  specific  vessel 
gear  and  equipment  or  procedural 
requirement  to  be  exempted  and  why 
such  an  exemption  is  necessary  to 
conduct  the  experiment 
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13)  A  dmcription  of  how  the  proposed 
modification  to  the  gear  or  procedures  is 
expected  to  reduce  Incidental 
mortalities  or  serious  injury  of  marine 
mammals: 

[4]  A  description  of  the  applicability 
of  this  modification  to  other  purse  seine 
vessels; 

(5)  Planned  design,  time,  duration,  and 
general  area  of  the  experimental 
operation: 

[6]  Name(8)  of  the  certificated 
operator(s)  of  the  vessel(s)  during  the 
experiment: 

(/)  A  statement  of  the  qualifications  of 
the  individual  or  company  doing  the 
analysis  of  the  research. 

(B)  The  Regional  Director  will 
acknowledge  receipt  of  the  application 
and.  upon  determining  that  it  is 
complete,  publish  notice  in  the  Federal 
Ragistar  summarizing  the  application, 
making  the  full  appUcation  available  for 
inspection  and  inviting  comments  for  a 
minimum  period  of  thirty  days  from  the 
date  of  publication. 

(C)  The  Regional  Director,  after 
considering  the  information  identified  in 
paragraph  (d](2)(viii)(A)  of  this  section 
and  the  comments  received,  will  deny 
the  appUcation  giving  the  reasons  for 
denial  or  issue  a  permit  to  conduct  the 
experiment  including  restrictions  and 
conditions  as  deemed  appropriate. 

(D)  The  permit  for  an  experimental 
fishing  operation  will  be  valid  only  for 
the  vessels  and  operators  named  in  the 
permit,  for  the  time  period  and  areas 
specified,  for  trips  carrying  an  observer 
assigned  by  the  NMFS,  and  when  all  the 
terms  and  conditions  of  the  permit  are 
met. 

(E)  The  Regional  Director  may 
suspend  or  revoke  an  experimental 
fishing  permit  by  written  notice  to  the 
permit  holder  if  the  terms  and 
conditions  of  the  permit  or  the 
provisions  of  the  regulations  are  not 
followed,  after  providing  an  opportunity 
for  the  permit  holder  to  discuss  the 
proposed  suspension  or  revocation. 

December  2S,  1968. 
laniM  W.  BrwuMa. 

Aaaiatont  Adminiatrator  for  Fisheries, 
National  Marine  Fisheries  Service,  NOAA. 
(FR  Doc.  89-137  Filed  1-5-88:  8:45  amj 


action:  Emergency  interim  rule. 


80  CFR  Part  679 

(Dectwt  Na  •l2«4-tM4) 

Oroundfish  of  th«  Bering  Sm  and 
Aleutian  laianda 

AOCNCV.  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


:  The  Secretary  of  Commerce 
(Secretary]  has  determined  that  an 
emergency  exists  in  the  Bering  Sea  and 
Aleutian  Islands  Area  pollock  joint 
venture  fishery,  because  the  fishing 
season  dates  that  control  this  fishery 
will  impose  unacceptable  costs  on  the 
joint  venture  fishing  industry.  The 
Secretary,  therefore,  is  changing  the 
fishing  season  dates.  This  action  is 
necessary  to  prevent  burdensome 
operating  costs  on  joint  venture 
fishermen.  This  is  a  conservation  and 
management  measure  intended  to 
promote  the  fishery  management 
objectives  of  the  fishery  management 
plan  for  the  groundfish  fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area, 
■mcnvi  DATt:  January  15. 1969 

AOOntM:  Copies  of  the  environmental 
assessment  may  be  obtained  from  James 
W.  Brooks,  Acting  Director.  National 
Marine  Fisheries  Service,  P.O.  Box 
21668,  Juneau,  AK  99802. 

TON  RMTIHR  INFOWMATION  CONTACT! 

Ronald  J.  Berg  (Fishery  Biologist, 
NMFS),  907-586-7230. 

•U^fLBMNTANV  MPONMATION: 

BackgnNiod 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ  or  3-200  miles  offshore)  of  the 
Bering  Sea  and  Aleutian  Islands  area 
are  managed  under  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  Part  611  and 
for  the  U.S.  fishery  at  50  CFR  Part  675. 

One  of  the  groundfish  species 
managed  under  the  FMP  is  pollock, 
which  U.S.  fishermen  have  been 
catching  and  delivering  to  foreign 
processing  vessels  for  joint  venture 
processing  (JVP).  The  current  season  for 
the  fVP  pollock  fishery  is  divided  into 
two  parts  as  a  result  of  Amendment  11 
to  the  FMP  (52  FR  45966,  December  3. 
1987]  and  is  referred  to  as  the  pollock 
"split  season."  The  first  part  of  the  split 
season  starts  January  15  and  is  allowed 
to  continue  until  JVP  fishermen  have 
harvested  the  sum  of  40  percent  of  the 
JVP  specification  for  pollock  plus  15 
percent  of  the  initial  pollock  total 
allowable  catch  (TAC).  The  second  part 
of  the  split  season  starts  April  15  and  is 
allowed  to  continue  until  the  JVP 
pollock  specification  has  been  reached. 


The  regulation  implementing  the  split 
season  will  expire  after  1989,  having 
been  in  effect  for  two  years. 

The  split  season  served  two  purposes. 
One,  since  pollock  spawn  during 
February  through  eariy  April,  the 
resulting  hiatus  from  the  interim  season 
closure  afforded  a  conservation  benefit 
to  the  pollock  stock  to  the  extent  that 
futiu«  reproductive  success  might  have 
been  enhanced.  Second,  the  domestic 
processing  (DAP)  industry  benefited  to 
the  extent  that  vessels  delivering  to 
domestic  processors  were  able  to 
harvest  pollock  on  fishing  grounds  free 
from  JVP  competition  during  the  interim 
closure. 

During  1988,  the  first  year  of  the 
regulation  implementing  the  split 
season,  TACs  for  pollock  were  set  at 
1,300.000  metric  tons  (mt)  and  45.000  mt 
in  the  Bering  Sea  and  Aleutian  Islands 
subareas,  respectively.  (53  FR  894, 
January  14, 1988).  The  iniUal  JVP 
specifications  for  pollock  in  the  Bering 
Sea  and  Aleutian  Islands  subareas  were 
set  at  49a838  mt  and  34,090  mt. 
respectively.  The  permissible  amounts 
allowed  for  JVP  fishing  in  these 
subareas  during  the  first  part  of  the  split 
season  were  274.335  mt  and  16,336  mt, 
respectively. 

After  the  1988  season  started  on 
January  15.  as  many  as  90  U.S.  catcher 
vessels  operating  in  the  Bering  Sea 
subarea  delivered  pollock  to  about  70 
foreign  processing  vessels  in  the 
directed  fishery.  The  first  part  of  the 
split  season  was  closed  on  February  9, 
1988  (53  FR  4178.  February  12, 1988).  The 
catch  limit  during  the  first  part  was 
harvested  at  an  average  rate  of  about 
91,000  mt  per  week. 

The  Council's  preliminary 
recommendation  for  the  1989  pollock 
TAC  in  the  Bering  Sea  subarea  again  is 
1.300,000  mt.  but  the  JVP  proposed 
apportionment  of  this  amount  is  only 
205,000  mt  (53  FR  47998,  November  29, 
1988).  In  the  Aleutian  Islands  subarea, 
the  Council's  preliminary 
recommendation  for  the  1989  pollock 
TAC  is  45,000  mt  and  the  JVP 
apportionment  is  34,090  mt.  Under  the 
"split  season"  amendment,  only  160,000 
mt  in  the  Bering  Sea  subarea  and  16,336 
mt  in  the  Aleutian  Islands  subarea 
would  be  available  during  the  first  part 
of  the  split  season.  A  total  of  176,336  mt 
Mould  be  available,  therefore,  for 
harvest  during  the  first  part  of  the  1969 
spht  season.  At  the  rate  of  harvest  of 
91,000  mt  per  week  that  was 
experienced  during  the  first  part  of  the 
split  season  during  the  1988  fishery,  the 
176.336  mt  initially  available  could  be 
harvested  by  joint  venture  fishermen 
within  about  two  weeks. 
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Joint  venture  fishing  representatives 
testified  at  the  Council's  September  2ft- 
November  1, 1988  meeting  that  at  this 
level  of  fishing  the  split  season  in  the 
pollock  fishery  would  impose 
uimecessary  and  unacceptable 
economic  costs.  Since  the  season  would 
be  brief,  JVP  fishermen  would  likely 
depart  the  Bering  Sea  and  foreign 
processors  would  also  disperse.  Most  of 
the  JVP  vessels  would  be  idle  until  the 
April  15  starting  date  of  the  second  part 
of  the  split  season  and  then  return  to  the 
Bering  Sea  to  participate  again  in  a  very 
short  season.  The  Council  concurred 
with  this  analysis,  recognizing  that  the 
spht  season  was  effective  in  the  1988 
fishery,  but  would  have  no  useful 
purpose  in  the  1988  fishery.  Spawning 
pollock  would  escape  the  joint  venture 
fishery  during  the  interim  closure  but 
would  likely  be  caught  in  the  DAP 
fishery.  Because  the  DAP  apportionment 
is  so  large.  DAP  should  have  a 
competitive  fishing  advantage  over  JVP 
without  the  split  season.  Any 
disadvantage  to  DAP  as  a  rnmlt  of  JVP 
receiving  part  of  the  apportionment 
would  occur  even  without  the  split 
season.  The  Council,  therefore,  voted  to 
recommend  that  the  Secretary 
implement  an  emergency  rule  under 
section  305(e)  of  the  Magnuson  Act  to 
substitute  the  spUt  season  regulation 
with  a  single  JVP  pollock  fisUng  season 
beginning  January  15. 

Joint  venture  representatives  have 
provided  the  Alaska  Regional  Director. 
NMFS.  examples  of  operating  costs  that 
JVP  fishermen  would  incur  if  the  split 
season  were  effective  in  1988.  Each 
Seattle-based  catdier  vessel  would 
spend  about  $13,000  in  fuel  to  make  the 
round  trip  to  the  Bering  Sea  and  back  to 
Seattle.  While  not  every  vessel  would 
return  to  Seattle  following  the  first 
pollock  season,  a  conservative  estimate 
of  the  number  of  vessels  that  would 
return  is  about  sa  Since  daily  fuel 
consumption  is  about  800  gallons  per 
day  and  a  rotmd  trip  takes  18  days, 
about  $13,000  in  fuel  costs  are  required 
per  vessel.  Under  the  split  season 
regulation,  a  vessel  operator  would 
spend  this  amount  to  return  for  the 
second  part  of  the  season.  Fifty  vessels, 
then,  would  spend  $85a00a 

Other  factors  contributing  to 
increased  operating  costs  are  those 


related  to  increased  maintenance  and 
repair  of  vessels  as  a  result  of  longer 
running  time,  and  reduced  labor 
productivity  as  a  result  of  lost  time  on 
the  part  of  crew  members  by  having  to 
make  two  round  trips.  These  factors  are 
difficult  to  quantify,  given  variation  in 
vessel  condition  and  other  employment 
opportimities  for  crew  members,  but 
would  add  additional  costs  on  joint 
venture  fishermen. 

The  Secrethry  has  reviewed  this  issue 
and  concurs  with  the  Council's 
reconunendations.  He  finds  that 
continuation  of  the  JVP  split  season  for 
pollock  fishing  serves  no  worthwhile 
purpose  and  imposes  burdensome  and 
uimecessary  costs  on  the  industry  that 
are  not  acceptable.  He  is  implementing 
an  emergency  rule  under  section  305(e) 
of  the  Magnuson  Act  that  authorizes  the 
pollock  season  to  start  on  January  15  as 
scheduled,  and  continues  through 
December  31. 1989,  subject  to  other 
management  measiu^s  authorized  under 
50CFRPart675. 

Qassificatioii 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined  that 
this  rule  is  necessary  to  respond  to  cm 
emergency  situation  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law.  This  rule  is 
implemented  for  90  days  under  section 
305(e)  of  the  Magnuson  Act 

llie  Assistant  Admiidstrator  also 
finds  for  good  cause  that  the  reasons 
Justifying  promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  comment  or  to  delay  for 
30  days  its  effective  date,  under 
provisions  of  section  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act  This 
rule  must  be  implemented  as  soon  as 
possible  if  it  is  to  accomplish  its 
intended  effect 

The  National  Marine  Fisheries  Service 
prepared  an  environmental  assessment 
for  this  action  and  concluded  that  no 
significant  impact  on  the  human 
environment  would  result  from  this  rule. 
A  copy  of  this  document  may  be 
obtained  from  the  address  above. 

This  emergency  interim  rule  is  exempt 
from  the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 


section  8(a)(1)  of  that  order.  It  is  being 
reported  to  the  Director  of  the  Office  of 
Management  and  Budget  with  an 
explanation  of  why  it  is  not  possible  to 
follow  the  regular  procedures  of  that 
order. 

This  emergency  interim  rule  is  exempt 
bom  the  requirements  of  the  Regulatory 
Flexibility  Act  because  it  is  issued 
without  opportunity  for  prior  public 
comment 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act 

List  of  Subjects  b  5t  CFR  PM  $7$ 

Fisheries. 

Dated  December  3a  198a 

lamM  W.  BramiaB. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  Part  675  is  amended  as 
follows: 

PART  eZfr-QROUHDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  Part  675 
continues  to  read  as  follows: 

Authority:  16  VS.C.  1801  el  seq. 

iC7&20   (Suspended  in  parti 

2.  From  January  15, 1980  through  April 
15. 1969,  paragraph  (b)(3)  in  {  675.20  is 
suspended  and  a  new  i  675.23  is  added 
to  read  as  follows: 


{678.23 

Directed  fitting  for  pollock  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  is  authorized  from 
January  15  through  December  31.  subject 
to  other  provisions  of  this  Part 

(FR  Doc  80-230  Filed  1-3-80:  £10  piii| 
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USDA:  Room  646;  Federal  Boflding.  6505 
Belcmt  Rd..  HyattsvHle:  MD  20782: 301- 
436-5140. 


DEPARTMENT  OF  AOmCULTURE 


AniniM  I 
S«rvlc« 


tCFR  Parte  14S  Mi  U7 

( Docket  Nat»-ll0I 


aocncy:  Animal  and  Ftant  Health 
Inspection  Service.  USDA. 
action:  Propoaednila. 


r.  The  National  I 
ImproveiMBt  Plan  (raltid  to  I 
the  Plan)  is«  fadard  ■te<flB*M>y 
voluntaiy  program  for  the  improveaMot 
of  poultry  breeding  stock  and  hatcfaery 
products.  This  goal  is  achieved  primarily 
through  the  prevention  and  control  of 
certain  paaltry  diaaaaaa.  Waycopoaato 
expand  the  Plan  to  indada  a  nawr  "US. 
Sanitation  Monitored.  Turkeys"  program 
for  redactag  SaiMawlla  lavaia  ia  tanwy 
flocks  and  prodada.  We  aka  paopaaa  to 
amend  certain  provisioaa  of  Parta  14i 
and  147  in  order  to  increase 
effectiveness  cf  dM  Plaal'a  aHOiterteg 
and  teating  procadurea.  and  to  keep  Ike 
Plan  current  with  the  lateat 
improvementj  in  poultry  ititfat* 
technology. 

DATC  Consideration  will  be  given  only 
to  comments  postmarked  or  Moaivedaa 
or  before  Febniary  S.  It8a 
AOONCSft  Send  an  original  and  two 
copiea  of  written  ooauDent*  to 
Reiyalatory  Analysis  and  Deweiopmeal 
APHIS,  USDA.  Room  866.  Federal 
Building.  6505  Belcrest  Rd..  Hyattsvilla. 
MD  20782.  Please  state  that  your 
comments  refer  to  Docket  Number  86- 
110.  Comments  received  may  be 
inspected  at  USDA.  14th  and 
Independence  Ave..  SW..  Room  1141- 
South  Bldg..  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
holidays. 
POM  FURTHCn  INFONMATKM  CONTACT: 

Dr.  L  L  Peterson;  Sheep,  Goat  Equine, 
and  Poultry  Diseases  Staff:  VS;  APHIS; 


Backgrouad 

The  Natiooal  Poultry  Improvement 
Plan  {raferred  to  balow  aa  the  Flan)  i»  a 
cooperative  federal-state-industry 
mechaOfilsm  for  controlling  poultry 
diseases  by  identifying  states.  Hocks, 
hatcheries,  and  daalats  that  meet  certain 
disease  control  standards.  Customers 
then  have  the  opportunity  to  purcbaaa 
stock  that  are  tested  "dean"  of  certain 
diseases,  or  that  are  produced  under 
disease-prevention  requizaments. 

The  Plan  cunsntly  consists  of  a 
variety  of  programs  to  prevaat  and 
contrtd  egg-transmitted,  hatchery- 
disseminated  poultry  diseasaa. 
Partidpation  in  all  Flan  prograas  ia 
voluntaiy.  Hoaravar.  ilocha,  hatrhariaa. 
and  dealecs  nuiat  qualify  mm  "IL& 
Pullorum-Typboid  deaa"  tialara 
partidpatiiig  in  any  athar  Ptoa  pragnm. 

The  regulations  far  this  voluntory 
program  are  oontained  ia  9  CFS  Parta 
145  and  147  (referred  to  beiaw  m  "tha 
regulatioas").  Thasa  pioTiaaona  are 
amended  from  tkaa  to  tiaa  ta 
incojporata  oew  adeottfic  inSamatea 
and  technologias  within  tha  Man.  Tha 
amen^aaota  ihat  we  sm  carrently 
proposiqa  induda  proviaiooa  to: 

1.  KstabMah  a  new  "11.8.  Saaitatiea 
Monitored.  TWkeys"  prop«m  and 
emblem  for  tinkay  flocks  and  | 

2.  Requin  aaoual  aaEaioiaattaB.  bgr 
State  Inspect ora.  of  all  records 
pertaining  to  flocks  maJBtaiaad 
primarily  for  production  of  i 

3.  Lower  the  aainimaa  age  at  which 
turkeys  can  be  blood  taatad. 

4.  rhaage  certain  ptsooBdaraa  for 
blood  testing  fiodu  and  individual  birds 
for  poUaram-typtieid. 

5.  Expand  and  improve  the  sanitHtion 
and  flock  managpmpnt  reqiriremaata  of 
the  "US.  Sanitafina  Monitored" 
prognam  for  agg-type  dtiokpn  breeding 
flocks. 

6.  Authorize  egg  yolk  testing  as  an 
alternative  method  of  monitoring  certain 
multiplier  breeding  flocks  dassifled  as 
"U.S.  M.  Callisepticum  Clean." 

7.  Expand  procedures  used  to 
determine  if  a  flock  is  infected  with  the 
Mycoplasma  organism  for  which  it  was 
tested. 

8.  Disclaim  liability  for  failure,  on  the 
part  of  usera.  to  adhere  to  Occupational 


Safety  and  Health  Administration 
(OSHA)  standards  for  formaldehyde 
fumigation. 

Our  proposed  amendments  are 
consistent  with  recommendations 
approved  by  the  voting  delegates  to  the 
June  1966  and  1968  meetings  of  the 
Biennial  National  Han  Conferences. 
Partidpants  at  these  meetings 
repreaented  flockownars.  breeders, 
hatcherymea  and  Ofiidal  State 
Agend^  bom  all  cooperating  statea. 

Peflaittaus 

We  propeae  to  add  definitians  for  the 
following  tenns  to  1 145.1:  Exposed.  fUdI 
sample,  infected  flock,  aaedlay.  reactor, 
pragram.  and  sucoeadiag  fkKk. 

Section  14S.W 

Sectkn  14&.10  Uata  ^  I 
and  illuatcativa  daaigaa  aaad  to 
TJiraiyialT  flodca.  produda.  and  stataa 
that  have  qualiiad  iar  cartata  official 
Plan  programs  under  roquiwmpats 
specified  in  Subparta  B  thsaqgh  £.  We 
propose  to  add  a  new  pangraph  fk)  to 
i  U5.ia  coQtainii^  an  ilhMlraliva 
design  and  terminology  Ear  the  | 
"US.  SaoHatian  Maailarad.  Tockqrs" 
proyam  (see  the  diaoiaaian  aader 
suyaaad  Sectnn  M&i3^  for  detaib 
regaidtog  the  qoahficatian  ] 
and  reqairsDneiits  for  this  ] 
Plan  prograa). 

Section  145.Jt 

Section  14&.12  contains  criteria  for  tha 
inspection  af  partictpattog  faatchartos 
and  flocka.  As  now  written,  this 
section's  pasagraph  (b)  raqoiraa  that  at 
least  IS  percaal  of  tha  tndapandwnt  and 
BfTlliHtad  flocks  of  each  hatafaary  be 
inspeded  annually.  We  hove  found, 
however,  that  many  of  the  flocks  that 
are  inspected  are  dBtenaiaed  to  be 
disease-free.  Hiese  i 
inspections  waste  state  i 
Further,  any  unwarranted  vistt  to  a  flock 
endangers  the  owner's  btoeecurity 
program. 

As  a  means  of  eliminating 
unnecessary  inspections,  we  propose  to 
require  that  State  Inspectors  conduct  an 
annual  examination  of  all  records 
pertaining  to  all  independent  and 
affiliated  flocks  maintained  primarily  for 
production  of  hatching  eggs.  An  on-site 
inspection  would  be  conducted  only  if  a 
State  Inspector  found,  during  his/her 
examination  of  records,  that  a  breach  of 
sanitation,  blood  testing,  or  other  Plan 
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requirements  had  occurred  at  a  premises 
or  within  a  flock. 

Section  145.14  Blood  Testa 

Minimum  ages  for  the  taking  of  blood 
,  samples  from  various  types  of  poultry 
are  currently  specified  in  §S  145.14(a)(4); 
145.23(c)(l)(i).  (c)(l)(ii).  (e)(l){i).  and 
(3)(l)(ii):  145.33(c)(l)(i),  (c)(l)(ii).  (e)(l)(i), 
and  (e)(l)(ii);  145.43(c)(1),  (d)(l)(i).  (e)(1), 
and  (e)(3);  and  145.53(c)(l)(i)  and  (ii).  For 
purposes  of  darity,  we  propose  to  delete 
all  of  these  references  and,  instead, 
place  minimum  age  requirements  for 
blood  testing  within  the  introductory 
paragraph  to  §  145.14. 

A  minimum  age  limit  is  necessary 
because  newly  hatched  poultry  does  not 
have  sufficient  antibodies  for  reliable 
detection,  through  blood  testing,  of  the 
diseases  covered  by  the  Plan.  Chickens 
develop  suffident  antibodies  when  they 
are  more  than  4  months  of  age:  game 
birds  develop  them  upon  reaching 
sexual  maturity  or  more  than  4  months 
of  age,  whichever  comes  first 

When  the  minimum  age,  limit  was 
established,  it  was  thought  that  blood 
testing  of  turkeys  would  be  more 
reliable  if  the  birds  were  4  months  of 
age  or  older.  However,  after  consulting 
with  turkey  industry  experts,  we  have 
concluded  that  turkeys  that  are  more 
than  12  weeks  old  will  have  built  up 
sufficient  antibodies  for  reliable  blood 
testing.  We  propose,  therefore,  to 
change  the  minimimi  age  for  taking 
blood  samples  from  turiceys,  from  the 
current  "more  than  4  months  of  age,"  to 
"more  than  12  weeks  of  age." 

Section  145.14  Minimum  Representative 
Testing  Sample 

The  introductory  paragraph  to 
§  145.14  ciurently  doses  with  the 
sentence: 

For  those  programs  where  a  sample  of  the 
poultry  may  be  tested  in  lieu  of  the  entire 
flock,  the  poultry  tested  shall  be  a 
representative  sample  drawn  from  all  pens  or 
units  of  the  flock. 

The  term  "representative  sample"  is 
currently  not  defined  in  the  regulations. 
Thus,  a  60-bird  representative  sample 
could  be  two  houses  containing  the  flock 
and  yielding  30  birds  each,  or  ten  houses 
yielding  just  6  birds  each.  In  the  latter 
instance,  a  limited  infection  might  easily 
be  missed.  A  similar  problem  exists  with 
respect  to  the  terms  "pens"  and  "units," 
which  are  also  vague  and  lack 
nationally  recognized  industry 
definitions. 

We  propose  to  require  a  minimum 
representative  sample  of  30  birds  per 
house,  with  at  least  1  bird  taken  from  all 
pens  and  units  in  the  house.  (The  term 
"house,"  is  used  throughout  the  poultry 
industry  to  denote  a  structure,  enclosed 


by  walls  and  a  roof,  in  which  poultry  are 
raised.)  All  the  birds  would  be  tested  in 
houses  containing  fewer  than  30  birds. 

Experimental  statistical  survey 
studies  have  established  that  samples^^X 
30  birds  per  house  will  provide  a  high 
probability  of  detecting  low  levels  of 
infection  in  podtry  flocks.  For  instance, 
probability  studies  reported  by  Dr.  V. 
Seal.  Jr.',  showed  that  sampling  at  this 
level  will  provide  a  95-percent 
probability  of  detecting  a  10-percent 
infection  (e.g.  100  infected  birds  in  a 
1,000-bird  flock). 

Section  145.14  Salmonella 

Current  S  145.1  defines  the  term 
"Salmonella"  as  "any  bacteria  belonging 
to  the  genus  Salmonella,  induding  the 
arizona  group"  (which  causes  serious 
illness  in  turkeys  and  which  was.  until 
recently,  considered  to  be  distinct  from 
Salmonella).  Thus,  the  current  use  of 
"Salmonella"  throughout  most  of 
{  145.14(a)  implies  that  blood  testing  is 
carried  out  under  the  Plan  for  all 
diseases  casued  by  all  spedes  of 
Salmonella.  In  actuality,  however,  the 
only  Salmonella  dassification  under  the 
Plan  is  puUorum-typhoid. 

We  are,  therefore,  proposing  to 
substitute  the  term  "pullorum-typhoid" 
for  "Salmonella" — in  the  current 
heading  and  in  paragraphs  (3),  (7),  and 
(9)  of  §  145.14(a)— where  the  latter  is 
used  to  refer  to  diseases  caused  by 
Salmonella.  The  term  '*pullorum- 
typhoid"  is  used  throu^out  the  poultry 
industry  since  pullorum  and  typhoid 
diseases  share  common  antigens  (e.g.- 
any  substance  capable  of  including  a 
specific  immune  response),  which  are 
used  for  disease  testing  and 
identification.  Ciurent  S  147.5  contains 
puUorum-typhoid  testing  procedures, 
while  provisions  of  the  "U.S.  Pullorum- 
Typhoid  Clean"  dassification  are 
specified  in  current  %%  145.10(b), 
145.23(b).  145.33(b),  145.43(b),  and 
145.53(b). 

We  are  not  proposing  to  change 
"Salmonella  organisms"  in  current 
paragraphs  (9)  and  (10)  of  §  145.14(a), 
because  the  use  of  the  term  in  these 
paragraphs  is  scientifically  accivate. 

Section  145.14(a)(1) 

Official  blood  tests,  approved  for  use 
in  detecting  pullorum-typhoid  in  various 
classes  of  poultry,  are  listed  in 
S  145.14(a)(1).  This  list  currently  consists 
of  the  standard  tube  agglutination, 
microagglutination,  rapid  serum,  and 
stained  antigen,  rapid  whole-blood  tests. 


Research  conducted  at  the  Animal 
and  Plant  Health  Inspection  Service's 
Diagnostic  Bacteriology  Laboratory  at 
Ames,  LA,*  demonstrated  that  the 
enzyme-labeled  immunosorbent  assay 
(ELISA)  test  also  «erves  as  an  effective 
means  of  detecting  pullorum-typhoid 
diseases  in  poultry  flocks.  We  propose, 
therefore,  to  add  the  EUSA  test  to  the 
list  of  official  blood  tests  for  all  classes 
of  poultry.  We  also  propose  to  reference 
current  footnote  1  of  this  section 
(renumbered  as  footnote  3  under  our 
proposal),  which  provides  information 
on  publications  containing  accepted 
ELISA  test  procedures. 

Section  145.14(a)(5) 

The  last  three  sentences  in  current 
i  145.14(a)(5)  state: 

When  reactors  are  found  in  any  flock,  or  S. 
pullorum  or  S.  gallinanmi  isolations  are  made 
from  l>aby  poultry  or  fluff  samples,  the  flock 
may  qualify  for  participation  with  two 
consecutive  ofTicial  negative  tests. 
Qualirication  of  this  flocli.  or  any  other  flock 
on  the  same  premises  during  the  next  12 
months,  shall  be  based  on  the  testing  of  all 
birds.  Such  testing  shall  be  conducted  by  or 
directly  supervised  by  a  State  Inspector. 

Under  our  proposal  these  sentences 
would  be  deleted  from  {  145.14(a)(5)  and 
the  requirements  they  contain 
transferred  to  a  proposed  new 
paragraph  to  be  numbered  §  145.14(a)(6). 
Current  paragraphs  (6)  through  (10)  of 
%  145.14(a)  would  then  be  renumbered 
as  (7)  through  (11),  respectively.  In 
addition  to  this  restructuring  our 
proposal  would; 

1.  Replace  the  phrase  "any  other  flock 
on  the  same  premises,"  as  used  in  the 
three  sentences  shown  above,  with 
"succeeding  flocks."  The  latter  is 
defined  in  this  proposal  as  flocks 
brought  onto  a  premises  during  the  12 
months  following  the  removal  of  an 
infected  flock.  This  amendment  is 
proposed  for  the  purpose  of  clarity  and 
does  not  change  the  meaning  of  the 
provision. 

2.  Replace  vague  references  to 
required  "tests"  and  "testing"  in  the 
three  sentences  shown  above,  with  a 
specific  requirement  for  an  official  blood 
test  named  in  paragraph  (a)(1)  of 

§  145.14.  This  amendment  is  also 
proposed  for  the  purpose  of  clarity  and 
does  not  change  the  meaning  of  the 
provision. 

3.  Authorize  qualification  of  a 
succeeding  flock  for  participation  in  the 
Plan  with  a  single  negative  result  to  an 


'  Oocumerata  concerning  these  probability 
sludiei  may  be  obtained  from  Dr.  V  Beal  |r., 
Animal  Health  S  Depredation  Management 
Systems;  PPD:  APHIS;  USDA;  Room  843;  Federal 
Building;  6505  Betcrett  Road;  Hyattsvillp;  MD  20782. 


•  Document!  concerning  the  QJSA  research  at 
Ames  may  be  obtained  frocn  Dr.  i.  L  i^tenon: 
Sheep.  Coat.  Equine,  and  Poultry  Diseases  Staff;  VS: 
APHIS;  USDA;  Room  848;  Federal  Building:  0505 
Belcrest  Road;  Hyattsville:  MD  20782. 
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official  blood  test  named  in  para^aph 
(a)(1)  of  {  145.14.  Current  provisions 
require  two  consecutive  negative  tests 
to  qualify  a  flock  in  which  a  reactor  has 
been  found.  Since  the  succeeding  flock 
should  not  contain  any  reactors  (if  it 
does,  the  two  test  rule  would  apply),  we 
believe  that  a  single  negative  test  would 
be  sufHcient 

4.  Add  a  provision  requiring  Official 
State  Agencies  to  test  all  birds  on 
premises  exposed  to  birds,  equipment 
supplies,  or  personnel  from  a  primary 
breeding  flock  during  a  period  when  the 
primary  breeding  flock  was  exposed  to 
S.  pul/orum  or  S.  gallinanim.  In 
determining  exposure.  Official  State 
Agencies  would  evaluate  the  probability 
of  contacts  between  the  primary 
breeding  flock  and  (a)  infected  wild 
birds,  (b)  contaminated  feed  or  waste,  or 
(c)  birds,  equipment  supplies,  or 
personnel  from  flocks  infected  with  S. 
pullonim  or  Callinanun. 

We  believe  that  this  new  provision  is 
necessary  because  primary  breeding 
flocks  are  the  source  of  breeding  stock 
for  multiplier  breeding  flocks,  which  in 
tiun  sufiply  replacements  for  meat  and 
egg  flocks.  Thus,  an  infection  in  a 
primary  breeding  flock  has  the 
capability  to  quickly  spread  into  all 
facets  of  the  poultry  industry. 

Section  J45.14fa)f9) 

All  flocks  participating  in  Plan 
programs  are  blood  testeid  for  pullonun- 
typhoid.  Since  false  reactions  are 
common,  positive  blood  tests  must  be 
validated.  Under  current  8  145.14(a)(8). 
validation  is  by  autopsy  and 
bacteriological  examination  of  reactors 
at  a  laboratory  "designated  by  the 
Official  State  Agency  for  bacteriological 
examination."  This  provision  has  been 
redesignated  as  1 145.14(a)(9]  in  our 
proposal.  For  purposes  of  simplicity,  our 
proposal  requires  submission  to  an 
"authorized  laboratory"  (deBned  in 
S  145.1  as  "a  laboratory  designated  by 
an  Official  State  Agency,  subject  to 
review  by  the  Service,  to  perform  the 
blood  testing  and  bacteriological 
examinations  provided  for  in  this  part"). 

Our  proposal  also  establishes  a 
maximum  time  limit — within  10  days 
from  the  date  of  readii^  an  official 
blood  test — for  submission  of  these 
reactors  to  the  authorized  laboratory, 
Pullorum-typhoid  organisms  may  not 
remain  viable  and,  therefore,  not  be 
detectable,  if  too  much  time  passes 
betweea  the  iiHtial  Mood  test  and  the 
subseqeoBt  bacteriological  examination. 
We  are  not  aware  of  any  research  that 
would  eaUbiisfa  a  tuneframe  for 
bacteriological  examination  or  retesting. 
llowevei.  based  on  the  experiences  of 
U.S.  Oepertmeat  ef  AsricHllute 


laboratory  scientists,  we  believe  that  the 
proposed  10-day-period  would  assure 
recovery  of  the  puilonim-typhoid 
organisms. 

We  further  proposed  to  provide  two 
additional  options  for  validating  positive 
pullonmi-typhoid  blood  tests:  (1) 
Retesting  dw  serum  specimen  that 
produced  the  positive  reaction,  and  (2) 
retesting  reactors  using  an  official 
supplemental  blood  test.  These  options 
will  allow  initial  blood  test  results  to  be 
either  validated  or  identified  as  false 
reactions  without  necessitating  the 
slaughter  of  reactors. 

Serum  testing  would  utilize  a  sample 
that  has  been  diluted  40  or  50  times  from 
the  original  specimen.  A  false  reaction 
to  the  full-strength  specimen  will  differ 
significanUy  from  the  result  produced 
when  the  dMuled  specimen  is  tested.  If 
the  reaction  to  the  retest  is  positive  at 
the  specified  dilutions,  the  reactor  and 
flock  would  be  bacteriologically 
examined  or  retested  using  an  official 
blood  test 

The  most  time  consuming  option 
would  be  to  conduct  new  blood  tests.  To 
prevent  disease  spread  during  the 
testing  period,  the  flock  would  have  to 
be  maintained  under  a  security  system 
specified  or  approved  by  the  Official 
State  Agency.*  If  the  retest  is  positive, 
the  reactors  and  flock  would  be 
bacteriologically  examined. 

Under  our  proposal,  the  Official  State 
Agency  would  select  the  option  to  be 
used  in  each  circumstance,  based  on  a 
cost-benefits  analysis  involving 
evaluation  of  such  factors  as:  Ratio  of 
reactors-to-total  birds,  the  vaKie  of  the 
reactors  and  flocks  at  risk,  the  necessity 
for  preserving  birds  from  scarce  genetic 
lines,  the  frequency  and  ratio  of  false 
reactions  during  recent  blood  testing, 
the  need  for  a  quick  determinatian  of 
disease  existence,  and  the  cost  for  each 
retesting  option  versus  the  total 
availability  of  funds  (when  the  state 
provides  retesting  subsidies). 

Paragraph  fbM2XtiiJ  ofSectiotu  14S.23, 
145.33. 145.43.  and  146.53 

Participants  in  the  "U.S.  Pullorun- 
Typhoid  Clean"  program  have  flocks 
that  have  tested  negative,  or  that  are 
derived  from  flocks  that  have  tested 
negative,  for  pullorum-typhoid.  The 
program's  procedores  for  qoalifyTng 


*  "Hie  Mcurity  *7>teiii  would  conaut  of 
procedure*  for  (•)  (Mtattag  kvfloek  to  pr«T«ai 
oroee-oofltwBtestiBS  wMb  oBMvbSirii.  o^vifMHt.  v 

■od  workers  cominf  in  contact  wMh  (be  (kxfc  (c| 
restricting  the  tnovement  of  live  birds.  tnudw.ti. 
eqaipaient  tmd  Mtppiiaa  fran  ttie  puMuises;  maA{iH 
teMrietiag  acoBW  !•  liM  iMk.  kidNMnl  Mcwitjr 
systema  wjU.dlflarril^My4lif«a4iagtipaa  aadi 
faclwa  aa  the  psairiHMjr  af -« 
mAmmfkifmkal  layol  M^m  i 


multiplier  breeding  flocks,  composed  of 
progeny  of  a  primary  breeding  flock  that 
is  intended  solely  for  the  production  of 
multipher  breeding  flocks,  are  contained 
in  current  paragraph  (b)(2)(iii)  of 
S8  145.23. 145.33, 145.43,  and  145.53.  This 
paragraph  requires  that  all  flocks,  for 
which  qualification  is  sought  either  be 
blood  tested  or  bacteriologically 
examined  and  monitored. 

The  current  bacteriological 
examination/monitoring  program 
involves  bacteriological  examinations  of 
10-day  chick  mortality  and  down  shed 
by  chicks  in  the  hatcher.  The  current 
blood  testing  requirements  are:  (a)  A 
sample  comprised  of  at  least  25  percent 
of  the  birds  in  the  flock  has  been 
officially  blood  tested  with  no  r^dctors; 
(b)  the  percentage  of  the  flock  included 
in  the  sample  may  be  reduced  by  5 
percentage  points  following  each  year  in 
which  there  is  no  evidence  of  infection 
on  the  premises  until  the  required 
percentage  is  reduced  to  zero:  and  (c) 
the  sample  shall  include  at  least  500 
birds  the  Brst  year,  400  the  second  year. 
300  the  third  year.  200  the  fourth  year, 
and  100  the  fifth  year. 

During  the  neariy  two  decades  since 
these  provisions  were  added  to  the 
regulations,  conditions  have  changed 
significantly  writhin  the  poultry  industry. 
Today,  virtually  all  new  multiplier 
breeding  flocks,  and  breeding  flocks 
composed  of  progeny  of  a  primary 
breeding  flock  that  is  intended  solely  for 
the  production  of  multiplier  breeding 
flocks,  originate  from  "U.S.  Pullorum- 
Typhoid  Clean"  breeding  flocks,  or  from 
flocks  that  meet  equivalent  requirements 
under  the  supervision  of  an  Official 
State  Agency.  Our  experience,  compiled 
during  years  of  monitoring  qualified  and 
unqualified  flocks,  is  that  flocks  that 
originate  irom  "U.S.  Pullorum-Typhoid 
Clean"  or  equivalent  flocks  can  be 
safely  qualified  for  participation  in  the 
"U.S.  Pullorum-Typhoid  Clean"  program, 
without  blood  testing  or  bacteriological 
examination/monitoring,  provided  no 
exposure  to  pullomm-typhoid  has 
occurred. 

Under  our  proposal,  the 
bacteriological  monitoring  requirement 
would  be  deleted.  Potiltrymen  seeking 
program  qualification  would  not  have  to 
blood  test  a  flock  located  on  premises 
where  either  no  poultry  or  a  flock  not 
classified  as  "U.S.  Puilomm-Tjrphoid 
Clean"  was  located  during  the  previous 
12  months,  unless  the  Official  State 
Agency  determines  that  eiqrasure  to 
puUomm-typhoid  occurred.  When  a 
candidate  flodc  has  been  exposed,  an 
Authorized  Agent  would  blood  test  up  to 
300  birds.  In  making  determinatioRS  of 
exposure — and  of  how  may  birds  would 
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be  blood  tested — Ute  Official  State 
Agency  would  evaluate:  (a)  The  results 
of  any  blood  tests,  described  in 
(  145.14(a)(1).  that  were  performed  on 
an  unclassified  flock  located  on  the 
premises  during  the  previous  year,  (b) 
the  origins  of  the  unclassified  flock,  and 
(c)  the  probability  of  contacts  between 
the  flock  for  which  qualification  is  being 
sought  and  infected  wild  birds, 
contaminated  feed  or  waste,  or  birds, 
equipment  supphes.  or  persons  fit)m  or 
exposed  to  flocks  infected  with 
pullorum-typhoid. 

Section  145.23(d) 

Section  145.23  contains  qualification 
procedures  and  requirements  for  various 
official  Plan  programs  for  egg-type 
chicken  breeding  flocks  and  products. 
Paragraph  (d)  of  this  section  contains 
provisions  for  the  "U.S.  Sanitation 
Monitored"  program,  which  is  designed 
to  prevent  and  control  Salmonellosis  in 
the  egg-type  chicken  breeding-hatching 
industry.  We  are  proposing  to  amend 
paragraph  (d)  as  follows: 

1.  Paragraph  (d)(l)(i)  currenUy 
requires  that  flocks  originate  bom  a 
source  where  "sanitation  and 
management  practices,  as  outlined  in 
1 145.23(d)(1)"  are  conducted.  In  fact  a 
source  flock  that  meets  this  requirement 
is  a  "U.S.  Sanitation  Monitored"  flock. 
Therefore,  for  purposes  of  simplification 
and  clarity,  we  propose  to  replace  the 
current  language  with  a  specific 
requirement  that  the  flock  originate  from 
a  "MS.  Sanitation  Monitored"  flock. 

Many  flock  owners,  who  are  not  Plan 
participants,  utilize  good  sanitation  and 
management  practices.  Under  our 
proposal,  a  flock  that  did  not  originate 
from  a  "U.S.  Sanitation  Monitored"  flock 
would  be  eligible  to  quaUfy  for  the 
program  if: 

*  *  *  the  meconiuni  from  tiie  chick  boxes  and 
a  sample  of  the  diicks  that  died  within  7  days 
after  l)irth  *  are  examined  l>acteriologicaUy 
for  Salmonella  at  an  authorized  laboratory. 
Cultures  from  positive  samples  shall  be 
se  retyped. 

"Meconium"  is  the  fecal  matter 
collected  by  sexors  or  initially  voided 
by  newly  hatched  poultry.  Any 
Salmonella  that  were  present  in  the  egg 
should  also  be  in  the  meconiimi. 
"Serotyping"  is  the  process  of 


*  Tl>e  number  of  dead  chicks  to  be  sampled  would 
be  determined  by  the  Official  Slate  Agency,  baaed 
on  the  size  of  the  flock,  the  rate  of  mortabty  within 
the  flock,  and  the  total  number  of  dead  chicks.  We 
are  not  aware  of  any  research  estabhshing 
timeframes  for  bactenological  examination  of  dead 
chicks  for  Salmonella.  To  be  effective,  however,  the 
examiruitions  must  be  performed  while  Sahnonella 
organisms  are  viable.  The  7-day  limitation  is  used 
by  United  States  Department  of  Agriculture 
laboratory  acientiau  and  had  proved  successful  in 
this  rcgaid. 


determining  the  exact  antigenic  identity 
of  a  specific  organism  fix>m  the  roughly 
2.000  Salmonella  known  to  exist. 

2.  In  the  recent  past  contaminated 
feed  has  been  a  significant  source  of 
Salmonella  outbreaks.  Current 
paragraph  (d)  recommends  that  flock 
owners  should  only  use  feed  that  has 
been  produced  by  a  certain 
manufacturing  process,  under 
temperatures  that  will  destroy 
Salmonella.  To  further  reduce  the 
incidence  of  Salmonella  organisms  in 
feed,  we  propose  to  change  this 
recommendation  to  a  requirement  and 
to  add  additional  provisions  to  further 
minimize  post-manufacture 
recontamination. 

Current  paragraph  (d)  recommends 
using  only  feed  manufactured  in  pellet 
form,  or  in  pellets  that  are  then 
crumbled  into  smaller  pieces.  Our 
proposal  specifies  that  the  pellets  shall 
either  be  devoid  of  animal  protein,  or 
contain  animal  protein  products 
produced  under  the  Animal  Protein 
Products  Indusb^  (An>I)/Education 
Salmonella  Reduction  Program. 
Salmonella  organisms  are  much  less 
prevalent  in  f<^  that  does  not  contain 
animal  protein,  and  the  APPI  program 
includes  manufacturing  safeguards  to 
prevent  post-manufacture 
recontaminatioiL* 

Current  paragraph  (d)  recommends 
subjecting  feed  to  temperatures  of  190 
degrees  F.  os  above  during  the  pellet 
manufacturing  process.  However,  either 
time  or  pressure  can  be  factored  in  to 
destroy  Salmonella  at  lower 
temperatures.  Under  our  proposal,  feed 
woiild  be  subjected  to  a  temperature  of 
190  degrees  F.  or  above,  165  degrees  F. 
for  at  least  20  minutes,  or  184  degrees  F. 
and  70  lbs.  of  pressure  during  the  pellet 
manufacturing  process.* 

Salmonella  organisms  are  not 
destroyed  during  the  manufacture  of 
mash  (a  combination  of  grain  and 
protein/vitamin  supplements  gromid 
into  small  particles)  feeds.  But  although 
not  as  safe  as  pellet  or  crumbled  feed, 
mash  is  substantially  less  expensive. 
Our  proposal  allows  use  of  mash  feeds 
because  many  flock  owners  could  not 
afford  to  participate  in  the  voluntary 
"US.  Sanitation  Monitored"  program  if 
use  of  mash  feeds  were  prohibited.  This 


'  Documents  concerning  the  APPI/Education 
Salmonella  Reduction  Program  may  be  obtained 
from  Dr.  I.  L  Peterson:  Sheep.  Goat.  Equine,  and 
Poulty  Diseases  Suff;  VA;  APtfIS;  USDA  Room 
848.  Federal  Building:  eaO&  Belcrest  Road 
MyatUville.  MD  20782. 

*  Documents  concerning  time,  temperature,  and 
pressure  reijuirements  for  the  pellet  manufacturing 
process  may  be  obtamed  by  writing  Dr.  I.  L 
Peterson;  Sheep.  Coat  Equine,  and  Poultry  Diseases 
Staff:  VS:  APHIS;  USDA:  Room  848.  Federal 
Building:  650S  Belcrest  Road:  Hyaltsville:  K4D  207S2. 


is  because  feed  expenditures  account  for 
as  much  as  70  percent  of  a  flock  owner's 
production  costs.  If  a  flock  owner  uses 
mash  feed,  we  prefer  for  him/her  to 
remain  a  participant  in  the  "U.S. 
Sanitation  Monitored"  program,  since 
the  program's  other  required  sanitation 
and  management  practices  may 
compensate  for  the  failure  to  use  only 
pellet  feeds.  We  are.  however,  proposing 
to  minimize  the  hazard  from  mash  by 
restricting  use  of  mash  feeds  to  only 
mash  that  is  either  devoid  of  animal 
protein,  or  that  contains  only  animal 
protein  products  processed  in  a  pelleting 
mill  to  destroy  Salmonella. 

3.  The  illustrative  "US.  Sanitation 
Monitored  "  design  (see  current 
S  145.10(d).  figure  5)  is  used  by  the 
breeding-hatching  industry  as  proof  that 
hatching  eggs  and  newly  hatched  chicks 
were  produced  by  a  flock  maintained 
imder  certain  sanitation  and 
management  practices  to  reduce  the 
incidence  of  Salmonella.  We  believe, 
however,  that  the  current  "U.S. 
Sanitation  Monitored"  program  is 
flawed  in  that  it  does  not  contain 
provisions  for  detecting  group  D 
Salmonella  in  flocks  that  have  qualified, 
or  are  qualifying,  for  this  classification. 
At  least  one  of  the  Salmonella 
organisms  belonging  to  this  group  can  be 
transmitted  from  an  infected  bird  to  its 
egg,  and  then  on  to  the  resulting  chick. 

Under  our  proposal  blood  and 
environmental  samples  would  be 
collected  from  the  flock  and  examined 
for  group  D  salmonella  at  an  authorized 
laboratory,  using  bacteriological  and 
serological  procedures  described  in 
current  {$  147.11  and  147.12  of  dtis 
chapter.  Cultures  from  positive  samples 
would  be  serotyped  to  determine  the 
antigenic  identity  of  the  specific 
organism  involved  (roughly  2.000 
different  Salmonella  are  known  to  esist). 

Chickens  are  blood  tested  when  the 
flock  is  more  than  4  months  of  age  (see 
the  discussion  imder  subhead  Section 
145.14;  Blood  Tests).  Environmental 
samples  should  be  collected  at  the  same 
time  because  blood  tests  will  ik>t  reveal 
if  a  Salmonella  organism,  which  has  not 
yet  infected  any  birds  within  the  flock, 
is  nevertheless  in  the  flock's 
environment.  Also,  a  bird  may  be 
infected,  but  not  producing  serologic 
reactions  when  a  blood  test  is 
conducted. 

We  are  proposing  that  300  of  the  birds 
in  the  flock  would  be  blood  sampled  and 
that  all  birds  with  positive  or 
inconclusive  reactions,  up  to  a 
maximimi  of  25  birds  would  be 
submitted  to  an  authorized  labor-itory 
for  examination.  We  are  not  aware  of 
any  research  establishing  a  sample  size 
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for  chickens  blood  tested,  or  reactors 
examined,  for  group  D  Salmonella.  Our 
proposed  limits  of  300  birds  and  25 
reactors  have  proven  effective  when 
used  by  United  States  Department  of 
Agriculture  scientists  conducting  similar 
tests  for  other  salmonellas.  For  this 
reason,  we  believe  that  this  sampling 
pattern  would  also  prove  effective  in 
testing  for  group  D  Salmonella. 

4.  Paragraph  (d)  currently 
recommends  that  Official  State 
Agencies  apply  two  monitoring 
procedures  to  determine  the  status  and 
effectiveness  of  each  flock's  sanitation 
practices.  We  believe  that  monitoring  is 
important  enough  to  be  made  a 
requirement,  but  also  beheve  that  the 
currently  recommended  monitoring 
procedures  should  be  amended. 

The  first  of  the  current  procedures 
involves  cultiiring  the  surface  of  cased 
eggs  for  fecal  contaminating  organisms. 
This  procedure  is  unnecessary,  and  we 
propose  to  delete  it  because  current 
regulations  already  provide  for  the 
sanitizing  of  hatching  eggs. 

The  second  procedure  involves 
periodic  cultiuiing  of  dead-in-shell  eggs, 
a  large  category  that  includes:  (a)  Eggs 
in  which  a  recognizable  chick  was 
formed,  but  did  not  hatch:  (b)  eggs  that 
were  cracked,  allowing  entry  of  outside 
organisms:  and  (c)  eggs,  known  as  dead 
germ  eggs,  in  which  the  yolk  has  not 
been  completely  brought  into  the 
embryo's  body.  We  propose  to  require  a 
monthly  bacteriological  examination  of 
a  minimum  of  30  dead  germ  eggs.''  since 
these  eggs  are  easier  and  more  reliable 
to  culture  than  cracked  eggs  or  those 
with  more  developed  embryos. 

5.  Several  university  and  industry 
studies  *  have  revealed  that  at  least  one 
strain  of  Salmonella  enteritidis  can  be 
transmitted  from  an  infected  bird  to  its 
egg.  and  then  on  to  the  resulting  chick. 
To  ensure  that  products  sold  under  the 
"U.S.  Sanitation  Monitored" 
classiHcation  are  free  of  Salmonella 
enteritidis  safe  and  wholesome,  we 
propose  to  amend  paragraph  (d]  to 
prohibit  classtRcation  of  a  flock  if  any 
Salmonella  enteritidis  organism  is 
isolated  &om  a  bird  in  a  breeding  flock 
or  dead-germ  egg  culture. 

On  the  other  hand,  our  proposal  will 
permit  classification  when  a  Salmonella 


'  Suttttic*  daiDoiMtntJng  the  effectivMWM  of 
Imting  SO-egg  culturM  may  bs  obtained  from  Or.  L 
L  fttenoo:  Sheep.  Coat  Equine,  and  Poultry 
Diaeaaea  Scaft  VS:  APHIS:  IJSOA.  Room  848: 
Federal  BuUdins:  8006  Beloeel  Road:  HyattaviUe: 
MO  20782. 

*  DooHHnta  concerning  theae  research  ttudiea 
aMy  Iw  oiKalBed  from  Dr.  L  L  Peteraoo:  Sheep. 
Coat  Bqutais.  and  Poultry  Dtaeases  Suff:  VS: 
APHISc  liSOA.  Rooai  848:  Federal  Buildiiv  8908 
Belcrest  Road:  HyattaviUe:  MD  20782. 


enteritidis  organism  is  isolated  from  an 
environmental  sample  collected  from 
the  fiock — if  certain  egg  and  flock 
retesting  procedures  are  followed  and 
no  further  positive  results  are  found. 
This  is  because  environmental 
contamination  can  result  bora  sources 
other  than  the  birds  in  the  flock,  such  as 
an  infected  mouse. 

Section  145.43(c) 

Section  145.43  contains  qualification 
procedures  and  requirements  for  Plan 
programs  for  turkey  flocks  and  products, 
including  "U.S.  M  Gallisepticum  Qean." 
Currently,  flocks  qualify  for 
participation  in  this  program  on  the 
basis  of  negative  blood  tests,  and  no 
subsequent  retesting  is  required.  We 
believe  that  retesting  is  necessary  to 
ensure  the  continued  negative  status  of 
classified  flocks. 

Under  our  proposal  a  minimum  of  30 
samples  from  male  flocks  and  60 
samples  from  female  flocks  *  must  be 
retested  to  retain  a  "M.  Gallisepticum 
Clean"  classification.  Retesting  would 
be  conducted  when  the  flock  is  28-30 
weeks  of  age  in  order  to  reconfirm  its 
disease-free  status  shortly  before  the 
start  of  its  first  egg-laying  cycle. 

Section  145.43(f) 

Section  145.43  contains  qualification 
procedures  and  requirements  for  the 
official  Plan  programs  for  turkey  flocks 
and  products.  Under  our  proposal,  a 
new  paragraph  (f)  would  be  added  to 
S  145.43,  containing  proposed  provisions 
for  a  new  "U.S.  Sanitation  Monitored. 
Turkeys"  program. 

Our  proposal  is  based  on  an  actual 
program  that  has  been  in  effect  in 
Minnesota  for  seven  years.  According  to 
Minnesota  poultry  health  officials,  their 
program  has  proven  to  be  a  practical 
and  effective  program  for  reducing  the 
Salmonella  level  in  Minnesota  turkeys. 

The  proposed  monitoring,  testing,  and 
management  requirements  for  the  new 
Plan  program  include: 

Hatcher)  debris  (dead  germ  hatching 
eggs,  fluff,  and  meconium  collected  by 
sexors),  a  sample  of  the  poults  that  died 
within  10  days  after  birth,  or  both  would 
be:  (a)  Examined  bacteriologically  at  an 
authorized  laboratory  for  Salmonella  as 
part  of  the  qualification  requirements  for 
breeding  flocks  produced  by  primary 


*  Thi*  hat  proven  to  be  an  effective  sample  aize 
when  reteating  for  retention  of  "U^  M.  Meleaghdia 
Clean"  daaaificationa.  Tlie  minimum  aampling 
pattern  of  30  aamplea  from  male  flock*  and  60  from 
female  Oocfca  haa  proven  effective  when  uaed  by 
United  Suiaa  Department  of  Agriculture  laboratory 
•cientiata  conducting  iimilar  teata  for  timilar 
diaeaaea  For  thia  reaaon.  we  believe  that  thia 
tampling  pattern  would  alao  prove  effective  In 
testing  for  M.  Calliaepticum. 


breeders,  and  (b)  culhired  frt>m  poults 
produced  by  hatching  eggs  from  each 
flock  as  a  means  of  evaluating  the 
effectiveness  of  the  proposed  control 
procedures.  The  number  of  dead  poults 
to  be  sampled  would  be  determined  by 
the  Official  State  Agency,  based  on  the 
size  of  the  Hock,  the  rate  of  mortality 
within  the  flock,  and  the  total  number  of 
dead  poults.  We  are  not  aware  of  any 
research  establishing  timefrtunes  for       I 
bacteriological  examination  of  dead        | 
poults  for  Salmonella.  To  be  effective, 
however,  the  examinations  must  be 
performed  while  Salmonella  organisms 
are  viable.  The  10-day  limitation  used 
by  United  States  Department  of 
Agriculture  laboratory  scientists  has 
proven  successful  in  this  regard. 

Feed  for  turkeys  in  the  candidate  breeding 
flock  shall  meet  the  foUo«ving  requirements: 

(i)  All  feed  manufactured  in  pellet  form 
must  have  been  subjected  to  temperatures  of 
190  degrees  F.  or  above.  165  degrees  F.  for  at 
least  20  minutes,  or  184  degrees  F.  and  70  It>s. 
of  pressure  during  the  mantifacturing  process. 

(ii)  Initial  feed  (for  newborn  poiilts  to  2 
weeks  of  age)  shall  l>e  manufactured  in  pellet 
form,  either  with  no  animal  protein  or  with 
animal  protein  products  produced  under  the 
Animal  Protein  Products  Industry /Education 
Salmonella  Reduction  Prof2ram.6 

(iii)  Succeeding  feed  (for  turkeys  2  weeks 
or  older)  shall  t>e  as  deschl>ed  in  (ii)  alwve. 
mash  that  contains  no  animal  protein 
products,  or  mash  that  contains  an  animal 
protein  products  supplement  that  has  been 
manufactured  in  pellet  form  and  crumbled. 

During  its  initial  2  weeks  of  life,  a 
yoimg  turkey  is  especially  vulnerable  to 
Salmonella  infection  and  should  only  be 
fed  pellets  produced  imder  the 
prescribed  conditions,  because 
Salmonella  organisms  are  destroyed 
during  the  manufacture  of  this  type  of 
feed.  By  the  third  week  of  its  life,  the 
young  turkey's  natural  immime  system 
should  be  fully  developed  and  capable 
of  resisting  colonization  by  the  low 
levels  of  Salmonella  that  may  be  found 
in  a  mash  feed.  (See  paragraph  No.  2, 
subhead  Section  145.23(d)  for  a  more 
detailed  discussion  of  pellet  and  mash 
feeds.) 

Owners  of  flocks  found  infected  with  a 
paratyphoid  Salmonella  may  vaccinate  these 
flocks  with  an  autogenous  bacterin  with  a 
potentiating  agent. 

This  provision  would  permit  use  of  a 
vaccine  that  contains  a  killed 
Salmonella  and  an  agent  that  produces  a 
slow,  sustained  release  to  stimulate 
increased  immunity.  This  type  of 
vaccine  is  cultured  from  Salmonella 
already  present  in  the  flock,  with  lab 
work  and  preparation  often  performed 
entirely  intra-state.  We  propose, 
therefore,  to  footnote  this  provision  to 


.^. 
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inform  flock  owners  that  preparation 
and  use  of  this  type  of  vaccine  may  be 
regulated  by  State  and  Federal  statutes. 

Environmental  samples  shall  be  taken  by 
an  Authorized  Agent,  as  described  in  \  147.12 
*  *  *  *  and  examined  bacteriologically  at  an 
authorized  laboratory  for  Salmonella. 

Flock  owners  participating  in  the 
"U.S.  Sanitation  Monitored,  Turkeys  " 
program  are  required  to  comply  with 
good  sanitation  and  management 
practices.  However,  Salmonella 
organisms  may  be  brought  into  a  flock's 
environment  by  wild  birds,  infected 
mice,  unauthorized  visitors,  find  other 
means  that  are  beyond  the  flock  owner's 
control.  Under  our  proposal,  therefore, 
environmental  sampling  would  be 
conducted: 

1.  At  12-20  weeks  of  age,  when 
candidate  flocks  are  blood  tested  for 
qualification  in  the  Plan's  various 
volimtary  programs. 

2.  At  35-50  weeks  of  age  and  from 
each  molted  flock  at  midlay,  to  ensure 
that  the  flock's  environment  continues  to 
be  Salmonella-free. 

3.  After  the  flock  is  removed,  to 
ensure  that  SabnoneUa-free  birds  will 
not  be  placed  in  a  contaminated  laying 
house.  This  is  necessary  because  we 
know  that  at  least  one  Salmonella 
organism  can  be  transmitted  from  an 
infected  bird  throu^  its  egg  to  the  new 
poult. 

Section  145.53(c)(l)(ii)(A) 

Current  { 145.53(c)(l)(ii)(A)  describes 
one  of  two  alternate  testing  procedures 
used  for  retention  of  the  "U.S.  M. 
Galhsepticum  Clean"  classification  for 
waterfowl,  exhibition  poultry,  and  game 
bird  multiplier  breeding  flocks.  This 
requirement  is  for  a  random  sample  of 
serum  from  at  least  2  percent  of  the 
birds  in  the  flock  to  be  tested. 

We  propose  to  revise  the  paragraph  to 
allow  use  of  a  random  sample  of  either 
serum  or  egg  yolk  obtained  from  at  least 
2  percent  of  the  birds.  Egg  yolk  testing  is 
currenUy  listed— in  99  145.23(c)(l)(ii)(C) 
and  145.33(c)(lKii)(C>— as  an  approved 
procedure  for  retention  of  the  "U.S.  M. 
Gallisepticum  Clean"  classification  for 
egg-type  and  meat-type  multiplier 
chicken  breeding  flocks.  Egg  yolk  testing 
should  have  also  been  authorized  for 
waterfowl,  exhibition  poultry,  and  game 
birds,  but  was  inadveiiently  overlooked 
when  the  chicken  flock  uses  were 
approved.  We  now  propose  to  correct 
this  lapse. 

This  change  should  encourage  greater 
participation  from  the  gamebird  segment 
of  the  poultry  industry,  since  it  would 
provide  another  method  for  monitoring 
and  testing  game  bird  flocks,  which  are 
often  difficult  to  test  serologically. 


Greater  participation  should,  in  turn, 
lead  to  reduced  levels  of  Af. 
gallisepticum  exposure,  infection,  and 
spread. 

Section  147.6 

Paragraph  (b)  to  9  147.6  contains 
supplemental  procedures  to  be  used 
when  a  flock  tests  "suspicious"  for 
Mycoplasma  gallisepticum,  M. 
synoviae,  and  M.  meleagridis.  Current 
9  147.e(b](5]  specifies  tiiat  flocks  shall 
be  considered  infected  by  the  Official 
State  Agency  if  HI  (hemagglutination 
inhibition)  titers  of  1:80  or  SPD  (serum 
plate  dilution)  titers  of  1:10  are  found.  A 
"titer  of  1:80"  is  a  positive  reaction  to  a 
solution  that  is  1  part  serum  and  80  parts 
saline. 

We  believe,  however,  that  culturing 
techniques  should  be  used  when  a 
positive  test  is  not  supported  by  clinical 
evidence.  Thus,  under  our  proposal, 
culturing  would  be  required  if  the 
supplemental  tests  are  positive,  but 
active  air  sac  lesions,  sinusitis, 
synovitis,  or  other  clinical  signs  of  a 
respiratory  disease  are  not  evident. 

We  also  propose  to  add  the  enzyme- 
labeled  immunosorbent  assay  (ELISA) 
test  to  §  147.6(b)(5)  as  an  authorized 
supplemental  test  for  mycoplasma.  The 
manufacturer  has  included 
recommended  titers  for  Mycoplasma 
gallisepticum,  M.  synoviae,  and  M. 
meleagridis  in  the  instructions  that 
accompany  every  test.  We  are  not 
aware  of  any  research  establishing  more 
effective  titers  for  these  diseases, 
therefore  we  are  proposing  to  adopt  the 
manufacturer's  recommendations. 

SecUon  147.25 

Section  147.25  describes  authorized 
methods  of  fumigating  hatching  eggs  and 
hatchery  equipment,  including  the  use  of 
formaldehyde  as  a  fumigant.  Due  to 
concerns  over  possible  health  hazards, 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  has  published 
safety  standards  for  formaldehyde  use. 
Our  proposed  amendment  to  the 
introductory  paragraph  of  9 147.25 
would: 

1.  Inform  readers  of  the  regulations  of 
the  existence  of  the  OSHA  standards 
and  of  their  publication  in  the  Dec.  4, 
1987  Federal  Register  (52  FR  46168, 
Docket  Nos.  H-225,  225A,  and  225B). 

2.  Disclaim  any  liability  for  failure  on 
the  part  of  the  user  to  adhere  to  the 
OSHA  standards. 

Miscellaneous 

We  also  propose  to  make  certain 
nonsubstantive  changes  in  the 
regulations  for  the  purposes  of  clarity. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  infonnation 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  SlOO 
million:  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions:  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Plan  is  a  cooperative  federal-state 
program.  Participation  is  voluntary. 
Proposals  to  change  provisions  of  this 
program  are  based  on  recommendations 
of  the  Biennial  National  Plan 
Conference,  which  included 
representatives  of  member  states, 
hatcheries,  dealers,  flock  owners,  and 
breeders.  Plan  participants  requested 
that  we  propose  amendments  to  the 
regulations  to  incorporate  new 
technology  and  information  within  the 
Plan. 

The  amendments  proposed  in  this 
document  should  not  have  a  significant 
economic  impact  on  the  large  number  of 
small  entities  in  the  poultry  industry, 
and  should  not  cause  significant 
changes  in  the  cost  of  producing  or 
buying  poultry  and  poultry  products,  or 
in  the  amount  of  poultry  and  poultry 
products  marketed  because: 

1.  The  proposed  annual  examination 
of  all  records  pertaining  to  flocks 
maintained  primarily  for  production  of 
hatching  eggs  should  enable  official 
State  Agencies  to  identify  more  of  the 
flocks  that  have  incurred  a  possible 
disease  exposure.  This  should  increase 
the  effectiveness  of  the  aimual  on-site 
inspection  program,  but  will  neither 
increase  nor  disease  the  number  of 
inspections  conducted. 

2.  Changing  the  minimum  age  of  blood 
testing  turkeys  would  permit  testing  one 
month  earlier  than  under  current  rules, 
but  will  neither  increase  nor  decrease 
the  number  of  birds  tested  annually. 

3.  Amendments  to  certain  of  the  Plan's 
testing  and  monitoring  procedures  are 
proposed  to  incorporate  new  technology 
and  research  findings.  These  changes 
would  increase  effectiveness  and  permit 
use  of  alternative  tests  and  mentoring 
procedures  for  disease  prevented  and 
controlled  by  Plan  programs. 
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4.  Proposed  amendments  to  the 
provisions  of  the  "U.S.  Sanitation 
Monitored"  program  would  result  in 
slight  increase  in  producer  costs  for 
additional  testing.  However,  these  same 
amendments  should  result  in  a  slight 
reduction  in  the  egg  and  chick  mortality 
for  participating  flocks.  It  is  difficult  to 
project  the  degree  to  which  these  new 
producer  costs  and  savings  would  be 
offset  under  our  proposal,  because  the 
regulations  would  allow  flock  owners  to 
choose  among  testing  and  feed 
alternatives.  Nevertheless,  we  are 
certain  that  net  costs  or  savings 
resulting  from  the  changes  we  are 
proposing  would  be  insignificant  in 
terms  of  overall  productions  costs,  and 
would  not  affect  the  wholesale  or  retail 
cost  of  poultry  or  poultry  products. 

5.  Cost-benefits  to  producers  who 
decide  to  participate  in  the  proposed 
new  "U.S.  Sanitation  Monitored. 
Turkey"  program  would  also  roughly 
balance  out  Producers  would  incur  a 
small  additional  cost  for  required 
sanitation  measures  (although  many 
producers  are  already  engaging  in  some 
or  all  of  these  sanitation  practices).  The 
primary  purpose  of  these  measures  is  to 
reduce  the  incidence  of  Salmonella  in 
the  flock,  but  reduced  Salmonella  levels 
would,  in  turn,  result  in  a  sUght  increase 
in  the  number  of  surviving  eggs  and 
poults.  The  experience  of  the  turkey 
industry  in  Minnesota — where  a  "U.S. 
Sanitation  Monitored.  Turkeys"  program 
has  been  underway  for  seven  years — is 
that  profits  from  the  sale  of  the 
additional  eggs  and  poults  roughly 
equals  the  cost  of  the  additional 
sanitation  measures. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Services  has 
determined  that  this  proposed  rule 
would  not  have  a  signilicant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subiects  in  •  CFR  Parts  145  and 

147 

Animal  diseases.  National  Poultry 
Improvement  Plan,  Poultry  and  poultry 
products. 

Accordingly,  we  propose  to  amend 
regulations  contained  in  9  CFR  Parts  145 
and  147  as  follows: 

PART  145-NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  The  authority  citation  for  Part  145 
would  continue  to  read  as  follows: 

Airthofilr  7  U.&C  429;  7  CFR  2.17. 2.51. 
and  371.2(d) 


I14&1    (AMMndedl 

2.  The  definitions  in  1 14S.1  would  be 
placed  in  alphabetical  order  and  the 
paragraph  designations  would  be 
removed. 

3.  Section  145.1  woidd  be  amended  by 
adding  new  definitions  in  alphabetical 
order  to  read  as  follows: 


tl4S.1 


Exposed  (Exposure).  Threatened  by 
infection  resulting  from  contact  with 
birds,  equipment  personnel  supplies,  or 
any  article  infected  with,  or 
contaminated  by,  communicable  poultry 
disease  organisms. 

*  •        •        •        • 

Fluff  sample.  Feathers,  shell 
membrane,  and  other  debris  resulting 
from  the  hatching  of  poultry. 

*  *        •        •        « 

Infected  flock.  A  flock  in  which  an 
authorized  laboratory  has  discovered 
one  or  more  birds  infected  with  a 
communicable  poultry  disease  for  which 
a  program  has  been  established  under 
the  Plan. 


Midlay.  Approximately  2-3  months 
after  a  flock  begins  to  lay  or  after  a 
molted  flock  is  put  back  into  production. 

Program.  Management  sanitation, 
testing,  and  monitoring  procedures 
which,  if  complied  with,  will  qualify, 
and  maintain  qualification  for. 
designation  of  a  flock,  products 
produced  &t>m  the  flock,  or  a  state  by  an 
official  Plan  classification  and 
illustrative  design,  as  described  in 
il45.ia 

Reactor.  A  bird  that  has  a  positive 
reaction  to  a  test  required  or 
recommended  in  Parts  145  or  147  of  this 
chapter,  for  any  poultry  disease  for 
which  a  program  has  been  established 
under  the  plan. 
*        *        •        •        • 

Succeeding  flock.  A  flock  brought 
onto  a  pi'emises  during  the  12  months 
following'  removal  of  an  infected  flock. 


4.  In  { 145.10.  a  new  paragraph  (k) 
would  be  added  to  read  as  follows: 

I14S.10    Tsnninology  and  daaaiflcation; 
Hocks,  products,  and  States. 

*        •        •        •        • 

(k)  U.S,  Sanitation  Monitored, 
Turkeys.  (See  i  145.43(f).) 


5.  Paragraph  (b)  of  1 145.12  would  be 
revised  to  read  as  follows: 

I14S.12    InsiMCtkms. 

•        *        «        •        * 

(b)  The  records  of  all  flocks 
maintained  primarily  for  production  of 
hatching  eggs  shall  be  examined 
annually  by  a  State  Inspector.  On-site 
inspections  of  flocks  and  premises  will 
be  conducted  if  the  State  Inspector 
determines  that  a  breach  of  sanitation, 
blood  testing,  or  other  provisions  has 
occurred  for  Plan  programs  for  which 
the  flocks  have  or  are  being  qualified. 

6.  Section  145.14  would  be  amended 
as  follows: 

a.  The  introductory  paragraph  would 
be  revised. 

b.  Paragraph  (a)(1)  woidd  be  revised 
and  a  new  footnote  number  "1"  would 
be  added. 

a  Paragraph  (aK3)  would  be  amended 
by  removing  "Salmonella"  and  inserting 
"pullorum-typhoid". 

d.  Paragraph  (a)(4)  would  be  removed 
and  mariied  as  [Reserved]. 

e.  Paragraph  (a)(5)  would  be  amended 
by  removing  the  last  three  sentences. 

f.  Paragraphs  (a)  (6)  through  (10) 
would  be  redesignated  as  paragraphs  (a) 
(7)  through  (11)  respectively  and  a  new 
paragraph  (a)(6)  and  footnote  2  would 
be  added. 

g.  Newly  redesignated  paragraph 
(a)(8]  would  be  amended  by  removing 
"with  Salmonella  antigens  oP'  and 
inserting  "for  pullorum-typhoid  in". 

h.  Newly  redesignated  paragraph  (9)     i 
would  be  revised. 

i.  Newly  redesignated  paragraph  (10) 
would  be  amended  by  removing  "upon 
which  a  Salmonella  classification  is 
based"  and  inserting  "for  pullorum- 
typhoid".  1 

j.  Footnote  number  •*1"  and  the  ' 

reference  in  paragraph  (b)(1)  would  be 
renumbered  "3". 

As  amended  \  145.14  would  read  as 
follows: 

1 145.14    Blood  testing. 

Poultry  must  be  more  than  4  months  of 
age  when  blood  tested  for  an  official 
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classification:  Provided,  That  turkeys 
may  be  blood  tested  at  more  than  12 
weeks  of  age  under  Subpart  0,  while 
game  birds  may  be  blood  tested  under 
Subpart  E  when  more  than  4  months  of 
age  or  upon  reaching  sexual  maturity, 
whichever  comes  first.  Blood  samples 
for  official  tests  shall  be  drawn  by  an 
Authorized  Agent  or  State  Inspector  and 
tested  by  an  authorized  laboratory, 
except  that  the  stained  antigen,  rapid 
whole-blood  test  for  pullorum-typhoid 
may  be  conducted  by  an  Authorized 
Agent  or  State  Inspector.  For  Plan 
programs  in  which  a  representative 
sample  may  be  tested  in  Ueu  of  an  entire 
flock,  the  minimum  number  tested  shall 
be  30  birds  per  house,  with  at  least  1 
bird  taken  from  each  pen  and  unit  in  the 
house.  All  birds  must  be  tested  in 
houses  containing  fewer  than  30  birds. 

(a)  For  Pullorum-Typhoid.  (1)  The 
official  blood  tests  for  pullorum-typhoid 
shall  be  the  standard  tube  agglutination 
test  the  microagglutination  test  the 
enzyme-labeled  immunosorbent  assay 
test  (ELISA),  or  the  rapid  serum  test  for 
all  poultry:  and  the  stained  antigen, 
rapid  whole-blood  test  for  all  poultry 
except  turkeys.  The  procedures  for 
conducting  official  blood  tests  are  set 
forth  in  IS  147.1. 147Z 147 J,  and  147.5 
of  this  chapter  and  referenced  in 
footnote  3  of  this  section.  Only  antigens 
approved  by  the  Department  and  of  the 
polyvalent  type  shall  be  used  for  the 
rapid  whole-blood  test  All  microtest 
antigens  and  enzyme-labeled 
immunosorbent  assay  reagents  shall 
also  be  approved  by  the  Department' 

(6)  When  reactors  are  found  in  any 
flock,  or  S.  pullorum  or  SL  gallinarum 
organisnu  are  isolated  by  an  authorized 
laboratory  from  serum  fxt  blood  from 
baby  poultry,  or  bma  fluff  samples 
produced  by  hatching  eggs,  the  infected 
flock  shall  qualify  for  participation  in 
the  Plan  with  two  consecutive  negative 
results  to  an  official  blood  test  named  in 
paragraph  (a)(1)  of  this  section.  A 
succeeding  flock  must  be  qualified  for 
participation  in  the  Plan's  pullorum- 
typhoid  program  with  a  negative  result 
to  an  official  blood  test  named  in 
paragraph  (a)(1)  of  this  section.  Testing 
to  qualify  flocks  for  Man  participation 
must  include  the  testing  of  aU  birds  in 
infected  and  succeeding  flocks,  and 
shall  be  performed  or  physically 
supervised  by  a  State  Inspector.  If  the 
State  Inspector  determines  that  a 
primary  breeding  flock  has  been 
exposed  to  S  pullorum  or  S. 


gallinarum,*  the  Official  State  Agency 
shall  require: 

(i)  The  taking  of  blood  samples — 
performed  by  or  in  the  presence  of  a 
State  Inspector — from  all  birds  on 
premises  exposed  to  birds,  equipment 
supplies,  or  personnel  from  the  primary 
breeding  flock  during  the  period  when 
the  State  Inspector  determined  that 
exposure  to  S.  pullorum  or  S.  gallinarum 
occurred.' 

(ii)  The  banding  of  all  birds  of  these 
premises — performed  or  physically 
supervised  by  a  State  Inspector — in 
order  to  identify  any  bird  that  tests 
positive;  and 

(iii)  The  testing  of  blood  samples  at  an 
authorized  laboratory  using  an  official 
blood  test  named  in  paragraph  (a)(1)  of 
this  section. 


(9)  Poultry  from  flocks  undergoing 
qualification  testing  for  participation  in 
the  Plan,  that  have  a  positive  reaction  to 
an  official  blood  test  named  in 
paragraph  (a)(1)  of  this  section,  shall  be 
evaluated  for  pullorum-typhoid 
infection.  The  Official  State  Agency 
shall  select  one  or  more  of  the  following 
procedures  to  be  used  in  eadi 
circumstances,  based  on  a  cost-benefits 
analysis  involving  evaluation  of  such 
factors  as:  The  value  of  the  reactors  and 
flocks  at  risk:  the  necessity  for 
preserving  birds  bom  scarce  genetic 
lines;  the  need  for  a  quick  determination 
of  disease  existence;  and  the  cost  for 
eadi  retestlng  option  versus  the  total 
availability  of  funds  (when  the  state 
provides  retesting  subsidies): 

(i)  Reactors  shall  be  submitted  to  an 
authorized  laboratory  for  bacteriological 
examination.  If  there  are  more  than  4 
reactors  in  a  flock,  a  minimum  of  4 
reactors  shall  be  submitted  to  the 
authorized  laboratory;  if  the  flock  has  4 
or  fewer  reactors,  all  of  the  reactors 
must  be  submitted.  The  approved 
procedure  for  bacteriological 
examination  is  set  forth  in  1 147.11  of 
this  chapter.  When  reactors  are 
submitted  to  the  authorized  laboratory 
within  10  days  from  the  date  of  readi^ 
an  official  blood  test  named  in 
paragraph  (a)(1)  of  this  sectioa  and  the 
bacteriological  examination  fails  to 
demonstrate  pullorum-typhoid  infection, 
the  Official  State  Agency  shall  presume 
that  the  flock  has  no  pullorum-typhoid 
reactors. 


(ii)  The  serum  specimen  that  produced 
the  positive  reaction  shall  be  retested  at 
an  authorized  laboratory  in  accordance 
%vith  procedures  set  forth  in  §  147.1  of 
this  chapter  for  the  standard  tube 
agglutination  test  or  in  S  147.5  of  this 
chapter  for  the  microagglutination  test 
.  for  pullorum-typhoid.  If  the  reaction  to 
this  retest  is  positive  in  dilutions  of  1:50 
or  greater  for  the  standard  tube 
agglutination  test  or  1:40  or  greater  for 
the  microagglutination  test  additional 
examination  of  the  bird  and  flock  will 
be  performed  in  accordance  with 
paragraph  (a)(9)(i)  or  (a)(9)(iii)  of  this 
section. 

(iii)  The  reactors  shall  be  retested 
within  30  days  using  an  official  blood 
test  named  in  paragraph  (a)(1)  of  this 
section.  If  this  retest  is  positive, 
additional  examination  of  the  reactors 
and  flock  will  be  performed  in 
accordance  with  paragraph  (a)(9)(i)  of 
this  section. 

During  the  30-day  period  the  flock  must 
be  maintained  under  a  security  system, 
specified  or  approved  by  the  Official 
State  Agency,  that  will  prevent  physical 
contact  with  other  birds  and  assure  that 
personnel,  equipment  and  supplies  that 
could  be  a  source  of  puUonun-typhoid 
spread  are  sanitized. 

7.  Paragraph  (bK2)(iii)  oi%%  145.23. 
145.33, 145.43.  and  145.53  would  be 
revised  as  follows: 


TsfHiinolot 


■  The  criteria  and  procedure*  for  Department 
approval  of  antigena  and  reagenta  may  lie  obtained 
from  VeteHnary  Biologies,  BBEP.  APHIS.  Federal 
Building.  S506  Belcreat  Road.  HyattaviUe.  MD  20782. 


*  in  making  determinatioiu  of  expoaore.  tbe  State 
Inspector  ihall  evaluate  both  evidence  proving  that 
expoaure  occurred  and  circiunstance*  Indicating  a 
high  probability  of  contacta  with:  infected  wild 
birds:  contaminated  feed  or  waste:  or  bird*, 
equipment,  suppliet,  or  persons  from  or  exposed  to 
flocks  infected  with  S.  puilorum  or  &  galUncrum. 


(b)*   •   • 
(2)  •  *  • 

(iii)  The  flock  is  located  on  a  premises 
where  either  no  poultry  or  a  flock  not 
classified  as  U.S.  Pullorum-Typhoid 
Clean  were  located  dtuing  the  previous 
12  months:  Provided  That  an 
Authorized  Agent  must  blood  test  up  to 
300  birds  per  flock,  as  described  in 
i  145.14.  if  the  Official  State  Agency 
determines  that  tbe  flock  has  been 
exposed  to  pullorxun-typhoid.  In  making 
determinations  of  exposure  and  setting 
the  number  of  birds  to  be  blood  tested 
the  Official  State  Agency  shall  evaluate 
the  results  of  any  blood  tests,  described 
in  f  145.14(a)(1),  that  were  performed  on 
an  unclassified  flock  located  on  the 
premises  during  the  previous  yean  the 
origins  of  the  unclassified  flodc  and  the 
probability  of  contacts  between  the 
flock  for  which  qualification  is  being 
sought  and  (a)  infected  wild  birds,  (b) 
contaminated  feed  or  waste,  or  (c)  birds, 
equipment  supplies,  or  personnel  from 
flocks  infected  with  pullorum-typhoid. 
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A.  Sectkm  145^  wodd  be  amended 
as  foHows: 

a.  Para^vph  (dKlXH  wodd  be 
reviaed. 

b.  Paragraph  (dNiNH)  wodd  be 
redeaignated  aa  paragraph  (dKlKiv)  and 
a  new  paragraph  (d)(lKH1  nd  footnote  4 
wcmld  be  added. 

c.  Paragraph  (dHlK^ii)  would  be 
removed. 

d.  Paragraph  (dHlHiv)  wodd  be 
radeaignated  aa  paragraph  (dMlXi^ 

e.  Paragraph  (dXlMv)  wodd  be 
redetigmted  aa  petagraph  (dX^N^ 
and  a  new  parapaph  (dXlXv)  wodd  be 
added. 

f.  Paragraph  (dXlKvi)  wodd  bo 
reviaed  nd  radasipwted  aa  | 
(dKlX«tfl).>ndaanr] 
(dXlXvi)w«ddbei 

g.  A  aew  poragrapii  (<4(lXix)  wodd 
be  added 

h.  Pu^raph  (dXI)  we«M  be  laaovW 
and  parapaphs  (dX3)  and  (4)  woaM  be 
redeai9»ted  aa  paa^iaptaa  (dX4»  and 
(5).  raapecdvdp. 

L  New  perapapha  (dX2)  and  (S) 
wodd  be  added 

Aa  asModed  1 14US  wodd  nmd  as 
foUowa: 

•  1 


(d)  i/poL  Sottilooon  Motnttmo. 

(i)  The  flodi  originated  kaai  a  U.& 
SanitartoB  tiaiiituwd  flock,  ee 
meconium  from  the  chick  boxes  sad  a 
sample  of  chicks  that  died  wMhin  7  days 
after  birth  are  examined 
bacteriologtcally  for  salmonella  at  aa 
authorised  laboratoiy.  Cdturea  from 

(ii)  AU  iaad  fad  to  «w  flock  I 
the  fodowing  raqBisaanotB 

p4)PettetiasdiBBdalmU 
no  animd  psslakior  ady  anted  ] 
prodacts  pradaBad  aadi 
Protein  Pndoels  JBJwtiy  (APR)/ 
Educatiaa8almf)rv4U  Ri^cKielkai 
Program  *.  ant.  :.u%:    <«v.  tMca 
sabjactadtotssipiJiulaiascflW  degrees 
P.  ar  abowa.  Midspaas  P.  fsr  at  least  a 
minotaa,  or  tM  ikgiaua  F.  and  79fbm.at 
IS  SHDofactucing 


(^  Mash  ieed  sbal  cooUin  sMmt  « 
animd  protein  or  only  eaiBwl  | 
prodactsi 
pellet  form  I 


I  Ih*  Am/Bdacali<M 

/*• 
fraaOr.LL 

PDultoy  Ummm  SMft  VS: /tflOc  IflDA. 
84aE  Fadaral  Baildins  6606  Bekntt  Road: 
HyatttvillK  MD  araz. 


(v)  Environmental  samples  shall  be 
collected  from  the  flock  by  an 
Authorised  Agent,  aa  described  hi 
i  147.12  of  this  chapter,  when  the  flodc 
is  more  than  4  months  of  age.  The 
samples  shall  be  examined 
baotaridagkratly  for  greap  D  salmonella 
at  an  authorized  laboratory.  Cdtares 
from  positive  samples  shall  be 
aero  typed 

(vi)  Blood  samples  from  300  birds 
shall  be  oiBcUlly  tested  with  pdlonna- 
typhoid  aati^ea  when  the  fkwk  is  a 
minimum  of  oiora  than  4  mooths  of  age. 
All  birds  with  pesttiva  or  tnooocluaiva 
reactions,  up  to  a  maximum  of  25  birda. 
shall  be  Mibmitted  to  an  authorized 
labocatory  and  examined  for  the 
presenos  of  group  D  sabnoodla.  as 
described  hi  1 147.11  of  this  chaptsr. 
Cdtures  from  positive  samples  shaD  be 
serotyped 


(vtfi)  HatcUag  ens  pNdK»d  by  tks 
flack  an  iKabatad  ia  a  halcheiy  that  is 
in  oompliaaoe  with  the 

iBBiiiiiiii iiiii'ri — -* 


147.24(14  of  lUs  chapter,  aad  ( 
1 147JS  or  aasHMoHsa  preoedare 
apprsaadby  tfaaOttdd  Slate  Agency, 
(ix)  A  midsssn  of  30  dead'genD  eggs. 
tasQSM  SBSBlBiy  bsm  sendoiaiy  setecSed 
hatches  ftsBB  tha  flack.  shsJI  be 
eaaakiadbaHBiiidsiksMjiorffaapO 
salmonella  at  am  aalhariaed  lalwaatsif. 
Cdtuiee  frasB  BasiMve  saaipies  shaM  be 


(2)  A  fladishaU  aot  ha  eUfiUa  Isr  this 
daaaifioatiaa  if  f^ffw^^tm  i 
(&  entafiMda  ^-  ^j-: 
from  a  sampiai 
in  aocasdaaas  with  paragraph  fdXDhrt) 
or  (dXlXM  of  dito  sactioa. 

(3)  Ailack  shall  be  eUgiMe  for  dds 
classificatiaa  if  AtfaieiMikr  aatsritidis 
{S.  entedtidiB  ssr  aateritfdM  is  Isnhtsd 
fiiMii  sii  siiiimaiaiintsi  snnipln  i  nHsrtert 
from  the  flock  in  accerdance  with 
paragraph  {dX»)of  thk  sactiaa: 
Pmvided.  That  Isrting  is  condactad  ia 
acconiaMM  wMi  pacagsaphs  (dMlXd) 
and  (dXlHix]  of  this  sectiaa  30  daya  aad 
no  poaitiva  samples  an  f  aaad 

H  14S.M.  14&>4.  148jM,  snd  MU* 

[Aaisndsd] 

9.  Parapaph  faKlXii)  of  f  1 14S-24. 
145.34, 145.44.  and  145.54  would  be 
amended  by  removing  ''fbnad  in 
waterfowl"  and  knerting  "found  within 
the  preceding  TA  mouths  in  waterfowl", 
and  by  removing  the  phrase  "for  a 
period  of  two  jreara". 

m  Sectiea  M64S  woald  be  ameoded 
as  fofluws. 

a.  Paragraph  14S.43(cXl)  would  be 
amended  hf  tamanis^  "%  14i.l4(b).''  aad 
insertiiv  "1 146.14(b):  Pmwkied,  That  la 
retain  this  daasiflcation,  a  minimum  of 


30  samples  frxjm  male  flocks  and  00 
sampl^  from  female  flocks  shall  be 
retested  at  28-90  weeks  of  age.". 

b.  Paragraphs  (c)(1).  (d)(l)(i).  and 
(eXl)  and  (3)  of  1 145.43  would  be 
amended  by  removing  the  phrase  "4 
months  of  age"  and  inserting  the  phrase 
'12  weeks  of  age". 

c.  Footnote  munber  "2"  would  be 
revised  and  the  footnote  and  the 
reference  m  paragraph  (dH2)  of  1 145.43 
would  be  remunbered  "5". 

d  A  aew  paragraph  (f)  aad  footnote  6 
wodd  be  added 

As  amended  f  146.48  woold  read  as 
foUowK 


•  See  footeote  9  to  1 146.14(bXl)  of 
thia  chapter. 

I 


(f)  US.  Samtatimt  Monitored, 
Turkofs.  A  fleck  or  hatchery  whose  . 
owner  ia  oontraMng  or  reducing  d» 
level  of  aalnonetta  through  compliance 
wMi  sanitation  and  ntanagement 
piaotiees  as  described  in  Sobpart  C  of 
Part  147  of  this  diapter.  and  where  the 
following  lUMiituiiflg.  testing,  and 
management  practfaxs  sre  conducted: 

(1)  Hatchery  debris  (dead  gem 
hatching  eggs*  fhift  and  meooniun 
collected  by  sexon).^  a  sample  of-tha  , 
podtednt  tfied  withhi  10  tfays  after 
birth,  or  both,  from  each  candklate 
breeding  flodt  produced  by  a  primary 
breeder,  are  exaiaiiied  hatter  iukigicaliy 
at  an  autlwalied  laboratory  far 
SahDonefia. 

(2)  The  podte  for  the  candidate 
breMfing  flock  are  placed  in  a  building 
that  has  been  cleaned  disinfected  and 
examined  bacteridogicaliy  far  the 
presence  of  Salmondla  by  an 
Authorized  Agent,  as  described  in 

1 147.1Z 

(3)  Feed  for  turkeys  ki  the  candidate 
breaidiiV  flock  shall  aieet  the  fsUowing 
requirements: 

(i)  All  feed  manufoctHred  ia  pellet 
form  must  hav«  been  sabiected  to 
temperatures  of  190  degrees  F.  or  above. 
165  degrees  F.  for  at  least  20  auaetes.  or 
184  degrees  F.  aad  70  lbs.  of  pressure 
during  the  mantdsoturing  process. 

(ii)  Initial  feed  (for  newborn  poulte  to 
2  weeks  of  age)  ahall  be  manufactured 
in  pellet  iecBk  either  with  as  aaiBBd 
protein  or  wMi  aniaid  prsteia  producte 
produced  under  Ae  Animal  Protein 
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Producte  Industry/Education  Salmonella 
Reduction  Program.* 

(iii)  Succeeding  feed  (for  turkeys  2 
weeks  or  older)  shall  be  as  described  in 
(f)(3)  (ii)  of  this  section,  mash  that 
contains  no  animal  protein  products,  or 
mash  that  contains  an  animal  protein 
products  supplement  that  has  been 
manufactured  in  pellet  form  and 
cnunbled 

(4)  Environmental  samples  shall  be 
taken  by  an  Authorized  Agent,  as 
described  in  S  147.12,  from  each  flock  at 
12-20  weeks  of  age  and  examined 
bacteriologically  at  an  authorized 
laboratory  for  Salmonella. 

(5)  Owners  of  flocks  found  infected 
with  a  paratyphoid  Salmonella  may 
vaccinate  these  flocks  with  an 
autogenous  bacterin  with  a  potentiating 
agent* 

(6)  Environmental  samples  shall  be 
taken  by  an  Authorized  Agent,  as 
described  in  {  147.12,  from  each  flock  at 
35-50  weeks  of  age  and  from  each 
molted  flock  at  midlay,  and  examined 
bacteriologically  at  an  authorized 
laboratory  for  Salmonella. 

(7)  Environmental  samples  shall  be 
taken,  by  an  Authorized  Agent  using  the 
procedures  described  in  {  147.12,  from 
the  laying  house  after  the  flock  is 
removed,  and  examined 
bacteriologically  at  an  authorized 
laboratory  for  Salmonella. 

(8)  Hatchery  debns  (dead  germ 
batching  eggs,  fluff,  and  meconium 
collected  by  sexors),  a  sample  of  the 
poults  that  died  within  10  days  after 
birth,  or  both  shall  be  cultured  from 
poults  produced  from  hatching  eggs  from 
each  flock,  as  a  means  of  evaluating  the 
effectiveness  of  the  control  procedures. 

§145.53    (Amended] 

11.  Paragraph  (c)(l)(ii)(A)  of  S  145.53 
would  be  amended  by  revising  the 
phrase  "a  random  sample  of  at  least"  to 
read  "a  random  sample  of  serum  or  egg 
yolk  from  at  least". 

PART  147— AUXILIARY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

12.  The  authority  citation  for  Part  147 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  429;  7  CFR  Z.\7,  2.51. 
and  371.2(d). 


*  Documents  concerning  the  APPI/Educahon 
Salmonella  Reduction  Program  may  be  obtained 
from  Dr.  I.L  [>eter8on:  Sheep.  Coat,  Equine,  and 
Poultry  Diseases  Staff:  VS;  APHIS:  USDA.  Room 
S4a,  Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782. 

*  Preparation  and  use  of  this  type  of  vaccine  may 
be  regulated  by  state  and  federal  statutes. 


(147.6    [Amended] 

13.  Paragraph  (b)  of  1 147.8  wodd  be 
amended  by  removing  the  phrase 
"additional  agglutination"  and  inserting 
"additional  cdturing  procedures,  and 
agglutination". 

14.  Paragraph  (6)(5)  of  S  147.6  wodd 
be  revised  as  follows: 

9147J    Procedure  for  determining  ths 
status  of  flocics  rasctlng  to  testa  for 
Mycopissms  gsHtespticuni,  Mycopissms 


(5)  If  HI  titera  of  1:80,  positive  enzyme- 
labeled  immimosorbent  assay  (ELISA) 
titers,  or  SPD  titers  of  1:10  or  higher  are 
found  in  conjunction  with  any  of  the 
criteria  described  in  (a)(1)  of  this 
section,  the  Official  Stete  Agency  shall 
presume  the  flock  to  be  infected.  If  the 
indicated  titers  are  found,  but  none  of 
the  criteria  described  in  (a)(1)  of  this 
section  are  evident,  tracheal  swabs  from 
30  randomly  selected  birds  shall  be 
taken  promptly  and  cultured 
individually  for  Mycoplasma,  and 
additional  tests  conducted  in 
accordance  with  (b)(6)  of  this  section 
before  final  determination  of  the  flock 
status  is  made. 

15.  Section  147.25  wodd  be  amended 
by  adding  a  sentence  to  the  end  of  the 
introductory  paragraph  to  read  as 
follows: 

$147.25    Fumigatioa 

*  *  *  APHIS  disclaims  any  liabiUty  in 
the  use  of  formaldehyde  for  failure  on 
the  part  of  the  user  to  adhere  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  standards  for 
formaldehyde  fimiigation,  published  in 
the  Dec.  4, 1987  Federd  Register  (52  FR 
46188,  Docket  Nos.  H-225,  225A,  and 
225B). 

Done  Was>iingtoa  DC  this  3rd  day  of 
January  1989. 

James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  89-288  FUed  1-5-69;  8:45  am] 
SHxsta  cooc  Mie-94-a 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  19 

Sequestratton  of  Witnesses 
Interviewed  Under  Subpoena 

AOENCV:  Nuclear  Regdatory 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 


r.  On  November  8. 1988  (53  FR 
45768)  the  Commission  published  for 
poblic  comment  a  rule  which  provides 
that  all  persons  compelled  to  appear 
before  NRC  representetives  under 
subpoena  in  connection  with  an  agency 
investigation  (and  their  coimseL  if  any) 
shall,  unless  otherwise  authorized  by 
the  NRC  official  conducting  the 
investigation,  be  sequestered  from  other 
interviewees  in  the  same  investigation. 
The  comment  period  for  this  proposed 
nile  was  to  have  expired  on  January  10. 
1989.  Counsel,  on  behalf  of  Nudear 
Management  and  Resources  Cotmdl 
(NUMARC)  and  others,  has  requested  a 
thirty-day  extension  of  the  comment 
period  in  order  to  provide  meaningfd 
conunents  on  the  proposed  rule.  The 
Commission  has  decided  to  extend  the 
comment  period  for  an  additional  thirty 
days.  The  extended  comment  period 
now  expires  on  February  9, 1989. 

DATE:  The  comment  period  has  been 
extended  and  now  expires  February  9, 
1989,  Comments  received  after  this  date 
%vill  be  considered  if  it  is  practicd  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  commente 
received  on  or  before  this  date. 
AOOflESSCS:  Mail  comments  to: 
Secretary,  U.S.  Nucledr  negiilatory 
Commission,  Washington.  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW., 
Washington,  DC. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  MD  between  7:30  a  jn. 
and  4:15  p  jn.  weekdays. 
FOR  HMTNEII  WTOWMATIOII  CONTACT: 
Carolyn  Evans,  Office  of  the  General 
Counsel  U.S.  Nuclear  Regdatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  492-1632. 

Dated  at  Rockville,  Maryland  thia  30th  day 
of  Decemtier  1968. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  CUIk. 
Secretary  of  the  Commission. 
[FR  Doc  69-242  Filed  1-5-89:  &45  am] 
SUJNO  cooc  TSSO-eVH 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  561  and  563 

(Na  88-1511] 

Regulatory  Capitd  Reqdramaota  for 
Insured  Institutions 

Date:  December  29, 198& 

agency:  Federal  Home  Loan  Bank 
Board. 
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AcnOK  Notice  of  public  hearing. 


;  The  Federal  Home  Loan  Bank 
Board  (the  "Board")  will  hold  a  public 
hearing  on  its  proposed  regulation 
establishing  new  minimum  regulatory 
capital  requirements  for  insured 
institutions.  The  hearing  is  intended  to 
allow  the  Board  to  benefit  from  the 
views  of  the  pubhc  on  the  important 
issues  raised  in  this  proposal 

dates:  The  public  hearing  will  be  held 
on  Thoraday,  February  9.  and  Friday, 
February  la  1989  from  9:00  a.m.  to  5:00 
pjn.  Written  requests  to  participate 
must  be  received  no  later  than  5iX)  p.m. 
on  January  23, 1989. 


;  Written  requests  to 
participate  in  the  public  hearing  must  be 
mailed  to:  Seaeta^,  Federal  Home 
Loan  Bank  Board.  1700  C  St  NW.. 
Washington.  DC  20552  or  hand  delivered 
to  the  same  address  between  the  hours 
of  9:00  a.m.  and  5:00  p  jn.  Monday 
through  Friday. 

Hearing  Location:  The  Federal  Home 
Loan  Bank  Board's  Amphitheater.  2nd 
Floor,  1700  G  St.  ^fW..  Washington.  DC 
20552. 

fOM  RmTMCR  mromiATioN  COiaACT: 

Robert  Fishman.  Senior  Policy  Analyst. 
(202)  331-4S92;  Carol  Larson,  Accounting 
Fellow,  (202)  331-4577;  John  Robinson. 
Director.  PoHcy  Analysis,  (202)  331-4587; 
Office  of  Regulatory  Activities.  Federal 
Home  Loan  Bank  System.  801 17th 
Street,  NW.,  Washington,  DC  20006: 
Donald  Bisenius,  Director,  Fmancial 
Analysis  Division,  (202)  377-675a  Office 
of  PoUcy  and  Economic  Research; 
Deborah  Dakin,  Regulatory  Counsel, 
(202)  377-6445;  Theresa  Stark.  Attorney. 
(202)  377-7054;  Karen  Solomon. 
Associate  General  Counsel.  (202)  377- 
7240.  Regulations  and  Legislation 
Division,  Office  of  General  Counsel 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW.,  Washington,  DC  20552. 

suppuMEirTAfrr  mtommtwn:  On 

December  15, 1988,  the  Board  proposed 
to  amend  its  regulations  on  the  amount 
and  composition  of  regulatory  capital 
required  for  institutions  the  accounts  of 
which  are  insured  by  the  Federal 
Savings  and  Loan  Instirance 
Corporation  ( "FSUC)  ("insured 
institutions").  Board  Res.  No.  88-134Z  53 
FR  51800  (December  23. 198^.  The  90- 
day  comment  period  on  this  proposal 
will  expire  on  March  23, 1989.  This 
proposal  would  significantiy  affect  the 
cap^  ieq«irement»  for  all  iosnad 
institutions.  The  Board  belieirea  iwt  a 
public  hearing  to  allow  interested 
members  of  the  public  to  express  their 
viewsisaBi 


the  opportunity  for  written  comments 
during  the  conment  period  It  has 
therefore  scheduled  a  public  hearing  for 
February  9  and  la  1989. 

Participants  in  the  hearing  are  invited 
to  address  all  aspects  of  the  proposed 
rule  and  are  referred  to  the  proposal  for 
the  issues  on  which  the  Board 
particularly  desires  public  comment 
Persons  wishing  to  participate  in  the 
hearings  should  send  a  written  request 
to  participate  to  the  Secretary,  Federal 
Home  Loan  Bank  Board  1700  G  Street 
NW.,  Washington.  DC  20552.  to  be 
received  no  later  dian  close  of  business 
on  January  23, 1989.  Requests  may  be 
hand-delivered  between  the  hours  of 
9:00  a.m.  and  5:00  pan.  Monday  through 
Friday  during  the  sune  period. 

The  request  to  participate  in  the 
hearing  must  include  the  following 
informatioii: 

(1)  The  name,  address,  and  business 
telephone  number  of  the  participant.  (2) 
the  entity  that  the  participant  will  be 
representing;  (3)  a  brief  siunmary  of  die 
participant's  remarks;  and  (4)  the 
preference,  if  any.  for  the  date  and  time 
at  which  the  participant  wishes  to 
testify.  While  the  Board  will  attempt  to 
accommodate  the  participants  as  to 
time,  it  cannot  guarantee  that  it  will  be 
able  to  honor  all  such  expressed 
preferences.  Moreover,  the  Board  may 
allocate  the  available  time  according  to 
the  various  issues  raised  in  the 
proposals.  Participants  should, 
therefore,  be  selective  in  identifying  the 
topics  they  wish  to  address. 

Depending  on  the  ntimber  of  requests 
received,  participants  may  be  limited  in 
the  length  of  their  oral  presentations: 
they  will  be  advised  in  writing  of  the 
time  scheduled  for  their  presentation. 
The  Board  reserves  the  right  to  lunit  the 
number  of  participants  and  to  select  in 
its  discretion,  those  persons  who  may 
make  oral  presentations  if  it  receives 
more  requests  for  participation  than 
may  be  accommodated  in  the  time 
available.  Additionally,  the  Board 
anticipates  establishing  panels  of 
participants  for  presentations.  It  will 
take  steps  to  ensure  that  the  desigitatad 
witnesses  or  panels  constitute  a 
representative  sample  of  the  types  of 
participants  and  of  the  view*  erf  tfaoae 
who  wish  to  participate. 

By  the  Federal  Hooe  Loan  Bank  Boasd. 
NadtaaY.WasUi«laa. 
Assistant  Secntarj. 
[FR  Doc  88-233  Filed  1-6-18;  •4S  ami 


DEPARTMENT  OF  THE  TREASURY 
lirtamai  Ravanua  S«rv<e« 
26  CFR  Part  301 

(IA-41-88] 

nadiictlon  of  Tax  Ovarpaymants  by 
AnMiunt  of  Past-Oua  Lagaly 
Enforcoabia  DaM  Owad  to  Fadaral 
AQancy 

AOmcv:  Internal  Ravenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 


r:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Fadecal 
Ragistar.  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  amending 
temporary  regulations  which  were 
published  in  the  Federal  Register  on 
September  30. 1985.  and  were  amended 
May  13. 1987,  relating  to  the  reduction  of 
a  taxpayer's  overpayment  [i.e.,  tax 
refund)  by  the  amount  of  any  past-due 
legally  enforceable  debt  owed  to  a 
Federal  agency  by  the  taxpayer  and 
referred  by  that  agency  to  the  Internal 
Revenue  Service  for  offset  The  text  of 
the  temporary  regulations  also  serves  as 
the  comment  document  for  this  notice  of 
proposed  rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  March  7, 1989.  The 
regulations  are  proposed  to  apply  to 
refunds  payable  under  section  0402  of 
the  Internal  Revenue  Code  of  1988  after 
December  31, 1985,  and  on  or  before 
January  10, 1994.  However,  if  legislation 
is  enacted  extending  the  tax  refund 
offset  program  beyond  January  10, 1994. 
the  regulations  are  proposed  to  apply  to 
refunds  payable  through  the  date  to 
which  such  legislation  extends  the 
progranL 

AOORESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service,  Attention:  CC:CORP:T:R  (lA- 
41-88).  Room  442a  Washington,  DC 
20224. 


kTioN  contact: 
Sharon  L  Hall  202-560-4811  (not  a  toll-    4 
free  call). 

SUPPLEMENTAflV  NWMNIATKW: 

Background 

The  temporary  regulations 
(designated  by  a  "V  following  the 
sectioa  citation)  in  the  Rules  mad 
Regulations  section  of  this  issue  of  the 
Fadetal  Raglatar  aaiend  temporary 
Procedure  and  AdministtattoB 
Rmalatiaos  (28  cm  Part  301)  andter 
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section  6402  (d)  and  (e)  of  the  Internal 
Revenue  Code  of  1954,  and  section 
3720A  of  subchapter  II  of  chapter  37  of 
Title  31.  United  States  Code.  This 
document  proposes  to  adopt  the 
amendments  to  those  temporary 
regulations  as  amendments  to  the  Hnal 
regulations:  accordingly,  the  text  of  the 
temporary  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking.  In  addition,  the 
preamble  to  the  temporary  regulations 
provides  a  discussion  of  the  proposed 
and  temporary  amendments.  For  the  text 
of  the  temporary  regulations,  see  FR 
Doc.  (TJ).  8239)  published  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register. 

Spadal  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  diat  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291  and. 
therefore,  a  regulatory  impact  analysis 
is  not  required.  Although  this  document 
is  a  notice  of  proposed  rulemaking  that 
soUcits  public  comment  the  Internal 
Revenue  Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  FlexibUity  Act  (5  US.C. 
chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  nine  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Infofmation 

The  principal  author  of  these 
proposed  regulations  is  Sharon  L  Hall 
Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  Internal 
Revenue  Service.  However,  persoimel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

list  of  Subjacta  in  2«  CFB  Part  301 

Admioisteative  practice  and 
procedure,  BanknqiiGy,  Cooits,  Crime,  ~ 

I 


Employment  taxes.  Estate  taxes,  Gift 
taxes.  Income  taxes.  Investigations,  Law 
enforcement  Penalties,  Pensions. 
Statistics,  Taxes,  Disclosure  of 
information.  Filing  requirements. 
Lawrence  B.  Cibbs. 
Commissioner  of  Internal  Revenue. 
(PR  Doc.  89-244  Filed  1-3-89:  2J9  pmj 

MJJHQ  COOC  4SMHI1-W 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

36  CFR  Part? 

Cape  Cod  Nattonai  Seaahora;  Off-Road 
Vatilda  Regulations 

agency:  National  Park  Service,  Interior. 
ACnow  Notice  of  proposed  rulemaking. 


r.  This  proposed  rule  modifies 
the  vehicle  routes  and  travel  restrictions 
at  Cape  Cod  National  Seashore 
established  by  the  existing  Cape  Cod 
Off-Road  VeWcle  Regulations,  which 
were  adopted  on  September  3, 1985. 
The  proposed  rule  is  a  result  of  the 
Depardnent  of  the  Interior's  review  of 
the  existing  Cape  Cod  National 
Seashore  Off-Road  Vehicle  Management 
Plan. 

DATES:  Written  comments  will  be 
accepted  through  February  21, 1969. 
ADOflESS:  Comments  should  be 
addressed  to:  Herbert  S.  Cables,  Jr.. 
Regional  Director,  North  Atlantic 
Region.  15  State  Street  Boston.  MA 
02109. 

FOR  FURTHER  INFOMSATION  COMTACT: 

Tony  Bonanno,  Chief,  Ranger,  Cape  Cod 
National  Seasshore,  South  Wellfleet 
MA  02863.  Telephone:  (506)  349-3785. 
SUPKEMENTANY  MFOfWATION: 

Backgromid 

Off-road  vehicle  (ORV)  use  on  the 
beaches,  primarily  for  fishing,  predates 
the  establishment  of  Cape  Cod  National 
Seashore  (the  Seashore)  in  1961.  The 
National  Park  Service  (NPS)  managed 
and  regulated  ORV  use  under  local 
restrictions  for  a  niunber  of  years  after 
the  establishment  of  the  Seashore. 
However,  in  1974.  concerns  about  the 
impact  of  ORV  use  at  the  Seashore  led 
the  NPS  to  initiate  a  comprehensive  5- 
year  study  of  those  impacts,  llie  study. 
Impacts  of  Off-Road  Vehicles  on  Cape 
Cod  National  Seashore,  was  completed 
by  the  University  of  Massadiusetts  in 
1979.  Based  upon  a  review  of  these 
research  findings,  legal  mandates,  local 
laws  and  regulations,  and  after 
extensive  pebtic  review  and  comment 
die  NPS  developed  as  ORV 


Management  Plan  which  eventually 
became  effetrtive  on  April  15. 1981. 

For  the  convenience  of  the  reader,  the 
most  significant  provisions  of  the  1981 
ORV  Management  Plan  are  outlined 
below:  See  figure  (1). 

1981  ORV  Management  Plan 

1.  Head  of  the  Meadow  Beach  in 
Truro  to  Coast  Guard  Beach  in  Eastham. 
a  distance  of  16  miles,  was  open  to  ORV 
traffic  year-round  except  for  protected 
beaches  which  were  closed  to  ORV 
traffic  bom  June  15  through  September 
15. 

2.  The  1.5  mile  stretch  of  beach  from 
Head  of  the  Meadow  Beach  north  to 
High  Head  was  open  to  ORV  traffic 
year-rotmd 

3.  High  Head  to  the  opening  of 
Hatches,  Harbor,  a  distance  of  8  miles, 
was  open  to  ORV  traffic  year-round 
except  for  the  Race  Point  protected 
beach  which  was  closed  from  June  15 
through  September  15. 

4.  The  emergency  dune  route  between 
Race  Point  Ranger  Station  and  High 
Head  was  open  to  ORV  b-affic  ONLY 
when  tern  nesting  closures  or  high  tides 
prevented  continuous  travel  on  the 
beach. 

5.  North  of  Head  of  the  Meadow 
Beach.  ORV  traffic  was  restricted  to  a  ' 
corridor  defined  as  extending  lateally 
from  the  berm  crest  to  the  spring  high 
tide  drift  line;  south  of  Head  of  the 
Meadow  Beach,  ORV  traffic  was 
confined  to  a  corridor  defined  as 
extending  laterally  from  the  berm  crest 
to  the  base  of  the  bluffs  or  the  toe  of  the 
dunes. 

On  April  15, 1981,  the  Conservation 
Law  Foundation  of  New  England  (CLF) 
and  other  organizations  filed  suit 
against  the  Department  of  the  Interior 
(Department)  and  the  NPS  to  terminate 
all  ORV  use  at  the  Seashore.  On  May  25. 
1984.  die  U.S.  District  Court  for  die 
District  of  Massachusetts  ruled  that  the 
1981  ORV  Management  I^an  had 
appropriately  established  zones  for 
ORV  use  in  accordance  with  the 
University  of  Massachusetts  study  so  as 
not  to  "adversely  affect"  the  Seashore's 
ecology.  The  Court  then  remanded 
issues  of  approiniateness  of  OBM  use. 
fair  allocation  of  space,  and  visitor 
conflict  to  the  agency  for  further 
consideration.  On  August  1, 1985.  the 
Department  promulgated  a  rulemaking 
(50  FR  31177)  that  inqilemented  an 
amended  OKM  Management  Plan.  This 
amended  plan  and  its  regnlations.  which 
went  into  effect  on  September  3. 1985. 
were  developed  by  the  NPS  and  were 
based  on  a  number  of  factors  and 
cottsidecatiaos,  indndiog:  legislatrre 
mmdatee,  existiqg  lecal  laws  mid 
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regulations,  the  results  of  a  1065  beach 
user  survey  conducted  by  the  City 
University  of  New  York,  over  4  years  of 
experience  under  the  provisions  of  the 
1981  ORV  Management  Plan, 
geographical  considerations,  visitor  use 
statistics,  scenic  and  aesthetic  impacts, 
and  management  feasibility.  Since  then, 
the  NFS  has  managed  ORV  use  at  the 
Seashore  under  the  provisions  of  the 
1985  ORV  Management  Plan  and 
regulations  codified  at  36  CFR  7.67(a). 

For  the  convenience  of  the  reader,  the 
most  significant  provisions  of  the  1965 
ORV  Management  Plan,  which  is  the 
existing  plan,  are  outlined  below:  See 
figure  (2). 

1985  ORV  Management  Plan  (existing 
plan) 

1.  Head  of  the  Meadow  Beach  in 
Truro  to  Coast  Cuard  Beach  in  Eastham 
is  closed  to  ORV  traffic  year-round. 

2.  The  1.5  mile  stretch  of  beach  from 
Head  of  the  Meadow  Beach  north  to 
High  Head  is  closed  to  ORV  traffic  year- 
round. 

3.  High  Head  to  the  opening  of 
Hatches  Harbor  is  open  to  ORV  traffic 
from  April  15  through  November  15 
except  when  tides,  beach  configuration, 
or  nesting  birds  make  the  route 
impassable. 

4.  The  emergency  dune  route  is  closed 
to  ORV  traffic. 

5.  A  limited  access  ORV  pass  is 
available  during  the  period  from 
November  16  through  April  14  for  beach 
access  between  High  Head  and  Hatches 
Harbor  under  certain  conditions. 

6.  ORV  traffic  is  confined  to  a  corridor 
extending  laterally  bom  a  point  10  feet 
seaward  of  the  spring  high  tide  drift  line 
to  the  berm  crest. 

The  1985  ORV  Management  Plan 
closed  17.5  miles  of  beach  from  High 
Head  in  Truro  to  Coast  Guard  Beach  in 
Eastham.  This  area  had  been  open  to 
ORV  traffic  during  all  but  the  summer 
months  under  the  1981  plan.  The  Service 
maintains  that  this  area  had  limited 
ORV  use  prior  to  1985.  and  the  closure 
under  the  current  management  plan 
recognized  the  need  to  avoid 
unnecessary  user  conflicts.  In  this 
section,  there  are  12  Seashore  and  town 
beaches  and  parking  areas  which 
provide  pedestrian  access  to  fishing  and 
other  uses  throughout  the  year. 

The  section  of  beach  which  is  open  to 
ORV  use  from  Hatches  Harbor  around 
Race  Point  to  High  Head,  a  distance  of  8 
miles,  provides  beach  access  to  prime 
fishing  grounds  and,  due  to  limited 
access  points,  minimizes  pedestrian  and 
other  user  conflicts.  Certain  special  uses 
(winter  access  to  shellfishing  beds, 
maintenance  of  dune  cottages,  etc.)  are 
accommodated  through  the  use  of 


Limited  Access  Passes.  Dune  cottage 
residents  have  access  to  their  individual 
cottages  at  any  time  that  the  route  is 
passable. 

Vehicle  operators,  other  than  cottage 
owners,  who  use  the  designated  ORV 
routes  must  obtain  an  annual  ORV 
permit  (2394  ORV  permits  were  issued 
in.  1967.  2529  ORV  permits  were  issued 
between  January  1  and  October  31, 1988, 
which  represents  the  latest  figures  for 
1966  at  the  time  of  this  notice.)  The 
actual  number  of  vehicles  on  the  beach 
on  a  given  day  varies  with  season, 
weather,  fishing  conditions,  and  other 
factors.  A  daily  maximum  of 
approximately  250  off-road  vehicles 
used  Seashore  beaches  during  the 
busiest  days  in  1988. 

Total  annual  visitation  to  Cape  Cod 
National  Seashore  during  the  1988 
calendar  year  is  estimated  to  be  5.2 
million  visitors. 

In  March  1986,  in  response  to 
controversy  over  the  use  of  ORVs  at  the 
Seashore,  the  Assistant  Secretary  of  the 
Interior  for  Fish  and  Wildlife  and  Parks 
assembled  a  study  team  to  review  the 
ORV  issue.  The  study  team's  report 
recommended  several  changes  to  the 
1985  ORV  Management  Plan  including 
re-opening  the  beach  year-round  fixim 
Hatches  Harbor  to  Coast  Guard  Beach 
in  Eastham. 

On  June  28. 1988,  the  U.S.  District 
Court  issued  its  decision  concerning  the 
1985  ORV  Management  Plan  and  its 
implementing  regulations.  The  Court 
held  among  other  things  that  under  the 
provisions  of  the  1985  ORV  Management 
Plan  and  regulations: 

1.  ORV  use  at  the  Seashore  is  not 
inappropriate; 

2.  User  conflicts  within  the  ORV  zone 
are  minimized  and  that  the  Government 
has  properly  exercised  its  discretion  in 
accommodating  a  variety  of  recreational 
uses  within  the  ORV  corridor  with 
minimum  conflict; 

3.  The  Government  has  properly 
accorded  other  recreational  users 
adequate  use  of  the  Seashore; 

4.  The  Government  properly  surveyed 
the  sentiments  of  Seashore  users;  and 

5.  ORV  use  does  not  adversely  affect 
the  Seashore's  values  as  managed. 

The  Court  also  reaffirmed  its  1984 
decision  that  the  Seashore's  ecology 
was  adequately  protected  from  the 
impacts  of  ORV  use  under  the  1981  Plan. 

As  a  result  of  a  review  of  the 
administrative  record  supporting  the 
1981  and  1985  ORV  Management  Plans 
and  new  information,  including  the  final 
decision  of  the  district  court  the  report 
of  the  1986  Study  Team,  and  the  1986 
and  1988  recommendations  of  the  Cape 
Cod  Advisory  Commission,  the  NPS 


proposes  to  modify  the  1965  ORV 
Management  Plan  as  follows: 

The  6.75  mile  section  of  beach  from 
High  Head  in  Truro  south  to  Ballston 
Beach  in  Truro  will  be  open,  during 
night-time  hours  only,  to  ORV  traffic 
during  the  period  from  April  15  through 
May  31  and  from  September  15  through 
November  15. 

This  section  of  beach  is  closed  year- 
round  under  the  existing  1965  ORV 
Management  Plan.  This  revision  will 
provide  additional  ORV  use  and  access 
for  fishing.  Restricting  the  ORV  use  to 
night-time  hours  and  to  the  Spring  and 
Fall  calendar  periods  will  help  minimize 
pedestrian  and  other  user  conflicts.  The 
6.75  miles  includes  one  protected 
Seashore  beach  and  three  town  beaches. 
Much  of  the  beach  in  this  area  is 
bounded  by  high  bluffs  and  large  dunes. 

Generally,  a  greater  degree  of  caution 
and  awareness  of  tide  information  will 
be  needed  by  ORV  users  on  the  High 
Head  to  Ballston  section  of  beach. 

The  Seashore  will  modify  its  ORV 
permit  orientation  program  to  emphasize 
the  hazards  associated  with  the  tides 
and  beach  configuration  on  this  6.75 
mile  section.  Ranger  patrols  will  be 
utilized  to  monitor  and  enforce  the  route 
designations,  time  and  travel 
restrictions,  and  to  assist  in  preventing 
violations  of  the  ORV  regulations. 
Patrols  will  also  be  scheduled  during  the 
summer  months  to  monitor  the  beach 
conditions,  assist  visitors,  and  enforce 
the  June  1  through  September  14  closure. 
Existing  regulations  will  be  utilized  to 
close  the  beach  to  ORV  traffic  whenever 
tides,  nesting  birds,  or  the  beach 
configuration  prevents  travel  in  the 
designated  corridor. 

For  the  convenience  of  the  reader,  the 
most  significant  provisions  of  the 
proposed  revision  to  the  1985  ORV 
Management  Plan  are  outlined  below: 
See  figure  (3). 

Proposed  Revinon  to  ORV  Management 
Plan 

1.  Ballston  Beach  in  Truro  to  Coast 

Guard  Beach  in  Eastham,  a  10.75  mil* 
section  of  beach,  is  closed  to  ORV 
traffic  year-round. 

2.  Ballston  Beach  in  Truro  to  High 
Head  in  Truro,  a  6.75  mile  section  of 
beach,  is  open,  during  night-time  hours 
only,  to  ORV  traffic  from  April  15 
through  May  31  and  from  September  15 
through  November  15,  except  when 
tides,  beach  configuration,  or  nesting 
birds  make  the  route  impassable. 

3.  High  Head  to  the  opening  of 
Hatches  Harbor  is  open  to  ORV  traffic 
from  April  15  through  November  15 
except  when  tides,  beach  configuration. 


or  nesting  birds  make  the  route 
impassable. 

4.  The  emergency  dune  route  is  closed 
to  ORV  traffic. 

5.  A  limited  access  ORV  pass  is 
available  during  the  period  from 
November  16  through  April  14  for  beach 
access  between  High  Head  and  Hatches 
Harbor  under  certain  conditions. 

6.  ORV  traffic  is  confined  to  a  corridor 
extending  from  a  point  10  feet  seaward 
of  the  Spring  high  tide  drift  line  to  the 
berm  crest  except  in  areas  where  a  drift 
line  is  not  distinguishable  due  to  diBa  or 
existing  dunes,  in  which  case  travel  will 
be  restricted  to  the  beach  below  the 
diffs  or  toe  of  the  dune. 

Restrictions  imposed  under  the 
Seashore's  ORV  Management  Plan  are 
applicable  only  cm  lands  admimsteied. 
by  the  NFS;  ORV  access  to  privately 
owned  land  is  subject  to  permission  of 
the  landowner.  In  addition,  because  the 
United  States  exercises  concurrent 
legislative  jurisdiction  with  the 
Commonwealth  of  Massachusetts  over 
lands  and  water  within  the  Seashore 
boundary,  ORV  restrictions  imposed  by 
State  and  local  governments  also  apply 
to  land  administered  by  the  NPS.  For 
instance,  on  October  18, 1968.  the  town 
of  Wellfleet  enacted  a  by-law  that 
prohibits  vehide  travel  below  the  higfa 
tide  line  year-round  on  beaches  witUn 
that  town,  lliis  restriction  now  apphes 
to  apprcNuraately  6  miles  of  beaches 
administered  by  the  NPS.  (This  by-law 
does  not  conflict  with  the  existing  rules 
or  proposed  revisions).  The  effects  of 
this  by-law  and  other  local  government 
restrictions  should  be  considered  by 
persons  submitting  suggestions  in 
response  to  this  notice,  but  should  also 
be  considered  as  being  beyond  the 
control  of  the  Department  or  the  NPS  to 
change. 

Public  Partkipatkn 

The  National  Park  Service  (NPS) 
welcomes  and  encourages  comment  on 
the  management  of  ORVs  at  Cape  Cod 
National  Seashore.  Two  basic  issues  are 
involved:  Regulation  to  protect  the 
resources  and  regulation  to  minimize 
conflicts  between  visitors  and  ORV 
users. 

The  Court  found  that  the  Pian  and 
Amended  Plan,  as  implemented  and 
enforced,  effectively  protect  the  ecology 
of  the  Seashore  from  the  impact  of 
ORVs. 

The  1985  ORV  Plan  emphasized  the 
minimization  or  ORV/non-ORV  user 
conflict.  The  visitor  conflict  study 
revealed  that  under  the  1981  ORV  Plan 
......  QHY  yggg  ^gj.  extremely 

unlikely  to  be  mentioned  as  a  reason 
why  visitors'  enjoyment  of  the  Seashore 
may  have  decreased,"  and  that  88 


percent  of  the  non-ORV  using  visitors 
did  not  believe  additional  ORV 
restrictions  beyond  those  incorporated 
in  the  1981  plan  were  needed. 

Because  the  scope  and  natiue  of  any 
regulatory  scheme  reflects  a  "balancing" 
of  diverse  visitor  uses  and  expectations, 
we  are  encouraging  comments  that  focus 
on  whether  this  proposal  would  increase 
user  conflicts  in  a  maimer  that  would  be 
inconsistent  with  the  use  and  enjoyment 
of  the  Cape  Code  National  Seashore. 

In  addition  we  would  like  to  comment 
on  specific  aspects  of  this  proposal. 
Should  the  amount  of  beach  proposed  to 
be  reopened  to  ORVs  be  enlarged  or 
reduced?  How  should  any  changes  be 
made?  Should  the  restriction  on  use  to 
ni^t-time  hours  only  be  relaxed  or 
made  more  stringoit?  How  should  any 
changes  be  made?  Should  pn^>osed 
periods  of  reopening  be  expanded  or 
contracted?  How  aluMild  any  changes  be 
made? 

Drafting  Inf onnatioa. 

The  following  individual  wrote  tiiis 
regulation:  Tony  Bonanno.  Chief  Ranger, 
Cape  Cod  National  Seashore,  South 
Wellfleet  MA  02663. 

Paperwotk  Reductioo  Act 

The  information  collectioa 
requirements  contained  in  {  7.67(aX4} 
have  been  approved  by  the  Office  el 
Management  and  Budget  under  44  U.S.C 
3501  eL  seq.  and  assigned  clearance 
number  1024-0028.  The  information  is 
being  collected  to  solicit  information 
necessary  for  the  Superintendent  to 
issue  off-road  vehicle  permits.  This 
informatioa  will  be  used  to  grant 
administrative  benefits.  The  obhgatirai 
to  respond  is  required  to  obtain  a 
benefit 

Public  reporting  burden  for  this 
information  is  estimated  to  average  .5 
hours  per  response,  including  the  time 
for  reviewing  instructicms,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniformation.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Russell  K.  Olsen, 
Administrative  Services  Division, 
National  Park  Service,  Washington,  DC 
20013-7127:  and  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Washington,  DC  20503. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193,  and 


that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  This  conclusion  is 
based  on  the  finding  that  no  costs 
should  result  for  any  small  entity. 

As  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332,  et  seq.].  the  National  Park  Service 
prepared  an  Analysis  of  Management 
Alternatives  including  an  environmental 
assessment  and  a  Record  of  Decision  on 
Off-Road  Vehicle  Use  in  1981  and  an 
amended  Record  of  Decision  in  March 
1965  on  the  substantive  portions  of  the 
1965  rules.  Copies  of  these  documents 
are  available  for  review  at  the  address 
noted  at  the  beginning  of  the  rule. 

List  of  Subfects  in  M  CFR  Part  7 

National  Parks,  Reporting  and 
recordkeeping  reqinranents. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Charter  I  as 
follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Auteritjr:  16  U3XX 1. 3.  te.  46204  Sectian 
7M  also  issued  under  D.C  Code  6-137  (1961) 
and  D.C  Code  40-721  (1961). 

2.  in  i  7.87.  by  re-designating 
paragraphs  (a)(lKii).  (aMlMiii).  and 
(aMlKiv)  to  (8Ml)(iii).  (aMlMiv).  and 
(a)(l){v)  respectively,  and  by  adding  a 
new  paragraph  (aKlMii)  and  revising 
paragraphs  (sMlMv)  and  (aK2MiKA)  to 
read  as  followK 


i7ji7   on-foad 


(aMD  •  •  •      - 

{!)*•• 

(ii)  From  April  15  through  May  31  and 
from  September  15  throu^  November 
IS,  during  'the  hours  from  one  tialf  hour 
after  sunset  to  one  half  hour  before 
sunrise,  local  time,  on  the  outer  reach 
between  High  Head  and  BaUslon  Beach 
in  Truro,  including  the  designated  beach 
across  routes  at  High  Head.  Head  of  the 
Meadow  Beach,  Coast  Guard  Beach 
(Truro),  and  Ballston  Beach. 

(iii)  *  *  • 

(iv)*  •  * 

(v)  Except  as  described  in  paragraph 
(a)(l)(iii)  of  this  section,  from  November 
16  through  April  14  oversand  travel  is 
restricted  to  uses  and  routes  approved 
in  writing  or  by  permit  by  the 
Superintendent 

(2)  *  •  * 


siii*- 
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(i)(A)  On  the  beach,  a  vehicle  operator 
thall  drive  in  a  corridor  extending  from 
a  point  10  feet  seaward  of  the  Spring 
high  tide  drift  line  to  the  berm  crest.  An 
operator  may  drive  below  the  berm  crest 
only  to  pass  a  temporary  cut  in  the 
beach  but  shall  regain  the  crest 
immediately  following  the  cuL  In  areas 
where  the  drift  line  is  not 
distinguishable  due  to  cliffs  or  existing 
dunes,  travel  will  be  restricted  to  the 
beach  below  the  cliffs  or  toe  of  the  dune. 
Delineator  posts  may  mark  the 
landward  side  of  the  corridor  in  critiGal 
areas. 


BMky  Nortoa  Dunlop. 

Auiatant  Secntary  for  Fiah  and  Wildlife  and 
Parks. 
Date:  December  21. 1988. 

IBdtorial  Nola.— The  following  figures  will 
not  appear  in  the  Code  of  PedCTal 
Regulations.) 
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OEPARTMENT  OF  TRAMSPORTATION 

National  HIghvray  Traffic  Safaty 
Ac 


49  CFR  Part  533 

(DodMt  Noc  FE-aa-03;  Nolica  11 

Light  Truck  Avaraga  Fual  Economy 
Standarda:  Raouaat  for  rmiMiiatiti 

AOCNCV:  National  Highway  Traific 
Safety  Administration  (NHTSA).  Dot. 
action:  Request  for  conunents. 


r.  This  notice  requests 
comments  to  assist  the  agency  in 
carrying  out  its  rulemaking 
responsibilities  concerning  average  fuel 
economy  standards  for  light  trucks. 
Section  502(b]  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 
requires  NHTSA  to  issue  light  truck 
average  fuel  economy  standards  at  least 
18  months  before  the  beginning  of  each 
model  year.  The  agency  has  established 
standards  through  model  year  (MY) 
1991.  NHSTSA  now  is  in  the  process  of 
beginning  a  rulemaking  analysis  to 
determine  the  level  of  light  truck 
average  fuel  economy  standards  for 
model  years  after  1991.  This  notice 
requests  information  to  assist  the 
agency  in  developing  that  analysis. 
DATE  Written  comments  on  this  notice 
must  be  submitted  in  time  to  be  received 
by  the  agency  no  Later  than  March  7. 
1989. 


:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
numbers  set  forth  above  and  be 
submitted  (preferably  in  10  copies)  to 
the  Docket  Section.  National  Highway 
TrafBc  Safety  Administration.  Room 
SlOa  400  Seventh  Street  SE., 
Washington.  DC  20690.  Submissions 
containing  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  (3  copies)  to  Chief 
Counsel.  National  Highway  Traffic 
Safety  Administration.  Room  5219.  400 
Seventh  Street  SW..  Washingtoa  DC 
20590.  and  7  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 


iTiON  contact: 

Mr.  Orron  E.  Kee.  Chief.  Motor  Vehicle 
Requirements  Division.  Officer  of 
Market  Incentives.  National  Highway 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  2059a 
(202)366-^)646. 

■WPI  ffMtlCTAIIY  intowmation:  The 
appendix  to  this  notice  consists  of  a 
munber  of  questions  directed  toward 
light  truck  manufacturers,  regarding  fuel 
economy  data  for  model  years  1990 


through  1994.  The  agency  recognizes 
that  the  manufacturer  product  plans 
may  not  be  approved  formally  through 
model  year  1994  and  that  questions  such 
as  those  on  the  cost  of  fuel  economy 
related  actions  are  difficult  ones.  The 
agency  would  appreciate  responsive 
answers  to  these  questions,  however,  so 
that  appropriate  weight  can  be  given  to 
the  many  factors  whose  magnitude  at 
this  time  can  only  be  roughly  estimated. 
Although  the  agency  may  propose 
standards  only  for  MY  1992  as  a  result 
of  the  responses  to  this  questionnaire, 
the  agency  would  prefer  to  provide 
manufacturers  with  more  advance 
notice  of  future  standards  by  proposing 
standards  for  more  than  one  year  at  a 
time. 

While  the  questions  in  the  appendix 
are  directed  toward  manufacturers,  the 
agency  invites  comments  from  all 
interested  persons  concerning  the 
questions  asked  and  how  information 
provided  in  response  to  the  questions 
should  be  used  by  the  agency. 

NHTSA  is  providing  a  OQ-day 
comment  period.  It  is  requested  that  10 
copies  of  each  response  be  submitted.  In 
review  of  the  number  of  questions  and 
the  detail  of  infonnatioD  requested,  the 
agency  is  waiving  its  usual  requirement 
that  comments  be  limited  not  to  exceed 
15  pages  in  length. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  NHTSA  will  continue  to  file 
relevant  material  in  the  docket  as  it 
becomes  available  after  the  closing  date, 
and  it  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  infonnation  specified  in  the 
agency's  confidential  bosiness 
injformation  regulation  (49  CFR  Part  512). 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  the  comments,  a  self- 
addressed  stamped  postcard.  Upon 


receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation.  Gasoline. 
Imports,  Motor  vehicles. 

Authority:  Sec.  9,  Pub.  L  89-670.  80  Stat.  931 
(49  U.S.C.  1857):  sec.  301.  Pub.  L  94-163.  89 
Stat.  901  (15  U.S.C.  2002):  delegations  of 
authority  at  49  CFR  1.50  and  49  (FR  501  8) 

Issued  December  29. 1988. 
Bairy  Febioe, 
Associate  Administrator  for  Rulemaking. 

Appendix  ^ 

/.  Definitions 

As  used  in  this  appendix: 

1.  The  terms  "automobile,"  "fuel 
economy,"  "manufacturer,"  and  "model 
year."  have  the  meaning  given  them  in 
section  501  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  15 
U.S.C.  2001. 

2.  The  term  "basic  engine"  has  the 
meaning  given  in  40  CFR  riOO.002- 
85(a)(21).  When  identifying  a  basic 
engine,  respondent  should  provide  the 
following  information: 

(i)  Engine  displacement  (in  cubic 

inches), 
(ii)  Number  of  cylinders  or  rotors, 
(iii)  Number  of  valves  per  cylinder, 
(iv)  Cylinder  configuration  (V,  in-line. 

etc.). 
(v)  Number  of  carburetor  barrels,  if 

applicable, 
(vi)  Other  engine  characteristics, 
abbreviated  as  follows: 
DD — Direct  Injection  Diesel 
ID — Indirect  Injection  Diesel 
R— Rotary 
TB— Throttle  Body  Fuel  Injection  SJ. 

(Spark  Ignition) 
MP— Multiport  Fuel  Injection  S.I. 
TD— Turbocharged  Diesel 
TS— Turbocharged  SX 
FFS— Feedback  Fuel  System, 
carbureted 

3.  "Variants  of  existing  engines'* 
means  versions  of  an  existing  basic 
engine  that  differ  from  that  engine  in 
terms  of  displacement  method  of 
aspiration,  induction  system  or  that 
weigh  at  least  25  pounds  more  or  less 
than  that  engine. 

4.  "Light  truck"  means  an  automobile 
of  the  type  described  in  49  CFR  523.5. 

5.  "Percent  fuel  economy 
improvement"  means  that  percentage 
which  corresponds  to  the  amount  by 
which  respondent  could  improve  the  fuel 
economy  of  vehicles  in  a  given  model  or 
class  through  the  application  of  a 
specified  technology,  averaged  over  all 
vehicles  of  that  model  or  in  that  class 
which  feasibly  could  use  the  technology. 
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Projections  of  percent  fuel  economy 
improvement  shoud  be  based  on  the 
assumption  of  maximum  efforts  by 
respondent  to  achieve  the  highest 
possible  fuel  economy  increase  through 
the  application  of  the  technology.  The 
baseline  for  determination  of  percent 
fuel  economy  improvement  is  the  level 
of  technology  and  vehicle  performance 
with  respect  to  acceleration  and 
gradeability  for  respondent's  1989  model 
year  light  trucks  in  the  equivalent  class. 

6.  "Percent  production  implementation 
rate"  means  that  percentage  which 
corresponds  to  the  maximum  number  of 
light  trucks  of  a  specified  class  which 
could  feasibly  employ  a  given  type  of 
technology  if  respondent  made 
maximum  efforts  to  apply  the 
technology  by  a  specified  model  year. 

7.  "Possession"  means  ownership, 
custody  or  control 

8.  "Ptoduction  percentage"  means  die 
percent  of  respondent's  light  trucks  of  a 
specified  model  projected  to  be 
manufactured  in  a  specified  model  year. 

9.  "Project"  or  "Projection"  refers  to 
the  best  estimates  made  by  respondent 
whether  or  not  based  on  less  than 
certain  information. 

10.  "Relating  to"  means  constituting, 
defining,  containing,  explaining, 
embodying,  reflecting,  identifying, 
stating,  referring  to,  dealing  With,  or  in 
any  way  pertaining  to. 

11.  "Respondent"  means  each 
manufacturer  (including  all  its  divisions) 
providing  answers  to  the  questions  set 
forth  in  this  appendix,  and  its  officers, 
employees,  agents  or  servants. 

12.  'Test  weight"  is  used  as  defined  in 
40  CFR  86.082-2. 

13.  'Transmission  class"  is  used  as 
defined  in  40  CFR  600.002-05(22)(a). 
When  identifying  a  transmission  class, 
respondent  also  must  indicate  whether 
the  transmission  is  equipped  with  a 
lockup  torque  converter  (LUTC),  a  split 
torque  converter  (STC).  and/ or  a  wide 
gear  ratio  range  (WR)  and  specify  the 
number  of  forward  gears. 

14.  The  term  "van"  is  used  as  defined 
in  40  CFK  86.082-2. 

15.  The  term  "cargo-carrying  volume." 
"gross  vehicle  woght  rating"  (GVWR). 
and  "passenger-carrying  volume"  are 
used  as  defined  in  49  CFR  523.2. 

16.  For  the  purposes  of  this  appendix 
the  term  "utility  vehicle"  means  a  form 
of  light  truck,  either  two-wheel  drive 
(4x2)  or  four-wheel  drive  (4x4).  which  as 
a  wheelbase  of  110  inches  or  less  and  is 
exemplified  by  a  Jeep  Wran^er  or 
Cherokee,  a  Chevrolet  Blazer,  a  Dodge 
Ramcharger.  Ford  Braoco.  or  a  Toyota 
Land  Cruiser. 

17.  "Redesign"  means  any  change,  or 
combination  of  changes,  to  a  vehicle 
that  would  change  its  weight  by  SO 


pounds  or  more  or  change  its  frontal 
area  or  aerodynamic  drag  coefficient  by 
2  percent  or  more. 

1&  "Domestically  manufactured"  is 
used  as  defined  in  section  503(b)(2)(E)  of 
the  act 

19.  For  the  purposes  of  this  appendix 
a  "class"  of  light  trucks  means  a  group 
(e.g.,  domestically  produced  4x2  light 
trucks]  for  which  average  fuel  economy 
standards  are  set 

20.  For  the  purposes  of  this  appendix, 
a  "model"  of  light  truck  is  a  line,  such  as 
the  Chevrolet  C-10  or  Astro,  Ford  F150 
or  ElOO,  Jeep  Wrangler,  etc.,  %vhich 
exists  within  a  class.  "Model  type"  is 
used  as  defined  in  40  CFR  0O0J0O2- 
85(a)(19). 

21.  'Truckline"  means  the  name 
assigned  by  the  Environmental 
Protection  Agency  to  a  different  group  of 
vehicles  within  a  make  or  car  division  in 
accordance  with  that  agency's  1989 
model  year  truck,  van  (cargo  vans  and 
passenger  vans  are  considered  separate 
truck  lines)  and  special  vehicle  criteria. 

//.  Assumptions 

All  assumptions  concerning  emission 
standards,  noise  and  damageability 
regulations,  safety  standards,  etc., 
should  be  listed  and  described  in  detail 
by  the  respondent 

///.  Specifications 

1.  Identify  all  Ught  truck  models 
currendy  offered  for  sale  in  MY  1989 
whose  production  you  project 
discontinuing  before  or  during  MY  1994 
and  identify  the  last  model  year  in 
which  each  will  be  offered. 

2.  Identify  all  basic  engines  offered  by 
respondent  in  MY  1989  light  trucks 
which  respondent  projects  ceasing  to 
offer  for  sale  in  light  trucks  before  or 
during  MY  1994,  inclusive,  and  identify 
the  last  model  year  in  which  each  will 
be  offered.  ^ 

3.  Does  the  respondent  ciirrenUy 
project  offering  for  sale  any  new  or 
redesigned  li^t  trucks,  including 
vehicles  smaller  than  those  now 
produced  during  any  model  year  1990- 
1994?  If  so,  {Movide  the  following 
information  for  each  model  (e.g.. 
Chevrolet  C-ia  Ford  F150).  Model  types 
which  are  essentially  identical  except 
for  their  nameplates  (e.g..  Dodge 
Caravan/Plymouth  Voyager)  may  be 
combined  into  one  item.  See  Table  A  for 
a  sample  format  4x2  and  4x4  light 
trucks  are  different  raodela. 

a.  Body  types  to  be  offered  for  sale 
(e-g,  regular  cab.  super  cab).  Provide 
passenger-carrying  volume,  number  of 
seating  positions,  and  cargo-canying 
volume. 

b.  Description  of  basic  engines, 
including  aptiooal  honqiower  and 


torque  ratings,  if  any;  displacement 
number  and  configuration  of  cylinders: 
type  of  carburetor  or  fuel  injection 
system:  and  number  of  valves  per 
cylinder. 

c  Transmission  type  (manual 
automatic,  number  of  forward  speeds, 
overdrive,  etc..  as  appUcable),  including 
gear  ratios  and  final  drive,  alternative 
ratios  offered,  and  driveline 
configuration. 

d.  (i)  The  range  of  GVW  ratings  to  be 
offered  for  each  body  type. 

(ii)  The  range  of  test  weights  offered 
for  each  body  type. 

e.  All  wheelbases. 

f.  Estimated  power  absorption  unit 
(PAU)  setting,  in  hp. 

g.  External  dimensions  (total  length, 
width,  and  height). 

h.  The  range  of  projected  EPA 
comixraite  fuel  economics  for  each  body 
type  in  the  initial  model  year  of 
production. 

L  Projected  introduction  date  (model 
year). 

).  Projected  sales  for  each  model  year 
from  the  projected  year  of  introduction 
through  MY  1994,  expressed  both  as  an 
absolute  number  of  units  sold  and  as  a 
percentage  of  all  light  trucks  sold  by 
respondent 

k.  U  other  than  domestically 
manufactured,  so  state. 

L  Projections  of: 

(i)  Existing  models  replaced  by  new 
models. 

(ii)  Reduced  sales  of  respondent's 
existing  models  as  a  result  of  the  sale  of 
each  of  the  new  models. 

(iii)  New  sales  not  captured  bom  any 
of  the  respondent's  existing  models. 

4.  Does  respondent  project  introducing 
any  variants  of  existing  basic  engines  or 
any  new  basic  engines,  other  than  those 
mentioned  in  your  response  to  Question 
3,  in  its  light  truck  fleets  in  model  years 
1990-1994?  If  so,  for  each  basic  engine  or 
variant  indicate: 

a.  The  projected  year  of  introduction. 

b.  Type  (e.g..  spaik  ignition,  direct 
injection  diesel), 

c.  Displacement 

d.  Type  of  induction  system  (e.g..  fuel 
injection  with  turbodiarger.  naturally 
aspirated.  2-barrel  carburetor), 

e.  Cylinder  configuration  (e.g.,  V-8,  V- 
6.1-4). 

f.  Number  of  valves  per  cylinder  (s.g.. 
2.3.4). 

g.  Horsepower  and  torque  ratings. 

h.  Models  in  which  en^es  are  to  be 
used,  giving  the  introduction  model  year 
for  each  nwdal  if  different  from  "a." 
above. 

5.  For  each  of -the  model  yean  1090- 
1994,  and  for  each  light  truck  model 
projected  to  be  manufactured  by 
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respondent  (if  answers  differ  for  the 
various  models),  provide  the  requested 
information  for  each  of  items  "a" 
through  "m"  listed  below: 

(i)  Description  of  the  nature  of  the 
technological  improvement: 

(ii)  The  percent  fuel  economy 
improvement  averaged  over  the  model, 
if  answers  vary  within  the  model; 

(iii)  The  basis  for  your  answer  to  6(ii). 
(e.g.,  data  from  dynamometer  tests 
conducted  by  respondent,  engineering 
analysis,  computer  simulation,  reports  of 
test  by  others); 

(iv)  The  percent  production 
implementation  rate  and  the  reasons 
limiting  the  implementation  rate; 

(v)  A  description  of  the  1989  baseline 
technologies  and  the  1989 
implementation  rate;  and 

(vi)  The  reasons  for  differing  answers 
you  provide  to  items  (ii)  and  (iv)  for 
different  models  in  each  model  year. 
Include  as  a  part  of  your  answer  to  6(ii) 
and  6(iv)  a  tabular  presentatioo.  a 
sample  portion  of  which  is  shown  in 
Table  B. 

a.  Improved  automatic  transmissions. 
Projections  of  percent  fuel  economy 
improvements  should  include  benefits  of 
lock-up  or  bypassed  torque  converters, 
electronic  control  of  shift  points  and 
torque  converter  lock-up,  and  other 
measures  which  should  be  described. 

b.  Improved  manual  transmissions. 
Projections  of  percent  of  fuel  economy 
improvement  should  include  the  benefits 
of  increasing  mechanical  efficiency, 
using  improved  transmission  lubricants, 
and  other  measures  (specify). 

c.  Overdrive  transmissions.  If  not 
covered  in  "a"  or  "b"  above,  project  the 
percent  of  fuel  economy  improvement 
attributable  to  overdrive  transmissions 
(integral  or  auxiliary  gear  boxes),  two- 
speed  axles,  or  other  similar  devices 
intended  to  increase  the  range  of 
available  gear  ratio.  Describe  the 
devices  to  be  used  and  the  application 
by  model,  engine,  axle  ratio,  etc. 

d.  Use  of  engine  crankcane  lubricants 
of  lower  viscosity  or  with  additives  to 
improve  friction  characteristics  or 
accelerate  engine  break-in.  or  otherwise 
improvedJubricants  to  lower  engine 
friction  horsepower.  When  describing 
the  1989  baseline,  specify  the  viscosity 
of  and  any  fuel  economy-improving 
additives  used  in  the  factory-fill 
lubricants. 

e.  Reduction  of  engine  parasitic  losses 
through  improvement  of  engine-driven 
accessories  or  accessory  drives.  Typical 
engine-driven  accessories  include  water 
pump,  cooling  fan,  alternator,  power- 
steering  pump,  air  conditioning 
compressor,  and  vacuum  pump. 

f.  Reduction  of  tire  rolling  loses, 
through  changes  in  inflation  pressure. 


use  of  materials  or  constructions  with 
less  hysteresis,  geometry  changes  (e.g.. 
increased  aspect  ratio),  reduction  in 
sidewall  and  tread  deflection,  and  other 
methods.  When  describing  the  1969 
baseline,  include  a  description  of  the  tire 
types  used  and  the  percent  usage  rate  of 
each  type. 

g.  Reduction  in  other  driveline  losses, 
including  losses  in  the  non-powered 
wheels,  the  differential  assembly,  wheel 
bearings,  universal  joints,  brake  drag 
losses,  use  of  improved  lubricants  in  the 
differential  and  wheel  bearings,  and 
optimizing  suspension  geometry  (e.g.,  to 
minimize  tire  scrubbing  loss). 

h.  Reduction  of  aerodynamic  drag. 

i.  Turbocharging  or  supercharging. 

).  Improvements  in  the  efficiency  of 
spark  ignition  engines  including:  (a) 
Increased  compression  ratio;  (b)  leaner 
air-to-fuel  ratio;  (c)  revised  combustion 
chamber  configuration;  (d)  fuel  injection; 
(e)  electronic  fuel  metering;  (f) 
interactive  electronic  control  of  engine 
operating  parameters  (spark  advance, 
exhaust  gas  recirculation,  air-to-fuel 
ratio);  (g)  variable  valve  tilling  or  valve 
lift;  (h)  multiple  valves  per  cylinder  (i) 
friction  reduction  by  means  such  as  low 
tension  piston  rings  and  roller  cam 
followers;  and  (j)  other  methods 
(specify). 

k.  Naturally  aspirated  diesel  engines, 
with  direct  or  indirect  fuel  injection. 

1.  Turbocharged  or  supercharged 
diesel  engines  with  direct  or  indirect 
fuel  injection. 

m.  Stratified-charge  reciprocating  or 
rotary  engines,  with  direct  or  indirect 
fuel  injection. 

6.  For  each  model  of  respondent's  light 
truck  fleet  projected  to  be  manufactured 
in  each  of  model  years  1990-1994, 
describe  the  methods  used  to  achieve 
reductions  in  average  test  weight.  For 
each  specified  model  year  and  model, 
describe  the  extent  to  which  each  of  the 
following  methods  for  reducing  vehicle 
weight  will  be  used.  Separate  listings  are 
to  be  used  for  4x4  light  trucks  and  4x4 
light  trucks. 

a.  Substitution  of  materials. 

b.  "Downsizing"  of  existing  vehicle 
design  to  reduce  weight  while 
maintaining  interior  roominess  and 
comfort  for  passengers,  and  utility,  i.e., 
the  same  or  approximately  the  same, 
payload  and  cargo  volume,  using  the 
same  basic  body  configuration  and 
driveline  layout  as  current  counterparts. 

c.  Use  of  new  vehicle  body 
configuration  concepts  which  provide 
reduced  weight  for  approximately  the 
same  payload  and  cargo  volume. 

7,  For  each  model  year  1992, 1993,  and 
1994,  list  all  projected  light  truck  model 
types  and  provide  the  information 


specified  in  "a"  through  "k"  below  for 
each  model  type. 

The  information  should  be  in  tabular 
form,  with  a  separate  table  for  each 
model  year.  Domestic  and  non-domestic 
model  types  are  to  be  listed  separately. 
Each  of  the  two  groupings  is  to  be 
subdivided  into  separate  listings  for 
models  with  4x2  and  4x4  drive  systems. 
Engines  having  the  same  displacement 
but  belonging  to  different  engine 
families  are  to  be  grouped  separately. 

The  vehicles  are  to  be  sorted  first  by 
truckline,  second  by  basic  engine,  and 
third  by  transmission  type.  For  these 
groupings,  the  average  test  weights  are 
to  be  placed  in  ascending  order.  List  the 
categories  of  information  in  terms  "a" 
through  "k"  below  in  the  order  specified 
from  left  to  right  across  the  top  of  the 
table.  Include  in  the  table  for  each 
model  year  the  total  sales-weighted 
harmonic  average  fuel  economy  and 
average  test  weight  for  imported  and 
domestic  light  trucks  for  each  truckline 
and  for  all  of  the  respondent's  light 
trucks. 

a.  Truckline,  e.g..  C-10.  F-150.  B-150. 
Model  types  which  are  essentially 
identical  except  for  their  nameplates 
(e.g..  Chevrolet  S-IO/GMC  S-15  and 
D(Klge  Caravan/Plymouth  Voyager)  may 
be  combined  into  one  line  item. 

b.  Light  truck  vehicle  type,  e.g.. 
compact  pickup,  cargo  van,  passenger 
van.  utility,  truck-based  station  wagon, 
and  chassis  cab.  Other  light  truck 
designations,  which  are  adequately 
defined,  can  be  used  if  these  are  not 
suitable. 

c.  Basic  engine:  Include  the  engine 
characteristics  used  in  Definition  2. 

d.  Transmission  class  (e.g.,  A3.  A4. 
A40D,  M5,  CVT):  Include  the 
characteristics  used  in  Definition  13. 

e.  Average  ratio  of  engine  speed  to 
vehicle  speed  in  top  gear  (N/V).  rounded 
to  one  decimal  place. 

f.  Average  test  Weight. 

g.  Average  PAU  setting:  Provide  the 
value  and  show  whether  the  value  (or 
estimated  value)  is  based  on  coastdown 
testing  (T)  or  calculated  from  the  vehicle 
frontal  area  (C).  Round  the  PAU  value  to 
one  decimal  place. 

h.  Air  conditioning:  Y-air  conditioning 
installations  are  projected  to  exceed  33 
percent  of  the  vehicles  described  in  the 
line  item;  N-air  conditioning 
installations  are  projected  to  be  less 
than  33  percent  of  the  vehicles  described 
in  the  line  item. 

i.  Average  air  conditioner  refiigerant 
capacity  for  all  vehicles  in  fleet  for 
purposes  of  estimating  ultimate 
clorofluorocarbon  emission  capacity. 

j.  Composite  fuel  economy  (sales 
weighted,  harmonically  averaged  over 
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the  specified  vehicles,  rounded  to  the 
nearest  ai  rapg). 

k.  Projected  sales  for  the  vehicles 
described  in  each  line  item. 

8.  For  each  transmission  identified  in 
response  to  7(d)  above,  provide  a  listing 
showing  whether  the  transmission  is 
manual  or  automatic  the  gear  ratios  for 
the  transmission,  and  the  models  which 
use  the  transmission. 

9.  Indicate  any  MY  1990-1994  light 
truck  model  types  which  have  higher 
average  test  weights  than  comparable 
MY  1989  model  types.  Describe  the 
reasons  for  any  weight  increases  (i.e., 
increased  option  content,  less  use  of 
premium  materials)  and  provide 
supporting  justification. 

10.  For  each  new  or  redesigned 
vehicle  identified  in  response  to 
Question  3  and  each  new  engioe  or  fiwl 
economy  improvement  identified  in  your 
response  to  Questions  3,  4,  and  5, 
provide  your  best  estimate  of  the 
following  in  terms  of  constant  1989 
dollars. 

(a)  Total  capital  costs  required  to 
implement  the  new /redesigned  model  or 
improvement  according  to  the 
implementation  schedules  specified  in 
your  response.  Subdivide  the  capital 
costs  into  tooling,  facilities,  laundi.  and 
engineering  costs. 

(b)  The  maximnm  production 
capacity,  expressed  in  units  of  capacity 
per  year,  associated  with  the  capital 
expenditure  in  (a)  above.  Specify  the 
number  of  production  shifts  on  which 
your  response  is  based  and  define 
"maximum  capacity"  as  used  in  yotu 
answer.. 

(c)  The  actual  capacify  that  will  be 
used  each  year  for  each  new/redesigned 
model  or  fuel  economy  improvement 


(d)  The  increase  in  variable  costs  per 
affected  unit  based  on  the  production 
volume  specified  in  (b)  above. 

(e)  The  equivalent  retail  price  increase 
per  affected  vehicle  for  eat5i  new/ 
redesigned  model  or  improvement. 
Provide  an  example  describing  the 
methodology  used  to  determine  the 
equivalent  retail  price  increase. 

(f)  Total  research  and  development 
costs  associated  with  the  new/ 
redesigned  model  or  improvement 

(g)  Total  fixed  costs  (other  than  those 
identified  in  (a)  above]  associated  with 
each  new /redesigned  model  or 
improvement  based  on  production 
volumes  specified  in  (b)  above. 

11.  Please  provide  respondent's  actual 
and  projected  U.S.  light  truck  sales,  4x2 
and  4x4.  0-8.500  lbs.  GVWR  and  8501- 
10,000  lbs.  GVWR  for  each  model  year 
from  1989  through  1994,  inclusive.  Please 
subdivide  the  data  into  the  following 
vehicle  categories: 

L  Standard  Hckup  Pieavy  (e.g..  C-20/30, 

F-250/35a  D-250/350) 
ii.  Standard  Pickup  Light  (e-g..  C-10.  F- 

150,  D-lOO) 
ill.  Compact  Pickup  (e.g..  S-ia  Ranger) 
iv.  Standard  Cargo  Vans  Heavy  (e.g..  G- 

3a  E-250/350,  B-350) 
V.  Standard  Cargo  Vans  Light  (e.g..  G- 

10/20,  E-lSa  B-150/250) 
vL  Standard  Passenger  Vans  Heavy 

(e.g.,  G-«).  B-250/350,  B-350) 
vii.  Standard  Passenger  Vans  Light  (e.g., 

G-10/2a  B-120,  E-lSa  B-150/250) 
viiL  Compact  Cai^go  Vans  (e.g..  Astro. 

Aerostar.  Mini  Ram  Van) 
ix.  Compact  Passenger  Vans  (e.g..  Astro. 

Aerostar.  Voyager) 
X.  Standard  Utilities  (e.g..  V-10  Blazer. 

Bronca  Ramchaiger) 


xi.  Compact  Utilities  (e.g..  S-10  Blazer. 

Bonco  n.  Wrangler) 
xii.  Other  (e.g..  Suburban,  El  Camino. 

Jusfy) 

Provide  separate  tables  for  domestic 
and  captive  imports  or  vehicles  with 
less  than  75  percent  domestic  content 
See  Table  C  for  a  sample  format. 
,    12.  Please  provide  (a)  historical  and 
(b)  your  estimates  of  projected  total 
industry  U.S.  light  (0-10.000  lbs,  GVWR) 
trade  sales  for  each  model  year  bom 
1966  throu^  1994.  inclusive.  Please 
subdivide  the  data  into  4x2  and  4x4 
sales  and  into  the  vehicle  categories 
listed  in  the  sample  format  in  Table  D. 

13.  For  domestic  manufacturers  only: 
In  previous  rulemakings,  the  agency  has 
used  manufactorers'  estimates  of  future 
capital  spending  to  estimate  die 
financial  impact  of  alternative  fuel 
economy  standards.  To  permit  similar 
comparisons  in  this  rulemaking,  please 
provide  an  estimate  of  your  capital 
spending  in  North  America  for  cadi  fear 
fron  1988  throogh  1994.  In  addhion. 
please  provide  an  estimate  of  your  total 
corporate  capital  spending  and 
depreciation  and  amortization  for  each 
year  from  1988  through  1904. 

14.  Please  provide  your  company's 
assumptions  for  U.S.  gasoline  and  diesel 
fuel  prices  during  1988  through  1994. 

15.  Please  provide  projected 
production  capacify  available  for  the 
North  American  market  (at  standard 
production  rates)  for  each  of  jroor 
company's  light  tniddine  designations 
during  model  years  1988-1994. 


I  lABlfA 

[Mod*  tT-te  OHwaine  Conligmton:  ConMnSonil  4*2:  Front 


•ngfew/rMT  driiw] 


.  BodyTypoK 

Ragulw  CabL  Short  BmI— 
Regutir  Cabi  Long  Bad . - 
Extwvtod  CA  Lono  Bad. 
Crew  Cab.  Lxjng  Bad 


Pats,  wotuma 


XFH_ 
XR»_ 

xm»_ 

X2II»_ 


Ha. 


Cargo  «aL 


YIP- 
zrr_ 

Zfl«. 
ZIP.. 


#.  WnWtf 


115 
133 
151 
170 


IMI 


ao 
as 
as 

8.0 


CO 

Conf/h4o.  Cyl 

Cart> 

Hp/ipm 

Torqua/ipm 

I).  Batic  Enginaa: 

235" 

VS 

V8. 

9V 

V/1800 

aio 

9>l 

340* -. 

VS 

4W 

340  »       

\M 

UP 

■  ^M  availabla  wWi  crow  cab. 

*  AvaHiMa  onty  wWi  HO  4-apead  manual  Iri 


anamiaawn  or  autuniabc  transmisaaort 
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ManNl34PMd' 


MwHitf  OvwdriM  I 


AuKXIMMC 


HO  M««jtf  4-Spe6d 


c  Traranwaion  TypsK 

1  3.00- 

2  1.75 

3  1.00 


R  S.1S. 


1  3.00. 

2  1.78. 

3  1.00. 

4  JO. 
R  3.19- 


1  2.50. 

2  1.50.. 

3  1.00. 
R  1.90.. 
TCM... 


RAH  3.23/3.54/3.73.. 


3.54/3.73... 


3.23/3.54 . 


1  6.50 

2  3.00 

3  1.80 

4  1.00 
R  6.10 

3.23/3.54/3.73 


>Nal 


with  340  Q0V8 


Body  Type 


Rang* 


(XTmI 


d  Rang*  Of  QVWR 
6.060  to  7.000- 
6,050  to  7.200- 


6.300  to  7.400- 
6J00  to  7.400- 


R«0- Cat.  Short  Bad.. 
Rag.  Cab,  LongBad- 
Exiandad  Cab.  Long  E 
Craw  Cab,  Long  Bad. 


4.2SO-4.S00 
4.250-4300 
4.500-5.000 
4.500-6.000 


Range  o( 

Coinpoaila  Fual 

Economy 

RaHngalof 

Inbodudnn 

Yaor 


Kf\mi  Economy  Va 
Rag.  Cab,  Short  Bad. 
Rag-Oib,  Long  Bod. 


Exiandad  Cab,  Long  Bod- 
CrawCab,  Long  Bad 


14.0-16.0 
13.8-1 54 
13J-15.4 
13.0-1&1 


i9g8(o» 

1983  » 

1984 

k.Tobo 

l« 

•ITha 

•BTha 


Tlmugh  MY  1984: 


38.000 
78.000 

iioxxn 


LT-1A. 
cab  Moduoad  ki  MY  1088  la 
cab  m  H.  iboM,  la  ai^aeiad  to 


to  capka*  16,000 
•  ■■•  amouM  ol 


'  MM  iiaai  Iraroilufcn. 
'  &dandad  cab  iMuduoad 


Tame  a— Technoloqical  Improvements 

Paraani 
^Fual_ 
Eoonoray 
InipRwa 
mart 

Phcvii  pvodudion  pwMvnon 

1988 

1880 

1881 

1002 

1988 

1984 

S  M  imprawad  Auto  Tranawlaatona: 

10J 
8J 
7J 

104 
84 
73 

104 

44 
44 
44 
44 

6.0 
64 
6.0 
6.0 

0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

14 
14 
8 
» 
20 
10 
14 

36 
30 
30 
36 

8 
S 

s 

8 

16 
IS 
10 
SO 
20 
12 
16 

36 

SO 
30 
36 

• 

« 

6 

10 

IS 

IT-t 

IS 

IT.^ 

10 

lT-1 

20 

lT-» 

20 

ITJ 

12 

U-1 

LT-1 

15 
39 

LW-1 

30 

LV-» 

30 

U-t                                                                                

35 

5 10  OwardrtM  Tranandaalona: 

LT-1 

LW-1 

• 

« 

Lw-a 

6 

U-l , 

10 
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Table  C- 

-AJAX  4X2  DOMESTIC  UGHT  TRUCK  SALES 

Model  Yew 

1988 

1988 

1990 

1991 

1992 

1993 

1994 

0-8.500  too.  GVWR  _ , 

509.379 

43.500 

120400 

eo.ouu 

20.000 

29.310 

54.196 

38.900 

30400 

53.800 

44400 

5473 

5.500 

4.000 

1.000 

500 

Stondard  Pickup  Hoavy        „ 

Stondart  Ptekup  Light...          

Comoact  Pickup ,  ,,    

Standard  Cargo  V«i  Haavy 

Standard  PaaaangarVwiHMiy.- 

f 

Standard  Paaaangar  Van  UghtL.    .„              

Comp«a  C«go  Van . 

* 

Compact  Paaaangar  Van 

Standanl  UtMiaa 

CompaelLMaiM 

Othar 

8501-10,000  ■»  R\AMR            

SlandMd  Plcki^  HuMy 

Standarri  IMWm 

Othw                                                

Grand  toM     _ .„.. 

514470 



Table  D.— Total  U.S.  Truck  Sales 

1988 

1989 

1990 

1991 

1992 

1983 

1994 

Dora 

Imp. 

Oom. 

Imp. 

Oom. 

Imp. 

Oom. 

Imp. 

Oom. 

Imp. 

Oom. 

bap. 

Oom. 

Imp. 

1.  U^  Tnieka  (4v9) 

a.Plckup: 

1.  Oampad ,    „ 

2.  Smal  Car  R««1 



3.  Larga  C>  ItaMrf 

4  Stamtenl 

b.  Paaaangar  Vana  (Sua): 

— ! 

1  r»..p^ 

2  SlMtefri 

c  Cargo  Vana: 



1.  CompM:*  StamlMl 

2  Slanrtent 

dlMWaK 

1  QmipM* 

2.Sland>ri 

3.  Car  nwrt                      

«.  Truck  Baaad  Station  W^ona 

LOthar 

2.  UgMTnicka(4x4)[Samabroakoulaa4x2].    „      _ 

3.  Tom  UgN  Tiucka  (4x2-1-4x4) „. 
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DEPARTMENT  OF  THE  INTERIOR 

Rah  and  WNdRfe  Service 

50CFRPart17 

Endangered  and  Tlireatened  WIMIife 
and  Plants;  Proposed  Endangered 
Status  for  Rhus  ndchauxH  (MicfUHix's 
Sumac) 

AQENCV:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule.  ' 

summary:  The  Service  proposes  to  list 
Rhus  michauxii  (Mlchaux's  sumac),  a 
dioecious  shrub  limited  to  16 
populations  in  North  Carolina  and 
Georgia,  as  an  endangered  species 


under  the  aadiority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
Rhus  michauxii  is  endangered  by 
suppression  of  fire,  conversion  of 
habitat  for  silviculture  and  agriculture, 
industrial  and  residential  development, 
highway  construction  and 
improvements,  hybridization  with  other 
species,  and  geographic  isolation  of 
small,  single-sex  populations.  This 
proposal,  if  made  final,  would 
implement  Federal  protection  provided 
by  the  Act  for  Rhus  michauxii.  The 
Service  seeks  data  and  conunents  from 
the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  7, 
1969.  Public  hearing  requests  must  be 
received  by  February  21, 1989. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Asheville  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 


100  Otis  Street  Room  224.  Asheville. 
North  Carolina  ZB&Ol.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INTOWMATIOW  CONTACT 

Ms.  Nora  Murdock,  at  the  above  address 
(704/259-0321  or  FTS  672-0321). 

SUPPLEMENTARY  information: 

Background 

Rhus  michauxii,  described  by  C  S. 
Sargent  (1895)  from  material  collected  in 
North  Carolina,  is  a  rhizomatous  shrub. 
It  is  sometimes  called  "false  poison 
sumac"  because  of  its  superficial 
resemblance  to  Rhus  verrix.  The  erect 
stems  grow  from  0.3  to  1  meter  in  height 
and  the  entire  plant  is  densely 
pubescent  The  narrowly  winged  or 
wingless  rachis  supports  9  to  13  sessile. 


BEST  COPY  AVAILABLE 


442 


Fedwd  R«gi«tgr  /  Vol.  54.  No.  4  /  Friday.  )annary  6.  1989  /  Proposed  Rules 


oblong  to  oblong-lanceolate  leaflets  that 
are  each  4  to  9  centimeter*  long.  2  to  5 
centimeters  wide,  and  acute  to 
acuminate.  The  bases  of  the  leaflets  are 
rounded,  and  their  edges  are  simply  or 
doubly  serrate.  Flowering  in  this 
dioecious  species  occurs  in  |une.  The 
small  flowers  are  borne  in  a  terminal, 
erect,  dense  cluster,  with  each  one  being 
four-  to  five-parted  and  greenish-yellow 
to  white.  The  fruit,  which  is  a  red. 
densely  short-pubescent  drupe,  5  to  6 
millimeters  broad,  is  borne  on  female 
plants  form  August  to  September 
(Radford  et  al.  1964,  Cooper  et  al.  1977, 
Sargent  1895).  Rhus  michauxii  differs 
&om  other  similar  species  of  the  genus 
by  its  short  stature,  dense  overall 
pubescence,  and  evenly  serrate  leaflets. 

Rhus  michauxii  is  a  species  endemic 
to  the  inner  coastal  plain  and  lower 
piedmont  of  North  Carolina,  South 
Carolina,  and  Georgia,  where  it  is 
currently  known  form  15  locations  in 
North  Carolina  and  1  location  in 
Georgia,  llie  species  occurs  in  sandy  or 
rocky  open  woods,  perhaps  in 
association  with  basic  soUs  (Cooper  et 
al.  1977).  and  appears  to  be  dependent 
upon  some  form  of  disturbance  to 
maintain  the  open  quality  of  its  habitat 
Artificial  disturbances,  such  as  railroad 
and  highway  right-of-way  maintenance, 
are  maintaining  some  of  the  openings 
historically  provided  by  naturally 
occurring  periodic  Gres.  Thirty 
populations  of  Rhus  michauxii  have 
been  reported  historically  from  21 
counties  in  North  Carolina,  South 
Carolina,  and  Georgia.  Sixteen  of  these 
populations  remain  in  existence  in  North 
Carolina  and  Georgia.  The  following  is  a 
summary  of  the  most  current 
information  for  this  species. 

Georgia:  Four  populations  were 
reported  historically  in  the  State  from 
the  counties  of  Newton,  Rabun. 
Columbia,  and  Elbert  Only  the  Elbert 
County  population  is  known  to  remain, 
with  (ust  four  plants  surviving.  This  site 
is  on  land  owned  by  the  U.&  Anny 
Corps  of  Engineers,  leased  to  the 
Georgia  Department  of  Natural 
Resources  as  part  of  the  Broad  River 
Wildlife  Management  Area  (T.  Patrick, 
Georgia  Heritage  Inventory,  personal 
communication,  1988.)  The  Newton 
County  population  is  believed  to  have 
been  destroyed  during  the  construction 
of  a  water  tower.  Causes  for  the 
disappearance  of  the  populations  In 
Rabun  and  Columbia  Counties  are  not 
known. 

South  Carolina:  One  population  was 
reported  historically  from  Kershaw 
County.  Although  extensive  searches 
have  been  conducted  in  that  area  and 
others  of  potentially  suitable  habitat  the 


species  is  believed  to  have  been 
extirpated  from  the  State. 

North  Carolina:  Rhus  michauxii  was 
once  known  to  occur  at  25  sites  in  this 
State.  The  species  has  been  extirpated 
at  10  of  these  localities,  with  the  causes 
for  extirpation  being  largely  unknown. 
One  population  is  believed  to  have  been 
extirpated  in  each  of  the  following 
counties:  Orange,  Wake.  Wilson. 
Robeson.  Moore,  Lincoln,  Franklin, 
Durham,  Mecklenberg,  and  Hoke.  The 
distribution  of  the  15  extant  populations 
by  county  is  as  follows. 

Three  populations  remain  in  Hoke 
County.  One  of  these  sites,  with  several 
hundred  female  plants,  is  privately 
owned;  another,  with  23  plants,  is 
located  on  Ft.  Bragg  Military 
Reservation  and  is  owned  by  the  U.S. 
Department  of  Defense;  and  the  third,  a 
severely  disturbed  site  where  only  four 
plants  remain,  is  partially  in  private 
ownership  and  partially  owned  by  The 
Nature  Conservancy. 

Six  populations  occur  in  Richmond 
County.  One  of  these  (consisting  of  2 
plants)  is  privately  owned,  and  4  (3  with 
less  than  50  plants  each  and  one  with 
137  plants)  are  located  on  land  owned 
by  the  U.S.  Department  of  Defense  that 
is  leased  and  managed  by  the  North 
Carolina  Wildlife  Resources 
Commission  as  part  of  the  Sandhills 
Gamelands.  The  sixth  population,  with 
only  eight  plants,  is  on  Ft  Bragg  Military 
Reservation,  owned  by  the  MS. 
Department  of  Defense. 

Two  populations  occur  in  Scotland 
County  on  the  Sandhills  Gamelands, 
which  are  mcmaged  by  the  North 
Carolina  Wildlife  Resources 
Commission  and  owned  by  the  U.S. 
Department  of  Defense.  Both  of  these 
populations  are  large,  with  1  covering  an 
area  of  78  meters  by  137  meters,  but 
contain  only  female  plants.  The  other 
consists  of  300  to  400  male  plants. 

One  population  survives  in  each  of  the 
following  counties:  Franklin,  Davie, 
Robeson,  and  Wake.  The  Franklin 
County  population  is  privately  owned 
and  contains  over  250  plants  of  both 
sexes.  The  Davie  County  population, 
also  in  private  ownership,  consists  of 
about  30  plants  covering  a  0.9-meter 
square  area.  The  Robeson  Cotinty 
population,  in  private  ownership, 
consists  of  several  hundred  male  plants. 
The  Wake  County  population,  owned  by 
the  City  of  Ralei^  consists  of  279 
plants  of  both  sexes. 

Many  of  these  populations  are  in 
vulnerable  locations,  such  as  highway 
rights-of-way  or  on  the  edges  of  plowed 
fields.  Those  which  are  not  adjacent  to 
some  maintained  opening  or  exposed  to 


periodic  disturbance  are  endangered  by 
natural  succession. 

On  December  15, 1980,  the  Service 
published  a  revised  Notice  of  Review  for 
Native  Plants  in  the  Federal  Register  (45 
FR  82480);  Rhus  michauxii  was  included 
in  that  notice  as  a  category  1  species. 
Category  1  species  are  those  for  which 
the  Service  presently  has  sufficient 
information  on  hand  to  support  the 
biological  appropriateness  of  their  being 
listed  as  endangered  or  threatened 
species.  Subsequent  revisions  of  the 
1980  notice  have  maintained  Rhus 
michauxii  in  category  1. 

Sommary  of  Factors  Affecting  dia        I 
Species  ' 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  e/  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(l}. 
These  factors  and  their  application  to 
Rhus  michauxii  Sai^eu;  (Michaux's 
sumac)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Rhus  michauxii 
bias  been  and  continues  to  be 
endangered  by  destruction  or  adverse 
alteration  of  its  habitat.  Since  discovery 
of  the  species,  47  percent  of  the  known 
populations  have  been  extirpated,  partly 
as  a  result  of  conversion  of  habitat  for 
silvicultural  and  agricultural  purposes 
and  for  industrial  and  residential 
development  Fire  suppression  appears 
to  be  a  problem  for  this  species  and  will 
be  discussed  in  detail  under  Factor  E 
below.  Of  the  14  populations  that  have 
been  extirpated,  1  is  known  to  have 
been  eliminated  by  industrial 
development  and  one  by  conversion  of 
the  site  to  pine  plantation.  Causes  for 
the  extirpation  of  the  others  are 
unknown.  Many  of  the  remaining 
populations  are  on  the  edges  of  highway 
or  railroad  rights-of-way  or  cultivated 
flelds.  Fourteen  of  the  16  remaining 
populations  are  currently  threatened  by 
habitat  alteration. 

In  addition  to  the  major  threats  listed 
above,  those  populations  on  military 
land  are  potentially  threatened  by 
mechanized  military  training  activities. 
Although  this  has  not  been  a 
documented  problem  for  this  species 
thus  far,  some  of  the  small  sites 
occupied  by  the  species  could  easily  be 
destroyed  by  heavy,  tracked  vehicles 
such  as  tanks.  Nonetheless,  populations 
probably  persist  on  military  lands  and 


./.r\ 


Federal  Register  /  Vol.  54.  No.  4  /  Friday.  January  6.  1989  /  Proposed  Rules 


443 


State  gamelands  where  they  have  not 
survived  on  adjacent  privately  owned 
land  because  of  the  prescribed  burning 
programs  of  the  Defense  Department 
and  the  North  Carolina  Wildlife 
Resources  Commission,  and  periodic 
fires  incidental  to  military  training  (J. 
Carter,  North  Carolina  State  University, 
personal  communication,  1987; ).  Moore, 
North  Carolina  Natural  Heritage 
Program,  personal  communication, 
1987).  .Activities  associated  with 
intensive  timber  management  on 
publicly  owned  land,  such  as  timber 
harvesting,  road  building,  and   ' 
conversion  of  habitat  to  pine  plantation, 
if  done  in  a  manner  not  consistent  with 
the  protection  of  Rhus  michauxii 
populations,  could  adversely  affect  the 
species,  as  has  been  the  case  on  private 
lands  in  the  past 

B.  Overutilization  for  commercial, 
recreational  scientific,  or  educational 
purposes.  Rhus  michauxii  is  not 
ciurently  a  significant  component  of  the 
commercial  trade  in  native  plants. 
However,  because  of  its  small  and 
easily  accessible  populations,  it  is 
vulnerable  to  taking  and  vandalism  that 
could  result  from  increased  publicity. 

C.  Disease  or  predation.  Not 
applicable  to  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Rhus  michauxii 
is  afforded  legal  protection  in  North 
Carolina  by  North  Carolina  General 
Statutes,  sections  106-202.12  to  106- 
202.19  (Cum.  Supp.  1985),  which  provide 
for  protection  from  intrastate  trade 
(without  a  permit]  and  for  monitoring 
and  management  of  State-listed  species 
and  which  prohibit  taking  of  plants 
without  written  permission  of 
landowners.  Rhus  michauxii  is  listed  in 
North  Carolina  as  endangered  and  of 
special  concern  (Sutter  et  al.  1983).  The 
species  is  recognized  in  South  Carolina 
as  extirpated  in  the  State  and  of 
national  concern  by  the  South  Carolina 
Advisory  Conunittee  on  Rare, 
Threatened,  and  Endangered  Plants  in 
South  Carolina;  however,  this  State 
offers  no  official  protection.  The  species 
is  not  listed  by  the  State  of  Georgia 
where  it  was  thought  to  have  been 
extirpated  until  very  recently.  State 
prohibitions  against  taking  are  difficult 
to  enforce  and  do  not  cover  adverse 
alterations  of  habitats,  such  as  exclusion 
of  fire.  The  Endangered  Species  Act 
would  provide  additional  protection  and 
encouragement  of  active  management 
for  Rhus  michauxii. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
mentioned  in  the  "Background"  section 
of  this  proposed  rule,  many  of  the 
remaining  populations  are  small  in 
numbers  of  individual  stems  and  in  area 


covered  by  the  plants.  Of  the  16 
remaining  populations,  9  have  less  than 
100  plants,  with  3  of  these  containing 
less  than  a  dozen  plants  each.  The 
rhizomatous  nature  of  the  species 
indicates  that  there  are  many  fewer 
individual  plants  in  existence  than  stem 
counts  would  indicate.  In  addition,  only 
two  of  the  remaining  populations 
contain  both  male  and  female  plants. 
The  dioecious  nature  of  the  species 
further  increases  the  vulnerability  of 
extremely  small  populations  where 
plants  of  only  one  sex  remain.  Existing 
conditions  at  most  of  the  occupied  sites 
are  indicative  of  low  genetic  variabihty 
within  populations,  which  makes  it  more 
important  to  maintain  as  much  habitat 
and  as  many  of  the  remaining  colonies, 
particularly  those  containing  both  sexes, 
as  possible. 

Another  potential  threat  to  this 
species,  particularly  in  populations 
where  only  a  few  plants  remain,  is 
hybridization  with  sympatric  species 
such  as  Rhus  galbra  and  Rhus  copallina. 
Hardin  and  Phillips  (1985)  documented 
the  existence  of  an  intermediate  form 
between  Rhus  galbra  and  Rhus 
michauxii  in  at  least  two  sites  from 
which  Rhus  michauxii  had  been 
reported.  Much  remains  unknown  about 
the  demographics  and  reproductive 
requirements  of  this  species.  Fire  or 
some  other  suitable  form  of  disturbance, 
such  as  mowing  or  careful  clearing,  is 
essential  for  maintaining  the  open 
habitat  preferred  by  Rhus  michauxii. 
Without  such  periodic  disturbance,  this 
type  of  habitat  is  gradually  overtaken 
and  eliminated  by  the  shrubs  and  trees 
of  the  adjacent  woodlands.  As  the 
woody  species  increase  in  height  and 
density,  they  overtop  the  Rhus 
michauxii,  which  is  shade-intolerant 
The  current  distribution  of  the  species  is 
ample  evidence  of  its  dependence  on 
disturbance.  Of  the  16  remaining 
populations,  11  are  on  roadsides  or  in 
the  edges  of  artificially  maintained 
clearings.  Two  others  are  in  areas  that 
have  been  exposed  to  periodic  fire, 
another  is  in  a  natural  opening  on  the 
rim  of  a  Carolina  bay  (shallow,  elliptical 
depression  of  unknown  origin);  the 
remaining  two  are  in  wooded  sites  and 
are  declining  in  vigor  (J.  Moore,  personal 
communication.  1988;  T.  Patrick, 
personal  communication,  1988). 

The  Service  has  carefully  assessed  the 
best  scientific  and  conunercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
nile.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Rhus 
michauxii  as  endangered.  With  almost 
half  of  the  species'  populations  already 
having  been  eliminated  and  only  16 


remaining  in  existence  (with  most  of 
these  being  very  small  in  size  and 
containing  plants  of  only  one  sex),  and 
based  upon  its  dependence  on  some 
form  of  active  management  it  warrants 
protection  under  the  Act  Endangered 
status  seems  appropriate  because  of  the 
imminent  serious  threats  facing  most 
populations.  As  stated  by  Hardin  and 
Phillips  (1985),  "Rhus  michauxii  is 
apparently  on  the  verge  of  extinction 
*  *  *"  Critical  habitat  is  not  being 
designated  for  the  reasons  discussed 
below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at 
the  time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Rhus  michauxii  at  this 
time.  As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section.  Rhus  michauxii  is 
vulnerable  to  taking,  an  activity  difficult 
to  enforce  against  and  only  regulated  by 
the  Act  with  respect  to  plants  in  cases  of 
(1)  removal,  reduction  to  possession 
from  lands  under  Federal  jurisdiction,  or 
malicious  damage  or  destruction:  and  (2) 
removal  cutting,  digging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Such  provisions  are  difficult  to  enforce, 
and  publication  of  critical  habitat 
descriptions  would  make  Rhus 
michauxii  more  vulnerable  and  would 
increase  enforcement  problems  for  the 
U.S.  Department  of  Defense.  The 
populations  on  private  lands  would  be 
vulnerable  to  collection  and  vandalism. 
Increased  visits  to  population  locations 
stimulated  by  critical  habitat 
designation  could  adversely  affect  the 
species.  The  Federal  and  State  agencies 
and  landowners  involved  in  protecting 
and  managing  the  habitat  of  the  species 
have  been  informed  of  the  plant's 
locations  and  the  importance  of 
protection.  j 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals,  llie  Endangered  Species 
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Act  proTtdes  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  oat  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  collection  are 
discussed,  in  part,  below. 

Section  7(a  j  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Hsted  as  endangered 
or  threatened  and  with  respect  to  any 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7ta)(4)  requires  Federal  agencies  to 
confer  informally  with  the  Service  on 
any  action  that  is  liksly  to  ieopardiae 
the  continued  existence  of  a  proposed 
species  or  resuh  in  the  destniction  or 
adverse  modification  of  proposed 
critical  habitat  If  a  species  is 
subsequently  hsted.  section  7(aK2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fond,  or  carry 
out  are  not  Kkeiy  to  jeopardize  the 
continoed  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
adversely  affect  a  Hsted  species  or  its 
critical  habitat  the  responsible  Federal 
agency  moat  enter  into  formal 
consultatioa  wtth  the  Service. 

The  VS.  Department  of  Defense  has 
jurisdiction  over  portions  of  this  species' 
habitat  Federal  activities  tliat  coidd 
impact  Rhus  michauxii  and  its  habitat  in 
the  future  inclade,  bat  are  not  limited  to. 
the  following:  Sihricultural  activities, 
including  timt)er  harvesting  and 
conversion  of  sites  to  pine  plantations 
by  means  of  mechanical  site 
preparation:  mechanized  military 
training  operations:  recreational 
development  power  line  coostruction 
and  certain  types  of  maintenance/ 
improvements;  highway  construction 
and  certain  types  of  maintenance/ 
improvements:  and  permits  for  mineral 
exploration  and  aiining.  The  Service  will 
work  with  the  involved  agencies  to 
secure  protection  and  prop>er 
management  of  Rhus  michauxii  while 
accommodating  agency  activities  to  the 
extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
respect  to  Rhus  michauxii,  all  trade 
prohibitions  of  section  9(aX2)  of  the  Act 
implemented  by  50  CFR  17.61.  wouk) 
apply.  These  prohibitions,  in  part  would 
make  it  illegal  for  any  person  subject  to 


the  jurisdiction  of  the  United  States  to 
import  or  export  the  species,  transport  it 
in  intersu^te  or  foreign  commerce  in  the 
course  of  a.mmercial  activity,  sell  or 
offer  it  for  sat<!  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  the 
species  to  possei^on  from  areas  under 
Federal  furisdicticn.  hi  addition,  for 
listed  plants  the  li»<)8  amendments  (Pub. 
L  100-478]  to  the  Act  prohibit  the 
maUcious  damage  or  destruction,  on 
Federal  lands  and  their  removal  cutting, 
digging  up,  or  damaging  or  destroying  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  SO 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  expected  that  few 
trade  peiuilts  would  ever  be  sought  m 
issued,  since  Rhaa  michauxii  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inqi^es  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Autfaority,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  27329.  Central 
Station.  Wariiington.  DC  20038-7329 
(202/349-1955). 


Public 


SoHcilad 


The  Service  intends  that  any  final 
action  resolting  from  this  proposal  wiH 
be  as  accurate  end  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public  other 
coocomed  governmental  agencies,  the 
sdent^  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Rhus 
michauxii; 

(2)  The  location  of  any  additional 
populations  of  Rhus  michauxii  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  the  possible  impacts  on 
Rhus  michauxii. 

Fmal  promulgation  of  any  regulation 
on  Rhus  michmixii  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  die 
Service,  and  sucii  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 


The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor, 
AshevUle  Field  Office  (see 
section). 


National  Environmental  Poficy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  die 
authority  of  the  National  Environmental 
Policy  Act  of  1986.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

RefereBoes  CItad 

Cooper.  )..  S.  RobiiuoB.  and  ).  FuadertHirg. 
1977.  Endangered  and  threateaed  plaats 
and  animals  of  North  CaraliBa:  proce»  dings 
of  tlie  •ymposiumon  eadaageied  and 
tiireatened  biota  of  North  Carolina  North 
Carolina  State  MnMum  of  Natural  History. 
Raleigh.  North  Camlina  P.  *l. 

Hardin. )..  and  L  Phillips.  19SS.  Hybridizatioa 
in  sasteni  North  American  Rhus 
(Anacardiaceae).  Assodatioa  of 
Southeastern  Biologists  BuUeUa  32(3):m- 
lOS. 

Radford.  A..  K  Ahle*.  and  C  BeU.  ISM. 
Manual  of  the  vascular  {k>ra  of  the 
Carolinaa.  Univaraity  of  North  Carolina 
Press.  Chapel  Hill.  p.  67& 

Sargpnt  C.S.  189S.  New  or  bttle-known 
plants:  Rhus  michauxii.  Garden  and  Forest 
3fle:40«-40S. 

Sutler.  R..  L  Mansberg.  and  \.  Moore.  1983. 
Endangered,  thieatened.  and  rare  plant 
species  of  North  Carolina:  a  revised  list 
Association  of  Southeastern  Biologists 
Bulletin  30:153-163. 

Author  ! 

The  primary  author  of  this  proposed 
rule  is  Ms.  Nora  Murdock.  Asfaeville 
Field  Office,  U.S.  Pish  and  Wildlife 
Service.  100  Otis  Street  Room  224. 
Asheville,  North  Carolina  28801  (704/ 
259-0321  or  FTS  672-0321). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 

(agriculture). 

Proposed  Ragiilatioa  PromulgatioB 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 
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PART  17-{AIIEN0E01 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pnb.  L  83^206. 87  Stat  884:  Pnb. 
L  94-ase,  90  Stat  mi;  Pub.  L  90-832, 82  Stat 
3751:  Pub.  L  98-150. 93  Stat  1225;  Pub.  L  97- 


Spseiss 


/VMS 


304,  98  Stat.  1411;  Pub.  L  100-478, 102  Stat 
2308  (18  U.S.C  1531  et  <e9.):  Pub.  L  99-625, 
100  Stat  3500,  unless  otlierwise  noted. 

2.  It  is  proposed  to  amend  {  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Anacardiaceae. 


to  the  list  of  Endangered  and 
Threatened  Plants: 

117.12    Endsngsrsd  and  thraatanad 


(hj*  •  • 


Conwion  fwnw 


vffiBn       \jnttctB      spvov 


U.8A(NC,9C.GA). 


Dated:  December  21, 1988. 
Becky  Noctoa  Duolop, 

Assistant  Secretary  fw  Fish  and  Wildlife  and 
Parks. 

(FR  Doc  80-289  Filed  1-6-80;  8:45  am] 
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Tha  section  of  Itw  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appicable  to  the 
puWc  h4otices  ol  hearings  and 
iiiw>iili)jaliinii    oommitlee  rwaetinfli,  agency 
decisions  and  niingt.  dategationa  of 
authority,  ftbng  of  peWiona  and 
apptcations  and  agency  statements  of 
organizalion  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
iMins  uiMMr  iMVMW  Dy  ufim  at 

December  3a  lfle& 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
foUo%ving  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection:  (3)  Form  numberfs),  if 
applicable:  (4]  i-iow  often  the 
information  is  requested:  (5)  Who  %vil] 
be  required  or  asked  to  report,  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies:  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  cf  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
BIdg.,  Washington.  DC  20250,  (202)  447- 
2118.  Comments  on  any  of  the  items 
listed  should  be  submitted  directly  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington,  DC  20503,  Attn: 
Desk  Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

REVISION 

•  Rural  Electrification  Administration 


Electric  Loan  Application  Packet 
REA  Forma  7,  7a.  32Sa-k.  341.  345.  346. 

740c.  740g 
On  Occasion 
Small  Businesses  or  organizations;  934 

responses:  137,062  hours:  not 

applicable  under  3S04(h) 
Archie  W.  Cain.  (202)  382-1900 

EXTENSION 

•  Food  and  Nutrition  Service 
Distribution  of  Donated  Food  to  Family 

UniU 
FNS-152 
Monthly 
State  or  Local  Governments:  1.280 

responses:  2.520  hours;  not  applicable 

under  3504(h) 
Bessie  Bradford.  (703)  756-3660 

•  Agricultural  Marketing  Service 
Apricots  Grown  in  Designated  Counties 

in  Washington — Marketing  Order  922 
None 

On  Occasion;  Annually 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations:  123 

responses:  17  hours:  not  applicable 

under  3504(h) 
Virginia  M.  Olsoa  (202)  475-3930 

•  Agricultural  Marketing  Service 
Peaches  Grown  in  Designated  Counties 

in  Washington.  Marketing  Order  921 
None 

On  Occasion 
Farms;  Businesses  or  other  for-proHt: 

Small  Businesses  or  organizations:  334 

responses;  54  hours;  not  applicable 

under  3504(h) 
Virginia  M.  Olsen.  (202)  475-3930 

•  Animal  Plant  Health  Inspection 
Service 

National  Poultry  Improvement  Plan 
(NPIP) 

VS  Forms  9-2. 9-3.  »-4, 9-5. 9-6,  9-7. 10- 
3 

Recordkeeping:  On  Occasion:  Annually 

State  or  local  governments:  Businesses 
or  other  for-profit;  Small  businesses  or 
organizations:  27,000  responses;  3.276 
hours:  not  applicable  under  3504(h) 

Ir\in  L  Petersoa  (301)  436-5140. 

Donald  E.  Hulckar. 

Acting  Departmental  Clearance  Officer. 

[FR  Doc.  80-200  Filed  1-6-60:  8:45  am) 
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AninMl  Mid  Ptant  Health  kwpcctlon 
SarvtM 

(Docket  No.  •»-i45] 

AVsmMny  Of  cnvironinonm 
Asswsnwm  ana  rmoin^  or  no 
siQnnmin  unpad  nwmw  lo  low 
DoMgt  Qamma  RadtartkNi  of  PapayM 

AOmcv:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Notice. 


:  This  document  provides 
notice  that  we  have  prepared  a  Ending 
of  no  significant  impact  regarding  the 
potential  effects  on  the  human 
environment  of  disinsection  of  papayas 
through  gamma  irradiation.  In  this  issue 
of  the  Fadenl  Register,  we  are 
publishing  a  final  rule  that  authorizes 
irradiation  as  a  quarantine  treatment  for 
papayas  intended  for  movement  from 
Hawaii  to  the  rest  of  the  United  States 
and  its  territories.  In  that  final  rule,  we 
require  that  if  irradiation  treatment  for 
papayas  is  used,  the  absorbed  dosage 
must  be  at  least  15  kilorads  (krads).  In 
assessing  the  potential  environmental 
impact  of  the  irradiation  of  papayas,  we 
reviewed  an  environmental  assessment, 
finding  of  no  significant  impact,  and 
final  rule  concerning  irradiation  in  the 
production,  processing,  and  handling  of 
food,  that  were  prepared  by  the  Food 
and  Drug  Administration  with  regard  to 
ganuna  irradiation  treatment  not 
exceeding  100  kilorads  for  fresh  foods. 
Our  review  indicates  that  the  irradiation 
of  papayas  at  levels  of  100  kilorads  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 
Based  on  this  finding  of  no  significant 
impact,  we  have  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADOWtW:  Copies  of  the  APHIS  finding 
of  no  significant  impact  and  of  the  Food 
and  Drug  Administration  environmental 
assessment  and  final  rule,  are  available 
for  public  inspection  at  APHIS,  USDA. 
Room  1141,  South  Building.  14th  and 
Independence  Avenue  SW., 
Washington.  DC  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

PON  nNVTMBii  iwromiATiow  contact: 
Michael  T.  Werner,  Enviroiunental 
Specialist  BBEP,  APHIS.  USDA.  Room 
403.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville,  Maryland  20782.  (301) 
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436-7602.  For  copies  of  the  APHIS 
finding  of  no  significant  impact  or  the 
Food  and  Drug  Administration 
enviroimiental  assessment  or  final  rule, 
call  Michael  T.  Werner  at  this  same 
phone  number  or  write  him  at  this  same 
address. 

•U^PIXMCNTARY  INPONMATION: 
BackgrouDd 

We  have  prepared  a  finding  of  no 
significant  impact  regarding  the 
potential  effects  on  the  human 
environment  of  carrying  out  the 
disinsection  of  papayas  through  gamma 
irradiation.  In  this  issue  of  the  Federal 
Register,  we  are  publishing  a  final  rule, 
titled  "Use  of  Irradiation  as  a 
Quarantine  Treatment  for  Fresh  Fruits 
of  Papaya  from  Hawaii."  Docket  No.  87- 
040,  that  authorizes  irradiation  as  a 
quarantine  treatment  for  papayas 
intended  for  movement  friDm  Hawaii  to 
the  rest  of  the  United  States  and  its 
territories.  The  minimum  required 
absorbed  dosage  of  radiation  for  this 
treatment  is  15  kilorads  (krads).  We 
have  determined  that  this  minimum 
dosage  will  prevent  introduction  of  the 
oriental  fruit  fly,  the  Mediterranean  fruit 
fly.  and  the  melon  fly  into  the 
continental  United  States  and  into 
uninfested  off-shore  areas  of  the  United 
States. 

In  evaluating  the  potential 
enviroiunental  impact  of  this  irradiation, 
we  have  reviewed  documents  prepared 
by  the  Food  and  Drug  Administration 
(FDA)  regarding  the  treatment  of  food 
products  by  irradiation.  The  FDA  has 
prepared  an  environmental  assessment 
(EA),  finding  of  no  significant  impact 
(FONSI),  and  final  rule  (51  FR  13378, 
Docket  No.  81N-0004)  concerning 
irradiation  in  the  production,  processing, 
and  handling  of  food.  The  FDA 
regulations  permit  use  of  irradiation  at 
doses  not  to  exceed  1  kGY  (100  krad)  to 
inhibit  the  gro%vth  and  maturation  of 
fresh  foods  and  to  disinfest  food  of 
arthropod  pests,  and  permit  use  of 
irradiation  at  doses  not  to  exceed  30 
kGY  (3,000  krad)  to  disinfect  dry  or 
dehydrated  aromatic  vegetable 
substances  (spices  and  herbs)  of 
microorganisms.  They  additionally 
require  that  irradiated  foods  be  labeled 
at  both  the  wholesale  and  retail  level  to 
show  that  they  have  been  treated,  and 
require  that  irradiation  treatment 
records  be  maintained  and  be  available 
for  FDA  inspection.  We  have  reviewed 
these  FDA  doctmients  to  determine  their 
applicability  to  gamma  irradiation 
treatment  for  papaya,  as  allowed  by  our 


final  rule,  published  in  this  issue  of  the 
Federal  Register.  For  the  purpose  of  the 
treatment  of  papayas,  we  have 
determined  that  potential  enviroimiental 
effects  have  been  adequately  considered 
by  the  FDA.  and  we  concur  with  the 
conclusions  of  that  agency's  EA,  PONSL 
and  final  rule.  We  have  documented  this 
concurrence  in  our  FONSL 

The  FDA  documents,  and  the  FONSI 
that  we  issued  based  on  our  review  of 
those  documents,  provide  the  public 
with  analysis  of  environmental  effects 
that  may  be  associated  with  the 
irradiation  of  papayas  at  levels  not 
exceeding  100  krad. 

The  following  is  a  summary  of  the 
facts  supporting  our  FONSI: 

1.  No  adverse  environmental  effects 
are  anticipated  at  food  processing 
facilities  using  a  radioactive  source  to 
sterilize  food.  Sunilariy,  no  adverse 
environmental  effects  are  anticipated 
from  the  transportation  of  radioactive 
sources  for  the  irradiation  treatment 

2.  Machine-generated  radiation 
sources  are  subject  to  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  and  must  comply  with  appropriate 
reporting  requirements  (21  CFR  Part 
1002)  established  by  the  Bureau  of 
Radiological  Health.  FDA. 

3.  No  cumulative  effects  of  radiation 
are  expected  from  eating  irradiated  fruit 
The  process  would  treat  papayas  only 
for  disinsection,  and  woiild  not  expose 
humans  to  gamma  radiation.  The 
process  does  not  make  the  fruit 
radioactive  (21  CFR  Part  179.  51  FR 
13376,  Docket  No.  81N-0004). 

4.  The  FDA  has  determined  that 
chemical  differences  between  irradiated 
foods  processed  at  less  than  100 
kilorads  and  nonirradiated  food  are  too 
small  to  affect  the  safety  of  the  food  (21 
CFR  Part  179,  51  FR  13376,  Docket  No. 
81N-0CI04). 

5.  There  is  no  evidence  that  insects  or 
microorganisms  surviving  irradiation 
give  rise  to  mutants  with  undue 
resistance  to  radiation  or  of  abnormal 
virulence  (21  CFR  Part  ITp.  51  FR  13378, 
Docket  No.  81N-004). 

6.  The  FDA  has  determined  that 
concerns  over  potential  adverse  human 
health  effects  (abnormally  high  rates  of 
testicular  tumors,  kidney  disease,  death 
in  offspring,  lessened  Ufe  spans,  and 
abnormal  increase  in  white  blood  cells) 
were  not  substantiated  (21  CFR  Part  179, 
51  FR  13376.  Docket  No.  81N-0004). 

7.  The  FDA  has  determined  that  there 
was  no  evidence  to  conclude  that  food 
irradiated  and  stored  under  normal 


handling  practices  would  show 
increased  production  of  ailatoxin  (a 
toxic  fungal  metabolite  implicated  in  the 
causation  of  liver  cell  carcinomas, 
produced  by  some  strains  of  Aspergillus 
flavus  and  Aspergillus  parasiticus  in 
stored  products)  (21  CFR  Part  179,  51  FR 
13376.  Docket  No.  81N-0004). 

8.  To  the  extent  that  irradiation 
replaces  fumigation  by  toxic  chemicals 
(ethylene  trioxide  and  ethylene 
bromohydrin).  there  is  a  reduction  in  the 

amount  of  toxic  residues  of  these    

substances  in  the  environment.  (21  CFR 
Part  179,  51  FR  13376.  Docket  No.  81N- 
0004). 

9.  No  reduction  in  vitamin,  mineral, 
nutritional  content  or  quality  of  fruit  is 
expected.  A  delayed  senescence  (aging) 
of  the  papayas  may  be  expected. 

Based  on  the  foregoing,  we  have 
determined  that  the  irradiation  of 
papayas  at  levels  not  exceeding  100 
krad  will  have  no  significant  impact  on 
the  human  environment 

The  FDA  environmental  assessment 
our  review  of  that  document  and  the 
FDA  final  rule,  and  our  finding  of  no 
significant  impact  have  been  prepared  in 
accordance  with  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  \iS.C  4331  et  seq.ji  (2) 
Regulations  of  the  Council  of 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1506);  (3)  USDA  regulations 
implementing  NEPA  (7  CFR  Part  lb); 
and  (4)  Anns  guidelines  implementing 
NfiPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 

Done  in  Washington.  DC,  this  3rd  day  of 
January  1960. 
LairyB.Sla^ 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc  flO-286  Filed  l-S-80:  8:45  am] 


[Dodcet  Na  8S-206) 

nvcwpi  or  ■  rwtwn  uppwcauuii  ror 
Reieeoe  Into  the  Enwh  onment  of 
GenetlcaRy  Enjtneered  OrQenisins 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


I  By  this  notice,  we  are 
advising  the  public  that  one  application 
for  a  permit  to  release  a  genetically 
engineered  organism  into  the 
environment  is  being  reviewed  by  the 
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Animal  and  Plant  Health  Inspection 
Service.  The  application  has  been 
submitted  in  accordance  with  7  CFR 
Part  340.  which  regolates  the 
introduction  of  certain  genetically 
engineered  organisms  and  pinxhicts. 
FOM  FUnTNCR  IMTOIWUTIOII  CONTACT: 
Mary  Petrie.  Document  Control  OEBoer, 
Biotechnology,  Biologies,  and 
Environmental  Protection. 
Biotechnology  Permit  Unit  Animal  and 
Plant  Health  Inspection  Service,  U.Sl 
Department  of  Agriculture,  Room  847. 
Federal  Building.  6505  Belcrest  Road. 
HyatUville.  MD  207B2.  (301)  438^5874. 
SUPPLEMCNTARV  MFOfOHATMN:  The 
regulations  in  7  CFR  Part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Prodaoed  Through 
Genetic  Engineering  Which  Are  F^ant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States. 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  artides."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  artide, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  artide. 

Pursuant  to  these  regulations.  APHIS 
has  received  the  foUowing  application 
for  a  permit  to  release  a  genetically 
engineered  organism  into  the 
environment  which  is  being  reviewed 
by  the  Agency: 


Na 

RCOSMMd 

OgwMm 

FiMTMl 
loostion 

8»-333-Q2 

11-28-ae 

GwiMcsly 

tmna 

tatmcoo. 

Nort* 
QwoS- 

ns. 

Done  at  Washington.  DC  (his  Sid  d«y  of 
)anuaiy  1969. 

lamas  W.CIbiiw. 

Adminittrator.  Animtai  tatd  Plamt  HeolA 
Inspectiom  Satrkx. 

|FR  Doc  80-285  Filed  1-5-a9:  8:45  am) 


Sol  Cooeerwitlon  Service 
Whiteweter  Creek  Wsterehed«  AL 

Aemcv:  Soil  Conservatifla  Senrice. 

USDA. 

action:  Notice  dm  findisg  of  no 

significant  im|Mct 


Act  of  1969:  die  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  ISOO):  and  the  Soil 
Conservatioe  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Senrice. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Whitewater  Creek  Watershed.  Pike  and 
Coffee  Counties.  Alabama. 


FOR  fmn«  WFOWMATIOW  OONTACr. 
Ernest  V.  Todd,  State  Conservationist 
Soil  Conservation  Service.  0B5  Opelika 
Road.  Auburn.  Alabama  36B30. 
telephone  (205)  821-807a 

SUPPimENTARY  INTOWIIATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  canse  significant 
local,  regional  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Ernest  V.  Todd.  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  project  concerns  a  plan  for 
reducing  excessive  erosion  (20  tons  per 
acre  annuaOy)  on  sloping  cropland  and 
reducing  land  voiding  and  depreciation. 
The  planned  works  of  improvement 
indude  land  use  conversatian  on  100 
acres  of  marginal  cropland,  accelerated 
conservation  land  treatment  on  84)70 
acres  (rf  cropland,  and  installation  of  14 
grade  stabilization  structures. 

The  Notice  of  a  Fmding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  die  Environmental 
Protection  Agency  and  to  various 
Federal  State,  and  local  agendes  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  die  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Ernest  V.  Todd. 

No  administrative  action  on 
implementation  of  the  proposal  ivill  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  hstsd  in  the  Catak>g  at 
Federal  Oomastic  Assistance  imdar  No. 
1090*— Watenked  ProtactiaB  and  Fk»d 
Renetfan — and  is  subject  to  Ike  provisians 
of  Baaeettve  Order  12372  which  reqairas 
iotergovemmeatal  coosahatiaa  widi  Stale 
and  local  otBdals.) 


r.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 


iV.ToM. 

State  Cuitttfi  wtJUTUtt. 

Dated  December  29, 1968. 
|FR  Doc  B9-207  Filed  1-5-^9:  8:45  am] 
■LUNQ  COOC  941S-1S-H 


DEPARTMENT  OF  COMMERCE 

Netionel  Oceenlc  end  Atnoepheric 
AdmMetretlon 

Announcement  of  Monterey  Bey,  CA 
Ae  An  Active  CendMate  for  NetlonM 
Marine  Senctuary  Deeignetion;  Intent 
To  Prepere  e  Draft  Envlrorwnental 
impact  Statement  and  Management 
Pian;  Intent  To  Hold  Public  Scoping 
Meetlnge  on  the  Propoeel  To 
Deeignete  Monterey  Bay  aee  National 
Marine  Senctuery 


v:  Office  of  Ocean  and  Coastal 
Reaource  Managonent  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Comnmce. 

action:  Notice. 


r.  By  direction  of  Congress 
(Pub.  L  100-627,  section  205).  NOAA  is 
naming  Monterey  Bay,  off  the  Coast  of 
California,  an  Active  Candidate  for 
designation  as  a  National  Marine 
Sanctuary  and  will  proceed  with  the 
subsequent  steps  in  the  evaluation 
process.  The  study  area  under 
consideration  for  Sanctuary  desi^ation 
includes  the  coastal  waters  between 
Pigeon  Point  in  San  Mateo  County  and 
Point  Sur  in  Monterey  County  and 
extending  from  the  mean  high  tide  tine 
from  these  sites  aeaward.  14.5  nautical 
miles  on  a  southwesterly  heading  of 
240*. 

Selection  of  a  site  as  an  Active 
Cantfidate  formally  begins  die  National 
Environmental  PoUcy  Act  (NEPA) 
process;  NOAA  will  prepare  an 
environmental  impact  statement  and 
management  plan  to  examine  the 
management  and  regulatory  alternatives 
assodated  with  Sanctuary  designation. 
To  initiate  this  process  NOAA  will  hold 
scoping  meetings  in  the  Monterey  Bay 
area  of  California  to  solidt  information 
and  comments  from  individuals, 
organizations  and  government  agendes 
on  the  range  and  significance  of  issues 
related  to  Sanctuary  desipiation  and 
management 

A  scoping  meeting  will  be  held  on 
January  25, 1989  from  8:30  to  10:00  pjn. 
in  the  Monterey  Conference  Center.  1 
Portola  Drive,  Monterey,  CA  9394a  A 
second  scoping  meeting  will  be  held  on 
January  28, 1989  from  6:30  to  lOM  pjn. 
in  the  Chambers  of  the  Santa  Cruz 
County  Board  of  Supervisors,  Room  500. 
701  Ocean  Street  Santa  Cruz.  CA  95080- 
4069.  fiJi  interested  persons  are  invited 
to  attend. 

FOR  niRTHOI  IMTOWATION  CONTACT: 

Joseph  A.  Uravitch.  Chief,  or  Franklin 
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Christhilf,  Regional  Manager,  Marine 
and  Estuarine  Management  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue  NW..  Suite  714.  Washington,  DC 
20235,  (202/873-5128). 

tuppifiMarr  ART  mfomnation: 
Selection  Procedures  i 

Title  ni  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972. 
18  U.S.C  1431  et  seq.,  audiorizes.die 
Secretary  of  Commerce  to  designate 
ocean  waters  as  National  Marine 
Sanctuaries  to  protect  their  distinctive 
conservation,  recreational  ecological, 
historical  research,  educational  or 
esthetic  qualities.  The  Act  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  through  Uie  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM),  Marine  and  Estuarine 
Management  Division  (MEMD). 
Selection  of  a  site  as  an  Active 
Candidate  formally  triggers  the  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  analysis  process. 

On  November  7. 1988.  Pub.  L  100-627. 
the  reauthorization  of  Tide  III  of  the 
Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  (18  U.S.C.  1431 
et  seq.)  ("the  Act"),  was  signed  into  law. 
Section  205  of  Pub.  L 100-827  directs 
that  the  Secretary  of  Commerce 
designate  the  Monterey  Bay  National 
Marine  Sanctuary  no  later  than 
December  31, 1989.  This  directive  by 
Congress  automatically  advances 
Monterey  Bay  to  Active  Candidate 
status. 

Subsequent  steps  include  a  public 
hearing,  preparation  of  a  final 
environmental  impad  statement  and 
management  plan  and  a 
recommendation  of  approval  to  the 
Secretary  of  Commerce.  Opportunities 
for  comment  exist  throughout  this 
process  and  will  be  annotmced  in  the 
Federal  Register,  the  local  media,  and 
other  appropriate  channels. 

Section  303  of  the  Act  (16  U.S.C.  1433) 
and  regulations  for  the  National  Marine 
Sanctuary  Program  (at  15  CFR  922.33) 
establish  procedures  for  the  evaluation 
of  the  suitability  of  Active  Candidates 
as  National  Marine  Sanctuaries.  In 
developing  the  Sanctuary  proposal 
NOAA  will  determine  to  what  extent 
designation  will  fulfill  the  purposes  and 
policies  of  section  303(a)  of  the  Act;  and 
whether 

(1)  The  area  is  of  special  national 
significance  due  to  its  resource  or 
human-use  values; 


(2)  Existing  State  and  Federal 
authorities  are  inadequate  to  ensure 
coordinated  and  comprehensive 
conservation  and  management  of  the 
area,  including  resource  protection, 
scientific  research  and  public  education; 

(3)  Designation  of  the  area  as  a 
National  Marine  Sanctuary  will 
facilitate  coordinated  and 
comprehensive  conservation  and 
management  of  the  area,  induding 
resource  protection,  sdentific  research 
and  public  education;  and 

(4)  The  area  is  of  a  size  and  nature 
that  will  permit  comprehensive  and 
coordinated  conservation  and 
management  Further,  based  on  section 
303(b)  of  die  Act  (18  U.S.C  1433).  NOAA 
will  consider 

(1)  The  area's  natural  resource  and 
ecological  quahties,  including  its 
contribution  to  biological  productivity, 
maintenance  of  ecosystem  structiire. 
maintenance  of  ecologically  or 
commercially  important  or  threatened 
species  or  species  assemblages,  and  the 
biographic  representation  of  the  site; 

(2)  The  area's  historical,  cultural 
archeological  or  paleontological 
significance; 

(3)  The  present  and  potential  uses  of 
the  area  that  depend  on  maintenance  of 
the  area's  resources,  induding 
commercial  and  recreational  fishing, 
subsistence  uses,  other  commercial  and 
recreational  activities,  and  research  and 
education; 

(4)  The  present  and  potential 
activities  that  may  adversely  affed  the 
factors  identified  in  the  consideration 
listed  above; 

(5)  The  existing  State  and  Federal 
regulatory  and  management  authorities 
applicable  to  the  area  tmd  the  adequacy 
of  those  authorities  to  fulfill  the 
purposes  and  policies  of  the  Act; 

(6)  The  manageability  of  the  area, 
including  such  factors  as  its  size,  its 
ability  to  be  identified  as  a  discrete 
ecological  unit  with  definable 
boundaries,  its  accessibility,  and  its 
suitability  for  monitoring  and 
enforcement  activities; 

(7)  The  public  benefits  to  be  derived 
from  Sanctuary  status,  with  emphasis  on 
the  benefits  of  long-term  protection  of 
nationally  significant  resources,  vital 
habitats,  and  resources  which  generate 
tourism: 

(8)  The  negative  impacts  produced  by 
management  restrictions  on  income- 
generating  activities  such  as  living  and 
non-living  resources  development 

(9)  The  socioeconomic  effects  of 
Sanctuary  designation;  and 

(10)  The  fiscal  capability  of  NOAA  to 
manage  the  area  as  a  National  Marine 
Sanctuary. 


In  preparing  the  environmental  impact 
statement  and  management  plan  (EIS/ 
MP)  to  examine  the  management  and 
regulatory  alternatives  assodated  with 
Sanctuary  designation,  NOAA  will 
solidt  comments  from  interested 
persons,  groups  and  organizations, 
heads  of  interested  Federal  agencies, 
and  responsible  officials  of  Slate  and 
local  governments.  This  will  be  done 
during  scoping  meetings  to  be  held  in 
the  Monterey  Bay  area,  prior  to 
preparation  of  the  EIS/MP,  and  during 
public  hearings  to  receive  comments  on 
die  draft  EIS/MP. 

Past  History 

The  State  of  California  nominated  the 
Monterey  Bay  area  in  1977,  along  with 
nine  other  marine  areas  offshore  for 
consideration  as  National  Marine 
Sanctuaries.  In  response  to  these 
nominations.  NOAA  selected  three  sites 
for  further  consideration:  Chaimel 
Islands.  Point  Reyes-Farallon  Islands, 
and  the  Monterey  Bay  area.  In 
December  1978.  NOAA  released  an 
Issue  Paper  on  these  three  sites, 
presenting  several  boimdary  and 
regulatory  options  for  each  proposal 
Public  hearings  on  the  Issue  Paper  were 
held  and,  based  on  the  responses. 
NOAA  dedared  all  three  sites  as  Active 
Candidates  on  August  10. 1979. 

This  process  led  to  the  designation  of 
the  Channel  Islands  National  Marine 
Sanctuary  on  September  21. 1980,  and 
the  Point  Reyes-Farallons  Islands 
National  Marine  Sanctuary  (later 
renamed  Gulf  of  the  Farallones  National 
Marine  Sanctuary]  on  January  16, 1981. 
In  1980,  NOAA  determined  that  work  on 
the  proposed  Monterey  Bay  Sanctuary 
would  be  delayed  due  to  the  complex 
analyses  and  corresponding  staff  time 
required  for  the  other  two  California 
sites. 

On  December  14. 1983,  NOAA 
removed  Monterey  Bay  irom  the  Ust  of 
active  candidates  for  three  reasons:  (1) 
The  existence  of  two  other  National 
Marine  Sanctuaries  in  California 
(Channel  Islands  and  Gulf  of  the 
Farallones)  which  protect  similar  marine 
resources  and  the  Program's  poUcy, 
established  in  1980,  to  consider  a 
diverse  array  of  sites  and  resources;  (2) 
the  proposed  area's  relatively  large  size 
and  the  surveillance  and  enforcement 
burdens  this  would  impose  on  NOAA; 
and  (3)  the  wealth  of  existing  marine 
conservation  programs  already  in  place 
in  the  Monterey  Bay  area. 

In  1988.  when  Congress  reauthorized 
and  amended  Title  III  of  the  Act  it 
spedfied  in  section  205  of  Pub.  L  100- 
627,  that  NOAA  designate  Monterey  Bay 
as  a  National  Marine  Sanctuary  by 
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December  31. 1960.  This  statutory 
requirement  has  therefore  reinstated 
Monterey  Bay  as  an  Activ*  Candidala 
for  Sanctuaiy  statns. 

Natml 


Monterey  Bay  is  located  within  the 
Eastern  Pacific  Boreal  Region  which 
incorporates  a  vast  area  of  tiie  North 
Padfk.  and  more  speciScafly,  within  the 
Oregonian  biogeographical  province 
encompassiQg  the  North  American  coast 
from  Point  Conceptiop  lo  the  Canadian 
bwder.  The  Sanctuary  stady  area 
iBolades  the  coastal  waters  between 
Pigeon  Point  San  Mateo  Comity 
(aril-N.  122*24'W)  and  Pomt  Sur  in 
Monterey  County  (36*18'N. 
in'SZyf)  and  extendii^  bom  dw 
mean  hi^  tide  Una  froa  tbeae  sites 
seaward  lAJS  nantical  nfles  on  a 
heading  of  240*. 

OceanagrapJuc  CbamdnrMtin 

Typical  of  dw  Oregooian  prnviaem,  the 
Bay  is  stronglT  tnflaoioed  by  cod, 
relatively  dear  waters  doasiialed  by  the 
Calilomia  current  Tbe  Monte  ey 
Submarine  Canyon  results  in  a  strong 
upwelling  of  natrient^cich  water. 
Cooaeqoentiy.  the  nearaiwte  waters  are 
highly  prodnctrre.  supporting  (fiveraa 
floral  and  faunal  assemblages. 

Qrcuiation  within  the  Bay  is 
influenced  by  a  variety  ol  iaciars. 
offshore  currents,  seasonal  periods  ol 
upwelling.  winds,  the  Monterey 
Submaiiae  Canyon,  and  ii*«r 
discharges. 

Geological  PBObirag  tmd  Habitat 

The  area  is  characterized  by  a  namw 
contioental  shelf  fringed  by  a  variety  of 
coastal  tj^ws.  The  anderiyi^  rock  types 
range  from  pm  TrnisiT  JiiiHiis  wllli 
some  intrusions  south  of  Monterey  Bay 
to  softer  sedimentary  rocks  underlying 
Monterey  Bay  and  areas  to  the  north. 
Covering  these  rocks  in  aaost  areas  are 
three  sedimentary  types:  rocky  substrata 
dominate  in  nearshore  areas  north  and 
south  of  Monterey  Bay;  fine  sand  and 
coarser  sand  are  found  in  the  Bay's 
nearshore  areas;  and  mud  which 
predominates  ofEshare  except  far  a  large 
sandy  shelf  extending  (^IHoint  Bar.  The 
Monterey  Sobmarine  Canyon  hasa 
mixtiire  of  mud  and  sand  with  mmm 
rock  outcrops.  Fringing  die  watats  of  the 
area,  the  shoreline  ranges  from  rocky 
and  mountainous  soath  of  die  Bay  to 
sand  dunes  from  Seaside  north  to  Moss 
Landing  and  to  sand  bhifis  to  die  north. 
There  are  also  numeroas  small  —^j 
some  large  rivers  that  empty  into  tha 
Bay  with  one  laige  estuary.  Eldioni 
Sloi^  and  sevcrral  smaDer  ones. 

Wnile  there  are  submarine  canyons 
elsewhere  in  the  Oregonian  province. 


the  Monterey  Submarine  Canyon  is 
unique  in  its  aiM».  configiaatioo.  and 
proximity  to  abara.  This  canyon,  along 
with  ad|aeent  sahmarine  canyons, 
enriches  local  water  thtoagh  strong 
seasonal  upwellings.  aM>difies  OHrents 
and  provides  habitat  for  pelagic 
communities.  Monterey  Bay  itself  is  a 
rare  geological  featmv  along  the  Pacific 
coast  as  it  is  one  of  the  few  large  bays. 
This  fact  lands  additional  importance  to 
this  area  as  a  resting  and  st^ng  area 
for  migrating  birds. 

The  divtfsity  of  rock  types,  sediment 
types  and  shoreliae  characteristics  in 
combination  with  die  nutrient  rich 
waters  and  subetantial  underwater 
relief  all  combine  to  form  several 
habitat  assemblages.  This  variety  of 
assemblages  is  one  of  the  major 
determinants  of  the  rich  inteilidal  and 
subtidal  ooaummities  and  represents  the 
range  of  habitats  to  be  found  in  the 
Oregonian  pravinoa. 

Flora  and  Pauaa 

Monterey  Bay  has  a  highly  diverse 
floral  and  Eaonal  componenL  Algal 
diversity  is  extremely  hi^  and  the 
concentratians  of  pinnipeds  and  some 
seabirds  is  outstanding.  The  fish  stock, 
particularly  in  Monterey  Bay,  is  rich  and 
the  variety  of  crustaceans  is  In^ 

The  Bay  has  die  onst  divose  algal 
community  in  Noclfa  Aiaiiiii  i.  with 
about  450  to  500  spedes  of  west  coast 
algae  represented.  The  diversity  of 
habitat  assemblages,  rich  nutrients  close 
to  shore,  the  high  quality  waters  and  die 
location  of  the  Bay  quite  doae  to  the 
overlap  of  the  Caiiiimman  and 
Oregonian  biogeographic  provinces, 
account  lor  this  diversity. 

Tbe  habitats  created  by  the  variety  of 
substrate,  kelp  beds,  the  casgron 
complex  and  the  nutrient  rich  waters 
support  rich  fish  stxM:ks  and  safaetantial 
invertebrate  popnlations.  The  various 
envirtMunents  within  tbe  study  area 
support  different  fish  communities,  nvidi 
Monterey  Bay  and  the  granitic  substrate 
Just  to  this  south  supporting  the  higjiest 
diversity.  The  invertebrate  diversity  also 
reflects  the  variety  of  habitet  types. 
Over  300  spades  of  invertebrates  have 
been  reported  off  Point  Alio  Noava 

The  area  also  supports  one  of  tbe 
greatest  diversities  of  marine  irwHinuila 
in  the  world.  Among  these  are  several 
endangered  spedes,  in/^liwting  the 
Cahfomia  gEay  wfaala  {EtehndttiiM 
wbusttml  finback  whala  [BaJoenoptera 
phjmahai.  humpback  whala  [Megaptem 
novaeof^iae].  sperm  whala  {Pttyseter 
catodon),  and  die  threatened  California 
sea  otter  [Exihydro  hitris). 

All  species  of  pinnipeds  conunonly 
found  off  the  central  and  northern 
California  coast  are  found  in  the 


Monterey  Bay  area.  Ado  Nuevo  is  one  of 
the  most  importent  sites  and  has  been 
died  as  the  most  important  pinniped 
rookery  and  resting  area  in  central  and 
northern  Cahfomia. 

The  area  also  encompasses 
approximately  one-third  of  the  entire 
sea  otter  range  in  California.  The 
majority  of  otters  are  found  south  of  the 
Monterey  Peninsula  (females  and  pups) 
with  the  northern  peripheraj  group  of  the 
entire  population  founid  between  Soquel 
Point  and  Hkhom  Slough. 

Most  of  the  cetacean  spedes  known 
to  frequent  the  central  and  northern 
California  coast  have  been  nghted  in 
the  area.  Many,  such  as  the  gray  whale, 
pass  through  the  area  while  on  a 
northerly  or  southerly  migratory  route. 
However,  die  edge  of  die  canyon 
complex  does  serve  as  an  excellent 
f  eetfing  area  dae  to  strong  nutrient 
upwelliqgs. 

Monterey  Bay  plays  a  wmjat  role  for 
avifaima  as  a  staging  halMtet  during 
both  migrations  and  as  wintering  and 
summer  habitet  Bird  species  diversity  is 
very  high.  The  area  is  attractive  due  to 
the  nutrient  waters  and  resulting  rich 
food  resources,  the  protected  bay 
environment  and  location  aloiig  the 
Pacific  flyway.  Breeding  papulations  are 
generally  small  and  scattered.  The 
entire  world  population  of  die  Ashy 
Stonn-Petrel  [Oceanodroma  homochwa) 
(5000-10.000)  can  be  found  feeding  in  the 
area  immediately  above  the  Monterey 
Submarine  Canyon  from  August  to 
November. 

Critical  Habitat 

Critical  habitats  are  areas  that  are 
essential  for  spawning  and  breeding  and 
are  crudal  to  the  survival  of  particular 
species.  Becaiue  of  the  hi^ily 
productive  waters  of  the  Bay  area, 
sevnal  critical  habitate  have  been 
identified  in  Monterey  Bay  and  its 
surrounding  waters. 

The  California  sea  otter  is  an 
endangered  spedes  whose  females  and 
pups  are  founid  primarily  in  tbe  sheltered 
coves  south  of  Monterey  Peninsula.  The 
highest  densities  of  otters  occur  in  rocky 
nearshore  areas  vhthin  the  20  meter 
isobath  in  tlie  dense  kelp  canopy.  These 
areas  have  been  idantiSiBd  as  critical 
breeding  and  feeding  locatioos  essential 
to  rriststira  of  current  and  fotnre 
populations  of  sea  otters. 

Earth's  entire  population  of  Ashy 
Storm-Petrels  feed  ow  die  Monterey 
Canyon  from  August  to  November. 
Waters  over  the  canyon  are  a  critical 
feeding  area  that  is  important  to 
survival  of  the  spedes. 

Point  A6o  Nuevo  is  a  critical  breeding 
habitet  for  elephant  seals  [Migrounga 
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anguestirostria],  Stellar  sea  lions 
[Eumatopias  jubata)  and  harbor  seals 
[Phoca  vituUna).  Mo  Nuevo  Island, 
with  ite  small  stffface  area,  is  the  focus 
of  virtually  all  pini^ied  breediiig 
activity  taking  place  in  the  area,  and 
may  be  the  key  to  the  continued  survival 
of  these  populations  in  central  and 
northern  California. 

Afio  Nuevo  Island  is  also  a  critical 
habitet  for  breeding  elephant  seals  as 
well  as  the  mainland  Point  Ano  Nuevo. 
The  marine  environment  immediately 
around  the  island  and  mainland  point 
may  also  be  critical  However,  tbe 
extent  of  feeding  activity  taking  place  in 
the  waters  near  the  island  is  unknown. 

There  are  other  very  important  sites, 
induding  the  spawning  grounds  of  the 
mariiet  squid  [Loligo  opaJescaia]  in 
Monterey  Bay  and  the  nesting  sites  for 
seabirds  along  the  shoreline  cmd  on 
small  ofiishore  rocks. 

Human  Uses 

Research  (^ipaiiunitiea 

The  biological  and  physical 
characteristics  of  Monterey  Bay 
combine  to  provide  outstanding 
opportunities  for  scientific  research  on 
many  aspecte  of  marine  ecosystems. 
The  diverse  habitats  are  readily 
accessible  to  researchers. 

Six  maJOT  research  facilities  are  found 
in  the  area.  These  institutions  are 
exceptional  resources  with  a  long 
history  of  research  and  large  databases 
possessing  a  considerable  amount  of 
baseline  information  on  the  Bay  and  ite 
resources. 

The  Hopkins  Marine  Station  is  located 
in  Pacific  Grove.  As  part  of  Stanford 
University,  ite  primary  research  efforts 
focus  on  cellular  and  developmental 
biology,  immunology,  and  neurobiology 
of  intertidal  organisms.  Other  research 
is  focused  on  the  ecology  of  die  rocky 
intertidal  zone  of  the  Hopkins  Marine 
Life  Refoge  offshore  of  the  laboratory 
grounds. 

The  Moss  Landing  Marine  Laboratory 
of  San  Jose  State  University  is  located 
along  the  central  coast  (rf  Monterey  Bay. 
Its  reseordiers  conduct  a  variety  of 
research  induding  oceanography, 
ichthyology,  marine  algae,  invertebrates, 
and  marine  mammal  and  seabird 
behavior.  The  Laboratory  operates  the 
R/ V  Point  Sto"  for  ite  oceanographic 
research. 

The  Long  Marine  Laboratories  and  the 
Center  for  Coastal  and  Marine  Studies 
of  the  University  of  California  at  Santa 
Cruz  also  conduct  a  variety  of  research 
projectfl  on  topics  such  as  cetaceaiu. 
pinnipeds  (espedally  at  Ano  Nuevo), 
sea  otters,  invertebrates,  and  plankton. 


The  Naval  Postgraduate  School  is 
located  near  downtown  Monterey  and  is 
operated  by  die  United  States  Navy.  The 
research  focus  at  this  institution  is 
exdutlvaly  on  physical  oceanograi^. 
The  school  riiares  access  to  the 
oceanographic  research  vessel 
maintained  by  the  Moss  Landing  Marine 
Laboratory. 

The  Granite  Canyon  Marine 
Laboratory,  located  along  the  Big  Sur 
coasdine  iust  south  of  Carmel  is 
operated  by  die  California  Department 
of  Fish  and  Game.  Ite  primary  research 
emphasis  is  on  aquaculture  cmd  water 
quality  monitoring. 

The  Monterey  Bay  Aquarium  is  a 
privately  owned  institution  with  a 
variety  of  research  interesU  focused  on 
the  Bay  and  the  Monterey  Canyon.  The 
recent  estabhsfament  of  the  Monterey 
Bay  Research  Institute,  the  Monterey 
Bay  Aquarium's  research  arm,  will 
enable  the  Aquarium  to  devote 
resources  to  studying  several  aspecte  of 
the  Bay's  eoosystems.  Extensive 
research  is  planned  to  examine  die 
Monterey  Canyon  via  a  remote-operated 
unmaimed  sutnnersible.  Other  res^irdi 
efforts  will  be  wide-ranging  and  include 
biological,  chemical,  physical,  and 
geological  oceanography  and  studies  on 
the  canyon's  benthic  and  pelagic 
habitate. 

Tourism  and  Recreational  Uses 

The  diverse  resources  of  Monterey 
Bay  are  enjoyed  by  the  residento  of  this 
area  as  well  as  the  numerous  visitors. 
The  population  of  Monterey  and  Santa 
Cruz  countries  was  544JX)0  in  1985  and 
is  projected  to  increase  to  755.000  by 
2006.  Tbe  projected  gtovrth  is  based  in 
large  part  on  the  attractiveness  of  the 
area's  natural  beauty. 

Since  the  late  1800's,  Monterey  Bay 
has  served  as  a  major  tourist 
destinatioiL  The  most  recent  estimate  of 
visitors  to  the  area  by  the  Assodation  of 
Monterey  Bay  Area  Govemmento  was 
approximately  18  miltion  aimually, 
indicating  the  important  role  tourism 
plays  in  supporting  the  local  economy. 

The  16  State  beaches  along  the  Bay's 
shoreline  attraded  over  3.5  million 
visitors  during  tbe  last  six  months  of 
1986.  The  Monterey  Bay  Aquarium, 
opened  in  1064.  attrecte  nearly  2  milfion 
visitors  aimually.  The  Elkhom  Slough 
National  Estuarine  Research  Reserve 
operates  an  interpretive  center  vidiich 
serves  30,000  to  404100  visitors  per  year. 
The  Ano  Neuvo  State  Reserve  has  an 
interpretive  center  and  offers  guided 
tours  around  the  Reserve  to  observe  the 
elephant  seal  breeding  colonies 
established  on  the  nudnland.  Aimual 
visitors  to  this  area  number 
approximately  150,000.  The  Point  Lobos 


State  Reserve  just  south  of  Carmel 
receives  approximately  3004XX)  visitors 
per  year. 

Commercial  and  IndastriaJ  Utet 

The  area  also  supports  several 
economic  activities.  The  most  important 
activity  direcdy  dependent  on  the 
resources  is  commerical  fishing,  which 
played  an  important  role  in  the  history 
of  Monterey  Bay  cmd  continues  to  be  an 
important  activity.  Ijirutinga  in  excess  of 
10  million  dollars  are  made  yeariy  and 
account  for  approximately  five  percent 
of  the  total  California  harvest  Fishii^ 
takes  place  throu^iout  the  Bay  and  ite 
o&hore  waters.  The  major  OMiimercial 
finfish  qiedes  are  the  northern  anchovy 
(EugrauJis  Mordax],  rockfish  [Sebastea 
spa],  mackerel  (ThicAums  symmetricus\, 
albacore  tuna  [Thannos  aJalanga), 
salmon  [Salmonidae],  and  sablefiah 
[Anoplopoma  timbria).  Squid  are 
primarily  in  the  southern  half  ai  the  Bay 
and  along  the  Big  Sor  coast  The 
commerical  fishoies  catch  of  1966 
accounted  for  8i)  million  dollars  in 
wholesale  value. 

Related  to  fisheries  are  the  several 
aquacahure  operations  within  the 
Monterey  Bay  area.  Dependoit  in  large 
part  on  a  dean  source  of  ocean  waters, 
some  operations  colled  organisms 
direcdy  bom  the  Bay  while  others  grow 
and  produce  their  own  suppUes  through 
captive  breeding.  Algae,  abalone,  otters, 
salmon,  and  sea  hares  are  being  raised 
in  the  various  aquaculture  ventures. 

Making  a  more  interest  use  of  the  area 
are  the  commerdal  ships  wluch 
regularly  traverse  the  outer  reaches  of 
the  area  as  part  of  the  route  from  San 
Franciso  to  Los  Angeles,  with  infrequent 
vessel  trafflc  to  Moss  limding.  Sante 
Cruz,  or  Monterey.  Although  this  traffic 
is  not  yet  a  major  concern,  contiiigency 
plans  designed  to  read  to  oil  spil^ 
resulting  from  tanker  acddente  are 
being  fcmnulated. 

Oil  and  gas  exploration  in  tbe  Bay 
area  is  being  considered.  On  November 
16, 1988,  the  Department  of  Interior's 
Minerals  Managemoit  Service  issued  a 
Call  for  Information  and  Nomination  for 
Oil  and  Gas  Lease  Sale  #119.  an  area 
which  overiaps  a  portion  of  the 
proposed  Sanctuary  study  area. 

Another  use  of  the  Bay  area  is  for 
dredgfc  and  waste  disposal  A  site  off 
Moss  landing  is  used  for  disdiaiged 
dredge  spoils.  Munidpal  and  industrial 
wastes  are  dumped  into  the  waters  at 
various  outfalls.  Ncm-point  agricultural 
runoff  is  also  entering  the  Bay. 

Military  uses  of  the  area  are  rare,  but 
onshore  target  practice  necessitates 
prohibiting  boata  within  a  designated 
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area  offshore  of  Port  Ord  on  an 
occasional  basis. 

Existiiig  Protoctioa  of  Marina  ResourcM 

Several  agencies  operate  programs  to 
protect  significant  resourcee  within  die 
Monterey  Bay  area  and  to  provide 
recreational  and  interpretive 
opportunities.  California  Parks  and 
Recreation  and  the  California 
Department  of  Fish  and  Game  manage 
15  state  beaches.  2  state  reserves,  2 
state  parks.  1  «vildlife  area  and 
ecological  Reserve,  Pacific  Grove 
Marine  Life  Refuge.  Point  Loboe  State 
Reserve.  Carmel  Bay  Ecological 
Reserve,  and  the  California  Sea  Otter 
Game  Refuge.  Elkhom  Slough  National 
Estuahne  Research  Reserve  provides 
resource  management  and  protection  to 
one  of  the  most  important  estuaries  in 
central  California.  Los  Padres  National 
Forest  protects  coastal  resources  where 
it  borders  the  sea. 

These  programs  have  placed 
considerable  emphasis  on  the  protection 
of  coastal  resources  but  have  not  given 
the  same  attention  to  marine  resources. 
Some  critical  marine  areas,  such  as  the 
waters  around  Aiio  Nuevo  Island  and 
over  the  Monterey  Submarine  Canyon, 
receive  no  special  attention  by  resource 
managers.  Other  areas,  such  as  the 
waters  of  the  Big  Sur  coastline,  receive 
limited  protection.  A  limiting  factor  that 
may  hamper  resource  management  is 
the  lack  of  a  mechanisn  to  establish 
research  priorities  and  coordination, 
and  develop  contingency  plans  for 
potential  accidents. 

With  current  resources  of  existing 
programs  being  limited,  the  coordination 
of  resource  protection  and  management 
programs  is  essential.  The  Monterey  Bay 
Sanctuary  could  provide  an  important 
role  in  such  coordination. 

The  Designatioa  Proceaa 

The  management  plan  to  be  prepared 
for  the  proposed  Sanctuary  will  specify 
the  goals  and  objectives  of  Sanctuary 
designation  and  describe  programs  for 
resource  protection,  research  and 
interpretatioa  The  various 
administrative  and  regulatory 
alternatives  to  Sanctuary  management 
will  be  analyzed  in  the  environmental 
impact  statement. 

Opportunities  for  public  participation 
in  NOAA's  development  of  an 
environmental  impact  statement  and 
management  plan  will  be  provided 
through  the  January  scoping  meetings, 
solicitation  of  comments  on  the  draft 
environmental  impact  statement  and 
management  plaa  and  formal  public 
hearings. 

The  January  scoping  meetings  will 


attempt  to  identify  issues  in  establishing 
a  Monterey  Bay  National  Marine 
Sanctuary  and  generate  suggestions  for 
resolving  them.  Topics  for  discussion 
will  include  the  foUo%ving:  (1)  Boundary 
alternatives,  (2)  Management 
alternatives.  (3)  Resource  protection,  (4) 
Research  opportunities  and  (5) 
Interpretive  opportunities. 
Dated:  January  2. 1960. 

Thomaa  |.  Magiimis, 

Auistant  Administator  for  Ocean  Services 
and  Coastal  Zone  Management 

[FR  Doc  8»-278  Piled  l-S-W:  8:46  am] 


1M7Surv«y  Of  Striped 

AOINCV:  National  Marine  Fisheries 
Service  (NMFS],  NOAA.  Conunerce 
ACTION:  Notice  of  survey  results. 


;  NOAA  publishes  the  results 
of  a  survey  of  AUantic  coast  striped 
bass  fisheries  for  1967.  The  report  of 
survey  results  is  required  by  the  AUantic 
Striped  Bass  Conservation  Act.  The 
intent  is  to  provide  information  on  the 
status  of  the  striped  bass  fisheries. 
ADOnctt:  Copies  of  the  sur\'ey  results 
are  available  from  David  C.  Deuel, 
NOAA/NMFS,  1335  East  West 
Highway,  Silver  Spring.  MD  20910. 

ran  nurrMcn  iNrowKUTiON  contact: 

David  G.  Deuel,  301  427-2347. 
tUPeiUMNTARV  mknimation: 

Comprehensive  Annual  Survey  of  the 
AUantic  Striped  Bass  Fisheries- 
Calendar  Year  1987 

Section  6  of  the  Atlantic  Striped  Bass 
ConservaUon  Act  (Pub.  L  No.  98-613, 16 
U.S.C  1851)  required  the  Secretary  of 
Commerce  and  the  Secretary  of  the 
Interior  to  conduct  a  comprehensive 
annual  survey  of  the  AUantic  striped 
bass  fisheries.  Each  survey  was  to 
include,  but  not  be  limited  to,  a 
compilation  and  assessment  of  the 
recreaUonal  and  commercial  landings  of 
striped  bass  in  the  coastal  states  during 
the  period  considered  in  the  survey.  The 
results  of  each  annual  survey  were  to  be 
published  in  the  Federal  Re^ster.  This 
report  presents  data  for  calendar  year 
1987  as  required  by  section  6  of  the 
AUanUc  Striped  Bass  Conservation  Act 
(The  Act). 

The  Act  was  signed  into  law  on 
October  31. 1984.  Under  Uie  Act  no 
funds  were  authorized  for  appropriation 
for  acUviUes  in  fiscal  year  1965.  For 
fiscal  years  1986  and  1987,  funds  were 
authorized  but  not  appropriated.  Thus, 
for  calendar  years  1965  and  1988.  no 
funds  were  appropriated  for  conduct  of 


the  comprehensive  aimual  survey  and 
no  separate  surveys  were  conducted  on 
the  Atlantic  striped  bass  fisheries. 
However,  the  NaUonal  Marine  Fisheries 
Service,  of  the  U.S.  Department  of 
Commerce,  routinely  collects  data  on  all 
U.S.  commercial  fisheries  and  on  marine 
recreational  fishing  on  the  AUanUc, 
Gulf,  and  Pacific  coasts.  Data  from  these 
surveys  are  used  in  this  report  to  saUsfy 
the  requirements  of  section  6  of  the  Act 

A  description  of  the  statistical  survey 
procedures  for  the  commercial  landings 
may  be  found  in  "Fishery  Statistics  of 
Uie  United  States  197r'  (U.S. 
Department  of  Commerce,  1964).  and  for 
the  recreational  fishery  data  in  "Marine 
Recreational  Fishery  Statistics  Survey, 
AUantic  and  Gulf  Coasts,  1986"  (U.S. 
Department  of  Commerce,  1987). 

The  Act  addresses  striped  bass  from 
Maine  through  North  Carolina;  the  data 
presented  here  are  for  the  same  area. 
Commercial  landings  of  striped  bass  in 
1987  were  0.4  miUion  pounds,  an 
increase  of  0.1  million  pounds  over  the 
1986  landings  of  0.3  million  pounds.  The 
1986  landings  were  the  lowest  on  record. 
Maximum  landings  of  14.7  miUion 
pounds  were  recorded  in  1973,  and  since 
then  landings  have  steadily  declined. 
Part  of  the  decline  since  1982  has 
resulted  from  restrictive  regulations  on 
the  commercial  fishery.  Average 
landings  for  the  20  year  period  from  1968 
to  1967  were  6.3  million  pounds. 
However,  from  1968  to  1987,  landings 
averaged  9.9  million  pounds,  while  from 
1978  to  1987,  landings  averaged  only  2.6 
million  pounds.  For  the  last  5  years,  an 
average  of  1.3  million  pounds  was 
landed.  Commercial  landings  by  state 
from  1980  through  1987  are  shown  in 
Table  1.  Figure  1  shows  annual 
commercial  landings  from  1962  through 
1987. 

Estimates  of  catch  and  harvest  of 
striped  bass  by  recreational  fishermen 
are  avaUable  from  the  marine 
recreational  fishery  statistics  surveys 
from  1979  through  1987.  Catch  is  defined 
as  the  total  number  of  fish  caught, 
including  those  released  alive.  Harvest 
is  the  number  of  fish  which  are  removed 
from  the  population.  Estimated  weights 
are  available  for  the  fish  harvested.  The 
reliability  of  the  survey  estimates  is 
greater  for  species  which  occur  more 
frequently  in  the  catch  than  for  those 
which  occur  infrequenUy  in  the  catch.  In 
recent  years,  with  the  striped  bass 
stocks  at  low  levels,  the  estimates  for 
striped  bass  are  less  reliable  than  those 
for  other  species  such  as  bluefish,  winter 
fiounder,  or  scup,  which  occur 
frequenUy  in  the  catch.  In  addition, 
there  is  high  variability  of  striped  bass 
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catch  estimates  by  state  from  year  to 
year.  Although  a  separate  survey  of  the 
recreational  fishery  for  striped  bass 
would  likely  provide  more  reliable 
estimates  of  the  catch  and  harvest  of 
striped  bass,  such  a  survey  would  be 
extremely  expensive  to  conduct 

In  1987,  recreational  fishermen  caught 
an  estimated  886,000  striped  bass,  of 
which  50,000  were  harvested.  The 
remaining  836,000  were  released  aUve. 
The  estimated  weight  of  the  1987  striped 
bass  recreational  harvest  was  0.9 
million  pounds.  Table  2  presents 
estimates  of  the  total  recreational  catch 
of  striped  bass  by  state  from  1980 
Um>ugh  1987. 

The  total  recreational  catch  of  striped 
bass  declined  from  about  2.0  million  fish 
in  1979  to  about  600,000  fish  in  198^ 
1985.  As  with  the  commercial  fishery, 
restrictions  on  the  recreational  fishery 
contributed  to  the  decrease  in  catch.  The 
increase  in  total  catch  in  1986  likely 
refiects  the  increased  abundance  of  the 
1982  and  subsequent  year  classes, 
resulting  from  management  measures 
providing  nearly  total  protection  to 
these  year  classes.  The  number  of 
striped  bass  harvested  has  declined 


from  about  1.3  million  fish  in  1979  to 
50.000  in  1986,  while  Uie  number 
released  alive  has  increased  as  a 
percentage  of  the  total  catch.  From  1979- 
1981,  an  average  of  24  percent  was 
released  alive:  from  1982-1987,  an 
average  of  75  percent  was  released 
alive;  and  in  1987, 94  percent  of  the  fish 
were  released  alive.  This  demonstrates 
the  effectiveness  of  size  limits  and  bag 
limits  in  conserving  striped  bass. 

The  management  measures  imposed 
on  striped  bass  fishing  by  the  coastal 
states,  as  recommended  by  the  AUantic 
States  Marine  Fisheries  Commission's 
Interstate  Fishery  Management  Plan  for 
the  Striped  Bass  (as  amended),  have  had 
a  significant  impact  on  the  level  of  the 
recreational  harvest  and  of  the 
commercial  landings.  Most  new 
management  regulations  were  put  in 
place  between  1982  and  1986,  with  those 
having  the  most  impact  being 
implemented  during  1984, 1985,  and 
1986.  These  regulations  include  closed 
seasons,  closed  areas,  size  limits, 
commercial  gear  restrictions,  and  bag 
limits  on  the  recreational  fishery.  Most 
significanUy,  a  moratorium  was  imposed 
on  striped  bass  fishing  in  Maryland  and 


Delaware  in  January  1985.  During  1986. 
the  striped  bass  fishery  was  closed  in 
marine  waters  of  New  York. 
Connecticut  and  Rhode  Island.  Several 
other  states  prohibit  sale  of  striped  bass 
and  have  implemented  a  33-inch 
minimum  size  limit.  Bag  limits  range 
from  1  to  5  fish  in  states  which  allow 
recreational  fishing. 

Appropriate  data  from  which  to 
calculate  estimates  of  striped  bass 
population  size  have  not  been  collected. 
Prior  to  1982,  striped  bass  commercial 
landings  data  were  used  as  an  indicator 
of  the  stock  size.  The  commercial  fishery 
has  since  been  severely  restricted  by 
regulations;  thus,  landings  in  recent 
years  are  not  comparable  to  those  in 
earlier  years  nor  are  they  indicative  of 
trends  in  stock  size.  The  recreational 
fishery  for  striped  bass  has  been 
similarly  impacted  by  mtmagement 
regulations.  Thus,  caution  should  be 
used  in  interpreting  the  landings  data  in 
recent  yeara. 

Dated:  Deceml>er  30. 1968. 
)oeP.  Oeni. 

Acting  Director  of  Office  Fisheries. 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 


Table  1  .—Reported  Commercial  Landings  (Thousands  of  Pounds)  of  Striped  Bass  in  Atlantic  Coastal  States,  1980- 

1987. 
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Dash  danoiM  none  raporlad:  "  denotes  lees  than  500  pounds. 

NOTE— Restnctive  regutaione  on  the  commercial  fishery  contributed  to  the  decrease  in  landings  since  1962. 

Table  2.— Estimated  Total  Recreational  Catch  (Thousands  of  Fish)  of  Striped  Bass  by  State.  Maine  to  North 

Carouna.  1980-1987. 
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S0UfC6S: 

I97»>l9e0:  USOOC  1964.  Cumni  Fahary  Slatisiics  No.  S322. 

1961-1962:  USOOC.  1986.  CunwH  Fiitay  SMMcs  Na  6324. 

1963-1964:  USOOC.  1965.  CumM  FWiiiy  SWMcs  Na  6326. 

1965:  USOOC  1966.  CwraM  Ftohvy  UliilWci  Na  6327. 

1966:  USOOC.  1967.  CwiWll  Hihvy  SMMkS  Na  8392. 

1967:  Nakontf  Marina  Fiahariaa  Sarvioa.  F/REi.  unpuWahad  data. 

No-rc— RaakidNa  ragulaioni  on  iha  racraalional  listwry  contrtxrtad  to  decraaMd  catchas 
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Figure  1.     Reported  Conaercial  landings  of  Striped  Bass 
Along  the  Atlantic  Coast «  1961-1987. 

Note:   Restrictive  regulations  on  the  coaaercial  fishery 
contributed  to  the  decrease  in  landings  since  1982, 


(FR  Doc  89-231  Filed  1-5-W;  8:45  amj 
HUJNo  cooc  Mia-aa-c 


456 


Fedwal  Register  /  VoL  54.  No.  4  /  Friday,  January  6,  1980  /  Notices 


Issuance  of  Letter  of  AuttKNization; 
Oeopfiyeictt  Servicei  Inc. 

Notice  is  given  that  on  December  30, 
1988,  the  National  Marine  Fisheries 
Service  issued  a  Letter  of  Authorization 
under  the  authority  of  section  101(a)(5) 
of  the  Marine  Mammal  Protection  Act  of 
1972  and  50  CFR  Part  228.  Subpart  B— 
Taking  of  Ringed  Seals  Incidental  to  On- 
Ice  Seismic  Activities,  to  the  following: 
Geophysical  Service  Inc..  5801  Silverado 
Way.  Anchorage,  Alaska  99502. 

This  Letter  of  Authorization  is  valid 
for  1969  and  is  subject  to  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407)  and  the 
Regulations  Governing  Small  Takes  of 
Marine  Mammals  Incidental  to  Specified 
Activities  (50  CFR  Part  228,  Subpart  A 
andB). 

Issuance  of  this  letter  is  based  on  a 
finding  that  the  total  taking  will  have  a 
negligible  impact  on  the  ringed  seal 
species  or  stock,  its  habitat  and  its 
availability  for  subsistence  use. 
This  Letter  of  Authorization  is 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring. 
Maryland  20910 
Director,  Alaska  Region.  National 
Marine  Fisheries  Service,  P.O.  Box 
1668.  luneau.  Alaska  99802. 

Dated  December  3a  1968. 
NMcyFoelH. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

|FR  Doc  80-223  Piled  1-6-89: 8:45  amj 


PermH;  Karen  W.  Pryor  (P43t) 

Notice  is  hereby  given  that  an 
Applicant  has  appUed  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  and  Regulations  Govemii^  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

Applicant  Karen  W.  Pryor,  44811 
South  East  166th  Street  North  Bend. 
WA  96045. 

Type  of  Permit  Scientific  Research. 

Name  and  Number  of  Animals:  One 
(1)  Skeleton  of  a  Commerson's  dolphin 
[CephaJorhyncfius  commersonii). 

Type  of  Take:  The  applicant  proposes 
to  bring  into  the  United  States  the 
skeleton  of  a  beachwashed 


Commerson's  dolphin  collected  from 
Chile  at  the  Straits  of  Magellan  in  198& 

Location  and  Duration  of  Activity: 
The  skeleton  was  presented  to  the 
applicant  by  an  American  scientist  in 
Tierra  del  Fuego  who  has  a  collection  of 
several  hundred  museum-prepared 
whole  skeletons  from  Argentine  and 
Chilean  beaches.  The  applicant 
proposes  to  use  the  skeleton  for  a 
hands-on-study  of  the  behavior  patterns 
and  social  structure  of  like  specimens. 
The  study  proposes  to  encourage  young 
researchers  in  Chile  and  Argentina  to 
undertake  their  own  studies  of  the 
cetacean  fauna  of  the  southern  oceans. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Ragtoter,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Hwy.,  Silver  Spring.  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
apint>priate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  sununaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East  West 
Hwy.,  Rm.  7330,  Silver  ^ring. 
Maryland  20910;  and 

Director.  Northwest  Region.  National 
Marine  Fisheries  Service,  BIN  Cl570a 
7600  Sand  Point  Way,  Seattle. 
Washington  99615, 

NMcyFoalar. 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

Date:  December  2a  1968. 
(FR  Doc.  89-280  Filed  l-S-89;  8:45  am] 
SSJJMQ  coos  tt«»-<I-M 


COMMITTEE  FOR  THE 
IMPLEMEMTATION  OF  TEXTILE 
AGREEMENTS 

EstabUehment  Of  a  New  Export  Vlea 
ArrenQeinenl  for  Certain  TextHee  end 
Textile  Products  Produced  or 
Menufectured  in  tfte  Federative 
RepuliNc  of  BrazN 

January  3. 1989. 

AOCNCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
new  export  visa  arrangement. 

Emcnvi  OATI:  February  1, 1969. 

Aathoritjr:  Executive  Order  11651  of  March 
3, 1972,  aa  amended:  section  204  of  tlie 
Agricultural  Act  of  195a  as  amended  (7 
U.&C  1854) 


ITWN  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S  Department  of  Commerce, 
(202)  377-4212. 

supeimerr  ARV  eyomaATiON:  During 
recent  negotiations,  the  Governments  of 
the  United  States  and  the  Federative 
Republic  of  Brazil  agreed  to  establish  a 
new  export  visa  arrangement  under  the 
terms  of  the  new  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile 
Agreement  effected  by  exchange  of 
notes  dated  September  15  and  19, 1988. 

A  copy  of  the  visa  arrangement  is 
available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
Affairs.  U.S.  Department  of  State.  (202) 
647-1996. 

A  description  of  the  textile  and 
apparel  categwies  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedules  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  November  7, 1988). 
lames  H.  Bdib. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImpiemaDtatkm  of  Textile 


January  3, 1989. 
Commiasioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
2022a 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  195a  as 
amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  amended  on  July  31. 198a 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
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Man-Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  September  15  and 
19. 1968:  and  in  accordance  widi  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit  effective  on  February  1, 1989.  entry 
into  the  Customs  territory  of  the  United 
States  (i.e.,  the  50  States,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico]  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  textiles  and 
textile  articles  of  cotton,  wool  and  man-made 
fibers  in  Categore  200-239,  300-369,  400-469 
and  600-670,  including  part  and  merged 
categories  (see  enclosure  A),  produced  or 
manufactured  in  Brazil  and  exported  on  and 
after  February  1, 1989  from  Brazil  for  which 
the  Government  of  the  Federative  Republic  of 
Brazil  has  not  issued  an  appropriate  visa 
fully  described  below.  Should  additional 
categories,  merged  categories  or  part 
categories  be  added  to  the  bilateral 
agreement  or  become  subject  to  import 
quotas,  the  entire  category  or  categories  shall 
be  automatically  included  in  the  coverage  of 
the  visa  arrangement.  Merchandise  exported 
on  or  after  the  date  the  categoryfs}  is  added 
to  the  agreemeent  or  becomes  subject  to 
import  quotas  shall  require  a  visa. 
Notification  will  be  provided  when  additions 
or  changes  are  made. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textiles  and 
textile  articles.  A  circular  stamped  marking  in 
blue  ink  will  appear  on  the  front  of  the 
original  commercial  invoice.  The  original  visa 
shall  not  be  stamped  on  duplicate  copies  of 
the  invoice.  The  original  invoice  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/ or  visa  may  not 
be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the  following 
information: 

1.  The  visa  number.  The  visa  number  shall 
be  the  standard  nine  diget  letter  format 
beginning  with  one  numerical  digit  for  the 
last  digit  of  the  calendar  year  of  export 
followed  by  the  two  character  alpha  country 
code  specified  by  the  International 
Organization  for  Standardizatioo  (ISO),  and  a 
six  digit  numerical  serial  number  identifying 
the  shipment  e.g..  9BRl234Se. 

2.  The  data  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  signature  of  the  issuing  oBicial. 

4.  The  correct  categoty{s).  merged 
categoiyfs).  part  category(s).  quantity(s)  and 
unit(8)  of  quantity  provided  for  in  the  U.S. 
Department  of  Commerce  CORRELATION 
and  in  the  U.S.  Tarflf  Schedulefs)  of  the 
United  States  Annotated  (e.g.,  Xat.  340-510 

or-). 

Quantities  must  be  stated  in  whole  number. 
Decimals  or  fractions  will  not  be  accepted. 
Merged  category  quota  merchandise  may  be 
accompanied  by  eitlier  the  appropriate 
merged  category  visa  or  the  correct  category 
visa  corresponding  to  the  actual  shipment 
(e.g.,  quota  Categories  347/348  may  l>e  visaed 
as  347/348,  or  if  the  shipment  consists  solely 
of  Category  347  merchandise,  the  shipment 
may  be  visaed  as  "Cat  347."  but  not  as  "Cat. 
348"). 

\i&.  Customs  diall  not  permit  entry  if  the 


shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

If  the  visa  is  not  acceptable  to  the  U.S. 
Customs  Service,  a  new  visa  must  be 
obtained  from  the  Brazilian  Government  or  a 
visa  waiver  requested  by  the  Brazilian 
Government  issued  by  the  U.S.  Department 
of  Commerce  and  presented  to  the  U.S. 
Customs  Service  before  any  portion  of  the 
shipment  will  be  released.  The  waiver,  if 
used,  only  waives  the  requirement  to  present 
a  visa  with  the  shipment  It  does  not  waive 
any  apphcable  quota  requirements. 

If  the  visa  is  defident  the  U.S.  Customs 
Service  will  not  return  the  original  document 
after  entry,  but  will  provide  a  certified  copy 
of  that  visaed  invoice  for  use  in  obtaining  a 
new  correct  original  visaed  invoice,  or  visa 
waiver. 

If  import  quotas  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  from  Brazil  has  been  allowed 
entry  into  the  commerce  of  the  United  States 
with  either  an  incorrect  visa  or  no  visa,  and 
redelivery  is  requested  but  cannot  be  made, 
U.S.  Customs  shall  charge  the  shipment  to  the 
correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 

Any  shipment  whM±  requires  a  visa  but 
which  is  not  accompanied  by  a  vahd  and 
correct  visa  in  accordance  with  the  foregoing 
provisions  shall  be  denied  entry  by  U.S. 
Customs  Service  unless  the  Government  of 
the  Federative  Republic  of  Brazil  authorizes 
the  entry  and  any  charges  to  the  agreement 
levels  through  the  visa  waiver  process. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
or  value,  and  properiy  marked  commercial 
sample  shipments  valued  at  U.SJ2S0  or  leas, 
do  not  require  a  visa  for  entry  and  shall  not 
be  charged  to  the  agreement  levels. 

A  facsimile  of  the  visa  stamp  is  enclosed 
with  this  letter. 

The  actions  taken  with  respect  to  the 
Government  of  the  Federative  Republic  of 
Brazil  and  with  respect  to  imports  of  textiles 
and  textile  articles  of  cotton,  wool  and  man- 
made  fibers  have  been  determined  t>y  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Conunissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exceptions  to  the 
rulemalcing  provisions  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
James  R  Babb, 

Chairman  Comadttee  fw  the  Implementation 
of  Textile  Agreements. 

Enclosure  A 

Merged  Categories:  300/301. 317/328. 334/335, 


338/339/638/639,  342/642,  347/348.  410/ 

624, 445/446.  647/648. 
Part  Categories: 
369-D— Only  HTS  numbers  6302.60J»10 

and  6302.91^)20. 
369-0— All  HTS  numbers  in  Category  369 

except  6302^0.0010  and  6302.91.0020  in 

Category  369-0. 
604-A— Only  HTS  number  SS00.32JX)oa 
604-0— All  HTS  numbers  in  Category  604 

except  5500.32.0000  in  Category  604-A. 
ee»-P— Only  HTS  numbers  63O5Jn.0Oia 

6305.31.0020  and  630S.39i)000. 
669-0— All  HTS  numbers  in  Category  660 

except  6305.314010,  6305J1.0020  and 

6305.39.0000. 


|FR  Doc.  89-237  Filed  1-5-89:  8:45  amj 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Proctirefnent  Liet  1969;  AddMons 

AOBICY:  Committee  for  Purchase  ht)m 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  List 

SuemARV:  This  action  adds  to 
Procurement  List  1969  commodities  to  be 
produced  and  a  service  to  be  provided 
by  workshops  for  the  blind  or  other 
severely  handicapped 

EFFECTtVE  DATC:  February  6. 1969. 
AODHESS:  Committee  for  Pordiase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 


FOR  fuhther  eiFOMMTiod  contact: 
Beveriy  Milkman.  (703)  557-1145. 
sueeLEMENTAiiv  egoimaTiON.  On . 

October  14  and  October  21, 196a  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (53  FR  40252  and 
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41397]  of  proposed  additions  to 
Procurement  List  1980,  which  was 
published  on  November  15, 1968  (53  PR 
4601B). 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concemins 
capability  of  qualified  workshops  to 
produce  the  commodities  and  provide 
the  service  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  4dU8c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actons  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c  The  actions  will  result  in 
authorizing  small  entities  to  poduce  the 
commodities  and  provide  the  service 
procured  by  the  Government 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List  1969: 

Commodities 

Cover,  Telescope  Mounting 

1430-00-773-2030 
Bag,  Cargo 

1670-01-065-3748 
Stamp,  Rubber 

7520-00-NSH-OOOl 

752O-00-NSH-0002 

7520-00-NSH-0003 

7520-00-NSH-O004 

752D-0O-NSH-0005 

752(M)0-NSH-0006 

7520-00-NSH-0007 

7520-00-NSH-0006 

752D-00-NSH-0009 

752(MXM^SH-0O10 

7520-00-NSH-OOll 

752O-OO-NSH-0O12 

752O-O0-NSH-0O13 

7520-OO-NSH-0014 

7520-OO-NSH-OOlS 

7520-O0-NSH-0O16 

752(M»-NSH-0017 

(Requirements  for  McClellan  Air 
.  Force  Base.  California  only) 


Service 

lanitorial/Custodial.  FAA  Facility. 
Williamsport  Lycoming  Airport, 
Montoursville.  {Pennsylvania. 
Bewty  L.  Millunan, 
Executive  Director. 
[FR  Doc  80-235  Filed  1-4-80;  8:45  am) 


Procurement  List  1969;  Propoeed 
Additions  and  Deletions 

AOCNCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

■UMMAWV:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1989  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

COMMtNT*  MUST  SC  Rf  CCIVtO  ON  ON 
BCFORC:  February  6. 1989. 
AOontSS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
PON  niHTHdl  MFONMATION  CONTACR 

E.  R.  Alley.  Jr..  (703)  557-1145. 
SUPfUMINTAIIV  mformation:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additioos 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  conunodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  profwsed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1968,  which  was 
published  November  15. 1968  (53  FR 
46018): 

GoamKxfitiea 

Trap,  Roach.  Monitor 

3740-01-096-1632 
Cover.  Mattress 

7210-00-715-«130 

Services 

Janitorial/Custodial  U.S. 
Customhouse,  423  Canal  Street,  New 
Orleans,  Louisiana. 

Janitorial/Custodial  James  M.  Hanley 
Federal  Building  and  U.S.  Courthouse. 
100  South  Clinton  Street  Syracuse.  New 
YoA. 


Janitorial/Custodial.  U.S.  Army 
Reserve  Center,  2997  North  2nd  Street 
Harrisburg.  Pennsylvania. 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  from  Procurement  List 
1989,  which  was  published  November 
15. 1988  (53  FR  46018): 
Pencil.  Mechanical 

7520-00-285-5818 
Pin,  Tent  Wood 

8340-00-261-9752 
Bevrly  L  Milkman. 
Executive  Director. 
(FR  Doc  80-236  Filed  1-6-49;  8:45  am] 

MLUMQ  COOC  M10-S9-4I 


DEPARTyENT  OF  DEFENSE 

Department  of  the  Army 

Honor  Cods  and  Honor  System  at  the 
U^  MNItary  Academy  Special 
Commission;  Meeting 

Subject-  Chief  of  Staffs  Special 
Commission  on  the  Honor  Code  and 
Honor  System  at  the  United  States 
Military  Academy 

Name  of  Subcommittee  to  Meet  Panel 
on  Wider  Perspective  of  Professional 
and  Public  Service. 

Date  of  Meeting:  21  January  1989 

Time:  1300-1600 

Place:  LT.T.  Main  Conference  Room, 
5th  floor.  New  National  Geographic 
Building,  1600  M  Street,  NW.. 
Washington,  DC 

Proposed  Agency: 

1.  Review  of  plenary  commission 
meeting. 

2.  Discussion  of  professional  and 
public  service  as  it  applies  to  graduates 
of  the  U.S.  Military  Academy 

Point  of  Contact-  Executive  Secretary 
to  the  Commission,  LTC  James  O. 
Younts  m,  605-1983. 
[FR  Doc.  80-260  Filed  1-fr-eO;  8:45  am] 
I  COOK  S71«-SS-« 


DMmg  iTocvouree  lOr  vBiiieie 
Handling  DoO  Freight 

AOCNCV:  Military  Traffic  Management 

Command  (MTMC),  Department  of  the 

Army,  DoD. 

ACTION:  Rules  for  billing  procedures  on 

selected  traffic  by  all  methods  of 

transportation. 


:  DoD  is  modifying  the  billing 
procedures  for  carriers  handling  freight 
for  DoD.  These  procedures  will  be 
published  in  the  Rules  Publication. 
MFTRP  Freight  Traffic  Rules  Publication 
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No.  10  (RAIL)  and  MTMC  Freight  Traffic 
Rules  Publication  No.  lA  (MOTOR)  as 
they  are  issued  or  reissued.  These 
modified  procedures  will  assist  DoD  in 
easy  identification  of  carrier  billings  and 
will  expedite  processing  of  carriers' 
vouchers  for  pa>'ment  on  these  selected 
billings. 

EFncnVE  OATt:  January  6. 1989. 

TOR  FURTHCR  MRMMATKNI  CONTACT 

Mr.  Frank  Lamm,  Headquarters.  Military 
Traffic  Management  Command,  ATTN: 
MT-INFQ.  5611  Columbia  Pike.  Falls 
Church,  Virginia  22041-505a  or 
telephone  (202)  756-1173. 

SWPLEMCNTAIIV  mFONMATION:  The 

Prompt  Payment  Act  as  amended  in 
November  1906,  allows  prepayment 
audit  of  transportation  Government  bills 
of  lading  (GBLs)  prior  to  payment.  This 
authority  has  been  delegateid  to  DoO. 
These  modified  procedures  «vill  assist  in 
this  function  and  will  prevent 
unnecessary  delay  in  payment  of  the 
carriers*  vouchers. 

The  following  rule  is  established  for 
all  modes  of  traffic  to  cover  GBLs  for 
which  the  total  charge(8)  is  $ia000  or 
more. 

Item:  Exception  to  Billing  Procedures 

Individual  GBLs  for  which  die  total 
charge  for  services  rendered  is  $10,000 
or  more  will  be  submitted  on  a  Public 
Voucher  for  Transportation  Charges  (SF 
1113)  separate  from  other  GBLs  for 
whidi  the  charges  are  less  than  $10,000. 
Several  GBLs,  each  having  individual 
charges  of  $10,000  or  more,  may  be 
presented  on  the  same  voucher. 

The  following  rule  is  established  for 
movement  of  "Guaranteed  Traffic"  from 
Defense  Depots  at  Columbus,  OH, 
Memphis,  TN,  Mechanicsburg,  PA, 
Richmond,  VA,  Tracy,  CA,  and  Ogden, 
UT. 

Item:  Billing  Procedures  (Guaranteed 
Trafiic) 

1.  Charges  for  services  rendered  for 
Guaranteed  Traffic  shipments  from 
points  identified  abvove  are  shown  in 
block  28  of  the  GBL  The  actual  amount 
billed  when  rounded  to  the  nearest 
dollar  will  not  exceed  the  amount 
shown  in  block  28  of  the  GBL 

a.  If  there  is  a  disagreement  with  the 
charges  shown  in  block  28,  the  carrier 
must  contact  the  shipping  activity  to 
resolve  the  disagreement  prior  to 
submitting  the  bill  for  payment  If  it  is 
determined  that  the  charge(s)  shown  in 
block  28  of  the  GBL  is  incorrect  the 
shipper  will  prepare  a  GBL  Correction 
Notice  (SF  1200)  showing  the  correct 
charges.  A  copy  of  this  correction  notice 
must  accompany  the  original  bill  of 


lading  and  voucher  when  submitted  for 
payment. 

b.  If  an  agreement  cannot  be  reached 
between  the  shipper  and  carrier  on  what 
the  charges  should  be,  the  carrier  will 
submit  this  GBL  on  a  separate  voucher 
to  the  appropriate  finance  center  which 
will  forward  to  MTMC  for  audit  prior  to 
payment 

2.  Voucher(s)  submitted  for  payment 
will  include  only  GBLs  covering 
Guaranteed  Traffic  moved  under  the 
solicitation  and  appUcable  tender.  All 
vouchers  submitted  covering 
Guaranteed  Traffic  shipments  must 
contain  the  statement  "Guaranteed 
Traffic"  either  stamped  or  printed  in 
bold  letters  on  the  face  of  the  voucher. 
Kennetli  L  DentoB. 

Department  of  the  Army.  Alternate  Liaison 
Officer  with  the  Federal  Register 
[FR  Doc  80-277  Filed  1-5-69:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AOENCV:  Department  of  Education. 
AcnON:  Notice  of  proposed  information 
collection  requests. 


:  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1960. 

DATCS:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
6.1989. 

ADONCSSCS:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget  726  Jaduon 
Place,  NW..  Room  3206.  New  Executive 
Office  BuUding,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202. 
FOR  FURTHER  NtfORMATION  CONTACT 

Margaret  B.  Webster.  (202)  732-3915. 

SUPPLEMENTARY  MPORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 


waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement  (2)  TiUe;  (3)  Frequency  of 
collection;  (4)  The  afiected  public  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  January  3. 1989. 

Caries  U.  Rica, 

Director  for  Office  of  Information  Resources 
Management 

Office  of  Special  Educatioo  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Program  of  Special  Projects  and 
Demonstrations. 

Frequency:  Annually. 

Affected  Public  State  or  local 
governments;  non-profit  institutions. 

Reporting  Burden: 
Responses:  49 
Burden  Hours:  1.372 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract  This  form  will  be  used  by 
public  and  non-profit  rehabihtation 
facihties.  designated  State  units,  and 
other  public  and  private  agencies  and 
organizations  to  apply  for  funding 
under  the  Special  Projects  and 
Demonstrations  Program.  The 
Department  will  use  the  information 
to  make  grant  awards  and  to  prepare 
the  annual  report  to  Congress. 

Office  of  ^ledal  Education  and 
RehabiHlative  Services 

Type  of  Review:  Reinstatement 
Title:  State  Agency  Project  Reporting. 
Frequency:  Triennially. 
Affected  Public  State  or  local 

governments. 
Reporting  Burden: 

Responses:  4,053 

Burden  Hours:  1,487 
Recordkeeping: 

Recordkeepers:  0 
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Burden  Hours:  0 
Abstract-  State  agencies  and  local 
educational  agencies  must  submit  an 
application  for  a  grant  to  the  State 
educational  agency.  The  State 
educational  agency  will  use  the 
information  to  distribute  grant 
awards. 

|FR  Doc  89-272  Filed  1-5-69;  8:45  am) 


OEPARTMCNT  OF  ENERGY 
cimyy  inronnroon  Aommivinniofi 
rropoeeci  surwy  or  NonuiNiiy  uecinc 


Aomcv:  Energy  Information 
Administration,  DOE. 

ACnOM:  Notice  of  request  for  comments. 
Proposed  Energy  Information 
Administration  survey  of  nonutility 
electric  power  producers. 


I  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  is  proposing  to  collect 
annual  data  from  nunutility  electric 
power  producers,  including 
cogeneration.  small  power,  and 
independent  power  production  facilities. 
The  Form  ElA-a67  "Nonutility  Power 
Producer  Report"  has  been  designed  by 
the  EIA  for  this  purpose.  The  survey  is 
designed  to  collect  data  on  nonutility 
electricity  production,  fuel  consumption, 
and  installed  capacity.  The  survey  will 
be  of  nonutility  entities  who  currentiy 
own.  operate,  or  plan  to  own  or  operate 
within  5  years  of  the  ref>orting  year, 
electric  generating  facilities  of  1 
megawatt  or  more,  that  are 
interconnected  to  an  electric  utility  with 
the  capability  to  provide  power  to  the 
utility.  Based  on  the  results  of  this 
collection,  consideration  will  be  given  to 
■  statistical  sample  for  future  ooUections 
with  periodic  frame  evaluation.  The 
purpose  of  this  notice  is  to  solicit 
comments  on  the  proposed  form,  a  copy 
of  which  is  included  in  the  notice. 
Provisions  for  confidentiality  of  the  data 
are  included  in  the  form  and 
instructions. 

OATC  Written  comments  must  be 
submitted  on  or  before  February  21. 
1989. 


;  Send  written  comments  to  Ms. 
Mary  Kimbrough  (EI-Ml),  Energy 
Information  Administration,  Department 
of  Energy,  Mail  Stop:  2G-090, 1000 
Independence  Avenue,  SW., 


Washington.  DC  20685,  Telephone  (202) 

566-8749. 

POM  FUHTIWI  MPOKMATION  CONTACT: 

Requests  for  additional  information,  or 
additional  copies  of  the  form  and 
instructions  should  be  directed  to  Ms. 
Kimbrough  at  the  address  Usted  above. 

SU^fUMINTAflV  mpommation: 

I.    Background 
n.    Requests  for  Comments 

1.  Background 

In  order  to  fullfiU  its  responsibilities 
under  the  Federal  Energy 
Adminisb-ation  Act  of  1974  (Pub.  L  93- 
275)  and  the  Department  of  Energy 
(DOE)  Organization  Act  (Pub.  L  95-91). 
the  Energy  Information  Administration 
(EIA)  is  obliged  to  publish,  and 
otherwise  make  available  to  the  public, 
high-quality  statistical  data  that  reflect 
current  and  prospective  national  and 
regional  electric  power  supply  and 
demand  activity  as  accurately  as 
possible.  To  meet  this  responsibility,  as 
well  as  internal  DOE  requirements  that 
are  dependent  on  accurate  data,  the  EIA 
is  tasked  to  conduct  surveys  that 
encompass  every  major  electric  fwwer 
supply  and  demand  activity  in  the 
United  States.  With  the  exception  of 
power  generated  by  nonutility  power 
producers,  all  major  sources  of  supply 
are  currently  covered.  Nonutility  power 
supply  data  in  terms  of  generating 
capacity,  actual  generation,  and  fuel 
consumption  are  needed  by  the  EIA  to 
support  its  data  collection  program. 
These  data  were  collected  on  a  monthly 
basis  prior  to  1979  and  the  collection 
was  discontinued  due  to  the  low 
electrical  growth  in  the  industries.  Since 
growth  in  nonutility  electrical 
generation  is  now  large,  the  need  to  fill 
the  gap  in  these  data  series  has  become 
critical. 

The  EIA  will  also  use  the  information 
collected  on  this  form  for  its  forecasting 
and  analysis  responsibilities  to  estimate 
generating  capacity  requirements 
beyond  announced  plans.  Analytical 
studies  include  the  role  of  nonutility 
generation  under  increased  deregulation 
of  the  generating  system;  in  supporting 
emergency  or  brownout  conditions  due 
to  droughts,  stroms,  and  other  weather 
conditions;  overioad  of  the  generating 
system  due  to  extremely  high  demand, 
etc. 

Under  section  210  of  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA),  the  Federal  Energy  Regulatory 
Commission  (FERC)  was  directed  to 
develop  rules  to  encourage  cogeneration 
and  small  power  production.  As  of 


September  30, 1988,  over  4,000  facilities 
had  Tiled  with  the  FERC  for  stahis  as 
qualifying  cogenerators  and/or  small 
power  producers  under  PURPA. 
representing  72  giga watts  of  capacity. 
Another  objective  of  the  proposed 
survey  is  to  collect  data  that  will 
evaluate  PURPA  implementation. 

n.  Request  for  Comments 

Prospective  respondents  (see  page  1  of 
the  instructions)  and  other  interested 
parties  should  comment  on  the  proposed 
survey  within  45  days  of  the  publication 
of  this  notice.  The  following  general 
guidelines  are  provided  to  assist  in  the 
preparation  of  responses. 

As  a  potential  respondent: 

A.  Are  the  instructions  and  definitions 
clear  and  stifRcient?  If  not.  which 
instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  the  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  How  many  hours,  including  time 
for  preparation  and  administrative 
review,  will  you  require  to  complete  and 
submit  the  form? 

E.  What  is  the  estimated  cost  of 
completing  the  form,  including  the  direct 
and  indirect  costs  associated  with  the 
data  collection?  Direct  cost  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  other  Federal. 
State,  or  local  agencies  that  collect 
similar  data?  If  yes.  specify  the  agency, 
data  elements  and  means  of  collection. 

As  a  potential  data  user 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  piuposes  would  you  use 
the  data?  Be  specific. 

C  How  could  the  form  be  improved  to 
better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data? 
What  are  their  deficiencies  and/or 
strengths?  How  do  you  use  them? 

The  EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  collection  of 
the  information  contained  in  the 
proposed  survey. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
survey.  These  comments  will  become  a 


matter  of  public  recwd.  Depending  on 
the  magnitude  and  substance  of 
comments  received,  formal  meetings 
may  be  held  to  review  their 
incorporation  in  this  data  collection.  If 
meetings  are  held,  commentators  will  be 
notified  of  the  dates,  times,  and 
locations. 

Autiwrity:  Sec.  5(a).  5(b),  13(b),  and  52.  Pub. 
L  93-275.  Federal  Energy  Administration  Act 
of  1974  (15  U.S.C.  764(a).  764(b).  772(b)  and 
790(a). 

Issued  in  Washington.  DC  December  27. 
1968. 

Yvouw  M.  Bishop, 

Director,  Statiatical  Standards,  Energy 
Information  Administration. 

BKlMa  COOC  S4SS-St-« 
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BEST  COPY  AVAILABLE 


FORM  EIA-8<7 
NONUTILITY  POHER  PRODUCER  REPORT— 19t8 
(for  facilitiM  with  a  capacity  of  1  aagaMatt  or  aera) 


Fora  Approved 

OHB  Nuabori  xxxx-xxxx 

(Expires  12-51--XX) 


U.S.  Doportaont  of  Energy 

Enargy  Inforaation  Adainiatratien 

Thia  report  ia  aandatory  under  Public  Law  93-275>  the  Fodaral  Enerm^  Adainiatratien  Act  of  1974.  The  Energy  Inforaation  Adaini- 
atratien (EIA)  reauirea  thia  inforaation  froa  nonutility  pot«ar  producera  (cogenerators*  aaell  po»«er  producora*  and  independent 
power  producera)  that  OMn«  operate,  or  plan  to  own  or  operate  within  5  yeara  of  the  end  of  the  reporting  year  electric  generating 
facilitiea  with  a  total  capacity  of  1  aagawatt  or  aero  that  are  interconnected  to  an  electric  utility  end  have  the  capebility  to 
provide  power  to  the  utility.  The  data  collected  will  augaant  the  EIA'a  data  on  electric  power  production  end  conauaption. 
See  confidentiality  proviaiona  in  Section  F  of  the  inatructiona.  Public  reporting  burden  for  thia  collection  of  inforaation  ia 
aatiaatod  to  average  2.5  houra  per  reaponao.  including  the  tiae  for  reviewing  inatructiona,  aaarching  existing  data  sources, 
gathering  and  aaintaining  the  data  needed,  end  coapleting  and  reviewing  the  collection  of  inforaation.  Send  coaaonta  regarding 
thia  burden  aatiaata  or  any  other  aapect  of  the  collection  of  inforaetien,  including  auggestions  for  reducing  thia  burden,  to  the 
Energy  Inforaation  Adainiatratien,  Office  of  Statiatical  Standarda  (EI-73),  Forreatal  Building,  Hashington,  D.C.,  205S5}  and  to 
the  Office  of  Inforaation  end  Regulatory  Affaire,  Office  of  Henegeaent  and  Budget.  Naahington,  D.C.,  20503.  If  you  have  addi- 
tional auastions,  contact  Hary  Kiabrough  of  the  EIA  at  (202)  586-8749.  Return  coapletad  fora  tot 

U.S.  Dapartaant  of  Energy 

Energy  Inforaation  Adainiatratien 

Nail  Stop I  BO-094  (EIA-867) 

1000  Independence  Avenue,  S.H. 

Heshington.  B.C.  20585 

SCHEDULE  I.   IDENTIFICATION  AND  CERTIFICATION 

Each  entity  is  required  to  coaplete  Schedule  I.  If  you  do  not  ot«n,  operate,  or  plan  to  omt  or  operate  a  nonutility  generating 
facility  with  a  capacity  of  1  aagawatt  or  aora  that  ia  interconnected  to  en  electric  utility  and  haa  the  capability  to  provide 
power  to  the  utility,  coaplete  Schedule  I  only  and  return  the  fora  to  the  EIA.  _ 

For  EIA  Use  Only 
1.  Legal  Naaa  of  Entityi 


2. 


Principal  buain« 
reporting  yean 


office  Bailing  addri 


at  and  of  the 


EIA  Entity  Code 


5.  Hailing  addr< 


for  this  fora,  if  different  froa  Itea  2i 


If  you  do  not  own,  operete,  or  plan  to  own  or  operete  a  non- 
utility  generator  facility  with  a  capacity  of  1  aega%«Btt  or 
aero,  or  arm  not  capable_of  providing  electric  power  to  a 
utility,  check  thia  box  |_| .  If  you  checked  the  box  and 
have  filed  previously  with  the  Federal  Energy  Regulatory 
Coaaiasion  (FERC)  for  status  as  a  qualifying  facility  (OF) 
under  the  Public  Utility  Roguletory  Policiea  Act  (PURPA), 
pleeaa  provide  the  FERC  9F  docket  nuaber(a)  and  an  expla- 
nation of  why  your  plana  have  changed)  ______^^^_^^^__^__ 


i.  Certifying  Officiel  for  the  coapany  Caay  be  contact  person) i 
I  certify  that  the  inforaation  provided  herein,  including 
preprinted  data,  ia  accurate  to  the  beat  of  mv   knowledge. 


Contact  Peraeni 

Naaa  

Title  


_    Telephone  (. 


Fora  EIA-867  (12-15-88) 


Extension 


Title  

Telephone  (. 
Signature  _ 


Extension 
Data  
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NONUTILITY  POHER  PRODUCER  REP0RT~1988 
(for  facilitiaa  with  •  capacity  of  1  Masataatt  or  aora) 


Lagal  NaM  of  Entity • 


SCHEDULE  II.   ELECTRIC  FACILITY  INFORMATION 


Shaat  . 

of 

EIA 
EIA 

For  tik   Usa 

Entity  Coda 
Facility  Coda 

6nly 

CoMlata  Sehadula  II  for  aaoh  axiBting  facility  of  1  aagawatt  or  Mora  and  for  aach  plannad  facility  of  1  nagawatt  or  "ora  that 
would  Sanarataalactrieity  within  5  yaara  of  tha  and  of  tha  raporting  yaar.  Conplata  only  ItaiW  1  through  7  -nd  12  for  aach 

^innad'fSJility.  A  .aUrat.  .haat  i«%a5uirad  for  aach  facility.  Naka  PV3*°^S2i?:t.''%hr':ntiri*fot:'  'if^thTS^iiti  ^ 
facility  i»  jointly  ownad  and/or  oparatad,  a  singla  ownar  or  oparator  should  coiiplata  tha  fntira  for«.  If  tha  racility  was 
•old  during  tha  raporting  yaar,  complata  tha  for«  for  tha  portion  of  tha  yaar  you  ownad  tha  facility. 


1.  Facility  Naaa  (that  housas  alactric  ganarating  aquip«ant)t 


2.  Facility  Straat  Addrasai 


City  ____^_^_____^___- 
Stata  (2-lattar  postal  abbraviation) 


ZIP 


Deas   an  alactric  utility  or  any  of  its  corporata  anti- 
tias  awn  part  of  tha  facility?  |_|  Yas  l_l  No 


3.  Deas 


If  Yas,  antar  tha  utility  naM(s)i 


4.  If  facility  was  sold  during  tha  raporting  yaar,  antar  tha 
nasa  and  addrass  of  tha  purchaser  and  tha  sala  datai 


Purchaser 
Addra 


_   Sala  Data  (HN/YY) 


5.  Does  the  facility  «eet  the  re«iuire«ents  of  a  qualifying  fa- 
cility («F)  under  PURPAT 

III  Yes  III  No  III  Unknown 


For*  EIA-S67  (12-15-88) 


6.      Has  application  been  sade  to  FERC  for  QF  status? 
Ill  Yes  III  No 
If  Yes,  enter  the  FERC  docket  nuMber(s)i  


7. 


List  tha  nasas  of  all  electric  utilities  to  which  you  ere 
interconnected.  If  electricity  is  provided  to  the  utility 
under  contrect,  report  the  cepecity  in  kilowetts  under  con- 
tract as  of  the  end  of  the  reporting  yean 

lUaa  Kilowatts 


Enter  the  totel  kilowatthours  for  the  reporting  yeen 

A .  Generated  at  tha  facility  _ 

B.  Received  fros  electric  utilities  and 
nonutilities -^.^— 

C.  Delivered  to  electric  utilities  for  ressle. . . 

D.  Delivered  to  other  end  users 

E.  Used  et  the  facility  (A  ♦  B  -  C  -  D) 
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NONUTILITY  POHER  PRODUCER  REPORT— 1988 
(for  facilitias  tdth  a  capacity  of  1  MogaMatt  or  morm) 


Lagal  Naaa  of  Entityi 


SCHEDULE  II.   ELECTRIC  FACILITY  INFORMATION  (Continuad) 


Shaat      of 

EIA 

For  eiA  Usa  Anly 
Entity  Coda 

Pacility  Coda 

It. 


For  a  topping  cycla  coganaraton 

A.  Entar  tha  nat  usaful  tharaal  anargy  output  for  raporting  yaan 

I.  HoM  t«a  tha  usaful  tharaal  anargy  usad  (chack  all  that  apply) i 


|_|  Diract  Haating 
i_i  Precara  Staaa 


IZ\   Machina  Driva 
_|  Spaca  Haating  and  Cooling 


Million  Bttf 


Cl  Othar,  Spacify 


s. 

<D 

S 


Entar  tha  total  quantity  of  fual  Cin  physical  units  and  Million  Btu)  consusad  by  ganarating  units  during  tha  raporting  yaar. 
Do  not  raport  data  for  wator,  wind,  solar,  and  gaotharMal  facilitias.  -kw.  «ni,  y^r. 


Coal 

Oil 

Oas 

Hood 

Hasta  or   Sludga. . . 
Othar.  Spacify. . . . 


Quantity      Units 

__^^__  thousand  tons 

.^_^^__  thousand  barrals 

___^^__  thousand  cubic  fast 


Quantity 


Units 
Million  Btu 
Million  Btu 
Million  Btu 
Million  Btu 
Million  Btu 
Million  Btu 


11.  For  a  ganarating  facility  i*ith  a  capacity  of  25  Magavaitts  or  Moro,  roportt 


•"^^J^  5"^  *«••*  eon«UMad  (to  naarast  0.01  pareant  by 
waight)  fort 


Sulfur 


Ash 


Caal. 


Oil. 


XXXXiOoonnnnntyy 


•     B. 


Ji»«  astisatad  raMoval  afficianey  for  sulfur  dioxida 
(ta  naarast  1  pareant  raMovad  by  waight)  for  flua  gas 
dasulfurization  (FOD)  aquipsant  at  100  pareant  load. 
If  no  FOD  aquipMant,  antar  "No  FGD." 


C.  Tha  astiMatad  raMoval  afficianey  for  particulata  Matter  (to 
naarast  1  pareant  raaovad  by  waight)  for  flua  gas  particulata 
eollactors  at  100  pareant  load.  If  no  particulata  collactors, 
antar  "No  Colloetors." 


Tho  aquipsant  or  proeass  usad  to  raduea  nitrogan  oxida  (NOx) 
asissions  (chock  all  that  apply) i 

I  Low  NOx  burnars 
low  Excass  Air 
Flua  (>as  Raeireulation 
Ovarfira  Air 
Othar,  Spacify  
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NONUTILITY  POHER  PRODUCER  REPORT— 1988 
I  for   faeiliti*«  with  •  capacity  of  1  McgsMatt  or  aora) 


Lagal  Naaa  of  Entity ■ 


SCHEDULE  II.   ELECTRIC  FACILITY  INFORMATION   (Continuad) 


Sh**t  . 

of 

EIA 
EIA 

For 

Entity 
Facili' 

tU   Us* 

Code 
ky  Cod* 

dnly 

"■  f-™r!«5*SIl^I*  Industrial  Classification  cod*  or  catjoory  (sa*  Standard  Industrial  Classification  Manual,  Offic*  of  Man- 
agaaant  and  Budgat,  1987)  of  th*  priMry  business  activity  of  the  facility.  If  the  entity's  prinary  business  activity  is  the 
generation,  transaission,  or  distribution  of  electricity  for  sale,  check  code  «9i  ousinass  acxivixy  is  xne 


AGRICULTURE,  FORESTRY,  AND  FISHING 

|_l  01  Agriculturel  production  -  crops 
_l  02  Agricultural  production  -  livestock  and 

aniaal  specialities 
l_l  07  Agricultural  services 
11  08  Forestry 
I.I  09  Fishing,  hunting^  and  trapping 

MINING 

10  Metal  Mining 
12  Coal  Mining 
15  Oil  and  gas  extraction 

14  Mining  and  querrying  of  nonMotallic  Minerals, 
except  fuels 

Cl  (15  to  17)  CONSTRUCTION 

MANUFACTURING 

Food  and  kindred  products 

Tobacco  products 

Textil*  Mill  products 

Apparel  and  other  finished  products  Made 

froa  fabrics  or  siailar  Materials 

Luaber  and  wood  products,  except  furniture 

Furniture  and  fixtures 

Peper  end  el lied  products 

Printing,  publishing,  and  allied  industries 

Cheaicels  end  allied  products 

Petroleua  refining  and  raleted  industries 

Rubber  and  aiscallaneous  plastics  products 

Laether  and  leether  products 

Stone,  clay,  glass,  and  concrete  products 

Priaery  aetal  industrias 

Fabricated  aetal  products,  except  aechinery 

end  trensportation  equipment 

Industriol  and  coaaercial  aachinery  and 

coMputar  •quipmant 

El*ctronic  *nd  ethor  *l*ctrical  equipaent  and 

coaponents,  except  coMPuter  equipMont 

37  Transportation  aquipMont 

38  Measuring,  analyzing,  and  controlling 
instruaents;  photographic,  aedical  and  optical 
goods)  watches  end  clocks 

39  aiscellanaous  aanufacturing  industries 


20 

21 

22 

— 

23 

~ 

24 

25 

26 

27 

28 

29 

- 

30 
31 

32 

33 

• 

34 

III 

35 

CI 

3< 

lEI 


Cl 


TBANSPORTATIOH  AND  PUBLIC  UTILITIES 


I: 


exchenges,  and  services 


40  Railroad  transportation 

41  Local  and  suburban  transit  and  interurben  highwey  passenger 
transportation 

42  Motor  fraight  transportation  and  warehousing 

43  United  States  Postal  Service 

44  Hater  trensportetion 

45  Transportation  by  air 

46  Pipelines,  except  natural  gas 

47  Transportation  services 

48  Coaaunications 
_  49  Electric,  gas,  and  sanitary  services 

Cl  <50  to  51)  HHOLESALE  TRADE 

Cl  (52  to  59)  RETAIL  TRADE 

FINANCE,  INSURANCE,  AND  REAL  ESTATE 

60  Depository  institutions 

61  Nondepository  credit  institutions 

62  Security  end  coaaodity  brokers,  dealers, 

63  Insurence  carriers 

64  Insurence  agents,  brokers,  end  service 

65  Reel  estete 
67  Holding  and  other  investaent  offices 

SERVICES 

70  Hotels,  rooMing  houses,  comps,  and  other  lodging  places 

72  Personel  services 

73  Business  services 

75  Autoaotive  repair,  services,  end  perking 

76  Miscellaneous  repair  services 

78  Motion  pictures 

79  Aauseaent  and  recreation  services 

80  Health  services 

81  Legal  services 

82  Educetion  services 

83  Social  services 

84  MuseuMs,  ert  gelleries,  end  botenicel  and  zoological  lardens 

86  MoMbership  organizations 

87  Engineering,  accounting,  research,  aanegeaent,  8  related  services 
Private  households 
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89  Miscelleneous  services 


Cl  (91  to  97)  PUBLIC  ADMINISTRATION 
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Cl  NONCLASSIFIABLE  ESTABLISHMENTS,  explein 
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NONUTILITY  POHER  PRODUCER  REP0RT~1988 
(for  facilities  tath  a  capacity  of  1  Magawatt  or  morm) 


Shaat 


of 


Lagal  Naaa  of  Entityi 


SCHEDULE  III.   ELECTRIC  GENERATING  UNIT  INFORMATION 


For  EIA  Uso  Only 
EI A  Entity  Coda  


CoMplata  on*   box  for  aaeh  ganarating  unit  locatad  at  tha  facilitias  raportod  on  Schadula  II.   Maka  photocopias  of  Schadula  III> 
aa  nacassary.   Provida  inforaation  on  ganarating  units  that  ara  oparating.  out  of  sarvica*  ratirad,  sold,   under  construction, 
canealad  during  tha  reporting  year,  or  proposed  to  operate  mthin  5  years  of  the  reporting  yeer.   CoMbine  ell  wind  turbines  et  the 
■Bse  facility  and  report  as  a  single  generating  unit. 
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1.    FACILITY     NAME     (fro« 
Itaa  1)1  


Schadula  II, 


2.  GENERATING  UNIT  IDENTIFICATION  (4 
characters  or  less,e.g.>GENl,  GEN2)i 


5.  NAMEPLATE  RATING  (kilowatts) i 


1.  STATUS  (check  one)i 
Operating 
Out  of  Service 
Retired 
Sold 

Under  Construction 
Planned 

Indefinitely  Postponed 
Canceled 
Other,  Specify  


5.  GENERATION  START  DATE  (MM/YY)i 
/ 

4.  FACILITY  TYPE  (check  ene)i 
Cogeneretor 
Saall  Power  Producer 
Cogeneretor  end  Ssell  Power  Producer 
Other,  Specify  ^______^^^^^^^^_ 


PRIME  MOVER  (check  one)t 

Coabined  Cycla/Oas  Turbine 

CoMbined  Cycle/Stees  Turbine 

Ges  (cowbustion)  Turbine 

Internel  Co«bustion  Engine 

Stees  Turbine 

Hind  Turbine 

Soler  (photoveltsic) 

Hydro  Turbine 

Fuel  Cell 

Other,  Specify  ^^__^_____ 


1                 For  EIA  Use  Only 
EIA  Facility  Code  


8.  ENERGY  SOURCES • 
Prigary  Other 


Coal 

Oil 

Gas 

Hood 

Haste  or  Sludge 

GeotherMel 


Hind 

Soler 

Hydro 

Nuclear 

Other,  Specify 


1.  FACILITY  NAME  (fro*   Schedule  II, 
Itea  1)1  


2.  GENERATING  UNIT   IDENTIFICATION   (4 
characters  or  lass,e.g. ,GEN1,  GEN2)i 


5. 

4 


3.  NAMEPLATE  RATING  (kilowatts) i 


i:  STATUS  (check  ena)i 
Opereting 
Out  of  Service 
Retired 
Sold 

Under  Construction 
Planned 

Indefinitely  Postponed 
Canceled 
Other,  Specify  


GENERATION  START  DATE  (NM/YY)i 
/ 

FACILITY  TYPE  (check  ene)i 

Cogeneretor 

Saell  Power  Producer 

Cogeneretor  end  Saell  Power  Producer 

Other,  Specify  _^^^_______^__^_ 

PRIME  HOVER  (check  one)* 

CoMbined  Cycle/Oes  Turbine 

Cosbined  Cycle/SteoM  Turbine 

(}as  (combustion)  Turbine 

Internel  Coabustion  Engine 

Steaa  Turbine 

Hind  Turbine 

Solar  (photovoltaic) 

Hydro  Turbine 

Fuel  Cell 

Other,  Specify  


For  EIA  Use  6nly 
EIA  Facility  Code  


8.  ENERGY  SOURCES* 
Prigary  Otber 


Coal 

Oil 

Gas 

Hood 

Maste  or  Sludge 

Geothermal 

Hind 

Solar 

Hydro 

Nucleer 

Other,  Specify 


Fen*  ak-lil   a2-15-M> 
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U.S.    D«partM«nt  of   Energy 

Energy   Inforaation  Adunistration 


A.  PURPOSE 


INSTRUCTIONS  FOR 
FORM  EIA-867 
NONUTILITY  POHER  PRODUCER  REPORT  —  1988 
(for  facilities  Mth  a  capacity  of  1  Megawatt  or  aora) 

GENERAL  INFORMATION 


Fomi  Approved 

0MB  Nuabert  xxxx-xxxx 

CExpires  12-Sl-xx) 


For*  EIA-867  collects  inforaation  annually  froa  U.S.  non- 
utility  power  producers  that  are  interconnected  to  an  electric 
utility  and  have  the  capability  to  provide  power  to  the  uti- 
lity. Generating  units  for  aaergency  purposes  (e.g.>  hospital 
backup  electricity),  at  teaporary  sites  (e.g..  logging 
caaps)r  or  offshore  on  oil  rigs  or  ships  are  excluded  for  the 
purposes  of  this  report.  The  inforaation  is  required  by  the 
Energy  Inforaation  Adainistration  (EIA)  to  augaent  data 
on  U.S.  electricity  production  and  consuaption.  The  data 
mil  be  used  for  statistical  and  analytical  purposes. 

B.  HHO  MUST  REPORT 

Nonutility  power  producers  in  the  United  States  that  operate, 
or  plan  to  operate  within  5  years  of  the  end  of  the  reporting 
year  one  or  sore  electric  generating  facilities  with  a  capac- 
ity of  1  aegawatt  or  aore  that  are  interconnected  to  an  elec- 
tric utility  and  have  the  capability  to  provide  power  to  the 
utility  (see  "reporting  entity"  under  definitions)  are  re- 
quired to  coaplete  this  fora.  For  reporting  purposes,  e 
planned  facility  is  defined  as  a  facility  with  generating 
aquipaent  under  construction,  on  order,  or  proposed  and 
expected  to  produce  electricity  within  5  years  of  the  end 
of  the  reporting  year. 

C.  HHERE  AND  HHEN  TO  REPORT 

The  signed  original  and  one  copy  of  Fora  EIA-867  aust  be  sub- 
aitted  to  the  EIA  on  or  before  April  1  following  the  reporting 
year.  Typed  subaissions  ere  preferred;  legible,  hand-printed 
foras  are  acceptable.  Retein  one  copy  of  the  coapleted  fora 
for  your  files.  For  edditionel  information,  contact  Mary 
Kiabrough,  (202)  586-8749.   Return  completed  fora  toi 

U.S.  Dapartaent  of  Energy 

Energy  Inforaation  Adainistration 

Mail    Stopi    B0-09<i   (EIA-867) 

1000  Independence  Avenue,  S.H. 

Hashington,  D.C.   20585 


D.  DEFINITIONS 


Caoaeitv  (Installed  N^aeolat.^  . 
rating  of  a  generator,  prim 


The    full-load   continuous 

aover,   or  other   electric 

production  equipaent  under  specified  conditions  ss 

designated  by  the  aenufacturar.   Installed  naaeplete  capacity 

_is  usually  indicated  on  a  naaeplate  attached  physically  to  the 

■equipaent. 

Fora  EIA-867  Instructions  (12-15-88)  ' 


Coaeneratort  A  generating  facility  that  produces  electric 

and  another  fora  of  useful  energy  (such  as  heat  or  staaa) 

through  the  use  of  one  energy  source.  Also  see  topping  cycle 

cogenerator. 

Facilitvi  A  location  at  which  priae  aevers,  electric  generators, 
and/or  equipaent  for  converting  aechanical,  cheaical,  and/or 
nuclear  energy  into  electric  energy  are  situated.  A  facility 
aay  contain  aore  than  one  type  of  priae  aover. 

Generating  Uniti  Any  combination  of  physically  connected  gener- 
ator(s),  reactor(s),  boiler(s)>  coabustion  turbine(s)#  or  other 
priae  aover(s)  opereted  together  to  produce  electric  power. 


Independent   Power  Producer  (IPP'S^i  IPP's 
tricity  producers,  ether  than  qualifying  f« 


are  wholesale  elec- 
_  fecilities  (QF's)  under 
the  Public  Utility  Regulatory  Policies  Act  (PURPA),  that  are 
unaffiliated  with  franchised  utilities  in  the  aree  in  which  the 
IPP's  mr»  selling  power,  end  thet  lack  significant  aarket  power. 
Unlike  treditionel  utilities,  IPP's  do  not  possess  transaission 
facilities  that  mrm  essential  to  their  custoaers  and  do  not  sell 
power  in  any  retail  service  territory  %dtere  they  have  a  fran- 
chise. 

Interconnection »   A  connection  between  two  electric  systeas  per- 
aitting  the  trensfer  of  electric  energy  in  either  direction. 

Net  Jheraal  Output  I  The  theraal  energy  aade  available  for  use  in 
eny  industrial  or  coaaercial  process,  or  u 


cooling  application. 


NgHMtiiity 


used  in  any  heating  or 


Power  Producer!  An 
person,  agency,  authority. 


entity  that  is  a  corporation, 
or  other  instruaentality  that  gener- 
ates electricity  toi  (1)  satisfy  all  or  part  of  the  entity's 
electricity  deaand,  and/or  (2)  sell  electricity  to  electric 
utilities.  The  entity's  priaary  purpose  in  generating  electri- 
city is  not  to  sell  the  electricity  at  reteil.  Cogeneraters, 
small  power  producers,  and  IPP's  are  exaaples  of  nonutility 
power  producers. 

Prime  Mover i   The  engine,   turbine,  water  wheel,  or  siailar 

machine thet   drives  en  electric  generator;  or  a  device  that 

converts  energy  to  electricity  directly  (e.g.,  photovoltaic 
solar  and  fuel  cells). 


11  power  producer 


Qualifying  Facility  (QF)i  A  cogenerator  or 

thet  meets  certain  ownership,  operating,  and  efficiency  criteria 
established  by  the  Federal  Energy  Reguletory  Commission  (FERC) 
(FERC)  pursuant  to  PURPA,  and  has  filed  with  the  FERC  for  QF 
status  or  has  self -certified  (see  the  Code  of  Federal  Regule- 
tions.   Title  18,  Pert  292). 
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t^oartltiQ  gntitvi   A  nonutllity  »ow«r  predMcar  that  omiw  or   F.   SANCTIONS  AND  CONFIDOITIALITY  STATEMENTS 


artina 

rat*s  • 


op«rat*s  •  B«n«r«ting  facility,  or  plana  to  oparata  a  9w*Tm~ 
tins  facility  within  3  yaars  of  tha  and  of  tha  raporting  yaar. 
Tha  nomitility  powar  predwcar  can  bai  (1)  a  qualifying  cogan- 
aratian  and/or  aiMll  poMar  production  facility  with  an 
installad  ganarating  capacity  of  1  Mgawatt  or  aora  that  is 
intarcennactad  to  an  alactric  utility  and  has  tha  capability 
ta  provida  powar  to  tha  utility*  or  (2)  as  IPP  whoso  facility 
installad  ganarating  capacity  is  1  sagawatt  or  sora  that  is 
intarconnactad  to  an  alactric  utility  and  >lias  tha  capability 
to  provida  po%«ar  to  tha  utility.  If  a  raporting  antity  opar- 
ata* alactric  ganarating  facilities  in  sawaral  locationSf  aach 
locatian  is  considarad  a  facility. 

S^ll  Fowyr  Pryduear  CSPPl.  A  ganarating  facility  that  pro- 
ducoa alactric powar  using  ranawabla  rasourcas  auch 


watar  po%«ar»  solar  anargy>  wind,  gaetharsalf  biosass  or  wasta. 
or  any  cosbination  tharaof  as  a  prisary  anargy  sourca. 
and  has  an  installad  ganarating  capacity  that  is  not  sora 
than  80  sagawatts.  Fossil  fuals  can  bo  usad;  howovor,  tha 
ibla  rasourcas  sust  prevido  at  laast  75  parcant  of  tha 


coganarator  in  tdtich  tha  anargy 


total  anargy  input. 

output  Is  first^usad  to  produce  oJactric  powar  and  at  laast 
soaa  af  tha  rajact  haat  frow  tha  powar  production  is  usad  to 
provida  usaful  thariMl  anargy.  Also  saa  coganarator. 

e.   GENERAL  INSTRUCTIONS 


1. 


Tha  Fora  EIA-t67  has  thraa  schadula.  Schadula  I, 
"Idantification  and  Certification. *  requests  infer- 
■stien  about  tha  raporting  entity.  Schedule  II. 
■Electric  Fecility  Inforsetion."  requests  inforwe- 
tien  about  tha  facility,  e.g..  plent.  Schedule  III. 
■Electric  Generating  Unit  Inforaetion.*  requests  in- 
forastien  about  aech  generating  unit  st  eech  facili- 
ty. 


2. 


S. 


4. 


S. 


Tha  EIA 
codas. 


Mill  eoiiplsto  tha  EIA  antity  and  facility 


All  Infarastion  on  tha  fors.  including  preprinted 
inforaatien.  aust  be  eccurete.  If  preprinted  infor- 
astion  is  incorrect,  draw  a  line  through  the  incor- 
rect entry  end  provide  the  correct  inforaation. 


Inferaation  provided  should  be  ectual  data  to  tha 
extant  possible.  Estiaatas  should  be  pravidad  and 
so  noted  when  actual  data  are  not  available.  Quanti- 
tative deta  should  be  reported  to  the  neereat  whole 
nuaber. 

If  aora  than  one  sheet  is  required  to  coapleta 
Sehedules  II  or  III.  photocopy  the  schedule. 


Fora  EIA-S67  Instructions  (12-15-SS) 


This  report  is  aendetory  under  Public  Lew  93-275.  the  Federal 
Energy  Adainistrstion  Act  of  1974.  Feilure  to  coaply  aey  result 
in  criainal  fines,  civil  penelties,  end  other  sanctions  as  pro- 
vided by  law.  Inforaation  on  Fora  EIA-867  ia  collected  for  ste- 
tistiesl  purposes  snd  will  not  be  published  by  the  Depertaant  of 
Energy  (ME)  in  individually  identifiable  fora.  The  inferaation 
contained  on  this  fora  will  be  kept  confidential  to  tha  extent 
thet  it  setisfies  the  criteria  for  exeaption  in  the  Freedoa  of 
Inferaation  Act  (FOIA).  the  DOE  regulations  iapleaenting  the 
FOIA.  and  the  Trede  Secrets  Act.  IS  U.S.C.  Section  1905.  Upon 
receipt  of  s  request  for  this  inforastion  under  the  FOIA.  the 
DOE  shell*  in  eecordence  with  the  procedures  and  criteria  pro- 
vided in  10  C.F.R.  Section  1004.11.  aeke  e  final  deteraination 
whether  the  inforaation  ia  exeapt  froa  disclosure.  To  assist  us 
in  this  deteraination.  respondents  should  deaonstrate  to  tha  DOE 
that,  for  oxaapla.  their  inforaetion  contains  trade  secrets  or 
ceaaerciel  or  finenciel  inforaetion  whose  releese  would  be  like- 
ly to  cause  substantial  hera  to  their  ceapeny's  coapetitive 
position.  A  letter  eceoapanying  tha  subaissien  that  expleins 
(en  an  eleaent-by-eleaent  basis)  tha  reasons  why  the  inforaation 
would  be  likely  to  cause  the  respondent  substantial  coapetitive 
hara  if  releesed  to  the  public  would  eid  in  this  deteraination. 
A  new  justification  does  not  need  to  be  provided  aach  tiae 
inforaation  is  subaitted  on  the  fora.  if  your  coapeny  hes 
previously  subaitted  a  justification  for  that  inforaation  end 
the  justification  has  not  changed.  Except  as  otherwise  pro- 
vided by  law.  the  inforaetion  aay  be  aade  eveileble  in 
response  to  en  order  of  e  Court  of  eoapetent  jurisdiction,  or. 
upon  request,  to  ether  ceapenents  of  the  Oepertaent  of  Energy, 
to  any  coaaittee  of  Congress,  the  General  Accounting  Office,  or 
ether  Cengressienel  egencies  euthorized  by  law  to  receive  such 
inforaetion.  Oeteiled  provisions  of  the  restrictions  on  the 
disclosure  of  this  inforastion  cen  be  found  in  the  Policy  on  the 
Disclosure  of  Individuelly  Identifiable  Energy  Inforaation  in 
tha  Possession  of  the  Energy  Inforastion  Adainistrstion  (45  Fed- 
eral Ragistsr  59812(19SI)). 

0.   SPECIFIC  INSTRUCTIONS 

SCHEDULE  I.   IDENTIFICATION  AND  CERTIFICATION 

Each  antity  is  rsquired  to  coapleta  Schedule  I.  If  you  do  not 
own.  operate,  or  plan  to  own  or  operate  a  nonutility  genereting 
fecility  with  e  capacity  of  1  aega%«tt  or  aore  that  is 
interconnected  to  en  electric  utility  mnd  has  the  capebility  to 
provide  po»«er  to  the  utility,  coaplote  Schedule  I  only  and 
return  the  fora  to  the  EIA. 


Itea 
1. 


Enter  tha  legel  neae  of  the  orgenizatien,  coapeny.  corpora- 
tion, individual,  or  tha  nonutility  power  producer  to  whoa 
the  fora  applies. 


2-(.  Self-explanatory. 
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SCHEDULE  II.      ElECTMC  FACILITY  INFORHATION 

Capiat*  Sehadul*  II  for  Mch  •xistin*  facility  of  1  aoMMtt 
or  ■or*  and  Mch  plonnod  facility  af  1  aasawatt  or  aora  that 
Mould  vanarata  alactricity  within  5  yaara^tha  and  of  tha 
raaortin.  yajjr  A  joarat.  ahaat  i.  raa«irad  fS?  IS^h  ficili? 
xy.  naka  photecopiaa  af  tha  schadula  as  nacassary.  Ita«  11 
r****  ^..•"^**J*^  •"*y  *»y  faeilitiaa  of  25  aagaMatts  or^ra 
^Jli!*"  ?t2*»il?*5  ""•*••"  •"«*  **»•  *•*•»  n«-bar  of  ihaat.  in  thi 
u^par  right  hand  cornar.     ItaM  I  to  12  ara  aalf-axplanitory. 


SCHEDULE  III.      ELECTRIC  GENERATIHO  UHIT  IHFORMATION 

????i?**     •"•box  for  aaeh  ganarating  unit  locatad  at  tha     faei- 

III  S  fSJS^Tt  •"  pI^A%H-  ^*^*  MH,tocopia.  of  SchidSla 
ara  ^oSJ^tl^^-^*  J;«»^*«*«.*'»*»"»tion  on  gonorating  units  that 
tit^  ?JI2-.?Ji  l"*."*  sarvico,  ratirad.  sold,  undor  eonstruc- 
-:S"'^5rf •*!•**  «*«'•*»»»  *»»a  raporting  yaar,   or  proposad  to     opor- 

Jii  SJd*tu5hr:::r.;%iir-r**  r  *t«  •••wrtinS  ^??  ^'co^w^a 

**  wxna  turbinas  at  tha  sasa  facility  and  roport  as  m     Kinai^ 
HSliHatlPy!   '*^'"  "*  ^""^  carnar.  Itaas  I  ta  S  arJT^lf- 


Font  EIA-S47  Instructions  (12-15-8*) 
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FedacM  EiMcsy  Re^ulato^ 


[Doeint  No*.  CRaa-i4e-000  at  aL] 

MUeiMippI  Powef  *  Light  Ca  at  aL; 
uacinc  waia,  svnaa  I'unai  froaucnon, 
ana  ananocaaig  mredOraia  raaiga 

Ivnuafy  3,  ISSB. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mississippi  Power  ft  U^t  Company 

[Docket  No.  ER8e-14O-000l 

Take  notice  that  on  December  23. 
1988.  Mississippi  Power  ft  Light 
Company  (MPftL)  tendered  for  filing  a 
notice  of  cancellation  of  two  letter 
agreements  between  MPftL  and 
Tennessee  Valley  Authority  (TV A). 
Supplement  Nos.  25  and  26  to  MPftL's 
Rate  Schedule  FERC  No.  35  are  canceled 
in  accordance  with  the  terms  of  each 
Supplement. 

Copies  of  this  filing  have  been  mailed 
to  the  Mississippi  Public  Service 
Commission  and  to  TV  A. 

Comment  date:  January  17, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

X  Coounoawealtfa  Edison  Company 

(Docket  No.  ER88-S25-000| 

Take  notice  that  on  November  2S, 
1968.  Commonwealth  Edison  Company 
(Edison),  in  response  to  a  request  from 
Commission  Staff,  submitted  additional 
cost  and  operational  data  to  support  a 
proposed  rate  for  Limited  Term  Capacity 
reflected  in  a  revised  Interconnection 
Agreement  between  Edison  and  Central 
nUnois  Light  Company. 

Comment  date:  January  17, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Bangor  Hydro-Electric  Company  and 
New  KngUwH  Power  Company 

(Docket  Na  ERaB-12-000| 

Take  notice  that  on  December  5, 1968, 
Bangor  Hydro-Electric  Company 
(Bangor)  tendered  for  filing  as  an  Initial 
Rate  Schedule,  an  Electric  Generating 
Capability  Sales  Agreement  The 
Agreement  provides  for  the  sale  by 
Bangor  to  New  England  of  20,000  KW  of 
electric  generating  capability  during 
November  1, 1988  through  October  31. 
1980  and  the  total  output  associated 
therewith. 

Comment  date:  January  17, 1960,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kansas  Qty  Power  k  Light  Coo^Mny 

(Docket  No.  ER8»-141-000) 
Take  notice  that  on  December  23, 


196a  iCansas  Gty  Power  ft  Light 
Company  (KCFL)  tendered  for  filing  an 
Amendatory  Agreement  No.  1  to 
Wholesale  Finn  Power  Contract, 
between  KCPL  and  the  City  of  Pomona. 
iCansas  dated  December  IS.  198a  KCPL 
states  that  the  Amendatory  Agreement 
provides  for  an  extension  of  the  contract 
term  and  a  modified  rate  design  for  firm 
power  service. 

KCPL  requests  an  effective  date  of  the 
date  of  filing,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  January  17, 198a  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

i.  PubUc  Service  Company  of  New 
Mexico 

(Docket  No.  ER8e-142-000j 

Take  notice  that  on  December  23, 
196a  Public  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing 
Amendment  No.  4  to  the  Contract  for 
Electric  Service  between  PNM  and  the 
Cit)'  of  Gallup,  New  Mexico  (City). 
Amendment  No.  4  provides  for  PNM  to 
furnish  certain  services  to  City  such  that 
City  can  utilize  its  allocation  of  long- 
term  firm  power  and  energy  from  the 
Salt  Lake  City  Area  Integrated  Projects. 
For  these  services,  in  lieu  of  the  demand, 
energy,  and  service  charges  set  forth  in 
the  Contract  for  Electric  Service,  City 
will  pay  a  service  charge  of  $4.33/kW- 
month  which  reflects  the  non-generation 
related  costs  of  providing  such  services, 
as  well  as  a  SlOOO/month  fee  for 
dispatch  and  administrative  services. 

i^IM  is  requesting  a  waiver  of  the 
Commission's  notice  requirements  and 
is  requesting  that  Amendment  No.  4  be 
accepted  for  filing  to  be  effective  as  of 
October  1, 1980. 

Copies  of  the  filing  have  been  served 
upon  City  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  January  17, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  2042a  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lob  D.  CaahdU. 

Secretary.  "^  __ 

|FR  Doc.  8a-254  Filed  \-i-Vk.  S:46  am] 

SaUNQ  coot  S717-S1-M 

[Docket  Noe.  CPa»-49e-000  el  aLl  | 

Colorado  Intarstata  Qaa  Co.  at  aL; 
Natural  Qaa  CartNlcala  FHnQa 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Colorado  Interstate  Ges  Company 
(Docket  Na  CP8a~4W-O0O| 
Dec8ml>er  29, 1988. 

Take  notice  that  on  December  2a 
196a  Colorado  Interetate  Gas  Company 
(CIG),  P.O.  Box  1067,  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP8e-496-000  a  request  pursuant  to 
I  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Union  Pacific  Resources 
Company  (Union  Pacific),  a  producer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-«89-00a  et  aL 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  fiks  with  the 
Commission  and  open  to  public 
inspection. 

CIG  states  that  pursuant  to  a 
transportation  agreement  dated 
September  1, 198a  under  its  Rate 
Schedule  TI-1.  it  proposes  to  transport 
up  to  50,000  Mcf  per  day  of  natural  gas 
for  Union  Pacific  fit}m  points  of  receipt 
listed  in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  listed  in  Exhibit 
"A".  CIG  states  that  it  would  receive  the 
gas  at  existing  points  on  its  system 
located  in  Kansas  and  Wyoming,  and 
that  it  would  transport  and  redeUver  the 
gas,  less  fuel  gas  and  lost  and 
unaccounted-for  gas,  to  Williams 
Natural  Gas  Company  for  the  account  of 
Union  Pacific  in  Wyoming. 

CIG  advises  that  service  under 
S  284.223(a)  commenced  September  1, 
198a  as  reported  in  Docket  No.  ST8»- 
56-000.  CIG  further  advises  that  it  would 
transport  45,000  Mcf  on  an  average  day 
and  ia425  MMcf  armually. 

Comment  date:  February  14, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Colorado  Interstate  Gas  Campany 
[Docket  No.  CP8»~4a&-00B] 
December  29.  igsa 

Take  notice  that  on  December  2a 
198a  Colorado  Interstate  Gas  Company 
(CIG).  P.O.  Box  1067,  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP80-495-000  a  request  pursuant  to 
S  157.205  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  anthoriration  to 
provide  an  interruptible  transportation 
service  for  Union  Pacific  Resources 
Company  (Union  Pacific),  a  producer, 
under  the  blanket  certificate  issued  in 
Docket  Na  CP86-580-000.  et  al., 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  Mly  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  often  to  pulilic 
inspection. 

CIG  states  that  pursuant  to  a 
transportation  agreement  dated 
September  1. 196a  under  its  Rate 
Schedule  TI-1,  it  proposes  to  tiransport 
up  to  50.000  Mcf  per  day  of  natural  gas 
for  Union  Pacific  from  points  of  receipt 
listed  in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  listed  in  Exhibit 
"A",  ac  states  that  it  would  receive  the 
gas  at  existing  points  on  its  system 
located  in  Kansas  and  Wyoming,  and 
that  it  would  transport  and  redeliver  the 
gas.  less  fuel  gas  and  lost  and 
unaccounted-for  gas,  to  Panhandle 
Eastern  Pipe  Line  Company  for  the 
account  of  Union  Pacific  in  Kansas. 

CIG  advises  that  service  under 
S  284.223(a)  commenced  September  1, 
198a  as  reported  in  Docket  No.  ST89- 
30-OOa  QG  hirther  advises  that  it  would 
transport  45XXI0  Mcf  on  an  average  day 
and  ia425  MMcf  annually. 

Comment  date:  February  14, 1960.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Nortbem  Natural  Gas  Company. 
DiviaioB  of  EnroD  Corp. 

[Docket  No.  CPB9-MO-000] 
December  3a  1988. 

Take  notice  that  on  Decembo*  la 
198a  Northern  Natural  Gas  Con^mny, 
Division  of  Enron  Corp..  (Northern).  1400 
Smith  Street  P.O.  Box  118a  Houston. 
Texas  77251-118a  fUed  in  Docket  Na 
CP69-367-00a  a  reqaest  pursuant  to 
S  157.205  of  the  Commissioo's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Centran  Corporation,  a  marketer  of 
natural  gas.  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
43&-<XX)  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  ^  with 


the  Commission  and  open  to  public 
inspection. 

Nortbem  ptopotet  to  transport  op  to 
10.000  MMBtu/day  for  Centran 
Corporation.  Northern  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

Northera  further  states  thai  the 
maximum  day.  average  day,  and  aimual 
transportation  volumes  would  be 
approximately  10.800  MMBtii,  7.500 
MMBtu  and  3.650,000  MMBtu. 
respectively. 

Comment  date:  February  la  1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northera  Natural  Gas  Conqimiy, 
Division  of  Emon  Corp. 

[Docket  Na  CPB9-t46-000| 
December  30, 198a 

Take  notice  that  on  December  la 
196a  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street  P.O.  Box  118a  Houston. 
Texas  77251-116a  filed  in  Docket  Na 
CP80-^60-000.  a  request  pursuant  to 
S  157.205  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Conoco,  Inc.,  a  producer  of  natural  gas. 
under  Northern's  blanket  certificate 
issued  in  Docket  Na  CP88-435-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  transport  up  to 
20,000  MMBtu/day  for  Conoca  Inc 
Northern  states  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

Northern  further  states  that  the 
maximum  day.  average  day.  and  aimual 
transportation  volumes  would  be 
approximately  2a000  MMBtu.  15.000 
MMBtii  and  7J30OJ0OO  MMBtii. 
respectively. 

Comment  date:  February  la  1980.  in 
accordance  with  Standard  Para^aph  G 
at  the  end  of  this  notice. 

5.  Nataral  Gas  Pipeline  Company  of 
America 

[Docket  Na  CPB».-(7&-oaO] 
December  30, 1988. 

Take  notice  that  on  December  22. 
198a  Natural  Gas  Pipeline  Company  of 
America  (Natiual).  701  East  22nd  Street 
Lombard.  Illiiiois  e014a  filed  in  Docket 
No.  CPe9--475-00a  a  request  pursuant  to 
i  157.205  of  the  Commission's 
Regalations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 


American  Central  Gas  Mariceting 
Company  (American  Central),  a 
marketer  of  natural  gas,  under  Natural's 
Uanket  certificate  issued  in  Docket  No. 
CP86-58a-000  pursuant  to  section  7  <rf 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  pubhc 
inspection. 

Natural  proposes  to  transport  up  to 
200.000  MMBtu/day  for  American 
CentraL  Natural  states  that  construction 
of  facilities  would  not  be  required  to 
provide  the  proposed  service. 

Natinal  further  states  that  the 
Biaximum  day,  average  day,  and  annual 
transportation  vohimes  would  be 
approximately  200.000  MMBtu,  35,000 
MABtu  and  12.775^)00  MMBtii. 
respectively. 

Natural  advises  that  service  under 
i  284.223(8)  commenced  October  20. 
196a  as  reported  in  Docket  Na  STB9- 
1409. 

Comtoeat  date:  February  IS,  198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

a  United  Gas  Pipe  Una  Goq^otatian 

(Docket  Na  CPB»-«81-aa0i 
December  SO  1988. 

Take  notice  that  on  December  22, 
198a  United  Ges  Pipe  Line  Company 
(United),  P.O.  Box  147a  Houston,  Texas 
77251-147a  filed  in  Docket  No.  CPm- 
481-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  for 
authorization  to  traitsport  natural  gas  on 
behalf  of  Texaco  Gas  Marketing 
(Texaco),  a  marketer  of  natural  gas, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CPB6-0-O0a  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  die  Commission  and  open 
to  pubb'c  inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  up  to  206,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day 
for  Texaco's  account  ZOaoOO  MMBtu 
equivalent  on  an  average  day  and 
7ai9a000  MMBtu  equivalent  on  an 
annual  basis.  It  is  stated  that  United 
would  receive  the  gas  for  Texaco's 
account  at  various  existing  points  <m 
United's  sjrstem  in  Louisiana,  offshore 
Louisiana,  and  l)fiasissi|^  and  that 
United  would  deliver  equivalent 
volnmes  for  Texaco's  acooont  at  existing 
pointa  on  United's  system  in  Louisiana. 
Misaisaippi,  Alabama  and  Florida.  It  is 
stated  that  the  transportation  service 
would  be  effected  using  existing 
facilities  md  would  not  require  any 
constrnctifln  of  ad<tttianal  facilities.  It  is 
explained  that  tlie  service  commenced 
October  31. 19ea  under  tlie  automatic 
audiarization  provisions  of  |  284.223  of 
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the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST80-121S. 

Comment  date:  February  IS,  1069.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  UirftMl  Gas  Pipe  Una  Cocpotatioa 

(Dockst  No.  C3>8»-477-000] 
December  SO,  1988. 

Take  notice  that  on  December  22. 
1968.  United  Gas  Hpe  Line  Company 
(United).  P.O.  Box  1478,  Houston.  Texas 
77251-147a  filed  in  Docket  No.  CP88- 
477-000  a  request  pursuant  to  i  157.205 
of  the  Commission's  Regiilations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Amoco  Production  Company 
(Amoco),  a  producer  of  natural  gas, 
under  United's  blanket  certiHcate  issued 
in  Docket  No.  CPB8-0-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
intemiptible  basis  up  to  312,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day 
for  Amoco's  account.  312.000  MMBtu 
equivalent  on  an  average  day  and 
113,912,850  MMBtu  equivalent  on  an 
annual  basis.  It  is  stated  that  United 
would  receive  the  gas  for  Amoco's 
account  at  various  existing  points  on 
United's  system  in  Louisiana,  and  that 
United  would  deliver  equivalent 
volumes  for  Amoco's  account  at  existing 
points  on  United's  system  in  Louisiana, 
Mississippi.  Alabama  and  Florida.  It  is 
stated  that  the  transportation  service 
would  be  effected  using  existing 
facilities  and  would  not  require  any 
constniction  of  additional  facilities.  It  is 
explained  that  the  service  commenced 
October  18. 1988,  under  the  automatic 
authorization  provisions  of  i  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST8e-1129. 

Comment  date:  February  15, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

a.  Unitad  Gas  Ftp*  Lfaia  CocporatkNi 

(Docket  No.  CPee^TB-OOO) 
December  30. 1988. 

Take  notice  that  on  December  22. 
1968,  United  Gas  Hpe  Line  Company 
(United),  P.O.  Box  1478,  Houston.  Texas 
772S1-1478.  filed  in  Docket  No.  CPSO- 
479-000  a  request  pursuant  to  i  157.205 
of  the  Commission's  Regtilations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Louisiana  State  Gas 
Corporation  (Louisiana  State),  an 
intrastate  pipeline,  under  United's 
blanket  certificate  Issued  in  Docket  No. 
CP68-6-000,  pursuant  to  section  7  of  the 
Natiiral  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  on  an 
intemiptible  basis  up  to  309,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day 
for  Amoco's  account  309,000  MMBtu 
equivalent  on  an  average  day  and 
112.785,000  MMBtu  equivalent  on  an 
annual  basis.  It  is  stated  that  United 
would  receive  the  gas  for  Louisiana 
State's  account  at  various  existing 
points  on  United's  system  in  Louisiana. 
Texas,  and  Mississippi,  and  that  United 
would  deliver  equivalent  volumes  for 
Louisiana  State's  account  at  existing 
points  on  United's  system  in  Louisiana. 
Mississippi.  Alabama  and  Florida.  It  is 
stated  that  the  transportation  service 
would  be  effected  using  existing 
facilities  and  would  not  require  any 
constniction  of  additional  facilities.  It  is 
explained  that  the  service  commenced 
October  20, 1968,  under  the  automatic 
authorization  provisions  of  S  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-1063. 

Comment  date:  February  15, 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

t.  Traascoatinental  Gas  Pipe  Line 
CoqMtatkMi 

(Docket  No.  CP8»-4a8-000) 
December  SO.  1988. 

Take  notice  that  on  December  23, 
1968,  Transcontinental  Gas  Pipeline 
Corporation  (Transco).  P.O.  Box  1396, 
Houston.  Texas  77251.  filed  in  Docket 
No.  CPe9-486-000  a  request  pursuant  to 
(  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  0|}en  to  public 
inspection. 

'Transco  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for 
Catamount  Natural  Gas,  Inc. 
(Catamount).  Transco  explains  that 
service  conunenced  November  2. 1988, 
under  |  284.23(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST  89-1166.  Transco  explains  that  the 
peak  day  quantity  would  be  250,000  dt 
the  average  daily  quantity  would  be 
50,000  dt  and  that  the  annual  quantity 
would  be  18,250,000  dt.  Transco  explains 
that  it  would  receive  natural  gas  for 
Catamount's  account  at  Vermilion  Block 
310-A.  Offshore  Louisiana  and  deliver 
the  gas  at  an  existing  point  of 
interconnection  between  Transco  and 
Pennsylvania  Gas  and  Water  Company 
in  Luzerne  County.  Pennsylvania. 


Comment  date:  February  15, 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  TranscondiMntal  Gas  Pipe  Une 
Coiporation 

(Docket  No.  CP80-487-000] 

December  30, 1980. 

Take  notice  that  on  December  23, 
1968,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251  filed  in  Docket 
No.  CP8e-487-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Catamount  Natural 
Gas  Company  (Catamount),  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for 
Catamount  pursuant  to  a  transportation 
agreement  dated  September  15, 1988. 
Transco  explains  that  service 
commenced  November  2, 1988,  under 
S284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-11 39-000.  Transco  further  explains 
that  the  peak  day  quantity  would  be 
743,200  dekatherms,  the  average  daily 
quantity  would  be  50,000  dekatherms. 
and  that  the  annual  quantity  would  be 
18.250.000  dekatherms.  Transco  explains 
that  it  would  receive  natural  gas  for 
Catamount's  account  at  Vermilion  Block 
310-A,  offshore  Louisiana  and  would 
redeliver  natural  gas  for  Catamount's 
account  to  Philadelphia  Electric 
Company  at  Philadelphia,  Pennsylvania. 

Comment  date:  February  15. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  afier  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for  , 
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authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Uawood  A.  Wataon.  Jr^ 

Acting  Secretary. 

(PR  Doc.  80-252  Filed  1-5-89:  8:45  am) 

SHJJNQ  COOi  S7ir-S1^ 

[Docket  Noa.  CP89-483-000  et  al.] 

EL  Paso  Natural  Gas  Company  et  al; 
Natural  Gas  Certificats  Filings 

lanuary  3, 1969. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP8»^t83-000] 

Take  notice  that  on  December  23, 
1988,  El  Paso  Natural  Gas  Company  (EI 
Paso),  P.O.  Box  1492,  El  Paso,  Texas 
79978.  filed  in  Docket  No.  CP^-483-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  from  interstate 
service  certain  existing  compression, 
pipeline  and  plant  facilities,  with 
appurtenances,  hereinafter  referred  to 
as  the  'Terrell  Facilities,"  being  located 
in  Terrell,  Val  Verde  and  Crockett 
Counties.  Texas,  and  the  related  service, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  the  facilities  and 
service  were  authorized  as  follows:  by 
order  issued  December  15, 1960,  at 
Docket  No.  G-19966.  authorization  was 
granted  to  construct  and  operate,  inter 
alia,  the  Brown  Bassett  Gathering 
System  and  the  Terrell  Purification  and 
DehydraUon  Plant  ('Terrell  Plant");  by 
order  issued  November  6, 1980,  at 
Docket  No.  CP66-306,  authorization  was 
granted  to  construct  and  operate,  inter 
alia,  the  15-mile  J.  M.  Field  to  Terrell 
Plant  24-inch  pipeline,  the  J.  M.  Field 
Gathering  System,  a  24-inch  O.D.  orifice- 
type  check  meter,  and  additional 
purification  and  dehydration  facilities; 
and  by  authority  of  the  order  issued 
April  17, 1972,  at  Docket  No.  CP72-113, 
El  Paso  constructed  the  13,500- 
horsepower  Terrell  Field  Compressor. 

El  Paso  states  that  the  Terrell 
Facilities  have  high  operating  costs. 
Moreover,  it  is  indicated  that  El  Paso's 
gas  reserves  from  the  Brown  Bassett  and 
J.  M.  Fields  have  declined  by  eighty 
percent.  El  Paso  states  that  the  costs 
associated  with  the  operation  of  the 
Terrell  Facilities  result  in  an  extremely 
high  unit  cost  because  the  facilities  are 
now  processing  only  a  fraction  of  the 
originally  designed  plant  throughput. 
Additionally,  El  Paso  states  that  the 
decline  in  reserves  has  forced  all  wells 


located  in  the  Brown  Bassett  and  J.  M. 
Fields  to  be  periodically  shut-in  or  to 
free-flow  gas  because  the  Terrell  Field 
Compressor  did  not  have  sufficient 
volumes  to  operate.  El  Paso  states  that 
to  facilitate  the  production  and 
transportation  efforts  of  Shell  Western 
E&P  Inc.  (Shell)  in  the  proximity  of  the 
Terrell  Facilities  and  to  resolve  El  Paso's 
existing  and  future  take-or-pay 
exposure.  El  Paso  and  Shell  entered  into 
a  sales  agreement  dated  October  21, 
1988.  permitting  Shell  to  acquire  El 
Paso's  Terrell  Facilities. 

Accordingly,  El  Paso  proposes  to 
abandon  by  conveyance  to  Shell:  (i)  The 
Terrell  Field  Compressor  (ii)  the  J.  M. 
Field  to  Terrell  Plant  pipeline;  (iii)  the 
Brown  Bassett  Gathering  System;  and 
(iv)  the  Terrell  Plant  The  application 
states  that  Shell  intends  to  operate  the 
Terrell  Facilities  as  an  integrated,  non- 
jurisdictional  gathering  system.  It  is 
indicated  that  Shell  has  agreed  to 
provide  a  gathering  service  (including 
metering,  dehydration  and  delivery  of 
such  gas  to  El  Paso)  for  El  Paso's 
remaining  gas  purchase  agreements  and 
for  others  with  supplies  behind  the 
Terrell  Plant. 

El  Paso  states  that  the  abandonment 
of  the  Terrell  Facilities  would  have  a  de 
minimis  effect  upon  El  Paso's  system 
gas  supply  activities  and  would  have  no 
significant  effect  upon  El  Paso's  ability 
to  render  existing  natxiral  gas  service  to 
its  customers.  Finally,  El  Paso  maintains 
that  there  would  be  no  adverse 
environmental  effects  upon  the 
effectuation  of  the  abandonment 
proposed  herein. 

Comment  date:  January  24, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-43O-O00] 

Take  notice  that  on  December  15. 
1988,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP89-43G-000,  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  Natural's  firm  sales  delivery 
obligation  to  a  Beatrice,  Nebraska, 
fertilizer  plant  owned  by  CEPEX.  Inc. 
(CEPEX),  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  and  CEPEX  restructured  their 
service  relationship  to  convert  the  firm 
sales  services  to  firm  transportation 
service.  Specifically,  Natural  seeks 
permission  and  approval  to  abandon  the 
firm  sales  delivery  obligation  of  27,741 
Mcf  of  natural  gas  per  day  to  the 


Beatrice  fertilizer  plant  in  conjunction 
with  the  termination  of  the  gas  sales 
contract 

Comment  date:  January  24, 1989.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

S.  Tennessee  Gas  Pipeline  Company 
[Docket  No.  CP89-t70-000] 

Take  notice  that  on  December  21. 
1988.  Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  Nos.  CP80- 
470-000  and  CP88-522-002  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
pubUc  convenience  and  necessity 
authorizing  Tennessee  to  restructure  its 
sales  and  fransportation  services  and  to 
be  compensated  for  maintaining  the  gas 
supply  needed  to  provide  firm  sales 
service  to  customers  which  choose  such 
service,  all  as  moie  fully  set  furth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  the  service 
restructuring  proposal  will  allow  its  firm 
sales  customers  to  revise  their  current 
entitlements  to  sales  service  fit>m 
Tennessee  by  electing  service  from 
among  Tennessee's  existing  and 
proposed  new  sales  and  transportation 
services  and  to  know  in  advance  the 
pricg  for  Tennessee  to  acquire  and 
maintain  long-term  firm  gas  supply  for 
their  benefit  Tennessee  contends  that 
the  restructuring  is  necessary  to  restore 
balance  between  Tennessee's 
responsibility  to  provide  merchant 
service  and  the  customers'  responsibility 
to  pay  for  the  gas  supply  required  to 
provide  that  service.  To  accomplish  the 
service  restructuring,  Tennessee 
proposes  to  establish  a  two-part  gas 
pricing  formula  under  which  firm  sales 
customers  will  pay  a  gas  demand  charge 
and  a  gas  commodity  charge  based  on 
an  index  of  published  spot  prices. 

Tennessee  states  that  the  key  features 
of  its  restructuring  proposal  are  as 
follows. 

(1)  Tennessee  proposes  to  maintain  its 
existing  CD  and  GS  rate  schedules. 
Customers  which  elect  to  continue 
service  under  those  rate  schedules 
would  retain  their  conversion  rights 
under  {  284.10  of  the  Commission's 
Regulations. 

(2)  Tennessee  proposes  to  establish 
new  Rate  Schedules  CDS  and  SGS  for 
customers  that  want  to  restructure  their 
service  entitlement  by  electing  any 
combination  of  daily  and  monthly  firm 
sales  entitlements  within  their  current 
entitlements. 


174 


/  Vol.  54.  No.  4  /  Friday.  January  6.  1969  /  Noticeg 


(3)  COS  and  SGS  custoaiert  could 
elect  ttandby  mIm  Mrvice  for  up  to  50 
(>ercent  of  their  finn  sales  entitlenMots. 
In  this  regard.  Tennessee,  indicates  that 
the  subiect  application  would  amend 
Tennessee's  application  pending  In 
Docket  No.  CP88-522-000  wherein  it  had 
proposed  a  standby  service. 

(4)  A  customer  electing  a  zero  firm 
sales  entitlement  would  convert  all  of  its 
prior  firm  sales  entitlemant  to  firm 
transportation. 

(5)  Tennessee  requests  authority  to 
automatically  abandon  any  firm  sales- 
entitlements  relinquished  by  its 
customers  in  favor  of  the  transportation 
service. 

(6)  Tennessee  proposes  a  two-part  gas 
pric^  structure  for  iU  CD,  CDS.  SGS 
and  partial  requirements  GS  customers. 
The  customer  would  pay  a  Gas  Demand 
Rate  of  t7J00  per  month  per  dekatherm 
of  firm  sales  entitlement  and  a  Gas 
Commodity  Rate  no  higher  than  the 
average  of  an  index  of  reported  spot 
prices  adjusted  for  fuel  and  losses.  Full 
requirements  customers  purchasing 
under  Rate  Schedule  GS  would  pay  a 
one-part  rate  comprised  of  demand  and 
commodity  components  derived  from 
the  CDS  demand  and  conmiodity  rates. 
If  Tennessee  increases  the  Gas  Demand 
Rate  or  establishes  a  higher  ceiling  on 
the  Gas  Commodity  Rate,  the  customers 
could  renominate  their  firm 
entitlements. 

(7)  Tennessee  proposes  to  eliminate 
the  Purchased  Gas  Adjustment 
provision  of  its  tariff  and  to  direct  bill 
the  balance.  In  Account  No.  191  as  well 
88  any  future  billing  adjustments 
pertaining  to  periods  prior  to  the 
effective  date  of  its  gas  restructuring 
plan.  Tennessee  also  proposes  to 
directly  reimburse  the  ctutomers  for  any 
supplier  refunds  related  to  the  prior 
periods. 

(8)  Tennessee  would  continue  to 
provide  firm  and  intemiptible 
transportation  under  its  Rate  Schedules 
FT  and  IT,  respectively,  but  proposes  to 
eliminate  the  five  receipt  point  limit  on 
the  number  of  receipt  points  a  customer 
can  include  in  its  firm  transportation 
contract.  Tenneseee  proposes  to 
establish  timits  on  the  capacity  that  a 
converting  customer  can  obtain  through 
each  of  Tennessee's  supply  area 
mainlines  to  reflect  the  design  capacity 
of  its  system  and  Tennessee's  firm 
capacity  requirements.  There  would  be 
no  limits  proposed  on  firm  entitlements 
for  conversion  customers  to  transport 
through  Tennesaae's  market  area 
mainline. 

(9)  (a)  Tennessee  proposes  to 
eliminate  Rata  Schedule  G  and  to 
grandfather  most  G  customen  as 


eligible  for  service  vnder  Rate  Schedule 
GSorSGS. 

(b)  Tennessee  proposes  to  eliminate 
Rate  Schedule  E  for  emergency  service 
and  states  that  emergency  service  can 
be  provided  under  its  sales  rate 
schedules,  including  Rate  Schedule  R. 

(c)  Tennessee  proposes  to  revise  the 
rate  for  service  under  Rate  Schedule  R 
to  reflect  the  100  percent  load  factor  rate 
design  recently  required  by  the 
Commission  and  to  eliminate  any  rate 
discount  for  an  AQL-restricted  customer 
that  elects  a  monthly  firm  sales 
entitlement  under  Rate  Schedule  CDS  or 
SGS  which  is  below  the  monthly 
component  of  its  AQL 

Comment  date:  January  24. 1960.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  ThuMoontinantal  Gas  Pipe  Una 
Corpofatkm 

[Docket  No.  CPS»-«84-000l 

Take  notice  that  on  December  23. 
1988,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1398. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP80^t84-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  establishment  of  Delivery  Point 
Entitlements  (DPBs)  on  Transco's 
system,  all  as  more  fully  set  forth  in  the 
a|q;>lication  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  requests  authority  to 
establish  DPEs  applicable  to  each 
delivery  point  and  Facility  Group  on  its 
pipeline  system  for  all  firm  service 
customen  other  than  customen  under 
Transco's  Rate  Schedules  G  and  OG. 
Transco  states  that  over  the  past  several 
significant  changes  in  the  pattern  of 
customen'  takes  have  occurred  and 
have  resulted  in  shifts  of  deliveries 
among  delivery  points,  as  well  as  in 
increased  peak  hourly  rates  of  delivery 
relative  to  the  total  daily  deliveries  on 
Transco's  system.  As  a  result  Transco 
asserts  that  the  flexibility  which  has 
been  designed  into  Transco's  pipeline 
facilities  to  accommodate  Quctuating 
deUvery  rates  and  load  shifting  among 
delivery  points  is  being  taxed  to  the 
limit  and  further  shifts  could  threaten 
the  integrity  of  firm  deUveries  to 
customers.  Transco  states  that  it  is 
proposing  to  implement  its  DPE 
procedures  which  formalize  the  basis 
upon  which  the  pipeline  system  was 
designed  and  is  capable  of  operating. 

To  determine  the  individual  delivery 
point  and  Facility  Group  DPEs,  Transco 
states  that  it  has  reviewed  the  design 
capacity  of  its  facilities  and  analyzed 


actual  daily  deliveries  for  each  delivery 
point  and  Facility  Group  for  five  summer 
and  «vinter  periods.  For  purposes  of  the 
study.  Transco  states  that  it  utilized  a 
five-year  period  commencing  May  1. 
1962  and  extending  through  April  30. 
1987.  In  conducting  the  analysis. 
Transco  states  that  the  goal  was  to 
compare  the  design  capability  of 
Transco's  facilities  witii  actiial 
maximum  deliveries  that  Transco  had 
historically  delivered  to  each  individual 
delivery  point  during  the  five  summer 
and  winter  periods  described  above.  In 
addition.  Transco  states  that  actual 
maximum  deliveries  were  measured 
against  the  contracts  and  service 
obligations  Transco  has  with  its 
customers.  As  a  result  Transco  states 
that  it  has  determined  that  the  actual 
maximum  volumes  (firm  and 
intemiptible)  deUvmd  to  the  various 
deUvery  points  and  Facility  Groups 
under  normal  design  operating 
conditions  were  consistent  with 
customen'  firm  contract  entitlements 
and  the  design  of  Transco's  facilities. 
Therefore,  based  on  its  analysis. 
Transco  states  that  the  maximum 
deliveries,  the  customen'  contractual 
entitlements  and  the  design  of  the 
pipeline  facilities  were  compatible  and 
consequently,  each  of  these  criteria  \ 

were  utilized  to  determine  the 
applicable  DPEs. 

Transco  asserts  that  its  DPE  proposal 
would  not  change  its  ciirrent  operating 
practices,  but  will  contintie  to  provide 
customen  with  requested  deliveries 
which  are  in  excess  of  the  DPEs  to  the 
extent  physical  operating  conditions 
permit  such  deliveries  and  Transco  is 
able  reasonably  to  determine  that  such 
deliveries  will  not  impair  Transco's 
ability  to  provide  firm  service  to  other 
customers.  Transco  states  that  under  its 
DPE  proposal  customary-will  continue 
to  nominate  deliveries  as  they  always 
have  and.  to  the  extent  capacity  exists. 
Transco  will  continue  to  schedule  and 
deliver  the  requested  volumes  even  in 
excess  of  the  applicable  DPEs.  However. 
Transco  notes  that  the  proposed  DPEs 
provide  for  some  measure  of  deterrence 
(i.e.  a  penalty)  to  better  assure  that 
customer  takes — over  which  Transco 
has  no  control — will  not  cause 
operational  problems  that  will  threaten 
the  integrity  of  Transco's  ability  to 
maintain  firm  deliveries.  Therefore, 
Transco  proposes  that  to  the  extent  a 
customer,  without  Transco's  consent 
unilaterally  takes  or  refuses  to  cut-break 
its  takes  of  gas  at  levels  in  excess  of  the 
DPEs,  a  penalty  may  be  imposed 
pursuant  to  the  provisions  of  the 
proposed  DPE  tariff  sheets.  Transco 
states  that  the  proposed  DPE  procedures 


and  the  specinc  DPEs  proposed  for  each 
delivery  point  and  customer  are  set  forth 
in  detail  in  the  pro-forma  tariff  sheets 
contained  in  the  application. 

Comment  date:  January  24, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-48&-000] 

Take  notice  that  on  December  23, 
1988,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396.  Houston,  Texas  77251,  filed  in 
Docket  No.  CP89-4d8-000  a  request  for 
authorization  pursuant  to  {{  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  and 
Transco's  blanket  certificate  issued  in 
Docket  No.  CP88-328-000  for 
authorization  to  provide  gas  for  Amoco 
Production  Company  (Skipper),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and 
available  for  public  inspection. 

Transco  states  that  the  total  volume  of 
gas  to  be  transported  for  Shipper  on  a 
peak  day  would  be  380,000  dt  on  an 
average  day  would  be  40,000  dt  and  on 
an  annual  basis  would  be  14,600.000  dt 

Transco  also  states  that  it  would 
receive  the  gas  offshore  and  onshore 
Louisiana  and  deliver  the  gas  at  an 
existing  point  of  interconnection 
between  Transco  and  Florida  Gas 
Transmission  Company  in  St  Helena 
Parish,  Louisiana.  Transco  states  that  it 
would  construct  no  new  facilities  in 
order  to  provide  this  transportation 
service. 

Transco  states  that  there  is  no  agency 
relationship  under  which  a  local 
distribution  company  or  an  affiliate  of 
Shipper  will  receive  gas  on  behalf  of 
Shipper. 

Transco  states  that  service  for  Shipper 
commenced  November  2. 1988.  punuant 
to  the  120-day  automatic  authorization 
in  Docket  No.  ST89-1115. 

Comment  date:  February  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-452-000] 

Take  notice  that  on  December  23, 
1988,  •  Tennessee  Gas  Pipeline  Company 
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'  The  requett  under  blanket  authorization  was 
tendered  for  Tihng  on  December  16. 1968;  however, 
the  fee  required  by  {  381.207  of  the  Commission's 
Rules  (18  CFR  381.207)  was  not  paid  until  Deceml>er 
23. 1968.  Section  381.103  of  the  Conunission's  Rules 
provides  that  the  TiUng  date  is  the  date  on  which  the 
fee  is  paid. 


(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP89- 
452-000  a  request  punuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  G.A.S.  Orange  Development 
In&  (GAS)  and  to  construct  prior  to 
commencement  of  the  transportation 
service,  a  sales  tap  to  accommodate  the 
delivery  of  natural  gas  under  its  blanket 
authorization  issued  in  Docket  Nos. 
CP82-413-000  and  CP87-115-000 
pursuant  to  section  6  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Tennessee  would  perform  the 
proposed  intemiptible  transportation 
service  for  GAS,  an  end-user,  pursuant 
to  a  gas  transportation  agreement  dated 
November  19, 1987.  The  term  of  the 
transportation  agreement  is  bma  the 
date  of  execution  and  shall  remain  in 
full  force  and  effect  for  a  term  of  two 
yean;  provided,  however  that  either 
Tennessee  or  GAS  may  terminate  the 
agreement  at  any  time  upon  at  least  30 
days  prior  written  notice  to  the  other 
party.  Tennessee  proposes  to  transport 
on  a  peak  day  up  to  24.000  dekatherms; 
on  an  average  day  up  to  24,000 
dekatherms;  and  on  an  annual  basis 
8.760,000  dekatherms  of  natural  gas  for 
GAS.  It  is  stated  that  GAS  would  pay 
Tennessee  for  all  natural  gas  delivered 
punuant  to  the  transportation 
agreement  in  accordance  with 
Tennessee's  Rate  Schedule  IT-1. 
Tennessee  states  that  it  would  transport 
natural  gas  for  GAS  fix>m  a  receipt  point 
located  in  Niagara  Country,  New  York 
and  deliver  the  gas  to  a  meter  to  be  built 
in  the  town  of  Lafayette.  Onondaga 
County,  New  Year  near  Tennessee's 
M.P.  241-2 -(-.01.  It  is  alleged  that  the 
projected  cost  of  the  facilities  to  be 
constructed  is  $219,000.  It  is  asserted 
that  Tennessee  woidd  construct  own. 
operate  and  maintain  a  6  inch  hot  tap 
and  2-6  inch  tube  measurement  facility 
and  DAC  equipment  and  appurtenenant 
facilities.  It  is  stated  that  GAS  would 
reimbiu'se  Tennessee  one-hundred 
percent  of  the  construction  costs. 

It  is  explained  that  the  Tennessee  will 
not  transport  for  GAS  under  the  120-day 
self  implementfng  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations,  but  under  the  requested 
authorization. 

Comment  date:  February  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


7.  Columbia  Gas  Transmissioa 
Corporation 

[Docket  No.  CP8e-453-000] 

Take  notice  that  on  December  19, 
1988,  Colimibia  Gas  Transmission 
Corporation  (Applicant),  1700 
MacCorkle  Avenue,  SE..  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP89-453-000  an  appUcation  punuant  to 
section  7(c)  of  the  Natiu-al  Gas  Act  for  a 
certificate  for  public  convenience  and 
necessity  authorizing  new  and 
additional  firm  sales  service  to  an 
existing  resale  customer  and  the 
construction  and  operation  of  facilities 
to  implement  the  services,  all  as  more 
fully  set  forth  in  the  application  on  file 
and  open  to  public  inspection. 

Applicant  requests  authorization  to 
initiate  winter  service  to  South  Jeney 
Gas  Company  (South  Jersey)  of  10,000 
dekatherms  per  day  (dk/d)  imder 
Applicant's  Rate  Schediile  WS  with  a 
winter  contract  quantity  of  500.000  dth 
and  to  increase  South  Jersey's  contract 
demand  under  Applicant's  Rate 
Schedule  CDS  from  25,000  dt/d  to  35,000 
dt/d.  Further,  AppUcant  requests 
authorization  to  increase  South  Jeraey's 
seasonal  entiUement  under  Rate 
Schedule  CDS  from  4.562.000  dth  per 
year  to  5,062,500  dth  per  year  to  be 
effective  on  July  1. 1989,  and  to 
additionally  increase  South  Jersey's 
seasonal  entiUement  from  5,062,500  dth 
per  year  to  6,887,500  per  year  to  be 
effective  on  November  1, 1990. 

In  order  to  implement  the  above 
services.  Applicant  proposes  to 
construct  approximately  8.1  miles  of  24- 
inch  loop  pipeline  in  Adams  and  York 
Coimties,  Pennsylvania.  Applicant 
estimates  that  the  cost  of  construction 
for  these  mainline  facilities  to  be 
$5,610,000,  which  Applicant  proposes  to 
finance  from  internally  generated  funds. 

Comment  date:  January  24. 1989.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Algonquin  Gas  Transmission 
Company 

[Docket  No.  CP89-489-000] 

Take  notice  that  on  December  27, 
1988,  Algonquin  Gas  Transmission 
Company  (Algonquin),  1284  Soldiere  — 
Field  Road,  Boston,  Massachusetts 
02135.  filed  a  request  punuant  to 
§5 157.205  and  157.212  of  the 
Commission's  Regulations  for 
authorization  to  establish  a  new 
delivery  point  for  Pequot  Gas  Company 
(Pequot)  under  Algonquin's  blanket 
certificate  issued  in  Docket  No.  CP87- 
317-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
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CommiMion  and  open  to  public 
inspection. 

Algonquin  proposed  to  construct  a 
new  measuring  and  regulating  station 
for  Pequot  on  land  owned  by  Algonquin 
adjacent  to  Algonquin's  existing  pipeline 
facilities  in  Stoniagton,  Coonecticut. 
Algonquin  states  the  estimated  cost  of 
thne  facilities  is  8388.000.  Algonquin 
states  that  it  seeks  to  transfer  the 
maximum  daily  delivery  obligation 
under  firm  service  agreements  that 
currently  exist  between  Algonquin  and 
Pequot  at  the  Westerly,  Rhode  Island 
delivery  point  to  the  new  Stonington, 
Connecticut  delivery  point.  The 
Westerly  delivery  point  would  remain 
as  an  alternate  delivery  point  for  Pequot 
with  zero  delivery  obligation. 
Accordingly,  Algonquin  states  that  its 
peak  day  or  annual  commitments  under 
firm  service  agreements  would  not  be 
affected  by  construction  of  the  new 
station. 

Comment  date:  February  17, 1960,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

t.  TrunkMiM  Gas  Coo^iaiiy 

(Docket  No.  CPa»-423-00e] 

Take  notice  that  on  December  15, 
1988,  Trunkline  Gas  Company 
(Trunkline).  P.  O.  Box  1542.  Houstoo. 
Texas,  77251-t64Z  filed  in  Docket  No. 
CP89-423-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  TXG  Gas 
Marketing  Company  (TXG).  a  shipper 
and  marketer  of  natural  gas.  imder 
Trunkline's  blanket  certificate  issued  in 
Docket  Na  CP86-58CM)00  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Trunkline  requests  authorization  to 
transport  up  to  aaooo  Dt  equivalent  of 
natural  gas  per  day  on  behalf  of  TXG 
pursuant  to  a  transportation  agreement 
dated  October  28, 1988  between 
Trunkline  and  TXG.  The  transportation 
agreement  it  is  said,  provides  for 
Trunkline  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system. 
It  is  said  that  Trunkline  woxild  then 
transport  and  redeliver  the  subject  gas. 
less  fuel  and  unaccounted  for  line  loss, 
to  Southern  Natival  Gas  Company  in  St. 
Mary  Parish.  Louisiana. 

Trunkline  further  states  that  the 
estimated  daily  and  annual  quantities 
would  be  7,000  Dt  and  2.555.000  Dt. 
respectively.  Service  under  S  284.223(a) 
commenced  on  November  5, 1988,  as 
reported  in  Docket  No.  ST89-12B7. 


Comment  date:  February  17, 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


It. 


Gas 


[Docket  No.  CPe9-(29-0CI0| 

Take  notice  that  on  December  15, 
1968.  Trunkline  Gas  Company 
(Trunkline).  P.  O.  Box  1642.  Houston. 
Texas.  772S1-164Z  filed  in  Docket  No. 
CPBO-429-000  a  request  pursuant  to 
1 157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  WH.C  Gas 
Systems,  LP.  (V.H.C),  a  shipper  and 
marketer  of  natural  gas,  under 
Tnmkline's  blanket  certificate  issued  in 
Docket  No.  CP86-586-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

'Trunkline  requests  audiorization  to 
transport  up  to  30,000  Dt  equivalent  of 
natural  gas  per  day  on  behalf  of  ViiC 
pursuant  to  a  transportation  agreement 
dated  June  3, 1968  betweea  Trunkline 
and  ViiC  The  tranportation 
agreement  it  is  said,  provides  for 
Trunkline  to  receive  gas  from  various 
existing  points  of  receipt  and  on  its 
system.  It  is  said  that  Trunkline  would 
then  transport  and  redeliver  the  subject 
gas,  less  fuel  and  unaccounted  for  line 
loss,  to  Panhandle  Eastern  Pipe  Line 
Company  in  Douglas  County,  Illinois. 

Trunkline  further  states  that  the 
estimated  daily  and  annual  quantities 
would  be  25,000  Dt.  and  9,125.000  Dt.. 
respectively.  Service  under  1 284.223(a) 
commenced  on  November  1, 1988.  as 
reported  in  Docket  No.  ST89-1295. 

Comment  dale:  February  17, 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Interstate  Power  Company 

(Docket  Na  C7»-679-010] 

Take  notice  that  on  December  22. 
1988,  Interstate  Power  Company 
(Interstate),  1000  Main  Street  Dubuque, 
Iowa  52001,  filed  in  Docket  No.  CP86- 
679-010  a  petition  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  to  amend 
the  certificate  of  public  convenience  and 
necessity  issued  in  Docket  No.  CPe6- 
679-000  so  as  to  authorize  the 
continuation  of  transportation  of  natural 
gas  on  a  firm  basis  for  USI  Chemicals 
Company,  Inc.  (USI)  for  a  one-year 
period,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Interstate  avers  that  in  Docket  No. 
CP86-679-006,  it  was  authorized  to 
transport  up  to  a  maximum  of  18,000 


MMBtu  per  day  for  USI  for  a  term 
ending  on  March  4, 1969.  It  is  stated  that 
Interstate  and  USI  seek  to  extend  such 
transportetion  service  until  March  4, 
1990.  According  to  Interstate.  Article  12 
of  the  transportetion  agreement  dated 
April  10, 1987,  provides  for  a  term  which 
shall  continue  until  cancelled  with  120 
days  written  notice.  Tberefora  Interstete 
requests  that  the  term  of  the  certificate 
authorizing  service  be  extended  until 
March  4. 1990. 

Comment  date:  )anuary  24. 1969.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  P  at  the  end  ol 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  I^E..  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  proteste 
filed  the  Commission  wdll  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commisson's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  conteined  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regidatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
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CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
f  157.205  of  the  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  ai}plication  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LoisD.Caaiwa. 
Secfetary. 
(FR  Doc  80-253  Filed  1-6-80;  8:45  am] 

■UMQ  COK  S717-«1-M 


(Deckel  No. 


Natural  Qae  Pipelne  Compwiy  Of 
America;  Requeet  Under  DIenhet 
Authorization 

December  30. 198a 

Take  notice  that  on  December  29, 
1988,  Natural  Gas  Pipeline  Company  of 
America  (Nattval),  701  East  gi>nH  Street 
Lombard.  Ilinois  60148.  filed  in  Docket 
No.  CP89-49&-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorizatton  to 
provide  an  intemiptible  transportetion 
service  for  Associated  Intraatete 
Pipeline  Company  (Associated),  an 
intrastete  pipeline,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-OOa  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  all  as  more  hilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  stetes  that  pursuant  to  a 
transportation  agreement  dated  June  9, 
1988,  under  ite  Rate  Schedule  ITS,  it 
proposes  to  transport  for  Associated  up 
to  200.000  MMBtu  per  day  equivalent  of 
natural  gas  (plus  any  additional  volumes 
accepted  pursuant  to  the  overrun 
provisions  of  Natural's  Rate  Schedule 
ITS).  Natural  stetes  that  it  would  receive 
the  gas  at  various  existing  pointe  in 
Oklahoma,  Texas,  offshore  Texas. 
Louisiana,  offshore  Louisiana.  Illinois, 
New  Mexico.  Kansas,  Iowa  and 
Arkansas,  and  that  it  would  transport 
and  redeliver  the  gas  at  various  delivery 
points  in  New  Mexico. 

Natural  advises  that  service  under 
S  284.223(a)  commenced  October  19. 
198a  as  reported  in  Docket  No.  ST89- 
1467  (filed  on  December  29. 1988). 
Natural  further  advises  that  it  would 
transport  5.000  MMBtu  on  an  average 
day  and  1,825.000  MMBtu  annually. 


Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  i  157.206 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shaU  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shaD 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
linwood  A.  WotMn.  |r.. 
Acting  Secretary. 
[FR  Doc  89-25S  Filed  l-«-a9;  8:45  am] 

BUMQ  CODC  «717-St-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-3602-61 

Environmental  hnpect  Stalemente  and 
RegulatkNie;  AvattaMtty  of  EPA 
Comment! 

Availability  of  EPA  commente 
prepared  December  19, 1988  through 
December  23, 1988  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Qean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382^5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22. 1988  (53  FR  13318). 

DraftEISs 

ERPNoj  D-AFS-La2008-oa  Rating 
LO,  Pacific  Northwest  Region  Western 
Spruce  Budworm  Management  V\an, 
implementatioa  WA  and  OR. 

Summary:  EPA  has  not  identified  any 
potential  environmental  impacts  that 
would  require  any  changes  to  the 
preferred  alternative. 

Final  EISs 

ERP  No.:  F-COE-E32068-AL,  Bayou 
La  Batre  Navigation  Channel 
Improvemente,  Implementation.  Mobile 
County.  AL 

Summary:  EPA  finds  die  initial 
comments  to  the  proposal  were 
satisfactorily  addressed  and  has  no 
objections  to  the  proposed  project 


ERP  No.:  F-FHW^:40706-Na  NC-90 
Replacement  NC-90  at  Taylorsville  to  I- 
40  at  StetesviDe.  Funding,  and  Possible 
404  Permit  Tredell  and  Alexander 
Counties.  NC 

Summary:  EPA  reonmnended  that 
additional  consideration  should  be  given 
to  the  replacement  of  the  small  wetland 
losses.  Also,  nonstructural  noise 
mitigation  measures  should  be 
examined  for  those  residences 
experiencing  significant  impacts. 

ERPNoj  F-^R-G28012-TX  San 
Jacinto  River  Basin  Water  Supply 
Project  Municipal  and  Industrial  Water 
Use,  Implementetion.  Montgomery. 
Harris,  Grimes.  Walker,  San  Jadnta 
Fort  Bend.  Liberty  and  Waller  Counties, 
TX. 

Summary:  EPA  has  no  objections  to 
the  proposed  action. 

ERP  No.:  F-SCS-H36102-0a  Pony 
Creek  Waterehed  Protection  and  Flood 
Prevention  Plan.  Funding  and  404 
Permits.  Missouri  River  Basin.  Brown 
and  Nemaha  Counties,  KS  and 
Richardson  County,  NB. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
commente  were  sent  to  the  agency. 

ERPNoj  P-UAF-E11020-NC 
Seymour  Jcrimaon  AFB.  F-4  to  F-15E 
Aircrafi  Conversion  Program.  Site 
Selection  and  Iraplnnentation,  Wayne 
County,  NC  Alternative  Sites  are 
Cannon  AFB,  NM:  HoUoman  AFB.  NM; 
Mountain  Home  AFB,  ID  and  Nellis 
AFB.IW. 

Summary:  EPA  continues  to  have 
serious  concerns  with  noise  impact 
problems  associated  with  the 
implementetion  of  this  action.  EPA 
recommends  that  the  USAF  addreasea 
and  resolve  concerns. 

Regulatians 

ERP  Noj  R-AFS-A61316-0a  36  CFR 
Part  251;  Ski  Area  Permits— Avposed 
Rule  (53  FR  40736). 

Summary:  EPA  is  concerned  diet  the 
criteria  estebbshed  for  granting  ski  area 
permite  appear  to  rely  on  the 
presumption  of  a  deteiled  analysis  of  ski 
area  proposals  at  the  Land  Management 
Planning  stage.  EPA  believes  the  rule 
should  contain  a  provision  whereby 
proposals  that  do  not  undergo  full  NEPA 
analysis  at  the  management  planning 
stage  be  subject  to  fivther  NEPA 
analysis  at  the  site-specific  stage. 

Dated  Janoaiy  S,  190B. 
WilBamai 


Deputy  Director,  Office  of  Federal  AcdvitieM. 
(FR  Doc  89-276  Filed  1-5-80:  8:45  am] 
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Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
daZrWn  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  December  28. 1968 
Through  December  30, 1968  Pursuant  to 
40CFR1508.a 

EIS  Na  880425.  DSuppL  COE.  NJ.  Great 
Egg  Harbor  Inlet  and  Peck  Beach 
Erosion  Control  and  Flood  Protection, 
Ill^)lementation.  Updated  Informatioo 
and  Detailed  Analysis,  Ocean  Qty, 
Cape  May  County,  N).  Due:  February 
21. 1980,  Contact  Dr.  Teruo  Sugihara 
(215)  507-4633 

EIS  No.  880428.  Final  FHW,  KY,  US 
31E/150  (Bradstown-Louisville  Road) 
Improvement  Brentlinger  Road  to  US 
3l£/isa  Funding  and  Corp  of 
En^neer  Permits,  Jefferson.  Bullitt 
Spencer  and  Nelson  Counties,  N), 
EKie:  February  6, 1989.  Contact  Robert 
B.  Johnson  (502)  227-7321 

EIS  Na  880427,  Draft  NAS,  PRO, 
Galileo  Mission  Project  Galileo 
Spacecraft  Preparation  and  Operation 
Plan.  Implementation,  Solar  System 
Exploration  Program  (Tier  2),  Due: 
February  21. 1980,  Contact  Dr.  Dudley 
G.  McConnell  (202)  453-1287 

EIS  No.  880428,  Final,  SCS.  MO.  East 
Yellow  Creek  Watershed.  Soil  Erosion 
and  Flood  Damage  Reduction  Plan. 
Funding  and  Implementation. 
Sullivan.  Linn  and  Chariton  Counties, 
MO,  Dur.  February  6, 1980,  Contact 
Russell  C  Mills  (314)  875-6214 

EIS  Na  880429.  Final.  COE.  TX.  Brooke 
Army  Medical  Center  Replacement 
Facility  Construction.  Implementation, 
Fort  Sam  Houston.  Bexar  County,  TX. 
Due:  February  la  1969,  Contact:  LCDR 
K.  Hiatt  (703)  756-O904 

EIS  No.  88043a  Draft  IBR.  CA. 
American  River  Service  Area  Water 
Contracting  Program.  Water  Supply 
Project  for  Agricultural  Mimidpal  and 
Industrial  Uses,  Long-Term 
Contracting,  San  Joaquin.  Sacramento 
and  Placer  Counties,  CA.  Due:  March 
S.  1980,  Contact  Bill  Payne  (016)  078- 
5488 

EIS  No.  880431,  Draft  IBR,  CA. 
Sacramento  River  Water  Service  Area 
Contracting  Program,  Water  Supply 
Project  for  Municipal  and  Industrial, 
Wildlife  Rufuge  and  Agricultural 
Uses,  Long-Term  Contracting.  Shasta. 
Tehama.  Yolo,  Colusa  and  Solano 
Counties,  CA.  Due:  March  3, 1980, 
Contact  Bill  Payne  (916)  078-5468 
EIS  No.  680432,  Draft  IBR.  CA.  Delta 
Export  Service  Area  Water 
Contracting  Program.  Water  Supply 


Project  for  Agricultural  Municipal  and 
Industrial  and  Wildlife  Rufuge  Uses. 
Long-Term  Contracting.  Fresno.  Kern. 
Kings,  Madera,  Merced.  San  Joaquia 
Tulare.  Monterey.  San  Benito,  Santa 
Clara  and  Santa  Cruz  Countries.  CA. 
Due:  March  3, 1060,  Contact:  Bill 
Payne  (916)  978-5488 
EIS  No.  880433.  Final  COB.  WA.  Lummi 
Bay  Navigation  Channel 
Improvements  and  Marina 
Construction,  Implementation,  Lummi 
Indian  Reservation,  Whatcom  County, 
WA.  Due:  February  6. 1980.  Contact 
Richard  Makinen  (202)  272-0188 

Amended  Notices 

EIS  No.  68042a  Draft  NAS,  MS,  FL  LA. 
Advance  Solid  Rocket  Motor  Program, 
Design,  Construction  and  Operation. 
Site  Selection.  John  C  Stennis  Space 
Center,  Hancock  Co.,  MS:  Yellow 
Creek  Site,  Tishomingo  Co.,  MS;  John 
F.  Kennedy  Space  Center,  Brevard 
Co..  FU  Michoud  Assembly  Facility, 
New  Orieans  Parrish,  LA  and  SlideU 
Computer  Center,  St  Tammany  Parish 
LA,  Due:  February  6, 1989,  Contact 
Rebecca  C  McCaleb  (601)  688-3155. 
Published  FR 12-23-66— Incorrect 
phone  number 

Dated  January  3. 198a 
William  a  Okkafsoa. 

Deputy  Dinctor,  Office  of  Federal  AcUvitiat. 
|FR  Doc.  80-275  Filed  \-6-»,  a45  am| 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  Ne.  88-t;  FCC  aO-SSa] 

PoBdee  Qovemlna  ttie  Provtaion  of 
snerea  i  eieoonwnunimiiuiw  serviGe 

iMMMCv:  Federal  Communications 

Commission  (FCC). 

ACTION:  Termination  of  inquiry. 

iUMMSWV'  This  action  terminates  an 
inquiry  into  the  appropriate  federal  role 
with  regard  to  Shared 
Telecommunications  Services. 
DATK  This  termination  is  effective 
January  6, 1909. 

ADOimi:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washingtoa  DC  20554. 
FON  FUNTNn  MFOMflATION  CONTACT: 
Rose  Crellin.  (202)  632-e34Z 
•UFFLIMDITAflV  INFOWMATION;  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  Common  Carrier  Docket 
66-0.  FCC  88-352.  Adopted  October  31. 
1988,  and  Released  December  6, 1968. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 


copying  during  normal  business  hours  in 
FCC  DockeU  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Summary  of  the  Report  and  Order 

/.  Introduction 

1.  On  January  14, 1086  we  adopted  a 
Notice  of  Inquiry  in  this  docket  to 
examine  regidatory  issues  involved  in 

the  development  of  Shared      

Telecommunications  Service  (STS) 
systems  and  the  associated  effects  on 
the  potential  resale  of  local  services, 
local  exchange  rates,  and  state 
regulation  of  STS  implementation  (51  FR 
4538.  Feb.  5. 1986).  We  adopted  the 
Notice  of  Inquiry  to  examine  issues 
identified  in  prior  proceedings  on  STS. 

A.  Prior  Proceedings 

2.  On  May  16, 1985.  International 
Business  Machines  (IBM)  filed  a  request 
for  declaratory  ruling  asking  this 
Commission  to  declare  that  state  laws 
and  regulations  precluding  the 
competitive  provision  of  STS  systems 
are  inconsistent  with,  and  have  been 
preempted  by,  existing  Commission 
decisions  and  policies.  In  January  1988, 
we  adopted  the  STS  Order  partially 
granting  the  IBM  Petition.  In  the  STS 
Order,  we  concluded  that  our  existing 
interconnection  policies  require  local 
exchange  companies  to  interconnect 
partitioned  STS  switches  that  are  either 
shared  among  multiple  entities  or  used 
by  third-party  operators  to  provide  PBX 
services  to  multiple  users.  However,  we 
held  that  this  interconnection  right  does 
not  give  customer  premises  equipment 
users  or  STS  providers  the  right  to  resell 
local  service,  in  violation  of  state 
restrictions,  through  an  interconnected 
unpartitioned  switch.  We  also  found 
that  our  existing  interconnection 
policies  do  not  support  a  declaration 
that  this  Commission  has  preempted 
state  regulations  that  prevent  the  resale 
of  local  exchange  service  by  an  STS 
operator.  Since  we  concluded  that  our 
existing  policies  did  not  address  the 
majority  of  issues  raised  in  this 
proceeding,  in  the  Notice  of  Inquiry  we 
presented  a  wide  range  of  issues  to  be 
decided  before  reaching  any  final 
conclusion  on  an  appropriate  federal 
role. 

B.  STS  System  Description 

3.  In  an  STS  system,  the  occupants  of 
a  multitenant  building  or  building 
complex  use  voice  and  data  equipment 
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located  on  their  premises  to  connect 
with  a  shared  private  branch  exchange 
(raX)  or  other  customer  premises 
equipment  (CPE)  (Oie  STS  switch) 
typically  provided  by  the  building 
oivner,  a  user  association,  or  an  outside 
contractor.  STS  systems  use 
communication  and  computer 
technologies  to  provide  their  users  with 
local  and  interexchange  basic  service, 
and,  in  some  cases,  enhanced  services. 
As  we  noted  in  the  NOI.  the  STS  switch 
permits  users  to  call  each  other  direcdy 
without  using  local  exchange  carrier 
(LEC)  facilities  and  to  call  anywhere  on 
the  sivitched  network  through  trunks 
that  connect  the  STS  switch  with  a 
subtending  LEC  central  office.  In 
addition,  by  aggregating  their  customers' 
demand  for  interexchange  services,  STS 
operators  can  purchase  such  services  at 
bulk  discounts  and  resell  them  to  those 
customers  at  more  favorable  rates. 
Furthermore,  the  STS  operator  can  use 
the  least  cost  routing  features  included 
in  most  STS  switches  to  resell 
interexchange  services  purchased  from 
a  variety  of  carriers. 

4.  There  are  two  types  of  STS 
systems— those  that  use  "partitioned" 
switches  and  those  that  use 
"unpartitioned"  switches.  In  a 
partitioned  switch,  which  does  not 
involve  the  resale  of  local  service, 
alUiough  lines  from  the  centi-al  office  are 
connected  with  the  switch,  software  and 
special  hardware  treat  these  lines  as  if 
they  directly  connected  to  each  tenant 
A  partitioned  switch  does  not  allow 
^SSi^ation  of  user  demand  for  local 
service,  thus  requiring  the  same  number 
of  access  lines  as  if  each  user  of  the  STS 
system  was  separately  connected  to  the 
network.  Moreover,  each  user  of  the 
partitioned  switch  receives  a  bill  from 
the  LEC  In  contrast  an  unpartitioned 
switch  is  connected  to  the  LECs  central 
office  tising  the  minimum  number  of 
shared  lines,  determined  through  traffic 
engineering,  required  to  meet  overall 
system  needs.  By  aggregating  the 
requirements  of  all  the  users  of  the 
unpartitioned  STS  system,  the  lines  to 
the  central  office  can  be  more  efficiently 
employed.  Unpartitioned  switches  are 
often  used  by  their  operators  to  offer  a 
form  of  local  service  resale  to  users 
because  of  the  savings  possible  from 
their  efficient  engineering. 

//.  The  Benefits  and  Costs  of 
Unpartitioned  STS 

A.  Benefito 

5.  Proponents  of  preemption  of  state 
STS  restrictions  argue  that  the  [sovlsion 
of  STS  through  uiHwrtitioned  systems 
benefits  STS  users,  providers,  LECs  and 
society  at  laije  and  prcmiotes  the 


federal  interest  in  increasing  the 
efficiency  and  availabibty  of 
telecommunication-related  services 
through  competition.  Such  parties  argue 
that  the  unrestricted  provision  of 
unpartitioned  STS  will  save  societal 
resources  and  reduce  costs  to  end  users 
while  providing  additional  services  and 
benefits  to  consumers.  These 
commenters  emphasize  that  the 
unpartitioned  switch  provides  local  and 
interstate  service  more  efficientiy  and  at 
a  lower  cost  through  the  concentration 
of  fewer  central  office  trunks.  While  the 
LECs  generally  view  STS  providers  as 
potential  competitors  and  argue  that 
there  is  littie,  if  any,  benefit  from  STS 
perse,  some  LECs  and  states  indicate 
that  STS  could  potentially  benefit  small 
users  by  enabling  them  to  obtain  PBX 
features  that  otherwise  may  not  be 
available. 

acosu 

6.  Most  LECs  emphasize  that  the 
unrestricted  provision  of  unpartitioned 
STS  systems  tvill  produce  losses  in  LEC 
revenues  and  a  consequent  erosion  of 
universal  service.  Some  LECs  also  claim 
that  unfettered  STS  development  would 
lead  to  an  increased  likelihood  of 
stranded  LEC  investment  and  increased 
difficidty  in  network  planning.  In 
addition,  several  commenters  express 
concern  that  unpartitioned  STS  will  lead 
to  deaveraged  rates  because  STS 
providers  will  "cream-skim"  local 
exchange  service  by  capturing 
businesses  that  provide  the  greatest 
contribution  to  network  costs,  leaving 
residential  customers  to  pay 
significantiy  higher  bills. 

7.  While  opponents  of  unpartitioned 
STS  emphasize  the  societal  costs  of 
using  systems,  most  parties 
acknowledge  that  partitioning  adds 
some  costs  to  STS  systems,  althou^ 
estimates  of  these  costs  vary  widely. 
Some  parties  argue  that  a  partitioning 
requirement  makes  STS  economically 
imfeasible. 

III.  Legal  Issues 

8.  In  the  Notice  of  Inquiry,  we 
tentatively  concluded  that  we  had  the 
authority  to  preempt  state  regulation  of 
STS  systems  if  we  determine  that 
important  federal  interests  are 
jeopardized  and  no  other  methods  exist 
to  protect  these  interests.  Parties 
opposed  to  federal  preemption  argue 
that  sections  2(b)  and  221(b)  of  the 
Communications  Act  proscribe  federal 
Jurisdiction  over  "charges,  classification, 
practices,  services,  facilities,  or 
regulations  for  or  in  connection  with" 
intrastate  communications.  Supporters 
of  preemption  for  STS.  however,  claim 
that  widespread  availability  of  efficient 


service  is  an  area  of  longstanding 
federal  interest  and  jurisdiction. 

IV.  State  Regulation  of  STS 

9.  Although,  as  shown  in  the  record 
leading  to  the  STS  Order,  partitioning 
requirements  remain  the  most 
significant  restriction  for  STS  providers, 
the  record  before  us  indicates  that  otiier 
state  regidatory  requirements  also  limit 
the  development  of  STS.  For  example, 
some  states  regulate  entry  of  STS 
systems  into  local  exchange  company 
service  areas,  while  other  states  require 
that  "joint  use"  or  shared  service  only 
be  provided  on  a  nonprofit  basis.  Other 
states  prohibit  STS  systems  from 
permit^  calling  "behind  the  STS 
switch."  i.e.,  from  one  station  in  an  STS 
system  to  anoUier.  Parties  also 
extensively  address  stale  rate  structures 
for  STS  systems  and  state  limitations  on 
the  physical  configuration,  site,  and 
o%vnership  of  STS  systems. 

m  On  February  25, 1987.  tite  ! 

Committee  on  Communications  of 
NARUC  adopted  an  STS  Model  SUte 
Policy  (the  State  Model).  The  State 
Model  says  in  part  that  "STS  systems 
are  in  the  pubbc  interest  because  they 
provide  tenants  with  innovative  and 
cost-effective  communications, 
information  processing  and  other 
building  services  that  would  other¥vise 
not  be  economically  available."  The 
State  Model  asserts  that  partitioning 
should  not  be  required,  "in  order  to 
enhance  the  efficient  use  of  the 
network."  The  State  Model  definition  of 
STS  requires  "continuous  premises 
under  common  ownership  or 
management  except  that  the  premises 
may  be  intersected  by  public  or  private 
rights-of-way."  Moreover,  the  State 
Model  recommends  reduced  regulation 
of  entry,  rates,  and  services. 

V.  Discussion 

11.  The  record  in  this  proceeding 
indicates  that  real  savings  are  attainable 
bam  the  use  of  STS  systems,  and  that 
those  savings  may,  to  some  degree,  be 
reduced  through  partitioning  and  other 
regulatory  restrictions  impcwed  by  state 
commissions.  There  are  significant 
federal  interests  in  realizing  such 
savings  and  in  the  effects  of  state 
regulation  of  STS  on  such  savings.  An 
STS  system  provides  interstate,  as  well 
as  intrastate,  access  to  its  end  users, 
llius.  state  regulations  that  restrain  the 
growth  of  STS  technology  can  adversely 
affect  dns  Commission's  interests  in 
increasing  the  efficiency  of  the  local 
network  in  originating  and  terminating 
interetate  coramxmications.  For  example, 
by  reducing  the  number  of  lines  or 
trunks  between  STS  subscribers  and  the 
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LEG  network,  an  unpartititoned  STS 
syatem  enable*  subscriben  to  avoid 
unnecessary  interstate  subscriber  line 
charges.  We  conclude,  however,  that 
these  federal  interests  must  be  weighed 
against  the  concerns  expressed  by  the 
states  about  the  potential  effect  of  STS 
systems  on  state  policies  governing  the 
resale  of  basic  local  exchange  service, 
as  well  as  other  intrastate  services.  As 
noted  above,  STS  systems  can  be  uaed 
for  the  resale  of  local  basic  service,  a 
practice  of  traditional  concern  to  state 
commissions.  We  have  preempted  state 
regulations  regarding  local  resale  only  in 
very  limited  circumstances.  Partitioning 
of  STS  systems,  the  regulatory 
requirement  that  is  the  principal  focus  of 
most  of  the  commenters  in  this 
proceeding,  is  one  way  that  states 
enforce  restrictions  on  local  resale. 
Weighing  our  federal  interests  in  STS 
development  against  state  concerns 
about  the  potential  effects  of  STS  on 
state  policies  regarding  the  resale  of 
intrastate  services,  we  conclude  that  we 
should  not  take  any  preemptive  action 
on  the  Issues  presented  in  the  Notice  of 
Inquiry  at  this  time.  There  may  however, 
be  individual  factual  circumstances 
where  the  federal  interest  is  so 
significant  that  federal  preemption 
would  be  warranted  and  the  complaint 
process  pursuant  to  section  206  of  the 
Communications  Act  is  available  in 
these  instances. 

12.  Furthermore,  our  review  of  the 
record  in  this  proceeding  presents 
additional  reasons  supporting  this 
decision.  As  we  stated  in  the  Notice  of 
Inquiry,  we  are  concerned  that  the 
replacement  of  diverse  state  regulations 
with  a  single  federal  policy  for  STS  may 
create  significant  problems,  since  the 
problems  with  STS  systems  may  be 
different  from  state  to  state.  Thus, 
varying  state  responses  may  be 
appropriate.  We  suggested  that  states 
could  act  as  laboratories  to  test  various 
means  of  regulating  STS  that  may  in  the 
long  run  result  in  the  most  efficient  STS 
policies.  Since  the  release  of  the  Notice 
of  Inquiry,  states  have  been  exploring  a 
variety  of  regulations  involving  STS  that 
are  tailored  to  their  specific  LEG  and 
business  environments.  Most  of  the 
states  do  not  require  partitioning.  With 
more  experience,  states  may  develop 
regulations  that  do  not  impede  STS 
development,  but  do  protect  LEG 
revenues.  The  State  Model,  which 
reflects  sensitivity  to  e^iciency  issues  in 
STS  regulation,  may  influence  states  to 
adopt  regulatory  approaches  that 
promote  STS  development.  In  light  of 
this  progress  and  our  sensitivity  to  state 
interests  in  this  area,  we  conclude  that 
the  appropriate  federal  role  at  this  time 


is  to  observe  tfie  progress  of  state 
regulation  of  STS,  and  STS  development 
and  not  assert  a  broad  based  federal 
preemption  of  state  regulations  in  this 
proceeding.  If  we  become  aware  of 
additional  problems  that  potentially 
impede  our  interests  in  this  area,  we  will 
revisit  these  issues  in  the  future. 
Accordingly,  we  terminate  this  inquiry. 

VI.  Ordering  Clause  \ 

13.  It  is  Ordered,  that  pursuant  tia 
sections  1. 4(i).  4(J).  and  201-20S  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151. 154(i),  154(j). 
and  201-205,  this  docket  is  hereby 
terminated 

Federal  Communications  Commission. 

WiDiMi  F.  Catao. 

Acting  Secretary. 

[FR  Doc  ae-234  Filed  1-V49:  8:45  am] 

I  coot  •71t-0V4l 


FEDERAL  MARITIME  COMMISSION 


•) 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Fedefal  Registor  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  202-007660-071. 

TitJe:  American  West  African  Freight 
Conference. 

Parties: 

America-Africa  Europe  Line  GMBH 

Barber  West  Africa  Line 

Farrell  Lines,  Inc. 

Maersk  Line 

Sodete  Iviorienne  de  Transport 
Maritime,  SITRAM 

Torm  West  Africa  line 

Westwind  Africa  Line 

Synopsis:  The  proposed  modification 
makes  changes  to  the  Service  Contract 
rule. 

Agreement  No.:  217-011203-001. 

Title:  Wallenius-NOSAC  Space 
Charter  and  Cooperative  Working 
Agreement 


Parties: 

Wallenius  Lines  AB 

Norwegian  Specialized  Autocarriers — 
NOSAC 

Synopsis:  The  proposed  modification 
substitutes  Den  norske  Amerikalinje 
A/  S  as  manager  of  the  Norwegian 
Specialized  Autocarriers — NOSAC  for 
the  existing  manager  Oivind  Lorentzen 
A/S.  Parties  have  requested  shortened 
review. 

Agreement  No.:  212-011213-003. 

TitJe:  Spahi-Italy/Puerto  Rico  Island 
Pool  Agreement 

Parties: 

Comptuiia  Trasatlantica  Espahpla, 
SJi. 

Nordana  Line  AS 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
provides  that  a  member's  security  bond 
may  be  retained  for  at  least  270  days 
after  its  withdrawal  from  the  Pool  to 
ensure  that  all  of  its  outstanding 
obligations  are  met 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  3. 1968. 
)OMph  C  Polking. 
Secretary. 

(FR  Doc  ae-273  Filed  l-K-BO:  8:45  am] 
■a  I MQ  com  «7»»<i-ii 


FEDERAL  RESERVE  SYSTEM 

Parish  National  Coip.;  Formation  oft 
Ac<|ulsltlon  by,  or  Merger  of  Bank 
HoMnQ  Compenlee 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holdiing 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
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summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  January 
23, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  Parish  National  Corporation, 
Bogalusa,  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of  Parish 
National  Bank  of  St.  Tammany  Parish, 
Covington,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  30, 198& 

WUIiamW.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  89-178  Filed  1-5-69;  8:45  am] 

■HXHW  cooc  n■».n^•m 


ChMige  in  Bank  Control;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Security  Bank  Holding  Co. 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817())(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  27, 1989. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  lOl  Market  Street  San 
Francisco,  California  94105: 

1.  Security  Bank  Holding  Company 
Employee  Stock  Ownership  Trust,  Coos 
Bay,  Oregon;  to  acquire  up  to  24.9 
percent  of  the  voting  shares  of  Sectirity 
Bank  Holding  Company,  Coos  Bay, 
Oregon,  and  thereby  indirectly  acquire 
Security  Bank,  Coos  Bay,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  30. 198a 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  89-179  Filed  1-5-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  SutMnltted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
hst  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  follovdng  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  December  30, 
1988. 

Public  Health  Service 

(Call  Reports  Clearance  Office  on 
202-245-2100  for  copies  of  package) 

1.  Cardiovascular  Health  Study 
(CHS)— NEW— A  random  sample  of 
5,336  men  and  women  aged  65  and  older 
will  be  selected  from  four  communities. 
They  will  provide  medical,  social  and 
demographic  information  and  will 
participate  in  two  clinical  examinations 
to  study  risk  factors  for  the  onset  and 
progression  of  clinical  coronary  heart 
disease  and  stroke,  and  related 
preclinical  conditions.  Individuals  or 
households.  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 
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2d 
wnornt&ouii 

coHocbon 

Cafdnvas- 
cuiwHetfth 

fn,  1,1.  ■- .1 

rnyswnn 

Quesbon- 

nare 

Number  o(  Raaondente.. 
Number  o«  Responses: 

Per  Respondent 

Average  Burden:  P« 
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184 
1 
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Total  Burden  Hours:  15,388 

2.  Common  or  Usual  Name:  Labeling 
of  Peanut  Spreads  (21  CFR  Part  102}— 
0910-0222— This  regulation  seU  forth  the 
nutritional  requirements  to  be  met  if  a 
non-standardized  peanut  spread  is  not 
to  be  labeled  as  "imitation"  peanut 
butter.  Respondents:  Businesses  or  other 
for-profit:  Number  of  Respondents:  40; 
Number  of  Responses  per  Respondent  5; 
Average  burden  per  Response:  107.4; 
Estimated  Annual  Burden:  2,14a  This 
Burden  is  included  in  Nutritional 
Labeling.  OMB  NO.  0910-0177. 

3.  Application  to  Participate  in  the 
Public  Health  Capitation  Program — 
091&-0089 — The  information  collected 
from  schools  of  public  health  is  needed 


in  order  for  the  Public  Health  Service  to 
determine  the  amount  of  the  grants 
based  on  the  number  students  reported 
and  to  audit  grantee  expenditures. 
Respondents:  Non-profit  Institutions. 
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Total  Burden  Hours:  182 
4.  Identity  Labeling  of  Food  in 
Package  Form— 21  CFR  101.3—0910- 
0223— These  regulations  define  what 
constitutes  an  imitation  food  product 
Firms  that  manufacture  substitute  foods 
use  the  information  to  determine 
whether  the  term  "imitation"  is  required 
on  product  labels.  In  addition  these 
regulations  specify  when  "imitation" 
cannot  be  used  on  the  label. 
Respondents:  Businesses  or  other  for- 
profit 
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Total  Burden  hours:  1 

*  This  burden  is  included  in 
Nutritional  Labeling,  OMB  No.  0910- 
01777 

OMB  Desk  Officer  Shaimah  Koss- 
McCallum 

Sodal  Security  Administratioa 

(Call  Reports  Qearance  Officer  on 
301-965-4149  for  copies  of  package) 

1.  Certificate  of  Support— 0960-0001— 
This  form  collects  information  which  is 
used  by  the  Social  Security 
Administration  to  determine  if  the 
responder  meets  the  one-half  support 
requirement  which  is  a  requirement  for 
entitlement  to  parents  benefits,  and  is 


BEST  COPY  AVAILABLE 
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raquirad  to  iBfl«t  th*  exception  to 
Govaninent  Penaioo  O&et  (appbcabl* 
in  claims  for  apouM's  benefits). 
Respoodents:  Individuals  or  households: 
Number  of  Respondents:  18X100; 
Frequency  of  Response:  15  minutes; 
Estimated  Annual  Burden:  4,500  hours. 

2.  Request  for  Earnings  and  Benefit 
Estimate  Statement— 0060-7004— The 
information  will  be  used  to  provide  a 
statement  of  earnings,  quarters  of 
coverage  and  future  benefit  estimates  to 
individuals  in  response  to  requests. 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  6,000,000; 
Frequency  of  Response:  1;  Average 
Burden  Per  Response:  5  minutes; 
Estimated  Annual  Burden:  SOaOOO  hours. 

OMB  Desk  Officer  Justin  Kopca 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  irf  the 
following  numbers: 
PHS:  (202)  245-2100 
HCFA:  (301)  866-2068 
FSA:  (202)  2S2-6606 
SSA:  (301)  966-4140 
OS:  (202)  245-6511 
OHDS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collectioDS  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3206,  Washington. 
DC  20603. 

Date:  January  3.  USB. 

Acting  Deputy  AMuatant  Secretary  for 
Information  Buainen  Management 
[FR  Doc.  80-283  FU«1 1-6-80: 8:45  am] 
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Afloncy  Fwum  SubinitlMl  to  lh#  Office 
of  MsrwooflMnt  Mtd  BudBOt  for 


Each  Friday  the  Department  of  Health 
and  Himian  Services  (HHS)  publishes  a 
list  of  informatioa  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  December  30, 
19e& 

H—hfa  Cfe  Financing  AAnlnlstratkw 

(Call  Reports  Clearance  Officer  on 
301-966-2068  for  copies  of  package) 

1.  Request  for  Termination  of  Preonium 
Hospital  and/or  Supplementary  Medical 
Insurance— 0038-0025— The  HCFA-1763 


is  the  form  an  individual  completes 
when  he/she  wishes  to  terminate 
Medicare  coverage.  This  form  is  the 
v^cle  by  which  die  SSA  Program 
Services  Center  is  made  aware  of  the 
beneficiary's  desire  to  withdraw  from 
Medicare.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
30,000;  Frequency  of  Response:  1; 
Average  Burden  Per  Response:  .166; 
Estimated  Annual  Burden:  5,000  hours. 
2.  Application  for  Health  Insurance 
Benefits  under  Medicare  for  Individuals 
with  Chronic  Renal  Disease — 0038- 
0060 — The  law  requires  the  filing  of  an 
application  to  establish  Medicare 
entidement  based  on  end-stage  renal 
disease.  The  HCFA-43  is  the  application 
form  used  to  obtain  Information  needed 
to  determine  Medicare  eligibility.  It 
guides  district  office  personnel  in 
securing  the  required  development  and 
becomes  a  permanent  part  of  the  claims. 
Respondent  Individuals  or  households; 
Number  of  Respondents:  13,500; 
Frequency  of  Response:  1:  Average 
Burden  Per  Response:  .43;  Estimated 
Annual  Borden:  5,850. 

PubttcHMllhSeniM 

(Can  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

1.  Registration  of  Cosmetic  Product 
Establishment— 0010-OOZ7 — ^The 
registration  of  cosmetic  manufacturers 
and  repackers  supplies  FDA  with 
current  locations  for  onsite  inspection, 
addresses  for  information  and 
regulatory  mailings,  business  trading 
names  supplying  product  distribution 
sources,  and  aids  FDA  in  responding  to 
Freedom  of  Information  requests. 
Respondents:  Small  businesses;  Ntmiber 
of  Respondents:  50;  Number  of 
Responses  Per  Respondent  1;  Average 
Burden  Per  Response:  0.4;  Estimated 
Aimual  Burden:  20  hotirs. 

2.  Notice  of  Discontinuance  of 
Commercial  Distribution  or  Cosmetic 
Product  or  Cosmetic  Raw  Material — 
0910-0029— The  purpose  of  Form  FDA 
2514  is  to  notify  the  FDA  of  removal 
from  commercial  distribution  of  a 
cosmetic  product  or  raw  material 
previously  filed  with  the  FDA  under  21 
CFR  730  diereby  allowing  that  data  to 
be  maintained  in  a  current  state. 
Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations;  Ntunber  of  Respondents: 
860;  Number  of  Responses  Per 
Respondent  3;  Average  Burden  Per 
Response:  0.2;  Estimated  Annual 
Burden:  510  hours. 

3.  Cosmetic  Product  Ingredient 
Statement  (21  CFR  720>— 0010-0030— 
This  informatian  collection  assists  FDA 
in  evaluating  alleged  injuries  and 
adverse  reactions  from  use  of  cosmetic 


products.  It  is  also  utilized  in  defining 
and  planning  analjrtical  and 
toxiociogical  studies.  Data  on 
ingredients  and  fiannnlations  is  also 
available  to  other  government  agencies 
such  as  GAO.  NQ,  NIOSH.  and  the     • 
public  and  industry  may  access  it 
through  FOL  Respondents:  Businesses  or 
other  for-profit  and  small  businesses  or 
organizations. 
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As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  (202)  24S-2100 
HCFA:  (301)  966-2068 
FSA:  (202)  252-5605 
SSA:  (301)  965-41« 
OS:  (202)  245-6511 
OHDS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
direcUy  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3206,  Washington, 
DC  20503. 

Date:  January  3, 1988. 
James  E.  Lafaon. 

Deputy  Assistant  Secretary  for  Information 
Reaources  Management 
[PR  Doc.  88-284  PUed  l-«-a8: 8:45  am] 
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Food  and  Drug  Administration 
[Dock«tNo^8IF-03811 

Botz  l,aboratoft— .  Inc.;  FINng  of  Food 
AdtNUvo  Petition 

AOCNCV:  Food  and  Drug  Administration. 
action:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
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that  a  food  additive  petition  has  been 
filed  by  Betz  Laboratories,  Inc 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of 

poIy(isopropenylphosphonic  acid), 
sodium  salt  in  the  manufacture  of  paper 
and  paperboard  for  food-contact  use. 
FOR  FUWTHBI  MPOfWUTKM  CONTACT: 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  NutiiUon  (HFF-335).  Food 
and  Dnig  Administi^tion.  200  C  St  SW., 
Washington,  DC  20204,  202-472-5600. 
•UPFLCMCNTARV  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  9B4114)  has  been  filed  by 
Betz  Laboratories,  Inc.,  Somerton  Rd., 
Trevose,  PA  19047,  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of 
poiy(isopropenylpho8phonic  add), 
sodium  salt  in  the  manufacture  of  paper 
and  paperboard  for  food-contact  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  2S.40(c). 

Dated:  December  22, 1988. 
Richard ).  Rook, 

Acting  Director.  Center  for  Pood  Safety  and 

Applied  Nutrition. 

(PR  Doc.  89-188  Filed  1-6-88;  8:45  am] 
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(Doeicet  No.  88F-0427] 

Cryovac  Division  of  W.R.  Grace  ft  Co.; 
Rling  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cryovac  Division,  W.R.  Grace  & 
Co.,  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  by  raising  the  limitation  on  the 
maximum  absorbed  dose  of  radiation 
that  may  be  used  to  produce  molecular 
crosslinking  of  ethylene-vinyl  acetate 
copolymers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  M.  Tarantino,  Center  for  Food 
Safety  and  Applied  Nutiition  (HFF-330), 
Food  and  Drug  Administration,  200  C  St. 


SW.,  Washington,  DC  20204,  202-472- 
5740. 

SUPFLEMENTARV  MFORMATWN:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that 
Cryovac  Division  of  WJl.  Grace  &  Co., 
P.O.  Box  464,  Duncan.  SC  29334,  has 
filed  a  petition  (FAP  ^14117)  proposing 
that  9  \77.\W0  Ethylene-vinyl  acetate 
copolymers  (21  CFR  177.1350)  of  the 
food  additive  regulations  be  amended 
by  raising  the  limitation,  in  paragraph 
(d)(1)  and  (d)(3),  on  the  maximum 
absorbed  dose  of  radiation  that  may  be 
used  to  produce  molecular  crosslinking 
of  ethylene-vinyl  acetate  copolymers. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  27,  ia8& 

Richard  J.  Rank, 

Acting  Director,  Center  for  Pood  Safety  and  ■ 
Applied  Nutrition. 

[PR  Doc  89-184  Piled  l-«-89;  a-46  amj 
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[Docket  Na  88^-0404] 

Mitsui  Petrochemical  Industries,  Ltd^- 
FiKng  of  Food  Additive  Petition 

AQCNCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Mitsui  Petrochemical  Industries, 
Ltd.,  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
ethylene/l.3-phenyleneoxyethylene 
isophthalate/terephthalate  copolymer  as 
a  nonfood  contact  layer  of  food 
packaging  laminates  intended  for  use  in 
contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gillian  Roberl-Baldo,  Center  for  Food 
Safety  and  Applied  Nutiition  (HFF-335), 
Food  and  Dnig  Administiation,  200  C  St. 
SW.,  Washington.  DC  20204,  202-472- 
5690. 

supplementary  information:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Slat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  tiiat 
Mitsui  Petrodiemical  Industries,  Ltd., 
Kasumigaseki  Bldg.,  P.O.  Box  90,  2-^ 
Kasumigaseki  3-clm)me,  Chiyoda-Ku, 


Tokyo  lOa  Japan,  has  filed  a  petition 
(FAP  8B4107),  proposing  that  §  177.1395 
Laminate  structures  for  use  at 
temperatures  between  120  °F  and  250  'F 
(21  CFR  177.1395)  be  amended  to 
provide  for  the  safe  use  of  ethylene/l3- 
phenyleneoxyethylene  isophthalate/ 
terephthalate  copolymer  as  a  nonfood 
contact  layer  of  food  packaging 
laminates  intended  for  use  in  contact 
with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabihty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulaticm  in  the 
Fedoal  Registar  in  accordance  with  21 
CFR  25.40(c). 

Dated-  Decemlter  Z7. 1988. 

Richard  ).  Rook. 

Acting  Director,  Center  for  Pood  Safety  and 
Applied  Nutrition. 

[PR  Doc  88-185  nied  1-5-88:  8:45  am] 


[Docket  lto.S2F-03M] 

Monaanto  Ctieniical  Cocp.;  Wlttidrawal 
oi  rooo  Aumuwe  petiuon 

AGENCY:  Food  and  Drug  Administration. 
ACTKMC  Notice. 

SUMMAwr.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  to  a 
future  filing,  of  food  additive  petition 
2B3655  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  mixture  of  partially 
hydrogenated  terphenyl  and 
quaterphenyl  as  components  of 
adhesives  for  food-contact  use. 


FOR  FURTHER  WNWIMATWN  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutiition  (HFF-335).  Food 
and  Dnig  Administration,  200  C  St  SW., 
Washington,  DC  20204,  202-472-5a9a 
SUPPLEMENTARY  WOnMATION.  In  the 
Federal  Register  of  October  19, 1962  (47 
FR  46576),  FDA  published  a  notice  that  it 
had  filed  a  petition  (FAP  2B3655) 
submitted  by  Monsanto  Industrial 
Chemicals  Co.  (later  named  Monsanto 
Chemical  Co.),  800  North  Lindberg  Blvd., 
St  Louis,  MO  63167,  proposing  to  amend 
S  175.105  Adhesives  (21  CFR  175.105)  of 
the  food  additive  regulations  to  provide 
for  the  safe  use  of  a  mixture  of  partially 
hydrogenated  terphenyl  and 
quarterphenyl  as  components  of 
adhesives  for  food-contact  use. 
Monsanto  Chemical  Co.  has  now 
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withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  D«c«nb«r  28. 1968. 
Rkfaard  |.  Roalu 

Acting  Dinclor,  Cetttar  for  Food  Safety  and 
Applied  Nutrition. 
|FR  Doc  ae-187  FUmI  1-6-88(  8:45  an] 
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:  Food  and  Drug  Adminittration. 
Acnoic  Notice. 

•UMMARV:  The  Pood  and  Drug 
Administration  (FDA)  ia  announcing 
that  a  food  additive  petition  has  becm 
filed  by  Springbom  Testing  Institute. 
Inc..  on  behalf  of  Enka  bv.  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
carbethoxymethly-diethyl  pbosphonate 
as  a  stabiliser  in  polyethylene 
terephthalate  and  related  polyesters  for 
food-contact  use. 

TOR  RMTnWM  WFOWII8TIOI1  CONTACT: 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-472-5600. 

•umiMnfTAiiv  irowMATioii.  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec  40e(b)(5),  72  Stat  1786  (21 
U.S.C  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  884067)  has  been  filed  by 
Springbom  Testing  Institute,  Inc.  20 
Springbom  Center.  Enfield,  CT  06062.  on 
behalf  of  Enka  bv.  proposing  that 
i  178.2010.  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  carbethoxymethyl-diethyl 
phosphonate  as  a  stabilizer  in 
polyethylene  terephthalate  and  related 
polyesters  for  food-contact  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  22. 1988. 
Rkfaaid  |.  Rook.  - 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

|FR  Doc  8B-iae  Filed  1-6-88:  8:45  am| 
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HaaNh  Cafa  nnancinj  AdniMatration 

Madlcaid  Program;  Hearing  to 

'  DIaappreval  of  a  Colorado 


;  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACnoM:  Notice  (rf  hearing. 


r.  This  notice  announces  an 
administrative  hearing  on  February  22. 
198B.  in  Denver.  Colorado  to  reconsider 
our  decision  to  disapprove  Colorado 
State  Plan  Amendment  86-11. 
CUMNM  OATK  Requesto  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  January  23, 1989. 
rOR  RJRTNm  BgQWaUTlOW  CONTACr 

Docket  aerk,  HCFA  Hearing  Staff,  300 
East  High  Rise,  6325  Security  Boulevard. 
Baltimore.  Maryland  21207,  Telephone: 
(301)  966-4471. 

iiirn  ■MiiiTanT  arowaannii  Thin 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Colorado  State  Plan 
Amendment  88-11  (SPA  88-11). 

Section  1116  of  the  Social  Security  Act 
and  42  CFR  Part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  42  CFR  43a76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begms  in  accordance  with 
the  requirements  contained  in  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

Colorado  SPA  88-11  consists  of  three 
separate  attachment  pages  containing 
methods  and  standards  for  establishing 
payment  rates  for  crossover  situations 
involving  institutional  services, 
noninstitutional  services  and  nursing 
home  care.  Crossover  situations  occur 
when  a  Medicaid  recipient  is  also 
eligible  for  Medicare. 

The  issue  in  this  matter  is  whether  the 
methods  and  standards  in  the 
amendment  violate  sections 


1902(aMl3)(A)  and  1902(a)(30)  of  the 
Social  Security  Act  and  the 
implementing  regulations  at  42  CFR  Part 
447.  Subparts  B.  C  and  0.  which  require 
that  payments  fo*-  services  be  consistent 
with  efficiency,  economy,  and  quality  of 
care. 

HCFA  has  determined  that  the 
methods  and  standards  for  inpatient  and 
outpatient  hospital  claims  cannot  be 
approved  because  of  the  State's 
proposal  to  make  no  Medicaid  payment 
where  Medicare  makes  a  payment 
Section  3900  of  the  State  Medicaid 
Manual  provides  that  the  minimum 
amount  for  which  a  State  is  responsible 
in  crossover  claims  is  the  rate 
established  in  the  State  plan  that  is  paid 
when  a  recipient  is  not  also  a  Medicare 
beneficiary.  In  the  case  of  a  Medicaid 
recipient  who  is  also  entitled  to 
Medicare,  this  amount  may  be  satisfied, 
in  whole  or  in  part,  by  the  Medicare 
payment  The  provision  in  SPA  88-11 
dealing  with  Medicaid  payments  on  Part 
A  inpatient  and  outpatient  hospital 
service  crossover  claims  limits 
reimbursement  to  the  Medicare 
reimbursement.  The  State  would  have 
that  option  as  long  as  Medicaid  rates  for 
these  services,  apphcable  to  all 
recipients,  including  those  who  have 
Medicare,  are  established  at  equal  to  or 
below  Medicare's  reimbursement 
amount.  The  plan  amendment  does  not 
provide  for  this  and  therefore.  HCFA 
has  determined  that  it  is  not  consistent 
with  42  CFR  Part  447,  Subpart  B.  Under 
the  amendment,  reimbursement  would 
be  limited  to  the  Medicare 
reimbursement  even  in  cases  where  the 
Medicaid  rate  for  the  services  exceeds 
the  Medicare  reimbursement 

HCFA  has  determined  the  methods 
and  standards  for  other  institutional 
services,  non-institutional  services  and 
nursing  home  care  cannot  be  approved. 
HCFA  believes  it  is  not  clear  from  the 
language  in  these  provisions  that  the 
Medicaid  rate  for  services  proposed  for 
dual  eligibles  is  at  or  above  the 
established  Medicaid  rate  for  Medicaid 
eligibles  who  do  not  also  have 
Medicare.  The  ambiguity  arises  fi^m  the 
use  of  the  term  Medicare  maximum 
allowable  "reimbursement  limit"  rather 
than  payment  rate  (prior  to  application 
of  deductibles  and  copayments). 
Therefore.  HCFA  has  determined  that 
the  amendment  does  not  establish  the 
Medicaid  rate  as  required  by  section 
1902(a)(13)(A)  of  the  Social  Security  Act 
and  the  implementing  regulations  at  42 
CFR  Part  447,  Subparts  C  and  D. 

The  notice  to  Colorado  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  State  plan  amendment 
reads  as  follows: 
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Ms.  Irene  Ibarra 
Executive  Director 
Department  of  Social  Services 
1575  Sherman  Street 
Denver.  Colorado  80203-1714 
Dear  Ms.  Ibarra: 

I  am  advising  you  that  your  request  for 
reconsideration  of  the  decision  to  disapprove 
Colorado  State  plan  amendment  88-11  (SPA 
88-11]  was  received  on  December  2, 1988. 

Colorado  SPA  88-11  consista  of  tliree 
separate  attachment  pages  containing 
methods  and  standards  for  establish^ 
payment  rates  for  crossover  situations 
involving  institutional  services,  non- 
institutional  services  and  nursing  home  care. 

The  issues  in  this  matter  are  whether  the 
methods  and  standards  in  the  amendment 
violate  sections  19Q2(a)(13MA)  and 
1902(a}(30)  of  the  Social  Security  Act  and  the 
implementing  regulations  at  42  CFR  Part  447. 
Subparts  B,  C  and  0  which  require  that 
payments  for  services  be  consistent  with 
eMciency.  economy  and  quality  care.  In 
addition.  HCFA  will  respond  to  your  request 
for  discovery  in  accordance  mtb  42  CFR 
430.8eL 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  February  22. 1989.  at  10:00  ajn. 
in  the  lOtfa  Floor  Conference  Room.  Federal 
OfHce  Building.  1961  Stoat  Street.  Room  574. 
Denver  Colorado  80294.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  tiie  parties. 
The  bearing  will  be  governed  by  the 
procedures  prescribed  in  42  CFR  Part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  fadlilate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  tiie 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Cierfc  can  be  reached 
at  (3m)98&-4471. 

Sincerely, 
William  L  Roper,  MD. 
Administrator 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C  1316);  42  CFR  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Pro^^m) 

Dated:  December  30, 1968. 
William  I.  Ropar. 

Administrator,  Health  Care  Financing 
Administration. 
(PR  Doc  89-251  Filed  1-5-88:  8:45  am] 
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Heattli  Raaourcaa  and  Sarvicaa 
Administration 

Prognan  Anoouncamant,  Special 
Coneldefetion  and  Fun<fing  Priorities 
for  Advanced  Nurse  Education  Grants 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Advanced  Nurse 
Education  Grants  will  be  accepted  in 
Fiscal  Year  1989,  and  invites  comments 


on  the  proposed  funding  priorities  set 
forth  below: 

Section  821  of  the  Public  Health 
Service  Act  as  implemented  by  42  CFR 
Part  57,  Sut^Mrt  Z.  authorizes  assistance 
to  meet  the  costs  of  projects  to  (a)  plan, 
develop  and  operate,  (b)  expand,  or  (c) 
maintain  programs  which  lead  to 
masters'  and  doctoral  degrees  and 
which  prepare  nurses  to  serve  as  nurse 
educators,  administrators,  or 
researchers  or  to  serve  in  rJininal  nurse 
specialties  determined  by  the  Secretary 
of  Health  Human  Services  to  require 
advanced  education. 

Eligible  applicants  are  public  and 
nonprofit  private  coUegiate  schools  of 
nursing. 

Approximately  $4.8  million  is  being 
made  available  for  competing  awards 
for  Fiscal  Year  1989.  It  is  estimated  that 
approximately  27  competing  projects 
averaging  $182,172  will  be  supported. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  caiteria: 

(1)  The  need  for  the  proposed  project 
including,  with  respect  to  projects  to 
provide  education  in  professional 
nursing  specialties  determined  by  the 
Secretary  to  require  advanced 
education; 

(a)  The  current  or  anticipated  need  for 
professional  nurses  educated  in  the 
specialty;  and 

(b)  The  relative  number  of  programs 
offering  advanced  education  in  the 
specialty; 

(2)  The  need  for  nurses  in  the 
specialty  in  which  education  is  to  be 
provided  in  the  State  in  which  the 
education  is  located,  as  compared  with 
the  need  for  these  nurses  in  other  States: 

(3)  The  degree  to  which  the  appUcant 
proposes  to  recruit  students  frcm  States 
in  need  of  nurses  in  the  specialty  in 
which  the  education  is  to  be  provided 
and  to  promote  their  return  to  these 
States  following  educaiton; 

(4)  The  degree  to  which  the  applicant 
proposes  to  encourage  graduates  to 
practice  in  States  in  need  of  nurses  in 
the  specialty  in  which  education  is  to  be 
provided: 

(5]  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
educational  purposes  of  section  821  of 
the  Act  and  42  CFR  57.2506; 

(6)  The  capability  of  the  applicant  to 
carry  out  the  proposed  project 

(7)  The  soundness  of  the  fiscal  plan 
for  assiuing  effective  utilization  of  grant 
funds; 

(8)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support;  and 


(9]  The  degree  to  which  the  applicant 
proposes  to  attract  retain  and  graduate 
minority  and  finaiunally  needy  students. 

In  addittioQ.  the  following 
mechanisms  as  defined  below  may  be 
applied  in  determining  the  funding  of 
approved  applications: 

1.  Funding  preferences— funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scares  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  prionty  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

For  this  program,  the  following 
Departmental  special  consideration  and 
statutory  funding  priority  will  be  appUed 
and  the  following  Departmental  fimding 
priorities  are  proposed: 

Special  Coneidentiaa 

Special  consideration  will  be  given  to: 
applicant  institutions  that  indicate  a 
clear  financial  need,  and  plan  to  sustain 
programs  beyond  the  period  during 
which  Federal  assistance  is  available. 
This  special  consideration  was 
established  and  implemented  in  Fiscal 
Year  1968  and  the  Department  is 
extending  this  special  consideration  for 
Fiscal  Year  1969. 

Funding  Priority 

Seciton  621(a)  of  the  statute  requires 
that  the  Secretary  give  priority  to 
geriatric  and  gerontological  nursing. 

Pn^Kwed  Funding  Piiorities  for  FY  1MB 

In  addition,  it  is  proposed  to  give  a 
funding  priority  to  the  following: 

(1)  Applicant  institutions  that  have 
either  a  3-year  average  enrollment  of 
minority  students  in  graduate  nursing 
education  in  excess  of  the  national 
average  or  demonstrate  an  increase  in 
minority  enrollment  in  the  graduate 
program  which  exceeds  the  program's 
prior  3-year  average.  This  proposed 
priority  was  implemented  as  a  special 
consideration  in  Fiscal  Year  1988;  and 

(2)  Applications  wdiich  develop. 
expand  or  implement  courses 
concerning  ambulatory,  home  health 
care  and/or  inpatient  case  management 
of  those  with  HIV  infection-related 
diseases.  Health  professionals  are 
increasingly  required  to  provide  a  wide 
range  of  services  to  HIV-infected 
persons.  However,  widespread 
organized  formal  curricula  offerings  for 
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these  trainees  are  not  in  place.  The 
proposed  priority  is  designed  to 
encourage  new  offerings. 

Interested  persons  An  invited  to 
comment  on  the  proposed  funding 
priorities.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1989  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  February  6, 1969,  will  be 
considered  before  the  final  funding 
priorities  are  established.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  stating 
whether  the  funding  priorities  will  be 
applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Nursing.  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  Parklawn  Building. 
Room  50-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20657. 

All  comments  received  will  be 
available  for  pubUc  inspection  and 
copying  at  the  Division  of  Nursing. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  ajn.  and  5.-00  p.m. 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  should  be  directed  to:  Grants 
Management  Officer  (D-23),  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane.  Room  8C-22,  Rockville, 
Maryland  20657,  Telephone  (301)  443- 
8915. 

Application  materials  should  also  be 
mailed  to  the  Grants  Management 
Officer  at  the  above  address. 

Should  additional  progammatic 
information  be  required,  please  contact 
Division  of  Nursing.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane.  Room  5C-14,  Rockville,  Maryland 
20657,  Telephone  (301)  443-6333. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
AppUcation.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  Clearance 
number  is  0915-0060. 

Multiple  review  cycles  are  held 
annually.  The  appUcation  deadline 
dates  during  Fiscal  Year  1989  are  March 
1  and  July  1. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 


submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commerdal  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Any  application  not  meeting  a 
particular  deadline  will  be  reviewed 
with  applications  meeting  the 
subsequent  deadline. 

This  program  is  listed  at  13.299  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subiect  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  (as  implemented  through  45 
CFR  Part  100). 

Dated  December  6, 1988. 
lotmH.Kdao. 
Acting  A  dminiatrator. 
[FR  Doc  8B-246  Filed  1-6-88;  8:45  am] 
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Program  AnnouncanMfit,  Special 
wonemeiauuiie  ana  runfang  rnoniy 
for  Qranta  for  Nuraa  PractMonar  and 
Nuraa  MidwHary  ProQrama 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1980,  Grants 
for  Nurse  Practitioner  and  Nurse 
Midwifery  Programs  are  being  accepted 
under  the  authority  of  section  822(a)  of 
the  Public  Health  Service  Act  as 
amended  and  invites  comments  on  the 
proposed  funding  priority  set  forth 
below. 

Section  822(a)  of  the  Public  Health 
Service  Act  as  implemented  by  42  CFR 
Part  57,  Subpart  Y,  authorizes  assistance 
to  meet  the  costs  of  projects  to  (a)  plan, 
develop  and  operate,  (b)  expand,  or  (c) 
maintain  programs  for  the  education  of 
nurse  practitioners  and/or  nurse 
midwives. 

Eligible  applicants.are  public  or 
nonprofit  private  schools  of  nursing  and 
pubUc  health,  public  or  nonprofit 
hospitals,  and  other  public  or  nonprofit 
private  entities.  Also  eligible  are  public 
or  nonprofit  private  schools  of  medicine 
which  received  grants  or  contracts 
under  section  822(a)  prior  to  October  1, 
1985. 

Approximately  $4.4  million  is  being 
made  available  for  new  awards  for 
Fiscal  Year  1989.  It  is  estimated  that 
approximately  23  competing  projects 
averaging  $185,000  will  be  supported. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements  set  forth  in  Section 


57.2405  of  the  program  regulations  and 
the  Appendix: 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
education  purposes  of  section  822  of  the 
Act 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project 

4.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  utilization  of  grant 
funds;  and 

5.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  project  period. 

In  addition,  the  following  mechanisms 
as  defined  below  may  be  applied  in 
determining  the  funding  of  approved 
applications: 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

For  Fiscal  Year  1969,  the  following 
statutory  and  Departmental  special 
considerations  will  be  applied  and  the 
following  funding  priority  is  proposed. 

Special  Considerations 

In  accordance  with  the  statute. 
Section  822,  the  Secretary  will  give 
special  consideration  to  applications  for 
grants  for  programs  for  the  education  of 
nurse  practitioners  and  nurse  midwives 
who  will  practice  in  health  manpower 
shortage  areas  (designated  under 
section  332  of  the  PHS  Act)  and  for 
programs  for  the  education  of  nurse 
practitioners  which  emphasize 
education  with  respect  to  the  special 
problems  of  geriatric  patients 
(particularly  problems  in  the  delivery  of 
preventive  care,  acute  care  and  long 
term  care — including  home  health  care 
and  institutional  care  to  such  patients) 
and  education  to  meet  the  particular 
needs  of  nursing  home  patients  and 
patients  confined  to  their  homes. 

Special  consideration  will  also  be 
given  to  applicants  that  indicate  a  clear 
financial  need,  and  plan  to  sustain 
programs  beyond  the  period  during 
which  Federal  assistance  is  available. 
This  special  consideration  was 
implemented  in  Fiscal  Year  1988  and  the 
Department  is  extending  this  special 
consideration  for  Fiscal  Year  1989. 
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Proposed  FumUng  Priodty 

For  Fiscal  Year  1960  it  is  proposed  to 
give  a  funding  priority  to  applicant 
institutions  which  demonstrate  an 
increase  in  minority  enroUraent  in  the 
program  which  exceeds  die  program's 
prior  3-year  average.  This  funding 
priority  was  implemented  as  a  special 
consideration  in  nscal  Year  1988. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1980  awanl  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  Fetmiary  6,  I960,  will  be 
considered  before  the  final  funding 
pribrity  is  established.  No  funds  will  be 
allocated  or  final  selections  made  until  a 
final  notice  is  published  stating  whether 
the  final  funding  [Hiority  will  be  applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  at 
Nursing.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Paridawn  Building. 
Room  5C-2B,  5600  Fishers  Lane, 
Rockville.  Maryland  20657. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing. 
Bureau  of  Health  Professions,  at  die 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  pjn. 

Requests  for  grant  application 
materials,  questions  regarding  grants 
policy  and  completed  appUcation 
materials  should  be  directed  to:  Grants 
Management  Officer  (D-24),  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration.  5600 
Fishen  Lane,  Room  8C-22.  Rockville. 
Maryland  20857.  Telephone  (301)  443- 
6960. 

Shoidd  additioneil  programmatic 
information  be  required,  please  contact: 
Division  of  Nivsing,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5800  Fishers 
Lane,  Room  50-26,  Rockville,  Maryland 
20857,  Telephone  (301)  443-6333. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  pro-am  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

Multiple  review  cycles  are  held 
annually.  The  application  deadline 
dates  during  FY  1969  are  March  1  and 
Julyl. 

Applications  shall  be  considered  as 


meeting  the  deadline  if  they  are  either. 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  aa  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  die  U.S.  Postal 
Service  will  be  accepted  in  Ueu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Any  applications  not  meeting  a 
particular  deadline  will  be  reviewed 
with  applications  meeting  the 
subsequent  deadline. 

This  program  is  listed  at  13.298  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Chder  12372. 
Intergovernmental  Review  of  Federal 
Programs,  (as  implemented  through  45 
CFR  Part  100). 

Dated:  December  6, 1988. 
JolmaiCdao. 

Acting  Administrator. 

[FR  Doc  88-247  Filed  l-fr-8a  8:45  am] 
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National  Cancar  Inatnute;  Heeling  of 
tiM  Bioawtry  and  Epidemiology 
Contract  Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health. 
January  25, 1986,  at  the  National 
Institutes  of  Healdi.  Building  310, 
Conference  Room  10,  Bethesda, 
Maryland  20892. 

This  meeting  wiU  be  open  to  the 
public  on  January  25. 1969.  from  9  ajn.  to 
10  a.m.  to  discuss  administrative 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  January  25  from 
10  ajn.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  of  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  whidi 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  I.iimsden.  Committee 
Management  Officer,  National  Cancer 


Institute.  Building  31,  Room  10A08, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20862  (301/496-5708)  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  committee  members  upon 
request 

Dr.  Harvey  P.  Stein,  Executive 
Secretary,  Biometry  and  Epidemiology 
Contract  Review  Committee.  National 
Cancer  Institute,  Westwood  Building. 
Room  804.  National  Institutes  of  HeeJth. 
Bethesda,  Maryland  20692  (301/496- 
7030)  will  furnish  substantive  program 
informatiaQ. 


Dated:  December  10.  IS 
Betty ).  Itovrides. 

Committee  Maaagement  Officer,  NJH. 
[FR  Doc  88-200  Piled  l-6-80e  8:45  am] 


Nationai  Heart,  Lung,  and  Blood 

Smut  Dl^^^^^  MmI 

t  Advleory  Comraitlee! 


Pursuant  to  Pob.  L  92-463,  notice  is 
hereby  given  of  die  meeting  of  tlie  Blood 
Diseases  and  Resources  Advisory 
Committee,  National  Heart  Long,  and 
Blood  Institiite,  February  27-28. 1966. 
National  Institutes  of  Health.  9000 
Roclcville  Pike,  Bethesda,  Maryland 
208BZ.  the  Conmiittee  will  meet  in 
Building  31.  Conference  Room  6, 0 
Wing. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  recess  February  27. 
1989,  and  9  ajn.  to  adjournment 
February  28, 1980,  to  discuss  the  status 
of  the  Blood  Diseases  and  Resources 
program  needs  and  opportunities. 
Atiendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Teny  Bellicha,  Chiet 
Communications  and  Public  Information 
Brandi,  National  Heart  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  telephone  number  (301) 
496-4236,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  Committee 
members. 

Dr.  Fann  Harding.  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources.  National  Heart  Lung,  and 
Blood  Institute,  Federal  Building,  Room 
5A-08,  National  Institutes  of  Healdi, 
Bethesda,  Maryland  20882,  telephone 
number  (301)  496-1817,  will  furnish 
substantive  program  information. 

(Cataiog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 
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Dated  December  27, 1968. 
Betty ).  BmwMti. 

Committal  Managunent  Officer,  NIH. 
|FR  Doc  a»-Z13  Filed  1-5-86;  8:45  am] 
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National  Heart,  Lung,  and  Mood 
Inetltute;  National  Heart,  Lung,  and 
Blood  Advieory  Cound  and  Ita 
Rwearch  Subcommittee  and  Training 
ouucoiiinMneei  neetingi 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart  Lung,  and  Blood 
Advisory  Council,  National  Heart.  Lung, 
and  Blood  Institute.  February  9-10, 1989, 
National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892.  In 
addition,  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  will  meet  on  February  8; 
the  Research  Subcommittee  at  1  p.m.  in 
Building  31,  Conference  Room  9  and  the 
Training  Subcommittee  at  8  p.m.  in 
Building  31.  Conference  Room  9. 

The  Council  meeting  will  be  open  to 
the  public  on  February  9  from  9  a.ffi.  to 
approximately  3:30  p.m.  for  discuMion  of 
program  policies  and  issues.  Attendance 
by  the  public  is  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  sec.  10(d)  of  Pub.  L  92- 
463.  the  Council  meeting  will  be  closed 
to  the  public  from  approximately  3:30 
p.m.  on  February  9  to  adjotimment  on 
February  10  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  meetings  of  the 
Research  Subcommittee  and  the 
Training  Subcommittee  of  the  above 
Council  on  February  9,  will  be  closed 
from  1  p.m.  and  8  p.m.,  respectively,  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch.  National  Heart  Lung,  and  Blood 
Institute,  Building  31.  Room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20692.  (301)  496-4236,  %vill 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members. 


Ms.  Arlene  Zimmerman,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Westwood 
Building.  Room  7A-15,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  496-7548,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837.  Heart  and  Vascular 
Diseases  Research:  13.838,  Lung  Diseases 
Research:  and  13.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  December  19, 1968. 
Batty  |.  Bevecklge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  80-215  Piled  1-5-89;  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Inetltute;  Pulmonary  DItiatit 
Advleocy  Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  ia 
hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee,  National  Heart.  Lung,  and 
Blood  Institute,  February  23-24. 1989,  at 
the  National  Institutes  of  Health, 
Building  31,  A  Wing,  Conference  Room 
4, 9000  Rockville  Pike,  Bethesda, 
Maryland  20692. 

The  entire  meeting,  from  8:30  a.m.  on 
February  23.  to  adjournment  on 
February  24.  will  be  open  to  the  public. 
The  Committee  will  discuss  the  current 
status  of  the  Division  of  Lung  Diseases' 
programs  and  Committee  plans  for  fiscal 
year  1990.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart  Lung,  and  Blood  Institute, 
Building  31,  Room  4A-21.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20692,  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Committee  members. 

Dr.  Suzanne  S.  Hurd.  Executive 
Secretary  of  the  Committee.  Westwood 
Building.  Room  6A16.  National  Institutes 
of  Health.  Bethesda.  Maryland  20882. 
(301)  496-7206.  %vill  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.838,  Lung  Diseases  Research. 
National  Institutes  of  Health) 
Dated:  December  27, 1968. 
Betty  |.  Bevacidfa. 

Committee  Management  Off ioer,  NIH. 
[FR  Doc  8»-214  Filed  1-5-88;  8:45  am] 
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National  Inetltute  on  Aging;  National 
Advtoory  Council  on  Aging;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging.  (NIA),  on 
February  2, 1989,  in  Building  31. 
Conference  Room  6,  National  Institutes 
of  Health.  Bethesda.  Maryland.  This 
meeting  will  be  open  to  the  public  on 
Thursday.  February  Z  from  8:00  a.m. 
until  2:00  p.m.  for  a  status  report  by  the 
Director,  National  Institute  on  Aging,  a 
report  on  the  Biomedical  Research  and 
Clinical  Medicine  Program,  a  report  on 
the  Epidemiology,  Demography,  and 
Biometry  Program,  a  report  on  the 
Advisory  Committee  to  the  Director, 
NIH,  meeting  and  for  discussions  of 
program  policies  and  issues,  recent 
legislation,  and  other  items  of  interest 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463.  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  February  2 
from  2KX)  p.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  June  McCann.  Council  Secretary 
for  the  National  Institute  on  Aging, 
National  Institutes  of  Health,  ^lilding 
31.  Room  5C02.  Bethesda.  Maryland 
20802.  (301/496-9322).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.886.  Aging  Research,  National 
Institutes  of  Healtii) 

Dated:  December  19, 1968. 
Betty ).  Beveridse. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-210  Filed  1-5-89;  8:45  am] 

IMJJNQ  COOC  4140-01-M 


National  maniuie  or  tjemai  neeearcn. 
Meeting  of  the  National  Advieory 
Dental  Reeearcti  CouncH 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
CoundL  National  Institute  of  Dental 
Research,  to  be  held  January  23-24. 1989. 
Conference  Room  10,  Building  31, 
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National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9  a.m.  to  recess  on 
January  23  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  of 
the  Council  will  be  closed  to  the  public 
on  January  24  from  9  a  on.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  appUcations  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Preston  A.  Littleton,  &cecutive 
Secretary.  National  Advisory  Dental 
Research  Cotmcil,  and  Deputy  Director, 
National  Institute  of  Dental  Research, 
National  Institutes  of  Health.  Building 
31.  Room  2039.  Bethesda,  Maryland 
20892,  (telephone  301-496-9469)  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121 — Diseases  of  the  Teeth 
and  Support  Tissues:  Caries  and  Restorative 
Materials;  Periodontal  and  Soft  Tissue 
Diseases;  13.1Z2 — Disorders  of  Structure. 
Function,  and  Behavior  Craniofacial 
Anomalies,  Pain  Control  and  Behavioral 
Studies;  13.845-^)ental  Research  Institute: 
National  Institutes  of  Health.) 

Dated:  December  19, 198& 
Betty  J.  Bevafidga, 

Committee  Management  Officer.  NIH. 
[FR  Doc  89-210  Filed  1-5-89;  8:45  am] 

MJJM  COM  414S.«V« 


National  Inetltute  of  Environmental 
Heaitt)  Sdencee;  Meeting  of  ttie 
National  Advieory  Environmental 
Heaitt)  Sdencea  Councfl 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council  January  26-27. 
1989,  at  the  National  Institute  of 
Environmental  Health  Sciences,  Building 
101  Conference  Room,  South  Campus, 
Research  Triangle  Park.  North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  January  26  from  9  a.m.  to 
approximately  12  noon  for  the  report  of 
the  Director,  NIEHS,  and  for  discussion 
of  the  NIEHS  budget,  program  policies 
and  issues,  recent  legislation,  and  other 


items  of  interest  Attendance  by  the 
public  will  be  Hmited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  January  26,  from 
approximately  1  p.m.  to  adjournment  on 
January  27,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  appUcations  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winona  Herrell,  Committee 
Management  Ofiicer.  NIEHS.  BIdg.  31. 
Rm.  2B55,  NIH,  Bethesda,  Md.  20892. 
(301)  496-3511,  will  provide  summaries 
of  the  meeting  and  rosters  of  council 
members. 

Dr.  Anne  Sassaman.  Director,  Division 
of  Extramural  Research  and  Training. 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park.  North  Carolina  27709. 
(919)  541-7723,  FTS  629-7723.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Pro-am  Nos  13.112.  Characterization  of 
Environmental  Health  Hazards:  13.113. 
Biological  Response  to  Enviromnental  Health 
Hazards;  13.114.  Applied  Toxicological 
Research  and  Testing:  13.115,  Biometry  and 
Risk  Estimation:  13.894,  Resource  and 
Manpower  Development  National  Institutes 
of  Health) 

Dated:  December  19. 198& 
Betty ).  Bevaridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  89-211  Filed  1-5-89;  8:45  am] 

MUMO  COM  414«-ei-« 


National  Inetltute  of  General  Medical 
Sciences;  Meeting  of  ttie  National 
Advieory  General  MecHcal  Sciences 
Councfl 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  January  28  and 
27, 1989,  Building  31,  Conference  Room 
10.  Bethesda,  Maryland. 

This  meeting  %vill  be  open  to  the 
public  on  January  26.  from  8:30  a.m.  to 
11:30  a.in.  for  opening  remarks;  report  of 
the  Director,  NIGMS;  and  other  business 
of  the  CoundL  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 


552b(c)(6).  Title  5,  U.S.C  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  January  28 
from  11-.30  a.m.  to  6:00  p.m^  and  on 
January  27  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer.  National  Institute  of 
General  Medical  Sciences.  National 
Institutes  of  Health,  Building  31,  Room 
4A5Z  Bethesda,  Maryland  20692. 
Telephone:  301, 496-7301  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members.  Dr.  David  Wulff. 
Acting  Executive  Secretary,  NAGMS 
Council  National  Institutes  of  Health. 
Westwood  Building,  Room  953, 
Bethesda,  Maryland  20892.  Telephone: 
301.  496-7061  will  provide  substantive 
program  information  upon  request 

(Catalog  of  Federal  Domestic  AMistance 
Program  Nos.  13.821,  Biophysics  and 
Ph>'siological  Sciences;  13-859. 
Pharmacological  Sciences;  13-862.  Genetics 
Research:  13-863.  Cellular  and  Molecular 
Basis  of  Disease  Research:  and  13-880, 
Minority  Access  to  Research  Careers 
(MARC]). 

Dated  December  19. 1988. 
Betty ).  Bcveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-212  Filed  1-5-89:  8:45  am] 

■UJNa  COM  414«-tVH 


National  Ubrary  of  Medicine;  Board  of 
Regents  and  Subcommltteee; 
Meetings 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  January  26-27, 1969,  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville,  Pike. 
Bethesda,  Maryland.  The 
Subcommittees  will  meet  on  January  25 
as  follows: 

The  Extramural  Programs 
Subcommittee,  5th-fioor  Conference 
Room,  itom  1  to  3  p.m..  and  the  Planning 
Subcommittee,  Conference  Room  A. 
Mezzanine.  National  Library  of 
Medicine,  from  3  to  4  p jn. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  ajn.  to 
approximately  5  p.m.  on  January  28  and 
from  9  to  approximately  10:45  a  jn.  on 
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lanuaiy  27  far  adniaMratiw  leports 
and  program  diaaiaaiona  The  entire 
meeting  of  the  Ptanniog  Subcomaiittee 
will  be  open  to  the  pubuc.  Attendance 
by  the  public  will  be  Qmiled  to  apace 
available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c](4).  S52b(c)(B).  Title 
5.  U.S.C  and  sec  10(d)  of  Pub.  L  92-W3, 
the  entire  meeting  of  the  Extramural 
Programs  Sabcommittee  on  January  25 
will  be  closed  to  the  public,  and  the 
regular  Board  meeting  on  January  27  will 
be  closed  from  appnndmatciy  10:45  ajn. 
to  adjournment  for  the  review, 
discussion,  and  evahiatioB  of  individual 
grant  applications.  These  applications 
and  the  discuesioD  cootd  reveal 
confidential  trade  secrets  or  ctwunercial 
property,  soch  as  patentable  materiaL 
and  pefsooal  infbnnation  conoenring 
Individuals  associated  with  the 
applications,  the  diacloaais  of  which 
would  constitute  a  dearijr  Htwairmted 
invasion  of  pi^rsn— I  privqr- 

Mr.  Robert  &  lialaart.  CUat  OCBca 
of  Inquiries  and  PiriiiicatioM 
Management  Natknai  Liia«fy  of 
Medicine.  MOO  KockviUe  Pike.  BatUada. 
Maryland  lOMIi,  Talapkaat  NHriian 
301-496-6306.  will  fiiiaiah  a  siHiiiaij  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertainii^  to  the 
meeting. 

(CaUloi  of  Fednal  DsmasHc  Aaststanoe 
Progma  No.  UjW— Msdfcal  lAiwy 
AMittano*.  Natioaal  liisWalus  of  HaaMi) 
Dated:  December  19, 1W8. 

Committee  Management  Officer.  NBi. 
(FR  Doc  80-218  FUad  1-4-8B;  8:48  an] 


rmioiwi  UDiwy  oi  ■soKansi 
uiMMurv 8vwciion  iscnracm  imvww 


Pursuant  to  Pub.  L  92-463,  notice  i> 
hereby  given  of  a  meeting  of  the 
Uteratnra  Salactton  Tacfanical  Review 
CommlttM.  Nattonal  Liteaiy  of 
Medidne.  on  Ftofarawy  S-g,  ino. 
convening  each  day  at  tDOO  aJL  in  Iba 
Board  Room  of  the  NatiaMd  library  of 
Medicine,  Bidldlni  at.  asm  Rodcviile 
Pike.  Bethesda,  Maryland. 

The  moeting  oa  Pabmary  2  will  be 
open  to  the  public  from  8:00  ajik  lo  12:00 
noon  for  the  diacusaion  of 
adniniatsadve  reports  and  proyam 
dawiopaienta  Attendance  by  tba  public 
win  be  limitad  lo  apaea  amilaUa. 

In  accordance  arith  proviatena  aat 
forth  in  section  562b(cM8)(B).  Tltla  k 
UAX:^  Pub.  L  02-403,  the  raeetiqg  will 
be  cloaad  on  Pefaruary  2  from 
approximately  12fl)  nooo  to  5:00  pan. 
and  on  Pebniary  8  from  MO  a  jn.  to 


adjournment  for  the  review  and 
discaaaion  of  individual  joumala  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medkana.  The 
presence  of  individuals  aasociated  with 
these  pubUcatiooa  could  hinder  lm\t  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni.  Executive 
Secretary  of  the  Committee,  and 
Associate  Director,  Library  Operations, 
National  Ubrary  of  Madicino,  6600 
Rockville  Pike,  Betheada.  Maryland 
20604.  telephone  number  301-406-6021, 
will  provide  a  summary  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

Dated:  Def  bar  lA  Ue*. 
Batty ).li   iil^i. 

Committee  Management  Officer.  NIH. 
(FR  Doc  8»-«7  FUed  1-6-86;  8:46  am] 

t4« 


DEFARmKNT  OF  THE  INTERIOR 
I  of  IntfHi  AfMra 


BMngs  Ar«a  kffigBMan 
Opwvtion  Mid  MskitMwnco 
BInckfMl  AQMioy,  dsL 

AMMCTi  Boreaa  of  Indian  Albdra, 
Interior. 

action:  Public  notic*. 


MMMMC  BilUnss  Area 

Projects  annual  operation  and 

maintenance  charges. 

■UMMAirr.  The  annual  operation  and 

maintenance  charges  for  the  following 

Billings  Area  Jnigatkn  ftojecta  are: 

Blackfoet  Irrigation  Proiact  Black- 
feet  Agency $7  JO 

Fort  BeDuiap  irrigation  Project  Fort 
Rniknap  Agsucy: 

Treat  Lands 18.28 

Fee  Lands tUJO 

Fort   Peck   Irrigation   Project   Fort 
Peck  Agsncy,..,........,..,... ttSJO 


The  prajacta  annual  operation  and 
maintenance  chaiys  are  based  on  the 
estimated  normal  operating  cost  of  the 
project  tor  one  Fiacal  Year.  These 
operation  and  matnion^w^  chargea  will 
remain  in  effect  undl  the  BOlings  Area 
Director  has  replaced  Ihaae  rataa  with 
another  anneuncemant  in  tbeFadaral 


The  due  date  for  aD  apanatian  and 
maintenanoa  dtaisea  wriO  be  kiay  1  of 
aaob -calendar  year. 

Interest  and/or  penatty  iaaa  udD  be 
assessed  on  aQ  (Truat  and  Fee  assessed 


lands)  deUnqueot  operation  and 
maintenance  chargea  as  prescribed  in 
the  42  Bureau  of  Indian  Affairs  Manual 
and  the  Code  of  Federal  Regulationa. 
Chapter  4,  Pwt  102.  Government 
agencies,  such  as  Federal  State  and 
Tribal  Govenunents  are  exempted  fr«an 
intereat  and/or  penally  fees. 

This  notice  will  be  pobKshed  and 
posted  at  ^  following  locations: 

US.  Pott  Office* 

Browning.  Mt.  S0417 
Cut  Bank.  Mt  S0427 
VaUar.  Mt  80486 
HarieH.Mt  50526 
Poplar,  Mt  S82S5 
Wolf  Point  Mt  56001 

Bureau  of  Indian  Affairs 

Bluckleet  Agency,  Drowning,  Mt 

80417 
Crow  Agen^.  Crow  Agency.  Mt 

50022 

A^swipopen 

Glader  Reporter.  Browning.  Mt  50417 
Hariea  Newa.  Hatiem.  Mt  58526 
Wdf  Ikiint  HerakL  Wolf  Point  Mt 
80201 

Bureau  t^Iadian  Affain 

Fort  Belknap  Agency,  Harlem,  Mt 
50626 

Fort  Peck  Agency,  Poplar.  Mt  59ZS5 

Comments:  Ail  comments  cooceming 
the  operating  and  oiaintenaoce  charges 
for  the  above  mentimed  trrigatiao 
projects  must  be  in  writing  and 
addressed  to  their  respective 
Superintendent  of  the  irrigation  project 
in  question  before  the  close  of  bosiness 
on  February  ta  1960. 

Appeal  Process:  Chapter  25,  Part  2  of 
the  Code  of  Federal  Regdations  outlines 
the  appeal  process  (or  this 
administrative  action.  Appeals  must  be 
received  by  the  ffillings  Area  Director 
before  the  close  of  buainess  on  February 
10,196a 

wurviMmairMn  wfowhatiow:  This 
notice  is  issued  pursuant  to  the  Code  of 
Federal  Regulations.  Chapter  25.  Part 
171  under  tihe  authority  delegated  to  the 
Area  Director,  by  the  Assistant 
Secretary  for  Indian  Affairs  and  the 
Deputy  Assistant  Secretary  of  the 
Interior  (Departmental  Moniial  Chapter 
3,  Part  2301  (3.1  &  3.2}). 
NaRlsM.Cala. 
AaUmgBiiiimgsAreoDimeUtr. 
(FR  Due.  •^282  FOad  >-»-8e;  ft4S  ami 
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I  to  ttie  Operation  end 
Melnlenance  Ctnrgee  to  ttie  Crow 
Irrigation  Project;  Crow  Agency,  MT 


:  Bureau  of  Indian  Affairs, 
Interior. 
ACnoN:  Public  notice. 

MRPOaa:  Increase  to  the  operation  and 
maintenance  charges  at  the  Crow 
Irrigation  Project 


:  With  the  exception  of  Two 
Leggin  Water  Users  Association 
Operation  and  Maintenance  (O&M): 
Two  Leggin  Drainage  Association  OftM: 
and  Bozeman  Trail  Ditch  O&M,  this 
notice  sets  forth  that  die  Crow  Irrigation 
Project  is  increasing  the  annual  OftM 
charges  from  $10.50  to  $10.60  per 
assessable  acre  beginning  CALENDAR 
YEAR  1989. 

All  irrigation  units  within  the  Little 
Big  Horn  Drainage  System  [Rena  Lodge 
Crass  #1,  Lodge  Grass  *2,  Upper  Little 
Horn  ft  Forty  Mile]  will  be  assessed  the 
annual  operation  and  maintenance 
chaiges  plus  an  additional  30  cents  for 
Willow  Creek  Reservoir  storage  fees. 

Aimual  Operation  and  Maintenance 
charges  for 

Two  liSggins  Water  Users  Asso- 
ciation O&M SS.SO/acre 

Two  Leggins  Drainage  Associa- 
tioB  OaM $2X0/acre 

Bozeman  Trail  Ditch  OftM SZ.20/aa« 


Public  Meetings:  On  March  29. 1988, 
and  April  4. 1988,  public  meetings  were 
held  with  the  Big  Horn.  Lower  Little 
Horn  and  Upper  Little  Horn  Irrigation 
Districts  to  discuss  the  operation  and 
maintenence  rate  increase. 

The  projects  annual  operation  and 
maintenance  charges  are  based  on  the 
estimated  normal  operating  cost  of  the 
project  for  one  Fiscal  Year.  These 
operation  and  maintenance  charges  will 
remain  in  effect  until  the  Billings  Area 
Director  has  replaced  these  rates  with 
another  announcement  in  the  Federal 
Register. 

"The  due  date  for  all  operation  and 
maintenance  charges  will  be  May  1  of 
each  calendar  year. 

Interest  and/or  penalty  fees  will  be 
assessed  on  all  (Trust,  and  Fee 
assessable  lands)  delinquent  operation 
and  maintenance  charges  as  prescribed 
in  the  42  Bureau  of  Indian  Affairs 
Manual  and  the  Code  of  Federal 
Reg\dations.  Chapter  4,  Part  102. 
Government  agencies,  such  as  Federal, 
State  and  Tribal  Governments  are 
exempted  from  interest  and/or  penalty 
fees. 

This  notice  will  be  published  and 
posted  at  the  following  locations: 


U.S.  Post  Offices 

Crow  Agency.  Mt  59002.  Hardin.  Mt 
59034.  Lodge  Grass.  Mt  59050 

Newspapers 

Hardin  Herald.  Hardin.  Mt  50034 

U.S.  Post  Offices 

St  Xavier.  Mt  59057 
Fort  Smith.  Mt  59035 
Wyola.  Mt  59060 
Pryor,  Mt  59066 

Bureau  of  Indian  Affairs 

Crow  Agency,  Crow  Agency,  Montana 
Comments:  All  comments  concerning 
this  increase  must  be  in  writing  and 
received  by  the  Superintendent  of  the 
Crow  Agency,  Crow  Agency.  Montana 
50022  before  the  close  of  business  on 
February  10, 1989. 

Appeal  Process:  Chapter  25.  Part  2  of 
the  Code  of  Federal  Regulations  outlines 
the  appeal  process  for  this 
administrative  action,  ^peals  must  be 
received  by  Billings  Area  Director 
before  the  close  of  business  of  February 
iai989. 

tUPneNENTAIIV  NiFONMATION:  This 
notice  is  issued  pursuant  to  the  Code  of 
Federal  Regulations.  Chapter  25,  Part 
171  under  the  authority  delegated  to  the 
Area  Director,  by  the  Assistant 
Secretary  for  Indian  Affairs  and  the 
Deputy  Assistant  Secretary  of  the 
Interior  (Departmental  Manual  Chapter 
3.  Part  230  (3.1  ft  3.2)). 
Norris  M.  Cole, 
Acting  Billings  Area  Director. 
(FR  Doc  8»-261  Filed  1-5-6B:  8.-45  am) 
■HJJMa  CODE  4Sie-ai-M 


Final  Notice  of  Operation  artd 
Maintenance  Ratee;  Flathead  Indian 
Irrigation  Project,  MT 

AOENCV:  Bureau  of  Indian  Affairs. 

Interior. 

ACnOM  Final  notice  of  operation  and 

maintenance  rates. 


r.  The  purpose  of  this  notice  is 
to  change  the  assessment  rates  for 
operating  and  maintaining  the  Flathead 
Indian  Irrigation  Project.  The 
assessment  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  normal 
operations  and  maintenance  of  the 
irrigation  project  Normal  operations 
and  maintenance  is  defined  as  the 
average  per  acre  cost  of  all  activities 
involved  in  delivering  irrigation  water, 
including  maintaining  pumps  and  other 
facilities. 

EFFECnvc  DATE  Hiis  public  notice  will 
become  effective  January  6, 1989,  and 
remain  in  effect  until  changed  by  further 
notice. 


MM  RIRTHBI  MFOiMIATION  CONTACR 
Portland  Area  Director.  Portland  Area 
Office,  Bureau  of  Indian  Affairs.  Post 
Office  Box  3785,  Portland,  Oregon  97206, 
telephone  FTS  426-6702;  commercial 
(503)  231-6702. 

Auifaarily:  The  autlkority  to  issue  tliis 
document  U  vested  in  ti>e  Secretary  of  dw 
Interior  by  6  U.S.C  301  and  tbt  Ad  of  August 
14. 1914  (38  StaL  583.  25  US.C  385). 

This  notice  is  issued  by  authority 
delegated  to  the  Assistant  Secretary  for 
Indian  Affairs  by  the  Secretary  of  the 
Interior  in  209  DM  6  and  redelegated  by 
the  Assistant  Secretary  for  Indian 
Affairs  to  the  Area  Director  in  10  BIAM 
3  and  pursuant  to  1 171.1(e)  of  Part  171. 
Subchapter  H.  Chapter  L  Title  25  of  the 
Code  of  Federal  R^^ations.  which 
provides  for  the  area  Director  to  fix  and 
announce  the  rates  for  operation  and 
maintenance  assessments  and  related 
information  on  the  Flathead  Indian 
Irrigation  Project  for  calendar  year  1960 
and  subsequent  years. 


TARV  BMMaMTION:  On 
October  5, 1988,  the  Bureau  published 
notice  of  proposed  operation  and 
maintenance  rates  for  1989.  53  FR  30153. 
The  notice  provided  opportunity  to 
comment  before  a  final  rate  is 
published.  Instead  of  filing  comments  on 
the  proposed  rates  the  Flathead  Joint 
Board  of  Control  (JBC)  filed  a  "notice  of 
appeal"  dated  November  3, 1969,  from 
the  proposed  rate  under  25  CFR  Part  2. 
By  letter  dated  November  23. 1968.  the 
Bureau  notified  the  JBC  diat  the 
arguments  and  objections  set  forth  in 
the  JBCs  "appeal"  would  be  considered 
as  comments  for  the  purpose  of 
determining  a  final  rate.  No  other 
comments  were  received. 

The  proposed  operation  and 
maintenance  charges  of  1968  were 
published  in  the  Federal  Registar  on 
June  11, 1987.  As  a  result  of  conunents 
from  the  Flathead  Joint  Board  of  Control 
objecting  to  the  proposed  rate  of  $14X)7 
per/acre,  the  rates  were  reviewed  by  a 
special  review  committee  appointed  by 
the  Area  Director.  The  rate  of  $13.60 
recommended  by  the  Review  Committee 
was  established  by  the  Area  Director  on 
July  27, 1987,  but  never  published  as  a 
final  notice  in  the  Federal  Register.  The 
$13.60  rate  was  appealed  by  the  JBC  to 
the  Assistant  Secretary  for  Indian 
Affairs.  The  matter  has  been  referred  to 
the  Interior  Board  of  Indian  Appeals, 
and  at  the  present  time  no  decision  has 
been  rendered. 

The  JBC  raised  four  issues  in  its 
comments  on  the  proposed  1989 
operation  and  maintenance  assessment 
Tliese  comments  were  considered  in 
arri\nng  at  the  final  rate. 
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First  tlM  )BC  uvHsd  that  tbt 
operation  aad  maintananc*  rat*  nbouid 
b«  Mt  at  tl3.aa  The  Board  (Utad  that 
undar  M<»taxM  stata  law  It  is  raqaired 
to  transmit  a  list  of  laadownan  io  tks 
Irrigation  districts,  along  with  tha 
asaasment  rate,  to  the  County  Treasurer 
no  later  than  the  third  Monday  In 
August  Because  the  BIA  proposed 
sssessment  was  not  publishad  until  after 
that  time,  the  Board  tet  a  recommended 
rate  of  tlUB  based  oa  its  mmmtmmaH  of 
the  BIA  draft  budget  propoeala,  Bacaaee 
of  the  delay  in  publisUng  the 
anaeamsnt  pra^oaal  beyond  the  data  at 
which  the  IBC  filed  the  aaaasament  with 
the  County  Treasorer,  the  BIA  agrees  to 
redaca  the  final  rats  to  tha  |BC 
raoHnMBdalkia  of  tlSJB  per  acre.  The 
project  budget  wiO  be  adfastad 
acoordtogly.  However,  this  Bareau  does 
not  agree  that  the  sseessBient  shoold  be 
expended  in  acoordance  with  tha  budget 
priorities  recommended  by  the  ^C 

Sacoad,  the  |BC  obiects  to  the 
proposed  U%  per  mosth  penalty  on 
unpaid  bills.  That  provision  has  been 
deleted  from  the  Final  nodca.  Instead. 
the  notice  refers  generally  to  the 
assessment  provisions  in  federal 
regulations. 

The  )BC  also  commaoted  that  the  BIA 
should  be  "encouragad**  to  publish 
notice  of  proposed  assessments  locally. 
The  notice  is  published  purauant  to  the 
Department's  regulations,  25  CFR 
ITl.lte).  Annual  budgets  and  proposed 
assessments  are  also  reviewed  wiA  the 
JBC  which  is  organized  under  state  law 
to  represent  the  irrigation  districts  and 
the  irrigators.  Therefore,  notice  and 
opportunity  to  comment  on  tiie  1989  rate 
comply  with  appbcabie  provisions  of  the 
regulations. 

Finally,  the  JBC  comments  generally 
incorporate  the  oonmieiits  made  in  its 
appeal  of  the  IMS  rate,  Thoee  coauaents 
were  consMwod  te  Am  fweiw  and 
determination  if  Am  1MB  rate,  whi^  is 
now  on  appeal  Mare  the  hlerior  Board 
of  bKUaa  Appeals.  No  additional 
response  or  aodificatkNi  of  ths  UMB  rale 
is  m  Biianled  based  on  thoes  cob— — ti. 

Due  to  the  sxtrenety  dry  wsallii  and 
a  shortage  of  water  in  (he  Mssion 
Valley  Reservoirs,  s  special  levy  al90M 
per  sere  far  tha  Ifissian  Valley  aras 
proposed  by  (he  project  BMnagoMent 
and  agreed  to  by  the  iiiigatoii  for 
extended  oparatton  of  tlw  Flathead 
River  irrigatkai  pomps  during  te  IMS 
Irrigation  Mason. 

Hadiaad  Indiaa  Irrigation  I¥a{act 
Annual  operation  and  maintenance 
assessments. 

This  notice  ssts  forth  changes  to  the 
operation  and  Biaintenance  charges  aad 
related  inforawtion  applicable  to  the 
Flathead  Irrigation  Project  St  l^wtias. 


Montana.  Pursuant  to  25  CFR  T71.1(e), 
the  operation  and  maintenance  charges 
for  the  lands  under  the  Flathead 
Irrigation  Project  Montana,  for  the 
season  of  1969  and  subsequent  yaata 
until  further  notice,  and  hereby  fixed  t 
follows: 

Basic  Assessment  Lands  included  in 
an  Irrigation  District  lands  held  in  truat 
for  Indian  and  non-CMstrict  lands  will  be 
assessed  operation  and  saatntenanoe 
charges  at  $13.89  per  acn  far  the  season 
of  198B  and  subsequent  yean. 

Additional  Assessment  Due  to 
draaght  oonditians  snd  water  sboitagBS. 
an  additional  M4  per  acre  wiO  be 
assessed  against  the  Mission  VaBey 
Divirtons  (KBssian.  Post  aad  Pablo)  for 
pumping  costs  of  operating  the  Flatfiead 
pumps  to  deliver  the  .7  acre/feet  qaota 
set  for  the  1988  season. 

Payment  The  operation  and 
maintenance  charges  on  the  trost  and 
non-District  lands  become  due  on  April 
1  each  year  and  on  the  lands  within  an 
Irrigatioa  District  are  Uannoally  biUed. 
The  swpplenientBl  chaigea  on  the  frast 
and  noB-District  lands  become  due  en 
April  1. 198B  akmg  with  the  1969  regolar 
operation  and  maintenance  biU.  On 
lands  within  an  irrigation  District  tha 
supplemental  charges  wiO  be  billed 
immediately. 

Interest  and  Penahy  Fees.  Interest 
and  penalty  fees  wiH  be  assessed,  where 
reqidred  by  law,  on  all  detinquent 
operation  and  maintanaaoe  assessment 
charges  as  prescribed  in  the  Code  of 
Federal  Regulations,  Title  4.  Part  102. 
Federal  Claims  Collectioo  Stendards: 
and  42  BIAM  Supplement  3.  part  3.8 
Debt  Collection  Procedures. 

Period  Covered.  Assessment  rates  are 
set  for  the  year  1MB  and  subssqnsnt 
years  ontU  fbfther  notice. 
Stanley  Speaks. 
Portland  Area  Director. 
pit  Doc  89^202  Piled  1-6-80: 8.-4S  am] 


Propoaad  Oparaflon  and  MalntanaDM 
RaCns!  Wipalft  Indbn  briQatlon 
Pr^acl,  WA 

AQINCV:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION!  Proposed  operation  and 

maintenance  rates. 


:  Hm  pnivoaa  of  *iB  Botioe  is 

operating  and  maintahiing  the  Wapato 
Indian  Irrigation  Project.  The 
asseaanMBt  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  nonnal 
oparatkma  and  aMintenance  of  the 
irrigation  project.  Normal  operations 


and  maintenance  Is  defined  as  the 
average  per  acre  coat  of  afl  activities 
invohrod  in  daUvefing  irrigation  water, 
including  maintaining  pumps  and  other 
facilities. 

iffBCllVl  OATC  Interested  parties  aiey 
submit  written  comments  no  later  than 
Felwuaiy  B,  19BB. 

ran  WRTHCR  BOOwnaTioii  cowmcTS 

Portland  Area  Director.  Portland  Area 
Office,  Bureeu  of  Indian  Affairs,  Post 
Office  Box  S785,  Portland.  Oregon  97am, 
telephone  FTS  429-6702;  commercial 
(503)  281-C702. 

•UPMJMBITAIIV  MKMMATIOM:  The 
purpose  of  this  notice  is  to  announce  an 
increase  in  the  aaeessasent  rates 
coBuaensarate  with  actual  operation 
and  maintenance  costs  on  the  Wapato 
Irrigation  Project  The  proposed 
assessment  increases  for  198B  amount  to 
approximately  6%  on  the  Wapato-Satos 
Unit  and  the  Additional  Worics  onit 

Wapato  biigBtion  Project — General 

AdmitastratioB.  The  Wapato 
Irrigatian  I¥ojact  which  oonaisis  of  the 
Ahtanum  Unit  Toppenish-Simcoc  UnM, 
and  Wapato-Satus  Unit  within  the 
Yakima  Indian  Reservatioit 
Washington,  is  administered  by  the 
Bureau  of  Indian  Affairs.  Hw  Project 
Boginear  of  the  Wapato  krigatioa 
I^x>ject  is  the  Offioer-in-Charge  and  is 
fully  authorized  to  carry  out  and  enforce 
the  regulations,  either  directly  or 
through  employees  designated  by  him. 
The  general  regulations  are  contained  in 
Part  171,  Operation  and  Maintenance. 
Title  25— hidians.  Coce  of  Federal 
Regulations  (42  FR  30362,  |une  14, 1B77). 

Irrigation  Season.  Water  will  be 
available  for  irrigation  purposes  from 
April  1  to  September  30  each  year. 
These  dates  may  be  varied  as  much  as 
20  days  when  weather  conditions  aad 
the  necessity  for  doing  maintenance 
worit  warrants  doing  »o. 

Requeai  for  Water  Delivery  and 
Changes.  Requests  for  water  delivaiy 
and  >'^Q»^*  will  be  made  at  least  24 
houm  in  advance.  Not  bmtc  than  one 
change  will  be  made  per  day.  Changes 
will  be  made  only  during  Am  ditchrider's 
regular  tour.  Pump  shal-down, 
r^ardless  of  duration.  %vid>out  the 
required  notioe  wiU  result  ia  the  delivery 
being  closed  and  locked.  Repealed 
violations  of  this  rule  will  result  in  strict 
enforcement  of  rotation  schedules. 
Water  users  will  change  their  sprinkler 
lines  without  shutting  off  aiore  than  one- 
half  of  their  lines  at  one  time  Sudden 
and  unexpected  changes  in  ditch  flow 
results  ia  operating  difficulties  and 
waste  of  water. 
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Time  for  Payment  of  Water  Charges. 
The  assessments  fixed  by  these 
regulations  shall  become  due  April  1  of 
each  year  and  are  payable  on  or  before 
that  date.  To  all  charges  assessed 
against  lands  in  patent  in  fee  ownership, 
and  those  paid  by  lessees  of  Indian 
lands  direct  to  the  project  office, 
remaining  unpaid  on  July  1  following  the 
due  date  shall  be  considered  delinquent 

No  delivery  of  water  will  be  made 
%vithout  payment  or  without  satisfactory 
arrangements  being  made  with  the 
Project  Engineer.  If  arrangements  are 
made  for  delivery  of  water  prior  to 
payment  there  will  be  an  interest 
change. 

Interest  and  Penalty  Fees.  Interest 
and  penalty  fees  will  be  assessed,  where 
required  by-law,  on  all  delinquent 
operation  and  maintenance  assessment 
charges  as  prescribed  in  the  Code  of 
Federal  Regulations.  Title  4.  Part  102. 
Federal  Claims  Collection  Standards; 
and  42  BIAM  Supplement  3,  part  3.8 
Debt  Collection  Procedures. 

Charges  for  Special  Services 

Charges  will  be  collected  for  various 
special  services  requested  by  the 
general  public  water  users  and  other 
organizations  during  the  Calendar  Year 
1984  tmd  subsequent  yeara  until  further 
notice,  as  detailed  below: 

(1)  Requests  for  Irrigation  Accounts 

and  SUtus  Reports.  Per  Report tlS.00 

(2)  Requests  for  Verification  of 
Account  Delinquency  Status,  Per 
Report. — $10.00 

(3)  Requests  for  Splitting  of  Operatioa 

and  Maintenance  Bills  (in  addition 

to  minimum  billing  fee)  Per  Bill„ „$10.00 

(4)  Requests  for  Billing  of  Operation 

and  Maintenance  to  Otlier  than 
Owner  or  Lessee  of  Record  (to 
addition  to  minimum  billing  fee). 
Per  BilL ftaoo 

(5)  Requests  for  Other  Special  Services 

Similar  to  the  above,  when 

appropriate.  Per  Report „ $10.00 

(6)  Requests  for  elimination  of  lands 
from  the  Project.  In  the  event  that 
the  elimination  is  approved,  a 
portion  of  the  fee  will  be  used  to 
pay  the  Yakima  County  Recording 
Fee...„ ($10.00). 

(7)  Review  of  subdivision  plats $10.00 

Ahtanum  Unit 

Charges 

(a)  The  operation  and  maintenance 
rate  on  lands  of  the  Ahtanum  Irrigation 
Unit  for  the  Calendar  Year  1989  and 
subsequent  years  until  further  notice,  is 
fixed  at  $7.00  per  acre  per  annum  for 
land  to  which  water  can  be  delivered 
from  the  project  woiks. 

(b)  In  addition  to  the  foregoing 
charges  theip  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 


which  (q>eration  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  ntmiber  of  acres  plus 
$5.  A  one  acre  charge  shsdl  be  levied  on 
all  tracts  of  less  than  one  acre. 

Toppenirii-Sinicoe  Unit 

Charges 

(a)  The  operation  and  maintenance 
rate  for  the  lands  under  the  Toppenish- 
Simcoe  Irrigation  Unit  for  the  Calendar 
Year  1969  and  subsequent  yean  imtil 
further  notice,  is  fixed  at  $7.00  per  acre 
per  annum  for  land  for  which  an 
application  for  water  is  approved  by  the 
Inject  Engineer. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Wapato-Satos  Unit 

Charges 

(a)  The  basic  operation  and 
maintenance  rates  on  assessable  lands 
under  the  Wapato-Satus  Unit  are  fixed 
for  the  Calendar  Year  1989  and 
subsequent  yeara  until  farther  notice  as 
follows: 

(1)  Basic  rate  upon  all  farm  units  or 

tracts  for  each  assessable  acre 

except  Additional  Works  lands $27.50 

(2)  Rate  per  assessable  acre  for  all 

lands  with  a  storage  water  rights, 

known  as  "B"  lands,  in  addition  to 

other  charges  per  acre $3.00 

(3)  Basic  rate  upon  all  farm  units  or 

tracts  for  each  assessable  acre  of 


Additional  Worlu  lands.- 


.$2&60 


(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied 
against  all  tracts  of  less  than  one  acre. 

Assessable  Lands 

The  assessable  lands  of  the  Wapato- 
Satus  Unit  are  classified  tmder  these 
regulations  as  follows: 

(a)  All  Indian  trust  (A  and  B)  land 
designated  as  assessable  by  the 
Secretary  of  the  Interior,  except  land 
which  has  never  been  cultivated  if  in  the 
opinion  of  the  Project  Engineer  the  cost 
of  preparing  such  land  for  irrigation  is  so 
high  as  to  preclude  its  being  leased  at 
this  time  for  agricultural  purposes. 


(b)  All  Indian  tioist  (A  or  B)  land  not 
designated  as  assessable  by  the 
Secretary  of  the  Interior  for  which 
application  for  water  is  pending  or  on 
which  assessments  had  been  charged 
the  preceding  year. 

(c)  All  patent  in  fee  land  covered  by  a 
water  right  contract  except  on  land  that 
because  of  inadequate  drainage  is  no 
longer  productive.  The  adequacy  of  the 
drainage  is  determined  by  the  Project 
Engineer. 

(d)  At  the  discretion  of  Project 
Engineer  and  upon  the  payment  of 
charges,  patent  in  fee  land  for  which  an 
application  for  a  water  right  or 
modification  of  a  water  rig^t  contract  is 
pending. 
Stanley  Spades. 
Area  Director. 

(FR  Doc.  69-203  Filed  1-S-8B;  8:45  am] 
BSjjMO  coos  on  n  a 


Bureau  of  Land 


IAZ-040-0»-432(Mtt] 

Saffofd  Diatrtot  Grazing  Adviaory 
Board  Meeting;  Arizona 

agency:  Safford  District  Bareau  of  Land 
Management  Interior. 
action:  Notice  of  hearing. 

StJMMARV:  The  Bureau  of  Land 
Management  (BLM),  Safford  District 
aimounces  a  forthcoming  meeting  of  the 
Safford  District  Grazing  Advisory  Board. 
DATE:  Friday,  February  3, 1989,  9K)0  a.m.. 
AOORESS:  BLM  Office.  425  E.  4th  St., 
Safford.  Arizona  85546. 
SUPPLEMENTARY  INFORMATKNC  This 
meeting  is  held  in  accordance  with  Pub. 
L  92-463.  The  agenda  for  the  meeting 
will  include: 

1.  Update  on  Bureau  Vegetative 
Treatment  EIS. 

2.  District  Resource  Management  Plan 
(RMP)  Update. 

3.  BLM  management  update. 

4.  Business  from  the  fioor. 

The  meeting  will  be  open  to  the 
public  Interested  persons  may  make 
oral  statements  to  the  Board  between 
10:00  a.m.  and  11.-000  ajn.  A  written 
copy  of  the  oral  statement  may  be 
required  to  be  provided  at  the 
conclusion  of  the  presentation.  Written 
statements  may  also  be  filed  for  the 
Board's  consideration.  Anyone  wishing 
to  make  an  oral  statement  must  notify 
the  Ehstrict  Manager,  Bureau  of  Land 
Management  425  E  4th  St,  Safford. 
Arizona  85546,  by  4:15  pjn..  Thursday. 
February  2. 1989. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 


4M 
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District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours]  within 
thirty  (30)  days  following  the  meeting. 

Dated  Dacember  22. 1088. 
Ptank  Bowhy, 
Acting  District  Managtr. 
[Fit  Doc.  80-208  Filed  1-6-80: 8»I5  am] 


I 


110-10-cmu] 


n -  ■  i*. ■  M  fill  11  ■■   ^--  -» ^M  f^  j^ng, ■ 

nveny  Acnon;  urenenyv  or  fuomt  eno 
Pi'ivate  Lande  In  Kem  County,  CA 

mmncy:  Burean  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action: 
Ejcchange  of  public  and  private  lands  in 
Kem  County.  CA  23062. 


r.  The  following  public  lands  in 
Kem  County  have  been  examined  and 
determined  suitable  for  disposal  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1970  (43  U.S.C  1716).  Selected 
lands: 

Mouot  DUfalo  Meridian.  Calfoa^ 

T.  32  S..  R.  38  &. 
Section  12.  all; 
Section  14.  all; 
Section  22.  all: 
Section  24.  all 


San 


MaridbB.  CaBfafBla 


T.  n  N.,  R.  low, 
8ectioo8.S%: 
Section  2ZalL 

In  exchange  for  these  lands,  the 
United  States  will  acquire  private  land 
within  the  designated  Desert  Tortoise 
Natural  Area  in  Kem  County  from 
landowners  of  record.  As  exchange 
agreements  are  developed,  separate 
Notices  of  Realty  Action  will  be 
published,  specifically  describing  the 
parcels  to  be  exchanged  and  the  parties 
involved. 


r AMY  MTOmtATION:  The 
purpose  of  the  exchanges  is  to  acquire 
portions  of  the  non-Federal  lands  within 
the  designated  Desert  Tortoise  Research 
Natural  Area.  The  designated  area 
encompasses  lands  which  have 
historically  supported  the  highest  and 
most  stable  population  of  tortoises 
within  its  range.  Continued  declines 
may  lead  to  state  or  Federal  listing  of 
the  species  as  threatened  or  endangered. 
Publication  of  this  notice  in  the  Fa«liBral 
Registar  segregates  the  public  lands 
from  the  operation  of  the  public  land 
laws  and  the  general  mining  laws,  but 
not  the  mineral  leasing  laws.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  two  years  from  the 


date  of  publication,  whichever  occurs 
first 

The  exchanges  will  be  on  an  equal 
value  basis.  Full  equalization  of  value 
will  be  achieved  by  acreage  adjustments 
or  by  cash  payments  in  amotmts  not  to 
exceed  25  percent  of  the  fair  market 
value  of  the  selected  lands. 

Lands  transferred  out  of  Federal 
ownership  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  A  reservation  of  ri^t^of-way  to  the 
United  States  for  ditches  and  canals, 
pursuant  to  the  Act  of  August  30, 1800 
(43  U.S.C  945). 

2.  Rights  of  way  of  record. 

3.  P^lic  easements  for  ingress  and 
egress. 

PON  nJNTHCR  MFONMATION  CONTACT: 
Tom  Gey,  Ridgecrest  Resource  Area, 
(619)  375-7125.  Information  relating  to 
these  exchanges  is  available  for  review 
at  Ridgecrest  California  93555. 
DATU:  For  ■  period  of  45  days  from  the 
date  of  the  firat  publication  of  this  notice 
interested  parties  may  submit  comments 
to  the  District  Manager,  California 
Desert  District  OfBce,  Bureau  of  Land 
Management  in  care  of  the  above 
address.  Obfections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  fealty  actioa  In 
the  absence  of  obfectiona.  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated  Dacember  29. 1988. 
GafaU  B.  MDiar. 
District  Manager. 
[PR  Doc  8»-aM  FOed  l-B-89;  MS  am] 


fca-«J a  ^^M^   ^fc s 

ivaiBonBi  rani  ootipImv 

Cape  Cod  Natfonel  Seeahore  Advleory 


Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463,  86  Stat  770.  5  U.S.C. 
app.  1  s  10).  that  a  meeting  of  the  Cape 
Cod  National  Seashore  Advisory 
Commission  wiU  be  held  on  Friday. 
January  20, 1989. 

The  Commission  was  reestablished 
pursuant  to  Pub.  L  99-349,  Amendment 
24.  The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  with  respect  to 
matters  relating  to  the  development  of 
the  Cape  Cod  National  Seashore,  and 
with  respect  to  carrying  out  the 
provisions  of  sections  4  and  5  of  the  Act 
establishing  the  Seashore. 

The  meeting  will  convene  at  Park 
Headquarters,  Marconi  Station.  South 


Wellileet  Massachusetts  at  IKX)  p.m.  for 

the  following  reasons: 

Unfinished  Business 

Superintendent's  Report 

Bicycle  Plan  Comments 

Status  of  South  Hollow  Weilfield 

Off-road  Vehicle  Regulations 

The  meeting  is  open  to  the  public.  It  is 
expected  that  as  many  as  15  persons 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  infonnation  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent  Cape  Cod  National  Seashore. 
South  Wellileet  MA  02863. 
Stavan  H.  Lewis. 
Deputy  Regional  Director. 

Date:  Decemtwr  28, 1988. 
[FR  Doc  89-222  Filed  1-5-88;  8:45  am] 

■UaM  COOK  4)W-7».|| 


Delawara  CWzene 


Upper 
Counci 


AQCNCV:  National  Park  Service,  Interior. 

■uaNSAWY;  Thia  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 

DATE  )anuary  27, 1989.  7.00  pjn.' 

Inclement  Weather  Reschedule  Date: 
Febmary  la  198& 
ADONCSS:  Town  of  Tusten  Hall. 
Narrowsburg.  New  York. 
fom  RNrmm  mponmahon  contact: 
John  T.  Hutzky,  Superintendent  Upper 
Delaware  Scenic  and  Recreational 
River,  P.O.  Box  C  Narrowsburg.  NY 
12764-0159;  717-729-8251. 

•UPfiflMNTAIIV  w^owmation:  The 

Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Pub.  L  97-625, 
16  U.S.C.  1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  and  on  programs  which  relate  to 


■  AnBouncanienU  of  canceUation  due  to 
IndmiMnl  weather  will  be  made  by  radio  flationa 
WDNH  WDLC  WSUU  and  WVOS. 


land  and  water  use  in  the  Upper 
Delaware  region.  The  agenda  for  the 
meeting  will  surround  Administrative 
business.  Induding  bylaws  revision. 
Charter  review,  anid  membersfau). 
The  meeting  will  be  open  tome 
public  Any  member  of  Uie  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council, 
P.O.  Box  84.  Narrowsbuig.  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  Riven  River  Road.  1% 
miles  north  of  Narrowsburg,  New  Yoric 
Damascus  Township.  Pennsylvania. 
Dated: 

Jamaa  W.  Coleman.  Jr., 
Regional  Director,  Mid-Atlantic  Region. 
[FR  Doc.  89-224  Filed  1-5-88;  8:45  am] 
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Office  of  Surface  MMng  Redwnatlon 


InformeUun  Coaectlon  Submitted  to 


the  Office  of 
for  Review  Under 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Paperworic 
Reduction  Project  (1029-0035) 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  30  CFR  Part  779  Surface  Mining 
Permit  Applications— Minimiun 
Requirements  for  Environmental 
Resources 

OMB  Number  102&-O035 

Abstract  Section  507  and  506  of  Pub.  L 
95-87  require  applicants  for  surface 
coal  mining  permits  to  provide 
adequate  descriptions  of  the 
premining  environmental  resounds 
and  cultural,  historic,  and 
archeological  values  existing  within 
the  proposed  permit  area  and 
adjacent  areas.  This  information  is 
used  by  the  regulatory  authority  to 
determine  whether  the  applicant  can 
comply  with  the  environmental 


protection  performance  standards  for 

stuface  mining 
Bureau  Form  Number  None 
Frequency:  On  occasion 
Description  of  Respondents:  Coal  Mine 

Operators 
Annual  Responses:  2,000 
Annual  Bureau  Hours:  1,230,420 
Estimated  Completion  Time:  615  hours 
Bureau  clearance  officer  Nancy  Ann 

Baka  (202)  343—5961. 

Date:  December  a  1968. 
JisiFUlloii. 

Chief  Division  of  Regulatory  Development. 
[FR  Doc.  80-263  Filed  1-S-8B;  8:45  am] 


INTERNATIONAL  TRADE 

COMMISSION 

I 

rrA-131<b>-13.  TA-503(ah17,  Md  332-268] 

ProbeMe  Economic  Effect  of  ProvMbig 
DutyFree  Treatment  for  Watctiee 
UnderttM  QeneraNied  System  of 
Preferencee 

AOENCy:  Intemational  Trade 
Commission. 

action:  Amendment  to  hearing  notice 
and  investigation  schedule 

summary:  llie  foUowing  changes  have 
been  made  to  the  schedule  for  Inv.  Nos. 
TA-131(b)-13,  TA-603(aH7.  and  332- 
266: 


AdMly 


Pra-hearing  brielt  due  lo  the  Com- 


Poeltwaring    briefs    due    to    ttw 
Commiseion. 


NMfsctMdulwl 


Jan.  17.  1989 

(CX») 
Jaa23.19ee. 
Jwi.30.  1989 

(COB). 


The  original  notice  of  investigation 
and  hearing  schedule  was  published  in 
the  Federal  Register  on  November  16, 
1988  (53  FR  46126).  All  other  schedule 
dates  listed  in  the  original  notice  remain 
the  same. 

EFFECnvE  DATE  December  3a  1988. 
TOR  rURTMER  INFORMATION  CONTACT: 

Ms.  Linda  Linkins,  (202-252-1499). 
Office  of  Industries. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-18ia 

By  order  of  the  Commission. 

Issued  December  30, 1988. 
Keonetli  S.  MaMm. 
Secretary. 
(FR  Doc  89-193  Filed  1-5-89:  8:45  am] 

■njJNOCOOC  702»-«2-« 


Noa.  7ai-TA-4a8-4a8 


Certein  Telephone  Systems  and 
SubaeeemiiSee  Thereof  from  Japan, 
Korea,  and  Taiwan 

AOCNCv:  Intemational  Trade 
Commission. 

ACTION:  Institution  of  preliminary 
antidimiping  investigations  and 
sdieduling  of  a  conference  to  be  held  in 
connection  with  the  investigations. 

SUMMUMV:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  No.  731-TA- 
428-428  (Preliminary)  imder  section 
733(a)  of  the  Tariff  Act  of  1930  (19  \5S.C 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan.  Korea,  and  Taiwan 
of  small  business  telephone  sj'stems  and 
subassemblies  tfaereol  *  provided  for  in 
subheadings  8504.4aoa  6517.10in. 
8517.30.2a  8517.30.25,  8517  JOSa 
8517.90.ia  8517.90.15.  8517.81JD. 
8517.go.3a  and  8517iK).40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  SUtes  (items  682.6a  684.57. 
684.58.  and  684.59  of  the  Tariff 
Schedules  of  the  United  States),  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value.  As  provided  in 
section  733(a),  the  Commission  mtut 
complete  preliminary  antidimiping 
investigations  in  45  days,  or  in  this  case 
by  February  13, 1989. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201.  Subparts 
A  through  E  (19  CFR  Part  201). 

EPFECnvi  DATE  December  28. 1968. 

FOR  FURTHBI  INTOmHATION  CONTACT: 

Rebecca  Woodings  (202-252-1192). 
Office  of  Investigations,  US. 
Intemational  Trade  Cotomisaion.  500  E 
Street  SW..  Washington.  DC  2043& 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 


■  For  tfaa  puqiosas  of  tiiaaa  mwtigatiops.  tiie 
tem  "iBiaU  boakieaa  t»trp>tom  ayatew  and 
wiheswmtiHn  thrrrnr  mr  am  tnlnphniu  ■jtlriiiM 
with  intfcoBi  or  internal  callinf  capability  and  total 
Doo-bloddng  port  capadtiaa  of  >>atwaaii  t  and  2SS 
port*,  units  of  sacfa  lysteins.  and  subaaaemblias  for 
use  prinopally  in  sacfa  anits.  i~-<"«<im  oootrol  and 
B««ritdiing  aguipuient  drcait  cards  and  awdnln* 
and  proprietaty  cerdad  talsphuua  tats  and  consoles, 
wfaetfaar  oonpleta  or  tncoopleta.  satiaihlfd  or 
unatsemUed. 
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can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
18ia  Persons  with  mobility  impainnents 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-lOOa 
rARVI 


Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  December  28. 1968.  by  American 
Telephone  k  Telegraph  Company. 
Parsippany,  N).  and  Comdial 
Corporation.  Charlottesville.  VA. 

Pattidpatkw  in  die  InvestigatioiM 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
t  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Ragistar.  Any  entry  of 
appearance  fileid  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  i  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d). 
the  Secretary  will  prepare  a  service  List 
containing  the  names  and  addresses  of 
all  persoiM,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  %%  201.18(c]  and  207.3 
of  the  rules  (19  CFR  201.16(ci  and  207.3). 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list],  and  a 
certificate  of  service  must  accompany 
the  document  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Limitad  Dbdosure  of  Bustness 
Proprietary  Infofmatioo  Under  a 
Protective  Order 

Pursuant  to  |  207.7(a)  ofthe 
Commission's  rules  (19  CFR  207.7(a)  as 
amended  by  51  FR  (Aug.  1988)).  the 
Secretary  will  make  available  business 
proprietary  information  gathered  in 
these  preliminary  investigations  to 
authorized  applicants  under  a  protective 
order,  provided  that  the  application  be 
made  not  later  than  seven  (7)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive 
business  proprietary  information  under 


a  protective  order.  The  Secretary  «vill 
not  accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Cooference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a  jn.  on  January  18, 1988,  at  the 
U.S.  International  Trade  Commission 
Building.  500  E  Street  SW..  Washington, 
DC  Parties  wishing  to  participate  in  the 
conference  should  contact  Rebecca 
Woodings  (202-252-1192)  not  later  than 
January  13, 1989,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  SubmisaioQS 

Any  person  may  submit  to  the 
Commission  on  or  before  January  23, 
1989.  a  written  brief  containing 
information  and  argimients  pertinent  to 
the  subject  matter  of  the  investigations, 
as  provided  in  |  207.15  ofthe 
Commission's  rules  (19  CFR  207.15).  A 
signed  original  and  fourteen  (14)  copies 
of  each  submission  must  be  filed  with 
the  Secretary  to  the  Commission  in 
accordance  with  |  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a  jn.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  |i  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  t  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  January  28. 
1989.  Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs. 


AudMxitjr:  These  investlgatioiu  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
193a  title  VU.  This  notice  ii  published 
pursuant  to  section  207.12  of  the 
CommiMion's  rules  (19  CFR  207.12). 

By  order  of  the  G}innuasion. 

Issued:  December  30, 1968. 

KauMlh  R.  Mmoo. 

Secretary. 

[FR  Doc  89-194  Piled  l-6-«8:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Notice  to  the 
Comfnlislon  of  Intent  to  PerfomH 
Interetate  Transportation  For  Certain 
Nonmembers,  Agway,  Inc.  et  aL 

January  3, 1988. 

The  following  notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  'These 
rules  provide  that  agricultural 
cooperatives  intendiing  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  notice.  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington.  DC  20423.  The  notices  are 
in  a  central  file,  and  can  be  exan^ed  at 
the  Office  of  the  Secretary,  Intentate 
Commerce  Commission.  Washington, 
DC 

A.  (1)  Agway.  In&.  333  Butternut 
Drive.  DeWitt  NY  13214. 

(2) 

(3)  333  Butternut  Drive.  DeWitt,  NY 
13214. 

(4)  Vincent  M.  Spadaro.  Box  4853, 
Syracuse,  NY  13221. 

E  (1)  Dairymen.  Inc..  10140  Linn 
Station  Road.  Louisville.  KY  40223. 

(2) 

(3)  Motor  Transportation  Records 
Locations:  Dairymen,  Inc. — Georgia 
Division.  Recreation  Road.  Box  910, 
Eatonton.  GA  31024;  Dairymen.  Inc. — 
Gulf  Division,  PO  Box  667,  Route  7,  Enon 
Highway,  Franklin.  LA  70438;  Dairymen. 
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Inc.— Kyana  Divison,  PO  Box  18610. 
3942  Buechel  Bank  Road,  LouisviUe,  KY 
40218:  Dairymen,  Inc. — Southeast 
Division.  283  Bonham  Road.  PO  Box 
1359,  Bristol,  VA  24203. 

(4)  Beverly  L  Williams,  10140  Linn 
Station  Road.  Louisville,  KY  40223. 

C  (1)  Teimessee  Farmers  Cooperative. 

(2)P.O.  Box  3003,  LaVergne,  TN  37086. 

(3)  P.O.  Box  3003,  LaVergne.  TN  37086. 

(4)  Mr.  Joe  L  Wright  P.O.  Box  3003. 
LaVergne.  TN  37086. 
NocetaR-McGM. 

Secretary. 

(FR  Doc  80-2SO  Filed  1-6-69;  8:45  am] 


ISectton  5a  App»ceMon  No.  4t  (Amendment 
No.  9)] 

Eastern  Contral  Motor  Carriers 
Association,  Inc;  Agrsemsnt 

AOCNCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision  and 

opportunity  for  conunent 


r.  Eastern  Central  Motor 
Carriers  Association.  Inc.  (ECMCA)  has 
filed  a  minor  amendment  to  its 
ratemaking  agreement  approved  under 
49  U.S.C  10706(b).  The  Conunission  has 
issued  a  decision  proposing  to  approve 
the  amendment,  llie  amendment  would 
add  a  new  section  5  to  Article  X 
("Publication  of  Tariffs")  of  its  bylaws 
to  permit  ECMCA  to  enter  into  joint 
agency  agreements  with  similar 
organizations  or  with  motor  common 
carriers  of  property,  including  joint  tariCf 
publishing  arrangements  with  other 
publishing  agents  or  common  carriers  of 
property. 

Copies  of  ECMCA's  approved 
agreement  and  the  amendment  are 
available  for  public  inspection  and 
copying  at  the  Public  Docket  Room 
(Room  1227]  of  the  Commission  in 
Washington.  DC  and  fit>m  ECMCA's 
representatives:  Joseph  E.  Durbin.  P.O. 
Box  4540,  Akron,  OH  44310,  and  John  W. 
McFadden.  Jr.,  Suite  1001, 1600  Wilson 
Boulevard.  Arlington.  VA  22209. 
DATCS:  Comments  from  interested 
persons  are  due  February  6, 1989. 
Replies  are  due  15  days  thereafter.  If  no 
timely  filed  adverse  comments  are 
received,  the  sought  rehef  will 
automatically  become  effective  at  the 
close  of  the  comment  period.  If 
opposition  comments  are  filed,  the 
comments  and  any  reply  will  be 
considered,  and  the  Commission  will 
issue  a  final  decision. 
AOONCSS:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
section  5a  Application  No.  48  should  be 


sent  to:  Office  of  Secretary.  Case 
Control  Branch.  Interstate  Conunerce 
Commission.  Washington.  DC  20423.  A 
copy  of  any  comments  filed  with  the 
Commission  must  also  be  served  on 
applicant's  representatives. 

PON  RMTHBI  MFOmUTION  CONTACT: 
Jane  Udovic  (202)  275-7982  or  Richard 
Felder  (202)  275-7271  (TDD  for  hearing 
impaired:  (202)  275-1729.) 

SUPPLEMCNTAIIV  MFOIMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  or 
call,  or  pickup  in  person  from:  Dynamic 
Concepts.  Inc.  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359  (Assistance  for  the 
impaired  is  available  through  TDD 
services  (202)  275-1721.] 

Audwrity:  48  U.S.C  10321  and  10706  and  5 
U.S.C  553.  Decided:  December  28. 1988. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  AT>dre,  Commissioners 
Simmons,  Lamboley.  and  Phillips. 
NoteU  R.  McGee. 
Secretary. 
[FR  Doc  89-249  Rled  1-5-88;  8:45  am] 


IDocfcet  No.  AB-S5  (Sut>-Na  262X)] 

CSX  Transportation,  Inc.; 
Absndonmsnt  Exemption  at  Parte,  in 
Pok  County,  PL 

aqcncy:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 


:  The  Interstate  Commerce 
Commission  exempts  under  49  U.S.C 
10505  from  the  prior  approval 
requirements  of  49  U.S.C.  10903,  et  seq., 
the  abandonment  by  CSX 
Transportation,  Ina  of  2.46  miles  of  rail 
line  in  Polk  County,  FL.  subject  to 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
5. 19^.  Formal  expressions  of  intent  to 
file  an  offer  >  of  financial  assistance 
under  49  CFR  1152.27.(  )(2]  must  be  filed 
by  January  17. 1989,  petitions  to  stay 
must  be  filed  by  January  23, 1989,  and 
petitions  for  reconsideration  must  be 
filed  by  January  31, 1989.  Requests  for  a 
public  use  condition  must  be  filed  by 
January  17. 1989. 


AOONCSSCS:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  262X)  to: 

(1)  Office  of  the  Secretary.  Case  Contit>l 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423 

and 

(2)  Petitioner's  representative:  Lawrence 
H.  Richmond.  CSX  Transportation.  100 
North  Charles  Street,  Baltimore.  MD 
21201. 

KM  ROTTHER  MRMUIATION  CONTACT 
Joseph  H.  Dettmar,  (202)  275-7245  [TDD 
for  hearing  impaired.  (202)  275-1721]. 


TARV  sifomiation: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  or 
caU,  or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.)  _ 

Decided:  December  29, 198& 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Andre,  Commissioners 
Simmons.  Lamlwley.  and  Phillips. 
NontaR.MoGee. 
Secretary. 
(FR  Doc  80-248  Filed  1-5-88;  8:45  am] 


DEPARTMENT  OF  LABOR 

orace  Of  ins  Assisiani  Tiscrsury  rar 
Veterans'  Eniploynient  and  TralninQ 

Soidtation  For  Grant  Appication;  Job 
irsminQ  I'siuieisiiip  aci,  inie  iy,  pan 
C,  Program  Year  1969 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  Labor. 

ACTION:  Notice. 


'  See  Exempt  of  Rail  Abandonment — Offen  of 
Finan.  AttisL.  A  LCC2d  IB*  (1887).  and  final  rule* 
pubiiabed  io  the  FadanI  Ragblar  on  Decsmber  22. 
1967  (S2  FR  48440-4S446). 


;  This  aimouncement  (1)  gives 
notice  of  a  future  Solicitation  for  Grant 
Application  (SGA)  to  be  issued  on  or 
about  February  3, 1989  for  Job  Training 
Partnership  Act  Tide  IV.  Part  C  (JTPA 
IVC)  funds  and,  (2)  describes  changes  in 
the  requirements  of  this  SGA  for 
Program  Year  1989  (PY  1989),  including  a 
discussion  of  the  role  State  Employment 
Security  Agencies  will  play  in  the 
program. 

OATl:  An  application  package  and 
instructions  for  completion  will  be 
available  for  issuance  on  or  about 
February  3, 1989.  The  closing  date  for 
receipt  of  a  completed  application  in 
response  to  the  SGA  to  be  issued  will  be 
no  eaiiier  than  April  14. 1989. 
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When  available  duriag  the 
Bnt  waek  of  February,  a  €«py  of  the 
application  package  and  instructions 
will  be  mailed  to  all  State  entities  which 
presently  administer  JTPA  Title  IVC 
grants.  Other  parties  may  obain  a  copy 
of  the  SGA  by  written  request  only, 
including  two  self-addresaed  mailing 
labels  from:  U.S.  Department  of  Labor, 
Office  of  Procurement  Services.  Rm. 
S5220,  200  Constitution  Avenue.  NW., 
Washington.  DC  202ia  Attention: 
Melvifi  GoMberg. 

ranniiiTNBi  mpommhon  contact: 
James  Rude,  Office  of  the  Assistant 
Secretary  for  Veterans'  BmployTnent  and 
Training,  200  Constitution  Avemie.  NW., 
Rm.  Sl31ft,  Washington.  DC  202ia 
Telephone  (202)  52»-«lia 

MJPflBMNTMIV  MKNmUTION:  The 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training. 
Department  of  Labor  announces  new 
provisions  to  be  indodod  in  an  SGA  for 
ITPA  Title  IVC  folding  for  FT  1980. 

PubUcatioo  of  dM  SGA  For  JTPA  Titk 
IVC 

The  SGA  ior  PY 19801  to  b*  pablidMd 
during  or  before  the  first  wnk  at 
February  1989,  will  provide  aew  aad 
significant  changes  in  the  prograaunatic 
design  of  Tide  IVC.  This  anDoancement 
serves  to  provide  appUcants  %vith  a 
description  of  the  new  features  so  that 
they  lave  sdeqoate  opportanity  to 
consider  and  plan  effective  program 
designs  by  the  submittal  deadline. 


I  To  Be  PUoad  On  IW  Hardast- 
To-^iploy  Target  Gronpa 

During  Program  Year  1900,  JTPA  Title 
IVC  will  place  an  emphasis  on  providing 
employment  and  training  services  to 
special  disabled.  Vietnam  dieater  and 
minonty  veterans.  Among  veterans, 
these  ^oups  have  both  ths  highest 
incidence  of  unemployment  and 
experience  long  periods  of 
unemployawnt  between  (obs. 

Role  of  the  Disabled  Veterans  Outreach 
Program  (DVOP)  and  the  Local 
Vetanna*  BaploTmant  RepresenUltva 
(LVER)Piopam 

Staff  as  a  result  of  new  legislatian 
esUblished  in  Public  Laws  100-323  and 
100-660. 9«ater  coordinatioo  is  now 
required  between  State  Emptoymeat 
Security  Agency  staff  and  Tide  IVC 
programs.  The  duties  of  DVOP  staff 
have  been  revised  accordingly  to  require 
that  foUowup  activities  and  caae 
management  services  be  provided  to 
veterans  who  partidpata  in  FederaQy- 
(undad  pvogtams.  Furthaunoia.  because 
Title  IVC  monies  are  relatively  sniaD 
via-a-vis  othar  JTPC  bads.  It  la 


necessary  to  maxjmiae  the  use  of  theae 
modest  raaouroen  and  not  duplicate 
other  veteran  employment  and  training 
services  sunh  as  thoae  provided  by 
DVOP  and  LVER  penonoeL  DVOP  and 
LVER  functions  will  be  linked  to  all  IVC 
programs  in  PY  1989.  A  copy  of  a 
memorandum  of  understanding  (MOU] 
between  the  applicant  and  the  State 
Employment  Siecurity  Agency  (SESA) 
must  accompany  all  applications  for 
funding  except  in  cases  where  the  SESA 
will  achninister  the  program.  TV.e  MOU 
most  provide  diat  DVOP  specialists  and 
LVERs  will  be  responsible  for  the  intake 
and  placement  activities  and  also 
provide  case  management  and  fbllownp 
services  to  fTPA  IVC  participants  after 
diey  have  become  employed  In  cases 
where  the  SESA  will  administer  the 
program,  DVOPs  and  LVERs  will  be 
required  to  perform  the  services  outlined 
above  for  JTPA  IVC  appUcanta. 

Emphasis  On  Training  Activittas 

Veterans  can  only  be  enrolled  in  JTPA 
Title  rVC  progiaais  after  they  have  been 
assessed  by  a  DVOP  or  LVER  and  have 
been  determined  to  be  "not  job  Teady." 
"Not  job  ready"  meaas  diat  the  veteran 
applicants  are  encumbered  with  barriers 
which  prevent  their  access  to  the  kind  of 
employment  they  may  require  in  order 
to  become  economkaily  setf-safficient 
Before  enrolling  a  veteran  in  a  Title  IVC 
activity,  it  must  be  determined  that  there 
are  no  other  available  JTPA  activities 
which  may  be  better  suited  to  serve  the 
appUcant  For  example,  if  the  veteran  is 
recently  dislocated  from  the  work  force, 
the  staff  and  resources  of  a  JTPA  Title 
ni  activity  may  be  more  appropriate  to 
meet  the  veteran's  immediate  needs. 

Program  designs  which  promote 
classroom  and  on-the-job  training  are 
encoiu-aged.  Althou^  the  coats  incorred 
to  train  and  place  participants  are 
higher,  classroom  training  has 
traditionally  provided  unemployed 
veterana  with  the  highest  avenge 
placement  wages.  Stand  alone  job 
search  assistance  activities  provide,  on 
average,  the  lowest  average  starting 
wages  and  retention  rates  and. 
therefore,  are  not  encouraged.  Direct 
placement  activities  will  he  funded  only 
in  exceptional  instances  where  a  DVOP 
specialist  or  a  LVER  is  not  available  to 
provide  such  assistance.  Assessment  of 
the  veteran's  barriers  as  well  as  his/her 
vocational  interests  and  abilities  is 
encouraged.  Prior  to  prescribing  specific 
training,  program  providers  should 
undertake  adequate  assessment  to 
ensure  that  the  participant  has  the 
ability  to  saooessniny  complete  training 
and  that  the  vocational  training  being 
provided: 


•  is  appropriate  to  the  veteran's 
vocalioiial  interests  and/ or  work 
history, 

•  Pays,  on  average,  a  wage  which  is 
adequate  to  meet  the  veteran's 
acknowledged  economic  needs:  and 

•  Is  an  occupation  in  demand  in  the 
local  labor  aurkeL 

Pragrannaatic  Goals 

Each  grant  application  must  target 
services  to  special  disabled,  Vietnam 
theater,  and  minority  veterans  to  the 
extent  that  at  least  75  percent  of  the 
participants  served  «riQ  be  in  one  or 
fliore  of  these  three  categories.  It  is 
anticipated  that  the  cost  per  participant 
and  cost  per  placement  averages  will  be 
higher  in  order  to  provide  the 
interventiora  required  to  successfully 
serve  these  veterans.  In  training  the 
hard-to-place  or  "not  job  ready" 
veteran,  quality  service  and  oatcoaie. 
and  not  lai^ge  numbers,  will  be 
emphasized. 

Match 

As  in  previous  program  years, 
applicants  are  required  to  au^ent  the 
amount  of  requested  Tide  IVC  funds 
with  a  100  percent  autch  firom  other 
resources.  It  has  been  found  the 
exemplary  IVC  programs  comaionly 
provide  "hard",  or  real  dollar,  matdies 
in  their  programs.  This  type  of  match 
will  be  strongly  encouraged. 

Adaiiiiistislii>a  iasiias 

Efforts  are  being  made  to  simplify 
application  procedures  over  those  of 
previous  years.  Length  of  application 
and  budget  information  are  two  areas 
under  review  tor  possible  simplification. 

Presently  JTPA  IVC  grants  are 
awarded  on  a  staggered  schedule  with 
only  a  few  starting  at  the  beginning  of 
the  normal  Program  Year  cycle,  i.e..  July 
1.  So  that  program  providere  can  better 
coordinate  with  the  activities  of  their 
local  Private  Industry  Councils  and  «vith 
vocational  education  services  which 
traditionally  begin  classes  in  September, 
consideration  will  be  given  to 
negotiating  different  start  dates  from 
those  that  are  corrently  in  place. 

Signed  at  Waahington,  DC  tUs  t»d  day  of 
Decembarl 
DooaUE.! 

Assistant  Secretary  for  Veterans' 
EmpJoywent  and  Training. 

[PR  Doc.  89-256  PUad  t-fr-Mt  ftSS  ami 


Employmant  Standards 
Admlntotf  aUon,  Waga  and  Hour 
Divltlon 

MMnwm  Wagaa  for  Fadarai  and 
radafa8y  Aaalatad  ConatrucMon; 
Qanaral  Waga  Datarminatton 
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General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  Uiborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  purauant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat  1494,  as  amended.  40 
U.S.C  276a)  and  of  odier  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  fiom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  S.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  Indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (CPO)  document  entitfed 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Emplo^mient  Standards  administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3504, 
Washington.  DC  20210. 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numben  of  the  decisions 
superseded  and  their  date  of  notice  in 
the  Fadarai  Register  are  listed  with  each 
State.  Supersedeas  decision  numbers 
are  in  parentheses  following  the  number 
of  die  derision  being  superseded 

Volume  I 
Alabama: 

ALB8-1  (AL89-1) Jan.  8, 1989 

AL88-2  (AL8e-2) Jan.  6. 1989 

AL88-3  (AL89-3) Jan.  &  1988 

AL88-4  (AL89-4) )an.  8, 1988 

ALB8-6  (AL88-5) Jan.  6, 1988 

AL88-e  (ALa9-6) Jan.  6. 1988 

ALB8-7  (AL89-7). Jan.  ft  1989 

AL88-8  (AL88-8) Jan.  6, 1989 

AL88-9  (ALa9-9) Jan.  &  1968 

AL88-10  (ALa9-10) Jan.  S.  1988 

AL88-11  (ALSe-ll) Jan.  6. 1988 

AL88-t2  (AL89-12) Jan.  6. 1989 

AL88-13  (AL8&-13) Jan.  6. 1988 

AL88-14  (AL89-14) Jan.  8, 1988 

AL88-15  (AL89-15) Jaa  8. 1989 

AL88-ie  (AL89-ie) Jaa  8, 1989 

AL88-18  (AL89-18) Jan.  8. 1989 

ALB8-19  (AL89-19) „ Jan.  &  1989 

ALB8-20  (AL89-20) _.  Jan.  6,  1989 

AL88-21  (AL89-21) „.  Jan.  8.  1988 

AL88-22  {ALa9-22) Jan.  a  1989 

AL8a-23  (AL89-23)..... —  Jan.  6. 1989 

AL88-24  {AL89-24) Jan.  6. 1989 

AL88-25  (AL89-25) Jan.  6, 1989 

ALS8-28  (AL89-28) Jan.  6.  1989 

AL88-27  {AL88-27) Jan.  8. 1988 


AL88-28  (AL88-28).. 

AL88-29  (AL89^29).. 
Alaska: 

AKBS-l  (AIC8&-1).>. 
Arizona: 

AZ88-1  (AZ88-1). 

AZ88-2  (AZ8e-2)~ 

AZ88-3  lAZeo-a). 

AZ88-*  (AZ8»-«). 
ArlcansaK 

AR88-1  (ARSe-l).. 

AR88-2  (ARae-2). 

ARB8-3  (ARBB-3). 

ARa8-«  (ARW-t). 

AR88-6  (AR89-6).. 

AR8fr-e  (ARW-6). 

AR88-7  (ARa»-7).. 
California: 

CA88-1  (CTBB-l). 

CA88-2(CT89-2)._ 

CA88-3  (CT89-3).- 

CA88-«(CT89-«)„ 
Colorado: 

C088-1  (Coee-i)_ 

C088-2(COeS-2)- 

CO88-3(CO80-3)- 

C088-t(COe»-4).- 
Connecticut 

CTB8-1  (CTB9-1)— 

CTB8-2  (CrB»-2i 

Delaware: 

DE8fr-l  (DEBO-l)— . 

DE88-2  (DE88-2)— 
District  of  Columbia: 

DC88-1  (DCB0-1). 

DC88-2  (DC88-2). 
Florida: 

FL88-1(FL89-1)_ 

FL8a-2(FLaB-2)_ 

FLB8-3  (FL8B-3)  „ 

FLSfr-4  (FL8»-4)  _ 

FLB8-5  (FL8»-6) . 

FL88-6  (FLB9-6) .. 

FL88-7  (FL89-7) . 

FL88-8  (FL88-8). 

FLB8-9  (FL89-e) . 

FL88-10  (FLa9-10) . 

FL88-11  (FLBS-ll) . 

FL88-12  (FLB8-12) . 

FU8-13  (FL8e-13) . 

FL88-14(FLBB-14)„ 

FL88-15  [FL89-15)  _ 

FL8ft-16  (FL8»-16)  _ 

FLB&-t7  (FLB9-17)  _.. 

FL8&-18  {FL89-18)  „. 

FL88-19  (FL89-19)  „ 

FL88-20  (FL89-20) . 

FL8&-21  (FL89-21), 

FL88-22  (FLB9-22i  ■ 

FL8&-23  {FLa8-23) . 

FL88-24  (PL89-24) . 

FL8&-25  (FL89-25) . 

FLB8-26  (FLB9-28) . 

FL88-27  (FLBe-27) . 

FL88-28  (PL89-28) . 

FLBa-29  (FL89-29) . 

FL88-30(FL88-30). 

FL88-31  (FL89-31). 

FLB8-32  (FL89-32) . 

FL88-33  (FL8e-33) . 

FLa8-34  (FL8»-34). 

FL88-35  (FL89-35i . 

FL8&-38  {FL89-^) . 

FL88-^7  (FL89-^ . 

FLB8-38  (FL8e-38) . 


Jan.  a  1988 
Jan.  6. 1988 

Jan.  a.  1988 

Jaa  a  1988 
Jan.  a  1988 
Jan.  a  1988 
Jan.  a  1988 

jan-aigdr 

Jan.  a  1980 
Jan.  a  1988 
[an.  a  1088 
an.  a  1988 
Jaa  a  1988 
aa  a  1088 

laa  a  1988 

aaai980 

laa  a  1988 

|aaai088 

laa  a  1988 
laa  a  1088 
laa  a  1980 
laa  a  1988 

laa  a  1988 
laa  a  1988 

laa  a  1088 
laa  a  1088 

Jaa  a  1088 
laa  a  1088 

laa  a  1980 
laa  a  1988 
aaai988 
aaa  1989 
aaa  1980 
aa  a  1000 
aa  a  1088 
laa  a  1980 
laa  a  1980 
laa  a  1080 
aa  a  1089 
aaa  1988 
aa  a  1980 
aa  a  1988 
aa  a  1988 
laa  a  1988 
aa  a  1988 
aaa  1088 
aa  a  1088 
Ian.  a  1988 
laa  a  1988 
laa  a  1989 
aa  a  1988 
aa  a  1080 
aa  a  1080 
aa  a  1988 
Ian.  a  1988 
aa  a  1988 
Ian.  a  1988 
laa  a  1988 
laa  a  1988 
an.  a  1988 
an.  a  1989 
aa  a  1988 
aa  a  1988 
aa  a  1989 
aa  a  1989 
aa  a  1988 
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PijM-«(Fij»<a^. 

FL8»-«2(FL8»-42). 
PLn-«3(FL»43). 
FLa8-H(FLa»-H). 


)«ii.a,iMa 


C«orgte: 

GAaS-1  (GAI»-1) Jan.  S.  1900 

GAaa-2  (GAW-2) ]ma.  6. 1MB 

GA«-3  (GAae-3) Ian. «,  1«M 

GA88-4  (CAM»-«) Jan.  6,  MM 

GABS-S  (GAiB-6) Jan.  t.  19a> 

GAM-e  (GAa»-«) fan. «,  IMS 

GA»-7  (GAM-7) )aa.  6,  IflW 

GAM-S  (GAaB-8) Jul  «.  IHi 

GAM-«  (GAIS-e) Jan.  •,  1988 

GA8»-10  (GAa»-10) Jan.  «.  1900 

GAa0-ll  (GAM-11) Jan.  «.  1900 

GAa»-12  (GAae-12) Jan.  8, 1900 

GAa0-13  (GAW-13) Jan.  0, 1900 

GA80-14  (CA89-14) Jan.  0. 1900 

GA80-M  (GA80-1S) Jan.  0, 1900 

GAB0-10  (GABS-MJ Jan.  0, 1900 

GAS0-17  (GAW-17) Jan.  0, 1900 

GA00-10  (GAW-IB) Jan.  0. 1900 

GAS0-19  (GA00-19) ._  Jan.  0, 1990 

GAaB-20  (GA80-2O) Jan.  0. 1900 

GA00-21  (GAa0-n) Jan.  0, 190B 

GAa0-22  (GAW-22) Jan.  0, 1909 

GAa0-23  (GAa0-23) Jan.  &  1900 

GA00-M  (GA80-24) Jan.  0, 1900 

GAa0-2S  (GAW-25) _ „.  Jan.  0. 1900 

GA00-20  (GA00-28) Jan.  0. 1900 

GAB0-27  (GABB-Z7) Jan.  «,  1900 

GAa0-20  (GA0e-28) Jan.  0. 1900 

GAa0-20  (GAa0-28) Jan.  a  1900 

GA00-30  (GA0»-aO) Jan.  8. 1900 

GA00-31  (GA8B-31) Jan.  0. 1900 

Guam: 
GU00-1  (GU00-1) Jan.  0.1900 

Hawaii: 
H180-1  (Hm-I) Jaa.  ^  1000 

Idaha 

ID00-1  (ID0B-1) Jaa  «.  1900 

ID0ft^  (1D0B^) JM.  H  1800 

ID00-3  (ID00-O1 Jan.  8k  1980 

ID8»-«  (1080-1) Jan.  0. 1000 

ID00-6  (ID0B-5) Jan.  4  M0i 

lUinoia: 

ILB0-1  (ILao-1) Jan.  6. 1000 

IL80-2  (ILa»^ Jan.  011000 

IL80-3  iUM-a) Jan.  0. 1000 

IL80-I  (0.80-1) Jan.  A.  1000 

Hao-S  (ILaO-5) Jan.  a  looe 

IL80-0  (IL0O-O) Jaa  a  1000 

IL80-7  (IL80-7) Jaa  0. 1000 

ILa8-8  (IL80-8) Jaa  0. 1080 

IL80-O  (ILBO^ Jaa  a  1900 

IL80-1O  (ILa»-10) Jaa  &  1000 

IL80-11  (IL8e-ll) Jaa  &  1080 

ILBO-U  (1Lae-12) Jaa  &  1000 

IL88-13  (ILae-13) Jaa  flL  1880 

ILB8-14  (1L80-14) Jaa  a  1000 

ILB0-U  (ILaO-lS) Jaa  a  1000 

IL80-10  (ILaO-lS) Jaa  a  1000 

IL88-17  (lLaO-17) Jaa  a  1080 

IL88-U  (IL80-18) Jaa  6, 1080 

IL80-1O  (IL80-10) Jaa  a  1080 

Indiana: 

IN80-1  (iN8e-l) Jaa  a  1000 

IN80-2  (1N80-X) Jaa  a  1900 

INa0-3  (0480-8) Jaa  a  1880 

INa8-«  (IN8»-4) Jaa  a  1980 

INa0-6  (IN80-6) Jaa  a 

INO0-0  (IN80-8) )aa  a : 


INSO-r  (IN8»-7) 

iN80-e  (n«o-8) 

IN88-0  (1N80-8) 
IN80-1O  (9100-1 
IN8d-ll  qNBO-11 
1N80-12  (IN00-12i 
INaO-lS  (IN00-13J 
IN88-14  (INae-14). 


1980 
1980 
1988 
1980 


1980 


IN88-1S  (IN80-1S) 

Iowa: 

IA80-1  (IAJO-1) . 

IA80-2  (IA8e-2) . 

IAn-3(IA8e-4). 

IA00-4(IA00-<). 

IA80-S  (IA80-6) . 

IA88-«  (IAO0-8) . 

lA8»-7(IA80-7). 

IA80-8  (1A80-8) . 

IA88-0  (lAM-O) — 

IA88-10(IA80-10). 

IA80-11  (IAae-11). 

IA88-12  (1AW-12) . 

IA88-13  (IA8e-13) . 
Kanaaa: 

KAaa-i  (KAa»-i) . 

KA88-2(KA80-2). 
ICAa0-9(KA8e-«}. 
KA8B-4(KA8»-I). 
KAa8-<  (lCAa»-6) . 
ICAa8-8(KA80-8). 
KA80-7(KAM-7)- 
1CA80-0(KAM-0J. 
KA80-e(KA8e-«). 
Kentucky: 
KS88-1  (KS80-1)- 

Ksa8-«  (Ksao-^.. 

ICS88-3  (1CS8»^)_ 

KS80-I  (Ksae-i) 
KS80-4  (Kaoe-s) 

KSa0-0  (1C80O-O) 
1(580-7  (KS0B-7) 
i(S80-8  (KS8O-0) 
KS80-O  (KSOO-O) 
ICS88-10  (KS80-10). 

Kses-ii  (KS0e-ii). 

KSS8-12  (KS8e-12). 
ICS68-13  (KS8e-13). 
KS60-14  (KS80-14)~ 
KS80-15(KS8e-15). 
ICS88-ie  (KS8B-1B). 
KS80-17  (1CS0O-17).. 
ICSa8-18  (K880-18). 

KSm-w  (icS8e-i9). 

ICS88-aO(lCS8»^20). 
KS88-21  (KS8B-21). 
ICS88-«  (i(S8B-22). 
KSa8-33  (lC880n23). 
iCS88-M  (1(880^24). 
KS8B-35  (K88B-2S). 
KSa8-aB  (K880-«). 
KS80-27  (K80e-27). 
KS80-28  (KS0fr-20). 
Louiaiana: 
LAaO-l  (LA80-1). 
LA80-«  (LA8e-2). 

LAao-a  (LAa»-3). 

LA80-4  (LA00-4). 
LA80-8  (LA80-«). 
LA80-0  (LA80-O).. 
LAOO-r  (LA00-7). 
Maine: 
ME00-1(MB80-1). 
ME00-Z(ME00-2). 
ME80-3(Kffia0-3). 


1000 


1900 
1900 
1000 
1900 
1900 


1900 
1000 


1000 

1000 
1900 
1900 
1000 
1990 


1000 
1900 


Jaa  a 
Jaa  a 
Jaaa 
Jaa  a 
Jaaa 
Jaa.  a 
Jaaa 
Jaaa 
Jaaa 

Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
|aaa 

)M.a 

Jaaa 
Jaaa 
Jaaa 
Jaaa 

Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 

l».a 

Jaaa 

!«••. 
Jaaa 
Jaaa 
Jaaa 

Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaa  a 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 

Jaaa 
Jaaa 
Jaaa 

.  Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
Jaaa 
__.„»_  Jaa  a  1900 


1000 


1900 

M 

Ifl 


1000 
1900 
1000 


1900 


1900 
1900 
MOO 


1900 
1000 
1000 

1900 
1900 
1900 


Jaaa 
Jaaa 
Jaaa 


1900 
1900 
1900 


Maryland 

MD0»-1  (MD0O-1) Jaa  a  1900 

MD88-2  (MDQO-2) Jaa  a  1900 

MD88~3  (MD0e-3) Jaa  a  1000 

MDe8-4  (lfl)0O-«) Jaa  a  1900 

MD88-«  (MDOe-S) Jaa  a  1900 

MD88-e  (MD80-e) j«i.  a  loao 

MD08-7  (MD89-7) Jaa  a  1900 

MD08-8  (MDaO-8) Jaa  a  1000 

Kfl)08-e  (MD0B-«) Jaa  a  lOOO 

MD08-1O  (MDOO-IOJ Jaa  a  1000 

MD00-11  (MD8»-11) Jaa  a  1900 

MD00-12  (M)0O-12) Jaa  a  1900 

MD00-13  (MD0O-U) Jaa  a  1000 

MD00-14  (MD0O-14) Jaa  a  1000 

M06»-15  (MD0»-15) Jaa  a  1990 

MDO8-10  (MDOe-ie) Jaa  a  1900 

MD88-17  (MD00-17) Jaa  a  1900 

MaMachuaetts: 

MA80-1  (MAa9-l) Jaa  a  1900 

MA80-2  (MA0O-2) Jaa  a  1900 

MA88-3  (MA8»-S) Jaa  a  1980 

Midrigan: 

M188-1  (Miae-1) Jaa  a  1980 

hOOB-a  (MI8e-2) Jan.  a  1980 

MI88-S  04180-3) Jaa  a  1980 

Ka0»-4  (M100-4) Jaa  a  lOOB 

Koao-s  (ihflae-6) jaa  a  1000 

MU0-0  (MI80-e) Jaa  a  1000 

MM0-7  (Miao-7) Jaa  a  lOOO 

MI88-0  {MI80-8] Jaa  a  1000 

Mlaa-O  (MIOO-O) jaa  a  1000 

M188-10  (MMO-IO) Jaa  a  1000 

M188-11  (MI80-11) Jaa  a  1900 

MI8»-12  (KOB0-12) Jaa  a  1900 

MI8»-13  (Mla0-13) Jaa  a  1900 

Mia0-14  (M180-l^ |aa  a  1088 

MI80-16  011188-15) Jaa  a  1980 

M1B8-M  (MI8B-18) JoL  a  1080 

MI80-17  04100-17) Jaa  a  UOO 

MinnaaoU: 

MN88-1  (MN80-1J Jaa  a  1000 

MN00-2  (XINOO-2) Jaa  a  1900 

MNOO-S  (MNOe-3] Jaa  a  1000 

MN88-4  (MNaO-4) Jaa  a  1900 

MN08-6  (MN8B-6) Jaa  a  1980 

MN80-0  (MNOB-e) Jaa  a  1900 

MN88-7  PrfNOB-T) Jaa  a  1909 

MN00-0  (MNOe-8) Jaa  a  1900 

MhM-9  (hOMB-«) Jaa  a  1990 

MN00-1O  (MNOO-10) Jml  a  IflOO 

MN88-11  (MN0O-11J Jaa  a  1990 

MN80-12  (MNaO-12) Jaa  a  1000 

MN80-13  (MNOO-13) Jaa  a  1000 

MN08-14  (MN89-14) Jaa  a  1900 

MN80-15  (MN89-15) Jaa  a  1900 

Missiasippi: 

MS88-I  (MSaO-1) Jaa  a  1900 

MS80-2  (M80O-2) Jaa  a  1900 

K^os-s  (Msoe-a) jaa  a  i9oe 

MS80-4  (MSOO^) Jaa  a  1900 

MS80-S  (MSaO-5) Jaa  a  1900 

MSa8-0  (MSae-o| jaaaiooo 

MS08-7  (MS8ft-7) Jaa  a  1900 

MS88-8  (MS89-8) Jaa  a  1900 

MS8»-0  (MSae-fl) Jaa  a  1900 

MS88-10  (MS0e-1(4 Jaa  a  1900 

MS0»-11  (MSOO-n) -.>  Jaa  a  1909 

MS80-12  (MS0e-12) Jaa  a  1900 

M9O0-13  (M90O-13) Jaa  a  1900 

MS88-14  (MSOB-14) Jaa  a  1900 

MS80-U  (MSae-lS) jaa  a  1080 

MSas-ie  pi4S8e-i0) jaa  a  looo 

MS00-17  (MS8e-17) Jaa  a  1000 

MS8&-18  (M880-iq Jaa  a  1980 
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MSO0-IO  (MSOO-IO) Jaa  a  1990  North  Carolina:  OIC80-S  (OKa9-«) 

MS88-20  (MSaB-20) Jaa  t,  1980  NC88-1  (NCOO-l) Jaa  a  1908  (M(88-0  (OKa»-6) 

MSe8-21  (MS8e-21) Jaa  a  1900  NC8S-2  (NC8e-2) Jaa  a  1900  OiCB8-7  (OK80-7) 

MS88-22  [MS0O-22) Jaa  a  1980  NC8»-3  (NCOO-3) Jaa  a  1900  OK88-0  (OKOO-O) 

MS88-23  (MSOO-23) Jaa  a  1980  NCSfr-4  (NC80-4) Jaa  a  1080  OK80-O  (OKBO-^ 

MSO0-24  (MSfl»-e4) Jaa  a  1909  NC90-&  (NCO»-«) Jaa  a  1900  OKBB-IO  (OK8»-10)  - 

Miaaoorfc  NC88-6  (NCOO-0) Jaa  a  1900  OK88-11  (OKaO-l)-_ 

MO0O-1  (MOoe-l) Jaa  a  1000  NC08-7  (NC80-7) Jaa  a  1980  OKm-12  (OKaO-12)  _ 

M088-2  (M080-2) Jaa  a  1980  NC88-B  (NC80-8) Jaa  a  1900  OKBO-IS  (OK80-13) - 

MO08-3  (MOee-3) Jaaaiooo  NC88-e  (NCOO-O) Jaaaiooo  OK88-14(OiC8»-14)- 

MO80-«  P4O0O-4) Jaa  a  1900  NC00-1O  (NCOO-IO) Jaa  a  1980  OK88-U  (OiCafr-15)- 

MO80-«  (UO80-«) Jaa  a  1000  NCB8-U  (NCSO-ll) Jaa  a  1980  OIC88-10  (OKSO-l^  _ 

MOO0-«  (MO0O-O) Jaa  a  1900  NCB»-U  (NCOO-12) Jaa  a  1900  OiCB0-17  (OKOO-IT)- 

MO0fr-7  P4OO0-7) Jaa  a  1900  NCB0-13  (NCOe-13) Jan.  a  1900  OK88-18  fOKOO-lS)  - 

M088-8  (M08»^ Jaa  a  1000  NGBO-14  (NCaO-14) Jaa  a  1900  OK80-1O  (OKOO-IO)  _ 

MO00-O  (MO0»-e) Jaa  a  1000  NC80-15  (NCa»-15) Jaa  a  1980  CNC8»-20  {OHM-TO)^ 

MO88-10  (MCWe-lO) Jaa  a  1980  NCB0-10  (NCao-lB) Jaa  a  1900  Oicsaa 

MO0»-11  (MOOO-11) Jaa  a  1000  NC80-17  (NCOO-17) Jaa  a  1000  0880-1  (OROO-l) 

Montana:  NC80-10  (NCBO-IS) Jaa  a  1080  0R8»-Z  (C»a»-2) 

MTB8-1  (MTB»-1) Jaa  a  1980  NC80-1O  (NC80-10) Jaa  a  1980  ORBOra  |OR0e-3) 

MTBO-l  (Mno-2) Jaa  a  1900  NC80-2O  (NCBO-ZO) Jaa  a  1980  Pennaylvania: 

MTB0-4  (MTBO-aj )n.  a  MOO  NC80-21  (NCOB-Zl) Jaa  a  1900  PA80-1  (PA80-1) 

Nebraaka:  NC88-22  (NC80-22) Jaa  a  1988  PA80-2  PABO-Z) 

NEa»-l  (NEae-1) JaaaUOO  NCBO-ZS  (NCBO-23) Jaa  a  1980  PA88-S  (PAaO-3) 

NE80-2  (NBBO-2} Jaa  a  1080  NC88-24  (NCBO-M) Jaa  a  1980  PAB8-4  (PAa»-4) 

NBM-9  (NB80-3) Jaa  a  1080  NC88-2S  (NCB0-2S) Jaa  a  1980  PAOB-B  (PABO-«) 

NE88-4  (NE80-I) Jaa  a  1000  NCB0-28  (NC8e-28) Jaa  a  1989  PA804  (PAaO-6) 

NE88-6  (NBB»-«) Jaa  a  1980  NCB«TCM»-271 Jaa  a  1980  PA80-7  |PAaO-7) 

NE88-0  (NEBO-0) Jaa  a  1988  NCB8-28  (NCB0-28) Jaa  a  1988  PA88-B  (PABO-B) 

NB80-7  (NB0O-7) ^aMOO  NC80-29  (NCBO-29) Jaa  a  1980  PABO-O (PABO-O) 

NE0O-B  (NEa»-B) iaaaMBO  NCOO-W  (NOO-aO) JaaaiOOO  PAB»-10  (PABO-IO)  _ 

l«a»-0 (NBOO-0) JuiaMOO  NCBO-ai  (NCBB-M) JaaaUBO  RA00-niPA0e-ll)_ 

NBO0-1O  (NE80-10) Jaa  a  1080  North  Dakota:  PA80-12  (PAao-12)  _ 

Iffi8»-ll  ri«a»-ll) IML  a  MBO  NDOO-I  (NDB0-1J jaa  a  IOBO  PA8B-13  |PAaO-13)  _ 

Nevada-  ND08-2  (ND0O-2) ^  Jaaa  MBO  PA8IM4  q>A80-14) — 

IW88-1  (NVao-1) JaaaiOBS  ND8M  (ND80-S) Jaaai080  PAa»-15  JPABO-IS)  _ 

sy/m^tKvm-tt Waiooo  ndo»-4  (ndoo-i) jaaaiooo  PAoa-ia  p>ABo-m  _ 

NV00-»(NV0W) iaiLaifloo  °***°=  PAaa.i7ff»Aao-i7)_ 

NV00-4  (NV80-4) lu^  a  1000  OHOO-l  (OHOO-1) Jaa  a  1000  PAB8-18  (PABO-IB)  _ 

NV88^  ff*V0»-6 I^  a  1880  °"»^  (OH80-2) Jaa  a  1900  PA8B-10  (PAOO-IO)  _ 

New  Hampahira:  OHBW  (OH80-3) Jaa  a  1080  PAflO-M  (PAOO-aO)  _ 

NH004  (NHBO-l) Jaaaiooo  OHOa-l  (OHBO-I) Jaa  a  1088  PAOB-ajPAaO-a)  _ 

NHB0-2  hSbmI 1^  &  im  OH88-5  (OH80-6) Jaa  a  1080  PAOB-^  P»AaO-22)_ 

5«8«(NHB«!ziz:C:aia8o  SS:;!SSSJ!iiii:E:i2!  EJS^SISS!- 

NwtiWlB0.ll laa  a  1980  °""*-«  (OH»-fl) 1««-  «•  1«»  «»-»  (»»-l) 

N|»-i  U^^i) 1!^  2"  ;2o  OH88-10  (OHflO-10) Jaa  a  1080  PR80-2  (PRaO-2) 

NWa^  Sbm  ZZZI""  E:  J  !mS  0"«»-"  IOHBO-ID Jaa  a  1080  PIMM  (PRaO-3) 

NmH  nKI! ~  K:  a  1MB  OH88-12  (OHae-12) Jaa  a  1000  Rhode  laland 

nK  mK  ta^  t  IBM  OH88-13  (OHaO-13) Jan.  a  1900  RlOB-l  (WaO-l) 

nK  N^Ia  C  a  laao  OH8JW4  (OH8ft-14). Jaa  a  1980  South  CartOiBa: 

N«.  M«  rn^^ J«i.  a  1980  OHB8-15  (OH80-15) Jaa  a  1980  SCOB-l  (SC80-1) 

NMaTl^NMaO-ll  laafLiam  OHa8-16(OH89-16) JaaaiOOO  8C«W  (8080-2) 

NM»l2  Nm2I5 S:  J  1M  0»*»*-"  (OH80-17) Jaa  a  1980  SC8B-3  (SC80-3) 

NmS2  NmS^  ZZT"    «  i  !!S  Otm-U  (OH80-18) Jaa  a  1080  8Ca0-«  (SCBO-I) 

N-w^^  11MM»^) jaa  a  1980  OH88-10  (OH89-19) Jaa  a  1980  SC80-4  (SC8fr.«)_ 

NY»7rNYaB-ll b»..  a.  1QM  °™®^  IOH89-20) Jaa  a  1980  SC8M  (SC80-6)  _ 

NYbLI  KySJ^ K"  ^  ?S  °""®-"  IOH89-21) JML  a  1800  808^-7  (SCaO-7)_ 

Mv2^  Imv2;I .  OH88-22  (OH80-22) Jan.  a  1080  SC88-8  (SCB0-8)_ 

MvoT!  JSvao"^! .       *•  ^"*  OH8ft-23  (OH89-23) Jan.  a  1980  SCBB-S  (SCOO-O)  — 

Zl^^  Imv        ! '""■  *■  ^'^  OH88-24  (OH89-24) Jaa  a  1900  SC80-1O  (9COO-10). 

«3  k!3        ! '"*■  "•  ^**  OH88-25  (OH8&-25) Jan.  a  1980  SCO8-II  (SCB0-11)_ 

NYSft.*  (NY8&-a) Jan.  a  1980  OH88-2e  (OH89-28) Jaa  a  1989  SC88-12  (SCBO-U). 

NY8ft-7  (NfY8e-7) Jaa  a  1989  OH88-27  (OH8»-27) Jan.  a  1988  SC8B-13  (9C80-13)~ 

NYe8-8  (NYa&-8) Jaa  a  1980  OH88-28  |OH8»-Z8) Jaa  a  1980  SC88-14  (SC89-14)- 

NV88-9  (NY80-fl) Jaa  a  1980  OH88-29  (OH8»-29) Jaa  a  1900  SC88-15  (SC80-15).. 

NY88-10  (NY80-10) Jaa  a  1989  OH88-31  (OH89-31) Jaa  a  1980  SC88-16  (SC89-16).. 

NY88-11  (NY80-11) Jan.  a  1080  OH88-32  (OH89-32) Jan.  a  1988  SC88-17  (SC89-17)_. 

NY86-12  (NY8e-12) Jan.  a  1980  OH8&-33  (OH8»-33) Jan.  a  1989  SC88-18  (8080-18)- 

NY88-13  (NYae-13) Jaa  a  1088  Oklahoma:  8088-19(8080-19)- 

NY88-14  {NYae-14) Jan.  a  1988  OK88-1  (OK80-1) Jan.  a  1980  8088-20  (8080-20)- 

NY88-15  (NY8e-15) Jan.  a  1980  OKS8-2  (OK89-2) Jan.  a  1989  8088-21  (8080-21)- 

NY88-17  (NY80-17) Jan.  a  1989  OK88-3  (OK89-3) Jaa  a  1980  8outh  Dakota: 

NY88-18  (NY80-18) Jan.  a  1980  OK88-4  (OK89-4) Jaa  a  1980  SD8B-1  (8D8&-1) 
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,  Jaaa  1080 

,  Jaa  a  1080 

.  Jaa  a  1980 

.  Jaa  a  1988 

,  Jaa  a  1080 

.  Jaa  a  1088 

.  Jaaa  1009 

.  Jaa  a  1080 

,  Jaaa  1080 

Jaaa  1080 

Jaa  a  1080 

Jaaa  1080 

Jaaa  1800 

Jaaa  1880 

Jaa  a  1080 

Jaaaiooo 

.  Jaaaiooo 

Jaaaiooo 

.  Jaaaiooo 

.  Jaa  a  1980 

.  Jaa  a  1980 

.  Jaa  a  1080 

.  Jaa  a  1080 

.  Jaa  a  1080 

.  JaaatOBO 

.  Jaaaiooo 

.  Jaaaiooo 

,  JaaaMOO 

,  JaaaMOO 

JaaaMOO 

Jaaaiooo 

JaaaMOO 

Jaaaiooo 

Jaaaiooo 

JaaaMOO 

JaaaMBO 

Jaaaiooo 

jaaaioeo 
JaaaMOO 
Jaaaiooo 
Jaa  a  1980 
JaaaiOBS 
Jaa  a  1088 

jaaaioae 

JaaaiOBB 
JaaaMBS 

JaaaiOBS 

Jaaaiooo 
Jaaa  1080 
Jaaaiooo 
Jaaaiooo 
Jaa  a  1000 
Jaaa  1900 
Jaa  a  1000 
Jaa  a  1980 
Jaa  a  1980 
Jaaa  1988 
Jaaa  1988 
Jaaa  1980 
Jaaa  1980 
Jaaa  1980 
Jaaa  1080 
Jaa  a  1080 
Jaaa  1080 
jaa  a  1080 
Jaaa  1980 
Jaa  a  1989 

Jaaaioeo 

Jaa  a  1989 
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S086-2  (SDa»-2). 
SOeS-3  IS08B-4). 
SD86-4  (SOe0-«). 
TinnesM«: 

TN88-1  (TNa0-1) 

TN88-2(TNaB-2). 
TNa9-<3  (ITMe-a). 
TN8S-4  (TN8B-«). 
lT4a8-«(TN8e-5). 
TN88-6(TNa0-e). 
TN8e-7(ThW-7). 
TN88-a(TN8e-8). 

TN88-0(TN»4)- 
TN88-10(TN8B-10). 

TNas-ii  (TNae-ii). 

TN(»-12  (TNae-12). 
TN88-13  (TNa9-13). 
TN88-14(TNae-14). 
TN«8-15{TN8»-15). 
TN8»-ie(TNa»-16). 
TtxaK 

Txas-i  (Txao-i) 

TX8S-2  (TX80-2) 

Txas-a  (Txa0-4) 

TX8S^(TX8»^) 
TXaS-B  (TXa0-5) 

Txa«-7  (Txa»-7) 
Txas-a  rnca0-s) 

TX8S-9  (TXa»-«) 
TXa»-10  (TXW-IO) 

Txas-ii  (Txae-11 

TX88-12  (TXai»-12) 
TXW-13  (TXW-13) 

Txaa-u  (TXw-14) 

Txas-is  (Txa»-i5) 

TXM-16  (Txa»-ie) 

TXa8-17  (TXaB-17) 

Txas-is  (Txa»-i8) 

TX8S-19  (TXaB-19) 

TX88-20  (TXaB-20) 

7X86-21  (TXae-21| 

7X88-22  (TXae-22) 

7X88-23(7X80-23) 

7X88-24(7X80-24) 

7X88-25(7X80-25) 

7X88-28  (7X80-28) 

7X88-27  (7X80-27) 

7X88-28(7X80-28) 

7X88-28(7X80-29) 

7X88-30(7X80-30) 

7X88-31  (7X80-31 ) 

7X88-32  (7X80-32) 

7X88-33(7X80-33) 

7X88-34  (7X80-34) 

7X88-35(7X80-35) 

7X88-38  (7X80-36) 

7X88-37  (7X80-37) 

7X88-38  (7X80-38) 

7X88-30  (7X80-39) 

7X86-10  (7X80-40) 

7X88-41  (7X80-41) 

7X88-42(7X80-42) 

7X88-43  (7X80-43) 

7X88-44(7X80-44) 

7X86-45(7X80-45) 

7X86-48  (7X80-46) 

7X88-17  (7X80-47) 

7X88-48  (7X80-48) 

7X88-40  (7X80-40) 

Uuk 
U780-1  (U780-1). 
UTB8-2(U7a0-2). 
U7a8-3(U780-3). 

Vermont: 
V78»-1(V780-1). 


Jan.  8. 
Jan.  8. 
Jan.  6. 

Ian.  6. 
Jan.  6. 
Ian.  6, 
Ian.  6, 
jaaS. 
Ian.  6. 
Ian.  6. 
Ian.  8, 
Ian.  6, 
Ian.  8. 
Ian.  6, 
Ian.  6. 
|an.6, 
Ian.  6, 
Ian.  8, 
Ian.  6, 

laaS. 

Ian.  6, 

Jan.  8, 

Ian.  8, 

Ian.  8, 

Ian.  6, 

Ian.  6. 

Ian.  6, 

Ian.  6, 

Ian.  a 

Ian.  6, 

Ian.  6. 

Ian.  6. 

Ian.  8. 

Ian.  6, 

Ian.  8, 

Ian.  8. 

Ian.  6, 

Ian.  8. 

Ian.  8, 

Ian.  8, 

jaa  8, 

Ian.  a, 

|an.  6. 

Jan.  6, 

Ian.  8, 

lsn.8, 

jaa  8, 

Ian.  8, 

Ian.  6, 

Jan.  6, 

Ian.  8, 

|an.  6, 

Ian.  8. 

jaa  6. 

Ian.  8. 

|an.  8. 

Jan.  6, 

,  Jan.  8. 

,  Jan.  6. 

.  |an.  8, 

.  Jan.  8. 

.  Jan.  6, 

.  Ian.  6, 

.  Jan.  6. 

.  Jan.  6. 

.  Ian.  6, 

.  Ian.  8. 

Ian.  8, 
Ian.  8, 
Ian.  8k 


1080 

.980 
1980 


980 
.900 
980 
.980 
1969 
980 
989 
980 
1980 
.980 
960 
980 
1980 
980 
980 
.988 


1989 
1989 
1980 
1980 
989 
988 
.988 
1988 
1980 
1980 
1980 
1980 


1980 
1980 
989 
988 
988 
980 
988 
988 
988 
1988 
1980 
1980 
1980 
969 
1980 
989 
1960 
1960 
969 
988 
1968 
968 
968 
968 
989 
988 
988 
069 
.988 

1980 

1988 

1988 
1988 


V788-2(V788-2). 
Virginia: 
VA88-1  (VA88-1) 
VA88-2  (VA80-2) 
VA8&-3  (VAaO-3).. 
VA88-4  (VA80-().. 
VA88-S(VA80-5).. 
VA88-6  (VA80-6) 
VAa8-7  (VA80-7) 
VAa8-8(VA80-8).- 
VA88-0  (VA80-0) 
VA88-10(VA80-10).. 
VA88-11  (VA80-11).. 
VA88-12(VAa0-12).. 
VA88-13  (VA80-13) 
VA88-14(VA80-14). 
VA88-15(VA80-1S). 
VA8ft-18(VA80-16). 
VA88-17(VA80-17). 
VA8&-18  (VA80-18). 
VA88-19(VA80-19).. 

VAa»-20  (VAao-zo). 

VA88-21  (VA80-21).. 

VA88-22(VA8e-22)„ 

VA88-23(VA80-23).. 

VA88-24  (VA80-24)» 
Virgin  lalanda: 

VI88-1  (V180-1). 

VI88-2  (VI80-2)... 
Washington: 

WA88-1  (WASO-l) . 

WA88-2  (WAa0-2) . 

WAa8-9  {WA80-3) . 

WA86-4  (WA80-4) . 

WA88-8  (WA80-6) . 

WA88-8(WA80-8). 

WA86-7  (WA80-71 


|an.  6, 1960 


WA88-8  (WA80-8) . 
WA88-0  (WA8O-0) . 

West  Virginia: 
WV88-1  (WV80-1)„ 
WVa8-2  (WV80-2).. 
WV88-3  (WV8e-3)- 

Wisconsin: 
WI88-1  (WI80-1) 
WI88-2(WI80-2). 
WI88-3(Wl80-3).„ 
WI88-4(WI80-4).._ 
WI8»-6(WI80-6)... 
WI88-8(Wl80-8)..« 
WI88-7(Wl80-7)»> 
WI88-8(WI80-8).... 
Wl88-e(WI80-e).... 

WI88-10  (W180-10) 

WI88-11  (WI80-11) 

WI88-12  (W180-12) 

WI88-13  (W180-13) 

WI88-14  (WI80-14) 

W18fr-15  fW180-15) 

W188-16  (WI80-16) 

Wyoming: 

WY88-1  (WY80-1) 

WY88-2  (WY80^) 


Ian.  8, 
an.  6, 
[an.  6, 
[an.  8, 
an.  8, 
an.  6. 
Ian.  6, 
Ian.  8, 
Ian.  8, 
an.  6, 
an.  8, 
aa  8. 
an.  8, 
an.  8, 
an.  8, 
an.  6. 
Ian.  8, 
Ian.  8, 
'aa  8, 
an.  8, 
an.  8, 
an.  8, 
an.  8, 
an.  6. 

Ian.  8, 
Ian.  6, 

Ian.  8, 
laa  8, 
an.  8, 
Ian.  8, 
an.  6, 
an.  8, 
an.  6, 
an.  8. 
an.  6, 

Ian.  8. 
an.  6, 

an.  6. 

an.  6, 
an.  8, 
an.  8, 
an.  8, 
Ian.  8, 
an.  8, 
an.  6, 
an.  8. 
an.  8. 
Ian.  8. 
an.  6. 
an.  6. 
an.  8, 
an.  8, 
an.  6, 
an.  6, 

an.  6, 
Ian.  6. 


089 
980 
989 
980 
960 
989 
960 
960 
900 
900 
980 
989 
980 
980 
960 
900 
080 


909 

960 
960 
980 
980 

960 
989 

960 
980 
989 
980 
989 
986 
968 
969 
968 

960 
960 
960 

969 
960 
989 
989 
988 
968 
980 
989 
,oBB 
968 
989 
968 
989 
969 

MW 

989 

90O 
980 


Ian.  8. 1080 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts."  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202)  78^- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State{s)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  3rd  day  of 
lanuary  1060. 
Robert  V.  Setan. 
Acting  Director,  Division  of  Wage 
Detenninations. 
(FR  Doc  80-274  FUed  1-6-89: 8:45  am] 

HUJNQ  COM  4S1«-«7-« 


Administration 

Tr>d>  Aidluotwxnt  AoolBtano  for 
WoffcorS)  SupplMiMntal  Operation 
Instructions  for  Implsmsnting  ttis  1988 
Amsndmsnts  to  Trads  Adjustmsnt       . 
Asslstancs  for  Worfcors  Program; 
Corrsctlon 

Change  1  to  GAL  7-88  and  Change  1 
to  TEIN  6-88  were  pubhshed  in  the 
Federal  Register  on  December  21, 1988. 
at  53  FR  51522.  The  dates  on  both 
Changes  were  omitted  in  the 
publication,  and  that  omission  is 
corrected  with  this  notice.  The  date  for 
both  Changes  1  is  December  9, 1988. 

Dated:  December  30, 1968. 
Roberts  T.  looes. 
Assistant  Secretary  of  Labor. 
[FR  Doc.  89-257  Filed  1-5-89;  8:45  am| 
MXMQ  coot  4«1»-«»4I 


NATIONAL  ECONOMIC  COMMISSION 
Masting 

AQINCV:  National  Economic 

Commission. 

action:  Notice  of  Commission  meetings. 


;  The  National  Economic 
Commission  ("the  Commission")  will 
hold  meetings  on  January  17, 18, 19,  31, 
and  February  1  and  2, 1989.  The 
commission  was  established  by  section 


'iA. 


MA 


2101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L  100- 
203,  enacted  December  22. 1987. 
DATE,  TNM  AND  PLACE:  January  17. 1989: 
9:00  a.m.— 2:30  p.m.;  January  18, 1980: 
9:00  a.m.— 5:30  p.m.;  January  19, 1989: 
9:00-4:00  pjn.;  January  31. 1989:  IIKW 
a.m.-5:30  pjn.;  February  1, 1989: 9«) 
8.m.-5:30  p.m.;  and  February  2, 1980: 9«) 
a.m.  to  4:30  p.m.  All  meetings  will  be 
held  in  Room  562,  Dirksen  Senate  Office 
Building,  Washington,  DC. 

Agenda:  The  agenda  for  these 
meetings  will  be  announced  as  soon  as 
practicable  before  the  meetings. 

Closed  Meeting:  These  meetings  will 
be  closed  in  order  to  avoid  disclosure  of 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  the  implementation  of  the 
Commission's  mandate  within  section 
552b(c)(9).  United  States  Code. 
FOR  AOOmONAL  INFORMATION: 
Contact  Jim  Hildreth  at  703/425-8986, 
National  Economic  Commission,  734 
Jackson  Place  NW.,  Washington,  DC 
20503. 

SUPPLEMENTARY  INFORMATION:  See 
Federal  Register,  volume  53,  No.  80, 
Tuesday,  April  28, 1988,  page  14871. 
Draw  Lewis. 
Co-Chairman. 
Robert  S.  Strauss, 
Co-Chairman. 
(FR  Doc.  80-338  Filed  1-5-89:  8:45  am] 

BtUMaCOOC  (S30-4S-H 


NATIONAL  SCIENCE  FOUNDATION 

DOE  NSF  Nudsar  Sdsncs  Advisory 
>  Commtttss;  Masting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  DOE/NSF  Nuclear  Science 
Advisory  Committee. 

Date  and  Time:  January  27-28. 1989. 

Place:  National  Science  Foundation, 
Room  54a  1800  "G"  St.  NW.. 
Washington,  DC. 

Type  of  Meeting:  Open. 

Contact  Person:  Karl  A.  Erb,  Program 
Director  for  Nuclear  Physics,  National 
Science  Foundation.  Washington,  DC 
2055a  (202)  357-7993. 

Minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  Meeting:  To  advise  the 
National  Science  Foundation  and  the 
Department  of  Energy  on  scientific 
priorities  within  the  field  of  basic 
nuclear  science  research. 

Agenda: 

Friday.  )an  2 

9:00-12:30 
— NSF  Budgets  and  Programs 
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— DOE  Budgets  and  Programs 
—NSF  and  DOE  Responses  to  NSAC 

Theory  Report 
—Report  on  HEPAP  Planning  Meeting 
—Report  on  KAON  Subcommittee 
2:OO-6K)0  pjn. 

— ^Report  from  Instrumentation 

Subcommittee 
— New  lx)ng  Range  Planning 

Preparations 

Saturday,  |an  28 

8:30-3:30 

— Discussion  of  Long  Range  Planning 
— Presentation  and  Discussion  of 

Major  Instrumentation  Proposals 
— Women  and  Minorities  in  Nuclear 

Science 
— Other  Business 
3:30 

— Adjourn 
M.  Rebecca  Winkler, 

Cowwittee  Management  Officer. 
January  3, 1989. 

(FR  Doc  88-198  Filed  1-5-80;  8:45  am) 
MLUNQCOOC  75Sft-ei-« 


Committss  on  Equal  Opportunltss  in 
Sdsncs  and  Englnsering;  Meeting 

Name:  Committee  on  Equal 
Opportunities  in  Science  and 
Engineering. 

Place:  National  Science  Foundation. 
1800  G  Street  NW^  Washington,  DC 
20550. 

Dates:  January  25,  26.  27, 1989. 

Times/Rooms: 
January  25:  Subcommittee  on  Women 

9K)0  a.m.-12:00  p.in..  Room  540 
January  22:  Full  Committee  Meeting  1:30 

pjn.-420  p.m..  Room  540 
January  28:  Full  Committee  Meeting  9:00 

a.m.-12.-00  pjo..  Room  540 
January  28:  Subcommitte  on  the 

Disabled  1:30  p.m.-4:30  p.m..  Room  540 
January  27:  Subcommittee  on  Minorities 

9:00  a.m.-12.-00  p.m..  Room  540 

Type  of  Meeting:  Open. 

Contact-  Mary  M.  Kohlerman. 
Executive  Secretary  of  the  CEOSE, 
National  Science  Foundation,  Room  635. 
Telephone  Number  202-357-7066. 

Purpose  of  Meeting:  To  provide 
advice  to  the  Foundation  on  policies  and 
activities  to  encourage  full  participation 
of  groups  currently  underrepresented  in 
scientific,  engineering,  profesisonal  and 
technical  fields. 

Summary  Minute:  May  be  obtained 
from  the  Executive  Secretary  at  the 
above  address. 

Agenda::  To  review  progress  by  the 
subcommittees,  become  familiar  with 
successful  intervention  programs,  and  to 


meet  with  the  director  and  other  NSF 

staff. 

January  3, 1989. 

M.  Rabwca  Wiirfdor. 

Committee  Management  Officer. 

(FR  Doc.  80-199  Filed  l-S-aS;  8:45  amj 

aiUJNO  coot  7St»-6»-M 


NUCLEAR  REGULATORY     ^ 
COMMISSION  I 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
January  12-14. 1989,  in  Room  P-114.  7920 
Norfolk  Avenue,  Bethesda,  MD.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  December  1, 1988. 

Thursday.  January  12. 198S/ 

8:30  a.m.-8:45  a.m.:  Comments  by 
ACRS  Chairman  (Open}— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest 

8:45  ajn.-10:45  a.m.:  Standard  Design 
Certification  and  combined  Licenses  for 
Nuclear  Power  Plants  (Open! — Review 
and  report  on  proposed  10  CFR  Part  52 
regarding  Early  Site  Permits,  Standard 
Design  Certifications,  and  Combined 
Licenses  for  Nuclear  Power  Plants. 

IIM  ojn.-lZW  Noon:  NRC 
Quantitative  Safety  Goals  (Open) — 
Discuss  Proposed  ACRS  report  to  NRC 
regarding  the  proposed  implementation 
plan  for  the  NRC  Quantitative  Safety 
Goals. 

l.-OO  pMu-ZW p.mj  Meeting  with  NRC 
Commissioner  James  R.  Curtiss 
(Open) — Discuss  matters  of  interest 
regarding  NRC/ACRS  activities. 

2:15  p.m.-4:15  p.m.:  Generic  Issue  43. 
Air  Systems  Reliability  (Open) — Review 
and  report  on  proposed  resolution  of 
Generic  Issue  43,  Air  Systems 
ReliabiUty. 

4:15  p.m.-S:15  p.mj  Preparation  of 
ACRS  report  to  NRC  (Open)— Discuss 
proposed  ACRS  report  to  NRC  regarding 
proposed  NRC  Code  Scaling  Application 
and  Uncertainty  Evaluation 
Methodology  for  appUcation  to  ECCS 
evaluation. 

515 p.m.-5.-45 p.m.:  Future  ACRS 
Activities  (Open) — Discuss  anticipated 
subcommittee  activities  and  items 
proposed  for  consideration  by  the  full 
Committee. 

5:45  p.m.-6.iX) p.m.:  Nuclear  Safety 
Research  Program  (Open) — Discuss 
scope  and  nature  of  ACRS  annual  report 
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to  CongreM  pn  th«  NRC  ReMaxch  , 
Progrun. 

&00 p.m.~4t30  p.m.:  Appointment  of    . 
ACBS  J^emben  [Oj>a»^o9eii}-' 
Diacuss  qualincations  of  candidates 
proposed  for  consideration  as  ACRS 
members  and  areas  of  expertise  needed 
to  conduct  Committee  business. 

Portions  of  this  session  will  be  closed 
to  discuss  information  die  release  of 
which  would  represent  a  clearly 
unwarranted  invasion  oi  personal 
privacy. 

Friday,  lamiary  IS,  ItM 

atao  aw.-MO  a.mj  Fitness  for  Duty 
(Open)— Briefing  by  NRC  staff  regarding 
status  of  proposed  fltness  for  duty  rule. 

8:30  a.in.-lZiX)  Noon:  Containment 
Systems  (Open) — Review  and  comment 
regarding  proposed  BWR  Mark  I 
containment  performance  and 
improvements. 

l.iX)  p.m.-2KX)  pjn.:  Accident 
Management  (Open) — Briefing  by  NRC 
sta£f  regarding  proposed  generic  letter 
on  accident  management 

2:00  pjn.-3.in  p.m.:  NRC  Quantitative 
Safety  Coals  (Open) — Discuss  proposed 
ACRS  report  to  NRC  regarding  the  NRC 
staff  proposed  implementation  plan  for 
the  NRC  qtiantitative  safety  goals. 

3-15  p.m.-S.iJO  pm.:  Preparation  of 
ACRS  Reports  to  NRC  (Open>— Diacuss 
proposed  reports  to  NRC  regarding  the 
preappiicatian  review  and  approval  for 
the  Sodium  Advanced  Fast  Reactor. 
Standard  Design  Certificatioo  and 
Combined  Licenses  for  Nuclear  Power 
Plants,  and  Emergency  Core  Cooling 
Systems  CSAU  methodolgy. 

Saturday,  lamiary  14.  ItM 

ftJO  ajn.-12iX>  Noon:  Preparation  of 
ACRS  Reports  to  NRC  (Open)— Discuss 
pfx>po«ed  reports  to  NRC  regarding 
items  considered  during  this  meeting. 

IM  pjn.  -2:30  p.mj  A  CRS 
Subcommittee  Activities  (Open/    - 
Closed}— Hear  and  discuss  status  of 
assigned  ACRS  subcommittees 
regwding  safety-related  Issues, 
induding  nuclear  power  plant  valve 
testing  and  reliability,  safeguards  and 
security  at  nodaar  power  plants,  and 
r«gioiial  propams  (Regioo  IVl. 

Portioas  of  this  session  will  be  doted 
as  required  to  discuss  physical  security 
Information  applicable  to  the  matters 
being  considered  and  information 
provided  in  confidence  by  a  foreign 
source. 

2:30  pjtt.-3M>  p.m.:  Misoellaaeout 
(Open)— Complete  discussion  of  items 
considered  during  this  meeting. 

Procedures  for  the  conduct  of  and 
partldpation  in  ACRS  meetings  were 
published  in  the  Federal  RaflMar  on 
October  27. 19M  (S3  FR  43487).  In 


accordance  with  these  pr<x)edarei»  oral 
or  written  statements  may  be  presented 
by  members  of  the  public  recordings  . 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Stafi. . 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley.  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  r8ault4n  major 
Inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this  -    :  -; 
meeting  as  noted  above  to  discuss 
informatioa  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.8.C 
552b(cH6)).  to  discuss  physical  security 
information  applicable  to  the  matters 
being  considered  (5  U.S.C  S52b(cH3)) 
and  information  provided  in  confidence 
by  a  foreign  source  (5  U.S.C  5S2b(cH4)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled.  Sie 
Chairman's  ruling  on  requests  for  die 
opportunity  to  present  oral  statements 
and  the  time  allowed  can  be  obtained 
by  a  prepaid  telephone  call  to  the  ACRS 
Executive  Director.  Mr.  Rasrmond  F. 
Fraley  (telephone  301/402-6040). 
between  8:15  ajn.  and  8:00  pjn. 

Date:  December  30, 1988. 
lofaiCHoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doo.  a»-««0  Filed  l<«-a0;  8:45  am) 


(DodntNaSe-StS] 

Pow8f  Stallon;  Imimmws  oI  Final 
fWrTtof  8  P8Ci>ion 

Notice  is  hereby  given  fliat  die 
Director.  Office  of  Nudear  Reactor 
Regulation,  has  issued  a  Final  Decision 


concerning  a  request  filed  pursuant  to  10 
CFR  2.206  by  Massachusetts  Governor 
Michael  S.  Dukakis  and  Attorney 
General  James  M.  Shannon  that 
requested  that  the  Director  of  the  Office 
of  Nudear  Reader  Regulation  (ISIRR) 
institute  a  proceeding  to  modify, 
suspend,  or  revoke  the  operating  Hcense 
held  by  Boston  Edison  Company  \JBEJCo. 
the  licensee)  for  its  Pilgrim  Nudear 
Power  Station  (Pilgrim). 

On  May  27. 1068.  the  Director  of  the   . 
Office  of  Nuclear  Reactor  Regulation 
issued  an  "tnterim  Diredor's  Dedsion 
under  10  CFR  2.206"  concluding  that  a 
portion  of  the  request  concerning  the 
need  for  a  probabilistic  risk  assessment 
was  denied.  In  that  dedsion,  the 
Director  stated  the  portion  of  the 
Petition  covering  management  and 
emergency  preparedness  would  be 
addressed  in  a  subsequent  response. 

The  second  response  on  Odober  6. 
1988,  culminated  in  a  "Second  Interim 
Decision  under  10  CFR  2.206" 
concerning  numerous  deficiencies  in 
licensee  management  and  for  reasons 
explained  in  die  Decision,  that  portion  '- 
of  the  Petition  was  denied 

The  Diredor  of  the  Office  of  Nuclear. 
Reactor  Regulation  has  determined  diat 
the  Petition,  with  resped  to  the 
remaining  issue,  deficiendes  in 
emergency  preparedness,  should  be 
denied.  The  reasons  for  this  Dedsion 
are  explained  in  the  "Final  Director's 
Decision  Under  10  CFR  2.206.  DD-88- 
21.**  which  is  available  for  public 
inspection  in  the  Commission'a  Public  = 
Document  Room,  in  the  Gelman 
Building.  Lower  Level.  2120  L  Streett  - 
NW..  Washington,  DC  205S8  and  at  die. 
Local  Public  Document  Room  at  the 
Ptymoudi  Public  Library.  11  Nordi 
Street  Plymouth.  Massachusetts  20360,- 

A  copy  of  the  Decision  %vill  be  filed 
«vith  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.a06(c).  As  provided  in  this  regulation, 
the  Dsdsion  will  constitute  the  final 
action  of  the  Commission  twenty-five 
(28)  days  after  issuance,  unless  the 
Commission,  on  its  own  motion.    ' 
institutes  review  of  the  Decision  withla  ° 
that  time  period. 

Dated  at  Rockville.  Maryland,  diia  29tli  day 
of  Dec8inl)er  19e& 

For  tiie  Nuclear  Regulatory  CommiMion. 

Bkhaid  H.  Waanan. 

Director.  Protect  Directorate  1-3,  Divisioa  of 
Reactor  Protects  l/II. 

(FR  Doc.  a»-239  Filed  1-6-80:  8:45  ami 
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{Numo-otooi  > 


of  SirfMy  AfMhralt  ftaportt  for  Nuctov 


The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  pubHsbed 
Revision  2  to  SRP  Section  i.2.2, 
"Overpressure  Protection"  and  Revision 
1  to  Branch  Technical  Position  RSB  S-2, 
"Overpressure  Protection  of  Pressurized 
Water  Readers  While  Operating  At 
Lovy  Temperatures,"  of  NURTC-OOOa 
"Standard  Review  nan  for  the  Revieiw 
of  Safety  Analysis  Reports  for  ^^uclear 
Power  Plants,"  LWR  Edition  IWP). 

Revision  2  to  SRP  Section  5.12  and    . 
Revision  1  to  its  assodated  Branch 
Technical  Position  RSB  5-2  incorporate 
a  definidon  of  the  phrase  "at  low 
temperatores"  that  is  used  in  the 
requirement  for  a  low  temperature 
overpressure  protection  (LTOP)  system. 
The  phrase  is  defined  by  adding  a  new 
Branch  Position  B.Z  which  specifies  die 
enable  temperature  below  which  the 
LTOP  system  must  be  operable.  Fracture 
considerations  are  the  basis  for 
establishing  the  enable  temperature. 
This  revision  provides  relief  for  those 
plants  whose  Ucensees  are  interpreting 
the  phrase  "at  low  temperatures"  in  an 
overconservative  way.  They  imited  the 
pressure-temperature  (P-T)  limita  over 
the  entire  temperature  range  bom 
startup  to  the  temperature 
corresixmdlnglo  the  safety  valve 
setpoint  pressure  (about  2400  peig). 
When  this  is  done  with  a  fixed  LTOP 
setpoint  the  operating  window  between 
the  LTOP  setpoint  pressure  and 
saturation  pressure  at  the  LTOP  enable 
tempet«ture  becomes  narrow,  and 
heatup  and  cooldown  become 
painstakingly  slow. 

Constraint  on  operating  flexibiUty  will 
be  worse  when  licensees  implement 
Regiilatory  Guide  1.99,  Revision  2.  as  the 
basis  for  calculating  the  effecU  of 
radiation  embritdement  on  P-T  limits, 
because  the  effects  are  greater  than 
predicted  by  Revision  1  to  R.G.  1.99. 
This  situation  was  recognized  when  the 
Regulatory  Analysis  for  Revidon  2  was 
prepared,  and  the  proposed  revision  of 
SRP  5.2.2  and  Branch  Technical  Position 
RSB  5-2  was  included  in  die  CRCR 
package  to  provide  relief  to  the  extent 
possible  consistent  with  fi^cture-  - 
prevention  requirements.  - . :  =  i< 

The  revised  SRP  sections  are  efTe<^ve 
immediately.  A  copy  is  expected  to  be 
available  in  the  Public  Document  Room  . 
within  two  weeks.  Copies  of  the  reyised. 
SRP  Sections  or  of  the  complete 
Standard  Review  Plan,  NUREG-0800, 
Accession  No.  PD-81-920199.  art 
available  for  purchase  from  die  National 


Technical  Information  Service.  5285  Port 
Royal  Road,  Springfield,  Virginia  22161: 
telephone  (703)  487-4650. 

Dated  at  RodiviDe,  Maryland  this  30(b  day 
of  December  1968. 

For  the  Nuclear  Regulatory  Cannisdaa. 
FiaasocH  |.  Hebdon, 
Chief  Inspection  and  Licensing  Program 
Branch,  Program  htane^gement.  Policy 
Development  and  Analysis  Staff,  Office  of 
Reactor  Regulation. 

[FR  Doc  80-238  Filed  1-5-80;  8>45  am) 


S0-443-OU1 8  80-444-OL-1] 


On8H8  Cmofjtncy  Ptannino  and  SafOly 
iMtMK  PuMte  Sorvlca  Co.  of  Maw 
lltmoahiro.  at  oL  (Haobroofc  tttidon. 
Units  1  ond2)(  noconaHUiUoii  of 
AtoRiic  Oafoty  and  UconohiQ  Appool 


Notice  is  hereby  given  that  in 
accordance  with  the  audiority  conferred 
by  10  CFR  2.787(a),  die  Chairman  of  die 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
the  onsite  emergency  planning  and 
safety  issues  phase  of  this  operating 
hcense  proceeding.  As  reconstituted,  the 
Appetd  Board  will  consist  of  the 
following  memberK 

Alan  S.  RosendiaL  Chairman 
Thomas  S.  Moore 
Howard  A.  Wilber 


Secretary  to  the  An>eal  Board 
Dated  December  aa  1888. 

(FR  Doc.  89-241  Filed  1-6-80;  8:45  am) 

aaiMB  COOC  TSSS-Ot-H 


OFRCE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

UnifdSt«f»CydaFro-Tr8da 
Aflf^oonMnt;  ConfliniaUon  of  Dota  of 
Entry  into  Fore* 

AOCNCY:  O^ice  of  die  United  States 
Trade  Representative. 
ACTION:  Confirmation  of  date  of  entry 
into  force  of  the  United  States-Canada 
Free^Trade  Agreement 

The  United  States-Canada  Free-Trade 
Agreement  ("the  Agreement"),  which 
was  approved  and  implemented  In  the 
Pub.  L.  100-449,  die  "United  States- 
Canada  Free-Trade  Implementation 
Act"  102  Stat  1851  ("die  Act"),  entered 
into  force  on  January  1, 1989. 
SUPPt.EMENTARY  INFORMATION:  Over  die 

past  several  weeks,  a  number  of  federal 
agencies  have  published  notices  in  the 
Federal  Regislar  of  regulations    -    ' 


implementing  the  Agreement  and  the 
Act  The  Federal  Register  notices  stated 
that  the  regulations  would  take  effect 
upon  the  date  of  entry  Into  force  of  the 
Agreement  and  that  the  United  States 
Trade  Representative  wotild  provide 
confirmation  in  the  Federal  Register  of 
that  date. 


kTNM  CONTACn 

diaries  B.  Roh,  Assodate  General 

Counsel  or  Keimeth  P.  Freiberg. 

Assodate  General  Counsel  Office  of  the 

General  Counsel  at  (202)  305-3432. 

IndttRBdlow. 

General  Counsel 

(FR  Doc  80-294  Filed  1-5-88;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Appncaiions  for  wonmcawa  oi  rVBUc 


FoiolfliiAll  CmiIi 

Subpart  Q  During  Hm  Wook  Endod 

The  following  af^Ucations  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permita 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  doe  date  for 
answers,  conforming  appUcation.  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  apipropriate  cases  a 
final  order  «vithoot  further  proceedings. 

Docket  No.:4it«0 

Date  Filed:  December  27, 196a 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  24, 1980. 

Description:  Application  of  American 
Pacific  Airiines,  Inc.  piuvuant  to  section 
401{d)(l)  of  die  Act  and  Subpart  Q  of  die 
Regulations  requests  a  certificate  of 
public  convenience  and  necessify 
authorizing  interstate  and  overseas 
scheduled  air  transportation.  - 

Docket  Noj  46047 

Date  Filed:  December  30  198a 
Due  Dote  for  Answers,  Conforming 

Applications,  or  Motions  to  Modify    ' 

Scope:  )anuary'27, 1989. 
Description:  Application  of  JayHawk 

Air,  Inc.  pursuant  to  section  401(d)(1)  of 

the  Act  and  Subpart  Q  of  the 

Regulations,  requests  authority  to     ' 
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engage  in  interstate  and  overseas 
scheduled  air  tnnsportatkXL 
KsrHa  T.  Kaylar. 

Chief.  Docuamntarf  Setvioet  Divkiom. 
(ra  Doc.  »^270  RM  1-6-Mt  asM  aaj 


rederal  Ralroad  Admlnlatration 


The  Long  Island  Rail  Road  has 
petitioned  the  Federal  Raflroad 
Administration  (FRA)  for  relief  from 
certain  requirements  of  |  236.587  of  the 
Rules.  Standards  and  Inslractiaos 
(RSAI)  (49  CFR  236.587).  This  proceeding 
is  identified  as  FRA's  RS&I  AppHcation 
NumlifTlOSl. 

In  this  proceeding,  the  LIRR  is  seeking 
a  teooporary  exemptioa  at-oeiiaria .  ■ 
locatioos  from  the  rcqHiremeat  of 
1  23«J587(b)  that  pfMCobM  tb#t  if  Ihft 
loconotive  cab  sigDal  devices  ue  out    - 
out  between  the  initial  terminal  and 
equipped  territory,  a  departure  test  shall 
be  made  prior  to  entering  eqai|i^d 
territory)  a  temporary  exeofitioD  at 
certain  locations  from  the  rtquireawnt 
of  i  236.5e7(d)(l)  that  prescribes  that 
whoever  performs  the  departure  test 
shall  certify  in  writing  that  such  lest  was 
properly  performed;  and  a  temporary 
exemption  from  the  requirement  of 
i  236.587  to  the  extent  that  where  (est 
equipment  fails,  a  departure  lest  not  ba 
required. 

After  examining  &e  carrier's  proposal 
and  te  availabia  facts,  the  FRA  hjilS 
determined  that  a  pabHc  hearijig  la   ' 
necessary  before  a  final  dedsioo  tt' 
made  OIL  tfats  proposal. 

Accordingly  a  public  haaiKng  Is  hereby 
set  for  10  a.ffi.  flin  February  14. 1488;  in 
Room  305-C  }acob X  favitsFadi^ 
Buiidii^  at  26  Federal  Ptaxa.  ia  New 
York.  New  York. 

The  hearing  «vill  be  an  faifarmal  one 
and  will  be  conducted  io  accordance 
wilh  Rule  25  of  the  FRA's  Rules  of 
PranUce  (48  CFR  211.25).  by  a 
representative  designated  by  the  FRA. 

The  heariag  will  be  a  nonadversary 
proceeding  and.  thereibra.  there  will  be 
no  cross-examination  of  pervons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportimlty  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 


of  tha  hearing,  will  ba  annouacad  at  the 
hearing. 

Issued  In  Wuhtaglse,  PC  aa 
19e& 

|.W.Wakh. 

AsaociataAdmuuatmtorfmrS^tty. 
[PR  Ooc  80-Z»  Filed  l-«-M(  Mf  aiH 


(FRA 


Long  Itlanil  Ral  noad,  ruble  liewlno 

The  Long  Island  Rail  Road  [\SR]  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  for  a  permanent 
waiver  of  cooiifaace  with  certain 
requireaMnts  of  \  22B.9(d)  of  the 
Railroad  Locomotive  Safety  Standards 
(49  CFR  Part  229)  far  its  fleet  of  M-1  and 
M-4  setf-propelled  traaaait  cars  defined 
as  MU  locomotives  in  the  standards. 
This  proceeding  is  identified  as  FRA's 
Waiver  Petition  Docket  No.  LI-88-5. 

In  this  proceeding,  the  LIRR  is  seeking 
a  permanent  waiver  of  compliance  with 
S  229.9(d).  which  requires  that.  "A  dead 
locomotive  may  not  contmue  in  use 
foUowing  a  calendar  day  inspection  as  a 
controll^  locomotive  or  at  the  head  of 
a  train  or  locomotive  consist.'^  "Die  LIRR 
requests  diat  it  be  permitted  to  operate 
dead  locomotives  as  controlling- 
locomotives  or  at  the  head  of  a  train  or . 
locomotive  consist,  provided  they  Jneet 
the  fqllowing  conditions: 

1.  Number  of  dead^wsfMU . 
locomotives)  in  an^M^f^uiTaitall  be 
limited  to:.   . 

a.  3  dead  cars  for  12- and  IDsar  <  -: 
trains.  .-■ 

b.  2  dead  cars  for  8-car  trains.  .  t    ..    . 

c.  1  deed  car  for  6-  and  4-car  trains.   - 

d.  No  dead  cars  for  2-car  trains.  . 

2.  Cars  ofierated  dead  4viU  hava  ail 
tread  brake  units  aparative.  -«'- 

3.  Cars  operated  dead  will  not  -      '■■'■■■ 
continue  in  service  beyond  the  next  - 
periodic  inapeotion. 

4.  Cars  operated  dead  wiU  be 
operated  in  compliance  with  the 
following  conditions: 

a.  All  systems  and  components  on  an 
MU  locomotive  shall  be  free  of 
conditions  that  endanger  the  safety  of 
the  passengers,  crew,  locomotive  or 
traiiL 

b.  A  motor  or  a  generator  oa  an  MU 
locomotive  may  not  have  any  of  the 
following  conditions: 

i.  Be  shorted  or  grounded  unless 
completely  isolated  from  the  jMMwer 
supply 
ii.  Tlirow  solder  excessively 
iii.  Show  evidence  of  coming  apart 
iv.  Have  an  overheated  support 
bearing. 


The  LIRR  believes  that  operetioa  of  a 
Umited  number  of  dead  MU  locomotives 
in«iMUlniaiaaah.i 


1.  11n  Irakiilna  conlnd  fenulfceia 

which  command  the  train  from  the 
controlling  locomotive  are  Independent 
of  the  traction  system.  These  safety- 
related  trainline  Actions  are  confirmed 
as  operational  throu^  various  tests  and 
inspections. 

2.  No  electrical  stress  is  Imposed  on  a 
car  wilh  the  traction  system  inoperative 
because  it  is  automatically  electrically 
disconnected. 

3.  No  additional  stress  is  placed  on 
the  cars  with  traction  systems  operaUng 
as  the  current  delivered  to  the  traction 
system  is  limited  independently  on  each 
car,  which  results  only  ia  a  reduced  rate 
of  acceleration. 

4.  Analysis  shows  that  under  worst- 
case  operating  conditions,  70  percent  of 
the  cars  in  a  train  with  operating  ^ 
traction  systems  will  assure  that  the    ; , 
tr^ain  can  be  moved  up  a  grade  without , 
stalling.  Stalling  on  a  grade  could  oeuad.K 
abnormal  electrical  stress  on  the 
traction  system. 

5.  Wheal  slide  control  is^operative-  ^,-: 
even  when  the  traction  system  is  ^x.-.  ■•-^,' 
inoperative.  .  ; 

6.  The  M-1  and  M-3.cars  are  designed 
to  utilize  blended  friction  and  dynamii;   • 
braking  (traction  motors,  switched  tp     < 
opecate  as  gjenerators]  in  stopping..^ 
However,  the  frictiqn  brake  system  is  :  ■ 
designed  to  provide  approximately   ,    s 
equd  braking  to  tbatprovided  by  the  ;  ,:^ 
blended  dynamic  brake  and  ftiction  ,    .  ; 
brake.  The  test  data  shows  that  friction 
brake  alone  provides  stopping  distances, 
within  specification  requirements.  ..    ,... . 

The  FRA  Finds  that  the  URR's  reqiiest ' 
for  a  waiver  From  {  22d.9(d)  must  also'be^ 
considered  in  relatioitsldp  to  other  ^ 
regulations  in  Part  229:  for  histance, ' '  ' ' 
%  229.9(b)  allows  a  locomotive  that 
develops  a  noa-con|dying  condition  en 
route  to  continue  in  service  only  until 
either  (i)  it  arrives  at  the  next  forward 
point  at  which  necessary  repairs  can  be 
made  to  bring  it  into  compliance,  or  (a) 
the  next  caliendar  day  inspection. 
Furfter,  |  229.21(b)  (Daily  Inspection) 
reqwres  that  any  condition  that  fails  to ' 
meet  any  requirement  of  Part  229  shall 
be  repaired  before  the  locomotive  is 
used. 

After  examining  the  carrier's 
proposals,  the  FRA  has  deterraiiied  tKat 
a  public  hearing  is  necessary  before  a 
final  decision  is  made  on  this  petition. 

Accordingly,  a  public  hearing  is 
hearby  set  for  10  aja.  on  February  15. 
1980.  in  Room  305-C  }acob  K.  Javits 
Federal  Building  at  26  Federal  Plaza,  in 
New  York.  New  York. 


\f  i- ', 

If!  ■  » 


The  issuance  of  this  notice  of  a  public 
hearing  in  no  way  alleviates  the  URR 
from  compliance  of  the  requirements  of 
the  Railroad  Locomotive  Safety 
Standards  as  they  apply  to  its  M-1  and 
M-3  MU  locomotives. 

The  hearing  will  be  a  nonadversary 
proceeding  and.  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  %vill  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  considered  those  persons  wishing 
to  make  a  brief  rebuttal  statement  wiU 
be  given  an  opportunity  to  do  so  in  the 
same  order  in  wdiich  they  made  their 
Initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
bearing. 

Interested  persotis  are  also  invited  to 
participate  b  this  proceeding  by 
tubitiitting  written  views  and  comments. 
Communications  concerning  this 
proceeding  should  refer  to  FRA  Waiver 
Petitido  Docket  No.  LI-«6-6  and  must  be 
submitted  in  triplicate  to  the  Docket 
,    Oerit.  Office  of  the  Chid  CemMel'^ 
V     FMe9al|U9MedAdmiiiiatntioii.Na8aff 
Bufldbig.  406  Sevehdi  Street  SMr.^  .  it 
:'    WasU^oft  DC  2066a 

OommtmicatioBa  received  on  or ' 
....r,  hefore February !». ifloa ariBba'^  ■  .;i. 

-,  eonaideied^iir  4ba  AM  before  fiteal 
t      aietioDte  taken.  ABcominents  received 
will  be  available  for  exaiBiiMtioD  both 
before  and  after  the  dosiiie  date  for 
eonuaenta.  dattog  regtdaf  wdri|dttg  bewrt 
■■    &»  Room  8201.  NMstf  BtiBdkig,  400 
<    Seveadi  Street  dW.,VVaahiB^n,  DC 

'    bsued  in  Washington.  DC  oo  December  22, 
IMiL  .' 

.  .   |.w.wslsii,    '■  '■/■''••:■;'■ 

Astociat^AdnUnJatntorforSofety. 
IFRDo&a8-227F{Ml-«-«i8^aia)  .. 


■'-,.'  ■  ■  ■  ■  t    ■•^"*- 

Port  AmhofMy  TraM-HadMn  Cofp4 


*; '  "  Thfe  Port  Aiitlknily  T^ana-Hudsob 
Corporation  (PAlH)  b«s  pet&ioned  the 
Federal  Raiboad  Administration  (FRA) 
for  a  permanent  waiver  of  Compliance 

,    With  certain  requirements  of  {  229.141(a) 
of  the  Railrpad  Locomotive  Safety 
Standards  (49  CFR  Part  229).  This 
proceeding  is  identified  as  FRA  Waiver 
Petition  Docket  No.  IJ-86-6. 

In  this  proceeding.  PATH,  is  seeking  a 
permanent  waiver  of  compliance  with 
S  229.141(a).  which  requires  that  MU 
locomotives  in  trains  having  a  total 
empty  weight  of  more  than  600,000 
pounds  shall  resist  a  minimum  static 


end  load  of  800.000  pounds  without 
developing  any  permanent  deformation 
in  any  member  of  the  body  structure. 

The  entire  fleet  of  more  than  300  MU 
locomotives  owned  and  operated  by 
PATH  are  all  built  to  conform  to  the 
requirements  of  S  229.141(b),  which 
requires  that  MU  locomotives  in  trains 
having  a  total  empty  weight  of  less  than 
600,000  pounds  shall  resist  a  mininn^m 
static  end  load  of  400,000  pounds 
without  developing  any  permanent 
deformation  in  any  member  of  the  body 
structure. 

At  the  present  time,  PATH  is 
operating  trains  of  seven  and  eight  MU 
locomotives  which  have  a  total  empty 
weight  of  less  than  600,000  pounds,  and 
the  MU  locomotives  in  those 
configurations  are  in  compHadce  with 
1 229 141(b).  However.  PATH  proposes 
to  operate  nine  and  ten  MU  locomotives 
in  trains  which  will  exceed  a  total       ^^ 
empty  wei^t  of  8004)00  pounds,  and  the 
MU  locomotives  in  the  proposed 
configurations  will  not  meet  FRA*s 
requirements.  It  is  for  this  reason  that 
PATH  has  petitioned  the  FRA  for  a 
waiver  of  com|diaace  with  1 28ti.Ml(a). 

After  examining  the  oaniei'i    '  v 
proposals,  documentetion,  and  at  odwr 
available  facSs.  ibe  FRA  has  detenoined 
diet  a  pablfc  hearing  is  necessary  before 
a  finifl  dedalon  is  msde  oa  d)ds  petttioB.  ' 
,    AccordiiMfy.  apebbcbeariqgiai 
ber^aet  for  lO^ajn.  on  Febrwtry  16, 
lOSa  In  306-C  Jocob  K.  lavits  Federal 
BoiMbng  at  26  Federal  Flapa.ti  N«w  ■ 
Yoiiu  New  York.'.     '  •=.-••,.'■'«'..:.-..• 

The  beertag  will  be  a  Bonadversarv 
proceeding  and.  ^ereferev  there  will  be 
no  cross-examifwtion  <rfpersons       ■  . 
ipresenting  statements.  The  FRA 
representative  wiU  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  considered,  those  persons  wishing 
to  make  a  brief  rebuttal  statement  will 
be  given  an  opportimity  to  do  so  in'the 
same  order  in  which  thisy  made  their 
initial  statements.  Additional 
procedures,  tf  necessary  for  the  conduct 
of  the  hearing,  will  be  announoed  at  the 
hearing.-     .      ,  J-  .     "  >  .  j! 

Issued  in  WasUngien.  DC  od  DeicanlSer  2l 

leea 

).W.Wdih. 

AasodateAdatbtiatrator  for  Safety.' 
[FR  Doc  08-228  Filed  1-6-W;  8:45  am]  " 


DEPARTMENT  OF  THE  TREASURY 

PubHc  Information  ColtocUon 
RoQuirarnonta  Submitted  to  0MB  for 


The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submi88ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance  f 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224. 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC2022a      I 

Iniemel  Revenae  Service 

Oh4B  Number  1545-022a 

Form  Number  6406. 

Type  ofRewiew:  Revision. 

Title:  Short  Form  Ap^rfication  for 
^Determination  for  Amendment  of 
Employee  Benefit  Plan. 

Descriptioa:  This  form  is  used  by 
certain  em|doyee  plans  thet  request  a 
determination  letter  on  an  amendment 
to  die  plaiL  The  information  gadiered 
will  be  ased  to  decide  whether  the  plan 
is  ^uaHfledoDder  section  401(a). 

Vleipcwidleni*.- Businesses  or  otfierfd^  ' 
profit.  Sioall  Bosinesses  or 


EstimotetiNuaiierafBetpo^dintt: 
TOilOO. 

Bstimoted  Burden  Houn  P^  i    ..   , 
Reeponae/Recordkeeping: 

Reowdkeeplng    18  bears  30  miautea 
Learning  aboat  die  law  or  d>e  farm-.  2  - 

hours  40  minutes 
fteparing  the  form — 6  hours  48  minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS— 1  hours  4  minutes 

Estimated  Total  Recordhe^ring/ 
Rqxfrting  Burden:  UMAJOOd  hours.    - 

Cfeoranoe  Q^cer  Garrick  Shear. 
(202)  535-4297.  Internal  Revenue 
Service.  RocMn  6571,  nil  CoOstitution 
Avenue  NW..  Washington.  DC  20224.    ' 

OMB  Reviewer  Milo  Sunderhauf. 
(^)  385-6880,  Office  of  Man^ement 
and  Budget.  Room  3001.  New  ^ecutive 
Office  Building.  Washington.  DC  20503. 
DakA.i4ocgn. 

Departmental  Reports  Maitagemettt  Officer. 
[PR  Doc.  89^195  Filed  l-S-aft  8:4S  am] 


Rapulrementa  SutMnltted  to  0M8  for 


Dated:  December  3a  1968. 


Date:  December  3a  1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
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OMB  for  review  «nd  dearance  under 
the  Paperwork  Reduction  Act  of  198Q, 
Pub.  L  96-51 1.  Copies  of  the 
submtjsionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearanoe 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW,  Washington. 
DC  2022a 

Intamal  R«v«na«  Sarvk* 

OMB  Number  New. 

Fonn  Number  None. 

Type  of  Review:  New  Collection. 

Title:  Opinion  Sorvey  of  Taxpayers 
Contacted  by  the  IRS  Collection 
Function. 

Desoiiption:  Infonaation  ^thering  for 
operation  and  program  evakiatioa:  The 
data  collected  will  be  used  to  evaluate 
the  level  of  satisfaction  of  taxpayers 
contacted  by  the  IRS  CoUectioo 
Functioa  to  identify  possible  areas  «t 
program  improvefnent,  aad  thereby 
improve  the  effectiveness  of  CoUeclion 
activities. 

Respomdeais:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6.000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1.000  horn. 

CJearanoe  Officer  Curick  Show. 
(202)  535-4297.  Internal  Revenue 
Servio*.  Room  SSTl.  1111  Conatttotian 
Aveane  NW..  Wasfain^too.  DC  ttOXM. 

OMB  Reviewer  Milo  SDadwhaiif. 
(202)  39S-e88a  Office  of  Management 
and  Budget  Room  30DA.,  New  Executive 
Office  Building.  Washington.  DC  20503. 
DakA.1 


Departammtml  RaportB  Managemteat  Offiosr. 
(FR  Dec«»-in  F(M  l-«-aB;  9:46  an) 


ReqiHrtments  Submlttad  to  OMB  lor 
Reviaw 

DATE  December  Sa  1908. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  coUeotton  req«ueflMiU(s)  to 
OMB  for  review  aod  dearaocc  uoder 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 


submissionfs)  may  be  obtained  by 
cathng  the  Treasury  Bureau  Gearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224,  ISth  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Internal  Revenue  Service 

OVFMimAer  1545-0197. 

Form  Number.  5300. 

Type  of  Review.  Revision. 

Title:  Application  for  Determination  for 

Employee  Benefit  Plan. 

Description:  IRS  needs  certain 
information  on  the  financing  and 
operating  of  employee  benefit  plans  set 
up  by  employers.  IRS  ases  Fonn  S300  to 
obtain  the  infonnation  needed  to 
determine  whether  the  plans  4}ualify 
under  Code  sections  401(a)  anid  SOl^a] 
for  the  related  tnist  as  tax  exeoqtL 
Respoitdents:  fauttviduak  or  houaefaoUa. 
Businesses  or  other  for-profit.  Saaali 
businesses  or  ocganiaations. 
Estimated  Ninaber  (^Respondents: 
30Q40a 

Estiwatsd  Bardsn  Hours  Pet  Response/ 
Recordkeeping-. 

Recordkeeping — 31  hoars  34  minutes 
Learning  about  the  law  or  the  form — 3 

hours  23  minutes 
Prepariof  the  fbra — 6  heun  SO  aioutes 
Copying,  assembling,  and  aendiag  the 

f ooB  to  IRS-46  manilet 

Esthnoted  Total  ReconBcuepingf 

Reporting  Bardeti:  9.315.990  hoars 

OMB  Number  1545-0280. 

Fonn  Namber.  708-CE. 

Type  of  Review:  Revision. 

Title:  Certificate  of  Payment  of  Foreign 

Death  Tax. 

Description:  Form  706-CE  is  used  by  the 

executors  of  estates  to  certify  that 

foreign  death  taxes  have  been  paid  so 

that  the  estate  may  claim  the  foreign  tax 

credit  allowed  by  Internal  Revenue  Code 

section  2014.  The  information  is  used  by 

IRS  to  verify  that  the  proper  credit  has 

been  claimed. 

Respondents:  Individuals  or  household*. 

Estimated  Number  of  Respondents: 

2.000. 

Estimated  Burden  Hours  Per  Response/ 

Recordkeeping: 

Recordkeeping — 46  minutes 
Learning  abodi  the  law  or  the  farai    4 
minutes 


Preparing  ^e  form — 25  minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS — 28  minutes. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  3.420  hours. 
Clearance  Officer.  Carrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-6680.  Office  of  Management  and 
Budget  Room  3001,  New  Executive 
OfBce  Building.  Washington.  DC  20503. 
DabA-UaciMi. 

Departmeatal  Repsrts  Management  Officer. 
[FR  Doc  flB-107  Filed  l-S-aO:  8:45  aaa) 

BNXMO  COOe  <t1S  Si  u 


VETERANS  ADMINISTRATION 
Vctarans  AdmMatration  Wag* 


The  Veterans  Administration,  ia 
accordance  with  Pub.  L  92-463.  gives 
notice  that  meetings  of  the  Veterans 
Administration  Wage  Committee  will  be 
held  oa- 

Thursday,  fanuaiy  12, 198a  at  2:30  pjn. 
Thursday,  January  26, 1989,  at  2:90  pjn. 
Thursday.  February  9, 1988,  at  2:30  p.m. 
Thursday.  Febmaiy  23, 1908,  at  2:30  p.m. 
Thursday,  Mardi  9, 1980.  at  2:30  pjn. 
Thursday,  March  23. 1989.  at  2:30  p.m. 

The  meetiags  will  be  held  in  Room 
300.  Veterans  Administration  Central 
Office.  810  VenMMit  Aveiase.  NW.. 
Washingston.  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  aad  lei  riMwnriatifwii. 
statistical  analyses,  and  proposed  wage 
schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Veterans  Admioistratioa  aod 
because  the  wage  survey  data 
considered  by  the  CosHaittee  have  been 
obtained  bma  officials  of  private 
business  estsUishmeiits  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
acconlanoe  «vith  subsectton  10(d)  of 


Pub.  L  92-463.  as  amended  by  Pob.  L 
94-409,  and  as  dted  in  5  U.S.C 
652b(c)(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson.  Veterans 
Administration  Wage  Committee,  Room 
1175, 810  Vermont  Avenue.  NW.. 
Washhigton.  DC  20420. 

Dated  Deceinl>er  28. 1868. 
By  Direction  Of  The  Administrator. 

Doaald  R.  Snritk. 

Acting  ADA/Pubhc  Affairs. 

(FR  Doc  88-180  Filed  1-6-88;  8:48  am] 
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Sunshine  Act  Meetings 


Fwiaral  Raglstar 

Vol.  54.  Na  4 

Friday.  January  S,  1980 


TNs  wcllon  o(  the  FEDERAL  REGISTER 

oonlMns  notiCM  of  mootln^s  pubtahwl 
under  the  "Ciovemment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eH3). 

PAMM  CMOrr  AOMMirnUTKM 

Regular  Meeting 

mMMAWV.  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
The  regular  meeting  of  the  Board  is 
scheduled  for  January  S,  1969. 

OATI  AND  TMK  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  on  January  6. 1969,  from  lOKX) 
ajn.  until  such  time  as  the  Board  may 
conclude  its  business. 


i^TiON  contact: 

David  A.  HilL  Secretary  to  the  Farm 
Credit  Administration  Board.  1501  Farm 
Credit  Drive,  McLean.  Virginia  22102- 
5090,  (703)  883-4003. 


;  Farm  Credit  Administriaton. 
ISOl  Farm  Credit  Drive.  McLean. 
Virginia  22102-6090. 


;  Parts  of 

this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

Op«SMifaM 

1.  Summary  Prior  Approval  Items 

2.  Impiementaton  of  the  Agricultural  Credit 

Act  of  1987 
— Final  Regulations  on  Receiverships 
— Pinal  Regulations  on  Secondary  Market 
— Pinal  Regulations  on  Funding  and 

Assistance  Corporation  Collateral  Issues 
— Pinal  Regulations  on  Borrower  Rights, 

Effective  Interest  Rates 

3.  Proposed  Regulations  Concerning  Prior 

Approvals  and  Human  Resources 
Management 

4.  CEO  Compensation  Guidelines 


S.  Instihibon  Requests  Concerning  CEO 

Compensation 
8.  Salary  Ranges  for  the  Sixth  District 

7.  Fjiamination  and  Enforcement  Matters 

8.  Farm  Credit  Administration  Operations 
a  Jackson  FLB/FLBA.  in  Receivership 


Dated:  January  3, 1988. 
DavMA-im 

Secretary.  Farm  Credit  Administration  Board. 

(FR  Doc  88-311  Filed  1-4-88: 12:24  pm| 


KOtRAL  OCPOtrr  MSURANCt 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:03  p.m.  on  Tuesday,  January  3. 1909, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
do«ed  session  to  consider  matters 
relating  to  the  possible  closing  of  an 
insured  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by  Mr. 
Dean  S.  Marriott  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Chairman  L  William  Seidman. 
that  Corporation  business  required  its 
consideration  of  the  mattera  on  less  than 
seven  days'  notice  to  the  public  interest 
did  not  require  consideradon  of  the 
matters  in  a  meeting  open  to  public 
observation:  and  that  the  mattere  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(8), 
(c)(9)(AHii),  and  (c)(g)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.a  S52b{c)(8).  (c)(9)(A)(u).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  -17th  Street  NW..  Washington.  DC 

Dated:  January  4. 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  B.  Feldmaa 

Deputy  Executive  Secretary. 

(FR  Doc.  88-331  Filed  1-4-80: 12:24  pm] 
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■  Satalon  doaed  to  Hm  p«t>Mo— •xetmx  purtuanl 
to  S  UAX:.  S52b(c)  {11  (4).  (S).  (SI.  and  [9\. 


)  OATK  10:00  a.m.,  Wednesday, 
January  11, 1989. 

PLACC:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 
STATUS:  Open. 

MATTSRS  TO  Bf  CONSIOCReo: 

1.  Publication  for  comment  of  proposed 


amendments  to  Regulation  Z  (Truth  in 
Lending)  implementing  the  Home  Equity  Loan 
Consumer  Protection  Act  to  require 
additional  disclosures  for  home  equity  lines 
of  credit  and  to  place  limitations  on  home 
equity  plans. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

NotK  This  meeting  will  be  recorded  for  the 
t>enefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3884  or  by  writing  to:  Freedom  of 
Infonnation  Office.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington.  DC 
20551. 

CONTACT  KRSON  TON  MORS 
wrORMATlON.  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 

Date:  January  4, 1988. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  88-356  Filed  1-4-80;  3:51  pmj 
iMJjNa  cow  ssis-st-ai 


.  RESSRVB  SVSTSM,  BOARD  or 
OOVIRNORS 

TNM  AND  DATE  Approximately  11  a.nL. 
Wednesday,  January  11, 1989,  following 
a  recess  at  the  conclusion  of  the  open 
meeting. 

MACS:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTIRS  TO  BS  CONSmCREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  earned  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  POR  MORS 
WirORMATiON:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  January  4. 1988. 
WUUamW.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc  88-357  Filed  1-4-80: 3:51  pm| 
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NATIONAL  CRCOrr  UNION 

ADMiNirnunoN 

TIME  AM)  DATE:  9:30  a.m..  Thursday, 
January  12. 1989. 

PLACE:  Pilene  Board  Room.  7th  Floor, 
1776  G  Street  NW.,  Washingtoa  DC 
20456. 

STATUS:  Open. 

MATTERS  TO  BS  considered: 

1 .  Approval  of  Minutes  of  Previons  Open 

Meetings. 

2.  Economic  Commentary. 

3.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

4.  Insurance  Fund  Report 


5.  Proposed  Charter  for  Mid-Bronx 

Community  Development  Federal  Credit 
Union,  Bronx,  New  York. 

recess:  11.-00  a.m. 

TMK  AND  DATE:  11:30  a  jn.,  Thursday, 

January  12, 1989. 

PLACE:  Filene  Board  Room.  7th  Floor, 

1776  G  Street  NW..  Washingtoa  DC 

20456. 

STATUS:  Closed. 

HATTERS  TO  BE  CONSIDERBK 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings. 


2.  ADP  USERS  Goide.  Ckised  pursuant  to 

exemption  (2). 

3.  Administrative  Action  under  section  206  of 

the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)|ii).  and 
(9)(B). 


kTlON  CONTACT.  Becky 
Baker.  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 
Becky  Baker, 
Secretary  of  the  Board 
[FR  Doc  80-^73  Filed  1-4-89:  3:51  pm] 
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Corrections 
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Friday,  lanuary  6,  1960 


This  McHon  0*  the  FEDERAL  REGISTER 
oontaint  adMorlai  co>T»ctwns  ol  prawtoualy 
pubMwd  rrtairtwitM.  Rui*.  Propomj 
Ruie,  end  NoMm  docunwnts  and  voiumss 
ol  «w  Code  of  Fodam  RaguMlont. 
Tb6M  cofTwtiont  w  prapwvd  by  ttw 
Oflic*  of  th*  Federal  Regiater.  Agency 
prepared  corradtoria  are  lasued  as  signed 
documents  end  appear  In  the  appropriate 
document  categorlee  alaeeihera  in  ttw 


OEPAfrrMENT  OF  COMMERCE 

IVBIRItnB  UwSaniC  Mia  AuTMMflfWnC 

Administration 
50CFRPwt602 
(Deotmt  Na  tlOll-ttll] 


Correction 

In  the  proposed  rule  document 
beginning  on  page  S3031  in  the  issue  of 
Friday.  December  3a  1968,  make  the 
following  correction: 

On  page  53036,  in  the  third  cokimn.  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc  n^OOfOr  should  i««4  "PR 
Doc  86-900078". 


»  .1 


,  i 


DEPAimiEfiT  OF  HEALTH  AND 
HUMAN  SERVICES 

NationallnstltutM  of  HMlth 

nmotMi  Nwuufio  of  pmutoioqkoi  ano 
Communicattvo  Oioofdoivmd  SIrokOi 


Correction 

In  notice  document  86-28347  be^nning 
on  page  48794  in  the  issue  of  Friday, 
December  9, 1988,  make  the  following 
correction: 

On  page  49794,  in  the  third  column,  in 
the  third  line  from  the  bottom.  "Review 
B"  should  read  "Review  A". 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 


Of 

StMl  Inipoft 

Correction 

In  notice  document  88-29943  beginning 
on  page  52807  in  the  issue  of  Thursday,' 
December  28, 1988,  make  the  following 
oonections:  ^ 

1.  On  page  52807.  in  the  iecond 
ooiuran.  in  the  seventh  line,  "the"  should 
read  "to". 


2.  On  the  same  page,  in  the  same 
column,  in  the  33rd  line  from  the  bottom, 
"or"  should  read  "of. 

3.  On  the  same  page,  in  the  same 
column,  in  the  fifth  line  from  the 
bottom."chromium"  was  misspelled. 

4.  On  the  same  page,  in  the  third 
column,  in  the  paragraph  designated 
"4(aMxvir.  at  the  end  of  the  last  line, 
the  period  should  be  a  semicolon. 

5.  On  page  52898.  In  the  second 
column,  in  the  11th  line,  "722020" 
should  read  "7222.20". 

&  On  the  same  page,  in  the  third 
column,  in  the  14th  line.  "722010" 
should  read  "7222.10". 

7.  On  page  52809,  in  the  table,  in  the 
third  column,  the  15th  entry,  which  now 
reads.  "355.620"  should  read  "202.304". 

8.  On  the  same  page,  below  the  table, 
in  the  third  column,  at  the  end  of  the 
first  line.  "7117.22.50"  should  read 
"7217  Zt  50". 
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Department  of 
Commerce 

I     I  ■  ■       ■  i  ■  ■  ,  ,     —  ■ 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Parts  970  and  971 
Deep  Seal>ed  Mining;  Rnal  Regulations 
for  Commercial  Recovery  and  Revision 
of  Regulations  for  Exploration;  Final  Rule 
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OCPAinMEIfT  OP  COMMERCE 
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IS  CFR  Parts  970  and  971 
(Oectwi  Na  l07ii-«om 

Deeo  SaalMd  HMno:  Final  RaouiatloiM 
fof  ComnMrciat  Recovery  and 
Revleton  of  ReQulatlona  for 
Exploration 


r.  National  Oceaaic  and 
Atmospheric  Administration. 
Commerce. 
ACnow:  Final  rule. 


r.  Pub.  L  96-283,  the  Deep 
Seabed  Hard  Mineral  Resources  Act 

(the  Act]  authorizes  the  Administrator  of 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  to  issue,  to 
eligible  United  States  citizen  Applicants, 
hcenses  for  explore  tipn  for  and  permits 
foy  the  commercial  recovery  of  deep 
seabed  hard  mineral  resources.  The  Act , 
also  requires  that  NOAA  issue. .,    ,  . ,   . 
regulations  with  respect  to  deep  seabed 
minfrrg  licenses  and  permits.  These  jules 
set  forth  the  procedures  and  substantive 
requirements  according  to  the  terms  of 
the  Act  pursuant  to  which  U.S.  citizens 
may  apply  for  and  NOAA  will  issue 
commercial  recovery  permits.  Through 
the  Act  and  these  nJes  the  United 
States  exercises  a  friaedom  of  the  h^ 
seas  under  accepted  prtaidples  (ft 
international  law. 

DATms:  These  rules  wUl  become  . 
effective  February  e,  1989. 

Roomiiu.  Inquiries-and  submissiODS  < 
should  be  mailed  to:  ^  <■  > 

Ocean  Minerals  and  Eneigy  .Divisioiu 
Office  of  Ocean  and  Coastal  Resource 
Bxlanagement.  National  Ocean  Service, 
NOAA.  1825  ConnectieMt  Av«nue. 
NW..  Suite  7ia  Washington.  DC  .■     ,.. 
20236. 


ATWMCOMTaCn 

lames  P.  Lawless,  Chief.  Ocean  Minerals 
and  Energy  Division  (202)  873-61Z1,  or 
John  W.  Padan.  Program  Manager,  Deep 
Seabed  Mining  (202)  673-5117,  at  the 
above  address. 


ranv  mmnwution:  During 
1980  and  1961.  NOAA  engaged  in  iU 
Brst  rulemaking  to  Implement  the  Act 
and  Issued  regulations  on  Septeffil/^t  13. 
1981,  pertaining  to  exploration  by  U.S. 
citizens  for  deep  seabed  hard  mineral 
resources  (IS  CFR  Part  970). 

NOAA  now  issues  regulations  to  ■ 
implement  the  Act  with  respect  to    ' ' 
commercial  recovery.  These  regulations 
are  intended  to  complete  the  next  phase 
of  implementation  and  thus  provide  a 
basis  for  major  long-term  planning  land 


decisions  by  cwrant  and  potential 
operators. 

NOAA  recognises  that  devel(»iBeBle 
such  as  changes  in  technology,  the 
availability  of  new  environmental  data 
and  results  of  monitoring,  and  the 
potential  future  national  need  for 
manganese,  may  necessitate  future 
changes  in  the  regulatioiu  adopted 
purauant  to  this  rulemaking. 
Consequently,  the  regulations  are 
designed  to  encourage  the  development 
of  technology  necessary  to  recovOT  de^ 
seabed  manganese  nodules  by  pcovidii^ 
a  clear  regime  now.  for  corporate 
planning  purposes,  while  allowing  for 
changes  in  regulations,  if  needed,  and 
deferring  detailed  decisions  on  permit- 
specific  terms,  conditions  and 
restrictions  (TCRs)  until  the  time  of 
permit  issuance.  This  two  stage  process 
will  facilitate  planning,  by  enabling 
planners  to  know  now  the  general  levds 
of  efforts  that  will  be  required,  atfd  thetr 
approximate  costs,  without  precluding 
the  opportunity  for  future  research 
results  and  improvements  in  state  of  the 
art  to  be  reflected  in  the  TCRs.  The    '    ' 
regulations  also  recognize  the  need  for 
flexibility  id  drder  to  promote  the 
development  of  deep  seabed  mimng 
tedhniqoes  and  systems  in  a  manner 
compatible  vrfth  the  requirements  of  the 
Act  and  regulations. 

Structure  of  the  Regulations     . 

The  regulations  are  structured  to  '  -    '' 
present-  pro^dures  and  requirements  in 
the  approximate  chronok)gical  order  in 
iwhicB  tfwy  wiU  be  encountered  in  the 
appIicatfOD  psocass.  The  reguletieBs 
begia4>y  setting  out  their  underlying    ' 
purpose  and  the  basic  legal  jjreinises 
established  by  the  Act  as  "weU  as  Ae    ^■ 
dsfinitioos  applicable  to  the  rules,  the 
steps  that  the  applicant  and  NOAA  will  ' 
follow  are  set  forth  mostly  in  Subparts  B 
throof^  D  white  the  more  substanflve' 
discussioo  of  maior  issues  that  arise 
during  the  course  of  issuing  and 
operating  under  a  permit  are  found 
primarily  in  Subparts  E-G. 
Miscellaneous,  procedural  and 
enforcement  provisions  are  in  Subparts 
H-I. 

Public  Coounent  Opportunities 

NOAA  published  an  Advance  Notice 
of  Proposed  Rulemaiung  (ANPR)  on 
commercial  recovery  regulations  on ' 
December  2a  1982.  47  PR  57903, 
soliciting  early  participation  by     ' ' 
interested  parties  in  the  rulemaking. '   - 
After  receiving  comments  from  tiie  °  . 
public  NOAA  held  workshops  in  June 
1983  for  Federal  officials  interested  in 
manganese  retention  and  in  July  1983  On 
coordination  of  Federal  responsibilities 
affecting  onshore  activities.  NOAA 


produced  an  issue  paper  and  held  a 
paUic  workshop  on  marine 
environmental  issues  in  September  1983 
to  gather  further  input  and  technical 
•xpertise  to  assist  in  the  development  of 
theee  regulations.  Another  discussion 
paper  on  other  deep  seabed  mining 
issnes,  taking  into  account  comments 
received  in  response  to  the  ANPR.  was 
elso  drcalated  for  public  conunent 
during  the  same  period 

In  developing  these  regulations 
NOAA  has  made  a  continuing  effort  to  . 
provide  for  and  encourage  public 
participation. 

On  July  25. 1986.  NOAA  published  in 
tiie  Fadstal  Register  and  distributed  for 
public  comment  a  Notice  of  Proposed 
Rulemaking  (51  FR  28794).  Copies  of  the 
proposed  rules  were  mailed  to  a  wide 
variety  of  interested  groups  and 
individuals  on  the  NOAA  deep  seabed 
niining  mailing  list.  Notices  of  public 
hearings  held  in  conjunction  with  this    ^: 
rulemaking  were  also  published  in  local", 
newspapers  serving  the  public  in  the 
regions  where  the  hearings  were 
located.  Five  public  hearings  were  held  ,-. 
relating  to  this  rulemaking:  one  each  on  - 
August  26  in  Washington,  DC  andi 
September  9  in  Sao  Francisco,  .and  two  ; 
in  Honolulu  and  one  in  Hilo,  Hawaii,  on 
September  11.  The  original  90  day  public 
comment  period  was  extended  an 
additional  30  days  through  November   . 
24, 1988t  in  response  to  a  request  from : 
several  concerned  parties.  Comments  on 
the  profMised  regulations  were  received 
from  twenty-six  sources,  including    :     '■- 
industry.  State  representatives,  •      ■    » - 
environmental  groups^  other  Federri     •' 
agencies  and  interested  citizens.  Copies 
of  die  comments  and  transcripts  of  the 
pubhc  hearings  are  available ^or  review 
at  the  above  address. 

Cbmments  on  several  of  the  issues  led 
NOAA  to  recognize  that  the  best 
approach  might  be  to  propose 
regulations  different  than  originally 
proposed.  Accordingly,  on  September  ■ 
14. 1987,  NOAA  published  in  the  Federal 
Register  and  disMbuted  for  public 
comment  a  supplemental  proposed  rule 
(52  FK  34748).  Again,  copies  of  the 
supplement  were  mailed  to  a  wide 
variety  of  interested  groups  and 
individuals  on  the  NOAA  deep  seabed 
mining  mailing  hst.  In  order  to  provide 
additional  time  for  potential 
commenters,  the  original  45  day 
comment  period  was  extended  an 
additional  15  days  to  November  13, 1987. 

The  supplemental  proposal  consisted 
of  three  environmental  issr^es  and  one 
issue  involving  the  appropriate 
medianism  for  handling  antitrust 
information.  First,  several  comments  on 
the  original  proposal  revealed  a  concern 
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over  what  was  perceived  to  be  a  dearth 
of  enviromnental  guidelines,  particularly 
given  the  infancy  of  the  industry  and 
technology  and  a  relative  lack  of 
knowledge  of  the  deep  sea  environment 
Accordingly,  NOAA  proposed  to 
establish  criteria  to  bie  considered  for 
the  determination  of  signiHcant  adverse 
environmental  effects,  patterning  the 
approach  after  the  Ocean  Discharge 
Criteria  of  the  Clean  Water  Act 
regulations  (40  CFR  Part  125.  Subpart 
M).  Second,  in  lieu  of  specifying  what 
would  be  Best  Available  Technok^es 
(BAT),  NOAA  pnqiKtsed  to  require  an 
appUcant  to  demonstrate  his  use  of  BAT 
and  to  submit  a  mitigation  plan  for  a  . 
potential  need  to  deal  with  an 
environmental  problem  triggoed  by  the 
;■  ■  discharge  of  mining  wastes  onto  the 
ocean's  surface.  Tnird.  the  at-sea 
monitoring  requirements  were  slightly 
refined  to  require  the  monitoring  of 
benthic  impact  through  the  study  cdlwo 
types  of  areas:  An  Impact  Reference 
Area:  and  an  interim  Preservational 
Reference  Area. 

The  Antitrust  issue  involved  the' 
identification  of  the  Department  of 
Justice  (DOJ)  comments  on  the  original 
issae  of  whether  or  not  NOAA  shoold 
require  applicaats  to  sabtait  to  NOAA 
Infonnatioa  tot  sabsequent  review  1^ 
DOJ  and  the  Federal  l^de  Cemibisaiott. 

All  fear  isaoes  are  discuased  fertfaoi 

>-,ppiaiBentse«tkesap)ileme9tal  rit  < 
t     psoposed  rule  wete  received  from  ' 
,     sixteen  seaMea.tocludin8'iiKfaM«iy. 
I     Slate  re|MeseBtatives,eBvir(Riaienla! 

.  groups,  a  trade  organization,  intereited 
citizens,  and  other  Federal  agendea. 

SuOuaary  ofCnmrnents  and  Responses 

naeoonuoents  submitted  in  response 
,  to  the  Notice  of  Proposed  Rulemaldng 
and  supplemental  pn^wsed  rale  were 
useful  in  essisting  NOAA  in  its 
consideration  of  the  issues  raised  in 
implementing  its  resppnaibilities  under 
the  Act  A  number  of  thecemments 
•    provided  improvements  and  refinements 
to  th«  geaer^  approadi  proposed  by 
NOAA.  while  others  were  the  beskk  for 
clarification  of  specific  fwovisions.  1%e    . 
following  summarises  the  major 
comments  and  f^OAA's  responsesJ 

GeneraJ  Commenta 

timins-—Tbe  issue  of  NOAA's  eariy 
promulgation  of  commercial  regulations 
was  the  subject  of  many  comments. 
Most  commentera  were  in  favor  of  the 
eariy  establishment  of  a  regulatory 
regime  that  contains  sufficient  flexibility 
to  accommodate  conditions  and 
unforeseen  problems  that  may  occur 
when  commercial  mining  actually 
begins.  One  specific  comment  stated 


that  knowing  the  rules  in  advance  is 
useful  to  industry  for  planning  purposes 
in  preparing  to  make  the  transition  from 
the  exploration  phase  to  commercial 
recovery.  One  commenter  that  was 
against  early  promulgation  felt  that  the 
regulations  were  premature  and 
unnecessary  at  this  time  because  of 
industry's  diminished  interest  in  mining 
brought  about  by  the  depressed  metals 
maritet  Another  felt  that  there  may  be 
changes  in  tedmology,  mine  sites, 
consortia  composition.  Law  of  the  Sea 
structure  and  intranational  interests 
whid)  may  affect  the  regulations  in  the 
future.  NOAA  feels  that  promulgation  of 
die  basic  commercial  regulations  is  the 
best  course  of  action.  This  decision 
takes  accouirt  of  die  comments  received 
and  recogidies  Ihe  usefulness  of  eariy 
notice  to  OperatOTS  of  the  information 
required  for  permit  evaluation  and 
issuance,  so  that  they  can  continue  with 
their  oderiy  planning  for  the 
development  of  these  resources.  It  also 
takes  account  of  kng-range  national 
interests  of  the  United  Stotes  in  access 
to  deep  seabed  hard  minerals.  In 
deciding  to  issue  these  raqgulatioas  now, 
NOAA  recognises  tiiat  tbetegdatioas 
can  be  revbed  as  future  tedmological  or 
other  needs  arise,  and  that  the  structure 
under  the  Act  allows  fior  addressiAg''key 
Jafuee  in  more  detail  as  approprialip  in 
TCRs  at  dM  time  ifissolnteadi  p<nnit 
:    i1/3!pnoocAj—FIv«  commenters, 
'  lOpreMntbig  a  wide  spectrum  of  intetcst 
groups,  were  sunwrtive  erf  NOAA's 
approach  to  die  fanplementotion  of  Um 
oommertlal  recovery  aspects  of  dks  Act 
Three  of  die  commenters  went  eii  to 
specify  espects  of  the  NOAA  approadi 
they  believed  to  be  especially 
appropriate.  One  dealt  widi  the  manner 
in  wUch  Coastal  Zone  Management  Act 
Federal  consistency  requirements  were 
reflected  in  the  pnqKised  rules.  A 
second  commenter  thought  the  proposed 
ndes  were  derived  from  the  Act  in  a 
dear  and  specific  maimer.  Finally,  one 
commenter  mriiied  that  the  propoeed 
rules  generalhr  meet  the  need  fw     i '  1 
encouragingdevelopment  (of  the'  '' 
resource)  consistent  vnth  the  Act  -  -- 

Sid>part  A— General  -. 

DefimiUons.-^Th9  two  oommentera 
who  addressed  the  definitions  supported 
NOAA's  adding  Um  definition  of 
"significant  adverse  envirmunental 
effect"  'irreparable  harm"  and 
"environment"  One,  however, 
suggested  that  "environment"  should  be 
expanded  to  indude  the  coastal  zone. 
While  the  present  definition  might 
conceivably  indude  portions  of  the 
coastal  zone  (Lc  affected 
transportation  corridora),  NOAA 
believes  that  induding  the  entire  coastal 


zone  is  too  broad  The  Act  as 
implemented  through  these  regulations 
applies  only  to  commercial  recovery 
activities,  and  such  a  broad  definition  of 
"environment"  would  extend  beyond 
the  statutory  definition  of  "commerdal 
recovery."  Although  the  National 
Environmental  Policy  Act  (NEPA) 
requires  NOAA  to  consider  other  effects 
in  iU  EIS.  NOAA's  authority  under  the 
Act  to  regulate  activities  in  the  coastal 
zone  is  l^ted.  Rather,  regulatory 
authority  there  rests  essentially  with  the 
States  or  with  other  Federal  agendes 
such  as  EPA  and  dte  Corps  of  Engineers. 

This  omunenter  also  pointed  out  that 
including  the  limiting  term  "discharge" 
in  the  d^nitions  erf  "irreparaUe  hann" 
and  "significant  adverse  environmental 
effect"  is  too  narrow.  NOAA  agrees. 
NOAA's  approadi  was  based  on  the 
conclusion  that  the  environmental 
perturbatians  from  commercial  lecoveiy 
activities  would  be  consistent  wttb 
"discharges"  as  covered  by  EPA's 
NFIffiS  permits,  ahhoorii  diey  may  faD 
outside  diet  tenn  as  ddoned  by  EPA  and 
should  not  be  so  limited.  The  term 
"disdiarge"  therefore  has  bees  dropped 
from  NOAA's  definitions. 

Anotha  commenter  noted  that  die  ■ ; 
proposed  definition  of  "significant 
advene  environmental  effect"  itadf 
ioduded  die  term  "stgDificast"  and 
recommended  dmt  d:^  term  be  defined 
fai  accordance  widi  the  NOAA 
Dlxectives  Manual  for  Implrmsntint 
NEFA.  NOAA.  believes  tt  is 
ineppropriete  In  lUs  ease  to  oee  a 
definition  from  its  NEPA  procedmea,    - 
since  thoee  are  intended  to  provide  a 
standard  as  to  wrfien  the  agency  should 
prepare  an  EIS.  The  Act  alreody 
includes  the  pobcy  determination  diat 
an  EIS  should  be  prepared  00  the 
issuance  of  eadi  permit  The  term 
"significant"  as  used  in  the  Act  and  the 
above  definition  is  intoided  for  a 
different  standard,  Le.,  on  whether  to 
issue  or  require  changes  to  a  permit  The 
parpoee  for  including  a  qualifying  term 
was  to  darify  that  the  effect  hed  to  be 
important  but  NOAA  ackncmdedges  the 
potential  redundancy  in  using  s  term 
within  its  own  definition.  Therefore,  the 
intent  of  the  definition  is  now  expmsed 
by  the  word  "important" 

One  commenter  suggested  that  the 
danse  "Whidi  is  unreasonable  in 
relation  to  the  benefit  derived  from  the 
discharge"  be  deleted  from  the  third  part 
of  the  definition  of  "significant  adverse 
environmental  effect"  because  she 
believed  the  level  of  impact  should  be 
determined  before,  not  after,  pn^ect 
benefits  are  weighed.  NOAA  is  willing 
to  ddete  the  specified  phrase.  However, 
we  beUeve  that  the  third  part  of  the 
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deBnition  need*  qualifying  language  to 
make  it  compatibie  with  the  overall 
definition,  which  ia  intended  to  address 
"significant"  effects.  The  term 
**important"  thus  is  used  here  as  welL 

Subpart  B— AppUcatkns 

Recoanitioa  of  Previous  Activities. — 
SeveraiconmienterB  submitted  views 
relating  to  the  need  for  an  applicant  to 
receive  proper  credit  for  previous 
activities  in  the  context  of  an 
application  for  a  commercied  recovery 
permit.  NOAA  acknowledges  this  as  a 
vaUd  concept  ^K}AA  had.  in  fact 
previously  realized  that  information 
originally  submitted  with  an  operator's 
exploration  license  application  wrat 
likely  also  to  relate  to  the  Acf  s 
infomation  requirements  for  a 
commercial  recofvery  permit  NOAA 
noted  this  point  in  the  propoaed  mbt 
and  so  provided  in  proposed 
1 971  JOO(e).  It  also  is  dear  tiiat 
infomation  subnitted  in  a  Boenaee's 
annua]  reports  to  NOAA  would  be 
relevant  to  sobsoquent  peiiiill 
application  reouirenents. 

These  coneiaenitkMis  mean  that  as 
operator  aider  an  exptontion  lioenaa. 
who  applies  for  a  mmnwirisl  recovery 
permit  ia  Ukaly  to  hava  to  «d)Bdt  lesa 
new  inlonsatiaQ  than  a  tianaferaa  who 
is  a  new  entity.  Altkoagh.  in  aoconiaBoa 
with  tha  Act.  each  applicant  amat  naat 
a  singla  set  of  staadarda.  ia  pnu?tical 
terms  the  prior  oparator  will  have  mora 
informatiwi  and  a  *track  record"  on  file 
with  NOAA  tbat  could  be  relied  upon 
for  certain  datamteations  lequited  for 
issuing  a  roimetdal  racovery  pennit 
NOAA  hMs  furttwt  imnhnsiiiiil  the 
above  oonoapt  by  expanding  ||  VUaO 
(c)  and  (a). 

Statemaat  of  Pinanda/ Restmrces. — 
One  rn—sntiipeopoaad  that  the 
regulatiooa  oootaiB  Iht  addad 
raqoiraiBaBt  tiiat  lawiinre  of  a  pennit  ia 
omtingnt  upon  tha  appltcanl  actually 
irh^sining  the  Raanrisl  resouices- 
NOAA  has  deteimiiwd  that  thia 
requireaaeot  wrould  be  inappropriala  for 
this  particular  portion  of  the  regulatioaa. 
Rather.  NOAA  beUevea  that  the 
provialons  on  diligBiice  after  perorit 
isswanca  adeqoataly  adikasa  tha  isaue 
raised  by  this  commet.  La.,  that  the 
operator  proceed  with  his  propoaed 
activitiaa. 

A  comaieoter  also  proposed  that  the 
regulations  call  for  an  applicant  to 
dononstrate  adequate  financial 
resources  to  compensate  iniuced  parties 
or  to  cover  the  coat  of  dean  up  or 
restoration  of  natural  resowrcea.  NOAA 
has  concluded  that  its  authority  under 
tha  Act  nertaiaiog  to  an  applicant's 
financial  resources  does  not  go  so  far  as 
requiring  resources  Cor  such 


compensation  payments.  However. 
should  t40AA  in  the  future  detemrine 
that  a  redassation  TCR  would  be 
appropriate,  then  the  financial 
implications  of  such  a  requirement  could 
be  induded  in  NOAA's  analysis  of  an 
applicant's  financial  capability. 

A  commenter  also  suggested  that 
more  detailed  information  be  provided 
by  the  applicant  indoding  a  statement 
01  finandng  feasibility  from  financing 
entities.  On  the  other  hand,  several 
commeoters  indicated  that  at  the  time 
of  an  applicatioa  an  applicant  cannot 
obtain  a  commitment  of  funds.  They 
pointed  out  that  the  issue  of  financial 
resources  can  be  addressed  only  in 
general  terms  prior  to  obtaining  a 
commercial  recovery  pennit  and  at  that 
stage  an  applicant  could  be  expected 
on^  to  demonstrate  reasonable 
likelihood  of  accesa  to  funding.  They 
ptopoaad  that  any  further  detail  or 
fustification  would  be  unreasonable  at 
that  time  in  their  operations  planning. 
NOAA  agrees  that  available  financial 
infonnatiflo  likely  would  be  mora 
limited  prior  to  issuance  of  a  permit 
NOAA  also  has  coadoded  that  mora 
general  information  is  suffident  to 
establish  an  applicant's  finanrial 
responsibility,  and  genwally  had 
intended  suu  an  approach  to  thia  isaae. 
Section  871.201(b)  hsis  been  revised  to 
clarify  the  nature  of  information  which 
should  be  induded  in  an  application. 

Statement  of  Techaoiogical 
Experience  and  Capabilities^— T\u» 
subiect  ia  a  prime  example  of  where  pre- 
existing  information  wl^cb  NOAA  haa 
from  a  permit  applicant's  earlier 
application  for  an  exploration  license,  or 
from  his  subsequent  reports  of 
exploration  activitiea  condaded  under  a 
licenaa,  Biay  be  referenced  in  the 
context  of  the  commercial  recovery 
permit  application.  This  was  the  asaior 
Ihniat  of  several  comments  on  propoaed 
i  971.202,  and  NOAA  agreea.  NOAA  has 
highlighted  this  approadi  by  inserting  a 
reference  to  the  clarified  1 971  J0O(e). 

A  commenter  also  proposed  that  in 
view  of  first  generation  miners 
presenting  plans  for  prototype 
technology,  applicants  should  have 
freedom  in  the  form  1^  which  their 
technical  data  and  intemation  ara 
preeantad  NOAA  belierea  this  is 
appropriate,  and  the  regulations  were 
modified  to  enhance  s«ch  flexibility. 

One  comaaenter  suggested  that  the 
regulations  raqaira  tha  tasting  of  a 
mining  systeas  prior  to  applying  for  a 
comraardal  recovery  permit;  in  the 
absence  of  such  teats,  tha  regulations 
and  TCRs  shoukl  spadfy  the  very 
preliminary,  tentative  nature  of  relevant 
determinations.  Bach  of  the  existing 
licensees  has  in  fact  conducted  at-sea 


testing  of  mining  equipment  and  testing 
may  be  conducted  under  an  exploration 
license.  Even  considering  this  and  the 
fact  that  NOAA  is  sympathetic  with  one 
comment  that  testing  and  monitoring 
should  be  encouraged,  NOAA  does  not 
beUeve  that  sucb  activities  are 
absolutety  necessary  to  demonstrate 
technolo^cal  capability.  At  the  time  of 
NOAA's  making  final  determinations  on 
a  permit  application,  however,  TCRs 
would  take  account  of  any  future 
information  or  verification  requirements. 

One  commenter  also  suggested  that 
the  "best  available  technologies" 
requirement  of  the  Act  should  be 
addressed  in  this  section  of  the 
regulations.  NOAA  acknowledges  this 
requirement  in  section  1Q9(b)  of  the  Act 
It  is  addressed  in  S|  971.423. 
971.203(bK3).  971.e04  (a)  and  (c)  and 
971.eOZ(f).  Therefore.  NOAA  believes  It 
is  inappropriate  to  address  the  issue  in 
1971.202. 

One  commenter  suggested  that  the 
regulations  require  trebling  and 
certification,  and  expressed  its 
particular  interest  in  health  and  safety 
standards  in  this  regard.  NOAA  has 
specifically  addressed  health  and  safety 
aspects  elsewhere  in  the  regulations — in 
a  971.205,  971.407  and  971.422,  and  in 
Subpart  G— relying  on  Coast  Guard 
vessel  safety  and  inspection 
requirements.  NOAA  believes  that  this 
aspect  is  adequately  addressed  in  those 
sections. 

Commercial  Recovery  PAzn.— Several 
commenters  expressed  concern  that 
NOAA  was  requesting  unrealistic  detail 
in  a  commercial  recovery  plan,  given  the 
20-year  duration  of  a  permit  NOAA  had 
ln*^wwlw*  to  take  this  consideration  into 
account  as  reflected  in  the  terms  of 
proposed  1 9n203{a\.  wherein  more 
detail  was  requested  for  the  period 
leading  up  to  commercial  recovery.  This 
subsection  has  been  further  clarified  to 
say  that  tha  plan  would  pro)ect 
anticipated  20-year  activities  in  a 
general  way,  and  to  acknowledge  that  a 
plan  in  advance  of  commerdal 
operations  would  be  preliminary  and 
subject  to  change. 

The  comments  also  indicate  some 
question  aa  to  whether  NOAA's 
regulations  conformed  to  the  elements  of 
a  commercial  recovery  plan  as  set  forth 
in  section  103(a)(2)(C)  of  the  Act  To 
confirm  this  conformance  to  the  Act 
1 971  J09(b)  has  been  revised  to  repeal 
mora  accurately  these  elements  as  they         ^ 
are  set  forth  in  the  Act  while  retaining 
croaa  references  specifying  requirements 
or  determinations  to  which  each  element 
relates.  NOAA  finds  such  cross 
references  helpful  for  its  own  purposes, 
and  believes  they  would  be  helpful  also 
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for  others.  In  the  course  of  revising 
S  971.203(b).  a  provision  for 
characterizing  the  proposed  mining 
system,  in  terms  of  environmental 
effects,  has  been  moved  to  S  971.603(b), 
as  part  of  the  monitoring  plan. 

Several  commenters  focussed 
specifically  on  the  issue  of  the  "logical 
mining  unit"  (LMU),  in  one  case  seeking 
more  restriction,  and  in  others  proposing 
more  discretion  by  applicants.  One 
commenter  suggested  that  NOAA 
establish  the  LMU  size;  another 
recommended  that  the  LMU  be  as  small 
as  possible.  Both  suggestions  appear  to 
be  motivated  by  a  concern  for  benthic 
impact.  This  concern  drives  several  of 
the  proposed  rules  but  the  Act  does  not 
allow  LMU  size  to  be  subject  to  its 
influence.  This  raises  the  question  of 
what  is  the  applicant's  role  versus 
NOAA's  role  in  determining  an 
appropriate  commerdal  recovery  area. 
The  Act  and  regulations  reflect  that  the 
applicant  will  select  the  size  and 
location  of  the  area,  which  area  will  be 
approved  unless  the  Administrator  finds 
that  among  other  considerations,  the 
area  is  not  a  logical  mining  unit  Section 
103(a)(2)(E)  of  the  Act  and  {  971.501 
define  an  LMU,  on  which  definition 
NOAA  win  rely  in  making  its 
determination.  As  a  basis  for  making 
this  determination,  NOAA  must  have 
certain  information  on  resource 
assessment  from  the  applicant  Hie 
regulations  identify  this  dement  of  the 
commercial  recovery  plan  as  the  one 
primarily  relevant  to  the  required  LMU 
determination. 

One  commenter  suggested  that 
environmental  consequences  of  onshore 
processing  should  be  included  in  the 
commercial  recovery  plan.  NOAA 
believes  this  subject  is  addressed  in  the 
statutory  elements  which  are  listed  in 
S  971.203(b)(3).  (6).  and  (7). 

Environmental  Baseline  Data. — Many 
comments  were  recdved  concerning  the 
need  for  a  requirement  for  the  applicant 
to  submit  environmental  baseline 
information  with  the  permit  application. 
Several  conmients  also  mentioned  that 
NOAA  should  list  the  required  baseline 
environmental  information  necessary  for 
EIS  and  TCR  preparation.  The 
regulations  have  been  revised  in 
S  971.204  to  reflect  these  comments. 
Specifically,  a  list  of  environmental 
baseline  parameters  was  added  fitun 
NOAA's  Deep  Seabed  Mining  Technical 
Guidance  Document  pertaining  to  the 
upper  and  lower  water  column.  These 
parameters  should  be  included  in  the 
EIS  prepared  on  a  permit  issued  for  an 
area  that  lies  within  the  area  of  NOAA's 
earlier  Deep  Ocean  Mining 
Environmental  Study  (DOMES).  For  a 


permit  area  outside  the  DOMES  area, 
the  applicant  is  encouraged  to  consult 
eariy  with  NOAA  in  order  to  determine 
the  specific  parameters  that  will  be 
required  to  be  measured.  The 
regulations  now  contain  a  provision  that 
the  Administrator  may  require  the 
submission  of  additional  data  if  he 
determines  that  the  basis  fcM-  a  suitable 
EIS,  or  a  determination  of  appropriate 
TCRs,  is  not  available.  They  also  clarify 
that  the  EIS  must  characterize  the 
environment  in  such  a  way  as  to  provide 
a  basis  for  judging  the  potential  for 
significant  adverse  effects  or  irreparable 
harm  to  the  environment 

It  was  also  suggested  by  one 
commenter  than  NOAA  should  assure 
that  it  has  the  means  to  measure  the 
adequacy  of  the  existing  environmental 
information  and  to  assess  the  need  for 
the  apphcant  to  collect  additional 
baseline  information  before  the  permit 
application  can  be  processed  This 
commenter  had  in  mind  that  NOAA 
should  consult  with  experts  in  specific 
fields,  induding  affected  States,  as 
appropriate.  NOAA  concurs  with  this 
recommendation.  The  procedures  in  the 
regulations  allow  for  such  consultations 
in  general,  and  they  also  contain 
specific  reference  to  consultation  wWi 
States,  as  summarized  below. 

State  Involvement — Four  commentere 
expressed  concern  that  the  proposed 
regidations  did  not  provide  for  suffident 
State  agency  consultation  in  decision- 
making. Two  commenters  specifically 
requested  that  States  be  consulted  by 
NOAA  In  making  its  determination  as  to 
whether  pennit  apphcations  are 
complete  for  processing  and  that  NOAA 
notify  the  applicant  or  at  a  fninimntff 
consult  with  any  affected  State, 
regarding  the  need  for  a  Federal 
consistency  certification  which  may  be 
required  in  compliance  with  the  Coastal 
Zone  Management  Act  as  amended. 
Three  commenters  expressed  a  need  for 
formal  inclusion  of  State  interests  in  the 
public  hearing  and  comment  process, 
and  another  commenter  expressed  a 
desire  for  an  "open  channd"  for  State 
input  to  NOAA  at  times  other  than 
specifically  designated  comment 
periods.  Two  commenters  stated  that 
States  would  not  begin  the  Federal 
consistency  determination  process  until 
the  final  EIS  and  TCRs  were  in  hand. 

Due  to  the  absence  of  any  spedal 
provisions  in  the  Act  relating  to  States, 
NOAA  believes  the  overriding 
applicable  law  and  procedures  are  those 
under  the  Federal  consistency 
provisions  of  the  Coastal  Zone 
Management  Act  Section  971.101 
contains  new  definitions,  "Affected 
State"  and  "State  agency."  which  are 


compatiUe  with  that  statiite.  However. 
NOAA  has  considered  the  views  of  the 
commenters  and  has  incorporated  more 
specific  opportunities  for  State  agency 
consultation  into  the  final  regulations, 
which  are  compatible  with  the  Federal 
consistency  procedures.  Sections 
971.200(g).  971.212.  971.213.  971.401. 
971,402,  971.419(b),  971.43a  971.806(b) 
and  971.flQ2(g)  now  contain  language 
which  will  encourage  applicants  to 
consuh  with  affected  States  and  local 
agencies  as  eariy  as  is  practicable  in  the 
development  of  a  pennit  application, 
and  which  clarifies  formal  opportunities 
for  comments  by  affected  States,  hi  this 
way  appUcants  can  be  aware  of  the 
Federal  State  and  other  requirements 
and  concerns  which  may  help  to  shape 
the  mineral  mining  and  processing 
stages  of  commercial  recovery.  Other 
sections— {8  971.200(h)  and  971.412(()— 
explicitly  state  the  need  for  an  appHcant 
for  a  commercial  recovery  permit  to 
meet  the  substantive  and  procedural 
requirements  of  the  Coastal  Zone 
Management  Act  and  15  CFR  Part  930, 
Subpart  D,  where  applicable.  Under 
these  provisions  the  State  agency  shall 
be  responsible  for  coordinating 
comments  widi  other  State,  regional  and 
local  agendes. 

Although  other  agendes  %vlll  be 
involved  in  the  formal  review  and 
comment  process  preceding  a  final 
decision  on  certification  of  an 
application  and  issuance  of  a 
commerdal  recovery  permit  the 
Administrator  wHl  determine  whether 
an  application  for  a  commercial 
recovery  permit  is  complete  for  formal 
processing  under  the  Act  NOAA  wHl 
make  a  concerted  effort  to  work  with 
other  Federal  and  State  agendes  to 
satisfy  mutual  requirements  for 
information  where  possible;  however, 
due  to  the  possible  lead  time  involved  in 
applying  for  a  commercial  recovery 
pennit  authorizing  the  offshore 
operations  for  deep  seabed  mining,  it 
may  not  be  possible  to  incorporate  all 
the  infonnation  requirements  of  those 
other  permits  needed  for  later  stages  of 
mineral  recovery  and  waste  disposal 
However,  NOAA  does  require 
applicants  to  supply  sufficient 
information  with  the  commerdal 
recovery  permit  application  to  give  full 
disdosure  of  these  other  comm«ical 
activities  in  the  EIS  as  an  indirect 
impact  associated  with  issuance  of  the 
commerdal  recovery  permit 

Comments  received  from  other 
Federal  agendes.  affected  State 
agendes.  and  the  public  in  response  to 
the  draft  EIS  and  proposed  TCRs  will  be 
conndered  in  issuance  of  a  commercial 
recovery  permit  Permittees  will  also  be 
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put  on  notice  in  a  TCR  attached  to  the 
permit  that  receipt  of  the  NOAA  permit 
does  not  alleviate  the  need  to  satisfy  all 
other  necessary  statutory  and  regulatory 
requirements  for  proposed  activities 
contained  in  the  commercial  recovery 
plan.  Statutory  and  regulatory 
requirements  other  than  those  under  the 
Act  are  not  considered  to  be  satisfied 
through  issuance  of  the  commercial 
recovery  permit 

US.  Ve»»el  Requirements. — One 
cammenter  suggested  it  might  be 
approfviate  to  define  U£.  citizen  for  the 
purpoeet  of  the  mining  vessel — to  be  100 
percent  American  ownership  with  no 
foreigD  idudary  obligation — in  order  to 
fliukeld  against  foreign  investmeQts  or 
coostmcttoa  dUating  leiis  rsage  natioaal 
Interests  of  the  United  States.  MS. 
vessel  reqoirements  are  specifically 
addressed  in  sectioD  102(c)  of  the  Act. 
whidi  provisiaas  sre  incorporsted  into 
these  legolations  (s^.  ||  gTL^OKs)  and 
971.422  end  Sobpoil  G).  NQAA  does  not 
have  andiority  to  establish  U.&  vessel 
reqeirements  beyond  tboee  in  th^  Act. 
soch  ss  dM  sonsted  definition. 

Aot/tHMi  Jb/bnaotiafb— NOAA    , 
reasestod'CaaiBents  on  whsther 
tafomattoa  related  to  tfaa  antltrast 
review,  letetqood  in  sAcfiSa  183(d)  of 
tie  Act  riwold  be  specified  in  NOAA 
'  rogalaf-"-^*  »» r^n"  "' a  eaa^erdal  : 
leooyery  p^nni:  ippucatkNL  or.  whether 
NOAA  shoald^a  W>l^;c|aa^Hdnta   : 
'  potsntlsl  spfMcAat  Ini^MMBy  as  lo 
what  iDlbRMtlba^M  ^yttctUtl  klMvId 
Mftepriiai  laiMnHdk  to^tke 
Dt^Mttpt  dfJlpstfeafflbnaAd  Federal 
TVads  CoaadsrfoB  IFTC),  MMMdd  those 
sasnciss  nsaaMi  DwO^flBatjon  Booer  tneir 
owik  authorities.  NOAA  sM>  set  farai 
the  antitrost  Infijrmatidn  needs  which 
generally  had  been  identified  by  DO} 
sndFTC 

Two  commenters*  responses 
Bopported  having  NOAA's  regidadons 
rsqoire  specified  sntitrast  infotmation 
sspert  ofacoBunefdalrecoverVpenntI 
apptkation.  with  the  spsdfied  sbiUty  of 
DO|  and  FTC  to  obtain  sdditional 
taionMHaB  II  nscissary  rar  sntnmsi 
review.  They  also  Ughlightbd  the  nsed 
lor  adeqoaie  infomatlon  fai  the  first 
place  before  the  dne  period  for  antttmst 
review  ahoold  be  sDawed  to  ran. 

Three  other  oonmenters  stated  that 
they  woold  prefer  to  sebn^t  sll 
inforsMtion  tai  one  applicatian  end 
dmingh  s  slngls  process — NOAA's 
permitting  process — indicating  that 
■nder  the  rales  NOAA  should  maintain 
a  "lead  agency"  fnnctk»  or  serve  as  the 
single  soorce  of  oootrot  and  deedMnes 
with  tide  information  as  well  as  other 
permitting  information.  However,  two  of 
them  said  they  would  not  want  NOAA 
to  include  the  details  on  antitrust 


information  in  the  regulation:  rather,  the 
rule  should  make  reference  only  to 
information  which  is  relevant  for  the 
particular  applicant  with  respect  to 
antitrust  review. 

On  the  basis  of  these  conunents. 
NOAA  has  retained  in  i  971.211  the 
provisions  for  antitrust  review,  which 
reflect  the  statutory  provisions  on  this 
subiect  In  order  to  assure  that  adequate 
infbrmation  is  available  for  the 
prescribed  review,  the  rule  clarifies  that 
the  review  period  follows  receipt  of  an 
application  that  NOAA  has  determined 
pursuant  to  1 971,210  to  be  complete.  As 
for  setting  forth  actual  infbrmation 
reqa^ements.  i  071.207  only  specifies 
that  antitrust  information  with  an 
applicatioo  must  be  sufiident  in  the 
view  of  the  applicant  and  based  on  pre- 
appUcation  consultations,  to  identify  the 
applicatian  and  describe  any  significant 
existing  mariiet  share  it  has  wim  respect 
to  the  mining  or  marketing  of  the  metals 
to  be  recovered  under  the  permit 

Sobpart  D— Issuance/Transfer /Terms^ 
Coiiditions  snd  Rsstrictions 

Procetsiag  OutaJde  US—Ooa 
eommenter  propoeed  dropping  all 

:  laatfkttons  on  foreign  processing,  failing 
to  raaltae  that  the  lestrictidms  a 
prorvls^  dr  1^  Act 
,  TwoooatttiBnlBtsfetoniMnded^iat '  ; 
di*  «p|Mkt'ibbinit  ata  environmental 

.HMMsttwdt lection ni808(cl  '  ^  :•;  •  i 

'faitefpsdstes  provisions  TorrelBvant'  ' 
ooriMia  fadomatioQ  oatrfdb  the  United' 
States,  wha  soch  Droceesihf  is 
proposed,  and  has  Men  referenced  hi'  ' 
1 971.40e(d)  for  clarity. 

One  conmMnter  stated  diet  NOAA  ' 
ahoold  not  allow  a  permittee  to  operate 
onder  a  kessr  environmental  standard, 
oot^de  dw  U.8.,  dian  would  be  the  case 
hi  the  U,8.  fanpoeition  of  environmental 
reqeirements  on  proceesing  abroad  is 
beyond  dMB  sodxirity  of  die  Act.     . 
however  Bxecative  Order  12114t 
leqolring  the  environmental  review  of 
Bia)ar  Federal  actions  atwoad.  la 
appttcable.  ;      ' 

Duration  of  Amn/'t— Two 
commeitfers  beheved  the  20-year  •  >^     '  ' 
duratSon  of  a  permit  to  be  too  long  given 
die  taiftmcy  of  the  industry  and  the 
relative  lack  of  environmental   '■'    |.    ',' 
infomation  on  the  deep  sea 
environment  particalariy  the  deep  sea 

•  benthos.  It  was  suggested  tbst  die  length 
of  permit  be  Umited  to  time  periods  on 
the  order  of  5  years,  with  renewal 
contingent  upon  a  finding  of  no 
significant  adverse  effect  diligence  in 
exploration,  and  compliance  with  the 
TCRs. 

The  provision  for  a  20-year  permit 
"and  for  so  long  thereafter  as  hard 
mineral  resources  are  recovered 


annually  in  commercial  quantities  from 
the  area  to  which  the  recovery  plan 
associated  with  the  permit  applies." 
comes  direcUy  from  the  Act  and 
therefore  remains  unchanged  in  the 
permit  regulations.  However,  as 
discussed  under  environmental  effects 
(t  971.406  and  S971.601),  the  regulations 
have  been  modified  to  account  for  the 
sitiiation  where  there  is  insufficient 
information  to  adequately  address  the 
issue  as  to  whether  the  commercial 
recovery  proposed  in  a  permit 
application  can  be  expected  to  result  in 
si^uficant  adverse  effects  on  the 
environment  Now.  if  there  is 
insufficient  information  to  reasonably 
make  a  determination  on  this  issue,  a 
permit  may  still  be  issued  tf  there  is;  [ 
enou^  information  io  reasonably 
conchide  that  *irTeparable  harm"  will 
not  occur  during  a  period  when  an 
approved  monitoring  program  is  , 

ondertaken  to  further  examins  die 
significant  adverse  effects  isspe.  |t  is  . 
further  noted  that  a  permit  is  Subject  lb;  , 
modification  or  suspension,  or 
ahimately  revocation.  pri<»  to  the  end  of 
<  a  26-year  permit  term  d  signtficaht  '  , 
adverse  environmental  effects  sra  * 

revealed  by  soch  monitoring.  As  poted    ' 
above,  "significant  adverse  , 
:  asviioninental  effect"  and  "{rrepai|Bble:  . 
harm"  are  new  additions  to  ftia.  ,•  . ,  ;., :. , 
« dOflnition  bet  .\\ 

'■  Subpart  K->Resource  E)evelopinent  *  <  i ' 

Mi  of  tha  comments  on  thiis  subpart.  <  4 
dealt  with  one  or  more  aspects  of  :  r .,  >'; 
coneervation,  ss  outlined  below: 
'  Mining  Efficiency.— Tvto  commenters 
opined  met  there  woold  be  bttle 
faicendve  to  mine  If  s  permittee  weif    ', 
requ^ed  to  recover  "nearly  all  the      ^■ 
nodoles"  in  an  area,  statements  that 
tndtcated  that  the  proposed  rule  was  no* . 

.  drafted  as  dearly  as  it  might  ha«e  been  . 
The  ambisooDS  phrase  has  been 
removed  from  1 971  .a02(b). 
Several  commeoters  agreed  with  the    '. 

'  proposed  rule  which  allows  market 
forces  to  effect  a  realistic  effidency  of     , 

'<  ailning.  One  commenier  recommended 
diat  NOAA  establish  a  threshold,  but  .' 
NOAA  believes  such  a  requirement 

'  would  be  premature  in  view  of  the      ■  >' . 
embryonic  state  of  industrial 
dnveJoproent.  NOAA  is  deleting  the 
requirement  of  {071.501(c).  which 
requested  a  discussion  of  prior  lest 
mining  in  relation  to  mining  efficiency, 
to  provide  a  more  consistent  approach 
to  the  notion  of  allowing  market  prices 
to  prevail. 

Chronology  of  Mining  Sub-areas. —    ' 
Two  commenters  questioned  NOAA's 
authority  to  request  a  plan  of  the 
sequence  in  which  a  mine  site's 
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mineable  sub-areas  wiU  be  mlaed.  One 
asserted  that  this  would  place  an 
unnecessary  and  difficuU  burden  on  pre- 
enactment  explorers.  Another  stated 
that  the  chronology  will  only  be 
generally  kno%vn  at  the  time  of 
application.  Another  coounenter  offered 
the  notion  that  NOAA's  prime  concern 
in  this  regard  should  be  to  prevent 
waste  from  intentionally  poor  mining 
practices  aimed  at  high  profits  by 
"gutting"  a  site.  This  is  predsely  the 
motive  behind  the  proposed 
S(  071.S01(b)  and  971J02(b);  NOAA  is 
required  to  address  this  issue  by  section 
110  of  the  Act  In  coosideraUoa  of  the 
comments,  proposed  S  971.501(b).  which 
called  for  a  chronology  of  areas  as  part 
of  a  logical  mining  unit  description.. has 
been  deleted.  Subsection  971.502(b)  has 
been  darified  tp  provide  that  the 
description  of  the  sequence  of  mining  is 
expected  to  be  preliminary  and  subject 
to  change. 

M//u/^  Pa/tefria.— Two  commenters   . 
recommended  that  NOAA  specify 
patterns;  two  othtjr^.opined.th^t  NOAA 
should  allow  o|>eratbrs  to  deyelop  their 
own  patterns.;  NOAA  is  in  sympathy 
with  the  latter  vi0w  because  patternsj' 
effidency,  and  chronology  all  ariB 
interrelated  in  the  sense  that -they 
should  comprise  a  mining  strategy  that 
takes  info  act;aunf  the  requirements  of 
the  Acf  8  conservation  requirempnt.  This 
strategy  is  to  be  discussed  in  the  permit 
application.  (wrsujHit  to  5  971.502(b). 

Conservation  of  Unprocessed 
Manganese.— CoTtitnenta  from  several . 
parties  indicated  an  inferrence  not 
intended  by  NOAA' !n  the  proposal  ifl 
5  97l.Stefc);  •*  —  not  to  remfer  tfre   " 
magganese  trhSvMfable.to  Ttilure 
users,  ••"***  by  stating  thwfoi^      " 
recovery  and  storage  would  not  be 
econonfit.  NOAA's  rule  requires  nefdier' 
presentrecovery  nor  storage.'       '  "   '    * 

One  eoifimeilter  approved  of  th€ 
proposed  rule  but  asserted  that  the 
waiver  (potentially  allowing  dispersalof 
tailings  if  necessary  for  the  economic 
practicability  of  the  operation)  would 
defeat  the  purpose.  NOAA  does  not 
intend  to  grant  waivers,  if  requested, 
automatically,  but  rather  wiU  balance 
the  need  to  encourage  nodule  mining 
against  the  potential  future  need  for 
manganese,  recognizmg  that  the  need  Is 
not  likely  to  extend  to  ail  of  the 
manganese  generated  by  all^f  die 
operators. 

Another  eommenter  stated  that  the 
authority  of  the  Administrator  to  cancel 
this  waiver,  as  well  as  to  amend  the 
regulations  in  the  event  of  a  national 
need  for  manganese,  introduces  an 
uncertainty  which  affects  the  economic 
decisionmaking  ability  to  permittees. 
NOAA  agrees,  but  believes  that  the 


private  sector  is  accustosMd  to  caveats 
related  to  national  emergencies. 

General. — ^Two  commenters  disagreed 
with  the  wisdom  of  the  exception  in 
I  971.804  whereby  aDaended  regulations 
dealing  with  conservation  woukl  apply 
to  then-existing  permits  only  if  they 
would  not  impose  serious  or  irreparable 
economic  haidship  on  the  permittee. 
This  exception  is  required  by  the  Act 

Subpart  F— Environmental  Effects 

General — Several  coaunents  were 
received  on  the  adequacy  of  the 
environmental  parts  of  the  July  1966 
proposed  permit  regulations.  For 
instance  one  coastal  State  agency  noted 
that  the  broad  general  guidelines  and 
principles  tegordiog  environniental 
protection.  "*  *  *  seems  reasonable  to 
us  and  we  believe  that  NOAA's 
research  program  concerning  the  deep 
seabed  environment  can  yield 
information  important  to  identifying  and 
mitigating  any  adverse  effects  which 
may  be  important  to  this  State."  Another 
coastal  State  noted:  "We  feel  the  two 
stage  process  of  general  regulations  then 
permit  specific  terms,  conditions  and 
restrictioi^  (is)  a  safe  route  totake 
given  the  uncertainty  of  technologies 
and  environmental  concerns  to  be 
applied" 

In  contrast  to  the  above  reactions, 
there  were  a  number  of  comments 
expressing  concern  over  what  was 
perceived  to  be  a  dearth  of 
environmental  guidelines,  particulariy 
given  the  infancy  of  the  industry  and 
technology  and  a  relative  lack  of 
environmental  knowledge  of  the  deep 
sea  enVitonment.  Highlights  of  these . 
comments  ere:  (1)  Considering  the  lack 
of  information  of  the  deep  sea 
environment  NOAA  shcmld  undertake 
an  expanded  program  of  environmental 
assessment,  that  focuses  on  information 
needed  to  develop  responsible 
regulatory  requirements;  (2)  the         •-  • 
regulatory  process  relies  on  after-the^ 
fact  monitoriog  to  develop  the 
information  needed  to  assess  adverse 
impacts,  and  then  fails  to  provide 
assurtmce  that  this  information  will  be 
used  to  modify  permits  so  that  hmmful 
practices  are  stopped  or  mitigated:  (3) 
there  is  a  presumption  that  there  will  be 
no  significant  adverse  environmental 
effects;  (4)  the  envtroninental 
information  available  from  monitoring 
will  be  available  only  after  adverse 
effects  have  already  occurred;  and  (5) 
the  20-year  duration  of  a  permit  is  too 
long,  ^ven  the  relative  lack  of 
information  on  the  deep  sea 
environment 

As  explained  below,  certain  changes 
have  been  made  in  these  final 
regulations  to  darify  the  environmental 


requirements.  All  the  changes  were 
proposed  in  the  September  1987 
supplemental  proposed  nde. 

NOAA  fidl  wril  realizes  dw  relative 
lack  of  information  on  the  deep  sea 
environment  and  has  continued  to 
pursues  research  program  to  fill  the 
major  gaps.  Presentiy.  this  research  is 
foiaissed  on  the  bmtbic  iayacts  due  to 
the  sedimentation  of  particulate 
material  suspended  by  a  mining 
collector  device  or  discharged  as  a 
benthic  plume.  NOAA  is  also 
investigating  the  possibility  of 
conducting  some  environmental  studies 
during  the  test  of  mining  equipment  in 
the  next  several  years  involv^ 
cooperation  with  other  nations.  Given 
the  present  state  of  the  metals  market 
and  the  negative  influence  this  has  had 
on  commerdal  deep  seabed  mining 
plans,  sonie  of  the  results  of  these 
research  efforts  should  be  available 
before  NOAA  receives  S  permit 
application. 

Criteria  for  petermfnation  of      ;.. 
Significant  Adverse  Ejects. — The 
permit  regulations  have  a  new 
S  971.601— Environmental  requirements, 
diat  was  set  forth  in  NOAA's 
supplemental  proposed  rule  and  that 
explicitly  notps  the  environmental 
requirements  which  the  Administrator 
must  address  in  issuing  a  permit  These 
requirements  are  based  on  there  being 
sufficient  environmental  informatioo  to 
make  a  (determination  that  either.  (1)    , 
The  issuance  of  a  permit  cannot 
reasonably  be  expected  to  result  in  a  .  '  . 
"significant  adverse  emironmeotal   ... 
effect;';  or  [2)  If  there  is  insiiffident .    . 
informatipa  to  make  a  determination  oin 
this  question,  AP  "MTeparable  harm"  will 
come  to  the  eavdromnent  during  a  period 
when  monitoring  of  commercial 
recovery  is  undertaken  to  further  . 
examine  the  significant  adverse  efiiects 
issue.  This  part  of  (  971.601  is  patterned 
after  the  Ocean  Discharge  Criteria  of  the 
Clean  Water  Ad  regulations.  However. 
NOAA  will  examine  any  perturbation  to 
the  environment  caused  by  the  issuance 
of  a  permit  regardless  of  whether  or  not 
a  particular  mining  system  Greetes  a 
discharge.  Subsection  971.601(b) 
requires  the  applicant  to  have  an 
approved  monitoring  plan  (S  971.603) 
and  the  resouroes  and  other  capabilities 
to  implement  it(as  required  in 
SS  971.201  and  971.202(b)(1)}.  As  part  of 
this  structHTB.  in  the  regulations, 
S  971.101>-Definiti(»is.  new  terms 
"significant  adverse  environmental 
effect"  as  weU  as  "irreparable  harm" 
have  been  defined,  again  using  the 
pattern  of  the  Oceen  Discharge  Criteria. 
New  f  971 J02 — Significant  cufverse 
environmental  effects,  indodes  in 
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•xibs«ctioB  (b)  a  crosa-refereocs  to  the 
criteria  in  1 9714Xn(a). 

The  above  changes  will  reaaonably 
negate  the  possibilitv  of  "irreparable 
harm"  occuiring  to  the  environment  in 
the  event  of  th««  being  inauffldent 
information  to  decide  on  the  question  of 
"significant  adverse  enviroDmental 
effect."  and  monitoring  is  used  to  further 
examine  this  issue.  Purtbennore, 
1 971406  has  been  modified  to  note  daat 
if  a  permit  is  granted  under  this 
scenaria  it  wUl  be  subject  to 
modification,  suspensioo  or  revocation  if 

■  .igntfU^ant  mAvair^  mnvirtmilMnim\ 

effect  is  revealed  by  such  qMoitoting. 
Also,  i  9n^7(h)  specifies,  as 
authorixed  hi  ^  Act  that  such 
suspension  or  modificatian  may  be 
required  immediately  if  necessary  to 
prevent  a  significant  adwse 
environmental  effect  Thus,  ahhough  a 
permit  under  such  a  scenario  would  still 
be  issued  for  20  years  (a  statutory 
requirement  see  earlier  discussion  on 
duration  of  a  permit),  the  efiiectlve 
period  could  be  less  in  the  event  ef  the 
appearance  of  a  significant  adverse 
environmental  effect  that  cannot  be 
mitigated. 

NOAA  believes  that  adequate 
protection  is  being  provided  to  the 
environment  with  the  above  noted 
changes  and  with  the  definitions  of 
"significant  adverse  environmental 
effect"  and  "irreparable  harm" 
(1971.101). 

EnriroiunentaJ  ReqaJrements.—Oam 
commenter.  while  generally  agreeing 
vrith  the  approach  m  the  supplemental 
proposal  suggested  that  new 
f  971.001(a)  be  revised  to  clarify  that 
OMoing  monitoring  is  intended  to  gadier 
sufficient  information  "in  order  to 
determine  the  potential  for  or 
occurrence  of  any  significant  adverse 
environmental  effect"  This  suggestion 
has  been  incorporated. 

Another  commenter,  while  agreeing 
with  modelling  these  provisions  after 
EPA't  Ocean  Discbarge  Criteria, 
expressed  the  opinion  that  the  EPA  .  . 
criteria  should  not  be  considered  an 
ideal  model,  in  that  using  vadi  criteria 
for  general  NFDES  permits  can  result  in 
inadequate  information  with  respect  to 
site-specific  effects.  However,  this 
concern  should  not  affect  NOAA's 
approach  for  its  own  permits.  A  NOAA 
permit  is  not  general  but  is  only  site-, 
specific  NOAA  beUeves  that  the 
articulated  criteria  in  1 971.601  are 
adequate  for  jutting  case-by-case,  site- 
speciric  effects.  Also,  NOAA's  initial 
determinations  will  continue  to  be 
checked  for  verification  after  permit 
issuance — not  only  throti^  prescribed 
monitoring  by  the  permitted  but  also  by. 
continuing  resear^ '/ 


A  commenter  suggested  that  NOAA 
emphasi2e  more  the  results  of 
environmental  study  it  has  alrea<^ 
accompUshed  in  considering 
anvirt^nantal  criteria.  NOAA  intend^ 
that  the  factors  at  criteria  set  forth  fai 
the  regulations  be  addressed  within  the 
context  of  accomplished  studies,  since 
they  already  have  been  addressed  at  the 
programmatic  level  in  NOAA's 
programmatic  EIS.  In  addition,  a  r^ted 
section  (1 971.204(b))  U^ilights  that  in 
preparing  the  EIS  for  assesadng  the 
environmental  effects  relating  to  each 
permit  the  Administrator  w^  atilixe 
existiiM  information. 

Anotoer  commenter  expressed  a 
preference  for  a  " 'go-slow*  and  nxmitOT 
approach"  in  beu  of  the  propmed 
irreparable  harm  procedure,  since  it  was 
■nciear  to  him  how  NOAA  could  make  a 
reasoned  "irreparable  harm" 
determination.  This  commenter's 
approach  in  essence  would  be  the  same 
as  originally  proposed  by  NOAA. 
However,  other  commenters  have 
stressed  that  greater  specificity  in  the 
form  of  criteria  was  needed — whidi  led 
to  the  latest  approach  that  NOAA 
believes  is  responsive  to  eartier  ' 
comments,  is  responsible  and  is         .  .' 
manageable.  Virtually  all  other       ' 
commenters  either  explicitly  support  the 
current  approach  or  have  not  objected  to 
it 

Significant  Advene  Eitvironmeatal 
EffecU.—Otm  commenter  suggested  that 
1 97U002(b)  should  cross  reference 
1 071  JOl(a)  to  clarify  that  environmental 
effects  determinations  will  consider 
information  rdlected  in  the  critoia 
listed  in  the  previous  section.  A  cross 
reference  to  1 971401(a)  has  been 
added. 

Atsea  Monitoiins-—^^'*^  though  the 
propcMed  regulations  on  which 
comments  were  taken  pertained  solely 
to  the  issuance  of  permits,  one 
commenter  noted  that  NOAA's     '  ' 
regulations  for  exploration  licenses  do 
not  require  companies  to  conduct 
.  monitoring  unless  they  engage  in  at-sea 
mining  tasta.  This  commenter  feh  that 
"while  pre-systems  test  activities  snould 
not  require  extensive  monitoring,  some 
specified  level  of  effort  by  the  licensee 
would  provide  evolving  information  on 
deep  ocean  processes  and  the  benthic 
community  and  thereby  enhance  the 
prospects  of  effective  monitoring  during 
commercial  recovery  phases  when  such, 
data  become  even  more  crucial." 

Although  the  exploration  regulatidiois 
distinguish  between  activities  with  no 
sigaificant  impact  (not  requiring 
monitoring)  and  activities^  such  as 
mining  system  tests,  with  potential 
impapt  (requiftog  monitoring),  NO AA  . 
',,  Ucense TC3ls  aire  more' detailed  and  .. 


recognize  an  intermediata  spectrum  of 
activities  which  could  require 
monitoring.  As  a  result  there  is  at  (east 
the  potential  for  the  gathering  of 
additional  environmental  data,  on  the 
part  of  exploration  ticensees,  even  if  no 
mining  system  tests  are  conducted. 

The  above  commenter  did  note  that 
with  respect  to  the  proposed  rule,  they 
support  NOAA's  monitoring 
requirements.  However,  they  further 
note  that  such  monitoring  is  intended  to 
assist  NOAA  in  determinlBg  die 
existence  of  or  potential  for  "significant 
adverse  Impacts"  on  the  environment 
and  that  without  a  definition  of  such,  the 
value  of  monitoring  would  be 
diminished.  This  concern  has  now  been 
addressed  with  the  new  provisions 
explained  above. 

One  commenter  requested  that  NOAA . 
produce  a  public  field  report  on  results 
of  the  monitoring  program  and 
observations.  H  is  expected  that  full- 
scale  monitoring  will  provide  NOAA 
with  much  useful  information  in  order  to' 
evaluate  die  TCRs,  and  develop  possible ' 
mitigation  measures.  NOAA  also 
recognizes  that  an  observer,  in 
performance  of  his  duties  on-board  a        , 
mining  vessel  will  have  access  to 
information  which  the  Ucetuee/ 
permittee  considers  to  be  proprietary. 
NOAA  wiU  protect  such  information  in 
accordance  with  applicable  law.  There 
are  no  provisions  or  resources  for 
publication  of  monitoring  reports  in 
entirety:  however,  the  environmental 
aspects  will  be  made  pubbc.  With  the 
exception  of  proprietary  data,  materials 
relevant  to  any  of  these  actions  will  be 
available  for  pubUc  inspection  in  the 
Ocean  Minerals  and  Energy  Division 
office. 

Another  commenter  noted  that  the 
costs  of  the  monitoring  requirements  ^ 
should  be  borne  by  the  government  '      ' 
However,  the  Act  requires  licensees  and 
permittees  to  monitor  the  environmental 
effects  of  their  activities  in  accordance    , 
with  guidelines  issued  by  the 
Administrator. 

Another  commenter  noted  that 
"perhaps  additional  emphasis  could  be 
placed  on  fisheries  issues."  In  response 
to  this,  under  8  971.803(e)(2),  the  phrase 
"including  commercially  and 
recreationally  valuable  fish"  has  been 
added  after  "behavior  of  biota". 

The  EPA,  as  a  commenter,  noted  that 
they  "will  have  to  address 
environmental  impacts  and  monitoring 
of  the  surface  and  subsurface  discharges.^ 
.'  in  issuing  any  NPDES  permit  including:,  ^ 
any  necessary  requirements  under  , .-! 

;'  section  403(c)  of  the  Qean  Water  Ad  ,  .. 
,  (CWA)."  In  this  context  EPA  further  , ,  | 
'.  noted  that  they  will  have  to  make  .    .;. .  ( 
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detentainatioas  related  to  "no 
unreasonable  degradation"  and      ' 
"irreparable  harm."  They  also  suggested 
a  revision  ta  J  971.802(8),  now 
(  971.803(8).  to  reflect  "that  monitoring 
requirements  are  to  ensure  eariy  and 
accurate  detection  of  environmental 
changes  so  as  to  prevent  the  occurrence 
of  significant  adverse  effects  from 
commercial  recovery  activities."  In 
response  to  this  latter  point,  NOAA  did 
modify  the  section  in  question  so  as  to 
state  (S  971.603(a)): 

Aq  appliouit  must  submit  with  iti ' 
application  a  monitoring  plan  designed  to 
enable  the  Administrator  to  assess 
environmental  impacts  and  to  develop  and 
evaluate  possible  methods  of  mitigating 
adverse  environmental  effects,  to  validate 
assessments  made  In  the  EIS,  and  to  ensure 
compliance  with  the  environmental 
protection  requirements  of  ttiis  part 

In  response  to  EPA's  other  comments 
concerning  unreasonable  degradation 
and  irreparable  harm,  the  new 
definitions  and  the  new  §  971.601 — 
Environmental  requirements,  are  quite 
compatible  with  the  needs  of  EPA  under 
the  NFDES  system  and  the  Ooean 
Discharge  Criteria.  In  addition.  NOAA 
has  refined  the  monitoring  parameters 
listed  in  (.971.e03(e),  in  order  to  provide 
greater  compatibility  widi  NPDES 
monitoring  and  to  provide  greater , 
precision  to  the  parameters. 

One  commenter  recommended  diat 
miners  should  be  called  on  to  monitor 
the  physical  local  effects  of  mining, 
while  rurther  long  term  studies  should 
be  undertaken  by  NOAA.  This 
commenter  also  observed  that  the 
monitoring  proposed  seems  to  be 
unlimited.  NOAA  believes  that  although 
(  971 J03  calls  for  monitoring  to  include 
biological  effects,  that  section  also 
clarifies  that  the  scope  of  such 
monitoring  is  focused  or  limited.  The 
overall  purposes  of  monitoring  initially 
set  Out  in  the  section  provide  this  focus, 
e.g.,  monitoring  should  provide  enough 
information  to  validate  assessments 
made  in  the  EIS. 

Another  commenter  suggested  that  a 
third  party,  similar  to  the  National 
Academy  of  Sciences,  cotild  provide 
monitors  and  develop  a  technical 
guidance  docimient  that  could  be 
available  for  public  comment  The  Act 
and  NOAA's  regulations  specify  that 
Federal  observers  be  Federal  officers  or 
employees,  but  this  would  allow  the 
discretion  to  include  any  persons  in  this 
category,  including  personnel  otiber  than 
NOAA  employees.  With  respect  to 
public  review  of  guidance  documents. 
NOAA's  regulations  and  EIS's  have 
always  been  the  subject  of  and  have 
benefited  bom  public  contribution. 
Public  review  would  continue  under  the 


rules  for  such  purposes  as  review  of 
future  appUcatiotis  and  monitoring 
plans,  lite  same  cominenter  also 
proposed  a  pne-year  moratorium  on 
miimig  operations  to  allow  additional 
environmental  assessment  This  would 
be  imnecessary.  however,  since  no 
commercial  recovery  under  the  Act  is 
planned  or  possible  for  over  one  year. 

With  respect  to  NOAA's  propo«al  for 
selection  of  impact  and  preservational 
reference  areas  as  part  of  a  monitoring 
plan,  two  commenters.  while  supporting 
this  approach,  went  un  lo  suggest  that 
NOAA  should  proceed  with  establishing 
criteria  for  such  areas.  NOAA  has 
concluded  that  it  is  possible  and 
appropriate  to  clarify  the  criteria  in 
these  rules,  i  e..  that  each  area  should  be 
representative  of  characteristics  of  the 
penp'Uee's  site — and  has  added  this  to 
S  9n.803{c). 

One  of  these  commenters  also 
proposed  that  designation  of  reference 
areas  should  be  prior  to  issuance  of  a 
commercial  recovery  permit  NOAA 
believes  that  selection  of  such  areas 
could  precede  a  permit  application,  but 
that  the  designation  would  be 
provisional  and  would  not  become 
permanent  until  the  permit  and  the 
approved  monitoring  plan  associated 
with  it  have  been  issued.  The 
regulations  now  clarify  that  this  may  be 
done. 

One  commenter  urged  that  the 
regulations  not  allow  the  use  of  }oint 
impact  reference  areas,  since  it  could  be 
difficult  to  trace  an  impact  to  a  specific 
recovery  process.  However,  anotner 
commenter  suggested  there  may  be  a 
strong  case,  based  on  factors  of 
efficiency,  effectiveness  aiul  economy, 
for  consolidating  reference  areas. 
NOAa  has  concluded  that  although 
some  situations  may  be  inappropriate 
for  joint  impact  reference  areas,  other 
situations  may  be  appropriate  and  even 
advantageous  (e.g.,  by  coincidence  of 
mine  site  characteristics,  or  for  benefits 
fit>m  more  efficient  monitoring  efforts 
that  produce  more  information).  Thus, 
the  regulations  should  not  undufy  limit 
flexibilify  by  prohibiting  the  possibility 
of  joint  areas. 

A  commenter  expressed  concern  over 
environmental  reference  areas  involving 
areas  outside  permit  areas.  Another 
commenter  urged  that  any  monitoring 
outside  a  permittee's  mine  site  be 
qualified  to  cover  only  areas,  and  only 
such  period  of  time,  for  which  the 
Admiiiistrator  determines  that  the 
permit  activity  has  the  potential  to 
cause  significant  adverse  environmental 
effect  or  irreparable  harm  in  the  outside 
area.  Still  another  commenter  suggested 
that  reasonable  limits  should  be  placed 
on  any  external  monitoring,  and  that 


such  limits  should  be  weighed  against 
reasjooable  expectations  regarding 
potei^tial  Adverse  environmental  effects. 
With  respect  to  monitoring  outside 
specific  reference  areas,  i  g71.803(c)  is 
explicitly  limited  to  prescribe  such 
reference  areas  only  within  permit 
areas.  This  reflects  a  limitation  on  the 
comparable  but  separate  concept  in 
section  109(f)  of  the  Act  which  provides 
for  international  negotiations  to 
estabUsh  international  areas  in  the  deep 
seabed  as  stable  reference  areas.  As  foe 
monitoring  outside  a  permit  area 
generally,  if  this  were  deemed 
necessary,  NOAA  believes  it  is 
appropriate  to  set  reasonable  limits  on 
such  monitoring.  Therefore,  f  971.a03(f) 
has  been  refined  to  clarify  that  sudi 
external  monitoring  would  occur  where 
the  proposed  activities  have  the 
potential  to  cause  significant  adverse 
environmental  effect  or  irreparable 
harm  in  the  outside  area. 

One  commenter  stressed  the  need  for 
miniminng  if  not  eliminating  the 
subjective  element  in  assessing  the 
activities  under  a  monitoring  program, 
and  therefore  suggested  that  whatever  a 
work  plan  is  approved  subject  to  a 
monitoring  requirement  the 
Administrator  should  define,  to  the 
maximum  extent  practicable,  objective 
criteria  which  would  trigger  any 
requirement  either  to  su^>end 
operations  or  to  take  appropriate 
mitigating  measures.  NOAA  believes 
this  is  a  reasonable  point  and  has 
refined  i  971403(f)  to  call  for  TCRs  to 
include  die  identification  of  activities 
which  could  trigger  suspension  or 
modification  requirements,  or  if 
necessary  permit  revocation. 

Best  A  vailable  Technologiet  (BA  T) 
and  Mitigation. — Although,  as  stated  in 
prt^MMed  rule  1 971403(b)  [now 
§  971404(a)].  NOAA  Is  unable  to  define 
a  specific  technology(ies)  as  being  the 
best  available  technologies  (BAT), 
several  commenters  urged  NOAA  to 
reconsider  its  position.  For  those  mining 
systems  requiring  an  NPDES  pomit  it 
was  pobited  out  that  EPA  will  have  to 
require  the  use  of  Best  Conventional 
PoUutant  Control  Technology,  assuming 
the  mining  discharge(s)  are  considered 
conventional  rather  than  toxic 
pollutants.  Therefore,  die  applicant  must 
address  die  matter  in  terms  of  the  Clean 
Water  Act  One  commenter  suggested 
that  applicants  mi^t  explain  their  use 
of  BAT  in  the  context  of  how  odier 
alternatives  were  considered  and 
rejected.  Althou^  NOAA  continues  to 
believe  it  is  inappropriate  to  specify 
particular  technologies  as  BAT,  NOAA 
acknowledges  the  validity  of  some  of 
the  comments,  and  that  the  use  of  BAT 
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It  required  by  section  109(b)  of  the  Act 
Therefore.  NOAA  is  clarifying  this 
provision  in  the  regulations  by  adopting 
the  approach  utilized  in  Implementation 
of  the  OCS  Unds  Act.  Until  NOAA  is  in 
a  position  to  define  performance 
standards  or  specify  particular 
equipment  or  procedures  comprising 
BAT,  interim  process  will  be  adopted. 
An  appUcant  will  have  to  submit  the 
information  necessary  to  demonstrate 
that  the  requirements  of  section  109(b] 
of  the  Act  will  be  met.  The  Information 
must  include  the  alternatives  considered 
and  the  rationale  supporting  the 
selection  process,  including  a  discussion 
of  the  relative  costs  and  benefits  of  the 
technologies  considered. 

Oosely  related  to  the  use  of  BAT  is 
the  concept  of  mitigation,  a  particular 
approach  to  the  avoidance  of  a  potential 
problem.  Three  commenters 
recommended  that  mitigation  measures 
be  required.  Another  suggested  the  need 
for  a  plan  that  would  describe  how 
activities  would  be  modified  in  the  face 
of  a  perceived  adverse  impact.  NOAA 
believes  it  is  premature  to  require 
mitigation  but  agrees  with  the 
desirability  of  an  applicant  having  to 
think  about  a  potential  need  to  deal  with 
a  problem  triggered  by  the  surface 
discharge  of  mining  wastes. 
Accordingly,  a  requirement  for  a 
mitigation  plan  has  been  added  to 
i  071.60«(b). 

One  commenter  suggested  that  the 
proposal  in  S  971.0O4(b]  for  an  applicant 
to  have  ■  mitigation  plan,  only  for 
surface  vessel  "discharges'*  that  cause  a 
significant  adverse  enviromnental  effect, 
is  too  narrowly  focused;  that  the 
mitigation  plan  provision  should  instead 
refer  to  "activities  authorized  under  the 
pennit"  However,  such  a  broadening  in 
this  instance  woxdd  expand  the 
provision  beyond  die  particular 
potential  problem  that  NOAA  and 
others  had  identified,  and  which  this 
provision  was  intended  to  address.  At 
this  point  NOAA  has  conchided  there  is 
insufficient  fustification  for  inserting  any 
additional  mitigation  provision. 

The  same  commenter  also  supported 
the  provision  in  I  971.604(3]  calling  for 
an  applicant  to  report  on  best  available 
technologies  and  alternatives 
considered,  and  recommended  that  a 
similar  analysis  be  included  with 
subsequent  reports,  pursuant  to 
1 971.804(c),  on  those  technological  or 
operational  changes  that  will  increase  or 
have  unknown  environmental  effects. 
NOAA  believes  tfiis  is  a  useful  point 
consistent  with  its  obligations  pertaining 
to  best  available  technologies,  and  has 
incorporated  such  a  provision  in 
i  971.e04(c). 


Conditional  Standards  for  Onshore 
ActiviUea.—Whaa  NOAA  functions  as 
lead  agency  in  preparation  of  the  EIS,  it 
is  not  within  this  agency's  purview  to 
"govern"  onshore  activities  nor  to  set 
"conditional  standards"  for  any  State  to 
issue  a  license  or  permit  as  requested 
by  one  commenter.  As  standards  and 
restrictions  vary  widely  from  State  to 
State.  NOAA  has  emphasized  the  need 
for  early  consultation  between  the 
applicant  and  State  and  local 
governments,  when  more  is  known 
about  processing  techniques  and  the 
location  of  processing  faciUties.  While 
the  final  regulations  have  substantially 
highlighted  State  involvement  in 
permitting,  it  should  be  recognized  that 
setting  (and  meeting)  the  conditions  of 
any  State  permit  is  a  responsibility 
between  applicant  and  State. 

Stable  Reference  Areas. — Comments 
received  on  the  stable  reference  area 
(SRA)  concept  were  mainly  concerned 
with  urging  NOAA  to  designate  some 
Impact  Reference  Areas  (IRAs)  and 
Preservational  Reference  Areas  (PRAs) 
no  later  than  the  issuance  of  permits. 
One  comment  suggested  that  this  be 
accomplished  by  NOAA  stating  in  the 
regulations  that  the  issuance  of  a  permit 
is  contingent  upon  the  simultaneous 
designation  of  IRAs  and  PRAs.  Another 
comment  urged  NOAA  to  make  a 
mandatory  designation  of  interim  PRAs, 
which  coiiid  be  eliminated  once 
international  reference  areas  were 
established,  and  to  designate  areas 
within  the  mine  sites  for  impact 
reference.  As  discussed  above,  a 
requirement  has  been  added  to  new 
i  971.603 — At-sea  monitoring,  which 
requires  the  monitoring  of  benthic 
impact  through  the  study  of  two  types  of 
area,  each  selected  by  the  permittee  in 
consultation  with  NOAA:  (1)  An  IRA 
which  will  be  located  in  a  portion  of  a 
permit  area  tentatively  scheduled  to  be 
mined  early;  and  (2)  an  interim  PRA 
located  in  a  portion  of  a  permit  area 
tentatively  determined:  to  be  non- 
mineable,  not  to  be  scheduled  for  mining 
during  the  commercial  recovery  plan,  or 
to  be  scheduled  for  mining  late  in  the 
plan.  Although  the  SRA  provisions  in 
the  Act  propose  areas  outside  those 
licensed  or  permitted.  NOAA  believes 
that  the  above  approach,  which  falls 
within  NOAA's  authority,  is  compatible 
with  the  purpose  of  the  SRA  concept. 
It  was  also  recommended  by  one  of 
the  above  commenters  that  instead  of 
just  reserving  a  subsection  of  the 
commercial  regulations  for  SRAs. 
NOAA  should  establish  the  framework 
for  establishing  criteria  for  identifying 
both  IRAs  and  PRAs.  Setting  the 
framework  in  the  final  rules,  it  was 


thought,  would  encourage  the 
international  consultations  with  other 
nations  which  are  required  by  the  Act 
NOAA.  however,  feels  that  it  is  more 
appropriate  to  continue  to  reserve  the 
subsection  and  delay  establishing 
criteria  until  the  completion  of  the 
NOAA-sponsored  research  which  was 
recommended  in  the  1984  National 
Research  Council's  report  on  deep 
seabed  SRAs. 

Reclamation  and  Compensation.— 
One  commenter  suggested  that 
permittees  be  required  to  reclaim  the 
seafioor  following  mining  and  that 
further,  permittees  should  compensate 
for  environmental  losses.  The  seafioor 
perturbation  entails  a  scraping  of  the 
surface  followed  by  a  rain  of  fine 
sediment  kicked  up  by  the  scraping 
action.  Until  more  is  learned  about  the 
nature  and  extent  of  impact  on  the 
benthic  fauna,  and  their  repopulation. 
NOAA  believes  that  a  reclamation 
requirement  would  be  premature  and 
could  lead  to  as  much  or  more  damage 
to  the  benthic  fauna  than  from  mining. 

The  Act  does  not  provide  authority  for 
compensation  for  the  types  of  impacts 
characterized  in  NOAA's  PEIS. 

Subpart  H — Miscellaneoiu 

Records  To  Be  Maintained  by 
Licensees  and  Permittees. — In 
accordance  with  the  Act  NOAA 
requires  that  records  be  maintained  by 
each  licensee  and  permittee,  which  will 
fully  disclose  expenditures  in  the  area 
under  Ucense  or  permit  and  provide  any 
other  information  to  facilitate  an 
effective  audit  of  these  expenditures. 
The  proposed  regulations  also 
incorporated  provisions  from  the  Act 
allowing  Federal  Government  access  to 
such  records  (5  971.801(a)(2)).  One 
commenter  requested  the  specification 
that  such  access  be  only  upon  a  finding 
by  the  Administrator  of  good  cause,  in 
order  to  protest  the  licensee  or  permittee 
from  uimecessary  audits.  NOAA  had 
retained  the  statutory  language,  because 
it  has  concluded  that  the  prescribed 
access  provides  for  routine  inspections 
carried  out  in  a  neutral  fashion.  These 
are  a  regular  part  of  implementing  a 
licensing  program.  Furthermore,  NO.^A 
believes  the  language  itself  limits  the 
potential  for  abuse  by  requiring  access 
to  records  which  are  "necessary  and 
directly  pertinent"  to  expenditure 
verification.  | 

Disclosure  of  Confidential  and 
Proprietary  Information.— Two 
commenters  requested  that  NOAA  make 
some  provision  in  its  regulations  for 
release  of  confidential/proprietary  data 
into  the  puUic  domain.  Under  the 
provisions  of  the  Trade  Secrets  Act  (18 
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U.S.a  1905).  NOAA  is  prohibited  from 
unilateral  disclosure  of  any  information 
or  data  that  is  commercially 
confidential,  unless  the  applicant 
waives  or  withdraws  the  request  for 
confikientiality,  or  specifies  an 
expirbtion  date  at  the  time  of 
submission  of  the  data.  NOAA's 
procedure  for  handling  requests  for 
disclosure  of  privileged  information 
from  fan  applicant  is  outlined  in 
§  971.802  of  these  regulations.  Certain 
time  limits  in  S  971.802(d]  have  been 
modified  to  conform  to  the  Department 
of  Commerce  regulations  implementing 
the  Freedom  of  Information  Act  (53  FR 
6072). 

One  commenter  requested  diat 
procedures  be  defined  so  that  a^ected 
States  may  receive  confidential 
information.  While  NOAA  recognizes 
that  affected  States  may  require  certain 
proprietary  information  from  an 
applicant  for  purposes  of  Federal 
consistency  decisions  under  the  Coastal 
Zone  Management  Act  these 
transactions  are  primarily  between  the 
apphcant  and  the  affected  State,  and 
have  been  addressed  in  the  regulations 
for  Federal  consistency.  15  CFR  Part  930. 
This  perspective  is  reiterated  in 
S  971.802(g)  of  tiiese  regulations. 

Amendment  to  Regulations. — One 
commenter  proposed  that  NOAA  should 
state  in  the  regulations  that  revision  of 
the  regulations  will  be  accomplished 
throu^  formal  rulemaking  three  years 
from  their  effective  date  in  order  to  take 
into  account  new  information  on 
environmental  impact  technological 
development  conservation,  etc.  For  the 
same  reasons,  the  commenter  also 
proposed  subsequent  periodic  revisions, 
at  least  every  three  years,  until 
commerical  recovery  is  underway. 
Under  the  provisions  of  S  971.804. 
NOAA  may  amend  its  regulations 
through  formal  rulemaking  at  any  time 
the  Administrator  determines  it  to  be 
appropriate  in  order  to  provide  for  the 
conservation  of  natiu'al  resources, 
protection  of  the  environment  or  the 
safety  of  life  and  property  at  sea.  NOAA 
may  periodically  modify  these  rules  for 
nonsubstantive  purposes  as  well,  such 
as  conforming  them  to  governing 
procedures  on  public  information.  For 
example,  these  rules  include  technical 
amendments  to  and  consolidation  with 
portions  of  15  CFR  Part  970,  to  which  no 
objections  were  made.  In  addition  to 
referring  to  information  submitted  by 
licensees  in  their  annual  reports.  NOAA 
has  a  continuing  program  of 
environmental  research  and  assessment 
in  order  to  ensure  that  relevant  data  are 
reflected  in  the  TCRs  of  a  license  or 
permit  Any  significant  new 


development  which  may  affect  the 
quality  of  the  environment 
conservation,  or  safety  at  sea.  ornew 
data  resulting  from  mining  activities 
under  the  license/permit  may  be  the 
subject  of  amendment  to  the  regulations 
or  modification  to  the  TCRs.  In  addition, 
NOAA  has  a  statutory  requirement  to 
submit  a  bieimial  report  to  Congress 
containing  an  evaluation  of  exploration 
and  commercial  recovery  activities, 
resource  recovery  and  disposition,  and 
an  assessment  of  the  environmental 
impacts,  including  any  damage  caused 
by  any  adverse  effects,  on  the  quality  of 
the  environment  resulting  from  mining 
activities.  In  view  of  the  extensive 
avoiues  for  oversight  of  regulatory 
effectiveness  and  license/permit 
compUance,  the  initiation  of  additional 
rulemaking,  for  which  no  requirement 
for  revision  may  exist  appears 
excessive  to  NOAA. 

Subpart  J — Enforcement 

Observers. — Several  commenters 
were  concerned  with  the  effectiveness, 
fivquency  and  authority  of  Federal 
observers.  One  commenter  favored 
minimizing  interference  with  mining 
activities.  NOAA  has  already  drafted 
S  971.1005  to  assiue  this  purpose. 
Another  commenter  favored  expansion 
of  observer  authority  to  enforce 
immediate  suspension  of  activities. 
Under  section  114  of  the  Act  the 
function  of  the  Federal  observer  is  to 
monitor  and  assess  the  effectiveness  of 
the  TCRs  of  the  license  or  permit  and  to 
report  to  the  Administrator  any 
infraction  as  appropriate.  Licensees  and 
permittees  are  required  to  monitor 
environmental  effects  of  their  activities 
under  NOAA's  guidelines.  As  discussed 
in  the  Notice  of  Proposed  Rulemaking, 
NOAA  will  place  Federal  observers 
onboard  mining  ships  to  observe 
operations,  collect  additional  data  to 
improve  estimates  of  environmental 
effects,  test  new  or  alternative 
methodologies  or  equipment  for 
monitoring,  and  evaluate  possible 
mitigation  techniques.  However,  NOAA 
believes  that  to  provide  for  unilateral 
suspension  of  mining  activities  by  a 
Federal  observer  would  constitute  an 
unjustified  expansion  of  an  observer's 
authority.  NOAA  wishes  to  assure 
broader  consideration  prior  to  any 
suspension. 

In  response  to  comment  language  has 
been  added  to  S  971.1005  of  the 
regulations  for  emplacement  of  an 
observer  on  each  permittee's  mining 
vessels)  at  least  once  during  the  initial 
year  of  commercial  recovery  activities. 
Such  a  requirement  will  ensure  that 
NOAA  is  in  a  position  to  judge  the 
effectiveness  of  an  operator's 


monitoring  program.  If  problems  are 
observed  in  the  technical  ability  to  carry 
out  an  approved  monitoring  plan. 
NOAA  will  be  able  to  take  corrective 
measures.  While  NOAA  intends  to 
observe  operations  on  a  random 
schedule  during  the  Ufe  of  a  permit  this 
new  requirement  should  increase  public 
confidence  in  the  ability  of  operators  to 
monitor  properiy  their  activities. 

A  commenter  suggested  that  the 
regulations  provide  for  appropriate  State 
observers  if  operations  are  taking  place 
adjacent  to  a  State  EEZ.  This  commenter 
al»o  suggested  strengthening  the 
channel  for  State  input  to  the 
Administrator.  As  the  State  observers,  it 
has  been  noted  that  section  114  of  the 
Act  provides  only  for  Federal  officers  or 
employees  as  observers.  It  should  also 
be  noted,  however,  that  these 
regulations,  like  the  Act  apply  to 
minerals  beyond  any  national 
jurisiction:  these  min««ls  thus  could  not 
really  be  considered  adjacent  to  any 
State  of  the  United  States.  Nevertheless. 
NOAA  would  be  prepared  to  cooperate 
with  States  on  monitoring  if  a  clear 
State  interest  were  identified  with 
respect  to  any  particular  activities  under 
a  permit  As  for  strengthening  channels 
for  States'  input  other  sections  of  the 
regulations  hisve  been  clarified  to 
highlight  opportunities  for  consultation 
with  States  (e.g.,  S§  971.200(g),  971.212 
(b)  and  (d),  971.401  and  971.402). 

Other  Comments 

Exploration. — One  commenter  urged 
NOAA  to  amend  the  exploration  license 
regulations  to  require  applicants  to 
provide  information  necessary  for  the 
Administrator  to  make  findings  relating 
to  commercial  recovery.  NOAA  believes 
that  mineral  exploration  efforts  so 
seldom  involve  any  aspect  of 
commercial  operations  that  a 
requirement  of  this  sort  would  place  a 
burden  on  appUcants  that  would 
generally  never  be  used  and.  at  best 
would  be  premature. 

Applicable  Minerals. — One  question 
dealt  with  the  categories  of  minerals 
covered  by  the  proposed  regulations. 
The  Act  limits  NOAA's  authority  to 
nodules  occuring  on  or  just  below  the 
surface  of  the  deep  seabed  and 
including  one  or  more  minerals,  at  least 
one  of  which  contains  manganese, 
nickel  cobalt  or  copper.  The  nodules 
are  most  commonly  termed,  "manganese 
nodules." 

Geographic  Coverage  of  the 
Regulations. — One  commenter 
wondered  whether  the  proposed 
regulations  were  intended  to  be 
restricted  to  the  Deep  Ocean  Mining 
Environmental  Study  (DOMES)  area  or 
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to  additiofial  araas.  The  an*  of 
juriadktioo  of  the  Act  ••  Mt  fortii  in 
section  4(4).  it  that  area  lying  aeaward 
of  and  outi^e— {A)  the  continaiital  ibaif 
of  any  nation:  aixl  (B)  any  area  ot 
national  retouroe  Juriadiction  of  any 
foreign  nation,  if  toch  area  extend* 
beyond  the  continental  ahalf  of  auch 
nation  and  such  )uriadiction  ia 
recogniiad  by  the  United  State*. 
Therefore,  the  regulation*  are  applicable 
to.  but  are  not  reatricted  to.  the  DOMES 
area. 

Uniform  Regulatory  Regime.— Two 
commenter*  pointed  out  mat  while 
NOAA  regulate*  U.S.  citizen*  engaged 
in  exploratian  and  oonunerdal  recovery 
in  the  deep  seabed,  the  U.S.  Department 
of  the  Interior  regulate*  similar  activitie* 
occuring  on  the  U.S.  continental  *hel£ 
They  opined  that  a  uniform  regulatory 
regime  would  provide  for  uniform 
protection  for  other  marine  reaource* 
and  would  entail  le**  duplication  of 
service*.  NOAA  believe*  diat  it  i*  not 
necenarily  deeirable  for  reeotiroe*  in 
international  water*  to  be  developed 
under  regulation*  which  are  the  aame  a* 
for  sovenign  U.S.  reaource*.  However, 
many  aapect*  of  development  are 
similar  uad,  to  that  extent.  NOAA  and 
the  U^  Department  of  the  Interior  will 
continue  to  share  information  and  ideas. 

Uadar  Exacotiva  Oidar 


The  NOAA  Administrator  coneiders 
theee  regulation*  to  be  major  with 
respect  to  the  criteria  of  Executive 
Order  12291  (E.0. 12291)  of  February  17. 
im.  becanee  they  will  foster  and 
govern  devdopment  of  the  United  State* 
deep  seabed  mining  indoetry.  A* 
explained  mider  "Structure  of  the 
R^pilation*.**  several  provimoR*  of  the 
Act  require  identical  or  nearly  identical 
responses  in  each  of  two  phases  of  deep 
seabed  mining  activity  (exploration  and 
commercial  recovery).  As  a  result 
NOAA  is  consolidating  these  portions  of 
the  regulation*.  Accordingiy,  dwae 
regulations  will  supercede  Subparts,  L  J. 
and  K  of  15  (TR  Part  97a  NOAA  has 
prepared  and  transmitted  to  the  OfBoe 
of  kAanageraent  and  Budget  a  regulatory 
impact  analysis  as  specified  by  section  3 
of  E.0. 12291. 

The  Administrator  of  NOAA  has 
determined  that  these  rules  are  widiin 
the  authority  delegated  by  law  and 
consistent  with  Congressional  intent 
These  regulations  are  promulgated 
pursuant  to  section  306  of  the  Act 
Section  306  requires  the  Administrator 
to  issue  regulations  necessary  and 
appropriate  to  implement  the  first  three 
Titles  of  the  Act  These  Titles  generally 
require  establishment  by  the 
Administrator,  in  accordance  with  the 


requirements  of  the  Act  of  a  regulatory 
program  governing:  application  for,  and 
isaoance  ot  deep  seabed  hard  mineral 
reeource  exploration  been***  and 
commerdai  recovery  permits  (see.  e.g., 
section  102  of  the  Act);  eetabliahment  of 
lioenea  and  permit  TCR*  (section  105(b) 
and  sections  lOft-112  of  the  Act);  agency 
supervisioa  of  conduct  of  activities 
authorized  under  bcenses  and  permits 
(see.  e^g..  sections  105(c).  106. 113. 114 
and  308(c));  and  enforcement  (Title  m). 

In  1981,  NOAA  issued  regulations 
pertaining  to  exploration  (15  CFR  Part 
970).  At  that  time  NOAA  also  issued  a 
Programmatic  Environmental  Impact 
Statement  (September  1981)  which 
contemplated  sobaequent  issaanoe  of 
commercial  recovery  regulations.  These 
final  regulations  complete  the  process  of 
establishing  the  regulatory  regime  by 
which  US.  citizen*  may  apply  for 
permit*  and  conduct  commercial 
recovery  under  th*  Act  and  are  deariy 
authorized  by  the  Act 

The  regulatioit*  are  al*o  con*i*tent 
with  Congre**ional  intent  The  major 
Congre**ional  obiective  in  enacting  the 
Act  wa*  to  encourage  potential 
investment  in  deep  seabed  mining  by 
establishing  a  regulatory  regime  under 
which  UJS.  citizens,  could  with 
reasonable  certainty  and  security, 
exercise  the  high  seas  freedom  to 
engage  in  exploration  for.  and 
commerdai  recovery  ot  these  hard 
mineral  resources.  (Sections  2(a)(ll-14), 
2(a)(16)  and  2(b)(3).)  Congress  was  also 
concerned  that  the  regime  be  consistent 
with  international  law  and  encourage 
resource  conservation,  protect  the 
environment  and  promote  safety  to  life 
and  property  at  sea.  (Section  2(bH4).) 
The  Act  contain*  detailed  permit 
application  and  iasuance  provision* 
designed  to  accommodates  and  balance 
these  objectives,  and  also  provisions 
which  authorize  agency  action  to 
provide  for  future  contingencies  with 
regard  to  the  concerns  above.  (See,  e^.. 
Sections  106(c)  and  306  regarding  post- 
permit  issuance  TCR  and  regulation 
revision,  and  section  106  regarding 
modification,  suspension  and 
revocation.)  The  final  regulations  adhere 
dosely  to  the  provisions  of  the  Act  The 
regulations  also  recognize,  as  did 
Congress,  that  mining  technology, 
enviroimiental  assessment  information 
and  other  factors  relevant  to  commerdai 
recovery  under  the  Act  would  develop 
and  ch^ige  over  time.  The  regulations 
are  therefore  generally  designed  to  give 
permit  applicants  flexibility  in  the 
manner  in  which  they  meet  the 
requirements  of  the  Act  subjed  to  the 
Ad's  specific  requirements  and  to 
NOAA's  continuing  authority  to  ad  in 


the  event  that  subsequent  developments 
affect  environmental,  international  or 
other  concerns  of  the  Act.  As  indicated 
in  the  "Public  Comment  Opportunities" 
section  of  the  preamble  and  in  the 
responses  to  specific  comments,  there 
have  been  many  opportimities  for  public 
comment  on  these  regulations,  and  most 
commenters  generally  support  the  basic 
approach  taken  in  the  regulations  to 
implementation  of  the  Act.  Specific 
iasoe*  have  been  addressed  with 
reference  to  the  Congressional 
Directives  outlined  and  those  expressed 
in  the  provisions  of  the  Act  itself. 
Consequently,  the  Administrator  has 
determined  that  the  requirement*  of  EO. 
12291(4Xa)  have  been  met 

Regulatofy  Impact  Aaalysi* 

NOAA  has  prepared  a  regulatory 
impact  analysis  on  these  regulations. 
This  analysis,  which  examines  the 
potential  impact  of  the  proposed 
regulations,  is  available  to  all  interested 
parties.  The  analysis  examines  the 
various  alternatives  NOAA  considered 
as  it  addressed  the  major  issues  in  the 
regulationa,  induding  alternatives 
ach/ocated  by  interest  groups;  considers 
benefit  and  cost  implications  of  the 
alternatives:  and  explains  NOAA's 
reasons  for  making  the  choices  reflected 
In  these  r^ulations.  The  analysis 
indudes  discussion  of  regulatory 
flexibility  in  compliance  with  the 
Regulatory  FlexMity  Act  Pub.  1.  96- 
354. 

Summary  of  DisoMaioa  Related  to 
Rsgulatory  Flaxlbaity 

Becauae  of  the  large  scale  and  costs  of 
deep  seabed  mining  operations,  the 
primary  involvement  of  small  business 
concerns  in  this  industry  is  expected  to 
be  as  contractors  or  subcontractors, 
rather  than  as  sole  owners  or  operators. 
Only  one  permit  obtained  by  the  overall 
operator,  is  required.  The  general 
regulatory  approach  selected  by  NOAA 
for  these  recitations  was  designed  to 
provide  the  greatest  flexibility  for,  and 
to  minimize  any  adverse  economic 
impact  on  any  entity — large  or  small — 
which  may  be  involved  in  deep  seabed 
mining  development  The  regulations  do 
not  impose  any  reporting, 
recordkeeping,  or  other  compliance 
requirements  on  small  governmental 
jurisdidicms  or  small  organizations. 
Copies  of  the  regulatory  impact  analysis, 
which  contains  a  discussion  related  to 
regulatory  flexibility,  may  be  obtained 
by  wrriting  to  NOAA.  Chief.  Ocean 
Minerals  and  Energy  Divisioa  at  the 
address  specified  in  the  ADDRESSES 
section  of  thi*  rulemaking. 
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Paperwork  Reduction  Act  Public  Law 
96-511 

Pursuant  to  the  requirements  of  die 
Paperwork  Reduction  Act  NOAA  has 
evaluated  the  paperwork  requirements 
incurred  through  compUance  with  the 
regulations  for  the  issuance  and 
maintenance  of  commercial  recovery 
permits.  The  paperwork  resulting  from 
most  of  the  regulatory  provisions, 
especially  those  dealing  with  the 
application  process,  consists  largely  of 
information  generated  by  industry  in  the 
pursuit  of  finandal  assistance  and 
general  management  and  entails  little  or 
no  additional  paperwork  than  would 
otherwise  be  necessary  in  conducting 
deep  seabed  operations.  The  balance  of 
paperwork  results  from  enviroimiental 
monitoring  which  will  be  the  dired 
result  of  implementabon  of  the  Act 
through  regulatory  measures.  The  data 
gathered  are  only  those  necessary  for 
compliance  with  the  statutory  mandate. 

Since  application  for  commerdai 
permitting  has  not  occurred  and  is  not 
likely  to  occur  until  the  end  of  the 
exploration  phase — in  1994— NOAA.  in 
consultation  with  representatives  of 
industry  and  OMB,  initiaUy  has 
projected  one  burden  hour  for  the 
collection,  which  number  would  be  used 
until  experience  indicates  a  better 
estimate.  Subsequent  to  the  above  initial 
amsuitations,  in  the  )uly  1986  proposed 
rules,  industry  as  well  as  the  rest  of  die 
public  were  specifically  invited  to 
comment  on  the  information  collection 
requirements  of  the  rule.  No  further 
comments  on  this  ptuticular  issue  were 
received.  The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Qmtrol  No.  0648-017a 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  one  hour  per  response, 
induding  the  time  for  reviewing 
instruction*,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
John  Padan.  NOAA.  1825  Connecticut 
Avenue,  NW.,  Suite  710,  Washington. 
DC  20235:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Desk  Officer  for  NOAA.  Office 
of  Management  and  Budget 
Washingtoa  DC  20503. 

Environmental  Assessment 

Pursuant  to  section  109(c)  of  the  Act 
and  the  National  Environmental  Policy 


Act  of  1960,  NOAA  has  prepared  a  final 
programmatic  environmental  impad 
statement  (PEIS)  assessing  the 
environmental  impacts  of  commercial , 
recovery  in  the  area  of  the  oceans  in 
which  such  activities  by  any  United 
States  dtizen  will  likely  first  occur 
under  the  authority  of  the  Act  The  PEIS 
was  filed  with  the  Environmental 
Protection  Agency  in  September  1981. 
Copies  may  be  obtained  by  writing 
NOAA.  Chief.  Ocean  F.finerals  and 
Energy  Division,  at  the  address  specified 
in  the  ADDRESSES  section  of  this 
rulemaking.  NOAA  has  also  prepared  an 
environmental  assessment  (EA)  which 
updates  the  PEIS  and  which  confirms  a 
finding  of  no  significant  impact  on  the 
quality  of  the  human  environment  from 
the  promulgation  of  these  regulations. 
The  EA  is  available  at  the  above 
location  for  review  upon  request 

List  of  Subject*  in  15  CFR  Part*  970  and 
971 

Administrative  practice  and 
procedures.  Environmental  protection. 
Marine  resources.  Marine  safety. 
Reporting  requirements.  Seabed  mining. 

Accordingly,  it  is  proposed  to  add 
new  Part  971  and  amend  Part  970  to  15 
CFR  Chapter  DC,  Subchapter  D.  as 
follows. 

Dated:  December  6, 198& 
Wtmain  E.  EvMH, 
Undersecretary,  NOAA. 

PART  t71-OEEP  SEABED  MNINQ 
REQULAT10NS  FOR  COMMERCIAL 
RECOVERY  PERMITS 

Sulipart  A— Qanaial 

971.100  Pufpoae. 

971.101  Definitions. 

971.102  Nature  of  pennits. 

971.103  Prohibited  activities  and 
restriction*. 

971.104  OMB  Contn^  Number. 


Sutipart 

971.200  General 
CootenU 

971.201  Statement  of  financial  resources. 

971.202  Statement  of  technological 
experience  and  capabibties. 

971.203  Commercial  recovery  plan. 

971.204  Environmental  and  use  conflict 
analysis. 

971.205  Vessel  safety  and  documentetioa. 
971 .208    Sta  tement  of  ownership. 

971.207  Antitrust  information. 

971.208  Fee. 

971.209  Processing  outside  the  United 
States. 

Proceduras 

971.210  Detennination  whether  application 
.  is  complete  for  further  processing. 


^ec 

971.211  Consultation  and  cooperation  with 
Federal  agencies. 

971.212  Public  notice,  hearing  and  comment 

971.213  Amendment  to  an  application. 

971.214  Consolidated  license  and  permit 
procedures.  (Reserved) 

Subpart  C— Certification  of  Applcation* 

971.300  General 

971.301  Required  findings. 

971.302  Denial  of  certification. 

971.303  Notice  of  certification. 

Subpart  D— Issuance/Transfer  Term*. 
Conditions  and  Restrictions 

971.400  General. 

Issuance /Transfer  Modificatiaa/RcvlakaK 
Suspension  /  Revoca  tioD 

971.401  Proposal  to  issue  or  transfer  and 
proposed  terms,  condiUons  and 
restrictions. 

971.402  Consultation  and  cooperation  with 
Federal  and  State  agencies. 

971.403  Freedom  of  the  high  seas. 

971.404  International  obligatians  of  the 
United  States. 

971.405  Breach  of  international  peace  and 
security  involving  armed  conflict. 

971.408    Environmental  effects. 

971.407  Safety  at  sea. 

971.408  Proceuing  outside  the  United 
States. 

971.409  Denial  of  issuance  or  transfer. 

971.410  Notice  of  issuance  or  transfer. 

971.411  Ob)ections  to  terms,  ooDditions  and 
restrictions. 

971.412  Changes  in  pennits  and  permit 
terms,  conditions,  and  restrictions. 

971.413  Revision  of  apermit 

971.414  Modification  of  permit  terms, 
conditions  and  restrictions. 

971.415  Duration  of  a  permit 

971.416  Approval  of  permit  transfers. 

971.417  Suspension  or  modificatioB  of 
activities:  suspension  or  revocatioa  of 
pennits. 

Tamis.  Cnnditinns  and  Restiictioiis 

971.418  Diligence  requirements. 

971.419  Enviromnental  protection 
requirsHMnts. 

971.420  Resource  conservation 
requirements. 

971.421  Freedom  of  the  high  seas 
requirements. 

971422  Safety  at  sea  requirements. 

971.423  Best  available  technology. 

971.424  Monitoring  requirements. 

971.425  Changes  of  circumstances. 
971.428  Annual  report  and  records 

maintenance. 

971.427  Processing  outside  tlie  United 
States. 

971.428  Other  necessary  permits. 

971.429  Special  terms,  conditions  and 
restrictions. 

971.430  Other  Federal  requirements. 

Subpart  E    nssourte  Devetopmefit 

971J00    General 

971.501    Resource  assessment  recovery 

plan,  and  logical  mining  unit 
971 J02    Conservation  of  resources. 
971.503    Diligent  commercial  recovery. 
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vnJKO    C«nflraL 

971.601    Environmental  requirementa. 

971 J02    Significant  advene  environmental 

effects. 
971.a03    At-eea  monitoring. 
971404    Beet  available  technologiea  (BAT) 

and  mitigation. 
97La08    Subie  references  areas.  [Reserved] 
971.606    Onshore  infonnation. 

Subpvt  0-6af«ty  of  Ul*  and  Property  at 

971700    GeneraL 

tnjm    CHteriaforsaietyofUfBaiid       : 

I  at  I 


tnjKO    General 

971  JOl    Recofds  to  be  maintaiaad  aad 

iafensatiao  to  be  suboiitted  by  Iteeneeei 

and  pennittaea. 
en.S02    Pubhcdtsdosureofdocaineirta 

rwxivwl  by  NOAA. 
anjOS    HeliaquisfamentaDdsamadarof 

ooeBaes  and  pennits. 
971404    AmcntaMol  to  recolatkiaa  for 
■ttai,pn*a«tioaoftlM 
Bt  and  Mfety  of  life  and 

prapecty  at  saa. 
971J06    CoopvtottaioftlpM.  ■      ; 

STUOO    ApptkabOity.  '  ']  '  ^  ;  l.^ 

VflMU    Foaal  Ite^itag  piocaduw. 

•  ■  t-    " 


•71.1000    GaimaL    '  ■■  '     *^'     ''■' ^  ' 
•71JQ01    Asseesmcot  procadsra. 
•71.1m    Hearing  aad  appeal  jrocadofa*. 
971 J003    Pwttat  sanclioes.       .  •     ' 

STUOM    Henriaafaie  or  mittpHwi  ei' 

... IbtfittBaa. '.  ■ .    1  •  •  1  .=  1  '.^ !  -i  ;' »  •  ■< 
•71.1006    Obaarvara. 
•71.1000    Proprietary  enforcemeal.. 

infunBatloii. 
•71.1007    AdvanecnotioacfcMlactkiiia. 
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The  ptopoM  of  this  part  is  to 
iinpleasent  the  responsibilitiefl  and 
■Qtboritiea  of  die  Admfaiistrator  of  the 
Natiooal  Oceanic  and  Atmospiieiic 
Administratioa  (NOAA)  parsoant  to 
Pab.  L  96-283.  tiM  Deep  Seabed  Hard 
Mineral  Resources  Act  (the  Act),  to 
issue  to  eligible  United  States  dtizeqs 
permits  for  the  ooDunerdal  recovery  of 
deep  seabed  hard  minerals. 

f  §71.191    Deflnttlene. 

For  purposes  of  this  pert  die  term 

(a)  "Act"  means  the  Deep  Seabed 
Hard  Mineral  Resources  Act  (Pub.  L  96- 
283: 94  StaL  563;  30  U.S.C  1401  et  $eq.Y 

(b)  "Administrator"  means  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration,  or  the 
Administrator's  designee; 

(c)  "Affected  State"  means  any  State 
with  a  coastal  soie  management 


program  approved  under  Section  306  of 
the  Coastal  Zone  Management  Act  as 
amended,  where  coastal  zone  land  and 
water  uses  are  affected  by  the  issuance 
of  a  commercial  recovery  permit  imder 
the  provisions  of  the  Act  or  this  part 

(d)  "AppUcant"  means  an  applicant 
for  a  commercial  recovery  permit 
pursuant  to  the  Act  and  this  part  as 
used  in  subpart!  H.  I  and  )  of  this  part 
"applicant"  also  means  an  applicant  for 
an  exploration  license  punuant  to  the 
Act  and  Part  970  of  die  UUe.  "AppUcanr 
also  means  a  proposed  permit    ' 
transferee; 

(e)  "Commercial  recovery"  means — 

(1)  Any  activitv  engaged  in  at  sea  to 
recover  any  bard  mineral  resource  at  a 
substantial  rate  for  the  primary  purpose 
of  marketing  or  commeKially  using  such 
resource  to  earn  a  net  profit  whether  or 
not  such  net  profit  is  actually  earned: 

(2)  If  sedi  recovered  hard  mineral 
reeource  wiO  be  processed  at  sea.  sudi 
processing;  and 

(3)  If  die  waste  of  such  activity  to 
recover  any  hard  mineral  resource;  or  of 
such  processing  at  sea,  wiU  be  disposed 
4<eteee.  sad»  dinosal: 

If)  "Coattaentarfibeir  mesv*^      : "  f 
jl)  The  seabed  and  subsoil  dTtbe 
safamarine  areas  adiacent  to  die  coast 
bat  cMitskli  die  an*  of  die  territorial 
'  tea.toadefid|of200inctenor»beyoiid 
'  diet  Bmtt  to  whet*  die  depft  ol  die 
Bvper^oent  weten  admits  of  die 
opiottatioB  of  tbe  natural  rseonrces  tf 
SDch  submailne  area;  and      '  i       : 

mite  seabed  and  sabeoi  oTtWdar 
•efanerine  areas  adjacent  to  die  coast  of 
ialends; 

(g)  "Controlling  fattereet".  for  purposes 
of  per^rapb  (v)(3)  of  this  section, 
means  a  direct  or  indirect  legal  or    ■ 
beneficial  interest  In  or  tnifawnce  over 
another  person  arising  throu^ 
ownership  of  capital  stock,  farterloddng 
directorates  or  officers,  oontratitoal 
relatiooa.  or  other  similar  means,  which 
substantlaOv  affect  the  faidependent 
business  benevior  of  such  person: 

6i)  *Deep  seabed"  means  the  seabed. 
and  the  subsoU  thereof  to  a  depth  of  ten 
meters,  lying  seeward  of  and  outsid»7- 

(1)  The  Continental  Sfaetf  of  any 
nation:  and 

(2)  Any  area  of  national  resource 
Jurisdiction  of  any  foreign  nation,  if  such 
area  extends  beyond  the  Continental 
Shelf  of  such  nation  and  such 
furisdiction  is  recognised  by  the  United 
SUtes; 

(i)  "Environment"  or  "environmental" 
as  used  in  the  definitions  of  "irreparable 
harm"  and  "significant  adverse 
environmental  effect"  means  or  pertains 
to  the  deep  seabed  and  ocean  watera 
lying  at  and  within  the  permit  area,  and 
in  surrounding  areas  including 


transportation  corridors  to  the  extent 
diat  they  might  be  affected  by  die 
commercial  recovery  activities,  and  the 
living  and  non-living  resources  of  those 
areas; 
(j)  "Exploration"  means — 

(1)  Any  at-sea  observation  and 
evaluation  activity  which  has,  as  its 
objective,  the  establishment  and 
documentation  of — 

(i)  The  nature,  shape,  concentration, 
location,  and  tenor  of  a  hard  mineral 
resource;  and 

(ii)  The  environmental,  technical,  and 
other  appropriate  factors  which  must  be 
taken  into  account  to  achieve 
commercial  recovery:  and 

(2)  The  taking  from  the  deep  seabed  of 
sud)  quantities  of  any  hard  mineral 
resource  as  are  necessaiv  for  the  design, 
fabricatioo  and  testing  of  equipment 
which  is  intended  to  be  used  in  the 
commercial  recovery  and  processing  of 
socfa  resource; 

(k)  *nard  mineral  resource"  means 
any  deposit  or  accretion  on,  or  just 
below,  die  surface  of  die  deep  seabed  of 
Dodulee  wlddi  include  ooeor  more  , 
-niinerak.8t)eas(«Mfll«hidiis  .  .^  ,:;.,>.) 
manganese.  nlckeL  cobaH.  or  Gpppa^  .     ', 

0)  Irreparable  harm"  means        :  t    ■.. 
ripUficent  undesirable  effsets  to  die 
environment  occurring  after  die  date  of  ^,^.  ^, .,_ 
the  permit  issnance  wtMi  wlU  not  lie  . ;  V.* ; 
reversed  after  cessation  or  modificatHn  .  ^^ 
df  dte  activities  authorized  under  tibe  .<  ]   ,i 

permit  -ff  > 

(mj  licensee"  means  iihe  bolder  el  •:«/ : 
Jfemse  issued  ladef  NOAA  >«8Ql*don»  , 
po  engage  in  exploratioa:  ■ 

(ninOQAA**  means  die  Natfonai;    „    .    ■ 
;  0«tenicandAtaioe|rfieric, 
Administration: 

(o)  "Permittee"  means  die  bolder  of  a , 
ponit  issued  or  transfeiTed  under  diis 
part  to  engage  In  commercial  reooveiy: 

(p)  "Person"  means  any  United  State* 
dtixen.  any  individual  and  any 
corporation,  pertaershlp;  {oint  venture.  •..- 
assodetion.  or  odier  entity  organised  oc      • 
existing  under  the  laws  of  any  nation:  ; 

(q)  "Reciprocating  state"  means  any  >  . 
foreign  nation  desienated  as  suck  by  dM  ; 
A(taiinistra  tor  under  section  118  of  the  r  •< '" 

Act 

(r)  "Recovery  plan"  or  "commercial    - 
recovery  plan"  means  the  plan 
submitted  by  an  applicant  for  a  ' 
commercial  recovery  permit  pursuant  to 
1971.203; 

(s)  "Significant  adverse  environmental 
effect"  means:  (1)  important  adverse 
changes  in  ecosystem  diversity.      <  -  - 
productivity,  or  stability  of  the 
biological  communities  within  the 
environment  (2)  threat  to  human  health 
through  direct  exposure  to  pollutants  or 
through  consumption  of  exposed  aquatic 
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organisms;  or  (3)  important  loss  of 
aesthetic  recreatioiial.  scientific  or 
economic  values; 

(t)  "SUte  agency"  means  the  agency 
responsible  for  implementing  the 
responsibilities  of  Section  30e(cK5) 
under  die  Coastal  Zone  Management 
Act  as  amended,  and  IS  CFR  Part  930; 

(u)  "United  States"  means  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  United  States 
Virgin  Islands.  Guam,  and  any  other 
Commonwealth,  territory,  or  possession 
of  the  United  States;  and 

(v)  'United  States  citizen"  means— 

(1)  Any  individual  who  is  a  citizen  of 
die  United  States: 

(2)  Any  corporation,  partnership,  joint 
venture,  association,  or  other  entity: 
organized  or  existing  under  the  laws  of 
any  of  the  United  States;  and    : 

(3)  Any  corporation,  partoership.  joint 
venture,  association,  or  other  entity 
(whether  organized  or  existing  under  the 
laws  of  any  of  the  United  States  or  a 
foreign  nation),  if  the  controlling  interest 
in  such  entity  is  held  by  an  individual  or 
entity  described  in  paragraph  (v](l]  or 
(v)(2}. 

§971.102    Hatura  of  permits.    ' 

(a)  A  penoit  issued  under  this  part 
authorizes  die  holder  thereof  to  engage 
in  commercial  recovery  within.a  ^iiedfic 
portion  of  the  sea  floor  consistent  with 
the  provisions  of  the  Act  and  this  part 
and  consistent  with  the  specific  terms, , 
conditions,  and  restric1;lons  (TCRs) 
applied  to  the  permit  by  th^ 
Administrator.. .    ,  *  ..,,. 

n>)  A  permJUssueditoder  thispait  is 
exclusive  with  resped  to  the  Holder 
thereof  as  against  any  other  United 
States.dt^zen  or  any  citizen.  natjqnaJ  ot 
govenimental  agency  of,  or  any  legal 
entity  oigai^ized  or  existing  under  die,  .'  ' 
laws  of,  any  redpracadng  state. 

(c)  A  valid  existing  Dcense  under  15 
CFR  Part  970  will  entide  die  holder,  if 
otherwise  eligible  under  the  provisions 
of  the  Act  and  Implementing  regulations. 
to  a  permit  for  commercial  recovery 
from  an  area  selected  from  within  the 
license  area.  Such  a  permit  vriD 
recognize  the  right  of  the  holder  to 
recover  hard  mineral  resources,  and  to 
own,  tranport,  use,  and  sell  hard  mineral 
resources  recovered  under  the  permit 
and  in  accordance  with  the 
requirements  of  the  Act  and  this  part 


§971.103 
restrlctionsL. 

(a)  Prohibited  actirities  and 
exceptions.  " 

(1)  No  United  States  citizen  may 
engage  ia  any  commercial  recovery 
unless  authorized  to  do  so  under — 


(i)  A  permit  issued  pursuant  to  the  Act 
and  implementing  regiilations; 

(ii)  A  license,  permit  or  equivalent 
authorization  issued  by  a  reciprocating 
state:  or 

(iii)  An  internaticmal  agreement  which 
is  in  force  with  respect  to  the  United 
States. 

(2)  The  prohibitions  of  paragraph 
(a)(1)  of  this  section  do  not  apply  to  any 
of  die  following  activities: 

(i)  Scientific  research,  including  that 
concerning  hard  mineral  resources; 

(ii)  Mapping,  or  the  taking  of  any 
geophysical,  geochemical, 
oceanographic,  or  atmospheric 
measurements  or  random  bottom 
samplings  of  the  deep  seabed,  if  such 
taking  does  not  significantly  alter  the 
surface  or  subsurface  of  the  seabed  or 
significandy  affect  the  environment 

(iii)  The  design,  construction,  or 
testiiig  of  equipment  and  facilities  whidi 
will  or  may  l)e  used  for  exploration  or 
commercial  recovery,  jf  such  design, 
construction  or  testing  is  conducted 
onshore,  or  does  not  involve  the     . 
recovery  of  any  but  incidental  hard 
mineral  resources; 

(iv)  The  furnishing  of  machinery,  • 
products,  supplies,  services,  or  materials 
for  any.exploration  or  commercial 
recovery  conducted  under  a  license  or 
permit  issued  under  die  Act  and 
implementing  regulations,  a  license  or 
permit  or  equivalent  authorization 
issued  by  a  reciprocating  state,  or  any 
relevant  international  agreement  and 

(V)  Activities,  other  than -exploration  ■ 
or  commercial  recovery  activities,  of  the 
Federal  Government 

(3)  No  United  States  citizen  may 
interfere  or  participate  in  interference 
with  any  activity  conducted  by  any 
permittee  which  is  authorized  to  be 
undertaken  imder  a  permit  issued  by  the 
Admimstrator  to  a  permittee  under  the     - 
Act  or  with  any  activity  conducted  by 
the  holder  of,  and  authorized  to  be 
undertaken  under,  a  license  or  permit  or 
equivalent  authorization  issued  by  a 
reciprocating  state  for  the  commercial 
recovery  of  hard  mineral  resources.  For 
purposes  of  this  section,  interference 
includes  physical  interference  with 
activities  authorized  by  the  Act  this 
pari  and  a  license  or  permit  issued 
pursuant  thereto;  the  filing  of  a  specious 
claim  in  the  United  States  or  any  other 
nation;  and  any  other  activity  designed 
to  harass,  or  which  has  the  effect  of 
harassing,  persons  conducting  deep 
seabed  mining  activities  authorized  by 
law.  Interference  does  not  include  the 
exercise  of  any  superior  rights  granted 

to  United  States  citizens  by  the 
Constitution  of  the  United  States,  or  any 
Federal  or  State  law,  treaty,  or 


agreement  or  regulation  promulgated 
pursuant  thereta 

(4)  United  States  citizens  sbaU 
exercise  their  rights  on  die  Ugh  seas 
with  reasonable  regard  for  the  interests 
of  other  states  in  their  exercise  of  the 
freedoms  of  the  high  seas. 

(b)  Restrictions  on  issuance  of 
pennits.  The  Administrator  ivill  not 
issue  any  permit — 

(1)  After  the  date  on  %vhich  any 
relevant  international  agreement  is 
ratified  by  and  enters  into  force  with 
respect  to  the  United  States,  except  to 
the  extent  that  issuance  of  the  permit  is 
not  inconsistent  with  that  agreement 

(2)  The  recovery  plan  of  which, 
submitted  pursuant  to  the  Act  and 
implementing  regulations,  would  apply 
to  an  area  to  which  applies,  or  woold 
confUct  with: 

(i)  Any  exploration  plan  or  recovery 
plan  submitted  %vith  any  pending 
application  to  which  J)riority  of  right  for 
issuance  applies  imder  15  CFR  Part  970 
orthispart     : 

(ii)  Any  exploration  plan  or  recovery 
plan  associated  with  any  existing 
license  or  permit  or 

(iii)  An  equivalent  authorization 
which  has  t>een  issued,  or  for  which 
formal  notice  of  application  has  t>een 
submitted,  by  a  redprocabng  state  prior 
to  the  filing  date  of  any  relevant 
application  for  Ucenses  or  permits 
pursuant  to  the  Act  and  implementing 
regulations; 

(3)  Authorizing  commercial  recovery 
witliin  any  area  of  die  deep  seat>ed  in 
which  exploration  is  audiorized  under  ^  '. 
vahd  existing  license  if  such  permit  is 
issued  to  a  persqn  other  than  the    .    .  . 
licensee  for  such  area;  ,    . 

(4)  Which  autiiorizes  commercial 
recovery  to  commence  before  ^anuaary  1. 
1988: 

(5)  The  recoyoy  plan  for  «vhich 
applies  to  any  area  of  the  deep  seabed 
it  within  the  3-year  period  before  the 
date  of  application  for  that  permit: 

(i)  The  applicant  therefor  surrendered 
or  relinquished  such  area  under  an 
exploration  plan  or  recovery  plan 
assodated  with  a  previous  license  or 
permit  issued  to  such  applicuit  or 

(ii)  A  permit  ;»eviously  issued  to  the 
applicant  had  an  exploration  plan  or 
recovery  plan  which  applied  to  such 
area  and  sndi  Ucense  or  permit  was 
revoked  tmder  section  108  of  the  Act 

(6)  Or  approve  the  transfer  of  a 
permit  except  to  a  United  States  citizen; 
or 

(7)  That  Would  authorize  commercial 
recovery  activities  In  an  area  other  than 
for  which  the  applicant  therefore  holds  s 
valid  exploration  Ucense  under  part  970 
of  this  title. 
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{•71.104 

The  information  coUectian 
requirements  and  reporting  aod 
recordkeeping  requirement*  contained 
in  this  part  were  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  0646-017a 

Subpart  B—AppBcatioas 


ftrtaoo 

(a)  Who  mav  apply:  how.  Any  United 
States  dtixen  hokhng  a  valid 
exploration  bcense  may  apphf  to  the 
Administrator  for  issuance  of  a 
commercial  recovery  permit  for  aU  or 
part  of  the  area  to  which  the  Ucehse 
apiriies.  Any  holder  of  a  commercial 
recovery  permit  may  apply  to  the 
Administrator  for  transfer  of  the  permit 
Applications  onist  be  submitted  in  die 
form  and  manner  described  in  this 
subpart 

(b)  Phce,  form  and  copies.  An 
appbcatioo  for  the  issuance  or  transfer 
of  a  commerical  recovery  permit  mnst 
be  in  writing,  verified  and  signed  by  an 
authorized  officer  or  other  authorized 
representative  of  the  appBcant  The 
application  and  25  copies  thereof  most 
be  sabmitted  to: 

Ooaan  Kfiacrals  and  EoCTgy  Division,  Office 
ot  Ocean  and  Coatal  Reaouroe 
MaiiagiiniBnt  Naliaaal  Oceanic  and 
.  Atmospharic  Adminiatratioo.  Suite  710. 
182S  C<an«:ticat  Avenna,  NW., 
Waahii^loa.  DC  20236. 

The  Administrator  may  waive  in  whole 
or  in  part  at  his  discretion,  the 
requiiemcnt  that  25  copies  of  an 
appiicatioa  be  filed  with  NOAA. 

(c)  General  contentM.  "Hie  application 
most  contain  a  proposed  commerical 
recovery  plan  aiad  the  financial, 
technical,  environmental  and  other 
information  specified  in  this  part  whidi 
in  total  are  necessary  for  the 
Administrator  to  make  the 
determinations  required  by  the  Act  and 
this  part  Although  the  ahhnate 
standards  for  determinations  under 
these  rales  are  identical  for  both 
transferees  and  original  preexisting 
licensees,  NOAA  anticipates  that 
appUcants  who  are  tranislerees  wiU  have 
to  supply  more  information  with  the 
application  than  Ucensees  will  (see 
subsection  (e)  in  this  section]. 

(d)  Uattificatjon  of  requirementa. 
Each  portion  of  the  application  should 
idoitify  the  requirements  of  this  part  to 
which  it  responds. 

(e)  Information  previoasly  submitted 
in  connection  with  an  exploration 
licenae.  Information  previously 
submitted  as  part  of  an  exploration 
license  application,  as  weU  as 
information  submitted  during  the  course 
of  license  sctivitiea  (such  as  data 


included  in  annual  reports  to  NOAA), 
may  be  incorporated  in  the  commercial 
recovery  peraiit  application  by 
reference. 

(f)  Request  for  confidential  treatment 
of  information.  If  an  appHcant  wishes  to 
have  any  information  in  its  application 
not  be  subject  to  public  disclosure,  it 
must  so  request  at  the  time  of 
submitting  the  information,  pursuant  to 
i  vriMZ  which  will  govern  disposition 
of  the  request 

(gj  Pre-cpplication  consultation.  The 
Administrator  will  make  NOAA  staff 
available  to  potential  appticants  for  pre- 
applioation  consultations  on  how  to 
respond  to  the  provisions  of  this  part  In 
appropriate  circumstances,  the 
Amniaistrator  «vill  provide  written 
confirmation  to  the  ai^licant  of  (Hal 
guidance  resulting  from  such 
consultations.  Sudi  consultation  is 
required  for  the  purpose  of  1 971.207.  '■ 
The  applicant  is  encouraged  to  consult 
with  affected  States  as  early  as  is 
practicable  [see  also  li  971,213  and 
971.006(b)]. 

(h)  Compliance  with  Federal 
consistency  requirements.  An  appHcant 
for  a  commercial  recovery  permit  onist 
comply  with  all  necessary  requirements, 
including  procedures,  pursuant  to  15 
CFR  Part  930,  Subpart  D.  Appbcations 
and  other  neoessary  data  and 
infimnation  must  be  transmitted  te-tfae 
designated  State  agency  iM  prescribed 
under  15  CFR  830Ja 

■i      ■■-■  ■-(■■  ;•'•?.    :■■  i 


f97i.aoi 


^  manna' 


(a)  General.  The  application  most 
contain  information  sufficient  to 
dranonstrate  to  the  Administratcn' 
pursuant  to  i  971.301  that  upon 
issuance  or  transfer  of  the  permit  the 
applicant  wiU  have  access  to  the 
financial  resources  to  carry  out  ta/° 
accordance  with  thia  part  the 
commercial  recovery  program  set  forth 
in  the  applicant's  connnerdal  recovery 
plan. 

(b)  Specific,  In  particular,  the 
information  on  financial  resourced  la 
e)q>ected  to  be  general  in  nature  but 
must  include  the  Ukeiy  sources  and 
timing  of  funds  fo  meet  the  applicant's 
scheduled  expenditures  In  the  recovery 
plan.  These  sources  may  include  cash 
flow,  reserves,  and  outside  fundiiig. 

S971.202   Stalemam o* lecHiieleglBa^    • 


carry  out  in  accordance  widi  the 
regulations  contained  in  this  part  the 
commercial  recovery  program  set  out  in 
the  applicant's  commercial  recovery 
plan. 

(b)  Specific,  hi  partictdar.  tha    °     ' 
information  submitted  pursuant  to  this 
section  must  describe  the  equipment 
knowledge,  and  skills  the  appHcailt 
possesses,  or  to  which  it  can 
demonstrate  access  [see  1 971.200(e)]. 
The  information  must  include: 

(1)  A  description  of  the  technology  ot 
the  equipment  and  methods  to  be  used 
by  the  applicant  in  carrying  out  each 
step  in  the  mining  process,  including 
nodule  collection,  retrieval,  transfer  to 
ship,  environmental  monitoring, 
transport  to  processing  facilities,  nodule 
processing,  waste  disposal  and  .    ^ 
compliance  with  applicable  water 
quali^  standards.  "The  description  must ' 
include: 

(i)  An  analysis  of  the  performance  of 
experimental  systems,  sub-systems;  or  . 
analogous  machinery; 

(ii)  The  rationale  for  extrapolating 
bom  test  results  to  commercial  mining.   ' 
The  more  test  data  offered  widi  the 
application  the  less  analysis  will  be 
expected;  and 

(iii)  Anticipated  system  refiability 
writhin  the  context  of  anticipated 
production  time  lost  through  equipment  ° . 
failure.  •■=: 

(2)  A  functional  description  of  tbo    {•'• 
types  of  technical  persons  on  whom  the' 

,  applicant  %viU  re^  to  (q)erate  its 
■  equipment 


(a)  GeAeray.  The  application  must, 
contain  information  sufficient  to  '        - 
demonstrate  to  die  Administrator  <' 
pursuant  to  (971.301  that  upon  issuance 
or  transfer  of  the  permit  the  applicant 
will  have  the  technological  capability  to 


1971.203 

(a)  General.  The  application  must 
include  a  proposed  cmnmerdal  recovery 
plan  which  describes  the  appbcant't 
projected  commercial  recovery 
activities,  in  a  general  way,  for  the  ^  <  ' 
twenty  year  period  to  be  covered  by -flia 
propMed  permit  Although  preliminary 
and  8ub)ect  to  change,  tlw  plan  must  be 
mcve  detailed  for  that  portion  of  the 
permit  term  leading  up  to  the  initiation'^* 
of  conunerdal  recovery.  The  plan  must  • 
include  sufficient  information  for  the 
Administrator,  pursuant  to  this  part  to 
make  the  necessary  determinations 
pertaining  to  the  certification  and 
issuance  or  transfer  of  a  permit  and  to   ' 
the  development  and  enforcement  of  the 
TCRs  for  a  permit 

(b)  Specific.  The  plan  must  include: 

(1)  A  description  of  the  activities 
proposed  to  be  carried  out  during  the 
period  of  the  permit 

(2)  The  intended  schedule  of  '  "• 
commercial  recovery  (see  "Diligent  •'■ 
commercial  recovery."  5971503);    '     ! 

(3)  Environmental  safeguards  and  '  '^i 
monitoring  systems,  whidi  must  lake  •■'■ 


iiuti-Tir^,^ 
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into  account  requireaients  under 
Subpart  F  of  this  part  iaduding  best 
available  technologies  (BAT)  (S  971.604) 
and  monitoring  ({  971.603): 

(4)  Details  ot  the  area  or  areas 
proposed  for  commercial  recovery, 
which  meet  requirements  for  diligence 
(S  971.503]  and  conservation  of         ,      : 
resources  pursuant  to  Subpart  E      : 
(especially  §  971.502); 

(5)  A  resource  assessment  of  the  area 
or  areas  proposed  for  commercial 
recovery  which  meets  the  requirements 
for  resource  assessment  and  logical 
mining  unit  (S  971.501); 

(6)  A  description  of  the  methods  and 
technology  to  be  used  for  commercial 
recovery  and  processing  (see 
S9n.202(b)(l));and 

(7)  The  methods  to  be  used  for 
disposal  of  wastes  from  recovery  and 
processing,  including  the  areas  for 
disposal  and  identification  of  any  toxic 
substances  in  wastes. 

{  971.204    Envtronmental  and  use  conlRct 


(a )  Environmental  information 
submission.  The  application  must  be 
supported  by  sufficient  marine  • 
environmental  information  for  tha- 
Administrator  to  prepare  an 
environmental  inipact  statement  (EIS) . 
on  the  proposed  mining  activities,  and  to 
determine  the  appropriate  permit  TC3<s 
based  on  environmental  characteristics 
of  the  requested  minesite.  The 
Administrator  may  require  the 
submission  of  additional  data,  in  the 
event  he  determines  that  the  basis  for  a 
suitable  EIS,  or  a  determination  of 
appropriate  TCRs,  is  not  available. 

(bKl)  In  preparing  the  EIS.  die       . 
Administrator  will  atteatpt  to 
characterize  the  environment  in  such  a 
way  as  to  provide  a  basis  for  judging  the 
potential  for  significant  adverse  effects 
or  irreparable  harm  triggered  by 
commercial  mining  (see  Subpart  F).  In 
compiling  these  data,  the  Administrator 
will  utilizis  existing  information 
Including  the  relevant  license  EIS, 
additional  exploration  data  acquired  by 
the  applicant  and  other  data  in  the 
public  domain. 

(2)  The  EIS  must  present  adequate 
physical,  chemical,  and  biological 
information  for  the  permit  area,  ff  the 
permit  area  lies  within  the  area  of 
NOAA's  Deep  Ocean  Mining 
Environmental  Study  (DC^4ES).  the 
parameters  listed  in  NOAA's  Technical 
Guidance  Document  pertaining  to  the 
upper  and  lower  water  column  should 
be  included.  Specifically,  these 
parameters  include: 

(i)  Upper  water  column — 
Nutrients 
Endangered  spedee 


Salinity,  temperature,  density 
Currents.  - , 

(ii)  Lower  water  column  and 
seafloor — 
Currents 

Suspeiided  particulate  matter  dispersion 
Sediment  characteristics  (mineralogy, 

particle  size,  shape  and  density,  and 

water  content) 
Topography 
Benthos.  ~   ''' 

(3)  For  a  permit  area  outside  the 
DOMES  area,  the  applicant  is 
encouraged  to  consult  with  NOAA  at 
the  eariiest  opportunity  in  order  to 
determine  the  specific  parameters  to  be 
measured  based  on  the  location  and 
specific  environmental  characteristics  of 
the  permit  area.  The  Administrator,  in 
consultation  with  the  Administrator  of 
the  Environmental  Protection  Agency 
and  with  the  assistance  of  other 
appropriate  Federal  agendes,  may 
determine  that  a  programmatic  E^  is 
required  for  any  new  area. 

(c)  The  application  must  include  a 
monitoring  plan  for  test  mining  and  at- 
sea  comroerdal  recovery  activities 
which  meets  the  objectives  and 
requirements  of  S  971.603. 

(d)  Use  conflict  analysis.  The 
application  ouist  indude  information 
known  to  the  applicant  on  other  uses  of 
the  proposed  mining  area  to  support  the 
Administrator's  determination  regarding 
potential  use  conflicts  between 
commerdal  mining  activities  and  those 
activities  of  other  nations  or  of  other 
VS.  citizens. 

(e)  Onshore  information.  Because  of 
NEPA  requirements,  the  Administrator 
must  include  in  the  EIS  on  the  proposed 
permit  the  complete  spectrum  of 
activities  resulting  from  the  issuance  of 
a  permit  Therefore,  onshore  information 
induding  the  location  and  operation  of 
nodule  processing  facilities  must  be 
submitted  with  the  application  in 
accordance  with  the  details  in  (  971.606. 

(971.20S    Veaeel  safety  and 

In  order  to  provide  a  basis  for  the 
necessary  determinations  with  respect 
to  the  safety  of  life  and  property  at  sea. 
pursuant  to  f  971.407,  i  971.422  and 
Subpart  G  of  this  part  the  application 
mint  contain  the  following  information 
for  vessels  used  in  commerdal  recovery, 
except  for  those  vessels  under  300  gross 
tons  which  are  engaged  in 
oceanographic  research: 

(a)  U.S.  flag  vessel.  All  mining  ships 
and  at  least  one  of  the  transport  ships 
used  by  eadi  permittee  must  be 
documented  under  the  laws  of  the 
United  States.  To  the  extent  that  die 
applicant  knows  w^ch  United  States 


flag  vessels  it  will  use,  it  must  indude 
widi  its  application  copies  of  the 
vessels'  current  valid  Coast  Guard 
Certificates  of  Inspection. 

(b)  Foreign  flog  vessels.  To  the  extent 
that  die  applicant  knows  which  foreign  . 
fiag  vessel(s)  it  will  be  using  for  other    . 
purposes,  die  application  must  indude 
evidence  of  the  {following: 

(1)  That  any  foreign  flag  vessel  whose 
Hag  state  is  party  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974  (SOLAS  74)  possesses  current  valid 
SOLAS  74  certificates; 

(2)  That  any  foreign  flag  vessel  whose 
flag  state  is  not  party  to  SOLAS  74  but  is 
party  to  the  International  Convention  for 
die  Safety  of  Life  at  Sea,  1960  (SOLAS 
60)  possesses  current  valid  SOLAS  60 
certificates:  and 

(3)  That  any  foreign  flag  vessd  whose 
flag  state  is  not  a  party  to  either  SOLAS 
74  or  SOLAS  60  meets  all  applicable 
structural  and  safety  requirements 
contained  in  the  published  rules  of  a 
member  of  the  International  Association 
of  Classification  Sodeties  (lACS). 

(c)  Sapplemental  certificates,  ii  the 
apphcant  does  not  know  at  the  time  of 
submitting  an  application  which  vessels 
it  will  be  using,  it  must  submit  the 
applicable  certification  for  each  vessd 
before  the  cruise  on  wfaicb  it  will  be 
used. 


S971.2M    SMsmentofi 

(a)  Genera/.  The  application  most 
indude  suffident  informatioB  to 
demonstrate  that  the  applicant  is  a 
United  States  dtizen. 

(b)  Specific  In  particular,  the 
application  must  indude: 

(1)  Name,  address,  and  tdephone 
number  of  the  United  States  dtizen 
responsible  for  commercial  recovery 
operations; 

(2)  A  description  of  die  dtizen  or 
citizens  Migagji^  in  commercial 
recovery,  induding: 

(i)  Whether  the  dtizen  is  a  natural 
person,  partnership  corporation,  joint 
venture,  or  other  form  of  assodation: 

(ii)  The  state  of  incorporation  or  state 
in  which  the  partnership  or  other 
^business  entity  is  registered; 

(iii)  The  name  and  place  of  business 
of  the  registered  agent  or  equivalent 
representative  to  whom  notices  and 
orders  are  to  be  delivered: 

(iv)  Copies  of  all  essential  and 
nonproprietary  provisions  in  artides  of 
incorporation,  charter  or  articles  of 
assodation;  and 

(v)  The  name  of  each  member  of  the 
assodation.  partnership,  or  joint 
venture,  induding  information  about  the 
participation  and/or  ownership  of  stock 
of  each  partner  or  joint  venturer. 
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|t71J07    Anmnatl 

In  order  to  rapport  th«  antitrust 
review  referenced  in  1 971.211.  the 
application  must  contain  information 
sufficient  in  the  applicant's  view  and 
based  on  preapplication  consultations 
pursuant  to  (  971.200(g).  to  identify  the 
applicant  and  describe  any  significant 
existing  market  share  it  has  with  respect 
to  the  mining  or  marketing  of  the  metals 
proposed  to  be  recovered  under  the 
perrnit 


I971JM 

(a)  General.  Section  104  of  the  Act 
provides  that  no  application  for  the 
issuance  or  transfer  of  a  permit  will  be 
certified  unless  the  applicant  pays  to 
NOAA  an  administrative  fee  which 
reflects  the  reasonable  administrative 
costs  incurred  in  reviewing  and 
processing  the  application. 

(b)  Amount  A  tee  payment  of 
$100,000.  payable  to  the  National 
Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce,  must  accompany  each 
application.  If  the  administrative  costs 
of  reviewing  and  processing  the 
application  are  significantly  less  than  or 
in  excess  of  $100,000,  the  Administrator, 
after  determining  the  amount  of  the 
under-  or  over-charge,  as  applicable, 
will  refund  the  difference  or  require  the 
applicant  to  pay  the  additional  amount 
before  issuance  or  transfer  of  the  permit. 
In  the  case  of  an  application  for  transfer 
of  a  permit  ta  or  for  a  significant  change 
to  a  permit  held  by,  an  entity  which  has 
previously  been  found  qualified  for  a 
permit,  the  Administrator  may  reduce 
the  fee  in  advance  by  an  appropriate 
amount  which  reflects  costs  avoided  by 
reliance  on  previous  findings  made  in 
relation  to  the  proposed  transferee. 


(a)  Except  as  provided  in  this  section 
and  i  971.406,  the  processing  of  hard 
minerals  recovered  pursuant  to  a  permit 
shall  be  conducted  within  the  U.S.. 
provided  that  the  President  or  his 
designee  does  not  determine  that  this 
restrif  tion  contravenes  the  overriding 
national  interests  of  the  United  States. 

(b)  If  foreign  processing  is  proposed, 
the  applicant  shall  submit  a  justification 
demonstrating  the  basis  for  a  finding 
pursuant  to  S  971.406(a)(l}.  The 
justification  shall  include  an  analysis  of 
each  factor  which  the  appHcant 
considers  essential  to  its  conclusion  that 
processing  at  a  site  within  the  U.S.  Is  not 
economically  viable. 

(c)  If  the  Administrator  determines 
that  the  justification  provided  by  the 
applicant  is  insufficient  or  if  the 
Adminisbvtor  receives  during  the  public 


comment  or  hearing  period  what  the 
Administrator  determines  to  be  a 
serious  alternative  U.S.  processing  site 
proposal,  the  Administrator  may  require 
the  applicant  to  supply,  within  a 
specified  reasonable  time,  additional 
information  relevant  to  the 
i971.40e(s)(])  finding. 

(d)  The  applicant  must  include  in  its 
application  satisfactory  assurances  that 
such  resources  after  processing,  to  the 
extent  of  the  permittee's  ownership 
therein,  will  be  returned  to  the  United 
States  for  domestic  use  if  the 
Administrator  determines  pursuant  to 
{  971.406  that  the  national  interest 
necessitates  such  return.  Assurances 
must  include  proposed  arrangements 
with  the  host  country. 

Ptocedures 

i  971.210    Oetai  ininaliofi  wttellMc 
appiotion  la  compteta  for  furttMr 


Upon  receipt  of  an  application,  the 
Administrator  will  review  it  to 
determine  whether  it  includes 
information  specifically  identifiable 
with  and  fully  responsive  to  each 
requirement  in  S  971.201  through 
S  971.209.  The  Administrator  will  notify 
the  applicant  whether  the  application  is 
complete  within  60  days  after  it  is 
received.  The  notice  will  identify,  if 
applicable,  in  what  respects  the 
application  is  not  complete,  and  will 
specify  the  information  which  the 
applicant  must  submit  in  order  to  make 
it  complete,  why  the  additional 
information  is  necessary,  and  a 
reasonable  date  by  which  the 
application  must  be  completed. 
Application  processing  will  not  begin 
until  the  Administrator  determines  that 
the  application  is  complete. 


I971J09    ProcaMlna outaM* tttt UnNad         1971,211 


(a)  Promptly  after  receipt  of  an 
application  that  the  Administrator  has 
determined  pursuant  to  S  971.210  is 
complete,  the  Administrator  will 
distribute  a  copy  of  the  application  to 
every  Federal  agency  or  department 
which,  pursuant  to  section  103(e)  of  the 
Act  has  identified  programs  or  activities 
within  its  statutory  responsibilities 
which  would  be  affected  by  the 
activities  proposed  in  the  application 
(e.g..  the  Departments  of  State. 
Transportation,  Justice,  Interior. 
Defense.  Treasury  and  Labor,  as  well  as 
the  Environmental  Protection  Agency, 
Federal  Trade  Commission. 
International  Trade  Administration  and 
National  Science  Foundation).  Based  on 
its  legal  responsibilities  and  authorities, 
each  such  agency  or  department  may, 
not  later  than  60  days  after  it  receives  a 


copy  of  the  application,  recommend 
certification  of  the  application,  issuance 
or  transfer  of  the  permit  or  denial  of 
such  certification,  issuance  or  transfer. 
The  advice  or  recommendation  by  the 
Attorney  General  or  Federal  Trade 
Commission  on  antitrust  review, 
pursuant  to  section  103(d)  of  the  Act 
must  be  submitied  within  90  days  after 
their  receipt  of  a  copy  of  the  application. 

(b)  NOAA  will  use  this  process  of 
consultation  and  cooperation  to 
facilitate  necessary  Federal  decisions  on 
proposed  commercial  recovery 
activities,  pursuant  to  the  mandate  of 
section  103(e)  of  the  Act  to  reduce  the 
number  of  separate  actions  required  to 
satisfy  Federal  agencies'  statutory 
responsibilities.  The  Adminisb-ator  will 
not  issue  or  transfer  the  permit  during 
the  90  day  period  after  receipt  by  the 
Atiomey  General  and  the  Federal  Trade 
Commission  except  upon  written 
confirmation  of  the  Attorney  General 
and  the  Federal  Trade  Commission  that 
neither  intends  to  submit  further 
comments  or  recommendations  with 
respect  to  the  application. 

(c)  In  any  case  in  which  a  Federal  . 
agency  or  department  recommends  a 
denial,  it  must  set  forth  in  detail  the 
manner  in  which  the  application  does 
not  comply  with  any  law  or  regulation 
within  its  area  of  responsibility  and  how 
the  appUcation  may  be  amended,  or  how 
TCRs  might  be  added  to  the  permit,  to 
assure  compliance  with  such  law  or 
regulation. 

(d)  NOAA  will  cooperate  with  such 
agencies  and  with  the  applicant  nvith  the 
goal  of  resolving  any  concerns  raised 
and  satisfying  the  statutory 
responsibilities  of  these  agencies. 

(e)  If  the  Administrator  decides  to 
issue  or  transfer  a  permit  with  respect  to 
which  denial  of  the  issuance  or  transfer 
has  been  recommended  by  the  Attorney 
General  or  the  Federal  Trade 
Commission,  or  to  issue  or  transfer  a 
permit  without  imposing  TCRs 
recommended  by  the  Attorney  General 
or  the  Federal  Trade  Commission,  as 
appropriate,  ine  Administrator  will, 
before  or  at  issuance  or  transfer  of  the 
permit  noti^  the  Attorney  General  and 
the  Federal  Trade  Commission  of  the 
reasons  for  his  decision. 

1971,212    PuWc  none*,  hearing  and 


(a)  Notice  and  comments.  The 
Administrator  will  publish  in  the 
Federal  Register,  for  each  complete 
application  for  issuance  or  transfer  of  a 
commercial  recovery  permit  notice  that 
the  application  has  been  received. 
Subject  to  S  971.802,  interested  persons 
will  be  allowed  to  examine  the 
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materials  relevant  to  the  application, 
and  will  have  at  least  60  days  after 
publica  tion  of  notice  to  submit  written 
comments  to  the  Administrator. 

(b)  Hearings.  After  preparation  of  the 
draft  environmental  impact  statement 
(EIS)  on  an  application,  the 
Administrator  will  hold  a  public  hearing 
on  the  appUcation  and  the  draft  EIS  in 
an  appropriate  location  and  may  employ 
additional  methods  he/she  deems 
appropriate  to  inform  interested  persons 
about  each  application  and  to  invite 
comments  thereon.  A  hearing  will  be 
conducted  in  any  State  in  which  a 
processing  plant  or  any  of  its  ancillary 
facilities  (such  as  a  marine  terminal  or  a 
waste  disposal  facility)  are  proposed  to 
be  located. 

(c)  If  the  Administrator  determines 
there  exist  one  or  more  specific  and 
material  factual  issues  which  require 
resolution  by  formal  processes,  at  least 
one  formal  hearing  will  be  held  in  the 
District  of  Columbia  metropolitan  area 
in  accordance  with  the  provisions  of 
Subpart  I  of  this  part  The  record 
developed  in  any  such  formal  hearing 
will  be  part  of  the  basis  of  the 
Administrator's  decisions  on  an 
application. 

(d)  Hearings  held  pursuant  to  this 
section  and  other  procedures  will  be 
consolidated,  if  practicable,  with 
hearings  held  and  procedures  employed 
by  other  Federal  and  State  agencies. 


1971.213    Amandnwnlteani 

Afier  an  appUcation  has  been 
submitted  to  the  Administrator,  bat 
before  a  determination  is  made  on  the 
issuance  or  transfer  of  a  permit  the 
appUcant  must  submit  an  amendment  to 
the  appUcation  if  there  is  a  significant 
change  in  the  drcumstancea  represented 
in  the  original  appUcation  which  a£fects 
the  requirements  of  this  subpart 
AppUcants  should  consult  with  NOAA 
to  determine  if  changes  in  circimistances 
are  sufficientiy  significant  to  require 
submission  of  an  amendment  The 
appUcation.  as  amended,  would  then 
serve  as  the  basis  for  determinations  by 
the  Administrator  under  this  part  For 
each  amendment  judged  by  the 
Administrator  to  be  significant  the 
Administrator  wiU  provide  a  copy  of 
that  amendment  to  each  other  Federal 
agency  and  department  which  received 
a  copy  of  the  original  appUcation.  and 
also  will  provide  for  public  notice, 
hearing  and  comment  on  the  amendment 
"^pursuant  to  S  971.212.  After  the  issuance 
or  transfer  of  a  permit,  any  revision  of 
the  permit  will  be  made  pursuant  to 
S  971.413.  Any  amendment  or 
modification  which  would  cause  coastal 
zone  effects  substantiaUy  difierent  than 
those  originally  reviewed  by  the  state 


agency  would  be  subject  to  Federal 
consistency  review  as  prescribed  in  15 
CFR  Part  930. 

1971.214    ConsoHdstwl  loanaa  and  parmN 
procvduTM.  |R«s«rv*dl 

Subpart  C—Certmcatlon  of 

Applications 


(971.300 

(a)  Certification  is  an  intermediate 
step  between  receipt  of  an  appUcation 
for  issuance  or  transfer  of  a  permit  and 
actual  issuance  or  transfer.  It  is  a 
determination  which  focuses  on  the 
eligibiUty  of  the  appUcant 

(b)  Before  the  Administrator  may 
cert^  an  appUcation  for  issuance  or 
transfer  of  a  permit  the  Administrator 
must  determine  that  issuance  of  the 
permit  would  not  violate  any  of  the 
restiictions  in  S  971.103(b).  The 
Administrator  also  must  make  written 
determinations  with  respect  to  the 
requirements  with  respcKrt  to  the 
requirements  set  forth  in  S  971.301. 

(c)  To  the  maximum  extent  possible, 
the  Administrator  wiU  endeavor  to 
complete  certification  within  100  days 
after  receipt  of  a  complete  appUcation.  If 
final  certification  or  denial  of 
certification  has  not  occurred  within  100 
days  after  receipt  of  the  appUcation,  the 
Administrator  will  inform  the  appUcant 
in  writing  of  the  pending  unresolved 
issues,  the  efforts  to  resolve  them,  and 
an  estimate  of  the  time  required  to  do 
so. 

f971J01    Raquir*d  fbidlnga. 

Before  the  Administrator  may  certify 
an  appUcation  for  a  commercial 
recovery  permit  the  Administrator  must 

(a)  Approve  the  size  and  location  of 
the  commercial  recovery  area  selected 
by  the  appUcant  and  this  approval  will 
occur  unless  the  Administrator 
determines  that  (1)  the  area  is  not  a 
logical  mining  unit  under  {  971.501.  or  (2) 
commercial  recovery  activities  in  the 
proposed  area  would  result  in  a 
significant  adverse  environmental  effect 
which  cannot  be  avoided  by  imposition 
of  reasonable  restrictions;  and 

(b)  Find  that  the  applicant — 

(1)  Has  demonstrated  that  upon 
issuance  or  transfer  of  the  permit  the 
appUcant  will  be  financiaUy  responsible 
to  meet  all  obligations  which  may  be 
required  to  engage  in  its  proposed 
commercial  recovery  activities; 

(2)  Has  demonstrated  that  upon 
permit  issuance  or  transfer,  it  will 
possess,  or  have  access  to,  the 
technological  capability  to  engage  in  the 
proposed  commercial  recovery; 

(3)  Has  satisfactorily  fulfilled  aU  past 
obligations  under  any  license  or  permit 


previously  issued  or  transferred  to  the 
appUcant  under  the  Act: 

(4)  Has  a  commercial  recovery  plaij 
which  meets  the  requirements  of 

S  971.203:  and 

(5)  Has  paid  the  permit  fee  specified 
mS971.20a 

f  971,302    Denial  o(  oarttdcatlon. 

(a)  The  Administrator  may  deny 
certification  of  an  appUcation  if  the 
Administrator  finds  that  the 
requirements  of  this  subpart  or  the 
requirements  for  issuance  or  transfer 
under  i  971.403  through  i  971.408,  have 
not  been  met 

(b)  When  the  Administrator  proposes 
to  deny  certification  the  Administrator 
will  send  to  the  appUcant  via  certified 
mail  return  receipt  requested  and 
pubUah  in  the  Fadofal  Registar.  written 
notice  of  intention  to  deny  certification. 
The  notice  will  include: 

(1)  The  basis  upon  wfaidi  the 
Administrator  proposes  to  deny 
certificaticRi:  and 

(2)  If  the  basis  for  the  proposed  denial 
is  a  deficiency  which  the  Administrator 
beUeves  the  appUcant  can  correct 

(i)  The  action  beUeved  necessary  to 
correct  the  deficiency:  and 

(U)  The  time  within  whidi  any 
ooirectable  deficiency  must  be  corrected 
(not  to  exceed  180  days  except  as 
specified  by  the  Administrator  for  good 
cause). 

(c)  The  Administrator  will  deny 
certification: 

(1)  On  the  30th  day  afier  the  date  dte 
notice  is  received  by  the  appUcant 
under  paragraph  (b)  of  the  section, 
unless  before  the  30th  day  the  appUcant 
files  with  the  Administrator  a  written 
request  for  an  administrative  review  of 
the  proposed  denial:  or  i 

(2)  On  the  last  day  of  the  period 
estabUshed  under  paragraph  (b)(2)(ii)  in 
which  the  appUcant  must  correct  a 
deficiency,  if  that  deficiency  has  not 
been  corrected  before  that  day  and  an 
administrative  review  requested 
pursuant  to  paragraph  (c)(1)  is  not 
pending  or  in  progress. 

4   (d)  If  a  timely  request  for 
administrabve  review  of  the  proposed 
denial  is  made  by  the  appUcant  under 
paragraph  (c)(1)  of  this  section,  the 
Administrator  wiU  promptiy  begin  a 
formal  hearing.  If  the  proposed  denial  is 
the  result  of  a  correctable  deficiency, 
the  administrative  review  wiU  proceed 
concurrenUy  with  any  attempts  to 
correct  the  deficiency,  unless  the  parties 
agree  otherwise  or  the  administrative 
law  judge  orders  difierently. 

(e)  If  the  Administrator  denies 
certification,  he  will  send  to  the 
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applicant  written  notice  of  the  denial 
including  the  reasons  therefor. 

(0  Any  final  determination  by  the 
Administrator  granting  or  denying 
certiflcation  is  subject  to  judidal  review 
as  provided  in  Chapter  7  of  Title  5, 
United  States  Code. 


|f71.J09    Ne«eee(( 

Upon  making  a  final  determination  to 
certify  an  application  for  a  commercial 
recovery  pomit  the  Administrator  will 
promptly  send  written  notice  of  the 
determinatioa  to  the  applicant 


[  0—4 « v.^>'  -e/Tranafar.  Tanwa, 


|t71.400 

(a)  Proposal  After  certificatioo  of  an 
applicatioQ  pursuant  to  Subpart  C  of  this 
part  the  Administrator  will  pcoceed 
with  a  proposal  to  issue  or  transfer  a 
permit  for  the  commercial  recovery 
activities  described  in  the  application. 

(b)  renos  conditioas  and  nttrictioaa. 
(1)  Within  180  days  after  certification  (or 
such  longer  period  as  the  Administrator 
may  establish  for  good  cause  shown  in 
writing),  the  Administratar  «^  propose 
terms  and  conditions  for.  and 
restrictions  on.  the  proposed  commercial 
recovery  which  are  consistent  with  the 
provisions  of  the  Act  and  this  part  aa  set 
forth  in  1 971418  through  i  971.a3a 
Proposed  and  final  TCRs  wiO  be  uniform 
in  aO  permits,  except  to  the  extent  that 
differing  physical  and  environmental 
conditions  and/or  mining  methods 
require  the  establishment  of  special 
TC3U  for  the  conservation  of  natural 
resources,  protection  of  the 
environment  or  die  safety  of  hfe  and 
property  at  see.  The  Administrator  will 
propose  TCRs  in  writing  to  the 
applicant  and  public  notice  thereof  will 
be  provided  pursuant  to  1 971/401.  The 
proposed  TCRs  will  be  included  with  the 
draft  of  the  EIS  on  permit  issuance. 

(2)  If  the  Administrator  does  not 
propose  TCRs  within  180  days  after 
certification,  the  Administrator  will 
notify  the  applicant  in  writing  of  the 
reasons  for  delay  and  of  the 
approximate  date  on  which  the 
proposed  TCRs  wWi  be  completed. 

(c)  Findings.  Before  issuing  or 
transferring  a  commercial  recovery 
permit,  the  Administrator  must  make 
written  findings  in  accordance  with  the 
requirements  of  1 971.403  through 

i  971.406.  These  findings  will  be  made 
after  considering  ail  information 
submitted  with  respect  to  the 
appUcation  and  proposed  issuance  or 
transfer.  The  Administrator  will  make  a 
final  determination  of  issuance  or 
transfer  of  a  permit  and  will  publish  a 
final  EIS  on  that  action,  within  180  days 


(or  such  longer  period  of  time  as  the 
Administrator  may  establish  for  good 
cause  shown  in  writing)  following  the 
date  on  which  proposed  TCRs  and  the 
draft  BIS  are  published. 

Isstience /Transfer.  Modificatkin/ 

Revisfam;  Saspanekm/Ravocatfoa 


1971.401    PropoealtolMuaer 


(a)  Notice  and  coawwaL  The 
Administrator  will  pubUsh  in  the 
Padval  SaiMw  notice  of  each  proposal 
to  issue  or  transfer,  including  notice  of  a 
draft  EIS,  and  of  proposed  terms  and 
conditions  for.  and  restrictions  on.  a 
commercial  recovery  permit  that  wiU  be 
Included  with  the  draft  EIS  {see 

i  VnAOOfh]].  Subject  to  1 971J02. 
interested  persons  wiU  be  permitted  to 
examine  the  aiaterials  relevant  to  such 
proposals.  Interested  persons  and 
affected  States  wiU  have  at  least  00 
days  after  publication  of  such  notice  to 
submit  written  comments  to  the 
Administrator. 

(b)  Hearings.  (1)  The  Administrator 
will  hold  thepobbc  bearing(8)  required 
by  I  §71.212(0)  tn  an  appn^riate 
location  and  may  employ  such 
additional  methods  as  he  deems 
appropriate  to  inform  interested  persons 
about  each  proposal  and  to  invite  their 
comments  thereon.  A  copy  of  the  notice 
and  draft  EB  will  be  provided  to  the 
affected  State  agency.  Information 
provided  by  NOAA  may  be  used  to 
supplement  information  provided  by  the 
applicant  however  it  wiU  not  afisct 
schedules  for  State  agency  review  and 
decisions  with  respect  to  consistency 
determinations  as  required  In  15  CFR 
Part  93a  Subpart  D. 

(2)  If  the  Administrator  determines 
there  exist  one  or  more  specffic  and 
material  factual  Issues  niAiich  require 
resolution  by  formal  processes,  at  least 
one  formal  bearing,  which  may  be 
consolidated  writh  a  hearing  held  by 
another  agency,  will  be  held  in  the 
District  of  Columbia  metropolitan  area 
in  accordance  with  the  provisions  of 
Subpart  I  of  this  part  The  record 
developed  in  any  such  formal  hearing 
will  be  part  of  the  basis  for  the 
Administrator's  decisions  on  issuance  or 
transfer  ot  and  on  TCRs  for.  the  permit 

1971.402 


Before  issuance  or  transfer  of  a 
commercial  recovery  permit  the 
Administrator  will  conclude  any 
consiiltations  in  cooperation  with  other 
Federal  and  State  agencies  which  were 
Initiated  pursuant  to  If  971.211  and 
971.200(g).  These  consultations  will  be 
held  to  assure  compliance  with,  as 


applicable  and  among  other  statutes,  the 
Endangered  Species  Act  of  1973.  as 
amended,  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  the 
Fish  and  Wildlife  Coordination  Act  and 
the  Coastal  Zone  Management  Act  of 
1972.  as  amended.  The  Administrator 
also  wrill  consult  before  any  Issuance, 
transfer,  modification  or  renewal  of  a 
permit  with  any  affected  Regional 
Fishery  Management  Council 
established  pursuant  to  section  302  of 
the  Magmwon  Fishery  Conservation  and 
Management  Act  of  1976  (16  U.S.C  1852) 
if  the  activities  undertaken  punuant  to 
the  permit  could  adversely  affect  any 
fishery  withfai  the  Rshery  Conservation 
Zone  (now  known  as  the  Exclaaive 
Economic  Zone),  or  any  anadronons 
species  or  Continental  Shelf  fishery 
resource  subject  to  tfie  exclusive 
manageoMHt  aathority  of  die  United 
States  beyond  that  xone. 


ItTiaM  FiniinwaHi 

(a)  Before  issuing  or  transferrfaig  a 
commerdai  recovery  permit  ttie 
Administrator  most  find  tfie  recovery 
proposed  in  the  application  will  not 
mreaaonaUy  inteiiere  with  the  exerdse 
of  tfaa  freedoms  of  tiie  hi^  seas  by  other 
netians.  as  recognized  under  general 
principles  of  interaational  law. 

(b)  In  making  this  finding,  the 
Administrator  wiQ  recognize  that 
commerdai  recovery  of  hard  mineral 
resources  of  the  deep  seabed  is  s 
fi^eedom  of  the  high  seas.  In  the  exerdse 
of  this  right  each  permittee  shall  act 
with  reasonable  regard  for  the  interests 
of  other  nations  in  their  exerdse  of  the 
freedoms  of  the  high  seas. 

(cKl)  In  the  event  of  a  conflict 
betweoi  the  commercial  recovery 
program  of  an  applicant  or  permittee 
and  a  competing  use  of  the  nigh  seas  by 
another  nation  or  its  nationals,  the 
Administrator,  in  consultation  and 
cooperation  with  the  Department  of 
State  and  other  interested  agendes,  will 
enter  into  negotiations  with  that  nation 
to  resolve  the  conflict  To  the  maximum 
extent  possible  the  Administrator  will 
endeavor  to  resolve  the  conflict  in  a 
manner  that  will  allow  both  uses  to  take 
place  such  that  neither  will 
unreasonably  interfere  %vith  the  other. 

(2)  If  both  uses  cannot  be  conducted 
harmoniously  in  the  area  subject  to  the 
recovery  plan,  the  Administrator  will 
dedde  whether  to  issue  or  transfer  the 
permit 


i  971.404    InlenMrtienal 
UnNeo  States. 


i^Mk^^faw^  siM  M^ft 


Before  issuing  or  transferring  a 
commerdai  recovery  permit  the 
Administrator  must  find  that  the 
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commerdai  recovery  proposed  in  the 
application  will  not  confUct  with  any 
interaational  obligation  of  the  United 
States  established  by  any  tivaty  or 
international  conventicm  in  force  with 
respect  to  the  United  States. 

1971.406    BreaeliofinlamMonali 
and  security  InvoMng  anned  eot 

Before  issuing  or  transferring  a 
commerdai  recovery  permit  the 
Administrator  must  find  that  the 
recovery  proposed  in  the  application 
will  not  create  a  situation  which  may 
reasonably  be  expected  to  lead  to  a 
breach  of  international  peace  and 
security  involving  armed  conflict 

f  971.406    CnvfeunmeiHal  effects. 

Before  issuing  or  transferring  a 
commerdai  recovery  permit  the 
Administrator  must  find  that  the 
commercial  recovery  proposed  io  the 
appticatiOT  cannot  reasonably  ba 
e>q>ected  to  result  in  a  significant 
adverse  environmental  effect  *«fc'"fl 
into  account  the  analyses  and 
information  in  any  applicable  EIS  and 
any  TCRs  associated  with  the  permit 
This  finding  also  will  be  based  upon  the 
requirements  in  Subpart  F.  However,  as 
also  noted  in  Subpart  P.  if  a 
determination  on  this  question  cannot 
be  made  on  the  basis  of  available 
information,  and  it  is  found  that 
irreparable  harm  will  not  occur  during  a 
period  who)  an  approved  monitoring 
program  is  undertaken  to  further 
examine  the  significant  adverse 
environmental  effed  issue,  a  permit  may 
be  granted,  subjed  to  modification  or 
suspension  and.  if  necessary  and 
apprtqiriate.  revocation  pursuant  to 
i  971.417(a).  or  subjed  to  emeigency 
suspension  punuant  to  f  971.417(b). 

8971407   Safetyataea. 

Before  issuing  or  transferring  a 
commerdai  recovery  permit  the 
Administrator  must  find  that  the 
commercial  recovery  proposed  in  the 
application  will  not  pose  an  inordiante 
threat  to  the  safety  of  life  and  property 
at  sea.  This  finding  will  be  based  on  the 
requirements  in  S  971.205  and  Subpart 
G. 

S971.406    Proceesing outside tfieUnlfed 
States. 

(a)  Before  issuing  or  transferring  a 
commercial  recovery  permit  which 
authorizes  processing  outside  the  U.S., 
the  Administrator  must  find,  after  the 
opportunity  for  an  agency  hearing 
required  by  (  971.212(b).  that: 

(1)  The  processing  of  the  quantity 
concerned  of  hard  mineral  resource  at  a 
place  other  than  within  the  United 
States  is  necessary  for  the  economic 


viability  of  the  commerdai  recovery 
activities  of  the  permittee;  and 

(2)  Satisfactory  assurances  have  been 
given  by  the  permittee  Uiat  sudi 
resources,  after  processing,  to  the  extent 
of  the  permitiee's  ownerehip  therein, 
%vill  be  returned  to  the  United  States  for 
domestic  use,  if  the  Administrator  so 
requires  after  detemtining  that  the 
national  interest  necessitates  such 
return. 

(b)  At  or  after  permit  issuance  the 
Administrator  may  determine,  or  revise 
a  prior  determination,  that  the  national 
interest  necessitates  return  to  the  U.S.  of 
a  sjjecified  amount  of  hard  mineral 
resource  recovered  pursuant  to  the 
permit  and  authorized  to  be  processed 
outside  the  United  States. 
Considerations  in  making  this 
determination  may  indude: 

(1)  The  national  interest  in  an 
adequate  supply  of  minerals; 

(2)  The  foreign  policy  interests  of  the 
United  States;  and 

(3)  The  multi-national  character  of 
deep  seabed  mining  operations. 

(c)  As  appropriate.  TCRs  %vill 
incorporate  provisions  to  implement  the 
dedsion  of  die  Administrator  made 
punuant  to  this  section. 

(d)  Environmental  considerations  of 
the  proposed  activity  will  be  addressed 
in  accordance  with  S  97l.606(c]. 


S971.409    Denial  oflaauanca  or  transfer. 

(a)  The  Administrator  may  deny 
issuance  or  transfer  of  a  permit  if  he 
finds  that  the  applicant  or  the  proposed 
commerdai  recovery  activities  do  not 
meet  the  rquirements  of  this  part  for  the 
issuance  or  transfer  of  a  permit 

(b)  When  the  Administrator  proposes 
to  deny  issuance  or  transfer,  he  wUl 
send  to  the  applicant  via  certified  mail, 
return  receipt  requested,  and  publish  in 
the  Federal  Register,  written  notice  of 
his  intention  to  deny  issuance  or 
transfer.  The  notice  will  include: 

(1)  The  basis  upon  which  the 
Administrator  proposes  to  deny 
issuance  or  transfer  and 

(2)  If  the  basis  for  the  proposed  denial 
is  a  deficiency  which  the  Administrator 
believes  the  applicant  can  correct 

(i)  The  action  believed  necessary  to 
correct  the  deficiency;  and 

(ii)  The  time  within  which  any 
corredable  defidency  must  be  corrected 
(not  to  exceed  180  days  except  as 
specified  by  the  Administrator  for  good 
cause). 

(c)  The  Administrator  will  deny 
issuance  or  transfer 

(1)  On  the  30Ui  day  after  the  date  tiie 
notice  is  received  by  the  applicant  under 
paragraph  (b)  of  this  section,  unless 
before  the  30th  day  the  applicant  files 
with  the  Administrator  a  written  request 


for  an  administrative  review  of  the 
proposed  denial;  or 

(2)  On  the  last  day  of  the  period 
established  under  paragraph  (b)(2)(ii)  in 
which  the  applicant  must  corred  a 
defidency,  if  the  defidency  has  not 
been  correded  before  that  day  and  an 
administrative  review  requested 
pursuant  to  paragraph  (c)(1)  is  not 
pending  or  in  progress. 

(d)  If  a  timely  request  for 
administrative  review  of  the  proposed 
denial  is  made  by  the  applicant  under 
paragraph  (cMl)  of  this  section,  the 
Administrator  will  promptiy  begin  a 
formal  hearing  in  accordiance  with 
Subpart  L  If  the  proposed  denial  is  the 
result  of  a  correctable  defidency.  the 
administrative  review  will  proceed 
concurrently  with  any  attempt  to  correct 
the  deficiency,  unless  the  parties  agree 
otherwise  or  the  administrative  law 
judge  ordera  differentiy. 

(e)  If  the  Administrator  denies 
issuance  or  transfer,  the  Administrator 
will  send  to  the  applicant  writien  notice 
of  final  denial,  including  the  reasons 
therefor. 

(f)  Any  final  determination  by  the 
Administrator  granting  or  denying 
issuance  or  transfer  of  a  permit  is 
subject  to  judicial  review  as  provided  in 
Chapter  7  of  Tide  5.  United  States  Code. 


5971.410  floUceofl 

If  the  Administrator  finds  that  the 
requirements  of  this  subpart  have  been 
met  he  will  issue  or  transfer  the  permit 
along  with  the  appropriate  TCRs.  Notice 
of  issuance  or  transfer  will  be  made  in 
writing  to  the  applicant  and  published  in 
the  Federal  Register. 

9971.411  Objections  to  temw, 


(a)  The  permittee  may  file  a  notice  of 
objection  to  any  TCR  in  the  permit.  The 
permittee  may  object  on  the  grounds 
that  any  TCR  is  inconsistent  with  the 
Ad  or  this  part  or  on  any  other  grounds 
which  may  be  raised  under  applicable 
provisions  of  law.  if  the  permittee  does 
not  file  notice  of  an  objection  within  the 
60-day  period  immediately  following  the 
permitiee's  reciept  of  the  notice  of 
issuance  or  transfer  under  $  971.410,  the 
permittee  will  be  deemed  condusively 
to  have  accepted  the  TCRs  in  the  permit 

(b)  Any  notice  of  objection  filed  under 
paragraph  (a)  of  this  section  must  be  in 
writing,  must  indicate  tiie  legal  or 
factual  basis  for  the  objection,  and  must 
provide  information  relevant  to  any 
underlying  factual  issues  deemed  by  the 
permittee  as  necessary  to  the 
Administrator's  dedsion  upon  the 
objection. 
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(c)  Within  90  days  after  receipt  of  the 
notice  of  objection,  the  Administrator 
will  act  on  the  objection  and  publish  in 
the  Federal  Regieter,  as  well  as  provide 
to  the  permittee,  written  notice  of  the 
decision. 

(d)  If.  lifter  the  Administrator  takes 
flnal  action  on  an  objection,  the 
permittee  demonstrates  that  a  dispute 
remains  on  a  material  issue  of  fact  the 
Administrator  will  provide  for  a  formal 
hearing  which  will  proceed  in 
accordance  with  Subpart  I  of  this  part 

(e)  Any  final  determination  by  the 
Administrator  on  an  obiectioo  to  TCRs 
in  a  permit  after  the  fbraud  hearing 
provided  in  paragraph  (d).  is  subject  to 
jtidicial  review  as  provided  in  Chapter  7 
of  Title  S.  United  States  Code. 

I  wr^A^t 


(a)  During  the  duration  of  a 
commercial  ncamrj  pennit  changes  in 
the  permit  or  its  associated  commmdal 
recovery  plan  may  be  initiated  by  either 
the  permittee  or  the  Administrator. 

(b)  A  significant  change  is  one  which, 
if  approved,  would  result  in: 

(1)  An  increase  of  more  than  five 
percent  in  the  size  of  the  commercial 
recovery  area:  or 

(2)  A  change  in  the  location  of  five 
percent  or  more  of  the  commercial 
recovery  area. 

(c)  A  major  change  is  one  affecting 
one  or  more  of: 

(1)  The  bases  for  certifying  the 
original  application  pursuant  to 
1971^01: 

(2)  The  bases  for  issuing  or 
transferring  the  permit  pursuant  to 
i  071.403  through  i  971.406; 

(3)  The  TCRs  issued  as  part  of  the 
permit  pursuant  to  1 971.418  through 
I  871.430:  or 

(4)  The  ownership  of  a  permittee  (or 
the  membership  of  the  joint  venture, 
partnership  or  other  entity  on  whose 
behalf  the  permit  was  issued):  and 
which  charige  is  sufficiently  broad  in 
scope  to  raise  a  question  as  to: 

(i)  The  permittee's  ability  to  meet  the 
requirements  of  the  sections  cited  in 
paragraphs  (c)(1)  and  (2)  of  this  section: 

(ii)  The  sufficiency  of  the  TCRs  to 
accomplish  their  intended  purpose:  or 

(iii)  The  antitrust  characteristic  of  the 
permittee. 

(d)  A  minor  change  is  one  that  is 
clearly  more  modest  in  scope  than  the 
changes  described  in  paragraph  (b)  or 
(c)  of  this  section. 

(e)  A  permittee  may  not  Implement  a 
significant  or  major  change,  as  defined 
in  paragraphs  (b)  and  (c)  of  this  section, 
until  an  application  for  revision  of  the 
permit  or  its  associated  commercial 
recovery  plan  has  been  approved  by  the 


Administrator.  However,  advance  notice 
of  proposed  major  changes  in  a 
permittee's  corporate  membership  or 
legal  structure  is  not  required,  unless 
practicable,  but  the  Administrator 
expects  prompt  notificaUon  of  the 
occurrence  of  such  a  major  change. 

(f)  A  proposed  significant  or  major 
change,  as  defined  in  paragraphs  (b)  and 
(c)  of  this  sectioa  may  trigger  the  need 
for  additional  review,  under  the  Federal 
consistency  provisions  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended. 

f971,4ia    nevWon of e penult 

(a)  During  the  term  of  a  commercial 
recovery  permit  the  permittee  may 
submit  to  the  Administrator  an 
apphcation  for  a  revision  of  the  permit 
or  the  commercial  recovery  plan 
associated  with  it  to  accommodate 
changes  desired  by  the  permittee.  In 
some  cases  it  may  be  advisable  to 
recognize  at  the  time  of  filing  the 
original  permit  application  that 
although  the  essential  information  for 
issuing  or  transferring  a  permit  as 
specified  in  f  971.201  through  i  971.200 
must  be  included  in  such  application, 
some  details  may  have  to  be  provided  In 
the  future  In  the  form  of  a  revisioa  In 
such  instances,  the  Administrator  may 
Issue  or  transfer  a  permit  which  would 
authorize  commercial  recovery  activities 
and  plans  only  to  the  extent  described 
in  the  application. 

(b)  An  application  by  a  permittee  for  a 
revision  of  a  permit  or  its  associated 
commercial  recovery  plan  involving  a 
significant  change,  as  defined  in 

1 971.412(b).  must  be  followed  by  the 
full  application  procedures  in  this  part 
including  a  public  hearing. 

(c)  An  apphcation  by  a  permitiee  for  a 
revision  of  a  permit  or  its  associated 
commercial  recovery  plan  involving  a 
major  change,  as  defined  in  {  971.412(c) 
(See  also  i  971.425  of  this  part),  will  be 
acted  on  after  notice  thereof  is 
published  by  the  Administrator  in  the 
Federal  Ragistar  with  a  8D-day 
opportunity  for  public  comment  and 
consultation  with  appropriate  Federal 
agencies. 

(d)(1)  The  Administrator  will  approve 
a  revision  if  the  Administrator  finds  in 
writing  that  the  revision  will  comply 
with  the  requirements  of  the  Act  and 
this  part 

(2)  Notice  of  the  Administrator's 
decision  on  the  proposed  revision  will 
be  provided  to  the  permittee  in  writing 
and  pubUshed  in  the  Federal  Register. 

(e)  A  permittee  may  notify  the 
Administrator  of  minor  changes,  as 
defined  in  |  971.412(d),  subsequently  in 
the  annual  report  (See  {  971.801  of  this 
part). 


(f)  If  the  relative  importance  of  the 
change  is  unclear  to  the  permittee,  the 
Administrator  should  be  notified  in 
advance  so  that  the  Administrator  can 
decide  whether  a  revision  in  accordance 
%vith  (971.412(e)  is  required. 

1971.414    ModMcattonofpennNlsnns, 


(a)  After  issuance  or  tituisfer  of  any 
permit  the  Administrator,  after 
consultation  with  appropriate  Federal 
agencies  and  the  permittee,  may  modify 
the  TCRs  in  a  permit  for  the  following 
purposes: 

(1)  To  avoid  unreasonable 
interference  with  the  interests  of  other 
nations  in  their  exercise  of  the  freedoms 
of  the  hi^  seas,  as  recognized  under 
general  principles  of  international  law. 
This  determination  will  take  into 
account  the  considerations  listed  in 
1071.403: 

(2)  If  relevant  data  and  information 
(including,  but  not  limited  ta  data 
resulting  from  activities  under  a  permit) 
indicate  that  modification  is  required  to 
protect  the  quality  of  the  environment  or 
to  promote  die  safety  of  life  and 
property  at  sea: 

(3)  To  avoid  a  conflict  with  any 
international  obligation  of  the  United 
States,  estabUshed  by  any  treaty  or 
convention  in  force  with  respect  to  the 
United  States,  as  determined  in  writing 
by  the  President:  or 

(4)  To  avoid  any  situation  which  may 
reasonably  be  expected  to  lead  to  a 
breach  of  International  peace  and 
security  involving  armed  conflict  as 
determined  in  writing  by  the  President 

(b)  A  proposal  by  the  Administrator  to 
modify  the  TCRs  in  a  permit  is 
significant  and  must  be  followed  by  the 
fuU  application  procedures  in  this  part, 
includhig  a  public  hearing,  if  it  would 
result  in  either  of  the  changes  identified 
in  i  971.412(b). 

(c)  All  proposed  modifications  other 
than  those  described  in  paragraph  (b)  of 
this  section  will  be  acted  on  after  the 
Administrator  provides: 

(1)  Written  notice  of  the  proposal  to 
the  permittee:  and 

(2)  Publication  of  this  proposal  in  the 
Federal  Rsfistar  with  a  eo^y 
opportunity  for  comment 

(d)(1)  The  Administrator  will  eftect  a 
modification  of  the  TCRs  if  the 
Administrator  finds  in  writing  that  the 
proposed  modification  will  comply  with 
the  requirements  of  the  Act  and  this 
part 

(2)  Upon  adopting  a  TCR  modification, 
the  Administrator  shall  issue  to  the 
permittee  an  amended  permit  including 
the  modified  TCRs.  and  shall  publish 


f^ 
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notice  of  issuance  in  the  Federal 
Register. 

(3)  The  procedures  for  objection  to 
modification  of  the  TCRs  are  the  same 
as  those  for  objection  to  a  TCR  under 
I  971.411  of  this  part. 

9971.415    Duration  of  a  permit 

(a)  Unless  suspended  or  revoked 
pursuant  to  SS  971.406  and  971.417.  each 
commercial  recovery  permit  will  be 
issued  for  a  period  of  20  years  and  for  so 
long  thereafter  as  hard  mineral 
resources  are  recovered  annually  in 
commercial  quantities  from  the  area 
listed  in  the  permit 

(b)  If  the  permitiee  has  substantially 
complied  with  the  permit  and  its 
associated  recovery  plan  and  requests 
an  extension  of  the  permit  the 
Administrator  will  extend  the  permit 
with  appropriate  TCRs,  consistent  with 
the  Act  for  so  long  thereafter  as  hard 
mineral  resources  are  recovered 

•   annually  in  commercial  quantities  from 
the  area  to  which  the  recovery  plan 
associated  with  the  permit  applies.  The 
Administrator  may  make  allowance  for 
deviation  from  the  recovery  plan  for 
good  cause,  such  as  significanUy 
changed  market  conditions.  However,  a 
request  for  extension  must  be 
accompanied  by  an  amended  recovery 
plan  to  govern  the  activities  by  the 
permittee  during  the  extended  period. 

(c)  Successive  extensions  may  be 
requested,  and  will  be  granted  by  the 
Administi-ator.  based  on  the  criteria 
specified  in  para^nphs  (a)  and  (b). 

1971.416    Approval  of  permH  transfers. 

(a)  The  Administrator  may  transfer  a 
permit  after  a  written  request  by  the 
permittee.  After  a  permittee  submits  a 
transfer  request  to  the  Administrator, 
the  proposed  transferee  will  be  deemed 
an  applicant  for  a  commercial  recovery 
permit  and  will  be  subject  to  the 
requirements  and  procedures  of  this 
part. 

(b)  The  Administrator  will  transfer  a 
permit  if  the  proposed  transferee  is  a 
United  States  citizen  and  proposed 
commercial  recovery  activities  meet  the 
requirements  of  the  Act  and  this  part, 
and  if  the  proposed  transfer  is  in  the 
public  interest.  The  Administi-ator  will 
presume  that  the  ti-ansfer  is  in  the  public 
interest  if  it  meets  the  requirements  of 
the  Act  and  this  part.  In  case  of  mere 
change  in  the  form  or  ownership  of  a 
permittee,  the  Administrator  may  waive 
relevant  determinations  for 
requirements  for  which  no  changes  have 
occurred  since  the  preceding 
application. 


S  971.417    Suspension  or  modmcaMon  of 
scllvllles;  suspensleo  Of  ravoceHon  of 


(a)  The  Administrator  may: 

(1)  In  addition  to,  or  in  lieu  of.  the 
imposition  of  any  civil  penalty  under 
Subpart  I  of  this  part,  or  in  addition  to 
the  imposition  of  any  fine  under  Subpart 
J.  suspend  or  revoke  any  permit  issued 
under  this  part  or  suspend  or  modify 
any  particular  activities  under  such  a 
permit  if  the  permittee  substantially 
fails  to  comply  with  any  provision  of  the 
Act  this  part  or  any  term,  condition  or 
restriction  of  the  permit;  and 

(2)  Suspend  or  modify  particular 
activities  under  any  permit  if  the 
President  determines  that  such 
suspension  or  modification  is  necessary: 

(!)  To  avoid  any  conflict  with  any 
international  obligation  of  the  United 
States  established  by  any  treaty  or 
convention  in  force  with  respect  to  the 
United  States;  or 

(ii)  To  avoid  any  situtation  which  may 
reasonably  be  expected  to  lead  to  a 
breach  of  international  peace  and 
security  involving  armed  conflict 

(b)  Any  action  taken  by  the 
Administrator  in  accordance  with 
paragraph  (a)(l}  will  proceed  pursuant 
to  the  procedures  in  S  971.1003.  Any 
action  taken  in  accordance  with 
paragraph  (b)(2)  will  proceed  pursuant 
to  paragraphs  (c)  through  (i)  of  this 
section,  other  than  paragraph  (h)(2). 

(c)  Prior  to  taking  any  action  specified 
in  paragraph  (8)(2)  the  Administrator 
will  publish  in  the  Federal  Register,  and 
send  to  the  permittee,  written  notice  of 
the  proposed  action.  The  notice  will 
include: 

(1)  The  basis  of  the  proposed  action; 
and 

(2)  If  the  basis  for  the  proposed  action 
is  a  deficiency  which  the  Administrator 
believes  the  permittee  can  correct 

(i)  The  action  necessary  to  correct  the 
deficiency:  and 

(ii)  The  time  within  which  any 
correctable  deficiency  must  be  corrected 
(not  to  exceed  180  days  except  as 
specified  by  the  Administrator  for  good 
cause). 

(d)  The  Administrator  will  take  the 
proposed  action: 

(1)  On  the  30th  day  after  die  date 
notice  is  sent  to  the  permittee,  under 
paragraph  (c)  of  this  section,  unless 
before  the  30th  day  die  permittee  files 
with  the  Administrator  a  written  request 
for  an  administrative  review  of  the 
proposed  action;  or 

(2)  On  the  last  day  of  the  period 
established  under  paragraph  (c)(2)(ii)  in 
which  the  permittee  must  correct  the 
deficiency,  if  such  deficiency  has  not 
been  corrected  before  that  day  and  an 
administrative  review  requested 


pursuant  to  paragraph  (d)(1)  is  not 
pending  or  in  progress. 

(e)  If  a  timely  request  for 
administrative  review  of  the  proposed 
denial  is  made  by  the  permittee  under 
paragraph  (d)(li  of  Uiis  section,  the 
Administrator  will  promptly  begin  a 
formal  hearing  in  accordance  with 
Subpart  1  of  this  part.  If  the  proposed 
denial  is  the  result  of  a  correctable 
deficiency,  the  administrative  review 
will  proceed  concurrently  with  any 
attempt  to  correct  the  deficiency,  unless 
the  parties  agree  otherwise  or  the 
administrative  law  judge  orders 
differendy. 

(f)  The  Administrator  will  serve  on  the 
permittee,  and  publish  in  the  Federal 
Register,  written  notice  of  the  action 
taken  including  the  reasons  therefor. 

(g)  Any  final  determination  by  the 
Administrator  to  take  the  proposed 
action  is  subject  to  judicial  review  as 
provided  in  Chapter  7  of  Title  5.  United 
States  Code. 

.      (h)  The  issuance  of  any  notice  of 
proposed  action  under  this  section  will 
not  affect  the  continuation  of 
commercial  recovery  activities  by  a 
permittee.  The  provisions  of  paragraphs 
(c).  (d).  (e)  and  the  first  sentence  of  this 
paragraph  (h)  of  this  section  will  not 
apply  when: 

(1)  The  President  determines  by 
Executive  Order  that  an  immediate 
suspension  or  modification  of  particular 
activities  under  that  permit  is  necessary 
for  the  reasons  set  forth  in  paragraph 
(a)(2);  or 

(2)  The  Administrator  determines  that 
immediate  suspension  of  sach  a  permit 
or  immediate  suspension  or  modification 
of  particular  activities  under  a  permit,  is 
necessary  to  prevent  a  significant 
adverse  environmental  effect  or  to 
preserve  the  safety  of  life  or  property  at 
sea.  and  the  Administrator  issues  an 
emergency  order  in  accordance  with 
5971.1003(d)(4). 

(i)  The  Administrator  will 
immediately  rescind  the  suspension 
order  as  soon  as  he  has  delermined  that 
the  cause  for  suspension  has  been 
removed. 

Terms,  Conditions  and  Restrictions 

§971.418    DWgence  r»quir»m«nt«. 

The  TCRs  in  each  cominercial 
recovery  permit  must  include  provi.sions 
to  assure  diligent  development 
consistent  with  S  971.503.  including  a 
requirement  that  recovery  at  commercial 
scale  be  underway  within  ten  years 
from  the  dale  of  permit  iosudnce  u.tIcs* 
that  deadline  is  extended  by  the 
Administrator  for  good  cause. 
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f97l.4ie   EnvvoDMMitel  pfe^sceoe 


(•)  Bach  oomoMrdal  recovery  pennit 
muat  conUin  TCR*  eetabilthed  by  the 
Administrator  pursuant  to  Subpart  F 
which  prescribe  actions  the  permittee 
must  take  in  the  conduct  of  commercial 
recovery  activities  to  assure  protection 
of  the  environment  Factors  to  be  taken 
into  account  regarding  the  potential  for 
significant  adverse  environmental 
effects  are  discussed  in  |i  971.601  and 
971.602.  

(b)  Before  establiahing  the  TCRs 
pertaining  to  environmental  protectioa 
the  Administrator  will  consult  erith  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secntary  of 
State  and  the  Secretary  of  the 
department  in  which  the  Coast  Guard  ia 
operating.  The  Administrator  also  will 
take  into  account  and  give  due 
conaideration  to  formal  comments 
received  from  the  public.  Including  thoae 
from  the  State  agency,  and  to  the 
information  contained  in  the  final  site- 
spedflc  BIS  prap«ued  with  respect  to  the 
proposed  pennit 

1971.410 


For  the  purpoee  of  oooservation  of 
natural  resources,  each  permit  issued 
under  this  part  will  contain,  as  needed, 
TCRs  which  have  due  regard  for  the 
prevention  of  waste  and  the  future 
opportunity  for  the  commercial  recovery 
of  the  unrecovered  balance  of  the  hard 
mineral  resources  in  the  recovery  area. 
The  Administrator  will  establish  these 
reqHireinents  punuant  to  1 97U0Z. 


1971411 


o(  Vie  Ngli  I 


Each  permit  issued  under  this  part 
must  include  appropriate  restrictions  to 
ensure  that  commercial  recovery 
activities  do  not  unreasooabty  interfere 
with  the  interests  of  other  nations  in 
their  exercise  of  the  freedoms  of  the  higk 
seas,  as  recognized  under  general 
principles  of  international  law.  The 
Administrator  «viil  consider  the  factors 
in  1 971.403  in  establishing  these 
restrictions. 


|9rMai   SMalyalaeai 

Hie  Secretary  of  the  department  in 
which  the  Coast  Guard  Is  operating,  in 
consultation  with  the  Administrator, 
will  require  in  any  permit  issued  under 
this  part  in  conformity  with  principiee 
of  international  law,  that  vessels        ,■> 
dociunented  under  the  laws  of  the 
United  States  and  used  in  activities 
authorixed  under  the  permit  comply  with 
conditions  regarding  desige. 
construction,  alteration,  repair, 
equipment,  operatioo.  manning  and 


maintenance  relating  to  vessel  and  crew 
safety  and  the  promotion  of  safety  of  life 
and  property  at  sea.  These  requirements 
will  be  established  with  reference  to 
Subpart  G  of  this  part 


1971.411 


lectwwtegy. 


The  Administrator  will  require  In  all 
activities  under  new  permits,  and 
wherever  practicable  in  activities  under 
existing  permits,  the  use  of  the  best 
availaUe  technologies  for  the  protection 
of  safety,  health,  and  the  environment 
wherever  such  activities  would  have  a 
significant  adverse  effect  on  safety, 
health,  or  the  environment  (see 
11  971.aCIS(bK3).  9nj02(f).  and 
971.e04(a)).  except  where  the 
Administrator  determines  that  the 
incremental  benefits  are  clearly 
insufficient  to  Justify  the  incremental 
costs  of  using  such  technologies. 

§971.414   MonNofmQ  reQufeeMenva. 

Eadi  commercial  recovery  permit  wiU 
require  the  permittee: 

(a)  To  allow  the  Administrator  to 
place  appropriate  Federal  officen  or 
employees  as  observera  aboard  vessels 
usckI  by  the  permittee  in  commercial 
recovery  activities  to: 

(1)  Monitor  activities  at  times,  and  to 
the  extent  the  Administrator  deems 
reasonable  and  necessary  to  assess  the 
effectiveness  of  the  TCRs  of  the  permit 
and 

(2)  Report  to  the  Administrator 
whenever  those  officen  or  employees 
have  reason  to  believe  there  is  a  failure 
to  comply  with  the  TCRs; 

04  To  cooperate  with  Federal  officen 
and  employees  in  the  performance  of 
roonitoring  functions;  and 

(c)  To  monitor  the  environmental 
effects  of  the  commercial  recovery 
activities  in  accordance  with  a 
monitoring  plan  approved  and  Issued  by 
NOAA  as  permit  TCRs  and  to  submit 
data  and  other  information  as  necessary 
to  permit  evaluation  of  environmental 
effects.  Hm  environmental  monitoring 
plan  and  reporting  will  respond  to  the 
concerns  and  procedures  discussed  in 
Subpart  F.  .   . 

Bach  permit  must  require  the 
permittee  to  advise  the  Administrator  of 
any  changes  of  drcnmstances  which 
mi^  coostitute  a  revlston  which  would 
-  be  a  major  change  under  I  971.412(c). 
Changes  in  ownership,  financing,  and 
use  conflicts  are  examples,  as  are 
technology  or  methodology  changes 
including  those  which  might  result  in 
significant  adverse  environmental 
eoects. 


1971.419    AnmMl  report  end 


Bach  permit  will  require  the  permittee 
to  submit  an  annual  report  and  maintain 
information  in  accordance  with 
i  971.801  Including  compliance  with  the 
commercial  recovery  plan  and  the 
quantities  of  hard  mineral  resources 
recovered  and  the  disposition  of  such 
resources. 

1971.417 


If  appropriate  TCRs  will  incorporate 
provisions  to  implement  the  decision  of 
the  Administrator  regarding  the  retxun 
of  resources  processed  outside  the 
United  States,  in  accordance  writh 
1971.408. 


f971j419 

Badi  permit  will  provide  that  securing 
the  deep  seabed  mining  permit  for 
activities  described  in  tlie  recovery  plan 
and  accompanying  application  does  not 
eliminate  the  need  to  secure  all  other 
necessary  Federal  State,  and  local      '    - 
permits. 

1971.419    Special 


Although  the  general  criteria  and 
standards  to  be  used  in  establishing 
TCRs  for  a  permit  are  set  forth  in  this 
part  as  referenced  in  i  971.418  throu^ 
1 971428,  the  Athninistrator  may  impose 
special  TCRs  for  the  conservation  of 
natural  resources,  protection  of  the 
environment  or  the  safety  of  life  and 
property  at  sea  when  required  by 
differing  physical  and  environmental 
conditions. 


1 971^419 

Punuant  to  i  971.211,  another  Federal 
agency,  or  a  State  acting  under  Federal 
audiority.  upon  review  of  a  commercial 
recovery  pennit  application  submitted 
under  this  part  may  propose  that 
certain  TCRs  be  added  to  the  pennit  to 
assure  compliance  with  any  law  or 
regulation  within  that  agency's  area  of 
responsibility.  The  Administrator  nvill 
include  appropriate  TCRs  in  a  permit 


i971J00 

Several  provisions  in  the  Act  relate  to 
appropriate  mining  techniques  or  mining 
efficiency.  These  raise  what  could  be 
charactnlzed  as  resource  development 
issues.  La  particular,  section  103(aH2)(C) 
requires  a  resource  assessment  to  be 
provided  with  the  recovery  plan.  Section 
103(aK2)(D)  of  tiie  Act  provides  that  the 
apiAicant  ivill  select  the  size  and 
location  of  the  area  of  a  recovery  plan, 
which  will  be  approved  unless  the 
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Administrator  finds  that  the  area  is  not 
a  "logical  mining  unit"  or  the 
commercial  recoveiy  activities  in  the 
proposed  site  would  result  in  a 
significant  adverse  environmental  effect 
which  cannot  be  avoided  by  the 
imposition  of  reasonable  restrictions. 
Also,  punuant  to  section  108  of  the  Act 
the  applicant's  recovery  plan  and  tiie 
TCRs  of  each  permit  must  be  designed 
to  ensure  diligent  development  In 
addition,  for  the  purpose  of  conservation 
of  natural  resources,  section  110  of  the 
Act  provides  that  eadi  permit  is  to 
contain,  as  needed,  terms,  conditions, 
and  restrictions  which  have  due  regard 
for  the  prevention  of  waste  and  the 
future  opportimity  for  the  commercial 
recovery  of  the  unrecovered  balance  of 
the  resources. 


f971J01    nesource 

plan,  and  leglcat  witnlnQ  unW. 

(a)  The  applicant  must  submit  widi 
the  application  a  resource  assessment  to 
provide  a  basis  for  assessing  the  area 
applied  for.  This  assessment  must 
include  a  discussion  of  mineable  and 
unmineable  areas,  taking  into  account 
nodule  grade,  nodule  concentration,  and 
other  facton  such  as  seafloor 
topography.  These  areas  may  be 
delineated  graphically.  The  resources  in 
the  area  must  be  described  in  relation  to 
die  applicant's  production  requirements, 
operating  period,  and  recovery 
efficiency  in  order  to  Justify  the  area 
appUed  for. 

(b)  The  applicant  shall  select  the  size 
and  location  of  the  area  of  the  recovery 
plan,  which  area  shall  be  approved 
unless  the  Administrator  finds  that 
among  other  considerations  (see 

i  971.301(a)).  the  area  is  not  a  Ic^cal 
mining  unit  In  the  case  of  a  commercial 
recovery  permit  a  logical  mining  unit  is . 
an  area  m  the  deep  seabed: 

(1)  In  which  hard  mineral  resources 
can  be  recovered  in  sufficient  quantities 
to  satisfy  the  permittee's  estimated 
production  requiremento  over  the  initial 
20'year  term  of  the  permit  in  an  efficient 
economical,  and  orderly  manner  with 
due  regard  for  conservation  and 
protection  of  the  environment  taking 
into  consideration  the  resource  data, 
other  relevant  physical  and 
environmental  characteristics,  and  the 
state  of  the  technology  of  the  applicant 
set  out  in  the  recovery  plan; 

(2)  Which  is  not  larger  than  necessary 
to  satisfy  the  permittee's  estimated 
production  requirements  over  the  initial 
20-year  term  of  the  permit;  and 

(3)  In  relation  to  which  the  permittee's 
estimated  production  requiremente  are   - 
not  found  by  the  Admiiyetrator  tobe  -^ 
unreasonable.  '•-  '■  ■  -  - 


(c)  Approval  by  the  Administrator  of  a 
proposed  logical  mining  unit  will  be 
based  on  a  case-by-case  review  of  each 
application.  The  area  need  not  consist  of 
contiguous  segments,  as  long  as  each 
segment  would  be  efficiently  mineable 
and  the  total  proposed  area  constitutes 

a  logical  mining  unit 

(d)  In  describing  the  area,  the 
applicant  must  present  the  geodetic 
coordinates  of  the  pointe  defining  the 
boundaries  referred  to  the  Worid 
Geodetic  System  (WGS)  Datum.  A 
boundary  between  pointe  must  be  a 
geodesia  If  grid  coordinates  are  desired, 
the  Universal  Transverse  Mercator  Grid 
System  must  be  used. 

S971.502   ConservMenefreeeurcee> 

(a)  If  the  Administrator  estabUshes 
terms,  conditions  and  restrictions 
relating  to  conservation  of  resources,  he 
will  employ  a  balancing  process  in  the 
consideration  of  the  state  of  the 
tedmology  being  developed,  the 
processing  system  utilized  and  tiw  value 
and  potential  use  of  any  waste,  the 
environmental  effecte  of  the  recovery 
activities,  economic  and  resource  data, 
and  the  national  need  for  bard  mineral 
resources. 

(b)The  application  must  set  forth  how 
the  applicant's  proposed  method  of 
collecting  nodules  will  conserve 
resources  by  providing  for  the  future 
opportunity  for  commercial  recovery  of 
the  unrecovered  balance  of  the 
resources  in  the  proposed  permit  area. 
Although  preliminary  and  subject  to 
change,  the  discussion  must  include  a 
plan  for  the  chronology  of  areas  tO:be 
imhed.  This  is  needed  in  order  for  the 
Administrator  to  determine  if  selective 
mining,  expected  to  be  carried  out  in  die 
early  yean  to  improve  cash  flow,  is  part 
of  a  long  range  recovery  plan. 

(c)  If  the  applicant  proposes  a  refining 
process  that  does  not  include  the  use  of 
manganese  in  a  productive  manner,  it 
may  not  render  the  manganese 
unavailable  to  future  usen  by  dispersing 
the  tailings  over  a  vast  area  unless  such 
a  scheme  is  necessary  for  the  financial 
practicability  of  the  commercial 
recovery  activities  of  the  applicant  A 
permittee  must  advise  the  Administrator 
in  the  annual  report  of  the  location, 
composition  and  quantity  of  manganese 
in  tailings  which  remain  afier 
processing.  Should  national  needs  for 
manganese  develop  during  the  duration 
of  a  permit  e.g..  in  case  of  national 
emergency,  the  Administrator  may 
cancel  the  exception  granted  involving 
dispereion  of  tailings.  Applidante 
seeking  an  exception  would  be  required 
to  demonstrate  how  and  tn  what  time  -. 
frame  their  commercial  recovery 


processing  activities  could  be  modified 
to  respond  to  new  national  needs. 

$971,503    OWgent  commarclsl  rscevefy. 

(a)  Each  permittee  must  pursue 
diligently  the  activities  described  in  its 
approved  commercial  recovery  plan. 
This  requirement  applies  to  the  full 
scope  of  the  plan,  including 
environmental  safeguards  and 
monitoring  systems.  Permit  TCRs  will 
require  periodic  reasonable 
expenditures  for  commercial  recovery 
by  the  permittee,  taking  into  account  the 
size  of  the  area  of  the  deep  seabed  to 
which  the  recovery  plan  applies  and  the 
amount  of  funds  estimated  by  the 
Administrator  to  be  required  to  initiate 
commercial  recovery  of  hard  mineral 
resources  wtthin  the  time  limit 
established  by  the  AdministiatOT. 
However,  required  expenditures  will  not 
be  estaMished  at  a  level  which  would 
discourage  commercial  recovery  or 
operational  efficiency. 

(b)  To  meet  the  diligence  requirement 
the  applicant  must  propose  to  the 
Administrator  an  estimated  schedule  of 
activities  and  expenditures  punuant  to 
S  971.203(b)(2).  The  schedule  must  show, 
and  the  Administrator  must  be  able  to 
make  a  reasonable  determination,  that 
the  appUcant  can  reasonably  develop 
the  resources  in  the  permit  area  within 
the  term  of  the  permit  There  must  be  a 
reasonable  relationship  between  the 
size  of  the  recovery  area  and  ^ 
financial  and  technological  resources 
reflected  in  the  application.  The 
permittee  must  initiate  the  recovery  of 
nodules  in  commerical  quantities  within 
ten  yean  of  die  issuance  of  the  permit 
unless  this  deadline  is  extended  by  the 
Administrator  for  good  cause. 

(c)  Once  commercial  recovery  is 
achieved,  the  permittee  must  within  -  - 
reasonable  limits  and  taking  into 
consideration  all  relevant  factors, 
maintain  commercial  recovery 
throughout  the  period  of  the  permit 
However,  the  Administrator  will  for 
good  cause  shown,  authorize  temporary 
suspension  of  commercial  recovery 
activities.  The  duration  of  any 
suspension  wiU  not  exceed  one  year, 
unless  the  Administrator  determines 
that  conditions  justify  an  extension  of 
the  suspension. 

(d)  Ultimately,  the  diligence 
requirement  will  involve  a  retrospective 
determination  by  the  Administrator, 
based  on  the  permittee's  reasonable 
conformance  to  the  approved  recovery 
plan.  This  determination,  however,  will 
take  into  account  the  need  for  some 
degree  of  flexibility  in  a  recovery  plan.  It 
also  will  include  consideration  of  the 
needs  aiid  stage  of  development  of  the 


5» 
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pennittM  baaed  on  the  approved 
recovery  plan:  legitimate  period*  oi  time 
when  there  is  no  or  very  low 
expenditure;  and  aUowanca  for  a  certain 
degree  of  Qexibility  for  changes 
encountered  by  the  pennittee  in  market 
conditiona  or  other  factors. 

(e)  The  parraittee  mutt  submit  a  report 
annually  reflecting  its  conformance  to 
the  schedule  of  activities  and 
expenditures  contained  in  the  permit 
and  its  associated  recovery  plan.  In  case 
of  any  changes  requiring  a  revision  to  an 
approved  permit  aJMl  recovery  plan,  tha 
permittee  oHist  advise  the  Adminiatrator 
in  accordance  with  1 971.413. 

Subp^  r-CiwIioninfUai  Eftacta 


sanjoe 

The  Act  contains  several  {sovisions 
which  relate  to  environmental 
protection.  For  example,  section 
l05(aK4)  requires  that,  before  the 
Administrator  may  issue  a  commercial 
recovery  permit,  he  must  Atxl  that  tha 
commercial  recovery  propoaed  in  tha 
application  cannot  reasonably  be 
expected  to  result  in  a  significant 
adverse  environmental  sfrect.  In 
addition,  each  permit  issued  must 
contain  TCRa  which  prescribe  actions 
the  permittee  most  take  in  the  conduct 
of  commercial  recovery  activities  to 
assure  protection  of  the  environment 
(sactiott  KMKb)).  The  Act  also  provides 
for  modification  by  the  Adwliilstiator  of 
any  TCR  if  relevant  data  and 
information  taidicata  d»t  modification  ia 
required  to  protect  the  qoabty  of  tha 
environment  (section  lOKHcKlKB)).  Tha 
Adminlatrator  also  may  order  an 
immediate  sospension  or  modificatton  of 
actrvitiaa  (section  10e(c)),  or  require  use 
of  best  available  technologies  (section 
109(b)|,  to  prevent  a  si^iiftcant  adverse 
environmental  effect.  Furthermore,  each 
permit  iasocd  nnder  the  Act  most 
require  the  permittee  to  aionitor  the 
environmental  effects  of  commercial 
recovery  activities  in  accordance  with 
guidelines  issued  by  the  Administrator, 
and  to  subaiit  information  the 
Administrator  finds  necessary  and 
appropriate  to  assess  environmental 
effects  and  to  develop  and  evaluate 
possible  methods  of  mitigating  adverse 
effects  (section  114). 


I  ariJOl    EnvkoniwsQiat 
Before  issuing  a  permit  for  tha 

commercial  recovery  of  deep  seabed 

hard  mineral  resources,  tha 

Administrator  must  find  that 
(a)  The  isauanca  of  a  permit  cannot 

reasonably  be  expected  to  result  in  a 

significant  adverse  environmental  efiect. 

or,  if  there  is  insufficient  Infonnatioa  to 

make  that  determination,  that  no 


irreparable  harm  will  result  during  a 
period  when  monitoring  of  commerical 
recovery  is  undertaken  to  gather 
sufficient  information  in  order  to 
determine  tha  potential  for  or 
occurrence  of  any  significant  adverse 
environmental  efiecL  In  examining  thia- 
issue.  NOAA  will  give  consideration  to 
the  following  Ocean  Discharge  Criteria 
of  the  Clean  Water  Act  (40  CFR  Part  125. 
Subpart  M).  aa  they  may  pertain  to 
dischargee  and  other  enviroomental 
pertxirbatioos  related  to  tha  commardal 
recovery  oparatioaa: 

(1)  The  quaatitiaa.  compoaition  and 
potential  for  bioaccumalation  or 
persistence  of  the  pollutants  to  be 
discharged; 

(2)  The  potential  transport  of  sacb 
pollutants  by  biological,  physical  or 
chemical  processes: 

(3)  The  composition  and  vulnerability 
of  the  biological  communitiaa  which 
may  be  exposed  to  such  poUutanta 
including  the  preaenca  of  unique  species 
or  coaununities  of  spades,  the  presence 
of  spedaa  idantifiad  aa  endangered  or 
threatened  pursuant  to  the  Eodangarad 
Species  Act  or  the  presence  ot  thoea 
spadaa  critical  to  the  stractiua  or 
function  of  the  ecosystem  such  aa  thoaa 
important  for  tha  food  chain: 

(4)  The  importanca  of  the  receiving 
water  area  to  the  surrounding  bioto^cal 
community,  including  the  presence  of 
spawning  sites,  nursery /forage  areas, 
migratory  pathways,  or  areas  necessary 
for  other  functions  ot  critical  stagea  in 
the  life  cycle  of  an  ocsaniam: 

(5]  The  existence  of  special  aquatic 
sites  including  but  not  limited  to  marina 
sanctuaries  and  refuges,  parks,  national 
and  historic  monuments,  national 
seashores,  wilderness  areas  and  coral 
reefs: 

(6)  The  potential  impacta  on  human 
health  through  direct  and  indirect 
pathways'. 

(7)  Existing  or  potential  recreational 
and  commercial  fishing,  including 
finfishing  and  shellflshing; 

(8)  Any  applicable  requirements  of  an 
approved  Coastal  Zone  Management 
plan: 

(9)  Such  other  hctors  relating  to  the 
efiects  of  the  discharge  as  may  be 
appropriate; 

(10)  Marine  water  quality  criteria 
developed  pursuant  to  section  304(aXl) 
of  the  Clean  Water  Act:  and 

(b)  The  applicant  has  an  approved 
monitoring  plan  (|  971.803]  and  the 
resources  and  other  capabilities  to 
implement  it 

|97l.0Oa   MgHMtesntadseraa 

(a)  DetermJnation  of  significant 
adverse  environmental  ^ecta.  The 


Adminlatrator  will  detnmine  the 
potential  for  or  the  occurrence  of  any 
significant  adverse  environmental  effect 
or  impact  (for  the  purposes  of  sections 
103(aK2)(D).  106(aM4),  108(c)  and  109(b} 
(second  sentence)  of  the  Act),  on  a  casa- 
by-case  baaia. 

(b)  Baaia  for  determination. 
Determinations  will  be  based  upon  the 
best  information  available,  including 
relevant  environmental  impact 
■tatmnents.  NOAA-ooUected  data, 
monitoring  results,  and  other  data 
provided  by  the  applicant  or  permittee, 
as  well  as  consideration  of  the  criteria 
in|971.a01(a). 

(c)  RakOed  canaidetatioa*.  in  makfaig 
a  determination  the  Administrator  may 
take  into  account  any  TCRa  ar  other 
mitigation  measures. 

(d)  Activitiea  with  no  significant 
adverse  enviroomental  effect  NOAA 
believes  that  expbration-type  activities, 
as  listed  hi  the  license  regulations  (IS 
CFR  WtlTTn).  require  no  further 
environmental  aasessment. 

(e)  Actrritiea  with  potential  for 
significant  adverse  environmental 
effects.  NOAA  research  has  identified 
at-sea  testing  of  recovery  equipment  dia 
recovery  of  manganese  nodides  fai 
commercial  quantities  from  tha  deep 
seabed,  and  the  construction  and 
operation  of  commerdal-scale 
processing  facilities  as  activities  which 
may  have  soma  potential  for  stgniflcant 
adverse  emrimoraental  effiBcts. 

(f)  Related  terms,  conditiona  and 
reatiKtiona.  Permits  wiH  be  issued  with 
TCRs  containing  environmental 
requirements  with  respect  to  protectfoB 
(pursuant  to  i  971.419),  mitigation 
(pursuant  to  1 971.419),  or  best  available 
technology  reqtrirements  (pursuant  to 

i  971  423).  as  appropriate,  and 
monitoring  requirements  (pursuant  to 
I  971.424)  to  acquire  more  information 
on  the  environmental  effects  of  deep 
seabed  mining. 


f971JM 

(a)  An  applicant  must  suboiit  vrith  its 
appUcation  a  monitoring  plan  designed 
to  enable  the  Administrator  to  assess 
environmental  tanpacts  and  to  develop 
and  evaluate  poaaible  methods  of 
mitigating  adverse  environmental 
effects,  to  validate  assessments  made  in 
the  EIS.  and  to  assure  compliance  with 
the  environmental  protection 
requirements  of  this  part 

(b)  The  monitoring  plan  shall  include 
a  characterizabcm  of  the  proposed 
mining  system  in  terms  of  collector 
contact  benthic  discharge  and  surface 
disdtarge. 

(c)  Tlie  monitoring  plan  shall  include 
determination  of  (1)  the  spatial  and 
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temporal  characteristics  of  the  mining 
ship  discharges:  (2)  the  spatial  extent 
and  severity  of  the  benthic  impact 
including  recovery  rate  and  pattern  of 
benthic  recolonization:  and  (3)  any 
secondary  effects  that  result  from  the 
impact  of  the  mining  collector  and 
benthic  plume. 

(d)  The  monitoring  of  benthic  impact 
shall  involve  the  study  of  two  types  of 
areas,  each  selected  by  the  permittee  in 
consultation  with  NOAA.  which  areas 
shall  be  representative  of  the 
environmental  characteristics  of  the 
permittee's  site: 

(1)  An  impact  reference  area,  located 
in  a  portion  of  a  permit  area  tratatively 
scheduled  to  be  mined  early  in  a 
commercial  recovery  plan:  and 

(2)  An  interim  preservational 
reference  area,  located  in  a  portion  of  a 
permit  ana  tentatively  determined:  to 
be  non-mineable,  not  to  be  scheduled  for 
mining  during  die  commercial  recovery 
plan,  or  to  be  scheduled  for  mining  late 
in  the  plan. 

Reference  areas  may  be  selected 
provisionally  prior  to  ap^ttcation  for  a 
commercial  recovery  permit 

(e)  The  following  specific 
environmental  parameters  must  be 
propoaed  tor  examination  in  the 
appbcant's  monitoring  plan: 

(1)  Discharges— 

(i)  Salinity,  temperature,  density. 

(ii)  Suspended  particulates 
concentration  and  density. 

(iii)  Particulate  and  dissolved 
nutrients  and  metals. 

(iv)  Sfate.  configuration,  and  velocities 
of  discharge. 

(2)  Upper  water  column — 
(i)  Nutrients. 

(ii)  Endangered  spedes 
(observations). 

(iii)  Salinity,  temperature,  density. 

(iv)  Currents  and  direct  current  shear. 

(v)  Vertical  distribution  of  light 

(vi)  Suspended  partiodate  material 
advection  and  diffusion. 

(vii)  In-situ  settling  velodties  of 
suspended  particulates. 

(viii)  Zooplankton  and  trace  metals 
uptake. 

(ix)  Fish  larvae. 

(x)  Behavior  of  biota,  induding 
commercially  and  recreationally 
valuable  fish. 

(3)  Lower  water  column  and 
sea  floor — 

(i)  Currents. 

(ii)  Suspended  particulate  material 
advection  and  diffusion. 

(iii)  In-situ  settling  velocities  of 
suspended  particulates. 

(iv)  Benthic  scraping  and  blanketing, 
and  dieir  impacts  and  recovery. 

(f)  The  monitoring  plan  shall  indude 
provision  for  monitoring  those  areas 


impacted  by  the  permittee's  mining 
activities,  even  if  such  areas  fall  outside 
its  minesite,  where  the  proposed 
activities  have  the  potential  to  cause 
significant  adverse  environmental  effect 
or  irreparable  harm  in  the  outside  area. 

(g)  After  the  Administrator's  approval 
of  the  monitoring  plan,  this  plan  will 
become  a  permit  TCR.  The  monitoring 
plan  TCR  will  indude,  to  the  maximum 
extent  practicable,  identification  of 
those  activities  or  events  that  could 
cause  suspension  or  modification  due  to 
environmental  effects  under  1 971417, 
or  permit  revocation  hi  the  event  that 
these  effects  cannot  be  adequately 
mitigated.  The  TCR  also  will  authorize 
refinement  of  the  monitoring  plan  prior 
to  testing  and  commercial-scale 
recovery,  and  at  other  appropriate 
times,  if  refinement  is  necessary  to 
refled  accurately  proposed  operations 
or  to  incorporate  recent  reseiuch  or 
monitoring  results. 

(h)  If  test  mining  is  proposed,  the 
applicant  shall  indude  in  the  monitoring 
plan  a  monitoring  plan  for  the  test(s)  as 
well  as  a  strategy  for  using  the  result  to 
monitor  more  effectively  commerdal- 
scale  recovery.  This  monitoring  shall 
address  concerns  expressed  in  &e  PEIS 
and  in  the  permit  EIS. 

(i)  Hie  monitoring  plan  shall  include  a 
sampling  strategy  that  assures:  diat  it  is 
based  on  sound  statistical  methods,  that 
equipment  and  methods  be  sdentifically 
accepted,  that  the  personnel  who  are 
planidng.  collecting  and  analyzing  data 
be  sdentifically  well  qualified,  and  that 
the  resultant  data  be  submitted  to  the 
Administrate  in  accordance  with 
formats  of  the  National  Oceanographic 
Data  Center  and  other  formats  as  may 
be  specified  by  the  Administrator. 

(i)  Pursuant  to  section  114(1)  of  die 
Act  the  Administrator  intends  to  place 
observers  onboard  mining  vessels,  not 
only  to  ensure  that  permit  TCRs  are 
foUowed,  but  also  to  evaluate  the 
effectiveness  of  monitoring  strategies, 
both  in  terms  of  protecting  the 
environment  and  in  being  cost-effective 
(See  S  971.1005),  and  if  necessary,  to 
develop  potential  mitigation  measures.  If 
modification  of  permit  TCRs  or 
regulations  is  required  to  protect  the 
quaUty  of  the  environment  the 
Administrator  may  modify  TCRs 
pursuant  to  S  971.414,  or  the  regulations 
pursuant  to  S  971.604. 

(971,604    Bast avatat>la technologies 
(BAT)  and  mHigatkMi. 

(a)  The  Administrator  shall  require  in 
all  activities  under  new  permits,  and 
wherever  practicable  in  activities  under 
existing  permits,  the  use  of  the  best 
available  technologies  for  the  protection 
of  safety,  health,  and  the  environment 


wherever  such  activities  would  have  a 
significant  adverse  effed  on  safety, 
health,  or  the  environment  except 
where  the  Administrator  determines 
that  the  incremental  benefits  are  clearly 
insuffident  to  fustify  the  incremental 
costs  of  using  such  technologies. 
Because  of  the  embryonic  nature  of  the 
indiistry,  NOAA  is  unable  either  to 
specify  particular  equipment  or 
procedures  comprising  BAT  or  to  define 
performance  standards.  Until  such 
experience  exists,  the  appUcant  shall 
submit  such  information  as  is  necessary 
to  indicate,  as  required  above,  the  use  of 
BAT,  the  alternatives  considered  to  the 
specific  equipment  or  procedures 
proposed,  and  the  rationale  as  to  why 
one  alternative  technology  was  selected 
in  place  of  another.  This  analysis  shall 
indude  a  discussion  of  the  relative  costs 
and  benefits  of  the  tedmologies 
considered. 

(b)  NOAA  is  not  specifying  particular 
mitigation  methodologies  or  techniques 
at  this  time  (such  as  requiring  the  sob- 
surface  release  of  mining  vessel 
discharges),  but  expects  applicants  and 
permittees  to  develop  and  carry  out 
their  operations,  to  the  extent  possible, 
to  minimize  adverse  environmental 
effects  and  to  be  able  to  demonstrate 
efforts  to  that  end.  The  applicant  must 
submit  a  plan  describing  how  he  would 
mitigate  a  problem,  if  it  were  caused  by 
the  surface  release  of  mining  vessel 
discharges,  induding  a  plan  for  the 
monitoring  of  any  discharges.  Based 
upon  monitoring  results,  NOAA  may 
find  it  necessary  in  the  future  to  specify 
particular  procedures  for  minimizing 
adverse  environmental  effects.  These 
procedures  would  be  inccNporated  into 
permit  TCRs. 

(c)  NOAA  will  require  the  permittee 
to  report  prior  to  implementation,  any 
proposed  technological  or  operational 
changes  that  will  increase  or  have 
unknown  environmental  effects. 
Changes  in  composition,  concentration 
or  size  distribution  of  suspended 
particulates  discharged  from  the  mining 
vessel,  water  depth  of  vessel  discharges, 
depth  of  cut  in  the  seafloor  of  the  mining 
colledor.  and  direction  or  amount  of 
sediment  discharged  at  the  seafloor  are 
factors  of  concern  to  NOAA.  In 
reporting  any  such  change,  the  permittee 
shall  submit  information  to  indicate  the 
use  of  BAT,  alternatives  considered,  and 
rationale  for  selecting  one  technology  in 
place  of  another,  in  a  manner 
comparable  to  and  to  the  extent 
required  in  paragraph  (a)  of  this  section. 
If  proposed  changes  have  a  high 
potential  for  increasing  adverse 
environmental  effects,  the  Administrator 
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may  diMpprove  or  require  modlfiGation 
of  the  ckangM. 

I 

S971JM 

(a)  To  aMist  the  Adminlstretor  in 
compiying  with  NEPA  requirements  and 
to  enable  NOAA  to  fanction  as  lead 
agency  in  preparing  permit  site-specific 
enviromnental  iaipact  stataMnts  (ElSs) 
and  facibtatinf  the  preparatioa  and 
processing  of  odisr  environmental 
documents  and  permite.  the  applicatioas 
must  incfaHie  tfaa  following  informatiaa: 

(1)  The  locattan  and  aifoclad 
environment  of  poet  traoapori 
processing  aod  waste  dis|)osal  facilities 
and  assodatod  facilities  (e.g^  Btapa. 
land  use  and  layout); 

(2)  A  dssaiptioa  of  the  environmental 
consequencaa  aod  sodo-econoaiic 
effects  of  construction  and  operation  of 
the  facilities.  Including  waste 
characteristics  and  toxicity. 

(3)  Any  mitigating  measures  dial  may 
be  propcwed: 

[A]  Certification  of  consistency  with 
the  federally  approved  State  coastal 
management  program,  where  applicable, 
and  evidence  of  the  status  of  compliance 
with  other  State  or  local  requirements 
relating  to  protection  of  the 
environment:  and 

(5)  Alternative  sites  and  technologies 
conaidersd  by  the  applicant  and  the 
considerationa  which  eliminate  their 
selection. 

(b)  Tlie  apphcaot  must  consult  with 
NOAA  as  eajrly  as  possible  concerning 
the  information  to  be  submitted  to 
NOAA  to  prepare  an  adequate 
environmental  impact  statement  The 
applicant  is  encouraged  to  consoh  with 
potentially  affected  States  as  early  as  is 
practicabie  (sea  also  1 1  vnJOSHg]  snd 
971.21^ 

(c)  The  requirements  of  paragraphs 
(a)(lH3)  sad  (5)  of  this  section  also 
apply  if  approval  of  processing  outside 
the  United  Slates  is  requested  by  the 
applicant,  in  accordance  with  Executive 
Order  12114  which  requires  the 
environmental  review  of  major  Federal 
actions  abroad.  Information  detailing 
the  socio-ecoDomic  impacts  of  foreign 
processing  activities  is  not  required. 

Subpart  O-Safety  of  Ufa  and  Property 
at  Sea 


property  at  sea  (section  106(a)(5)).  The 
Coast  Guard,  in  consultation  with 
NOAA.  roust  require  in  any  permit 
issued  under  Ute  Act  in  conformity  with 
principles  of  international  law,  that 
vessels  documented  in  the  United  States 
and  used  in  activities  autherixed  under 
the  permit  comply  with  conditions 
regarding  the  dedgn.  construction, 
alteration,  repair,  equipment  operation, 
manning  and  maintenance  relating  to 
vessel  and  crew  safety  and  the  santy  of 
life  and  property  at  sea  (section  112(a)). 
The  Administrator  may  impose  or 
modify  TCRs  for  a  permit  tf  required  to 
promote  the  safety  of  lifis  and  property 
at  sea  (section  10S(cKl)(B)). 

itri.TOI    CrtlsilataraalslyefHeand 
property  al  sa& 

Response  to  the  safety  at  sea 
requirements  in  nsscinrr  will  involve 
vessel  taispectkm  raqairemanta.  as 
identified  by  present  laws  and 
regulations.  IIm  primary  inspectian 
statutes  partainiag  to  United  Stataa  Bag 
vesaeb  are:  46  Ak>-  U.&C  aB 
(Loadlinss)  and  46  U.S£.  3301 
(Inspectian  of  Seagoing  Baigea.  Seagoing 
Motor  Vessels,  and  Preiaht  Veseeb). 
United  SUtes  flag  vesacds  will  be 
required  to  meet  all  applicable 
regulatory  requirements,  including  the 
requirement  for  a  current  valid  Coast 
Guard  Certificate  of  inapection 
(pursuant  to  1 971.206(a)).  United  States 
flag  vesseb  are  under  United  States 
jurisdiction  on  the  high  seas  and  subject 
to  domestic  oiforcement  procedures. 
With  respect  to  foreign  flag  vessels,  the 
SOLAS  74  or  SOLAS  60  certificate 
requirements  specified  in  1 971.206(b) 
apply. 

Sut)part  H    MleceHanaoua 

i«71J00   OeiieraL 

The  subpart  contains  miscellaneous 
provisions  pursuant  to  the  Act  which  are 
applicable  to  exploration  licenses  and 
commercial  recovery  permits. 


S  971461 

■iTOnilflBOIV  w  W9 


I9M.706 

The  Act  contains  several 
requirements  thet  relate  to  assuring  the 
safety  of  life  and  property  at  sea.  For 
axaaiple.  befora  the  Administrator  may 
issue  a  permit  he  arast  find  that  die 
proposed  recovery  will  not  pose  an 
inordinalo  threat  to  t)M  safety  of  life  and 


(a)(1)  In  addition  to  the  information 
specified  elsewhere  in  the  part  and  in  15 
CFR  Part  970,  each  licensee  and 
permittee  nuist  keep  such  records, 
consistent  with  standard  socounting 
principles,  as  specified  by  the 
Administrator  in  the  license  or  permit 
Such  records  shall  include  information 
which  will  fully  disclose  expenditures 
for  exploration  for.  or  commercial 
recovery  of  hard  minerel  resources  in 
the  area  aider  license  or  permit  and 
any  other  information  which  will 
fadHtate  an  effective  aadit  of  these 
expeoditurea. 


(2)  The  Administrator  and  die 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access,  for 
purposes  of  aadit  and  examination  to 
any  books,  documents,  papere,  and 
records  of  hcensees  and  permittees 
which  are  necessary  and  directly 
pertinent  to  verification  of  the 
expenditures  referred  to  in  paragraph 
(a)tl)  of  dtis  sectioa 

(b)  In  adcfitioo  to  the  information 
specified  elsewhere  in  this  part  and  in 
IS  CFR  Part  970,  each  applicant  licensee 
or  permittee  will  be  required  to  submit 
to  the  Administrator,  upon  request  data 
or  other  information  the  Administrator 
may  reasonably  need  for  purposes  at 

(1)  Making  determinations  with 
respect  to  the  issuance,  revocatioo, 
modificatioo.  or  suspension  of  the 
license  or  permit  in  question; 

(2)  Evaluating  the  efiiectiveness  of 
license  or  permit  TCRs; 

(3)  Compliance  with  the  biennial 
Congressional  report  raqaireBMnt 
conUioad  in  Section  300  of  the  Act  and 

(4)  Evaluation  of  the  exploration  or 
commercial  recovery  activities 
conducted  by  the  licensee  or  permittee. 
At  a  mininam,  licensees  and  peiaiittees 
shall  submit  an  annual  written  report 
within  90  days  after  each  anniversary  wf 
the  license  or  permit  iasoance  or 
transfer,  discussing  expferation  or 
commercial  recovery  activities  and 
expenditures.  The  report  shall  aiidress 
diligence  requirements  (see  (  971.503 
and  15  CFR  970J02),  implementation  of 
any  approved  monitoring  plan  (see 

(  971.602  and  15  CFR  970i522(c)  and 
970.702(a)),  and  applicable  changes 
which  do  not  constitute  revisions  (see 
{  971.413(e)  and  15  CFR  970.513(c)). 
Permittees  must  also  report  the  tonnage 
of  nodules  recovered  (J  971,426)  and 
discuss  manganese  conservation 
measures  (see  i  971.502). 
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recelvao  ay  NOAA. 

(a)  AifTMWA  This  section  provides  a 
procedure  by  which  persons  submitting 
information  pursuant  to  this  part  and  15 
CFR  Part  970  may  request  diet  certain 
information  not  be  subject  to  public 
disclosure.  The  substantiation  requested 
is  intended  to  assure  that  NOAA  has  a 
complete  and  proper  basis  for 
determining  the  legality  and 
appropriateness  of  withholding  or 
releasing  the  identified  information  if  a 
pubUc  request  for  disclosure  is  received 

(b)  Written  requests  for  confidential 
treatment  (1)  Any  person  who  submits 
any  information  pursuant  to  this  part  or 
15  CFR  Part  970.  which  information  is 
considered  by  that  perscm  to  be 


protected  by  Uie  Trade  SecreU  Act  (18 
U.S.C.  1905)  or  otherwise  to  be  a  trade 
secret  or  commercial  or  financial 
information  which  is  privileged  or 
confidential,  may  request  that  the 
Administrator  give  the  information 
confidential  treatment 

(2)(i)  Any  request  for  confidential 
treatment  of  information: 

(A]  Should  be  submitted  at  the  time  of 
submission  of  information; 

(B)  Should  state  die  period  of  time  for 
which  confidential  treatment  is  desired 
(e.g.,  until  a  certahi  date,  or  until  die 
occurrence  of  a  certain  event  or 
permanentiy); 

(C]  Must  be  submitted  in  writing;  and 

(D)  Must  include  the  name,  mailing 
address,  and  telephone  number  of  an 
agent  of  the  submitter  who  is  authorized 
to  receive  notice  of  requests  for 
disclosure  of  the  information  pursuant  to 
paragraph  (d)  of  this  section. 

(ii)  If  information  is  submitted  to  die 
Administrator  without  an  8ccompan)ring 
request  for  confidential  treatinent  the 
notice  referred  to  in  paragraph  (d)(2)  of 
this  section  need  not  be  given.  U  a 
request  for  confidential  treatment  is 
received  after  the  information  itself  is 
received  the  Administrator  will  make 
efforts  to  the  extent  administratively 
practicable  to  associate  the  request  with 
copies  of  the  previously  submitted 
information  in  die  files  of  NOAA  and 
the  Federal  agencies  to  which  the 
Administi^tor  distiibuted  the 
information. 

(3)(i)  Information  subject  to  a  request 
for  confidential  treatment  must  be 
segregated  from  information  for  ndtich 
confidential  treatinent  is  not  being 
requested,  and  each  page  (or  segregable 
portion  of  each  page)  subject  to  the 
request  must  be  clearly  marked  with  the 
name  of  the  person  requesting 
confidential  treatment  the  name  of  the 
applicant  licensee  or  permittee,  and  an 
identifying  legend  such  as  "Proprietary 
Information"  or  "Confidential  Treatment 
Requested."  Where  this  marking  proves 
impracticable,  a  cover  sheet  containing 
the  identifying  names  and  legend  must 
be  securely  attached  to  the  compilation 
of  information  for  which  confidential 
treatment  is  requested.  Each  copy  of  the 
information  for  which  confidential 
treatment  has  been  requested  must  be 
cross-referenced  to  the  appropriate 
section  of  the  application  or  other 
document  All  information  for  which 
confidential  treatment  is  requested 
pertaining  to  the  same  application  or 
other  document  must  be  submitted  to 
the  Administrator  in  a  package  separate 
fiom  that  information  for  which 
confidential  treatment  is  not  being 
requested. 


(ii)  Each  copy  of  any  application  or 
other  document  with  respect  to  which 
confidential  treatment  of  information 
has  been  requested  must  indicate,  at 
each  place  in  the  application  or 
document  where  confidential 
information  has  been  deleted,  that 
confidential  treatment  of  information 
has  been  requested. 

(4)  Normally,  the  Administrator  will 
not  make  a  determination  as  to  whether 
confidential  treatment  is  warranted  imtil 
a  request  for  disclosure  of  the 
information  is  received.  However,  on  a 
case-by-case  basis,  the  Administrator 
may  make  a  determination  in  advance 
of  a  request  where  it  would  facilitate 
obtaining  voluntarily  submitted 
information  (rather  than  information 
required  to  be  submitted  under  this 
part). 

(c)  Substantiation  of  request  for 
confidential  treatment  (1)  Any  request 
lot  confidential  treatment  may  include  a 
statement  of  the  basis  for  believing  that 
the  information  is  deserving  of 
confidential  treatment  which  addresses 
the  issues  relevant  to  a  determination  of 
whether  the  information  is  a  trade 
secret  or  commercial  or  financial 
information  which  is  privileged  or 
confidential  To  the  extent  permitted  by 
applicable  law.  part  or  all  of  any 
substantiation  statement  submitted  will 
be  treated  as  confidential  if  so 
requested  and  must  be  segregated 
marked,  and  submitted  in  accordance 
with  the  procedure  described  in 
paragraph  (b)(3)  of  Uiis  section. 

(2)  Issues  addressed  in  the  statement 
should  include: 

(i)  The  commercial  or  financial  nature 
of  the  information; 

(ii)  The  nature  and  extent  of  die 
competitive  advantage  enjoyed  as  a 
result  of  possession  of  the  information: 

(iii)  The  nature  and  extent  of  the 
competitive  harm  which  would  result 
from  public  disclosure  of  the 
information; 

(iv)  The  extent  to  which  the 
information  has  been  disseminated  to 
employees  and  contractors  of  the  person 
submitting  the  information; 

(v)  The  extent  to  which  persons  other 
than  the  person  submitting  the 
information  possesses,  or  have  access 
to,  the  same  information;  and 

(vi)  The  nature  of  the  measures  which 
have  been  and  are  being  taken  to 
protect  the  information  fitim  disclosure. 

(d)  Requests  for  disclosure  of  trade 
secrets,  privileged,  or  confidential 
information.  (1)  Any  request  for 
disclosure  of  iiiformation  submitted, 
reported  or  collected  purauant  to  this 
part  must  be  made  in  accordance  with 
15  CFR  903.7. 


(2)  Upon  receipt  of  a  request  for 
disclosure  of  information  for  which 
confidential  treatment  has  been 
requested,  the  Administrator 
immediately  will  issue  notice  by  an 
expeditious  means  (such  as  by 
telephone,  confirmed  by  certified  or 
registered  mail,  return  receipt  requested) 
of  the  request  for  disclosure  to  the 
person  who  requested  confidential 
treatment  of  the  information  or  to  the 
designated  agent  The  notice  also  will: 

(i)  Inquire  whether  that  person 
continues  to  maintain  the  request  for 
confidential  treatment 

(ii)  Notify  that  person  of  the  date 
(generally,  not  later  dian  the  close  of 
business  on  the  seventh  working  day 
after  issuance  of  the  notice)  by  which 
the  person  is  strongly  encouraged  to 
deliver  to  the  Administi^tor  a  written 
statement  that  the  person  either 

(A)  Waives  or  withdraws  the  request 
for  confidential  treatment  in  full  or  in 
part  or 

(B)  Confirms  that  the  request  for 
confidential  treatment  is  maintained; 

(iii)  Inform  that  person  that  by  a  date 
the  Administrator  specifies  (generally, 
not  later  than  the  close  of  business  on 
the  seventh  working  day  after  issuance 
of  the  notice),  the  person: 

(A)  k  strongly  encouraged  to  deliver 
to  the  Administrator  a  written  statement 
addressing  the  issues  listed  in  paragraph 
(c)(2)  of  this  section,  describing  the  basis 
for  believing  that  the  information  is 
deserving  of  confidential  treatment  if 
this  statement  was  not  previously 
submitted; 

(B)  Is  strongfy  encouraged  to  deliver 
to  the  Administrator  an  update  of  or 
supplement  to  any  statement  previously 
submitted  under  paragraph  (c)  of  this 
section;  and 

(C)  May  present  to  the  Administrator 
in  a  form  the  Administrator  deems 
appropriate  (such  as  by  telephone  or  in 
an  informal  conference)  agruments 
against  disclosure  of  the  information; 
and 

(iv)  Inform  that  person  that  the  burden 
is  on  him  to  assure  that  any  response  to 
the  notice  is  delivered  to  the 
Administrator  within  the  time  specified 
in  the  notice. 

(3)  To  the  extent  permitted  by 
applicable  law.  part  or  all  or  of  any 
statement  submitted  in  response  to  any 
notice  issued  under  paragraph  (d)(2]  %vill 
be  treated  as  confidential  if  so  requested 
by  the  person  submitting  the  response. 
Ajiy  response  for  which  confidential 
treatment  is  requested  must  be 
segregated  marked  and  submitted  in 
accordance  with  the  procedures 
described  in  paragraph  (b)(3)  of  this 
section. 
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(4)  Upon  the  expiration  of  the  time 
allowed  for  response  under  paragraph 
(d)(2)  of  this  section,  the  Adininistrator 
will  determine,  in  consultation  with  the 
General  Counsel  for  the  Department  of 
Commerce,  whether  confidential 
treatment  is  warranted  based  on  the 
information  then  available  to  NOAA. 

(5)  If  the  person  who  requested 
confidential  treatment  waives  or 
withdra«vs  that  request  the 
Administrator  will  proceed  with 
appropriate  disclosure  of  the 
information. 

(6)  If  the  Administrator  determines 
that  confidential  treatment  is  warranted, 
be  will  so  notify  the  person  requesting 
confidential  treatment  and  will  issue  an 
initial  denial  of  the  request  for 
disclosure  of  records  in  accordance  with 
ISCFROOSA 

(7)  If  the  Administrator  detennines 
that  confidential  treatment  is  not 
warranted  for  part  or  all  of  the 
information,  the  Administrator 
immediately  will  issue  notice  by  an 
expeditious  means  (such  as  by 
telephone,  confirmed  by  certtfied  or 
registered  maii  return  receipt  requested) 
to  the  peraon  who  requested 
confidential  trsatoMBt  The  notioe  will 
state: 

(i)  The  basis  for  die  Admirdstrator's 
detemination: 

(ii)  That  dM  AdministratOT's 
detenninatioa  oonstitatee  final  agency 
action  on  the  request  for  confidential 
treatment; 

(iii)  That  the  final  agency  action  is 
subject  to  judicial  review  under  Chapter 
7  of  Title  S,  United  States  Code:  and 

(iv)  That  on  the  seventh  woridng  day 
after  issuance  of  the  notice  described  in 
this  paragraph  (dH7).  the  Administrator 
will  make  the  information  available  to 
the  person  who  requested  disclosure 
unless  the  Administrator  has  first  been 
notified  of  the  filing  of  an  action  in  a 
Federal  court  to  obtain  judicial  review 
of  the  determination,  and  the  court  has 
issued  an  appropriate  order  preventing 
or  limiting  disclosure. 

(8)  The  Administrator  will  keep  a 
record  of  the  date  any  notice  is  issued 
and  the  date  any  response  is  received, 
by  the  Administrator,  under  this 
paragraph  (d). 

(9)  In  all  other  respects,  procedures 
for  handling  requests  for  records 
containing  information  submitted  to. 
reported  to.  or  collected  by  the 
Administrator  pursuant  to  this  part  will 
be  in  aecordance  wiUi  15  CFR  Part  903. 
For  example,  if  ten  working  days  have 
passed  after  the  receipt  of  a  request  for 
disclosure  and.  despite  the  exercise  of 
due  diligence  by  the  agency,  the 
Administrator  cannot  make  a 
determination  as  to  whether  confidential 


treatment  is  warranted,  the 
Administrator  will  issue  appropriate 
notice  in  accordance  with  15  CFR 
003.8(b)(5). 

(e)  Direct  submission  of  confidential 
information.  If  any  person  has  reason  to 
believe  that  it  would  be  prejudiced  by 
furnishing  information  required  from  it 
to  the  applicant  licensee  or  permittee, 
that  person  may  file  the  required 
information  diiecdy  with  the 
Administrator.  Information  for  which 
the  person  requests  confidential 
treatment  must  be  segregated,  marked, 
and  submitted  in  accordance  with  the 
procedures  described  in  paragraph  (bK3) 
of  this  section. 

(f)  Protection  of  confidential 
information  transmitted  by  the 
AdmUtistrator  to  other  agencies.  Bach 
copy  of  information  for  which 
confidential  treatment  has  been 
requested  which  is  transmitted  by  the 
Administrator  to  other  Federal  agencies 
will  be  accompanied  by  a  cover  letter 
containing: 

(1)  A  request  that  the  otlier  Federal 
agency  maintain  the  Information  in 
confidence  in  accordance  with 
applicable  law  (including  the  Trade 
Secret  Act  18  US.C  1905)  and  any 
applicable  protective  agreement  entered 
into  by  tlM  Administrator  and  the 
Federal  agency  receiving  the 
information: 

(2)  A  request  that  the  other  Federal 
agency  notify  tlie  Administrator 
immediately  upon  receipt  of  any  request 
for  disclosure  of  the  information:  and 

(3)  A  request  that  all  copies  of  the 
information  be  returned  to  the 
Administrator  for  secure  storage  or 
disposal  prompUy  after  the  Federal 
agency  determines  that  it  no  longer 
needs  the  information  for  its  official  use. 

(g)  When  satisfied  that  adequate 
protection  against  public  disclosure 
exists,  applicants  should  provide  the 
State  agency  with  confidential  and 
proprietary  information  which  the  State 
agency  maintains  is  necessary  to  make 
a  reasoned  decision  on  the  consistency 
of  the  proposal.  State  agency  requests 
for  such  information  must  be  related  to 
the  necessity  of  having  such  information 
to  assess  adequately  the  coastal  zone 
effects  of  the  proposal 

§971.<803    ReanQuistvnenC  and  aurranoer 
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activities  authorized  by  the  license  or 
permit 

(b)  Any  licensee  or  permittee  who 
surrenders,  or  relinquishes  any  right 
under,  a  license  or  permit  will  remain 
liable  with  respect  to  all  violations  and 
penalties  incurred,  and  damage  to 
persons  or  property  caused,  by  the 
licensee  or  pennittee  as  a  result  of 
activities  engaged  in  by  the  licensee  or 
permittee  under  the  Ucense  or  permit 

t«71J04 


(a)  Any  licensee  or  permittee  may  at 
any  time,  without  penalty: 

(1)  Surrender  to  the  Administrator  a 
license  or  permit  issued  to  the  licensee 
or  permittee;  or 

(2)  Relinquish  to  the  Administrator,  in 
whole  or  in  part,  any  right  to  conduct 
any  exploration  or  commercial  recovery 


to 
of 
aafelyell 
property  alaee. 

The  Administrator  may  amend  the 
regulations  in  diis  part  and  IS  CFR  Part 
970  at  any  time  as  the  Administrator 
determines  to  be  necessary  and 
appropriate  in  order  to  provide  for  the 
conservation  of  natural  resources, 
protection  of  the  environment  or  the 
safety  of  life  and  property  at  sea.  The 
amended  regulations  will  apply  to  all 
exploration  or  commercial  recovery 
activities  conducted  under  any  license 
or  permit  issued  or  maintained  pursuant 
to  this  part  or  15  CFR  Part  97a  except 
that  amended  regulations  which  provide 
for  conservation  of  natural  resources 
will  apply  to  activities  conducted  under 
an  existing  license  or  penxUt  during  the 
present  term  of  that  license  or  permit 
only  if  the  Administrator  detennines 
that  the  amended  regulatioas  providing 
for  conservation  of  natural  resources 
will  not  impose  serious  or  irreparable 
economic  hardship  on  the  licensee  or 
permittee.  Any  amendment  to 
regulations  under  this  section  will  be 
made  pursuant  to  the  procedures  in 
Subpart  I  of  this  part. 

ftriJOS    CompuMion  a«  time. 

Except  where  otherwise  specified,     ■ 
Saturdays,  Sundays  and  Federal 
Government  holidays  will  be  included  in 
computing  the  time  period  allowed  for 
filing  any  document  or  paper  under  this 
part  or  15  CFR  Part  970.  but  when  a  time 
period  expires  on  any  of  these  days,  that 
time  period  will  be  extended  to  include 
the  next  following  Federal  Government 
work  day.  Filing  periods  expire  at  the 
close  of  business  on  the  day  specified, 
for  the  office  specified. 

Ouhpaft  1~-Unlfonn  Procedures 

1971.900    AppfcaWtty. 

The  regulations  of  this  subpart  govern 

the  following  hearings  conducted  by 

NOAA  under  this  part  and  under  15  CFR 
Part  970: 

(a)  All  adjudicatory  hearings  required 
by  section  116(b)  of  die  Act  to  be  held 
on  the  following  actions  upon  a  finding 
by  the  Administrator  that  one  or  more 
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specific  and  material  issues  of  fact  exist 
which  require  resolution  by  formal 
process,  including  but  not  limited  to: 

(1)  All  applications  for  issuance  or 
transfer  of  licenses  or  permits; 

(2)  All  proposed  TCRs  on  a  license  or 
permit  and 

(3)  All  proposals  to  modify 
significantly  a  license  or  permit: 

(b)  Hearings  conducted  under  section 
105(b)(3)  of  the  Act  on  objection  by  a 
licensee  or  permittee  to  any  term, 
condition  or  restriction  in  a  license  or 
permit  or  to  modification  thereto,  where 
the  licensee  or  permittee  demonstrates, 
after  final  action  by  the  Administrator 
on  the  objection,  that  a  dispute  remains 
as  to  a  material  issue  of  fact; 

(c)  Hearings  conducted  in  accordance 
with  section  106(b)  of  the  Act  pursuant 
to  a  timely  request  by  an  applicant  or  a 
licensee  or  permittee  for  review  ofi 

(1)  A  proposed  denial  of  issuance  or 
transfer  of  a  hceose  or  permit  or 

(2)  A  proposed  suspension  or 
modification  of  particular  activitiA 
under  a  Ucense  or  permit  after  a 
Presidential  determination  pursuant  to 
section  106(8)(2)(B)  of  the  Act 

(d)  Hearings  conducted  in  accordance 
with  section  308(c)  of  Uie  Act  to  amend 
regulations  for  the  purpose  of 
conservation  of  natural  resources, 
protection  of  the  environment  and 
safety  of  life  and  property  at  sea; 

(e)  Hearings  conducted  in  accordance 
with  S  971 J02  or  15  CFR  970.407  aa  a 
proposal  io  deny  certification  of  an  . 
application:  and 

(f)  Hearings  conducted  in  accordance 
widi  15  CFR  Part  97a  Subpart  C  to 
determine  priority  of  right  among 
preenactment  explorers. 

f  971.901    Formal  hearing  procedures. 

(a)  General.  (1)  All  hearings  described 
in  i  971.900  are  governed  by  Subpart  C 
of  15  CFR  Part  904.  as  modified  by  this 
section.  The  rules  in  this  subpart  take 
precedence  over  15  CFR  Part  904, 
Subpart  C,  to  the  extent  there  is  a     i 
conflict  I 

(2)  Hearings  held  under  this  section 
will  be  consolidated  insofar  as 
practicable  with  hearings  held  by  other 
agencies. 

(3)  For  the  purposes  of  this  subpart 
"involved  applicant  licensee  or 
permittee"  means  an  applicant  licensee 
or  permittee  the  status  of  whose 
application,  license,  permit  or  activities 
conducted  under  the  license  or  permit 
may  be  altered  by  the  Administrator  as 
a  result  of  proceedings  under  this 
subpart. 

(b)  Decision  to  hold  a  hearing. 
Whenever  the  Administrator  finds  that  a 
formal  hearing  is  required  by  the 
provisions  of  this  part  or  15  CFR  Part 
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970,  he  will  provide  for  a  formal  hearing. 
Upon  deciding  to  hold  a  formal  hearing, 
the  Administrator  will  refer  the 
proceeding  to  the  Department  of 
Commerce  Office  of  Administrative  Law 
Judges  for  assignment  to  an 
Administrative  Law  Judge  to  serve  as 
presiding  officer  for  the  hearing. 

(c)  Notice  of  formal  hearing.  (1)  The 
Administrator  will  publish  notice  of  the 
formal  hearing  in  the  Federal  Register  at 
least  15  days  before  the  beginning  of  the 
hearing,  and  will  send  ivritten  notice  by 
registered  or  certified  mail  to  any 
involved  appUcant  licensee  or  pennittee 
and  to  all  persons  who  submitted 
written  comments  upon  the  action  in 
question,  or  who  testified  at  any  prior 
informal  hearing  on  the  action  or  who 
filed  a  request  for  the  formal  hearing 
under  this  part  or  15  CFR  Part  97a 

(2)  Notice  of  a  formal  hearing  will 
include,  among  other  things: 

(i)  Time  and  place  of  the  hearing  and 
the  name  of  the  presiding  judge,  as 
determined  under  paragraph  (b)  of  this 
section; 

(ii)  The  name  and  address  of  the 
person(s)  requesting  the  formal  hearing 
or  a  statement  that  the  formal  hearing  is 
being  held  by  order  of  the 
Administrator; 

(iii)  The  issues  in  dispute  which  are  to 
be  resolved  in  the  formal  hearing; 

(iv)  The  due  date  for  filing  a  writien 
request  to  participate  in  the  hearing  in 
accordance  with  paragraphs  (f)(2)  and 
(f)(3)  of  this  section;  and 

(v)  Reference  to  any  prior  informal 
hearing  from  which  the  issues  to  be 
determined  arose. 

(d)  Powers  and  duties  of  the 
administrative  law  judge.  In  addition  to 
the  powers  enumerated  in  15  CFR  Part 
904.  Subpart  C,  judges  will  have  the 
power  to: 

(1)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  parties, 
interested  persons  and  others  submitting 
evidence,  including  but  not  limited  to 
the  power  to  require  the  submission  of 
part  or  all  of  the  evidence  in  written 
form  if  the  judge  determines  a  party  will 
not  be  prejudiced  thereby,  and  if 
otherwise  in  accordance  with  law; 

(2)  Rule  upon  requests  submitted  in 
accordance  with  paragraph  (f)(2)  of  this 
section  to  participate  as  a  party,  or 
requests  submitted  in  accordance  with 
paragraph  (f)(3)  of  this  section  to 
participate  as  an  interested  person  in  a 
proceeding,  by  allowing,  denying,  or 
limiting  such  participation;  and 

(3)  Require  at  or  prior  to  any  hearing, 
the  submission  and  exchange  of 
evidence. 

(")  Argument.  At  the  close  of  the 
formal  hearing,  each  party  will  be  given 
the  opportunity  to  submit  written 


arguments  on  the  issues  before  the 
judge, 
(f)  Hearing  Participation. 

(1)  Parties  to  the  formal  hearing  will 
include: 

(i)  The  NOAA  General  Counsel: 
(ii)  Any  involved  applicant  licensee 

or  pennittee;  and 
(iii)  Any  other  person  determined  by 

the  judge,  in  accordance  with  paragraph 

(f)(2)  below,  to  be  eligible  to  participate 

as  a  full  party. 

(2)  Any  person  desiring  to  participate 
as  a  party  in  a  formal  hearing  must 
submit  a  request  to  the  judge  to  be 
admitted  as  a  party.  The  request  must 
be  submitted  within  ten  days  after  the 
date  of  mailing  or  publication  of  notice 
of  a  decision  to  hold  a  formal  hearing, 
whichever  occurs  later.  Such  person  will 
be  allowed  to  participate  if  the  judge 
finds  that  the  interests  of  justice  and  a 
fair  determination  of  the  issues  would 
be  served  by  granting  the  request  The 
judge  may  entertain  a  request  submitted 
after  the  expiration  of  the  ten  days,  but 
such  a  request  may  only  be  granted 
upon  an  express  finding  on  the  record 
that 

(i)  Special  circumstances  justify 
granting  the  request 

(ii)  The  interests  of  justice  and  a  fair 
determination  of  the  issues  woidd  be 
served  by  granting  the  request 

(iii)  The  requestor  has  consented  to  be 
bound  by  all  prior  written  agreements 
and  stipulations  agreed  to  by  the 
existing  parties,  and  all  prior  orders 
entered  in  the  proceedings;  and 

(iv)  Granting  the  request  will  not 
cause  tmdue  delay  or  prejudice  the 
rights  of  the  existing  parties. 

{3)(i)  Any  interested  person  who 
desires  to  submit  evidence  in  a  formal 
hearing  must  submit  a  request  within 
ten  days  after  the  dates  of  mailing  or 
publication  of  notice  of  a  decision  to 
hold  a  formal  hearing,  whichever  occurs 
later.  The  judge  may  waive  the  ten  day 
rule  for  good  cause,  such  as  if  the 
interested  person,  making  this  request 
after  the  expiration  of  the  ten  days,  the 
formal  hearing,  and  the  evidence  he 
proposes  to  submit  may  significantly 
affect  the  outcome  of  the  proceedings. 

(ii)  The  judge  may  permit  an 
interested  person  to  submit  evidence  at 
any  formal  hearing  if  the  judge 
determines  that  such  evidence  is 
relevant  to  facts  in  dispute  concerning 
the  issue(s)  being  adjudicated.  The  fact 
that  an  interested  person  may  submit 
evidence  under  this  paragraph  at  a 
hearing  does  not  entitle  the  interested 
person  to  participate  in  other  ways  in 
the  hearing  unless  allowed  by  the  judge 
under  paragraph  (r)(3)(iii)  below. 
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(iii)  The  jud^  may  allow  an 
Interested  person  to  submit  oral 
testimony,  oral  arguments  or  briefs,  or  to 
croM-examine  witnesses  or  participate 
in  other  ways,  if  the  judge  determines: 

(A)  That  the  interests  of  justice  would 
be  better  served  by  allowing  such 
participation  by  the  interested  person: 
and 

(B)  That  there  are  compelling 
drciunstances  favoring  such 
participation  by  the  interested  person. 

(g)  Definition  of  issuer.  (1)  Whenever 
a  formal  hearing  is  conducted  pursuant 
to  this  section  the  Administrator  may 
certify  the  issues  for  decision  to  the 
judge,  and  if  the  issiies  are  so  certified, 
the  formal  hearing  will  be  limited  to 
those  issues. 

(2)  Whenever  a  formal  hearing  is 
conducted  pursuant  to  a  request  by  an 
applicant  Uoensee  or  permittee  for 
review  of  a  dedal  of  certification, 
issuance  or  transfer  of  a  license  or 
permit  in  accordance  with  section 
10e(aH4)  of  the  Act  or  pursuant  to  an 
objection  to  any  term,  condition,  or 
restriction  in  a  permit  in  accordance 
with  section  106(bH3)  or  (cH4)  of  the 
Act  no  issues  may  be  raised  by  any 
party  or  interested  person  that  were  not 
previously  raised  in  the  administrative 
proceedings  on  the  action  pursuant  to 
any  such  section,  unless  tlM  judge 
determines  that  good  cause  is  shown  for 
the  failure  to  raise  them.  Good  causa 
ix>cludes  the  case  where  the  party 
seeking  to  raise  the  new  Issuea  shows 
that  it  could  not  reasonably  have 
ascertained  the  issues  at  a  prior  stage  in 
the  administrative  process,  or  that  it 
could  not  have  reasonably  anticipated 
the  relevance  or  materiality  of  the 
information  sought  to  be  introduced. 

(h)  DecisiooM.  (1)  Propo$»d  findiagt  of 
fact  and  coacluMiooM  of  law.  The  iaSga 
will  allow  each  party  to  file  with  die 
judge  proposed  findings  of  Cact  and  in 
appropriate  cases  conclusions  of  law. 
together  with  a  supporting  brief 
expressing  the  reasons  for  sudi 
proposals.  Such  proposals  and  briefs 
must  be  filed  within  ten  days  after  the 
hearing  or  within  such  additional  time 
as  the  judge  may  allow.  Such  proposals 
and  briefs  must  refer  to  all  portions  of 
the  record  and  to  all  authorities  relied 
upon  in  support  of  each  propMaL  Reply 
briefs  must  be  submitted  within  ten 
days  after  receipt  of  the  proposed 
findings  and  conclusiona  to  which  they 
respond,  unless  the  judge  allows 
additional  time. 

(2)  Recoaunended  decision,  (i)  As 
soon  as  practicable,  but  normally  not 
later  than  90  days  after  the  conclusion  of 
the  formal  hearing,  the  judge  will 
evaluate  the  record  of  the  formal 
hearing  and  prepare  and  file  a 


recommended  decision  with  the 
Administrator.  The  decision  will  contain 
flnriinga  of  fact  when  appropriate, 
conslusions  regarding  all  material  isuses 
of  law,  and  a  recommendation  as  to  the 
appropriate  action  to  b«^  taken  by  the 
Afhninistrator.  The  judge  will  serve  a 
copy  of  the  decision  on  each  party  and 
upon  the  Administrator. 

(ii)  Within  thirty  days  after  the  date 
the  recommended  decision  is  served, 
any  party  may  file  with  the 
Administrator  exceptions  to  the 
recommended  decision.  The  exceptions 
must  refer  to  all  portions  of  the  record 
and  to  all  authorities  rebed  on  in 
support  of  the  exceptions. 

(3)  Final  decision,  (i)  As  soon  as 
practicable,  but  normally  not  later  than 
00  days  after  receipt  of  the 
recommended  decision,  the 
Administrator  will  issue  a  final  decision. 
The  final  decision  will  include  findings 
of  fact  and  conclusions  regarding 
material  issues  of  law  or  discretion,  as 
well  as  reasons  therefor.  The  final 
decision  may  accept  or  reject  all  or  part 
of  the  rsoonunended  decision.  The 
Administrator  shall  assure  that  the 
record  shows  the  ruling  on  each 
exception  presented. 

(ii)  With  respect  to  hearings  held 
pursoaat  to  section  lie(b),  the 
Administrator  may  defer  announcement 
of  his  findings  of  fact  ontil  the  time  he 
takes  final  action  with  respect  to  any 
action  described  in  section  116(a). 

(iii)  Hie  Administrator  will  base  the 
final  decision  upon  the  record  already 
made  except  that  the  Administrator  nuy 
issue  orders: 

(A)  Specifying  the  filing  of 
supplemental  briefs;  or 

(B)  Remanding  tha  matter  to  the  judge 
for  the  receipt  of  further  evidence,  or 
otherwise  assisting  in  the  determfaiation 
of  the  matter. 

(i)  Filing  and  service  of  documents.  (1) 
Whenever  the  regulations  in  this  subpart 
or  an  order  issued  hereunder  require  a 
document  to  be  filed  within  a  certain 
period  of  time,  such  document  wrUl  be 
considered  filed  as  of  the  date  of  the 
poatmark.  if  mailed,  or  (if  not  mailed)  as 
of  the  date  actually  delivered  to  die 
office  where  filing  is  required.  Time 
periods  will  begin  to  ran  on  the  day 
following  the  date  of  the  document 
paper,  or  event  which  begfan  at  the  time 
period. 

(2)  All  submissions  must  be  signed  by 
the  person  making  the  submission,  or  by 
the  person's  attorney  or  other  authorized 
agent  or  representative. 

(3)  Service  of  a  document  must  be 
made  by  delivering  or  mailing  a  copy  of 
the  document  to  the  known  address  of 
the  person  baing  served. 


(4)  Whenever  the  regulations  in  this 
subpart  require  service  of  a  document 
such  service  may  effectively  be  made  on 
the  agent  for  the  service  of  process  or  on 
the  attorney  for  the  person  to  be  served. 

(5)  Refusal  of  service  of  a  document 
by  the  person,  his  agent  or  atioroey  will 
be  deemed  effective  service  of  the 
document  as  of  the  date  of  such  refusal 

(6)  A  oertficata  of  the  person  servir(g 
the  document  by  personal  delivery  or  by 
mailing,  setting  forth  the  manner  of  the 
service,  will  be  proof  of  the  service. 

Subpart  J    Cnforoainaiit 


§071.1000 

(a)  Puipose  and  scope.  (1)  Section  302 
of  the  Act  authorizes  the  Administrator 
to  assess  a  dvil  penalty,  in  an  amount 
not  to  exceed  $25,000  for  each  violation, 
against  any  person  found  to  have 
committed  an  act  prohibited  by  section 
301  of  the  Act  Each  day  of  a  continuing 
violation  is  a  separate  offense. 

(2)  Section  106  of  the  Act  describes 
the  circumstances  under  which  the 
Administrator  may  suspend  or  revoke  a 
license  or  permit  or  suspend  or  modify 
activities  under  a  license  or  permit  in 
addition  to  or  in  lieu  of  imposing  of  a 
civil  penalty,  or  in  addition  to  imposing 
afine. 

(3)  Section  306  of  the  Act  makes 
provisions  of  the  customs  laws  relating 
to.  among  other  things,  the  remission  or 
mitigation  of  forfeitures,  applicable  to 
forfeitures  of  vessels  and  hard  mineral 
resources.  The  Administrator  is 
authorized  to  entertain  petitions  for 
administrative  settlement  of  property 
seizures  made  under  the  Act  whidi 
would  otherwise  proceed  to  fudidal 
forfeiture. 

(4)  Section  114  of  die  Ast  audiorizes 
the  Administrator  to  place  observers  on 
vessels  used  by  a  licensee  or  permittee 
nnder  the  Act  to  monitor  compliance 
and  environmental  effects  of  activities 
under  the  license  or  permit 

(5)^  Section  117  of  Uie  Act  describes 
the  drcamstances  under  wdiich  a  person 
may  bring  a  civil  action  against  an 
alleged  violator  or  against  the 
Administrator  for  fodura  to  perform  a 
nandiscretionary  dufy,  and  directs  the 
Administrator  to  issue  regulations 
governing  procedures  prerequisite  to 
such  a  dvil  action. 

(6)  The  regulations  in  this  sul^mrt 
provide  uniform  rules  and  procedures 
for  the  assessment  of  dvil  penalties 
((  971.1001-t  971.1002).  and  license  and 
permit  sanctions  (|  971.1003);  the 
remission  or  mitigation  of  forfeitures 
(}  971.1004):  observers  (|  971.1005); 
protection  of  certain  information  related 
to  enforcement  (|  971.1006):  and 
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procedures  requiring  persons  planning 
to  bring  a  dvil  action  under  section  117 
of  the  Ad  to  give  advance  notice 
({  971.1007). 

(b)  Filing  and  service  of  documents. 
(1)  Except  as  otherwise  provided  by  this 
subpart  filing  and  service  of  documents 
required  by  ^s  subpart  will  be  in 
accordance  widi  §  971.901(1).  Tha 
method  for  computing  time  periods  set 
forth  in  S  971.901(1)  also  applies  to  any 
action  or  event  such  as  payment  of  a 
dvil  penalty,  required  by  this  subpart  to 
take  place  within  a  spedfied  period  of 
time. 

(2)  If  an  oral  ot  written  request  is 
made  to  the  Administrator  within  ten 
days  afier  the  expiration  of  a  time 
period  established  in  this  subpart  for  the 
required  filing  of  documents,  die 
Administrator  may  permit  a  late  filing  if 
the  Administrator  finds  reasonable 
grounds  for  an  inabilify  or  failure  to  file 
within  the  time  periods.  AH  extensions 
will  be  in  writing.  Except  as  provided  by 
diis  paragraph,  by  15  CFR  004.102  or  by 
order  of  an  administrative  law  judge,  no 
requests  for  an  extension  of  time  may  be 
granted. 


S  071.1001 

Subpart  B  of  15  CFR  Part  904  governs 
the  procedures  for  assessing  a  dvil 
penalfy  under  the  Act  and  the  rights  of 
any  person  against  whom  a  dvil  penalty 
is  assessed.  •-•     •.  -.■•■:    . 


S  071.1002   I  law  lug  and 


(a)  Beginning  of  hearing  procechires. 
Following  receipt  of  a  written  request 
for  a  hearing  timely  filed  under  15  CFR 
904.102,  die  AdministiatOr  virill  begin 
procedures  under  this  section  by 
forwarding  the  request  a  copy  of  the 
NOVA,  and  any  response  thereto  to  the 
Department  of  Commerce,  Office  of 
Administrative  Law  Judges. 

(b)  Subpart  C  of  15  CFR  Part  904 
governs  the  hearing  and  appeal 
procedures  for  dvd  penalties  assessed 
under  the  Act 

1071.1003    UcanMandpennNsancttons. 

(a)  Application  of  this  section.  This 
section  governs  the  suspension  or 
revocation  of  any  license  or  permit 
issued  under  the  Act  or  the  suspension 
or  modification  of  any  particular  activity 
or  activities  under  a  license  or  permit 
which  suspension,  revocation  or 
modification  is  undertaken  in  addition 
to.  or  in  lieu  of,  imposing  a  dvil  penalty 
under  this  subpart  or  in  addition  to 
imposing  a  fine. 

(b)  Basis  for  sanctions.  The 
Administrator  may  act  under  this 
section  with  respect  to  a  license  or 


permit  issued  under  the  Act  or  any 
particular  activity  or  activities  under 
such  a  license  or  permit  if  the  licensee 
or  permittee  substantially  fails  to 
comply  with  any  provision  of  the  Act 
any  regulation  or  order  issued  under  the 
Act  or  any  term,  condition,  or 
restriction  in  the  license  or  permit 

(c)  Nature  of  sanctions.  In  the 
Administrator's  discretion  and  subjed 
to  the  requirements  of  this  section,  the 
Administrator  may  take  any  of  the 
foUowing  actions  or  combinations 
thereof  with  reaped  to  a  license  or 
permit  issued  under  the  Act 

(1)  Revoke  the  license  or  permit 

(2)  Suspend  the  license  or  permit 
either  for  a  spedfied  period  of  time  or 
until  certain  stated  requirements  are 
met  or  both;  or 

(3)  Modify  any  activity  under  the 
license  or  permit  as  by  imposing 
additional  requirements  or  restraints  on 
the  activify. 

(d)  Notice  of  sanction.  (1)  The 
Administrator  will  prepare  a  notice  of 
sanction  (NoS)  settLog  forth  the  sanction 
to  be  imposed  and  the  basis  therefore. 
The  NoS  will  state: 

(i)  A  concise  statement  of  the  facts 
believed  to  show  a  violation: 

(ii)  A  specific  reference  to  the 
provisions  of  the  Act  regulation,  license 
or  permit  or  order  allegedfy  violated: 

(iii)  The  nature  and  duration  of  the 
proposed  sanction; 

(iv)  The  effective  date  of  the  sanction, 
which  is  30  days  after  the  date  of  the 
notice  unless  the  Administrator 
establishes  a  different  effective  date 
under  paragraph  (d)(4)  or  paragraph  (e) 
of  this  section; 

(v)  That  the  licensee  or  permitiee  has 
30  calendar  days  from  receipt  of  the 
notice  in  which  to  request  or  .waive  a 
hearing,  under  paragraph  (f)  of  this 
section;  and 

(vi)  The  determination  made  by  the 
Administrator  under  paragraph  (e)(1)  of 
this  section,  and  any  time  period  that 
the  Administrator  provides  the  licensee 
or  permitiee  under  paragraph  (e)(1)  to 
correct  a  defidency. 

(2)  If  a  hearing  is  requested  in  a  timely 
manner,  the  sanction  becomes  effective 
as  provided  in  the  final  dedsion  of  the 
Administrator  issued  pursuant  to 
paragraph  (g)  of  this  section,  unless  the 
Administrator  provides  otherwise  under 
paragraph  (d)(4)  of  this  section. 

(3)  The  NoS  will  be  served  personally 
or  by  registered  or  certified  mail  return 
receipt  requested,  on  the  licensee  or 
permittee.  The  Administrator  will  also 
publish  in  the  Federal  Register  a  notice 
of  his  intention  to  impose  a  sanction. 

(4)  The  Acfaninistrator  may  make  the 
sanction  effective  immediately  or 
otherwise  earlier  than  30  days  after  the 


date  of  the  NoS  if  the  Administrator 
finds,  and  issues  an  emergency  order 
summarizing  such  finding  and  the  basis 
therefor,  that  an  earlier  date  is 
necessary  to: 

(i)  Prevent  a  significant  adverse 
environmental  effect  or 

(ii)  Preserve  the  safety  of  life  and 
property  at  sea. 

If  the  Administrator  acts  under  this 
paragraph  (d)(4),  the  Administrator  will 
serve  the  emergency  order  as  provided 
in  paragraph  (d)(3)  of  this  section. 

(5)  The  NoS  will  be  accompanied  by  a 
copy  of  this  subpart  and  the  applicable 
provisions  of  15  CFR  Part  904  and  15 
CFR  Part  971  Subpart  1. 

(e)  Opportunity  to  correct 
deficiencies.  (1)  Prior  to  issuing  the  NoS, 
the  Administrator  will  determine 
whether  the  reason  for  the  proposed 
sanction  is  a  defidency  which  the 
licensee  or  permittee  can  correct  Such 
determination,  and  the  basis  therefor, 
will  be  set  forth  in  the  NoS. 

(2)  If  the  Administrator  determines 
that  the  reason  for  the  proposed 
sanction  is  a  defidency  which  the 
licensee  or  permitiee  can  correct  the 
Administrator  will  allow  the  licensee  or 
permittee  a  reasonable  period  of  time, 
up  to  180  days  from  the  date  of  the  NoS, 
to  corred  the  defidency.  The  NoS  will 
state  the  effective  date  of  the  sancticMi, 
and  that  the  sanction  will  take  effed  on 
that  date  unless  the  Ucensee  or 
permitiee  corrects  the  defidency  within 
the  time  prescribed  or  unless  the 
Administrator  grants  an  extension  of  - 
time  to  correct  the  defidency  under 
paragraph  (e)(3)  of  this  section. 

(3)  The  licensee  or  permitiee  may, 
within  the  time  period  prescribed  by  the 
Administrator  under  paragraph  (eK2)  of 
the  seditm,  request  an  extension  of  time 
to  corred  the  deficiency.  The 
Administrator  may,  for  good  cause 
shown,  grant  an  extensioiL  If  the 
Administrator  does  not  grant  the 
request  either  orally  or  in  writing  before 
the  effective  date  of  the  sanction,  tha 
request  will  be  considered  denied. 

(4)  When  the  licensee  or  permittee 
believes  that  the  defidency  has  been 
correded,  the  licensee  or  permittee  shall 
so  advise  the  Administrator  in  writing. 
The  Administrator  will,  as  soon  as 
practicable,  determine  whether  or  not 
the  defidency  has  been  corrected  and 
advise  the  licensee  or  permittee  of  such 
determination. 

(5)  If  the  Administrator  determines 
that  the  defidency  has  not  been 
corrected  by  the  licensee  or  permittee 
within  the  time  prescribed  under 
paragraph  (e)(2)  or  (e)(3)  of  t^  section. . 
the  Adininistrator  may: 
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(i)  Grant  the  licensee  or  pennittee 
additional  time  to  correct  the  deficiency, 
for  good  cause  shown: 

(ii)  If  no  hearing  has  been  timely 
requested  under  paragraph  (fUl)  of  this 
section,  notify  the  licensee  or  permittee 
that  the  sanction  will  take  effect  as 
provided  in  paragraph  (e)(2)  or  (e)(3)  of 
this  section:  or 

(iii)  If  a  request  for  hearing  has  been 
timely  filed  under  paragraph  (f)(1)  of  this 
section,  and  hearing  procc«dings  have 
not  already  begun,  or  if  the 
Administrator  determines  under 
paragraph  (f)(3)  of  this  section  to  hold  a 
hearing,  noti^  the  licensee  or  pennittee 
of  the  Administrator's  intention  to 
proceed  to  a  hearing  on  the  matter. 

(f)  Opportunity  for  hearing.  (l)Tha 
licensee  or  permittee  has  30  days  from 
receipt  of  the  NoS  to  request  a  hearing. 
However,  no  hearing  is  required  with 
respect  to  matters  previously 
adpidicated  in  an  administrative  or 
judidai  hearing  in  which  the  licensee  or 
permittee  has  had  an  opportonity  to 
participate. 

(2)  If  the  licensee  or  pennittee 
requests  a  hearing,  a  written  and  dated 
request  ahaQ  be  served  either  in  person 
or  by  certified  or  registered  mail  return 
receipt  requested,  at  the  address 
specified  in  the  NoS.  The  request  sbaO 
either  attach  a  copy  of  the  r^evant  NoS 
or  refer  to  the  relevant  NOAA  case 
number. 

(3)  If  no  hearing  is  requested  under 
paragraph  (f)(2)  of  this  section,  the 
Administrator  may  nonetheless  order  a 
hearing  if  the  Administrator  determines 
that  there  are  material  issues  of  fact 
law.  or  equity  to  be  further  explored. 

(g)  Hearing  and  decision.  (1)  If  a 
timely  reqoest  for  a  hearing  under 
paragraph  (f)  of  this  section  is  received, 
or  if  the  Administrator  orden  a  hearing 
under  paragraph  (0(3)  of  this  section. 
the  Administrator  will  promptly  begin 
proceedings  under  this  section  by 
forwarding  the  request,  a  copy  of  the 
NoS  and  any  response  thereto  to  the 
Department  of  Commerce  Office  of 
Administrative  Law  (udges  which  will 
doclcet  the  matter  for  hearing.  Written 
notice  of  the  referral  will  promptly  be 
given  to  the  licensee  or  permittee,  with 
the  name  and  address  of  the  attorney 
representing  the  Administrator  in  the 
proceedings  (the  agency  representative). 
Thereafter,  all  pleading  and  other 
documents  must  be  filed  directly  with 
the  Department  of  Commerce  OlFfice  of 
Administrative  Law  )udges,  and  a  copy 
must  be  served  on  tli«  opposing  party 
(respondent  or  agency  representative). 

(2)  Except  as  provided  in  this  section, 
the  hearing  and  appeal  procedures  in  15 
CFR  Part  904  Subpart  C  api^y  to  any 
hearing  held  under  this  section. 


(3)  If  the  proposed  sanction  is  the 
result  of  a  correctable  daficiency.  the 
hearing  will  proceed  concurrently  with 
any  attempt  to  correct  the  deficiency 
unless  the  parties  agree  otherwise  or  the 
Administrative  Law  Judge  ordere 
differently. 

(4)  As  soon  as  practicable,  but 
normally  not  later  than  90  days  after  the 
conclusion  of  the  formal  hearing,  the 
judge  will  file  with  the  Administrator  a 
recommended  decision  prepared  in 
accordance  with  1 971  J01(hK2). 

(5)  The  Administrator  will  issue  a 
final  decision  in  accordance  with 

i  971.901(h)(3).  The  dedsioo  will  ba  a 
final  onler  of  the  Administrator. 

(6)  The  Administrator  will  serve 
notice  of  the  final  decision  on  the 
licensee  or  permittee  in  the  manner 
described  by  paragraph  (d)(3)  of  this 
section. 


1971.1004 


or  iiiHlQatlon  Of 


(a)  Authorized  enforcement  officen 
are  empowered  by  section  304  of  the  Act 
to  seize  any  vessel  (together  with  its 
gear,  furniture,  appurtenances,  stores, 
and  cargo)  which  reasonably  appears  to 
have  been  used  in  violation  of  the  Act.  if 
necessary  to  prevent  evasion  of  the 
enforcement  of  this  Act  or  of  any 
regulation,  order  or  license  or  permit 
issued  pursuant  to  the  Act  Enforcement 
agents  may  also  seize  illegally 
recovered  or  processed  hard  mineral 
resources,  as  well  as  other  evidence 
related  to  a  violation.  Section  306  of  the 
Act  provides  for  the  Judicial  forfeiture  of 
vessiiels  and  hard  mineral  resotirces. 

(b)  Subpart  F  of  15  CFR  Part  904 
governs  procedures  regarding  seized 
property  that  is  subject  to  forfeiture  or 
has  been  forfeited  under  the  Act 
including  the  remission  or  mitigation  fA 
forfeitures. 

(c)  Unless  otherwise  directed  in  a 
notice  concerning  the  seized  property,  a 
petition  for  relief  from  forfeiture  under 
the  Act  and  pursuant  to  15  CFR 
904.50e(b)  shall  be  addressed  to  the 
Administrator  and  filed  with  the  Ocean 
^finerals  and  Energy  Division  at  the 
address  specified  in  1 971.200(b). 


(•71.1008 

(a)  Purpose  of  observers.  Each 
liceiisee  and  permittee  shall  allow,  at 
such  times  and  to  such  extent  as  the 
Administrator  deems  reasonable  and 
necessary,  an  observer  (as  used  in  this 
section,  the  term  "observer"  means  "one 
or  more  observers")  duly  authorized  by 
the  Administrator  to  board  and 
accompany  any  vessel  used  by  the 
licensee  or  permittee  in  exploration  or 
commercial  recovery  activities 
(hereafter  referred  to  in  this  section  as  a 


"vessel"),  for  the  purpose  of  observing, 
evaluating  and  reporting  on: 

(1)  The  effectiveness  of  the  terms, 
conditions,  and  restrictions  of  the 
license  or  permit; 

(2)  Compliance  with  the  Act 
regulations  and  ordera  issued  under  the 
Act  and  the  license  or  permit  terms, 
conditions,  and  restrictions;  and 

(3)  The  environmental  and  other 
effects  of  the  licensee's  or  permittee's 
activities  under  the  hcense  or  permit 

(b)  Notice  to  licensee  or  permittee.  (1) 
If  the  Administrator  plans  to  place  an 
observer  aboard  a  vesseL  the 
Administrator  will  so  notify  the  affected 
licensee  or  permittee. 

(2)  The  Adminisdntor  normally  will 
issue  any  such  notice  as  far  in  advmice 
<A  placement  of  the  observer  as  ia 
practicable. 

(3)  Contents  of  notice.  The  notice 
given  by  the  Adbunistrator  will  include, 
among  other  diings: 

(i)  Tlie  name  of  the  observer,  if  known 
at  the  time  notice  is  issued; 

(ti)  The  length  of  time  which  the 
observer  likely  will  be  aboard  the 
vessel; 

(iii)  Information  concerning  activities 
the  observer  is  likely  to  conduct  such 
as: 

(A)  Identification  of  special  activities 
that  the  observer  will  monitor 

(B)  Planned  tests  oi  equipment  used 
for  monitoring; 

(C)  Activities  of  the  observer  that  are 
likely  to  require  assistance  fixnn  the 
vessel's  penonnel  or  crew  or  use  of  the 
vessel's  equipment  and 

(D)  Planned  tests  of  alternative 
operating  procedures  or  technologies  for 
mitigation  of  environmental  effects. 

(iv)  Information  concerning  the 
equipment  that  v\nll  be  brought  aboard 
the  vessel,  such  as  a  description  of  the 
monitoring  equipment  and  any  special 
requirements  concerning  the  handling, 
storage,  location  or  operation  of,  or  the 
power  supply  for.  the  equipment 

(c)  Initial  monitoring  period.  The 
Administrator  shall  require  the 
placement  of  an  observer  on  each 
permittee's  mining  vesseUs)  at  least 
once  during  the  initial  year  of  the 
permittee's  commercial  recovery 
activities. 

(d)  Licensee's  and  permittee's 
responsibilities  for  observer  placement 

(1)  Upon  request  by  the 
Administrator,  a  licensee  or  permittee 
shall  facilitate  observer  placement  by 
prompUy  notifying  the  Administrator 
regarding  the  timing  of  plaimed  system 
tests  and  the  departing  date  of  the  next 
voyage,  or,  if  the  vessel  is  at  sea. 
suggesting  a  time  and  method  for 
transporting  the  observer  to  the  vesseL 
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(2)  In  addition,  the  licensee  or 
permittee  shall  notify  NOAA  of  the  date 
of  departure  of  planned  cruises  60  days 
in  advance  of  ship  departure  fiom  port 
for  purposes  of  NOAA's  determination 
of  whether  to  place  Federal  observers 
onboard  If  cruise  plans  are  changed  by 
more  than  30  days  fiom  the  date  stated 
by  the  exploration  or  commercial 
recovery  plan,  the  licensee  or  permittee 
shall  notify  NOAA  as  soon  as  such 
changes  are  made,  or  90  days  prior  to 
the  previously  scheduled  departure. 

(e)  DuUes  of  licensee,  permittee, 
owner  or  operator  Each  licensee, 
permittee,  owner  or  operator  of  a  vessel 
aboard  which  an  observer  is  assigned 
shall: 

(1)  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  persotmel  when  the 
obsCTver  deems  such  access  necessary 
for  the  transmission  and  receipt  of 
messages; 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  when  the  observer  deems 
such  access  necessary  to  determine  the 
vessel's  location; 

(3)  Provide  all  other  reasonable 
cooperation  and  assistance  to  enable 
the  observer  to  carry  out  the  observer's 
duties;  and 

(4)  Provide  temporary 
accommodations  and  food  to  the 
observer  aboard  the  vessel  which  are 
equivalent  to  those  provided  to  officen 
of  the  vesseL 

(f)  Reasonableness  of  observer 
activities.  (1)  To  the  maximum  extent 
practicable,  observation  duties  will  be 
planned  and  carried  out  in  a  manner 
that  minimizes  interference  with  the 
Ucensee's  or  permittee's  activities  under 
the  license  or  permit 

(2)  The  Administrator  will  assure  that 
equipment  brought  aboard  a  vessel  by 
thie  observer  is  reasonable  as  to  size, 
weight  and  electric  power  and  storage 
requirements,  taking  into  consideration 
the  necessity  of  the  equipment  for 
carrying  out  the  observer's  functions. 

(3)  The  observer  will  have  no 
authority  over  the  operation  of  the 
vessel  or  its  activities,  or  the  officers, 
crew,  or  personnel  of  the  vessel.  The 
observer  will  comply  with  all  rules  and 
regulations  issued  by  the  licensee  or 
permittee,  and  all  orders  of  the  Master 
or  senior  operations  official  with 
respect  to  ensuring  safe  operation  of  the 
vessel  and  the  safety  of  its  personnel. 

(g)  Non-interference  with  observer. 
Licensees,  permittees  and  other  persons 
are  reminded  that  the  Act  (see,  for 
example,  sections  301(3)  and  301(4)) 
makes  it  unlawful  for  any  person  subject 
to  section  301  of  the  Act  to  interfere 


with  any  observer  in  the  performance  of 
the  observer's  duties. 

(h)  Confidentiality  of  information. 
NOAA  recognizes  the  possibility  that  an 
observer,  in  performing  observer 
functions,  will  record  information  which 
the  licensee  or  permittee  considers  to  be 
proimetary.  NOAA  intends  to  protect 
sudi  information  consistent  with 
api^cable  law.  The  Administrator  may 
in  appropriate  cases  provide  the 
hcensee  or  permittee  an  opportunity: 

(1)  To  review  those  parts  of  the 
observer's  report  whidi  may  contain 
proprietary  information;  and 

(2)  To  request  confidential  treatment 
of  such  information  under  S  971.802. 

t971.HM    PropriataiyanlOTCiwanI 


(a)  Proprietary  and  privileged 
infcHination  seized  or  maintained  under 
Title  in  of  the  Act  concerning  a  person 
or  vessel  engaged  in  commercial 
recovery  will  not  be  made  available  for 
general  or  public  use  or  inspection. 

(b)  Although  presentation  of  evidence 
in  a  proceeding  under  this  sulqiart  is  not 
deemed  general  or  public  use  of 
informaticm,  the  Administrator  will, 
consistent  with  due  process,  move  to 
have  records  sealed,  under  15  CFR  Part 
904  Subpart  C  or  other  applicable 
provisions  of  law,  in  any  administrative 
or  Judicial  proceeding  where  the  use  of 
proprietary  or  privileged  information  is 
required  to  serve  the  purpose  of  the  Act 


19711007   Advance  nolteaolcMi  I 

(a)  Actions  against  alleged  violators. 
(1)  No  dvil  action  may  be  filed  in  a 
United  States  District  Court  under 
Section  117  of  the  Act  against  any 
person  for  alleged  violation  of  the  Act 
or  any  regulation,  or  license  or  permit 
term,  condition,  or  restriction  issued 
under  the  Act  until  60  days  after  the 
Administrator  and  any  alleged  violator 
receive  written  and  dated  notice  of 
alleged  violation. 

(2)  The  notice  shall  contain: 

(i)  A  concise  statement  of  the  facts 
believed  to  show  a  violation; 

(ii)  A  specific  reference  to  the 
provisions  of  the  Act  regulation  or 
license  or  permit  allegedly  violated:  and 

(iii)  Any  documentary  or  other 
evidence  of  the  alleged  violation. 

(b)  Action  against  the  Administrator 
(1)  No  dvil  action  may  be  filed  in  a 
United  States  District  Court  under 
Section  117  of  the  Act  against  the 
Administrator  for  an  alleged  failure  to 
perform  any  act  or  duty  under  the  Act 
which  is  not  discretionary  until  60  days 
after  receipt  by  the  Administrator  of  a 
written  and  dated  notice  of  intent  to  file 
the  action. 

(2J  The  notice  shall  contain: 


(i)  A  spedfic  reference  to  the 
provisions  of  the  Act,  regulation  or 
permit  believed  to  require  the 
Administrator  to  perform  a 
nondiscretionary  ad  or  duty; 

(ii)  A  precise  description  of  the 
nondiscretionary  act  or  duty  believed  to 
be  required  by  such  provision; 

(iii)  A  concise  statement  of  the  facts 
believed  to  show  a  failure  to  perform  the 
ad  or  duty;  and 

(iv)  Any  documentary  or  other 
evidence  of  the  alleged  failure  to 
perform  the  ad  or  duty. 

PART  STO-OEEF  SEABED  MNINQ 
REGULATIONS  FOR  EXPLORATION 
LICENSES 

The  authority  dtation  for  15  CFR  Part 
070  continues  to  read  as  follows: 

Aothofitr  30  U.S.C  1401  er  M9. 

1.  In  the  table  of  contents  for  15  CFR 
Part  970.  die  entry  for  Subpart  I  is 
revised  and  Subparts  J  and  K  are 
removed  and  reserved  to  read  as 
follows: 


Sec 

970A10    Other  applicable  regulations 

Subparts  J  and  K— (Raaorvod] 


1970.200    [Amandad] 

2.  In  1 970.200,  paragraph  (f)  is  revised 
to  read  as  follows: 


(f)  Request  for  confidential  treatment 
of  information.  If  an  applicant  wishes  to 
have  any  information  in  his  appbcatioo 
treated  as  confidential  he  must  so 
indicate  pursuant  to  15  CFR  971.802. 

3.  In  S  970.212,  paragraphs  (a)  and 
(b)(2)  are  revised  to  read  as  follows: 

S970.212    PuMe  noliea,  hMrfng  «id 


(a)  Notice  and  comments.  The 
Adminisi'   tor  will  publish  in  the 
FedCTsJ  Rev'ster,  for  each  appUcaUon  for 
an  explorati'  n  license,  notice  that  such 
application  1  .s  been  received  Subjed 
to  15  CFR  ^   .802,  interested  persons 
will  be  pen*  utted  to  examine  the 
materials  '  <ilevant  to  such  applicatioa 
Interested  persons  %vill  have  at  least  60 
days  after  publication  of  such  notice  to 
submit  written  conunents  to  the 
Administrator. 

(b)  •  •  • 

(2)  U  the  Administrator  determines 
there  exists  one  or  more  spedfic  and 
material  factual  issues  which  require 
resolution  by  formal  processes,  at  least 
one  formal  hearing  will  be  held  in  the 
District  of  Columbia  metropolitan  area 
in  accordance  with  the  provisions  of 
Subpart  I  of  15  CFR  Part  971.  The  record 
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developed  in  any  such  formal  hearing 

will  be  part  of  the  baaia  of  the 

Administrator'*  decisions  on  an 

application. 

•        *        •        *        • 

4.  In  I  97a302.  paragraph  (j)  is 
amended  bjr  revising  paragraph  QH^HQ 
introductory  text  and  paragraph 
(J)(l)(iMA)  to  read  at  fbOowK 

§•70.302 


(j)  Unresolved  domestic  conflict  (1) 
Proixdure.  (i)  In  the  case  of  an  original 
domestic  ooaAict  or  a  n«w  domeatic 
conflict  dia  afipUcanti  will  ba  allowed 
until  April  15, 1963.  to  resolve  the 
conflict  or  agree  in  writing  to  submit  the 
conflict  to  a  specified  binding  conflict 
resolution  procednre.  If.  by  April  15. 
1983.  all  applicants  involved  in  an 
original  or  new  domestic  conflict  have 
not  resolved  that  conflict  or  apeed  in 
writing  to  submit  the  conflict  to  a 
specified  binding  conflict  resolution 
procedure,  the  conflict  will  be  resolved 
in  a  formal  hearing  held  in  accordance 
with  Subpart  I  of  15  CFR  Part  971. 
except  that 

(A)  The  General  Counsel  of  NOAA 
will  not  as  a  matter  of  right  be  a  party 
to  the  hearing;  however,  the  General 
Counsel  may  be  admitted  to  the  hearing 
by  the  administrative  law  judge  as  a 
party  or  as  an  interested  person 
pursuant  to  15  CFR  9n  JOl  (f)(2)  or  (f)(3); 
and 


|«70l407 

In  1 970.407.  paragraph  (d)  is  revised 
to  read  as  fotlows: 

•  •        •        •        • 

(d)  If  a  timely  reqaest  for 
administrative  review  of  the  proposed 
denial  is  made  by  the  applicant  under 
paragraph  (c)(1)  of  this  section,  the 
Administrator  will  promptly  begin  a 
formal  hearing  in  accordance  with 
Subpart  I  of  15  CFR  Part  071.  If  die 
proposed  denial  is  the  result  of  a 
correctable  deficiency,  the 
administrative  review  will  proceed 
concurrently  with  any  attempts  to 
correct  the  deficiency,  unless  the  parties 
agree  otherwise  or  the  administrative 
law  judge  orders  differendy. 

*  •        *        •        • 

6.  In  f  970.501.  paragraphs  (a)  and 
(b)(2)  are  revised  to  read  as  follows: 

ItTOJOl 

sndo«1 

(a)  Notice  and  comment  The 
Administrator  wiU  publish  fan  the 
Fadanl  Ragblar  notice  of  ead)  proposal 
to  issue  or  transfer,  and  of  terms  and 
conditians  for.  and  restiictloas  on.  an 
exploration  Ucense.  Subject  to  15  CFR 
971.802,  interested  persons  «vill  be 


permitted  to  examine  the  materials 
relevant  to  such  proposals.  Interested 
persons  will  have  at  least  00  days  after 
publication  of  socfa  notice  to  submit 
written  comments  to  the  Administrator. 

(b)*'« 

(2)  If  the  Administrator  determines 
there  exists  one  or  more  specific  and 
material  factual  issues  which  require 
resolution  by  fonnal  processes,  at  least 
one  formal  hearing  will  be  held  m  the 
District  of  Columbia  metropolitan  area 
in  accordance  with  the  provisions  of 
Subpart  I  of  15  CFR  Part  971.  The  record 
developed  in  any  soch  formal  hearing 
will  be  part  of  the  basis  for  the 
Administra  tor's  decisions  on  issnance  or 
transfer  of.  and  of  terms,  conditions  and 
restrictions  for  the  license. 


|97tL8it   fAmsndsdl 

7.  In  1 97O.50S.  paragraph  (d)  is 
revised  to  read  as  fbllows: 
•        •        •        •        • 

(d)  If  a  timely  request  for 
administrative  review  of  the  proposed 
denial  is  made  by  the  applicant  under 
paragraph  (c)(1)  of  this  section,  the 
Administrator  will  promptly  begin  a 
formal  heaiing  in  accordance  with 
Subpart  I  of  15  CFR  Part  971.  If  the 
proposed  denial  is  the  result  of  a 
correctable  deficiency,  the 
administrative  review  will  proceed 
concurrently  with  any  attempt  to  correct 
the  deficiency,  unless  the  parties  agree 
otherwise  or  the  administrative  law 
fudge  orders  differently. 


}  970.510    [Amandsd] 

8.  In  i  OTtlSlO.  paragraph  (d)  is 
revised  to  read  as  follows: 

•        •        •        •        *  , 

(d)  If,  after  the  Administrator  takes 
final  action  on  an  objection,  the  licensee 
demonstrates  that  a  dispute  remains  on 
a  material  issue  of  fact  the 
Administrator  will  provide  for  a  formal 

hearing  which  will  proceed  in     

accordance  with  Subpart  lot  IS  CFR 
Part  971. 

9.  In  i  970.511.  paragraphs  (a)(1),  (b), 
(e)  and  (iK2)  are  revised  to  rrad  as 
follows: 


(•70.511 


Of  revocation  or 


(a)  The  Administrator  may: 
(1)  In  addition  to.  or  in  lieu  of,  the 
imposition  of  any  civil  penalty  under 
Subpart  J  of  15  CFR  Part  971.  or  in 
addition  to  the  imposition  of  any  fine 
under  Subpart  I,  suspend  or  revoke  any 
license  issued  under  this  part  or 
suspend  or  modify  any  particular 
activities  under  such  a  Hcense,  if  the 
licensee  substantially  fails  to  comply 
writh  any  provision  of  the  Act  this  part 


or  any  term,  condition  or  restriction  of 
the  license:  and 

*  •       •       «       • 

(b)  Any  actioa  taken  by  the 
Adaiinistrator  in  accordance  with 
paragraph  (a)(1)  will  proceed  pursuant 
to  the  procedures  fai  15  CFR  971.1003. 
Any  action  taken  in  accordance  with 
paragraph  (aH2)  wiO  proceed  pnrsoant 
to  paragraphs  (c)  throu^  (i)  of  this 
section,  other  than  paragraph  (h)(2). 

(e)  If  a  timely  request  for 
administrative  review  of  the  proposed 
action  is  made  by  the  licensee  under      i 
paragraph  (d)(1)  of  this  section,  the         ' 
Administrator  will  promptly  begin  a 
formal  hearing  in  accordance  with 
Subpart  I  of  15  CFR  Part  971.  If  die 
proposed  action  is  the  result  of  a 
correctable  deficiency,  the 
administrative  review  will  proceed 
concurrently  with  any  attenqit  to  correct 
the  deficiency,  onlees  the  parties  a^ee 
otherwise  or  the  administrative  law 
judge  orders  differently.  i 

(2)  The  Administrator  determines  that 
immediate  suspension  of  such  a  license, 
or  immediate  suspension  or  modification 
of  particular  activities  under  a  license,  is 
necessary  to  prevent  a  significant 
adverse  effect  on  the  environment  or  to 
preserve  the  safety  of  life  or  property  at 
sea,  and  die  Administrator  issues  an 
emergency  otda  in  accordance  with 

{  971.1003(dK4). 

•  •        •        •        • 

10.  In  Subpart  I.  i  970.900  is  revised 
and  SS  970.901  through  970^06  are 
removed,  to  read  as  follows: 


{•TtMO    Other  sppNeaMs  regulations. 

The  regulations  in  Subparts  H.  I  and  ) 
of  15  CFR  Part  971  are  consolidated 
regulations  and  are  applicable  both  to 
licenses  nnder  this  part  and  to  permits 
under  15  CFR  Part  971.  The  regiilations 
in  Subparts  hi,  i  and  )  of  Part  971  govern 
reconki  to  be  maintained  and 
information  to  be  submitted  by  licensees 
and  permittees,  public  disclosure  of 
documents  received  by  NOAA. 
relinquishment  and  surrender  of  licenses 
and  permits,  amendment  of  regulations, 
competition  of  time,  uniform  hearing 
procedures,  and  enforcement  under  the 
Act 

Subpsfts  J  and  K"~{Hainovad  and 
Raaarvvd] 

11.  Subparts  |  and  K  (||  970.1000- 
970.1107)  are  removed  and  reserved. 

[FR  Doc  8»-162  Filed  1— &-89;  8:45  am) 
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DEPARTMCNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistnrtlon 

21  CFR  Parts  86«.  86«.  870,  trz,  874, 
87«,878,880,882,884,888,888,and 

890 

(Docket  NaMM-0244] 

Mwacai  uevNes,  muni  to  miiaw 
Proceedbiga  To  Fsfah8ah  tho  Effocttvo 
Dates  of  ttie  Re^uirsmsnt  for 
Premarlcst  Approval  for  31  ClMS  IN 


aocnCy:  Food  and  Drug  Administration. 
action:  Advance  notice  of  proposed 

rulemaking. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
intent  to  initiate  proceedings  to 
establish  the  effective  dates  of  the 
requirement  for  premarket  approval  for 
31  class  01  preamendments  devices.  The 
devices  subject  to  this  notice  were 
distributed  commercially  before  May  28, 
1976,  or  are  devices  that  FDA  has 
determined  to  be  substantially 
equivalent  to  such  devices.  This  notice 
of  intent  identifies  the  31  class  in 
preamendments  devices  to  which  FDA 
has  assigned  a  high  priority  for  the 
apphcation  of  premarket  approval 
requirements.  FDA  is  taking  this  action 
under  the  Medical  Device  Amendments 
of  1976. 

DATE  Comments  may  be  submitted  at 
any  time.  FDA  will  consider  any 
comments  received  during  its 
implementation  of  the  premarket 
approval  requirements  with  respect  to 
class  ID  preamendments  devices. 
AOONtSS:  Written  comments  to  the 
Dockets  Management  ftvnch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Une,  Rockville,  MD 
20857. 


TON  nMTHOI  IWFOWMATIOSl  CONTACT: 
Charles  H.  Kyper.  Center  for  Devices 
and  Radiological  Health  (HFK-402). 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring.  MD  20810, 
301-427-7445. 

SUPPlCltCNTANV  siTOiwaATiow:  On  May 
2a  1976.  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L  94-295)  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  301  et  seq.)  became  law.  Section 
513  of  the  act  (21  U.S.C.  3e0c)  requires 
the  ciassirication  of  medical  devices  into 
one  of  three  classes  of  devices 
depending  upon  the  level  of  regulatory 
control  needed  to  provide  reasonable 
assurance  of  the  device's  safety  and 
effectiveness.  A  class  1  device  is  a 


device  for  which  the  general  controls 
authorized  by  or  under  various  sections 
of  the  act  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  A  class  n 
device  is  a  device  for  which  general 
controls  by  themselves  are  insufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  for  which  there  is  sufficient 
information  to  establish  a  performance 
standard  to  provide  such  assurance.  A 
class  in  device  is  a  device  that  cannot 
be  classified  into  class  I  or  class  n  and 
that  is  purported  or  represented  to  be  for 
a  use  in  supporting  or  sustaining  human 
life  or  for  a  use  which  is  of  substantial 
importance  in  preventing  impairment  of 
human  health  or  that  presents  a 
potential  unreasonable  risk  of  illness  or 
injury.  For  a  device  in  class  in, 
premarket  approval  is  required  in 
accordance  with  section  515  of  the  act 
(21  U.S.C  aeOe)  and  21  CFR  Part  814  to 
provide  reasonable  assurance  of  die 
safety  and  effectiveness  of  the  device. 

This  notice  refers  to  both  devices  that 
were  marketed  before  May  28, 1978,  and 
devices  that  were  not  mariieted  before 
then,  but  that  are  substantially 
equivalent  to  devices  marketed  before 
then,  as  preamendments  devices.  A 
preamendments  device  that  has  been 
classified  faito  class  UI  requires 
premarket  approval  only  after  FDA 
requires  such  approval  under  a  final 
regulation  promulgated  under  section 
515(b)  of  the  act  Under  procedures  in 
section  513  of  the  act  (21  U.S.C  aeOc), 
FDA  has  classified  about  1350 
preamendments  devices  into  class  L 
class  n,  or  class  m.  These 
classifications  are  codified  in  21  CFR 
Parts  862  through  892.  FDA's 
classifications  of  preamendments 
devices  are  based  on  recommendations 
of  advisory  committees  (panels)  (see  21 
CFR  Part  14).  A  listing  of  the  device 
panels  is  In  21  CFR  14.10a 

Of  these  1,550  codified  classifications, 
FDA  placed  135  devices  into  class  IIL  In 
each  of  the  codified  regulations  for 
devices  classified  into  class  III,  FDA:  (1) 
Declares  the  effective  date  of  the 
requirement  for  premarket  approval  of 
the  device,  if  any,  and  (2)  provides  a 
cross-reference  to  a  regulation  in 
Subpart  A  of  that  part  that  provides  a 
summary  description  of  FDA's 
procediues  for  establishing  the  effective 
date  of  the  requirement  for  premarket 
approval  for  a  device.  For  convenience 
of  readers  of  this  notice,  FDA  is 
providing  the  procedures  codified  at  21 
CFR  888.3  as  an  example. 


§  888.3    Effective  dates  of  requirement  for 
premarket  approval. 

A  device  included  in  this  part  that  ii 
classified  into  class  III  (premarket  approval) 
•hall  not  be  commercially  distributed  after 
the  date  shown  in  the  regulation  classifying 
the  device  unless  the  manufactiuer  has  an 
approval  under  section  515  of  the  act  (unless 
an  exemption  has  been  granted  under  section 
620(gK2)  of  the  act).  An  approval  under 
section  81S  of  the  act  consists  of  FDA's 
issuance  of  an  order  approving  an  application 
forpreroarket  approvaJ  (PMA)  for  the  device 
or  declaring  completed  a  product 
development  protocol  (FOP)  for  the  device. 

(a)  Bisfofe  n)A  requires  that  a  device 
coramerdaUy  distributed  l>efore  the 
enactment  date  of  the  amendments,  or  a 
device  that  has  been  found  substantially 
equivalent  to  such  a  device,  has  an  approval 
under  section  515  of  the  act  FDA  must 
promulgate  a  regulation  under  section  515(b) 
of  the  act  requiring  such  approval,  except  as 
pfovided  in  paragraphs  (b)  and  (c)  of  this 
sacdoa.  Such  a  regulation  ander  section 
n5(b)  of  the  act  shall  not  be  effective  during 
the  grace  period  aading  oo  the  90th  day  after 
its  promu^tlon  or  on  the  last  day  of  the  30th 
full  calendar  month  after  the  regulation  that 
classifies  the  device  into  dass  QI  is  effective, 
whkhever  is  later.  See  section  601(f)(2)(B)  of 
the  act  Accordingly,  unless  an  effective  date 
of  the  requirement  for  premarket  approval  is 
shown  in  the  regulation  for  a  device 
classified  into  dass  ID  in  this  part  tlie  device 
may  be  commercially  distributed  trithout 
FDA's  Issuance  of  an  order  approving  a  PMA 
or  declaring  completed  a  POP  for  the  device. 
ff  FDA  promulgates  a  regulation  under 
section  B15(b)  of  the  act  requiring  premarket 
approval  for  a  device,  section  SOl(fMlMA)  of 
the  act  applies  to  the  device. 

(b)  Any  new,  not  substantially  equivalent 
device  introduced  into  commercial 
distribution  on  or  after  May  28, 1976, 
induding  a  device  formerly  marketed  that 
has  been  substantially  altered,  is  dassified 
by  statute  (section  513(f)  of  the  act)  into  class 
ID  without  any  grace  period  and  FDA  must 
have  issued  an  order  approving  a  PMA  or 
dedaring  completed  a  PDP  for  the  device 
before  the  device  is  commercially  distributed 
unless  it  is  redassified.  If  FDA  knows  that  a 
device  being  commerdaily  distributed  may 
be  a  "new"  device  as  defiued  in  this  section 
because  of  any  new  intended  use  or  other 
reasons,  FDA  may  codify  the  statutory 
classification  of  the  device  into  class  Ul  for 
such  new  use.  Accordingly,  the  regulation  for 
such  a  class  ID  device  states  that  as  of  the 
enactment  date  of  the  amendments.  May  28, 
1976,  the  device  must  have  an  approval  under 
section  515  of  the  ad  before  commerdal 
distribution. 

(c)  A  device  identified  in  a  regulation  in 
this  part  that  is  dassified  into  dass  III  and 
tliat  is  subject  to  the  transitional  provisions 
of  section  520(1)  of  the  act  is  automatically 
dassified  by  statute  into  dass  in  and  must 
have  an  approval  under  section  515  of  the  act 
before  being  commercially  distributed. 
Accordingly,  the  regulation  for  such  a  dass 
in  transitional  device  states  that  as  of  the 
enactment  dale  of  the  amendments,  May  28, 
197S,  the  device  must  have  an  approval  under 
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section  515  of  the  act  before  commerdal 
distribution. 

As  noted  in  paragraph  (c)  of  {888.3 
above,  a  preamendments  device  subject 
to  the  transitional  provisions  of  section 
520(1)  of  the  act  (21  U.S.C  360i(l))  U 
classified  into  class  in  without  any 
grace  period  by  action  of  the  statute, 
and  it  is  uimecessary  for  FDA  to 
promulgate  a  rule  under  section  515(b) 
of  the  act  for  preamendments  class  in 
transitional  devices. 

Priorities  for  Raquiiiiig  Premaiket 
Approval  of  Class  m  Devices 

FDA  has  classified  135 
preamendments  devices  into  class  UI 
under  section  513(d)  of  the  act  (21  U.S.C 
360c(d)).  The  issuance  of  regulations 
imder  section  515(b)  of  the  act  for  all  of 
these  devices  will  take  many  years, 
given  the  existing  agency  resources 
available  for  this  activity.  Recognizing 
that  FDA  could  not  issue  regulations 
under  section  515(b)  of  the  act  for  all 
preamendments  class  in  devices 
simultaneously,  Congress,  in  section 
513(d)(3]  of  the  act  expressly  authorized 
FDA  to  establish  priorities  which,  in  its 
discretion,  are  to  be  used  in  applying 
section  515  of  the  act  to  such  devices. 
Furthermore,  in  section  513(c)(2)(A)  of 
the  act  Congress  directed  that  where  a 
panel  has  recommended  classification  of 
a  device  into  class  III.  the  panel  shall  to 
the  extent  practicable,  recommend  the 
assignment  of  a  priority  for  applying  the 
requirements  of  section  515  of  the  act  to 
the  device.  The  panels  recommended 
that  a  high  (iriority  be  assigned  to  63  of 
the  135  devices  classified  into  class  UL 

In  exercising  its  statutory  authority  to 
establish  priorities  for  the  issuance  of 
regulations  under  section  515(b),  FDA 
takes  into  accotmt  the  following  factors: 

1.  The  recommendations  on  priority  of 
the  agency's  advisory  panels. 

2.  The  present  and  projected  use  of 
the  device. 

3.  The  significance  of  the  device  to  the 
public  health. 

4.  The  demonstrated,  potential,  or 
foreseeable  risks  of  illness  or  injury 
associated  with  use  of  the  device. 

5.  The  seriousness  of  questions 
concerning  the  effectiveness  of  the 
device. 

6.  The  extent  to  which  vaUd  scientific 
evidence  developed  since  classification 
of  the  device  and  submitted  to  or 
otherwise  brought  to  the  agency's 
attention  tends  to  support  or  undermine 
the  basis  for  the  classification. 

7.  The  existence  of  a  petition  for 
reclassification  of  the  device  provided 
the  agency  tentatively  concludes  that 
the  device  should  be  reclassified. 

In  the  Federal  Register  of  September 
6, 1983  (46  FR  40272),  FDA  issued  a 


notice  of  intent  to  require  premarket 
approval  for  13  preamendments  class  UI 
devices.  FDA  has  pubhshed  final  rules 
requiring  premarket  approval  of  7  of 
these  devices  and  published  a  proposed 
rule  for  1  more  device.  Iliree  of  these 
devices  are  the  subject  of 
reclassification  petitions  and  FDA  is 
considering  reclassifying  these  devices. 
FDA  has  not  yet  taken  any  action  on  2 
of  the  13  devices,  the  pacemaker 
programmer  and  the  implantable 
pacemaker  pulse  generator,  because  it 
does  not  have  the  resotirces  necessary 
to  review  PMA's  for  these  devices.  FDA. 
however,  has  taken  other  steps  to  assiue 
the  safety  and  effectiveness  of 
pacemakers  such  as  issuance  of  the 
pacemaker  registry  regulation  (52  FR 
27756;  July  23. 1987). 

Final  classification  regulations  for 
preamendments  class  Ifi  devices  in  16 
medical  specialties  have  been  issued. 
Using  the  factors  set  out  above,  FDA  has 
reviewed  the  class  ffl  preamendments 
devices  in  eadi  of  the  16  specialties  to 
determine  which  of  those  devices 
warrant  immediate  consideration  for 
development  of  proposed  regulations 
imder  section  515(b)  of  the  act  to  require 
premarket  approval.  The  devices  that 
FDA  has  determined  to  have  a  high 
priority  for  regulations  under  section 
515(b)  of  the  act  are  listed  below  imder 
the  medical  specialty  in  which  they  are 
classified. 

Section  or  FR  dl>      OasgiScstion  nama  ot  de»tea 

Part  880    Immunology  and  Mtoobtotogy  DaMicaa 

1.  {866.3305 Herpes  simptex  vvus  aerotogi- 

cal  reagents. 
2-1866.3510 Rut>eta    vin»    serological    re- 
agents. 

Part  86S-Anesthesiology  Oevicea 

a  1 868.5400... Bectroanesttiesis  apparatus. 

4. 1868.561 0...„ Membrww  lung  for  long4sfm 

pulmonary  suppoa 
Part  870— Cantovascular  Devices 

5.1870.3450 Vascular    graft    proathasis    of 

less  than  8  mAmelBrs  (Sam. 
•ler. 

a  I870U3S35 kitra-aortic  tMlloon  wid  oonttol 

system. 
Part  872— Dental  Devices 

7.(872.3640 EnOosseous  implant 

a  {872.6730 Endodontic  dry  fwat  stsr*zer. 

Part  874— Ear.  Nose,  and  TTvoat  Devices 

9.  {874.3850 Endofymphatic  shunt  tutw  wilti 

valve. 
Part  876— Gastroenterology-Urology  Devices 

10.  {876.3750.- Testicular  prosthesis. 

11.(87644«) EtectrohydraiAclrthotnpter. 

Part  878— General  and  Plastic  Surgery  Devices 

1^{  878.3530.. Silicone  inflat^ile  breast  proe- 

_  thesis. 

13.  {878.3540 Silicone  get-filled  breast  pros- 
thesis. 

Part  880— General  Hospital  and  Personal  Use 
Devices 


Section  or  FW  cite      CaassHication  name  of  device 

14.  {880.5780 Chemical  cold  pack  tna^^tHm 

kit 

Part  882-NeuretogKal  Devices 

15.  {882.5800 Cranal  steOoSienyy  stmuls- 

lor. 

Part  884— Otwtatrical  and  GynecologKal  OevKes 

16.  {884.1185 Endoraemal  washer 

17.  {884.4100 Endoscopic  etectrocautaiy  m^ 


18.  {884.5d40 r^Bwered  vagnal  nusde  stonu- 

tatar  tor  ttiarapeutc  uca 
Part  886— OpMhrimic  Devices 

19.  {886.3400 Kentaftoiftmm. 

20.  {886  3920 Eye  v^ve  n^tec 

Part  888-Orthopedk:  Devices 

21.  {888.3480 Knee  ionl  femorolta^  mai^fc 

corislfsxed  cemented  proVv 


22.{88S.3540- 

23.  {888.3550.. 

24.  {8883S7D- 
2&(888.3S80_ 


Knee  ionl  pateaotomoral  poty- 
mer/meM  asmi-consiraned 
cemented 

Knee   }pM 
pdymer/maM/metel 


Knee  ioini  femoral  (hemi-knee| 
ffietaffc    uncomonsod    proe- 


Knee  ioinl  pataSw  (hensluwet 
meliflc  fsstftaceig  urice- 
rvwrasd  pvuattisaa  w^ien  in- 
tended lor 
freabnem  of 
and  poeltratfnaiic  paseSar  ar- 


Sfwuldor  foint  mofsl'metef  or 
matel/polymar      umaaasied 


Shotidsr  Ioinl   metet/pofymer, 
non-oonstrainad 


Shouklar  joinl  metal/polymer. 


Shouldar  join  glenoid   (hem- 
shouUsr),  meteiic  CMiieiasd 


28.  {888^640.. 
27.  {888J660.. 
28.{888J6e0- 

29.  {888J)680.. 


Part  890-Physical  Medkang  Devices 

30.  {890.3610 RigKl  pneumalic   structtae  or- 

Ihoen. 

31.  {890.3890 Steir-dinAng  oheolchair. 

As  soon  as  practicable,  FDA  intends 
to  publish  proposed  and  final 
regulations  tmder  section  515(b)  of  the 
act  for  each  of  these  31  devices.  FDA 
has  examined  the  economic  impact  of 
these  regulations.  The  analysis  has  been 
placed  on  file  in  the  Dockets 
Management  Branch  (address  above) 
under  the  docket  niunber  foimd  in 
brackets  in  the  heading  of  this  doctmieni 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Ramifications  for  Manufacturers  and 
Importers 

The  act  does  not  include  a  provision 
for  an  extension  of  the  90-day  period 
after  promulgation  of  a  final  regulation 
tmder  secton  515(d]  within  which  a  PMA 
or  a  notice  of  completion  of  a  PDP  is 
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required  to  be  Hied.  The  House  report  on 
the  amendments  stated  that  "the  thirty 
month  grace  period  a^orded  after 
classification  of  a  device  into  class  III 
•  •  *  is  sufficient  time  for 
manufacturers  and  importers  to  develop 
the  data  and  conduct  the  investigations 
necessary  to  support  an  application  for 
premarket  approval.**  H.  Rept  No.  94- 
853.  94th  Cong.  2d  Sess.  42  (1976).  Thus, 
"(i)f  manufacturers  and  importers  of 
class  ni  devices  initiate  investigations 
only  upon  promulgation  of  the  regulation 
requiring  premarket  approval  they  risk 
having  inadequate  time  to  submit  an 


approvable  application  of  FDP.  In  such 
cases,  there  devices  would  be  required 
to  be  removed  from  the  market."  Id.  In 
addition,  section  515(d)(l)(B](i)  of  the 
act  provides  that  FDA  may  not  enter 
into  an  agreement  to  extend  the  180-day 
period  in  which  to  take  action  with 
respect  to  a  PMA  submitted  for  a  device 
subject  to  a  final  regulation  under 
section  515(b)  unless  the  agency  finds 
that  "the  continued  availability  of  the 
device  is  necessary  for  the  public 
health." 

Interested  persons  may  submit  written 
comments  regarding  this  notice  to  the 


Document  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  that  office 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated  December  18, 1988. 
Ftank  E.  Young, 

Commissioner  of  Food  and  Dru^ 
[FR  Doc  88-118  Filed  1-8-89;  8:45  am] 
saisM  oooe  itM-tt-M 
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DEPARTMENT  Of  THE  INTERIOR 

Flsli  and  WNdHfe  Service 

SOCFRPartIT 

Endangered  and  Threatened  WNdiife 
and  Ptantai  Anhnal  Notice  of  Review 

AQCNCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  review. 

tUnauWY;  The  Service  issues^a  revised 
notice  identifying  vertebrate  and 
invertebrate  animal  taxa.  native  to  the 
U.S.,  being  considered  for  possible 
addition  to  the  List  of  Endangered  and 
Threatened  Wildlife.  The  Service 
emphasizes  that  this  notice  is  not  a 
proposal  for  such  addition  and  that  the 
involved  taxa  do  not  receive  substantive 
or  procedural  protection  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended,  as  a  result  of  this  action.  The 
Service  does,  however,  encourage 
Federal  agencies  and  other  appropriate 
parties  to  take  these  taxa  into  account  in 
environmental  planning.  Also  identified 
in  this  notice  (in  "category  3")  are 
animal  taxa  that  were  previously  under 
consideration  for  listing,  but  that  are 
currently  presumed  either  to  be  extinct, 
to  not  be  valid  species  or  subspecies,  or 
to  be  more  abundant  and /or  widespread 
than  previously  thought,  and  not  subject 
to  substantial  threats  to  their  continued 
existence. 

dates:  Comnwiits  may  be  submitted 

until  further  notice. 


:  Interested  parties  are 
requested  to  submit  comments  to  the 
appropriate  Regional  Directorfs]  listed 
below  or  to:  Director  (AFWE),  U.S.  Fish 
and  Wildlife  Service.  Washington,  DC 
20240.  Comments  and  materials  relating 
to  this  notice  will  be  available  for  public 
inspection,  by  appointment  in  the 
Regional  Offices  Ksted  below  and  in  the 
Division  of  Endangered  Species  and 
Habitat  Conservation.  1000  North  Glebe 
Road.  Arlington,  Virginia.  Information 
relating  to  particular  taxa  may  be 
obtained  from  the  Endangered  Species 
Coordinatorfs]  in  the  appropriate 
Regional  Offices,  as  listed  below: 

Region  1.  California,  Hawaii,  Idaho, 
Nevada,  Oregon,  Washington,  American 
Sameia.  Commonwealth  of  the  Northern 
Mariana  Islands.  Guam,  and  Trust 
Territory  of  the  PaciHc  Islands. 

Regional  Director  (FWE-SE).  U.S.  Fish 
and  Wildlife  Service.  Lloyd  500  Building, 
Suite  169Z  500  NE.  Multnomah  Street, 
Portland.  Oregon  97232  (503/231-6150  or 
FTS  429-6150). 

Region  2.  Arizona,  New  Mexico. 
Oklahoma,  and  Texas. 


Regional  Director  (FWE/SE).  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103  (506/ 
766-2321  or  FTS  474-2321). 

Region  3.  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri.  Ohio, 
and  Wisconsin. 

Regional  Director  (AE/SE).  U.S.  Fish 
and  Wildlife  Service.  Federal  Building, 
Fort  Snelling.  Twin  Cities,  Minnesota 
55111  (612/725-3276  or  FTS  725-3276). 

Region  4.  Alabama,  Arkansas,  Florida. 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  Virgin  Islands. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  The  Richard  B. 
Russell  Federal  Building,  Suite  1276,  75 
Spring  Street  SW.,  Atlanta.  Georgia 
30303  (404/221-3563  or  FTS  242-3583). 

Region  5.  Connecticut,  Delaware. 
District  of  Columbia,  Maine,  Maryland. 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island.  Vermont,  Virginia,  and  West. 
Virginia. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  Suite  700,  One 
Gateway  Center,  Newton  Comer, 
Massachusetts  02158  (617/965-6100  ext 
316  or  FTS  829-9316). 

Region  &  Colorado,  Kansas,  Montana. 
Nebraska,  North  Dakota,  South  Dakota, 
Utah,  and  Wyoming. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  25466, 

Denver  Federal  Center,  Denver,  

Colorado  80225  (303/236-7398  or  FTS 
776-7398). 

Region  7.  Alaska. 

Regional  Director  (FWE).  U.S.  Fish 
and  Wildhfe  Service,  1011  East  Tudor 
Road,  Anchorage.  Alaska  99503  (907/ 
786-3505  or  FTS  786-3505). 
FOM  PUfrfMCR  MFORMATION  CONTACT: 

Endangered  Species  Coordinatorfs)  in 
the  appropriate  Regional  Office(s).  or 
Mr.  Wilbam  Knapp,  Chief,  Division  of 
Endangered  Species  and  Habitat 
Conservation,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240  (703/ 
235-2771  or  FTS  235-2771). 
SUPPl£IICNTAIIV  INFORMATION: 

Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.^ 

requires  determination  of  whether 
species  of  wildlife  and  plants  are 
endangered  or  threatened  based  on  the 
best  available  scientific  and  commercial 
data.  For  many  years,  the  U.S.  Fish  and 
Wildlife  Service  has  been  gathering  data 
on  taxa  of  animals  (Hshes,  amphibians, 
reptiles,  birds,  mammals,  sponges, 
crustaceans,  arachnids,  innpcts,  snails, 
and  bivalve  moUusks),  native  to  the 
United  States,  that  have  appeared,  at 


least  at  times,  to  merit  consideration  for 
addition  to  the  List  of  Endangered  and 
Threatened  Wildlife.  The  accompanying 
table  identifies  many  of  these  taxa 
(including,  by  definition,  biological 
subspecies  and  certain  populations  of 
vertebrate  animals)  and  assigns  each  to 
one  of  the  three  categories  described 
below.  Unless  it  is  the  subject  of  a 
current  published  proposed  or  fmal  rule 
determining  endangered  or  threatened 
status,  none  of  these  taxa  receives 
substantive  or  procedural  protection 
pursuant  to  the  Act  (those  species  that 
are  the  subject  of  a  proposed  or  final 
rule  are  removed  from  this  list  at  each 
periodic  updating). 

Category  1  in  this  list  comprises  taxa 
for  which  the  Service  currently  has 
substantial  information  on  hand  to' 
support  the  biological  appropriateness 
of  proposing  to  list  as  endangered  or 
threatened.  Proposed  rules  have  not  yet 
been  issued  because  they  have  been 
precluded  at  present  by  other  listing 
activity.  Development  and  publication  of 
proposed  rules  on  these  taxa  are 
anticipated,  however,  and  the  Service 
encourages  Federal  agencies  and  other 
appropriate  parties  to  give  consideration 
to  such  taxa  in  environmental  planning. 

Category  2  comprises  taxa  for  which 
information  now  in  possession  of  the 
Service  indicates  that  proposing  to  list 
as  endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  are  not  currently  available  to 
support  proposed  rules.  The  Service 
emphasizes  that  these  taxa  are  not  being 
proposed  for  listing  by  this  notice,  and 
that  there  are  not  specific  plans  for  such 
proposals  unless  additional  information 
becomes  available.  Further  biological 
research  and  field  study  may  be  needed 
to  ascertain  the  status  of  taxa  in  this 
category,  and  it  is  likely  that  many  will 
be  found  not  to  warrant  listing.  The 
Service  hopes  that  this  notice  will 
encourage  investigation  of  the  status 
and  vulnerability  of  these  taxa,  and 
consideration  of  them  in  the  course  of 
environmental  planning. 

Category  3  comprises  taxa  that  were 
once  being  considered  for  listing  as 
endangered  or  threatened,  but  are  not 
currently  receiving  such  consideration. 
These  taxa  are  included  in  one  of  the 
following  three  subcategories. 

Subcategory  3A  comprises  taxa  for 
which  the  Service  has  persuasive 
evidence  of  extinction.  If  rediscovered, 
however,  such  taxa  might  warrant  high 
priority  for  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife. 

Subcategory  3B  comprises  names  that, 
on  the  basis  of  current  taxonomic 
understanding,  usually  as  represented  in 
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published  revisions  and  monographs,  do 
not  represent  taxa  meeting  the 
Endangered  Species  Act's  legal 
definition  of  species:  it  also  includes 
vertebrate  populations  that  do  not  meet 
this  definition.  Future  investigation 
could  lead  to  reevaluation  of  the  listing 
qualifications  of  such  entities. 

Subcategory  3C  comprises  taxa  that 
are  now  considered  to  be  more 
abundant  and/or  widespread  than 
previously  thought  Should  new 
information  suggest  that  any  such  taxon 
is  experiencing  a  numerical  or 
distributional  decline,  or  is  under  a 
substantial  threat  it  may  be  considered 
for  transfer  to  category  1  or  2. 

Many  of  the  taxa  in  the  accompanying 
table  were  also  covered  by  the  Service's 
previous  reviews:  For  vertebrates  the 
preceding  review  was  published  in  the 
Federal  Register  of  September  IB.  1965 
(50  FR  370S8-37967).  and  for 
invertebrates  the  preceding  review  was 
published  May  22, 1964  (49  FR  21664- 
21675).  Certain  of  the  taxa  covered  by 
the  previous  notices,  however,  have 
already  had  emergency,  proposed,  and/ 
or  final  determinations  of  endangered  or 
threatened  status,  and  therefore  these 
taxa  are  not  included  in  this  notice  of 
review  (for  the  complete  U.S.  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  contact  any  of  the  offices  in 
the  above  "Aooncsscr'  section). 

The  Service  hereby  solicits  data 
concerning  the  taxa  in  the 
accompanying  table.  Especially  sought 
is  information: 

(1)  Indicating  that  a  taxon  would  more 
properly  be  assigned  to  a  category  other 
than  the  one  in  which  it  appeara; 

(2)  Nominating  a  taxon  not  included  in 
die  table: 

(3)  Recommending  critical  habitat  for 
a  taxon.  or  indicating  why  critical 
habitat  may  not  be  prudent  or 
determinable  for  a  taxon: 

(4)  Documenting  threats  to  any 
included  taxon: 

(5)  Pointing  out  taxonomic  changes  for 
any  taxon: 

(6)  Suggesting  new  or  more 
appropriate  names;  or 

(7)  Noting  errors,  such  as  in  the 
indicated  distributions. 


The  Service  intends  to  consider  all 
data  received  in  response  to  this  notice. 
to  make  appropriate  amendments  to  the 
accompanying  table,  and  to  indicate 
intentions  widi  regard  to  future  listing 
actions.  Substantive  changes  in  status 
may  be  announced  by  periodic  notices 
in  the  Federal  Register. 

Vertebrates  are  listed  first  in  the 
accompanying  table,  followed  by 
invertebrates.  Each  of  these  is  arranged 
in  a  general  systematic  order,  from 
fishes  to  mammals  in  the  vertebrates 
and  from  sponges  to  mollusks  in  tha 
invertebrates.  Classes  of  vertebrates 
have  separate  headings,  invertebrates 
headings  reflect  recognizable  or 
convenient  groups  at  the  level  of  Order 
or  above.  For  each  taxon,  the  assigned 
category  appears  on  the  left  followed 
by  the  common  (or  vernacular)  name, 
the  scientific  name,  the  family  name, 
and  the  known  historic  range.  Range  is 
indicated  by  abbreviations  of  State 
names  (also  AS-American  Samoa.  CM- 
Commonwealth  of  the  Northern  Mariana 
blands.  GU-Guam.  PR-Puerto  Rico.  TT- 
Trust  Territory  of  the  Pacific  Islands, 
and  VI- Virgin  Islands)  and  by  die  full 
names  of  foreign  regions  and  Navassa 
Island  (a  U.S.  possession  in  the 
Caribbean),  lie  species  may  no  longer 
occiv  in  some  of  the  areas  shown.  Ilie 
authority  and  date  for  the  scientific 
name  of  mollusks  is  also  given,  because 
of  unusual  instability  in  syctematics  of 
the  group.  Some  animals  have  been 
included  that  have  not  yet  been  formally 
described  in  the  scientific  Uterature. 
Such  entities  are  indicated  by  the 
abbreviation  "sp."  after  the  generic 
name,  or  "ssp."  after  the  generic  and 
specific  names.  In  the  sections  on  birds, 
the  abbreviation  "N"  indicates  the 
nesting  range  of  the  species,  and  the 
abbreviation  "V"  indicates  additional 
areas  in  which  the  species  is  a  regular 
visitor.  In  the  sections  on  insects,  an 
asterisk  on  the  category  number  or  State 
signifies  a  lack  of  reports,  to  the 
Service's  knowledge,  since  1963  for  the 
taxon  or  for  the  State,  respectively. 

A  common  or  provisional  vernacular 
name  in  English,  Spanish,  or  Hawaiian 
is  listed  for  most  species.  Some  are 
vernacular  names  actually  in  common 


use;  some  have  been  standardized  by 
professional  committees  of  specialists. 
In  some  groups  whose  systematics  most 
need  revision  the  vernacular  names  are 
about  as  informative  as  the  current 
scientific  name.  Many  taxa  are  obscure, 
which  almost  guarantees  that  no  name 
has  much  history  of  use.  Group  names 
such  as  snail  amphipod.  or  dragonfly 
have  been  appended  to  common  names 
to  clarify  distinctions  from  other 
invertebrates  or  plants  with  similar  or 
confusing  names;  such  extra  qualifiers 
would  probably  be  dropped  from  any 
name  that  came  into  truly  common 
usage.  Some  changes  or  simplifications 
nvill  be  noted  from  names  used  in 
previous  versions  of  these  tables. 
Continuity  in  the  scientific  name  should 
make  such  changes  evident  The  earlier 
common  name  may  also  be  given  in 
parentheses. 

Autiiar 

This  notice  was  compiled  by  the 
endangered  species  staff  in  the  Regional 
and  Field  Offices  of  the  Service  and  in 
the  Division  of  Endangered  ^>ecies  and 
Habitat  Conservation  in  Washington. 
DC  Dr.  George  Drewry  served  as  editor. 

Autbority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended' 

Pub.  L  93-205,  87  Stat.  884:  Pub.  L  M-3S9, 
90  Stat  911:  Pub.  L  9&-632.  92  SUL  3751:  Pub. 
L  98-156.  93  SUL  122S:  Pub.  L  97-304.  98 
StaL  1411:  Pub.  L  100-478. 102  SUt  2308:  Pub. 
L  100-653, 102  Stat  3825  (18  U.S.C  1531  et 
•eq.j:  Pub.  L  99-625. 100  Stat  3500  (1988). 
unless  otherwise  noted 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Dated:  December  22. 1988. 

Backy  Nortoa  Dunlop, 

Assistant  Secretary  for  FJsh  and  Wildlife  and 
Parks. 
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or. 

auoi. 
a.a. 

OLOR. 

■r. 

IL,at.n. ILDIB  ■riA.t.Hpi 

K.aL(a.aLnLa.a,a.K.w, 

ML 

OLK. 

ttXkOD.wr.or.R. 


H-a.u.B.'m. 

BJDJM. 

■m. 
m. 
n. 
n. 


TX. 
OL 
OL 
■.IX. 


dT*n>lif»  wtmiiflm 


lOaBttmm  trtadi 

Aaoawca  saUindi 
ffftarlwa  acrticejps 


SUteottamt  Ugidm 
BUtBostcm  maae 


CEftsBatcBi  Uitmu 
rUmmtrm  aallidKkrsim 
BCbeoetiMt  pidco^iw 

Rbeogtmm  timmlua 
Rheattam»  Utwttiaci  sp. 
nj>Ba»t<«B  iUkxvntra)  sp. 
CrtesrcBS  (laocvntni  sp. 

ftrruM  .ryaatorasaia 

J%rrzoa  Itmtu^tLa 

Percuu  aa  iiiajjiiri 

A»Tuaa  aaaara 

Pnruu  apmuti 

Percwa  jramiet 

Stzsjst ediai  ntrem  qUaom 

Leotipes  cmmlor 
Cottuf  lagurrmus 
Corns  btunii  ssp. 
Cbffus  I 
<l>rrus 


Percid 


Permdae 
Pitrcidae 
Pemdae 


(ifitnirtaf 
Cwndk! 
comdae 

CWtiAe 
Ot*nd«e 


n. 

■r. 

R,  Waaao. 

OL 

K.sr. 

X 


«.Mun..a.iL.njBr,u,B>w.B.ccK. 

ia.n.wL 
iL.ia,Kr,n.ar.a.ift.fr.iv. 

ia. 

MI.OD.C.ID.aL 

iL.a.ia. 
IX.  HoaoD. 

«;.TX. 
■c.sc. 

M. 

n. 

Vk.W. 

«. 

K. 

n. 
lulu. 

a. 
s. 

iL.a. 

K). 

M..a.u  s. 

xr.K:.iir.ai.ni.i«.n.w. 
tt.m.cM. 
<3i.n.i». 

M.IL.Oi.U.IC. 

n.w.oR.m. 

OL 

n. 

at 
«•. 

^  B. 
D. 


note:     Spacias  la  catefocies  1  aqd.  1  ar*.  cuuiidata*,-   ap»ci«  ik  eW^«9Drr  3 


!^>s«  teier  tor  eapranariOB  of  catagorias) . 
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(jiniun  M)  aam  nm 


suiminc  MS 


nnur 


nsicnc 


1  Ptmi  tralpu 

2  SimitK  Ktttpia 

2      UiaatoM  nlpu 


AMPHIBIANS 


riMm^i  Mil 
Caliionu  ngK 

I  XiifK  Mil 


OottidM 

a.. 

OottidM 

«. 

OottidH 

w.w. 

MffltoMidM 

iL.n..a.iB.x. 

MystiaKidH 

a. 

«rtyM(BMidM 

n.  Haaoo. 

OlKijtiitiulM 

IL.lll.GA.n.IL.n.0.BJ«.M.M).ia  IC 

wt. m.n.x.TK.n.m. 

rUtloABtidM 

iL.n.iii.n.ai.rt.iii.«.w. 

n«tinta«iaH 

a.ir.x. 

n«dKriDKidK 

n«tlBdoM14M 

nttiiD*Mi4M 

natHodcBtidH 


n«tb(riatidM 


nrtMaiKidM 


PMlBddKiaH 


a. 
a. 
OL      • 

a. 

OL 

n. 

IL.  n. 

K. 

n. 
n. 

n. 

■.(■.NO. 

a-auv. 
« 
I*. 
a.ru 

OL 
du 
OL 

ai. 
a.«. 


n*tik)*a»te 


nUKU  Stn^«'t  (ton*  hot 

SMja.  net  trot 

mttUt  0DaM  (Bvidi'f  aam) 


X 
2 

2 
2 


iteOMliat  trof 
fnt 

*■  Mlia*  tapai4  trof 
ncndicrMCuk  (  i>|1ib)  fn* 
CbdUm  aatfi*  ••«c^«)  tra« 
DM^  amituk  I^EilHr)  frnQ 
Ctlilenaa  n<-l«ni*  tnt 
«i«MlUl«y  laoavtrrof 
Randi  taoQ  troQ 
■lUct  Iwwi'il  frog 
Tli'lte— ■  frog 
ttm^ti  t'loBljnd)  l«c(Hrt  IroQ 

REPTILES 

nrtU 


B«tt«ulirtyJ<a 


I  tnoUu  tmafim 
I  wnJju  ofito 
\  tnolMt  temai 

I  otaJo 


%cT<ada4is  ra 


■inhwimu  poad  tirtu  tCalitdinu  populitKii) 
MjiUBailuii  pari  twtle 
>:«m— tuu  pcBd  rwTlr 
■ag  twtU 


daavs 

d^QV  araar«ri  Mraorarj 

a«B|« 

PtetkBdoMdH 

mjir. 

PMkodMldM 

a.NL 

n«ka*Bt]dH 

aL 

natkodoatidv 

M.CR. 

Pl«thad[atidM 

m,«». 

PltttedoMlte 

OLCi. 

rittkodcMidw 

TL 

rtotodw 

IT. 

hotttdM 

IL. 

SUaaMdM 

n.  Haaoo. 

braldM 

fL. 

nnmdM 

n.  Mneo. 

MODdK 

a>.aLW. 

lutaudw 

a. 

McMdw 

a.  HnflD. 

MciildH 

B.aua.«r.or.  HMiaD. 

MoMh 

w. 

MoDdw 

K.  Itaioo. 

%lite 

a..rL.ic.n.sc. 

lylidH 

MI.IL.ID. 

UptodtctylidM 

n. 

UvtodKtylidw 

H. 

UvtodkctylidH 

n. 

l.«tadKtyUdw 

n. 

■■idK 

■r. 

taudM 

OL 

fMlrtM 

n..o. 

IVldM 

a.ic.r. 

laudw 

tun.u.K. 

taudw 

a.  Nbqcd. 

taudw 

m. 

«aidw 

n. 

taudM 

C.W.lff 

taudw 

C.  >*3QC^. 

tarudar 

u.a.ai.  tecco 

ClnJVkidii 

«.M..rL.a.n..n.KY.Ks.L».iD.ie.oK.'ai. 

n. 

»y<bdw 

a. 

»Vilidw 

a.m.  cutoa. 

a>)didw 

at. 

■Vbd» 

CT.DE,a.»«.lf),IC.II».IU.F«.ia,SC.W. 

■ot«:     Spwm  !■  ?tte9or>t«  1  lad  2  ict  caadtdatci'  tpirKt  )■  r*r*anit  »  «f«  ari   i(«r  ini   tot  «xpl«iMnr.D  of  cateflonti). 
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tmna 


nsTotic  I 


2 

X 

2 

K 

X 

X 

2 

K 

2 

K 

B 

JC 

2 

» 

2 

2 

2 

2 

X 

2 

2 

2 

2 

K 

X 

2 

2 

2 

» 

» 

2 

2 

1 

K 

2 

2 

2 

X 

2 

2 

2 

2 

2 

2 

2 

» 

2 

2 

2 

X 

X 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

X 

2 


ClBU'f  ■»  t«tl» 
ftUop-UotAid  Ml  «stl«  I 
Uacfc-tatkid  ■»  ttctl*  I 
Sifaiat  OmOaXM  tm  t«tU 
■p  twtU 

tamvui 


fUnmculau 

I— tiif— 1>  sataiVKis- 


KunttcudM 
KusatanodH 
KimatanidM 
KuDStacaidM 


fi*MilitM>  mnala 


iliiii^C  racicHljti* 
4ctea< 


Kja.ODJB.UUBJB.aLTK. 

a.  I 

OUB. 


ODbtndM 


IL. 
Ck 

K. 

n. 

fL. 

IL. 
B. 
ft. 

aiix. 

Ck.  I 
OL 

n. 

HL 

lL.M.n.W.OtWL 

IL. 

n. 

OL 
Ck. 
IL.B,D.n.(B. 

s. 

01.  cm^ 

ai.nuB. 

a.aLjcjff.K.«mi 

B..IL.aLX. 

a. 

U.'B. 


DrntilUaaUnea 

I.iracl9*tma 
ieoudu  figm 


X 
2 

2 
2 

2 


BIRDS 


Bdta-faoad  iJns 

Tuit  iddtr-fnatad  gaoK 

Met  iBduB  <rttutUa»  *ick 

f\a«aui  4ustUag  duck  (»  U.S.  pifulationi 

Umht  i*itr-cteeked  pintail 

•Mt  iDdUB  ruddy  duck 


t  ntf jpuDctafut 
kxutalu  jooartat 
ianriB  teruicaria 
mtalm  mlltrti  •aJJardi 
Sutnoa  cKaottus  ctautas 


^knbDCMM  artot-i 
OodRrifBi  bic^lcr 
tarn  tM&Mnsi5  bibaaASif 

Ovun  jMiii mil  r  .<4BU'>:'is.^ 


ColiAndM 

IL. 

Ooli*ndM 

m.n. 

CbliaridM 

a. 

OalatndH 

IZ.M.  IkBOO. 

ODlatridM 

ILBL  nnoo 

CaMndM 

B.W. 

CoUAnibe 

Ibi^a  Islad. 

?iC«idK 

IZ.  HBoao. 

Tiflcndae 

a.a..n.n.H>ja.iir.oi.fLa.  e« 

DrtaAe 

»=fl,.TX.  lOQCo.  Wsr  Ihdlw: 

ifc*L.a.UllB. 

Itedskiflauthidac 

iwe.a.cc.rr  w.or.ci.'iT.'ir: 

V=3'.i«    luaco. 

teatdae 

MK:    V^OOR. 

tnatidac 

».WI.  Hest  ndl.:$. 

Inatidac 

IWC.a:    »=^%iac<o. 

Jtaatidae 

PP.va.  Iit4(  Indi«s.  Srutt^n"'-* 

taatidac 

IR  v;.  *r'  2«ll^ 

Rote: 


1S"«*  i»  cat«9M-i«»  I  and  2  are  candidates,-   s^nes.  m  category  J.  aie  not    (se«  text  foi  wtplaBation  of  cate«ota«>. 
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xnmc  I 


msu 


nrroac 


,ca  fwUoi-tnM  tatt 


2 

K 
2 
2 
2 


Nvto  tlOB 


PMn<(<M  tertietm  tcrticttm 


tcdfttf  If  I  In  «a(Ar 
leetmtm^  ttrutm  tmitcr 
BMto  aitj4m  imama 
Itim  pIMyptmrm  trwDmem 
IMao  nfths 


leopitDtev 


todvitnlw 

iodpttntet 
kCKitndM 


tecisitrMM 


Mtt..Jw.n..aL  n.  ike,u.ai,BjBjc, 

K.cK.x.v.'n.u: 

V<leDtnl  tavica. 
MOJU.  Hmoo. 

n. 

MS, Ml. IX,  Naoco. 

n. 
»o>,iD,ejir.iB,«jH.n.ai.(B,s,ii. 

or.M,«r.  Cmmit: 
VNB.a.  Hbdod. 

MK.K,a,a>.  n.  w.ttM.M>jn.m.m. 
■i.Nr,aK.oi,9D.n.or.«.ar. 


lea  kMtnl 


raU 

CiUfania  kUck  ml 
OrHttmeBOt 


UiV-IUMcwtai 
fci»U»-t>a»i<  e»l— 


■i.ruck.u.s. 

Oi.«,CBi*. 

a.<s.is,(»,«.«r.iir.«.H.  omIk. 
a. 

i«,n,  MM  bte. 
»a,oo,BjB.«r,oi.(a.iLor.«: 

MB.  HKioo. 

■..n.u.s.ft,  OMttr  iKiii««. 
tHB.a.«,ar.  ■■teek 

OL  ■■000. 

•o.oo.n.DjBjffjajuHj'.ciucit, 


il«  Utit; 


fn^  < 


X     Ma 

»      SHBl 
X     Him 


iIbUvHIM 


2      HrflalilMli 

K     M«a4 

2 

2       ^btUtoA 

1 

2 


2 
X 

X 


kUdt-talM  vateatdMr 
hKail  Qyntctar 

tauU 


MAEv'a  o'o 

■do  MdM  4atr^y* 


l«.  Ofnl  hdficldaii 
■.OLOK.*.  CMik  totk  taeiae  rte 

to  Jipa. 
IL.  «Mt  MiM.  CHtnli 
It  Omk*U  U«M. 
IT  KvQliw  lalaii). 
flD.OL 

Mjb  n..  iMt  HcUie  ( 
CD.a. 

TT  KwoUat  lalali). 
i»«,a.oo.iD.aL»r,ciUS.».a 


ft.VI. 

hlan.,  iMt  tadOeO 
ten.  Mdoo 

K.(i.oojH.aLn.or.«. 

TT  KanUwUMM. 
K.OOJR.  Miiee. 

■..a.n.mJC<a.nLJc.m«J*. . 


K     OaUM  ■«■ 


MbJfVb 
nnoteUii  wiaam 


TiUoianat 
t's)  qU«(  I 


I  lUttMl't  l|MIU> 


<taOU]tu  crxAif  iMpvaCj 
OncUjfM  CncA«  suhoh 
itiiwg«>i  rufin/gatia  nitirir/ttm 
fiftJo  tmem  nlxtyt 
hmilhU  mttitalu 

AiaopkLlj  torrarU  tmam 
<i»^i  /J  nrfj(«pi  nptmlt 


ikamtaHi 

t  MntiM  .MumU 

itxm  ptiaooti 


O. 

a.  Ihadao. 

Ma  B.,  MM  raofae  OcMk 

TT  ICToliaTilati). 

«. 

TT  KHoba  Tilaii). 

MR.er.IC.B0.2ft.IL.OI.IB.BJK.IB.IB. 

n  .MijDjc  jBJB  jn.Mr,fli.0K.nja. 

w.iJi.»,»r.M. 

«Ni..n..a.u.».x. 
a.OL 
n- 

OL 

TT  (CvQlia  Ula*). 

Ha,a.«r,iTr:  »  wulm 

INB. 

n. 

MX:  MiBlao.  Oatral  < 

ILJL. 

R. 

n. 

OL 
TX. 
K. 

iL.«.n.a.iL.iii,n,u.M)jD.«jc.<a. 

<R.fft.x.i)i.n.m.w. 
n.  laiao. 
a.  . . 

a.  tada». 
MlKioa;  1Ntt.a. 
IX. 

n.. 
It. 


■otc:     Sp^iM  la  ftttforia*  1  aid  2  ^ra  caadidajtaa:  aparlaa.  lji..irat*«ory  3  art  a«t   (••«  tait  for  esv>laeatlae<of  cataqoria*).. 
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JLlBlllfU.  I 


nour 


lunuL 


»       «BU 


iMkloi 


»«|iiti  mladU  mmdlUhs 


Ttiookn*  hladtard 
koo<i<  oriola 
■  kDodad  onola 
a  criolt 
K     Ma  Ua-taoal  fanotfudi 

KAMMALS 


rriMlof  Tilaii  itra» 
tt.  Wdlilrai 
taUa-ai 


/|Ri/«ia  tnoalor 
Jbtana  candiaCw  eaniUitw 
XcMw  caaJiatw  jaaKtxi 
iiefa  yifcam 


eiana  aigrieida 


Loartailal  itav 


*ort-taila«i 
*ait-taila<i 
a  *c(t-taila<  rin> 


Oilai  (at  OkiU,  lorthm  lata< 

(baa) 

ayiaa  fat  Uflta.  Tioia.  Sl#a 


nylag  foi  I>4>i9a  fndt  bat) 
ayiaa  fat  <  «aaa  fmlt  hat> 


OL 
OL 

OL 

a 

CLOL  laiaB. 
S.  mtioa. 

IX, 
IX. 
TT  KaaUa 


B. 
■L 
OL 

IL. 
CL 
OL 
OL 
OL 

a. 

OL 


:jajDjv.ik.«.m.fr.ar. 


IL.]I.DJ*JC.(a.«.« 


IX. 

lU 

K,« 

IL. 

IL. 

IX. 


Itatuyudlda 


KatuyodidM 
l1au|Ddida 


OL 
OL 
OL 
CB,«,TT  WnUa 

icajB. 


oatialt 


nlittninm 


aaU-footad  tat 


Oeealt  Unit  I 


1»otta<  tat 


«aRt  motia  (tati 


4aei«  i«'ift<a  ocaiita 
/Vocu  atf  ^i»  da  la  - 

Itotit  wtliftr  tnns 
I  matlMm 


tmatic  »mt«ra  bov-ored  bat 
MuavK'i  (•aoutteaMtn)  tao-avtd  bat 

CkaMr  «aat«n  uatiff-tat 

TMbiiiiiI'i  aaatiff-kat 

nonda  aatiff-bat 
'  lilB 
fika 
K     Ovahaoa  Baiu  pik* 

Uail  piJa 

■iliotrapt  pJa 

Qoat  r«*k  ptJa 

HHtf(±  lOlB 

Kxptrla  tevifa  ctttut 

Lmc  byt  atnk  rattit 
X     RioQO  outhaail  tibtoit 

JtatliB  lalal  oottaotail  nkbit 

Dana  Itoataia  oottoitail  nbtut 

ia  kglat  oottoKail  nltlt 


F2acuta  Coaaodu  coaaadii 
Pltootm  rrftaaajrii 


janeia  atiitesica 


Ww^tiliaiilM 


K.aUB.  Biaoo. 


«.cr.B.«kiL.auarjBJBjBjDjc4>. 
■r.aLaK.itja,v.«.«r,OT.  caak. 

ICXMB.1X.  laMa. 
■.Jt^lUOL  IL.aUO.UJDJBJC.flK.se. 
«,1X. 

tt,auB. 
tt.a.(s.BjBjaj»AJir.ir.TL 


ocfeotoaAtet 


Surra  Hnali  aowtnt  hare 

•lita-sidid  jadi  rafetat 

Hnitittin  banar  Otxao  tatin  pcpulatiOB) 


Sflnligm  ftluttriM  hebmi 
^triltgm  fltndmtm  tmaitilia 
SrlriUtm  flcntmm  bitdHoa 
Srtviltim  narHwm  ntimhm 
Srlnltgim  trmc:nomlis 


I  altotis  ftilUtti 
ipiodOBtit  ruts  ctlilarmet 


Umantm 


a.D.OK.a.  Caa«L 

■aK.iL.aL  lu  a.n,uunjBjr  A4L 

K.a.TX.«. 
K.ajfl.TX.  Mooa.         -  - 

at.  ■aticD.  Oartrall 
lU 

or. 
or. 

o. 
or. 
w. 

BL 

or. 

Ck. 


■..aLDJBJB,IB.K.H.njB.n.«.«. 

TT.W. 
OL 
BL  HBbn>. 

OL  ^  ■.  .■ 


>ot«:  Spaciaa  la  eattqorita  t  atri  2  art  caodidatea:  apt^iea  la  ctt*««ry  1  art  not  (aat  ttst  for  asplaaatioa  Of  eata«oriaal. 
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somnc  Nvc 


DSTOnCUKZ 


Mat  INUI 
tout  Kqi 
Nmho  lawt  ttitmak 
Otgaltaauua  ColonAo  Oatmak 
n*t  Uu>u< 
Diaa  UUDU  ( 


IM  Kaauui  jaUcw-tellMl  «n0 
Mia't  atikf*  »w<  i«aml 
■Drtbm  MtD  vend  iquml 
Soutkan  Idato  voiad  ^uurtl 
bdardMo*  vowd  aquintl 
iUa'i  U-lji»d  groad  ^uunl 
Nut*  Ruittua  jroxid  iquirT*! 
IfctMm  atOBd  ^UlITtl 

Ma  Knogi«raiai  ivdml 
Injcai  hUek-uiIad  pnint  4of 
I  toB  iquiml 
I's  (ok  ^uiml 

yvit  ^uiml 
SmU  CMaliM  ItalBUUB  ^UITtl 

SalKiartiBD  nyug  iqaiml 
mact  of  Mia  tlyug  wunl 
Boy  Prain*  pocfeot  nhtr 
SolAwdi  aMtan  poekit 


tu  rJt  pbam 

Bimm  ttriMtrutut 


latnom  mduim 


I  tltfirmtru  aotiotrm 
2m  atltcBi 
SpanofbiliM  bnammm  ap- 
SpKaofialm  braamM  ap. 
i^savftLluf  ncftirdKiu  mwJMJ* 

Jui  cridnaluMfui  mjotioalt 


UmU'(  iWitll 
Taoai  ■Mtuu  podHt 
rub  Spruo  podHt  9DVlMr 


2m  ttrtUcmiiM  dilirm 
extern'  iudonaaM  nntumtt 
ftmaiffr  «>iaaBU 
JQura  Ufv  rtirani 
Stara  aqanCacu  cftiriciteiw 

OaoEV*  atrua  ctii/onucu* 
Oami*  atrioa  griai/rtai 

ilmUtn 


•cMrlte 

«r. 

tawida 

*r.  ' 

fcunda 

m. 

fcvnda 

OL 

Sciirida 

D. 

Sdurida 

D. 

Snunda 

D.IW.GR. 

•cioida 

•r. 

•dinda 

K. 

fcunda 

OL 

fcunda 

OL 

fcunda 

ie.iB.n 

fcunda 

fL. 

fcunda 

lU 

fcvnda 

u. 

fciinda 

B.        ' 

fcunda 

a. 

Iiinlli  uMOmti  pocM 
Oar  Ufei 


Kjtol  tiMT  poekit  iMika 


I  ftomtun  podac 
ftalilUM  mchn  poctot 
■ualtpu  Botan  pocat  goptac 
Luvi'  nutiMn  pocat  < 


«ilH»l 
hittlcp*  Ulad  poctet  gophir 
CaoUaU  mttan  pocat  goftm 

Silt  aacft  podM  mtar 
tajatto  ButlHn  pocat  ntm 
Sbtn  «UM  PodM  fctar 
Inar  l«ru«  potato 


a. 
•r. 


futttlitpmns 
tetZpuauf 


n. 
ar. 


««Mr2a  trmnnttriM 
fmrwcottm  mntimm 
puwattm  ttitJmi 
ftaitis  l(atmt2m 


u. 


Pacific  httl*  i 

Omraann  (ruaa  podM  aoaa 

Ympn  Inaoa  pocat  aat 

M^otkl  InzoM  poctot  aoua 

ta  JOiqiiin  podttt  auM 

tiliai  pocat  aua 

UackRaaMu  pocat 

rutdar  dak  kagatc 

Baat  VkUay  Umauu  i 

Dolpiuji  Islad  wl-toitad  kafBoo  nt 

'^-■'*~'  Ulad  Upinrix  rat 

Habit  cayoD  kaowoo  nt 

Ooldua  blad  daal-taothod  kagam  ret 

Ikiyivillf  iMfva'f  kagaoo  rat 

fei9~and  kagaroo  rat 

teta  kaigiTuu  rat 

Nana'i  kagaoo  ral 

Shcrt-noad  kiogvoo  rat 

Pia  Iliad  not  rat 

Saitel  Islad  not  rat 

Sil«a  not  nt 


rlmtim 

r  ait jcEito  tltiaola 
Nn^tOim  iltiocda  iaasitctiruf 
jaq^itka  lltrm  gooftatan 
NmwifkiM  Iriyi— ifi'i*  tnnaitm 
Mnviattuf  rnyiaartriJ  paaiiom 
NnfaOut  a^m  mao^m 
Wanpnfl>»  mplm  mfJm 
Nnim^^m  aviut  ciaerit 
j^iipafHia  laomtui  zoomtu* 
.Nmpaftia  uorarui  paamirbi2m 
Nrymnim  lattmdim  aignmatit 
AoodifEdapi  aapacap6iia  aamtu* 
meroApakft  rngto^btlm  altuaotar 
ni^ntm  ardii  cueraoMf 
ffijiitli  acms  alfradi 
Apa*qv  aicTcf*  ImtBotis 
r  aicTppi  naaaoiuf 


ftjuiWM  aiafor 
iluottim'*  mrnmi  frenatm 
dpodcmys  nitntoidea  IretTaasut 
Orjwav*  ptluitrit  p2miiaetrit 
Orraart  ptlmtnM  aruteii 
:  argeorarua 


flaovida 

a. 

■attravida 

a. 

fctaravida 

a. 

Walai^iilti 

K. 

OL 

latcravida 

a. 

■ttarwxia 

«z. 

htarwida 

IZ. 

■ttataviila 

tt. 

■rtatovvlae 

a. 

latarcwla 

a. 

■ttanwida 

JIZ. 

■ttan^rida 

m. 

av. 

fctaitmnda 

or. 

Mararida 

or. 

■atanarida 

n. 

■Karmrida 

or. 

fctanarxda 

a. 

OL 

■ttarovida 

ocn. 

■etan^ida 

or. 

■atan^ida 

a. 

llrida 

IIm 

Hurida 

IL. 

Bunda 

Rm'    - 

Ho(a:     Spaciaa  it  tata««tt««  1  and  2  ara  candidate*,  apaciaa^  in  category  3  art  not   (tea  taxt  tor  oiplaaatioo  ot  eatt«eiit(). 


:\  -. 


v^^m^"^ 
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(xanaci  MoaamnHMC 


Quncalaia  i«atein  haraat 
Scutbera  aarA  harvcat  aouae 
Stanataury  Islad  harrcat  aouae 
Sata  Cns  haraaat  aoua 
Pioacate  cactua  aoua 
Black  KaBtais  cactua  aoua 
Pallid  oldfield  baadi  aoaa 
Sata  Boa  baach  aoua 
St 


Naooav  4iit*-faotad  ana 
Pago  <dutt-{aatad  aoaa 
Hartha't  Viaywd  akita-footad  i 
Inaataaii  lalaad  oottda  aoaa 
Chaikiick  BaaA  cottoa  aoua 
Palo  OiaT)  aoua 
Florida  aoua 
taa  hiapid  oottoa  nt 
Uaar  tat*  oottaa  rat 
Inada  taiipid  oottaa  rat 
RiaoD  Idapid  oottoa  rat 
Tmpai  hisna  oattoa  tat 
CbLocato  Biar  oottcn  cat 
lot  ^"^"tp  ootta  cat 


SCIBRTFTC  NVC 


teiOttvioBtav*  aagtlotiM  insjoeasts 
AeiCBratotcava  aagaiotu  Iiaieciia 
BtiCilrada>eav>  atgalotu  rant 
tettearicDtaaiv  aapalotu  aatacruar 
Avo^vcua  anaaicui  jmiama 
aatcu*  puUa 
r  pcdiaaotm  iKolarttm 
<  poliaaatm  Imiooafbtlm 
I  paluactia  painaulana 
Mnvacta  aanini/atua  anao^pa 
AERapacui  aaiiiiiilifM  clmmtu 
Nrat/Km  Itaoofm  aaodyca 
Mra^acw  iaanyja  trrtx 
Aaiirnja  iaiccpua  Aarua 
Aat^vna  poaiyfDJMa  totattaat 
Wauyatui  niaajiiuaa  raatrlctut 


Ocndmrn 


XifKdm  hi^nikm  umdiaola 
I  UttanliM 


rvdur 

KISTQIICRMa 

Mnda 

B. 

Haida 

OL 

Mnda 

•C 

Knda 

OL 

Nunda 

a,  ttaaao. 

Nunda 

«. 

Nunda 

&. 

Hvlda 

a. 

Naida 

a. 

Itnda 

'   A. 

Naida 

a.' 

Manda 

■L 

Iknda 

m. 

Haida 

■L 

Haida 

ruo. 

Haida 

IL. 

arite 

S. 

Rrida 

fU 

Mrida 

Ck.IL  Hbooo. 

Haida 

IL. 

Hnda 

Rk 

V 


tain* 

flati^aa  BaaadorciJ 
Oandmm  mgutm 


Mate 


K     Oiaal 


Sa  Inajiin  Miar  anokat 
Ratadqf  nd~kackBd  ala 
riaalwlap  lallaiBal  mil 
bttatiap  rad-feackad  tcto 
Mdta-footai  «Bla 
Oakt'a  nit  aaik  «ala 
Potkola  aaaloa  tola 
Uocft  lalaad  aata  aaU 
■doatDla 
tola 

aula 

aoU 
aala 

firpla  Uaa  aartaaa  acta 
Sa  hUo  Califoraia  <Dla 
lUlar  CallfotBia  «al« 

lalaad  Ibaaad'a  vole 

takaaola 

iDla 
Hnataia  loact-tailal  aola 
>aittaii  cock  vola 
lanfeo  HnaKaia  Haica  aida 
Unriiiaa  pnliit  vol* 
■oad-tailad  aakcat 

B9  bog  Iriiiig 
bog  UBing 
Kaaa  bog  laaaong 
Nortfaecn  bog  Icaaioo 
Nev  NKica  iaping  aoua 
Frtble'a  aeado*  ^Btang  aoua 
Raat  Beya  jiapug  aoua 
Sicm  fcvada  red  f  ok 
Snft  (CK 

Sata  Catalua  lalaad  tea 
Sa  Claanta  Islaad  bm 
Sm  Iboola  Islad  (oa 
Sa  Ri^iel  Islad  foa 
Sata  Cruz  Islad  bx 
SaU  Boa  Islad  fox 
Glacier  (black)  bev 
Florida  black  bea 
Innsiaa  black  bea 
Key  Vaca  raomon 
Key  (test  raccoon 
Eastern  aarten 
Florida  loog-tailed  veaael 
Bferglades  aiok 
Florida  auk 
North  aenca  Holverine 
Califorroa  <«Ivenne 
Chanel  Islands  spotted  skunk 
Eastern  bog-msed  sktaik 
Colorado  hog-noaed  skunk 
Big  Itucket  hog-nosed  skunk 


aur,K. 
iLxr.xL.n.Br.»jcjDjflr,out.i 


OL 
0. 
(■.ML 

Ik. 
OLOL 

IL. 


Oicmtwi 
AooCaa  aoataaa  riMlaru 
ttccota  ca2iA>Bic»  aaapabloaaat* 
ttotita  caii/bnucaa  aUieola 
ttczotaa  (xaaMaaliJ  puffBti 


KUTOtm  4 

ttiiuta  Joagic 
maotm  ctrotenkum  anUammiM 
Ibootm  atKictum  aavaBo 
IbxTOtm  odrofutar  latwicuam 
IkalilKr  allaa 

belaletm 
n2ictm 
SiBipta^f*  aooftri  AaJiatu 
SfBiptcat*  bont2iM  nim^irrtU 
Zafm  Audacnia  iutcu* 
zipm  buixBim  preUei 
Zapia  triootttm  orana 
VUlfea  nUpa  oecttcr 
Riipes  aloK 

UtocroB  2inon2is  catalua 
ChrjvB  iittoralu  cieamta 
atocfoa  littonlis  dicteyi 
Utoq/CD  Ijttanlis  littaralis 
atajai  littanlis  fptanaae 
attxicB  littonlis  sataraaa 
tkma  aKncmm  emaaii 
Urma  mericmus  flondauB 
atna  merianus  lateolus 
PneyoB  lotcr  msficatus 
Kayx  lotor  lacautva 
Hates  taericati  aaericana 
teteU  fnoata  paiuaulae 
Hmtela  nstn  tr'^avlideasis 
nusteU  nson  lutensts 
Oulo  guio  liana 
CUlo  fulo  Intern 
Sptleifle  putorixs  -aftiiila 
Oonefatus  ieumnot'js  raiensja 
COtefutus  mxiltvcre  figgmst 
Oaoepat'js  aeaoleucus  ttloilest^ 


Naida 

■L 

Haida 

B. 

Haida 

■:.i>.n.ip. 

llU  illM 

cor. 

Itelda 

UL1X. 

Haida 

FUOL 

Haida 

K.m. 

Haida 

IC 

Haida 

IS. 

Hnda 

m.m.  Cauda. 

■^.f^A^ 

CM. 

Zapodida 

CD.W. 

Ty«ti.»^ 

a. 

Caida 

OLHT. 

rjf<i.u^ 

CO.KS.I»r.«.«.«.OB, ».«,«. 

Cauda 

(X 

Caaida 

OL 

Caida 

O. 

Cauda 

Ck. 

Caida 

ca. 

Caida 

a. 

tksida 

K. 

(kaada 

FL.a. 

Umda 

U.IB.TX. 

Procyonida 

n.. 

PI.. 

Itstelida 

p».ic.Hi.».«.«r.Qi.PB.*r,«i 

NutteUda 

FL. 

•tustelidae    , 

PL.                                           1 

Nuatelida 

n.. 

Hustelida 

(D.n).».nr,i«).i«r.or.w. 

Hatclida 

a.aB.«. 

Natelida 

a. 

tatelida 

TX.   HOQCO. 

Huttelida 

00. 

?l>staidaa 

w. 

Bote:     Sptcics  in  cateqoriea  I  «o<l  2  are  candidates.-   spc'CKS  in  carcqnry   '  are  not    (se*  text   for  expUnatioa  if  categoriea). 
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nmu 


osnnc 


2      tuil— wi  otf 

bttn  LMid— ir  »awnr 

2      mttklmnem  \im 

JWi*  ^w  cwdMKU 

}       iw-TT 

Mi«  a«<u  oaqpn 

2       «M  pa* 

Mm  toKoior  Iraai 

2      vtaoowu  paa 

Mm  oaeoiar  iAonan 

2       latcB  kid  4at«-t«iM  4nr 

taOBiMf  mVlJUJBM*  >lJt  IIM«I« 

2       Wirtftigil  Wad  <lutr-luM  dnr 

atanJMi  n/yini—i  u^itactu 

2       tuUs  lalad  <*itr^uM  tar 

iMianiiw  mvuMoyi  t«rMiJ» 

2       Batuf  Iilai  i^t»-t«ilid  tar 

dtaaJM*  fuvuuaHi  i«Bi(cru 

m     fcoAta  ontai  akmaii  ptvulafua) 

taff/v  twadw  canteu 

2      CaUftnu  ta^oB  *np 

Out  omatmnM  eulitcnuat 

2       tauanl«  la^on  *ai^ 

90S  atmkmu  crmmetttm 

la  rx  mmiar 

m.<a.a.mjKumMjm.ujm.m.»jn 
«r.ia,ia.w, 

n.  Mneo. 

tt.a.  HBwxk. 
a.iup.ai.».w. 

K. 

a. 

K. 

K. 

Mr. 

a.«.ia.  caiAi. 

OL 


SPONCBS  IPorifara) 


INVEPIQRATES 


I  araluavu 
takJMfaian 

I  lagtMtfiis 

\lmtKml»nta 


^m^XLvimt 


n 

K. 

n- 

IL. 


RYDROIDS  lCmid«ri«) 


PLAIWOtMS  <Turb«llaria) 


iteni 


I  t» ifjUJ  gitaMilTW 

I  ealnri 


2 
i 

i 

m 

2 

M 

2 

2      (PlaKla.  w  otaaa  MMi  maeetfU  tnUem 

BAItTRWOItNS    <Ann«lids.    CLasa  Oliaochaata) 
2      ON«a  «l«t  artkoB  W^mHl  wtm  mnltnm 

•RANCHIOPODS    (Crustacaaas,    Subclaaa  Branchlopoda) 
B    aao  Uk»  kn«  Aril*  Mtmii  aome» 

ISOPOOS    (Crtiatacaans.    Ordar  Xaopoda) 
diftoBCna  laoaoi 


«. 
HD.SL 


CkaadoTM  oaauiur 


■i<te]adi  Caa  laapod 
Ifi  Ccaa  Caa  lacpod 
U*  Ooatr  Caw  i«vad 


Clmi4nrm  oidvac^acu 
Liiiaa  culan 
tynaa  uatauia 


AMPHIPODS    (Cruataceana.    Order  Aaphipoda) 


Oatnl  I 
"*''*"»  caa  ^<npn1 
niiBou  an*  aabipod 
•oatuU'i  itntnd 
■oal'*  ^«iiim 
Oiauatia  achipod 


iUocnagcmK  tutndkri 
iUJocragaiigr  pciiundut 
I  4cscrtn^f  a 
r  tewafieidi 
I  tapanfui 
I  4taLUficuda 


n. 

(a. 

». 


OK. 

HI. 
n. 

Vft. 


n. 

ID. 
OK. 
IL. 

n. 

HI. 

n. 
■a. 


C 


Ik'tt:  Spacit*  in  ritcqorlca  I  aod  2  «rf  rtndidatci:  tp«cie«  la   ri'tgory  )  *i*   not  (*«•  t«xt  for  <xpl«D«tion  ot  categories). 
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anmnr  M)  ocMn  mc 


X 

]C 

2 

JC 

2 

3 

)C 

K 

X 

2 

2 

2 

2 

2 

2 

3 

2 

2 

2 

2 

2 

K 

K 

X 


all  avtupod 


DaroU'i  l^aaairlaBul 
Itpaladna  «aU«r  oai 
Ploridi  caw  ^tn^ 
Wotb-tem 


2 

2 

2 

2 

K 

2 

2 

2 

2 

2 

2 

3 

2 

2 

3 

K 

2 

2 

2 


Tidaater  lotaatitial  apiupod 
Inxatcmi  avhipod 


Barr'i  caw  mftapai 
Bihnatad  caw  -t^T"* 
Boaa't  caw  ■^ftipnd 
ClaMn't  cae  ^*'p~* 
ImanlU  Cow  caw  a«iiipad 
Ooopv'a  eaw  aftopod 
oawr'a  eac  a^hipod 
CiKadt  Cac  avtopod 
Daatad  Sfrug  a^iiipad 
Craatrla  Cac  a^bipad 
W'lai  il  cac  apiupad 
Cacral  Intodqr  caw  a^lapad 
bell't  Cac  T'"r~' 
Ttma't  a^kipad 
aaartfWi  Valley  cww  avtupod 
ftadr't  caw  ■»<iii»d 
Bail's  SuUiola  ackipod 
Baa's  caw  a«hipad 
Pickla  Sferugi  «ntiipni1 
■ilbar  Caw  a«kipad 


X     baa  taiupod 

la«-)agpri  eaw  aitupad 

Rutiaa  Caw  ^piopad 
Ihrtaahf's  caw  a^hlpad 
SouttWBitem  Vuguoa  caw 
ItaaKUB  caw  ^^liini 
Ifcmacn's  ciw  aviupod 
Batl>  Oaaty  caw  ■T<"r"* 
■arta's  caw  a^topod 


(•StjgoBmrttt)  tUe^miemi* 
(MfOCTm^wrx)  nmm 
Styrctemm  «tjfamctet)  inxammu 
Stygatrtmm  «tjgamctm)  taionu 
3tjvu(naM»  r^tnoaarta;  Jam 
Stygotnmm  ('Stygamietm)  tttmxatm 
(<tj9mtctm)  bammu 
(StHUBiLtmt  clmtam 
(^tfgoatctm)  aatntx 
l<tr/0UKtet)  aoarm 
r  diiwn 
(^tnaatcttal  dejtetm 
(•StjtimKtm)  elatm 
C<tjgaart«;  ■iigiiiifm 
('Stjgamctm)  riifiaiia 
I'Stnaoicta)  maliM 
f^Stnaawta;  fltgellatm 

__  l-StyteoBctetl  gndlipm 

«JBnlwaa  ('Stygcaectes)  tiiilaiiiia 
Stytotrcmm  btm 

I  teCarcyxdts 
Mdaa 


Oagomctidw 


("Stygaaectml  Icngipm 


<^rtirlagi  Caw  ■*T'nr~1 
Otaga  eaw  ^phipod 
Ocak  eaw  agbipod 


lei 


l^tyfooectea)  mjBtmm 
(*St]yuuectesJ  aomjEBi 
«tytcaectm)  aada 


cocBdfteatis 


PKk's  ea 
Puzlal's  aplupod 
ViaocBBU  aill  — f^T"* 
Redartad  caw  ^*'^r~' 
■adtU's  caw  aa^npod 
Uifeaa  wll  aviopod 
Spring  caw  a^tnpnd 
Sullaack's  caw  ailiipad 
kMlc  caw  i^kipad 
K     Kitaac  ffTXBdwter  a«tiipod 


Stjvutivmm  t'tfoamoan*)  panas 

Stygctrtmrn  t'StrfCBtctea)  padd 

Stjtctnmm  ("Stnoaectts)  puzjnii 

Stjfotnmm  patethM 

Sty^atnmm  ndtctm 

Stjgutnmui  Ktyjaaectes)  reielli 

Stjfitnmm  mithi 

Tjjidiiaa  «ty{fa>ectes)  sfaattm 

Strvotrtmm  (^^ty^iaectet)  stcUaKb 

Stjfatnmm  (-^poamguByx)  mMihs 

Stjfotrmm  liStygaaKtes)  raout  pptoams 

♦afwii  tafia  kilcaBf 


n.av. 

n. 

iL.n.iB. 

TX. 

■I. 

m.rk.n.m. 

a. 

a. 
a. 

BDl 
OR. 
«. 

n. 

n. 

IL. 
OL 
TB,«. 

■1. 
n.w. 

IB. 
IB. 

m. 
m. 

OB. 

ai.H>,OK. 

BB. 

U. 

IIC.».rB.«L 

n. 

BB. 
TX. 


IB. 

&JD. 

K.a).FB.«. 

a 

Bl. 


CRAYFISHES  <  SHRIMPS  (Crustaceans.  Order  Decapoda) 


(Stei^.  DO  ooau  nae) 
Ukrup,  BO  ooava  aae) 
Hcaa  caw  Ani^ 
(Cnyfuii,  BO  coan>  oat) 
Big  South  Fork  rr^vsb 
Oteamboro  burronjig  crayfish 
Be"  Ibwr  riifle  rrayfisji 
(^ickaauga  crayfish 
ICrayfuh,  no  caaDO  lUBel 
Oliey  crayfish 
(crayfish,  ao  ooacn  naar) 
(Crayf  uk,  no  naoi  use) 
(Crayfish,  no  o—ii  oat) 
(Crayfish,  ao  coam  amt) 
CktiUKhs  nvulet  myf  ish 
CcBcba  crayfish 
Uxiisville  crayfish 
(crayfish,  ao  ocnor  oaoL) 
Pala  %nngs  Cav«  Tiyf  isfi 
Jackson  Fraint  crayfish 
(tlssissipFi  Jlatnoods  ■-'^yfisl' 
Carroll ton  crayfish 


jioferan^tes  Itaeasis 
ttlfwm  laa  AiiahdBo 
DphMjaaBsr 

riarcto 

riarhanli 

I  eattgim 

r  daaodartyits 


rati  MB 

I  aptcatjs 
■■  urtana 
Jisriii  ataaj  yna^iMr: 
ftitarmtm^  ;caaap 
Brddarai  trrvnectoiis 
Ctvooeetes  d^nae 
Ctivoertes  leffersciu 
C»Ta»-feS  KjJJjacsj 

'  jr*enir!f  js 
I  baituier 
'  orvfv.t 


BI. 
BI. 

IB,  Bat 
RT. 

n.ni. 

BC. 

K.n.w. 

0.111. 


OR. 
SC. 

m. 

RS. 

■I. 

ly. 

HL. 

r.. 


Hot. 


^9fie»  1(1.  r4'ra<^r.tfs  ^   M.4  r  af<  -^o*i**»« 


sv>^ca..5  ir,   '»r<«(<fy  >  u«  not    ts«r«   text  tot  raplanatw  •(  r*t«gasa«s<. 


see 
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SLUWIlfll  I 


mnu 


KSTCKicma 


2 

2 

2 

2 

I 

X 

2 

2 

2 

2 

2 

2 

2 


Knyfuk.   K>  OOWB  MK> 

Mt  Oh  lotie  mvf^ 
Ktmtuti.  to  ooaaa  mm> 
■  ervfuk 

(•ru*.  ao  (xmn  mm* 
(1 


UtK<erm 


nui— fi  ftrJiitr- 


■t«*0>ftl4M 


C 
(i 


Mftncaru  amon* 

SPIDns    (Arachnids.   Ord«r  Aranaa) 

toiialt  CawwidK 
1taR««a  tnMa 

l^mi  eavt  «U  i*i<te  (»*'t  ^'t  Mb  'alat 
l*  Plaelft  taMl  aalf  tptte 


IK. 

If. 


n. 

IL. 


Ctadxl*t 


QnaUl 

ca»«rii«CMt 
•'•  eaM 


IgcoaKw 
l4(caaitM 


MtUD08C0«H0NS    (JUrachnida.   Order  Paaudoacorploneal 
Bnr  Krk  ftU^r  can 


Cvlor'aean. 

•»Uaf 


iMoailu 


laaa'i  i-~  ^.■.        —  ^:^  . 

M^OaoUret  cmnooU 

Um  Jaeqa 
Ifimaipn  i^iriifiJ 

Itaial  wimiMU  partaaooijtoa  <litrkU<  npa* 

■AXVISTHSN  (Arachnids.  Ordar  Opillonas) 

JkcaJoat  aiMT 
KOCniOPPnS  t  BtlSTLBTAIU    (Insacts,   Ordar  Archao«nathal 

I  loBTPilp  bnatlsuil 

taUa-t  distal*  krtstlatail 

SPtmOTAILS   (insacts.   Ordar  Collaabolal 

etai%  CMik  caM  iprlBguil  itaataiacUi  <arta 

SaUad  eaw  ipnii«Uil  %ia*«inalU  ea«a 

MAYTLXn    (Inaaets.    Ordar  Ipheaaroptaral 


SiarteUBi 


a. 

«. 
a. 

CL 
OL 
W. 


btoBotryidic 


2 

2 

2> 
2 

^ 

2* 
2» 

• 

2 

2 

]» 

2 

2 


2 
2 

K 
2 


la^ffly 

laqflr 

MaoB't  wratallw  ■trfly 
%iculaw  ntauila  «rar 
OolcniD  taRViai  ■qrdr 
Mat  vufiiit  tanwuc  awfty 

I  kRwias  ivflir 

ra^ny 
I  ■ariflltaruf  aqrny 

Olfvai  lao^rchUB  agrny 
hcatadcB  tt«K  avny 
mat  aalatw  i^rny 


I  tlamm 

mmnUMKta 
tKHMUlruaai 
SmtttiU  mwl"** 

I  aiplm 

fm^ttvm  mrUieotli*  Aynoqa  of  P.  caatniis- 


liwaMilliilH 


rdalJBi 


**I*tw/aJj«i 
D«ACO*FLI«S  «  DAM»»I.rtI«8  (Inaects,  Order  Odonarat 


aatiny 

«itMeCM»oa  filfly 
•KnaahlaM  IwiiUly 
Sa  rnaclseB  torttttl 


OliBnaaiiilM 
OUQOBwndae 
aUtawrirtii 
Sifiddnridae 
SijUooridat 


rraaa|ii(»iilM 


rUly 


rL,a.sc.K. 

u*. 

aL]L.a.K. 

li>>.IL*.ID*. 

cn». 
w. 
or. 
n.(a. 

IL.IB. 
fLOLK. 

«>. 

IL»I. 


K. 

ML.HT.ie. 
(X 
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cimxT  MB  ccnoi  mc 


mu 


2      «««■  iipjiiatoa  tewUty 
2*     iUla  a^ilafnca  aaaaiUy 
2*     Ma  wtgiltvim  daKUly 
2*     thiaat  amli^ai  daaelfiy 
>     *HTO  wpl  iin  ica  JMiiiny 
laptodMtf  aiQiLiorioB  daatlfly 
ItolOai  amlij-ioa  liiiny 
*     Hisiotai  aMUavlcB  awelfiy 


t^rrm 


AvUapaii)  ■■iri<J!|f»  irwioa 


■ipftyirB  ifrr-rtia 


I  Hawilfla 
O^aamlWiua  laiimy 
»a»if  aipliyiia  dwatlfly 
raiifii  anilMim  11— ilfli 
Cravibladi  aigiligrioa  il— iin| 
Sar'i  ip»>K«U  ftagonny 
lialirW 01)11  t«Ui^  rti—  *igonay 
duo  mmtii  ftagnfly 
Bi«  mctet  mmaU  Aivafiy 
I  bag  ikiaMr  kagonny 
I  diMail  *a09a(ly 
I  eliMail  Aigcady 
B'a  diMail  kagady 
HOMa  cl*taU  *^Gnf  ly 

SaddUscUMail  *agoafly 
n«l«t  eluttail  AagoBfly 


agaiagrioB  paci/joB 


Oadblapactar  avi 
AwacDTdtiUa  clan 
UrmtnUcn  firnani 


u 
WilUmmuit  Hooxri 


I  cIiMail  Aigmay 
Miratrlfai  ailBtail  *a0Dnf^ 
■kad'i  —fciUll  *igoa<ly 
lam  awlwuil  fcuoBOy 
Ulatfav  aatetaU  *vBay 
Qnrft  aalMail  *varfly 

I  elaktail  ftagafly 

ikaltadi 


'^  a«tiai 
&  tawut 

IStfliMVt)  totttm 
etylmxm) 


O. 

D*. 

v. 

D*. 

n*. 
o. 
n. 
n>. 


n. 

D. 

n..aL 
WMMMM. 


loncteaUii 


WJIP.IPJ 


iaonatia 
■M/aUi 
ttUa 


STONBPLIBS   UnsactS, 

stcniay 
latcMdy 
■otait'a  aUivarla  atoiiar 
ariKhBatonOy 

MnoikBaat  ifriav  laoctna  staiOy 
aaittaU  Oaai  atoaay 
latoaQy 
I  FUla  ai«^U«ai  (toMlIy  | 

r'a  aoUfvla  atoaaOy    .  | 

Qargla  kalonasia  atxarfly 
(SMfea  btlowrua  atcaafly  ' 

■■aa'a  malniua  abatay 
fanliav  aUtari 


Ocdar  Placoptera) 


K.K. 

■,n. 
w.or,' 

K*. 
■UD. 

rue. 


au«r. 


a. 


at. 
m. 
ouc. 


iy.aua.9r.i 

B. 


COCntOACHBS    (Insacts, 
taa  Caat  roai* 
!  GRASSHOPPEKS   «   AU.IBS 


Hirliisi  teg  \ 
tiikiiai  Alotaltls  ( 


Order  Uattodea) 
iflUmtm  cntniaaU 
(Insacts.   Order  Orthoptera) 

Maobftitm  pulcttUm 


i'l  tab  cridKt 
laaiaB  Can  cridBt 
■qa  Hily  criiAtt 
ftaiiiraDia  ciletat 
0*1  dnpts  balk  <TidM 
Urlcis  traacndMt 


itxidHt 


twaUCmeridMt 
taaa*8  btadi  cad  crictet 


OoactaUa  «iUay  Jmaato  ciidat 
Maa)o  Anaala  ciicbM 


n.B.1 


IL. 

■.flXCOLVJ 

B. 
B. 
K. 

OL 

a. 

OL 


'•otc:    tgacias  «•  <««affBsias  tvaa*.3  at» <«aAi«atck^  i»*ci«s  U  e«*a«as«  9  ara  aat  iaaa 


iaa^C  «aK< 
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onronr  m  onn  Mtc 


Si«m  pfw  V< 


SLiWIillC  I 


IWrtxfMrraM 
1Mtl«MM 


muu 


nsmicMMS 


2  •!«  Put  br  oadMii  ktfrdid 

2  Rna  *ort«ugi«  aoMkMd  kMyhd 

W  ImdM  oHidaal  toryti'* 

2  naaelM  *uU-kKft  tatidid 

»  kit-.-xt  Stan  AlalAMk  mjtii 

2  Saiu  taurt  AMlAact  tatntii 


Uuittm  kathltmm 
mmutm  a/taakmdi 


«rtn9U>M 

OL 

IKngUM 

fL. 

TKtifoaute 

n. 

1KU«0llidtt 

n.. 

IMtlfonidw 

ru 

IMtivoBiidM 

n* 

1Mti«ialdM 

a. 

HKtlvallte 

a. 

IMtifoniidM 

a* 

IMtlfoididw 

Ck. 

ZOltOArmANS    (rn»«ct«.   Ord«r  lOTompff) 


T»ut  lOOS    (In«««t«.   Ord«r  ■•■iptcral 


nlhai 


UwmUm 


fey  Q«k  dltf  ■tii*r  k« 


ipttimi 
Ortqptieia  (^u/twtm)  /trilatfgiM 


OL 

n. 


■IridM 


iMJ«is 


5 


CICADAS  AMD  ALLIBS    (In»«ct«.    Ord«r   IIOPopt«r«> 
I  Kalrli  li^wii  tamu  (^tmamu)  rvtrtem 

fstl-coknt  oUaw  »U«ta*p«  OUJnf  amaMlu 

OUmw  \mmimmt 
Ourw  Ukm 
'•  Mat  oluni  plwtfaoww  OUwm  mmricoU 

fctelM  «Usw  pUMdutpv  (Kijna  rnoU 


■t. 


S^. 


ClJdltat 
CixUdM 
Cixuda* 


LACIHINCS  C  ALLXtS    (Xaa*eta.   Ordar  llwuropearat 


laoailia 


unmllifly 


ttottyai  cali/braua 


n. 

B. 

n. 
n. 
n. 
n. 


B. 
B. 
B. 


(XlmrmcUn 


l%railaaBtldae 


B. 
B. 


BBBTLBS    (XnMCta.    Or<»»r   Col»opt«ra) 


2      PltoaiaHUkwtto 

2      latlaeli  B«M  MtdcU  kntla 

2      taoMaca  wMe)4  kaaito 


•etai    IpaclM  la  e«t*«orl*a  1  aad  2  arc 


Ipfhicidat  uL 

etndidataa;  ivaclta  ta  e»t»gor»  J  are  not   (aaa  tart  tor  a^plapatloa  ol  cMa«oriaa». 
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sm 


ocnnxY  AID  corai  Nuc 


(cUcT'f  grotnd  baetle 

totadOf  Cne  frowd  baetle 

EdioCavt  bwtle 

Heat  wuis  Valley  cave  beetls 

kveraua  cave  baetle 

taidenn's  cave  baetle 

I  laeitim  Ca«e  beetle 

Cathviae'f  cave  baatla 

Uttle  boDady  Caw  baetle 

OK^tivt  cave  beetle 

■at  liver  TUley  cave  baetle 

kveUartt's  cave  beetla 

ftimti  cave  beetla 

taflar'f  c«e  baatla 

tcataa  Cave  baetle 

OaorguD  cava  kaetle 

Tiatar  Udge  cave  kaette 

Ua  OoiDtT  oava  beetle 
'a  cave  baetle 
baetle 

Buttart-t  cave  baetU 

■ubrickt-f  cave  beetle 

StonrAclluo  cave  beetle 
cave  beetle 
caae  baatla 

■alMr  Station  Caw  baetU 

Ctnaauaili  oave  baetle 
Graav  Cove  cave  baetle 

baar'i  cave  beetle 
bdi  Hoiaitaia  cave  beetle 
ti11—l 'a  eave  beetle 
IHd-Aalliag  cave  baatla  { 
Uag-bndad  caw  beetle     ' 
fey  taft  lUlar  caw  beetle     . 
Maoa'a  eaw  baetle 
Ridajack  caw  beetle 
ItetoD'i  eaw  beetla 
tMtat'B  caw  beetle 
Ono  can  baatle  | 

Pale  caw  baatla 
tidgatcp  caw  baetle 
flmt-aadi  caw  baatle 
NcUatta  Caw  beetle 
Pmne'a  caw  baetle 
tatnahantcl't  cave  beetle 
Ikrtanl  tridge  caw  beetle 
South  tradi  valley  caw  beetle 
Saeca  eaw  beetle 
Oerlookad  caw  baetle 
Spotted  caw  beetle 
Tliy  caw  baetle 
Straley'a  Caw  baetle 
Rogefs*  caw  baetle 
Saint  taul  caw  beetle 
frtmnPinif  caw  beetle 
Lean  caw  baetle 
Sa^Kviii  caw  baetle 
Siltaocaw  beetle 
Nendxth  Caw  baetle 
Sii^  caw  beetle 
(kecntrier  Valley  caw  beetle 
Ihoaaa'  caw  baetle 
Indiai  (Taw  Pout  caw  baetle 
Oucft  bwr  caw  beetle 
ttuaa  Oowty  caw  baetle 
Bloeiag  Caw  baetle 
itaidn  Strug  cave  beetle 
Uallaoe's  caw  beetle 
Rotb°5  blind  groiaid  baetle 
Kroiad  beetle,  no  ooacn  nac) 
Schaa'a  Blue  bdgt  vami  baetle 
!fc>:av«  nbtiitbraii  lon^ixn  beetle 
SuAanded  lon^axn  beetle 


Dude's  Icogticcn  beetle 

RvQiiai  PlagithycTBis  Icn^uri  be:t:.>s 
3B     Bog  Idol  leaf  beetle 
2       Idabo  dunes  tiger  beetle 
2*     Caziet's  tiger  beetle 
2*      Stayth's  tiger  beotle 
30     Col«bn  River  tiger  bee»U 

1  Northeaatem  bead)  tiger  beetle 
2*     %livious  tigtr  beetle 

2  Coral  Pink  y*nt  tiger  beetle 


soBRinc  m.<z 


\beUari 
Hcrolo^a,  fptakoites 
PtealaooftitbilMit  adteania 
Pefufan iVirfii laiif  janaifii 
PtevdaiofttbMliut  awnur 
AeudatfAfftalaus  teidtaia 
MeudBciMbaiaui  oilcami 
PttuSaaittbiime  athenaae 
HwiifaiinifirhifMii  ranticDiiia 
l%iiilaa|<itf>ilaia  iKftivm 
fttadatcfbtUlmit  egttrti 
,raH«t«ni>irfiifaiiii  eageUarttti 
AaudaDcpbtAalJus  faatigatai 
AeudKVbtBaiaaa  tatltne 
fmdmarithtlmm  (ngidm 
Aeudnopttftaiaui  gaorviae 
fmulmiiiittitlmw  baimoKim 
AaodaavMhtiaua  BujDtw 
rteujmoftxltilmm  Bnlaingan 
ftcudtaQpMtalaoi  Borfuiaaw 
PmtlmnttSUmm  fluttrti 
AaudMvMftaiaua  WndWi 
^Miriwi^fftifaM  typoUtkai 
^«i«iMii|*ffc.i»»  lUiacdjaaaia 
taudanqpfeeftslaur  lagutja'tcr 
AaudavMBalaaa  iandafia  % 
>W«[<w|i>iffiiTaa  iacatawtua 


niiiur 

Hiswrac 

Cvdodae 

•.OK. 

Carafeidae 

av. 

cmtodaa 

«. 

Caratadae 

a. 

Crdadae 

m. 

Canfaidae 

w. 

Car^odae 

B. 

caraindae 

m 

CarAidae 


VL 
VB. 
VB. 


AaudaavAtBalaar  taefeelan 
AeudaovMbaiaur  UUmmti 
rmilatjttlnlKu  ImiaoU 
MnduqpMBaiaur  I<mgiafi 
Pmirimrrhthilmm  aootmrn 


judfc^^adaaaxj 


.W»w>t»i<iffiiiaB  afcioaaaia 


AwuriBVMteiaMi  jarraoaUit 
AaudMEfMAalaua  fmilut 
f*talmMtinfn1mis  ftyoei 
.^aali|<ifhiTinii  pernaitenrdii 
AeudaqpACItiiaur  pcotis 
rmrimnrhOttlmm  pat<mia  poUmaa 
AeudaacpMteiauv  pooaaca  aanecap 

AmdaKvOCAiIaur  fuvtatia 
AaudBopBtAalaua  ASLUui 
/taudaaqpftcAiiaur  gua*atur 


Cvabidae 


nwl»»T<irhjlaii  sanctiAaiiti 
.ftartmi^fBifaii  actelasricis 
,Hw»twT<ir>»ilaiii  scutilit 
ftntimn*flulm»  aagucjvt 
ramtanfiffiifaii  aerioa 
raaiteilifirriiTiaiii  sidus 
,W>H«fanriplirhiifan  si:%)Jex 
Heaimefbtbtima  suteaguaiis 
faeudmiaftthiiMB  tbamtt 
XMudnqpAOtaiaua  Urenaa 
AeudBopfttAiiaaf  tuJUIam 
fmrinitftulmn  laucau 
fawrtancitfirfti'Mii  worua 
PaeudaiorttbtJMa  I'Aflmotivcbus)  '■irfuueua 
AKudnqpftrAalauf  nallaeei 
Pttrastidus  rottii 
BbaduK  aarkeasis 
S^bierxlerjs  schtmi  asp. 
Ctoaadijs  xjmeasis  aoja'tasis 
Btyobiia  aamotttie 

Mecydtiis  rudei 
Fligitliyafsus  ?a  43  spp. 
Aaacia  idolj 
arudeia  ireoicctia 
CiaaiiU  rizicTi 
Qciodeia  cblcroctfhili  stytlu 
Ocudeia  ocJiat'ira 
Ciaaielt  Jorsiiis  dcrsiljs 
CiciaieU  UtesisatU  atii.iJSJ 


carafeidae 

V. 

Cvatidae 

m. 

Car^odae 

v. 

Caratadae 

.  ^ 

Carafeidae 

K- 

Caratadae 

«. 

caratadM 

carafeidae 

m 

carafeidae 

m. 

car^ndae 

«. 

Caratadae 

m 

Carafeidae 

*. 

carafeidae 

«.  . 

carafeidae 

^ 

carafeidae 

ti, . 

car^idae 

m 

cat^odae 

eL                             * 

Carafeidae 

m.  - 

Caraiodae 

!■.' 

Oeraifeicidae 

a. 

Oeraafefcidaa 

u.vi.rs.m.n.m.'.Hf.v.ts'.Kf 

rs'.nj'.v.m'.wf. 

Ceraafcycidae 

CB. 

Cerwfeyndae 

E. 

••. 

Cinndelidae 

3. 

Ciaadtlidae 

•nt«. 

riondelidae 

w. 

Cinndelidae 

jD.vK.af. 

Cinndelidae 

».M.I«.tC.M.P»«. 

Cicudelidae 

CB*. 

Ciciadelidar 

or. 

Hot.::  SpecitS  in  categories  1  and  :  jre  candiditesr  specics  i;i  n'egory  3  irc  r.ot  tsee  text  tor  explanation  cf  categories). 
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omoon  MB  cam  mc 


scamncMic 


rmur 


taimc 


IM  Otaoa  ti«K  tMtli 


r  attolttt  iijM—li* 
I  onpoM  Mncppt 

nzitiMjm 


rjnrtaltf** 


BMCfc  1U1«  i«*«  <i*u«  b«*l» 
kiiu  «iTlK  knUa 
n«  M*  iMm  kntl* 
Mm  om  <i«ii«  bntU 
Ban**  !■#«•■*■  4i*i>>  bMtte 

iMCk-s  iiq^iM  tirim  bntla 
I  txvua  bn<U 
r'(  tfdnporw  4inaa  bartlt 

ouk  liitipiM  diTim  b«tlt 
MM  Ufei  mrotw  iinaB  bwtl* 
OaPrt  tot  mratia  dinao  kntU 
fctiurtot  livatia  dini«  bH*U 
mmtim  >■<  ttri»  4itu«  kMtU 
l|lnB  Ifvoba  iivug  bntlt 
Mnn'  iini«kMU« 
■Mct't  click  bntla 

MCUettMUfM 
ItodHM  click  bMtlM 
iilHlikntte 
rirtv't  ntfl*  kMUa 
kou*  MimfeuB  nm«  tMtte 
QUUaa'i  AMmida  ritfl*  katl* 
UtUa  nffUfentla 
kkat  Mti^UJB  nfflt  bMtte 
tMxmUm  ritOt  tmtU  (lataaitadJ 
It^lM't  tif na  taitl* 
ttraa'i  SB  CkUs  nttXt  bnOt 
k9a'(  aicneTllMlHi  rlfflt  kntU 
lraa-«  (^tiufwi  nfO*  bnOt 
n— rlw  optiorvNi  rif fU  kMtl* 
loatt  dittemr^m  liint  bntto 
DwU'i  U*  ■■>  ifriag  rlfflt  kwtlc 
■d«(  <«n  «ni«i  nftU  bntto 
Odi«1m  itaalMs  nffU  bwtU 
fliBOB'i  (tatla*  nffU  bntto 
«n  ivrug  tntnvuB  nffto  bntto 
•nr'c  fain  <«tn  pnv  bntto 
»BMU't  tain  wtat  pMV  bntto 
ftsTt  tain  «tar  paiw  bartto 
varlantiA  fain  wt«  pnav  baMU 

't  atogm  wuniil  baetl* 

tai  UlU  mqn  lAirliaio  bntto 
■nprfctd'i  crwluig  «at«r  bectk 
Ou^act  CTwUnt  <«t«r  bntto 

's  gji''  thibiua  cuuta  nn  bavtU 
't  bi^rann  amiti  nn  it'lt 
■abaitto 
■  bntl« 
Otib  Mait«  aon  bavtl* 
Vuv-ilKMlte  aiuuti  nn  ba«tU 


OUuipai  jarton 
MimAu  fialiaou 


Jtaocton  caZidi  oilidi 
jraaBtatf  caiKh  aeapa 
Wan  Ian  ikvyUmmu 


>     Mn'i 


rtantiii 
I  atarb 
AirancfaeUpbui  <vicviiui 

i^aapiaragiT'j*  aiAi<«Rmf 
kji^n  higigerforii 


Lumttm  utiimmta 
ftt'Maia  (Taaatiuf 


dcuMite 

■.yr.>r.w.abMUS 

Ciciiriabte 

n.W.  ■nkc?. 

CiciBMMac 

n. 

Cidntalidn 

TP. 

rii  ii^iiiiM 

IZ. 

flriataWai 

IL 

Qrti^lKln 

n. 

rw  laiilblai 

•.w.w.w.ery. 

rii  latalblai 

OL 

CiBQiiimdn 

n. 

coeoliaudn 

a. 

QsodtoBidn 

n. 

CanMUondn 

OL 

CmnUondM 

Mr. 

QaroOiaudn 

B. 

CseultoBidn 

B*. 

CocuUmdn 

B. 

dKCMliaddn 

O. 

CuRuUaadac 

a. 

Cmalioaodn 

E. 

CweaUflaadn 

B. 

Ognilimrtn 

B. 

CKcuUaadw 

B. 

QKCMliiaidn 

a. 

QreulioBidn 

a*. 

fWmliflai'W 

OL 

OaceaUmdn 

a. 

CWtMltoudn 

a. 

CuraUaudn 

c**. 

QrevlKBidn 

a. 

CMTCuljfludas 

a*. 

Oytlaeain 

a.w?. 

Drtiaeiika 

m.n. 

DrtiaeUn 

FL«. 

Bytiari^ 

tt. 

«tlael*n 

«•. 

Utiaeifln 

IL. 

■ytiadte 

a. 

BytiaeMn 

OL 

tftiaeUn 

a. 

IrtiaeMn 

or. 

DftiacKn 

w. 

OrtiacMM 

or. 

BrtiaeMn 

a«. 

Bytiadte 

a. 

Dftiaciaat 

w. 

Dftiacite 

OL 

Dftiaeidae 

lii.W. 

Drtiaci*t 

»".»•. 

natnitn 

a.  Caala?. 

Oatantei 

B. 

BatarUn 

B. 

Daidn 

a. 

iz. 

IIb4m 

a. 

r-  ■  • 

a. 

Oaitea 

GK.U. 

OniBi 

n. 

IMin 

K. 

ItaMkt 

K. 

naMn 

IZ. 

BaMw 

HT. 

Bai4w 

M. 

a. 

Dm^ 

B. 

IWIn 

m. 

Bidiw 

m. 

rigiiin 

n. 

□mte 

tCtLVk. 

Qaite 

Iff. 

aariiitoe 

0*. 

Bteudn 

Oi. 

Bteiidn 

IL. 

Bubrudac 

IL. 

Bnaaiaac 

a*. 

OyriaidK 

■> 

laliplidK 

n. 

laliplitn 

«?•,  c»ii*r. 

Rydraoate 

s. 

lly*anida» 

VK 

Br*am«ae 

!r. 

I|*ani4a> 

n. 

D*ani4» 

or. 

tltnmiiie 

a. 

Ik>t« 


Sytciaa  ID  r*ta«etita  1  aad  2  are  ^andidat.i-  »ptci««  in  catajorj  >  «" 


jie  »txt   lor  axpUnatiOB  of  catefloriaa) 
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onsen  M)  oaMOM  WB 


sciBnnc  wc 


nnur 


Bsicnc  I 


Putan  aioute  aon  beetle 
vUtav  Spriagi  auMt  aon  beetle 
Uacb'f  ckaetartbriM  <«ter  acannger  beatto 
UtA  ckMtartbriai  nttr  iiiinuii  beetle 
diincitMa  i«ter  ecateoger  beetto 
■icfeaadMr'a  nt«r  acavnger  baetto 
Setfataaat  eatv  acavagar  beetle 
Saclunn  ntar  acaaeager  beetle 
nccida  iatartidal  firefly 
benlata  tinnitog  fitafly 
Twtle  Ituid  firefly 
Bliad  ca«c  leiodld  baatto 
faaai  fli»tton  ttag  baetto 
■offtag'a  blister  baatto 
tojam  Dnart  Uiatar  beetle 
iBthoBV  blistar  beetto 
feeataabliatar  beetto 
HotoataD  Uistai  baetto 
HamaoD't  blister  beetto 
■ntiia  pnterldaid  beettoa 
Mgasn  loBitaiD  nU  baatto 
Iriaoaaaatar  ptaqr  baetto 
•ita  toataiaa  natar  paaay  beetle 
Ciam  aagialiaa  aoaab  baatto 
Ctasont  Dae  aagialia  aorab  baetto 
■n^'a  aagialiaa  acarab  baetto 
Urge  aaguUaa  acnab  baatto 
■agaaaa  noatoB  acarab  baetto 
IrtttoU  wmUb  aenb  baetto 
Tibial  scarab  baetto 
tad's  i|te«in  scarab  baatto 
Utedias  tortcin  CHaaaal  aon*  beetto 
Ho  Ikaa  ifkadiua  aoaab  baatto 
Cnmmtt  turn  agkodin  aenab  beetle 
Sad  iaaataia  aibodiaa  acarib  baetto 
Kg  Pin  hy  ataain  dag  baetto 
«a*«tf -a  ataaia  dag  baatto 
Sa  Haam  latoad  oaacigcba  baetto 
Cngris  tertoin     ■iiiiil  aarafc  baetto 
naAead  aoaab  baatto 
Daagtomis  scaab  baatto 
.    .  rierida  aaStill  scaab  baetto 
•dts  aad  bear  aear*  baetto 
taMabn  «>rBeific  aad  baa)  acanb  beetto 
Soab  Istoad  baroaiag  acarab  baetto 
CbtfaoilMgHS  tortoin  rMiiiiil  scaib  beetto 
Ocato  banxnag  aeaab  baetto 
■obiaaa'a  nu  acarab  baetto 
Hooly  Gulf  aoae  scarab  beetle 
Salin  «mv  aov-froet  June  beetto 
ipottad  taaa  taUey  Dinea  Juae  beetto 
•aibate  Jaa  baetto 
DaU  lUtoy  Jaa  baetto 
ttaaeodao  J«»  baetto 
DtlU  JMK  beetto 

d«e  acarab  beetto 
'a  dae  acarab  beetto 
Ftvat's  tvrug  aenca  scarab  beetle 
Tatuto  aenca  acarab  beetle 
Craaont  Diaie  aarca  aca^  beetle 
Sad  Hnataia  aarioa  acarA  beetto 
Sen*  palaetto  floar  acarab  baetto 
Caaeara  iiiail  acarab  baetto 
Tbotb  Ca»e  bliad  rove  beetto 
Btock  lorAitbon  row  beetle 

Globandae  beetto 
Sa  Joaquui  due  beetle 


Orhthtbiui  putnmnuii 
(Wlfbafciua  nticulttm 
OutUrOriM  iaecti 
QtaHtrtSri*  uubtatu 
Cj/ttioiyu  tmoBica 
4tk(x3ton  rickaactari 
4<Aodha  ap. 
^aciaa  asciuMS 
Kicramfas  Uandmm 
tbotvnM  bnaBipaonis  flotidMta 
tbotxriM  sp. 

eUactricoU  btOgwdaim 
4F«arotyAa  bBBcJuJuaais 
Urttakandtgi 
Itftta  insf la  ifi 
ffftaauxfica 
Irtta  aoasta 
i^ttaaatosti 
Irtta  aciTijtxu 
ttntmtnnm  12  spp. 


syibt^vfailidn 

RlAxffeilidae 

■l^xgitilidn 

IjA^ovliilidn 

Irkcghilidn 

^KkogkUidK 

Lanrridn 

Lanrridn 


Neloidn 
Heloidn 
ftiXeritimrtap 


iagulia  bar^n' 
SamiTii  uBiifiis 


tiiulis 
i^ibntia  forH 
tfibodim  tntloiytet 

4pbodia9. 
Ifaiiiia  maiftr  I'lffs 


OL 
OL 

ur. 
a. 
a. 

m. 

B. 
FL. 

a. 
a. 


a. 

OL 
B. 

m. 
a. 

K. 
OL 


■V. 

fb>. 
ni>. 


a.x. 


Ogrisgppban 
OrlmrlmU  mm 
eUrmiM  araosta 


'  albnpilnn 
Lickaaatbe  arsui 
iitCDtn«a  psdastar 
Cbtbofiit^m  polyilmi 
feltotzvfm  laagi 


Htiylmiat  j 
MjftrlU  mtaxMurm 
^>l»tvlU  tnttat* 
Aadptriia  tetata 
fa^l^lU  anatica 
nantfUa  mialt 
foljilvlU  MfllaU 
fmuiaoatalft  adrtmi 
ftsudbcstajpa  giuliaoii 
Strict  tzmti 
Stria  tmtuU 
Strict  sf. 
Strict  sp. 

Ttitmnprlistes  flondait 
ItcKbomdlj 
CyLmircfsis  sp. 
Urdititao  aigtr 

Ooelia  gjototus 
Ooelus  gracilis 


SCORPIONFLIES    &   AtLIES    llnsects.    Order   Mecoptera) 
2       Gold  rush  hnguig  fly  CWuffjrus  jtsciaix 


FLIES    (Insects.    Orier   Tipt^rs) 


2 

» 

2* 

2 

2 

U 

u 


!liry  Alice'!  aallheatei  fly 
Valley  vdas  fly 

tatiocb  ccpbura  robberfly 
tatiodi  ef'erun  rotbrtfly 
Kurd's  aetapogan  robberfly 
Iblna  tw-spotted  asterud  fly 
Pto'olau  spunong  lonj-lcgged  fly 
Unu  pooacc  fly 
HamiiaD  chersodromin  danrt:  fly 


BdOKlHB  ttritlicitf 

Rifliicm^Us  troctiJiB 

Ccfibura  hurdi 

Dferia  xtiochi 

tetipo^cn  birii 

Btyanii  bipuoctatt 

Cmfsicamjs  i=athi\rt.-:f    ■i:ftalif 

ikvaafhiU  Ijauensis 

.Jwrsudroa;  J  .ijKUiausis 


Scaabatidn 

■r. 

Scaabaaidn 

Ik 

Scaabaaidn 

Ik 

Scarabaaidn 

OL 

Scaabaaidn 

a. 

Scaabaaidn 

n^. 

Scarabaaida 

a. 

Scaabaaidn 

a. 

Scaabaaidn 

a. 

Scarabaaidn 

a. 

Scaabaaidn 

Ik 

Scarabarida 

sc.a.n..AL.is. 

Scaabaaidn 

a. 

Scarabaaidn 

(m 

Soaabaoda 

a. 

Scarabaaidn 

a. 

Scaabaaidn 

m. 

Scaabwidn   . 

a. 

*  m  ilMiila 

a. 

ScarabaodK 

a. 

Scanbaeidn 

a. 

ScvAaeidn 

a. 

Scaabaeidn 

■r. 

Scar^widn 

a 

Scanbaeidae 

IV. 

Scanbaidn 

m. 

Scarabaeidae 

m. 

Scaabaeidae 

Ik 

Sca^aeidae 

n.. 

Sta^kylinidw 

■a. 

Stifivlimdae 

HO.  Caada.Hf.CT'.IC.Ci'.n^.C* 

Kf.ta'.m-.if.cK'.n^.vp.m'.y 

Iteeincaidae 

a.  Heaoo. 

o. 

Bittacidac 

a. 

bcmccridsc 

K. 

ApiocEratidae 

a*. 

Asilidae 

a*. 

AsxUdae 

CA. 

AsiUdae 

rj^ 

Aster iidat 

n. 

Dolichopndid*. 

B*. 

^aeoflliiliiiK 

«n«. 

b^ididsr 

nv 

Bote:     Species  in  categories  1  ar.d  :  art  randidit.«:   species   ir.  category  3  ar^  not    (see  text   for  explanation  of  categories). 
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ORmr  MB  oonn  MS 


mau 


DsnxK  I 


2 

■Utw  tinam  *!*•  fir 

2 

lapifiiir  Bdk  fly 

2 

Ma«-t  MJijptg  Oam  Hr 

K 

■pn'i  mmtlKftm  1*11  <  ny 

2 

nori^i  mykmrm  titmii  ny 

2" 

ItaB  MKlMVUB  tAiiM  ny 

K 

BiUia't  *M  utmti  fly 

2 

lra«  ■(m«i«  tik«id  ny 

M 

MaiiM  (tiamri*  titad>«  Uy 

•OmitFLIBS  t  MOTHS    (In»«et».    Order   Lepldopt«ra> 

/kuntttat  emtamlt 
jMaacTCMi  f<^rpanM>  nndif 
icnia  ^MHrM  tpnip  a(  L  tcmritiatii 
\}meoetnmlU 


<<lLi\*mmit)  mtilaitrlU 


OodqrUtw 


2 

2 
2 
2 
2 

2 
2 
2 

K 
2 

X 
2 
» 
2 

a 

2 

2 

2 

K 

K 

2 

2 

K 

2 

a 

2 

X 
2 
2 
2 

2 
2 
2 
2 

K 
X 
2 


KtaUtatttmy 

■t  kl«  kutWCy 

Bi*r  flat  UMtararfly 

■•  kte  tattKfly 

btebi«tvny 
Kad  Uia  bittvfly 
n^K't  hluB  tatttcfly 
■Dfio  Iw  hlat  MttcOy 
Hhtm  bte  MtvOy 
kf  aUlB  Mtwfly   - 
•nABRtf '•  (Uia  k«t«fly 
Oai's  tUla  kittvny 
!■  gikrltl  InaUlM  aUia  tatt«ttly 

btok«t«fly 

aipvtaturny 
ajftea'saawK  batttrfly 

■•  oU«t  Idrttiwk  MUffiy 
'I  knntTMk  kattsfly 
Itaorat't  kauaOMk  buttvny 
■ctarta'  hint  taMtvfiy 
SB  kovtio  hte  tatttrtly 
arte  kla*  Mttrfly 
te  atrial  SaaUiM  Uw  tattvOy 
Kn^Haataiaa  hUa  battarOy 

'•  kaiiatiMk  taattarny 
kalratTHk  battsfly 

•a  yaeca  *it>»  hattarfly 


Bmmm  aeaU  flcrHi 

(^HjiMtteUm)  tttoidm  amteeti 
rtertcadwap. 
MkUM 
Mkxjimmmim)  ntaaattoai 


n. 
a. 
»». 
00.    ' 
B. 

ounrjo 

B*. 
B*. 

B«. 


B. 

du 
■.I 

Ck.mf.a3, 

OL 

Ik. 
a. 


OL 
OL 


KkU(9ttia  «caraJ 
KUicfiqa  «ean> 
Miliqplna  ^ton' 


OL 

a. 
a. 


2 


UbiprfaK 


nurimlvlacth 
aoth 


OL 

OL 
OL 


a 

M  *ftka'  BDCtald  aodt 

n  ■!*«  WQtis  veetmi  aotb 

3k  ferr'a  i^otu  aoetvid  aoth 

M  LVHB  ivotu  aoctuid  aoth 

1ft  ProoaUvu  •votia  ooctvid  ac*b 

2*  kftk't  «■«  aoth 

K  IkfUad  laliPnaa  aotb 


aoth 


Mrmaett  aUanfa 


4pati*  ^  <»ai>i»i»)  criai0ara 
4^ens  f^iiihiM'  tmeitu 
n^otis  tarn 

k^otiM  procrllms 
4i»aavc*> 
CMoralj  I 


■octuida* 


Ptadooi 


2  lifea^'t  aoctuid  loth 

A  Ocaf  laid  beUcovRpB  aoctuid  aoth 

1ft  RUHU  h»U[.i.mip«i  aocTuid  aoth 

]ft  U(aa>  fca^airt  aoctud  nth 

1ft  bio  tVpauD  aortuid  aoth 

U  kaay  aoctuid  aoth 

n  Ueluaan  ooctuid  aoth 

2  Uav'i  Bortiod  aoth 


Cttocali  rrttuat 

ttyttntOM  batutL 
Jkijmarpa  ctnfun 
I  auutj 
ffthii  utu^ 

Sfpmt  l^ktaoftriM)  pUgutt 

nrftiiAair  is 


■KtUldH 

■rMirlaa 

■octuida* 
Hoctaidaft 
Noctaidaa 

aoctuidai 


HD>. 

■•.leu. 
n. 

B*. 

B*. 
B*. 

a>. 

E«. 


■octuida* 


■ULlUidM 

ftctioda* 


ftictuidat 


n.K.K.if.ir.HD'.iu'.Br'.or.i 

ii>".y»«.iii». 
fli.K.n*. 

E«. 
B«. 
B«. 
B«. 
B*. 
B*. 
■J.»r.CT».«C?.SC». 


Bota: 


Syaeiaa 


ia  c«tt«orica  I  aa4  2  arc  e«»di4»'#«:  apaciaa  ia  cata«ary  )  arc  not  (aa«  taxt  lor  axplaoatioa  of  eata«ariaa>. 
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angonr  MO  ocHoi  MNc 


SLUiniiic  I 


raaur 


Dsiaiic 


2*  Ikxtuid  aoth, 

2*  Ifcctuid  aoth.  00  < 

2*  tettlMMht  aaiter  borar  aolk 

2  Paimdon  boiar  aoth 

2  Ccrtaatic  aoctuid  aoth 


2 

2 
2 
1 
K 

n 

2 

2 

2 

2 

X 

2 

X 

2 

X 

X 
X 

3ft 
X 
2 

3ft 
2 
» 
2 


X 
2 

3B 

X 

2 

2 

2 

2 

2 

X 

3ft 

2 

X 

2 

X 

2* 

2" 

2 

2» 

It 

2« 

2* 

2« 

2« 

3ft 

2« 

V 

2» 

2» 

3ft 

2 

2 

2 

2 

2 

2 

X 

3ft 

2 

3ft 

2 

2 

2 

2 


■octuid  aoth.  ao  ooaon  ■■* 
Obif  aohae  lalc  aoth 
nonda  iMfaiaB  butterfly 
Ibni^atipa  frltillanr  buttarf ly 
ftUacat  ntyr  butterfly 
SthoKlcinad  Q|a|fe  battarfly 
Cao  riaoo  patch  butterfly 
■onad't  liwiiw  ipnt  butterfly 
IfeBO  chachcripot  butterfly 
tti^bt'i  Aachenpot  butterny 
Otacilatc  *io*ray  botterf  ly 
Nltdiall  latyr  butterfly 
Chryxua  arctic  butterfly 
butterfly 


Rinite  fhwIiwiiMt  botterfly 
koky  eyed  bron  butterfly 
tkailaarad  fritiUary  butterfly 
fntillery  butterfly 
't  tntilliry  butterfly 
CiUiiva  ailaerapot  butterfly 
tUleaette  dlvenpot  butterfly 
Machapi  Moiaitaiii  silnnpot  butterfly 
^idaape  fntillary  butterfly 
■agU  fritillery  butterfly 


i^acte  silwrs^  butterfly 
Blue  ailvenvot  butterfly 
ftlueWac*  aUasipot  butterfly 
■BBtaiB  ailaKapot  butterfly 
araat  baain  ailaerapat  butterfly 
iifera'a  ailianvot  butterfly 
Cvole'a  ailianpot  butterfly 
%rtU't  filaKipit  butterfly 

Sa  rrsKlaao  trae  Ivue  aoth 
'a  itaiaiiai  butterfly 

'avail  aoth 
Citaliaa  orage  tip  butterfly 
latcm-t  airhle  batterfly 
■elioa  yalloa  buttarf  ly 
Daache'a  syralid  aoth 
Rolakai  aadv*  ha^^eptea  aoth 
lofeaU  aoiartaB  aedx  badylepta  ■ 
'Ok*  hadylapta  aoth 
(Mb  aaav  badylepta  aoth 
Ola'a  baaaa  hedylepta  aoth 
Ml— I'*  baaaa  hedylepta  aoth 
Ciffart'*  ■<**  badylepta  aoth 
Kilaaa  ya'iaiu  badylepta  aoth 
laiaa  hadyl^ta  aoth 
Nuricfa  baaa  hedylepta  aoth 
■■■iia  baa  leafrollar  aoth 
■am  baaaa  badylepta  aoth 
i— ilai  lo'alo  badylepta  aoth 
Tklagr^iac  badylepta  aoth 
BliK  aavBarcma  aoth 

aargaraia  aoth 
ctoa  aoth 
Mrd'a  aad  dae  acth 
<heataat  cleanoag  aoth 
ftladutda*  ayhiBX  aotb 
■eiat'a  iihiiac  aoth 


Xaiaparealta 

Jtmm  tnpio^ta  liantihs 


OmviimiM  tlttBtlt  athaieje 
'  Jeaaua  rtntltm 
tmidamrmdi 

r  aditha  qoao  <H.  e.  iri^iti) 
atiM  mtkifpm  obaoletw 
fidftlKjitliij  a^t^Aelii 
I  aUeraei 


ya*i»i 
JMyndba  aaydzca  faon 
^qari*  tiutte  idittte 
IfijmiM  abmte  ttaett 

laAaate  ciMniTi 

I  oaZiJAV  ctUi^ft 

#afan«  ralliftr  eatioct* 


Cft.  Maioo. 

K.auajv. 


acoQiusU 


fuel  Ida 


■a^j^ta  Miaari 
amim*  imiim 


aaiU 
M^J^e*  laitehaniu 
■a>i^fi  taieprapb* 
Mivaiuua  ciaaoatdiia 


cf 

CheatiMt  leaf  aiaar  aoth 
Steaana'  tortncid  aoth 
'Ohe'ote  leaf  raller  aoth 
Craeaheaded  'ohe'ote  leefroller  aoth 
Hail)**  leafroUer  aoth 

CADDISFtlES  llasects. 


2  m.  load  (rlative  brachyoentnd  cadiisfly 

2  trtesia  vapetus  caddisf  ly 

2  OaBing'i  agapetui  caddisfly 

2  ftrkaaas  agapetui  caddisfly 


^itefai  lara  ptetatTqpiJBf 
4)te(arut*  rejaoidnjDi 

Order  Trichoptera) 

felidte 


JgapKur  medicvs 


oo.ar. 

OL 

m. 
a. 

Cft. 

a. 
a*. 

OL 


OL 

R. 

»*. 

B». 

n. 

E*. 
B*. 
E>. 
E«. 
B*. 
E*. 
B*. 
tf. 
V. 
E*. 
E*. 
B». 
B. 


n. 

(x>.K.iz.n.v. 
n*. 

E. 

oo. 

E. 
D. 

n. 


Oi. 


■ot«:  Sparjaa  la  <-at«gori«*  1  aad  2  are  caadidatea;  species  ia  category  3  are  DOt'<aee  text  tor  eaplaaatioa  of  catagaricai. 
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craaotr  MD  oatai  «!C 


t  Sa  Mrras  »mka»-cm»  cadtitdr 

2  nuti  DK-tfunuq  oMisfly 

2  lilai'*  mi-tiumuQ  caddiifly 

2  OMBDM't  tef-wfoout  eattuny 

2  CaUtoni*  dtplactnuai  ctMiany 

2  SckA'a  haaplKtra  (sHuny 

2  ItoU*  tii»uiwi*i  oidkifly 

2  Mtdo  ]»nap  caMlafly 

2  tttMB-t  H*iJ»i|iM  lattufly 

l>  Kii«'*  CMk  [■i>*r*i  caMiaay 

2  toanU*  t^ti^tllw  "iao  oaMuf Iv 

2  tira't  Motricbia  aiao  mMiifly 

2  Ujm  octrotruiiiJB  nen  riJtiifly 

2  Ccatartii  octfxjtrubia  auro  eatbtfly 

2  aactHta  odBOtruftUB  ncto  oiMijfly 

2  rraoat't  oetrotn^iJB  aiato  eaUitfly 

2  ftitna's  odrotrldaa  aiao  caMufly 

2  ncrMi  ovatttna  «ao  ciMufly 

■  nai*K't  livataMa  c*«uny 

1  OaU  IfriK  cadtirfly 

>     ncndi  ovaeloa  leaden  cadtuny 

2  TMimM'i  ovarlaa  caMtifly 

2«     Uttla  oaoitia  ka^an  eaMuny 
a     aUMa  low-kmii  eaMisny 
2>     Utaa  WBdi  Ui  teaad  caMiany 
■■tafur  AUoatipaB  cadAufly 
CMcalM  «aMUB  oaMufly 
DiBuat  cnicie  eadtiany 
mm  CavcB  anwtoOuJB  oaUiany 
Hai  aiiiM  cryptodUB  calttifly 
ODafwlaB  eaMliny 
k<idMaaa  oaMiany 
Kuf'a  Ctaik  aeeUaavla  caMudv 
CkaM  1»ni«B  KMOdB  bnla  eaMuOy 
■.  tai  tanla  oaMUOy 
Ib^MM  rmna  ta«la  eaMtady 
$iltkm  Ctmk  fmwBtm  adloMai 
UartnM  eattuny 
Haaovi  «n*(*m(**  «**'ti'^ 
rtt  liwiifff ^-"T 

icaMliny 
eiiliafly 
(Mifoa  ciitiaGT 

iMatcM  Pnina  aamkUtedM  eaWafly 
Oataov  ylnlaaaaB  odMsfly 
(CaibrfXy. 


U.lBtl  'J  It.  NNC 


hmtoptiU  tret 


llieti 


a— itifayrtX  laanpf el 
W^lffroDi  caa/onuoa 
■■Bpl«r;rt  adkAi 


4*i9qetr  Kaiari 


Obttotrieku  altm 
O^KOtntikiM  aautart4 
O^ntnOa*  itmem 
OOtotrtda*  pnmati 
Oetrotndat  auliaaai 
(ktMkin  fieri* 

ifijdMrt 


flwelaa  naniiwt 
Oraelaa  MttniaedM> 
CtatiMfKm 
niiM»*a  jtalaiii 
nijaa*a  trtdoaCa 
Oaiatti^m  itaaea* 
4patau<  f^Maa^  tawla 
Ojyfi/itia  dhaaxflp 
Oiftodu  aacaiia 
Qjycuilia  aaoai 
OyptaAu  i*iar« 
ftmiii  AtthiU 
•eliaoai^  taJan 
AraJa  dMrisi 
AniajiMtti 
Arala 


CKliM't  iBlyoatreva  oattuny 
tareOe  pateiaUa  caMiaOy 
SiiUioB  eaMianr 

Ckatlt  Wb  rt«acaffeil«  eaMuOy 
2      Otoia  rt|acB|fci]»  eadtaaay 
2      tmtm'i  ttmnmi»  caMisny 
2      kilodi-a  rt«aB«kilM  caMiafly 
2      Oatla  CW»  rt|irH>11a  ertttaOr 
2  -         -     - 

2 
2 

a 

2 


HiIetretM  i 

nilrpliitiitlw  «orti»a)  cngaat 


UrtainMiaiTfica 
Tiaotm  ntUfat 


emuoi 


III   ipi   III     lllll"! 


liiliffi  oilaaw 

A|anT*tli  taifaflb 
IHaiiplli li  iiaaata 


»|iH*iti  avMrtJtj 


AMTS,  BBSS,  k   HA«PS  (Xns*«ta.  Order  HynenopCeral 


2* 
2 
2 
2 

K 
2 

1 
2 

2>     tafeaaoM  laUoB-Caca*  bw 
m     Uaii  |aUar-«aoa«  kaa 
2      iBMkw  yaUov-faoat  baa 
2*     taQrletaBiiaUo«-fa(ad  bat 
2*     teatailaa  yiriloa-toi*  bat 
la     UacttKB'i  jtiiim-Utmi  bat 
2*     Uapoat  yaUar-fant  bat 
2>     CUoaoatleUa  ytUvfacat  bat 
2*     OBBM  yaUa>-UBi«  bat 
2>     Ocaikiat  ytUov-faeat  bet 


Itafita  kirtiapa  iotaaelacra 
MrAuacataij  MfMrtwaft 
•atai  ftaaUioi 


^■(aptDiAiiaa;  anouolai 


AoeantuB  caiiAnuiMa 
Aatttatnaa  i^ 


nwur 

icsnnciuwz 

OoaaoacaMidat; 

n. 

Rlrtromcbida. 

TX. 

•^owcbidit 

«.rf.W". 

Mravaydoiiae 

M. 

Itldnvaydate 

a. 

^fdrovaydadtt 

OR. 

«rii<o«aycki(lK 

«. 

«*«*a(ehidai: 

«. 

^fktvqchidte 

OK. 

■ykoMcbiJat 

CV.  .  •    i.   . 

«*«*IUiiat 

w. 

WikoftUMaa 

». 

«*r«tUidBl 

at. 

ni*i»tlMai 

ID.». 

%dr«vtU)dat 

on*. 

»*i,>Hli<ai 

ru 

«ta(CUldat 

ou 

«*«(tUiiat 

n..i». 

Urwbwftaaridat 

Oi. 

litrvt-*— •*"*~ 

Oi. 

topulnari— ti<a» 

OL 

Uptoetrite 

n>. 

UptaMrtiH 

01. 

Uvtoarite 

FW. 

U*taearl4at 

Of. 

UptawMat 

Or.FW. 

liBi^lllilai 

m. 

LiBMfhiliiH 

Oi. 

LiiHriUia. 

OL 

l,iM»bn1i<>it 

OL 

1  lailiilirlai 

Oi.      . 

li— liilliitM 

OL 

Li— l<ii»«lii 

a. 

UaMlidliAM 

OL 

LiMUlrtllilai 

or. 

Luai^hiliiat 

Oi. 

LiB^hlUia* 

Oi.       • 

I  iBi^iiliilai 

a. 

Luaaitdlidw 

OL 

UaafidlUae 

W. 

IjMitbtiltet 

Oi. 

U^aihilMat 

Otfli. 

Uii>li<1lilai 

OL 

Ua^hUliM 

Ck. 

liBlllinalM 

OL 

1  iai<ii11<lM 

Oi. 

LuaaitelidBe 

Oi«. 
ML.    : 

Fhil£fUBUka 

Oi. 

tolyoaMiupirilriai 

JC. 

AfdmrUta 

ML 

taydMvuilae 

Oi. 

B«aDD*bilidai 

Iff. 

nqaoo^Uidat 

a». 

nvaooitdUdat 

Ok. 

Will  "|>ii"*— 

Oi. 

l^acEfhilidw 

Oi. 

BqaogfUlidat 

OL 

ttgpoDikUida* 

OL 

niyirmtnii-i— 

OL 

■qaeodilite 

Oi. 

SKugatoaatidai 

S.TC. 

SBUOaCCBBtiAW 

IL. 

taktaite 

Of. 

MAtaidM 

OL 

XVite 

Oi. 

BetlvUdit 

H. 

■aaodat 

*z.aLar. 

ttalaMai 

n. 

taaieUat 

OL 

KcaieitH 

OL 

■iltiaiTiii  mMriciaM 


AtLftuaopu  ftijcttmi 


Jkaparaaopit  tmicvya 


^laMdat 
%laeUat 

l^latiiai 
lyUtUw 
lylatMat 
i^ladlai 
^rlaaMat 
■yUeMat 
fti'ataim 


n*. 


B*. 

n*. 
n*. 
n*. 
n*. 

■r*. 


■ott: 
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ooBsanr  MB  ccMoi  mc 


SISTCRIC  UKZ 


3ft     OoaaKted  y«:Uai-(*oad  Imc 

2*     Cnbramd  yellae-faced  taw 

2*     DKfunlt  yeUov-faced  bat 

2*     DiaiduUB  yaUoa-faotd  bit 

m     l>y»brn«M  yaUae-taead  b» 

2*     bay  ycUoa-f  aoid  bat 

>     rtra  yclliv-faoid  bit 

3ft     nmtiaai  yeUov-facad  btt 

2      «vy  ytUov-taoid  bat 

2*     fiU<»-faat  yeUof-faoid  bit 

2      DifMai  yeUoa-taoid  baa 

2*     flMtaCoot  teMag  yaUoKaoid  kw 

2*     iUaikila  y«Ua>-f  aca<  bee 

3ft     iLljria  yeUov-faort  bet 

2>     bnute  ycllov-faoid  bw 

3ft     NoBOCDlcr  ytUov-faoid  btt 

2*     loatilt  yaUot-faoid  bat 

2*     iula  yeUoe-faoid  bee 

2*     laalffaa  yallor-faead  bee 

2*     buai  yaUar-tead  bK 

2*     loa  yaUoe-faoid  bee 

2>     icaa  yallor-taoid  bee 

2*     UaUa  yellor-f  and  bw 

3ft     IbniiiiiJ  yeUop-fand  bM 

2*     UatfMid  icUoe-faoid  bw 

3ft     tad  yeUoe-f  aiad  bee 

3ft     hlaaotbrix  yaUot-iaoid  bee 

3ft     MtaUa  yeUor-f  ac3id  bee 

3t     HDlokai  yillar-facad  bee 

3ft     any  yalloe-faoed  bee 

Obacmta  yeUoa-f  and  bat 

(Maiai  yaUor-Uoid  btt 

Mc  ytUor-fand  bee 

NcfciB'a  yalloa-facad  bee 
yaUov-faoid  btt 
laUar-tead  btt 

rtny  |dIa»lasM  bn 


2« 

> 

3ft 

2 

3ft 

3t 

> 

2» 

31 

2« 

3ft 

2« 

» 

2» 

2» 

2* 

> 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

f 

2 

2 


Bugnloat  laUat-faoid  btt 
Satallai  yeUar^aad  bee 
■riaUatroBt  yallae-faaid  bee 
$i^U  yaUor-faoid  b« 
I^HBljr  yaUiv-eaoid  bat 
I  ykUoir-faoed  bee 


VlciaMi  ycUor-f  and  bee 
Volatile  ycUcv-faoid  bat 
Jbitlaeb  artillid  WB 


^rlacidK 


taM  drinraiaiiai  ^hicid  mtf 
CUfad'a  act^Bua  qkicid  mt^ 
ftcrt-foot  acuaniva  ^tocid  ■■* 


■ilealtali  ecttBuw  iptocid  mat 
iida-iaatui  ipbicid  taap 


naa§ 

(H/aottl  ptatiot 

h—iiaaji 


1^  fitfrnH 
i^mocTttto)  cvrtipm 
f^baaratio;  tulriam 
Knoattro)  hifnttalif 
m^toattoi  lodKcnfui 
mtictfa 


n*. 
n*. 
■I*. 
■r*. 

■*. 

n«. 

a. 

■I*. 

n. 

B*. 
D. 

n*. 
n*. 
II*. 
n«. 

B«. 
B«. 
B«. 
B*. 
B*. 
B*. 
B*. 
B*. 
B*. 
B*. 


B*. 
B*. 

v. 

B*. 

E. 

B*. 

B*. 

B». 

B«. 

B«. 

B». 

B*. 

■*. 

B*. 

a*. 

B*. 

a*. 

OL 

B. 

B. 

B. 

B. 

E. 

E. 

B. 

Cft*.IW. 

B. 

a. 
a. 
a*. 


MILLXPBDes    IClaaa  Oiplo»oda) 
K)  ooMB  DM)  MtKas  diiiuuus 

SNAILS    (Molluatta.    Class  Gastropoda) 


fttcpetfcfiiiidfc 


IK.  Sadorv. 


(SUil.  as  ocaoB  a—) 

Italotcaa  UUbM  Uniawiat 

titaail.  ao  oon  aaK) 

■nnab't  Uttcnne  aail 

IMalin?  Crarii  caaeauil 

tylaa  tirugnaii 

Uue«iia««yik«be 

Hekia  Ivkcte 

&HBBe  tQ^OtlC 

homr  S»ru«  l«*eba. 

Ciistal  siltaMl  I^Klioud  a 

Trhirirteai  tiltsBtU 

•MiVrue  aUtaul 

yynrsltaaU             1 

aaU) 


AriCiiu  hmmiii'iait  IM^.Vn 
Mataa  atgai/xa  (Coarad.  IS3«) 
WaKa  ataftaiau  Call.  UM 

Mjrranoi  artitaaJiJ 

kMMtu  oiKn  OlabriiM.  1971) 
H>7 

»>>ari  »»a  oaots  ^libry.  1899) 
tpfaaas  Tbiaaiiia.  tm» 
I  xyuoelictm  nhoapaoc.  MM 
I  kelKoan  flh^aoB.  V»M 
a<a  nia^aoB.  IKS) 
■anaaas  (Dill.  IMS) 


■aitidM 


B.wr. 
ci.«.ar. 

». 
a. 

FL. 

r.. 
ru 
n. 

Hi. 

A. 


■iMe: 


ia  oatatafies  I  sad  3  are  vaadidiu*'  a»Mi«*  aa  cst««ocT  )  «f «  aa«  (sm  «<■<  4*t  <Bpt»M»«a  «<  «atc«arMk< . 
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ocnavr  n>  cum  i 


JLlWlllU.  IMC 


nema 


nsnnc  wm 


S^unU  iilTBMil  (^mudU  Sfnm  aiul) 


^  liMlitiU  nuMi  «kU«y  twt«  an!) 

mi  ^11 1  f^Mmmil  (4wt  CoUatu  bvar 


CiacuetH*  pcmlac—  mn««B.  IW*)  <- 

Oanauru  -iaAruav<  ^bmu.  19M) 

aacaoMfM  <mbm»  fflii^if.  IMI 

C34PPU  2  mt- 

OaAhart  tmmt  Pilittr.  U» 

nmminU  tmnmlia  fKJtn.  19»> 

liiililMniiK  fJiamt  nam  ^^Xm  rtmiaieoU  mtnmi  (PilifecT  ad  Itltter.  ia98> 

Itatalicalia'  ^vatewnvt".  U*^ 

itaMifltU*-  ■«■»<«■■■  ciiiteT.  mo 
ItaMlieaUi'fMMHUllrls.  1917 
■ItaMatioHJ'iiJ—UMiiftrte.  U<T 
HMntuaU*-  ttantluTWlor.  IIT 
ItaMUcaUj'  tnri«ii«  mvUs.  l«m 
WtH—  tataiain  (Mciett.  Vf*) 
MM«w  twriMU*  (B^rieM.  im) 

4i«iri«ii«  r<*iiWl>>  «fif*Kt«  nhoivra.  UtW 
m,Bli«a*tanta«lKdte.  UN 
itnaJtlKU  fOi»fi»li'  oHCar  niavKB.  19TT> 
l)nr«ic«aa  erutalu  taklv  ad  Siti.  1«7 
rri|«li>i<i  etmiem  mkte,  IW 
niftpiii  f^f^initi  ^Ifilimrtif  *nrta 

(TUjtoT.  in*) 

l|rii«   ritwOortia  mrtturum  (Hl*rr<  1**M 


^^lAiifla 


i^^ftT]teidM 


FL. 

a. 

IL. 
W. 
■V. 
O.Oi.l 


W*iMHm 


MJ(«»^l«i  amdi       mVHkfiito  MM* 


l)makipii«  ^ 

U33i 
itmMJapi^iac<aMlnia«a«Si4i.  UT 

f^t—lqpM*  >la*i>n—  fcnfcl».  UM 
DtgaJupos  r^tataiiactW  ■wrooocca*  (PUitey- 


m*<MidM 


OL 
tt. 

OL 

■r 
a. 


a. 


%t  itillii 


fa*  mli^ll  tmk  UUai  Mill 


)'■  tziadaaiU 

j't  am  mate*  tnada) 

I  tnaia  MMdt*  bar  aall) 
:  o(  iMto  trmu  aail 

I  tiicBU  mil  HUhU  tladv  txrau 


B.  UTT) 

f»i«Mlc»ito  fMai  kc*la  ai  Si*.  UT 
j)t«aJ(«Bi«  r  Wtii<<i»lti<  itdMei  Okltar.  DOW 
flmOdpa*  aoto  imaa.  UM 
»t»lapri«  riplaMwUa.  UM 
nnaktaiM  tk^ni  kcAlv.  UM 
ifvmia  ntiiB.  IMS) 
*n.  UCtt 

ifm 

njmu  atmmtim  TUflar.  IW 
Itjmu  almmm  T^flac.  UT 
ftioata  aiMiaea  Iniaa  at  Sidi.  tWT 
BjeaU  teaul  «Vlac.  UT 
ajoHj  i^af<  niitaT.  u»i 
ftliBij  dattna  iti^MB.  IMS 
ftlQBU  alaei  Inklw  ad  Ji*.  UT 
ftTCBu  memmt*lm  ad  Sali.  UT 


%*«Mida 


tt.  Hauo. 


»*oMlila 


1) 

QUa  tiTcau  aail 
g^ae  tncBU  KiUfonii  bncfcuh 

il^riKaal 


lt)au J  «iij*  Taylor.  1W7 
r  aail)  trjaat  uatatar  (Pilstar.  IMW 
ftjcBu  tatai  nvlcr.  19t7 
aioaj  4ntalianta  hnUar.  19n 
Bjcau  jfii>fi»a«i»  TVl"-  U*^ 


«k<cMlda 
«l*«MUa 

ly*T*li4a 
«*cWida 


t  am  aUd   njottJ  arugBT*  IvAlv  ad  Sato.  IMT 

ItfUx.  ur 


j'f  nim  adl 

Uacfe-erat  aliH  (^tUatr  mail} 


I  nar  aiil) 
)  rlar  ac 
I  n«w  aUli 
mmt  I  iitaill  («itta°(  nar  aail) 
Onat*  ractaal  (■faieaUM  nwr  aaU) 


I  iitim  ttm.  IMT 

r  fKOi  T^Lor.  IW 

Jtteaata  attavi  OMIlald.  UMt 

CLuBj  MOButmitt  attafaau  (La.  1M4I 

fliijidMii  aaitaiaita  iaihaiaaii  (niiteT.  190)) 

B>  nwntliM  (Ur.  1I3«) 

Itpraoj  MTftanua^  craa  (liUaaB.  U«lt 

iapcooa  tntr»t  ISm-  1*21) 

UmtvD*  mttl<tnt  mtOiait*  Mattatr.  U^) 

UMai^  ani#wa  (Say.  Id) 

LiHkana  dMreniai  (Im.  IMl) 

Utbmu  gmicultu  nfclilaa    184W 


l^fifculldida 
taiteianda 

naaoearida 


Plavocaida 
nawoewtla 


m. 


n. 

OL 

W.'TX. 
OLIM. 

n. 
n. 

IH.DL 

n.ni. 

■m. 
n. 
v. 
rr.iM. 


■Ota:     S»*«««  la  eat««oriaa  1  and  :  wa  «Mrfidat*a;  apaclaa  ia  cataflory  )  arc  oo«   (»•«  ta«  lor  eKplanatioo  ot  catagoriea) 


SPf; 


»r-?.'w  1^  "V^?  ■ 
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ormwri  AWOGncn  tore 


2       R'jgnoae  rorksiul  'sjay's  nver  snail^ 
2       Warty  rockaaail  (<eUi  bver  file  aaxl) 
X     Stall  gauculate  ri'^er  nail 
2      Itddy  rodisnail  (=nincd  nver  aall) 
2      Varicoae  rocksnail  (iwiiULtja  <ile  mail) 
2       Santice  lax  l^iat  Coliadxia  Kiwi  liapet) 
)t      Spruce  Cre«k  long's  cron 
M     Puii  Strings  arshnail  fsFuh  Spinas  poad 
soail) 

nudBbell  pcnlsnul  (<Otdi  baad  aail) 

JadDoo  Lake  soul 

Nw  Neiaao  raa-tum  <9Dail) 

Hagnifioent  i<ift  r\ear)  raa  hon 

Acorn  raa~taam 

tte«nfield  i  an  Inn 

SnaJK  Ibvcr  ciiyu  snail 

rraartip  (fiyu  (<<hacBd-V  pond  aail) 

Msh  Lain  pliyn  (>riA  Like  aaU) 

Caa  (tgia  (^lyadng  caa  aail) 

uut  liyn  (^)tab  bittle  aaaU) 

uet-Toct  ptgrn  «iai  CHqa>  aail) 

Oaa  (no  ocam  aaw) 

9at  Saoa  tra  aail 

fioua  (SbaUs,  ao  ooaon  oaa) 

S*a  daata  Ulad  bluBt-tep  aail  («Inular 

AUtaa  artifD 
Iriartcii  ndstoose  aail 
■qr*  actioD 
AiteidK*s  artifo 
Hiiaai  bar  anigo 
Occalt  artigo 
loa  ndstooae  artigo 

Kaokiatanadl 

ItilWauU  PlfiltOCWa  mirritfiiA 

Ion  Weistocaa  sucdmd 

Florida  traeaail 

Shagnr  ODil 

Ibothy  ooil 

Nvhladdiac 

Sau  Bartaa  shellad  slug  (aSlug  aail) 

Blud  glyik 

Naylad  glyik 

Hirer  bdge  auperooil 

Sidalong  stvetxxal 

m.  Maufa  differat  aoail 

Tight  ODUi  («yate's  aoail) 

rtaklia  Itoatau  aod  sDail 

Miaaiia  Oack  ongonia 

Palaetto  pilliDail 

Carinata  pillaail 

Ocoe  ooart  (•trctar's  uxMed  lad  snail) 

Calico  Rock  oral  'bench's  mddle-toothed  lad 

aail) 
<Skail.  no  cxani  emai 
tag-tooth  oo««T>    =ynes    iidlte-taotMd  lad 

snail) 
ikra^n  liptuoth 
Kb^e  Uptooth  '•s'rage  iay-4>orl<!d  lad 

aaU) 
bdi  nt.  jlitaoutb  (^Pilstry's  Darrov-apertured 

lal  snail) 
Arlonaa  aedge  ia«stem  tlsee-toothed  land 

aail) 
Karok  ladia  snail  (sKarok  heapenac) 
Idibo  taaded  apuDtauaBail 
Boulder  pale  anntauanail 

Coalville  mntainaDiil 

Caruated  striata  bmled  aomtainsoail 

Kiorled  i°varta  bnded)  mntauaoail 

'jtn  rock  '^Utco's  bndedl  -vuDtainsnail 
<*ute  daaertsaail 
iteusad  Paloe  desertsndi; 

9orago  Xoloradi:!!  df»-'"«'nil    . 
^talioa  anmtairi  sui! 


sciamncrwi 


Zjtftaria  .'iyati  'lea.  13411 
Uttusia  iia  (Conrad,  1834) 
Utbtsu  piaguis  (Uaa.  1SS2) 
UOmu  salebrxi  (Conrad.  1(34) 
Litbisit  vemcxxi  'lUfinesque.  1S20) 
Fisbezoli  aattilh  (laldaa.  IMl) 
nelOBgeoa  sp. 
Sttfaool*  pilsbryi  (Boebill.  1890) 

Stagiaiia  urataasis  (•Lymaia  kiagii)  (CaU.  1844 

Heliscma  (Cvimtex)  jxtacoeaae  Cadasm.  19)2) 

Decaaortis  ktnstseasis  (Caa,  19(6) 

Plmrtelli  (=«eliscaa]  la^afia  (FiUbry.  190}) 

nmatelli  aultisolns  (Case.  1847) 

I^pbius  euctmam  mtamaut  (Bartacti.  1908) 

Aysisp. 

/(gaeUa  bottcmen  ('P.  nrfiu  botUmen)  (Clandi. 

1924) 
HgaalU  l=Sttooitvs»}  niavstmt*  (Cuaterlain  4 

■any.  1930) 
rttimlU  I'flvu)  sfeluoa  rtmm  i  aeodi.  192S) 
fl^iaelia  l'Hv**>  utabmsu  (aacb.  192S) 
ftrielU  (•t^si)  ziaois  (Pilstey.  19IK) 
ABdi<«Ua7  spp. 

Smomu  attnmtt  Ofcuacn.  1869) 
Orelia  ca  U  tff. 
SttrkU  clmatiat  (Sterb.  1890) 

tferrlfc  aJataansis  Oj^.  1915 
HerTifc  Inaraisis  (lacnard.  1972) 
nrtigo  betmh  Vanatu.  1912 
MartifD  tutriditi  (nUOty,  1934) 
Nstigo  aiaaauaai*  (van  Mrendei.  1977) 
Ifertigo  occuita  (I«ODvd.  1972) 
Msrti«csp. 

C^(iaeI2j  geiidi  (B^n.  1927) 
Ofyicm  ttydai  raiBwwt  Pilatry.  1948 
Succiaenfi. 
Suedaeasf. 

Ugaua  taadatm  Qkiller.  1774) 
Seliixdzccuc  diaiem  <ki^.  19S7 
ttliraHtam  boBdcp  Hutncht.  19(6 
'  I.B.  Batar,  »32 
I  aotatBiia  Coofei,  VK3 
OjitfaJiia*  reda  Rnteidit.  1966 
Onk/aliaU  rateri  OCX.  1898) 
Mraneraa  clam  (Pilstry.  1898) 
/^lavitiM  caes  RukncM,  1978 
aiaxatoaeiteiR J.  Baker.  1938 
AaoBiteUa  jvfeaa  Cooger,  18U 
iatanaiJa  paanu  (Erake,  19S1) 
Qyttimutix  aa^aiatata  fOriOofaJs  aalUai  a. ) 

(Pilstey.  1980) 
Hln-fwififM  i-tafuu  MTenoCra)  ieai  cbeatmi) 

(naiiogtai.  1974) 
ladtmotimt  t=Stea>trma)  butnctti  (Pilstey.  1940) 
MModcB  arcterl  Pilatey.  1940 
ifesodCD  clatdu  (ReMer.  193:i 


BnKKt'n  ciaofia  traasulus  Ruteidit. 
.IsaodOD  jonesjaiMS  'Ardter.  U38) 


19(6 


Kilnyra  lufpaavfiis  matfer,  1848) 
Wrara  peFsgnaa  Refader,  1932 

5tapotfUM  piisteyi  (Fern*.  1900) 

Ttidcfais  occidentihs  iPilstey  (  (Ferris.  1907) 

9espencola  tartitcnaTiLiage.  1962 
Ctecbeluc  idibaasis  idatoensis  Nevccaifc.  1866 
CreoAeiiY  jugaJis  (^mobelar  jtiftlia  jagalisi 

(Bevhlll.  1890) 
(ktabelix  panfbenca  trnteriaa  (Pilstev.  1939) 
^kBoBeljjr  stngcsa  gauogyra'Pildiry.  1913 
Ctecbelix  vortex  'Onttielix  jafths  'vrrexl  (Berry. 

1932) 
Oracbeha  mJronj  'Sold-.  irS) 
Bmancnti   ^f^icnricBUI  urar^3ti  lUiiUt.  19r7) 
btmincoti  '4.Tar.-dBt3^  Milefolsare:  (Btrry, 

19)0) 
fr^anonra  i^bitvia.' ii  xrvoaoa  lB«ry.  !?:») 
aadiorenfrn  '^tATOcJiv;  iriicre-^is   tterphiU  in 

»-.:stri-.  •■!(*■. 


ntmx 

SXSimCKMV 

neiBooeridae 

■m. 

Pleurooeridae 

1H.«L. 

Pl«ffooen4>e 

TH. 

Pl««»ooendae 

■m. 

Ple<roceni)ae 

rr,™. 

Liaiaeida 

m.cR.w. 

Helongaida 

FL. 

Liaaeida 

or. 

I^aiaeida 

trr. 

Flaorioda 

w. 

PUDcrtida 

NLIX. 

Plaartida 

K. 

Plancrtada 

HI. 

Plaorbida 

K. 

nyudac 

D. 

nyndw 

n. 

Pbynda 

gr. 

nynda 

■r. 

RVBuia 

or. 

nmda 

or. 

MMtiallidae 

n. 

Partulida 

Aarica  Saca. 

AaaMiidw 

n«. 

Pivdllidae 

ca. 

Pi^iUida     - 

JtL. 

Pifdllida 

Ni,a.ia. 

PtVillida 

FL. 

PiVillida 

ia.n.ia 

Ptgollida 

n.n. 

Pi^iUidK 

OL.*. 

F^Hlida 

n. 

Socdaeida 

a          ^ 

Soociaida 

sr. 

w,n. 
a.m. 

Saodaida 

BuliMlida 

FL. 

■bI  i'^nlisrirtar 

Ik. 

w. 

Dljodae 

a. 

ArUBidK 

a. 

Zonitida 

XL. 

Zcnitida 

nr.»,n.ar.  i 

ZcDitida 

■cm. 

Zoutida 

w. 

gfflirap'niif^ 

taenea  Saa«. 

AaoBitellida 

OL 

PtdmrUa 

B. 

KOygyrida 

9. 

Polnyrida 

V. 

Kaygyrida 

IL. 

Polygyrida 

■, 

Polygyrida 

■U 

Palygyrida 
rolygyriSa 

■u 

■r.w. 

Polygynda 

n. 

Mygyrida 

JB. 

Ralygynda 

Mt.(X. 

Mygyndw 

«. 

Polygyndae 

a. 

Oreobelicidae 

D. 

Oreoiitlicidae 

W. 

Creokelicidw 

m. 

Oreobeliada 

n). 

Oreotielicida 

a. 

Oreobeliada 

a. 

OL 

IHmnthnglyptidae 

a. 

Vlaintljoglyptiilae 

a. 

:!t«ihelirida 

a. 

■or*.     Jp«ries 


-•t^goiicc 


»r*     lalijt'is      '?«'■  .'S 
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IkfCid  Cayoo  AouUvrteid  MU)!:  Path's 

C«*  iMntmrri  mtil 


2  MMil.  as  ooaop  aat) 
2  MMU.  BD  OEBOB  awl 
2      m^iuUBtad 


VlctomUe  litnadKtaBl 

nckliB't  pBoanla  aail 

(SMU.  ■>  ooBOB  naa) 

(SBBl.   BO  CCBB  DM) 

»feul.  00  aaoD  MM) 

Sbu  tKtva  iilitwiil  (^Kstntid  anil 

SB  IhdnU*  iilBrtwiil  (•(mmal  ami) 

te  Omm*  iilarimi  MMTi  auli 

» 

ddiakal  anl 

K 

teMifeaa  aul 

mddnMt  ulMtaul  (^nckly  par  null 

(kul.  no  aamm  (HM) 

CilitaBU  IMor  Mil 

X 

boaland  cactvanail  (Africa**  aaili 

talidndriaad 

(Stall.  DO  QBBB  OMt 

■oe^eoMt  mul 

UrtUB  «]aMU  aul 

ISkKil.  10  oaacn  nae) 

(kul.  OD  OBar  oiM) 

IkMta  "■*'*~'' 

Ttiuty  brutlMDul  «aUfania  taOmcD  riM 

■ml) 

Sm  bncT  (alosnail 

rra*lia  itoiMuB  uliannl 

X 

•TMthad  cKtuMMil  (^kwtM  tsliad  aHl) 

STTBTinc  IME 


fttenrtopiypTJ  trrott  mttolmmtM  OLC.  fearh.  I9Si 

klanUivIyprj  tmtt  peaaans  d.  C.  kdth.  I933t 
lklmarAcvi}i)tJ  vrcM  loiiiaBi  (A.  G.  kith,  nw 
ftinaflteijpca  oiitftorin  (PUitoy  4  nrru. 

aelxiiKtagiijT^*  ■attmm  OKiy.  19771 
MteaCtevijpei  mdUinil  ««rij  (Birtxli,  1919) 
MMadkvlfpn  oidttimai  ki^ai  Hi«-J*i.  tKH 
ftbogttevijprj  j««ucticT>jj  tamea  OKir.  19M 
ftMMbovitpo  trvti  ewiJCa  — rrt.  t9ie> 
•iatiittavlrpt*  wLtvxaii  aaifeill.  19U> 
mertnatt  ftcti  (mmxab.  OM 
mamiemtt  fKtlis  ffc^iliill    19QI) 
nkrmnoatt  tiitt  <1iiiw:ij<i,  IMA 
aknncBtt  lotoaimis  cwUmtttlit  (liUat.  19%) 
ScnriaDtj  atwtma  n.  G.  Wimt.  m^* 
acranoDtj  qpatu  Rotb.  19'7% 
ScnrjoDtJ  realli  ti^Kwrnu  (KlJtrr  t  I^w.  I9)t) 
a'cnnoDtj  nwiij  wmuM  (Villat.  193%) 
knnCDtj  '^cmoDr<;  triad  Hhkij^.  ISM) 
I  ciTtwcviaiti  (StMos.  IVn) 
I  tidths  aaor  n.  C.  tanxy.  ISni 
I  tidtlis  prcootis  (Bkit.  19IU 
hiUetrwdi  joMutaao*  (Um.  t91«) 
iij  rnxmcam  buttcoi  (PUstiv.  1900) 
u  aocsna  ftimr«  (PiiJknr.  1927) 
cnvla4>t«  Otaai  t  »Btk.  19U) 
i  Mtcm  (TUaAfi.  19U) 

SoBonlU  trmiU  (Pilifeiy  t  ftoru.  ntSt 

AhmUj  ateal/i  Milte.  ITW) 

Mnritmu  (^benrumtt)  nduau  U.  C  tuMy. 

naw 


nWLY 

HITTQilC  RIKX 

Ikteitthaalypcidk 

OL 

■(•.aiialicglwtidK 

a. 

■tliiattvlfftiiiK 

a. 

IklBiJiatogliptiaw 

a. 

lilKnttioglnittdK 

a. 

klMnOnglyptidak 

a. 

HelidDtlnglyptldae 

a. 

kbdjittaoglypdda 

a. 

■elaMfaoglypeulM 

a. 

WaianBglyvtulat 

a. 

■ilidonuolyptulae 

a. 

■clslntbovlyptidat 

a. 

fclMmthnglTPtMa 

a. 

■ibnathaglntiiM 

OL 

Itli^iBthoglwtidH 

a. 

atlanthavlyptidw 

a. 

leliiiBtlugly^idac 

a. 

Mnnthnglyptidae 

a. 

■»lwnl1rBlYptid» 

OL 

IdMinmoglyptidtt 

a. 

■tlamthoslyptidw 

a 

a. 

IdMiflaiDdyptutae 

<*. 

■tlalflOnglgtidw 

a. 

Mnothoglyptidw 

Ok. 

■elBUCfaoglyptidK 

a. 

hlinnUxiglyvtidM 

a. 

hlBiBUnglwtidae 

a. 

a. 

hUlaauBlyptidae 

e. 

■rlaaOnglyptidae 

tx. 

■tbaotfaoglyptidK 

a. 

CLAMS    t 


LS    (Hollnks.   Cla«s  Bivalvia) 
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A 
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Jt 
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2 
2 
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2 
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2 
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2 

A 

n 
i 

2 

Jk 

a 
» 
n 

2 
2 

2 

n 
» 

3t 

2 
2 
2 
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Spactacl*  can  (paarly 
UAaa  pairUbeil 
I  dt  Cnsto  pcacli 
at) 
Alti 


Cdon  tlktoa  (awacl) 
lwaliftn»  aUtoa  laaa 
CkqIub  tUtoa  taaid) 
ricnta  T  ■— 1 
M  ttnmdgt  Ciil) 
OackiU  kick  pockKteck  (' 


rly 


rJjodu  KtodoDf  (Siy.  192N 
jti/irt  mrritatt  Jctaacn.  19B) 
ftjdiM  Mnyiinidrun  ftylor.  19P 
Ksidtm  uiCramtaaaPnat.  UB 
ttiaidgat4  trails  Om.  lU*) 

t«  jtnprpwH  OafiociVB.  lilU 
iCi  totandEB  (IM.  112* 
I  mcarii  ttfanin.  19M 
I  nmmlimt  Om,  U34) 
or*  mtmti  ClMTlK.  19n 
Dt4  vi^tiaai  nukv,  am 
I  ocuiacu  (I.Ua.  ItSS) 
I  i«MJ<n  Ortam  4  «Ugv.  »U 


11  (- 


■oaaal) 
fMlMll  (waaal) 


ittn  tat-riall  pairly 


) 
C«atar  i*iJB  (aaatl) 
Uagri  ^ila  (natuaui  pnrly 
UUBita  Unot  (naacl) 
Utaria  ffuqauaal  {<»BrgU  mm 
) 


tapU  baAelutar  (aaaal) 
9uwnmi  (^rc-fcn  parly 
kelad  nfOatell 
QaktrladUD  catatell 
Of>t«  aaaaal 
I«afsfatll  (^roitt*  pMrly 
>rriTiAi11   (^ccn  pavly 
Ufam't  pMily  auaal 

Lmi  «toaa  paarlv 
11  Oavis'  parly 
1) 


T\rfl»  cats 


rly  I 


Soutkara  irnnatill  (auanl) 
(•fua-ngpd  i 
ritnaiteU  ( varty  farly  i 
QatarUol  laaf AtU  ("ttaaifi  paarly  i 
•oruwra  ntnaateU  (aiaatlt 
hrro*  piotoa  [aaiiD 
Crackiao  prarlypaael 
fiaa-luad  poctatteok  (oaaal  > 


Qfvopau  atam  (Coand. 


r>jntaiii  ttegrit  K.  irrcnta} 

trijt-ir,  aamvaoten  filler.  19^ 
OUptio  aigtUi  (Lea.  U63i 
taiftio  lAfpardjjDi  (I.La.  VO*> 
BHptio  vaaoa  (Ua.  183e) 
tUiftw  lau'aaiauiJi  (Uaa.  Utl) 

tOJptxadmM  Mlattimm  (I.Ua.  IMR 
»irTMaai  utmtcnu  (Usa.  1171) 
^■ddaaa  faaaryijufa  lL*a.  UST) 
»ir*laaa  tewjdaa  (La.  U3U 

.(  (lia.  18J4) 
tlmctoat  (lifiiaapa,  lt2m 

(La.  UMI 
I  icf^rai  OttaAai^  19151 
Hu'idliai  iauor  fUa.  1M)> 

I  ifKUi  nalter,  1910) 
I  aatjftruta  Niaral  1MB) 
^uAJjBBi  cMogutfj  aMiQuitJ  ^ 

flttfiasqoc,  ine) 
BiiiAiiaa  ofAcaiaogaaau  (I. Lea.  1197' 
I  fKSOoUt  (by.  It^) 
r  fKpatiat  Rita.  1157? 
I  tlaa,  1921 
BnntfMa  taruicaa  rarviaa  (I.Ua.  U39) 
B<  Klanck  «d  Imrm.  19^ 
I  iara  OMmaqa.  ISHn 
nils  aJtilis  'Conrad.  KM) 


HKqaritifandar 

M..tt.n.oi.iL.rr.]DJB7.ai.'B«.^ 

nrgarittfErida 

IL. 

!»aani(»a» 

w. 

SItianida 

CkCIL 

UdooUa 

a. 

rr.m. 

cr,«.ii).ic«.iuj»».i».vi,Tr. 

ttermdar 

M.. 

ttormitar 

K. 

Tkiomtea 

K. 

Oaoalte 

lU 

KA. 

TkklcBidw 

■Ul. 

W.RS.W.CK. 

mn     rtrifaiita 


M..  IL.  DI.D.Ci.lt.1ll.1ft.OT. 
n.  Haaoo. 


•ttiirmilar 
ttiimiiiai' 


ttiioudae 


Ikiomdat 
HQonidac 


ttuondat 
QtaioBidaF 
Qbioaijdaf' 


iL.KY.'n  n 
«,.icy.i».n. 
«L»,'nh. 

W.lt)*. 

If.W 

M/.W.W. 

IL.OL 

IL.IL  V.CT.ai  IN 

a. 

IIL«.1» 

«.•.■». 
Il^.flp. 
a  m.nr.n  n  m  « 


"«ia«i 
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cxnBon  MO  (xmoH  MIC 


SCIBRirXC  RNC 


isnur 


ErsTonciuHZ 


SouOan  aadakcll  (aaaal) 
Linad  pockrUxBk  (auaaal) 
oraga-nacn  audat  taaaal) 

tat  BElKt    (BOKl) 

(■Waiahii  paarly  aaaaal) 
Sfauy-Tayed  poclatbaut  (aaael) 
CaroUna  laclapUtter  (waaal) 
taaaaaa  baaI«Uttar  (anael) 
ScalariaU  (aaaal) 
Safeaada  paarljauaad 
Hi*  piak  (OoU  atick  pearly  aawl) 


fa^aifir  aatnlis  (Su^aon.  1900) 
faW"il)r  biamuitu  (Siivsco,  1900) 
lavniia  pmtmlis  (Ocorad,  ia34) 


) 

OiAAall  dMael) 
T>Biiiiiiii  cluMxU  (aaaal) 
nal  jigtoe  (luaaal) 
tarior  pdgtae  (auaaal) 
Puk  pifltoa  (aaal) 
Itw  mtoa  (aaaal) 
IteaalunateU  (auaaal) 
Ton  haalaplittar  (aaaal) 
Uakaa  haalapUtter  (aaael) 
Saadara  IbAqfatiaU  (aaaaU) 
■oa^  rattitafoot  (auaael) 
Wiagad  aipleleaf  (tou^  aaiOe  leaf  pearly 
) 


hlaivite  (aaael) 


Purple  lilliput  (auaael) 

Savaaak  Ulllput  daaael) 

Nadea  faaafoot  (ajsael) 

Cbocta  baa  «bixta>  pearly  aaal) 

■qadbaa  taaal) 

fantac^  erealBtell  (^Irtaa'a  pearly  auaael) 

taple  baa  (•naa-ngad  pio^  paarly  aaael) 


I  ntinmramt  rrieraa,  1927 
fa^aiTiii  jutaBpnJafa  a.Ua,  1840) 
faairaii  daoorata  (Ua,U52)) 
faaipiTia  bOttaaa  (Ua,  lUt) 
Uptaim  leftaicB  Oatuaaqaa,  1820) 
Lmiyrtm  dntttelkadm  (La.  1840) 
Ctoaru  ntiaa  Oaarck.  1(19) 
aboana  ntiilara  (»i^.  1899) 
fZcurabaa  djia  (laai  >.  1819) 
Waumbaa  oaftnr  (Ccorad,  1834) 
naiaobai  frritctme  n.Ln.  1897) 
nauraUaa  ndelia  (Ooarad.  U34) 
Haarabaa  rubna  Oafuaaqa.  1820) 
nambaa  aana  a.Iaa,  1860) 
A^paoaia  pqpci  a.Ua,  1897) 
ftitaBUa  m*ii  *iaiia  (Triaraco,  1896) 
AteanJa  iafljra  (La.  1831) 
Rycbobrandka  jaaeai  (no  der  Sdalie,  1934) 
CUaAiiIa  cyludrioi  tttigillaU  (B.H.Ikitfit,  1898) 
fiuaikulj  ^ra^oa  K^xrad.  1835) 

fltonnainM  atdteUi  (Siapaa,  189S) 
fivacaaias  aafai^ua  (Sv,  1(2S) 

Bimliai  Jjndhs  atafiaeaque,  1831) 
Ibaolaaa  puUm  (Ocind,  1838) 
ftaacaia  cBpaata  a.Ln,  1860) 
nUoM  ctortaaaas  btbaara.  1964 
MiloM  Aba2i(  (La,  1831) 
VlUoa  itaaau  (Wker,  1929) 
KUcaa /enuiiurar  (Ua,1861) 
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u.n. 

■..UUIB. 
M..fL. 

rr.«.«. 
iii.iL.B.inr.iD.ai.flK.Q. 


■,n.iL.iii.rr.ia.iD.ar,ci.n.ft.«i.*r. 


Ikioaida 


IL,III.D.ia,».0i.1>. 
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DEPARTMENT  OF  TRAMSPOfTTATION 

rWOImW  AVWUUn  AUI I  Mi  WHTBDOn 

14  CFR  Part  107 

(Docket  Na  asset;  Amdt  No.  107-4] 

RIN2120-ACee 

Acoeee  to  Secured  Areee  ol  Airporte 

Aontcv:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Pinal  rule. 


r.  This  rule  establishes  a 
requirement  for  certain  airport  operators 
to  submit  to  the  Director  of  Qvil 
Aviation  Security,  for  approval  and 
inclusion  in  their  approved  security 
programs,  amendments  to  ensun  that 
only  those  persons  authorized  to  have 
access  to  secured  areas  of  an  airport  ara 
able  to  obtain  that  access  and,  alsa  to 
ensure  that  such  access  is  denied 
immediately  to  individuals  whose 
authority  to  have  access  changes.  The 
rule  provides  for  the  installation  and  use 
of  a  system,  method,  or  procedura  that 
meets  certain  performance  standards,  or 
the  use  of  an  approved  alternative 
system,  method,  or  procedura  for 
controlling  access  to  secured  areas  of 
airports.  Tliis  rule  is  needed  to  improve 
control  of  the  locations  that  provide 
access  to  secured  anas  of  airports.  It  ia 
intended  to  enhance  airport  security  by 
precluding  access  to  these  araas  by 
unauthorized  persons. 
WfWClPn  DATE  February  8. 1969. 
Fon  PURTHm  mfotmA-noH  contact: 
Quinten  T.  Johnson.  Civil  Aviation 
Security  Division  (ACS-lOO).  OfBce  of 
Civil  Aviation  Security.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  8W., 
Washington,  EX:  20591:  Telephone  (202) 
267-3370. 


Background 

The  Federal  Aviation 
Administration's  (FAA)  Qvil  Aviation 
Security  Program  was  initiated  in  1973. 
Part  107  of  the  Federal  Aviation 
Regtilations  was  promulgated  to  provide 
a  secure  environment  in  which  a^ 
carriers  can  operate.  Airport  operatora 
are  required  by  Part  107  to  have  an 
FAA-approved  airport  security  program. 
The  approved  seciirity  program  must 
describe  the  functions  and  procedures  to 
control  access  to  certain  araas  of  the 
airport  and  to  control  movement  of 
persons  and  vehicles  within  those  araas. 
The  Personnel  Identification  Procedures 
contained  in  airport  security  programs 
provide  a  means  of  control  once  an 
individual  has  gained  access  to  a 


restricted  araa.  The  FAA  is  concerned 
that  these  procedures  could  allow  an 
individual  using  forged,  stolen,  or 
noncurrent  identification  to  compromise 
the  secured  araas.  The  FAA  is  also 
concerned  that  former  employees  could 
use  their  familiarity  with  airline  and 
airport  procedures  to  succeed  in 
entering  a  sealed  area  and  possibly 
commit  a  criminal  act  on  board  an 
airuaft 

The  December  7, 1967.  tragedy 
involving  Pacific  Southwest  Airlines 
(PSA)  Fl^t  1771.  in  which  38 
passengen  and  5  crewmemben  were 
killed  after  departing  Los  Angeles 
International  Airport,  highlighted  FAA's 
interest  in  improving  the  control  of 
access  to  secured  araas  of  an  airport  An 
airport  araa  where  access  to  airoafl  and 
airport  facilities  is  possible  should  be 
accessible  only  to  an  individual  who  is 
authorized  to  be  in  that  area.  These 
areas  should  be  controlled  carefully  to 
prevent  tampering  with  aircraft  and 
airport  facilities  and  to  preclude  tragic 
consequences. 

The  FAA  accelerated  its  efforts  to 
head  off  the  type  of  situation  potentially 
raflected  by  the  crash  of  PSA  Flight  1771 
and  to  improve  the  level  of  security 
generally.  This  acceleration  resulted  in 
the  promulgation  of  an  emergency  final 
rule  amending  the  preboarding 
screening  procedures  contained  in  Parts 
108  and  129  of  the  Federal  Aviation 
Regulations  (52  FR  48508;  December  22, 
1967).  To  complement  the  procedures 
required  by  that  emergency  regulation 
and  to  expand  the  performance 
standards  of  security  systems  at 
airports,  on  March  11. 1988,  the  FAA 
issued  Notice  of  Proposed  Rulemaking 
(Notice)  No.  88-6  (53  FR  9004;  March  18. 
1988).  Tliat  notice  proposed  that  airport 
operators,  whose  airports  met  certain 
criteria,  be  required  to  submit  to  the 
Administrator,  for  approval  and 
inclusion  in  their  appraved  security 
programs,  amendments  to  their 
programs  that  ensura  that  only  those 
persons  authorized  to  have  access  to 
secured  areas  of  an  airport  are  able  to 
obtain  that  access  and  also  ensure  that 
such  access  is  denied  immediately  to 
individuals  whose  authority  to  have 
access  changes.  It  further  proposed  that 
the  program  provide  for  a  means  to 
differentiate  between  persons 
authorized  to  have  access  to  only  a 
particular  portion  of  the  secured  area 
and  persons  authorized  to  have  access 
only  to  other  portions  or  to  the  entire 
secured  area.  To  provide  this  increased 
control  of  locations  on  the  airport  the 
FAA  proposed  in  Notice  No.  88-8  the 
installation  of  a  computer-controlled 
card  access  system.  The  notice  also 
proposed  that  airport  operatora  be 


allowed  to  install  alternative  systems 
which,  in  the  Administrator's  judgment, 
would  have  the  same  capabilities  as  the 
computer-card  system  and  would 
provide  an  equivalent  level  of  security. 

Additionally.  Notice  No.  88-6 
specifically  stated  that  the  proposal 
would  supplement  not  replace,  the 
existing  photo  identification  system 
required  by  an  (drport  operator's 
approved  security  program.  The 
continuous  display  of  the  individual 
identification  in  secured  araas  is 
necessary  so  that  unauthorized 
individuals  can  be  challenged  in 
accordance  with  f  107.13.  However,  the 
notice  proposed  that  the  airport  operator 
be  given  the  option  of  integrating  the 
system  proposed  by  Notice  No.  88-6 
with  the  photo  identification  system  and 
issuing  a  single  credential. 

The  anticipated  capabilities  of  a 
computer^ontroUed  card  access  system 
were  discussed  in  Notice  No.  88-6.  In 
addition  to  being  able  to  monitor  each 
location  where  access  to  the  secured 
area  is  permitted  by  means  of  a  "card 
reader"  linked  to  the  control  computer, 
the  system  would  be  designed  to 
provide  for  unique  coding  for  each  card. 
The  system  would  also  be  capable  of 
performing  other  functions  that  can 
improve  an  airport's  security  profile 
including  the  ability  to  cause  an  alert 
when  access  is  denied  to  a  person  who 
attempts  to  use  an  invalid  card  and  to 
establish  a  log  of  the  system's  activity. 
The  notice  intentionally  did  not  address 
the  details  regarding  the  actual  locations 
of  the  card  readera  and  the  operational 
methods  to  be  employed  by  the  system 
since  each  individual  airport  would 
employ  a  system  specific  to  its  needs. 

In  Notice  No.  88-*  the  FAA  proposed 
a  4-phase  schedule  for  airport  operatora 
to  submit  to  the  Administrator 
amendments  to  their  security  programs. 
The  phases  were  based  on  the  total 
number  of  peraons  screened  annually  at 
an  airport  (The  preamble  to  the 
profKMed  rule  incorrectiy  stated 
"number  of  passengera  screened" 
annually.) 

The  notice  proposed  that  upon 
approval  of  the  amendment  by  the 
Administrator,  airport  operatora  would 
fully  implement  their  systems  within  6 
months  from  the  date  of  approval. 
However,  the  Administrator  could  allow 
up  to  an  additional  6  months  for 
implementation  of  the  system  at  certain 
locations  on  each  airport.  The  intent 
was  to  ensure  implementation  at  the 
most  critical  airport  locations  and  to 
allow  additional  time  for 
implementation  at  locations  that  provide 
access  to  more  remote  locations  on  the 
airport. 
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Diacusskm  of  Commants 

As  of  May  31, 1988,  die  FAA  received 
122  written  comments  in  re^Ninse  to 
Notice  Na  88-6  fivim  oisanizations 
representing  the  aviation  industry,  air 
carriers,  individuals,  manufacturers,  and 
airports.  The  majority  of  die 
commenters  object  to  the  pioposal 
either  in  part  or  in  its  eirtirety.  They 
believe  the  proposal  to  be  premature 
and  lacking  in  its  evaluatioa  of  con4ilex 
issues.  Numerous  coomeBten  support 
the  intent  of  the  proposed  rale  but 
express  concern  becaaae  it  lacked 
specificity  about  the  requirements  and 
because  diey  made  incorrect 
assumpti«is  about  die  scxipe  of  the 
requirements.  The  following  '<«tfi'fftfn 
is  intended  to  address  the  comments 
and  explain  the  FAA's  response  to  Uie 
concerns  identified  in  the  122  comments 
received  dirou^  May  31. 19ea  The  FAA 
has  reviewed  and  considered  late-filed 
comments  to  determine  if  any  new 
issues  were  raised  or  any  si^iificant 
new  factual  information  was  provided. 

Six  commenten  request  a  OOKlay 
extension  of  the  May  2. 1988.  closing 
date  for  comments  oo  Notice  Na  88-6 
including  requests  frtm  the  American 
Assodatkn  of  Airport  Executives 
(AAAE),  the  Airport  Operatora  Council 
International  (AOCI).  and  the  Regional 
Airline  Assocaatiaa  (RAA).  A  letter  was 
also  received  from  the  Air  Transport 
Association  (ATA)  in  support  of  die 
AAAE  and  AOCI  requests.  They 
comment  that  considering  the 
magnitude  of  the  issue,  more  time  is 
needed  to  allow  for  wider  distribution 
and  discussion,  to  prepare  additional 
infbrmatian  ooocennog  the  costs 
associated  with  tiie  proposed  system, 
and  to  allow  maximnm  oommems  and 
facilitate  an  open  exchange  of  ideas. 
The  FAA  denied  the  requests  for 
extension.  However,  die  FAA  continued 
to  consider  late-filed  comments  beyond 
July  2.  the  date  on  whidi  the  requested 
extension  period  would  have  expired. 

Twelve  commenten  are 
recommending  that  Notice  No.  88-6  be 
withdrawn  to  allow  time  for  the  FAA. 
airport  operatora  and  tenants,  and  other 
interested  parties  to  ex]dore  die  total 
security  problem  that  mi^t  exist  at 
airports.  At  least  three  commenten  are 
requesting  a  public  hearing  wfaidi  they 
believe  will  allow  them  to  air  their 
concerns  and  expose  pertinent  issues 
thereby  providing  the  FAA  and  the 
aviation  conummity  with  necessary 
information.  Ten  commenten 
specifically  request  die  FAA  to  conduct 
a  study  of  the  technology  that  is 
available  regarding  automated  access 
control  systems  to  determine  the  most 
appropriate  sj'stem  to  accomplish  the 


objective  of  the  proposals.  Several 
commenters.  including  ti»  ATA  and 
AAAE.  recommend  that  the  FAA 
conduct  a  pilot  program  at  several 
airports  to  evaluate  more  realistically 
the  issues  invtdved  in  this  nilemaking. 

While  vrorthy  of  merit  under  less 
compelling  circomstanoes.  the 
implementation  of  any  of  these 
recommendations  wcadd  result  in  the 
postponement  of  a  security  measure 
intended  to  promote  the  safety  of  air 
traa^Ktftation  and  therefore  muB4  be 
balanced  cavefuHy  against  l^at  goal  The 
informatioB  that  would  be  provided  to 
the  FAA  throng  a  pidilic  bearing  would 
diqilicate.  to  a  large  extent  that  afready 
contained  in  Docket  No.  25568.  Throo^ 
its  experience  at  aMse  than  a  dozen 
major  airports  and  other  faraKti^y.  the 
FAA  has  been  made  aware  of  most  of 
the  existing  tecfanolqgy  regarding 
computeiiaed  access  control  systems 
and  is  confident  that  technology  is 
available  to  awet  die  requirements  of 
diis  final  rale.  AdditicttaOy.  die  FAA 
iHstoricafly  has  been  reviewing  and 
evaluating  all  aspects  of  an  airport 
operativ's  security  program  to  ensure 
that  it  ia  oaauBrasBrate  with  the  size, 
layout  fecatiao.  and  activity  level  of  the 
particular  mrport  Craxsequently,  the 
FAA  fiilly  expects  to  be  involved  early 
an  regarding  the  scope  and  design  of  a 
system  that  oieetB  the  required 
performance  standards  or  an  approved 
alternative  that  will  comply  widi  the 
final  rule.  Fkam  its  historical  role,  as 
wdl  as  its  early  participation  in  the 
process  oathaed  in  this  final  role,  the 
FAA  believes  that  the  reqairements  of 
this  ndemaking  are  both  realistic  and 
supportable. 

The  FAA  plans  alao  to  issue  gmeral 
guidelines  to  assist  airport  operatora  in 
their  sdection  of  a  sy^em.  aaediod.  or 
procedure  and  pr^mration  of  an 
amendment  Hie  guidelines  elso  will 
assist  FAA  personnel  in  their  review 
and  approval  of  the  amendment 
conttdnmg  an  airport  cqierator's 
proposed  strategy  to  install  and 
imf^ement  a  system,  method,  or 
procedure  that  meets  the  performance 
standards  or  an  approved  alternative.  In 
summary,  the  FAA's  input  and 
involvement  at  the  very  early  stage  will 
address  many  of  the  commenten' 
concerns  that  mi^  otherwise  aigue  for 
delaying  final  action. 

Funding  was  another  concern 
identified  by  46  commenten.  Most  of 
them  indicate  diat  the  Airport 
Improvement  Program  (Aff)  would  be 
their  only  source  of  funding.  Many 
airport  managera  make  reference  to  the 
notice  which  stales  that  the  proposed 
system  would  be  eligible  for  funding 


under  AIP;  however,  their  concern  is 
that  the  amount  of  AIP  ftuwiii^g  available 
would  not  cover  all  costs.  Connnenten 
also  express  concern  that  other  airport 
improvement  projects  woidd  be  impeded 
due  to  the  diveraion  of  AIP  foods. 
Several  of  the  commenten  recommend 
diat  the  FAA  consider  maiai^  other 
funds  available  if  a  final  rale  is  iseeiiil 
Lastiy,  the  commenten  state  that  the 
short  implementation  schedule  proposed 
in  the  notice  could  aiake  AIP  fending 
impossible  due  to  the  amount  of  time 
needed  to  process  sodi  requests. 

The  majority  of  the  airports  covered 
by  this  rule  are  primary  auports.  These 
airports,  partiadariy  the  larger  ones, 
have  historiadiy  funded  much  or  moat 
of  their  capital  devebpnent  without 
Federal  financia]  aid  In  addition, 
primary  airports  receive  entitlement 
foods  each  year  under  the  AIP.  It  is 
expected  that  these  airport  sponsora 
would  use  the  AIP  entitiements  or  their 
own  resources  to  fiind  required  security 
capital  costs.  To  the  extent  that  these 
resources  are  not  adequate  at  smaUer 
airports  and  depending  on  the 
availabiUty  irfcdier  folding  sources 
within  the  AIP.  die  FAA  wodd  consider 
supporting  the  program  widi  funding,  as 
necessary.  Since  the  final  rule  includes  a 
revised  impleroentation  schedule,  the 
FAA  believes  that  noraul  fraiding 
widna  the  AIP  should  be  sufficient  to 
aid  airports,  and  a  "set  aside"  fund  is 
not  necessary. 

Fifty-oght  ooomienters  are  concerned 
about  the  costs  that  would  be  involved 
to  achieve  coraphaace  with  the 
requirement  being  proposed  Tbey 
believe  the  cost  figmes  reflected  in  the 
notice  to  be  underestimated  Several 
commenten,  including  the  ATA  AAAE. 
and  AOCL  provide  details  of  estimated 
costs.  Those  organizations  indicate  that 
the  FAA  cost  estimates  are 
underestimated  by  as  mudi  as  a  factor 
of  10.  For  that  reason,  the  commenten 
believe  that  the  Regulatory  Evaluation  is 
not  accurate.  They  also  state  that  die 
regulation  being  proposed  meets  the 
criteria  for  a  major  regulation  imder 
Executive  Order  12291  and,  therefore, 
requires  a  Regulatory  Impact  Analysis. 

La  response  to  the  concerns  regarding 
the  estimated  costs  of  the  proposal  the 
FAA  reviewed  further  the  data 
contained  in  its  Regulatory  Evaluation. 
The  results  of  that  review  are  reflected 
in  the  evaluation  for  the  final  rule.  A 
summary  of  the  Regulatory  Evaluation  is 
included  in  this  preamble  under  the 
heading  "Economic  Summaiy." 

The  concerns  identified  by  the 
commentera  regarding  the 
implementation  of  the  proposal  reflect 
the  extremely  tight  timeframe  proposed 
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in  Notice  No.  88-6.  Twenty-nine 
commentera  contend  that  the  unrealistic 
schedule  makes  compliance  impossible 
considering  the  time-consuming  process 
involved  for  budgeting,  designing, 
bi  jdlng,  procuring,  and  installing  a 
system.  Several  commenters  are 
recommending  2  years  in  addition  to  the 
time  proposed  in  Notice  No.  88-6.  One 
commenter  recommends  that  the 
compliance  time  for  this  requirement  be 
3  years  following  the  allocation  of 
dedicated  AIP  funds. 

The  FAA  agrees  with  the  commenters 
regarding  their  concerns  about  the 
implementation  schedide  proposed  in 
Notice  No.  88-6.  Accordii^y,  the  final 
rule  contains  a  revised  implementation 
schedule.  The  revised  schedule 
constitutes  a  significant  change  from  the 
language  proposed  in  Notice  No.  88-6. 

Thirteen  commenters  express  concern 
for  the  effectiveness  of  a  system  that 
airport  operators  might  be  forced  to 
implement  if  they  are  subject  to  the 
schedule  proposed  in  the  notice.  If  289 
airports  were  required  to  comply  with 
the  schedule  as  proposed  in  the  notice, 
the  overdemand  for  qualified  vendors 
would  require  using  inexperienced 
contractors  and  companies.  The 
commenters  are  in  favor  of  extending 
the  time  period  for  implementation  since 
compliance  with  the  proposed  schedule 
could  have  a  detrimental  effect  on  the 
system  quality  and  reliability,  especially 
at  medium-  and  small-sized  airports. 

The  FAA  considers  these  concerns  to 
be  valid,  and  as  stated  above,  the 
schedule  contained  in  the  final  rule  is 
revised.  Current  data  indicate  that  270 
airports  would  be  required  to  comply 
with  a  final  rule. 

The  performance  standards 
associated  with  a  computer-controlled 
card  access  system  causes  serioua 
concerns  for  at  least  14  of  the 
commenters.  Nine  commenters  believe 
the  time-date  requirement  for  controlling 
access  to  be  impractical  due  to 
necessary  adjustments  in  work 
schedules  to  meet  demands.  Their 
specific  concern  is  for  the  impact  it  will 
have  on  day-to-day  operations;  e.g., 
reassigning  staff  personnel  using 
different  gates  for  delayed  flights, 
working  overtime,  and  rhjinginfl 
workshdfts. 

If  a  computer-controlled  card  system 
is  selected  by  an  airport  operator  to 
meet  the  requirements  of  the  final  rule, 
the  FAA  anticipates  that  the  system 
would  be  designed  to  have  unique 
coding  for  each  card  so  that  the 
computer  can  be  reprogrammed  in 
minutes  to  revise  the  access  authori2ed 
by  a  specific  card.  Such  details  will  be 
developed  in  the  context  of  the 
amendment  to  an  airport's  approved 


security  program  and  will  take  into 
account  the  need  for  operational 
flexibility.  The  FAA  plans  to  issue 
general  guidelines  on  system  operation. 

Many  of  the  commenters  express 
concern  for  terminology  contained  in  the 
notice.  "Secured  area"  is  not  defined  in 
Part  107  or  106  of  the  FAR.  Two 
commenters  request  a  definition  of 
"immediately"  which  is  stated  in  the 
proposal  to  indicate  when  access  should 
be  denied  to  individuals  whose 
authority  changes.  Other  commenters 
express  concern  regarding  the  use  of  the 
word  "airports"  veraus  "airport 
operators"  in  the  preamble  to  Notice  No. 
88-6.  Twenty  commenters  are  concerned 
about  an  apparent  conflict  that  centers 
around  the  airport  operator's 
responsibilities  for  security  under  Part 
107  and  those  of  air  carriers  subject  to 
Part  106  who  have  entered  into 
exclusive  use  agreements  with  airport 
operators.  The  commenters  urge  the 
FAA  to  clarify  this  issue  before 
proceeding  with  a  final  rule.  One 
commenter  requests  standardization  by 
the  FAA  in  its  interpretation  of  a  final 
rule. 

The  FAA  intentionally  did  not  define 
"secured  area"  in  the  notice,  nor  is  it 
defined  in  the  final  rule.  To  do  so  could 
result  in  the  compromise  of  airport 
operators'  security  programs.  Use  of  the 
term  "immediately"  is  intended  to  stress 
the  urgency  with  which  an  airport 
operator  should  act  to  deny  access  to 
secured  areas  by  unauthorized 
individuals.  The  preamble  to  Notice  Na 
88-6  used  the  phrase  "in  a  matter  of 
minutes."  Although  the  FAA  has  not 
further  defined  this  term  in  the  final  rule, 
the  FAA  believes  that  the  time  interval 
should  be  the  reasonable  minimimi  time 
necessary  to  adjust  the  database  to 
deny  access  to  an  individual.  Regarding 
the  use  of  the  word  "airport,"  the  FAA 
agrees  that  the  preamble  statement 
referenced  by  the  commenten  creates 
confusion.  However,  the  proposed  rule 
and  the  final  rule  clearly  establish  that 
the  regulated  entity  is  the  airp<Ml 
operator.  Finally,  the  FAA  does  not  view 
the  use  of  the  term  "airport  operator"  as 
being  inappropriate  notwithstanding 
that  an  airport  operator  may  have 
entered  into  an  exclusive  use  agreement 
with  an  air  carrier.  When  entering  into 
an  exclusive  use  agreement,  the  air 
carrier  must  accept  the  controls  and 
procedures  levied  upon  it  by  the  airport 
operator.  In  such  a  case,  the  airport 
operator  may  be  required  to  establish 
additional  controls  or  modify  existing 
ones  for  selected  areas  of  an  airport  to 
comply  with  this  final  rule. 

The  FAA  agrees  with  the  commenter 
who  requests  that  the  FAA  standardize 
its  interpretation  of  a  final  rule  to 


prevent  serious  differences  in  its 
Implementation.  The  FAA  will 
accomplish  the  requested 
standardization  through  the  issuance  of 
guidance  to  the  various  FAA  regions  for 
dissemination  to  the  civil  aviation 
security  inspectors. 

A  number  of  commenters  express 
concern  that  individuals  who  ordinarily 
have  access  at  several  airports  (such  as 
crewmembers  or  officials  of  a 
multiairport  jurisdiction)  would  need  a 
card  for  each  airport  At  least  five 
commenten  recommend  that  a 
commonality  exist  among  the  systems  to 
preclude  possible  confusion  and 
inconvenience  stemming  from  individual 
systems  which  deny  access  to  the  above 
individuals.  The  commenters,  in 
essence,  recommend  that  the  FAA 
require  access  control  systems  that  are 
compatible  on  a  national  basis. 

The  FAA  does  not  agree  at  this  time, 
that  imposing  uniformity  is  warranted. 
First,  it  would  require  imposing  a 
uniform  type  of  system,  e.g..  a  computer- 
controlled  card  system.  Moreover, 
requiring  each  airport  to  have  a  system .  . 
with  nationwide  capacity  and 
compatibility  (capable  of  storing 
hundreds  of  thousands  of  names)  would 
drive  system  costs  up  and  would  benefit 
only  a  small  segment  of  the  individuals 
who  are  associated  with  the  regulated 
entities.  Moreover,  since  the  final  rule, 
expands  the  opportunity  to  use  an 
alternative  system,  method,  or 
procedure  in  response  to  the  comments, 
nationwide  uniformity  is  not  practicable. 
However,  an  effort  is  underway  to  study 
the  feasibility  of  an  access  system  with 
multiairport  capabilities.  The  FAA 
anticipates  that  operational  issues  will 
be  identified  in  the  study. 

Twenty  commenters  address  the  issue 
of  alternative  access  control  systems 
that  provide  an  equivalent  level  of 
security.  Many  of  these  commenters, 
including  operatore  of  small  airports, 
state  that  nonautomated  systems  should 
be  permitted.  They  believe  that  the 
requirement  for  the  alternative  to  have 
the  same  capabilities  as  a  computer- 
controlled  card  system  is  too  restrictive. 
Ten  comments  were  received  frt)m 
people  who  are  in  the  business  of 
providing  systems  for  access  control. 
The  intent  of  these  commenters  is  to 
make  the  FAA  aware  of  technologies 
that  are  available,  and,  more 
importantly,  to  recommend  that  a  final 
rule  not  require  one  type  of  system 
while  allowing  others  to  be  used  by 
exception  as  proposed  in  Notice  No.  88- 
6. 

The  FAA  agrees  that  in  addition  to 
the  specific  technology  identified  in 
Notice  No.  88-6,  others  may  be  available 
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to  meet  the  objectives  of  the  proposal 
The  FAA  also  envisions  that  operators 
of  the  Mnaller  airports  may  be  able  to 
meet  the  requirements  of  this  final  rule 
with  minimal  or  no  computer-assisted 
hardware  installation.  "Hie  final  rule  is 
revised  accordingly. 

The  lack  of  specificity  regarding  the 
doors,  gates,  or  other  locations  diat 
would  be  involved  in  the 
implementatioa  of  the  proposed  system 
is  of  conoem  to  24  commenters.  They 
contend  that  the  number  of  access 
points  to  be  controlled  will  significantly 
impact  the  cost  of  the  system.  They  also 
express  concern  about  the  applicability 
of  a  rule  to  those  points  that  give  access 
to  various  suppliers  who  are  making 
daily  deliveries  to  tenants  in  a  restricted 
area  and  to  the  current  escort 
procedures  that  provide  construction 
workers  with  daily  or  temporary  access 
to  restricted  areas.  Seven  commenters 
believe  the  proposal  to  be  in  conflict 
with  fire  codes. 

For  the  same  reason  that  "secured 
area"  was  not  defined,  die  FAA  was  not 
specific  regarding  doors,  gates,  and 
oUier  locations  to  be  controlled.  To  do 
so  would  compromise  an  airport 
operator's  security  program.  For  that 
reason,  dw  FAA  specifically  requested 
that  airport  operators  not  discuss  in 
their  comments  specific  details  of 
current  or  propoaied  security 
arrangements.  The  FAA-planned 
guidance  for  the  various  FAA  regions 
will  assist  the  FAA  personnel  and 
airport  operators  in  the  identification  of 
those  access  points  that  should  be 
subject  to  control  by  the  system, 
method,  or  procedure  required  by  this 
final  rule.  Tlie  FAA  does  not  envision 
that  every  door  or  other  access  point 
will  need  the  enhanced  access  controls. 
In  response  to  the  concern  regarding 
suppliers,  the  intended  effect  of  the 
requirement  proposed  by  the  notice  will 
not  allow  the  FAA  to  consider  the 
inconvenience  of  such  a  requirement  to 
any  one  group.  Escort  procedures  are 
associated  with  an  airport's 
identification  system,  and  Notice  Na 
88-6  stated  that  the  proposal  would 
supplement  not  replace,  an  existing 
identification  system  required  by  an 
airport  operator's  security  program. 
Escorting  of  persons  will  continue  to  be 
permitted  under  the  rule. 

Twenty-nine  commenters  state  that 
the  complicated  and  expensive 
automated  security  measures  proposed 
by  the  notice  are  not  necessary  at  small 
airports  since  small  airports  experience 
different  types  of  problems  than  do  large 
airports.  Nineteen  commentera 
specifically  state  that  the  current 
procedures  are  adequate  and  diat  the 


level  of  security  anticipated  by  the  FAA 
through  the  final  rule  can  only  be 
obtained  via  greater  discipline  of 
personnel  cmd  more  training  on  security 
issues.  Six  commenters  recommend  an 
evaluation  of  different  airports  to 
determine  the  scope  of  security  needs 
and  to  give  consideration  to  the 
complexity  of  operations  before 
effecting  a  rule  to  require  all  airports  to 
have  a  complex  and  expensive 
computer-controlled  system. 

The  FAA  agrees  widi  the  commenters 
and  recognizes  that  security  varies  from 
airport  to  airport  The  final  rule  is 
revised  to  permit  FAA  approval  of  an 
alternative  system,  method,  or 
procedure  that  provides  an  appropriate 
level  of  security  commensurate  widi  an 
airport's  needs. 

At  least  three  conunentera  express 
concern  that  Notice  No.  88-6  does  not 
address  the  impact  on  fixed  based 
operators  (FBO)  and  request 
clarification  of  this  issue.  Eleven 
commenten  express  the  same  concern 
for  general  aviation  (GA)  operations. 

Upon  adoption  of  a  final  rule,  the 
airport  operator  would  be  the  regulated 
party.  As  tenants  of  the  airport  FBO's 
and  GA  operations  would  be  subject  to 
the  control  procedures  identified  by  the 
airport  operator. 

Seventeen  commentera  state  that  the 
required  system  will  not  prevent  a 
person  from  violating  security  measures 
if  that  person  has  such  a  desire.  At  least 
three  commentera  state  that  the  required 
system  will  not  prevent  the  PSA  FUight 
1771  type  of  tragedy. 

The  FAA  believes  that  the  emergency 
final  rule  amending  the  preboarding 
screening  procedures  complemented  by 
the  requirements  of  this  nde  to  require 
airport  c^Mraton  to  implement  a 
positive  access  control  system  will 
substantially  increase  the  overall  level 
of  security  and  will  minimize  the 
likelihood  of  a  PSA  Flight  1771  type  of 
situation. 

Finally,  11  persons  comment  that  the 
proposed  regidation  will  at  the  very 
least  enhance  security  to  a  minimal 
degree.  They  contend  that  in  some  cases 
security  will  deteriorate  if  all  issues 
involved  at  any  one  airport  are  not 
considered  in  the  system  design  and 
implementation. 

The  FAA  believes  that  the  final  rule 
will  enhance  airport  security  beyond  a 
minimal  degree  since  its  intent  is  to 
preclude  access  to  seciu^  areas  by 
unauthorized  persons.  Since  the 
commentera  did  not  identify  the  specific 
issues  to  be  considered  to  prevent  a 
deterioration  of  security,  the  FAA 
cannot  adequately  respond  to  that 
conc«n. 


Discusskm  of  the  Rule 

After  considering  the  comments,  the 
FAA  is  amending  Part  107  to  add  a  new 
S  107.14  to  require  improved  access 
control  to  secured  areas  of  certain 
airports.  The  final  rule  revises  the 
proposed  rule  in  several  significant 
respects  as  a  result  of  the  comments 
received. 

Section  107.14(a).  Paragraph  (a)  of 
S  107.14  is  revised  in  three  ways  from 
the  proposal  Fint  the  amendment  to  an 
airport  operator's  approved  security 
program  is  to  be  submitted  to  the 
Director  of  Civil  Aviation  Security 
rather  than  the  Administrator.  The 
substitution  of  the  Director  of  Civil 
Aviation  Security  for  the  Administrator 
has  been  made  throughout  i  107.14. 
Second,  the  last  two  sentences  of 
proposed  paragraph  (a),  dealing  with  the 
timeframe  for  implementation  of  a 
required  system,  have  been  deleted.  The 
implementation  schedule  is  found  in 
paragraph  (c)  of  i  107.14  of  die  final  rule 
and  is  discussed  below,  lliird.  the 
requirement  of  paragraph  (a)  that 
certain  airport  operaton  submit  for 
approval  and  inclusion  in  their  approved 
security  programs,  amendments  that 
provide  for  the  installation  and  use  of  a 
computer-controlled  card  system  for 
access  to  secured  areas  of  the  airport 
has  been  modified.  Paragraph  (a)  now 
requires  the  installation  and  use  of  a 
system,  method,  or  procedure  that  meets 
specified  performance  standards  to 
control  access  to  secured  areas  of  the 
airport  This  change  allows  the 
installation  and  use  of  systems, 
methods,  or  procedures  other  than 
computer-controlled  card  systems  wiilch 
may  be  currenUy  available  or  that 
become  available  in  the  future  as 
technology  evolves  and  that  meet  the 
performance  standards. 

Section  107.14(b).  Paragraph  (b)  of 
S  107.14  addresses  the  approval  of 
alternative  systems,  methods,  or 
procedures.  The  final  rule  reflects  major 
changes  bvMn  the  proposed  rule  as  a 
result  of  comments  received.  Approval 
of  an  alternative  under  the  final  rule  is 
not  tied  to  having  the  same  capabilities 
as  the  system,  method,  or  procedure 
meeting  the  performance  standards  of 
paragraph  (a).  This  permits  approval  of 
other  than  automated  systems. 
However,  the  critical  element  for 
approval  of  any  alternative  is  the  same 
in  the  final  rule  as  it  was  in  the 
proposed  rule:  the  alternative  must 
provide  an  overall  level  of  security 
equal  to  diat  which  would  be  provided 
by  the  type  of  system,  method,  or 
procedure  described  in  paragraph  (a). 
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Section  107.14(c).  Paragraph  (c)  of  tbt 
proposed  rule  sets  forth  the  schedule  for 
airport  operators  to  soboit  tlM 
amendments  to  their  apfaovari  aacarity 
programa  raquirad  by  paragraph  (a)  or 
(b).  The  final  rale  retaiaa  the  4-phaM 
approach  and  the  timcframea  for 
aiiporta  subiect  to  each  phase  to  snboift 
their  awMindmenta.  Airport  operators 
may  submit  their  amendments  prior  to 
the  date  raquirad  by  this  final  rule.  For 
example,  ajnoe  aane  airport  operaton 
will  be  able  to  meet  the  requirements  of 
the  rule  without  instalhog  a  system, 
method,  or  procedure  that  meets  the 
performance  standards  of  paragraph  (a), 
and  will  be  able  to  meet  the  intent  of  the 
rule  on  a  much  faster  timeframe,  they 
are  encouraged  to  submit  their  plans 
before  the  dates  required  by  the  final 
rale. 

Operators  of  Phase  I  airports,  wdiera 
25  million  or  more  persons  ara  screened 
annually  or  as  designated  by  the 
Director  of  Qvil  Aviation  Security,  must 
submit  amendments  by  6  months  after 
the  effective  date  of  this  final  rale. 
Operaton  of  I%a8e  D  airports,  whera 
more  than  2  miUion  persons  ara 
screened  annually,  must  si^xnlt 
amendments  by  0  months  after  the 
effective  date  of  the  final  rela.  Oparaton 
of  Phase  in  airports,  where  500,000  to  2 
million  persons  are  screened  annually, 
muat  s«^rait  auieudiaents  by  12  raontfis 
after  the  effiective  date  of  the  flnai  rale. 
Operators  of  Pliase  IV  airports,  where 
less  than  500,000  persons  are  screened 
annually,  most  submit  amendments  by 
12  months  after  the  eflective  date  of  the 
final  rule. 

Paragraph  (c)  of  die  final  rale  also 
includes  an  hnplementation  schedule. 
llie  Implementation  timeframe,  which 
was  in  paragraph  (a)  of  die  proposed 
rale,  is  sabstantiaBy  revised  ia  the  final 
rule,  ine  propose  a  rale  piuvideu  that 
"the  system  must  be  in  use  within  0 
months"  altar  approval  of  an  airport 
operator's  aaBendannt  to  its  aptatfved 
security  program.  The  pwpoaed  rale 
also  provided  for  an  adttf  tional  •  — «—«*»f 
at  certain  locatkna  on  an  airport  Tha 
abort  timeframe  of  the  proposed  rale 
applied  to  airparta  ia  ail  fanr  phases. 

The  final  niia  is  diffeieut  ia  several 
major  respects.  First,  the 
Impliaaantntien  ichedala  ianoar  linked 
to  tiM  fktt^^  T^  final  rale  laiiiidM 
that  the  s>  >;  -  jr..  -ai^.'p.od.  ar  f'"T^^ 
must  be  hiliy  oparatioaal  within  18 
moatfaa  after  apfaaaai  of  aaaiipart 
opaiatoi'a  ammitrngmt  tai 
aauuity  paopass  aajy  at  Hiaas  I 
aiiparta.X)p8nlara  of  Fhaaa  B I 
have  t«  aoatfaa  after  appaoval  af  dM 
amenriiwaata  te  Aair  appia  sad  aaosaWy 
prograaia.  Oparatocs  of  Phase  DI  and  IV 


akports  hava  30  Booths.  The  approved 
amendraant  for  each  airport  shall 
specify  how  the  system,  method,  or 
procedure  will  be  fully  operational 
within  the  appropriate  timeframe. 

Finally,  paragraph  (c)  has  added 
langaage  to  admass  the  situation  where 
an  existing  airport  beoonas  sub^  to 
the  requireaMOts  of  i  107:14  after  tha 
effective  data  of  the  final  rale.  The 
timeframes  iior  such  an  airport  operator 
to  submit  an  amendment  to  its  approved 
security  program  and  to  specif>  that  the 
system,  swthod.  or  procedure  muat  be 
fully  operational  depend  on  the  phaaa 
that  is  applicable  to  the  airport 

Section  107.14(d).  A  new  paragraph 
(d)  is  Inchidad  in  die  final  rule  to 
adfkeas  the  situation  of  brand  aaw 
airports  conunencing  operations  after 
December  31. 189a  It  is  FAA's  view  that 
new  airports  should  meet  the 
requireasents  of  section  107.14  when 
they  commence  operations  since  the 
improved  access  control  requirements  of 
the  rale  can  be  indaded  in  the  design  for 
these  new  airports  and  at  a  lower  coat 
than  a  sabaaquoit  ratrofit 


TIm  foBowing  is  a  summary  of  the 
final  coat  impact  and  benefit  assessment 
of  this  rule  amending  Part  107  of  the 
Fedwal  Aviation  lUi^ulatians  to  provide 
enhanced  control  of  access  to  seeioad 
areas  at  certain  U.S.  airports.  A  fall 
regulatory  evaluation  has  been  inserted 
into  the  public  doclcet  for  this 
rulemaking 

For  purposes  only  of  this  evaluation, 
the  projected  econoaiic  impact  of  tha 
rule  is  based  on  the  costs  of  installing 
and  operating  a  coB4>utar<»ntrolled 
card  access  system.  Other  access 
control  systaais,  methods,  ar  procedures 
may  be  para^tted  aa  a  means  of 
compliaKse  writh  thia  rale  satHact  to  die 
approval  «f  dm  Diractor  of  Qvil 
Aviatioo  Secarity. 

Fifty-eight  of  die  122  written 
comments  received  aa  of  May  91. 1988. 
in  response  to  Notkse  No.  88-6  pafattahed 
fai  dia  Fadmal  lagMar  on  March  18, 
1968,  pertaia  to  the  ecooaauc  impact  of 
the  proposal  These  rnmawwits  wara 
subraittad  ^  hidaatry  assodationa. 
faidivUaal  airport  aathorities,  air 
services,  and  producera  of  airport 
aecarttr  Ton^oannt.  Hie  vast  lanjnrlly  of 
dieae    a.  niKuisfaoeralfyaUladiattha 
FAA  had  undmasdamtad  dm  iatal  coats 
iiiif|iilisi  f B#liaaris  iiidi  lliii 


points  requiring  enhanced  control  at 
aiiporta. 

The  FAA  has  carefully  reviewed  its 
own  cost  satimates  ia  light  of  comments 
received  and  does  not  agree  that  it 
undetestimated  the  cost  par  access 
point.  The  FAA's  estimatss  of  design, 
testing,  hardware,  JnetsUatiim 
maintenance,  software  apdata.  and 
security  card  replai  anient  costs  were 
based  on  price  qaotes  of  nunadactarara 
of  coanputar  card  access  systems.  Coat 


rof  TO'ia*' 

(bc»>    ^»»;aipiioM:(l)11wt 
FAA  aadaraelii 
point  and  (21  that  (ha  FAA 
underestiniated  the  number  of  %> 


per  access  area  will  differ  Cor  airports  of 
difierent  sixes,  doe  to  the  large  number 
of  variables  in  required  equipment, 
labor  and  mainteiianoe  and  structural 
alterations  associated  with  rebofit  of 
existing  systems.  Thus,  it  is  misleading 
to  estimate  total  costs  of  the  proposed 
rulemaking  based  aa  the  cost  per  access 
area  of  one  or  two  airports,  as  was  done 
by  some  commenters.  . 

Regarding  the  number  of  acoeea 
points,  the  FAA  believes  that  several 
commenters  misunderstand  the  scope  of 
the  proposed  rulemaking  and  have 
theraiare  overaetimatad  the  number  of 
access  points  that  the  role  would  require 
to  have  enhanced  acoess  oontrols 
(system,  mathod.  or  praeadare).  la 
deteradniag  tha  nmiber  of  dona  that 
would  be  affected,  the  FAA  did  not 
envision  that  evary  door  in  s  traminal 
area  would  need  to  be  so  controlled. 
Rather,  the  design  of  many  airport 
buildings  permits  s  "fimneUng  throogh" 
effect  which  would  minimiae  the  number 
of  doors  requiring  sach  enhanced 
control  in  generai,  funncUing  pereons 
through  a  siagia  point  arith  enhanced 
access  controls  to  sn  area  «voukl 
elimhiate  the  nead  to  have  sach  contrids 
at  sabseqnent  doors. 

Therefore,  for  its  economic  an^sis  of 
the  final  nda,  tha  FAA  has  not  revised 
its  estimates  of  the  average  nmnber  of 
access  points  dut  woidd  need  to  be  . 
caatroBed  in  dw  fear  categories  of 
airports.  The  manber  of  access  pciinto 
for  airports  of  each  phase  remains  as 
follows  hi  the  eooaonic  analysis  of  the 
final  rale:  ^ 

Phase  L 128  access  paints  '  ' 

Phase  H- 60  access  paints 
Phase  m-.  25  access  points 
Phase  IV:  10  aeoass  points 

Several  airport  opeiatara  coiiimsnt' 
diat  die  cost  of  dw  iaqM»»d  aacarity 
meaam  daaodiad  ia  idoliea  Na  88-6  is 
excessive  aad  woold  ianpnaa  a  heavy:  ■ 
fimuadal  basden  on  tfaasB.  TIm  FAA 

tharatwreaaBfeaBtaad  4b  the  final  rda    ' 


aaiendment  to  its  saevity  program  lor 
approval  by  the  Diractar  ^  Qvil 
A  viatioa  SecBiity.  which  does  not 
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necessarily  require  a  computer  card  or 
automated  system.  The  Director  of  Qvil 
Aviation  Security  may  approve  such  an 
alternative  system,  method,  or 
procedure  if,  in  the  Director's  judgment 
it  provides  an  overall  level  of  security 
equal  to  that  of  a  system,  method  or 
procedure  meeting  the  performance 
standards  outlined  in  the  final  rale. 
These  performance  standards,  although 
stringent  do  not  specifically  require  use 
of  a  computerized  or  automated  system. 

In  addition,  the  implementation 
schedule  for  affected  airports  has  been 
revised  in  the  final  rule  to  allow  more 
time  for  compliance,  particulariy  for 
medium-  and  small-sized  airports.  One 
positive  effect  of  this  change  may  be  to 
spread  up-front  costs  for  installation 
over  a  longer  period  of  time,  easing  the 
burden  on  many  airport  operators. 

Costs 

This  analysis  of  the  costs  of 
compliance  with  the  final  rule  is 
premised  on  the  assumption  that  all  270 
airports  will  install  computer-controUed 
card  access  systems.  In  actuality,  many 
airport  operators,  particulariy  of 
medium-  and  smaU-sized  airports  in 
Phases  m  and  IV,  may  install 
alternative  access  contrd  systems, 
methods,  or  procedures,  with  the      . 
approval  of  the  Director  of  Civil 
Aviation  Security,  that  may  prove  to  be 
less  cosdy  than  the  computer  card 
systems.  Therefore,  the  actual  costs  of 
this  rule  may  be  less  than  the  estimated 
costs  in  this  analysis. 

Estimated  costs  of  implementing 
controlled  access  systems  at  270 
airports  in  the  United  States,  in 
accordance  with  the  specifications  and 
revised  schedule  of  new  §  107.14,  are 
$160.9  million  in  1967  dollars,  and  $118.1 
million  discounted  present  value 
(employing  a  10  percent  discount  rate), 
for  the  10-year  evaluation  period  from 


1989-1998.  For  Phase  I  airports,  average 
hardware  and  installation  costs  are 
expected  to  be  $l,465,60a  with  average 
annual  recurring  costs  of  approximately 
$128,60a  For  Phase  II  airports,  average 
hardware  and  installation  costs  are 
expected  to  be  $732,00a  with  annual 
recurring  costs  of  approximately  $88,730. 
For  Phase  III  airports,  average  hardware 
and  installation  costs  are  expected  to  be 
$245,000,  with  annual  recurring  costs  of 
approximately  $42,968.  For  Phase  IV 
airpcHls,  average  hardware  and 
installation  costs  are  expected  to  be 
$56XX)0.  with  annual  recurring  costs  of 
approximately  $3,10a  Table  I  shows  the 
total  of  these  costs  by  phase  of  airport 
and  by  year  for  the  270  airports  affected 
by  this  rule. 

The  revised  implementation  schedules 
specified  in  this  itde  for  airports  of  the 
four  phases,  permitting  installation, 
maintenance  and  labor  costs  to 
commence  later  than  indicated  in  the 
Initial  Regulatory  Evaluation,  have  the 
effect  of  slighUy  reducing  the  present 
value  of  total  costs.  Nonetheless,  overall 
estimated  costs  of  compliance  have 
increased  from  estimates  in  the  Initial 
Regulatory  Evaluation,  as  a  result  of  an 
increase  in  the  number  of  airports  in 
each  phase.  According  to  a  recent 
review,  there  are  17  rather  than  16 
airports  in  Phase  L  54  radier  than  48 
airports  in  Phase  H  46  rather  than  45 
airports  in  Miase  ED,  and  153  rather  than 
160  airports  in  Phase  IV. 

Benefits 

The  primary  benefit  of  this  rale  will  be 
the  prevention  of  potential  fatalities  and 
injuries  and  the  destruction  of  property 
resulting  from  a  criminal  act  or  an  act  of 
air  piracy.  The  tragic  loss  on  December 
7. 1987,  of  38  passengers  and  5 
crewmemben  aboard  PSA  Flight  1771, 
serves  as  a  basis  for  focusing  on  the 
type  of  catastrophic  event  that  may  be 


prevented  by  adopting  new  security 
regulations.  It  is  important  to  recognize 
diat  die  PSA  Flight  1771  incident 
involved  a  smaller  aircraft  and 
passenger  load  than  a  t>'pical  Part  121 
air  carrier  operation.  If  such  a  criminal 
act  were  perpetrated  in  a  larger  or  more 
heavily  loaded  aircraft  the  casualty  loss 
would  have  been  significantly  higher. 

The  estimated  $119.1  million  cost 
(discounted  present  value)  of  this  rule 
can  be  recovered  fully  if  one  incident 
involving  the  loss  of  170  lives  and  a 
wide-bodied  Jet  transport  of  the  tfpe 
typically  used  in  domestic  operations,  is 
prevented  as  a  result  of  requiring 
improved  security  programs  at  U.S 
airports  during  the  10  years  following 
adoption  of  this  rule.  This  determination 
is  based  upon  a  minimum  value  of  $1.0 
million  per  life  saved,  used  in  FAA 
regulatory  evaluations,  and  an  aircraft 
hull  value  of  approximately  $30X) 
million,  discounted  from  the  middle  of 
the  10-year  evaluation  period  to  account 
for  the  uncertainty  of  when  such  an 
incident  may  be  prevented 

Regulatory  Flexibility  Dateiminatioo 

Hiis  amendmrat  would  affect  270  of 
the  427  airports  subject  to  the  security 
provisions  of  Part  107.  The  FAA's  small 
entity  size  standards  criterion  define  a 
small  airport  as  one  owned  by  a  county, 
city,  town  or  other  jurisdiction  with  a 
population  of  48,999  or  less.  Applying 
die  FAA's  size  threshold  criterion.  76  of 
the  427  airports  are  small  Since  only  22 
of  the  270  airports  that  would  be 
required  to  comply  with  this  proposal 
are  small  the  requirement  for  the 
enhanced  access  controls  will  not  affect 
a  substantial  number  (at  least  one  third) 
of  the  76  small  airports  subject  to  Pajrt 
107.  Therefore,  this  final  rule  %viU  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities. 


Table  I.— Cost  of  CoMPinER-CoNmoLLEO  Cam)  Access  Systems  for  years  1989-1998 


1989. 

1980- 
1991. 
1902.. 
1993.. 
1994.. 
1995.. 
1996.. 
1997.. 
1998.. 


Total  Cost  (1987  dolars) 

Tow  Coat  (pment  ^mm.  10%  dtocount  rale)- 


<S8.444.067 
*  18,588.133 
>  1.980,000 
1.989.000 
1.989.000 
^641300 
1.989.000 
1.989.000 
1.989.000 
^641 .800 


45.260,000 
33.345.586 


$13,417,920 

•  24.312.420 

■  14.430.420 

'4.548.420 

4.548.420 

4.548.420 

5.520.420 

4.548.420 

4.548.420 

4348.420 


84.971.700 
60.267,176 


'  5.350.491 

'5.646.901 

*  5.646.901 

■1390.324 

1.890.324 

1.890.324 

2.235.324 

1.890.324 

1.880.324 


28.340.416 
18.312.651 


cant  raplacsment,  cotnputsr  maintanance.  aoftwara  uodaia  wtd  n^ipoa  < 


tv 


*  8.898.050 
■350.550 
358.560 
359350 
618,550 
3S63S0 
359350 


11.314.350 
7.224.445 


■Racurnng  annual  coats  mduda  aacuriiy  accaia 
aiao  induda  card  raadart  mairnenanoa  awaiy  4th  yaar. 
.~.  *5^?'*^.'P?'*'"''°"-'*'*'»  include  planning  and  procurement  of  computers,  peripheral  equpmertt.  cvd  readers,  security  access  cwds. 
and  oaaigrv  and  Manaoer/Operalor  kaMng. 
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S22361387 

48.271.044 
2^066.411 
20382.461 
8.787.294 
9.440.094 
9.759.294 
9.591.294 
8.787.294 
9.440.084 


169387.268 
119.149358 
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Trad*  Impact 

This  rule  U  expected  to  have  no 
impact  on  trade  opportunities  for  both 
US.  firms  doing  business  overseas  and 
foreign  flnna  doing  business  in  the 
United  States.  This  amendment  affects 
only  certain  domestic  airports  subject  to 
Part  107  of  the  FAR.  Since  there  is 
virtually  no  foreign  competition  for  the 
services  provided  by  U.S.  domestic 
airports,  there  is  expected  to  be  no 
impact  on  trade  opportunities  for  either 
U.S.  firms  overseas  or  foreign  firms  in 
the  United  States. 

Reporting  aad  RacQtrifcaapiag 

The  requirements  in  the  current 
regulations  (Part  107]  for  an  airport 
operator  to  submit  an  airport  security 
program  and  amendments  to  the  FAA 
for  approval  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Control  No.  2120-0075. 
Pursuant  to  this  final  rule,  the  FAA 
forwarded  an  amendment  to  Control  No. 
2120-0075  to  OMB  in  accordance  with 
the  Paperwork  Redaction  Act  of  1900 
(Pub.  L  g&-€ll).  OMB  approved  the 
FAA's  amendment  of  Control  No.  2120- 
0075  on  January  3, 1989. 

FadaiaBsBn  ImpKcatinni 

The  FAA  believes  that  airport 
operators  and  sponsors  will  not  be 
unduly  burdened  by  the  requirements  of 
the  final  rule  based  on  (1)  the 
availability  of  AIP  funding  (2)  potential 
lower  costs  associated  widi  alternative 
systems,  methods,  or  procedures;  and  (3) 
the  extended  implementation  schedule 
providing  amortization  of  installations 
costs.  On  these  bases,  the  FAA  has 
determined  that  this  regulation  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
widi  Executive  Order  12812.  preparation 
of  a  Federalism  assessment  is  not 
warranted. 

CfliiT^itsifwi 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findangi  in 
the  Regulatory  Flexibility  Detensination 
and  the  bitematiorml  Trad*  bnpact 
Analysis,  the  FAA  has  determhied  that 
this  regulation  is  not  major  under 
Exacative  Order  12201.  In  addition,  it  is 
certified  that  this  nila  will  not  have  a 
significant  ecooomic  impact  positive  or 
negative,  on  a  substantial  number  of 
snull  entities  uadar  the  criteria  of  the 
Regulatory  Flexibility  Act  ct  tOBO. 
Because  of  the  substantial  public 
interest  resulting  bom  Notice  No.  88-6, 


this  rule  is  considered  significant  under 
the  DOT  Regulatory  Potide*  and 
Procedives  (44  FR 110S4;  February  28, 
1979).  A  copy  of  the  final  regulatory 
evaluation  oif  the  rule,  indoding  a 
Regulatory  FlexibUity  Determination 
and  Trade  impact  Analysis,  has  been 
placed  in  the  docket  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  ^OR  m 
lOOMTACT". 


List  of  Sul^ects  in  14  CFR  Part  107 

Transportation,  Air  safety.  Safety. 
Aviation  safety.  Air  transportation.  Air 
carriers.  Aircraft.  Airports,  Airplanes. 
Airlines,  Aviation  security,  Seoired 
areas. 

The  Afflendment 

Acoordin^y,  Part  107  of  the  Federal 
Aviation  Regulation*  (14  CFR  Part  107) 
is  amended  as  follows: 

PARTIOr— AIRPORT  SECURITY 

1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 


r.mUSXl  1354. 1350. 1357. 136*. 
and  14a;  4B  U3.C  10e(g)  (Revised.  Pub.  L 
97-440:  jMwry  IZ  1«3). 

2.  By  adding  a  new  { 107.14  to  read  as 
follows: 


1107.14 

(a)  Except  as  provided  fai  paragraph 
(b)  of  this  section,  each  operator  of  an 
airport  regularly  serving  scheduled 
passenger  operations  conducted  in 
airplanes  having  a  passenger  seating 
configuration  (as  defined  in  1 108.3  of 
this  chapter)  of  more  than  00  seats  shall 
submit  to  the  Director  of  Civil  Aviation 
Security,  for  approval  and  inchision  in 
its  approved  security  program,  an 
amendment  to  provide  for  a  system, 
method,  or  procedure  which  meets  the 
requirements  specified  in  this  paragraph 
for  controlling  access  to  secured  areas 
of  the  airport  The  system,  method,  or 
procedure  shall  ensure  that  only  those 
pers(ms  authorized  to  have  access  to 
secured  areas  by  the  airptMl  operator's 
security  program  are  able  to  obtain  that 
acoea*  and  shall  specifically  provide  a 
means  to  ensure  that  such  access  is 
denied  immediately  at  the  access  point 
or  potet*  to  individuals  whose  authority 
to  have  access  changes.  The  system, 
method,  or  procedure  shall  provide  a 
means  to  difieiantiate  between  persons 
authorized  to  have  access  to  only  a 
particular  portion  of  the  secured  areas 
and  persons  authorized  to  have  access 
only  to  other  portions  or  to  the  entire 
secured  area.  The  system,  method,  or 
procedure  shall  be  capable  of  limiting  an 
indhndual's  access  by  time  and  date. 


(b)  The  Director  of  Civil  Aviation 
SMurity  will  approve  an  amendment  to 
an  airport  operator's  security  program 
that  provides  for  the  us*  of  an 
alternative  system,  method,  or 
procedure  if,  In  the  Director's  judgment, 
the  alternative  would  provide  an  overall 
level  of  security  equal  to  that  which 
would  be  provided  by  the  system, 
method,  or  procedure  described  in 
paragraph  (a)  of  this  section. 

(c)  Bach  airport  operator  shall  submit 
the  amendment  to  its  approved  security 
program  required  by  paragraph  (a)  or  (b) 
of  thi*  section  according  to  the  foBowing 
schedule: 

(1)  By  August  8. 1980,  or  by  8  months 
after  becoming  subject  to  this  section, 
whichever  is  later,  for  airports  where  at 
least  25  million  persons  are  screened 
annually  or  airports  that  have  been 
designated  by  the  Director  of  Civil 
Aviation  Seciuity.  The  amendment  shall 
specify  that  the  system,  method,  or 
procedure  must  be  fully  operational 
within  18  months  after  the  date  on 
which  an  airport  operator's  amendment 
to  its  approved  security  pro-am  is 
approved  by  the  Director  of  Qvil 
Aviation  Security. 

(2)  By  August  8, 1989.  or  by  6  months 
after  becoming  subject  to  this  section, 
whichever  is  later,  for  airports  where 
more  than  2  million  persons  are 
screened  annually.  The  amendment 
shall  specify  that  the  system,  method,  or 
procedure  must  be  fully  operational 
within  24  months  after  the  date  on 
which  an  airport  opoator's  amendment 
to  its  approved  security  program  is 
approved  by  the  Director  of  Qvil 
Aviation  Security. 

(3)  By  February  8,  lOOa  or  by  12 
months  after  becoming  subject  to  this 
section,  nvhichever  is  later,  for  airports 
where  at  least  5004)00  but  not  more  than 
2  million  persons  are  screened  annually. 
The  amendment  shall  specify  that  the 
system,  method,  or  procedure  must  be 
fully  operational  within  30  months  after 
the  date  on  which  an  airport  operator's 
amendment  to  its  approved  seciuity 
program  is  approved  by  the  Director  of 
Civil  Aviation  Security. 

(4)  By  February  8, 1990,  or  by  12 
months  after  becoming  subject  to  this 
section,  whichever  is  later,  for  airports 
where  less  than  SOaOOO  persons  are 
screened  annually.  The  amendment 
shall  specify  that  the  system,  method,  or 
procedure  must  be  fully  operational 
within  30  months  after  the  date  on 
which  an  airport  operator's  amendment 
to  iU  approved  secarity  program  is 
approved  by  the  Director  of  Civil 
Aviatim  Secarity. 

(d)  Notwithstanding  paragraph  (c)  of 
this  sectton.  an  airport  operator  of  a 
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newly  constructed  airport  commencing 
initial  operation  after  December  31, 
1990.  as  an  airport  subject  to  paragraph 
(a)  of  this  section,  shall  include  as  part 
of  its  original  airport  security  program  to 
be  submitted  to  die  FAA  for  approval  a 
fully  operational  system,  method,  or 
procedure  in  accordance  with  this 
section. 

Issued  in  Washiegton.  DC  on  January  3. 
1989. 

T.ABaaMcArtiK,  , 

Administrator.  — 

[FR  Do&  89-279  Filed  l^t-89;  9:48  am] 
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Environmental 
Protection  Agency 

State-FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Groundwater  Protection 
and  Pesticide  Disposal;  Open  Meeting 


^imsrn^' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-00271:  FRL  3S04-2] 

Stat*-FIFRA  IsMJM  RMearch  and 
Evaluation  Group  (8FIREG)  Working 
Cowmltt—  on  Groundwater  Prefction 
and  Patldda  DIapoaal;  Opan  Maating 

AOCNCv:  Environmental  Protection 
Agency  (EPAl. 

action:  Notice. 

summary:  There  will  be  a  2-day  meeting 
of  the  State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Woridng 
Committee  on  Groundwater  Protection 
and  Pesticide  Disposal  The  meeting  will 
be  open  to  the  public 

DATES:  Monday,  January  23,  and 
Tuesday,  January  24. 1980.  beginning  at 
8:30  a.m.  on  January  23  and  January  24 
and  ending  at  5:00  p.m.  each  day. 


I  ' 
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AOORESS:  The  meeting  will  be  held  at: 
Hyatt  Regency— Crystal  City.  2799 
Jefferson  Davis  Highway,  Ariington.  VA 
22202.  (703-i86-1234). 

KM  RNITHBI  SlfOWMATlOW  CONTACT  By 

mail 

John  T.  Tice.  Office  of  Pesticide 
Programs  (TS-787C).  Environmental 
Protection  Agency.  401  M  SL.  SW.. 
Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  712.  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Hi^way.  Arlington. 
VA  22202.  (703-557-7410). 

SUPn^MENTAKY  NtPORMATION:  The 

tentative  agenda  thus  far  includes  the 
foUowing  topics: 

1.  A  status  report  on  the  National 
Ground  Water  Survey. 

2.  A  summary  of  issues  raised  at  the 
Regional  Ground  Water  Workshops  and 


current  status  of  the  Ground  Water 
Strategy. 

3.  A  discussion  of  the  Regional  role  in 
the  Ground  Water  Strategy  for  FY  9a 

4.  A  discussion  of  the  Pesticide 
Programs'  needs  for  ground  water  data 
and  what  the  states  can  provide  to  meet 
those  needs. 

5.  A  status  report  and  discussion  of 
disposal  regulations  being  developed 
under  the  FIFRA  88  amendments. 

6.  A  discussion  of  the  Held  use  of 
impervious  loading  pads  for  2.4-D 
products. 

7.  A  presentation  by  the  Office  of 
Complianee  Monitoring  on  issues  of 
interest  to  State  Lead  Agencies. 

8.  Other  topics  as  appropriate. 

Dated  January  5. 1969. 
Doogias  D.  Campl, 

Director,  Office  of  Pesticide  Programs. 
(PR  Doc.  89-388  Filed  1-6-89: 10:48  am] 
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200 


r.  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rale. 

■UMMAwy.  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Beech  Model  200 
airplanes,  which  requires  reductitm  of 
the  structural  safe  life  of  the  outer  wing 
panels  from  20.000  hours  time-in-service 
(TIS)  to  lOOOO  hours  TIS  until  modified 
with  an  im|Mt>ved  spar  assembly.  The 
original  spars  in  these  airplanes  have  a 
sharp  radius  at  the  lower  barrel  nut  hole 
which  is  a  potential  fatigue  origination 
point  Replacing  the  ori^nal  spars  with 
the  im|voved  spars  will  permit  safe 
operation  up  to  20.000  hours  US. 

DATES:  Effective  Date:  February  8, 1980. 

Compliance:  Required  prior  to  the 
accumulation  of  1(),000  hours  TIS. 


:  Beech  Service  Bulletin  No. 
224a  dated  February  1988;  Beech  Letter 
No.  52-83-003a  dated  January  2D,  1983; 
and  Beech  Letter  No.  52-85-0049,  dated 
April  17, 1985.  applicable  to  this  AD  may 
be  obtained  from  Beech  Aircraft 
Corporation.  Commercial  Services. 
Department  52.  P.O.  Box  85.  Wichita. 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  Rules  Docket 
FAA.  Office  of  the  Assistant  Chief 
Counsel  Room  1558. 601  East  12th 
Street  Kansas  Qty.  Missouri  64106. 

FOR  RIRTHOt  WTOWMATIOII  CONTACT: 

Don  Campbell  Aerospace  Engineer, 
Airframe  Branch.  ACE-120W.  Widiita 
Aircraft  Certification  Office  (ACO).  1801 


Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone  (316)  946-4400. 
SUPPLEa»fr ANY  mpormation:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  replacement  of  the  outer  wing 
main  spars  on  certain  Beech  Model  200 
airplanes  was  published  in  the  Federal 
Register  oi^  October  13, 1988  (53  FR 
40071).  Th^  proposal  resulted  from  the 
discovery  Of  a  manufacturing  defect 
which,  if  uhcorrected,  limits  the  wing 
outer  panel  safe  life.  The  Beech  Model 
200  wing  cyclic  test  was  completed  in 
February  1976,  after  accomplishing  the 
required  four  lifetimes  of  testing. 
Subsequentiy,  during  residual  strength 
testing  of  the  same  test  article  to  loads 
exceeding  limit  loads,  a  fatigue  crack 
was  found  in  the  lower  main  spar 
attachment  counterbore.  Later  tests 
showed  that  the  crack  was  caused  by  an 
inadequate  comer  radius  in  the  bottom 
of  the  counterbore.  The  boring  tool  was 
modified  to  make  a  more  liberal  edge 
radius  at  the  bottom  of  the  counterbore 
which  solved  the  problem.  This 
improvement  became  effective  with 
Model  200  serial  number  BB-149  for  the 
right  wing,  and  with  serial  number  BB- 
162  fen*  the  left  wing.  The  original  wing 
structural  safe  life  fat  airplanes  with 
serial  numbers  below  ^-162  must  be 
reduced  frtun  what  was  published  at  the 
time  of  certification.  An  average 
reduced  safe  life  of  10,000  hours  TIS  has 
been  calculated  due  to  the  above  defect 

It  was  originally  decided  to  replace 
the  discrepant  spars  under  warranty. 
Later,  the  FAA  determined  that 
mandatory  action  was  needed  to  assure 
that  none  of  the  affected  airplanes 
exceeJ  their  reduced  safe  life  before 
spar  replacement  was  accomplished, 
liierefore  an  AD  was  proposed  to 
mandate  this  spar  replacement 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  publia  Accordingly  the  proposal  is 
adopted  without  chaunge. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  50 
airplanes  with  an  approximate  one  time 
cost  of  $20,000  for  each  airplane.  Until 
February  1990,  this  cost  will  be  borne  by 
the  manufacturer,  not  to  include  removal 
and  reinstallation  of  any  non-Beedi 
appliances  or  modifications  nvhich  may 
prevent  aooess  to  the  main  spar.  These 


incidental  costs  are  not  ccmsidered  to  be 
significant  The  total  cost  if  not 
accomplished  by  February  1990.  is 
estimated  to  be  $1,000,000  to  the  private 
sector. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
wifii  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  • 
Federalinn  Assessment 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2]  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
smaU  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 


List  of  SubjecU  in  14  CFR  Part  » 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  3»-[  AMENDED] 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Antfaority:  49  UJ&.C.  1354(a),  1421  and  1423: 
49  U.S.C  10e(g)  (ReviMid.  Pub.  L  97-448. 
January  IZ 1963):  and  14  CFR  11.8a 

S  39.13    [Amended] 

2.  By  adding  the  foUovring  new  AD: 


;  Applies  to  Model  200  (Serial  Numbers 
BB-2  through  BB-161)  airplanes 
certificated  in  any  category. 
Compliance:  Required  aa  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished  per  Beech  Service  Bulletin  No. 
2240,  dated  February  1968,  or  Beech  Letter 
No.  52-83-003a  dated  January  2a  1983.  or 
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Baedi  Letter  Na  S2-88-00«B.  dated  April  17. 
1965. 

To  prevrat  poMiUe  follura  of  the  wing 
main  outfooud  ipar.  MCompUth  the 

following: 

(a)  Within  the  next  200  boun  time-in- 
service  (TIS)  after  the  effective  date  of  tfaia 
AD,  or  upon  accumulating  10,000  boor*  TIS, 
whichever  occur*  later,  replace  both  wing 
main  outboard  spars  In  accordance  with 
Beech  Service  Bulletin  No.  224a  dated 
February  1968.  Only  the  left  wing  main  spar 
need  be  replaced  for  Serial  Nos.  B&-149 
through  BB-161. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road.  Room  lOa 
Wichita.  Kansas  67208:  telephone  (316)  946- 
440a 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  doctunents 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  Commercial 
Service,  Department  52.  Wichita,  Kansas 
67201-0085:  or  may  examine  these 
documents  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel  Room  1558, 601 
East  12th  Street  Kansas  City,  Missouri 
64106. 

This  amendment  becomes  effective  on 
February  8, 1960. 

Issued  in  Kansas  Qty.  Missouri,  on 
December  23. 1968. 
Bawy  D.  dements, 
Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc  80-320  FUed  1-6-ae;  8:45  am) 


14CFRPart39 

(Doctot  No. 


Amdt  3»-«101] 


Mo<M  737  8«rlM  AirplanM 

AOCMCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTiOlt  Final  rule. 

■UMMairr  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  requires 
replacement  of  aluminum  nose  landing 
gear  actuator  support  fittings.  This 
amendment  is  prompted  by  numerous 
reports  of  nose  landing  gear  support 
fitting  failures  and  one  recent  incident  of 
nose  gear  collapse  on  landing.  This 
condition,  if  not  corrected,  cotild  lead  to 
failure  of  the  nose  landing  gear  due  to 
biabihty  to  achieve  a  down  and  locked 
position. 
wucnvi  OATi:  February  a  1960. 


:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Aiiplanet.  P.O.  Box 
3707,  Seattle,  WasUngton  96124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Hi^way  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Moimtain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

PON  RmTMBI  MPOMMTION  CONTACTt 

Ms.  Barbara  ).  Mudrovich.  Airframe 
Branch.  ANM-120S;  telephone  (206)  431- 
1927.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68866,  Seattle.  Washington 
98168. 

•UmBMNTARV  mwmmation:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
replacement  of  alumintim  nose  landing 
gear  actuator  support  fittings,  was 
pubUshed  in  the  Federal  Register  on 
August  8, 1968  (53  FR  29682).  The 
comment  period  closed  on  September 
28.1988. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
ipalfing  of  this  amendment  Due 
consideration  has  been  given  to  the 
conunents  received. 

The  Air  Transport  Association  (ATA) 
of  America  commented  on  behalf  of  two 
of  its  members.  One  member  airline 
commented  that  the  Boeing  kit  number 
specified  in  para^aph  A  of  the  Notice 
shotdd  be  changed  to  add  the  dash 
number.  The  FAA  does  not  concur  and 
has  determined  that  the  kit  niunber 
reflected  in  the  proposed  rule  is  correct 

Another  member  airline  suggested 
that  the  part  number  for  a  certain  steel 
fitting,  identified  in  the  manufacturer's 
illustrated  parts  catalog,  be  specified  in 
the  final  rule  as  interchangeable  with 
the  part  number  called  out  in  paragraph 
A  of  the  Notice.  The  FAA  concurs  in 
part  with  this  comment  Since  issuance 
of  the  Notice,  the  manufacturer  has 
issued,  and  tlse  FAA  has  reviewed  and 
approved.  Boeing  Service  Bulletin  737- 
53-1119.  dated  September  22. 1988, 
which  provides  instructions  for 
replacement  of  the  nose  landing  gear 
retract  actuator  support  fitting. 
Additionally,  this  service  bulletin 
identifies  the  replacement  kit  numbers 
and  alternate  part  nimibers.  Therefore, 
the  final  rule  has  been  revised  to 
eliminate  the  reference  to  use  of  a 
specific  part  number,  and  to  require 
replacement  of  the  nose  landing  gear 
actuator  support  fitting  in  accordance 
with  the  new  Boeing  service  bulletin. 
The  FAA  has  determined  that  this 
change  does  not  increase  the  scope  of 


die  rale,  nor  does  it  hicrease  tfa« 
economic  burden  on  any  operator. 

The  manufocturer  stiggested  that  the 
final  rule  be  revised  to  require  repetitive 
inspections  for  cracks,  prior  to 
replacement  of  the  nose  landing  gear 
actuator  support  fitting.  The  FAA  does 
not  concur.  In  developing  this 
rulemaking  action,  the  FAA  did  consider 
including  repetitive  inspections,  but 
determined  that  in  light  of  the  fatigue 
crack  growth  rate  of  the  aluminum  nose 
landing  gear  actuator  support  fittings 
and  service  history  of  the  fittings,  such 
inspections  are  imnecessary.  Further,  to 
add  such  inspections  to  the  final  rule 
would  be  beyond  the  scope  of  this 
rulemaking  action. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  previously  noted. 

There  are  approximately  440  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  200  airplanes  of  U.S. 
registry  will  be  effected  by  this  AO,  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhotir.  Parts  are 
estimated  to  be  $3,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $864,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any,  Model  737 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
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Aduptioo  of  die  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  8  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follo%vs: 

Authocity:  9  U.S.C  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1963):  and  14  CFR  11  JO. 

(39.13   (Amanded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  737  series 

airplanes,  line  numbers  1  through  446. 
certificated  in  any  category.  Compliance 
required  wittiin  IB  months  after  the 
effective  date  of  this  AD,  unless 
previoQsty  accomplished. 

To  prevent  collapse  of  the  nose  landing 
gear,  accomplish  the  following: 

A.  Replace  the  aluminum  nose  landing  gear 
actuator  support  fitting  with  a  steel  fitting,  in 
accordance  with  Boeing  Service  Bulletin  737- 
53-llia  dated  September  22. 198& 

E  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI],  who  may  add  any  commente 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  docimients 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seatde, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  ameiuiment  becomes  effective 
February  8, 1989. 

Issued  in  Seattle,  Washington,  on 
December  2a  1968. 

LWRVu  IVI.  rvQeTVOO, 

Acting  \f onager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Office. 
[FR  Doc  89-319  FUed  1-6-89: 8:45  am) 
MLUNQ  coot  4Sie-i»-a 
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Ah  wuitliiiwai  Diractlvaa: 
Modal  757  Sarfaa  AkplanM 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires  a  one- 
time inspection  and  correction,  if 
necessary,  of  the  brake  alternate 
antiskid  valve  modules  for  correct  check 
valve  installation,  and  installation  of 
additional  check  valves  at  the  alternate 
brake  metering  valves.  This  amendment 
is  prompted  by  reports  of  reducer  unions 
installed  in  place  of  the  required  check 
valves  in  the  alternate  antiskid  valve 
modules.  Furthermore,  an  additional 
problem  was  identified  in  that  the  check 
valve  installed  at  the  alternate  metering 
valves  was  not  located  so  it  could 
perform  its  functioiL  These  conditions,  if 
not  corrected,  could  result  in  the  loss  of 
fluid  frx>m  the  left  hydrauhc  system  after 
a  failure  causing  loss  of  fliod  in  die  right 
hydraulic  system. 
ETFECnvE  date:  February  8, 1989. 
AOORESSes:  The  appUcable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seatde,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seatde, 
Washington,  or  Seatde  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  RIRTNER  MRMMATION  COffTACT: 

Mr.  David  M.  Herron,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1949.  MaiHng 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seatde,  Washington  9816& 
SUPPt-EMENTARV  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable'to 
Boeing  Model  757  series  airplanes, 
which  requires  a  one-time  inspection  of 
the  brake  alternate  antiskid  valve 
modules  to  determine  the  correct  check 
valve  installation,  and  installation  of 
additional  check  valves  at  the  alternate 
brake  metering  vahres.  was  published  in 
the  Federal  Register  on  September  13, 
1988  (53  FR  35319). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 


consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  expressed  no 
objection  to  the  proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule. 

There  are  approximately  186  Model 
757  series  airplanes  of  die  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  102  airplanes  of  US. 
registry  will  be  affected  by  this  AD,  dial 
it  will  take  approximately  4  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$16,320. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
ivith  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federaUsm  impUcations 
to  warrant  the  preparation  of  a  i 

FederaUsm  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant         | 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  %vill  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  757 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  die  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  lia9. 
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SM.1S    [Amwidad] 

2.  By  adding  the  following  new 
airworthineM  directive: 

Boaing:  Appliea  to  Mod«l  757  wriet 

airplanes.  Croup  1  and  Croup  2.  aa  liated 
in  Boeing  Alert  Service  Bulletin  757- 
2A0081.  dated  |une  24, 1968.  certificated 
in  any  category.  Compliance  required 
within  the  next  120  day*  after  the 
effective  date  of  thia  AD,  unlesa 
previously  accomplished. 
To  prevent  the  loss  of  airplane  braking  due 
to  a  single  hydraulic  failure,  ocoompliah  the 
foUowii^ 

A.  Inspect  Croupe  1  and  2  airplanes  left 
and  right  ahemate  antiakid  valve  module 
return  ports  for  proper  check  valve 
configuratioa  and  correct,  if  necessary,  tai 
accordance  with  Boeing  Alert  Service 
Bulletin  757-32A00ei.  dated  June  24, 1968. 

E  On  Group  1  airplanes,  remove  the 
iwhioar  anions  installed  in  tlie  left  and  right 
oltanat*  broke  metering  valve  module  return 
ports  and  install  check  valves,  in  accordance 
with  Boeing  Alert  Service  Bulletin  757- 
32A0061.  dated  )une  M,  1968. 

C  An  alternate  means  of  compliance  or 
adiustment  of  tiw  compliance  time,  which 
provides  an  accepUble  level  of  safety,  may 
be  used  when  approved  by  tfaa  Manager. 
Seattle  Aircraft -Certificatioa  Oftioa.  FAA. 
Northwest  Mountain  Region. 

Nola:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (FMI).  who  may  add  any  comments 
and  then  send  to  tfaa  Manager.  Saattla 
Aircraft  Certification  OfBca. 

D.  Special  flight  permiU  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  inspactioos  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Waahington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9(n0  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective 
February  8. 1969. 

Issued  in  Seattle,  Waahington.  oo 
December  2a  1968. 


DHnBM.1 

Acting  Managar.  Trangport  Airplane 
Dinctomta.  Aircraft  Certification  Service. 
[FR  Doc  a»-318  Filed  1-6-89:  8:45  am] 


14CFRPwt39 

(Doekal  Na  M-ASW-17;  Amdt  3»-«09t] 

AirworthinMa  DIrvctlvM;  Sitorafcy 
Airoraft  Modal  8-61U  8-61N.  8-61NII, 
8-«1R.  S^IA.  and  8-61V  Sartaa 


AOINCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

acnoic  Final  rule. 

lUMMSWT  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  frequent  inspections  of 
certain  Sikorsky  Model  S-61  series  main 
rotor  blades.  The  amendment  increases 
the  main  rotor  (MR)  blade  eligibility  for 
S-61  helicopter  operators  who  are 
involved  with  external  load  operations. 
The  amendment  is  needed  to  provide 
relief  for  operators  who  may  have  MR 
blades  or  spares  that  ara  presently 
ineligible. 

DATn:  ^ective  Date:  February  8.  I960. 
Compliance:  As  indicated  in  the  body 
of  the  AD. 

iONMnaa:  The  applicable  service 
bulletin  may  be  obtained  from  ^orsky 
Aircraft  Division  of  United 
Technologies  Corporation.  Commensal 
Customer  Service  Department  6800 
Main  Street  Stratford.  CT  06601-1381.  A 
copy  of  the  service  bulletin  is  contained 
in  the  Rules  Dodcet  Office  of  the 
Assistant  Chief  Counsel  FAA.  Room 
158,  Building  3B,  4400  Blue  Mound  Road. 
Fort  Worth.  Texas. 


kTKM  COtfTACT: 
Donald  F.  Thompson.  Airframe  Branch. 
Boston  Aircraft  Certification  Office. 
Federal  Aviation  Administration.  12 
New  England  Executive  Park. 
BurUngton.  Massachusetts  01803, 
telephone  (617)  273-7113. 
aufWjMPtrairy  wmiaTiow'  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  amending 
Amendment  39-5129  (50  FR  38506; 
September  23, 1986).  AD  86-18-05.  as 
amended  by  Amendment  39-5525  (52  FR 
8582:  March  19. 1967),  AD  8S-18-05R1. 
by  revising  the  MR  blade  eligibility  list 
to  include  previously  ineligible  MR 
blade  part  and  dash  numbers  for  use  on 
certain  Sikorsky  Model  S-61  series 
helicopters  was  published  in  the  Federal 
Ragi^  on  August  29. 1968  (53  FR 
32921).  Amendment  99-6129.  as 
amended  by  Amendment  39-5525, 
ciurendy  requires  frequent  inspections 
on  certain  Sikorsky  Model  S-61  series 
main  rotor  blades.  The  proposal  was 
prompted  by  additional  information 
frt>m  the  manufacturer  and  FAA  date 
files  that  shows  additional  MR  blades 
an  also  eligible  for  use  on  Sikorsky 
Model  S-61  series  helicopters  involved 


in  frequent  heavy-lift  operations  under 
Part  133  external  load  operations.  This 
amendment  is  relieving  in  natura  and 
imposes  no  additional  burden. 

Lnterested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment  No 
commente  were  received.  Accortlingly, 
the  proposal  is  adopted  without  change. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effecte  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  diat  diis  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  diat  this 
regulation  only  involves  about  12 
helicopters  engaged  in  Part  133  external 
cargo  operations  and  the  approximate 
cost  would  be  reduced  by  $250,000  for 
each  helicopter  by  allowing  use  of 
existing  main  rotor  blades.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28, 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Regional  Rules 
Docket 


list  ofSubieds  in  14  CFR  Part  39 

Air  transportetion.  Aircraft  Aviation 
safety.  Safety. 

Adoptioo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  dtetion  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1963):  and  14  CFR  11.8a 

i».13    [Amanded] 

2.  By  further  amending  Amendment 
39-5129  (50  FR  38506;  September  23, 
1986).  AD  86-18-06,  as  amended  by 
Amendment  39-5625  (52  FR  8582;  March 
19. 1967),  AD  8S-18-05R1,  by  revising 
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paragraphs  (a)f1)riii),  (a)(2)(u),  (a)(2)(iU), 
(a)(2)(iv),  and  (a)l6);  and  by  adding  new 
paragraphs  (a)llJliv)  and  (a)(2)(v)  to 
read  as  follows: 


(a)  *  •  • 

(!)*•• 

(iii)  P/N'8  61170-20201-055,  -056,  -058, 
-05&,  -060,  -061,  -062,  -065.  and  -067. 

(iv)  P/N'8  86117-20101-041,  -046.  -05a 
-051,  -054,  -055.  -056.  -057.  and  -05& 

(2)  •  •   • 

fii)  P/N"8  S6115-20601-041,  -042,  -045,  -046. 
-047.  and  -048. 

(iii)  P/N'8  S618&-15001-041  and  -045. 

fiv)  P/N'8  61170-20201-054,  -055,  -056,  -058, 
-059,  -060,  -061,  -062,  -065,  and-067. 

(v)  P/N'8  56117-20101-041,  -046.  -050,  -051, 
-064.  -055,  -056.  -057.  and  -05a 
***** 

(6)  The  following  blades  are  apnroved  for 
Model  S-61R  transport  category  helicopters 
ooerating  up  to  a  combined  aircraft  and  cargo 
gross  weignt  of  19  500  pounds: 

(i)  P/N  8  86115-20501-041  and -042. 

(ii)  P/N'8  86115-20601-042,  and  -045 
throush  -046. 

I  III)  P/N's  86117-20101-041,  -050,  -051,-054, 
-056,  -057,  and  -58. 

(iv)  P/N's  61170-20201-055,  -056,  -058 
through  -062.  -064,  -065.  and  -067. 

This  amendment  becomes  effective 
Febniary  8, 1989. 

This  amendment  amends  Amendment 
39-5129  (50  FR  38506;  September  23, 
(985),  AD  85-18-05,  as  amended  by 
Amendment  39-5525  f52  FR  8582;  March 
19. 1987),  AD  85-18-05R1. 

Issued  in  Forth  Worth.  Texas,  on  December 
19, 1988. 
lames  D.  Eikksoo, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  89-317  Filed  1-6-89: 8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1264 

Implementation  of  the  Program  Fraud 
CivH  Remediea  Act  of  1986 

AOCNCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnOM:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
Part  1264  by  making  editorial  and  word 
changes,  and  by  adding  clarifying 
language  consistent  with  suggestions  by 
the  President's  Council  on  Integrity  and 
Efficiency,  in  compliance  with  the  Model 
Regulation.  This  regulation  establishes 
NASA's  practices  and  procedures  in 
compliance  with  the  Program  Fraud 
Civil  Remedies  Act  of  1986, 31  U  S.C. 
380letseq. 


amcnvi  datc:  January  9. 1989. 
AOOnast:  Office  of  die  General  Coimsel, 
Code  GG,  NASA  Headquarters. 
Washington,  DC  20546. 

FOR  niRTMCR  WRMMATION  CONTACT 

Sara  Najjar.  202/453-2465. 

SUPPlfMENTARY  INFORMATION:  NASA 

published  its  final  rule  in  the  Federal 
Register  on  October  22, 1987  (52  FR 
39498).  This  amendment  corrects 
misspelled  words,  makes  some  word 
changes  for  clarity,  and  adds  language 
conforming  to  the  suggestions  of  the 
President's  Council  on  Integrity  and 
Efficiency  in  response  to  the  American 
Bar  Association  (ABA). 

Since  this  action  is  internal  and 
administrative  in  nature  and  does  not 
affect  the  existing  regulations,  notice 
and  public  comment  are  not  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  801-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1284 

Administrative  practice  and 
procedure.  Civil  penalties  and 
assessments.  False  claims  or  statements, 
Fraud,  Remedies. 

For  reasons  set  out  in  the  Preamble,  14 
CFR  Part  1264  is  amended  as  follows: 

PART  1264— IMPLEMENTATION  OF 
THE  PROGRAM  FRAUD  CIVIL 
REMEDIES  ACT  Of  1986 

1.  The  authority  citation  for  14  CFR 
Part  1264  continues  to  read  as  follows: 

Autbority:  31  U.S.C.  3808, 42  US.C 
2473(c)(1). 

2.  Section  1264.101  is  amended  by 
revising  paragraphs  (d),  (m)(3),  (o),  and 
(q)  to  read  as  follows: 

$1264.101    DafMtiona. 

***** 

(d)  Benefit  means,  in  the  context  of 
"statement,"  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status, 
or  loan  guarantee. 

(m)  •  *  • 

(3)  Acts  in  reckless  disregard  of  the 
trath  or  falsity  of  the  claim  or  statement. 

***** 

(o)  Person  means  any  individual, 
partnership,  corporation,  association,  or 


private  organization,  and  includes  the 
plural  of  that  term. 

(q)  Representative  means  an  attorney 
who  is  in  good  standing  of  the  bar  of 
any  State,  Territory,  or  possession  of  the 
United  States,  or  of  the  Dtsnict  of 
Columbia,  or  of  die  Commonwealth  of 
Puerto  Rico. 

3.  Section  1264.102  is  amended  by 
revising  paragraphs  (a)(3J  and  (b)(3)  to 
read  as  follows: 

(1264.102    Basis  for  civNpmattias  and 


(a)  *  *  * 

(3)  A  claim  shall  be  considered  made 
to  the  authority,  recipient,  or  pa^  when 
such  claim  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  ent  v, 
including  any  State  or  political 
subdivision  thereof,  acunx  for  o»^  on 
behalf  of  the  authority,  recipient  or 
party. 
*****  ' 

(b)  *  *  * 

(3)  A  statement  shall  be  considered 
made  to  the  authority  when  such 
statement  is  actually  maae  to  an  agf  nl 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  poliucal 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  authority. 

4.  Section  1264.103  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§1264.103    Inv— tigatioo. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  the  invesngating 
official's  discretion  to  refer  allegations 
directiy  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  rehef,  or  to  defer  or  postpone  a 
report  of  referral  to  the  reviewing 
official  to  avoid  interference  with  a 
criminal  investigation  or  prosecution. 

5.  Section  1264.106  is  amended  by 
revising  paragraph  (b)(4)  to  read  as^ 
follows: 

§1264.106    ComptaM. 


(b)  •  •  * 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amoimt  of  penalties  and 
assessments  without  right  to  appeal  as 
provided  in  §  1264.109. 

6.  Section  1264.107  is  amended  by 
revising  paragraphs  (b)  (1),  (2)  and  (3)  to 
read  as  follows: 
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(b) 


(1)  A£Bdavil  of  the  individual 
servicii^  the  compUint  by  delivenr. 

(2)  A  United  States  Poetal  Service 
return  receipt  card  acknowledging 
receipt:  or 

(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  hia/her 
representative. 

7.  Section  1284.108  is  amended  by  the 
addition  of  paragraph  (c)  to  read  as 
foUows: 

fl2M.l<»   AMwar. 
•        •        •        •        • 

(c)  If  the  defendant  is  unable  to  file  an 
answer  meetiBg  the  requirements  of 
paragraph  (b)  ^  this  section  within  the 
time  provided,  the  defendant  may. 
before  the  expiration  of  30  days  from 
service  of  the  complaint,  file  with  the 
reviewing  official  a  general  answer 
denying  Uabiiity  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 
(b)  of  this  section.  The  reviewing 
ofRdaL  as  provided  in  i  1284.110.  shall 
nie  promptly  with  the  presiding  officer 
the  complaint  the  general  answer 
denying  UabiUty.  and  the  request  for  an 
extension  of  time.  For  good  cause 
shown,  the  presiding  officer  may  grant 
the  defendant  up  to  30  additional  days 
within  which  to  file  an  answer  meet^ 
the  requirements  of  paragraph  (b)  of  this 
section. 

8.  A  typo  is  corrected  in  1 1284.114 
and  the  aecttoo  is  revised  to  read  as 
follows: 


fltM.114    es| 

No  party  or  persoa  (except  employees 
of  the  presiding  officer's  office)  saall 
communicate  in  aqy  way  with  the 
presiding  officer  on  any  matter  at  issue 
in  a  case,  unless  oo  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
sUtus  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

a  A  typo  is  coiTacted  in  the  sectkm 
heading  of  i  1284.115.  The  section 
heading  is  revised  to  read  as  follows: 

I12M.11S 


m  Section  1284.117  is  amended  by 
revising  par ayaph  (c)  to  read  as 
foUowK 


the  authority  to  find  Federal  statntee  or 
regulations  invalid. 

11.  Section  1284.118  is  aaaended  by 
revising  paragraphs  (cM3)  and  (c)(S)  to 
read  as  follows: 


f  1184.118 


(c)  •  *  • 

(3)  Stipulatioas  and  adniasions  ot  fact 
or  as  to  tkc  coateots  and  aothentidty  of 

docanents; 

•        •        •        •        • 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
subarit  only  documentary  evidence 
(subject  to  the  objections  of  other 
parties)  and  written  arguments: 


{1284.128    lAMHtfed] 

12.  Section  1284.12S  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

•        •        *        •        * 

(b)  Seirioe.  A  party  fiHng  a  document 
with  dM  presiding  officer  shall,  at  the 
time  of  filing,  serve  a  copy  of  such 
document  on  every  other  party.  Service 
upon  any  party  of  any  document  other 
than  thoae  required  to  be  served  as 
prescribed  in  S  1284.107  shall  be  made 
by  delivering  a  copy  or  by  placing  a 
copy  of  the  document  in  the  U.S.  mail, 
postage  prepaid,  and  addressed  to  the 
party's  last  knoiwn  address.  When  a 
party  is  represented  by  a  representative, 
service  shaU  be  made  upon  such 
represaotalive. 

13.  Section  1284.128  is  revising 
paraymph  (c)  to  read  as  foBows: 

f1M4.128    CompMlalionodlMeL 

•  •  •  •  • 

(c)  When  a  docuHwnt  has  been 
servwl  or  ia«Md  by  pUdng  it  in  the 
mail  an  additianal  f  days  wiU  be  a^dad 
to  the  time  permitted  for  any  responsa 

14.  Section  1284.132  is  amended  by 
revising  parayvph  (0(2)  to  read  as 
foBows: 


11284.1)2 


It)*'* 

(2)  in  the  case  of  a  party  that  is  not  an 
individiiaL  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
des^nated  by  die  party's  representative: 

or 

•       •        •        *        • 

15.  Section  1284.136  is  amended  by 
revising  paragraph  (c)  to  read  as 
foUows: 


parties  within  90  days  after  the  time  for 
Sttbuission  of  post-hearing  briefs  and 
reply  briefs  (if  permitted)  has  expired  or 
upon  notiflcation  that  the  record  is  now 
closed.  The  presiding  officer  shall  at  the 
same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  deterenined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a        i 
motion  for  reconsideration  with  the 
presiding  officer  or  a  notice  of  appeal 
with  the  authority  head.  If  the  presiding 
officer  fails  to  meet  the  deadline 
contained  in  this  paragraph,  he  or  she 
shall  notify  the  parties  of  the  reason  for 
the  delay  and  shall  set  a  new  deadline. 

18.  Section  1284.137  is  revising 
paragraph  (f)  and  adding  paragraph  (g) 
to  read  as  follows: 


}  1884.137 


I  of  wiMal 


(f)  If  the  presiding  officer  denies  a 
motion  for  reconsideration,  the  initial 
decision  shall  constitute  the  final 
decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  the  presiding  ofTicer  denies 
the  motion,  unless  the  initial  decision  is 
timely  appealed  to  the  authority  head  in 
accordance  with  S  1284.138. 

(g)  If  the  presiding  officer  issues  a 
revised  initial  decisioa  the  revised 
decision  shall  constitute  the  Gnal 
decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
da3rs  after  it  is  issaed,  imless  it  is  tunely 
appealed  to  the  authority  head  in 
accordance  with  ( 1284.138. 

17.  Section  1284.138  is  amended  by 
revising  paragraphs  (b)tl)  (c).  and  (1).  to 
read  as  follows: 

11284.138    Appeal  to  aulharily  head. 

*  •  *  •  • 

(T)  A  notice  of  appeal  may  be  filed  at 
any  time  within  30  days  after  the 
presiding  officer  issues  an  initial 
decision  However,  if  any  other  party 
files  a  motion  tor  a  reconsideration 
under  { 1284.137.  consideration  of  the 
appeal  shaH  be  stayed  automatically 
pending  resolution  of  the  motion  for 
reconsideration. 


1 1284.117 


afltw 


(c)  The  presiding  officer  does  not  have 


11284.188    InMal 


(c)  The  presidu^  officer  shall 
promptly  serve  the  initial  decision  on  all 


(c)  If  the  dpffndanl  files  a  timely 
notice  of  appeal  with  the  authority  head 
and  the  time  for  filing  motions  for 
reconsideration  under  {  1264.137  has 
expired,  the  presiding  officer  shall 
forward  the  record  ol  the  proceeding  to 
the  authority  head. 
•        *        •        •        * 

(1)  Unless  a  petition  for  review  Is  filed 
as  provided  in  31  U.S.C.  3805,  after  a 
defendant  has  exhausted  all 
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administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  authority 
head's  decision,  a  determination  that  a 
defendant  is  liable  under  S  1284.102  is 
final  and  is  not  subject  to  judicial 
review. 

James  C  Fletcher, 

AdminiBtrator. 

December  27, 1968. 

[FR  Doc.  8»-333  Filed  1-6-89;  8:45  am) 

MUJNa  COOE  7S10-0t-« 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

Intemationai  Trade  Administration 

15  CFR  die.  Ill  and  VII 

[Docket  No.  •1263-8263] 

Transfer  and  Redesignatlon  of 
mdustrtal  Mobilization  Regulations 

AQCNCY:  Bureau  of  Export 
Administration.  Commerce. 


action:  Pinal  rule. 


r.  On  October  23, 1988,  tiie 
industrial  mobilization  functions  under 
the  Defense  Production  Act  of  1950,  as 
amended,  and  the  national  security 
investigation  functions  under  section  232 
of  the  Trade  Expansion  Act  of  1982,  as 
amended,  were  transferred  from  the 
Intemationai  Trade  Administration  to 
the  Bureau  of  Export  Administration, 
within  the  U.S.  I>epartment  of 
Commerce. 

This  rule  transfers  the  Defense 
Priorities  and  Allocations  Regulations 
and  regulations  governing  national 
security  investigations  performed  under 
section  232  of  the  Trade  Expansion  Act 
of  1962,  as  amended,  from  Chapter  III 
where  the  regulations  of  the 
Intemationai  Trade  Administration  are 
published  to  Chapter  VII  under  Tide  15 
of  the  Code  of  Federal  Regulations. 
Formerly  codified  as  15  CFR  Parts  350 
and  359  respectively,  the  regulations  are 
redesignated  as  15  CFR  Parts  700  and 
705. 


CPFECTfVl  DATE  January  1, 1988. 

Fon  PURTHm  iNrowMATioN  contact: 

Edward  L  Levy,  Section  232,  Program 
Manager.  Office  of  Industrial  Resource 
Administration,  Bureau  of  Export 
Administiation,  Telephone:  202/377- 
3795. 

Accordingly.  Titie  15  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


CHAPTER  IIMSUBCHARTER  B 
REOESIGNATEO  AS  CHAPTER  Vlf] 

CHAPTER  VII— [REOESIGNATEO  FROM 
CHAPTER  III,  StJSCHAPTER  B] 

1.  In  Chapter  m.  Subchapter  B,  is 
vacated  and  its  contents  are  transferred 
to  Chapter  VII  to  be  redesignated  as 
shown  in  tiie  table  set  forth  below,  and 
all  internal  cross  references  in  15  CFR 
Parts  350  and  359  are  revised  to  reflect 
the  newly  redesignated  parts. 


Pwt 

PraMnt  IS  CFR  dMignslton 

Pwt 

Nm  15  CFR  dMign«ion 

350 

H  350.1-3S0.93 

SrttsttiMt  1  VHl  V         

DttfonM  PnocitiM  and  AJk)CSlions 

700 
701-704 
700 
700 
705 

706-700 

M  700.1-700.93. 

9S0 

SchadulM  1  «id  V. 

OKli 

Afpsndnn  1  WHf  IV 

3S0 

H  359.1-369.10 _ 

cfloct  Of  vnpoftM  flfVClM  Of)  vw  Na* 

tons)  Security. 
RaservwJ    

H  706.1-705.10. 

PART  700-{AMENDE01 

2.  The  authority  citation  for  newly 
designated  Part  700  is  revised  to  read  as 
follows: 

Authority:  Sees.  101-103, 701-707, 708,  and 
713,  Defense  Production  Act  of  1950.  Pub.  L 
81-774.  64  Stat.  796,  as  amended  (50  U.S.C 
app.  2071-2073,  2151-2157,  2159.  and  2163): 
EO.  1048a  18  FR  4938,  3  CFR  1979  Comp.  p. 
114,  as  amended:  EO.  12148, 44  FR  43239. 3 
CFR  1979  Comp.  p.  393,  as  amended:  Defense 
Mobilization  Order  PMO)  3.  44  CFR  322: 
DMO-12, 44  CFR  329;  and  DMO-13. 44  CFR 
330. 

PART  705-(AMENOEO] 

3.  The  authority  citation  for  newly 
designated  Part  705  is  revised  to  read  as 
follows: 

Auttiarity:  Sec  232.  Trade  Expansion  Act 
of  1962  (19  U.S.C  1862),  as  amended  (Pub.  L 
100-118. 102  Stat.  1107),  Reorg.  Plan  No.  3  of 
1979  (44  FR  69273,  Dec  3. 1979):  EO.  12188  of 
Ian.  2, 1960  (45  FR  988,  Ian.  4, 1980). 


Dated:  Decemtier  3a  1968. 
|ohn  A  Rjcfaards, 

Acting  Principal  Deputy  AasJstant  Secretary 
for  Export  Administration. 
loan  McEntae, 

Deputy  Undersecretary  for  Intemationai 
Trade. 
[FR  Doc.  88-175  Filed  1-6-88: 8:45  am] 

BNJJNO  coos  MtS-OT-ai 


CONSUMER  PfKXXXrr  SAFETY 
COMMISSION 

16  CFR  Ch.  II 

Rule  Review  Under  fteguletory 
FlexibNIty  Act 

AQCNCV:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  review  of  rules  and 

availability  of  report 


:  The  Commission  has 
completed  its  review  of  eight  rules  that 


were  issued  under  the  Flammable 
Fabrics  Act  and  were  in  existence  on 
January  1, 1981.  The  purpose  of  this 
review  was  to  determine  whether  rules 
issued  before  enactment  of  the 
Regulatory  Flexibility  Act  which  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
should  be  continued  without  change, 
amended  or  revoked. 

After  consideration  of  the  rules, 
comments  about  them  from  the  public, 
economic  and  other  factors  affecting 
firms  subject  to  the  rules,  and  other 
relevant  information,  the  Commission 
has  determined  that  while  some  of  the 
rules  reviewed  may  have  had  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
no  further  action  with  respect  to  any  of 
these  rules  is  warranted  under  the 
Regulatory  FlexibiUty  Act  A  report  on 
this  rule  review,  entitied  "Regulatory 
Flexibility  Act  Review,  Flammable 
Fabrics  Act"  is  available  on  request 
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:  RequMts  far  oopia*  of  th* 
report  should  be  addressed  to  the  Office 
of  the  Secretary.  CansoBMr  ProdaiA 
Safety  Qmimissioa.  Washington.  DC 
20207. 

FON  MRTMM  MPOMMIIOM  CONTACT: 
Warren ).  PruneUa,  Associate  Executive 
Director  for  Economic  Analysis, 
Consumer  Product  Safety  Commissioa 
Washington,  DC  2020r,  telephone:  (301) 
492-at62;  or  AU«n  F.  Bravnktger. 
Attorney.  Office  of  the  General  Coonsel 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207.  telephone:  (301) 
492-e98a 

SUmnMNTAItV  W^OWMATIOW  The 
Regulatory  Flexibility  Act  (RFA.  S  U&C 
601  et  aeq.)  became  effective  on  January 
1. 1981.  and  generally  requires  Federal 
agencies  to  evaluate  the  economic 
impact  of  their  rules  on  small  entities, 
including  small  businesses.  Section  810 
of  the  RFA  (5  U.S.C  810)  requires 
agencies  to  review  all  rules  in  existence 
on  January  1. 1981.  which  have  or  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  purpose  of  this  review  is  to 
determine  whether  the  rules  under 
consideration  should  be  continued 
without  change,  amended,  or  revoked, 
consistent  with  the  purposes  of  the 
statutes  which  they  implement,  to 
minimize  any  significant  economic 
impact  they  may  have  on  small 
businesses.  Section  610  of  the  RFA 
requires  consideration  of  the  foUowing 
factors: 

(1)  The  continued  need  for  the  rule; 

(2)  The  nature  of  complaints  or 
comments  about  the  rule  received  from 
the  public 

(3)  The  complexity  of  the  mir, 

(4)  The  extent  to  which  the  rale 
overlaps.  dnpHcates.  or  conflicts  with 
other  Federal  rules,  and.  to  the  extent 
feasible,  with  state  and  local 
government  rales; 

(5)  The  length  of  tiate  since  the  nrie 

has  been  evaluated  or  the  depea  to 
which  tedmoiogy.  stiinnniir  conditions, 
or  other  factors  have  changed  in  the 
area  afiected  by  the  rate. 

In  the  Fadseal  Baftalar  of  Ssptoaibsr 
14. 1861  (46  FR  4MZ1)  die  ComsaiMioa 
pobUshed  its  plan  for  reviewing  all  rules 
existing  on  |anuary  1. 1961,  which  aiay 
have  had.  or  which  could  be  expectad  ts 
have,  a  signifii'ar'  economic  imfMct  on 
small  bmu*^*—  That  notice  identified 
eight  rales  issuad  undar  provisions  of 
the  Flaounable  Fabrics  Act  (FFA.  IS 
U.S.C1191  sf  sag.)  which  would  be 
reviewed  in  acoardance  with  aectioa  610 
of  the  RFA. 

In  the  Federal  Rag}star  of  February  2. 
1964  (49  FR  4103).  Uie  Commission  began 
iU  review  of  existing  FFA  rules  by 


publishing  a  notice  which  listed  sight 
rules  issued  under  provisions  of  tlie  FFA 
which  may  have  an  econoaiic  iaqmct  on 
small  bttsineasaa.  The  rales  hstod  in  that 
notice 
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^4o. 

-ns* 

^ttW 

Oinira  Ruftt  a-if  "tQi'i'ii;''  >>»4>r 
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each  rale  by  application  of  the  five 
factors  specified  in  section  810  of  the 
RFA. 

This  report  entitled  "Regulatory 
Flexibility  Act  Review.  Flammable 
Fabrics  Act  Rules."  is  available  without 
charge  by  writing  to  the  Office  of  the 
Secretary.  Constmier  Product  Safety 
Commissioa  Washington.  DC  20207. 

Dated:  January  3. 198B. 
SadyeE.  Dunn, 

Secretary,  Coiuumer  Product  Safety 
Commission. 
(FR  Doc  80-332  Filed  l-a-aae  MS  aaj 

BHJJNO  COOS  mi  t1  II 


DEPARTMENT  OF  ENERGY 
Fadarai  Enargy  Ragidrtory 


The  notice  gave  a  brief  description  of 
each  rale,  the  need  for  the  rale,  and  its 
legal  basis.  It  also  invited  public 
comment  on  the  rules  under 
consideration. 

In  response  to  the  notices  of 
September  14, 1981.  and  Febraary  4, 
1964,  die  Conunission  received  one 
comment  from  the  National  Knitwear 
Manufacturers  Association  which  was 
not  addressed  to  any  specific  FFA  rrde. 
but  which  cautioned  against  amending 
any  FFA  rale  to  make  its  provisions 
mora  sli  uigeuL  The  Commission  also 
received  one  comment  fiom  the  Carpet 
and  Rug  Institute  requesting  an 
extension  of  the  time  in  which  to 
comment  on  the  Standard  for  the 
Surface  Flammability  of  Carpets  and 
Rugs  and  the  Standard  for  the  Surface 
Flammability  of  Small  Carpets  and 
Rugs.  Hie  Commission  extended  the 
period  of  time  for  receipt  of  comments 
on  all  FFA  rales,  but  received  no 
substantive  comments  on  any  of  die 
FFA  rules. 

After  considering  the  comments,  the 
provisions  of  the  rulas.  an  analysis  of 
economic  factors  and  other  coaditions 
affecting  firms  which  are  subiect  to  the 
rales  under  review,  and  the  factors 
specified  by  section  810  of  die  RFA.  die 
Commission  has  oondoded  that  while 
some  of  these  rules  may  have  had  a 
significant  economic  effect  on  small 
businesses,  no  further  action  with  regard 
to  any  of  these  rules  is  warranted  under 
die  RFA. 

The  Commission  has  published  a 
report  on  this  RFA  rale  review.  It 
describes  the  purpose  and  requirements 
of  each  rule;  Itits  economic  factors  and 
other  conditions  affecting  firms  which 
ara  subject  to  each  rule;  and  analyses 


IS  CFR  Parts  154. 157, 260, 284, 385, 
and  388 

(Docket  No.  RMt7-17-000] 

Natural  Qas  Data  CotacHon  Systam; 
AvaRabltty  of  Print  Softwara  for  FERC 
Form  Noo.  2, 2-A,  14,  and  16 

Issued  January  3. 1989. 

AOINCV:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  Availability  of  Print 

Software  for  FERC  Form  Nos.  2.  2-A.  14. 

and  16. 


:  Software  to  print  FQIC  Form 
Nos.  2.  2-A.  14  and  16  data  required  to 
be  filed  on  an  electronic  medium  in 
accordance  with  Order  Nos.  493  (53  FR 
15023  (April  27, 1968))  and  49»-A  (53  FR 
30027  (August  la  1966))  is  now 
available.  The  software  released  today 
reflects  the  revisions  adopted  at  the 
Order  No.  493  Implementation 
conference  on  September  12  and  13. 
1986.  This  software  is  being  made 
available  for  testing  purposes  and 
written  comments  are  requested  from  all 
interested  persons.  An  "INFO"  file  is 
included  <m  the  diskette(s)  for  each  form 
and  identifies  those  areas  where 
additional  software  development  and/or 
instractions  are  required. 
DATC  The  softwara  is  available  as  of 
January  3. 1989. 

AOONKSS:  Requests  for  copies  of  the 
sotfware  and  the  accompanying  User 
Guide  should  be  directed  to:  Public 
Reference  Branch,  Federal  Energy 
Regulatory  Conunission.  82S  North 
Capitol  Street  NE..  Room  1000, 
Washington.  DC  20426.  (202)  357-8116. 
FOR  RMIMKR  MFORMATION  CONTACTt 
Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regidation.  Data  Analysis 
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Branch.  Federal  Energy  RegulatcMy 
Commission,  82S  North  Capitol  Street 
NE..  Room  7010-D,  Washington,  DC 
20426,  (202)  357-8995  or  (202)  357-8844. 
•UanCMENTARY  INFOMtATKNC  The 

software  to  produce  a  hard  copy 
printout  of  FERC  Form  Nos.  2.  2-A.  14 
and  16,  when  filed  in  accordance  with 
the  record  formats  for  those  forms  as 
reissued  on  October  7, 1968  (FERC  Form 
Nos.  14  and  16).  and  October  26, 1988 
(FERC  Form  Nos.  2  and  2-A),  is  now 
available.  The  software  provided  is  for 
testing  purposes.  If  the  software  does 
not  adequately  provide  a  hard  copy  of 
the  data  filed  on  an  electronic  me<Uum. 
respondents  are  still  required  to 
supplement  the  filings  with  hard  copies 
of  the  particular  pages  or  schedules  not 
printed  by  the  software  in  order  to  meet 
the  filing  requirements  of  16  CFR  Part 
280. 

The  programming  language  used  for 
the  print  software  is  ANSI  1974 
Standard  COBOL  The  di8kette(s)  for 
each  form  contains  the  executable  files 
which  can  be  run  on  an  IBM-compatible 
PC  with  at  least  512K  RAM  and  DOS  3.0 
(or  later  version).  A  user's  guide,  a  test 
data  file  and  a  sample  output  file  are 


also  included  with  the  software  for  each 
form.  The  user's  guide  is  also  available 
on  hard  copy. 

In  testing  die  software  for  FERC  Form 
Nos.  8  and  11,  it  is  staff's  experience 
that  the  majority  of  the  problems  in 
using  the  Commission-provided 
software  were  the  result  of  improper 
input  data  formats.  The  Commission 
staff  requests  that  respondents  carefully 
examine  the  formats  and  character 
positions  of  the  input  data  records 
before  contacting  staff.  If  print  software 
problems  continue  to  occur,  the 
Commission  staff  encourages  users  to 
provide  ivritten  comments  as  to  the 
exact  nature  of  the  problem  and  submit 
them  to  Brooks  Carter.  Office  of  Pipeline 
and  Producer  Regulation.  Room  7010, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE^ 
Washington.  DC  2042a 

The  software  is  available  from  the 
Commission's  Public  Reference  Branch 
through  its  photocopy  contractor.  La 
Dom  Systems  Corporation,  also  located 
in  Room  1000. 825  North  Capitol  Street 
NE..  Washington,  DC  20428.  All  software 
is  available  on  5.25'  (1.2MB)  double- 
sided,  high  density  diskettes. 


Persons  requesting  this  software,  in 
person  or  by  written  request  should 
specify:  "Software.  Docket  Number 
RM87-17-00a  January  3. 1989".  and  die 
diskette  set(s).  or  individual  diskette 
numbers  desired.  Each  of  the  following 
sets  contains  the  executable  programs, 
test  input  data  and  sample  output  for  the 
indicated  form.  Appendix  A  identifies 
the  files  conteined  on  each  diskette. 

SET  A.  RM87-17-000:  Print  Software 
for  FERC  Form  No.  2,  January  3. 1969. 
Diskette  Nos.  A1-A5. 

SET  B.  RM87-17-000:  Print  Software 
for  FERC  Form  No.  2-A  January  3. 1989. 
Diskette  Nos.  Bl^2. 

SET  C.  RM87-17-000:  Print  Software 
for  FERC  Form  No.  14,  January  3, 1989. 
Diskette  Nos.  Cl. 

SET  D.  RM87-17-000:  Print  Software 
for  FERC  Form  No.  16.  January  3, 1969, 
Diskette  Nos.  D1-D2. 

The  software  is  available  without 
charge.  However,  the  Commission's 
copy  contractor  has  a  copy  fee  of  $5.00 
per  diskette. 
Iiflit  P  rathtfl 
Secretary. 


AffENDOL  A— Division  of  Files  on  Diskettes 

Set  A:  RMe7-17-O0a  Print  Sofl«Mve  for  FERC  Form  No.  2.  January  3. 1968. 
Dak«ttMA1-A4 

'  *  *  Diskette  A1:  Schedule  F4  E»eculeMe  Progranw..Sct«edule  F7  E«etuli>)le 
Programe: 
USERGUID.TXT 

F2PH08S.TXT Ueef-s  GuMe  Into  Fie. 

FORM2F4.BAT 

NEWMNF4EXE Drt«r Form  2  SchodUta  F4 


F»«2F4A.E)(E— 
FM2F48.EXE..... 
FM2F4CEXE..... 
FORM2F7SAT 
MAINF7.EXE 


pp.  1-10»~ 


pp.  110-119... 
pp.  120-123- 


FM2F7A.EXE- 
FM2F7BEXE.. 
FM2F7CEXE.. 


FM2F70.EXE....- 
FM2F7E.EXE..... 

*  '  0iafceasA2: 
FORM2F5.BAT 
MAINF5.EXE 

FM2F5AEXE„_. 


OriMr 

pp.  350-802..... 

pp.  503-611  — 

pp.  512-619..... 

p.  520 __ 

pp.  S21-565-_ 

F5( 


Driver. 


Da 
Da 
Oa 

Forni  2  Sciiedule  F7 


Da 
Do. 
Doi 
Do. 

DOl 


FM2F58EXE- 
FM2F9CEXE- 


FM2F50EXE. 


FIUI2F5EEXE. 


FM2F5F.EXE.. 
FM2F5G.EXE- 


FM2F5KEXE.. 
FM2FSLEXE- 


FM2F5JEXE- 


FM2F5K.EXE- 


pp.  200-201 
pp.  204-209 
pp.  21 3-21 S 
p.  219 
ppi  220-225. 
pp  226-231 
pp.  233-251 
pp.  252-257 
ppi2S»-aB3 
pp.  264-260 
pp.  270-277.- 


'  DWtone  A3:  Scfiedule  F6  ExecuUWe  Programe: 


FORM2F6.BAT 
MAarOEXE — 


Oltwor.. 


FOfRl  2 


FM2P6AEXE~ 
FM2F68.EXE- 
FM2FeaEXE.. 
FM2F60.EXE.. 


FM2FeEEXE. 


pp.  300-301.. 
pp.  302-309- 
PP.3T0-311.. 
pp.  312-315.. 
pp.  320-325- 


Da 
Da 

OOl 

Da 
Oa 


F« 
fttigrsw. 


FM2F6FEXE p.  326. 

FM2F6G.EXE - p.  327. 

FM2F6H.EXE_ pp  328-333 

FM2F6IEXE pp.  335-340 

*  Oiekene  A4:  Fom  2  Test  mpui  Dan. 

FOnM02J>AT 

F40tiT_ 


F500T 

peouT L 

F70UT 1 

Set  8:  RMe7-17-O0O:  Print  SoftaMts  tor  FERC  Form  Na  2-K  Jw«uary  3.  1969 

iB1-e2 


Oa 
Oa 

Oa 

Oa 

Form  2  Sempte  Output  Fies: 

Forni  2  Test  Input  Fie 

T«M  Output  Fie*  tar 

Form  ^  Schedttfee 

F4-F7. 
Do 

Oa 

Oa 


*  '  ONkatto  61:  Fonii  2-A 

USEHGWaTXT 

F2APn08S.TXT 

FORIMZAaAT 

FMZMNFB.cXE  — •• 


Ueer'sGuda 
Inio  Mto. 
Do. 


Dmm~ 


—  Form  2A— Al  Sdiedulee 


FM2A0EXE. 
FM2A1EXE. 

FM2A2EXE 

FM2F48EXE — 
FM2F5aE}C — 

FM2F50EXE 

FM2FBA.EXE 

FM2PetXEXE 

FM2F6EEXE 

FM2FeGEXE 


P^3. 


FM2F7aEXE- 

FM2F7e.EXE. 


pp.  4-11 

pp.  12-23 

pp.  110-119.. 
pp.  204-209- 

p  219 

pp.  300-301.. 
pp.  310-311- 
pp.  320-325- 

p.327 

p.  520 

p.  521 


Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Da 


*  DokeOe  82:  Form  2-A  Te«  Input  Osla.  Fonn  2-A  Sample  Output  Fasa 

FOnOADM Teat  Input  Fie. 

F2AOUT _ „  Teat  Ou^Mt  Fla 

Set  C:  RII67-17-000:  Print  Sofhaare  lor  FERC  Form  No.  14.  Jwwery  3.  1969. 


Form  14 
USaWUNXTXT. 
F0RM14.BAT. 
FM14EXE 

Fin4 


CI 
01:  Form  14  Eneculable  Pwigrame.  Fonn  14  Teet  Input  Oeia. 


User's  Qwde. 


FORMMiMT. 
F140UT 


COBOL  Sowoe  Code. 

TmI  MpW  nM. 

Teet  Oiitoul  Fia 
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Sd  D:  MM7-17-000:  PfM  SoliMra  tor  FERC  Form  No.  16.  Januaty  3. 1989. 
OaMOtOI-OS 

■  '  •OaiM(la01:Fonn  leExaouMMProgruM: 

U86R0W0.TXT U»W»  Gad* 

F19Pn08S.TXT MoFla. 

F0RM1«.BAT Oa 

FM16MN.EXE Drtww Form  1ft-Sch«lula  R7 


FM16A£(E. 


10  Pag*.  SctwdulM  I 


Oo. 


FM16B.EXE SchedUM  N  and  VI Da 

FMiaCEXE SctwdutM  III  and  VII Da 

FM160.EXE Schadulaa  IV  and  VHl Oa 

FM16E£XE Sehadula  IX  — Da 

*  *  *  Diatana  02:  Form  16  Taal  mpm  Data.  Form  16  Sampta  OiMiM  Fla: 

F16IN ~ Taat  tnpm  Fita. 

Fi60in' Taat  Output  Fila. 

[FR  Doc  80-386  Filed  l-»-8e;  8:45  am] 
MLUMQ  COM  nn-*t-m 


EQUAL  EMPLOYMENT  OPPORTUMITY 
COMMISSION 

29  CFR  Part  1625 

Eniployv#  Pension  Benefit  Plane 

AOCNCv:  Equal  Employment  Opportimity 
Commission  (EEOC). 
action:  Public  notice. 


:  The  Commission  hereby 
publishes  this  notice  stating  the  position 
to  be  taken  by  the  Conunission  in  final 
regulations  under  section  4(i)  of  the  Age 
Discrimination  in  Employment  Act  of 
1967  (AOEA).  29  U.S.C.  621  etseq.. 
relating  to  the  effective  date  of  section 

4(i).  

FON  njMTNm  MPOMMATION  CONTACT: 
Paul  E.  Boymel,  OfRce  of  Legal  Counsel 
Room  214,  EEOC  2401  E  Street,  NW.. 
Washington,  DC  20507,  (202)  634-6423. 

Notice 

The  Equal  Employment  Opportunity 
Commission  vEEOC]  and  the  Internal 
Revenue  Service  (IRS)  will  issue  fmal 
regulations  under  the  continued  beneBt 
accrual  provisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA),  that  will  generally  provide  that 
no  year  of  service  (including  years  of 
service  before  1968)  may  be  disregarded 
because  of  age  in  determining  a 
participant's  benefit  under  a  defined 
benefit  plan  for  plan  years  beginning 
after  1987. 

OBRA  amended  section  411(b)  of  the 
Internal  Revenue  Code  of  1986  (Code), 
section  4(i)  of  the  Age  Discrimination  in 
Employment  Act  of  1967  (ADEA).  and 
section  204(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(QUSA)  to.  in  general,  prohibit 
employee  pension  benefit  plans  from 
reducing  or  discontinuing  benefit 
accruals,  or  the  rate  of  benefit  accruals. 
on  behalf  of  an  employee  because  of  the 
employee's  attainment  of  any  age. 
Under  section  9204(a)(1)  of  OBRA.  these 
benefit  accrual  provisions  "shall  apply 
only  with  respect  to  plan  years 
begiiming  on  or  after  January  1, 1968. 
and  only  to  employees  who  have  1  hour 
of  service  in  any  plan  year  to  which 
stich  amendments  apply." 

EEOC  published  proposed  regulations 
under  section  4(i)  of  the  ADEA  in  the 
Federal  RegMar  on  November  27. 1967 
(S2  FR  45360)  and  IRS  published 
proposed  regulations  under  section 
411(b)  of  the  Code  in  the  Federal 

on  April  11. 1988  (53  FR  11867). 


The  proposed  IRS  regulations 
provided,  in  general,  that  effective  for 
plan  years  banning  in  1988  and 
thereafter,  for  a  participant  who  has  at 
least  1  hour  of  service  for  the  plan 
sponsor  in  a  plan  year  beginning  in  1988 
or  thereafter,  a  defined  benefit  plan  may 
not  disregard  any  years  of  service, 
including  years  of  service  before  1988, 
because  of  age  in  determining  the 
participant's  plan  benefit.  The  proposed 
EEOC  regulations  provided  that  such 
years  of  service  before  1988  could  be 
disregarded,  as  long  as  such  years  of 
service  occurred  after  the  participant 
reached  the  plan's  normal  retirement 
age. 

Section  9204(d)  of  OBRA  provides  that 
the  final  regulations  of  EEOC  and  IRS 
(and  the  Department  of  Labor)  "shall 
each  be  consistent  with  the  others."  The 
agencies  have  coordinated  the  issues 
closely,  recognizing  the  lead  regulatory 
authority  given  to  IRS  in  several 
sections  of  OBRA.  As  a  result  of  the 
interagency  coordination,  and 
consideration  of  the  comments  received 
by  EEOC  and  IRS  during  the  comment 
periods  of  the  proposed  regulations,  the 
agencies  have  determined  that  the  final 
regulations  to  be  issued  by  EEOC  and 
IRS  under  OBRA  will  adopt  the  position 
taken  in  the  proposed  IRS  regulations 
with  respect  to  years  of  service  that  may 
not  be  disregarded  because  of  age  in 
determining  benefits  under 
noncontributory  defined  benefit  plans. 
Thus,  the  final  regulations  to  be  issued 
by  EEOC  and  IRS  will  provide  that  the 
OBRA  benefit  accrual  rules  apply  to  all 
years  of  service  (including  years  of 
service  before  January  1, 1988) 
completed  by  a  participant  in  a 
noncontributory  defined  benefit  plan 
who  has  at  least  1  hour  of  service  with 
the  plan  sponsor  in  a  plan  year 
beginning  on  or  after  January  1. 1988. 
IRS  announced  this  position  in  Notice 
88-126  issued  on  December  9, 1988  and 
published  in  the  Internal  Revenue 
Bulletin  on  December  27, 1968, 1988-52 
LR.B. 

For  purposes  of  this  notice,  a 
noncontributory  defined  benefit  plan  is 
a  defined  benefit  plan  that  does  not 
provide  for  mandatory  employee 
contributions.  No  inference  should  be 
drawn  as  to  the  position  that  may  be 
taken  in  final  EEOC  or  IRS  regulations 
regarding  defined  benefit  plans  that 
provide  for  mandatory  employee 
contributions. 


With  respect  to  defined  contribution 
plans,  the  final  regulations  to  be  issued 
by  the  two  agencies  will  provide  that  the 
OBRA  benefit  accrual  rules  do  not 
require  that  retroactive  allocations  be 
made  to  the  accounts  of  participants  for 
plan  years  beginning  before  January  1, 
1988.  However,  such  final  regulations 
will  provide  that  if  a  defined 
contribution  plan  allocates  amounts  to 
the  accounts  of  participants  under  a 
formula  that  takes  prior  service  into 
account,  no  year  of  service  (including 
years  of  service  before  January  1, 1988) 
may  be  disregarded  because  of  age  in 
determining  allocations  to  the  accounts 
of  participants  for  plan  years  beginning 
on  or  after  January  1. 1988. 

This  notice  is  consistent  with  IRS 
Notice  88-12a 

Signed  on  t>ehalf  of  the  Commission  this 
20th  day  of  December.  1968,  in  Washington. 
DC. 

Claraooe  Thomas, 

Chairman,  Equal  Employment  Opportunity 

Commission. 

(FR  Doc  80-343  Filed  1-6-80: 8:45  am) 

MLUNQCOOC  MTO-Oa-M 

DEPARTMENT  OF  TRANSPORTATION 

^^qjgf  Quard 

33  CFR  Parts  110, 162,  and  165 

ICGO  0»-«S-17] 

SpscM  Anchorage  Areas,  Anchorsgs 
Grounds,  and  Regulated  Navigation 
Area,  Hampton  Roads,  VA 

aocncy:  Coast  Guard.  DOT. 
action:  Final  rule. 

SutSMAMY:  The  Coast  Guard  Is  revising 
the  anchorage  regulations  in  33  CFR 
110.168  and  the  regulated  navigation 
area  in  33  CFR  165.501  for  Hampton 
Roads,  Virginia.  The  need  for  revision  to 
the  anchorage  regulations  stems 
primarily  from  several  construction  and 
navigation  improvement  projects  that 
have  been  completed,  are  in  progress,  or 
are  planned  for  Hampton  Roads.  The 
need  for  revision  to  the  regulated 
navigation  area  regulations  stems  from  a 
regulatory  project  being  undertaken  by 
Coast  Guard  Headquarters  that  will 
revise  all  of  the  Coast  Guard's 
anchorage  regulations  and  separate  out 
those  regulations  that  regulate  vessel 
operations  outside  of  specified 
anchorage  grounds.  Those  provisions 
not  related  to  specific  anchorage 


mi^. 
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grounds  are  being  moved  to  Part  165.  In 
addition  to  many  substantive  changes, 
outdated  and  confusing  language  has 
been  removed,  anchorages  have  been 
redesignated  consecutively,  and  the 
regulations  have  been  made  easier  to 
understand. 

EFFSCnvi  DATC  February  8, 1960. 
Fon  nNrrmn  mfommation  contact: 
Lieutenant  D.  T.  Ormes,  Port  and  Vessel 
Safety  Branch,  Fifth  Coast  Guard 
Distiict,  431  Crawford  Street 
Portsmouth.  Virginia  23704-5004,  (804) 
398-6388. 

SUPPtCMBfTARV  INFOWtATtOM;  On  June 
3, 1988,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Regtitar  for  these  regulations  (53 
FR  20339).  hiterested  persons  were 
requested  to  submit  comments  and  six 
(6)  comments  were  received. 

Drafting  Infonnatioa 

The  drafters  of  this  notice  are  LT  D.  T. 
Ormes  and  LT  W.  J.  Wetzel,  Project 
Officers.  Port  and  Vessel  Safety  Branch, 
Fifth  Coast  Guard  District.  L'TJG  J.  G. 
Anderson.  Project  Officer,  Aids  to 
Navigation  and  Waterways 
Management  Branch,  Fifth  Coast  Guard 
District,  and  CAPT  R.  J.  Reining  and 
LCDR  R.  K-  Kutz,  Project  Attorneys, 
Fifth  Coast  Guard  District  Legal  Staff. 

Discussion  of  Comments 

Of  the  six  (8)  comments  received,  four 
(4)  were  received  fit>m  the  Commander, 
Naval  Base  I^rfolk,  Virginia.  The  first 
comment  requested  a  prohibition 
against  anchoring  within  the  confines  of 
Littie  Creek  Har^r,  Desert  Cove,  or 
Little  Creek  Cove.  This  prohibition  is 
added  in  paragraph  165.5Gl(d)(l)(vi). 
The  other  three  comments  addiressed 
corrections  to  errors  of  plotted  positions 
for  various  anchorages.  These 
corrections  are  incorporated  in  the  final 
rule.  The  final  rule  also  contains  a 
number  of  other  minor  position 
coordinate  changes.  These  changes 
reflect  the  more  accurate  positions  the 
Coast  Guard  was  able  to  obtain  using 
the  U.S.  Army  Corps  of  Engineers' 
computer-aided  position  plotter.  In 
addition  to  the  comments  from  the 
Navy,  one  comment  suggested  that  the 
r^^ations  should  more  clearly 
designate  naval  anchorages,  especially 
the  naval  explosive  anchorage 
(Anchorage  G).  This  suggestion  has  been 
incorporated  in  the  final  rule.  Finally,  a 
comment  by  the  U.S.  Army  Corps  of 
Engineers  requested  that  a  circular  berth 
be  added  to  Anchorage  Berths  K-1  and 
K-2.  After  consultation,  however,  this 
request  was  withdrawn  and  the  berdis 
were  not  added.  Editorial  corrections 
have  been  Btade  to  §  165.501  (b)(2). 


(b)(3),  (b)(4),  and  (d)(4],  to  clarify  the 
boimdaries  of  the  Thimble  Shoal 
ChanneL  Thimble  Shoal  North  Auxiliary 
Channel  and  Thimble  Shoal  South 
Auxiliary  Channel.  The  coordinates  that 
define  the  anchorages  in  $  110.166  have 
been  placed  in  a  tabular  format  to  make 
it  easier  to  read  and  plot  the  anchorages. 
Editorial  changes  also  have  been  made 
throu^out  the  final  rule,  including,  but 
not  limited  to,  placing  the  paragraphing 
and  paragraph  references  in  proper  form 
for  publication  in  the  Federal  Register, 
and  conforming  the  length  restrictions  in 
S  liai68(f)(8)  to  those  in  paragraph 
(f)(7)  of  the  same  section. 

Finally,  S  110.168  (d)(4]  and  (d)(5) 
have  been  changed  to  cover  individuals 
on  board  vessels  handling  dangerous 
cargo  or  military  explosives  while  in  an 
andiorage,  not  just  those  loading  such 
cargo  or  explosives,  to  bring  the 
requirement  to  have  a  pass  or  other  form 
of  identification  into  line  with  the  rest  of 
the  requirements  in  S  110.168(d),  wtiich 
are  not  limited  solely  to  loading 
operations- 
Economic  Assessment  and  Certificatioa 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transporation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  these 
regulations  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  A  particular  effort  has 
been  made  to  eliminate  as  many 
existing  regulations  as  possible,  to 
reduce  the  burden  on  commercial  and 
recreational  vessel  operators.  As  a 
result  anchoring  in  most  of  the 
Hampton  Roads  area  is  less  restrictive 
than  before;  smaller  vessels  are 
permitted  to  anchor  in  many  more  areas 
than  before.  The  only  adverse  effect 
expected  from  these  regulations  is  the 
loss  of  the  use  of  a  small  portion  of  the 
medium  and  shallow  depth  anchorage 
ground  available  in  Hampton  Roads. 
This  results  from  the  construction  of  the 
1-664  Bridge  Tunnel.  Sufficient 
anchorage  ground  will  be  available  for 
vessels  that  in  the  past  have  used  the 
anchorage  grounds  that  have  been 
discontinued. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EavinKuneatal  Impact 

This  action  has  been  thorottghly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  excluded  from 
further  environmental  documentation  in 


accordance  with  section  23.2.C  of 
Commandant  Instruction  (COMDTINST) 
M16475.1B- 

Federalism  Assessment 

This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm 
Assessment. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  162 

Navigation  (water).  Vessels. 

33  CFR  Part  185 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing.  33 
CFR  Parts  110, 162.  and  165  are  amended 
as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030.  2035  and 
2071.  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
sllO.la  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.168  of  Part  110  is 

revised  to  read  as  follows: 

91iai68    Hampton  Roads,  Virginia,  and 


(a)  Anchorage  Grounds — (1)  Cape 
Henry  Anchorage.  Anchorage  A  (Naval 
Anchorage).  The  waters  bounded  by  the 
shoreline  and  a  line  connecting  the 
following  points: 


Latitade 
36'S533i)'  N 
36"W02S' 
36'! 
38'55M.(r  N 


BS5 33i)'  N 

rwozs'N     I 


Umnitudf 
TTOZ  47i»-  W 

Tsmrots' w 

76*in'30jO' w 
78*OT'37a'  W. 


(2)  Chesapeake  Bay.  Thimble  Shoals 
Channel  Anchoniges—{i]  Anchorage  B 
(Naval  Anchorage).  The  waters 
bounded  by  s  line  connecting  the 
following  points:  _ 


Latitude 

ae'srasi)'  n 
as'sriLO'  N 

36°S5'4«S'  N 
36'56'31.8'  N 

as'srosA'  n 
36'5ros.s'  yi 


Longitude 

7vxa?ja'  w 
7Va3Vi.v  w 
Tvrausi'  w 

TBTWtP.O'  w 

Tvwvjor  w 
TtrwiAy  w. 
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(u)  Anchorage  C  (Naval  Anchorage). 
The  waters  bounded  by  a  line 
connecting  the  following  points: 


Latitude 
XSKHJtr  N 

3e'sri84'  N 
ytnrzrjor  N 

aS'SfflMJ)*  N 


Longitude 
TWBfni'  W 

Tsnjnsjrw 
7e*or373' w 
Tsnofooo'  w. 


(iii)  Anchorage  D  (Naval  Anchorage). 
The  waters  bounded  by  the  shoreline 
and  a  line  connecting  the  following 
points: 

Latitude  Longitude 

36*s5'4ej)'  N  Ttrvmx  w 

3e-sr04X>'  N  781002.1  •  w 

M-iT-m'  N  76*0r54.S'  w 

36-55  24.1*  N  76'06'2SS'  W. 

(iv)  Anchorage  E  (Commercial 
Explosive  Anchorage).  The  waters 
bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

38*S8'5S7'  N  76"13'47.0'  W 

3e*se'Q8.2'  N  TBiffsaj*  w 

ss'sensjrN  78*iff5ij'W 

ae'se'ozxTN  76*i4'ia2'W. 

(A]  Explosive  Handling  Berth  E-1: 
[Explosives  Anchorage  Berth):  The 
waters  bounded  by  the  arc  of  a  circle 
with  a  radius  of  500  yards  and  with  the 
center  located  at: 


Latitude 


Longitude 
76'1123.0-  W 


(3)  Hampton  Roads  Anchorages— {i) 
Anchorage  F,  Hampton  Bar.  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

as'srsi  J'  N 
ae'se'zsj-  N 
ae'sriai'  N 

3e-S0'2S^N 


Longitude 

Tsinio*  w 
7sir4as'  w 
TTiffaia' w 
n'2aro7sr  w. 


(A)  Anchorage  Berth  F-1.  The  waters 
bounded  by  the  arc  of  a  circle  with  a 
radius  of  400  yards  and  with  the  center 
located  at: 

Latitude  Longitude 

36*sefi&7'  N  TVivyasr  w. 

(B)  Anchorage  Berth  F-2.  Tlie  waters 
bounded  by  the  arc  of  a  circle  with  a 
radius  of  400  yards  and  with  the  center 
located  at: 

Latitude  Longitude 

M'Sryi-V  N  TSIS'lSJ)'  w. 

(ii)  Anchorage  C,  Hampton  Flats 
(Naval  Explosives  Anchorage).  The 
waters  bounded  by  a  line  connecting  the 
following  points: 


Latitude 

arse'z&o'N 

36*5^40.1 '  N 
36'Sr41.4'  N 
36*5r34A'  N 
36*57^.1'  N 
M'VtWJOr  N 


Longitude 
TtrzorfTJor  w 
TS'iraaJi'  w 

76'21'07.7'  W 
78*21-2B.7-  W 
76*22(n.9'  W 
7B'22'03^  W 
78'21  42.6"  W 


(A)  Explosives  Handling  Berth  G-1. 
The  waters  bounded  by  the  arc  of  a 
circle  with  a  radius  of  500  yards  and 
with  the  center  located  at: 


(B)  Explosives  Handling  Berth  G-Z 
The  waters  bounded  by  the  arc  of  a 
circle  with  a  radios  of  500  yards  and 
with  the  center  located  at: 


Latitude 
3rssn4.o'N 


Longitude 

TVn-xns-  w. 


(C)  Explosives  Handling  Berth  G-3. 
The  waters  bounded  by  the  arc  of  a 
circle  with  a  radius  of  500  yards  and 
with  the  center  located  at: 


Latitude 
36'SS'34.S'  N 


Longitude 

Ttevryxxr  w. 


(D)  Explosives  Handling  Berth  G-4. 
The  waters  bounded  by  the  arc  of  a 
circle  with  a  radius  of  500  yards  and 
with  the  center  located  at: 


Latitude 
36*58'53.4'  N 


Longitude 
79"20'06.0'  W. 


Latitude 

srsrsoo'N 


Longitude 
7«*21'37jO-W 


(Iii)  Anchorage  H,  Newport  News  Bar. 
The  waters  bounded  by  a  line 
connecting  the  following  points: 

Latitude  Longitude 

36*58'07.0'  N  76"22D3.0'  W. 

36*5731.1'  N  76'22'01.9'  W. 

3e*5ri8.0-  N  76*2411.2'  W. 

se'srasj'  N  76*24ao.o'  w. 

ae'SrSLS'  N  78*22'31.0'  w. 

(4)  James  River  Anchorages — (i) 
Anchorage  I.  Newport  News.  The  waters 
bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

36*5r06.7-  N  7e'24'44  J'  W. 

36*5622.6'  N  7«'24'2S.O'  W. 

ae'serour  n  n'uvfjor  w. 

3r5r53.7'  N  76*26'414'  W. 

36*56'23.0'  N  76*2ni.O'  W 

36'5a'4Si'  N  76*2ril4)'  W 

36*5ff35.4'  N  7e*28'3S.4'  W 

36*5r51.7-  N  76'2602.a'  W 

38-57-30.8-  N  76*25-34J-  W. 

(A)  Anchorage  Berth  I-l.  The  waters 
bounded  by  the  arc  of  a  circle  with  a 
radius  of  400  yards  and  with  the  center 
located  at: 

Latitude  Longitude 

SrSTtiaS'  N  76*2521*-  W 

(A)  Anchorage  Berth  1-2.  The  waters 
bounded  by  the  arc  of  a  circle  with  a 
radius  of  400  yards  and  with  the  center 
located  at: 

Latitude  Longitude 

M'SniA'  N  7r25'47.7-  W. 

(ii)  Anchorage  J,  Newport  News 
Middle  Ground.  The  waters  bounded  by 
a  line  connecting  the  following  points: 

Latitude  Longitude 

M'srnxr  N  ivtztz-i  '  w 

36*S6-46.S'  N  78"22-39J'  W 

36*56*25  3'  N  76*23'48Jr  W 

36*5ria2'  N  n'MOOJT  W 

(iii)  Anchorage  K.  Newport  News 
Middle  Ground.  The  waters  bounded  by 
a  line  connecting  the  following  points: 

Latitude  Longitude 

36*5r55.S'N  76*2(r3^»•W 

3rsr07*'N  "   7S*20'3i2*W 


36*S6'4S4'  N 
36*S5'Se.«'  N 
36'55'Se.e'  N 
36*56'25.3'  N 
36*56'46.5'  N 
36'5721X)'  N 
36*5r28.r  N 


76*20'3i2' W. 
7«*2ril.7"  W. 
76*2400.0'  W. 
76*234ea)'  W. 
76'22'36J'  W 
76*22*22.1'  W 
76*21 11.7'  W. 


(A)  Anchorage  Berth  K-1.  The  waters 
bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

3e*5r56.1'  N  76*20'31.5'  W 

3e*5roe.O'  N  76*20'32J'  W 

36*5r28.1'  N  76*2111.7'  W 

(B)  Anchorage  Berth  K-2.  The  waters 
bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

36*57-23.4'  N  76*21*56J'  W 

36*5r28.1'  N  76"2111.7'  W 

36*5ri5.0'  N  76*2a4«.4'  W 

36*5r02.1'  N  76*210e.5'  W 

(C)  Anchorage  Berth  K-3.  The  waters 
bounded  by  the  arc  of  a  circle  with  a 
radius  of  300  yards  and  with  the  center 
located  at: 


Latitude 
36*57 12.9'  N 


Longitude 
76*2214.2'  W 


(iv)  Anchorage  Berth  L,  Craney  Island 
Flats.  The  waters  bounded  by  a  line 
connecting  the  following  points: 

Latitude  Longitude 

36*Se'4«.8'  N  76*20'20.1'  W 

36*5604.2'  N  76*20'23.7'  W 

36*5550.9'  N  76'22"11.7'  W 

(5)  Norfolk  Harbor  Channel 
Anchorages — (i)  Anchorage  M.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

36*55'37.6"  N  76'19'48.1"  W 

36*55'22.1"  N  76*19"4ai"  W 

36*55'20.5"  N  76*20n4.9'*  W 

36*5536.8"  N  76*20'13A "  W 

(ii)  Anchorage  N.  The  waters  bounded 
by  a  line  connecting  the  following 
points: 

Latitude  Longitude 

36*54'35.3"  N  76*19'47.5"  W 

36*5403.9'*  N  76*19'45.0"'  W 

36*53'55jr'  N  76*20'09.0"  W 

36*54'433"  N  TWt\%Xf  W 

36*54'47.2"  N  76*20'17.r'  W 

(iii)  Anchorage  O.  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 
36*53'2&0"  N 
36*53000"  N 
36*53'04.9'"  N 
36*5328.0"  N 


Longitude 
76*19'16J"  W 
76*19'29*"  W 
76*20*01 .2"  W 
76*20*05.1*'  W 


(6)  Elizabeth  River  Anchorages — (i) 
Anchorage  P,  Lambert's  Point.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

36*52*41/r*N  76*20*07**  W 

36*52*39^**  N  76*20*37.8'*  W 

36'52'18.8'*  N  76*a0'34  J"  W 

36*52*22.2"  N  76*20*09.8"  W 


»■■ 


Federal  Register  /  Vol.  54,  No.  5  /  Monday.  January  9.  1989  /  Rules  and  Regulations  607 


(ii)  Anchorage  Q.  The  waters  bounded 
by  a  line  connecting  the  following 
points: 


Latitude 

3e'52i7.r'  N 

36*5201.1**  N 
36*51*564*'  N 
36*52'12.6"  N 


Longitude 
76*19'3eJ*'  W 
76*19*15.5 "  W 
76*19'21.r*  W 
76*19'45.1**  W. 


(iii)  Anchorage  R,  Port  Norfolk.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 


Latitude 
36*51  •45.r'  N 
36*5T45.8"  N 
38*5137.8"  N 
36*51 '32J"  N 
36*51'4ar*  N 
38*51'45.r'  N 


Longitude 
76*ir31  J"  W 
76*19*20.r*  W 
76*19*244*'  W 
76'19'31.1 "  W 
76"19'37J"  W 
76'19'31.5'*  W 


(iv)  Anchorage  S.  Port  Norfolk.  The 
waters  bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

36*51*42.1 "  N  7ri9'15.5'  W 

36*51'33.1**  N  76*19*02.6  "  W 

36*Sl'31.r  N  76*19'17X>**  W. 

(v)  Anchorage  T,  Hospital  Point  The 
waters  bounded  by  a  line  connecting  the 
following  points: 


Latitude 
36*51 05.4"  N 
36*50'54.2'*  N 
36*50*36.r*  N 
36*5(r33.6"  N 
36'S0'49.3"  N 
36*50*50.3'*  N 
36*50'56i**  N 
36*51*01  J"  N 


Longitude 
76*19'ir22.4'*  W 
76*17'52.2"22.4"  W 
76*ir52.8"  W 
78*17-58.8*  W 
76*18-09.0*  W 
78*19-18-07.8**  W 
78*18*12^"  W 
781ff3i3"  W 


(7)  Anchorage  U.  The  Hague.  The 
waters  of  the  basin  known  as  "The 
Hague",  north  of  the  Brambleton 
Avenue  Bridge,  except  for  the  area 
within  100  feet  of  the  bridge  span  that 
provides  access  to  and  from  the 
Elizabeth  River. 

(b)  Definitions.  As  used  in  this 
section: 

(1)  "Dangerous  cargo"  means  "certain 
dangerous  cargo"  as  defined  in  \  160.203 
of  this  title. 

(2)  "Military  explosives"  means 
"military  explosives"  as  defined  in  46 
CFR  146.29-11. 

(c)  General  Regulations.  (1)  Except  as 
otherwise  provided,  this  section  applies 
to  vessels  over  65  feet  long  and  vessels 
carrying  or  handling  dangerous  cargo  or 
military  explosives  while  anchored  in  an 
anchorage  ground  described  in  that 
section. 

(2)  Except  as  otherwise  provided,  a 
vessel  may  not  occupy  an  anchorage  for 
more  than  30  days,  unless  the  vessel 
obtains  a  permit  from  the  Captain  of  the 
Port 

(3)  Except  in  an  emergency,  a  vessel 
that  is  likely  to  sink  or  otherwise 
become  a  menace  or  obstruction  to 
navigation  or  the  anchoring  of  other 
vessels  may  not  occupy  an  anchorage, 
unless  the  vessel  obtains  a  permit  from 
the  Captain  of  the  Port. 


(4)  The  Captain  of  the  Port  may,  upon 
application,  assign  a  vessel  to  a  specific 
berth  within  an  anchorage  for  a 
specified  period  of  time. 

(5)  The  Captain  of  the  Port  may  grant 
a  revocable  permit  to  a  vessel  for  a 
habitual  use  of  a  berth.  Only  the  vessel 
that  holds  the  revocable  permit  may  use 
the  berth  during  the  period  that  the 
permit  is  in  effect 

(6)  The  Commander,  Fifth  Coast 
Guard  District  may  authorize  the 
establishment  and  placement  of 
temporary  mooring  buoys  within  a 
berth.  Placement  of  a  fixed  structure 
within  an  anchorage  may  l>e  authorized 
by  the  District  En^eer.  U.S.  Army 
Corps  of  Engineers. 

(7)  If  an  application  is  for  the  long- 
term  lay  up  of  a  vessel,  the  Captain  of 
the  Port  may  establish  special 
conditions  in  the  permit  with  which  the ' 
vessel  must  comply. 

(8)  Upon  notification  by  the  Captain  of 
the  Port  to  shift  its  position  within  an 
anchorage,  a  vessel  at  anchor  shall  get 
underway  at  once  or  signal  for  a  tug. 
The  vessel  shall  move  to  its  new 
location  in  a  prompt  manner. 

(9]  The  Captain  of  the  Port  may 
prescribe  specific  conditions  for  vessels 
anchoring  within  the  anchorages 
described  in  this  section,  including,  but 
not  limited  to,  the  number  and  location 
of  anchors,  scope  of  chain,  readiness  of 
engineering  plant  and  equipment  usage 
of  tugs,  and  requirements  for 
maintaining  communications  guards  on 
selected  radio  frequencies. 

(10)  A  vessel  that  does  not  have  a 
sufficient  crew  on  board  to  weigh 
anchor  at  any  time  shall  have  two 
anchors  in  place  with  a  mooring  swivel, 
unless  the  Captain  of  the  Port  shall 
waive  this  requirement  Members  of  the 
crew  may  not  be  released  until  the 
required  anchors  have  been  set. 

(11)  No  vessel  at  anchor  or  at  a 
mooring  within  an  anchorage  may 
transfer  oil  to  another  vessel  unless  the 
vessel  has  given  the  Captain  of  the  Port 
the  four  hours  advance  notice  required 
by  §  156.118  of  this  title. 

(12)  Barges  may  not  anchor  in  the 
deeper  portions  of  anchorages  or 
interfere  with  the  anchoring  of  deep- 
draft  vessels. 

(13)  Barges  towed  in  tandem  to  an 
anchorage  shall  be  nested  together 
when  anchored. 

(14)  Any  vessel  anchored  or  moored  in 
an  anchorage  adjacent  to  the 
Chesapeake  Bay  Bridge  Tunnel  or  1-664 
Bridge  Tunnel  shall  be  capable  of  getting 
underway  within  30  minutes  with 
sufficient  power  to  keep  free  of  the 
bridge  ttmnel  complex. 

(15)  A  vessel  may  not  anchor  or  moor 
in  an  anchorage  adjacent  to  the 


Chesapeake  Bay  Bridge  Tuxmel  or  1-664 
Bridge  Tunnel  if  its  steering  or  main 
propulsion  equipment  is  impaired. 

(d)  Regulations  for  Vessels  Carrying 
or  Handling  Dangerous  Cargoes  or 
Military  Explosives.  (1)  Paragraph  (d)  of 
this  section  apphes  to  any  vessel,  except 
a  naval  vessel,  carrying  or  handling 
dangerous  cargoes  or  military 
explosives. 

(2)  Unless  otherwise  directed  by  the 
Captain  of  the  Port  a  vessel  handling  or 
carrying  dangerous  cargoes  or  military 
explosives  must  be  anchored  or  moored 
within  Anchorage  Berth  E-1. 

(3)  Any  vessel  used  in  connection 
with  loading  or  unloading  dangerous 
cargo  or  military  explosives  in  an 
anchorage,  including  tugs  and  stevedore 
boats,  must  carry  a  written  permit 
issued  by  the  Captain  of  the  Port 

(4)  The  Captain  of  the  Port  may 
require  every  individual  having  business 
on  board  a  vessel  that  is  handUng 
dangerous  cargo  or  military  explosives 
while  in  an  anchorage,  other  than 
members  of  the  crew,  to  have  a  pass 
issued  by  the  Captain  of  the  Port  or 
other  form  of  identification  prescribed 
by  the  Captain  of  the  Port. 

(5)  Every  individual  having  business 
on  board  a  vessel  that  is  handling 
dangerous  cargo  or  military  explosives 
while  in  an  anchorage,  other  than 
members  of  the  crew,  shall  present  the 
pass  or  identification  prescribed  by 
paragraph  (d)(4)  of  this  section  to  any 
Coast  Guard  boarding  officer  who 
request  it 

(6)  The  Captain  of  the  Port  may 
revoke  at  any  time  a  pass  issued  under 
the  authority  of  paragraph  (d)(4)  of  this 
section. 

(7)  A  non-self-propelled  vessel 
carrying  dangerous  cargo  or  miUtary 
explosives  shall  have  a  tug  in 
attendance  at  all  times  while  at  anchor. 

(8)  A  vessel  that  is  carrying  or 
handling  dangerous  cargo  or  military 
explosives  while  at  anchor  shall  display 
by  day  a  red  flag  in  a  prominent  location 
and  by  night  a  fixed  red  light 

(e)  Quarantine  Anchorage 
Regulations.  (1)  Anchorage  Berth  K-3  is 
the  "Quarantine  Anchorage". 

(2)  Any  vessel  that  requires 
examination  by  quarantine,  customs,  or 
immigration  authorities,  but  whose  draft 
or  size  prevents  it  from  using  Anchorage 
Berth  K-3,  may  anchor  in  another 
anchorage  that  it  is  otherwise 
authorized  to  use.  if  the  vessel  notifies 
the  Captain  of  the  Port  and  the  agency 
that  ordered  the  vessel  to  the 
"Quarantine  Anchorage". 

(f)  Regulations  for  Specific 
Anchorages.  (1)  Anchorage  A.  Except  for 
a  naval  vessel  military  support  vessel 
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or  vessel  in  an  emergency  situation,  a 
vessel  may  not  anchor  in  Anchorage  A 
without  the  permission  of  the  Captain  of 
the  Port.  The  Captain  of  the  Port  shall 
consult  with  the  Commander,  Naval 
Amphibious  Base  Little  Creek,  before 
granting  a  vessel  permission  to  anchor 
in  Anchorage  A. 

(2)  Anchorages  B  and  C.  Except  for  a 
naval  vessel,  a  vessel  may  not  anchor  in 
Anchorage  B  or  C  without  the 
permission  of  the  Captain  of  the  Port 
The  Captain  of  the  Port  shall  consult 
with  the  Commander,  Naval 
Amphibious  Base  Little  Creek,  before 
granting  a  vessel  permission  to  anchor 
in  Anchorage  B  or  C 

(3)  Aiwhorage  D.  Except  for  a  naval 
vessel  or  vessel  in  an  emergency 
situation,  a  vessel  may  not  anchor  in 
Anchorage  0  without  the  permission  of 
the  Captain  of  the  Port.  The  Captain  of 
the  Port  shall  consult  with  the 
Commander.  Naval  Amphibious  Base 
Little  Creek,  before  granting  a  vessel 
permission  to  anchor  in  Anchorage  D. 

(4)  Anchorage  E.  (i)  A  vessel  may  not 
anchor  in  Anchorage  E  without  a  permit 
issued  by  the  Captain  of  the  Port. 

(ii)  The  Captain  of  the  Port  shall  give 
commercial  vessels  priority  over  naval 
and  public  vessels. 

(iii)  The  Captain  of  the  Port  may  at 
any  time  revoke  a  permit  to  anchor  in 
Anchorage  E  issued  under  the  authority 
of  paragraph  (n(4)(i)  of  this  section. 

(iv)  A  vessel  may  not  anchor  in 
Anchorage  Berth  E-1  unless  ii  is 
carrying  or  handling  dangerous  cargo  or 
military  explosives. 

(v)  A  vessel  may  not  anchor  within 
500  yards  of  Anchorage  Berth  E-1 
without  die  permission  of  the  Captain  of 
the  Port  if  the  berth  is  occupied  by  a 
vessel  carrying  or  handling  dangerous 
cargo  or  military  explosives. 

(5)  Anchorage  F.  A  vessel  less  than 
700  feet  long  or  having  a  draft  less  than 
40  feet  may  not  anchor  in  Anchorage  F 
without  the  permission  of  the  Captain  of 
the  Port 

(6)  Anchorage  G.  (i)  Except  for  a  naval 
vessel,  a  vessel  may  not  anchor  in 
Anchorage  G  %vithout  the  permission  of 
the  Captain  of  the  Port. 

(ii)  When  handling  or  transferring 
military  explosives  in  Anchorage  G, 
naval  vessels  must  comply  with 
Department  of  Defense  Ammunition  and 
Explosives  Safety  Standards,  or  the 
standards  in  this  section,  whichever  are 
the  more  stringent 

(iii]  When  barges  and  other  vessels 
carrying  military  explosives  are  berthed 
at  the  Ammunition  Barge  Mooring 
Facility,  located  at  latitude  36*58'34'  N., 
longitude  78*21 '12'  W,  no  other  vessel, 
except  a  vessel  that  is  receiving  or 
offloading  military  exploeives,  may 


anchor  within  1,000  yards  of  the 
Ammunition  Barge  Mooring  Facility. 

(iv)  Whenever  a  vessel  is  handling  or 
transferring  military  explosives  While  at 
anchor  in  Anchorage  G,  no  other  vessel 
may  anchor  in  Anchorage  G  without  the 
permission  of  the  Captain  of  the  Port. 
The  Captain  of  the  f*ort  shall  consult 
with  the  Commander,  Naval  Base 
Norfolk,  before  granting  a  vessel 
permission  to  anchor  in  Anchorage  G. 

(v]  A  vessel  located  within  Anchorage 
G  may  not  handle  or  transfer  mihtary 
explosives  within  400  yards  of  Norfolk 
Harbor  Entrance  Reach. 

(vi]  A  vessel  may  not  handle  or 
transfer  military  explosives  within  850 
yards  of  another  anchored  vessel,  unless 
the  other  vessel  is  also  handling  or 
transferring  military  explosives. 

(vii]  A  vessel  may  not  handle  or 
transfer  military  explosives  within  850 
yards  of  Anchorage  P  or  H. 

(7)  Anchorage  I — Anchorage  Berths  I- 
1  and  1-2.  A  vessel  that  is  500  feet  or 
less  in  length  or  that  has  a  draft  of  30 
feet  or  less  may  not  anchor  in 
Anchorage  Berth  M  or  1-2  without  the 
permission  of  the  Captain  of  the  Port 

(8)  Anchorage  K — (i)  Anchorage 
Berths  K-1  and  K-2.  A  vessel  that  is  500 
feet  or  less  in  length  or  that  has  a  draft 
of  30  feet  or  less  may  not  anchor  in 
Anchorage  Berth  K-1  or  K-2  without  the 
permission  of  the  Captain  of  the  Port 

(ii)  A  vessel  that  is  arriving  from  or 
departing  for  sea  and  that  requires  an 
examination  by  public  health,  customs, 
or  immigration  authorities  may  anchor 
in  the  Anchorage  Berth  K-3. 

(iii)  Unless  directed  by  the  Captain  of 
the  Port  a  vessel  that  does  not  require 
an  examination  by  public  health, 
customs,  or  immigration  authorities  may 
not  anchor  in  Anchorage  Berth  K-3. 

(iv)  Every  vessel  using  Anchorage 
Berth  K-3  shall  be  prepared  to  move 
promptly  under  its  own  power  to 
another  location  when  (Erected  by  the 
Captain  of  the  Port  and  shall  prompUy 
vacate  Anchorage  Berth  K-3  after  being 
examined  and  released  by  authorities. 

(v)  When  any  vessel  using  Anchorage 
Berth  K-3  is  under  the  charge  of  a  pilot 
the  pilot  shall  remain  on  board  while  the 
vessel  is  in  Anchorage  Berth  K-3. 

(vi)  Any  non-self-propelled  vessel 
using  Anchorage  Berth  K-3  shall  have  a 
tugboat  in  attendance  while  undergoing 
examination  by  quarantine,  customs,  or 
immigration  authorities,  except  with  the 
permission  of  the  Captain  of  the  Port. 

(9)  Anchorage  P.  (i)  A  vessel  waiting 
to  be  loaded  may  not  remain  in 
Anchorage  P  longer  than  48  hours, 
except  when  non-availability  of  loading 
facilities,  inclement  weather,  ice 
conditions,  or  other  circumstances 


beyond  the  vessel's  control  prohibit  it 
from  moving. 

(ii)  A  vessel  loaded  with  cargo  may 
not  remain  in  Anchorage  P  for  more 
than  12  daylight  hours  without 
permission  from  the  Captain  of  the  Port 

(10)  Anchorage  T.  Portions  of  this 
anchorage  are  a  special  anchorage  area 
under  S  110.72aa  of  this  Title  during 
marine  events  regulated  under  i  100.501 
of  this  Title. 

(11)  Anchorage  U.  (i)  A  vessel  may  not 
anchor  in  Anchorage  U  unless  it  is  a 
recreational  vessel. 

(ii)  No  float,  raft  lighter,  houseboat  or 
other  craft  may  be  laid  up  for  any 
reason  in  Anchorage  U  without  the 
permission  of  the  Captain  of  the  Port. 


PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

1.  The  authority  citation  for  Part  182 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 
K  162.S5  and  162.60    (Ramovcd] 

2.  Sections  162.55  and  162.60  are 


removed. 


PART  16S-REQULATED  NAVIOATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Auibority:  33  U.S.C.  1225  and  1231:  SO 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6  and  100.5. 

2.  Section  165.501  is  revised  to  read  as 
follows: 

§  165.501    Chsiipasfca  Bay  Entrance  and 
Hampton  Roads,  Vliglnia  and  Ad|acan1 
Water*— Ragulatad  Navtoatkm  Area. 

(a)  Regulated  Navigation  Area.  The 
waters  enclosed  by  the  shoreline  and 
the  following  lines  are  a  Regulated 
Navigation  Area: 

(1)  A  line  drawn  across  the  entrance 
to  Chesapeake  Bay  between  Cape 
Charles  Light  and  Cape  Henry  light 

(2)  A  line  drawn  across  the 
Chesapeake  Bay  between  Old  Point 
Comfort  Light  and  Cape  Charles  City 
Range  "A"  Rear  Light. 

(3)  A  hne  drawn  across  the  fames 
River  along  the  eastern  side  of  the  LI.S. 
Route  17  highway  bridge,  between 
Newport  News  and  Isle  of  Wight 
County.  Virginia. 

(4)  A  line  drawn  across  Chuckatnck 
Creek  along  the  northern  side  of  the 
north  span  of  the  U.S.  Route  17  highway 
bridge,  between  Isle  of  Wight  County 
and  Suffolk.  Virginia. 
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(5)  A  line  drawn  across  the 
Nansemond  River  along  the  northern 
side  of  the  Mills  Godwin  (U.S.  Route  17) 
Bridge,  Suffolk.  Virginia. 

(6)  A  line  drawn  across  the  mouth  of 
Bennetts  Creek,  Suffolk,  Virginia. 

(7)  A  line  drawn  across  the  Western 
Branch  of  the  Elizabeth  River  along  the 
eastern  side  of  the  West  Norfolk  Bridge, 
Portsmouth.  Virginia. 

(8)  A  line  drawn  across  the  Southern 
Branch  of  the  Elizabeth  River  along  the 
northern  side  of  the  1-64  highway  bridge, 
Chesapeake.  Virginia. 

(9)  A  hne  drawn  across  the  Eastern 
Branch  of  the  Elizabeth  River  along  the 
western  side  of  the  west  span  of  the 
Campostella  Bridge,  Norfolk,  Virginia. 

(10)  A  line  drawn  across  the  Lafayette 
River  along  the  western  side  of  the 
Hampton  Boulevard  Bridge.  Norfolk. 
Virginia. 

(11)  A  line  drawn  across  Little  Creek 
along  the  eastern  side  of  the  Ocean 
View  Avenue  (U.S.  Route  60)  Bridge. 
Norfolk.  Virginia. 

(12)  A  line  drawn  across  Lynnhaven 
Inlet  along  the  northern  side  of  the 
Shore  Drive  (U.S.  Route  60)  Bridge, 
Virginia  Beach,  Virginia. 

(b)  Definitions.  In  this  section: 

(1)  "CBBT'  means  the  Chesapeake 
Bay  Bridge  Tunnel. 

(2)  "Thimble  Shoal  Channel"  consists 
of  the  waters  bounded  by  a  line 
connecting  Thimble  Shoal  Channel 
Lighted  Bell  Buoy  ITS.  thence  to  Lighted 
Gong  Buoy  17,  thence  to  Lighted  Buoy 
19,  thence  to  Lighted  Buoy  21,  thence  to 
Lighted  Buoy  22,  thence  to  Lighted  Buoy 
18,  thence  to  Lighted  Buoy  2.  thtnce  to 
the  beginning. 

(3)  "Thimble  Shoal  North  Auxiliary 
Channel"  consists  of  the  waters  in  a 
rectangular  area  450  feet  wide  adjacent 
to  the  north  side  of  Thimble  Shoal 
Channel,  the  southern  boundary  of 
which  extends  from  Thimble  Shoal 
Channel  Lighted  Buoy  2  to  Lighted  Buoy 
18. 

(4)  "Thimble  Shoal  South  Auxiliary 
Channel"  consists  of  the  waters  in  a 
rectangular  area  450  feet  wide  adjacent 
to  the  south  side  of  Thimble  Shoal 
Channel,  the  northern  boundary  of 
which  extends  from  Thimble  Shoal 
Channel  Lighted  Bell  Buoy  ITS,  thence 
to  Lighted  Gong  Buoy  17  thence  to 
Lighted  Buoy  19,  thence  to  Lighted  Buoy 
21. 

(c)  Applicability.  This  section  applies 
to  all  vessels  operating  within  the 
Regulated  Navigation  Area,  including 
naval  and  public  vessels,  except  vessels 
that  are  engaged  in  the  following 
operations: 

(1)  Law  Enforcement 

(2)  Servicing  aids  to  navigation. 


(3)  Surveying,  maintenance,  or 
improvement  of  waters  in  the  Regulated 
Navigation  Area. 

(d)  Regulations. — (1)  Anchoring 
restrictions. 

(i)  No  vessel  over  65  feet  long  may 
anchor  or  moor  in  this  Regulated 
Navigation  Area  outside  an  anchorage 
designated  in  S  110.168  of  this  title, 
unless: 

(A)  The  vessel  has  the  permission  of 
the  Captain  of  the  Port 

(B)  "The  vessel  is  carrying  explosives 
for  use  on  river  or  harbor  works  or  on  " 
other  work  under  a  permit  issued  by  the 
District  Engineer,  Corps  of  Engineers, 
and  the  vessel  is  anchored  in  or  near  the 
vicinity  of  the  work  site.  The  District 
Engineer  shall  prescribe  the  quantities 
of  explosives  allowed  on  the  vessel  and 
the  conditions  under  which  the  vessel 
may  store  or  handle  explosives.  The 
vessel  may  not  anchor  unless  a  copy  of 
the  permit  and  instructions  relating  to 
the  carriage  and  handling  of  explosives 
from  the  Corps  of  Engineers  to  the 
vessel  or  contractor  are  provided  to  the 
Captain  of  the  Port  before  the  vessel 
anchors. 

(ii)  A  vessel  may  anchor  in  a  channel 
with  the  permission  of  the  Captain  of 
the  Port  if  the  vessel  is  authorized  by 
the  District  Engineer  to  engage  in  the 
recovery  of  sunken  property,  to  lay  or 
repair  a  legally  established  pipeline  or 
cable,  or  to  engage  in  dredging 
operations. 

(iii)  A  vessel  engaged  in  river  and 
harbor  improvement  work  under  the 
supervision  of  the  District  Engineer  may 
anchor  in  a  channel,  if  the  District 
Engineer  notifies  the  Captain  of  the  Port 
in  advance  of  the  start  of  the  work. 

(iv)  Except  as  provided  in  paragraphs 
(d)(l)(ii)  and  (iii)  of  this  section,  a  vessel 
may  not  anchor  in  a  chaimel  unless  it  is 
unable  to  proceed  without  endangering 
the  safety  of  persons,  property,  or  the 
environment 

(v)  A  vessel  that  is  anchored  in  a 
chaimel  because  it  is  unable  to  proceed 
without  endangering  the  safety  of 
persons,  property,  or  the  envirormient 
shall: 

(A)  Not  anchor,  if  possible,  within  a 
cable  or  pipeline  area. 

(B)  Not  obstruct  or  endanger  the 
passage  of  any  vessel. 

(C)  Anchor  near  the  edge  of  the 
channel,  if  possible. 

(D)  Not  interfere  with  the  free 
navigation  of  any  chaimel. 

(E)  Not  obstruct  the  approach  to  any 
pier. 

(F)  Not  obstruct  aids  to  navigation  or 
interfere  with  range  lights. 

(G)  Move  to  a  designated  anchorage 
or  get  underway  as  soon  as  possible  or 


when  directed  by  the  Captain  of  the 
Port 

(vi)  A  vessel  may  not  anchor  within 
the  confines  of  Little  Creek  Harbor. 
Desert  Cove,  or  Little  Creek  Cove 
without  the  permission  of  the  Captain  of 
the  Port.  The  Captain  of  the  Port  shall 
consult  with  the  Commander.  Naval 
Amphibious  Base  Little  Creek,  before 
granting  permission  to  anchor  within 
this  area. 

(2)  Secondary  Towing  Rig 
Requirements,  (i)  A  vessel  over  100 
gross  tons  may  not  be  towed  in  this 
Regulated  Navigation  Area  unless  it  is 
equipped  with  a  secondary  towing  rig.  in 
addition  to  its  primary  towing  rig.  that: 

(A)  Is  of  sufficient  strength  for  towing 
the  vessel. 

(B)  Has  a  connecting  device  that  can 
receive  a  shackle  pin  of  at  least  two 
inches  in  diameter. 

(C)  Is  fitted  with  a  recovery  pickup 
line  led  outboard  of  the  vessel's  hull. 

(ii)  A  tow  consisting  of  two  or  more 
vessels,  each  of  which  is  less  than  100 
gro38  tons,  that  has  a  total  gross  tonnage 
that  is  over  100  gross  tons,  shall  be 
equipped  with  a  secondary  towing  rig 
between  each  vessel  in  the  tow,  in 
addition  to  its  primary  towing  rigs,  while 
the  tow  is  operating  %vithin  this 
Regulated  Navigation  Area.  The 
secondary  towing  rig  must 

(A)  Be  of  sufficient  strength  for  towing 
the  vessels. 

(B)  Have  connecting  devices  that  can 
receive  a  shackle  pin  of  at  least  two 
inches  in  diameter. 

(C)  Be  fitted  «vith  recovery  pickup 
lines  led  outboard  of  the  vessels'  hulls. 

(3)  Anchoring  Detail  Requirements.  A 
self-propelled  vessel  over  100  gross  tons, 
which  is  equipped  with  an  anchor  or 
anchors  (other  than  a  tugboat  equipped 
with  bow  fenderwork  of  a  type  of 
construction  that  prevents  an  anchor 
being  rigged  for  quick  release),  that  is 
underway  within  two  nautical  miles  of 
the  CBBT  or  the  1-664  Bridge  Tunnel 
shall  station  its  personnel  at  locations 
on  the  vessel  from  which  they  can 
anchor  the  vessel  without  delay  in  an 
emergency. 

(4)  Draft  Limitations.  A  vessel 
drawing  less  than  25  feet  may  not  enter 
the  Thimble  Shoal  Channel,  unless  the 
vessel  is  crossing  the  channel.  Channel 
crossings  shall  be  made  as 
perpendicular  to  the  channel  axis  as 
possible. 

(5)  Traffic  Directions,  (i)  Except  when 
crossing  the  channel,  a  vessel  in  the 
Thimble  Shoal  North  Auxiliary  Channel 
shall  proceed  in  a  westbound  direction. 

(ii)  Except  when  crossing  the  channel, 
a  vessel  in  the  Thimble  Shoal  South 
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Auxiliary  Channel  thall  proceed  in  an 
eastbound  direction. 

(6)  Rettrictiona  on  Vessels  With 
Impaired  Maneuverability.— (i)  Before 
entry.  A  vessel  over  100  gross  tons, 
whose  ability  to  maneuver  is  impcured 
by  hazardous  weather,  defective 
steering  equipment,  defective  main 
propulsion  machinery,  or  other  damage, 
may  not  enter  the  Related  Navigation 
Area  without  the  permission  of  the 
Captain  of  the  Port  unless  the  vessel  is 
attended  by  one  or  more  tugboats  with 
sufficient  total  power  to  ensure  the 
vessel's  safe  passage  through  the 
Regulated  Navigation  Area. 

(ii)  After  entry  The  master  of  a  vessel 
over  100  gross  tons,  which  is  underway 
in  the  Regulated  Navigation  Area,  shall, 
as  soon  as  possible,  do  the  following,  if 
the  vessel's  abiUty  to  maneuver 
becomes  impaired  for  any  reason: 

(A)  Report  the  impairment  to  the 
Captain  of  the  Port 

(B)  Unless  the  Captain  of  the  Port 
waives  this  requirement  have  one  or 
more  tugboats,  with  sufficient  total 
power  to  ensure  the  vessel's  safe 
passage  through  the  Regulated 
Navigation  Area,  attend  the  vessel. 

(7)  Requirements  for  Navigation 
Charts,  Radars,  and  Pilots.  No  vessel 
over  100  gross  tons  may  enter  the 
Regulated  Navigation  Area,  unless  it  has 
onboard 

(i)  Corrected  charts  of  the  Regulated 
Navigation  Area. 

(ii)  An  operative  radar  during  periods 
of  reduced  visibility;  or 

(iii)  A  pilot  or  other  person  on  board 
with  previous  experience  navigating 
vessels  on  the  waters  of  the  Regulated 
Navigation  Area. 

(8)  Emergency  Procedures,  (i)  Except 
as  provided  in  paragraphs  (d)(8)  (ii)  and 
(iii)  of  this  section,  in  an  emergency  any 
vessel  may  deviate  from  the  regulations 
in  this  section  to  the  extent  necessary  to 
avoid  endangering  the  safety  of  persons, 
[woperty.  or  the  environment. 

(ii)  A  vessel  over  100  gross  tons  with 
an  emergency  that  is  located  within  two 
nautical  miles  of  the  CBBT  or  I-6M 
Bridge  Tunnel  (other  than  a  self- 
propelled  vessel  that  is  capable  of 
getting  underway  in  30  minutes,  has 
sufficient  power  to  avoid  any  bridge, 
timnel  island,  or  vessel  and  whose 
maneuverability  is  not  impaired  by  a 
steering  equipment  or  main  propulsion 
defect): 

(A)  Shall  notify  the  Captain  of  die  Port 
of  its  locatian  and  the  nature  of  the 
emergency,  as  soon  as  possible. 

(B)  May  not  anchor  outside  an 
anchorage  designated  in  i  110.166  of  this 
title,  unless  the  vessel  is  unable  to 
proceed  to  an  anchorage  without 


endangering  the  safety  of  persons, 
property,  or  the  environment 

(C)  Shall  make  arrangements  for  one 
or  more  vessels  to  attend  the  vessel 
with  sufHcient  power  to  keep  the  vessel 
in  position. 

(iii)  If  a  vessel  over  100  gross  tons 
must  anchor  outside  an  anchorage 
because  the  vessel  is  unable  to  proceed 
without  endangering  the  safety  of 
persons,  property,  or  the  environment 
the  vessel  shall: 

(A)  Not  anchor,  if  possible,  within  a 
cable  or  pipeline  area. 

(B)  Not  obstruct  or  endanger  the 
passage  of  any  vessel. 

(C)  Not  interfere  with  the  free 
navigation  of  any  channel. 

(D)  Not  obstruct  the  approach  to  any 
pier. 

(E)  Not  obstruct  aids  to  navigation  or 
interfere  with  range  lights. 

(F)  Move  to  a  designated  anchorage  or 
get  underway  as  soon  as  possible  or 
when  directed  by  the  Captain  of  the 
Port. 

(9)  Vessel  Speed  Limits  on  Little 
Creek.  A  vessel  may  not  proceed  at  a 
speed  over  Rve  knots  between  the  Route 
60  bridge  and  the  mouth  of  Fishermans 
Cove  (Northwest  Branch  of  Little  Creek). 

(10)  Vessel  Speed  Limits  on  the 
Southern  Branch  of  the  Elizabeth  River. 
A  vessel  may  not  proceed  at  a  speed 
over  six  knots  between  the  junction  of 
the  Southern  and  Eastern  Branches  of 
the  Elizabeth  River  and  the  Norfolk  and 
Portsmouth  Belt  Line  Railroad  Bridge 
between  Chesapeake  and  Portsmouth. 
Virginia. 

(11)  Restrictions  on  Vessel  (^rations 
During  Aircraft  Carrier  and  Other  Large 
Naval  Vessel  Transits  of  the  Elizabeth 
River,  (i)  Except  for  a  vessel  that  is 
moored  at  a  marina,  wharf,  or  pier  or 
that  is  anchored,  no  vessel  may.  without 
the  permission  of  the  Captain  of  the 
Port,  come  within  or  remain  within  500 
yards  from  a  naval  aircraft  carrier  or 
other  large  naval  vessel  which  is 
restricted  in  its  abihty  to  maneuver  in 
the  confined  waters,  while  the  aircraft 
carrier  or  large  naval  vessel  is  transiting 
the  Elizabeth  River  between  the  Norfolk 
Naval  Base.  Norfolk.  Virginia,  and  the 
Norfolk  Naval  Shipyard.  Portsmouth. 
Virginia. 

(ii)  The  permission  required  by 
paragraph  (d)(ll)(i)  of  this  section  may 
be  obtained  from  a  designated 
representative  of  the  Captain  of  the  Port 
including  the  duty  officer  at  the  Coast 
Guard  Marine  Safety  Office.  Hampton 
Roads,  or  from  the  Coast  Guard  patrol 
commander. 

(iii)  The  Captain  of  the  Port  issues  a 
Broadcast  Notice  to  Mariners  to  inform 
the  marine  community  of  scheduled 


vessel  movements  that  are  covered  by 
paragraph  (dHll)  of  this  section. 

(12)  Restrictions  on  Vessel  Operations 
During  Liquefied  Petroleum  Gas  Carrier 
Movements  on  the  Chesapeake  Bay  and 
Elizabeth  River  (i)  Except  for  a  vessel 
that  is  moored  at  a  marina,  wharf,  or 
pier  or  that  is  anchored,  and  which 
remains  moored  or  at  anchor,  no  vessel 
may,  without  the  permission  of  the 
Captain  of  the  Port,  come  within  or 
remain  within  250  yards  from  the  port 
and  starboard  sides  and  300  yards  from 
the  bow  and  stem  of  a  vessel  that  is 
carrying  liquefied  petroleum  gas  in  bulk 
as  cargo,  while  the  gas  carrier  transits 
between  Thimble  Shoal  Lighted  Buoy  3 
and  the  Atlantic  Energy  Terminal  on  the 
Southern  Branch  of  the  Elizabeth  River. 

(ii)  The  permission  required  by 
paragraph  (d)(12Ki)  of  this  section  may 
be  obtained  from  a  designated 
representative  of  the  Captain  of  the  Port, 
including  the  duty  officer  at  the  Coast 
Guard  Marine  Safety  Office.  Hampton 
Roads,  or  from  the  Coast  Guard  patrol 
conunander. 

(iii)  A  vessel  that  has  carried  liquefied 
petroleum  gas  in  a  tank  is  carrying  the 
liquefied  petroleum  gas  as  cargo  for  the 
purposes  of  paragraph  (d)(12Ki)  of  this 
section,  unless  the  tank  has  been  gas 
freed  since  liquefied  petroleum  gas  was 
last  carried  as  cargo. 

(iv)  The  Captain  of  the  Port  issues  a 
Broadcast  Notice  to  Mariners  to  inform 
the  marine  community  of  scheduled 
vessel  movements  that  are  covered  by 
paragraph  (d)(12)  of  this  section. 

(e)  Waivers.  (1)  The  Captain  of  the 
Port  may.  upon  request,  waive  any 
regulation  in  this  section,  if  the  Captain 
of  the  Port  finds  that  the  vessel  can  be 
operated  safely. 

(2)  An  application  for  a  waiver  must 
state  the  need  for  the  waiver  and 
describe  the  proposed  vessel  operations. 

(f)  Control  of  Vessels  Within  the 
Regulated  Navigation  Area.  (1)  When 
necessary  to  prevent  damage, 
destruction,  or  loss  of  any  vessel  the  1- 
664  Bridge  Tunnel  or  the  CBBT.  the 
Captain  of  the  Port  may  direct  the 
movement  of  vessels  or  issue  orders 
requiring  vessels  to  anchor  or  moor  in 
specific  locations. 

(2)  If  needed  to  further  the  maritime  or 
commercial  interests  of  the  United 
States,  the  Captain  of  the  Port  may  order 
a  vessel  to  move  from  the  location  in 
which  it  is  anchored  to  another  location 
within  the  Regulated  Navigation  Area. 

(3)  The  master  of  a  vessel  within  the 
Regulated  Navigation  Area  shall  comply 
with  any  orders  or  directions  issued  to 
the  master's  vessel  by  the  Captain  of  the 
Port. 
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Dated:  December  23. 1968. 
AJ).  Breed. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District 

[FR  Doc  8»-347  Filed  1-6-88: 8:45  an] 
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33  CFR  Part  117 

[CQD7-«8-4f] 

Temporary  Drawbrtdge  Operation 
Regulationa;  Ne«(  River,  South  Forte. 
Florida 

AOCNCV:  Coast  Guard.  DOT. 

ACnow:  Temporary  rule. 

SuaanaWY;  The  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  Southwest  12th  Street 
(Davie  Boulevard]  drawbridge  at  Fort 
Lauderdale.  Florida,  by  extending  the 
hours  of  the  existing  regulation  to 
provide  draw  openings  on  15-minute 
intervals.  This  temporary  change  is 
being  made  to  ease  severe  traffic 
congestion  and  to  further  evaluate 
proposed  permanent  regulations. 
DATES:  These  temporary  regulations 
become  effective  January  3. 1989,  and 
terminate  on  March  4, 1969.  Comments 
must  be  received  within  this  60-day 
temporary  regulation  period. 
ADMIESSCS:  Comments  should  be 
mailed  to  Conunander  (oan).  Seventh 
Coast  Guard  District  Bridiell  Plaza 
Federal  Building.  909  SE.  1st  Avenue. 
Miami.  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copjring  on 
the  4d)  Floor,  of  the  Brickell  Plaza 
Federal  BuUding.  909  SE.  1st  Avenue, 
Miami.  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.nL.  Monday 
throu^  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 


aTNM  OOMTACR 

Mr.  Brodie  Rich  (306)  536-4103. 


SUPPLSMBfTAirri 

Interested  persons  are  invited  to 
participate  in  the  propoaed  permanent 
rulem^dng  by  submitting  written  views, 
comments,  data,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  the 
bridge,  and  give  reasons  for  concurrence 
with  or  any  recommended  change  in  the 
proposal.  Persons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

Prompt  implementation  is  necessary 
to  alleviate  a  severe  vehicular  traffic 
problem  and  to  evaluate  the  proposed 


permanent  rule.  The  Commander. 
Seventh  Coast  Guard  District  will 
evaluate  all  communications  received. 
the  overall  effect  of  this  temporary 
regulation  change,  and  determine  if  a 
permanent  regulation  change  is 
necessary. 

Drafting  Infbnnation 

The  drafters  of  this  notice  are  Mr. 
Brodie  Rich.  Bridge  Administration 
Specialist  project  officer,  and 
lieutenant  Commander  S.T.  Fuger,  Jr^ 
project  attorney. 

Discussion  of  Temporary  Regulations 

The  Davie  Boulevard  drawbridge 
presendy  opens  on  signal  except  that 
bom  7:30  a.m.  to  8:30  a.m.  and  4:30  pjn. 
to  5:30  p.m.  Monday  through  Friday,  the 
drawbridge  need  not  be  opened  for  the 
passage  of  vessels.  Public  vessels  of  the 
United  States,  regularly  scheduled 
cruise  vessels,  tugs  with  tows,  and 
vessels  in  distress  shall  be  passed 
through  the  draw  as  soon  as  possible. 

This  change  which  adds  15-minute 
scheduled  openings  from  7  a.m.  to  7 
p.m.,  daily,  is  intended  to  space  draw 
openings  and  virtually  eliminate  "back 
to  back"  openings  which  can  contribute 
significandy  to  vehicular  traffic  delays 
during  these  periods.  Prompt 
implementation  of  this  temporary  rule 
has  been  requested  by  the  City  Manager 
of  Fort  Lauderdale  and  Congressman 
E.  Clay  Shaw,  Jr. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Tide  33.  Code  of  Federal 
Regulations,  is  temporarily  amended  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Ambaritr  33  U.S.C.  488: 48  CFR  1.46(  33 
CFR  14»-l(g);  33  CFR  117.43. 

2.  Paragraph  (a)  of  { 117.315  is  revised 
to  read  as  follows  for  the  period  January 
3. 1989  dirough  Mardi  4, 1969.  Because 
this  is  a  temporary  rule,  this  revision 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

9117.31S    New  RIvar,  SouHi  Fork. 

(a)  Davie  Boulevard  (Southwest  12th 
Street)  bridge,  mile  0.9  at  Fort 
Lauderdale.  The  draw  shall  open  on 
signal  except  that  from  7:30  ajn.  to  8:30 
a.m.  and  4:30  p.m.  to  S-.30  pjn.,  Monday 
through  Friday,  the  draw  need  not  open: 
and  from  7  aon.  to  7  p jn..  daily,  with  the 


exception  of  the  authorized  closed 
periods,  the  draw  need  open  only  on  the 
hour,  quarter-hour,  half-hour,  and  three- 
quarter  hour.  Public  vessels  of  the 
United  States,  regularly  scheduled 
cruise  vessels,  tugs  with  tows,  and 
vessels  in  distress  shall  be  passed 
through  the  draw  as  soon  as  possible. 
•        •        •        •        • 

Dated:  December  22. 1968. 

Mtftill  rl.  Deoioll. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District 

(PR  Doc  88-348  Filed  1-6-88;  8:45  am] 
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33  CFR  Part  165 
(CG07  87-38] 

Security  Zone;  Port  Canaveral  Hart>or, 
Cape  Canaveral,  FL;  Correction 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  final  rule;  correction. 

SUMMNARV:  The  Coast  Guard  is 
correcting  errors  in  the  final  rules  which 
appeared  in  the  Federal  Register  on 
October  3. 1988  (53  FR  38718).  which 
established  a  security  zone  at  Cape 
Canaveral,  Florida. 

FOn  FUirTHBI  INTOWSATION  CONTACT: 

Lieutenant  Commander  H.  Henderson. 
Tel  (904)  791-2646,  between  7:30  AM 
and  4:00  PM..  Monday  through  Friday, 
except  Federal  holidays. 

SUrPLEMKNTAKY  MFOMSATION:  The 

Coast  Guard  published  the  final  rule  on 
October  3, 1968  (53  FR  38718)  which 
established  a  security  zone  at  Cape 
Canaveral  Florida.  'The  final  rule 
contained  several  errors  which  are 
corrected  by  this  notice. 

The  following  corrections  are  made  in 
CGD7  87-38.  the  Regulations 
implementing  the  security  zone  at  Cape 
Canaveral  Florida,  published  in  the 
Federal  Register  on  October  3, 1968  (53 
FR  38718). 

1.  On  page  38718,  third  column,  line  9. 
change  the  latitude  from  28*24'36'to 
28*24'30''. 

2.  On  page  38718.  third  cohimn.  line 
22.  change  the  word  "of  to  read  "off*. 

Dated:  November  21. 19Ba 
ItrOTukt. 

Captain.  U.S.  Coast  Caard.  Captain  of  the 
Port  Jacksonville.  Florida. 

|FR  Doc  88-340  Filed  l-»-8«  ai4&  MB] 
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VETERANS  AOMIMSTRATION 

MCFRPvtM 

Loan  Guaranty;  Dacraaaa  m  Amount  of 
Tlmo  VA  WM  AMow  a  Loan  HoWar  To 
Bagin  Tanninating  Dafauftad  Loana 

AOCNCV:  Veterans  Administration. 
ACnoic  Final  rule;  correction. 

■UMMOirr  The  Veterans  Administration 
(VA)  is  correcting  its  loan  guaranty 
regulations  to  correct  previously 
published  information  concerning 
regulations  to  decrease  the  amount  of 
time  allowed  a  loan  holder  to  begin 
termination  proceedings  on  a  defaulted 
VA  guaranteed  loan  after  being  notified 
to  do  so  by  the  VA. 
imcnvi  DATI:  March  21. 1968. 
FON  nNrTHm  mromiA-noN  contact:  C 
G.  Verenes,  Acting  Chief,  Directives 
Management  Division  (731),  Paperwork 
Management  and  Regulations  Service, 
Veterans  Administration.  610  Vermont 
Avenue  NW.,  Washington.  DC  (202) 
233-4244. 

MimsMnrr ANY  w^ownATiotg  In  the 
Fedaral  Register  of  February  19, 1968  (53 
PR  4977-78),  and  subsequently  in  the 
Faderd  Register  of  October  25, 1968  (53 
FR  42950),  the  VA  published  its  loan 
guaranty  regulations  to  decrease  the 
amount  of  time  allowed  a  loan  holder  to 
begin  termination  proceedings  on  a 
defaulted  VA  guaranteed  loan  after 
being  notifled  to  do  so  by  the  VA.  In 
that  final  regulation,  and  subsequently 
in  the  correction  published  on  October 
25, 1968.  the  VA  inadvertently  published 
an  outdated  version  of  i  3e.43l9(f).  The 
VA  hereby  corrects  that  error. 

list  of  Subiacts  in  38  CFR  Part  38 

Condominiums,  Handicapped, 
Housing.  Loan  programs — housing  and 
community  development  Loan 
Programs — Veterans,  Manufactured 
homes.  Mortgage  iiuurance.  Reporting 
and  recordkeeping  requirements. 
Veterans. 

Acting  Chief,  Dinctivet  Management 
Division. 

38  CFR  38.4319(0  i*  revised  to  read  as 
follows: 


|S7.431«   Legal 


(f)  If  following  a  default,  the  holder 
does  not  bring  appropriate  action  within 
30  days  after  requested  in  writing  by  the 
Administrator  do  so,  or  does  not 
prosecute  such  action  writh  reasonable 
diligence,  the  Administrator  may  at  the 
Administrator's  option  fix  a  date  beyond 
wrfaidi  no  further  charges  may  be 


included  in  the  computation  of  the 
indebtedness  for  the  purposes  of 
accounting  between  die  holder  and  the 
Administrator.  The  Administrator  may 
also  intervene  in,  or  bring  and  prosecute 
to  completion  any  action  or  proceeding, 
in  the  Administrator's  name  or  in  the 
name  of  the  holder,  which  the 
Administrator  deems  necessary  or 
appropriate.  The  Administrator  shall 
pay,  in  advance  if  necessary,  any  court 
costs  or  other  expenses  incurred  by  the 
Administrator  or  properly  taxed  against 
the  Administrator  in  any  such  action  to 
which  the  Administrator  is  a  party,  but 
may  charge  the  same,  and  also  a 
reasonable  amount  for  legal  services, 
against  the  guaranteed  or  insured 
indebtedness,  or  the  proceeds  of  the  sale 
of  the  security  to  the  same  extent  as  the 
holder  (see  {  36.4113  of  this  part),  or 
otherwise  collect  from  the  holder  any 
such  expenses  incurred  by  the 
Administrator  because  of  the  neglect  or 
failure  of  the  holder  to  take  or  complete 
proper  action.  The  rights  and  remedies 
herein  reserved  are  without  prejudice  to 
any  other  rights,  remedies,  or  defenses, 
in  law  or  in  equity,  available  to  the 
Administrator. 

(Authority:  38  U3.C  1816) 

[FR  Doc  80-288  FUed  1-8-88: 8:45  am] 


ENVmONMENTAL  PROTECTIOM 
AQENCY 

40  CFR  Part  S2 

[FRL-3488-2] 

Approval  and  Pi  uinulgation  of 
;0H 


A08NCV:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rule. 


;  USEPA  finds  that  Ohio's 
carbon  monoxide  (CO)  State 
Implementation  Plan  (SIP)  for  Cuyahoga 
County  does  not  meet  the  requirements 
of  part  D  of  the  Clean  Air  Act  (CAA). 
because  it  lacks  a  vehicle  inspection 
and  maintenance  program  (I/M)  which 
will  achieve  the  minimum  emission 
reduction  requirement  for  CO.  USEPA 
is.  therefore,  disapproving  that  plan. 
This  final  disapproval  of  the  CO  plan 
results  in  the  imposition  of  the  CAA 
section  110(a)(2)(I)  construction 
restriction  on  major  stationary  sources 
of  CO  in  Cuyahoga  County.  USEPA  also 
finds  that  the  State  has  failed  to 
adequately  implement  the  I/M  portion  of 
its  conditionally  approved  Part  D  CO 
SIP  and  has  not  submitted,  nor  made 
reaeooabla  ifiorts  to  subotit,  a  SIP 


revision  which  considers  each  of  the 
elements  of  section  172  of  the  CAA.  This 
final  nonimplementation  finding  results 
in  the  cutoff  of  CAA  grants  and 
imposition  of  a  construction  moratorium 
on  major  stationary  sources  of  CO  in 
Cuyahoga  County.  See  sections  176(b) 
and  173(4)  of  the  CAA.  The  final  finding 
of  a  lack  of  reasonble  efforts  to  submit  a 
plan  also  results  in  the  cutoff  of  CAA 
grants,  as  well  as  Federal  funding  for 
certain  highway  construction  projects. 
See  section  176(a)  of  the  CAA. 

USEPA  is  taking  no  action  at  this  time 
on  the  I/M  portion  of  Ohio's  Part  D  SIP 
for  the  Cincinnati  and  Cleveland  areas 
as  it  relates  to  ozone  because  the  State 
has  taken  concrete  steps  to  implement 
an  I/M  program  to  achieve  minimum 
required  emission  reduction  levels  for 
hydrocarbons  and  to  meet  the  ozone 
I/M  requirements  of  the  CAA. 
tmCTlvi  DATC  This  rule  will  become 
effective  on  March  10. 1989. 

ADOntSS:  Copies  of  materials  relating  to 
USEPA's  action  may  be  inspected  during 
normal  business  hours  at  the  following 
address.  (It  is  recommended  that  you 
telephone  Delores  Sieja,  at  (312)  886- 
6038.  before  visiting  the  Region  V  office.) 

U.S.  Environmental  Protection 
Agency.  Regulatory  Analysis  Section, 
Air  and  Radiation  Branch,  Region  V,  230 
S.  Dearborn  Street.  Chicago,  Illinois 
80604. 

Delores  Sieja.  (Regarding  SIPs)  at  (312) 
886-6038,  lohn  Paskevicz,  (Regarding 
I/M)  at  (312)  886-6064. 

SU^PUEMCNTAIIV  INfOWMATION:  On  July 
14, 1987  (52  FR  28413).  USEPA  proposed 
to  find  that  Ohio's  CO  SIP  for  Cuyahoga 
County  does  not  meet  the  requirements 
of  Part  D  of  the  CAA.  that  the  State  has 
failed  to  implement  its  commitment  to 
adopt  the  required  I/M  pro-am  for  CO, 
and  that  the  State  has  failed  to  submit, 
and  to  make  reasonable  efforts  to 
submit,  a  Part  D  SIP  revision  which 
considers  each  of  the  elements  of 
section  172  of  the  CAA  for  CO. 
Furthermore,  USEPA  proposed  to 
impose  Federal  funding  and 
construction  restrictions  under  sections 
176(a),  176(b).  and  173(4).  for  Cuyahoga 
County.  A  detailed  discussion  regarding 
USEPA's  basis  for  this  action  and  a 
detailed  description  of  Ohio's  progress 
since  1979  are  contained  in  the  July  14. 
1987,  notice.  Ohio  has  not  yet  authorized 
legislation  for  a  CO  I/M  control  program 
for  Cuyahoga  County.  Today,  USEPA  is 
taking  final  action  on  that  proposal  and 
is  incorporating,  by  reference,  all  the 
information  discussed  in  that  notice  and 
the  technical  support  document 
associated  with  that  notice.  The  only 


"fr-=-ft.sH 


Fadecal  Ragiater  /  Vol.  54.  No.  5  /  Monday,  January  9,  1988  /  Rules  and  Regulations  613 


information  USEPA  is  repeating  here 
today  includes  a  brief  summary  of  the 
effect  of  each  of  the  construction  and 
funding  restrictions  which  will  become 
effective  in  Cuyahoga  Coimty  as  a  result 
of  this  final  action. 

ConstnictioQ  and  Funding  Restrictkms 

Section  176(a)  restrictions  are 
applicable  if  the  USEPA  Administrator 
finds  that  a  State  has  failed  to  submit,  or 
is  not  making  reasonable  efforts  to 
submit,  a  SIP  which  considers  each  of 
the  elements  of  section  172  of  the  Act 

As  a  result  of  section  17e(a) 
restrictions,  the  Secretary  of 
Transportation  may  not  approve  any 
projects  or  award  any  grants  in 
Cuyahoga  County  under  Tide  23  of  the 
United  States  Code,  except  for  safety, 
mass  transit,  or  transportation 
improvement  projects  related  to  air 
quality  improvement  or  maintenance. 
See  die  April  10, 19ea  Policy  Notice,  45 
FR  24692. 

Pursuant  to  section  176(a)  and  section 
176(b),  USEPA  will  not  approve  any 
contracts  or  award  any  grants 
authorized  under  the  CAA  as  follows: 

1.  Section  176(a)  restrictions  on 
contract  approval  and  grant  awards  are 
applicable  if  a  State  has  not  submitted 
an  implementation  plan  which  considers 
each  of  the  elements  required  by  section 
172  of  the  CAA,  or  if  the  State  has  not 
made  reasonable  efforts  toward 
submitting  such  an  implementation  plan. 

2.  Section  176(b)  restrictions  on  grant 
awards  are  applicable  where  the  State, 
general  purpose  local  government  or 
regional  agency,  as  applicable,  is  not 
implementing  any  requirement  of  an 
approved  or  promulgated  plan  under 
section  110,  including  any  requirement 
for  a  revised  SUP. 

The  CAA  funding  restriction  formula 
USEPA  will  use  for  implementing  this 
sanction  in  Ohio  would  add  all  CAA 
funds  which  would  normally  be 
awarded  to  all  levels  of  government  in 
the  State,  and  will  withhold  fix>m  that 
total  a  percentage  which  is  equal  to  the 
percentage  of  the  State's  population 
residing  in  the  nonimplementation  I/M 
urbanized  areas.  Because  the  State  is 
the  only  level  of  government  responsible 
for  I/M  impl«nentation  in  Cuyahoga 
County.  USEPA  will  subtract  from  the 
amount  to  be  withheld  from  the  State 
any  funds  that  are  granted  directly  to 
local  government  agencies  in  the 
urbanized  area,  because  USEPA 
believes  these  local  funds  are  exempt 
from  the  funding  restrictions. 

Section  173(4)  provides  that  for  a 
pollutant  in  question,  a  construction 
moratorium  for  major  stationary  sooroes 
and  major  modification  shall  be 


imposed  in  any  nonattainment  area 
where  a  State  is  not  carrying  out  an 
approved  plan.  (40  CFR  54.24(b)). 
TTierefore.  pursuant  to  section  173(4)  of 
the  CAA,  no  major  stationary  source  of 
CO  can  be  constructed,  and  no  major 
modification  of  a  CO  source  can  occur 
in  Cuyahoga  County.  This  restiiction 
will  apply  to  any  permit  not  yet  issued 
as  of  the  effective  date  of  this  notice, 
even  if  a  completed  permit  application 
has  been  submitted  to  the  State  Agency. 

Today's  disapproval  also  results  in 
the  automatic  imposition  of  a 
construction  moratorium  on  major 
stationary  sources  and  modifications  to 
major  sources  in  the  subject 
nonattainment  area,  in  accordance  with 
the  requirements  of  section  110(a)(2)(I) 
of  die  CAA  and  40  CFR  5Z2A(ai  This 
moratorium  will  affect  those  permits 
applied  for  after  the  date  of  imposition 
of  the  moratorium. 

USEPA  has  discretion  to  withhold 
certain  grants,  pursuant  to  section  316  of 
the  CAA,  for  construction  of  sewage 
treatment  works  available  under  Section 
201(g)  of  the  Clean  Water  Act  (33  U.S.C 
1251  et.  seq.).  USEPA  is  not  however, 
imposing  these  restrictions  on  Cuyahoga 
County  at  Uiis  time.  USEPA  will  publish 
a  notice  of  proposed  rulemaking  and 
will  provide  an  opportunity  for 
comment  if  it  determines  that  imposing 
these  additional  funding  restrictions  on 
sewage  treatment  works  are 
appropriate. 

Public  Hearing  and  Comment  Period 

A  public  hearing  on  the  proposed 
action  to  impose  Federal  funding  and 
construction  restrictions  under  sections 
176(a).  178(b).  and  173(4)  of  the  CAA 
was  held  at  die  Anthony  T.  Celebrezze 
Federal  Building  in  Cleveland,  Ohio,  on 
September  1, 1987.  The  hearing  was 
announced  in  the  )uly  14, 1987  Federal 
Register  Notice  of  Proposed  Rulemaking. 
Ten  speakers  made  comments  at  the 
hearing.  Additionally,  three  commenters 
submitted  written  comments.  The 
transcript  of  the  public  hearing  and  the 
written  comments  are  all  available  in 
the  docket  for  this  rulemaking  action. 
Below  are  summaries  of  the  comments 
raised  and  USEPA's  responses. 

Comment 

The  State  of  Ohio  objected  to  the 
proposed  discretionary  portions  of  the 
sanctions  as  proposed  in  the  Federal 
Register  notice  of  July  14, 1987.  The 
State  contends  that  the  CAA  requires 
new  source  sanctions  in  cases  such  as 
this,  but  leaves  discretionary  the 
highway  funding  cuts  and  air  program 
fimding  sanctions.  Four  other  areas  of 
the  country  with  proposed  sanctions  for 
CO  received  only  the  proposed  new 


source  bans,  not  the  highway  or  105 
fund  cuts.  Ohio  does  not  believe  that  all 
of  the  proposed  sanctions  are 
appropriate  for  Cuyahoga  County. 
Another  commenter  asked  if  the  hearing 
panel  could  clarify  why  USEPA  believes 
that  the  construction  and  funding 
restrictions  are  nondiscretionary  with 
respect  to  Cuyahoga  County. 

USEPA  Response 

The  oUier  areas  of  which  USEPA  did 
not  propose  to  impose  section  176(a)  and 
(b)  sanctions  are  areas  that  have 
already  submitted  and  implemented  an 
I/M  program.  The  State  of  Ohio  has  not 
yet  developed  and  implemented  an 
appropriate  I/M  program  for  CO  in 
Cuyahoga  County.  Thus,  these  other 
Sutes  have  met  the  CAA  requirement  to 
implement  an  appropriate  I/M  program; 
but  they  still  have  an  air  quality  problem 
based  on  monitored  ambient  air  quality 
violations. 

Herefore,  in  these  areas  USEPA 
intends  to  impose  only  the  construction 
sanctions. 

Additionally,  it  is  USEPA's 
interpretation  of  the  Clean  Air  Act  that 
once  an  area  has  an  approved  Part  D 
SIP,  the  highway  fimding  limitations  of 
section  176(a)  are  no  longer  applicable. 
In  that  sense,  Cuyahoga  County,  without 
an  approved  Part  D  SIP.  is  in  a  different 
position  from  most  of  these  other  areas. 
Furthermore,  section  176(b)  on  its  face 
appears  to  call  for  an  automatic  cutoff  of 
Federal  air  program  grant  funds  to  a 
State  that  is  not  implementing  its  SIP. 
As  discussed  above,  Ohio  is  not 
implementing  its  SIP,  contrary  to  the 
situation  for  most  other  areas. 

Please  note,  however,  that  USB>A's 
proposed  Post-19e7  Ozone  and  Cart>on 
Monoxide  Pohcy  (52  FR  45044, 
November  24, 1987)  proposed  to  not  use 
the  section  176(b)  sanction  in  a  State  not 
implementing  its  SIP,  where  the  sanction 
interferes  with  the  goal  of  achieving 
plan  implementation  and  where  the 
State  is  making  necessary  progress  in 
producing  an  adequate  SIP.  In  the  case 
of  Ohio,  air  program  grant  funding 
sanctions  are  appropriate  even  under 
the  proposed  Post-1987  Policy,  because 
the  State  is  not  making  progress  in 
producing  an  adequate  SIP. 
Additionally,  because  there  is  not  an 
I/M  program  to  implement,  the  funding 
sanctions  will  have  no  effect  on  plan 
implementation.  Imposition  of  this 
sanction  will  serve  as  an  incentive  to 
the  State  to  adopt  a  tailpipe  I/M 
program.  Over  the  last  several  years,  the 
State  has  made  littie  progress  in 
developing  and  implementing  a  taUpipe 
I/M  program  in  Cuyahoga  County. 
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Comment 

The  State  of  Ohio  also  commented 
that  there  is  currently  no  ambient  air 
quality  data  available  to  indicate  an 
actual  air  quality  problem  for  Cuyahoga 
County. 

USEPA  Response 

The  CO  data  submitted  to  USEPA 
since  1980  show  that  there  were 
violations  of  the  standard  at  the  8907 
Carnegie  Avenue  monitoring  site  in  1981 
and  1983.  Additionally,  a  violation  of  the 
standard  was  monitored  at  1020  Euclid 
in  1986.  It  shoidd  also  be  noted  that 
monitors  recording  violations  of  the 
standard  (8907  Carnegie  Avenue  and 
1020  Euclid)  have  not  been  maintained 
for  sufficient  time  after  the  monitored 
violations  to  show  that  violations  have 
not  reoccurred.  Both  monitors  were 
removed  shortly  after  the  standard 
violations  were  recorded.  Such  action 
raises  significant  questions  about  claims 
that  violations  of  the  CO  standard  are 
no  longer  occurring  in  Cuyahoga  County. 
In  addition.  CO  modelling  for  high  traRic 
intersections  in  Cuyahoga  County 
showed  the  potential  for  CO  standard 
violations  at  a  number  of  nonmonitored 
intersections  in  1986. 

Comment 

The  State  also  commented  that  Ohio 
EPA  has  not  been  given  an  adequate 
opportimity  to  demonstrate  the 
attainment  of  the  CO  standard. 

USEPA  Response 

The  State  of  Ohio  has  been  attempting 
to  demonstrate  attainment  of  the  CO 
standard,  since  the  submittal  of  a  June 
1982  SIP  revision  request  which 
attempted  to  demonstrate  attainment  by 
December  31, 1982.  USEPA  subsequendy 
disapproved  this  action  on  March  25, 
1986  (51  PR  10198).  USEPA  also 
disapproved  Ohio's  request  to 
redesignate  Cuyahoga  County  to 
attainment  for  CO  on  November  23, 1988 
(53  FR  47531).  Ohio  EPA  has  had 
sufficient  opportimity  to  make  such  a 
demonstration. 

Comment 

Several  commenters  supported  the 
proposed  sanctions  and  requested 
USEPA  to  take  whatever  action  is 
necessary  to  ensure  that  a  system  is  in 
place  which  will  assure  that  air  quality 
standards  are  met,  as  required  by  the 
Qean  Air  Act. 

USEPA  Response 

USEPA  agrees. 


Comment 

One  commenter  recommended 
conditional  sanctions  and  passage  of  a 
tax  to  reduce  pollution. 

USEPA  Response 

USEPA  does  not  have  authority  to 
impose  conditional  sanctions.  HoWever, 
the  following  information  should 
provide  information  useful  to  the 
commenter  in  understanding  when 
sanctions  will  be  lifted. 

In  the  July  14, 1987.  proposal  regarding 
the  imposition  of  sanctions,  USEPA 
solicited  specific  comments  regarding 
what  action  the  State  would  have  to 
take  before  USEPA  should  lift  these 
restrictions.  No  comments  were 
received.  Therefore,  the  restrictions  will 
remain  in  effect  as  follows: 

(1)  The  176(a)  restrictions  will  be 
removed  when  USEPA  determines  that 
Ohio  is  making  reasonable  efforts  to 
submit  an  I/M  plan  which  considers  all 
of  the  elements  required  in  section  172 
of  die  Clean  Air  Act.  The  176(a) 
restrictions  will  also  be  removed  if  the 
area  for  which  sanctions  are  applied  is 
designated  attainment  by  the  USEPA.  (2) 
The  176(b)  and  section  173(4) 
restrictions  will  be  removed  when 
USEPA  determines  that  the  state  is 
implementing  its  I/M  program.  (3)  The 
110(a)(2)(I)  construction  sanctions  will 
be  removed  upon  final  approval  of  the 
SIP. 

The  removal  of  the  sanctions  from  this 
area  shall  be  by  Federal  Register  notice 
and  a  30-day  public  conmient  period  will 
be  provided  prior  to  fmal  action. 
Funding  limitations  shall  remain  in 
effect  until  publication  of  the  final 
finding  removing  the  limitations. 

The  issue  concerning  taxes  is  an  issue 
for  consideration  by  the  State  and  local 
governments  and  is  not  applicable  to 
today's  rulemaking. 

Comment 

One  commenter  questioned  if  there 
would  be  any  inspection  of  trucks  or 
buses  as  part  of  the  inspection  and 
maintenance  program  and  how  would 
this  affect  the  air  quality. 

USEPA  Response 

States  may  choose  the  mixture  of 
vehicles  they  wish  to  test  in  order  to  get 
the  CAA  required  emission  reductions: 
and  they  may,  in  making  this  decision, 
choose  to  do  tailpipe  inspections  of 
heavy-duty  trucks  and  buses.  Some 
States  that  nm  I/M  programs  test  all 
classes  of  vehicles,  others  only  test 
light-duty  passenger  cars  and  light-duty 
trucks;  but  testing  of  heavy-duty 
vehicles  is  an  option,  and  additional 
emission  reductions  can  be  achieved 


through  the  inclusion  of  these  vehicles. 
As  with  iiupecting  light-duty  vehicles 
are  requiring  maintenance  for  those  that 
are  emitting  above  the  standards, 
inspecting  heavy-duty  vehicles  such  as 
gasoline  powered  buses  or  heavy-duty 
trucks  would  also  bring  about  emission 
reductions  and  lead  to  better  air  quality. 

Comment 

One  commenter  believed  that  Lake 
County  and  surrounding  areas  should 
also  have  some  kind  of  sanctions, 
because  they  contribute  to  the  problem 
by  sending  their  workers  into  Cleveland 
and  because  they  have  a  substantial 
amount  of  industry. 

USEPA  Response 

The  CAA  provides  USEPA  with  the 
authority  to  impose  funding  and 
construction  restrictions  in  areas 
designated  as  nonattainment.  when 
States  fail  to  submit  or  implement  the 
required  SIP  revisions  under  Part  D  of 
the  CAA.  Lake  County  is  currently 
designated  as  attainment  for  CO,  as 
codified  in  the  Code  of  Federal 
Regulations.  Additionally,  Lake  County 
and  the  surrounding  counties  have  an 
approved  SIP  for  CO.  There  is  currently 
no  basis  to  impose  construction  and 
funding,;  restrictions  in  either  Lake 
County  or  other  areas  surrounding 
Cuyahoga  County. 

Comment 

One  conunenter  noted  that  the  modest 
and  localized  nature  cS  CO  problems  in 
Cuyahoga  County  warant 
implementation  of  transportation  control 
measures  aimed  at  moving  traffic  more 
efficiendy  during  high  volume  periods, 
in  lieu  of  a  county-wide  vehicle 
emissions  inspection  program. 

USEPA  Response 

There  is  no  certainty  that  the  CO 
problem  in  Cuyahoga  County  is  modest 
or  localized.  Ohio  EPA  directed  a  study, 
using  an  USEPA  contractor,  to  evaluate 
carbon  monoxide  hot-spots  at  a  number 
of  intersections  in  Cleveland.  The 
results  indicated  that  predicted  values 
of  carbon  monoxide  exceeded  the 
standard  at  a  number  of  high  traffic 
volume  intersections.  The  predicted  high 
values  of  CO  are  sufficient  to  indicate 
that  the  standard  has  not  been  attained. 
The  SIP  to  control  emissions  of  CO 
included  a  description  of  transportation 
control  measures  expected  to  be 
implemented  to  reduce  the  emissions  of 
CO.  These  measures,  however,  provide 
just  a  fraction  of  the  total  reduction 
required  to  attain  the  standard. 
Transportation  control  measures  by 
themselves  are  not  sufficient  to  be 
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substituted  for  a  tailpipe  I/M  program. 
For  areas  such  as  Cuyahoga  County, 
where  an  extension  of  the  attainment 
deadline  for  CO  was  granted,  the  CAA 
requires  the  States  to  meet  the 
additional  statutory  requirements,  which 
include  the  development  and 
implementation  of  an  I/M  program. 

Comment 

One  commenter  continues  to  believe 
that  remedial  actions  short  of  a  full- 
scale  tailpipe  I/M  Program  in  Cuyahoga 
County,  should  be  sufficient  to  attain 
CO  standards  in  the  county. 

USEPA  Response 

Under  the  CAA,  Cuyahoga  County  is 
an  extension  area  for  CO.  The  State  was 
unable  to  demonstrate  attainment  of  the 
CO  national  ambient  air  quality 
standard  in  December  1982;  and, 
therefore,  as  required  by  the  CAA  the 
State  committed  to  implement  an  I/M 
program.  Therefore,  the  State  must 
implement  an  I/M  program  to  fulfill 
Clean  Air  Act  and  Agency  policy 
requirements  (i.e.,  to  achieve  the 
minimum  emission  reduction 
requirements  for  CO). 

Comment 

One  commenter  questioned  if  having 
three  exceedances  of  the  CO  standard  in 
an  ei^t-quarter  period  is  a  trivial  thing 
or  is  it  indicative  of  severe  problems. 

USEPA  Response 

The  primary  NAAQS  for  CO  is 
violated  if,  more  than  once  in  a  calendar 
year,  maximum  CO  concentrations 
exceed  either  (1)  The  maximum 
allowable  8-hour  concentration  of  10 
milligrams  per  cubic  meter  of  air  (10  mg/ 
m').  or  (2)  the  maximum  allowable  1- 
hour  concentration  of  40  mg/m*. 
Therefore,  three  exceedances  of  the 
standard  in  a  2-year  period  (8  quarters) 
is  a  violation  of  the  CO  standard.  The 
NAAQS  for  CO  were  established  to 
protect  the  public  health  and  welfare. 
Therefore,  USEPA  considers  there  is  a 
potential  health  problem  in  the 
Cleveland  area.  It  should  be  noted  that 
the  monitor  at  the  8907  Carnegie  Avenue 
site,  where  a  recent  violation  of  the 
standard  was  recorded,  was  taken  out 
of  service  shortly  a.^er  the  violation 
occurred.  The  monicor  was  not  located 
in  a  high  traffic  density  location  where  it 
is  likely  additional  violations  would  be 
recorded.  In  a  recent  modeling  study 
which  the  State  Legislature  directed  the 
Ohio  EPA  to  complete,  the  results 
indicated  potential  violations  at  a 
number  of  high  traffic  intersections.  A 
copy  of  this  study  is  contained  in  the 
docket  for  this  rulemaking  action. 


Comment 

One  commenter  stated  he  strongly 
support  USEPA's  discretionary  decision 
not  to  impose  Clean  Water  Act  sewage 
treatment  grant  restrictions  on 
Cuyahoga  County  as  a  component  of  the 
CAA  sanctions.  The  commenter  gave 
specific  examples  of  how  this  funding 
has  led  to  water  quaUty  improvements. 

USEPA  Reponse 

In  todays  notice.  USEPA  is  not  taking 
action  to  withhold  certain  grants, 
pursuant  to  section  316  of  the  CAA,  for 
construction  of  sewage  treatment  woriu. 
USEPA  will  publish  a  notice  of  proposed 
rulemaking  and  will  provide  an 
opportunity  for  comment  if  it  later 
determines  that  imposing  these  Federal 
funding  restrictions  on  sewage 
treatment  worics  is  necessary. 

Comment 

One  commenter  asked  the  following 
question.  How  would  the 
implementation  of  a  tailpipe  Jispection 
program  which  imposes  additional 
requirements  on  inspection  stations, 
dovetail  «vith  the  anti-tampering 
program  currenUy  programmed  for  full 
scale  implementation  in  Cuyahoga 
County  later  this  year?  Stations 
currendy  involved  writh  the  anti- 
tampering  program  may  be  unable  or 
unwilling  to  participate  in  the  tailpipe 
program. 

USEPA  Response 

The  question  implies  that  a  tailpipe 
program  would  follow  a  similar  design 
of  the  anti-tampering  inspection 
program.  As  with  the  anti-tampering 
program,  the  State  has  the  freedom  to 
design  the  tailpipe  program  in  any 
number  of  confiigurations.  As  in  the  past, 
the  State  legislature  will  decide  what 
elements  will  be  contained  in  the 
tailpipe  program.  USEPA's  main  concern 
is  that  the  program  meets  minimum 
emission  reductions  for  carbon 
monoxide,  and,  when  finally  approved 
by  the  legislature,  will  be  expeditiously 
implemented. 

Conclusion 

USEPA  finds  diat  Ohio's  CO  SIP  for 
Cuyahoga  County  does  not  meet  the 
requirements  of  Part  D  of  the  CAA,  that 
the  State  has  failed  to  implement  its 
commitment  to  adopt  the  required  I/M 
program  for  CO,  and  that  the  State  has 
failed  to  submit  and  to  make  reasonable 
effdrts  to  submit,  a  Part  D  SIP  revision 
which  considers  each  of  the  elements  of 
section  172  of  the  CAA. 

Therefore,  USEPA  is  imposing  Federal 
funding  and  construction  restrictions 


under  sections  110(a)(2)(I),  176(a),  176(b) 
and  173(4),  for  Cuyahoga  County. 

Under  Executive  Order  12291,  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  fqr  review. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  10, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  Subjects  in  4t  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Intergovernmental  relations. 

Dated:  December  15, 1968. 
Lee  M.  Thomas. 
Administrator. 

Tide  40  of  die  Code  of  Federal 
Regulations,  Chapter  L  Part  52,  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  KK— Ohio 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  IJ.S.C  7401-7642. 

2.  Section  52.1887  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

{52.1887    Control  •trategy:  Carbon 
monoxMe. 

*        «        •        •        * 

(d)  Disapproval  The  carbon 
monoxide  (CO)  State  Implementation 
Plan  (SIP)  for  Cuyahoga  County  is 
disapproved  because  it  lacks  a  vehicle 
inspection  and  maintenance 
program  (I/M)  which  will  achieve 
the  minimum  emission  reduction 
requirement  for  CO.  Therefore,  funding 
and  construction  restrictions  for  CO 
under  sections  110(a)(2)(I),  176(a). 
176(b),  and  173(4)  of  die  Clean  Air  Act 
have  been  imposed  for  Cuyahoga 
County,  Ohio. 
(FR  Doc.  8»-297  Filed  l-6-«9:  8:45  am] 

BMXING  CODE  tSaO-SO-* 


40  CFR  Part  270 

IFRL-3502-3] 

J^lazardous  Waste  Miscellaneous  Units; 
Standards  Applicable  to  Owners  and 
Operators 

AQENCV:  Environmental  Protection 
Agency. 
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action:  PinaJ  rule. 


:  On  December  10, 1967  (52  PR 
46046),  EPA  promulgated  standards  for 
ownert  and  operators  of  new  and 
existing  hazardous  waste  management 
units  which  were  not  previously  covered 
under  the  existing  RCRA  regulations. 
This  notice  clarifies  portions  of  the 
preamble  and  corrects  several  errors  in 
the  regulatory  language  of  the  December 
10, 1867  rule. 

vnciWK  DATK  This  rule  is  effective  on 
January  9, 1989. 

FOn  RMTHIR  MPOfWA'PON  CONTACT: 

For  general  infonnation  on  this 
rulemaking,  contact  the  RCRA  hotline. 
Office  of  Solid  Waste  (WH-305),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  2046a  (800) 
424-6346  (toll  free)  or  (202)  382-3000  in 
the  Washington.  DC  metropolitan  area. 

For  information  oo  technical  aspects 
of  the  Subpart  X  rule,  contact  Kent 
Anderson,  Land  Disposal  Branch.  Waste 
Management  Division.  OfTice  of  Solid 
Waste  (OS-321),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  DC  20460,  (202)  382-4654. 

For  information  on  permit  submission 
or  review,  contact  Frank  McAlister, 
Permits  Branch.  Permits  and  State 
Programs  Divisioa  Office  of  Solid 
Waste  (OS-341).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washingtoa  DC  2046a  (202)  382-2223, 
or  the  appropriate  EPA  regional  ofRce. 

•UPfUIMNTAIIV  MPOMHATION: 

L  Backfrmmd 

On  December  la  1967  (52  FR  46946) 
the  Agency  promulgated  a  new  set  of 
standards  ander  Subpart  X  of  40  CFR 
Part  284.  Tha  Subpart  X  standards  are 
applicabia  to  owners  and  operators  of 
misccllaBeoos  hazardous  waste 
management  onita  that  are  not  covered 
by  the  other  permitting  regulations  in 
Subparts  I-O  of  Part  264.  The  Agency, 
and  any  State  that  adopts  equivalent 
authorities,  may  issue  permits  to 
miscellaneous  waste  management  units 
in  accordance  with  Subpart  X 
standards.  Examples  of  the  kinds  of 
units  encompassed  by  Subpart  X  include 
thermal  treatment;  chemical,  physical, 
and  biological  treatment;  and  open 
burning  and  detonation. 

The  December  10, 1987  rule  contained 
several  errors  in  the  promulgated 
regulatory  language.  Several  questions 
have  also  arisen  concerning  the 
preamble  discussion  of  Federal  and 
State  rules  in  Implementing  the  Subpart 
X  standards.  In  addition,  the  preamble 
discussion  misstated  the  effect  of  the 
land  disposal  restrictions  on  the  in  situ 
treatment  of  restricted  wastes  in 


Subpart  X  units.  The  purpose  of  thia 
notice  is  to  correct  these  errors  and  to 
clarify  the  preamble  discussion. 

n.  DiMUSiioo  of  Corrwtions  and 
darifications 

A.  Regulatory  Language  in  §  2T0J4 

In  tha  Dacembar  la  1967  role,  tha 
language  of  |  270.14  printed  in  the 
Facieral  Register  inadvertently  failed  to 
include  two  recent  amendments  to  that 
section.  Today's  notice  reinstates  the 
correct  regulatory  language.  First, 
1 270.14(b)(51  inadvertently  referred  to 
I  264.194  rather  than  to  |i  264.193(1)  aad 
264.195.  This  mistake  is  corrected  by  this 
notice.  Second,  the  first  sentence  of 
S  27ai4(bXl3)  is  amended  to  read  as 
follows:  "A  copy  of  the  closure  plan  and 
where  applicable,  the  post-closure  plan 
as  requried  by  ||  264.112.  204.118,  and 
264.197."  In  the  December  10  rule,  the 
reference  to  §  264.197  was  inadvertently 
omitted. 

B.  Federal  Authority  to  Issue  Subpart  X 
Permits 

Since  the  December  la  1967 
publication  of  the  Subpart  X  rule,  the 
Agency  has  been  contacted  by  States 
and  permittees  who  requested 
clarification  on  the  language  contained 
in  Section  VILB  (52  FR  46061).  The 
preamble  states  that  this  rule  is  a  non- 
HSWA  rule  and  is  therefore  not 
effective  in  authorized  States.  However, 
the  preamble  subsequently  states  that, 
pursuant  to  40  CFR  264.1(0(2),  EPA  has 
the  authority  to  issue  permits  to  Sobpart 
X  units  in  authorized  States.  Both 
statements  are  tnie;  the  following 
discussion  clarifies  this  issue. 

Subpart  X  of  Part  264  was 
promulgated  pursuant  to  pre-HSWA 
authority.  Generally,  with  one  exception 
discussed  below  (i.e.,  40  CFR  264.1  (fK2)), 
new  Federal  permitting  standards  based 
on  pre-HSWA  authority  arc  not  effective 
in  an  authorized  State  until  that  State 
adopts  equivalent  or  more  stringent 
regulations  as  State  law  and  EPA 
authorizes  that  State  law  change  under 
section  3006  of  RCRA.  However,  under 
i  264.1(f)(2),  new  Federal  permitting 
standards  issued  under  Part  264  may  be 
afiplied  to  a  facility  (or  units  at  a 
facility)  which  was  not  covered  by 
permit  standards  when  the  State 
obtained  authorization,  and  for  which 
EPA  promulgates  standards  under  this 
Part  after  the  State  is  authorized.  Thus, 
I  284.1(f)(2)  allows  new  uniU  to  be 
constructed  and  allows  interim  status 
units  to  receive  permits,  both  of  which 
would  otherwise  be  foreclosed  prior  to 
State  authorization  for  the  sub^ntive 
Part  264  standards  involved. 


Thus,  in  the  situation  here,  without 
I  264.1(f)(2),  Subpart  X  units  could  not 
be  permitted  by  an  authorized  State 
under  RCRA  until  the  authorized  State 
adopts  and  receives  authorization  for 
the  Subpart  X  facility  permit  standards. 
This  is  so  because  even  though  the  State 
is  authorized  to  issue  permits,  there  are 
no  authorized  substantive  standards  the 
State  could  apply  if  it  were  to  issue  a 
permit.  To  avoid  this  imdesirable 
situation  where  permits  are  unavailable 
even  though  substantive  Part  264  facility 
standards  have  been  promulgated, 
under  S  264.1(f)(2),  EPA  has  the 
responsibility  to  permit  these  units  until 
the  State  receives  Subpart  X 
authorization  even  though  the  Subpart  X 
regulations  are  not  HSWA  regulations. 
This  permitting  authority  applies  to  both 
new  units  and  units  currently  under 
interim  status.  It  also  applies  to  Subpart 
X  units  at  facilities  that  have  other  units 
(e.g.,  a  landfill  or  storage  tank),  which 
may  be  permitted  by  the  State  under  the 
authorized  RCRA  program. 

C  Permit  Application  Deadlines  for 
Subpart  X  Facilities 

The  Agency  has  also  received 
questions  regarding  the  applicability  of 
the  November  8, 1988  permit  application 
deadline  to  interim  status  facilities 
regulated  under  Subpart  X.  Section 
3005(c)(2)(C](ii]  provides  that  interim 
status  for  facilities  which  do  not  have 
land-based  or  incinerator  units  will 
terminate  on  November  8, 1992  if  these 
facilities  failed  to  submit  a  Part  B  permit 
application  to  the  Agency  \>y  November 
8. 1988.  Of  course,  if  EPA  makes  a  final 
disposition  of  the  permit  application 
prior  to  November  8. 19S2.  the  facility's 
interim  status  may  no  longer  be  at  issue. 
Thus,  the  ultimate  impact  of  filing  a 
permit  application  after  November  8. 
1988  depends  both  on  the  statutory 
provision  in  section  30O5(cH2HC)(ii)  as 
well  as  the  timing  of  any  EPA  final 
permit  decision. 

Also,  the  section  300S(c)(2)(C)(ii) 
permit  application  filing  deadline 
applies  only  to  those  facilities  that  had. 
or  should  have  had.  interim  status  on  or 
before  November  8. 1984.  Further,  the 
Part  B  permit  application  deadline 
applies  to  only  those  units  referenced,  or 
that  should  have  been  referenced,  in  the 
facility  Pari  A  as  of  November  8, 1984.  ki 
summary,  facilities  with  Subpart  X  units 
in  interim  status  on  November  8. 1964 
are  required  to  submit  Part  B  permit 
applications  with  regard  to  those  units 
by  November  8, 1968,  to  ensure 
continued  operation  after  November 
1992.  Failure  to  submit  a  Part  B 
application  for  those  units  could  result 
in  loss  of  interim  status  on  November  8. 
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1992.  Facilities  in  States  not  yet 
authorized  for  Subpart  X  should  contact 
the  EPA  Regional  Office  where  they  are 
located  for  further  information. 

D.  Treatment  of  Land  Disposal 
Restricted  Wastes  in  Subpart  X  Units 

The  preamble  to  the  December  10, 
1987  rule  stated  that  because  of  the  land 
disposal  restrictions  on  land  based  in- 
situ  treatment  "none  of  the  in-situ 
treatment  methods  will  be  Subpart  X 
units/technologies."  (p.  46952,  col.  3). 
While  in  many  cases  land  disposal 
restrictions  will  foreclose  the  use  of  in- 
situ  treatment  without  prior  use  of  best 
demonstrated  available  technology  for 
treatment,  there  are  instances  where  in- 
situ  treatment  in  a  Subpart  X  unit  may 
be  allowed.  An  example  is  when  the 
wastes  were  placed  in  the  unit  prior  to 
the  effective  date  of  the  land  disposal 
restrictions  for  a  particular  waste  code. 

List  of  SubjacU  in  40  CFR  Part  270 

Administrative  practice  and 
procedures.  Confidential  business 
information.  Hazardous  materials. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control,  Water 
supply. 

Date:  December  22. 1968. 
lonatfaan  Z.  Csnnaii. 
Acting  Assistant  Administrator 

Therefore,  Subchapter  I  of  Title  40  is 
amended  as  follows. 

PART  270-EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARfXHJS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Autfaofity:  42  U.S.C  6005.  6012.  6025.  6027. 
6939.  and  6074. 

2.  Section  270.14  is  amended  by 
revising  paragraphs  (b)(5)  and  (b)(13)  to 
read  as  follows: 

§27ai4    ContantaofPartBcOanerai 

R0QUlrWIIMVtS> 

***** 

(b)  •  •  • 

(5)  A  copy  of  the  general  inspection 
schedule  required  by  I  264.15(b).  Include 
where  applicable,  as  part  of  the 
inspection  schedule,  specific 
requirements  in  55  264.174.  264.193(1), 
264.195,  264.226,  284.254,  264.273.  264. 
303.  and  264.602. 

(13)  A  copy  of  the  closure  plan  and, 
where  applicable,  the  post-closure  plan 
required  by  55  264.112,  264.118.  and 
264.197.  Include,  where  applicable,  as 
part  of  the  plans,  specific  requirements 
in  55  284.178,  264.197,  264.228,  264.258. 


264.28a  264.3ia  264.351.  264.601,  and 
264.603. 

[FR  Doc  80-141  Filed  1-6-80: 8:45  am] 
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40  CFR  Part  716 


[OPT8-84014C;  Fm.-3502-7] 

Heatth  and  Safety  Data  Reporting 
Period  Terminatlona;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  published  in  the  Federal 
Register  of  September  30. 1988  (53  FR 
38642).  The  sunset  date  was 
inadvertently  omitted  for  several 
chemicals  and  categories. 
DATE:  This  document  is  effective 
January  9. 1989. 

FOn  FURTHER  INFORMATION  CONTACT! 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  EB-44, 401 M  St. 
SW..  Washington.  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPUEMUfTARV  INFORMATION:  In  the 
Federal  Register  of  September  3a  1988 
(53  FR  386«)rEPA  issued  the  Health 
and  Safety  Data  Reporting  Period 
Terminations  final  rule.  The  rule 
terminated  the  reporting  periods  for  37 
chemical  substances  and  5  chemical 
categories  and  transferred  34  substances 
listed  as  example  members  of  chemical 
categories  from  the  hst  of  substances 
found  at  40  CFR  716.120(c)  to  40  CFR 
716.120(a).  The  sunset  date  for  several 
chemicals  was  inadvertently  omitted. 
This  document  also  makes  minor 
technical  changes. 

Dated:  December  22. 1968. 
Charies  L.  EUdns. 

Director.  Office  of  Toxic  Substances. 

Therefore.  40  CFR  Part  716  is 
amended  as  follows: 

PART  716-{  AMENDED] 

1.  The  authority  citation  for  Part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 

S  716.120    lAmandad] 

2.  In  5  716.120(a): 

a.  Under  the  sunset  date  column, 
insert  "12/29/88"  for  the  following  CAS 
No.  entries:  100-54-9, 111-21-7, 121-47- 
1, 140-66-^.  472-41-3.  563-54-2,  563-58- 
6, 1333-41-1,  3322-93-8, 18495-30-2, 


19660-16-^,  26530-20-1,  61788-33-8, 
68298-46-4,  and  09009-90-1. 

b.  Add  the  following  entry  in  CAS  No. 

sequence:  '75-56-0 

Oxirane,  methyl- 10/04/82 

10/04/92." 

c.  Under  the  sunset  date  column, 
remove  "06/01/00"  and  insert  "06/01/ 
VT'  for  the  CAS  No.  entry  1206-52-2. 

d.  Remove  the  entire  CAS  No.  entry 
for  "7390-81-0." 

3.  In  5  716.120(c): 

a.  Under  the  sunset  date  column, 
inse'  t  "12/29/88"  for  the  category  alkyl 
epoxides  and  the  following  CAS  No. 
entries  under  that  category:  2855-19-6. 
558-30-5,  3266-23-7.  3234-26-4.  67860- 
04-2,  2404-44-6,  and  22092-36-2. 

b.  Under  the  category  alkyl  epoxides, 
remove  the  entire  entry  for  "oxirane, 
methyl-." 

c.  Under  the  sunset  date  column, 
insert  "12/29/88"  for  the  category 
alkyltin  compounds  and  the  following 
CAS  No.  entries  under  that  category; 
25168-24-5, 26636-01-1,  and  54849-38-6. 

d.  Under  the  category  alkyltin 
compounds,  for  the  C^  No.  entry 
54640-38-6,  change  the  chemical  spelling 
to  read:  "Monomethyltin  tris(isooctyl 
mercaptoacetate) — Acetic  acid.  2.2'2"- 
[(methylstannylidyne)tris(thio)]tris- 
triisoacetyl  ester." 

e.  Under  the  sunset  date  column, 
insert  "12/29/88"  for  the  category 
chlorinated  napthalenes  and  the 
following  CAS  No.  entries  under  that 
category:  25586-43-a  7077ft-03-3, 90-13- 
1,  and  32241-06-a 

f.  For  the  category  ethyltoluenes, 
under  the  effective  date  column,  remove 
"10/04/82"  and  insert  "04/29/83"  and 
under  the  sunset  date  column  insert  "12/ 
29/88"  for  the  category  ethyltoluenes 
and  the  CAS  No.  entry  under  that 
category. 

g.  Under  the  sunset  date  column, 
insert  "12/29/88"  for  the  category 
halogenated  alkyl  epoxides  and  the 
following  CAS  No.  entries  under  that 
category:  3132-64-7  and  38565-52-5. 

h.  Under  the  sunset  date  column, 
insert  "12/29/88"  for  the  following  CAS 
No.  entries  under  the  category 
phenylenediamines  (benzenediamines): 
3663-23-8.  615-46-3,  42389-30-0,  68459- 
98-3,  68239-80-5,  6219-71-2,  20103-09-7. 
1197-37-1.  67801-06-3.  68015-08-5, 
68966-84-7,  614-94-8,  6219-67-6,  5131- 
58-8,  5042-55-7,  6219-77-8, 18266-52-9, 
68239-82-7,  68239-83-8,  66422-95-5. 
15872-73-8,  and  65879-44-9. 
[FR  Doc.  8»-300  Filed  1-6-80;  8:45  am] 
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40CFRP«t7W 

TacMnQ  CodMnt  Ovdaf  on  Akyl 


iMMMCv:  BiiTironnMiital  Protecttmi 
Agency  (EPA). 

action:  Final  rul«. 

■UMMAWV;  This  document  annoonces 
that  EPA  has  signed  an  enforceable 
testing  Consent  Order  with  Ariatech 
Chemical  Corporation  (Ahstech),  BASF 
Corporation  (BASF).  Exxon  Chemical 
Company  (Exxon),  Eastman  Kodak 
Company  (Kodak),  and  Witco 
Corporation.  Humko  Chemical  Division 
[Witco).  These  companies  have  agreed 
to  perform  certain  chemical  fate  and 
environmental  effects  tests  on  dimethyl 
phthalate  (DMP;  CAS  No.  131-11-3).  di- 
n-butyl phdialate  (DnBP;  CAS  No.  84- 
74-2).  dibexyl  phthalate.  (DHP;  CAS  No. 
68515-50-4  and  84-75-3),  di-2- 
ethylhexyi  phthalate  (DEHP;  CAS  No. 
117-81-7),  di-{heptyl,  nonyl  undecyl) 
phthalate  (DTllP:  CAS  No.  68515-42-4), 
diisodecyi  phthalate  (DIDP;  CAS  No. 
68515-49-1  and  28761-40-0).  diandecyl 
phthalate  (DUP;  CAS  Na  3e4»-2D-2). 
and  ditridacyi  phthalate  (DTDP:  CAS 
No.  68S15-47-0  and  119-00-2).  These 
chemicals  are  added  to  the  list  of  testing 
Consent  Orders  in  40  CFR  TgOJOOO  for 
which  the  export  notification 
requirements  of  40  CFR  Part  707  apply. 

Depeuding  on  the  results  of  these 
tasia,  two  additianal  chemical 
substances,  diethyl  phthalate  (DEP;  CAS 
No.  64-60-2)  and  diisonooyl  phthalate 
(DINP;  CAS  No.  68515-48-0  and  28663- 
12-0).  may  atoo  be  tested,  and  if  so 
would  also  be  made  subject  to  export 
notification  requirements. 

I  OtklK  lanuary  9. 198a 


ITWM  CONTACT: 
Michael  M  Stahl.  Acting  Director,  TSCA 
Assistance  Office  (TS-7g9).  Office  of 
Toxic  Substances.  Rra.  EB-44.  401  M  St.. 
SW..  Washington,  DC  20460.  (202)  554- 
1404.  TDD  (202)  564-0651. 


FAIIV  WFOWUTiow.  Under 
procedures  described  in  40  CFR  Part  790. 
Ahstech.  BASF,  Exxon.  Kodak,  and 
Witco  have  entered  into  a  testing 
Consent  Order  with  EPA  in  whidi  they 
have  agreed  to  perform  certain  chemical 
fate  and  environmental  effects  tests  for 
DMP,  DnBP.  DHP.  DEHP,  DTllP.  DIDP. 
DUP.  and  DTDP.  This  rule  amends  40 
CFR  799.5000  by  adding  these  eight 
chemical  substances  to  the  list  of 
chemical  sobstancas  and  arixtaraa 
subject  to  testing  Conssnt  Orders. 


LITCl 

In  its  Initial  Report  to  EPA.  published 
in  the  FadKsl  Ba^^atm  of  October  4, 
1977  (42  FR  55028),  the  FTC 
recommended  that  the  alkyl  phthalates 
chemical  category  be  considered  for 
environmeutal  effects  tasting. 

The  recommended  environmental 
effects  testing  included  chronic  and 
reproductive  effects  testing  with  aquatic 
organisms,  especially  fish.  EPA's  health 
effects  testing  concerns  for  these 
chemicals  are  being  examined 
separately  and  are  not  addressed  in  this 
notice. 

EPA  responded  to  the  ITCs 
designation  of  the  aQcyl  phthalates 
category  by  issuing  a  notice  in  the 
Federal  Ragistar  (October  3a  1961;  46  FR 
53775)  announcing  that  it  had  decided 
not  to  require  testing.  EPA  instead 
accepted  a  testing  program  sponsored 
by  the  Phthalate  Esters  Program  Panel 
(PEPP)  of  the  Chemical  Manufacturers 
Association  (CMA).  The  program 
included  testing  for  both  health  and 
environmental  effects;  however,  in 
keeping  with  the  subject  of  this  notice, 
discussion  will  focus  on  the 
environmental  effects  portion. 

CMA  proposed  phased  testing  for 
environmental  effects  for  13  alkyl 
phthalates  identified  as  being  annually 
produced  in  quantities  greater  than  ten 
million  pounds,  and  for  benxyi  bat]^ 
phthalate  [BBP).  CMA's  proposal 
included  testing  for  aquatic  toxicity, 
environmental  transport  and  fate,  and 
biodegradation  of  the  alkyl  phthalates 
and  BBP.  These  were  the  environmental 
testing  areas  of  concern  to  the  Agency 
and  to  die  ITC. 

The  program  was  designed  to 
complete  testing  in  two  phases.  Phase  I 
tests  were  performed  to  determine  acute 
toxicity  to  fish,  aquatic  invertebrates, 
and  algae,  and  dvonic  toxicity  to 
aquatic  invertebrates.  Biodegradation 
tests  and  tests  to  determine  vapor 
pressure,  water  solubility  and  Koctanol/ 
water  were  also  perfomMBd.  Phase  I  of 
testing  has  been  completed.  AH  of  the 
data  from  these  studies  have  been 
placed  in  the  public  file  on  alkyl 
phthalates  and  BBP  (OPTS-42006)  and 
are  available  for  public  inspection. 

In  Phase  II  of  the  testing,  more 
advanced  tests,  including  early  lifie  stage 
testing  with  fish,  biocoocentration  tests 
with  oysters,  soil  and  water 
biodegradation  tests,  and  tests  of  soU 
transport  were  to  be  performed,  if  the 
results  of  the  Phase  I  tests  indicated  a 
need  for  further  testing.  The  tests  and 
chemicals  selected  for  Phase  0  testing 
ware  to  be  determinad  priaiarily  by  the 
results  of  the  Phaaa  I  tests. 


Testing  under  this  negotiated  testing 
agreement  (NTA)  was  suspended  whoi, 
in  August  1984.  a  suit  bnHi^t  against 
EPA  by  the  Natural  Resources  Defense 
Council  (NRDC)  resulted  in  the  ruling 
that  such  negotiated  testing  jwograms 
were  not  legal  substitutes  for  a  test  rule 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  [NRDCandAFL- 
CIO  V.  EPA.  595  F  Supp.  1256  (SJ)J«<.Y. 
1964)].  Furthermore.  BBP  was 
specifically  mandated  for  rulemaking,  or 
for  notice  explaining  why  testing  waa 
not  necessary.  As  a  result  the  Agency 
published  a  proposed  rule  for  BBP 
requiring  environmental  effects  and 
chemical  fate  testing  (50  FR  aOMS; 
September  6. 1985).  The  proposed  testing 
for  BBP  was  completed  and  submitted  to 
EPA  by  Monsanto  Company,  and  the 
Agency  has  issued  a  Fadwal  Ragistar 
notice  withdrawing  the  proposed  rule 
(52  FR  41593:  29  October,  1987). 

For  the  remaining  phthalate  esters 
reconunended  by  the  ITC  several  of  the 
Phase  n  tests  noted  in  the  NTA  are  still 
needed;  namely,  early  hfe  stage  testing 
with  fish  and  sediment  transport 
(adsorption).  EPA.  in  this  final  rale, 
announces  that  these  environmental  and 
chemical  fate  testing  needs  are  being 
addressed  by  consent  order.  Health 
effects  testiiig  for  this  chemical  category 
will  be  the  subject  of  a  futare  notice. 

n.  Testing  Consent  Order  Negotiations 

In  the  Federal  Ragtstar  of  December 
24. 1986  (51  FR  46718).  and  in 
accordance  with  the  procaduiea 
estabUshed  in  40  CFR  790.28.  EPA 
requested  persons  interested  in 
participating  in  or  monitoring  testing 
negotiations  on  alkyl  phthalates  to 
contact  the  Agency.  EPA  held  public 
meetings  with  interested  parties  on 
January  7, 1987,  February  12. 1987,  fnne 
3. 1987,  and  September  29. 1987  to 
discuss  the  testing  appropriate  for  the 
alkyl  phthalate  chemical  category.  On 
November  11. 1988,  EPA.  Aristech, 
BASF.  Exxon.  Kodak,  and  Witco  signed 
a  testing  Consent  Order  for  certain  alkyl 
phthalate  esters.  A  Consent  Order  is  not 
based  on  a  formal  finding  and  expedites 
testing,  while  retaining  the  same  TSCA 
penalty  provisions  applicable  under 
rulemaldng.  Under  the  Order,  these 
companies  have  agreed  to  conduct  or 
provide  for  the  conduct  of  fish  early  life 
stage  toxicity  tests  and  adsorption 
isotherm  tests.  The  specific  test 
standards  to  be  followed  and  the  testing 
schedule  for  each  test  are  included  in 
the  Order.  Procedures  for  submitting 
study  plans,  modifying  the  Order, 
monitoring  the  testing  and  ether 
provisions  are  also  included  in  the 
Order. 
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m.  Use  md  Exposure 

The  alkyl  phthalates  are  a  chemical 
category  consisting  of  alkyl  diesters  of 
1.2-benzenedicarboxylic  acid.  They 
typically  are  formed  by  esterifying 
phthalic  add  anhydride  with  various 
alcohols.  Hie  compounds  vary  in  size, 
depending  on  the  alcohols  used,  fitmi 
the  short  chain  compound  dimethyl 
phthalate  to  long-chain  compounds  such 
as  ditridecyl  phthalate.  Mixed  alcohols 
may  also  be  used  in  the  esterification 
process  giving  a  combination  of 
unsymmetrical  alkyl  diester  compounds, 
such  as  D711  phthalate.  whose  side 
chains  may  consist  of  alkyl  poups  of  7, 
9,  OT  11  carbons. 

Hithalate  esters  are  used  as 
plasticizers  in  plastic  products  at 
different  percentages  depending  on  the 
mutual  compatibilities  of  each  and  the 
degree  of  flexibility  desired  in  the 
plastic  product  (Ref.  1).  The  chain 
lengths  affect  the  properties  of  the 
compounds  in  a  fairly  predictible  wajr; 
as  the  chain  gets  longer,  water  sohibiUty 
and  vapor  pressure  decrease,  and  K,, 
increases  (Ref.  1). 

Many  of  the  aUc^  phthalates  are 
produced  in  large  volume,  widi  some 
individual  compounds  having  annual 
production  vohnnes  well  in  excess  of 
100  million  pounds.  The  alkyl  phthalates 
are  primarily  used  as  plastidxers  in  a 
wide  variety  of  plastic  products 
(although  a  few.  such  as  diethsrl 
phthalate.  are  used  in  such  products  as 
cosmetics),  and  releases  into  the 
environment  may  occtir  throu^  waste 
streams  from  manufacturing  facilities  or 
from  use  and  disposal  of  eiKl  products. 

The  14  phthalate  esters  selected  for 
testing  in  Phase  I  of  the  NTA  were 
selected  because  they  have  individual 
anniml  production  volumes  of 
approximately  10  milhon  pounds  at 
greater.  The  diemicals  selected  for 
additional  testing  in  this  Consent  Order 
represent  a  subset  of  those  14. 

IV.  Tasting  Program;  Chemical  Fate  and 
Envifonmental  Effects 

With  regard  to  untested  phthalate 
esters,  EPA  beheves  that  it  can.  for  risk 
assessment  purposes,  reliably  predict 
values  for  most  of  the  environmental 
effects  endpoints  and  chemical  fate 
processes  identified  as  being  of  concern 
in  the  NTA.  Bioconcentration  potential 
of  the  phthalate  esters  can  be  predicted 
fit>m  studies  performed  on  a  number  of 
these  compounds  with  a  variety  of  fish 
and  aquatic  invertebrates.  These  data 
indicate  bioconcentration  values  of  112 
to  856  in  fish  and  116  to  about  4.000  in 
invertebrates  (Refs.  2  through  11). 

Furthermore.  EPA  has  sufficient  data 
based  on  studies  completed  during 


Phase  I  of  the  NTA  and  other  available 
data  to  estimate  the  water  solubility, 
volatility  and  aerobic  biodegradabUity 
of  the  phthalate  esters  and  to 
sufficiently  predict  the  acute  toxidty  of 
the  phthalate  esters  to  fish. 
invertebrates  and  algae  and  their  ^ 
chronic  toxicity  to  aquatic  invertebrates. 

However,  the  Agency  believes  it  has 
insufficient  data  to  predict  chronic 
toxidty  of  the  phthalate  esters  to  fish, 
and  to  reliably  predict  adsorption  of 
these  chemicals  to  sediments.  EPA 
intends  that  testing  be  conducted  under 
this  Consent  Order  to  fill  those  data 
deficiendes.  EPA  believes  that  these 
data  will,  with  the  earUer  data  on  the 
alkyl  phthalates  and  BBP,  be  suffident 
to  reUably  assess  current  risks  that  the 
dialkyi  and  alkyl  benzyl  phthalates  may 
present  to  the  environment  The  testing 
will  examine  chronic  toxidty  to  fish 
(through  early  life  stage  toxidty  testing 
with  rainbow  trout)  and  adsorption  of 
these  chemicals  to  sediments.  EPA 
intends  to  gather  data  by  having 
manufacturers  test  a  subset  of  the  14 
alkyl  phthalates  tested  under  Phase  I  of 
the  negotiated  testing  agreement 

EPA  will  use  the  data  to  determine  a 
quantitative  structure-activity 
relationship  (QSAR)  that  it  can  apply  to 
untested  members  of  the  alkyl  phthalate 
ester  chemical  dass.  EPA  believes,  from 
available  data,  that  this  chemical 
category  is  amenable  to  a  QSAR 
approach.  However,  if  the  data 
developed  under  this  Ctmsent  Order 
indicate  sudi  is  not  the  case,  then  the 
Agency  reserves  its  right  to  re-examine 
tlw  testing  needs  for  this  chemical 
category.  Also,  the  use  of  QSAR 
estimation  does  not  mean  that  estimated 
values  take  precedence  over  valid 
experimental  data,  where  the  two  differ. 
Therefore,  should  manufacturers  of 
untested  or  new  phthalate  ester 
compounds  wish,  they  could  develop 
experimental  data,  which  EPA  would 
then  consider  in  any  risk  estimation  or 
regulatory  context. 

Under  the  Consent  Order.  DMP.  DnBP. 
DHP,  D711P  and  DUP  will  all  be  tested 
in  the  fish  early  life  stage  toxidty  test  in 
accordance  with  the  schedules  and  test 
protocols  specified  in  the  Order,  lliese 
five  phthalate  esters  are  characterized 
by  having  low.  medium,  or  high  numbers 
of  carbons  in  their  alkyl  side  chains  (n 
=  1  to  11).  In  a  more  limited  way.  these 
five  compounds  also  cover  an  array  of 
chemicals  having  an  odd  or  even 
number  of  carbons  in  the  alkyl  side 
chains  and  having  either  branched  or 
unbranched  side  chains.  Based  on 
available  data,  phthalate  esters  of  side 
chain  lengths  of  more  than  six  carbons 
may  not  be  toxic  at  the  chemical's  limit 
of  water  solubility.  EPA  and  the 


signatory  manufacturers  have  therefore 
agreed  in  this  Consent  Order  to  double 
(under  the  conditions  described  in  the 
test  standard  applicable  to  this  Consent 
Order)  the  normal  length  of  exposure  to 
the  chemical  substance  in  the  eariy  life 
stage  toxidty  test.  Doing  so  will 
strengthen  any  potential  condusion  of 
no  toxic  response  for  some  or  aU  of  the 
long-chain  compounds. 

Dei>ending  on  the  results  of  the  testing 
of  these  Hve  compounds,  additional 
phthalate  esters  may  be  tested.  Diethyl 
phthalate  (DEP)  may  also  be  tested  if  its 
toxidty  cannot  be  reliably  estimated 
bom  the  test  data  on  DMP  and  DnBP. 
Furthermore,  if  D711P  produces  a  toxic 
reponse,  diisononyl  phthalate  (DINP) 
may  be  tested;  positive  results  for  DINP 
may  further  lead  to  testing  on  diisodecyi 
phthalate  (DIDP).  If  DUP  produces  a 
positive  result  ditridecyl  phthalate 
(DTDP)  may  be  tested.  Testing  of  these 
additional  compounds  (DEP.  DINP. 
DIDP.  and  DTDP)  would  be  indicated  in 
a  follow-up  Federal  Register  notice  for 
notification  purposes,  but  is  considered 
part  of  this  Consent  Order. 

EPA  and  representatives  of  the 
industry  signatories  will  consult  in  a 
good  faith  effort  to  reach  agreement  on 
the  interpretation  of  the  data  and  the 
necessity  of  testing  these  additional 
compounds.  Should  EPA  and  the 
industry  signatories  ultimately  dis4^ree 
on  the  interpretation  of  the  results,  then 
EPA  reserves  its  right  to  issue  a  section 
4  test  rule  to  obtain  the  necessary  data. 
The  process  for  review  of  the  results  is 
described  in  more  detail  in  the  Consent 
Order. 

Adsorption  isotherm  testing  in 
sediments  shall  be  first  conducted  on 
DHP.  DEHP.  DIDP  and  DTDP  (Group  I): 
and  if  necessary,  also  on  DTllP  and 
DINP  (Group  0).  The  OHnpounds 
selected  for  Group  I  cover  a  range  with 
respect  to  the  physical/diemical 
properties  expected  to  affect  the 
sorptive  behavior  of  phthalates.  Testing 
of  this  group  should  provide  useful 
information  about  the  effects  of 
structure  and  associated  properties  on 
adsorption.  Compoimds  fiom  Croup  I 
are  C-6  to  C-13  linear  and  branched 
phthalate  esters.  Their  selection  »vill 
complement  the  existing  adsorption 
isotherm  data  on  DNK>,  DtiOP,  and 
DEHP.  The  inclusion  of  DEHP  in  Group  I 
will  provide  an  internal  standard  for  the 
new  set  of  chemicals  to  be  tested. 
Testing  of  these  chemicals  will  also 
provide  a  small  data  set  for  the 
development  of  new.  or  use  of  existing 
structure-activity  relationships,  to 
attempt  to  predict  the  sorptive  behavior 
of  the  compounds  in  Group  O.  Testing 
for  DTllP  and  DINP.  if  necessary,  would 
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be  indicated  in  a  foUow-up  notice  in  the 
Fadanl  Registar  for  notification 
purpose*. 

V.  Export  NodlkatloB 

The  issuance  of  the  Consent  Order 
subjects  any  person  who  exports  or 
intends  to  export  DMP.  DnBP.  DEHP. 
D711P.  DIDP.  DTDP  and  DUP  to  the 
export  notification  requirements  of 
section  12(b)  of  TSCA.  The  specific 
requirements  are  listed  in  40  CFR  Part 
707.  In  the  June  3a  1966  (51  FR  23706). 
Interim  Rule  establishing  the  Testing 
Consent  Order  process,  EPA  added  and 
reserved  Subpart  C  of  Part  798  for  listing 
of  chemical  substances  subject  to  testing 
consent  orders  isstied  by  EPA.  This 
listing  serves  as  notification  to  persons 
who  export  or  intend  to  export  chemical 
substances  or  mixtures  which  are  the 
subject  of  testing  consent  orders,  that  40 
CFR  Part  707  applies. 

VL  Rulemaking  Reoofd 

EPA  has  estabUshed  a  record  for  this 
rule  and  the  Consent  Order  (docket 
number  OPTS-420e2A).  This  record 
contains  the  basic  information 
considered  by  the  Agency  in  developing 
this  rule  and  the  testing  Consent  Order. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Testing  Consent  Order  between 
Arlstech.  Exxon.  Kodak.  BA^.  and 
Witco  and  the  Agency. 

(2)  Federal  Ra|^star  notices  pertaining 
to  this  notice  consisting  ot 

(a)  Notice  containing  the  ITC 
recommendation  of  alkyl  phthalates  to 
the  Priority  List  (October  12. 1977;  42  FR 
55028). 

(b)  Notice  containing  the  ITC 
recommendation  of  BBP  to  the  Priority 
Ust  (November  25. 1980:  45  FR  78432). 

(c)  Notice  containing  the  Agency's 
response  to  the  Interagency  Testing 
Committee  for  the  alkyl  phthalates  and 
benzyl  butyl  phthalate  (October  30, 1961; 
46  FR  53775). 

(d)  Notice  of  proposed  rulemaking  for 
BBP  (September  6. 1985;  50  FR  36446). 

(e)  Notice  of  withdrawal  of  proposed 
rulemaking  for  BBP  (October  29. 1987;  52 
FR  415S3). 

(f)  Notice  soliciting  interested  parties 
for  developing  a  consent  order  for  the 
alkyl  phthalates  (December  24. 1986;  51 
FR  46718). 

(g)  Notice  of  interim  final  rule  on 
procedures  for  developing  enforceable 


consent  agreements  (51  FR  23706;  June 
30,1966). 

(3)  Communications  consisting  ot 

(a)  Written  letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  summaries. 

(4)  Reports— published  and 
unpublished  factual  materials. 
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Confidential  Business  Information 
(CBI),  while  i>art  of  the  record,  is  not 
available  for  pubUc  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Public  Docket 
Office,  Rm.  NE-G004.  401  M  St  SW., 
Washington.  DC  bom  8  a.m.  to  4  pjn.. 
Monday  through  Friday,  except  legal 
holidays. 

List  of  Subjects  in  40  CFR  Put  786 

Test  procedures.  Environmental 
protection.  Hazardous  substances. 
Chemicals,  Chemical  export. 
Recordkeeping  and  reporting 
requirements. 

Dated:  Deceml)er  27. 1968. 
Susan  F.  Vogt 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  Part  799  is 
amended  as  follows: 

PART  79»-{AMENDEO] 

1.  The  authority  citation  for  Part  799    | 
continues  to  read  as  follows: 

Authority:  15  lJ.aC  2803,  2611,  2825. 

2.  Section  799.5000  is  amended  by 
adding  the  follo«ving  chemical 
substances  in  Chemical  Abstract 
Service  (CAS)  Registry  Ntunber  order  to 
the  table,  to  read  as  follows: 

f  7M.8000   TesUnQ  consent  ofders. 


CA8 


mihstsnca  or  niMurs  naiaa 


TssSnQ 


FeoeRM.  ReoisTBt 


•4-74^    Owbmfl 


(InsartFRdBi^ 


Federal  Register  /  Vol.  54.  No.  5  /  Monday.  January  9,  1989  /  Rules  and  Regula tions 


621 


CAS 
Numoer 


Sut>stance  or  mixture  name 


Testing 


Federal  Register 
cnation 


64-75-3    Di-n-tiexyt  phtttalate . 


117-81-7    Di-2-€thym6xyl  phthalate . 

119-06-2    Ditndecyl  phttiaiate 

131-11-3    Oimettny  phthalate _ 


3648-20-2  Diundecyl  phthaJale. _ 

26761-40-0  Diisodecyt  phthalate _ 

6851 5-42-4  Oi  (heptyt.  nonyl,  undecyl  phthalate  (mMed  isomers).. 

68515-47-9  Difridecyl  phthalate  (mixed  isomers) 

68515-49-1  Oiaoaecyl  phtrwuate  (mixed  aomer^ 

68515-50-4  Ohexyl  pnthalaie  (maed  isomers) „ _. 


Errviroomental  eftects (insen  FR  date) 

Cherrwcal  fate (insert  FR  date) 

•  •  • 

Chemical  fate „ „ _...  (insert  FR  date) 

Chemwal  fate _, (insen  FR  date) 

Enwwonmental  effects _...  (inaert  FR  date) 

•  •  • 

Envwonmentai  effects (Insert  FR  date) 

Chemicai  fate , (insert  FR  date) 

Environmental  effects.j. (Insert  FR  date) 

Chemical  fate i (Insert  FR  date) 

Chemical  fate .J (Insert  FRdat^ 

Enwonmenial  effects..! (Insert  FR  date) 

Chemrcal  fate \ (mssrt  FR  date) 
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Tbis  section  o(  the  FEDERAL  REGISTER 
conttme  fwliOM  to  ttw  public  of  ttie 
propoMd  issuance  of  rutes  and 
reguiatioos   The  puroose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  ttw  rule 
making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

I  Ooclcet  No.  8a-NM-1W-AOI 

AirworthinMs  Diractivw;  Aerospatiale 
Model  ATR-42  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  notice  proposes  a  new 
airworthiness  directive  [AD],  applicable 
to  Aerospatiale  Model  ATR-42  series 
airplanes,  which  would  require  a  one- 
lime  inspection  of  the  Honeywell-Sperry 
navigation  equipment  to  ensure  there  is 
no  unauthorized  mixing  of  certain 
Symbol  Generator  Units  (SGU).  or 
mixing  of  certain  Attitude  Heading 
Reference  System  (AHRS)  components 
and  SGU.  In  addition,  this  AD  would 
require  replacement  of  the  Air  Data 
Computer  (ADCl.  Autopilot/Flight 
Director  (AP/FD)  Computer.  SGU,  and 
A!  IRS.  This  proposal  is  prompted  by 
reports  of  malfunctions  of  the  AHRS, 
ADC  AP/FD  computer,  and  SGU 
navigation  equipment.  This  condition,  if 
not  corrected,  could  lead  to  incorrect 
attitude  and  headins  information  on 
both  pilots'  primdry  displays  and,  in 
some  cases,  no  information  being 
displayed. 

DATE:  Comments  must  be  received  no 
Idler  than  Februarv  24, 1989. 
ADoncsscs:  Send  comments  on  the 
proposal  in  duplimte  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
190-AD.  17900  Pacific  Highway  South. 
C-«8966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtiiined  from  Aerospatiale.  316  Route 
de  Bayonne.  31060  Toulouse.  Cedex  03. 
France.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 


South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

RM  RmTMfll  MFOINIATION  CONTACT: 

Mr.  William  Schroeder.  Standardization 

Branch.  ANM-113;  telephone  (206)  431- 

1565.  Mailing  address:  FAA.  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South.  C-68966.  Seattle.  Washington 

98168. 

SUPPIEMCNTARV  INTOIUIATIOW: 

Commmits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  Tiled  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-190-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  Direction  Generale  de  L' Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  has. 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  Aerospatiale  Model 
ATR-42  series  airplanes.  There  have 
been  numerous  reports  of  malfunctions 
of  the  Honeywell-Sperry  navigation 
system  due  to  mixing  of  system 
components  having  various  stages  of 


modifications  incorporated.  This 
condition,  if  not  corrected,  could  lead  to 
incorrect  attitude  and  heading 
information  on  both  pilots'  primary 
displays  and.  in  some  cases,  no 
information  being  displayed. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-34-0027.  dated  April  6. 
1988,  which  summarizes  the 
modifications  required  to  update  the 
navigation  equipment  and  lists  the 
particular  part  numbers  that  cannot  be 
intermixed  for  Category  I  or  II  weather 
minima  landing  operations. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-34-0024.  Revised  1. 
dated  August  30. 1988.  which  describes 
procedures  for  replacement  of  the  Air 
Data  Computer  (ADC). 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-34-0025.  Revision  1, 
dated  August  30, 1988,  which  describes 
procedures  for  replacement  of  the 
Attitude  Heading  Reference  System 
(AHRS). 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-34-0026.  Revision  1, 
dated  August  30. 1988.  which  describes 
procedures  for  replacement  of  the 
Symbol  Generating  Units  (SGU). 

The  DGAC  has  classified  all  four 
service  bulletins  as  mandatory,  and  has 
issued  Airworthiness  Directive  88-092- 
013(B)  addressing  this  subject. 

In  addition,  Aerospatiale  has  issued 
Service  Bulletin  ATR42-22-0009.  dated 
April  6. 1988,  which  describes 
procedures  for  replacement  of  the  Auto 
Filot/FIighl  Director  (AP/FD)  computer. 
The  DGAC  has  not  classified  this 
service  bulletin  as  mandatory,  but  the 
FAA  has  determined  that  replacement 
of  the  AP/FD  computer  must  be  required 
to  ensure  that  AP/FD  computers  having 
software  compatible  with  other  system 
components  and  maintenance  test 
software  are  installed  in  all  affected 
airplanes. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  one- 
time inspection  of  the  Honeywell-Sperry 
Navigation  equipment  to  determine  if 
certain  combinations  of  part  numbers 
for  SGU  and  AHRS  are  installed.  If  the 
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inspection  reveals  there  is  a  mixing  of 
SGU  Part  Number  7004544-411  and 
7004544-412,  correction  would  be 
required  prior  to  further  flight.  If  the 
inspection  reveals  there  is  a  mixing  of 
AHRS  Part  Number  7003360-934  or  Part 
Number  7003360-934B  and  SGU  Part 
Number  7004544-412.  Category  II 
weather  minima  landings  would  no 
longer  be  authorized.  Certain 
combinations  which  are  listed  in 
Aerospatiale  Service  Bulletin  ATR42- 
34-0027,  are  compatible  and  do  not 
affect  Category  II  weather  minima 
landings.  In  addition  to  the  one-time 
inspection,  the  proposed  rule  would 
require  the  eventual  replacement  of  the 
Honeywell-Sperry  navigation  equipment 
(AHRS.  AP/FD  computer.  ADC,  and 
SGU),  with  compatible  units  having 
updated  software. 

It  is  estimated  that  36  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  mtmhour. 
The  parts  will  be  furnished  by  the 
manufacturer  at  no  cost.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$7,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  su^icient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  pier  airplane  ($200).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subiects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— (AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Aerospatiale:  Applies  to  Model  ATR-42 
series  airplanes.  Serial  Numbers  003 
through  093,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  loss  of  the  primary  attitude  and 
heading  information,  accomplish  the 
following: 

A.  Within  10  days  after  the  effective  date 
of  this  AD,  accomplish  the  following  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-34-0027,  dated  April  6. 1988: 

1.  Inspect  Honeywell  Sperry  Symbol 
Generator  Units  (SGU)  for  unauQiorized 
mixing  of  units  in  accordance  with  paragraph 
C.(1)  of  the  service  bulletin.  Correct  any 
unauthorized  mixing  of  units  prior  to  further 
flight. 

2.  Inspect  Honeywell  Sperry  navigation 
equipment  for  unauthorized  mixing  of 
Attitude  Heading  Reference  Units  (AHRU) 
and  SGU  in  accordance  with  paragraphs  C.(2) 
and  C.(3)  of  the  service  bulletin.  For  airplanes 
with  unauthorized  mixing  of  AHRU  and  SGU 
prior  to  further  flight,  insert  the  following  into 
the  Limitations  section  2  of  the  Airplane 
Flight  Manual  (AFM).  This  can  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM  and  into  the  Flight  Crew 
Operations  Manual:  "Approach  operations 
are  limited  to  Category  i  or  higher  weather 
minima." 

B.  Within  120  days  after  the  effective  date 
of  this  AD,  accomplish  the  following: 

1.  Replace  the  Air  Data  Computer  (ADC),  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-34-0024.  Revision  1.  dated 
August  30, 1986. 

2.  Replace  the  Attitude  Heading  Reference 
System  (AHRS),  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-34- 
0025.  Revision  1,  dated  August  30, 198& 

3.  Replace  the  Symbol  Generator  Units 
(SGU),  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-34-0Q26.  Revision  1 
dated  August  30, 1988. 

4.  Replace  the  Autopilot/Flight  Director 
(AP/FD)  computer,  in  accordance  with 
Aerospatiale  Service  bulletin  ATR42-22-0009, 
dated  April  6, 198& 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 


Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  .Mdinlenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Mandger. 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of-ipspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale.  316  Route  de 
Bayonne.  31060  "Toulouse.  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9101  East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on 
December  2a  1968. 
DanvII  M.  Pedenoo. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  89-^21  Filed  1-6-69;  6:45  am) 

aUJNO  COOC  4S1»-1S-II 


14  CFR  Part  39 

(Docket  Na  a«-CC-3S-A0] 

Airworthiness  Directives,  Certain  Smal 
Airplanes;  Beech  et  sL 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  small 
airplanes,  which  would  require  the 
installation  of  a  placard  to  specify  that 
the  airplane  is  equipped  and  approved 
for  flight  in  known  icing  conditions,  or 
that  it  is  prohibited  from  such  flight.  The 
FAA  is  aware  of  numerous  accidents 
which  have  been  attributed  to 
inattention  to  forecast  icing  conditions, 
to  an  unreasonable  delay  in  exiting  an 
icing  environment  by  the  pilot  or  by 
mistakenly  assuming  the  airplane  is 
equipped  for  flight  in  known  icing 
conditions.  This  AD  is  needed  to  advise 
pilots  of  airplanes  unapproved  for  icing 
flight  not  to  fly  in  known  icing 
conditions.  Such  unapproved  operation 
could  result  in  ice  accumulation  on  the 
airplane  that  would  cause  the  airplane 
to  be  unable  to  maintain  controlled 
flight. 
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OATCS:  Comments  must  be  received  on 
or  before  March  10, 1960. 
ADOntwn:  Information  Mppiicable  to 
this  AO  may  be  examined  at  the  Rules 
Docket  al  the  address  below.  Send 
comments  on  the  proposal  in  triplicate 
lo  Federal  Aviation  Administration. 
Central  Region.  Office  of  the  Assistant 
Chief  Counsel  Attention:  Rules  Docket 
No.  8fr-CE-38-AD.  Room  155&  601  East 
12th  Street.  iCansas  City.  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  holidays 
excepted. 

PM  TOBTMm  MMMMATWM  CONTACT: 
Neil  B.  Christensoa  Aircraft 
Certincation  Division.  FAA.  Central 
Region.  ACE-lOa  601  East  12th  Street. 
Kansas  Qty.  Miswniri  M106.  (816)  426- 
6834. 


ComBMits  inTttad 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  aobmitled  in  triplicate  to 
the  address  specined  above.  All 
cmnmttnications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  rhanyrf  in  th«  light  of  comments 
received.  Comments  ace  specifically 
invited  on  the  overall  regiilatory. 
economic,  enviraanental  and  energy 
aspects  of  the  prapoeed  rule.  AH 
comments  suboutted  will  be  avaiable 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA  pubHc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  af  NPBMa 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Regioa  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
88-CE-d6-AD.  Room  1558.  601  East  12th 
Street.  Kansas  City.  Missouri  64106. 

Discussioo 

As  a  result  of  National  Safety  Board 
(NTSB)  Safety  Recommendation  No.  A- 
86-07,  the  Federal  Aviation 
Administration  (FAA)  has  reviewed  516 
icin^t  related  accidents  which  occurred 
during  the  eleven  (11)  year  period 


ending  in  April.  1987.  Of  these  accidents 
reported  by  the  NTSB.  there  were  567 
fatalities.  The  following  is  a  summary  of 
the  number  of  icing  related  accidents 
and  the  number  of  fatalities  by 
manufacturer 
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These  statistics  show  that  icing 
related  accidents  have  resulted  in  an 
average  of  over  50  people  killed  each, 
year  since  1975. 

The  above  fatalities  have  occured  on 
many  makes  and  models  of  airplanes. 
Certain  models,  however,  have  bad  a 
much  higher  accident  rate  than  other*.  A 
listing  of  those  models,  which  were 
certificated  before  an  icing  placard  was 
required,  that  have  contributed  to  60%  of 
these  fatalities  follows: 


This  review  has  revealed  a  number  of 
factors  that  have  contributed  to  unsafe 
operation  in  icing  conditions: 

First,  it  has  been  the  practice  in  the 
past  to  allow  ice  protection  equipment 
to  be  installed  on  an  airplane  without 
substantiation  that  the  equipment  will 
completely  protect  that  portion  of  the 
airplane  on  which  it  is  installed.  Under 
this  type  of  approval,  the  only 
substantiation  required  was  that  the 
equipment  would  not  adversely  affect 
the  airplane  when  it  was  installed  and 
functioning.  This  type  of  approval  was 
allowed  because  it  was  felt  that  such 


equipment  provides  an  additional  level 
of  safety  for  the  airplane  should 
inadvertent  Icing  be  encountered. 

The  second  factor  involves  the  current 
practice  of  airplane  manufacturers 
approving  some  models  for  icing  flight 
lliis  has  resulted  in  airplanes  of  the 
same  model  being  delivered,  some  of 
which  are  completely  equipped  and 
approved  for  flight  into  known  icing 
conditions,  while  others  may  be  only 
partially  equipped  and  not  approved  for 
flight  in  known  icing  conditions.  Many 
of  these  models,  whose  certification 
bases  are  prior  to  the  requirements  of 
Civil  Air  Regulation  (CAR)  3.77Z  do  not 
have  a  placard  to  advise  the  pilot  of  the 
meterological  conditions  in  which  the 
airplane  is  authorized  or  capable  of 
flying.  This  creates  an  environment  in 
which  a  pilot  may  fly  an  airplane  that  is 
properiy  equipped  and  approved  to  fly 
in  known  icing  conditions,  while  at 
some  time  later  he  may  have  occasion  to 
fly  the  same  model  that  is  only  partially 
equipped  (e.g..  wing  and  horizontal 
stabilizer  boots  only).  The  pilot  may 
assume  that  the  second  airplane  is  also 
approved  to  fly  in  known  icing 
conditions  since  there  is  no  placard 
inslafied  to  tell  him  otherwise,  and  a 
hazardous  icing  encounter  could  result. 
Neither  the  earlier  type  certification 
rules  to  which  these  airplanes  were 
certified  nor  the  operathig  rules  with 
which  all  airplanes  have  to  comply 
require  the  installation  of  a  placard 
which  informs  the  pilot  that  the  airplane  ■ 
is  approved  for  fli^t  in  icing  conditions, 
or  that  it  is  prohibited  from  such  flight. 
The  installation  of  such  a  placard  was 
not  made  a  certification  nile  until 
Amendment  3-7  to  CAR  3,  which  added 
paragraph  3.772  to  CAR  3  in  1962.  This 
rule  required  that  "A  placard  shall  be 
provided  in  clear  view  of  the  pilot  which 
specifies  the  type  of  operations  (e.g.. 
VFR.  IFR.  day  or  ni^)  and  the 
meteorological  conditions  (e.g.,  icing 
conditions)  to  which  the  operation  of  the 
airplane  is  limited  by  the  equipment 
installed."  Airplanes  certificated  prior  to 
the  adoption  of  Amendment  3-7.  but  still 
being  manufactured,  are  not  required  to 
have  this  placard  installed.  It  is 
estimated  that  approximately  50°6  of  the 
airplanes  involved  in  icing  related 
accidents  do  not  contain  such  a  placard. 
There  is  obviously  no  guarantee  that  the 
installation  of  a  placard  will,  in  all 
cases,  prevent  icing  accidents  from 
happening.  However,  the  FAA  has 
concluded  that  this  corrective  action  is 
needed  to  prohibit  certain  airplanes 
from  flight  in  known  icing  conditions, 
except  those  equipped  with  approved 
icing  equipment  and  approved  for  icing 
flight.  Since  the  condition  described 
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herein  exists  on  these  certain  airplanes 
whose  certification  bases  are  prior  to 
the  1962  adoption  of  paragraph  3.772.  the 
FAA  is  proposing  an  AD  which  would 
require  placards  that  specifically 
identify  whether  these  airplanes  are,  or 
are  not.  approved  for  flight  in  known 
icing  conditions  and  thereby  reduce  the 
possibility  of  icing  related  accidents. 

This  AD  will  effect  those  airplanes 
whose  adverse  service  histories  appear 
to  make  them  most  susceptible  to  icing 
encounter  accidents.  The  FAA  is 
continuing  to  evaluate  the  service 
history  of  the  remaining  pre-CAR  3.772 
airplanes.  This  evaluation  may  reveal 
the  need  for  subsequent  AD's  to  improve 
the  airworthiness  of  these  airplanes. 

The  FAA  has  determined  there  are 
approximately  113,700  airplanes 
affected  by  the  proposed  AD.  The  cost 
of  placarding  the  airplanes  as  specified 
in  the  proposed  AD  is  estimated  to  be 
$50  per  airplane.  The  total  cost  is 
estimated  to  be  $5,685,000  to  the  private 
sector.  Few,  if  any,  small  entities  are 
expected  to  own  a  sufficient  number  of 
airplanes  for  this  cost  to  exceed  the 
threshold  for  Regulatory  Flexibility 
Action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  govenunent  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation, 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39-(AMENOED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1963);  and  14  CFR  11.89. 

$39.13    (Amended] 

2.  By  adding  the  following  new  AD: 

Applicability:  Applies  to  certain  small 
airplanes  that  were  certificated  prior  to  the 
adoption  of  Amendment  3-7  to  CAR  3.  dated 
March  27, 1962.  and  are  limited  to  those  in  the 
attached  Applicability  List: 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished.  To 
assure  that  the  pilot  has  the  correct  icing 
condition  operational  information, 
accomplish  the  following: 

(a)  Check  the  cockpit  area  for  a  placard 
which  either  specifies  that  the  airplane  is 
approved  for  flight  in  known  icing  conditions 
or  that  it  is  prohibited  from  flight  in  known 
icing  conditions. 

Note— A  placard  stating  "KNOWN  ICING 
CONDITIONS  TO  BE  AVOIDED"  is  not 
adequate  to  meet  the  requirements  of  this 
AD. 

(1)  If  a  placard  is  found  which  authorizes 
flight  in  known  icing  conditions,  inspect  the 
airplane  to  verify  that  the  required  approved 
icing  equipment  is  installed  as  designated  in 
the  airplane  records,  and  that  the  placard 
installed  property  identifies  the  airplane's 
approval  for  flight  in  icing  conditions. 

(2)  if  a  placard  is  found  that  prohibits  the 
airplane  from  flight  in  known  icing 
conditions,  accomplish  paragraph  (b)  of  this 
AD. 

(3)  If  no  placard  is  found,  accomplish  a 
review  of  the  airplane  records  to  determine  If 
it  is  approved  for  flight  in  icing  conditions.  If 
this  review  shows  that  the  airplane  is  not 
approved  for  icing  flight,  fabricate  and  install 
on  the  instrument  panel  in  clear  view  of  the 
pilot  a  placard  with  letters  of  minimum  0^ 
inches  in  height  which  reads  as  follows: 

THIS  AIRPUVNE  PROHIBITED  FROM 
FUGHT  IN  KNOWN  ICING  CONDITIONS 
(VISIBLE  MOISTURE  AND  TEMPERATURE 
OF  -(-5  *C  or  Less)."  and  operate  the  airplane 
accordingly.  File  a  copy  of  this  AD  in  the 
Pilot's  Operating  Handbook  (POH)  or 
Airplane  Flight  Manual  (AFM)  Limitations 
Section  if  either  exists. 

(4)  If  the  review  accomplished  per 
paragraph  (a)(1)  of  this  AD  shows  that  the 
airplane  is  approved  for  icing  flight, 
determine  that  the  equipment  required  by  this 
approval  is  installed  in  accordance  with  that 
approval  and  is  functional.  Hiese  airplanes 
may  be  approved  for  flight  in  known  icing 
conditions.  In  known  light  icing  conditions,  or 
in  known  moderate  icing  conditions  as 
specified  in  the  approval.  For  these  airplanes, 
fabricate  and  install  on  the  instrument  panel 
in  clear  view  of  the  pilot,  an  appropriate 
placard  with  letters  of  minimum  0.2  inches  In 
height  which  reads  as  follows: 


(A)  THIS  AIRPLANE  APPROVED  FOR 
FUGHT  IN  (KNOWN.  KNOWN 
UGHT.  OR  KNOWN  MODERATE]  ICING 
CONDITIONS  (VISIBLE  MOISTURE  AND  A 
TEMPFJtATURE  OF  +  5  'C  OR  LESS)  WHEN 
THE  USTED  APPROVED  EQUIPMENT  IS 
INSTALLED  A.ND  FUNCTIONING,  or 

(B)  THIS  AIRPLANE  APROVED  FOR 
FUGHT  IN  [KNOWN.  KNOWN 
UGHT.  OR  KNOWN  MOERATE)  ICING 
CONDITIONS  (VISIBLE  MOISTURE  AND  A 
TEMPERATURE  OF  -(^5  X  OR  LESS)  WHEN 
ICING  EQUIPMENT  IS  INSTALLED  IN 
ACCORDANCE  WITH  STC  AND 
FUNCTIONING." 

(b)  Following  the  determination  that  a 
proper  icing  operation  placard  is  installed  in 
accordance  with  this  AD.  or  that  a  placard 
has  been  fabricated  an  installed  in 
accordance  with  this  AD.  file  a  copy  of  this 
AD  in  the  POH  or  AFM  Limilalions  Section,  if 
such  document  exists. 

(c)  The  requirements  of  paragraphs  (a)  and 
(b)  of  this  AD  must  l>e  accomplished  by  the 
holder  of  a  mechanic  or  repairman  certificate 
issued  under  Part  65  of  the  FAR. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  If  approved  by  the 
Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service.  ACE-100. 601 
East  12th  Street.  Kansas  City.  Missouri  64106. 

All  persons  affected  by  this  directive 
may  examine  the  documents  referred  to 
herein  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558.  601 
East  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
December  20. 1968. 
Baiiy  0.  Cleinenls. 

Manager.  SmoU  A  irphne  Directorate, 
Aircraft  Certification  Service. 

ApptJCABMJTY  List 

Manutachrar  ANeded  Airpiwies 

Bead) - Models  180.  HIS.  AISA.  AisO. 

C18S.  D18C.  DISS.  EieS-97<X). 

GIBS.  SA180.  S180  (AM  Senal 

Numbers  (S/N)). 
Models  3S.  A35.  B3S.  C35.  D35. 

E35.  F35.  G35.  H35.  J35.  K35. 

M35.    N3S,     P35.    S3S.    V3S. 

V35A,     V35e,     35a     35A-33. 

35B-33.  3SC-33,  3SA-33A  (AS 

S/N) 
Models  SO.  B50.  CSC.  050.  E50. 

F50,    G50.    H50.    J50.    D50A. 

D50e.  050C.  D50E.  D50E-5990 

(AS  S/N) 
Models  055.   D55A.   E55.  E55A. 

95-855.  95-C55  (AH  S/N) 

56.  58A  (Al 
S/N) 

Cessna 172  Sena*  ttirough  172K  (AH  S/N). 

172L    (S/N    17259224    through 
17260758). 
Models    P1720,    R172E.    ni72F 
R172G.  R172H.  172RG  (AH  S/ 
N). 
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NX      t82P      (S/N      18280626 

Iwoug^  18264296) 
210  S«iM  twoH^  T210K  (M  8/ 

Nl.  210I7T210L  (Sm- 

2108H08  traugd  2106108*. 
910  SMtM  MraMB^  310Orr»10Q 

(AM   S/N».    310R/T31OR    (S/N 

310R0001  mraogh  3i0ROe0U 
.  »«20  Swm  (M  S/N|. 
.  PA-:»3.    PA-23-180.    PA-23-236. 

PA-23-250.     PA-e23-250     (A* 

S/N). 
PA-M.    PA-««-29a    PA'24.a0. 

PA-a4-400  (Al  S/N) 
PA-28-140.    PA-26-150.    PA-26- 

151.    PA-26-160.    PA-28-161, 

PA..a»-180.     PA-26-181.     PA- 

26-201 T,    PA-2S-236. 

23a    PA-26R-100, 

20a     PA-26R-201.     PA-28R- 

201T.  PA-28RT-201.  PA-aORT- 

201T  (Aa  S/N) 

filed  l-*-»  tM  ami. 


14  CFR  Part  71 


Propoead  Macoiabt  IL*  TfanaMlon  Afaa 
Altaratton 

AQCNCV:  Federal  Aviation 

Adminifttration  (FAA).  IXDT. 

ACnOH:  Notice  of  proposed  rulemaking. 


f.  This  notice  proposes  (o  alter 
the  Macomb.  IL.  transition  area  to 
accommodate  a  new  NDB  RWY  26  and 
LOG  RWY  26  Standard  Instrument 
Approach  Procedures  (SIAPs)  to 
Macomb  Municipal  Airport.  Macomb.  IL 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  in  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  February  9, 1989. 
ADOWill.  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Regional 
Counsel.  ACL-7.  Attn:  Rules  Docket  No 
88-ACL-28.  2300  East  Devon  Avenue. 
Des  Plaines.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  OfTice  of  the  Regional  Counsel. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plains.  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  Airspace 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois. 
FOR  RIWTNKR  aWNMMTION  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division. 
Airspace  BrancK  ACL-520,  Federal 
Aviation  Administration.  2300  East 


Devon  Avenue.  Deo  Plameo  Illinois 
e001&  telephone  (312)  604-7360. 
rANV  mmmhiatiom: 

Is  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provided  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposaL 
Comments  are  specifically  invited  oa 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Coamunications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Coamenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  thoae  cooiments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  8^ 
AGL-2tL"  The  postcard  will  be  dale/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  Eor 
examination  in  the  Rules  Docket  FAA. 
Great  Lakes  Region.  Office  of  Regional 
Counsel.  2300  East  Devon  Avenue.  Des 
Plaines.  Illinois,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  Bled  in  the 
docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20S91.  or  by  calling 
(202)  428-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Adxisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
aawndmeat  to  1 71.181  of  Part  71  of  tbe 


Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near  Macomb. 
IL 

The  present  transition  area  is  being 
modified  to  accommodate  new  NDB 
RWY  26  and  LOG  RWY  26  SIAPs.  The 
only  modification  to  the  existing 
airspace  is  ia  the  transition  area 
extension.  The  extension  will  consist  of 
an  additional  4.5  miles  to  the  east  and 
an  additional  1.5-mile  width  each  side  of 
the  090*  bearing  from  Macomb 
Municipal  Airport. 

The  development  of  these  procedures 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedures  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  ahitudie  for  the  procedures  may 
be  estabhshed  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circuainavigale 
the  area  in  order  to  comply  with 
applicable  visual  Bight  rake 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulatioru  was  republished  in 
Handbook  7400.8D  dated  January  4. 

igea 

The  FAA  has  deterauned  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034: 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  ere  Part  71 )  as  follows: 
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PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.89. 


§71.181    lAmondodl 

2.  Section  71.181  is  amended  as 
follows: 

Macomb.  IL  [Revised] 

That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  O-mile  radius 
of  Macomb  Municipal  Airport  (lat.  40'31'H" 
N..  long.  90*  Sfl-ir'  W);  and  within  4.5  miles 
each  side  of  the  090*  bearing  from  Macomb 
Municipal  Airport  extending  from  the  6-mile 
radius  area  to  12.5  miles  east  of  the  airport. 

Issued  in  Des  Plaines.  Illinois,  on  December 
21,108& 

Teddy  W.  Bufchom, 

Manager.  Air  Traffic  Division. 

|FR  Doc.  89-285  Filed  1-6-89;  8:45  am] 

SNJJNO  coos  4S1S-1S4I 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sarvice 

26CFRPart1 
(IA-111-W] 

Income  Tnq  Taxable  Years  Beginning 
After  Decwnber  91. 19M;  Ctwngee 
With  Respect  to  PrtM«  and  Aerards 
and  Employee  Achievement  Awards 

aoency:  Internal  Revenue  Service. 
ACTION:  Notice  of  proposed  rdemaking. 

SiNMlARV:  This  document  contains 
proposed  amendments  to  the  regulations 
relating  to  the  excludability  of  certain 
prizes  and  awards  and  to  the 
deductibility  of  certain  employee 
awards.  Changes  to  the  applicable  tax 
law  were  made  by  the  Tax  Reform  Act 
«)f  1986.  These  amendments,  if  adopted, 
will  provide  the  public  with  the 
guidance  needed  to  comply  with  the 
Act. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  March  10. 1989.  The 
amendments  are  proposed  to  be 
effective  after  December  31. 1986. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW.. 
Washington.  DC  20224;  Attention: 
CC:GORP:T:R.  IA-111-86. 


FOR  HJRTHER  mRMMATION  CONTACT 

lohnnel  St.  Germain  of  the  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting).  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW.. 
Washington,  DC  20224;  Attention: 
CC:CORP:T:R,  IA-111-86.  Telephone 
202-566-4509  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATKM: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503,  attention:  Desk  Officer  for  the 
Internal  Revenue  Service.  Copies  of 
conunents  should  also  be  sent  to  the 
Internal  Revenue  Service  at  the  address 
previously  specified. 

The  collections  of  information  in  this 
regulation  are  in  26  CFR  1.74-l(c).  This 
information  is  required  by  the  Internal 
Revenue  Service  in  order  to  verify  that 
the  proper  amount  of  income  is  reported 
by  taxpayers  on  their  returns  of  tax.  The 
likely  respondents  are  individuals. 

Estimated  total  annual  reporting 
burden:  1,275  hours. 

Estimated  average  annual  burden  per 
respondent:  15  minutes. 

Estimated  number  of  respondents: 
5.100. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  74, 102.  and  274  of  the  Internal 
Revenue  Code  (Code).  The  amendments 
are  proposed  to  conform  the  regulations 
to  section  122  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514).  The  proposed 
amendments,  if  adopted,  will  be  issued 
under  the  authority  contained  in  section 
7805  of  the  Code  (68A  Stat.  917;  26 
U.S.C.  7805). 

General  Information 

Prior  to  the  1986  Code,  section  74 
stated  that  prizes  and  awards,  other 
than  certain  types  of  fellowship  grants 
and  scholarships,  were  includible  in 
gross  income  unless  they  were  made 
primarily  in  recognition  of  religious, 
charitable,  scientific,  educational, 
artistic,  literary,  or  civic  achievement. 
To  qualify  for  the  exclusion,  the 
recipient  must  have  been  selected 
without  any  action  on  his  part  and  could 
not  be  required  to  render  substantial 


services  as  a  condition  to  receiving  the 
prize  or  award. 

Within  the  context  of  a  business 
relationship,  prizes  and  awards  that 
would  otherwise  be  includible  in  a 
recipient's  gross  income  were 
excludable  if  they  qualified  as  gifts 
under  section  102.  In  general,  section 
274(b)  disallowed  an  employer  a 
business  deduction  for  gifts  to  an 
employee  to  the  extent  that  the  total 
cost  of  all  gifts  of  cash,  tangible 
personal  property,  and  other  items  to  the 
same  individual  during  the  taxable  year 
exceeded  $25.  A  special  exception  to  the 
$25  limitation  was  allowed  for  items  of 
tangible  personal  property  awarded  to 
an  employee  for  length  of  service,  safety 
achievement,  or  productivity.  The 
employer  could  deduct  the  cost  of  such 
an  award  up  to  $400.  If  the  item  was 
provided  under  a  qualified  award  plaa 
the  deductibility  limitation  was 
increased  to  $1600,  provided  the  average 
cost  of  all  plan  awards  made  during  the 
year  did  not  exceed  $400.  A  de  minimis 
fringe  benefit  under  section  132(e)  was, 
and  continues  to  be.  excludable  from 
gross  income  and  is  not  subject  to  the 
requirements  imposed  upon  prizes  and  - 
awards  under  sections  74  and  274. 

Explanation  of  Provisions 

These  proposed  amendments  relate  to 
the  excludability  of  certain  prizes  and 
awards  and  to  the  deductibihty  of 
certain  employee  awards  and  reflect  the 
substantial  changes  made  by  the  Tax 
Reform  Act  of  1996  (the  Act)  to  sections 
74, 102  and  274  of  the  Internal  Revenue 
Code  (Code).  Changes  to  the  applicable 
sections  of  ihe  Code  and  regulations, 
amended  or  newly  incorporated  by  this 
document,  are  effective  for  awards 
made  after  December  31, 1986. 

Under  the  Act  the  section  74(b) 
exclusion  for  prizes  or  awards  received 
in  recognition  of  charitable  achievement 
is  available  only  if  the  payor  transfers 
the  prize  or  award  to  one  or  more 
entities  described  in  paragraph  (1)  and/ 
or  (2)  of  section  170(c).  pursuant  to  the 
direction  of  the  recipient. 

Section  1.74-1  (c)  of  the  proposed 
regulations  requires  that  recipients  of 
prizes  and  awards  clearly  designate,  in 
writing,  within  45  days  of  the  dale  the 
item  is  granted  that  they  wish  to  have 
the  prize  or  award  transferred  to  one  or 
more  qualifying  donee  organizations. 
The  proposed  regulations  set  forth 
requirements  which,  in  certain 
instances,  determine  whether  a 
qualifying  designation  has  been  made. 

Section  1.74-l(d)  of  the  proposed 
regulations  clarifies  that  the  exclusion 
under  section  74|b)  will  not  be  available 
unless  the  prize  or  award  is  transferred 
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by  the  payor  to  one  or  more  qualified 
donee  organizations  before  the 
recipient,  or  any  person  other  than  the 
grantor  or  a  quahRed  donee 
organization,  uses  the  item.  In  general,  a 
transfer  may  be  accomplished  by  any 
method  that  results  in  receipt  of  the 
prize  or  award  by.  or  on  behalf  of.  one 
or  more  qualified  donee  organizations. 
Section  1.74-l{e)  further  clarifies  the 
requirements  of  section  74(b)  by  defining 
certain  terms.  Definitions  are  included 
which  determine  what  constitutes  a 
"qualified  donee  organization."  when  a 
"disqualifying  use"  has  taken  place,  and 
when  an  item  is  considered  "granted." 

Section  1.74-l(f)  provides  that  neither 
the  payor  nor  the  recipient  of  the  prize 
or  award  may  claim  a  charitable 
contribution  deduction  for  the  value  of 
any  prize  or  award  for  which  an 
exclusion  is  allowed  under  section  74(b). 

All  of  the  requirements  of  section 
74(b]  in  existence  prior  to  passage  of  the 
Act  remain  in  effect  and  must  be  met  in 
order  for  the  award  recipient  to  be 
eligible  for  the  exclusion.  Accordingly, 
rules  and  regulations  governing  these 
additional  requirements,  to  the  extent 
they  are  not  inconsistent  with  the 
proposed  regulations,  will  remain  in 
effect 

New  Code  section  74(c)  excludes 
certain  employee  achievement  awards 
from  gross  income.  The  exclusion 
applies,  subject  to  certain  limitations,  to 
the  value  of  awards  made  by  the 
employer  for  safety  achievement  or 
length  of  service  achievement.  The 
amount  of  the  exclusion  generally 
corresponds  with  the  deduction  given 
the  employer  under  new  section  274(j) 
for  these  "employee  achievement 
awards."  Thus,  in  general,  the  employee 
must  include  these  awards  in  income  to 
the  extent  that  the  fair  market  value  of 
the  award,  or.  if  greater,  the  cost  of  the 
award  to  the  employer,  exceeds  the 
amount  deductible  under  section  274(j). 
The  exclusion  allows  an  employee  to 
exclude  the  full  fair  market  value  of  the 
award  where  the  cost  of  the  award  is 
fully  deductible  by  the  employer. 

Section  1  74-2(d)  of  the  proposed 
regulations  provides  special  rules  for 
employee  achievement  awards 
applicable  to  sole-proprietors  and  tax- 
exempt  employers. 

Section  1.74-2(e)  clarifies  that  an 
employee  award,  whether  or  not  an 
employee  achievement  award,  may  be 
excludible  from  gross  income  as  a 
de  minimis  fringe  benefit  under  section 
132(e). 

Section  102(c)  of  the  Code  clarifies 
that,  with  the  exception  of  employee 
achievement  awards  under  section  74(c) 
and  de  minimis  fringe  benefits  under 
section  132(e),  an  employee  shall  not 


exclude  from  gross  income  any  amount 
transferred  to  the  employee  (or  for  the 
employee's  benefit)  by.  or  on  behalf  of. 
the  employer  in  the  form  of  a  gift, 
bequest,  devise,  or  inheritance. 
Therefore,  while  awards  satisfying  the 
requirements  of  section  74(c)  and 
de  minimis  fringe  benefits  qualifying 
under  section  132(e)  will  be  excluded 
from  gross  income  under  those  sections, 
no  amounts  (except  in  certain  narrowly 
defined  circumstances)  transferred  by, 
or  on  behalf  of,  an  individual's  employer 
will  be  excludable  from  gross  income 
under  section  102. 

Section  1.102-l(f)(2)  of  the  proposed 
regulations  provides  that  for  purposes  of 
section  102(c).  extraordinary  transfers  to 
the  natural  objects  of  one's  bounty  will 
not  be  considered  transfers  for  the 
benefit  of  an  employee  if  it  can  be 
shown  that  the  transfer  was  not  made  in 
recognition  of  the  transferee's 
employment.  Thus,  the  rules  set  out  in 
Comm.  v.  Duberstein.  383  U.S.  278 
(1960).  formerly  applicable  in  the 
determination  of  whether  all  property 
transferred  inter-vivos  from  an  employer 
to  an  employee  constitutes  a  gift,  will 
only  be  applicable  where  the  transferee 
employee  would  be  the  natural  object  of 
the  employer's  bounty. 

From  an  employer's  perspective,  the 
Act  substantially  modifies  an 
employer's  ability  to  deduct  the  cost  of 
certain  employee  awards.  New  section 
274(j)  defines  deductible  "employee 
achievement  awards"  to  include  only 
those  awards  made  for  length  of  service 
or  safety  achievement.  In  addition,  an 
employee  achievement  award  must  be 
an  item  of  tangible  personal  property 
awarded  as  part  of  a  meaningful 
presentation  and  made  under  conditions 
and  circumstances  that  do  not  create  a 
significant  likelihood  of  the  payment  of 
disguised  compensation. 

Section  274(j)  also  establishes  a  limit 
on  the  amount  that  may  be  deducted  by 
an  employer.  The  annual  deduction 
limitation  per  employee  is  $400  for 
employee  achievement  awards  that  are 
not  awarded  as  part  of  a  qualified 
award  plan.  The  annual  deduction 
limitation  per  employee  is  $1,600  for 
employee  achievement  awards  that  are 
awarded  as  part  of  a  qualified  award 
plan.  In  no  event  may  an  employer 
deduct  more  than  $1,600  per  employee 
for  all  employee  achievement  awards 
made  during  the  year.  An  award  is  not  a 
qualified  plan  award  where  the  average 
cost  of  all  employee  achievement 
awards  made  by  the  employer  pursuant 
to  a  plan  exceeds  $400  during  the 
taxable  year. 

Section  1.274-8(b)  of  the  proposed 
regulations  clarifies  that  the  $1,600 
deduction  limitation  applies  in  the 


aggregate,  so  that  the  $1,600  limitation 
for  qualified  plan  awards  and  the  $400 
limitation  for  employee  achievement 
awards  that  are  not  qualified  plan 
awards  cannot  be  added  together  to 
allow  deductions  exceeding  $1,600  for 
employee  achievement  awards  made  to 
an  employee  in  a  taxable  year. 

Section  1.274-8(c)(2)  of  the  proposed 
regulations  provides  that  tangible 
personal  property  does  not  include  cash 
or  any  gift  certificate  other  than  a 
.nonnegotiable  gift  certificate  conferring 
"*  only  the  right  to  receive  tangible 
personal  property.  The  proposed 
regulations  also  give  examples  of  what 
will  be  considered  to  create  a  significant 
likelihood  of  the  payment  of  disguised 
compensation.  For  example,  the 
providing  of  employee  achievement 
awards  in  a  manner  that  discriminates 
in  favor  of  highly  paid  employees  will  be 
considered  to  be  a  payment  of  disguised 
compensation. 

Section  l,274-8(c)(5)  of  the  proposed 
regulations  defines  a  "qualiRed  plan 
award"  as  an  employee  achievement 
award  presented  pursuant  to  an 
established  written  award  plan  or 
program  of  the  employer  that  does  not 
discriminate  as  to  eligibility  or  benefits. 
Section  1.274-8(d)(1)  of  the  proposed 
regulations  states  that  the  deduction 
limitations  shall  apply  to  a  partnership 
as  well  as  to  each  member  of  the 
partnership.  Paragraph  (d)(2)  provides 
that  the  cost  of  length  of  service 
achievement  awards  (other  than  awards 
excludable  under  section  132(e))  may 
only  be  deducted  by  the  employer  if  the 
employee  has  at  least  5  years  of  service 
with  the  employer  and  has  not  received 
a  length  of  service  achievement  award 
during  that  year  or  any  of  the  4  prior 
years.  In  addition,  this  paragraph 
clarifies  that  although  a  retirement 
award  will  be  treated  as  having  been 
provided  for  length  of  sen-ice 
achievement,  it  may  also  qualify  for 
treatment  as  a  de  minimis  fringe  benefit 
under  section  132(e)  of  the  Code. 
Paragraph  (d)(3)  provides  guidance  with 
respect  to  safety  achievement  awards. 
An  employer  may  deduct  the  cost  of 
safety  achievement  awards  only  when 
presented  to  no  more  than  10  percent  of 
an  employer's  eligible  employees. 
Eligible  employees  include  any 
employee  who  has  worked  for  the 
employer  in  full  time  capacity  for  at 
least  one  year  and  who  is  not  a 
manager,  administrator,  clerical 
employee,  or  other  professional 
employee.  Special  rules  clarify  that  in 
the  case  where  more  than  10  percent  of 
an  employer's  eligible  employees 
receive  a  safety  achievement  award,  no 
award  will  be  considered  to  be  awarded 
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for  safety  achievement  if  it  cannot  be 
determined  that  the  award  was 
presented  before  the  10  percent 
limitation  was  exceeded. 

The  Act  specifically  excludes  awards 
qualifying  as  de  minimis  fringe  benefits 
under  section  132(e)  from  the 
requirements  for  length  of  service 
achievement  and  safety  achievement. 
As  a  result,  employers  are  not  required 
to  consider  section  132(e)  awards  in 
determining  whether  employee 
achievement  awards  comply  with  the  5 
year  limitations  for  length  of  service 
achievement  and  the  10  percent  eligible 
employee  limitations  for  safety 
achievement. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required.  The  Internal 
Revenue  Service  has  concluded  that 
although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  regulations  proposed 
herein  are  interpretative  and  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly,  no 
Regulatory  Flexibility  Analysis  is 
required  for  this  rule. 

Comments  And  Requests  For  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Conunissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  time  and  place  will  be 
published  in  the  FcKieral  Register. 

Drafting  Infonnation 

The  principal  author  of  these 
proposed  regulations  is  Christopher  J. 
Wilson,  formerly  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  of  Subjecto  in  28  CFR  Parts  1.61-1 
Through  1.2S1-4 

Income  taxes.  Taxable  income. 
Dediictions.  Exemptions. 


Proposed  Amendments  to  The 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

PART  1— {AMENDED! 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 
Authority:  26  U  S.C.  7805.  *  *  • 

§1.74-1    (Anwndedl 

Par.  2.  Section  1.74-1  is  amended  as 
follows: 

(a)  Paragraph  (a)(1)  is  amended  by — 

(1)  Removing  the  phrase  "subsection 
(b)"  and  adding  the  phrase  "subsections 
(b)  and  (c)"  in  its  place,  and 

(2)  Removing  the  word  "any"  in  the 
last  sentence  and  adding  the  word 
"most"  in  its  place. 

(b)  Paragraph  (b)  is  amended  by — 

(1)  Removing  the  word  "and"  from  the 
first  sentence,  and 

(2)  Removing  "award."  at  the  end  of 
the  first  sentence  and  adding  the 
language  set  forth  below  in  its  place. 

(c)  Paragraph  (c)  is  removed  and  new 
paragraphs  (c),  (d),  (e),  (f),  and  (g)  are 
added  directly  following  paragraph  (b) 
to  read  as  set  forth  below. 

S  1.74-1    PrizM  and  Awards. 

*        *        *        •        • 

(b)  Exclusion  from  gross  income  *  •  • 
award;  and  (4)  the  payor  transfers  the 
prize  or  award  (and  the  prize  or  award 
is,  in  fact,  transferred)  to  one  or  more 
governmental  units  or  organizations 
described  in  paragraph  (1)  or  (2)  of 
section  170(c)  pursuant  to  a  designation 
by  the  recipient.  Accordingly,  awards 
such  as  the  Nobel  prize  and  the  Pulitzer 
prize  will  qualify  for  the  exclusion  if  the 
award  is  transferred  by  the  payor  to  one 
or  more  qualifying  organizations 
pursuant  to  a  qualified  designation  by 
the  recipient. 

(c)  Designation  by  recipient. — (1)  In 
general.  To  qualify  for  the  exclusion 
under  this  section,  the  recipient  must 
make  a  qualifying  designation,  in 
writing,  within  45  days  of  the  date  the 
prize  or  award  is  granted  (see  paragraph 
(e)(3)  of  this  section  for  a  definition  of 
"granted").  A  qualifying  designation  is 
required  to  indicate  only  that  a 
designation  is  being  made.  The 
document  does  not  need  to  state  on  its 
face  that  the  organization(s)  are  entities 
described  in  paragraph  (1)  and/or  (2)  of 
section  170(c)  to  result  in  a  qualified 
designation.  Furthermore,  it  is  not 
necessary  that  the  document  do  more 
than  identify  a  class  of  entities  from 
which  the  payor  may  select  a  recipient. 
However,  designation  of  a  specific 
nonqualified  donee  organization  or 


designation  of  a  class  of  recipients  that 
may  include  nonqualified  donee 
organizations  is  not  a  qualified 
designation.  The  following  example 
illustrates  the  application  of  this  section: 

A  distinguished  ophthamologist.  S.  is 
awarded  the  Nobel  prize  for  medicine.  S  may 
designate  that  the  prize  money  be  given  to  a 
particular  university  that  is  described  in 
section  170(c)(1).  or  to  any  university  that  is 
described  in  that  section.  However.  S  cannot 
designate  that  the  award  be  given  to  a  donee 
that  is  not  described  in  section  170(c|(1).  such 
as  8  foreign  medical  school.  Selection  of  such 
a  donee  or  inclusion  of  such  a  donee  on  a  lisl 
of  possible  donees  on  S°s  designation  would 
disqualify  the  designation. 

(2)  Prizes  and  awards  granted  before 
60  days  after  date  of  publication  affinal 
regulations.  In  the  case  of  prizes  and 
awards  granted  before  60  days  after  the 
date  of  publication  of  fmal  regulations,  a 
qualifying  designation  may  be  made  at 
any  time  prior  to  105  days  after  date  of 
publication  of  final  regulations. 

(d)  Transferred  by  payor.  An 
exclusion  will  not  be  available  under 
this  section  unless  the  designated  items 
or  amounts  are  transferred  by  the  payor 
to  one  or  more  qualified  donee 
organizations.  The  provisions  of  this 
paragraph  shall  not  be  satisfied  unless 
the  items  or  amounts  are  transferred  by 
the  payor  to  one  or  more  qualifying 
donee  organizations  no  later  than  the 
due  date  of  the  return  (without  regard  to 
extensions]  for  the  taxable  year  in 
which  the  items  or  amounts  would 
otherwise  be  includible  in  the  recipient's 
gross  income.  A  transfer  may  be 
accomplished  by  any  method  that 
results  in  the  receipt  of  the  items  or 
amounts  by  one  or  more  qualified  donee 
organizations  from  the  payor  and  does 
not  involve  a  disqualifying  use  of  the 
items  or  amounts.  Delivery  of  items  or 
amounts  by  a  person  associated  with  a 
payor  [e.g.,  a  contractual  agent,  licensee, 
or  other  representative  of  the  payor)  will 
satisfy  the  requirements  of  this  section 
so  long  as  the  items  or  amounts  are 
received  by,  or  on  behalf  of,  one  or  more 
qualified  donee  organizations. 
Possession  of  a  prize  or  award  by  any 
person  before  a  designation  is  made  will 
not  result  in  the  disallowance  of  an 
exclusion  unless  a  disqualifying  use  of 
the  items  or  amounts  is  made  before  the 
items  or  amounts  are  returned  to  the 
payor  for  transfer  to  one  or  more 
qualified  donee  organizations  (see 
paragraph  (e)(2)  of  this  section  for  a 
definition  of  "disqualifying  use"). 
Accordingly,  transfer  of  an  item  or 
amount  to  a  nonqualified  donee 
organization  will  not  result  in  an 
Ineffective  transfer  under  this  section  if 
the  item  or.amount  is  timefy  returned  to 
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the  payor  by  the  nonqualined  donee 
organization  before  a  disqualifying  use 
of  the  item  or  amount  is  made  and  the 
item  or  amount  is  then  transferred  to  a 
qualifying  organization. 

(e)  Definitions. — (1)  For  purposes  of 
this  section,  "qualified  donee 
organizations"  means  entities  defined  in 
section  170(c)  (1)  or  (2)  of  the  Code. 

(2)  For  purposes  of  this  section,  the 
term  "disqualifying  use"  means,  in  the 
case  of  cash  or  other  intangibles, 
spending,  depositing,  investing  or 
otherwise  using  the  prize  or  award  so  as 
to  enure  to  the  benefit  of  the  recipient  or 
any  person  other  than  the  grantor  or  an 
entity  described  in  section  170(c)  (1)  or 
(2).  In  the  case  of  tangible  items,  the 
term  "disqualifying  use"  means  physical 
possession  of  the  item  for  more  than  a 
brief  period  of  time  by  any  person  other 
than  the  grantor  or  an  entity  described 
in  section  170(c)  (1)  or  (2).  Thus,  physical 
possession  by  the  recipient  or  a  person 
associated  with  the  recipient  may 
constitute  a  disqualifying  use  if  the  item 
is  kept  for  more  than  a  brief  period  of 
time.  For  example,  receipt  of  an 
unexpected  tangible  award  at  a 
ceremony  that  otherwise  comports  with 
the  requirements  of  this  section  will  not 
constitute  a  disqualifying  use  unless  the 
recipient  fails  to  return  the  item  to  the 
payor  as  soon  as  practicable  after 
receipt 

(3)  For  purposes  of  this  section,  an 
item  will  be  considered  "granted"  when 
it  it  subfect  to  the  recipient's  dominion 
and  control  to  such  an  extent  that  it 
otherwise  would  be  Includible  in  the 
recipient's  gross  income. 

(f)  Charitable  deduction  not 
allowable.  Neither  the  payor  nor  the 
recipient  will  be  allowed  a  charitable 
deduction  for  the  value  of  any  prize  or 
award  that  is  excluded  under  this 
section. 

(g)  Qualified  scholarships.  See  section 
117  and  the  regulations  thereunder  for 
provisions  relating  to  qualified 
scholarships. 

Par.  S.  New  1 1.74-2  is  added  to 
immediately  follow  {  1.74-1  as  set  forth 
below. 

11.74-2    8p«eM  excliMion  for  certain 


(a)  General  rule — (1)  Section  74(c) 
provides  an  exclusion  from  gross  income 
for  the  value  of  an  employee 
achievement  award  (as  defmed  in 
section  274(j))  received  by  an  employee 
if  the  cost  to  the  employer  of  the  award 
does  not  exceed  the  amount  allowable 
as  a  deduction  to  the  employer  for  the 
cost  of  the  award.  Thus,  where  the  cost 
to  the  employer  of  an  employee 
achievement  award  is  fully  deductible 
after  considering  the  limitation  under 


section  274{j).  the  value  representing  the 
employer's  cost  of  the  award  is 
excludable  from  the  employee's  gross 
income. 

(2)  Where  the  cost  of  an  award  to  the 
employer  is  so  disproportionate  to  the 
fair  market  value  of  the  award  that  there 
is  a  significant  likelihood  that  the  award 
was  given  as  disguised  compensation, 
no  portion  of  the  award  will  qualify  as 
an  employee  achievement  award 
excludable  under  the  provisions  of  this 
section  (see  also  9  1.274-8(c)  (1)  and  (4)). 

(b)  Excess  deduction  award.  Where 
the  cost  to  the  employer  of  an  employee 
achievement  award  exceeds  the  amount 
allowable  as  a  deduction  to  the 
employer,  the  recipient  must  include  in 
gross  income  an  amount  which  is  the 
greater  of  (1)  the  excess  of  such  cost 
over  the  amount  that  is  allowable  as  a 
deduction  (but  not  to  exceed  the  fair 
market  value  of  the  award)  or  (2)  the 
excess  of  the  fair  market  value  of  the 
award  over  the  amount  allowable  as  a 
deduction  to  the  employer. 

(c)  Examples.  Tbe  operation  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (l).  An  employer  makes  a 
qualifying  length  of  service  award  to  an 
employee  in  the  form  of  a  television  set. 
Assume  that  the  deduction  limitation  under 
section  274(jK2)  applicabie  to  the  award  is 
$400.  Assume  also  that  the  cost  of  the 
television  set  to  the  employer  was  S3S0.  and 
that  the  fair  market  value  of  the  television  set 
is  S475.  The  amount  excludable  is  S475  (the 
full  fair  market  value  of  the  television  set). 
This  Is  true  even  though  the  fair  market  value 
exceeds  both  the  cost  of  the  television  set  to 
the  employer  and  the  9400  deduction 
allowable  to  the  employer  for  non-qualified 
plan  awards  under  section  274(j)(2)(A). 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  the  fair  market  value 
of  the  television  set  is  $800.  Under  these 
circumstances,  the  fair  market  value  of  the 
television  set  is  so  disproportionate  to  the 
cost  of  the  item  to  the  employer  that  the  item 
will  be  considered  payment  of  disguised 
compensation.  As  a  result,  no  portion  of  the 
award  will  qualify  as  an  employee 
achievement  a«vard.  Since  no  portion  of  the 
award  is  excludattle  by  tite  employee,  the 
employer  must  report  the  full  fair  market 
value  of  the  award  as  compensation  on  the 
employee's  Form  W-2. 

Example  (3).  An  employer  makes  a 
qualifying  safety  achievement  award  to  an 
employee  in  the  form  of  a  peari  necklace. 
Assume  that  the  deduction  limitation  under 
section  274(j|  is  $400.  Assume  also  that  the 
cost  of  the  necklace  to  the  employer  is  S425 
and  that  the  fair  market  value  of  the  necklace 
is  S475.  The  amount  includible  by  the 
employee  in  gross  income  is  the  greater  of  (a) 
S25  (the  difference  between  the  cost  of  the 
item  ($425)  and  the  employer's  deductible 
amount  of  S400|  or  (b)  $75  (the  amount  by 
which  the  fair  market  value  of  the  award 
(S475)  exceeds  the  employer's  deductible 
amount  of  $400).  Accordingly,  $75  is  the 


amount  includible  in  the  employee's  gross 
income.  The  remaining  portion  of  the  fair 
market  value  of  the  award  [i.e.,  the  $400 
amount  allowable  as  a  deduction  to  the 
employer)  is  not  included  in  the  gross  income 
of  the  employee.  If  the  cost  of  the  pearl 
necklace  to  the  employer  was  $S0D  instead  of 
$425.  then  $100  would  be  includible  in  the 
employee's  gross  income  because  the  excess 
of  the  cost  of  the  award  over  $400  [I.e..  $100) 
is  greater  than  the  excess  of  the  fair  market 
value  of  the  award  over  $400  [i.e..  $75).  The 
employer  must  report  the  $75,  which  is 
includible  in  the  employee's  gross  income,  as 
compensation  on  the  employee's  Form  W-2. 

Example  (4).  An  employer  invites  its 
employees  to  attend  a  party  i(  is  sponsoring 
to  benefit  a  charity.  In  order  to  encourage  the 
employees  to  attend  the  party  and  to  make 
contributions  to  the  charity,  the  employer 
promises  to  match  the  employees' 
contributions  and  also  provides  expensive 
prizes  to  be  awarded  to  contributing 
employees  selected  at  random.  Each 
employee  receiving  a  prize  must  include  the 
full  fair  market  value  of  the  prize  In  gross 
income  because  the  prizes  are  not  qualifying 
achievement  awards  under  section  274())  or 
de  minimis  fringe  benefits  under  section 
132(e).  Since  the  prizes  are  not  excludable, 
the  employer  must  report  the  full  fair  market 
value  of  the  prize  as  compensation  on  the 
employee's  Form  W-2. 

(d)  Special  rules — (1)  The  exclusion 
provided  by  this  section  shall  not  be 
available  for  any  award  made  by  a  sole- 
proprietorship  to  the  sole  proprietor. 

(2)  In  the  case  of  an  employer  exempt 
from  taxation  under  Subtitle  A  of  the 
Code,  any  reference  in  this  section  to 
the  amount  allowable  as  a  deduction  to 
the  employer  shall  be  treated  as  a 
reference  to  the  amount  which  would  be 
allowable  as  a  deduction  to  the 
employer  if  the  employer  were  not 
exempt  from  taxation  under  Subtitle  A 
of  the  Code. 

(e)  Exclusion  for  certain  de  minimis 
fringe  benefits.  Nothing  contained  in 
this  section  shall  preclude  the  exclusion 
of  the  value  of  an  employee  award  that 
is  otherwise  qualified  for  exclusion 
under  section  132(e). 

Par.  4.  Section  1.102-1  is  amended  as 
follows: 

(a)  The  last  sentence  of  paragraph  (a) 
is  removed. 

(b)  A  new  paragraph  (f)  is  added 
immediately  following  paragraph  (e)  to 
read  as  follows. 

S  1.102-1    Gifts  and  infMritancM. 

•        *        •        •        • 

(f)  Exclusions — (1)  In  general  Section 
102  does  not  apply  to  prizes  and  awards 
(including  employee  achievement 
awards)  (see  section  74):  certain  de 
minimis  fringe  benefits  (see  section  132): 
any  amount  transferred  by  or  for  an 
employer  'o,  or  for  the  benefit  of,  an 
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employee  (see  section  102(c));  or  to 
qualified  scholarships  (see  section  117). 
(2)  Employer/Employee  transfers.  For 
purposes  of  section  102(c).  extraordinary 
transfers  to  the  natural  objects  of  an 
employer's  bounty  will  not  be 
considered  transfers  to,  or  for  the 
benefit  of,  an  employee  if  the  employee 
can  show  that  the  transfer  was  not 
made  in  recognition  of  the  employee's 
employment.  Accordingly,  section  102(c) 
shall  not  apply  to  amounts  transferred 
between  related  parties  [e.g.,  father  and 
son)  if  the  purpose  of  the  transfer  can  be 
substantially  attributed  to  the  familial 
relationship  of  the  parties  and  not  to  the 
circumstances  of  their  employment 


S  1.274-1    (AmwKtod] 

Par,  5.  Section  1.274-1  is  amended  by 
removing  everything  after  the  word 
"business"  in  the  last  sentence  of 
paragraph  (d)  and  adding  in  its  place 
"activity,  see  S  1.274-6,";  revising 
paragraph  (e)  and  adding  paragraph  (f) 
to  read  as  follows: 

*  *  *  (e)  treatment  of  personal  portion 
of  entertainment  facility,  see  S  1.274-7, 
and  (f)  employee  achievement  awards, 
see  i  1.274-8.  i 

§1.274-3    (Amwwtod] 

Par.  6.  Section  1.274-3  is  amended  as 
follows: 

(a)  The  last  sentence  of  paragraph 
(b)(1)  is  amended  by  substituting 
"subsections  (b)  and  (c)  of  section  74" 
for  "section  74(b)". 

(b)  The  language  "recipient  or"  at  the 
end  of  paragraph  (b)(2)(ii)  is  replaced  by 
the  language  "recipient" 

(c)  Subdivisions  (iii)  and  (iv)  of 
paragraph  (b)(2l  are  removed 

(d)  The  first,  second,  and  fourth 
sentences  of  the  flush  material 
immediately  following  subdivision  (iv) 
are  removed  and  the  last  sentence  is 
amended  by  substituting  "sections  61, 
74, 102,  and  132"  for  "sections  61, 74, 
and  102", 

(e)  Paragraph  (d)  is  removed  and 
para^aphs  (e),  (f).  and  (g)  are 
redesignated  as  paragraphs  (d),  (e),  and 
(0. 

S1.274-«    (RMlMionatMlasSI-274-9] 

Par.  7.  Section  1.274-8  is  redesignated 
as  S  1.274-0  and  a  new  §  1,274-8  is 
added  immediately  following  }  1.274-7 
to  read  as  set  forth  below. 

S  1.274-8    DtsaHowanca  Of  cartain 
tmptoyae  acWavemfrt  award  expana— . 

(a)  In  general  No  deduction  is 
allowable  under  section  162  or  212  for 
any  portion  of  the  cost  of  an  employee 
achievement  award  (as  defined  in 
section  274(i)(3)(A))  in  excess  of  the 
deduction  limitations  of  section  274())(2). 


(b)  Deduction  limitations.  The 
deduction  for  the  cost  of  an  employee 
achievement  award  made  by  an 
employer  to  an  employee:  (1)  Which  is 
not  a  qualified  plan  award,  when  added 
to  the  cost  to  the  employer  for  all  other 
employee  achievement  awards  made  to 
such  employee  during  the  taxable  year 
which  are  not  qualified  plan  awards, 
shall  not  exceed  $400,  and  (2)  which  is  a 
qualiHed  plan  award,  when  added  to  the 
cost  to  the  employer  for  all  other 
employee  achievement  awards  made  to 
sudi  employee  during  the  taxable  year 
(including  employee  achievement 
awards  which  are  not  qualified  plan 
awards),  shall  not  exceed  $1,600.  Thus, 
the  $1,600  limitation  is  the  maximum 
amount  that  may  be  deducted  by  an 
employer  for  all  employee  achievement 
awards  granted  to  any  one  employee 
diunng  the  taxable  year. 

(c)  Definitions— {i]  Employee 
achievement  award.  The  term 
"employee  achievement  award",  for 
purposes  of  this  section,  means  an  item 
of  tangible  personal  property  that  is 
transferred  to  an  employee  by  reason  of 
the  employee's  length  of  service  or 
safety  achievement.  The  item  must  be 
awarded  as  part  of  a  meaningful 
presentation,  and  under  conditions  and 
circumstances  that  do  not  create  a 
significant  likelihood  of  the  payment  of 
disguised  compensation.  For  purposes  of 
section  274(j),  an  award  made  by  a  sole 
proprietorship  to  the  sole  proprietor  is 
not  an  award  made  to  an  employee. 

(2)  Tangible  personal  property.  For 
purposes  of  this  section,  the  term 
"tangible  personal  property"  does  not 
include  cash  or  a  certificate  (other  than 
a  nonnegotiable  certificate  conferring 
only  the  right  to  receive  tangible 
personal  property).  If  a  certificate 
entitles  an  employee  to  receive  a 
reduction  of  the  balance  due  on  his 
accotint  with  the  issuer  of  the  certificate, 
the  certificate  is  a  negotiable  certificate 
and  is  not  tangible  personal  property  for 
purposes  of  this  section.  Other  Items 
that  will  not  be  considered  to  be  items 
of  tangible  personal  property  include 
vacations,  meals,  lodging,  tickets  to 
theater  and  sporting  events,  and  stocks, 
bonds,  and  other  sectirities. 

(3)  Meaningful  presentation.  Whether 
an  award  is  presented  as  part  of  a 
meaningful  presentation  is  determined 
by  a  facts  and  circimistances  test.  While 
the  presentation  need  not  be  elaborate, 
it  must  be  a  ceremonious  observance 
emphasizing  the  recipient's  achievement 
in  the  area  of  safety  or  length  of  service. 

(4)  Disguised  compensation.  An 
award  will  be  considered  disguised 
compensation  if  the  conditions  and 
circumstances  surrounding  the  award 
create  a  significant  likelihood  that  it  is 


payment  of  compensation.  Examples 
include  the  making  of  employee 
achievement  awards  at  the  time  of 
annual  salary'  adjustments  or  as  a 
substitute  for  a  prior  program  of 
awarding  cash  bonuses,  the  providing  of 
employee  achievement  awards  in  a 
manner  that  discriminates  in  favor  of 
highly  paid  employees,  or,  with  respect 
to  awards  the  cost  of  which  would 
otherwise  be  fully  deductible  by  the 
employer  under  the  deduction 
limitations  of  section  274(j)(2).  the 
making  of  an  employee  achievement 
award  the  cost  of  which  to  the  employer 
is  grossly  disproportionate  to  the  fair 
market  value  of  the  item. 

(5)  Qualified  plan  awards — (i)  In 
general.  Except  as  provided  in 
paragraph  (c)(5)(ii)  of  this  section,  the 
term  "qualified  plan  award"  means  an 
employee  achievement  award  that  is 
presented  pursuant  to  an  established 
written  plan  or  program  that  does  not 
discriminate  in  terms  of  eligibility  or 
benefits  in  favor  of  highly  compensated 
employees.  See  section  414(g)  of  the 
Code  for  the  defmition  of  highly 
compensated  employees.  Whether  an 
award  plan  is  established  shall  be 
determined  from  all  the  facts  and 
circumstances  of  the  particular  case, 
including  the  frequency  and  timing  of 
any  changes  to  the  plan.  Whether  or  not 
an  award  plan  is  discriminatory  shall  be 
determined  from  all  the  facts  and 
circtunstances  of  the  particular  case.  An 
award  plan  may  fail  to  qualify  l>ec8use 
it  is  discriminatory  in  its  actual 
operation  evra  though  the  written 
provisions  of  the  award  plan  are 
nondiscriminatory. 

(ii)  Items  not  treated  as  qualified  plan 
awards.  No  award  presented  by  an 
employer  during  the  taxable  year  «viU  be 
considered  a  qualified  plan  award  if  the 
average  cost  of  all  employee 
acbievement  awards  presented  dtirtng 
the  taxable  year  by  the  taxpayer  under 
any  plan  described  in  paragraph  (cMSKU 
of  this  section  exceeds  $400.  llie 
average  cost  of  employee  achievement 
awards  shall  be  computed  by  dividing 
(A)  the  sum  of  the  costs  to  the  employer 
for  all  employee  achievement  awards 
(without  regard  to  the  deductibility  of 
those  costs)  by  (B)  the  total  number  of 
employee  achievement  awards 
presented.  For  purposes  of  the  preceding 
sentence,  employee  achievement 
awards  of  nominal  value  shall  not  be 
taken  into  account  in  the  computation  of 
average  cost.  An  employee  achievement 
award  that  costs  the  employer  $50  or 
less  shall  be  considered  to  be  an 
employee  achievement  award  of 
nominal  value. 
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(d)  Special  rules — (1)  Partnerships. 
Where  employee  achievement  awarda 
are  made  by  a  partnership,  the 
deduction  limitations  of  section  Z74(j)(2) 
shall  apply  to  the  partnership  as  well  as 
to  each  member  thereof. 

(2)  Length  of  service  awards. — An 
item  shall  not  be  treated  as  having  been 
provided  for  length  of  service 
achievement  if  the  item  is  presented  for 
less  than  5  years  employment  with  the 
taxpayer  or  if  the  award  recipient 
received  a  length  of  service  acUevenent 
award  (other  man  an  award  exdadable 
under  section  132(eHl))  dnriag  that  year 
or  any  of  the  prior  4  calendar  years.  An 
uward  presented  upon  the  occasion  of  a 
recipient's  retirement  is  a  iengdi  of 
service  award  snbtect  to  the  ralea  of  this 
section.  However,  under  appropriate 
circumstanoea.  a  traditional  retirement 
award  will  be  treated  as  a  de  minimis 
fringe.  For  exaaaple.  assanie  that  an 
employer  providea  a  gold  wetcfa  to  each 
employee  who  completaa  25  years  of 
service  with  the  am|rioyar.  The  value  of 
the  gold  watch  is  excluded  from  groaa 
income  as  a  da  aiiniiia  fringe.  However, 
if  the  employer  provides  a  gold  watch  to 
an  employee  who  has  not  completed 
lengthy  service  with  the  employer  or  on 
an  occasion  other  than  retirmant.  the 
value  of  the  watch  is  not  excludable 
from  gross  income  under  section  132(e). 

(3)  Safety  achievement  awards — (i)  In 

Sneral.  An  item  shall  not  be  treated  as 
iving  been  provided  tor  safety 
achievement  if — 

(A)  During  the  taxable  year,  employee 
achievement  awards  (other  than  awards 
excludable  under  section  132  (eXl))  for 
safety  achievement  have  previously 
been  awarded  by  the  taxpayer  to  more 
than  10  percent  of  the  ehgibfe  employees 
of  the  taxpayer,  or 

(B)  Such  item  is  awarded  to  a 
manager,  sdministrstor.  clerical 
employee,  or  other  professional 
employee. 

(ii)  "Eligible  emphyee"  defined  An 
eligible  employee  is  one  not  described  in 
paragraph  (d)(3MiMB)  of  tliis  section  and 
who  has  worked  hi  a  full-time  capacity 
for  the  taxpayer  for  a  minimum  of  one 
year  immediately  preceding  the  date  on 
which  the  safety  achievement  award  is 
presented. 

(iii)  ^fecial  rules.  Where  safety 
achievement  awards  are  presented  to 
more  than  10  percent  of  the  taxpayer's 
eligible  employees,  only  those  awards 
presented  to  eligible  employees  before 
10  percent  of  the  taxpayer's  eligible 
employees  are  exceeded  shall  be  treated 
as  having  been  provided  for  safety 
achievement.  Where  the  only  safety 
achievement  awards  presented  by  an 
employer  consist  of  items  that  are 
presented  at  one  time  during  the 


calendar  year.  then,  if  safety 
achievement  awards  are  presented  to 
more  than  10  percent  of  the  taxpayer's 
eligible  employees,  the  taxpayer  may 
deduct  an  amount  equal  to  the  product 
of  the  cost  of  the  item  (subject  to  the 
applicable  deduction  limitation)  and  10 
percent  of  the  taxpayer's  eligible 
employees.  Except  as  provided  in  the 
preceding  sentence,  no  award  shall  be 
treated  as  having  been  provided  for 
safety  achievement  except  to  the  extent 
that  it  can  be  reasonably  demonstrated 
that  that  award  was  made  before  the  10 
percent  limitation  was  exceeded. 
LBwnBOsl.Glhhs. 
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DEPARTMENT  OF  THE  HfTEmOR 
OfNca  of  Surtoca  MlnfeiQ  I 


3eCFflPWt92i 


Opportunity  for  PiMte  Haartng  on 


:  Office  of  Surface  Kfining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 
action:  Proposed  rule. 


r  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  to  the 
Montana  permanent  regulatory  program 
(hereinafter,  the  "Montana  program") 
under  the  Surface  Mining  Control  and 
Reckunation  Act  of  1977  (^4CRA).  The 
proposed  amendment  pertains  to 
definitions,  permitting,  backfilling  and 
grading,  hydrology,  soils,  alluvial  vaAey 
floors,  alternate  reclamation,  remining. 
underground  mining,  prospecting, 
bonding,  areas  where  mining  is 
prohibited,  and  inspection  and 
enforcement  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations,  provide 
additional  safeguards,  clarify 
ambiguities,  improve  operational 
eHiciency,  and  achieve  use  of  the  best 
technology  currently  available. 

This  notice  sets  forth  the  times  and 
locations  that  the  Montana  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment  and  the 
procedures  that  will  be  followed 


regarding  the  public  hearing,  if  one  is 

requested. 

DATIt:  Written  comments  must  be 

received  by  MOO  p.m.,  mj.t.  February  8, 

1980.  If  requested,  a  public  hearing  on 

the  proposed  amendment  will  be  held  on 

February  3. 1969.  Reqiiests  to  present 

oral  testimony  at  the  hearing  must  be 

received  by  4:00  p.m..  m.s.t  on  )aouary 

24.1960. 

AOOIWSMK  Written  comments  should 

be  mailed  or  hand  delivered  to  Mr.  |erry 

R.  Eimis  at  the  address  hsted  below. 

Copies  of  the  Montana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  wiU  be  available  for  pabUc 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Eacii 
requester  may  receive  one  free  copy  of 
the  proposed  ambadment  by  contacting 
OSMRE's  Casper  Held  Office. 
Mr.  Jerry  R.  Ennis,  Director,  Casper  Field 
Office,  OfRce  of  Surface  Mhiing 
Reclamation  and  Enforcement,  100 
East  B  Street  Room  2128.  Casper,  WY 
82001-1918.  Telephone:  (307)  265-5778. 
Montana  Department  of  State  Lands. 
Reclamation  Division,  Capitol  Station. 
1625 11th  Avenue.  Helena.  MT  SOeza 
TelefrfMOe:  (406)  444-2074. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 
Record  Office.  Room  5131. 1100  L 
Street  NW..  Washington.  DC  2024a 
Telephone:  (202)  343-5492. 

FOM  wnrmn  MraMATWN  cowTAcrt 
Mr.  Jerry  R.  Ennis.  Director.  Casper  Field 
Office,  at  the  address  or  telephone 
number  listed  in ' 

tUPPUMOrTAMT  I 

I.  Background  on  the  Montana  Piogiaai 

On  April  1, 196a  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program.  General  background 
information  on  the  Montana  program, 
including  the  Secretary's  Hndings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Montana 
program  can  be  found  in  the  April  1, 
1960  Federal  Register  (45  FR  21560). 
Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15  and  926.16. 

II.  Proposed  Amendment 

By  letter  dated  December  21. 198& 
(administrative  record  No.  MT-5-1). ' 
Montana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Montana  submitted  the 
proposed  amendment  in  response  to  a 
July  2, 1985  letter  that  OSMRE  sent  in 
accordance  with  30  CFR  732.17(c).  The 


Federal  Regjater  /  Vol.  54.  No.  5  /  Monday,  January  9,  1999  /  Propoaed  Rules 


633 


regulations  that  Montana  proposes  to 
amend  are:  Definitions  and  strip  mine 
permit  application  requirements, 
Administrative  Rules  of  Montana  (ARM) 
26.4  Sub-Chapter  3;  mine  permit  and  test 
pit  prospecting  permit  procedures,  ARM 
26.4  Sub-Chpater  4;  backfilling  and 
grading  requirements,  ARM  26.4  Sub- 
Chapter  5:  transportation  facihties,  use 
explosives,  and  hydrology,  ARM  26.4 
Sub-Chapter  6;  topsoiling,  revegetation, 
and  protection  of  wildlife  and  air 
resources,  ARM  28.4  Sub-Chapter  7; 
alluvial  valley  floors,  prime  farmlands, 
alternate  reclamation,  and  auger  mining. 
ARM  28.4  Sub-Chapter  8;  underground 
coal  and  uranium  mining,  ARM  26.4 
Sub-Chapter  9;  prospecting,  ARM  28.4 
Sub-Chapter  10;  bonding,  insurance, 
reporting,  and  special  areas,  ARM  26.4 
Sub-Chapter  11;  special  departmental 
procedures,  ARM  28.4  Sub-Chapter  12; 
and  miscellaneous  provisions,  ARM  28.4 
Sub-Chapter  13. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Montana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES'*  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "RM  RIRTHER  INFORMATION 
CONTACT"  by  4K)0  p  jn..  m.8.t.  on  January 
24, 1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 


Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FUfrrNER 

mFORMATION  CONTACT."  All  SUCh 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADORCSSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

list  of  Subjects  in  30  CFR  Part  826 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  December  27. 1968.  ' 

Raymond  L  Lowrie, 

Assistant  Director.  Western  Field  Operations. 
(FR  Doc.  89-314  Filed  1-6-89:  &-45  a.m.] 

MUMQ  COOC  4S10-0t-M 


30  CFR  Part  936 

Put>lic  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendments  to  the 
Oklahoma  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 


:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
and  for  a  public  hearing  on  the 
substantive  adequacy  of  proposed 
amendments  submitted  by  Oklahoma  as 
modifications  to  its  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Oklahoma  program). 

The  proposed  amendments  consist  of 
changes  to  restrictions  on  financial 
interests  of  State  employees,  fish  and 
wildlife  information,  performance 
bonds,  and  individual  civil  penalties. 
The  amendments  are  intended  to  revise 
the  Oklahoma  program  to  be  consistent 
with  the  corresponding  Federal 
standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  Oklahoma  program 


and  proposed  amendments  will  be 
available  for  public  inspection,  and  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments. 

DATES:  Written  comments  relating  to 
Oklahoma's  proposed  modification  of  its 
program  not  received  on  or  before  4M) 
p.m..  C4.t  on  February  8. 1966,  will  not 
necessarily  be  considered  in  the 
decision  process. 

Upon  request,  OSMRE  will  hold  a 
public  hearing  on  the  proposed 
amendments  on  February  3. 1989, 
beginning  at  9iX)  a.m..  cs.t 

OSMRE  will  accept  requests  for  a 
public  hearing  until  4:30  p.m..  cs.t  on 
January  24, 1986.  If  no  person  has 
contacted  OSMRE  by  that  date  to 
express  an  interest  in  testifying  at  the 
hearing,  it  will  not  be  held.  If  only  one 
person  requests  an  opportunity  to  testify 
at  the  public  hearing,  a  public  meeting, 
rather  than  a  hearing,  will  be  held,  and 
the  results  of  the  meeting  will  be 
included  in  the  Administrative  Record. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  Mr. 
James  H.  Moncrief.  Director,  T^lsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  SIOCE 
Skelly  Drive,  Suite  550,  Tulsa,  Oklahoma 
74135.  Copies  of  the  Oklahoma  program, 
the  proposed  modifications  to  the 
program,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
Tulsa  Field  Office,  OSMRE 
Headquarters  Office,  and  the  Otdahoma 
Department  of  Mines  (ODM)  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  the  Tulsa  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Tulsa  Field  Office. 
5100  E.  Skelly  Drive,  Suite  55a  Tulsa. 
Oklahoma  74135,  Telephone:  (918) 
581-6430. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  "L"  Street 
NW..  Room  5131.  Washington.  DC 
20240.  Telephone:  (202)  343-5492. 

Oklahoma  Department  of  Mines,  4040  N. 
Lincoln.  Suite  107,  Oklahoma  City, 
Oklahoma  73105. 

FOR  FURTHER  MFORSUTION  CONTACT 

Mr.  James  H.  Moncrief,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100  E 
Skelly  Drive.  Suite  550.  Tulsa.  Oklahoma 
74135,  Telephone:  (918)  581-6430. 
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1.  BackyvMDd 

The  Oklahoma  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  19, 1981  (46  FR 
4910).  Information  pertinent  to  the 
general  background,  the  Secretary's 
findings,  the  disposition  of  connnents. 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  Fadarri 
Re^star  notices  of  )anuary  19, 1981  (46 
FR  4910).  April  2. 1962  (47  FR  14152), 
May  4. 1983  (48  FR  2006O).  and  August 
28, 1984  (49  FR  34000).  Subsequent 
amendments  to  the  Oklahoma  program 
can  be  found  at  30  CFR  936.15. 

n.  Submissioa  of  Amendments 

In  accordance  with  the  provisions  of 
30  CFR  73Z17(d)  OSMRE  notified  the 
Oklahoma  Department  of  Mines  (ODM) 
by  letter,  dated  August  18. 1968 
(Administrative  Record  No.  OK-874),  of 
the  changes  to  the  Oklahoma  program 
that  OSMRE  believed  to  be  necessary 
because  of  revisions  made  to  the 
Federal  rules  during  the  period  between 
October  1. 1983  and  June  15. 198a  By 
letter  dated  September  16. 1988 
(Administrative  Record  No.  OK-862) 
ODM  submitted  a  revised  rule  package 
reflecting  the  changes  it  agreed  should 
be  made,  and  providing  copies  of 
current  statutes  to  support  its  position 
that  some  of  the  changes  were  not 
necessary.  The  letter  did  not  indicate 
that  the  revised  rules  were  being 
submitted  as  proposed  amendments  to 
the  Oklahoma  program. 

By  letter  dated  October  6. 1988. 
OSMRE  notified  ODM.  under  the 
provisions  of  30  CFR  732.17(f)(1)  of  the 
changes  necessary  to  make  the 
Oklahoma  program  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  rules.  ODM  responded,  by 
letter  dated  November  14. 1988. 
(Administrative  Record  No.  OK-8e6) 
asking  OSMRE  to  consider  the  revised 
rules  submitted  on  September  16. 1f»88, 
as  proposed  amendments  to  the 
Oklahoma  program.  The  package 
previously  submitted  consisted  of  all  of 
the  Oklahoma  rules  with  revisions  to: 
Part  773.  Requirements  for  Permits  and 
Permit  Processing:  Part  705,  Restriction 
on  Financial  Interests  of  State 
Employees:  Part  780.  Surface  Mining 
PLTTTiit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operations  Plan:  Part  800.  Bond  and 
Insurance  Requirements  for  Surface 
Coal  Mining  and  Reclamation 
Operations;  and  adding  Part  846, 
Individual  Civil  Penalties. 


UL  Public  Coninienl  Pioieduies 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  now 
seeking  comment  on  whedier  the 
proposed  regalationa  satisfy  the  criteria 
for  approval  of  State  program 
amendments  set  forth  at  30  CFR  732.15. 
If  approved  by  OSMRE  and  promulgated 
by  Oklahoma,  the  proposed 
amendments  Mrill  become  part  of  the 
Oklahoma  program. 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
coramenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATIS"  or  at  locations 
other  than  Tulsa,  Oklahoma,  will  not 
necessarily  be  considered  in  the  Hnal 
rulemaking  or  included  in  the  Oklahoma 
Administrative  Record. 

Ust  of  Subjects  in  30  CFR  Part  83i 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dale:  Decefflber  2a  196& 

Raymond  L  Lowrie, 

Assistant  Direv'or.  Western  FieM  Operations. 
|FR  Doc.  89-370  Filed  1-6-69:  8:45  am] 
MUJNQ  COM  4»10-1$-a 


ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

|Fm.-3503-21 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Washington 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTtON:  Extension  of  pubUc  comment 
deadline. 


:  By  this  notice.  EPA  is 
extending  from  December  27. 1988.  to 
January  24. 1989.  the  deadline  for 
receiving  written  comments  on  the 
Agency's  proposed  approval  of  a 
technical  amendment  to  the  state-wide 
sulfur  dioxide  emission  limit  as  a 
revision  to  the  Washington  state 
implementaion  plan  (SIP). 

DATES:  Comments  must  be  received  or 
postmarked  on  or  before  January  24. 
1989. 


Comments  should  be 
addressed  to:  Laurie  M.  Krai.  Air 
Programs  Branch  (10A-86-4|. 
Environmental  Protection  Agency.  1200 
Sixth  Avenue.  AT-0e2.  Seattle. 
Washington  98101. 


POM  FUflTHBI  INfORMATIOM  COtlTACT: 

David  C.  Bray.  Air  Programs  Branch. 
Environmental  Protection  Agency.  120U 
Sixth  Avenue.  AT-082.  Seattle. 
Washington  98101.  Telephone:  (206)  442- 
4253.  FTS:  399-4253. 
«U>PttMMITAItV  IWrOHMATIOM;  On 
November  7. 1988  (53  FR  44911)  EPA 
solicited  public  comment  on  its  proposal 
to  approve  a  revision  to  WAC  173-400- 
040(6)  (except.paragraphs  (a)  and  (b)) 
and  its  proposal  to  rescind  approval  of 
the  exception  provisions  in  the  current 
SIP  (WAC  173-4tiO-040(6Ma)  (i)  and  (ii)). 
The  revision  to  WAC  17^-400-040(6) 
involves  a  technical  amendment  which 
clarifies  the  averaging  lime  for  the  suUiir 
dioxide  emission  limit. 

On  December  9. 1988  (53  FR  49««) 
EPA  extended  the  public  comment 
period  until  Decentber  27.  ig8&  In 
response  to  a  request  for  additional  time 
to  prepare  comments.  EI'A  is  again 
extending  the  public  comment  period  on 
this  proposed  rulemaking. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposal 
Comments  should  be  submitted, 
preferably  in  triplicate,  to  the  address 
listed  in  the  front  of  this  notice. 

Dale:  December  28. 1988. 
Rabie  G.  RuMeU. 

Regional  Administrator. 

[FR  Doc.  89-303  Filed  1-6-B9:  8:45  am) 

BILLWO  COOC  tM0.4S-ll 


40  CFR  Part  435 
(FRL— 3503-3] 

OM  and  Gas  Extraction  Point  Source 
Category,  Offshore  Sut>categoryi 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards; 
Correction 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Correction  to  notice  of  data 

availability. 

summary:  On  October  21,  1988,  EPA 
published  in  the  Federal  Register  a 
notice  of  data  availability  pertaining  to 
effluent  limitations  guidelines  and  new 
source  performance  standards  for  the 
offshore  subcategory  of  the  oil  and  gas 
extraction  point  source  category  (53  FR 
41356).  Appendix  A  to  that  notice 
contained  an  analytical  method  for  the 
measurement  of  oil  content  and  diesel 
oil.  The  Agency  inadvertently  published 
an  incomplete  version  of  that  method. 
Todays  notice  contains  the  correct 
version  of  that  analytical  method. 

DATE  Comments  on  the  October  21. 1988 
notice  of  data  availability  and  todays 
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correction  thereto  must  be  submitted  by 
January  19. 1989. 

AOONHSCt:  Comments  should  be  smt 
to  Mr.  Dennis  Ruddy.  Industrial 
Technology  Division  (WH-552). 
Environmental  Protection  Agency.  401 M 
Street.  SW..  Wasbington.  DC  20460. 

The  supporting  information  and  data 
described  in  the  October  21. 1988  notice 
of  data  availability  and  today's 
correction  thereto  are  available  for 
inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit 
Room  2402  (rear  of  EPA  Library).  401  M 
Street.  SW.,  Washington.  DC  The  EPA 
public  information  regulation  (40  CFR 
Part  2)  provides  that  a  reasonable  fee 
may  be  charged  far  copying. 


kTION  contact: 

Technical  information  concerning 
today's  notice  may  be  obtained  from  Mr. 
Dennis  Ruddy  at  the  above  address,  or 
call  (202)  382-7131. 
SUPPICMCNTAIIV  mrmmation:  On 
October  21. 1988.  EPA  published  a 
notice  of  data  availability  in  the  Federal 
Register  (53  FR  41356)  (nesenting  and 
analy2ing  new  information  for  the 
purpose  of  establishing  best  available 
technology  (BAT)  effluent  limitations 
guidelines  and  new  source  performance 
standards  (NSPS)  for  the  drilling  fluids 
and  drill  cuttings  waste  streams 
generated  by  offshore  oil  and  gas 
extraction  facilities. 

The  October  21. 19B8  notice  included  a 
proposed  analytical  method  for  the 
measurement  of  oil  content  and  diesel 
oil  in  drilling  wastes.  The  method  was 
presented  in  Appendix  A  to  the  October 
21, 1988  notice  of  data  availability  and 
was  titled  "Proposed  Method  1651— Oil 
Content  and  Diesel  Oil  in  Drilling  Muds 
and  Drill  Cuttings  by  Retort  Gravimetry 
and  GCFID."  (53  FR  41383-90)  The 
Agency  inadvertently  published  an 
incomplete  version  of  Appendix  A. 
Today's  notice  contains  the  correct 
version  of  Appendix  A  in  its  entirety. 

The  Agency  has  determined  that  the 
differences  between  the  version  of  the 
analytical  method  that  was  published  on 
October  21. 1988  and  the  version 
appearing  today  are  not  extensive 
enough  to  warrant  extending  the 
deadline  for  submission  of  comments  on 
the  notice  of  data  availability. 
Therefore,  comments  on  all  aspects  of 
the  October  21. 1988  notice  of  data 
availability  and  the  material  presented 
in  today's  corrective  notice  must  be 
submitted  by  January  19. 1969.  This 
closing  date  for  the  comment  period,  an 
extension  of  the  original  deadline  for 
comments,  was  announced  in  a  Fedecal 
Register  notice  that  was  published  on 
December  5. 1868  (53  FR  48847). 


Appendix  A— Proposed  Mediod  1651— 
Oil  Content  and  Diesel  Oil  in  Drilling 
Muds  and  DriU  Cuttings  by  Retort 
Gravimetry  and  GCFID 

1.  Scope  tmd  Application 

1.1  This  method  is  used  to  determine 
the  oil  content  and  the  identity  and 
concentration  of  diesel  oil  in  drilling 
fluid  (mud)  samples.  It  is  api^icaUe  to 
all  mud  types  and  may  also  be  used  to 
determine  the  oil  content  and  diesel  oil 
in  drill  cuttings. 

1.2  This  method  may  be  used  for 
compliance  monitoring  purposes  as  part 
of  the  "Effluent  Limitations  Guidelines 
and  New  Source  Performance  Standards 
for  the  O&hore  Subcategory  of  the  Oil 
and  Gas  Extraction  Point  Source 
Category". 

1.3  VV^en  this  method  is  used  to 
analyze  samples  for  which  tbere  is  no 
reference  diesel  oil,  diesel  oil 
identiflcation  should  lie  supported  by  at 
least  one  additional  qualitative 
technique.  Method  1625  provides  gas 
chromatogra|^/mass  spectrometer  (GC/ 
MS)  conditions  appropriate  for  the 
quiditative  and  quantiative  confirmation 
of  the  presence  of  the  components  of 
diesel  oil  (References  1-2). 

1.4  The  detection  limit  of  this 
method  is  usually  dependent  upon  die 
presence  of  other  oils  in  the  sample. 
Excluding  interferences,  estimated  Umits 
of  200  mg/kg  of  oil  content  and  100  mg/ 
kg  of  diesel  oil  can  be  obtained. 

1.5  Any  modification  of  this  method 
beyond  those  expressly  permitted  shall 
be  considered  a  major  modification 
subject  to  application  and  approval  of 
alternate  test  procedures  under  40  CFK 
136.4  and  136.5. 

1.6  The  gas  chromatography  portions 
of  this  method  are  restricted  to  use  by  or 
under  the  supervision  of  analysts 
experienced  in  the  use  of  gas 
chromatography  and  in  the 
interpretation  of  gas  chromatograms. 
Each  laboratory  that  uses  this  method 
must  generate  acceptable  results  using 
the  procedures  described  in  Sections  8.2 
and  12  of  this  method. 

2.  Summary  of  Method 

2.1    A  weighed  amount  of  drilling 
mud  is  distilled  using  a  retort  apparatus. 
The  distillate  is  extracted  with 
methylene  chloride  and  the  extract  is 
dried  by  passage  through  sodium 
sulfate.  The  extract  is  evaporated  to 
dryness,  and  the  total  amount  of  oil  in 
the  sample  is  determined 
gravimetrically.  The  oil  is  redissolved  in 
methylene  chloride,  an  internal  standard 
is  added,  and  an  aliquot  is  iniected  into 
a  gas  chromatx)gyaph  (GC)-  ^^ 
components  of  the  oil  are  separated  by 


the  GC  and  detected  using  a  flame 
ionization  detector  (FID). 

2.2  Identification  of  diesel  oil 
(quaUtative  analysis)  is  performed  by 
comparing  the  pattern  of  GC  peaks 
(rentention  tiaaes  and  intensities)  from 
the  sample  extract  with  the  patter  of  GC 
peaks  from  a  reference  diesel  oil  sample. 
Identification  of  diesel  oil  is  established 
when  the  reference  diesel  and  sample 
patterns  agree  per  the  criteria  in  this 
method. 

2.3  Quantitative  analysis  of  diesel 
oil  is  performed  using  an  internal 
standard  technique. 

3.  Contamination  and  Interferences 

3.1  Solvents,  reagents,  glassware 

-  and  other  sample  processing  hardware 
may  yield  artifacts  and/or  elevated 
baselines  causing  misinterpretation  of 
chromatograms.  All  materials  shall  be 
demonstrated  to  be  &«e  from 
interferences  under  the  conditions  of  the 
analysis  by  running  method  blanks 
initially  ami  writh  rach  set  of  samples. 
Specific  selection  of  reagents  and 
purification  of  solvents  by  distillation  in 
aU-glass  systems  may  be  required. 
Glassware  and  where  possible, 
reagents  are  cleaned  by  solvent  rinse  or 
baking  at  450  degrees  C  for  one  hour 
minimum. 

3.2  There  is  no  standard  diesel  oiL 
Oil  components,  as  seen  by  GC-FID. 
will  di^er  depending  upon  the  oil 
source,  the  production  date,  production 
process,  and  the  producer.  In  addition, 
there  are  three  basic  types  oi  diesel  oils: 
ASTM  Designations  No.  1-D.  No.  2-0, 
and  No.  4-D.  The  No.  2-4D  is  the  most 
common  "diesel  oil";  however.  No.  2-D 
is  sometimes  blended  with  Na  1-D 
which  has  a  lower  boiling  range.  For 
rigorous  identification  and 
quantification  of  diesel  oil  in  a  drilling 
fluid  sample  by  GC-FID.  Uie 
chromatographic  pattern  from  the  diesel 
oil  should  be  matched  with  the 
chromatographic  pattern  from  a 
reference  standard  of  the  same  diesel  oil 
suspencted  to  be  in  the  sample. 

3.3  To  aid  in  the  identification  of 
interferences,  the  chromatographic 
pattern  from  a  reference  sample  of 
drilling  fluid  prior  to  use  is  compared  to 
the  chromatographic  pattern  of  the 
drilling  fluid  after  use.  An  interference  is 
present  when  the  pattern  of  the 
background  oil  does  not  match,  but 
contributes  substantially  to,  the  pattern 
of  the  diesel  oil  in  the  sample. 

3.4  Mineral  oils  are  often  added  to 
drilling  fluids  for  lubricity.  These  oils, 
when  examined  by  GC-FID.  contain 
some  components  common  to  diesel  oil 
but  have  chromatographic  patterns  that 
are  distinctiy  different  from  diesel  oiL 
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The  analyst  must  first  determine  if  the 
sample  chromatogram  shows  the 
presence  of  diesel,  mineral,  or  a 
combination  of  both  before  reliable 
quantification  can  be  performed.  This 
method  permits  selection  of  GC  peaks 
unique  to  diesel  oil  for  determination  of 
diesel  oil  in  the  presence  of  mineral  oil. 

4.  Safety 

4.1  The  toxicity  or  carcinogenicity  of 
each  reagent  used  in  this  method  has 
not  been  defmed.  Therefore,  each 
chemical  compound  should  be  treated  as 
a  potential  health  hazard.  From  this 
viewpoint,  exposure  to  these  chemicals 
must  be  reduced  to  the  lowest  possible 
level  by  whatever  means  available.  The 
laboratory  is  responsible  for 
maintaining  a  current  awareness  file  of 
OSHA  regulations  regarding  the  safe 
handling  of  the  chemicals  specified  in 
this  method.  A  reference  file  of 
materials  handling  data  sheets  should 
also  be  made  available  to  all  personnel 
involved  in  the  chemical  analysis. 
Additional  references  to  laboratory 
safety  are  available  and  have  been 
identified  {References  3-5)  for  the 
information  of  the  analyst. 

4.2  Methylene  chloride  has  been 
classified  as  a  known  health  hazard.  All 
steps  in  this  method  which  involve 
exposure  to  this  compound  shall  be 
performed  in  an  OSHA  approved  fume 
hood. 

5.  Apparatus  and  Materials 

5.1  Sample  bottle  for  discrete 
sampling 

5.1.1  Bottle — 4  oz  Boston  round  wide 
mouth  jar  with  Teflon  lined  screw  cap 
(Sargent  Welsh  S-0184-72CA.  or 
equivalent).  New  bottles  are  used  as 
received  with  no  further  cleaning 
required. 

5.1.2  Bottle  mailer— to  fit  bottles 
above  (Sargent  Welsh  2306.  or 
equivalent). 

5.2  Distillation  Apparatus 

5.2.1  Retort — 20  mL  retort  apparatus 
(IMCO  Servires  Model  No.  R2100  or 
equivalent). 

5.2.2  Glass  wool — Pyrex  (Coming 
3950.  or  equivalent).  Solvent  extracted 
or  baked  at  450  degrees  C  for  one  hour 
minimum. 

5.3  Extraction/drying  apparatus 

5.3.1  Separatory  funnel— 60  mL  with 
Teflon  stopcock. 

5.3.2  Drying  column — WO  mm  x  15  to 
20  mm  i.d.  Pyrex  chromatographic 
column  equipped  with  coarse  glass  frit 
or  glass  wool  plug. 

5.3.3  Glass  filtering  funnel— crucible 
holder  (Coming  No.  9480.  or  equivalent). 

5.3.4  Spatulas — stainless  steel  or 
Teflon 


5.4  Evaporation/concentration 
apparatus 

5.4.1  Kudema-Danish  (K-D) 
apparatus 

5.4.1.1    Evaporation  flask — 500  mL 
(Kontes  K-570001-050a  or  equivalent), 
attached  to  concentrator  tube  with 
springs  (Kontes  K-66275O-0OT2). 

5.4.1.2.    Concentrator  tube — 10  mL. 
graduated  (Kontes  K-570050-1025,  or 
equivalent)  with  calibration  verified. 
Ground  glass  stopper  (size  19/22  joint)  is 
used  to  prevent  evaporation  of  extracts. 

5.4.1.3  Snyder  column — three  ball 
macro  (Kontes  K-503000-0232,  or 
equivalent). 

5.4.1.4  Snyder  column — two  ball 
mircro  (Kontes  K-4a9002-0219,  or 
equivalent). 

5.4.1.5  Boiling  chips 

5.4.1.5.1  Glass  or  silicon  carbide — 
approximately  10/40  mesh,  extracted 
with  methylene  chloride  and  baked  at 
450  degrees  C  for  one  hr  minimum. 

5.4.1.5.2  Teflon  (optional) — extracted 
with  methylene  chloride. 

5.4.2  Water  bath — heated,  with 
concentric  ring  cover,  capable  of 
temperature  control  ( +  /  —  2  degrees  C), 
installed  in  a  fume  hood. 

5.4.3  Sample  vials — amber  glass,  1-5 
mL  with  Teflon-lined  screw  or  crimp 
cap,  to  fit  GC  autosampler. 

5.5  Balances 

5.5.1  Analytical — capable  of 
weighing  0.1  mg,  Calibration  must  be 
verified  with  class  S  weights  each  day 
of  use. 

5.5.2  Top  loading — capable  of 
weighing  10  mg. 

5.6  Gas  Chromatograph  (GC)— 
analytical  system  with  split  injection, 
capillary  column,  temperature  program 
with  initial  and  final  isothermal  holds, 
and  all  required  accessories  including 
syringes,  analytical  columns,  gases, 
detector,  and  recorder.  The  analytical 
system  shall  meet  the  performance 
specifications  in  Section  12. 

5.6.1  Column — 30  +/-5m  X  0.25 
+  /  -0.02mm  i.d..  99%  methyl,  1%  vinyl. 
1.0  urn  film  thickness,  bonded  phase 
fused  silica  capillary  (Supeloco  SPB-1. 
or  equivalent). 

5.6.2  Detector — flame  ionization. 
This  detector  has  proven  effective  in  the 
analyses  of  drilling  fluids  for  diesel  oil. 
and  was  used  to  develop  the  method 
performance  statements  in  Section  16. 
Guidelines  for  using  altemate  detectors 
are  provided  in  Section  11.1. 

5.7  GC  Data  system — shall  collect 
and  record  GC  data,  store  GC  runs  in 
magnetic  memory  or  on  magnetic  disk  or 
tape,  process  GC  data,  compute  peak 
areas,  store  calibration  data  including 
retention  times  and  response  factors, 
identify  GC  peaks  through  retention 
times,  and  compute  concentrations. 


5.7.1  Data  acquisition— GC  data 
shall  be  collected  continuously 
throughout  the  analysis  and  stored  on  a 
mass  storage  device. 

5.7.2  Response  factors  and 
calibration  curves — the  data  system 
shall  be  used  to  record  and  maintain 
lists  of  response  factors,  and  multi-point 
calibration  curves  (Section  7). 
Computations  of  relative  standard 
deviation  (coefficient  of  variation;  CV) 
are  used  for  testing  calibration  linearity. 
Statistics  on  initial  (Section  8.2)  and 
ongoing  (Section  12.5)  performance  shall 
be  computed  and  maintained. 

5.7.3  Data  processing — the  data 
system  shall  be  used  to  search,  locate, 
identify,  and  quantify  the  compounds  of 
interest  in  each  GC  analysis.  Software 
routines  shall  be  employed  to  compute 
and  record  retention  times  and  peak 
areas.  Displays  of  chromatograms  and 
library  comparisons  are  required  to 
verify  results. 

6.  Reagents 

6.1  Sodium  sulfate — anhydrous, 
(ACS)  granular. 

6.2  Methylene  chloride — Nanograde 
or  equivalent. 

6.3  Reagent  water — water  in  which 
the  compounds  of  interest  and 
interfering  compounds  are  not  detected 
by  this  method. 

6.4  intemal  standard — dissolve  1.0  g 
of  1,3,5-Trichlorobenzene  (Kodak  No. 
1801  or  equivalent)  in  100  mL  methylene 
chloride.  Store  in  glass  and  tightly  cap 
with  Teflon  line  did  to  prevent  loss  of 
solvent  by  evaporation.  Label  with  the 
concentration  and  date.  Mark  the  level 
of  the  meniscus  on  the  bottle  to  detect 
solvent  loss. 

6.5  Calibration  standards — 
calibration  standards  are  prepared  from 
the  same  diesel  oil  expected  to  be  in  the 
sample:  otherwise.  No.  2  diesel  oil  is 
used.  Calibration  standards  are 
prepared  at  the  concentrations  shown  in 
Table  1. 

6.5.1  Weigh  the  appropriate  amount 
of  oil  into  a  tared  10  mL  volumetric  flask 
and  dilute  to  volume  with  methylene 
chloride. 

6.5.2  Using  a  micropipet  or 
microsyringe,  transfer  100  uL  of  each 
reference  standard  solution  (Section 
6.5.1)  to  a  GC  injection  vial.  Add  100  uL 
of  the  TCB  intemal  standard  (Section 
6.4)  to  each  vial  and  mix  thoroughly. 
Calibration  standards  are  made  fresh 
daily  to  avoid  solvent  loss  by 
evaporation. 

6.6  QC  standard — used  for  tests  of 
initial  (Section  8.2)  and  ongoing  (Section 
12.5)  performance.  Prepare  a  reference 
mud  sample  containing  20.000  mg/kg  of 
diesel  by  adding  20.0  -f-  /  -0.2mg  of  No. 
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2  diesel  oil  and  lOJO  -»-  /  -0.1  g  of  EPA 
Generic  Mud  No.  6  (Reference  6)  to  a 
clean  retort  cup  (see  Sectioa  10.1).  Mix 
the  mud  and  diesel  oil  thoroughly  with  a 
metal  spatula. 

7.  Calibration 

7.1  Establish  gas  chromatographic 
operating  conditions  given  in  Table  2. 
Verify  that  the  GC  meets  the 
performance  criteria  (Section  12)  and 
the  estimated  detection  limit  (Section 
1.4).  The  gas  chromatographic  system  is 
calibrated  using  the  intemal  standard 
technique. 

7.2  Intemal  standard  calibration 
procedure — 1 .3.5-Trichlorobenzene 
(TCB)  has  been  shown  to  be  free  of 
interferences  from  the  diesel  oils  tested 
in  the  development  of  this  method. 
Howe\-er,  if  an  interference  is  known  or 
suspected,  the  analyst  must  choose  an 
altemative  intemal  standard  that  is  free 
from  interferences. 

7.2.1    Inject  1  uL  of  each  reference  oil 
standard  containing  the  intemal 
standard  (Table  1  and  Section  8.SJt)  into 
the  GC-FID.  The  TCB  will  elute 
approximately  8.5  minutes  after 
injection.  For  the  GC-FID  used  in  the 


development  of  this  method,  the  TCB 
intemal  standard  peak  was  30  to  50 
percent  of  full  scale  at  an  attenuator 
setting  of  SE-ll  amp. 
7.2.2    Individual  response  factors 
7.2.2.1    Tabulate  the  peak  area 
responses  against  concentration  for 
each  of  the  10  largest  peaks  in  the 
chromatogram  (excluding  the  solvent 
peak,  the  intemal  standard  peak,  and 
any  peaks  that  elute  prior  to  the  intemal 
standard  peak).  (See  Sectimi  13  for 
guidance  on  peak  aelectioB.)  Calculate 
response  factors  (RF)  for  each  peak 
using  the  following  equation: 
Equation  1: 


RF  = 


(AJ(CJ 

(AJfc;) 


where: 

A,= Area  of  the  peak  to  be  meMurad. 
Ai,= Area  of  the  internal  standard  peak. 
C  =  Concentration  of  tiic  peak  to  bs 

measufed  (aig/kg). 
C|,= Concentration  of  the  internal  standard 

(mg/kg). 


RF  combined  = 


(A«MC.) 


wt)ere: 

n  is  the  rnnnber  of  tndh-iduat  p>eakB 
A^# .  .  .  A(ai  are  the  areas  of  the  indrviduat 
peaiis. 

8.  Quality  Assurance/Quality  Control 

8.1    Each  laboratory  that  uses  this 
method  is  required  to  operate  a  formal 
quality  assurance  program  (Reference 
7).  The  rainimiun  requirements  of  this 
program  consiat  of  an  initial 
demonstration  of  laboratory  capability, 
an  ongoing  analysis  of  standards  and 
blanks  as  a  test  of  continued 
performance,  analyses  of  spiked 
samples  to  assess  accuracy,  and 
analysis  of  duplicates  to  assess 
precision.  Laboratory  performance  is 
compared  to  established  performance 
criteria  to  determine  if  the  results  of 
analyses  meet  the  performance  i 

characteristics  of  the  method. 

8.1.1  The  analyst  shall  make  an 
initial  demonstration  of  the  ability  to 
generate  acceptable  accuracy  and 
precision  with  this  method.  This  ability 
is  established  as  described  in  Section 
0.2. 

8.1.2  The  analyst  is^permitted  to 
modify  this  method  to  improve 
separations  or  lower  the  costs  of 
measurements,  provided  all 


performance  requirements  are  met.  Each 
time  a  modification  is  made  to  the 
method,  the  analyst  is  required  to 
achieve  the  estimated  detection  limit 
(Section  1.4)  and  to  repeat  the  procedure 
in  Section  &2  to  demonstrate  method 
performance. 

8.1.3  Analyses  of  spiked  samples  are 
required  to  demonstrate  method 
accuracy.  The  procedure  and  QC  criteria 
for  spiking  are  described  in  Section  8.3. 

8.1.4  Analyses  of  duplicate  samples 
are  required  to  demonstrate  method 
precision.  The  procedure  and  QC 
criteria  for  duplicates  are  described  in 
§8.4. 

8.1.5  Analyses  of  blanks  are  required 
to  demonstrate  freedom  from 
contamination.  The  procedures  and 
criteria  for  analysis  of  a  blank  are 
described  in  Section  8.5. 

8.1.6  The  laboratory  shall,  on  an 
ongoing  basis,  demonstrate  through 
calibration  verification  and  the  analysis 
of  the  QC  standard  (Section  6.6)  that  the 
analysis  system  is  in  controL  These 
procedures  are  described  in  Sectioa  12. 

8.1.7  The  laboratory  shall  maintain 
records  to  define  the  quality  of  data  that 
is  generated.  Development  of  accuracy 


7.2.2.2  If  the  RF  is  constant  ( <  1 S-^. 
CV)  over  the  calibration  range  (Table  1). 
the  RF  can  be  assumed  to  be  invariant 
and  the  average  RF  can  be  used  for 
calculations.  Alternatively,  the  results 
can  be  used  to  plot  a  calibration  curve 
of  response  rations.  AjA^^  vs  RF. 

7.2.2.3  Calibration  verification — the 
average  RF  or  a  point  on  the  calibrabon 
curve  shall  be  verified  on  each  working 
day  by  the  measurement  of  one  or  ntore 
calibration  standards.  If  the  RF  for  any 
peak  varies  frojn  the  RF  obtained  in  the 
cahbration  by  more  than  ±15  percent, 
the  teiit  shall  be  repeated  using  a  fresh 
calibration  standard.  Alternatively,  a 
new  cahbration  carve  shall  be  prep<ired. 

7.2.3    Combined  response  factor — to 
reduce  the  error  associated  with  the 
measurement  of  a  single  peak,  a 
combined  response  factor  is  used  for 
computation  of  the  diesel  oil 
concentration.  This  combined  response 
factor  is  the  sum  of  the  individual 
response  factors  as  given  in  equations  2 
or  3: 

Equation  2: 

RF  conibiBed=RF(l)  <«-  RF(2) . 
+  RF(n) 

Equation  3: 


statements  is  described  in  Sections  &3.4 
and  12.5.  | 

8.2    Initial  predsioo  and  accuracy — 
to  establish  the  ability  to  generate 
acceptable  precision  and  accuracy,  the 
analyst  shall  perform  the  following 
operations: 

8.2.1  Retort,  extract,  concentrate, 
and  analyze  four  samples  of  the  QC 
standard  (Sections  6.6  and  10.1.3) 
according  to  the  procedure  beginning  in 
Section  10. 

8.2.2  Using  results  of  the  set  of  four 
analyses,  compute  the  average  recovery 
(X)  in  mg/kg  and  the  standard  deviation 
of  the  recovery  (s)  in  mg/kg  for  each 
sainple  by  the  intemal  standard  method 
(Sections  7.2  and  14.2). 

8.2.3  For  each  compound,  compare  s 
and  X  with  the  corresponding  limits  for 
initial  precision  and  accuracy  in  Table  4. 
If  s  and  X  meet  the  acceptance  criteria, 
system  performance  is  acceptable  and 
analysis  of  samples  may  begin.  If. 
however,  s  exceeds  the  precision  limit 
or  X  falls  outside  the  range  for  accuracy, 
system  performance  is  unacceptable.  In 
this  ev&oL  review  this  method  and  the 
manufacturer's  instructions,  correct  the 
problem,  and  repeal  the  test 
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8.3    Method  accuracy — the 
laboratory  shall  spike  a  minimum  of  20 
percent  (one  sample  in  each  set  of  five 
samples)  of  all  drilling  fluid  samples. 
This  sample  shall  be  spiked  with  the 
diesel  oil  that  was  added  to  the  drilling 
fluid.  If  a  reference  standard  of  diesel  oil 
thai  was  added  to  the  drilling  fluid  is  not 
available.  No.  2  diesel  oil  shall  be  used 
for  this  spike.  If  doubt  of  the  identity 
and  concentration  of  diesel  oil  in  any  of 
the  remaining  80  percent  of  the  samples 
exists,  that  sample  shall  be  spiked  to 
conHrm  the  identity  and  establish  the 
diesel  oil  concentration. 

8.3.1    The  concentration  of  the  spike 
in  the  sample  shall  be  determined  as 
follows: 

8.3.1.1  If.  as  in  compliance 
monitoring,  the  concentration  of  the  oil 
in  the  sample  is  being  checked  against  a 
regulatory  concentration  limit,  the  spike 
shall  be  at  that  limit  or  at  one  to  five 
times  higher  than  the  background 
concentration  determined  in  Section 
8.3.2.  whichever  concentration  is  larger. 

8.3.1.2  If  the  concentration  of  the  oil 
in  a  sample  is  not  being  checked  against 
a  limit,  the  spike  shall  be  at  the 
concentration  of  the  QC  standard 
(Section  6.6]  or  at  one  to  five  times 
higher  than  the  background 
concentration,  whichever  concentration 
is  larger. 

8.3u!    Analyze  one  sample  aliquot  to 
determine  the  background  concentration 
(B)  of  oil  content  and  of  diesel  oil.  If 
necessary,  prepare  a  standard  solution 
appropriate  to  produce  a  level  in  the 
sample  at  the  regulatory  concentration 
limit  or  at  one  to  Ave  times  the 
background  concentration  (per  Section 
8.3.1).  Spike  a  second  sample  aliquot 
with  the  standard  solution  and  analyze 
it  to  determine  the  concentration  after 
spiking  (A)  of  each  analyte.  Calculate 
the  percent  recovery  (P)  of  oil  content 
and  of  diesel  oil: 

P-100(A-B)/T 

where  T  it  the  true  value  of  the  spike. 

8.3.3    Compare  the  percent  recovery 
for  oil  content  and  for  diesel  oil  with  the 
corresponding  QC  acceptance  criteria  in 
Table  4.  If  the  resulU  of  the  spike  fail 
the  acceptance  criteria,  and  the  recovery 
of  QC  standard  in  the  ongoing  precision 
and  recovery  test  (Sections  10.1.3  and 
12.5)  is  within  the  acceptance  criteria  in 
Table  4,  and  interference  may  be 
present  (see  Sections  3  and  15  for 
identification  of  interferences).  In  this 
case,  the  result  may  not  be  reported  for 
regulatory  compliance  purposes.  If. 
however,  the  results  of  both  the  spike 
and  the  ongoing  precision  and  recovery 
lest  fail  the  acceptance  criteria,  the 
analytical  system  is  judged  to  be  out  of 
control  and  the  problem  must  be 


immediately  identified  and  corrected, 
and  the  sample  set  reanalyzed. 

8.3.4    As  part  of  the  QA  program  for 
the  laboratory,  method  accuracy  for 
samples  shall  be  assessed  and  records 
shall  be  maintained.  After  the  analysis 
of  Ave  spiked  samples  in  which  the 
recovery  passes  the  test  in  Section  8.3. 
compute  the  average  percent  recovery 
(P)  and  the  standard  deviation  of  the 
percent  recovery  (Sp).  Express  the 
accuracy  assessment  as  a  percent 
recovery  interval  from  P  — 2Sp  to  P  +  2Sp. 
For  example,  if  P  =  90%  and  Sp  =  10%  for 
five  analyses  of  diesel  oil.  the  accuracy 
interval  is  expressed  as  70  to  110%. 
Update  the  accuracy  assessment  on  a 
regular  basis  [e.g.,  after  each  5  to  10  new 
accuracy  measurements). 

8.4    The  laboratory  shall  analyze 
duplicate  samples  for  each  drilling  fluid 
type  at  a  minimum  of  20  percent  (one 
sample  for  each  five  sample  set).  A 
duplicate  sample  shall  consist  of  a  well- 
mixed,  representative  aliquot  of  the 
sample. 

8.4.1  Analyze  one  sample  in  the  set 
in  duplicate  per  the  procedure  beginning 
in  Section  10. 

8.4.2  Compute  the  relative  percent 
difference  (RPD)  between  the  two 
results  per  the  following  equation: 

Equation  4: 


RPD> 


fDl-D2) 
(Dl  +  D2)/2 


X100 


where: 

Dl  s  concentration  of  diesel  in  the 
sample 

D2  K  concentration  of  diesel  oil  in  the 
second  (duplicate)  sample 

8.44    The  relative  percent  difference 
for  duplicates  shall  meet  the  acceptance 
criteria  in  Table  5.  If  the  criteria  are  not 
met.  the  analytical  system  shall  be 
judged  to  be  out  of  control,  and  the 
problem  must  be  immediately  identified 
and  corrected,  and  the  sample  set 
reanalyzed. 

&5  Blanks — reagent  water  blanks 
are  analyzed  to  demonstrate  freedom 
from  contamination. 

8.5.1  Extract  and  concentrate  a 
reagent  water  blank  initially  and  with 
each  sample  set  (samples  started 
through  the  analysis  on  the  same  day,  to 
a  maximum  of  5  samples).  Analyze  the 
blank  immediately  after  analysis  of  the 
QC  standard  (Section  6.6)  to 
demonstrate  freedom  from 
contamination. 

8.5.2  If  any  of  the  components  of 
diesel  oil  or  any  potentially  interfering 
compound  is  detected  in  a  blank, 
analysis  of  samples  is  halted  until  the 


source  of  contamination  is  eliminated 
and  a  blank  shows  no  evidence  of 
contamination. 

8.6  Comparison  of  gravimetric  and 
diesel  oil  measurements. 

8.6.1    Compare  the  concentration  of 
the  oil  content  (Section  14.1.2) 
determined  gravimetrically  with  the 
diesel  oil  concentration  determined  by 
CCFID  (Section  14.2.2).  If  the  diesel  oil 
concentration  exceeds  the  gravimetric 
oil  concentration,  the  analysis  has  been 
performed  improperly.  Correct  the  error 
or  repeat  the  sample  analysis  beginning 
with  Section  10. 

8.7  The  specifications  contained  in 
this  method  can  be  met  if  the  apparatus 
used  is  calibrated  properly,  then 
maintained  in  a  calibrated  state.  The 
standards  used  for  initial  (Section  8.2) 
and  ongoing  (Section  12.5)  precision  and 
recovery  should  be  identical,  so  that  the 
most  precise  results  will  be  obtained. 
The  GC  instrument  will  provide  the 
most  reproducible  results  if  dedicated  to 
the  settings  and  conditions  required  for 
the  analyses  of  the  analyte  given  in  this 
method. 

8.8  Depending  on  specific  program 
requirements,  field  replicates  and  field 
spikes  of  diesel  oil  into  samples  may  be 
required  to  assess  the  precision  and 
accuracy  of  the  sampling  and  sample 
transporting  techniques. 

0.  Sample  Collection,  Preservation,  and 
Handling 

9.1  Collect  drilling  fluid  samples  in 
wide-mouth  glass  containers  following 
conventional  sampling  practices 
(Reference  8). 

9.2  Samples  must  be  representative 
of  the  entire  bulk  drilling  fluid.  In  some 
instances,  composite  samples  may  be 
required. 

9.3  Maintain  samples  at  0  to  4 
degrees  C  from  the  time  of  collection 
until  extraction. 

9.4  Sample  and  extract  holding  times 
for  this  method  have  not  yet  been 
estabhshed.  However,  based  on  tests  of 
wastewater  for  the  analytes  determined 
in  this  method,  samples  shall  be 
extracted  within  seven  days  of 
collection  and  extracts  shall  be 
analyzed  within  40  days  of  extraction. 

9.5  As  a  precaution  against  analyte 
and  solvent  loss  or  degradation,  sample 
extracts  are  stored  in  glass  bottles  with 
Teflon  lined  caps,  in  the  dark,  at  —  20  to 
— 10  degrees  C. 

10.  Sample  Extraction  and 
Concentration 

10.1    Retort 

10.1.1    Tare  the  retort  sample  cup  and 
cap  to  the  nearest  0.1  g.  Transfer  a  well 
homogenized  and  representative  portion 
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of  the  drilling  fluid  to  be  tested  into  the 
sample  cup.  Do  not  fill  the  retort  cup  to 
the  lop  so  that  excess  sample  must  be 
wiped  off.  Place  the  cap  on  the  cup  and 
reweigh.  Record  the  weight  of  Ihe 
sample  to  the  nearest  0.1  g.  Note:  On 
agitation,  most  drilling  fluids  entrain  air 
as  small  bubbles.  The  extent  of  air 
entrainment  is  uncertain  and  is  difficult 
to  detect  when  the  mud  is  poured  into 
the  retort  cup.  By  weighing  the  drilling 
fluid,  the  quantitative  detection  of  diesel 
oil  is  improved.  In  addition,  by  using  a 
gravimetric  measurement  of  the  amount 
of  sample,  the  retort  cup  does  not  need 
to  be  completely  filled.  This  procedure 
avoids  the  error  that  occurs  when  the 
cup  is  filled  and  the  oil  rises  to  the 
surface  of  the  sample  and  must  be 
wiped  off  (as  occurs  if  the 
manufacturer's  instructions  are 
followed),  thus  resulting  in  a  loss  of  oil. 

10.1.2  Follow  the  manufacturer's 
instructions  for  retort  of  the  drilling 
fluid.  Substitute  6  g  of  loosely  packed 
glass  wool  for  the  steel  wool  in  the 
manufacturer's  instructions  and  distill 
the  sample  into  a  glass  receiver.  The 
presence  of  solids  in  the  distillate 
require  that  the  distillation  be  rerun 
starting  with  a  new  portion  of  sample. 
Placing  more  glass  wool  in  the  retort 
expansion  chamber,  per  the 
manufacturer's  instructions,  will  help 
prei'ent  the  solids  from  being  carried 
over  in  the  distillation. 

10.1.3  QC  standard— used  for  tests  of 
initial  (section  8.2)  and  ongoing  (section 
12.5)  precision  and  accuracy.  For  the 
initial  set  of  four  samples  (section  8.2) 
and  for  each  set  of  samples  started 
through  the  retort  process  on  the  same 
working  day  (to  a  maximum  of  five), 
prepare  a  QC  sample  as  follows: 

10.1.3.1  Place  the  QC  standard 
(section  6.y)  in  the  retort  cup  beginning 
in  section  10.1. 

10.1.3.2  Analyze  the  QC  standard 
beginning  with  section  10.1.2  then 
proceeding  to  section  10.2. 

10.1.4  Blank— For  the  initial  set  of 
four  samples  (section  8.2)  and  for  each 
set  of  samples  started  through  the  retort 
process  on  the  same  working  day  (to  a 
maximum  of  five),  prepare  a  blank  as 
follows: 

10.1.4.1  Place  10  mL  of  reagent  water 
in  a  clean,  tared,  retort  cup  and  weigh  to 
Ihe  nearest  mg.  Record  the  weight  of  the 
reagent  water. 

10.1.4.2  Analyze  the  blank  beginning 
with  section  10.1.2  then  proceeding  to 
section  10.2. 

10.2    Extraction  and  drying.  | 

10.2.1     After  Ihe  distillation  is 
complete,  pour  the  retort  distillate  into  a 
60  ml.  separatory  funnel.  Quantitatively 
rinse  the  inner  surfaces  of  the  retort 
stem  and  condenser  with  methylene 
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chloride  into  the  separatory  funnel. 
Rinse  the  receiver  with  two  full  receiver 
volumes  of  methylene  chloride  and  add 
to  the  separatory  funnel. 

10.2.2  Stopper  and  shake  the  funnel 
for  one  minute,  with  periodic  venting  to 
prevent  a  buildup  of  gas  pressure.  Allow 
the  layers  to  separate.  Prepare  a  glass 
filtering  funnel  by  plugging  the  bottom 
with  a  piece  of  glass  wool  and  pouring 
in  1  to  2  inches  of  anhydrous  sodium 
sulfate.  Alternatively,  a  drying  column 
may  be  used.  Wet  the  funnel  or  column 
with  a  small  portion  of  methylene 
chloride  and  allow  the  methylene 
chloride  to  drain  to  a  waste  container. 

10.2.3  Place  the  glass  filtering  funnel 
or  drying  column  into  the  top  of  a 
Kudema-Danish  (K-D)  flask  equipped 
with  a  preweighed  10  mL  receiving  flask. 
Add  a  preweighed  boiling  chip  to  Ihe 
receiving  flask.  Drain  the  methylene 
chloride  (lower)  layer  into  the  glass 
filtering  funnel  or  drying  column,  and 
collect  the  extract  in  the  K-D  flask. 

10.2.4  Repeal  the  methylene  chloride 
extraction  twice  more,  rinsing  the  retort 
with  two  thorough  washings  each  time 
and  draining  each  methylene  chloride 
extrpct  through  the  funnel  or  drying 
column  into  the  K-D  flask. 

10.3  Concentration 

10.3.1  Place  a  Snyder  column  on  the 
K-D  flask.  Prewel  the  Snyder  column  by 
adding  about  one  mL  of  methylene 
chloride  to  the  top.  Place  the  K/D 
apparatus  on  a  hot  water  bath  (60  to  65 
degrees  C)  so  that  the  concentrator  tube 
is  partially  immersed  in  the  hot  water, 
and  the  entire  lower  rounded  surface  of 
the  flask  is  bathed  with  hot  vapor. 
Adjust  the  vertical  position  and  the 
water  temperature  as  required  to 
complete  the  concentration  in  15  to  20 
minutes.  At  the  proper  rale  of 
distillation,  the  balls  of  Ihe  column  will 
actively  chatter  but  the  chambers  will 
not  flood  with  condensed  solvent. 
Concentrate  the  sample  until  it  is  free  of 
methylene  chloride.  Remove  the  K-D 
apparatus  from  the  hot  water  bath  and 
allow  to  cooL 

10.3.2  Weigh  and  record  the  final 
weight  of  the  receiving  flask. 

10.3.3  Dissolve  the  oil  in  methylene 
chloride  and  adjust  Ihe  final  volume  to 
1.0  mL.  If  Ihe  extract  did  not  concentrate 
to  a  final  volume  of  1.0  mL  or  less, 
adjust  the  final  volume  to  10.0  mL. 

11.  Gas  Chromatography 

11.1     Table  3  lists  the  retention  times 
that  can  be  achieved  under  the 
condition  in  Table  2  for  the  n-alkanes  of 
interest.  Examples  of  separations  that 


can  be  achieved  are  shown  in  Figure  1.' 
Other  retort  devices,  columns, 
chromatographic  conditions,  or 
detectors  may  be  used  If  Ihe  estimated 
detection  limits  (Section  1.4)  and  the 
requirements  of  Section  8.2  are  mel. 

11.2  Using  a  micropipet  or 
microsyringe.  transfer  equal  100  uL~ 
volumes  of  the  sample  extract  or  QC 
standard  extract  (Section  10.3.3)  and  the 
TCB  internal  standard  solution  (Section 
6.4)  into  a  GC  injection  vial.  Cap  lightly 
and  mix  thoroughly. 

11.3  Inject  1  uL  of  Ihe  sample  extract 
or  reference  standard  into  Ihe  GC  using 
Ihe  conditions  in  Table  2. 

11.4  Begin  data  collection  and  the 
temperature  program  at  the  lime  of 
injection. 

11.5  If  the  area  of  any  peak  exceeds 
the  ralibraSion  range  of  the  system, 
make  a  10-fold  dilution  of  the  extract 
(Section  10.3.3).  mix  a  100  uL  aliquot  of 
this  dilute  extract  with  90  uL  of  Ihe 
internal  standard  solution  (Section  6.4). 
and  reanalyze. 

12.  System  and  Laboratory  Performance 

12.1  At  Ihe  beginning  of  each 
working  day  during  which  analyses  are 
performed,  GC  calibration  is  verified. 
For  these  tests,  analysis  of  the  300  mg/ 
mL  calibration  standard  (Table  1)  shall 
be  used  to  verify  all  performance 
criteria.  Adjustment  and/or 
recalibralion  (per  Section  7)  shall  be 
performed  until  all  performance  criteria 
are  met.  Only  after  all  performance 
criteria  are  met  may  the  QC  standard, 
blank,  and  samples  be  analyzed. 

12.2  Retention  limes 

12.2.1  Retention  time  of  the  internal 
standard — the  absolute  retention  time  of 
the  TCB  internal  standard  shall  be 
within  Ihe  range  of  7.96  to  8.08  minutes. 

12.2.2  Relative  retention  limes  of  the 
n-alkanes — the  retention  limes  of  the  n- 
alkanes  relative  to  the  TCB  internal 
standard  shall  be  within  Ihe  limits  given 
in  Table  4. 

12.3  Calibration  verification 

12.3.1  Compute  the  response  factor 
for  each  peak  by  the  internal  standard 
technique  (Section  7.2). 

12.3.2  For  each  peak,  compare  Ihe 
response  factor  with  the  response  factor 
from  the  initial  calibration  (Section 
7.2.2).  If  all  response  factors  are  within 
±15  percent  of  their  respective  values  in 
Ihe  initial  calibration,  system  calibration 
has  been  verified.  If  not.  prepare  a  fresh 
calibration  standard  and  repeat  the  tc^st 
(Section  12.1),  or  recalibrate  (Section  7). 


'  Figurr  1 — Sumple  QtriMn,il(igriiin&.  is  mil 
piihli.shrd  in  Ihi-  Federal  Register  Inil  is  MVrfiliililr  in 
thi-  piitilii  dor.kcl  S)i'  "AddiTSM's'  s<^  lion 
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12.4  Multiple  GC  peaks — each  n- 
iilkane  shall  give  a  single,  distinct  GC 
peak. 

12.5  Ongoing  precision  and  accuracy 

12.5.1  Compute  the  oil  content 
concentration  and  the  concentration  of 
diesel  oil  in  the  QC  standard  in  each 
sample  set  (Section  10.1.3)  prior  to 
analysis  of  any  sample  in  the  set. 

12.5.2  Compare  the  concentration 
with  the  QC  limit  in  Table  4.  If  the 
concentrations  of  oil  content  and  of 
diesel  oil  in  the  QC  standard  meet  the 
acceptance  criteria,  system  performance 
is  acceptable  and  analysis  of  samples 
may  proceed.  If,  however,  the 
concentrations  do  not  meet  the 
acceptance  criteria,  system  performance 
is  unacceptable.  In  this  event,  correct 
the  problem,  reprocess  the  sample  set 
(Section  10),  and  repeat  the  ongoing 
precision  and  accuracy  test  (Sections 
10.1.3  and  12.5). 

12.5.3  Add  results  that  pass  the 
specifications  in  Section  12.5.2  to  initial 
and  previous  ongoing  data.  Update  QC 
charts  to  form  a  graphic  representation 
of  continued  laboratory  performance. 
Develop  statements  of  laboratory 
accuracy  for  oil  content  and  diesel  oil  in 
drilling  fluids  by  calculating  the  average 
percent  recovery  (R)  and  the  standard 
deviation  of  percent  recovery  (s,). 
Express  the  accuracy  statement  as  a 
recovery  interval  from  R-2sTtoR+2Sr. 
For  example,  if  R=95  percent  and  •r=5 
percent,  the  accuracy  is  85  to  105 
percent. 

13.    Qualitative  Determination 
If  less  than  10  GC  peaks  (excluding 
the  solvent  peak,  the  internal  standard 
peak,  and  any  peaks  that  elute  prior  to 
the  TCB  internal  standard  peak)  are 
present  in  the  analysis  of  the  sample, 
and  the  QC  tests  (Sections  8  and  12)  for 
the  sample  set  are  acceptable,  diesel  oil 
is  not  present  in  the  sample.  If  10  or 
more  GC  peaks  are  present  in  the 
analysis  of  the  sample,  diesel  oil  is 
identified  by  comparing  the  relative 
retention  times  and  relative  areas  of 
peaks  from  the  analysis  of  the 
concentrated  extract  of  a  mud  sample  to 


the  relative  retention  times  and  relative 
areas  of  peaks  from  the  reference 
standard. 

13.1  Relative  retention  times — the  n- 
alkane  peaks  (Table  3)  shall  be  within 
the  limits  in  Table  3.  If  the  relative 
retention  times  are  not  within  these 
limits,  repeat  the  analysis  of  the 
reference  diesel  oil  and  the  analysis  of 
concentrated  extract  of  the  mud  sample 
and  compare  the  relative  retention 
times.  If  the  relative  retention  times  of 
the  n-alkane  peaks  do  not  agree,  the 
retention  times  of  the  10  largest 
components  that  agree  within  ±1 
percent  are  used  for  the  identification  of 
diesel  oil  (per  Section  13.2)  and  for 
determination  of  the  concentration  of 
diesel  oil  in  the  mud  sample  (per  Section 
14). 

13.2  Distribution  of  peak  area  ratios 
(Reference  9)— diesel  oil  is  further 
identified  by  comparing  the  distribution 
of  the  area  ratios  of  peaks  in  the 
chromatogram  of  the  calibration 
standard  (Section  6.5)  to  these  same 
ratios  in  the  chromatogram  of  the 
sample. 

13.2.1  Compare  the  chromatograms 
of  the  calibration  standard  and  the 
sample. 

13.2.2  Select  the  10  peaks  largest  in 
area  in  the  chromatogram  of  the  sample 
that  are  in  relative  retention  time 
agreement  with  the  corresponding  peaks 
in  the  calibration  standard  (Section  13.1) 
and  appear  to  be  unique  to  the 
calibration  standard.  Exclude  the 
solvent  peak,  the  internal  standard 
peak,  any  peaks  that  elute  prior  to  the 
internal  standard  peak,  and  any 
multiplet  and  unresolved  peaks.  For 
most  samples,  these  will  be  the  n-alkane 
peaks. 

13.2.3  Using  the  largest  peak  of  the 
10  peaks  as  reference,  divide  the  area  of 
each  of  the  other  nine  peaks  by  the  area 
of  this  largest  peak.  Repeat  this  division 
process  for  the  same  10  peaks  in  the 
calibration  standard. 

13.2.4  Compare  the  ratios  of  areas  of 
the  nine  peaks  in  the  sample  with  the 
respective  ratios  of  the  areas  of  the  nine 


corresponding  peaks  in  the  reference 
standard. 

13.2.4.1  If  all  of  these  ratios  agree 
within  ±21  percent,  diesel  has  been 
positively  identified.  The  quantity  of 
diesel  oil  is  then  determined  per  Section 
14. 

13.2.4.2  If  any  of  the  ratios  do  not 
agree  with  ±21  percent,  an  interference 
is  suspected. 

13.2.4.3  If  other  peaks  can  be  found 
that  agree  in  relative  retention  time 
(Section  13.1)  and  in  ratio  (Section 
13.2.4.1).  use  these  peaks  for 
quantitation  per  Section  14.  If  10  peaks 
that  agree  cannot  be  found.  Method  1625 
(Revision  C  or  greater)  shall  then  be 
used  to  determine  the  presence  and 
concentrations  of  the  polynuclear 
atomic  hydrocarbons  (PAH's)  present  in 
the  sample. 

14.    Quantitative  Determination 

14.1  Oil  content  by  gravimetry. 

14.1.1  Subtract  the  weight  of  the 
preweighed  receiving  flask  and  boiling 
chip  (Section  10.2.3)  from  the  flnal 
weight  of  the  receiving  flask  (Section 
10.3.2). 

14.1.2  Calculate  the  concentration  of 
oil  content  in  the  sample  using  the 
following  equation: 

Equation  5: 

W 
qmg/kg)=  —  XIOOO 

1 

where: 

W,= final  weight  of  oil  in  mg  (fitim  Section 

14.1.1) 
W,°Mret  weight  of  sample  in  grams  (from 

Section  10.1.1) 

14.2  Diesel  oil  by  gas 
chromatography 

14.2.1    Compute  the  concentration  of 
diesel  oil  in  the  sample  extract  using  the 
combined  response  factor  given  in 
Section  7.3.3  for  the  10  largest  peaks 
chosen  in  Section  13  using  the  following 
equation: 

Equation  6: 


C(mg/mL)> 


(Am)(RF  combined) 


where: 

Cm  is  tlic  concentraHon  of  the  oil  in  the 
extract 

14.2.2    Calculate  the  concentration  of 
diesel  oil  (in  mg/kg)  in  the  sample  as 
follows: 

Equalioa7: 


Qmg/kg). 


(WJ 


XIOOO 


where: 

V„a>  final  extract  volume  in  mL  (from  Section 
lOJJ  or  14JU) 


W,B  wet  weight  of  sample  in  grams  (from 
Section  10.1.1) 

14.2.3    If  the  area  of  any  peak  in  the 
chromatographic  pattern  exceeds  the 
calibration  range  of  the  GC  the  extract 
is  diluted  by  a  factor  of  10  with 
methylene  chloride,  100  uL  is  withdrawn 
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and  mixed  with  90  uL  of  the  internal 
standard  solution  (Section  6.4)  and  the 
diluted  extract  is  reanalyzed. 

14.3    Results  of  analyses  of  drilling 
fluids  are  reported  in  units  of  mg/kg 
(wet  weight)  to  three  significant  figures. 
Results  for  samples  that  have  been 
diluted  are  reported  at  the  least  dilute 
level  at  which  the  peak  areas  are  within 
the  calibration  range  (Section  14.2.3). 

15.    Complex  Samples 

15.1  The  most  common  interference 
in  the  determination  of  diesel  oil  is  from 
mineral  oil  in  the  drilling  fluid  (see 
Sections  3  and  13).  Drilling  fluids  may 
also  contain  proprietary  lubricity 
additives  that  can  interfere  with  the 
identification  and  quantification  of 
diesel  oil. 

15.2  The  presence  of  mineral  oil  or 
other  interfering  oils  and  additives  can 
often  be  determined  by  comparing  the 
pattern  of  chromatographic  peaks  in  the 
sample  with  the  patterns  of 
chromatographic  peaks  in  the  reference 
standard  (Sections  6.5  and  10.1.3)  and  in 
the  spiked  sample  (Section  8.3). 

15.3  In  cases  where  there  is  a 
mixture  of  diesel  and  mineral  oil.  the 
analyst  may  have  to  choose  some  of  the 
smaller  early  or  late  eluting  peaks 
present  in  the  chromatographic  pattern 
of  the  diesel  oil,  and  not  present  in  the 
chromatographic  pattern  of  the  mineral 
oil,  to  determine  the  diesel  content. 
Quantification  using  these  peaks  is 
performed  by  using  these  peaks  for 
calibration  (Section  7)  and  for 
determination  of  the  final  concentration 
(Section  14). 

16.    Method  Performance 

16.1  This  method  was  developed  by 
two  laboratories  that  tested  for  diesel  oil 
in  drilling  fluids  (mainly  drilling  muds) 
over  a  two-period.  The  performance 
data  for  this  method  are  based  on  the 
performance  of  the  method  in  these  two 
laboratories  (Reference  10). 

16.2  The  most  commonly  occurring 
drilling  fluid  in  the  tests  of  this  method 
was  a  seawater  lignosulfonate  mud 
(EPA  Generic  Mud  No.  8).  The  estimated 
detection  limit  for  diesel  oil  in  this  mud 
is  100  ug/kg. 
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Tabi£  1.— Concentration  of 
Caubration  Standards 


Expected 
conceifiliation  in 


50,000  mg/kg. 
30,000  mg/kg.. 
10,000  mg/kg.. 

5.000  mg/kg..„ 
2,000  mg/kg.... 


WtotOietel 

oilmlOmL 

vokanetric' 

(S) 


Concentration 

m  standard 


(*) 
7.6 
3.0 

1.5 
0.6 


760  mg/mL 
300mg/mL 
ISO  mg/mL 
60  mg/mL 


■  Weigh  oi  to  the 
*  Use  undkiled  oil 


mg. 


Table  2.— Gas  Chromatographic 
Operating  Conditions— Method  1651 ' 

Injection  poa  transter  hne,  and  detector  tenyera 

tures=275deg.C 
Cokimn  temperature  program: 

Intial  temperature:  90  deg  C 

Initial  time:  0  mvxjtes 

Ramp:  90-250  deg    C  @  5  deg.  C  per  rnnule 

Rnal  temperature  250  deg  C 

Fmal  hold:   10  minutes  or  unH  M  pedu  have 
ekjted. 
Canier  gas  and  Horn  rates: 

Gamer:  nitrogen  or  hetum 
Vekxaty  20-40  cm/sec  @  90  deg  C 

Spkt  ratio  801-1201 

Makeup  gas:  as  requred  by  manufacturer 
Hydrogen  and  ar  flow  rates  as  specitod  by  m»«>- 

lacturer 
Detector  amplifier  settvigs    10-11   arrv  *ul  ac^. 
Anenuation  is  ad)us>ed  so  that  ttte  highes*  peak*  m» 

on  scale  m  the  most  concentrated  stwvted. 
Recorder  Chan  speed  ol  1-2  cm/mm  (fixed) 

■  Condrtions  are  approumate  and  can  be  adjusted 
to   meet   the  performance  criterta  in   Secbon    12 

Table  3 — Retention  Times  and  Rela- 
tive Retention  Time  Limits  for 
Major  Components  of  Diesel  Oil- 
Method  1651 


Retention  time 


TCB... 

n-Cl2. 

nC13. 

n-Cl4. 

n-C15 

n-Cl6. 

n-C17 

n<:i8. 

nC19. 

n-C20. 

nC21  .. 

n-C22.. 

n-C23  . 

n<:24.. 


Compound 


8.0 
9.9 
12.6 
15.3 
17.9 
20.4 
22.9 
2S.2 
27J 
29.4 
31.5 
33.4 
35.3 


35.3   > 
37.1  ' 


1.00-1.00 
1.22-1.24 
1.55-1  57 
1.89-1  92 
2.21-2  25 
252-256 
282-288 
3.12-3  15 
3.39-3  43 
3.66-371 
3.90-397 
4  14-4^1 
437-4  45 
4.56-4.69 
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Table 4— OC  Acceptance Crtteria  for  Precisiow  and  Recovery— Method  1651 

Tw> 

ConotnlrMton 

(mg/kg) 

Liml  tor  •  (ma/ 

Rang*  tor  X  <mg/kg) 

R«iga  tor  P  (mg/hg) 

Die»eio«byGC 

— " — - 

20.000 
n» 

20.000 
n> 

1 

3.400 
0.17n 

3.aoo 

0.18n 

18.000-23.700 
omn-  Il6n 

17.200-20..T00 
OSOn-  l.oen 

16,700-24.900 
0.82n-  1.22n 

13,600-21.400 
0.73n-  1.14rt 

'  For  atm  lest  ( 


I  in  the  rang*  of  1.000-SO.OOO  mg/kg.  aaaumng  a  ipite  to  backgiound  ratto  ol  5:1. 


Table  5— QC  Acceptance  Crtteria  for 
Duplicates— Method  1651 


Coocanaaiun  datoctod 

RaMM 

pcfosnt  dMsfvnoc 

(mg/kg) 

Otcomam 

Oiaaaloi 

500 „    „ _! 

750 

36 
30 

2S 
•4 
t1 
t1 
SO 
30 

94 
68 

1  QOO 

54 

2.000 

34 

S,UIA) 

97 

10,000 

18 
16 

50.000 

15 

Dated:  December  27. 1988. 
WUliaai  A.  WUMngloa. 
Acting  Assistant  Administrator  for  Water. 
|FR  Doc  ae-3(M  Filed  1-6-80:  8:45  amj 
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Federal  Register 

Vol.  54.  No.  S 

Monday.  January  9.  1989 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
orgarization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

(Docket  Na8S-034N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meeting 

Notice  is  hereby  given  that  meetings 
of  the  Meat  and  Poultry  and  Seafood 
Subcommittees  of  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  will  be  held  on  Monday, 
Tuesday,  and  Wednesday,  January  23- 
25, 1989,  from  9«)  a.m.  to  5:00  p.m..  at 
the  Sheraton  Crystal  City  Hotel.  1800 
Jefferson  Davis  Highway.  Arlington, 
Virginia. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microoganisms  that  indicate  whether 
foods  have  been  produced  using  good 
manufacturing  practices. 

The  subcommittees,  which  are 
comprised  of  committee  members,  will 
be  meeting  to  review  and  discuss 
assignments  referred  to  them  by  the  full 
committee  and  to  prepare  comments  on 
those  assignments. 

The  meetings  are  open  to  the  public 
un  a  space  available  basis.  Comments  of 
interested  persons  may  be  filed  prior  to 
the  meeting  in  order  that  they  may  be 
considered  and  should  be  addressed  to 
Ms.  Catherine  M.  DeRoever,  Director, 
Executive  Secretariat,  U.S.  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service.  Room  3175,  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  Background 
materials  are  available  for  inspection  by 
contacting  Ms.  DeRoever  on  (202)  447- 
915a 


Done  at  Washington,  DC  on:  January  5, 
1989. 

Kenneth  A.  Giiles, 

Chairman. 

|FR  Doc.  89-505  Filed  1-&-89:  8:55  am] 
■axMo  cooe  MM-oaMi 


Federal  Qrain  Inspection  Service 

Designation  Renewal  of  tt>e  Lima 
Agency  (OH)  and  ttie  State  of  Virginia 
(VA) 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
designation  renewal  of  the  Lima  Grain 
Inspection  Service,  Inc..  and  the  Virginia 
Department  of  Agriculture  and 
Consumer  Services  as  official  agencies 
responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  February  1. 1989. 
ADDRESS:  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building. 
P.O.  Box  96454.  Washington,  DC  2009O- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Ser\ice  announced  that  Lima's 
and  Virginia's  designations  terminate  on 
January  31, 1989.  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
August  2. 19B8,  Federal  Register  (53  FR 
29075).  Applications  were  to  be 
postmarked  by  September  1, 1988.  Lima 
and  Virginia  were  the  only  applicants 
for  designation  in  their  area  and  each 
applid  for  designation  renewal  in  the 
entire  area  currently  assigned  to  that 
agency. 

The  Service  announced  the  applicant 
names  in  the  October  5. 1988,  Federal 
Register  (53  FR  39121)  and  requested 


comments  on  the  applicants  for 
designation.  Comments  were  to  be 
postmarked  by  November  17. 1988:  no 
comments  were  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and,  in  accordance  with  section 
7(f)(1)(B),  determined  that  Lima  and 
Virginia  are  able  to  provide  onicial 
services  in  the  geographic  area  for 
which  the  Service  is  renewing  their 
designation.  Effective  February  1. 1989. 
and  terminating  January  31, 1992.  Lima 
is  designated  to  provide  o^cial 
inspection  services  and  Virginia  is 
designated  to  provide  official  inspection 
and  Class  X  or  Qass  Y  weighing 
services  in  their  specified  geographic 
areas,  as  previously  described  in  the 
August  2  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  the  agencies  at 
the  following  telephone  numbers:  Lima 
at  (419)  223-7866.  and  Virginia  at  (804) 
786-3939. 

Pub  L  94-582.  90  Stat.  2867.  as  amended 
(7  U.S.C.  71  et  seq.) 

Dale:  January  3. 1988. 
Neil  E.  Porier. 

Acting  Director.  Compliance  Division. 
|FR  Doc.  89-310  Filed  1-6-89:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  requested  an  expedited 
OMB  clearance  review  of  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and- 
Atmospheric  Administration. 

Title:  Certificate  of  Eligibility  f  >r 
Atlantic  Billfishes. 

Form  number:  None. 

Type  of  Request:  New  collection — 
Expedited  review  requested. 

Burden:  10  respondents,  16.5  reporting 
hours.  Average  hours  per  response  is  .33 
hours. 

Needs  and  Uses:  A  rulemaking  for  the 
Atlantic  Billfish  fishery  would  prohibit 
the  sale  of  imported  billfish  caught  in 
the  management  area.  Persons  wishing 
to  import  billfish  must  certify  that  the 
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fish  were  caught  outside  of  th« 
management  area.  The  information  is 
used  for  Tishery  management  and 
enforcement. 

Affected  Public:  Individuals,  Business 
and  other  for-profit  institutions.  Small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Francine  Picoult, 
395-734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer. 
Room  3206,  New  Executive  OfTice 
Building.  Washington,  DC  20S03. 

Dated:  January  3. 1989. 

Edward  Michak, 

Departwental  Clearance  Officer.  Office  of 
Management  and  Organization. 
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U.S.  Dept.  of  Commerce 

NOAA— HMFS 

50  CFR  644- 24(B) 


CERTIFICATE  OF  ELIGIBILITY   Approved  OMB  No. 

Approval  Expiree 
-BILLFISHES- 

(white  marlin,  blue  lAarlin, 
sailfish,  longbill  spearfish) 


1.   INFORMATION  FOR  FISHING  VESSEL  WHICH  CAUGHT  BILLFISHES 
Name  of  Fishing  Vessel  Honeport 


2.  PORT  OF  OFFLOADING 


3.  DATE  OF  OFFLOADING 


4.   DEALER'S  DECLARATION 

The  undersigned  hereby  certifies  that  the  above  information  is  complete, 
true  and  correct,  to  the  best  of  his/her  knowledge  and  that  the  billfishes 
accompanying  this  form  were  not  harvested  from  their  respective 
management  units  described  below: 

FOR  BLUE  MARLIN  AND  WHITE  MARLIN:   Waters  of  the  North  Atlantic  Ocean 
(including  the  Gulf  of  Mexico  and  the  Caribbean  Sea)  north  of  5^   N. 
latitude. 

FOR  SAILFISH:   Waters  of  the  North  and  South  Atlantic  Ocean  (including 
the  Gulf  of  Mexico  and  the  Carild^ean  Sea)  west  of  30^  W.  longitude. 

FOR  LCMSGBILL  SPEARFISH:   Waters  of  the  entire  North  and  South  Atlantic 
Oceans  (including  the  Gulf  of  Mexico  and  the  Caribbean  Sea). 


NAME  (PRINTED  OR  TYPED) 


SIGNATURE 


DATE 


IMPORTANT  -  THIS  INFORMATION  IS  REQUIRED  BY  LAW  (16  U.S.C.  1801  ET  SEQ., 
50  CFR  644.24(b)).   ANY  PERSON  FOUND  TO  BE  IN  VIOLATION  OF  THIS 
REGULATION  IS  SUBJECT  TO  THE  CIVIL  AND  CRIMINAL  PENALTY  AND  FORFEITURE 
PROVISIONS  OF  THE  MAGNUSON  ACT,  INCLUDING  FINES  NOT  TO  EXCEED  $25,000  PER 
VIOLATION. 

Public  reporting  burden  for  this  collection  of  information  is  estimated 
to  average  20  minutes  per  response,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining 
the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.   Send  conanents  regarding  this  burden  estimate  or  any  other 
aspect  of  this  collection  of  information,  including  suggestions  for 

reducing  this  burden,  to  Rodney  Dalton,  Southeast  Region,  NMFS,  9450 
Koger  Boulevard,  St.  Petersburg,  FL  33702;  and  to  the  Office  of 
^Information  and  Regulatory  Affairs,  Office  of  Management  and  Budget, 
paperwork  Reduction  Project  (0648-xxxx),  Washington,  D.C.   20503. 

|FR  Doc.  80-312  Filed  1-6-89;  8:45  ain|  ' 
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Agvncy  ronn  uikmt  iieview  ny  mv 
Office  of  Management  and  Budge* 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 
Title:  Annual  Survey  of  Foreign  Direct 
Investment  in  the  United  States. 

Form  Number  Agency — BE-15; 
OMB— 0608-0034. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  5,100  respondents:  32,700 
reporting  hours. 

A  verage  Hours  Per  Response:  6.4 
hours. 

Needs  and  Uses:  The  survey  collects 
data  on  the  financial  and  operating 
characteristics  of  U.S.  companies  that 
are  foreign  owned.  Universe  estimates 
are  developed  from  the  reported  sample 
data.  The  data  are  needed  to  measure 
the  size  of  foreign  direct  investment  >n 
the  United  States,  monitor  changes  in 
such  investment,  assess  its  impact  on 
the  U.S.  economy,  and,  based  upon  this 
assessment,  make  informed  policy 
decisions  regarding  foreign  direct 
investment  in  the  U.8. 

Affected  Public:  Businesses  or  other 
for-proHt  institutions. 

Frequency:  Annually  (except  years  in 
which  a  BE-12  Benchmark  Survey  is 
taken). 

Respondent's  obligation:  Mandatory. 
OMB  Desk  Officer:  Prancine  Picoult 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
OfTicer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  H6e22. 
14th  and  Constitution  Avenue,  NA/V, 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  320a  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  {anuary  4. 1988. 

Edwaid  Mkfaais, 

Depaiiwental  Clearance  Officer,  Office  of 
Management  and  Organization. 

|FR  Doc.  aO-367  Piled  !-«-«:  8:45  amj 


Bureau  of  Export  Admlntetration 

Foreign  Availat>iUty  Assessments; 
Initiation  of  an  Assessment  on  2,4- 
DicMorophenoxyacetic  Acid  (2,4-0) 
and  on  Salts  and  Esters  of  2,4-0 

AOENCV:  Office  of  Foreign  Availability, 

Bureau  of  Export  Administration, 

Commerce. 

action:  Notice  of  initiation  of  an 

assessment. 

summary:  Under  sections  5(f)  and  (h)  of 
the  Export  Administration  Act  of  1979, 
as  amended  (EAA),  the  Office  of  Foreign 
Availability  (OFA)  assesses  claims  of 
foreign  availability.  Part  791  of  the 
Export  Administration  Regulations 
establishes  the  procedures  and  criteria 
for  initiating  and  reviewing  claims  of 
foreign  availability  on  items  controlled 
for  national  security  purposes. 

Pursuant  to  sections  5(0(3)  and  (9)  of 
the  EAA.  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
OFA  is  publishing  this  notice: 

On  October  31, 1988,  OFA  accepted 
for  filing  a  foreign  availability 
submission  claiming  foreign  availability 
of  Z4-OichIorophenoxyacetic  acid  (2.4- 
D)  and  its  salts  and  esters.  These  items 
are  controlled  for  national  security 
reasons  under  Export  Control 
Commodity  Number  (ECCN)  4707B: 
Chlorophenoxyacetic  acids  and  its  salts 
and  esters. 

OFA  accepted  the  submission  and 
Initiated  an  assessment  of  the  foreign 
availability  of  2.4- 

Dichlorophenoxyacetic  add  and  of  Salts 
and  esters  of  2,4-0.  Consistent  with  the 
requirements  of  the  EAA.  the 
Department  intends  to  pubUsh  the 
results  of  the  assessments  by  May  2, 
1988. 

To  assist  the  Department  in  assessing 
the  claim,  the  Department  will  receive 
any  information  regarding  the  foreign 
availability  of  2.4-D.  A  f>erson  wishing 
to  submit  relevant  information  relating 
to  this  claim  may  submit  it  to  the  Office 
of  Foreign  Availability  of  the 
Department  of  Commerce.  Such  relevant 
information  may  include,  but  is  not 
limited  to.  foreign  manufacturers' 
catalogues,  brochures,  or  operations  or 
maintenance  manuals,  articles  from 
reputable  trade  publications, 
photographs,  and  depositions  based 
upon  eyenvitness  accounts.  The  Office  of 
Foreign  Availability  will  carefully  and 
fully  consider  all  information  received. 
The  Office  will  use  information  received 
to  supplement  other  information 
developed  to  evaluate  the  claim  of 
foreign  availability.  Individuals 
submitting  information  and  requesting 
confidential  treatment  of  it  are  required 


to  submit  the  information  separately  as 
described  below. 

dates:  The  period  for  submission  of 
information  will  close  February  8, 1989. 
addresses:  Submit  information  relating 
to  the  allegation  of  foreign  availabihty 
to:  Irwin  M.  Pikus.  Director,  Office  of 
Foreign  Availability.  Bureau  of  Expori 
Administration,  U.S.  Department  of 
Commerce.  Room  SB701. 14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
Room  4886,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20230. 

KM  PUflTHCR  MRMMATWN  CONTACT 

Dr.  ]o-Anne  A.  Jackson,  Office  of 
Foreign  Availability.  Department  of 
Commerce.  Washington,  DC  20230. 
Telephone:  (202)  377-5053. 
SURRHMtNTORY  INfOWMATION!  The    . 
Office  of  Foreign  Availability  will 
receive  any  information  relating  to  this 
allegation  of  foreign  availability.  The 
Office  of  Foreign  Availability  will 
carefully  and  fully  consider  any 
information  submitted  during  its 
analysis  of  the  claim  of  foreign 
availability. 

The  Department  %vill  accept  comments 
accompanied  by  a  request  that  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  The 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  to  the  Bureau  of  Export 
Administration  (BXA)  separate  from  any 
non-confidential  Information  submitted. 
The  top  of  each  page  should  be  marked 
with  the  term  "Confidential 
Information".  The  Bureau  of  Export 
Administration  will  either  accept  the 
submission  in  confidence,  or  if  the 
submission  fails  to  meet  the  standards 
for  confidential  treatment,  will  return  it. 
A  non-confidential  summary  must 
accompany  such  submissions  of 
confidential  information.  The  sunmiary 
will  be  made  available  for  public 
inspection. 

Information  accepted  by  the  Bureau  of 
Export  Administration  as  privileged 
under  section  (b)  (3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552(b)  (3)  and  (4))  will  be  kept 
confidential  and  will  not  be  available 
for  public  inspection,  except  as 
authorized  by  law. 

Because  of  the  strict  statutory  time  ° 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 


^^^W'-- 


submission  of  relevant  information  will 
close  February  8, 1989.  The  Department 
will  consider  all  information  received 
before  the  close  of  the  comment  period 
in  developing  the  assessment. 
Information  received  after  the  end  of  the 
period  will  be  considered  if  possible,  but 
its  consideration  cannot  be  assured. 
Accordingly,  the  Department  encourages 
persons  who  wish  to  provide 
information  related  to  this  allegation  of 
foreign  availability  to  do  so  at  the 
earliest  possible  time  to  permit  the 
fullest  consideration  of  their  information 
by  the  Department. 

All  public  information  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  written  comments. 
Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

TTie  public  record  of  information 
received  on  the  allegation  of  foreign 
availability  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4886. 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue  NW. 
Washington.  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo.  Bureau  of  Export 
Administration.  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

Dated:  Deceml>er  29. 1988. 
Midiael  E.  Zacharia, 
Assistant  Secretary  for  Export 
Administration. 
|FR  Doc  89-313  Filed  1-6-89:  8:45  am) 
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Automated  Manufacturing  Equipment 
Tectmlcai  Advisory  ComnWttee; 
Partially  Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held 
January  25, 1989,  9:30  a.m.  in  the  Herbert 
C.  Hoover  Building.  Room  1092, 14th 
Street  &  Constitution  Avenue.  NW., 


Washington.  DC  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Report  by  Joint  Factory  Computing 
&  Communications  Subcommittee. 

4.  Discussion  of  CCL 1091  (machine 
tools). 

5.  Discussion  of  CCL  1532  (precision 
linear  and  angular  measuring  systems 
and  specially  designed  components 
therefor). 

6.  Presentation  on  Technical  Advisory 
Committee  presentation  at  COCOM. 

7.  Discussion  of  Foreign  Availability 
Assessment. 

Executive  Session 

8.  Discussions  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  %vill  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  10. 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552bf(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3).  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Betty  Anne  Ferrell  on 
202/377-2583. 


Dale:  Deceml>er  30. 1988. 
Betty  Anne  FemelL 

Director.  Technical  Advisory  Committee  Unit. 
Office  of  Technology  and  Policy  Analysis. 
|FR  Doc.  89-359  Filed  1-6-89:  8:45  am) 
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Joint  Factory  Computing  and 
Communications  Subcommittee  of  ttte 
Automated  Manufacturing  Equipment 
Tectinical  Advisory  Committee  et  al^ 
Notice  of  Partially  Closed  Meeting 

A  meeting  of  the  Joint  Factory 
Computing  and  Communications 
Subcommittee  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee:  the  Computer 
Peripherals.  Components  &  Related  Test 
Equipment  Technical  Advisory 
Committee:  the  Computer  Systems 
Technical  Advisory'  Committee  and  the 
Electronic  Instrumentation  Technical 
Advisory  Committee  will  be  held 
January  26. 1989. 9iOO  a.m..  Room  161 7F, 
Herbert  C  Hoover  Building.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC.  The  joint 
subcommittee  advises  the  Office  of 
Technology  &  PoUcy  Analysis  on 
overlapping  issues  such  as: 
Computerized  Numerical  Contol  (CNC). 
Computer-Aided-Design  (CAD). 
Computer-Aided-Manufacturing  (CAM). 
Computer  Aided-Engineering  (CAE),  eta 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Reports  from  Technical  Advisory 
Committee  Representatives. 

4.  Presentation  and  Status  of  Priority 
Projects:  Lasers,  Networking.  CAD, 
Signal  Processing. 

5.  Other  Business. 

Executive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  10. 1988. 
pursuant  to  section  10(d)  of  the  Federal 
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Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommtttee 
thereof,  dealing  with  the  classiHed 
materials  listed  in  5  U.S.C  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3).  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Subcommittee  is  available  for 
public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6628,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Betty 
Anne  Ferrell  on  202/377-2583- 

Date:  December  30. 198a 
B«tty  Amw  F«mlL 

Director.  Technical  Advisory  Committee  Unit 
Office  of  Technology  &  Policy  Analysis. 
|FR  Doc  88-363  Filed  l-»-8e;  8:45  am| 
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Software  Subcommittee  of  the 
Computer  System*  Tedmical  Advisory 
Committee;  Psrtialy  aossd  Mssting 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  January  24, 1989.  9:00  ajn.,  Room 
1617F.  Herbert  C  Hoover  Building,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  £>C  The  Software 
Subconunittee  was  formed  with  the  goal 
of  making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

Agenda 

Open  Sessioi} 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Discasaion  of  the  Use  of  DES  h) 
Commercial  Equipment 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Execadve  Order  123S6, 
dealing  with  the  VS.  and  COCOM 
control  program  and  strategic  criteria 
related  thereta 

The  general  session  of  the  meeting 
will  be  open  to  the  pubhc  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  preaent  oral  statements  to 
the  Committee.  Wriltea  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 


Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  material  listed  in  5  U.S.C 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (ajlfl)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
publia 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6626, 
U.S.  Department  of  Commerce, 
Washington.  DC  2023a  For  further 
information  or  copies  of  the  minutes, 
contact  Betty  Anne  Ferrell  on  202/377- 
2583. 

Date:  December  30, 19e& 

Batty  AmwFanell. 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  &■  Policy  Analysis. 

|FR  Doc  88-365  Filed  l-e-aS:  8:45  ami 
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Uceneing  Procedures  end  ReguisOons 
iiuocomminse  of  me  compuisf 
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sjvivins  ivmicm  Aovieory 
Committee;  Open  MeetinQ 

A  meeting  of  the  Licensing  Procedures 
and  Regulations  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee  will  be  held  January  24, 1900, 
2:00  pjn„  Room  1617F.  Herbert  C 
Hoover  Building.  14th  Street  and 
Constitution  Avenue,  NW„  Washington, 
DC.  The  Licensing  Procedures  and 
Regulations  Subcommittee  was  formed 
to  review  the  procedural  aspects  of 
export  Ucensing  and  recommend  areas 
where  improvements  can  be  made. 

Aganda 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  coauaents 
by  the  public 

3.  Discussion  of  Draft  Form  fl03lP. 
The  meeting  will  be  open  to  the  public 

with  a  limited  number  of  seats.  To  the 
extent  time  permits,  members  of  the 
public  may  preaent  oral  statements  to 
the  subcommittee.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Anne  Ferrell  on  202/377-2S83. 


Date:  December  3a  198a 
Belly  Anne  FerraU, 

Director.  Technical  Advisory  Committee  Unit. 
Office  of  Technology  &  Policy  .Analysis 
|FR  Doc  89-364  Filed  1-6-89:  ft45  am| 
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Computer  Systems  Technical  Advisory 
Committee;  Partiaiiy  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  January  25. 1989,  3:00  p.m.  in  the 
Herbert  C.  Hoover  Building.  Room 
1617F.  14th  &  Constitution  Avenue  NW.. 
Washington,  DC.  The  Committee 
advises  the  O^ice  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  computer 
systems  or  technology. 

Agenda 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Reports  of  the  Subcommittees. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  hmited 
number  of  seats  %vill  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  presented  at  any  time  before  or  after 
the  noeeting.  The  Assistant  Secretary  for 
Administration,  with  the  concinrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d]  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classiHed  material  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  aeries  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce.  Washington.  DC  2023a  For 
further  information  or  copies  of  the 
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minutes,  contact  Betty  Anne  Ferrell  on 
202/377-2583. 

Date:  December  3a  198& 
Belly  Anne  Ferrell. 

Director.  Technical  Advisory  Committee  Unit. 
Office  of  Technology  a  Policy  Analysis. 
jFR  Doc  89-360  Filed  1-6-89:  8:45  am| 

aiLLINa  COK  KW-OT-M 


Hardware  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  January  25, 1989, 11:00  a.m..  Room 
1617F,  Herbert  C.  Hoover  Building,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC.  The  Hardware 
Subcommittee  was  formed  to  study 
computer  hardware  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

Agenda 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Discussion  of  Controls  on  Data 
Communication  Equipment 

4.  Discussion  of  Simplication  of  CCL 
1565A. 

The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
subcommittee.  For  further  information  or 
copies  of  the  minutes,  call  Betty  Ferrell 
at  (202)  377-2583. 

Dated:  December  30. 1988. 
Betty  Anne  Ferrell, 

Director.  Technical  Advisory  Committee  Unit 
Office  of  Technology  a  Policy  Analysis. 
(FR  Doc.  89-362  Filed  1-6-89:  8:45  am| 

aiLUNG  COK  3S«0-0T<« 


Supercomputer  Sut>committee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Supercomputer 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  January  25. 1989.  9:00  a.m.,  Room 
1617F,  Herbert  C.  Hoover  Building.  14th 
Street  &  Constitution  Avenue  NW.. 
Washington.  DC.  The  Supercomputer 
Subcommittee  was  formed  with  the  goal 
of  making  recommendations  to  the 
Department  on  licensing  issues  with 
respect  to  supercomputers. 


Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  Public. 

3.  Presentation  on  Multiprocessor- 
Based  Computers. 

The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extend  that 
time  permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information  or  copies  of 
the  minutes,  call  Betty  Anne  Ferrell  at 
202/377-2583. 

Date:  December  30. 1968. 
Belly  Anne  Ferrell. 

Director.  Technical  Advisory  Committee  Unit 
Office  of  Technology  &  Policy  Analysis. 
|FR  Doc.  69-366  Filed  1-6-89:  8:45  am) 
BHXWG  COOE  3S10-OT-M 


Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  Dosed 
Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  January  24.  &  25, 
1989,  in  the  Herbert  C.  Hoover  Building. 
14th  Street  &  Constitution  Avenue  NW.. 
Washington,  DC.  On  January  24  the 
meeting  will  convene  at  9:00  a.m.  in 
Room  4830.  The  meeting  will  reconvene 
in  Executive  Session  on  January  25  and 
continue  to  its  conclusion  in  Room  4830. 
The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  electronics  and  related 
equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Public  discussion  on  matters  related 
to  activities  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee.  Comments  should  consider 
the  need  for  revision  (strengthening, 
relaxation  or  decontrol)  of  the  current 
regulations  based  on  technological 
trends,  foreign  availability  and  national 
security. 

Executive  Session 

4.  Discussion  on  matters  properiy 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 


The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting  and  can 
be  directed  to:  Betty  Anne  Ferrell. 
Director.  Technical  Advisory  Committer 
Unit,  Office  of  Technology  &  Policy 
Analysis.  Room  4086. 14th  Street  & 
Constitution  Avenue  NW..  Washington. 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classifled  materials  listed  in  5  U.S.  C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
U.S.  Department  of  Commerce. 
Washington.  DC.  For  further  information 
or  copies  of  the  minutes  please  call 
Betty  Ferrell.  202-377-2583. 

Date:  December  30. 1968. 
Betty  Anne  FerrelL 

Director.  Technical  Advisory  Committee  Unit. 
Office  of  Technology  &  Policy  Analysis. 
(FR  Doc  89-361  Filed  1-6-89:  8:45  am| 
aiujNO  coof  3$io-or-M 


Foreign-Trade  Zones  Board 

(Order  No.  4171 

Withdrawal  of  Application  arxl 
Temporary  Extension,  Subzonc  SOA, 
Toyota  Plant,  Long  Beacti,  CA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 
18. 1934.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  FTZ  Board  (the  Board) 
Regulations  (15  CFR  Part  400).  the  Board 
adopts  the  following  order 

Whereas,  on  July  14. 1983.  the  Board 
authorized  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach  (BHC).  grantee  of  FTZ  5a  to 
establish  Subzone  50A  for  the  truck 
cargo  body  manufacturing  plant  of 
Toyota  Auto  Body.  Inc..  of  California 
(Toyota)  (formeriy.  Toyota  Motor 
Manufacturing.  U.S.A.,  Inc.)  in  Long 
Beach.  California,  for  a  period  of  five 
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years  (to  7/14/88),  tubiect  to  extension 
(Board  Oder  213,  48  FR  34792): 

Whereas,  BHC  made  application  to 
(he  Board  in  April  1966  (FTZ  Docket  21- 
88.  filed  4/18/88. 53  FR  16178)  for  an 
indefinite  extension  of  the  authority  of 
Subzone  SOA: 

Whereas,  the  authorization  was 
temporarily  extended  to  December  31, 
1988  (Board  Order  39a  S3  FR  27542),  to 
allow  the  Board  to  complete  its  review; 

Whereas,  on  Novenber  3a  1968,  the 
applicant  withdrew  its  application  for 
an  indefinite  extension,  due  to  chan^d 
drcumstances.  and  requested  a  90-day 
period  in  which  to  conclude  zone  status 
at  the  plant. 

Now.  therefore,  the  Board  hereby 
orders: 

That  the  authority  for  Subxooe  SOA  is 
extended  to  April  1. 1960.  to  permit  a 
winding  up  to  operations  conducted 
under  zone  procedures,  and  that  FTZ 
Board  Docket  21-88  is  closed. 


SiiBwiatW 
Decenber.  HM. 


DC  Ibis  2Mh  day  of 


|aaW. 

Assistaat  Secretary  of  Commerce  for  Import 
Adminatrotion.  Chairman,  Committee  of 
Altematee  Foteign-Trode  Zomea  Board. 

Attest 
lotel.OaPMa.lr,. 
Executive  Seentary. 
(Fit  Doc  a»-a07  P1M 1-6-4S:  8:45  «m| 


(Order  Ne.  41*1 


I  of  vie  Port  of  Cotpoe 

Reynolds  M«t.an>      --tt^^wy  Plitin 
Cerpue  f  ■'"''•■«•  -.  ,< 

Proceedings  of  tke  ForeigD-Trade 
Zones  Board  Washington,  DC 

Resohitioa  and  Order 

Pursuant  to  the  authority  granted  tn 
the  Foreign-Trade  Zones  Act  of  )uiw  18, 
1934.  as  amended  (19  U.8.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  foile«ving 
Resolution  and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Port  of  Corpus  Chrtsti  Authority,  grantee 
of  Foreign-Trade  Zone  122.  Med  with  the 
Foreign-Tra«ie  Zone*  Board  (dM  Board)  on    I 
March  4. 19M.  requestiag  apeciai-pMipoee     \ 
tubzone  •tatHS  al  the  aliuniaa  plant  of 
Reynold*  Metals  Company  (Shierwin  Pit 
located  In  the  Corpua  Chriad.  TexaMtoR  of 
entry  area,  the  Board,  finding  that^ 
requirements  of  the  Poreign-TradfB  Zonea  Act. 
as  amended,  and  the  BosnC^M^Iations  are 
satisfied,  and  ttiat  the  prMesal  is  in  the 
public  interetL  approvest^  applieatten. 


The  Secretary  of  Commerce,  as  Chairman 
and  Executive  OfTicer  of  ttte  Board,  is  itereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Whereas,  by  an  act  of  Congress 
approved  fune  18. 1934.  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.C.  61a-61u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400304)  provide  for  the 
establishraent  of  special-purpose 
subzones  when  existing  zone  facihties 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Port  of  Corpus  Christi 
Authority,  grantee  of  Foreign-Trade 
Zone  122.  has  made  application  (filled 
March  4, 196a  FTZ  Docket  15-4)6, 53  FR 
8681).  in  (hie  and  proper  form  to  the 
Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  alumina 
production  plant  of  Reynolds  Metals 
Company  located  in  San  Patricio  and 
Aransas  Counties.  Texas  (Corpus 
Christi  area): 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  fall 
opportunity  has  been  afforded  all 
intere^ed  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied: 

Now,  therefore,  in  accordance  writh 
the  application  filed  March  4, 1968,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
Reynolds  Corpus  Christi  area  plant, 
designated  on  the  records  of  dlie  Board 
as  Foreign-Trade  Subzone  No.  122K  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  regulations,  and  also  to  the 
following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
federal,  state,  and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 


trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

fai  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC  this  30th  day 
of  December  1988,  pursuant  to  the  Order 
of  the  Board.  * 

Foreign-Trade  Zones  Board. 
)an  W.  Mores. 

Assistant  Secretary  of  Commerce  for  Import 
Admiaiatratioa.  Chainaaa.  ComauOee  ef 
Alternates. 

Attest: 
)ohn ).  Da  Poote,  Jr.. 
Executive  Secretary. 
(FR  Doc  88-308  Filed  1-8-48:  &45  am) 


IDediat 


ForslQivTrado  Zona  U;  HuntsvMa,  AL4 
Application  for  Exponaion 

An  application  has  been  submitted  to 
the  Foreign-Trade  2k)nes  Board  (the 
Board)  by  the  HuntsviUe-Madisoa 
County  Airport  Authority  (the  Airport 
Authority),  grantee  of  Foreign-Trade 
2^ne  83,  requesting  authority  to  expand 
the  zone  to  include  additional  acreage  at 
the  Huntsville  faitemational  Airport, 
within  the  Huntsville  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  December  22. 198a 

The  Huntsville  zone  was  approved  on 
February  24. 1983  (Board  Order  209.  48 
FR  9052,  March  3. 1983,  and  presenUy 
covers  1.313  acres  at  the  airport  The 
grantee  has  requested  authority  to 
include  five  adjacent  tracts  (234  acres) 
located  at  the  intersection  of  Wall 
Triana  Highway  and  James  Record 
Road.  The  expansion  is  being  requested 
because  much  of  the  area  presenUy 
authorized  for  zone  activity  is  being 
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utilized  for  operations  thut  do  not 
presently  require  zone  procedures,  and 
the  grantee  needs  more  space«to 
accommodate  interested  zone  users. 

No  manufacturing  approvals  are  being 
sought  in  the  application.  Such 
approvals  would  be  requested  from  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Joseph  Lowry 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  David  L 
Willefte.  District  Director,  VS.  Customs 
Service,  South  Central  Region,  150  North 
Royal.  Suite  3004.  P.O.  Box  2748,  Mobile, 
Alabama  36652:  and  Colonel  Edward  A. 
Starbird,  District  Engineer.  U.S.  Army 
Engineer  District  Nashville,  P.O.  Box 
1070.  Nashville.  Tennessee  37202-107a 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  February  21. 
1989. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director.  U.S.  Customs 
Service.  Huntsville-Madison  County 
Airport.  P.O.  Box  6085.  Huntsville. 
Alabama  35806. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce.  14th  and 
Pennsylvania  Avenue  NW..  Room 
2835.  Washington.  DC  20230. 

Ddted:  December  3a  196& 
loim  |.  Da  Poote,  ]t.. 

Executive  Secretary. 

(FR  Doc.  8»-375  Filed  1-6-46:  8:45  am) 

WLUNQCOOf  3t1«-eS-M 

Intemationai  Trade  Administration 

(A-S70-801I 

Postponement  of  Public  Hearir>g: 
Antidumping  Duty  investigation  on 
Certain  Headwear  From  ttte  People's 
Reput>lic  of  China 

agency:  International  Trade 
Administration /Import  Administration. 
Commerce. 
action:  Notice. 

StnsMARY:  This  notice  informs  the  public 
that  the  Office  of  Antidumping 
Compliance  has  further  postponed  the 
hearing  on  the  antidumping  duty 


investigation  on  certain  headwear  from 
the  People's  Republic  of  China. 
EFFECrn^  DATE  January  9. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Robin  Gray  or  Anne  D'Alauro,  Office  of 
Antidumping  Compliance.  Import 
Administration.  Intemationai  Trade 
Administration,  United  States 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230:  telephone  (202)  377-1130/ 
2923. 

StlPPLEMCNTARY  INFORMATION:  On 

November  25, 198a  we  published  in  the 
Federal  Register  (53  FR  47741)  a  notice 
of  postponement  of  our  final 
antidumping  duty  determination  on 
certain  headwear  from  the  People's 
Republic  of  China.  The  notice  also 
stated  that  the  public  hearing  was 
postponed  until  January  13. 1989. 

At  the  request  of  the  respondents  the 
public  hearing  on  this  antidumping  duty 
investigation  has  been  further 
postponed  until  January  25, 1989.  The 
hearing  will  be  held  at  9:30  a.m.  m  room 
3708,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  202030.  Prehearing 
briefs  are  due  to  the  Assistant  Secretary 
by  January  17, 1989. 

"This  notice  is  published  pursuant  to 
-section  774(b)  of  the  Act 
December  26. 1988. 
lonW.Mves, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  89-376  Filed  1-6-80:  8:45  am) 
icooc  Kio-oe-w 


IC-122-404) 

Uva  Swina  From  Canada;  Final  Reaults 
of  Countervailing  Duty  Administrsthre 
Review 

aqency:  Intemationai  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

countervailing  duty  administrative 

review. 

summary:  On  June  14. 1988.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  live  swine  from  Canada.  We  have 
now  completed  that  review  and 
determine  the  net  subsidy  to  be  de 
minimus  for  slaughter  sows  and  boars 
and  Can  $0.022/lb.  for  all  other  live 
swine  during  the  period  April  3. 1985 
through  March  31. 1986. 

EFFECTIVE  DATE:  January  9. 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Chadwick  or  Bernard  Carreau. 
Office  of  Countervailing  Compliance. 
Intemationai  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  14, 1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
22189)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  (50  FR  32880.  August  15. 
1985).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Canadian  live  swine.  Such 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule  items 
0103.91.00  and  0103.9Z00. 

The  review  covers  the  period  April  3, 
1985  through  March  31. 19ea  and  28 
programs: 

1.  Agricultural  Stabilization  Act 

2.  Record  of  Performance  Program 

3.  Canada-Ontario  Stabilization  Plan  for 
Hog  Producers  1985 

4.  Albierta  Red  Meat  Interim  bisurance 

5.  Saskatchewan  Hog  Assured  Returns 

6.  British  Columbia  Farm  Income 
Insurance  Plan 

7.  Manitoba  Hog  Income  Stabilization 
Plan 

8.  New  Brunswick  Hog  Price 
Stabilization  Plan 

9.  Newfoundland  Hog  Price  Support 
Program 

10.  Nova  Scotia  Pork  Price  Stabilization 
Program 

11.  Prince  Edward  Island  Price 
Stabilization  Program 

12.  Quebec  Farm  Income  Stabilization 
Insurance  Programs 

13.  New  Bumswick  Swine  Assistance 
Program 

14.  New  Brunswick  Livestock  Incentives 
Program 

15.  New  Brunswick  Hog  Marketing 
Program 

16.  New  Brunswick  Swine  Industry 
Financial  Restructuring  Program 

17.  Nova  Scotia  Swine  Herd  Health 
Policy 

18.  Nova  Scotia  Transportation 
Assistance 

19.  Ontario  Farm  Tax  Reduction 
Program 

20.  Ontario  (Northern)  Livestock 
Programs 

21.  Prince  Edward  Island  Hog  Marketing 
and  Transportation  Subsidies 
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22.  Prince  Edward  Island  Swine 
[development  Program 

23.  Prince  Edward  Island  Interest 
Payments  on  Assembly  Yard  Loan 

24.  Quebec  Special  Credits  for  Hog 
Producers 

25.  Saskatchewan  Financial  Assistance 
for  Livestock  and  Irrigation 

26.  Saskatchewan  Livestock  Investment 
Tax  Credit 

27.  Saskatchewan  Livestock  Advance 
Program 

28.  Ontario  Weaner  Pig  Stabilization 
Plan 

AnalyaU  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioner,  the  National  Pork  Producers 
Council  (NPPC).  we  held  a  public 
hearing  on  August  5. 1968.  The  NPPC 
the  Canadian  Pork  Council  (CPC).  and 
Quintaine  &  Sons  Ltd.,  the  major 
Canadian  exporter  of  slaughter  sows 
and  boars,  took  part  in  the  hearing. 

Comment  1:  The  CPC  points  out  that 
the  Department  misread  the  Financial 
statement  of  the  Farm  Income 
Stabilization  Commission  ("FISC")  of 
Ontario  in  calculating  the  benefit  from 
the  Ontario  Weaner  Pig  Stabilization 
Plan. 

Department's  Position:  We  agree  and 
have  revised  our  calculations 
accordingly.  We  determine  the  benent 
from  (his  program  to  be  CanS0.000(XX)37/ 
lb. 

Comment  2:  The  CPC  asks  the 
Department  to  clarify  its  rationale  for 
determining  that  the  Agricultural 
Stabilization  Act  ("ASA"),  the  National 
Tripartite  Red  Meat  Stabilization 
('Tripartite")  Program,  the  British 
Columbia  Farm  Income  Insurance 
Program,  and  the  Quebec  Farm  Income 
Stabilization  Insurance  Program  are 
limited  to  specific  industries.  The  CPC 
also  requests  that  the  Department 
establish  detailed  criteria  to  explain 
further  its  specificity  test  by  answering 
(he  following  questions:  If  all  major 
commodities  in  a  jurisdiction  were 
covered  by  stabilization  programs, 
would  these  programs  then  be 
considered  not  countervailable?  How  is 
a  major  commodity  defined?  If  all  major 
commodities  are  covered  by  a 
stabilization  or  other  program  (e^.. 
supply  management)  at  the  national  or 
provincial  level,  should  not  the 
Department  take  this  factor  into 
account?  On  (he  other  hand,  if  there  are 
no  cleariy  discernible  major 
commodities  in  a  jurisdiction,  is  it 
possible  to  pass  the  Department's 
specificity  test  if  less  than  100  percent  of 
the  commercial  farm  products  are 
covered  by  a  stabilization  program?  If 


so,  how  much  less  than  100  percent:  90, 
80,  60,  or  51  percent?  How  is  coverage 
measured:  by  number  of  products, 
tonnage,  or  value? 

Department's  Position:  As  sta(ed  in 
our  preliminary  results,  we  continue  to 
regard  the  subsidy  programs  referred  to 
by  the  CPC  as  countervailable  because 
they  are  provided  to  specific  industries. 
Several  aspects  of  the  ASA  have 
changed  since  our  final  determination 
(50  FR  25097,  June  17. 1965). 
Furthermore,  we  received  additional 
information  on  the  Tripartite  program, 
(he  British  Columbia  Farm  Income 
Insurance  Program,  and  the  Quebec 
Farm  Income  Stabilization  Insurance 
Program.  However,  we  received  no 
additional  evidence  that  any  of  these 
programs  are  not  still  limited  to  specific 
indus(ries.  For  example,  wi(h  respect  to 
the  ASA,  several  major  agricultural 
commodities,  such  as  most  wheat,  dairy 
products,  and  poultry,  are  still  ineligible 
for  payments.  Several  major  agricultural 
products  are  also  excluded  from  the 
British  Columbia  Farm  Income 
Insurance  Program  (e.^..  wheat,  dairy 
products,  and  poultry)  and  the  Quebec 
Farm  Income  Stabilization  Insurance 
Program  [e.g..  milk  products,  poultry, 
and  eggs).  Therefore,  we  determine  that 
these  four  programs  continue  (o  be 
countervailable. 

The  request  by  the  CPC  that  the 
Department  establish  detailed  criteria  to 
explain  further  its  specificity  test 
appears  to  be  a  request  for  an  advisory 
opinion.  We  do  no(  consider  it 
appropriate  to  issue  advisory  opinions 
based  upon  hypothetical  situations. 
Also,  it  is  well  established  that  the 
Department's  specificity  test  cannot  be 
reduced  to  a  mathematical  formula 
because  domestic  subsidy  programs  are 
seldom  identicaL  The  terms  and 
conditions  of  domestic  subsidy 
programs  differ  from  case  to  case,  as  do 
the  circumstances  under  which  a 
specific  program  may  be  used.  Thus,  we 
cannot  reduce  our  test  for  specificity  to 
a  single  formula  that  would  be 
applicable  to  every  case,  as  CPC 
implicitly  suggests  we  should.  Instead, 
we  must  analyze  each  program  on  its 
own  merits  and  weigh  various  factors 
before  we  can  determine  (hat  a  program 
is  or  is  no(  pro\ided.  either  de  jure  or  de 
facto,  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

Parties,  however,  are  not  without 
guidance.  The  determinations  published 
by  (he  Departmen(  provide  a  significant 
body  of  precedents  by  which  a  domestic 
subsidy  program  may  be  analyzed. 
Moreover,  we  routinely  consider  the 
following  factors  when  we  apply  (he 
specificity  (e8(:  (1)  The  extent  to  which  a 


foreign  government  acts  to  limit  the 
availability  of  a  program:  (2)  the  number 
of  enterprises,  industries,  or  groups  that 
actually  use  a  program;  (3)  the  dominant 
or  disproportionate  use  of  a  program  by 
certain  enterprises,  industries  or  groups: 
and  (4)  the  extent  to  which  the  foreign 
government  exercises  discretion  when  it 
confers  benefits  under  a  program.  See, 
e,g..  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada  (51  FR  37453.  October  22, 1986)). 

Comment  3:  The  NPPC  contends  that 
the  Department's  preliminary 
determination  that  the  Record  of 
Performance  Program  (ROP)  is  not 
countervailable  is  based  on  errors  of 
law  and  mistakes  of  fact.  As  long  as  the 
ROP  is  provided  to  a  specific  industry, 
the  Department  should  find  the  program 
to  be  countervailable. 

The  NPPC  claims  that  while  the 
results  of  the  ROP  research  are 
nominally  available  to  any  interested 
party,  few,  if  any,  parties  other  than  the 
Canadian  hog  industry  are  interested  in 
the  results.  Only  the  Canadian  hog 
industry  can  benefit  from  the  ROP 
research  because  the  information 
generated  is  specifically  tailored  for  the 
production  practices  and  climatic 
conditions  existing  only  in  Canada.  ROP 
data  cannot  be  used  by  other  industries 
in  Canada  or  by  the  hog  industry  in  the 
United  States. 

The  NPPC  argues  that  the 
Department's  long-standing  practice  is 
to  find  research  and  development 
programs  such  as  the  ROP  to  be 
countervailable  and,  to  support  its 
assertion,  cites  Appendix  2  to  Certain 
Steel  Products  from  Belgium.  47  FR 
39304,  (1982):  Optic  Liquid  Level  Sensing 
Systems  from  Canada.  44  FR  1728, 
(1979):  and  Certain  Steel  Products  from 
France.  47  FR  39332,  (1382). 

Department's  Position:  We  disagree. 
In  Appendix  2  to  Certain  Steel  Products 
from  Belgium,  we  determined  that 
assistance  provided  by  a  foreign 
government  to  finance  research  and 
development  does  not  confer  a 
countervailable  benefit  if  the  research 
and  development  has  broad  application 
and  yields  results  that  are  made 
available  to  the  public. 

In  Optic  Liquid  Level  Sensing  Systems 
from  Canada,  we  found  that  the 
research  and  development  program 
provided  selective  treatment  because 
the  information  generated  was  not 
publicly  available  and  was  only  used  (o 
improve  the  respondent's  ability  to 
introduce  a  commercially  successful 
product  to  market.  In  Certain  Steel 
Products  from  France,  we  examined  two 
research  and  development  programs. 
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one  publicly  available  and  the  other  not. 
We  found  only  (he  program  whose 
research  was  no(  publicly  available  to 
be  countervailable. 

The  NPPC  submitted  no  information 
to  support  its  claim  that  the  availability 
and  applicability  of  ROP  research  data 
are  selective.  The  CPC.  on  the  other 
hand,  submitted  in  its  rebuttal  brief 
numerous  examples  of  the  broad 
application  and  public  use  outside  of 
Canada  of  the  research  and 
development  generated  by  the  ROP. 
Among  the  documents  submitted  by  the 
CPC  are  copies  of  scientific  papers 
published  outside  Canada  using  ROP 
data:  copies  of  papers  on  the  results  of 
Canadian  ROP  tests  submitted  to  the 
National  Swine  Improvement  Federation 
in  St.  Louis,  Missouri;  extensive  mailing 
lists  of  recipients  of  ROP  data,  including 
recipients  in  the  United  States  as  well  as 
other  foreign  countries;  circulation  lists 
of  Canadian  Swine,  a  Canadian  industry 
magazine,  that  include  many  subscribers 
in  the  United  States:  and  copies  of 
Canadian  Swine  announcements  of 
breeding  stock  sales — all  with  ROP  data 
listed.  The  examples  of  the  wide  public 
use  of  this  information  supports  our 
preliminary  determination  that  the  ROP 
research  data  are  publicly  available  and 
applicable  to  hog  producers  all  over  the 
worid.  including  those  in  the  United 
States.  For  these  reasons,  we  determine 
that  the  ROP  program  is  not 
counteravailable. 

Comment  4:  The  NPPC  contends  that 
the  Department  understated  the  benefit 
from  all  programs  by  weight-averaging 
benefits  according  to  each  province's 
proportion  of  total  Canadian  exports  of 
live  swine  to  the  Uni(ed  States.  The 
NPPC  claims  tha(  weight-averaging  by 
province  rather  than  by  producer  is 
grossly  distortive  of  market  realities, 
wide  open  to  circumvention,  and 
improper  as  applied  to  this  case.  The 
Department  should  focus  on  the  overall 
effect  that  the  subsidies  have  on 
production  and  calculate  one  country- 
wide rate  for  all  hogs  by  dividing  the 
total  amount  of  subsidies  from  all 
provinces  by  the  total  Canadian 
production  of  live  swine.  Geographic 
boundaries  are  meaningless  to  the 
production,  flow  and  pricing  of  any 
commodity  whose  production  is  easily 
stimulated  by  government  subsidies. 
Futhermore,  weight-averaging  by 
province  creates  strong  incentives  to 
circumvent  or  evade  countervailing 
duties  by  (ransshipping  hogs  within 
Canada  prior  (o  exporting  (o  the  United 
States.  The  Newfoundland 
transshipments  found  by  the 
Department  in  its  preHminaty  results 


demonstrate  that  the  threat  of 
transshipment  is  valid. 

Department's  Position:  We  disagree. 
In  this  administrative  review,  as  in  the 
original  countervailing  duty 
investigation,  we  did  not  investigate 
individual  producers,  electing  instead  to 
focus  on  aggregate  benefits  provided  by 
the  federal  and  provincial  governments 
to  producers  of  live  swine.  We  did  this 
because  of  the  large  number  of  hog 
producers  and  the  administrative 
burden  imposed  in  analyzing  and 
verifying  numerous  response^. 

To  calculate  the  subsidy,  we  divided, 
for  each  province,  total  benefits  paid  to 
hog  producers  in  that  province  by  total 
production  in  that  province.  We  then 
weight-averaged  these  benefits  by  the 
provincial  shares  of  total  Canadian 
exports  of  the  subject  merchandise  to 
the  United  States. 

In  our  view,  this  method  provides  a 
better  measure  of  the  subsidy  on  exports 
to  the  United  States  than  that  proposed 
by  the  NPPC.  This  is  because  it  gives 
greater  weight  to  those  provinces  which 
ship  more  hogs  to  the  United  States  and 
therefore  more  accurately  reflects  the 
level  of  subsidy  on  the  subject 
merchandise. 

The  danger  of  transshipment  is 
minimal  because  the  same 
countervailing  duty  rate  on  live  swine 
applies  to  all  of  Canada.  We  believe 
(hat  the  transshipment  scenario 
described  by  the  NPPC  is  too  far 
removed  from  reality  to  pose  any 
significant  threat  to  the  integrity  of  the 
countervailing  duty  law.  As  we  stated  in 
our  preliminary  results,  the  individual 
producer  usually  is  not  aware  of  the 
ultimate  destination  of  his  hogs. 
Furthermore,  it  is  impossible  for 
individual  producers  to  predict  which 
province  will  have  the  lowest  benefit 
because  the  Department  does  not 
calculate  provincial  benefits  until  up  to 
two  years  after  the  time  of  exportation. 
Finally,  the  Newfoundland 
transshipments  do  not  support  the 
NPPC's  argument  because  they  were 
made  at  a  time  that  the  cash  deposit  rate 
was  calculated  in  the  manner  that  the 
NPPC  is  now  advocating. 

Comment  5:  The  NPPC  states  that, 
although  it  does  not  challenge  the 
Department's  creation  of  a  subclass  or 
kind  of  merchandise  for  sows  and  boars, 
the  Department  should  announce  strict 
definitions  of  sows,  boars,  and  slaughter 
hogs  in  order  to  prevent  circumvention 
of  the  order  by  masquerading  bona  fide 
slaughter  hogs  as  sows  and  boars. 
Quintaine  opposes  NPPC's  request  for 
strict  definitions  as  unnecessary 
because  industry  standards  determine 
(he  weight  of  sows  and  boars  and 


because  sows  and  boars  are  sold  and 
shipped  separa(ely,  command  different 
prices,  and  have  different  markets. 

Department  s  Position:  We  disagree 
with  the  NPPC  and  agree  with 
Quintaine.  In  our  preliminary  results  of 
review,  we  found  that  sows  and  boars 
are  distinguishable  from  other  live     . 
swine  not  only  by  their  physical 
characteristics,  but  also  by  their 
ultimate  use.  markets  and  prices. 
Further,  there  is  no  financial  incentive  to 
sell  slaughter  hogs  at  the  much  lower 
price  commanded  by  sows  and  boars. 

Comment  6:  The  NPPC  disputes  the 
Department's  estimate  that  sows  and 
boars  represent  only  one  percent  of 
Canadian  production  of  live  swine.  The 
Nn>C  claims  that  the  figure  should  be  at 
least  four  percen(.  which  is  the 
approximate  proportion  of  sows  and 
boars  to  all  live  swine  produced  in  the 
United  States. 

Department's  Position:  We  agree  that 
the  one-percent  figure  underestimates 
the  production  of  sows  and  boars  in 
Canada.  We  requested  more  precise 
information  from  Canada.  The  CPC 
submitted  a  hog  cost  model  developed 
by  the  Market  Outlook  and  Analysis 
Division,  Policy  Branch.  Agriculture 
Canada.  The  hog  cost  model  was 
developed  after  the  passage  of  the  1985 
amendment  to  the  ASA  and  is  used  for 
calculating  the  benefits  from  (he 
Tripartite  swine  program.  The  model  is 
a  national  average  of  provincial/ 
regional  costs  of  production  of  hogs.  The 
model,  which  is  updated  yearly,  was 
designed  to  reflect  current  industry 
structure  and  production  practices.  The 
model  estimates  that  the  proportion  of 
sows  and  boars  to  (otal  live  swine 
production  in  Canada  is  2.1  percent.  We 
believe  that  this  is  the  most  accurate 
estimate  available. 

Adjusting  for  this  change,  we  have 
recalculated  the  benefits  from  the 
various  programs  to  be: 

1.  Agricultural  Slabiliution  Act SOXia(rS«:>> 

2.  Record  of  Performance  Program OOOOOUno 

3.  Canada-Ontario  Stabilization  Ptan 

for  flog  Producers  1985 in24»5«3 

4.  Allicrta   Red   Meat   Interim  insur- 
ance   _ _ _ _ -.        00322«r 

5.  Saskatchewan   tUtg  Assttrad   Re- 
turns   00248000 

6.  British  Cohimbia  Farm  Income  In- 
surance Plan 0003X10 

7.  Manitolw    liog   Income  Siabthi*- 

tion  Plan . e0130»M 

8.  New  Brunswick  Hog  Price  Stabili- 
zation Plan „ 00000134 

9.  Newfoundland  Hog  Price  Support 

Program _..- _ 00802401 

10.  Nova  Scolia  Pork  Price  SlabMiz*- 

tion  Program 000025^1 

11.  Prince  Edward  island  Price  Stabi- 
lization Program 00003519 
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1^  Qia-4i«c  Farm  Income  Stabiliu- 
iMtn  Insurunce  Prograqw 

IX  New  Brtimwick  SwiiM  Aulstance 
Profrnni 

14.  Npw  BruMwick  Uvaslock  inoMi- 
live*  Program 

15.  N«w  BniMwick  Hog  Marketing 


1&  New  BruMwtek  Swine  Industry 
Kimincial  Realructuring  Program 

17.  Nova  Scotia  Swtna  Herd  Health 
Mtcy 

ia  Nova  Scotia  Transpoclalioa  As- 
■iilance 

19  Ontario  Faim  Tax  Reduction  Pro- 

2D.  OnlarMS  (Northern)  Uveelocfc  Pr«>- 
grama 

21  Prince  Edward  bland  Hog  Mar- 
keting and  Transponation  Subai- 
diea 

22.  Prince  Edward  Uland  Swine  De- 
vHofxnenl  Program 

23.  Prince  Edward  Island  Interest 
Puvmenit  on  Assembly  Yard  Loan ... 

24.  Quebec  Special  Crediu  for  Hog 
Producers 

25.  SMskalchewan  Financial  Assist- 
ance for  Livestock  and  Irrigation 

2B.  Saskatchewan  Livestock  Invest- 
ment Tax  Credit 

27.    Saskatchewan    Liveatock    Slock 

Advance  Program 

2&  Ontario  Weaner  Pig  SlaMixation 

Plan  (FISC) 

Total   baoents   frooi  all   pro- 
granis.  „  ,    . 


Puunl 

00073368 
00000003 
00000249 
00000019 
000001S1 
00000312 
00000000 
00003182 
00001280 

00000041 
00002141 
00000002 
00000000 
00000000 
00008398 
00000000 
00000037 
.022 


Final  Results  of  Ravlew 

After  considering  all  of  the  comments 
received,  «ve  determine  the  net  subsidy 
to  be  CanS0.00Oll/lb.  for  slaughter  sows 
and  boars  and  CanS0.022/lb.  for  all 
other  live  swine  for  the  period  April  3. 
1985  through  March  31. 1986.  The  rate 
for  slaughter  sows  and  boars  is 
equivalent  to  0.30  percent  ad  valorem. 
The  Department  considers  any  rate  less 
than  0.5  percent  to  be  de  minimis  in 
accordance  with  19  CFR  355.& 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  of 
slaughter  sows  and  boars,  and  to  assess 
coutaervaiiing  duties  of  Can$a022/lb. 
on  shipments  of  all  other  live  swine 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  3. 1965 
and  exported  on  or  before  March  31. 
1986. 

As  provided  by  section  751(a)(1)  of  the 
Tariff  Act,  the  Department  also  will 
instruct  the  Customs  Service  to  waive 
cash  deposits  of  estimated 
countervailing  duties  on  shipments  of 
slaughter  sows  and  boars  and  to  collect 
cash  deposits  of  estimated 
countervailing  duties  of  Can$0.022/lb. 
on  shipments  of  all  other  live  swine 
entereid.  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 


waiver  and  deposit  requirement  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  ivith  section  751(a)(l] 
of  the  Tariff  Act  (19  U3.C  1675(a)(l]) 
and  19  CFR  355.ia 
loaeph  A.  Septrini. 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

Dated:  December  3a  1968. 
|FR  Doc  80-377  Piled  1-8-88: 8:45  am) 
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(C-229-401) 

Poftland  Hydraulic  CwiMnt  From 
Costa  Rica:  PraMniinarv  naiiitti  of 
wouniarvaainQ  uuiy  AonMnmraiiva 
Ravlow  and  Tantativa  Datarminatlon 
To  Cancal  Tliiinanilnn  Ani  aaniaiit 

AOCNCV:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review  and  tentative  determination  to 
cancel  suspension  agreement. 


;  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  portland  hydraulic 
cement  from  Costa  Rica.  The  review 
covers  the  period  October  1. 1965 
through  September  30. 1986. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  that  Industrie  Nacional  de 
Cementos.  S.A..  a  Costa  Rican  exporter 
of  Portland  hydraulic  cement  to  the 
United  States  and  the  sole  signatory  to 
the  suspension  agreement  did  not 
account  for  85  percent  of  the  subject 
merchandise  imported  into  the  United 
States  from  Costa  Rica  during  the 
review  period. 

A  second  firm.  Cementos  del  Pacifico. 
S.A.,  accounted  for  all  imports  of  the 
subject  merchandise  during  the  review 
period.  This  firm  did  not  choose  to  enter 
into  an  agreement  with  the  Department 
and,  accordingly,  the  Department  has 
tentatively  determined  to  cancel  the 
suspension  agreement. 

WfWLlvn  OKtW:  January  9, 1969. 


ITION  CONTACT: 

Patricia  W.  Stroup  or  Paul ).  McGarr, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department -of  Commerce.  Washington, 
DC  20230:  telephone:  (202)  377-^337. 


SUPPtCMCNTARV  MPONMATION: 

Background 

On  December  2. 1984  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
47280)  notice  of  an  agreement 
suspending  the  countervailing  duty 
investigation  regarding  portland 
hydraulic  cement  from  Costa  Rica.  The 
Department  stated  that  the  suspension 
agreement  reached  with  Industrie 
Nacional  de  Cementos.  S.A..  ("INCSA") 
and  the  Department  met  the  criteria  of 
sections  704(b)  and  (d)  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act").  We  received 
no  request  to  continue  the  investigation. 

In  March  1986,  Cementos  del  Pacifico. 
S.A.  ("CPSA").  also  a  Costa  Rican 
producer  of  portland  hydraulic  cement, 
began  exporting  the  subject 
merchandise  to  the  United  States. 

On  December  29. 1986,  the  petitioners, 
the  Puerto  Rican  Cement  Co..  Inc..  and 
the  San  Juan  Cement  Co.,  Inc.,  requested 
in  accordance  with  (  355.10  of  the 
Commerce  Regulations  an 
administrative  review  of  this  suspension 
agreement.  We  published  the  initiation 
on  January  20. 1987  (52  FR  2123).  The 
Department  has  now  conducted  that 
review  in  accordance  with  section  751  of 
the  Tariff  Act. 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  We  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA")  item  numbers 
and  the  appropriate  Harmonized  Tariff 
Schedule  ("HTS")  item  numbers  with 
our  product  descriptions.  As  with  the 
TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  Tariff  Schedule  is 
available  for  consultation  at  the  Central 
Records  Unit,  Room  8-098,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  Costa  Rican  portland 
hydraulic  cement.  Such  merchandise  is 
currently  classifiable  under  TSUSA  item 
number  511.1440  and  under  HTS  item 
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number  2523.29.00.  We  invite  comments 
from  all  interested  parties  on  this  HTS 
classification. 

The  review  covers  the  period  October 
1. 1985  through  September  30, 1986  and 
two  firms,  INCSA  and  CPSA. 
Compliance  With  the  Agreemmt 

In  the  suspension  agreement,  INCSA 
renounced  all  existing  bounties  or  grants 
which  would  benefit  exports  of  portland 
hydraulic  cement  to  the  United  States, 
and  agreed  not  to  apply  for  or  receive 
substitute  or  equivalent  benefits.  In 
accordance  with  section  704(b)  of  the 
Tariff  Act  and  §  355.31(c)  of  the 
Commerce  Regulations,  the  suspension 
of  the  investigation  can  remain  in  effect 
only  so  long  as  85  percent  of  imports  of 
the  subject  merchandise  into  the  United 
States  are  covered  by  the  suspension 
agreement.  INCSA  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  review  and. 
accordingly,  did  not  account  for  the 
mandated  85  percent  of  U.S.  imports  of 
Portland  hydraulic  cement  from  Costa 
Rica  during  the  period. 

A  second  firm.  CPSA.  also  a  Costa 
Rican  producer  of  portland  hydraulic 
cement,  accounted  for  100  p>ercent  of 
U.S.  imports  of  portland  hydraulic 
cement  from  Costa  Rica  during  the 
review  period.  In  its  questionnaire 
response.  CPSA  stated  that  it  had  not 
been  aware  of  the  suspension  agreement 
in  effect  respecting  this  merchandise 
and  indicated  that  it  would  not  export 
the  subject  merchandise  to  the  United 
States  in  the  future.  However,  CPSA 
chose  not  to  enter  into  a  suspension 
agreement  %vith  the  Department 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
suspension  agreement  no  longer  meets 
the  requirements  of  sections  704  (b)  and 
(d)  of  the  Tariff  Act  We  therefore 
tentatively  determine  to  cancel  the 
suspension  agreement.  Section  704(b)  of 
the  Tariff  Act  requires  that 
manufacturers  accoimting  for 
"substantially  all"  U.S.  imporU  of 
merchandise  subject  of  a  suspended 
investigation  be  signatories  to  an 
agreement  to  eliminate  or  offset 
completely  the  total  amount  of  any 
bounty  or  grant  determined  to  exist 
Section  355.31(c)  of  the  Commerce 
Regulations  defines  "substantially  all" 
as  85  percent  of  total  U.S.  imports. 

If  the  Department  determines  as  a 
result  of  this  review  that  the  suspension 
agreement  should  be  cancelled,  we  will 
resume  the  investigation  as  if  the 
affirmative  preliminary  determination 
had  been  published  on  the  date  of 
publication  of  the  final  results,  and  will 


instruct  the  Customs  Service  to  suspend 
liquidation  on  all  shipments  of  portland 
hydraulic  cement  exported  directly  or 
indirectly  to  the  United  States  from 
Costa  Rica  and  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  90th  day  prior  to  publication  of 
the  notice  of  suspension  of  liquidation 
(i.e.,  the  notice  of  cancellation  of 
suspension  agreement).  The  Department 
will  also  instruct  the  Customs  Service,  in 
accordance  with  section  703  of  the  Tariff 
Act  to  require  a  cash  deposit  or  bond 
for  each  such  entry  of  the  merchandise 
in  the  amount  of  15  percent  ad  valorem, 
the  rate  found  in  our  preliminary 
affirmative  countervailing  duty 
determination. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  from  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
pubUsh  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  wth  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 

Date:  December  30. 1968. 
lanW.Maras, 

Assistant  Secretary  for  Import 
Administration. 

FR  Doc.  89-378  Filed  1-8-89:  8:45  am] 
MLUNO  CODE  1610-DS-4I 


Short-Supply  Reviaw  on  Certain  Cold- 
Rolled  Stieat;  Request  for  Commanta 

AOCNCV:  Import  Administration/ 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 

SUHNiARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  jo  certain  aluminum-killed  coki- 
rolled  steel  sheet.   , 

DATE:  Comments  must  be  submitted  on 
or  before  January  19, 1989. 
ADDRESS:  Send  all  comments  to 


Nicholas  C.  Tolerico.  Director.  Office  of 
Agreements  Compliance.  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  7866. 14lh  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230. 

R>a  FURTHER  INFORMATION  CONTACT: 

Richard  O.  Weible,  Office  of 
Agreements  Compliance.  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866. 14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230,  (202)  377-0159. 

SUPPLEMENTARY  INFORaUTION: 

Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 

the  U.S. determines  that 

because  of  abnormal  supply  or  demand 
factors,  the  U.S.  steel  industry  will  be 
unable  to  meet  demand  in  the  USA  for  a 
particular  category  or  sub-category 
(including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  category  or  sub- 
category •  *  *," 

We  have  received  a  short-supply 
request  for  certain  aluminum-killed  cold- 
rolled  sheet  in  coils,  conforming  to  AISI 
standard  C  1001.  to  be  used  in  the 
manufacture  of  aperture  masks  for  color 
television  picture  tubes  and  video 
monitors.  The  steel  is  381-762  mm  In 
width.  0.0762-0.3049  mm  in  thickness, 
and  in  coils  weighing  from  1.500  to  3.000 
kgs. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  January  19. 1989.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request 

Commerce  will  maintain  this  request 
and  all  comments  on  this  request  in  a 
public  file.  Anyone  submitting  business 
proprietary  information  should  cleariy 
identify  that  portion  of  their  submission 
and  also  provide  a  non-proprietary 
submission  which  can  be  placed  in  the 
public  file.  The  pubhc  file  will  be 
maintained  in  the  Central  Records  Unit 
Import  Administration.  MS.  Department 
of  Commerce.  Room  B-099  at  the  above 
address. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

December  29, 198& 

[¥R  Doc.  89-309  Filed  l-e-89: 8:4^  am|' 
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Nationai  Oceanic  and  Atmoepheric 
Administration 

nvw  cnynna  nsnvry  iiianaBWfneni 
Council;  Pubiic  Meeting 

Aaoncy:  Ndtional  Murine  Fisheries 
Senice.  NOAA.  Commerce. 

The  New  England  Fishery 
Munagement  Council  will  convene  a 
public  meeting  on  January  11. 1960.  at  10 
a.m.,  at  the  Howard  {ohnson's  Hotel. 
Route  1.  Oanvers.  MA.  to  discuss  reports 
from  the  Croundrtsh  and  Scallop 
Committees,  amendments  to  the 
Mugnuson  Fishery  Conservation  and 
Management  Act,  a  Mid- Atlantic 
Fishery  Management  Council  proposal 
concerning  shark  data  collection,  and 
implementation  of  the  Marine  Maninial 
Protection  Act.  The  pubiic  meeting  will 
recess  at  approximately  5  p.m.. 
reconvene  on  January  12  a1  9  a.m..  and 
will  ad)oum  when  agenda  items  are 
completed 

For  further  information,  contact 
Douglas  G.  Marshall.  Executive  Director. 
New  England  Fishery  Management 
Council.  Suniaug  OfTice  Park.  5 
Broadway.  (Route  One).  Saugus.  MA 
01906:  telephone:  (617)  231-0422. 

Dale:  lanuary  4.  liWB. 
|o«P.  Ctaai. 

Actinf:  Dirvctor.  Office  of  Fiaheriea 
Consenation  and  Management.  National 
Marine  Fisheries  Service. 
jFK  Due  8B-»4  Filed  1-6-69:  8:45  8m| 


Endangered  Marine  Mammais: 
Application  for  Permit;  LGL  Umtted, 
Environmental  Reeearch  Asaodatee 
(P273E) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
F'ermit  to  take  endangered  marine 
niiimmais  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543).  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  fish  and  wildlife  permits  (50 
CFR  Part  217-222).  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammuls  (50  CFR  Part  216). 

/.  Applicant.  LGL  Limited. 
Environmental  Research  Associates.  22 
Fisher  Street.  P.O.  Box  280.  King  City. 
Ontario.  Canada  LOG  IKO. 

2.  Type  of  Perm il:  Scientific  Research. 

3.  Name  and  Number  of  Animals: 
Bowhead  whales  [Balaena 
niysticetus] — 800;  White  whalt-s 
{Dn/phinaplervs  leucas) — 600. 

4.  Type  of  Take:  Harassment  by  aerial 
photography,  helicopter  overflight,  and 


sound  projection  to  study  effects  of  oil 
production  activities  on  arctic  whales. 

51  Location  and  Duration  of  Activity: 
Alaskan  Beaufort  Sea:  May  1988. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Re^ster.  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Ass'stant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U3. 
Department  of  Commerce.  1335  East 
West  Hwy..  Rm.  7330.  Silver  Spring. 
Maryland  20910.  within  30  days  of  the 
pulication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  the 
Naitonal  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices:  Office  of  Protected 
Resources  and  Habitat  Programs. 
National  Murine  Fisheries  Service.  1335 
East  West  Hwy.,  Room  7330.  Silver 
Spring.  Maryland  20910;  and  Director. 
Alaska  Region,  National  Marine 
Fisheries  Service.  709  West  9th  Street. 
Federal  Building,  Juneau.  Alaska  99802. 

Date:  December  20.  in88. 
Nancy  Foster. 

Dirvctor.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 
(FR  Doc.  88-336  Filed  1-6-88:  8:45  am) 


Marine  Mammals:  Application  for 
Permit;  Ouwehands  Oierenpark  bv 
(P435) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  Regulations  Governing  the 
Taking  and  importing  of  Marine 
Mammals  (SO  CFR  Part  216). 

7.  Applicant  Ouwehands  Diercnpark 
bv.  Postbus  9.  3910  AA  Rhenen. 
Netherlands. 

Z  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  ofAjjimals:  Four 
(4)  Atlantic  bottlenose  dolphins 
[Tursiops  truncatus]. 


4.  Type  of  Take:  Capture  and  maintain 
for  public  display  at  the  Ouwehunds 
Zoo  in  Rhenen.  the  Netherlands. 

5.  Ligation  and  Duration  of  Activity: 
Gulf  of  Mexico  between  Mobile  Bay  and 
the  Mississippi  River.  Dolphins  to  be 
collected,  acclimated  and  transported  «. 
by  a  National  Marine  Fisheries  Service         i 
designated  Collector  of  Record.  Duration      [ 
of  activity  is  no  more  than  one  year. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Regbler,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Conunission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  1335  East 
West  Hwy.,  Silver  Spring.  Maryland 
209ia  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices:  Office  of  Protected 
Resources  and  Habitat  Programs. 
National  Marine  Fisheries  Service.  1335 
East  West  Hwy..  Rm.  7330,  Silver  Spring. 
Maryland  20910:  and  Director,  Southeast 
Region,  National  Marine  Fisheries 
Service.  NOAA,  9450  Koger  Boulevard. 
St.  Petersburg.  Florida  33702. 

Date:  December  2&  1868. 
Nancy  Fostor. 

Director.  Office  of  Protected  Resources  and 

Habital  Programs.  National  Marine  Fisheries 

Service. 

|FR  Doc  89-337  Fil«d  1-6-8S:  845  amj 

MUJNO  COOf  3S10-»-« 


THE  COMMISSION  OF  FINE  ARTS 

1989  National  Capital  Arts  and  Cultural 
Affairs  Program 

Notice  is  hereby  given  that  Pub.  L.  99- 
190.  as  amended,  authorizing  the 
Nationul  Capital  Arts  and  Cultural 
Affairs  Program,  has  been  funded  by  the 
Congress  for  1989  in  the  amount  of 
$5,000,000.  All  requests  for  information 
and  applications  for  grants  should  be 
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addressed  to:  Charles  H.  Atherton, 
Secretary.  Commission  of  Fine  Arts.  708 
Jackson  Hace.  NW..  Washington.  DC 
20006. 

Phone:  202-566-1066. 

Deadlines  for  receipt  of  submission  of 
grants  applications  is  3  March  1988. 

This  program  provides  grants  for 
general  operating  support  of 
organizations  whose  primary  purpose  is 
performing,  exhibiting,  and/or 
presenting  the  arts.  To  be  eligible  for 
tfiese  grants,  organizations  must  be 
located  in  the  District  of  Columbia,  must 
be  not-for-profit,  non-academic 
institutions  of  demonstrated  national 
repute,  and  must  have  annual  income, 
exclusive  of  federal  funds,  in  excess  of 
one  million  dollars  for  the  current  year 
and  for  the  past  three  years. 
Choiles  H.  Atherton. 
Secretary. 

(FR  Doc  88-328  Filed  1-6-89;  8:45  ami 
MUMS  COM  S330-01-M 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Chicago  Mercantile  Exchange 
Propc«ed  Futures  Contract;  Morgan 
Stanley  Capital  International  United 
Kingdom  Stock  Index 

AOENCV:  Commodity  Futures  Trading 
Conunission. 

action:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Chicago 
Mercantile  Exchange  ("CME")  for 
designation  as  a  contract  market  in 
futures  on  the  Morgan  Stanley  Capital 
International  United  Kingdom  Stock 
Index.  The  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that, 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted. 

DATC  Conunents  must  be  received  on  or 
before  January  24. 1989. 

AOORESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CME 
Morgan  Stanley  United  Kingdom  Stock 
Index  futures  contract. 
Fon  mmNoi  mromu-noN  contact: 
Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 


Commission.  2033  K  Street  NW.. 
Washington.  DC  20581  (202)  254-7303. 

•UPPLEMCNTARV  INRMMtATION:  On  May 
19,  September  Z  and  November  4. 1988. 
the  Commission  published  in  the  Federal 
Register,  for  60-day,  15-day,  and  15-day 
comment  periods,  respectively,  notices 
of  availability  of  the  CME's  proposed 
terms  and  conditions  for  the  U.K.  stock 
index  futures  contract  (53  FR  17969,  53 
FR  34140  and  53  FR  44646).  In  a 
December  29, 1988  letter  to  the 
Commission,  the  CME  requested  that  the 
Commission  republish  the  terms  and 
conditions  of  the  proposed  contract  "so 
that  the  public  and  other  interested 
parties  may  have  further  opportunity  to 
comment  on  the  application."  As  noted, 
the  Director  of  the  Division  has 
determined  that,  for  this  proposed 
contract,  an  additional  comment  period 
is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Conmiission.  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  maricet  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Conunission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Request  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
%vritten  data,  views  or  argiunents  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC  on  JanQary  4. 
1989. 

Paula  A.  Tosiai, 

Director.  Division  of  Economic  Analysis. 
|FR  Doc  89-358  Filed  1-6-89:  8:45  am) 
■miNO  COM  OSI-SMI 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meetings;  Defense  Manufacturing 
Board 

AOCNCV:  Under  Secretary  of  Defense 
(Acquisition),  DOD. 

action:  Notice  of  meeting. 


;  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  the 
Office  of  the  Under  Secretary  of  Defense 
for  Acquisition  announces  a  forthcoming 
meeting  of  the  Defense  Manufacturing 
Board  (DMB). 

DATE  ANO  TIME:  18  January  1969. 063O- 
1700. 


:  Pointe  at  South  Mountain. 
7777  South  Pointe  Parkway,  Phoenix.  AZ 
85044. 

The  agenda  for  the  meeting  will  focus 
on  concurrent  engineering  and  total 
quality  management. 

FOR  FURTHER  RIF0RMAT10N  CONTACT: 
Mrs.  Sherry  Fitzpatrick  of  the  DMB 
Secretariat.  (703)  756-2310. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

January  3, 1989. 

[FR  Doc  89-335  Filed  1-6-89;  8:45  am) 

■UJNQ  COM  ISM-ei-M 


Public  Information  CoNectton 
Requirement  Submitted  To  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U5.C 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Children's  Dependency  Statement;  AF 
Form  472;  and  OMB  Control  Number 
0701-0110. 

Type  of  Request-  Extension. 

Average  Burden  Hours/Minutes  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  7,182. 

Annual  Burden  Hours:  3,950. 

Annual  Responses:  7.182. 

Needs  and  Uses:  Individuals  applying 
for  monetary  allowances  and  other 
benefits  for  the  dependent  children  of 
service  members,  retired  service 
members,  or  surviving  spouses  need  this 
form  to  doctunent  their  relationship  and 
dependency.  Air  Force  claim  examiners 
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use  the  infoniuitioo  on  the  form  to 
determine  whether  the  claim  is  valid 
and  the  individual  is  entitled  to  benefit*. 

Affected  Publia  Individuals. 

Frequency:  Cootiniiing. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe. 

Written  comment*  and 
recommendations  on  the  proposed 
informatioo  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  OfTice  of 
Management  and  Budget.  Desic  Officer, 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20603. 

DOD  CJearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  infonnation  collection 
proposal  may  be  obtained  from.  Ms. 
Rascoe-Harrison.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  [202]  746-0933. 
UA.  BjiMB. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
January  3, 1889. 
(FR  Doc  80-334  Fikd  1-«-a0:  &45  ani| 


DEPARTMENT  OF  EDUCATION 

Office  of  Postseoondary  Education; 
Stafford  Loan  Program,  SLS  Program, 
PLUS  Program  and  ConaoNdation  Loan 
Program,  Special  Allowance; 
Correction 

AOENCv:  Department  of  Education. 
ACTION:  Notice  of  special  allowance  for 
quarter  ending  September  30, 1960: 
correction. 

On  November  2. 1986.  the  Assistant 
Secretary  for  Postsecondary  Education 
published  in  the  Federal  Register  (53  FR 
44220).  a  special  allowance  for  the 
quarter  ending  September  30, 1968  to 
holders  of  eligible  loans  made  under  the 
Stafford  Loan  Program  (formerly  the 
Guaranteed  Student  Loan  Program),  the 
Supplemental  Loans  for  Students  (SLS) 
Program,  the  PLUS  Program  or  the 
Consolidation  Loan  PrograoL  This 
document  corrects  a  typographical  error 
that  was  made  in  that  notice  as  follows: 
In  the  table  under  Item  III.,  in  the  line  for 
applicable  interest  rate  of  9%,  "0.8725" 
in  column  three  is  corrected  to  read 
"0.3725". 

FOn  PUflTHUI  tNTOWaUTKHi  CONTACT: 
Ralph  B.  Madden.  Program  Analyst. 
Guaranteed  Student  Loan  Branch. 
Division  of  Policy  and  Program 
Development,  Department  of  Education. 
Washington.  DC  20202.  Telephone  (202) 
732-4242. 


Dated:  Daoenber  13.  I960. 
(Catalog  of  Pedoral  Damestic  Assistance  No. 
84.032.  Guaranteed  Student  l/>an  Program 
and  PLUS  Program) 
Kenneth  0.  Whttebead. 
AaaiataiH  Secretary  for  Postseoondary 
Education. 
|FR  Doc.  80-387  Filed  1-6-80;  8:46  amj 


DEPARTMENT  OF  ENERGY 

nnawcial  Aaaiatance  Ae»ard;  Climate 
Ntauufie  or  waimnyiiwi,  im« 

AOlNCr  Department  of  Energy  (DOE). 

action:  Notice  of  noncompetitive 
financial  assistance  award. 


r.  In  accordance  with  10  CFR 
600.7,  eligibility  for  award  of  a  grant, 
resultii^  from  Procurement  Request  No. 
Ol-89EH88009U)0a  will  be  restricted  to 
the  Climate  Institute  of  Washington.  DC 
The  DOE  is  conducting  negotiations 
with  the  Climate  Institute  for  the  support 
of  post  conference  costs  of  the  "Second 
North  American  Conference  on 
Preparing  for  Climate  Change."  These 
negotiations  are  expected  to  result  in  the 
issuance  of  Grant  Number  DE-FGOl- 
89EH88009  in  which  the  DOE  is 
anticipated  to  provide  $20,000  of  the 
total  estimated  post  conferenoe  costs  of 
$30,562.  for  a  performance  period  of 
twelve  months,  estimated  to  begin 
January  25, 1969.. 

Project  Scope:  The  grant  will  provide 
post  conference  assistance  for  one 
conference  entitled,  "Second  North 
American  Conference  on  Preparing  for 
Climate  Change,"  that  will  provide  for 
the  furtherance  of  international 
information  exchange  and  cooperation 
to  adapt  to,  and  mitigate  the  effects  of 
global  climate  changes  in  the  North 
American  region.  The  proposed  grantee, 
the  Climate  Institute,  has  already 
conducted  the  conference  and  would 
expend  these  post  conference  costs  in 
the  absence  of  funding  by  the  IX3E. 
however  DOE  support  of  the  conference 
would  enhance  the  public  benefits  to  be 
derived  by  providing  timely,  credible 
and  relevant  information  that  would 
support  education,  policy  development 
and  other  decision  malting  by  federal, 
state  and  local  governments;  and  DOE 
knows  of  no  other  entity  which  has 
conducted  or  is  planning  to  conduct 
such  a  conference. 

PON  RJRTHM  MP0M8AT1ON  CONTACT: 

Stanley  T.  Colt.  MA-453.1,  Office  of 
Procurement  Operations,  lOTO 


Independence  Avenue  SW.. 

Washington.  DC  20665.  (202)  S8&-1424. 

Thonas  S.  Kaais. 

Director.  Contract  Operations  Division  "B". 

Office  of  Procurement  Operations. 

|FR  Doc.  R9-38B  Filed  1-A-80:  a-45  am) 


Financial  Aaaiatanca  Awrard;  Intent  To 
Award  a  Grant  to  the  Texae  Bureau  of 
Economic  Geology 

AQCNCV:  Department  of  Energy. 

AdiON:  Notice  of  noncompetitive 
financial  asaistance. 


:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b),  it  is  restricting  eligibility  fur  a 
grant  under  procurement  request 
number  19-89BC14403.000  to  the  Texas 
Bureau  of  Economic  Geology  for 
"Characterization  of  Oil  and  Gas 
Reservoir  heterogeneity  in  San  Andres 
and  Grayburg  Reservoirs  of  West 
Texas". 

Scope:  The  grant  is  to  fund  research  to 
increase  our  understanding  of  geological 
heterogeneibes  that  affect  the  recovery 
of  oil  and  gas  from  specific  reservoirs, 
and  to  develop  strategies  for  exploiting 
these  resources.  The  specific  reservoirs 
to  be  examined  are  the  San  Andres  and 
Grayburg  oil  and  gas  reservoirs  in  the 
Permian  Basin.  The  objective  of  the 
project  is  to  increase  the  understanding 
of  the  geological  variability  that  affects 
the  recoveries  of  oil  and  gas  by  studying 
carbonate  sandbar  trends  in  a  group  of 
reservoirs  that  contain  large  volumes  of 
unproduced  hydrocarbons.  The  project 
will  include  mapping  the  distribution  of 
various  facies.  developing  geostatistical 
models  of  the  reservoirs  and  developing 
strategies  for  geologically  targeted  infill 
drilling  and  selective  recompletion  that 
will  allow  increased  economic 
production  and  reserve  growth. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)  (B)  and  (D).  the  Texas 
Bureau  of  Economic  Geology  has  been 
selected  as  the  grant  recipient.  The 
proposed  recipient  has  conducted  a 
series  of  volumes  describing  and 
cataloging  characteristics  of  some  of  the 
states'  oil  and  gas  fields,  which  are 
necessary  predecessors  to  this 
characterization  project.  The  state  has 
now  indicated  a  commitment  to  fund 
this  project.  DOE  support  will  allow 
more  thorough  coverage  of  the  state's 
reservoirs  than  would  be  otherwise 
possible.  Furthermore  the  Texas  Bureau 
of  Economic  Geology  is  considered 
uniquely  qualified  based  upon 
experience  derived  from  similar  studies 
and  their  repository  of  geological 


samples  and  well  data.  In  1983.  the 
Texas  Bureau  of  Economic  Geology 
completed  an  atlas  of  Texas  oil 
reservoirs  and  is  currently  compiling  a 
similar  atlas.  Thsee  studies  form  a 
unique  basis  for  evaluating  reservoir 
heterogeneity  and  applying  that 
information  to  a  large  group  of  related 
reservoirs. 

The  term  of  the  proposed  grant  is  for  a 
three  year  period  at  a  total  estimated 
value  of  $l,520,00a00  to  be  shared 
equally  between  DOE  and  the  State  of 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  P.O.  Box 
10940,  MS  921-165,  Pittsburgh.  PA  15236. 
Attn:  David  N.  Bamett,  Telephone: 
AC412/892-5912. 

Date:  December  21. 1988. 
Grasoty ).  KawaDdn. 

Director,  Acquisition  and  Assistance  Division 
(Acting). 

|FR  Doc.  89-391  Filed  l-6-a9:  8:45  am) 
■aUMQ  OOK  •4i»4MI 
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Financial  Aaalatance  Award;  Intent  To 
Award  a  Grant  to  the  Untveraity  of 
Texaa  at  Auatki 

AOENCv:  Department  of  Energy. 
action:  Notice  of  noncompetitive 
financial  assistance. 


•oaaaARY:  The  Department  of  Energy 
announces  that  pursuant  !o  10  CFR 
600.7(b),  it  is  restricting  eligibility  for  a 
grant  under  procurement  request 
number  1»-89BC14251JXW  to  the 
University  of  Texas  at  Austin  for 
"Reservoir  Characterization  and 
Enhanced  Oil  Recovery  Research." 

Scope:  The  grant  is  to  fund  the 
development  of  an  integrated  package  of 
(1)  Systematic  Procedure  for  Reservoir 
Characterization.  (2)  Modeling  and 
Scalcup  of  Chemical  Flooding,  and.  (3) 
COz-Surfactant  Phase  Behavior.  The 
integrated  program  is  aimed  at 
improving  oil  recovery  from  reservoirs 
in  the  State  of  Texas.  The  first  part  of 
the  project  will  be  to  create  numerical 
simulation  models.  The  models  will 
account  for  both  "continuity*  and  "cross- 
Ledding'  ofTeservoirs.  the  quantification 
of  existing  taxonomy  through  the  use  of 
correlation,  fractal  representation  and 
nonlinear  dynamic  statistical 
procedures.  The  use  of  geochemical  flow 
patterns  in  porosity  and  permeability 
that  result  in  diagenetic  process;  and,  to 
define  the  patterns  on  permeability  in 
carbonate  formations  and  the 
occurrence  of  calcite  cement  inclusion 
caused  by  both  bacterial  and/or 
thermochemical  processes.  The  second 
part  of  the  project  will  address  the 


overall  goal  of  modeling  and  scaieup  of 
chemical  flooding  focusing  on  polymer 
gels  for  profile  modification  and 
chemical  tracers.  Measure  the  in-situ 
behavior  of  gels  formed  while  flowing  in 
permeable  media.  Simulate  the 
hydrodynamic  instabilities  in  permeable 
media.  The  third  part  involves  a  study  of 
COi-surfactant-water  interactions  as  a 
means  of  developing  a  thermodynamic 
model  to  predict  conditions  of 
precipitation  and  the  chemical  potential 
of  surfactants  in  aqueous  solutions.  A 
study  of  oil-COi-water-surfactant 
interactions  to  develop  theoretical 
models  that  relate  to  the  phase  behavior 
of  the  particular  system  considered,  and 
to  assure  that  a  certain  surfactant  will 
function  properly  over  a  wide  range  of 
reservoir  conditions.  A  study  of  the 
stability  of  thin  aqueous  films  on  solid 
surfaces  directed  toward  a  study  of 
phase  behavior,  adsorption,  and 
partitioning  of  mixed  surfactant  systems 
composed  of  monoisomeric  nonionic 
and  monoisomeric  anionic  surfactant 
molecules.  , 

In  accordance  with  10  CFR 
600.7(b)(2)(i)(B).  the  University  of  Texas 
at  Austin  has  been  selected  as  the  grant 
recipient.  The  University  is  currently 
undertaking  the  project  by  the  use  of 
funds  derived  bxsm  the  State  of  Texas 
and  industrial  support  It  is  determined 
that  DOE  support  of  the  activity  would 
enhance  the  public  benefits  to  be 
derived.  The  term  of  the  grant  will  be  for 
a  two  year  period  in  the  amount  of 
$1.920.000.0a  the  amount  to  be  shared 
equally  between  the  DOE  and  the  State 
of  Texas. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center.  P.O.  Box 
10940,  MS  921-165.  Pittsburg.  PA  15236 
Attn:  David  N.  Bamett,  Telephone: 
AC412/892-5912. 

Dated:  December  21. 198a 
Gregory  ).  KawaBun, 

Director.  Acquisition  and  Assistance  Division 
(Acting). 

|FR  Doc.  89-392  Filed  1-6-89:  8:45  am) 

MUMG  CODE  64S(MI1-4I 


Advisory  Committee  on  Nuclear 
Facility  Safety;  Open  and  Ooeed 
Meetings 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Dote  and  Time:  Tuesday,  January  24. 
1989.  8:30  a.m.  to  6:30  p.m.  Wednesday. 
January  25, 1989,  9:00  a.m.  to  2O0  p.m. 


Place:  U.S.  Department  of  Energy. 
Forrestal  Building,  Room  8E  068, 1000 
Independence  Avenue.  SW. 
Washington,  DC  20585. 

Contact  Wallace  R.  Komack. 
Executive  Director,  ACNFS.  S-2, 1000 
Independence  Avenue.  SW., 
Washington,  DC  20586,  Telephone:  202/ 
586-1770. 

Purpose  of  the  Meeting:  The 
Committee  was  established  to  provide 
the  Secretary  of  Energy  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  faciUties.  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C  2014). 

Tentative  Agenda. 

January  24, 1989 
8:30-Noon:  Presentations  and 

Discussions  on  Savannah  River  Plant 

Issues 
Noon-1«):  Break 
100-6:00:  Presentations  on  Selected 

Reactor  and  Facility  Issues 
6K»-6:30:  Public  Comment 

January  25. 1989 
9:00-12:00:  Discussion  of  Selected  Issues 

and  Committee  Business 
12.-00-l«):  Lunch 
1:00-2M):  Qosed  Meeting 

Closed  Meeting:  Pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act,  Pub.  L  92-463,  as  amended  (U.S.C 
App.  II  (1982)).  part  of  these  advisory 
committee  meetings  concerns  matters 
listed  fn  5  U.S.C.  552b(cKl)  and  that 
accordingly  on  January  25. 1989  at 
approximately  1.-00  p.m.  the  meeting  wiD 
be  closed  to  the  public 

Public  Participation:  Except  as 
indicated,  the  meeting  is  open  to  the 
public.  Written  statement  may  be  filed 
with  the  Committee  either  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Wallace  Komack  at  the  addres 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
on  the  agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Transcripts:  The  transcript  of  the 
unclassified  part  of  the  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  IE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington,  DC  between  9;00  a.m. 
and  4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
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Issued  at  Washington  DC  on  January  5, 
1909 

|.  RotMrt  Fraakliii. 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  a9-«88  Filed  1-6-88: 8:45  am] 


Economic  Regulatory  Administration 
(ERA  Docttat  Na  M-S4-NQ] 

Hadeon  Qaa  Syatema.  inc;  Order 
Extendhig  Blanket  Auttwrlzation  To 
import  Natural  Oas  From  Canada 

AQCNCY:  Economic  Regulatory 
Administration.  DOE. 
ACnOM:  Notice  of  Order  extending 
blanket  authorization  to  import  natural 
gas  ht)m  Canada. 


:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  gives  notice  that  it  has  issued 
an  order  extending  Hadson  Gas 
Systems.  Ina  (Hadson).  blanket 
authorization  to  import  natural  gas  from 
Canada.  The  order  issued  in  ERA  docket 
No.  88-65-NG  authorizes  Hadson  to 
import  up  to  50  Bcf  of  Canadian  natural 
gas  over  a  two-year  term  beginning 
March  3. 1969. 

A  copy  of  this  order  is  available  in  the 
Natural  Gas  Division  Docket  Room  3F- 
056.  Forrestal  Building.  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-947a 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  on  Deceml>er  27. 
1968. 

Coastanoa  I.  Buckley, 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
|FR  Doa  89-380  Filed  1-6-86:  &4S  am) 


Federal  Energy  Regulatory 
Commiielon 

( Docket  Na  CPM-267-000) 

Atlantic  Richfield  C6.  and  intaico 
Aluminum  Co^  Extension  of  Time 

December  28. 1966 

On  December  27, 1988.  BP  Oil 
Company  (BP)  filed  a  motion  for  an 
extension  of  time  to  file  a  motion  to 
intervene  or  protest  in  response  to  the 
Commission's  Notice  of  Application 
issued  December  13. 1968.  in  the  above- 
docketed  proceeding.  In  its  motion.  BP 
states  that  because  of  the  press  of  other 
business  and  the  intervening  holidays, 
the  company  requires  additional  time  to 
study  this  matter  and  prepare  its  filling. 


Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
Rling  of  motions  to  intervene  and 
protests  is  granted  to  and  including 
January  13. 1969. 
Ucwood  A.  Watsoo.  |r.. 
Acting  Secretary. 

jFR  Doc.  69-327  Filed  1-6-69:  8:45  am] 
MLUNO  OOK  STir-ei-ii 


(Docket  Na  QPe»-29-0001 

Ptiillipe  66  Natural  QasCaetaL; 
Complaint  and  Petition  for  Emergency 
ReHef 

fanuary  4. 1989. 

Take  notice  that  on  December  15, 
198a  Hiillips  66  Natural  Gas  Company 
and  Phillips  Petroleum  Company 
(Phillips]  filed  a  complaint  against  ANR 
Pipeline  Company  (ANR)  contending 
that  ANR  refuses  to  provide 
transportation  on  an  open  access,  non- 
discriminatory basis  for  gas  owned  by 
Phillips  for  which  Phillips  has  released 
ANR  from  take-or-pay  obligations  under 
Order  Nos.  451  and  490  series.  [See 
FERC  Statutes  and  Regulations, 
H  30.701,  30,720,  30,748  and  30,797. 
30,804,  30,831  and  30,825  respectively.) 

Phillips  requests  that  the  Commission 
issued  an  order  requiring  ANR  to  file 
and  operate  under  tariff  provisions 
which  eliminate  its  policy  of  offering  a 
higher  priority  to  shippers  of  gas  for 
which  ANR  receives  take-or-pay  relief. 
Additionally.  Phillips  requests  that  the 
Commission  direct  ANR  to  immediately 
begin  offering  intemiptible 
transportation  on  a  first-come,  first- 
served  basis.  In  the  alternative,  Phillips 
requests  emergency  clarification  that  its 
production  qualifies  as  "released"  gas 
for  purposes  of  ANR's  tariff. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  concerning  Phillips' 
request  should  file  an  answer  under 
Rule  213. 18  CFR  365.213  (1988).  or  a 
protest  or  petition  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
385.211  or  385.214).  All  such  Hlings 
should  be  made  not  later  that  15  days 
following  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St.,  NE.. 
Washington.  DC  20426. 

Protests  will  be  considered  by  the 
Commission  in  determining  the  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  petition  to  intervene  in 

accordance  with  Rule  214. 

Lois  D.  Casbell, 

Secretary. 

(FR  Doc.  89-385  Filed  1-6-89:  8:45  am) 

MUJNQ  coot  •717-ei-M 

Western  Area  Power  Administration 

Boulder  Canyon  Project  Proposed 
Power  Rate 

AOCNCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  extension  of 
consultation  and  comment  period  for  a 
proposed  power  rate  adjustment. 


n  The  Western  Area  Power 
Administration  (Western)  announced  in 
the  Federal  Register  published  June  22. 
1988  (53  FR  23446).  a  proposed 
adjustment  of  the  rates  for  power  and 
energy  irom  the  Boulder  Canyon  Project 
(BCP).  In  that  notice.  Western  scheduled 
a  public  information  forum  for  June  30. 
1£KB8,  with  the  consultation  and  comment 
period  to  end  August  8, 1988.  Western 
also  stated  that  consideration  would  be 
given  to  an  extension  of  the  consultation 
and  comment  period  if  requested  by 
customers  or  interested  parties. 

Western  received  several  requests  for 
an  extension  of  45  days  to  the  originally 
published  consultation  and  comment 
period.  The  basis  for  the  extension  was 
to  allow  all  interested  parties  an 
opportunity  to  review  and  analyze  a 
new  energy  forecast,  a  new  method  of 
forecasting  future  replacement 
requirements,  and  new  rate  calculations. 

After  reviewing  those  requests  for 
extension.  Western  concurred  with  the 
requests  and  rescheduled  for  September 
7, 1988.  the  public  comment  forum 
previously  scheduled  for  July  22, 1968.  In 
addition,  the  ending  date  of  the 
consultation  and  comment  period  was 
changed  to  September  22. 1988.  This  was 
noticed  in  the  Federal  Register  at  53  FR 
29085,  August  2, 1988. 

An  additional  public  comment  forum 
was  scheduled  (53  FR  38779,  October  3, 
1988)  for  October  28, 198a  and  the  end 
of  the  consultation  and  comment  period 
extended  to  November  14. 1988. 

Due  to  the  need  for  further  data  input 
and  analysis,  the  October  2a  196a 
public  comment  forum  was  canceled  by 
written  notification  to  the  BCP 
customers  and  interested  parties  and 
was  rescheduled  (53  FR  46584. 
December  1, 1988)  for  December  15, 
1988.  Also,  the  consultation  and 
comment  period  was  extended  to 
December  30. 1988. 


Several  customers  requested  another 
extension  of  the  consultation  and 
comment  period  in  order  to  have 
sufficient  time  for  detailed  analysis  of 
the  proposed  rates.  Western  recognizes 
the  appropriateness  of  such  extension 
and  therefore  is  extending  the 
consultation  and  comment  period. 
DATES:  The  consultation  and  comment 
period  which  began  with  the  notification 
of  the  BCP  rate  adjustment  (53  FR  23446, 
|une  22, 1988)  will  end  January  31. 1989. 
on  which  date  written  comments  should 
be  received  at  the  address  indicated 
below. 

ADDftESSCS:  Written  comments  may  be 
sent  to:  Mr.  Thomas  A.  Hine,  Area 
Manager,  Boulder  City  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  200,  Boulder  City,  NV  89005, 
(702)  477-3255. 

FOR  FURTHER  MFOflMATION  CONTACT: 

Mr.  Earl  W.  Hodge.  Assistant  Area 
Manager  for  Power  Marketing,  Boulder 
City  Area  Office,  Western  Area  Power 
Administration,  P.O.  Box  200,  Boulder 
City,  NV  89005,  (702)  477-3255. 

Issued  at  Golden.  Colorado.  December  23. 
1988. 

WiUiam  H.  Clagett, 

Administrator. 

|FR  Doc.  89-393  Filed  1-6-69:  8:45  am] 

BIUJNG  COOC  •4S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-3503-11 

Agency  Informetion  Collection 
Activities  Under  OIMB  Review 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 
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In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  at  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA,  (202  382-2740). 

SUfPLBMENTARV  INFOReiATION: 

Office  of  Research  and  Development 

Title:  Application  for  Reference  or 
Equivalent  Method  Determination  (EPA 


ICR  #0559;  OMB  #206(MX)05).  This  is  a 
renewal  of  a  currently  approved 
collection. 

Abstract:  State  and  local  air 
monitoring  agencies  are  required  to  use 
EPA  approved  (i.e..  reference  or 
equivalent)  methods  in  their  air 
monitoring  networks.  Manufacturers  of 
commercial  air  monitoring  analyzers  (or 
similar  products)  may  request  EPA 
approval  of  alternative  air  monitoring 
methods  by  submitting  an  application 
containing  test  data  and  other 
information  indicating  that  the  method 
meets  performance  and  other 
requirements  specified  in  40  CFR  Part 
53. 

Burden  statement:  The  estimated 
average  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  100  hours  per 
respondent,  per  year.  This  estimate 
includes  all  aspects  of  the  information 
collection,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  carrying  out  and 
analyzing  tests,  and  submitting 
applications. 

Respondents:  Manufacturers  of  Air 
Monitoring  Analyzers  or  User  Agencies. 

Estimated  no.  of  respondents:  8. 

Estimated  total  annual  burden  on 
respondents:  800  hours. 

Frequency  of  collection:  1  response 
per  year. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223).  401  M  Street,  SW., 
Washington.  DC  20460;  and  Tim  Hunt. 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affaire,  726  Jackson  Place,  NW., 
Washington,  DC  20503:  (Telephone  (202) 
395-3084). 

OMB  Respondents  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #0939;  National  Human 
Adipose  Tissue  Survey:  was  approved 
11/1/88;  OMB  «207O-0050;  expires  11/ 
30/91. 

EPC  ICR  #0801;  Uniform  Hazardous 
Waste  Manifest  For  Generators, 
Transporters,  and  Disposal  Facilities; 
was  approved  ll/l/8a  OMB  #2050- 
0039;  expires  9/30/91. 

EPA  ICR  #0152;  Notice  of  Arrival  of 
Pesticides  or  Devices;  was  approved  11/ 
2/8a  OMB  #2070-0020;  expires  11/30/ 
91. 

EPA  ICR  #0270.12;  Public  Water 
System  Program  Information;  was 


disapproved  10/28/68:  OMB  #2040- 
0090.  (Proposed  Rule) 

Date:  December  21. 196a 
Paul  Lapsley, 

Information  and  Regulatory  Systems 
Division. 

|FR  Doc.  89-305  Filed  1-6-89:  8:45  am) 
nUJNGCOOE  •SCO-SO-H 


I FRL  3503-51 

Municipal  Settlement  Discussion 
Group 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Agency  is  developing  a 
Municipal  Settlement  Policy  to  address 
issues  related  to  notifying  and  bringing 
municipalities  that  are  responsible 
parties  into  the  Superfund  settlement 
process.  In  order  to  provide  a  public 
forum  for  interested  parties  to  provide 
input  into  how  municipalities  should  fit 
in  the  settlement  process,  the  Agency 
has  formed  a  Municipal  Settlement 
Discussion  Group.  The  discussion  group 
is  not  designed  to  promote  consensus  on 
the  Municipal  Settlement  Pobcy.  nor  to 
advise  the  Agency  on  policy  directions. 
The  group  consists  of  approximately  24 
members  representing  EPA,  States,  local 
governments,  industry,  business,  and 
environmental  concerns.  The  group's 
third  meeting  was  held  on  October  20, 
1988  in  Washington.  DC.  Copies  of  the 
minutes  from  that  meeting  are  available 
upon  request. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  MacKinnon  of  the 
Environmental  Protection  Agency. 
Office  of  Waste  Programs  Enforcement 
(WH-527),  Washington,  DC  20460: 
telephone  202/475-9812. 

Uoyd&Giterd. 

Director.  CERCLA  Enforcement  Division. 

(FR  Doc.  89-306  Filed  1-6-89:  8:45  am) 

BILLING  COOC  aMO-Se-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each        * 
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agreement  to  the  Secretary.  Federal 
MBritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-001953-006. 
Title 

City  of  Oakland  Terminal  Agreement. 

Parties: 

City  of  Oakland. 

Matson  Terminals.  Inc.  (Matson). 

Synopsis: 

Agreement  No.  224-001953-006 
amends  the  parties  basic  agreement 
which  provides  for  the  lease  of 
certain  terminal  property  and 
berthing  areas  at  the  Port  of 
Oakland.  California.  On  July  21, 
1968,  the  above  designated  lease 
was  extended  for  20  years  beyond 
December  31. 1968.  The  amendment 
to  the  Agreement  permits  Matson  to 
continue  paying  the  rent  specified 
under  the  basic  agreement  until  the 


rent  for  the  extended  term  has  been 

negotiated. 
Agreement  No.:  224-001953-A-OOl. 
Title: 

City  of  Oakland  Terminal  Agreement. 
Parties: 

City  of  Oakland. 

Matson  Terminals.  Inc.  (Matson). 
Synopsis: 

Agreement  No.  224-0m953-A-l 
amends  the  parties  basic  agreement 
which  provides  for  the  lease  of 
certain  terminal  property  for  a 
freight  station.  On  )uly  21. 1968,  the 
above  designated  lease  was 
extended  for  20  years  beyond 
December  31, 1968.  The  amendment 
to  the  Agreement  permits  Matson  to 
continue  paying  the  rent  specified 
under  the  basic  agreement  until  the 
rent  for  the  extended  term  has  been 
negotiated. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  |anuary  4. 1989. 
JoMph  C  Polking. 
Secretary. 
(FR  Doc.  89-315  Filed  1-6-68;  8:45  am] 

MLLMaCOOt  CTSO-Ot-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttte  Waiting  Period 
under  ttw  Premerger  Notification 
Ruiee 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2]  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termination  Between:  12/12/88  and  12/23/88 


Name  of  acquiring  pareoa  nanw  o(  acquired  psreon,  name  ol  acquired  antty 


PMN  No. 


Data 
terminated 


BBA  Group  PIC  Jany  Zudiar.  The  tnterTac»«  Group.  Inc . — 

Tha  Coteman  Ca.  Inc..  Jonathan  Har«»<>arg.  Fauknar  Manufacturing  Co _ 

Wartiurg.  Pincua  Capital  Co..  LP..  Westward  Comnunications  Public  United  Co..  iM  Intemattonal  Umitod — 

Cancom  CaMa  Oaaociatea.  Inc..  Pnn  Caroina  Cable  TV,  LP.  Fnt  Carolina  Hohtngs.  Inc  and  oartain  aaaats  ol  PCC — 

Cancom  CaMa  mooma  Parlnar*  H.  LP .  First  CaroNna  CaUa  TV,  LP.  o(  tour  aubaidiariaa 

Cancom  Cabta  <V«aoclalaa,  inc.  Wizard  Cabia  Aaaociatea  I.  LP..  Wizard  CaMa  Aiaocialaa  I.  LP 

Patrtch  G  Ryan.  AiTipco.PIMburgh  Corp..  Ampco  IMetai  Division '. 

Cookaon  Group  pic,  Laacn  8  Gamar  Co.,  Practaion  MataUurgical  Corp. 

Ctiartaa  J.  Urstadt.  HRE  fM)pariiaa,  HRE  ProparHaa ». «» — 

C.  noh  A  Co..  Ud..  Primarfc  Corp..  Talarant  Laaaing  Corp 

LaM>aw  Ttanaportaion  Limited.  Ediaard  Hananburg  Tnjat.  Ottawa  County  Farms,  toe 

Torchmarfc  Corp..  Kanaaa  Qly  Lite  Inauranca  Co..  Kanaas  City  Uto  Inauranoa  Ca ~~^ 

Diamond  Ohawirocfc  R8M,  toe.,  "Irwaaling  in  Succaaa"  Equities,  PLC,  *)ffii|icn  , 

Marinaa  9.  uogari,  jamaa  w.  nan,  iiaavaa  orotnari,  mc — ~ »- — 

Supartoa  a/s.  (Mi  K  Ohaara.  Jr..  J.H.  Shear*'  Sons.  Inc — _ -...- 


Th«  Bear  Steams  Companiaa.  Inc.  Chartaa  H.  Dyson  and  Margaret  M  Oyaon,  Tha  Oyton-Kiaanar44oran  Corp.. 

Mr  Uwa  Holy.  TJFC.  Inc.,  TJFC,  toe 

Mr.  Jochan  Holy.  TJFC.  Inc.  TJFC.  Inc .. 


Tha  UtcMMd  Co.  Ol  Sou*)  Cwoina  Lid.  Partoarshlp.  USX  Corp. 

Aicwi  Aluminium  LimNad.  Landda  Corp.,  Lanxida  Corp. 

H  F.  Hotdtoga.  Inc..  Qtyfad  Financial  Corp  .  CityFad  Fmwwial  Corp 

K  PHip  Handy.  Tha  Coca-Cola  Co..  Tha  Coca<>)ia  Co 

Tha  McConrtei  Family  Tnjat.  Ftorida  Prograa*  Corp..  Crown  Induatiiaa,  toe 
Apacha  Corp..  QSnns  Energy  Corp..  Citizana  Corp 


UtchlWd  Oy  Th»Saa.  Joint  Vanlura.. 


EquMoorp  totemeHonal,  pic  John  C  Cameron.  Truatea^  Choctaw  toduatriaa.  toc»»». 

Tate  8  Lyte  pic  Amatar  Corp..  Amalar  Sugar  Corp.  8  2  other  tuba  ol  Amatar 

Jannock  Umitel  Tate  8  Lyte  pic  RaMnad  Sugars  Inc  — 1— ~ 

Steir^arg  Inc.  Tate  8  Lyte  pte,  RaSnad  Sugars  toe 

BTR  ptc  rqiMlixirii  toterrtetonal  pic  a  U.K.  oorporaion.  rateai  totemaional  LMte. 

Donald  J.  Tnjmp,  Taxae  M:  Corp..  Cialfm  Air  Unaa.  toe 

Outboard  Marina  Corp .  Ooml  Marma  Cs^p.  Dam  Marina  Corp 

Wartoi^  Pincua  Capital  Ca.  LP .  Gray  Adiai^atog  lac,  LBS  Commurtcaiena,  Inc.... 

Enon  Corp..  MoMI  Corp..  Moba  Corp . 

b.  I.  OU  nOm  OS  rHmOurS  mm  wO^  fOW  UPHpBpW  rflnCVM  OM  rvVOIM»  lOW  I^MrOWUfn,  wlC  ^ 

ivmiiiwi  J.  rWKBZ,  \M9m  ixmvnwwinik  w^  uinH  ORMDCWi^  mc .■...—*.«....-.. ~..— *««^ 

VoahiNro  Kamon.  Loula  O.  nana.  M.  I 

Nalaon  PaNz  8  Peter  May.  PaoNnay.  Triangta  toduaaiiaa.  toe 

Warburg.  Ptooua  Capital  Partoam  LP,  Otmm.  toe  US.  Aitiwiiaaiori  toe. 
GaraM  L  WoSten.  Midlcsra  Oteaar  Corp..  Ma<caw  Otesir  Corp„ 


Krupp  Cash  Plus-lV  Limited  PartoanWp.  HaroH  S.  Wanai  Valay 


Ud. 


89-0270 

12/12/88 

89-0321 

12/12/86 

89-0348 

12/12/86 

89-0445 

12/12/86 

89-0446 

12/12/66 

89-0447 

12/12/68 

89-0503 

12/12/68 

89-0413 

12/13/86 

89-0442 

12/13/88 

89-0462 

12/13/66 

89-0488 

12/13/66 

69-0553 

12/13/86 

69-0560 

12/13/68 

69-0407 

12/14/88 

69-0467 

12/14/66 

69-0615 

12/14/88 

89-0533 

,   12/14/88 

89-0534 

12/14/86 

89-0557 

12/14/66 

69-0663 

12/14/66 

69-0574 

12/14/66 

69-0576 

,12/14/86 

69-0596 

12/14/66 

69-0622 

12/14/88 

69-0062 

12/15/86 

69-0213 

12/15/86 

80-0395 

12/15/66 

69-0396 

12/15/66 

69-0472 

12/15/66 

69-0469 

12/15/68 

69-0493 

12/15/86 

69-0569 

12/15/88 

69-0568 

12/15/66 

69-0659 

12/15/86 

69-0464 

12/16/86 

69-0516 

12/16/66 

69-0520 

12/16/86 

69-0540 

12/16/66 

69-0673 

12/16/86 

89-0579 

12/16/68 

69-0590 

12/18/88 
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Transactions  Granted  Early  Termination  Between:  ,12/12/88  and  12/23/88 — Continued 


Name  of  acquinng  person,  name  of  acquired  person,  name  o(  acquired  entity 


PMN  No 


Peabody  Holding  Co ,  Inc.  Panhandle  Eastern  Corp .  Panhandle  Eastern  Corp 

Prudeniial-Bache  Energy  Income  Ltd  Partnership  VP-22,  Broken  HHI  Proprwtary  Co.  Limited.  BHP  Petroleum  (AnieriMS)  inc  ei  "al 

Mr.  Jiro  MatsushOTia,  Cnco  Hotel  Associates  I,  L.  P.,  Crico  Hotel  Associates  1,  L  P 

Philips  N.V  ,  Teleklew  Productions.  Inc..  Welk  Musk  Group l......I!."ZZ.im!" " 

CIGNA  Corp.,  Worcester  Center  Associates,  Worcester  Center  /Associates _..!"!!™ZZ!!"!"~''"  "!"!"!!  "! " ] " 

Continental  Inforrnation  Systems  Corp..  Transamenca  Corp..  BWAC  Sub  T»»o,  Inc..  BWAC  Subsi.  inc  8  iiwAC  Su^^  

Exxon  Corp  .  Mob»l  Corp  .  K«obil  Corp 

London  United  Investments  PLC.  CalFed  Inc..  CalFed  Insurance  Syndicate,  Inc II!!I1ZZIZZIZ~I!~!1 

The  Rouse  Co  ,  Midwest  Malls  Limited  Partnership.  Midwest  Malls  Limited  Partnership 1IIZ!I!".Z.IZI! I'll!" 

Ralph  J  Roberts.  Tele-Commonications.  Inc  ,  SCI  HoWings.  Inc ZZZ!"Z".""  Z  Z7Z 

Westmghouse  Electnc  Corp  .  Continental  Information  Systenw  Corp.,  BWAC  S«^  Two.  Inc..  BWAC  sisii,  Inc..  BWAC  S^^ 

General  Electnc  Co..  Chemical  Banking  Corp.,  Chemical  Banking  Corp „ 

Harken  Oil  8  Gas.  Inc  .  Entrad  Corp..  APEX,  Inc ; .....". l......".!..".....ZZ.....ZZZZ!.".Z   Z 

Shoyi  Kanazawa,  Sports  Arena  Boulevard.  Inc.,  Sports  Arena  Boulevard,  Inc 

Cartyle  Real  Estate  Umrted  Partnership-XVI,  Ernest  W  Hahn,  Palm  Desert  Town  Canter  Associales . 

CM}  Corp  Intematwoal,  Freeport-McMoRan  Inc  ,  Barton  Creek  Properties.  Inc 

S.  8  W.  Bensford  PLC,  Universal  Foods  Corp.,  Universal  Foods  Corp 

Fred  Giorgi,  The  Myers  Canning  Corp.,  The  Myers  Canning  Corp „ „. 

Masco  Industnes.  Inc  .  Keiso  ASI  Partners,  LP..  Amencan  Standwd,  toc..„ ., .. 

Lone  Star  Industnes,  Inc.,  Tarmac  PLC,  Tarmac-Amenca  Inc ; 

Fuji  Photo  Film  Co.,  Ltd.,  Olin  Corp  ,  Okn  Hum  Sub  II  Corp  plus  assets  of  UPE 

Amos  B.  Hostetter.  Jr ,  Continental  Cablevision,  Inc.,  Continental  CaWevision,  toe 

Fkjyd  HaH  James  M  Goldsmith,  G.U  Acquisition  Corp '. „ „, 

Cincinnati  Ben  Inc  ,  SekJon  O  Young,  NICE  Corp Z..!.~ Z""Z!" 

Cincinnati  Bell  Inc  .  Jered  F.  Brown,  NICE  Corp ZZ!™"Z!ZZZI 

DeMuth.  Folger  &  Terhume,  ACT  Limrted,  ADT  Communicatione  Sy^ams.  Inc ',  ."!!""'""! 

Gerieral  Electric  Co.,  FGIC  Corp..  FGIC  Corp „ 


Public  Service  Enterpnse  Group  Inc  ,  Pennant  HokJings  Limited.  PWnsboro  Limiled  Partnership 

Mitsubishi  and  Mmmg  and  Cement  Co.  Ltd..  Jacob  and  Jeanette  Brouwer,  Escondido  Ready  Mix  Concrete.  Inc.  TTT  Concrete.  Inc.. 

Kmki  Nippon  Railway  Co..  Ltd.,  Unipac,  Ltd  ,  a  Cahforma  limrted  partnership,  Unipac.  Ltd.,  a  CaWorrM  limrted  pwtnership 

Southmark  Corp.,  Countrywide  Credrt  Industnes.  Inc..  Countrywide  Funding  Corp 

Herbert  F  Johnson  Oistr«)uting  Trust,  Salefy-Kleen  Corp.,  Safety-Kleen  Corp.  (Restaur»it  Division) Z"Z,"Z"!" 

The  Coastal  Corp.,  TOTAL  Campagme  Francaise  des  Petroles.  TOTAL  Compagme  Frbncase  des  Petroles 

Carena  HoWings  Limited,  Olymp*  8  Yoik  Devetopments  Limited,  First  Canadian  Developmem  Co 

Bam  Venture  Capilat.  Palais  Royal,  Inc..  Palas  Royal,  Inc . 

Bam  Venture  Capital.  3  BeaM  Brothers  3,  Inc  ,  3  BeaN  Brothers  3.  Inc „ _ !! I •  ~. 

Vakd  Logk:  Systems  Inc..  Integrated  Measurement  Systems.  Inc..  Integrated  Measurement  Systetna,  toe ZZ.ZI 1 

VaW  Logic  Systems  Inc.,  Analog  Design  Tools.  Inc.,  /Anatog  Design  Tools,  Inc . 


Okl  Repubhc  imemational  Corp.,  Uncoln  HokJmg  Corp.,  Lincoln  Holdiog  ciorp 

Peter  B  Bedford,  Maxxam  Inc.,  Katsar  Hawaii  Kai  Development  Co 

Kemper  Corp  ,  Maxxam  Inc..  Maxxam  toe 

Ford  Motor  Co..  Contel  Corp ,  Centel  Credit  Co 


CCAF  Private  Partners.  LP  -I.  Trustees  of  T.I.AA  Slock,  certato  assets  of  WRC  Properties,  Inc. 

Haseko  Corp..  MSM  and  Associates,  Inc ,  MSM  and  /ktsociates.  Inc 

Kazumi  Kawazoe,  Dr.  Richard  R  Kelley.  Hotel  Operating  Co  of  Hawaii,  Ltd. 


Dale 
lermnaied 


89-0616 
89-0616 
89-0619 
89-0621 
89-0623 
89-0624 
89-0625 
89-0626 
89-639 
89-0641 
69-0645 
69-0654 
89-0655 
69-0656 
89-0661 
89-0685 
89-0605 
69-0376 
89-0462 
89-0506 
89-0517 
69-0562 
69-0565 
89-0596 
69-0597 
69-0676 
69-0470 
69-0684 
69-0686 
69-0688 
69-0692 
89-0686 
89-0700 
69-0703 
89-0704 
69-0705 
89-0706 
89-0710 
89-0712 
89-0714 
69-0715 
89-0719 
69-0727 
89-0737 
69-0745 


12/16/86 
12/16/88 
12/16/88 
12/16/68 
12/16/88 
12/16/86 
12/16/88 
12/16/88 
12/16/88 
12/16/88 
12/16/88 
12/16/88 
12/16/68 
12/16/88 
12/16/88 
12/16/86 
12/17/68 
12/19/88 
12/19/86 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/20/88 
12/23/86 
12/23/88 
12/23/88 
12/23/88 
12/23/68 
12/23/88 
12/23/88 
12/23/88 
12/23/88 
12/23/68 
12/23/88 
12/23/88 
12/23/66 
12/23/88 
12/23/68 
12/23/88 
12/23/88 
12/23/88 


FOR  FURTHER  mFORMATION  CQNTACR 

Sandra  M.  Peay,  Contact  Representative, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  326-3100. 

By  direction  of  the  Commission. 
Ben|amin  I.  Berman, 
Acting  Secretary. 
|FR  Doc.  89-342  Filed  1-6-89;  8:45  amj 

BIUJNQ  COOC  «7SO-01-4t 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

[Announcement  Mc.  808] 

Cooperative  Agreen>ents  for  Minority 
and  Ottier  ConiaHJnity->Based  Human 
Immunodeficiency  Vims  (HIV) 
Prevention  Protects  Program 
Announcement  anip  Availability  of 
Funds  for  Fiscal  Year  1989 

Introdoction 

The  Centers  for  disease  Control 


(CDC)  announces  the  availability  of 
Fiscal  Year  1989  funds  for  cooperative 
agreements  for  Human 
Immunodeficiency  Virus  (HIV) 
prevention  projects  for  minority  and 
other  community-based  organizations 
(CBOs)  serving  populations  with  and  at 
risk  of  HIV  infection  and  Acquired 
Immunodeficiency  Syndrome  (AIDS). 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act:  section 
30lf(a)  (42  U.S.C.  241(a)).  as  amended 
and  section  317  (42  U.S.C.  247b(a)),  as      « 
amended. 

Eligible  AppUcantB 

Eligible  applicants  are  nonprofit 
community-based  organizations,  located 
in  the  Metropolitan  Statistical  Areas 
(MSAs)  mostheavily  affected  by  HIV 
infection/ AIDS.  Congress  hes 
authorized  funds  to  provide  direct 
financial  and  technical  assistance  to 
CBOs  in  those  areas  most  heavily  . 


affected  by  the  HIV  epidemic  so  that 
they  may  worii  in  their  own 
commimities  to  achieve  a  reduction  of 
the  risky  behavior  that  leads  to  HFV 
transmission.  These  areas  as  defined  by 
cumulative  number  of  AIDS  cases 
reported  to  CDC  and  entered  into  the 
CDC  surveillance  database  as  of 
December  1, 1988  are:  California: 
Anaheim.  Los  Angeles,  Oakland.  San 
Diego.  San  Francisco;  Colorado;  Denver 
Florida;  Fort  Lauderdale,  Miami- 
Hialeah.  Tampa,  West  Palm  Beach-Boca 
Raton;  Georgia:  Atlanta;  Illinois: 
Chicago;  Louisiana:  New  OHeans: 
Maryland:  Baltimore;  Massachusetts: 
Boston;  Michigan;  Detroit;  New  Jersey: 
Bergen-Passaic  Couhties,  Jersey  City. 
Newark;  New  York:  Nassau-Suffolk 
Counties.  New  York  City;  Pennsylvania: 
Philadelphia:  Texas:  Dallas.  Houston: 
Washington:  Seattle:  the  District  of 
Columbia;  and  San  Juan,  Puerto  Rieo. 

Eligible  applicantd'located  in  the 
above  MSAs  must  b«  .nonprofit 
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corporations  or  associulions  whose  net 
OHmings  in  no  part  lawfully  accrue  to 
the  beneRt  of  any  private  shareholder  or 
individual.  Any  of  the  following  is 
acceptable  evidence  of  nonprofit  status: 

A.  A  reference  to  the  applicant 
organixation's  listing  in  the  Internal 
Revenue  Service's  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501  (cM3)  of  the  IRS  code: 

B.  A  copy  of  a  currently  valid  IRS  tax 
exemption  certificate: 

C.  A  statement  from  a  State  taxing 
body.  State  attorney  general,  or  other 
appropriate  State  official  certifying  that 
the  applicant  organization  has  a 
nonprofit  status  and  that  none  of  (he  net 
earnings  accrue  to  any  private 
shareholders  or  individuals: 

D.  A  certified  copy  of  the 
organization's  certiflcate  of 
incorporation  or  similar  document  that 
clearly  establishes  nonprofit  status:  or. 

E.  Any  of  the  above  proof  for  a  State 
ur  national  parent  organization  and  a 
statement  signed  by  the  parent 
organization  that  the  applicant 
organization  is  a  local  nonprofit  affiliate. 

This  proof  must  be  provided  before  an 
award  can  be  made,  in  no  case  later 
than  July  1, 1989.  No  award  will  be  made 
without  proof  of  nonprofit  status. 

AvailaUUty  of  Funds 

It  is  expected  that  approximately 
S8.750.000  will  be  available  in  Fiscal 
Year  1980  to  support  approximately  75 
projects.  Awards  will  range  from  3^,000 
to  $225,000  with  an  average  award  of 
SiaaOOa  At  least  $6.00a000  will  be 
awarded  to  community-based 
organizations  which  represent  and  serve 
minority  persons  and  whose  governing 
body  is  composed  of  more  than  50% 
racial  and/or  ethnic  minority  group 
members  (Asians.  Blacks,  Latinos/ 
Hispanics.  Native  Americans,  and 
Pacific  islanders).  Priority  will  be  given 
to  supporting  at  least  one  project  in  each 
of  the  eligible  Metropolitan  Statistical 
Areas.  In  addition,  approximately  15-20 
awards  will  be  made  to  organizations 
serving  populations  at  high  risk  of  HIV 
infection  without  regard  to  their  racial/ 
ethnic  composition. 

Awards  will  be  made  for  a  12-month 
budget  period  within  a  1-  to  3-year 
project  period.  {Budget  Period  is  the 
interval  of  time  into  which  the  project 
period  is  divided  for  funding  and 
reporting  purposes.  Project  Period  is  the 
total  time  for  which  a  project  has  been 
programmatically  approved.) 
Continuation  awards  for  new  budget 
periods  within  an  approved  project 
period  are  made  on  the  basis  of 
'satisfactory  performance  and 
availability  of  funds.  No  funds  will  be 
provided  for  patient  treatment  or  care. 


These  funds  may  not  be  used  to 
supplant  existing  funding.  Funding 
estimates  outlined  above  may  vary  and 
are  subject  to  change. 

Puipose 

The  HIV  epidemic  constitutes  a 
significant  threat  to  the  pub'ic  health  of 
the  United  States.  High  risk  behavior 
such  as  intravenous  (IV)  drug  use  with 
needle  paraphernalia  shartng  or  having 
sex  with  an  infected  person  may  result 
in  the  transmission  of  HIV.  Pregnant 
women  who  are  infected  with  HIV  may 
also  infect  their  unborn  baby.  One  of  the 
important  means  currently  available  to 
reduce  the  prevalence  of  risky  behavior 
and  HIV  transmission  is  effective 
education  about  the  behaviors  that 
spread  the  virus  from  an  infected  person 
to  an  uninfected  person,  the 
consequences  of  infection,  and  how  to 
prevent  becoming  infected.  Other  ways 
to  reduce  risky  behavior  include 
influencing  community  norms  in  support 
of  safer  behaviors  and  developing  skills 
for  practicing  them. 

Congress  has  therefore  authorized 
funds  to  provide  direct  fmancial  and 
technical  assistance  to  CBOs  in  the 
areas  most  heavily  affected  by  the  HIV 
epidemic  so  that  they  may  work  in  their 
own  coRununities  to  achieve  a  reduction 
of  the  risk  of  HIV  transmission.  Because 
racial  and  ethnic  minorities  have  been 
disproportionately  affected  by  the  HIV 
epidemic.  Congress  has  also  authorized 
CDC  to  provide  direct  financial  and 
technical  assistance  to  minority  CBOs  in 
these  areas  most  affected  by  the  HIV 
epidemic.  The  support  is  specifically  for 
those  CBOs  providing  information  and 
other  services  to  populations  at 
increased  risk  of  HIV  infection  and/or 
HIV  infected  persons. 

The  overall  goals  of  the  nationwide 
HIV  prevention  program  are  to  help 
uninfected  individuals  initiate  and/or 
sustain  behavior  that  will  eliminate  or 
reduce  their  risk  of  becoming  infected. 
The  goals  are  also  to  assist  infected 
individuals  in  adopting  behaviors  that 
will  avoid  transmitting  the  virus  to 
others. 

Program  Requireasents 

Recipient  Activities 
1.  Needs  Assessment 

Applicants  should  assess  the  need  for 
the  proposed  program  by: 

A.  Contacting  their  State  or  local 
health  department  AIDS  Coordinators  to 
obtain  information  on  HiV  prevalence  in 
the  target  populations  and  HIV/AIDS 
related  baseline  knowledge,  attitudes, 
beliefs,  and  when  available,  behavior 
data  and  other  information  relevant  to 
the  needs  of  the  target  population: 


B.  Identifying  other  organizations  and 
agencies  that  are  providing  to  the  target 
populations  services  which  are  related 
to  or  supportive  of  the  activities  being 
proposed  by  the  applicant:  (and  briefly 
listing  the  services  which  these 
organizations  and  agencies  are 
providing):  and 

C.  Identifying  gaps  in  HIV  prevention 
activities  directed  to  the  target 
populations. 

2.  Health  Education/Risk  Reduction 

Based  on  the  needs  assessment: 

A.  Develop  specific,  time-phased,  and 
measurable  program  objectives: 

B.  Target  these  programs  to 
individuals  whose  behavior  may  place 
them  at  increased  risk  of  HIV 
transmission,  particularly  those 
belonging  to  racial  and  ethnic  minority 
populations,  including  but  not  limited  to: 

(1)  Infected  persons; 

(2)  Men  who  have  or  have  had  sex 
with  men: 

(3)  Individuals  who  exchange  sex  for 
drugs  or  money: 

(4)  IV  drug  users  who  share 
paraphernalia: 

(5)  Persons  with  sexually  transmitted 
diseases:  and 

(6)  Persons  who  are  or  were  sex  or 
needle  sharing  partners  of  those  listed 
above,  especially  female  partners. 

C  Develop  and  conduct  culturally 
sensitive  and  language  specific  HiV 
prevention  education  programs  to 
reduce  or  eliminate  risky  behavior.  In 
addition,  some  members  of  the  target 
population  may  have  disabilities  which 
hinder  learning  and  which  may  require 
special  approaches  to  communication: 

D.  Address  the  need  for  prevention 
and  treatment  of  other  sexually 
transmitted  diseases  when  carrying  out 
HIV  prevention  programs. 

3.  Collaboration 

In  implementing  programs: 

A.  Plan  and  conduct  program 
activities  in  collaboration  and 
coordination  with  State/local  health 
departments: 

B.  Collaborate  and  coordinate 
activities  with  appropriate  organizations 
involved  in  HIV  prevention  and 
education  programs  serving  the  target 
population  in  the  local  area,  whenever 
possible.  Such  organizations  would 
include,  as  appropriate: 

(1)  Community  groups/organizations, 
including  churches  and  religious  groups, 
especially  those  with  a  racial/ethnic 
minority  membership  and  focus,  and 
those  that  serve  populations  at 
increased  risk: 

(2)  AIDS  service  organizations: 
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(3)  Schools,  boards  of  education,  and 
other  local  education  agencies;  and 

(4)  Federally-funded  community 
networks. 

Examples  of  such  collaboration 
include  letters  of  support  or  workplans 
jointly  developed  with  local  health 
departments  and  other  community 
organizations  and  agencies. 

4.  Evaluation 

Develop  and  implement  an  evaluation 
plan  to: 

A.  Monitor  the  accomplishment  of 
program  activities  and  progress  toward 
achieving  each  objective;  and 

B.  Determine  how  program  activities 
affect  the  target  population  and  how 
they  will  help  ensure  that  State,  local, 
and  national  HIV  prevention  goals  are 
addressed.  Collaboration  with  the  State 
or  local  health  department  is  essential 
for  this  activity.  • 

Centers  for  Disease  Control  Activides 

The  CDC  activities  are  to: 

1.  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  prevention  activities: 

2.  Provide  up-to-date  scientific 
information  regarding  risk  factors  for 
HIV  infection,  prevention  measures,  and 
program  strategies  for  prevention  of  HIV 
infection: 

3.  Assist  in  the  evaluation  of  program 
effectiveness: 

4.  Assist  recipients  in  collaborating 
with  State  and  local  health  departments 
and  other  PHS-supported  HIV/ AIDS 
recipients;  and 

5.  Facilitate  the  transfer  of  successful 
intervention  programs  to  other  areas. 

Evaluation  Criteria 

Eligible  applications  submitted  under 
this  announcement  number  will  be 
evaluated  by  a  two-step  review  process. 

1.  Initial  Evaluation — CDC-convened 
ad  hoc  committees  will  initially  review 
all  applications  and  evaluate  them 
based  on  the  following  criteria: 

A.  The  extent  to  which  the  applicant 
demonstrates  ties  with  and  credibility 
with  the  target  population  as  evidenced 
by  previous  service  to  that  population 
(10  points); 

B  The  extent  to  which  the  applicant 
plans  to  involve  the  target  population  in 
carrying  out  the  program  (10  points);  and 

C.  The  extent  to  which  the  applicant 
provides  proof  of  endorsement  by  other 
organizations  serving  the  target 
population  (5  points). 

Applications  will  be  ranked  based  on 
this  preliminary  review  as  follows: 

Applicants  Applying  as  Other  Than  a 
Minority  CBO:  Based  on  the  priority  of 
funding  15  to  20  awards  to  organizations 
serv  ing  populations  at  high  risk  of  HIV 


infection  without  regard  to  their  racial/ 
ethnic  composition,  applications  from 
applicants  applying  as  other  than  a 
Minority  CBO  will  be  ranked  without 
regard  to  MSA  location. 

Applicants  Applying  as  a  Minority 
CBO:  Based  on  the  priority  of  funding  at 
least  one  project  in  each  of  the  eligible 
MSAs,  minority  CBO  applications  will 
be  ranked  within  MSAs.  In  addition, 
when  referring  applications  for  final 
review,  the  number  of  HIV/ AIDS  cases, 
percent  of  population,  and  percent  of 
minorities  in  each  of  the  MSAs  will  also 
be  taken  into  account  in  determining  the 
number  of  applications  for  each  MSA  to 
be  referred  for  review. 

2.  Final  Evaluation — A  second  review 
will  be  conducted  by  CDC-convened 
review  committees  on  applications 
referred  from  the  initial  review.  These 
applications  will  be  evaluated  on  an 
individual  basis  according  to  the  criteria 
below: 

A.  The  need  for  program  support  as 
described  by  the  applicant  (20  points); 

B.  Evidence  of  the  ability  of  the 
applicant  to  carry  out  the  proposed 
program  as  demonstrated  by  ties  with 
and  credibility  within  the  target 
community,  and  to  collaborate  with 
appropriate  organizations  as  described 
in  the  Recipient  Activities  Section  (25 
points); 

C.  The  extent  to  which  the  proposed 
objectives  are  specific,  measurable, 
time-phased,  related  to  the  recipient 
activities,  and  related  to  national  HIV 
prevention  goals  (20  points): 

D.  The  quality  of  the  applicant's  plan 
for  conducting  program  activities,  the 
potential  effectiveness  of  the  proposed 
methods  in  meeting  its  objectives,  and 
the  extent  to  which  requested  funds  are 
for  direct  provision  of  HIV  prevention 
services  to  the  target  population  (20 
points);  and 

R  The  extent  to  which  the  evaluation 
plan  measures  the  accomplishment  of 
program  objectives  (15  points). 

In  addition,  consideration  will  be 
given  to  the  appropriateness  and 
reasonableness  of  the  budget  request, 
proposed  use  of  project  funds,  the  extent 
to  which  the  applicant  is  contributing  its 
own  resources  to  HIV/AIDS  prevention 
activities,  and  the  need  to  provide 
support  in  each  of  the  eligible 
Metropolitan  Statistical  Areas. 

In  future  years,  noncompeting 
continuation  applications  within  an 
approved  project  period  will  be 
evaluated  on  satisfactory  progress  in 
meeting  project  objectives  as 
determined  by  site  visits  by  CDC 
representatives,  progress  reports,  the 
quality  of  future  program  plans,  and  the 
availability  of  funds. 


Funding  Priorities 

At  least  $5,000,000  will  be  awarded  to 
community-based  organizations  which 
represent  and  serve  minority  persons 
and  whose  governing  body  is  composed 
of  more  than  50  percent  racial  and/or 
ethnic  group  members  (Asians,  Blacks. 
Latinos/Hispanics,  Native  Americans, 
and  Pacific  Islanders).  Priority  will  be 
given  to  supporting  at  least  one  project 
in  each  of  the  eligible  Metropolitan 
Statistical  Areas.  In  addition, 
approximately  15-20  awards  will  be 
made  to  organizations  serving 
populations  at  high  risk  of  HIV  infection 
without  regard  to  their  racial/ethnic 
composition. 

Other  Requirements 

Recipients  must  comply  with  the 
document  title^:  Content  of  AIDS- 
Related  Written  Materials.  Pictorials, 
Audiovisuals,  Questionnaires.  Survey 
Instruments,  and  Educational  Sessions. 
In  complying  with  the  Program  Review 
Panel  requirements  contained  in  the 
document,  which  appears  below, 
recipients  are  encouraged  to  use  an 
existing  Program  Review  Panel  such  as 
the  one  created  by  the  Health 
Department's  AIDS/HIV  Prevention 
Program. 

Content  of  AIDS-Related  Written 
Materials,  Pictorials,  Audiovisuals, 
Questionnaires.  Survey  Instruments, 
and  Educational  Sessions  in  Centers  for 
Disease  Control  Assistance  Programs 
October  1988 

Controlling  the  spread  of  HIV 
infection  and  AIDS  requires  the 
promotion  of  individual  behaviors  that 
eliminate  or  reduce  the  risk  of  acquiring 
and  spreading  the  virus.  Messages  must 
be  provided  to  the  public  that  emphasize 
the  ways  by  which  individuals  can  fully 
protect  themselves  from  acquiring  the 
virus.  They  include  abstinence  from  the 
illegal  use  of  IV  drugs  and  from  sexual 
intercourse  except  in  a  mutually 
monogamous  relationship.  For  those 
individuals  who  do  not  eliminate  risky 
behavior,  methods  of  reducing  their  risk 
of  acquiring  or  spreading  the  virus  must 
also  be  communicated.  Such  messages 
can  be  controversial.  This  document  is 
intended  to  provide  guidance  for  the 
development  of  educational  materials, 
and  to  require  the  establishment  of  local 
review  panels  to  consider  the 
appropriateness  of  messages  designed 
to  communicate  with  various  {lopulaiion 
groups. 

1.  Basic  Principles 

a.  Language  used  in  written  materials 
(i.e..  pamphlets,  brochures,  fliers), 
audiovisual  materials  (i.e..  motion 
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pictures  and  video  tapes),  and  pictorials 
(i.e..  posters  and  similar  educational 
materials  using  photographs,  slides, 
drawings,  or  paintings)  to  describe 
dangerous  behaviors  and  explain  less 
risky  practices  concening  AIDS  should 
use  terms  or  descriptors  necessary  for 
the  target  audience  to  understand  the 
meassages. 

b.  Such  terms  or  descriptors  used 
should  be  those  which  a  reasonable 
person  would  conclude  should  be 
understood  by  a  broad  cross-section  of 
educated  adults  in  society,  or  which 
when  used  to  communicate  with  a 
specific  group,  such  as  homosexual  men. 
iibuut  high  risk  sexual  practices,  would 
be  judged  by  a  reasonable  person  to  be 
inoffensive  to  most  educated  adults 
beyond  that  group. 

c.  The  language  of  items  in 
questionnaires  or  survey  instruments 
which  will  be  administered  in  any 
fashion  to  any  persons  should  use  terms 
to  communicate  the  information  needed 
which  would  be  understood  by  a  broad 
cross-section  of  educated  adults  in 
society  but  which  a  reasonable  person 
would  not  judge  to  be  offensive  to  such 
people. 

d.  Educational  sessions  should  nut 
include  activities  in  which  attendees 
participate  in  sexually  suggestive 
physical  contact  or  actual  sexual 
practices. 

e.  Messages  provided  to  young  people 
in  schools  and  in  order  settings  should 
be  guided  by  the  principles  contained  in 
"Guidelines  for  Effective  School  Health 
Education  to  Prevent  the  Spread  of 
AIDS  ■  (MMWR  1988;  37  |suppl.  no.  S- 
21). 

f.  AIDS  education  programs  and 
education  curricula  funded  by  CDC  from 
the  1969  appropriations  must  be 
consistent  with  language  contained  in 
the  Labor.  Health  and  Human  Ser\'ices. 
and  Education,  and  Related  Agencies 
Appropriations  Act.  1989  (Pub.  L  100- 
4.36)  at  102  Stat.  1692.  This  language  is  as 
follows:  "Notwithstanding  any  other 
provision  of  this  Act,  AIDS  education 
programs  funded  by  the  Centers  for 
Disease  Control  and  other  education 
curricula  funded  under  this  Act  dealing 
with  sexual  activity — (1)  shall  not  be 
designed  to  promote  or  encourage, 
directly,  intravenous  drug  abuse  or 
sexual  activity,  homosexual  or 
heterosexual,  and  (2)  in  addition,  with 
regard  to  AIDS  education  programs  and 
curricula — (A)  shall  be  designed  to 
reduce  exposure  to  and  transmission  of 
the  etiologic  agent  for  acquired  immune 
deficiency  syndrome  by  providing 
accurate  information,  and  (B)  shall 
provide  information  on  the  health  risks 
of  promiscuous  sexual  activity  and 
intravenous  drug  abuse." 


The  Surgeon  Geaeral's  Report  on 
Acquired  Immune  Deficiency  Syndrome 
(October  1966)  contains  messages  which 
are  consistent  with  the  provisions  of  this 
legislation.  (Pub.  L  100-436) 

2.  Program  Review  Panel 

a.  Recipients  will  be  required  to 
establish  a  program  review  panel 
whether  the  applicant  plans  to  conduct 
the  total  program  activities  or  plans  to 
have  part  of  them  conducted  through 
subvention  to  nongovernmental 
organization(s).  This  panel,  guided  by 
the  CDC  Basic  Principles  (in  the 
previous  section)  in  conjunction  with 
prevailing  community  standards,  will 
review  and  approve  aU  written 
materials,  pictorials,  audiovisuals. 
questionnaires  or  survey  instruments, 
and  proposed  educational  group  session 
activities  to  be  used  under  the  project 
plan.  This  panel  is  intended  to  review 
materials  only  and  should  not  be 
empowered  either  to  evaluate  the 
proposal  as  a  whole  or  to  replace  any 
other  internal  review  panel  or  procedure 
of  the  local  governmental  juhsdicatioo. 
SpeciHcally.  applicants  for  cooperative 
agreements/grants  will  be  required  to 
include  in  the  application  the  following: 

(1)  Identification  of  a  panel  of  no  less 
than  t\\e  persons  representing  a 
reasonable  cross-section  of  the  general 
community  '  but  which  is  not  drawn 
predominantly  from  the  target 
population  or  groups  to  whom  the 
written  materials,  pictorials, 
audiovisuals.  questionnaires,  survey 
instruments,  or  educational  groups 
sessions  are  directed;  and 

(2)  A  letter  or  memorandum  from  the 
proposed  project  director,  countersigned 
by  a  responsible  business  official,  which 
includes: 

(a)  Concurrence  with  this  guidance 
and  assurance  that  its  provisions  will  be 
observed; 

(b)  The  identity  of  proposed  members 
of  the  Program  Review  Panel,  including 
their  names,  occupations,  and  any 
organizational  affiliations  that  were 
considered  in  their  selection  for  the 
Panel: 

b.  When  a  cooperative  agreement/ 
grant  is  awarded,  the  recipient  will: 

(1)  Convene  the  Program  Review 
Panel  and  present  for  its  assessment 
copies  of  written  materials,  pictorials, 
and  audiovisuals  proposed  to  be  used: 

(2)  Provide  for  assessment  by  the 
Program  Review  Panel  text,  scripts,  or 
detailed  descriptions  for  written 


'  Panels  which  review  nuileriuls  for  u«e  wilh 
school  ujte  pap<i(»lions  should  include 
n>pre««nltft>vm  of  such  ftrou^  as  teachers,  sctiool 
■dminislnilon.  pnrrnls.  iind  sludeols. 


materials,  pictorials,  or  audiovisuals 
proposed  to  be  used: 

(3)  Prior  to  expenditure  of  funds 
related  to  the  ultimate  program  use  of 
these  materials,  assure  that  their  project 
files  are  documented  with  a  statement(s) 
signed  by  the  Program  Review  Panel 
specifying  the  vote  for  approval  or 
disapproval  for  each  proposed  items 
submitted  to  them  that  is  subject  to  this 
guidance. 

(4)  Provide  to  CDC  in  regular  progress 
reports  signed  statement(s)  of  the 
chairperson  of  the  program  review  panel 
specifying  the  vote  for  approval  or 
disapproval  for  each  proposed  item 
which  is  subject  to  this  guidance. 

E.0. 12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Cataif>g  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.118. 

Application  Submission  and  Deadline 

PrtHipp/ication 

Applicants  are  encouraged  to  submit  a 
preapplication  (Standard  Form  424)  to: 
(1)  determine  eligibihty  before  devoting 
significant  expenditures  of  effort  in 
preparing  an  application,  and  (2)  obtain 
information  about  the  availability  of 
technical  assistance  in  developing 
applications.  A  preapplication  will 
consist  of  the  Standard  Form  424  and 
the  information  requested  in  the 
paragraphs  below.  An  original  and  2 
copies  of  the  preapplication  should  be 
addressed  to: 

Centers  for  Disease  Control. 
Procurement  and  Grants  Office.  AIDS 
Community  Based  Project— A45.  IfiOO 
Clifton  Road  NE.,  Atlanta.  Georgia 
30333.  Preapplications  must  be  rvcen  i  J 
nu  lulrr  than  4:30p.m.  (e.s.t.f  February  ti. 
1989  to  ensure  that  CDC  has  time  to 
provide  technical  assistance. 

For  eligibility  to  be  delermineo. 
applicants  must  provide  proof  that  they 
meet  the  requirements  outlined  under 
the  heading  Eligible  Applicants;  that  is. 
proof  of  nonprofit  status  or  proof  that  an 
application  for  nonprofit  status  has  Imtu 
filed. 

Applicants  should  also  provide  a  brief 
description  of  the  target  population, 
proposed  risk  reduction  activities,  and 
evidence  of  established  ties  with  the 
target  populations  at  risk.  This 
description  should  not  exceed  two 
single-spaced  typewritten  pages. 
Applicants  should  also  indicate  whether 
they  are  applying  as  a  minority  CBO. 


Minority  apphcants  who  choose  to 
also  apply  for  funding  to  target  high  risk 
populations  without  regard  to  their 
racial/ethnic  composition  must  submit  a 
separate  application  which  clearly 
describes  the  high-risk  target  population 
and  risk  reduction  activities  which  the 
applicant  proposes  to  address.  The 
application  must  also  provide  evidence 
of  the  appropriate  established  ties  with 
the  target  population  at  risk. 

Upon  receipt,  CDC  will  determine 
whether  eligibility  criteria  have  been 
met  and  will  notify  applicants  of  the 
determination  within  1  week  of  receipt 
of  their  preapplication.  Therefore, 
applicants  are  encouraged  to  submit 
their  preapplication  as  early  as  possible 
so  that  they  will  have  as  much  time  as 
possible  to  develop  their  flnal 
application. 

Technical  assistance  will  be  available 
in  the  form  of  workshops  in  locations 
convenient  to  the  eligible  metropohtan 
Statistical  Areas.  Workshops  for  some 
MSAs  will  be  combined  and  will  be  held 
in  January  and  February.  In  addition,  a 
CDC  staff  person  will  be  assigned  as 
project  officer  to  each  of  the  CEOs 
submitting  a  preapplication.  This  project 
officer  wiU  be  available  to  respond  to 
questions  and  to  ensure  the  CEOs  are 
notified  of  the  workshop  dates  and 
location,  and  to  provide  further 
technical  assistance. 

Final  Application 

The  original  and  two  copies  of  the 
final  application  (PHS  Form  5161-1) 
must  be  addressed  to:  Centers  for 
Disease  Control,  Procurement  and 
Grants  Office,  AIDS  Community  Based 
Project— A45, 1600  Qifton  Road  NE., 
Atlanta,  Georgia  30333.  on  or  before 
March  14, 1969. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  no  later  than  4:30  p.m. 
(e.s.t.)  March  24, 1989. 

2.  Late  Applications:  Applications  not 
received  by  this  deadline  are  considered 
late  applications  and  will  not  be 
considered  in  the  current  funding  cycle 
and  will  be  returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Carole  J.  TuUy  or  Marsha  A.  )ones. 
Grants  Management  Specialists,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  NE.. 
Room  300.  Atlanta,  GA  30305.  (404)  842- 
6640. 

Announcement  Number  908, 
"Cooperative  Agreements  for  Minority 
and  Other  Community-Based  Human 
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Immunodeficiency  Virus  (HIV) 
Prevention  Projects"  must  be  referenced 
in  all  requests  for  information  pertaining 
to  these  projects.  A  Spanish  translation 
of  the  Announcement  is  available  upon 
request 

Technical  assistance  may  be  obtained 
from  Jack  Kirby.  Division  of  Sexually 
Transmitted  Diseases,  Center  for 
Prevention  Services,  Centers  for  Disease 
Contitil,  Atlanta.  GA  30333,  (404)  639- 
1450  or  (404)  639-277a 

CDC  will  conduct  technical  assistance 
workshops  to  provide  applicants  with 
the  oppcvtunity  to  obtain  assistance  in 
preparing  their  apphcations,  developing 
program  plans,  setting  objectives, 
developing  evaluation  plans,  and 
preparing  budgets  for  AIDS/HIV 
prevention  programs.  See  the 
Application  Submission  and  Deadline — 
Preapplication  section  for  additional 
information  pertaining  to  the  workshops. 

Dated:  January  4. 1960. 
R(N>ert  L.  Foster. 

Acting  Director.  Office  of  Program  Support 
Centers  for  Disease  Control. 
[PR  Doa  8»-39S  Filed  1-6-88:  8:45  am] 
BHJJN6  COK  41M-1S4I 


Food  and  Drug  AdmMetratton 

lOocket  No.  86G-O202] 

The  HereW  Organizatton;  Withdrawal 
of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
5G0305)  proposing  that  a-cyclodextrin  is 
generally  recognized  as  safe  (GRAS)  as 
an  encapsulating  agent  for  use  in  food. 

FOR  FURTHER  INFORMATION  CONTACT 

Carl  L  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204,  202-426- 
5487. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  30, 1986  (51  FR 
19612),  FDA  published  a  notice  that  it 
had  filed  a  petition  (GRASP  5G0305) 
from  the  Hereld  Organization.  401 
Christopher  Ave..  Suite  11,  Gaithersburg. 
MD  20877.  This  petition  proposed  to 
affirm  that  a-cyclodextrin  is  GRAS  for 
use  as  an  encapsulating  agent  for  use  in 
human  food.  The  firm  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  fihng  (21  CFR 
171.7). 


Dated  December  15. 186& 
Fred  R.  Shank. 

Acting  Director.  Center  for  Food  Safety  and 

App/ied  Nutrition. 

[FR  Doc.  89-372  Filed  1-6-89:  B:45  amj 

BUJNaCOOf  41«»-ei-M 


National  Instttutee  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  National 
Cholesterol  Education  Program 
CoofdkMting  Committee 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cholesterol  Education 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart.  Lung, 
and  Blood  Institute  on  Friday.  February 
3. 1989,  from  9  a.m.  to  3  p.m..  at  the 
Holiday  Inn  Bethesda.  8120  Wisconsin 
Avenue.  Bethesda.  Maryland  20814. 
(301)  652-2000. 

The  entire  meeting  is  open  to  the 
publia  The  Coordinating  Committee  is 
meeting  to  defme  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Cholesterol 
Education  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

For  the  agenda.  Ust  of  participants, 
and  meeting  summary,  contact:  Dr. 
James  I.  Cleeman,  Coordinator.  National 
Cholesterol  Education  Program,  Office 
of  Prevention.  Education  and  Control. 
National  Heart,  Lung,  and  Blood 
Institutes.  National  Institute  of  Health. 
C-200.  Bethesda.  Maryland  20882.  (301) 
495-0554. 

Dated:  December  3a  19B8. 
JaniM  B.  Wyngaarden. 
Director  NIH. 
[FR  Doc.  89-286  Filed  1-6-89:  8:45  am) 

BILLING  COOC  414»41-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  ttte  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

I  Docket  No.  N-«»-t917;  FR-26061 

Excess  and  Surplus  Federal  Buildings 
and  Real  Property  Determined  by  HUD 
To  Be  SuitaWe  for  Use  for  FacMties 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies  excess 
and  surplus  Federal  property 
determined  by  HUD  to  be  suitable  for 
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possible  use  for  facilities  to  assist  the 
homeless 

OATt:  January  9. 1989. 
AOOntSt:  For  further  information, 
contact  Morris  Bourne.  Director, 
Transitional  Housing  Development 
Staff.  Room  9140.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW..  Washington.  DC 
20410;  telephone  (202)  755-9075;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  428-0015.  (These 
telephone  numbers  are  not  toll-free.). 
•UPFLCMCNTARY  INR)IW«AT10N:  In 

accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
D  CDC.  No.  88-2503-OG,  HUD  is 
publishing  this  Notice  identifying 
Federal  buildings  and  real  property  in 
the  current  excess  and  surplus  inventory 
of  the  General  Services  Administration 
(GSA)  that  HUD  has  determined  to  be 
suitable  for  use  for  facilities  to  assist  the 
homeless. 

The  order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411).  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501.  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  to 
identify  which  of  the  properties  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  HUD  is  in  the  process  of 
surveying  Federal  agencies  to  collect  the 
information,  and  will  make 
determinations  of  suitability,  based  on 
established  criteria,  as  it  receives 
information  from  the  agencies.  Pursuant 
to  the  court  order.  HUD  will  publish  a 
Notice  in  the  Federal  Register  on  a 
weekly  basis  of  properties  determined 
to  be  suitable. 

The  properties  identified  in  this 
Notice  are  from  the  current  excess  and 
surplus  inventory  of  GSA.  The  court 
order  required  HUD  to  complete 
suitability  determinations  for  at  least  50 
percent  of  the  properties  in  GSA's 
excess  and  surplus  inventory  by 
December  28. 1988.  and  for  the 
remainder  by  January  12, 1989.  The 
properties  in  this  Notice  are  the  result  of 
an  assessment  of  65  percent  of  the 
inventory.  Suitability  determinations  for 
the  remainder  will  be  made  no  later 
than  January  12. 1989. 

Suitability  determinations  are  based 
on  information  provided  by  GSA.  The 
determinations  are  classified  as;  (1) 
Suitable  buildings  for  occupancy:  (2) 
suitable  buildings  for  non-occupancy:  (3) 
suitable  vacant  land.  Each 
determination  is  subject  to  the 


property's  being  used  in  compliance 
with  applicable  Federal,  state,  and  local 
requirements.  Buildings  and  land  found 
suitable  are  identified  even  though  they 
may  be  currently  occupied  or  in  use.  The 
issue  of  availability  will  be  addressed 
by  GSA  or  the  Department  of  Health 
and  Human  Services  (HHS).  Detailed 
information  about  the  property  may  be 
obtained  from  James  Folliard  ((202)  535- 
7052)  or  Richard  Stinson  ((202)  535- 
7067).  Federal  Property  Resources 
Services  GSA.  18th  and  F  Streets  NW.. 
Washington.  DC  2040S.  (These  are  not 
toll-free  numbers).  (Please  refer  to  the 
GSA  identification  number  given  with 
each  identified  property.) 

Public  bodies  and  private  nonprofit 
organizations  wishing  to  apply  for  use  of 
a  property  should  submit  a  written 
expression  of  interest  and  a  request  for 
the  necessary  application  forms,  within 
30  days  from  the  date  of  this  publication, 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning,  Public  Health 
Services,  HHS,  Room  17A-10  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Md  20857:  telephone  (301)  443-2265. 
(This  is  not  a  toll-free  telephone 
number.) 

Dated:  |anuary  3. 1989. 
lames  E.  Scboenbergar. 

General  Deputy  Assistant  Secretary  for 
Housing. 

Suitable  Buildings  for  Non-occupancy 

White  Sands  Missile  Site.  Mountain 

Home,  ID,  9-D-IEM04Q 
Widscliffe  Port  Site.  Widscliffe.  KY,  4-J- 

KY-0578 
Westover  Communication  Transmit 

Facility,  Chicopee.  MA,  2-D-MA- 

716Q 
Rock  Hall  Tower  Site  »13,  Kent  County. 

MD.  4-EV-MD-492-0 
Norfolk  L,ake,  Baxter  &  Fulton  Counties. 

Ark  and  Ozark.  Co..  MO,  7-D-AR- 

482-C 
Federal  Building  &  Post  Office.  Port 

Gibson.  MS.  4-G-MS-474A 
Paley  Transmitter  Annex  Site.  Seymour 

Johnson  AFB,  NC.  4-D-NC-580-A 
Dayton  Depot,  Warehouse  No.  3, 

Moraine.  OH.  1-B-OH-748A  or  5-G- 

OH-748-A 
Songbird  Warehouse  Site,  Bradford,  PA. 

4-A-PA-730 
Portion.  Former  Valley  Forge  General 

Hospital.  Phoenixville,  PA.  4- 

GR(2)PA-666YY 
PHS  Indian  Hospital.  Rapid  City.  SD. 

lO-F-SD-506 
ILS  Outer  Market  Annex.  Ogden.  UT.  7- 

GR-UT-421W 

Suitable  Buildings  for  Occupancy 

International  Flight  Service  Station. 
Tracy.  CA.  9-U-CA-1283 


1401  Sepulveda  Blvd.  West  Los  Angeles. 

CA.  ft-G-CA-514K  or  9-6V-CA-514K 

Portion.  Bell  Federal  Ctr..  BeU.  CA.  9-G- 

CA-oee8G 

Point  Arena.  Tract  200.  Point  Arena,  CA. 

9-D-CA-1212 
Portion.  Square  571.  Washington,  IXX  4- 

G-DC-0461-A 
US  Army  Reserve  Ctr..  Waycross.  GA. 

4-D-GA-638 
Shoshone  Administrative  Site. 

Shoshone.  ID.  9-I-ID-405A 
Oxford  Slough.  Oxford,  ID 
Dana  Loran  Station  Family  Housing. 

Dana.  IN,  1-U-IN-505D 
National  Weather  Service  Upper  Air 

Facility.  Boothville.  LA.  7-C-LA-538 
Portion,  Middle  River  Fed.  Depot, 

Middle  River,  MD,  4-G-MD-453E 
Furlong  Building,  Pontiac,  MI,  2-GR-{l}- 

MI-693 
Headwaters,  Headquarters  Site,  Remer, 

MN,  Ol-D-MN-0548 
Lee  Ft.  Port  Terminal,  Vicksburg,  MS,  4- 

J-MS-520A 
Federal  Building,  Smithfield.  NC  NC- 

0591  or  4  G  NC  591 
Tonopah  Resource  Area  Housing, 

Tonopah,  NV,  9-I-NV-467 
Mountain  View  Manor  Loop  (903.  904. 

908.  920).  Tonopah,  NV,  9-U-NV^167A 
Mountain  View  Manor  Loop  (922,  927). 

Tonopah,  NV.  9-U-NV-4e7B 
GSA  Depot,  Binghamton.  NY,  1-G-NY- 

760 
Kingsley  Family  Housing  Annex, 

Klamath  Falls,  OR.  9-I>-OR-434l 
Ridgeview  Housing,  Hauser,  OR,  9-N- 

OR-668 
Portion,  Former  Valley  Forge  General 

Hospital.  Phoenixville.  PA.  4-GR-PA- 


Portion,  Former  Ramey  AFB,  Aquadilla. 

PR.  Ol-D-PR-0475 
US  Courthouse.  San  Juan.  PR.  1-G-PR- 

479 
Federal  Building.  Maryville.  TN.  4-G- 

TN-611 
Border  Patrol  Station.  Carrizo.  Springs. 

TX.  7-J-TX-995 
Federal  Building  &  Post  Office. 

Rockwell.  TX.  7-G-TX-800A 
Federal  Building.  San  Antonio.  TX.  7-G- 

TX-985 
Barracks  K  (Between  Washington  Blvd 

&  Columbia  Pike  West.  Arlingtoa 

County.  VA.  4-C-VA-573 
3  Residences.  Warden.  WA.  9-1-WA- 

0557F 
Elma  Residence.  Elma.  WA.  9-B-WA- 

917A 
Ranger  Residence.  Landover,  Fremont 

County.  WY,  7-A-WY-531 

Suitable  Vacant  Land 

Alabama  Army  Ammunition  Plant, 
Childersburg.  AL,  A1^74-I2 
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Missile  Site  «7,  Tucson.  AZ.  9-D-A2r- 

0583K 
Missile  Site  «5.  Tucson.  A2L  9-D-AZ- 

583J 
Missile  Site  *10,  Tucson.  AZ.  9-D-AZ- 

583-H 
Portion,  Tract  «3,  Davis  Monthan  AFB. 

Tucson,  AZ.  9-D-AZ-437FFF 
Missile  Site  *4.  Tucson.  AZ,  4-D-AZ- 

583G 
Portion,  Camp  Elliott.  San  Diego.  CA.  9- 

D-CA-0694A 
Portion.  Former  FCC  Monitoring  Station. 

Santa  Ana.  CA,  9-GR-(l)-CA-508B 
Warm  Springs  and  Lake  Sonoma, 

Sonoma  County,  CA.  9-D-CA-1293 
Portion.  Former  ENT  AFB,  Colorado 

Springs.  CO,  7-&-CO  404  C 
Former,  US  Army  Reserve  CTR..  West 

Palm  Beach.  FL  4-D-FL-6a2A 
National  Archives  Records  Admia..  East 

Point.  GA.  4-C-GA-640 
Albion  Substation,  Albion,  ID.  »-B-ID- 

414A 
Government  Quarters.  Ft.  Hall.  ID.  9-1- 

ID-0501B 
Chicago  Moorings.  Chicago.  IL  IL-661 
Cannelton  Locks  &  Dam  Project. 

Harrison  County.  IN.  2-D-IN-569A 
Portion.  VA  Hospital.  Corner. 

Leavenworth.  KS.  7-GR(4)-KS-426E 
MSO  Morgan  City  Housing  Property, 

Berwick,  LA.  7-U-LA-536 
Old  Lock  &  Dam  No.  5.  Sterlington/ 

Union  Parish.  LA.  7-D-LA-537 
Portion.  Fort  George  G.  Meade.  Anne 

Arundel  County.  MD.  4-GR-MD-433D 
Tract  1 — Manistique  Coast  Guard  Light 

Station.  Manistique.  ML  2-GR-2-MI- 

571 
Aurora  Administrative  Site — ^Tract  No 

4113,  Aurora.  MN.  l-A-MN-540 
Ponune  De  Terre  Lake  (2  Tracts). 

Hickory  County.  MO.  7-D-MO-456B 
Proposed  Army  Reserve  Site,  Butte.  MT. 

7-D-MT-590 
Cambridge  Canal  System.  Furnas  Co.. 

NE,  7-I-NE-429A 
Parcel  No.  2,  Portion,  New  jersey.  Job 

Corps  Center.  Edison.  NJ.  1-L-NJ- 

463H 
Stockpile.  Deming,  NM,  7-G-NM-45AB 
Portion,  Former  Brookhaven  National 

Laboratory  (Shoreham),  Brookhaven. 

NY.  2-CR-NY-429X 
Portion.  Whitney  Pt.  Dam  &  Reservoir. 

Whitney  R..  NY.  2-D-NY-749A 
Portion.  Camp  Sherman  Rifle  Range. 

ChiUicothe.  OH,  2-GR-OH-433B 
Portion.  Tract  110 — Wright  Paterson 

AFB.  Fairbom.  OH.  l-D-OH-460-0 
Portion.  Tract  A-135— Dillon  Lake 

Project.  Falls  Township.  OH  1-D-OH- 

779 
Portion.  Clarence  J.  Brown  Dam  & 

Reservoir.  Spriiigfield.  OH.  1-D-OH- 

722A 
NOAA  Storm  Lab.  Enid.  OK.  7-C-OK- 

424-AH 


Portion.  Camp  Gruber.  Muskogee 

County.  OK.  7-GR-OK-421-G 
Green  Peter  I^ke  Rock  Quarry.  Linn 

County.  OR.  9-I-OR-675 
John  Day  Corridors.  Sherman  County. 

OR.  9-B-OR-682 
Cape  Blanco  Light  Station,  Sixes,  OR.  9- 

U-OR-1283 
Portion.  Tract  VE-176,  Vancouver- 
Eugene  T/L  Washington  County.  OR. 

9-B-OR-562E 
U.S.  Reserve  Training  Site.  Clinton.  PA. 

4-D-PA-735 
Portion.  Parking  Lot.  Philadelphia.  PA. 

4-G-PA-718 
Tioga  Hammond  Lakes  Project.  Tioga. 

PA.  4-D-PA-699F 
Smith  &  Jackson  Counties.  Carthage.  TN. 

4-D-TN-«09A-L 
NASA,  Houston.  TX.  7-Z-TX-0D4A 
Lake  Texoma.  Lake  Texoma.  TX  &  OK. 

7-D-OK-507— F  &  G 
Army  Aircraft  Plant  Saginaw,  TX.  7- 

GRI-TX-879 
Portion.  Federal  Prison.  Seagoville.  TX, 

7-J-TX-884-B 
Former.  Wendover  AFB.  Wendover.  UT. 

7-GR-UT-401K 
Chief  Joseph  Dam.  Bridgeport.  WA.  9-D- 

WA-0746 
Portion.  Vancouver  Barracks. 

Vancouver.  WA.  9-GR-WA-049A 
|FR  Doc.  89-292  Filed  1-6-89;  8:45  am] 
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Office  of  Environment  and  Energy 
(Docket  No.  l-«»-1511 

Intent  to  Issue  a  Rnding  of  No 
Significant  Impact,  McNair  Farms, 
Fairfax  County,  VA 

The  Department  of  Housing  and 
Urban  Development  gives  notice 
concerning  the  subject  prosposaL  that  it 
intends  to  issue  a  Finding  of  No 
Significant  Impact  (FONSI)  based  on  the 
preliminary  Environmental  Assessment 
(EA)  prepared  for  the  project.  Comments 
are  solicited  before  the  HUD 
Philadelphia  Regional  Office  will  make 
a  final  determination  whether  to 
proceed  without  preparing  an 
Environmental  Impact  Statement  (EIS). 

Description 

McNair  Farms  is  a  proposed  mixed 
use  development  located  south  of 
iierndon.  Virginia  in  Fairfax  County.  It 
is  approximately  10  miles  west  of  1-495 
and  1 V2  miles  east  of  Dulles 
International  Airport,  along  Centreville 
Road  between  Fox  Mill  Road  and  the 
Frying  Pan  Park.  The  overall  site 
consists  of  317  acres,  of  which  264  acres 
are  included  in  the  request  for  Title  X 
land  development  assistance.  The  HUD 
Title  X  program  provides  mortgage 


insurance  assistance  for  land 
acquisition,  land  and  site  preparation 
and  the  installation  of  infrastructure  to 
allow  land  to  be  sold  for  housing  and 
related  uses. 

The  overall  project  will  provide  for  up 
to  3.550  residential  housing  units  at  an 
average  density  of  approximately  15 
dwelling  units  per  acre.  The  project  will 
also  accommodate  up  to  534.000  square 
feet  of  commercial  and  retail  space.  The 
Title  X  project  area  includes  12  land 
(development)  bays  which  will  provide 
for  a  mix  of  housing  types  including  67- 
77  low  density  detached  single  family 
units.  and  the  remainder  will  be  high 
density  town  houses  and  midrise 
multifamily  units.  In  addition.  500  units 
of  elderly  housing  is  proposed  for  the 
non-Title  X  portion  of  the  overall 
project.  Mortgage  insurance  for  the 
construction  of  housing  units  is  not  part 
of  the  Title  X  program.  Fairfax  County 
has  approved  the  rezoning  of  the 
property  essentially  from  R-1  low 
density  residential  to  PDH-16  to 
accommodate  the  mixed  use 
development.  Preliminary  development 
plans  have  been  approved  for  three  of 
the  land  bays. 

The  site  is  relatively  flat  and  the  most 
recent  use  of  the  property  has  been  for 
farming.  The  overall  project  will  include 
the  widening  of  Centreville  Road  to  six 
lanes  and  the  extension  of  Frying  Pan 
Road  and  Coppermine  Road  (both  four 
lanes)  throu^  the  property.  About  10 
percent  of  the  land  is  in  the  floodplain  of 
the  Frying  Pan  Tributarj'  and  the 
property  also  contains  several  ponds 
and  wetland  areas. 

Purpose  of  FONSI  Notice 

Pursuant  to  HUD  environmental 
regulations  at  24  CFR  Part  Sa  a 
preliminary  EA  has  been  prepared  by 
HUDs  Washington.  DC  Field  Office  to 
determine  whether  or  not  an  EIS  is 
required.  It  is  the  tentative  finding  of  the 
EA  that  there  would  be  no  significant 
impact  on  the  human  environment  and 
that  the  project  is  in  compliance  with 
the  National  Environmental  Policy  Act. 
including  initiating  the  consultation 
processes  under  the  related 
environmental  laws  and  authorities 
cited  at  24  CFR  50.4.  Therefore,  in 
accordance  with  the  applicable 
regulations,  a  proposed  FONSI  has  been 
prepared,  and  a  Notice  to  that  effect  is 
hereby  published. 

Impacts  that  have  been  identified  and 
related  to  historic  preservation. 
Hoodplain  management  and  wetlands 
protection  are  addressed  through 
specific  procedural  processes  for  those 
issues. 
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In  accordance  with  40  CFR  1501.4(e) 
of  the  Council  on  Environmental  Quality 
regulations,  there  will  be  a  thirty  (30) 
day  comment  period  before  HUD  makes 
its  Hnal  determination  on  (he  FONSI. 
Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  comment  on  the  proposed 
FONSI.  Comments  should  be  submitted 
to:  Regional  Environmental  OfTicer. 
Department  of  Housing  and  Urban 
Development.  Liberty  Square  Building, 
105  South  7th  Street.  Philadelphia,  PA 
19106-3392. 

The  proposed  EA  and  supporting 
documentation  may  be  examined  during 
normal  business  hours  at  the 
Washington.  DC  Field  OfTice,  Room 
3158,  HUD  Building,  451  Seventh  Street 
SW.,  Washington.  DC  as  well  as  the 
location  noted  above.  Inquiries 
concerning  the  EA  should  be  made  to 
Margaret  Krengel.  Regional 
Environmental  Office  at  (215)  597-1829, 
or  Millicent  C  Grant  Washington,  DC 
Field  Office  Environmental  Officer  at 
(202)  45^-4532.  (These  are  not  toll-h«e 
numbers.) 

Dated:  |anuary  4, 198S. 
Ooroiliy  S.  WilUaiiM. 

Deputy  Director,  Office  of  Environment  and 
Energy. 
(PR  Doc  8B-374  Filed  1-6-W:  8:45  am] 


DEPARTIIENT  OF  THE  INTERIOR 
niweii  of  Land  Manaoamanl 

(NM-010-3110-1O-7201-OP»-0104;  NM  NM 
6S533I 

Convayanca  Documant;  Naw  Maxico 

AOCNCv:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


:  The  United  States  issued  an 
exchange  conveyance  document  to  the 
State  of  New  Mexico  on  August  29. 1988, 
for  the  oil,  gas,  and  other  minerals, 
including  valuable  deposits  of  sand, 
gravel,  caliche,  and  similar  minerals  and 
the  geothermal  resources  in  and  under 
the  following  described  land  in  Catron. 
Cibola.  Socorro,  and  Valencia  Counties, 
New  Mexico,  pursuant  to  Section  206  of 
the  Act  of  October  21. 1976  (43  U.S.C. 
1716),  and  Section  503  of  the  Act  of 
December  31. 1967  (101  Stat.  1544): 

Nmr  Mmko  Principal  Maridion 

T.8N„R.3W, 
sec  28,  all: 

•ec  aa  lot  1.  EV^.  and  EV%W  V^: 
MC  34,  loU  1  to  4.  inclusive.  W  '/lE^,  and 
WW. 


T.  4  N..  R.  4  W.. 

sec.  2.  lots  a  9,  and  EV^SE'A. 
T.  5  N.,  R.  4  W.. 

sec.  4.  lots  1  to  4,  inclusive.  SWNVi,  und 

sec.  a  lots  1  to  7.  inclusive.  S'/^NEVii. 

SEV4NWV4,  E</^SWV4,  And  SEV4: 
sec  a  all; 
sec  10.  all: 
sec  14.  NEV«.  WW.  NWSE'/i.  and 

SWWSEVv. 
sec.  la  lots  1  to  4,  inclusive.  EW.  and 

EV4WW: 
sec  20,  all: 
sec  22,  all: 

sec  2a  WW  and  WWSEV4SEV4: 
sec.  2a  all: 
sec.  30,  lots  1  to  4,  inclusive,  EW.  and 

EWWW: 

89C>  *94«  Bill 

T.  3  N..  R.  5  W., 

sec.  1.  all; 

sec  12,  all: 

sec  la  all: 

sec  24,  NW.  SWW,  NWSEV*.  and 
SWWSE%. 
T.  4  N.,  R.  5  W. 

sec.  a  lots  1  to  a  inclusive,  SWNEV;. 
SEWNWy4.  NEWSWW.  and  NWSEW: 

sec  IZ  all: 

sec  24,  all. 
T.  4  N.,  R.  7  W., 

sec24,SWy4NW^: 

secZaEW. 
T.  3  N.  R  14  W., 

sec2aSW: 

sec  27.  SEW. 
T.  4  N.  R.  15  W., 

sec  a  lots  1  to  13,  indusive.  NEWSWW. 
and  SEW: 

sec  a  all: 

sec  17.  N  Wand  SEW: 

sec  21.  EW.  EWWW.  and  WWNWW; 

sec  2a  WWWW. 
T.6N.,R.20W.. 

sec  la  lots  1  to  4.  indusive.  EW.  and 
EWWW: 

sec  20,  all; 

sec  30,  lots  1  to  4,  indusive,  EW.  and 
EWWW. 

Containing  ia78S.O0  acres. 

In  exchange  for  all  the  minerals  in  the 
land  described  above,  the  oil.  gas.  and 
other  minerals,  including  valuable 
deposits  of  sand,  gravel,  caliche,  and 
similar  minerals  and  the  geothermal 
resources  in  and  under  the  following 
described  land  in  Cibola  County,  New 
Mexico,  were  reconveyed  to  the  United 
States. 

New  Mexico  Principal  Meridiao 

T.  4  N..  R.  9  W., 
sec  2,  lots  1  to  4.  inclusive.  SWNWW.  and 

SW 
sec  a  lots  1, 2, 4.  and  5. 
T.  5  N..  R  9  W.. 
sec  2,  lots  1  to  4,  inclusive.  8WNW.  SW: 
sec  12,  SWSWW.  NEWSEW.  and  SWW 

SEW.  and  SWWSEW: 
sec.  la  all: 
sec.  24.  EWWW: 
sec  30.  NWNEW.  8EWNEW,  SEWSW W. 

and  SWWSEW: 


Hec.  32.  all; 

sec.  36,  all. 
T.  7  N..  R.  9  W., 

sec.  ia  all. 
T.  8  N..  R.  9  W.. 

sec.  32.  all; 
T.  4  N.,  R.  10  W.. 

sec.  2,  lots  1  to  12.  inclusive,  and  SW. 
T.  5  N.,  R,  10  W.. 

sec.  32.  all; 

sec.  34.SWWSE'/4: 

sec.  3a  all. 
T.  8  N..  R.  10  W.. 

sec.  2.  lots  1  to  4.  inclusive.  SWN  W,  and 
SW; 

sec.  la  all; 

sec  3a  all, 
T.  8  N.,  R.  11  W., 

sec  32.  all. 
T.  9  N..  R.  12  W., 

sec  14,  all; 

sec.  20.  all; 

set.  22.  all: 

sec  24,  all: 

sec  2a  all: 
^;*ec2aaU: 

sec  3a  lots  1  to  4.  indusive,  EW.  and  EW 
WW: 

sec  32,  all: 

sec  34.  all. 
T  8  N    R  13  W, 

sec  14.  NW WNEW  and  SEWNWW: 

sec  la  all. 

Containing  ia209.85  acres,  more  or  less. 

The  purpose  of  the  exchange  was  to 
consolidate  Federal  mineral  ownership 
for  the  Federal  Government  within  El 
Malpais  National  Conservation  Area 
and  National  Monument.  The  exchange 
was  consistent  with  land  ownership 
adjustments  as  set  forth  in  the  Record  of 
Decision  for  the  Rio  Puerco  Resource   . 
Management  Plan  approved  fanuary  16, 
1986,  and  Public  Law  100-225  of 
December  31. 1987,  which  established  El 
Malpais  National  Monument  and 
National  Conservation  Area. 

Dated:  December  23. 198a 
Lany  L  Woodaid, 
State  Director 

|FR  Doc  Bfr-205  Filed  1-6-89:  a45  am) 
■auNO  cooc  «3io-«a-ii 


Minarala  Managamant  Sarvica 

Information  CoMaction  Submittad  to 
ttM  Offica  of  Managamant  and  Budget 
■or  navwN 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
revised  and  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  revised  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  )eane  Kalas  at  303-231- 
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3046.  Comments  and  suggestions  on  the 
information  collection  should  be  made 
directly  to  the  Bureau  Clearance  Officer 
at  the  telephone  number  listed  below 
and  to  the  Office  of  Management  and 
Budget  Interior  Department  Desk 
Officer.  Washington.  DC  20503. 
telephone  202-395-7340. 

Title:  Production  Accounting  and 
Auditing  System  Oil  and  Gas  Reports. 

Abstract-  Production  Accounting  and 
Auditing  System  information  is  needed 
to  provide  comprehensive  production 
and  disposition  data  on  oil  and  gas 
produced  from  Federal  onshore  and 
offshore  leases,  and  from  Indian  leases. 
The  Minerals  Management  Service 
(MMS)  uses  the  data  to  monitor 
production,  for  audits,  and  to  compare 
reported  production  with  sales  data 
reported  in  the  MMS  Auditing  and 
Financial  System. 

About  half  of  all  onshore  oil  and  gas 
lease  operators  formerly  reporting  to  the 
Bureau  of  Land  Management  (BLM) 
have  begun  reporting  production  data  to 
MMS  using  Form  MMS-3160.  All 
onshore  lease  operators  were  to  be 
reporting  to  MMS  by  the  end  of  Fiscal 
Year  (FY)  1989.  However,  funding  to 
complete  the  transfer  has  not  been 
appropriated  for  FY  1989.  Lack  of 
funding  will  cause  a  delay  in  the 
transfer  of  responsibility  from  BLM  to 
MMS  and  cause  a  reduction  in  the 
estimated  burden  hours  for  this 
information  collection  in  FY  1989.  The 
delay  affects  only  those  respondents 
still  reporting  onshore  oil  and  gas 
production  to  BLM.  Respondents 
abeady  reporting  to  MMS  will  continue 
to  do  so. 

Bureau  Form  Numbers:  MMS-3160. 
and  MMS-3160A,  MMS-4051.  MMS- 
4052,  MMS-4053.  MMS-4054-A.B.C. 
MMS-4055,  MMS-4056-A.B.C,  MMS- 
4057.  MMS-4058,  MMS-4061. 

Frequency:  Monthly,  annually. 

Description  of  Respondents:  ■ 
Companies  producing  and  processing  oil 
and  gas  from  Federal  onshore  and 
offshore  leases,  and  from  Indian  leases. 

Estimated  Completion  Time:  One-half 
hour  to  1  hour. 

Annua/ Responses:  \74,\aO. 
Annual  Burden  Hours:  109,490. 
Bureau  Clearance  Officer  Dorothy 
Christopher  703-435-6213, 

Dale:  November  23, 19ea 
lerryD,  HiH, 

Associate  Director  for  Royally  Management. 
(FR  Doc  89-329  Filed  1-8-80;  8:45  am| 
KUMQ  CODE  43ie4M 


INTERSTATE  COMMERCE 
COMMISSION 

(Dodtet  No.  AB-e  (Sub-Na  306X)] 

Burlington  Northam  Railroad  Co^- 
Abandonmant  Examption  in  Staama 
County,  MN 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F^Exempt  Abandonments  to 
abandon  its  2.78-mile  line  of  railroad 
between  mileposts  58.94  and  59.50  and 
between  milepost  OM  and  2.22.  near  St. 
Cloud,  in  Stearns  County,  MN. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding  a 
cessation  of  service  over  the  line  is 
pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  are 
prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  a^ected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360 1.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
interest  of  intent  to  file  an  offer  of 
financial  assistance  has  been  received, 
this  exemption  will  be  effective  on 
February  8. 1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues, ' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),«  and  trail  use/rail 

'  A  stay  will  tie  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  E\emplion  ofOul-of- 
Service  Rail  Unes.  4  LCCJd  400  (1988).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  t>efore  the  effective  date  of  this 
exemption. 

'  See  Exempt,  of  Rail  Aitandonntenl— Offers  of 
Finon.  Assist..  4  KCC2d  164  (1987).  and  fmal  rules 
published  in  the  Fadaral  Regisleron  December  22, 
,  19^  (52  FR  4S440  48446). 


banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  19. 
1989,»  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  January 
30. 1989  with:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Ethel  A. 
Allen,  Burlington  Northern  Raiht>ad 
Company,  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth.  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  14. 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch,  Chief.  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
enet:gy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  December  X.  196a 

By  the  Commission.  Jane  F.  MackalL 

Director,  Office  of  Proceedings. 

Norota  R.  McGee. 

Secretary. 

(FR  Doc  89-339  Filed  1-6-89:  a45  am) 

MLUNGCOOC  TM»-«t-M 


IDoclwl  Na  AB-3(Sub4io.  •3X)] 

Mlaaouri  Pacific  Railroad  Co,; 
Aliandonment  Exemption  in  Waftar 
County,  TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  0.36-mile  line  of  railroad 
between  milepost  6.67  and  milepost  7J)3 
at  Huntsville  in  Walker  County.  TX. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 


'  The  Commission  will  accept  a  kile-filed  Imil  use  i 
statement  so  long  as  it  retains  iurisdiclion  to  do  so. 
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by  a  user  of  rail  sprvice  on  the  lir»e  (or  a 
Stale  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  Slate  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  l.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  US.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
8. 1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  19. 
1989.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  January 
30. 1989  with:  Office  of  the  Secretary. 
Case  Control  Branch.  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer.  1416  Dodge  Street.  Room  820. 
Omaha.  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 


'  A  <lay  will  b<-  routinely  imim^  by  the 
Commission  in  thoae  prooeetitngs  where  an 
infumwd  decisifm  on  anironmeiMal  iMim  (wlietitFr 
raised  by  ■  party  or  by  ihe  Sectioo  of  Enar^  and 
Environment  in  its  indepentleni  mvesligationi 
uinnul  be  made  prior  fo  the  effective  dale  of  the 
notice  of  exempt loii  See  Exemption  of  Out  of 
ST\ire Hail Liiies.  4  LC.C2d  400 (ISSS^  Any  entily 
seeking  a  slay  invotving  •nvironmenlal  coooenM  is 
encourjged  lo  file  its  request  as  soon  as  posaibie  in 
order  lo  permit  this  Comrnisalon  lo  review  and  act 
on  (be  reqiMM  before  the  effacttve  date  of  this 
exempt  t«n 

'SeeExempI  of  Hml  .abandonment— Offers  of 
Finan  Aasisl.  4  I  C.CJd  164  (1987|.  and  final  rules 
published  in  the  Ftimi  Rafiistar  on  December  22. 
1OT7  (52  FK  4SM0  4S44S1. 

*  Ttie  Commission  will  accept  a  late-filed  trail  use 
statemenl  so  long  as  it  retains  jurisdiction  lo  do  so 


The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  14, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115.  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch,  Chief,  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  3. 1989. 

By  the  Commission.  Jane  F.  Mackall. 
Director.  Office  of  PrtKeedings. 
Norala  R.  McG«e, 

Secrptary. 

|FR  Dqc.  89-340  Filed  l-fMK):  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  o(  Justice  Aeeistanoe 

Drug  Control  and  System 
Improvement  Discretionary  Qrar>ts 

AOBICy:  Bureau  of  Justice  Assistance. 
Office  of  Justice  Prtjgrams.  Justice. 
ACTION:  Final  notice  of  program 
priorities. 


lAMV:  The  Bureau  of  Justice 
Assistance  (BJA)  is  publishing  the 
program  announcement  for  the  Drug 
Control  and  System  Improvement 
Discretionary  Grant  Program  of  the 
Anti-Drug  Abuse  Act  of  1988.  Title  VL 
Subtitle  C.  Subpart  2  of  Pub.  L  100-690 
and  is  requesting  applications  and 
proposals  for  announced  programs.  The 
Discretionary  Program  is  part  of  the 
Edward  Byrne  Memorial  State  and  Local 
Law  Enforcement  Assistance  Programs. 
DATES:  Due  dates  for  each  program  are 
included  in  the  individual  program 
announcement. 

AOOMCSSCS:  All  concept  papers  and 
final  applicaitons  (original  plus  two 
copies]  should  be  addressed  to  the 
Bureau  of  Justice  Assistance.  633 
Indiana  Avenue  NW..  Washington.  DC 
20531.  A  copy  of  the  concept  paper/ 
application  should  also  be  sent  to  the 
State  Office  which  administers  the  Drug 
Control  and  Sjfstem  Improvement 
Formula  Grant  Program  in  the  sti^te(s) 
affected  by  the  proposed  program. 
NM  MJRTMM  MraMNAVIOH  CONTACT: 
For  general  information  about  the 
priorities  and  range  of  discretionary 
grant  programs,  contact  James  C.  Swain. 


Director.  Discretionary  Grant  Programs 
Division.  633  Indiana  Avenue  NW.. 
Washington.  DC  20531.  202/272-4601. 
For  specific  information  on  individual 
program  requirements,  contact  the 
person  indicated  in  the  text  for  each 
program. 

SUPPLEMENTARY  INFORMATtON:  The 
Anti-Drug  Abuse  Act  of  1988  amends  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968  (42  U.S.C.  3711.  et  seq.. 
hereinafter  referred  to  as  the  "Act"),  and 
creates  the  Drug  Control  and  System 
Improvement  Program.  Further,  this  Act 
unifies  two  previous  public  lawr  The 
Justice  Assistance  Act  of  1964  and  the 
Anti-Drug  Abuse  Act  of  1986.  This  Act 
gives  special  emphasis  to  assisting 
states  implementing  drug  control 
strategies,  with  secondary  emphasis  on 
assistance  to  improve  the  criminal 
justice  system's  overall  response  to 
violent  crime  and  serious  offenders. 
Section  511  of  the  Act  sets  aside  20 
percent  or  S50.000.00a  whichever  is  less, 
of  the  total  amount  appropriated  for  the 
Program  in  a  special  discretionary  fund 
for  use  by  the  Director  of  BJA  in 
carrying  out  the  purposes  established  in 
section  501(b)  of  the  AcL  Those 
purposes  are: 

•  Undertaking  educational  and 
training  programs  for  criminal  justice 
personnel: 

•  Providing  technical  assistance  to 
States  and  local  units  of  government; 

•  Undertaking  projects  which  are 
national  or  multi-jurisdictional  in  scope, 
which  meet  the  needs  of  communities 
and  which  address  the  purposes 
specified  in  the  Act;  and. 

•  Providing  financial  assistance  for 
demonstration  programs  likely  to  be  a 
success  in  more  than  one  jurisdiction 
(section  510  of  the  Act). 

The  Bureau  of  Justice  Assistance 
solicited  recommendations  from  more 
than  a  thousand  Federal,  state,  and  local 
law  enforcement,  prosecution,  judicial, 
corrections,  and  treatment  practitioners 
to  assist  in  the  development  of  priorities 
for  this  Program.  The  Bureau  of  Justice 
Assistance  will  respond  under  separate 
cover  to  each  respondent.  Working 
groups  of  practitioners  and  national 
experts  were  established  to  review 
recommendations  received,  indentify 
effective  programs  responsive  to  those 
reconunendations  and  propose  funding 
priorities  in  each  of  the  program  areas. 

The  strategy  for  the  Drug  Control  and 
System  Improvement  discretionary 
Grant  Program  is  to  provide  balanced 
and  comprehensive  suf^iort  for  stale/ 
local  initiatives  against  serious  crime 
problems,  especially  those  problems 
relating  to  drug  abuse  and  control,  and 
to  improve  the  functioning  of  the 


j.ii^,^^smA 


criminal  justice  system  at  the  state  and 
local  level.  The  strategy  considers: 

•  Enhancing  the  capacity  of  the  States 
to  define  drug  problems  and  focus 
program  development  in  areas  of 
greatest  need; 

•  Continuing  programs  which  are 
demonstrating  success  in  bringing  new 
concepts  and  techniques  to  the  criminal 
justice  system; 

•  Initiating  new  efforts  to  meet 
emerging  issues  or  focus  on  problems 
not  addressed  in  previous  year 
programs; 

•  Disseminating  programs  of  proven 
effectiveness  through  evaluation  and 
other  documents,  technical  assistance 
and  training: 

•  Providing  a  support  delivery  system 
to  assist  implementation  of  effective 
programs; 

•  Geographic  distribution  of  programs 
lo  meet  regional  and  state  needs;  and. 

•  Special  attention  to  the  needs  of 
inner-city  communities. 

Application  and  Award  Process 

The  FY  1989  appropriation  for  Part  E 
discretionary  programs  is  approximately 
$30,000,000.  A  portion  of  these  funds 
were  earmarked  by  Congress  for 
specific  programs.  This  program 
announcement  contains  application/ 
proposal  requests  for  a  major  portion  of 
the  available  appropriation.  The  Bureau 
of  Justice  Assistance  makes  every  effort 
to  establish  an  open  and  competitive 
application  process.  Applicaitons  or 
concept  papers  are  being  requested.  A 
panel  of  experts  will  be  established  in 
each  of  the  program  areas  to  review 
applications  or  proposals  submitted  on  a 
competitive  basis.  Some  awards  will  be 
negotiated  directly  with  organizations 
that  are  uniquely  qualified  to  provide 
specific  services.  Such  awarding 
processes  are  described  in  this  • 
announcement. 

Outline  of  Contents 

•  Recommendations  lo  Applicants 

•  Evaluation 

•  Subpart  I — Prevention  and  Education 
Programs 

•  Subpart  II— Apprehension  Programs 

•  Subpart  III — Prosecution  Programs 

•  Subpart  IV — Adiudication  Programs 

•  Subpart  V — Corrections  Programs 

•  Subpart  VI— Information  Systems 
Programs 

•  Subpart  VI! — Other  Programs 

Recommendations  lo  Applicants 

A  complete  discretionary  grant 
application  requires  a  Standard  Form 
424  "Federal  Assistance."  Copies  of  the 
form  and  a  completed  sample  are 
available  upon  request  to  the  BJA 
address  noted  earlier.  After  completion 
of  this  document  it  must  be  signed  by  a 
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duly  authorized  official  (Item  23)  and 
dated  concept  papers  do  not  require  a 
completed  SF424. 

Financial  Requirements 

Discretionary  grants  are  governed  by 
the  provisions  of  the  Office  of 
Management  and  Budget  (OMB)  Circular 
applicable  to  financial  assistance.  The 
Circular  along  with  additional 
information  and  guidance  are  contained 
in  the  "Financial  and  Administrative 
Gude  for  Grants,"  Office  of  Justice 
Programs.  Guideline  Manual,  OJP 
M7100.1  (current  edition),  available  from 
the  Office  of  the  Comptroller  at  the 
address  noted  earlier. 

Nun-Discrimination 

The  Act  provides  that  no  person  shall 
be  excluded  from  participation  in. 
denied  the  benefits  of.  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
activity  funded  in  whole  or  in  part  with 
funds  made  available  under  the  Act. 
Applicants  for  discretionary  grants  are 
also  subject  lo  the  provisions  of  the  Title 
VI  of  the  Civil  Rights  Act  of  1964; 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended;  Title  XI  of  the 
Education  Amendments  of  1972.  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulation  28  CFR  Part 
42,  Sub-parts  CD.E.  and  G. 

Intergovernmental  Review  of  Federal 
Programs 

On  July  14. 1982.  the  President  signed 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  to  provide  state  and  local 
governments  increased  and  more 
effective  opportunities  to  influence 
federal  actions  afTecting  their 
jurisdictions.  Final  regulations  (28  CFR 
Part  30)  implementing  the  Order  for  the 
Department  of  Justice  were  published  in 
the  Federal  Register  on  June  24. 1983  (48 
FR  29238).  The  Order  and  the 
regulations  permit  States  to  establish  a 
state  process  for  the  review  of  federal 
programs  and  activities,  to  select  which 
programs  and  activities  (from  a 
previously  published  list)  they  wish  to 
review,  to  review  proposed  federal 
programs  and  activities,  and  to  make 
their  views  known  to  the  Department 
through  a  state  "Single  Point  of  Contact" 
(SPOC).  The  Order  and  the 
implementing  regulations  revoke  the 
former  A-95  clearance  process. 
Applicants  for  these  programs,  except 
those  that  are  national  in  scope,  must 
submit  copies  of  their  applications  lo  the 
appropriate  state  Single  Point  of 
Contact,  if  one  has  been  established  and 
if  the  State  has  selected  these  programs 


to  be  covered  in  its  review  process. 
Copies  should  be  sent  to  the  SPOC  at 
the  sam6  time  they  are  submitted  to 
BJA.  Under  the  regulations,  the  state 
process  has  at  least  thirty  (30)  days  to 
comment  on  non-competing  continuation 
applications  and  at  least  sixty  (60)  days 
to  comment  on  all  other  applications. 

Evaluation 

The  United  States  Department  of 
Justice  and  the  Congress  have  a  strong 
interest  in  determining  what  impact  BJA 
programs  have  in  state  and  local 
jurisdictions.  Do  they  in  fact  lead  to 
improvements  in  crime  prevention  and 
drug  control,  in  expeditious  and  fair 
case  processing  and  disposition,  in 
better  coordination  and  cooperation 
among  criminal  justice  system  agencies 
and  between  these  agencies  and  private 
and  public  organizations  with  which  the 
system  must  interact  and  the  public  that 
the  system  serves?  Answering  these 
questions  leads  BJA  to  a  strong 
commitment  to  independent  and 
comprehensive  evaluation  of  programs 
which  are  initiated  through 
discretionary  and  block  grant  funding. 

To  the  extent  it  is  feasible,  the 
announced  programs  contain  provision 
for  such  evaluation.  Where  programs 
are  continuations,  an  evaluation 
component  may  already  exist.  For  new 
programs,  evaluations  may  be 
prescribed  in  the  program 
announcement  or  anticipated  upon 
completing  guidelines  to  be  developed 
jointly  between  the  Bureau  of  Justice 
Assistance  and  the  National  Institute  of 
Justice. 

These  guidelines  will  be  developed 
and  announced  in  the  near  future  and 
may  effect  some  of  the  programs  with 
BJA  is  announcing  today.  For  that 
reason,  all  applicants  should  be  aware 
of  the  need  to  include  in  their  program 
provisions  for  adequate  documentation 
of  what  the  program  entailed  and  what 
it  accomplished  and.  where  individual 
case  processing  or  management  is 
involved,  should  undertake  adequate 
data  collection  to  allow  later 
independent  evaluation. 

Applicants  should  contact  the 
appropriate  BJA  contact  person  for  their 
program  for  further  guidance  about  the 
evaluation  requirement  if  applications 
are  to  be  submitted  prior  to  issuance  of 
further  information  from  BJA  on  this 
point. 

Subpart  I — Crime  Preveotioa  and 
Education 

Program  title:  National  Citizens' 
Crime  Prevention  Campaign. 

Goals/objectives:  To  continue  the 
National  Citizens'  Crime  Prevention 
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Ciimpaign  which  features  VlcCruff.  the 
crime  dog.  the  nationally  recognized 
symbol  for  crime  prevention  and  his 
"Take  A  Bite  Out  Of  Crime"  slogHn.  This 
campaign  will  continue  to  be  spread  by 
the  production  and  airing  of  public 
»er\  ice  announcements:  the  124  member 
Crime  Prevention  Coalition  and  related 
activities:  producing  a  full  range  of 
materials  from  brochures  to  books  for 
practitioners,  citizens,  and  youth  as  well 
as  technical  assistance  and  training 
provided  through  national /state 
workshops. 

Background:  Crime  prevention  has 
become  and  continues  to  be  an 
Important  part  of  our  daily  lives. 
Programs  and  initiatives  are  now 
implemented  by  Federal,  state  and  local 
levels  of  government,  community 
organizations,  businesses,  churches, 
civic  organizations,  schools,  and 
citizens.  Examples  of  programs  inlcude 
Neighborhood  Watch  in  both  urban  and 
rural  communities.  Drug  Prevention, 
Business  Watch.  Teen  Programs.  Child 
Safety  Programs.  Programs  for  the 
Senior  Citizen.  Arson  Prevention.  Safe 
homes  for  Kids.  Operation  Property 
Identification.  Home  Security,  and  many 
others. 

The  National  Citizens'  Crime 
Prevention  Campaign  was  developed  in 
1978  by  the  U.S.  Deyaitiiwnt  of  |u8tice, 
the  Advertising  Council.  Inc..  and  the 
Crime  Prevention  Coabtion.  which  at 
that  time  numbered  19  members.  Since 
the  airing  of  the  fuit  "McGrufT'  public 
service  announcement  (PSA)  in  1980.  the 
campaign  has  continued  to  grow  and 
flourish.  Administering  the  "McGrufT 
Camapgin"  and  providing  Secretariat 
support  to  the  Crime  Prevention 
Coahtion  is  the  re^jonsibility  of  the 
National  Crime  Prevention  Council 
INCPC).  a  not-for-profit  o^nization 
that  provides  a  wide  array  of  services  to 
a  diverse  constituency  including 
individual  crime  prevention 
practitioners,  ageitcies  serving  youth, 
community  organizations,  schools, 
corporations,  law  enforcement  state 
governments  and  associations,  and 
Federal  agencies.  These  services  include 
technical  assistance  and  training,  high 
quality  materials,  educational  programs, 
ii  computerized  database  of  nationwide 
crime/drug  prevention  programs,  a 
resource  library,  and  network  building 
to  support  Federal  state  and  local 
crime/drug  prevention  efforts. 

Through  a  cooperative  agreement  with 
B|A.  the  National  Crime  Prevention 
Council  administers  the  day  to  day 
activities  of  the  Campaign:  develops, 
distributes,  and  promotes  crime/drug 
prevention  public  service 
announcements,  brochures,  pamphlets. 


books,  etc.:  and  provides  technical 
assistance/training  to  support  citizen 
based  activities— convincing  people  that 
crime  and  drugs  are  not  a  fact  of  life, 
that  better  and  safer  communities  can 
be  developed. 

Pmgram  description:  Elements  of  this 
B)A/NCPC  cooperative  agreement  will 
include  the  following: 

•  Drug  prevention  and  demand 
reduction  activities,  targeting  our 
nation's  youth; 

•  Technical  assistance  directed  at 
States  to  provide  for  cost-effective 
dissemination  of  prevention  information 
and  initiatives  to  local  governments, 
communities,  and  citizens. 

•  Distribution  of  crime/drug 
prevention  public  awareness  and 
positive  action  opportunities  through 
"How-to  Kits,"  newsletters,  brochures, 
and  booklets. 

Assistance  to  citizens,  practitioners, 
community  organizations,  schools, 
business,  local  government  state  and 
Federal  agencies  will  be  provided 
through: 

•  A  National  Resource  Library  with 
over  1500  volumes  on  over  100  differeol 
crime  prevention  tofhcs: 

•  A  Computerized  Information  Center 
that  contains  crver  SiWO  current  crime 
and  drug  prevention  programs,  the 
lai^gest  and  most  comprehensive 
database  in  the  United  Stales: 

•  A  comprehensive  package  of  crime 
prevention  materials  designed 
specifically  for  B|A  block  grant 
recipients.  States,  Coalition  members, 
and  crime  prevention  practitioners: 

•  National/state  topical  woriishops 
and  seminars: 

•  The  continuation  of  efforts  in 
demand  reduction  by  B]A  and  NCPC, 
including  providing  technical  assistance 
and  training  to  field  demarnl  reduction 
coordinators  of  the  FBI.  DEA,  and 
Border  Patrol:  developing  and  promoting 
demand  reduction  PSA's  and  support 
materials,  and  assisting  in  demand 
reduction  related  activities  and  special 
events: 

•  A  national  research  and  policy 
forum  for  the  crime  prevention 
practitioner.  Efforts  to  include:  One 
National  Roundtabte  Workshop  for  state 
association  and  state  policy  makers,  a 
state  advisory  council  to  provide 
guidance  to  NCPC  on  national  issues, 
and  various  task  forces  called  by  B{A/ 
NCPC  to  focus  on  specific  issue 
problems; 

•  The  continuation  of  the  partnership 
with  the  National  Association  of  Stock 
Car  Racers  (NASCAR)  focusing  on 
crime/drug  prevention  activities  and 
PSA's  using  nationally  recognized  Motor 
Sports  Super-Stars. 


•  Continuation  of  Secretariat  support 
to  the  Crime  Prevention  Coalition. 

Additional  national  drug  abuse 
prevention/demand  reduction  activities 
will  include: 

•  Distribution  of  the  McGruff  "Drug 
Prevention  Kit "  to  every  school  district 
in  the  United  States: 

•  Media:  Following  up  on  the 
phenomenally  successful  McGruff  "No 
Show"  by  developing  a  drug  prevention 
video  targeting  kids  9-13  years  of  age.  to 
be  distributed  to  every  school  district  in 
the  nation: 

•  Develop  and  distribute  a  demand 
reduction  Resource  Guide  for  local  law 
enforcement  officers;  and. 

•  Develop,  monitor  and  evaluate 
neighborhood/community  drug  abuse 
prevention  pilot  (demonstration) 
projects. 

Eligibility  and  selection  criteria-  A 
cooperative  agreement  with  the 
National  Crime  Prevention  Council  will 
be  continued. 

Awartl period:  This  supplemental 
cooperative  agreement  will  be  for  a 
period  of  12  months,  through  September 
30,1990. 

A  ward  amount  The  total  award  is 
$3,330,000. 

Due  date:  The  National  Crime 
Prevention  Council  wilf  submit  an 
application  by  )une  30. 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Ronald  ). 
Trethric,  Director.  Commnmity  Crime 
Prevention  Programs,  202/724-8374. 

Program  title:  Demand  Reduction 
Demonstration. 

Goals/obJecUve*:  To  provide  funding 
for  one  urban  jurisdiction  to 
demonstrate  a  new  and  innovative 
method  to  reduce  the  demand  for  drugs 
among  the  general  population. 

Background:  The  casual  use  of  drugs 
among  a  substantial  portion  of  the 
population  provides  a  steady  source  of 
demand  for  drugs.  Many  of  these  users 
do  not  view  casual  use  as  a  problem  and 
find  social  acceptance  of  this  view. 

This  program  is  intended  to  attract 
and  demonstrate  ideas  from  the 
community  on  how  social  tolerance  of 
casual  use  of  drugs  can  be  eliminated  so 
that  casual  usage  is  actually  reduced. 

Program  description:  This  program  is 
intended  to  provide  an  open  competition 
among  large  cities  and  counties  for  new 
and  innovative  ideas  on  how  social 
acceptance  of  casual  use  of  drugs  can  be 
reduced  or  eliminated  entirely,  with 
active  participation  by  law  enforcement 
and  other  criminal  justice  agencies  in 
drug  prevention  and  education.  To 
provide  the  largest  possible  impact  for 
this  program,  which  if  successful  will  be 
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replicated  in  other  jurisdictions,  the 
program  is  limited  to  local  units  of 
government  having  a  population  of  more 
than  one  million  persons. 

Other  than  limiting  the  size  of  eligible 
jurisdictions  and  requiring  that  the 
program  address  the  specific  issue  of 
reducing  demand  for  drugs  by  casual 
users  through  a  reduced  social 
tolerance.  BJA  is  not  placing  any 
restrictions  on  the  approach,  scope  or 
nature  of  the  programs  proposed. 
However,  concept  papers  which  are 
able  to  incorporate  an  objective 
measurement  methodology  within  their 
program  design  by  which  to 
demonstrate  actual  reduced  tolerance 
and  use.  will  be  favored. 

Eligibility  and  selection  criteria:  This 
is  a  competition  open  to  any  local  unit  of 
government  having  a  population  larger 
than  one  million  persons.  Concept 
papers,  not  exceeding  ten  pages  and 
containing  a  budget  summary  and 
narrative,  are  requested  for 
consideration  by  BJA  and  a  panel  of 
individuals  having  expertise  in  the  areas 
of  criminal  justice  and  drug  abuse, 
prevention,  and  treatment  fields.  The 
proposing  jurisdiction  selected  will 
negotiate  a  final  application  with  BJA. 

Award  period:  The  award  wiH  be  for  a 
12-month  period. 

A  ward  amount:  One  grant  will  be 
awarded  for  up  to  $500,000. 

Due  date:  Concept  papers  must  be 
submitted  no  later  than  March  1, 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  James  C. 
Swain.  Director.  Discretionary  Grant 
Program  Division.  202/272-4606. 

Program  title:  Comprehensive 
Community  Crime  Prevention 
Demonstration. 

Goals/objectives:  To  implement  Phase 
III  activities  of  this  national 
demonstration  project,  which  is 
demonstrating  a  comprehensive,  cost 
effective  crime  prevention  model  that 
involves  law  enforcement  working  in 
cooperation  with  local  governmental 
agencies,  business,  community 
organizations  and  citizens. 

Background:  The  national  crime 
prevention  demonstration  sites  have 
played  a  vital  role  in  the  development  of 
new  approaches  to  crime  prevention. 
For  the  past  several  decades,  the 
Federal  Government  has  provided  both 
resources  and  financial  assistance  to 
cities,  communities,  and  organizations 
for  the  development  of  new  techniques 
and  approaches  to  reduce  crime.  The 
ultimate  goal  was  to  transfer  technology 
that  was  proven  to  be  effective  and 
could  be  replicated  by  another  city 
county,  or  State. 


Past  crime  prevention  programs  were 
examined  and  monitored  and  a  new, 
more  comprehensive  approach  was 
developed  by  the  BJA.  The  model 
developed  is  known  as  the  "systems 
approach."  It  is  proactive, 
institutionalizes  crime  prevention 
throughout  the  law  enforcement  agency, 
utilizes  oime  analysis/data 
management  involves  community 
interaction  and  participation  which 
gives  the  citizen  a  sense  of  ownership, 
and  promotes  interagency  cooperation 
by  using  a  multi-disciplinary  team  of 
professionals  to  design  and  implement 
strategies  for  the  community. 

In  1986.  four  national  crime  prevention 
demonstration  sites  were  selected 
through  a  competitive  bidding  process  to 
implement  the  systems  approach  model. 
These  sites  are  Tucson.  AZ:  New  Haven. 
CN:  Jacksonville,  FL:  and  KnoxvUle.  TN. 
Phase  I  activities  included  the 
institutionalization  of  crime  prevention 
within  the  host  law  enforcement  agency: 
developing  top  level  administrative 
support;  training  of  officers  and 
community  volunteers  in  crime 
prevention  techniques  and  practices; 
initiating  and  maintaining  an  active 
neighborhood  watch:  crime  prevention 
through  environmental  design  (CPTED) 
and.  developing  a  conununity  database 
to  be  used  in  conjunction  with  crime 
analysis/data  management 

In  the  Fall  of  1987.  the  cooperative 
agreements  were  extended  to  continue 
program  development.  Each  program 
now  utilized  a  process  of  Planning — 
Analysis — and  Service  Delivery.  Phase 
II  involved:  Expanding  and  continuing 
Phase  I  activities:  targeting  a  crime 
ridden  area  within  the  city  to  implement 
intensive  crime  prevention  activities  and 
municipal  services;  coordinating 
demand  reduction  activities  within  the 
school  system  and  communities  served; 
and  the  intensive  analysis  of  a  wide 
range  of  data  sources  to  help  identify 
and  suggest  solutions  for  chronic 
problems. 

Program  description:  Phase  III 
activities  will  specifically  target  demand 
reduction/drug  prevention  activities. 
Working  in  cooperation  with  the  law 
enforcement  agency,  local  governmental 
agencies,  parole/probation,  businesses, 
media,  community  organizations, 
churches,  and  citizens  will  coordinate 
and  mobilize  efforts  to  reduce  crime. 
Initiatives  will  include:  Increased  crime 
prevention  and  demand  reduction 
training  for  law  enforcement  personnel, 
local  government  and  community 
volunteers;  a  prevention  component  for 
youth;  enhancing  the  database;  CPTED; 
establishing  a  city-wide  network  or 
hotline:  and  increased  promotion  to  city 
residents  using  local  media. 


Eligibility  and  selection  criteria: 
Programs  in  Tucson.  AZ;  New  Haven. 
CN;  Jacksonville.  FL  and  Knoxville.  TN 
will  be  continued.  The  institute  for 
Social  Analysis  will  submit  an 
application  for  continued  evaluation. 

Award  period:  The  cooperative 
agreements  for  the  sites  and  grant  for 
evaluation  will  be  continued  for  12 
months,  through  March  31. 1990. 

Award  amounts:  Site  awards  will  be 
$125,000;  up  to  SlOaoOO  will  be  provided 
to  the  Institute  for  Social  Analysis  to 
finish  the  evaluation  of  this 
demonstration  project;  the  program  total 
is  $600,000. 

Due  date:  Applications  are  due 
February  15, 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Ronald  J. 
Trethric,  Director.  Community  Crime 
Prevention  Program,  202/724-8374. 

Program  title:  Drug  Abuse  Resistance 
Education  (DARE)  Regional  Training 
Centers. 

Goals/objectives:  To  continue 
providing  on-site  and  documentary 
technical  assistance  and  training  for  law 
enforcement  and  educational  personnel, 
and  to  continue  transferring  the  concept 
of  the  DARE  program  to  additional 
States. 

Background-  BjA  began  funding  this 
drug  prevention  program  in  1986.  Phase  I 
provided  resources  for  seven 
demonstration  sites  and  one  technical 
assistance  and  training  site.  The 
demonstration  sites  planned  and 
organized  drug  prevention  programs 
(using  the  DARE  program  as  a  model) 
which  were  implemented  in  School  Year 
1987-88.  and  which  were  responsible  for 
training  more  than  45.000  students.  The 
technical  assistance  and  training  project 
trained  132  police  o^icers  from  the 
demonstration  sites  to  teach  drug  use 
prevention  education.  Findings  of  the 
demonstration  projects  confirmed  the 
need  for  additional  training  sites.  BJA 
provided  seed  money  for  four  DARE 
Regional  Training  Centers  in  1988. 
Those  centers  are  providing  cost- 
effective,  quality  training  for  DARK 
officers  and  will  train  approximatel> 
2.0Q0  additional  police  officers  during 
this  project  period.  Those  officers  will 
teach  in  grades  K-12  and/or  work  with 
and  train  other  officers  as  instructors/ 
mentors.  These  supplemental  awards 
will  provide  resources  for  continuation 
of  existing  DARE  Regional  Training 
Centers,  establishment  of  a  new  Center, 
and  provision  of  technical  assistance  to 
agencies  and  schools  implementing 
DARE  programs  in  other  jurisdictions. 

Program  description:  Training  will  be 
provided  for  officers  that  teach  in  grades 
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K-12.  for  instnictore/mentore  and  for 
updating  the  state-of-the-art  for  ^ 

students,  education  personnel  and 
ofTicers.  On-site  and  documentary 
technical  assistance  will  be  provided  for 
agencies  and  schools  implementing  new 
DARE  programs. 

Eligibility  and  selection  criteria:  Four 
supplemental  awards  and  one  new 
award  will  be  negotiated  with  the 
following:  Arizona  Department  of  Public 
Safety:  City  of  Los  Angeles  Police 
Department:  Illinois  State  Police 
Academy:  Virginia  State  Police 
Department:  and.  North  Carolina 
Department  of  Justice. 

A  wartJ  period:  All  awards  will  be  for 
12-month  periods. 

Award  amount:  There  will  be  four 
supplemental  awards  and  one  new 
award  of  up  to  $125,000  each  for  a  total 
program  cost  of  $625,000. 

Due  date:  Each  applicant  will  submit  a 
full  application  not  later  than  fanuary 
31.1969. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Dorothy  L 
Everett.  Program  Manager.  Drug  Abuse/ 
Information  Systems  Branch,  202/272- 
4604. 

Program  title:  Congress  of  National 
Black  Churches'  Anti-Dnig  Abuse 
Program. 

Goals/objectives:  The  objectives  of 
this  program  are  to: 

•  Summon,  focus  and  coordinate  the 
leadership  of  the  Black  Church  in 
cooperation  with  the  Department  of 
Justice,  other  Federal  agencies  and 
organizations  in  support  of  a  unified 
message  and  a  structural  plan  to  enable 
and  assist  high  risk  target  communities 
to  more  effectively  combat  the  problems 
of  drug  abuse  and  drug  related  crime: 

•  Use  the  leadership  authority  of  key 
ministers  in  each  target  community,  in 
conjunction  with  the  local  mayors,  to 
forge  a  community-wide  task  force 
consisting  of  organizations,  institutions, 
agencies,  service  providers  and  other 
prominent  citizens  to  support  the  plan 
and  specincally  tailored  strategies 
aimed  at  reducing  the  supply  and 
demand  for  drugs  and  the  crime 
associated  with  that  demand: 

•  Mobilize  groups  of  community 
residents  through  developmental  forums 
to  plan,  review.  reHne  and  participate  in 
implementing  these  specific  strategies 
and  to  evaluate  the  appropriateness, 
utility  and  impact  of  assisting  families 
and  individuals  in  coping  with  the  crises 
created  by  drug  abuse  and  drug  crime: 
and, 

•  Create  a  new  national 
communications  network  between  these 
target  communities  to  allow  for  the 
exchange  of  information  and 


comparison  of  results  regarding  the 
effectiveness  of  various  strategies,  and 
to  form  a  more  uniform  consciousness  of 
collective  action  in  the  fight  against  drug 
abuse  and  drug  crime. 

Background:  Drug  abuse  and  its 
attendant  drug  crime,  which  has  been 
increasing  at  an  alarming  rate  in  recent 
years,  has  manifested  itself  extensively 
within  black  communities.  There  is  a 
need  to  address  capacity  building  within 
those  communities  to  enable  community 
involvement  in  fighting  the  challenge  of 
drug  crime  from  the  perspectives  of  both 
supply  and  demand. 

Program  description:  This  program  is 
intended  to  impact  on  the  values  of  the 
Black  community  in  its  awareness  of  the 
dangers  of  drug  abuse  and  drug  crime 
and  to  enlist  the  active  participation  of 
the  community  in  combatting  illegal 
drugs  from  both  the  supply  side  and  the 
demand  side.  Within  the  Black 
community,  the  church  and  its 
leadership  has  proved  to  be  a  primary 
galvanizing  agent  in  motivating  the 
community  to  act.  and  sustaining  that 
motivation.  The  Black  churches  in  target 
cities  can  be  used  as  a  structure  to 
organize  community  involvement  with 
traditional  criminal  justice  agencies  and 
other  service  providers  to  have  a 
positive  impact  on  reducing  drug  abuse 
and  drug  crime. 

This  is  Phase  III  of  a  projected  30 
month  effort  by  the  Congress  of 
National  Black  Churches  to  implement  a 
community  capacity  building  and 
mobilization  program  within  target 
cities,  to  address  the  issues  and 
problems  of  drug  abuse  within  the  black 
community,  and  to  develop  srategies  for 
action  programs  within  those  cities.  The 
objective  of  this  program  is  to  effect  and 
facilitate  community  involvement  with 
criminal  justice  agencies  and  other 
traditional  service-providing  agencies 
and  organizations  to  fight  drug  abuse 
and  drug  crime  through  both  supply-side 
and  demand-side  strategies.  The  local 
Black  churches  of  the  target 
communities  will  serve  as  the  catalyst 
for  project  implementation. 

Eligibility  and  selection  criteria:  This 
award  will  be  to  the  Congress  of 
National  Black  Churches. 

Award  period:  The  extension  period 
will  be  12  months. 

Award  amount:  This  project  is  funded 
with  combined  funds  from  BJA  and 
other  sources.  In  FY  1989.  BJA  will 
provide  approximately  $150,000.  The 
total  amount  from  all  funding  sources  is 
not  known. 

Due  date:  An  application  is  due  by 
June  30, 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Richard  H. 


Ward.  Chief.  Law  Enforcement  Branch. 
202/272-4601. 

Subpart  II — Apprehensioa 

Program  title:  Financial 
Investigations. 

Goals/objectives:  To  increase  the 
number  of  narcotics  related  financial 
crime  investigations  and  prosecutions: 
to  develop  a  comprehensive  operational 
approach  to  the  investigation  and 
prosecution  of  narcotics  related 
financial  crime,  including  asset  recovery 
programs  and  mechanisms:  and  to 
provide  financial  investigation  and 
analysis  techniques  training  for 
investigators,  prosecutors,  and  analysts. 

Background:  A  clear  picture  of  the 
nature  of  organized  crime  emerged  from 
the  records  of  the  President's 
Commission  on  Organized  Crime.  Its 
methods  are  brutal,  and  its  scope  is 
pervasive.  This  is  true  for  traditional 
organized  crime  and  possibly  even  more 
so  for  emerging  illegal  drug  trafficking 
conspiracies.  These  conspiratorial 
enterprises  exist  for  one  purpose,  the 
tremendous  profits  to  be  obtained 
through  crime.  The  principal  income- 
generating  activity  for  organized  crime 
is  the  production  and  distribution  of 
illegal  drugs.  Recent  estimates  of  illegal 
drug  trafficking  revenues  in  the  United 
States  have  been  as  high  as  $150  billion 
a  year. 

Development  of  successful  cases 
against  organized  narcotics  trafficking 
conspiracies  requires  use  of  unique 
investigative  techniques.  Civil  and 
criminal  forfeiture  of  assets  are  now 
recognized  by  law  enforcement  as  an 
effective  means  of  depriving  illicit  drug 
traffickers  of  economic  support  and 
incentive.  A  formal  mechanism  whereby 
shared  interdisciplinary  resources  are 
centrally  coordinated  can  work  to 
immobilize  targeted  offenders  who 
manage  these  networks  and 
organizations,  and  to  remove  the  assets 
they  have  amassed. 

Program  description:  This  new 
progam  is  designed  to  develop  and 
implement  centrally  coordinated  multi- 
jurisdictional  financial  investigation 
activities  involving  tracing  narcotics 
related  financial  transactions,  analyzing 
movement  of  currency,  identification  of 
criminal  financial  structures  and  money 
laundering  schemes,  and  asset  forfeiture 
administration.  Emphasis  will  be  on 
establishment  of  an  interdisciplinary        i 
response  to  commonly  shared  major        ' 
crimes  related  to  drug  trafficking 
conspiracies  throughout  a  regional 
areea.  A  formal  mechanism  will  be 
identified  or  created  whereby 
investigative  and  prosecutorial 
resources  can  be  allocated,  focused,  and 
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managed  against  targeted  offenses  and 
high  level  offenders  to  achieve 
maximum  criminal  and  civil  remedies, 
and  to  deprive  them  of  the  financial 
incentives  to  pursue  illegal  drug 
activities.  Critical  to  the  success  of  this 
progam  is  a  shared  management  system 
of  intergovernmental  law  enforcement/ 
prosecutorial  resources.  Participation  by 
a  prosecutor  will  be  a  critical  element  of 
this  program. 

Eligibility  and  selection  criteria:  BJA 
will  identify  potential  applicant  agencies 
based  on  their  observed  capacity  to 
conduct  a  complete  and  fully 
coordinated  demonstration  program  in 
areas  in  which  there  is  a  hi^  incidence 
of  drug  abuse  and  drug  traf^cking,  and 
to  identify  major  drug  offenders  and 
move  those  offenders  expeditiously 
through  the  judicial  system. 

Of  those  agencies  identified.  BJA  will 
make  final  site  selection  based  on  the 
following  criteria: 

•  Joint  agency  management  and 
direction  of  investigations  and 
prosecutions,  including  the  presentation 
of  signed  formal  intergovernmental 
agreements: 

•  A  coordinated  approach  to  the 
crime  problem  which  results  in  a  major 
impact  on  illicit  drug  trafficking  not 
achievable  through  a  single  agency  case- 
by-case  approach: 

•  Standardized  procedures  for  central 
collection  and  dissemination  of 
information  for  joint  case  administration 
and  for  investigative  techniques  and 
approaches: 

•  The  proposed  case  threshold  or 
selection  criteria  to  be  used  in  the 
selection  and  prosecution  of  complaints; 

•  The  anticipated  impact  upon  the 
criminal  justice  system  and  on  the  illicit 
drug  problem: 

•  The  organization  and  staffing  plan: 
and  a  more  specific  criteria:  and, 

•  The  applicant's  ability  to  specify 
how  funds  will  be  used  to  target 
investigations  that  focus  on: 

•  Uncovering  how  funding  is  raised 
for  the  illegal  purchase  of  drugs  and  who 
provides  such  funding; 

•  Discovering  how  profits  from  illegal 
drug  transactions  are  laundered; 

•  Identifying  profits  resulting  from 
illegal  drug  trafficking: 

•  Identifying  assets  acquired  from 
illegal  drug  trafficking:  and, 

•  Seizing  assets  gained  from  illegal 
drug  trafficking  under  RICO  or 
Continuing  Criminal  Enterprise,  or 
similar  state  statutes. 

Award  period:  Projects  will  be  funded 
for  12  months. 

Award  amounts:  A  total  of  10  grant 
awards  will  be  made  in  the  range  of 
SI 50.000  to  $225,000.  for  a  total  of 
Si  .800,000.  A  technical  assistance 


component  will  be  provided  through  an 
award  to  the  Institute  for 
Intergovernmental  Research  in  the 
amount  of  $300,000. 

Due  date:  Due  dates  for  the 
applications  from  IIR  and  from 
individual  sites  will  be  negotiated  with 
each  applicant. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Richard  H. 
Ward.  Chief.  Law  Enforcement  Branch. 
202/272-4601. 

Program  title:  Marijuana  Eradication 

Goals/objectives:  To  enhance, 
through  coordinated  planning  and 
operations,  the  ability  of  Federal,  state, 
and  local  law  enforcement  agencies  to 
suppress  cultivation  of  marijuana  in 
potential  growing  areas  and  to  minimize 
product  availability  through  crop 
destruction. 

Background:  Domestic  cultivation  of 
cannabis  requires  the  attention  of  all 
levels  of  government;  however,  the 
nature  of  domestic  production  places  it 
primarily  within  the  jurisdiction  and 
capabilities  of  state  and  local 
authorities.  To  assist  these  efforts  the 
Drug  Enforcement  Administration  (DEAJ 
coordinates  the  National  Domestic 
Marijana  Eradication  and  Suppression 
Program  which  promotes  information 
sharing  and  provides  training, 
equipment,  investigative,  and  aircraft 
support  to  state  and  local  officers.  The 
U.S.  Forest  Service  and  the  Bureau  of 
Land  Management  are  involved  in  a 
major  effort  to  eradicate  cannabis 
cultivated  on  federal  lands.  It  is  the 
state  and  local  law  enforcement  role  to 
manage  the  suppression  of  illegal 
cultivation  while  DEA's  role  in  this 
cooperative  venture  is  to  encourage 
state  and  local  eradication  efforts,  to 
lend  intelligence  information  and 
technical  advice  and  contribute 
resources  to  participating  agencies. 

Program  description:  The  purpose  of 
this  program  is  to  help  state  law 
enforcement  agencies  manage  a 
statewide  marijuana  eradication 
program.  Each  project  must  be  designed 
around  four  critical  elements: 

•  Coordination/Cooperation:  Each 
project  must  be  composed  of 
participating  agencies.  The  senior 
agency  administrators  of  the 
participating  agencies  must  sign  a 
formal  intergovernmental  agreement 
affirming  their  intent  to  fully  participate 
in  the  coordination  and  operation  of  the 
project.  At  a  minimum,  the  participating 
agencies  must  include  the  state,  one 
local  agency,  and  the  DEA.  The  State 
enforcement  agency  must  serve  as  the 
applicant  agency  and  accept 
responsibility  for  the  project's 
administrative  and  financial  matters. 


The  proposed  operational  eradication 
plan  should  specify  the  expected 
staffing  required  and  the  logistical 
commitment  of  each  participating 
agency. 

•  Planning:  Prior  to  the  design  of 
specific  operations,  data  should  be 
collected  and  analyzed  that  presents  the 
most  detailed  description  of  the 
geographical  areas  in  the  state  where 
marijuana  cultivation  may  take  place. 
State  departments  of  agriculture, 
forestry,  or  natural  resources  may 
contribute  information.  The  analysis  of 
this  information  together  with  law 
enforcement  intelligence  provided  by 
local,  state,  and  federal  agencies  will  be 
used  to  select  criminal  populations 
against  which  operations  will  be 
directed,  the  types  of  operations  needed 
to  attach  various  terrains,  and  methods 
of  eradication.  Analysis  also  insists  in 
allocating  personnel  and  equipment. 
Planning  includes  the  consideration  of 
needed  agreements  or  commitments 
from  other  governmental  agencies  or 
private  industry:  the  development  of 
policies  and  procedures  for  the 
operation  that  incorporate  such 
elements  as  lines  of  authority,  handling 
juveniles  or  innocent  people  located  on 
or  near  the  area  where  marijuana  is 
cultivated;  apprehension  of  suspects: 
asset  seizure  and  forfeiture  of  the 
property:  and.  the  training  of  personnel 
assigned  to  the  operation. 

•  Administration:  Administration 
support  of  the  program  and  its 
operations  is  critical.  Since  the  program 
is  based  on  cooperative  agreements 
with  other  law  enforcement  agencies, 
operations  are  usually  outside  of  normal 
administrative  channels.  Special 
arrangements  may  have  to  be  made. 
Consideration  should  be  given  to  the 
management  of  equipment  and  its 
maintenance/repair,  the  management 
and  use  of  herbicides,  and  the 
transportation  of  harvested  evidence  by 
truck  or  helicopter  slings  to  burning  or 
storage  sites.  Administration  support 
should  be  planned  and  delivered 
throughout  each  operation. 

•  Security:  All  marijana  eradication 
activities  are  dangerous  and  vulnerable. 
This  is  especially  true  when  contact  is 
made  between  law  enforcement 
personnel  and  criminals  in  remote 
locations  far  from  backup  support. 
Precautions  must  be  considered,  not 
only  for  the  participating  law 
enforcement  personnel  but  for  innocent 
persons  within  or  entering  the  physical 
area  of  operations. 

The  success  of  the  marijuana 
operation  depends  on  its  ability  to 
provide  sufficient  evidence  for 
prosecution,  conviction,  and  seizure  ur 
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forfeiture  of  property.  Therefore,  direct 
and  close  interaction  with  prosecutorial 
authorities  throughout  each  operation  is 
critical. 

Eligibility  and  selection  critera:  Two 
state  law  enforcement  agencies  will  be 
selected  from  applications  received, 
based  upon  a  demonstrated  need  and 
material  included  in  the  applications 
that  clearly  demonstrates  the  ability  to: 

•  Increase  detection  and  eradication 
of  cannabis  cultivation; 

•  Increase  arrest  and  prosecution  of 
cultivators  and  distributors,  including 
their  ability  to  follow  through  with  asset 
seizures  and  forfeitures: 

•  Provide  training  for  the  state  and 
local  officers  participating  in  the 
operations; 

•  Provide  for  maximum  safety  for  the 
officers  and  innocent  civilians  during 
operations: 

•  Identify  any  new  or  unusual 
cultivation  trends  or  techniques:  and, 

•  Develop  and  implement  cooperative 
efforts  with  Federal  and  local  agencies. 

Award  period:  Site  awards  will  be  for 
a  period  of  12  months. 

A  ward  amount  Two  successful 
applicant  agencies  will  be  awarded 
approximately  S250,000  each. 

Due  dates:  Applications  are  due 
March  1. 1989. 

Contact  person:  The  B|A  contact  for 
additional  information  is  Richard  H. 
Ward.  Chief.  Law  Enforcement  Branch. 
202/272-MOl. 

Program  title:  Narcotics  Control 
Technical  Assistance  and  Training. 

Goals/objectives:  To  continue  to 
provide  for  the  management  of  technical 
assistance  and  training  for  state  and 
local  narcotics  control  enforcement 
programs  to  B|A  grantees  and  other 
state  and  local  law  enforcement 
agencies;  and  to  assist  B|A  to  coordinate 
and  improve  communication  and 
networking  among  law  enforcement 
agencies. 

Background:  Congress  has  clearly 
intended  B|A  to  fund  programs  that  will 
have  a  profound  and  immediate  Impact 
on  the  ability  of  state  and  local  law 
enforcement  to  counter  illicit  drug  and 
narcotic  trafficking  in  the  United  States. 
To  ensure  that  law  enforcement 
agencies  throughout  the  nation  have 
every  means  possible  to  enforce  state 
and  local  laws  relating  to  the 
production,  possession,  and  transfer  or 
sale  of  controlled  substances,  B)A  offers 
technical  assistance  and  training 
support  through  the  Narcotic  Control 
Technical  Assistance  Program  (NCTAP). 
A  cooperative'  agreement  was  awarded 
as  a  result  of  a  competitive  process  in 
FY  1967.  which  Created  a  partnership 
between  B|A  and  the  Institute  for  Law 


and  justice.  Inc.  (ILIl,  for  the  purpose  of 
managing  and  delivering  this  technical 
assistance  and  training  program. 

Program  description:  The  Narcotic 
Technical  Assistance  and  Training 
Program  will  continue  to: 

•  Design  and  deliver  nationwide 
training  on  a  regional  and  request  basis 
in  topics  including,  but  not  limited  to. 
drug  investigations,  supervision  of  drug 
units,  narcotics  street  sales  enforcement, 
use  of  microcomputers  in  narcotics 
investigations,  narcotics  enforcement 
and  organized  gangs,  and  advanced 
narcotics  investigations; 

•  Design  and  conduct  a  program  to 
provide  technical  assistance  in  narcotics 
control  to  law  enforcement  agencies, 
including  B)A  grantees,  nationwide; 

•  Monitor  and  assess  the  progress  of 
BJA  discretionary  grantees  conducting 
narcotics-related  law  enforcement 
programs*  and  improve  coordination  and 
communication  among  grantees  by 
conducting  periodic  management 
"cluster"  conferences  and  personnel 
exchange  programs; 

•  Conduct  research,  prepare,  and 
disseminate  program  briefs,  legal  issues 
papers,  monographs,  handbooks,  and 
other  reports  on  narcotics-related  topics: 

•  Design,  develop,  test  and 
disseminate  a  variety  of  personal 
computer-based  information/records 
systems  to  improve  the  efficiency, 
effectiveness,  coordination,  and 
communication  of  narcotics  units  and 
agencies; 

•  Conduct  a  series  of  gang 
suppression  strategy  conferences,  to 
provide  state  and  local  law  enforcement 
policy  makers  with  a  broad  range  of 
ideas  on  gang  suppression  techniques; 

•  Design,  develop,  and  test  a  Field 
Training  Officer  (FTO)  Program  that  will 
apply  FTO  techniques  to  narcotics 
investigators,  to  be  implemented  in  four 
sites  across  the  United  States  and  result 
in  a  manual  for  implementation  that  can 
be  used  by  narcotic  commander*  in 
state  and  local  law  enforcement 
agencies,  with  the  long  term  result  of  an 
overall  increase  in  the  effectiveness  of 
narcotic  investigations: 

•  Design,  produce  and  conduct  a 
program  for  overall  coordination  of 
service  delivery  by  all  law  enforcement 
technical  assistance  and  training  (TA/T) 
providers  funded  by  the  Omnibus  Drug 
Initiative  Act  of  1988:  and. 

•  Design  and  conduct  a  program  to 
provide  training  and  technical 
assistance  to  State  and  focal  forensics 
crime  laboratory  technicians  and 
managers. 

The  latter  activities  would  include: 

•  Serving  as  clearinghouse  for  all 
requests  for  assistance  from  state  and 


local  law  enforcement  agencies  to  BJA 
TA/T  providers; 

•  Assigning,  with  BJA  approval.  TA/T 
requests  to  appropriate  providers: 
monitoring  TA/T  delivery:  and 

•  Producing  a  report  on  effectiveness 
of  TA/T  strategies  with  suggestions  for 
modifications  or  improvement. 

Eligibility  and  selection  criteria:  The 
existing  cooperative  agreement  between  ■ 
BJA  and  the  Institute  for  Law  and 
Justice,  Inc.,  will  be  continued. 

Award  period:  This  cooperative 
agreement  will  have  a  duration  of  12 
months. 

Award  amount:  The  award  will  be  in 
the  amount  of  $750,000. 

Due  date:  The  due  date  for  the 
supplemental  application  will  be 
negotiated  with  ILJ. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Richard  H. 
Ward,  Chief.  Law  Enforcement  Branch. 
202/272-4601. 

Program  title:  Crack/Focused 
Substance  Enforcement  Demonstration. 

Goals/objectives:  To  improve  the 
capabilities  of  state  and  local  law 
enforcement  agencies  to  investigate  and 
immobilize  crack  cocaine  trafficking 
organizations,  and  to: 

•  Enhance  the  ability  of  law 
enforcement  agencies  to  attack  higher- 
level  crack  cocaine  trafficking 
organizations  significant  to  their  areas; 

•  Increase  the  rates  of  arrests, 
prosecution,  conviction,  drug  removals, 
and  asset  forfeitures  related  to  crack 
traffickers  and/or  organizations; 

•  Reduce  the  incidence  of  armed 
robberies  and  property  related  crimes 
committed  to  support  crack  cocaine 
habits: 

•  Reduce  the  incidence  of  violent 
crime  (i.e.,  homicidesj  related  to  crack 
cocaine  distribution: 

•  Improve  the  ability  of  state  and 
local  officers  to  develop  strong  Federal 
prosecution  against  crack  traffickers  by 
utilizing  the  current  Federal  statutes: 

•  Increase  the  utilization  of 
Continuing  Criminal  Enterprise  (CCE) 
and  Racketeer  Influenced  Corrupt 
Organizations  (RICO)  statutes  to  target 
and  inunobilize  crack  trafficking 
organizations;  and. 

•  Facilitate  the  development, 
implementation,  and  dissemination  of 
intelligence  information  on  crack 
trafficking  organizations  by  all  members 
involved  in  the  Crack  Task  Forces. 

Background:  This  ongoii\g  program  is 
a  hybrid  enforcement  approach 
incorporation  elements  successfully 
utilized  in  Drug  Enforcement 
Administration,  staje.  and  local  Task 
Forces.  Organized  Crime/Narcotics 
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Program  ^OCN)  Task  Forces  and  the  old 
Law  Enforcement  Assistance 
Administration  (LEAA)  Organized 
Crime  Discretionary  Grant  Program  to 
focus  on  the  enforcement  of  "crack"  in 
major  urban  areas.  The  Task  Force 
approach  to  drug  enforcement  is 
universally  recognized  by  enforcement 
and  prosecutorial  officials  as  a  viable 
method  for  dealing  with  drug  activities 
and  can  be  readily  adopted  to  the 
enforcement  of  a  specific  drug  problem. 

Program  description:  This  ongoing 
effort  will  significantly  enhance  state, 
local  and  Federal  efforts  to  combat  the 
rapidly  growing  availability  of  crack 
and  the  threat  it  poses  to  our  nation. 
This  enhancement  reflects  the  basis  of 
our  overall  enforcement  strategy  of 
integrated  operations  and  makes 
available  the  resources  to  establish 
viable  Crack  Task  Forces  in 
metropolitan  areas  where  they  presently 
do  not  exist.  The  program  includes  the 
participation  of  the  U.S.  Attorneys  and 
DEA.  Federal  agency  participation  in 
each  project  is  a  program  requirement. 
Grant  funds  will  be  used  primarily  for 
confidential  expenditures  (purchase  of 
equipment/purchase  of  information), 
overtime,  specialized  equipment  (if 
necessary),  and  some  administrative 
costs.  DEA  will  pledge  personnel  and 
technical  assistance  support  to  each  of 
these  efforts.  Task  force  personnel  will 
be  expected  to  travel  to  and  participate 
in  BJA  management  "cluster"  meetings 
of  similar  enforcement  projects. 
Grantees  should  allocate  funds  from  the 
grant  to  cover  the  expenses  of  attending 
at  least  two  conferences  at  locations  to 
be  selected  at  a  later  time. 

Jurisdictions  selected  for  awards 
should  anticipate  the  submission, 
periodically,  of  statistics  regarding  case 
outcomes,  including,  arrests, 
prosecutions,  convictions,  recoveries, 
and  asset  seizures,  to  assess  project 
accomplishments. 

Eligibility  and  selection  criteria:  Only 
jurisdictions  already  participating  in  this 
program  are  eligible  for  awards.  Four  to 
five  existing  sites  may  be  continued 
based  on  past  successful  performance. 
Consideration  will  be  given  to  the  level 
of  commitment  and  effective  utilization 
of  the  organization's  own  resources  to 
implement  the  project.  Consideration 
will  also  be  given  to  the  extent  of  the 
crack/cocaine  problem  within  the 
applicant's  geographical  area. 

Award  period:  "The  project  extensions 
will  be  for  12  months. 

A  ward  amount  Grants  will  be  funded 
at  approximately  $200,000  each  for  a 
program  total  not  to  exceed  $1,000,000. 

Due  date:  Applications  will  be  due  on 
or  before  March  1, 1989. 


Contact  person:  The  BJA  contact  for 
additional  information  is  Richard  H. 
Ward,  Chief.  Law  Enforcement  Branch. 
202/272-4601. 

Program  title:  Street  Sales 
Enforcement  Demonstration. 

Goals/objectives:  To  demonstrate 
effective  police  efforts  to  target  street 
level  narcotic  dealers  and  buyers 
through  effective  planning,  investigation, 
and  prosecution. 

Background:  In  theory,  street-level 
drug  enforcement  is  one  of  the  most 
effective  uses  of  local  police  resources 
to  combat  drugs  and  the  problem  they 
create.  For  every  innovative  program 
that  has  succeeded,  an  almost  identical 
program  has  been  much  less  successful. 
This  suggests  that  jurisdictions  should 
design  and  implement  their  own 
program  tailored  to  their  own  local 
conditions,  and  relying  on  the  full  range 
of  local  law  enforcement  municipal,  and 
community  resources  available. 
Collection  and  analysis  of  drug  maricet 
and  abuse  data  is  important.  Without 
them,  the  police  run  the  risk  of 
concentrating  on  less  important  mari(ets 
or  individuals,  or  of  displacing  the 
problem  to  different  times,  places,  and 
distribution  networks.  The  lack  of  good 
information  also  makes  it  difficult  to 
redirect  efforts  once  they  have  begun. 

Program  description:  This  ongoing 
demonstration  program  will  be 
continued  in  some,  if  not  all  existing 
sites,  for  the  purpose  of  strengthening 
urban  enforcement  and  prosecution 
efforts  targeted  on  street  narcotics 
dealers  and  buyers. 

At  a  minimum,  site  applications 
selected  for  continuation  funding  should 
address  the  following  program  elements: 

•  Data  collection  and  analysis  for 
identifying  and  using  available 
resources  and  for  using  results  of 
internal  evaluation  to  revise  programs  to 
fit  changing  conditions; 

•  Emphasis  on  eariy  involvement  of 
the  prosecution  and  court  functions  to 
ensure  that  both  citizen's  rights  and 
system  impact  issues  are  addressed: 

•  Training  and  utilization  of 
uniformed  personnel,  and  certifying 
uniformed  officers  as  narcotics  and 
illicit  drug  experts  for  testifying  in  court; 

•  Deployment  of  street  teams  for  on- 
going investigations  and  arrests  of  street 
drug  traffickers,  and  for  being 
responsive  to  citizen  complaints: 

•  Vigorous  enforcement  effort  to 
arrest  and  convict  illicit  narcotic/drug 
users: 

•  Organization  and  deployment  of 
mobile  task  forces  to  target  those  areas 
of  the  city  tvhere  street  sales  have 
become  blatant 


•  An  undercover  buy  program 
concerned  with  enforcement  efforts 
aimed  at  the  street  retailer  who  has 
become  the  most  observable 
manifestation  of  narcotic  trafficking: 

•  Asset  seizure  and  forfeiture  efforts 
when  practical:  and. 

•  Coordination  of  project  mission 
with  cognizant  forensic  laboratory  and 
jail  or  holding  facilities. 

Project  personnel  will  be  expected  to 
travel  to  and  participate  in  BJA 
management  "cluster"  meetings  of 
similar  enforcement  projects.  Grantees 
should  allocate  grant  funds  to  cover  the 
expenses  of  attending  at  least  two 
conferences  at  locations  to  be  selected 
at  a  later  time. 

Jurisdictions  selected  for  awards 
should  anticipate  the  submission, 
periodically,  of  statistics  regarding  case 
outcomes,  including,  arrests, 
prosecutions,  convictions,  recoveries, 
and  asset  seizures,  for  the  purpose  of 
assessing  project  accomplishments. 

Eligibility  and  selection  criteria:  Up 
to  seven  existing  sites  may  bffvxmfittaeA 
based  on  successful  performance. 
Consideration  will  be  given  to  the  level 
of  commitment  and  effective  utilization 
of  the  organization's  own  resources  to 
implement  the  project.  Consideration 
will  also  be  given  to  the  extent  of  the 
illicit  narcotics  and  drug  trafficking 
problem  within  the  applicant's 
geographical  area. 

Award  period:  Projects  will  be 
supplemented  for  up  to  12  months. 

A  ward  amounts:  Grants  will  be 
funded  at  approximately  $150,000  each 
for  a  program  total  not  to  exceed 
$1,000,000. 

Due  date:  Applications  will  be  due  on 
or  before  March  1. 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Richard  H. 
Ward,  Chief,  Law  Enforcement  Branch. 
202/272-4601. 

Program  title:  Clandestine  Laborator>- 
Enforcement  Training  and  Certification. 

Goals/objectives:  To  provide  law 
enforcement  officials,  with  the 
information  necessary  to  safely 
investigate  clandestine  laboratories  in 
accordance  %vith  the  Occupational 
Safety  and  Health  Administration's 
standards. 

Background:  Safety,  legal, 
administrative,  and  regulatory  issues 
surrounding  the  seizure  of  clandestine 
laboratories  and  the  prosecution  of 
criminals  responsible  for  the 
laboratories  are  very  complex.  Law 
enforcement  officials  are  beginning  to 
have  a  better  understanding  of  the 
special  kinds  of  information  needed  by 
our  uniformed  and  non-uniformed 
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ofTicers  and  invesUgaton.  This 
information  has  been  accumulated 
through  the  detection  and  seizure  of 
several  hundred  clandestine 
laboratories.  These  hard-won 
experiences  have  helped  to  identify  the 
hazards  associated  with  these 
operations.  Clandestine  laboratories 
contain  poisonous,  flammable,  and 
explosive  chemicals.  These  chemicals 
are  used,  by  criminals,  with  inadequate 
training  and  equipment  to  perform 
dangerous  syntheses  of  controlled 
substances.  There  is  a  clear  danger  to 
the  immediate  community  adjacent  to 
the  clandestine  laboratory  and  to  law 
enforcement  officers  assigned  to  these 
investigations. 

Program  description:  BJA  will  enter 
into  an  inter-agency  agreement  with  the 
Drug  Enforcement  Administration  (DEA) 
to  provide  certified  training  to  stale  and 
local  law  enforcement  investigators 
assigned  to  seize  clandestine 
laboratories,  collect  dangerous 
chemicals  as  evidence  for  prosecutioa 
and  transport  and  store  dangerous 
chemicals. 

Eligibility  and  selection  criteria-  An 
inter-agency  agreement  will  be 
negotiated  between  B^A  and  DEA. 

Award  period:  This  project  will  be 
funded  for  12  months. 

A  ward  amount:  The  agreement 
amount  will  be  Sl50.00a 

Due  date:  The  date  of  the  agreement 
will  be  negotiated  with  DEA. 

Contact  person:  The  BfA  contact  for 
additional  information  is  Richard  H. 
Ward,  Chief,  Law  Enforcement  Branch, 
202/Z72^Mei. 

Program  title:  Narcotics  Task  Force 
Technical  Assistance  and  Training, 

Coals /objectives:  To  provide 
specialized  technical  assistance  and 
training  in  the  area  of  multi- 
jurisdlctional  law  enforcement  and 
prosecution  approaches  to  narcotics 
trafficking.  This  program  is  designed  to 
assist  state  and  local  criminal  joatice 
agencies  develop  aad  iiaplement  shared 
management  programs  tmrotving 
multiple  jurisdictions  directed  toward 
disrupting  illegal  narcotics  traffickiiig  at 
the  highest  csaspiratohal  Icvek. 

Background:  A  clear  picture  oi  tha 
nature  of  organized  crint  emerged  from 
the  records  of  the  President's 
Commission  on  Orgonixad  Choie.  Its 
methods  are  brvtol.  and  its  scop*  is 
pervasive.  This  is  tni*  fer  traditioaal 
organised  cnma  aod  possibly  evca  more 
so  for  emerging  iUegal  dntg  trafOckiag 
conspirades.  fke  phncipal  ineome- 
generating  sctivity  fsr  etgaaioed  cnmt 
is  the  preductio»  aad  distribali—  ef 
illegal  drugs.  Recent  estimates  el  iUegal 
drug  trafficking  revctiues  in  the  IMiteid 


States  have  been  as  high  as  $150  billion 
a  year. 

Developing  successful  cases  against 
organized  narcotics  trafficking 
conspiracies  requires  use  of  unique 
investigative  techniques.  Civil  and 
criminal  forfeiture  of  assets  are  now 
recognized  by  law  enforcement  as  an 
effective  means  of  depriving  tlHcit  dmg 
traffickers  of  economic  support  and 
incentive.  A  formal  mechanism  whereby 
shared  interdisciplinary  resources  are 
centrally  coordinated  can  work  to 
immobilize  targeted  offenders  who 
manage  these  networks  and 
organizations. 

Program  descritpion:  The  Institute  for 
Intergovernmental  Research  (IIR)  will 
both  provide  and  manage  the  delivery  of 
technical  assistance  and  training 
services  for  nnilti-jiirisdictional  law 
enforcement  and  prosecution  efforts. 
These  services  will  be  provided  in 
conjunction  with  the  continuing 
coordination  role  of  IIR  with  regard  to 
several  ongoing  enforcement  programs. 
Expertise  and  examples  derive  from  the 
Organized  Crime  Narcotics  Trafficking 
Program  (OCN)  and  Statewide  Drug 
Prosecutions  [SDP]  programs  wtO  be 
applied  to  other  jurisdictions 
experiencing  similar  problems  on  an  as 
needed  basis  after  approval  by  B|A. 

The  inter-jurisdictional  nature  of  drug 
trafficking  today  requires  cooperation 
and  coordination  not  only  among 
multiple  law  enforcement  agencies,  but 
also  between  law  enforcement  and 
prosecution.  These  coordinated  efforts 
face  many  unique  impediments  which 
must  be  overcome  in  order  to  assure 
effective  operations.  Technical 
assistance  and  training  will  be  provided 
in  areas  including:  Geographical 
differences:  varying  authorities  and 
disciplines;  interagency  agreements; 
case  control:  case  management  and 
tracking  (including  the  use  of  micro- 
computer capabilities]:  investigative 
target  selection:  matters  of  liability,  and, 
conflicts  in  agency  policy  and 
procedures. 

Training  and  technical  assistance 
needs  in  these  areas  will  be  provided 
after  being  identified  and  verified. 
Appropriate  expert  resources  capable  of 
delivering  the  needed  information  will 
be  identined,  and  either  provided  by  IIR 
staff  or  located  from  other  expert 
soerces  throaghont  the  U.S.  and 
coordinated  by  IIR.  Training  and 
technical  assistance  will  be  provided  on 
a  multl  ogsncy  and  intnrdiscipHnary 
basis.  In  that  inter-jurisdictional 
criminal  conspiracies  are  involved,  part 
of  the  ietvtce  eeesdlaatlon  witt  involve 
idsatlficalkia  at  kay  agencies  aOecltd— 
local,  state  and  Pedbfal  aad  bw 
enforcement,  prosecution  < 


and  assuring  their  interface  m  receiving 
the  technical  assistance  and  training. 

In  order  to  provide  service  deHvery  as 
efficiently  as  possible,  consideration 
will  be  given  to  cost  savings,  costs 
sharing  by  the  recipient,  short  term  use 
of  practitioners  from  operational 
agencies,  regional  scheduling,  and  use  of 
current  OCN  and  SDP  resources 
wherever  relevant  and  practical. 
Technical  assistance  needs  wiH  be 
handled  by  screening  and  verifying 
assistance  requested,  developing  a  pool 
of  practitioner  experts,  facihtafing  and 
providing  assistance,  arranging  follow- 
up,  and  evaluating  service  provision. 
Training  needs  wiQ  be  met  by 
developing  course  ctirricula,  selecting 
training  sites,  developing  a  pool  of 
expert  instructors,  delivering  and 
supervising  services,  and  evaluation  of 
training. 

Eligibility  and  selection  criteria:  This 
award  will  be  made  to  the  Institute  for 
Intergovernmental  Research  to  expand 
efforts  under  the  OCN  Program  awarded 
in  FY  1987. 

Award  period:  The  duration  period  for 
this  supplemental  grant  will  be  12 
months, 

A  ward  amount  One  award  will  be 
made  for  SloaoOO. 

Due  date:  A  due  date  for  a  formal 
application  will  be  negotiated  with  HR. 

Contact  person:  The  Bf  A  contact  for 
additional  information  is  Richard  H. 
Ward.  Chief,  Law  Enforcement  Branch, 
20Z/272-4&n. 

Program  title:  Assets  Seizure  and 
Forfeiture. 

Goals/objectives:  To  provide  training, 
technical  assistance  and  modei 
demonstrations  to  assist  local  and  state 
level  officials  to  achieve  maxinMira 
impact  against  drug  traffickers  under 
state  laws. 

Background:  BjA  has  supported  this 
major  training  and  technical  assistance 
program  since  1966  by  means  of 
cooperative  agreement  urith  the  ft>iice 
Executive  Research  Forum.  Local  and 
state  level  officials  m  16  states  art  being 
trained  under  the  program  which 
focuses  on  investigation  and  forfeiture 
under  state,  rather  than  Federal  statutes. 
Other  aspects  of  the  program  are  a 
series  of  ground-breaking  asset 
forfeiture  pabQcatioiis  and  a  newsletter 
for  professionab  in  this  important  new 
fiekl  within  law  enforcement 

Program  description:  Bf  A  wiH  extend 
the  program  threu^  FY  1966.  providing 
six  additional  states  with  specialized 
training,  adding  two  fseoes  of  the 
newsletter,  and  cotttinaing  the  technical 
assistance  and  host  visit  ^nctiona. 
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Eligibility  and  selection  criteria:  The 
Police  Executive  Research  Forum  will 
receive  a  supplemental  award. 

Award  period:  The  award  period  will 
be  12  months. 

Award  amount-  An  award  of  up  to 
$500,000  will  supplement  the  existing 
cooperative  agreement. 

Due  Date:  The  Forum  should  apply  for 
the  supplement  by  February  15, 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Fred  W. 
Becker.  Program  Manager,  Law 
Enforcement  Branch,  202/272-4605. 

Program  title:  Urban  Street  Gang  Drug 
Trafficking  Enforcement  Demonstration. 

Goals  objectives:  To  develop  city- 
wide  or  multi-jurisdictional  enforcement 
projects  to  investigate  and  prosecute 
drug  distribution  by  organized  urban 
street  gang  networks. 

Background-  The  phenomenon  of 
urban  street  gang  involvement  in  drug 
trafficking  and  its  attendant  violent 
crime  is  becoming  increasingly 
widespread.  These  gangs  generally  are 
of  some  specific  ethnic  orientation,  and 
pose  very  difficult  cultural  and 
operational  problems  for  law 
enforcement  The  gangs  to  be  targeted 
under  this  initiative  are  those  that  are 
expansionist  and  entrepreneurial  in 
character.  They  typically  spread  from  a 
core  geographical  location  to  other 
cities,  where  they  &anchise  the  drug 
market  by  either  absorbing  existing 
networks  or  replacing  them  through  the 
use  of  intimidation  and  violence. 

We  know  through  efforts  funded  by 
the  Office  of  Juvenile  Justice  and 
Delinquency  (OJJDP)  and  the  National 
Institute  of  Justice  (NIJ)  that  while  these 
gangs  are  youth  oriented  with  heavy 
juvenile  involvement  they  are  generally 
headed  by  young  adults  18  to  25  years  of 
age.  This  program  represents  an 
initiative  aimed  at  gang  drug  trafficking 
and  drug  related  violent  crime,  and  is 
focused  upon  gang  leadership. 

Program  description:  The  Urban 
Street  Gang  Drug  Trafficking 
Enforcement  Program  is  a  demonstration 
program  directed  at  the  investigation 
and  prosecution  of  drug  distribution  and 
drug  related  violent  crimes  by  organized 
urban  street  gang  networks.  The  focus  of 
the  program  is  on  mid-level  "crack" 
cocaine  distribution.  The  program  will 
concentrate  on  influential  and 
controlling  gang  members. 

To  enhance  their  investigative  and 
prosecutorial  activities  under  this 
program,  grantees  will  be  expected  to: 

•  Develop  strategies  to  recognize  and 
suppress  emerging  gang  narcotics 
distribution  and  related  activities:  and. 

•  Develop  a  formal  ind  integral 
working  relationship  between  law 


enforcement  and  Federal,  state  or  local 
prosecution  authorities  to  investigate 
and  prosecute  gang  members  as  part  of 
a  conspiratorial  entity  or  enterprise 
where  possible. 

Critical  elements  to  be  considered 
under  this  program  are: 

•  Coordination  with  other 
components  of  the  criminal  justice 
system  (e.g.  probation  and  parole):  and, 

•  Willingness  and  ability  to  share 
information  with  other  grantees  in  this 
program  to  the  extent  permitted  by  law. 

The  program  does  not  include: 

•  A  focus  on  juvenile  crime: 

•  Street-level  gang  sweeps  by  police; 

•  Prevention  or  treatment 
components;  or. 

•  Funding  for  non-operational 
consultants  (e.g.  training  or  evaluation). 

This  program  will  be  coordinated  with 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  to  augment  that 
office's  companion  efforts  aimed  at 
urban  street  gangs. 

Eligibility  and  selection  criteria:  This 
is  a  competitive  program.  Applicants 
representing  cities  or  multiple 
contiguous  jurisdictions  with  a 
population  in  excess  of  250,000,  and 
which  are  able  to  demonstrate  a  high 
level  of  urban  street  gang  drug 
distribution  and  drug  related  violent 
crime,  are  eligible  for  funding 
consideration. 

Award  Period:  Grants  *vill  be  for  a  12- 
month  period 

Award  amount:  Two  grants  will  be 
awarded  for  approximately  $250,000 
each,  for  a  total  program  of  up  to 
$500,000. 

Due  date:  Applications  should  be 
submitted  no  later  than  February  15, 
1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Richard  H. 
Ward,  Chief,  Law  Enforcement  Branch, 
202/272-4601. 

Program  title:  Narcotics  Enforcement 
in  Public  Housing. 

Goals/objectives:  To  develop  and 
implement  a  strategy  to  improve  citizen 
security  and  the  quality  of  life  in  public 
housing  areas  through  the  reduction  of 
narcotics  trafficking. 

Background:  While  the  problems  of 
illicit  drug  use  and  drug  trafficking  in 
public  housing  units  vary  from 
development  to  development  they  have 
become  a  major  concern  to  law 
enforcement  authorities.  A  majority  of 
the  millions  of  people  living  in  our 
public  housing  complexes  are,  like  their 
neighbors  in  other  communities,  honest 
hardworking  people  who  want  to  rid 
their  housing  complexes  of  the  scourge 
of  drugs.  They  want  their  development 
to  be  a  place  where  they  and  their 


children  can  live.  play,  wait  for  a  school 
bus.  and  visit  neighbors  without  having 
to  confront  the  violence  associated  with 
drug  trafRcking  and  use.  In  some  cities, 
municipal  police  have  been  reluctant  to 
undertake  a  visible  active  presence  in 
public  housing.  The  reasons,  which  are 
varied,  may  reflect  local  politics,  friction 
between  residents  and  police,  or  a  lack 
of  coordination  between  the  Public 
Housing  Authority  and  the  police 
department. 

Program  description:  The  purpose  of 
this  program  is  to  invite  applications 
from  urban  law  enforcement  agencies  to 
conduct  a  comprehensive  drug 
enforcement  program  within  targeted 
public  housing  complexes.  It  is  not  BJA's 
intention  to  set  out  specific  critical 
elements  of  a  program  for  which 
applicants  are  asked  to  respond,  but 
rather  to  solicit  from  law  enforcement 
agencies  their  ideas  for  developing  and 
implementing  a  strategy  to  solve  the 
problems  of  narcotic  trafHcking  and  the 
declining  quality  of  life  within  the 
complexes.  The  following  information, 
however,  should  be  included  in  the 
application: 

•  A  demographic  description  of  the 
identified  geographical  target  area: 

•  A  commitment  to  using  department 
personnel  and  citizens,  by  way  of  the 
establishment  of  a  project  advisory 
group,  to  develop  the  department's 
strategy  for  identifying  drug  problems 
and  for  seeking  solutions  to  these 
problems; 

•  TTie  identified  Project  Director. 
usually  at  the  rank  of  lieutenant  or 
above,  with  a  commitment  that  if 
possible,  the  officer  remain  the  Project 
Director  for  the  life  of  the  project: 

•  A  commitment,  if  appropriate,  to 
assign  a  permanent  police  squad  to  the 
housing  complex,  the  strength  of  which 
should  be  based  on  the  department's 
analysis  of  the  problems  faced  by  the 
residents  of  the  complex: 

•  A  description  of  the  commitment  by 
local  political  decision  makers  to 
provide  resources  as  needed  to  support 
project  activities; 

•  A  description  of  anticipated  project 
approach  and  activities;  and. 

•  A  description  of  the  project's 
relationship  with  other  activities 
sponsored  by  Housing  and  Urban 
Development  (HUD). 

Applicants  are  encouraged  to  provide 
letters  of  support  from  appropriate 
municipal  leaders  and  private 
institutions  to  ensure  that  the  proposed 
drug  enforcement  plan  has  the 
necessary  support.  In  addition,  the 
successful  applicants  will  be  asked  to 
provide  selected  data  to  BJA  during  the 
duration  of  the  program  so  that  project 
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accumplishtnents  can  be  monitored  and 
assessed.  Information  nay  be 
disseminated  among  other  law 
enforcement  agencies. 

Grantees  are  required  to  send 
representatives  to  program  management 
"cluster"  conferences.  Funds  should  be 
allocated  from  the  grant  to  cover  the 
expenses  of  personnel  to  attend  at  least 
two  conferences  at  locations  to  be 
selected  at  a  later  time. 

Eligibility  and  selection  criteria: 
Applicants  are  limited  to  urban  law 
enforcement  agencies.  Grants  will  be 
awarded  through  a  competitive  process. 
Since  the  key  to  the  success  of  these 
projects  rests  with  the  level  of 
cummilmert  from  the  sites,  selection 
will  be  made  based  on  the  commitment 
of  the  chief  of  police,  the  mayor,  city 
manager,  the  public  housing  director,  the 
sanitation  code  enforcement  authority, 
the  prosecutor,  the  residents  of  the 
tjrget  area  and  the  damonstrated 
relationship  with  the  local  Housing  and 
Urban  Development  (HUD)  Office.  The 
severity  of  the  problem,  the  agencies 
approach  to  solve  the  problem  and  the 
proposed  use  of  grant  funds  will  also  be 
taken  into  consideration. 

A  ward  period:  Awards  will  be  for  a 
period  of  up  to  12  months.  Protects  may 
need  three  to  four  months  for  data 
rollection  and  analysis,  selection  of 
porsonneL  training,  and  coordination 
with  other  agencies  and  the  community 
prior  to  full  implementation. 

A  ward  amount:  Two  applicants  will 
each  be  awarded  grants  up  to  S250.000 
for  a  BJA  program  total  not  to  exceed 

S5oo,ooa 

Dtte  date:  Applications  are  due  oo  or 
before  March  15. 1988. 

Contact  person:  The  BfA  contact  for 
Htldilional  information  on  this  program 
is  Richard  H.  Ward.  Chief.  Law 
Enforcement  Branch.  202/272-4601. 

Program  title:  Expert  Systems  for 
Residential  Burglary  Investigations. 

CoaJs/ob/ectivea:  To  demonstrate  the 
feasibility  and  practical  value  of 
artificial  inf  Higtwre  systems  to  assist 
police  personnel  to  solve  burglaries:  to 
demonstrate  the  transferability  of 
system  rules  from  one  )uhsdiclioa  to 
another  with  only  asoderate  revisions; 
and.  to  demonstrate  management  modes 
and  strategies  for  effective  utilization 
and  institutionalization  of  expert 
systems. 

Background:  Currently  B)A  is 
sponsoring  demonstrations  in  three  sites 
of  burglary  expert  systems.  The  three. 
Tucson.  AZ.  Charlotte.  NC  and 
Rochester.  NY.  are  based  on  the 
prototype  now  operating  in  Baltimore 
County.  MD.  with  some  reference  to  the 
work  being  done  in  Devon-Cornwall 


(U  J(.)  as  well.  (The  seminal  work  for  a 
burglary  expert  system  was  done  in 
Devon-ComwalL) 

Program  description:  B)A  will  expand 
the  network  of  demonstration  sites  from 
three  to  four  to  demonstrate  the  model 
in  one  more  diverse  law  enforcement 
environment.  The  additional  site  will 
make  the  model  more  accessible  to 
officials  in  another  region,  and  the 
network  of  users/local  experts/ 
technical  assistance  resources  will  be 
increased  to  the  benefit  of  the  law 
enforcement  community. 

Eligibility  and  selection  criteria:  BJ  A 
will  modify  and  supplement  the  current 
cooperative  agreement  with  the 
Jefferson  Institute  for  Justice  Studies. 

Award  period:  The  extension  period 
will  be  12  months. 

A  ward  amount  Up  to  $100,000  in 
supplemental  funding  will  be  awarded. 

Due  dale:  The  Jefferson  Institule  for 
Justice  Studies  should  submit  an 
application  on  or  before  February  IS. 
1909. 

Contact  Person:  The  B\A  contact  tor 
further  Information  is  Fred  W.  Becker. 
Program  Manager.  Law  Enforcement 
Branch.  202/272^4006. 

Program  title:  Drug  Evaluation  and 
Classification  Demonstration  and 
Documentation. 

Coals  objectives:  This  program  will 
continue  to  provide  state  and  local 
criminal  justice  agencies  with 
documented  procedures  for  the 
detection  of  categories  of  drug-impaired 
suspects  of  drug-related  offenses. 

Background:  State  and  local  law 
enforcement  have  dealt  with  a  growing 
number  of  cases  in  which  drivers,  who 
are  clearly  impaired,  have  registered 
below  the  legal  level  for  impairment  on 
generally  used  tests  for  the  presence  of 
alcohol.  It  has  been  the  general  view 
that  many  of  these  drivers  are  impaired 
by  other  or  additional  drugs  for  which 
teaU  have  not  baen  routinely 
administered.  Recent  statistics  from  the 
Department  of  Transportation  (DOT) 
indicate  that  one  in  ten  Driving  Under 
the  Influence  arrests  involves  additional 
drugs  and  that  about  one  quarter  of 
automobile  crashes  involve  additional 
drugs.  Limited  data  from  shock  trauma 
centers  indicate  the  presence  of  drugs  in 
more  than  a  quarter  of  such  crashes,  bi 
response  to  this  problem,  the  Los 
Angeles  Police  Department  has 
developed  and.  with  the  DOT,  over  the 
past  ten  years,  has  refined  a  specific 
procedure  and  training  curriculum  for 
drug  impairment  recognition  and 
classification. 

The  Drug  Evaluation  and 
Classification  Process  is  a  siandardized. 
systematic  method  of  examining  a 


person  suspected  of  a  drug-related 
offense,  to  determine:  Whether  the 
person  is  impaired:  whether  the 
impairment  is  drug-related:  and  which  oi 
seven  categories  of  drugs  is  the  likely 
cause  of  impairment.  This  rather 
unobtrusive  examination  has 
successfully  undergone  validation 
testing  in  both  clinical  and  field  settings. 
It  has  been  used  to  establish  probable 
cause  for  chemical  testing  of  suspects 
and  also  as  an  independent  basis  for 
prosecution  in  some  cases.  It  is  more 
general  than  chemical  testing 
procedures,  in  that  it  identifies 
categories  of  drugs  (e.g.,  central  nervous 
system  stimulants)  rather  than  specifu: 
dirugs  (e.g.,  cocaine).  It  is  more  specific 
than  chemical  testing  procedures,  in  that 
it  identifies  drugs  that  are  psycho-active 
at  the  time  of  testii^  rather  than  siinf>ly 
present  in  the  body  and  it  identifies 
classes  of  drugs  (e.g..  hallacinogens) 
which  are  psycho-active  at  sadi  low 
dose  levels  as  to  be  difficult  to  detect 
through  chemical  analysis. 

DOTs  National  Highway 
Transportation  Safety  Administration, 
along  with  the  Los  Angeles  Police 
Department  and  the  International 
Association  of  Chiefs  of  Police,  has  been 
transferring  this  program  through 
training  at  pilot  site  in  Arizona, 
Colorado.  New  York  and  Virginia.  ^A 
has  provided  support  for  this  effort  and 
will  continue  that  support  by  providing 
resources  for  continoed  demonstration, 
documentation  and  trawsfer. 

Program  description:  Under  an 
Interagency  Agreement,  negotiated  with 
DOT,  BJA,  wiH  provide  support  for 
additional  training  resources  to  ti-ansfer 
the  Drug  Evaluation  and  Classification 
Process  to  pilot  sites.  BJA  has  received 
specific  documentation  of  this  process. 
and  its  refinement  through  transfer,  and 
makes  this  information  available  in 
monograph  form  to  guide  potential  block 
gmat  and  state  and  local  resource 
allocation. 

Eligibility  and  selection  criteria:  An 
Interagency  Agreement  will  be 
negotiated  with  the  Department  of 
Transportation. 

Award  period-  This  award  will  be  for 
12  months. 

Award  amount:  One  award  will  be 
made  in  the  amount  of  $100,000. 

Due  date:  The  date  of  this  agreement 
will  be  negotiated  with  DOT. 

Contact  person:  The  BJA  contact  for 
additional  information  is  John  Gregrich, 
Chief.  Drug  Abuse/Information  Systems 
Branch.  202/272-4001. 

Program  title:  Portland,  Oregon. 
Clandestine  Lab  Program. 
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Goals/obiectives:  To  provide  funding 
for  a  program  in  the  Portland,  Oregon, 
metropolitan  area  designed  to  attack 
problems  caused  by  clandestine 
activities. 

Background:  The  Portland.  Oregon, 
metropolitan  area  has  been  experiencing 
an  inordinate  problem  with  clandestine 
laboratory  operations.  A  number  of 
these  labs  have  been  successfully 
investigated  and  closed,  leaving  the 
metropolitan  area  with  a  massive 
problem  of  hazardous  waste  disposal 
and  cleanup. 

Program  description:  This  program 
will  be  specifically  designed  to  assist 
Portland  area  officials  in  the  safe  and 
effective  removal  of  these  wastes  and 
the  detoxification  and  cleanup  of  the  lab 
sites.  The  application  must  demonstrate: 

•  A  safe  and  effective  plan  for  the 
removal  of  hazardous  wastes,  and  site 
detoxification  and  cleanup; 

•  A  plan  for  coordination  of  activities 
with  the  cognizant  Regional  Council  of 
Governments,  State  environmental 
protection  officials,  and  the  U.S. 
Environmental  Protection  Agency:  and 

•  A  clearly  defined  project  budget 
and  budget  narrative  that  demonstrates 
compliance  with  the  financial 
requirements  of  the  OJP  Financial  and 
Administrative  Guide  for  Grants. 
M7100.1  (current  edition). 

Eligibility  and  selection  criteria:  The 
City  of  Portland.  Oregon,  will  be  eligible 
for  funding  under  this  ftrogram. 

Award  period:  The  award  will  be  for  a 
12-roonth  period. 

A  ward  amount  One  grant  will  be 
awarded  for  op  to  $510,00a 

Due  date:  The  application  must  be 
submitted  by  no  later  than  March  1, 
1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Richard  H. 
Ward.  Chiet  Law  Enforcement  Branch, 
202/272-4601. 

Subpart  in — Prosecution 

Program  title:  State  Civil  RICO 
Enforcement  Against  Major  Drug 
Trafficking  Networks  IDemonstration. 

Coals/objectives:  To  significantly 
expand  the  current  limited  effort  of  the 
state  civil  Racketeer  Influenced  Corrupt 
Organizations  (RICO)  drug  enforcement 
by  demonstrating  the  effectiveness  and 
potential  of  civil  RICO  proceedings  in 
cooperation  with  an  operational 
network  of  local,  state  and  federal  law 
enforcement  agencies  against  major 
drug  trafficking  enterprises. 

Baukground:  The  problem  of  drug 
trafficking  and  the  attendant  laundering 
of  illegally  obtained  assets  continues  to 
grow  despite  increasingly  aggressive 
criminal  enforcement  by  local,  state  and 
Federal  agencies  and  the  expansion  of 


Federal  criminal  task  force  efforts  to 
coordinate  the  attack  on  drug  ti-afficking 
and  money  laundering.  Both  Federal  and 
state  cases  worthy  of  prosecution  and 
asset  seizure  often  are  delayed  while 
assets  disappear.  Federal  resources  are 
limited  and  local  criminal  justice 
agencies  are  necessarily  committed  to 
the  investigation  and  prosecution  of 
criminal  violence  as  a  high  priority. 

In  August  1988.  BJA  initiated  a  project 
designed  to  promote  the  increased  use 
of  civil  RICO  proceedings  against 
narcotic  trafficking  enterprises.  Two 
state  Attorneys  General  are  being 
selected  to  develop  prototype  projects 
showing  the  feasibility  of  developing 
and  applying  state  civil  RICO  statutes  in 
combating  drug  networks  and  in  seizing 
their  unlawfully  obtained  assets. 

Program  description:  This  new  effort 
will  demonstrate  the  full  range  of  civil 
RICO  enforcement  strategies  against 
drug  trafficking  and  produce  models  for 
the  appropriate  application  of  civil 
RICO  remedies  against  the  entire 
spectrum  of  drug  trafficking  enterprise 
activity.  State  Attorneys  General  in  their 
primary  role  as  diief  state  law 
enforcement  officer  will  receive 
financial  and  technical  assistance  and 
training  to  comprehensively 
demonstrate  the  effectiveness  of  state 
civil  RICO  proceedings  in  attacking  drug 
trafficking  enterprises  and  freezing  and 
seizing  illegally  obtained  assets.  Based 
on  analysis  of  the  experienced 
Attorneys  Generals'  offices  and  the 
prototype  projects  developed  under  the 
current  BJA-funded  State  Civil  RICO 
Technical  Assistance  Project,  this  new 
demonstration  effort  will  significantly 
enlarge  the  scope  of  this  very  promising 
approach  in  attacking  drug  trafficking 
enterprises. 

In  addition  to  initiating  prototype  civil 
RICO  units,  financial  assistance  will 
enable  already  established  civil  RICO 
efforts  to  demonstrate  the  effectiveness 
of  complex  financial  investigation  and 
coordinated  criminal  and  civil 
proceedings  involving  local,  state, 
regional  and  Federal  enforcement 
resources  in  attacking  major,  statewide 
drug  enterprises  and  their  networks  of 
money  laundering  activities.  The  on- 
going state  civil  RICO  technical 
assistance  project  will  be  providing 
technical  assistance  and  training  both  to 
the  prototype  and  these  demonstration 
sites  and  to  other  state  civil  RICO  drug 
enforcement  programs.  In  addition,  the 
project  is  developing  model  pleadings, 
statutes  and  practice  and  prw.cedures 
manuals  and  guidelines  for  Attorneys 
General  who  wish  to  develop  a  civil 
RICO  unit. 

Up  to  three  demonstration  projects 
will  be  selected  to  demonstrate  the  full 


range  of  civil  RICO  litigation  techniques 
and  practice  and  procedure  for 
detecting,  freezing,  forfeiting,  managing 
and  sharing  of  unlawfully  obtained 
assets  will  be  documented,  published 
and  distributed.  Technical  assistance 
will  continue  to  be  provided  by  the 
existing  BJA  State  Civil  RICO  Technical 
Assistance  Project,  administered  by  the 
National  Association  of  Attorneys 
General 

Eligibility  and  selection  criteria: 
Selected  state  Attorneys  General  will  be 
the  grantees.  The  Bureau  of  Justice 
Assistance  will  select  the  demonstration 
projects  based  in  part  upon  the 
recommendations  of  the  National 
Association  of  Attorneys  General  and 
the  current  project  staff  administering 
the  State  Civil  RICO  Technical 
Assistance  Project  Selection  criteria 
include: 

•  An  existing,  effective  state  civil 
RICO  statute: 

•  Identified,  feasible  drug 
racketeering  enterprise  cases: 

•  Dedicated  narcotics  investigative 
resources  within  the  Office  of  the 
Attorney  General  or  by  virtue  of  law 
enforcement  working  relationships  with 
other  agencies; 

•  Cooperative  relationships  with 
local,  state  and  Federal  agencies 
including  regional  narcotics  task  forces 
and  Law  Enforcement  Coordinating 
Committees; 

•  Availability  of  essential  criminal 
drug  enforcement  tools  and  authority 
such  as  grand  jury,  subpoena  power,  use 
immunity,  forfeiture,  and  electronic 
surveillance:  and 

•  Demonstrated  capacity  to  conduct 
financial  investigations  and  complex 
civil  or  criminal  htigation. 

Award  period:  These  projects  will  be 
funded  for  up  to  a  12  month  period. 

Award  amount  Two  or  three  state 
Attorneys  General  Offices  will  be 
selected  to  receive  up  to  $200,000  for 
each  demonstration  project  for  a 
program  total  of  $400,000. 

References:  The  National  Association 
of  Attorneys  General.  Hall  of  the  States. 
444  N.  Capitol  Street  Washington.  DC 
will  provide  interested  applicants  with 
the  following: 

•  The  Use  of  State  Civil  RICO  in  Drug 
Enforcement  Analysis  and  Case  Study, 
National  Association  of  Attorneys 
General  Thomas  T.  Swan,  April  1988. 

•  The  Office  of  Attorney  General: 
Powers  and  Duties,  National 
Association  of  Attorneys  General. 
Lynne  Ross,  edit.,  1988; 

•  Attorney  General's  Statewide 
Action  Plan  for  Narcotics  Enforcement, 
New  Jersey  Attorney  General  W.  Gary 
Edwards.  January.  1988. 
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,    Due  date:  Applications  are  due  on  or 
before  February  15. 1989. 

Contact  person:  The  B|A  contact  for 
further  information  Is  Charles  M.  Flollis. 
Oiief.  Prosecution  Branch.  202/272-4601. 

Program  title:  Innovative  Drug 
Prosecution  Technical  Assistance  and 
Training. 

Coalx/ob/ectives:  To  identify, 
docuipent  and  disseminate  the  best  of 
expertise  and  experience  existing  in  the 
nation  for  innovative  prosecutorial 
policies,  strategies,  procedures  and 
techniques  to  convict  and  incapacitate 
drug  offenders,  who  contribute 
signiricantly  to  (he  nation's  local    , 
jurisdictions'  crime  problem. 

Background:  B|A  nas  funded  the 
American  Prosecutors  Research  Institute 
(APRi)  to  support  the  development  and 
operation  of  a  comprehensive  national- 
scope  technical  assistance  and  training 
project  APfU's  staff,  guided  by  policies 
set  by  the  National  District  Attorneys 
Association's  (NDAA)  Drug  Control 
Committee  (44  elected  prosecutors)  and 
the  collective  experience  and  proven 
expertise  of  these  44  prosecutors' 
narcotic  unit  chiefs,  is  identifying  and 
documenting  the  innovative  pohcies, 
strategies,  procedures  and  techniques 
for  the  investigation,  prosecution  and 
management  of  drug  cases.  This  project 
is  also- the  primary  technical  assistance 
and  training  resource  for  BjA's 
prosecution-based  demonstration 
projects  and  similar  block  grant  funded 
projects.  The  project  staff,  expert 
consultant  services  and  documented 
information  are  also  available,  on  a 
limited  basis,  to  local  prosecutors 
requiring  assistance  in  the  investigation 
and  prosecution  of  drug  cases. 

Program  description:  This  ongoing 
national-scope  technical  assistance  and 
training  project  identifies,  documents 
and  makes  available  information  on 
proven  investigative  and  prosecutorial 
approaches  currently  being  utilized  by 
some  of  the  more  innovative  of  the 
nation's  local  prosecutors  to  prosecute 
and  convict  drug  offenders  (both  users 
and  trafTickers).  Based  upon  these 
proven,  innovative  policies  and 
strategies,  recommended  approaches, 
procedures  and  techniques  are  being 
documented  to  encourage  the  wide 
transfer  and  implementation  of  these 
effective  prosecution  efforts.  Printed 
information  and  expert  consultant 
services  along  with  comprehensive 
prosecutorial  training  programs  have 
been  developed  for  dissemination. 
These  technical  assistance  and  training 
efforts  are  available  for  local 
prosecutors  to  fully  consider  and  adopt 
various,  proven,  innovative  approaches 
to  enhance  their  prosecution  and 


conviction  of  drug  offenders.  In  addition, 
this  program  provides  comprehensive 
technical  {^ssislance  and  training  to 
BJA's  demonstration  and  block  grant 
funded  drug  prosecution  program. 

Eligibility  and  selection  criteria:  The 
c\UTent  cooperation  agreement  with 
APRI  wil  be  supplemented. 

Award  period.  This  on-going  18  month 
program,  initially  funded  from  FY  l9S7 
funds,  may  be  extended  by  a  .; 
supplemental  award. 

A  ward  amount  Up  to  $20a000  wnll  be 
added  to  this  project  to  design  and. 
conduct  an  evaluation  of  the  B)A   ,    - 
prosecutor-based  demonstration 
progams.  An  operational,  performance 
assessment  of  various  innovative  local 
prosecutor-based  drug  investigation  and 
prosecution  efforts  may  also  be  included 
in  this  supplementation. 

Due  date:  The  due  date  for  a 
supplemental  application  will  be  March 
31.1960. 

Contact  person:  The  B)A  contact  for 
further  information  is  Charies  M.  HoUis. 
Chief,  Prosecution  Branch.  202/272-4601. 

Program  title:  Innovative  Drug 
Prosecution  Inter-Jurisdictional 
Demonstration. 

Goals/objectives:  To  demonstrate  that 
prosecutors  along  with  law  enforcement 
agencies  worldng  in  a  multiple  county/ 
jiKlicial  district  task  force  organization 
can  successfully  identify,  investigate, 
apprehend  and  prosecute  organizations 
or  individuals  engaged  in  drug  offense 
activity  that  cuts  across  jurisdictional 
lines. 

Background:  Prosecutors  understand 
that  criminal  organizations  and 
individuals  dealing  in  illicit  drugs  do  not 
conflne  their  activities  to  the  political 
boundaries  of  a  state,  county,  or 
municipal  area.  However,  these 
boundaries  do  represent  jurisdictional 
limitations  of  criminal  justice  agencies 
committed  to  the  identification, 
investigation,  apprehensive  and 
prosecution  of  drug  related  crime.  These 
jurisdictional  limitations  too  frequendy 
allow  major  drug  distributors  to  avoid 
law  enforcement  and  prosecutor  efforts 
to  effectively  prosecute  and  curtail  their 
multi-faceted  activity.  Apprehension 
and  prosecution  focused  within  a  single 
jurisdiction  often  simply  shifts  the  locus 
of  illegal  activity  from  one  geographic 
area  to  another  and  allows  it  to  continue 
and  to  flourish  regionally.  To  succeed  in 
prosecuting  and  convicting  these  larger 
networks  of  drug  offenders  and 
enterprises,  a  task  force  of  committed 
prosecutorial  and  investigative 
resources  from  two  or  more  jurisdictions 
is  necessary. 

Program  description:  As  the  chief  feV; 
enforcement  ofTicial  in  their  respective 


counties/judicial  districts,  the  .     . 

prosecutors  must  take  the  lead  in 
detierfnining  the  required  inter- 
jurisdictional pohcies,  operational' ' 
cooperation  and  dispute  reSoIving    ' 
mechanisms  necessary  to  establish  ah 
elective  multi-jurisdiction  task  force. 
Though  flexibility  in  the  organization   ' 
and  membership  of  the  task  force  is 
desirable,  progratn  objectives,  policies' 
and  procedures  ffiust  be  weH-deHned.  ' 
The  task  force  should  consist  of 
locaUties  and  jurisdictions  which  share 
common  and  identifiable  illegal  drug      { 
distribution  activities. 

The  purpose  of  this  program  is  to 
facilitate  the  establishment,  or  to 
enhance  existing  inter-jurisdiction  task 
forces  to  demonstrate  the  effectiveness 
and  improved  results  of  this     •  .,     - 
organizational  approach.  The  individual 
jurisdictions  participating  in  the  task 
force  must  contribute  the  necessary 
investigation  and  prosecution  resources 
to  support  and  staR  the  task  force. 
Federal  funds  may  be  used  to  hire 
qualified  staff  or  consultant  services  to 
enhance  the  coordination  and 
management  of  the  task  force  and  its 
ability  to  conduct  complex 
investigations  and  prosecutions  in  areas 
utilizing  electronic  surveillance  and 
fmancial  transactions. 

The  task  force  must  be  led  by  one  of 
the  participating  prosecutors.  This 
prosecutor  must  be  willing  to  assume 
overall  operational  responsibility  and 
financial  administration  for  the  Federal 
funds.  The  task  force  must  be  comprise 
of  the  prosecutors  from  each  of  the 
participating  jurisdictions  and  to  the 
degree  necessary,  law  enforcement 
officials  from  each  participating 
jurisdiction. 

In  order  to  be  considered  for  this 
demonstration  effort,  at  a  minimum  the 
proposed  or  existing  inter-jurisdictional 
task  force  should  address  or  include  the 
following  information  in  its  proposal 
(concept  paper): 

•  The  need  for  the  task  force 
organization  with  particular  attention 
paid  to: 

•  The  types  of  dnig  crimes  or         ' 
organizations  which  exist  in  the  region 
which  are  inter-jurisdictional  in  nature; 
and. 

•  The  specific  approaches  in  which 
the  inter-jurisdictional  task  force  will 
address  the  regional  drug  prosecution 
problem: 

•  The  goals  of  the  task  force  with 
particular  attention  paid  to  the  stated 
need  for  the  task  force: 

•  The  objectives  of  the  task  force 
indicating  the  manner  in  which  these 
objectives  will  be  measured  to  indicate 
attainment  of  the  goals- 
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•  The  proposed  organization  of  the 
task  force  indicating: 

•  What  jurisdictions  wil  be  involved; 

•  The  task  force  organiZ:9tional . 
structure  and  resources  committed,   . 
including  the  total  number  and  direct 
relationship  of  each  police  and 
prosecution  agency  within  the  task  force 
structure,  including  a  discussion  of 
personnel  resources  which  will  be 
contributed,  the  total  number  of  ^ 
agencies  participating,  and  their  relative 
size; 

•  How  policies  will  be  ctstablisbed  for 
the  task  force:  \ ; ,  .  .  ■       - 

•  How  priorities  and  targets  will  be 
determined; 

. .  •  How  the  work  load  will  be  divided 
among  the  members  of  the  task  force; 

•  How  decision-making  will  occur 

•  What  mechanism  will  be 
established  to  resolve  disputes; 

•  The  amount  of  non-persoimel 
resources  which  will  be  contributed; 

•  A  one  page  budget  sununary 
indicating  each  jurisdiction's 
commitment  and  how  the  Federal  funds 
are  to  be  utilized;  and 

•  Actual  interagency  agreements 
indicating  each  jurisdiction's 
cooperation  in  the  task  force  or  letters  of 
8up[>ort  from  each  proposed  prosecutor 
indicating  a  willingness  to  participate. 
This  is  an  essential  element  of  any 
proposal 

Eligibility  and  selection  criteria: 
Applicants  are  limited  to  existing  or 
proposed  prosecutor-based,  multi- 
jurisdiction  task  force  organizations. 
The  task  force's  lead  prosecutor  should 
submit  a  concept  paper  of 
approximately  ten  (10)  pages  addressing 
the  six  elements  listed  in  the  Program 
Description.  In  addition,  existing  task 
forces  should  include  a  sununary 
description  of  how  the  program  was 
developed  and  how  it  is  currently 
administered.  Selection  will  also  be 
dependent  in  part  on  the  level  of 
jurisdictional  commitments,  the 
rationale  for  development  and  effective 
application  of  both  the  local  and  Federal 
resources,  and  agreement  to  participate 
in  a  project  evaluation  process. 

A  ward  period:  The  awards  will  be  for 
a  12-month  period. 

Award  amount:  Two  or  possibly  three 
grants  of  up  to  $200,000  each  will  be 
awarded  to  demonstrate  this  approach 
for  a  program  total  of  $450,000. 

Due  date:  Concept  papers  are  due  no 
later  than  March  15. 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Charles  M. 
Hollis,  Chief.  Prosecution  Branch.  202/ 
272-4601. 


Program  title:  Statewide  Drug 
l^secution  Technical  Assistance  and 
Demonstration. 

Goals /objectives:  To  develop 
statewide  enforcement  and  prosecution 
projects  that  enable  states  with 
statutory  authority  but  without  the 
necessary  coordination  of  resources  to 
effectively  attack  statewide  drug 
trafficking  offenders. 

Background:  BJA  has  funded  seven 
statewide  prosecution  units  to 
demonstrate  the  enhanced  abilities  of 
statewide  coordinated  narcotics  and 
financial  investigators  and  prosecutions. 
States  were  selected  that  were 
committed  to  the  concept  of  creating  a 
statewide  capacity  to  detect,  investigate 
and  prosecute  major  drug  trafficking 
conspiracies  and  to  identify,  seize, 
forfeit  and  share  the  unlatvfully 
obtained  drug  proceeds  and  assets 
through  a  centralized,  cooperative  effort 
by  local,  state  and  Federal  enforcement 
agencies. 

The  States  vary  greatly  in  their  law 
enforcement  organization  and  allocation 
of  enforcement  authority  and 
jurisdiction.  Different  States  have 
experienced  very  different  problems  in 
attempting  to  enforce  criminal  drug  laws 
and  to  focus  all  of  a  state's  resources  on 
major  drug  offenders  and  conspiracies. 
State  Attorneys  General's  Offices  or 
comparable  statewide  prosecutor's 
offices  having  criminal  prosecution 
authority  have  been  chosen  to  serve  as 
demonstration  projects  for  the  several 
differing  approaches  to  providing 
coordinated  selection,  investigation  and 
prosecution  of  drug  trafficking. 

Program  description:  Several 
statewide  prosecution  projects  have 
been  funded  to  develop  centrally 
coordinated,  multi-jurisdictional  cases 
within  a  state  and  to  bring  statewide 
prosecutions.  These  statewide 
enforcement  units  have  or  are 
developing  formal  mechanisms  to 
coordinate  investigations  and  litigation 
resources  and  to  target  major  offenders. 
Prosecutors  will  use  state  statutes  such 
as  criminal,  forfeiture,  money  laundering 
and  conspiracy,  together  wilh  state-of- 
the-art  enforcement  tools  to  rjonduct 
intensive  financial  investigations  and 
mount  multi-jurisdictional  parallel  civil 
and  criminal  prosecutions  of  major 
organized  criminal  groups. 

Eligibility  and  selection  criteria:  Two 
of  the  existing  seven  projects  will  be 
given  limited  continuation  funding, 
based  on  demonstration  successful 
performance  and  continuing  need. 

Award  period:  The  continuation 
period  will  be  up  to  12  months. 

A  ward  amounts:  Two  currently 
funded  demonstration  sites  will  be 
considered  for  up  to  $250,000  each  in 


continuation  support.  The  technical 
assistance  component  will  be  continued 
in  order  to  support  the  ongoing  program, 
through  a  grant  to  the  Institute  for 
Intergovernmental  Research  in  the 
amount  of  $200,000  for  a  pro-am  total  of 
$700,000. 

Due  dote:  Applications  are  due  on  or 
before  February  15, 1989. 

Contact  person:  The  BJA  contact  for 
further  information  is  Charles  M.  Hollis, 
Chief,  Prosecution  Branch,  202/272-4601. 

Program  title:  Development  of  Model 
State  Drug  Control  Statutes. 

Gools/objectiveft:  To  develop  "model" 
state  statutes  to  strengthen  the 
investigation,  apprehension, 
prosecution,  and  punishment 
capabilities  of  states  in  dealing  with 
drug  offenders  and  organizations 
trafffcking  in  illegal  drugs  and  narcotics. 

Background:  The  ability  of  the 
criminal  justice  system  to  put  drug 
offenders  and  their  organizations  out  of 
business  is  becoming  more  sophisticated 
and  in  many  ways  more  successful,  As  a 
result,  drug  traffickers  have  also 
developed  and  are  using  more 
sophisticated  methods  to  avoid 
detection  and  to  hide  the  proceeds  from 
drug  enterprises.  In  order  to  address  and 
combat  these  innovative  methods  being 
used  by  drug  traffickers  at  the  state  and 
local  level,  new  legislation  must  be 
developed.  In  response  to  this  need,  the 
National  Drug  Policy  Board  has 
suggested  that  "model"  state  statutes  be 
developed  which  address  areas  such  as 
asset  forfeiture,  electronic  surveillance, 
and  money  laundering  in  order  to  assist 
and,  in  many  instances,  enable  slate  and 
local  enforcement  and  prosecution 
efforts  in  this  area.  This  would  allow 
states  to  utilize  their  own  prosecutorial 
and  court  system  resources  in  addition 
to  equitably  sharing  procedures  upon 
which  many  state  and  local  agencies 
currently  rely.  | 

Program  description:  This  Is  a 
development  program  to  formulate 
"model"  state  statutes  which  respond  to 
the  increasing  number  of  complex 
methods  created  and  utilized  by  drug 
statute  offenders  to  avoid  detection  ami 
prosecution  and  the  imposition  of 
criminal  and/or  civil  sanctions.  The 
grantee  i>election  will:  Review  existing 
statutes  to  identify  what  sections  of 
state  statutes  or  complete  stat^  statutes 
have  proved  successful  in  the 
apprehension  and  prosecution  of  drug 
traffickers:  determine  what  gaps  exist  in 
state  statutes  which  prevent  the 
detection,  investigation,  apprehension, 
and  prosecution  of  dhig  traffickers; 
survey  the  states'  and  Federal  laws  to 
determine  which  existing  statutes  would 
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mosl  likely  b*  succMslui  if  enacted  in 
other  states;  establtefa  the  preferred 
structure  of  the  model  state  statutes  in 
order  to  accomplish  the  stated  goals  of 
investigation,  apprehension,  prosecution 
and  punishment  of  drug  IrafRckers;  and. 
promote  the  utilization  of  model  state 
statutes  across  the  country  through  the 
presentation  of  testimony,  articles  and 
limited  technical  assistance. 

Eligibility  and  selection  criteria:  B|A 
will  negotiate  with  several  national 
organizatioos  to  obtain  an  application 
which  best  demonstrates  the  following: 

•  Familiarity  with  the 
recommendations  of  the  National  Drug 
Policy  Board  pertaining  to  "model" 
statute  development; 

•  Knowledge  and  understanding  of 
state  and  Federal  statutes  and  relevant 
sections  pertaining  to  asset  forfeiture. 
electronic  surveillance,  money 
laundering  and  other  pertinent  areas 
related  to  drug  offenses  and  offeodsfs; 

•  Experience  in  the  analysis, 
formulation  and  drafting  of  "model" 
statutes  based  on  the  successful 
sections  of  state  and  Federal  statutes 
concerning  the  investigation, 
apprehension  and  prosecution  of  drug 
IrafTickers:  and. 

•  Capability  to  provide  training  and 
technical  assistance  on  a  national  basis. 

Award  period:  The  project  will  be 
funded  for  12  months. 

A  word  amount  The  award  will  be  a 
cooperative  agtcenwnt  with  up  to 
$132,000  being  available  to  sapport  this 
effort. 

Due  date:  An  appUcatkn  will  be  due 
on  or  before  March  31. 1960. 

Contact  person:  The  B]A  contact  with 
additional  information  is  Charles  M. 
HoUis.  Chief.  Prosecution  Branch.  202/ 
272-MOl. 

Subpart  IV— Adpitficatioo 

Program  title:  Drug  Testing  and 
Intensive  Supervision  Denvonstration. 

Coals/objectives:  To  demonstrate  the 
e^ectiveness  of  drug  testing  as  case 
screening  and  monitoring/supervision 
devices  during  the  pretrial  stage. 

Background:  For  judges  and 
magistrates,  determining  pretrial 
dispositions  of  arrestees  is  a  critical  and 
difficult  process,  usually  conducted 
hurriedly  and  often  with  inadequate 
information  about  the  arrestee,  victim  or 
crime.  Inappropriate  release  or 
inadequate  supervision  of  arrestees  may 
result  in  additional  harm  or  trauma  to 
victims,  additional  crimes  perpetrated 
by  the  arrestee,  and  justice  delayed/ 
denied  should  the  arrestee  fail  to  appear 
for  trial.  Further,  research  supports  that 
(here  is  a  relationship  between  drug  use 
and  crime  and  that  pretrial  detention/ 
release  decisions  by  the  court  should 


reflect  consideration  of  accurate 
information  about  the  arrestee's  drug 
abuse  history  and  current  usage. 

Since  FY  1967.  B{A  has  implemented 
pretrial  dnig  testing  and  supervision 
demonstration  efforts  in  six  sites 
(Tucson.  AZ;  Portland.  OR;  Wilmington. 
DE:  Phoeoix.  AZ;  Milwaukee.  Wl;  and 
Prince  Georges  County,  MD).  These 
efforts  are  based  in  peul  on  the  model 
program  from  the  District  of  Columbia 
Pretrial  Services  Agency  and  are 
structured  to:  (1)  Augment  existing 
criminal  justice  information  about 
arrestees  used  for  pretrial  decision- 
making, (2)  increase  the  number  of 
pretial  release  options  available  to  the 
court  for  arrestees  who  are  not  suited 
for  formal  drug  treatment  yet  should  not 
be  detained,  and  (3)  provide  a  more 
intensive,  supervised  program  tailored 
for  arrestees  exhibiting  current  drug 
usage. 

Program  description:  The  program  to 
demonstrate  the  feasibility  and 
replication  of  pretrial  drug  testing  and 
monitoring  contains  three  elements: 
operational  sites,  technical  assistance, 
and  a  national-level  evaluation. 
Participating  sites  will  receive  extensive 
technical  assistance  through  the  Pretrial 
Services  Resource  Center  (PSRC), 
including  on-site  consultation,  host-site 
visits,  and  workshops,  as  required.  All 
sites  will  participate  in  a  national 
evaluation,  to  be  conducted  by  the 
Criminal  lustice  Resecu^  Institute 
(CJRI).  which  will  provide  both  an 
impact  and  process  assessment  of  the 
individual  project  sites  and  of  the  total 
program.  Chie  additional  site,  among 
those  competing  during  last  year's 
round,  will  be  added  to  the  program. 

Eligibility  and  aeiectioa  critaria: 
Based  on  continued  demonstrated 
success,  five  existing  sites  will  be 
refunded:  and  one  ^ditional  site  wiH 
be  selected  by  ^A  firom  among  those 
competing  during  last  year's  round.  The 
PSRC  will  continue  to  provide  technical 
assistance  and  training  and  program- 
related  documents.  The  CJRI  will 
undertake  the  evaluation  of  all 
participating  sites. 

Award  period'  All  awards  will  be  for 
12  months  of  operation. 

A  ward  amounts:  A  total  of  $2,600,000 
is  allocated  for  this  program.  Up  to 
S2.425.000  will  be  available  to  support 
programs  in  participating  sites.  Awards 
of  up  to  $75,000  will  be  available  to 
continue  technical  assistance  and 
training  for  PSRC  and  up  to  $100,000  for 
continued  evaluation  by  CJRL 

Due  dates:  Applications  from  the 
currently  participating  sites  are  due  by 
March  31, 1009.  Applications  from  PSRC 
and  CIRI  are  due  by  |une  30, 1989.  The 
due  date  for  an  application  from  the 


newly  selected  site  will  be  establisbed  - 
at  a  later  time  by  BJA  and  the  site 
selected. 

Contact  person:  The  BJA  contaci  for 
further  information  is  |ay  Marshall. 
Chief.  Courts  Branch.  ZKjTTZ-WOl. 

Program  title:  Expedited  Management 
of  Drug  Cases. 

Coals  obfectivee:  To  demonstrate  the 
effectiveness  of  differentiated  case 
management  focused  on  the  timely 
adjudication  of  drug  cases. 

Background:  The  timely  and  effective 
processing  of  drug  cases  presents  a 
challenge  to  general  jurisdictional  trial 
courts.  Increasing  arrests/prosecutions 
add  to  the  caseload  volume  aitd  unique 
features  attendant  to  adjudication  of 
drug  cases  can  contribute  to  major 
delays.  A  new  technique.  Differentiated 
Case  Management  [DCM],  is  being 
demonstrated  and  show  great  promise 
to  further  promote  the  expeditious 
processing  of  criminal  and  civil  cases 
and  guide  more  effective  use  of 
adjudication  resources  during  the  life  of 
the  case.  The  program  concept  is  to 
formally  screen/assess  cases,  divert 
those  cases  to  special  processing  tracks 
based  on  such  factors  as  complexity.    , 
and  supervise  those  cases  (especially 
those  which  require  extraordinary 
coordination  and  use  of  court 
resources).  Imphdt  in  the  success  of  this 
technique  is  the  high  level  of  planned 
coordination  among  the  court, 
prosecutor  and  the  puUic  defender 
agencies.  The  strategy  of  Expeditious 
Management  o^  Drug  Cases  Program  iii 
to  employ  the  DCM  concept  exclusively 
for  cases  in  which  one  or  more  drug 
offenses  are  charged. 

Program  description:  Up  to  three 
courts  will  be  selected  throu^  a 
competitive  process  to  participate  as 
demonstration  sites.  The  selection  of 
sites  will  be  based  on  responses  to  the 
Request  for  Proposals  and 
recommendations  by  an  independent 
review  panel  Emphasis  in  the  program 
will  be  given  to  those  local  jurisdictions 
which  demonstrate  a  significant 
caseload  comprising  of  drug  offenses,  a 
coordinated  case  screening  process 
among  the  prosecutor,  public  defeiwe, 
and  court  agencies,  a  case  management 
system  which  allocates  and  schedules 
resources  for  the  timely  completion  of 
cases  in  which  those  cases,  based  on    = 
characteristics,  are  assigned  to 
processing  tracks,  aiul  an  automated 
information  system  which  directly 
supports  case  management. 

The  program  will  be  conducted  in  two 
phases:  An  initial  three  month  period  in 
which  participating  jurisdictions  will 
prepare  for  operations  and  a  nine  month 


period  to  conduct  implementation. 
Technical  assistance  will  be  available  in 
both  phases  to  address  general  and 
specific  problems. 

Eligibility  and  selection  criteria: 
General  jurisdiction  criminal  courts  will 
be  selected  based  on  a  competitive 
process.  The  critical  elements,  along 
with  selection  criteria  will  be  advertised 
in  a  Request  for  Proposals  (RFP)  to  be 
released  by  March  1, 1989.  Interested 
jurisdictions  may  obtain  the  RFP 
through  the  identiHed  BJA  contact 
person.  BJA  will  select  the  organization 
through  which  technical  assistance  will 
be  provided  in  support  of  the 
demonstration  sites. 

Award  period:  All  awards  will  be  for 
12  months. 

Award  amount-  Up  to  three 
demonstration  sites  will  receive  awards 
ranging  from  $100,000  to  $200,000  for  a 
total  of  $400,000;  and  award  up  to 
$100,000  wiU  be  granted  for  technical 
assistance. 

Due  dates:  Proposals  will  be  due  May 
1, 1989. 

Contact  person:  The  BJA  contact  for 
further  information  is  Jay  Marshall, 
Chief,  Courts  Branch,  202/272-4601. 

Program  title:  TASC  Program 
Development.  Technical  Assistance  and 
.Training.      '  . 

Goals  objectives:  To  continue  to 
provide  to  local  and  state  criminal 
justice  agencies  and  blodc  grantees 
necessary  technical  assistance  and 
training  connected  with  TASC  programs 
and  to  continue  to  define  and  reRne  the 
critical  elements  for  individual  case 
management  and  accompanying 
performance  standards,  assessment 
protocols  and  outcome  measures. 

Background;  Many  evaluations  have 
found  treatment  for  drug-dependent 
offenders  to  be  most  effective  when 
there  is  direct  criminal  justice 
involvement.  The  threat  of  criminal 
justice  sanction  motivates  offenders  to 
enter  treatment  and,  perhaps  more 
importantly,  motivates  them  to  stay  in 
treatment  for  a  period  of  time  sufficient 
for  behavior  change.  Treatment 
Alternatives  to  Street  Crime  (TASC) 
Programs  have  fared  well  in  these 
evaluations  and  in  the  assessment  of 
local  jurisdictions;  over  100  such 
programs  continued  during  the  hiatus  of 
Federal  funding,  during  the  early  1980s. 
In  response  to  this  track  record,  the 
Congress  has  included  TASC, 
specifically,  in  the  Omnibus  Drug 
Initiative  Act  as  deserving  of  continued 
support.  BJA  has  found  TASC  programs 
to  be  well-evaluated  but  erratically 
documented;  thus,  initial  program 
development  and  assistance  efforts  have 
been  aimed  at  documentation  of  the 
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core  elements  that  make  up  the  most 
effective  local  TASC  programs  and  the 
data  collection  necessary  to  manage  and 
assess  monitoring  and  referral  of  drug- 
dependent  offenders.  This 
documentation  of  Held  experience  has 
improved  communication  among  TASC- 
like  programs  and  has  resulted  in  a 
substantial  growth  in  the  number  of 
requests  for  assistance,  from  both  state 
and  local  case  management. 

Program  description:  This  program 
will  supplement  the  existing  cooperative 
agreement  with  the  National 
Association  of  State  Alcohol  and  Drug 
Abuse  Directors  (NASADAD)  to  assist 
criminal  justice  agencies  and  block 
grantees.  Using  the  TASC  program  as  a 
individual  case  management  model, 
technical  assistance  and  training  will  be 
delivered  on-site  to  current  TASC 
programs  to  improve  program  delivery 
and  to  jurisdictions  wishing  to  begin  a 
TASC  program  in  their  area. 

The  TASC  Program  Brief  will  be 
further  refined  for  concrete  application, 
through  the  development  and  testing  of 
a  program  assessment  protocol,  based 
on  the  critical  elements  and 
performance  standards  of  the  TASC 
program.  Once  tested,  this  assessment 
tool  will  be  made  available  to  the  field, 
to  confirm  local  program  performance 
and  to  foster  comparisons  among  sites. 
Other  anticipated  areas  of  priority 
include:  Regional  workshops  to  bring 
together  state  criminal  justice  plarmers 
and  state  alcohol  and  drug  abuse 
plarmers  to  assist  in  better  coordinating 
state  programming  for  the  drug 
dependent  offender  population;  a  model 
TASC  client  assessment  instrument  that 
provides  the  courts  and  the  TASC 
administrator  with  useful  information, 
documentation  and  data;  training-of- 
trainers  sessions  for  TASC  consultants; 
TASC  newsletter  distribution  to  a 
growing  list  of  interested  individuals 
and  organizations;  and  a  national 
conference  that  brings  together 
representatives  from  the  criminal 
justice/drug  treatment  fields  to  review 
current  information  and  coordinate 
future  efforts. 

Eligibility  and  selection  criteria:  A 
supplemental  cooperative  agreement 
will  be  negotiated  with  the  National 
Association  of  State  Alcohol  and  Drug 
Abuse  Directors  (NASADAD). 

Award  period:  This  award  will  be  for 
12  months. 

Award  amount:  A  supplemental 
award  will  be  negotiated  for  up  to 
$300,000. 

References:  The  TASC  Program  Brief, 
Implementation  Manual,  Urinalysis 
Monograph,  and  Training  Manuals — 
Trainer  and  Participant  are  available 


from  the  BJA  staff  member  named 
below. 

Due  dote:  Application  for  the 
cooperative  agreement  will  be  due  on  or 
before  January  31, 1989. 

Contact  person:  The  BJA  conlarf  for 
additional  information  is  Jody  Forman, 
Program  Manager,  Drug  Abuse/ 
Information  Systems  Branch,  202/272- 
4601. 

Program  title:  Drug  Testing 
Technology/Focused  Offender 
Disposition. 

Goals/objectives:  To  continue  to 
provide  specific  practical  assistance  to 
local  criminal  justice  decision-makers 
regarding  the  appropriate  disposition  of 
drug-using  offenders,  by  providing  and 
demonstrating  specific  guidelines  for 
assessing  offenders  and  available 
monitoring  and  treatment  programs. 

Background:  Research  conducted  and 
underway  by  the  National  Institute  of 
Justice,  continues  to  support  a  number  of 
solid  findings  about  drug  abuse  and 
offending  (e.g.,  drug  use  is  a  reliable 
predictor  of  pretrial  misconduct,  self- 
reports  of  drug  use  are  not  reliable, 
reliable  technology  is  available).  The 
same  drug  testing  research  which  guides 
much  of  this  discretionary  program  has 
highlighted  certain  areas  of  uncertainty 
and  disagreement.  The  apparent  success 
of  monitoring  as  a  deterrent  to  pretrial 
misconduct  has  led  some  to  conclude 
that  monitoring  is  an  appropriate, 
general  substitute  for  drug  treatment. 
Others  hold  the  view  that  monitoring, 
while  an  appropriate  part  of  a  treatment 
program,  can  promise  no  long  term 
benefits.  There  is  general  agreement, 
however,  regarding  the  dilemma  faced 
by  criminal  justice  decision-makers  who 
deal  with  drug-using  offenders.  In  the 
siinplest  terms,  most  judges  have  great 
difficulty  distinguishing  among  offenders 
to  determine  those  in  need  of  and  proper 
candidates  for  treatment.  Similarty, 
having  decided  on  a  treatment  condition 
or  referral,  most  judges  have  great 
difficulty  distinguishing  among 
treatment  programs  (i.e.,  which  are 
credible  in  general;  which  one  is  right 
for  this  offender). 

This  demonstration  program  is 
designed  to  address  these  questions 
directly.  Over  80  decision-making 
instruments  have  been  reviewed  in  light 
of  recent  and  emerging  research.  From 
these  sources  a  decision  tool  called  the 
"offender  profile  index"  has  been 
developed  for  use  at  three  competitively 
selected,  demonstration  sites, 
Birmingham.  AL,  Phoenix,  AZ,  and 
Miami,  FL.  These  sites  are  just  t>eginning 
to  employ  and  assess  the  instrument. 
This  continuation  anticipates  the 
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successful  demonstration  of  the  offender 
pronie  index  al  one  or  more  of  the  sites 
and  provides  modest  funding  for 
continued  demonstration  at  the  one  or 
two  sites  which  show  the  greatest 
potential  for  leading  the  transfer  of  this 
technology. 

Program  description:  This  program 
will  continue  to  document  and 
demonstrate  the  options  available  to  the 
criminal  justice  system  in  dealing  with 
the  drug  using  offender.  This 
continuation  will  support  additional 
demonstration  at  one  or  more  of  the 
selected  jurisdictions,  to  document  the 
most  appropriate  procedures  and 
protocols  for  the  determination  of  which 
offenders  should  be  referred  to 
monitoring,  which  should  be  referred  to 
treatment,  and  what  kind  of  treatment  is 
indicated.  The  demonstration  will  also 
recommend  the  most  appropriate 
criminal  justice  system  role  during  the 
monitoring  or  treatment  period. 
Appropriate  national  experts  and 
organizations  will  be  called  upon  to 
advise  and  recommend  regarding 
essential  site  protocols  and  essential 
site  data  collection  and  analysis.  Final 
products  will  include  the  results  of  a 
process  evaluation,  in  monograph  or 
Program  Brief  form,  and  documented 
indicators  and  protocols  for  effective 
disposition  of  drug  using  offenders.  A 
supplement  to  the  existing  cooperative 
agreement  will  be  negotiated,  with  the 
National  Association  of  State  Alcohol 
and  Drug  Abuse  Directors  (NASADAD). 
to  accomplish  the  necessary  oversight, 
administration  and  assistance.  B)A  will 
retain  the  authority  for  approval  of 
experts  selected,  for  continuation  site 
selection  criteria  and  for  demonstration 
sites  selected  to  continue. 

Eligibility  and  selection  criteria-  A 
supplemental  cooperative  agreement 
will  be  negotiated  with  NASADAD. 
Criteria  for  continuation  site  selection 
will  be  developed  by  NASADAD  and 
submitted  to  B|A  for  approval  ^A  will 
make  final  site  selection,  in  accordance 
with  approved  criteria. 

Award  period  This  award  will  be  lor 
12  months. 

A  ward  amount:  One  award,  through  a 
negotiated  cooperative  agreement  will 
be  made,  to  include  both  oversight 
functions  and  site  demonstrations.  It  is 
aniicipaled  that  one  or  two  sites  wvill  be 
continued.  The  total  award  amount, 
including  oversight  and  site  assistance. 
isSMXUnO. 

Due  date:  Application  for  the 
cooperative  agreement  from  NASADAD 
will  be  due  by  February  24.  IMB. 

Contact  person:  The  BJ  A  contact  for 
additional  Information  is  )ohn  Cregrich. 
Chief.  Drag  Abuse/ Infonnalion  Systems 
Branch.  20e/272-MOl. 


Program  title:  Adiodication  Technical 
Assistance. 

Goals /ot^tivet:  To  provide  state 
and  local  adjudication  agencies  with 
short-term  assistance  addressing  a 
number  of  problem  areas. 

Background-  The  Adjudication 
Technical  Assistance  Program  {ATAP) 
provides  sbort-term  technical 
assistance,  training,  resource 
development,  and  other  services  related 
to  adjudicabon  functioos.  ATAP  assists 
state  and  local  justice  systems,  in 
support  of  both  B)A  block  grant 
recipients  and  those  not  receiving 
Federal  funding,  and  undertakes  other 
projects  in  support  of  the  B)A 
adjudication  program.  Areas  of  program 
concentration  include  but  are  not  limited 
to  general  court  management  issues, 
case  processing  delay  reduction,  jury 
utilization,  pertrial  services  including 
use  of  drug  testing,  focused  prosecution, 
and  jail  management  capacity,  with  an 
emphasis  on  adjudication  programs 
which  enhance  processing  of  drug 
abusers  and  offenders. 

ATAP  brokers  requests  and  responds 
in  the  most  appropriate  way.  In  the 
majority  of  cases,  assignments  involve 
sending  staff  or  consultants  on  site  to  do 
short  term  data  collection  and  analyses 
and  gather  other  information  relevant  to 
the  problem  giving  rise  to  the  request.  A 
report  including  speciHc 
reconunendations  for  addressing  the 
problem  is  prepared  for  the  jurisdiction 
and.  in  some  cases,  follow-up  assistance 
is  provided  to  help  implement  the 
recommendations  made.  However, 
ATAP  does  not  underwrite  the  costs  of 
implementation. 

Other  methods  of  technical  assistance 
which  have  been  effectively  used 
include  "hosted"  visits  of  jurisdictional 
representatives  making  the  request  in 
another  jurisdiction  which  has 
successhilly  handled  the  sfune  problem: 
providing  speakers  or  arranging  special 
sessions  for  national-level  professional 
court  organizations'  conferences;  and. 
providing  jurisdictions  with  teduiical 
assistance  reports  and  other  doctunents 
relevant  to  their  problem  without  on-site 
work. 

In  addition  to  this  type  of  assistance, 
the  current  ATAP  develops  and 
disseminates  a  newsletter  and  single- 
issue  monographs,  assists  B)A  in  special 
projects  of  national  interest,  and 
provides  follow-up  to  initiatives 
undertaken  in  the  Adjudication  Training 
Program. 

Program  description:  The  program  has 
been  operating  successfully  for 
approximately  three  years  and  has 
assisted  over  ISO  jaisdictions  through 
on-site  and  other  types  of  technical 
assistance.  To  ensure  B|A  continues  to 


provide  the  highest  quality  services 
through  the  program,  the  award  made 
this  year  will  be  based  on  a  Request  for 
Applications,  which  will  be  issued  in 
January  1988. 

The  new  award  will  support  a 
program  which  is  essentially  similar  to 
that  currently  operating,  with  some 
possible  redirection  to  avoid  / 

unnecessary  overlap  with  newer      J^ 
projects  which  provide  technical 
assistance  in  more  narrowly  defined 
adjudication  areas.  Priority  will  be  given 
to  providing  assistance  to  jurisdictions 
that  have  problems  related  to  drug 
abuse  and  offending  and  are  not 
currently  receiving  direct  aid  and 
technical  assistance  from  BjA  through 
other  ongoing  discretionary  programs. 
For  example,  jurisdictions  interested  in 
initiating  a  pretrial  drug  testing  program 
that  are  not  being  assisted  through  the 
Drug  Testing  and  Intensive  Supervision 
Program  or  those  interested  in  improving 
their  pretrial  services  that  are  not  being 
assisted  through  the  Enhanced  Pretrial 
Services  Delivery  Program  would  be 
eligible.  Assistance  which  allows 
general  court  improvement,  better  jail 
capacity  management,  and  more 
effective  adjudication  programs  overall 
will  also  be  provided,  in  recognition  that 
generalized  improvements  in 
adjudication  functions  impact  favorably 
on  the  fair  and  efficient  processing  of 
that  substantial  proportion  of  all 
offenders  who  are  abusing  drugs  or  are 
charged  with  drug  offenses. 

Eligibility  and  selection  criteria:  One 
award  will  be  made  following  a 
competition  based  on  a  Request  for 
Proposals  (RFP)  which  sets  forth 
program  elements.  eligibiUty  and 
selection  criteria,  and  other  relevant 
information.  While  it  is  anticipated  that 
this  RFP  will  call  for  a  program  whidi 
operates  in  a  manner  very  similar  to  that 
now  ongoing,  some  modifications  are 
likely  based  on  the  experiences  of  the 
current  program  and  BjA's  assessment 
of  projected  needs  for  such  services 
during  the  upcoming  award  period.  This 
RFP  will  be  issued  in  December  1968 
and  will  allow  interested  organizations 
at  least  30  days  to  respond.  To  be  placed 
on  a  mailing  list  to  receive  this  RFP, 
write  the  B|A  staff  contact  for  this 
program  listed  below. 

Award  period  The  award  period  will 
be  12  months. 

A  ward  amount  Up  to  SSOaooO  will  be 
awarded  as  a  cooperative  agreement 

References:  The  Technical  Reporter^ 
vol  2.  nos  1  and  2  (ATAP  newsletter, 
which  can  be  obtained  by  writing  or 
calling  program  staff  at  the  EMT  Group. 
Inc.  3615  Wisconsin  Avenue.  NW^ 
Washington.  DC  20016.  202/362-418a|. 
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Due  date:  The  RFP  will  specify  the 
due  date  for  proposals. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Linda  McKay, 
Program  Manager.  Courts  Branch,  202/ 
272/4601. 

Program  title:  Differentiated  Case 
Management  for  Trial  Courts. 

Goals/Objectives:  To  demonstrate  the 
effectiveness  of  a  new  technique  in 
court  delay  reduction  which  focuses  on 
intensive  case  management  as  a  means 
to  expedite  adjudication  of  cases, 
especially  those  cases  involving  drug 
abuse. 

Background:  General  court  delay 
reduction  practices  have  been 
implemented  over  the  past  decade, 
achieving  great  successes  in  reducing 
backlogs  and  improving  the  timeliness 
of  case  disposition.  A  new  technique. 
Differentiated  Case  Management 
(DCM),  shows  great  promise  to  further 
promote  the  expeditious  processing  of 
cases  and  guide  more  effective  use  of 
adjudication  resources  during  the  life  of 
the  case.  The  program  concept  is  to 
formally  screen/assess  cases  to  be 
litigated,  divert  those  cases  to  special 
processing  tracks  based  on  such  factors 
as  complexity,  and  supervise  those 
cases  (especiaUy  those  which  require 
extraordinary  coordination  and  use  of 
court  resources).  Implicit  in  the  success 
of  this  technique  is  the  high  level  of 
planned  coordination  among  personnel 
from  the  court  prosecutor  and  the  public 
defender  agencies. 

Program  description:  In  FY  1987.  BfA 
intiated  the  Differentiated  Case 
Management  Program  in  which  five 
jurisdictions  (6  courts)  received  initial 
funding  to  begin  operations.  Those 
jurisdictions  are  Camden  County,  NJ; 
Berrien  County,  MI;  Pierce  County,  WA; 
Ramsey  County,  MN;  and  Wayne 
County,  MI.  Emphasis  is  given  to 
accelerate  processing  of  drug  abuse 
cases  based  on  established  processing 
tracks.  In  addition  to  the  demonstration 
sites,  the  EMT  Group,  Inc.,  is  providing 
intensive  technical  assistance  during  the 
start-up  and  operational  phases.  The 
National  Center  for  State  Courts  is 
performing  site  and  program 
assessments.  Although  the  sites  have 
been  in  operation  for  only  four  months, 
interim  assessment  indicates  that  the 
program  concept  is  contributing  to  more 
effective  case  management  and 
expediting  processing.  These  sites  will 
receive  additional  funding,  based  on 
continued  success.  EMT  Group  and  the 
National  Center  for  State  Courts  will 
receive  additional  monies  to  permit 
further  technical  assistance  and 
assessment. 


Eligibility  and  selection  criteria:  The 
five  existing  sites,  EMT  Group,  and  the 
National  Center  for  State  Courts  are 
eligible  for  continued  funding. 

Award  period:  All  awards  will  be  for 
12  months. 

Award  amounts:  The  demonstration 
sites  will  receive  up  to  $75,000  each  for  a 
total  of  $350,000;  EMT  Group  will 
receive  up  to  $75,000  for  technical 
assistance  delivery;  and  the  National 
Center  for  State  Courts  will  receive  up 
to  $75,000  for  continued  assessment  for 
a  program  total  of  $500,000. 

Due  date:  All  applications  are  due 
February  1, 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  ]ay  Marshall, 
Chief.  Courts  Branch,  202/272-4801. 

Program  title:  Enhanced  Pretrial 
Services  Delivery. 

Goals /objectives:  To  improve  the 
utilization  and  operation  of  pretrial 
services  delivery  agencies  nationwide. 

Background:  The  Enhanced  Pretrial 
Services  Delivery  Program  began  in 
October  1988.  addressing  the 
operational  aspects  of  pretrial  services 
agencies,  to:  (1)  Identify  the  basic 
elements  of  good  agency  operations<  (2) 
highlight  "enhanced"  agencies,  and  (3) 
help  jurisdictions  improve  their 
operations  through  a  mix  of  technical 
assistance  and  direct  aid.  Early  program 
tasks  include  conducting  an  extensive 
survey  of  existing  agencies  and/ or  units 
of  adjudication  agencies  which  are  now 
providing  some  type  of  pretrial  services. 
The  survey  will  determine  to  what 
extent  these  agencies,  e.g.,  do  pre- 
release interviewing,  make 
recommendations  to  the  court,  monitor 
released  arrestees  prior  to  trial,  and 
identify  diversion  or  treatment 
opportunities  for  arrestees.  In  addition 
to  a  report  on  the  survey  results,  a 
number  of  monographs  and  other 
documents  are  expected  to  result  from 
this  initiative. 

A  Program  Brief  will  describe  a 
typical  or  adequate  pretrial  service 
delivery  agency  operation  will  be 
prepared  and  issued.  The  type  of 
operation  described  in  this  document 
will  be  used  in  part  as  a  baseline  for 
identifying  agencies  above  that  level, 
i.e.,  as  "enhanced"  pretrial  services 
delivery  agencies.  At  least  three 
enhanced  agencies  will  be  identified 
and  used  as  host  sites  for  other 
jurisdiction's  pretrial  services  personnel. 
Some  follow-up  technical  assistance  will 
also  be  offered  to  the  sites  that  are 
hosted  and  the  enhanced  sites 
themselves  will  receive  some  direct 
assistance  to  facilitate  this  hosting 
process  and  to  begin  documentation  of 


their  operations  for  the  benefit  of  other 
jurisdictions. 

Program  description:  The  Pretrial 
Services  Resource  Center  (PSRC)  and 
the  National  Association  of  Pretrial 
Service  Agencies  (NAPSA)  are  working 
together  on  this  project  The  new  award 
will  allow  these  groups  to  schedule 
hosted  visits  for  more  jurisdictions, 
provide  more  extensive  follow-up  to 
thse  hosted  visits  by  intermittent 
technical  assistance  and  other  means, 
and  continue  producing  monographs  on 
relevant  topics. 

A  key  task  during  this  second  phase 
will  be  the  careful  documentation  of  the 
operations  of  the  enhanced  sites,  so  that 
individual  program  components  which 
make  these  sites  "models"  can  be  more 
readily  transferred  to  and  implemented 
by  other  jurisdictions. 

Eligibility  and  selection  criteria:  A 
supplemental  award  will  be  made  to  the 
Pretrial  Services  Resource  Center. 

Award  period:  The  award  will  be  for  a 
period  not  to  exceed  12  months. 

Award  amount  The  Pretrial  Services 
Resource  Center  ivill  be  awarded  up  to 
$300,000. 

References:  The  Program  Brief  to  be 
developed  during  Phase  I  of  this 
program  will  be  mailed  to  all  persons/ 
organizations  who  ask  to  be  placed  on 
the  mailing  list;  contact  the  BJA  staff 
member  named  below. 

Due  date:  The  application  form  PSRC 
will  be  submitted  no  later  than  May  1. 
1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Linda  McKay. 
Program  Manager.  Courts  Branch,  202/ 
272-4601. 

Program  title:  Large  Court  Capacity. 

Goals /objectives:  To  promote 
systemic  and  permanent  improvements 
in  court  operations,  especially  in  large 
jurisdiction  trial  courts,  so  that  these 
courts  can  provide  fair  and  efficient 
adjudication  of  drug  arrestees  and 
offenders. 

Background:  In  FY  1987  BJA  and  the 
National  Center  for  State  Courts  (.N'CSC) 
began  a  major  initiative  to  enhance 
performance  of  large  jurisdiction  courts, 
to  meet  the  increasing  numbers  of  drug 
and  drug-related  cases  being  referred  for 
adjudication.  Implicit  in  this  program  is 
the  recognition  that  existing  judicial  and 
support  resources  can  expeditiously 
handle  drug  arrestees  by  a  more  focused 
application  and  use  of  those  resources. 
Research  and  evaluation  into  judicial 
administration  conclude  repeatedly  that 
additional  judges  and  support  staff  do 
not  in  themselves,  increase  the  pace  or 
performance  in  case  processing  and  thai 
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increased  (t^sources  may  only  oonttibute 
|o  existing  inefficiencies.         , 

f'our  major  compoqents  of  the 
program  are:  (1)  Development  and  ,  . 
integration  of  trial  court  performanqe 
standards  and  recognitjoo  of  those  trial 
courts  which  demonstrate  achievement 
of  tbose  standards.  (2)  analysis  of 
caseflow  activity  in  trial  courts  as  a  ■.  .. 
means  to  focus  technical  assistance 
resources  on  courts  which  exhibit 
significant  delays  in  case;  processing 
(especially  of  drug  cases).  (3)  a  review 
of  case  characteristics  to  support  a 
differentiated  case  management  (DCM) 
approach  to  further  expedite  drug  case 
processing,  and  (4)  identification  of 
model  automated  jury  management 
systems  to  facilitate  administration  of 
jury  practices/procedures. 

Prpgram  description:  Additionaf 
funding  was  provided  during  FY  1988  to 
complete  work  of  the  trial  court 
performance  standards  component  and 
begin  a  marketing  strategy  to  integrate 
the  standards  in  courts  of  large  urban 
areas.  This  award  will  focus  on 
continuing  the  Caseflow  Management 
Resource  Project.  Under  this  project,  the 
number  of  participating  jurisdictions 
will  be  increased  to  at  least  30  sites 
from  which  data  will  be  collected  and 
analyzed.  Results  from  this  project  will 
be  used  to  achieve  a  national 
perspective  of  caseflow  management  of 
our  larger  courts,  deliver  intensive 
technical  assistance  to  courts  which 
exhibit  signincant  case  backlogs  and/or 
slow  case  processing  times,  and 
document  those  courts  with  faster  times 
and  facilitate  technology  transfer  of 
their  case  management  systems  to  other 
leas  efficient  courts.  The  impetus  is  to 
institutionalize  case  management 
systems  which  are  proven  successful  In 
addressing  caseflow  problems,  in  order 
to  expedite  drug  and  other  serious 
cases. 

Eligibility  and  selection  criteria:  A 
supplemental  award  will  be  made  to  the 
National  Center  for  State  Courts. 

Award  period:  The  new  sward  will 
support  an  additional  12  rionths  of 
program  operation. 

Award  amount:  Up  to  $450,000  will  be 
awarded. 

Due  date:  An  application  from  NCSC 
will  be  due  within  15  days  of  the  date  of 
this  announcement. 

Contact  person:  The  BjA  contact  for 
additional  information  is  |ay  Marshall, 
Chief.  Courts  Branch.  202/272-4601. 

Program  title:  The  Impact  of  Drug- 
related  Arrests  on  Criminal  Courts  of 
Limited  jurisdiction. 

Coats/objectives:  To  examine  how 
the  increasing  numbers  of  arrests  for 
drug  crimes  and  the  increasing 


proportion  of  drug  users  among 
arrestees  have  effected  the  workload, 
procedures,  and  policies  of  do'uris  6t 
limited  jurisdiction. 

Bad{ground:'Th6TehBB  been  an 
increase  ht  the  numbers  of  drug-r^la't^d 
arrests  coming  into  our  coort  system  due 
both  to  increases  in  drug  use  and 
trafficking  and  increased  targeting  by 
law  enforcement  and  prosecutorial 
agencies  of  these  offenders.  Some 
jurisdictions  involved  in  ongoingBfA 
programs  report  that  as  many  as  40%  of 
all  court  filings  are  for  drug  offenses. 
Substantial  evidence  now  exists  also, 
coming  from  the  Drug  Use  Forecasting 
(DUF)  Program,  a  joint  BfA/National 
Institute  of  justice  program,  that  50-90% 
of  all  arrestees  in  major  metropolitan 
(and  even  smaller)  cities  are  drug  users. 

Despite  the  fact  that  nearly  all 
arrestees  are  initially  processed  through 
some  limited  jurisdiction  court  (for 
probable  cause  hearings,  bail  hearings, 
some  motions,  and  even  plea 
acceptances),  nearly  all  the  ongoing 
studies  on  drugs  and  their  relationship 
to  criminal  courts  focus  on  the  general 
jurisdiction  or  felony-level  courts.  There 
is  a  pressing  need  to  identify  the  special 
problems  which  increased  activities 
focused  on  drug  crime  have  on  these 
limited  jurisdiction  courts,  because 
improper  or  ineffective  processing  at 
this  point  may  detrimentally  e^ect 
substantially  more  case  outcomes  than 
the  numbers  that  are  ever  handled  in  the 
felony  courts. 

Program  description:  This  new 
program  will  focus  on  the  actual 
operations,  policies  and  procedures,  and 
case  dispositions  made  by  a  number  of 
limited  jurisdiction  criminal  courts-  The 
grantee  will  be  asked  to  develop  a 
program  which  includes  analysis  of  ca«e 
data,  archival  research,  interviews  of 
key  court  and  other  criminal  justice 
system  personnel,  and  other  tasks 
appropriate  to  the  subject,  to  provide 
both  a  national  and  site-specific 
perspective  and  a  qualitative  and 
quantitative  analysis  of  what  impact 
drug-related  cases  have  had  on  these 
courts  and  how  they  are  responding. 
This  program  will  be  initiated  by  a 
competition,  which  will  be  held  pursuant 
to  a  Request  for  Proposals  (RFP)  to  be 
issued  by  BJA  in  March  1989.  Within  the 
broad  constraints  discussed  herein  and 
any  additional  requirements  specified  in 
the  RFP.  the  exact  focus  of. 
methodologies  for.  and  analyses  to  be 
performed  for  this  program  will  be  those 
suggested  by  the  successful  applicant 
That  is.  the  focus  of  the  competition  for 
this  grant  will  be  on  which  application 
presents  the  best  approach  to  this 
examination  within  the  resources  - 
available.  Those  organizations 


interested  in  competing  for  this  grant'  '.' 
should  *vrile  the  BJA  contact  noted 
below  to  be  placed  on  a  mailing  llsf  for 
the  RFP. 

Interested  applicants  shodld'bear  in ' 
mind  that  BJA  is  an  actioh-brienled 
agency  which  is  seekingf  feasible 
approaches  and  solutions  to  problems 
occurring  in  the  criminal  justice  system. 
Therefore,  a  key  selection  criteria  will 
be  how  the  applicant  proposes  to 
structure  and  report  program  findihgs 
and  recommendations  and  how  readily 
those  findings  and  recommendations 
might  be  acted  upon  by  limited 
jurisdiction  courts  to  improve  their 
operations  overall  and  especially  their 
handling  of  drug-related  cases. 

>}H'a/t/per/W.' This  new  project  will     - 
be  funded  for  an  12-month  period. 

A  ward  amount:  Up  to  $250,000  is 
available  for  this  program. 

Due  date:  The  due  date  for  proposals 
will  be  specified  in  the  RFP. 

Contact  person:  The  BJA  contract  for 
additional  information  is  Linda  McKay, 
Program  Manager,  Courts  Branch.  202/ 
272/4801. 

Program  title:  Family  Violence  and 
the  Role  of  the  Family  Courts. 

Goah/objectives:  To  determine  if 
family  courts,  given  appropriate 
jurisdiction  over  adults  involved  in. '  : 
domestic  violence,  can  effectively      .  " 
prosecute  and  adjudicate  abusers  ip 
order  to  stop  violence  in  the  home,  while 
providing  better  services  to  the  family 
unit  than  are  possible  through  criminal 
court  intervention. 

Background:  The  National  Council  of 
Juvenile  and  Family  Court  Judges 
(NCJFCI)  has  been  working  since 
September  1987  with  three  family  courts 
that  have  the  jurisdiction  to  undertake 
criminal  actions  against  spouse  abusers. 
In  these  court,  the  program  is 
developing,  testing,  and  documenting  a 
strategy  for  responding  to  instances  of 
spouse  abuse  which  has  as  its  primary 
goal  to  intervene  in  a  way  which  results 
in  permanent  cessation  of  that  violence. 
Since  a  criteria  for  cases  included  in  the 
program  is  that  the  domestic  violence 
occurred  in  a  home  where  children 
reside,  a  secondary  goal  is  to  foster  a 
situation  which  preserves  the  stability  of 
family  relationships  which  are  likely  to 
continue  even  if  the  abuser  and  victim 
do  not  want  to  continue  their 
relationship  (e.g..  divorced  parent-child 
in  custody  of  other  parent). 

The  program  seeks  to  coordinate 
criminal  justice  system  and  public  and    ' 
private  service  agencies'  actions  to 
provide  a  range  of  interventions, 
including  criminal  prosecution  and 
sanctioning  of  the  abuser,  protection  oT 
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^  and  necessary  services  for  the  victim  of 
'  abuse,  identification  and  resJMnse  to 
other  types  of  violence  or  substance 
abuse  which  might  be  occurring  in  the 
home,  and  p^X)vision  of  longer  term 
assistance/treatroent/services  to 
abuser,  victim  and  children  in  the  home. 
Consistent  with  this  concept  of 
developing  a  unified  approach  to  each 
Individual  family  violence  case 
involving  both  the  criminal  justice 
system  and  service  agencies'  Actions  is 
the  potential  of  the  family  courts  t6 
coordinate  or  combine  all  actions 
pending  in  the  court  system  relevant  to 
anyone  in  the  sdme  home  or  family. 
Providing  this  coordination  has'become 
another  objective  of  the  program. 

The  progress  in  implementation  of 
program  goals  by  the  three  sites 
participating  in  the  prograni  (Quincy 
MA,  Portland,  OR,  and  Wilmington  DE) 
is  being  documented  by  the  Center  for 
Juvenile  Justice,  the  research  and 
evaluation  office  of  NCJFCJ. 

Program  description:  yNhile 
significant  progress  has  been  made  in 
achieving  program  goats,  the  complexity 
of  trying  to  intervene  effectively  in 
family  violence  situations  requires  a 
long-tenrt  effort.  Complexify  arises 
where  violence  by  abuser  to  the  same 
victim  has  occurred  over  a  long  period 
and  has  become  a  way  of  life,  where 
multiple  violence  (e.g.,  spouse  and  child 
abuse)  may  be  occurring,  where  the  fear 
of  losing  the  children  to  state  agency 
custody  inhibits  the  victim  from 
pursuing  court  action  against  the  abuser, 
and  where  a  number  of  civil  and 
criminal  processing  options  are  not  only 
available  but  may  in  fact  have  led  to 
pending  actions  in  several  courts  in  the 
same  jurisdiction  involving  one  or  more 
members  of  an  entire  family  group.  This 
new  award  will  provide  supplemental 
support  for  this  program,  to  allow 
continuing  development  and  assessment 
of  the  feasibility  of  the  approach  to 
family  violence  intervention  now  being 
taken  in  the  three  participating  sites. 

Eligibility  and  selection  criteria:  The 
current  grantee,  the  National  Council  of 
Juvenile  and  Family  Court  Judges,  will 
receive  a  supplemental  award  to  the 
cooperative  agreement  which  supports 
this  program's  activities. 

Award  period:  The  new  award  will 
cover  a  period  of  up  to  12  months. 

Award  amount:  Up  to  $300,000  will  be 
awarded. 

Due  date:  An  application  from  NCJFCJ 
will  be  submitted  within  15  days  of  the 
date  of  this  announcement. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Linda  McKay, 
Program  Managed,  Courts  Branc'.h,  202/ 
272/4001. 


Subpart  V — Corrections 

Program  titl<p:  Prison  Capacity,   ' 
Demonstration. 

Goals/objectives:  To  assist  states  to 
review  corrections  policies  and  to 
establish  a  balanced  corrections  system, 
utilizing  commissions  or  task  forces 
representing  all  three  branches  of 
government. 

Background:  This  program  is  a      r 
continuation  of  a  technical  assistance 
and  demonstration  program  initiated  in 
1987  to  assist  state  corrections 
commissions  and  task  forces.  The 
Bureau  of  Justice  Assistance  initiated  a 
fifteen-state  Prison  Capiacity  Prtogram 
under  a  special  Congressional 
authorization  to  assist  state  policy 
makers  in  developing  cohesive-  - 
correction  policies. 

Progtvm  description:  The  program 
provides  seed  money  and  technical 
assistance  to  state  commissions  or  task 
forces  made  up  of  representatives  of  the 
three  branches  of  government  or  to 
legislative  committees  revising 
corrections  policy.  Each  of  the 
commissions  or  task  forcesis    ' 
considering  a  wide  range  of  fcorrecfiohs 
alternatives  including  prison  capacity 
and  updated  inmate  population 
projections,  distribution  of  populations 
between  slate  institutions  and  jails,  and 
a  wide  range  of  alternative  sanctions 
including  expanded  community 
corrections  options.  Technical 
assistance  is  provided  under  a  grant  to 
the  National  Council  on  Cringe  and 
Delinquency  (NCCD). 

Eligibility  and  selection  criteria:  This 
funding  will  extend  the  work  of  selected 
state  commissions  for  an  additional  six . 
to  twelve  months  and  continue  technical 
assistance  through  1989.  Because  of 
funding  limitations,  no  new  states  will 
be  added  to  the  currently  funded  sites,  . 
although  technical  assistance  will  be 
available. 

A  ward  period:  The  award  to  NCCD 
and  contracts  with  sites  will  be  for 
periods  of  up  to  12  months. 

Award  amounts:  Up  to  $260,000  is 
earmarked  for  this  program  to  be 
distributed  as  follows:  $150,000  for 
continuation  funding  in  five  or  six 
states:  $100,000  for  technical  assistance 
and  training  activities.  Currently  funded 
states  could  receive  supplements  of 
$10,000  to  $25,000  by  submission  of 
amended  work  plans. 

The  FY  1989  funds  will  be  awarded  to 
the  current  technical  assistance 
coordinator,  National  Council  on  Crime 
and  Delinquency,  San  Francisco,  which 
will  distribute  funding  to  the  states 
under  direction  of  the  Bureau  of  Justice 
Assistance. 


Due  date:  States  currently 
participating  in  the  program  may  submit 
supplemental  workplans  to  BJA  and  the 
National  Council  on  Crime  and 
Delinquency  at  any  time  within  90  days 
of  the  completion  of  their  current  grants 
A  submission  date  for  the  application 
from  the  technical  assistance  provider 
will  be  negotiated  with  NCCD. 

Contact  person:  The  BjA  contact  for 
additional  information  is  Nicholas 
Demos.  Chief,  Corrections  Branch.  202/ 
272-4805. 

/'ro^ro/;) '////«.- Shock  Incarceration 
Treatment  Enhancement  for  Drug 
Offenders. 

Goals /objectives:  To  provide  funding 
for  up  to  two  demonstration  sites  to 
develop  or  enhance  drug  treatment  for  . 
drug  dependent  offenders  within  a 
shock  incarcerations  or  boot  camp 
program. 

Background:  The  development  uJ 
ahemative,  intermediate  sanctions  for 
non-violent,  fifst-time  youthful,  drug 
offenders  and  drug-dependent  offenders 
is  a  crucial  element  in  the  nation's  drug 
control  efforts.  Shock  incarceration  is  a 
relatively  new  alternative  sanction 
which  provides  a  choice  between 
traditional  prison  incarceration  and 
supervised,  community-based  release, 
predominantly  for  the  young,  non- 
violent, first  offender,  age  18-25,  who 
was  a  short  sentence.  These  programs 
operate  under  several  names;  "shock 
incarceration"  and  "boot  camp"  are 
probably  the  most  common.  The  sperifir 
components  of  these  programs  vary 
including  activities  such  as  work, 
community  service,  education  and 
counseling.  Some  programs  require 
intensive  supervision  upon  release 

However,  one  similarity  among  all 
programs  is  a  highly  structured,  military 
type  environment  where  offenders  are 
required  to  participate  in  drills  and 
physical  training,  all  of  which  is  directed 
by  staff  in  a  military,  or  boot  camp, 
atmosphere.  The  sentence  lengths  are 
usually  shorter  than  traditional 
detention  and  are  seen  by  proponents  at> 
cost-effective  means  of  reducing  prison 
overcrowding.  Proponents  also  argue 
that  the  short-term,  demanding  and 
rigorous  boot  camp  component  of  the 
programs  will  be  rehabilitative  and 
reduce  recidivism. 

Program  description:  The  criminal 
justice  system's  expanded  efforts  to 
apprehend  and  prosecute  both  the  drug 
trafficker  and  drug  user  requires  that 
new  alternative  sanctions  be 
established.  This  program  will 
demonstrate  the  integration  of  drug 
treatment  components  into  shock 
incarceration  programs,  to  provide  an 
opportunity  to  test  the  feasibility  and 
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effectiveneea  of  expanded  oHemfaf 
treatmeiU  and  cowntfamwing  a  variety 
of  drug  treatment  iikmMMm  fer  youthful 
drug  and  drug  dependeirt  offender. 

Eligibility  and  sehciion  criteria:  Xki» 
is  a  competitive  program.  1  lowever. 
appiicationa  from  existing  shock 
incarceration- type  piogiama  to  estabKsh 
or  enhance  drug-de^pendent  offender 
treatment  efforts  will  receive  funding 
priority. 

Award  period:  Grants  wiH  be  for  12 
months. 

Award  amount  Two  grants  will  be 
awarded  for  approximately  SZ50.000,  for 
a  program  total  of  $500,000. 

Dae  date:  Applications  should  be 
submitted  no  later  than  March  31. 1908. 

Contact  person:  The  BJ A  contact  for 
additioiwl  hifonnation  is  Nicholas 
Demos.  Chief,  Corrections  Branch.  202/ 
272-4605. 

Program  title:  Correctional  Industry 
Informatioo  Clearinghouse. 

Goals /obfectives:  To  support 
improved  operations  and  expansions  of 
stale  correctional  industries,  both  as  a 
means  to  reduce  inmate  idleness  and  to 
develop  revenues  for  a  variety  of 
correctional  and  social  purposes. 

Background:  This  profect  provides 
publicatioas.  technical  assistance  and 
special  reaaardi  for  state  prison 
indttslhes.  It  is  a  cootinuatioa  of  a 
clearinghouse  for  state  prison  industries 
developed  at  the  Aaierican  Correctional 
Asaociatioa  (ACA)  in  19M. 

Progran  description:  ACA  staff 
handle  technical  assistanoe  requests  on 
a  wide-range  of  prison  and  iaii  industry 
issues,  including  legislation,  personnel 
procadoraa,  mariieting  and  sales,  and 
organizatiim  and  management  as  well 
as  ioint  ventures  urith  the  private  sector. 
Requests  are  handled  through  document 
retrieval  aad  reproduction,  special 
research,  and  operation  of  Cl-NET.  the 
automated  tniormation  system.  Periodic 
bulletins  on  txipics  of  special  interest  are 
distributed  to  all  state  prison  and  )ail 
indostrie*. 

EligibUity  and  aetecthn  criteria:  The 
American  Correctioiial  Association  will 

submit  a  continuation  application. 
Award  period  This  award  will  extend 

the  current  project  for  a  period  of  12 

months,  through  March,  1980. 
Award  amount:  Up  to  flTS.OOO  will  be 

awarded  to  the  American  Correctional 

Association. 
Due  date:  An  application  fbr 

continuation  funding  will  be  due  by 

February  tS.  1880. 
Contact  person:  The  B|  A  contact  for 

additional  information  is  Nicholas 

Demos.  Chief.  Corrections  Branch.  202/ 

272-4006. 


Program  title:  Strategic  Planning  for 
Prison  Indaslrias. 

Coals/objectives:  To  assist  state 
correctional  industries  to  develop  long- 
range  growth  and  oiarketJng  plans  for 
the  expansion  of  their  operations. 

Background:  This  is  an  ongoing 
program  which  provides  technical 
assistance  and  small  grants  to  stale  and 
local  correctional  industries  to  complete 
long-range  business  plans. 

Program  description:  This  program 
will  provide  technical  assistance  to  state 
correctional  industries  to  expand  their 
business  operations.  The  emphasis  will 
be  on  long  term  strategic  planning, 
defining  business  obiectives,  growth 
markets,  and  means  of  financing  growth. 
Small  sub-grants  of  $10,000  to  $25,000 
per  state  may  be  approved  by  B]A 
through  the  Technical  Assistance 
Coordinator,  tfte  Institute  for  Economic 
and  Policy  Studies-Correctional 
Economics  Center. 

Eligibility  and  selection  criteria:  This 
will  be  a  continuation  grant  to  the 
Institute  for  Economic  and  Policy 
Studies.  Two  small  sub-grants  wiH  be 
authorized  by  B)A  on  a  competitive 
basis.  V\A  will  submit  a  separate 
notification  to  all  state  and  metropolitan 
correctional  agencies  in  early  1989.  The 
criteria  will  be  detailed  in  that  special 
announcement 

Award  period:  This  supplement  will 
fund  the  project  for  12  additional 
months,  through  February.  1990. 

A  ward  amoant  Up  to  $175,000  will  be 
awarded  to  the  Institute  for  Economic 
and  Policy  Studies,  earmarked  to  be 
distnbut«l  as  follows;  Approximately 
SSO.O00  for  two  new  Mate  prison  or 
metropolitan  jail  industry  planning 
studier,  $75,000  for  short-term  technical 
assistance  to  prison  and  jail  industries 
and  regional  meetings:  and  $SOjOOO  for 
administration  and  special  studies  at  die 
direction  of  B|A. 

Due  date:  TTie  Institute  for  Economic 
and  Policy  Studies  will  submit  an 
application  for  continuation  funding  by 
March  15. 1960. 
Contact  person:  The  BjA  contact  for 

additional  information  is  Nichols  Denioa 

Chief.  Correctiotts  Branch.  202/272-4805. 

Program  title:  Automation  of  the 
Probation  and  Parole  Interstate 
Compact. 

Goals/objectives:  To  initiate  a  pilot 
automated  system  to  facilitate  the 
transfer  process  for  probationers  and 
parolees  moving  between  states  under 
the  recently  reprised  tnterstate  Compact. 
The  goal  is  to  increase  public  safety  and 
accountability  of  probationers  and 
parolees,  especially  for  offenders  with 
addiction  problems,  through  a  rapid 
transfer  process. 


Background:  Current  estimates  are 
that  we  are  approaching  lOOJXX) 
transfers  of  probationers  and  parolees 
between  states  each  year.  These 
transfers  are  made  under  the  teems  oC 
the  Interstate  Compact  which  was 
recently  revised  to  include  automated 
transfers.  An  extensive  sarvey  of  the 
states  revealed  that  the  current  transfer 
process  is  slow,  burdensome  and 
unwieldy,  often  leaving  probationers 
and  parolees  without  supervision  for 
months.  The  National  Institute  of 
Corrections  funded  a  project  to  revise 
the  Interstate  Compact  and  that  has 
been  completed 

Six  states  with  high  votuines  of 
transfers  have  volunteered  to  test  and 
evaluate  a  computerized  system  of 
transfers.  The  six  states  are:  California. 
New  York.  New  |ersey.  Pennsylvania. 
Florida  and  Texas.  The  project  has  been 
carefully  planned  over  the  past  two 
years  by  the  Interstate  Compact 
Association  Information  Network 
Coflunittee  with  staff  from  the  Council 
of  State  Governments.  Technical 
assistance  was  provided  by  SEARCH 
Group.  Inc. 

Program  description:  The  program 
will  be  conducted  by  the  Probation  and 
Parole  Compact  Administrators 
Association,  with  staff  and  financial 
management  by  the  Council  of  State 
Governments,  the  Secretariat  for  the 
Association.  One  of  the  objectives  is  to 
insure  proper  supervision  of  higher  risk 
drug/alcohol  dependent  offenders,  and 
their  entry  into  proper  treatment  .' 

programs.  Six  states  are  ready  to  test 
the  automated  transfer  system.  After  ttie 
evaluation  other  states  may  be  added  to 
the  system. 

The  Council  of  State  Governments' 
MicroVAX  computer  facility  in 
Lexington,  Kentucky,  will  serve  as  the 
central  "Mailbox"  for  the  transfers.  Data 
record  exchange  will  be  supplemented 
by  fax  machines.  The  "Mailbox"  would 
be  accessed  by  the  pilot  states  from 
dedicated  personal  computers  and 
modems  secured  through  project  funds 
and  maintained  at  the  states'  expense. 
Eligibility  tmd  selection  criteria:  The 
project  will  be  implemented  by  the 
Probation  and  Parole  Compact 
Administrators  Association,  through  its 
Interstate  Compact  Association 
Information  Network  Committee.  Staff 
and  financial  management  will  be 
provided  by  the  Council  of  Stale 
Governments. 

Award  period:  This  will  be  for  12 
months. 

Award  amoant:  Up  to  $230,000  is 
earmarked  for  this  project. 
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Due  date:  An  application  is  due  from 
the  Compact  Administrators 
Association  by  January  15, 1989. 

Contact  person:  The  BJ  A  contact 
person  for  additional  information  is 
Nicholas  Demos,  Chief,  Corrections 
Branch,  202/272-4605. 

Program  title:  Intensive  Supervision 
for  Drug  Offenders  (Probation  and 
Parole)  Training  and  Technical 
Assistance. 

Goals/objectives:  To  provide  a 
minimum  of  eight  intensive  training 
institutes  to  states  or  jurisdictions  that 
are  ready  to  implement  an  intensive 
supervision  for  drug  offenders  project 
Training  institutes  will  be  provided  on 
planning,  implementation  strategies,  and 
problem-solving.  It  is  anticipated  that 
approximately  16  jurisdictions  will  be 
reached  through  these  training 
institutes. 

5ocA,gro(i/)(/- Prison  crowding  is,  and 
will  continue  to  be,  the  most  pressing 
issue  facing  state  correctional  facilities. 
Intensive  supervision  is  one  of  the 
ahernatives  available  to  the  corrections 
system  to  help  alleviafe  crowding. 
Intensive  supervision,  if  properly 
implemented,  can  offer  some  cost  and 
bed  saving  respite  for  crowded 
institutions.  Some  jurisdictions  could 

^    benefit  from  intensive  training  that  will 

,  ;  provide  assistance  in  the 
'implementation  phases  of  program 

;'  development 

' ,     In  fiscal  years  1986-1968,  BJA  funded 

''■'.an  Intensive  Supervision  Denranstration 
Program.  This  Program  provided  funding 
for  10  demonstration  sites,  national 
technical  assistance,  intensive  training, 
and  an  independent  evaluation.  Six  out 
of  the  10  demonstration  sites  were 
specifically  targeted  to  provide  services 
to  drug  offenders. 

The  National  Council  on  Crime  and 
Delinquency  (NCCD),  in  conjunction 
with  Rutgers  University,  has  developed 
and  utilized  a  very  successful  training 
and  planning  format  for  the  BJA 
intensive  supervision  demonstration 
program.  This  basic  format  will  be  used 
for  this  new  effort,  and  the  experience 
and  expertise  of  NCCD  and  Rutgers  will 
be  brought  together  to  implement  this 
program. 

Program  description:  This  program 
has  two  components:  (1)  The  provision 
of  specialized  intensive  training 
seminars  to  provide  management  and 
operational  training  focused  on  program 
development  planning,  implementation 
strategies,  and  problem-solving;  and  (2) 
the  provision  of  a  comprehensive 
technical  assistance  package  that  will 
provide  on-site  consultation  to  ensure 
successful  program  operation.  Projects 
must  evidence  a  commitment  to 


emphasize  urinalysis,  treatment  and 
surveillance. 

This  program  will  provide  all  training 
costs,  travel,  and  per  diem  directly 
related  to  attendance  at  the  training 
sessions.  No  project-related  costs  will 
be  paid  out  of  this  grant. 

Eligibility  and  selection  criteria: 
Interested  states  or  jurisdictions  must 
meet  four  criteria  prior  to  selection  for 
participation  in  training  institutes: 

•  Priority  will  be  given  to  those  states 
that  are  involved  in  the  Prison  Capacity 
or  the  Department  of  Corrections  Drug 
Treatment  Strategy  Programs.  Other 
jurisdictions  will  be  considered  on  a 
space  available  basis.  Some  weight  will 
also  be  given  to  geographic  distribution 
of  interested  jurisdictions. 

•  This  training  is  for  those 
jurisdictions  ready  to  implement  an 
Intensive  Supervision  project.  It  is 
expected  that  the  Project  Director  and 
approximately  3-4  additional  staff 
members  who  will  be  working  on  this 
program  will  take  part  in  these  training 
seminars.  Applicants  must  show 
evidence  that  they  will  be  ready  to  begin 
implementation  of  a  program 
immediately  after  the  first  training 
session. 

•  All  intensive  supervision  projects 
involved  in  this  training  must  either 
show  evidence  of  an  existing  treatment 
component  or  a  willingness  and  funds  to 
develop  a  treatment  component. 

•  States/jurisdictions  must  indicate  a 
willingness  to  participate  m  both 
training  institutes. 

Requests  will  be  reviewed  by  NCCD 
and  B)A,  with  fmai  approval  for  site 
selection  made  by  BJA. 

The  National  Council  on  Crime  and 
Delinquency,  building  upon  their 
specialized  experience  with  BJA's  10 
demonstration  sites,  will  receive  a  grant 
to  provide  technical  assistance  and 
training  services. 

Award  period:  This  program  will 
extend  for  12  months. 

Award  amount-  Up  to  $150,000  has 
been  earmarked  for  this  national 
training  and  technical  assistance  grant. 
All  training,  travel  and  per  diem  costs 
will  be  paid  for  selected  sites  via 
voucher  submission  to  NCCD. 

Due  date:  Completed  application  from 
NCCD  is  due  within  15  days  of  the  date 
of  this  announcement. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Kim  C. 
Rendelson,  Program  Manager, 
Corrections  Branch.  202/272-4605.  For 
those  jurisdictions  interested  in  the 
training  institute,  please  contact  Doug 
Holien,  NCCD,  Director  of  Research, 
Technical  Assistance  and  Programs, 
608/274-6882,  to  express  interest  and 
obtain  a  copy  of  eligibility  criteria. 


Program  title:  Coordinated 
Interagency  Drug  Training  and 
Technical  Assistance. 

Goals /objectives:  To  coordinate  and 
enhance  the  parallel  efforts  of 
probation/parole  officers  and  drug 
treatment  practitioners  throu^  cross- 
training.  To  develop  activities  that  will 
expand  networks  and  improve 
community  management  of  the  drug- 
dependent  offender. 

Background:  Coordinating  services 
between  the  criminal  justice  and 
treatment  systems  is  a  complex  process. 
Each  system  tends  to  define  client  goals 
and  the  manner  in  which  the  goals  are 
accomphshed  differently.  Desired 
behavioral  outcomes  for  the  criminal 
justice  system  focus  on  recidivism, 
whereas  the  treatment  system  is  more 
interested  in  treatment  retention  and 
drog-free  days. 

Drug  dependent  offenders  require 
close  community  supervision.  If  such 
individuals  are  sentenced  to  probation 
or  released  from  prison  on  parole 
without  a  strong  monitoring  component 
that  promotes  socially  acceptable 
behavior  and  provides  treatment  for 
drug  dependency,  public  safety  may  be 
endangered  and  judicial  intent  thwarted. 

Initiating  comprehensive  drug 
programs  for  offenders  requires 
flexibility  in  policy,  strategy  and 
technology.  Cooperative  planning  by 
probation /pa  role  systems  and  drug 
treatment  systems  is  essential  to  this 
process.  An  important  step  in 
cooperative  planning  is  to  share  and  in 
some  cases  consolidate,  information  and 
resources. 

Full  case  management  programs  for 
offenders,  emphasizing  reduced  case 
loads  and  combining  strong  monitoring, 
sanctions  and  community-based 
services,  is  certain  to  be  a  more 
effective  intervention  strategy  than 
simply  assuming  that  a  jail  term  will 
"cure"  the  deviant  behavior  and 
accompanying  drug  dependency. 

Highly  structured,  daily  supervision 
for  drug-dependent  offenders  is 
essential  to  protect  public  safety. 
Frequent  drug  testing,  random  home 
visits  and  collateral  contacts  with  family 
and  employers  work  in  tandem  with 
drug  treatment  and  employee 
assistance.  In  addition,  a  system  of 
prompt  positive  and  negative  sanctions 
work  most  effectively  when  probation/ 
parole  and  treatment  work  in  a 
coordinated  effort  with  the  individual 
offender. 

Criminal  justice  and  drug  treatment 
agencies  have  traditionally  had  an 
almost  adversarial  relationship  because 
of  "turf  issues  and  a  blurry  line 
dividing  roles  and  functions. 
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Recognizing  Ik*  potential  pitfalls  and 
working  to  avoid  them  are  two  vftai 
actions  that  are  often  o««r1oaked. 
Cooperative  interagency  agreements, 
ioint  training,  and  efforts  to  darify  roies 
and  functions  can  significantly  enhance 
(he  chances  that  both  systems'  goals 
will  be  reached. 

Program  deacription:  The  Coordinated 
Interagency  Drug  Training  and 
Technical  Assistance  Program,  in  its 
entirety,  will  develop  and  implement 
joint  training  for  both  probation/parole 
officers  and  for  treatment  practitioners. 
Two  national  organizations  representing 
the  two  fields  will  work  together  The 
National  Association  of  Stale  Alcohol 
and  Drug  Abuse  Directors  (NASADAD) 
and  the  American  Probation  and  Parole 
Association  (APPA).  Their  cooperative 
efforts  will  help  gamer  support  imm 
their  constituents  and  will  ensure  that 
the  project's  approach,  materials  and 
use  of  laaguage  are  appropriate. 
Training  activities  will  be  cooducled 
under  (he  auspices  of  a  Justice/ 
Treatment  Coalition  composed  of 
nationally-known  experts  and 
representatives  from  both  oiganizatioos. 

The  full  project  plan  for  the  program 
includes:  Determining  the  specific 
problems  and  issues  to  be  addressed 
and  developing  a  curriculum  which 
matches  the  joint  needs  of  the  two 
fields:  conducting  training  of  the  trainers 
who  will  (each  the  material:  conducting 
60  two-day  seminars  (at  least  one  in 
each  state)  which  train  probation/parole 
and  treatment  personnel  jointly: 
providing  follow-up  technical  assistance 
as  needed:  evaluating  a  portion  of  the 
training  3  to  4  months  later  and 
preparing  and  diaseminating  a  Program 
Brief  oudining  (he  training's  critical 
elements  and  guiding  principle*. 

However,  in  FY  1960,  B|A  wiU  fund 
only  the  following  activities:  Start-up 
and  needs  assessment  curriculum 
development  and  teacher  training:  pilot 
training,  site  evaluation  and  analysis  of 
impact:  plan  for  completion  of  projects. 

Eligibility  and  selection  criteria:  This 
award  will  be  made  to  NASADAD  and 
the  Council  of  State  Governments. 
APPA  based  on  a  negotiated 
cooperative  agreement. 

Award  period:  The  period  of 
performance  for  the  full  project  is 
estimated  to  be  24  months.  However. 
B|  A  will  fund  only  12  months  of  acthdty 
during  FY  1980. 

Amjrd  amount  \ip\oVflOXOQ\» 
available  for  this  award. 

Due  date:  Application  for  the 
cooperative  agreement  will  be  d«e  by 
February  IS.  198S. 

Contact  perton:  The  B)  A  contact  for 
addMional  infomation  is  |ody  Focman. 
Program  Manager.  Dfvg  Abnae/ 


Information  Systems  Branch.  202/272- 
4601. 

Program  title:  BIA/Public  Health 
Service  Drug  Treatment  Intervention. 

Coak/obfectivos:  To  develop  a  nodd 
substance  abuse  program  that  will 
incorporate  the  needs  of  the  corrections 
system  with  the  services  of  tiw  US. 
Public  Health  Service  (PHS).  This 
program  will  provide  substance  abuse 
diagnosis  and  treatment  referral 
services  to  local  and  county  jail  inmates 
and  offenders  on  Intensive  Supervision 
by  PHS  community  and  migrant  health 
centers.  A  national  conference  of  public 
and  correctional  health  care  providers 
will  result  from  this  effort 

The  objectives  are  to: 

•  Provide  a  continuum  of  health  care 
and  substance  abuse  treatment  to 
offenders,  and 

•  Foster  the  development  of  a 
network  of  criminal  justice  and  health 
care  agencies  to  better  serve  the 
substance  abuse/treatment  needs  of  jail 
inmates,  probationers,  and  parolees. 

Background:  Although  some  public 
health  centers  are  providing  direct 
health  services  to  correctional  agencies, 
few  are  actually  working  together.  This 
program,  therefore,  presents  a  logical 
mechanism  for  integrating  community 
and  correctional  facilities  interests  in 
substance  abase  and  treatment 
Inmates,  probationers  and  parolee* 
return  to  their  communities  with 
untreated  substance  abuse  problems 
which  continue  to  cause  medical 
problems  for  the  individual  as  well  as 
societal  problems  for  the  oonununity  in 
general  Under  an  existing  Interagency 
Agreement  with  PHS.  it  has  been 
mutually  agreed  to  enter  hito  a  foint 
venture  to  develop  a  model  substance 
abuse/intervention  prognun(s)  within 
the  correctional  system. 

Program  description:  This  program  is 
divided  into  the  follonving  two 
components: 

•  Program  Planning  and 
Implementation:  A  number  of  host  sites 
will  be  identified  by  B)A  and  PHS. 
based  on  locations  of  existing  local 
health  centers  and  location  of 
correctional  facilities.  Facilities  will  be 
contacted  to  determine  interest.  Public 
health  and  correctional  officials  will  be 
working  together  to  plan  and  implement 
program  goals,  deveiop  appropriate 
policies  and  procedures  to  integrate 
correctional  needs  with  health  care 
services.  A  Program  Manual/ Guidebook 
wiH  be  developed. 

•  National  Conference:  Based  on 
documentation  and  expertise  gleaned 
from  program  operation,  a  joint  national 
conference  on  substance  abuse  for 
public  health  and  correctional  faeahh 


care  providers  will  be  conducted  in  the 
latter  portion  of  this  program  effort 

Eligibility  and  selection  criteria:  An 
award  will  be  made  to  Correctional 
Research  Institute,  based  on  their 
existing  working  relationship  wi(h  PHS 
and  exisdng  available  consultant 
network  established  under  a  previous 
grant  As  the  national  program 
coordinator.  Correctional  Research 
Institute  will  be  responsible  for 

•  A  design  for  joint  administrative 
oversight  and  provision  of  onsite 
consultation  and  information 
dissemination  to  assist  in  the 
development  and  implementation  of 
selected  sites: 

•  A  design  for  implementation  of  the 
joint  national  conference;  and. 

•  A  design  for  joint  evaluation  which 
provides  some  impact  assessment. 

Award  period:  This  will  be  a  12  month 
effort 

Award  amount-  Up  to  $150,000  is 
earmarked  for  this  program. 

Due  date:  The  application  from  the 
Correctional  Research  Institute  is  due  no 
later  than  March  31, 1988. 

Contact  person:  The  B{A  contact  for 
additional  information  is  Kim  C 
Rendelson.  Program  Manager. 
Corrections  Branch.  2OZjZ72rAB0a. 

Program  title:  Drug  Treatment  in  a  fail 
Setting  Demonstration. 

CoaJs/obfectives:  To  assist  local  jails 
and  community  corrections  agencies  to 
improve  (heir  drug  screening  and 
treatment  services,  through  the 
continuation  funding  of  one  of  the  model 
jails  funded  in  FY  1987.  The  emphasis  of 
this  program  is  on  drag  treatment  in 
larger  metropolitan  jails,  but  training 
and  clearinghouse  services  will  be 
provided  for  smaller  jails  as  well. 

Background:  In  FY  1987.  the  American 
Jail  Association  (A|A)  proposed  a 
national  research  and  demonstration 
^pro^vm  to  assist  jails  and  community 
corrections  agencies  in  improving 
screening  and  treatment  for  drug 
offenders.  In  FY  1987.  BJA  funded  two 
national  models,  and  in  FY  1968.  funded 
one  additional  site.  These  projects  are 
located  in  Pima  County,  AZ: 
Hillsborough  County  (Tampa).  FL;  and 
in  Cook  County  (Chicago).  IL 

Program  description:  This  program 
win  bef  continued  to  provide  for  the 
following  components: 

•  Continuation  funding  of  one  existing 
pilot  project  at  approximately  $3504X)0. 
The  model  site  will  cooperate  in  the 
transfer  of  project  components  from  the 
model  jail  to  others  jails  through 
documentation  and  host  visits. 

•  Transfer  of  project  components 
from  the  other  existing  model  jails  to 


?!ffi^" 
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other  metropolitan  jails  through 
documentation  and  hos(  visits:  and. 

•  Continued  research  updates  on 
success  in  reducing  drag  abuse  and 
recidivism  rates  through  a  combination 
of  institutional  and  community 
(reatment 

Eligibility  and  selection  criteria:  For 
(he  pilot  project  to  be  continued 
.  eligibility  criteria  include:  Level  of 
in(egra(ion  of  jail  and  community 
treatment  components; 
comprehensiveness  of  the  drug 
(rea(ment  component:  strategy  for 
aftercare;  support  from  local 
correctional  and  drug  treatment 
officials:  strategy  for  enlisting  the 
cooperation  of  corrections  officers  and 
overcoming  resistance  to  treatment 
programming:  and  local  funding  sources 
committed  to  the  project.  Projects  are 
strongly  encouraged  to  combine  block 
grant  and  discretionary  funds  to  the 
extent  possible.  The  American  Jail 
Association  will  continue  to  be  the 
National  Program  Coordinator  for  this 
program. 

Award  period:  The  new  avrard  will 
extend  (he  project  for  12  months. 

A  ward  amount:  Up  to  $460,000  is 
earmarked  for  this  program,  (o  be 
di8tribu(ed  as  follows:  $110,000  for  a 
gran(  to  the  American  Jail  Association 
for  administration,  technical  assistance, 
and  (he  research  component  and 
$350,000  to  continue  one  jail  project 

Due  date:  Applications  must  be 
submitied  to  BJA  by  the  AJA  and  by  the 
site  to  be  continued  no  later  than 
Febraary  1, 1989. 

Program  contact-  The  BJA  contact  for 
additional  information  is  Kim  C. 
Rendelson,  Program  Manager. 
Corrections  Branch.  202/272-4805. 

Program  title:  Technical  Assistance  to 
Corrections  Agencies. 

Goals/objectives:  To  provide  a  range 
of  site-specific  technical  a8sis(ance  and 
training  in  support  of  new  block  grant 
and  non-block  grant  projects  in 
correctional  institutions  and  in 
community  corrections  agencies:  and  lo 
support  BJA-initia(ed  special  projects. 

Background:  In  FY  1987.  BJA  funded 
Corrections  Research  Instituie  (CRI)  (o 
provide  a  range  of  site-specific  technical 
assistance  and  training  efforts  in 
support  of  new  block  grant  and  non- 
blodc  grant  projects  in  correctional 
institutions  and  in  communiiy 
corrections  agencies.  This  program  was 
developed  with  the  recognition  (ha( 
state  departments  of  corrections,  local 
jails,  and  community  corrections 
agencies  would  be  impiemeniing  a  wide 
range  of  drug  screening,  drug  treatment 
and  rehabilitation  projects  with  block 
and  non-block  grant  funds.  U  was 
recognized  that  many  of  \hea%  new  or 


expanded  drug-related  projects  could 
have  a  significant  impact  on  the 
operations  of  corrections  agencies,  and 
that  there  would  be  a  substantial  need 
for  technical  assisiance  and  (raining  to 
support  these  projects.  Six  to  eight 
regional  training  seminars  on  drug- 
relaled  topics  were  scheduled,  and  in 
addition,  twenty-five  of  these  grant 
funds  were  set  aside  for  special  projects. 

Program  description:  A  supplemental 
grant  will  be  awarded  to  Corrections 
Research  Institute  to  continue  providing 
technical  assistance  and  training 
activities.  It  is  projected  that  another  six 
regional  or  Stale  seminars  will  be 
implemented  on  special  topics  related  (o 
drugs,  such  as  special  handling  of  drug 
dealere,  eliminating  drugs  in  the 
institution,  model  personnel  and  job 
descriptions,  and  community 
supervision.  It  is  also  projected  that  up 
to  60  additional  on-site  technical 
assistance  assignmen(s  will  be 
completed,  covering  drug  treatment 
organization,  management,  and 
screening  instruments. 

Implementation  will  continue  to  be 
delivered  primarily  on  a  broker  basis, 
i.e..  maximum  use  will  be  made  of 
exprienced  administrators,  practioners. 
and  consultants.  Twenty-five  percent  of 
grant  funds  will  again  be  earmarked  for 
special  projects  at  the  direction  of  BJA. 

Eligibility  and  selection  criteria:  One 
national  scope  grant  will  be  awarded  to 
Corrections  Research  Institute  to 
continue  their  present  efforts.  CRI  must 
submit  a  Federal  SF-424  application 
which  must  include  a  complete  budget 
efforts  to  be  continued,  up-to-date  staff 
capabilities,  up-to-date  consultant 
capabilities,  any  changes  in  present 
operation. 

Award  period:  This  award  will  be  for 
12  months. 

A  ward  amount  Up  to  $250,000  is 
earmarked  for  this  project 

Due  date:  An  application  is  due  at  ^A 
no  later  than  January  15. 1988. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Kim  C 
Rendelson.  Program  Manager. 
Corrections  Brandi.  202/272-4605. 

Program  title:  Comprehensive  State 
Department  of  Corrections  Treatment 
Strategies  for  Drug  Abuse. 

Goals/objectives:  To  reduce 
recidivism  rates  of  major  drug  using 
offenders  by  a  range  of  drug  treatment 
programs  and  community  supervision 
and  treatment 

Background:  This  program  was 
initiated  in  FY  1967  to  assist  state 
departments  of  corrections  to  expand 
and  upgrade  drug  treatment  and 
rehabili(ation  activities  in  all  state 
institutions.  BJA  selected  Narcotic  and 


Drug  Research.  Ina  (NDRl).  as  the 
national  program  coordinator  to  assist 
with  technical  assistance  and  training. 
Six  states  were  selected  for  Phase  I 
Planning  contracts  for  the  first  year 
Connecticut.  New  York.  Delawa^ 
Florida,  Alabama,  and  New  Mexico.  All 
six  states  are  now  in  the  implementation 
phase  and  four  new  states  were  added 
to  Phase  I  in  FY  1988:  New  Jersey, 
Oregon,  Washington,  and  Hawaii. 

Program  description:  The  major 
objective  is  to  develop  a  range  of  model 
state  drug  trealment  activities  including: 
Therapeutic  communiiies,  drug  resource 
centers,  drag  education,  and  self-help 
groups  that  can  be  integrated  into 
existing  and  proposed  institutions.  An 
ancillary  objective  is  to  train  corrections 
and  (reatment  staffs  in  the  latest 
techniques  for  drug  treatmeni.  Lastly, 
the  program  has  an  evaluation  objective, 
whereby  both  the  treatment  process  and 
the  impact  will  be  assessed. 

Eligibility  and  selection  criteria:  No 
new  Phase  I  planning  states  will  be 
added  to  the  program  a(  this  time.  Only 
those  states  presently  working  through 
their  planning  phases  are  eligible  to 
submit  apphcations  for  the 
Implementation  Phase.  NDRl  will 
receive  a  supplemental  award  to 
continue  its  technical  assistance  to 
participating  sites.  Site  applicants  mu8( 
submii  comple(ed  SF  424  applications  to 
BJA  upon  completion  of  their 
comprehensive  plan.  The  curren( 
planning  states  should  be  ready  for 
implementation  projects  in  the  Spring  or 
Summer  of  1989. 

Award  period:  All  implementation 
grants  will  be  for  a  12  month  period.  The 
NDRl  supplemental  award  will  be  for  an 
additional  12  months. 

Award  amount  Up  to  $1,800,000  is 
earmarked  for  this  program  to  be 
distributed  as  follows:  $1,300,000  for 
implementation  grants  to  those  states 
that  have  completed  Phase  I  with  an 
approved  plan  by  BJA  and  NDRl  and 
$500,000  is  set  asisde  for  continuation  of 
technical  assistance  and  training 
through  NDRl. 

References:  Information  packets  on 
prison  drug  treatment  programs  are 
available  from  NDRl  upon  request 
Address  requests  to  Lenny  Poisner. 
Narcotics  and  Drug  Research.  Inc  3d 
Floor.  11  Beach  Street  New  York.  NY. 
10013. 

Due  dates:  implementation 
applications  are  due  in  the  Spring  or 
Summer  of  1969  from  those  current 
Phase  I  states  that  complete  their 
implementation  plans.  NORl's 
supplemental  application  is  due  by 
Febraary  1. 1969. 
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Contact  person:  The  B|A  contact  for 
additional  information  is  Nicholas 
Demos,  Chief,  Corrections  Branch.  202/ 
272-4605. 

Program  title:  Probation  and  Narcotic 
Interdiction  National  Training  Program. 

Coals/objectives:  To  reduce  the 
incidence  of  drug  abuse  and  subsequent 
arrests  or  revocation  of  offenders  on 
probation  or  parole.  The  objective  is  to 
provide  probation  and  parole  line 
officers  with  the  knowledge  and  skills  to 
detect  drug  use.  assess  severity,  and 
learn  techniques  of  surveillance,  testing, 
and  intervention. 

Background:  This  national  scope 
research  and  training  program  was 
developed  by  the  American  Probation 
and  Parole  Association  and  the  National 
Association  of  Probation  Executives  to 
strengthen  the  ability  of  probation  and 
parole  officers  in  detecting  and  treating 
drug  abuse.  The  grantee  is  documenting 
and  disseminating  successful  models  of 
drug  screening,  intervention  and 
treatment,  and  the  means  of 
strengthening  relationships  with 
community  treatment  agencies.  The 
project  is  staffed  by  the  Council  of  State 
Governments,  which  provides 
Secretariat  services  to  the  American 
Probation  and  Parole  Association. 

Program  description:  This  progran  is 
divided  into  three  phases: 

•  National  search  and  docuiAentation 
of  successful  probation /parole  drug 
surveillance  and  intervention 
techniques,  and  successful  models  of 
probation/parole  coordination  with 
community  treatment  agencies 
(completed); 

•  Development  of  a  Training  Manual 
for  Probation/Parole  agencita;  and 

•  Seven  training  seminars  for 
approximately  250  Probation  Executives 
and  Training  Directors  (training  the 
trainers).  Successful  program  models 
will  also  be  disseminated  to  state 
legislative  and  executive  officials. 

Continuation  funding  will  allow 
training  of  an  additional  300  probation/ 
parole  administrators  and  trainers  in 
1969  through  an  additional  six  or  seven 
seminars. 

Eligibility  and  selection  criteria:  This 
will  be  a  continuation  grant  to  the 
Council  of  State  Governments,  as 
Secretarial  to  the  American  Probation 
and  Parole  Association  and  the  National 
Association  of  Probation  Executives. 

Award  period:  The  current  grant  will 
be  extended  for  a  period  of  15  months. 

Award  amount-  Up  to  $250,000  is 
earmarked  for  this  program  for  six  or 
seven  additional  regional  seminars.  One 
of  the  seminars  may  take  place  at  the 
APPA  annual  institute. 


Due  date:  An  application  for 
extension  of  this  program  will  be  due  by 
March  1. 1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Nicholas 
Demos.  Chief,  Corrections  Branch.  202/ 
272-1805. 

Program  title:  Private  Sector/ Prison 
Industry  Enhancement  Certification 
Technical  Assistance  and  Training. 

Goals /objectives:  To  provide 
technical  assistance  and  training  to 
current  certified  agencies  and  interested 
organizations  and  applicants  of  the 
Prison  Industry  Enhancement  Program 
to  assist  in  complying  with  the  nine 
mandatory  program  requirements  for    . 
participation.  These  certified  projects 
represent  prison  industries  operated  at 
free-world  standards  and  paying  , 
prevailing  wage  rates  under  special 
legislation  authorized  by  the  Congress. 
The  benefits  received  are  the 
availability  to  sell  prison-made  goods  in 
interstate  commerce  and  to  federal . 
agencies. 

Background:  18  U5.C  1761  ,  ,^ 

implements  the  Prison  Industry        ^    . , 
Enhancement  Program  originally 
authorized  within  the  Justice  System 
Improvement  Act  of  1979.  The  program 
provides  exemption  from  Federal 
constraints  on  the  marketabiUty  of  non- 
Federal  prison-made  goods  by 
permitting  the  sale  of  these  products  in 
interstate  commerce  and  to  the  Fecdeial 
Government  Up  to  20  non-Federal  : 
prison  industry  projects  may  be  certified 
for  this  exemption  when  their  operation 
has  been  determined  by  the  Director  of 
the  Bureau  of  Justice  Assistance  to  meet 
statutory  and  guideline  requirements. 
The  certified  projects  are  designed  to 
place  inmates  in  a  realistic  working  and 
training  environment  enabling  them  to 
acquire  marketable  skills,  thus 
potentially  increasing  the  possibilities 
for  successful  rehabilitation  and  the 
chances  for  meaningful  employment 
upon  release.  Tensions  are  reduced  in 
participating  institutions  as  idleness 
decreases.  Project  woricers  alleviate 
some  of  the  costs  of  incarceration  by 
contributing  room  and  board  and  family 
support  payment,  and  becoming 
taxpayers,  and  victims  of  crime  are 
compensated  for  their  loss. 

Program  description:  This  project  »vill 
be  a  continuation  of  the  present 
technical  assistance  and  training 
cooperative  agreement  with  the 
American  Correctional  Association,  to 
support  the  Private  Sector/Prison 
Industry  Enhancement  Certification 
Program.  The  Program  requires  that 
state  and  local  units  of  government 
comply  with  the  following  legislative- 
mandated.conditions  and  administrative 


authority:  Statutory  authority  to 
administer  prison  industry  program; 
contributions  to  victims  compensation 
or  victim  assistance  programs: 
consultation  with  organized  labor 
consultation  with  local  private  industry; 
payment  of  prevailing  wages;  free 
worker  displacement;  voluntary 
participation;  worker  compensation;  and 
private  sector  involvement. 

The  cooperative  agreement  shall 
provide  for  the  use  of  expert  personnel 
from  previously  certified  projects  who 
have  demonstrated  skill  in  achieving 
administrative,  correctional  and 
business  objectives.  These  experienced 
prison  industry  officials  will  help 
upgrade  other  project  management 
systems,  assist  in  resolving  operational 
problems,  and  enhance  communication 
and  sharing  among  project  participants. 
Depending  on  interest  expressed  by 
state  and  local  governments,  up  to  20 
on-site  technical  assistance  visits  are 
anticipated. 

Eligibility  and  selection  criteria:  This 
continuation  award  will  be  made  to  the 
American  Correctional  Association  as  a 
cooperative  agreement 

Award  period:  The  supplemental 
award  lyill  be  for  12  months. 

A  ward  amount  Up  to  $285,000  is 
earmarked  to  supplement  the 
Association's  ciurent  technical  '     ■  .   -  ' 
assistance  and  training  project 

Due  date:  An  application  from  the  ' 
American  Correctional  Association  will' 
be  due  by  February  2B,  1989. 

Contact  person:  The  BJA  contact  for   • 
additional  information  is  Louise  S. 
Lucas,  Program  Manager.  Corrections 
Activities.  202/724-8374. 

Program  title:  Treatment  Outcome 
Study. 

Goals/objectives:  To  participate  in  a 
five-year  "Drug  Abuse  Treatment 
Outcome  Study"  (DATOS)  funded  by 
the  National  Institute  on  Drug  Abuse 
(NIDA). 

Background:  In  early  FY  1989,  NIDA 
will  award  a  five-year  national  study, 
similar  to,  but  in  greater  depth  than,  the 
'Treatment  Outcome  Perspectives 
Study"  (TOPS).  The  new  DATOS  study 
will  measure  the  effectiveness  of  drug 
treatment  and  investigate  the  treatment 
process.  One  measure  of  client  change 
to  be  examined  is  criminal  behavior. 
Data  will  be  collected  on  an  estimated   . 
2OJ0OO  clients  from  approximately  32 
different  treatment  programs  in  two  one- 
year  admission  cohorts. 

BJA's  participation  in  the  initial  phase 
of  the  project  will  help  to  ensure  that  the 
questions  and  analyses  for  the  criminal 
behavior  factor  address  the  interests  of 
BJA  and  that  special  studies  will 
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examine  specific  factors  such  as  the 
extent  of  criminal  bebsvior  when  the 
Treatment  Altemertive  to  Street  Crime 
(TASC)  program  i»  involved  in  the 
treatment  process. 

Program  description:  Under  an 
Interagency  Agreement  negotiated  with 
the  National  Institute  on  Drug  Abuse, 
BJA  will  provide  support  for  additional 
resources  to  the  DATOS  project  to  aid  in 
the  design  of  the  criminal  behavior 
analyses  and  to  specifically  examine  the 
extent  of  criminal  behavior  when  the 
TASC  program  is  involved  in  the 
treatment  process.  Information  gathered 
through  this  effort  will  be  made 
available  to  the  states  to  guide  state  and 
loc<il  criminal  justice  farmula  grant 
allocations  for  continued  technology 
transfer. 

Eligibility  and  selection  criteria:  An 
Interagency  Agreement  will  be 
negotiated  with  the  National  Institute  on 
Drug  Abuse. 

Award  period:  This  award  will  be  for 
a  period  of  12  months. 

A  ward  amount:  One  award  will  be 
made  in  the  amount  of  $80,000. 

References:  National  Institute  on  Drag 
Abuse.  Request  for  Proposal  No.  271-«9- 
8233.  "Drug  Abuse  Treatment  Outcome 
Study."  June  30. 1988.  is  available  from 
NIDA  c/o  Parklawn  Building.  5600 
Fisher's  Lane.  Rockville.  MD  20857. 

Due  date:  The  Interagency  Agreement 
date  v»rill  be  negotiated  with  NIDA. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Jody  Forman. 
Program  Manager.  Drug  Abuse/ 
Information  ^tems  Branch,  202/272- 
4601. 

Program  title:  National  Drug 
Treatment  Training  Institute. 

Goals /objectives:  This  project 
initiates  a  National  Drug  Treatment 
Training  Institute  to  train  staffs  from 
prisons,  jails  and  community  drug 
treatment  agencies.  The  objectives  are: 
(1)  To  support  staff  training  for  prison 
and  jail  projects  participating  in  BJA 
demonstration  programs;  (2)  to  expand 
community  drug  treatment  agencies  that 
serve  correctional  populations  as 
rapidly  as  possible. 

Background:  There  is  a  growing 
commitment  in  correctional  agencies  to 
provide  improved  drag  treatment 
services,  to  break  the  drug/crime 
connection,  and  to  reduce  recidivism 
rates.  The  greatest  impediment  to  this 
goal  is  the  lack  of  trained  corrections 
and  drug  treatment  staffs.  The  severe 
lack  of  substance  abuse  training 
resounies  within  corrections  and 
treatment  communities  required  a 
national  drug  treatment  training 
institute.  Ten  states  are  now 
participating  in  BJA's  Corrections  Drug 


Treatment  Program,  and  within  two 
years  that  nnmberis  expected  to  double. 
There  is  an  equivalent  situation  with 
metropolitan  jaib. 

Program  description:  A  curriculum 
will  be  tested,  refined,  and  amended  as 
the  project  evolves.  The  Institute  wiH 
include  workshops  and  courses.    - 
intensive  therapeutic  community 
training,  regional  training  workshops, 
and  internships  at  various  sites 
throughout  the  country.  Training  will  be 
developed  for  corrections  policy-makers, 
administrators,  prison  and  jail  line 
staffs,  and  community  treatment  staffs 
and  aftercare  supervisors. 
A]}proximately  350-500  personnel  will 
be  trained  during  the  first  year  of 
operation.  The  project  will  develop 
manuals  and  related  training  materials 
as  necessary  for  use  of  the  participants 
and  for  replication  purposes. 

This  project  will  allow  for  the  testing 
and  refinements  of  a  national  drug 
treatment  training  curriculum,  and  lead 
into  the  nabonal  institute  authorized 
under  section  6292  of  the  1968  Act  when 
funds  are  appropriated  for  that  purpose. 

Eligibility  and  selection  criteria:  An 
interagency  agreement  will  be 
negotiated  with  the  National  Institute  of 
Corrections  (NIC),  Bureau  of  Prisons. 

A  ward  period-  The  project  wiU  be  for 
a  period  of  12  months. 

A  ward  amount  Up  to  $300,000  has 
been  earmarked  for  this  project 

Due  dates:  An  interagency  aigreement 
date  «vill  be  negotiated  with  NIC 

Contact  person:  The  BJA  contact  for 
additional  information  is  Nicholas 
Demos,  Chief.  Corrections  Branch,  202/ 
272-4605. 

Sabpait  VI — faifonnation  Systems 

Program  title:  Operational  Systems 
Support  Technical  Assistance  and 
Training. 

Goals/objectives:  To  enable  state  and 
local  criminal  justice  agencies  to 
determine  systems  needs,  establish 
systems  requirements  and  design  or 
procure  cost-effective,  integrated 
information  and  management  systems. 

Background:  This  project  implements 
BJA's  technical  assistance  and  training 
program,  for  state  and  local  criminal 
justice  agencies  engaging  in  the 
necessary  planning,  organizational  and 
analytical  steps  to  implement 
operational  information  systems  and 
workload  management  systems.  The 
benefits  of  progress  in  information  and 
management  technology  have  not  been 
universally  sh&red.  Small  to  medium 
sized  agencies,  which  make  up  the  vast 
majority  of  criminal  justice  agencies, 
often  lack  the  resources  to  identify  and 
employ  available  technology.  This 
program  will  be  designed  to  reach  these 


agencies,  directly  and  through  their  stale 
and  national  organizations. 

Past  technical  assistance  and  training 
programs  have  included  the  conduct  of 
training  sessions,  the  provision  of 
documentary  and  on-site  technical 
assistance,  tiie  generation  and 
dissemination  of  guidance  documents, 
and  the  generation  and  dissemination  of 
generic  systems.  This  program, 
especially  the  provision  of  on-site 
assistance,  will  function  under  strict 
priorities,  with  states  lacking  and  in 
need  of  automation  receiving  priority 
attention. 

Program  description:  A  cooperative 
agreement  will  be  negotiated  with 
SEARCH  Group.  Inc.  A  comprehensive 
plan  for  the  progam  will  be  submitted  to 
BJA  for  approval.  This  plan  shall 
recommend  priority  areas  (and 
schedules)  for  training  and  other  forms 
of  technical  assistance  and  support  The 
approved  plan  and  schedule  will  be 
published  and  will  govern  activities 
under  this  program. 

Eligibility  and  selection  criteria:  The 
cooprative  agreement  will  be  negotiated 
with  SEARQl  Group.  Inc  in 
accordance  with  the  priority  and 
guidance  provided  by  the  Congress. 

Award  period:  This  award  will  be  for 
12  months. 

Award  amount  The  award  will  be  up 
to$400A)a 

Due  date:  An  application  from 
SEARCH  Group  will  be  due  to  BJA 
within  15  days  of  the  date  of  this 
announcement 

Contact  person:  The  B|  A  contact  for 
additional  information  is  John  Cregridi. 
Chief,  Drug  Abuse/Infonnation  Systems 
Branch.  202/272-4601. 

Program  title:  National  Criminal 
Justice  computer  Laboratories  and 
Training  Centers. 

Goals/objectives:  To  provide  specific, 
practical  assistance  and  training  to  stale 
and  local  criminal  justice  agencies,  in 
automating  functions,  in  implementing 
available  systems  and  in  comparing 
technologies  and  selecting  the  most 
cost-effective  technology  for  local 
apphcation. 

Background:  This  program  provides 
support  to  the  joint  efforts  of  the 
Criminal  Justice  Statistics  Association 
(CJSA)  and  %ARCH  Croup.  Inc..  in  the 
conduct  of  the  computer  laboratories 
and  training  centers.  This  program  is 
designed  to  respond  to  specific, 
information  systems  needs  of  criminal 
justice  agencies.  Most  criminal  justice 
agencies,  and  especially  small  to 
medium-sized  agencies,  lack  the 
necessary  resources  and  expertise  to: 
Maintain  information  on  available. 
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public  domain  systems;  investigate  new 
technologies;  develop  criminal  justice 
applications- for  existing  technology, 
compare  available  technology  and  select 
the  most  cosl-effective  hardware  and 
software  for  local  systems;  and  provide 
necessary,  technical  training  for  their 
en(^)loyee«,  to  meet  local  and  natianal 
information  requirements. 

Drawing  upon  the  experience  of  the 
original  laboratory  and' training  center, 
operated  by  SEARCH  Group,  Inc.  in 
Sacramento,  CA,  and  the  Washington 
DC  facility,  operated  jointly  by  CJSA 
and  SEARCH,  this  program  will  provide 
support  for  both  facilities  to  purchase 
and  operate  essential  equipment  and 
software  and  to  receive  and  maintain  ' 
equipment  and  software  donated  by 
private  vendors.  The  laboratories  will 
house  each  center's  publications  library, 
the  library  of  public  domain  and  private 
sector  software,  and  the  clearinghouse 
of  computer  vendors  and  users.  They 
will  provide  sites  for  CJSA  and  SEARCH 
to  assist  users  in  4he  evaluation  of 
software  and  hardware,  and  in  the 
selection  of  appropriate  products  to 
meet  their  needs.  They  will  also  serve  as 
sites  for  vendors  to  demonstrate  their 
products  to  potential  users  and  as  sites 
for  demonstrations  of  public  domain 
software.  The  training  centers  will 
continue  to  provide  programs  focused 
on:  decision  support;  policy  analysis; 
automation  needs  of  criminal  justice 
agencies:  and,  the  operation  and  use  of 
public  domain  software,  such  as  "DA's 
Assistant"  for  prosecution  management 
and  "Lock-up"  for  jail  management. 

Program  description:  A  cooperative 
agreement(s)  will  be  negotiated  with  the 
Criminal  Justice  Statistics  Association 
and  SEARCH  Group,  inc.  This  program 
will  provide  for  the  continuing 
development  and  implementation  of  the 
National  Computer  Laboratories  and 
Training  Centers  for  the  Eastern  and  for 
the  Western  United  States.  More 
specifically,  this  program  will  focus  on: 
Demonstration  of  specifie,  operational 
micro-technology  systems;  the  provision 
of  specific  training  programs;  the 
provision  of  specific  technical 
assistance.  A  comprehensive  plan  for 
the  program,  addressing  each  center, 
will  be  submitted  to  BJA  for  approval. 
This  plan  shall  recommend  priority 
areas  (and  schedules)  for  training, 
systems  demonstration,  technolo^es 
comparison  and  technical  assistance. 
The  approved  plan  and  schedule  will  be 
published  and  will  govern  the  activities 
of  each  center. 

Eligibility  and  selection  criteria:  The 
cooperative  agreement(s)  will  be 
negotiated  with  the  Criminal  Justice 
Statistics  Association  and  SEARCH 


Group,  Inc.,  the  organizations  jointly 
responsible  for  the  conduct  of  the 
computer  laboratories  and  training      - 
centers.  Eligibihty  is  established  in    ;  ' 
accordance  with  the  priority  and     ■.  \'  • 
guidance  provided  by  the  Congress. 

Award  period:  lliis  award  will  be  for 
12  months.  ! 

Award  amount- TYie  awardjs),  through 
cooperative  agreement(s),  will  be 
negotiated  to  provide  equivalent  support 
for  each  laboratory  and  training  center. 
The  total  program  amount  is  $S0O,OOO. 

Due  date:  Applications  are  due  to  BJA 
by  February  15, 1989. 

Contact  person:  The  BJA  contact  foir 
additional  information  is  John  Cregrich, 
Chief,  Drug  Abuse/Information  Systems 
Branch,  282/272-4601. 

Program  title:  A  TASC/Case 
Management  Information  System:      * 
Design,  Development  and  Training. 

Goals/objectives:  To  improve  the 
management,  assessment  and 
evaluation  capabilities  of  individual 
Treatment  Alternative  to  Street  Crime 
(TASC)  programs  and  other  case 
management  programs;  to  replace  costly 
manual  data  collection  for  program 
assessment  or  retrospective  evaluation 
studies:  and,  to  develop  a  major  data 
base  for  statewide  and  national 
assessment  of  criminal  justice  case 
management  programs,  through  the 
development  of  a  basic  management 
information  system. 

Background:  TASC  and  other 
programs  which  manage  drug-dependent 
offenders  must  provide  criminal  justice 
agencies  with  accurate,  complete  and 
timely  information  to  be  effective. 
Criminal  justice  oversight,  which  is 
essential  to  effective  intervention  and 
treatment  for  drug-dependent  offenders, 
must  be  continually  and  accurately 
informed  of  an  offender's  compliance 
and  progress  with  the  case  plan.  With 
the  growth  in  drug  use  by  offenders  and 
the  consequent  growth  in  drug  law 
enforcement  and  criminal  justice  case 
loads,  reliable  and  timely  information 
can  continue  only  if  the  TASC  program 
is  automated. 

BJA-supported  analysis  by  the 
National  Consortium  of  TASC  Programs 
("Baseline  Management  and 
Assessment  Data — TASC")  has  found 
that  TASC  programs  systematically 
collect  use  and  report  on  a  variety  of 
case  management  information. 
However,  the  collection  methods 
employed,  the  specific  applications 
made  and  accessibility,  or  "user 
friendliness,"  of  these  data  systems  vary 
«videly  among  the  more  than  116 
programs  in  24  States  and  one  territory. 
Moreover,  only  one-quarter  of  the  .  . 


programs  have  automated  their  case  : 
management  systems. 

As  triminal  justice  case  managemem 
programs  continue  to  shoulder  a  larger: 
share  of  community  offender  monitoring, 
the  volume  of  data  they  collect,  track 
and  report  on  is  also  expanding.  An 
efficient  management  information 
'system  is  essential  to  improve  each      ' ' 
program's  management  and  operations.  • 
The  cross  program  analysis  essential  to 
overall  program  improvement  will  be 
possible  only  when  basic  data  lelements 
are  collected  in  a  similar  manner  by  all 
TASC  programs.  Other  legitimate    - 
requests  for  TASC  information  are  also 
growing.  These  requests  come  from  a 
range  of  local  criminal  justice  and 
substance  abuse  treatment  agencies, 
local,  state  and  national  funding  ' 

agencies,  from  professional 
organizatigns,  universities,  and  oth^r  . 
interested  parties.  Complying  with 
mounting  information  requests  is 
becoming  progressively  more  diificult 
and  time  consuming. 

Finally,  access  to  TASC  and  case 
management  information  will  foster 
improved  criminal  justice  planning  on   : 
the  state  and  national  levels.  State 
strategy  development  for  BJA  block 
grant  programs  requires  accurate  and 
reliable  information  about  criminal 
justice  resources  and  unmet  needs 
within  a  state.  TASC  programs  must  be 
in  a  better  position  to  supply 
information  when  it  can  be  most  useful 
to  criminal  justice  planners.  , 

Program  description:  The  intended 
result  of  this  effort  is  a  basic,  micro 
technology  system  which  can  be 
thoroughly  documented  and  placed  in 
the  public  domain  and  made  available 
to  the  vast  majority  of  TASC  and  cas^ 
management  agencies,  directly  and 
through  their  atate  and  national 
organizations.  If  possible,  this  will  be    ' 
accomplished  by  identifying  and 
documenting  operational  or  emerging, 
transferable  systems.  Given  the 
technical  and  organizational  complexity 
of  this  program,  it  will  be  accomplished 
in  several  stages. 

The  first  stage  will  be  a  fundamental 
needs  assessment  and  requirements 
analysis  based  on  a  careful  examination 
of  TASC  management  requirements  and 
of  information  systems  currently  in  use 
or  under  development.  This  stage  will 
draw  upon  an  Advisory  Board 
coniposed  of  representative  TASC 
program  operators  and  others  familiar  ' 
with  BJA/TASC  program  development. 
Crucial  to  the  proper  design  and         '     * 
ultimate  acceptability  of  a  TASC  ' 
management  information  ^stem  is  the    ' 
.  active  involvement  of  an  Advisory 
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Board  which  reflects  the  current 
environment  of  TASC  across  the  natiooi 
,  The,fir8t^,tage,,will.cqnclude  with  the 
pre8entat^o,^.tQjP|A  bfa  fuHreport  of.tfce 
?late-6f-the-art  of  ^^tomated  case 
ihanaoement.system8.  in  a  form 
designated  by  BjA,  which  gives  criteria 
for  a  fully  operational,  management 
information  system. 

The  second  stage,  based  on  the  results 
of  the  first  stage,  will  be  to  actually 
develop  the  management  information 
system,  demonstrate  it  and  test  it 
Ofiteria  for  site  selection  and  an 
im^Iementatfon  plan  for  selected  sites 
will  be  dieveloped.  An  Advisory  Board 
will  also  be  involved  in  this  stage.  We 
anticipate  making  revisions  and 
adaptations  to  the  system  as  a  result  of 
testing,  culminating  in  specific  software 
design.  The  second  stage  will  conclude 
with  a  final  documented  and  tested 
system  with  an  accompanying 
dissemination  plan. 

Eligibility  and  selection  criteria: 
Drawing  heavily  on  the  advice  of  field 
representatives  and  interested  vendors, 
selection  of  thie  recipient  of  stage  one  of 
this  cooperative  agreement  will  be 
guided  by  the  following  criteria: 

•  Ability  to  develop  an  organizational 
structure  for  implementing  the  program; 

•  Corporate  capability  and 
experience  in  management  information 
system  development  and  software 
design; 

•  Current  working  knowledge  of  the 
resources  and  limitations  of  TASC  and/ 
or  criminal  justice  case  management 
programming; 

•  Ability  and  experience  in 
management  information  system 
documentation,  training,  and  technical 
assistance;  and, 

•  Knowledge  and  experience  in 
criminal  justice  assessment  and 
evaluation. 

Based  on  the  results  of  stage  one.  the 
stage  two  selection  or  competition  will 
be  separately  announced. 

Award  period:  The  entire  project  as 
described  herein  will  extend  no  longer 
than  16  months.  However,  an  initial 
award  will  be  made  for  6  months  and 
will  be  designated  for  stage  one  only; 
Fundamental  needs  assessment  and 
requirements  analysis  and  a  report  on 
the  state-of-the-art  of  automated  case 
management  systems  with  criteria  for  a 
full  management  information  system. 

Awarti amount:  One  cooperative 
agreement  will  be  awarded  for  stage  one 
after  negotiations  with  interested 
parties.  BJA  will  hold  an  initial  meeting 
and  request  for.  information  with 
representatives  from  the  TASC  field  and 
with  interested  vendors.  As  a  result  of 
that  meeting.  BJA  will  announce  stage 
one  sel^tion  or  competition.  Specific 


award  amounts  will  be  determined  prior 
to  each  atage.  The  award  for  both-  stages 
will  not  exceed  a  total  of5350.000 
allocated  for  this  program. 

References:  TASC  Program  Brief, 
available  from  BJA  by  contacting  the 
program  manager  named  below. 

Due  dates:  Application  dates  for 
stages  one  and  two  will  be  announced. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Jody  Forman. 
Program  Manager.  Drug  Abuse/ 
Information  Systems  Branch.  202/272- 
4601. 

Program  title:  Criminal  Justice  System 
Modeling  Development  and 
Demonstration:  JUSSIM  Improvements. 
Coals/objectives:  To  enable  state  and 
local  criminal  justice  agencies  to  make 
use  of  modeling  technology  for  budget, 
policy  and  program  decisions. 

Background:  This  modest  project 
continues  implementation  of  an  ongoing 
BJA  technical  assistance  and  training 
program,  by  providing  specific, 
immediate  improvements  in  the  Justice 
System  Improvement  Model  (JUSSIM), 
for  integration  into  the  demonstration  of 
modeling  technology  as  a  tool  for 
criminal  justice  decision-makers.  It  will 
draw  upon  recent,  practical  experience 
in  transferring  the  JUSSIM  model  from 
Santa  Clara  County,  CA  to  local 
governments  in  Ohio,  Florida  and 
California.  The  project  will  make 
speciGc  enhancements  to  the  system 
and  make  it  more  user-friendly,  in 
response  to  the  recent  growth  of  interest 
by  state  and  local  governments. 

Program  description:  A  supplement  to 
an  existing  cooperative  agreement  will 
be  negotiated  with  The  Center  for  Urban 
Analysis.  A  workplan  and  schedule  of 
deliverables  will  be  submitted  to  BJA  for 
approval  This  plan  shall  address: 
Specific  improvements  in  the  use  and 
application  of  JUSSIM.  based  on  recent 
transfer  experience;  documentation  of 
the  improvements  made;  demonstration 
of  the  methods  to  be  used  by  state  and 
local  governments  in  acquiring  the 
necessary  data  to  utilize  the  model; 
demonstration  of  the  use  of  the  model  to 
track  the  volume  and  cost  of  drug  cases 
passing  through  the  system. 

Eligibility  and  selection  criteria:  A 
supplemental  cooperative  agreement 
will  be  negotiated  with  The  Center  for 
Urban  Analysis. 

Award  period:  This  award  will  be  for 
12  months. 

Award  amount:  The  award  amount 
will  be  up  to  $50,000. 

Due  rfo/e.- Application  will  be  due 
within  15  days  of  the  date  of  this 
announcement. 

Contact-person:  The  BJA  contact  for 
additional  information  is  John  Gregrich. 


Chief.  Drug  Abuse/Information  Ssytcms 
Branch.  202/272-4601. 

Program  tit/ec^tate  Law  Enforcement 
Management  Information  Systems. 

Goals/obfectives:  Tb  as^st  and  draw 
upon  the  experience  of  selected  states 
actively  involved  in  the  design  and      ^ 
implementation  of  information  and 
management  systems  for  law 
enforcement,  for  the  purpose  of 
identifying  basic  systems  for  transfer 
and  for  additional  development. 

Background:  This  project  implements 
a  BJA  technical  assistance  and  training 
program,  by  providing  modest  support 
for  states  actively  engaged  in  the 
implementation  of  basic  operational 
information  systems  for  state  and  local 
law  enforcement.  The  intent  is  to 
identify  basic,  micro  technology  systems 
which  can  be  thoroughly  documented 
and  placed  in  the  public  domain  and 
made  available  to  those  small  to 
medium  sized  agencies,  which  make  up 
the  bast  majority  of  criminal  justice 
agencies,  and  which  often  lack  the 
resources  to  identify  and  employ 
appropriate  technology.  This  program 
will  be  designed  to  reach  these  agencies, 
directly  and  through  their  state  and 
national  organizations,  by  documenting 
the  experience  of  their  peers. 

Program  description:  A  cooperative 
agreement(s)  will  be  negotiatml  «vith  one 
or  more  states,  to  provide  modest, 
additional  support  for  major,  ongoing, 
state-funded  (through  block  or  local 
resources)  efforts  to  implement  a  basic 
public  domain  law  enforcement 
management  information  system.  BJA 
will  receive  suHicient  documentation  to 
allow  for  system  transfer  and  for  future 
system  refinement  and  enhancement. 

Eligibility  and  selection  criteria: 
Cooperative  agreement(s)  will  be 
negotiated  with  interested  states  which 
meet  the  following  criteria:  The  system 
is  already  funded:  the  system  is  at  a 
stage  of  planning  and  development 
which  allows  for  demonstration  that  it  is 
a  basic  system,  a  micro  technology 
system,  a  system  with  clear  potential  for 
wide  transfer,  a  public  domain  system,  a 
thoroughly  documented  system. 

BJA  will  invite  eligible  states  to 
negotiate  cooperative  agreements,  not  to 
exceed  $50,000  each.  The  intention  of 
BJA  is  to  identify  and  provide  modest 
support  for  emerging,  transferable 
systems:  and  to  determine  the  feasibility 
of  a  major  demonstration  program  in 
subsequent  funding  cycles. 

Award  period:  Award(s|  will  be  for  12 
months. 

Award  amount:  The  total  program 
amount  is  $80,000.  Individual  awards 
will  be  for  $50,000  or  less. 
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Due  date:  Applications  for 
cooperative  agreements  will  be  due  by 
February  2a  1969. 

Contact  person:  The  BJ  A  contact  for 
additional  information  is  John  Gregrich. 
Chief.  Drug  Abuse/information  Systems 
Branch.  202/272-4601. 

Subpart  Vn— Other 

Program  title:  Driig  Use  Forecasting 
(DUF). 

Coal/objective:  To  provide  to  local, 
state  and  Federal  government.  spedRc 
information  on  the  prevalence  and  type 
of  drug  use  among  arrestees,  in  up  to  25 
sites  and  by  inference  in  the  country  as 
a  whole. 

Background:  This  transfer  of  funds 
will  provide  continued  support  to  efforts 
by  the  National  Institute  of  Justice  (NIJ) 
to  document  the  prevalence  and  type  of 
drug  use  among  arrestees  in  American 
cites.  The  program  was  initially  based 
on  extensive  research  conducted  by  the 
NIJ  in  two  major  cities.  This  research 
was  designed  to  determine  the  relative 
risk  to  the  public  resulting  from  pretrial 
release  of  drug  using  arrestees.  One  by- 
product of  this  effort  was  determining 
that  drug  use  was  much  more  prevalent 
than  anticipated:  over  half  of  the 
arrestees  at  these  two  sites  had  used 
drugs  just  prior  to  arrest. 

The  DUF  Program  was  initially 
established  in  ten  cities  to  test  the 
representativeness  of  those  findings.  By 
the  end  of  its  first  year  of  operation,  the 
program  had  cumulative  data  from  12 
sites  confinning  high  prevalence  levels 
among  the  arrestee  population.  At  the 
end  of  its  second  year,  21  sites  were 
operatiooal,  women  and  juvenile 
arrestees  were  being  included  in  the 
sample  populations  at  some  of  the  sites, 
and  regional  or  other  patterns  had  begun 
to  emerge  as  to  type  of  drug  preferred, 
frequency  of  use.  and  route  of 
administration. 

Program  Description:  An  Interagency 
Agreement  will  be  negotiated  with  the 
National  Institute  of  Justice  to  support 
periodic  urinalysis  of  arrestees,  in  up  to 
25  sites,  for  the  purpose  of  determining 
the  prevalence  of  drug  use  and  the  kinds 
of  drugs  being  used.  This  will  provide  a 
broader  base  of  information,  by  which 
to  determine  the  rates  and  kinds  of  drug 
use  in  the  nation  as  a  whole,  and  by 
which  to  identify  regional  variations.  NIJ 
will  identify  sites  in  addition  to  the  21 
now  participating,  will  test  a 
representative  sample  of  arrestees 
quarterly  and  will  report  on  the  findings. 
This  effori  is  directly  supportive  of  B)A 
efforts  underway  to  document  and 
transfer  the  testing  approach  employed 
in  Washington.  DC.  and  will  contribute 
directly  to  the  development  of  other 
testing  efforts  which  are  a  part  of  this 


discretionary  program  and  which  are 
envisioned  in  state  block  programs. 
Coordination  with  the  Drug  Enforcment 
Administration  will  continue  in  selecting 
sites  and  the  substances  to  be  tested. 

Eligibility  and  selection  criteria:  The 
Interagency  Agreement  will  transfer  the 
funds  to  NIJ. 

Award  Period:  This  award  will  be  for 
18  months. 

Award  amount  One  award,  through 
Interagency  Agreement,  will  be 
negotiated  in  the  amount  of  $1,300,000. 

Due  Date:  The  Interagency  Agreement 
date  will  be  negotiated  with  NIJ. 

Contact  person:  The  BJA  contact  for 
additional  information  is  John  Gregrich, 
Chief.  Drug  Abuse/Information  Systems 
Branch,  (202)  272-4601. 

Program  title:  B]S  Criminal  Justice 
Drug  Data  Center  Gearinghouse. 

Goals/objectives:  To  provide  direct 
assistance  to  local,  state  and  Federal 
anti-drug  efforts,  through  the 
identiflcation,  collection  and  analysis  of 
drug-crime  information  necessary  for 
strategic  and  tactical  planning. 

Background:  This  program  will 
continue  BJA  support  of  the 
clearinghouse  effort,  to  meet  the  need  of 
the  criminal  justice  system  for  credible, 
accessible  and  directly  useful  data  on 
drugs,  the  drug-crime  relationship  and 
the  implications,  for  criminal  justice 
policy  and  programs,  of  the  infusion  of 
as  growing  number  of  drug-dependent 
offenders.  While  data  are  gathered  by  a 
number  of  Federal  agencies,  they  are 
seldom  consolidated  and  made 
available  in  a  form  directly  useful  to 
criminal  justice  agencies.  The  intent 
here  is  to  inform  Federal  and  state  drug 
efforts  with  a  clear  baseline  from  which 
to  assess  their  impact 

Program  description:  The  Bureau  of 
Justice  Statistics  (BJS)  has  taken  the 
steps  necessary  to:  develop  a  pointer 
system  which  will  identify  existing 
sources  for  drug  information:  collect 
dnig  information  relevant  to  criminal 
justice,  which  is  not  now  being 
collected;  analyze  and  present  drug 
information  in  a  form  directly  useful  to 
criminal  justice  policy  makers  and 
practitioners:  and.  to  assess  the  quality 
of  drug  information  available.  This 
effort  the  Data  Center  and 
Clearinghouse  for  drugs  and  Crime: 
Provides  an  "800"  number  for  direct 
access:  gathers  and  analyzes 
information  being  collected  as  part  of 
the  Federal  drug  effort,  such  as  the 
strategies  under  development  by  the 
states;  coordinates  with  other 
information  gathering  efforts:  and 
publishes  appropriate  documents,  such 
as  a  drug  version  of  the  BJS  Report  to 
the  Nation.  The  Center  and 


Clearinghouse  is  a  central  source  of  data 
from  diverse  Federal,  state,  and  local 
agencies  as  well  as  from  the  private 
sector. 

Eligibility  and  selection  criteria:  The 
Interagency  Agreement  will  transfer  the 
funds  to  the  Bureau  of  Justice  Statistics. 

Award  period:  This  award  will  be  for 
12  months. 

Award  amount:  One  award,  through 
Interagency  Agreement  will  be  made  in 
the  amount  of  $20a000. 

Due  Date:  The  Interagency  Agreement 
date  will  be  negotiated  with  BJS. 

Contact  person:  The  BJA  contact  for 
additional  information  is  John  Gregrich, 
Chief.  Drug  Abuse/Information  Systems 
Branch,  (202)  272-4601. 

Program  title:  Innovative  Local 
Program  Documentation:  Disposition 
and  Management  of  the  Drug-dependent 
Offender. 

Goals/objectives:  To  provide  modest 
assistance  to  and  to  draw  upon  and 
document  the  experience  of  innovative 
local  programs  which  have  the  potential 
of  contributing  substantially  to  the 
existing  body  of  knowledge  regarding 
the  drug-dependent  offender. 

Background:  This  project  will  provide 
modest  support  for  programs  actively 
serving  the  criminal  justice  system  in  the 
disposition  and  management  of  the 
drug-dependent  offender.  BJA  has 
actively  supported  TASC  as  the  case 
management  standard,  and  Intensive 
Supervision  Probation  as  an  appropriate 
disposition  for  certain  drug-dependent 
offenders.  The  intent  here  is  not  to 
duplicate  or  supplement  those  programs, 
for  which  critical  elements  are 
established  and  for  which  block  funding 
is  available.  Rather  the  intent  of  this 
effort  is  to  identify  established  and 
effective  local  programs  or  functions 
which  differ  from,  and  can  potentially 
contribute  to.  BJA-supported  programs. 

Priority  consideration  will  be  given  to 
effective  programs  which:  Assist 
criminal  justice  decision  makers  in  the 
disposition  of  drug-dependent  offenders; 
provide  aftercare  for  drug-dependent 
offenders  released  from  institutional 
programs:  manage  drug-dependent 
offenders  facing  extended  waiting 
periods  for  treatment  provide  credible 
evaluations  of  local  treatment  and/or 
case  management  programs  and/or, 
match  drug-dependent  offenders  with 
available    -oal  services. 

Program  description:  Cooperative 
agreements  will  be  negotiated  with 
selected  operating  programs  to  provide 
modest,  additional  support  for  ongoing 
efforts.  BJA  will  receive  sufHcient 
information  and  documentation,  in  an 
agreed  upon  form,  to  allow  for  the 
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contributions  of  these  programs  to  be 
incorporated  into  the  overall  BJA 
program. 

Eligibility  and  selection  criteria: 
Concept  papers  will  be  accepted  from 
public  and  private.  non-proHt  programs. 
An  expert  panel  will  review,  rank  and 
rate  the  concept  papers  and  make 
recommendations  to  BJA.  The  panel  will 
be  guided  by  the  priorities  listed  above, 
by  the  degree  to  which  the  concept 
papers  establish  the  effectiveness  of  the 
program  addressed,  and  by  the  relative 
contribution  to  program  knowledge 
anticipated  from  the  program  addressed. 
Cooperative  agreements  will  be 
negotiated  witJh  selected  programs. 

Award  period:  Awards  will  be  for  12 
months. 

Award  amount:  The  total  program 
amount  is  $250,000.  Individual  awards 
will  be  for  $50,000  or  less. 

Due  dates:  Concept  papers  are  due  by 
January  31. 1960.  Selected  programs  will 
be  invited  to  negotiate  for  final  awards 
before  the  end  of  March.  1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  John  Gregrich. 
Chief.  Drag  Abuse/Information  Systems 
Branch.  202/272-4601. 

Program  title:  Consortium  to  Assess 
the  Impact  of  the  State  Drug  Strategies. 

Goats/ob/ectives:  To  bring  together 
states  committed  to  assessing  the 
impact  of  their  state  drug  strategies  for 
the  purpose  of  defming,  collecting  and 
analyzing  information  on  drug  control 
efforts  and  to  provide  policy  makers  at 
the  Federal,  state  and  local  levels  with 
feedback  on  the  effectiveness  Of  state 
drug  control  strategies. 

Background:  States  receiving  BJA 
block  grant  funding  were  required  by  the 
Anti-Drug  Abuse  Act  of  1966  to  develop 
a  statewide  drug  strategy.  The  strategy 
must  be  reviewed  and  updated  annually. 
This  review  and  any  moidifications  of 
the  strategy  should  be  based  on  an 
analysis  of  the  impact  of  current  efforts 
on  the  drug  problem.  A  Consortium  of 
States  was  established  in  eariy  1988  to 
serve  as  a  forum  for  the  states  to  «vork 
together  to  identify  methods  of  assessing 
the  impact  of  their  strategies  and  share 
information.  Fifteen  states  are  actively 
participating  in  the  Consortium. 

Program  description:  BJA  will 
negotiate  a  cooperative  agreement  with 
the  Criminal  Justice  Statistics 
Association  (CJSA)  to  continue  and 
expand  the  Consortium  efforts  in  up  to 
20  states  to  define  methods  of  assessing 
the  impact  of  the  state  strategies,  collect 
and  analyze  data  on  drug  control  efforts 
in  the  states,  and  provide  assistance  to 
non-participating  states  through  a 
workshop  on  strategy  evaluation.  CJSA 
will  prepare  a  report  on  the  methods 


used  to  assess  the  impact  of  the  state 
strategies  and  the  results  of  the  analysis. 
The  report  will  ser\'e  as  a  guide  for 
states  not  participating  in  the 
Consortium  and  the  results  will  be 
incorporated  in  BJA's  annaal  report  to 
Congress. 

Eligibility  and  selection  criteria:  The 
award  will  be  made  to  the  Criminal 
Justice  Statistics  Association,  on  a  non- 
competitive basis,  due  to  the 
Association's  unique  qualifications  and 
relationship  with  the  Statistical 
Analysis  Centers  in  the  states. 

Award  period:  This  award  wvill  be  for 
a  12-month  period. 

Award  amount  One  cooperative 
agreement  of  up  to  $6004)00  will  be 
negotiated 

Due  date:  The  application  for  the 
cooperative  agreement  will  be  due  by 
January  15. 1980. 

Contact  person:  Hie  BJA  contact  for 
additional  information  in  Patricia  A. 
Malak.  Chief.  Program  Analysis  Branch. 
Policy  Development  and  Management 
Division,  202/724-5974. 

Program  title:  Serious  Juvenile 
Offenders  Project:  Accountability  in 
Disposition  for  Juvenile  Drug  Offenders. 

Goals/objectives:  To  continue 
providing  technical  assistance  and 
training  for  Serious  Juvenile  Offender 
Projects.  To  enhance  the  program  by 
adding  a  new  component  which  will 
assess  interest  in  tfie  accountability 
approaches  for  youthful  drug  offenders 
and  the  feasibility  of  various  options  for 
implementation:  develop  guidelines  and 
program  requirements:  provide  technical 
assistance  and  suppol  for  the 
implementation  of  dononstration 
projects:  and  document  the 
implementation  process  to  facilitate 
evaluation  and  eventual  replication  of  a 
program  that  makes  youth  accountable 
for  drug  offenses. 

Bacl^round:  Since  1986.  BJA  has 
funded  the  Pacific  Institute  for  Research 
and  Evaluation  (PIRE)  to  provide  on-site 
and  documentary  training  and  technical 
assistance  for  judiciary  and  criminal 
justice  personnel  who  administer  and 
work  with  BjA-funded  local  programs 
that  address  the  needs  of  serious 
juvenile  offenders.  This  effort 
complements  the  work  of  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  by  meeting  the 
needs  of  BJA-funded  programs 
addressing  this  issue. 

When  this  effort  began,  the  number  of 
projects  requiring  services  was  19. 
During  the  years  1987-1988  that  number 
grew  to  42.  These  Serious  Juvenile 
Offenders  Programs  have  provided 
services  which  impacted  10,033  youth. 
PIRE  has  sponsored  two  National 


Conferences  and  several  Mini  Seminars 
and  Cluster  Conferences  which 
responded  to  the  training  needs  of 
persons  working  in  restitution  programs 
from  almost  every  state  in  the  United 
States.  This  program  will  continue 
providing  training  and  technical 
assistance  for  new  block  grantees  and 
will  implement  a  new  component  which 
will  research  and  docimient  guidelines 
and  program  administration 
requirements  to  be  used  in  programs 
which  address  accountability 
requirements  of  youth  who  are  drug 
dependent. 

Program  description:  TTie  Program 
will  continue  on-site  and  documentary 
technical  assistance  and  training  for 
recipients  of  BJA  block  grants 
administering  programs  which  address 
problems  of  serious  juvenile  offenders, 
based  on  the  critical  program  elements 
documented  in  the  revised  "Restitution 
by  Juveniles"  Program  Brief  prepared  in 
1988.  As  in  the  past,  BJA  block  grantees 
will  also  be  eligible  to  recieve  training 
and  other  benefits  from  the  marketing 
efforts,  training  events,  and  other 
contacts  provided  through  grants  from 
OJJDP.  This  program  will  continue  to  be 
coordinated  with  OJJDP. 

This  initiative  will  be  enhanced  to 
provide  a  survey  report  assessing  needs 
and  interest  in  accountability 
approaches  for  youthful  drug  offenders 
and  to  develop  an  implementation  guide 
(Program  Brief)  that  includes  program 
designs,  critical  program  elements  and 
performance  standards  for  programs 
which  address  accountability  of  drug- 
dependent  youth.  The  project  staff  will 
develop  the  plan  for  providing  technical 
assistance  and  training  for  programs/ 
staffs  that  implement  these  approaches, 
and  for  selection  of  juvenile  courts 
interested  in  pilot  or  demcxistration      I 
projects  under  Phase  L  Phase  IL  if 
funded,  will  provide  for  demonstration 
sites  to  implement  projects  using  the 
documented  critical  program  elements, 
guidelines,  and  performance  standards 
developed  under  Phase  I. 

Eligibility  and  selection  criteria:  The 
BJA  will  negotiate  a  supplemental 
cooperative  agreement  with  the  Pacific 
Institute  for  Researdi  and  Evaluation. 

Award  period:  The  extension  will  be 
for  12  months. 

Award  amount  One  cooperative 
agreement  for  up  to  $200J)00.wiIl  be 
awarded. 

Due  date:  The  grantee  must  submit  a 
full  application  not  later  than  January 
31.1989. 

Contact  person:  The  BJA  contact  for 
additional  information  is  Dorothy  L 
Everett,  Propum  Manager,  Drug  Abuse/ 
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Information  Systems  Branch,  202/272- 
4604. 

Program  title:  Crime  Victims 
Clearinghouse. 

Coah/objectives:  To  continue 
providing  support  for  the  operation  of 
the  National  Victims  Resource  Center,  a 
national  clearinghouse  which  provides 
informational  services  to  crime  victims 
services  agencies. 

Background:  BJA  has  provided 
support  through  transfers  of  funds  to  the 
Office  for  Victims  of  Crime  for  the 
collection  and  maintenance  of  data 
developed  by  grantees  funded  under  the 
Victims  of  Crime  Act  of  1964.  This  data 
is  used  to  assist  victims  assistance 
programs  in  furthering  their  mission. 

Program  description:  BJA  will 
continue  to  help  support  the  operation  of 
the  National  Victims  Resource  Center  to 
assist  crime  victims  and  victim  service 
agencies  through  an  interagency  transfer 
of  funds  to  the  OfTice  for  Victims  of 
Crime  (OVC). 

Eligibility  and  selection  criteria:  A 
transfer  of  funds  will  be  made  to  the 
Office  for  Victims  of  Crime. 

A  word  period:  Program  funding  will 
be  for  a  12-month  period. 

Award  Amount  Up  to  $100,000  will  be 
available  for  this  transfer. 

Due  dates:  The  date  at  the  interagency 
transfer  will  be  negotiated  between  B|A 
and  OVC 

Contact  person:  The  B)A  contact 
person  for  additional  information  is  |ohn 
Veen.  Program  Manager,  Prosecution 
Branch,  202/272-4601. 
C3urlM  P.  Smitli,  < 

Director,  Bureau  of/uatice  Assistance. 
fFH  Doc.  80-264  Filed  1-6-60;  8:45  amj 
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DEPARTMENT  OF  LABOR 

PwMion  and  Welfare  BeneHts 
Administration 

lAppleatton  Na  0-«040  at  aL| 

Propoeed  Exemptione;  CoidweM 
Baniter  Commerciai  Qroup,  Inc. 
(C8CQ),elaL 


Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


r  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  {the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 


Written  Coounents  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 


:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  202ia 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677, 200 
Constitution  Avenue,  NW.,  Washington, 
DC202ia 

Notke  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  fbe 
by  the  applicant  and  the  Department 
within  15  days  of  the  date  of  pubbcation 
in  the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Re^ster  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

•uaauMDiTAiiv  axwauTiow.  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
40e(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  1M71. 
April  28. 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 


statement  of  the  facts  and 
representations. 

Coldwell  Banker  Conuneidal  Group, 
inc.  (CBCG)  Located  in  Los  Angeles,  CA 
(Application  No.  D-e040| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975). 

Part  I — Exemption  for  Certain 
Transactions  Involving  Investment  in  a 
Managed  Trust  Account 

The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  code  by  reason  of 
section  4975(C)(1)  (A)  throu^  (D)  of  the 
Code  shall  not  apply  to  employee 
benefit  plan  (Participating  Plan) 
investment  in  a  trust  account  (Managed 
Trust  Account)  which  is  not  commin^ed 
with  the  assets  of  other  trust  accounts 
where  Coldwell  Banker  Real  Estate 
Trust  Services  (the  Trust  Company) 
serves  as  trustee  and  the  Trust 
Company  (or  its  affiliate)  renders  ; 
investment  management  services, 
provided  that: 

(a)  Each  investment  is  authorized  in 
writing  by  a  fiduciary  of  a  Participating 
Plan  who  is  independent  of  \he  Trust 
Company  and  any  of  its  affiliates;  and 

(b)  The  applicable  General  Conditions 
of  Part  V  are  met. 

Part  0 — Exemption  for  Ortain 
Transactions  bivolving  Parties  in 
Interest  and  Common  Trusts 

The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to  any  transaction 
between  a  party  in  interest  with  respect 
to  a  Participating  Plan  and  a  common  or 
collective  trust  sponsored  and 
maintained  by  the  Trust  Company 
(Common  Trust)  if  the  applicable 
General  Conditions  of  Part  V  are  met 
and,  at  the  time  of  the  transaction,  the 
Participating  Plan  in  such  Common 
Trust  together  with  the  interests  of  any 
other  plans  maintained  by  the  same 
employer  and/or  employee  organization 
in  the  Common  Trust  do  not  exceed  10 
percent  of  the  total  of  all  assets  in  the 
Common  Trust. 
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Part  iU— Exeatptioa  for  Certain 
Transactions  EMween  Common  Trusts 
or  Managed  Trust  Accounts  and  the 
Trust  Company  or  its  Affiliates 

The  reshictions  of  section  406(bMl) 
and  406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not  apply 
to  the  transaction  described  below,  if 
the  General  Conditions  of  Part  V  are 
satisfied: 

The  payment  to  the  Trust  Company  of 
disposition  fees  (Disposition  Fees)  under 
the  terms  established  in  the  respective 
Trust  Agreement  governing  the  Common 
Trust  or  Managed  Trust  Account  (and  as 
described  in  the  summary  of  facts  and 
representations),  provided  that  the 
payment  and  terms  of  such  Disposition 
Fees  shall  have  been  approved  by  an 
independent  fiduciary  of  the  plan  at  the 
time  the  Trust  Agreement  was  entered 
into  and  that  the  total  of  all  fees  paid  to 
the  Trust  Company  constitute  no  more 
than  reasonable  compensation. 

Part  IV— Exemption  for  Certain 
Transactions  Between  Joint  Ventures  or 
Partnerships  and  the  Trust  Company  or 
its  Affiliates 

The  restiictions  of  section  406(bM3)  (^ 
the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  fb)  of  the  Code,  by 
reason  of  section  4975(c)(1)(F)  of  tiie 
Code,  shall  not  apply  to  the  transaction 
described  below: 

The  payment  of  fees  or  commissions 
to  CBCG  or  its  affiliates  by  partnerships 
or  joint  venttves  in  which  a  Common 
Trust  or  Managed  Trust  Account  is  a 
partner  or  joint  venturer  or  by  an  entity 
with  respect  to  which  a  Common  Trust, 
or  Managed  Trust  Account  has  made  a 
loan  which  is  convertible  into  equity,  for 
Management  Services  furnished  with 
respect  to  such  partnership  or  joint 
venture;  provided  that  the  applicable 
General  Conditions  of  Part  V  are 
satisfied  and  the  following  conditions 
are  met: 

(a)  The  fees  or  commissions  paid  to 
CBCG  or  its  affiliates  are  reasonable: 

(b)  A  party  which  is  not  affiliated  with 
the  Trust  Company  or  its  affiliates  and 
which  has  an  equity  interest  in  excess  of 
10  percent  in  the  partnership,  joint 
venture  or  the  entity  to  which  the  loan 
was  made  makes  the  decision  to  hire  the 
service  provider 

(c)  Neither  the  Trust  Company  nor  its 
affiliates  have  the  power  to  exercise 
control  over  the  seteetion  of  the  service 
provider  (other  than  through  the 
exercise  of  a  veto  for  reasonable  cause); 
and 

(d)  The  portion  of  any  fee  received  by 
the  CBCG  or  an  affiliate  from  the 


partnership  or  joint  venture  for  which 
the  Common  Trust  or  Managed  Trust 
Account  is  responsible  due  to  its 
proportionate  interest  in  the  partnership 
or  joint  venture  will  be  applied  as  a 
credit  to  the  Management  Fee  paid  to 
the  Trust  Company  by  the  Common 
Trust  or  Managed  Trust  Account 

Part  V — General  Conditions 

(a)  All  transactions  are  on  terms  and 
conditions  that  are  at  least  as  favorable 
to  the  Managed  Trust  Account(s)  and 
Common  Tru8t(s)  as  those  in  arm's 
length  transactions  between  unrelated 
parties  would  be. 

(b)  No  plan  subject  i^  the  provisions 
of  Title  I  of  the  Act  orifii  section  4975  of 
the  Code  may  invest  in  a  Common  Trust 
or  establish  a  Managed  Trust  Account 
unless  the  plan  has  total  net  assets  with 
a  value  in  excess  of  $504)00.000  and  no 
such  plan  may  invest  more  than  5 
percent  of  its  assets  in  any  one  Common 
Trust  or  Managed  Trust  Account,  or 
more  than  10  percent  of  its  assets  in 
Trust  Accounts  established  by  the  Trust 
Company  or  an  affiliate. 

(c)  Prior  to  making  an  investment  in  a 
Common  Trust  or  Managed  Trust 
Account,  a  fiduciary  for  the  plan 
independent  of  CBCG  and  its  affiliates 
receives  offering  materials  which 
disclose  all  material  facts  concerning 
the  purpose,  structure  and  operation  of 
the  such  Trust  or  Trust  Account  in 
which  it  participates. 

(d)  Each  Participating  Plan  shall 
receive  the  following  with  respect  to  any 
Common  Trust  or  Managed  Trust  . 
Account  in  which  it  participates:    . 

(1)  Audited  Financial  Statements, 
prepared  by  independent  public 
accountants  selected  by  the  Trust 
Company,  not  later  than  90  days  after 
the  end  of  the  Common  Trust  or 
Managed  Trust  Account  fiscal  year. 

(2)  Quarteriy  reports  prepared  by  the 
Trust  Company  relating  to  the  overall 
financial  position  and  operating  results 
of  the  Common  Trust  or  Managed  Trust 
Account,  which  will  include  ail  fees  paid 
by  the  Common  Trust  or  Managed  Trust 
Account,  and  by  any  partnerships  or 
joint  ventures  in  which  the  Common 
Trust  or  Managed  Trust  Account  is 
invested. 

(3)  Annual  estimates  prepared  by  the 
Trust  Company  of  the  current  fair 
market  value  of  all  properties  owned  by 
the  Common  Trust  or  Managed  Trust 
Account. 

(4)  Copies  of  the  quarterly  reports 
which  the  Trust  Company  is  required  to 
file  with  the  California  Superintendent 
of  Banks,  and  an  immediate  report  with 
regard  to  any  findings  by  the  California 
Superintendent  of  Banks  involving 
inappropriate  fiduciary  behavior  with 


respect  to  any  Managed  Trust  Account 
of  Common  Trust. 

(5)  In  the  case  of  a  Common  Trust,  a 
list  of  all  of  the  other  investors  in  the 
Common  Trust. 

(e)  The  Trust  Company  or  its  affiliate 
shall  maintain,  for  a  period  of  six  years, 
the  records  necessary  to  enable  the 
persons  described  in  subsection  (f)  of 
this  Part  V  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that  (i)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  the  Trust 
Company  or  its  affiliates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six  year  period,  and  (ii)  no  party  in 
interest  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
Section  S03(i)  of  the  Act  or  to  the  taxes 
imposed  by  Section  4S75[a]  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  subsection 
(f)  below. 

(f)  Notwithstanding  any  provisions  of 
section  504(a)(2)  and 

(b)  of  the  Act 

The  records  referred  to  in  subsection 
(e)  of  this  Part  V  shall  be 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  the 
Internal  Revenue  Service  or  the 
California  Superintendent  of  Banks: 

(2)  Any  fiduciary  of  a  Participating 
Plan  or  any  duly  authorized  employee  or 
representative  of  such  fiduciary: 

(3)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(4)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

Part  VI — Definitions  and  General  Rules. 

For  the  purposes  of  this  exemption: 

(a)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person: 

(2)  Any  officer,  director,  employee, 
relative  of.  or  partner  in  any  such 
person:  and 

''  (3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling  infiuence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 
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(c)The  term  "Management  Services" 
means: 

(1)  Services  of  real  estate  brokers  and 
finders  in  connection  with  the 
acquisition  or  disposition  of  real         ; 
property  or  interests  therein. 

(2)  Services  of  property  managers. 

(3)  Services  of  leasing  agents  in 
connection  with  obtaining  leases  on 
properties  owned  by  the  Common  Trust 
or  Managed  Trust  Account. 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in  . 
Section  3(15]  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  iii 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  sister,  or  a  spouse  of  a  brother 
or  sister. 

The  availability  of  this  exemption  is 
subject  ot  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  trui;  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  which  are  the  subject 
of  this  exemption. 

Summory  of  Facts  and  Representations 

1.  The  Trust  Company  is  a  California 
trust  company  formed  as  a  wholly- 
owned  subsidiary  of  CBCG.  An 
application  for  authorization  to  form  the 
Trust  Company  was  approved  by  the 
California  State  Banlting  Department  on 
August  5. 1980.  A  letter  supplementing 
the  original  application  was  filed  on 
May  11, 1982.  reflecting  certain  changes 
which  have  occurred  since  that 
application  was  approved,  e.g.,  the 
acquisition  of  CBCG's  parent  company, 
Coldwell.  Banker  A  Company  (CB),  by 
Sears,  Roebuck  and  Co.  (Sears).  That 
supplemental  application  has  been 
reviewed  and  approved  by  the 
California  State  Banking  Department. 
The  Trust  Company's  activities  will  be 
governed  by  the  rules  and  regulations  of 
California  law  which  control  the 
activities  of  trust  companies  and  will  be 
subject  ot  the  supervision  of  the 
California  Superintendent  of  Banks, 
including  on-site  audits  and  quarterly 
reporting. 

The  principal  activity  of  the  Trust 
Company  will  be  to  provide  trust  and 
real  estate  investment  management 
services  for  tax  exempt  institutions 
wishing  to  invest  in  real  estate.  It  is 
contemplated  that,  for  the  most  part,  its 
clientele  will  be  comprised  of  employee 
benefit  plans  sponsored  by  corporations, 
labor  unions  and  governmental 
agencies.  In  all  cases  the  institutional 
investor  will  enter  into  an  agreement 
(the  Trust  Agreement)  pursuant  to  which 
the  Trust  Company  will  become  trustee 
with  respe<^  to  invested  assets.  The 
Trust  Agreements  for  Common  Trust 
Accounts  will  provide  that  assets 


contributed  thereto  will  be  commingled 
with  the  assets  of  other  Common  Trust 
Accounts  in  one  of  a  series  of  closed- 
end  collective  trusts  (Common  Trusts) 
for  the  purpose  of  making  investments  in 
real  estate.'  As  an  alternative  to 
participating  in  a  Common  Trust,  a  plan 
may  elect  to  establish  a  Managed  Trust 
Account  which  will  invest  in  real  estate 
separately.  In  all  cases,  the  Trust 
Company  will  have  the  responslbihty  for 
investing  any  contribubons  either 
separately  in  the  case  of  the  Managed 
Trust  Accounts  or  collectively,  through 
the  Common  Trust,  and  for  the 
maoagement  and  disposition  of  the 
properties  it  acquires  as  trustee.  The 
applicant  represents  that  the  Trust 
Company  is  expected  to  be  a  quahfed 
professional  asset  manager  (QPAM)  as 
that  term  is  defined  in  Prohibited 
Transaction  Exemption  84-14  IPTE«4- 
14,49  FR  9494.  March  13, 1984).' 
Therefore,  the  applicant's  request  for 
exemption  involves  those  transactions 
which  may  not  be  covered  by  PTE  84-14 
or  other  relevant  statutory  exemptions 
under  section  408  of  the  Act. 

CBCG  was  incorporated  in  1972  to 
take  over  the  function  of  providing  fully 
integrated  commercial  real  estate 
services  for  CB's  clients  ai)d  to  manage 
the  real  estate  assets  of  institutional 
partnerships  formed  by  it.  CBCG 
provides  a  broad  range  of  services 
related  to  commercial  real  estate.  It  has 
been  involved  in  negotiating  the  sale 
and  lease  of  virtually  every  type  of  real 
property,  including  industrial, 
commercial,  offlce  building  and 
apartment  complexes.  CBCG  is  aiso 
involved  directly  in  property 
management,  capital  management,  real 


'  Ttte  tenn  Common  Trust  a*  used  herein  tndudes 
(.■ummon  trust  funds  exempt  from  lax  under  seotion 
5M  of  the  Code  and  group  trusts,  as  defined  in  Rev 
Rul.  S1-10a  ISSI-l  C3.  326.  In  the  case  of  a  group 
trust,  Common  Trust  Accounts  will  not  actually  be 
separate  trusts  formed  for  purposes  of  participating^ 
in  the  collective  investment  trust.  Rather,  the 
Participating  Plans  will  invest  directly  in  the  group    ' 
trust  vis  agreements  to  participate.  SurJi  agreements 
to  participate  are  included  within  the  term  Common 
Trust  Account.  The  applicant  reprettenlH  that  a 
plan's  investment  in  a  Common  Trust  will  be 
exempt  from  the  restnctions  of  section  W6(a)  of  Itie 
Act  by  reason  of  section  40S(bM8).  The  Department 
expresses  ito  opinion  herein  whether  all  of  the 
oimdiUoiM  of  section  40S4bN8)  will  be  satisfied  in 
such  transactions. 

*  The  applicant  represents  that,  in  order  to 
comply  with  the  conditions  of  PTE  84-14,  Piirts  II 
and  III.  in  cases  where  a  Common  Trust  or  Managed 
Trust  Account  using  a  CB  affiliated  broker  leases 
property  to  the  Trust  Company,  an  employer  with 
respect  to  an  investing  plan  or  an  affiliate,  of  either 
the  Trust  Company  will  pay  the  broker's 
commission,  credit  that  amount  to  the  Trust 
Account,  and  reduce  the  monthly  Management  Pec 
by  that  amount.  The  Depanmeni  expresses  no 
opinion  as  to  whether  this  arrangement  complies 
with  the  relevant  conditions  of  the  PTE  84-14,  Parts 
II  and  III. 


estate  investment  advisory  services,  real 
estate  appraisal,  real  estate 
consultation,  market  research,  and  other 
real  estate  related  services. 

CB  is  a  wholly-owned  subsidiary  of 
Sears  and  operates  as  the  successor  to  a 
real  estate  brokerage  business 
established  in  1906.  Prior  to  its 
acquisition  by  Sears  on  December  31; 
1981,  CB  was,  and  continues  to  be,  the 
largest  diversified  real  estate  service 
organization  in  the  United  States,  with 
operating  offices  throughout  the  country. 

Since  being  acquired  by  Sears;  the 
activities  of  CB  and  its  affiliates  have    .■' 
been  designated  a  part  of  the  Coldwell  y 
Banker  Real  Estate  Group  (CB  Real 
Estate  Croup).  The  CX  Real  Estate 
Group  in  turn  has  three  major  groups  in  ' 
its  organizational  structure:  (1)  Coldwell 
Banker  Residential  Croup,  providing 
residential  brokerage  and  other  services; 
(2)  Homart  Development  Co.,  involved 
in  commercial  real  estate  development;, 
and  (3)  CBCG,  providing  brokerage  and 
other  services  for  all  types  of 
commercial  real  estate. 

2.  The  applicant  represents  that  . 
Participating  Plans  establish  either 
Common  Trust  Accounts  or  Managed 
Trust  Accounts  (collectively.  Trust 
Accounts)  which  will  invest  in  real 
estate,  either  by  poohng  assets  through    , 
the  mechanism  of  a  Common  Trust  or 
separately  in  the  case  of  Managed  Trust 
Accounts.  No  plan  may  invest  in  a  Trust 
Account  luiless  it  has  at  least 
$50,000,000  in  assets,  and  no  plan  may     . 
invest  more  than  5%  of  its  assets  in  any 
one  Trust  Account,  nor  more  than  10%  of 
its  assets  in  Trust  Accounts  maintained 
by  the  Trust  Company  or  an  affiliate. 
The  Conunon  Trusts  and  Managed  Trust 
Accounts  will  be  designed  either  as 
"blind"  accounts  where  the  plans  invest 
and  the  Trust  Company  then  selects  real 
estate  investments,  or  as  "specified 
property"  accounts  where  the  Trust 
-.^Company  identifies  a  particular  property 
ohproperties  for  investment  and  the 
pl^(s)  then  invest  in  the  specified 
account.  The  Trust  Accounts  will  be        ^ 
established  pursuant  to  a  Trust 
Agreement.  Under  the  terms  of  the  Trust 
Agreements,  the  Trust  Company  will 
have  complete  responsibihty,  with 
certain  exceptions  discussed  in 
paragraph  7  below,  for,  inter  alia, 
searching  for  investments,  making 
investment  decisions  and  for  the 
management  and  disposition  of  the 
properties  it  acquires  as  trustee, 
although  a  plan  establishing  a  Managed 
Trust  Account  may,  if  it  chooses  to  do 
so,  provide  guidelines  to  be  followed  by 
the  Trust  Company  in  investing  and 
managing  assets  in  that  Managed  Trust 
Account. 
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.    3.  The  decisiou  to  participate  in  a 
Trust  Account' and  the  determination  of 
th«  amount  ita.be  placed  therein  will  be 
made  by  a  fiduciary  of  the  plan  who  is 
independept  of  and  unrelated  to  CBCG 
or  any  of  its  affiliates.'  The  decision  to 
invnsl  in  a  Trust  Account  will  be  based 
upon  knowlec^e  of  the  terms  and 
conditions  established  in  the  Trust 
Agreement  and  disclosed  in  a  .; 

prospectus,  and  of  the  conditions 
imposed  by  this  exemption.  The 
investment  objectives  of  each  Common 
Trust  and  Managed  Trust  Account  will 
be  to  obtain  operating  income  and 
capital  appreciation,  primarily  through 
the  purchase  of  equity  interests  in  or  the 
development  of  income-producing  real 
property.  Investments  will  consist 
principally  of  fee  interests,  leaseholds, 
joint  venture  participations  and 
mortgage  loans  convertible  into  any  of 
the  forgoing  interests  in  real  estate.  The 
Trust  Company  represents  that,  due  to 
the  illiquid  nature  of  most  real  estate 
investments  and  the  closed  end  nature 
of  the  Common  Trusts.  Participating 
Plans  generally  will  not  be  able  to 
redeem  their  interests  in  a  Common 
Trust  prior  to  the  termination  and 
dissolution  of  the  Common  Trust 

4.  The  Trust  Company  expects  that 
Trust  Accounts  ordinarily  will  be  fully 
invested  in  real  estate  within  12  to  18 
months  of  their  inception  depending  on 
the  type  of  properties  sought  the  market 
for  such  properties  at  the  tme.  any 
geographic  or  size  requirements  and 
other  variables.  Pending  the  investment 
in  real  estate,  the  Trust  Company  will 
invest  cash  contributed  to  the  Trust 
Account  in:  obligations  of  the  United 
States  or  its  agencies;  repurchase 
agreements  nvith  respect  to  such 
obligations:  certificates  of  deposit  or 
deposits  in  interest  bearing  accounts  of 


'  The  applicant  has  represented  that  CBCG  or  its 
afTiliates  may  act  as  a  fiduciary  or  a  service 
provider  te  plans  which  may  invest  in  a  Trust 
Account.  However,  the  applicant  has  also 
represented  that  neither  CBCC  nor  any  affiliate  will' 
use  the  authority,  discretion  or  Influence  which 
makes  CBCG  or  such  affiliate  a  fiduciary  with 
respect  to  such  plan  to  cause  the  plan  to  invest  in  a 
Trust  Account. 

The  Department  notes  thai,  to  the  extent  that 
CBCG  or  an  affiliate  is  deemed  to  be  a  fiduciary  by 
virtue  of  rendering  investment  advice  as  described 
in  r»i«ulati(.n  29  cm  2510.3-21(<,|(ii|(BI.  the  presence 
of  an  unrf  luted  second  fiduciary  acting  on  the 
investment  adviser's  recommendations  on  behalf  of 
the  plan  is  not  sufficient  to  insulate  the  investment 
adviser  from  fiduciary  liability  under  section  406(b| 
of  the  Act.  (See  Advisory  Opinions  B4-03A  and  84- 
04A.  issued  by  the  Department  on  January  4.  Itl64.| 
In  this  regard,  the  Department  has  determined  that 
it  is  unable  to  make  the  fmditigs  necessary  under 
section  406(h|  of  the  Act  with  re&pecl  to 
transactions  which  involve  the  provision  of 
investment  advice  by  CBCG  or  its  affiliates. 
Accordingly,  ihf Department  has  limited  relief  fur' 
inteslBientn  in  Managod  TniRt  Aconiinis  InsecTitm 
40fi(rf|uf  the  Act 


banks  insured  by  the  Federal  Deposit 
Iiwurance  Corporation;  money  market 
funds  having  assets  olover  $300  million; 
commercial  paper  rated  Al  or  better    ' 
and  bankers'  acceptances  of  banks 
having  assets  inexcess  of  $1  billion: 

5.  Any  income  from  the  operation  or 
ptt>ceeds  &om  the  tale  or  refinancing  of 
assets  of  the  Common  Trust  or  Managed 
Trust  Account  and  any  coniributions  by 
the  Participating  Plan(8)  to  the  Common 
Trust  or  Managed  Trust  Account  in 
excess-of  the  amount  required  for  initial 
investment  will  be  distributed  lo  such 
nan(s)  to  the  extent  that  such  amounts 
are  not  needed  for  Trust  purposes.  For 
example,  certain  sums  will  be  used  to 
maintain  reasonable  reserves 
established  by  the  Trust  Company  in 
connection  with  the  Trust  assets 
(including,  without  limitation,  reserves 
for  repayment  of  existing  or  anticipated 
obligations  or  for  contingent  liabilities). 
Such  distributions  shall  be  made  to  the 
Participating  Plan  within  a  reasonable 
time  after  the  completion  of  the  annual 
audit  for  that  fiscal  year,  but  in  no  event 
later  than  ninety  (90)  days  after  the 
close  of  such  fiscal  year.  Subject  to  the 
dissolution  and  termination  provisions 
of  the  Trust  Agreement  (described  in 
paragraphs  9  and  10).  the  Trust 
Company  expects  that  the  Trust 
Accounts  will  generally  hold  their  real 
property  investments  for  a  period  of  not 
less  than  ten  years.  However,  there  is  no 
restriction  upon  the  length  of  time  that 
real  property  investments  of  the 
Common  Trusts  and  Managed  Trust 
Accounts  may  be  held.  The  Trust 
Company,  in  its  sole  discretion,  may  sell 
or  refinance  any  or  all  investments  at 
any  time  if  it  believes  such  action  would 
be  in  the  best  interest  of  the  Managed 
Trust  Account  or  the  Common  Trust 

The  income  from  investments  and  the 
net  cash  proceeds  from  any  sale  or  other 
disposition  or  refinancing  of  real 
property,  less  the  operating  reserves 
noted  above,  will  not  be  reinvested  in 
real  estate  but  will  be  distributed  to  the 
Plan(s)  participating  in  the  Managed 
Trust  Accounts  of  Common  Trusts.  The 
Managed  Trust  Accounts  and  Common 
Trusts,  therefore,  are  intended  to  be  self- 
liquidating  in  nature.  Such  distributions 
to  Participating  Plans  will  be  treated  as 
return  of  capital  and  taken  into  account 
when  the  Disposition  Fee  (described 
below)  is  calculated. 

6.  The  applicant  represents  that 
Participating  Plans  will  be  chained  a 
one-time  Subscription  Fee  (generally  1- 
2%  of  invested  assets)  at  the  tme  they 
make  their  investment  in  a  Trust 
Account  to  defray  the  expenses  of 
organizing  the  Trust  Account, 
identifying  suitable  investments,  and 


completing  the  initial  purchases  of 
investment  properties  for  the  Trust 
Account.  In  addition,  the  Trust 
Company  will  be  paid  a  monthly 
Management  Fee.  expected  fo  range 
from  0.1667-0.2083%  per  month  (or  2-    ^ 
2.5%  annually)  of  the  net  asset  value  tH 
the  Tru6t  Account  The  value  of  assets 
for  the  purpose  of  determining  the 
Management  Fee  will  be  based  upon 
independent  appraisals  by  licensed 
appraisers  who  are  not  employees  or. 
affiliates  of  the  Trust  Company  or  an 
affiliate.  The  Management  Fee  will 
compensate  the  Trust  Company  few  its 
investment  management  and 
Management  Services,  including 
property  management  real  estate 
brokerage  and  related  services.*  The 
Trust  Company  will  employ  Coldwell 
Banker  Capital  Management  Services. 
Ina  (CBCMS)  a  subsidiary  of  CBCG  and 
an  affiliate  of  the  Trust  Company  to 
provide  such  Management  Services. 
CBCMS  is  a  registered  investment 
advisor  under  the  Investment  Advisers 
Act  of  1940  and  the  applicant  represents 
that  CBCMS  mil  also  be  a  QPAM. 
CBCMS  will  utilize  the  services  of 
others,  including  other  CBCC  divisions 
and  subsidiaries  as  required,  at  no 
additional  cost  to  the  Trust  Accounts. 
The  Trust  Company  will  also  have  the 
responsibility  to  provide  or  arrange  for 
all  other  support  senices  performed  by 
non-CBCG  affiliates  necessary  to  the 
operation  of  the  investment  of  the 
Conunon  Trusts  and  Managed  Trust 
Account. 

Once  all  the  investment  properties  of 
a  Trust  Account  have  been  sold  and  the 
proceeds  of  the  sale  have  been 
distributed  or  are  available  for 
distribution  the  Trust  Company  may  be 
paid  a  Disposition  Fee  in  aixordance 
with  the  terms  of  the  Trust  Agreement. 
(A  Disposition  Fee  may  also  be  paid  on 
the  basis  of  a  constructive  sale  pursuant 
to  the  trustee  removal  and  resignation 
provisions  of  the  Trust  Agreement 
discussed  in  paragraph  9  below.)  A 
Disposition  Fee  will  be  payable  only 
after  the  Participating  Plans  have 
received,  through  distributions  from  the 
Trust  Account  a  return  of  all  the  capital 


*  The  applicant  represents  Iha:  the  prov  ishmi  of 
investment  management  and  Management  Service* 
by  CBCG  or  its  affiliates  and  the  receipt  of  fees 
thereby  is  exempt  from  the  prohibitions  of  st^tuw 
406(a|  of  the  Act  by  reason  of  section  4aB|bn2|  The 
[Jepartment  expresses  no  opinion  as  lo  whether  the 
relevant  conditions  of  section  408(b|(ZI  are  rtMnplvd 
with  in  the  above  arrangement.  The  Department 
notes,  however,  that  to  Ibe  e)itpnt  that  a 
Participiiling  PSan  s  investment  in  a  Trust  Ai^couril 
does  nnl  meet  the  conditions  of  section  44)fl(lit|ti|  ti( 
fJtISA  or  Part  I  of  this  proposed  exemption,  tiie 
relief  afftirded  by  section  40H(bMZ|  of  FSISA  m.iy 
not  lie  iiVrt.latile. 
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invested  in  the  Trust  Account  by  the 
Participating  Plans  and  an  annual  rate 
of  return  on  that  capital  which  will  be 
speciHed  in  advance  for  each  Trust 
Account  before  any  investments  are 
made  by  any  Participating  Plan.  The 
Disposition  Fee  will  be  a  pre-determined 
fixed  percentage  of  the  excess  of  the 
disposition  proceeds  over  the  amount 
necessary  to  provide  the  return  of 
capital  and  pre-established  rate  of 
return  to  the  Participating  Plans. 

The  applicant  represents  that  the  fee 
structure,  including  the  Disposition  Fee, 
is  in  the  interest  of  the  Participating 
Plans  because  it  provides  an  added 
inducement  for  the  Trust  Company  to 
take  the  actions  necessary  to  maximize 
the  return  to  the  Participating  Plans.  In 
addition,  the  Participating  Plans  will 
receive  their  return  of  capital  and  the 
pre-established  rate  of  return  before  a 
Disposition  Fee  will  be  payable. 

7.  The  applicant  represents  that  with 
certain  types  of  investment  activity,  it  is 
very  difficult  to  estimate  leasing 
brokerage  fees.  Accordingly,  when  such 
investment  activity  is  to  be  the  principal 
activity  of  a  Managed  Trust  Account, 
Participating  Plans  may  want  to  retain 
control  over  leasing  brokerage  decisions 
to  avoid  the  uncertamty  in  the  fee 
estimation  process.  In  order  to 
accommodate  this  interest,  some 
Managed  Trust  Accounts  may  be 
structured  so  that  the  Participating  Plans 
maintain  complete  control  over  all 
leasing  brokerage  decisions  including 
the  selection  of  leasing  brokers  and 
payment  of  leasing  brokerage  fees.  As  a 
result,  the  Trust  Company  would  not 
exercise  any  fiduciary  authority  in  the 
leasing  brokerage  area.  Rather, 
independent  fiducia.ies  for  the 
Participating  Plans  will  select  the 
leasing  brokers,  and  negotiate  and 
approve  all  leasing  brokerage  fees.  Such 
leasing  brokerage  fees  will  be  charged 
back  directly  to  the  Managed  Trust 
Account.*  llie  applicant  represents  that 
the  Vlanagement  Fee  charged  Managed 
Trust  Accounts  for  real  estate  related 
services  will  be  reduced  in  these 
circumstances  to  reflect  the  reduced 
responsibilities  of  the  Trust  Company. 


'  It  it  repreaented  that  in  tuch  tituation*.  Iha 
poMible  p.iymenl  of  t>rokeragc  commissioiw  to 
CBCC  aftiliale*  will  be  exempt  from  tbe 
prohibiliont  of  tection  400(a)  of  the  Act  by  the 
itatutory  exemption  provided  t>y  tection  40e(b|(2). 
Ttie  Department  evpretaei  no  opinion  h<>n>in 
wtielher  all  of  the  conditiont  of  tection  406(b)(2|  of 
the  Ad  wilt  be  tatitfied  in  tuch  irantacliona.  In 
addition,  the  Department  notea  that  the  exemption 
for  pvrty  in  inlerett  trantactlont  with  tuch  plant 
containod  in  PIT  84-14  will  b«  unavailable,  t>ecauae 
the  Trual  Company,  at  QPAM,  will  not  be 
neitciialins  the  terma  of  the  tranaactiont  oo  behalf 
of  the  Managed  Tnnt  Accotinlt. 


8.  Services  which  are  necessary  and 
customary  in  the  operation  of  real  estate 
investments,  and  not  included  in 
Management  Services,  will  be  provided 
exclusively  by  independnt  service 
providers  who  will  be  compensated  by 
the  Trust  Accounts.  Such  services 
include,  but  are  not  limited  to:  legal 
services;  services  of  architects, 
designers,  engineers,  etc.:  insurance 
brokerage  and  consultation:  auditing 
and  accounting;  appraisals  and 
mortgage  brokerage;  and  development 
of  income-producing  real  property.  The 
fees  charged  to  the  Trust  Accounts  by 
the  independent  service  providers  will 
be  commesurate  with  the  fees  charged 
by  the  service  provider  on  a  regular 
basis  for  comparable  work  in  the 
respective  locale. 

9.  Under  the  Trust  Agreement  for  a 
Managed  Trust  Account  the  Trust 
Company  may  be  removed  as  trustee,  at 
any  time,  without  cause,  by  the 
Participating  Plan  establisfking  such 
Managied  Trust  Account  throilgh  the 
delivery  of  a  nobce  of  removal  to  the 
Trust  Company.  The  Trust  Company 
may  resign  as  trustee,  at  any  time  after 
the  Managed  Tr\ist  Account  has  been  in 
existence  for  ten  years,  without  cause, 
by  written  notice  to  the  Plan.  Such 
removal  or  resignation  will  generally  be 
effective  upon  ^e  acceptance  of 
appointment  by  a  successor  trustee 
appointed  by  the  Plan. 

The  Trust  Company  may  be  removed 
as  trustee  under  a  Common  Trust  at  any 
time  upon  an  affirmative  vote  or  written 
consent  of  Participating  Plans  which 
have  contributed  50%  or  more  of  the 
capital  in  the  Common  Trust  The  Trust 
Agreement  will  provide  that  any  holders 
of  10%  or  more  of  the  interests  in  the 
Common  Trust  can  direct  the  Trust 
Company  to  call  a  meeting  of  the 
investors  to  consider  such  removal.  The 
Trust  Company  may  resign,  without 
cause,  at  any  time  after  the  tenth 
anniversary  of  the  creation  of  the 
Common  Trust  by  written  notice  to  the 
Participating  Plans.  Such  removal  or 
resignation  will  generally  be  effective 
upon  the  acceptance  of  appointment  by 
a  successor  trustee  appointed  by 
Participating  Plans  which  have 
contributed  50%  or  more  of  the  capital  in 
tbe  Common  Trust 

In  the  case  of  either  a  Common  Trust 
or  Managed  Trust  Account,  when  the 
Trust  Company  is  removed  or  resigns  as 
trustee,  the  Trust  Company  will  be 
entitled  to  the  Disposition  Fee  based  on 
a  constructive  sale  of  the  Trust 
Account's  assets,  calculated  as  the 
Disposition  Fee  would  be  in  the  event  of 
the  actual  sale  of  all  of  the  Trust 
Account's  assets.  The  value  of  the  Trust 


Account's  assets  for  the  purpose  of  a 
constructive  sale  will  be  established  by 
an  MAI  licensed  real  estate  appraiser, 
independent  of  CBCG  and  its  affiliates 
and  approved  by  the  Participating  Plan 
establishing  the  Managed  Trust  Account 
or  Participating  Plans  which  have 
contributed  50  percent  or  more  of  the 
capital  to  the  Common  Trust.  The 
valuation  to  be  used  for  the  purpose  of 
calcualting  whether  a  "constructive 
sale"  Disposition  Fee  is  owed,  and  how 
much,  will  be  the  lower  of  the  appraisal 
or  the  most  recent  annual  valuation 
prepared  by  the  Trust  Company  for  the 
Trust  Account's  assets. 

la  A  Managed  Trust  Account  may  be 
dissolved  and  terminated  at  any  time  by 
the  Participating  Plan  upon  ninety  (90) 
days  written  notice  to  the  Trust 
Company.  The  events  which  will  cause 
dissolution  and  termination  of  a 
Common  Trust  are:  (1)  The  decision  of 
participants  holding  more  than  fifty 
percent  (50%)  of  all  interests  in  the 
Common  Trust:  (2)  the  decision  of  the 
Trust  Company,  after  the  Common  Trust 
has  been  in  existence  for  15  years;  and 
(3)  failure  to  select  a  successor  trustee 
within  sixty  (60)  days  following  the 
removal  or  resignation  of  the  Trust 
Company  as  trustee. 

11.  Each  plan  participating  in  a 
Common  Trust  or  Managed  Trust 
Account  will  receive: 

(a)  Audited  Financial  Statements 
prepared  by  independent  public 
accountants  selected  by  the  Trust 
Company  not  later  than  ninety  (90)  days 
after  the  end  of  the  Common  Trust  or 
Managed  Trust  Account  fiscal  year. 

(b)  Quarterly  reports  prepared  by  the 
Trust  Company  relating  to  the  overall 
financial  position  and  operating  results 
of  the  Conmion  Trust  or  Managed  Trust 
Account  and.  in  the  case  of  Common 
Trusts,  the  balance  of  each  participant's 
Trust  interest  in  addition,  the  reports 
will  include  a  full  disclosure  of  all  fees 
paid  by  the  Common  Trust  or  Managed 
Trust  Account  and  by  any  partnerships 
or  joint  ventures  in  which  it  has 
invested. 

(c)  Annual  estimates  of  the  current 
fair  market  value  of  all  properties 
owned  by  the  Common  Trust  or 
Managed  Trust  Account. 

(d)  In  tbe  case  of  a  Common  Trust  a 
list  of  the  investors  in  that  Common 
Trust. 

In  addition,  the  plan  or  plans 
participating  in  a  Managed  Trust 
Account  or  Common  Trust,  the  sponsor 
or  sponsors  of  such  plan  or  plans,  the 
participants  and  beneficiaries  of  such 
plan  or  plans  and  duly  authorized 
representatives  of  any  of  the  above  will 
have  access  during  normal  business 


hours  to  all  records  of  the  Trust 
Company  relevant  to  Trust  Accounts  in 
which  they  have  an  interest  Tbe 
Department  the  Internal  Revenue 
Service  and  the  California 
Superintendent  of  Banks  tvill  have 
access  to  all  Trust  Company  records. 
The  Trust  Company  will  retain  all  such 
records  for  a  period  of  six  years.  The 
Participating  Plans  will  also  be  provided 
with  copies  of  the  quarterly  reports 
which  the  Trust  Company  is  required  to 
file  with  the  Cahfomia  Superintendent 
of  Banks.* 

12.  The  Trust  Company  will  be 
empowered  to  invest  Trust  Account 
assets  in  joint  ventures  or  partnerships 
for  the  purpose  of  acquiring  or 
developing  real  property.  In  connection 
with  those  transactions,  CBCG  or  its 
aHiliates  may  be  employed  by  the  joint 
venture  or  partnership  to  provide 
services  and  be  compensated  by  the 
entity,  provided  that 

(a)  The  decision  to  hire  service 
providers  is  made  by  a  party 
unaffiliated  with  the  Trust  Company  or 
its  affiliates  which  owns  more  than  10 
percent  of  the  aquity  ioteret  in  the 
entity; 

(b)  Tbe  fees  are  reasonable; 

(c)  Neither  the  Trust  Company  nor 
any  afliUate  has  the  power  to  exercise 
control  over  the  selection  of  service 
providers  (other  than  through  the 
exercise  of  a  veto  for  reasonable  cause); 
and 

(d)  the  amount  of  any  fee  received  by 
CBCG  or  an  affiliate  from  the 
partnership  or  joint  venture  representing 
the  Trust  Account's  proportionate  share 
of  the  partnership  or  joint  venture  and 
its  expenses  will  be  applied  as  a  credit 
to  the  Management  Fee  paid  by  the 
Trust  Account' 


Federal  Regtoter  /  Vol.  54.  No.  5  /  Monday,  January  9.  1989  /  Notices 


•  In  addition,  where  CBCMS  or  another  Coldwell 
Banker  afFiliate  which  it  a  registered  invettment 
advisor  providet  services  with  respect  to  any 
Miindged  Trutt  Account  or  Common  Trust,  copies  of 
reports  filed  with  the  SEC  under  the  Investment 
Advisers  Act  of  1940  will  alto  be  provided  to  tbe 
plan  or  plans  participating  in  such  Managed  Trust 
Account  or  Common  Trust. 

'  The  applicant  represents  that  in  the 
circumslaacet  detcnbed.  to  the  extent  that  the 
decision  to  select  tbe  Trust  Company  or  an  affiliate 
to  provide  services  to  the  joint  venture  or 
partnership  is  made  by  a  party  independent  of  the 
Trust  Company,  and  all  of  the  conditions  of  section 
40H(b)|2)  of  the  Act  are  tatisfted,  the  provision  of 
services  and  the  receipt  of  fees  by  tbe  Tnisl 
Company  or  an  affiliate  would  be  exempt  from  the 
prtihibitions  of  section  406(a)  of  the  Act.  The 
.-tpplirant  further  represents  that  such  selection 
would  not  constitute  violations  of  the  selfdeahng 
provisions  of  section  406|b)(1)  dnd  406(b)|2j. 
flovvever.  tbe  applicant  bns  reqursted  an  exemption 
from  section  40e(b)(3)  of  the  Act.  because  an 
affiliate  of  the  Trust  Company  may  receive  fees 
from  the  ioint  venture  or  partnership. 


13.  The  applicant  represents  that  the 
Trust  Company  and  CBCMS  will  be 
QPAMs,  and  intend  to  rely  on  PTE  54-14 
for  most  transactions  between  the  Trust 
Accounts  and  parties  in  interest  with 
respect  to  Participating  Plans.  However, 
in  addition  to  their  reliance  on  QPAM 
they  are  requesting  an  exemption  from 
section  406(a)(1)  (A)  through  (D)  of  the 
Act  for  transactions  between  a  Common 
Trust  and  a  party  in  interest  with 
respect  to  a  Participating  Wan  which  has 
the  power  to  appoint  or  terminate  the 
Trust  Company  as  the  manager  of  any  of 
the  Plan's  assets,  or  to  negotiate  the 
terms  of  the  management  agreement 
with  the  Trust  Company  on  behalf  of  die 
Plan,  if  the  interest  of  the  Participating 
Plan  together  with  the  interests  of  any 
other  plans  maintained  by  the  same 
employer  and/or  employee  organization 
in  the  Common  Trust  do  not  exceed  10 
percent  of  the  total  assets  of  the 
Common  Trust  The  applicant  represents 
that  tbe  10  percent  limitation,  which 
applies  to  each  Common  Trust  rather 
than  the  total  client  assets  managed  by 
the  Trust  Company,  is  a  sufficient 
safeguard  against  the  Trust  Company 
being  subjected  to  improper  influence  by 
those  entities  with  the  power  to  hire  or 
fire  the  Trust  Company. 

14.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  because,  among 
other  things: 

(a)  The  decision  to  invest  in  a  Trust 
Account  will  be  made  on  behalf  of  a 
Plan  by  a  fiduciary  independent  of 
CBCG,  the  Trust  Company  and  their 
affiliates  following  full  disclosure  of  all 
material  facts  of  the  purpose,  structure 
and  operation  of  the  Trust  Account; 

(b)  Only  Plans  with  at  least 
$50,000,000  in  assets  will  be  allowed  to 
invest  in  a  Trust  Account  and  no  Plan 
may  invest  more  than  5  percent  of  its 
assets  in  a  Trust  Account,  nor  may  any 
Plan  invest  more  than  10%  of  its  assets 
in  the  Trust  Accounts; 

(c)  A  Disposition  Fee  will  be  paid 
only:  (1)  after  all  the  properties  in  a 
Trust  Account  have  been  sold  (or 
constructively  sold);  and  (2)  if  the  total 
proceeds  exceeds  the  amount  necessary 
to  provide  the  Participating  Plan(s)  the 
return  of  invested  capital  plus  the  pre- 
established  annual  rate  of  return;  and 

(d)  the  decision  to  have  CBCG  or  an 
affiliate  provide  services  to  a  joint 
venture  or  partnership  in  which  a  Trust 
Account  has  invested  will  be  made  by 
an  owner  of  at  least  10%  of  the  equity  of 
the  entity  who  is  independent  of  CBCG 
and  there  will  be  a  credit  applied  to  the 
Management  Fee  of  the  Trust  Account 
for  any  fee  paid  for  services  by  the  joint 


venture  or  partnership  to  the  extent  of 
the  Trust  Account's  proportionate 
responsibility  for  such  fee. 


FON  RMTNOI  MPOfMIATION  CONTACT: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number). 

I^  American  Worid  Airways.  Inc. 
Cooperativs  Ratimnent  Income  Plan. 
(Cooperativ*  Flea)  at  aL 

In  tbe  matter  of  Pan  American  World 
Airways.  Ina  Cooperative  Retirement  Income 
Plan  (Cooperative  Plan):  Pan  America  a 
Worid  Airways,  bic  Defmed  Benefit  Plan  for 
Flight  Engineers  (Flight  Engineert  Ptan):  Pan 
American  WorW  Airways,  bic.  Non-Contract 
Employees'  Pension  Plan  (Non-Contrart 
Plan);  Pan  American  Worid  Airways.  Inc. 
Mechanical  Stores  and  Related  Emploj'ees' 
Pension  Plan  (Mechanical  Stores  Plan):  and 
Pan  American  WorW  Airways.  Inc.  Clerical, 
Office,  and  Station  Employees'  Pension  Pl.in 
(Clerical  Ptan)  (collectively,  the  Plans) 
Located  m  New  York.  New  York. 

(Application  No*.  D-7433  dnd  D-7444  through 
D-7447) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  tbe  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  7S-1  (40  FR 
18471,  April  28, 1975).  U  the  exemption  is 
granted  the  restrictions  of  sections 
406(a),  406  (b)(1)  and  (b)(2),  and  407(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  proposed  purchase,  by  the 
Plans  from  Pan  Am  Worid  Airways.  Inc. 
(Airways)  of  a  portion  of  a  leasehold 
estate  (the  Leasehold)  in  the 
"Worldport"  airline  passenger  terminal 
(the  Terminal)  and  the  land  (the  Land) 
underiying  the  Terminal  located  at  John 
F.  Kennedy  International  Airport  (JFK): 
(2)  the  proposed  contribution  in  kind  to 
the  Plans  by  Airways  of  the  remaining 
value  of  the  Leasehold  following 
reduction  for  that  portion  of  the 
Leasehold  sold  to  the  Plans  by  Airways; 
and  (3)  the  proposed  sublease  (the 
Sublease)  of  the  Terminal  by  the  Plans 
to  Airways  for  the  duration  of  the 
remaining  term  of  the  Leasehold  at  a 
fixed  monthly  rental  rate:  provided  that 
the  terms  of  the  transactions  are  not  less 
favorable  to  the  Plans  than  those 
negotiated  at  arm's  length  in  similnr 
circumstances  between  unrelated  third 
parties,  and  an  independent  fiduciary, 
among  other  things,  reviews,  monitors, 
and  approves  the  proposed  transactions. 
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Summary  of  Fads  and  Representations 

1.  Airways,  the  sponsor  of  (he  Plans, 
is  a  New  York  corporation  organized  in 
1927  and  headquartered  at  200  Park 
Avenue.  New  York.  New  York.  Airways 
is  an  international  airline  serving 
approximately  28  cities  in  the  U.S.  and 
68  destinations  in  Europe.  Latin 
America,  the  Caribbean.  Asia.  Africa, 
and  the  Middle  East.  Airways  is  one  of 
two  principal  subsidiaries  of  Pan 
American  Corporation  (Pan  Am),  a 
Delaware  holding  company.  The  other 
subsidiary.  Pan  Am  World  Services,  Inc. 
(World  Services),  provides  management 
and  technical  services  on  a  contract 
basis  to  governments  and  private 
entities  around  the  world. 

In  addition  to  World  Ser\'ice8  and 
Airways,  Pan  Am  owns  two  other 
airline  subsidiaries.  Pan  Am  Express. 
Inc.  (Pan  Am  Express)  and  the  Pan  Am 
Shuttle.  Pan  Am  Express  services  12 
cities  in  the  U.S.  and  Canada  and  10 
cities  in  Europe,  providing  connecting 
traffic  to  Airways'  long-huul 
international  operations.  The  Pan  Am 
Shuttle  provides  hourly  service  in  the 
New  York-Boston  and  New  York- 
Washington  DC  markets. 

2.  All  of  the  Plans  involved  in  the 
proposed  transactions  are  tax-qualiHed 
deHned  benefit  pension  plans,  and  all 
are  subject  to  Title  IV  of  the  Act.  The 
named  fiduciary  for  the  Plans,  within  the 
meaning  of  section  402(a)(2)  of  the  Act. 
is  a  pension  committee  (the  Committee) 
established  by  Airways  which  is 
responsible  for  establishing  investment 
guidelines  for  the  investment  and 
reinvestment  of  assets  gf  the  Plans, 
other  than  the  Leasehold,  and  for 
monitoring  the  investment  performance 
of  Bear  Steams  Fiduciary  Services.  Inc. 
(Fiduciary  Services),  which  is  acting  as 
the  independent  fiduciary  on  behalf  of 
the  Plans  for  the  proposed  transactions. 

As  of  January  1. 1987.  the  Plans  had  a 
total  of  40,200  participants  of  which 
17,637  are  active  and  22.563  are  inactive, 
retired,  or  terminated  vested 
participants.  At  of  fanuary  1, 1987.  the 
three  largest  Plans  were  the  Cooperative 
Plan,  the  Clerical  Plan,  and  the 
Mechanical  Stores  Plan. 

Collectively,  the  Plans  have  assets,  as 
of  January  1, 1987.  totalling 
approximately  S475.3  million,  excluding 
any  unpaid  contributions  due  to  the 
Plans.  The  Cooperative  Plan  is  the 
largest  with  assets  amounting  to  $345.3 
million.  The  Flight  Engineers  Plan,  the 
Mechanical  Stores  Plaa  the  Non- 
Contract  Plan,  and  the  Clerical  Plan 
have  assets  of  S68.8  million.  S28.2 
million.  $21.7  million,  and  $13.4  million, 
respectively,  as  of  January  1. 1987.  The 
total  unfunded  liability  for  the  Plans  o.\ 


the  end  of  1986  was  approximately 
$621.3  million.  Benefit  accruals  under  all 
of  the  Plans  were  frozen  as  of  December 
31. 1983.  as  a  condition  of  certain 
funding  waivers  granted  by  the  Internal 
Revenue  Service  (IRS).* 

IRS  has  granted  Airways  conditional 
waivers  of  the  minimum  funding 
requirements  of  the  Plans  for  plan  years 
198a  1981. 1982. 1983,  and  1988.  With 
respect  to  the  Plans,  the  waivers  for 
1980. 1981  and  1982  entitled  Airways  to 
defer  and  fund  over  fifteen  years  a  total 
of  $146.2  million.  The  conditional  waiver 
for  the  year  1983  in  the  amount  of  $35.6 
million  with  respect  to  the  Plans 
required  early  payment  in  lieu  of  a 
fifleen-yeur  amortization  program.  Part 
of  such  amount  was  repaid  in  1985.  and 
the  remaining  portion  was  paid  in  the 
flrst  quarter  of  1988.  The  conditional 
waiver  for  the  1986  plan  year  amounts  to 
$48.2  million,  plus  interest  for  a  total  of 
approximately  $51.1  million. 

Under  the  terms  of  the  1986  waiver 
which  was  conditionally  granted  by  IRS 
on  September  15. 1987.  Airways  could 
by  March  15. 198a  either  (1)  Obtain  a 
prohibited  transaction  exemption  from 
the  Department  which  permitted  the 
assignment  of  the  Leasehold  and  the 
contribution  in  kind  of  the  value  of 
Airways'  Leasehold  interest  to  the 
Plans:  or  (2)  make  certain  cash 
payments  to  the  Plans.  The  waiver  was 
conditioned  on  airways'  pledging  stock 
in  World  Services  as  collateral  for 
amounts  due  under  the  minimum 
funding  requirements.  Subsequently,  the 
IRS  granted  extensions  to  the  1966 
waiver  on  the  condition  that  certain 
cash  payments  were  made  to  an  escrow 
account  on  behalf  of  the  Plans. 

Most  recently,  the  IRS  by  letter  dated 
September  14. 1988.  further  modified  the 
1986  waiver  by  extending  the  deadline 
to  January  15. 1989.  and  by  reopening 
the  1983  waiver  in  the  amount  of  S29.5 
million.  In  connection  with  the 
reopening  of  the  1983  waiver.  Airways 
agreed  to  restore,  in  full,  the  credit 
balance  in  the  funding  standard  account 
by  making  periodic  installment 
payments  to  the  Plans  of  $4  million  by 
October  IS.  1988.  $6  million  by 
November  15. 1988.  $9  million  by 
December  15. 1988.  and  $10.5  million  by 
January  15. 1989.  Further,  because  the 
Leasehold  had  not  been  contributed  to 
the  Plans  by  SeptembejLl5.  198a 
Airways  was  obligdfed  on  that  date  to 
make  a  cash  payment  to  the  Plans 
totalling  approximately  $38  million, 
which  included  the  amount  previously 
held  in  the  escrow  account.  It  is 
represented  that  this  $36  million  dollar 


*  The  applicaitl  repreienls  Itidl  the  infomuilion 
provided  is  Ihe  moAl  cuimrX  uvuilflbln. 


payment,  together  with  the  aggrfgate 
credit  of  approximately  $29.5  resulting 
from  the  reopening  of  the  1983  funding 
waiver,  and  the  extension  of  the  1986 
conditional  funding  waiver  amount, 
enabled  Airways  to  satisfy  in  full  its 
funding  requirement  under  Section  412 
of  the  Code  for  the  1987  plan  year  which 
was  due  on  September  15. 1988. 

As  a  condition  of  the  1986  funding 
waiver.  Pan  Am  pledged  for  the  benefit 
of  the  Plans  the  outstanding  capital 
stock  of  World  Services  as  collateral 
satisfactory  to  the  Pension  Benefit 
Guaranty  Corporation  (the  PBGC)  to 
secure  the  funding  amount  waived  in 
1986  and  to  secure  a  portion  of 
previously  waived  contributions  up  to  a 
maximum  of  $75  million.  Subsequently, 
in  reopening  the  1983  funding  waiver  on 
September  14. 198a  in  the  amount  of 
$29.5  million,  the  IRS  required  an 
additional  security  interest  in  the  World 
Services  stock  be  pledged  in  that 
amount,  and  increased  the  total  security 
interest  in  favor  of  the  Plans  to  $104.5 
million.  Under  the  terms  of  the  pledge, 
the  additional  security  interest  in  the 
amount  of  $29.5  million  is  to  be  released 
pro  rata  as  installment  payments  are 
made  to  the  Plans  from  October.  1988 
through  January.  1989.  In  addition,  the 
Plans'  original  $75  million  security 
interest  in  the  stock  of  World  Services  is 
to  be  released,  if  either.  (1)  The 
Department  grants  an  exemption  for  the 
subject  transactions,  or  (2)  Airways 
contributes  an  additional  $60  million  to 
the  Plan  on  January  15, 1989. 

3,  Airways'  principal  base  of 
operations  is  located  at  JFK  in  New 
York,  where  it  operates  ground  facilities, 
including  a  major  maintenance  building 
and  the  Terminal.  The  Terminal  in  its 
present  configuration  provides  16  jet 
gates,  plus  a  heliport  commuter  aircraft, 
and  plane-mate  facilities  for  up  to  26 
aircraft.  It  is  represented  that  there  are 
713,568  square  feet  of  rental  space  in  the 
Terminal  102,432  square  feet  in 
roadways,  and  49.38  acres  of  ground 
surrounding  the  Terminal.  The  Terminal 
also  provides  facilities  to  various 
concessionaires,  restaurants,  and  other 
businesses  which  operate  within  the 
building.  It  is  represented  that  the 
Terminal  is  unique  in  that  it  is  the  only 
major  airport  facility  that  permits 
international  connections  within  a  single 
building  and  which  has  its  own  U.S. 
Customs  inspection  area. 

The  Terminal  was  constructed  by 
Airways  during  1957-1960  at  an 
historical  cost  of  S20  million, 
substantially  enlarged  during  the  period 
1970-1972  at  a  cost  of  $120  million,  and 
updated  in  1980-1984  for  $40  million. 
Airways  provided  the  equity  funding  for 
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the  Terminal  construction  and 
improvements  under  agreements  with 
the  City  of  New  York  (the  City),  and 
with  the  Port  Authority  of  New  York  and 
New  Jersey,  formerly  called  the  Port  of 
New  York  Authority  (the  Port 
Authority),  a  corporate  and  politic  body 
established  by  compact  between  the 
states  of  New  York  and  New  Jersey.  The 
City  retains  title  to  the  Terminal  and  the 
ownership  of  the  Land  underlying  the 
Terminal  but  leases  tkis  Land  to  the  Port 
Authority  under  a  lease  that  expires  ut 
the  end  of  2015.  The  Port  Authority  in 
turn  leases  the  Land  to  Airways  on  an 
exclusive  long-term  basis,  pursuant  to  a 
lease  (the  Lease)  which  established  the 
Leasehold  estate  for  Airways  in  the 
Land  and  the  Terminal. 

4.  The  Lease  was  originally  entered 
January  1. 197a  between  Airways  and 
the  Port  Authority.  It  is  represented  that 
the  terras  of  the  Lease  and  any 
amendments  thereto  were  negotiated  at 
arm's  length  between  Airways  and  the 
Port  Authority.  The  PoH  Authoritj 's 
Lease  with  Airways  stipulates  a  non- 
escalating  rent  of  $1.68  million  per  year 
and  expires  in  1998.  Under  the 
proviskms  of  the  Lease,  the  Leasehold 
may  not  be  assigned  nor  the  Terminal 
sublet  to  another  party  without  the  Port 
Authority's  consent  and  approval 

5.  Airways  proposes:  11)  To  sell  to  the 
(Hans  a  portion  of  its  Leasehold  interest 
in  the  Land  and  the  Terminal  for  a  sale% 
price  which  equals  the  $36  millon 
transferred  by  Airways  to  the  Plans 
after  September  14, 1988,  and  any 
additional  conlributione  made  to  the 
Plans  through  the  date  on  which  the 
proposed  transactions  are 
consunmiated:  (2)  to  contribute  to  the 
Pluns  the  value  of  the  Leasehold 
reduced  by  the  sales  price  paid  by  the 
Plans  to  Airways  for  the  above  portion 
of  the  Leasehold:  and  (3)  to  sublease  the 
Terminai  from  the  Plans  lor  the  duration 
of  the  renuiining  tftrm  of  the  Leasehold 
which  expires  in  199a  To  the  extent  the 
value  of  the  Li^asf^hold  exceeds 
Airways'  1986  and  1967  plan  year 
funding  obligdtions.  it  is  mpresented 
that  the  Plans  will  benefit  from  pre- 
funding  of  the  l<»8e  minimum  funding 
amount  due  in  September  1969. 

It  is  represented  that  at  closing  on  the 
proposed  Ininsnctions,  the  Port 
Authority  will  execute  the  following 
due :umen<s:  (1)  the  ossignment  of  the 
Leasehold  tu  the  Plans,  and  (2)  an 
acknowlec^ment  and  consent  to  the 
assignment  of  the  Ltiasehoid  but  only  if 
the  prohibited  tran&iiction  exemption  is 
grunled  by  the  Department  in  addition, 
the  Port  Authority's  conMtnt  is 
conditioned  upon:  (a)  Airways  and  any 
subsequent  occupants  (or  subleases)  of 


the  Terminal  participating  in  the  cost  of 
the  extensive  capital  improvement 
program  contemplated  for  JFK  (tho  JFK 
2000  Project)  by  the  Port  Authority:  (b) 
any  re-letting  of  the  Terminal  to  one  or 
more  successor  sublessees  being  subject 
to  the  consent  and  approval  of  the  Port 
Authority:  (c)  the  Port  Authority  and  the 
Plans  sphtting  50-50  any  rental  received 
from  any  replacement  sublessee,  greater 
than  the  rental  amount  due  the  Plans 
from  Airways;  and  (d)  to  the  extent  that 
scheduled  aircraft  arrivals  of  Airways  or 
any  successor  are  loss  than  60Si  of  an 
agreed  upon  basic  schedule,  Ihe  Port 
Authority's  having  the  right  to  require 
Airways  or  any  successor  to  sub- 
sublease  the  under-utilized  portion  of 
the  Terminal  to  other  air  carriers 
(hereinafter  referred  to  as  the  Use  or 
Lose  Provision). 

6.  Pursuant  to  the  terms  of  the 
proposed  Sublease.  Airways  will 
operate  the  Terminal  and  pay  to  the 
Plans  a  fixed  monthly  rent  of  S2.78 
million  for  the  duration  of  the  Leasehold. 
The  Sublease  will  expire  one  day  before 
the  expiration  of  the  term  of  the  Lease  in 
19(m.  "rbe  proposed  Sublease  is  a  triple 
net  lease,  which  places  on  Airways,  the 
re.sponsibility  of  all  costs  of  care  and 
maintenance,  all  taxes,  and  all 
insurance.  Under  the  terms  of  the 
Sttblcaae:  (1)  Airways  wrill  pay  the  first 
two  monthly  installments  of  rent  on  the 
dute  the  Sublease  is  executed:  (2) 
Airways  shall  have  the  right  without  the 
consent  of  the  Plans  to  make  alterations, 
improvements  and  additions  to  the 
Terminal,  subject  to  certain  limitations: 
(3)  Airways  shall  ba\'e  the  right,  subject 
(o  certain  restrictions,  to  sub-sublet  all 
or  any  part  of  the  Terminal  or  assign  its 
rights  under  the  Sublease  without  the 
consent  of  the  Plans;  (4)  Airways  agrees 
to  participate  in  the  anticipat<Hl  costs, 
constnicbon,  maintenonce.  and 
operution  assodated  with  the  JFK  2000 
Project  to  the  extent  that  Airways  will 
be  treated  hi  the  same  manner  as  that 
received  by  all  similarly  situated 
passenger  airlines  at  JFK:  and  (5)  in  the 
even!  Airways  dcfault.s  on  the  payment 
of  the  rent  and  docs  not  rure  sueh 
default  within  sixty  (60)  Ai*ys,  the  Plans 
have  the  right  to  lerminalo  the  Sublease 
at  the  end  of  any  month  upon  thirty  (30) 
djys  notice  lo  Airways.  As  addressed  in 
P'lragrnph  ten  bolow.  Fiduciary 
Services,  in  its  capacaty  as  independent 
fiduciary  for  the  Plans,  has  reviewed 
and  approved  the  terms  of  the  Sublease 
on  behalf  of  the  Plans. 

7.  It  is  represented  that  the  rental 
income  from  the  Sublease  and  the 
ownership  interest  in  the  Leasehold  will 
be  allocated  in  a  manner  ronsislr-nt  with 
the  relative  Habilities  and  funding 


requirements  of  the  Plans.  If  such 
allocation  is  employed,  the  range  r.f 
pera^nlages  of  the  assets  of  each  of  the 
individual  Plans  involved  in  the  sale  and 
contribution  of  the  Leasehold  is 
estimated  to  be  from  6.8%  to  32.9"'>.  with 
the  aggregate  value  of  the  sale  and 
contribution  of  the  Leasehold 
constituting  approximately  28.8  V,  of  the 
cumulative  assets  of  the  Plans. 

Airways  represents:  (1)  That  such  an 
allocation  is  fully  consistent  with  the 
funding  needs  of  the  Plans.  (2)  that  any 
other  arrangfrment  would  result  in  an 
imp<Jsition  of  an  earlier  cash 
contribution  upon  Airways,  and  (3|  that 
such  allocation  is  consistent  with  the 
funding  waivers  granted  to  Airways  and 
the  corresponding  pledge  agreement 
with  PBGC. 

Because  each  payment  of  rent  will 
increase  the  non-Leasehold  assets  of  the 
Plans  individually  and  collectiiely. 
Airways  stales  that  it  is  reasonable  to 
expect  the  inieresl  in  the  Leasehold 
allocated  to  each  of  the  Plans  to  decline 
within  a  short  period  of  time.  In 
addition.  Airw.iys  states  that  given  its 
fin.incidl  situation,  denial  of  the 
contribution  of  a  valuable  asset  such  as 
the  Leasehold  to  the  Plans  would  be 
adverse  to  Ihe  best  interest  of  the 
participants  and  beneficiaries. 

a  At  the  request  of  Fiduciarv' 
Services,  the  independeni  fiduciary  for 
the  Plans.  Arthur  D.  Little.  Co.  (Arthur 
Little),  an  independent  consultant,  was 
retained  by  Airways  to  value  the 
Leasehold.  Ft  is  represented  that  Arthur 
Little  has  experience  in  all  facets  of  the 
aerospace  industry,  indnding  specific 
work  in  preparing  valuations.  It  is 
further  represented  that  Arthur  little 
has  no  common  directors  nor  any 
existing  relationships  with 
Airways  or  the  Plans.  Arthur  Little 
states  thai  projects  conducted  in  the 
past  on  behalf  of  Fiduciary  Services 
represenled  less  than  one  percent  (1^) 
of  the  total  revenues  of  Arthur  Little 
o\  er  the  periods  in  whidi  H  was 
involved  in  such  projects. 

The  record  contains  several 
appraisals  of  the  value  of  the  Leasehold 
pn;parcd  by  Arthur  Little,  some  of  whicii 
employ  different  methodologies  and 
which  arrive  at  different  values.  In  the 
most  recent  appraisal  Arthur  LHtlc 
estimated  the  fair  market  value  of  the 
l.easeho!d  as  of  October  31. 198a  to  be 
$172  million.  Arthur  little  states  that  in 
estimating  the  value  of  the  Leasehold,  it 
inlD.'A  iewed  officials  at  Airways  and  at 
the  Port  Authority,  toured  the  Terminal 
facilities,  and  had  access  to  all  publicly 
available  information  relevant  to  the 
valuation  of  an  airport  terminal.  In 
addirion.  Arthur  little  represented  that 
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it  had  in-house  expertise  and  data  on 
which  it  based  its  estimates  of  the 
revenues  and  exposes  associated  with 
the  Terminal. 

It  is  represented  that  the  methodology 
used  in  the  appraisal  attempted  to.     .     . 
project  income  statement^  for  the 
Terminal  to  determine  expected  annual 
net  cash  flows  for  the  remainder  of  the 
Lease  term.  Income  for  the  Terminal 
was  derived  from  a  number  of  sources, 
including  certain  fees  charged  to  other 
airlines  for  use  of  similar  terminals  and 
rental  rates  for  square  footage  at 
another  JFK  terminal  recently  negotiated 
between  the  Port  Authority  and  another 
airline.  Net  casi.  Hows  were  derived  by 
subtracting  actual  Terminal  expenses 
from  income.  It  is  represented  that  the  . 
present  value  of  these  cash  flows,  when 
appropriately  discounted,  represented 
the  fair  market  value  of  the  Leasehold. 
In  the  appraisal.  Arthur  Little  also:  (a] 
Assumed  the  subject  transactions  would 
occur  on  December  15. 1968:  (b)  included 
operating  and  concession  revenue  in  the 
calculation  of  Terminal  income;  fc) 
included  the  cost  of  an  ongoing  asbestos 
operation  and  maintenance  program 
(see  paragraph  9  below)  and  thti 
immediate  cleanup  of  certain  asbestos 
containing  material:  and  (d)  assumed  a 
14.5%  discount  rate  for  risks  associated 
with  the  Leasehold. 

Fiduciary  Services  has  reviewed  the 
income  projections  used  in  the  most 
recent  appraisal  by  Arthur  Little  and 
concluded  that  they  are  reasonable, 
based  on  knowledge  of  the  Terminal, 
demand  studies,  and  familiarity  with  the 
airline  industry.  Fiduciary  Services  also 
concluded  that  an  appropriate  discount 
rate  for  valuation  purposes  should 
reflect  the  risks  of  (a)  subleasing  the 
Terminal  to  Airways  given  its  fmancial 
condition:  (b)  holding  an  asset  which 
compriset  a  significant  portion  of  the 
asaets  of  each  of  the  Plans  and  which 
cannot  be  sold  to  or  Hnanced  by  a  third 
party:  (c)  not  receiving  full  and  timely 
rental  payments  upon  default  by 
Airways  and  having  to  And  a  successor 
sublessee:  and  (d)  not  receiving  full  and 
timely  rental  payments,  if  Airways 
should  go  into  bankruptcy  and  the 
transaction  is  treated  as  a  secured 
Hnancing.  rather  than  a  sublease.  Based 
upon  these  factors.  Fiduciary  Services 
concluded  that  a  discount  rate  of  14.5% 
was  fair,  producing  a  net  present  value 
of  the  Leasehold  of  S172  million.  This, 
Fiduciary  Services  represents,  equates 
to  a  return  of  14.5%  on  the  Plans' 
Investment  and  contribution  value  and  a 
monthly  rental  of  $2.78  million. 

9.  In  December  1987.  Airways 
designated  Connecticut  National  Bank 
(CNB)  to  act  as  independent  fiduciary 


on  behalf  of  the  Plans  with  respect  to 
the  proposed  transactions.  However,  on 
July  19. 19ea  CNB  conflrmed  to  Airways 
that  it  woidd  be  unable  to  act  as 
independent  flduciary  for  the  Plans  and 
gave  as  its  sole  reason  for  withdrawing 
its  inability  to  quantify  the  economic 
implicatioas  of  the  preseoce  of  asbestos 
containing  material  in  the  TermlnaL 
Subsequently.  Fiduciary  Services,  a 
Delaware  corporation,  was  retained  by 
the  Committee  to  act  as  independent 
flduciary  for  the  Plans  in  connection 
with  the  proposed  transactions. 
Fiduciary  Screes  engaged  its  own 
experts  to  review  the  nndings 
associated  with  the  existence  of 
asbestos  in  the  Terminal  and  concluded 
that  the  economic  implications  of  the 
asbestos  conditions  can  be  quantifled 
and  that  they  are  de  minimis.  Moreover. 
Fiduciary  Services  has  negotiated  with 
Airways  to  enter  into  an  operational 
and  maintenance  program,  the  cost  of 
which  will  be  paid  by  Airways,  in  order 
to  adequately  monitor  and  control  the 
asbestos  containing  material  In  the 
Terminal 

Fiduciary  Services  is  a  wholly  o%vned 
subsidiary  of  Bear  Steams  Companies 
Inc.  (Bear  Steams  Inc.]  and  is  a 
registered  investment  advisor  under  the 
Investment  Advisers  Act  of  194a  It  is 
represented  that  Bear  Steams  Inc.,  the 
parent  company,  will  guarantee  the 
performance  and  obligations  of 
Fiduciary  Services.  Fiduciary  Services 
represents  it  is  qualifled  to  act  on  behalf 
of  the  Plans  with  respect  to  the  proposed 
transactions  in  that  it  was  established  in 
1966  to  serve  as  an  independent 
flduciary  for  employee  beneflt  plans 
covered  by  the  Act  and  to  perform 
various  other  investment-related 
functions  for  such  plans  and  other 
institutional  investors.  Fiduciary 
Services  includes  among  Its  experiences 
advising  plans  on  asset  allocation, 
diversiflcation  and  liquidity,  assessment 
of  investment  opportunities,  selection  of 
investment  managers,  trust  and  custody 
of  plan  assets,  and  compliance  with  the 
requirements  of  the  Act  bearing  on 
investment  decisions  and  related 
fiduciary  matters.  It  is  represented  that 
Fiduciary  Services  typically  performs  its 
functions  through  the  use  of  its  own 
expertise  and  resources  and  those  of  its 
afTiliates,  such  as  Bear  Steams  ft  Co.. 
Inc.  (Bear  Steams  ft  Co.). 

It  is  represented  that  Bear  Steams  ft 
Co.  is  the  nation's  eighth  largest  broker- 
dealer  and  Investment  bank  with  $32 
billion  in  assets,  as  of  April  30, 1968.  and 
tl.4  billion  in  shareholders'  equity  and 
long-term  debt.  Bear  Steams  ft  Co.  has 
13  o^ices  worldwide  and  approximately 
6.000  employees.  Bear  Steams  ft  Co. 


offers  a  range  of  resources  and  expertise 
in  financial  markets  and  investment 
matters  generally,  indnding 
departments  in  corporate  finance  and 
business  valuation,  financial 
restmcturing,  mergers  and  acquisitions, 
research,  equity  and  fixed  income 
trading,  real  estate,  economic  and 
portfolio  analysis,  and  asset 
management.  Bear  Steams  ft  Co.  has 
rendered  opinions  regarding  numerous 
proposed  investment  transactions 
between  pension  plans  covered  by  the 
Act  and  their  corporate  sponsors. 

Fiduciary  Service*  states  that  it  is 
independent  in  that  there  is  no  prior  or 
existing  relationships  with  Airways  or 
the  Plans,  other  than  the  services  to  be  "  ' 
performed  as  the  independent  fiduciary 
in  connection  with  the  proposed 
transactions.  Fiduciary  Services  has 
stated  that  Bear  Steams  ft  Co.  has  acted 
and  will  act  from  time  to  time  as  a 
broker  for  outside  investment  managers 
of  various  employee  benefit  plans 
sponsored  by  Airways,  including  the 
Plans.  The  total  amount  of  commission^  ' 
Bear  Steams  ft  Co.  eamed  in  1987  as 
broker  for  outside  investment  managers  ' 
for  transactions  on  behalf  of  the  Plans 
and  other  plans  sponsored  by  Airways 
is  represented  to  be  approximately 
$374)00.  It  is  represented  that  such 
commissions  represent  less  than  one 
percent  (1%)  of  the  commission  income 
and  total  revenues  of  Bear  Steams.  Inc 
the  parent  corporation  of  Bear  Steams  ft 
Ca 

In  addition  to  hiring  Fiduciary 
Services  to  act  as  independent  fiduciary 
on  behalf  of  the  Plans.  Airways  has  also 
retained  Mellon  Bank  to  act  as  on-going 
trustee  (the  Trustee)  of  those  assets  of 
the  Plans  involved  in  the  proposed 
transactions.  It  is  represented  that 
Mellon  Bank  is  independent  of  Airways 
and  the  Plans,  except  diat:  (a)  It 
provides  services  to  another  pension 
plan  sponsored  by  Airways  for  its  pilots, 
and  (b)  is  a  lessor  to  Airways,  under  a 
lease  which  expires  in  1989,  of  a  single 
B-747  aircraft  which  Mellon  Bank  owiis 
for  its  own  account  It  is  represented 
that  the  fees  to  be  paid  to  Mellon  Bank  ' 
with  respect  to  the  proposed 
transa'-.tions.  the  rented  payments  made 
by  Airways  on  the  B-747  aircraft,  and 
the  fees  paid  by  Airways  to  Mellon 
Bank  in  connection  with  services 
provided  to  the  pilot's  plan,  in  the 
aggregate,  are  less  than  one  percent  (1%) 
of  the  i~evenue  of  Mellon  Bank.  The 
Conunittee  represents  that  it  has 
determined  that  the  fees  proposed  by 
Mellon  bank  are  reasonable  for  the 
services  contemplated  and  that  Mellon 
Bank  is  qualified  to  perform  those 
services^ 
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By  letter  dated  September  12, 1988, 
Fiduciary  Services  formally  consented 
to  its  designation  by  the  Committee  as 
independent  flduciary.  Fiduciary 
Services  acknowledges  that  it  will  be  a 
flduciary  within  the  meaning  of  section 
3(21)  of  the  Act  and  in  connection  with 
the  proposed  transactions,  will  be 
subject  to  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act 

The  Conjmittee  in  its  agreement  with 
Hdudary  Services  (the  I/P  Agreemeot] 
has  delegated  authority  to  Fiduciary 
Services  to  decide  whether  the  Plans 
should  enter  into  the  proposed 
transactions,  ^nd  if  so.  to  instruct  the 
Trustee,  to  implement  such  decision.  In 
addition.  Fiduciary  Services  is 
authorized  to  enforce  and  radhi tor 
compliance  with  the  terms  of  the  ' 
Sublease  on  behalf  of  the  Plans 
throughout  the  duration  of  the  proposed 
transactions.  Under  the  I/F  A^«ement 
Fiduciary  Services  is  empowered  to  take 
such  actions  and  to  direct  the  Trustee.. 
as  in  its  absolute  discretion,  it  deems 
necessary  or  appropriate  to  protect  the 
best  interest  and  rights  of  the  Plans  and 
their  participants  and  beneficiaries  with 
respect. to  the  proposed  transactions. 
Fiduciary  Services  may  employ,  as  it 
deems  advisable  and  in  the  best 
interests  of  the  Plans,  such  legal  cotmMl. 
accountants,  appraibers,  and  agents  to 
assist  in  connection  with  the  operation, 
preservation,  management  defense, 
custody,  and  admmistration  of  the 
Leasehold  and  the  property  underlying 
the  Leasehold. 

It  is  represented  that  Fiduciary 
Services  shall  receive  reasonable  out-of 
pocket  expenses  properly  and  actually 
incurred  in  connection  with  the 
performance  of  its  duties  as  independent 
fiduciary,  including  reasonable  fees  of 
outside  counsel,  accountants, 
appraisers,  and  other  independent 
agents  employed  by  Fiduciary  Services. 
Further,  it  is  represented  that  except  to 
the  extent  that  Airways  shall  have  paid, 
the  compensation  for  Fiduciary  Services 
and  the  Tmstee  shall  be  paid  out  of  the 
assets  of  the  Plans  held  in  the  trust 
fund.*  it  is  also  represented  that  the 
Committee  has  considered  the  primary 
liability  of  the  Plans  to  pay  the  fees, 
expenses,  and  compensation  to 
Fiduciary  Services  and  the  Trustee  in 
the  event  Airways  is  unable  to  make       ; 
such  payments,  l^e  Committee  has 
determined  that  in  the  event  of  financial 
failure  of  Airways,  the  need  for  servicies 


»  The  Department  notes  that  the  statutory 
exemption  under  section  408(bl(2)  of  the  Act 
regarding  the  provision  of  services  by  8  party  in 
interesi  lo  a  plan  is  applicable,  provided  no  more 
Ihan  reasonable  compensatien  is  paid  for  such 


to  be  rendered  by  an  independent 
fiduciary  to  the  Plans,  the  desirability  of 
having  Plans'  assets  held  by  parties 
other  than  Airways,  the  need  to 
maintain  continuity  of  operations, 
income  collection,  and  benefit 
disbursements  for  the  Plans,  justifies  the 
fees,  expenses,  and  compensation  for 
which  the  Plans  will  be  liable.  The 
Committee  has  further  determined  that 
such  fees,  expenses,  and  compensation 
are  reasonable  and  not  less  favorable  in 
the  aggregate  to  the  Plans  than  the  fees, 
expenses,  and  compensation  which 
either  (1)  Were  quoted  by  other 
candidates  considered  by  the 
Committee  for  appointment  as 
independent  fiduciary  with  respect  to 
the  proposed  transactions,  or  (2)  would 
be  borne  by  the  Plans  if  the  Plans  were 
required  to  engage  any  similar 
independent  parties  to  perform 
comparable  services. 

The  Committee  may  remove  Fiduciary 
Services  at  any  time  by  giving  written 
sixty  (60)  days  notice  to  that  effect;, 
provided  however  that  Fiduciary 
Services  may  not  be  removed  at  any 
time  that  the  Trustee,  is  entitled  to 
exercise  rights  and  remedies  as  a  result 
of  a  default  by  Airways  of  its 
obligations  under  the  Sublease, 
Fiduciary  Services  may  resign  by  giving 
sixty  days  written  notice  to  the 
Committee.  •   •  . 

10.  Airways  has  represented  that  it 
considers  the  transactions  to  be  unitary 
in  nature;  and  thus,  has  stated  that  it 
will  not  make  the  in  kind  contribution 
without  the  Plans'  purchasing  in  part  the 
value  of  the  Leasehold  and  entering  into 
the  Sublease  of  the  Terminal  for  the 
duration  of  the  Leasehold  term. 
Fiduciary  Services  has  reviewed 
Airways  representations  as  to  the 
unitary  nature  of  the  proposed 
transactions  and  has  represented  that 
when  taken  as  a  whole  the  transactions 
would  provide  the  Plans  a  pmdent 
investment  under  the  circumstances. 
Nevertheless,  Fiduciary  Services  has 
examined  each  of  the  proposed 
transactions  independent  of  the  others 
to  ensure  that  each  transaction  meets 
the  statutory  criteria  of  section  408(a)  of 
the  Act.  Fiduciary  Services  represents 
that  in  carrying  out  this  responsibility 
either  the  staff  of  Fiduciary  Services  or 
experts  under  Fiduciary  Services' 
supervision  reviewed  extensive 
information  and  documentation 
regarding  the  proposed  transactions. 
After  reviewing  such  information, 
Fiduciary  Services  has  determined  that 
each  of  the  proposed  transactions  is 
administratively  feasible,  in  the  best 
interest  of  the  Plans,  and  protective  of 


the  Plans  and  their  beneficiaries  and 
participants. 

In  order  to  insure  the  administrative 
feasibility  of  the  proposed  transactions. 
Fiduciary  Services  has  agreed  to  prepare 
and  render  aimually  an  accurate  and 
detailed  accounting  of  all  transactions 
and  other  actions  taken  by  it  for  each  of 
the  Plans  with  respect  to  the  proposed 
transactions.  In  addition,  the  Trustee, 
will  account  separately  for  each  of  the 
Plans'  interests  in  the  Leasehold  and  the 
attributable  earnings.  Fiduciary  Services 
will  keep  all  accounts,  books,  and 
records  relating  thereto  which  wiB  be 
open  to  inspection  and  audit  at  all 
reasonable  times  by  an  accountant 
designated  by  the  Committee,  the 
Trustee,  Airways,  and  their  respective 
agents.  Finally  Fiduciary  Services  is 
broadly  empowered  to  instruct  the 
Trustee  to  enforce  the  terms  of  the 
proposed  transactions  and  take 
necessary  action  to  protect  the  Plans' 
rights. 

With  respect  to  the  in  kind 
contribution  of  the  value  of  the 
Leasehold  to  the  Plans,  Fiduciary 
Services  has  determined  that  such        ~~ 
contribution  presents  the  Plans  with  a 
unique  opportimity  to  operate  with 
substantially  greater  assets  than  the 
Plans  would  otherwise  have  and 
provides  enhanced  security  for  the 
Plans'  participants  and  beneficiaries. 
Fiduciary  Services  states  that  the 
increase  in  the  Plans  assets  would 
provide  a  justification  for  the 
contribution,  even  if  Airways  were  in 
better  financial  condition.  However, 
given  Airways'  troubled  financial 
position,  in  the  opinion  of  Fiduciary 
Services,  the  reasoiis  supporting  the  in 
kind  contribution  are  all  the  mora 
compelling." 

With  respect  to  the  effect  of  the 
contribution  on  the  Plans'  diversification 
of  assets  and  liquidity  requirements. 
Fiduciary  Services  has  concluded  that 
the  concentration  of  assets  of  the  Plans 
in  the  Leasehold  will  not  present  an 
undue  risk  and  the  cash  stream 
generated  by  the  Sublease  will  enable 
the  Plans  to  increase  gradually  the 
diversification  of  their  investments. 
With  respect  to  the  Plans'  liquidity 
requirements.  Fiduciary  Services  has 
determined  that  the  other  assets  of  the 
Plans  together  with  the  cash  stream 
generated  by  the  Sublease  will  be  more 


'"The  1987  Annual  Report  on  Airways  and  the 
Form  10K  filed  w'th  the  Securities  and  Fxchange 
Commission  reveal  net  losses  and  operaiing  losses 
of  S274.6  million  and  $113-3  million,  respectively. 
According  to  the  same  reports,  shareholders  etjuity 
in  Airway*  at  the  end  of  1987  was  a  negative  S245 
millioib  .  '      '- 
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than  BufTicient  to  meet  the  liquidity 
requirements  over  the  next  9V%  yeare. 

With  respect  to  the  purchase  of  a 
portion  of  the  value  of  the  Leasehold  by 
the  Ptans.  Fiduciary  Services  has 
concluded  that  it  is  in  the  interest  of  the 
Plans  and  the  Plans'  participants  and 
beneficiaries.  The  reasons  given  by 
Fiduciary  Services  in  support  of  this 
conclusion  are:  (a)  The  sale  will  result  in 
the  Plans  receiving  a  signiHcant 
prefunding  amount  of  approximately  $57 
million  that  would  otherwise  not  be 
available;  (b)  the  Plans  will  be  placed  in 
as  good  or  possibly  better  position  in  the 
event  a  bankruptcy  proceeding  is 
brought  by  or  against  Airways:  and  (c) 
the  rental  stream  under  the  terms  of  the 
Sublease  will  provide  the  Plans  with  a 
favorable  return  on  the  investment. 

Fiduciary  Services  has  determined 
that  the  contribution  and  the  purchase 
of  a  portion  of  the  value  of  the 
Leasehold  are  protective  of  the  rights  of 
the  Plans'  participants  and  beneHciaries, 
because:  (a)  The  Leasehold  has  been 
valued  by  Arthur  Little,  an  independent 
appraiser,  (b)  the  appraisal  has  been 
reviewed  by  Fiduciary  Services,  and  (c) 
the  triple  net  Sublease  and  the  advance 
payment  of  two  months'  rent  Will 
minimize  the  risk  that  any  Plans'  assets 
will  need  to  be  expended  for  initial 
maintenance  or  other  such  expenses.  In 
addition.  Fiduciary  Services  will  be 
resfmnsible  for  monitoring  Airways' 
compliance  with  the  Sublease  and  for 
instructing  the  Trustee  to  take 
appropriate  action  to  protect  the  Plans' 
Interests  as  sublessor.  It  is  represented 
that  in  order  to  protect  the  interests  of 
the  Plans,  the  assignment  and  ail  other 
necessary  documentation  of  the 
proposed  transactions,  including  the 
Sublease  and  the  acknowledgement  and 
consent  to  the  assignment  of  the 
Leasehold  ftom  the  Port  Authority,  will 
promptly  and  properly  be  recorded  in 
accordance  with  state  and  local  law. 
Also.  Fiduciary  Services  will  take  all 
necessary  steps  to  ensure  that  the 
interests  of  the  Plans  are  protected  if  the 
Leasehold  and  the  Sublease  are  viewed 
as  a  mortgage  providing  security  for  the 
funding  obligations  of  Airways.  It  is 
represented  that  the  Plans'  interests  are 
protected  against  property  damage  and 
general  liability  through  insurance 
policies  maintained  by  Airways, 
pursuant  to  the  terms  of  the  Sublease. 

Fiduciary  Services  has  concluded  that 
the  entry  into  the  Sublease  with 
Airways  is  in  the  best  interest  of  the 
Plans.  In  making  this  decision.  Fiduciary 
Services  took  into  consideration  the  fact 
that  (a)  Airways  has  agreed  to  Sublease 
the  Terminal  for  the  approximately  9Vi 
years  remaining  in  the  term  of  the 


Leasehold:  (b)  the  entry  into  the 
Sublease  will  commence  simultaneously 
with  the  other  two  proposed 
transactions  and  will  avoid  any  delay 
which  is  particularly  important  with  a 
wasting  asset  such  as  the  Leasehold;  (c) 
the  responsibilities  and  expenses  of 
operating  the  Terminal,  including  the 
rent  due  to  the  Port  Authority  under  the 
Lease  of  the  Land  will  be  borne  by 
Airways;  (d)  Airways  is  in  the  best 
position  to  discharge  such 
responsibilities  because  it  is  familiar 
with  the  Terminal  and  its  operations: 
and  (e]  the  amount  of  rent  to  be  charged 
to  Airways  is  calculated  to  allow  the 
Plans  to  recover  the  appraised  value  of 
the  Leasehold  ($172  million)  plus  a 
return  of  14.5  percent  on  such  value.  As 
noted  above.  Fiduciary  Services  has 
concluded  that  a  rate  of  retiim  of  14.5 
percent  is  fair  and  reasonable.  Such  rate 
is  representative  of  the  risks  associated 
with  the  proposed  transactions,  and  is 
particularly  desirable  to  the  Plans  in 
view  of  their  underfunded  status. 

11.  Fiduciary  Services  has  determined 
that  the  principal  risks  to  the  Plans 
involving  the  Sublease  are  the 
possibility  of:  (1)  A  default  by  Airways 
under  the  provisions  of  the  Sublease; 
and  (2)  the  l>ankruptcy  of  Airways 
during  the  term  of  the  Sublease. 
Fiduciary  Services  states  that  it  will 
take  measures  to  ensure  that  in  either 
case  the  Plans'  interests  are  protected. 
Despite  the  potential  risks.  Fiduciary 
Services  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  Plans 
would  ultimately  realize  a  substantial 
portion  of  the  value  of  the  Leasehold  in 
the  event  of  a  default  by  Airways  or  a 
bankruptcy  proceeding  involviiig 
Airways. 

Specifically,  with  respect  to  a  default, 
the  Sublease  permit  Fiduciary  Services 
on  behalf  of  the  Plans,  either  to  cure  the 
defaiilt  and  then  recover  against 
Airways  or  to  evict  Airways  in  order  to 
regain  possession  of  the  Terminal  and 
then  rent  the  premises  to  a  successor 
sublessee.  Fiduciary  Services  has 
determined,  based  on  knowledge  of  the 
airline  industry,  and  a  review  of  demand 
studies  regarding  JFK.  that  the  Terminal 
is  in  a  very  desirable  location  in  one  of 
the  busiest  metropolitan  airports  in  the 
world.  It  is  also  represented  that  the 
Plans  and  Port  Authority  share  a  mutual 
interest  in  keeping  the  Terminal 
occupied  and  that  the  Port  Authority 
will  assist  in  any  efforts  to  keep  the 
Terminal  operating  as  close  as  possible 
to  full  capacity.  Fiduciary  Services 
conservatively  estimates  the  Plans  may 
experience  a  delay  of  six  months  in 
locating  a  successor  sublessee,  if 
Airways  defaults,  but  represents  that 


this  factor  is  reflected  in  the  14.5  percent 
discount  rate  used  in  the  valuation  of 
the  Leasehold  prepared  by  Arthur  Little. 
Given  that  the  volume  of  international 
passenger  traffic  will  continue  even  in 
the  absence  of  Airways,  Fiduciary 
Services  beleives  that  there  is  a 
reasonable  likelihood  that  a  successor 
to  Airways  could  be  found  at  a  level  of 
rent  comparable  to  that  agreed  to  by 
Airways. 

To  the  extent  a  successor  pays  more 
rent  than  Airways,  the  Port  Authority 
and  the  Plans  have  agreed  to  split  the 
increase  on  a  50-50  basis.  Fiduciary 
Services  states  that  provisions  for 
sharing  profit  on  subleasing  are  common 
in  commercial  leases  and  that  receipt  of 
a  50  percent  portion  of  any  increase  in 
rent  can  only  be  an  added  benefit  for  the 
Plans. 

Fiduciary  Services  also  has 
considered  the  risks  to  the  Plans  in  the 
event  of  a  bankruptcy  petition  being 
filed  by  or  against  Airways  during  the 
term  of  the  Sublease.  After  reviewing 
the  current  financial  condition  of 
Airways  and  discussing  this  issue  with 
representatives  of  Airways.  Fiduciary 
Services  has  determined  that  there  is 
little  risk  of  Airways  filing  or  having 
filed  against  it  a  bankruptcy  petition  in 
1989.  Nevertheless,  Fiduciary  Services 
states  that  the  risk  of  Airways'  filing  for 
bankruptcy  at  some  point  and  the 
possible  efi'ects  of  such  bankruptcy  on 
the  Plans  was  factored  into  the 
determination  of  the  value  of  the 
Leasehold  and  in  the  choice  of  the 
appropriate  rate  of  return  (14.5%)  on  the 
Plans'  investment. 

If  under  the  bankruptcy  laws  the 
relationship  between  Airways  and  the 
Plans  is  characterized  as  a  Sublease, 
Fiduciary  Services  represents  it  will 
take  any  and  all  measures  to  ensure  that 
the  Plans'  interests  are  protected, 
including  commencing  proceedings 
under  the  Bankruptcy  Code  to  requing 
Airways  either  to  assume  or  reject  the 
Sublease  within  sixty  (60)  days  of  the 
commencement  of  the  proceeding,  as 
required  by  law.  In  the  opinion  of 
Fiduciary  Services,  it  is  unlikely  that 
Airways  would  seek  to  reject  the 
Sublease,  and  if  Airways  were  to 
assume  the  Sublease,  Airways  must 
satisfy  all  obligations  under  the  terms  of 
the  Sublease,  including  the  rental 
payments.  Even  if  Airways  were  to 
reject  the  Sublease,  it  is  represented  that 
the  Plans  retain  the  right  to  re-let  the 
Terminal  to  another  tenant  subject  to 
the  Port  Authority's  consent. 
Fiduciary  Services  has  also 
considered  the  consequences  should  the 
relationship  between  Airways  and  the 
Plans  be  treated  in  a  bankruptcy 
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proceeding  as  a  spcured  financing  or 
mortgage.  Because  the  Leasehold  is  a 
wasting  asset,  Fiduciary  Services 
represents  that  the  Plans  should  have  a 
reasonable  prospect  of  demonstrating 
that  "adequate  protection"  is  warranted 
to  protect  the  Plans'  secured  claims  and 
that  such  protection  may  be  provided  in 
the  form  of  cash  payments,  additional  or 
replacement  liens,  or  some  other 
appropriate  measures. 

Fiduciary  Services  has  also 
considered  the  likelihood  and  effect  of  a 
possible  avoidance  of  the  proposed 
transactions  based  on  a  finding  that 
such  were  considered  either  preferences 
or  fraudulent  conveyances  under  the 
bankruptcy  laws.  Because  fair  value  will 
be  given  for  the  Leasehold,  Fiduciary 
Services  has  been  advised  by  counsel 
that  the  Plans'  exposure  for  a  fraudulent 
conveyance  is  insignificant.  However,  to 
the  extent  that  any  portion  of  the  value 
of  the  Leasehold  was  recovered  from  the 
Plans  as  a  preference,  the  Mans  would 
be  able  to  assert  only  an  unsecured 
claim  for  the  avoided  value.  A 
preferential  transfer  is  one  taking  place 
within  ninety  (90)  days  of  the  filing  of  a 
petition  in  bankruptcy.  Fiduciary 
Services  maintains  that  to  the  extent 
granting  the  proposed  transactions 
su^iciently  delays  (even  if  it  does  not 
ultimately  preclude)  the  filing  of  a 
bankruptcy  petition  by  or  against 
Airways,  the  period  for  avoiding 
contributions  to  the  Plans  as  preferences 
will  have  passed,  thus  protecting  the 
Plans'  assets. 

Finally,  Fiduciary  Services  compared 
the  relative  positions  of  the  Plans  in  the 
event  that  a  bankruptcy  petition  were 
filed  against  Airways  before  or  after  the 
proposed  transactions  are  granted  an 
exemption.  Fiduciary  Services  notes  that 
the  Plans  could  be  worse  off*  if  Airways 
enters  bankruptcy  between  the  date  the 
proposed  transactions  occur  and  the 
date  when  the  waiver  payments 
otherwise  would  have  been  paid  on 
January  15, 1989.  However,  because  in 
Fiduciary  Services'  opinion  the  chances 
are  small  of  Airways  entering 
bankruptcy  inl989,  it  believes  that  in  the 
event  thereafter  of  bankruptcy  by 
Airways,  the  Plans  would  likely  be  as 
well  or  possibly  better  positioned  with 
the  Leasehold  and  the  Sublease  than 
without  them.  In  any  case,  Fiduciary 
Services  believes  that  in  the  event  of 
bankruptcy  the  likelihood  of  the  Plans 
receiving  continued  income  through 
rental  payments  under  the  Sublease  is 
probably  greater  than  the  likelihood  of 
the  Plans  receiving  income  through 
continued  contributions  to  the  Plans 
from  Airways,  if  the  proposed 
transactions  are  not  granted. 


12.  Fiduciary  Services  reviewed  the 
terms  of  the  Sublease,  and  the 
conditions  imposed  by  the  Port 
Authority  in  the  acknowledgement  of 
consent  and  assignment  of  the 
Leasehold  in  order  to  determine  whether 
any  such  terms  and  conditions, 
specifically  those  relating  to:  (1)  The 
allocation  of  the  costs  for  the  JFK  2000 
Project,  (2)  the  Use  or  Lose  Provision, 
and  (3)  the  agreement  to  split  excess 
rent  between  the  Port  Authority  and  the 
Plans,  will  affect  the  value  of  the 
Leasehold.  After  examining  said 
relevant  documents,  Fiduciary  Services 
concluded  that  the  terms  of  the 
assignment  of  the  Leasehold,  the 
consent  of  the  Port  Authority,  and  the 
Sublease  are  similar  to  those  that  would 
have  been  negotiated  at  arms'  length  by 
unrelated  third  parties.  It  is  represented 
that  Airways  or  its  successor,  and  not 
the  Plans,  will  bear  the  cost  of  the  JFK 
2000  Project.  Because  the  cost  of  the  JFK 
2000  Project  will  not  be  borne  by  the 
Plans,  and  because  under  the  JFK  2000 
Project  the  Terminal  will  not  be 
disadvantaged  as  compared  to  other 
terminals  at  JFK.  Fiduciary  Services 
believes  that  there  should  be  no  adverse 
effect  on  the  value  of  the  Leasehold. 
Further,  in  the  opinion  of  Fiduciary 
Services  the  Use  or  Lose  Provision  in  the 
Sublease  will  not  affect  the  Lease 
between  the  Port  Authority  and  the 
Plans,  nor  the  value  of  the  Leasehold, 
and  will  only  require  Airways  or  its 
successor  to  find  sub-subtenants  for  the 
Terminal.  Finally,  Fiduciary  Services 
believes  that  the  Plans  can  only  benefit 
bom  receiving  a  percentage  of  any 
increased  rental  paid  by  a  successor  of 
Airways. 

13.  In  summary,  the  applicant  asserts 
that  the  proposed  transactions  satisfy 
the  statutory  criteria  of  section  406(a)  of 
the  Act  because  among  other  reasons: 

(a)  Fiduciary  Services,  as  independent 
fiduciary  for  the  Plans,  has  determined 
that  each  of  the  proposed  transactions  is 
in  the  best  interest  and  protective  of  the 
Plans  and  their  participants  and 
beneficiaries; 

(b)  Arthur  Little,  a  qualified 
independent  appraiser  has  determined 
the  fair  market  value  of  the  Leasehold; 

(c)  Fiduciary  Services  has  established 
a  fair  market  value  rental  for  the 
Sublease  of  the  Terminal  by  the  Plans  to 
Airways; 

(d)  Fiduciary  Services  also  has 
reviewed,  approved,  and  will  monitor 
and  enforce  the  terms  of  the  Sublease 
between  the  Plans  and  Airways; 

(e)  Revenue  from  the  rental  payments 
made  by  Airways  under  the  Sublease 
will  be  used  to  diversify  the  Plans 
investment  portfolio; 


(f)  The  contribution  and  purchase  of  a 
portion  of  the  value  of  the  Leasehold  are 
one-time  transactions; 

(g)  The  Plans  will  receive  a  signifif^inl 
amount  of  prefunding  from  the  in  kind 
contribution  of  the  Leasehold; 

(h)  The  Plans  will  make  a  14.5%  return 
on  their  investment  in  the  purchase  of  a 
portion  of  the  Leasehold  and 
contribution  of  the  remaining  portion  of 
the  Leasehold;  and 

(i)  Fiduciary  Services  has  determined 
that  the  terms  of  the  Sublease  are 
similar  to  those  negotiated  at  arms' 
length  between  unrelated  third  parties 

For  Further  Information  Contact- 
Angelena  C.  Le  Blanc  of  the  Department 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Spertus  College  of  Judaica  Pension  Trost 
(the  Plan)  Located  in  Chicago.  Ulinois 

(Application  No.  D-7610| 

Proposed  Exemption  \ 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40B(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  EKISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section  406(a) 
and  406(b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  past  cash  sale  of  certain  securities 
(the  Bonds)  by  the  Plan  to  Spertus 
College  of  judaica  (the  Employer), 
provided  that  the  Plan  received  no  less 
than  the  fair  market  value  of  the  Bonds 
on  the  date  of  sale. 

Effective  Date:  If  granted,  the 
proposed  exemption  will  be  effective 
January  2a  1987. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
money  purchase  plan.  It  has  48 
participants  and,  as  of  June  30, 1987,  net 
assets  of  $670,597.  The  trustees  (the 
Trustees)  of  the  Plan  are  Ezra  Sensibar 
and  Dr.  Howard  A.  Sulkin.  Ezra 
Sensibar  is  also  a  trustee  of  the 
Employer,  but  is  neither  an  employee  of 
the  Employer  nor  a  participant  in  the 
Plan.  Dr.  Howard  A.  Sulkin  is  the 
President  and  Chief  Executive  Officer  of 
the  Employer  and  is  a  participant  in  the 
Plan.  The  Employer  is  a  tax  exempt 
organization  under  section  501(c)(3)  of 
the  Code. 

2.  Pursuant  to  the  recommendation  of 
a  committee  of  Plan  participants,  the 
Plan,  in  January  1987,  was  in  the  process 
of  hquidating  its  investment  portfolio  for 
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the  purpose  of  investing  its  assets  in  a 
TIAA-CREF  (TIAA)  group  annuity 
contract.  On  January  27, 1987,  the 
Trustees  of  the  Plan  were  made  aware 
thai  if  the  total  vested  funds  of  the  Plan 
were  deposited  with  TIAA  by  January 
30, 1987,  the  Plan  assets  would  receive 
1986  vintage  treatment  rather  than  1987 
vintage  treatment.  The  applicant 
represents  that  the  term  vintage,  as  used 
here,  means  the  portion  of  the  annuity 
accumulation  resulting  from  premiums 
paid  and  additional  amounts  credited 
during  a  specific  period.  The  Trustees 
anticipated  that  the  1966  vintage  would 
yield  a  higher  return  than  the  1987 
vintage  and.  in  fact,  it  did  yield  a  return 
Vs%  more  than  that  in  1987. 

3.  In  order  to  take  advantage  nf  the 
offer  by  TIAA.  the  Plan  needed  to 
dispose  of  the  Bonds  immediately.  The 
Hrsl  bond  was  a  $50,000  par  value 
Federal  National  Mortgage  Association 
mortgage  backed  trust  certiFicate 
(FNMA  Bond)  and  the  second  was  a 
S50.000  par  value  corporate  bond  issued 
by  Citicorp  (Citicorp  Bond).  The  FNMA 
Bond  earned  interest  at  an  annual  rate 
of  8.65%  and  matured  in  March,  1990. 
The  Citicorp  Bond  earned  interest  at  the 
rate  of  10.5%  and  matured  in  October, 
1990. 

4.  On  )anuar>'  28,  1987,  the  FNMA 
Bond  had  a  quoted  value  of  $52,875. 
using  the  average  of  the  bid  and  asked 
quotations  in  the  Wall  Street  Journal.  In 
addition,  there  was  accrued  and  unpaid 
interest  of  $1,635.21  owed  to  the  Plan  on 
the  FNMA  Bond.  The  Citicorp  Bond  was 

.  not  actively  traded  and  no  daily  price 
quotation  was  available.  However,  the 
Plan  trustees  contacted  the  Plan's 
financial  consultant.  Merrill,  Lynch. 
Pierce.  Fenner  &  Smith  (Merrill  Lynch), 
who  valued  the  Citicorp  Bond  in  the 
Plans  portfolio  at  the  time  of  the 
transaction  at  $51,722.50.  In  addition, 
accrued  and  upaid  interest  of  $1,495.89 
was  owed  to  the  Plan  on  the  Citicorp 
Bond. 

5.  The  applicant  represents  that 
Merrill  Lynch  advised  the  Plan  that  it 
was  too  late  to  liquidate  the  Bonds  on 
the  open  market,  since  the  normal 
settlement  time  for  such  transactions 
was  five  business  days.  Further,  even  if 
the  Bunds  could  be  liquidated  on  the 
open  market,  the  commission  costs 
would  be  particularly  high  because  of 
the  small  odd-lot  amount  of  the  Bonds. 

On  January  28. 1987,  the  Employer 
offered  tu  purchase  the  Bonds  from  the 
Plan  for  $106,000  in  cash,  which  offer 
was  reviewed  and  accepted  by  the 
Plan's  Trustees.  The  Plan  sold  the  Bonds 
to  the  Employer  for  their  fair  market 
%  alue  of  $52.875i»  and  $51.722.5a 
respectively,  fur  a  total  purchase  price 
of  $104,597.50.  In  addition,  the  Employer 


paid  the  Plan  $3,131.10  representing  the 
accrued  interest  due  on  the  Bonds.  The 
difference  between  the  $108,000  in  cash 
transferred  to  the  Plan  and  the 
combined  fair  market  value  plus  accrued 
interest  on  the  Bonds  i$107,72&60)  of 
$271.40  was  treated  as  a  contribution  to 
the  Plan  for  the  Plan  year  ended  June  30. 
1987.  The  applicant  represents  that  the 
Plan  bore  no  expenses  with  respect  to 
the  transaction. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfied 
the  statutory  criteria  of  section  40e(a)  of 
the  Act  because: 

(a)  The  Plan  was  able  to  sell  the  - 

Bonds  at  their  fair  market  price:  (b)  the 
Plan  bore  no  expenses  with  respect  to 
the  sale:  (c)  the  price  of  the  FNMA  Bond 
was  determined  by  reference  to  the 
quotations  listed  in  the  Wall  Street 
Journal  and  the  price  of  the  Citicorp 
Bond  was  determined  by  an 
independent  third  party:  and  (d)  the 
immediate  sale  of  the  Bonds  for  cash 
allowed  the  Plan  to  invest  its  funds  in  a 
group  annuity  contract  in  sufTicient  time 
to  secure  the  highest  rate  of  return 
available  under  such  contract. 

For  Further  Information  Contact  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Money  Purchase  Pension  Plan  and  Trust 
of  the  Edmonds  Family  Medicine  Clinic 
(the  Plan)  Located  in  Edmonds. 
Washington 

(Application  Nob.  D-7700  and  D-7701| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  2a  1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  "(E)  of  the 
Code  shall  not  apply  to  the  assumption 
and  immediate  repayment  of  a  mortgage 
note  (the  Note)  by  Robert  A.  Bettis,  M.D. 
(Dr.  Bettis)  to  his  individually  directed 
separate  account  in  the  Plan,  provided 
that  the  amount  paid  to  Dr.  Bettis' 
individual  account  in  the  Plan  is  no  less 
than  the  greater  of  the  unpaid  principal 
balance  of  the  Note'  plus  any  accrued 
interest  due  as  of  the  date  of 
assumption,  or  the  fair  market  value  of 
the  Note  as  of  the  date  of  assumption,  as 
established  by  an  independent  and 
qualified  appraiser. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  which  had  ten  participants 
as  of  July  1. 1988.  As  of  July  31. 1987.  the 
Plan  had  assets  of  $461,844.  Dr.  Bettis' 
account  in  the  Plan  had  a  balance  of 
$120,446  as  of  July  31, 1987. 

The  Plan  is  sponsored  by  Edmonds 
Family  Medicine  Clinic,  PS.,  (the  Clinic), 
which  proves  medical  services  in 
Edmonds,  Washington.  The  five  trustees 
for  the  Plan  are  Robert  B.  Bettis.  M.D.. 
Mark  T.  Hansoa  M.D..  Roger  B.  Olsson, 
M.D.,  Joseph  G.  Petrin,  M.D..  and  Jeffrey 
F.  Schlaemus,  M.D.,  all  principals  in  the 
Clinic.  The  Plan  permits  each  participant 
the  exclusive  right  to  exercise  control 
over  the  selection  of  assets  in  his  or  her 
account. 

2.  On  February  16. 1983.  the  Plan 
purchased  for  Dr.  Bettis'  separate 
account  a  parcel  of  unimproved  real 
property  (the  Real  Property)  in  the  Town 
of  Lake  l^rk,  Chelan  County, 
Washington,  for  $25,730.72  from  Belden 
and  Sandra  L  Morgan,  unrelated  third 
parties.  The  Real  Property  did  not 
produce  any  income  during  the  time  it 
was  held  by  the  Plan. 

3.  The  Real  Property  was  sold  to 
Jordan  and  Mary  Miller  (the  Millers), 
unrelated  third  parties,  on  December  31. 
1987  for  $35,000.  The  terms  of  purchase 
included  a  down  payment  of  $1,500. 
delivery  of  a  deed  of  trust  for  the  benefit 
of  Dr.  Bettis"  individual  account  in  the 
Plan  as  security,  and  the  Note  in  the 
amount  of  $33,500  at  12%  interest  per 
annum.  The  principal  amount  of  the 
Note  is  due  and  payable  on  January  1. 
1991.  with  installments  of  accrued 
interest  due  on  January  1. 1989  and 
January  1. 1990. 

4.  Dr.  Bettis  and  the  Millers  have  now 
agreed  that  the  Real  Property  will  be 
sold  to  Dr.  Bettis.  It  is  proposed  that  Dr. 
Bettis  take  title  to  the  Real  Property 
from  the  Millers  by  making  a  down 
payment  of  $1,500  in  cash  to  the  Millers, 
assuming  the  Note  and  accelerating  the 
Note  by  paying  his  individual  account  in 
the  Plan  in  cash  the  total  principal 
amount  of  $33,500  together  with  accrued 
interest  due  as  of  the  date  of  the 
payment.  Any  transfer  fees  and  other 
expenses  will  be  paid  by  Dr.  Bettis. 

5.  On  June  1, 198a  Tom  Walters, 
associate  member  of  SREA,  of  Walters 
Appraisal  Service  of  Chelan. 
Washington,  stated  that  the  fair  market 
value  of  the  Real  Property  was  $35,000. 

6.  On  August  23. 198a  Peter  Unger, 
Vice  President  of  the  Bank  of  California 
in  Seattle.  Washington,  an  unrelated 
third  party,  stated  that  in  his  opinion  the 
value  of  the  Note  does  not  exceed  the 
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unpaid  principal  balance  plus  any 
accrued  interest  due. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  40e(a) 
of  the  Act  because:  (a)  Dr.  Bettis' 
individual  account  in  the  Plan  will 
receive  all  principal  and  interest  due 
under  the  Note;  (b)  the  transaction 
represents  a  one-time  payment  in  cash 
to  Dr.  Bettis'  individual  account  in  the 
Plan,  which  can  be  easily  verified;  (c) 
Dr.  Bettis  will  pay  all  fees  and  expenses 
due  with  respect  to  the  transaction:  and 
(d)  Dr.  Bettis,  the  only  participant  whose 
individual  account  is  affected  by  this 
proposed  exemption,  has  determined 
that  the  proposed  transaction  would  be 
in  the  interest  of  his  individual  account 
in  the  Plan,  and  desires  that  the 
proposed  transaction  be  consummated. 

Notice  to  Interested  Persons:  Because 
Dr.  Bettis  in  the  only  person  in  the  Plan 
to  be  affected  by  the  proposed 
transaction,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
public  hearing  are  due  30  days  from  the 
date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Register. 

For  Further  Information  Contact: 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Operating  Engineers  Local  No.  37 
Pension  Fund  (the  Plan)  Located  in 
Baltimore,  MD 

I  Application  No.  D-7728| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  2a  1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406(b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1J(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  purchase  by  the  Plan  of 
two  parcels  of  improved  real  property 
(Parcel  Two  and  Parcel  Three),  for  the 
:otal  cash  consideration  of  $345,000, 
from  Operating  Engineers.  Inc.  (OEI).  a 
party  in  interest  with  respect  to  the  Plan, 
provided  the  amount  paid  by  the  Plan 
for  Parcel  Two  and  Parcel  Three  is  not 
more  than  fair  market  value  at  the  time 
the  transaction  is  consummated. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  collectively-bargained, 
multiemployer  pension  plan  having  1,563 
participants  and  total  assets  of 
$76,027,686  as  of  March  31, 1988.  The 
Plan  is  administered  by  a  board  of 
trustees  (the  Trustees)  consisting  of  six 
members.  The  employee  Trustees,  who 
are  appointed  by  Operating  Engineers, 
Local  37  (the  Union)  acting  through  its 
Executive  Board,  are  Messrs.  James  R. 
DeJuKius,  Terry  L  Bowman  and  John  R. 
George.  The  employer  Trustees,  who  are 
appointed  by  employer  associations,  are 
Messrs.  Harry  Ratrie  (Chairman).  Calvin 
H.  Coblentz  and  Gus  A.  Lambrow.  The 
Plan  Administrator  is  Decision  Science. 
Inc.  acting  through  its  employee,  Mr. 
Russell  L.  Clark.  Investment  decisions 
for  the  Plan  are  made  by  Investment  and 
Capital  Management  Corporation  of 
Roiling  Meadows,  Illinois  and  Farragut 
Asset  Management,  Inc.  of  New  York, 
New  York. 

2.  The  Union  is  an  employee 
organization  within  the  meaning  of 
section  3(4)  of  the  Act  and  a  labor 
organizati'on  afHliated  with  the  Building 
and  Construction  Trades  Department  of 
the  AFL-CIO.  The  Union  represents 
employees  for  purposes  of  collective 
bargaining  on  terms  and  conditions  of 
employment  in  the  geographic  area 
which  includes  the  State  of  Maryland, 
excluding  Montgomery  County  and 
Prince  George's  County.  The  employees 
represented  by  the  Union  work 
primarily  in  the  building  and 
construction  industry  as  well  as  related 
industries.  The  Union  normally  has 
collective  bargaining  agreements  in 
effect  with  about  300  employers  of 
which  180  employers  are  active  at  any 
time.  The  Union  has  approximately  Z235 
members  of  whom  approximately  550 
members  are  retired. 

3.  OEI  is  a  Maryland  corporation  that 
is  wholly-owned  and  controlled  by  the 
Union.  OEl's  sole  purpose  is  to  hold  title 
to  real  property. 

4.  Among  the  assets  of  the  Plan  is  a 
parcel  of  improved  real  property  (Parcel 
One).  located  at  5901-5905  Harford 
Road,  Baltimore.  Maryland.  Parcel  One 
consists  of  10.500  square  feet  of 
commercial  office  space  in  a  subdivided 
one  story  brick  building.  At  the  rear  of 
Parcel  One  is  a  parking  lot  which  is  also 
owned  by  the  Plan.  The  Plan  purchased 
Parcel  One  and  the  parking  lot  on 
December  2a  1982  for  $900,000  from 
Meatcutters  Local  117  Building,  Inc.,  an 
unrelated  party.  Since  August  198a  the 
Plan  has  been  leasing  2,681  square  feet 
of  office  space  in  Parcel  One  and  the 
parking  lot  to  the  Union  for  a  monthly 
rental  of  $1,900  or  $9.40  per  square  foot 
based  upon  market  rates.  The  lease  is 


for  a  term  of  five  years  and  has  two  five 
year  renewal  options.  The  remaining 
7,819  square  feet  of  office  space 
comprising  Parcel  One  is  occupied  by 
the  Plan  for  purposes  of  Plan 
administration." 

5.  On  behalf  of  the  Union,  OEI  holds 
title  to  real  property  located  at  5907- 
5913  Harford  Road.  Baltimore. 
Maryland.  Parcel  Two  consists  of  7,500 
square  feet  of  office  space  that  is 
situated  in  the  same  one  story  building 
in  which  space  has  been  allocated  to 
comprise  Parcel  One.  Behind  Parcel  Two 
is  a  parking  facility  which  is  also  owned 
by  OEI.  OEI  purchased  Parcel  Two  on 
June  29, 1956  from  an  unrelated  party  for 
a  purchase  price  of  $35,000.  Parcel  Two 
is  not  presently  encumbered  by  a 
mortgage.  A  unit  comprising  3,218  ' 
square  feet  of  office  space  is  leased  to 
the  law  firm  of  Peter  G.  Angelos,  an 
unrelated  party.  The  4,282  square  feel  of 
remaining  office  space  in  parcel  Two  is 
occupied  by  the  Union. 

6.  In  addition  to  Parcel  Two.  OEI 
holds,  on  behalf  of  the  Union,  title  to 
real  property  located  at  3007  E, 
Glenmore  Avenue,  Baltimore.  Maryland. 
Parcel  Three,  which  adjoins  Parcel  One 
and  Parcel  Two,  consists  of  a  two-story 
frame  dwelling  and  a  rear  parking  lot. 
On  August  4, 1980,  OEI  purchased  Parcel 
Three  for  $50,315  from  Mr.  and  Mrs. 
James  B.  Steedman,  who  were  uiu^lated 
parties.  Presently,  Parcel  Three  is  being 
leased  to  Ms.  Judith  L  McNemar  (Ms. 
McNemar),  an  unrelated  party,  for  a 
monthly  rental  of  $250.  Ms.  McNemar 
uses  Parcel  Three  as  her  personal 
residence  and  the  lease  expirtrs  in  1991. 
Parcel  Three  is  not  encumbered  by  a 
mortgage. 

7.  Due  to  increasing  staff  size  and 
anticipated  expansion  of  existing 
facilities,  the  Plan  is  in  need  of 
additional  operating  and  parking  space 
in  which  to  conduct  its  activities. 
Because  of  these  circumstances,  the 
Trustees  have  determined  that  it  would 
be  appropriate  for  the  Plan  to  purchase 
additional  office  and  parking  space  from 
OEI.  an  entity  owned  and  controlled  by 
the  Union  rather  than  purchasing  such 
space  form  an  unrelated  party.  The 
Trustees  believe  that  if  the  Plan 
purchases  Parcel  Two  and  Parcel  Three 
form  OEI,  the  Plan's  participants  will 


' '  Tlie  applicants  represmi  llul  th<>  i«nKinf;  u( 
ofTiCf  space  in  Parcel  One  by  the  Plan  to  the  Union 
Sdtisfies  the  terms  and  conditions  of  Pari  C  of 
Prohibited  Trdnsactiun  Exemption  (PTE)  76-1  (41  hfi 
127«.  ir-JS.  March  26,  ISHB).  and  PTE  77-10  (42  FR 
339JS.  July  1. 1977>.  The  Department,  however. 
e\pres.ses  no  opmian  on  whether  the  leasing 
arriing^menl  complies  with  the  provistooa  of  PTKs 
76-1  and  77-10.  Accordingly,  the  Department  is  not 
proposing  any  exemptive  relief  beyond  that  ofTered 
b>  PTEs  76-1  <uk)  77-M1l 
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have  Ihe  indirect  benefit  of  obtaining 
rensonably-priced  ofTice  space. 
Moreover,  from  an  investment 
standpoint,  the  Trustees  have 
determined  that  the  economic  value  of 
having  Ihe  Plan  own  Parcel  One  and 
Parcel  Two  will  enhance  the  value  and 
marketability  of  such  property  as  a  Plan 
investment  since  the  Plan  will  then  own 
the  building  in  its  entirety.  Accordingly, 
the  Trustees  request  an  administrative 
exemption  from  the  Department  to 
permit  the  Plan  to  purchase  Parcel  Two 
and  Parcel  Three  from  OEI. 

8.  The  Plan  will  purchase  Parcel  Two 
and  Parcel  Three  from  OEI  for  the  fair 
market  value  of  such  properties  as 
determined  by  an  independent 
appraiser.  The  consideration  will  be 
paid  by  the  Plan  in  cash.  The  Plan  will 
not  be  required  to  pay  any  real  estate 
fees  or  commissions  in  connection 
therewith.  After  the  proposed 
transaction  is  consummated,  the  deeds 
to  Parcel  Two  and  Parcel  Three  will  be 
recorded  to  reflect  the  Plan's  exclusive 
ownership  of  the  subject  properties. 

9.  In  an  appraisal  report  dated  |anuarv 
la  1988.  Mr.  Robert  V.  McCurdy  (Mr. 
McCurdy).  CR.E..  M.A.I..  S.R.K.A.. 
determined  the  fair  market  values  of 
Parcel  Two  and  Parcel  Three.  Mr. 
McCurdy.  who  is  unrelated  to  the 
parties  involved  in  the  proposed 
transaction,  is  afTiliated  with  the  real 
estate  consulting  firm  of  Robert  V. 
McCurdy  and  Company  of  Baltimore. 
Maryland.  On  January  1. 1988.  Mr. 
McCurdy  placed  the  fair  market  value  of 
Parcel  Two  at  $28a000  and  Parcel  Three 
at  $65,000  or  an  aggregate  consideration 
of  $345,000. 

10.  Also  subsequent  to  the  proposed 
sale,  the  Trustees  anticipate  that  the 
Plan  will  continue  leasing  office  space  in 
Parcel  Two  to  the  unrelated  law  firm  for 
an  indeterminate  period.  Similarly,  but 
until  1991.  the  Plan  will  continue  leasing 
Parcel  Three  to  Ms.  McNemar. 
According  to  the  exemption  application, 
the  Trustees  do  not  intend  to  allow  the 
Plan  to  lease  office  space  in  either 
Parcel  Two  or  Parcel  Three  to  the  Union 
or  to  other  parties  in  interest. 

11.  Mr.  Francis  Burch.  |r.  (Mr.  Burch) 
has  been  designated  as  the  independent 
Tiduciary  with  respect  to  the  proposed 
transaction.  Mr.  Burch  is  a  Certified 
Public  Accountant  who  has  been 
licensed  in  the  State  of  Maryland  since 
1967.  Mr.  Burch  is  the  principal  in  the 
Tirm  of  Burch  and  Company.  Certified 
Public  Accountants  of  Towson. 
Maryland.  Approximately  25  percent  of 
Mr.  Burch's  practice  is  related  to 
providing  auditing  services  to 
multiemployer  pension,  annuity,  health, 
vacation  and  apprentice  training  plans 
for  various  trades.  Mr.  Burch  represents 


that  he  is  not  related  in  any  way  to  the 
Plan  or  to  the  Union  and  that  he 
provides  no  services  to  either 
organization.  Mr.  Burch  also  states  that 
he  has  consulted  with  counsel 
experienced  with  the  Act  regarding  the 
duties,  responsibilities  and  liabilities 
imposed  by  the  Act  on  plan  fiduciaries. 
As  a  result  of  this  meeting,  Mr.  Burch 
represents  that  he  acknowledges  his 
duties,  responsibilities  and  liabilities 
under  the  Act  in  serving  as  a  fiduciary 
on  behalf  of  the  Plan. 

Mr.  Burch  believes  the  proposed 
transaction  is  an  appropriate  investment 
for  the  Plan  and  is  in  the  best  interest  of 
the  Plan's  participants  and  beneficiaries. 
Mr.  Burch  represents  that  the  proposed 
transaction  complies  with  the  Plan's 
investment  objectives.  He  states  that  the 
terms  of  the  sale  compare  favorably 
with  what  would  be  considered  normal 
business  practice  between  unrelated 
parties  inasmuch  as  the  fair  market 
values  of  the  subject  properties  have 
been  determined  on  the  basis  of  an 
independent  appraisal  and  the  proposed 
sales  terms  require  the  Plan  to  make  a 
lump  sum  cash  payment  to  OEI. 
Moreover,  Mr.  Burch  believes  the  value 
to  the  Plan  and  the  Plan  participants 
would  be  enhanced  if  the  Plan  were  to 
acquire  both  properties.  In  particular, 
Mr.  Burch  notes  that  the  Plan's  exclusive 
ownership  of  the  building  comprising 
Parcel  One  and  Parcel  Two  would 
enhance  the  building's  value  for  future 
development  or  sale  to  a  prospective 
purchaser.  In  addition.  Mr.  Burch  states 
that  by  owning  the  entire  building,  the 
Plan  would  be  in  a  better  position  to 
negotiate  improved  rates  for  contract 
and  other  services  with  various  lessees 
since  the  existing  duplication  of  services 
would  be  eliminated. 

As  the  independent  fiduciary.  Mr. 
Burch  states  that  it  is  his  intention  to 
review  and  monitor  all  contracts  entered 
into  by  the  parties  from  the  inception  of 
the  proposed  transaction  until  its 
consummation.  In  this  record,  Mr.  Burch 
represents  that  he  will  represent  the 
interests  of  the  Plan.  Mr.  Burch  also 
states  that  he  will  review  all  other 
documentation  associated  with  the 
proposed  transaction. 

12.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption  under 
section  40e(a)  of  the  Act  because:  (1) 
The  purchase  of  Parcel  Two  and  Parcel 
Three  by  the  Plan  will  be  a  one-time 
transaction  for  cash;  (b)  the  purchase 
price  for  Parcel  Two  and  Parcel  Three 
will  be  based  upon  the  fair  market 
values  of  the  subject  properties  as 
determined  by  an  independent 
appraiser,  (c)  the  Plan  will  not  be 
required  to  pay  any  real  estate  fees  or 


commissions  in  connection  with  the 
sale:  (d)  the  acquisition  of  Parcel  Two 
and  the  adjoining  Parcel  Three  will 
provide  the  Plan  with  a  sound 
investment  and  reasonably-priced  office 
and  parking  space:  (e)  by  purchasing 
Parcel  Two  from  OEI  and  combining  it 
with  Parcel  One,  the  Plan  will  be 
ensuring  the  marketability  of  such 
property:  and  (f)  Mr.  Burch.  who  will 
ser\'e  as  the  independent  fiduciary  and 
monitor  the  transaction  on  behalf  of  the 
Plan,  has  determined  that  the 
acquisition  of  Parcel  Two  and  Parcel 
Three  is  an  appropriate  transaction  for 
the  Plan  and  is  in  the  best  interest  of  the 
Plan's  participants  and  beneficiaries. 

For  Further  Information  Contact:  Ms. 
)an  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
loll-free  number.) 

Orioff.  Lowenbach,  Stifebnan  and 
Siegel.  P.A.  Employees'  Profit  Sharing 
Plan  (the  Plan)  Located  in  Roseland,  N| 

lApplication  No.  D-7749) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR     - 
18471.  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  the  loan  (the  New  Loan)  by  the 
Plan  of  $350,000  to  Orioff.  Lowenbach. 
Stifelman  and  Siegel.  P.C.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan:  and  (2)  the 
guarantee  of  repayment  of  the  New 
Loan  by  the  principals  of  the  Employer 
(the  Principals),  provided  Ihe  terms  of 
the  transactions  are  at  least  as 
favorable  to  the  Plan  as  those 
obtainable  in  arm's-length  transactions 
with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  36  participants  and  total  assets  of 
$4,772,119  as  of  June  30, 1988.  The 
trustees  of  the  Plan  are  the  nine 
principal  shareholders  of  the  Employer. 
The  Principals  make  investment 
decisions  for  the  Plan.  The  Employer  is  a 
law  firm  which  maintains  its  offices  at 
101  Eisenhower  Parkway,  Roseland. 
New  jersey. 

2.  In  1982,  the  Employer  moved  from 
Newark.  New  |ersey  to  its  present 
location  where  it  leases  11.000  square    - 
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feet  of  office  space  (the  Lease)  from 
Roseland  II  Limited  Partnership,  an 
unrelated  party.  The  Lease  has  an  initial 
term  of  five  years  and  allows  three 
additional  five  year  renewal  options.  To 
pay  for  certain  expenses  associated 
with  the  move,  the  Employer  requested 
an  administrative  exemption  from  the 
Department.  On  February  11, 1983.  the 
Department  granted  Prohibited 
Transaction  Exemption  (PTEJ  83-24  at 
48  FR  6430.  PTE  83-24  permitted  the  Plan 
to  lend  $300,000  to  the  Employer  (the 
Original  Loan).  PTE  83-24  also  provided 
that  the  Principals  guarantee  the 
repayment  of  the  Original  Loan.  The 
Original  Loan  was  made  on  March  1. 
1983.  It  has  been  amortized  in  monthly 
installments  of  principal  and  interest 
and  is  for  a  duration  of  84  months.  The 
Original  Loan  carries  interest  at  the  rate 
of  one  percent  over  the  prime  rate  of 
First  National  State  Bank  of  New  Jersey 
and  it  contains  a  floor  on  the  interMt 
rate  of  twelve  percent  per  annum.  Tne 
Original  Loan  is  secured  by  the  accounts 
receivable  (the  Receivables)  of  the 
Employer  as  well  as  by  the  personal 
guarantees  of  the  Employer's  Principals. 
The  Original  Loan  is  being  monitored  by 
Mr.  Irwin  Gedinsky  (Mr.  Gedinsky)  who 
is  serving  on  behalf  of  the  Plan  as  the 
independent  fiduciary.  As  of  August  31. 
1988.  the  remaining  principal  balance 
due  under  the  Original  Loan  was 
$64,285. 

3.  Due  to  the  Employer's  growth  over 
the  past  six  years  and  its  anticipated 
future  growth,  the  Employer  represents 
that  it  is  in  need  of  additional  office 
space.  Consequently,  the  Employer  has 
entered  into  an  amendment  to  the  Lease 
to  incorporate  an  additional  3.750 
square  feet  of  space  contiguous  to  the 
original  space.  The  estimated  cost 
relating  to  expanding  info  the  new  space 
is  approximately  $285,000  which 
consists  primarily  of  leasehold 
improvements,  fixtures,  furnishings  and 
office  equipment.  Tlie  Employer 
anticipates  remaining  at  its  present 
location  lor  at  least  the  next  nine  years 
and  it  may  lease  even  more  space  in  the 
same  building. 

4.  To  finance  costs  associated  with 
the  expansion  of  office  space,  the 
Employer  proposes  to  borrow  $350,000 
from  the  Plan.  The  New  Loan  will  be 
repaid  in  84  successive  monthly 
installments  of  principal  in  the  amount 
of  $4,166  which  will  be  due  on  the  last 
day  of  each  calendar  month  the  New 
Loan  is  in  effect.  Interest  on  the  unpaid 
principal  balance  of  the  New  Loan  will 
be  paid  at  the  same  time  as  each 
principal  payment,  at  an  annual  rate 
equal  to  the  greater  of.  (a)  one 
percentdge  point  above  the  base  rate 
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charged  by  First  Fidelity  Bank.  NJV.. 
New  Jersey  (First  Fidelity)  of  Newark, 
New  Jersey,  on  the  first  business  day  of 
such  calendar  month  or  (b)  twelve 
percent.  The  interest  rate  will  be 
adjusted  monthly  by  Mr.  Gedinsky.  who 
has  agreed  to  serve  as  the  independent 
fiduciary  for  the  New  Loan.  The  New 
Loan  may  be  prepaid  at  any  time  by  the 
Employer  without  prenuum  or  penalty. 

5.  The  New  Loan  will  be  secured  by 
an  assignment  of  the  Employer's 
Receivables  which  presently  serve  as 
partial  collateral  for  the  Original  Loan. 
The  apphcant  states  that  at  the  time  the 
New  Loan  is  made,  the  Employer  will 
repay  the  outstanding  principal  balance 
due  under  the  Original  Loan.  As  a  result 
of  the  repayment,  the  Receivables 
securing  the  Original  Loan  will  be 
released.  The  Employer  will  then 
execute  and  file  a  Form  UCC-1  in  order 
to  perfect  the  Plan's  first  security 
interest  in  the  Receivables. 

6.  The  Receivables  represent  the 
amount  due  the  Employer  from  bills  that 
have  been  submitted  by  the  Employer  to 
its  clients  for  previously  rendered  legal 
services  performed  by  the  Employer.  On 
June  30, 19ea  the  Employer  had  total 
Receivables  of  $1.18&050.  During  the 
twelve  month  period  from  June  3a  1987 
to  June  30. 198a  approximately  75.7 
percent  of  the  Receivables  outstanding 
on  June  3a  1987  were  collected.  3.6 
percent  were  written  off  and  20.7 
percent  remained  outstanding.  By 
September  30. 1988,  a  total  of  80.1 
percent  of  the  Receivables  outstanding 
on  June  30, 1987  were  collected.  10.9 
percent  were  written  off  as  uncollectible 
and  9  percent  remained  outstanding. 
Between  June  30, 1985  and  June  30, 1988. 
the  Employer  collected  over  90  percent 
of  the  Receivables  that  arose  during  the 
three  year  period. 

7.  At  all  times  dming  the  term  of  the 
New  Loan,  the  Employer  expects  that 
the  Receivables  will  be  equal  to  al  least 
200  percent  of  the  outstanding  balance 
due  under  such  loan.  If  the  Receivables 
are  ever  less  than  200  percent  of  the 
outstanding  balance  due  of  the  New 
Loan,  the  Employer  will  post  sufTicient 
additional  collateral  acceptable  to  Mr. 
Gedinsky  in  order  to  maintain  the  200 
percent  collateral  to  loan  ratio.  In 
addition,  the  employer  warrants  to  own 
the  collateral  used  to  secure  the  New 
Loan  free  from  adverse  claims,  security 
interest  and  other  encumbrances,  other 
than  the  security  interest  that  the  Plan 
would  have  in  the  collateral.  Further.  Ihe 
Employer  will  bear  all  costs,  if  any.  of 
appraisal  fees  in  connection  with 
valuing  the  Receivables  and  all 
servicing  fees  in  connection  with  the        , 
New  Loan. 


9.  As  additional  security  for  Ihe  New 
Loan,  the  Principals  of  the  Employer  will 
give  their  personal  guarantees.  As  of 
October  26. 1988.  the  Principals  had  a 
combined  net  worth  that  was  in  excess 
of  $8  million. 

10.  The  Employer  has  discussed  with 
First  Fidelity,  an  uiu^lated  party, 
potential  financing  arrangements  it 
would  extend  to  the  Employer,  in 
connection  with  the  expansion  of  the 
Office  space.  First  Fidelity  is  a  major 
New  Jersey  bank  with  assets  that  are  in 
excess  of  $20  billion.  By  letter  dated 
October  12, 1988.  First  Fidelity  indicated 
that  it  would  make  a  loan  to  the 
Employer  on  substantially  the  same 
terms  and  conditions  as  the  New  Loan. 
First  Fidelity  explained  that  the  duration 
of  its  loan  to  the  Employer  would  be  for 
60  months  with  quarterly  payments  of 
principal  and  interest.  The  First  Fidelity 
loan  would  be  similarly  secured  as  the 
New  Loan  and  would  not  have  a  floor 
on  the  interest  rate. 

11.  As  explained  above.  Mr.  Gedinsky 
will  serve  as  the  independent  fiduciary 
for  the  N»>w  Loan.  Mr.  Gedisnky  is  a 
Certified  Public  Accountant  with  o\er  32 
years  of  accounting  experience.  Mr. 
Gedinsky  is  affiliated  «vith  the 
accounting  firm  of  Granet  and  Granet  of 
Livingston,  New  Jersey  wiiere  he  serx-es 
as  the  senior  tax  partner.  Mr.  Gedinsky 
has  served  in  the  past  as  an  executor 
and  trustee  of  many  estates  and  trusts 
and.  at  the  present  time,  he  is  serving  in 
such  capacity  for  several  entities.  With 
respect  to  the  Act  Mr.  Gedinsky  has 
advised  his  firm's  clients  regarding  the 
design  of  pension  and  profit  sharing 
plans,  the  administration  of  such  plans 
(including  the  investment  of  plan  assets) 
and  compliance  with  the  Act.  Other  than 
serving  as  the  independent  fiduciary  for 
the  Original  Loan.  Mr.  Gedinsky  has  no 
relationship  to  either  the  Plan  or  the 
Employer.  Mr.  Gedinsky  represents  that 
he  understands  and  acknowledges  his 
duties;,  responsibihtes  and  liabilities  in 
acting  as  a  fiduciary  on  behalf  of  the 
Plan. 

Mr.  Gedinsky  represents  that  all 
payments  under  the  Original  Loan  have 
been  paid  in  a  timely  manner  and  that 
there  have  been  no  delinquencies.  Mr. 
Gedinsky  also  states  that  the  collateral 
to  loan  ratio  under  the  Original  Loan  has 
always  been  maintained. 

With  respect  to  the  New  Loan.  Mr. 
Gedinsky  states  that  he  has  looked  at 
the  specific  terms  of  such  loan  and  he 
believes  it  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries  because:  (a)  The  proposed 
interest  rate  will  be  substantially  higher 
than  the  interest  rate  the  Plan  would 
otherwise  earn  on  the  investment  of 
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Buch  funds:  (b)  the  duration  of  die  New 
Loan  is  fair  and  reasonable:  and  (c)  Uie 
collateral  securing  the  New  Loan  is 
sufTicient  and  adequate  to  fully  protect 
the  interests  of  the  Plan  and  its 
participants  and  beneficiaries.  Mr. 
Gedinsky  also  represents  that  he  has 
examined  the  overall  Plan  Portfolio, 
considered  the  cash  flow  needs  of  the 
Plaa  considered  the  assets  that  might 
have  to  be  sold  to  meet  the  liquidity 
requirements  of  the  Plan,  examined  the 
diversification  of  the  Plan's  assets  In 
light  of  die  New  Loan  and  analvzed  Uie 
New  Loan  In  terms  of  how  It  relates  to 
the  Plans  investment  scheme.  In 
addition  to  die  duties  described  above. 
Mr.  Gedinsky  will  monitor  the  terms  of 
the  New  Loan  to  ensure  monthly 
payments  are  made  by  die  Employer.  In 
this  regard,  Mr.  Gedinsky  will  take  all 
actions  diat  are  necessary  and  proper  to 
enforce  and  safeguard  die  rights  of  die 
Plaa  and  its  participants  and 
beneficiaries. 

12.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  sUtutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  The  New  Loan  will  be  monitored  by 
Mr.  Gedinsky,  the  independent 
fiduciary,  who  believes  such  loan  is  in 
the  best  interesU  of  die  Plan  and 
protective  of  the  Plan's  participants  and 
beneficiariec  (b)  die  New  Loan  wUl  be 
secured  by  a  first  security  interest  in  the 
Employer's  Receivables,  which  have  a 
value  of  more  than  three  times  the 
amount  of  the  New  Loan:  (c)  die  New 
Loan  will  also  be  secured  by  the 
personal  guarantees  of  die  employer's 
PrincipaU  who  have  a  combined  net 
worth  diat  Is  substantially  in  excess  of 
the  New  Loan:  (d)  at  all  times 
throughout  the  duration  of  die  New  Loan 
the  Receivables  will  represent  200 
percent  of  die  outstanding  principal 
balance  of  such  loan:  (e)  die  New  Loan 
will  represent  less  dian  8  percent  of  die 
asseU  of  die  Plan:  and  (f)  die  Employers 
will  bear  all  costs,  if  any.  in  connection 
with  the  valuing  of  the  Receivables  and 
the  servicing  of  the  New  Loan. 

For  Further  Information  Contact  Ms. 
|an  D.  Broady  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Panari  S.  Raa  LUL.  RadtaaMot  Plan  and 
Trust  (tba  Plaa).  Localad  is  LibaftyviOe. 
nUnois 

lAppiicalion  Na  D-77aO)   ' 

Proposed  Exemption. 

The  Department  Is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  die 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 


75-1  (40  FR 18471.  April  2a  1975).  If  die 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  dirouah  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash  sale 
by  the  Plan  of  a  certain  parcel  of 
unimproved  real  property  (the  Property) 
to  Sankara  Rao  Peruri,  M.D.  (Dr.  Peruri). 
a  disqualified  person  with  respect  to  the 
Plan,  provided  diat  the  sales  price  for 
th»  Property  is  not  less  than  die  fair 
market  value  of  die  Property  on  die  date 
of  sale. 
Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
which,  as  of  August  23. 1988,  had  one 
participant  and  total  plan  assets  of 
$512,820.  The  trustees  of  die  Plaa  and 
the  decision-makers  widi  respect  to  Plan 
investments,  are  Dr.  Peruri  and  his  wife. 
Amar  ].  Peruri  (togedier,  die  Trustees). 

2.  The  sponsor  of  the  Plan  is  Peruri  S. 
Rao,  Ltd.  (die  Employer).  The  Employer 
was  an  Illinois  service  corporation 
engaged  in  the  practice  of  medicine  in 
Grayslake.  Illinois.  The  Employer  has 
been  dissolved  and  no  longer  exisU  as  a 
legal  entity.  Dr.  Peruri  is  die  sole 
shareholder  of  die  Employer  and  the 
only  participant  covered  by  the  Plan.'* 

3.  The  Property  is  a  133  acre  vacant 
lot  in  Kendler's  Country  Place 
Subdivision  in  Lake  Forest.  Illinois.  The 
Plan  purchased  die  Property  on 
November  2a  1986.  from  die  American 
National  Bank  and  Tmst  Company  of 
Chicago,  an  unrelated  party,  for  the  sum 
of  SllOOOa  The  Trustees  state  that  die 
Plan  acquired  die  Property  as  an 
investment  and  diat  die  Property  has 
never  beaa  leased  to.  or  used  by,  a 
disqualified  person  widi  respect  to  die 
Plan.  In  addition,  neidier  Dr.  Peruri.  nor 
any  related  party,  own  any  property 
which  is  adjacent  to  die  Property. 

4.  The  Property  was  appraised  on  May 
25. 19B8,  by  Donald  A.  Engel,  MA.L  (Mr. 
Engel).  an  independent  real  estate 
appraiser  in  Chicaga  Illinois,  as  having 
a  fair  market  value  of  tZOaooa  Mr. 
Engel  states  diat  die  Property  is  located 
in  die  western  section  of  Lake  Forest, 
Illinois,  in  an  area  which  is  now  zoned 
to  permit  the  construction  of  high 
quality,  single  family  residences.  Mr. 
Engel  notes  diat  this  area,  which  was 
recently  primarily  an  agricultural  area, 
is  now  undergoing  steady  commercial 
and  residential  development. 

5.  The  Trustees  state  that  the  Plan 
currendy  has  a  large  unrealized  gain  on 


**  BecaiiM  Dr.  IVruri  It  Ihe  only  partictpant  in  the 
Plan  and  the  Empioyer  it  wholly-owned  by  Dr. 
Peruri.  there  i»  «)  hinsdiclion  under  Title  I  of  the 
Act  pursuant  to  29  CFR  25ia3-3(bl.  However,  there 
la  (uriidiction  under  Title  U  of  Ihe  Act  purauani  to 
aection  4e7S  of  the  Coda. 


its  investment  in  the  Property.  However, 
the  Property  does  not  piroduce  any 
current  income  and  real  estate  taxes  "• 
must  be  paid  annually.  In  addition.  j 

improvements  to  the  subdivision  in  "i 

which  die  Property  is  located  could 
cause  special  assessments  to  be  made  to  j 
the  Plan  as  owner,  which  would  deplete  | 
the  Plan's  assets.  Construction  and  use     i 
of  a  single  family  dwelling  is  the  ortly 
type  of  building  or  activity  permitted  on    ; 
the  Property.  The  Trustees  have 
determined  that  it  would  not  be 
economically  prudent  for  the  Plan  to 
finance  the  construction  of  a  permitted 
single  family  dwelling  for  rental  to  third 
parties. 

6.  The  applicant  states  that  benefit  ^_ 
accruals  under  the  Plan  were  "frozen" 
as  of  February  1. 1983.  The  applicant 
states  further  diat  die  Plan  *vill  be 
terminated  in  the  near  future  and  the 
assets  of  die  Plan  will  be  distributed.  Dr. 
Peruri  would  like  to  be  able  to  receive 
his  distribution  from  the  Plan  in  cash. 
The  Property  represents  approximately  . 
39%  of  die  Plan's  total  assets.  In  this 
regard.  Dr.  Peruri  states  diat  he  has 
considered  the  option  of  taking  a 
distribution  in  kind  of  die  Property  as 
part  of  his  total  distribution  of  die  Plan's 
assets.  However.  Dr.  Peruri  states  that 
he  wants  to  "roll  over"  his  entire 
distribution  from  the  Plan  either  to 
another  qualified  plan  or  to  an 
individual  retirement  account  (IRA).  Dr. 
Peruri  represents  that  he  has  had 
difficulty  finding  a  corporate  trustee  that 
is  %villing  to  hold  die  Property  in  eidier 
an  IRA  or  another  qualified  plan. 
7.  The  Trustees  represent  diat  it 
would  be  in  die  best  interesU  of  die  Plan 
to  sell  die  Property.  The  Trustees  stale 
that  a  sale  of  die  Property  would  relieve 
the  Plan  of  die  ongoing  obligation  to  pay 
real  estate  taxes  on  die  Property  and 
would  enable  the  Plan  to  reinvest  the 
cash  proceeds  from  the  sale  in  more 
liquid  and  diversified  investments.  The 
Trustees  state  further  that  a  sale  of  the 
Property  would  eliminate  the 
anticipated  cosU  to  the  Plan  of 
assessments  for  improvements  in  the 
subdivision  in  which  die  Properly  is 
located. 

a  Dr.  Peruri  proposes  to  purchase  the 
Property  from  the  Plan  for  $200,000  in 
cash,  in  accordance  with  Mr.  Engel's 
appraisal  The  Tnistees  believe  that  die 
proposed  transaction  would  be  in  the 
best  interests  of  die  Plan  because  it 
would  eliminate  die  need  for  die  Plan  to 
find  a  willing  buyer  for  the  Property.  In 
addition,  the  Plan  would  not  incur  any 
brokerage  fees  or  other  expenses  widi 
respect  to  the  proposed  sale.  The 
applicant  states  that  Mr.  Engel's 
appraisal  would  be  updated  as  of  the 


date  of  die  sale  to  ensure  that  the  Plan 
receives  the  most  current  fair  market 
value  for  the  Prpperty.     , 

9.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
would  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (a) 
The  sale  would  be  a  one-time 
transaction  for  cash;  (b)  the  Han  would 
receive  an  amount  which  would  be  no 
less  than  the  fair  market  value  of  the 
Property,  as  established  by  an 
independent,  qualified  appraisen  (c)  the 
Plan  would  not  pay  any  brokerage 
commissions  or  other  expenses  with 
respect  to  the  sale, 

Notice  to  Interested  Persons:  Because 
Dr.  Peruri  is  the  only  participant  in  the 
Plan,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
public  hearing  are  due  30  days  from  die 
publication  of  this  proposed  exemption 
in  the  Federal  Register. 

For  Further  information  Contact  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (This  Is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  die  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  die  Code  does  not  rebeve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requiroment  of  section 
401(8)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  musl  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derc^ation  ot  any  other 
provisions  of  the  Act  and/or  the  Code, 


including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  apphcation  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption.  ■       '  ; 

Signed  at  Washington,  DC  this  4th  day  of 
January.  1989. 

Robert  |.  doyle.  j  , 

Director  of  Regulations  and  Interpretations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 

|FR  Doc.  89-379  Filed  l-&-«9;  8:45  ainj 
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NUCLEAfl  REGULATORY 
COMMISSION 

Radiopharmacy  Workshop;  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  meeting. 


r.  The  Nuclear  Regulatory 
Commission  (NRC)  has  planned  to  meet 
with  members  of  the  nuclear  medicine 
community  to  discuss  items  of  mutual 
interest.  Date  and  time  of  meeting: 
Wednesday.  January  25. 1989,  at  8«) 
a.m.  Location:  Room  318,  Crystal  Haza 
#5.  (Crystal  City);  2211  Jefferson  Davis 
Highway.  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT 

Norman  L  McElroy,  Medical,  Academic 
and  Commercial  Use  Safety  Branch  6H- 
3,  U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  telephone  (301) 
492-3417. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  obtain 
information  on  the  practice  of 
radiopharmacy,  its  associated 
regulatory  framework  and  other  related 
matters  as  they  arise. 

Conduct  of  the  Meeting 

Dr.  John  H.  Austin.  Acting  Oiief, 
Medical,  Academic  and  Commercial  Use 
Safety  Branch,  U.S.  Nuclear  Regulatory 
Commission,  will  conduct  the  meeting. 
Dr.  Austin  will  conduct  the  meeting  in  a 
manner  that  will  facilitate  the  ordeHy 
conduct  of  business.    •     • 

The  following  procedures  apply  to 
public  observation  of  the  meeting: 


l^At  the  meeting,  questions  may  be 
asked  only  by  participants.  i.e.,  invitees 
and  NRC  staff 

2.  Seating  for  the  public  will  be  on  a 
first  come-first  served  basis. 

The  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954.  as  amended  (primarily  section 
161a),  Executive  Order  11760,  and  the 
Commission's  regulations  in  Title  10, 
Code  of  Federal  Regulations.  Part  7. 

Dated  at  Washington.  DC,  this  4th  day  of 
January,  1969. 

For  the  Nuclear  Regulatory  CoiBmission. 

lohn  H.  Austin. 

Acting  Chief  Medical,  Academic  and 

Commercia]  Use  Safety  Branch: 

(FR  Doc.  89-353  Filed  1-6-88;  8:45  am) 
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(Docket  No.  S(^2(7] 

PubNc  Service  Co.  of  Colorado:  Fort 
SL  Vrain  Nuclear  Generating  Statiof^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is        ^ 
considering  the  issuani^  of  an 
Exemption  from  the  requirements  of 
certain  portions  of  10  CFR  Parts  2,  70 
and  73  for  Public  Service  Company  of 
Colorado  (the  licensee)  for  the  Fort  St. 
Vrain  Nuclear  Generating  Station, 
located  at  the  licensee's  site  in  Weld 
County,  Colorado. 

Eavironmental  Asse8&.;nent 

Identification  of  the  Proposed  Action 

On  November  la  l98a  the  NRC 
published  in  the  Federal  Regbter  a  final 
rule  amending  certain  portions  of  10 
CFR  Parts  2.  70  and  73.  These 
amendments  concerned  increased 
safeguards  requirements  for  the  four 
NRC  licensed  fuel  facilities  possessing 
formula  amounts  of  strategic  special 
nuclear  material. 

In  issuing  this  rule,  the  Commission 
determined  that  it  should  not  apply  to 
Fort  St.  Vrain  and  an  exemption  should 
be  granted  to  the  amendments  pursuant 
to  10  CFR  73.5. 
Need  for  Proposed  Action  .  | 

The  exemption  is  needed  to 
implement  the  Commission's  intent  that 
Fort  St.  Vrain  not  have  to  meet  the 
increased  safeguards  requirements  of 
the  rule. 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  radiological  impacts 
on  the  environments  the  proposed 
exemption  does  not  in  any  way  affect 
the  operation  of  the  For!  St.  Vrain 
licensed  facilityi  In  fact,  the  exemption 
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allows  the  facility  operation  to  remain 
unchanged. 

The  proposed  exemption  does  not 
affect  radiological  or  nonradiological 
effluents  from  the  site  and  has  no  other 
nonradiological  impacts. 
Alternatives  to  the  Proposed  Actions 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  exemption;  any  alternatives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 
Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 
Agencies  and  Persona  Consulted 

The  staff  did  not  consult  other 
agencies  or  persons  in  connection  with 
the  proposed  exemption. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  a.<i8e«Bment.  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  .Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  information  concerning  this 
action,  see  the  proposed  rule  (S3  FR 
45447)  and  the  exemption  which  is  being 
processed  concurrent  with  this  notice.  A 
copy  of  the  exemption  will  be  available 
for  public  inspection  at  the 
Commission's  Public  Documient  Room. 
Z120  L  Street.  NW..  Washington.  DC, 
and  at  the  Greeley  Public  Library,  Qty 
Complex  Building,  Greeley,  Colorado. 

Dated  at  Roclcville.  Maryland  this  30th  day 
of  December.  1988. 

For  the  Nudear  Regulatory  Commission. 
|oM  A.  Calvo, 

Director.  Project  Directorate — IV,  Division  of 
Reactor  Projects— III.  IV.  Vend  Special 
Projects  Office  of  Nuclear  Reactor 
Rpgulation. 
|FR  Doc.  89-351  Filed  1-6^89: 8:45  am) 
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|Dock«tNo.37-4t| 

US  Ecdegy,  Inc^  Final  Finding  of  No 
Significant  Impact  f^agarding  tfta 
Amandmant  In  Ita  Entlraty  of  Special 
Nudear  Material  Ueenae  1«-19204-<)1 

AOfNCY:  Nuclear  Regulatory 
Commission. 

action:  Fina^  fhiding  of  no  significant 
impact;  ■  • 


(1)  Proposed  Action 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
renew,  pursuant  to  10  CFR  Part  70.  the 
special  nuclear  material  license  (1&- 
19204-01)  which  allows  US  Ecology  Inc. 
to  dispose  of  special  nuclear  material  at 
its  commercial  low-level  waste  disposal 
facility  on  the  Hanford  Reservation  near 
Richland.  Washington. 

(2)  NRC  Position 

The  staff  has  prepared  an 
Environmental  Assessment  for  the 
licensing  action.  Based  on  the 
Environmental  Assessment,  the  staH' 
does  not  plan  to  prepare  an 
Environmental  Impact  Statement  on  the 
proposed  action. 

(3)  Reasons  for  the  Finding  of  No 
SignificanI  Impact 

The  NRC  staff  of  the  Division  of  Low- 
Level  Waste  Management  and 
Decommissioning.  Office  of  Nuclear 
Material  Safety  and  Safeguards  has 
reviewed  the  licensee's  application  for 
renewal  of  the  special  nuclear  material 
license  and  has  prepared  Amendment  8 
to  NRC  license  No.  16-18204-01. 

By  means  of  reviews  and  analyses  of 
material  submitted  by  the  licensee,  the 
staff  concludes  that  operations  in 
accordance  with  the  renewed  license 
will  result  in  no  incremental  adverse 
environmental  impacts.  This  conclusion 
is  documented  in  the  Environmental 
Assessment  for  Renewal  of  Special 
Nuclear  Material  Disposal  License  at  US 
Ecology.  Inc.'s  Hanford  Facility,  dated 
February  6, 1967,  as  supplemented 
November  18, 1988.  In  the  assessment 
the  staff  has  evaluated  the  alternatives 
of  1)  denial  of  the  renewal  application, 
2)  renewal  on  the  basis  of  the  original 
renewal  application,  and  3)  renewal  on 
the  basis  of  an  upgraded  application 
incorporating  staff  suggestions  for 
improvement 

The  staff  has  concluded  that,  because 
the  renewal  does  not  grant  the  licensee 
the  authority  to  dispose  of  greater  or 
more  concentrated  quantities  of  SNM 
than  is  the  current  practice  and  yet  does 
impose  greater  restrictions  on  the 
licensee  with  respect  to  operations, 
monitoring  and  closure,  there  will  be  no 
degradation  of  the  environment 
associated  with  the  renewal.  This 
conclusion  is  based  on  the  following 
Hndings: 

(a)  The  renewal  will  result  in  more 
rigorous  operational  standards  for 
receipt  and  disposal  of  SNM  waste. 

(b)  The  renewal  will  result  in  more 
rigorous  requirements  for  verifying  and 
reporting  waste  contents.       . 


|c)  The  renewal  will  result  in 
increased  environmental  monitoring  by 
the  licensee. 

(d)  The  renewal  will  result  in  the 
development  of  an  emergency 
contingency  plan. 

(4)  Related  Reference  Material 

In  addition  to  the  Environmental 
Assessment,  referenced  herein,  the 
following  references  relate  to  the 
renewal  of  NRC  License  No.  16-19204- 
01. 

U.S.  NRC  staff.  Safety  Evaluation 
Report  for  Renewal  of  NRC  License  No. 
16-19204-01.  February  1985. 

U.S.  NRC  Staff,  Environmental  Impact 
Appraisal  for  Renewal  of  the  Special 
Nuclear  Material  Disposal  License  at  the 
Nuclear  Engineering  Company's 
Hanford  Facility,  January  18, 1980. 

U.S.  Ecology.  Inc.,  Facility  Standards 
Manual,  Richland  Low-Level 
Radioactive  Waste  Disposal  Facility. 
Rev.  O.  January  13. 1987. 

US  Ecology,  Inc.  Richland  Operational 
Procedures  No.  1-66,  dates  vary. 

Documents  are  available  for  public 
inspection,  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC. 
and  at  the  Local  Public  Document  Room 
located  at  the  Richland  Public  Library. 
Swift  and  Northgate  Streets,  Richland. 
Washington. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  Decemtier  1968. 

For  the  Nuclear  Regulatory  Commisson. 
Paul  H.  Lobaus, 

Chief.  Operations  Branch  Division  of  Low- 
L.evel  Waste  Management  and 
Decommissioning.  NMSS. 
[¥R  Doc.  89-352  Filed  l-6-»:  8:45  am) 
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IDocket  Na  50-260] 

Tenneaaee  VaNey  Authority;  (Browrts 
Ferry  Nuclear  Plant.  Unit  2);  Exemption 

I 

The  Tennessee  Valley  Authority  (TVA 
or  the  licensee)  is  the  holder  of 
Operating  License  No.  DPR-52  which 
authorizes  operation  of  Unit  2.  This 
license  provides,  among  other  things, 
that  Unit  2  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 

Browns  Ferry  (BFN).  Unit  2.  is  a 
boiling  water  reactor  (BWR)  at  the 
licensee's  site  located  near  Decatur, 
Alabama. 

II 

By  letter  dated  December  15. 1988.  the 
licensee  requested  a  temporary 


exemption  from  the  requirements  of  10 
CFR  Part  50.  Appendix  A,  General 
Design  Criterion  (GDC)  17  concerning 
electrical  cable  independence  of  electric 
power  systems  for  BFN  2.  As  relevant  to 
the  licensee's  request  GDC  17  requires 
that  '•  *  •  •  The  onsite  electric  power 
supplies,  including  the  batteries,  and  the 
onsite  electric  distribution  system,  shall 
have  sufTicient  independent 
redundancy,  and  testability  to  perform 
their  safety  functions  assuming  a  single 
failure  *  *  *."  The  requested  exemption 
would  be  temporary  for  Browns  Ferry, 
Unit  2  and  would  permit  movement  of 
fuel  back  into  the  reactor  vessel  and 
hydrostatic  testing.  Compliance  with 
GDC  17  will  be  achieved  prior  to  Unit  2 
restart. 

m 

During  a  recently  completed  program 
review  of  BFN  electrical  cable 
separation.  TVA  has  concluded  that 
electrical  separation  criteria  as  defined 
in  GDC  17  have  not  been  met  in  a 
number  of  instances  in  safety-related 
systems. 

This  review  was  initiated  as  a  result 
of  conditions  identified  by  various  other 
review  programs  (e.g.,  cable  ampacity 
and  drywell  penetration  modifications) 
being  performed  as  part  of  the  BFN 
restart  effort.  These  conditions  were 
first  reported  to  the  NRC  in  a  Licensee 
Event  Report  dated  October  22, 198a  By 
letter  dated  November  10, 1988  TVA 
committed  to  completing  the  discovery 
phase  of  the  program  and  to  correct  the 
problems  identified  in  support  of  fuel 
loading.  By  letter  dated  December  15, 
1988  TVA  stated  that  the  Hrst  phase  of 
the  program  identified  approximately 
250  discrepancies  with  GDC  17  electrical 
cable  separation  criteria  for  BFN.  These 
discrepancies  were  evaluated  for  impact 
on  systems  required  to  be  operational 
during  fuel  reload  operations.  TVA  has 
determined  that  postulated  electrical 
failures  resulting  from  improper  cable 
separation  during  refueling  activities  are 
highly  improbable  and  do  not  pose  an 
undue  risk  to  the  health  and  safety  of 
the  public.  The  licensee  requested  that 
fuel  reload  be  permitted  while  TVA 
makes  its  best  effort  to  complete  all 
necessary  work  in  the  shortest  time  as 
reasonably  possible  without  impacting 
plant  safety. 

BFN  2  has  been  shutdown  for  over 
four  years.  Consequently,  the  decay  heat 
power  output  from  the  fuel  is  extremely 
low  (i.e.,  less  than  0.4  MW  for  the  entire 
Unit  2  fuel  pool)  and  the  only  fission 
product  remaining  in  any  significant 
quantity  is  Krypton  85  (Kr  85).  During 
fuel  reload  and  other  activities  leading 
to  restart  of  the  Unit  2  reaotor.  the 
following  measures  must  be  assured:  (1) 
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The  fuel  must  be  maintained  cool.  (2)  the 
fuel  must  remain  covered  with  sufficient 
water  to  ensure  shielding  for  personnel 
on  the  refuel  floor,  and  (3)  in  the  event 
of  fuel  damage,  the  offsite  and  control 
room  dose  must  be  maintained  within 
the  guidelines  established  by  10  CFR 
20.101  and  10  CFR  100.11. 

The  potential  adverse  effects  due  to 
the  electrical  cable  separation 
discrepancies  have  been  evaluated  for 
credible  events  which  would  exist 
during  reload  and  hydrostatic  testing 
activities.  The  licensee  has  stated  that 
based  upon  the  analysis  there  are  no 
common  mode  failures  that  could  affect 
all  of  the  cables  with  separation 
problems.  Since  the  plant  is  shutdown 
with  extremely  low  decay  heat  and  with 
adequate  cooling  water  in  the  fuel  pool 
and  reactor  vessel,  the  potential  for 
environmental  extremes  (i.e.,  harsh 
environments)  from  loss-of-coolant 
accidents  (LOCA)  and/or  high  energy 
hne  breaks  is  extremely  low.  Extensive 
fire  related  failures  are  not  anticipated 
based  on  existing  fire  prevention/ 
detection  features  and  interim 
compensatory  measures.  These  fire 
prevention/detection  measures  are 
either  in  place  or  to  be  implented  by 
TVA  before  fuel  reload.  Raceways  in 
the  safety-related  buildings  are  designed 
to  survive  seismic  events  without 
damage  to  required  equipment 
therefore,  the  potential  for  common 
mode  failures  from  a  seismic  event  is 
extremely  low.  The  staff  has  also 
reviewed  the  potential  for  individual 
cable  failure  which  could  have  an 
impact  within  the  affected  systems. 

Due  to  the  extremely  low  decay  heat 
of  the  Unit  2  fuel,  the  time  available  for 
the  plant  staff  to  respond  to  transients  is 
very  long.  Therefore,  considering  the 
low  likelihood  of  an  isolated  electrical 
failure  occurring  because  of  improper 
cable  separation,  the  diverse  means  and 
sources  of  water  which  the  plant  has  to 
respond  to  the  events  (i.e.,  availability 
of  RHR  Service  Water,  Feedwater,  and 
Control  Rod  Drive  System  Water)  and 
the  slow  development  of  transients  in 
the  plant's  current  configuration,  the 
licensee  has  concluded  and  the  staff 
concurs  that  there  is  sufficient  means  to 
maintain  the  reactor  core  covered  during 
fuel  reload  and  during  the  time  after 
reload  until  restart  of  Unit  2. 

In  the  event  that,  during  the  time 
when  the  vessel  head  is  rerricved  and 
the  cavity  is  flooded,  active  cooling  for 
the  water  in  the  reactor  vessel  pool  and/ 
or  spent  fuel  pool  were  lost  (i.e.,  residual 
heat  removal  and  fuel  peol  cooling 
systems),  the  licensee  itidicates  it  will 
take  in  excess  of  40  days  for  the  water 
to  boil  down  to  the  TS  limit  for  minimum 


shielding  height  (8'^  feet)  above  the  top 
of  the  fuel.  Based  on  the  guidance  in 
Regulatory  Guide  1.27,  "Ultimate  Heal 
Sink  for  Nuclear  Power  Plants."  a  period 
of  30  days  is  considered  an  adequate 
period  of  time  to  evaluate  a  situation  of 
this  nature  (e.g..  loss  of  cooling  source) 
and  to  take  corrective  actions.  Thus,  the 
loss  of  active  fuel  pool  cooling  because 
of  improper  electrical  cable  separation 
does  not  represent  a  threat  to  nuclear 
safety. 

To  conservatively  assess  the  potential 
impact  on  offsite  doses,  the 
consequences  of  a  potential  fuel 
handling  accident  concurrent  with  a 
failure  to  isolate  secondary  containment 
were  evaluated  by  the  licensee.  The 
evaluation  concluded  that  the  site 
boundary  and  low  population  zone  two 
hour  doses  are  on  the  order  of  one 
hundred  times  lower  than  the  limits 
specified  in  the  BFN  FSAR  and  NUREG^ 
0800  and  are  thus  on  the  order  of  one 
thousand  times  less  than  the  10  CFR 
100.11  limits.  A  similar  evaluation  was 
conducted  of  the  resulting  control  room 
operator  dose  consequences  following  a 
fuel  handling  accident.  This  analysis 
showed  that  the  control  room  dose  was 
on  the  order  of  300  times  lower  than  the 
10  CFR  20.101  limits. 

After  fuel  reload,  the  reactor  vessel 
head  will  be  installed  in  order  to 
perform  reactor  vessel  hydrostatic 
testing.  This  will  involve  pressurizing 
the  reactor  vessel  and  pressure 
boundary.  During  this  test  the  control 
rods  will  remain  inserted,  and  therefore, 
the  reactor  will  not  produce  any  power 
or  increase  fission  product  inventory. 
Following  placement  of  the  head  on  the 
vessel,  the  fuel  in  the  vessel  is  isolated 
from  the  heat  sink  provided  by  the  fuel 
pool-  While  in  this  configuration,  the 
fuel  in  the  vessel  is  coded  by  the 
shutdown  cooling  mode  of  the  Residual 
Heat  Removal  System.  During  hydro- 
static testing,  three  potential  accident 
scenarios  were  evaluated  by  the 
licensee:  (1)  Loss  of  active  cooling  to  the 
water  in  the  vessel,  (2)  inadvertent 
draining  of  the  vessel,  or  (3)  a  LOCA 
during  vessel  hydrostatic  testing. 

Based  upon  a  TVA/NRC  telephone 
conference  call,  this  evaluation 
determined  that  in  the  event  of  total 
core  uncovery  concurrent  with  loss  of 
core  cooling  capability,  it  would  take  at 
least  eight  to  ten  hours  before  the  fuel 
temperature  would  reach  the  point 
(2200°F)  at  which  fuel  damage  is 
assumed  to  occur.  Because  of  the 
extended  time  frame  of  this  transient 
and  since  TVA  will  maintain  required 
systems  available  for  reactor  water 
injection,  core  reflood  for  mitigating  this 
postulated  event  can  be  accomplished  in 
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a  timely  manner  such  that  fuel  damage 
and  subsequent  Tission  product  release 
will  be  prevented.  In  addition,  it  will  be 
TVA's  operational  philosophy  during 
fuel  loud  and  restart  that  there  will  be 
as  much  equipment  available  as  is 
possible  to  provide  additional  fuel 
cooling  and/or  water  injection  to  the 
vessel. 

The  staff  has  reviewed  the  potential 
accident  scenarios  discussed  above.  We 
conclude  that  postulated  electrical 
failures  due  to  improper  cable 
separation  are  highly  improbable  and  do 
not  pose  undue  risk  to  public  health  and 
safely. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12  this  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determined  that  special  circumstances, 
as  provided  in  10  CFR  S0.12(a)(2)(v).  are 
present  justifying  the  exemption: 
namely,  that  the  exemption  would 
provide  only  temporary  relief  from  the 
applicable  regulation  and  the  licensee  or 
applicant  has  made  good  faith  efforts  to 
comply  with  the  regulation. 

This  exemption  would  provide  BFN 
with  only  temporary  relief  from 
compliance  with  specific  separation 
requirements  of  GDC  17  for  those 
electrical  cable  separation  discrcpencies 
only  recently  identified  by  the  BFN 
Electrical  Separation  Program.  BFN  is 
making  good  faith  efforts  to  comply  with 
the  regulations  and  has  implemented  a 
two  phase  program  to:  (1)  Ensure  that 
the  electrical  cable  conriguration  meets 
the  BFN  separation  criteria  committed  to 
by  the  licensee  in  the  BFTJ  FSAR  and 
evaluate  any  identified  discrepancies  for 
their  impact  on  systems  required  to  be 
operable  for  Unit  2  fuel  reload,  and  (2) 
complete  the  program  prior  to  Unit  2 
restart.  Completing  the  subject 
modifications  prior  to  restart  will  bring 
BFN.  Unit  2  (and  common)  systems  in 
compliance  with  CDC  17. 

Accordingly,  the  Commission  hereby 
temporarily  grants  the  exemption  from 
the  requirements  of  10  CFR  Part  50, 
Appendix  A,  General  Design  Criterion 
17.  In  light  of  this  determination  and  as 
reflected  in  the  Environmental 
Assessment  and  Notice  of  Finding  of  No 
Significant  Environmental  Impact 
prepared  pursuant  to  10  CFR  51.21  and 
51.32  (December  29. 1988,  53  FR  52880).  it 
is  determined  that  the  intended  action 
will  have  no  significant  impact  on  the 
environment. 

A  copy  of  the  licensee's  request  for 
exemption  dated  December  15. 1988.  and 
the  Safety  Evaluation  dated  December 
30. 1968,  related  to  this  action,  are 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NW..  Washington,  DC, 
and  at  the  Local  Public  Document  Room 
located  at  Athens  Public  Library,  South 
Street.  Athens.  Alabama  35611. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  30th  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
lames  G.  Partlow. 
Director.  Office  of  Special  Projects. 
(PR  Doc.  89-354  Filed  1-6-89:  8:45  am) 
wmwo  coot  nm  oi-m 

(Docket  No.  27-48) 

US  Ecology,  inc^  License  Issuance 

AOtNCV:  Nuclear  Regulatory 

Commission. 

ACTKWC  License  issuance. 

SUMMANV:  The  Nudear  Regulatory 
Commission  (NRC)  has  renewed, 
pursuant  to  10  CFR  Part  70,  license  No. 
16-19204-01  issued  to  US  Ecology,  Inc. 
of  Louisville.  Kentucky,  for  disposal  of 
special  nuclear  material  (SNM)  at  US 
Ecology's  low-level  waste  disposal 
facility  located  near  Richland, 
Washington.  The  amended  license 
incorporates  more  stringent  conditions 
on  facility  operations,  waste  verification 
and  reporting,  environmental 
monitoring,  and  emergency  planning. 
The  NRC  Staff  has  determined  that 
issuance  of  this  amended  license  will 
have  no  significant  adverse  impacts  on 
health,  safety,  or  the  natural 
environment. 

FOn  FUMTNCR  mFORMATIOM  COffTACT: 
James  A.  Shaffner.  Operations  Branch, 
Division  of  Low-Level  Waste 
Management  and  Decommissioning. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  (301) 
492-3450. 

SUPPtCMENTARY  IMFOmaATION:  The 
Nuclear  Regulatory  Commission  has 
renewed  license  No.  16-19204-01  issued 
to  US  Ecology,  Inc.  for  disposal  of 
special  nuclear  material  (SNM)  at  US 
Ecology's  low-level  waste  disposal 
facility  located  near  Richland, 
Washington. 

The  renewed  license  supersedes  the 
previous  license  authorizing  disposal 
activities  at  US  Ecology's  facility  in 
Richland.  Washington.  The  amended 
SNM  license  incorporates,  to  the  extent 
practicable,  operations  and  monitoring 
requirements  of  10  CFR  Part  61.  More 
stringent  waste  inspection  requirements 
at  the  point  of  disposal  are  being 
imposed.  Environmental  monitoring 
requirements  have  been  upgraded  and 


action  levels  have  been  reduced.  A  site 
emergency  contingency  plan  has  been 
required  of  the  licensee. 

The  State  of  Washington.  Department 
of  Social  and  Health  Services  (DSfiS). 
has  issued  a  renewed  State  license  for 
disposal  of  source  and  byproduct 
material  under  the  regulatory  purview  of 
the  Department.  The  amendments  to 
both  licenses  were  closely  coordinated 
such  that  the  NRC  and  State  licenses 
complement  each  other.  Conditions  of 
the  NRC  and  State  licenses  have  been 
made  as  consistent  as  possible  to 
implement  the  new  requirements  and  to 
minimize  confusion  on  the  part  of  waste 
generators,  brokers  and  shippers. 
Conditions  deemed  'o  be  duplicative  of 
the  regulatory  responsibility  of  the  Stale 
of  Washington  that  are  enforced  through 
its  license  for  source  and  byproduct 
material  disposal  have  been  eliminated 
from  the  NRC  SNM  License. 

The  NRC  staff  has  prepared  both  a 
Safety  Evaluation  Report  (SER)  and  an 
Environmental  Assessment  (EA)  for  this 
renewal.  These  documents  have 
recently  been  supplemented  to  reflect 
current  staff  approaches  for  regulation 
of  SNM  disposal  at  LLW  sites  otherwise 
regulated  by  Agreement  States.  The 
documents,  as  supplemented,  support 
the  conclusion  that  issuance  of  the 
renewed  license  will  have  no  significant 
adverse  impacts  on  health,  safety  or  the 
natural  environment.  Accordingly,  a 
Finding  of  No  Significant  Impact 
(FONSI)  was  issued  under  separate 
cover. 

Copies  of  the  SER.  as  supplemented. 
EA.  as  supplemented,  and  all  other 
documents  relevant  to  the  license 
renewal  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  Lower 
Level,  Washington,  DC  and  at  the  Local 
Public  Document  Room  located  at  the 
Richland  Public  Library,  Swift  and 
Norihgate  Streets,  Richland, 
Washington. 

The  NRC  finds  that  the  issuance  of  the 
license  complies  with  the  requirements 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  requirements  of  Title 
10.  Chapter  1,  Code  of  Federal 
Regulations. 

Dated  at  Rockville,  Maryland,  this  291h  day 
of  Decemt)er,  1988. 

For  the  Nuclear  Regulatory  Commission. 

Paul  H.  Lohaus. 

Chief  Operations  Branch.  Division  of  Low- 
Level  Waste  Management  and 
Decommissioning.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc  80-355  Filed  1-6-89:  8:45  am) 
MtuNQ  coot  7«w-gi-« 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

federal  PrevaUirtg  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Wednesday,  January  25, 1989 
Wednesday,  February  1, 1989 
Wednesday.  February  8. 1989 
Wednesday,  February  15. 1989 
Wednesday.  February  22, 1989 
These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building.  1900 
E  Street  NW..  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53.  5  U.S.C  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
subbtantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisons  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63)  and  5  U.S.C. 
552b|r)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
mucting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 


available  to  the  public,  upon  written 
request  to  the  Committees  Secretary'. 

"The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  1340. 1900  E  Street 
NW..  Washington,  DC  20415  (202)  632- 
9710; 

Thomas  E.  Annnson, 

Chairman.  Feiii-ral  Prevailing  Rate  Advisory 
Comn.itlee. 
Decemlier  22.  1988. 
|FR  Doc.  89-371  Filed  1-6-89:  6:45  am) 

BNXMG  CODE  612S-01-II 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP) 

Generalized  System  of  Preferences  (CSP), 
and  Review  and  solicitation  uf  Public 
Comment:  United  Stdles  International  Trade 
Commission  Public  Report  Assessing! 
Economic  Impact  of  Proposed  Modifications 
of  the  List  of  Articles  Eligible  for  Duty-Free 
Treatment  under  the  U.S.  Generalized  System 
of  Preferences  (GSP):  1988  Annual  Review; 
and  Timex  Petition.  Change  in  Date  for 
Submis.sion  of  Post-hearing  and  Rebuttal 
Briefs 

As  indicated  in  a  previous  notice  of 
July  20  (FR  DOC  88-16303),  the  GSP 
Subcommittee  of  the  Trade  Policy  Staff 
Committee  hereby  notifies  interested 
parties  of  the  opportunity  to  comment 
on  the  public  version  of  the  United 
Slates  International  Trade  Commission 
(USrrC)  report  assessing  the  domestic 
economic  impact  of  proposed  changes  in 
the  list  of  eligible  items  under  the  1988 
Annual  Review  of  the  Generalized 
System  of  Preferences.  The  report  is 
available  from  the  USITC  by  calling 
Dennis  Rudy  at  the  Office  of  Industries 
at  (202)  252-1461  (Room  =501c).  The 
USITC  is  located  at  500  E  Street  NW.,  in 
Washington,  DC.  The  report  is  also 
available  for  review  by  appointment  at 
the  GSP  Information  Center,  Office  of 
the  USTR  in  Washington,  DC;  the  GSP 
Information  Center  can  be  contacted  at 
(202)  395-6971. 

All  comments  concerning  the  ITC 
report  should  be  submitted  in  20  copies, 
in  English,  to  the  Chairman  of  the  GSP 
Subcommittee,  Trade  Policy  Staff 
Committee.  600  17th  Street  NW.,  Room 
517,  Washington,  DC  20506.  Comments 
must  be  received  no  later  than  S.'OO  p.m. 
on  Monday,  January  23, 1989. 


Information  submitted  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  of  the  GSP  Information  Center, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2007.7.  If  the  document 
contains  business  confidential 
information,  20  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  12  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  document  containing 
confidential  information  should  be 
clearly  marked  "confidential "  at  the  top 
and  bottom  of  each  and  every  page  uf 
the  document.  The  version  that  does  not 
contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  maked  at  the  tup  and 
bottom  of  each  and  ever)'  page  (either 
"public  version"  or  "non-confidential"). 

Questions  concerning  the  comment 
period  or  any  other  aspect  of  the  GSP 
program  may  be  directed  to  the  GSP 
Information  Center  at  (202)  395-6971. 

Notice  is  hereby  given  of  a  change  in 
deadlines  for  the  submission  of  post- 
hearing  and  rebuttal  briefs  regarding  the 
Timex  petition  to  add  watches  to  the  list 
of  GSP  eligible  products.  The  new  dates 
will  he  as  follows: 
Post-hearing  briefs — 5K)0  p.m.,  Tuesday. 

March  28, 1989 
Rebuttal  Briefs — 5:00  p.m.,  Tuesday, 

April  11, 1989. 

Briefs  or  statements  will  be  accepted 
if  submitted  in  20  copies.  In  English,  no 
la  ted  than  5:00  p.m.  on  the  designated 
days. 

Fe<lerai  Register  notices  r  garding 
these  submissions  have  bern  published 
on  two  occasions.  The  document 
numbers  and  the  dates  of  these  notices 
are  as  follows:  FR  Doc.  88-2.''939  (Oct. 
18)  and  FR  Doc.  88-23176  (Oct.  7). 
Sandra  |.  KristofT. 

Ctiairnoman.  Trade  Policy  Staff  Committee. 
\m  Doc.  89-316  Filed  1-6-89:  845  am] 
BILLING  COOC  31*0-01-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-26413;  File  Nos.  SR-Amu- 
88-35:  SR-CBOE-88-26;  SR-Pt)lx-«8-43; 
SR-PSE-88-291 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.  et  aL; 
Filing  and  Order  Granting  Partial 
Accelerated  Approval  of  Proposed 
Rule  Ctiartges  Relating  to  ttte 
Extension  of  ttie  Near-Term  Options 
Expiration  Pilot  Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
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(•"Act")  '  and  Rule  19b-4  *  thereunder, 
notice  is  hereby  given  that  on  December 
27, 1968,  December  21. 1988.  and 
December  19, 1988,  respectively,  the 
American  ("Amex").  Philadelphia 
( "Phlx"),  and  Paciric  ("PSE")  Slock 
Exchanges,  and  the  Chicago  Bodrd 
Options  Exchange  ("CBOE*') 
(culleclively.  the  "Exchanges"), 
submitted  to  (he  Securities  and 
Exciiange  Commission  ( "SEC"  or 
"Commission")  proposed  ruled  changes 
extending  the  Exchanges'  pilot  programs 
providing  for  four  expiration  months  for 
stock  options,  including  two  near-term 
months,  until  April  30, 1989.  The 
Fxchinyps  also  request  permanent 
approval  of  the  pilot  programs  prior  to 
their  expiration  in  April.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

In  1985  the  options  exchanges 
implemented  stock  option  pilot 
programs  for  certain  January  cycle  stock 
options.  Under  the  terms  of  the  pilots, 
the  traditional  January  trading  cycle 
was  altered  to  ensure  that  (i)  one-month 
and  two-month  options  were  made 
available  for  trading  at  all  times  and  (ii) 
four  expiration  months  were  outstanding 
at  all  times.  Since  that  time,  the  pilot 
programs  have  been  extended  and 
expanded  to  all  equity  options  on  all 
three  expiration  cycles. 

The  purpose  of  the  pilot  programs  is  to 
determine  whether  a  near-term 
expiration  cycle,  featuring  four 
expiration  months,  would  improve 
investors'  interest  in  such  stock  options. 
After  monitoring  the  programs  since 
their  inception  and  receiving  highly 
favorable  comments  from  both  on-floor 
and  off-floor  market  participants,  the 
Exchanges  have  found  the  pilots  haie 
improved  investors'  interest  in  trading 
such  options. 

At  the  request  of  Commission  staff, 
the  Exchanges  propose  to  continue  the 
pilot  programs  until  April  30, 1989,  and 
have  requested  accelerated 
effectiveness  pursuant  to  section 
19(b)(2)  of  the  Act  so  that  the  pilot 
programs  can  continue  without 
interruption.'  The  extension  will  give 
the  Exchanges  additional  time  to 
compile  data  which  the  Commission  has 
requested  in  connection  with  the 
Exchanges'  monitoring  of  the  program. 
In  addition,  the  extension  will  give  the 


'1»UaC7S«(b||1||19B2). 

*  17  Cl-lt  2M.19t>-4  (1968). 

»  The  N*-*  York  Slock  Exchange  f  NYSR") 
previotnly  requ«tted  and  received  Commission 
iipproviil  of  an  rxipnslon  to  the  NYSE  neur-term 
options  exptrulion  pilot  program.  Securities  ' 
F.x>:hangc  Act  Releue  No.  35380  |D«ceml>er  10. 
19881.  53  n  51941  lOecemlxr  23. 1988). 


Commission  the  time  to  analyze  this 
data  before  acting  on  the  Exchanges' 
requests  for  permanent  approval. 

The  Exchanges  believe  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  Exchanges  because  they  continue  a 
pilot  program  tailored  to  meet  investors' 
preferences  for  stock  options  with  near- 
term  expiration  cycles. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  securities  exchanges,  and 
in  particular,  the  requirements  of  section 
6  and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  the  proposed  rule  changes  will 
benefit  public  customers  by  continuing 
pilot  programs  designed  to  meet 
investors'  preferences  for  stock  options 
with  near-term  expiration  cycles. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  pilot  programs  can  continue 
without  interruption.  In  addition,  the 
Commission  previously  solicited 
comment  on  these  near-term  expiration 
pilot  programs  and  has  not  received  any 
negative  comments  on  their  operation. 
Moreover,  the  current  pilot  programs 
have  operated  efl'ectively  and  generally 
have  been  well  received.  Finally,  the 
Commission's  approval  is  limited  until 
April  30, 1989,  or  until  the  Commission 
acts  on  the  Exchanges'  request  for 
permanent  approval  of  the  pilot 
programs. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 


mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  30, 1989. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  changes  are  partially 
approved  until  April  30, 1989. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  in 
delegated  authority.* 

Dated:  December  30. 1980 
lonalhan  G.  Katz, 

Secretary. 

(FR  Doc.  89-388  Filed  1-6-89:  8:45  amj 

BHIMQ  COOC  •010-«t-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  National 
Executive  Airlines,  Inc. 

AOCNCV:  Department  of  Transportation. 

ACTION:  Notice  of  commuter  air  carrier 
fitness  determination — Order  89-1-2, 
order  to  show  cause. 

•MMUnv:  The  Department  of 
Transportation  is  proposing  to  Hnd 
National  Executive  Airlines,  Inc.,  fit, 
willing,  and  able  to  provide  commuter 
air  service  under  section  419(c)(2)  of  the 
Federal  Aviation  Act. 

RCSPONSCS:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Room  6420,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  January  19, 
1989. 

FOM  FURTMER  mR}MiATION  CONTACT: 

Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56,  Room  6420).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  January  3, 1980. 
Gregory  S.  Dole, 

Assistant  Sf^cretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  89-344  Filed  l-6-a9;  &45  am) 

■KiJNQCOOC  4t10-«2-« 


•  15  U.S.C.  78s(b)  11982). 

'  17  cut  20O.3O-3|aNl2)  (1988)^ 
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(Docket  46034) 

Office  Of  Hearings;  U,S.-Australia 
Service  Proceeding;  Assignment  of 
Proceeding 

Served  January  4. 1980. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings,  M-50,  Room  9228, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-2142. 
%ViUiam  A.  Kane,  Jr., 
Chief  Administrative  Law  fudge. 
(FR  Doc.  89-345  Filed  1-6-89;  8:45  am] 
MLLMOCOK  48M-8I-M 

(Docket  46034] 

Office  Of  Hearings;  U^-AustraRa 
Service  Proceeding;  Prehearing 
Conference 

Served  January  4, 1960. 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  matter  is  assigned  to  be  held  on 
January  19, 1989,  at  10:00  a.m.  (local 
time),  in  Room  5332,  Nassif  Building.  400 
7th  Street  SW..  Washington,  DC  before 
Administrative  Law  Judge  Ronnie  A. 
Yoder. 

Dated  at  Washington,  DC  Jamiary  4. 

19S9.  ... 

Roonia  A.  Yoder, 

Administralive  Law  Judga. 

(FR  Doc.  80-346  Filed  1-6-88:  S:45  am] 

MLLMOCOOe  4810-O-II 


Federal  Aviation  Administration 

Availability  of  the  Priority  System  for 
Seiecting  Projects  for  Grants  to 
Preserve  and  Enhance  Capacity  at 
AlrporU 

AOENCY:  Federal  aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Airport  Improvement 
Program  priority  system  for  selecting 
projects  for  grants  to  preserve  and 
enhance  airport  capacity.  Section  507(c) 
of  the  Airport  and  Airway  Improvement 
Act  of  1982  (AAIA),  as  amended, 
authorizes  the  Secretary  to  make  grants 
from  discretionary  funds  for  the  purpose 
of  preserving  and  enhancing  airport 
capacity.  In  selecting  projects  for  these 
grants,  consideration  is  to  be  given  to 
their  effect  on  overall  national  air 
transportation  system  capacity,  project 


benefit  and  cost,  and  the  financial 
commitment  of  the  airport  operator  or 
other  non-Federal  funding  sources  to 
preserve  or  enhance  airport  capacity. 
Because  the  demand  for  these 
discretionary  funds  exceeds  the  amount 
available,  the  Federal  Aviation 
Administration  (FAA)  is  unable  to  fund 
all  of  those  capacity  projects  for  which 
airport  sponsors  wish  to  obtain  grants. 
The  FAA  has  developed  a  priority 
system  to  help  make  decisions  on  the 
relative  priority  of  such  capacity 
projects  proposed  during  the  fiscal  year. 
Under  this  system,  projects  are  favored 
which  best  preserve  and  enhance 
capacity  in  the  national  system  of 
airports. 

The  FAA  is  making  this  document 
available  for  review  by  the  aviation 
public.  Interested  parties  may  call, 
write,  or  visit  the  following  office  to 
obtain  the  document:  Office  of  Airport 
Planning  and  Programming,  Grants-in- 
Aid  Division,  APP-500  (Room  620), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  Telephone:  (202) 
287-8825  contact:  Richard  L  Angle. 

Issued  in  Washington.  DC  on  December  S, 
1988 

PaulLGalia. 

Director.  Office  of  Planning  and 
Programming,  APP-1. 
(FR  Doc  80-326  Filed  1-6-89;  8:45  am) 
SHUNQ  COOC  «1»-1>-M 

[File  No.  AC  21.17-2] 


Advisory  Circuiar;  Type  Certification— 
Flxed-Wmg  GNders  (Sailplanes), 
Including  Self-Launcfiing  (Powered) 
GNders 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Proposed  advisory  circular 
request  for  comments. 

SUMMARY:  Proposed  Advisory  Circular 
(Aq  21.17-2  will  replace  AC  21.23-1 
titled  Type  Certification — ^Fixed-Wing 
Gliders  (Sailplanes).  AC  21.23-1.  dated 
January  12, 1981,  will  be  cancelled.  AC 
21.17-2  described  three  acceptable 
criteria,  but  not  the  only  criteria,  for  the 
type  certification  of  fixed-wing  gliders 
(sailplanes)  including  self-launching 
(powered)  gliders,  that  may  be  used  by 
an  applicant  in  showing  compliance 
with  new  5  21.17(b)  of  the  Federal 
Aviation  Regulations  (FAR  21). 
date:  Comments  must  be  received  on  or 
before  February  8. 1989. 
ADDRESS:  Comments  on  proposed  AC 
21.17-2  may  be  mailed  or  delivered  to: 
Federal  Aviation  Administration, 
Aircraft  Certification  Service.  Aircraft 


Engineering  Divisioa  Policy  and 
Procedures  Branch.  AlR-110.  800    , 
Independence  Avenue  SW..  Room  225, 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATKM  CONTACT 
Mr.  Lyle  C  Davis,  Aerospace  Engineer. 
Policy  and  Procedures  Branch,  AIR-110. 
Telephone  (202)  267-9583. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the  AC 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
issuing  Advisory  Circular  21.17-2. 

Background 

Federal  Aviation  Regulations  (FAR) 
Part  21  was  amended  effective  April  13. 
1987,  to  provide  procedures  for  the  type 
certification  and  airworthiness 
certification  of  special  classes  of 
aircraft  Special  classes  of  aircraft 
include  gliders  (including  self-launching 
gliders),  airships,  and  other  kinds  of 
aircraft  that  would  be  eligible  for  a 
standard  airworthiness  certificate  but 
for  which  no  airworthiness  standards 
have  as  yet  been  established  as  a 
separate  part  of  subchapter  C  of  the 
FAR.  Airworthiness  standards  for  these 
special  classes  of  aircraft  are  designated 
in  new  FAR  21.17(b).  Proposed  AC 
21.17-2  contains  a  comprehensive  list  of 
acceptable  criteria,  but  not  the  only 
means,  for  the  type  certification  of 
gliders.  This  AC  also  provides 
procedures  for  other  persons  to  develop  - 
and  obtain  FAA  approval  for  their  own 
design  criteria.  In  addition,  procedures 
and  additional  criteria  necessary  to 
obtain  a  U.S.  type  certification  are 
provided. 

Section  21.23  of  FAR  Part  21  was 
removed  and  the  glider  requirements 
incorporated  into  S  21.17(b).  Therefore, 
the  essence  of  AC  21.23-1  is  included  in 
proposed  AC  21.17-2 

Related  FAR 

Section  21.5 — Airplane  or  Rotorcraft 
Flight  ManuaL 

Section  21.17 — Designation  of 
applicable  regulations. 

Part  23 — Airworthiness  Standards: 
Normal  Utility,  and  Acrobatic  Category 
Airplanes. 

Part  33 — Airworthiness  Standards: 
Aircraft  Engines. 

Part  35— Airworthiness  Standards: 
Propellers. 

Part  45,  Subpart  C — Nationality  and 
Registration  Marks. 


728 


Federal  R^gtoter  /  Vol.  54.  No.  5  /  Monday.  January  9,  1989  /  Notices 


Section  «lv31— Civil  aircraft  flight 
manuai  marking  and  placard 
requirements. 

Section  91.33 — Powered  dvil  Aircraft 
with  standard  category  U.S. 
airworthiness  ceritificate*;  instntment 
and  equipment  requirements; 

How  To  Obtain  Copies. 

A  copy  of  proposed  AC  21.17-2.  Type 
Certification— Fixed  Wing  Gliders 
(Sailplanes)  Including  SeK-Launchirig 
(Powered)  Gliders,  may  be  obtained  by 
contacting  the  person  undcr'Tor  Further 
Information  Contact" 

Issued  in  Washington.  DC  on  December  22. 
1968. 
DaaM  P.  Salvaao, 

Acting  Manager,  Aircraft  Engineering 
Division  Aircraft  Certification  Service. 
|FR  Doc.  m-324  Piled  1-4-80;  MS  am) 
w.L»«a  cooc  «1*-t«-M 


Proposed  Special  Purpose  Operallon; 
Target  Tovring 


:  Federal  Aviation   '  : 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
purpose  operation — target  tewing: 
request  for  comments. 


:  Tracor  Flight  Systems,  Inc 
(TFSI)  of  Mojave.  California,  has  applied 
to  the  FAA  for  a  restricted  category  type 
certificate  under  Federal  Aviation 
Regulations  (PAR)  21.25(a)(2)  for  the 
USAF  F-IOO-F  Tighter  built  by  North 
American  Aviation.  The  T-lflO^  would 
be  modified  for  towing  targets  in 
restricted  operations  areas.  The 
proposed  special  purpose  operation 
would  be  "Target  Towing"  under  FAR 
i  21.25(bH7).  Since  target  towing  is  not 
an  approved  special  purpose  operation, 
the  FAA  is  requesting  public  comments 
before  making  its  final  determination 
that  the  new  special  purpose  operation 
is  in  the  public  interest  and  safety  would 
not  be  compromised. 

DATE:  Comments  on  this  notice  must  be 
received  on  or  before  February  8. 1909. 

apewtm  Comments  may  be  mailed  or 
delivered  to:  Federal  Aviation 
Administration,  Ahcraft  Certification 
Service,  Aircraft  Engineering  Division, 
Policy  and  Procedures  Branch,  AIR-110, 
800  Independence  Avenue  SW.,  Room 
3J5.  Washington,  DC  20591. 

KM  FUfrrHCR  INFORMATION  CONTACT: 
Mr.  Lyle  C.  Davis,  Aerospace  Engineer. 
Policy  and  Procedures  Branch,  AlR-llO. 
Telephone  (202)  267-^583. 

tUPPL£MENTAirv  inrmuhation:    ■■.... 


CommefHs  Invited 

Interested  persons  are  invited  to 
submit  such  Written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  be  submitted  in 
duphcate  to  the  address  specified 
above.  All  communication  received  on 
or  before  the  closing  date  specified 
above  will  be  considered  by  the 
Administrator  before  approving  the  new 
special  purpose  operation. 

Background        .. 

On  August  17,1968.  Tracor  Flight 
Systems,  Inc.  (TFSI)  apphed  to  the  FAA 
for  a  restricted  category  type  certificate 
for  the  United  States  Air  Force  (USAF) 
F-IOO-F  built  by  North  American 
Aviation.  The  special  purpose  operation 
wiU  be  towing  targets  for  the  military 
services.  The  type  certification  basis  for 
this  pro}ect  is  Federal  Aviation 
RegulaUons  (FAR)  S 9  21.25(a). 
21.25(a)(2)  and  21.25(b)(7).  The  special 
purpose  operation  is  to  be  established 
under  the  provisions  of  i  21.25(b)(7). 

The  USAF  F-IOD-F  two-seat  trainer  is 
eligible  for  a  restricted  category  type 
certificate  under  FAR  S  2li5(a)(2) 
because  it  is  a  type  of  airplane  that  has 
been  manufactured  in  accordance  wiOi 
the  requirements  of,  and  accepted  for 
use  by.  an  Armed  Force  of  the  United 
States  and  has  been  later  modified  for  a 
special  purpose.  TFSI  has  modified  the 
F-IOO-F  by  installing  a  target  towing 
system  to  be  used  during  the  special 
purpose  operations.  . 

TFSI  has  three  F-IOO-F  airplanes  to 
be  modified  for  towing  taigets.  The 
target  towing  operation  would  be 
conducted  in  Military  Operations  Area 
gunnery  ranges  where  public  safety 
would  not  be  compromised.  The  target 
and  towing  system  is  to  be  stowed 
during  takeoff  and  en  route  to  the 
restricted  area.  When  in  the  proper  area, 
the  target  would  be  deployed  by 
unreeling  the  cable  to  which  it  is 
attached.  After  the  gunnery  practice  is 
completed,  the  target  would  be 
jettisoned  by  cutting  the  towing  cable 
while  still  m  restricted  airspace; 
therefore,  there  would  be  no  hazard  to 
the  public. 

Tracor  contends  that  the  special 
purpose  operation  of  towing  targets  if 
cleariy  in  the  best  interest  df  the  U.S. 
public  for  these  reasons: 

1.  Tracor  Flight  Systems,  Inc:  ts  a 
major  employer  in  the  Antelope  Valley. 
This  project  would  significantly  enhance 
the  industrial  activity  in  the  Mojave 
area,  thus  contributing  to  the  economic 
health  of  the  Antelope  Valley.  -     -     - 

2.  The  target  towing  operation 
furnishes  an  essential  ingredient  of  the 
combat  readiness  of  our  military  air  arm 


and  the  counterparts  within  the  armed 
forces  of  our  NATO  allies.  Without  such 
operations,  national  security  would 
surely  suffer. 

3.  The  awarding  of  a  contract  of  a  U.S. 
firm,  in  this  case  TFSI,  has  a  positive 
e^ect  on  the  international  balance  of 
payments. 

Related  FAR 

Section  21.25,  Issue  of  type  certificate; 
Restricted  category  aircraft. 

Section  21.27,  Issue  of  type  certificate, 
surphis  aircraft  of  the  Armed  Forces. 

Avallebiiity  of  Adtfitkinal  Copies  of 
Nodce 

Any  person  may  obtain  a  copy  of  this 
notice  by  contacting  the  person  under 
"For  Further  Information  Contact." 

issued  in  Washington.  DC  on  December  22, 
1968. 
Daniel  P.  Salvaao, 

Acting  Manager.  Aircraft  Engineerir^ 
Division,  Aircraft  Certification  Service. 
|FR  Doc.  88-323  Filed  l-«-a9: 8:45  am) 

SeUNO  cooc  4S1S-1S-II 


Orewmember  Protective  Breathing. 
EQulpinent 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 


;  The  proposed  TSO-C116 
prescribes  the  minimum  performance 
standards  that  Crewmember  Protective 
Breathing  Equipment  must  meet  to  be 
identified  with  the  marking  'TSO- 
C116." 

DATE  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
March  3a  1989. 

aodNCSS:  Send  all  Comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch,  AlR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service— File  No.  TSO- 
C116,  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 

Or  Deliver  Comments  To:  Federal 
Aviation  Administration,  Room  335,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

PON  RMTNER  INFOMNATION  OONTACTt 

Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch.  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  AvenUe,  SW.,  ' 

Washington,  DC  20591,  Telephone  (202)     " 
267-9548.  "  -       •  . 


Comment3  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335.  FAA 
Headquarters  Building  (FOE^lOA),  800 
Independence  Avenue.  SW., 
Washington,  DC  ?0591.  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 

SUPPLEMENTARY  INRMMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-C116 
may  be  obtained  by  Contacting  the 
person  under  "For  Farther  Information 
Contact" 

Issued  in  Washington.  DC  on  December  22. 
1988. 

Daniel  P.  Salvaao. 

Acting  Manager.  Aircraft  Eitgineering 
Division.  Aircraft  Certification  Service. 
(PR  Doc.  89-325  Filed  1-6-89;  8:45  am| 

SIUJNO  cooc  «tt»-ll-M 


Research  and  Special  Programs 
Adminiatration 

Intematlonal  Standards  on  the 
Traneport  of  Dangerous  Goods;  Public 
Meeting     .  . 

AQENCV:  Research  and  Special  Pro^^ms 
Administration  (RSPA).  DOT. 
action:  Notice  of  public  meeting. 

summary:  This  notice  is  to  advise 
interested  persons  that  RSPA,  in 
cooperation  with  the  International 
Regulations  Committee  (INTEREC)  of 
the  Hazardous  Materials  Advisory 
Council,  will  conduct  a  public  meeting  to 
report  the  results  of  the  ISth  session  of 
the  United  Nation's  Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods. 

DATE:  Janaury  27, 1989, 9:30  a.m. 
ADDRESS:  Room  3200.  Nassif  Building. 
400  Seventh  Street  SW..  Washington. 
DC.  20590. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  C.  Barlow.  Acting  International 
Standards  Coordinator.  Office  of 
Hazardous  Materials  Transportation. 
Department  of  Transportation. 
Washington.  DC  20590:  (202)  366-0656. 
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SUPPLEMENTARY  INFORMATION:  Topics  tO 
be  covered  at  the  meeting  include:  (1) 
Review  of  the  decisions  taken  by  the 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  at  its  15th  Session: 
(2)  discussion  of  items  of  interest  on  the 
Committee's  work  plan  fqr  the  next 
biennium:  and  (3)  open  discussion  on 
general  topics  of  interest  for  the  next 
meeting  of  the  International  Civil 
Aviation  Oiganization's  Dangerous 
Goods  Panel. 

Issued  in  Washington.  DC  on  January  4. 
1989. 

Alan  L  Roberts. 

Director,  Office  of  Hazardous  Materials 
Transportation. 

(PR  Doc.  8»-384  Filed  1-6-89:  6:45  am] 

BHXMQ  cooc  «S1*-».N  ' : '    ' 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  fanuary  4. 1969. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
'  Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

U.S.Minl 

OMB  Number  Kevi. 

Form  Number  MFAOOS. 

Type  of  Review:  New  Collection. 

Title:  Quantitative  Research/Buyers  of 
1989  American  Eagle  Proof  Coins. 

Description:  This  information  collection 
will  provide  the  U.S.  Mint  with 
valuable  data  on  customer  needs  and 
behavior,  and  will  aid  in  the 
evaluation  of  proposed  marketing 
strategies  and  creative  executions,  as 
well  as  the  assessment  of  general 
advertising  effectiveness.  The  U.S. 
Mint  requires  this  collection  as  part  of 
a  direct  marketing  program  for  1989 
American  Eagle  Proof  Coins. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents:  90. 

Extimated  Burden  Hours  Per  Response: 
2  hours. 

Frequency  of  Response:  One  time  only. 


Estimated  Total  Reporting  Burden:  180 
hours. 

Clearance  Officer  Robert  Parker.  (202) 
376-0557.  United  States  Mint.  Room 
639,  633  3rd  Street  NW..  Washington. 
DC2022a 

OlifB  Reviewer  Milo  Suderhanf.  (202) 
395-688a  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

UmsICHoIImmL 

Departmental  Reports  Management  Officer. 

(FR  Doc  8»-380  Filed  1-6-89:  8:45  am| 


Public  Information  Coiection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  )anuaf>  4. 1889. 

The  Department  of  the  Trea«ur>'  has 
submitted  the  following  public 
information  collection  requirement(s|  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  19ea 
Pub.  L  96-511.  Copies  of  the 
submission! s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
C^icer  listed.  Coounents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  2022a 

Internal  Revenue  Service 

OMB  Number  1545-0195. 

Form  Number  5213. 

Type  of  Review:  Extension. 

Title:  Election  to  Postpone 
Determination  as  to  Whether  the 
Presumption  That  an  Activity  is 
Engaged  in  for  Profit  Applies. 

Description:  This  form  is  used  by 
individuals,  partnerships,  estates, 
trusts,  and  S  corporations  to  make  an 
election  to  postpone  an  IRS 
determination  as  to  whether  an 
activity  is  engaged  in  for  profit  for  5 
years  (7  years  for  breeding,  training, 
showing,  or  racing  horses).  The  data  is 
used  to  verify  eligibility  to  make  the 
election. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit 

Estimated  Number  of  Respondents: 
10.73a 

Estimated  Burden  Hours  Per  Response/ 
Recordk  eeping: 
Recordkeeping.  7  minutes 
Learning  about  the  law  or  the  form.  5 

minutes 
Preparing  the  form.  10  minutes 
Copying,  assembling,  and  Sending  the 
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form  to  IRS.  20  minutes 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  7^11  hours. 

OMB  Number.  154S-0534. 

Form  Number.  5303. 

Type  of  Review:  Revision. 

Title:  Application  for  Determination  for 
Collectively-Bargained  Plan. 

Description:  The  IRS  uses  Form  5303  to 
get  infonnation  needed  about  the 
flnances  and  operation  of  employee 
benefit  plans  set  up  by  employers 
under  a  collective  bargaining 
agreement.  The  information  obtained 
on  Form  5303  is  used  to  make  a 
determination  on  whether  the  plan 
meets  the  requirements  to  qualify 
under  section  401(a)  and  whether  the 
related  tmst  qualifies  for  exemption 
under  section  SOl(a)  of  the  Code. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
proflt. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping.  23  hours  41  minutes 
Learning  about  the  law  or  the  form,  2 

hours  22  minutes 
Preparing  the  form.  8  hours  35  minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS.  1  hour  4  minutes 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  84,250  hours. 

OMB  Number  1545-0732. 

Form  Number  None. 

Type  of  Review:  Extension. 

TiUe:  Credit  for  Increasing  Research 
Activity. 

Description:  This  information  is 
necessary  to  comply  with 
requirements  of  Code  section  41 
(section  44F  before  change  by  the  Tax 
Reform  Act  of  1984  and  section  30 
before  change  by  the  Tax  Reform  Act 
of  1966)  which  describes  the  situations 
in  which  a  taxpayer  is  entitled  to  an 
income  tax  credit  for  increases  in 
research  activity. 

Respondents:  Individuals,  or 
households.  Businesses  or  other  for- 
proftt.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per  Response: 
1. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880.  OfTice  of  Management  and 
Budget.  Room  3001,  New  Executive 


OfTice  Building.  Washington.  DC 
20S03. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
|FR  Doc  89-381  Filed  1-6-60:  8:45  am] 


Advisory  Committee  for  tftt 
Preeervation  of  ttw  Treasury  Building; 
Renewal 

The  Department  of  the  Treasury, 
pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972,  Pub. 
L  92-463,  as  amended,  and  with 
approval  of  the  Secretary  of  the 
Treasury,  announces  the  renewal  of  the 
Charter  of  the  Advisory  Committee  for 
the  Preservation  of  the  Treasury 
Building. 

The  primary  purpose  of  the  committee 
is  to  consult  with  and  advise  the 
Secretary  of  the  Treasury  and  his  staff 
upon  request  regarding  various 
rehabilitation  projects  in  the  Main 
Treasury  Building.  The  committee  will 
also  undertake  active  soUcitation  to 
raise  funds  as  well  as  to  encourage 
donors  to  contribute  works  of  art  and 
furnishings  of  historic  importance  to  the 
Department  of  the  Treasury. 

bi  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463, 
the  Department  of  the  Treasury  has 
renewed  the  Charter  of  Advisory 
Committee  for  the  Preservation  of  the  , 
Treasury  Building  for  a  period  of  two 
years  beginning  January  3, 1986. 

Duled:  January  3, 198B. 
|IU  E.  Kent. 

Assistant  Secretary  of  the  Treasury 
(Management]. 
(FR  Doc.  80-382  Filed  1-6-80:  8:45  am] 

•HJJNOCOOC  4ai«-2S-« 


Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Pub.  U  92-463,  that  a 
meeting  will  be  held  at  the  U.S.  Treasury 
Department  in  Washington.  DC  on 
lanuary  31  and  February  1. 1989  of  the 
following  debt  management  advisory 
committee. 
Public  Securities  Associatioa.  US. 

Government  and  Federal  Agencies 

Securities  Committee. 

The  agenda  for  the  Public  Securities 
Association  U.S.  Government  and 
Federal  Agencies  Securities  Committee 
meeting  provides  for  a  working  session 
on  January  31  and  the  preparation  of  a 
written  report  to  the  Secretary  of  the 
Treasury  on  February  1, 1989. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 


of  Pub.  L  92-463.  and  vested  in  me  by 
Treasury  Department  Order  101-05, 1 
hereby  determine  that  this  meeting  is 
concerned  with  infonnation  exempt 
from  disclosure  under  section  552b(c)  (4) 
and  (9)  (A)  of  Title  5  of  the  United  States 
Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from  . 
representatives  of  the  financial 
community  prior  to  making  its  Hnal 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offert  J  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representutives  of 
the  Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Pub.  L  92- 
463.  The  advice  provided  consists  of 
commercial  and  fmancial  information 
given  and  received  in  confidence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  within  the  exemption  covered 
by  section  552b(c)(4)  of  Title  5  of  the 
United  States  Code  for  matters  which 
are  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential." 

Although  the  Treasury's  final 
announcement  of  Hnancing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  also  fall 
wdthin  the  exemption  covered  by  section 
552b{c)(9HA)  of  Title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  Title  5  of  the  United 
States  Code. 

Date:  fanuary  4. 1989. 
David  W.MulliiM.|c.. 
Acting  Assistant  Secretary  (Domestic 
Finance!. 

|FR  Doc  80-280  FiM  l-«-«9;  a.-4S  amj 
MiNm  cooc  4S«a-M-« 
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UNITED  STATES  INFORMATION 
AGENCY 

UnHed  States  Advisory  Commission 
on  Public  Diplomacy 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  in  Fort  Bragg.  Camp  Le  Jeune, 
North  Carolina,  Santo  Domingo, 
Dominican  Republic,  and  Tegucigalpa, 
Honduras  on  January  12-15. 

The  Commission  will  consult  with 
U.S.  Mission  and  U.S.  military  personnel 
on  public  diplomacy  policies  and 
programs  and  U.S.  psychological 
operations  activities. 

Please  call  Gloria  Kalamets,  (202)  485- 
2468  for  further  information. 

Dated:  January  3, 1989. 
LedraLDildy. 

Staff  Assistant.  Federal  Reftistcr  Liaison. 
|FR  Doc.  89-383  Filed  1-6-89;  8:45  am| 
■luJNG  cooc  tno-oi-M 


VETERANS  ADMINISTRATION 

Agency  Infonnation  Collection  Under 
OMB  Review 

AOCNCV:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 


following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  list  the 
following  information:  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  collection(s):  (3)  the 
agency  form  number(s).  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable;  (6) 
who  will  be  required  to  asked  to  report; 
(7)  an  estimate  of  the  number  of 
responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Department  of  Veterans  Benefits 
(203C),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202)  233-2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VAs  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place.  NW. 
Washington.  DC  20503.  (202)  395-73ia 
DATES:.  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
February  8. 1989. 

Dated:  December  29. 1988. 


By  direction  of  ihe  Administrator. 

Frank  E.  Ulley. 

Dirfclnr.  Office  of  Infurmation  Manaf^hitnt 
andStalislics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Benefits  under  the 
Provisions  of  section  156.  Pub.  L  97-377. 

3.  VA  Form  21-8924. 

4.  This  form  is  used  by  the  VA  to 
identify  claimants  and  to  determine 
their  eligibility  for  benefits. 

5.  On  occasion. 

6.  Individuals  or  households. 
7. 9,000  responses, 
a  3,000  hours. 
9.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Cash  Surrender  of 
Policy  Loan. 

3.  V A  Form  29-1546. 

4.  This  form  is  used  by  the  insured  to 
establish  eligibility  to  obtain  a  loan  or 
cash  surrender  an  existing  policy. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  29.636  responses, 
a  4.939  hours. 

9.  Not  applicable. 

\VR  Doc.  89-287  Filed  1-6-89;  8:45  am| 
an^MGCooE  nio-oi-a 
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Sunshine  Act  Meetings 


Federal  Refister 

Vol.  54.  No.  5 

Monday.  |aiMwry  9.  1989 


TNs  section  o(  the  FEDERAL  REGISTER 
contains  notices  o<  meetings  putolistied 
under  tha  "QovemmenI  in  the  Sunshine 
Act-  (Pub.   L  94-409)  5  U.S.C.  562t>(e)0). 


Of^AIITNCNT  OF  INIiraV 

Federal  Energy  Regulatory  Commission 
lanuary  4. 1989. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3^8)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409,  5  U.S.C.  552B): 
Tint  AND  KACI:  10  a.m..  January  11, 
1989. 

PLMM:  825  North  Capitol  Street  NE.. 
Room  9306.  Washington.  DC  20426. 
tTATUftOpen. 
MATTtfW  TO  M  COMttOtfltO:  Agenda. 

Note.— Hems  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  HRSON  FON  MOM 
imfoamatiom:  Lois  D.  Cashell. 

Secretary.  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Coiweni  Power  Agenda 

Saifth  Meeting— /anuary  11.  1989.  Regular 
Mef  ting  (10  a.m.) 

CAP-1. 
Docket  No.  UL87-3O-O02.  Kirkway  Electric 
Corporation 
CAP-2. 

Docket  No.  ULB8-24-O02.  City  uf 
Martinsville.  Virginia 
CAP-3. 

Project  No.  8714-001.  Pennichuck  Water 
Works.  Inc. 
CAP-4. 

Project  No.  8121-003.  Warren  B.  Nelson 
CAP-5. 
Project  Nos.  2911-011  and  3015-OO.S.  Alaska 
Power  Authority 
CAP-6. 

Project  No.  10655-001.  Manter  Corporation 
CAP-7. 

Docket  No.  EL88-29-001.  Larry  M.  Taylor 
CAP-8. 
Project  No.  530B-00S.  City  of  Beaverton. 
Michigan 
CAP-9. 

Project  No.  94^-002  and  Docket  No.  E- 
9569-000.  Public  Utility  District  No.  1  of 
Chelan  County.  Washington 
CAP-10. 

Docket  No.  EL80-38-003  and  Project  No. 
405-009.  Philadelphia  Electric  Power 
Company  and  Susquehenna  Power 
Company 


CAP-n. 
Project  Na  67-017.  Southern  California 
Edison  Company 
CAP-12. 
Project  No.  2484-001.  Village  of  Gresham. 
Wisconsin 
CAP-13. 
Docket  Nos.  ER87-72-0O3.  ER87-73-002. 
ERae-73-000  and  ER80-74-OOa  Orange 
and  Rockland  Utilities.  Inc 
CAP-14. 
Docket  No.  ER88-(9-000.  Pacific  Gas  and 
Electric  Company 
CAP-15. 
Docket  No.  ER88-432-000.  Tucson  Electric 
Power  Company 
CAP-16. 
Docket  No.  ER89-e6-00a  Canal  Electric 
Company 
CAP-17. 
Docket  No.  ER84-56O-007.  Union  Electric 
Company 
CAP— la 
Docket  No.  BR88-019-OO1.  Gulf  States 
Utilities  Company 
CAP— 19. 
Docket  No.  ER82-774-«ia  Nantahala 
Power  h  Light  Company  and  Tapoco.  Inc. 
CAP— 20. 
Docket  Nos.  ER88-3O4-0O2.  003.  ER88-305- 
001  and  002.  Niagara  Mohawk  Power 
Corporation 
CAP— 21. 
Docket  No.  EI.83-24-006.  Seminole  Electric 

Cooperative.  Inc. 
Docket  No.  ER84-379-006.  Florida  Power 
and  Light  Company 
CAP— 22. 
ER81-177-O0e,  Southern  California  Edison 
Company 
CAP— 23. 
Omitted 
CAP— 24. 
Docket  No.  ELa9-2-000.  City  of  Piqua.  Ohio 
V.  Dayton  Power  and  Light  Company 
CAP— 25. 
Docket  No.  QF88-507-000.  U.S.  Army  Corps 
of  Engineers 

Consent  Miscellaneous  Agenda 

CAM— 1. 
Docket  No.  FA87-3-000.  Central  Vermont 
Public  Service  Corporation 

Consent  Gas  Agenda 

CAG— 1. 
Docket  No.  RP88-203-003.  Panhandle 
Eastern  Pipe  Line  Company 
CAG— 2. 
Docket  Nos.  RP89-4-002.  001  and  RP88- 
228-006.  Tennessee  Pipe  Line  Company 
CAG— 3. 
Docket  Nos.  RP81 -85-003.  RP83-93-019  and 
FA85-01-002.  Trunkline  LNG  Company 
and  Gas  Company 
CAG— 4. 
Docket  Nos.  RP89-09-001  and  RP88-241- 
003.  Panhandle  Eastern  Pipe  Line 
Company 
CAG— 5. 


Docket  Nos.  RPt»-10-001  and  RP88-240- 
003.  Panhandle  Eastern  Pipe  Line 
Company 
CAG— «. 
Docket  No.  RP8e-228-005.  Tennessee  Gas 
Pipeline  Company 
CAG— 7. 
Docket  Noa.  RP85-122-<n3  and  RPB7-30- 
019.  Colorado  Interstate  Gas  Company 
CAG— 8. 
Docket  No.  RP86-35-C13.  Great  Lakes  Gas 
Transmission  Company 
CAG— 9. 
Docket  Nos.  RP88-217-007  and  TA88-1-22- 

005.  CNG  Transmission  Corporation 
CAG— 10. 

Docket  No.  RP84-34-002.  Midwestern  Gas 
Transmission  Company 
CAG— 11. 
Docket  Nos.  RP88-27-009  and  RPSe-264- 

001.  United  Gas  Pipeline  Company 
Docket  No.  CP87-524-002.  Texas  Gas 
Transmission  Corporation 
CAG— 12. 
Docket  No*.  RPe8-283-4nz  and  RP88-fl2- 

006.  United  Gas  Pipe  Line  Company    . 
CAG— 13. 

Docket  No.  RP85-148-008.  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  No.  RP85-17O-O0S.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  RPes-in-003.  Texas  Gas 

Transmission  Corporation 
Docket  No.  RP85-202-003.  Trunkline  Gas 

Company 
Docket  No.  RP85-203-004.  Panhandle 
Eastern  Pipe  Line  Company 
CAG— 14. 
Docket  Nos.  RP86-257-002.  RP88-181-005 
and  RP86-94-012.  Sea  Robin  Pipeline 
Company 
CAG— 15. 
Docket  No.  RP88-106-002.  Northern 
Natural  Gas  Company.  Division  of  Enron 
Corp. 
CAG— 16. 
Docket  Nos.  RP89-1-004.  Northwest 
Pipeline  Corporation 
CAG— 17. 
Docket  Nos.  RP86-63-012.  RP86-114-007 
and  RP88-17-019.  Southern  Natural  Gas 
Company 
CAG— 18. 
Docket  No.  RP88-45-010.  Arkia  Energy 
Resources,  a  division  of  Arkla.  Inc. 
CAG— 19. 
Docket  No.  RP86-45-020.  El  Paso  Natural 
Gas  Company 
CAG— 20. 
Docket  No.  RP88-205-000.  Alabama- 
Tennessee  Natural  Gas  Company 
CAG— 21. 
Docket  Nos.  RP88-68-008  and  RP87-7-044. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG— 22. 
Docket  No.  TQ89-1-46-002.  Kentucky  West 
Virginia  Gas  Company 
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CAG-23. 
Docket  No.  TA8&-1-41-003.  Paiute  Pipeline 
Company 
CAG-24.  ' 

Docket  Nos.  RP88-21 7-002.  TA88-1-22-002 
and  TA88-1-22-003.  CNG  Transmission 
Corporation 
CAG-25. 
Docket  No.  RP88-47-014.  Northwest 
Pipeline  Corporation 
CAG-28. 
Docket  No.  RP89-32-000.  Florida  Gas 
Transmission  Company 
CAG-27. 

Docket  Nos.  TM89-1-1-000  and  RP88-205- 

001.  Alabama  Tennessee  Natural  Gas 
Company 

CAG-28. 
Docket  No.  RP89-45-000.  ANR  Pipeline 
Company 
CAG-29. 
Docket  Nos.  TA89-1-35-000  and  001.  West 
Texas  Gas  Inc. 
CAG-30. 
Docket  No.  RP8a-242-001.  Granite  State 
Gas  Transmission,  Inc. 
CAG-31. 
Docket  Nos.  RP80-80-008.  RP88-192-001 
and  RP88-223-003.  Texas  Eastern 
Transmission  Corporation 
CAG-32. 
Docket  Nos.  TQ89-1-29-O00  and  TA89-1- 
29-000.  Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-33. 
Docket  Nos.  RP88-80-O11  and  RP88-251- 

002,  Texas  Eastern  Transmission 
Corporation 

CAC-34. 
Docket  Nos.  RP85-177-056.  CP88-136-001 
and  RP88-67-011.  Texas  Eastern 
Transmission  Corporation 
CAC-3S. 
Docket  Nos.  ST88-5348-000  and  ST83-297- 
CKX).  Tejas  Gas  Corporation 
CAG-36. 
Docket  Nos.  RP8a-45-009  and  RP88-46-002. 
Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc. 
CAC-37. 
Docket  Nos.  ST88-2553-000  and  ST88- 
3191-000.  Wintershall  Pipeline 
Corporation 
CAG-38. 
Docket  No.  ST88-1 898-000.  Wintershall 
Pipeline  Corporation 
CAG-39. 
Docket  Nos  ST88-3342-000  and  ST68- 
4.'>52-000.  Wintershall  Pipeline 
Corporation 
CAG-40. 

Docket  No.  CI88-639-001.  Amoco 
Production  Company 
CAG-41. 
Docket  No.  CI88-473-000.  Southland 
Royalty  Company 
CAG-42. 
Docket  No.  CI89-104-000.  Mobil  Oil 
Exploration  &  Producing  Southeast.  Inc. 
CAG-43. 

Docket  No.  CI85-51 3-009.  Tenngasco  Gas 
Supply  Company,  et  al.  v.  Southland 
Royalty  Company,  el  al. 
Docket  No.  CI88-eO5-00O.  People  of  the 
State  of  California  and  the  Public 
Utilities  Commission  of  the  Slate  of 


Cdlifomia.  Pacific  Gas  and  Electric 
Company.  Southern  California  Gas 
Company  and  Southwest  Gas 
Corporation  v.  El  Paso  Natural  Gas 
Company  and  Odessa  Natural  Gasoline 
Company 
CAG-44. 
Docket  Nos.  CP88-49O-001  and  CP88-S48- 
001.  Panhandle  Eastern  Pipe  Line 
Company 
CAG-45. 

Docket  No.  CP88-332-001.  El  Paso  Natural 
Gas  Company 
CAG-46. 
Docket  No.  CP88-700-001.  Windard  Energy 
and  Marketing  Company  and  ARCO  Oil 
and  Gas  Company 
CACJ-47. 

Docket  No.  CP87-451-019.  Northeast  U.S. 

Pipeline  Projects 
Docket  Nos.  CP88-180-001.  CP88-iei-002 
and  CP88-185-001.  Penn  East  CDS 
CAG-48. 

Docket  Nos.  CP87-179-008,  009.  CP87-48a- 
005  and  006,  Wyoming-California 
Pipeline  Company 
CAG-49. 
Docket  No.  CP87-524-003.  Texas  Gas 
Transmission  Corporation 
CAG-50. 

Docket  Nos.  CP86-725-001  and  002.  United 
Gas  Pipe  Line  Company  and  Trunkline 
Gas  Company 
CAG-51. 
Docket  Nos.  CP88-307-001  and  002.  Great 
Lakes  Gas  Transmission  Company 
CAG-52. 
Docket  Nos.  CP86-636-004.  CP86-735-002. 
CP87-10-002.  CP87-66-002.  CP87-84-002. 
CP87-21-003.  CP87-1&-001  and  CP88- 
276-001,  Pacific  Gas  Transmission 
Company 
CAG-53. 
Docket  No.  CP84-348-006,  Mississippi 
River  Transmission  Corporation 
CAG-54. 

Docket  No.  CP87-451-017.  Northeast  U.S. 

Pipeline  Projects 
Docket  No.  CP88-194-000.  National  Fuel 

Gas  Supply  Corporation 
Docket  No.  CP89-7-000  (Superseding 
Docket  No.  CP88-177-000). 
Transcontinental  Gas  Pipe  Li.'.e 
Corporation 
Docket  No.  CP88-171-000.  Tennessee  Gas 

Pipeline  Company 
Docket  No.  CP8&-195-000.  PennEast  Gas 
Ser\'ices  Company.  CNG  Transmission 
Corporation  and  Texas  Elastem 
Transmission  Corporation 
Docket  Nos.  CP8&-186-000.  CP88-187-000 
and  CP88-188-0l«.  Algonquin  Gas 
Transmission  Company 
Docket  No.  CP88-183-000.  PennEast  Gas 
Services  Company  and  CNG 
Transmission  Corporation 
CAG-55. 
Docket  No.  CP89-3-000.  Panhandle  Eastern 
Pipe  Line  Company 
CAG-56. 
Docket  No.  CP88-416-000.  Southern 
Natural  Gas  Company 
CAG-57. 
Docket  Nos.  CP87-205-000  and  001.  Texas 
Gas  Transmission  Corporation 
CArr-58. 


Docket  No.  CP88-586-000.  ANR  Pipeline 
Company 
CAG-59. 
Docket  No.  CP8ft-2ft-000.  Nora 
Transmission  Company  | 

CAG-60. 

Docket  Nos.  CP87-57-004  CP87-ie6-00«. 
CP87-386-005.  CP87-560-000.  CP88-242- 
000.  002  and  CP88-245-000  (Not 
Consolidated).  Florida  Gas  Transmission 
Company 
CAC-61.  I 

Docket  No.  CP84-31-004.  Texas  Gas 
Transmission  Corporation  and  CSX  NCL 
Corporation 
CAG-62. 
Docket  No.  CP87-13O-001.  Tennessee  C;as    | 
Pipeline  Company 
CAG-63. 
Docket  No.  CP88-699-000.  .Northern 
Natural  Gas  Company.  Division  of  Enron 
Corp. 
CAG-64. 
Docket  No.  TA89-1 -45-001.  Inter-Cily 
Minnesota  Pipelines.  Ltd..  Inc 
CAG-65. 
Docket  Nos.  TF89-2-51-000  and  TQ8»-2- 
51-001.  Great  Lakes  Gas  Transmission 
Company 

I.  Licensed  Project  Matters 

P-1. 
Commission's  Procedures  Under  Section 
10(j)  of  the  Federal  Power  Act 

n.  Electric  Rale  Matters 

ER-1. 

Docket  Nos.  KR85-785-001.  FJ186-387-001 
and  ER86-52&-001.  Wisconsin  Electric 
Power  Company.  Opinion  and  Order  on 
initial  decision  concerning  ser\'ice  to 
Wisconsin  Public  Power.  Inc  System 

Miscellaneous  Agenda 

M-1. 

Reserved 
M-2. 

Reser\'ed 

I.  Pipeline  Rate  Matters 

RP-1. 
Reserved 

II.  Producer  Matters 

CI-1. 

Reserved 

III.  Pipeline  Certincate  Matters 

CP-1. 

Docket  Nos.  CP88-6-001  and  RI'88-«-007. 

United  Gas  Pipe  Line  Company.  Order 

ruling  on  experimental  capacity 

brokering  proposal. 
CP-2. 
Docket  No.  CP87-451-016.  Northeast  U.S. 

Pipeline  Projects.  Order  ruling  on 

discreteness  of  additional  northeast 

projects. 
CP-3. 
Docket  Nos.  CP85-437-000  and  003.  Mojave 

Pipeline  Company 
Docket  Nos.  CP85-552-000  and  002.  Kern 

River  Gas  Transmission  Company 
Docket  Nos.  CP85-625-oaO  and  001. 

Northwest  Pipeline  Corporation 
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Docket  Not.  CP86-197-00a  001.  002.  and 

003.  F.I  Paso  Natural  Gas  Company 
Docket  No8.  CP8e-212-000  and  001. 
Trdnswestem  Pipeline  Company 
Docket  Nos.  CP87-479-001  dnd  CP87-480- 
000.  Wyoniing-Callfumiu  Pipeline 
Company.  Order  on  review  of  initial 
decision  and  dHerminalion  of  adequacy 
of  supplement  to  Final  Envimnmenldl 
Impact  Statement. 
LotoD.CMheU. 
Secretory. 

|FR  Doc.  89-439  Filed  1-5-80:  3:26  pm| 
MJJMa  COM  C7T7-ei-«i 

nocMAL  thaoc  commission 

TMM  ANO  nJMCl:  10:00  a.m..  Wednesday, 
lanuary  4. 1968. 

nJUCti  Room  432,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washiniiton,  DC  20580. 


STATUS:  Open. 

MATTER  TO  BC  CONSIOEREO:  Further 

Consideration  of  Budget  Situation. 

COIITACT  PCRSON  FOR  MORE 

INFORMATION:  Susan  B.  Ticknor.  Office 

of  Public  Affairs:  (202)  32ft-2179. 

Recorded  Message:  (202)  326-2711. 

OoMld  S.  Clark. 

Secretary. 

|FR  Doc.  89-«ia  Piled  1-5-89;  12:21  pm| 

aaxiNQ  cooc  srso-oi-ii 

TNt  UMTSO  STATES  mSTITUTI  OF  PEACE 

DATE:  Thursday,  and  Friday,  January  12, 

and  13, 1989. 

time:  9:15  a.m.  to  5:00  p.m. 

mace:  The  United  States  Institute  of 

Peace,  1550  M  Street.  NW.  ground  floor 

(conference  room). 

STATUS:  Open  session — 9:15  a.m.  to 

12:30  p.m.  (portions  may  be  closed 


pursuant  to  subsection  (c)  of  section 
552(b)  of  title  5,  United  States  Code,  as 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act, 
Pub.  L.  (9ft-525). 

AGENDA  (TENTATIVE): 

Meeting  of  the  Board  of  Directors 
convened.  Chairman's  Report. 
President's  Report.  Committee  Reports. 
Consideration  of  the  minutes  of  the 
Twenty-seventh  meeting.  Consideration 
of  grant  application  matters. 

CONTACT  Ms.  Olympia  Diniak. 
Telephone  (202)  457-1700. 

Dated:  |anuary  5. 1989. 
B«tnice  |.  Carney, 

Administrative  Officer,  The  United  States 
Institute  of  Peace. 

(FR  Doc.  89-397  Filed  1-5-89;  10:35  am) 
MLUNO  coos  ttst-avn 
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Federal  Register 

Vol.  54.  No.  5 

Monday.  |anuar>'  9.  1989 


This  section  of  the  FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  arxl  volumes 
of  the  Code  of  Federal  Regulations. 
Ttiese  corrections  are  prepared  by  the 
Office  of  ttte  Federal  Register.  Agency 
prepared  corrections  are  issued  as  sigried 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-S9858;  FRL-34«S-S] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  88-28328  beginning 
on  page  49787  in  the  issue  of  Friday, 
December  9, 1988,  make  the  following 
correction: 

On  page  49788,  in  the  second  column, 
under  "Y  89-31".  in  the  third  line.  Use/ 
Import"  should  read  "Use/Production" . 

MLUNO  cooc  1S«fr«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-920-0S-4212-13;  A-23217] 

Exchange  of  Public  and  Private  Mineral 
Estates  in  La  Paz,  Mohave,  and 
Yavapai  Counties,  AZ 

Correction  .1 

In  notice  document  88-29420  beginning 
on  page  51591  in  the  issue  of  Thursday. 
December  22, 1988,  make  the  following 
corrections: 


1.  On  page  51592,  in  the  second 
column,  in  the  second  line.  "NEV4WV4" 
should  read  "NEV4SWV4". 

2.  On  page  51593,  in  the  third  column, 
under  T.  14  N.,  R.  12  W.,  in  the  second 
line,  "NViW'A"  should  read 
"N'/jSWV4". 

billing  code  isomii-d 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wiidiif  e  Service 

Moratorium  on  Importation  of  Raw  and 
Worlced  Ivory  From  CITES  Nonparty 
Producing  and  Intermediary  Countries 

Correction 

In  notice  document  88-29529  beginning 
on  page  52242  in  the  issue  of  Tuesday, 
December  27, 1988,  make  the  following 
correction: 

On  page  52243.  in  the  first  column,  in 
the  First  column  of  the  table,  the  fourth 
entry  from  the  bottom  should  read 
"•Gabon". 

BHJJNG  COOC  1S0S41-D 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Correction 

In  notice  document  88-25642  beginning 
on  page  44957  in  the  issue  of  Monday, 
November  7, 1988,  make  the  following 
correction: 


On  page  44958,  in  the  Hrst  column, 
immediately  below  the  first  indented 
block  of  text,  insert: 

Extension 

Bureau  of  Labor  Statistics 
U.S.  Import  Product  Information 

BILLING  COOE  1S0&.01.O 

VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Diseases  Sut>iect  to  Presumptive 
Service  Connection,  and  Payment  of 
the  Special  Allowance 

Correction 

In  proposed  rule  document  88-28928 
beginning  on  page  50547  in  the  issue  of 
Friday,  December  16, 1988.  make  the 
following  correction: 

§3.309    [Corrected] 

On  page  50550,  in  the  first  column,  in 
§  3.309(d)(4](v)(I).  in  the  second  and 
third  lines,  "June  20. 1952"  should  read 
"June  20, 1953". 

BHJJNG  cooc  1S0$-»M> 

VETERANS  ADMINISTRATION 

Per  Diem  Rates  for  EHgiMe  Veterans  in 
State  Homes 

Correction 

In  notice  document  88-28908 
appearing  on  page  50620  in  the  issue  of 
Friday,  December  16. 198a  make  the 
following  correction: 

In  the  3rd  column,  in  the  11th  line. 
"$8.80 "  should  read  "$8.70". 

BMJJNG  cooc  1S0»«1-O  ~~ 
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Monday 
January  9,  1989 


Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 

24  CFR  Parts  840  and  841 

Supportive  Housing  Demonstration 
Program;  Notice  of  Changes  to  Final 
Rule  and  Notice  of  Funds  Availability  and 
Proposed  Rule 


738 Fedwal  Register  /  Vol.  54.  No.  5  /  Monday.  January  9.  1989  /  Rules  and  Regulations 


OEPAfrmCNT  OF  H0U8INQ  ANO 
URBAN  DEVELOPMENT 

Office  Of  th«  Assistant  Secretary  for 
Houstng—Fedsral  Housing 
Conwnlsslonsr 

24  CfR  Pans  140  snd  S41 

[Doeiitt  No.  N-M-1M3;  FR  28t11 

Supportive  Housing  Demonstration 
Program 

AOCNCV:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 


:  Notice  of  changes  to  flnal  rule 
and  notice  of  funds  availability. 


r.  Title  rv.  Subtitle  C,  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L  100-77. 
approved  |uly  22, 1967)  (McKinney  Act) 
authorizes  the  Supportive  Housing 
Demonstration  program.  The  program 
makes  assistance  available  for  projects 
providing  housing  and  supportive 
services  for  homeless  persons  in  the 
forms  of  transitional  housing  to  facilitate 
the  movement  of  the  homeless  to 
independent  living  and  permanent 
housing  to  assist  handicapped  homeless 
persons  to  live  more  independent  lives. 
On  June  24. 1988,  HUD  published  the 
final  rule  governing  the  Supportive 
Housing  Demonstration  program  (53  FR 
23688).  The  Stewart  B.  MclGnney 
Homeless  Assistance  Amendments  Act 
of  1988  (Pub.  L  100-«2a  approved 
NovemtJer  7. 1968)  (1988  Amendments 
Act)  made  several  amendments  to  the 
program.  This  Notice  announces  the 
changes  to  the  program  as  a  result  of  the 
1988  Amendments  Act  and  solicits 
public  comments  on  the  changes.  The 
June  24. 1968  final  rule,  as  amended  by 
this  Notice,  will  govern  the  program 
until  a  revised  final  rule  is  published. 
This  Notice  also  announces  the 
availability  of  $86.6  million  in  funds  for 
transitional  housing  assistance  and  $15 
million  in  funds  for  permanent  housing 
assistance. 
DATS:  Effective  Date:  January  9, 1986. 

Comments  Due:  March  27. 1989. 
Applications  due  by  March  30. 1989 
(transitional  housing)  and  April  27. 1969 
(permanent  housing). 
ADOIHH.  Interested  persons  are  invited 
to  submit  comments  regarding  the 
changes  to  the  regtilations  announced  in 
this  Notice  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel.  Room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  popy 


of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address.  Copies  of  the  final  rule 
described  in  the  Summary  are  available 
at  the  above  address  upon  request. 

FOR  nMTNDI  IWrOWMATlOW  CONTACT: 

Morris  Bourne,  Director,  Transitional 
Housing  Development  Staff,  Room  9140, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  20410,  telephone  (202) 
755-9075.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  755-«490.  (These  phone 
numbers  are  not  toll-^e.) 

SU^fLUKNTARV  MFOmiATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  for  the  Supportive  Housing 
Demonstration  Program  were  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
Reduction  Act  of  1980  and  were 
approved  on  July  1. 1988  and  assigned 
0MB  control  number  2502-0361.  As  a 
result  of  changes  to  the  program  made 
by  the  1968  Amendments  Act.  revised 
information  collection  requirements, 
which  are  described  in  this  Notice,  were 
submitted  to  Okffi  for  review  and 
approved  on  December  30, 1988  under 
the  same  control  number.  Public 
reporting  burden  for  each  of  these 
collections  of  information  is  estimated 
to  include  the  tine  for  reviewing  the 
tnstnictione.  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  borden  is  provided  under  the 
heading  Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  tiiis  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development 
Rules  Docket  Clerk.  Room  10276. 451 
Seventh  Street  SW..  Washington.  DC 
204ia  and  to  die  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington. 
DC  20603. 

L  Bedcgiouiid 

The  MclGnney  Act  authorized  the 
Supportive  Housing  Demonstration 
program.  The  program  is  designed  to 
develop  innovative  approaches  to 
providing  housing  and  supportive 
services  to  the  homeless.  It  consists  of 
two  components:  (1)  Transitional 
housing  to  facilitate  the  movement  of 
homeless  persons  to  independent  living 
(transitional  housing)  and  (2]  permanent 
housing  to  assist  handicapped  homeless 


persons  to  live  more  independent  lives 
(permanent  housing). 

HUD  published  a  final  rule  governing 
the  two  components  on  June  24. 1988  (53 
FR  23898)  (24  CFR  Pari  840  (transiUonal 
housing)  and  Pari  841  (permanent 
housing)).  The  1988  Amendments  Act 
made  baveral  changes  in  both  programs, 
and  directed  HUD  (1)  to  publish  a 
Notice  within  60  days  of  enactment  to 
establish  the  requirements  necessary  to 
implement  those  changes  for  immediate 
effect  and  (2)  to  adopt  a  Hnal  nile 
within  12  months  of  enactment. 

Parts  III  and  IV  of  this  Notice  describe 
the  changes  in  the  two  programs  as  a 
result  of  the  1988  Amendments  Act. 
These  changes  will  be  effective  « 

immediately  for  the  funding  round 
announced  in  this  Notice.  The  June  24, 
1988  final  rule,  as  modified  by  this 
Notice,  constitutes  the  requirements  for 
the  programs  until  a  final  rule  governing 
them  takes  effect.  HUD  invites  the 
public  to  comment  on  the  changes 
contained  in  this  Notice  to  form  a  basis 
for  amending  the  final  rule. 

This  Notice  also  announces  the 
availability  of  $88.6  million  in  funds  for 
transitional  housing  and  $15  million  in 
funds  for  permanent  housing,  and 
solicits  the  submission  of  applications 
for  the  programs.  Application  deadline 
dates  are  March  30, 1969  for  transitional 
housing,  and  April  27. 1989  for 
permanent  housing.  Applicants  for 
projects  to  be  located  in  Federally-  | 

designated  enterprise  zones  are 
encouraged  to  apply.  (See  53  FR  30944 
(Aug.  16. 1988)  and  53  FR  48638  (Dec.  2. 
1968).  Sections  V  and  VI  of  this  Notice 
contain  information  on  the  submission 
of  applications. 

n.  Comprehensive  Homeless  Assistance 
Plan 

Under  both  the  transitional  housing 
program  and  the  permanent  housing 
program,  assistance  may  not  be 
provided  to  or  within  the  jurisdiction  of 
a  State  or  an  ESC  formula  city  or  county 
(defined  in  24  CFR  840.5  and  841.5), 
unless  the  jurisdiction  (or  jurisdictions, 
where  necessary)  has  a  HUD-approved 
Comprehensive  Homeless  Assistance 
Plan  (CHAP).  In  addition,  supportive 
housing  applications  must  contain  a 
certification  from  the  appropriate  CHAP 
jorisdiction  that  the  proposed  project  is 
consistent  with  the  CHAP.  (See 
IS  840.150,  840.210(b)(4)(v)(B).  841.150. 
and  841.210(b)(4)(v)(B).) 

On  December  28. 1966,  HUD  published 
a  Federal  Register  Notice  announcing 
the  current  requirements  for  HUD 
approval  of  a  CHAP  as  a  result  of  the 
1988  Amendments  Act  (53  FR  52600). 
Applicants  are  encouraged  to  familiarize 
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themselves  with  the  CHAP 
requirements. 

m.  Changes  in  the  Transitional  Housing 
Program 

The  1988  Amendments  Act  made  the 
following  changes  in  the  transitional 
housing  program  (24  CFR  Part  840): 

i.  Dtsfiuilion  of  Project.  Section  441(a) 
of  the  1988  Amendments  Act  redefines 
the  term  "project"  to  include  those 
structures  or  portions  of  structures  used 
for  transitional  housing  that  receive 
operating  costs  assistance  or  technical 
assistance  only.  This  amendment  does 
not  require  a  change  in  the  final  rule. 
The  definition  of  "project"  in  S  840.5  is 
not  limited  to  transitional  housing 
programs  that  receive  operating  costs 
assistance  or  technical  assistance  in 
connection  with  acquisition  or 
rehabilitation  assistance. 

In  addition,  under  §  840.100(b). 
applicants  may  receive  operating  costs 
assistance  independent  of  acquisition  or 
rehabilitation  assistance.  Technical 
assistance  is  only  available  in 
connection  with  another  form  of 
transitional  housing  assistance,  but  it  is 
not  tied  to  acquisition  or  rehabilitation 
activities,  since  it  may  be  used  with 
operating  costs  assistance  alone. 

Thus,  operating  costs  will  continue  to 
be  eligible  for  funding  in  their  own  right 
As  provided  in  the  final  rule,  technical 
assistance  will  be  available,  but  only  in 
connection  with  another  form  of 
transitional  housing  assistance. 

2.  Availability  of  Operating  Costs 
Assistance  and  Technical  Assistance 
for  New  Structures.  Sections  441  (b)  and 
(c)  provide  that  operating  costs 
assistance  and  certain  types  of  technical 
assistance  may  be  made  available  for 
transitional  housing,  without  regard  to 
whether  the  housing  is  an  existing 
structure.  This  change  will  allow  a 
project  with  a  structure  not  yet 
completed  to  receive  operating  costs 
assistance  and  technical  assistcince 
without  also  receiving  acquisition  or 
rehabilitation  assistance.  However,  no 
assistance  may  be  provided  for  the 
construction  of  structures,  with  the 
limited  exception  discussed  in  111.3. 

In  addition  to  compliance  with  the 
criteria  set  out  in  S  840.115  on  funding 
for  annual  operating  costs,  an  applicant 
for  operating  costs  assistance  for  a 
transitional  housing  project  involving  a 
structure  not  yet  completed  must 
provide  reasonable  assurance  that 
construction  will  be  completed  within 
nine  months  following  notification  of  an 
award  of  a  grant  for  operating  costs. 
("Notification"  of  an  award  means  the 
date  of  the  letter  from  HUD  to  the 
applicant  notifying  the  applicant  that  its 
application  for  assistance  has  been 


approved.)  Reasonable  assurance  may 
be  satisfied  by  submission  of  the 
following: 

(a)  Plans  and  specifications  for  the 
purposed  structure; 

(b)  Evidence  that  construction 
financing  has  been  obtained;  and 

(c)  A  copy  of  the  construction  contract 
for  the  proposed  structure  containing  the 
terms  and  conditions  with  regard  to  cost 
and  date  of  completion. 

HUD  may  deobligate  an  award  for 
operating  costs  and  technical  assistance 
if  the  construction  has  not  been 
completed  within  nine  months  following 
notification  of  the  award. 

For  transitional  housing  projects  in 
structures  not  yet  completed,  technical 
assistance  will  be  offered  only  in 
connection  with  an  award  of  operating 
costs  assistance.  Under  section  441(c). 
technical  assistance  for  a  structure  not 
yet  completed  may  be  available  in 
operating  transitional  housing  and 
providing  supportive  services  to  the 
residents  of  transitional  housing. 
Technical  assistance  in  establishing 
transitional  housing  is  available  only  in 
connection  with  existing  structures.  A 
description  of  technical  assistance 
offered  to  recipients  is  contained  in 
i  840.12a  Since  technical  assistance 
does  not  involve  a  grant  of  funds.  HUD 
will  continue  to  provide  technical 
assistance  only  through  HUD  offices.  As 
a  conforming  change,  the  language  in 
§  840.5  limiting  a  transitional  housing 
"project"  to  "existing"  structures  will  be 
deleted. 

3.  A  vailability  of  Grant  for  Limited 
New  Construction.  Section  449(b) 
authorizes  an  advance  for  new 
construction  in  limited  circumstances. 
Under  S  840.125(d),  assistance  for 
transitional  housing  may  not  be  used  for 
new  construction  of  housing.  Section 
449(b)  will  allow  an  advance  for  new 
construction  only  if  the  Secretary  finds 
that  the  project; 

(a)  Involves  the  cooperation  of  a  dty 
and  a  State  university; 

(b)  Has  the  land  donated  by  a  State 
university: 

(c)  Proposes  a  supportive  housing 
structure  of  at  least  10.000  square  feet: 
and 

(d)  Proposes  a  model  supportive 
housing  project  widi  a  comprehensive 
support  system,  including  health 
services,  job  counseling,  mental  health 
services,  and  housing  assistance  and 
advocacy. 

Where  the  proposed  site  for  a  new 
construction  advance  is  located  in  a 
wetland,  the  procedures  required  by 
Executive  Order  11990,  Protection  of 
Wetlands,  must  be  undertaken  before 
any  decision  is  made  on  the 
environmental  acceptability  of  the 


project  site  for  assistance.  These 
procedures  are  identical  to  the 
procedures  under  Executive  Order 
11988,  Floodplain  Management  (see 
III.14).  If  a  proposed  new  construction 
site  is  in  a  fioorplain  and  a  wetland  a 
single  procedure  will  be  carried  out 
under  both  Executive  Orders. 

4.  Maximum  Period  of  Residence. 
Section  443  provides  for  the  movement 
of  residents  of  transitional  housing  to 
independent  living  within  24  months,  or 
for  a  longer  p>eriod  determined  by  the 
Secretary  as  necessary  to  facilitate  the 
transition.  The  definition  of  transitional 
housing  in  S  840.5,  which  specifies  that 
the  maximum  period  of  residency  is  not 
to  exceed  18  months  for  any  individual, 
will  be  amended  to  comport  with 
section  443.  This  change  affects  only  the 
maximum  period  of  residency;  the 
requirements  of  S  840.325  with  regard  to 
resident  discharge  are  not  affected 

This  amendment  provides  recipients 
more  Qexibility  for  assistance  programs, 
which  is  sometimes  necessary  given  the 
broad  range  of  homeless  populations 
that  are  served  by  transitional  housing 
projects.  HUD  will  make  determinations 
to  exceed  the  24-month  period  on  a 
project-by-project  basis.  Recipients  must 
apply  to  HUD  at  least  90  days  before  the 
24-month  residency  period  expires  for  a 
waiver  of  the  24-month  residency 
requirement  explaining  the 
circumstances  that  necessitate  the 
longer  period 

5.  Use  of  Acquisition/Rehabilitation 
Advances  to  Repay  Debt.  Section  445 
provides  that  advances  for  acquisition/ 
rehabilitation  may  be  used  to  repay  any 
outstanding  debt  on  a  loan  made  to 
purchase  an  existing  structure  for  use  as 
supportive  housing.  An  advance  may  be 
used  for  this  purpose  only  if  the 
structure  was  not  used  as  supportive 
housing  before  the  receipt  of  assistance. 

An  applicant  for  an  acquisition/ 
rehabilitation  advance  that  intends  to 
use  the  advance  to  repay  an  outstanding 
debt  on  a  loan  made  to  purchase  an 
existing  structure  must  provide  the 
following  information  and 
documentation  as  a  part  of  the 
application  for  the  advance: 

(a)  A  copy  of  the  contract  of  sale: 

(b)  A  copy  of  the  loan  agreement 
mortgage  agreement  or  deed  of  trust 

(c)  E)ocumentation  showing  the 
purpose  of  the  loan; 

(d)  Documentation  of  the  balance 
owed  on  the  loan,  mortgage,  or  deed  of 
trust  and 

(e)  Certification  that  the  structiue  has 
not  been  used  as  supportive  housing 
before  the  receipt  of  assistance. 

This  provision  is  made  applicable  by 
the  1988  Amendments  Act  of  all  future 
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applicants,  as  well  as  to  any  recipients 
that  were  notified  of  awards  on  or  after 
November  1, 1967  whose  funds  were 
later  deobligated  by  HUD  upon  learning 
of  the  recipient's  intent  to  use  the  funds 
to  repay  a  debt  made  to  purchase  the 
structure. 

6.  Limitation  on  Grants  for  Moderate 
Rehabilitation.  Section  446  sets  a  cap  of 
$200.000  on  grants  for  moderate 
rehabilitation.  Under  i  840.1ia  a  grant 
for  moderate  rehabilitation  of  an 
existing  structure  was  limited  to  the 
lowest  of  (a)  $100,000;  (b)  the  project 
limit  (see  S  840.nO(b)(2)):  or  (c)  SO 
percent  of  the  cost  of  rehabilitation.  The 
amount  in  (a]  wrill  now  be  $200,000;  (b) 
and  (c)  will  be  unchanged.  (See  III.7  for 
the  special  drcomstances  under  which  a 
grant  in  excess  of  $200,000  may  be 
available.) 

7.  Raised  Limits  on  Advances  for 
Acquisition/Rehabilitation  and  Grants 
for  Moderate  Rehabilitation.  Section 
449(a)  authorizes  the  Secretary  to  raise 
the  timits  on  advances  for  acquisition/ 
rehabilitation  or  grants  for  moderate 
rehabilitation  from  $20a000  to  $400,000 
in  areas  determined  by  the  Secretary  to 
have  high  acquisition  and  rehabilitation 
costs.  HUD  will  consider  applications 
for  amounts  above  $200,000  from 
appUcants  in  geographic  areas 
determined  by  the  Secretary  to  have 
costs  that  exceed  the  statutory  limits  of 
section  202  of  the  Housing  Act  of  1959 
(12  UAC  ITOlg)  by  at  least  75  percent. 
(A  list  of  these  geographic  areas  is 
includcMl  in  the  application  package. 
Applicants  may  also  obtain  a  list  of  the 
areas  from  HUD  Field  Offices.)  All 
requirements  with  regard  to  matching 
funds  are  applicable  to  increased 
advances  or  grants. 

8.  Eligible  Assistance.  Section  447 
provides  that  a  recipient  may  receive 
both  an  advance  for  acquisition/ 
rehabilitation  and  a  grant  for  moderate 
rehabilitation  under  one  application. 
Under  |  84O.10O(b},  assistance  was 
limited  to  either  an  advance  for 
acquisition/rehabilitation  or  a  grant  for 
moderate  rehabilitaion.  HUD  anticipates 
that  applicants  for  both  types  of 
assistance  will  use  the  advance  for 
acquisition  of  a  structure  and  the  grant 
for  rehabilitation  of  the  structure. 

9.  Employment  Assistance  Programs. 
Section  448  authorizes  a  new  type  of 
assistance  in  transitional  housing — 
grants  for  establishing  and  operating 
employment  assistance  programs  (EAP). 
Grants  will  be  available  for  up  to  50 
percent  of  the  cost  of  establishing  and 
operating  an  EAP  for  residents  for  one 
year,  and  for  up  to  50  percent  of  the  cost 
of  operating  an  EAP  for  up  to  four 
additional  years.  Upon  approval  of  an 
application  requesting  assistance  for  an 


EAP,  HUD  will  obi^ate  amounts  for  the 
period  sought,  not  to  exceed  five  years. 
The  funding  level  for  the  first  year  will 
not  exceed  the  recipient's  estimate  of 
the  cost  of  establishing  and  operating 
the  EAP  for  the  first  year,  less  the 
recipient's  matching  contribution.  The 
funding  level  for  each  of  the  next  four 
years  will  not  exceed  the  recipient's 
estimate  of  the  costs  of  operating  the 
EAP  for  the  first  year,  less  the 
recipient's  annual  matching 
contribution.  (See  S  840.130  for  matching 
requirements  and  IILll  for  amendments 
to  the  matching  requirements  by  the 
1988  Amendments  Act.) 

Recipients  are  free  to  develop  their 
own  EAP,  but  to  qualify  for  assistance, 
the  program  must  provide  for  at  least  the 
following: 

(a)  Employment  of  residents  in  the 
operation  and  maintenance  of  the 
transitional  housing:  and 

(b)  Where  necessary  and  appropriate, 
payment  of  reasonable  transportation 
costs  of  residents  to  places  of 
employment  outside  the  transitional 
housing. 

Salaries  paid  to  resident  employees 
may  be  included  as  an  operating  cost  of 
an  EAP.  The  cost  of  transportation  for 
residents  to  places  of  employment 
outside  the  transitional  housing  is 
allowable  as  an  operating  cost  of  an 
EAP.  Transportation  costs  must  not 
exceed  the  cost  of  public  transportation. 
If  public  transportation  is  not  available, 
other  transportation  costs,  subject  to 
approval  by  HUD,  may  be  substituted. 

Amounts  obligated  for  an  EAP  grant 
are  subject  to  the  same  rules  as  amounts 
obligated  for  operating  costs  grants  with 
regard  to  deobligation.  Those  rules  are 
set  out  in  {  840.400. 

The  extent  to  which  an  applicant  has 
an  EAP,  whether  asbisted  by  HUD  or 
not,  will  be  a  ranking  criterion  in  the 
competition  with  other  applicants,  as 
described  in  III.12. 

10.  Site  Control.  Section  450  provides 
that  an  application  for  assistance  must 
furnish  reasonable  assurances  that  the 
applicant  will  own  or  have  control  of  a 
site  for  the  proposed  project  not  later 
than  six  monthis  after  notification  of  an 
award  for  grant  assistance.  Under  the 
final  rule  at  §  840.210(b](4)(iv)(A), 
applicants  were  required  to  demonstrate 
control  of  a  site  at  the  time  of  the 
application  for  assistance.  This  change 
in  the  rule  will  permit  approval  of 
applications  from  projects  that  are  not 
able  to  gain  control  of  a  site  until  they 
have  been  notified  of  an  assistance 
award.  Reasonable  assiu'ance  must  be 
satisifed  by  identification  of  a  suitable 
site  (a  suitable  site  is  one  that  meets  the 
requirements  of  §  {  840.210  and  840.330 
applicable  to  sites)  and: 


(a)  Certification  that  the  applicant  is 
engaged  in  negotiations  or  in  other 
efforts  for  the  purpose  of  gaining  control 
of  the  identified  site;  or 

(b)  Other  evidence  satisfactory  to 
HUD  showing  that  the  applicant  will 
gain  control  of  the  identified  site. 

Although  section  450  authorizes  an 
award  of  assistance  to  applicants  that 
do  not  have  site  control,  it  also  provides 
that  the  extent  to  which  an  applicant 
has  control  of  a  site  upon  application  for 
assistance  «vill  be  a  ranking  criterion  in 
the  competition  with  other  applicants,  as 
described  in  IU.12. 

Section  450  also  provides  that  an 
applicant  may  obtain  ownership  or 
control  of  a  suitable  site  different  from 
the  one  specified  in  its  application. 
Retention  of  an  assistance  award  is 
subject  to  the  new  site's  meeting  all 
requirements  for  smtable  sites.  Lf  the 
acquisition  or  rehabilitation  costs  for  the 
substitute  site  are  more  than  the  amount 
of  the  advance  or  grant  the  recipient 
must  furnish  all  additional  costs.  If  the 
recipient  is  unable  to  demonstrate  to 
HUD  that  it  is  able  to  furnish  the 
difference  in  costs,  HUD  may  cancel  or 
recapture  the  obligated  funds  and 
reallocate  the  funds  to  other  projects. 

If  a  recipient  does  not  have  control  of 
the  site  within  one  year  after 
notification  of  an  award  for  assistance, 
section  450  requires  HUD  to  cancel  or 
recapture  the  obligated  funds  and 
reallocate  the  funds  to  other  projects. 

This  provision  applies  to  all  future 
applicants  for  assistance  under  24  CFR 
Part  840,  as  well  as  to  any  recipients 
that  were  notified  of  awards  on  or  after 
November  1, 1987  and  whose  funds  were 
later  deobligated  by  HUD  upon  learning 
that  the  recipient  no  longer  had 
ownership  or  control  of  the  site 
specified  in  its  application  or  that  the 
recipient  wanted  to  change  to  a  site 
different  from  the  site  specified  in  its 
application. 

11.  Matching  Requirements.  Section 
452  revamps  the  categories  that  may  be 
used  to  satisfy  the  program's  matching 
requirements.  Under  {  840.130,  the  only 
"in-kind"  contributions  that  could  be 
counted  toward  the  match  were 
contributions  of  materials  or  structures. 
Section  452  specifically  makes  eligible, 
for  matching  purposes,  the  value  of  time 
and  services  contributed  by  volunteers 
to  carry  out  the  recipient's  transitional 
housing  program,  at  a  rate  determined 
by  HUD.  Thus,  applicants  may  count 
volunteer  contributions  of  time  and 
services  toward  the  required  match. 
Consistent  with  the  Emergency  Shelter 
Grants  program,  these  contributions  will 
be  valued  at  $5.00  per  hour  (see  24  CFR 
578.n(b)). 
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Section  452  also  specifies  that  the 
salaries  paid  (1)  to  staff  to  carry  out  the 
grantee's  transitional  housing  program 
and  (2)  to  residents  of  transitional 
housing  under  an  EAP  (see  IIL9)  may  be 
counted  toward  the  match.  The 
Department  will  recognize  these  salaries 
to  the  extent  they  are  paid  frtMn  sources 
other  than  a  Federal  assistance  program, 
including  the  transitional  housing 
program.  To  permit  Federal  assistance 
both  to  pay  staff  and  resident  salaries 
and  to  be  counted  toward  the  match  is 
an  inappropriate  double-counting  of  the 
amounts  involved  and  dilution  of  the 
purpose  of  the  program's  matdiing 
requirements. 

Consistent  with  (  840.130(b), 
volimteer  time  and  services,  emd  staff 
and  resident  salaries,  will  be  included  in 
the  matching  calculation  for  the  type  of 
assistance  to  which  the  contribution 
relates.  For  example,  if  volunteers  assist 
in  the  rehabilitatioa  of  die  stiucture,  the 
contribution  will  be  cakulatad  as  a 
match  for  rehabilitation  aeaistaBce.  If 
outside  service  providers  donate 
supportive  services  or  if  volunteers 
assist  in  administration  of  the  program, 
the  value  of  their  services  will  be 
calculated  as  a  match  for  operating 
costs.  Salaries  paid  to  residents  under 
an  EAP  may  be  calculated  as  a  match 
for  grants  for  establiabing  and  operating, 
or  operating,  the  EAP,  and  staff  salaries 
may  be  calculated  as  a  match  for 
operating  costs  assistance. 

Other  sources  for  matching  funds 
recognized  by  HUD  under  $  84ai30  are: 

(a)  State  or  local  agency  funds: 

(b)  Contributions  of  materials 
(51 840.130^)  (i)  and  (ii)); 

(c)  Contribution  of  a  fee  ownership  in 
a  structTBV  (i  840.130(c)(2)(iti)); 

(d)  Contribution  of  a  leasehold 
interest  in  a  structure 

(S  840.l30(cM2Hiv)):  and  the  extent  of  die 
fair  rental  value  oif  the  structure; 

(e)  Rental  income  paid  by  residents  of 
tranaitional  housing  under  {  840.320 

(S  »4ai30(g)). 

12.  RankJBg  Criteria.  The  1988 
Amendments  Act  authorizes  two 
additional  criteria  to  be  incfaided  in  the 
ranking  criteria  described  in 
{  840.215(b).  Section  446  provides  for  die 
inclusion  of  the  extent  to  which  a 
proposed  project  contains  an 
employment  assistance  program  meeting 
the  requirements  described  in  II1.9.  and 
section  450  provides  for  the  inclusion  of 
the  extent  to  which  an  applicant  has 
control  of  the  site  of  the  proposed 
project 

(a)  Em|rioyment  Assistanoe  ProgranL 
In  assessing  an  application  under  this 
factor,  HUD  will  award  the  most  points 
to  applk»tioaa  that  demonstrate  that: 


(1)  The  transitional  housing  will  hove 
an  employment  assistance  program 
providing  for 

(i)  The  employment  of  all  residents 
either  in  the  operation  and  maintenance 
of  the  housing  or  outside  the  housing, 
except  where  they  are  participating  in  a 
job  training  program,  are  actively 
seeking  employment  or  are  unable  to 
obtain  employment  due  to  disabilities 
(including  mental  disabilities)  or  other 
causes;  aind 

(ii)  The  payment  of  die  full 
transportation  costs  of  the  residents  to 
places  of  employment  outside  the 
housing,  wdiere  such  payment  is 
necessary  and  appropriate. 

(2)  The  employment  assistance 
program  is  operated  with  funds  that  are 
obtained  from  sources  other  than  the 
Si^iportive  Homing  program  and  that 
have  not  been  used  as  part  of  the 
applicant's  matching  contribution. 

(b)  Site  Control.  In  assessing  an 
apf^calion  under  this  factOT,  HUD  will 
award  the  most  points  to  the  applicant 
that  demonstrates  that 

(1)  The  applicant  owns  or  has  a 
contract  of  Mle  for  the  site  at  the  time  of 
the  application; 

(2)  "The  applicant  has  a  lease  for  the 
site  for  a  period  of  10  years  from  the 
date  of  the  appUcation; 

(3)  llie  applicant  has  an  option  to 
puniiase  &e  sate  at  the  time  of  the 
applicatian;  or 

(4)  The  applicant  has  an  option  to 
lease  the  site  for  a  period  of  10  years 
from  the  date  of  the  an>licatian. 

13.  Environmental  Review.  Section 
443  provides  that  the  provisions  of,  and 
regulaticms  and  prooexhires  applicable 
under,  secdon  104(g)  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C  5304(g))  shall  apply  to  assistance 
and  pro^ecte  under  Tide  IV  of  the 
McKinoey  Act  Section  104(g)  provides 
that  in  hen  of  the  environmental 
protection  procedures  otherwise 
applicable,  the  Secretary  may  provide 
for  the  release  of  funds  for  particular 
projecto  to  grantees  who  assume  all  the 
responsibihties  for  environmental 
review,  decisionmaking,  and  action 
under  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C  4321)  (NEPA)  and 
the  otiur  provisions  of  law  specified  by 
the  Secretary  that  would  apply  to  the 
Secretary  were  the  Secretary  to 
undertake  such  projects  as  Federal 
projects.  HUD  regulations  Implementing 
section  104(g)  are  found  m  24  CFR  Part 
58.  and  the  Secretary  has  specified  the 
other  provisions  of  law  under  which 
environmental  responsibilities  are  to  be 
assumed  by  grantees  in  24  CFR  58.5. 
(These  authmities  include  the  Booti^lain 
restrictions  discussed  in  IIL14.) 


As  applied  to  transitional  housing,  the 
Department  views  section  443  as 
audiorizing  the  Secretary  to  require 
Stetes.  metropolitan  cities,  urban 
counties,  tribes,  or  other  governmental 
entities  with  general  purpose 
governmental  powers  to  assume  the 
responsibility  for  assessing  the 
environmental  effects  of  each 
application  for  assistance  in  accordance 
with  the  procedural  provisions  of  NEPA. 
the  related  environmental  laws  and 
authorities,  and  HUD's  implementing 
regulations  in  24  CFR  Part  58.  In 
accordance  with  the  new  statutory 
authorization,  the  Department  will,  in 
connection  with  future  transitional 
housing  advances  or  grants,  provide  for 
assumption  of  these  responsibilities  by 
jurisdictions  with  general  governmental 
powers  whenever  they  are  deemed  to 
have  the  legal  capacity  to  assume  the 
responsibilities.  This  pobcy  will  not  be 
applied  to  advances  or  grants  made  to 
goveramental  entities  with  special  or 
limited  purpose  powers  or  \o  private 
nonprofit  organizations.  HUD  will 
continue  to  perform  the  environmental 
review  for  these  entities,  in  accordanoe 
widi  24  C311  Part  sa  to  die  extent 
required.  Relevant  reviews  completed 
for  purposes  of  another  MdCinney  Act 
program  or  other  HUD  programs  may 
suffice  for  pwposes  of  transitional 
housing,  where  peimitted  under  Part  58. 

An  applicant  with  general  purpose 
goveinnwtttal  powers  diat  believes  that 
it  does  not  have  the  legal  capacity  to 
carry  out  the  environmental 
responsibilities  required  by  24  CFR  Part 
58  shoidd  contact  Ike  appropriate  HUD 
Field  Office  for  farther  instmctians. 
Deterrainati<»s  of  le^l  capacity  will  be 
made  on  a  case-by-case  basis. 

With  respect  to  applications  for  whicA 
the  appBcant  will  be  responsible  for 
perforating  die  environmental  review 
under  section  104(g)  and  24  CFR  Part  58, 
the  environmental  review  process  wiD 
be  independent  of  the  thrMhold  review 
and  raidung  process,  and  the  applicant 
may  complete  the  environmentel  review 
after  those  processes  and  after  selectian 
for  funding.  Therefore,  f  840.210(bH7) 
will  not  apply  to  those  applications  and 
HUD  will  not  consider  environmental 
impacte  or  time  delays  associated  with 
mitigation  measures  for  such  proposals 
in  ranking  such  a^^cations.  Sin^larly, 
since  under  {  840.210(b)(7).  an 
applicaticm  that  requires  an 
Environmental  Impact  Statement  (EI5) 
will  not  pass  direshold  review  and, 
therefore,  will  not  be  eligible  for 
assistance,  this  provision  will  be  applied 
only  to  the  applications  for  which  HUD 
perforais  the  environmental  review. 
HUD  will  not  enforce  this  provision 
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where  the  applicant  perfbnns  the 
environmental  review  and.  after  fintfin^ 
that  an  EIS  ia  neceeaary.  chooaaa  to     " 

prepare  the  EIS, 

On  August  la  1988.  HUD  amended  Ua 
environmeBtal  regulations  at  24  CFR 
Parts  50  and  58  to  exclude  certain 
activities  undar  HUD  homeless 
assistance  programs  from  the  NEPA 
requiremenU  of  Parts  50  and  58  (53  FR 
30188).  CTbe  amendments  were 
published  In  conjunction  with  HUD's 
final  rule  governing  the  Emergency    . . 
Shelter  CranU  Program.)  These 
"categorical  exclusions"  &om  NEPA 
review  are  for  activities  that  HUD 
believes  lack  potential  significant  effect 
on  the  human  environment  Specifically, 
the  activities  consist  of  such  services  as 
health,  substance  abuse  and  counseling 
services,  the  provision  of  meals  and 
payment  of  rent,  utility  and  maintenance 
costs,  and  similar  activities  that  do  not 
involve  physical  change  to  buildings  or 
sites.  Environmental  review  focuses  on 
new  site  selection  and  phytical 
development  activities  such  as 
construction,  property  rehabilitation, 
rsnovation.  and  eonversioa  Although 
die  activities  described  above  and 
certain  other  activities  may  be 
categorically  excluded  from  the  NEPA 
requirements,  they  are  not  exchided 
from  the  individual  compliance 
requirements  of  other  environmental 
sUtutes.  executive  orders,  and  HUD 
standards  listed  in  it  to.4  and  58.5, 
where  applicable.  However,  activities 
consisting  solely  of  supportive  services 
and  software  normally  do  not  require 
environmental  review  under  NEPA  or 
the  related  authorities  if  they  do  not 
directly  require  physical  development  or 
site  selection  [i.e..  use  of  a  building  not 
previously  used  for  purposes  of  this 
progrem).  Such  activities  that  trigger 
neither  NEPA  nor  the  related  authorities 
are  defined  as  "exempt"  under  Part  5& 
Where  applicants  exercise 
environmental  review  under  section 
104(£)  and  Part  58,  proceduMs  for 
applicant  submission  of  environmental 
certifications  and  Requests  for  Release 
of  Funds  apply  to  new  site  selections 
and  the  funding  of  physical  development 
activities.  These  procedures  do  not 
apply  to  activities  that  are  determined 
and  documented  to  be  "exempt" 

Applicants  and  grantees  are 
cautioned  that  under  section  104(g), 
HUD  may  not  release  transitional  ■ 
housing  funds  for  a  project  if  the 
grantee,  a  subgrantee.  or  another  party 
commits  transitional  housing  funds  (i.e.. 
Incure  any  costs  or  expenditiu^s  to  be 
paid  for.  or  reimbursed  with,  such  funds) 
before  tiie  grantee  submits  its  request 


for  release  of  transitional  bousing  fuiids 
to  HUD. 

14.  Ploodplain  Restrictions.  Section 
451  of  the  1968  Amendments  Act    .     . 
requires  that  the  flood  protection 
standards  for  housing  acquired.      . 
rehabilitated,  or  assisted  with 
Supportive  Housing  Demonstration 
funds  may  be  no  more  restrictive  than 
those  applicable  under  Executive  Order 
11968.  Floodplain  Management  (May  24, 
1977)  to  the  other  programs  under  Tide 
rV  of  the  McKinney  Act  Therefore,  the 
restrictions  with  respect  to  location  of 
pro|ects  in  floodplains  contained  in  the 
final  rule  at  S  840.210(b)(4Hiv)(C)  no 
longer  apply  to  projects  assisted  under 
the  transitional  housing  program.  HUD 
interprets  section  451  to  mean  that  for 
projects  located  in  floodplains,  the  eight- 
step  process  of  public  notification  aiul 
decisionmaking  outlined  in  the  U.S. 
Water  Resources  Council  Floodplain 
Management  Guidelines  (43  FR  6030, 
February  10, 1978)  must  be  undertaken 
before  any  decision  is  made  on  the 
environmental  acceptability  of  the    .  . ;  , 
project  site  for  homeless  assistance. 
Grantees  will  perform  the  eight-step 
process  during  the  environmental 
review  process,  whenever  they  assume 
other  environmental  review  ; 

responsibilities  (see  111.13). 

The  eight-step  pnxxss  applies  to  all 
applications  for  projects  within  the  100- 
year  floodplain  and.  for  critical  actions, 
the  500-year  floodplain.  Critical  actions 
are  defined  as  those  projects  intended  to 
serve  developmentally  disabled, 
chronically  mentally  ill  or  mobility 
impaired  residents.  Applicants  with 
proposed  projects  located  in  a 
floodplain  should  be  aware  that  the 
public  notification  and  decisionmaking 
process  takes  a  minimum  of  30  days 
from  the  time  the  first  published  notice 
hi  die  process  appeara.  Where  HUD  will 
carry  out  the  process,  applicants  may  be 
required  to  provide  engineering  and 
structural  information  [e.g..  elevations 
and  data)  in  order  to  permit  HUD  to 
undertake  its  analysis.  If  HUD  is  unable 
to  make  a  floodplains  determination 
within  80  days  from  the  date  it  publishes 
the  first  notice  (where  HUD  has  the 
responsibility  for  carrying  out  the  eight- 
step  process),  and  the  applicant  has  not 
provided  the  HUD-requested 
information  in  a  timely  manner,  the 
application  will  be  rejected. 

Executive  Order  11968  requires  HUD 
or  the  applicant  (where  it  assumes 
environmental  review  responsibiUties  in 
ni.l3)  to  consider  alternatives  to  avoid 
adverse  impacts  associated  with  the 
occupancy  and  modification  of 
floodplains.  The  alternatives  may 
include  actions  resulting  in  less  risk  to 


human  life  or  property.  The  review 
process  may  result  in  specific  mitigation 
requirements  or  rejection  of  the  site  or 
application  for  assistance.  As  part  of  the 
eight-step  process,  HUD  or  the  applicant 
must  reevaluate  alternatives  to  projects/ 
sites  located  in  floodplains  and.  where 
HUD  performs  the  process,  HUD  will 
assign  a  higher  environmental  rating  to    ' 
applications  with  less  hazardous  sites. 
If,  after  Initial  approval,  an  applicant 
changes  the  site,  any  new  site  will  be 
subject  to  a  complete  environmental 
review,  including,  as  applicable,  the    . 
eight-step  public  notification  and 
decisionmaking  procedure  for  sites 
located  in  floodplains. 

The  Flood  Disaster  Protection  Act  of 
1973  (42  U.S.C.  4001-4128)  and  HUD 
regulations  prohibit  the  approval  of 
applications  for  projects/sites  located  In 
an  area  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless:  (1)  The  community  in  which'  the 
area  is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (not    : 
suspended  or  withdrawn)  (see  44  CFR    ■ 
Parts  50-79)  or  less  than  a  year  has 
passed  since  FEMA  notification 
regarding  such  hazards;  and  (2)  flood 
insurance  is  obtained  as  a  condition  of 
approval  of  the  appHcation. 

Applicants  with  projects/sites 
(determined  through  the  eight-step         .  ' 
process  to  be  environmentally 
acceptable)  that  are  located  in  an  area   . 
that  has  been  identified  by  FEMA  as 
having  special  flood  hazards  will  be 
required  to  obtain  and  maintain  flood 
insurance  under  the  National  Flood 
Insurance  Program.  This  is  a  separate  , 
requirement  from  the  Executive  Order 
11968  procedures,  and  the  availability  of 
flood  insurance  does  not  satisfy  the 
eight-step  public  notification  and 
decisionmaking  procedures  of  the 
Floodplain  Management  Guidelines. 

15.  Drug-  and  Alcohol-Free  Facilities. 
Section  402  of  the  1968  Amendments  Act 
requires  grantees,  recipients,  and  project 
sponsore  under  each  of  the  homeless 
housing  programs  authorized  by  Tide  IV 
of  the  McKinney  Act  to  administer,  in 
good  faith,  a  policy  designed  to  ensure 
that  the  homeless  facility  is  free  from 
the  illegal  use,  possession,  or 
distribution  of  drugs  or  alcohol  by  its 
beneficiaries.  For  more  information 
concerning  this  requirement  potential 
applicants  are  encouraged  to  read  the 
Notice  on  Comprehensive  Homeless 
Assistance  Plans,  published  in  the 
Federal  Ragistar  on  December  28. 1988 
(S3  FR  52800). 
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The  1988  Amendments  Act  made  the 
following  changes  in  the  permanent 
housing  program  (24  CFR  Part  841): 

1.  Project  Sponsor.  Section  442 
authorizes  a  public  housing  agency 
(PHA)  to  be  a  project  sponsor  for  a 
permanent  housing  project  Before  this 
amendment  to  the  MdGimey  Act 
project  sponsorship  was  limited  to 
private  nonprofit  organizations.  As 
required  by  \  841.210(b)(2)(i),  the 
appUcant  for  assistance  must  be  the 
State  in  which  the  permanent  housing  is 
to  be  located.  The  application  mtist 
indicate  whether  the  project  sponsor  is  a 
private  nonprofit  organization  or  a  PHA. 
(The  requirement  of  \  841JZ10(b)(2)(ii)(B) 
that  the  applicant  demonstrate  State 
approval  of  the  financial  responsibibty 
of  the  project  sponsor  does  not  apply 
when  the  project  sponsor  is  a  PHA). 

Section  442  also  eliminates  the    ■ 
requirement  contained  in 
§  841.210(b)(2)|ii),  that  the  applicant's 
letter  of  participation  and  approval  of 
financial  responsibility  be  signed  by  the 
Governor  or  other  chief  executive  officer 
of  the  State.  The  signature  of  an    ;. 
authorized  State  official  may  be 
substituted. 

2.  Grants  for  Operating  Costs.  Section 
447  authorizes  grants  for  operating  costs 
for  permanent  housing  not  to  exceed  50 
percent  of  the  costs  for  the  first  year  and 
25  percent  the  second  year.  The 
definition  of  operating  costs  in  the  final 
rule  governing  transitional  housing 

(S  840.5)  will  be  applicable  for 
permanent  housing  as  well.  As  defined 
in  9  840.5,  operating  costs  means 
expenses  that  a  recipient  incurs  for 

(a)  The  administration,  maintenance, 
minor  or  routine  repair,  security  and 
rental  of  the  housing; 

(b)  Utilities,  fuel,  furnishings,  and 
equipment  for  the  housing; 

(c)  Conducting  resident  supportive 
services  needs  assessments;  and 

(d)  The  provision  of  supportive 
services  to  the  residents  of  the  housing. 

Operating  costs  do  not  include 
expenses  that  a  recipient  incurs  for  debt 
service  in  connection  with  a  loan  used 
to  finance  acquisition  or  rehabilitation 
costs  under  the  program. 

HUD  will  provide  up  to  50  percent  of 
the  annual  operating  costs  of  permanent 
housing  for  the  first  year  and  25  percent 
for  the  second  year.  Upon  approval  of 
an  application  requesting  operating  cost 
assistance,  HUD  will  obligate  amounts 
for  the  period  sought,  not  to  exceed  two 
yeara.  Each  annual  funding  level  will  be 
equal  to  an  amount  not  to  exceed  the 
recipient's  estimate  of  operating  costs 
for  the  firet  year  of  operation,  less  the 


recipient's  matdiing  contribution  of  60 
percent  the  first  year  and  75  percent  the 
second  year.  In  each  of  the  two  yeara, 
HUD  will  make  operating  cost  payments 
to  the  recipient  frt>m  the  amounts 
obligated.  The  rules  regarding  reduction 
of  funding  for  acquisition/rehabilitation 
advances  and  moderate  rehabilitation 
grants  In  $  841.400  will  apply  to  grants 
Ua  operating  costs.  HUD  may  deobligate 
the  amounts  for  annual  operating  costs 
if  the  proposed  permanent  housing 
operations  are  not  begun  within  a 
reasonable  time  following  selection. 

3.  Definition  of  Project  Section  441(a) 
of  the  1988  Amendments  Act  redefines 
the  term  "project"  to  inchide  those 
structures  or  portions  of  structures  used 
for  permanent  housing  that  receive 
operating  costs  assistance  or  technical 
assistance  only.  This  amendment  does 
not  require  a  change  in  the  final  rule. 
The  definition  of  "project"  in  9  841.5  is 
not  limited  to  permanent  housing 
programs  that  receive  operating  costs 
assistance  or  technical  assistance  in 
connection  with  acquisition  or 
rehabilitation  assistance. 

In  addition,  applicants  may  now 
receive  operating  costs,  whidi  is 
available  independent  of  acquisition  or 
rehabiUtation  assistance  (see  IV.2). 
Under  9  841.100(b),  technical  assistance 
was  available  only  in  connection  with 
acquisition  or  rehabilitation  assistance. 
This  will  be  changed  to  provide  that 
technical  assistance  will  be  available 
also  in  connection  with  operating  costs. 
However,  technical  assistance  is 
available  only  in  connection  with  some 
other  type  of  assistance. 

4.  A  vailability  of  Operating  Costs 
Assistance  and  Technical  Assistance 
for  New  Structures.  Sections  441  (b)  and 
(c)  provide  that  operating  costs 
assistance  and  certain  types  of  technical 
assistance  may  be  made  available  for 
permanent  housing,  without  regard  to 
whether  the  housing  is  an  existing 
structiu%.  This  change  will  allow  a 
project  with  a  structure  not  yet 
completed  to  receive  operating  costs 
assistance  and  technical  assistance 
without  also  receiving  acquisition  or 
rehabilitation  assistance.  Fiowever,  no 
assistance  may  be  provided  for  the 
construction  of  structures,  with  the 
limited  exception  discussed  in  IV.5. 

in  addition  to  compliance  with  the 
criteria  set  out  in  IV.2  for  grants  for 
annual  operating  costs,  an  applicant  for 
operating  costs  assistance  for  a 
permanent  housing  project  involving  a 
structure  not  yet  completed  must 
provide  reasonable  assurance  that 
construction  will  be  completed  within 
nine  months  following  notification  of  an 
award  of  a  grant  for  operating  costs. 
("Notification"  of  an  award  means  the 


date  of  the  letter  from  HUD  to  the 
applicant  notifying  the  applicant  that  its 
application  for  assistance  has  been 
approved.)  Reasonable  assurance  may 
be  satisfied  by  submission  of  the 
following: 

(a)  Mans  and  specifications  for  the 
proposed  structure; 

(b)  Evidence  that  construction 
financing  has  been  obtained;  and 

(c)  A  copy  of  the  construction  contract 
for  the  proposed  structure  containing  the 
terms  and  conditions  with  regard  to  cost 
and  date  of  completion. 

HUD  may  deobligate  an  award  for 
operating  costs  and  technical  assistance 
if  the  constructicm  has  not  been  ~ 
completed  within  nine  months  following 
notification  of  the  award 

For  permanent  housing  projects 
involving  structures  not  yet  completed, 
technical  assistance  will  be  offered  cmly 
in  connection  with  an  award  of 
operating  costs  assistance.  Under 
section  441(c),  technical  assistance  for  a 
structure  not  yet  completed  may  be 
available  in  operating  permanent 
housing  and  providing  supportive 
services  to  the  residents  of  permanent 
bousing.  Technical  assistance  in 
establishing  permanent  housing  is 
available  only  in  connection  with 
existing  structures.  A  description  of 
technical  assistance  offered  to 
recipients  is  contained  in  9  841.115. 
Since  technical  assistance  does  not 
involve  a  grant  of  funds,  HUD  will 
continue  to  provide  technical  assistance 
only  throu^  HUD  offices.  As  a 
conforming  change,  the  language  in 
9  841.5  limiting  a  permanent  bousing 
"project"  to  "existing"  structures  will  be 
deleted. 

5.  Availability  of  Grant  for  Limited 
New  Construction.  Section  448(b) 
authorizes  an  advance  for  new 
construction  in  limited  circumstances. 
Under  9  841.12(Kd),  assistance  for 
permanent  housing  may  not  be  used  for 
new  construction  of  housing.  Section 
449(b)  will  allow  an  advance  for  new 
construction  only  if  the  Secretary  finds 
that  the  project 

(a)  Involves  the  cooperation  of  a  dty 
and  a  State  university; 

(b)  Has  the  land  donated  by  a  State 
univereity; 

(c)  Proposes  a  supportive  housing 
structure  of  at  least  10,000  square  feet 
and 

(d)  Proposes  a  model  supportive 
housing  project  with  a  comprehensive 
support  system,  including  health 
services,  job  counseling,  mental  health 
services,  and  housing  assistance  and 
advocacy. 

Where  the  proposed  site  for  a  new 
construction  advance  is  located  in  a 
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wetland,  the  procedores  requirad  by 
Executiv*  Order  liwa  Protection  of 
Wetlands,  must  be  undertaken  before 
any  decision  is  made  on  the 
environmental  acceptability  of  the 
project  site  for  assistance.  These 
procedures  are  identical  to  the 
procedures  under  Executive  Order 
119B8.  Floodplain  Management  (see 
IV .15).  If  a  proposed  new  construction 
site  is  in  a  floodplain  and  a  wetland,  a 
single  procedure  will  be  carried  out 
under  both  Executive  Orders. 

e.  Uae  of  Acquisition /Rehabilitation 
Advanoet  to  Repay  Debt  Section  445 
provides  that  advances  for  acquisition/ 
rehabilitation  may  be  used  to  repay  any 
outstanding  debt  on  a  loan  made  to 
purchase  an  existing  structure  for  use  as 
supportive  housing.  An  advance  may  be 
used  for  this  purpose  only  if  the 
structure  was  not  used  as  supportive 
housing  before  the  receipt  of  assistance. 

An  applicant  for  an  acquisition/ 
rehabilitation  advance  that  intends  to 
use  the  advance  to  repay  an  outstanding 
debt  on  a  loan  made  to  purchase  an 
existing  structure  must  provide  the 
following  information  and 
documentation  as  a  part  of  the 
application  for  the  advance: 

(a)  A  copy  of  the  contract  of  sale: 

(b)  A  copy  of  the  loan  agreement 
mortgage  agreement,  or  deed  of  trust; 

(c)  Documentation  showing  the 
purpose  of  the  loan: 

(d)  Documentation  of  the  balance 
owed  on  the  loan,  mortgage,  or  deed  of 
trust;  and 

(e)  Certification  that  the  structure  has 
not  been  used  as  supportive  housing 
before  the  receipt  of  assistance. 

This  provision  is  made  applicable  by 
the  1988  Amendments  Act  to  all  future 
applicants,  as  well  as  to  any  recipients 
that  were  notified  of  awards  on  or  after 
November  1. 1987.  whose  funds  were 
later  deobligated  by  HUD  upon  learning 
of  the  recipient's  intent  to  use  the  funds 
to  repay  a  debt  made  to  purchase  the 
structure. 

7.  Limitation  on  Cranta  for  Moderate 
Rehabilitation.  Section  446  sets  a  cap  of 
$200,000  on  grants  for  moderate 
rehabilitation.  Under  1 841.1ia  s  grant 
for  moderate  rehabilitation  of  an 
existing  structure  was  limited  to  the 
lower  of  (a)  the  project  limit  (see 

f  841.110(b)(2)):  or  (b)  50  percent  of  the 
cost  of  rehabilitation.  A  grant  for 
moderate  rehabilitation  will  now  be 
limited  to  the  lesser  of  (a)  SZOOOOIk  (b) 
the  project  Umit:  or  (c)  50  percent  of  the 
cost  of  rehabilitatioa.  (See  IV  J  for  the 
special  circumstances  under  wUdi  t 
grant  in  excess  of  SZOaoOO  may  be 
available.) 

8.  Raised  Limits  on  Advances  for 
Acquisition/ Rehabilitation  and  Grants 


for  Moderate  Rehabilitation.  Section 
449(a)  authorizes  the  Secretary  to  raise 
the  Umits  on  advances  for  acquisition/ 
rehabilitation  or  grants  for  moderate 
rehabilitation  from  S20a000  to  $40a000 
in  areas  determined  by  the  Secretary  to 
have  high  acquisition  and  rehabilitation 
costs.  HUD  will  consider  applicants  for 
amounts  above  $200,000  from  applicants 
in  geographic  areas  determined  by  the 
Secretary  to  have  costs  that  exceed  the 
statutory  limits  of  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  17mq)  by 
at  least  75  percent.  (A  list  of  these 
geographic  areas  is  included  in  the 
application  package.  Applicants  may 
also  obtain  a  list  of  the  areas  from  HUD 
Reld  Offices.)  All  requirements  with 
regard  to  matching  funds  are  applicable 
to  increased  advances  or  grants. 

9.  Eligible  Assistance.  Section  447 
provides  that  a  recipient  may  receive 
both  an  advance  for  acquisition/ 
rehabilitation  and  a  grant  for  moderate 
rehabilitation  under  one  application. , 
Under  S  841.100(b).  assistance  was 
limited  to  either  an  advance  for 
acquisition /rehabilitation  or  a  grant  for 
moderate  rehabilitation.  HUD 
anticipates  that  applicants  for  both 
types  of  assistance  will  use  the  advance 
for  acquisition  of  a  structure  and  the 
grant  for  rehabilitation  of  the  structure. 

10.  Site  Control.  Section  450  provides 
that  an  application  for  assistance  must 
furnish  reasonable  assurances  that  the 
applicant  (or  project  sponsor)  will  own 
or  hare  control  of  a  site  for  the  proposed 
project  not  later  dian  six  months  after 
notification  of  an  award  for  grant 
assistance.  Under  the  final  rule  at 
5841.210(bK4)(iv)(A).  applicants  were 
required  to  demonstrate  control  of  a  site 
at  the  time  of  the  application  for 
assistance.  This  change  in  the  rule  will 
permit  approval  of  applications  from 
projects  that  are  not  able  to  gain  control 
of  a  site  until  they  have  been  notified  of 
an  assistance  award.  Reasonable 
assurance  must  be  satisfied  by 
identificatioa  of  a  suitable  site  (a 
suitable  site  is  one  that  meets  the 
requirements  of  { 1 841.210  and  841.330 
appUcable  to  sites)  and: 

(a)  Certification  by  the  applicant  (or 
project  sponsor)  that  it  is  engaged  in 
negotiations  or  in  other  efforts  for  the 
purpose  of  gaining  control  of  the 
identified  site:  or 

(b)  Other  evidence  satisfactory  to 
HUD  that  the  applicant  (or  project 
sponsor)  will  gain  control  of  die 
identified  site. 

Although  section  450  authoriiM  an 
award  of  assistance  to  applicants  (or 
project  sponsors)  that  do  not  have  site 
control,  it  also  provides  that  the  extent 
to  which  an  applicant'(or  project 
sponsor)  has  control  of  a  site  upon 


application  for  assistance  will  be  a 
ranking  criterion  in  the  competition  with 
other  applicants,  as  described  in  rv.13. 

Section  460  also  provides  that  an 
applicant  (or  project  sponsor)  may 
obtain  ownership  or  control  of  a  suitable 
site  different  from  the  one  specified  in 
its  application.  An  applicant  may  not 
change  sites  during  the  appticadoo 
review  period.  Retention  of  an 
assistance  award  is  subject  to  the  new 
site's  meeting  all  requirements  for 
suitable  sites.  If  the  acquisition  or 
rehabilitation  costs  for  the  substitute 
site  are  more  than  the  amount  of  the 
advance  or  grant,  the  recipient  must 
furnish  all  additional  costs.  If  the 
recipient  Is  unable  to  demonstrate  to 
HUD  that  it  is  able  to  furnish  the 
difference  in  costs,  HUD  may  cancel  or 
recapture  the  obligated  funds  and 
reallocate  the  funds  to  other  projects. 

If  a  recipient  (or  project  sponsor)  does 
not  have  control  of  the  site  within  one 
year  after  notification  of  an  award  for 
assistance,  section  450  requires  HUD  to 
cancel  or  recapture  the  obligated  funds 
and  reallocate  the  funds  to  other 
projects. 

This  provision  applies  to  all  future 
applicants  for  assistance  under  24  CFR 
Part  841,  as  well  as  to  any  recipients 
that  were  nobfied  of  awards  on  or  after 
November  1, 1987  and  whose  funds  were 
later  deobligated  by  HUD  upon  learning 
that  the  recipient  no  longer  had 
o%vnership  or  control  of  the  site 
specified  in  its  application  or  that  the 
recipient  wanted  to  change  to  a  site 
different  from  the  site  specified  in  its 
application. 

11.  Matching  Requireatents.  Under 
S  841-125,  whidi  implemented  the 
matdriag  fund  requirements  of  aectioo 
425  of  the  McKinney  Act  the  recipient 
was  reqaired  to  match  the  assistance 
provideid  by  HUD  with  at  least  an  equal 
amount  of  State  or  local  government 
funds,  50  peicait  of  whidi  were  to  be 
State  funds.  The  SO  percent  State  funds 
requirement  could  have  been  waived 
where  HUD  determined  that  the  State 
was  experiencing  a  severe  financial 
hardship  and  that  local  governments  in 
the  area  to  be  served  would  furnish  the 
difference.  Section  452  of  the  1988 
Amendments  Act  provides  that  a  State 
submitting  an  application  for  permanent 
housing  must  certify  that  it  will 
supplement  the  assistance  provided  by 
HUD  with  an  equal  amount  of  funds 
from  non-Federal  sources.  The 
requirement  that  a  portion  of  the 
matching  fmds  be  from  local 
government  funds  and  the  provision  for 
a  waiver  for  financiaDy  burdened  States 
have  been  eliminated. 
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Section  452  defines  the  term  "funds 
from  non-Federal  sources"  to  include  a 
number  of  sources  that  can  be  used  as 
matching  funds  for  an  advance  or  grant. 
HUD  will  recognize  matches  to  the 
extent  they  are  paid  from  sources  other 
than  a  Federal  assistance  program, 
including  the  permanent  housing 
program,  to  avoid  inappropriate  double- 
counting  of  the  amounts  involved  and 
the  dilution  of  the  purpose  of  the 
program's  matching  requirements.  A 
State  may  include  in  the  calculation  of 
its  matching  funds: 

(a)  State  or  local  agency  funds; 

(b)  Salaries  paid  to  stan  to  carry  out 
the  program  of  the  recipient: 

(c)  Tbne  and  services  contributed  by 
volunteers  to  carry  out  the  program  of 
the  recipient  valued  at  $5.00  an  hour, 

(d)  Contributions  of  materials: 

(e)  Contribution  of  a  fee  ownership  in 
a  structure  to  the  extent  of  the  fair 
market  value  of  the  structure; 

(f)  Contribution  of  a  leasehold  interest 
in  a  structure  to  the  extent  of  the  fair 
rental  value  of  the  structure: 

(g)  Rental  income  paid  by  residents  of 
permanent  housing  under  \  841.320, 

Although  section  452  does  not  include 
cash  contributions  from  third  parties  as 
a  source  of  non-Federal  funds,  HUD 
recognizes  such  contributions  as  a 
source  of  matching  funds. 

HUD  will  include  the  value  of  the 
matching  funds  in  the  calculation  for  the 
type  of  assistance  to  which  they  are 
related  For  example,  a  contribution  of 
materials  will  be  included  in  the 
calculation  of  a  match  for  an 
acquisition/rehabilitation  advance  or  a 
moderate  rehabilitation  grant  if  the 
materials  will  be  used  in  the 
rehabilitation  of  a  structure  for  use  as 
permanent  housing.  A  contribution  of 
materials  that  would  fall  within  Uie 
definition  of  operating  costs  under  IV.2 
will  be  included  in  the  match  for 
operating  costs  assistance.  A 
contribution  of  a  fee  ownership  in  a 
structure  will  be  included  in  the  match 
for  an  acquisition/rehabilitation 
advance,  and  a  contribution  of  a 
leasehold  interest  will  be  included  in  the 
match  for  a  grant  for  operating  costs. 

Volunteer  time  and  services  will  also 
be  included  in  the  calculation  of  the 
match  for  the  type  of  assistance  to 
which  such  time  and  services  are 
related.  For  example,  if  volunteers  assist 
in  the  rehabilitation  of  the  structure,  the 
contribution  will  be  calculated  as  a 
match  for  an  acquisition/rehabilitation 
advance  or  a  moderate  rehabilitation 
grant.  If  outside  service  providers 
donate  supportive  services  or  if 
volunteers  assist  in  administration  of 
the  program,  the  value  of  their  services 
will  be  calculated  as  a  match  for 


operating  costs.  Staff  salaries  will  be 
included  as  a  match  for  operating  costs. 

12.  Number  of  Residents.  Under 
S  841.325,  a  permanent  housing  program 
consisting  of  dwelling  units  in  a  rental 
building,  condominium,  or  cooperative 
may  not  serve  more  than  eight  persons 
and  their  families  (if  the  head  of  the 
family  or  spouse  of  the  head  of  the 
family  is  a  handicapped  homeless 
person).  If  the  permanent  housing  is  a 
group  home,  the  project  may  not  serve 
more  than  eight  handicapped  homeless 
persons,  and  may  not  serve  the  families 
of  such  persons.  Section  444  of  the  1988 
Amendments  Act  permits  HUD  to  waive 
this  limitation  on  the  number  of 
residents  if  the  applicant  demonstrates 
that  local  maiket  conditions  dictate  the 
development  of  a  larger  project  and  that 
a  larger  project  will  achieve  the 
neighboriiood  integration  objectives  of 
the  |Ht>gram  within  the  community. 

HUD  anticipates  that  requests  for 
waivers  of  S  841.325  will  be  from  project 
sponsors  of  permanent  housing  located 
in  densely  populated  urban  areas  where 
supportive  services,  such  as  health 
facilities,  employment  opportunities,  or 
public  transportation,  are  concentrated. 
HUD  will  grant  the  waivers  on  a  case- 
by-case  basis. 

13.  Ranking  Criteria.  The  1968 
Amendments  Act  authorizes  an 
additional  criterion  to  be  included  in  the 
ranking  criteria  described  in 
f  841.215(b).  Section  450  provides  for  the 
inclusion  of  the  extent  to  which  an 
appbcant  has  control  of  the  site  of  the 
proposed  project  In  assessing  an 
application  under  this  factor,  HUD  will 
award  the  most  points  to  an  applicant 
that  demonstrates  that: 

(a)  The  applicant  (or  project  sponsor) 
owns  or  has  a  contract  of  sale  for  the 
site  at  the  time  of  the  application: 

(b)  The  appUcant  (or  project  sponsor) 
has  a  lease  for  the  site  for  a  period  of  10 
years  from  the  date  of  the  application; 

(c)  The  applicant  (or  project  sponsor) 
has  an  option  to  purchase  the  site  at  the 
time  of  the  application;  or 

(d)  Tlje  applicant  (or  project  sponsor) 
has  an  option  to  lease  the  site  for  a 
period  of  10  years  from  the  date  of  the 
application. 

14.  Environmental  Review.  Section 
443  provides  that  the  provisions  of,  and 
regulations  and  procedures  applicable 
under,  section  104(g)  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.a  5304(g))  shall  apply  to  assistance 
and  projects  under  Titie  IV  of  the 
McKiimey  Act  Section  104(g)  provides 
that  in  lieu  of  the  environmental 
protection  procedures  otherwise 
applicable,  the  Secretary  may  provide 
for  the  release  of  funds  for  particular 
projects  to  grantees  who  assume  all  the 


responsibilities  for  environmental 
review,  decisionmaking,  and  action 
imder  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321)  (NEPA)  and 
the  other  provisions  of  law  specified  by 
the  Secretary  that  would  apply  to  the 
Secretary  were  the  Secretary  to 
undertake  such  projects  as  Federal 
projects.  HUD  regulations  implementing 
section  104(g)  are  found  in  24  CFR  Part 
58,  and  the  Secretary  has  specified  the 
other  provisions  of  law  under  which 
environmental  responsibilities  are  to  be 
assumed  by  grantees  in  24  CFR  58.5. 
(These  authorities  include  the  floodplain 
restrictions  discussed  in  IV.15.) 

As  applied  to  permanent  housing,  the 
Department  views  section  443  as 
authorizing  the  Secretary  to  require 
States  (as  the  appUcants  under  ]  841.5) 
to  assume  the  responsibiUty  for 
assessing  the  environmental  effects  of 
each  appUcation  for  assistance  in 
accordance  with  the  procedural 
provisions  of  NEPA.  the  related 
environmental  laws  and  authorities,  and 
HUD's  implementing  regulaL  ons  in  24 
CFR  Part  58.  In  accordance  with  the  new 
statutory  authorization,  HUD  wiU,  in 
connection  with  future  permanent 
housing  advances  and  grants,  provide 
for  assumption  of  these  responsibilities 
by  States.  Relevant  reviews  completed 
for  purposes  of  another  McKinney  Act 
program  or  other  HUD  program  may 
suffice  for  purposes  of  permanent 
houshig.  where  permitted  under  Part  58. 

Since  applicants  will  now  be 
responsible  for  performing  the 
environmental  review  under  section 
104(g)  and  24  CFR  Part  58,  the 
environmental  review  process  will  be 
independent  of  the  threshold  review  and 
ranking  process,  and  the  applicant  may 
complete  the  environmental  review  after 
those  processes  and  after  selection  for 
funding.  Therefore.  S  841.210(b)(7)  will 
not  be  in  effect  and  HUD  will  not 
consider  environmental  impacts  or  time 
delays  associated  with  mitigation 
measures  for  such  proposals  in  ranking 
the  applications.  Similarly,  the  provision 
in  §  841.210(b)(7)  that  apphcations 
requiring  Environmental  Impact 
Statements  (EIS)  will  not  pass  threshold 
review  will  not  be  enforced. 

On  August  la  1988,  HUD  amended  iU 
environmental  regulations  at  24  CFR 
Parts  50  and  58  to  exclude  certain 
activities  under  HUD  homeless 
assistance  programs  from  the  NEPA 
requirements  of  Parts  50  and  58  (53  FR 
30186).  (The  amendments  were 
published  in  conjunction  with  HUD's 
final  rule  governing  the  Emergency 
Shelter  Grants  Program.)  These 
"categorical  exclusions"  &x»m  NEPA 
review  are  for  activities  that  HUD 
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b«IievM  lack  potential  significant  effect 
on  tite  human  envirbanient  Specifically, 
the  activitiee  consist  of  sudi  services  as 
health,  sobstanoe  abuse  and  counseling 
•ervices.  the  provision  of  oeals  and 
payment  of  rent  utility  and  maintenance 
costs,  and  similar  activities  that  do  not 
involve  physical  change  to  buildings  or 
sitae.  Environmental  review  focuses  on 
new  site  selection  or  physical 
development  activities  such  as 
construction,  property  rehabilitation, 
renovation,  and  conversion.  Althou^ 
the  activities  described  above  and 
certain  other  activities  may  be 
categorically  excluded  from  the  NEPA 
requirements,  they  are  not  excluded 
from  the  individual  compliance 
requirements  of  other  environmental 
statutes,  executive  orders,  and  HUD 
standards  listed  in  Si  504  and  5&5. 
where  applicable.  However,  activities 
consisting  solely  of  supportive  services 
and  software  normally  do  not  require 
environmental  review  under  NEPA  or 
the  related  audiorities  if  diey  do  not 
directly  require  physical  development  or 
site  selection  {i.e^  use  of  a  building  not 
previously  used  for  purposes  of  the 
program).  Such  activities  that  trigger 
neither  NEPA  nor  the  related  authorities 
are  defined  as  "exempt"  under  Part  Sft. 
Procedures  for  applicant  submission  of 
environmental  certifications  and 
Requests  for  Release  of  Funds  apply  to 
new  site  selections  and  to  the  fundiJEig  of 
physical  development  activities.  Thaaa 
procedures  do  not  apply  to  activities 
that  are  detennined  and  documented  to 
be  "exempt" 

Applicants  and  9«ntees  era 
cautioned  that  under  section  104^ 
HUD  may  not  reiease  permanent 
housing  funds  for  a  proiect  if  the 
grantee,  a  subgrantee.  or  another  party 
ooamits  permanent  housing  funds  (ac 
incars  any  costs  or  expenditures  to  be 
paid  for.  or  reimbursed  with,  such  funds) 
before  the  grantee  submits  its  request 
for  releaae  of  permanent  housing  funds 
to  HUD. 

15.  Floodpkiina  Restrictiona.  Section 
451  of  the  1988  Amendments  Act 
requires  that  the  Sood  ptotaction 
standards  for  housing  acqntoed. 
rehabilitated,  or  assisted  with 
SupfXMlive  Housing  Demonstration 
funds  aaay  be  ao  Biaca  restrictive  than 
those  appUcabla  andv  Baacntive  (Mer 
11988.  Floodplain  ManagSMOt  (May  ai 
1977)  to  the  other  prograsM  aadar  TItIa 
rv  of  Itw  McKinney  Act  Ther^oce.  the 
restoictions  widi  respect  to  location  of 
protects  in  fioodplains  cootoinad  in  the 
final  rata  at  1 841.2ia(bK4KivHQ  no 
longer  apply  to  applicants  for  assistance 
under  the  perataaeBt  housing  far  the 
handicapped  homeleas  program.  HUD 


intannats  section  451  to  mean  diet  for 
ptojhMits  located  in  fioodplains.  die  eight- 
step  process  of  public  notification  and 
dsdaiOMiaking  oodine  in  dw  U.S. 
Water  Rsaources  Council  Ploodplain 
Management  Cuidelinee  (43  PR  6030, 
February  10, 1978)  must  be  undertaken 
by  the  applicant  before  any  decision  is 
made  on  the  environmental 
acceptabdity  of  die  project  site  for 
homeless  assistance.  Grantees  with 
projects  in  fioodplains  will  perform  the 
ei^t-step  process  at  the  time  they 
perform  tiM  environmental  review  (see 
IV.14). 

The  eight-step  process  applies  to  all 
applications  for  projects  for  critical 
actions  within  the  500-year  floodplahL 
Critical  actions  include  those  projects 
taitended  to  serve  developmentaUy 
disabled,  chronically  mentally  ill  or 
mobility  impaired  residents  and, 
therefore,  include  all  permanent  housing 
projects.  AppUcants  with  proposed 
projects  located  in  a  500-year  floodplain 
shonld  be  aware  that  the  public 
notification  and  decisionmaking  process 
takes  a  minimum  of  30  days  from  the 
time  the  first  pubUshed  notice  in  the 
process  appears. 

Executive  Order  11988  requires  the 
applicant  to  consider  alternatives  to 
avoid  adverse  impacts  associated  with 
the  occupancy  and  modification  of 
fioodplains.  The  alternatives  may 
include  actions  resulting  in  less  risk  to 
human  life  or  property.  The  review 
process  may  result  in  specific  mitigation 
requirements  or  rejection  of  the  site.  As 
part  of  the  eight-step  process,  the 
applicant  must  reevaluate  alternatives 
to  projects/sites  located  in  fioodplains. 
If,  after  initial  approval,  an  applicant 
changes  the  site,  any  new  site  will  be 
subject  to  a  complete  environmental 
review,  including,  as  applicable,  the 
eight-step  public  notification  and 
decisionmaking  procedure  for  sites 
located  in  fioodplains. 

The  Flood  Disaster  Protection  Act  of 
1973  (42  U.S.C  4001-4128)  and  HUD 
regulations  prohibit  the  approval  of 
appUcations  far  projects/ sites  located  in 
an  area  idantified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards 
unless:  (1)  The  ooaununity  in  which  the 
area  is  situated  is  partidpatiag  in  the 
National  Fload  bisaranoe  Pro^mm  (not 
saapandad  or  withdrawn)  (see  44  (TR 
Parts  fi0-79)  or  less  than  a  year  has 
passed  since  FEMA  notification 
regarding  such  haxards:  and  (2)  flood 
insurance  is  obtained  as  a  cacMhtioa  of 
approval  of  the  application. 

Appteants  with  profects/sites 
(determlaad  through  the  eight-step 
process  to  be  environmentally 


accepteble)  that  are  located  in  an  area 
that  has  been  identified  by  FEMA  as 
having  special  flood  hazards  will  be 
required  to  obtain  and  maintain  flood 
insurance  under  the  National  Flood 
Insurance  Program.  This  is  a  separate 
requirement  from  the  Executive  Order 
11988  procedures,  and  the  availability  of 
flood  insurance  does  not  satisfy  the 
eight-step  public  notification  and 
decisionmaking  procedures  of  the 
Floodplain  Management  Guidelines. 

16.  Drug-  and  Alcohol-Free  FacUiUe*. 
Section  402  of  the  1988  AmendmenU  Act 
requires  grantees,  recipients,  and  project 
sponsors  under  each  of  the  homeless 
housing  programs  authorized  by  Title  IV 
of  the  MdGnney  Act  to  administer,  in 
good  faith,  a  policy  designed  to  ensure 
that  the  homeless  facility  is  free  from 
the  illegal  use,  possession,  or 
distribution  of  dnigs  or  alcohol  by  ite 
beneficiaries.  For  more  information 
concerning  this  requirement  potential 
applicants  are  encouraged  to  read  to 
Notice  on  Comprehensive  Homeless 
Assistance  Plans,  published  in  the 
Federal  Register  on  December  28. 1968 
(53  FR  52800). 

V.  Appikadon  Process    Transitional 
Housint 

One  of  the  purposes  of  this  Notice  is 
to  announce  the  availability  of  $65 
miUion  in  funds  for  transitional  housing 
appropriated  by  the  Department  of 
Housing  and  Urban  Development- 
Independent  Agencies  Appropriations 
Act  1989.  The  Department  also  is 
aimouncing  the  availability  of  an 
additional  $24.6  million  in  funds,  which 
has  been  reallocated  to  the  transitional 
housing  program  from  funds  that  were 
set  aside  from  FY  1987  and  FY  1988 
appropriations  for  the  permanent 
housing  program  but  were  not  obligated 
for  that  program.  Section  455  of  the  1968 
Amendments  Act  requires  the  Secretary 
to  reallocate  to  transitional  housing  any 
amounts  set  aside  for  permanent 
housing  that  will  not  be  required  to  fond 
approvable  applications  for  permanent 
housing  funds.  Therefore,  the 
Department  has  reallocated  $24.8  miUion 
in  unused  funds  set  aside  for  permanent 
housing  to  the  transitional  housing 
program,  making  a  total  availability  of 
$80.6  million  in  funds  for  transitional 
housing. 

Sectkm  42a(b)  of  die  McKinney  Act 
requires  that  at  least  $20  miUion  in  funds 
for  any  fiacai  year  be  set  aside  for 
transitional  housing  projects  that  serve 
homeless  fandUes  wHh  children. 
Therefora.  at  least  $20  ohllion  of  die 
total  985  million  in  frnids  for  transitional 
housing  will  be  set  aside  for  projecta 
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that  serve  homeless  families  with 
children. 

An  application  package  is  available 
that  describes  the  information  and 
documents  that  transitional  housing 
applicants  must  submit  The  application 
package  identifies  all  rafonnation  and 
documents  that  must  be  submitted  by 
the  application  deadline,  as  well  as  the 
information  and  documents  that  anist  be 
submitted  upon  preliminary  apinT>val  of 
the  application.  The  package  wrill  be 
provided  upon  the  written  or  oral 
request  of  any  party  BMde  to  the  (Xfice 
of  Supportive  Housing  Demonstration 
Program  at  the  address  set  forth  in  the 
beginning  of  this  document  or  by  calling 
(202)  755-1514  or  755-1525.  Hearing  or 
speech  impaired  individuals  may  caD 
HUD'S  TDD  number  (202)  428-0015. 
(These  nimibers  are  not  toll-free.] 

AppUcations  must  be  in  the  form 
prescribed  by  HUD  and  must  be 
received  at  the  specified  address  no 
later  than  5:15  p.m.  (e.s.t)  on  March  30, 
1988.  Late-filed  and  incomplete 
applications  will  be  rejected. 

Following  the  expiration  of  the  March 
30, 1989  deadline,  hlUD  headquarters 
will  review,  rate,  and  rank  the 
applications  in  a  manner  consistent  with 
the  selection  procedures  described  at 
S8  840.207-840.225,  as  modified  by  die 
statutorily  required  changes  to  those 
procedures  announced  in  section  ID  of 


this  Notice.  HUD  will  aruonaae  its  final 
selections  no  later  Uian  July  10, 1988.  No 
information  rejgarding  tbe  status  of 
applttations  wrill  be  released  until  final 
selections  are  made. 

VL  Appscatlan  ^Tooees-Petmaiieut 


Tliis  Notice  aimounces  the  availability 
of  $15  million  in  funds  far  pennanent 
housing  apprqmated  by  die  Department 
of  Housing  and  Urban  Development- 
Independent  Agencies  Appropriations 
Act  1989. 

An  application  package  is  available 
that  describes  the  information  and 
documents  required  from  applicoits  for 
assistanoe  for  permanent  houinng 
projects.  The  a^ication  package 
identifies  all  fafacmotion  and  documents 
diat  mast  be  aabmitted  by  die 
application  deadline,  as  well  as  the 
information  and  documents  that  must  be 
submitted  upon  preliminary  approval  of 
the  application.  The  package  will  be 
provided  to  eligible  states  upon  %vritten 
or  oral  request  to  die  Office  of 
Supportive  Housing  Demonstration 
Program  at  the  address  set  forth  in  the 
begging  of  this  document  or  by  caUing 
(202)  755-1514  or  755-1525.  Hearing  or 
speech  impaired  individuals  may  call 
HUD'S  TDD  number  (202)  426-0015. 
(These  numbers  are  not  toll-free.) 

Applications  must  be  in  the  form 
prescribed  by  HUD  and  must  be 


received  at  the  specified  address  no 
later  dian  sns  pjn.  (e.s.t.)  00  April  27. 
1989.  Late-filed  and  incomplete 
appbcations  will  be  rejected. 

Following  «ie  expiration  of  the  April 
27, 1989  deadline,  HUD  headquarters 
will  review,  rate,  and  rank  the 
applications  in  a  manner  consistent  with 
the  selection  procedures  described  at 
{f  841.a07-841.2S5,  as  modified  by  die 
statutory  required  dianges  to  those 
procedures  announced  in  section  IV  of 
this  notice.  HUD  will  announce  its  final 
selections  no  later  than  )u]y  31, 198a  No 
information  regardiiig  the  status  of 
applications  will  be  released  until  final 
selections  are  made. 

Va.  Other  MattiBS 

The  revised  collection  of  information 
requirements  contained  in  this  notice 
were  submitted  to  OMB  for  review 
under  section  3504(h)  of  die  Paperwork 
Reduction  Act  of  198a  Sectioru  V  and 
VI  of  this  notice  have  been  determined 
by  the  Department  to  contain  collection 
of  information  requirements  not 
included  in  the  Department's        ~~ 
assessments  of  the  burden  of  these 
requiremento  when  they  were  originally 
approved  by  OMB  on  July  1, 1968  under 
contixtl  number  2502-0361.  Information 
on  the  revised  reporting  burden  is 
provided  as  follows: 


Number  o« 
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Frequency 
o<  fssporwe 

Hnnper 

rasponee 

Bwtlsn 
hour* 

—Afiflirjtin»                                                                                        

too 

100 
100 

300 
300 

1 
1 
1 

1 
1 

44 

1 

14 

44 

1 

4/100 

— FfMimn  RatMM 

100 

TransSHSG: 

— Appidtem , 

1.400 

— n«oon*«"pino 

13.200 

— FfwrmRflMMi 

300 

'  

Total  Annual  Burden ._.                  ._          „         .    _ 

19.400 

.._    

A  Finding  of  No  Significant  Impact 
with  respect  to^the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960, 42  U.S.C  {  4332.  The  Finding  is 
available  for  public  inspection  during 
regular  business  hours  at  the  Office  of 
Rules  Docket  Clerk.  Room  10276, 
Department  of  Housing  and  Urban 
Development  451  Sevendi  Stieet  SW., 
Washington,  DC  20410. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
detennined  that  some  of  the  policies  in 
this  Notice  will,  have  a  potential 


significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
homeless  families.  The  Notice  makes 
available  $100  million  for  the  Supportive 
Housing  program.  Both  transitional 
housing  and  permanent  housing  that 
serve  families,  including  families  with 
children,  are  eligible  for  funding  under 
the  program.  Participation  of  families  in 
the  program  can  be  expected  to  support 
family  values,  by  helping  families 
remain  together  by  enabling  them  to 
live  in  decent  safe,  and  sanitary 
housing:  and  in  the  case  of  transitional 
housing,  by  encouraging  them  to  acquire 
the  skills  and  knowledge  necessary  to 
Uve  independendy  in  mainstream 
American  society. 


Tbe  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  that  the 
amendment  made  by  section  443  of  tbe 
1988  Amendments  Act  will  have 
federalism  implications.  That  section 
provides  diat  HUD  shall  apply  the 
provisions  of,  and  regulations  and 
procedures  under,  section  104(g)  of  the 
Housing  and  Community  Development 
Act  of  1974  to  assistance  and  projecta 
under  Tide  IV  of  die  McKinney  Act 
Section  104(g)  provides  that  the 
Secretary  may  require  applicants  with 
the  legal  capacity  to  do  so  to  assume  the 
responsibilities  for  environmental 
review,  decisionmaking,  and  action 
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under  the  National  Environmental  PoUcy 
Act  of  1989  and  the  other  prevlskHM  of 
law  specified  by  the  Secretary  that 
would  apply  to  HUD  were  HUD  to 
undertake  euch  pro)ecta  a*  Federal 
project*.  HUD  is  announcing  in  this 
Notice  that  it  will  require  SUtee  and 
other  governmental  entities  with  general 
governmental  powers  to  assume  those 
responsibilities.  While  the  delegation  of 
these  responsibilities  under  section 
104(g)  is  discretionary  with  HUD,  it  is 
autlKMixed  by  and  clearly  the  intent  of 
section  443  of  the  1968  Amendments 
Act  llierefore.  the  policy  is  not  subject 
to  review  under  Executive  Order  12812. 
This  rule  does  not  constitute  a  "major 
rule**  as  that  term  is  defined  in  section 
1(d)  of  Executive  Order  12291  issued  by 
the  President  on  February  17, 1981.  An 


analysis  of  the  rule  indicates  that  it  does 
not  (1)  Have  an  annual  effe<;t  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  of  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  signincant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  806(b) 
(the  Regulatory  Flexibility  Act),  die 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Only  a  limited 


number  of  small  entities  wiU  be  eligible 
for  and  affected  by  this  program 
because:  (1)  The  current  fumlins  level    - 
will  support  only  a  limited  number  of 
recipients;  and  (2)  recipients  under  the 
program  include  small  and  large  private 
nonprofit  organizations  and  government 
entities. 

This  document  was  not  listed  on  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  24, 
1988  (53  FR  41974). 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.178.. 

Dated-  lamiary  3, 1968. 
TlMNiias  T.  Demeiy, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc  80-283  Filed  1-0-68:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  r 

Office  of  the  Assistant  Secretary  for 
Housing    Federal  Housing        • 
CommlMioiiei 

24  CFR  Parts  840  and  841  ■ 

rDeck*tNo.R-t»-1433;FR-2S81)        : 

Supportive  Houeing  Demonstration 
Program;  Cross  Reference    ' 

AOENCV:  Omce  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD.      . 


ACnoM;  Proposed  rule;  cross  reference. 


:  In  a  Notice  published 
elsewhere  in  today's  Federal  Register, 
HUD  is  announcing  the  availability  of 
$104.6  million  for  the  Supportive 
Housing  Demonstration  program.  The 
Notice  also  announces  dianges  to  the 
Supportive  Housing  final  rule  (24  CFR 
Parts  840  and  841),  which  implement 
amendments  contained  in  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L  100- 
628,  approved  November  7, 1988). 
Although  the  changes  are  published  for 
immediate  effect,  the  public  is  invited  to 


comment  on  the  changes  for 
consideration  in  developing 
amendments  to  the  final  rule  within  12 
months  of  enactment  of  the  McKinnpy 
legislative  amendments.  Comments 
received  by  March  27. 1989.  will  be 
considered  in  amendments  to  the  final 
rule. 

Dated:  January  S.  1989. 

lames  E.  Sdioenberger,  ! 

General  Deputy  Assistant  Secretary  for 
Housing. 

|FR  Doc.  89-117  Filed  1-6-88;  8:45  am) 
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OEPARmENT  OF  HOUSING  AND 
URBAN  DEVELOPyENT 

Office  of  ttM  Aaeistant  Secretary  for 
Community  Planning  and 
ueveiOfimeni 

(Docket  Na  N-a»-1Me;  Fft-2S621 

Emergency  Shelter  Grants  Program; 
Notice  of  Fund  AvataMtty;  Amended 
Program  Requirements 

AOtNCv:  OfTice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 


:  This  Notice  announces  the 
availability  of  $46,500,000  for  the 
Emergency  Shelter  Grants  (ESG) 
program,  appropriated  by  the 
Department  of  Housing  and  Urban 
Development-Independent  Agencies 
Appropriations  Act.  1980  (Pub.  L  lOO- 
404.  approved  August  19. 1988).  The 
Notice  also  implements  amendments  to 
the  ESG  program  contained  in  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988 
(Pub.  L  100-«2a  approved  November  7. 
1988).  These  amended  requirements:  (1) 
Enable  States  to  distribute  ESG  funds 
directly  to  private  nonprofit 
organizations  if  the  relevant  unit  of 
general  local  government  certifies  that  it 
approves  the  proposed  project:  (2) 
increase  from  15  to  20  percent  the 
proportion  of  ESG  iMfttance  that  a 
State  or  unit  of  local  government  may 
use  to  provide  esaential  services;  (3)  in 
the  case  of  State*,  provide  that  each 
State  administer  its  grant  so  that  on  an 
aggregate  basis,  the  amount  that  its 
State  recipients  expend  on  esaential 
services  does  not  exceed  the  20  percent 
limitation;  (4)  permit  ESG  funds  to  be 
used  for  homeless  prevention  efforts:  (5) 
in  ttie  case  of  assistaoce  solely  for 
operating  costs  and  essential  services, 
require  that  the  homeless  services  or 
shelters  be  made  available  for  the 
period  during  which  Uie  aasistanos  is 
provided,  without  regsrd  to  a  particular 
site  or  structure,  as  long  as  the  same 
general  population  is  served:  and  (6) 
provide  for  the  assumption  of 
environmental  review  responsibilities 
by  certain  grantees  and  recipients.  This 
Notice,  and  the  public  comments 
received  by  the  Department  on  the 
Notice,  will  form  the  basis  for  a  final 
rule  to  be  published  no  later  than 
November  7, 1900. 

vncilVI  OATl:  January  9. 1980. 
ADonaaa.  Interested  persons  are  invited 
to  submit  comments  on  this  Notice  to 
the  Rules  Docket  Clerk.  Office  of 
General  Counsel.  Room  10276, 


Department  of  Housing  and  Urban 
Developoent.  451  SevenUi  Street  SW, 
Washington.  DC  204ia  Comomnicatioas 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
above  address. 

MM  sunTMBn  iMpniiiiaTinsi  ootfTacT; 
James  R.  Broughman,  Director, 
Entitlement  Qties  Division.  Room  7281 
Department  of  Housing  and  Urtian 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-6977.  For  matters  relating  to 
Emergency  Shelter  Grants  to  States, 
James  N.  Forsberg.  Director,  State  and 
Small  Cities  Division.  Room  7104. 
telephone  (202)  755-6322.  Hearing  or 
speech  impaired  individoals  oiay  caB 
HUD'S  TDD  number  (202)  42&-0015. 
[These  are  not  toll-free  telephone 
numbers]. 

SUaM^MCNTAflY  INPOMNATION:  The 

information  collection  requirements 
contained  in  this  Notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under  the 
Paperwork  Reduction  Act  of  1960  and 
have  been  assigned  0MB  control 
nnaiber  2505-0089.  Public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collectioB  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infbrmatioa  inclading 
saggestkMis  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urt>an 
Development.  Rules  Docket  Clerk.  451 
Seventh  Street  SW..  Room  10276, 
Washingtoa  DC  20410:  and  to  die  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Bu4iM, 
Washington.  DC  20603. 

L  Background 

The  Emergency  Shelter  Grants  (ESG) 
program  was  first  enacted  as  Part  C  of 
Title  V  of  HUD'S  appropriation  for  fiacai 
year  1987.  ■  The  Part  C  program 


^ 


OdBVBT 


'  SMtton  Mlttl.  P«ib.  L  SS-SQO  [a.^^^ 
IS  isas)  and  Pub.  L  8S-Set  (approvodC...  ^ 
isasi.  nwkiag  apprapriaHoM  n  provVM  fw  ta  MJL 
S3U.  SSlli  Cai«.  2ri  8ms.  fiaaSMa*  pMMd  bf  *• 
HoMM  of  RefrMmUUvw  and  t>y  the  S««alt|.  to  Hm 
extent  and  in  the  manner  provided  for  in  K  Rep. 
No.  077,  gaih  Cons.  2d  See*.  (1985(. 


authorized  HUD  to  make  grants  to 
States,  units  of  general  local 
government,  and  private  nonprofit       j 
organizations  for  the  renovation, 
rehabilitation,  or  conversion  of  buildings 
for  use  as  emergency  shelters  for  the 
homeless,  for  the  payment  of  certain 
operating  expenses,  and  for  essential 
social  service  expenses  in  connection 
with  emergency  shelters  for  the 
homeless.  HUD  published  a  proposed 
rale  and  program  requirements  to 
implement  the  ESG  program  on 
December  17. 1988  (51  FR  45278). 

On  July  22. 1987,  President  Reagan 
approved  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Pub.  L  100- 
77)  (dw  McKinney  Act).  Subtitle  B  of 
Title  IV  of  the  McKiimey  Act 
reauthorized,  with  amendment,  the  ESG 
program.  HUD  published  a  proposed 
rule  for  Subtitle  B  on  November  6. 1987 
(52  FR  42664).  A  Hnal  rule  governing  the 
ESG  program  was  published  on  August 
10. 1988  (53  FR  30186)  (ESG  final  rule). 

Because  the  Department  perceived 
that  certain  McKinney  Act  provisions 
required  implementation  before  the  ESG 
Hnal  rale  could  take  effect  two  Notices 
were  separately  published  in  the  Federal 
Register.  On  September  4. 1987,  the 
Department  published  a  Notice  (52  FR 
33790)  identifying  the  McKinney  Act 
provisions  that  would  be  implemented 
immediately,  and  those  that  would  take 
effect  in  the  ESG  final  rale.  On  October 
19, 1987,  HUD  published  a  Notice  (52  FR 
38864)  implementing  the  authority  under 
section  414(b)  of  the  McKinney  Act  to 
waive  the  percentage  limitation  on 
essential  services  by  units  of  local 
government 

D.  1989  Hsal  Year  Appropriatioas; 
Amendments  Under  tlie  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988 

The  Department  received  an 
appropriation  of  $46,500,000  for  fiscal 
year  1969  for  the  Emergency  Shelter 
Grants  program  under  the  Department  of 
Housing  and  Urban  Development- 
Independent  Agencies  Appropriations 
Act  1980  (Pub.  L  100-404.  approved 
Aagast  19, 1988)  (the  Appropriations 
Act). 

Subsequently,  on  November  7. 1988, 
President  Reagan  approved  the  Stewart 
B.  McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L  IQP- 
628)  (the  1968  McKinney  Act).  The  1968 
MclGnney  Act  makes  a  number  of 
substantive  amendments  to  the  ESG 
final  rale.  These  include:  (1)  Permitting 
Stales  to  distribute  ESG  funds  directly 
to  private  nonprofit  organizations  if  the 
relevant  unit  of  general  local 
government  certifies  that  it  approves  the 
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proposed  project:  (2)  increasing  from  15 
to  20  percent  the  proportion  of  ESG 
assistance  that  a  State  or  unit  of  local 
government  may  use  to  provide 
essential  services:  (3)  in  the  case  of 
States,  providing  that  each  State 
administer  its  grant  so  that  on  an 
aggregate  basis  the  amount  that  its  State 
recipients  expend  on  essential  services 
does  not  exceed  the  20  percent 
limitation:  (4)  permitting  ESG  funds  to 
be  used  for  homeless  prevention  efforts: 
(5)  in  the  case  of  assistance  solely  for 
operating  costs  and  essential  services, 
specifying  that  the  homeless  services  or 
shelters  be  made  available  for  the 
period  during  which  the  assistance  is 
provided,  without  regard  to  a  particular 
site  or  stracture,  as  long  as  the  same 
general  population  is  served:  and  (6) 
providing  for  the  assumption  of 
environmental  review  responsibilities 
by  certain  grantees  and  recipients. 

In  accordance  with  section  485  of  the 
1988  McKinney  Act  the  Department  is 
required  to  implement  the  1988 
amendments  by  arJotice,  with  a  final 
rale  to  be  published  within  12  months  of 
the  date  of  statutory  enactment 
Consequently,  the  provisions  discussed 
below  are  elective  immediately  and. 
combined  with  those  provisions  of  the 
August  la  1988  ESG  Hnal  rale  that 
remain  unaffected  by  this  Notice,  will 
govern  the  allocation  and  use  of  funds 
under  the  ESG  program  until  the  final 
rale  is  published. 

1.  Distribution  of  Assistance  by  States 
to  Private  Nonprofit  Orgaaizations 

Section  413  of  the  McKinney  Act 
required  States  to  distribute  all  their 
grant  amounts  to  units  of  general  local 
government  Section  421  of  the  1968 
McKinney  Act  amended  section  413  to 
permit  States  to  distribute  funds  to 
private  nonprofit  organizations  as  welL 
The  Senate  Committee  on  Banking. 
Finance  and  Urban  Affairs  expressed  a 
specific  concern  resulting  horn  States' 
inability  to  contract  directly  with 
nonprofits  under  the  initial  ESG 
legislation: 

Under  the  existing  ESG  program.  State*  are 
required  to  contract  with  local  ^vemments 
which,  in  turn,  may  contract  with  nonprofit 
organizations.  The  Committee  believes  that 
the  limitation  has  impaired  program 
operation  in  two  aignincanl  ways. 

First,  the  "three-step  contracting" 
requirement  has  caused  delays  and 
administrative  burden,  particularly  in  smaller 
cities  and  towns  where  government  boards 
with  contrat:1ing  authority  meet  sporadically. 

Second,  many  slates  have  shelter 
assistance  programs  that  predate  the  ESG 
program  and  provide  for  direct  contracting 
ktelween  the  state  and  siieiter  operator  tiie 
ESG  program,  therefore.  h«s  re<|uired  tlie 
establishment  of  two  parallel  administrative 


systems.  (S.  Rep.  No.  100-383. 100th  Coa^.  2d 
Sess.  4  (1968). 

However,  it  should  be  noted  that 
distributions  to  nonprofit  organizations 
are  permitted  only  where  the  unit  of 
general  local  government  in  which  the 
assisted  projects  are  to  be  located 
certifies  that  it  approves  the  proposed 
project.  This  certification  must  be 
submitted  to  the  State  at  the  time  the 
nonprofit  organization  seeks  funding 
from  the  State.  If  the  nonprofit 
organization  intends  to  provide 
homeless  assistance  in  a  nimiber  of 
jurisdictions,  the  certification  of 
approval  must  be  submitted  by  each  of 
the  units  of  general  local  government  in 
which  the  projects  are  to  be  located. 

2.  Essential  services 

Section  414(aH2)  of  the  McKinney  Act 
made  eligible  for  ESG  funding  the 
provision  of  essential  services,  such  as 
those  concerned  with  employment 
health,  drag  abuse,  or  education.  This 
authority,  however,  was  subject  to  the 
following  two  limitations: 

(a)  The  imit  of  general  local 
government  must  not  have  provided  the 
essential  services  during  the  preceding 
12-month  period:  and 

(b)  Not  more  than  15  percent  of  the 
amoimt  of  any  ESC  assistance  to  a  unit 
of  general  local  government  could  be 
used  for  these  services. 

Section  414(b)  audiorized  HUD  to 
waive  the  15  pereent  limitation  in 
certain  circumstances. 

A.  The  12-month  limitation.  The 
Department  implemented  the  12-month 
limitation  relating  to  essential  services 
in  S  576.21(a)(2)(i)  of  the  ESG  final  rale. 
That  provision  required  a  unit  of  local 
government  to  demonstrate  that  the 
essential  service  was  either 

— ^A  new  service;  or 

— A  quantifiable  increase  in  the  level  of 
the  service  that  the  unit  of  government 
provided  with  local  funds  during  the 
12  months  before  it  received  its  initial 
ESG  grant  amounts. 
Section  422(b)  of  the  1988  McKinney 
Act  amended  the  12-month  limitation  by 
permitting  a  imit  of  local  government  to 
use  ESG  funds  to  "complement"  its 
provision  of  essential  services.  The 
Department  construes  the  term 
"complement"  to  be  consistent  with  the 
existing  i%gulatory  standard  under 
S  576.21(a)(2)(i):  i.e..  a  new  service  or  a 
"quantifiable  increase"  in  the  level  of 
existing  essential  services 
"complements"  those  services.  Thus, 
S  576.21(a)(2)(i)  will  apply  without 
amendment  to  the  proposed  use  of  ESG 
amounts  for  essential  services. 

B.  Percentage  Jimitation,  Section 
422(aKl)  of  the  1988  McKinney  Act 


revises  the  percentage  limitation  on 
essential  services  by  increasing  the 
percentage  from  15  to  20  percent  Due  to 
an  apparent  oversight  Congress  failed 
to  provide  for  a  parallel  amendment  to 
section  414(b)  of  the  McKinney  Act. 
which  gives  the  Department  the 
authority  to  waive  the  essential  services 
limitation.  Currently,  the  Department 
has  the  authority  to  waive  the  75 
percent  limitation.  HUD  is  constraing 
the  1988  McKinney  Act  increase  in  the 
essential  services  limitation  from  15  to 
20  percent  as  implicitly  authorizing  the 
Department  to  apply  its  waiver 
authority  to  the  20  percent  limitation. 

Section  422(a)(2)  of  the  1968 
McKinney  Act  provides  that  the  20 
percent  limitation  is  to  be  measured 
against  "the  aggregate  amount  of  all 
[ESG]  assistance  to  a  State  or  a  local 
government"  rather  than  to  "the  amount 
of  any  assistance  to  a  local 
governm«it."  as  required  under  existing 
law.  This  provision  only  affects  grants 
made  to  States.  Grant  amotmts  that  the 
State  distributes  to  individual  State 
recipients  are  not  subject  to  the 
percentage  limit  Thus,  States  are  free  to 
vary  the  percentage  of  ESG  grant 
amounts  that  State  recipients  may  use 
for  essentia]  services  above  or  below 
the  20  percent  standard.  However,  each 
State  must  administer  its  grant  so  that 
on  an  aggregate  basis,  the  amotmt 
expended  on  essential  services  does  not 
exceed  the  applicable  limit  under 
5  576.21, 

For  ESG  formula  cities  and  coimties. 
as  well  as  imits  of  local  government 
receiving  reallocated  funds  from  HUD. 
the  20  percent  limitation  on  essential 
services  will  continue  to  apply  at  the 
local  level.  In  accordance  with  existing 
requirements  at  i  576.21(aH2)(ii)  of  the 
ESC  final  rule,  the  limitation  will  apply 
to  the  total  of  each  grant  amount 
provided  by  HUD  to  these  entities. 

3.  Homeless  prevention 

Section  423  uf  the  1988  McKinney  Act 
provides  for  a  new  category  of  eligible 
activities  imder  the  ESG  program — 
homeless  prevention.  The  Senate 
Committee  Report  offers  the  following 
insight  into  the  purpose  of  this 
legislative  amendment: 

The  Committee  Bill  would  make  howelcas 
prevention  an  eligible  activity  under  the  ESG 
program.  The  McKinney  Act  has  been 
criticized  for  its  neglect  of  the  "at-risk" 
homeless  population.  The  argument  for 
prevention  is  compelling:  catching  a  family 
l>efore  it  fails  into  homelessness  is  probal>ly 
more  cost-effective  and  certainly  less 
disruptive  than  serving  the  family's  ne«ds 
after  tliey  become  displaced.  *  *  * 

Because  tiie  CommiUee  l>etieves  tliat  stales 
and  localities  should  have  a  great  degree  of 
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flexibilily  in  using  ESG  funds  for  homeless 
prevention  erforts.  the  Committee  bill 
intentionally  does  not  define  the  activities 
that  would  qualify  as  "homeless  prevention." 
IS.  Rep.  No.  393, 100th  Cong..  2d  Sess.  5-0 
(1988).) 

Although  Congress  did  not  specify  an 
exhaustive  list  of  the  types  of  activities 
that  qualify  as  "homeless  prevention." 
the  Senate  Committee  Report  on  the 
1988  McKinney  Act  listed  several 
examples:  (1)  Short-term  subsidies  to 
help  defray  rent  and  utility  arrearages 
for  families  faced  with  eviction  or 
termination  of  utility  services:  (2) 
security  deposits  or  first  month's  rent  to 
enable  a  homeless  family  to  move  into 
its  own  apartment:  (3)  programs  to 
provide  mediation  services  for  landlord- 
tenant  disputes:  or  (4)  programs  to 
provide  legal  representation  to  indigent 
tenants  in  eviction  proceedings.  Other 
possible  types  of  homeless  prevention 
efforts  include  making  needed  payments 
to  prevent  a  home  from  falling  into 
foreclosure.  {Id.  at  5) 

Consistent  with  legislative  intent,  the 
Department  intends  to  provide  the 
maximum  amount  of  flexibility  to  States 
and  locahties  to  design  programs  to 
prevent  homeletsness.  However,  the 
following  statutory  criteria  apply  to  the 
extent  that  ESG  funds  are  used  to 
provide  Tinancial  assistance  to  families 
that  have  received  eviction  notices  or 
notices  of  termination  of  utility  services: 

(1)  The  inability  of  the  family  to  make 
the  required  payments  must  be  due  to  a 
sudden  reduction  in  income; 

(2)  The  assistance  must  be  necesaary 
to  avoid  eviction  of  the  family  or 
termination  of  services  to  the  family; 

(3)  There  must  be  a  reasonable 
prospect  that  the  family  will  be  able  to 
resume  payments  within  a  reasonable 
period  of  time;  and 

(4)  The  assistance  must  not  supplant 
funding  for  preexisting  homeless 
prevention  activities  from  any  other 
sources. 

In  implementing  these  statutory 

criteria,  the  Department  offers  the 

following  guidance: 

— Homeless  prevention  assistance  is 
available  to  "families"  that  meet  the 
requisite  criteria.  The  Department 
interprets  "families '  to  include  one- 
person  families. 

— The  third  criterion  requires  that  there 
be  a  reasonable  prospect  that  the 
family  will  be  able  to  resume  rental  or 
utility  payments  "within  a  reasonable 
period  of  time."  The  Department 
construes  this  phrase  to  mean  a 
reasonable  period  of  time,  as 
determined  by  the  ESC  grantee. 
Hence,  this  period  will  not  be  uniform, 
but  will  vary  based  upon  conditions 
within  a  particular  jurisdiction. 


—The  fourth  criterion  prohibits  ESG 
homeless  prevention  assistance  from 
being  used  to  supplant  funding  for 
preexisting  homeless  prevention 
activities  being  provided  from  any 
other  source,  including  Federal 
assistance  programs.  In  implementing 
this  requirement,  the  Department  will 
reouire  that  ESG  assistance  be  used 
either  to  implement  new  homeless 
prevention  activities,  or  to  provide  a 
quantifiable  increase  in  the  level  of 
homeless  prevention  activities  already 
being  provided  from  any  other  source. 
It  should  be  noted  that  even  though 
homeless  prevention  activities  are  not 
restricted  to  essential  services,  the  1968 
McKinney  Act  provides  that  these 
activities  are  to  be  treated  as  essential 
services  for  purposes  of  calculating  the 
20  percent  limitation.  Thus,  the  20 
percent  cap  applies  to  the  total  ESG 
grant  amounts  that  are  used  for 
essential  services,  including  homeless 
prevention  activities  that  are  not 
essential  services. 

Similarly,  for  purposes  of  qualifying 
for  a  waiver  of  the  20  percent  limitation 
on  essential  services  under  |  578.21  (b) 
of  the  final  rule,  this  Notice  provides 
that  homeless  prevention  activities  are 
to  be  regarded  as  essential  services. 
Thus,  the  current  regulatory  standard  for 
waiver  of  the  20  percent  limitation  on 
essential  services  remains  intact:  i.e^  (1) 
activities  other  than  essential  services 
(i.e.,  maintenance  and  operating  costs, 
renovation,  rehabilitation,  and 
conversion  activities)  are  adequately 
provided  from  other  public  and  private 
resources:  and  (2)  the  amount  in  excess 
of  the  20  percent  limitation  that  is 
proposed  for  use  for  essential  services 
cannot  practicably  be  used  for  eligible 
activities  other  than  essential  services. 

While  it  is  difficult  to  envision  a 
situation  in  which  a  State  could 
adequately  demonstrate  that  it  meets 
the  waiver  requirements,  the 
Department  will  entertain  waiver 
requests  from  States  that  make  the 
requisite  showing.  HUD  specifically 
requests  public  comments  on  the 
feasibility  of  modifying,  in  the  case  of 
States,  the  current  standard  for 
obtaining  a  waiver  of  the  20  percent 
limitation  on  essential  services. 

4.  Required  Use  of  Building  as  a  Shelter 

Section  415(c)(1)  of  the  1987  McKinney 
Act  requires  each  ESG  recipient  to 
certify  to  HUD  that  it  will  maintain  as  a 
homeless  shelter,  for  a  statutorily 
mandated  time  period,  any  building  for 
which  ESG  assistance  is  used.  Under 
section  424  of  the  1988  McKinney  Act. 
this  statutory  "use"  requirement 
continues  to  be  10  years  in  the  case  of 
ESG  activities  involving  major 


rehabilitation  or  conversion.  Similarly, 
the  use  requirement  for  rehabilitation 
activities  (other  than  major 
rehabilitation  or  conversion)  remains 
unchanged  at  three  yeare. 

However,  the  use  requirements  for 
activities  conducted  under  sections 
414(a)  (2)  and  (3)  of  the  McKinney  Act- 
essential  services  and  maintenance  and 
operating  costs,  respectively — have 
been  legislatively  revised.  The  current 
regulations  (8  57e.73(a)(4))  contain  the 
following  use  requirements  for  assisted 
essential  services  and  maintenance  and 
operating  costs:  there  is  no  length  of  use 
requirement  for  essential  services 
(§  57e.73(a)(2):  the  leasing  of  commercial 
facilities  triggers  a  three-year  use 
requirement  (S  576.73(a(3));  and  all  other 
operating  and  maintenance  costs  have  a 
one-year  use  requirement. 

Section  424  of  the  1988  McKinney  Act 
now  specifies  that  an  ESG  recipient 
using  program  funds  to  provide  essential 
services,  or  maintenance  and  operating 
costs,  must  carry  out  the  assisted 
activities  "for  the  period  during  which 
[ESG]  assistance  is  provided."  The  Act 
further  provides  that  recipients  may  use 
a  different  site  or  shelter  during  this 
period,  as  long  as  the  same  general 
population  is  served.  The  House 
Committee  Report  describes  this 
legislative  amendment,  as  follows: 

The  Committee  believes  that  the  cturent 
(time-tpecific  use)  requirement  is  overiy 
burdensome  to  homeless  shelter  providers 
who  provide  assistance  during  seasonal 
periods  or  during  a  limited  amount  of 
time  *  *  *.  The  Conunittee  believes  that  the 
current  requirement  discourages  homeless 
shelter  providers  from  utilizing  program 
funds,  and  unfairiy  could  require  shelter 
providers  to  keep  shelters  0F>erating  years 
after  the  federal  funds  have  been  expended. 
(H.  Rep.  No.  7ia  Part  2.  supra^  at  34.) 

In  implementing  this  statutory 
requirement,  the  Department  is  adopting 
the  following  procedure  for  ESG 
activities  involving  solely  essential 
services  or  maintenance  and  operating 
costs: 

— The  shelter  operator  or  service 
provider  may  use  one  or  more  sites  or 
structures  to  carry  out  its  activities. 
biU  must  serve  the  same  general 
population.  The  Department  construes 
the  term,  "same  general  population", 
to  mean: 

•  The  types  of  homeless  persons 
originally  served  with  the  E^G 
assistance,  such  as  homeless  persons 
generally  or  specific  categories  of  the 
homeless,  including  battered  spouses, 
runaway  children,  families,  or 
chronically  mentally  ill  individuals);  or 

•  Persons  in  the  same  geographical 
area. 


— !f  the  operator  or  provider  receives 
ESG  amounts  from  a  State  or  unit  of 
general  local  government,  the  use 
requirement  continues  until  the  ESG 
funds  are  expended,  or  for  such 
additional  time  as  the  parties  may 
agree  upon  in  their  funding  agreement. 
TTiis  implements  the  minimum  time 
period  prescribed  in  the  1968 
McKinney  Act,  while  providing  States 
and  localities  the  discretion  to  require 
assisted  shelters  to  continue  operating 
even  after  ESG  amounts  have  been 
expended. 

— If  the  operator  or  provider  receives 
funds  directly  from  HUD,  the  grant 
agreement  will  require  that  the  same 
general  population  be  served  until  the 
grant  amounts  are  expended. 

— If  the  operator  or  provider  receives 
funds  directly  from  HUD,  the  grant 
agreement  must  contain  an  assurance 
that  if  the  grantee  later  intends  to  vary 
the  location  of  the  shelter,  the  same 
general  population  will  continue  to  be 
served.  In  all  other  cases,  the 
jurisdiction  with  which  the  operator  or 
provider  has  the  funding  agreement 
must  ensure  compliance  with  the 
"same  general  population" 
requirement. 

The  same  procedure  applies  to  the 
leasing  of  con.-.nercia!  facilities  under 
section  414(a)(3)  of  the  McKinney  Act. 
However,  it  should  be  noted  that  the 
Department  will  continue  to  provide  that 
commercial  facilities  may  be  used  as  a 
homeless  shelter  only  if  the  conditions 
in  S  576.51(b)(2)(iv)  (B)  and  (C)  of  the 
ESG  final  rule  are  satisfied:  i.e..  (i)  the 
space  is  being  rented  at  substantially 
less  than  the  daily  room  rate  otherwise 
charged  by  the  facility;  and  (ii)  the 
grantee  or  State  recipient  has 
determined  that  the  use  of  these 
facilities  constitutes  the  most  cost- 
effective  means  of  providing  emergency 
shelter  for  the  homeless  in  its 
jurisdiction.  If  a  nonprofit  organization 
wishes  to  use  grant  amounts  that  it 
receives  from  the  State  to  lease 
commercial  facilities  as  a  homeless 
shelter,  the  certification  of  approval  of 
the  project  by  the  unit  of  general  local 
government  (discussed  earlier)  must 
also  include  the  cost-effectiveness 
determination  required  by 
5576.51(bM2)(iv)(C). 

Finally,  it  should  be  noted  that  under 
the  1988  McKinney  Act.  there  is  no 
statutory  use  requirement  for  newly 
eligible  homeless  prevention  activities 
conducted  under  section  414(a)(4)  of  the 
McKinney  Act. 

5.  Environmental  Review 

Section  482  of  the  1988  McKinney  Act 
revised  the  environmental  review 
procedures  for  assistance  and  projects 
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under  Title  IV  of  the  McKinney  Act  by 
making  applicable  the  provisions  of,  and 
regulations  and  procedures  under, 
section  104(g)  of  the  Housing  and 
Community  Development  Act  of  1974 
(HCD  Act  of  1974). 

Section  104(g)(1)  authorizes  HUD  to 
provide  for  the  release  of  funds  for 
particular  projects  to  "recipients  of 
assistance"  under  title  I  of  the  HCD  Act 
of  1974  that  assume  all  of  HUDs 
responsibilities  for  environmental 
review,  decisionmaking,  and  action 
under  the  National  Environmental  Policy 
Act  of  1969  and  certain  other 
environmental  authorities.  Section 
104(g)(2)  contains  the  requirements  for 
HUD  approval  of  the  release  of  funds  for 
specific  projects.  Section  104(g)(4) 
provides  that  in  the  case  of  grants  to 
States  in  the  States  program,  the  State 
will  perform  HUD's  role  with  respect  to 
the  release  of  funds  to  particular 
projects  to  be  undertaken  by  units  of 
general  local  government  receiving  grant 
amounts  from  the  State.  HUD 
regulations  implementing  section  104(g) 
are  found  in  24  CFR  Part  58.  Aside  from 
the  NEPA  requirements,  the  additional 
environmental  authorities  with  which 
recipient  States  and  units  of  local 
government  under  the  HCD  Act  of  1974 
must  comply  are  listed  in  24  CFR  58.5. 

In  applying  the  regulations  and 
procedures  under  section  104(g)  to  the 
McKinney  Act.  the  Department  is 
providing  for  the  assumption  of 
environmental  review  responsibilities 
only  by  States  and  units  of  genera!  local 
government  (including  Territories).  It 
will  not  permit  assumption  of  these 
responsibilities  by  nonprofit 
organizations  that  receive  reallocated 
funds  directly  from  HUD.  This  is 
consistent  with  HUDs  current 
regulations  and  procedures  under 
section  104(g).  which  permit  assumption 
of  environmental  review  responsibilities 
only  by  States  or  units  of  general  local 
government.  Moreover,  in  order  to  do  an 
environmental  review  under  NEPA  and 
related  authorities,  a  recipient  must 
possess  certain  land  use  powers. 
Nonprofit  entities  do  not  possess  these 
powers,  and  would  be  unable 
successfully  to  carry  out  these 
environmental  responsibilities.  The 
Department  will  perform  the  required 
environmental  review  for  nonprofit 
grantees  in  accordance  with  24  CFR  Part 
50  and  S§  576.51(b)(2)(iv)  and  576.53(c) 
(2)  and  (3). 

The  Department  intends  to  adopt  the 
following  environmental  review 
procedures  for  States  and  units  of 
general  local  government  in  the 
Emergency  Shelter  Grants  program: 
— In  the  case  of  ESG  grants  to  States 

that  are  distributed  to  units  of  general 


local  government,  the  unit  of  general 
local  government  will  assume  the 
environmental  responsibilities 
specified  in  section  104(g)(1)  and  the 
Stale  will  assume  HUD's  functions 
with  regard  to  the  release  of  funds,  as 
provided  by  section  104(g)(4). 

— In  the  case  of  ESG  grants  to  States 
that  are  distributed  to  nonprofit 
organizations,  the  State  will  assume 
the  environmental  responsibilities 
specified  in  section  104(g)(1)  and  HUD 
will  perform  the  release  of  funds 
functions  of  section  104(g)(2). 

— In  the  case  of  ESG  grants  that  a  unit  of 
general  local  government  distributes 
to  nonprofit  organizations,  the  unit  of 
general  local  government  will  assume 
the  environmental  responsibilities 
specified  in  section  104(g)(1)  and  HUD 
will  perform  the  release  of  funds 
functions  of  section  104(g)(2). 

— In  the  case  of  grants  to  units  of 
general  local  government  (including 
ESG  formula  cities  and  counties  and 
Territories),  the  unit  of  general  local 
government  will  assume  the 
environmental  responsibilities 
specified  in  section  104(g)(1)  and  HUD 
will  perform  the  release  of  funds 
functions  of  section  104(g)(2). 

Accordingly,  for  States  and  units  of 
general  local  government  assuming 
responsibilities  under  section  104(g).  the 
following  regulatory  provisions  do  noH 
apply: 

— The  prohibition  contained  in 

S  576.51(b){2)(vi)  against  undertaking, 
or  committing  funds  to,  activities  to  be 
assisted  with  ESG  amounts  before 
HUD's  environmental  review  is 
complete. 

— Section  576.53(c)(2)'s  provision  for 
conditional  grants  to  ensure  that 
assisted  activities  do  not  begin  before 
HUD  completes  its  environmental 
review. 

The  matters  covered  by  these  provisions 
will  be  governed  by  24  CFR  Part  5& 

In  addition.  S  576.S3(c)(3)  prohibits 
HUD  from  authorizing  the  use  of  ESG 
amounts  for  activities,  properties,  or 
locations  that  would  result  in 
unavoidable  significant  impact  on  the 
human  environment,  as  determined  by 
the  Department's  environmental  review. 
As  noted  earlier,  this  provision  will 
continue  to  apply  to  the  entities  for 
which  HUD  will  continue  to  conduct 
environmental  reviews:  nonprofit 
organizations. 

This  provision  will  not.  however, 
apply  to  States  and  units  of  general 
local  government  that  assume 
environmental  review  responsibilities 
under  section  104(g):  The  determination 
to  proceed  with  a  project  within 
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1  570.53(c)(3)'b  description  will  be  made 
by  the  jurisdiction  involved.  These 
jurisdictions  should  note,  however,  that 
the  ISO-day  deadline  on  the  obligation  of 
grant  amounts  under  i  576.55  (a)  and  (b) 
will  continue  to  apply.  Thus,  although 
the  jurisdiction  may  choose  to  go 
through  the  more  elaborate 
environmental  review  procedure  for 
projects  described  in  S  57&53(c)(3).  it 
must  meet  the  current  regulatory 
deadline  for  obligating  grant  amounts. 
Failure  to  obligate  the  amounts  within 
the  required  time  will  result  in  their 
reallocation  under  (  576.55(c). 

Recipients  are  cautioned  that  under 
section  iM(g).  HUD  or  a  State  may  not 
release  ESG  funds  for  a  project  if  the 
recipient,  subrecipient,  or  other  party 
commits  ESG  funds  (i.e.,  incurs  any 
costs  or  expenditures  to  be  paid  for,  or 
reimbursed  with,  ESG  funds)  before  the 
recipient  submits  its  request  for  release 
of  ESG  funds  to  HUD  or  the  State. 

Finally,  it  should  be  noted  that  the 
Tinal  ESG  rule  contained  amendments  to 
HUD's  environmental  regulations  at  24 
CFR  Parts  50  and  5&  These  amendments 
excluded  certain  McKinney  Act 
activities  from  the  NEPA  requirements 
of  those  Parts  (53  FR  30186).  These 
"categorical  exclusions"  from  NEPA 
review  are  for  activities  that  HUD 
believes  lack  potential  significant  effect 
on  the  human  environment  including 
services  such  as  health,  substance  abuse 
and  counseling  services;  the  provision  of 
meals  and  the  payment  of  rent;  utility 
and  maintenance  costs;  and  similar 
activities  that  do  not  involve  physical 
alterations  to  buildings  or  sites. 

Environmental  review  focuses  on  new 
site  selection  and  physical  development 
activities,  such  as  property 
rehabilitation,  renovation,  and 
conversion.  Although  the  activities 
described  above  and  certain  other 
activities  may  be  categorically  excluded 
from  the  NEPA  requirements,  they  are 
not  automatically  excluded  from  the 
individual  compliance  requirements  of 
other  environmental  statutes,  Executive 
Orders,  and  HUD  standards  listed  in 
i§  50.4  and  58.5.  However,  activities 
consisting  solely  of  supportive  services 
and  other  "soft-cost"  activities  normally 
do  not  require  environmental  review 
under  NEPA  or  the  related  authorities, 
provided  once  again  that  they  do  not 
directly  require  physical  development  or 


site  selection  {i.e..  use  of  a  building  not 
previously  used  for  purposes  of  the 
program  involved).  Activities  that  trigger 
neither  NEPA  nor  the  related  authorities 
are  defined  as  "exempt"  under  Part  58. 

Where  applicants  exercise 
environmental  review  under  section 
104(g)  and  Part  58.  procedures  for 
applicant  submission  of  environmental 
certifications  and  Requests  for  Release 
of  Funds  apply  to  new  site  selections 
and  the  funding  of  physical  development 
activities.  These  procedures  do  not 
apply  to  activities  that  are  determined 
and  doctunented  to  be  "exempt." 

As  part  of  the  final  rule,  the 
Department  intends  to  amend  Part  58  to 
reflect  the  changes  described  in  this 
Notice. 

8.  Drug-  and  Alcohol-Free  Facilities 

Section  402  of  the  1988  Amendments 
Act  requires  grantees,  recipients,  and 
project  sponsors  under  each  of  the 
homeless  housing  programs  authorized 
by  Title  IV  of  the  McKiiuiey  Act  to 
administer,  in  good  faith,  a  policy 
designed  to  ensure  that  the  homeless 
facility  is  free  from  the  illegal  use, 
possession  or  distribution  of  drugs  or 
alcohol  by  its  beneficiaries.  For  more 
information  concerning  this  requirement, 
ESG  grantees  and  recipients  are 
encouraged  to  read  the  Notice  on  the 
Comprehensive  Homeless  Assistance 
Plan,  pubUshed  in  the  Federal  RegistCT 
on  December  28, 1988  (53  FR  52600). 

7.  Timing  Considerations 

A.  Comprehensive  Homeless  Assistance 
Plans 

The  applicability  of  the 
Comprehensive  Homeless  Assistance 
Plan  requirements  to  the  1969  ESG 
program  may  raise  some  timing 
questions.  For  example,  with  respect  to 
the  reallocation  provisions  triggered  by 
failure  to  have  an  approved  Plan 
(section  413(d)  of  the  McKinney  Act), 
the  Department  interprets  this  provision 
as  intended  to  provide  States  and 
formula  cities  and  counties  a  reasonable 
period  within  which  to  obtain  Plan 
approval.  Consequently,  HUD  interprets 
the  90-day  statutory  deadline  for  this 
year  to  begin  running  from  the  date  the 
Department  published  its  Notice  on  the 
Comprehensive  Homeless  Assistance 
Plan,  i.e..  from  December  28, 1988. 


B.  State  Application  Deadlines 

It  should  be  noted  that  in  the  ESG 
Hnal  rule,  the  application  deadhne  for 
States  under  {  576.51(a)  was  revised 
from  75  days  to  46  days  after  the  date  of 
notification  to  the  State  of  its  grant 
allocation.  The  Departntent  wishes  to 
emphasize  that  this  45-day  Stale 
application  deadline  is  the  operative    .^ 
deadline  for  purposes  of  the  funding 
allocation  announsed  in  this  Notice.     ' 

C  Obligation  of  Funds — Homeless 
Prevention 

Under  the  ESG  fmal  rule  (S  576.55(a)), 
States  are  required  to  make  available  to 
their  States  recipients  all  emergency 
dielter  grant  amounts  received  under 
t  576.43  nvithin  65  days  of  the  grant 
award  by  HUD.  Thereafter,  each  State 
recipient  is  required  to  obligate  all  of  its 
grant  amount  within  180  days  of  the 
date  on  which  the  State  made  the  grant 
amounts  available  to  it. 

The  Department  will  not  apply  these 
obligation  deadlines  in  the  limited 
circumstance  of  homeless  prevention 
activities.  Because  it  would  be  difficult 
for  a  State  to  ascertain  local  homeless 
prevention  needs  within  thecurrent  65- 
day  deadline,  HUD  will  permit  States  to 
set  aside  up  to  10  percent  of  their  grant 
amounts  for  homeless  prevention 
efforts.  These  set-aside  funds  must  be 
made  available  to  State  recipients 
within  180  days  of  the  grant  award  by 
HUD.  Thereafter,  the  State  recipient  will 
have  30  ddys  to  obligate  the  funds  for 
homeless  prevention  activities. 

Other  Matters.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  has  been  made  In 
accordance  with  HUD  regulations  at  24 
CFR  Part  50,  which  hnplemcnt  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  I960. 42  U.S.a  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
regular  business  hours  in  the  O^ice  of 
the  General  Counsel.  Rules  Docket 
Clerk,  a\  the  above  address. 

The  collection  of  information    - 
requirements  contained  in  this  Notice 
have  been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1960.  Information  on 
these  requirements  is  provided  as 
follows: 
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Tabulation  of  Annual  Reporting  Burden  Notice-Emergency  Shelter  Grantb  Program 


OMOnpSon  ol  intoniiMlon  coSecSon 


Provisions  o(  noSce  or  final 
rule 
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Numberol 
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per 
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Total  annual 
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Hours  per 
response 


Total  hours 


AppScalion  (annual)  to  HUO . 

Initial  repon  to  HUO ,. 

Annual  report  to  HUO . 


EnMronmentai  subwiMion  to  HUO  bf  loc«  goveitimentt 

funded  by  HUO. 
Environmental  recordkeeping  by  local  govemftients  funded 

by  HUO 
Enw»onmental  subnwson  to  States  by  local  governments 

funded  by  States. 
Environmental  recordkeeping  by  local  governments  funded 

by  States. 
Env»onrnenta)  subwiaaions  from  Stales  to  HUO  for  non- 

profHs  funded  by  States 
EoviPonrtwntal    recordkeeping   by    States   tor    nor^iroMs 

funded  by  States. 

Waiver  requests  to  HUO . 

Local  govemnwnt  cerlilication  to  Stales  lor  norvrofta 

seeking  tonding  from  States. 


Total  burden  fwurs... 


The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12806,  The  Family,  has 
determined  that  certain  provisions  of 
this  Notice  may  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order.  The 
Notice  makes  available  $46,500,000  for 
the  ESG  program,  which  authorizes 
.  HUD  to  make  grants  to  States,  units  of 
general  local  government  and  private 
nonprofit  organizations  for  the 
rehabilitation  or  conversion  of  buildings 
for  use  as  emergency  shelter  for  the 
homeless,  for  the  payment  of  certain 
operating  expenses,  essential  social 
service  expenses,  and  for  the  newly 
eli^le  homeless  prevention  activities. 
To  the  extent  that  ESG  funds  are  used  to 
undertake  homeless  prevention 
activities,  they  will  help  to  sustain  the 
family  as  a  cohesive  unit  by  preventing 
displacement  While  pro\isions  of  this 
Notice  might  potentially  have  an  impact 
on  the  family,  these  are  legislatively 
prescribed  and  HUD  has  exercised  little 
or  no  discretion  in  implementing  them. 

The  General  Counsel  as  the 
Designated  Official  under  section  6(a)  of 
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Executive  Order  12612.  Federalism,  has 
determined  that  some  of  the  provisions 
of  this  Notice  implementing  the  1968 
McKinney  Amendments  have 
"Federalism  implications"  within  the 
meaning  of  the  Order.  These  include:  (1) 
Permitting  States  to  provide  ESG  funds 
directly  to  a  nonprofit  organization, 
rather  than  requiring  that  the  funds  be 
provided  to  a  unit  of  local  government 
for  distribution  to  the  nonprofit:  and  (2) 
in  the  case  of  States,  applying  the  20 
percent  limitation  on  essential  services 
at  the  State,  rather  than  at  the  local, 
level.  However,  these  provisions  do  not 
need  to  be  considered  further  under  the 
Executive  Order  because  they 
implement  statutory  requirements  over 
which  HUD  has  exercised  little  or  no 
discretion.  Additionally,  section  443  of 
the  1988  Amendments  Act  provides  that 
HUD  shall  apply  the  provisions  of,  and    , 
regulations  and  procedures  imder. 
section  104(g)  of  the  Housing  and 
Community  Development  Act  of  1974  to 
assistance  and  projects  under  Title  IV  of 
the  McKinney  Act.  Section  104(g) 
provides  that  the  Secretary  may  require 
applicants  with  the  legal  capacity  to  do 
so  to  assume  the  responsibilities  for 


environmental  review,  decisionmaking, 
and  action  under  the  National 
Environmental  Policy  Act  of  1969  and 
the  other  provisions  of  law  specified  by 
the  Secretary  that  would  apply  to  HUD 
were  HUD  to  undertake  such  projects  as 
Federal  projects.  HUD  is  announcing  in 
this  Notice  that  it  will  require  States  and 
other  governmental  entities  Mrith  general 
governmental  powers  to  assume  those 
responsibilities.  While  the  assumption 
of  these  responsibilities  under  section 
104(g)  is  discretionary  vyith  HUD,  it  is 
authorized  by  and  clearly  the  intent  of 
section  443  of  the  1988  Amendments 
Act  Therefore,  the  policy  is  not  subject 
to  review  under  Executive  Order  12612. 

Autbonty:  Sec  485.  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act  of 
1968  (Pub.  L  100-628,  approved  November  7. 
1988):  sec.  7(d).  Deparlment  of  Housing  and 
Urban  Development  Act  (42  U.S.C  353S(d)). 

Dated:  lanuary  3. 1989. 

lack  R.  Slokvis. 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  89-291  Filed  1-6-80:  6:45  am] 
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DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

Office  o(  the  Assistant  Secretary  for 
cofnfnunny  namwnj  ana 
Deveiopntent 

24CFRPart57e 

(Deefctt  No.  l»-e»-1434;  Ffl-28«2I 

Emergency  Shelter  Grants  Program; 
Cross  Reference 

AOCNCy:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action:  Proposed  rule:  cross  reference. 


r:  In  a  Notice  published 
elsewhere  in  this  Part  III  of  the  Federal 
Register,  HUD  is  announcing  the 
availability  of  $46..'>00.000  for  the 
Emergency  Shelter  Grants  (ESG) 
program.  These  funds  were  appropriated 
by  the  Department  of  Housing  and 
Urban  Development-Independent 
Agencies  Appropriations  Act.  1989  (Pub. 
L  100-404.  approved  August  19, 1988). 
The  Notice  also  implements 
amendments  contained  in  the  Stewart  E 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L 100- 
628.  approved  November  7. 1988).  Public 
comments  received  by  the  Department 
by  March  la  1969,  will  be  used  to 


develop  a  final  rule  for  the  Emergency 
Shelter  Grants  program  under  24  CFR 
Part  576.  The  reader  is  advised  to  review 
this  Notice  for  information  on  ESG  grant 
fund  availability,  and  for  the  substance 
of  the  McKinney  legislative 
amendments. 

DATES:  Comment  Due  Date:  March  la 
1989. 

Dated:  lanuary  4. 1960. 
|aci(  K.  Stolivte. 

Assistant  Secretary  for  Community  Pianning 
and  Development. 
|PR  Doc  •9-415  Filed  1-6-66: 6:46  ami 
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Monday 
Jantiaiy  9,  1989 
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Part  IV 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 

24  CFR  Ch.  VII 

Section  8  Moderate  RehablHtation 
Program  for  Single  Room  Occupancy 
Dwellings  for  Homeless  IncNvidtials; 
Notice  of  Fund  Availability  and  Proposed 
Rule  I 
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DEPARTMENT  OF  HOUSINQ  AND 

URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Housin9-Federai  Housing 
Commissioner 

(Docket  Na  N-M-1te3;  FR-2539) 

Section  8  Moderate  Rehabilitation 
Program  for  Sir>gie  Room  Occupancy 
DweMings  for  Homeless  Indhriduals; 
Fund  AvaiabiMty 

agency:  OfTice  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice  of  Fund  Availability. 


;  The  purpose  of  the  section  8 
Moderate  Rehabilitation  Program  for 
Single  Room  Occupancy  (SRO) 
Dwellings  for  Homeless  Individuals  is  to 
provide  rental  assistance  for  homeless 
individuals  in  rehabilitated  SRO 
housing.  The  assistance  is  in  the  form  of 
rental  assistance  under  the  section  8 
Housing  Assistance  Payments  Program. 
These  payments  equal  the  rent  for  the 
unit,  including  utihties,  minus  the 
portion  of  the  rent  payable  by  the  tenant 
under  the  U.S.  Housing  Act  of  1937. 
HUD  will  malce  the  assistance  available 
for  10  years.  This  program  is  authorized 
by  section  441  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
(Pub.  L  100-77.  approved  July  22, 1987). 

This  Notice  informs  the  public  of  the 
availability  of  $45  million  appropriated 
for  the  program  by  the  Department  of 
Housing  and  Urban  Development — 
Independent  Agencies  Appropriations 
Act.  1989  (Pub.  L  100-404,  approved 
August  19. 1988).  HUD  estimates  that 
this  $45  million  will  assist 
approximately  1,200  units  over  the  10- 
year  period.  The  Notice  states  the 
requirements  that  will  govern  the  use  of 
the  funds  made  available  in  Fiscal  Year 
1989  for  use  under  section  441. 

HUD  will  fund  applications  from 
public  housing  agencies  (PHAs)  which 
best  demonstrate  a  need  for  the 
assistance  and  the  ability  to  undertake 
and  carry  out  the  program.  HUD  will 
conduct  a  national  competition  to  select 
PHAs  to  participate. 

The  Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988 
(Pub.  L  100-62a  approved  November  7, 
1988)  adopted  additional  program 
requirements  (as  discussed  below  under 
Background).  The  new  law  requires  the 
Department  to  implement  the 
requirements  by  Notice  within  00  days 
of  its  enactment  and  by  regulations 
within  12  months.  This  Notice  and  the 
provisions  set  forth  in  it  are  in 
compliance  with  the  first  half  of  the 
mandate.  In  order  to  meet  the  second 


half,  the  Department  solicits  public 
comment  on  this  Notice  so  that  the 
Department  may  promulgate  a  flnal  rule 
within  the  next  12  months. 
dates:  Effective  Date:  January  9, 1989. 

Application  Submission  Deadline 
April  10, 1989. 

Comments  Due:  March  10, 1989. 
ADOW15S:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
Notice  to  the  Rules  Docket  Clerk,  OfHce 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Envelopment,  451  Seventh  Street, 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 

FOM  RMTNSR  INFOWMATIOIl  CONTACT: 

Lawrence  Goldberger,  Director,  Office 
of  Elderly  and  Assisted  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  204ia  telephone  (202) 
755-572a  (This  is  not  a  toll-free 
number.) 

Infonnatkn  Collection  Requirements 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1960  and  have  been  assigned 
OMB  control  number  2502-0367.  Public 
reporting  burden  for  each  of  these 
collections  of  information  is  estimated 
to  include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  OfHce  of 
Management  and  Budget,  Washington, 
DC  20530. 

Section  8  Moderate  Rehabilitatioo 
Program  for  Single  Room  Occupancy 
Dwellings  for  Homeless  Individuals 

I.  Background 

A.  Legislative  Authority  and  Applicability 

B.  Summary 

C.  Processing  Schedule 

II.  Project  Eligibility  and  Other  Requirements 


A.  Eligible  and  Ineligible  Properties 

B.  Housing  Quality  Standards 

C.  Financing 

0.  Temporary  Relocation/Displacement 
E.  Other  Federal  Requirements 

III.  PtiA  Application  Process.  HUD  Review 

and  Selection.  ACC  Execution,  and  Pre- 

Rehabilitation  Activities 
A.  General 
K  Comprehensive  Homeless  Assistance 

Plan  (CHAP) 
C  PHA  Application 

D.  HUD  Selection  Process 

E.  ACC  Execution 

F.  Project  Development 

G.  Initital  Contract  Rents 

IV.  Agreement  to  Enter  into  Housing 

Assistance  Payments  Contract 
Rehabilitation  Period,  and  Coat 
Certifications 

A.  Rehabilitation  Period 

R  Completion  of  Rehabilitation 

V.  Housing  Assistance  Payments  Contract 

A.  Time  of  Execution  of  Contract 

B.  Term  of  Contract 

C  Changes  in  Contract  Rents  from 
Agreement 

D.  Unleased  Unit(s) 

E.  Contract  Rents  at  End  of  Rehabilitation 
Loan  Term 

VL  Management 
A.  Outreach  to  Lower  Income  Individuals 

and  Appropriate  Organisations;  Waiting 

Ust(s) 
K  Individual  Participation 
C  Lease 

D.  Security  and  UtiKty  Deposits 

E.  Rent  Adjustments 

F.  Payments  for  Vacancies 

G.  Subcontracting  of  Owner  Services 
H.  Responsibility  of  the  Individual 

L  Reexamination  of  Individual  Income 

J.  Overcrowded  Units 

K.  Adjustment  of  Utility  Allowance 

L  Termination  of  Tenancy 

M.  Reduction  of  Number  of  Units  Covered 

by  Contract 
N.  Maintenance,  Operation,  and 

Inspections 
O.  HUD  Review  of  Contract  Compliance 
VIL  Definitions 
Vm.  Waivers 
A.  Authority  to  Waive  Provisions  of  this 

Notice 
E  Waiver  of  the  Limitation  and  Preference 

in  the  Second  and  Third  Sentences  of 

Section  3(b)(3)  of  the  1937  Act 
DC.  Significant  Changes  from  Fiscal  Year  1968 

Notice 

I.  Background  | 

A.  Legislative  Authority  and 
Applicability  | 

On  July  22, 1987,  the  President  signed 
into  law  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (the 
"McKinney  Act"),  Pub.  L  100-77.  Title 
IV  of  the  McKinney  Act  contains  a 
number  of  housing  assistance  provisions 
for  HUD  to  administer.  This  Notice 
implements  section  441  of  the  McKinney 
Act  which  authorizes  the  section  8 
Moderate  Rehabilitation  Assistance 
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Program  for  Single  Room  Occupancy 
Dwellings  for  Homeless  Individuals. 

The  Notice  also  announces 
availability  of  a  $45  million 
appropriation  under  the  Department  of 
Housing  and  Urban  Development- 
Independent  Agencies  Appropriations 
Act,  1989  (Pub.  L  100-404.  approved 
August  19, 1988).  A  prior  Notice  of 
Funding  Availability  was  published  in 
Fiscal  Year  1988  (52  FR  38380.  October 
15, 1987).  The  requirements  of  today's 
Notice  only  apply  to  funds  made 
available  in  Hscal  Year  1989  under 
section  441.  (The  Fiscal  Year  1988  Notice 
continues  in  effect  for  the  funds  made 
available  in  Fiscal  Year  1988  under 
section  441). 

The  Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988 
(P.L.  100-62a  approved  November  7. 
1988)  (the  "1988  Amendments")  makes 
additional  program  changes  regarding 
(1)  the  use  of  efficiency  units.  (2)  a 
definition  of  "major  spaces".  (3)  an 
annual  adjustment  of  the  cost  limitation 
per  unit  and  (4)  responsibility  for 
environmental  reviews.  A  discussion  of 
these  program  changes  is  set  forth 
below  under  Su/77/7?o/y.     ; 

B.  Summary 

Under  the  program  as  originally 
enacted.  HUD  will  enter  into  annual 
contributions  contracts  (ACCs)  vnth 
public  housing  agencies  (PHAs)  in 
connection  with  the  moderate 
rehabilitation  of  residential  properties  in 
which  some  or  all  of  the  dwelling  units 
may  not  contain  either  food  preparation 
or  sanitary  facilities.  Each  of  thse  single 
room  occupancy  (SRO)  units  is  intended 
for  occupancy  by  one  eligible  homeless 
individuaL 

Selection  of  tenants  is  not  subject  to 
the  15  and  30  percent  limitations  on  the 
number  of  units  that  may  be  occupied 
by  "other  single  persons"  or  to  the 
preference  for  elderly,  handicapped,  or 
displaced  single  persons  over  other 
single  persons  (see  section  3(b)(3)  of  the 
U.S.  Housing  Act  of  1937,  42  U.S.C 
1437a(b)(3),  and  the  waiver  of  these 
provisions  in  section  Vin.B.  of  this 
Notice),  if,  after  appropriate  outreach 
efforts  by  the  PHA  and  the  Owner,  there 
are  insuffidenl  eligible  homeless 
individuals  to  Bll  all  assisted  units,  the 
Owner  may  rent  them  to  eligible  non- 
homeless  individuals. 

Amounts  made  available  must  be 
allocated  by  HUD  on  the  basis  of  a 
national  competition  to  the  applicants 
that  best  demonstrate  a  need  for  the 
assistance  and  the  ability  to  undertake 
and  carry  out  a  program  to  be  assisted 
under  that  section.  No  single  dty  or 
urban  county  is  eligible  to  receive  more 


than  10  percent  of  the  assistance  made 
available. 

Under  this  program.  HUD  will  provide 
assistance  for  a  10-year  assistance 
period.  (In  Fiscal  Year  1989. 10  percent 
of  assistance  made  available  is 
$4,500,000  of  budget  authority,  which  is 
equivalent  to  administratively 
controlled  contract  authority  of  $450.(X)0 
for  each  year  over  the  10-year 
assistance  period.)  The  statutory 
allocation  procedures  established  for 
the  program  by  section  441  apply 
instead  of  the  "fair  share"  allocation 
procedures  required  for  most  assisted 
housing  funds  by  section  Z13(d)  of  the 
Housing  and  Communitv  Development 
Act  of  1974.  42  U.S.C.  1439(d). 

Applications  must  contain  an 
identification  of  the  particular  structures 
proposed  for  rehabilitation.  HUD  does 
not  require  competitive  selection  of 
Owners  by  PHAs  because  cf  the  special 
nature  of  this  program.  A  PHA  which  is 
selected  will  execute  an  ACC  with  HUD. 
The  ACC  shall  be  for  a  term  of  eleven 
years  (thus  allowing  for  one  year  to 
place  the  units  under  a  Housing 
Assistance  Payments  Contract  (HAP 
Contract)  and  a  10-year  assistance 
period  under  the  HAP  Contract).  The 
ACC  will  give  HUD  the  option  to  renew 
the  ACC  for  an  additional  10  years. 
subject  to  the  availability  of 
appropriations. 

Before  the  Owner  begins  any 
rehabilitation,  the  PHA  and  the  Owner 
must  enter  into  an  Agreement  to  Enter 
into  Housing  Assistance  Payments 
Contract  (Agreement).  After  completion 
of  rehabilitation,  the  PHA  and  the 
Owner  will  enter  into  a  Housing 
Assistance  Payments  Contract  The 
HAP  Contract  must  be  entered  into 
within  12  months  of  execution  of  the 
ACC  and  will  have  a  10-year  term. 

Under  the  original  program,  the  total 
cost  of  rehabilitation  that  may  be 
compensated  through  Contract  Rents 
under  a  HAP  Contract  could  not  exceed 
$14,000  per  SRO  unit  (including  a  pro 
rata  share  of  the  cost  related  to  common 
areas).  This  limit  could  be  adjusted  in 
certain  circumstances.  (There  is  no 
limitation  on  the  cost  of  rehabilitation 
under  the  regular  program.) 
Displacement  (the  permanent 
involuntay  move  of  an  occupant)  will 
not  be  allowed  under  the  SRO  Program, 
as  further  elaborated  upon  in  section 
U.D.« 


'  PHAs  should  l>e  aware  tliat  any  displacement 
resulting  from  the  regular  Moderate  Rehabilitatioa 
Program  after  April  2. 1988.  will  lie  sabtect  to  the 
requirements  of  Uie  Unifonn  Rdocalion  Act  (URA). 
The  URA  wM  cover  aU  peraooa  displaced  by  the 
rehabililatiOD  praiecL  not  just  those  in  assisted 
units.  In  other  words,  if  the  rehabilitation  of  an 
occupied  MMmit  stroctore  dispiacet  anjr  family,  that 


This  Notice  incorporates  by  reference 
many  of  the  regulations  for  the  current 
Moderate  Rehabilitation  Program  in  24 
CFR  Part  882.  Subparts  D  and  E,  and 
refers  to  other  regulations  in  Title  24. 
Section  references  to  HUD  regulations 
are  to  Title  24.  The  term  "family"  as 
used  in  Title  24  shall  be  understood  to 
refer  to  an  individual  for  purposes  of 
this  program. 

The  1988  Amendments  made  the 
following  changes  to  the  SRO  Progranc 

(1)  SRO  assistance  may  now  be  used 
in  connection  with  the  moderate 
rehabilitation  of  efficiency  units,  if  the 
owner  agrees  to  pay  the  additional  costs 
of  rehabilitating  and  operating  the  units. 
This  amendment  is  evidenced  in  this 
Notice  by  permitting,  under  section  II.B. 
Housing  Quality  Standards,  an  SRO  unit 
that  may  contain  both  food  preparation 
and  sanitary  facilities.  However,  in  no 
case,  may  the  fair  market  rents  for  SRO 
units  be  exceeded.  (That  fair  market 
rent  is  75  percent  of  the  0-bedroom 
Moderate  Rehabilitation  fair  market 
rent) 

(2)  A  definition  of  "major  spaces"  is 
provided  in  connection  with  fire  and 
safety  improvements  and  is  set  forth  to 
mean  "hallways,  large  common  areas, 
and  other  areas  specified  in  local  fire, 
building,  or  safety  codes."  This 
definition  is  contained  in  this  Notice 
under  section  II.B.  Housing  Quality 
Standards. 

(3)  HUD  is  required  to  increase  the  per 
unit  cost  limit  each  year  to  take  into 
account  increases  in  construction  costs, 
starting  with  assistance  provided  on  or 
after  October  1. 1988.  For  purposes  of 
Fiscal  Year  1989  funding,  the  cost 
limitation  has  been  raised  from  $14i)00 
per  unit  to  $14,300  per  unit  to  take  into 
account  increases  in  construction  costs 
during  the  past  12-month  period.  This 
amendment  is  made  by  changes  to 
section  lU.G  Initial  Contract  Rents. 

(4)  Under  section  104(g)  of  the 
Housing  and  Community  Development 
Act  of  1974.  42 US.C  5304  (the  "1974 
Act"),  funds  may  be  released  for 
particular  projects  to  recipients  of 
assistance  under  Title  I  of  the  1974  Act 
who  assume  all  of  the  responsibilities 
for  environmental  review, 
decisionmaking,  and  actions  under  the 
1974  Act.  Section  482(a)  of  the  1988 
Amendments  states  that  "the  provisions 
of,  and  regulations  and  procedures 
applicable  under,  section  104(g)"  of  the 
1974  Act  shall  apply  to  assistance  and 


family  would  be  ctwered  by  the  ItRA.  whet  tier  or 
not  the  family  occapied  one  of  Ai  anits  to  be 
assiitad.  and  regardlan  of  Ike  imily'a  incoit 
Regulations  implemanling  the  URA  requifeneoU  (or 
the  regular  Moderate  Rehabilitation  Program  will  be 
issued  before  April  2.  TSSB. 
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projects  under  TJlIe  IV  of  the  McKinney 
Act.  This  gives  HUD  the  discretion  to 
apply  the  environmental  review 
procedures  of  section  104(g)  and  iU 
implementing  regulations  at  24  CFR  Part 
58  to  the  section  8  SRO  program. 

In  all  the  programs  to  which  section 
104(g)  (other  than  those  in  Title  IV  of  the 
McKinney  Act)  applies,  the  recipients  of 
assistance  are  jurisdictions  with  general 
purpose  powers.  Although  a  small 
minority  of  PHAs  are  agencies  of 
general  local  government,  the  majority 
do  not  possess  general  purpose  powers. 
The  Department  believes  that  the 
existence  of  such  powers — especially 
powers  relating  to  land  use  control — is 
an  important  element  in  a  recipient's 
ability  to  carry  out  the  status  of  a 
"responsible  Federal  official."  within  the 
meaning  of  section  104(g).  Cleariy,  most 
Pf  lAs  do  not  possess  these  powers  and 
would  be  unable  to  successfully  carry 
out  these  environmental  responsibilities. 

Thus,  for  purpose  of  this  Notice,  the 
Department  will  provide  for  assumption 
of  environmental  review  responsibilities 
by  PHAs,  but  will  carry  out  these 
functions  itself.  This  decision  appHes  to 
all  PHAs,  even  if  they  possess  general 
governmental  powers.  In  the 
Department's  view,  the  relatively  small 
number  of  PHAs  that  have  these  powers 
does  not  justify  operating  a  dual  system 
for  environmental  review  for  the 
program. 

In  developing  a  final  rule  for  this 
program,  the  Department  specifically 
requests  comments  on  the  following 
alternative  proposals  for  handling 
environmental  reviews  for  this  program 
in  the  future: 

(a)  HUD  to  continue  to  conduct  the 
environmental  reviews  for  all  recipients 
under  this  program,  or 

(b)  Units  of  general  local  government 
that  operate  as  PHAs  to  assume 
responsibility  for  conducting  their  own 
environmental  reviews,  with  HUD 
continuing  to  conduct  the  reviews  for  all 
other  PHAs. 

(5)  The  1988  Amendments  require 
Comprehensive  Homeless  Assistance 
Plans  iCHAPs)  to  contain  an  assurance 
that  each  grantee,  recipient,  and  project 
sponsor  (as  appropriate)  will  administer, 
in  good  faith,  a  policy  designed  to 
ensure  that  the  homeless  facility  is  free 
from  the  illegal  use.  possession.,  or 
distribution  of  drugs  or  alcohol  by  its 
beneficiaries.  SROs  under  this  program 
are  homeless  facilities  for  this  purpose 
and.  therefore,  subject  to  CHAP 
requirements  regarding  drug-  and 
alcohot-free  facilities  as  set  forth  in 
Section  III.4  of  the  CHAP  Notice 
published  on  December  28, 1988  (53  PR 
52600).  This  requirement  is  set  forth  in 
this  Notice  under  Section  II1.B 


Comprehensive  Homeless  Assistance 
Plan  (CHAP)  as  paragraph  (3). 

C  Processing  Schedule 

The  first  Notice  for  this  program, 
which  was  published  on  October  15, 
1987,  set  extremely  short  deadlines  for 
the  various  processing  stages  under  the 
program  in  an  effort  to  make  housing 
available  for  the  homeless  as  soon  as 
possible. 

Experience  has  shown  that  the 
schedule  required  by  the  first  Notice 
was  unreahstic  in  many  cases, 
especially  where  ^>ecific  structures  had 
not  been  identified.  Accordingly,  this 
Notice  extends  the  time  periods  for  the 
application  and  rehabilitation  processes. 
However,  applicants  should  ensure  that 
their  applications  are  preptared 
expeditiously:  the  appHcation  now 
requires  more  detailed  information  and 
evidence  of  commitments  than  were 
required  by  the  first  Notice  and  the 
maximum  rehabilitation  period  is  still 
shorter  than  that  permitted  under  the 
regular  Moderate  Rehabilitation 
program.  The  Department  believes  that 
the  application  period  provided  strikes 
the  appropriate  balance  between 
ensuring  quality  projects  and  the  timely 
provision  of  assistance  to  homeless 
individuals. 

II.  Project  Eligibility  and  Other.  :  . 
Requirements 

A.  Eligible  and  Ineligible  Ph>pertie8 

(1)  Except  as  otherwise  provide<j  in 
this  paragraph  A.  housing  suitable  for 
moderate  rehabilitation,  as  defined  in 

S  882.402.  is  eligible  for  inclusion  under 
this  program.  Existing  structures  of 
various  types  may  be  appropriate  for 
this  program,  including  single  family 
houses  and  multifamily  structures. 

(2)  Housing  is  not  eligible  for 
assistance  under  this  program  if  it: 

(a)  Is.  or  has  been  within  12  months 
before  the  Owner  submits  a  proposal  to 
the  PHA.  subsidized  under  any  Federal 
housing  program,  including  the 
Certificate  or  Housing  Voucher  program; 

(b)  Is  owned  either  by  the  PHA 
administering  the  ACC  under  this 
program  or  by  an  entity  controlled  by 
that  PHA; 

(c)  Is  a  project  with  a  HUD-held 
mortgage  or  is  a  HUD-owned  project; 

(d)  Is  assisted,  or  is  a  project  for 
which  a  commitment  for  assistance  has 
been  entered  into,  under  the  Rental 
Rehabilitation  program,  24  CFR  Part  511; 
or 

(e)  Would  require  displacement  of  any 
person  (see  paragraph  U.D.(2)). 

(3)  Nursing  homes;  units  within  the 
grounds  of  penal,  reformatory,  medical, 
mental,  and  similar  public  or  private 


institutions;  and  facilities  providing 
continual  psychiatric  medical,  or 
nursing  services  are  not  eligible  for 
assistance  under  this  program. 

(4)  No  section  6  assistance  may  be 
provided  with  respect  to  any  unit 
occupied  by  an  Owner. 

E  Housing  Quality  Standards 

Section  882.404  (including  its 
incorporation  by  reference  of  S  882.109) 
shall  apply  to  this  program,  except  as 
follows: 

(1)  The  housing  quality  standards  in 
SS  882.100(1)  and  882.404(c).  concerning 
lead-based  paint,  shall  not  apply  to  this 
program,  since  these  SRO  units  will  not 
house  children  under  seven  years  of  age. 

(2)  In  addition  to  the  performance 
requirements  contained  in  t  882.100(p) 
concerning  SRO  units,  a  sprinkler 
system  that  protects  all  major  spaces, 
hard  wired  smoke  detectors,  and  such 
other  fire  and  safety  improvements  as 
State  or  local  law  may  require  shall  be 
installed  in  each  building.  (The  term 
"major  spaces"  means  hallways,  large 
common  areas,  and  other  areas 
specified  in  local  fire,  building,  or  safety 
codes.) 

(3)  Section  882.109(g).  concerning 
shared  housing,  shall  not  apply  to  this 
program. 

(4)  Section  882.404(b),  concerning  site 
and  neii^borfaood  standards,  shall  not 
apply  to  this  program,  except  that 

S  882.404(b)  (1)  and  (2)  shall  apply.  In 
addition,  the  site  shaH  be  accessible  to 
social,  recreational,  educational, 
commercial,  and  health  facilities,  and 
other  appropriate  municipal  facilities 
and  services. 

(5)  An  SRO  unit  may  contain  both 
food  preparation  and  sanitary  facilities; 
however,  in  no  case  may  the  fair  market 
rents  for  SRO  units  (75  percent  of  the  0- 
bedroom  Moderate  Rehabilitation  fair 
market  rent)  be  exceeded. 

C  Financing 

Section  882.405  shall  apply  to  this 
program. 

D.  Temporary  Relocation /Displacement 

(1)  Temporary  Relocation.  The 
following  policies  apply  to  the 
temporary  relocation  of  residential 
tenants  who  are  required  to  relocate 
temporarily  following  the  date  the  PHA 
submits  its  application  to  HUD. 

(a)  No  tenant  shall  be  required  to 
move  temporarily  from  the  property 
unless:  (i)  The  tenant  is  provided 
adequate,  advance  written  notice  and 
appropriate  advisory  services;  (ii) 
suitable  housing  is  available  for  the 
temporary  period:  (iii)  the  temporary 
relocation  period  will  not  exceed  12 
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months;  (iv)  the  tenant  will  rteeive 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation.  Including 
moving  costs  to  and  from  the 
temporarily  occupied  housing  and  any 
increase  in  monthly  housing  costs:  and 
(v)  the  tenant  is  provided  a  reasonable 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building  or  a 
nearby  building  on  the  real  property 
following  completion  of  the 
rehabilitation. 

(b)  The  PHA  is  responsible  for 
assuring  that  all  the  temporary 
relocation  requirements  are  met 
Reasonable  relocation  costs  incurred  by 
the  Owner  for  the  temporary  relocation 
of  tenants  fo  be  assisted  under  this 
program  are  considered  eligible 
rehabilitation  costs  for  inclusion  in  the 
Conh^ct  Rents.  (Temporary  relocation 
costs  for  tenants  not  to  be  assisted 
under  this  program  may  not  be  included 
in  the  Contract  Rents.)  Preliminary 
administrative  funds  may  be  used  for 
costs  of  PHA  advisory  services  for  the 
temporary  relocation  of  tenants  to  be 
assisted  under  this  program. 

(2)  Displacement.  As  indicated  in  the 
displacement  certification  (see 
paragraph  llLCfS)).  no  person  (family, 
individual,  business  or  nonprofit 
organization)  shall  be  displaced  as  a 
direct  result  of  acquisition, 
rehabilitation  or  demolition  of  the 
structure,  whether  or  not  the  person 
occupies  a  unit  assisted  under  the 
moderate  rehabilitation  SRO  program. 
For  the  purposes  of  this  Notice,  a  person 
is  displaced  if  the  person  is  required  to 
move  permanently  and  involuntarily. 
However,  a  person  will  not  be 
considered  displaced  if  (a)  the  person 
commences  occupancy  after  the  PHA 
submits  the  application  to  HUD  and. 
before  commencing  occupancy,  is 
provided  adequate  written  notice  from 
the  Owner  of  the  impending 
rehabilitiation  and  possible 
displacement;  or  (b)  the  person's         ' 
tenancy  is  terminated  for  serious  or 
repeated  violation  of  the  terms  and 
conditions  of  the  lease:  violation  of 
applicable  Federal.  State,  or  local  law: 
or  other  good  cause.  (Good  cause  does 
not  include  termination  because  of 
Owner  participation  in  this  program.) 

E.  Other  Federal  Requirements 

Section  882.407,  Other  Federal 
Requirements,  shall  apply  to  this 
program,  with  the  additions  and 
modifications  noted  below: 

(1)  Executive  Orders  12432,  Minority 
Business  Enterprise  Development,  and 
12138,  Creating  a  National  Women's 
Business  Enterprise  Policy,  shall  apply. 


Consistent  with  HUD's  responsibilities 
under  these  Executive  Orders  and 
Executive  Order  11625  (see 
S  882.407(c)(5)),  the  PHA  and  Owner 
shall  make  efforts  to  encourage  the  use 
of  minority  and  women's  business 
enterprises  in  connection  with  activities 
assisted  under  this  program. 

(2)  If  the  procedures  that  the  PHA  or 
Owner,  as  appropriate,  intends  to  use  to 
make  known  the  availability  of  this 
program  are  unlikely  to  reach  persons  of 
any  particular  race,  color,  religion,  sex. 
age,  or  national  origin  who  may  qualify 
for  admission  to  the  program,  the  PHA 
or  Owner  shall  establish  additional 
procedures  that  will  ensure  that  such 
persons  are  made  aware  of  the 
availability  of  the  program.  The  PHA  or 
Owner  shall  also  adopt  and  implement 
procedures  to  ensure  that  interested 
persons  can  obtain  information 
concerning  the  existence  and  location  of 
services  and  facilities  which  are 
accessible  to  handicapped  persons. 

(3)  Notwithstanding  that  structures 
may  serve  designated  populations  of 
homeless  persons,  the  PHA  or  Owner, 
as  appropriate,  is  required,  in  serving  a 
designated  population,  to  comply  with 
the  requirements  under  this  paragraph  E 
relating  to  nondiscrimination  on  the 
basis  of  race,  color,  religon.  sex,  age,  or 
national  origin.  Designated  populations 
of  homeless  persons  may  include  (but 
are  not  limited  to)  substance  abusers 
and  the  chronically  mentally  ill.  In 
addition,  the  PHA  shall  comply  with 
section  504  of  the  Rehabilitation  Act  of 
1973  and  the  regulations  at  24  CFR  Part  8 
which  prohibit  discrimination  against 
otherwise  qualified  individuals  with 
handicaps  solely  by  reason  of  handicap. 

Single-sex  facilities  are  allowable 
under  the  Moderate  Rehabilitation  SRO 
program,  provided  that  the  PHA 
determines  that  because  of  the  physical 
limitations  or  configuration  of  the 
facility,  consideration  of  personal 
privacy  requires  that  the  facility  (or 
parts  of  the  facility)  be  available  only  to 
members  of  a  single  sex. 

(4)  HUD  shall  comply  with  the  Coastal 
Barriers  Resources  Act  (which  prohibits 
assistance  for  sites  in  the  coastal  barrier 
resources  system  identified  under  that 
Act). 

(5)  Projects  of  nine  or  more  assisted 
units  are  subject  to  Davis-Bacon  Act 
requirements  regarding  wage  rates  paid 
for  rehabilitation  work.  The  Department 
of  Labor  has  advised  that  residential, 
rather  than  commercial,  wage  rates 
apply  for  buildings  of  four  stories  or  less 
being  rehabilftated  for  the  homeless. 

(6)  In  lieu  of  the  provisions  of 

S  882.407(b),  the  environmental  review 
requirements  of  24  CFR  Part  50. 
implementing  the  National 


Environmental  Policy  Act  and  related 
environmental  laws  and  authorities 
listed  in  24  CFR  S  S0.4,  are  applicable  to 
this  program.  HUD  will  complete 
environmental  reviews  on  applications 
under  this  program  before  selecting 
PHAs.  HUD  may  elect  to  eliminate  a 
proposal  from  consideration  where  a 
proposal  would  require  an 
Environmental  Impact  Statement 
(generally,  where  HUD  determines  that 
the  proposal  would  have  a  significant 
effect  on  the  human  environment),  or 
where  the  time  necessary  for  the 
completion  of  the  review  process  under 
an  environmental  law  (e.g..  the  National 
Historic  Preservation  Act)  for  structures 
identified  in  a  particular  application 
would  prevent  timely  completion  of  the 
selection  process.  If  a  successful  PHA 
proposes,  after  selection,  to  enter  into  an 
Agreement  with  respect  to  a  sturcture 
that  was  not  identified  in  its  application, 
the  requirements  in  paragraph  IILF.(10) 
will  be  followed 

///.  PHA  Application  Process.  HUD 
Review  and  Selection,  ACC  Execution, 
and  Pre-Rehabilitation  Activities 

A.  General 

(1)  PHAs  that  are  currently 
administering  a  Moderate  Rehabilitation 
Prc^m  under  24  CFR  Part  882  are 
invited  to  submit  applications  for  this 
program.  There  is  no  application  form. 
Applications  shall  contain  the 
information  prescribed  in  paragraph 
III.C,  be  addressed  to  Lawrence 
Goldberger  in  Room  6130  at  the  address 
specified  above,  and  be  received  by  5:15 
p.m.  Eastern  Standard  Time  on  April  la 
1989.  Each  HiA  shall  also  submit  a  copy 
of  the  application  to  the  appropriate 
HUD  field  office  by  the  same  deadline. 
HUD  will  reject  late  applications. 

(2)  PHAs  have  discretion  to  select 
proposals  by  Owners  in  accordance 
%vith  their  own  procedures  and  policies, 
consistent  with  the  requirements  of  this 
Notice.  Accordingly.  5  882.503, 
Obtaining  Proposals  from  Owners: 

S  882.504(c)  (1),  (4),  and  (5),  Selection  of 
Proposals:  and  §  882.504(d)  Notification 
of  Owners,  shall  not  apply  to  this 
program. 

(3)  HUD  headquarters  will  process  all 
applications  and  select  the  successful 
PHAs. 

B.  Comprehensive  Homeless  Assistance 
Plan  (CHAP) 

(1)  Section  401  of  the  MciGnney  Act 
prohibits  assistance  under  this  program 
from  being  made  available  within  the 
jurisdiction  of  a  Slate,  or  a  metropolitan 
city  or  urban  county  that  is  eligible  for  a 
formula  allocation  under  the  Emergency 
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Shelter  Grants  program  established  by 
the  McKinney  Act  (ESG  formula  city  or 
county),  unless  the  entity  has  a  HUD- 
approved  CHAP.  For  PiiAs  that  wish  to 
receive  funding  under  this  program,  the 
following  rules  apply.  If  the  structure  to 
be  assisted  is  located  within  an  ESG 
formula  city  or  county,  the  city  or  county 
must  have  an  approved  CHAP.  If  the 
structure  is  located  outside  an  ESG 
formula  city  or  county,  the  State  must 
have  an  approved  CHAP.  Since  Indian 
tribes  are  not  required  to  have  approved 
CHAPs.  the  CHAP  requirement  does  not 
apply  to  PHAs  seeking  funding  for 
structures  within  the  jurisdictions  of 
Indian  tribe*.  However,  if  an  Indian 
tribe  seeks  to  receive  funding  under  this 
program  for  a  project  outside  of  its 
jurisdiction.  It  would  be  required  to 
obtain  a  certification  that  its  proposed 
activities  are  consistent  with  the  CHAP 
for  the  jurisdiction  in  which  the 
activities  are  to  be  located. 

(2)  The  Department  published  a 
Notice  in  the  Fadaral  Register  on  August 
14. 1967  (52  FR  30628)  establishing 
requirements  for  CHAPs.  Among  other 
things,  that  Notice  listed  the  ESG 
formula  cities  and  counties  and  other 
entities  that  are  subject  to  the  CHAP 
requirements.  The  recently  enacted 
reauthorization  of  the  McKinney  Act 
requires  the  annual  submission  of 
CHAPs.  The  Department  published 
updated  CHAP  requirements  on 
December  28, 1968  (53  FR  S2800). 
Potential  applicants  under  this  program 
are  encouraged  to  familiarize 
themselves  with  these  requirements. 

(3)  Each  CHAP  must  contain  an 
assurance  that  each  grantee,  recipient, 
and  project  sponsor  [as  appropriate]  will 
administer,  in  good  faith,  a  policy 
designed  to  ensure  that  each  SRO  ia  free 
from  the  illegal  use,  possession,  or 
distribution  of  drugs  or  alcohol  by  its 
l>ener)ciaries.  CHAP  requirements 
regarding  dmg-  and  alcohol-free 
facilities  are  set  forth  in  section  III4  of 
the  CHAP  Notice  published  on 
December  26. 1966  (53  PR  52600). 

C  PHA  Application 

Section  441  of  the  McKinney  Act 
requires  that  HUD  allocate  the  amounts 
made  available  for  this  program  on  the 
besis  of  a  national  cooipetition  to  the 
applicants  that  best  demonstrate  a  need 
for  the  assistance  and  the  ability  to 
undertake  and  carry  out  a  program  to  be 
assisted.  Each  application  shall  contain 
the  following  information  to  enable 
HUD  to  make  these  determinations. 

(1)  Size  and  Cbaracteristica  of  SRO 
Population.  The  application  shall 
include  a  description  of  the  size  and 
characteristics  of  the  homeless 
population  witUn  the  applicant's 


jurisdiction  that  would  occupy  SRO 
dwellings  under  this  program,  and  a 
statement  of  the  basis  for  this 
description.  [i.e.,  the  source  of  the 
information).  If  the  PHA  intends  to  serve 
a  designated  population  of  homeless 
persons,  such  as  substance  abusers  or 
the  chronically  mentally  ill,  the 
application  should  identify  the 
designated  population. 

(2)  Identification  of  Suitable  Housing 
Stock  to  Be  Rehabilitated  Under  This 
Program,  (a)  The  application  shall 
identify  specific  structures,  by  address 
(indicating  city  and  urban  county  where 
applicable),  that  the  PHA  proposes  for 
rehabilitation  and  assistance  under  this 
program,  including: 

(i)  The  total  number  of  SRO  uniU 
requested; 

(ii)  The  total  number  of  units  in  each 
structure; 

(iii)  The  number  of  vacancies  among 
SRO  units  to  be  assisted: 

(iv)  The  type  of  rehabilitation 
expected;  and 

(v)  For  applications  identifying  more 
than  one  structure,  a  priority  ranking  of 
the  structures  in  the  event  that  tlie 
application  can  only  be  partially  funded. 

(b)  The  application  shall  also  include 
a  description  of  the  interest  that  has 
been  expressed  by  builders,  developers. 
Owners,  and  others  (including  profit  and 
nonprofit  organizations)  in  participating 
in  the  program.  This  may  include 
statements  expressing  interest  in 
acquiring  or  rehabilitating  structures 
identified  in  the  application  or 
information  on  site  control,  and  should 
include  a  discussion  of  the  relevant 
development  and  numagement 
experience,  and  the  length  of 
experience,  of  individuals  or 
organizations  that  will  participate  in  the 
program. 

(c)  The  application  shall  also  include 
a  preliminary  feasibility  analysis  for  the 
structure  identified  which  demonstrates 
that  a  preliminary  estimate  of  the  gross 
rents  for  the  structure  indicate  that  the 
project  is  feasible  within  the  fair  market 
rent  limitation.  The  analysis  should  also 
address  the  structure's  compliance  with 
basic  program  requirements  regarding 
eligible  properties  and  tepants.  site 
control,  the  $1,000  minimum  in  eligible 
rehabilitation  work,  and  eligible  work 
items. 

(3)  Additional  Commitments  for 
Supportive  Services.  The  application 
shall  identify  any  supportive  services 
(as  defined  in  section  VU.fi)  whick 
would  be  necessary  for  the  popul^ion 
expected  to  be  served.  The  availability 
of  these  services  should  be 
demonstrated  by  letters  from  the 
agencies  (including  public  and  private 
sources)  providing  the  services.  The 


letters  should  describe  the  services  to  be 
provided,  the  funding  source,  and  the 
proposed  period  of  availability.  The 
PHA  shall  demonstrate  that  the 
supportive  services  appropriately 
address  the  needs  of  the  homeless 
population  to  be  served.  The  application 
should  address  whether  these  services 
will  be  provided  in  the  structure  or 
elsewhere.  If  elsewhere,  the  application 
should  demonstrate  that  the  services 
will  be  readily  accessible  to  the 
homeless  population  to  be  served. 
Services  are  readily  accessible  if 
residents  can  get  to  the  services  on  their 
own,  or  if  transportation  is  provided  to 
the  site  where  the  services  are  provided. 

(4)  CHAP  Certifications.  The 
application  shall  contain  a  certification 
that  each  proposed  structure  is 
consistent  with  the  appropriate  CHAP 
submitted  in  accordance  with  the  1989 
requirements  referenced  In  paragraph 
UI.B.  The  certification  shall  be  from  the 
public  ofBcial  responsible  for  submitting 
the  CHAP  for  the  State,  formula  city  or 
county,  or  territory  and  shall  indicate 
that  the  proposed  activities  of  the  PHA 
are  consistent  with  the  CHAP.  Such 
certification  must  be  provided  as 
follows: 

(a)  If  the  proposed  structure  is  located 
within  the  boundaries  of  a  city  or  urban 
county  required  to  submit  its  own  CHAP 
under  the  requirements  referenced  in 
section  IlLB..  then  a  certification  from 
the  appropriate  o^icial  of  that 
jurisdiction  is  reqtiired;  or 

(b)  If  the  proposed  structure  is  not 
located  within  such  a  unit  of  local 
government,  then  a  certification  from  the 
appropriate  State  official  is  required. 

(5)  Displacement  Certification.  The 
application  shall  contain  a  certification 
from  the  PHA  that  neither  its  proposed 
activities,  nor  the  acquisition, 
rehabilitation  or  demolition  activities  of 
any  Owner  whose  proposal  i*  selected 
or  considered  for  selection,  will  result  in 
the  displacement  (the  permanent, 
involuntary  move)  of  any  person  (family, 
individual,  business  or  nonprofit 
organization). 

(6)  Section  213  Letter.  Section  213  of 
the  Housing  and  Community 
Developatent  Act  of  1974  requires  HUD 
to  provide  the  chief  executive  officer  of 
the  unit  of  general  local  government  an 
opportunity  to  comment  on  the 
application.  Where  the  unit  of  general 
local  government  has  a  housing 
assistance  plan,  its  comment  may 
include  an  objection  to  HUD  approval  of 
an  application  for  housing  assistance  on 
the  grounds  that  the  application  is 
inconsistent  with  the  local  housing 
assistance  plan.  PHAs  should  encourage 
the  chief  executive  officer  to  submit  a 
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suction  213  letter  with  the  PHA 
application.  (See  24  CFR  Part  791  for 
specific  requirements).  Since  HUD 
cannot  approve  an  application  until  the 
30-day  comment  period  is  closed,  the 
section  213  letter  should  not  only 
comment  on  the  application  and 
indicate  that  approval  of  the  application 
for  assistance  under  this  Notice  is 
consistent  with  the  community's  housing 
assistance  plan,  %vhere  applicable,  but 
should  also  state  that  HUD  may 
consider  the  letter  to  be  the  final 
comments,  and  that  no  additional 
comments  will  be  submitted  by  the  unit 
of  local  government. 

(7)  Schedule.  The  application  shall 
contain  a  schedule  for  completion  of  all 
necessary  steps  through  execution  of  the 
Housing  Assistance  Payments  Contract 
and  demonstrate  that  it  is  feasible  for 
the  PHA  to  meet  its  schedule.  The 
schedule  shall  specify  when  the 
following  will  be  completed: 

(a)  Inspection  of  units  and 
determination  of  eligibility  of  any 
current  residents,  final  feasibility 
analysis,  detailed  work  write-ups,  and 
cost  estimates: 

(b)  Determination  of  initial  base  rents 
and  Contract  Rents: 

(c)  Ensuring  that  firm  commitments  of 
financing  and  identified  necessary 
supportive  services  and  other  resources 
to  be  provided  are  in  place; 

(d)  Execution  of  the  Agreement; 

(e)  Start  of  rehabilitation  activities, 
with  an  identification  of  any  which  may 
be  affected  by  weather  conditions  and  a 
discussion  of  how  weather  delajrn  have 
been  taken  into  accotmt;  and 

(f)  Execution  of  the  Contract  (must  be 
within  12  months  from  execution  of  the 
ACQ. 

(8)  Administrative  Capability  and 
Rehabilitation  Expertise.  The 
application  shall  include  a  description  of 
the  PHA's  experience  in  administering 
the  section  8  Moderate  Rehabilitation 
Program  and  a  description  of  the  PHA's 
rehabilitation  expertise. 

(9)  Financing.  The  application  shall 
indicate  the  types  of  financing  expected 
to  be  used,  including  Federal,  State,  or 
locally  assisted  financing  programs,  and 
describe  the  availability  of  such 
financing.  If  availale,  statements  from 
these  financing  sources  indicating  their 
willingness  to  provide  financing  should 
be  submitted. 

D.  HUD  Selection  Process 

(1)  Part  791.  Upon  receipt  of  an 
application  that  does  not  include  a 
section  213  letter  from  the  chief 
executive  officer  of  the  unit  of  general 
local  government  (see  paragraph 
III.C(6)).  HUD  shall  send  the  application 


to  the  appropriate  chief  executive  officer 
in  accordance  with  24  CFR  Part  791. 

(2)  Ranking.  Before  ranking 
applications,  HUD  will  complete 
environmental  reviews  required  under 
24  CFR  Part  50  on  all  applications.  HUD 
may  elect  to  eliminate  a  proposal  from 
consideration  where  the  application 
would  require  an  Environmental  Impact 
Statement,  or  the  time  necessary  for  the 
completion  of  the  review  process  under 
an  enviromental  law  for  structures 
identified  in  a  particular  application 
would  prevent  timely  completion  of  the 
ranking  and  selection  process.  Except 
for  such  eliminated  proposals.  HUD  will 
rank  all  applications  from  PHSs 
administering  the  Moderate 
Rehabihtation  Program  that  contain  all 
items  required  by  section  C  based  upon 
HUD's  assessment  of  which  applications 
have  the  best  combination  of  the 
following: 

(a)  The  need  for  assistance,  as 
demonstrated  by  the  PHA's  analysis  of 
the  size  and  characteristics  of  the 
population  to  be  served,  and  by  the 
thoroughness  of  the  analysis  of  the  need 
presented:  and 

(b).The  PHA's  ability  to  undertake 
and  carry  out  the  program  within  the 
schedule  proposed  by  the  PHA.  as 
demonstrated  by: 

(i)  Whether  the  preliminary  feasibility 
analysis  demonstrates  that  it  appears 
likely  that  the  proposed  structure  will  be 
feasible  and  meets  basic  program 
requirements; 

(ii)  Whether  there  is  evidence  of  site 
control  or  other  evidence  that  the  site 
will  be  available  for  rehabihtation  in 
accordance  with  the  PHA's  schedule: 

(iii)  The  percentage  of  units  proposed 
for  assistance  which  are  vacant 
(rehabihtation  of  vacant  units  generally 
will  result  in  more  units  becomning 
available  for  the  homeless;  therefore,  a 
preference  will  be  given  to  applications 
indicating  the  highest  percentage  of 
vacancies); 

(iv)  Whether  it  appears  feasible  that 
the  PHA  and  Owner  will  complete  all 
steps  necessary  so  that  the  Contract 
may  be  executed  within  12  months  of 
execution  of  the  ACC; 

(v)  Whether  the  PHA  has  specified  the 
resources  available  to  provide 
necessary  supportive  services,  including 
the  strength  and  length  of  the 
commitments  to  provide  those 
resources; 

(vi)  The  availability  of  financing,  both 
assisted  and  unassisted,  as 
demonstrated  by  statements  or 
commitments  from  lenders,  with  a 
preference  for  assisted  financing 
availability;  and 

(vii)  The  PHA's  experience  with 
rehabihtation  programs,  including  past 


performance  in  placing  Moderate 
Rehabilitation  units  under  Agreement 
and  Contract,  and  the  PHA's  overall 
administrative  capability,  as  evaluated 
by  the  HUD  field  office. 

HUD  shall  assign  a  maximum  of  30 
points  based  on  paragraph  (a)  and  70 
points  based  on  paragraph  (b).  with  an 
equal  maximum  amount  of  points  (10) 
for  each  element  in  paragraph  (b). 

3.  Selection  of  Applications,  (a)  HUD 
will  select  the  highest  ranldng 
applications.  However,  no  dty  or  urtian 
county  may  have  projects  receiving  a 
total  of  more  than  10  percent  of  the 
assistance  to  be  pro\'ided  under  this 
prt^am  ($4,500,000  in  budget  authority, 
which  is  the  equivalent  of  $450iNX)  in 
administratively  controlled  contruct 
authority  per  year,  which  HUD  expects 
will  fund  a  maximum  of  approximately 
120  units  for  any  one  city  or  urtwn 
county). 

(b)  HUD  %viU  notify  each  PHA 
whether  or  not  its  application  has  been 
selected. 

(c)  Where  the  review  and  comment 
process  required  under  24  CFR  Part  791 
has  not  been  completed  by  the  time 
HUD  is  ready  to  make  its  selections,  it 
may  select  one  or  more  applications 
subject  to  completion  of  ^e  process 
required  under  Part  791.  if  it  has 
determined  that  the  application  is 
consistent  with  a  housing  assistance 
plan  (where  appUcable).  See.  also, 
paragraphs  III.C(6)  and  IIIJ).(1). 

E.  ACC  Execution 

(1)  Before  execution  of  the  ACC  the 
PHA  shall  submit  to  the  appropriate 
HUD  field  office  the  following: 

(a)  Equal  Opportunity  Housing  Plan 
and  Certification.  Form  iiUD-420; 

(b)  Estimates  of  Required  Annual 
Contributions,  Forms  HUD-52672  and 
HUD-52673: 

(c)  Administrative  Plan,  which  should 
include: 

(i)  Procedures  for  tenant  outreacii  and 
for  establishing  waiting  lists; 

(ii)  A  policy  governing  temporary 
relocation:  and 

(iii)  A  mechanism  to  monitor  the 
provision  of  supportive  services. 

(d)  Proposed  Schedule  of  Allowances 
for  Tenant-Furnished  Utilities  and  Other 
Services.  Form  HUD-52667.  »vith  a 
justification  of  the  amounts  proposed; 

(e)  If  applicable,  proposed  variations 
to  the  accceptability  criteria  of  the 
Housing  Quality  Standards  (see  section 
U.B):  and 

(f)  The  fire  and  building  code 
applicable  to  each  structure. 

(2)  ASXet  HUD  approves  the  PHA  s 
application,  the  review  and  comment 
requirements  of  24  OH  Part  791  have 
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been  complied  with,  and  the  PHA  has 
submitted  (and  HUD  has  approved)  the 
items  required  by  paragraph  III.E(1). 
ilUO  and  the  PHA  shall  execute  the 
ACC  in  the  form  prescribed  by  HUD. 
The  initial  term  of  the  ACC  shall  be  11 
years.  This  allows  one  year  to 
rehabilitate  the  units  and  place  them 
under  a  10-year  HAP  Contract.  The  ACC 
will  establish  a  separate  term  for  the 
funding  provided  in  Fiscal  Year  1930  for 
this  program.  The  ACC  shall  give  HUD 
the  option  to  renew  the  ACC  for  an 
additional  10  years. 

(3)  Section  882.403(a),  Maximum  Total 
ACC  Commitments,  shall  apply  to  this 
program. 

(4)  Section  882.403(b).  Project 
Account,  shall  apply  to  this  program. 

F.  Project  Development 

Before  execution  of  the  Agreement, 
the  PHA  skaU: 

(1K«)  Inspect  the  structure  to 
determine  the  specific  work  items  whidi 
need  to  be  accomplished  to  bring  the 
units  to  be  assisted  up  to  the  Housing 
Quality  Standards  (see  section  ILB)  or 
other  standards  approved  by  HUD;  (b) 
Conduct  a  feasibility  analysis,  and 
determine  whether  cost-effective  energy 
conserving  improvements  can  be  added: 
(c)  ensure  that  the  Owner  prepares  the 
work  write/ups  and  cost  estimates 
required  by  i  882.S04(f);  and  (d) 
determine  initial  base  rents  and  .- 
Contract  Rents: 

(2)  Assure  that  the  Owner  has 
selected  a  contractor  in  accordance  with 
S  882.504(g): 

(3)  After  the  financing  and  a 
contractor  are  obtained,  determine 
whether  costs  can  be  covered  by  initial 
Contract  Rents,  computed  in  accordance 
with  section  III.G:  and.  where  a 
structure  contains  more  than  50  units  to 
be  assisted,  submit  the  base  rent  and 
Contract  Rent  calculations  to  the 
appropriate  HUD  Held  ofTice  for  review 
and  approval  in  sufTicient  time  for 
execution  of  the  Agreement  in  a  timely 
manner 

(4)  Obtain  firm  commitments  to 
provide  necessary  supportive  services: 

(5)  Obtain  firm  commitments  for  other 
resources  to  be  provided: 

(6)  Determine  that  the  $1,000  minimum 
amount  of  work  requirement  and  other 
requirements  in  {  8821.504(c)  (2)  and  (3) 
are  met: 

(7)  Determine  eligibility  of  current 
tenants,  and  select  the  units  to  be 
assisted  in  accordance  with  i  882.S04(e): 

(8)  Comply  with  the  financing 
requirements  in  {  882.504(1): 

(9)  Assure  compliance  with  all  other 
applicable  requirements  of  this  Notice: 
and 


(10)  In  the  event  that  the  PHA 
determine  that  any  structure  proposed  in 
its  application  is  infeasible.  or  the  PHA 
proposes  to  select  a  different  structure 
for  any  other  reason,  the  PHA  must 
submit  the  information  required  in 
II1.C.(2)  for  the  selected  structure  to 
HUD  Headquarters  for  review  and 
approval  and  to  the  HUD  Field  OfTice 
for  environmental  review,  as  required 
by  II.E(6).  HUD  Headquarters  will  rate 
the  proposed  structure  in  accordance 
with  the  procedures  in  III.D.  The 
proposed  structure  must  rank  at  least  as 
high  as  the  lowest  ranked  application 
selected  for  funding  in  Fiscal  Year  1980. 
If  the  PHA  fails  to  submit  a  structure  of 
such  ranking,  HUD  may  reduce  the 
amount  of  annual  contributions  payable 
or  reduce  the  funding  reserved  for  the 
structure.  The  PHA  may  not  proceed  to 
Agreement  execution  until  it  is  notified 
by  ffUD  and  all  requirements  for  the 
proposed  structure  have  been  met 

G.  Initial  Contract  Rents 

Section  882.408.  Initial  Contract  Rents 
(including  the  establishment  of  fair 
market  rents  for  SRO  units  at  75  percent 
of  the  O-bedroom  Moderate 
Rehabilitation  Fair  Maiiiet  Rent),  shall 
apply  to  this  program,  except  as  follows: 

(1)(a)  In  determining  the  monthly  cost 
of  a  rehabilitation  loan,  in  accordance 
with  S  882.408(cK2).  a  10-year  loan  term 
(instead  of  a  15-year  loan  term)  shall  be 
assumed.  The  exception  in 
S  682.406(cK2)(iii)  for  using  the  actual 
loan  term  where  the  total  amount  of  the 
rehabilitation  is  leas  than  $15,000  shall 
continue  to  apply.  In  additiorL  the  cost 
for  the  rehabilitation  that  may  be 
included  for  the  purpose  of  calculating 
the  amount  of  the  initial  Contract  Rent 
for  any  unit  shall  not  exceed  the  lower 
of  (i)  the  projected  costs  of  rehabilatioa 
or  (ii)  $14,300  per  unit  plus  the  cost  of 
the  fire  and  safety  improvements 
required  by  section  II.B.(2).  HUD  may. 
however,  increase  the  hmitation  in 
clause  (ii)  by  an  amount  HUD 
determines  is  reasonable  and  necessary 
to  accommodate  special  local 
conditions,  including  high  construction 
costs  or  stringent  Tire  or  building  codes. 

(b)  Where  the  PHA  believes  that  high 
construction  costs  warrant  an  increase 
in  the  limitation  in  clause  (a)(ii)  above, 
the  PHA  shall  demonstrate  to  HUD's 
satisfaction  that  a  high  average  per  unit 
amount  is  necessary  to  conduct  this 
program  and  that  every  appropriate  step 
has  been  taken  to  contain  the  amount  of 
the  rehabilitation  within  an  average  of 
$14,300  per  unit,  plus  the  cost  of  the 
required  Are  and  safety  improvements. 
These  higher  amounts  will  be 
determined  as  follows: 


(i)  HUD  may  approve  a  higher  per  unit 
amount  up  to.  but  not  to  exceed,  an 
amount  derived  by  applying  the  HUD- 
approved  High  Cost  Percentage  for  Base 
Cities  (used  for  computing  FHA  high 
cost  area  adjustments)  in  use  before 
April  1988.  for  the  area  to  the  total  of  the 
$14,300  per  unit  cost  and  the  cost  of  the 
required  fire  and  safety  improvements: 
or 

(ii)  HUD  may.  on  a  stnicture-by- 
stnicture  basis,  increase  the  level 
approved  in  paragraph  (i)  to  up  to  an 
amount  computed  by  multiplying  2.4  by 
the  total  of  the  $14,300  average  per  unit 
cost  and  the  cost  of  the  required  fire  and 
safety  improvements. 

(2)  In  approving  changes  to  initial 
Contract  Rents  during  rehabilitation  in 
accordance  with  §  882.40e(d).  the 
revised  Contract  Rents  may  not  reflect 
an  average  per  unit  rehabilitation  cost 
that  exceeds  the  limitation  speciHed  in 
paragraph  0.(1)  of  this  section. 

(3)  Where  the  structure  contains  four 
or  fewer  SRO  units,  the  Fair  Mariiet 
Rent  for  that  size  structure  (the  Fair 
Market  Rent  for  a  1-.  2-,  3-.  or  4-bedroom 
unit,  as  applicable)  shall  apply  instead 
of  a  separate  Fair  Market  Rent  for  each 
SRO  unit.  The  Fair  Market  Rent  for  the 
structure  shall  be  apportioned  to  each 
SRO  unit 

(4)  Contract  Rents  shall  not  include      , 
the  costs  of  providing  supportive  - 
serN'ices.  transportation,  furniture,  or 
other  non-housing  costs,  as  determined 
by  HUD.  Also,  contract  rents  shall  not 
include  the  additional  costs  of 
rehabilitation  and  operating  efficiency 
units.  PHAs  shall  consult  with  HUD 
where  it  is  not  clear  whether  the  cost 
may  be  covered  by  the  Contract  Rent. 

/v.  Agreement  to  Enter  into  Housing 
Assistance  Payments  Contract 
Rehabilitation  Period,  and  Cost 
Certifications 

A.  Rehabilitation  Period    . 

(1)  Agreement  Before  the  Owner 
begins  any  rehabilitation,  the  PHA  shall 
enter  iiuo  an  Agreement  with  the  Owner 
is  the  form  prescribed  by  HUD. 

(2)  Timely  Performance  of  Work. 
Section  882.506(a)  shall  apply  to  this 
program.  In  addition,  the  Agreement 
shall  provide  that  the  work  shall  be 
completed  and  the  Contract  executed 
within  12  months  of  execution  of  the 
ACC.  HUD  may  reduce  the  number  of 
units  or  the  amount  of  the  annual 
contribution  commitment  if.  in  the 
determination  of  HUD,  the  PHA  fails  to 
demonstrate  a  good  faith  effort  to 
adhere  to  this  schedule  or  if  other 
reasons  justify  a  reduction  in  the 
number  of  units. 
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(3)  InspecUons.  Section  8a2.506(b) 
shall  a0ply  to  this  program. 

(4)  Changes.  Section  882J06(c)(l)  shall 
apply  to  this  program.  Contract  RenU 
may  only  be  increased  in  accordance 
with  the  rehabihtation  cost  limits  in 
section  II1.G.(2)  of  this  Notice. 

(5J  Ust  of  Vacancies.  Section 
882.506(d)  shall  apply  to  this  program. 
See  also,  section  V1.A.  Outreach  to 
Lower  Income  Individuals  and 
Appropriate  Organizations:  Waiting 
Lists. 

E  Qomplation  of  Rehabilitation 

(1)  Notification  of  Completion.  Section 
882.507(a)  shall  apply  to  this  program. 

(2)  Evidence  of  Complotion.  Section 
882.507(b)  shall  apply  to  this  program, 
except  that  S  882.507(bi(2){iv). 
concerning  lead-based  paint 
requirements,  shall  notapply. 

(3)  Actual  Cost  and  Rehabilitation 
Loan  Certifications.  Section  882J507(c) 
shall  apply  to  this  program,  except  that 
Contract  RenU  shall  be  established  in 
accordance  with  section  in.G  of  this 
Notice. 

(4)  Reih'ew  and  Inspections.  Section 
882.507(d)  shall  apply  to  this  program. 

{B)  Acceptance.  Section  882.507(e) 
shall  apply  to  this  program. 

V.  Housing  Assistance  Payments 
Contract 

A.  Time  of  Execution  of  Contract 

Section  882.508(8]  shall  apply  to  thi^. 
progranL 

B.  Term  of  Contract 

The  Contract  for  any  unit 
rehabilitated  in  accordance  with  this 
program  shall  be  for  a  term  of  lO  years. 
The  Contract  shall  give  the  PHA  the 
option  to  renew  the  Contract  ior  an 
additional  10  years. 

C  Changes  In  Contract  Rents  from 
Agreement 

The  Contract  Rents  may  be  hi^ier  or 
lower  than  tbone  specified  in  the 
Agreement  in  accordance  with  section 

ni.c. 

D.  Unleased  Units 

Section  882.S08(c)  shall  apply  to  this 
program. 

E.  Contract  Rnnt«  at  EikI  of     •  • 
Rehabilitation  Loan  Tenn 

Section  682.409  shall  apply  to  thia 
program,  except  that  the  riiquiromrnt  to 
reduce  rents  shall  apply  on  the  earlier  of 
(1)  the  end  of  the  term  of  the 
rehabilitation  loan,  or  (2)  10  years  from 
the  effective  date  of  the  Contract.  Base 
rents  for  this  program  are  determined 
undRr  section  III.G. 


VI  Management 

A.  Outreach  to  Lower  Income 
Individuals  and  Appropriate 
Organizations:  Waiting  Lists 


(1)  Outreach  to  Lower  Income 
Individuals  and  Appropriate 
Organizations.  Promptly  after  receiving 
the  executed  ACC  the  PI L\  shall  engage 
in  outreach  efforts  to  make  known  the 
availability  of  this  program  to  homeless 
individuals  In  general  or  to  homeless 
individuals  in  the  category  for  which  the 
structure  is  designed  The  PIIA  shall 
also  ask  appropriate  organizations  to 
r^r  homeless  individuals  to  the  PHA  or 
to  assist  the  PHA  in  locating  them.  Any 
outreach  shall  be  made  in  accordance 
with  the  PHA's  HUD-approved 
application  and  Administrative  Plan  and 
with  the  HUD  guidelines  for  fair  housing 
requiring  the  use  of  the  equal  housing  '- 
opportunity  logotype,  statement,  and 
slogan. 

(2)  Waiting  lists.  The  PHA  shaU 
maintain  a  separate  waiting  list  for  all 
applicants  (or  each  cafogory  of 
applicants)  for  this  program.  In 
establishing  waiting  lists,  the  PHA  shall 
first  review  any  of  its  existing  waiting 
lists  for  section  8  Moderate 
Rehabilitation  and  Existing  Hou.sing 
(Certificate  and  Housing  Voucher) 
programs  and  add  the  nemee  of  any 
homeless  Individuals  on  those  lists  to 
the  lists  for  this  program,  where  It  is 
able  to  identify  the  lndi\'iduals  on  those 
lists  as  homeless.  The  names  of  the 
individuals  on  the  section  8  Moderate 
Rehabilitation  and  Existing  Housing  lists 
shall  remain  on  those  lists  as  well 

(3)  First  Priority  for  Homeless 
Individuals.  Homeless  individiials  on  a 
waiting  hst  shall  have  a  first  priority  for 
occupancy  of  houstaig  rehabilitated 
under  this  program. 

Bl  Individual  Participatipn 

(\)  Initial  Determination  oflrJix  iduul 
Eligibility.  Section  882.514(a)  shall  apply 
to  this  program. 

(2)  PHA  Selection  of  Individuals  for 
Participation,  Section  682.514(b)  shall 
apply  to  this  program,  except  that  the 
PHA  shall  only  refer  Huir.eless 
Individuals. 

(3)  Owner  Selection  of  Individvals. 
All  vacant  units  under  Contract  shall  be 
rented  to  Homeless  individuals  referred 
by  the  PHA  from  its  waiting  lists. 
However,  if  the  PHA  is  unable  to  refer  a 
sufficient  number  of  interestod 
applicants  on  the  waiting  lists  to  the 
Owner  within  30  days  of  the  Owner's 
notification  to  the  PHA  of  a  vacancy,  the 
Owner  may  ad\'ertise  or  colicit 
applications  from  homeless  persons,  and 
refer  such  persons  to  the  PHA  to 
determine  eligibility.  Since  the  Owner  is 


responsible  for  tenant  selection,  the 
Owner  may  refuse  any  Individual, 
provided  that  the  Owner  does  not 
unlawfully  discriminate.  Should  the 
Owner  reject  art  Individual,  and  should 
the  Individual  bcUeve  that  the  Owner  s 
rejection  was  the  result  of  unlawful 
discrimination,  the  Individual  may 
request  the  assistance  of  the  PHA  in 
resolving  the  issue  and  may  also  file  a 
complaint  with  HUD.  If  the  individual 
requests  the  assistance  of  the  PHA  and 
if  the  PHA  cannot  resolve  the  complami 
promptly,  the  PHA  should  advise  the 
Individual  that  he  or  she  may  file  a 
complaint  with  HUD. 

(4)  Leasing  to  Non-Homeless 
Individuals.  When  neither  the  WIA  nor 
the  Owner  win  find  a  sufficient  number 
of  interested  applicants  who  are 
.  Homeless  individuals,  the  Ownw  m«y 
rent  to  non  homeless  Eligible 
Individuals,  in  accordance  with 
$883,514  (a)  through  (c). 

(6)  Briefing  of  Individuals.  Section 
8a2.514(dl  shall  apply  to  this  program, 
except  that  paragraph  (dKlMvi)  .slwll  not 
apply. 

(6)  Continued  Participation  uf 
Individual  When  Contract  Is 
Terminated.  Section  882.514(e)  sh.ill 
apply  to  this  program,  except  that  the 
PHA  may  issue  a  Housing  Voucher 
instead  of  a  Certificate. 

(7)  Individuals  Determined  by  the 
PHA  To  Be  Ineligible.  Section  832.51 4<  f) 
shiill  apply  to  this  program.  In  addition, 
individuals  are  not  precluded  from  • 
exercising  other  rights  if  they  bel^ve 
they  have  been  discriminated  against  on 
the  basis  of  age.  .  ' 


C  Lease 

{\)€onteiUs  of  Lease.  Section 
8ft2.504{))  shall  apply  \o  this  program.  In 
addition,  the  Lease  shaU  limit 
occupancy  to  one  Eligible  Individual. 

(2)  Term  of  Lease.  Section  882.40J(d) 
shall  apply  to  this  program. 

D.  Securit>-  and  Utility  Deposits 

Suction  882.112  shall  apply  to  this 
program. 

E.  Rent  Adjustments 

Section  882.410  shall  apply  to  this 
program. 

F.  Payments  for  Vacancies 

Section  882.411  shall  apply  to  this 
program. 

G.  Subcontracting  of  Owner  Serxices 

Section  882.412  shall  apply  lo  this 
proj^ram. 
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1 1.  Responsibility  of  the  Individual 

Section  882.412  shall  apply  to  this 
program. 

I.  Reexamination  of  Individual  iHcome 

(1)  Regular  Reexaminations.  The  PHA 
shall  reexamine  the  income  of  all 
Individuals  at  least  once  every  12 
months.  After  consultation  with  the 
Individual  and  upon  verification  of  the 
infonnation.  the  PHA  shall  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  in  accordance  with  24 
CFR  Part  813.  and  determine  whether 
only  one  individual  is  still  occupying  the 
unit  The  PfIA  shall  adjust  Tenant  Rent 
and  the  Mousing  Assistance  Payment  to 
reflect  any  change  in  Total  Tenant 
Payment 

(2)  Interim  Reexaminations.thB 
Individual  shall'supply  such    '  ' 
certification,  release,  infonnation.  or 
documentation  as  the  PHA  or  HUD 
determines  to  be  necessary,  including 
submissions  required  for  interim 
reexamlnatioas  of-Individual  income 
and  determinations  as  to  whether  only 
one  person  is  occupying  the  unit  In 
addition,  the  second  and  third  sentences 
of  §  88Z.51S(b)  shall  apply. 

(3)  Continuation  of  Housing 
Assistance  Payments.  Section  882.S1S(c) 
shafl  apply  to  this  program. 

|.  Overcrowded  Unita 

If  the  PHA  determines  that  anyone 
other  thaa  or  In  addition  to.  the  EUgib^ 
Individual  is  occupying  an  SRO  unit 
assisted  under  this  prograin.  the  PHA 
shall  take  all  necessary  actfon,  as  soon 
as  reasonably  feasible,  to  ensure  that 
the  unit  is  occupied  by  only  one  Qigibte 
Individual  Such  action  may  include 
assisting  the  occopants  of  the  onit  in 
locating  other  housing,  and  requiring  the 
occupants  who  do  not  have  a  right  to 
occupy  the  unit  under  the  Lease  to  move 
to  other  housing. 

IC  Adiuatnent  of  Utility  Allowance 

Sectkw  882^10  shall  apply  to  this 
prograai. 

L  Teneination  of  Tenancy 

Sectien  882.S11  shall  apply  to  dils 
program. 

M.  Reduction  of  Nwnber  of  Units 
Covered  by  Contract 

Section  88^512  shall  apply  te  thia 
program. 

N.  Maintenance.  Operation,  and 
Inspectloitt        '  • 

Section  882^*  riian  apply  to  dris 
program. 


O.  HUD  Review  of  Contract  Compliance 

Section  882.217  shall  apply  to  this 
program. 

VII.  Definitions 

A.  Section  882.402  shall  apply  to  this 
program,  except  that: 

(1)  With  respect  to  the  deflnition  of 
Moderate  Rehabilitation,  in  determining 
compliance  with  the  $1,000  minimum 
expenditure  required  to  qualify  as 
Moderate  Rehabilitation,  the  cost  of  the 
repair  or  replacement  of  major  building 
systems  or  components  in  danger  of 
failure  shall  not  be  counted;  and 

(2)  With  respect  to  the  definition  of 
Single  Room  Occupancy  (SRO)  Housing, 
the  requirement  that  an  SRO  unit  must 
be  located  within  a  multifamily  structure 
consisting  of  more  than  12  units  shall 
not  apply. 

B.  In  addition  to  the  definitions 
contained  in  |  882.402.  the  following 
definitions  shall  apply  to  this  program: 

Eligible  fndividual  f 'Individual").  A 
lower  income  individual  wha  taking 
into  account  the  supportive  services 
available  to  the  IntfividuaL  is  capable  of 
independent  living  as  a  "Family"  or 
"Single  Person"  under  24  CFR  Part  812. 

Homeless  Individual.  An  individual 
who— 

(1)  Is  an  EUmble  Individual: 

(2)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  rfisidence:  and 

(3)  Has  a  primary  nighttime  residence 
diatis— 

(a)  A  supervised  pubUdy  or  privately 
ojperated  shelter  designed  to  provide 
temporary  Uvirig  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  IranslttiDnal  housing  for  the 
mentally  ill): 

(b)  An  institution  that  provides  e 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(c)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 

.  human  beings. 

The  term  "Homeless  Individual"  does 
not  include  any  individual  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  the  Congress  or  a  State  law.  .  ' 

Supportive  Services.  Services  that 
may  include  outpatient  health  services; 
employment  counseling:  nutritional 
counseling:  infonnation  on  obtaining 
furniture  or  clothing:  security 
arrangements  necessary  for  the 
protection  of  residents  of  facilities  to 
assist  the  homeiess:  other  services 
essential  for  maintaining  independent 
living:  assistance  to  homeless 
'individuals  in  obtaining  other  Federal. 
State,  and  local  assistance  available  for 
such  individuals,  including  mental 
heahh  benefits,  erapli^nBent  counseling. 


medical  assistance,  and  income  support 
assistance,  such  as  Supplemental 
Security  Income  benefits.  General 
Assistance,  and  Food  Stamps;  and 
residential  supervision  necessary  to 
facilitate  the  adequate  provision  of 
supportive  services  to  the  residents.  The 
term  does  not  include  major  medical 
equipment 

VIII.  Waivers 

A.  Authority  to  Waive  Provisions  of  this  ' 
Notice      .  u  .  .  . 

Upon  determination  of  good  cause,  the  - 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  may. 
subject  to  statutory  limtalions.  waive 
any  provision  of  this  Notice.  Each  such 
waiver  shall  be  in  writing  and  shall  be 
supported  by  documentation  of  the 
pertinent  fads  and  grounds. 

B.  Waiver  of  the  Limitation  and 
Preference  in  the  Second  and  Third       .^  : 
Sentences  of  Section  3(bH3)  of  die  1937 

Act        .,,.?.         :  -.    .    : .     '•    . 

Section  8(n)  of  the  U.S.  Housing  Act  of 
1937  authorizes  HUD,  in  apptopriate 
cases  involving  SRO  housing,  to  waive    . 
the  limitation  and  preference  in  the 
second  and  third  sentences  of  section  . 
3(b)(3)  of  that  Act  The  second  sentence 
tk  section  3(b)(3)  limits  to  IS  percent  the 
number  of  units  under  the  jurisdiction  of 
any  PHA  which  can  be  occupied  by 
"other  single  persons"  (those  who  do  not 
qualify  ^*  ekterly.  displaced,  or  the 
remaining  member  of  a  tenant  Family). 
The  third  sentence  requires  a  preference 
for  persons  who  are  elderly, 
handicapped,  or  displaced  over  other  .: 
single  persons. 

The  Department  believes  diat  waiver 
of  the  limitation  and  preference  is 
appropriate  for  this  program  since  many 
of  those  who  will  occupy  this  housing 
probably  would  not  be  subject  to  the  15 
percent  limitation  and.  therefore,  would 
qualify  for  the  preference.  Therefore,  in 
light  of  the  administrative  burden     ' 
involved  for  the  few  who  may  be  subject 
to  the  IS  percent  limitation.  HUD  hereby 
waives  these  provisions  for  purposes  of 
this  pro^vm.  In  addition,  any 
regulations  implementing  the  percentage 
limitation  or  the  preference  shall  not 
apply  to  units  assisted  under  this  Notice, 
llie  authority  elsewhere  in  section 
3(bM3)  to  "increase  the  (15  percent) 
Ihnitation  described  in  the  second 
sentence"  to  30  percent  does  not  apply, 
since  the  limitation  in  the  second 
sentence  has  been  waived  and  there  is 
no  applicable  limitation  in  the  second 
sentence  to  "increase." 


•  t 
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IJ(.  Significant  Changes  From  Fiscal 
Year  1986  NoUce 

This  Noticetracks  for  the  most  part 
the  Notice  published  for  Fiscal  Year 
1988.  Howeve)-,  for  the  convenience  of 
the  reader,  below  is  a  listing  of  the 
significant  changes  which  have  been 
made  and  are  not  discussed  previously 
under  Background. 

1.  II.B.  Housing  Quality  Standards  has 
been  changed  to  add  a  fifth  provision 
that  an  SRO  unit  may  contain  both  food 
preparation  and  sanitary  facihties,  but 
that  in  no  case  may  the  fair  market  rents 
for  SRO  units  (75  percent  of  the  0- 
bedroom  Moderate  Rehabilitation  fair 
market  rent)  be  exceeded. 

2.  //.£).  Temporary  Relocation/ 
Displacement  hai  been  revised  to' 
removethe  reference  to  24  CFR 
882.408(a)  regarding  applicability  of  the 
Uniform  Relocation  Act  because  the 
Notice  sets  forth  specific  policies 
regarding  temporary  relocatjoni  anii  '  ' 
displacement  as  feey  $^ply  to  this' 
prograitt.'Thesie  retjiiimnents  are  ' 
basically  the  same  as  those  contained  in 
the  Fiscal  Year  1988  Notice  except  that 
(a)  temporary  relocation  may  not  exceed 
12  months  (as  opposed  to  six  months) 
and  (b)  thie  tenant  must  be  provided  a. 
reasonable  opportunity  to  lease  and 
occupy  a  suitable,  decent  safe,  and 
sanitary  dwelling  in  the  same  building 
or  nearby  buildihg  following  completion 
of  the  rehabjltiation.    .         ^ 

3.  lI.E.  Oiher  Federal  Reguir^mepts 
has  been  changed  to: '  V":..  . 
— Add  a.  statement  to  |]|ara^i>)).'(3J.~  i 

indicating  that  single-sex  facilities  are., 
allowable  under  certain  .      ;      . 
circumstances.  j    ,..  t.». ... 

^Add  a  provision  that  Davis-fecori  Act 
requirements  regarding  wage  r^les 
paid  for  rehabilitation  woVk  ai^plyt'o. 
projects  of  nin^  or  moi^  assisted  UiiitS. 
and^haftreslderitiat,  ^athe^  than    ■   *  " 
commercial.  Wage  rates  shall  apply 
for  buildings  of  ftrar  stories  of  less 
bein^  rehabilitated  for  the  homeless. 

—Add  a  paragaph  regarding  the 
environmental  review  reqoiremenis    ' 
that  must  be  met  before  selection  of 
sucQessful  PHAs. 

.4.  III.C  PHA  Application  has  been 
changed  to:  ■•     '--;.;•- 

—Delete  lf^hfparagraphT2)tlie  Siptfon ' 
that  the  PHA  ajppliciitibn  may  Idclude 
an  mventory  bf  structures,  by  adAvtss.- 
that  would  be  available  and  ■  ''   " 
appropriate  for  rehabthlationundef    '■ 
this  program,  if  it  is  trot  poBSible'to'  ■  -  • 
identify  a  specific  site;  However,  the  " 
application  should  now  contain  «'  •• 
priority  renkiiig  of- the  structures  ''  ■ 
where  more-thert  one-  stnictute-ts  •  '• 
.identified.  •    •  ■■  r   -  i 
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—-Add  a  paragraph  (2)(c)  to  require  that 
the  application  include  a  preliminary 
feasibility  analysis  of  the  structures 
identified  following  rehabilitation  and 
specifying  what  that  analysis  should 

,    contain, 

—Revise  paragraph  (3)  regarding  , 
;  additional  commitments  for 
supportive  services  to  require  that  the 
availability  of  these  services  should 
be  demonstrated  by  letters  from  the 
agencies  providing  the  services,  and 
specifying  what  the  letters  should 
contain. 

—Revise  paragraph  (4)  regarding  the 
CHAP  certification  to  update  those 

.    requirements.  (WA  and  local 
government  certifications  previously 
,  under  paragraph  (7)  are  subsumed 
under  paragraph  (4))..  .       .  .     . 

—Revise  paragraph  (5)  to  make 
technical  adjustments  to  the  breadth   . 
of  the  displacement  certification. 

— Revise  paragraph  (7)  regarding 
■.Schedule  to  remove  from  theschedvile 
for  completion,  a  specific  date  for 
completion  of  the.selection  of  the  ., 
specific  structure  or  structives  ;tp  be  ■ 
rehabilitated.  Paragraph  (7)(a)  now 
requires  tha  t  the  schedule  include  a 
date  for  completion  of  the 
determination  of  eligibilify  of  any 
current  residents.  Paragraph  7(f). 
continues  to  require  that  the  schedule 
specify  the  date  for  execution  of  the 
Contract  but  specifies  that  it  must  be 

V  within  12  (as  opposed  to  six)  months 
fit)m  the  execution  of  the  ACC  ..,  . 

-rrRevise  perttgrapb  (9)  yarding,  ,  \  -.    .^ 

.  .Financing  tp  add  t^iat.  the  application .. 

.  should  Qontain,  if  available,  . 
„  jStatereents  from  the  financing  sources 

...  I  indicating  their  willingness  to  provide 

,   financing,  .,^. .     .,  -,  \  ,..■.-.     . 
5.  III.D.  HUD  Selection  process  has   . 
.  been  changed  to:    ;     , 
..  .-ritevise  paragraph>(2)  to  require  •  •  v  •■ 

. .  environmental  reviews  before  ran3dng. 

., applications.  HUD  may  eliminate  a 
proposal  from  consideration  where  an 
Envirortmental  impact  Statement  is 
necessary  and  time  does  not  permit 

— ^Delete  from  the  ranking 
considerations  old  paragraph  (2)(b)(i) 
regarding  whether  the  PHA  proposed 
^specific  projects  for  assistance  or  onfy 
"  '"submitted  an  Inventory  of -structures 
"'^that  would  be  available  and 

appropriate  forrehabilitatidn.-Anew-  ' 

"  'paragraph  (i)  has  been  added  to 
■    include,  <n  the  ranking  considerations, 
•'«  ■  '  whether  the  preliminary  feasibility  •' 

•  '^'analysisdemohstratesa  likelihood 
'-^'   that  the  proposed  strudture  willbe 

■  •-  ^  feasible-ahd  will  meet-basiti^ program'  ■ 
'  ■   requiremenis.        .  •       ■ 

•  '-Revise  paragraph  {2)(b)(iii)  to-provfde 

'  -    thata  preference  wiUbe  giVento-   


applications  indicating  the  highest    ' 
percentage  of  vacanoies. 

—Revise  paragraph  (2)(b)(iv)  to  remove 
from  the  ranking  considerations  the 
feasibility  of  executing  an  agreement 
before  January  4. 1988.  and  executing 
the  Contract  within  six  months  of 
execution  of  the  Agreement.  (The 
paragraph  now  speaks  only  to 

•  whether  the  Contract  may  be 
executed  within  12  months  of 
execution  of  the  ACC) 

—Revise  paragraph  (2)(b)(vi)  [previously 
(2)(b)(vii)]  to  establish  a  preference 
for  assisted  financing  availability 
under  ranking  considerations. 

—Eliminate  from  the  ranking 
.      considerations  old  paragraph 

(2)(b)(ix)  (demonstrated  capacity  of 
the  PHA  to  administer  a  rehabilitatioa 
program)  and  old  paragraph  (2)(b)(x)  , 
*'     (overall  feasibilify  of  the  proposed 
program). 

6.  III.E..ACC  Execution  has  been  ■  -  •  ■• 
changed  to  adda  listing  of  what  the 
Administrative  plan  should  include:  (i):  ■  > 

:  Proceditfes  for  tenant  outreach  and  for  - 
establishing  a  waiting  list  (ii)  a  policy 

.  governing  temporary  relocation,  (iii)  a  •  • 
mechanism  to  monitor  the  provision  pf 
supportive  services,  and  (iv)  review  and 
approval  of  the  lease,  including  any 
special  lease  provisions  related  to 
special  characteristics  of  the  designated 
population  to  be  served.  (These  four 
items  were  previously  fisted  under  III.P. . 
Project. peyelopmeiU  as  things  the  PHA 
Jiad  to  do  before  execution  of  the 
-Agreement.) 

7.  lll.F.  Project pevelf^ifteot  ba#  beeii  - 
cbanged.tp:   I  '.\   ..    .  ~.  -  r  ..,,... 

— Jtevise  paragraph  (3)  to  remove  - 
reference  to  a  January  4, 1988  deadline 
'for  execution  of  ihe  Agreement  to :  ... 

'    require  such  execwtipnji?  a  lone/yr.  . 

'    manner,     ;     .  .  i  .  ?  .   .    :»■  .r  • 

— Add  paragraph  (10)  regarding 
selection  of  a  different  stricture  in  the:' 
event  the  (miposed  structure  is 
infeasible  or  for  other  reasons.  The 
V\\A  must  submit  all  of  the  same 
infonnation  for  the  newly  selected 
structure,  and  the  newly  selected 
structure  must  rank  at  least  as  high  as 
]the  loweptirankedaivlication  selected  . 
for  funding. 

ia  rVA  RehobiJitationPeriodhaa, ., 

been  changed  to:  ^  •*  *       ■  >  -  ••  •  . 

— rRemove  from  paragraph  (1)  reference 

to  the  January  4,1988  deadlirie  to  "'       " 
-enter  into  the  Agreement  ''   ■ 

•^Revise  paragraptlj?^  if)  stat^tbat^the:     .: 
•Agreement  shall  provide  that  the.work  . 
be  completed  and  the  Contract 
executed  within'tambnAs'of   •  -  -  •  - 
'execution  of  the  ACC,  as  opposed  to*  "  " 
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six  oMMidir  from  executiaa  of  the 
Agreement. 

9.  VI.  B.  Individual  Participation  ha» 
been  changed  to  revise  paragraph  (3) 
regarding  refusal  of  an  Individual  by  an 
Owner.  If  the  refusal  is  the  result  of 
unlawful  discrimination,  the  Individual 
may  request  the  assistance  of  the  PHA 
in  resolving  the  issue  and  may  also  file  a 
complaint  with  HUD.  If  the  PHA  cannot 
resolve  the  complaint  promptly,  the  PHA 
should  advise  the  Individual  that  he  or 
she  may  file  a  complaint  with  HUD.  The 
PHA  is  no  longer  required  to  refer  the 


Individual  to  the  net!  available  unit  in 
the  program. 

la  VII.  DefinHionM  has  been  changed 
to  add  to  the  definition  of  "supportive 
services"  information  on  obtaining 
furniture  or  clothing, 

Other  Mattel* 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  sa  which 
implement  section  102(2MC)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U.S.C  4332.  The  Finding  of  No 
Significant  Impact  is  svaiUble  for  pubUc 

Tabulation  of  AnnuaL  RE^ofmMo  Burden 


inspection  during  regular  business  boufS. 
in  the  Office  of  the  Rules  Docket  Cleric 
OfTice  of  the  General  Counsel 
Department  of  Housing  and  Urban 
Development,  Room  10276, 451  Seventh 
Street  SW,  Washingtoa  DC  204ia 

Information  collection  requirements. 
The  collection  of  information 
requirements  contained  in  this  Notice 
have  been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
assigned  OMB  control  number  2502- 
0367.  Information  on  these  requirements 
is  provided  as  follows: 


niusi*  \*  luwl  ■!  JWaii    TTirMnn  tl  mnilnntii  rn^im*^-  p-H —  *~  ""Tf 1 r  •*-— TT  *~  *^ 
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100 
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Executive  Order  1261Z  Federalism. 
The  General  Counsel  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  1281Z  Federalism,  has 
determined  that  the  policies  contained 
in  this  Notice  do  not  have  federalism 
implications  and  thus,  are  not  subject  to 
review  under  tiie  Order  because  the 
Notice  merely  provides,  at  statutory 
direction,  housing  for  homeless 
individuals  through  a  housing  assistance 
mechanism  that  is  already  established 
between  HUD,  the  PHA.  and  the  Otvner 
under  the  Section  8  Hoosing  Assistance 
Payments  Program. 


Executive  Order  12806,  the  Family. 
The  General  Counsel,  as  the  Designated 
C^cial  under  Executive  Ordo-  12806i, 
the  Family,  has  determined  that  this 
Notice  does  not  have  a  potential 
signifiicant  impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  Order,  because  its  aim  is  to  provide 
single  room  housing  for  homeless 
individuals. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.156, 
Lower  Income  Housing  Assistance 
Program. 


:  Sacs.  401  and  441.  Stewart  R 
MclCiBMy  Hoowless  Assistance  Act  Pub.  L. 
100-77.  ^proved  )uly  22. 19S7;  mc.  485. 
Stewart  &  MdUaaey  Homeleaa  Amstanoe 
Amendments  Act  of  1968,  Pnb.  L  10-4128. 
approved  November  7. 1968;  sec.  7(d), 
Departmeot  of  Ho«iaing  and  Urban 
Development  Act  (42  U&C  3S3S(d)). 

Dated:  January  3.  I960. 
laoMS  E.  Schoaabarsw, 
General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(FR  Doc  89-290  Fll«i  1-6-86: 8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc*  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 


24CFRPart8»1 

IOocli«tNo.R-M-1432;FB-29Ml  .' 

Section  a  ModerMe  riehibputio* ' 
Program  for  Single  Room  Oocupsfiey 
DwoMngs  forHomelees  Indivtalualsr 
Cross  RefOronoe 

AOOfCVi  C^ice  of  the  Assistant 


Housing  and  Urban  Development-^. 
Independent  Ageodes  Appropriatioas 
Act,  1980  (Pub.  L  10(M04.  appromed 
August  19. 1988).  The  Notice  also 
implements  amendments  contained  in 

the  Stewart  B.  McKinney  Homeless 

,.     Secretary  for  Housing-Federal  Housing  :  Assistance  Amendments  Act  of  1988 


ACnow;  Proposed  rule:  cross-reference.  1988).  The  Notice  of  Fund  AvailabilHy 
-„,"i       .,  .,         . ,.  ,     .  will  be  the  basis  for  development  of  a 

!S^  n  .If^  D^  R?'' r'.^i.-*-^.  ''"«'  ™"«  '«'  «h«  P^Sranu  to  be  added 

elsewhere  .nUiis  Part  IV  of  the  Federal  ,«  chapter  VUI  of  T^e  24  of  the  Code  of 

wS^iiJ^^.^""n""*1r"*Sl!c      •  Federal  Regulations,  and  therefore 

iu}£i2 p  J^17I  r  ^Z^ ^"'"  *"^»««  P""*<^ «"«»«"♦  on  *«  Notice 

8  Moderate  RebabUitation  Program  for  within  60  days  of  todays  Federal 

Single  Room  Occupancy  DweUings  for  -    -  .  ?        "*"'  "   '^"■' 

Homeless  Individuals.  These  funds  were 
appropriated  by  the  Department  of 


.  Commisisqner.  HUD, 


(Pub.  L 100-628.  an>roved  November  7. 


Register  publication. 

OATES:  Comment  due  dole:  March  10, 
1089. 

Dale:  January  &,  1669. 

General  Deputy  Assistant  Secretary  for 
Housing— Deputy  Federal  Housit^ 
Commissioner. 

(FR  Doc  8»-«l8  nied  1-6-86;  8:46  amj 
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Department  of 
Energy 


10  CFR  Part  1018 
Referral  off  Debts  to  the  Internal 
Revenue  Service  ffor  Tax  Refund  Offset; 
Interim  Rule  With  Request  for  Comments 
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OEPAimiENT  OF  ENERGY 

locmpwtioit 

^n'Miri  of  Debts  to  tlM  Mocnol 
'MUM  Sorvtoo  for  Tax  Rolund 
onoot 

iMWfT  Department  of  Energy  (DOE). 
ACnOM:  Interim  rule  with  request  for 
comments. 


:  The  Department  of  Energy,  as 
a  participant  in  the  Federal  Tax  Refund 
OffiMt  Program,  is  issuing  temporary 
regoiations  to  govern  the  refeml  of 
delinquent  debts  to  the  Internal  Revenue 
Service  (IRS)  for  offset  against  the 
Income  tax  refunds  of  persons  owing 
money  to  DOB.  These  regulations  are 
autliorixad  by  the  Deficit  Reduction  Act 
of  1964  (31  US.C.  3720A)  (the  Act). 
Sactioa  2BS3  of  the  Act  allows  DOE  to 
collect  debts  by  means  of  offset  from  tbe 
income  tax  refunds  of  persons  owing 
mooey  to  DOE  provided  certain 
conditions  are  met  This  rule  amends 
Chapter  X  of  Htle  10  ofihe  Code  of 
Federal  Regulations  (CFR)  by  adding  a 
new  Part  1018.  Part  1018  estabUahes 
procedures  to  be  followed  by  DOE  in 
requesting  the  IRS  to  offset  tax  refunds 
doe  to  taxpayers  who  have  past-due 
legally  enforceable  debt  obiigatioas  to 
theDOE. 

OA-m:  Iniaria  rule  is  affsctfve  on 
January  0, 1980.  Written  commento  must 
be  received  on  or  before  February  8, 
1980. 

sunWH  Send  comments  to:  Elizabeth 
E.  Smadley,  Controller.  Department  of 
Energy.  (Mail  Stop  MA-^  Room  4A- 
139).  1000  Independence  Avenue  SW.. 
Washington.  DC  2068S. 
KM  MOTTMBI  MMNMATMM  OONTACn 
Carl  W.  Guidice,  Office  of  the 
Controller.  202-5ae-'«ae0  (FTS  806-4800). 
■uiiiiMiiiT»irrt8  riinin-nn-  "^-'t 
interim  rule  provides  procedures  for 
DOE  to  refer  past-due  legally 
enforceable  debU  to  the  IRS  for  offset 
against  the  income  tax  refunds  of 
persons  owing  debts  to  the  DOB.  This 
rule  Is  authorized  by  section  2853  of  the 
Deficit  Reduction  Act  of  1964.  The 
purpose  of  the  Act  is  to  improve  the 
ability  of  the  government  to  collect 
maoey  owed  it  while  adding  certain 
notice  requirements  and  other 
protections  applicable  to  the 
government's  relationship  to  the  debtor. 
This  rule  implements  section  2663  of 
the  Act  which  directs  any  Federal 
agency  that  is  owed  a  past-doe  legaUy 
enforceable  debt  by  a  named  person  to 
notify  the  Secretary  of  tbe  Treasury  in 
accordance  with  regulations  issued  by 
the  Department  of  the  Treasury  at  28 


CFR  301  JMOZ-flT.  Before  a  Federal 
agency  may  give  such  notice,  however, 
it  must  first:  (1)  Notify  the  debtor  that 
the  agency  proposes  to  refer  the  debt  for 
a  tax  refund  deduction:  (2)  give  the 
debtor  80  days  &x>m  the  date  of  the 
notification  to  present  evidence  that  all 
or  part  of  the  debt  is  not  past-due  or 
legally  enforceable,  (3)  consider  any 
evidence  presented  by  the  debtor  and 
determine  whether  any  amount  of  such 
debt  is  past-due  and  legally  enforceaUr. 
and  (4)  satisfy  such  other  conditions  as 
the  Secretary  of  the  Treasury  may 
prescribe  to  ensure  that  the  agency's 
determination  is  valid  and  that  the 
agency  has  made  reasonable  efforts  to 
obtain  payment  of  the  debt  This 
program  for  tax  refund  offsets  extends 
through  January  10, 1904. 

This  rule,  in  accordance  with  IRS 
regulations,  provides  that  before  DOE 
refers  a  debt  to  Treasury  (through  IRS), 
a  notice  of  intention  (Notice  of  Intent) 
will  be  sent  to  the  debtor.  This  Notice  of 
Intent  will  inform  the  debtor  of  the 
amount  of  the  debt  and  that  unless  the 
debt  is  repaid  within  60  days  from  the 
date  of  the  DOE'S  Notice  of  Intent  DOE 
intends  to  collect  the  debt  by  requesting 
the  IRS  to  offset  any  tax  refund  payable 
to  the  debtor.  In  addition,  tbe  Notice  of 
Intent  will  state  that  the  debtor  has  a 
right  during  such  period,  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  legaUy  enforceable.  This 
rule  also  establishes  procedures  for  tbe 
debtor  who  intends  to  present  such 
evidence. 

Bxocutfva  Order  inn 

This  nile  has  been  reviewed  in 
accordance  with  Executive  Order  12201. 
The  rule  is  not  classified  as  a  mafor  rale 
because  it  does  not  have  the  gross 
effects  on  the  economy.  States,  or  the 
public  which  are  required  to  classify  a 
rule  as  "raafor"  and  to  warrant 
preparation  of  a  formal  regulatory 
impact  analysis. 

Exaciitiva  Order  12612 

Executive  Order  12812  requires  that 
regulations  or  rules  be  reviewed  for 
direct  effects  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government  If  there  are 
sufficient  substantial  direct  effects,  then 
B.0. 12612  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  or 
implementing  a  regulation  or  rule. 

Today's  regulation  applies  to  private 
persons  and  does  not  affect  any 
traditional  State  function.  There  are 
therefore  no  substantial  direct  effects 


requiring  evaluation  or  assessment 
under  E.0. 12612. 

RaguUtory  Flexibilify  Act  Certificatioa 

This  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (5  U.S.C.  601  et  seq.]. 

Paparwock  Reductioo  Act 

No  additional  Information  and 
recordkeeping  requirements  are  imposed 
by  this  rule. 

National  Environmental  Policy  Ad 

Promulgation  of  this  rule  does  not 
represent  a  major  Federal  action  with 
significant  environmental  impact 
Therefore,  preparation  of  an  | 

environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1960.  as  amended  (42  LI.S.C  4321  e( 
»eq.]  is  not  required.  I 

Public  Comments  | 

Pursuant  to  the  Agreement  between 
the  IRS,  the  Financial  Management 
Service,  and  the  IXDE  regan^Ung  the 
DOE'S  participation  in  the  Tax  Refund 
Offset  Program  for  1909,  the  DOE  is 
required  to  have  promulgated 
segulations  regarding  referral  of  debts  to 
IRS  for  tax  refund  offset  prior  to  DOE'S 
participation  in  the  program.  DOE  is 
issuing  interim  final  regtilations  to  take 
effect  today  in  order  to  fulfill  that 
requirement  Although  DOE  will 
respond  to  written  comments  on  today's 
notice,  DOE  is  neither  holding  a  hearing. 
nor  providing  cui  opportunity  for  prior 
comments,  nor  delaying  the  effective 
date  for  30  days  because  these 
regulations  are  mostly  procedural  and 
because  there  are  no  significant  issues 
of  law  or  fact  nor  relevant  substantial 
impacts  on  die  Nation  or  large  numbers 
of  persons  of  which  DOE  could  take 
account  consistent  with  law.  Moreover, 
issuance  of  immediately  effective 
interim  final  regulations  does  not 
prejudice  the  due  process  rights  of 
debtora  and  is  essential  in  order  to 
participate  in  the  1969  program  given 
that  the  legislative  authority  was  not 
extended  until  October  196&  Written 
comments  are  solicited  for  30  days  after 
publication  of  this  document.  A  final 
doctiment  discussing  any  comments 
received  and  revisions  required  will  be 
published  in  the  Federal  Register  as 
soon  as  possible. 

Other  Matters 

These  procedures  are  being  codified 
in  the  Department's  regulations  for 
general  information  and  are  pursuant  to 
statutory  requirements  regarding 
publication  of  rales  of  procedure  in  the 


y^ii"^^ 
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Federal  Register,  5  U.S.C  552(a)(1)(C). 
However,  the  procedures  described  in 
the  rule  will  be  utilized  before  it 
becomes  effective  with  respect  to 
persons  who  are  provided  actual  notice 
of  the  procedures  through  the  notices 
required  under  the  procedures.  See  5 
U.S.C  552(a)(1). 

List  of  Subjects  in  10  CFR  Part  1018 

Administrative  practice  and 
procedure.  Claims. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  proposes 
to  amend  Chapter  X  of  Title  10  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  1018  as  set  forth  below. 

Issued  in  Washington,  DC  on  )anuary  S,-  : 

J  909.  ■*•  . 

Lawrence  F.  Davenport, ' . 

As9t8tant  Secretory,  Management  and     i  • 
Administration. 

I%rt  1018  is  added  to  10  CFR  Chapter 
X  to  read  as  follows: 

PART  1018-fiEFERRAL  OF  DEBTS  TO 
IRS  FOR  TAX  REFUND  OFFSET 

1018.1  Purpose. 

1018.2  Applicability  and  scope. 
1018J    Administrative  charges. 

1018.4  Notice  requirement  before  offset. 

1018.5  Review  within  the  Department 
10183  Departmental  determinaboa 
1018.7  Stay  of  offset 

Authority:  31  U.S.C  372QA:  Puh.  L  96-360: 
96  Stat.  1153. 


11018.1 

This  part  establishes  procedures  for 
the  Department  of  Energy  (DOE)  to  refer 
past-due  debts  to  the  Internal  Revenue 
Service  (IRS)  for  uffset  against  tbe 
iiuxmie  tax  refunds  of  persons  owing 
debts  to  OOE.  It  specifies  tbe  agency 
procedures  and  the  rights  of  the  debtor 
appUcablp  to  claims  for  the  payment  of 
debts  owed  to  DOE. 

11018.2    AppNcabNHyandacop*. 

(a)  These  regulations  implement  31 
U.S.C  372QA  which  authorizes  the  IRS 
to  redu(%  a  tax  refund  by  the  amount  of 
a  past-due  legally  enforceable  debt 
owed  to  the  United  States. 

(b)  For  purposes  of  this  section,  a  ' 
past-due  legally  enforceable  debt 
referable  to  the  IRS  is  a  debt  which  is 
owed  to  the  United  States  and: 

(1)  Except  in  the  case  of  a  judgment 
debt  has  been  delinquent  for  at  least 
three  months  but  has  not  been 
delinquent  for  more  than  ten  yeare  at 
the  time  the  offset  is  made; 

(2)  Cannot  be  ciurently  collected 
ptvsuant  to  the  salary  offset  provisioiis 
of5U.S.C5514{aKl): 


(3)  Is  ineligible  for  administrative 
offset  under  31  U.S.C  3716(a)  by  reason 
of  31  U.S.C  3716(c)(2)  or  cannot  be 
collected  by  administrative  offset  imder 
31  U.S.C.  3716(a)  by  the  Department 
against  amounts  payable  to  or  on  behalf 
of  the  debtor  by  or  on  behalf  of  the 
Dapartment 

(4)  With  respect  to  which  IXDE  has 
given  the  taxpayer  at  least  60  days  from 
the  date  of  notification  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  legally  enforceable,  has 
considered  evidence  presented  by  such 
taxpayer,  and  has  determined  that  an 
amount  of  such  debt  is  past-due  and 
legaUy  enforceable; 

(5)  Has  been  disclosed  by  DOE  to  a 
consumer  reporting  agency  as 
authorized  by  31  U.SC.  3711(f),  unless  a 
consumer  reporting  agency  would  be 
prohibited  from  using  such  information 
by  15  U.S.C.  1681c,  or  unless  the  amount 
of  the  debt  does  qot  exceed  $100.00; 

.  (6)  With  respect  to  which  DOE  has 
libtified  or  has  made  a  reasonable 
attempt  to  notify  the  taxpayer  that  the 
debt  is  past-due  and.  unless  repaid 
within  60  days  thereafter,  the  debt  will 
be  referred  to  the  IRS  for  offset  against 
any  overpayment  of  tax; 
(7)  Is  at  least  $25.00; 

(6)  All  other  requirements  of  31  U.S.C 
3720A  and  tbe  Department  of  the 
Treasury  regulations  codified  at  26  CFR 
301.6402-6T  leiuting  to  the  eligibility  of  a 
debt  for  tax.  return  offset  have  been 
satisfied.  . 


{1018J    Admintotralfvai 

In  accordance  with  10  CFR  Part  1015. 
all  administrative  charges  incurred  in 
connection  with  the  referral  of  the  debts 
to  the  iRS  shall  be  assessed  on  the  debt 
and  thus  increase  the  amount  of  the 
offset 

S  1018.4    NoOcarequiranMnt  before  oftMt 

A  request  for  reduction  of  an  IRS  tax 
refund  will  be  made  only  after  the  DOE 
makes  a  determination  that  an  amount 
is  owed  and  past-due  and  praxidcs  the 
debtor  with  60  days  written  nonce.  The 
DC^s  notice  of  intention  to  collect  by 
IRS  tax  refund  offset  (Notice  of  bitent) 
will  state: 

(a)  Tbe  amount  of  the  debt; 

(b)  That  unless  the  debt  is  repaid 
within  60  days  from  the  date  of  the 
DOE'S  Notice  of  Intent  DOE  intends  to 
(x>Ileet  the  debt  by  requesting  the  IRS  to 
reduce  any  amounts  payable  to  the 
debtor  as  refunds  of  Federal  taxes  paid 
by  an  amount  equal  to  tiie  amount  of  the 
debt  and  all  accumulated  interest  and 
other  charges: 

(c)  That  the  debtor  has  a  right  to 
present  evidence  that  all  or  part  of  the 


debt  is  not  past-due  or  legally 
enforceable;  and 

(d)  A  mailing  address  for  forwarding 
any  written  correspondence  and  a 
contact  name  and  phone  number  for  any 
questions. 


91018J( 

(a)  Notification  by  Debtor.  A  debtor 
who  receives  a  Notice  of  Intent  has  the 
right  to  present  evidence  that  all  or  part 
of  the  debt  is  not  past-due  or  not  legally 
enforceable.  To  exercise  this  right  the 
debtor  must 

(1)  Send  a  written  request  for  a  review 
of  the  evidence  to  the  address  provided 
in  the  notice. 

(2)  State  in  the  request  the  amount 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past- 
due  or  is  not  legally  enforceable. 

(3)  Include  in  the  request  any 
documents  which  the  debtor  wishes  to 
be  considered  or  state  that  additional 
infortjiation  will  be  submitted  within  the 
remainder  of  the  60-day  period. 

(bl  Submission  of  evidence.  The 
debtor  may  submit  evidence  showing 
that  all  or  part  of  the  debt  is  not  past- 
due  or  not  legally  enforceable  along 
with  the  notification  required  by 
para^^ph  (a)  of  this  section.  Failure  to 
submit  the  notification  and  evidence 
within  60  days  will  result  in  an 
automatic  referral  of  the  debt  to  tbe  IRS 
without  further  action  by  DOE. 

(c)  Review  of  the  evidence.  DOE  will 
c(BMider  all  available  evidence  related 
to  the  debt  Within  30  days,  if  feasible. 
DOE  will  notify  the  debtor  whether  DOE 
has  sustained,  amended,  or  cancelled  its 
determination  that  tbe  debt  is  past-due 
and  legally  enforceable. 


9  1018.8 

(a)  Following  review  of  the  evidence, 
DOE  w-ill  issue  a  written  decision  which 
will  include  the  supporting  rationale  for 
the  decision. 

(b)  If  DOE  either  sustains  or  amends 
its  determination,  it  shall  notify  the 
debtiir  of  its  intent  to  refer  the  debt  to 
the  IRS  for  offset  against  the  debtor's 
Federal  income  tax  refund.  If  DOE 
cancels  its  original  determination,  tbe 
debt  will  not  be  referred  to  IRS. 

91018.7   Stay  Of  Offset 

If  the  debtor  timely  notifies  tbe  DOE 
that  he  or  she  is  exercising  the  ri^t 
described  in  {  1018.5(a)  of  this  part  and 
timely  submits  evidence  in  accordance 
with  9  1018.S(b)  of  this  part,  any  notice 
to  the  IRS  will  be  stayed  until  die 
issuance  of  a  written  decision  which 
sustains  or  amends  its  original 
determination. 
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Part  VI 


The  President 

Proclamation  5928— Territorial  Sea  of  the 
United  States  of  America 

Executive  Order  1266t~lmplementing  ttte 
Omnibus  Trade  and  Competitiveness  Act 
of  1988  and  Related  International  Trade 
Matters        .     ;  , 

Executive  Order  12662— Implementing  the 
United  States-Canada  Free-Trade 
Implementation  Act 
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Proclamatioii  5928  of  December  27,  1968 

.      Territorial  Sea  of  the  United  States  of  America 

' '  -  . '      .  .  .      .  '  '  •    , 

By  the  President  of  the  United  States  of  America 

•  ,     A  Prodamalion  .  ,  .    . 

International  law  recognizes  "that  eoastal  nations  may  exercute  -sovereignty 
and  jurisdiction  over  their  territorial  seas! 

The  territorial  sea  of  the  United  States  is  a  maritime  zone  extending  beyond 
the  land  territory  and  internal  waters  of  the  United  States  over  which  the 
United  States  exercises  sovereignty  and  jurisdiction,  a  sovereignty  and  juris- 
diction that  extend  to  the  airspace  over  the  territorial  sea.  as  well  as  to  its  bed 
and  subsoil. 

Extension  of  the  territorial  sea  by  the  United  States  to  the  limits  permitted  by 
faHemaMpnal.  law  will  advance  the  national  security  and  other  si^uficant 
nterests  of  the  United  States. 

.  NOW.  THEREFORE.  I.  RONALD  REAGAN,  by  the  authority  vested  in  me  as 
l^esident  by  the  Constitution  of  the  United  States  of  America,  and  in  accord- 

; ;  ance  with  interna tional  la;W.  do  hereby  proclaim  the  extension  of  the  territori- 
al sie^  of  die  Upited  States  of  America,  the  Commonwealth  of  Puerto  Rico. 
Ow^,  American  Samoa,  the  United  States  Virgin  Islands,  the  Commonwealth 
of  Ae  Northern  Mariana  Islands,  and  any  other  territory  or  possession  over 
which  the  United  States  exercises  sovereignty. 

file  territorial  sea  of  the  United  States  henceforth  extends  to  12  nautical  miles 
from  the  baselines  of  the  United  States  determined  in  accordance  %vith 
international  law. 

In  accordance  with  international  law.  as  reflected  in  the  applicable  provisions 
of  the  1982  United  Nations  Convention  on  the  Law  of  the  Sea.  within  the 
territorial  sea  of  the  United  States,  the  ships  of  all  countries  enjoy  the  right  of 
innocent  passage  and  the  ships  and  aircraft  of  all  countries  enjoy  the  ri^t  of 
transit  passage  through  international  straits. 

Nothing  in  this  Proclamation:  '  '■ 

il    (a)  extends  or  otherwise  alters  existing  Federal  or  State  law  or  any  jurisdic- 
tion, ri^ts.  legal  interests,  or  obligations  derived  thereftt>m:  or 

(b)  impairs  the  determination,  in  accordance  with  international  law.  of  any 
maritime  boundary  of  the  United  States  with  a  foreign  jurisdiction. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  27th  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-ei^t.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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CxeoutHPe  Oader  aSttl  4tf  JDecember  27.  1968 


la^iemeHtiag  Ike  OiMuhmt  Trade  and  Competitiveness  Act  of 
WW  and  Reltfled  lirtemationail  Trade  Matters 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  t>f  fhe  "Urrrted  States  tX  Amerita.  including  the  Omnibus  Trade  and 
Competftiveness  Act  t/i  1«88  ^^^.L.  iao-««.  102  Stat.  1107)  ("Omnibus  Trade 
AcP).  ihc  Tariff  Act  eff  W3e  fCSjapter  497.  46  Stat.  590.  June  17.  1930|.  as 
■amended  (Tariff  Ad"),  4he  KarHonal  0(4ense  Authorization  Act.  Fiscal  Year 
«B9tP.'L  100-496,  fez  St«t.  19W) flMefiiBe  Authorization  Act"),  section  301  of 
THie  S  df  the  'United  'dtertes  Oede.  -antL  m  <general.  to  ensure  that  the  interna- 
tional trade  policy  of  fi>e  XlnTtei  Staftes  «hall  be  conducted  and  administered 
ia  A  way  ibat  achieves  Ihe  economic,  iereign  policy,  and  national  security 
'Obiiectrvea  of  ^he  Uaited  -States  and  io  a  coordinated  manner  under  the 
■<iiraciyoB«of -the  i^re«dent,  .it  is  4ieneby  Mxlered  as  follows: 

1»ART1— TRADE.  CUSTOWS.  AND  TAMPF  LAWS 


,  Acaessiiui  ^  State  Tradk^  Regimes  to  the  Genera/  Agreement 
IBB  Tariffs  and  Trade.  The  functieBa  vested  in  the  President  by  sections 
ltOfl(i^  1^  -and  :(rfj  <Bf  Ihe  OmnUuis  Tcade  Act  regarding  the  accession  of  state 
4i«Aiug  negiiDes  te  tiie  General  Agneemeiit  on  Tariffs  and  Trade,  are  delegated 
ito  'Ihe  -United  States  Trade  A^resentaiBve. 

Sec  1-201.  Wine  Barriers.  The  functions  vested  in  the  President  by  section 
9t2S  «f  the  O— liliuii  Tsade  AxX  aegartfiqg  the  updated  report  on  barriers  to 
wine  leade.  me  detected  to  the  UDiked  iStates  Trade  Representative. 

.Sec  l-tSOl.  Steel  Imports.  The  functions  vested  in  the  President  by  section 
805(d)(1)  and  (2)  of  the  Trade  and  Tariff  Act  of  1984  (19  U.S.C.  22L.t.  note),  as 
amended  by  section  1322  of  the  Omnibus  Trade  Act.  are  delegated  to  the 
Umted  States  Tr«de  AepneBentatrwe. 

Sec  1-401.  Telecommunications  Trade.  The  functions  vested  in  the  President 
"by  'secHons  f  875  and  13/<6(e^  -of  4ie  Omnibus  Trade  Act,  regarding  certain 
teleccuBmunications  Aegotiations  m»  may  be  ordered  by  the  President  and 
•r(y)0rts  theceoa  to  Con^-essional  Committees,  are  delegated  to  the  United 
States  Trade  £epj:esentative. 

"Sec  1-901.  Urtiform  "Fee  on  ImpoPts.  The  functions  vested  in  the  (^resident  by 
secfron  1428  <of  the  Omrribos  Trade  Adt.  regarding  negotiations  to  obtain 
tftrthority  tinder  tflre  Ceneral  Agreement  on  Tariffs  and  Trade  to  impose  a 
small  uniform  fee  on  imports,  are  defegated  to  the  United  States  Trade 
dfteppeaentatjve.  | 

PART  II— EXPORT  ENHANCEMENT 

Sec  2-101.  Countertrade  and  Barter. 

(1)  Establishment.  There  is  estafabsfaed  aa  Interagency  Croup  on  Countertrade, 
which  shall  .be  composed  of  .the  Secretaries  of  Commerce,  State,  Defense. 
Treasury,  Labor,  Agriculture,  and  Energy,  the  Attorney  General,  the  Adminis- 
ti!«tor«f  the  Ageocy  for  intemaltiaaal  Aevelopment,  the  Director  of  the  Federal 
Emergency  Management  Agency,  the  United  States  Trade  Representative  and 
the  Director  of  "Avs  Offioe  of  Shianasement  and  Budget,  or  their  respective 
wiyuBMrtirtiwes.  The  Secretary  of  Commerce  or  his  representative  shall  be  the 
tOhaimai  •<#  the  irrterageBcjr  ignnqs. 
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(2)  Functions.  The  interagency  group  shall  carry  out  the  functions  and  duties 

set  out  in  section  2205(a)  of  the  Omnibus  Trade  Act. 

Sac  2r2ttl.Sanctiona  Against  Toshiba  and  Kongsberg.  ' 

(1)  Procurement  Sanctions.  Pursuant  to  section  2443  of  the  Omnibus  Trade  Act 
and  subject  to  the  exceptions  referred  to  in  paragraph  (3).  departments, 
agencies  and  instrumentalities  of  the  United  States  Government  shall  not  for 
the  three-year  period  beginning  on  the  date  this  Order  takes  effect,  contract 
with  «r  procure  products  and  services  from  Toshiba  Machine  Company,- 
Kongsbeig  Trading  Company.  Toshiba  Corporation  or  Kongsberg  Vaapenfa- 
brikk.  The  head  of  each  department,  agency  or  histrumentality  is.  hereby 
directed  and  authorized  to  implement  this  procurement  sanction  in  accord-  • 
ance  with  paragraph  (3).  \\ 

(2)  Import  Sanctions.  Pursuant  to  section  2443  Of  the  Omnibus  Trade  Act  and  r 
tub)ect  to  the  exceptions  referred  to  in  paragraph  (3),  importation  into  the 
United  States,  its  territories  and  possessions,  of  products  produced  by  Toshiba ; 
Machine  Company  or  Kongsberg  Trading  Company  is  prohibited  for  three, 
years  from  the  effective  date  of  this  Order.  The  Secretary  of  the  Treasuryja 
hereby  directed  and  authorized  to  implement  this  import  sanction  in  accord- 
ance with  paragraph  (3). 

(3)  Exceptions.  Authority  to  make  determipiations  as  to  exceptions  to  sane-' 
«ear«»44e~imptemeBt  exoeptions  ty  regulation  or  otherwise  is  delegated  (i) 
to  the  Secretary  of  Defense  with  respect  to  detennii>ation8  under  section 

.  2443(c)(1)  regardii^  the  procurement  of  defense 'articles  or  defense  services,! 
(ii)  to  the  Secretary  of  the  Treasury  %vith  respect  to  exceptions  under  section 
2443(cK2)  regardirw  importation  prohibited  by  section  2443(a)(2),  and  (n»)  to 

•  Ite  he^rfnrf  eadrl^erar  department,'  agency  or  instrumentality  with  respect; ; 
'  *  to  exemptions  under  section  2443(c)t2)  affecting  theb  respective  contiw:ting  ; 

'and  ^protiinsmeht  All  regulations  implemerfting, these  exceptions  provisions  = 
'  ■  ihalt  be  consistent  %vith  dny  guideltoe^  provided  by  the  Office  of  Federal 
;    Proci^remeht  Pbllty.  Office  of  Mariagemetit  and  Budget  ;      .     ;  ; 

•  |4)  Annual  Report  The  annual  report  required  by  section  2445,  concerning 
estimated  Increases  in  defense  expendihires  arising  from  illegal  technology 
transfers,  shall  be  prepaned  by  the  Secretary  of  Defense,  in  consultation  with 
the  Secretaries  of  State  and  Commerce,  for  submission  to  the  Congress  by  the. 
President. 

PART  in— FOREIGN  CORRUPT  PRACTICES  AMENDMENTS;  INVESTMENT; 
AND  TECHNOLOGY 
'.    SncS-vn..  Foreign  Corrupt  Proctifxs  Act  Amendments. 

The  functions  conferred  upon  the  President  by  Section  5e03(d)(l)  ("Internation- 
al Agreement")  of  the  Omnibus  Trade  Act  are  delegated  to  the  Secretary  of 
State,  who  in  performing  such  functions  shall  act  in  consultation  with  the 
'■  Attorney  General,  the  United  States  Trade  Repre^ptative.  the  Chairman  of 
'  the  Securities  and  Exchange  Commission,  the  Sfecretary  of  Commerce,  the 
Secretary  of  the  Treasury  and  the  Director  of  the  Office  of  Management  and 
Budget.  :     .     •  . 

Sec  S-201.  Authority  to  Review  Certain  Mergers,  Acquisitions,  and  Takeov- 
ers. 

(1)  Executive  Order  No.  11858,  as  amended,  regarding  the  Committee  on 
Foreign  Investment  in  the  United  States  (the  "Committee")  is  further  amended 
as  follows: 
(A)  By  adding  new  Sections  7  and  8  as  follows: 

"Sec  7.  (1)  Investigations,  (a)  The  Committee  is  designated  to  receive  notices 
and  other  information,  to  determine  whether  investigations  should  be  under- 
taken, and  to  make  investigations,  pursuant  to  Section  721(a)  of  the  Defense 
Production  Act.  (b)  If  the  Committee  determines  that  an  Investigation  should 
be  undertaken,  such  investigation  shall  commence  no  later  than  30  days  after 
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receipt  by  the  GofuiuHtee  of  writtaa  nstiification  of  the  proposed  or  pending 
TTterger..  aoquMffion.  or  ^afcetryw.  Sooh  investigation  shall  be  completed  no 
later  friten  45  <Jay8  after  sudi  determination,  (c)  If  one  or  more  Committee 
members  iSSffer  with  a  Cmnmittee  ^Secision  not  to  undertake  an  investigation, 
fhe  Chairman  flhafl  m^MiHt  a  report  of  the  Committee  to  the  President  setting 
forth  the  differing  views  and  pnesonting  Ihe  issues  for  his  decision  within  25 
days  after  receipt  by  the  Commiltee  of  written  notification  of  the  proposed  or 
pending  merger,  acquisition,  or  takeover,  (d)  A  unanimous  decision  by  the 
Committee  not  to  undertake  an  investigation  with  regard  to  a  notice  shall 
conclude  action  pnder  tiiia  section  on  such  notice.  The  Chairman  shall  advise 
Ihe  President  «f  «aid  deciekni. 

"{2i  Report  to  the  Presideat.  Upon  compleJion  or  termination  of  any  investiga- 
tion, the  Committee  shall  report  to  the  President  and  present  a  recommenda- 
tion..Any  such  report  .shall  include  infoonation  relevant  to  subparagraphs  (1) 
.and  ^lAf  Section  7Z^^  of  the  Defease  .Production  Act.  If  the  Committee  is 
unaUe  to  reach  a  unanimous  recommendation,  the  Chairman  shall  submit  a 

i      report  of  the  Committee  to  (he  .President  .setting  forth  the  di^ering  views  and 

,..    presenting  the  isavue^  for.hts  .declsitDn.;  . ..,-, 

"Sec  8.  The  Chairman  of  the  Committee;  in  consultation  with  other  members 
,  ,.,.oT|b^  Cftmmi.ttee;,.  1?  hereby  delegated  the  authority  to  issue  regulations  to 
.  implement  Seclidh  721  of  the  Defense  Promotion  Act" 

•  (BJ  By  deleting,  from  the  second  sentence  in  Section  1(a).  the  text  beginning 
with  ""a  representative"  and  ending  with  ^y  each  of. 

.  tfQ  ify  deleting,  bam  the  ibkd  seafeence  in  Section  1(a).  the  phrase  "represent- 
BihieefAe". 

'      (D)  gy:detefag  "and"  «<  the  end  of  Mbparagraph  (3)  of  Section  1(b),  by 

siA>8titutnig  ";  and"  for  the  period  alt  'fee  end  of  subparagraph  (4)  of  -that 

'  ■  Section,  and  by  adding  a  newstAiparagraph  (5)  as  follows:  "(5)  coordinate  the 

views-Af  ike  EKecQtiite&aiick  and  discharge  the  responsibilities  with  respect 

..   to  Section  721(aJ  and  (e)  of  tiie  Defensie  Production  Act  of  1950,  as  amended 

,    (30  D.5.C.  App.  2061  et  sffg.3  flJrfiBiwe  tVoduction  Act")." 

■  4Ej  ey  adding  4he  foUiMmi^g  aentenoe  ol  &e  end  of  Section  5:  "Information  or 
dnnmrtitaryt  nosteiiaJ  filed  pucsoant  tb  Section  1(b)(5)  or  Section  7  of  Uiis 
Order  shall  he  tneated  in  accordance  with  paragraph  (b)  of  Section  721  of  the 

.    Deferjae  f^eduction  Act." 

{¥)  By  inserting  in  Sectien  t^  Ike  following  additional  Committee  members: 
"{7)  The  Attorney  General"  and  ^i)  The  Director  of  the  Office  of  Manage- 
ment and  Budget." 

iCj  Die  lalenm  Presidenfial  Directive  to  the  Secretary  of  the  Treasury  of 
October  26.  1988.  is  berebjr  revoked,  and  any  notices  received  or  investiga- 
iioBS  pending  as  oT  the  date  this  Order. lakes  effect  shall  be  referred  to  tiie 
Chaiman  ol  the  Caraaiittee  lor  action  consistent  with  this  Order. 


Sec  Vatt.  Hepoitii^  Rafmntmient  en  Semiconductors.  Fiber  Optics  and 
Supercottduutiim  Materiak. 

(1?  Hk  SecHBtery  iof  Commerce,  in  oonsidtation  with  the  Director  of  the  Office 
<rf  Science  ^nl  Technoksgy  ftilicy.  ^  Secretary  of  Defense,  and  the  Director 
of  the  Office  of  Management  and  Budget,  shall  prepare  for  the  President  to 
Sdbmit  to  thfe  Congress  with  the  Rscd  Year  1990  budget  a  report  describing 
policies  and  budget  proposals  regarding: 

(A)  Federd  research  in  semiconductors  and  semiconductor  manufacturing 
techndogy.  inclading  a  discussion  of  the  respective  roles  of  the  various 
federal  -deparlmeats  avd  agencies  in  such  research; 

"(Bl  Federal  reseaTch  and  auTinsition  policies  for  fiber  optics  and  optical- 
electronic  technologies  generally; 

.  fC)  SBpeppenducting  materials,  ifK^ding  descriptions  of  research  priorities, 
the  •scientTFic  and  tedhnioal  barriers  to  «immercialization  which  such  research 
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11,  designed  to  overcome,  stepe  laken  to  ensure  ^^^^f  "«\7  "T"*  ^^'^^^^^ 
agencils  conducting  research  on  superconductmg  •"«»«"^«:,  «"^„**^P'^^^^^^^ 
inTnnsult  with  private  United  States  industry  to  ensure  that  no  unnecessary 
d^ScaUon^  reTarch  exists  and  that  aU  Important  scientific  and  techn.cal 
baJriere  to  Jhe  commercialization  of  superconducting  materials  w.11  be  ad- 
dresied;  and 

ID1  Federal  research  to  assist  United  States  industry  to  develop  and  apply 
Ldvanld  mrnufaSuring  technologies  for  the  production  of  durable  and  non- 
durable  goods. 

(21  The  Department  of  Defense,  the  Department  of  Energy,  the  Natjona] 
Sience  FoundaUon,  the  National  Aeronautics  and  Space  Admmistrat.on  the 
S^nrrtmeTof  Sta  e.  the  United  States  Trade  Representative,  and  othe 
F^rarMences  deemed  appropriate  by  the  Secretary  of  Commerce  shal 
l^Zl  th'e  information  desSbe'd  in  section  5141  of  the  Ommbus  Trade  A^ 
•tconceming  their  Fiscal  Year  1989  progrAih  and  proposed  Fiscal  Year  1990 
J^am^  the  Secretary  of  Commerce  in  sufficient  time  to  permit  preparation 
of  |he  report. 

(31  The  Office  of  Management  and  Budget  shall  provide  to  the  Secretary  of 
KeS^  Ad^Pt  tin,e  lopermit  preparation  of  the  report,  a  summanj  o 
•'KdSal  Easebro^amand  Fiscal  Yearl990  budget  imtiaUves  in  each  of 
the  technical  areas  of  the  report. 
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141  Tlie  Office  of  Sciencie  apd  Technology  Policy  ("OSTF)  shall  provide  the 
•■^^^Sor^r^^^^PPropnaXe^o\\cy  guidance  in  the Jechmwl 
' ''  aSn  K  reporUnSuding  a  summary  of  the  criteria  used  to  select  research 
'^  S^ec°»withS1n  agency  a^d  among  agencies,  and  the  results  of  any  studies 
•  ffluSJdbTc^  or  by  others  if  OSTP  deems  them  to  be  relevan^^^ 
:  Sat«  Ae  iXencie  of  X  Federal  research  programs  in  the  technical  areas 
;    of  the  report. 

Sec  S-401.  A  National  Commission  on  Superconductivity. 
(11  Establishment  There  is  established  a  National  Commission  on  Supercon- 
.    t  .■   .-.  .    '  •     ibcU^  rcS^^mis^^^^^^  consider  major  policy  issues 

.!.*....: . .  .^v.;^  SSSj  Urtitwi  States  ippKcafions  of  recent  research  advances  m  supercon- 
.  ».. .,  M. . .  1H  .  ^^Tdirg  re^feaXttTd  developihent  priorities,  the  development  of 
S  will  assiSI  Untted  States  leadership  in  the  development  and  apphca- 
. - -^  'i-A   ..  tijoit  oi^percondMCtUig  techno|<>gies. 

(2)  Membership.  The  membership  of  theCommission  «*«"be  not  more  than  24 
.       individuals  appolntedbythpPresident  and  include  representatives  of. 

-  . .  IA\  TKp  Natkinal  Critical  Material?  Co»w:»l.  *e  National  Academy  of  Soi- 

"  ^  V;    -:.  .^c^ik^^^oSl^oi^^  National  Science  Foundation 

•*'"."•:     SeSatiomd/^nautics  and  Space  Administration,  the  Department  of 
'*■"""'  '      ^rffl^thrOepSSTent  of  justice.  Ae  Department ^^^ 

'  •  Sal  tostitute  of  Standards  and  Technology),  the  Department  of  Jranspor- 
tattwT  the  DepArtment  of  the  Treasury,  the  Department  of  Defense,  and  the 
Office  of  Management  and  Budget;        ^ 

(B)  Organizations  whose  membership  is  comprised  of  physicists,  engineers, 
chemical  scientisU,  or  material  scientists;  and 

(C)  Industries.  \miVe^ttl^;^drfdSiational  hiboratories  engaged  in  superconduc- 
■.%Mt  :.:  V'-  :-it4^y  research,. ■-•    ■  ';*      •  -n-    ?■<  '•  -  ■•«•••'' 

'  *'  '  •  (3)  (iftW/wfl4  A  represeriiative.bf  tee  private  sector  shall  be  designated  by  the 
•    '  Pre3&hl  a^  Chilrmahotth^  Cohiinissiott. 


'  1 


(•;♦»■ 


,   I    V  '■.-r^  r*    i- 


,  .1  »!•    • 

•  >  ^- 

4il     1- 


.Wj 


(41  CooTT/mot/on.  The' National  Critical  Materials  Council  shall  be  the  coords 
,  ./nat^body  of  the . Conunjsajon  and  shall  provide  staff  support  for  the 
'  *  Cbmmiission, 
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:;r.  r  (i  Report  By  February.  23. 31989. 4he  Commission  shall  submit  a  report  ,o  the 
b^.  ^Sdent.and  .th€.piigr««.  ^^  recommendations  regarding  methods  of 
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enhancing  the  research,  development  and  implementation  of  improved  super- 
conductor technologies  in  all  major  applications. 

(6)  Scope  of  Review.  In  preparing  the  report  required  by  subsection  (5).  the 
Commission  shall  consider  addressing,  but  need  not  limit  its  review  to: 

(A)  The  state  of  United  States  competitiveness  in  the  development  of  im- 
proved superconductors: 

(B)  Methods  to  improve  find  coordinate  the  collection  and  dissemination  of 
research  data  relating  to  superconductivity; 

(C)  Methods  to  improve  and  coordinate  funding  of  research  and  development 
of  improved  superconductors: 

(D)  Methods  to  improve  and  coordinate  the  development  of  viable  commercial 
and  military  applications  of  improved  superconductors: 

(E)  Foreign  government  activities  designed  to  promote  research,  development 
and  commercial  application  of  improved  superconductors; 

(F)  The  need  to  provide  increased  Federal  funding  of  research  and  develop- 
ment of  improved  superconductors: 

(G)  The  impact  on  the  United  States  national  security  if  the  United  States  must 
rely  on  foreign  producers  of  superconductors; 

(H)  The  benefit  if  any.  of  granting  private  companies  partial  exemptions  from 
United  States  antitrust  laws  to  allow  them  to  coordinate  research,  develop- 
ment and  products  containing  improved  superconductors: 

(I)  Options  for  providing  income  tax  incentives  for  encouraging  research, 
development  and  produoti<m  in  the  United  States  of  products  containing 
improved  superconductors;  and 

(J)  Methods  to  sb^ngdien  domestic  patent  and  trademark  laws  to  ensure  that 
qualified  superconductivity  discoveries  receive  the  fiillest  protection  from 
infringement 

(7)  Termination.  The  Commission  shall  disband  within  a  year  of  the  date  of 
this  Ordec  Thereafter  the  National  Critical  Materials  Council  may  review  and 
update  the  report  required  by  subsection  (5)  and  make  further  recommenda- 
tions as  it  deems  appropriate. 

PART  IV— EDUCATION  AND  TRAINING  FOR  AMERICAN  COMPETITIVE- 
NESS 

Sec  4-ieL  Buy  American  Act  of  1968.        •  ■ 

(1)  The  functions  vested  in  the  President  by  section  7002  of  the  C^nnibus  Trade 
Act  regarding  section  4(d)  of  Tide  III  of  the  Buy  American  Act  of  1933.  as 
amended  (41  U^.C  lOa-lOd).  are  delegated  to  the  Secretary  of  Defense. 

(2)  :The  functions  vested  in  the  President  by  section  7003  fA  the  Omnibus  Trade 
Act  regarding  the  annual  report  required  by  subsection  (d)  of  section  305  of 
ttie  Trade  A^vements  Act  of  1979.  as  amended  (19  U^C  2515).  are  delegated 
to  the  United  States  Trade  Representative^ 

PART  V— MISCELLANEOUS 

Sec  5-101.  Executive  Oversight 

Any  actions  or  determinations  taken  or  made  by  an  officer  or  agency  under 
the  Omnibus  Trade  Act  or  this  Order  shall  be  subject  to  the  Executive 
oversight  and  direction  of  the  President  and  such  actions  or  determinations 
shall  be  undertaken  after  appropriate  inter-agency  consultation  a$  established 
by  the  President 

Sec  5-102.  Regulatory  Review.  Notwithstanding  the  provisions  of  section 
l(aK2)  of  Executive  Order  No.  12291  of  February  17.  1981.  the  Director  of  the 
Office  of  Management  aAd  Budget  shall  %vith  regard  to  regulations,  rules,  or 
agency  statements  of  general  applicability  and  future  effect  designed  to 
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iBkplcjDftnU  interpret,  or  prescribe  law  o«  policy  or  describing  the  procedure  or 
practice  requirements  of  an  agency  relathre  to  the  administration  of  the  Export 
Administration  Act,  determine  whether  such  regulations,  rules,  or  agency 
gtatements  are  exempted  from  review  under  that  Order,  pursuant  to  the 
provisions  of  section  8(b)  thereof. 

Sec  S-201.  Offsets.  The  negotiating  functions  under  section  825(c)  of  the 
Defense  Authorization  Act,  as  may  be  ordered  by  the  President,  are  hereby 
jototiy  delegated  to  the  Secretary  of  Defense  and  the  United  States  Trade 
Representative.  These  fonctions  shall  be  coordinated  with  the  Secretary  of 
State  and  conducted  in  consultation  with  the  Secretaries  of  Commerce,  Labor 
and  the  Treasury. 

Sec.  S-2Q2.  Reporting  Functions.  The  reporting  functions  of  the  President  under 
sectioB  825id)  of  the  Defense  Authorisation  Act  are  delegated  to  the  Director 
of  the  Office  of  Management  and  Budget  The  Director  may  further  delegate  to 
the  heads  of  Executive  depaj^ente.and  agencies  responsibiUty  for  preparing 
particular  sections  of  such  reports.  The  heads  of  Executive  departments  and 
agencies  shatt.  to  the  extent  permitted  by  law.  provide  the  Director  with  such 
.informatioo  as  may  be  aecessary-  fOr  the  effective  performance  of  these 
functions.  ,  •    •  .        ^        ^  ■ 

See  S-Ml.  htternathnal  Trade  Commission  Report.  The  functions  vested  in 
the  President  by  section  332(g)  of  the  Tariff  Act.  regarding  reports  by  the 
United  States  International  Tra^  Commission  to  the  President,  are  delegated 
to  the  United  States  Trade  Representative. 

Sec  S-40EL  Stref^theming  latemaiional  Institutions.  To  the  extent  possible, 
actions  aadertaken  under  this  Order  skall  be  conducted  in  a  manner  that 
strengthens  international  institutions  that  further  United  States  objectives. 
such  as  opening  foreign  markets  and  preventing  the  export  of  strategic  goods 
and  technologies  to  proscribed  destinations. 

Sec  5-501.  Effective  Date.  This  Order  shall  take  effect  at  12:01  a.m.  on 
Wednesday.  December  2&.  lOaa. 


THE  WHITE  HOUSE, 
Pecember  27,  1980. .  .  , .      ,.. 


m 


(fy/sjKSL^   \  VjL.«u^<K^ 


BdltMiat  note:  Por  a  statement  by  the  Deputy  Pit^sa  Secretary  to  the  Prefltdent.  dated  Dec  28.  on 
Kx«cultv«  Oniar  t2iSl  ami  a  tia*  ol  aavaa  ■entfcats  appointed  to  the  National  Conunission  on 
Superconductivity,  dated  Dec.  22.  Me  th«  Weekly  CampUotion  of  PreaidentiaJ  Documents  (voL  24. 
pp.  MSB  aad  1663.  respectively). 
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Executive  Order  12662  of  December  31.  1988 

Implementing  the  United  States-Canada  Froe-lYade  Implemen- 
tation Act 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  Umted  States  of  America,  including  the  United  States-Canada 
cf^r  ™^  oS^!'"®"*  Implementation  Act  of  1988  (Public  Law  100-M9.  102 
Mat.  1851)  (  FTA  Implementation  Act"),  it  is  hereby  ordered  as  follows: 

Section  1.  Publication  of  Proposed  Rules  regarding  Technical  Standards. 

(a)  In  accordance  with  Articles  601(1)  and  607  of  the  United  States-Canada 
Free-Trade  Agreement  ("Free-Trade  Agreement"),  each  agency  subject  to  the 
provisions  of  the  Administration  Procedure  Act  (5  U.S.C.  section  551  ef  seo  1 
shall  m  applying  section  553  of  Title  5  of  the  United  States  Code  with  resMct 
to  any  proposed  Federal  standards-related  measures  or  product  approval 
procedures,  piiblish  or  serve  noHce  of  such  measures  or  procedures  not  less 
than  75  days  before  the  comment  due  date,  except  where,  in  urgent  circum- 
stances, delay  would  frustrate  the  achievement  of  a  legitimate  domestic 
objective.  . 

(b)  For  purposes  of  this  section: 

(1)  "legitiinate  domestic  objective"  means  an  objective  whose  purpose  is  to 
protect  health,  safety,  essential  security,  the  environment,  or  consumer  inter- 
ests: 

(2)  "product  approval"  means  a  Federal  Government  declaration  that  a  set  of 
published  criteria  has  been  fulfilled  and  therefore  that  goods  are  pennitted  to 
be  used  in  a  specific  manner  or  for  a  specific  purpose: 

(3)  "standawls"  and  "certification  systems"  shaU  be  defined  in  accordance 
with  the  definitions  for  those  terms  set  out  in  section  451  of  the  Trade  Act  of 
1979. 19  U.S.C.  section  2571:  and 

(4)  "standards-related  measures"  include  technical  specifications,  technical 
regulations,  standards  and  rules  for  certification  systems  that  apply  to  goods 
and  processes  and  production  methods. 

(c)  This  section  shall  not  apply  with  respect  to  any  proposed  rules  related  to 
agricultural  food,  beverage,  and  certain  related  goods  as  defined  in  Chapter 
Seven  (Agriculture)  of  the  Free-Trade  Agreement. 

Sec.  2.  Establishment  of  United  States  SecretariaL 

Pursuant  to  subsection  405(e)  of  the  FTA  Implementation  Act.  a  "Umted  States 
Secretariat"  shaU  be  established  within  the  IntemaUonal  Trade  Administra- 
tion of  the  Department  of  Commerce.  The  Secretariat  shall  facilitate: 

(1)  the  operation  of  Chapters  18  and  19  of  the  Free-Trade  Agreement,  and 

(2)  the  work  of  the  binational  panels  and  extraordinary  challenge  committees 
convened  under  those  Chapters. 

Sec  3.  Acceptance  by  the  President  of  Panel  and  Committee  Decisions. 
In  accordance  with  subsection  401(c)  of  the  FTA  Implementation  Act.  in  the 
event  that  the  provisions  of  subparagraph  516A(g)(7)(B)  of  the  Tariff  Act  of 
IWO.  as  amended.  19  U.S.C.  section  1516a(g)(7)(B).  take  effect,  I  accept,  as  a 
whole,  all  decisions  of  binational  panels  and  extraordinary  challenge  commit- 
tees. 
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Snc  A.  Judicial  Review. 

This  Order  does  not  create  any  right  or  benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against  the  United  States,  its  agencies,  its 
officers,  or  any  person. 

S0C.  5.  Effective  Date. 

This  Order  shall  take  effect  upon  the  entry  into  force  of  the  Free-Trade 
A^eeawnt. 
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Proclamation  5929  of  January  6,  1989 
National  Skiing  Day,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  can  trace  evidence  for  skiing  back  more  than  5,000  years.  This  efficient 
method  of  traveling  over  snow  in  difficult  or  inaccessible  terrain  has  benefit- 
ed mankind  in  countless  ways  over  the  centuries  and  continues  to  do  so  in  our 
land.  The  practicality  and  pleasure  of  skiing  are  worth  celebrating  by  all  of  us, 
and  that  is  the  reason  for  this  National  Skiing  Day. 

Skiing  is  advantageous  to  many  of  us  for  the  jobs  and  income  it  generates.  It 
also  proves  useful  for  residents  of  isolated  areas;  rescue  teams;  and  Armed 
Forces  units.  Additionally,  national  and  international  sports  groups,  including 
Special  Olympics  International,  recogni2:e  the  athletic  and  therapeutic  benefits 
of  skiing  for  handicapped  people  and  include  it  in  their  regular  programs. 

Skiing  is  now  one  of  our  most  popiilar  winter  sports.  It  is  loved  by  fans  of 
national,  international,  and  Olympic  competition  and  enjoyed  by  millions  of 
Americans  as  healthful,  exciting  recreation.  More  and  more  of  us  are  becom- 
ing skiers.  The  increase  of  ski  trails  and  slopes  on  private  and  public  lands  is 
making  skiing  much  more  widely  available,  as  is  the  advent  of  artifical  snow 
surfaces  in  areas  with  mild  winter  weather. 

In  recognition  of  skiing  and  its  benefits,  the  Congress,  by  Public  Law  100-634, 
has  designated  January  20, 1989,  as  "National  Skiing  Day"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  that  day. 

NOW,  THEREFORE,  I  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  January  20,  1989,  as  National  Skiing  Day.  I  call 
upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities.  | 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
January,  in  the  y-3ar  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Proclamation  5930  of  January  6,  1989 

National  Tourism  Week,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  travel  and  tourism  industry  is  the  source  of  countless  benefits  for  both 
Americans  and  our  guests  from  other  lands.  Friendship,  knowledge,  and 
appreciation  of  interodtural  differences,  enhancement  of  international  under- 
standing, cooperation,  and  goodwill  are  just  a  few. 

Our  abundant  natural  and  mamnade  attractions,  the  warm  hospitality  of  our 
people,  and  the  outstanding  facilities  and  services  provided  by  our  travel  and 
tourism  industry  establish  the  United  States  as  the  preeminent  destination  for 
both  foreign  and  domestic  travelers. 

Every  year,  millions  of  Americans  and  foreign  visitors  travel  throughout  our 
country  discovering  the  glory  of  America — the  beauty  of  our  natural  wonders, 
cities,  wilderness,  and  countryside;  the  hospitality  of  our  people;  and  our 
outstanding  recreational,  educational,  and  cultural  activities.  They  learn 
America's  history  and  see,  firsthand,  that  ours  is  the  land  of  freedom,  justice, 
democracy,  and  opportunity. 

The  travel  and  tourism  industry,  which  is  composed  mainly  of  small  business- 
es, is  now  America's  second  largest  private  employer  and  its  third  largest 
retail  industry.  The  industry  directly  employs  over  5-^  million  Americans  and 
indirectly  employs  another  2,200,000.  Total  travel  expenditures  in  the  United 
States  amount  to  nearly  $280  billion — over  6  percent  of  our  gross  national 
product.  The  more  than  $19.4  billion  spent  here  on  travel  and  tourism  by 
foreign  visitors  improves  our  balance  of  trade  and  makes  travel  and  tourism 
our  largest  service  export. 

National  Tourism  Week  fittingly  honors  all  those  Americans  who  earn  their 
livelihood  in  the  travel  and  tourism  industry.  National  Tourism  Week  reminds 
us  of  this  industry's  economic,  educational,  cultural,  and  social  benefits — that 
come  from  a  productive  partnership  of  industry,  labor,  and  government. 

The  Congress,  by  Public  Law  100-672,  has  designated  the  week  beginning  the 
second  Sunday  in  May  1989  as  "National  Tourism  Week"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  14-May  20,  1989,  as  National  Tourism 
Week,  and  I  call  upon  the  people  of  the  United  States  to  observe  the  week 
with  appropriate  ceremonies  and  activities.  I 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


|FR  Doc.  80-607 
Filed  l-e-aO:  4J2  pm) 
BilUng  code  310S-01-M 
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Executive  Order  12663  of  January  6.  1909 

Adjustments  of  Certain  Rates  of  Pay  and  Allowances 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  section  620  of  Public  Law  100-440,  it  is 
hereby  ordered  as  follows: 

Section  1.  Statutory  Pay  Systems.  The  rates  of  basic  pay  and  salaries  of  the 
following  statutory  pay  systems  are  set  forth  on  the  schedules  attached  hereto 
and  made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1: 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.  3963)  at  Schedule  2:  and 

(c)  The  schedules  for  the  Department  of  Medicine  and  Surgery.  Veterans 
Administration  (38  U.S.C.  4107)  at  Schedule  3. 

Sec  2.  Senior  Executive  Service.  Pursuant  to  the  provisions  of  section  5382  of 
title  5.  United  States  Code,  the  rates  of  basic  pay  for  members  of  the  Senior 
Executive  Service  are  set  forth  on  Schedule  4  attached  hereto  and  made  a 
part  hereof. 

Sec  3.  Executive  Salaries.  The  rates  of  pay  or  salaries  for  the  following  offices 
and  positions  are  set  forth  on  the  Schedules  attached  hereto  and  made  a  pari 
hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5316)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  Congressional  Salaries  (2  U.S.C  31) 
at  Schedule  6:  and  I 

(c)  Salaries  for  justices  and  judges  (28  U.S.C.  5.  44(d).  135.  252)  at  Schedule  7. 

Sec  4.  Uniformed  Services.  Pursuant  to  section  601  of  Public  Law  100-456.  the 
rates  of  monthly  basic  pay  (37  U.S.C.  203(a)),  the  rates  of  basic  allowances  for 
subsistence  (37  U.S.C.  402).  and  the  rates  of  basic  allowances  for  quarters  (37 
U.S.C.  403(a))  for  members  of  the  uniformed  services  are  set  forth  at  Schedule 
8  attached  hereto  and  made  a  part  hereof. 

Sec  5.  Effective  Dates.  The  rates  of  monthly  basic  pay  and  allowances  for 
subsistence  and  quarters  for  members  of  the  uniformed  services  provided  for 
herein  are  effective  on  January  1. 1989.  All  other  schedules  provided  for  herein 
are  effective  on  the  first  day  of  the  first  applicable  pay  period  beginning  on  or 
after  January  1. 1989. 
Sec  6.  Executive  Order  No.  12622  of  December  31.  1987.  is  superseded. 


Billing  cooe  319S-01-M 


THE  WHITE  HOUSE, 
January  ft  1989. 
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Class 
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8CBXDULB  3— DBPAKTMBMT  OP  MEDICZMB  AHD  SOXGBItT  SCHBD0LB8 
VSTBSAMS  AONiaXSTItATIOa 


Section  4103  Schedule 


Chief  Medical  Director  $97,206*** 

Deputy  Chief  Medical  Director  93,248** 

Associate  Deputy  Chief  Medical  Director  .  89,314* 

Assistant  Chief  Medical  Director   ....  86,682* 

Medical  Director   76,990*  $78,128*  $79,266* 

Director  of  Nursing  Service  76,990*   78,128*  79,266* 

Director  of  Pediatric  Service  67,038   69,273   71,508 

Director  of  Chaplain  Service   67,038   69,273   71,508 

Director  of  Pharaacy  Service   67,038   69,273   71,508 

Director  of  Dietetic  Service   67,038   69,273   71,508 

Director  of  Optonetric  Service   67,038   69,273   71,508 


$80 
80 


,404* 
,404* 
73,743 
73,743 
73,743 
73,743 
73,743 


$81,542* 
81,542* 
75,473 
75,473 
75,473 
75,473 
75,473 


$82,500* 
82,500* 
76,678* 
76,678* 
76,678* 
76,678* 
76,678* 


$83,818* 
83,818* 
78,869* 
78,869* 
78,869* 
78,869* 
78,869* 


$81,060* 
81,060* 
81.060* 
81,060* 
81,060* 


***  The  rate  of  basic  pay  is  United  to  the  rate  for  level  III  of  the  Executive  Schedule,  which  is  $82,500. 
*•   The  rate  of  basic  pay  is  linited  to  the  rate  for  level  IV  of  the  Executive  Schedule,  which  is  $80,700. 
*    The  rate  of  basic  pay  is  United  to  the  rate  for  level  V  of  the  Executive  Schedule,  which  is  $75,500. 
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Physician  and  Dentist  Schedule 


10 


Director  Grade   $67,038  $69,273  $71,508  $73,743  $75,473  $76,678*  $78,869*  $81,060*  $82,500* 

Executive  Grade  61,900  63,963  66,026  68,089  70,152  72,215  74,278  76,341*  76,868*  $78,891* 

Chief  Grade  57,158  59,063  60,968  62,873  64,778  66,683  68,588  70,493  72,398  74,303 

Senior  Grade   48,592  50,212  51,832  53,452  55,072  56,692  58,312  59,932  61,552  63,172 

lnter»edlate  Grade   41,121  42,492  43,863  45,234  46,605  47,976^  49,347  50,718  52,089  53,460 

Full  Grade   34,580  35,733  36,886  38,039  39,192  40,345  41,498  42,651  43,804  44,957 

Associate  Grade  28,852  29,814  30,776  31,738  32,700  33,662  34,624  35,586  36,548  37,510 


Clinical  Podiatrist  and  Optometrist  Schedule 

1       2  3  4  5  C 

Chief  Grade  $57,158  $59,063  $60,968  $62,873  $64,778  $66,683 

senior  Grade   48,592   50,212  51,832  53,452  55,072  56,692 

internediate  Grade   41,121   42,492  43,863  45,234  46,605  47,976 

Pull  Grade   34,580   35,733  36,886  38,039  39,192  40,345 

Associate  Grade  28,852   29,814  30,776  31,738  32,700  33,662 
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Nurse  Schedule 
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*  The  rate  of  basic  pay  payable  to  employees  at  these  rates  is  limited  to  the  rate  for  level  V  of  the  Executive  Schedule 
which  is  $75,500. 
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BS-1 


ES-2 


BS-3 


E8-4 


BS-S 


BS-6 


th«  sua  of  $68,700  and  an  aaount  equaling  28.8 
percent  of  the  aaount  by  which  the  rate  in  effect 
froa  tiae  to  tiae  for  level  IV  of  the  Executive 
Schedule  exceeds  $80,700,  rounded  to  the  nearest 
Multiple  of  $100. 

the  sua  of  $71,800  and  an  aaount  equaling  31.0 
percent  of  the  aaount  by  which  the  rate  in  effect 
froa  tiae  to  tiae  for  level  IV  of  the  Executive 
Schedule  exceeds  $80,700,  rounded  to  the  nearest 
aultiple  of  $100. 

the  sua  of  $74,900  and  an  aaount  equaling  38.4 
percent  of  the  aaount  by  which  the  rate  in  effect 
froa  tiae  to  tiae  for  level  IV  of  the  Executive 
Schedule  exceeda  $80,700,  rounded  to  the  nearest 
aultiple  of  $100. 

the  sua  of  $76,400  and  an  aaount  equaling  SS.O 
percent  of  the  aaount  by  which  the  rate  in  effect 
froa  tiae  to  tiae  for  level  IV  of  the  Executive 
Schedule  exceeds  $80,700,  rounded  to  the  nearest 

aultiple  of  $100. 

the  sua  of  $78,600  and  an  aaount  equaling  74.8 
percent  of  the  aaount  by  which  the  rate  in  effect 
froa  tiae  to  tiae  for  level  IV  of  the  Executive 
Schedule  exceeds  $80,700,  rounded  to  the  nearest 
aultiple  of  $100. 

the  rate  in  effect  froa  tiae  to  tiae  for  level  IV 
of  the  Executive  Schedule. 


SCHEDULE  5  —  EXECUTIVE  SCHEDULE 

level  I $99,500 

level  II 89,500 

level  III 82.500 

level  IV 80,700 

level  V 75,500 


SCHEDULE  6  —  VICE  PRESIDENT  AND  MEMBERS  OF  CONGRESS 

Vice  President  $115,000 

Senators   89,500 

Neabers  of  the  Bouse  of  Representatives  89,500 

Delegates  to  the  Rouse  of  Representatives  89,500 

Resident  Coaaissioner  froa  Puerto  Rico  89,500 

President  pro  teapore  of  the  Senate  99,500 

Majority  leader  and  ainority  leader  of  the  Senate  ....  99,500 
Majority  leader  and  ainority  leader  of  the  House 

of  Representatives  99,500 

Speaker  of  the  House  of  Representatives  .  .  115,000 


SCHEDULE  7  —  JUDICIAL  SALARIES 

Chief  Justice  of  the  United  States  $115,000 

Associate  Justices  of  the  Supreae  Court  110,000 

Circuit  Judges   95,000 

District  Judges  89,500 

Judges  of  the  Court  of  International  Trade  .......  89,500 

Judges  of  the  United  States  Claias  Court  89,500 
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$3710.80 
5061.30 
4584.30 
3809.10 
2823.30 
2257.80 
1903.50 
1768.80 
1542.30 
1338.90 


$5911.80 
5193.90 
4721.40 
4068.00 
3102.00 
2651.40 
2317.80 
1977.60 
1684.50 
1394.10 


$5911 .80 
5304.30 
4833.60 
4068.00 
3305.10 
2834.70 
2472.30 
2114.10 
2023.50 
1684.50 


$5911 .80 
5304.30 
4833.60 
4068.00 
3305.10 
2834.70 
2472.30 
2339.10 
2091.60 
1684.50 


$5911.80 
5304.30 
4833.60 
4250.40 
3305.10 
2834.70 
2518.20 
2451 .00 
2135.40 
1684.50 


$6138.30 
5439.30 
5193.90 
4250.40 
3305.10 
2834.70 
2629.20 
2538.90 
2135.40 
1684.50 


$6138.30 
5439.30 
5193.90 
4496.70 
3305.10 
2920.50 
2808.60 
2676.30 
2135.40 
1684.50 


$6478.80* 
5665.80 
5439.30 
4496.70 
3305.10 
3077.40 
2966.40 
2808.60 
2135.40 
1684.50 


$6478.80* 
5665.80 
5439.30 
4721.40 
3417.30 
3283.80 
3102.00 
2877.90 
2135.40 
1684.50 


$6875.10* 
6138.30 
5665 .80 

5193.90 
3957.60 
3529.50 
3237.90 
2877.90 
2135.40 
1684.50 


.80 
.20 


$6875.10* 
6138.30 
5911 
5551 
4159.80 
3732.00 
3327.60 
2877.90 
2135.40 
1684.50 


$7115.10* 
6478.80* 
6138.30 
5551.20 
4250.40 
3845.10 
3327.60 
2877.90 
2135.40 
1684.50 


$7115.10* 
6478.80* 
6289.50 
5551.20 
4496.70 
3979.20 
3327.60 
2877.90 
2135.40 
1684.50 


$7558.50* 
6875.10* 
6289.50 
5551.20 
4877.10 
3979.20 
3327.60 
2877 .90 
2135.40 
1684.50 


C0MMI88IOMBD  OPFICBRS  WITH  OVEB  4    YEARS'    ACTIV*  DUTY 
AS  All   BMLISTID  MEMBBR   08   WAIIIIAMT  OPPICBII 

•f^?i2   *ff^^°®   •""•'°   •^*'*-^°   »2808.60      $2920.50      $2920.50      $2920.50      $2920.50 

fHi't^     fiil'lS     ?f2^'°     ""••°     ^*^-^       "''-'O       »*"-3«       »*'2.30       2472. JO 
1684.50     1799.40     1865.70     1933.20     2000.70       2091.60       2091.60       2091.60       2091.60 


$2920.50  $2920.50 
2472.30  2472.30 
2091 .60        2091 .60 


•         8..1C  p.y  1.  lllfd  to  th«  r-f  of  b..lc  p.y  for  l.v.l  v  of  ExocutiTo  Soh.d.1..  vtolch  i.  $6,291.60  por  iH«t*. 

"*     Sn«:r  "*''  *•  «-^"^«*-  ofticr.  Who  hAv.  b.en  cr-it.d  with  ov.r  4  y-r.-   ^r.  -rvlc  ..  .«  .«ll.t..\.«b.r  or  ..rr.„t 


z 

o 


iQU  t—niT 


uxoRUKM  or  ra  \minmuD  wevicit  (hmb  2) 


TCMtS  or  SERVICB  (COHPDTED  UNDER  37  O.8.C.  205) 


iT^ 


FAT 

2  or 

Over 

Ov«r 

Over 

Over 

ov«r 

Orar 

Over 

Over 

Over 

Over 

Over 

Over 

Over 

GRAOB 

!••• 

2 

3 

4 

fi 

8 

10 

12 

14 

16 

18 

20 

22 

26 

NMUtAMT  OPFICBJtS 

W-4      $1802.10   $1933.20   $1933.20   $1977.66   $2067.30   $2158.50   $2249.10   $2406.30   $2518.20  $2606.40   $2676.30   $2762.70   $2855.10   $3077.40 

N-3        1637.70     1776.60     1776.60      1799.40     1820.40     1953.60     2067.30      2135.40      2202.90  2268.60      2339.10     2430.00     2518.20      2606.40 

W-2       1434.30     1551.90     1551.90     1597.20     1684.50     1776.60     1844.10     1911.60     1977.60  2046.90     2114.10     2180.70     2268.60     2268.60 

M-l        1195.20     1370.40     1370.40     1484.70     1551.90     1618.80     1684.50     1754.10     1820.40  1888.20     1953.60     2023.50      2023.50     2023.50 


ENLISTBD  MEHBERS 


|.9*   









$2096.10 

$2143.50 

$2192.10 

$2242.20 

$2292.30 

$2337.00 

$2459.70 

$2698.80 

1-8 







$1758.00 

1808.10 

1855.80 

1904.10 

1954.20 

1999.20 

2048.40 

2168.70 

2410.20 

1-7  $1227.30 

$1324.80 

$1374.00 

$1422.00 

$1470.60 

1517.40 

1566.00 

1614.60 

1687.80 

1735.80 

1-'84.10 

1807.20 

1928.70 

2168.70 

B-«   1056.00 

1150.80 

1198.80 

1249.80 

1296.30 

1343.40 

1392.90 

1464.60 

1510.50 

1559.40 

1583.10 

1583.10 

1583.10 

1583.10 

1-5    926.70 

1008.60 

1057.50 

1103.70 

1176.00 

1224.00 

1272.60 

1319.40 

1343.40 

1343.40 

1343.40 

1343.40 

1343.40 

1343.40 

B-4    864.30 

912.60 

966.30 

1041.30 

1082.40 

1082.40 

1082.40 

1082.40 

1082.40 

1082.40 

1082.40 

1082.40 

1082.40 

1082.40 

1-3    814.20 

858.90 

893.40 

928.80 

928.80 

928.80 

928.80 

928.80 

928.80 

928.80 

928.80 

928.80 

928.80 

928.80 

B-2    783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

783.60 

■-!••  699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

699.00 

B-l»*»  646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

646.20 

3^ 

r>  - 


•    Miile  •ervlnq  •■  sergeant  Major  of  the  Any,  neater  Chief  Petty  Officer  of  the  Mavy  or  Coaat  Guard,  Chief  Heater  Sergeant  of  the 
Air  Force,  or  Sergeant  Major  of  the  Marine  Corpa,  baaic  pay  'or  thia  grade  ia  $3,280.50  regardleaa  of  cvanilatlve  yeara  of  service 
ceaiputed  under  37  O.8.C.  205. 

**   Appliea  to  peraonnel  %«ho  have  aerved  4  aoaths  or  Here  on  active  duty. 

•••  Appliea  to  peraonnel  who  have  aerved  leaa  than  4  aontha  on  active  duty. 
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scnwiu  •— FAT  urn  uimiMMa  or  m  onroaiD  sanrias  (paoi  s) 

PART  II— BASIC  ALLONANCS  POD  QUAflTERS  RATES 


PAT 
GRADE 


Without  dependents  Hitb 

Pull  rate* Partial  rate**      dependents 


COHNISSIOMB)  (ffPICERS 

0-10 $613.20 

0-9 613.20 

0-6 613.20 

0-T 613.20 

0-6 962.50 

0-9 911.80 

0-4 902.20 

0-3 102.60 

0-2 319.90 

0-1 260.80 


♦90 .TO 

8791.90 

90.70 

791.90 

90.70 

791.90 

90.70 

791.90 

39.60 

679.80 

33.00 

691.90 

26.70 

977.80 

22.20 

M78.20 

17.70 

108.00   1 

13.20 

361.90 

CONNISSIONED  OPPICERS  HITH  OVER  1 
MEMBER  OR  HARRAMT  OPPICER 

0-3     .    .    . 1131.10 

0-2 369.60 

0-1 317.70 

I     .      ■ 

HARRAMT  OPPICERS 

IM M53.30 

¥-3 380.70 

H-2 337.80 

V-1 283.20 


YEARS'  ACTIVE  DUTY  AS  AM  ENLISTED 


$22.20 

♦913.30 

17.70 

063.20 

13.20 

128.10 

♦29.20 

♦911.20 

20.70 

168.60 

19.90 

130.80 

13.80 

372.60 

EMLISTSD  MEMBERS 

\r 

E-9 

8372.00 

♦18.60 

♦190.90 

B-8 

312.00 

19.30 

192.10 

B-7 

291.90 

12.00 

120.30 

B-6 

261.00 

9.90 

387.90 

B-9 

213.60 

8.70 

318.90 

B-1 

212.10 

8.10 

303.60 

B-3 

208.20 

7.80 

282.30 

B-2 

169.20 

7.20 

268.80 

B-1 

.   190.30 

6.90 

268.80 

V  ^^- 


'^■ 


M 


Payaent  of  the  full  rate  of  basic  allowance  for  quarters  at  these 
rates  to  Msbers  of  the  unlforaed  service  without  dependents  Is 
authorized  by  title  37.  United  States  Code,  and  Part  IV  of 
Executive  Order  11197.  as  amended.  j 

Payaent  of  the  partial  rate  of  basic  allowance  for  quartera  at 
these  ratea  to  BeMbers  of  the  uniforaed  services  without 
dependents  who.  under  37  U^.S.C.  103(b)  or  103(c).  are  not   | 
entitled  to  the  full  rate  of  basic  allowance  for  quarters.  Is 
authorlied  by  37  U.S.C.  1009(d)  and  Part  IV  of  Executive  Order 
11197.  as  aaended. 
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Officers  (pax  ■onth) I119.U 

liali*t*4  M««b«rs  (p«r  a*7)i 


Rules  and  Regulations 


B-l   <!•••  th«n 
4  ■ontba'  actJv  duty) 


All  Oth«r 
inllafd 

$5. TO 

6.44 


MltMi  on  !••«•  or  cuthorltcd 

to  ■•••  Mpar«t«ly  »5.J7 

lQ««ii  rations-ln-klitd  cr* 

not  •vallablo S.95 

Mh«B  •••ifnod  to  doty  wider 

•■•r9«ncy  conditions,  where  no 

■easing  facilities  of  the  Dnlted 

States  are  available 7.99  9,53 


Part  zv— RATI  or  NomiT  aon  tm  Nzosazvioui  pat 

The  rate  of  *ontJily  cadet  or  «ldaMp«an  pay  aathorlted  by  aectlon 
203(c)(1)  of  title  37,  Onited  States  Code,  is  $525.00. 

|F1I  Doc  as-Ma 
FiW  1-6-aa;  4;33  pm| 
Billing  code  3186-OI-C 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SuperinterKtent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HaaHh  InapacUon 
Sarvica 

7CFRPart301 
(Docket  M-194] 

Pink  BoMwonn  Regulatad  Araaa; 
Ramoval  of  MisslMlppi  from  List  of 
QuaranUnad  Statas 

AOCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule. 


:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
pink  boUworm  quarantine  and 
regulations  by  removing  previously 
regulated  areas  in  Mississippi  and  by 
removing  Mississippi  from  the  list  of 
states  quarantined  because  of  pink 
bollworm. 

EPFECnvc  date:  February  9, 1989. 
FON  nmTHCR  mFORMATION  CONTACT: 

Sidney  E.  Cousins,  Senior  Operations 

Officer.  Domestic  and  Emergency 

Operations.  PPQ,  APHIS,  USDA.  Room 

644.  Federal  Building.  6505  Belcrest 

Road.  Hyattsville.  MD  20782.  301-436- 

6365. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective 
September  20. 1988  (53  FR  36431-36432. 
Docket  Number  88-112).  we  amended 
the  pink  bollworm  quarantine  and 
regulations  by  removing  Bolivar  and 
Washington  Counties  in  Mississippi 
from  the  list  of  regulated  areas  in  7  CFR 
301.52-2a  and  deleted  Mississippi  from 
the  list  of  states  quarantined  because  of 
pink  bollworm.  Comments  on  the 
interim  rule  were  required  to  be 
postmarked  or  received  on  or  before 
November  21. 1988.  We  did  not  receive 
any  comments.  The  facts  presented  in 
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the  interim  rule  still  provide  a  basis  for 
this  rule. 

Executive  Order  12291  and  Regulatory 
FlexibUity  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
\ocbI  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  the  state  of 
Mississippi.  There  are  hundreds  of  small 
entities  that  move  these  articles 
interstate  from  nonregulated  areas  in  the 
United  States.  However,  based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
eight  small  entities  move  these  articles 
interstate  from  the  previously 
quarantined  areas  in  Mississippi. 
Further,  we  estimate  that  this  action  will 
save  approximately  $7,000  per  year. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C3501e/se<7.).  1 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  ia02S  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 


state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  SubjecU  in  7  CFR  Part  301 

Agricultural  commodities.  Pink 
bollworm.  Plant  diseases.  Plant  pests, 
Plants  (Agriculture),  Quarantine, 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  7  CFR  Part  301  that  was 
published  at  53  FR  36431-36432  on 
September  20, 1988. 

Authority:  7  U.S.C.  ISObb.  ISOdd.  ISOee. 
ISOff:  161, 162  and  164-167;  7  CFR  2.17.  2.51. 
and  371.2(c). 

Done  at  Washingtoa  DC  this  5th  day  of 
January  198a 

Jaraas  W.  Closaer, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc  69-492  Filed  1-9-88:  &4S  amj 
BUJNG  CODE  Mt0-S4-M 


Agricultural  Stat>iHzation  and 
Consarvation  Sarvica 

Commodity  Credit  Corporation 
7CFRPart704 

Consarvation  Reserva  ProQram 

AOENCV:  Agricultural  Stabilization  and 
Conservation  Service,  Commodity 
Credit  Corporation,  USDA. 
ACTION:  Interim  rule. 

summary:  This  interim  rule  amends  7 
CFR  Part  704  to  expand  the  land 
eligibility  provisions  of  the  Conservation 
Reserve  Program  to  include  certain 
fields  which  are  subject  to  scour  erosion 
or  which  contain  wetlands. 

DATES:  Effective  January  la  1989. 
Written  comments  must  be  received  not 
later  than  March  13. 1989,  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Written  comments  on  this 
interim  rule  must  be  submitted  to  the 
Director,  Conservation  and 
Environmental  Protection  Division. 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  P.O.  Box 
2415,  Washington,  DC  20013. 
FOR  FURTNER  INFORMATION  CONTACT 
James  R.  McMullen  at  the  above 
address,  phone:  (202)  447-6221. 
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tUPfUMCNT  AMY  MPOmaATKNC  This 

interim  rule  hai  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulations  1512-1  and  has  been 
classified  "nonmajor."  It  has  been 
determined  that  the  provisions  of  this 
rule  will  not  result  in  an  annual  effect  on 
the  national  economy  of  tlOO  million  or 
more. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Conunodily  Credit  Corporation  (CCC)  is 
not  required  by  5  USC  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  assessment  that  this 
action  will  not  have  a  significant 
adverse  impact  on  the  quahty  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
needed.  Copies  of  the  environmental 
assesament  are  available  upon  written 
request. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
appUes  are:  Conservation  Reserve 
Program— laoeo.  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
Part  3015.  Subpart  V.  pobbsbed  st  48  FR 
29115  (]une  24. 1983). 

Under  the  Conservation  Reserve 
Program  (CRP),  which  is  provided  for  in 
Title  XII  of  the  Food  Security  Act  of  1965 
(Pub.  L  No.  99-198)  ("the  Act"),  the 
Secretary  of  Agriculture  is  reqiiired. 
during  the  1986-90  crop  years,  to  enter 
into  long-term  contracts  with  eligible 
owners  and  operators  of  eligible 
cropland  to  assist  them  in  conserving 
and  improving  the  soil  and  water 
resources  of  their  farms  and  ranches  by 
converting  the  eligible  land  to  a 
permanent  vegetative  cover  in 
accordance  with  an  approved 
conservation  plan. 

Title  XII  of  the  Act  generally  limits 
eligible  cropland  to  "highly  erodible 
cropland."  except  that  Section  1231(c)(2) 
of  the  Act  provides  that  the  Secretary 
may  include  in  the  program  lands  that 
are  not  highly  erodible  lands  bat  that 
pose  an  off-farm  environmental  threat  or 
which,  if  permitted  to  remain  in 
production,  pose  s  threat  of  cootinued 
degradation  of  productivity  doe  to  soil 
salinity.  Section  1232(c)  of  the  Act 
provides  that,  to  the  extent  practicable, 
not  less  than  one  eighth  uf  the  munber  of 
acres  of  land  that  is  placed  in  the  CRP  ta 


each  of  the  1966  through  1990  crop  yean 

shall  be  devoted  to  trees. 

This  rule,  pursuant  to  the  authority 
contained  in  Section  1231(c)(2)  of  the 
Act.  expands  the  land  eligibility 
provisions  of  7  CFR  704.7.  Under  this 
rule  certain  fields  with  soils  that  do  not 
qualify  as  highly  erodible  soils  under  the 
CRP  regulations  in  7  CFR  Part  704  may. 
nonetheless,  qualify  for  enrollment  in 
the  CRP  if  the  field:  (1)  Contains  land 
which  has  evidence  of  substantial  scour 
erosion  or  (2)  contains  wetlands.  This 
authority  vrill  be  in  addition  to  the 
authority  already  present  in  f  704.7 
which  permits  "filter  strips"  to  be 
enrolled  in  the  progam  even  though  the 
soil  ivithin  the  strip  is  not  "highly 
erodible". 

Land  enrolled  into  the  CRP  under  the 
authority  provided  for  in  this  rule  must 
be  planted  to  trees  imless  the  Soil 
Conservation  Service  (SCS)  of  the 
Department  of  Agriculture  determines 
that  tree-planting  is  not  appropriate.  If 
SCS  determines  that  tree  planting  is  not 
appropriate,  the  land  must  be  devoted  to 
other  permanent  vegetative  cover 
approved  by  SCS. 

Scour  erosion  is  erosion  caused  by 
over-flowing  water  from  streams  and 
rivers.  Normally,  the  overflowing  water 
will  retnm  to  the  stream  or  river  and 
may  carry  with  it  environmentally 
harmful  pollutants  and  sedimentatiao 
picked  up  from  the  flooded  land. 

Wetlaiid  areas  are  areas  that  have  a 
predominance  of  hydric  soils  and  will,  in 
their  normal  state,  support  hydrophytic 
vegetation.  Title  XII  of  the  Act  provides, 
in  general,  that  a  person  may  lose 
eligibility  for  specified  USDA  benefits 
by  producing  an  a^cultural  commodity 
on  converted  wetlands.  However, 
persons  producing  agricultural 
commodities  on  certain  wetlands  are 
exempt  from  this  provision.  This  rule 
will  permit  some  fields  with  such 
wetland  areas  to  be  placed  in  the  CRP. 
Returning  cropped  wetlands  to  non- 
cropped  vegetation  and  trees  will  reduce 
the  off-farm  environmental  threat  posed 
by  the  continued  cropping  of  these 
areas.  The  continued  cropping  of 
wetland  areas  reduces  the  availability 
of  natural  habitats  for  wildlife  including 
migratory  birds.  In  sddition,  wetland 
areas,  because  they  often  serve  as 
collection  areas  for  runoff  fiwn  other 
lands  on  which  crops  are  produced  tend 
to  be  areas  where  pollutions  can  collect 
Cropping  of  these  areas  allows  the 
continued  movement  of  pollutants  into 
downstream  streams,  lakes,  and  rivers. 

To  be  ebgible  to  be  enrolled  in  the 
CRP  under  the  amendment  to  |  704.7 
adopted  in  this  rule,  a  field,  must  have 
evidence  of  scour  erosion  or  have 
wetland  areas  within  its  boundaries,  as 


detenniaed  by  the  Commodity  Cre<Bt 

Corporation  (CCC)  in  consultaton  with 
the  Soil  Conservation  Service  (SCS)  of 
the  Department.  Fields  with  qualifying 
scour  erosion  or  wetland  areas  must,  in 
addition:  (1)  Have  been  committed  to 
the  production  of  an  annual  corp,  as 
determined  under  §  704.7  of  the 
regulations,  for  2  out  of  the  5  years  in 
the  period  from  1981-65,  and  (2)  as 
determined  pursuant  to  S  704.7(a)(2),  be 
capable,  at  the  time  of  enrollment  in  the 
CRP,  of  being  planted  to  an  annual  crop. 
For  purposes  of  this  rule,  the  term 
"wetland"  has  the  same  meaning  as  that 
which  is  assigned  in  the  provisions  of 
the  "Swampbuster"  regulations  in  7  CFR 
Part  12.  Where  enrollment  is  sought  on 
the  basts  of  scour  erosion,  it  most  be 
determined,  in  addition  to  the  other 
requirements  for  eligibility,  that  the 
cropland  in  the  field  will  likely  flood,  on 
the  average,  once  every  10  yeare  and 
that  the  cropland  has  suffered  damage 
as  a  result  of  the  scour  erosion. 

The  full  amoimt  of  the  cropland  in  the 
field  win  be  eligible  for  CRP  enrollment 
if:  (1)  The  field  is  9  acres  or  less  in  sixe, 
or  (2)  at  least  one-third  of  the  field  has 
qualifying  scour  erosion  or  wetland 
areas. 

If  the  full  field  is  not  eligible  then:  (1) 
In  the  case  of  a  field  with  scour  eroeion, 
the  eligible  portion  shall  consist  only  of 
that  portion  of  the  cropland  in  the  field 
which  lies  between  the  waterbody  and 
the  inland  limit  of  the  damage  and  (2)  in 
the  case  of  a  cropland  field  with 
wetland  areas,  the  eligible  area  shall 
include  the  amount  of  land  deemed  by 
the  CCC  to  be  necessary  to  create 
reasonable  boundaries  between  the  sree 
to  be  enrolled  in  the  program  and  those 
not  enrolled. 

This  amendment  will  provide  greater 
CRP  environmental  benefits,  increase 
the  quantity  of  land  eligible  for  the 
program,  and  will  foster  the  planting  of 
trees.  The  rale  is  adopted  as  an  interim 
rule  in  order  that  the  changes  made  by 
the  rule  with  respect  to  eligibility  of  land 
for  enrollment  in  the  CRP  may  be  in 
effect  at  the  time  of  the  next  sign-up 
period  for  the  program. 

List  of  Sulijects  ke  7  CFR  Part  7M 

Administrative  practices  and 
procedures.  Conservation  plan. 
Contracts,  Technical  assistance.  Natural 
resources*  Wildlife. 

Interim  Rule 

Accofdingly.  7  CFR  Part  704. 
Conservation  Reserve  I^rogram  is 
amended  as  follows: 
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PART  704-(AMENDEO] 

1.  The  authority  citation  for  Part  704 
continues  to  read  as  follows: 

Authority:  Sees.  \2n,  1231-1244.  Pnb.  L  9»- 
loa.  90  Stat  iaS4.  as  amended  (16  USC  38in. 
3831-3844). 

2.  Section  704.7  is  amended  by  adding 
a  new  paragraph  (e),  to  read  as  fbOowv 

$704.7    ElgMecreplMd. 

(e)(1)  A  field  which  has  evidence  of 
scour  erosion  caused  by  ont-of  bank 
flows  of  water,  as  determined  by  SCS. 
or  wetland  areas,  and  which  meets  the 
other  requirements  of  this  paragraph 
may,  as  approved  by  CCC  be  eligible  to 
be  placed  in  the  CRP.  although  the  field 
does  not  meet  the  erodibility  criteria  of 
paragraph  (a)(3)  of  this  section. 

(2)  In  order  for  land  to  be  eligible  for 
enrollment  in  the  CRP  under  this 
paragraph,  the  land  must  be  cropland 
and  must  meet  the  criteria  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section. 

(3)  In  order  for  land  to  be  eligible  for 
enrollment  in  the  CRP  on  the  basis  of 
scour  erosion,  the  land  at  the  time  of 
enrollment  in  the  program  must  be 
cropland  which: 

(i)  Can  be  expected  to  flood  a 
minimum  of  once  every  10  years;  and 

(ii)  Has  evidence  of  damage  as  a 
result  of  such  scour  erosion. 

(4)  For  piirposes  of  this  paragraph,  die 
term  "wetland"  shall  to  the  extent 
practicable,  be  given  the  same  meaning 
as  is  designated  in  the  regulations  in  7 
CFR  Part  12. 

(5)  To  the  extent  practicable,  only 
cropland  areas  of  a  field  may  be 
enrolled  in  the  CRP  under  this 
paragraph.  The  entire  cropland  area  of 
an  eligible  field  may  be  enrolled  in  the 
CRP  if: 

(i)  The  size  of  the  field  is  9  acres  or 
less,  or, 

(ii)  More  than  one  third  of  the 
cropland  in  the  field  is  either  wetland  or 
is  land  which,  in  the  case  of  scour 
erosion,  lies  between  the  water  source 
and  the  inland  limit  of  the  scour  erosion. 

If  the  full  field  is  not  eligible  for 
enrollment  the  quanitity  of  cropland 
within  the  field  which  is  eligible  for 
enrollment  shall  be  determined  in 
accordance  with  subparagraphs  (6)  and 
(7). 

(6)  If  the  full  field  is  not  eligible  for 
enrollment  under  this  paragraph: 

(i)  That  portion  of  the  field  eligible  for 
enrollment  on  the  basis  of  scour  erosion 
shall  be  that  portion  of  the  cropland 
between  the  water  body  and  the  inland 
limit  of  the  scour  erosion  plus  whatever 
additional  areas  would  otherwise  be 
unmanageable  and  would  be  isolated  by 
the  eligible  areas;  and. 


(ii)  That  portion  of  the  field  whidi  is 
eligible  for  enrollment  on  the  basis  of 
the  presence  of  wetlaiuis,  shall  be  only 
the  wetland,  except  as  determined  under 
paragraph  (7). 

(7)  This  area  of  a  field  deemed  eligible 
for  enrollment  under  this  paragraph  may 
be  adjusted  as  necessary  to  establish 
manageable  boundaries  between  the 
eligible  and  ineligible  areas  of  the  field. 

(8)  If  cropland  is  approved  for 
eim>llment  in  the  CRP  under  this 
paragraph,  the  eligible  cropland  shall  be 
planted  to  an  appropriate  tree  species 
approved  by  SCS  unless  tree  planting  is 
determined  to  be  inappropriate  by  SCS 
in  whidi  case  the  eligible  cropland  shall 
be  devoted  to  another  acceptable 
permanent  vegetative  cover  approved 
by  SCS  and  the  CCC 

Signed  at  Washington,  DC  on  ]anuaiy  3. 
1968.  1 

MUtonltots,  I 

Executive  Vice  Preaident.  Commodity  Credit 
Corporation  aitd  Administrator,  Stabilization 
and  Conservation  Service. 
(FR  Doc  89-414  Filed  1-8-80:  8:45  am] 
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AQrteuNural  ItarfcetkiQ  S#rvlc9 

7CFRPart907  |      | 

[Naval  Orange  Regulation  6t2] 

Naval  OranQaa  Grown  In  Arizona  and 
uaaigruRBa  I'an  or  caaronMc 
LhiMtalion  of  HandRnQ 

AQCNCV:  Agricultural  Marketing  Service, 
USDA. 


Final  role. 


Ii 


:  Regulation  682  estabUshes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  January  6  throu^ 
January  12, 1989.  Such  action  is  needed 
to  balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  situation  confronting 
the  atange  industry. 
OATCS:  Regulation  662  ((  907.962)  is 
efiective  for  the  period  January  6. 1969, 
through  January  12, 1989. 
FON  niMfTHBR  MPOMIATION  CONTACT: 
Patricia  A.  Petrella,  Marketing 
Specialist  Marketing  Order 
Administration  Branch,  FftV,  AMS, 
USDA.  Room  2528-a  P.O.  Box  96456. 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

SU^njEMeNTARY  INFOmSATION:  This 
fmal  rule  is  issued  under  Marketing 
Order  907  (7  CFR  Part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 


California.  This  order  is  effective  uiuler 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AX4S]  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  smaD 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wiD  not  be  unduly 
or  disproportionately  burdened. 
Marketii^  ordera  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brou^t  about 
through  group  action  of  essentially  small 
entities  acting  on  dieir  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlera 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4,065  producers  in 
Caihfomia  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,00a  The 
majority  of  handlers  and  producera  of 
California-Arizona  navel  oranges  may 
be  classified  as  smaD  entities. 

This  action  is  consistent  with  the 
maiiceting  policy  for  1988-89  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
met  publicly  on  January  4. 1988,  in  Los 
Angeles.  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended, 
by  a  six  to  two  vote,  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  demand  for 
navel  oranges  has  reduced  sharply. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  «vill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable. 
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unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Ragistar 
because  of  insufficient  time  between  the 
date  when  information  t>ecame 
available  upon  which  this  regxilation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act.  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act.  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
e&ctive  time. 

List  of  SabiMts  in  7  CFR  Part  807 

Arizona,  California,  Marketing 
agreements  and  orders.  Navel,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 

PART  WT-MAVEL  OflAMQES  GROWN 
IN  ARIZOMA  AND  OeSIQNATEO  PART 
OFCAUFORNU 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Andnrity:  Sees.  1-19. 40  Stat  31.  h 
•nMnded  7  U&C  aoi-674. 

2.  Section  907.962  is  added  to  read  as 
follows: 

Nsle.  -This  section  wiB  not  appear  in  the 
Code  of  Federal  RagulaUons. 


ACTKM:  Fmal  rule. 


fiOTJtt    Navet  Orange  I 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  January  6. 
1960.  through  January  IZ  1966,  are 
established  as  follows: 

(a)  District  1: 1.176.000  cartons; 

(b)  District  2: 112.000  cartons; 

(c)  District  3: 42.000  cartons; 

(d)  District  4: 70.000  cartons. 

Dated:  Jaanary  5. 1980. 

HabertCKsBBsy. 

Deputy  Director,  Fruit  and  Vegetable 
Dhriakut. 

(PR  Doc  ta-taa  Filed  l-fl-«8c  »M  am| 


7CFfl  Part  910 
ILHMnfla«MMIenM71 


r.  Regulation  647  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
302,312  cartons  during  the  period 
January  8  through  January  14. 1989.  Such 
action  is  needed  to  balance  the  supply 
of  fresh  lemons  with  maricet  demand  for 
the  period  speciHed,  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

DATU:  Regulation  647  (§  910.947)  is 
effective  for  the  period  January  8 
through  January  14. 1986. 


I  urwfii  ai  baHnirnn  ana 
MnMonmi  uiiMsiion  Of  nenoMng 

:  Agricultural  Marketing  Service. 


USDA. 


PON  mRTMBI  MTOMIATION  CONTACT! 

Raymond  C  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS.  USDA.  Room  2523,  South  Building. 
P.O.  Box  96456.  Washington,  DC  20O9O- 
6456;  telephone:  (202]  447-5607. 
SUPnUKNTARY  mfokmation:  This 
final  r\ile  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  «vill  not  be  unduly 
or  disproportionately  burdened. 
Marketii^  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throuj^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,500  producers  in  the 
regulated  area.  Small  agrioUtural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.21  0*  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500X00,  and  small  agricultural 
service  Arms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,00a  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  smaU  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 


The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
'submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information,  it  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
Committee  met  publicly  on  January  4. 
1989,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  916 

Marketing  agreements  and  orders. 
California,  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  tlO-LEMOHS  GROWN  IN 
CAUFORMA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  But.  31,  aa 
amended  7  U.S.C  001-674. 

2.  Section  910.947  is  added  to  read  as 
follows: 

Mole. — This  aection  will  not  appear  in  the 
Code  of  Federal  Regulations. 


I910J47    Lamon  Ragutabon  647. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
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handled  daring  the  period  Janoary  8. 
1989  through  January  14. 1969.  is 
established  at  302.312  cartons. 

Dated:  January  5, 1989. 

Robert  C  Kaenoy, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FR  Doc  89-432  Filed  1-0-88: 8:45  amj 

Biuata  coac  s«io-o>-ii 

7CFRP«t948 
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I  PolaUMS  QroiMi  In  Colorado  Araa 
2:  Reduction  in  Hininium  91m 
Requiretnont  for  Round  VerieMee 

:  Agricultural  Marketing  Service. 


USDA. 


Final  rule. 


:  This  rule  reduces  tlie 
minimum  diameter  for  round  potato 
varieties  from  2V^  indies  to  2  inches  in 
diameter.  The  size  change  also  applies 
to  imported  red-skinned  round  type 
potatoes.  This  action  is  expected  to 
foster  increased  consumption  and  have 
a  positive  impact  on  the  industry. 
cmcnVE  DATE  January  13, 1989. 
PON  mnTHOi  iwronMATiow  contact: 
Todd  A.  Delello.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  06456,  Room  2S2S-S.  Washtegton. 
DC  20090-6456.  telephone  (202)  47S- 
5610. 

suppLCMCNTAfiY  MFOfiMATiON:  This  rule 
is  issued  under  Mariceting  Agreement 
No.  97  and  Maifcedng  Order  Na  948  (7 
CFR  Part  948).  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  designated  coimties  of 
Colorado  Area  No.  2.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  601- 
674).  hereinafter  referred  to  as  the  Act 

Tliis  rule  has  been  reviewed  imder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "iton-major" 
rule  under  criteria  contained  thereiiL 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibflity  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  fte  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
diet  small  businesses  will  not  be  unduly 
or  disproportionately  bmdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brou^t  about 


through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  bodi  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  Colorado  Area  2  potatoes  subject  to 
regulation  under  the  marketing  order, 
and  approximately  290  potato  producers 
in  die  San  Luis  Valley  (Area  2)  of 
Colorado.  Also,  there  are  about  20 
potato  importers  subject  to  the 
requirements  of  the  potato  import 
regulation.  Tlie  Small  Business 
Administration  (13  CFR  121.2)  has 
defined  small  agricultural  producers  as 
those  iMving  annual  gross  revenue  for 
the  last  tliree  years  of  less  than  $500,000. 
and  small  a^icohural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3.5004)00.  The 
majority  of  handlers  and  producers  of 
Colorado  potatoes  and  importers  of 
potatoes  may  be  classified  as  small 
entities. 

The  San  Luis  Valley  Potato 
Administrative  Committee  Area  2 
estimated  that  siiipraents  daring  the 
1967-88  season  totaled  29,252  loads  at 
about  480  hundredweight  (cwt)  per 
load.  Of  the  total.  97  percent  or 
13,686.191  cwt.  entered  the  fresh  market 
and  two  percent  (315,857  cwt)  was 
shipped  to  processors.  CuDs 
approximated  1.4  million  cwt..  which 
were  utilized  for  starch. 

The  breakdown  of  fresh  shipments  by 
variety  was  66.2  percent  Centennial 
Russets  (9.406,033  cwt),  219  percent 
Russet  Burbanks  (3.268.607  cwt.).  6.7 
percent  reds  (927,231  cwt).  and  02 
percent  other  varieties  (21.318  cwt). 

One  percent  of  the  fresh  movement 
was  seed  potatoes.  The  grade 
composition  of  the  remaining  fresh 
shipments  was  63  percent  US.  No.  1. 21 
percent  VS.  CoounerciaL  13  percent 
U.S.  Na  Z  and  two  percent  VS.  Na  1/ 
SizeB. 

The  handling  requirements  for  fi«sh 
market  shipments  of  Colorado  Area  2 
potatoes  are  specified  in  S  948386  (53  FR 
8146.  March  14. 1988)  and,  with  the 
exception  of  the  maturity  requirements, 
are  in  effect  all  year  long.  The  current 
minimiun  grade,  size,  and  maturity 
requirements  require  that  fresh  potatoes 
be  shipped  mider  the  following 
condibons.  Round  variety  potatoes  must 
grade  at  least  U.S.  No.  2  and  be  at  least 
2Vfc  inches  in  diameter.  Russet  Burbank 
potatoes  must  grade  at  least  US.  No.  2 
and  be  at  least  1%  inches  in  diameter. 
All  other  long  varieties  must  be  U,S.  No. 
2  or  better  grade  and  2  inches  minimum 
diameter  or  4  ounces  minimum  weight 
All  varieties  of  potatoes  may  be  Sin  B  if 
they  otherwise  grade  U.S.  Na  1.  Size  B 
potatoes  have  a  minimum  diameter  of 
\¥t  inches  and  a  maximum  diameter  of 


ZV*  inches.  All  varieties  of  potatoes 
being  exported  must  be  at  least  1  Vi 
inches  in  diameter.  Maturity 
requirements  during  the  period  August 
25  through  October  31  specify  that 
potatoes  grading  U.S.  No.  2  cannot  be 
more  than  "moderately  skinned,"  and 
potatoes  grading  other  than  U.S.  No.  2 
cannot  be  more  than  "slightly  skinned." 

This  rule  reduces  the  minimum  size 
requirement  for  round  potato  varieties 
froin  2V^  to  2  inches  in  diameter.  This 
change  was  recommended  by  a  vote  of 
10  to  two  by  the  San  Luis  Valley  Potato 
Administrative  Committee  Area  2  at  its 
August  18. 1988.  meeting. 

A  proposal  Inviting  comments  on  this 
action  was  published  in  the  Fadeni 
Register  on  November  4. 1968  (53  FR 
44591).  Interested  persons  were  invited 
to  submit  comments  until  November  21. 
1988.  One  comment  was  received  in 
favor  of  the  proposed  cJuinge  The 
comment  was  filed  by  Wayne  D. 
Thompson,  manager  of  the  San  Luis 
Valley  Potato  Administrative  Committee 
Area  2.  on  behalf  of  the  committee.  Also 
included  in  the  commmit  was  a 
recommendation  for  an  additional 
change  in  the  handling  regulation  to 
reduce  the  minimum  size  requirement 
for  certain  long  variety  potatoes.  This 
recommeodatioo.  however,  is  being 
addressed  in  a  separate  rulemaking 
proceeding 

The  minimmn  mt  requirement  for 
round  potato  varieties  was  2  indies  in 
diameter  for  many  years.  During  the 
1987-68  marketing  season,  tlie  minimum 
size  requirement  was  increased  to  2Vi 
inches  in  diameter.  This  diange  was 
intended  to  upgrade  the  pack  and 
thereby  fbater  increased  consumptian 
and  have  a  positive  impact  on  the 
industry.  However,  this  size  increase  did 
not  sat^rfy  ooosumer  preferences  and 
proved  unsatis£sctory  in  die 
maricetplace. 

Conaimnr  demand  has  increased  for 
small  rooad  potato  varieties.  Virtually 
all  roimd  potatoes  grown  in  Colorado's 
San  Luis  Valley  are  red-skinned  Such 
potatoes  typically  account  for  about  6.5 
percent  of  San  Luis  Valley's  total  crop. 
Centennial  Russets  and  Russet 
Biu-banks  (long  white  varieties)  are  the 
other  dominant  varieties.  There  are 
minimal  shipments  of  round  white 
potatoes  from  this  area. 

The  committee  condnded  that  die 
change  in  the  minimum  size  reqxilrement 
for  round  potato  varieties  would  provide 
handlers  die  opportunity  to  ship  smaller 
roimd  potatoes  (primarily  red  skinned) 
widiout  adversely  affecting  the  market 
for  larger  potatoes. 

Quality  assurance  is  very  important  to 
the  Colorado  (Area  2)  potato  industry 
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both  within  and  outside  of  the  State. 
Providing  the  public  with  quality 
potatoes  which  are  appealing  and 
responsive  to  consumer  trends  is 
necessary  in  order  to  maintain  market 
share.  This  action  is  expected  to  foster 
increased  consumption  and  benefit 
Colorado  Area  2  potato  growers  and 
handlers. 

Section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937     • 
requires  that  when  certain  domestically 
produced  conunodities.  Including  Irish 
potatoes,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
matiirity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  a 
commodity  produced  in  di^erent  areas 
of  the  United  States  are  conciurently  in 
effect  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  most  direct  competition 
nirith  the  imported  commodity.  Imports 
then  must  meet  the  quality  standards  set 
for  that  particular  area. 

In  the  case  of  potatoes,  the  current 
import  regulation  (S  980.1),  specifies  that 
import  requirements  for  long  types  be 
based  on  tnose  in  effect  for  potatoes 
grown  in  certain  designated  counties  in 
Idaho,  and  Malheur  Qiunty,  Oregon  (7 
CFR  Part  945)  during  each  month  of  the 
marketing  year.  The  import 
requirements  for  round  white  types  are 
based  on  those  in  effect  for  potatoes 
grown  in  the  Southeastern  States  ht>m 
June  5  to  July  31  (7  CFR  Part  953).  and  on 
those  in  effect  for  potatoes  grown  in 
Colorado  Area  3  for  the  remainder  of  the 
year  (7  CFR  Part  948). 

The  quality  standards  imposed  upon 
imports  of  red  skinned,  roimd  type 
potatoes  are  based  on  that  type  grown 
in  Washington  during  the  months  of  July 
and  August  (7  CFR  Part  946).  During  the 
remainder  of  the  year,  the  import 
requirements  are  based  upon  those  in 
effect  for  potatoes  grown  in  Colorado 
Area  2  (7  CFR  Part  948). 

Because  this  rule  reduces  the 
minimum  size  requirement  for  round 
potato  varieties,  and  virtually  all  round 
potatoes  grown  in  Area  No.  2  are  red 
skinned,  this  change  is  applicable  to 
imports  of  red-skinned  round  type 
potatoes  from  September  1  to  June  30 
each  season. 

No  change  is  required  in  the  language 
of  1980.1  or  i94&386(h). 

Applicability  to  Imports 

Based  on  the  above,  the  Adrainistraior 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  eocnomic 
impact  on  a  substantial  number  of  small 
entities. 


After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee,  and  other  available 
information,  it  is  hereby  found  that  the 
rule  as  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  it  hereby  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  533)  in  that  the  shipping  season 
for  Colorado  Area  2  potatoes  has 
already  begun,  and  it  is  important  that 
the  change  resulting  from  this 
rulemaking  be  in  effect  as  soon  as 
possible  to  be  of  maximum  benefit  to 
producers  and  handlers.  Furthermore, 
producera  and  handlers  of  potatoes  in 
the  production  area  are  already  aware 
of  the  changes,  which  relax  ciurent 
handling  requirements. 

List  of  Subiects  in  7  CFR  Part  948 

Marketing  agreements  and  orders. 
Potatoes,  Colorado. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  948  is  amended  as 
follows: 

PART  94»— iRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

Autfaacity:  Sees.  1-19.  48  Sut.  31.  as 
■mended:  7  U.S.C  601-874. 

2.  Section  948.386  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

Note. — This  regulation  will  sppear  in  the 
Code  of  Federal  Regulations: 

§948.386    HenoHnQ  raouietiofv 

(a)  Minimum  grade  and  size 
requirements — (1)  Round  varieties,  U.S. 
No.  2,  or  better  grade.  2  inches  minimum 
diameter. 


Dated:  January  5. 1968. 

Robert  CKMMy. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(PR  Doc  8&-491  Filed  1-9-80:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Foreign  Futures  artd  Option 
Transactions 

AOCNCY:  Commodity  Futures  Trading 

Conunission. 

AcnON:  Order. 


f.  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC)  is  granting  an  exemption  to 
designated  members  of  the  Singapore 
International  Monetary  Exchange 
Limited  ("SIMEX")  from  the  application 
of  certain  of  the  Commission's  foreign 
futures  and  option  rules  based  on 
substituted  compliance  with  certain 
comparable  regulatory  and  self- 
regulatory  requirements  of  a  foreign 
regulatory  authority  consistent  with 
conditions  specified  by  the  Commission, 
as  set  forth  herein.  This  Order  is  issued 
pursuant  to  Commission  Rule  30.10. 17 
CFR  30.10.  which  permits  specified 
persons  to  file  a  petition  with  the 
Conunission  for  exemption  from  the 
application  of  certain  of  the  rules  set 
forth  in  Part  30  and  authorizes  the 
Commission  to  grant  such  an  exemption 
if  the  exemption  is  not  otherwise 
contrary  to  the  public  interest  or  to  the 
purposes  of  the  provision  from  which 
exemption  is  sought. 

EmcnvE  date:  February  9. 1980. 

MM  FMrrNCR  MFOftMATION  CONTACT: 

Jane  C.  Kang.  Esq.  or  Lauchlan  Wash, 
Esq..  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581. 
Telephone:  (202)  254-8955. 

•uPTLCMnrrAfiv  MFonaiATioN:  The 
Commission  has  issued  the  following 
Order. 

United  States  of  America 

Before  tlie 

Commodity  Futures  Trading 
Commission 

Order  Under  CFTC  Rule  30.10 
Exempting  Designated  Members  of  the 
Singapore  International  Monetary 
Exchange  Limited  from  the  Application 
of  Certain  of  the  Foreign  Futures  and 
Option  Rules  Thirty  Days  after  Filing  of 
Consents  and  Representations  by  Such 
Members  and  the  Regulatory  or  Self- 
Regulatory  Organization,  as 
Appropriate,  to  the  Terms  and 
Conditions  of  the  Order  Herein. 

On  July  23. 1987.  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5. 1987). 
These  rules,  which  are  codified  in  Part 
30  of  the  Commission's  regulations, 
generally  extend  the  Commission's 
existing  customer  protection  regulations 
for  products  offered  or  sold  on  contract 
markets  in  the  United  States  to  foreign 
futures  and  option  products  sold  to 
customers  located  in  the  United  States 


W^: 
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by  imposing  requirements  with  respect 
to  registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  reporting,  sales 
practice  and  compliance  procedures  that 
are  generally  comparable  to  those 
applicable  to  wholly  domestic 
transactions. 

In  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  option  products  to  United 
States  customera,  the  Commission 
considered  the  potential  extraterritorial 
impact  of  such  a  program  and  the 
desirability  of  avoiding  duplicative 
regulation  of  firms  engaged  in 
international  business.  Based  upon 
these  considerations,  the  Commissioa 
as  set  forth  in  Commission  Rule  30.10. 
determined  to  permit  persons  located 
outside  the  United  States  and  subject  to 
a  comparable  regulatory  structure  in  the 
jurisdiction  in  which  they  are  located  to 
seek  an  exemption  from  certain  of  the 
requirements  imposed  by  the  Part  30 
rules  based  upon  substituted  compliance 
with  the  comparable  regulatory 
requirements  imposed  by  the  foreign 
jurisdiction. 

Appendix  A  to  Part  30,  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  Section  30.10  of  Its  Rules" 
("Appendix  A"),  generally  sets  forth  the 
elements  the  Commission  will  evaluate 
in  determining  whether  a  particular 
regulatory  program  may  be  found  to  be 
comparable  for  purposes  of  exemptive 
relief  purauant  to  Commission  Rule 
30.ia  52  FR  289ea  29001.  These 
elements  include:  (1)  Registration, 
authorization  or  other  form  of  licensing, 
fitness  review  or  qualification  of 
persons  through  whom  customer  ordere 
are  solicited  and  accepted:  (2)  minimum 
financial  requirements  for  those  persons 
who  accept  customer  funds:  (3) 
protection  of  customer  funds  £rom 
misapplication:  (4)  recordkeeping  and 
reporting  requirements;  (5)  sales 
practice  standards:  (6)  procedures  to 
audit  for  compliance  with,  and  to  take 
action  against  those  persons  who 
violate,  the  requirements  of  the  program: 
and  (7)  information  sharing 
arrangements  t>etween  the  Commission 
and  the  appropriate  governmental  and/ 
or  self-regulatory  organization  to  ensure 
Commission  access  on  an  "as  needed" 
basis  to  information  essential  to 
maintaining  adequate  standards  of 
customer  and  market  protection  within 
the  United  States. 

Moreover,  in  adopting  Commission 
Rule  aaiO.  the  Commission  stated  that 
no  exemption  of  a  general  nature  would 
be  granted  unless  the  persons  to  whom 
the  exemption  is  to  be  applied:  (1) 


Consensually  submit  to  jurisdiction  in 
the  United  States  by  designating  an 
agent  for  service  of  process  in  the 
United  States  with  respect  to  activity 
subject  to  Part  30  and  ftling  a  copy  of  the 
agency  agreement  with  the  National 
Futures  Association  ("NFA");  (2)  agree 
to  make  their  books  and  records 
available  in  the  United  States  to 
Commission  and  Department  of  Justice 
representatives;  and  (3)  notify  the  NFA 
of  the  conunencement  or  termination  of 
business  in  the  United  States.' 

By  letter  dated  January  29, 1968, 
SIMEX,  which  is  regulated  by  the 
Monetary  Authority  of  Singapore 
CMAS").  petitioned  the  Commission  for 
an  exemption  from  the  application  of 
certain  of  the  Commission's  foreign 
futures  and  option  rules.  In  support  of  its 
petition,  SIMEX  represented  that 
granting  such  an  exemption  with  respect 
to  its  members  would  not  be  contrary  to 
the  public  interest  or  to  the  purposes  of 
the  provisions  from  which  the 
exemption  is  sought  because  SIMEX  and 
its  membera  were  subject  to  a  regulatory 
scheme  comparable  to  that  imposed  by 
the  Commodity  Exchange  Act  ("Act") 
and  the  regulations  thereunder. 

Based  upon  a  review  of  the  petition, 
supporting  materials  filed  by  SIMEX  and 
the  recommendation  of  the  staff,  the 
Commission  has  concluded  that  the 
standards  for  relief  set  forth  in 
Commission  Rule  30.10  and.  in 
particular.  Appendix  A  thereof,  have 
generally  been  satisfied  and  that 
compliance  with  applicable  Singapore 
law,  regulations  and  SIMEX  rules  may 
be  substituted  for  compliance  with  those 
sections  of  the  Act  more  particularly  set 
forth  herein. 

By  this  Order,  the  Commission  hereby 
exempts,  subject  to  specified  conditions, 
those  ftrms  identified  to  the  Commission 
as  eligible  for  the  relief  granted  herein 
from: 

— Registration  with  the  Commission: 
— The  separate  account  requirement 
contained  in  Conunission  Rule  30.7 17 
CFR  30.7;  and 
— ^Those  sections  of  Part  I  of  the 
Commission's  financial  regulations 
that  apply  to  foreign  futures  and 
options  sold  in  the  United  States  as 
set  forth  in  Part  30; 

based  upon  substituted  compliance  by 
such  persons  with  the  applicable 
statutes,  regulations  and  relevant 
exchange  rules  of  the  SIMEX  in  effect  in 
Singapore. 

"This  determination  to  permit 
substituted  compliance  is  based  on. 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 


governing  the  persons  in  Singapore  who 
would  be  exempted  hereunder  provides: 

(1)  A  system  of  licensing  of  firms  and 
persons  who  deal  in  transactioiu 
subject  to  regulation  under  Part  30  that 
includes,  for  example,  procedures  for 
granting,  conditioning,  monitoring, 
suspending  and  revoking  licenses,  and 
provisions  for  requiring  and  obtaining 
access  to  information  about  licensees; 

(2)  Financial  requirements  for  firms 
carrying  customer  accounts  including. 
without  limitation,  a  required  minimum 
level  of  adjusted  net  capital  of  S$250.000 
(US$129,075)  *  or  10%  of  the  amount  of 
customer  funds  required  to  be 
segregated,  whichever  is  higher,  and  an 
eariy  warning  system  requiring  firms  to 
immediately  inform  MAS  or  SIMEX.  as 
appropriate,  if  such  firms'  adjusted  net 
capital  falls  below  a  specifled  level 

(3)  A  system  for  the  protection  of 
customer  funds  that  applies  to  all 
customers  which  provides  for  the 
maintenance  of  customer  trust  accounts 
at  designated  locations  and  in 
designated  investments,  which 
precludes  the  use  of  customer  funds  to 
satisfy  house  obligations  and  which 
mandates  certified  audits  of  accounts, 
augmented  by  a  compensation  fund 
administered  by  SIKffiX: 

(4)  Recordlieeping  and  reporting 
requirements  pertaining  to  financial  and 
trade  information  including,  without 
limitation,  records  of  all  customer 
transactions,  monthly  customer  account 
statements,  customer  segregation 
records  and  discretionary  account 
documentation: 

(5)  Sales  practice  standards  for 
licensees  which  include,  for  example, 
required  risk  disclosures  to  prospective 
customers  and  prohibitions  on:  (a) 
Fraudulent  and  misleading  practices:  (b) 
commingling  of  customer  funds  with 
house  funds:  and  (c)  insider  dealing  and 
other  improper  trading  practices: 

(6)  Procedures  to  aduit  for  compliance 
with,  and  to  redress  violations  of. 
customer  protection  and  sales  practice 
requirements  including.  «vithout 
limitation,  an  afHrmative  surveillance 
program  which  monitors  and  enforces 
compliance  with  rules  adopted  with 
respect  to  fraud,  bucketing, 
manipulation,  the  withholding  of  orders, 
trading  ahead  of  or  opposite  customer 
orders,  and  prearranged  trades,  among 
others;  and 

(7)  Mechanisms  for  sharing 
Imformation  with  the  Commission  and 
NFA  of  an  "as  needed"  basis  including. 
«vithout  limitation,  confirmation  data. 


•  S2  FR  289ea  28081  and  29002. 


*  Currency  I*  valued  a(  .5183  United  Stalet  doltar 
equivaleni  a«  of  DecemtMr  12. 1988.  The  Wall  Street 
foumoL  December  13. 1988.  at  C13.  coL  4. 
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data  necessary  to  trace  funds  related  to 
trading  futures  and  option  products 
subject  to  regulation  in  Singapore, 
position  data  and  data  on  firms' 
standing  to  do  business  and  Hnancial 
condition. 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the  Act 
or  regulations  thereunder  not  specified 
herein,  for  example,  without  limitation, 
the  anti-fraud  provision  in  Coimniss«on 
Rule  30.9, 17  CFR  30J.  or  the  disclosure 
provisions  of  Commission  Rules  30.6  and 
33.7. 17  CFR  30.6  m.d  33.7.  Moreover,  the 
relief  granted  Is  directed  to  brokerage 
activities  by  the  Ann  licensed  in 
Singapore  on  SIMEX  and  does  not 
extend  to  rules  or  regulations  relating  to 
trading,  directly  or  indirectly,  on  United 
States  exchanges.  For  example,  such  a 
firm  trading  on  United  States  markets 
for  its  own  account  would  be  subject  to 
the  large  trader  reporting  requirement. 
See.  e.g..  17  CFR  Part  18.  Similarly,  if 
such  a  Tirm  were  carrying  a  position  on 
a  United  States  exchange  on  behalf  of 
foreign  clients,  it  would  be  subject  to, 
among  other  things,  the  reporting 
requirements  applicable  to  foreign 
brokers.  See  e.g.,  17  CFR  Parts  17  and  21. 
The  relief  herein  is  inapplicable  where 
the  Firm  solicits  United  States  customers 
for  transactions  on  United  States 
markets.  In  that  case,  the  firm  must 
comply  with  all  applicable  United  Slates 
laws  and  regulations,  including  the 
requirements  to  register  in  the 
appropriate  capacity. 

The  eligibility  of  any  Hrm  to  seek 
relief  under  this  exemptive  Order  is 
subject  to  the  following  conditions: 

(1)  The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring 
the  compliance  of  such  Hrm  with  the 
regulatory  requirements  described  in  the 
Rule  30.10  petition  must  represent  in 
writing  to  the  CFTC  (hat: 

(a)  Each  Ann  for  which  relief  is  sought 
is  registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in 
Singapore:  such  Hnn  is  engaged  in 
business  with  customers  located  in 
Singapore  as  well  as  in  the  United 
States:  and  such  Arm  would  not  be 
statutorily  disqualified  froa  registration 
under  section  8a(2)  of  the  Act.  7  U.S.C 
12(aM2): 

(b)  It  will  monitor  firms  to  which  relief 
is  granted  for  compliance  with  the 
regulatory  requirements  for  which 
substituted  compliance  is  accepted  and 
will  promptly  notify  the  Commission  or 
NFA  of  any  change  in  status  of  a  fim 


which  wooid  affect  its  continued 
eligibility  for  the  exemption  granted 
hereunder,  including  the  terminution  of 
its  activities  in  ine  United  Stales: 

(c)  All  transactions  on  SIMEX  with 
respect  to  customers  resident  ia  the 
United  States  will  be  made  oa  or  subject 
to  the  rules  of  SIMEX  and  the 
Commission  will  receive  prompt  notice 
of  all  material  changes  in  the  Singapore 
Futures  Trading  Act  of  1986.  Regulations 
thereunder  and  SIMEX  rules; 

(d)  Customers  resident  in  the  United 
States  will  be  provided  no  less  stringent 
regulatory  protection  than  Singapore 
customers  under  all  relevant  provisions 
of  Singapore  law:  and 

(e)  It  will  cooperate  with  the 
Commission  with  respect  to  any 
inquiries  concerning  any  activity  subfect 
to  regulation  under  the  Part  30  rules, 
including  sharing  the  information 
specified  in  Appendix  A  to  the  Part  30 
rules  on  an  "  as  needed"  basis  and  will 
use  its  best  efforts  to  notify  the 
Commission  if  it  becomes  aware  of  any 
information  which  in  its  judgment 
affects  the  Hnancial  or  operational 
viability  of  a  Singapore-domiciled  firm 
doing  business  in  the  United  States 
under  the  exemption  granted  by  this 
order.' 

(2)  Each  fuin  seeking  relief  hereunder 
must  apply  in  writing  whereby  it: 

(a)  Consents  to  jurisdiction  in  the 
United  States  under  the  Act  and  Ales  a 
valid  and  binding  appointment  of  an 
agent  in  the  United  States  for  service  of 
process  in  accordance  with  the 
requirements  set  forth  in  Commission 
Rule  30J.  17  CFR  305; 

(b)  Agrees  to  provide  the  books  and 
records  related  to  transactions  under 
Part  30  required  to  be  maintained  under 
the  applicable  statutes,  regulations  and 
SIMEX  rules  in  effect  in  Singapore  upon 
the  request  of  any  representative  of  the 
Commission  or  United  States 
Department  of  justice  at  the  place  in  the 
United  States  designated  by  such 
representative,  within  72  hours,  or  such 
lesser  period  of  time  as  specified  by  that 
representative,  after  notice  of  the 
request; 

(c)  Represents  that  no  principal  of 
such  Arm  would  be  disqualified  from 
directly  applying  to  do  business  in  the 
United  States  under  Section  8a(2]  of  the 
Act  7  U.S.C.  12a(2).  and  noUfies  the 
Commission  promptly  of  any  change  in 


SIMEX'i  petition  dated  January  29.  ISM  ani 
documcnli  itr— dy  •ddraas  Itic  iiipm— iitalioM 
required  in  paragMpli*  (1)  (c).  |dj  and  (e)  of  tka 
condiliont  ipecffied  above. 


that  representation  based  on  a  change  in 
control  as  generally  defined  in 
Coamission  Rule  3.32. 17  CFR  3.32: 

(d)  Discloses  the  Identity  of  each 
subsidiary  or  affiliate  domiciled  in  the 
United  States  with  a  related  business 
[e.g.,  bank  or  broker/dealer  affiliate) 
and  provides  brief  description  of  such 
subsidiary's  or  affihate's  principal 
business  in  the  United  States; 

(e)  Consents  to  participate  in  any  NFA 
arbitration  program  which  offers  a 
procedure  for  resolving  customer 
disputes  on  the  papers  where  such 
disputes  involve  representatives  or 
activities  with  respect  to  foreign  futures 
and  option  transactions  under  Part  30 
and  consents  to  notify  all  customers 
resident  in  the  United  States  of  the 
availability  of  such  a  program;  and 

(f)  Undertakes  to  comply  with  the 
appUcable  provisions  of  Singapore  law 
and  SIMEX  rules  which  form  the  basis 
upon  which  this  exemption  from  certain 
provisions  of  the  Act  is  granted. 

This  order  will  become  effective  as  to 
any  firm  designated  under  the 
Commission's  interim  order  or 
hereinafter  designated  the  later  of  thirty 
days  after  publication  of  the  Order  in 
the  Federal  Register  or  after  filing  of  the 
consents  hereinabove  required.  Upon 
filing  of  the  notice  r^uired  under 
paragraph  (1Mb)  as  to  any  firm,  the  relief 
granted  by  this  Order  may  be  suspended 
immediately  as  to  that  firm.  That 
suspension  will  remain  in  effect  pending 
further  notice  by  the  Commission,  or  the 
Commission's  designee,  to  the  Ann  and 
SIMEX  and/or  any  appticable  regulatory 
or  self -regulatory  organization. 

This  Order  is  issued  pursuant  to 
Commission  Rule  30.10  based  on  the 
comparabihty  representations  made  and 
supporting  material  provided  to  the 
Commission  and  the  recommendation  of 
the  staff,  and  is  made  effective  as  to  any 
firm  granted  relief  hereunder  based 
upon  the  filings  and  representations  of 
such  Arm  required  hereimder.  Any 
material  changes  or  omissions  in  the 
facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  mi^t 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  relief  set        j. 
forth  in  Commission  Rule  30J0  and,  in      yV 
particular.  Appendix  A  thereof.  \/ 

generally  have  been  satisfied.  Further,  If 
experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  in 
general,  or  with  respect  to  a  particular 
firm,  would  be  contrary  to  public  policy 
or  die  public  interest,  or  that  the 
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systems  in  place  for  the  exchange  of 
information  or  other  circumstances  do 
not  warrant  continuation  of  the 
exemptive  relief  granted  herein,  the 
.  Commission  may  condition,  modify, 

suspend,  terminate,  withhold  as  to  a 
specific  firm,  or  otherwise  restrict  the 
exemptive  relief  granted  in  this  Order, 
as  appropriate,  on  its  own  motion.  For 
example,  the  relief  granted  to  a  specific 
Arm  may  be  suspended  upon  the  Arm's 
failure  to  provide  relevant  books  and 
records.  If  necessary,  provisions  will  be 
made  for  servicing  existing  client 
positions. 

In  the  future,  the  Commission  may 
determine  that  other  considerations  and 
conditions  are  also  relevant  to  the 
determination  to  exempt,  or  to  continue 
to  exempt,  speciAed  Arms  from  the 
application  of  the  Part  30  rules 
generally.  To  this  end,  the  Commission 
will  continue  to  monitor  the 
implementation  of  its  program  to  exempt 
Arms  located  in  jurisdictions  generally 
deemed  to  have  a  comparable 
regulatory  program  from  the  application 
of  certain  of  the  foreign  futures  and 
option  rules. 

UsI  of  Subjects  in  17  CFR  Part  30 

Commodity  futures. 

Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4. 4c  and  8a  of 
the  Commodity  Exchange  Act.  7  U.S.C  Z,  4. 6. 
6c  and  12a  (1982). 

2.  Appendix  C  is  added  to  Part  30  to 
read  as  follows: 

Appendix  C— Foreign  Petitioners 
Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pursuant 
to  $30.10 

Firms  designated  by  the  Sydney 
Futures  Exchange  Limited. 

FR  date  and  citation,  November  7, 
1988;  53  FR  44856. 

Firms  designated  by  the  Singapore 
International  Monetary  Exchange 
Limited. 

FR  date  and  citation:  January  la  1989; 
54  FR 

Issued  in  Washington,  DC  on  December  30. 
1968. 

iean  A  Webb,  I 

Secretary  of  the  Commission. 

[FR  Doc.  8&-229  Piled  1-0-68;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parte  154, 157. 260, 2M,  385 
^nd388 

[Dockat  No.  RM87-17-000] 

Natural  Gas  Date  Collection  System; 
Availability  of  Record  Formate  and 
Notice  of  Second  Implementetion 
Conference 

Issued  January  4. '  969. 

AOENCv:  Federal  Energy  Regulatory 

Commission,  DOE 

action:  Notice  of  availability  of  record 
formats  for  rate,  tariff  and  certificate 
filings;  notice  of  Second  Implementation 
Conference  on  Order  Nos.  493,  493-A. 
and  493-B. 

SUMMANV:  On  January  4, 1989,  the 
Commission  staff  issued  revised  record 
formats  for  submitting  rate  filings,  tariffs 
and  certificate  applications  on  an 
electronic  medium.  These  formats  are 
revised  to  respond  to  certain 
recommendations  and  comments 
submitted  during  and  after  the  Order 
No.  493  (53  FR  15023  (Apr.  27. 1988)) 
implementation  conference  held  on 
September  12  and  13, 1988.  Additionally, 
the  Commission  staff  is  issuing  hard 
copy  print  formats  for  rate  Alings  and 
tariff  sheets.  The  Commission  staff  also 
identiAes  minor  revisions  to  the  FERC 
Form  Nos.  2  and  2-A  record  formats 
which  were  issued  on  October  26. 1988. 
Finally.  Commission  staff  is  scheduling 
a  second  implementation  conference  to 
be  held  on  February  1  and  2, 1989.  The 
revised  formats  issued  with  this  notic^ 
will  be  discussed  at  this  conference. 
DATES:  The  revised  formats  are 
available  as  of  January  4. 1989.  The 
implementation  conference  will  be  held 
on  Wednesday  and  Thursday,  February 
1  and  2, 1989,  at  10:00  a.m. 
ADDRESSES:  The  implementation 
conference  will  be  held  at:  Hearing 
Room  A,  Federal  Energy  Regiilatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426. 

Requests  to  attend  the  conference. 
commi;nt8  and  questions  regarding 
participation  may  be  directed  in  writing 
or  via  telephone  to:  Brooks  Carter, 
Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Room  7010  Washington,  DC  20428, 
(202)  357-8995  or  (202)  357-8844. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Room  70ia 


Washington.  DC  20426.  (202)  357-«995  or 
(202)  357-8844. 

SUPPLEMENTARY  INFORMATION:  Order 
No.  493-B,  issued  November  30  1988, 
extended  the  implementation  date  for 
submitting  rate  Alings,  tariffs  and 
certificate  applications  on  an  electronic 
medium  from  March  31. 1989  to  October 
31, 1989.  At  the  implementation 
conference  on  Order  Nos.  493  and  493- 
A.  held  on  September  12  and  13. 1988. 
and  in  supplemental  comments  Aled 
after  the  conference,  commenters 
recommended  numerous  technical 
revisions  to  the  record  formats  for  rate, 
tariff  and  certiAcate  Alings.  Staff  has 
reviewed  these  comments  and 
incorporated  most  of  the  recommended 
revisions  in  the  record  formats  released 
with  this  notice.  The  technical  revisions 
to  the  formats  for  rate,  tariff  and 
certiAcate  Alings  are  described  in 
Appendices  A.  B.  and  C  respectively.  In 
addition,  certain  revisions  to  Form  Nos. 
2  and  2-A  omitted  from  the  October  26. 
1988  Notice  of  Availability  of  Revised 
Record  Formats  are  listed  in  Appendix 
D. 

Additionally,  staff  is  releasing  hard 
copy  print  formats  for  rate  Alings  and 
tariff  sheets. 

Finally,  staff  is  announcing  a  second 
implementation  conference  as  requested 
by  commenters.  The  conference  will  be 
held  on  February  1  and  2. 1989.  and  will 
provide  representatives  of  natural  gas 
companies  and  the  public  with  an 
opportunity  to  discuss  the  revised 
record  formats  for  rate,  tariff  and 
certiAcate  Alings  in  a  public  forum.  Staff 
intends  to  resolve  all  remaining 
technical  problems  with  these  record 
formats  at  this  conference  and  then 
issue  Anal  formats  afier  the  conference. 
Therefore,  persons  representing 
companies  required  to  make  rate,  tariff 
and/or  certificate  filings  with  the 
Commission  should  be  prepared  to 
indicate  whether  or  not  the  format  for 
each  record  is  adequate  to  satisfy  the 
applicable  statement  or  schedule 
content  requirements  for  their  company. 
If  a  particular  format  is  not  adequate, 
then  participants  should  be  prepared  to 
propose  all  necessary  technical 
additions  or  revisions. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  and  the 
associated  record  formats,  during 
normal  business  hours  in  Room  10(X)  at 
the  Commission's  headquarters,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426. 

This  notice  and  the  record  formats  for 
tariff  and  certiAcate  Alings  are  also 
available  through  the  Commission 
Issuance  Posting  System  (CU^S),  an 
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electronic  buUetin  board  Mrvice  that 
provide*  acceM  to  formal  documents 
issued  by  the  Commission.  CIPS  is 
available  at  no  chaige  to  the  uaer  and 
may  be  accessed  on  a  24-hour  basis 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CD'S,  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  eight  data  bits  and 
one  stop  bit.  The  fuU  text  of  the  notice 
and  the  tariH  and  certificate  record 
formats  will  be  available  on  QPS  for  10 
days  from  the  date  of  issuance. 

Due  to  the  size  of  the  record  format 
and  hard  copy  print  format  files  for  rate 
filings,  these  formats  wiQ  not  be 
available  through  CffS.  However,  the 
revised  formats  for  rate  filings  on 
diskette  in  ASCII  text  file  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  La  E)oni  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street.  NR. 
Washington.  DC  20428.  The  reotfd 
formats  for  tariff  and  certificate  filings, 
and  the  hard  copy  print  fonnats  for  tariff 
sheets  are  also  included  on  the  diskette. 

All  record  formats,  and  hard  copy 
print  formats  are  available  on  a  single 
5.25"  (1.2MB]  double-sided,  high  density 
diskette.  To  order  a  copy  of  the  diskette, 
please  request-  RKf-V-17-OOQ,  Record 
Fonnats  for  Rates,  Tariffs  and 
Certificates  (January  4. 1968)— 1 
Diskette. 

The  diskette  contains  a  copy  of  this 
notice  and  an  INFO  file  whidi  describes 
the  files  on  the  diskette  and  specifies  the 
margn.  font  and  orientation  required  to 
print  each  file  after  importing  the  file 
into  a  word  processing  program. 
>D. 


Secretary. 

Appendix  A-— RevWons  to  the  Rate 
Filfaig  Record  Fonnats 

The  current  rate  fibng  record  formats 
represent  a  major  revision  of  the  formats 
presented  at  the  Implementation 
Conference  of  September  12  and  13. 
1988.  Most  of  the  records  are  revised  or 
corrected  (new  items  or  cliaracter 
position*,  deletions,  expanded  codes, 
eta).  This  appendix  idoatifies  the  major 
technical  changes  to  the  working  draft 
formats  presented  at  the  September 
impienentation  coniierence. 

General  Changes 

(1)  Schedule  Rl  is  now  labeled 
Schedule  RA. 

(2)  Statement  M  is  now  included 
under  Schedule  Rfi. 

(3)  An  expanded  table  of  Function 
Codes  is  now  contained  in  Exhibit  G. 

(4)  A  Footnote  ID  is  included  in  all 
non-text  records. 


(5)  Records  oontainiag  text 
information  are  now  preceded  by  a 
header  record. 

Schedule  RA 

(01)  Raie  Case  Filing  Requirementa — 
Part  1  (old  Rl/01) 

No  change. 

(02)  Rate  Case  Filing  Requirements — 
Airt  2  (old  Rl/02) 

This  record  is  revised  to  incorporate  a 
header  record  followed  by  text 

Note  1  includes  a  code  for  the  letter  of 
transmittal. 

(03)  Statement  A.  Overall  Cost  af 
Service  (old  Rl/03) 

This  record  is  expanded  to  allow  far 
Operating  Expense  Classifies tioo  codes. 

The  number  of  "other"  functional 
classification  fields  is  expanded  fit)m 
one  to  four  with  corresponding 
description  fields  included  in  the  record. 

(04)  Statement  B,  Rate  Base  and 
Return  (old  Rl/04) 

Codes  are  added  for  Gas  Plant 
Classification  and  Accumulated 
Depreciation  Classification.  Fields  are 
included  in  the  record  to  describe  the 
"other"  codes  within  these 
classifications. 

Three  "other"  functional  classificatioa 
fields  are  added  with  corresponding 
description  fields  included  in  the  record. 

(05)  Statement  C  Cost  of  Plant  (old 
Rl/05) 

An  additional  account  description 
code  is  added  for  "Other  utility  plant". 

Account  118  is  added  to  FERC 
Account  Number. 

The  number  of  adfustment  entries  is 
expanded  from  one  to  three  with 
adjustment  description  fields  included  in 
the  record. 

(06)  Schedule  C-1.  Detailed  Plant 
Accounts  (old  Rl/06) 

Account  118  is  added  to  FERC 
Account  Number  new  function  codes 
are  defined  in  new  Exhibit  G. 

Project  Name  is  a  new  item. 

The  number  of  adjustment  entries  is 
expanded  from  one  to  three  with 
adjustment  description  fields  indoded  in 
the  record. 

(07)  Schedule  C-2,  Mofor  Mont 
Additions  and  Retirement  Projecta — 
Pan  1  (old  Rl/07) 

New  funcitian  codes  are  defiaed  in 
new  Exhibit  G. 

FERC  Docket  Number  is  a  new  item. 

The  Dale  of  Addition  or  Retireinent  is 
divided  into  separate  date  fields. 

The  descriptian  of  any  "other" 
function  code  is  now  indoded  in  the 
record  instead  of  a  footnote. 

(06)  Schedule  C-2  Mofor  Plant 
Additions  and  Retirement  Projects — 
Part  2  (new  record) 

This  is  a  new  text  record  to  describe 
the  plant  addUiens  or  retirement 


projects  indoded  in  Schedule  C-2.  Part 
1. 

(09)  Statement  C-3.  Uncompleted 
Work  Orders  (old  Rl/oe,  with  revised 
title) 

Type  of  Undistributed  Construction 
Overhead  is  deleted. 

(10)  Schedule  C-l  Storage  Projects 
(old  Rl/09) 

Codes  for  base  period  and  test  period 
are  redefined.  The  following  items  are 
new:  Unit  Reported  Code,  biding 
Voliune.  Ending  Cost,  and  Name  and 
Description  of  Storage  Project  Note  1  is 
deleted. 

(11)  Statement  C  Work  Papers  (old 
Rl/10) 

This  record  is  revised  to  indude  a 
header  record  followed  by  text 

(12)  Statement  D.  Accumulated 
Provisions  for  Deprecjotion.  Depletion, 
Amortization,  and  Abandonment  (old 

Rl/ll) 

Account  No.  117  is  added  to  Gas  IHant 
Account  Nimiber.  Additioiial  function 
codes  were  added  and  mcluded  in 
Exhibit  G. 

Adjustments  and  Reimbursements  is 
deleted. 

The  number  of  Adjustments  to 
Accumulated  Provision  at  End  of  Period 
is  expanded  from  one  to  three  with 
descriptions  of  the  adjustments  induded 
in  the  record. 

The  description  of  any  "other" 
function  code  is  now  included  in  the 
record  instead  of  a  footnote. 

(13)  Statement  D.  Work  Papers  (old 
Rl/12) 

Thia  record  is  revised  to  indude  a 
header  record  followed  by  text 

Text  ID  1  in  Note  8  is  revised  to 
include  negative  salvage. 

(14)  Statement  E,  Working  Capital 
(oldRl/13) 

Working  capital  codes  are  added  for 
prepaid  gas  purchase  agreements, 
prepaid  gas  purchase  take  or  pay 
amounts,  and  fuel  stock. 

The  number  of  "other"  entries  is 
expanded  from  one  to  four  with 
description  fields  included  in  the  record. 

A  new  item  is  added  for  statement  or 
schedule  reference. 

(15)  Schedule  E-1.  Working  Capital- 
Monthly  Balances— Part  1  (old  Rl/14) 

Parts  1  and  2  of  Schedule  E-1  are 
revised  so  that  Working  Capital  monthly 
balances  and  totals  are  reported  in  the 
same  record  formats. 

Month/year  is  revised  to  Year/ 
Month/Total  to  allow  for  total,  13-month 
average  balance,  test  period  adjustment 
and  adjusted  balance  entries.  The 
separate  item  for  Total  Working  Capital 
is  deleted. 

The  following  items  are  new:  Prepaid 
Gas  Purchase  Agreements  (138a), 
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Prepaid  Gas  Purchase  Take  or  Pay 
Agreements  (13eb),  Fuel  Stock  (138c), 
and  Storage  Expense  (140). 

(16)  Schedule  E-1.  Working  Capital- 
Monthly  Balances— Part  2  (old  Rl/l5) 

This  record  is  now  a  continuation  of 
new  Record  15.  The  description  of  Other 
Working  Capital  is  now  induded  in  the 
record  format 

(17)  Schedule  E-Z  Storage  Record 
(old  Rl/16-17) 

The  two  records  previously  used  for 
Schedule  E-2  are  reformatted  into  one 
record.  This  single  record  is  now  used  to 
report  a  monthly  balance,  total  13- 
month  average  balance,  test  period 
adjustment  or  adjusted  balance. 

Two  items  are  added  to  the  record:  a 
code  for  the  units  used  to  report 
volumes  and  cost  and  Storage  Field 
Name. 

(18)  Schedule  E-3.  Account  191 
Reconciliation— Part  1  (old  Rl/18) 

Storage  Field  Name  is  a  new  item. 

(19)  Schedule  E-3.  Account  191 
Reconciliation— Part  2  (old  Rl/l9) 

A  Storage  Activity  Code  and  a  code 
for  units  reported  are  added  to  the 
record. 

The  Month /Year  field  is  revised  to 
Year/Month/Total. 

(20)  Schedule  E-4.  Research  and 
Development  Expense — Account  188 
(new  title)  (old  Rl/20) 

This  record  is  totally  revised  to  allow 
reporting  of  research  and  development 
expenses  by  individual  project  and  for 
the  total  of  all  projects.  The  balances 
reported  include  monthly  balances, 
totals,  13-month  average  balances,  test 
period  adjustments  and  adjusted 
balance. 

(21)  Statement  E,  Working  Capital 
Narrative  Reports  (old  Rl/21) 

This  record  is  revised  to  indude  a 
header  record  followed  by  text 

(22)  Statement  FflJ.  Rate  of  Return 
Claimed  [old  Rl /ZZ] 

This  record  is  revised  to  indode  a 
header  record  followed  by  text 

(23)  Statement  F(2J,  Rate  of  Return 
and  Cost  of  Capital  (old  Rl/23) 

This  record  is  expanded  to  indude 
both  base  period  and  test  period  data. 

Item  Nos.  191. 196.  201,  205-209,  and 
212  are  new. 

(24)  Statement  F(3)  Debt  Capital- 
Individual  Instruments  (old  Rl  /24) 

This  record  is  expanded  to  include 
both  base  period  and  test  period  data. 

Item  Nos.  229  and  233  are  new. 

Items  pertaining  to  the  weighted 
average  cost  of  debt  capital  (old  Item 
Nos.  185  and  the  entry  in  old  character 
positions  195-200)  are  deleted. 

Old  Item  Nos.  202-204  are  deleted. 

(25)  F(3}.  Debt  Capital-Total  Debt  (old 
Rl/25) 


This  record  is  expanded  to  include 
both  base  period  and  test  period  data. 

Item  Nos.  242,  243.  and  249  are  new. 

Old  Item  Nos.  210,  212,  214-216,  and 
220-221  are  deleted. 

(26)  Statement  F{3)(g),  Amortization  of 
Gain /Loss  on  Reacquired  Debt  (old  Rl/ 
26) 

This  record  is  substantially  revised. 

(27)  Statement  F(4J.  Preferred  Stock 
Capital  (old  Rl/27) 

This  record  is  expanded  to  include 
both  base  period  and  test  period  data. 

Item  Nos.  285-291  and  293-294  are 
new. 

(28)  Statement  F(S).  Common  Stock 
Capital— Part  1  (old  Rl  /28) 

Item  Nos.  297  and  307  are  new. 

(29)  Statement  F(5),  Common  Stock 
Capital^Part  2  (new  record) 

This  is  a  new  record  for  reporting  the 
text  of  new  issues. 

(30)  Schedule  F(5)-l,  Stock  Dividends. 
Splits,  etc.  (old  Rl/29) 

Item  No.  323,  Text  for  Changes  in 
Common  Stock  Capital  is  added  to  this 
record. 

The  Time  Period  Codes  in  Note  14  are 
revised  so  that  codes  01-12  correspond 
to  month  1-12  and  codes  21-24 
correspond  to  years  1-4. 

Company  Name  (old  Item  No.  284)  is 
deleted. 

(31)  Schedule  F(5)-2/3,  Stock 
Information  (old  Rl/30-32) 

Item  Nos.  324-^28  and  337  are  new. 

The  Tune  Period  Codes  in  Note  15  are 
revised  as  in  Note  14  with  additional 
codes  25  and  31  for  "year  5"  and  "total". 
respectively. 

(32)  Schedule  F(5}-4/5.  Earnings  Per 
Share/Interest  Coverage  (old  Rl/33) 

Balance  Sheet  Date  (old  Item  No.  322) 
is  revised  to  Income  Statement  Date 
(new  Item  No.  338).  This  record  is 
expanded  with  Item  Nos.  341-347  for 
deductions  and  identification  of  the 
deductioiu. 

(33)  Schedule  F(6).  Changes  in 
Financial  Position— Part  1  (old  Rl/34) 

Schedule  F(6]  is  expanded  fit>m  four 
records  to  six  records. 

Record  RA/33  is  expanded  with  Item 
Nos.  355  and  356  for  indicating  base 
period  or  test  period  data,  and  Item  Nos. 
368  and  369  for  reporting  and  describing 
other  non-cash  charges. 

Old  Item  Nos.  326  and  327  are  deleted. 
Old  Item  Nos.  340-343  are  moved  to 
Record  RA/34,  Item  Nos.  372-375. 

(34)  Schedule  F(6).  Changes  in 
Financial  Position— Part  2  (old  Rl  /35) 

This  record  is  expanded  ivith  Item 
Nos.  371  to  indicate  base  period  or  test 
period  data,  and  Item  Nos.  377  and  386 
to  describe  other  sources  of  funds. 

(35)  Schedule  F(6).  Changes  in 
Financial  Position— Part  3  ((Rl/36) 


item  Nos.  368  is  added  to  indicate 
base  period  or  test  period  data. 
Old  Item  No.  355  is  deleted. 

(36)  Schedule  F(6),  Changes  in 
Financial  Position— Part  4  (old  Rl/37) 

Item  No.  404  is  added  to  indicate  base 
period  or  test  period  data.  Item  No.  416^ 
Inventory  and  supplies,  is  new. 

Old  Item  Nos.  386-391  are  moved  to 
Record  RA/37. 

(37)  Schedule  FfBJ.  Changes  in 
Financial  Position — Part  5  (new  record) 

This  record  is  a  continuation  of 
Schedule  F(6),  Part  4. 

(38)  Schedule  Ff6),  Changes  in 
Financial  Position — Part  6  (new  record) 

This  record  is  added  to  report  "Other 
Non-Cash  Charges"  in  addition  to  Item 
No.  368  in  Part  1  and  to  report  "Other 
Sources  of  Funds"  in  addition  to  Item 
No.  385  in  Part  2. 

(39)  Statement  G.  Gas  Operating 
Revenues  and  Sales  Volume  (old  Rl/38) 

Character  positions  are  revised. 

(40)  Statement  G,  Gas  (grating 
Revenues  and  Sales  Volumes — Field 
Sales,  Non  furisdictional  Sales,  and 
Other  Sales  (old  Rl/39) 

The  record  now  contains  a  single 
indicator  for  the  United  Reported  Code. 

(41)  Statement  G,  Gas  Operating 
Revenues  and  Sales  Volumes — Total 
Jurisdictional.  Field  and  Other  Sales 
(old  Rl/40) 

Old  Item  No.  445  is  deleted. 

(42)  Statement  G,  Gas  derating 
Revenues  and  Sales  Volumes — 
Volumes — Transportation  of  Gas  for 
Others  (old  Rl/41) 

Character  positions  are  revised. 

(43)  Statement  G,  Gas  Operating 
Revenues  and  Sales  Volumes — Process 
Plant  (old  Rl/42) 

Old  Item  No.  474.  Field  Code  of 
Product  is  revised  to  new  Item  No.  518, 
Field  or  Plant  Code. 

(44)  Statement  G,  Gas  Operating 
Revenues  and  Sales  Volumes — Products 
Extracted  [old  Ml  A3] 

Item  No.  528  is  added  to  indicate  the 
units  reported. 

Item  No.  531  may  be  reported  in 
$/MMBtuor$/gallon. 

(45)  Statement  G,  Gas  Operating 
Revenues  and  Sales  Volumes — 
Incidental  Sales  (old  Rl/44) 

Item  Nos.  495  and  497,  the  names  of 
the  gasoline  and  oil  purchasers,  are 
deleted. 

(46)  Statement  G.  Gas  Operating 
Revenues  and  Sales  Volumes — Other 
Gas  Revenues  (old  Rl/45) 

Character  positions  are  revised. 

(47)  Statement  G.  Gas  Operating 
Revenues  and  Sales  Volumes — Rents 
(old  Rl/4e) 

Character  positions  are  revised. 
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(48)  Statement  G.  Gas  Operating 
Revenues  and  Sales  Volumes — Liquids 
and  Liquefiables — Details  (old  Rl/47) 

Character  positions  are  revised. 

(49)  Statement  G.  Gas  Operating 
Revenues  and  Sales  Volumes — Liquids 
and  Liquefiables— Totals  (old  Rl/4a) 

Character  positions  are  revised. 

(50)  Statement  H(l),  Operations  and 
Maintenance  Expenses— Part  1 

Schedule  H(l}-l(a).  Labor  Costs 

Schedule  H(l)-l(b).  Materials  and 
Other  Charges  (Excluding  Purchased 
Gas  Costs) 

Schedule  H(J)-l(c),  Expenses  and 
Associated  Volumes  Applicable  to 
Accounts  810.  811  and  812— Part  1  (old 
Rl/49.  51-53) 

There  are  major  revisions  to  the 
former  records.  The  new  formats  now 
provide  for  the  type  of  balance.  12 
monthly  balances,  an  adjustment 
identiRer.  and  a  project  name.  The  base 
period  total,  adjustment,  and  test  period 
total  are  retained  from  old  Record  Rl/ 
49. 

Old  Record  Rl/53  is  divided  into 
separate  records  for  reporting  expenses 
(included  in  new  Record  RA/50)  and 
volumes  (new  Record  RA/52)  applicable 
to  Accounts  810.  811  and  812. 

(51)  Statement  H(l),  Operations  and 
Maintenance  Expenses — Part  2  (old  Rl/ 
50) 

This  record  is  revised  to  include  a 
header  record  in  presenting  text  data  for 
the  adjustments  to  the  gas  operation  and 
maintenance  expenses  for  each  account. 

(52)  Schedule  Hl-l(c),  Expenses  and 
Associated  Volumes  Applicable  to 
Accounts  810.  811.  and  812— Part  2  (new 
record) 

This  is  a  new  record  used  to  report 
volumes  associated  with  expenses 
applicable  to  Accounts  810.  811  and  812. 

(53)  Schedule  H(l}-2.  Purchased  Gas 
Costs— Part  1 

(54)  Schedule  HflJ-Z  Purchased  Gas 
Costs— Part  2 

(55)  Schedule  H(l)-Z  Purchased  Gas 
Costs— Part  3 

(56)  Schedule  H(l)-2.  Purchased  Gas 
Costs— Part  4  (old  Rl/55-5e) 

The  Purchase  Gas  Costs  Records  are 
expanded  and  reformatted  to  provide 
more  specific  data  formats  as  well  as 
new  items  and  codes. 

(57)  Schedule  H(l}-3.  Workpapers 
(old  R1/&4) 

This  record  is  revised  to  include  a 
header  record  in  presenting  text  data  for 
workpapers. 

(58)  Schedule  H(2).  Depreciation, 
Depletion.  Amortization,  and  Negative 
Salvage  Expenses— Part  1  (old  Rl/58) 

Functionalization  codes  are  expanded 
in  Note  22. 


(59)  Schedule  H(2J,  Depreciation. 
Depletion.  Amortization,  and  Negative 
Salvage  Expenses — Part  2  (new  Record) 

Record  RA/59  is  a  text  record  used  to 
provide  an  explanation  of  the 
depreciation,  depletion  and  amortization 
rates  reported  in  Record  RA/56. 

(60)  Schedule  H(2)-l.  Reconciliation 
of  Depreciable  Plant  Included  in 
Statement  H(2)  and  Gas  Plant  included 
in  Statement  C  (old  Rl/57) 

Character  positions  are  revised. 

(61)  Statement  H(3).  Income  Taxes — 
Parti 

(62)  Statement  H(3).  Income  Taxes — 
Part  2 

(63)  Statement  H(3).  Income  Taxes- 
Part  3  {old  Rt  1 59-60] 

The  Income  Tax  Records  are 
expanded  to  capture  additional  data  on 
federal,  state  and  local  income  tax  rates. 
New  Item  No.  716  is  used  to  describe  the 
"other  function"  code  in  Item  No.  699. 
Individual  Tax  adjustments  are  now 
included  in  Record  RA/62.  The  text  data 
is  now  presented  in  Record  RA/63. 

(64)  Schedule  H(3)-6.  Accumulated 
Deferred  Income  Taxes  (old  Rl/61) 

A  code  is  added  for  test  period 
adjustment  and  individual  items  are 
added  for  the  Deferred  Tax  Balances  in 
Accounts  190.  282.  and  283,  and  the 
Total  Accumulated  Deferred  Income 
Taxes. 

(65)  Statement  H(4),  Other  Taxes  (old 
Rl/63) 

This  record  is  expanded  to  show  the 
taxes  by  function  (Item  Nos.  732-743a). 
Item  No.  728  is  now  used  to  indicate 
whether  totals  or  individual  tax  items 
are  being  reported. 

(66)  Schedule  H(4)-l.  Workpapers 
(old  Rl/64) 

This  record  is  revised  to  include  a 
header  record  in  presenting  text  data  for 
workpapers. 

(67)  Statement  I,  Allocation  of  Overall 
Cost  of  Service— Part  1  (old  Rl/65) 

This  record  is  revised  to  include  a 
header  record  in  presenting  test  data. 

(68)  Statement  /,  Allocation  of  Overall 
Cost  of  Service— Part  2  (old  Rl/66) 

New  "mainline"  and  "production 
area"  codes  are  added  to  Item  Nos.  744. 
The  description  of  "other"  in  Item  No. 
744  is  now  described  in  Item  No.  746. 

(60)  Statement  1-4,  Transmission  and 
Compression  of  Gas  by  Others  (old  Rl/ 
67) 

Item  No.  750.  Unit  Reported  Code, 
replaces  old  Item  No.  673. 

(70)  Schedule  IS,  Meters  (old  Rl/68 
No  changes.) 

(71)  Schedule  IS,  Deliveries  (old  Rl/ 
69) 

A  "special  off-system"  code  is  added 
to  delivery  Type  (Item  No.  780).  A 
"direct  sales"  code  is  added  to  Nature  of 
Service  (Item  No.  783).  Item  No.  784. 


Unit  Reported  Code,  replaces  old  Item 
No.  701.  An  optional  data  item. 
Customer  Name  (item  No.  802)  is  added. 
Item  No.  802a  is  used  to  describe  the 
"other"  delivery  type  code. 

(72)  Schedule  1-7,  Gas  Account— Part 
1 

(73)  Schedule  1-7.  Gas  Account— Part 
2 

(74)  Schedule  1-7,  Gas  Account— Part 
3(oIdRl/70)  >^ 

The  original  record  is  expanded  into  3 
new  records.  Specific  instructions  for 
completion  of  these  records  are  included 
as  Note  29  in  Record  RA/72. 

Note:  Records  RA/75-80  are  text 
records  that  now  include  a  header 
record. 

(75)  Statement  J.  Allocation  of  Cost  of 
Service  by  Zones  (old  Rl/71) 

(76)  Statement  /-I,  Allocation  of 
System  Cost  by  Zones  (old  Rl/72) 

(77)  Statement  J-2.  Development  of 
the  Zone  Rate  Differential  Proposed  (old 
Rl/73) 

(78)  Statement  K  Comparison  of 
Estimated  Revenues  with  Cost  of 
Service  (old  Rl/74) 

(79)  Statement  K-1.  Rate  Design  (old 
Rl/75) 

(80)  Statement  K-2,  Proposed  Changes 
in  Cost  Classification,  Allocation, 
Crediting  and /or  Rate  Design 
Procedures  (old  Rl/76) 

Note:  Records  RA/81-88  are  not 
revised  except  for  the  Schedule/Record 
ID  and  addition  of  the  Footnote  ID. 

(81)  Comparative  Balance  Sheet — 
Part  1  (Major)  (old  Rl/77) 

(82)  Comparative  Balance  Sheet — 
Part  2  (Major)  (old  Rl/78) 

(83)  Comparative  Balance  Sheet — 
Part  3  (Major)  (old  Rl/79) 

(84)  Comparative  Balance  Sheet — 
Part  4  (Major)  (old  Rl/80) 

(85)  Comparative  Balance  Sheet — 
Part  5  (Major)  (old  Rl/81) 

(86)  Comparative  Balance  Sheet — 
Part  6  (Major)  (old  Rl/82) 

(87)  Comparative  Balance  Sheet — 
Part  7  (Major)  (old  Rl/83) 

(88)  Comparative  Balance  Sheet — 
Part  81  (Major)  (old  Rl/84) 

Note:  An  information  reported  code  to 
indicate  consolidated  or  non- 
conoolidatpH  reporting  is  added  to 
Records  RA/89-93.  There  are  no  other 
revisions  except  for  the  Schedule/ 
Record  ID  and  the  addition  of  a 
Footnote  ID. 

(89)  Comparative  Balance  Sheet — 
Part  1  (Major)  (old  Rl/85) 

(90)  Comparative  Balance  Sheet — 
Part  2  (Major)  (old  Rl/86) 

(91)  Comparative  Balance  Sheet — 
Part  3  (Major)  (old  Rl/87) 

(92)  Comparative  Balance  Sheet — 
Part  4  (Major)  (old  Rl  /88) 
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(93)  ComporoUve  Baiaace  Sheet- 
Part  5  (Non-Major)  (old  Rl/89) 

Schedule  RB 

(01)  Statement  M,  Statement  of 
Income  far  the  Year— Part  1  (Maior)  (old 
Rl/90) 

Old  Item  No.  928  (Utility  Plant 
Reported)  is  deleted. 

Balance  Year  is  a  new  item  to  indicate 
current  or  previous  year  data. 

Old  Item  No.  946  (Net  Utility 
Operating  Income)  is  moved  firom 
Record  Rl/90  to  new  hem  No.  1059  in 
Record  RB/02. 

Note  40  is  added  and  contains  specific 
instructions  for  Records  RB/Ol-04. 
Balance  year  has  also  been  added  to 
Records  RB/03-04. 

(02)  Statement  M,  Statement  of 
Income  for  the  Year— Port  2  (Major)  (old 
Rl/91) 

(031  Statement  M,  Statement  of 
Income  for  the  Year— Part  3  (MoforJ  (old 
Rl/92) 

(04)  Statement  M,  Statement  of 
Income  for  the  Year— Part  4  (Major)  (old 
Rl/93) 

(05)  Statement  M,  Statement  of 
Income  for  the  Year— Part  1  (Noa- 
M(7/bry(oldRl/94) 

Old  Item  No.  991  (Plant  Reported)  is 
deleted  and  new  Item  No.  1105  (Year 
Reported)  is  added. 

Note  41  contains  specific  instructions 
for  Records  RB/05-07.  Year  Reported 
and  the  Information  Reported  Code,  to 
indicate  consolidated  or  non- 
consolidated  reporting,  are  added  to 
Records  RB/a6-07. 

(06)  Statement  M,  Stat&aeat  of 
Income  for  the  Year— Part  2  (Nan-  • 
Major)  laid  Rl)95) 

(07)  Statement  AC  Statement  of 
Income  for  the  Year— Part  3  (Non- 
Major)  [old  Rl/9d) 

(08)  Schedule  N-1.  Cost  t^ Plant  By 
Functional  Cloasification  Part  1  (old 
RB/01) 

Old  Item  No.  1042  (Plant  Name  Code) 
is  changed  to  new  Item  No.  1158 
(Account  Description  Code)  and  the 
codes  are  expanded  to  include  "other" 
and  'total  cost  of  plant".  The 
description  ai  "other"  is  reported  in  Item 
No.  1173. 

Old  Item  No.  1043  (FERC  Account 
Number)  is  changed  to  new  Item  Na 
1150  and  the  comments  are  expanded  to 
include  account  118  and  "0"  when 
reporting  total  cost  of  plant. 

Old  Item  1049  (Adjustments)  is 
expanded  to  new  Item  Nos.  1165  through 
1170  to  provide  for  as  many  as  three 
adjustments  and  descriptions.  Item  No. 
1171.  Eliminations,  is  new. 

(09)  Schedule  N-1,  Cost  of  Plant  By 
Functional  ClassificatJoas  Part  2  (old 
RB/02) 


Old  Item  No.  1061  (FBIC  Aocomt 

Number)  is  changed  to  new  hem  No. 
1174  and  expanded  to  inclDde  account 

iia 

Old  Item  No.  1052  (Function  Code)  is 
changed  to  new  item  No.  1175  and 
expanded.  Codes  are  defined  in  Esdiibit 
G. 

Old  Item  No.  1053  (Detailed  Plant)  is 
deleted. 

A  new  hem  Na  1176  (Subaccount  Na) 
is  added:  account  codes  are  defined  in 
Exhibit  E. 

Item  Nos.  1177  (Information  Reported 
Code)  and  1178  (Project  Name]  are  new. 

Old  Item  No.  1055  (AdjustmenU)  is 
expanded  to  new  Item  Nos.  1180  through 
1185  to  allow  entry  of  as  many  as  three 
adjustments  and  descriptions. 

Old  item  Nos.  10S7.  (Functional 
Subtotal  Code)  and  1058  (Functi<mal 
Subtotal  Amount)  are  deleted.  New  Item 
No.  1187  (Description  of  Other  Function) 
is  added. 

(10)  Schedule  N-2.  Accumulative 
Provisions  for  Depreciation,  Depletion, 
Amortization,  and  Abandonment  (old 
RB/03) 

Old  Item  No.  1050  (Account  Number) 
is  changed  to  new  Item  No.  1188  (Gas 
Plant  Account  Number)  and  expanded 
to  include  account  117. 

Old  Item  No.  1060  (Functitm  Code)  is 
changed  to  New  Item  No.  1180  and 
expanded.  Codes  are  defined  in  Exhibit 
G. 

Balances  at  the  beginning  and  ending 
of  the  TEST  period  are  revised  to 
balances  per  books  at  beginning  and 
end  of  BASE  period. 

Old  Item  No.  1068  (Adjustments)  is 
expanded  to  new  Item  Nos.  1197  to  1202 
to  allow  for  entry  of  as  many  as  three 
adjustments  and  descripticms. 

New  Item  Na  1204  (Description  of 
Other  Function)  is  added. 

[U]  Schedule  N-3,  Working  Capital- 
Monthly  Balances— Part  1  (old  RB/04) 

The  same  record  fmnat  is  now  used 
to  report  both  montlily  balances  and 
totals. 

Old  Item  No.  1070,  (month/year)  is 
changed  to  new  Item  Na  1205  and 
expanded  to  include  a  'Total"  indicator. 

New  hem  Nos.  1214  to  1216  are  added. 

Old  Item  No.  1067  is  changed  to  Item 
No.  1228.  Total  Working  Capital  and 
moved  to  Part  2. 

(12)  Schedule  N-3,  Working  Capital- 
Monthly  Balances— Part  2  (old  RB/05) 

Old  Item  Nos.  1069  to  1107  are 
combined  with  new  Record  RB/ll.  New 
Item  Nos.  1225  to  1227  and  1229  are 
added. 

(13)  Schedule  N-4.  Rate  of  Return- 
Part  1  (old  RB/06) 

Note  1  is  dianged  to  note  43  and  the 
requirement  to  file  the  company's  latest 


prospectus  on  an  electronic  medium  is 
deleted  from  the  instructions. 

The  text  data  is  now  presented  writh  a 
header  record. 

(14)  Schedule  N-4,  Rote  of  Return  and 
Cost  of  Capital— Part  2  (old  RB/07) 

A  new  Item  No.  1231  is  added  to 
indicate  base  period  or  test  period  data. 

New  Item  Nos.  1238. 1243  are  added  to 
file  adjustments  for  preferred  stock  and 
conmion  equity.  Item  Nos.  1247  through 
1251  are  added  for  filing  "otho"" 
amounts  and  adjustments. 

Item  No.  1254  is  added  to  indicate 
sdiedules  from  which  information  was 
taken. 

(15)  Schedule  NS,  Operations  and 
Maintenance— Part  1  (old  RB/08) 

Item  No.  1255  is  added  to  indicate  the 
begiiudng  month  or  total. 

Classification  Code  is  changed  to 
Type  of  Balance  (Item  No.  12S7  and 
expanded  to  include  'Total",  and 
"Expenses  apphcable  to  accounts  810. 
811  and  812." 

Monthly  balances  can  now  be  entered 
in  twelve  individual  fields  in  a  single 
record.  Previously,  a  single  record  could 
contain  only  one  monthly  balance. 

New  Item  Nos.  1272  (Adjustment 
Identifier)  and  1274  (Pro)ect  Name)  are 
added. 

(16)  Schedule  NS  (iterations  and 
Maintenance— Part  2  {o\d  RB/09) 

The  text  data  is  now  presented  with  a 
header  record. 

(17)  Schedule  N-6,  Depreciation. 
Depletion,  Amortization,  and  Negative 
Salvage  Expenses— Part  1  (old  RB/lO) 

New  Item  No.  1275  (Account  Number) 
is  expanded  to  include  accounts  404.2 
and  404.3. 

Functionalization  Code  (new  Item  Na 
1276)  is  expanded:  codes  are  defined  in 
Note  46. 

Old  Item  No.  1133  (Function  Code)  is 
expanded  to  provide  an  individual  entry 
in  the  record  for  each  function.  The 
description  of  "Other  Functionahzation" 
is  entered  in  new  Item  Na  1288. 

Old  Item  No.  1140  (%  Functionalized) 
is  deleted. 

(18)  Schedule  NS  Depreciation, 
Depletion.  Amortization,  and  Negative 
Salvage  Expenses — Port  2  (new  record) 

This  is  a  new  text  record. 

(19)  Schedule  N-7,  Income  Taxes — 
Part  1  (old  RB/ll) 

There  are  now  three  records  for 
Schedule  N-7  instead  of  two. 

New  Item  No.  1289  (Function  Code) 
includes  "total"  and  "other  function",  to 
be  specified  in  new  item  1306. 

New  Item  Nos.  1297  (Federal  Tax 
Rate)  and  1300  (State  Income  Tax  Rate) 
are  added.  Old  Item  No.  1152  (Deferred 
State  Tax)  is  deleted. 
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Old  Item  Na  1154  it  changed  to  new 
Item  No.  13M  and  expanded  to  include 
local  income  tax  Old  Item  Na  lise  i$ 
changed  to  new  Item  Na  1306  and 
expanded  to  include  local  income  tax 

(20)  Schedule  N-7.  Income  Taxes— 
Part  2  (new  record) 

Thia  record  ia  a  continuation  of 
Record  RB/19.  New  Item  No*.  1310  and 
1311  are  added. 

(21)  Schedule  N-7,  Income  Taxes — 
Port  3  (old  RB/12) 

The  text  data  is  now  preaented  with  a 
header  record. 

(22)  Schedule  AMI  Other  Taxes  (old 
RB/13) 

An  Information  Reported  Code  is 
added  for  reporting  total  or  individual 
tax  items. 

Old  Item  No.  1158  (Function  Code)  is 
expanded  into  individual  items  (new 
Item  Nos.  1318  to  1329). 

A  new  Item  No.  1330  is  added  to 
describe  "other  taxes  except  income 
Uxes"  for  Tax  Type  Code  »  9. 

(23)  Schedule  N-0,  Allocation  of 
Overall  Cost  of  Service— Part  1  (old  RB/ 
14) 

Schedule  N-«  is  expanded  into  two 
parts.  The  text  data  in  Part  1  is  now 
presented  with  a  header  record 

Note  49  and  50  are  added. 

(24)  Schedule  N-9,  Allocation  of 
Overall  Cost  of  Service— Part  2  (new 
record) 

New  Item  Nos.  1331  to  1333  are  added 
to  indicate  the  Type  of  Sale  or 
Transportation  and  the  Total  Cost  Item 
No.  1333  is  used  to  describe  "other"  in 
Item  No.  1331. 

(25)  Schedule  ht-ia  Cos  Operation 
Revenues  and  Sale  Volumes  (old  RB/15) 

This  record  is  substantially  revised. 

(28)  Schedule  N-10.  Gas  (^ration 
Revenues  and  Sale  Volumes,  Field 
Sales,  Non-furisdictional  Sales,  and 
Other  Sales  (old  KBlW) 

This  record  is  substantially  revised. 

(27)  Schedule  N-10.  Gas  Operation 
Revenues  and  Sale  Volumes  Total 
Jurisdictional,  Non-furisdictional.  Fiekt 
and  Other  Sales  (old  RB/17) 

This  record  is  substantially  revised. 

(28)  Schedule  N-ia  Gas  Operation 
Revenues  and  Sales  Volumes 
Transportation  of  Gas  of  Others  (new 
record) 

(29)  Schedule  N-12,  Research  and 
Development  Expenses  Account  188  (old 
RB/18) 

Old  Item  Nos.  1195. 1196.  and  1197  are 
replaced  by  new  Item  Nos.  1307  to  1401. 

(30)  Schedule  O,  Description  of 
Company  Gyrations  (old  RB/19) 

The  text  data  is  now  presented  with  a 
header  record. 

(31)  Schedule  P.  Explanatory  ThtUaiHt 
Prepared  Teatimony  (old  RB/20) 


The  text  data  is  now  presented  with  a 

header  record 
(321  Footnotes  (old  RB/21) 
Reference  Number  Is  changed  to 

Footnote  ID. 

(33)  Nonstandard  Statements  and 
Schedules  (new  record) 

(34)  Notes  to  Finaacial  Statements 
(new  record) 

Exhibits 

Item  No.  5  is  expanded  in  Exhibit  E 

Footnotes  are  deleted  from  items  7  ft  8 
of  Exhibit  D. 

Exhibit  B  is  expanded  to  include 
additional  accounts. 

Exhibits  F  A  G  are  new. 

Appendix  B—RaviakMM  to  Tariff  Reconl 
Fonnats 

ANR/aC  point  out  that  the  Tariff 
Volume  Header  Record  has  only  one 
place  to  designate  the  printer  pitch  of 
the  entire  doctmient  To  create  the 
documents  that  are  currently  submitted 
to  FERC  it  will  be  necessary  to  change 
the  pitch  of  the  printing  within  the 
document  Williston  Basin  points  out 
that  for  portrait  doctmients.  the  length  of 
the  header  and  trailer  records  exceeds 
the  boundaries  for  tariff  sheet  text  and 
will  require  margin  changes  at  the  top 
and  bottom  of  each  page.  Northwest 
suggests  that  the  trailer  records  are 
redundant  and  unnecessary  since  the 
header  record  can  serve  as  the  delimiter 
for  each  page.  ANR/CIG  note  a 
discrepancy  between  the  maximum  line 
lengths  in  the  October  7, 1988 
Commission  Staff  Response  and  the 
instructions  for  Schedule  TF. 

In  response  to  these  coouients.  staff 
Is  eliminating  all  trailer  records  and 
reformatting  the  margin  and  page  format 
information  into  four  header  records. 
The  revised  header  records  have  a 
maximum  usable  length  of  05  characters 
(limited  by  the  number  of  characters 
allowable  at  10  cpi  pitch  in  Portrait 
orientation)  and  may  be  used  with  either 
Portrait  or  Landscape  orientation 
without  changing  the  margins  on  each 
page.  The  printer  pitch  specification  is 
moved  to  Tariff  Sheet  Header  Record 
No.  1,  so  that  pitch  can  be  changed  for 
individual  sheets  within  a  volume.  In 
addition,  a  Line  Density  Indicator  ia 
added  so  that  tariff  sheets  can  be 
printed  at  either  six-  or  eight-lines  per 
inch  with  appropriate  fonts. 

The  revised  formats  issued  with  this 
notice  contain  maximum  characters/line 
and  lines/page  values  for  10  cpi,  12  cpi 
and  17  cpi  pitch.  However,  staff  will 
consider  additional  pitch  options  for 
printing  tariff  sheets.  Table  1  lists  the 
characters/line  limits,  up  to  a  imnttnMim 
pitch  of  20  q>i,  and  Ifaiea/ page  limits  for 
various  print  pitches  at  six  and  ei^t 


lines  per  inch.  These  limits  are 
determined  by  margin  and  border 
requirements  specified  in  the 
Commission's  regulations,  by  the  space 
needed  to  print  information  in  the 
margin,  and  by  legibility  considerations. 
Staff  invites  comments  at  the  conference 
on  the  need  for  and  the  feasibility  of  the 
additional  print  options,  and  the  impact 
of  these  options  on  tariff  sheets  that 
would  otherwise  have  to  be  reformatted. 

Table  1.— Character.  Line  and  Blank 
Margins  for  Available  Print  Densi- 
ties 

[Mirimuni  VakiM] 
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31 
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20    , 
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Nolo.— as  pomi  pnni  tom  w«  ba  uMd  tar  (1)  8 
IHM/Ineh  print,  and  (2)  15.  laa  17  «id  20  pilcl« 
prinl  M  6  or  8  btM  par  incti 

Sheet  Number  and  Tariff  Volume 
Number  in  the  header  records  are 
revised  from  numeric  to  character  fields 
in  response  to  comments  from 
Northwest  and  Enron.  For  tariff  sheets 
that  must  be  revised,  this  tvill  allow 
additional  pages  to  be  included  with  an 
alphabetic  suffix 

In  response  to  comments  submitted  by 
Enron,  staff  clarifies  that  margin  data 
included  in  the  header  records  does  not 
need  to  be  repeated  in  the  text  record. 
The  CommisaioQ-provided  software  will 
print  the  border  required  on  the  hard 
copy  and  will  print  information  from  the 
header  records  in  the  margin.  However, 
there  are  several  revisions  to  the  current 
display  format  which  are  required  to 
print  tariff  sheets  filed  on  an  electronic 
medium.  First  for  sheets  printed  in  j 

Landscape  orientatioa  margin 
information  will  be  printed  in  the  same 
orientation  instead  of  the  Portrait  format 
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used  in  current  hard  copy  filings.  Top. 
bottom  and  side  margins  will  be  revised 
to  accommodate  the  margin  information 
for  Landscape  orientation. 

Second,  for  Portrait  orientation  at  10 
cpi  and  12  cpi  pitch,  the  Superseded 
Sheet  Number  will  be  printed  on  the  Hne 
below  the  Tariff  Volume  ID  and  will  be 
right  justified  with  the  border.  This 
change  is  due  to  the  sire  of  the  items  to 
be  printed  and  the  65  and  79  character 
limits  for  10  cpi  and  12  cpi  pitch, 
respectively.  This  revision  will  eliminate 
the  need  to  change  print  fonts  within  an 
individual  tariff  sheet.  The  same  format 
for  printing  information  in  the  margin 
will  be  used  for  all  other  pitch,  font  and 
orientation  combinations. 

ANR/CIG  question  if  footnotes  must 
be  included  within  the  borders  of  the 
tariff  sheet  or  be  printed  outside  as  is 
the  current  practice  for  some  companies. 
In  addition,  marginal  footnotes 
concerning  information  imposed  by 
Commission  order  are  printed  at  the 
bottom  of  the  page  on  the  current  hard 
copy.  Will  there  be  a  separate  marginal 
footnote  record  or  will  this  type  of 
marginal  note  be  acceptable  in  the 
footnote  sequence  at  the  end  of  the 
docimient? 

Staff  responds  that  footnotes 
applicable  to  the  text  on  a  tariff  sheet 
will  be  printed  within  the  borders  for  all 
companies.  Footnote  text  and  all 
appropriate  footnote  reference  numbers, 
should  be  included  as  part  of  the  regular 
text  for  each  tariff  sheet  i-e.,  there  is  no 
special  record  format  for  entering 
footnotes.  If  a  tariff  sheet  is  filed  to 
comply  with  a  Commission  order,  and 
Order  Date  and  Docket  Number  are 
entered  on  Tariff  Sheet  Header  Record 
4,  then  the  following  message  will  be 
printed  in  the  bottom  margin  as 
specified  by  Commission  regulation: 
"Issued  to  comply  with  order  of  the 

Federal  Energy  Regulatory 

Commission,  Docket  No.  . 

dated 

Enron  questions  how  the  Navy 
Document  Interchange  Format  (DIF)  is 
to  be  used  by  the  Commission  and 
whether  header  records  apply  to  this 
format  or  only  to  ASCII  files.  Enron  also 
notes  that  older  versions  of  word 
processing  software  do  not  provide  a 
conversion  utility  to  Navy  DIF. 

Staff  notes  that  the  Commission 
cannot  require  that  specific  word 
processing  software  be  used  to  submit 
tariff  filings.  For  this  reason,  staff  could 
consider  only  generic  file  formats  such 
as  ASCII  and  Navy  DIF.  Furthermore,  a 
single  format  for  submittal  of  tariff 
sheets  will  simplify  the  development 
and  use  of  microcomputer-based 
systems  for  tariff  sheet  control  and 


inquiry/search  functions.  Therefore, 
output  from  specific  word  processing 
software,  without  conversion,  will  not 
be  acceptable. 

Staff  considered  Navy  DIF  because  of 
its  concern  that  special  print  features, 
such  as  underlining  and  bold-face  print 
are  not  preserved  in  an  ASCII  file. 
Commission  regulations  do  not  require 
that  these  features  be  included  in  tariff 
sheets.  U  it  is  acceptable  to  natural  gas 
companies  and  the  public  to  submit 
tariff  sheets  without  these  features,  then 
an  ASCII  file  is  acceptable  to  staff.  If 
certain  special  features  are  necessary  or 
desirable,  then  Navy  DIF  may  be  an 
acceptable  alternative  to  an  ASCII  file. 
Staff  recognizes,  however,  that  Navy 
DIF  is  not  a  universal  solution  and  that 
after  testing,  limits  might  have  to  be 
placed  on  the  use  of  that  format. 

Staff  clarifies  that  header  records  will 
be  required  regardless  of  the  format 
adopted  by  the  Commission. 

Enron  notes  that  the  144  b3rte  limit  for 
all  records  submitted  on  tape  is 
inconsistent  with  the  maximum  length  of 
170  characters  stated  in  the  Staff 
Response  and  asks  if  this  limit  also 
applies  to  diskettes.  ANR/CIG  question 
whether  tariff  filings  can  be  submitted 
on  tape  or  diskette,  since  the  Staff 
Response  stated  that  it  will  be  less 
burdensome  on  industry  and  staff  if 
pipelines  submit  tariffs  on  diskette  only. 

Staff  clarifies  that  the  byte  limit 
should  have  corresponded  to  the 
maximum  length  stated  in  the  Staff 
Response.  That  maximum  length  is 
revised  to  168  characters  but  may  be 
increased  after  the  conference 
discussion  on  print  options.  Staff 
intends  to  develop  a  microcomputer- 
based  system  for  control  of  tariff  sheets. 
For  this  reason,  staff  prefers  that  tariff 
sheets  be  filed  on  diskette.  However, 
pipelines  may  file  tariffs  on  magnetic 
tape  or  cartridge,  as  well  as  diskettes. 

ANR/CIG  state  that  certain  tariff 
sheets  will  need  new  formats  due  to  the 
proposed  Maximum  Line  Length  and 
questions  if  the  filing  fee  and  notice 
procedure  apply  if  the  new  formats  do 
not  require  changes  to  the  existing  tariff. 
ANR/CIG  also  ask  whether  the  new 
tariff  sheets  must  be  provided  to  all 
holders  of  the  tariff  when  the  sheets  are 
filed,  and  whether  the  Commission  will 
issue  an  order  accepting  the  tariff  sheets 
with  the  new  formats  despite  the  fact 
that  there  have  been  no  changes  in  the 
tariff  provisions. 

Staff  clarifies  that  all  current 
regulations  with  respect  to  filing  fees, 
notice  procedure,  service,  and  the 
requirement  for  a  Commission  order 
accepting  the  tariff  sheets  will  apply  to 
all  tariff  sheets  filed  on  an  electronic 
medium. 


ANR/CIG  ask  if  only  tariff  sheets 
should  be  included  on  the  electronic 
medium  and  not  other  materials  such  as 
the  Statement  of  Reasons  and  the 
transmittal  letter.  ANR/CIG  state  that 
these  ancillary  materials  should  not  be 
required  to  be  included  on  tape  or 
diskette  since  there  is  not  a  record  in 
Schedule  TF  for  submitting  such  data. 

Staff  agrees  that  the  transmittal  letter 
and  Statement  of  Reasons  are  not 
required  to  be  included  on  the  electronic 
medium. 

Appendix  C — Revisions  to  Ceftificata 
Application  Record  Formats 

The  certificate  application  record 
formats  are  revised  to  include  an 
expanded  General  Information  Record 
and  summary  records  for  various  types 
of  certificate  applications.  The  actual 
text  of  a  certificate  application  will  be 
entered  without  prefix  of  any  kind. 
However,  a  header  record  indicating  the 
type  of  text  immediately  following  the 
header  must  be  inserted  prior  to  the  text 
The  text  header  record  contains  a  code 
corresponding  to  specified  sections  of 
the  Commission's  regulations  and  also 
indicates  printed  orientation  and  pitch. 

Appendix  D. — Clarification  of  Revisions 
to  FERC  Form  Nos.  2  and  2-A 

The  following  corrections  are  added 
to  those  listed  in  Appendix  A  of  the 
October  26. 1988  Notice  of  Availabihty 
of  Revised  Record  Formats  for  FERC 
Form  Nos.  2  and  2-A: 

FERC  Form  No.  2 

Specific  Instruction  6(a)  is  revised  to 
agree  with  the  codes  in  Schedule  F4. 
Records  19-21.  Delete  "or  4"  in  line  4 
and  change  "=  5"  to  "=  4"  in  the  last 
line  of  the  instruction. 

In  Schedule  F5,  Record  33.  change 
Item  No.  559a  to  Item  No.  559b. 

In  Schedule  F5,  Record  41,  the 
character  positions  for  Item  Nos.  602- 
607  and  the  Footnote  ID  are  revised  as 
follows: 


- 

New 

dwrarter 
poeibor> 

602 

11-142 

603 

143-148 

604 

149-160 

G05 

161-172 

806 

173-184 

807 

1SS-196 

Footnote  10.. 

197-200 

Filer 

201-2S5 

In  Schedule  F6,  Record  09,  the 
Information  Reported  Codes  are 
expanded. 


^J■ 
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In  Schedule  F6.  Record  31,  two  new 
items  are  added:  Item  Nos.  1016a 
(Special  Construction  Personnel)  and 
lineb  (Equivalent  Employees). 

In  Schedule  F7.  Record  17.  the 
character  positions  for  Gas  for 
Compressor  Fuel  are  revised  to  198-209, 
and  the  character  positions  for  Item  Nos. 
1254-12S6  and  the  Footnote  ID  are  210- 
214.  215-22a  221-226.  and  227-23a 
respectively. 

FERC  Fonn  No.  2-A 

In  Schedule  F8.  Record  02,  the 
character  positions  for  Item  No.  17  and 
the  Footnote  ID  are  revised  to  244-249 
and  250-253.  respectively. 

In  Schedule  F8.  Record  06,  the  Plant 
Reported  Codes  are  revised  (one  of  the 
two  "other  utility"  codes  was  deleted) 
and  the  remaining  "other  utility"  code  is 
identified  in  new  Item  No.  99a,  character 
positions  193-217.  -^ 

In  Schedule  F8.  Record  23.  the 
character  positions  for  Item  Nos.  235- 
238  are  revised. 

In  Schedule  F8,  Record  37,  a  Utility 
Plant  Reported  Code  is  added  in 
character  position  12. 

In  Schedule  F8.  Record  sa  the 
character  positions  for  Item  No.  943. 
Salary  and /or  Fee.  are  revised  to  56-67. 
.(PR  Doc.  8»-«34  Filed  1-9-89:  6:45  ain| 


DEPARTIIENT  OF  JUSTICE 

Office  of  ttw  Attornay  Qanaral 

28CFRPartO 
(0RtorNa1311-M] 

u«iv9nMin  or  fowvr  oi  mv  Aiiwiiay 
QanaraTa  Auttwrlty 

agency:  Department  of  Justice. 
action:  Final  rule. 


;  This  order  delegates  to  the 
Assistant  Attorney  General  in  charge  of 
the  Civil  Rights  Division  authority  to 
implement  section  105  of  the  Civil 
Liberties  Act  of  198a  Pub.  L  No.  100- 
383.  50  use.  App.  1989b.  The  e^ect  of 
this  delegation  is  to  delegate  to  the 
Assistant  Attorney  General  for  Civil 
Rights  the  responsibilities  and  duties 
assigned  to  the  Attorney  General  by  the 
Civil  Liberties  Act  of  1988.  This  is  done 
to  cany  out  the  Department's 
responsibility  for  the  restitution 
provisions  of  this  Act. 

I  DATE  January  3. 1980. 


8U»HMPITAItY  ■gONMATION:  Thia 

order  deals  with  Agency  management  It 
is  not  required  to  be  and  has  not  been 
published  in  proposed  form  for  comment 
under  5  U.S.C  553(b). 

This  regulation  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  because  it  imposes  no  new 
requirements.  Therefore,  a  regulatory 
impact  analysis  has  not  been  prepared. 

This  regulation  does  not  have  an 
impact  on  small  entities  and.  therefore, 
it  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612). 

List  of  Subjects  fai  28  CFR  Part  • 

Indemnity  payments. 

For  the  reasons  stated  in  the  preamble 
Title  28.  Part  0,  Subpart  J  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART0-{AMENDEO] 

1.  The  authority  citation  for  Part  0  is 
revised  to  read  as  follows: 

Aalfcority:  5  U.S.C  301.  2303,  3103;  0  U.&C. 
1103. 1324A.  1427tg);  15  U.S.C.  844{k):  18 
U.S.C.  2254.  3621.  3622.  4001.  4041.  4042.  4044. 
4062.  4201  et  teq.,  a003(b):  21  U.S.C.  871. 
881(d).  904:  22  U.S.C  2B3a.  1621-1645o.  1622 
note:  28  U.S.C  509.  SIO  515.  516.  519.  524.  543. 
552,  552a.  Saft  31  U&.C  1108. 3801  et  seq..  SO 
U.S.C  App.  19a9b.  20O1^2O17p;  Pub.  L  Na  91- 
513.  sec  SOI:  EO  11919:  EG  11287;  EO  11300. 

2.  In  1 0.S0,  General  functions,  a  new 
paragraph  (j)  is  added  to  read  as 
follows: 


tO.50 


-    (j)  Administratioa  of  section  105  of  the 
Civil  Liberties  Act  of  1068  (50  U.S.C 
App.  19896). 

Date:  lanuaiy  3, 1960. 
Dick  laoraBai^i. 

Attorney  General. 

[FR  Doc  8»-474  FUad  1-9-80:  8:45  am] 

)  OOOC  4«W-«MI 


DEPARTMEirr  OF  THE  INTERIOR 

Offico  Of  Surfac*  Mining  Radamatlon 
and  Enforcamcnt 

MCFRParttIS 


Appioval  Of 
Land 


iTWN  contact: 
Robert  K.  Brett.  Redress  Administrator, 
Office  of  Redress  Administration,  Civil 
Rights  Division.  Department  of  Justice, 
Washington.  DC  20530  (202/633-4224). 


AOmcv:  Ofiica  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Final  rale. 


referred  to  as  the  Kansas  plan)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  concerns  a  proposal  to 
assume  responsibility  for  administering 
an  emergency  reclamation  program. 
After  opportunity  for  public  comment 
and  review  of  the  amendment,  the 
Deputy  Director  has  determined  that  the 
Kansas  amendment  meets  the 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  and  the 
Secretary's  regulations  at  30  CFR  Part 
884. 

CFFCCnVE  oatc  January  la  1980. 
ADDNEStct:  Copies  of  die  full  text  of  the 
amendment  are  available  for  review 
during  regular  business  hours  at  the 
following  locations: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Kansas  City  Field 
Office.  1103  Grand  Avenue.  Room  502. 
Kansas  City,  Missouri  64106. 
Telephone:  (816)  374-«405 
Kansas  Department  of  Health  and 
Environment,  Surface  Mining  Section, 
Bureau  of  Waste  Management,  1501 
South  Joplin.  P.O.  Box  141&  Pittsburg. 
Kansas  66762.  Telephone:  (314)  231- 
8615 
FOR  FWrrHER  INPOmiATlON  CONTACR 
Mr.  William  J.  Kovacic,  Director,  Kansas 
Gty  Field  Office,  (816)  374-6405. 
•UPPLEaKNTARV  I 


;  OSMRE  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Kansas  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan  (hereinafter 


LBackground 

The  Secretary  of  the  Interior 
conditionally  approved  the  Kansas 
AMLR  program  on  February  1. 1982. 
Information  pertinent  to  the  general 
background,  revisions,  and  amendments 
to  the  initial  program  submission,  as 
well  as  the  Secretary's  findings  and  the 
disposition  of  comments  can  be  found  in 
the  February  1. 1982.  Federal  Register 
(47  FR  4513).  Deficiencies  that  resulted 
in  the  conditional  approval  were 
corrected  by  the  State,  and  on  June  3, 
1983.  all  conditions  of  approval  were 
removed  by  OSMRE.  The  Secretary's 
findings  can  be  found  in  the  June  3, 1983 
Federal  Ret^ster  (48  FR  24874). 

Information  concerning  the  previously 
approved  plan  and  the  proposed 
amendments  may  be  obtained  from  the 
agency  offices  listed  under 
"AODMESSCS'*. 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  reclamation  plan  and  the  criteria 
for  plan  approval  (30  CFR  Part  884).  The 
regulations  provide  that  a  State  may 
submit  to  OSMRE  proposed 
amendments  or  revisions  to  the 
approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  or  major  policies  followed  by  tha 
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State  in  the  conduct  of  its  reclamation 
program,  the  Deputy  Director  must 
follow  the  procedures  set  out  in  30  CFR 
884.14  in  approving  or  disapproving  an 
amendment  or  revision. 

n.  Discussion  of  Proposed  Amendment 

By  letter  dated  September  30. 1988, 
Kansas  submitted  a  reclamation  plan 
amendment  to  OSMRE  (Administrative 
Record  No.  AML-KS  93).  The 
amendment  consists  of  procedures  to  be 
used  in  the  implementation  and 
administration  of  emei^gency 
reclamation  projects. 

On  September  19, 1983,  OSMRE 
informed  the  States  and  Tribes  of  the 
opportunity  to  amend  their  reclamation 
plans  to  include  responsibility  for 
administering  emergency  response 
reclamation  activities  (47  FR  42729).  For 
a  State  to  undertake  such  activities  as 
part  of  its  reclamation  program,  it  must 
demonsti-ate  that  it  has  the  statutory 
authority  to  administer  emergency 
reclamation  activities,  the  technical 
capabilities  to  design  and  supervise 
emergency  response  work  and  the 
appropriate  procurement  procedures  to 
quickly  respond  to  emergencies  either 
directly  or  through  contractors.  The 
State  of  Kansas  has  submitted  material 
demonstrating  compliance  with  these 
requirements. 

OSMRE  announced  receipt  of  the 
proposed  amendment  in  the  October  27, 
1988,  Federal  Register  (53  FR  43449- 
43450),  and,  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  its 
substantive  adequacy.  One  public 
comment  was  received  by  November  28, 
1988,  the  close  of  the  public  comment 
period.  Since  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  the  scheduled  hearing  was 
cancelled. 

Following  a  thorough  review  of  the 
Kansas  amendment,  OSMRE  notified 
the  State  on  November  29, 1988.  of  the 
need  for  several  nonsubstantive 
editorial  changes  and  clariHcations.  On 
December  6, 1988.  Kansas  submitted  the 
necessary  clarifications  and  editorial 
corrections.  The  Deputy  Director  has 
determined  that  these  corrections  are 
insignificant  in  nature  and  accordingly 
require  no  further  public  comment. 

Under  SMCRA.  OSMRE  codifies  the 
approved  requirements  of  individual 
States  including  decisions  on  State 
reclamation  plans  and  amendments 
under  parts  900  to  950  of  30  CFR 
Subchapter  T.  Provisions  relating  to 
Kansas  are  found  in  30  CFR  Part  916. 

in.  Deputy  Director's  Findings 

In  accordance  with  Section  405  of 
SMCRA.  the  Deputy  Director  of  OSMRE 


fuids  that  Kansas  has  submitted  an 
amendment  to  its  Abandoned  Mine 
Land  reclamation  plan  and  has 
determined  pursuant  to  30  CFR  884.15 
and  the  criteria  for  assumption  of 
emergency  response  activities  specified 
in  47  FR  42729-42730,  that: 

1.  The  State  provided  adequate  notice 
and  opportunity  for  public  comment  in 
the  development  of  the  plan  amendment 
and  that  the  record  does  not  reflect 
major  unresolved  controversies. 

2.  Views  of  other  Federal  agencies 
having  an  interest  in  the  plan  or 
amendment  have  been  solicited  and 
considered. 

3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  implement  the  amendment 

4.  The  proposed  plan  amendment 
meets  all  requirements  of  the  OSMRE 
AMLR  program  provisions. 

5.  The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

6.  The  proposed  plan  amendment  is  in 
compliance  %vith  all  applicable  State  and 
Federal  laws  and  regulations. 

7.  State  emergency  reclamation 
activities  (47  FR  4272»-42730). 

Kansas  submitted  a  comprehensive    ~ 
package  to  demonstrate  that  it  has  the 
statutory  authority  to  administer 
emergency  reclamation  activities,  the 
technical  capabilities  to  design  and 
supervise  emergency  response  work, 
and  the  appropriate  procurement 
procedures  to  quickly  respond  to 
emergencies  either  directly  or  through 
contractors. 

Based  upon  OSMRFs  substantive 
review  and  after  considering  other 
agency  comments,  the  Deputy  Director 
finds  that  the  Kansas  Department  of 
Health  and  Environment  has  complied 
with  the  emergency  program  guidelines 
and  qualifies  for  assumption  of 
emergency  response  capability  within 
the  constraints  imposed  by  law  and 
Departmental  regulations. 

IV.  Public  and  Agency  Comments 

As  discussed  in  the  section  of  this 
notice  entitied  "Discussion  of 
Amendment,"  OSMRE  solicited  public 
comment  and  provided  opportunity  for  a 
public  hearing  on  the  proposed 
amendment  Since  no  one  requested  an 
opportunity  to  testify,  the  public  hearing 
scheduled  for  November  21. 1988,  was 
cancelled.  One  comment  was  received 
from  the  public  during  the  comment 
period,  which  closed  on  November  28, 
1988.  A  summary  of  the  comment  and  its 
disposition  follows: 

"The  Wyoming  Department  of 
Environmental  Quality  suggested  that 
OSMRE  provide  a  description  of  the 
benefits  that  will  result  to  the  public 
from  transfer  of  emergency  reclamation 


authority  to  the  State  of  Kansas. 
OSMRE  finds  that  the  following  benefits 
will  result  from  such  transfer. 

(a)  Administrative  costs  will  be 
reduced. 

(b)  Accessibility  of  the  administering 
agency  to  the  public  and  response  time 
to  emergency  complaints  will  improve 
because  the  State  Program  office  is 
located  in  the  center  of  the  major  area  of 
historical  emergency  complaints. 

(c)  The  State's  overall  control  of  the 
Abandoned  Mine  Land  Reclamation 
Program  will  be  enhanced. 

The  Wyoming  Department  of 
Environmental  Quality  suggested  that  a 
cost/benefit  analysis  be  performed  to 
ensure  that  the  proposed  transfer  of 
emergency  reclamation  authority  is  in 
the  best  financial  interest  of  the 
Abandoned  Mine  Land  Reclamation 
Fund.  OSMRE  has  performed  an 
analysis  of  State  vs.  Federal  costs  and 
found  that  State  administration  of  the 
program  should  be  less  costly. 

Pursuant  to  30  CFR  884.14(2), 
comments  were  also  solicited  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Kansas  plan. 
No  comments  were  received  in  response 
to  the  solicitation. 

V.  Deputy  Director's  Dedsioa 

Based  upon  the  findings  enumerated 
above,  the  Deputy  Director  is  approving 
the  Kansas  amendment  A  copy  of  the 
approved  amendment  can  be  obtained 
by  contacting  the  offices  Usted  under 
"AOORESSCS". 

VL  Procedural  Matters 

1.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

OSMRE  examined  this  fmal 
rulemaking  under  Executive  order  12291 
and  has  determined  that  on  November 
23, 1987,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3,  4,  7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
disapproval  of  State  AMLR  plans  and 
amendments.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
of  OMB. 

This  rulemaking  was  examined 
pursuant  to  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seq.),  and  the 
Department  of  the  Interior  determined 
that  this  document  will  not  have  a 
significant  economic  efTect  on  a 
substantial  number  of  small  entities.  No 
burden  will  be  imposed  on  entities 
operating  in  compliance  with  the  Act. 
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Z  CompUance  with  the  National 
Bavironmental  Policy  Act 

Furthennore.  OSMRE  has  determined 
that  the  approval  of  State  and  Tribal 
AMLR  plans  and  amendments  is 
categorically  excluded  iram  compliance 
with  the  National  Environmental  Policy 
Act  by  ihe  Department  of  Interior's 
Manual  516  DM  a.  Appendix  8, 
paragraph  &4B(30}. 

3.  Pope/work  Reduction  Act 

lids  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U3.C.  3507. 

Effective  Dale 

The  Rnal  rule  is  effective  upon  date  of 
publication.  Under  5  U.S.C  553(d).  a  rule 
may  not  be  made  effective  less  than  30 
days  after  publication,  unless,  among 
other  things,  good  cause  exists  and  is 
published  with  the  rule.  Good  cause 
exists  to  make  the  final  rule  effective 
upon  publication  because:  (1)  Kansas' 
Department  of  Health  and  Environment 
is  staffed  and  prepared  to  administer  the 
emergency  reclamation  program,  and 
(2]  OSMRE  wishes  to  expedite  grant 
assistance  to  the  State  to  initiate 
emergency  reclamation  work. 

list  of  Subjects  in  3t  CFR  ns 

Coal  mining.  Intergovernmental 
relations.  Surface  mining  Underground 
mining. 

DatMb  luraary  S.  1S89 
RobertLBoUl. 

Deputy  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

PART  gie-KANSAS 

1.  The  authority  citation  for  Part  916  is 
revised  to  read  as  follows: 

Anifaarity:  30  U.S.C.  1201  et  teq. 

2.  Section  916.20  is  revised  to  read  as 
follows: 


ft-MJO    Apprwralefl 

The  Kansas  AMLR  Plan,  as  submitted 
on  October  1, 1981.  and  amended  by 
Kansas  Statute  49-42a  April  14. 1962.  is 
hereby  fully  approved  and  all  conditions 
prohibiting  the  funding  of  State  AML 
construction  grants  are  deleted. 

3.  A  new  Section  916.25  is  added  to 
read  as  follows: 


submitted  on  September  30, 1986.  and 
modified  on  December  6, 1988,  is 
approved.  Copies  of  the  approved  plan 
and  amendments  are  available  at  the 
following  locatians: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Kansas  City  Field 

Office.  1103  Grand  Avenue.  Room  502. 

Kansas  City.  Missouri  04106 
Kansas  Depcutment  of  Health  and 

Environment  Surface  Mining  Section. 

Bureau  of  Waste  Management  1501 

South  Joplin,  P.O.  Box  1418,  Pittsburg, 

Kansas  68782 

(FR  Doc  a9-«oe  Filed  l-»-8S  8:45  am] 


ENVmOMiENTAL  PROTECTION 
AQENCY 

40CFRPart7M 
(OPT8-42071B;  Fm.-3e0»-61 


Tasting  Conaant  Onter  for 
Octamathyicyciotatrasiio; 


aqcncy:  Environmental  Protection 
Agency  (EPA). 
ACnoN:  Final  Rule. 


M1«b28    Approvslef 

>  LanQ  Redainatlon  Plan 


The  Kansas  AMLR  plan  amendment 
allowing  the  State  to  assume 
responsibility  for  administering  an 
emeigency  reclamation  program,  as 


;  This  rule  announces  that  EPA 
has  signed  an  enforceable  testing 
consent  order  with  six  manufacturers  of 
octamethylcyclotetresiloxane  (OMCTS; 
CAS  No.  556-67-2).  who  have  agreed  to 
perform  certain  chemical  fate  and 
environmental  effects  tests  with 
OMCTS.  OMCTS  is  added  to  the  list  of 
Testing  Consent  Orders  in  40  CFR 
799.5000  for  which  the  export 
notification  requirements  of  40  CFR  Part 
707  apply. 

■mcnvi  DATi:  January  la  1989. 
FOM  RNITNKII  WFOMMATION  CONTACr 
Michael  M.  Stahl  Acting  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Rm.  EB-44.  401  M  St., 
SW..  Washington.  DC  20460,  (202)  554- 
1404. 

tUPPlBMNTAIIV  a»OWMATIOII.  Under 
procedures  described  in  40  CFR  Part  790, 
«ix  manufacturers  have  entered  into  a 
testing  consent  order  with  EPA  in  which 
they  have  agreed  to  perform  certain 
chemical  fate  and  environmental  effects 
tests  with  OMCTS. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 


reducing  this  burden,  to  Chief. 
Information  Policy  Branch.  PM-223,  U.S. 
Envm>nmental  Protection  Agency.  401 M 
St..  SW.,  Washington,  DC  20460;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Washingtoa  DC  20503. 

L  rrC  Racoaameodalion 

In  its  15th  Report  to  EPA.  published  in 
the  Federal  Ra^star  of  November  2a 

1984  (49  FR  46931),  the  ITC 
recommended  that  OMCTS  be 
considered  for  chemical  fate  and 
environmental  effects  testing.  Chemical 
fate  testing  included  wrater  solubility, 
octanol/water  partition  coefficient  and 
biodegradation  studies.  The 
recommended  environmental  effects 
testing  included  acute  toxicity  testing 
with  several  species  and.  if  indicated  by 
the  results  of  the  acute  tests,  chronic 
toxicity  tests  with  appropriate  species. 

n.  Propoaad  Test  Rule 

In  die  Federal  Register  of  October  30, 

1985  (50  FR  45123),  EPA  issued  a 
proposed  test  rule  requiring  that 
manufacturers  and  processors  of 
OMCTS  conduct  chemical  fate  and 
environmental  effects  testing  of 
OMCTS.  Chemical  fate  testing  included 
biodegradability  testing  in  water  and 
sediment  using  the  eco-core  method  of 
Bourquin  et  al.  (Ref.  1).  aerobic  and 
anaerobic  biodegradability  tests  in  soil 
and  a  biodegradability  test  in  a  sludge 
system.  Environmental  effects  testing 
included  acute  toxicity  tests  with 
rainbow  trout  fathead  minnow.  bluegilL 
sheepshead  minnow,  silversides, 
daphnids,  mysid  shrimp,  oyster,  and 
freshwater  and  saltwater  algae;  chronic 
effects  tests  with  a  fish,  daphnid.  and 
mysid  shrimp;  bioconcentration  tests 
with  fathead  minnows  and  oysters;  a 
marine  sediment  toxicity  test  and  a 
reproduction  test  with  mallard  ducks. 
EPA  based  this  testing  on  a  finding  of 
potential  for  unreasonable  risk  of  injury 
to  the  environment  under  TSCA  section 
4(a)(l)(A]  and  a  finding  of  substantial 
environmental  exposure  under  section 
4(a)(1)(B).  These  finds  are  more  fully 
described  in  the  proposed  rule. 

III.  Testing  Consent  Order  Negotiations 

After  issuing  the  proposed  test  rule  on 
OMCTS.  EPA  amended  the  regulations 
for  rulemaking  to  expedite  the 
development  of  data  for  risk  assessment 
by  establishing  the  TSCA  section  4 
testing  consent  order  process.  A  consent 
order  is  not  based  on  formal  findings 
and  expedites  testing  while  retaining  the 
same  TSCA  penalty  provisions 
applicable  under  rulemaking. 
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On  March  18, 1988.  the  Silicones 
Health  Council  (SHC)  submitted  a 
proposal  to  EPA  requesting  EPA  to 
develop  a  testing  consent  order  for 
OMCTS  (Ref.  2).  The  SHC  proposal 
contained  most  of  the  testing  that  EPA 
had  included  in  the  proposed  rule.  EPA 
agreed  to  consider  negotiating  a  consent 
order  with  the  SHC  and  issued  a  notice, 
published  in  the  Federal  Register  on 
April  6. 1988  (53  FR  11341),  announcing 
the  decision.  This  notice  also  announced 
the  time  and  location  of  a  public  meeting 
to  initiate  testing  negotiations  on 
OMCTS  and  requested  that  all 
"interested  parties"  who  wanted  to 
participate  in  negotiations  identify 
themselves  to  EPA  by  April  28, 1988. 

Prior  to  the  public  meeting  of  April  20, 
1988  the  SHC  drafted  a  consent  order  on 
OMCTS  and  submitted  it  to  EPA  for 
review  (Ref.  3).  This  draft  was  modified 
by  EPA  and  was  discussed  at  the  public 
meeting  of  April  20  and  a  revised  draft 
was  discussed  at  the  meeting  of  May  11. 
By  December  1. 1988,  six  OMCTS 
manufacturers:  Dow  Coming  Corp., 
Union  Carbide  Corp.,  General  Electric 
Co..  Rhone-Poulenc  Inc.,  Mobay  Corp., 
and  Wacker  Silicones  Corp.,  and  two 
interested  parties,  the  Silicones  Health 
Council  and  the  County  of  Onondaga. 
New  York  had  signed  the  Testing 
Consent  Order  for  OMCTS.  The 
manufacturers  agreed  to  perform  certain 
chemical  fate  and  environmental  effects 
tests  by  specified  dates  according  to  the 
test  standards  in  the  Appendix  of  the 
Consent  Order. 

rV.  Use  and  Exposmv 

OMCTS  is  a  colorless  oily  liquid  «vith 
a  water  solubility  of  approximately  50 
ppb,  a  log  soil-sorption  coefficient  of 
4.45,  a  log  octanol/water  partition 
coefficient  of  3.8,  and  a  vapor  pressure 
of  1  mm  Hg  at  20°C  (Refs.  4  through  10). 


Based  on  data  submitted  under 
section  8(a)  of  TSCA  and  by  Dow 
Coming,  the  1985  importation/ 
production  volume  of  OMCTS  was  110 
to  135  million  pounds  and  is  expected  to 
increase  about  10  percent  per  year  (Ref. 
10).  Approximately  80  percent  of  the 
OMCTS  produced  or  imported  is  used 
on-site  as  an  intermediate  in  the 
production  of  polydimethylsiloxane 
polymers  (Ref.  0  through  12).  These 
polymers  are  used  in  making 
surfactants,  propellants.  lubricants, 
caulks,  sealants,  and  rubber  products 
(Refs.  9, 11,  and  12).  The  remaining  20 
percent  of  OMCTS  is  used  in  spray 
cleaners  and  polishes,  in  paper  and 
textile  sizing  agents,  in  detergents,  as  a 
defoamer  in  inks  and  paints,  and  in 
cosmetic  products  such  as  colognes, 
hairsprays,  and  antiperspirants  (Refs.  11 
and  13).  

The  proposed  rule  on  OMCTS 
included  the  results  of  several 
monitoring  studies  reporting  the 
presence  of  organosilicones  in  rivers 
and  estuaries,  effluents,  sludges,  and 
sediments  at  several  locations  in  the 
United  States.  Europe,  and  Japan.  After 
publication  of  the  proposed  test  rule,  the 
SHC  submitted  the  results  of  a 
monitoring  study  it  had  sponsored  (Ref. 
14).  In  this  study,  15  sediment  samples 
from  3  estuaries  and  8  sediment  samples 
from  4  fi^shwater  sites  were  analyzed 
for  OMCTS  and  organosilicon.  Effiuent 
and  sludge  samples  from  3  waste  water 
treatment  plants  were  also  analyzed. 
Organosilicon  was  found  in  17  of  28 
samples,  but  OMCTS  was  identified  in 
only  1  sediment  sample  from  the  Rouge 
River.  Detroit  and  in  2  sludge  cake 
samples.  EPA  has  reviewed  this  study, 
and,  although  locations  below 
manufactiuing  plants  were  not  sampled, 
the  study  is  sufficient  to  show  that 
OMCTS  is  not  a  widespread 


environmental  contaminant  at 
concentrations  exceeding  50  ppb. 

V.  Tesdag  Program 

A.  Chemical  Fate 

SHC  has  reported  that  OMCTS  is  not 
biodegradable  in  water  and  sediment 
but  due  to  its  volatility,  will  not  persist 
in  receiving  waters  and  sediments  (Ref. 
15). 

Under  the  Consent  Order,  the 
manufacturers  have  agreed  to  determine 
the  solubility  of  OMCTS  in  freshwater 
and  saltwater,  iu  volatility  half-life  in 
freshwater  and  saltwater,  and  its 
biodegradability  rate  in  a  sediment/ 
water  system. 

B.  Environmental  Effects 

Several  acute  toxicity  tests  were 
summarized  in  the  proposed  rule.  EPA 
Judged  all  the  test  data  inadequate 
because  they  were  based  on  nominal 
test  concentrations  that  exceeded  the 
water  solubility  of  OMCTS.  Available 
bioconcentration  data  indicate  that  the 
bioconcentration  factor  for  OMCTS  in 
fish  may  be  as  high  as  10,000. 

On  February  ia  1988.  Dow  Coming 
Corporation  submitted  the  results  of  a 
recentiy  completed  daphnid  chronic 
toxicity  test  writh  OMCTS  to  EPA  under 
section  8  (d)  and  (e)  of  TSCA  (Ref.  16). 
These  data  suggested  that  OMCTS  was 
toxic  to  daphnids  at  a  concentration  as 
low  as  10  ppb.  Since  similar  adverse 
effects  were  seen  in  the  daphnids 
exposed  to  the  solvent  control  EPA  and 
Dow  Coming  consider  these  data 
unreliable  and  inadequate  to  assess  the 
toxicity  of  OMCTS. 

In  the  Consent  Order,  the 
manufacturers  agreed  to  a  tiered  testing 
program.  Tests  agreed  upon  are 
presented  in  the  following  table. 


Table.— Testing  Plan  for  OMCTS 


Test  methods 


Sl«t 


TtorlTMls 


SotuMtty  test  In  Iresh  water. 
SotuMily  leal  in  saK  «Mler_ 
Aquatic  haH-iie 


AquetK  btoctogradalion . 
Acute  loncJty,  < 


40  CFH  796.1800- 
40  CFR  796.1860- 

Sii*h» 

Bourquin  » 


Acute  toxicity,  daptviid 

Acute  toxicity,  rainbow  Iroul 

Acute  toxicily,  n/nenOt  or  aheepahead  nrinnow.. 

Acute  loxidty.  mysid  stvimp 

Chfonc  toxKily,  daphmd.. 


Bioconcentration,  lattiead  mmncw . 


40  CFR  797.1050.. 
40CFR797.1300_ 
40  CFR  797. 1400- 
40  CFR  797  1400.. 
40  CFR  797. 1930- 
40  CFR  797.1330- 
40  CFR  797.1520.. 


TIarHTa 


Fiah  earty  Me  stage  teat- 


Sedmant/invertebrala  lasl- 


40  CFR  797.1600.. 
Adama  • 


8 

10 

8 

10 

8 

10 

12 

16 

12 

16 

12 

16 

12 

16 

12 

16 

12 

16 

12 

16 

12 

16 

18 

24 

18 

24 

■  Mentha  after  the  etiacSw*  data. 
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Semnet 


Smm.  JR.  Bon*mnm.  DC.  Jr..  «id  HtynM.  O.L  "PradMlon  o(  »w  votaHlzaiion  raiM  cH  Ngh-voMMy  chemicals  Irom  natural  «Mlar  bodaa."  BmlmwrnnM 
jrtf  Ttehnotoof  f4'133>-1337  (I960). 
*  Bowqiin.  A.w!7l«>od.  MX.  wd  (Wnaa,  R.L  "An^^Mcaal  (Mcrobial  acoayaiam  lor  dalarrnlnlng  aDads  and  Ma  o(  tCMdcants  m  a  aaN-marah  anMronmarH" 


D»\9tBaHmm  in  inikmiml maobUoy.  iaiafr-i0l.  (1977) 

M^iomwd  or^  N  ««y  LC80  ftom  T)ar  I  la  <1  mo/l  or  Iha  MATC  trorn  tha  daptwid  chronic 
•Adviw.  WJ..  Kimarta,  R.A..  artd  Moahar.  R.Q.  "Aquatic  maty  ■waatwi'H  o(  chai 


Savanlh  Srnpoalum.  ASTM  STP  964.  n.O. 
429-4S3  (1965^ 


"Aquatic 
CJrtwal. 


a  Purdy.  and  R.C.  Bahnar,  Edi..  Amarican 


la  <0.1  mo/L 

'    '  to  Mdbnants."  Irt  "AquaHc  Toidcotogy  and  Hai 
Sodaty  tor  Taaling  and  Matartala.  PhUadalphia.  PA. 


PP- 


In  tier  L  the  manufacturer*  will 
perform  all  the  required  chenucal  fate 
teats,  the  acute  tests  with  algae, 
daphnid,  rainbow  trout,  a  marine  fish, 
and  mysid  shrimp,  and  a 
bioconcentration  test  with  fathead 
minnows,  and  will  repeat  the  chronic 
toxicity  test  with  daphnids.  Tier  n 
testing  includes  a  flsh  early  life  stage 
toxicity  test  and  a  test  to  determine 
sediment  toxicity  to  benthic 
invertebrates.  Tier  II  tests  will  be 
performed  only  if  any  of  the  LCSO's  from 
the  tier  I  tests  are  <1  mg/l.  or  the 
maximum  acceptable  toxicant 
concentration  (MATC)  from  the  daphnid 
chronic  test  is  <0.1  mg/L  If  no  such 
adverse  effects  are  observed  in  any  of 
the  tier  I  tests,  tier  II  testing  is  not 
required. 

EPA  is  not  requiring  that  the 
manufacturers  perform  all  the  acute 
tests  that  were  identified  in  the 
proposed  rule.  EPA  believes  that  if  acute 
toxicity  is  observed  data  on  five  species 
are  sufficient  to  assess  the  acute  toxicity 
of  OMCTS  to  aquatic  organisms.  EPA  is 
not  including  a  mysid  chronic  test  in  tier 
n  because  EPA  believes  that  both  the 
toxicity  data  from  the  daphnid  life  cycle 
test,  and,  if  triggered,  the  Tish  early  life 
stage  test  and  the  sediment  test  with  the 
midge,  will  be  sufficient  to  assess  the 
chronic  toxicity  of  OMCTS. 

EPA  is  not  requiring  a  reproduction 
test  in  mallard  ducks  because  available 
health  effects  data  demonstrate  that 
OMCTS  is  not  toxic  to  mammals,  and 
thus  is  not  expected  to  be  toxic  to  ducks. 
The  rat  oral  LC50  is  >  2.0  g/kg  and 
antifoam  A  (5  percent  OMCTS)  had  no 
adverse  effects  on  rats  in  a  2-year 
feeding  study  (Ref.  17). 

The  manufacturers  agreed  to  perform 
the  testing  according  to  cited  EPA  test 
standards  and  a  specified  test  schedule. 
Tier  I  testing  will  be  completed  in  16 
months  with  interim  status  reports  due  6 
and  12  months  after  the  date  of 
publication  of  this  notice.  If  tier  n  testing 
is  required,  it  %vill  be  completed  in  24 
months  with  an  interim  status  report  due 
after  18  months. 

EPA  and  the  manufacturers  recognize 
that  OMCTS  is  a  volatile  substance  that 
is  soluble  in  water  at  extremely  low 
concentrations  and  that  a  test  method 
does  not  exist  to  measure  OMCTS  at 
concentrations  below  30  ppb.  Also, 
additional  efforts  are  needed  to  develop 
test  systems  that  can  generate  stable 


concentrations  of  OMCTS  in  water.  The 
manufacturers  will  work  on  the 
development  of  such  methods  and  test 
systems  during  the  period  after 
signature  of  the  Consent  Order  and 
before  the  first  test  in  tier  I  is  performed. 

EPA  will  use  the  data  generated  by 
these  tests  to  determine  the  risk  of 
adverse  environmental  effects 
associated  with  the  manufacture,  use, 
and  disposal  of  OMCTS. 

VL  Export  Notificatkw 

The  issuance  of  this  Testing  Consent 
Order  subjects  any  person  who  exports 
or  intends  to  export  OMCTS  to  the 
export  notification  requirements  of 
section  12(b)  of  TSCA.  The  specific 
requirements  are  listed  in  40  CFR  Part 
707.  In  52  PR  23548  of  )une  23. 1967,  EPA 
issued  40  CFR  790.5000  as  a  listing  of 
testing  consent  orders  issued  by  EPA. 
This  listing  serves  as  notification  to 
persons  who  export  or  who  intend  to 
export  chemical  substances  or  mixtures 
which  are  the  subject  of  testing  consent 
orders  that  40  CFR  Part  707  applies. 

V1L  Rulemaking  Racocd 

EPA  has  established  a  record  for  this 
rule  (docket  number  OPTS-42071B).  This 
record  contains  the  information  EPA 
considered  in  developing  this  rule  and 
the  Consent  Order  and  includes  the 
following  information. 

A.  Supporting  Documentation 

(1)  Testing  Consent  Order  for  OMCTS. 

(2)  Federal  Register  notices  pertaining 
to  this  rule  and  Consent  Order 
consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  OMCTS  to  the  Priority 
List  (49  FR  46031:  November  29, 1964). 

(b)  Rules  requiring  TSCA  section  8(a) 
and  8(d)  reporting  on  OMCTS  (49  FR 
46739  and  46741:  November  28. 1984). 

(c)  Notice  of  EPA's  proposed  test  rule 
for  octamethylcyclotetrasiloxane  (50  FR 
45123:  October  30, 1985). 

(d)  Notice  sohciting  interested  parties 
for  developing  a  Testing  Consent  Order 
for  OMCTS  (53  FR  11341;  April  6, 1988). 

(3)  Communications  consisting  of: 

(a)  Written  letter. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  siunmaries. 

(4)  Reports — published  and 
unpublished  materials. 
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VIIL  Other  Regulatory  RaquiranMBts 

The  information  collection 
requirements  contained  in  this  mIe  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  this  Paperwork 
Reduction  Act.^44  U.S.C  et  aeq.  and 
have  been  assigned  OMB  control 
number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  induding 
time  for  reviewing  instructions. 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
-    Send  comments  regarding  tiie  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Sub}acU  in  4a  CFR  Part  719 

Testing  procedures. 

Environmental  protection, 

Hazardotis  substances. 

Otemicals,  i 

Chemical  export. 


Recordkeeping  and  reporting 
requirements. 

Dated:  December  28, 1968. 
SuaaaF.Vogl. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

PART  799    (AMEMDEDl 

Therefore,  40  CFR  Part  799  is 
amended  as  follows: 

1.  Ilie  authority  citation  continues  to 
read  as  follows: 

Audwrity:  15  US.C  2803, 2611.  282S. 

2.  Section  799.5000  is  amended  by 
adding  the  following  diemical  substance 
in  Chemical  Abstract  Service  (CAS) 
Registry  Number  order  to  the  table  to 
read  as  follows: 


1799^000    Testing 


CASNa 


Subatanoaor  mlidure  nama 


Tasting 


566-«7-4. 


Odamaltiytoycl^letoasSoocana - 


OswScaHaia- 


[biaart  FR  dMal. 
iFRdaMi 


(FR  Doc  89-298  FOed  1-»-«9: 9M  am] 


DEPAfmiENT  OF  COMMERCE 


50CFRPartt44 
(Dedwl  No.  90928-9199) 

AHanttc  DMfiities,  Delayed 
Enforoenient  of  CoHsctioO'^f* 
HiiuiiiiauMi  ne<|uirenieni 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  delayed  enforcement 
of  coUection-of-information  requirement 


r.  NOAA  announces  a  delay  in 
enforcement  of  the  coUection-of- 
information  requirement  applicable  to 
conunercial  seafood  dealers  and 
processors  who  possess  billfish.  This 
delay  is  necessary  because  the 
collection-of-information  requirement 
has  not  yet  been  approved  by  the  Office 
of  Management  and  Budget  (OMB),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA).  Until  approval  by  OMB,  the 
collection-of-information  requirement 
cannot  be  enforced. 


ITNM  CONTACTt 
Rodney  C  Daltcm.  Southeast  Region, 
813-803-3722. 

9UPPLCMCNTAIIY  WTOmUTIOIl  A  final 
rule  to  implement  the  Fishery 
Management  Plan  for  Atlantic  Billfishes 
(FMP)  was  published  September  28, 1988 
(53  FR  37765).  A  detailed  discussion  of 
the  badcground,  issues,  regulations,  and 
classification  of  the  FMP  is  set  forth  in 
the  final  rule  and  is  not  repeated  here. 
The  final  rule  became  effective  October 
28, 1988.  with  the  exception  of  a  phrase 
in  (  e44.7(e)  and  S  644.24(c).  which  were 
added  and  effective  from  October  28 
throu^  December  28. 1988,  and 
SI  e44.7(g)  and  644.24(b),  which  were 
effective  December  27. 1988.  Section 
644.24(b)  specifies  that  with  a  limited 
exception,  a  regulated  billfish  (blue 
marlin,  white  marlin.  sailfiah,  and 
longbill  spearfish)  possessed  by  a 
seafood  dealer  or  processor  will  be 
presumed  to  have  been  harvested  from 
its  management  unit  unless  it  is 
accompanied  by  specified 
documentation  that  it  was  harvested 
from  outside  its  management  unit.  (A 
billfish  from  its  management  unit  may 
not  be  purchased,  bartered,  traded,  or 
sold.)  Section  644.7(g)  prohibits  the 
possession  of  a  billfish  by  a  commercial 
seafood  dealer  or  processor  without  the 


specified  documentation.  The  specified 
documentation  constitutes  a  collection- 
of-information  requirement  subject  to 
the  PRA.  A  request  to  collect  this 
information  was  submitted  to  OMB  for 
approval  and  the  issuance  of  a  control 
number. 

Under  the  final  rule.  {(  644.7(g)  and 
644.24(b)  became  effective  December  27, 
1988.  However,  pursuant  to  the  PRA, 
OMB  approval  is  necessary  before  tlie 
coliedion-frf-inforraation  requirement  is 
enforceable.  When  OMB  approval  is 
obtained,  a  notice  to  that  effect  will  be 
published  in  the  Federal  Register,  and 
SS  644.7(g)  and  644.24(b)  will  be 
enforced. 

It  should  be  noted  that  the  information 
specified  in  50  CFR  Part  246  for  marking 
containers  or  paclcages  of  fish  or  wildUfe 
that  are  imported,  exported,  or 
transfXMled  in  interstate  commerce  are 
in  effect  witliout  regard  to  OMB 
approval  of  the  specified  documentation 
requirements  of  §  644.24(b). 

AoHMfitr  16  U.&C  1801  et  seq. 
Dated:  )annary  5, 1989. 
Rkfaaid  B.  Slooa. 

Acting  Director,  Office  of  Fisheries 

Conservation  and  Management 

(FR  Doc  89-447  Filed  1-5-89:  4:20  pmj 


Proposed  Rules 


Thto  McNon  of  Ih*  FEDERAL  REQISTEn 
oonWns  noHcM  to  tha  puMc  of  the 
prapOMd  iMuance  of  iuIm  and 
raguMons.  Th«  pwpoM  ct  IhoM  na«CM 
ia  to  giva  Merestad  panona  an 
opportunity  to  parlidpcla  in  »w  rula 
maUng  prior  to  tha  adoptton  of  «w  Inal 


OFFICC  OF  PERSONNEL 
MANAOEMENT 

S  CFR  Part  410 


:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rulemaking. 


:  This  document  proposes 
changes  in  the  regulation  implementing 
the  Government  Employees  Training  Act 
so  as  to  eliminate  unnecessary  reporting 
on  training  provided  by  Federal 
agencies  to  State  and  local  government 
employees,  eliminate  an  obsolete 
reference  to  the  report  on  cooperative 
education,  and  update  references  to 
certain  training  forms.  This  document 
also  proposes  changes  in  the  regulation 
on  training  source  determinations  which 
would  eliminate  unnecessary  features 
dealing  with  agencies'  determinations  as 
to  whether  to  use  Government  or  non- 
Govemment  sources  to  meet  their 
training  needs. 

OATC  Comments  must  be  received  oo  or 
before  March  13. 1989. 


:  Send  or  deliver  written 
comments  to:  Office  of  Personnel 
Management.  Office  of  Training  and 
Development  Policy  and  Oversight 
Branch,  Room  1215TC.  1121  Vermont 
Avenue  NW..  Attn:  Mr.  Harold  Segal 
P.O.  Box  7230,  Washington.  DC  20)44. 
RM  RMTHDI  MPOMIATION  CONTACT: 
Mr.  Frank  Masterson.  (202)  632-0780. 
mt^PLBmnTum  MroiiMATieN:  The 
proposals  would  change  the  regulations 
implementing  the  training  law  (5  U.S.C 
4101  et  seq]  in  various  ways  when 
dealing  with  agencies'  reporting  training 
information  to  the  Office  of  Personnel 
Management  (0PM).  All  references  in  S 
CFR  410.901  to  reports  on  training 
provided  to  State  and  local  government 
employees  would  be  eliminated.  OPM 
has  not  found  this  information  oaeful  in 
recent  years  and  has  ceased  asking  for  it 
in  its  annual  request  to  agencies  for 
training  information.  A  reference  in 
paragraph  (d)  of  f  410.901  to  reporting 
on  cooperative  education  programs-His 
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specified  in  the  Federal  Personnel 
Manual  chapter  dealing  widi  those 
programs — would  be  eliminated, 
because  the  report  has  been  dropped 
from  that  diapter.  Lastly,  references  in 
paragraph  (b)  of  i  4104Kn  to  forms  used 
to  transmit  special  information  to  OPM 
would  be  updated  to  reflect  the  forms 
now  in  use. 

He  regulation  dealing  with  training 
tource  determinations.  5  CFR  4ia501, 
would  be  revised  to  eliminate 
uimecessary  provisions.  That  section  is 
based  on  the  training  law  which 
provides.  In  5  U.&C  4118(b)(2).  that 
OPM  authorize  in  its  regulations  training 
by,  in,  or  through  non-Government 
facilities  "only  after  the  head  of  the 
agency  concerned  determines  that 
adequate  training  for  employees  by,  in. 
or  through  a  Government  facility  is  not 
reasonably  available  •••••.  The  initial 
advice  in  the  Federal  Personnel  Manual 
dealing  with  this  matter  stated  that 
agencies  ordinarily  would  consider 
whether  new  programs  could  be 
established  in  time  to  meet  a  training 
need.  However,  the  regulation  initially 
adopted  by  OPM  in  implementation  of 
this  provision  of  the  law  merely 
addressed  the  use  of  reasonably 
available  training  facilities,  not  the 
establishment  of  training  facilities. 
There  was  no  hard-and-fast  obligation 
to  consider  the  establishment  of  new 
"in-house"  training  programs  if  it  had 
none  to  meet  its  needs  and  adequate 
training  were  available  elsewhere. 

The  present  i  410.501  (issued  in  1960) 
requires  that  an  agency  which  lacks  in- 
house  training  to  meet  its  need  and  finds 
nothing  available  elsewhere  in 
Government  determine  whether  it  can 
establish  new  in-house  training  in  time 
to  meet  its  need.  If  it  can  do  that  the 
agency  is  then  to  estimate  the  cost  of  the 
new  "in-house"  training  so  as  to 
compare  it  to  the  cost  of  using  a  noo- 
Government  facility.  While  an  agency 
may  give  consideration  to  the 
establishment  of  new  in-house  training 
law  which  suggests  that  an  agency 
would  be  required  to  go  to  that  length 
before  using  a  non-Government  facility. 
This  feature  of  the  regulations 
unnecessarily  mixed  determinations 
made  imder  the  training  law  on  use  of 
training  facilities  and  determinations 
made  under  agency  and  Executive 
Branch  policies  on  the  establishment  of 
training  facilities. 

This  blending  of  disparate 
determination*  came  about  after  it  was 


decided  that  Federal  employee  training 
was  to  be  viewed  as  a  "commercial 
activity"  under  Office  of  Management 
and  Budget  Circular  No.  A-76  (which 
deals  with  the  performance  of 
commercial  activities).  The  provision  in 
the  training  law  died  above  was  then 
interpreted  as  covering  the  same  ground 
as  Circular  A-76  which  deals,  among 
other  things,  with  the  creation  of  new 
commercial  activities  by  Federal 
agencies.  This  interpretation  brought 
about  an  unnecessary  requirement  that 
an  agency  hypothesize  the  creation  of 
an  in-house  training  activity,  as 
explained  above,  before  using  a  non- 
Govenmient  source.  The  proposed 
revision  of  material  now  in  paragraph 
(a)  of  i  410.501  would  remove  this 
unnecessary  feature  and  make  other 
changes  in  the  interest  of  simplification. 

Another  feature  of  the  change  adopted 
in  1900  for  I  4ia501  was  Intended  as  a 
means  of  reconciling  what  was 
perceived  at  the  time  as  a  conflict 
between  the  training  law  and  Circular 
A-78.  It  was  assumed  that  the  process 
used  under  the  training  law  in  justifying 
the  use  of  training  from  a  non- 
Govemment  source  had  to  be  blended 
with  the  A-7e  process  of  determining 
whether  an  agency's  in-house  training 
should  be  performed  instead  by  a  non- 
Govemment  source.  As  a  result  it  was 
determined  that  an  exception  would  be ' 
needed  to  assure  that  agencies,  in 
following  Circular  A-76.  did  not  run 
afoul  of  the  training  law.  It  was  felt  that 
agencies  would  come  into  conflict  with 
the  training  law  if  they  exercised  the 
option,  afforded  in  A-76,  to  contract  out 
small  activities  without  going  through  a 
cost-comparison  process.  Hence,  the 
1960  regulations  authorized  OPM  to 
prescribe  alternative  procedures  for 
cost-comparison  studies  of  small 
training  acdvilies  in  lieu  of  the  A-78 
cost-comparison  process. 

Various  decisions  could  be  made  by 
agency  management  affecting  the 
availability  of  in-house  training  to  meet 
particular  training  needs.  Management 
could  decide  to  consolidate  training 
activities  and  transfer  one  of  them  to  a 
different  geographic  area,  thus  rendering 
in-house  training  in  one  of  the  areas 
unavailable.  Or,  agency  management 
could  decide  to  abolish  a  training 
activity,  thus  making  the  agency's 
constltuant  organizations  dependent  on 
non-Government  sources  if  adequate 
training  were  not  available  alsewhare  la 
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the  Government  Or,  management  could 
decide  to  contract  out  a  training  activity. 
Each  of  these  decisions  would  affect  the 
"availability"  of  in-house  training  yet 
would  be  independent  of  determinations 
made  under  the  training  law  on  use  of 
training  sources  to  meet  instances  of 
needed  training. 

The  training  law  does  not  force  an 
agency  to  make  cost  comparisons  before 
deciding  to  terminate  or  contract  out  a 
training  activity.  If  an  agency 
determines,  for  whatever  reason,  that  it 
would  not  be  feasible  to  continue  or 
expand  an  existing  training  activity,  or 
establish  a  new  training  activity — or 
would  not  be  justified  in  doing  so  under 
Circular  A-76 — its  subsequent  use  of  a 
non-Government  source  without 
reference  to  in-house  performance 
would  not  contravene  5  U.S.C 
4118(b)(2). 

Another  provision  in  §  410.501. 
adopted  in  1980.  authorized  OI^  to 
approve,  after  consultation  with  the 
Office  of  Management  and  Budget 
alternatives  to  Circular  A-76 
procedures,  intended  for  application  to 
training  activities  exceeding  the  small 
activity  "threshold"  in  that  Circular. 
OPM  announced  in  its  Federal 
Persoimel  Manual  that  it  would 
entertain  proposals  from  agencies  for 
such  alternatives.  OPM  has  received  no 
proposal  from  an  agency  under  this 
provision.  Here,  too,  it  should  be  noted 
that  OPM  adopted  a  provision  dealing 
with  the  maintenance/establishment  of 
training  activities,  a  provision  unrelated 
to  the  thrust  of  5  U.S.C.  4118(b)(2). 

In  view  of  the  foregoing,  all  provisions 
in  section  410.501  dealing  with 
determinations  concerning  the 
maintenance  or  establishment  of 
training  activities  are  unnecessary  and 
would  be  removed.  This  would  mean  the 
removal  of  all  of  the  present  paragraph 
(b)  from  §  410.501,  except  for 
subparagraph  (3).  That  subparagraph 
would  also  be  removed,  for  the  reasons 
stated  below. 

The  authority  delegated  to  agencies 
by  the  present  5  CFR  410.506(a)  to  waive 
a  limitation  in  the  training  law  on  the 
amount  of  training  allowable  each  year 
through  non-Government  facilities 
would  be  preserved  but  modified  by 
removing  the  reference  to  cost- 
comparison  studies.  This  would  bring 
S  410.506  into  harmony  with  the 
proposed  revision  of  §  410.501  described 
above.  Revising  S  410.506  would  have 
the  effect  of  broadening  the  authority  of 
agencies  to  waive  the  limitation  on  the 
amount  of  training  allowable  through 
non-Government  facilities.  It  would,  for 
example,  authorize  siich  a  waiver  if  an 
agency  were  to  determine  that  training 
from  non-Government  facilities  was  the 


only  training  available  even  though  it 
made  that  determination  without 
estimating  the  cost  of  creating  in- 
housing  training  to  meet  a  new  need. 

The  reference  to  this  waiver  authority 
appearing  in  the  present  5  CFR 
410.501(b)(3)  restates  what  is  in  the 
training  law  and  is  adequately  covered 
by  5  CFR  410.506(a).  It  is.  therefore, 
unnecessary  and  would  be  removed. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 11291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  410 

Education,  Government  employees. 
Personnel  Management  Office, 
Manpower  training  programs.  Authority 
delegation. 

U.S.  Office  of  Personnel  Management 

Coostaoce  Homer, 

Director. 

Accordingly,  the  Office  of  Personnel 
Mfmagement  proposes  to  amend  5  CFR 
Part  410  as  follows: 

PART  410— [AMENDED] 

1.  The  authority  citation  for  Part  410 
continues  to  read  as  follows: 

AudMxity:  5  U.S.C.  4101,  et  seg^  E.0. 1134a 
3  CFR,  1967  Comp..  p.  275.  i  410.503  also 
issued  under  5  U.S.C.  5364.  S  410.506  and 
S  410.602  also  issued  under  5  U.S.C.  1104. 
S  410.902  also  issued  under  42  U.S.C.  4746. 

2.  Section  410.501  is  revised  to  read  as 
follows: 

$410,501    Oatarminingtheaourcaof 
training. 

If  adequate  training  is  reasonably 
available  from  a  Government  facility  to 
meet  an  agency's  need,  it  shall  use  that 
facility.  If  adequate  training  is  not 
reasonably  available  from  a 
Government  facility,  the  agency  shall 
use  a  non-Government  facility.  The  head 
of  an  agency  will  determine  that 
adequate  training  is  not  reasonably 
available  within  the  Government  when 
either  of  the  following  conditions  is  met: 

(a)  There  is  no  training  within  the 
agency,  and  reasonable  inquiry  has 
failed  to  disclose  training  elsewhere  in 
the  Government  (in  another  agency  or 
an  iiileragency  training  facility),  which 
would  be  available  and  adequately  meet 
its  need:  or 


(b)  Adequate  training  available  within 
the  Government  would  be  more 
expensive,  because  of  the  costs  of 
distance,  time,  or  other  factors,  than 
training  available  from  non-Government 
facilities  which  would  adequately  meet 
the  need. 

3.  Section  410.506(a)  is  revised  to  read 
as  follows: 

{410.506    Waiver  of  Imttations  on  training 
of  employees  through  norvOovammant 
facWties. 

(a)  The  head  of  an  agency  may  waive 
the  limitation  in  section  4106(a)(1)  of 
title  5,  United  States  Code,  if  it  is  in  the 
public  interest  because  the  training  from 
non-Government  facilities  is  the  only 
available  training  or  is  as  effective  as. 
and  less  costly  than,  training  available 
from  Government  facilities. 


4.  Section  410.901  is  revised  to  read  as 
follows: 

i  410.901    Reports. 

(a)  The  reports  required  by  section 
4113(b)  of  title  5,  United  States  Code, 
and  the  reports  required  by  this  section 
shall  be  prepared  for  each  fiscal  year. 
An  agency  shall  submit  a  consolidated 
report  to  OPM  by  the  date  specified 
each  year  by  OPM  in  its  notification  to 
agencies. 

(b)  The  consolidated  report  shall 
include: 

(1)  A  narrative  summary — 

(i)  Outlining,  in  the  first  report  to  OPM 
under  this  section,  the  training  policies 
and  overall  program  of  the  agency  and. 
in  each  subsequent  report,  any  major 
changes  in  policy  or  shifts  in  program 
emphasis; 

(ii)  Describing  the  manner  in  which 
training  has  aided  in  the 
accomplishment  of  the  mission  of  the 
agency  by  providing  skills  and 
knowledges: 

(iii)  Assessing  generally  the  values  of 
training  to  the  agency; 

(iv)  Assessing  generally  the  extent  to 
which  economies  and  improved 
operation  have  resulted  in  the  agency; 
and 

(v)  Providing  other  information  which 
OPM  may  request  concerning  specific 
areas  of  agency  training  activity. 

(2)  A  statistical  summary,  in  the 
format  prescribed  by  OPM,  on  employee 
participation  and  agency  expenditures 
in  training  conducted  throu^  agency, 
interagency,  and  non-Government 
facilities. 

(3)  A  Long-Term  Training  Report, 
OPM  Form  1306,  containing  special 
information  required  by  section 
4113(b)(2)  of  title  5.  United  States  Code, 
regarding  employees  receiving  training 
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by.  in.  or  through  non-Govcnunent 
facilities  for  more  than  120  dajrs. 

(4)  A  Coothbatioos  and  Awards 
Report.  0PM  Form  1307.  containing 
special  information  regarding  employees 
who,  under  authority  of  section  4111(a) 
of  title  5.  United  States  Code,  receive 
from  non-Govenunent  sources 
contributions  or  awards  incident  to 
training  in  non-Government  facilities. 

(5)  A  report  on  personnel  engaged  in 
agency  training  activities,  OPM  Form 
1186. 

(6)  Informatioo  on  the  number  of 
employees  failing  to  fulfill  their 
obligatioos  under  section  4106  of  title  5, 
United  States  Code,  and  a  description  of 
the  action  taken  with  respect  to  the 
recovery  of  the  additional  expenses 
incorred  by  the  Government  in 
connection  with  their  training. 

(7)  Such  other  information  as  OPM 
may  request. 

(c)  OPM  may  grant  exceptions  to  the 
requirements  stated  in  paragraphs  (a) 
and  (b)  of  this  section. 

(FR  Doc  «M28  Filed  l-e-W.  8:45  am] 
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DCPARTMENT  OF  AQRfCULTURE 

FafiiMCB  Home  A<jRiinistfStiOfi 

7  CFR  Part  1930 

Managamant  and  Sup«rv<«ion  of 
Muttipla  Family  Housing  Borrowars 
and  Grant  Raclplanta 

Farmers  Home  Administration, 


USDA. 


Proposed  rule. 


:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  governing  the 
management  and  supervision  of  FmHA 
Multiple  Family  Housing  loan  and  grant 
recipients.  This  action  is  taken  to 
comply  with  OfTice  of  Management  and 
Budget  Circulars  A-73  and  A-128  and 
U.S.  Department  of  Agriculture, 
Departmental  regulations.  Subpart  I  of 
Part  3015  of  Chapter  XXX  of  Title  7.  The 
intended  effect  of  this  action  is  to 
provide  for  better  borrower  auditing 
standards  through  the  implementation  of 
the  above. 

OATU:  Comments  must  be  submitted  on 
or  before  March  13. 1980. 
AOOflBMO:  Subaoit  written  comments 
in  duplicate  to  dte  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch.  FmHA.  Room  8348.  Soath 
Agriculture  Building.  Washington.  DC 
20250.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  during  regular 


work  hours  at  the  above  address.  The 
collection  of  information  requirements 
contained  in  this  rule  have  been 
submitted  to  0MB  for  review  rnider 
section  3S04(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  the  Fanners  Home 
Administratloa^Washington.  DC  20503. 

FOii  KvirTHEn  mFOtmA-no**  contact: 
Booker  Reaves,  Senior  Loan  Officer. 
Multiple  Family  Housing  Servicing  and 
Property  Management  Division.  Farmers 
Home  Administration,  USDA.  Room 
5329,  South  Agriculture  Building.  14th 
and  Independence  Avenue  SW.. 
Washington.  DC  2025a  telephone  (202) 
382-1617. 

tUPWJMPITAWY  WFOWMATIOW.  . 

Classificatiaa 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulations  1512-1,  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  "nonma^or" 
because  there  will  not  be  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  cost  of  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  There  is 
no  impact  on  proposed  budget  levels, 
and  funding  allocations  will  not  be 
affected  because  of  this  action. 

EBvironmeDtal  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action,  consisting  only  of  accounting 
changes,  does  not  constitute  a  ma)or 
Federal  action  significanUy  affecting  the 
quality  of  the  human  environment,  and. 
in  accordance  with  the  National 
Environmental  Pohcy  Act  of  190a  Pub. 
L  91-190,  an  Environmental  Lnpcwt 
Statement  is  not  required. 

Regulatory  Flaidfaility  Act 

The  andarsiyied  has  determined  that 
this  actioa  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  becane  it 
contains  normal  business  recordkeeping 
requirements  and  minimal  essential 
reporting  requirements. 


Intsrgoveiuuiantal  CousuHaUoo 

For  reasons  set  forth  in  the  Final  Rule 
related  Notice(s)  to  7  CFR  Part  3015. 
Subpart  V,  48  FR  29115,  |une  24. 1963. 
this  program/activity  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.405    Farm  Labor  Housing  Loans  and 

Grants 
10.415    Rural  Rental  Housing  Loans 
10.427    Rural  Rental  Assistance 

Payments  (Rental  Assistance) 

Background 

This  package  is  an  accumulation  of 
regulation  changes  needed  to  comply 
with  the  requirements  the  Single  Audit 
Act  of  1984.  OMB  Circular  A-128  and 
"Audit  of  Federal  Operations  and 
Programs."  The  primary  changes 
proposed  include  the  following: 

1.  OMB  Circular  A-73,  which  reqidres 
that  audits  submitted  in  accordance 
with  program  requirements,  must  be 
prepared  on  the  basis  of  the  audit 
standards  issued  by  the  Comptroller 
General  of  the  United  States.  These 
standards  are  published  in  "Standards 
for  Audit  of  Governmental 
Organizations,  Programs.  Activities  and 
Functions."  It  is  important  to  note  that 
the  standards  include  the  requirement 
that  the  generally  accepted  Government 
auditing  standards  (GAGAS)  be  used 
instead  of  the  generally  accepted 
auditing  standards  (GAAS).  Audits  must 
be  submitted  by  certain  participants  in 
the  Multiple  Family  Housing  Programs. 
GAGAS  has  three  elements:  (1) 
Financial  and  compliance;  (2)  economy 
and  efficiency;  and,  (3)  program  results. 
FmHA  will  only  be  requiring  auditors  to 
use  the  GAGAS  element  that  provides 
for  financial  and  compliance  audits. 
Basic  financial  statements  should  be 
prepared  in  conformity  with  generally 
accepted  accounting  principles  (GAAP). 
The  change  from  GAAS  to  GAGAS  will 
have  only  a  minimal  effect  on  the 
conduct  of  audits,  since  GAGAS 
requires  the  auditor  to  report  on  the 
entity's  material  compliance  with 
requirements  governing  financial 
assistance  it  received:  and.  GAAP-based 
reporting  requires  disclosure  of  material 
violations  of  legal  and  contractual 
provisions.  Therefore,  it  is  FmHA's 
feeling  that  to  perform  a  GAGAS  audit, 
the  auditor  wowld  have  to  conduct 
similar  tests  of  the  accotmting  records 
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and  such  other  auditing  procedures  as 
considered  in  performing  a  GAAS  audit. 
FmHA  believes  the  proposed  changes 
will  clarify  the  reguLations  and  help 
FmHA  to  serve  the  public  more 
efficiently  while  protecting  the 
Government's  interest 

2.  The  paragraphs  on  audits  of 
borrower  operations  are  revised  to 
comply  with  the  Single  Audit  Act  of 
1984.  Pub.  L  98-502,  and  OMB  Circular 
A-128,  "Audits  of  State  and  Local 
Governments."  The  Single  Audit  Act 
establishes  audit  requirements  for  State 
and  local  governments  that  receive 
Federal  assistance  and  deHnes  Federal 
responsibilities  for  implementing  and 
monitoring  these  requirements.  Section 
7505  of  the  Act  requires  OMB  to  issue 
implementing  guidelines  which  were 
issued  as  OMB  Circular  A-128.  Further, 
the  Circular  directed  Federal  agencies  to 
publish  regulations  implementing  it 

3.  FmHA  expects  to  include  additional 
changes  to  7  CFR  Part  1930.  Subpart  C  in 
the  final  rule.  These  additional  proposed 
changes  are  not  included  for  publication 
in  the  proposed  rule  because  they  are 
items  of  internal  management  not 
directiy  impacting  the  public. 

List  of  Subjacto  In  7  CFR  Pari  1990 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  community  development 
Loan  programs — Housing  and 
community  development  Low  and 
moderate  income  housing  loans — 
Rental.  Reporting  requirements. 

Accordingly.  FmHA  proposes  to 
amend  Part  1930,  Subpart  C.  Title  7. 
Code  of  Federal  Regulations  as  follows: 

PART  1930-GENERAL 

1.  The  authority  citation  for  Part  1930 
continues  to  read  as  follows: 

Autliority:  7  U.S.C.  1989:  42  U.S.C  1480:  S 
U.S.C  301:  7  CFR  2.23:  7  CFR  2.70. 

Subpart  C— Management  and 
Supervision  of  Multiple  Family  Housing 
Borrower*  and  Grant  Redpfents 

2.  In  S  1930.124.  paragraphs  (c)  (1).  (2). 
(3),  (4)  and  (5)  are  redesignated  as 
paragraphs  (c)(3)  (i).  (ii),  (iii).  (iv)  and 
(v);  the  introductory  text  of  paragraph 
(c)  is  revised;  and  new  paragraphs  (c)  (1) 
and  (2)  and  the  title  and  introductory 
paragraph  (c)(3)  are  added  to  read  as 
follows: 


Borrower  budgets,  reports. 
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(c)  Audits  Reports.  All  audits  are  to  be 
performed  in  accordance  with  generally 
accepted  government  auditing  standards 
(G.XGAS).  as  set  forth  in  the  "Standards 


for  Audit  of  Governmental 
Organizations.  Programs.  Acti'vities  and 
Functions"  (1988  Revision),  established 
by  the  Comptroller  General  of  the 
United  States,  and  any  subsequent 
revisions,  (conunonly  referred  to  as  the 
"Yellow  Book").  In  addition,  the  audits 
are  also  to  be  performed  in  accordance 
with  Departmental  regulations,  Subpcirt 
I  of  Part  3015  of  Chapter  XXX  of  Tide  7. 
when  applicable  and  in  accordance  with 
requirements  as  specified  in  separate 
sections  of  this  subpart. 

(1)  State  and  Local  governments  and 
Indian  tribes.  These  organizations  are  to 
be  audited  in  accordance  with  this 
Subpart.  Tide  7  CFR  Part  3015.  Subpart 
I.  and  OMB  Circular  A-128.  with  copies 
of  the  audits  being  forwarded  by  the 
borrower  to  the  FiriHA  District  Director 
and  the  appropriate  Federal  cognizant 
agency,  if  applicable. 

(i)  Cognizant  agency. 

(A)  "Cognizant  agency"  means  the 
Federal  agency  assigned  by  OMB 
Circular  A-128.  Within  the  Department 
of  Agriculture  (USDA).  the  OIG  shall 
fulfill  cognizant  agency  responsibilities. 

(B)  Cognizant  agency  assignments. 
Smaller  borrowers  not  assigned  a 
cognizant  agency  by  OMB  should 
contact  the  Federal  agency  that 
provided  the  most  funds.  When  USDA  is 
designated  as  the  cognizant  agency  or 
when  it  has  been  determined  by  the 
borrower  that  FmHA  provided  the  major 
portion  of  Federal  financial  assistance, 
the  appropriate  USDA  OIG  Regional 
Inspector  General  shall  be  contacted  for 
technical  assistance  related  to  auditing 
matters. 

(ii)  Audit  requirements.  It  is  not 
intended  that  audits  required  by  this 
subpart  be  separate  and  apart  from 
audits  performed  in  accordance  with 
State  and  local  laws.  To  the  extent 
feasible,  the  audit  work  should  be  done 
in  conjunction  with  those  audits. 

(A)  State  and  local  govenunents  and 
Indian  tribes  that  receive  $100,000  or 
more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  OMB  Circular  A-128. 

(B)  State  and  local  governments  and 
Indian  tribes  that  receive  between 
$25,000  and  $100,000  a  year  in  Federal 
assistance  shall  have  an  audit  made  in 
accordance  with  OMB  Circular  A-128  or 
in  accordance  with  FmHA  audit 
requirements.  This  is  an  option  of  the 
State  and  local  government  or  Indian 
tribe.  If  the  election  is  made  to  have  an 
audit  performed  in  accordance  with 
FmHA  requirements,  the  audit  shall  be 
in  accordance  with  paragraph  (c)(3)  of 
this  section. 

(C)  State  and  local  and  Indian  tribes 
that  receive  less  than  $25,000  a  year  in 


Federal  financial  assistance  shall  be 
exempt  from  OMB  Circular  A-128. 

(2)  Nonprofit  organizations.  These 
organizations  are  to  be  audited  in 
accordance  with  OMB  Circular  A-110 
and  paragraph  (3)  of  this  section.  These 
requirements  also  apply  to  public 
hospitals  and  public  colleges  and 
universities  if  they  are  excluded  from 
the  audit  requirements  of  paragraph 
(c)(1)  of  this  section. 

(3)  For  profit  organizations  and  others 
referred  to  this  paragraph  by 
paragraphs  (c)(J)  and /or  (c)(2)  of  this 
section.  For  guidance  in  performing 
audits  under  this  paragraph,  the  USDA  ' 
Offlce  of  Inspector  General  has 
published  an  audit  bulletin  entitled 
"Farmers  Home  Administration — Audits 
of  Recipients  of  FmHA  Loans,  Grants 
and  Guarantees"  (available  in  any 
FmHA  office). 


3.  Exhibit  B  of  Subpart  C  is  amended 
by  removing  the  first  sentence  in 
paragraph  XIII  C  2  c  beginning  with  the 
word  "All"  and  substituting  in  its  place 
the  following  two  sentences: 

Exhitiit  B — Multiple  Housing  Management 
Handbook 


XUI  •  •  • 
C  *  *  * 

2  •  •  * 

c    Audit  report  or  veriffcation.  All 
audits  are  to  be  performed  in 
accordance  with  generally  accepted 
government  auditing  standards 
(GAGAS),  as  set  forth  in  the  "Standards 
for  Audit  of  Governmental 
Organizations.  Programs.  Activities  and 
Functions"  (1988  revision),  established 
by  the  Comptroller  General  of  the 
United  States  and  any  subsequent 
revisions.  State  and  local  governments 
and  Indians  Tribes  must  also  meet  the 
audit  requirements  set  forth  in  Title  7 
CFR  Part  3015,  Subpart  I.  when 
applicable.  For  all  other  borrowers,  the 
USDA  Office  of  Inspector  General  has 
published  an  audit  bulletin  entitled 
"Farmers  Home  Administration — Audits 
of  Recipients  of  FmHA  Loans.  Grants 
and  Guarantees"  (available  in  any 
FmHA  office).  •  *  * 


§1930.124    (Amended] 

4.  In  S  1930.124.  newly  designated 
paragraph  (c)(3)(iii)  is  amended  in  the 
first  sentence  by  changing  the  reference 
"paragraph  (c)(3)  of  this  section"  to 
"paragraph  (c)(3)(iii)  of  this  section." 
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Date:  October  2a  1988. 
Vance  LClMk. 

Adwim'alrator.  Farmen  Home 
Adminutratioa. 
(FR  Doc.  as^MO  FUad  l-S-M;  Sc48  anj 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 

Raqulrad  Capital  Lavati  Fof  Inaurad 
■HMiitiona!  I 


Dale:  December  3a  1988. 

AOOICV:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUKMARY:  The  Federal  Home  Loan  Bank 
Board  (the  "Bank  Board"  or  "Board"),  in 
its  own  right  and  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC"),  has  recently 
proposed  to  amend  its  regulations 
establishing  minimum  capital 
requirements  for  insured  institutions 
whose  accounts  are  insured  by  the 
FSUC  ("insured  institutions,"  "thrift 
institutions,"  or  "institutions").  The 
Board  has  determined  that  it  is 
appropriate,  in  conjunction  with  the 
capital  proposal,  to  raise  the  related 
issue  of  whether  the  fmal  capital 
regulation  should  contain  specific 
provisions  defining  a  particular  level  of 
regulatory  capital  as  an  "unsafe  and 
unsound  condition  to  transact  business" 
for  purposes  of  triggering  the  Board's 
statutory  authority  to  appoint  a 
conservator  or  receiver  for  the 
institution.  The  Board  seeks  public 
comment  on  questions  that  arise  from 
consideration  of  this  "regulatory 
intervention"  issue. 

DATi:  Comments  must  be  received  on  or 
before  February  9,  1969. 
AOOMCSS:  Send  comments  to:  Director, 
Information  Services  Division  Office  of 
the  Secretariat  Federal  Home  Loan 
Bank  Board.  1700  G  Street  NW.. 
Washington,  DC  20552.  Comments  will 
be  available  for  public  inspection  at 
Information  Services.  Federal  Home 
Loan  Bank  Board.  801 17th  Street  NW.. 
Washingtoa  DC  20006. 
FOR  ROTTMtn  MPOMIATKM  CONTACT: 
Robert  Fishman.  Senior  Policy  Analyst, 
(202)  331-4592;  John  Robinson,  Director. 
Pohcy  Analysis.  (202)  331-4587:  Office  of 
Regulatory  Activities,  Federal  Home 
Loan  Bank  System,  801 17th  Street  NW., 
Washington.  DC  20006:  Deborah  Dakin. 
Regulatory  Counsel  (202)  377-6445; 
Theresa  Stark.  Attorney.  (202)  377-7054; 
Karen  Solomon.  Associate  General 


Counsel.  (202)  377-7240,  Regulations  and 

Legislation  Division.  Office  of  General 

Counsel  Federal  Home  Loan  Bank 

Board.  1700  G  Street  NW..  Washington. 

DC  20552. 
^ 

A.  BacKgrauDQ 

Tha  Board  kias  recently  proposed 
substantial  revisioos  to  its  regulations 
defining  regulatory  capital  and 
establishing  minimum  capital 
requirements  for  insured  institutions. 
Board  Res.  No.  88-1342.  53  FR  51800 
(December  23, 1988).  The  proposal 
would  establish  new  capital 
requirements  on  the  basis  of  the  various 
risks  an  insured  institution's  portfolio 
may  present  to  the  FSUC  and  to  the 
institution  itself  ("risk-based  capital 
proposal").  Under  the  risk-based  capital 
proposal  institutions  would  be  required 
to  maintain  a  minimum  capital  level 
equal  to  the  higher  of  two  requirements. 
The  first  would  be  based  ui>on  the  credit 
risk  and  interest-rate  risk  presented  by 
its  portfolio  and  its  level  of 
collateralized  borrowings  and  would 
equal  approximately  eight  percent  of 
risk-weighted  assets.  The  second  would 
equal  two  percent  of  an  institution's 
total  assets,  in  recognition  that  the  risk- 
weighting  provisions  of  the  capital 
proposal  do  not  address  all  risks  to 
which  an  institution  may  be  subject. 

An  institution  could  satisfy  the  first 
capital  requirement  with  a  variety  of 
elements,  including  contributions  to 
capital,  retained  earnings,  maturing 
subordinated  debt  instruments,  and 
general  loan  loss  aUowances.  The 
proposal  would  establish  a  two-tiered 
requirement,  with  certain  components 
qualifying  for  inclusion  as  "core  equity 
capital"  and  othera  restricted  to  use  as 
"supplementary  capital."  "Core  equity 
capital"  would  equal  capital  as 
computed  in  accordance  with  Generally 
Accepted  Accounting  Principles, 
commonly  referred  to  as  "GAAF",  with 
some  modification.  See  53  FR  51812. 
Half  of  an  institution's  capital  as 
determined  under  the  first  test  would 
have  to  be  held  in  the  form  of  core 
equity  capital.  The  second  minimum 
capital  requirement  could  only  be  met 
with  core  equity  capital  Because  all 
institutions  would  be  required  to  hold  an 
amount  of  capital  equal  to  the  higher  of 
these  two  requirements,  no  insured 
institution  could  hold  core  equity  capital 
in  an  amount  below  2%  of  its  total  assets 
and  still  satisfy  its  minimum  regulatory 
capital  requirements. 

Both  the  Board's  current  regulation 
and  the  risk-based  capital  proposal 
provide  that  the  Board  may  require  one 
or  more  corrective  actions,  through 
enforcentent  proceedings  or  otherwise. 


of  thrift  Institutions  that  fail  to  meet 
their  capital  requirements.  See  12  CFR 

5e3.13(d)  (1968)  (existing).  563.13(g) 
(proposed).  These  corrective  actions 
include  requiring  an  insured  institution 
to  increase  capital  hold  meetings  with 
supervisory  personnel  conform  with 
lending  and  investment  restrictions,  and 
restrict  a  variety  of  account  or  deposit 
activitiea.  including  growth.  The  Board's 
policy  is  to  use  these  tools  to  improve 
the  capital  levels  of  insured  institutions 
whenever  possible.  As  part  of  its  overall 
supervision  of  an  insured  institution,  it 
may  enter  into  a  supervisory  agreement 
with  an  institution  that  is  operating  with 
insufficient  capital.  Such  an  agreement 
may  authorize  a  variety  of  actions, 
including  the  replacement  of  an 
institution's  management  or  a 
supervisory  merger.  The  Board's  goal  is. 
as  it  has  always  been,  to  achieve  the 
safe  and  sound  operation  of  all  insured 
institutions,  including  adequate  capital 
levels  for  each  insured  institution,  by  the 
least  disruptive  and  most  effective 
means  available. 

The  Board  is  considering,  and  by  this 
Advance  Notice,  soliciting  public 
comment  on.  whether  its  authority  to 
take  corrective  actions  when  an 
institution  falls  below  its  minimum 
regulatory  capital  levels  should  be 
clarified.  The  Board  contemplates 
regulatory  provisions  establishing 
failure  to  maintain  a  floor  or 
"subminimum"  level  of  capital  as  an 
unsafe  or  unsound  condition  to  transact 
business  for  purposes  of  the  Home 
Owners'  Loan  Act  of  1933  ( "HOLA") 
and  the  National  Housing  Act  ("NHA"). 
Such  a  regulatory  provision  would 
clarify  the  Board's  existing  ability  to 
appoint  a  conservator  or  receiver  before 
an  insured  institution  reaches 
insolvency  if.  in  the  Board's  judgment, 
no  other  effective  regulatory  action 
would  be  sufficient. 

B.  bsues  Presented 

1.  Board's  Authority  to  Establish  Failure 
To  Maintain  a  Required  Level  of  Capital 
as  an  Unsafe  or  Unsound  Condition 

The  HOLA  sets  forth  five  grounds  for 
the  Board's  appointment  of  a 
conservator  or  receiver  for  a  federal 
association.  See  HOLA  section 
5(d)(6)(A).  12  U.S.C.  1464(d)(6)(A).  The 
statute  does  not  require  that  all  of  these 
grounds,  or  any  combination  of  them, 
must  exist  before  such  regulatory 
intervention.  Each,  standing  alone,  may 
support  such  action.  The  grounds  are:  (1) 
lnsolvenc]r;  (2)  substantial  dissipation  of 
assets  or  earnings  due  to  any  violation 
of  law,  rules,  or  regulations  or  any 
unsafe  or  unsound  practices(s);  (3)  an 
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unsafe  or  unsound  conditioB  to  transact 
business;  (4)  willful  violatioB  of  a  cease 
and  desist  order  wkidt  has  become 
final  and  (5)  concealment  of  or  refusal 
to  produce  for  inspection  the  books, 
papers,  records  or  assets  of  the 
institution.  Id  In  addition,  the  NHA 
grants  the  Board  exclusive  power  and 
jurisdiction  to  appoint  the  FSUC  as  sole 
receiver  for  state-chartered  insured 
institutioos  where  it  determines  that 
insolvency,  a  substantial  dissipation  of 
assets,  or  an  unsafe  or  unsound 
condition  exists.*  Neither  statute  further 
defines  these  conditions  in  this  context 
Under  such  circumstances,  the  Board 
has  considered  whether  a  regulatory 
definition  of  an  "unsafe  or  unsound 
condition  to  transact  business"  would 
further  the  statutory  objectives.  The 
Board  believes  that  it  would. 

The  Board  has  the  authority  to  issue 
regulations  to  ensure  the  safety  and 
soundness  of  insured  institutions.  Since 
its  enactment  in  1934.  the  NHA  has 
contained  a  grant  of  general  rulemaking 
authority,  empowering  the  Board  to 
make  rules  to  carryout  the  purposes  of 
the  Act  12  U.S.C  1725(a).  Two  key 
purposes  of  the  NHA  are  the  protection 
of  the  FSUC  fund  from  excessive  risk  • 
and  the  development  and  maintenance 
of  a  safe  and  soimd  economic  system  of 
home  financing.*  See  also  Lincoln 
Savings  v.  Federal  Home  Loan  Bank 
Board.  856  F.2d  1588  (DC  Cir.  1988).  The 
determination  in  a  regulation  of  what 
can  constitute  unsafe  or  unsound 
practices  and  conditions  follows 
logically  from  this  authority. 

In  this  regard,  the  next  question 
presented  is  what  would  be  an 
appropriate  indicator  of  an  unsafe  or 
unsound  condition.  The  Board  believes 
that  an  insured  institution's  capital  level 


'  See  NHA  section  «ie(cHl)tB)(iMI).  12  U.S.C. 
172g(cHl)(BXiKIl.  In  addition,  the  Board  may 
appoint  a  receiver  for  a  itate-chartered  untilution 
on  any  of  the  frve  ground*  enumerated  in  the  HOLA. 
once  it  hat  been  doted  by  a  ttate  authority  and 
certain  technical  requirements  have  been  satitned. 
pursuant  to  section  406(cH2)  of  the  NHA. 

*  The  title  of  the  bill  that  became  the  National 
Housing  Act  idemified  it  as  a  biU  ta  inter  olio, 
"promote  thrift  and  protect  tavingt".  See  also 
specific  provisions  of  the  NHA  which  are  directed 
toward  achieving  this  objective,  e.g.,  12  U.S.C 
1728<b)  (proviaioaa  for  examination  of  insured 
institutioBS  and  (or  reserves);  section  1726(c) 
(provisions  for  safe  management  and  rmancial 
policies):  section  1730  (provisions  regarding  unsafe 
or  unsound  practices). 

*  One  example  lilastrating  this  purpose  is  found 
at  section  403(c)  of  the  NHA.  12  U.S.C  1728(c).  That 
section  provides  that  the  FSUC  may  reject  the 
application  of  a  state-chartered  institution  if  the 
applicant's  "home-rmancing  policy  is  inconsistent 
with  economical  home  financing  or  with  the  purpose 
of  this  subchapter  "  See  also.  78  Cong.  Rec.  11198, 
1119S  (Remarks  of  Representatives  Reilly  and 
Williams)  ((an*  12. 1934);  78 Coiift.  Rec  12(n3-1S 
(Senate  sUleircM  of  objectives  of  tha  NHA)  (June 
ie.lS34). 


is  one  of  the  appropriate  indicia  of  its 
health  and  that  insMlequate  capital  is  an 
appropriate  indicator  of  an  unsafe  and 
unsound  condition  to  transact  business. 
Congress  has  recognized  the  critical 
importance  of  capital  and  the  use  of 
levels  of  capital  as  a  regulatory 
measuremoit  device.  In  the  Competitive 
Equality  Banking  Act  of  1967  ( "CEBA"), 
it  provided  that  the  Board  and  FSUC 
may,  in  their  discretion,  treat  the 
inability  of  a  federal  association  or  an 
insured  institution  "to  maintain  capital 
at  or  above  the  minimum  level  required 
*  *  *  as  an  unsafe  or  unsound  practice" 
[within  the  meaning  of  12  U.S.C  1464(d) 
or  12  U.S.C.  1730(e)).  12  U.S.C.  1464{s)(3); 
1730(t)(3).  This  may  trigger  a  variety  of 
enforcement  actions. 

Additionally,  by  estabUshing  a  CEBA 
a  specific  capital  forbearance  program 
whereby  a  "troubled  but  well-managed" 
institution  "With  net  worth  of  0.5 
pen»nt  or  more,  as  determined  in 
accordance  with  regulatory  accounting 
principles,  may  be  allowed  to  continue 
to  operate  and  be  eligible  for  capital 
forbearance"  if  it  met  certain  conditions 
and  adhered  to  an  approved  capital 
recovery  plan.  Congress  impicitly 
recognized  that  institutions  in  weakened 
capital  conditions  but  not  yet  insolvent 
and  not  qualifying  for  capital 
forbearance  might  not  be  allowed  to 
continue  to  operate.  See  12  U.S.C. 
1467(a).  1730i  (emphasis  added). 

These  provisions,  taken  as  a  whole, 
demonstrate  Congress's  recognition  of 
capital  levels  as  an  appropriate 
standard  for  the  Board  to  use  in 
determining  whether  to  take  a  variety  of 
regulatory  and  enforcement  actions.  It  is 
less  clear,  however,  what  relationship 
Congress  intended  the  capital  adequacy 
provisions  of  CEBA  to  bear  to  the 
Board's  existing  authority  to  appoint 
conservators  and  receivers.  Thus,  the 
Board  requests  comment  on  the 
interaction  of  the  statutory  provisions 
governing  capital  standards  with  those 
governing  the  appointment  of 
conservators  and  receivers  in 
establishing  a  regulatory  definition  of 
unsafe  and  unsound  condition  tied  to 
capital  and  in  implementing  such  a 
definition. 

The  Board  wishes  to  emphasize  that 
nothing  in  this  Notice  shoiild  be 
construed  as  in  any  way  indicating  that 
the  Board  will  not  when  and  where 
appropriate,  use  other  criteria  to 
determine  the  existence  of  an  unsafe  or 
unsound  condition.  For  example,  in  the 
past,  inability  to  meet  liabilities  or 
obligations  has  been  considered 
evidence  of  operation  in  an  unsafe  or 
unsound  condition.  See  Washington 
Federal  Savings  and  Loan  Association 


V.  Federal  Home  Loan  Bank  Board  526 
F.  Supp.  343  (N.D.  Ohio  1981).  Neither 
CEBA  nor  this  Notice  calls  into  question 
the  Board's  authority  to  act  in  such  a 
case. 

Z  Appropriate  Triggers  for  Regulatory 
Intervention 

The  Board  is  considering  establishing 
a  "floor"  capital  requirement  below 
which  an  institution  would,  by 
definition,  be  considered  to  be  operating 
in  an  imsafe  or  unsound  condition  to 
transact  business.  Such  a  requirement 
would  further  the  Board's  goal  of 
providing  institutions  with  sufficient 
incentives  to  conduct  business  in  a 
prudent  manner  as  well  as  providing  a 
"bright  line"  test  for  possible  regulatory 
intervention. 

The  Board  is  considering  setting  this 
requirement  at  a  level  of  1.5%  of  total 
assets,  to  be  held  in  the  form  of  core 
equity  capital.  This  level  is  intentionally 
lower  than  the  alternate  minimum 
capital  requirement  of  2%  of  total  assets, 
also  to  be  held  in  the  form  of  core  equity 
capital  discussed  in  Part  A  above.  As 
discussed  above,  in  Part  B.l,  operation 
below  the  minimum  capital  requirement 
may  be  considered  an  unsafe  or 
unsound  prac//ce.  12  U.S.C  1464(s)(3). 
1730(t)(3).  Today,  the  Board  is 
addressing  establishment  of  a 
"subminimimi"  or  floor  capital  level 
operation  below  which  would  constitute 
an  unsafe  and  imsoimd  condition.  While 
an  unsafe  or  imsound  practice  does  not 
imperil  an  institution  in  a  manner 
necessitating  the  appointment  of  a 
conservator  or  receiver  unless  the 
practice  results  in  the  substantial 
dissipation  of  assets,  the  existence  of  an 
imsafe  or  unsound  condition  calls  for 
decisive  action  by  the  Board  to  protect 
account  holders  and  the  public. 

The  contemplated  subminimum  or 
floor  capital  requirement  would  be  tied 
to  core  equity,  rather  than  total  capital 
because  the  Board  believes  that  core 
equity  capital  provides  the  best 
protection  to  the  FSUC  and  is  the  best 
indicator  of  the  institution's  ability  to 
absorb  losses.  The  Board  solicits 
comments,  with  any  available 
siqiporting  empirical  data,  on  whether 
the  required  level  should  be  higher  or 
lower.  Commenters  may  wish  to  discuss 
whether  this  requirement  should  be  tied 
to  core  equity  capital  or  whether 
tangible  capital  would  be  a  more 
appropriate  measiu^. 

The  capital  floor  would  be  designed 
primarily  to  provide  additional 
protection  to  the  FSUC  by  clarifying 
that  the  Board  may  take  active 
management  control  of  a  deteriorating 
institution  by  appointing  a  conservator 
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or  receiver  where  the  institution  has  not 
reached  insolvency  but  is  in  a 
substantially  weakened,  or  weakening, 
capital  condition. 

Implementation  of  this  objective 
raises  the  further  question  whether  the 
Board  may.  or  should,  act  solely  upon 
the  Hnding  that  an  insured  institution 
has  reached  the  specified  floor  capital 
level.  The  Board  invites  comments  and 
suggestions  regarding  any  other, 
additional  factors  that  should  be 
considered  when  making  the 
determination  that  an  institution  is 
operating  in  an  unsafe  or  unsound 
condition  under  a  scheme  of  regulatory 
intervention. 

The  Board  also  notes  that  fiscal 
constraints,  together  with  other  factors 
such  as  the  impact  of  Board  action  on 
local  economies,  may  make  it  difTicult 
impossible,  or  unwise  for  it  to  take 
action  under  a  regulatory  intervention 
rule  with  respect  to  all  of  the  insured 
institutions  that  have  reached  the  floor 
capital  level  at  any  given  time.  At  the 
same  lime,  the  Board  wishes  to  avoid 
unnecessary  disparity  in  its  treatment  of 
similarly  situated  institutions.  In  this 
regard,  the  Board  invites  suggestions 
about  the  factors  it  should  consider  in 
prioritizing  its  caseload  of  institutions 
found  to  be  in  an  unsafe  or  unsound 
condition. 

The  Board  also  wishes  to  consider 
suggestions  as  to  the  mechanics  of 
establishing  that  an  institution  is  in  an 
unsafe  or  unsound  condition  based  upon 
its  capital  level.  For  instance,  the  Board 
invites  comment  on  whether  it  should 
establish  that  an  institution  has  been 
operating  with  capital  below  1.5%  of 
total  assets  for  some  specified  period  of 
time  prior  to  considering  it  to  be  in  an 
unsafe  or  unsound  condition. 
Commenters  addressing  this  issue  are 
invited  to  discuss  what  f>eriod  of  time 
would  be  meaningful. 

3.  Procedural  Issues 

As  discussed  above,  the  Board  has  the 
authority  under  the  HOLA  and  the  NHA 
to  appoint  a  conservator  or  receiver  for 
an  insured  institution  operating  in  an 
unsafe  or  unsound  condition.  Such  an 
action  could  result  in  a  loss  of  any 
property  interests  held  by  shareholders 
of  stock  institutions  or  members  of 
mutual  institutions.  The  Board  believes, 
however,  that  it  can  create  standards  for 
the  proper  use  of  this  authority  by 
promulgating  regulations  pursuant  to 
section  402  of  the  NHA.  See  Lincoln, 
supra.  In  this  regard,  the  Board  wishes 
to  solicit  comments  on  a  variety  of 
procedural  issues  detailed  below. 

Both  the  current  and  proposed  capital 
regulations  provide  for  a  series  of 
corrective  actions  that  the  FSUC  may 


require  when  an  institution  fails  to  meet 
its  minimum  capital  requirement.  12  CFR 
563.13(d)  (1988)  (current).  563.13(g) 
(proposed).  These  actions  are  wide- 
ranging  and.  while  they  are  aimed  at 
remedying  shortfalls  in  capital,  they  also 
serve  to  place  institutions  on  notice  that 
the  FSLIC  regards  their  capital  levels  as 
dangerously  low.  The  Board  is 
interested  in  comments  that  address 
whether  these  measures  provide  notice 
sufTicient  to  address  any  fairness  or  due 
process  concern  prior  to  a  Board 
determination  that  a  particular 
institution  is  in  an  unsafe  or  unsound 
condition,  or  whether  it  must,  or  should. 
establish  procedures  to  give  notice  and 
an  opportunity  to  respond  to  institutions 
operating  with  capital  approaching  the 
1.5%  level  prior  to  such  determination. 
See  12  CFR  563.14-1  (issuance  of  capital 
directives,  including  an  example  of 
notice  procedures).  In  this  regard,  the 
Board  is  concerned  that  all  institutions 
be  accorded  adequate  procedural 
protections  and  seeks  suggestions  to 
ensure  fair  treatment. 

Additional  fairness  or  due  process 
issues  may  arise  once  the  Board  makes 
a  determination  that  an  institution  is  in 
an  unsafe  or  unsound  condition.  As 
further  discussed  below,  the  Board  has 
formulated  some  preliminary  views  on 
such  issues,  but  invites  commenters  to 
submit  other  analyses  of  the  questions 
raised  here. 

The  Board  believes  that  the  statutory 
provisions  governing  receivership 
challenges  satisfy  any  procedural  rights 
of  the  owners  of  insured  institutions 
found  to  be  in  an  unsafe  or  unsound 
condition.  Both  the  HOLA  and  the  NHA 
provide  that  an  institution  for  which  the 
Board  appoints  a  conservator  or 
receiver  may.  within  thirty  days,  bring 
an  action  in  federal  district  court  for  an 
order  to  remove  the  appointee.  See 
HOLA  section  5(d)(6)(A),  12  U.S.C. 
1464(d)(6)(A):  NHA  section  406(c)(3)(A). 
12  U.S.C.  1729(c)(3)(A).  The  statutes 
further  provide  that  such  an  action  will 
be  given  precedence  over  other  pending 
cases  and,  upon  consideration  of  the 
merits,  the  court  will  either  dismiss  the 
action  or  order  the  Board  to  remove  the 
conservator  or  receiver.  Id. 

In  Fahey  v.  Mallonee.  332  U.S.  245. 
253-54  (1947),  the  Supreme  Court  upheld 
then-current  Board  regulations  (later 
embodied  in  the  HOLA  and  NHA)  that 
provided  for  a  hearing  following,  rather 
than  preceding,  the  appointment  of  a 
conservator  or  receiver  for  a  federal 
association  against  a  due  process 
challenge.  See  also  Federal  Deposit 
Insurance  Corporation  v.  Mallen,  486 

U.S ,  100  L  Ed.  2d  265,  27a  108  Sup. 

Ct (1988)  (unanimous  decision  that 

the  Federal  Deposit  Insurance  Act 


provisions  for  a  hearing  following  rather 
than  preceding  the  suspension  of  an 
indicted  bank  officer  were  justified  by 
the  FDIC's  need  to  be  able  to  act 
promptly  and  effectively  where 
necessary  to  protect  the  interests  of 
depositors  and  to  maintain  public 
confidence  in  banking  institutions).  The 
Board  believes  that  the  statutory 
provisions  for  immediate  judicial  review 
on  the  merits  therefore  afford  adequate 
due  process  for  the  shareholders  of 
insured  institutions  affected  by 
regulatory  intervention,  especially  in 
light  of  the  competing  concern  that 
advance  notice  of  the  Board's  intent  to 
intervene  in  the  case  of  a  particular 
insured  institution  may  itself  cause 
further  reductions  in  the  institution's 
capital  and  a  dissipation  of  its  assets. 
See  Fahey,  332  U.S.  at  253. 

Moreover,  the  regulations  regarding 
the  priority  of  claims  in  a  receivership 
adequately  provide  for  any 
constitutionally  protected  property 
interests  that  shareholders  may  have. 
Section  5e9c.ll(a)(10)  of  Title  12  of  the    , 
Code  of  Federal  Regulations  provides 
that  holders  of  nonwithdrawable 
accounts,  including  stock,  shall  have 
priority,  after  depositors  and  general 
creditors  of  the  institution,  in 
accordance  with  the  written  instruments 
that  evidence  such  claims.  53  FR  25129, 
25133  (]uly  5. 1988). 

While  members  of  mutual  savings  and 
loan  associations  are  not  specifically 
mentioned  in  the  priority  scheme,  the 
courts  have  not  generally  given 
significant  weight  to  a  member's  interest 
beyond  its  deposit  in  the  institution.  The 
courts  have  viewed  a  mutual  savings 
and  loan  member's  interest  as  primarily 
that  of  a  creditor  of  the  association  and 
only  secondarily  as  that  of  an  equity 
owner.  See  Washington  Federal,  526  F. 
Supp.  at  400,  citing  York  v.  Federal 
Home  Loan  Bank  Board,  624  F.2d  495, 
500  (4th  Cir.  1980).  This  view  is 
supported  by  the  fact  that  depositors  of 
a  mutual  institution  are  not  allowed  to 
realize  or  share  in  profits  of  the 
association  but  only  receive  an 
established  rate  of  interest.  In  addition, 
because  members's  deposits  are 
federally  insured  to  the  statutory 
maximum,  they  do  not  share  in  the 
institution's  risk  of  loss.  Id. 

The  Supreme  Court  has  disposed  of 
arguments  made  by  members  of  mutual 
institutions  asserting  an  interest  in 
anything  beyond  their  deposits  as 
follows: 

The  asserted  intereBl  of  the  depositors  is  in 
the  surplus  of  the  banli.  which  is  primarily  a 
reserve  against  losses  and  secondarily  a 
repository  of  undivided  earnings.  So  long  as 
the  bank  remains  solvent,  depositors  receive 
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a  retam  on  Uus  fund  only  as  aa  deaient  of 
the  iaterest  paid  on  their  deposits.  If  a 
depositor  withdraws  from  the  bank,  he 
receives  only  his  deposit*  and  interest  If  he 
continues,  his  only  chance  of  getting  anytbii^ 
more  would  lie  in  the  unlikely  event  of  a 
solvent  liquidation,  a  possibility  that  hardly 
rises  to  the  level  of  an  expectancy.  It 
stretches  the  imagination  very  far  to  attiiliute 
any  real  value  to  such  a  remote  contingency, 
and  when  coupled  with  the  fact  that  it 
represents  nothing  which  the  depositors  can 
readily  transfer,  any  theoretical  value 
reduces  afanost  to  the  vanishing  point* 

The  Board  solicits  comments  on 
whether  the  regulations  regarding 
creditor  priorities  would  satisfy 
constitutional  requirements  for 
compensation  should  the  Board's  action 
be  construed  as  a  taking  imder  the  Fifth 
Amendment  and  whether  speciHc 
provisions  should  be  made  for  a 
member's  equity  interest  in  a  mutually 
held  institution  to  address  the 
possibility  of  that  interest  having  some 
value  in  a  liquidation. 

In  addition,  the  Board  wishes  to 
consider  whether,  and  to  what  extent, 
the  'Takings  Clause"  of  the  Fifth 
Amendment  to  the  United  States 
Constitution  would  apply  in  a  regulatory 
intervention  context  That  clause 
provides  that  private  property  may  not 
be  taken  for  public  use  without  just 
compensatioiL  U.S.  Constitution 
amendment  V.  Owners  of  insured 
institutions  where  a  receiver  is 
appointed  on  groimds  that  an  unsafe  or 
unsoimd  condition  exists,  rather  than  on 
grounds  of  insolvency,  may  argue  that 
the  Board's  appointment  constitutes  a 
Fifth  Amendment  "taking". 

A  preliminary  analysis  of  the  case  law 
suggests  that  such  action  by  the  Board 
would  not  constitute  interference  with 
property  rights  so  as  to  violate  the  Fifth 
AmenHinent.  Courts  have  said  that  the 
purpose  of  the  Fifth  Amendment 
Takings  Clause  is  to  "bar  the 
government  from  forcing  some  people 
alone  to  bear  public  burdens  which  in 
all  fairness  and  justice,  should  be  borne 
by  the  public  as  a  whole."  *  It  is  well 
established  that  Congress  is  entitled  to 
create  statutory  rights  and  liabilities 
that  are  rationally  related  to  a  legitimate 
government  purpose.*  Moreover, 


*  Society  for  Saviagi^.Bomen.y»\3S.\a,\». 

75  Sup.  Ct  me.  sii.  98  LEa.  see  (loss). 

*  Ctautolly  V.  Paiteton  Benefit  Guaranty 
CorporoOoa,  475  U.S.  Zlt  227  (1986)  citing 
Armstrong  v.  United  States.  364  US.  4a  40  (1980). 

*  Motor  6  Equipment  Manufacturers'  Association. 
Inc  V.  EFA.  287  PJd  lOSS.  T1Z7  (DC  Or  1«r«f.  eert 
demed.  Ceaetaiktelort Carp.  ii.Costk.*46US.  962 
tl98tH. 


Congress  can  create  pubbc  programs 
that  aditat  the  benefits  and  burdens  of 
economic  life  to  promote  the  common 
good:  the  government  may  affect 
property  ri^its  imder  such  programs 
without  engaging  in  a  compensate 
taking  imder  the  Fifth  Amendment.* 

In  the  Board's  view,  the  regulation  of 
thrifts  by  the  Federal  government 
constitutes  a  public  program  as 
contemplated  by  the  courts.  By  enacting 
legislation  to  establish  the  Federal 
Home  I^an  Bank  System,  the  Bank 
Board,  and  the  FSLIC  Congress  created 
a  separately  regulated  housing  finance 
industry  after  the  Great  Depression. 
Since  that  time.  Congress  has  seen  fit  to 
adjust  the  parameters  under  which  the 
thrift  industry  operates  as  economic 
conditions  have  changed.  Throughout 
this  period,  however.  Congress' 
intention  has  been  to  establish  a 
government  program  designed  to 
promote  housing  and  protect  depositors. 
It  gave  the  Bank  Board  regulatory 
authority  over  thrifts  and  specifically 
enumerated  the  ^XHmds  upon  which  the 
Board  may  appoint  a  conservator  or 
receiver,  including  grounds  other  than 
insolvency.  It  also  carefully  crafted 
measures  to  provide  a  remedy  to 
challenge  such  an  appointment  by  the 
affected  association. 

The  Supreme  Court  has  not  developed 
a  set  formula  for  determining  when 
justice  and  fairness  require  that 
economic  injuries  caused  by  public 
action  be  compensated  by  Oie 
government*  Recently,  it  has  relied  on 
an  ad  hoc  factual  analysis  to  determine 
whether  a  government  action  constitutes 
a  Fifth  Amendment  taking.  Three  factors 
that  have  particular  significance  in  the 
determination  are:  (1)  The  economic 
impact  of  the  regulation  on  the  claimant 
(2)  the  extent  to  which  the  regulation 
has  interfered  with  distinct  investment- 
backed  expectations:  and  (3)  the 
character  of  the  governmental  action.* 

With  respect  to  the  first  factor,  the 
Court  has  analyzed  regulatory  schemes 
to  determine  whether  those  burdened 
bear  only  their  rightful  portion  of  the 
burden  and  whether  there  exist  any 
provisions  that  serve  to  moderate  the 
economic  impact  of  the  prograiiL'°  In 
determining  the  extent  to  which  the 
regulation  interferes  with  distinct 
investment-backed  expectations,  the 
Court  considers  whether  claimants  have 
advance  notice  of  the  regulation 


^  Coiu>oUy.4nUS.atZli.SeePemCentmi 
Tramportatjon  Co.  v.  New  York  City.  438  U.&  104. 
124  (1978);  Usery  v.  Turner  Elkhom  Mining  Co..  428 
US.  1. 15-lS  (197S). 

• /^n  Cffi^nil  43S  tJ-S.  at  1S4. 

*  a>/ino^.  47S  USl  ai  2ai-Z2S. 

■•  Au»  Centmi  43S  US.  at  137. 


affecting  their  ownership  rights  and  asks 
what  fairness  and  justice  require  by  way 
of  distribution  of  the  burdens  under  the 
regulatory  scheme. ' '  Finally,  when 
attempting  to  determine  the  character  of 
the  governmental  action,  the  Court  asks, 
among  other  things,  whether  the 
government  has  permanently 
appropriated  assets  for  its  own  use  and 
whether  the  action  is  incident  to  a 
public  program  that  adjusts  the  benefits 
and  burdens  of  economic  life  for  the 
promotion  of  the  public  good." 

The  Board's  analysis  of  these  factors 
based  on  the  case  law  leads  it  to  the 
preliminary  conclusion  that  the  actions 
suggested  in  this  notice  would  not 
constitute  a  taking  under  the  Fifth 
Amendment.  First.  Congress,  in  reaction 
to  an  economic  crisis,  determined  that 
regulation  of  the  nation's  financial 
institutions  was  necessary  and 
important.  It  established  the  FSLIC  in  an 
effort  to  promote  public  confidence  in 
the  nation's  thrifts  by  insuring  deposits. 
As  a  condition  of  obtaining  the  benefits 
of  this  overall  goal,  thrift  institutions 
were  subject  to  regulations  reasonably 
aimed  at  protecting  the  safety  and 
soundness  of  the  industry  as  a  whole 
and  the  viability  of  the  FSLIC  fund.  This 
statutory  and  regulatory  scheme, 
incliiding  explicit  factors  that  could 
cause  regulatory  intervention  to  appoint 
a  conservator  or  receiver,  has  been  in 
place  since  the  1930s.  Shareholders  of 
insured  institutions  assume  the  risks 
and  responsibilities  placed  upon  them 
under  this  regulatory  design.  Tbey  are 
not  provided  any  assurance  that  their 
investment  in  a  thrift  insUtuUon 
operating  under  this  statutory  and 
regulatory  scheme  will  continue  to 
retain  its  value  if.  all  regulatory 
requirements  are  not  satisfied. 

Second,  as  discussed  above,  both 
Congress  and  the  Board  have  recognized 
that  capital  levels  are  an  indicator  of  the 
health  of  an  institution.  Further,  the 
operation  of  institutions  below  minimum 
capital  requirements,  especially  where 
such  capital  is  steadily  decreasing, 
erodes  the  public's  confidence  in  the 
industry  as  a  whole  and  endangers  the 
continued  viability  of  the  insurance 
fund.  For  these  reasons,  the  Board 
beheves  that  the  operation  of  an 
institution  at  subminimum  levels  of 
capital  could  be  explicitly  defined  as  an 
unsafe  or  unsound  condition  such  that 
r^ulatory  intervention,  including  but 
not  limited  to  the  appointment  of  a 
conservator  or  receiver,  is  justified. 

Finally,  conservators  and  receivers  do 
not  appropriate  the  assets  of  institations 


"SeeConnofly.«nUS.ata»-Zlf. 
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for  the  government's  own  use.  Instead, 
they  preserve  such  assets  for  the  use  of 
depositors  and  other  creditors  of  the 
institution  who  do  not  invest  in  an 
insured  instituton  with  the  same 
expectations  of  risk  should  the 
institution  fail  to  operate  in  accordance 
with  regulatory  guidelines  as  would  a 
shareholder. 

The  Board  invites  comment  on  all 
aspects  of  this  Notice.  Comments  are 
particularly  solicited  as  to  what 
additional  administrative  or  regxilatory 
procedures  might  be  appropriate  to 
implement  any  rulemaking  on  this 
subject.  After  reviewing  the  comments 
received,  the  Board  anticipates 
promulgating  a  notice  of  proposed 
rulemaking,  including  regulatory 
language  addressing  a  number  of  the 
issues  discussed  in  this  Advance  Notice. 
The  Board  contemplates  that  any  final 
rulemaking  regarding  this  proposal 
might  be  made  effective  30  days  after  its 
adoption.  While  the  risk-based  capital 
proposal  has  an  extended  transition 
period,  the  Board  believes  that  it  is 
important  that  it  take  action  with 
respect  to  institutions  operating  under 
unsafe  and  unsound  conditions 
promptly. 

Finally,  the  Board  has  announced  that 
it  will  be  holding  a  public  hearing  on  the 
risk-based  capital  proposal.  The  Board 
anticipates  a  discussion  of  the 
regulatory  intervention  issues  discussed 
in  this  Advance  Notice  at  that  time.  The 
date  of  the  hearing  will  be  pubhshed  in 
the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
NadiiM  Y.  Wwhintton. 
Assistant  Secretary. 
|FR  Doc.  80-'«04  Filed  1-9-80;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 
14CFRPart39 

(Ooctnt  Na  M-MM-17S-A0] 

AirwortNneee  Oirectlvee;  Boeing 
Model  757  and  767  Seriee  Airplanee 

AOIMCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  757  and  767 
series  airplanes,  which  would  require 
inspection  of  motor  driven  fuel  valve 
actuators  and  replacement  with 
actuators  that  have  been  modified  to 


reduce  corrosion  and  improve  sealing 
around  mating  joints.  This  proposal  is 
prompted  by  reports  of  Boeing  Model 
767  fuel  crossfeed  and  APU  fuel  shutoff 
valve  failures  that  were  caused  by 
corrosion  of  the  fuel  valve  actuator 
housing  that  allowed  moisture  to  enter 
the  actuator  assembly  around  mating 
joint  seals,  which  subsequently  froze  in 
flight  after  cold  soaking.  These  actuators 
are  used  for  all  of  the  fuel  tank  valves 
installed  on  Boeing  Model  757  and  767 
airplanes,  including  the  engine  shutoff 
valves,  APU  isolation  and  shutoff 
valves,  the  fuel  crossfeed  valve,  and  the 
defuel  valves.  This  condition,  if  not 
corrected,  could  lead  to  the  inability  to 
shut  off  fuel  to  an  engine  or  the  APU  in 
the  event  of  fin,  to  correct  fuel  tank 
imbalance,  or  to  allow  use  by  either 
engine  of  all  of  the  usable  fuel  on  board 
the  airplane  after  an  engine  inflight 
shutdown. 

DATIS:  Comments  must  be  received  no 
later  than  February  24, 1989. 
ADOfmscs:  Send  conunents  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
175-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOW  PURTNm  aiMMMATION  CONTACT 

Mr.  Steven  P.  Clark,  Propulsion  Branch, 

ANM-140S:  telephone  (206)  431-1963. 

Mailing  address:  FAA,  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South,  C-68966.  Seattle,  Washington 

98168. 

SUFPLIMCNTAflV  INFOftMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 


in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  siunmarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-175-AD,  17900  Pacific 
Highway  South,  C-66966.  Seattle, 
Washington  98168. 

Discussion 

The  FAA  has  received  reports  of 
Boeing  Model  767  fuel  crossfeed  and 
APU  fuel  shutoff  valve  failures.  The 
failures  have  been  determined  to  be 
caused  by  corrosion  of  the  fuel  valve 
actuator  housing  that  allowed  moisture 
to  enter  the  actuator  assembly  around 
mating  joint  seals,  which  subsequently 
froze  in  flight  after  cold  soaking.  These 
actuators  are  used  for  all  of  the  fuel  tank 
valves  installed  on  Boeing  Model  757 
and  767  airplanes,  which  include  the 
engine  shutoff  valves,  APU  isolation  and 
shutoff  valves,  the  fuel  crossfeed  valve, 
and  the  defuel  valves.  There  are 
between  six  and  eight  actuators 
installed  on  each  airplane.  A  failure  of  a 
fuel  valve  actuator  in  flight  could  lead  to 
the  inability  to  shut  off  fuel  to  an  engine 
or  the  APU  in  the  event  of  fire,  to  correct 
fuel  tank  imbalance,  or  to  allow  use  by 
either  engine  of  all  of  the  usable  fuel  on 
board  the  airplane  after  an  engine 
inflight  shutdown. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  757- 
28A0018  and  767-28A0020,  both  dated 
September  15, 1988,  which  describe  an 
inspection  of  the  fuel  valve  actuators  for 
corrosion,  and  replacement  with 
actuators  that  have  been  modified  in 
accordance  with  Mitsubishi  Electric 
Corporation  Service  Bulletin  AV-31-28- 
1,  in  order  to  reduce  corrosion  and 
improve  the  sealing  around  mating 
joints. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  these 
same  type  designs,  and  AD  is  proposed 
which  would  require  inspection  and 
replacement  of  the  fuel  valve  actuators, 
in  accordance  with  the  service  bulletins 
previously  mentioned. 

There  are  approximately  211  Model 
757  and  249  Model  767  series  airplanes 
of  the  affected  design  in  the  worldwide 
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fleet.  It  Is  estimated  that  126  Model  757 
and  112  Model  767  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD.  It 
would  take  approximately  18  manhours 
per  Model  757  airplane  and  8  manhours 
per  Model  767  airplane  to  accomplish 
the  required  actions;  the  average  labor 
cost  would  be  $40  per  manhour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $126,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
1281Z  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
Implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Exeuctive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Model  757  or  Model  767  airplanes 
are  operated  by  small  entities.  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket 

List  of  Subjects  in  14  CFR  Part  S» 

Aviation  safety.  Aircraft. 

The  i*ropo«ed  Aniendmeiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C  13S4(a).  1421  and  1423; 
49  U.&C  10e(g)  (Revised  Pub.  L  97-449. 
January  12  1963):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 


:  Aplies  to  Model  757  and  767  series 
airplanes  identified  in  Boeing  Alert 
Service  Bulletins  757-28A0(n8  and  767- 
28A0020.  both  dated  September  15. 1968. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
.    To  prevent  freezing  of  motor  driven  fuel 
vaivc  actuators  caused  by  inoishira  ingress 


around  corroded  mating  joint  seals, 
accomplish  the  following: 

A  For  Model  757  series  airplanes:  Within 
ttie  next  60  days  after  tlw  effective  date  of 
this  AD.  visually  inspect  the  left  and  right 
engine  fuel  shutoff  valve  actuators,  engine 
fuel  crossfeed  valve  actuator,  and  Auxiliary 
Power  Unit  (APU)  fuel  shutoff  valve  actuator 
for  aluminum  oxide  corrosion  residue  on 
actuator  screw  heads  and  joining  surfaces  of 
the  actuator  body,  in  accordance  «vith  Boeing 
Alert  Service  Bulletin  7S7-28A0(na  dated 
September  15. 1968.  Any  corroded  actuator 
found  must  be  replaced,  prior  to  further  flight 
with  a  serviceable  part  or  as  an  alternative, 
a  corroded  actuator  may  be  exchanged  with  a 
non-corroded  actuator  from  a  defuel  valve 
position. 

E  For  Model  767  series  airplanes;  Within 
the  next  60  days  after  the  effective  date  of 
this  AD,  visually  inspect  the  left  and  right 
engine  fuel  shutoff  valve  actuators,  engine 
fuel  crossfeed  valve  actuator.  Auxiliary 
Power  Unit  (APU)  fuel  shutoff  valve  actuator, 
and  APU  fuel  isolation  valve  actuator  for 
aluminum  oxide  corrosion  residue  on 
actuator  screw  heads  and  joining  surfaces  of 
the  actuator  body,  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-2aA0020  dated 
September  15, 1968.  Any  corroded  actuator 
found  must  l>e  replaced,  prior  to  further  flight 
with  a  serviceable  part  or  as  an  alternative, 
a  corroded  actuator  may  be  exchanged  with  a 
non-corroded  actuator  from  a  defuel  valve 
position. 

C  Within  one  year  after  the  effective  date 
of  this  AO.  replace  all  fuel  valve  actuators 
with  modified  valve  actuators,  in  accordance 
with  Boeing  Alert  Service  Bulletin  757- 
2&ASXn&  dated  September  15. 1988.  for  Model 
757  series  airplanes,  and  Boeing  Alert  Service 
Bulletin  767-28A0020  dated  September  15. 
1988,  for  Model  767  series  airplanes. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  he  issued  in 
accordance  %vith  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docimients  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seatde, 
Washiiogton,  or  Seattle  Aircraft 
Certification  Office,.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 


Issued  in  Seattle.  Washington,  on 
December  20. 1968. 
DamOikL  Pedenoo. 

Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
[FR  Doc  89-409  Filed  1-9-89.  8:45  am) 


14CFRPartM 

f  Dodnt  2S7Sa;  NPRM  M-17] 

High  Density  Traffic  Airports;  8I0I 
AMocetion  end  Transfer  Hethods; 
Correction 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  profXMed  rulemaking: 
correction. 


n  FAA  is  correcting  an  error  in 
the  Amendment  Number.  In  FR  Doc  88- 
29309.  published  Monday,  December  22, 
1988.  on  page  51628,  please  delete  the 
Amendment  number  93-56  and  insert 
NPRM  88-17. 

FOR  ROTTHCR  MIFOraiATION  CONTACT: 
Dr.  Robert  S.  Bartanowicz.  Office  of 
Rulemaldng  (ARM-1).  (202)  287-9679. 

MicfaMl  D.  Triplett 

Legal  Technician,  Program  Management 

Staff. 

(FR  Doc  89-410  Filed  1-9-89.  a45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redametion 
and  Enforcement 

30CFRPart943 

Withdrawal  of  a  Proposed  Rulemaldng 
To  Amend  the  Texas  Permanent 
Regulatory  Program 

AQCNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Withdrawal  of  Proposed 
Amendments. 

SUMMAWY:  OSMRE  is  announcing  the 
withdrawal  of  a  proposed  rulemaking  to 
extend  the  deadline  for  Texas  to  submit 
proposed  rules  governing  the  training, 
examination,  and  certification  of 
blasters.  The  required  amendments 
were  submitted  before  the  final  rule 
extending  the  deadline  was  approved. 

EFFECnvc  DATE  January  10, 1989. 

FOR  FUfmiBi  INFOmSATION  COSITACT: 

Mr.  )ames  H.  Moncrief.  Director.  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  5100  E. 
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Skally  Oriy*.  SiiH*  SSa  Tulsa.  Oklahoma 
74135:  telephone:  (918)  581-4M3a 
•uPM-nwrrAiiv  mfommtion:  The 
Federal  rule*  at  30  CFR  043.10 
eatabliabed  a  May  15, 1967,  deadline  for 
Texas  to  sabait  ralaa  gowning  the 
training,  examination,  and  cart^cation 
of  blasters.  Texas  was  not  able  to  meet 
that  deadline,  and  in  a  letter  dated  June 
4. 1987  (Administrative  Record  No.  Tx- 
389|.  Texas  requested  an  extension  of 
tile  deadline  until  December  31, 1967.  By 
letter  dated  July  31. 1967  [Administrative 
Record  No.  Tx-363].  Texas  submitted, 
along  with  numerous  other  proposed 
amendments,  proposed  rules  governing 
the  training,  examination,  and 
certification  of  blasters.  OSMRE  was 
not  immediately  aware  that  the  July  31. 
1987,  package  contained  the  blaster 
rules,  and  on  August  18. 1987,  (52  FR 
30830]  OSMRE  published  a  notice  in  the 
Federal  Regblar  announcing  receipt  of 
the  request  to  extend  the  deadline  for 
Texas  to  submit  rules  governing  the 
training,  examination,  and  certification 
of  blasters. 

OSMRE  had  received  the  proposed 
amendments  before  the  notice  proposing 
to  extend  the  deadline  was  published; 
therefore,  the  proposed  rule  published  in 
the  August  18, 1987,  Federal  Ragistar 
extending  the  deadline  for  Texas  to 
submit  rules  governing  the  training. 
examination  and  certification  of  blasters 
is  withdrawn,  and  30  CFR  943.16  is  not 
amended. 

List  of  Sob^acts  b  36  CFR  Part  943 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Rayaawl  L  Lowiis, 
AMUtant  Director,  Weatem  FieU  OperatlcBs. 

Date  Daocmbcr  9a  1988. 
(FR  Doc  a»-«07  FUed  1-«-8S:  8:45  wn] 


MCFRPartt43 

Wtthdrawal  of  a 
To  Amond  tha  T 


Propoaad  Rutamaiilng 


:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
interior. 

AcnoM:  Withdrawal  of  proposed 
amendments. 


:  OSMRE  is  announcing  the 
withdrawal  of  proposed  amendments  to 
the  Texas  permanent  regulatory 
program.  The  proposed  amendments 
consisted  of  chai^ges  to  the  Texas 
regulations  governing  prime  farmland, 
water  quabty  standards  and  effluent 
limitations,  designation  of  lands  as 


unsuitable  for  surface  ooal  mining,  and 

notices  of  violation. 

imcnvi  OATK  Jaauary  10,  isno. 

PON  MnfTNm  MPORMATION  OONTACT: 
Mr.  James  R  Moocrief.  Director,  Tulaa 
Field  Office,  Office  of  SorCaee  Mining 
Reclamation  and  Enforcement  5100  E. 
Skelly  Drive,  Suite  55a  Tulsa,  Oklahoma 
74135:  telephone:  (918)  S81-643a 
SUPPLBMNTAIIV  MfOimATIOM:  By  letter 
dated  October  22. 1966.  (Administrative 
Record  No.  TX-373).  Texas  submitted  a 
package  of  propoaed  amendments  to 
OSMRE.  The  propoaed  amendments 
consisted  of  modlficationa  to  Texas 
regulations  governing  prime  farmland, 
water  qoaUty  standards  and  effluent 
limitations,  designation  of  lands 
unsuitable  for  mining,  and  notices  of 
violation.  OSMRE  announced  receipt  of 
the  amendments  on  December  3, 1966 
(51  FR  43618). 

Texas  followed  the  State  rulemaking 
process  and  solicited  comments  on  the 
proposed  amendments.  Texas  revised 
the  amendments  based  on  oiHnments 
received  and  OSMRE  announced  receipt 
on  February  17, 1966  (53  FR  4645)  of  the 
revised  amendments. 

By  letter  dated  November  29, 1966 
(Administrative  Record  No.  TX-422). 
Texas  withdrew  the  proposed 
amendments,  stating  that  it  Intends  to 
resubmit  them  with  other  amendments 
at  a  futxire  date.  Therefore,  the  revised, 
proposed  amendments  published  in  the 
February  17, 1966  Federal  Ragietar  are 
withdrawn. 

List  of  SubJacU  fan  36  CFR  Part  MS 

Coal  mining,  intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  )«iuiary  4, 1988. 

Raynoad  L.  Lowiie, 

Aasi$tant  Director,  Weetem  FhU  Operottooa. 

[FR  Doc  a0-«O8  FOed  l-«-80(  8:45  am) 

loooaon 


DCPARTIIENT  OF  TRANSPORTATKM 
Coaat  Guard 


33  CFR  Part  165 
(C0013  88-08] 


oacumy  lona;  vnaMt  mov  *>  a* 
Corroctlon 


:  Coast  Guard,  DOT. 
AcnoN:  Proposed  rule;  correction. 

auMMARv:  In  the  Federal  Registar,  Vol. 
53,  No.  236,  dated  December  &  1968, 
commencing  on  p>age  49562,  a  notice  of 
proposed  rulemaking  considering  a 
proposal  to  establish  a  security  zone  in 


the  waters  of  Sinclair  Inlet  immediately 
adjacent  to  the  Puget  Sound  Naval 
Shipyard  Bremerton,  Washington  was 
published.  Upon  further  review  of  the 
coordinates  of  the  proposed  security 
zone  an  error  was  detected. 


FOM  FUNTNUI  MPORMATKM  CONTACTt 
CDR  W.O.  Harper.  (206)  442-1711. 

PART  16S-(CORRECTE01 
§165.1303    [Conaded] 

Paragraph  (a)  of  i  165.1303  entitled 
~Puget  Sound  Naval  Shipyard 
Bremerton,  WA",  is  correctly  added  to 
read  as  foUows: 

•        *        •        «        * 

(a)  Location.  The  following  is  a 
security  zone:  The  waters  of  the  Sinclair 
inlet  encompassed  by  a  line 
commencing  on  the  north  shore  of 
Sinclair  Inlet  at  latitude  4r3r40'N. 
longitude  12r3r29'W:  thence  to 
latitude  4r33'35'N.  longitude 
122*37'28' W;  thence  to  latitude 
4r33'21'N,  longitude  12r37'37'W: 
thence  to  latitude  4r33'02'N,  longitude 
122'38'28'W:  thence  to  latitude 
47*33'02'N,  longitude  122*36'40'W; 
thence  to  the  shoreline  at  latitude 
4r33'23'N,  longitude  122'38'40'W: 
thence  easterly  along  the  shoreline  to 
the  point  of  origin. 

Dated:  DMember  28. 198a 
G.A.  PHMn^loii, 

Captain,  US.  Cooal  Guard  Coaunander, 
Tturteaath  Coaat  Guard  Ditrict  Acting. 
[FR  Doc  88.480  FUed  1-8-80;  8:45  am) 


ENVtRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parta  122  and  403 

IEl*-ffN.-8603-81 

crA  AaneraaiataQ  fwrmn  i*roB>ania, 
I  no  nanonai  mainani  uiacnarya 
Elnilnatton  Syatain;  Ganaral 
Pratraatntant  Ragutetiona  for  Fiiiitlnfl 
and  Naw  Sourcaa:  Pi  mil  is  ale  to 
hnplament  tha  Rocoinroandatlona  ol 
ttM  Domaatic  Sowaga  Stedy 

AOatcr:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  public 
comment  period. 


:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  today  providing  notice  that  the  public 
comment  period  for  proposed 
amendments  to  40  CFR  Parts  122  and 
403  to  carry  out  the  recommendations  of 
the  Domestic  Sewage  Study  is  extended. 
The  proposed  amendments  were 
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published  in  the  Federal  Register  on 
November  23, 1988  (53  FR  47632). 
OATn:  All  comments  on  the  November 
23, 1968  proposed  rule  published  at  53 
FR  47632  must  be  received  on  or  before 
February  22, 1989. 

AOON86SCS:  Interested  persons  may 
submit  written  comments  to  Marilyn 
Goode.  Permits  Division  (EN-336), 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460. 
ran  fuhtmcr  infoimiation  contact 
Marilyn  Goode,  Permits  Division  (EN- 
336),  Environmental  Protectioa  Agency, 
401  M  Street  SW.,  Washington  DC 
2046a  (202)  475-g52a 

SUm^MENTARY  INFOmUTION:  On 

November  23. 1988,  EPA  published 
proposed  amendments  to  40  CFR  Parts 
122  and  403  to  implement  the 
recommendations  of  the  E)omestic 
Sewage  Study.  The  November  23  notice 
set  a  period  of  60  days  for  the  receipt  of 
public  comments.  Since  publication  of 
that  notice,  EPA  has  received  several 
requests  to  lengthen  the  comment 
period.  In  response  to  these  requests, 
EPA  has  decided  to  extend  the  comment 
period  to  February  22, 1989. 

Date:  (anuary  3, 1909. 
Rebecca  W.  Haniner, 
Acting  Assistant  Administrator  for  Water. 
(FR  Doc  88-422  Filed  l-»-89;  8:45  am] 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parta  201-8, 201-13,  and  201- 
39 

Reatructurlng  and  Simpttflcation  of 
Fadaral  Information  Raaourcaa 
Management  Standarda 

AGENCY:  Information  Resources 

Management  Service,  GSA. 

action:  Notice  of  proposed  rulemaking. 


:  The  purpose  of  this  proposed 
rule  is  to  simplify  provisions  on  the  use 
and  implementation  of  Federal 
automatic  data  processing  and 
telecommunications  standards.  It  results 
in  major  changes  in  the  regulatory 
coverage  and  presentation  of  FIRMR 
provisions  on  standards.  The  intent  of 
these  changes  is  to  remove  redundant 
and  non-regulatory  provisions  from  the 
FIRMR  that  may  be  found  in  other 
agency  issuances,  and  to  reorganize  the 
FIRMR  so  that  users  may  more  readily 
locate  standards  provisions  relevant  to 
their  particular  requirements.  The 
changes  do  not  relax  an  agency's 
obligation  to  comply  with  the  standards. 


The  use  of  uniform  standards  permits 
the  integration  and  sharing  of 
information  and  processes  among 
vendors,  and  helps  agencies  maximize 
the  productivity  of  their  investments  in 
information  technology.  Ready  access  to 
information  about  standards 
applicability  and  to  standards 
specifications  is  critical  to  realizing  the 
benefits  standards  can  help  provide.  To 
ensure  that  agencies  have  up-to-date 
standards  specifications  for  use  in 
solicitations  and  contracts,  GSA  plans 
to  publish  and  distribute  its  "ADP  and 
Telecommunications  Standards  Index" 
initially  on  a  semi-annual  basis.  FIRMR 
changes  are  published  infrequently,  and 
continued  inclusion  of  information  about 
standards  and  specifications  in  the 
codified  regulation  will  not  provide  such 
timely  access  as  more  frequent 
distribution  of  the  Index.  These  changes 
will  also  make  FIRMR  coverage  of 
standards  specifications  consistent  with 
Federal  Acquisition  Regulation  (FAR) 
coverage  of  similar  specifications. 

Federal  Information  Processing 
Standards  (FIPS),  and  the  implementing 
specifications  that  are  included  in 
agency  contracts,  can  have  important 
efiects  on  agencies  and  on  businesses 
that  sell  to  the  Government.  Proposed 
changes  to  standards  and  specifications 
Mnll  continue  to  be  published  in  the 
Federal  Register  and  circulated  to 
agency  regulatory  and  standards 
contacts  for  comment,  and  the 
comments  resolved,  before  changes  are 
adopted  and  printed  in  the  Index. 

The  specific  changes  in  this  proposal 
include  the  following.  Information 
regarding  the  apphcability  of  Federal 
standards  is  removed,  the  individual 
standard  "requirements  statements"  for 
inclusion  in  solicitation  documents  are 
removed,  and  overall  policies  and 
procedures  governing  the  use  of 
standards  are  separated  bom 
contracting  policies  and  procedures 
regarding  the  implementation  of 
standards.  In  addition,  contracting 
provisions  are  reorganized  for 
consistency  with  the  FAR. 

Because  these  changes  represent  such 
a  radical  departure  from  current  FIRMR 
provisions,  this  notice  solicits  comments 
not  only  on  the  changes  but  also  on  any 
adverse  impact  the  changes  may  cause. 
Comments  are  specifically  requested  on 
whether  the  proposed  approach  will 
make  the  FIRMR  easier  to  use. 

DATE  Comments  are  due:  March  13, 
1989.  ' 

AOORCSS:  Comments  should  be 
submitted  to  the  General  Services 
Administration  (KMPR).  Project  87.26A, 
Washington,  DC  20405. 


Fon  RjaTNEa  mFomfunoN  contact: 

Margaret  Truntich  or  Mary  Anderson. 
Regulations  Branch.  Office  of 
Information  Resources  Management 
Policy,  telephone  (202)  566-0194  or  FTS, 
566-0194.  The  full  text  of  the  proposed 
rule  for  Project  87.28A  is  available  upon 
request,  by  telephoning  (202)  566-0194  or 
FTS,  566-0194. 

MJPFLCMENTAflY  WrOWMATION.  (1) 
FIRMR  Part  201-8,  Implementation  and 
Use  of  Federal  Standards,  will  be 
removed  and  reserved  and  provisions 
will  be  relocated  as  follows:  (a) 
Provisions  addressing  overall  polidet 
and  procedures  for  using  Federal 
standards  will  be  relocated  in  FIRMR 
Part  201-13,  and  (b)  contracting 
provisions  that  implement  standards  in 
the  acquisition  process  will  be  amended 
and  relocated  in  FIRMR  Part  201-39.  All 
existing  Federal  standard  "requirement 
statements"  for  inclusion  in  solicitation 
documents  will  be  removed. 

(2)  The  changes  proposed  for  FIRMR 
Part  201-13  are  explained  in  the 
following  paragraphs. 

(a)  Reserved  Part  201-13  will  be 
activated  under  the  title.  Operations  and 
Control.  It  will  contain  management 
policies  and  procedures  pertaining  to  the 
use  of  standards  and  other  aspects  of 
information  resources  management 

(b)  Subpart  201-13.1,  Standards,  will 
be  established  to  contain  overall 
policies  and  procedures  for  using 
standards,  including  Federal 
Information  Processing  Standards 
(FIPS),  Federal  Telecommunications 
Standards  (FED-STDS).  joint  FIPS/FED- 
STDS,  and  agency  standards. 

(c)  Other  subparts  in  Part  201-13  will 
be  reserved. 

(3)  The  changes  proposed  for  FIRMR 
Part  201-39  are  explained  in  the 
following  paragraphs. 

(a)  Reserved  Part  39  will  be  activated 
under  the  title.  Acquisition  of 
Information  Resources.  It  %vill  contain 
the  special  acquisition  rules  that  apply 
Govemmentwide  to  information 
resources. 

(b)  Subpart  201-39.ia  Standards,  «vill 
be  established  and  organized  consistent 
with  Part  10  of  the  FAR.  It  will  contain 
policies  and  procedures  from  Part  201-8 
pertaining  to  the  implementation  and 
use  of  requirements  statements  in  the 
acquisition  process.  Provisions  will  be 
amended  by  replacing  the  term 
"requirements  statement"  with  the  term 
"specifications",  removing  the 
applicability  statements  for  individual 
standards,  and  adding  a  requirement  for 
agencies  to  review  the  GSA  "ADP  and 
Telecommunications  Standards  Index" 
to  determine  standards  applicability. 
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(c)  Subpart  201-39.5Z  Solicitation 
Provisions  and  Contract  Clauses,  will  be 
established  and  organized  consistent 
with  Part  52  of  the  FAR.  It  will  contain 
provisions  and  contract  clauses  for 
inclusion  in  solicitation  documents  for 
information  resources.  It  will  provide  a 
provision  for  incorporating  standards 
specifications  in  solicitation  documents 
by  reference  to  the  "ADP  and 
Telecommunications  Standards  Index". 

(d)  All  other  subparts  in  Part  201-39 
will  be  reserved  and  activated  as  other 
FIRMR  contracting  provisions  are 
relocated  in  this  part 

(5)  The  General  Services 
Administration  (GSA)  has  determined 
that  the  proposed  rule  is  not  a  major  rule 
for  purposes  of  Executive  Order  12291  of 
February  17. 1961.  GSA  decisions  are 
based  on  adequate  information 
concerning  the  need  for,  and  the 
consequences  of  the  rule.  The  rule  is 
written  to  ensure  maximum  benefits  to 
Federal  agencies.  This  is  a 
Govemmentwide  management 
regulation  that  will  have  little  or  no  net 
cost  effect  on  society.  The  proposed  rule 
is  therefore  not  hkely  to  have  a 
significant  economic  impact  mi  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.). 

List  of  Sobiacts  in  41  CFR  Parts  201-a, 
201-13  and  201-39 

Computer  technology. 
Telecommunications,  Information 
resources  activities.  Government 
procurement.  Competition,  and  Hearing 
and  appeal  procedures. 
(40  U.S.C  4a6(c)  and  7Sl(f)) 

Dated-  |une  15.  ig6& 
FradL-Sims, 

Acting  Deputy  Commisaioner  for  Federal 
Information  Resources  Management 

(Edltocial  not*:  This  document  was 
received  at  the  OfTice  of  the  Federal  Register 
on  January  4. 1969.) 
|FR  Doc  80-330  Filed  1-0-80:  8:45  am) 


OEPARTMCNT  OF  COMMERCE 

National  Oceanic  and  Almoaphertc 
Aanwwirsuon 

so  CFR  Part  Ml 
IDodwt  Na  tiaTO-aaTOl 

Pacific  Htfftut  Flaherles 


r.  National  Marine  Fisheries 
Service  (NMFS),  NOAA  Commerce. 
AcnOM:  Notice  of  proposed  Pacific 
halibut  catch  sharing  plan  and  request 
for  comments. 


:  NOAA  announces  and 
requests  comments  on  a  proposed  Catch 
Sharing  Plan  developed  by  the  Pacific 
Fishery  Management  Council  (Council) 
to  allocate  the  catch  of  Pacific  halibut  in 
1969  between  Treaty  Indian  and  non- 
Indian  commercial  and  recreational 
fishermen  in  International  Pacific 
Halibut  Commission  (IPHC)  statistical 
Area  2A. 

This  proposal  plan  allocates  the  total 
allowable  catch  of  Pacific  halibut  in 
Area  2A  as  established  by  the  IPHC 
between  domestic  users  in  accordance 
with  the  Northern  PaciHc  Halibut  Act  of 
1962.  The  purpose  of  this  notice  is  to 
solicit  public  comments  on  the  proposed 
plan  before  final  action  is  taken  by  the 
Coiuidl  in  reconunending  approval  by 
the  Secretary  of  Commerce  and 
implementation  by  the  IPHC 
DATES:  Comments  on  the  proposed  plan 
must  be  received  by  January  17, 1989: 
Comments  submitted  on  or  before 
January  10, 1969,  will  be  presented  to  the 
Council  by  NMFS. 

AOONCSS:  Send  comments  to  Holland  A. 
Schmitten,  Director  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE, 
Seattle,  WA  96115. 

FOR  PURTNDI  MIRMIMATWN  CONTACR 

William  L  Robinson.  206-528-6140  or 
Lawrence  D.  Six  at  503-221-6352. 
SUPPlSaKNTAJIV  mfomnation:  The 
Northern  Pacific  Halibut  Act  (Halibut 
Act),  Pub.  L  97-176. 16  U.S.C.  773c(c) 
authorizes  the  Regional  Fishery 
Management  Council  having  authority 
for  the  geographic  area  concerned  to 
develop  regulations  governing  the 
allocation  of  Pacific  halibut  catch  in  U.S. 
Convention  waters  which  are  in 
addition  to,  but  not  in  conflict  with  the 
regulations  of  the  International  Pacific 
Halibut  Conunission  (IPHC).  The 
geographic  area  herein  involved  is  all 
U.S.  marine  waters  lying  south  of  the 
U.S./Canadian  border  including  Puget 
Sound,  known  as  IPHC  statistical  Area 
2A. 

The  Pacific  halibut  harvest  in  Area  2A 
historically  has  been  almost  entirely  a 
commercial  longline  fishery.  In  recent 
years  however,  the  Treaty  Indian  tribes 
have  begun  to  develop  a  commercial 
halibut  fishery,  and  tribal  fishing  effort 
and  harvests  have  increased  from  four 
Treaty  Indian  tribes  with  17,000  pounds 
harvested  in  1986  to  eleven  Treaty 
Indian  tribes  with  over  105.000  pounds 
of  halibut  harvested  in  1988.  In  addition 
non-Indian  recreational  catch  has 
undergone  a  dramatic  increase  from  a 
catch  of  about  saooo  pounds  in  1983  to  a 
peak  catch  of  about  461,000  pounds  in 
1987.  These  increases  culminated  in  a 
combined  harvest  of  over  one  million 


pounds  of  halibut  in  Area  2A  in  1967  by 
Treaty  Indian  and  non-Indian 
commercial  and  sport  users  which 
exceeded  the  maximum  sustained  yield 
of  800,000  pounds  set  by  the  IPHC 
Because  the  increasing  annual  catch 
needed  to  be  controlled  and  reduced  to 
meet  conservation  goals  established  by 
the  IPHC  it  became  necessary  for  the 
Council  for  the  first  time  in  1988  to 
allocate  the  catch  among  the  three  user 
groups. 

In  1988,  the  Council  developed  a 
Catch  Sharing  Plan  (Plan)  in  compliance 
with  a  directive  by  the  Under  Secretary 
of  Commerce  that  the  Pacific  and  North 
Pacific  Fishery  Management  Councils 
should  allocate  halibut  catches  among 
user  groups  if  allocation  is  necessary. 
The  1968  Han  was  based  on  a  total 
allowable  catch  (TAG)  of  75aOOO 
pounds  and  included  a  number  of 
specific  provisions  that  were  described 
in  the  Federal  Register  notice  (53  FR 
7528.  March  9. 1968)  that  announced  its 
approval  by  the  Secretary  of  Commerce 
(Secretary).  Following  approval  by  the 
Secretary,  the  1988  Plan  was  forwarded 
to  the  IPHC  which  adopted 
implementing  regulations.  The  Plan  was 
for  the  1988  fishing  season  only  for 
treaty  Indian/non-Indian  sharing,  and 
for  two  years  (1988  and  1989  seasons) 
for  non-Indian  commercial  and 
recreational  sharing.  In  general,  the  1988 
Plan  provided  the  Treaty  Indian 
fishermen  a  fixed  season  that  was 
projected  to  harvest  no  more  than 
100.000  pounds.  A  reserve  of  50.000 
pounds  was  established  for  Treaty 
Indian  fishermen  to  accommodate  a 
larger  harvest  if  necessary.  Non-Indian 
users  were  allocated  600.000  pounds 
which  were  divided  55  percent  for  the 
commercial  catch  and  45  percent  for  the 
recreational  catch.  In  addition  the 
Council  recommended  recreational 
seasons  and  size  and  bag  limits  that 
were  designed  to  achieve  overall 
recreational  allocation  and  to  distribute 
it  among  four  geographic  areas  within 
Area  2A.  These  recommendations  were 
accepted  and  implemented  by  the  IPHIC 
in  their  1988  regulations.  The  1988  Plan 
and  IPHC  implementing  regulations 
resulted  in  a  harvest  of  about  105,000 
pounds  by  Treaty  Indians,  about  381,000 
pounds  by  non-Indian  commercial  users, 
and  about  256,000  pounds  by 
recreational  users  for  a  total  of  742,000 
pounds  of  halibut  harvested  in  Area  2A. 

A  Catch  Sharing  Plan  for  the  three 
user  groups  in  Area  2A  is  again 
necessary  in  1969  because  the  combined 
fishing  power  of  the  user  groups  easily 
exceeds  the  anticipated  1989  TAG  of 
750,000  pounds.  In  addition,  the  1988 
sharing  provisions  between  Treaty 
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Indian  and  non-Indian  fisheries  have 
expired.  Although  the  allocation 
between  non-Indian  commercial  and 
recreational  users  is  fixed  for  1989.  the 
Council  again  developed  and  will 
recommend  recreational  seasons  and 
size  and  bag  limits  to  the  IPHC.  The  1969 
Catch  Sharing  Plan  was  developed  by  a 
Halibut  Managers  Group  consisting  of 
State.  Federal,  and  tribal  fishery 
managers,  user  group  representatives 
and  the  general  public.  A  number  of 
meetings  were  convened  betweeen 
Treaty  Indian  tribes  and  Federal  and 
State  fishery  managers  to  negotiate  a 
Treaty  Indian/non-Indian  allocation  of 
the  TAC.  Four  public  workshops  were 
held  in  Oregon  and  Washington  to 
obtain  input  fi^om  user  groups  and  the 
general  public.  In  addition,  the  Council 
appointed  a  Halibut  Advisory  Panel 
consisting  of  non-Indian  commercial  and 
recreational  representatives  to  advise 
the  Council  on  the  non-Indian  allocation 
and  distribution  of  the  recreational 
share  between  four  geographic  areas 
within  Area  2A. 

,  The  Council  adopted  a  proposed  1980 
Catd)  Sharing  Plan  for  public  review  at 
its  November  16-18. 1988  pubfic  meeting 
after  receiving  recommendations  from 
the  Halibut  Managers  Group  on  the 
negotiated  treaty  Indian/non-Indian 
catch  sharing  agreement  and  from  the 
Council  advisory  bodies  on  the  sharing 
of  the  non-Indian  allocation  between 
commercial  and  recreational  users.  The 
proposed  Plan  is  for  1989  only  and 
distributes  the  anticipated  TAC  of 
750.000  pounds  as  subquotas  between 
tiie  l)iree  user  groups  as  follows: 

Treaty  Indian  subquota  =  150,000 
pounds 

Reserve = 2SS300  pounds 

Non-Indian  Conunercial 
subquota  =  316,000  pounds 

Non-Indian  Recreational 
subquota =25a000  pounds. 

The  reserve  would  be  set  aside 
initially  for  Treaty  Indian  use,  although 
parts  or  all  of  the  reserve  would  be 
released  to  non-Indian  recreational 
users  during  the  season  if  k  is 
determined  that  all  or  parts  of  the 
reserve  are  surplus  to  tribal  needs.  The 
reserve  release  would  occur  no  later 
than  July.  Further,  if  it  is  determined  at 
that  time  that  some  portion  of  the  Treaty 
Indian  subquota  of  150XX)0  pounds  is 
surplus  to  tribal  needs,  then  that  portion 
may  be  released  to  the  JK>n-Indien 
fisheries. 

This  proposed  Plan  is  based  on  an 
anticipated  750000  pound  TAC  a  final 
TAC  is  not  yet  availaUe.  Establishment 
of  the  fiaal  TAC  is  the  responsibility  of 


the  imC  and  the  final  TAC  will  not  be 
determined  until  the  annual  meeting  of 
the  IPHC  in  January.  The  proposed  Plan 
provides  that  the  subquotas  and  the 
reserve  will  be  adjusted  upward  or 
downward  proportionately  with  any 
change  in  the  TAC  from  the  anticipated 
750,000  pounds.  Additional  details  of  the 
proposed  plan  are  as  follows: 

1.  The  Treaty  Indian  subquota  vtrill 
include  both  commercial  aiid  ceremonial 
aiul  subsistence  (C&S)  fishing.  The 
Treaty  Indian  commercial  fishing  season 
will  extend  from  March  1  through 
October  31.  and  C&S  fishing  will  be 
permitted  all  year.  The  IPHC 
commercial  32-inch  size  limit  wiD  apply 
to  fish  sold  by  tribal  commercial 
fishermen:  however,  no  size  limits  will 
apply  to  C&S-caug^t  halibut  iorlnHing 
C&S  fish  retained  during  commercial 
fishing.  Other  IPHC  regulations  on 
commercial  fishing  gear  and  C&S  daily 
bag  limits  before  and  after  the 
commercial  fishing  season  will  remain 
the  same  as  in  1988. 

2.  Hie  non-Indian  allocation  will  be 
divided  55  percent  to  commercial  users 
and  45  percent  to  recreational  users, 
with  a  minimum  of  60.000  pounds  to 
Oregon  recreational  users  in  accordance 
with  the  provisions  of  the  two-year 
sharing  agreement  established  in  1988. 
The  recmatioBal  catch  will  be  divided 
into  four  areas:  (1)  Inside  waters  of 
Washington  State  eastward  of  the 
Bonilla-Tatoosh  bne;  (2)  North  coastal 
Washington  waters  from  the  U.S./ 
Canada  border  to  the  Queets  Riven  (3) 
Southern  Washington  and  northern 
Oregon  waters  from  the  Queets  River  to 
Cape  Falcon;  and  (4)  Oregon  and 
California  waters  south  of  Cape  Falcon. 

The  Council  will  consider  final 
adoption  of  the  1969  Catch  Sharing  Plan 
at  its  January  11-12. 1989,  public  meeting 
in  Seattle,  WA.  After  receipt  and 
consideration  of  public  comments,  the 
Council  wiH  recommend  a  final  1989 
Plan  to  the  Secretary  of  Commerce  to  be 
forwarded  to  the  IPHC  for 
implementation.  Public  comments  made 
before  the  Council  will  also  be 
considered  a  port  of  record  in  this 
proceeding.  Specific  regulations  to 
implement  the  final  plan  will  be 
developed  by  the  IPHC  consistent  with 
its  responsibilities  under  the 
interna  ttoM^  convention. 

ClassiRcatinn 

This  proposed  1909  Catch  Sharing 
Plan  is  pufafisfaed  with  a  request  for 
pnblic  cranments  as  a  general  statement 
of  agency  policy  which  does  not  require 
notice  and  comment  rulemaking  under 
the  Adminisfrative  Procedure  Act  at  5 


U.S.C  553(b)(A).  Consequendy,  the 
Regulatory  Flexibility  Act  does  not 
apply.  A  regulatory  impact  review  was 
prepared  for  this  proposed  action  to 
fulfill  the  requirements  of  EX).  12291  and 
concludes  that  actions  taken  under  the 
proposed  plan  are  not  "major"  and  a 
Regulatory  impact  Analysis  is  not 
required.  i 

The  present  action  will  not  have 
cumulative  effect  on  the  economy  of 
$100  minion  or  more  nor  will  it  result  in 
a  major  increase  in  costs  to  the 
consumers,  iadustries.  government 
agencies,  or  geographical  regions.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  1968  Catch  Sharing 
Plan  in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  Assistant  Administrator  for 
Fisheries,  NOAA  determined  that  there 
would  be  no  significant  adverse 
environmental  impact  resulting  from  the 
plan  and  that  preparation  of  an 
environmental  impact  statement  was 
not  veqaired  by  section  102(2KC)  of 
NEPA  or  its  implementing  regulations. 
The  alternatives  and  eirvironmental 
impacts  of  the  1989  proposed  plan  are 
no  d^erent  than  those  evaluated  in  the 
EA  for  the  1988  Catch  Sharing  Plan. 
Therefore,  diis  action  is  categorically 
exchided  from  the  NEPA  requirements 
to  prepare  an  EA  in  accordance  with 
paragraph  5a(3)  of  the  NOAA  Ehrectives 
Manual  02-10  because  the  alternatives 
and  dieir  impacts  have  not  changed  and 
the  determraation  of  no  significant 
environmental  impact  would  also  apply 
to  the  1989  proposed  plan. 

llie  proposed  plan  does  not  contain 
policies  with  federalism  impUcationB 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

Copies  of  the  1988  environmental 
assessment  and  the  regulatory  impact 
review  are  available  at  the  address 
above.  The  Council  has  determined  that 
this  action  is  consistent  to  the  maximum 
extent  practicable  with  applicable  State 
coastal  zone  management  programs  as 
required. 

List  of  Subjects  in  50  CFR  i*art  901 

Fisheries,  Treaties,  Reporting  and 
recordkeeping  requirements. 

AutlMrity-  S  U.S.T.  S:  TXA.S.  2900: 16 
U.S.C  778-773IC 

Dated:  laHuaiy  4.  lOaa 
James  E.  "ni^w.  |r. 

Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 
\m  Ooc  M-448  Filed  1-S-8B:  3:30  pm) 
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DEPARTMENT  OF  COMMERCE 
Intamatlonal  Trad*  Administration 

[C-301-001] 

LMthar  WMiIng  Apparal  From 
Colomtote;  Final  RMutts  of  Changed 
Clicumatancaa  AdmMstratlva  Ravlow, 
Oatarmlnation  Not  To  Canool 
ouapOTmon  Agraaniam,  ana 
Tai  mhiaUuf I  of  Adminlstratlva  Rovlotv 

aqcncy:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  flnal  results  of 
changed  circumstances  administrative 
review,  determination  not  to  cancel 
suspension  agreement  and  termination 
of  administrative  review. 


:  On  November  4, 1067,  the 
Department  of  Commerce  published  a 
notice  of  intent  to  review,  preliminary 
results  of  changed  circumstances 
administrative  review,  and  tentative 
determination  to  terminate  suspended 
investigation  on  leather  wearing  apparel 
from  Colombia.  We  have  now 
completed  that  review  and  determine 
that  the  agreement  meets  the 
requirements  of  sections  704  (b)  and  (d) 
of  the  Tariff  Act  of  1930.  Therefore,  we 
are  not  canceling  the  suspension 
agreement. 

tlVtCllVI  DATC  January  10, 1980. 
FOR  PURTHDI  MIFOmtATION  CONTACT: 
Paul  McCarr  or  Bernard  Carreau.  Office 
of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
supnuKNTAiiv  airoraiATiON: 
Background 

On  November  4, 1987,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
42330)  its  intention  to  review, 


preliminary  results  of  changed 
circumstances  administrative  review, 
and  tentative  determination  to  terminate 
the  suspended  investigation  on  leather 
wearing  apparel  from  Colombia  (46  FR 
19963;  April  2, 1981).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section 
7Sl(b)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Colombian  men's,  boy   , 
women's,  girls',  and  infants'  leather 
coats,  jackets  and  other  leather  wearing 
apparels  (such  as  vests,  pants  and 
shorts),  as  well  as  parts  and  pieces 
thereof.  Such  merdiandise  is  currently 
classifiable  under  items  4203.10.40.30, 
4203.ia4a00  and  4203.10.40J0  of  the 
Harmonized  Tariff  Schedule.  The  review 
covers  the  period  from  December  8, 
1986.  the  effective  date  of  the  revised 
suspension  agreement,  through 
September  30. 1987. 

Analysts  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  tvritten 
comments  from  the  Colombian 
government  and  from  the  Amalgamated 
Qothing  and  Textile  Workers  Union. 
AFL-CIO  ("ACTWU"),  a  domestic 
interested  party. 

Comment  1:  The  Colombian 
government  does  not  believe  that  the 
Department  should  cancel  the  revised 
suspension  agreement,  it  asserts  that  it 
has  maintained  an  internal  monitoring 
procedure  since  January  1987,  when  the 
revised  suspension  agreement  went  into 
effect,  to  ensure  that  all  exporters  of 
leather  wearing  apparel  renounced  all 
countervailing  benefits.  The  Colombian 
government  did  not  present  the  details 
of  these  monitoring  procedures  to  the 
Department  because  it  believed  that  this 
information  was  implicit  in  the  quarterly 
monitoring  reports  submitted  during  the 
first  three  quarters  of  1987,  all  of  which 
stated  that  "none  of  the  signatories" 
received  benefits.  The  Colombian 
government  maintains  that  the 
"signatories"  referred  to  in  the 
monitoring  reports  meant  all  exporters 
of  leather  wearing  apparel  to  the  United 
States. 

In  addition,  the  Colombian 
government  has  established  a 
mechanism  to  ensure  that  the  agreement 


covers  all  exporters  by  continually 
updating  the  list  of  exporters  of  leather 
wearing  apparel  to  the  United  States 
and  by  securing  commitment  letters 
from  new  entrants  into  the  market  to 
renounce  all  countervailing  benefits  in 
the  future. 

Department's  Position:  Astrakan  was 
the  only  signatory  to  the  revised 
suspension  agreement  during  the  period 
of  review  (having  succeeded 
Confecciones  Amazonas  Orinoco,  the 
sole  signatory  to  the  original  agreement). 
The  other  "signatories"  to  which  the 
Colombian  government  refers  are 
leather  wearing  apparel  exporters 
willing  to  renounce  countervailable 
benefits.  They  were  not,  however, 
signatories  to  the  agreement  as  we 
accept  the  term. 

We  recognize  that  there  was  a 
fundamental  misunderstanding  over  the 
interpretation  of  the  term  "signatory" 
with  respect  to  the  revised  suspension 
agreement.  Although  other  exporters  did 
renounce  benefits,  the  Colombian 
government  did  not  inform  the 
Department  of  the  renunciations  by 
these  "signatories"  until  after  the 
publication  of  the  preliminary  results  of 
this  review. 

A  procedure  whereby  new  entrants 
renounce  benefits  on  their  exports  to  the 
United  States  and  provide  letters  to  that 
effect  to  the  Department  has  been  a  part 
of  the  Colombian  government's 
monitoring  of  the  suspension  agreement 
on  fresh  cut  flowers  from  Colombia 
since  its  inception  in  1983.  Effectively, 
we  have  treated  these  exporters  as  new 
signatories.  Because  we  consider  such  a 
procedure  an  acceptable  method  for 
monitoring  a  suspension  agreement  and 
because  we  now  know  that  a 
comparable  procedure  exists  for  the 
suspension  agreement  on  leather 
wearing  apparel,  we  hereby  consider  the 
exporters  that  have  submitted  letters 
renouncing  all  benefits  to  be  signatories 
from  this  point  on.  The  Government  of 
Colombia  must  continue  to  forward 
comparable  letters  from  any  new 
exporters  to  the  Department  for  such 
exporters  to  be  considered  signatories. 
(The  signatories  to  the  revised 
suspension  agreement  are  listed  in 
Appendix  I). 

In  addition,  the  Government  of 
Colombia  has  stated  that  it  will  continue 
to  require  all  new  entrants  into  the 
market  to  sign  a  conunitment  letter 
renouncing  all  benefits.  Therefore,  we 
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determine  that  the  saspeaaion 
agreement  in  its  carrent  form  is 
enforceable  and  monitofabie  and  meets 
the  requirements  of  section  7(M(b)  of  the 
Tariff  Act 

Comment  2:  ACTWU  endorses  our 
tentative  detenninatioa  to  carnal  the 
revised  suspension  agreement,  argtiing 
that  it  is  long  overdue  given  the  history 
of  problems  with  this  suspension 
agreement  and  the  D^>artment's 
inability  to  enforce  its  tenns.  ACTWU 
notes  that  during  the  two-year  period 
over  which  the  origiQal  a^^ement  was 
renegotiated,  new  exporters  received 
additional  countervailable  benefits,  and 
the  domestic  industry  was  not  afforded 
adequate  relief.  ACTWU  claims  that  the 
intent  of  Congress  in  suspension 
agreements  is  to  ensure  that 
governments  maintain  their 
commitments  for  the  complete 
rentmciation  of  countervailable  benefits 
and  that  when  agreements  faiL  they 
should  be  canceled. 

Department's  Position:  We  determine 
that  the  Colombian  exporters  of  leather 
wearing  apparel  to  the  United  States  did 
not  receive  any  bounties  or  grants  after 
the  revised  suspension  agreement  went 
into  effect  and  that  they  complied  with 
the  terms  of  the  agreement  through 
September  30, 1987,  the  period  covered 
by  this  review.  We  also  determine  that, 
because  the  U.S.  industry  is  not  forced 
to  compete  against  imports  diat  benefit 
fix)m  bounties  or  grants,  the  agreement 
provides  the  domestic  industry  with  the 
relief  intended  by  section  704(b)  of  the 
Tariff  Act  and  that  it  is  monitorable  and 
enforceable  in  its  carrent  form  (see  our 
response  to  Comment  1). 

Fmal  Results  of  Review,  Detennination 
Not  T«  Cancel  Suspension  Agreement, 
and  Termination  of  Administiative 
Review 

After  considering  all  of  the  comments 
received,  we  have  determined  that  the 
suspension  agreement  is  enforceable 
and  can  be  adequately  monitored  and 
that  it  meets  the  requirements  of 
sections  704  (b)  and  (d)  of  the  Tariff  Act. 
Therefore,  we  are  not  canceling  die 
suspension  agreement  on  leather 
tw^uiog  apparel  from  Colombia. 

We  also  deHamine  that  the 
Colombian  exporters  of  leather  wearing 
apparel  have  complied  with  the  terms  of 
the  suspension  agreement  through 
Septeniber  30, 1987,  thus  obviating  the 
need  to  complete  section  751(a)  reviews 
requested  in  accordance  with  f  355.10  of 
the  Commerce  Regulations  covering  that 
period.  Therefore,  we  are  terminating 
thc^e  administrative  reviews. 

This  changed  circamstanoes 
administrative  review,  determination 
not  to  cancel  suspension  agreement 


termination  of  acfaauBstrative  review 
and  notice  are  in  acoerdmce  wMh 
sedian  70«(b)  mid  751  (a)  and  (b)  of  the 
Tariff  Art  (19  M.SJC.  1871c(b)  and  1675 
(a)  and  (b))  and  10  CFX  3S6.UI.  355^ 
and  355.41. 
JanW.ftiaras, 

Amatant  Secretary  iarbnpon 
Administmtkm. 
Date:  )*»*my  3,  lilM. 

Appendix  1 

1.  Andim  de  Cuitidos.  SA. 

2.  Arpiel  4e  Coloinbia  Ltda. 

3.  AstrakHB  I^a.  Coiombian  Bags  Ltda. 

4.  Coaierciaiisadara  Gloria  A  Tirade  A  Cia. 
Ltda.-<LE.  Collection. 

5.  Curtieiabres  Progreso  Ltda. 
8.  Emicolor  Ltda. 

7.  Exporimp  Ltda. 

8.  Cataliua  Falquez  de  Donado. 

9.  Glaser  A  Ga.  Ltds. 

10.  Hacienda  Cencerro  Ltda. 

11.  Inveraiones  Licarmo  L,tda. 

12.  Jaime  Vallejo  Sra.  e  Hi)OS  Ltda. 

13.  IAS  A  Cia..  S.  en  G 

14.  Jose  Ortiz  Gonzalez. ).  Alco  S.  en  C 

15.  Julia  de  Rodriguez  e  Hiios  S.  en  C 

16.  Luis  Allierto  Rayran  Rodriguez. 

17.  Martha  Marina  Latorre. 

18.  Opera  Ltda. 

19.  Ivan  Ramirez  Martinez. 

20.  Miguel  Angel  Rodriguez 

21.  Sistenas  de  Informacion  SIIKIN  Ltda. 

22.  Sociedad  Administradora  Mercantil  Ltda., 
SAMERLtda. 

23.  Versatil  Cueroa  Ltda. 

[FR  Doc.  89-457  Filed  1-9-B9:  8:45  amj 
BsjjNQ  cooc  Mio-aa-a 


(AppHcation  #87-2A004] 

Export  Trade  Certificata  of  Review 

agency:  bitemational  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review. 

SUMMARY:  Tite  Department  of 
Commerce  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  National  Machine  Tool 
Builders'  Association  ("NMTBA")  on 
May  19, 1987  (52  FR  19371,  May  22. 
1987J. 


FOM  RNrraOi  INPOWaUTION  CONTACT: 
Thomas  H.  Stillman.  Director,  Office  of 
Export  Trading  Ccnnpany  Affairs, 
International  Trade  Administration, 
202-377-5131.  "Ilus  is  not  a  toll-free 
number. 

SUPMJEMENTANY INFONMATION:  Title  ill 
of  the  Export  Trading  Company  Act  of 
1982  ('the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Conmierce  to 
issue  Export  Trade  Certrftcates  of 
Review.  The  regriations  implementing 
Title  HI  are  found  at  15  CFR  Part  325  (SO 
FR  1804,  January  11. 1985). 


The  Office  of  Export  Trading 
Company  Affairs  is  issuing  ftis  notice 
pursuant  to  15  CFR  325.(^1,  which 
requires  tiie  Department  of  Commerce  to 
poMish  a  mimraary  of  a  Certificate  in  the 
FeAual  Ragiater.  Under  section  30S(a)  of 
the  Act  and  15  CFR  32S.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  comt  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  diat  the 
determination  is  erroneous. 

The  amendment  consists  of  the 
following  changes: 

(1)  Each  of  the  following  corapfmies 
has  been  added  ai  a  new  "Member"  of 
the  Certificate:  Compuraachine  Inc^ 
Elox  Corporation;  Fayscott  Company; 
Iimovex;  J.M.  Montgomery  Mfg.  Ino;  PH 
Hydraulics  &  Automation,  Inc.;  The  Pratt 
&  Whitney  Company,  Incorporated; 
Productivity  Systems,  Ina;  Strippit  Inc.; 
Trumpf  liKhistrial  Lasers,  Inc. 

(2)  Each  of  the  follotving  companies 
has  been  reinstated  as  a  "Member"  of 
the  Certificate  and  the  company  name 
has  been  changed  as  indicated  (new 
listing  cited  in  parentheses):  Acme- 
Cleveland  Corporation  (National  Acme 
Co.);  MG  Cutting  Systems  (MG  Systems 
Div.). 

(3)  Each  of  the  following  companies 
has  been  deleted  as  a  "Member"  of  the 
Certificate:  Aero  Automation  Systems. 
Inc;  Aatomation  Associates,  Inc.;  G(dt 
Industries,  Inc.;  Continental  MX)Ji4^ 
Inc.;  Engis  Corporation;  CM  Industries. 
Inc.;  GT  Acoustical  Technologies; 
Grinders  for  Industry;  Houdaille 
Industries.  Inc.;  Industrial  Development 
Systems,  Inc.;  The  OUti  Tool  Company. 
Inc.;  Reno  Machinery  and  Engineering 
Co.;  Universal  Engineering  Div. 
Stanwich  Industries,  Inc.;  Wotan 
Machine  Tool,  Inc.;  Zero  Manufacturing 
Co. 

(4)  The  company  name  listing  for  the 
"Member "  APEC/CPM  Guill 
Technologies  Inc.  has  been  changed  to 
A.P.E.C.;  Centro-Morgardshammer  Ina 
to  Centro-Metalcut  Inc.;  Danley 
Machine  Division  to  Danley  Machine 
Division/Cormell  Ltd.  Partnership; 
Equipment  Systems  to  ES/TECH- 
Equipment  Systems  Technology  Co.: 
Sciaky  Bros.  Inc.  to  Ferranti  Sciaky,  inc.; 
Gehring  LP  to  Gehring  Corporation; 
Bohle  Machine  Tools  inc.  to  George 
Fisher-Bohle  Machine  Tool  Corp.; 
Geometric  Tool-Division  Greenfield 
Industries  to  Greenfield  Industries;  USl 
Clearing  to  HZ  Clearing  Inc;  Hansvedt 
to  Hansvedt  Industries,  Inc.;  Ka3rex- 
Spitfire  Tool  &  Machine  Co.  to  Kayex- 
Spitfirr,  Lodge  &  Shipley /Manufiex  to 
Manufiex  Corporation;  Pneumo 
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Pracision  Inc.  to  Rank  Pneumo  Inc.: 
Surf/Tran  to  Surf/Tran  Division,  Robert 
Botch  Corporation;  Ex-Cell-O 
Corporation  to  Textron  Inc/North 
American  Machine  Tool  Division;  Eitel 
Presses  Ina  to  Transmares  Corp.;  and 
White  Consolidated  Industries  to  WCI 
Machine  Tool  ft  Systems  Co. 

(5)  The  Certificate  holder  is  now 
identified  as  "National  Machine  Tool 
Builders'  Association  (aka  NMTBA — 
The  Association  for  Manufacturing 
Technology)." 

Effective  date:  October  17. 1968. 

A  copy  of  the  Certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Date:  lanuary  4, 1988. 
Thomas  H.  Slillinaii, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  89-456  Filed  1-9-89;  8:45  am] 
MUJNQ  OOOC  MIO-On-M 


COMMISSION  OF  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

(CFDANo.M.0011 

InvWng  Applications  for  New  Awards 
for  FY  19e9  Bicentennial  Educational 
Grant  Program 

AoaNCV:  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution. 

ACTION:  Notice  inviting  applications  and 
providing  application  forms  for 
Bicentennial  Educational  Grant 
Program — Second  Round. 


ti  The  Commission  on  the 

Bicentennial  of  the  United  States 
Constitution  announces  its  application 
deadline  for  a  second  round  of  FY-ig89 
funding  from  its  Constitution 
Bicentennial  Educational  Grant 
Program.  The  Commission  is  soliciting 
grant  applications  for  the  development 
of  instructional  materials  and  programs 
on  the  Constitution  and  Bill  of  Rights 
which  are  designed  for  use  by 
elementary  or  secondary  school 
students.  This  grant  program  notice 
informs  all  interested  individuals  and 
organizations  about  the  closing  dates  for 
the  receipt  of  applications  for  funding. 
The  application  conditions  are  based  on 
the  law  and  regulation  which  contain 
the  key  requirements  for  ail  applicants 
to  follow  in  seeking  funding  from  the 
Commission. 


DATIS:  Applications  wil  be  accepted 
from  April  1. 1969  until  May  15, 1989  at 
5:30  pm.  Applications  by  mail  must  be 
postmarked  no  later  than  May  15. 1980. 

ADOMESS:  For  further  information 
contact:  Anne  A.  Fickling,  Associate 
Director  of  Educational  Programs, 
Commission  on  the  Bicenteimial  of  the 
U.S.  Constitution.  808 17th  Street,  NW., 
Suite  80a  Washington.  DC,  20006.  (202) 
653-5110. 

•UPPLEMKNTARV  mFOHMATIOM;  The 

objective  of  this  program  is  to  help 
elementary  and  secondary  school 
teachers  develop  a  better  understanding 
of  the  history  and  development  of  the 
U.S.  Constitution  and  Bill  of  Rights  and 
to  provide  them  with  materials  and 
methods  so  they  will  become  more  able 
to  teach  the  Constitution  to  young 
learners.  Programs  designed  to  a^ect 
students  directly  are  also  encouraged. 
Programs  designed  for  adult  learners  in 
an  elementary  or  secondary  school 
environment  are  also  eligible.  The 
Commission  continues  to  encourage 
proposals  from  non-traditional 
educational  organizations  and  those 
concerned  with  ethnic  and  minority 
interests,  people  for  whom  English  is  a 
second  language,  and  other  special 
interest  organizations  such  as  those 
concerned  with  the  learning  disabled 
and  the  physically  handicapped. 

Available  funds  anticipated: 
Approxiamtely  $2  million. 

Estimated  range  of  awards:  $3,000- 
$125,000. 

Estimated  number  of  awards:  25-35. 

Project  period:  No  longer  than  24 
months,  beginning  no  later  than 
September  1, 1990. 

Priority  areas  for  funding:  The 
Program  Announcement  and  Final  Rule 
governing  the  1989  Bicentennial 
Educational  Grant  Program  were 
published  in  the  Federal  Register  on 
August  14, 1987.  Specincally,  the 
Commission  encourages  proposals 
which  focus  on  themes  paralleling  those 
of  the  Commission's  five-year  plan  and 
the  development  of  the  three  branches 
of  government.  In  this  round  of  its  1989 
Educational  Grant  Program,  the 
Commission  shifts  the  focus  to  the 
commemoration  taking  place  in  1990— a 
study  of  the  Judiciary  and  its  historical 
development  in  the  200  years  since  the 
first  session  of  the  Supreme  Court.  In 
addition,  for  projects  taking  place  in  the 
1990-91  school  year,  the  Commission 
welcomes  proposals  which  focus  on  the 
Bill  of  Rights  and  subsequent 
Amendments.  The  focus  of  any 
proposal,  therefore  should  be  dictated  to 
some  extent  by  when  the  project  will  go 
into  effect. 


Limited  funding  is  available  for 
expanding,  replicating,  or  continuing 
highly  successful  educational  programs 
which  effectively  link  the  Constitution  to 
civic  literacy  and  responsibility  today.  A 
significant  aspect  of  any  such  program 
would  be  the  inclusion  of  a  co-curricular 
activity  and/or  community  invovlement 
component.  The  Commission  encourages 
applications  for  funding  these 
exemplary  projects  from  schools,  school 
districts,  or  organizations.  A  well- 
developed  dissemination  plan  should  be 
included  in  any  proposal  for  funding 
under  this  initiative. 

Selection  criteria:  The  Commission 
has  developed  the  following  criteria  as 
general  guidelines  for  judging  all  project 
proposals: 

1.  The  project  is  designed  to 
strengthen  teachers'  capacity  to 
understand  and  teach  the  Constitution, 
its  antecedents,  provisions,  structure, 
and  history,  while  beneBtting  students 
in  an  academically  sound  way 
appropriate  for  the  age  group  toward 
which  it  is  directed.  (15  points) 

2.  The  project  has  potential  to  make 
elective  and  appropriate  use  of  existing 
and  proven  curricular  materials, 
including  those  made  available  through 
Commission  sponsorship  and  the 
Bicentennial  Educational  Grants 
Program.  (5  points) 

3.  The  project  is  cost-effective  in  that 
expenditures  are  reasonable  and 
appropriate  for  the  scope  of  the  project. 
(5  points) 

4.  The  project  must  demonstrate  the 
potential  for  affecting  a  much  wider 
audience  than  the  immediate  project 
participants.  (10  points) 

5.  The  project  represents  an 
improvement  upon  existing  teaching 
methods.  (5  points) 

6.  Applicants  have  the  capacity  to 
carry  out  the  project  as  evidenced  by: 

a.  Academic  and  administrative 
qualifications  of  the  project  personnel; 

b.  Quality  of  project  design; 

c.  Soundness  of  project  management 
plan.  (10  points) 

The  decision  to  award  grant  funding  is 
solely  within  the  discretion  of  the 
Commission  based  upon  its  judgment  of 
how  best  to  fulfill  the  statutory  purposes 
of  the  grant  program. 

Applicable  regulations:  45  CFR  2010 
as  published  in  the  August  14. 1987 
Federal  Register  (52  FR  30582).  The 
Commission's  program  announcement 
was  also  published  together  with  th^ 
grant  regulation. 

Interested  applicants  are  invited  to 
call  or  write  to  the  Commission  for  a 
copy  of  the  printed  version  of  the 
program  announcement  and  application 
forms. 


-k2?!=^B' 
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Authority:  TiUe  V  of  Pub.  L  99-194: 45  CFR 
PartZOia 

rlMlMit  M.  AtfatrtoD. 
Director,  Educational  Programs. 
(FR  Doc  89-468  Filed  1-8-89;  8:45  am) 


DEPARTMENT  OF  DEFENSE 
Department  of  ttte  Air  Force 
USAF  Scientific  Advisory  Board 


January  6, 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Electronic 
Warfare  will  meet  on  24  Jan  89  from  8M> 
a.m.  to  5.-00  p.m.  at  the  Pentagon, 
Washington  DC. 

The  purpose  of  this  meeting  is  to 
review  Air  Force  electronic  warfare 
programs.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5. 
Uidted  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  e07-464& 
Patay  |.  Coanor. 

Air  Faroe  Federal  Register,  Liaison  Officer. 
(FR  Doc  88-566  Filed  l-»-80;  8:45  am] 

OOW3SM-0V4I 


Department  of  ttte  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  January  30  and  31, 
1989. 

Time:  0900-1630  hours  each  day. 

Place:  Louisiana  Army  Ammunition 
Plant  Shreveport  LA. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Toxic  and  Hazardous 
Waste  Management  will  conduct  its 
second  meeting  at  the  Louisiana  Army 
Ammunition  Plant  in  Shreveport  LA. 
Briefings  will  be  conducted  by  various 
members  of  the  DOD  and  EPA  respect  to 
the  Terms  of  Reference.  This  meeting  is 
open  to  the  public  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 


time  and  in  the  maimer  permitted  by  the 
committee.  The  ASB  Adiministrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695- 
3039/7046. 
Sally  A.  Waraer, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc  89-452  Filed  1-4-89:  a45  am] 

BHJJNO  COK  S71*4S-H 


Army  Science  Board;  Open  meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  February  1-2, 1989. 

Time:  0900-1630,  February  1 

080a-170a  February  2. 

Place:  Fort  Ord,  California. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Army  Families  will  be 
hosted  by  the  Commanding  General  of 
Ford  Ord,  California.  The  subgroup  will 
receive  briefings  on  those  programs 
being  utilized  at  Fort  Ord  that  address 
soldier  and  family  issues  impacting  on 
quality  of  life  in  the  Fort  Ord 
community.  This  meeting  is  open  to  the 
public  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner. 
may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A.  Waraat. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  89-453  Filed  1-9-88: 8:45  am] 
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Partially  Closed  Meeting;  Ctilef  of 
Staffs  Special  Commission  on  ttie 
Honor  Code  and  Honor  System  at  ttie 
US.  Military  Academy 

Subject-  Chief  of  Staff's  Special 
Commission  on  the  Honor  Code  and 
Honor  System  at  the  United  States 
Military  Academy. 

Name  of  Panel:  Legal  panel  of  the 
Chief  of  Staffs  Special  Commission  to 
Review  the  Honor  Code  and  Honor 
System  at  the  U.S.  Military  Academy. 

Date:  23  January  1989. 

Place:  U.S.  Court  of  Military  Appeals, 
5th  and  E  Streets  NW..  Washington.  DC 


Summary  of  Agenda' 


Note:  1.  The  public  may  attend  the 
meeting  marked  "OPEN".  2.  The  meeting 
being  "CLOSED"  to  the  public  is  due  to 
privacy  act  restrictions.  Specific  honor 
cases  will  be  presented  to  the  panel  The 
basis  for  the  closed  portion  of  the 
meeting  is  paragraph  (6)  of  section 
552b(c),  title  5,  U.S.  Code. 

Point  of  Contact  Executive  Secretary, 
LTC  James  O.  YounU  m.  095-1963. 
(FR  Doc  88-400  Filed  l-S-89:  8:45  am) 
MxaMCOOK  sm-m-m 


Meeting.  CMef  of  Staffa  Special 
Commieelon  on  tlie  Honor  Code  and 
Honor  System  at  ttw  United  Statee 
MMIary  Academy 

Subject  Chief  of  Staff's  Special 
Commission  on  the  Honor  Code  and 
Honor  System  at  the  United  States 
Military  Academy. 

Name  of  Subcommittee  to  Meet  Panel 
on  Military  Environment — Values, 
Functions,  and  Regulations. 

Date  of  Meeting:  23  January  1989. 
Place:  U.S.  Court  of  Military  Appeals, 
5th  and  E  Streets  NW..  Washington.  DC 

Proposed  Agenda:  1.  Review  of 
plenary  commission  meetings.  2. 
Discussion  of  the  relationship  of  the 
honor  system  to  the  values,  functions, 
and  regulations  of  the  military 
environment 

Point  of  Contact  Executive  Secretary 
to  the  Commission.  LTC  James  O. 
Younts  m.  685-1983. 
(FR  Doc  89-101  Filad  1-9-88:  8:45  am) 


DEPARTMENT  OF  ENEfKiY 

CtiicaQO  Operations  Office,  I 
cagaiaRy  ror  uram,  Awarn.  American 
Nuclear  Society 

AOescv:  Department  of  Eneigy. 


BEST  COPY  AVAILABLE 


Fwfara i  Retbter  /  Vol  S4.  No.  6  /  T«e«day.  Janoary  iq  1969  /  Notteci 


ACnoM:  Notio*  of  noacoaipetitive 
flnandal  aMistance  award 


;  Department  of  Energy  (DOE) 
Chicago  Operations  Office  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rule,  10  CFR  e00^bK2).  it  is 
restricting  eligibility  for  award  of  a  grant 
to  the  American  Nuclear  Society  (ANS) 
in  order  to  partially  support  a 
conferance  commemorating  fifty  years 
of  research  on  the  nuclear  fission 
process.  The  conference  will  provide  a 
forum  for  the  exchange  of  knowledge 
among  peers  through  the  presentation  of 
papers  which  will  feature  a 
recapitulation  of  progress  by 
outstanding  contributors  and 
presentation*  of  nuclear  fission  and 
applications. 

PON  R«TMm  MWOWaUTIOII  COMTACr. 
Richard  OehL  NE.  U.S.  Department  of 
Energy.  Associate  Deputy  Assistant 
Secretary  for  Reactor  Deployment,  11901 
Germantown  Road,  Germantown, 
Maryland  20674.  (301)  353-2948. 
•WnSMDfTAIIV  MRMKUTIONE  DOB 
believes  that  the  American  Nuclear 
Society  and  the  other  sponsoring 
organixa lions  of  the  conference 
(American  Chemical  Society.  American 
Physical  Society  and  the  National 
Institute  of  Standards  and  Technology) 
are  the  only  entities  in  the  United  States 
planning  to  conduct  a  conference 
commemorative  of  the  (tiaoovery  of 
nuclear  fission.  The  American  Nudear 
Society  is  considered  to  be  unique  in  its 
qualification  to  sponsor  such  a 
conference  because  of  the  nature  of  its 
charter  as  a  technical  society  devoted  to 
the  nuclear  field. 

The  conference  will  be  held  in  April 
1960.  DOE  plans  to  provide  ANS  writh 
$20.00a00  in  funding. 

iMued  in  Chicago.  Dlinots.  on  Drcember  23. 
19e& 

TtaDodijf  9.  Crawfoid. 

Assistaat  Manager  for  AdminigtmUon, 

IFH  Doc  88-485  Filed  1-0-ae;  8e4S  an] 


Economic  Haguiatocy  AdwinlatiBdoo 

(ERA  DoctMt  Nol  W-ai-MO] 

Matro  Qaz  MarfcaMng,  Inc.;  Ordar 
QfawMngDIanhalAmhortMtionTo 
Export  Natural  Qaa 

AOCNCY:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACnofc  Notice  of  order  granting  blanket 
authorization  to  export  natural  gas. 


of  Baetgy  (DOB)  givas  Dotica  that  it  has 
issued  an  order  granting  Metro  Gaz 
Marketing,  Inc.  (Metro  Gaz  Marketing), 
blanket  authorization  to  export  natural 
gas  to  Canada.  The  order  issued  in  ERA 
Docket  No.  88-61-NG  authorizes  Metro 
Gas  Marketing  to  export  up  to  150  Bcf  of 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-05e, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  58&-«478.  The  docket  room  is  open 
between  the  hours  of  tSOO  ajn.  and  4:30 
pjn.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  December  23, 
1988. 


iL.BMklay. 

Acting  Director,  Office  ofFuela  Pngrama, 
Economic  Regulatory  Administration. 
[FR  Doc  88-497  FUed  l-«-«e;  8:45  am) 


(ERA  OodMl  Nol  •8-97-NO) 

Natgaa  U.8.  Inc;  Ordar  Extandng 
Blankat  Aultiorlzallon  To  Import 
Natural  Qaa 

AOCNCY:  Economic  Regulatory 
Administration.  Department  of  Energy. 

action:  Order  extending  blanket 
authorization  to  import  natural  gas  from 
Canada. 


r  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 


ti  The  Economic  Regtilatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Natgas  U.&  Inc. 
an  extension  of  its  blanket  authorization 
to  import  up  to  730  Bcf  of  Canadian 
natural  gas  over  a  two-year  term 
beginning  July  1, 198a  through  June  Sa 
1991. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  SP-OSO, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  580-9478.  The  docket  room  is  open 
between  the  hours  of  ft<X)  a  jn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

IssumI  in  Washington.  DC.  December  30. 
19e& 

Coostance  L.  Buckley. 

Acting  Director,  Office  ofFuela  PrograatM. 
Economic  Regulatory  Administration. 
(FR  Doc  88-498  FUed  1-8-88;  8:45  am] 


(ERA  Oockat  Nea.  •7-34-UIGr 

Pan  National  Qaa  Salaa.  Inc;  Ordar 
uranong  AMnormnon  to  mpon 
Uquoflad  Natural  Qaa  From  Aloario 
and  bnpoalng  CofMMIoiia 

AOtNCY:  Department  of  Energy, 
Economic  Regulatory  Adminisbvtion. 

ACTION:  Notice  of  order  granting 
authorization  to  import  liquefied  natural 
gas  from  Algeria  and  fanposing 
conditions. 


:  Tlie  Economic  Regulatory 
Administration  (ERA)  gives  notice  that 
it  has  issued  an  order  granting  Pan 
National  Gas  Saks,  Inc.  (Pan  National), 
a  20-year  authorization  to  import  up  to 
3.3  Tcf  of  liquefied  natural  gas  (LNG) 
from  Algeria,  to  be  deliver«l  to  Lake 
Charles.  Iiftiiislnnn.  beginning  on  the 
date  of  first  delivery.  The  ERA 
conditioned  the  order  so  that,  for  any 
LNG  imported  pursuant  to  the 
authorization  which  involves  a  purchase 
agreement  of  over  two  years  in  length. 
Pan  National  or  some  other  designated 
applicant  shall  file  with  the  ERA  a 
separate  application  for  import  authority 
for  the  LNG  within  90  days  of  the  date  oif 
such  purchase  agreement. 

A  copy  of  this  Order  is  available  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076,  Forrestal  Building,  1000 
Independence  Avenue,  SW..  j 

Washington.  DC  20585,  (202)  586-9478.    \ 
The  docket  room  is  open  between  the 
hours  of  8.<W  a  jn.  and  4:30  p  jn.,  Monday 
through  Friday,  except  holidays. 

Usaed  io  Washingtoo.  DC  oa  December  27, 
1968. 

Copstaace  L  Bwklay, 

Acting  Director,  Office  ofFitela  Ptogroam, 
Economic  Regulatory  Administration. 
[FR  Doc  88-500  FUed  1-8-88;  8:45  am] 


Offica  of  Enargy  Raaaarch 

Smal  Buainaaa  innovation  Raaoarch 


;  Department  of  Energy,  Office  of 
Energy  Research. 

ACTION:  Notice  of  program  solicitation. 

summary:  The  Department  of  Energy 
(DOE).  Office  of  Energy  Research, 
through  the  Oak  Ridge  Operations 
Office,  invites  organizationa  with        ' 
appropriate  capability  to  submit 
applications  for  financial  assistance  for 
planning  and  implementing  a  ' 

commercialization  project  for  l%ase  II 
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awardees  under  the  Small  Business 
Innovation  Research  (SBIR)  Program. 

The  objective  of  this  project  is  to  help 
SBIR  awardees  to  conunercialize  their 
products  and  processes,  and  may 
include: 

1.  Assistance  to  awardees  in 
determining  approaches  to  be  taken  in 
marketing  the  results  of  their  research 
and  development. 

2.  Providing  opportunities  for 
awardees  to  contact  or  meet  with 
potential  investors  or  licensors  for  the 
purpose  of  developing  arrangements  for 
pursuing  commercial  use  of  their  results. 

DATE  To  be  eligible,  applications  must 
be  submitted  to  Ms.  Susan  G.  Hiser,  U.S. 
Department  of  Energy.  Oak  Ridge 
Operations  Office,  200  Administration 
Road.  Oak  Ridge,  Tennessee  37830,  by 
4:30  p.m.  February  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

All  technical  questions  concerning  this 
Program  Solicitation  should  be  directed 
to  Dr.  Samuel  ].  Barish.  SBIR  Program 
Manager.  ER-16,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington.  DC  20545.  telephone:  (301) 
353-3054.  All  other  inquiries  should  be 
directed  to  Ms.  Susan  G.  Hiser. 
Contracting  Officer.  Procurement  and 
Contracts  Division.  Oak  Ridge 
Operations.  U.S.  Department  of  Energy, 
P.O.  Box  2001,  Oak  Ridge,  Tennessee 
37831-8758,  telephone:  (615)  576-6367. 

Authority:  10  CFR  Part  600. 
•URFLEMENTARY  INFORMATION: 

Eligibility  W 

This  solicitation  is  open  to  private  and 
public  entities  (except  Federal  Agencies) 
within  the  United  States  and  its 
territories,  including  industry, 
associations,  schools,  colleges, 
universities,  and  state,  local  and 
regional  government  organizations, 
small  business  concerns  and 
individuals. 

Award  Size  and  Duration 

The  FY  1989  budget  for  tiiis  project  is 
$20,000.  It  is  anticipated  that  one  award 
will  be  made  for  a  12-month  period. 

No  fee  will  be  paid  in  accordance 
with  10  CFR  Part  600.103(h). 

Evaluation  Process  and  Selection 
Criteria  j 

Applications  will  be  judged 
competitively  to  select  for  award  the 
application  o^ering  the  best  value  to  the 
Government  on  the  following  criteria: 

1.  The  approach  shown  in  the 
application,  and  the  likelihood  that  it 
will  be  successful  in  helping  SBIR 
awardees  to  commercialize  their 
products  and  processes. 


2.  The  qualifications  and  experience 
of  the  Project  Manager  and  other  key 
staff,  and  their  ability  to  carry  out  the 
project. 

3.  The  company  experience  in  or 
related  to: 

a.  Marketing  high  technology 
innovation. 

b.  Providing  training  for  marketing 
and  commercialization.  More  specific 
evaluation  criteria  will  be  available  in 
the  "Guide  for  the  Preparation  of 
Applications  for  the  SBIR 
Commercialization  Project — 1989." 

Application  Preparation  Guidelines 

Applications  submitted  in  response  to 
this  solicitation  shall  contain  the 
information  required  in  the  "Guide  for 
the  Preparation  of  Applications  for  an 
SBIR  Commercialization  Assistance 
Project — 1989."  Program  Solicitation 
Number  DE-4>S05-89ER80688.  Copies  of 
the  guide  are  expected  to  be  ready  for 
mailing  by  January  3. 1989.  Qualified 
applicants  may  obtain  a  copy  of  the 
guide  by  writing  to  the  U.S.  Department 
of  Energy,  Oak  Ridge  Operations, 
Procurement  and  Contracts  Division, 
ATTN:  Susan  G.  Hiser.  P.O.  Box  2001. 
Oak  Ridge,  Tennessee  37831-8758, 
telephone  number  (615)  576-6367. 

DOE  assumes  no  responsibility  for 
any  costs  associated  with  application 
preparation  under  this  announcement 
Peter  D.  Dayton. 

Director.  Procurement  and  Contracts 
Division,  Oak  Ridge  Operations. 
(FR  Doc  88-486  Filed  1-8-89:  8:45  am) 
aajjNO  cooc  S4S0-0MI 


Federal  Enargy  Regulatory 
Commiaaion 

(Prelect  Na  2218-001  New  York] 

Power  Authority  of  the  State  of  New 
York;  AvaHablHty  of  Environmental 
Aaaeaament 

January  5, 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Conmiission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  Uie  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  amendment  of  license  for 
the  Niagara  County,  near  Lewiston  and 
Niagara  Falls,  New  York,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project  In  the  EA. 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 


significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000.  of  (he  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
LobD.CashelL 
Secretary. 

[FR  Doc  88-488  Filed  1-8-88:  M&  am] 
MUJNQ  cooe  SrtT-OVM 


(Docket  Na  QF8S-583-O02) 

O'Brien  CaNfomia  Cogen  II  Umitad; 
Application  for  Commiaaion 
RecertMcation  of  Qualifying  Statue  of 
a  Cogeneration  Fadiity 

December  16. 1988. 

On  December  2, 198a  O'Brien 
California  Cogen  II  Limited  (Applicant), 
of  225  South  Eighth  Street  Philadelphia. 
Pennsylvania  19106  submitted  for  filing 
an  application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  wiU  be  located  in  Salinas, 
California.  The  facility  as  originally 
proposed  was  to  consist  of  a  combustion 
turbine  generator,  a  three  drum  (tri- 
pressure)  heat  recovery  steam  generator 
and  an  extraction  condensing  turbine 
generator.  Thermal  energy  recovered 
from  the  facUity  wiU  be  used  either  via 
absorption  chiller  for  freezing  of  food 
products  or  directiy  used  for  food 
processing.  The  primary  energy  source 
wUl  be  natural  gas. 

The  original  application  was  filed  on 
June  27, 1985  and  granted  on  September 
18, 1985  (32  FERC 1  62.606). 

The  recertification  is  requested  due  to 
the  following  changes:  (1)  Ownership 
has  been  changed  from  O'Brien  Energy 
Systems,  Inc.  to  O'Brien  CaUfomia 
Cogen  II  Limited,  (2)  the  capacity  has 
increased  fit>m  41  megawatts  to  48 
megawatts.  (3)  thermal  output  has 
increased  from  23.750  Ib/hr  to  29.000  lb/ 
hr.  (4)  the  installation  date  was  changed 
from  June  1966  to  August  1988.  In 
addition,  the  proposed  facility  will  not 
include  an  extraction/condensing 
turbine  generator. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti-eet  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
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Practice  and  Procedure.  All  mcfa 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  Hie 
with  the  Commission  and  are  available 
for  public  inspection. 
LaiaD.CaahdL 
Secretary. 

(FR  Doc.  86-488  Filed  1-9-88;  8:45  am) 
I OOM  cnr-ei-a 


(DociWt  Na  TQt»-2-2»<0001 

CNQ  Trsosmission  Corpi^  PraposMl 
ChanoM  m  FERC  Qm  Tartff 

)anuary  5. 1989. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG^.  on  December  30. 
1988,  pursuant  to  section  4  of  the 
Natural  Gas  Act.  Part  154  of  the 
Commission's  regulations  (18  CFR  Part 
154)  and  section  12  of  the  General  Terms 
and  Conditions  of  CNG's  tariff,  flled  the 
following  revised  tariff  sheets  to 
Original  Volume  No.  1  of  its  FERC  Gaa 
Tariff: 

Subedtiito  Fifth  Revised  ShMl  No.  SI; 
Altanwte  Subetitut*  Fifth  R«viMd  Shaet 
Nan 

CNG  states  that  this  fllbig  Is  an  oat-of- 
cyde  PGA  made  for  the  purpose  of 
passing  through  the  increased  cost  of 
gas  from  CNG's  pipeline  suppliers.  The 
non-gas  cost  of  service  and  rates 
reflected  on  Substitute  Fifth  Revised 
Sheet  No.  31  are  the  same  as  that 
reflected  on  Fifth  Revised  Sheet  No.  31 
nied  in  CNG's  Docket  Na  RP88-211  on 
December  29, 1968  and  reflect  • 
voluntary  reduction  in  rates.  The 
alternate  tariff  sheet  is  based  on  the 
same  non-gas  cost  of  service  and  rates 
that  are  contained  on  the  ahemate  tariff 
sheets  filed  in  Docket  No.  RPB8-211  on 
December  29, 1968,  and  reflects 
compliance  with  the  suspension  order  in 
Docket  No.  RP88-211.  as  amended. 

CNG  seeks  a  waiver  of  the  Natural 
Gas  Act  and  the  Commission's 
regulations  to  permit  the  primary  tariff 
sheets  to  become  effective  on  January  1, 
1989. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
pro'est  said  filing  shculd  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commisalon,  825 


North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  January  13, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspectioD. 
LoisaCashdl. 
Secretary. 

(FR  Doc  89-478  Filed  l-«-89;  8:45  wn] 
tcoiKsnr-eMi 


protcstant  a  party  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CashdI. 

Secretary. 

(FR  Doc.  89-479  Filed  1-9-89:  8:49  am] 

SNXMO  coot  •71T.41-II 


(Docket  Na  TQa9-1-23-000] 

Eastam  Short  Natural  Cat  Co.; 
Propoaad  ChanQaa  In  FERC  Oaa  TarWf 


[Oocke«  Na  -0369-2-43-000] 

Camagia  Natural  Oaa  Co;  Propoaad 
Changaa  m  FERC  Oaa  Tariff 

lanuary  S.  198a 

Take  notice  that  on  December  30, 
1988,  Carnegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  the 
following  tariff  sheets  to  iu  FERC  Gas 
Tariff,  First  Revised  Volume  Na  1: 

Twelfth  Revised  Sheet  Na  47;  Twelfth 
Revised  Sheet  No.  48 

Carnegie  states  that  this  out-of-cyde 
purchased  gas  adjustment  filing  is  made 
to  reflect  charges  in  its  projected  gas 
costs  resulting  from  rate  charges  by  its 
pipeline  supplier,  Texas  Eastern 
Transmission  Corporation.  Carnegie 
proposes  to  adjust  its  rates  effective 
February  1, 1968.  to  reflect  a  $0.2289  per 
Dth  increase  in  the  applicable 
commodity  components  of  its  LVWS 
and  CDS  rate  Schedules,  a  $0.1769  per 
Dth  decrease  in  the  D-1  component,  and 
a  $0.0007  per  Dth  decrease  in  the  D-2 
components  of  those  Rate  Schedules. 
The  proposed  increase  in  the  LVIS  Rate 
Schedule  is  $0.2176  per  Dth. 

Gamete  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211. 385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
Janoaiy  13, 1909.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 


January  5, : 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  December  3a  1988  certain 
revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective       | 
February  1, 1989. 

ESNG  states  that  such  tariff  sheets  are 
being  filed  pursuant  to  {  154.306  of  the 
Commission's  regulations  and  ({  21.2 
and  Z\.A  of  the  General  Terms  and 
Conditions  of  ESNG's  FERC  Gas  Tariff 
to  reflect  changes  in  ESNG's 
jurisdictional  rates.  The  sales  rates  set 
forth  thereon  reflect  a  decrease  of 
$ai211  per  dt  in  the  Commodity  Charge; 
a  decrease  of  $0.3892  per  dt  in  the 
Demand  Charge  1;  and  a  decrease  of 
$0.0561  per  dt  in  the  Demand  Charge  2 
all  as  measured  against  ESNG's 
previously  scheduled  PGA  filing  in 
Docket  Na  TA80-l-2a-000  as  filed  on 
September  2, 1988  and  approved  to  be 
effective  November  1, 1988.  As 
measured  against  ESNG's  nurently 
effective  sales  rates  as  filed  on 
November  3a  1968  in  Docket  Na  TF89- 
2-23-000  and  approved  to  be  effective 
December  1, 1988  the  sales  rates  filed 
hereon  reflect  a  decrease  of  $04)691  per 
dt  in  the  Commodity  Charge;  a  decrease 
of  $0.0306  per  dt  in  the  Demand  Charge 
1;  and  a  decrease  of  $0.0500  per  dt  in  the 
demand  Charge  2.  The  current 
purchased  gas  cost  adjustment  has  beoi 
developed  using  a  quarterly  projection 
of  gas  supply  (firm  and  spot)  and 
requirements  and  the  latest  pipeline 
supplier  rates  on  file  with  the 
Commission.  ESNG  expects  its  pipeline 
suppliers.  Transcontinental  Gas  Pipe 
Line  Corporation  and  Columbia  Gas 
Transmission  Corporation  to  file,  on  or 
about  December  30, 1986  revised  rates  to 
comply  with  their  quarterly  PGA 
effective  date  of  February  1. 1960.  ESNG, 
therefore,  anticipates  amending  its  filing 
in  this  docket  in  early  January,  1980,  in 
order  to  reflect  any  necessary  revisions 
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in  its  rates  as  a  result  of  their  new  filed 
rates. 

ESNG  states  that  copies  of  the  fihng 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoHuld  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  %vith  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13. 1989.  I^otesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commisaion  and  are  available  for  public 
inspection. 

I^oit  D.  Cadtall, 

Secretary. 

[FR  Doc.  89-460  Filed  1-9-89: 8:45  am| 


(Oociwt  Na  RPas-59-025] 

El  Paso  Natural  Gas  Co;  Compliance 
Filing 

January  5. 1989. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  December  22, 
1968,  tendered  for  filing  in  compliance 
with  ordering  paragraph  (A)  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission")  order 
issued  December  8. 1988  at  Docket  Nos. 
RP85-58-a22.  TA85-1-33-011,  RP85-58- 
023  and  TA85-l-3»-012.  certain  tariff 
sheets  which  reflect  a  reduction  in 
jurisdictional  sales  rates.  Such  tariff 
sheets  are  identified  on  the  appendix  for 
inclusion  in  El  I^aso's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  Third 
Revised  Volume  No.  2  and  Original 
Volume  No.  2A. 

El  Paso  states  that  on  October  24, 
1988.  in  response  to  the  Commission's 
letter  order  dated  September  30. 198& 
and  ordering  paragraph  (B)  of  the 
Commission's  order  issued  May  18, 1968, 
El  Paso  filed  certain  tariff  sheets  which 
reflected  the  rate  impact  of  deducting 
from  the  rate  base,  certain  deferred 
income  taxes  related  to  El  Paso's 
company-owned  production  that  was 
repriced  from  a  cost  of  service  basis  to 
NGPA  prices  effective  October  1. 1983. 
Subsequently  by  order  issued  December 


8, 1988,  the  Commission  accepted  for 
filing  certain  tariff  sheets  filed  October 
24. 1968,  subject  to  El  Paso  refiling 
within  fifteen  (15)  days  of  issuance  of 
said  order  those  tariff  sheets  effective 
July  1. 1885  forward,  to  reflect  the  rate 
reductions  as  stated  in  the  order.  The 
order  accepted  as  filed  the  revised  tariff 
sheets  having  effective  dates  prior  to 
July  1, 1985. 

El  Paso  further  states  that  it  has 
revised  the  tariff  sheets  effective  July  1, 
1985  forward  to  reflect  the  rate 
decreased  stipulated  by  the  December  8, 
1988  order. 

Copies  of  El  Paso's  filing  were  served 
upon  all  parties  of  record  in  Docket  Nos. 
RP8&-58-000  and  TA85-1-33-000  and 
otherwise  upon  all  interstate  pipeline 
system  customers  of  El  Paso  and  all 
interesed  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  pubUc  Reference 
Room. 

liois  D.  CmIwIL 

Secretary. 

[FR  Doc.  89-481  Filed  1-9-89;  8:45  am) 

BILLMO  CODE  •717.«t-M 

IDocket  Na  RP88-184-O07] 

El  Paso  Natural  Gas  C04  Tariff  Fiflng 

Januai-y  5, 1989. 

Take  notice  that  on  December  30, 
1988.  pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  {Regulations  Under  the 
Natural  Gas  Act  El  Paso  Natural  Gas 
Company  ("E  Paso")  submitted  a  filing 
pursuant  to  the  Commission's  Order  No. 
500-F,  "Order  Extending  Date  for  Filing 
Final  Tariff  Sheets  Under  Alternative 
Passthrough  Mechanisms,"  issued 
December  9, 1988,  at  Docket  No.  RM87- 
34-000. 

El  Paso  states  that  on  December  1, 
1988.  at  Docket  No.  RI>88-184-005,  El 
Paso  tendered  certain  tariff  sheets  to 


comply  with  the  Commission's  orders 
issued  June  3a  1988  and  November  21,' 
1988  and  filed  concurrently  a  motion  to 
place  those  tariff  sheets  into  effect  on 
December  1, 1988.  Such  tariff  sheets 
serve  to  establish  the  procedures  by 
which  El  Paso  proposed  to  recover  from 
its  customers,  as  prescribed  by  Order 
No.  500.  a  portion  of  the  payments 
(referred  to  herein  as  "buyout"  or  "buy- 
down"  payments  or  costs)  to  its  natiiral 
gas  suppliers  made  in  settlement  of 
claims  arising  under  gas  purchase 
agreements  or  to  terminate  or  suspend 
such  agreements. 

El  Paso  states  that  on  December  9, 
1988,  the  Commission  issued  Order  No. 
500-F  which  extended  the  previously  set 
deadline  of  December  31. 1988  to  March 
31, 1989  for  the  filing  of  final  tariff  sheets 
under  the  alternative  passthrough 
mechanism.  Order  No.  500-F  stated  that 
a  pipeline  must  file  by  March  31, 1989 
tariff  language  to  be  eligible  to  use  this 
provision.  Accordingly.  El  Paso  filed 
revisions  to  its  tariff  filed  on  December 
1,1988. 

El  Paso  requested  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules  and  regulations  as  may  be 
necessary  so  as  to  permit  the  tendered 
tariff  sheets  to  become  effective  on 
January  1, 1989. 

Copies  of  the  filing  were  served  upon 
all  parties  of  record  in  Docket  No.  RP88- 
184-000  and,  otherwise,  upon  all 
interstate  pipeline  system  sales 
customers  and  shippers  of  B  Paso  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  2042a  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  12, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  «vith  the 
Commission  and  are  available  for  public 
inspection  in  the  public  Reference 
Room. 

LoisD.CMML 
Secretary. 

(FR  Doc.  89-482  Filed  1-9-89;  8:45  am| 
BUJNO  cooc  vir-ot-M 
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IDockat  Na  RP«7-«7-02t] 

Granite  State  Qas  Transmiseion, 
Propoeed  Cttangee  m  Ratee 


Inc4 
Tariff 


January  5, 1988. 

Take  notice  that  on  December  22, 
1968.  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  120  Royall  Street. 
Canton.  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Original  Volume  No.  2 
containing  changes  in  rates  and  other 
tariff  provisions  for  effectiveness  on 
December  7. 1988  and  January  1, 1989: 

Proposed  for  Effectiveness  December  7, 
1888 

First  Revised  Volume  No.  1 

Twenty-Second  Revised  Sheet  No.  7 
Eighth  Revised  Sheet  No.  7-A 
Third  Revised  Sheet  No.  14 
Sixth  Revised  Sheet  No.  68 
Third  Revised  Sheet  No.  69 
Fifth  Revised  Sheet  No.  70 
Third  Revised  Sheet  No.  70-A 
Fourth  Revised  Sheet  No.  71 
Third  Revised  Sheet  No.  71-A 
Fourth  Revised  Sheet  No.  72 
Third  Revised  Sheet  No.  73 
Third  Revised  Sheet  No.  74 
Fifth  Revised  Sheet  No.  75 
Third  Revised  Sheet  No.  7S-A 
Second  Revised  Sheet  No.  75-^ 
First  Revised  Sheet  No.  75-C 
Fourth  Revised  Sheet  No.  78 
Second  Revised  Sheet  No.  77 
First  Revised  Sheet  No.  77-A 
Original  Sheet  No.  77-B 
Second  Revised  Sheet  Na  82 
Third  Revised  Sheet  No.  112 
Second  Revised  Sheet  No.  116 

Original  Volume  No.  2 
Ninth  Revised  Sheet  No.  27 

Proposed  for  Effectiveness  January  1, 
1988 

First  Revised  Volume  No.  1 

Twenty-Third  Revised  Sheet  No.  7 

According  to  Granite  State  the  rate 
changes  and  revised  tariff  provisions  are 
submitted  in  compliance  with  an  order 
of  the  Commission  issued  November  23. 
1988  approving  a  settlement  in  Docket 
No.  RP87-87-000.  Granite  State  further 
states  that  the  rate  filing  in  Docket  No. 
RP87-87-000.  originally  filed  on  August 
20. 1987.  reflected  its  increased  costs  for 
service  to  Bay  State  Gas  Company  (Bay 
State)  and  Northern  Utihties.  Inc. 
(Northern  Utilities)  resulting  from  the 
expanded  operations  approved  in 
Docket  No.  CP87-39-000  to  import  and 
pu  chase  Canadian  gas  from  Shell 


Canada  Limited  (Shell)  for  system 
supply. 

It  is  further  stated  that  the  settlement 
certified  to  the  Commission  contained 
two  levels  of  a  jurisdictional  cost  of 
service  because  of  a  phasing  of  the  Shell 
deliveries  during  an  initial  interim 
period  on  an  intemiptible  basis, 
followed  by  a  period  during  which  Shell 
will  make  firm  daily  deliveries.  Also, 
according  to  Granite  State,  the 
settlement  proposed  jurisdictional  rates 
for  each  cost  of  service  based  on 
different  cost  allocation  methods: 
Granite  State's  historical  method  and  an 
allocation  based  on  a  systemwide  costs. 
Granite  State  furiher  states  that,  in  the 
order  approving  the  settlement  issued 
November  23, 1988.  the  Commission 
directed  Granite  State  to  adopt  the 
systemwide  cost  allocation  procedure 
and  to  implement  this  method  with  rates 
effective  December  1. 1988. 

In  its  compliance  filing.  Granite  State 
proposes  to  implement  the  requirements 
of  the  settlement  on  December  7, 1988. 
According  to  Granite  State  the 
compliance  rates  are  based  on  the 
settlement  rates  for  the  period  during 
which  Shell  provides  full  firm  daily 
service  to  Granite  State  and  the 
inauguration  of  such  firm  service 
commenced  December  7, 1988. 

According  to  Granite  State  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulation  commissions 
of  the  State  of  Maine.  Massachusetts 
and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU. 
Secretary. 

[PR  Doc  a»-483  Piled  1-«-e9:  8:45  am) 

MLUNO  COOC  t717-0t-« 


(Docket  Na  TQ«»-2-46-0001 

Kentucky  Weat  Virginia  Qaa  Co^ 
Propoaad  Ctumga  in  FERC  Gaa  Tariff 

January  5. 1969. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  December  30, 1988,  tendered  for  fihng 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  interim 
PGA  filing,  which  includes  Eighth 
Revised  Sheet  No.  41  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
become  effective  February  1, 1989.  The 
revised  tariff  sheet  reflects  a  current 
increase  of  $.1440  in  the  average  cost  of 
purchased  gas. 

Kentucky  West  states  that  effective 
February  1, 1989,  pursuant  to  its 
obligations  under  various  gas  purchase 
contracts,  it  has  specified  a  total  price  of 
$2.0957  per  dth,  inclusive  of  all  taxes 
and  any  other  production-related  cost 
add-ons  that  it  would  pay  under  these 
contracts. 

Kentucky  West  states  that  by  its 
filing,  or  any  request  or  statement  made 
thereia  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  ri^t  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6, 1966,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC,  780  F.2d  1231 
(5th  Cir.  1986),  or  to  which  it  becomes 
entitled  pursuant  to  any  other  judicial 
and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  each  of 
its  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  wiSi  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  S  S  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  CasbelL 
Secretary. 
(PR  Doc.  89-484  Piled  1-9-^9:  8:45  am] 
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(Docket  No.  RP8a-20»-01SJ 

Metural  Gaa  Pipeline  Co.  of  Amertca; 
Motion  Filing  To  Make  Suapended 
Tariff  Sheets  Effective 

January  5, 1989        / 

Take  notice  tfi^t  on  December  21, 
1988.  Natural  Gas  Rpeline  Company  of 
America  (Natural)  filed  at  Docket  No. 
RP88-209  a  Motion  Filing  and 
Stipulation  And  Agreement  Pertaining 
To  Interim  Rate  Reduction.  This  filing 
includes,  among  other  things,  two 
separate  sets  of  rates:  (1)  Motion  Rates 
which  reflect  Natural's  as-filed  rates 
adjusted  to  comply  with  the  Suspension 
Order  herein,  44  FERC  |  61,176,  reh'g 
denied.  44  FERC  1 61,404  (1988)  and  to 
reflect  a  unilateral  reduction  in  cost  of 
service  and  (2)  rates  resulting  from  the 
Stipulation  and  Agreement  Pertaining  to 
Interim  Rate  Reduction  (Interim 
Settlement).  Natural  proposes  that  the 
Interim  Settlement  rates  become 
effective  January  1, 1989. 

Natural  states  further  that  the  Motion 
and  Interim  Settlement  rates  reflect  the 
GRI  charge  approved  by  the 
Commission  in  Opinion  No.  320,  45 
FERC  \  61.344  (1988)  issued  November 
30, 1988.  AddiUonally,  the  Motion  Filing 
shows  the  recomputation  of  Natural's 
Quarterly  PGA  adjustment  effective 
December  1, 1988.  The  cum»i]ative 
adjustment  was  restated  to  reflect 
revisions  resulting  from  the  use  of  costs 
and  units  underlying  the  settlement  base 
tariff  rates.  Natural  stated  that  as  in  the 
past  it  will  utilize  the  procedures  of  18 
CFR  154.309  where  necessary  to  adjust 
its  commodity  rates. 

Natural  states  that  copies  of  this  filing 
have  been  served  on  all  of  its 
jurisdictional  customers,  all  parties  at 
Docket  No.  RP88-209.  and  interested 
state  commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  shcwid  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  82S 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  January  12, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LaisCastielL 
Secretary.  I 

(PR  Doc  89-185  Filed  l-9-«»:  8:45  am) 

SRJJNQ  CODE  mr-At-M 


(Docket  Na  RPta-6a-«0»] 

Tranaconttnental  Gas  Pipe  Line  Cotp^ 
Compliance  Tariff  Fmng 

January  5, 1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  December  aa  1968, 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  Na  1  and  Original 
Volume  No.  2  of  ite  FERC  Gas  Tariff, 
which  tariff  sheets  are  included  in 
Appendix  A  attached  to  the  filing.  The 
proposed  effective  dates  of  the  re\-ised 
sheets  are  indicated  in  Appendix  A. 

Transco  states  that  the  purpose  of  its 
tariff  filing  is  to  revise  rates  related  to 
the  recovery  of  producer  buyout  and 
buydown  cosAs  to  comply  with  the 
provisions  of  Ordering  Para^aph  (I)  of 
the  Commission's  March  31, 1988  order 
in  the  subject  docket  and  SS  29.3(b)  and 
29.5(b)  of  Transco's  General  Terms  and 
Conditions  of  Volume  No.  1  of  its  FERC 
Gas  Tariff.  The  referenced  order  and 
tariff  provisions  require  Transco  to  file 
within  30  days  after  November  3a  1988 
revised  amoimts  which  it  seeks  to 
recover  under  its  Order  500  recovery 
mechanism  to  reflect  actual  amounts 
paid  or  for  which  it  has  a  written 
obligation  to  pay  as  of  November  30, 
1988. 

Transco  further  states  Aat  copies  of 
the  instant  filing  are  being  mailed  to  its 
jurisdictional  customers.  State 
Commissions  and  interested  parties.  In 
accordance  with  the  provisions  of 
5  154.16  of  the  Commission's 
Regulations,  copies  of  this  filing  are 
available  for  pubhc  inspection  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston, 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  2042C  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pi^lic 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  CaslieU. 

Secretary. 

(PR  Doc  m-*9S  Filed  1-9-89:  8:45  an) 

BiujMa  COOC  sm-ovM 


(Docket  Na  TOa»-2-52-000| 

Western  Gas  interstate  Co;  Propoaad 
Changes  in  FERC  Gaa  Tariff 

January  5, 1989. 

Take  notice  that  Western  Gas 
Interstate  (Company  ("Western"),  on 
December  29. 1988.  tendered  for  filing 
proposed  changes  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  The 
proposed  effective  date  for  the  tariff 
sheets  is  February  1, 1989. 

Western  states  that,  among  other 
things,  its  filing  proposes  changes  to  its 
rates  in  accordance  with  the  terms  of 
the  Purchased  Gas  Adjustment  Qause 
of  its  FERC  Gas  Tariff,  which  penniU 
recovery  of  changes  in  the  cost  of  gas 
and  of  unrecovered  purchased  gas  costs. 

Western  further  states  that  die 
proposed  changes  provide  for  (1)  An 
increase  in  cost  under  Western's  Rate 
Sdiedule  G-N  of  23JJ7  cents  per  Mcf; 
and  (2)  a  decrease  in  cost  under 
Western's  Rate  Schedule  G-S  of  49.72 
cents  per  Mcf. 

Finally,  Western  states  that  copies  of 
the  filing  were  served  upon  Western's 
transmission  system  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission.  825  Na  Capitol 
Street  NE..  Washingtcm,  DC  2042a  in 
accordance  with  S§  385.211  and  36&214 
of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  12, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  ap|ut)priate  action  to  be 
taken,  but  will  not  serve  to  make  the 
[>rotestant8  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbelL 
Secretary. 
[PR  Doc.  89-187  Piled  1-9-89:  8:45  amj 
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(Doaict  Na  TQe»-1-S5-001  ] 
Questar  Pipeline  Co.;  Rate  Cttange 

January  4. 1988. 

Take  notice  that  on  December  22. 

1988.  Questar  Pipeline  Company 
tendered  for  filing  and  acceptance 
Eighteenth  Revised  Sheet  No.  12  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
Na  1.  to  be  effective  December  1, 1988, 
and  First  Revised  Sheet  No.  12-A  to 
First  Revised  Volume  No.  1  and 
Eleventh  Revised  Sheet  No.  8  to  Original 
Volume  No.  3  to  be  effective  January  1. 

isea 

Questar  Pipeline  states  that  the 
purpose  of  this  filing  is  to:  (1)  Adjust  the 
purchased  gas  costs  under  QJuestar 
Pipeline's  sale-for-resale  Rate  Schedule 
CD-I  effective  December  1. 1988;  (2) 
conform  to  the  Commission's  November 
3a  198a  order  in  Docket  No.  TQ89-1- 
55-000;  and  (3)  implement  the  Gas 
Research  Institute  charge  adjustment 
Authorized  by  the  Commission  in  Docket 
No.  RP88-182-000  to  be  effective 
January  1, 1989. 

Questar  Pipeline  further  states  that 
Eighteenth  Revised  Sheet  No.  12  shows 
a  community  base  cost  of  purchased  gas 
as  adjusted  of  $2.16041 /Dth  for  sales 
under  its  Rate  Schedule  CD-I  which  is 
S0.13906/Dth  higher  than  the  currently 
effective  rate  of  $2.02106/Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  is  decreased  by  $0.141SO/Mcf 
to  $0.1357/Mcf. 

Questar  Pipeline  has  requested  any 
necessary  waivers  of  the  Commission's 
Rules  and  Regulations  to  allow  the 
tendered  tariff  sheets  to  become 
effective  as  proposed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428,  in  accordance  «vith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  12, 

1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  O.  CaahelL 

Secretary. 

|FR  Doc  88-t35  Filed  1-0-88  8:45  am) 
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(Doekal  No.  RPM-4«-000] 

Tranaweatem  Pipeline  Co^  Propoeed 
Cttange*  In  FERC  Qaa  Tariff 

lanuaiy  4. 1980. 

Take  Notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
December  30, 1988  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
Transwestem  states  that  the  proposed 
changes  would:  First,  adjust 
Transwestem's  rates  resulting  in  a 
decrease  in  revenues  bom  sales, 
transportation,  and  production  and 
gathering  services  by  $9.9  million 
annually,  based  on  volumes  and  costs 
for  the  twelve  months  ended  August  31. 

1988,  as  adjusted  for  the  Test  Period: 
Second,  modify  the  transportation  tariff 
provisions  and  implement  fixed  variable 
rate  design  prospectively.  Transwestem 
also  proposed  to  establish  a  Federal 
Income  Tax  Tracker  in  its  Tariff.  The 
Revised  Tariff  Sheets  will  not  result  in 
an  increase  in  the  level  of  charges  to 
any  of  Transwestem's  jusrisdictional 
customers.  Transwestem  has  requested 
that  the  proposed  tariff  changes  tiled 
therein  be  made  effective  Febmary  1. 

1989,  without  suspension. 
Transwestem  advises  that  the  filed- 

for  revenue  level  is  actually  $12.5  million 
less  than  the  annual  revenues  required 
to  recover  the  Test  Period  Cost  of 
Service.  Transwestem  states  that  in 
addition  to  the  proposed  rate  decrease 
for  certain  services,  it  has  voluntarily 
maintained  the  ciirrently  effective  level 
of  any  derived  rate  which  would  have 
otherwise  increased  in  order  to  maintain 
the  marketability  of  its  system  in  light  of 
today's  intensely  competitive  market 
environment 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
under  its  FERC  Gas  Tariff  and  to 
interested  State  Commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  29428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  285.211).  All  such  motions  or 
protests  must  be  filed  on  or  before 
January  11, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

Secretary. 

(PR  Doc.  89-436  Filed  1-9-89:  8:45  am) 
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VaNey  Gas  Transmission,  inc.;  Cttange 
In  Rates  Pursuant  to  Purchased  Gas 
Adjustment 

[Docket  Na  TOt»-1-S0-000] 

lanuary  4. 1989 

Take  notice  that  on  December  29, 

1988,  Valley  Gas  Transmission,  Inc. 
("Valley")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  as 
part  of  its  FERC  Gas  Tarriff: 

Thirty-Ninth  Revised  Sheet  No.  2A 
Substitute  Thirty-Nineth  Revised  Sheet 

No.  2A  to  Original  Volume  No.  1 
Twelfth  Revised  Sheet  No.  10 
Substitute  Twelfth  Revised  Sheet  No.  10 

to  Original  Volume  No.  2 

Valley  states  that  these  tariff  sheets, 
which  are  proposed  to  become  effective 
on  February  1. 1989  and  April  1, 1989  are 
being  filed  pursuant  to  the  purchased 
gas  cost  adjustment  provisions  of  its 
tariff.  Valley  further  states  that  these 
proposed  changes  reflect  adjustments  to 
its  current  surcharge  adjustment  and 
current  gas  cost  adjustment,  and  that  its 
filing  has  been  served  on  all 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street,  NE.,  Washington.  DC 
20426  in  accordance  with  §{385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  12. 

1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  89-438  Filed  1-9-89:  a-45  am] 
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[DeelMt  Na  RPSS-1t7-005] 

VfMston  Basin  Interatate  Pipeline  Co; 
Compliance  Fling  for  Self- 
hnplementlng  Tranaportation 

January  4, 1980. 

Take  notice  that  on  December  21, 
1988,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200, 
304  East  Rosser  Avenue,  Bismarck,  ND 
58501.  tendered  for  filing  a  revised  tariff 
sheet  to  Original  Volume  No.  1^  of  its 
FERC  Gas  Tariff.  Williston  Basin  states 
that  the  revised  tariff  sheet  is  being  filed 
in  compliance  with  the  Commission's 
Order  of  November  25. 1988  in  Docket 
Nos.  RP88-197-000  et  al  Williston  Basin 
requests  that  Third  Substitute  Original 
Sheet  No.  127  submitted  in  its  filing  be 
made  effective  September  24. 198& 

Copies  of  the  instant  filing  were 
served  upon  Williston  Basin's  affected 
Jurisdictional  customers,  interested  state 
regulatory  agencies  and  intervenors 
herein. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caahea. 
Secretary. 

(FR  Doc  89-437  Rled  1-0-80:  8:45  am] 
I  oooE  crir-st-M 


Office  Of  Haartnga  and  Appeals 

Implementation  of  Special  Refund 
Proceduraa 

AOCNCV:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Implementation  of  special 
refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $7.2  million,  plus 
accmed  interest,  in  alleged  cmde  oil 
violation  amounts  obtained  from  New 
York  Petroleum,  Inc.  (Case  No.  KFX- 
0052).  Chevron  U.S.A.  Inc.  (Case  No. 


KEF-0100).  Patton  Oil  Company  (Case 
No.  KEF-0107).  and  Ladd  Petroleum 
Corporation  (Case  No.  KEF-0112).  The 
OHA  has  determined  that  the  funds  will 
be  distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4, 
1986). 

OATC  AND  AOORCSS:  Applications  for 
refund  must  be  filed  by  October  31, 1989. 
and  should  be  addressed  to:  Subpart  V 
Grade  Oil  Overcharge  Refunds,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 

pom  PUfrrNCR  mFomiATiON  contact: 

Thomas  O.  Mann,  Deputy  Director. 
Roger  Klurfeld.  Assistant  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 

SUPPLBMCNTAIIY  MRMMATION:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  sets  forth  the  final 
procedures  that  the  DOE  has  formulated 
to  distribute  cmde  oil  overcharge  funds 
obtained  &t)m  New  York  Petroluem.  Inc.. 
Chevron  U.SA.  Inc.,  Patton  Oil 
Company  and  Ladd  Petroleum 
Corporation.  The  funds  are  being  held  in 
an  interest-bearing  escrow  account 
pending  distribution  by  the  DOE. 

The  OHA  has  decided  to  distribute 
these  funds  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Grade 
Oil  Overcharges.  51  FR  27899  (August  4. 
1986).  Under  the  Modified  Policy,  crade 
oil  overcharge  monies  are  divided 
among  the  states,  the  federal 
government  and  injured  purchasers  of 
refined  products.  Refunds  to  the  states 
will  be  distributed  in  proportion  to  each 
state's  consumption  of  petroleum 
products  during  the  period  of  price 
controls.  Refunds  to  eligible  purchasers 
will  be  based  on  the  number  of  gallons 
of  petroleum  products  which  they 
puixihased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  must  be  filed  ' 
by  October  31, 1989,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  The  information  which 
claimants  should  include  in  their 
applications  is  explained  in  the 
Decision,  which  immediately  follows. 
Any  claimant  that  has  already  filed  a 
crade  oil  refund  application  need  not  file 
again. 


Date:  December  Za  1988. 
GMffa  B.  Braxoay, 

Director,  Office  of  Hearings  and  Appeals. 

Names  of  Firms:  New  York  Petroleum. 
Inc.,  Chevron  U.S.A.  Inc.,  Patton  Oil 
Company.  Ladd  Petroleum  Corporation. 

Dates  of  Filing:  April  6, 1988,  January 
27. 1988,  March  25, 198a  July  6, 198a 

Case  Numbers:  KFX-0052.  KEF-Oioa 
KEF-0107.  KEF-0112. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  IX)E  price  regulations. 

The  ERA  has  filed  four  Petitions  for 
the  Implementation  of  Special  Refund 
Procedures  for  crade  oil  overcharge 
funds  obtained  bom  New  York 
Petroleum.  Inc.  (NYP),  Chevron  U.S.A- 
Inc.  (Chevron),  Patton  Oil  Company 
(Patton),  and  Ladd  Petroleum 
Corporation  (Ladd).'  These  four  firms 
remitted  a  total  of  $7.2  million  to  the 
DOE  pursuant  to  court  approved 
settlements,  adjudications  or  DOE 
consent  orders.  An  additional  $SO4X)00 
in  interest  has  accrued  on  that  amount 
as  of  November  30, 1988.  This  Decision 
and  Order  establishes  procedures  for 
distributing  these  funds. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  Part  206,  Subpart 
V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
or  alleged  violations  of  the  regulations 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 


'  The  OHA  previously  aUbiisbed  refund 
procedure*  for  the  crude  oil  overcharge  fund* 
obtaioed  from  NYP  pursuant  to  a  court-approved 
•ettlement.  New  York  Petroleum.  Inc.  12  DOE 
I  85.047  (19M).  Thoae  procedure*  permitted  direct 
purchaaen  of  NYP  crude  oil  to  tubmit  aftpKcatioaa 
for  refund.  See  New  York  Petroleum.  Inc/Ashland 
Oil.  Inc.  16  DOE  f  a&.613  (1987).  Since  that  lime,  the 
Stripper  Well  Settlemenl  Agreement  ha*  been 
implemented.  As  explained  below,  the  Settlement 
Agreement  permits  purchaier*  of  refilled  petroleum 
product*  that  were  iniured  b>'  alleged  crude  oil 
overtiiarge*.  such  a*  those  *etlled  in  the  NYP 
litigatiort  to  submit  application*  for  refund  to  the 
OHA.  The  remaining  $115,580  42  in  NYP  funds  are 
subject  to  the  terms  of  the  Settlement  Agreement. 

Ladd  remitted  SZ.887.611.31  to  the  DOE  pursuant 
to  a  July  27, 1967  |udgement  of  the  United  Stales 
District  Court  for  the  Eastern  District  of  Louisiana. 
Chevron  remitted  S3.092.414.21  pursuant  to  Consent 
Order  Number  RGFG006A1Z.  and  Ration  remitted 
$1,110,940.14  pursuant  to  Consent  Order  Number 
810C00323Z.  1 
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authority  of  the  OHA  to  fuliion 
procedures  to  distribute  refunds,  i 
Office  of  Enforcement  9  DOE  1  dZJM 
(1961).  and  Office  of  Enforcement  S 
DOE  1  82.507  (1961).  We  have 
considered  the  ERA's  requests  to 
implement  Subpart  V  procedures  with 
respect  to  the  monies  received  from  the 
four  finns  listed  above,  and  have 
determined  that  such  procedures  are 
appropriate. 

/  Background 

On  }uly  28. 1966.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges.  51  FR  27899  (August  4. 
1986)  ("the  MSRP").  The  MSRP.  issued 
as  a  result  of  a  court-approved 
Settlement  Agreement  in  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  M.D.L  No.  378  (D. 
Kan.).  pro\'ides  the  crude  oil  overcharge 
funds  will  be  divided  among  the  states, 
the  federal  government,  and  injured 
purchasers  of  refined  petroleum 
products.  Under  the  MSRP.  up  to  20 
percent  of  these  crude  oil  overcharge 
funds  tvill  be  reserved  initially  to  satisfy 
valid  claims  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of 
the  funds,  and  any  monies  remaining 
after  all  valid  claims  are  paid,  are  to  be 
disbursed  equally  to  the  states  and 
federal  government  for  indirect 
restitution. 

The  OHA  has  been  applying  the 
MSRP  to  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
See  Order  Implementing  the  MSRP,  51 
FR  29686  (August  2a  1986).  That  Order 
provided  a  period  of  30  days  for  the 
filing  of  any  objections  to  the 
application  of  the  MSRP.  and  solicited 
comments  cooceming  the  appropriate 
procedures  to  foUow  in  processing 
refund  applicatkns  in  crude  oil  refund 
proceedkiaB. 

On  Aprfl  la  1907.  the  OHA  issued  • 
notice  analyzing  the  numerous 
comments  whidh  it  received  in  response 
to  the  Au9ist  1986  Order.  52  FR  11737. 
The  notice  set  forth  generaKzed 
procedures  and  provided  guidance  to 
assist  claimants  that  wish  to  file  refund 
applications  for  crude  oil  monies  under 
the  Subpart  V  regulations.  All  applicants 
for  refunds  would  be  required  to 
document  their  purchse  volumes  of 
petroleum  products  during  the  period  of 
price  contiolB  and  to  prove  that  they 
were  injured  by  the  alleged  overcharges. 
The  notice  indicated  that  end- users  of 
petroleum  products  whose  businesses 
are  unrelated  to  the  petroleum  industry 
will  be  presumed  to  have  absort^ed  the 
crude  oil  overcharges,  and  need  not 
submit  aay  further  proof  of  iojury  to 
receive  a  refund  Finally,  we  stated  that 


refunds  would  be  calculated  on  the 
basis  of  a  volumetric  refund  amount 
derived  by  dividing  crude  oil  violation 
•mounts  by  the  total  consumption  of 
petroteum  products  in  the  United  States 
during  the  period  of  price  controls.  The 
numerator  would  include  the  crude  oil 
overcharge  monies  that  were  in  the 
DOE's  escrow  account  at  the  time  of  the 
settlement  and  a  portion  of  the  funds  in 
the  M.D1..  378  escrow  at  the  time  of  the 
settlement. 

The  DOE  has  applied  these 
procedures  in  numerous  cases  since  the 
April  1967  Notice,  see.  e.g..  Shell  Oil  Co.. 
17  DOE  1  85.204  (1988).  and  Emeat  A. 
Allerkamp.  17  DOE  |  85.079  (1988).  and 
the  procedures  have  been  approved  by 
the  United  States  District  Court  for  the 
District  of  Kansas.  Various  States  had 
filed  a  Motion  with  that  Court,  claiming 
that  the  OHA  violated  the  Settlement 
Agreement  by  employing  presumptions 
of  injury  for  end-users  and  by 
improperly  calculating  the  refund 
amount  to  be  used  in  those  proceedings. 
On  August  17. 1987.  Judge  Theis  issued 
an  Opinion  and  Order  denying  the 
States'  Motion  in  its  entirety.  The  court 
concluded  that  the  Settlement 
Agreement  "does  not  bar  OHA  from 
permitting  claimants  to  employ 
reasonable  presumptions  in 
affirmatively  demonstrating  injury 
entitling  them  to  a  refund."  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  671  F.  Supp.  1318. 
1323  (D.  Kan.  1987).  The  court  also  ruled 
that,  as  specified  in  the  April  1987 
Notice,  the  OHA  could  calculate  refunds 
based  on  a  portion  of  the  M.D.L  378 
overcharges.  Id.  at  1323-24.  The  States 
appealed  the  latter  ruling,  and  the 
Temporary  Emergency  Court  of  Appeals 
a^irmed  ludge  Theis'  deciaioD.  In  Re: 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation.  3  Fed.  Energy 
Guidelines  1  28J06  (Temp.  Emer.  Ct 
App.  1968). 

//.  The  Proposed  Dedsron  and  Order 

On  July  26. 1988.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PDftO) 
establishing  tenative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amounts  obtained  from  NYP,  Chevron. 
Patton  and  Ladd.  The  OHA  tentatively 
concluded  that  the  monies  in  those 
cases  should  be  distributed  in 
accordance  with  the  MSRP  and  the 
April  10, 1967  Notice  Pursuant  to  the 
MSRP.  the  OHA  proposed  lo  reserve 
initially  20  percent  of  the  alleged  crude 
oil  violation  amounts  for  direct 
restitution  to  applicants  who  claim  that 
they  were  injured  by  the  alleged  crude 
oil  violations.  The  remaining  80  percent 
of  the  funds  would  be  distributed  to  the 
states  and  federal  government  for 


indirect  restitution.  After  all  valid  claims 
are  paid,  any  remaining  funds  in  the 
claims  reserve  also  would  be  divided 
between  the  states  and  federal 
government.  The  federal  government's 
share  ultimately  would  be  deposited 
into  the  general  fund  of  the  Treasury  of 
the  United  States. 

In  the  PDAO.  the  OHA  proposed  to 
require  applicants  for  refund  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
price  controls  and  lo  prove  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  The  PD&O  stated  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  could  use  a 
presumption  that  they  absorbed  the 
crude  oil  overcharges,  and  need  not 
submit  any  fiirther  proof  of  injury  to 
receive  a  refund.  The  OHA  also 
proposed  to  calculate  refunds  on  the 
basis  of  a  volumetric  refund  amount,  as 
described  in  the  April  10, 1987  Notice. 
Comments  were  solicited  regarding  the 
tentative  distribution  process  set  forth  in 
the  PDaO. 

///.  Discussion  of  the  Comments 
Received 

In  response  to  the  PD&O.  the  OHA 
received  comments  from  three  parties: 
Chevron;  a  group  of  15  States  of  the 
United  States  ("the  States"):  and  Philip 
P.  Kalodner  as  counsel  for  six  electric 
utilities,  14  foreign-flag  shipping 
companies,  and  four  pulp  and  paper 
manufacturers.  Mr.  Kalodner's  clients 
are  all  potential  recipients  of  crude  oil 
refunds.  In  general,  the  commenters 
addressed  two  issues:  (1)  The  amount  of 
funds  reserved  to  pay  injured  claimants: 
and  (2)  the  presumption  of  injury  for 
end-users.* 

A.  The  Amount  Reserved  for  Refunds  to 
Claimants 

In  his  comments,  Mr.  Kalodner 
contends  that  the  OHA  should  not 
distribute  80  percent  of  the  alleged  crude 
oil  violation  amounts  to  the  states  and 
federal  government.  According  to 
Kalodner,  such  a  distribution  will 
"preclude  full  direct  restitution  to 
claimants."  Kalodner  comments  at  4. 
Kalodner  claims  that  the  20-percent 
reserve  is  insufficient  to  satisfy  all  of  the 
legitimate  claims  that  have  been  or  will 


*  In  Hi  coBmcnts.  Chevron  noted  a  facluul 
omiuioo  in  tka  PDSO.  TIm  CSieviwi  Consent  Order. 
NMBbar  RCFBHMAIZ.  MMlad  violatkns  of  the 
crude  oil  priciiig  regulaUooa  ■llegedly  committed  by 
Gulf  Oil  Corporation  (Gulf),  no)  Chevron.  According 
to  Chevroa  it  entered  into  thi>  Consent  Order  after 
il  had  acquir«l  Gulf.  The  FOSO  lailad  to  stale  tha< 
the  Consent  Order  which  was  axmaitad  by  Chevron 
does  not  actuaUy  nvolva  aay  allegad  crude  oil 
violations  l>y  tiial  firm. 
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be  filed  in  these  proceedings.  Kalodner 
asserts  that  both  the  DOE  and  the  states 
assured  the  United  States  District  Court 
for  the  District  of  Kansas  that  the 
amount  reserved  for  the  claims  process 
would  be  adequate  to  provide  refunds 
for  all  successful  claimants.  "Having 
provided  that  asurance  in  order  to 
obtain  approval  of  the  Court  of  the  Final 
Settlement  Agreement  and  the  benefits 
to  themselves,  the  states  and  the  DOE 
are  required  by  the  doctrine  of  judicial 
estoppel  to  m^e  good  on  that 
assurance."  Kalodner  conmients  at  5. 

There  is  absolutely  no  evidence  that 
the  20-percent  reserve  will  be 
insufficient  to  pay  claimants.  We  have 
examined  Kalodner's  assertions  and 
find  them  unsupported.  Moreover,  the 
20-percent  set  aside  is  mandated  by  the 
following  terms  of  the  Settlement 
Agreement 

OHA  may  reserve  a  reasonable  portion  of 
funds  fr?:;:  each  :uch  proceeding  to  satisfy 
potentially  provable  claims  of  identifiable 
injured  claimants  who  have  not  waived  their 
claims,  but  such  reserve  shall  not  exceed  20 
percent  of  the  monies  in  such  proceeding  and 
amounts  in  excess  of  the  reserve  shall  be 
distributed  while  awaiting  completion  of  the 
flrst  stage  refund  proceedings.  The 
percentage  of  the  reserve  wUl  be  altered 
*  *  *  periodically  '  *  *  to  reflect  the  amount 
of  reserve  that  is  wairanted  and  sufficient  to 
provide  adequate  funding  for  eligible  first- 
stage  claims,  and  will  be  lowered  as  fustified 
by  claims  experience  as  a  consequence  of 
this  Agreement 

Settlement  Agreement  at  IV3.6, 6  Fed. 
Energy  Guidelines  1 90,509  at  ga665 
(emphasis  added). 

Thus  the  OHA  may  not  set  aside  more 
than  20  percent  of  alleged  crude  oil 
vitiation  amounts  for  direct  refunds  to 
injured  claimants.  The  OHA  may  reduce 
the  size  of  this  reserve,  but  it  may  not 
raise  the  reserve  above  20  percent  of  the 
funds  received.  A.  Tarricone,  Inc.  15 
DOE  1  85,495  at  88,893  (1987).  The 
remainder  of  the  crude  oil  violation 
amounts  must  be  distributed  to  the 
states  and  federal  government  prior  to 
the  completion  of  the  refund  claims 
process.  As  stated  in  the  PD&O,  we  have 
decided  to  reserve  initially  the  full  20 
percent  of  the  alleged  crude  oil  violation 
amounts  subject  to  this  determination  in 
order  to  ensure  that  sufficient  funds  will 
be  available  for  refunds  to  injured 
claimants.  We  will  therefore  adopt  the 
procedures  as  proposed  in  the  PD&O, 
and  order  the  disbursement  of  80 
percent  of  the  alleged  crude  oil  violation 
amounts  to  the  states  and  federal 
government* 


B.  The  Presumption  of  Injury  for  End- 
Users  .. 

The  only  matter  addressed  by  the 
States  in  their  comments  is  the  use  of  a 
presimiption  of  injury  to  allow  end-users 
to  meet  their  burden  of  proving  injury. 
Of  the  many  issues  relating  to  the  end- 
user  presumption  raised  in  the  States' 
comments,  two  warrant  further 
discussion.  First,  the  States  ask  whether 
the  presumption  of  injury  is  rebuttable. 
Second,  the  States  request  "clear 
guidelines  as  to  what  evidence  is 
relevant  or  sufficient  to  rebut"  the 
presumption.  States'  comments  at  1. 

1.  The  presumption  of  injury  is 
rebuttable.  We  agree  with  the  States 
that  the  presumption  of  injury  for  end- 
users  is  rebuttable,  and  have  so 
indicated  on  numerous  previous 
occasions.  See,  e.g..  Allerkamp,  17  DOE 
at  88,172;  Berry  Holding  Co..  16  DOE 

f  85,405  at  88,797  (1987).  In  Allerkamp. 
we  discussed  the  presumption  of  injury 
and  the  burdens  of  proof  as  follows: 

The  claimants'  burden  of  proof  is  eased  by 
the  presumption.  If  an  interested  party 
submits  evidence  to  rebut  the  presumption  of 
injury,  we  must  first  determine  whether  the 
evidence  submitted  is  relevant  to  the  issue.  If 
the  evidence  ia  relevant  and  sufficient  to 
rebut  the  presumption,  the  claimant  has  the 
burden  of  coming  forward  «vith  further 
evidence  of  injury.  However,  if  we  find  the 
evidence  submitted  to  rebut  the  presumption 
to  be  insuflident.  a  refund  to  the  end-user 
can  be  approved,  l>ased  on  the  weight  of  the 
presumptioa  without  requiring  the  end-user 
to  submit  further  evidence  of  injury. 

17  DOE  at  88,172-73 

2.  Evidence  required  to  rebut  the 
presumption  of  injury.  In  their 
comments,  the  States  request  "clear 
guidelines"  concerning  the  evidence  that 
the  OHA  considers  "relevant  and 
sufficient"  to  rebut  the  end-user 
presumption.  States'  comments  at  1.  As 
explained  below,  we  cannot  approve  the 
States'  request.  Further  "guidehnes"  are 
neither  necessary  nor  appropriate  in  the 
context  of  this  order  establishing  refund 
procedures,  and  they  can  be  issued  only 
in  connection  with  individual  refund 
claims. 

The  States  wrongly  claim  that  the 
end-user  presumption  is  based  oidy  "on 
the  need  for  efficient  procedure."  States' 
comments  at  9.  The  end-user 
presumption  was  adopted  first  and 
foremost  as  an  evidentiary  tool  so  that 
parties  injured  by  crude  oil  overcharges 
would  have  the  opportunity  to  obtain 
some  measure  of  restitution  of  those 
overcharges.  As  we  previously  noted. 


*  Mr.  Kalodner  also  suggests  in  Iris  cxmiDents  tltat 
we  add  various  amounts  to  the  numerator  of  the 
votametrk  fonnuU  in  order  to  liK3«ase  the  sixe  of 
rtAimk.  Thaae  suggestioos  were  previouaiy 


considered  and  rejected  in  Allerkamp.  17  DOE  at 
B8.174-17S.  Mr.  Kalodner  has  presented  do  new 
•iguments  to  justify  a  reconsideratioa  of  tboae 
isaues  in  this  determinatioii. 


the  DOE  "has  a  dufy  to  identify  injured 
persons  and,  to  the  extent  possible,  to 
make  direct  refunds  to  them."  Tarricone, 
15  DOE  at  88.894.  This  duty  arises  in 
part  from  section  209  of  the  Economic 
Stabilization  Act  of  1970, 12  U.S.C.  1904 
(note),  and  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986, 
15  U.S.C.  4502(b).  To  fiilfill  this 
Congressional  mandate  and  assure  that 
restitution  is  achieved,  the  OHA  must 
take  into  accoimt  the  complexify  of  oil 
overcharge  proceedings,  as  well  as  the 
difficulfy  in  actually  proving  injury  from 
crude  oil  overcharges,  caused  in  part  by 
the  passage  of  time  sii  ce  the  period  of 
price  controls  and  difficulties  applicants 
may  experience  in  locating  records  and 
relevant  market  data.  Tarricone.  15  DOE 
at  88,894.  See  also  Report  to  the  United 
States  District  Court  for  the  District  of 
Kansas,  In  re:  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  6 
Fed.  Energy  Guidelines  1 90,507  (1985) 
(the  Stripper  Well  Report)  (evidentiary 
hearing,  during  which  the  OHA 
determined  the  amount  of  crude  oil 
overcharges  absorbed  by  refiners  as  a 
class,  resulted  in  a  record  of  neariy 
13,000  pages  of  written  and  oral 
testimony  from  64  public  and  private 
entities).  The  Subpart  V  regulations 
reflect  the  DOE's  awareness  of  these 
factors,  and  specifically  authorize  the 
use  of  presumptions  for  the  evaluation 
of  individual  refund  claims.  10  CFR 
205.282(e). 

If  end-user  claimants  were  routinely 
required  to  submit  detailed  evidence  of 
injury  in  order  to  receive  refunds  for 
crude  oil  overcharges,  a  great  majorify 
of  claimants  would  find  that  the  refunds 
in  question  were  not  worth  the  time  and 
cost  involved  in  pivsuing  them.  The 
result  would  be  ^e  complete  frustration 
of  the  restitutionary  purposes  of  these 
proceedings,  since  "virtually  no  end- 
users  would  receive  restitution  for  the 
crude  oil  overcharages  they 
experienced."  Id.  at  88,895.  Accordingly, 
the  presimiption  satisfies  the  important 
restitutionary  policy  objectives  outlined 
above.  Moreover,  the  States'  challenge 
to  the  presumption  was  rejected  by 
Judge  Theis,  who  found  the  States' 
arguments  unpersuasive  and  upheld  this 
fundamental  element  of  the  OHA's 
crude  oil  refund  process.  See  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  671  F.  Supp.  at 
1323.  The  States  may  not  relitigate  those 
issues  in  this  proceeding  under  the  guise 
of  seeking  "clear  guidelines"  on  how  to 
rebut  the  end-user  presumption. 

The  crude  oU  refund  procedures  have 
been  extremely  effective  in  making 
refunds  available  to  many  members  of 
the  overcharged  communify.  To  date. 
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the  OHA  haa  decided  over  40.000  crude 
oil  refund  applications.  Our  decisions  on 
individual  crude  oil  refund  applications 
hold  that  the  presumption  of  infuiy  is  a 
sufficient  basis  for  approving  a  refund 
unless  an  interested  party  submits 
relevant  and  sufficient  evidence  to  the 
contrary  concerning  a  particular 
applicant.  See.  e^  Royal  Crown  of 
Angela,  Ina,  17  DOE  185J34  at  88.398 
(1988).  If  an  objecting  party  submits 
sufficient  evidence  to  rebut  the 
presumption,  however,  the  burden  of 
going  forward  with  the  evidence  shifts 
to  the  applicant,  who  must  then  present 
relevant  information  to  support  its 
Application  for  Refund.  See  Christian 
HaalandA/S.  17  DOE  185.439  at  88.865 
(1988)  (factual  and  legal  issues  raised  by 
the  States  rebutted  the  presumption  and 
shifted  the  burden  of  going  forward  with 
the  evidence  to  the  applicants);  Cook 
CoaaUvction  Co..  18  DOE  \—,  No. 
RF272-200S  (December  1. 1968)  (issues 
raised  by  the  States  concerning  price 
escalator  clauses  in  the  applicant's 
contracts  partially  rebutted  the 
presumption  of  injury  for  that  applicant). 

The  States  are  aware  of  the  type  of 
evidence  that  is  necessary  to  rebut  the 
end-user  presumption.  They  succeesfDlly 
presented  such  evidence  in  Christian 
Hoaland  and  Cook  Construction.  The 
evidence  required  to  rebut  the 
presumption  must  be  of  sufficient  wei^t 
to  cast  serious  doubt  upon  the  notion 
that  the  applicant  was  injured  by  crude 
oil  overcharges.  Generalized  assertions 
or  allegations  concerning  injury  clearly 
will  not  satisfy  this  standard.  Seei  e.g., 
Chicago  Transit  Authority,  17  DOE 
185.223  at  88.440  (1988)  (inadequate 
proof  of  the  assertion  that  all 
governmental  units  passed  through 
overcharges):  Gulf  States  Asphalt  Co.. 
18  DOE  185.154  at  88.250  (1988)  (broad 
statement  that  "almost  every  industry" 
was  able  to  pass  through  some  of  its 
increased  costs  found  insufficient  to 
rebut  the  presumption).  Industry-wide 
data  that  has  no  relationship  to  the 
individual  applicant  also  will  be 
insufficient  Royal  Crown.  17  DOE  at 
89.396  (evidence  of  pass  through  of 
increased  sugar  costs  irrelevant  to 
determination  of  pass  through  of 
increased  energy  costs);  Airborne 
Express.  lnc„  18  DOE  18S.170  at  88.278 
(1968)  (evidence  of  cost  pass  through  by 
the  scheduled  passenger  airlines 
insufficient  to  rebut  the  injury 
presumption  for  all-cargo  airlines);  hf id- 
Atlantic  Coca-Cola  Bottling  Co..  18  DOE 
185.141  at  88.227  (1988)  (industrywide 
data  insufficient  to  rebut  the 
presumption  in  industries  where  the 
energy  needs  of  individual  firms  vary 
due  to  firm-specific  operating  factoo). 


Moreover,  evidence  (^  sustained  growth 
and  profitability  of  a  particular  fina  or 
industry  will  not  in  and  of  itself  rebut 
the  presumption.  Los  Angeles  Times.  18 
DOE  18S.013  at  88,022-23  (1968). 

These  are  equitable  proceedings,  and 
the  facts  and  drcimutances  of  each 
contested  case  must  be  carefully 
weighed  and  balanced  to  achieve 
restitution  to  injured  claimants. 
Therefore,  the  adjudication  of  contested 
crude  oil  refund  claims  under  the 
Subpart  V  regulations  will  continue  on  a 
case-by-case  basis,  as  envisioned  in 
Paragraph  IV3.1  of  the  Settlement 
Agreement* 

/v.  The  Refund  Procadurm 

A.  Refimd  Claims 

After  considering  the  comments 
received,  we  have  concluded  that  the 
S72  million  in  alleged  crude  oil  violation 
amounts  covered  by  this  Decision,  plus 
the  $5(M4X»  in  hiterest  which  has 
accrued  osi  that  amoont  as  of  November 
aa  19ea  should  be  distributed  in 
accordance  with  the  crude  oil  refund 
procedures  previously  discussed.  As 
no4ed  in  section  IILA,  supra,  we  have 
dedded  to  reserve  initially  the  full  20 
percent  of  the  alleged  crude  oil  violation 
amounts,  or  the  tl. 54  million  hicluding 
interest  for  direct  refunds  to  claimants, 
in  order  to  ensure  that  sufficient  funds 
will  be  available  for  refunds  to  injured 
persons.  The  amount  of  the  reserve  may 
be  adjusted  downward  later  if 
circumstances  warrant  sudi  action. 

The  process  which  the  CXiA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  MAPCO, 
Inc..  IS  DOE  185.007  (1986);  Mountain 
Fuel  Supply  Co.,  14  DOE  185.475  (1986). 
As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  their 
purchase  volumes  and  to  prove  that  they 
were  injured  as  a  result  of  the  alleged 
violations.  Following  Subpart  V 
precedent  reasonable  estimates  of 
purchase  volumes  may  be  submitted. 
Greater  Richmond  Transit  Co..  15  DOE 
185.028  at  88.050  (1986).  Generally,  it  is 
not  necessary  for  applicants  to  identify 
their  suppliers  of  petroleum  products  in 
order  to  receive  a  refund. 


*  TW  StalM  niM  other.  liBiilw  Ibeefctlcal 
oblectiaiM  aa^  quasttoa*  eniiiainii»g  th*  cxuim  06 
refuml  proceM.  These  arc  inappropriate  for  the 
tame  reaaona  diicuased  in  the  text.  Each  crude  oil 
refund  applicatkm  mual  be  analyied  individually. 
Diflaraiioae  ariae  tna  vahoua  caoMMUty-spacific 
factor*.  Inducing  cocopatitiva  aovironBanla,  the 
efTects  of  toaf-lerm  oootracts.  and  the  nix  ol 
produda  pradaoad  l>)r  a  pAittcalar  Bib. 


Applicants  who  were  end-users  or 
ultimate  consumers  of  petroleum 
products,  whose  businesses  are 
unrelated  to  the  petroleum  industry,  and 
who  were  not  subject  to  the  DOE  price 
regulations  are  presumed  to  have 
absorbed  rather  then  passed  on  alleged 
crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not 
submit  any  further  evidence  of  injury 
beyond  volumes  of  product  purchased. 
See  Tanicone.  15  DOB.  at  88303-96.  The 
end-user  presumption  of  injury  is 
rebuttable,  however.  Berry  Holding  Co,, 
16  DOE  at  8a797.  If  an  interested  party 
submits  evidence  which  is  of  suffidmit 
weight  to  cast  serious  doubt  on  the  end- 
user  presumption,  the  applicant  will  be 
reqohred  to  produce  further  evidence  of 
in)ary. 

Reseller  and  retailer  claimants  must 
submit  detailed  revidence  of  injury,  and 
may  not  rely  on  the  presumptions  of 
injury  utilized  in  refund  cases  involving 
refined  petroleum  products.  They  can, 
however,  use  econometric  evidence  of 
the  type  employed  by  the  OHA  in  the 
Stri/gier  Well  Report  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  in  the  Settlement  Agreement 
have  waived  their  rights  to  apply  for 
crude  oil  refunds  under  Subpart  V.  Boise 
Cascase  Corp..  10  DOE  185.214  at  68.411 
(1987);  Sea-Land  Service.  Inc.,  16  DOE 
185,496  at  88.991  n.l  (1987). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  crude  oil  violation  amounts 
involved  in  this  determination  ($7.2 
million)  by  the  total  consumption  of 
petroleiun  products  in  the  United  States 
during  the  period  of  price  controls 
(2,020.997,335.000  gaUons).  Mountain 
Fuel.  14  DOE  at  B8J66.  This  yields  a 
volumetric  refund  amount  of 
$0.0000035658  per  gallon.  Refund 
applications  submitted  pursuant  to  this 
Decision  must  be  filed  by  October  31. 
1989,  the  deadline  established  in  World 
Oil  Co.,  17  DOE  185,568  (1988). 

As  we  stated  in  previous  Decisions,  a 
crude  oil  refund  applicant  Mrill  be 
required  to  submit  only  one  application 
for  crude  oil  overcharge  fimds.  See 
Allerkamp.  17  DOE  at  8ai78.  Any  party 
that  has  previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 
application;  that  application  will  be 
deemed  to  be  filed  in  all  crude  oil 
proceedings  finalized  to  date.'  The 


*  The  total  voluaaatric  refund  < 
all  proceeding*  rinalixad  prior  to  1 
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volumetric  refund  amount  will  be 
increased  as  additional  crude  oil 
violation  amounts  are  received  in  the 
future.  Applicants  may  be  required  to 
submit  additional  information  to 
document  their  refund  claims  for  these 
future  amounts.  Notice  of  any  additional 
amounts  available  in  the  future  will  be 
published  in  the  Federal  Register. 

To  apply  for  a  crude  oil  refund,  a 
claimant  should  submit  an  application 
for  refund.  That  application  should 
contain  all  of  the  following  information: 

(1)  Identifying  information  including 
the  applicant's  name,  address,  and 
social  security  nimiber  or  employer 
identification  number,  an  indication 
whether  the  applicant  is  a  corporation, 
the  name  and  telephone  number  of  a 
person  to  contact  for  any  additional 
information,  and  the  name  and  address 
of  the  person  who  should  receive  the 
refund  check; 

(2)  A  short  description  of  the 
applicant's  business  and  how  it  used 
petroleum  products.  If  the  applicant  did 
business  under  more  than  one  name,  or 
a  different  name  during  the  period  of 
price  controls,  the  applicant  should  Ust 
these  names; 

(3)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other 
companies,  a  list  of  those  other 
companies'  names  and  their 
relationships  to  the  applicant's  firm; 

(4)  A  statement  identifying  the 
petroleum  products  which  the  applicant 
purchased  during  the  period  August  19, 
1973,  through  January  27, 1981,  the 
number  of  gallons  of  each  product 
purchased,  and  the  total  number  of 
gallons  for  all  products  purchased  on 
which  the  applicant  bases  its  claim; 

(5)  An  explanation  of  how  the 
appUcant  obtained  the  volume  figures 
above,  and  an  explanation  of  its  method 
of  estimation  if  the  applicant  used 
estimates  to  determine  its  purchase 
volumes; 

(6)  A  statement  that  neither  the 
applicant  its  parent  firm,  affiliates, 
subsidiaries,  successors  nor  assigns  has 
waived  any  right  it  may  have  to  receive 
a  refund  in  these  cases  (i.e.  by  having 
executed  and  submitted  a  valid  waiver 
pursuant  to  any  one  of  the  escrow 
accounts  established  pursuant  to  the 
Settiement  Agreement  in  the  Stripper 
Well  Exemption  Litigation); 

(7)  If  the  applicant  is  not  an  end-user 
whose  business  is  unrelated  to  the 
petroleum  industry,  a  showing  that  the 
applicant  was  injured  by  the  alleged 
overcharges  (i.e.  that  the  applicant  did 


Oil  w«*  ta000S44231 5.  Shell  Oil.  17  OOE  at  88.406. 
When  the  voluniethc  apprx>ved  in  World  Oil  co.  and 
thi*  Deciaion  it  added  to  that  amount  the  current 
total  per.8allan  refund  ia  •(MIO0e47a863. 


not  pass  through  the  overcharges  to  its 
own  customers);  and 

(8)  If  the  applicant  is  a  regulated 
utility,  a  certification  that  it  will  notify 
the  state  utility  commission  of  any 
refund  received  and  that  it  will  pass  on 
the  entirety  of  its  refund  to  its  retail 
customers. 

All  applications  shoidd  be  typed  or 
printed  and  clearly  labelled 
"Application  for  Crude  Oil  Refund." 
Each  applicant  must  submit  an  original 
and  one  copy  of  the  application,  which 
should  be  mailed  to  the  following 
address:  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  Appeals,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 

Although  an  appUcant  need  not  use 
any  special  application  form  to  apply  for 
a  crude  oil  refund  a  suggested  form  has 
been  prepared  by  the  OHA  and  may  be 
obtained  by  sending  a  written  request  to 
the  address  bsted  above. 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  the 
remaining  80  percent  of  the  S7.Z  million 
in  principal,  plus  $504,000  in  interest  in 
alleged  crude  oil  violation  amounts 
subject  to  this  Decision,  or  $6.16  million, 
should  be  disbursed  in  equal  shares  to 
the  states  and  federal  government  for 
indirect  restitution.  Accordingly,  we  will 
direct  the  DOE's  Office  of  the  Controller 
to  segregate  $&16  million  and  transfer 
one-half  of  that  amount  or  $3.08  million, 
into  an  interest-bearing  subaccount  for 
the  states,  and  one-half  into  an  interest- 
bearing  subaccoimt  for  the  federal 
government.  In  the  near  future,  we  will 
issue  a  Decision  and  Order  directing  the 
EMDE's  Office  of  the  Controller  to  make 
the  appropriate  disbursements  to  the 
indivitiual  states  form  their  respective 
subaccount.  This  future  Order  is 
necessary  to  improve  our  ability  to  track 
the  various  disbursements  to  the  states. 
Refimds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
pet^leum  products  in  each  state  during 
the  period  of  price  controls.  The  share  or 
ratio  of  the  funds  which  each  state  will 
receive  is  contained  in  Exhibit  H  of  the 
Settlement  Agreement.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Settlement 
Agreement. 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  bom  the 
alleged  crude  oil  overcharge  funds 
remittted  by  New  York  Petroleiun,  Inc. 
Chevron  U.S.A.  Ina.  Pat  Ion  Oil 
Company  and  Ladd  Petroleum 
Corporation  may  now  be  filed. 


(2)  All  applications  submitted 
prusuant  to  paragraph  (1)  above  must  be 
filed  no  later  than  October  31, 1989. 

(3)  The  Director  of  Special  Accounts 
and  Payroll  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development  Office  of  the  Controller, 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer,  pursuant  to 
Paragraphs  (4),  (5),  and  (6)  below,  all  of 
the  funds  from  the  following 
subaccounts:  New  York  Petroleum.  Inc. 
Account  No.  640C00247Y;  Chevron 
U.S.A.  Inc.,  Account  No.  RGFE006A1Z; 
Patton  Oil  Company.  Account  No. 
810C00323Z;  and  Ladd  PetTt>leum 
Corporation,  Account  No.  810C00341Z. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  ti^nsfer  $3,084,125.32 
of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  plus  interest  which 
accrues  on  that  amount  from  November 
30. 1988  to  the  date  of  the  transfer,  into 
the  subaccount  denominated  "Crude 
Tracking-States,"  Number  i 
999DOE003W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  the  same 
amount  of  funds  as  that  indicated  in 
paragraph  (4)  above  into  the  subaccoimt 
denominated  "Crude  Tracking-Federal" 
Number  999DOE0a2W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $1,542,062  67 
of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  plus  interest  which 
accrues  on  that  amoimt  from  November 
30, 1988  to  the  date  of  transfer,  into  the 
subaccount  denominated  "Crude  I 
Tracking-Claimants  2,"  Nujnber  ' 
999DOE008Z. 

Date:  December  2a  196a. 
George  B.  Bresnay, 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc  89-501  Filed  1-0-89:  &45  am) 

BUJNOCOOC  M60-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3S04-3) 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AQCNCV:  Environmental  Protection 
Agency  (EPA).  _ 

ACTION:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (iCR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB]  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
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information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument 

FOR  njNTNBi  mmmAnom  co«rrAcr. 

Sandy  Farmer  at  EPA  (202-382-2740). 

SUPMAMNTARY  MFORMATIOM: 

Offke  of  Pesticides  and  Toxic 
Substances 

Title:  Pesticide  Product  Registration 
Fee  (EPA  ICR  n214).  This  is  a  new 
collection. 

Abstract  Recent  Amendments  to  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  require  pesticide 
registrants  to  pay  an  annual  fee  for  each 
pesticide  registered  with  EPA.  To  aid  in 
the  collection  of  these  fees,  EPA  will 
send  a  maintenance  fee  filing  form  (and 
instructions)  to  each  registrant,  which 
they  must  complete  and  return  to  the 
Agency  by  March  1. 

Burden  statement  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.7  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Pesticide  product 

registrants. 
Estimated  no.  of  respondents:  5.300 
Estimated  total  annual  burden  on 

respondents:  9.010  hours. 

To  obtain  a  copy  of  the  ICR  package 
contact  Sandy  Farmer  on  (202-382- 
2740). 

Public  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
must  be  received  by  January  23. 1989. 
Send  comments  to:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Information  Policy  Branch  (PM-223),  401 
M  Street  SW..  Washington.  DC  20460 
and  Tim  Hunt.  OfBce  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  728  |ackson  Place 
^fW.,  Washington.  DC  20503  (Telephone 
(202)  395-3084). 

Date:  lanuary  3. 1989. 

Paul  Lapaley, 

Information  and  Regulatory  Systems 
Division. 

(PR  Doc.  a»-421  Filed  l-»-«e;  8:45  am) 
wujNacooc  I 


(FRL-S8(»-«;  Number  SI  87-01] 


AppfovM  Of  nwenuon  or  signniceni 
Air  QuaMy  Detortoration  (P80)  Permit 
to  ColnMC  Energy,  hie 

aoincy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


;  Notice  is  hereby  given  that  on 
December  12, 1988  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  49-MW  biomass  fired  power  plant  to 
be  located  on  the  Cabazon  Indian 
Reservation  near  Mecca  in  Riverside 
County,  California.  The  permit  is  subject 
to  certain  conditions,  including  an 
allowable  emission  rate  for  SO> — 12.0 
Ibs/hr  or  20  ppm.  TSP— 7.5  Ibs/hr  or 
0.010  gr/dscf.  (3-hour  average,  corrected 
to  12%  COi)  CO— 45.0  Ibs/hr  or  173  ppm, 
N  0.-30.0  Ibs/hr  or  70  ppm. 
TON  njRTHBl  intomiation:  Copies  of 
the  permit  are  available  for  public 
inspection  upon  request:  address  request 
to: 

Linda  Barajas  (A-^l-).  U.S. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street,  San 
Frandsco,  CA  94105,  (415)  974-8221, 
FTS  454-8221. 
•UPKIMKNTARV  MPONMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include:  the  use  of  an 
ammonia  injection  system  for  the 
control  of  NO,  emissions,  a  limestone 
injection  system  for  the  control  of  SOi 
emissions,  a  baghouse  for  the  control  of 
TSP  emissions,  and  combustion  controls 
for  the  control  of  CO  emissions. 
DATE  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
nied  by  March  13, 1989. 

Date:  December  29. 1968. 
Kenneth  BigiM. 

Acting  Director.  Air  Management  Division. 
Region  9.  t 

[PR  Doc.  89-425  Filed  1-9-80;  8:45  am] 

MLUNQCOOC  ««S0  10  M 


(FRL-3504-41 

Science  Advisory  Board,  Sediment 
Crtteria  Subcommittee;  Open  Meeting 


SUSMNAllv:  Under  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Sediment  Criteria  Subcommittee  of 
the  Environmental  Effects,  Transport 


and  Fate  Committee  of  the  Science 
Advisory  Board  (SAB)  will  be  held  on 
February  2  and  3, 1989.  The  meeting  will 
begin  at  9:00  a.m.  and  will  be  held  in  the 
Congressional  Room  of  the  Quality  Iim 
Capitol  HilL  at  415  New  Jersey  Avenue, 
NW.,  Washington,  DC.  The  meeting  will 
adjourn  no  later  than  SKX)  p.m.  on 
Friday. 

The  Subcommittee  has  been  charged 
with  evaluating  the  scientific  and 
technical  foundations  of  methodologies 
available  to  the  Agency  for  estimating 
sediment  toxicity  and  the  biological 
impact  of  inplace  contaminated 
sediments.  In  addition,  the 
Subcommittee  has  agreed  to  comment 
on  the  feasibility  of  utilizing  each 
methodology  to  determine  the  extent  of 
contamination  and  risk  posed  to  the 
environment  and  human  health. 
Research  directions  will  also  be 
identified  for  strengthening  each 
methodology  reviewed. 

PUKPOSC:  The  specific  purpose  of  this 
meeting  is  to  review  the  Equilibrium 
Partitioning  (EP)  Method.  The  technical 
aspects  of  this  methodology  will  be 
presented  by  Agency  staff  for  evaluation 
by  the  Subcommittee.  In  addition,  the 
relationship  between  water  quality 
criteria  and  the  EP  approach  will  be 
explained.  The  importance  of 
contaminated  sediment  issues  to 
Superfund  activities  will  be  discussed, 
and  a  Case  Study  will  be  described  by 
EPA  Region  1  staff.  Finally,  the  potential 
for  further  development  and  application 
of  the  EP  method  will  be  explored, 
including  assessment  and  application  to 
metal  contaminations. 


FOR  FURTHER  INFORMATION:  This 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  who  wishes  to 
present  information,  or  receive  further 
details  should  contact  Ms.  Janis  C 
Kurtz,  Executive  Secretary  or  Mrs. 
Lutithia  Barbee.  Staff  Secretary  (A-101 
F)  Science  Advisory  Board.  U.S.  EPA, 
401  M  Street.  SW.,  Washington.  DC 
Telephone  (202)  382-2552  or  FTS-8-382  - 
2552.  Written  comments  will  be 
accepted  and  fifteen  copies  can  be  sent 
to  Ms.  Kurtz  at  the  address  above. 
Persons  interested  in  making  brief  oral 
statements  before  the  Subcommittee 
must  contact  Ms.  Kurtz  no  later  than 
January  26. 1989  to  be  assured  of  space 
on  the  agenda.  Oral  presentations 
should  be  supplemented  by  a  written 
statement  for  the  record,  which  may  be 
submitted  (IS  copies)  to  Ms.  Kurtz  at  the 
time  of  the  meeting  for  distribution  to 
members  of  the  Subcommittee.  Seating 
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at  the  meeting  will  be  limited  and  will 

be  on  a  first  come  basis. 

Donald  G.  Barnes, 

Director,  Science  Advisory  Board 

Dated:  January  4, 1989. 
|FR  Doc.  89-428  Filed  1-9-^9:  8:45  am) 


(Fm.-3S04-S)  I 

Science  Advisory  Board,  Executive 
Committee  Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  the  Executive  Committee  of 
the  Science  Advisory  Board  will  meet  on 
January  30  from  9«)  a.m.  to  5:00  p.m. 
and  on  January  31  from  9KX)  a.m.  to  12:00 
noon  in  the  Administrator's  Conference 
Room  1101.  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC. 

The  purpKJse  of  the  meeting  is  to 
review  proposed  SAB  reports  on: 
Modeling  Resolution;  Radon 
Measurement;  and  Measurement  of 
Lead  in  Drinking  Water. 

The  Conmiittee  will  be  briefed  by  the 
Agehcy  on:  the  EPA  budgeting  process 
and  its  implications  for  SAB  operations; 
developments  in  risk  assessment 
associated  with  the  EPA  Woriishop  on 
Cancer  Guidelines;  and  an  update  on  die 
Agency's  approach  to  "adversity  of 
effect". 

The  Committee  will  discuss  SAB 
followup  to  modeling  resolution:  a 
discussion  on  the  report  on  Acid 
Aerosol  Health  Effects; 
recommendations  for  Future  Research 
on  Acid  Aerosols  and  a  report  from  the 
Indoor  Air  Quality /Total  Human 
Exposure  Committee  on  the  review  of 
the  EPA  Indoor  Air  Quality 
Implementation  Plan;  review  of  CASAC 
actions  on  Ozone  Standards  and  Forest- 
Related  Research;  review  of  Products  of 
Incomplete  Combustion  of  Hazardous 
Waste:  and  review  of  Agency  reports  to 
Congress  on  the  Effects  of  Global 
Climate  Change. 

Committee  members  will  brief  the 
Executive  Committee  on  activities  of  the 
Drinking  Water  Metals  Subcommittee; 
Lead  Steering  Committee:  Subcommittee 
on  Hdlogenated  Organic  Solvents; 
Exposure  Measurements  GuideHnes 
Review;  Sediment  Criteria 
Subcommittee:  and  Research  Strategies 
Advisory  Committee. 

There  will  be  a  discussion  of  an  ORD 
request  to  review  criteria  for  personnel 
advancement  to  higher  grades.  The 
Advancement  Criteria  Subcommittee 
will  conduct  an  initial  meeting  on  the 
issue  immediately  following  the  main 
portion  of  the  Executive  Committee 
Meeting  on  January  31. 


The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
should  notify  Joanna  Foellmer  or  Dr. 
Donald  G.  Barnes,  Director,  Science 
Advisory  Board,  at  202-382-4126  by 
January  23, 1989. 

Dated:  January  3. 1989. 
Donald  G.  Baniea. 
Director,  Science  Advisory  Board. 
(FR  Doc  89-427  Filed  1-9-88:  8:45  am) 
SUJNS  COM  MM-SO-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTKHC  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act 

SUMMARY:  The  submission  is 
simimarized  as  follows: 

Type  of  Review:  Revision  of  a 
currentiy  approved  collection. 

Title:  Consolidated  Reports  of 
Condition  and  income  (Insured  State 
Nonmember  Commercial  and  Savings 
Banks). 

Form  Number  FFTEC  031.  032,  033, 
034. 

OMB  Number:  3064-0052. 

Expiration  Date  of  Current  OMB 
Clearance:  August  31, 1990. 

Frequency  of  Response:  Quarterly. 

Respondents:  Insured  state 
nonmember  commercial  and  savings 
banks. 

Number  of  Respondents:  8301. 

Number  of  Responses  Per 
Respondent-  4. 

Total  Annual  Responses:  33.204. 

A  verage  Number  of  Hours  Per 
Response:  20.67. 

Total  Annual  Burden  Hours:  686.369. 

OMB  Reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FDIC  Contract  John  Keiper,  (202)  898- 
3810,  Assistant  Executive  Secretary, 
Room  6096,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street.  NW., 
Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
February  9, 1989. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 


regarding  the  submission  should  be 
addressed  to  the  OMB  reviewer  listed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 

SUPfilEMENTARV  INFORMATION:  The 

FDIC  is  submitting  for  OMB  review 
changes  to  the  FFIEC  Consolidated 
Reports  of  Condition  and  Income  (Call 
Reports]  filed  quarterly  by  insured  stale 
nonmember  commercial  and  savings 
banks.  The  changes  affect  several  Call 
Report  schedules  and  are  being  made 
primarily  to  aid  the  banking  agencies  in 
identifying  and  monitoring  risks  for 
which  adequate  data  have  not  been 
available.  'These  risks  emanate  in  part 
from  the  ongoing  expansion  of  bank 
powers,  especially  at  the  state  level, 
which  allow  banks  to  make  investments 
that  were  previously  not  permissible. 
Memorandum  items  covering  an  area  of 
off-balance  sheet  exposure  for  which  no 
data  are  currentiy  collected  would  be 
added  at  this  time  to  nil  the  void  prior  to 
the  anticipated  adoption  of  other 
refinements  to  off-balance  sheet  item 
reporting  in  conjunction  with  risk-based 
capital.  Another  change  relates  to 
information  needed  to  measure  the 
assessment  base  from  which  all  banks 
calculate  their  deposit  insurance 
assessments.  The  proposed  revisions 
would,  if  approved,  the  effective  as  of 
the  March  31, 1989  report  date.  These 
changes  would  apply  to  aO  four  sets  of 
report  forms  (FFffiC  031, 032, 033,  and 
034). 

Dated:  Decemt>er  3a  1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Fridtaun, 
Deputy  Executive  Secretary. 
[FR  I>x:.  89-475  Filed  1-0-89;  e^45  ami 
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FEDERAL  HOME  LOAN  BANK  BOARD 

rower  or  necenrvr  ana  uonouci  or 
rieceiversnips;  nepurcnase 
Agreements;  Western  Savings  and 
Loan  Association 

Date:  December  29. 1988. 

agency:  Federal  Home  Loan  Bank. 

ACTKNC  Notice. 

summary:  The  Federal  Home  Loah  Bank 
Board  ("Board")  is  supplementinaf^ard 
Resolution  No.  88-572  to  clarify  w 
position  concerning  the  protections 
afforded  to  those  dealing  with  insured 
savings  and  loan  association  in  "repos" 
of  government  and  mortgage  backed 
securities.  With  particular  reference  to 
Western  Savings  and  Loan  Association. 
Phoenix,  Arizona  ("Western")  which 
has  engaged  in  substantial  volume  of 
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such  "repo"  transaction,  the  Board 
wdshes  to  make  it  clear  that  the 
protections  given  to  securities  dealers 
and  others  in  the  "repo"  market  by 
amendments  to  the  Bankruptcy  Code 
would  also  be  afforded  to  securities 
dealers  and  others  engaged  in  repo 
transactions  with  Western. 
Emcnvc  DATE  December  29. 19e& 
urn  PURTXCR  INFOMSATION  COMTACT. 
Lawrence  W.  Hayes.  Deputy  General 
Counsel  for  FSUC.  (202)  377-6428;  or 
Debra  Buie.  Attorney.  Office  of  General 
Counsel.  (202)  377-6851:  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW.. 
Washington.  DC  20552. 
tumjBMNTARY  ■yOWMATIOtl  The 
Board  has  adopted  the  following 
resolution: 

Whereas,  The  Federal  Home  Loan 
Bank  Board  ("Board")  has  considered 
the  particular  importance  of  Repos  (as 
defined  below)  in  providing  liquidity 
and  funding  for  Western  Saviiigs  and 
Loan  Association,  a  Arizona  chartered 
institution  ("Western"),  the  accotints  of 
which  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSUC).  and  the  potential 
disruption  to  the  markets  In  such  Repos 
that  could  arise  as  a  result  of  a 
receivership,  conservatorship,  or  similar 
proceeding  «vith  respect  to  Western. 
which  disruption  could  have  additional 
negative  effects  on  the  cost  of  the 
funding  and  liquidity  of  Repo  Assets  (as 
defined  below)  for  other  FSUC  insured 
institutions  and  institutions  chartered  by 
the  Board:  and 

Whereas,  the  Board  as  operating  head 
of  the  FSUC  has  decided  pursuant  to  its 
powers  under  section  5(d)(ll)  of  the 
Home  Owners  Loan  Act  of  1933,  as 
amended  and  section  406(c)(3)  of  the 
National  Housing  Act.  as  amended,  to 
adopt  the  following  resolubons. 

Now,  Therefore,  the  Board  resolves  as 
follows: 

1.  The  Board  commits  that  it  shall  use 
its  powers  under  the  National  Housing 
Act  to  ensure  that  any  receivership  (and 
to  the  fullest  extent  permitted  by  law. 
any  conservatorship  or  similar 
proceeding)  with  respect  to  Western 
shall  be  conducted  solely  by  the  FSUC 
(and  not  the  Arizona  Superintendent  of 
Banks)  as  receiver,  conservator  or 
similar  official  ("Receiver")  under 
federal  law  and  regulations.  Board 
Resolution  No.  84-572.  and  these 
resolutions. 

2.  The  Receiver  will  perform  all  of 
Western's  obligations  under  Repos 
outstanding  at  the  time  of  its 
appointment  according  to  their  then 
existing  terms  and  conditions  (including 
payment  and  margin  maintenance 
terms)  and  «vill  perform  all  obligations 


under  any  New  Repos  (as  defined 
below)  in  accordance  with  their  terms 
and  conditions. 

3.  The  Board  and  the  Receiver  shall 
use  their  best  efforts  to  cause  the 
Federal  Home  Loan  Mortgage 
Corporation  and/or  the  Federal  Home 
Loan  Banks  to  make  necessary 
purchases  from,  or  loans,  to,  the 
Receiver,  so  as  to  enable  the  Receiver  to 
perform  the  obligations  assumed  or 
incurred  under  Repos  and  New  Repos  to 
the  extent  necessary  to  maintain  an 
orderly  market  in  Repo  Assets. 

4.  The  Receiver  shall  have  the  power 
to  renew,  extend,  to  modify  any  Repo, 
and  to  enter  into  new  Repos 
(collectively.  "New  Repos").  but  may 
only  exercise  such  power  with  the 
consent  of  the  Repo  counterparty. 

5.  In  any  termination  of  the 
receivership  of  Western  or  disposition  of 
Western's  liabilities  under  any  Repo  or 
New  Repo,  the  Board  and  the  Receiver 
shall  provide  for  the  performance  of 
obligations  and  the  exercise  of  remedies 
under  Repos  and  New  Repos  in  a 
manner  consistent  with  Board 
Resolution  No.  84-572  and  these 
resolutions. 

6.  Notwithstanding  any  provision  of 
law,  regulation,  or  these  resolutions,  if 
the  Receiver  does  not  perform  all  such 
obligations  in  accordance  with  their 
terms,  the  counterparty  to  such  Repos  or 
New  Repos  shall  have  the  absolute  right 
to  exercise  cdl  of  its  rights  and  remedies 
with  respect  to  such  Repos  and  New 
Repos  (including  liquidation  of  Repo 
Assets). 

7.  In  the  event  of  a  Cross-Default  (as 
defined  below),  a  counterparty  to  a 
Repo  or  New  Repo  shaU  have  the 
absolute  right  to  accelerate  the 
repurchase  and  other  obligations 
thereunder  (without  notice  to  the 
Receiver)  and  exercise  all  of  its  rights 
and  remedies  with  respect  to  such 
Repos  and  New  Repos  (including 
liquidation  of  Repo  Assets  to  satisfy 
such  accelerated  obligations). 

8.  The  failure  or  delay  of  a 
counterparty  to  exercise  any  of  its  rights 
or  remedies  upon  a  failure  to  perform  or 
a  Cross-Default  shall  not  constitute  a 
waiver  of  any  rights  or  remedies  in 
connection  therewith. 

9.  In  connection  with  a  Repo  or  New 
Repo  counterparty's  exercise  of 
remedies  upon  failure  to  perform  or  a 
Cross-Default,  neither  the  Board  nor  the 
Receiver  shall  object  to  or  seek  to 
oppose  or  stay  such  exercise  or  assert  or 
seek  to  assert  any  adverse  claims 
(including  stop-transfer  instructions) 
against  the  Repo  Assets  or  any  holder  or 
transferee  thereof  in  connection 

there  writh. 


10.  The  Receiver  may  enforce  its  claim 
to  any  excess  received  by  a 
cotmterparty  upon  the  exercise  of  such 
remedies  over  the  stated  repurchase 
price  (including  interest  to  the  date  of 
liquidation  of  the  Repo  Assets)  and 
reasonable  expenses  of  liquidation: 
provided,  however,  that  nothing  herein 
shall  be  construed  to  limit  any  set-off 
rights  that  such  counterparty  shall  have 
against  any  such  excess. 

11.  Notwithstanding  any  provision  of 
law  or  regulation,  neither  the  Board  nor 
the  Receiver  shall  seek  to  avoid  or 
recover  any  payment  or  transfer  of  Repo 
Assets  or  huids  made  in  connection  with 
any  Repo  or  New  Repo  or  the 
liquidation  thereof  as  a  preferential 
transfer  or  fraudulent  conveyance  (other 
than  any  fradulent  conveyance  made  by 
Western,  voluntarily  or  involuntarily, 
with  actual  intent  to  hinder,  delay  or 
defraud  its  creditors;  provided  however, 
any  transferee  of  such  a  transfer  that 
takes  for  value  and  in  good  faith  has  a 
lien  on  or  may  retain  any  interests 
transferred,  and  shall  not  be  subject  to  a 
fraudulent  conveyance  claim  in  respect 
of  such  transfer,  in  each  case  to  the 
extent  that  such  transferee  gave  value  to 
Western  in  exchange  for  such  transfer 
and  provided  further  that  in  no  event 
shall  the  Board  or  the  Receiver  make 
any  such  fraudulent  conveyance  claim 
against  any  Repo  Assets). 

12.  Nothing  herein  shall  limit  the 
power  of  the  Board  or  the  Receiver  to 
make  a  claim  against  a  counterparty 
(but  not  Repo  Assets)  based  on  such 
counterparty's  fraud  or  failure  to 
liquidate  a  Repo  or  a  New  Repo  in  a 
commercially  reasonable  maimer.  In 
light  of  the  substantial  volume  of 
Western's  Repos,  the  Board  and  the 
FSUC  hereby  confirm  that  liquidation  of 
Repo  Assets  over  a  period,  not  in  excess 
of  90  days  from  the  date  of  termination 
of  a  Repo  or  New  Repo,  would 
constitute  a  liquidation  of  a  Repo  or 
New  Repo  in  a  commercially  reasonable 
time,  and  that  the  counterparty  shall  be 
entitled  (but  in  the  case  of  a  Repo  only 
from  the  proceeds  of  liquidation  of  Repo 
Assets  or  by  way  of  set-off)  to  interest, 
at  the  contract  rate,  accruing  during 
such  period;  provided,  however,  that  a 
liquidation  of  Repo  Assets  at  any  point 
during  such  period  or  after  a  linger 
period  of  time  shall  not  in  and  of  itself 
constitute  a  commercially  unreasonable 
time. 

13.  In  connection  with  any  Repo  or 
New  Repos,  the  Board  and  the  FSUC,  in 
its  corporate  capacity,  each  irrevocably 
waives  compliance  by  counterparties  to 
Repos  or  New  Repos  with  the  FSUC 
right  or  notice  and  purchase  (12  CFR 
5633-2)  and  the  contractual  language 


required  thereby,  if  applicable  to  any 
Repo  Assets. 

14.  Nothing  herein  shall  limit  the 
exercise  by  a  counterparty  to  a  Repo  or 
New  Repo  of  iU  rights  and  remedies 
thereunder  in  reliance  on  the  Board's 
Resolution  No.  84-572,  which  Resolution 
shall  continue  in  full  force  and  effect; 
provided,  however,  that  paragraphs  2, 3, 
5,  6,  7,  a  9, 11  and  13.  the  proviso  to 
paragraph  10,  and  the  second  sentence 
of  paragraph  12  of  these  resolutions 
shall  not  apply  to  a  termination  of  a 
Repo  prior  to  the  stated  repurchase  or 
maturity  date  therefor  based  solely  on 
the  appointment  of  the  Receiver  for 
Western. 

15.  In  recognition  of  the  reliance 
counterparties  to  Repos  and  New  Repos 
place  and  will  place  on  Resolutions  No. 
84-572  and  these  resolutions  in 
continuing  to  renew  and  enter  into 
Repos  with  Western,  the  Board  intends 
itself,  the  FSUC  in  its  corporate 
capacity,  and  the  Receiver  to  be  bound 
by  Resolution  No.  84-572  and  these 
resolutions,  and  will  not  amend  J9r 
rescind  them  without  appropriate  public 
notice  of  at  least  45  days  and  any  such 
amendment  or  rescission  shall  operate 
only  prospectively. 

"Cross  Default"  means,  as  to  any 
counterparty  to  a  Repo  or  New  Repos. 
the  failure  by  Western  or  the  Receiver  to 
make  any  payment  of  funds  or  delivery 
of  additional  Repo  Asset  to  any  other 
Repo  or  New  Repo  counterparty  when 
due.  (b)  the  failure  by  Western  or  the 
Receiver  to  make  any  payment  of  funds 
or  delivery  of  seciirities  under  any 
"securities  contract"  or  "commodities 
contract"  (each  as  defined  in  the  federal 
Bankruptcy  Code),  or  interest  rate 
exchange  agreement,  when  due.  or  (c) 
such  counterparty  is  unable  to  finance 
or  sell  under  repo,  on  reasonable  terms 
and  conditions,  any  Repo  Assets 
(whether  due  to  market  insecurity,  a 
breach  by  the  Board  of  its  commitments 
hereunder,  or  otherwise). 

"Repo  Assets"  means  assets  that  are 
"liquid  assets"  under  12  CFR  523.10  or 
assets  that  would  be  so  "liquid"  but  for 
their  remaining  term  to  maturity, 
"mortgage-related  securities"  (as 
defined  in  section  3(a)(41)  of  the 
Securities  Exchange  Act  of  1934).  whole 
loan  mortgages  and  interests  therein. 

"Repo"  means  an  agreement,  whether 
documented  as  a  purchase  and  sale 
transaction  or  a  secured  loan 
transaction,  by  Western  (or  the 
Receiver,  in  the  case  of  New  Repos) 
pursuant  to  which  Western  or  the 
Receiver  transfers  Repo  Assets  to  a 
counterparty  that  is  a  registered  broker- 
dealer  (including  a  registered 
government  securities  broker-dealer)  or 
an  affiUate  thereof,  the  Federal  Home 
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Loan  Mortgage  Corporation,  or  (to  the 
extent  that  Repo  Assets  are  securities 
that  are  direct  to  obligations  of  or  that 
are  fully  guaranteed  as  to  principal  and 
interest  by  the  United  States  or  any 
agency  thereof,  the  Federal  Home  Loan 
Mortgage  Corporation,  or  the  Federal 
National  Mortgage  Association)  a 
Federal  Home  Loan  Bank,  against  the 
transfer  of  funds  with  a  simultaneous 
agreement  by  the  counterparty  to 
retransfer  such  Repo  Assets  to 
retransfer  such  Repo  Assets  to  Western 
or  the  Receiver  on  a  date  certain  or  on 
demand  against  the  transfer  of  funds. 

Resolved  further,  that  these 
resolutions  shall  be  effective 
immediately  upon  their  adoption  by  the 
Board 

Resolved  further,  that  the  Secretary  to 
the  Board  shall  forward  this  resolution 
for  pubUcation  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
Natfine  Y.  Waahingtoa. 
Assistant  Secretary. 
[FR  Doc.  89-405  Filed  1-0-89;  8:45  am] 
MUJNO  cooe  sTse-oi-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pubic  Health  Servie* 

Advleory  Committeea;  Meetings  for 
the  Month  of  February 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  February  1989: 

Name:  Health  Services  Development 
Grants  Review  Subcommittee. 

Date  and  Time:  February  22-24. 1989. 
8:30  a.m. 

Place:  Holiday  Inn— Crowne  Plaza, 
Montrose  Room.  1750  Rockville  Pike, 
Rockville.  Maryland  Open  February  23. 
8;30  ajn.  to  9K)0  a jn.  Qosed  for 
remainder  of  meeting. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of  grant 
applications  proposing  to  do  analysis  of 
data  derived  fit>m  experiments  and 
demonstrations  designed  to  test  the 
cost-effectiveness  or  efficiency  of 
particular  methods  of  health  services 
delivery  and  financing,  for  the  research 
grants  program  administered  by  the 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment. 

Agenda:  The  open  session  of  the 
meeting  of  February  23  from  8:30  a.m.  to 
9iXi  a.m.  will  be  devoted  to  a  business 
meeting  covering  administrative  matters 
and  reports.  There  will  also  be  a 


presentation  by  the  Director,  NCHSR. 
During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing 
research  grant  applications  relating  to 
the  delivery,  organization,  and  financing 
of  health  services.  In  accordance  with 
the  Federal  Advisory  Committee  Act, 
Title  5.  U.S.  Code,  Appendix  2  and  Title 
5,  U.S.  Code  552b(c)(6),  the  Director. 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  has  made  a  formal 
determination  that  these  latter  sessions 
will  be  closed  because  the  discussions 
are  likely  to  reveal  personal  information 
concerning  individuals  associated  with 
the  appUcations.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Dr. 
Gerald  E.  Calderone,  National  Center 
for  Health  Services  Research  and  Health 
Care  Technology  Assessment.  Room 
18A20,  Parklaivn  Building.  5600  Fishers 
Lane,  Rockville.  Maryland  20657. 
Telephone  (301)  443-3091. 

Name:  Health  Services  Research 
Review  Subcommittee. 

Date  and  Time:  February  8-ia  1989, 
a-OOajn. 

Place:  Holiday  Inn — Crowne  Plaza. 
Woodmont  Room.  1750  Rockville  Pike. 
Rockville,  Maryland  Open  February  •. 
8:00  a  jn.  to  8:30  a.m.  and  February  91 
ftOO  a jn.  to  8:30  ajn.  Qo&ed  for 
remainder  of  meeting.  , 

Purpose:  The  Subcommittee  is 
charged  with  tlie  initial  review  of  grant 
applications  proposing  analytical  and, 
theoretical  research  on  costs,  quahty. 
access,  and  efficiency  of  the  delivery  of 
health  services  for  the  research  grant 
program  administered  by  the  National 
Center  for  Health  Services  Research  and 
Health  Care  Technology  Assessment 

Agenda:  The  open  session  of  the 
meeting  on  February  8  frt>m  8:00  ajn.  to 
8:30  ajn.  will  be  devoted  to  a  business 
meeting  covering  administrative  matters 
and  reports.  There  will  also  be  a 
presentation  by  the  Director,  NCHSR. 
During  the  closed  session,  the 
Subcommittee  will  be  reviewing 
National  Research  Service  Award 
applications.  The  open  session  fo  the 
meeting  on  February  9  frt>m  8.-00  ajn.  to 
8:30  a.m.  will  be  devoted  to  a  business 
meeting  covering  administrative  matters 
and  reports.  There  will  also  be  a 
presentation  by  the  Director,  NCHSR. 
During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing 
research  grant  appHcations  relating  to 
the  delivery,  organization,  and  financing 
of  health  services.  In  accordance  with 
the  Federal  Advisory  Committee  Act 
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Title  S.  US.  Cods.  Appendix  2  md  Title 
5.  U.S.  Code  588b<c4<«)i  the  Directar, 
National  Cealir  far  Health  Service* 
Research  and  Heeitb  Care  Tacknology 
Anesament  haa  made  a  formal 
determinatioa  that  these  latter  sessions 
will  be  closed  becatise  the  discussions 
are  likely  to  reveal  personal  in/ormatioo 
conceraing  individuals  associated  with 
the  application*.  The  information  is 
exempt  fnas  mandatory  disclosure. 

Anyone  wiahng  to  obtain  a  Roster  of 
Meabers.  Minotes  of  Meeting,  or  other 
relevant  information  shooid  contact  Mr. 
a  William  Lahr.  National  Centet  for 
Health  Services  Research  and  Health 
Care  Techaoiogy  Assessment  Room 
iaA2a  Parklawn  Building.  5600  FUhera 
Lane.  Rockville.  Maryland  20857. 
Telephone  (301)  443-3081. 

Naaw.  Heakh  Care  Technology  Study 
Section. 

Date  and  Time'.  February  13-14. 1969. 
8:30  a.m. 

Place-.  HoMday  Inn — Crowne  Plara, 
Woodmont  Room.  1750  Rockville  Pike. 
Rockville.  Maryland.  Open  February  13, 
8:30  a.OL  to  Q-JO  ajn.  Closed  for 
remainder  of  meeting. 

Purpose;  The  Study  Section  is  charged 
with  conducting  the  initial  review  of 
health  services  research  grant 
applications  addressing  tfie  effects  of 
health  care  tehnologies  and  procedures, 
including  these  in  the  area  of 
information  sciences,  as  well  as  those 
addressing  the  process  of  diffusion  and 
adoption  of  new  technologies  and 
procedures. 

Agenda:  The  open  session  from  8:30 
a.m.  to  9:30  ajn.  on  February  13  will  be 
devoted  to  a  boeiness  meeting  covering 
administrative  matters  and  reports. 
There  will  also  be  a  presentation  by  the 
Director,  NCHSR.  The  doeed  sessions  of 
the  meeting  will  be  devoted  to  a  review 
of  health  seivicee  research  9-ant 
applicaliana  relating  to  the  delivery, 
organixation.  and  financaig  of  health 
services,  la  accordance  with  the  Federal 
Advisory  Coansittee  Act  Title  5.  U.S. 
Code,  Appendix  2  and  Title  5,  U.Sw  Code 
552b(cH^  tke  Dbeclor.  National  Center 
for  Health  Services  Reeeerch  and  Health 
Care  Technology  Assessment  has  made 
a  formal  detenninatioQ  that  these  latter 
sessions  will  be  closed  because  the 
discusaons  are  bkely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  appiicatioas.  The 
information  is  exempt  from  mandatory 
disclosnre. 

Anyone  wishing  to  obtam  a  Roster  of 
Members,  hfinotet  of  Meeting,  or  other 
relevant  informatioo  should  contact  Dr. 
Alan  E.  Mayers.  National  Center  for 
Heahh  Services  Research  and  Healdl 
Care  TechaolaBr  Asseaiment  Room 


18A2a  Parilawn  Building.  5600  Fishers 
Lane.  RockviHe,  Maryland  20637. 
Telephone  (301)  443-3091. 

Agenda  items  are  subiect  to  change  as 
prioritiea  dictate. 

DetK  Decwnbsr  » IMa 

Acting  Director,  National  Center  for  Heahb 
Services  Keeearch  and  HeoHh  Care 
Technology  Aaaenntent 

(PR  Doc.  8e-«4«  Filed  l-»-a9;  8:45  am) 
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DEPARTMENT  OF  T>1C  INTEmOR 

risb  and  WNdNfv  Sirvten 

Marina  Mammal  Annual  Raport 
AvaiiMKy.  CMawdar  Yanr  1M7 

AQCNCV:  Fish  and  Wildlife  Service. 

Interior. 

ACTNNe  Notice  of  availabibty  of 

calendar  year  1987  Marine  Mammal 

Annual  Report. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  issued  the  1987 
annual  report  on  administration  of  the 
marine  mammals  under  its  jurisdiction, 
as  required  by  section  103(Q  of  the 
Marine  Mammal  Protection  Act  of  1972. 
The  report  covers  the  period  January  1 
to  December  31, 1987,  and  was 
submitted  to  the  Congress  on  November 
28. 1988.  By  this  notice,  the  public  is 
informed  that  the  report  is  available  and 
that  interested  individuals  may  obtaia  a 
copy  by  written  request  to  the  Service. 
AOOftcss:  Written  requests  for  copies 
should  be  addressed  to:  Publications 
Unit  U.S.  Fish  and  Wildlife  Service. 
Department  af  the  Interior.  18th  aad  C 
Streets.  NW..  Washington  DC  2024a 
Pom  fURTNoi  wironauTioM  contact: 
Ms.  Lynn  B.  Stames,  Chief.  Division  of 
Fish  and  Wildlife  Managenent 
Assistance.  U.&.  Fiah  aad  WihUife 
Service.  Depmtmeal  of  the  Interior.  18th 
and  C  Streets.  NW..  Washii^lan.  DC 
20240,  (202)  632-2202. 
•U^M-EMCNTARV  W»OWMAtlOII.  The 
Service  is  responsible  for  eight  species 
of  marine  mammals  under  the 
jurisdiction  of  the  Department  of  the 
Interior,  as  assigned  by  the  Marine 
Mammal  Protection  Act  of  1972.  These 
species  are  polar  bear,  sea  and  marine 
otters,  walrus,  manatees  (three  speciesl 
and  dugong.  The  report  reviews  the 
Service's  marine  mammal-related 
activities  during  the  report  period. 
Administrative  actions  discussed 
include  appropriations,  marine 
mammals  in  Alaska,  endangered  and 
threatened  marine  mammal  species 
(spedlieafiy  the  West  Indian  manatee 
and  the  see  otter  in  California),  lat*  < 


enforcement  activities,  scientific 
research  and  public  display  permits, 
certificates  of  registration,  research. 
Outer  Continental  Shelf  environmeotal 
studies  and  international  activities. 

This  notice  was  prepared  by  Jeffrey  L 
Horwath,  Wildlife  Biologist  Division  of 
Fish  and  Wildlife  Management 
Assistance.  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  202<«). 

Dated:  December  22. 1988. 
Sieve  Robiason, 

Acting  Director. 

[PR  Doc  a»-470  FiM  l-»-8ac  a4&  atnl 
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National  Park  Sarvica 

National  Registar  of  Historic  Placas; 
Notification  of  Panding  NotiKnatione 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Ser\'ice  before 
December  31, 1988.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  January  25. 1986i 
Carol  D.ShuU. 
Chief  of  Registration,  National  Register. 

ALABAMA 

Covington  CKHioty 

.Andalusia  Commercial  Historic  District, 
Roughly  bottnded  hj  Coffee  St.  Seaboard 
RR  tracks,  and  &  Three  .Notch  St. 
Andalasia.  88000238 

Bank  of  Andeitsia,  28  &  CourtSq.. 
AndaluMik.  88003230 

Covington  County  Courthouse  and  fail  101  N. 
Court  Sq..  Andalusia.  88008240 

fsfraffsoo  Coaaty 

Phelan  Park  Historic  District  Roughly 
bounded  by  13th  Ave.  S..  14th  Si.  S.!  16lh 
Ave.  S.,  and  13th  PI.  S..  BirminxhHm. 
88003241 

Peny  County 

Phillips  Memorial  Auditorium.  Lincoln  Ave- 
•nd  Lee  SU  Marion.  86003243 

TuacakMMS  County 

Downtown  Tuscaloosa  Historic  District 
(Boundary  Increase],  Roughly  bounded  by 
University  Blvd..  Zlst  Ave..  6(h  St.  and  Z2nd 
Ave.,  Tuscaloosa.  88003242 

ARIZONA 

Maricopa  County 

Maricopa  County  Courthouse.  12S  W. 
Washington  St..  titoenix.  88003237 
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ILLINOIS 
CookCoonty 

Northwestern  Terra  Cotta  Company  Building. 
1701-1711  W.  Terra  Cotta  PL,  Chicago. 
88003245 

McHonry  County 

Covell,  Lucein  Boneparte,  House,  5805 
Broadway,  Richmond,  88003246 

IOWA 

Bocae  County 

First  National  Bank  8th  and  Story  Sts., 

Boone,  88003232 
Herman,  John  H..  House.  711 S.  Story  St, 

Boone.  88003233 

KENTUCKY 
Boone  County 

Allen,  B.  M..  House  (Boone  County  MRA), 

11301  Riddles  Run  Rd..  Union  vicinity, 

88003290 
Aylor,  A.  /.,  House  (Boone  County  MRA), 

2162  Petersburg  Rd.,  Hebron.  88003275 
Barger.  Donald.  House  (Boone  County  MRA). 

2Sf72  Front  St..  Petersburg.  88003258 
Belleview  Baptist  Church  (Boone  County 

MRA),  6658  Fifth  St,  Belleview.  88003248 
Belleview  Post  Office  (Boone  County  MRA), 

6256  Main  St,  Belleview,  88003250 
Big  Bone  Methodist  Church  (Boone  County 

MRA).  3435  Beaver  Rd.  Union  vidnity. 

88003287 
Blankenbeker.  Clinton,  House  (Boone  County 

MRA).  7414  US  42.  Florence.  88003302 
Boone  County  Distillery  (Cooperage  (Boone 

County  MRA),  Mill  and  Fbst  Sts.. 

Petersburg.  88003255 
Boone  County  Distillery  Superintendant's 

House  and  Guest  House  (Boone  County 

MRA).  3073  Front  St.  Petersburg.  88003256 
Botts  House  (Boone  County  MRA).  47iZ 

Petersburg  Rd..  Petersbtug  vicinity, 

88003288 
Calvert  B.  C.  House  (Boone  County  MRA), 

10246  Lower  River  Rd..  Union  vicinity. 

88003282 
Chambers.  A.  E..  Octagonal  Bam  (Boone 

County  MRA).  5006  Petersburg  Rd.. 

Petersburg  vicinity.  88003268 
Chandler  House  (Boone  County  MRA),  167  S. 

Main  St..  Walton.  86003305 
Christian  Meeting  House  (Boone  County 

MRA).  6561  Tanner  St..  Petersburg. 

08003262 
Clare  House  (Boone  County  MRA),  6001 

Burlington  Pike,  Belleview  vicinity, 

88003252 
Clare,  fonas.  House  (Boone  County  MRA), 

6256  Main  St.  Belleview.  88003249 
Collins,  Copt  N.,  House  District  (Boone 

County  MRA),  6255  Aurora  Ferry  Rd, 

Petersburg  vicinity,  68003253 
Com.  Allie,  House  (Boone  County  MRA), 

2807  Craves  Rd..  Hebron  vicinity.  88003271 
Crouch,  Dr.  M.  /.,  House  (Boone  County 

MRA),  2063  Hathaway  Rd..  Union  vicinity. 

88003307 
Delehunty,  fohn.  House  (Boone  County 

MRA),  ZIZ  Main  St..  Florence,  88003300 
Delph,  Sam.  House  (Boone  County  MRA). 

4633  Garrison  Creek  Rd,  Petersburg 

vicinity,  88003270 
Delph.  W.  r.  House  (Boone  County  MRA). 

6180  Rogers  Ln..  Burlington.  88003277 


Dew,  Daniel.  House  (Boone  County  MRA), 

2950  Third  SU  Petersburg.  88003284 
Early  House  (Boone  County  MRA),  2970  First 

St.  Petersburg.  88003297 
East  Bend  Church  (Boone  County  MRA), 

12341  Lower  River  Rd,  Union  vicinity, 

88003291 
Edwards  House  (Boone  (k>unty  MRA),  143  S. 

Main  St,  Walton.  88003304 
Farmers  Bank  of  Petersburg  (Boone  County 

MRA).  3010  First  St.  Petersburg,  88003261 
Flick  House  (Boone  County  MRA),  6282 

Buriington  Pike,  Belleview,  88003251 
Florence  Fire  Station  (Boone  County  MRA), 

Main  St.  Florence,  88003301 
Florence  Hotel  (Boone  County  MRA).  262 

Main  St,  Florence,  88003280 
Gaines,  Benjamin  R..  Farm  (Boone  County 

MRA).  3805  Idlewild  Rd,  Burlingota 

vicinity.  88003299 
Gordon's  Hall  (Boone  County  MRA).  6561 

Maiket  St..  Petersburg.  88003280 
Hamilton  School  (Boone  County  MRA).  4837 

Beaver  Rd,  Union  vicinity.  88003308 
Hebron  Deposit  Bank  (Boone  County  MRA), 

1871  Petersburg  Rd.  1871  Petersburg  Rd. 

Hebroa  88003274 
Hicks.  Harvey  A.,  House  (Boone  County 

MRA).  1325  Hicks  Pike,  Walton  vicinity. 

88003281 
Hind  Samuel.  House  (Boone  County  MRA), 

417  Stephenson  Mill  Rd.  Walton  vicinity. 

88003278 
Hopeful  Lutheran  Church  (Boone  County 

MRA),  6431  Hopeful  Rd.  Florence  vidnity. 

88003279 
Horton,  Agnes,  House  (Boone  County  MRA), 

2901  Second  St.  Petersburg.  88003283 
Hudson  House  (Boone  County  MRA),  12328 

Gaines  Way.  Walton  vidnity.  88003283 
Huey,  D.  W..  House  (Boone  County  MRA), 

7812  East  Bend  RdL,  Burlington  vicinity, 

88003294 
Hughes  House  (Boone  County  MRA),  771 

Chambers  Rd.  Walton  vicinity.  86003282 
Johnson,  Cave,  House  (Boone  County  MRA), 

8368  River  Rd,  Hebron  vicinity,  88003273 
Kirtley.  Rev.  Robert  £  House  (Boone  County 

^A).  8545  River  Rd.  Hebron  vidnity, 

88003273 
Lassing.  Morris,  House  (Boone  County  MRA), 

10515  US  42,  Union  vicinity,  88003285 
Loder  House  (Boone  County  MRA),  3028 

Front  St.,  Petersburg.  88003257 
Mayhugh,  John  Clifton,  House  (Boone  County 

MRA),  113  N.  Maint  St.  Walton,  88003303 
Miller,  John  C.  House  (Boone  County  MRA), 

3700  Beaver  Rd..  Union  vicinity,  88003288 
Miller,  M.,  House  (Boone  County  MRA),  3805 

Beaver  Rd,  Union  vicinity,  88003289 
Norman,  LC.  House  (Boone  County  MRA), 

1966  Mt  Zion  Rd..  Union.  88003286 
Parker,  Richard,  House  (Boone  County 

MRA).  4312  Belleview  Rd.  Petersburg 

vicinity,  88003296 
Peters  House  (Boone  County  MRA),  2973 

Third  St.,  Petersburg.  88003298 
Prospect  Farm  (Boone  County  MRA).  6279 

Petersburg  Rd,  Petersburg  vicinity, 

88003265 
Rabbit  Hash  General  Store  (Boone  County 

MRA).  10021  Lower  River  Rd.  McVille 

vicinity.  88003293 
Ransom  House  (Boone  County  MRA).  1842 

Mesamer  Rd,  Crittenden  vicinity,  88003284 
Rogers,  James,  House  (Boone  County  MRA). 

6259  Sycamore  St.  Belleview.  88003295 


Ryle  'm  Super  Market  and  Oddfellows 

Building  (Boone  County  MRA),  6571 

Tanner  St.  Petersburg.  88003258 
Terrill,  George  //,  House  (Boone  County 

MRA),  6002  Petersburg  Rd.  Petersburg 

vidnity,  88003286 
Uitz,  Ephraim,  House  (Boone  County  MRA), 

5208  Bullitssvilie  Rd!,  Burlington  vicinity. 

88003276 
Wallace  House  (Boone  County  MRA),  87  S. 

Main  St.  Walton.  88003306 
Wingate-Caines  Farm  District  (Boone  County 

MRA),  5225  Whitton  RdL  Petersburg 

vidnity,  88003287 

MadtooB  County 

Blythewood  (Madison  County  MRA),  Jet  of 

Peytontown  and  Duncanon  Rds,  Richmond 

vicinity,  88003330 
Campbell  House  (Madison  County  MRA).  KY 

52  near  Paint  Lick.  Paint  Lick  vidnity, 

68003334 
Chenault  House  (Madison  County  MRA),  N 

of  Richmond  off  I-7S.  Richmond  vicinity. 

88003339 
Clay,  Brutus  and  Pattie  Field  House 

(Madison  County  MRA).  Lexington  Rd  W 

of  Richmond  Richmond  vidnity.  88003341 
Cobb,  Whitney,  House  (Madison  County 

MRA),  KY  388.  Richmond  vidnity.  88003312 
Covington  House  (Madison  County  MRA), 

SW  of  Ricfamood  on  KY  505.  Richmond 

vicinity.  88003329 
Elk  Garden  (Madison  County  MRA).  S  of 

KirksviUe  oETKY  595.  Kiiksville  vidnity. 

88003328 
Farmers  Bank  ofKirksviUe  (Madison  County 

MRA).  Near  )ct  of  KY  595  and  CR  1296. 

Kiiksville.  88003324 
Griggs  House  (Madison  County  MRA).  N  of 

Waco.  Waco  vidnity.  88003316 
Hagan  House  (Madison  County  MRA), 

Hagans  Mill  Rd,  Richmond  vidnity. 

88003337 
Hakins — Stone — Hagan— Curtis  House 

(Madison  County  MRA)  1875  Curtis  Pike. 

Kiricsviile  vidnity.  88003327 
Homelands  (Madison  County  MRA)  NW  of 

Richmond  on  US  25,  Richmond  vidnity, 

88003332 
fCarr  House  (Madison  County  MRA),  Lost 

Fork  Rd,  Ridunond  vicinity,  88003313 
Kirksville  Christian  church  (Madison  County 

MRA)  KY  595.  Kirksville.  88003325 
Mason  House  (Madison  County  MRA)  S  of 

Ricimumd  off  Meneleus  Pike.  Richmond 

vicinity,  88003320 
Moberiy  House  (Madison  County  MRA)  OS 

N  of  Old  KY  52,  Moberiy  vicinity.  88003315 
Morrison  House  (Madison  County  MRA)  E 

of  Kirksville  off  KY  595.  Kirksville  vidnity, 

88003340 
ML  Pleasant  Christian  Church  (Madison 

County  MRA)  N  of  Richmond  00  US  25, 

Richmond  vicinity.  88003331 
Mt  Zion  Christian  Church  (Madison  County 

AfflA/ US  421  S  of  )Ct  with  US  25. 

Richmond  vidnity,  88003318 
Rolling  Meadows  (Madison  County  MRA) 

KY  585  N  of  Round  HiU.  Round  Hill 

vidnity,  88003321 
Shearer  Store  (Madison  County  MRA)  KY 

1936  at  Union  City,  Ridunond  vicinity. 

86003314 
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SiauHomHomefMwSmaii  County  WtAJi 

Aibudd*  Um  off  CR 128S.  Ridbnoad 

vicinity.  8ng8323 
StephmMoo  Houae  (MadiMit  County  MBAJ^ 

N  of  Round  HiU  ok  KY  SBS.  Round  Hill 

vicinity.  88003322 
Tatoa  Cnek  Baptist  Church  (hiadison  County 

MKAl  mr  g27/Boone«borough  Rd., 

Richmond  vidnity.  88003333 
Taylor  Houao  (Madiaon  County  MRAf,  N  of 

Baldwta.  Baldwin  TteMty.  88008338 
Tevia  House  (Madman  Cbanty  MRAf.  ICY 

M7/Beot>Mhnin«^  Rd^  Ridunond  vicinity. 

880033SS 
Turner  House  (Madison  Comoty  MRA).  SB  of 

Richmond  on  Curtis  Pika,  Richmood 

vicinity,  88003338 
Tamet^-ntMfiutrnA  Hoase  (htodiaom  Comnty 

iMIMJl  Offihk Siad U, Richmond 

vicinity.  88003328 
Vimey  F»k  BaftiMt  Chunh  (Madiaon  County 

iMR^  Id.  of  CX  4B9  aad  374.  SpMdwdl 

vicinity.  88003317 
WuMur.  WiOian.  Houaa  (Madison  County 

AflMjl  Dmcanaii  Rd.  Ricfamood  vkiaily. 

8800S319 


Adams  Hoase  (Mmver  County  MRA).  Van 

AradBfl  Nw;  Salvin  vkJiiity.  880083B7 
Aspen  Hall  (Menar  Coanty  MRAj.  888 

Aapa  Htdl  Dr..  Hatradrimg,  88088372 
BaJdin  House  (Mercer  Coanty  MRA).  Sot 

Kbemmeeer  oa  Bbonoaaer  Rd^  EbeneMW 

vicinity.  88003M9 
Beowmant  A  wsnue  Itksidentiai  Dfstriet 

(Muter  County  iUW<4/ Mi— W  Bmmwi 

Av«^  Hairodsbors.  88003390 
Boiee  House  (Mester  County  MRAf,  Dooon 

RdR.  of  San  RivH;  Hanodfebos  vidirity. 

flBu0335B 
BomtaHonae(Meroer  County  hOAXNE  at 

DanviOa  on  US  U7.  DnviUa  vici^. 

88003394 
Bowman.  Col /oho.  Homee  (Mercer  County 

MRAf.  ICaniM>dy  Bridga  Rd.  Hamidafaai« 

vicinity.  880Q8S89 
Buifard  HiL'fMerosw  Camty  MRAl 

GfMnviUa  St.  Hairadabuis  vicinity. 


Burris  Houee  (Mercer  County  MRAf.  S  of 

Kiikwood  Rd.  Salvisa  vidnity.  saOOSMZ 
Cunningham  House  (Mercer  County  MRAf, 

W  oCRRtackatai  BoodviDa.  Salviaa 

vidnity.  8800J38I 
Carry,  Daniel  Hoase  (Mercer  Coanty  MRAf, 

414  N.  Main  St.  Hanodtbuis  vicinity. 

00UU99B3 

Aina  ^ter.  House  (Mercer  County  MRA),  8 

ofMcAfea  off  Old  US  127.  McAfaa  vididty, 

88009388 
E/ms,  The  (Mercer  County  MRAf,  3S4  E. 

Laxinfton.  Haiiudaovrg  vicinity,  8800937V 
Greystone  (Mercer  County  MRAf,  m» 

Baaumoot  Ava.  Hafrodsborg  vidoity. 


Crittan,  Phyd.  House  (Mercer  County  MRAf. 

BondvillaRdW  oTSalt  Rivar.  Sahriaa 

vtdnity.  88008383 
Matheny— Taylor  Houee  (Mercer  County 

MRAf.  Poplar  and  CoBefa  Sla. 

Hairadabof.  88088378 
McAfee  Farm  Hietaric  District  (Mercer 

County  MRA f.S  at  McMeeeaOM 

LonaiviUa  Ml.  McAfa*  vidoMy. 
McCeeHeueetMetcer  County  MRAf. 

lackaon  Rd.  Harrodaburg  vidnity.  I 


Mercer  County  faifn's  Reeidence  (Mercer 

County  MRAX  310  ^(^mSL. 

HaiTodaburg  vidnity.  8800837S 
Moreland  House  (Mercer  County  MRAfL  Off 

US  88.  Hanodaburg.  88003371 
Morgan,  /na^k  House  (Mercer  County 

MRAf.  Moberly  Rd..  Harrodsburg  vidnity. 


Paasamre.  Benjamitt.  House  (Mercer  Coimty 
MRAf,  111  W.  Broadway.  Harrodabnrg, 


Possmore,  Benfomin,  Hotel  (Mercer  County 

MRA),  N.  Main  Stand  Broadway, 

Hairadabuig.  88003374 
Possmore.  George,  Hoase  (Mercer  County 

MRAf.  Aiplar  and  GreenviUa  Sts. 

Harrodabuig.  8800S37V 
Pioneer  Memonal  State  Park  (Mercer  County 

MRAf,  Coflaga  Av«.  between  Lexlngtoa 

and  Poplan  Stt.  Harrodsborg.  88008377 
Price,  Dr.  A.  D..  Hoase  (Mercer  County 

MRA).  US  W.  Poplar  St.  Hairodabur:^ 

88003373 
Roach — lean  House  (Mercer  County  MRA), 

NE  of  HuTodiburg  off  US  88,  Harrodabwg 

vidnity,  88003382 
SmitJi—  WiUiams  House  (Mercer  County 

MR4JI  8  of  Cana  Rim  PIka.  Burgin  vicinity 

88B033S5 
St  Peters  AME  Church  (Mercer  County 

MRA).  Lexington  St  and  US  127. 

Harrodsborg.  88003381 
Sutfieki  Houee  (Mercer  County  MRA).  304  N. 

Mais  8U  Hanodabuig.  88003968 
Tobin  House  (Mercer  County  MRA),  uao 

Cuffy  PIka.  Hanodaborg  vidnity.  88003390 
US  Post  C^en— Harrodsborg  (Mercer 

County  MRA).  mii.  Main  St. 

Hn  Iff  fwlrimf  1  01003380 
Wildweod  (Mercer  County  MRAf.  388  Cuny 

Pika.  Hanodafaorg  vidnity,  8a0OS3e» 
Williams  Houee  (Mercer  County  MRAf, 

Warwick  Rd.  Hazrodtbuig  vicinity. 


County 

Barber,  John  IL  House  (Washington  Counter 

M7L4JI  W  of  S|vtei^^  w  US  1901 

Springfield  vicinity,  88009423 
Beeek  Pork  Bridgs.  Mads^ril^e  Road 

(WasUi^ton  County  MRAf.  E  of 

SpriagBekl  on  KY 152.  Sprii^Bakl  vidnay. 

88003429 
Beechfork  Presbyterian  Church  (Washington 

County  MRA),  N  of  Springfield  off  KY  58&, 

Sptii^Bakl  vidnity.  88009408 
Berry.  Rieknrd.  /r.  Mouae  (Washington 

CMinfy  MRAjl  N  ol  Springfield  on  Hwy. 

438, 8pri^5eU  vidnity.  saOOMOO 
BlaekweJL  WUJiam.  House  (Washington 

Coun(y  AAMjl  13»  Lebanon  HiU, 

SpringReld.  88003481 
Cartwrigkt  Creek  BsUgs  (Waskington 

County  MRA).  VfalSpTt^MdaaBoeket 

Rd.  Sptingfield  vidnity.  8800842S 
Clements  House  (Waehington  County  MRAf. 

W  of  Springfield  OD  US  ISO,  Springfield 

vicinity.  88009401 
Cocanougher  Houee  (Washington  County 

MJUi  Off  US  19a  Mackville  vidaily. 

880034U 
Conner.  George.  House  (Washinglon  County 

AffU/ Off  US  lift  Ftaderickto«ra.  88009402 
Cuek±.  Bd.  House  (Woshingloa  Coanty 

MRAtL  W  el  fHiri^i  Id  ep«  Bawwallaw 

Rd. 


Dog  Run  Trestle  (Washington  County  MRAf, 

W  of  Springfield  off  US  ISa  Springfield 

vicinity,  88003418 
Duncan  House  (Washington  County  MRAf. 

206  Lincobi  Parit  Rd.,  Springfield.  88003393 
Edelen  House  (Washington  County  MRA). 

Hwy.  1183,  Springfield  vidnity.  88003433 
Farmer's  Bank  of  Mackville  (Washington 

County  MRA).  KY  152.  Mackyille.  88003431 
Welds'  House  (Washington  County  MRA). 

Hwy.  1183,  Springfield  vicinity,  88003422 
Glenn  Cottage  Tract  (Washington  County 

MRA).  KY  55,  Maud  vicinity.  88003416 
Gregory— Borhw  Place  (Washington  County 

MRA).  S  of  Moore«viHeoff  KY  55. 

Mooresville  vicinity,  88003398 
Hamilton,  Thomas  H..  House  (Washington 

County  MRA).  W  of  Springfield  on  US  ISa 

Springfield  vicinity.  88003403 
Holy  Rosary  Church  (Washington  Coanty 

MRAi.  Hwy.  1183.  Springfield  vidnity. 

8800340« 
Johnson's  Chapel  AME  Church  (Washington 

County  MRAf,  B.  High  St..  SpringfieM. 

88008380 
fCendrick—Croake  House  (Washington 

County  MRAf  Hog  Run.  Booker  Statioa. 

Maud  vidnity.  88003417 
Kendrick — Tucker — Barber  House 

(Washington  County  MRA)  Off  US  ISa 

Mooreavitle  vicinity,  88003421 
Litsey.  John,  Houee  (Washington  Couitty 

MRA).  N  of  Springfield  off  KY  438. 

Springfield  vicinity.  88003404 
Long  LkJt  Creek  Bridge  (Washington  County 

MRA),  Haidetty-Polin  Rd.  over  Long  Lick 

Oeek.  WiUtobwg  vidnity,  88003414 
Lyddan.  Pat,  House  (Washington  County 

MRA),  S  of  MooteaviUe  on  KY  55. 

MooraviBe  vicinity,  88003420 
Mayes,  Archibald  Scott,  House  (Washington 

County  MRAJ,  E  of  Springfield  off  US  Isa 

Springfield  vidnity,  88003405 
McElroy,  T.  I.,  House  (Washington  County 

MRA),  E  of  Springfield  on  US  15a 

Springfield  vicinity,  88003397 
McElroy,  Wilson.  House  (Washington 

County  MRA),  321  E.  High  SU  Springfield. 

88003392 
Parrot  House  (Washington  County  MRA),  E 

of  Springfield  on  KY  152.  Springfield 

vidnity.  880034U 
Pile.  Benjanin.  House  (Waehington  County 

MRA).  Off  KY  56.  SpringfiaU  vidnity 

88003407 
Ray— WakefieU  House  (Washington  County 

MRA).  Off  KY  55.  Maud  vicinity,  88003415 
Rood  Run  School  (Washington  County 

MRA).  W  of  Springfield  off  KY  152. 

Sprii^eld  vicinity.  88003424  \ 

Simms — Sdelea  House  (Washington  County 

MRA),  SE  of  Sprii^eld.  Spri^eld 

vicinity,  88003427 
Simms-Mattingly  House  (Washington  County 

MRi4A  B  of  Springfield  off  KY  152. 

Sprin«fieki  vidnity.  88003428 
SimmstowH  (Washington  County  MRA).  S  of 

Springfield  on  Rineltown-Siminstown  Rd.. 

Springfield  vicinity.  88003408 
Smith.  Levi  J..  House  (Washington  County 

MRAf,  W  of  Springfield  on  US  Isa 

Springfield  vicinity.  88809411 
Springfield  Baptist  Church  (Waehington 

County  MRAf.  Unoobi  Park  Rd., 

Sprinf^eU,) 
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Springfield  Graded  School  (Washington 

County  MRA).  Mackville  and  Perry  Rdg.. 

Springfield.  88003380 
Springfield  Historic  Commercial  District 

(Washington  County  MRAf,  Roughly 

bounded  by  McCord.  Walnut  Ballard  and 

Doctor  Sts..  Springfield.  88003434 
St.  Catherine  of  Sienna  Convent  (Washington 

County  MRAJ.  W  of  Springfield  on  US  150. 

Sprii^field  vicinity.  68003395 
St.  Dominic's  Catholic  Church  (Washington 

County  MRAf,  Main  St.,  Springfield. 

88003388 
Tatham  Springs  (Washington  County  MRAf, 

M  of  Willisburg  on  Hwy.  179a  Wiliisbnrg 

vicinity,  88003399 
Thomas.  John.  House  (Washington  County 

MRA).  S  of  Moore«ville  on  KY  55, 

Mooresville  vidnity,  88003419 
Thompson,  Dr.,  House  (Washington  County 

MRAf,  E  of  Springfield  on  MackvUle  Rd.. 

Springfield  vidnity.  88003430 
Turner.  S.F..  and  Company  Steam  Flouring 

and  Crist  Mill  (Washington  County  MRAf, 

400  W.  Main  St..  Springfield.  88003390 
Walnut  Street  Historic  District  (Washington 

County  MRAJ  200—600  blocks  of  Walnut 

St.  Springfield.  88003435 
Williams,  Thomas  H.  House  (Washington 

County  MRAf.  Hardesty  Rd..  Springfield 

vidnity,  88003410 
Willisburg  Central  Bank  and  Post  Office 

(Washington  Coanty  MRAf,  KY  S3. 

Willisburg.  88003432 

Woodfofd  County 

Block,  Charles,  Farm  (Pisgah  Area  of 

Woodford  County  MPSf,  Faywood  Rd. 

Versailles  vidnity.  88003347 
Buck  Pond  (Pisgah  Area  of  Woodford  County 

MPSf.  Paynes  Mill  Rd.  Versailles  vicinity. 

88003344 
Calmes,  Marquis,  Tomb  (Pisgah  Area  of 

Woodford  County  MPSf.  Paynes  Mill  Rd.. 

Versailles  vidnity.  88003346 
Harris,  A.T.,  House  (Pisgah  Area  of 

Woodford  County  MPSf,  Big  Sink  Pike. 

Versailles  vicinity.  88003345 
Pisgah  Rural  Historic  District  (Pisgah  Area 

of  Woodford  County  MPSf,  Area  IVE  of 

Versailles  roughly  bounded  by  S.  Elkhom 

Creek.  US  ea  and  Big  Sink  Rd.  Versailles 

vicinity.  88003348 

MICHIGAN 
Oceana  Coimty 

Gay.  fared  H.,  House.  Rt  2. 128tfa  Ave. 
Crystal  Valley,  88003235  i 

St  loseph  Coanty 

US  Government  Land  Office  Building,  Old. 
113  W.  Chicago  Rd..  White  Pigeon. 
88003234 

Wayne  County 

Tiger  Stadium.  2121  TnmibuU  Ave.  Detroit 
88003236 

MISSOURI 

St  Louis  Couaty 

Larimore.  Wilson.  House.  11510  Larimore  Rd. 
Bellefbntiane  Neighbors.  88003244 


MONTANA 
Ravalli  County 

Lost  Horse  Fireman's  Cabin  (24RA197).  Off 
Lost  Horse  Rd.  near  Bear  Creek  Pass. 
Darby  vicinity.  88003437 

NORTH  CAROLINA 

Carteret  County 

Cape  Lookout  Coast  Guard  Station.  Cape 
Lookout  Beaufort  vicinity.  88003436 

OHIO  I 

Sunnnit  County 

East  Market  Street  Church  of  Christ  864  E. 
Market  St.,  Akron.  88003440 

TENNESSEE  | 

Maury  County 

Ashwood  Rural  Historic  District  Spans  US  43 
between  Columbia  and  Mount  Pleasant 
Columbia  vidnity,  88003247 

UTAH 

CadMCounty  ' 

Wellsville  Relief  Sodety  Meeting  House 
(Monnon  Church  Buildings  in  Utah,  1847 — 
1938  MPS).  87  S.  Center.  Wellsville. 
88003439  , 

Weber  County  ! 

Weber  Stake  Relief  Sodety  Buikling 
(Mormon  Church  Buildings  in  Utah.  1847 — 
1938  MPS).  2148  Grant  Ave.,  Ogden, 
88003438 

WASHINGTON 

Chelan  CauBty 

Bridge  Creek  Cabin — Ranger  Station  (North 
Cascades  National  Park  Service  Complex 
MPS).  Bridge  Creek  Camp^vund  off 
Stehekin  Valley  Rd..  Stehekin  vidnity, 
88003458  I 

Bridge  Creek  Shelter  (North  Cascades 
National  Park  Service  Complex  MPS). 
Bridge  Creek  Campground  off  Stehekin 
Valley  Rd.  Stehekin  vicinity.  88003445 

Buckner  Homestead  Historic  Distict  (North 
Cascades  National  Park  Service  Complex 
MPS).  Stehekin  VaUey  Rd.  Stehekin. 
88003441 

Flick  Creek  Shetler  (North  Cascades  National 
Park  Service  Complex  MPS).  E  side  of  Lake 
Chelan  S  of  Flick  Creek.  Stehekin  vidnity. 
88003444 

Golden  West  Lodge  Historic  Distrid  (North 
Cascades  National  Park  Service  Complex 
MPS).  Stehekin  Landing.  Stehekin.  88003442 

High  Bridge  Ranger  Station  Historic  Distrid 
(North  Cascades  National  Park  Service 
Complex  MPS).  Stehekin  Valley  Rd. 
Stehekia  88003443 

High  Bridge  Sbdter  (North  Cascades 
National  Park  Service  Complex  MPS).  High 
Bridge  Campground  off  Stehekin  Valley 
•    Rd.  Stehekin  vidnity.  88003461 

Miller.  George.  House  (North  Cascades 
National  Park  Service  Complex  MPS).  E 
side  Lake  Chelan  on  Stehekin  Valley  Rd. 
Stehekia  88003464 

Purple  Point — Stehekin  Ranger  Station  House 
(North  Cascades  National  Park  Service 
Complex  MPS).  E  side  of  Lake  Chelaa 
Stehekin.  88003460 


Sulphide — Frisco  Cabin  (Norih  Cascades 
National  Park  Service  Complex  MPS). 
Bridge  Creek  Trail.  9  mi.  N  of  Stehekin 
Valley  Rd.  Stehekin  vidnity.  88003450 

Skagit  County 

Backus — Marblemount  Ranger  Station  House 
No.  1009  (North  Cascades  National  Park 
Service  Complex  MPS).  Ranger  Station  Rd. 
1  mi.  N  of  WA  20.  Marblemount  88003462 

Backus — Marblemount  Ranger  Station  House 
No.  1010  (North  Cascades  National  Park 
Service  Complex  MPS).  Ranger  Station  Rd. 
1  mi.  N  of  WA  20.  Marblemount  88003463 

Gilbert's  Cabin  (North  Cascades  National 
Paris  Service  MPS).  Cascade  River  Rd.  W  of 
Gilbert  Creek.  Stehekin  vicinity.  88003453 

Rock  Cabin  (North  Cascades  National  Park 
Service  Complex  MPS),  Fisher  Creek  Trail 
S  of  Diablo  Lake.  Diablo  vicinity,  88003457 

Swamp — Meadow  Cabin  West  (North 
Cascades  National  Park  Service  Complex 
MPS).  Thunder  Creek  Trail  S  of  Diablo 
Lake.  Diablo  vicinity.  88003455 

Swamp — Meadow  Cabin  West  (North 
Cascades  National  Park  Service  Complex 
MPS),  Thunder  Creek  Trail  S  of  Diabto 
Lake.  Diablo  vicinity.  88009456 

Whatcom  County 

Beaver  Pass  Shelter  (North  Cascades 
National  Park  Service  Complex  MPS), 
Beaver  Pass.  14  nu.  W  of  Ross  Lake.  Diablo 
vicinity.  88003448 

Copper  Mountain  Fire  Lookout  (North 
Cascades  National  Park  Service  Complex 
MPS).  On  Copper  Mountaia  10  mi.  E  of 
Wannegan  Campground.  Newhalen 
vidnity.  88003446 

Deer  Lick  Cabin  (Norih  Cascades  National 
Park  Service  Complex  MPS).  E  of  Ross 
Lake  on  Lightening  Creek  Trail  S.  of  Three 
Fools  Trial  Hozoneen  vicinity.  88003452 

Desolation  Peak  Lookout  (North  Cascades 
National  Park  Service  Complex  MPS).  On 
Desolation  Peak  E  of  Ross  Lake.  6  ml  S  of 
Canadian  border.  Hozoneen  vicinity. 
88003451 

Fish  and  Game — Hozoneen  Cabin  (North 
Cascades  National  Park  Service  Complex 
MPS),  Hozoneen  Lake — Lightening  Creek 
trailhead  on  E  side  of  Ross  Lake, 
Hozoneea  88003454 

International  Boundary  US — Canada  (North 
Cascades  National  Park  Service  Complex 
MPS),  Along  US— Canada  border, 
Hozoneen  vicinity,  88003450 

Perry  Creek  Shelter  (North  Cascades 
National  Park  Service  Complex  MPS).  On 
Little  Beaver  Trail  5  mi.  W  of  Roes  Lake. 
Hozoneen  vicinity.  88003447 

Sourdough  Mountain  Lookout  (North 
Cascades  National  Park  Service  Complex 
MPS),  On  Sourdou^  Mountaia  4  ML  NE  of 
Diablo,  Diablo  vidnity.  88009449 

WISCONSIN 

Grant  County 

Hazel  Green  Town  Hall  2130  N.  Main  St. 
Hazel  Greea  88003231 

The  following  property  is  also  being 
considered  for  listing  in  the  National  Register 


BEST  COPY  AVAILABLE 
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N«w  Havwi  County 

River  Street  Historic  Dtstrict.  Roughly 
bounded  by  Chapel  St..  Blatchley  Ave 
New  Haven  Harbor,  and  Jamea  St  New 
Haven  88003213 

(FR  Doc  80-441  Filed  1-0-88: 8:45  am] 
I  eoot  aie-7*-« 


INTERSTATE  COMMERCE 
COMMISSION 

(DeclMt  Na  A»-69  (Sub-Ma  2S6X)] 

CSX  Transportation,  Inc^ 
Abandonmant  Examption;  in  Lavy  and 
Marlon  Countiaa,  FL 

AOtNCV:  Interstate  Commerce 

CommJssion. 

AcnoM:  Notice  of  exemption. 


:  The  Interstate  Commerce 
Commission  exempts  &om  the  prior 
approval  requirements  of  49  U.S.C 
10903,  et  aeq.,  the  abandonment  by  CSX 
Transportation.  Inc..  of  5.87  miles  of  rail 
line  in  Levy  and  Marion  Countries,  FL, 
subject  to  standard  labor  protective 
conditions. 

DATU:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  ha«  been  received,  this 
exemption  will  be  effective  on  February 
9. 1969.  Formal  expressions  of  intent  to 
file  an  offer'  of  fiiiandal  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  January  20, 1989;  petitions  to  stay 
must  be  flled  by  January  25, 1989;  and 
petitions  for  reconsideration  must  be 
filed  by  February  6, 1989.  Requests  for  a 
public  use  condition  must  be  January  20, 
1988. 

aoowaiHl.  Send  pleadings,  referring  to 
Docket  No.  AB-55  (Sub-No.  2SeX).  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washinton,  DC  20423. 

(2)  Petitioner's  representative:  Charies 
M.  Rosenberger,  500  Water  Street 
Jacksonville.  FL  32202. 

FOW  PUnTNBR  MPOMMATWN  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721.) 
aU^MiAHDrTARV  MTOMIAT10IC 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  from:  Dynamic  Concepts,  Inc 
Room  2229,  Interstate  Commerce 
Conmiission  Building.  Washington,  DC 
20423.  Telephone:  (202)  289-4357/4350. 


(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

Decided:  December  20, 1968. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley  and  Phillips. 
Commissioner  Simmons  commented  with  a 
separate  expression.  Commissioner 
Lamboley  concurred  in  the  result  with  a 
commenting  separate  expression. 
NoceU  R.  McGm. 
Secretary. 
(FR  Doc  80-431  Filed  1-0-80:  8:45  am) 


■  Sm  ExmnpL  of  Rail  AbaitdeiUMiU—Offtn  of 
Finan.  AMtmU  4  LCCJd  1S4  (1SB7).  and  Baal  ruiaa 
pubbWMd  ia  th*  rarfMol  lai^irtK  oa  DMMntMr  22. 
issr  (S2  FR  «S««0  «S««e). 


[FhMnc*  Dodttt  Na  S1383] 

8oo  Una  RaNroad  Co;  Tradtaga 
Righta  Examption;  CSX 
Tranaportation,  inc. 

CSX  Transportation.  Inc.  (CSXT).  has 
agreed  to  grant  overhead  trackage  rights 
to  Soo  Line  Railroad  Company  (Boo) 
over  the  following  lines:  (1)  A  4.5-mile 
line  of  railroad  owned  by  CSXT  and  its 
wholly  ovtmed  subsidiary.  Baltimore  & 
Ohio  Chicago  Terminal  Railroad 
Company  (BOCT).  between  BOCT 
milepost  15.2  at  Blue  Island  Junction.  IL 
and  BOCT  milepost  10.7  at  Dolton 
Junction.  IL;  (2)  a  65.7-mile  line  of 
railroad,  jointly  ovvned  by  CSXT  and 
Missouri  Pacific  Railroad  Company, 
from  milepost  ZA  16.92  at  Dolton 
Junction.  IL  to  milepost  ZA  82.6  at 
Woodland  Junction.  IL;  and  (3)  a  99.6- 
mile  CSXT  line,  from  milepost  ZA  82.6 
at  Woodland  Junction.  IL  to  milepost  ZK 
182.1  at  Spring  Hill.  IN  interiocking  in 
Terre  Haute.  IN.  In  addition.  CSXT  has 
agreed  to  grant  Soo  the  right  to  enter 
and  exit  these  rights  at  milepost  ZA 
16.92  at  Dolton  Junction.  IL,  to  enable 
Soo  to  use  its  pre-existing  trackage 
rights  via  the  Indiana  Harbor  Belt 
Railroad  between  Blue  Island  Jimction 
and  Dolton  Junction  as  required  by 
terminal  traffic  conditions.  The  trackage 
rights  became  effective  on  or  after 
December  23. 1968. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Larry  D. 
Stames,  Soo  Line  Railroad  Company, 
Soo  Line  Building.  105  South  5th  Street. 
Minneapolis,  MN  55042  and  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  Sti«et,  Jacksonville.  FL  32202. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C  1060S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  ri^ts  will  be  protected 


pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.CC 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc.— Lease  and  Operate.  360 
I.CC.  653  (1980). 

Dated:  January  4, 1969. 

By  the  Commission.  Jane  F.  MackalL 
Director,  Office  of  Proceedings. 
NoreU  It  McGee, 
Secretary. 
(FR  Doc  80-430  Filed  1-0-80:  8:45  am] 

■UJMQ  coos  WIS  Sl-M 


(Docket  Na  AB-290  (Sut>-Na  53X)] 

Notica  Of  Examption;  Norf  oOc  and 
Wastam  Ralway  Co.— Abandonmant 
Examption— Huron  and  Eria  Countiaa, 
OH 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  8.3-mile  line  of  railroad  between 
milepost  HN-2.3  near  Mittingers  and 
milepost  HN-10.6  near  Shinrock.  in 
Huron  and  Erie  Coimties.  OH. 
respectively. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  «vriting  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
tmder  Oregon  Short  Line  R.  Co. — 
Abandonment— Coahen.  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10S05(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
9, 1969  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.* 


>  A  slay  win  ba  raubneiy  iMued  by  tha 
CoaiiiiiaakM  la  tboaa  prooeedings  wfaarc  an 
tatfoniMd  dadskn  on  ■nvinmnMnlal  iaawM  (wbether 
raiaad  liy  a  party  or  tiy  tha  Sectiae  of  Bnargy  and 
EnvtronaMol  la  Ito  iadapandaal  iavaalitaUaa) 

CooUntMd 
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formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),«  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  2a 
1989.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  January 
30. 1989  with:  Office  of  the  Secretary, 
Case  Control  Branch.  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Roger  A. 
Petersen.  Norfolk  Southern  Corporation. 
Three  Commercial  Place.  Norfolk. 
Virginia  235ia  (804)  629-2844. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  13, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115.  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Cari  Bausch.  Chief.  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  publia 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided  January  3. 1966. 
By  the  Commission,  fane  F.  Mackall, 
Director.  Office  of  Proceedings. 

NoraUR-MoGea. 

Secretary. 

|FR  Doc.  89-341  Filed  1-9-89:  8:45  am) 
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catatak  be  made  prior  to  the  effective  date  of  the 
notice  of  exemptioa.  See  Exemption  of  Out-of- 
Service  Roil  Lines.  4  LCC  2d  400  (1968)  Any  enUty 
seeking  a  stay  involving  environment  concern*  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemptioa. 

*  See  Exempt  of  Rail  Abandon ineni — Offers  of 
Finan.  Astist,  4  LCC  2d  164  (lOST).  and  final  rules 
published  in  the  Fadanl  Ka^atm  oa  December  22. 
19S7  (52  FR  48440-48446}. 

'The  Commisaion  wrill  accept  a  late-filed  trail  use 
statement  so  long  as  it  relaliu  jurisdictloh  to  do  so. 


DEPARTMENT  OF  JUSTICE 

Fadaral  Buraau  of  Investigation 

Meeting  Adviaory  Policy  Board  (APB) 
Umform  Crime  Reporting  (UCR) 

The  UCR  APB  will  meet  on  February 
14-15. 1989,  from  9  a.m.  until  5  p.m.  and 
9  a  jn.  imtil  12  noon,  respectively,  at  the 
Old  Colony  Inn,  625  First  Street. 
Alexandria,  Virginia  22314. 

The  major  topic  of  discussion  will  be 
organizational  in  nature,  since  this  is  the 
first  meeting  of  the  UCR  APB.  Work  will 
be  conducted  in  writing  the  Bylaws  for 
theAPa 

The  meeting  will  be  open  to  the  public 
with  approximately  25  seats  available 
on  a  first-come,  first-served  basis.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  APB  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Committee  Management  Liaison 
Officer,  Mr.  J.  Harper  Wilson,  FRI.  at 
least  24  hours  prior  to  the  start  of  the 
session.  The  notification  may  be  by 
mail,  telegram,  cable,  or  hand-delivered 
note.  It  should  contain  their  name, 
corporate  or  Government  designation, 
and  consumer  affiliation,  along  with  the 
capsulized  version  of  the  statement  and 
an  outline  of  the  material  to  be  offered. 
A  person  will  be  allowed  not  more  than 
15  minutes  to  present  a  topic,  except 
with  the  special  approval  of  the 
Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr.  J. 
Harper  Wilson.  Committee  Management 
Liaison  Officer,  Office  of  Congressional 
and  Public  Affairs,  Federal  Bureau  of 
Investigation.  Washington.  DC  20535, 
telephone  number  (202)  324-2614. 

Dated:  January  5. 1989. 

%ViBiaiB  S.  Seaaions. 

Director. 

(FR  Doc.  a»-419  Piled  1-9-89;  8:45  am) 
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liTNnigration  and  Naturalization  Service 

(INS  Na  1141-891 

Direct  Mai  Program 

AQENCV:  Immigration  and  Naturalization 
Service.  Jtistice. 

ACTION:  Notice  of  a  Change  in  the 
Location  Where  Certain  Applications 
and  Petitions  are  filed. 

summary:  This  notice  expands  the 
Direct  Mail  Program  in  the  Service's 
Northern  Region  by  adding  Form  1-130 
"Immigrant  Petition  for  Relative".  The 
Direct  Mail  Program  is  a  process  in 
which  certain  applicants  and  petitioners 


seeking  immigration  benefits  mail  their 
af^ications  directly  to  an  INS  Regional 
Service  Center  instead  of  to  a  local 
office.  This  process  has  been  shown  to 
speed  case  processing  and  to  be  more 
efficient.  This  notice  expands  the 
program  to  further  realize  these 
efficiencies. 

DATES:  This  expansion  will  be  effective 
February  1, 1989. 

FOR  FURTHER  IHFORMATION  CONTACT. 

Michael  L  Aytes.  Senior  Examiner. 
Immigration  and  Naturalization  Service, 
Adjudications  Division,  425  I  Street. 
NW.,  Room  7122.  Washington.  DC  2053a 
Telephone:  (202)  633-3946. 

SUPPLEMENTARY  INPORSIATION:  The 

Direct  Mail  Program  was  established  in 
1985.  Under  this  program  individuals 
and  companies  mail  applications  and 
petitions  directly  to  a  Regional  Service 
Center  (RSC)  instead  of  to  a  local  field 
office.  This  program  was  adopted  to 
improve  service  to  the  public  by 
speeding  processing,  to  increase 
productivity  and  to  free  field  offices  to 
concentrate  on  interview  cases  and 
other  field  world.  To  date,  the  response 
has  been  overwhelmingly  favorable. 
Therefore,  the  Service  is  expanding  it 
further. 

Use  the  following  sections  to 
determine  where  to  file  an  application 
or  petition.  First  use  Section  I  to 
determine  which  region  would  have 
jurisdiction.  Then  use  Section  11  to  find  if 
the  application  or  petition  is  included  in 
the  Direct  Mail  Program  in  that  region.  If 
it  is,  you  can  get  the  center  mailing 
address  from  Section  III.  You  should 
also  read  Sections  IV  and  V,  which 
describe  Direct  Mail  filing  procedures. 

L  lurisdiction 

The  following  table  lists  the 
jurisdiction  of  each  INS  Region. 
Jurisdiction  is  based  on  the  address  of 
the  applicant  or  petitioner,  or,  in  the 
case  of  a  petition  for  a  foreign  worker, 
by  the  address  of  the  intended  place  of 
employment.  If  a  petitioner  is  a  United 
States  Citizen  or  a  Permanent  Resident 
stationed  outside  the  United  States  on 
government  business  (either  civilian  or 
military),  his  or  her  home  of  record  in 
the  United  States  is  used  to  determine 
jurisdiction.  In  such  a  case  he  or  she 
should  include  a  copy  of  his  or  her 
orders  assigning  him  or  her  overseas 
with  the  petition. 
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The  following  table  lists  the 
applications  and  petitions  processed 
under  the  Direct  Mail  Program  in  each 
region.  Service  Center  Director  have  the 
authority  to  accept  filing  fees  for  these 
forms.  All  other  applications  and 
petitions  should  bie  filed  at  the 
appropriate  local  INS  office. 
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MS  Rsgionat  Sarvtea 
Camar.  P.O.  Boa  1270. 
St  Aftwa,  VT  06478- 
1270. 


MS  Ragtorwl  Sarwtoa 
Canlar,  1A  Lanmah 
Ortwa.  St  Atoww,  VT 
06478. 


MS  Raglonat  Sarvtoa 
Canlar.  Fadaral  BUg  « 
U.&  CourtMuaa.  100 


Rni  826,  UnooM*  He 
88608-1618. 


MS  Ragtonal  San4oa 
Canlar,  FadarH  Btdg  4 
U.S.  Courthouaa.  100 


RmBaB.Unooln.NE 
8890fr-16ia 


Ovamight  (M 

■  T I  ■  ■  ■ 

■ooraaa 


daivary 


SOlRsMffl 

MS  BoQionil  Sorvioo 
Camar.  P.O.  Bra 
50200.  (Mtaa.  TX 
75207. 

MS  Ragional  Safvica 
Camir.  311  N. 
SICTwnonB  Ffoowsy. 
Oaiaa,  TX  75207, 

MS  Ragional  Sarvica 
Canlar,  P.O.  Bra  1-C, 
8«)  YikSo.  CA  S2173. 


MS  Ragionai  Servic« 
Canlar,  801  E.  San 
YaiiSo,  San  Ywtro.  CA 
82173. 


IV.  How  To  File  a  Direct  MaU  Case 

Applications  and  petitions  processed 
through  the  Direct  MaU  Program  within 
a  region  should  be  mailed  directly  to  the 
appropriate  service  center.  The  form 
number,  from  the  lower  left  comer  of  the 
application  or  petition,  should  be 
written  on  the  envelope  below  the 
address.  Cases  can  be  mailed  via  an 
express  mail  service,  but  this  will  not 
affect  processing  after  the  case  is 
received. 

Direct  Mail  cases  may  only  be  filed 
with  a  local  INS  office  under  the 
emergency  procedures  outlined  in 
Section  IV.  Non-emergent  cases  that  are 
taken  to  a  local  office  will  not  be 
accepted,  and  the  applicant  will  be 
instructed  to  mail  the  case  directly  to 
the  appropriate  service  center.  Any 
Direct  Mail  cases  that  are  mailed  to  a 
k)cal  office  will  be  re-mailed  by  that 
office  to  the  service  center.  A  case  that 
is  not  accepted  for  emergency 
processing  will  not  be  considered 
received  and  property  filed  until  it  is 
receipt  processed  at  a  service  center. 
Therefore,  failure  to  follow  these 
instructions  will  delay  processing  and 
will  affect  a  petition's  priority  date. 

V.  How  To  File  in  ao  Emefgency 

An  applicant  or  petitioner  can  request 
emergency  processing  by  taking  his  or 
her  application  or  petition  to  the  local 
INS  office  along  with  a  written 
explanation  of  the  grounds  for  the 
request 

Emergency  processing  will  only  be 
granted  where  it  can  be  shown  that 
there  is  a  bona  fide  emergency  that 
warrants  processing  the  case  before 
others  that  were  filed  before  it.  and  that 
the  emergency  could  not  have  been 
reasonably  foreseen  and  the  case  filed 
earlier.  If  it  is  granted,  the  case  will  be 
processed  at  the  local  office.  If  not,  the 
case  will  be  noted  and  then  handed 
back  to  the  applicant  or  petitioner,  so  he 
or  she  can  mail  it  directly  to  the  service 
center. 
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A  request  for  emergency  processing  is 
reviewed  outside  of  normal  processing 
channels.  If  an  applicant  or  petitioner 
makes  an  unwarranted  request  for 
emergency  processing,  the  end  result 
will  be  that  it  will  take  longer  for  him  or 
her  to  get  a  final  decision  on  a  case  than 
if  he  or  she  had  filed  it  normally. 

Dated:  January  4, 1989. 
Richard  E.  Norton. 

Associate  Commissioner,  Examinations 
Branch,  Immigration  and  Naturalization 
Service. 
|FR  Doc.  a&-440  Filed  1-0-89:  8:45  am| 
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DEPARTMENT  OF  LABOR 

Employinenl  end  Treinino 
Administnitlon 

InveetlQettone  ReQBfdlnfl 
Certifications  of  EMgibiltty  To  Apply  for 
Worker  Adfuetment  Aaeietance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  23, 1989. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  23, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  IXX  this  19th  day  of 
December  1968. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PsMHonoT  Union/ iMOrt(0fft/ film— 


No. 


Artidoa  produced 


Adkina  Supply  Inoorp.  (Wortara). 
ASad  Preduds  Ca  (BB).. 


Amaa  Company  Plant  #2  (Wodiara)- 
Aihanio  Audto/Diac  Corp.  (Wortiars).. 
Bordan  Chamical  Fabric  Laalhar  Oiv.  (Wortiara). 
Badon-Oiclianaon  8  Ca  (Workara). 
Ctwmo  Candy  (Company) . 


Oawland  Xray  tnapadon  (Wortiars).. 
Coca  Cota.  Inc.  (Wortiara) . 


Colaman  Preduda  Ca  (Workan)_. 

Cona  Maa  Corp.  (Worfcara) 

Corvoldalad  NDE,  Inc.  (Worfcara) . 
Edwards  npaliia  Taaling,  Inc.  (Woft(ar«)„ 

Fina  01  (Workars) 

Ganaral  Motors  Corp..  CPC  (UAW) 

Ganaril  TatcOa  Priming  (ACTWU).... 
Harticfc  &  Hald  Printing  Ca  (tLBW). 
Harilaga  Cai)ia  TV  (Workers).. 

Howaro  Boat  wngni  (workarsi 

imsc  ModKSI  Products,  Inc.  (Workers).. 

J&S  Sawing,  Inc.  (ILGWU)  ._„ 

Jan  Xray  Servica  (Workers)- 

John  L  Cra  (Workers) 

Jotmaon  Controls  (Workars) . 
Lee  Ca  (The)  (Workers).. 
Mailin  Oil  a  Gas  Ca  (Workers).. 

Do — 

Miura  Pet  Co.  (Company) . 

North  American  Irapacliort.  Inc. 

Otis  Engineering  Corp.  (Workers) 

P8CP  Services.  Inc.  (Workers) 

Pandw's  Bacfchoe  Serv.  (Workars) 

Penalio  Shoe  Co  (Workers) 

Pool  Co. -Special  Serv  Div.  (Workars) 

Quest  Inti  Flavors  USA.,  bic.  (Compsny) . 
Robert  Shaw  Controls  (UAW). 
Simonds  Industnes  (Worliars).. 
Sohmer  Piano  Co.  (tUE) . 
Taladyna  Turner  Tuba  (Company) . 
TaatmaslSi  Inapadion  (Workers) ... 
Walnut  Grova  Mig..  Ca  (Wfrwfcars). 


AL 

Parkarrt)urg.WV. 
Toms  River,  NJ_ 
Glen  Cove.  NY. 
East  Rutherford.  NJ. 
CoNs  Neck.  NJ . 
Cleveland.  OK... 
Ctart(adrie.MS. 
Nogales.  AZ. 
GfesonvHto,  NC.-«. 

Woodbrvlga — 

Tulsa.  OK 

Corpus  Christt.  TX. 

Bay  Crty.  Ml 

BrwilonlCT.... 
Pittsburgh,  PA. 
BranfonlCT. 

Odessa.  TX 

BhM  Springs,  MO.... 

Ridgeliald.NJ..„ 

Pertiw,  Ml „„ „ 

Oklahoma  Qty.  OK. 

Vincannes.  IN 

Broadway.  VA „.. 

Houston,  TX 

PlK>enix.  AZ _ 

Chanute.  KS 

Laurys  Staoorv  PA .. 
Corpus  Chnsti,  TX„. 

New  ibena.  LA 

Midteid,  TX 

SsminoM,  TX .»...»». 

DaSola.  MO 

MKkSand,  TX .—..»... 
East  Hanover.  NJ_ 

Miltord.  CT 

Portland,  OR — ..«» 

IvorytorvCT 

CrwAany.  NJ 

Panyaburg.  OH. 
walnut  Grova,  MS.. 


12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
11/18/88 

12/5/88 
12/19/88 
12/19/88 
11/18/88 
11/18/88 
12/19/88 
12/19/88 
12/19/88 

12/9/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
11/18/88 
12/19/88 
12/19/68 
12/19/88 
11/18/88 
11/18/88 
12/19/88 
11/18/88 
11/18/88 
11/18/88 
12/19/88 
12/19/88 
12/12/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
12/19/88 
11/18/88 
12/19/88 


12/6/88 

12/7/68 

12/1/88 

12/6/88 

11/26/68 

12/2/66 

12/6/66 

11/17/68 

11/28/66 

12/7/66 

11/30/66 

11/17/66 

11/17/68 

11/29/88 

12/5/66 

10/17/66 

12/19/88 

12/8/66 

12/7/68 

12/5/66 

12/9/66 

11/17/68 

12/1/88 

11/3/66 

12/12/66 

10/29/68 

10/29/66 

10/3/66 

11/17/68 

8/06/86 

11/17/88 

12/7/88 

11/30/88 

11/19/68 

12/7/88 

12/1/88 

11/9/86 

12/8/88 

12/6/88 

12/6/88 

11/17/68 

12/5/88 


22.267 
22.268 
22.269 
22.270 
22.271 
22.272 
22.273 
22.274 
22.275 
22.276 
22.277 
22.276 
22.279 
22.280 
22.281 
22.282 
22.283 
22.284 
22.285 
22.286 
22.287 
22.266 
22.269 
22.290 
22.291 
22.292 
22.293 
22.294 
22.295 
22.296 
22.297 
22.298 
22.299 
22.300 
22.301 
22.302 
22.303 
22.304 
22.305 
22.306 
22J07 
22.308 


oiaoas. 

Cement  a  CSMar. 
Hand  Tools. 
C-O  Cassettes. 
Fabric. 
Suppiaa. 
Candy. 
OI&Gas. 
SoADnnks. 


Yams  &  Fabrics. 
OlAGas. 

Do. 

Da 
AulomotMi  Parts. 
Cloih. 
Pnnkng  Fonitt. 

OiSGas. 
Nebulizers. 

OiSGas. 

Do. 
Car  Seats. 


Oi&Gas. 

Do. 

Do 

Do. 

Da 

Da 

Da 

Da 
Sandals. 
Oi&Gas. 
Food. 
Heating  Controls. 


Tubes. 

OI&Gas. 

Glovaa. 
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Appendix— Continuad 


PKlonw.  UrtOH/ miitmnnin*- 

LocaMon 

nSIld 

DM*  01 

piUMon 

No. 

MAlcorain  iMfti^Mfll  Tff^lng,  Inc         

BrooMWd.  Wl _ 

ii/ia/aa 

11/17/8« 

22,300 

oiaoM. 

[FR  Doc  aB-4fia  FUmI  1-0-80;  8:45  am| 


Invastigallona  Ragarding 
CaiUflcaUona  of  EligibUlty  To  Apply  for 


Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ( "the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act  The  investigatioDS 
wnll  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdrvision 
of  the  ibm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  23, 1980. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  23, 1980. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street.  NW„  Washington, 
DC  20213. 

Signed  at  Washington,  DC  this  12th  day  of 
December  198a 
Marin  M.  Foofcs, 

Director.  Office  ofTrade  AdjuBUneat 
AseiatancBk 


Appendix 


Unian/«oriiam/(bi»— 


Co.  (WaiMrs) . 


FH 

Fancy  SMchais  Inc  (Compwiy). 
FalMont  01  CoipL  (Wortianl.. 
Oo 


Do. 
Do.. 


Gooaar^caa  Inc.  (WBAora)„ 
Do 


Gooftiort  induaMaa,  ins.  fMortMn)_______ 

Givf  Componiaa  (Tho|  (WortNia) 

Giwy  «  'iinm—i  (Wo*ia) 

Gruy  Paamawii  l«aw0aniani  Coi  (Wortwrst, 


iOiCa(Wartiars). 

MhWd  Orfano  Ca  (INmkm^ 

Oo ._ 

Holmoa  A  NarMT  Sorv.. 
HytM  Co.  (WO)lMia)_ 


t  toK  (Wtartiars)- 


Induakial  Maciww  Shop  (Mnlwra) 

Muatriai  MKMnoiy  Oi» 

AC.  Langlay  OSCa  (Compwr)- 

Jannngi  Hainia  Trudona  mc  (Company) . 

Km**  Soulham  (liAJAP) ., 

IHR  Syndar  (Wortiara) 

Lainb  Enmpriaaa  (WOrtwa).. 


Louaiana  Land  &  Ewptoriian  Ca  (Wortiara)- 

Martn  PoManon  (Company) 

Mayara  A  Co.  (Company) 

Mtao  Enargy  Ml.  Inc.  (Wofkan) 


•  (Workara). 

National  OlwaS  (USWA) 

NoittHand  Mainianenca  Co.  (Wtartiara).. 

Ocaanic  BuSar.  Inc  (Workara) 

rwtwaxM  cxpioraaon  (Lompany) .»......« 

PannzoS  Producta  Co  (Company^ 

Do 


PMroiMifn  InlonNBMBn  (WoHiotI  .,....». 
Do..._ _ 


PNKpa  Produclton  Co.  (CoMpwiyt.. 
Quaata  PaPulaywi  Co.  (WMiora).... 
Raad  Tool  Co.  (USMM|.. 


Roy  M.  Huflingioa  ins.  (W1mw>.. 

SSM  Partnarahv  (MMMfS) 

Sama  F«  mo.  Caip.  (Compvyl 

Sa>'«ga  DnKng  Ina.  (Wtarfianl 


Tutar.  TX 

Olaan.NY 

l*atnd.TX 

Houaion,TX 

Latsyona,  LA— 
Dannai.  CO- 
HoualOR,TX. 


— do  — 


00 — 

BOotado,/IR- 

Law«I.MS 

Pnxto.  Bay  AL- 
Houa«on.TX-_ 
Na._ 


TX 

SmocfcOMr,  AR- 
PA 


PnidoaBay.  Al 

ufSJpraW*  IL ^ 

Lona  Star.  TX 

Danwar.  CO 

l.ovington,  NM. 

Englewood,  CO.- 

Roawel.  NM 

miadaplM.  PA_ 

GMlwid.  TX 

Prodoa.  Bay,  AL._ 
Morgwi  CHy.  LA_. 

Lalayatla.  LA 

Bradfonl,  PA 

LouiavMa.  PA 

Midtand,  TX 


m 

PA 

PA. 
TX_„ 


CA. 


TX. 


11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 


Data  Of 


11/1/88 
11/15/88 
11/17/88 
11/17/88 
11/17/88 
11/17/88 

11/0/88 

11/9/88 
11/18/88 
11/17/88 
11/17/88 
11/17/88 
11/15/88 
11/12/88 
11/12/88 

11/1/88 
11/13/88 

9/14/88 
11/17/88 

11/2/88 
11/14/88 
11/14/88 
11/13/88 
11/18/88 
11/11/88 
11/17/88 
11/17/88 
10/31/88 
11/11/88 
11/17/88 

11/1/88 
11/14/88 
11/17/88 
11/17/88 
11/17/88 
11/13/88 
11/17/88 
11/17/88 
11/17/88 
11/18/88 
11/17/88 
11/16/88 
11/11/88 
11/16/88 
11/18/88 


Na 


22.136 
2Z137 
22,138 
22.130 
22.140 
22.141 
22.142 
22.143 
2^144 
2Z148 
22.146 
22.147 
22.148 
22.140 
22.130 
22.151 
22.152 
22.153 
2^154 
2Z155 
22.196 
22,157 
22.158 
22.150 
22.160 
22.161 
22.162 
22.163 
22.164 
22.165 
22.166 
22,167 
22.166 
22.160 
22.170 
22.171 
22,172 
22.173 
22.174 
22.175 
22.178 
22.177 
22.178 
22.170 
22.180 


OiandOaa. 


an^aoas. 

Ooi 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Oa 
Da 
Da 
Da 
Da 
Da 
Do. 
Da 
Oa 
Da 
Da 
Da 
Da 
Oa 
Da 
Da 
Da 
Da 
Da 
Oo. 
Da 
Oo. 
Da 
Oo. 
Oo. 
Da 
Da 
Da 
Da 
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Appendix— Continued 


PoMionar  Unton/wo(tiars/%m— 


Schhjmbargar  Wal  Saiv.  (Wortws).. 
Oo 


Do.. 


Security  OMUon  o(  Drasaar  industriaa.  inc  (USWA). 

Storagelak  (Wodiart) 

T.M.T.  Sorvicaa,  inc  (Worfcars). 


Tannaco  01  E]«)loralion  A  Production  PacNic  Coaat  Div.  (Compmy) ..... 
Tonneco  Oi  Exploration  &  Production  Rocky  Mountain  Div.  (Company) 

Tenneco  Oil  Exptoration  Southiwaatom  Div  (Company) „ 

Tannaco  01  E)9)lora1ion  Mid-Continent  Drv.  (Compwiy) 

Tennaco  01  Ei^loralion  Gulf  Coast  Ov.  (Comp«iy) 
Tenneco  Oil  Exploration  InU.  Div.  (Company) 
Tenneco  Oil  Eiytoration  South  America  Ov  (CkMnpwiy) 
Tennaco  Oi  Eig)toration  Eastern  GuH  Div.  (Company).... 
Tannaco  OS  Exploration  Western  Gulf  Div.  (C^ompany)... 
Tenneco  08  Exploration  Central  GuK  Div.  (Company) 
Tern  Resources,  Incorp  (Workers) 

Thymea.  Corp.  (Workers) _.. 

Tri-Stale  01  Tools.  Inc.  (Workers) .. 

TuBos  Group,  (Workers) 

Unisys  Corp.  (Workers). 


Vega  01  A  Gas  Co.  (Workers) 

W«er  Oil  Co.  (Compwiy) 

Witco  Corp.  (Wortters) 

Air  Mana(>smont  Industriaa  (Company). 


Amerada  Hess  Corp.  (Workers) 

Amoco  Production  Ca  (USWA) 

Bob  Head  Excavation  (Company).. 
Brook's  Woolen,  Inc  (Workers)  —. 

Buckaya.  Inc  (Workers) 

CSX  (Workara) - 


CartHrtt  bic  (UGWA) 

Choynna  01  Wol  (Wortiars) . 
Conoco,  Inc  (Workers)- 


ConOnanW  Car  (USWA) 

Covington.  MOM.  LTD  (Workers) 

DeH  Gas  PIpatna  Corp.  (Worker^. 
Draaaar  Adas  (Workers) .. 


Endavoo  Producing  Ca  (Convety)- 
Enarvi  (Workara) . 


Fandango  Plan!  (Company) 

General  OS  FiaM  Stpply  Ca.  Inc  (Workar^. 

Geophysical  Servk:a  Inc  (Workers) 

Do 


Gold  Seal  Rubber  Ca  (Compwiy) . 
Gregory  A  Cook  Ca  (Workers) — 
Grove  Ca  (TTw)  (ACTWU).. 


Haley  Was  Servtoe.  Inc  (Wortier^ . 


Hazie  Garmem  Inc  (Worker^.. 
HekMrtia  Coal  Ca  (Workers). 


HoBday  Fomiala,  Inc  (Workers). 
I  (Workers).. 


Houston  Contracting  (Laborers) 

Indapandeni  Conkactors  (Company) 

Jaquar  Manuiaduring  Co..  Inc  (ACTWU) 

Keyston  Rrennrks  Mfg.  Co..  Inc  (Worker^. 
Kiev  Bro  Slwe  Mfg.  Co  (ACTWU).. 

Lee  Co.  fn»e)  (UGWA) 

Oo 


Lavetor  Larantzen,  kic.  (Workers).. 
Lozier  Corporatk>n/AFI  Div  (lAM) .. 

Lucky's  Well  Service  (Workers) 

Ml  DriHing  Fk«ds.  (Wortters)  . 


Mobil  Exploration  &  Producing  Services.  Inc.  (Workers). 

Mobil  Oil  Expkxation  Production  Services.  Inc.  (Wortters) 

NRG  Exptoration,  Inc  (Workers) 

National  Mectiracal  (Latxxers') ..... 

New  York  Abrasive  Fi»e  Co.  (Workers) _ 

PermzoH  Producing  Co.  US.  Offstwre  Exploration  A  Producing  Div 
ers) 

Pickens  Footwear  (Company) ^ 

RE  Wilhams  Drilling  Co  (Workers) .4 „... 

Scoggins  Constructxjn  (Workers) j 

Sheohan  Ppe  Une  Construction  Co.  (Workers) 

Sohio  Construction  Co  (UAJA).. 
Souttiem  AutomatKX)  (Workers).. 


(Wofk- 


Location 


BrousaanlLA 

Lafayette.  LA 

Magnoia.  AR 

Dallas.  TX 

LouisvMe.  CO...- 

Lafayette,  LA 

BakersfieM.  CA 

Dertver,  CO 

San  Antonio.  TX 

Oklahoma  City.  OK.. 

Houston.  TX 

do— 


Seminole,  TX- 
Farmaiytun,  Nl 
PA...„ 


Senlord.  ME 

Mkteid,  TX 

Oklahoma  City.  OK 

hvine.  KY 

Neaa  Oly.  KS 

Houaton,TX 

M»Mk*ae.W1 

Covington.  VA 

TX. 


Farmingloa  NM 

Jackson.  MS 

LeCenter.  MN 

Zapata.  TX 

cWlWnRO,  IN  .MM...—. 
TX 


Denver,  CO 

ReadvMe.  MA.-. 

Houaton,TX 

SkestoaMO  — 
C«mi.lL 


PA 

PA 

FL 

Oklahoma.  City  0K-. 
Anctiorage  AK.. — .„..., 
Denham  Springs  LA. 

Smottiport,  PA — 

Dunbw.  PA 

Derry,  NH 

Jasper.  LA 

Houston.  TX 

Parsippany.  NJ 

JopliaMO 

St  Elma  II 

OIney.  IL 

Dallas.  TX 

Lafayette,  LA 

The  Woodlands,  TX. 

Anctiorage,  AK 

Kenmore.  NY 

Houston,  TX 

Jasper,  GA 

Memplvs,  TN.— ..— — , 

norpmei,  ah  . ..— .. 

KingawiHa,  TX -. 

San  Francisco,  CA ..- 
(iautief.  MS 


receivad 


11/18/88 
11/16/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
12/5/88 

11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 

12/5/88 
11/18/88 
11/18/88 
11/18/88 

11/5/88 
11/18/88 
11/18/88 
11/18/88 

12/5/88 
11/18/80 

12/5/88 
11/18/88 
11/18/88 

12/5/88 
11/18/88 

12/5/88 
11/18/88 

12/5/88 

12/5/88 

12/5/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

12/5/88 

12/5/88 

12/5/88 

11/18/88 

11/18/88 

12/5/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

12/5/88 

11/18/88 

12/5/88 
11/18/88 

12/5/88 
11/18/88 
11/18/88 
11/18/88 


Data  of 


11/10/88 

11/10/88 

11/10/88 

11/17/88 

11/11/88 

11/10/88 

11/1/88 

11/188 

11/1/88 

11/1/88 

11/1/88 

11/1/88 

11/1/88 

11/1/88 

11/1/88 

11/1/88 

11/15/88 

11/18/88 

11/16/88 

11/11/88 

11/18/88 

11/10/88 

11/16/88 

11/15/88 

11/29/88 

11/14/88 
11/17/88 
11/16/88 
11/22/88 
11/18/88 
11/15/88 
11/22/88 
11/16/88 
11/14/88 
11/10/88 
11/15/88 
11/16/88 
11/16/88 

11/8/88 
11/21/88 

11/8/88 
11/23/88 
11/16/88 
11/10/88 
11/17/88 
11/18/88 
11/18/88 
10/11/88 

11/21/88 

11/18/80 

11/16/88 

11/7/88 

11/7/88 

11/7/88 

11/7/88 

11/9/88 

11/21/88 

10/31/88 

12/5/88 

11/10/88 

11/18/88 

10/01/88 

11/17/88 

11/14/88 

11/18/88 

11/16/88 

11/7/88 

11/28/88 

11/18/88 

11/17/88 
11/16/88 
11/17/88 
11/18/88 
11/14/88 
11/9/88 


No. 


Articles  produced 


22.206 
22.207 
22.206 
22.209 
22.210 
22.211 
22.212 
22.213 
22.214 
22.215 
22.216 
22.217 
22.218 
22.219 
22.220 
22,221 
22.222 
22.223 
22.224 
22.225 
22.226 
22.227 
22,228 

22.229 

22.230 
22.231 

22^233 

22.234 
22.235 
22.236 
22.237 
22.238 
22.239 
22.240 
22.241 
22^42 
22.243 
22.244 
22.245 
22.246 
22.247 
22.248 
22.249 


Rubtjer /Canvas  Footwear 
OilAGas. 

Do 

Do 

Do. 
Heater  Repair.  Eiectncai 
Upgrade. 
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PvlNiOfWfr  Unon/wonMro/wn^* 


No. 


AfitciM  produoad 


SouV<port  Ei^tonttan,  Inc.  QWcMii) 

Spoonar  Patrotawn  Co.  (WoiImm) 

SkMMl  Wood  Predyds  (WoriMn) 

Taxaco  kic  bftaatton  Owi  mutmn).. 

Tana  Q*  «  Qm  Caq>.  (Martian) 

U  Sawa  Aulo  Ramat  (Wortiara) 

WaNara  OrMng.  mc.  (Wortwa) 

WHbfoa  Dftfng  Co.  (Wortcara).. 


WiM)raa  Enar^  Sanaoaa  (Wortiara) . 
WyM  OhHng  Co.  (Wortiafa) 


Ti*aOK.. 


Faiiiipyloii.  hM~ 
MS. 


CO 


TX.. 


MS.. 


TX. 
Titfn.OK._ 


11/1t/M 
11/18/88 
11/18/88 

12'S/88 
11/10/88 
11/18/88 

12/5/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 


11/18/88 
11/18/88 
11/14/88 
11/21/88 
11/14/88 
11/16/88 
11/10/88 
11/18/88 
11/18/88 
11/18/88 
11/15/88 


2xjse 

22^7 
22.258 
22.290 
22.280 
22.281 
2?  ?*? 
22.283 
22.264 
22.266 
22.268 


oaiGM. 

Do. 

Da 


0i40M. 
Do. 


Contact  DrtHn^ 
OiftOM. 

Do. 

Da 


|FR  Doc.  as-WS  Piled  !-»-«):  8:45  am] 
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rrA-W-21, 340] 

Qetes  Molded  Pfoducle«  Mttyy  Street 
Plant,  Houston,  TX;  Tenninatlon  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  17, 1988  in  response 
to  a  worker  petition  which  was  fileid  on 
behalf  of  woricers  at  Gates  Molded 
Products — Milby  Street  Plant  Houston. 
Texas. 

The  retroactive  provinons  of  section 
1421(a)(l)(Bl  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  auch  workws 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implenientation  of  the  retroactive 
provisions. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  September  25, 1987  {TA-W- 
19.  978).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose:  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  IBth  day  of 
December  1968. 

Marvin  M.  Fonlu. 

Director.  Office  of  Trade  Adjuatmeot 

Assistance. 

(PR  Doc.  89-MO  Filed  1-0-80:  8:45  am| 
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Weettand  Ott  Development  Corp^ 
Amended  Certification 
EMgiXMy  To  Apply  for  Work 
Adjustment 


In  the  matter  of  TA-W-2a652.  Montgamary 
TX  TA-W-2a862A.  Abilena.  TX.  TA-W- 
20.662a  LevelUnd.  TX  TA-W-20.852C 


LibMly.  TX  TA^W-2a652D.  Winnaboro.  TX 
TA-W-2aeS2E.  TombaU.  TX 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  )ime 
2Z  1988  applicable  to  all  workers  of  the 
Westland  Oil  Development  Corporation, 
Montgomery.  Texas.  The  certification 
was  published  in  the  Federal  Register  on 
|uly  6, 1988  (53  FR  25393). 

Based  on  new  employment 
information  from  the  company,  woricers 
at  additional  locations  were  engaged  in 
activities  supporting  the  production  of 
crude  oil  at  Midland.  Texas,  whose 
workers  are  under  a  certification  issued 
on  February  27, 1987  (TA-W-18354). 
That  certification  runs  from  December 
16, 1985  until  February  27. 1980.  Section 
223(b)(1)  of  the  Trade  Act  does  not 
allow  the  certification  of  workers  who 
were  separated  prior  to  one  year  of  the 
date  of  the  Montgomery  petition,  April 
21, 1988.  The  intent  of  the  certification  is 
to  cover  all  of  Westland  Oil 
Development  Corporation  in  all 
locations  within  the  purview  of  section 
223(b)(1)  of  the  Act 

The  amended  notice  applicable  to 
TA-W-20.652  is  hereby  issued  as 
follows: 

All  workers  of  Waatlaad  Oil  Development 
Coiporation.  Abilene.  Texas:  Levelland. 
Texas:  Liberty,  Texas:  Winnsboro.  Texas, 
and  TombaU.  Texas,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  21.  1967  and  before  |une  1. 1S68 
and  all  workers  of  Westland  Oil 
Development  Corporation.  Montgomery. 
Texas  wtio  became  totally  or  partially 
separated  from  employment  on  or  after  April 
21. 1987  are  eligible  to  apply  for  adjustment 
•saisiance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  23rd  day  of 
December  1988. 
Robert  O.  Deslongrhampat 
Director.  Office  of  Legislation  atid  Actuarial 
Services.  UIS. 

[FR  Doc  ao-'iei  Filed  l-«-8a  8:45  am| 
I  coot  4Sie-M-M 


(TA-W-21,  S44;  21.S44A] 

WWame  Exploration  Co;  Houaten,  TX^ 
Lafayette,  LA;  of  Tormmadon  of 
Investlqation 

Punuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  31, 1988  in  response 
to  a  worker  petition  which  was  filed  on 
October  31. 1988  on  behalf  of  woriiera  at 
Williams  Exploration  Company  in 
Houston.  Texas.  The  workers  were 
engaged  in  employment  related  to  the 
production  of  crude  oil  and  natural  gas. 

The  retroactive  provisions  of  section 
1421  (a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workera 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  to  the 
implementation  of  the  retroactive 
provisions.  | 

All  worken  of  the  Williams 
Exploration  Company  were  separated 
from  the  subject  firm  more  than  one 
year  prior  to  the  date  of  the  petition. 
Section  223  of  the  Act  specifies  that  no 
certification  may  apply  to  any  worker 
whose  last  separation  occtirred  more 
than  one  year  before  the  date  of  the 
petition.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  ZSrd  day  of 
December.  1988. 

Marvin  M.  Fooks, 

Director.  Office  of  Trwie  Adjustment 

Assistance. 

(FR  Doc.  80-462  Filed  1-0-80:  8:45  am) 
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Job  Training  Partnership  Act 
Allotments;  Wagner-Peyser  Act 
Preliminary  Planning  Estimates; 
Program  Year  (PY)  1989 

aqency:  Employment  and  Training 
Administration,  Labor. 
actioh:  Notice. 

SUMMARY:  This  notice  announces  States' 
Job  Training  Partnership  Act  (JTPA) 
allotments  for  Program  Year  (PY)  1989 
(July  1, 1989-June  30. 1990)  for  JTPA 
Titles  II-A  and  lU.  and  for  the  summer 
youth  program  in  Calendar  Year  (CY) 
1988  for  JTPA  Title  Il-B;  and  preliminary 
planning  estimates  for  public 
employment  service  activities  under  the 
Wagner-Peyser  Act  for  PY  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  JTPA  allotments,  contact  Mr.  Robert 
N.  Colombo,  Director,  Office  of 
Employment  and  Training  Programs. 
Room  N4703,  200  Constitution  Avenue. 
NW.,  Washington,  DC  20210:  Telephone: 
202-535-0577.  For  Employment  Service 
planning  levels  contact  Mr.  Robert  A. 
SchaerfL  Director,  U.S.  Employment 
Service.  Room  N4470,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210: 
Telephone:  202-535-0157.  [These  are  not 
toll-free  numbers.] 
8UFM.EMCNTARV  MIFORMATION:  The 

Department  of  Labor  (DOL)  is 
announcing  Job  Training  Partnerahip 
Act  (JTPA)  allotments  for  Program  Year 
(PY)  1989  (July  1. 1989-June  30. 1990)  for 
JTPA  Titles  II-A  and  III,  and  for  the 
summer  youth  program  in  (CY)  1989  for 
JTPA  Title  U-B:  and,  in  accord  with 
section  6(b)(5)  of  the  Wagner-Peyser 
Act  preliminary  planning  estimates  for 
public  employment  service  activities 
under  the  Wagner-Peyser  Act  for  PY 
1989.  The  allotments  and  estimates  are 
based  on  the  appropriations  of  DOL  for 
Fiscal  Year  (FY)  1968  and  FY  1989. 

Attached  are  a  list  of  the  allotments 
for  PY  1988  for  programs  under  fTPA 
Titles  n-A  and  IIL  a  list  of  the 
allotments  for  the  CY  1968  stmmier 
youth  program  under  Title  D-B  of  JTPA. 
and  a  list  of  preliminary  planning 
estimates  for  public  employment  service 
activities  under  the  Wagner-Peyser  Act 
The  PY  1989  allotments  are  based  on  the 
funds  appropriated  by  Public  Law  100- 
436  for  FY  1989:  the  CY  1989  allotments 
are  based  on  funds  appropriated  by 
Public  Law  100-202  for  FY  1988. 

These  JTPA  allotments  will  not  be 
updated  for  subsequent  imemployment 
data.  The  Employment  Service 
preliminary  estimates  will  be  updated  as 
final  allotments  to  reflect  CY  1988  data. 


and  published  in  the  Federal  Register  at 
a  later  date. 

Note:  These  Allotments  and  Estimates  are 
Based  on  FY  1988  and  FY  1989  Department  of 
Labor  Appropriations  Acts.  Any  Subsequent 
Action  Taken  by  Both  Houses  of  Congress 
May  Require  Revisions  to  These  Allotments 
and  Estimates. 

JTPA  Title  II-A  Allotments. 
Attachment  No.  I  shows  the  PY  1989 
JTPA  Title  II-A  allotments  by  State  on  a 
total  appropriation  of  $1,787,772,000.  The 
amount  is  com[>o8ed  entirely  of  PY  1989 
formula  funds.  For  all  States,  Puerto 
Rico,  and  the  District  of  Columbia,  the 
following  data  were  used  in  developing 
these  allotments: 
— Data  for  areas  of  substantial 

unemployment  are  averages  for  the 

12-month  period.  July  1987  through 

June  1988. 
— ^The  number  of  excess  unemployed 

individuals  or  the  area  of  substantial 

unemployment  excess  (depending  on 

which  is  higher]  are  averages  for  this 

same  12-month  period.  July  1987 

through  June  1988. 
— ^The  economically  disadvantaged  data 

are  from  the  1980  Census. 

The  allotments  for  the  Insular  Areas, 
including  the  Freely  Associated  States 
(FASs).  are  based  on  estimated  1987 
unemployment  The  estimated 
unemployment  data  were  developed 
using  1980  Census  unemployment  as  a 
base.  The  1980  data  were  updated 
according  to  relative  shifts  in  the 
population.  A  91>-percent  relative  share 
hold-harmless  of  the  Title  II-A 
allotments  for  these  areas  and  a 
minimimi  allotments  of  $125,000  were 
also  applied  in  determining  the 
allotments. 

PY  1989  JTPA  Title  II-A  funds  are  to 
be  distributed  among  designated  service 
delivery  areas  (SDAs)  in  accordance 
with  the  revised  statutory  formula  for 
programs  under  JTPA  Titles  D-A  and  D- 
B  as  contained  in  Section  202(a)  of  the 
JTPA.  as  amended. 

JTPA  Title  Il-B  Allotments. 
Attachment  No.  II  shows  the  CY  1969 
JTPA  Title  n-B  allotmente  by  State 
based  on  a  total  FY  1988  available 
appropriation  of  $718,O5O,00a  The  data 
used  for  these  allotments  are  the  same 
data  as  were  used  for  JTPA  Title  U-A 
allotments.  The  amotmt  allotted  is 
composed  entirely  of  CY  1989  formula 
fun(^. 

For  the  Insular  Areas,  the  amount  is 
based  on  the  percentage  of  Title  D-B 
funds  each  area  received  during  the 
previous  summer. 


CY  1989  Title  II-B  summer  youth 
funds  are  to  be  distributed  among 
designated  SDAs  in  accordance  with  the 
revised  statutory  formula  for  programs 
tinder  JTPA  Titles  II-A  and  II-B 
contained  in  Section  202(a)  of  the  JTPA. 
as  amended. 

JTPA  Title  III  AllotmenU.  Attachment 
No.  in  shows  the  PY  1989  JTPA  Title  III 
Dislocated  Worker  Program  allotments. 
It  shows  the  total  appropriation  of 
$283,773,000.  which  includes  the  base 
allotment  of  federal  ftmds  totaling 
$227,621,803  and  the  national  reserve  of 
$56,151,197,  to  be  distributed  at  a  later 
date. 

Except  for  the  Insular  Areas,  the 
unemployment  data  used  for 
determining  these  allotments,  relative 
numbers  of  unemployed,  and  relative 
nimibere  of  excess  unemployed  are 
averages  for  the  September  1987  through 
August  1988  period.  Long-term 
unemployed  data  used  were  for  CY  1967. 

For  Insular  Areas,  the  allotments  are 
based  on  the  percentages  of  Title  II-A 
allotments. 

Wagner-Peyser  Act  Employment 
Service  Preliminary  Planning  Estimates. 
Attachment  No.  IV  shows  preliminary 
Employment  Service  planning  estimatles 
which  have  been  produced  using  the 
legislatively-mandated  formula.  See  j 
Wagner-Peyser  Act  Section  6  (a)  and; 
(b).  These  estimates  are  based  on       \ 
preliminary  data  on  each  State's  relative 
share  of  civilian  labor  force  and  \ 

unemployment  for  the  12-month  period 
ending  September  1988.  The 
methodology  for  allocating  the 
Secretary's  3-percent  setaside  is 
unchanged  from  that  used  in  the  prior 
year.  See  Wagner-Peyser  Act  section 
6(b)(4):  and  53  FR  11715  (April  8, 1988). 

Final  Wagner-Peyser  allotments  wiU 
be  issued  within  90  days,  based  on  CY 
1988  data,  and  published  in  the  Federal 
Register.  The  amount  appropriated  for 
public  employment  service  activities  is 
$763.7524110:  however,  $15,275,040  has 
been  withheld  from  distribution  to 
finance  postage  costs  associated  with 
the  conduct  of  employment  service 
business,  leaving  $748,476,960  to  be 
distributed.  Ten  percent  of  the  planning 
estimate  may  be  reserved  at  the 
discretion  of  the  Governor  for  activities 
described  in  section  7(b)  of  the  Wagner- 
Peyser  Act  as  amended. 

Signed  at  Washington.  DC  this  Z9th  day  of 
December  1968. 
RobartaT.loMS, 

Assistant  Secretary  of  Lal)or. 


ATTACHMENT  I 


ATTACHMENT  II 


O.S. 


MPAimBrr  of  labor- -EMPUxntarr  and  trainihg  adhinistkation 

PY  1989  JTPA  title  I I -A  ALLOTMENTS  TO  STATES 


O.S. 


DEPAXTMEirr  OF  LABOR- -EHPLOYMCin'  AND  TRAINING  ADMINISTItATIOR 
PY  1988  JTPA  TITLE  II -B  ALLOTHENTS  TO  STATES 


AlabMM 

Alaska 

Arlxona 

Arkansas 

California 

Colorado 

Connacticut 

Dalawara 

District  of  Coluabia 

Florida 

Caorgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa  '' 

Kansas 

Kentucky 

Louisiana 

Mains 

Maryland 

Hassachusttts 

Michigan 

Minnasota 

Mississippi 

Missouri 

Montana 

Nebraska 

Navada 

New  Haapshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

OklahoM 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Veraont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoaing 

Aaerican  Saaoa 

Guaa 

Marshall  Islands 

Micronesia 

Northern  Marianas 

Palau 

Virgin  Islands 


RATIONAL  TOTAL 


ALLOTMENT 

6,525.963 

23,590.066 

25.219,161 

183.035,142 

28,517,359 

9,509.392 

4.457.582 

5.426.859 

63.868.146 

40.988.178 

4,663.848 

9.406.332 

99.565,573 

32,899.563 

17.210,087 

9.332,082 

41,852,122 

63,942.299 

5,968,897 

19.309,657 

20,250,997 

95,193,607 

20.349.307 

32.550,450 

34,489,693 

7.917,824 

6.332,133 

6,581,597 

4,457,582 

29.203.407 

17.126.683 

94.544.905 

27,612.128 

4.457.582 

80.400,855 

25,755,780 

19,936.621 

71.500,850 

77.555,294 

4.457,582 

20.389.867 

4.457.582 

36.341.763 

170.320.426 

9.580,826 

4,457,582 

25,456.830 

39,265,302 

23,556.000 

29,248,932 

4.457.582 

195.906 

1.181.934 

487.746 

.147.905 

125,000 

125,000 

,475.716 


1. 


1,787.772.000 


AlabaM 
Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Coluabia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Haapshire 

New  Jersey 

New  Mexico 

Mew  York 

North  Carolina 

North  Dakota 

Ohio 

Ofclahoaa 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Veraont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoaing 

Aaerican  Saaoa 

Guaa 

Marshall  Islands 

Micronesia 

Northern  Marianas 

Palau 

Virgin  Islands 

Native  Aaericans 


NATIONAL  TOTAL 


AUOIMENT 

'isi230i848 

2.509.214 

9.088.384 

9.711,931 

70,528,504 

10,973,032 

5,980,781 

1.759,490 

4,955,670 

24,621.954 

15.800,583 

1,805,289 

3.622,102 

38.321,955 

13,626,344 

6.508.249 

3.590.204 

16.112,017 

24,596,400 

2,304,506 

8.461.088 

12.443.965 

36.624,989 

7,846,619 

12,535,367 

13,289,183 

3,049,132 

2,433,527 

2,533,372 

1,759,490 

16,151,325 

6,593.962 

36.908.521 

10.903.115 

1.759.490 

30.959.267 

9.832.824 

7.517.380 

26.842.002 

29.889.635 

2.180,420 

7,864,806 

1,759,490 

14,006,726 

65.527,821 

3,692.264 

1.759.490 

9.821.583 

15.111,738 

9.063.932 

11.266.722 

1,759,490 

54,510 

664,813 

19.591 

46.428 

25.499 

7.688 

376,958 

13,058.321 


718,050,000 
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ATTACHMENT  III 


V.S.    OCPAitTMEirT  OP  LAMft-EHPLOYMEirr  AND  TtAIIIIMC  AOMUimtATIOII 
PY   1989  JTPA  TITLE  It!  ALLOTMEWTS  TO  STATES 

ALLOTNUrr 


Ala 

AlMkA 

Arltona 

ArkAnsAs 

California 

Coi«ra<lo 

Coimaetleut 

DalAwara 

Dlicrlct  of  ColuBb 

riorlda 

C«ortla 

lUwall 

Idaho 

nilnota 

Indiana 

Iowa 

Kanaaa 

Kancuctcy 

Louisiana 

Nalna 

Maryland 

(tasaachuAoctt 

Hlchiian 

HiiWMtota 

Mtsaiaalppl 

rilsaourl 

Honcana 

lUbraska 

Novada 

H*«  Haa^shlr* 

Now  Jorsoy 

Now  Hoxlco 

Nov  York 

North  Carolina 

North  Dakota 

Ohio 

OklahoM 

Dragon 

Pannaylvania 

Puarto  Klco 

Rhoda  Island 

South  Carolina 

South  Dakoca 

Taraiaaao* 

Texas 

Utah 

Varaont 

Virginia 

Uaanlncton 

Wast  Virginia 

Ulaconaln 

Wyoailng 

Aaorlcan  Saaoa 

Cuaa 

.■Urshall   Islanda 

Hlcrooaala 

Northern  Harlanaa 

Palau 

Virgin  lalanda 

National  Reserve 


NATIONAL  TOTAL 


|PR  Doc.  W-503  Filed  1 
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5.275 
I.IU 
2.647 
1.3M 


341 


393 

402 

in 

368 

478 

III 
136 
744 
936 
S44 
050 
014 
534 
471 
723 
293 
943 
4S6 
101 
153 
915 
915 
C90 
197 


283.773.000 


U.S. 


ATTACHMENT    IV 

DEPARTMENT  OP  LABOR- -EHPLOYHE.NT  AND  TRAINING  ADMINISTRATION 
PRELIMINARY  PY  1989  UaCNER- PEYSER  ALLOTMENTS  TO  STATES 


BASIC 


3t  DISTKIBUTIOn 


TOTAL 


FORMULA 
7.l62.45( 

"step  1* 

'  srtt'i**" 
""JMisiJ 

"  TOTAL  "' 

ALLOTHEHT*** 

Alabaaa 

Alaska 

1,033,847 

1.0)3.847 

'iii535!876 
8,136.303 

Arlsona 

9  262  29! 
6.969.307 

0 

0 

9.262.299 

Arkanaas 

206.987 

206.987 

7.176.294 

California 

76,879.939 

0 

0 

0 

76.879,939 

Colorado 

10,022,377 

0 

0 

0 

10.022.377 

Connecticut 

8,226.907 
2.027.755 

Q 

0 

0 

8.226.907 

Delaware 

Q 

62.872 

62.872 

2.090,627 

District  of  Coluabla 

4.793.873 

Q 

650.471 

650.471 

5.444.344 

Florida 

32,278,084 

Q 

0 

0 

32.278.084 

Georgia 
Hawaii 

17,444,536 

0 

0 

0 

17.444,536 

2,565,088 

0 

348.051 

348.051 

2,913,139 
6,778^87 

Idaho 

5,917,608 

861.379 

0 

861.379 

Illinois 

34,356,520 

0 

0 

0 

34,356,520 

Indiana 

15,168,311 

0 

0 

0 

15,168,311 

Iowa 

8,186,002 

0 

1.110.741 

1.110.741 

9.296.743 

Kansas 

6.674,563 

0 

0 

0 

6.674.563 

Kentucky 

10,848,886 

0 

0 

0 

10.848.866 

Louisiana 

13,688,528 

0 

232.313 

232.313 

13,920.841 

Maine 

3,519,146 

512,254 

0 

512.254 

4.031.400 

Maryland 

12,464.923 

0 

0 

0 

12.464,923 

Massachuaetts 

14.890.345 

0 

0 

0 

14.890.345 

Michigan 

28.261.662 

0 

0 

?8. 261, 662 

Minnesota 

11.867.347 

Q 

0 

0 

11.867.347 

Mississippi 

7.377.937 

Q 

569 . 594 

569.594 

7.947.5)1 

Missouri 

14.356.913 

0 

0 

0 

14,356,913 

Montana 

4.835.901 

703,923 

0 

703.923 
845.977 

5,539,824 

Nebraska 

5.811.802 

845,977 

0 

6,657.779 

Nevada 

4.701.004 

684,288 

0 

684.288 

5,385.292 

New  Ha^>ahire 

2.716,266 

0 

0 

0 

2,716,266 

New  Jersey 

19,686.875 

0 

0 

0 

19,686,875 

New  Mexico 

5.426.730 

789,926 

0 

789.926 

6.216.656 

New  York 

49.395.737 

0 

6.702.400 

6.702.400 

56.098,137 

North  Carolina 

16.344,304 

0 

0 

0 

16, 344.30- 

4.924.393 

716,804 

0 

716.804 

5.641.197 

Ohio 

30.537.435 

0 

0 

0 

30,537.435 

OklahoM 

11.293.961 
8,100,624 

1.532.452 
834.128 

1.532.452 

12.826,413 

Oregon 
Pennsylvania 

0 

834.128 

8.934.75? 

31,212,026 
9,l50,265 

0 

0 

0 

31.212.0?6 

Puerto  Rico 

Q 

0 

0 

9.120.265 

Rhode  laland 

2.512.895 

0 

138.319 

138.319 

2.651.215 

South  Carolina 

8.817.523 

0 

0 

0 

8.817.523 

South  Dakota 

4.551,271 

662.492 

8 

662.492 

5.213.763 

Tennessee 

13,280,779 

0 

13.280.779 

Texas 

51,193,521 

0 

0 

■       0 

51,193.521 

Utah 

9,954,184 

1,448,950 

0 

"1.448.950 

11.403.134 

Varaont 

2.132.077 

310,349 

0 

310.349 

2.442.426 

Vircinla 
Washington 
Weat  Virginia 
Ulsconaln 

15.289.375 

0 

0 

0 

15,289.375 

13,647,341 

0 

0 

0 

13.647.341 

5,209,380 

758.287 

0 

758.287 

5.967.667 

13.507,687 

0 

0 

0 

13.507.687 

Wyoming 

3,531,097 

513.993 

0 

513,993 

4.045.090 

FORMULA  TOTAL 

Cuaa 

VlrRln  Islands 

Indicia  Postage 


724.198.124 

350.229 

1,474.298 

15.275.040 


9,842,469         12,611,840         22,454,309       746,652.433 


350.229 

1.474.298 

15,275,040 


NATIONAL  TOTAL 


741,297,691 


9,842,469 


12,611,840    22,454,309    763.752.000 


♦  -  FUNDS  ARE  ALLOCATED  TO  THE  13  STATES  WHOSE  RELATIVE  SHARE  DECREASED  FROM  PY  1988  TO 
THE  PY  1989  BASIC  FORMULA  AMOUNT  AND  WHICH  HAVE  A  CIVILIAN  LABOR  FORCE  (CLF)  BELOW 
ONE  MILLION  AND  ARE  BELOW  THE  MEDIAN  CLF  DENSITY.  THESE  STATES  ARE  HELD  HAR.MLESS  AT 
100%  OF  THEIR  PY  1988  RELATIVE  SHARE, 

♦*  -  THE  BALANCE  OF  THE  3%  FUNDS  ARE  DISTRIBUTED  TO  THE  REMAINING  12  STATES  LOSING  IN- 
RELATIVE  SHARE  FROM  PY  1988  TO  THE  PY  1989  BASIC  FORMUU  AMOUNT 


HOLD  HARMLESS  PROVISIONS  REQUIRED  UNDER  SECTION  6(B)  OF  THE  WAGNER-PEYSER  ACT, 
AMENDED.  ARE  MAINTAINED  AT  THE  REVISED  ALLOTMENT  LEVEL. 


AS 


870 


Federal  Regbtsf  /  Vol.  54.  No.  6  /  Tuesday.  January  10.  1989  /  Noticeg 


MfM  Safely  and  HeeNh  AdmMetratlon      Request  for  Comments 


(Doctwt  No.  l»-M-230-C] 

Coneoidation  Coal  Co,  PetWon  for 
ModHlcatlon  of  AppNcatfon  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza.  PitUburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.110O-2(b]  (belt 
conveyors)  to  its  Buchanan  No.  1  Mine 
(li).  No.  44-04856)  located  in  Buchanan 
County.  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  in  all  coal  mines, 
waterlines  be  installed  parallel  to  the 
entire  length  of  belt  conveyors  and  be 
equipped  with  fire  hose  outlets  with 
valves  at  300-foot  intervals  along  each 
belt  conveyor  and  at  tailpieces.  At  least 
500  feet  of  fire  hose  with  fittings  suitable 
for  connection  with  each  belt  conveyor 
waterline  system  be  stored  at  strategic 
locations  along  the  belt  conveyor. 
Waterlines  may  be  installed  in  entries 
adjacent  to  the  conveyor  entry  belt  as 
long  as  the  outlets  project  into  the  belt 
conveyor  entry. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following: 

(a)  To  keep  the  waterline  and  outlets 
in  the  track  entry  which  is  adjacent  to 
the  belt  entry  (headgate  entry): 

(b)  A  fire  hose  would  be  strategically 
located  and  would  be  of  sufficient  length 
so  that  any  affected  area  on  the  belt 
would  be  covered  from  the  most 
proximate  fire  hose  outlet  In  addition, 
•even  hundred  feet  of  fire  hoae,  instead 
of  the  required  five  hundred  feet,  would 
be  maintained  at  a  location  in  the 
immediate  area  of  the  longwall  belt 
drive; 

(c)  Crosscuts  leading  to  fire  hose 
outlets  from  the  belt  entry  would  be 
passable  by  removing  a  portion  of  the 
stoppings  at  or  near  the  fire  hose  outlets, 
or  by  providing  stopping  doors  at  or 
near  the  fire  hose  outlets;  and 

(d)  Each  fire  hose  outlet  would  be 
marked  for  easy  identification. 

3.  In  support  of  this  request  petitioner 
states  that — 

(a)  The  air  ventilating  these  track  and 
belt  entries  is  common  to  both  entries. 
and 

(b)  By  allowing  the  fire  hose  outleU  to 
remain  in  the  track  entry,  the  advantage 
to  manage  fire  fighting  procedures  is 
enhanced. 

4.  For  these  reasons,  petitioner 
requesU  a  modification  of  the  standard. 


Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virg^a  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  9. 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  December  27. 1988. 

Patrida  W.  Sihrey. 

Dinctor,  Offica  of  Standards,  Regulationa 
and  Variance*. 

[FK  Doc.  ae-Ma  Piled  !-».«:  8:45  am) 


[Ooatal  Na  (M-M-237-0] 

ConeoMetlon  Coal  Co;  Petmon  for 
ModHicatkNi  of  AppBcaBon  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza.  Pittsburgh.  Pennsylvania  15241. 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.326  (aircourses 
and  belt  haulage  entries)  to  its  Rend 
Lake  Mine  (LO.  No.  11-00601)  located  in 
Jefferson  County,  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  oHicems  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries,  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  Petitioner  is  mining  in  virgin  coal 
and  is  developing  this  area  for  ^ture 
longwall  retreat  mining.  Large  quantities 
of  methane  gas  are  expected,  which  will 
require  large  quantities  of  air  for 
dilution.  Due  to  the  minimiim  number  of 
airways  that  will  be  developed  and  to 
maximize  effectiveness  of  these  entries, 
it  will  be  necessary  to  use  the  air  that  is 
conducted  through  the  belt  haulage 
entries  at  the  working  places. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  the  air  in  the  belt  entry 
to  ventilate  active  working  places  and 
planned  longwall  panels.  The  belt 
conveyor  entry  would  be  examined  at 
least  once  during  each  coal  producing 
shift  while  persons  are  working. 

4.  In  support  of  this  request  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  utilizing  a  low-level 
carbon  monoxide  (CO)  detection  system 
in  all  belt  entries  used  as  intake 
aircourses  and  at  each  belt  drive  and 
tailpiece  located  in  intake  aircourses. 


The  monitoring  devices  would  be 
capable  of  giving  warning  of  a  fire  for 
four  hours  should  the  power  fail;  a 
visual  alert  signal  would  be  activated 
when  the  CO  level  is  10  parts  per  million 
(ppm)  above  ambient  air  and  an  audible 
signal  would  sound  at  15  ppm  above 
ambient  air.  All  persons  would  be 
withdrawn  to  a  safe  area  at  10  ppm  and 
evacuated  at  15  ppm.  The  fire  alarm 
signal  would  be  activated  at  an  attended 
surface  location  where  there  is  two-way 
communication.  The  CO  system  would 
be  capable  of  identifying  any  activated 
sensor  and  for  monitoring  electrical 
continuity  and  detecting  electrical 
malfunctions. 

5.  The  CO  system  would  be  visually 
examined  at  least  once  each  coal- 
produdng  shift  and  tested  for  functional 
operation  weekly  to  ensure  the 
monitoring  system  is  functioning 
properly.  The  monitoring  system  would 
be  calibrated  with  known 
concentrations  of  CO  and  air  mixtiuvs 
at  least  monthly. 

6.  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit  the  belt 
conveyor  would  continue  to  operate  and 
qualified  persons  would  patrol  and 
monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

7.  The  details  for  the  fire  detection 
system  would  be  included  as  part  of  the 
Ventilation  System  Methane  and  Dust 
Control  Plan. 

8.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  9, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  DecemlMr  27. 1968. 
Patrida  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  89-464  Piled  1-9-89;  8:45  am] 
SHjjNo  oooc  ms  n  a 
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(Dodiet  Na  (M-M-238-C] 

Conaolidation  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consohdation  Coal  Company,  Consol 
Plaza.  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4 
(automatic  fire  sensor  and  warning 
device  systems:  installation;  minimum 
requirements)  to  its  Rend  Lake  Mine 
ri.D.  No.  11-OOeol)  located  in  Jefferson 
Cour.ty.  Illinois.  TTie  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  any  fire  ivithin  each 
belt  flight  ^ 

2.  In  a  separate  petition  (M-68-237-C), 
petitioner  proposes  to  use  the  air  in  the 
belt  entry  to  ventilate  active  working 
places  and  longwall  panels. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  utilizing  a  low-level 
carbon  monoxide  (co)  detection  system 
in  all  belt  entries  used  as  intake 
aircourses  with  specific  conditions. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(February  9, 1989).  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  December  27. 1988. 
Patrida  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

(FR  Doc.  89-465  Filed  1-9-89:  8:45  am) 

BILUNQ  CODE  4S10-49-M 


(Docket  No.  M-W-236-C] 

Dominion  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Dominion  Coal  Corporation.  P.O.  Box 
70.  Vansant  Virginia  24656,  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 


mines;  drilling  of  boreholes)  to  its 
Dominion  No.  6  Mine  (I.D.  No.  44-06486) 
and  its  Dominion  No.  9  Mine  (I.D.  No. 
44-06482)  both  located  in  Buchanan 
County,  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  borehole  or 
boreholes  be  drilled  to  a  distance  of  at 
least  20  feet  in  advtmce  of  the  working 
place  and  be  continually  maintained  to 
a  distance  of  at  least  10  feet  in  advance 
of  the  advancing  working  face  whenever 
any  working  place  approaches  within  50 
feet  of  abandoned  areas  in  the  mine  as 
shown  by  surveys  and  certified  by  a 
registered  engineer  or  surveyor,  or 
within  200  feet  of  any  other  abandoned 
areas  of  the  mine  which  cannot  be 
inspected  and  which  may  contain 
dangerous  accumulations  of  water  or 
gas;  or  within  200  feet  of  any  woricing  of 
an  adjacent  mine. 

2.  Petitioner  requests  a  modification  of 
the  standard  to  allow  for  a  20-foot  cut  to 
be  taken  in  the  face.  In  support  of  this 
request  petitioner  states  that- 

(a)  The  provision  requiring  20-foot  test 
holes  to  be  drilled  at  a  45  degree  angle 
at  8-foot  intervals  in  the  rib.  restricts  the 
depth  of  a  cut  that  can  be  extracted  with 
a  continuous  miner 

(b)  A  continuous  mining  machine  is 
designed  to  take  a  20-foot  cut  without 
the  controls  of  the  mining  machine 
passing  the  last  row  of  roof  supports; 

(c)  Petitioner  proposes  to  drill  five 
holes  in  the  face  of  the  entry,  spaced  at 
5-foot  intervals;  one  hole  in  each  comer 
of  the  entry  20  feet  deep  and  3  holes  in 
the  face  of  the  entry  30  feet  deep.  The 
holes  drilled  in  the  comer  of  the  entry 
would  be  at  30  degree  angles  to  the  rib. 
The  hole  drilled  5  feet  from  the  left  rib 
would  be  on  a  105  degree  angle  to  the 
face.  The  hole  in  the  middle  of  the  entry 
would  be  a  90  degree  angle  to  the  face 
and  the  hole  drilled  5  feet  from  the  right 
rib  would  be  a  75  degree  angle  to  the 
face  with  a  margin  of  error  of  -(-  / — 5 
degrees.  This  pattem  would  provide  a 
10-foot  barrier  in  all  directions  to  the  cut 
to  be  taken.  This  pattem  would  also 
prevent  the  cut  being  taken  from 
intersecting  with  any  entry  driven  in  an 
unexplored  old  works  10  feet  or  greater 
in  width:  and 

(d)  It  is  more  practical  to  drill  a  30 
degree  angle  as  opposed  to  drilling  a  45 
degree  angle  due  to  the  size  of  the  drill 
and  the  length  of  the  drill  steel,  as  well 
as  the  restricted  area  available  to 
maneuver  the  drilling  machine. 

3.  Petitioner  states  that  the  proposed 
altemate  method  will  provide  the  same 


degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  AH 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  9, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  Z7, 1988. 
Patrida  W.  Savey. 

Director  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc  89-466  Filed  1-9-89:  a-45  am]        ~ 


(Docket  Na  M-«S-232-C] 

laland  Creek  Coal  Co.;  PetWon  fdr 
ModWcation  of  AppMcatlon  of 
Mandatory  Safety  Standard 

Island  Creek  Coal  Company.  P.O.  Box 
11430,  Lexington.  Kentucky  40575  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.328  (aircourses  and  belt 
haulage  entries)  to  its  North  Branch 
Mine  (Potomac  Division)  (I.D.  No.  46- 
01309)  located  in  Grant  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's  . 
statements  follows:  | 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  aircourses  be  separated  fivm 
belt  haulage  entries,  and  that  belt 
haulage  entries  not  be  used  to  ventilate 
active  working  places. 

2.  As  an  altemate  method,  petitioner 
proposes  to  use  belt  haulage  entries  as 
intake  aircourses  in  continuous  and 
longwall  mining  sections.  In  addition,  an 
early-waming  fire  detection  system 
would  be  installed  in  the  belt  entry  as 
follows: 

(a)  A  low-level  carbon  monoxide  (CO) 
detection  system  would  be  installed  in 
straight  Mains,  the  rehabilitation  belt 
entries,  and  at  each  belt  drive  and 
tailpiece  located  in  the  intake  aircourse. 
The  low-level  CO  system  would  be 
capable  of  giving  waming  of  a  fire  for  a 
minimum  of  four  hours  should  the  power 
fail;  a  visual  alert  signal  would  be 
activated  when  the  CO  level  is  10  parts 
per  million  (ppm)  above  the  ambient 
level  and  an  audible  signal  would  sound 
at  15  ppm  above  the  ambient  level  All 
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persons  would  be  withdrawn  to  a  safe 
area  at  10  ppm  and  evacuated  at  15  ppm. 
The  CO  system  would  be  capable  of 
identifying  any  activated  sensor  and  for 
monitoring  electrical  continuity  and  and 
detecting  electrical  malfunctions; 

(b)  The  CO  monitoring  system  would 
initiate  the  fire  alarm  signals  at  an 
attended  surface  location.  This 
reponsible  person  would  have  two-way 
communications  with  all  personnel  who 
may  be  endangered  and  can  hear  or 
observe  the  signals  and  take  appropriate 
action  immediately.  The  responsible 
person  would  be  trained  in  the  operation 
of  the  CO  monitoring  system  and  in  the 
proper  procedures  to  follow  in  the  event 
of  an  emergency  or  malfunction.  In 
addition,  the  detector  located  at  or  near 
the  section  loading  point  would  activate 
when  the  CO  monitoring  system 
initiates  the  Rre  alarm  signals  and 
would  give  a  warning  that  could  be 
heard  on  the  working  section; 

(c)  The  CO  monitoring  system  would 
be  visually  examined,  at  least  once  each 
coal-producing  shift,  and  tested  for 
functional  operation  weekly,  to  ensiuv 
the  monitoring  system  is  functioning 
properly.  The  monitoring  system  would 
be  calibrated  with  kiwwn 
concentrations  of  CO  and  air  mixtnra* 
at  least  monthly. 

(d)  If  at  any  time  the  CO  monitoring 
system  or  toy  portion  of  the  system  is 
deengehxed  for  reasons  such  as  routine 
maintenance  or  failure  of  a  sensor  anit. 
the  belt  conve]ror  may  continue  to 
operate,  provided  the  affected  portion  of 
the  belt  conveyor  entry  would  be 
continuously  patrolled  and  monitored 
for  CO  by  a  qualified  jwrson  using  hand- 
held CO  detecting,  devices; 

(e)  The  details  for  the  fire  detection 
system  would  be  included  as  a  part  of 
the  Ventilation  System  and  Methane 
and  Dust  Control  plan.  The  District 
Manager  may  require  additional  carbon 
monoxide  monitors  to  be  installed  as 
part  of  said  plan  to  ensure  the  safety  of 
the  minera. 

3.  This  plan  would  increase  the 
quantity  of  air  that  can  be  supplied  to 
the  face  areas,  and  thereby  provide 
increased  protection  to  the  minera 
against  hazards  created  by 
accumulation  of  methane  and  other 
harmful  gases,  as  well  as  respirable 
dust.  Also,  by  using  the  belt  entry  as  an 
intake,  the  velocity  of  air  in  the  belt 
entry  would  be  increased.  This  would 
provide  more  positive  ventilation  and 
reduce  the  possibility  of  methane 
accumulation  in  the  belt  entry. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  minera  affected 
as  that  afforded  by  the  standard. 


Roqueat  for  CwnsMwits 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilaon 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
receive  in  that  office  on  or  before 
February  B.  1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dale:  December  27. 196& 
Patricia  W.  Sihrey. 

Director,  Office  of  Standards.  Rugutationa 
and  Variances. 
|FR  Doc.  89-(67  Filed  1-9-W-.  8:45  am) 

SSJJNa  coot  •41S-43-II 
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Sahara  Coal  Co.,  Inc.;  Patttion  for 
Modification  of  Application  of 
Mandatory  Safaty  Standard 

Sahara  Coal  Company,  Inc.,  P.O.  Box 
330.  Harrisburg.  Illinois  62940  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75-320  (aircoorses  and  belt  haolage 
entries)  to  its  Mine  No.  21  (ID-  No-  H- 
00784)  located  in  SaKne  Coonty.  Illinois. 
The  petition  is  filed  ander  section  101(c) 
of  the  Federal  kfine  Safety  and  Heahh 
Act  of  1977. 

A  sammary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  aircourses  be  separated  from 
belt  haulage  entries,  and  that  beh 
haulage  entries  not  be  used  to  ventilate 
active  working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  coursed  through 
designated  belt  haulage  entries  to 
ventilate  specific  active  working 
sections. 

3.  In  support  of  this  request,  petitioner 
proposes  to  install  a  carbon  monoxide 
(CO)  fire  detection  system.  CO  detectore 
would  be  located  at  the  beginning  and 
end  of  the  belt  Qight  and  at  intervals  not 
greater  than  2,000  feet  along  the  beit<  if 
the  belt  air  velocity  is  greater  than  50 
feet  per  minute  and  does  not  exceed  200 
feet  per  minute.  CO  detectore  would  be 
located  at  the  begiiming  and  end  of  each 
belt  flight  and  at  intervals  aot  greater 
than  3.000  feet  along  the  belt,  if  the  belt 
air  velocity  is  greater  than  200  feet  per 
minute. 

(a)  CO  detectore  would  be  capable  of 
providing  a  warning  at  an  attended 
location  when  the  CO  level  ia  10  parts 
per  million  above  the  ambient  level; 

(b)  CO  detectore  would  be  visually 
examined  weekly  when  belts  are 


operating.  The  CO  detecton  would  be 
calibrate  at  the  time  of  installation  and 
monthly; 

(c)  In  the  event  that  the  monitoring 
system  becomes  inoperative,  the  belt 
would  continue  to  operate  provided  die 
area  is  continually  monitoned  and 
patrolled  by  a  qualified  person  who 
would  test  for  the  presence  of  CO  at 
frequent  intervals:  and 

(d)  In  the  event  a  warning  signal  is 
transmitted  to  the  attended  location  or 
CO  is  detected  by  the  person  monitoring 
the  area,  employees  would  be  notified 
and  an  investigation  would  be 
conducted. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  minera  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Peraons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  aiMl  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Ariington.  Virginia  22203.  AU 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  9, 19ea  Copies  of  the  petition 
are  available  for  inapectioB  at  that 
address. 

[)ate:  December  27.  IMS. 
PstricU  W.  SOvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
(FR  Doc  80-468  PUed  1-0-80;  8:46  ami 


[Docttat  Na  M-M-tO-Ml 

C  «  M  Sand  and  Graval;  Patftion  lor 
Modification  of  AppOcatlon  of 
Mandatory  Safaty  Standard 

CAM  Sand  and  Oavel,  7916  Niwot 
Road.  Box  49a  Niwot,  Colorado  80544 

has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14132  (horns 
and  backup  alarms)  to  its  Zweck  Pit 
(I.D.  No.  05-04375)  located  in  Boulder 
Coimty,  Colorado.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  when  the  operator  has 
an  obstructed  view  to  the  rear,  self- 
propelled  mobile  equipment  have  an 
automatic  reveree-aclivafed  signal 
alarm  or  an  observer  to  signal  when  it  is 
safe  to  backup. 

2.  As  an  alternate  method,  petitioner 
proposes  to  shut  down  loader  activity 
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when  pedestrians  are  present  in  lieu  of 
an  automatic  reveree-activated  signal 
alarm  or  an  observer.  In  support  of  this 
request,  petitioner  states  that — 

(a)  There  are  two  loadere  operating  at 
the  site.  One  would  excavate  or  load  pit 
run  into  a  hopper  for  the  crushing 
operation.  There  would  be  minimal 
truck  or  foot  traffic  in  this  area.  The 
other  would  load  finished  products  onto 
haul  vehicles  in  the  stockpile  area. 
Access  to  this  area  will  be  by  a  1.500- 
foot  haul  road  and  haul  vehicle  driven 
would  be  required  to  remain  in  their 
vehicles.  The  traffic  pattern  would  limit 
backup  by  the  loader  to  those  times 
when  the  loader  is  backing  from  the 
stockpile  to  load  the  truck.  Therefore, 
there  would  be  no  pedestrian  or  truck 
traffic  behind  the  loader  at  the  times 
when  backing  is  required; 

(b)  People  routinely  working  near 
audible  backup  alarms  become 
accustomed  to  the  alarms  and  no  longer 
respond  to  their  warning;  and 

(c)  The  alarms  bother  people  Uving  in 
residential  areas  near  the  mine. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  minera  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  llese 
conunents  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  9. 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  January  5, 1989. 
Patiida  W.  Sihrey. 

Director.  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  89-504  Filed  1-9-89;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (8«-01)] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 


Aeronautics  and  Space  Administration 

announces  a  forthcoming  meeting  of  the 

NASA  Advisory  Council  Space  Science 

and  Applications  Advisory  Committee. 

DATE  AND  TMC:  February  1, 1989,  8:30 

a.m.  to  5  p.m..  February  2, 1989,  8:30  a.m. 

to  5:30  p.m.,  and  February  3, 1989,  8:30 

a.m.  to  12:30  p.m. 

ADDRESS:  NASA  Headquartere,  Room 

226A.  600  Independence  Avenue  SW., 

Washington,  DC  20546. 

RM  FURTHER  INFORMATION  CONTACT 

Mr.  Joseph  K.  Alexander,  Code  E. 

Nationed  Aeronautics  and  Space 

Administration.  Washington,  DC  20546 

(202/453-1430). 

SUPPLEMENTARY  INFORMATION:  The 

Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long  range  plans  for,  work  in  progress 
on,  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Committee  will  meet  to 
review  the  OSSA  Program,  Budget,  and 
Strategic  Plan.  They  will  also  hear 
reports  on  the  Federal  and  NASA  FY 
1990  Budgets  and  receive  reports  on 
Information  Systems,  Microgravity,  the 
Space  Science  Board,  and  Center 
Science  Assessment.  The  Committee  is 
chaired  by  Dr.  Berrien  Moore  and  is 
composed  of  24  membera.  The  meeting 
will  be  open  to  the  public  up  to  the 
capacity  of  the  room  (approximately  45 
including  Conunittee  membera). 
TYPE  OF  MEETING:  Open. 
Agenda: 
Wednesday.  February  1 
8:30  a.m.— Open  Remarks  and 

Committee  Business. 
8:45  a.m.— Status  of  the  Office  of 
Space  Science  and  Applications 
(OSSA)  Program. 
9:15  a.m.— Overview  of  the  FY  1990 

Federal  Budget 
9:45  a.m.— NASA  and  OSSA  FY  1990 

Budget. 
10:30  a.m. — Committee  Discussion. 
11:30  a.m.— OSSA  Sti-ategic  Plan. 
1:30  p.m. — ^National  Research  Council 
(NRC)  Space  Science  Board 
Reorganization. 
2:30  p.m. — Information  Systems 

Strategic  Planning. 
4.15  p.m. — Committee  Discussion. 
5  p.m. — Adjourn. 
Thursday,  February  2 
8:30  a.m. — Discussion  of  Internal 

Committee  Business. 
8:45  a.m. — Center  Science  Assessment 

Report. 
9:30  a.m. — Division  Subconunittee 
Reports. 

1  p.m. — Microgravity  Science  Tutorial. 

2  p.m. — Discussion  on  the 
Microgravity  Program. 


3:30  pjn. — Committee  Discussion  and 
Writing  Group  Assigimients. 

5:30  p.m. — Adjourn. 
Friday,  February  3 

8:30  a.m. — Internal  Committee 
Business. 

8:45  a.m. — Writing  Groups  and 
Committee  Discussion. 

12:30  p.m. — Adjourn. 

lanuary  4. 1989. 
Ann  Bradley, 

Advisory  Commilte  Management  Officer. 
National  Aeronatics  and  Space 
Administration. 

[FR  Doc.  89-396  Filed  1-9-89:  8:45  am) 

BIUJNG  CODE  7$tO-tV« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

AOENCy:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meetings. 

summary:  Pureuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue. 
NW.,  Washington.  DC  2050a 
FOR  further  iwtowmation  contacr 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/786-0322. 
SUPPLEMENTARY  MFOMNATKNC  The 
proposed  meetings  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  conunercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy:  or  (3) 
information  the  disclosure  of  which 
would  significanUy  frustrate 
implementation  of  proposed  agency; 
pursuant  to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  January  15. 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pureuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
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•ectkm  552b  of  Title  S.  United  State* 
Code. 

1.  Date:  fanuary  31. 196ft-Febru«ry  1, 
1960. 

Time:  8A)  a  an.  to  5:00  pjn. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Museums  and  Historical 
Organizations,  submitted  to  the  Oiviaion 
of  General  Programs,  for  projects 
beginning  after  July  1, 1989. 

2.  Date:  February  2, 1989. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Access 
and  Tools  categories  in  the  fields  of 
Ancient,  Classical,  and  Near  Eastern 
Studies,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  ]uly  1. 1989. 

3.  Date:  February  3. 1989. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Access 
and  Tools  categories  in  the  fields  oi 
Music  and  other  Performing  Arts, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
)uly  1. 1988. 

4.  Date:  February  6-7. 1989. 
Time:  8.-00  aja  to  5:00  pjn. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Museums  and  Historical 
Organizations,  submitted  to  the  Division 
of  General  Programs,  for  projects 
beginning  after  July  1, 1989. 

5.  Date:  February  7. 1989. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Access 
and  Tools  categories  in  tiie  fields  of 
Literature  and  Philosof^y,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  July  1. 1969. 

&  Date:  February  14. 1989. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Access 
and  Tools  categories  in  the  field  of 
Linguistics,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  )uly  1, 1969. 

7.  Date:  February  21. 1989. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  submitted  to  the  Tools  snd 
Access  categories  in  the  fields  of  World 
History  and  the  Social  Sciences, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
July  1. 1989 


8.  Dote:  February  23. 1989. 

Time:  8:30  a  jn.  to  5:00  pan. 

Aoomr  415. 

Program:  This  meeting  will  review 
appUcations  submitted  to  the  Access 
category  in  the  field  of  American 
StucUes.  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  )uly  1. 1989. 

ft  Date:  February  24, 1980. 

Time:  8:30  a  jn.  to  5.'00  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Access 
and  Tools  categories  in  the  field  of 
American  Studies,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  July  1. 1960. 

10.  Date:  February  2a  1969. 
Time:  8:30  a.m.  to  5«)  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Access 
and  Tools  categories  in  the  fields  of  Art 
and  Architecture,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  ]uly  1. 1960. 

11.  Date:  fanuary  23, 1986. 
Time:  8:30  a  an.  to  5K)0  pjn. 
Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  Fine  Arts,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  July  1. 1989. 
Publication  of  this  notice  was 
unavoidably  delayed  due  to  exceptional 
circumstances  during  the  recent  holdiay 
season. 

12.  Date:  January  24, 1989. 
Time:  8:30  a  jo.  to  5.^  pjn. 
Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Reseerch  applications  for 
Humanities.  Science  and  Technology, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
July  1, 1989.  Publication  of  this  notice 
was  unavoidably  delayed  due  to 
exceptional  circumstances  during  the 
recent  holiday  season. 

13.  Date:  January  3a  1989. 
Time:  8:30  a jn.  to  5KX)  pjn. 
Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Research/ Projects 
applications  for  Philosophy  and 
Literature,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  July  1. 1969. 

14.  Date:  January  31, 1980. 
Time:  8:30  a.m.  to  5.00  pjn. 
Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  Archaeology.  New 
World,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  Jtily  1. 1960. 


15.  Date:  Febrwry  8, 1969. 

Time:  8:30  a.m.  to  5.-00  pjn. 

Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  Anthropology  and 
Sociology,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  July  1. 1988. 

18.  Date:  February  13, 1809. 

Time:  8:30  a.m.  to  5O0  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  Archaeology,  Old 
World,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  July  1, 1969. 

17.  Date:  February  14. 1969. 

Time:  8:30  a  jn.  5O0  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  Guided  Studies  of  Great 
Texts  in  Science,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1980. 

la  Date:  February  24. 1989. 

Time:  8:30  a.m.  to  5.-00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  World  History  and 
Religion,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  July  1, 1989. 
Staplm  |.  MoOaaiy, 

Advisory  Conmuttee  Managemeat  Officer. 
[¥R  Doc  S»-i54  Filad  l-»-89;  8(45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No.  50-4581 

GuH  StatM  UtHMM  C04  EnvironiMntal 
AssAssment  and  Finding  of  No 
Significant  kiipoct 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NW-47  issued  to  Gulf 
States  Utilities  Company,  (the  licensee), 
for  operation  of  the  River  Bend  Station, 
Unit  1.  located  in  West  Feliciana  Parish, 
Louisiana. 

Environmental  Assessment 

Identification  of  the  Proposed  Actioa 

The  proposed  amendment  woold 
revise  the  provisions  in  Technical 
Specification  (TS)  Definition  1.31  and  in 
TS  4.6.1.2  to  modify  the  primary 
containment  integrity  requirements  to 
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permit  the  performance  of  a  limited 
number  of  local  leak  rate  tests  while 
handling  irradiated  fuel  within  tbe 
containment  TS  ZSA  would  be  modified 
to  increase  the  decay  time  required  for 
irradiated  fuel  before  the  vent  and  drain 
line  pathways  can  be  opened  for  the 
purpose  of  conducting  local  leak  rate 
surveillance  testing. 

The  proposed  action  isiaaccordance 
with  the  licensee's  application  for 
amendment  dated  September  28. 1988, 
as  supplemented  November  30. 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  to  relieve  the  licensee  from  the 
unnecessary  hardship  due  to  the  current 
requirement  to  suspend  handling  of 
irradiated  fuel  if  primary  containment 
integrity  is  not  maintained.  As  a  result 
of  this  requireinent.  most  Type  C  leak 
rate  tests  required  by  Appendu  J  to  10 
CFR  Part  50  cannot  be  pafonned  while 
refueling  is  in  progress.  The  requested 
TS  change  would  permit  leak  rate 
testing  in  parallel  with  refueling  to 
reduce  the  refueling  outage  duration 
because  a  limited  aamber  of  vent  and 
drain  pathways  could  be  opened  while 
refueling  operations  are  underway. 

Environmeatal  Impocte  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  would  nodify  the 
provisions  in  Technical  Specification 
Definition  \3l  and  TS  4.6.1.2  to  revise 
the  primary  containment  integrity 
requirements  daring  ftiel  handHng  to 
permit  up  to  twenty  vent  and  drain  line 
pathways  to  be  opened  for  the  purpose 
of  performing  local  leak  rate  tests.  TS 
3.9.4  would  be  modified  to  increase  the 
decay  time  required  for  the  irradiated 
fuel  fi-om  24  hours  to  80  hours  before  the 
vent  and  drain  line  pathways  can  be 
opened  for  the  purpose  of  petfwmii^  the 
local  leak  rate  tests. 

The  NRC  staff  performed  an 
evaluation  of  the  offsite  radiological 
consequences  resulting  from  a 
postulated  fuel  handling  accident  inside 
the  primary  containment  while 
performing  Type  C  leak  rate  testing  with 
up  to  20  vent  and  drain  lines  opened. 

In  the  River  Bend  Safety  Evaluation 
Report  (NUREG-0080)  dated  May  1964. 
the  staff  previously  evaluated  a 
postulated  fuel  handling  accident  using 
assumptions  contained  in  Positions  C.l.a 
through  C.1  Jc  of  Regulatory  Guide  1.25 
and  the  procedures  specified  in 
Standard  Review  Plan  (SRP)  section 
15.7.4  (NUREG-0800).  A  24  hour  delay 
between  shutdown  and  accident  was 
used  in  the  evaiuahon.  In  addition,  the 


specified  assumptions  postulate  a  single 
diropped  fuel  assembly,  the  kinetic 
enei:gy  of  M^nch  is  expended  with 
perfect  mechanical  efficiency  in 
breaking  open  the  maximum  possible 
number  of  fuel  rods.  Instantaneous 
release  of  noble  gases  and  radioiodine 
vapor  from  the  gaps  of  the  broken  rods 
occurs  as  gas  bubbles  pass  up  through 
the  water  covering  the  fuel.  All 
radioactivity  reaching  the  primary 
containment  atmosphere  is  exhausted 
within  2  hours  through  engineered  safety 
feature  filtered  exhaust  systems  to  the 
environment 

In  this  current  evaluation,  the  staff 
performed  the  offsite  dose  calculations 
using  the  same  assumptions  previously 
used  for  a  postulated  fuel  handling 
accident  with  the  following  two 
exceptions: 

1.  An  unmitigated  release  of  70.2  CFM 
from  the  primary  containment  through 
up  to  20  open  vent  and  drain  lines  in 
addition  to  the  maximum  allowable 
unidentified  primary  containment 
leakage  of  0.26  percent  per  day;  and 

2.  A  credit  was  given  for  10  percent 
mixing  of  airborne  radioactive  material 
within  primary  containment  atmosphere 
prior  to  release  to  the  secondary 
containment  (the  licensee  proposed  50 
percent  mixing  credit). 

The  offsite  doses  computed  for  Ae 
River  Bend  Exclusion  Area  Boundary 
(EAB)  and  Low  Population  Zone  (LPZ) 
boimdaries  using  tfie  above 
assumptions,  assumptions  contained  in 
Regulatory  Guide  1.25,  and  the 
procednres  specified  in  Standard 
Review  Plan  (SRP)  section  15.7.4.  were 
21  rem  to  the  ttiyroid  and  6  rem  to  the 
whole  body  at  the  EAB  and  2.7  rem  to 
the  thyroid  and  0.6  rem  whole  body  at 
the  LPZ.  These  calculated  offisite  doses 
are  well  within  the  exposure  gnidehnes 
of  10  CFR  100  and  are  within  the 
acceptance  criteria  given  in  Standard 
Review  Plan  section  15.7.4. 

The  change  does  not  otherwise  affect 
the  probability  or  consequences  of  any 
accident 

The  tasks  that  the  Kcensee's 
personnel  will  perform  to  accomplish 
the  tests  will  not  be  significantly 
different  from  those  tasks  performed 
during  previous  leak  rate  testing.  TTius, 
there  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 

There  are  no  dianges  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite. 

Accordingly,  the  Commission 
concludes  that  ftis  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 


change  to  the  TS  involves  systems 
located  %vithin  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  October  24. 1968  (53 
FR  41634).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  these  notices. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  significant  adverse 
environmental  effect  that  would  result 
fiom  the  proposed  action,  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  the  impact  of  plant 
operations  on  the  environment  and 
would  result  in  reduced  operational 
flexibility. 

Alternative  Use  of  Resources 

Hiis  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  River  Bend  Station,  Unit  1.  dated 
January  1965. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significaot  ImfMct 

The  CoBunission  has  detennined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  this  environmental 
assessment  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  tiie  application  for 
amendment  dated  September  2&  1988, 
and  supplement  dated  November  30. 
1988,  which  are  available  for  public 
inspection  at  the  Commission's  PaUic 
Document  Room,  2120  L  Sti-eet  NW., 
Washington.  DC,  £md  at  the  Government 
Documents  Department  Louisiana  State 
University,  Baton  Rouge,  Louisiana 
70803. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January.  1989. 
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For  the  Nuclear  Regulatory  Commission. 
Paul  W.  O'Coonor. 

Acting  Director.  Project  Directorate — IV, 
Division  of  Reactor  Pro/ecta — ///,  IV.  Veutd 
Special  Pro/ecta.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  89^444  Filed  1-9-80;  8:45  am] 
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Day  I  uHw  nem,  un.  9,  uiveunmenaN 
Assvnnwni  ena  rHiwii||  or  no 
st^nmceni  impoci 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  70.51(d) 
to  Pacific  Gas  and  Electric  Company 
(the  licensee),  for  Humboldt  Bay  Power 
Plant  Unit  3,  located  in  Humboldt 
County,  California. 

Envinmnmital  AsMsament 

Identification  of  Proposed  Action 

By  application  dated  June  6, 1968  as 
revised  July  19  and  September  13, 1988, 
Pacific  Gas  and  Electric  Company 
requested  an  exemption.  The  exemption 
will  delete  the  requirement  for  an 
annual  inventory  of  spent  fuel  at  the 
permanently  shut  down  Humboldt  Bay 
Power  Plant  Unit  3  provided  that 
specified  commensurate  conditions  and 
requirements  are  established. 

Ttte  Need  for  the  Proposed  Action 

The  licensee  is  requesting  an 
exemption  from  the  annual  physical 
inventory. 

Humboldt  Bay  Unit  3  was  shut  down 
on  )uly  2, 1976  and  all  spent  fuel  was 
subsequently  transferred  to  the  spend 
fuel  pool.  The  operating  license  was 
modified  to  possess-but-not-operate 
status  on  July  16, 1985.  On  July  19, 1968 
the  NRC  approved  a  decommissioning 
plan  that  allowed  storage  of  spent  fuel 
on  site  until  a  Federal  repository  was 
available  to  receive  it 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  is  administrative 
only  and  will  have  no  environmental 
impact  V 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  this  exemption 
action.  The  NfRC  staff  is  reviewing  their 
request.  No  other  agencies  or  persons 
were  consulted. 


Findiiis  of  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  wnth  respect  to  this 
action,  see  the  licensee's  application 
dated  June  6, 1988  as  revised  July  19  and 
September  13. 1988  which  is  available  in 
the  Commission's  Public  Document 
Room.  2120  L  Street  NW.,  Washington. 
DC  20555  and  at  the  Eureka-Humboldt 
County  Library,  421 1  Street  Eurelia, 
California. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  January  1988. 

For  the  Nuclear  Regtiktoty  Commission. 
Ckaries  L  MiDw, 

Director,  Standardization  and  Non-Power 
Reactor  Project  Directorate,  Division  of 
Reactor  Projects — III  IV,  V  and  Special 
Projects.  Office  (^Nuclear  Reactor 
Regulation. 
[FR  Doc  89-445  Filed  1-9-89:  8:45  am] 


(Dodwt  Na  s»-34i: 

EAM-104] 


LiOMW#  NOu  NPF~43| 


Detroit  Edtoon  Co.  (Fermi  2);  Order 
Impoeing  Civi  Monetary  Penalty 

I 

Detroit  Edison  Company  (licensee)  is 
the  holder  of  Operating  License  No. 
NPF-43  issued  by  the  Nuclear 
Regulatory  Commission  (NRC/ 
Conmission)  on  July  15. 1985.  The 
license  authorizes  the  Hcensee  to 
operate  Fermi  2  in  accordance  with  the 
conditions  specified  therein. 

U 

Special  safety  inspections  of  the 
licensee's  activities  were  conducted 
during  the  periods  October  18, 1987 
through  March  31. 1988  and  January  17 
through  April  28, 1988.  The  results  of 
these  inspections  indicate  that  the 
licensee  had  not  conducted  its  activities 
in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  licensee  by  letter  dated  June  16. 
1968.  The  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
licensee  responded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  by  letter  dated  July  15. 


1988.  In  its  response,  the  Ucensee 
admitted  Violation  A  and  denied 
Violation  B.  In  addition,  the  licensee 
requested  remission  of  the  civil  penalty. 

m 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  in  the 
Notice.  However,  escalation  of  the  civil 
penalty  for  past  poor  performance  was 
not  warranted  for  Violation  A. 
Consequently,  the  proposed  escalation 
of  the  penalty  on  this  basis  has  been 
withdrawn.  In  all  other  aspects,  the 
penalties  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Qvil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pivsuant 
to  section  234  of  the  Atomic  Energy  Aii 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  hereby 
ordered  that:  The  licensee  pay  a  civil 
monetary  penalty  in  the  amount  of  One 
Hundred  Seventy-Five  Thousand 
Dollars  ($175,000)  within  30  days  of  the 
date  of  this  Order,  by  checlt.  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director  of  Enforcement  U.S.  Nuclear 
Regtilatory  Commission,  ATTN: 
Document  Control  Desli,  Washington, 
DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  should  be 
addressed  to  the  Director  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington.  D.C.  20555,  with  a 
copy  to  the  Assistant  General  Counsel 
for  Enforcement,  the  Regional 
Administrator.  Region  III.  799  Roosevelt 
Road,  Glen  Ellyn,  Illinois,  60137.  and  a 
copy  to  the  NRC  Resident  Inspector, 
Fermi  2. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  at  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 
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In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violation  B 
of  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  referenced 
in  section  II  above,  and 

(b)  Whether,  on  the  basis  of 
Violations  A  and  B,  this  Order  should  be 
sustained. 

Dated  at  Rockvilie.  Maryland  this  28tfa  day 
of  December  1968. 

For  the  UjS.  Nuclear  Rc^Dlataiy 
Commission, 
fanes  M.  Taylor. 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluation  and  Conclusion 

On  June  16. 19ea  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  (NOV)  was  issued  for 
violations  identified  during  NRC 
inspections.  Detroit  Edison  Company 
(licensee)  responded  to  the  NOV  on  July 
15. 1988.  In  its  response,  the  licensee 
admitted  that  Violation  A  occiured,  but 
denied  that  Violation  B  occurred  as 
stated  in  the  NOV.  The  licensee 
requested  partial  mitigation  of  the  civil 
penalty  for  Violation  A  and  the 
withdrawal  of  Violation  B.  The 
violations  are  restated  below,  followed 
by  a  summary  of  the  licensee's  response, 
the  NRC  evaluation,  and  the  NRC 
conclusion. 

/.  Restatement  of  Violation  A 

A.  10  CFR  Part  5a  Appendix  A, 
General  Design  Criterion  56  requires,  in 
part,  that  each  line  that  connects 
directly  to  the  containment  atmosphere 
and  penetrates  primary  reactor 
containment  shall  be  provided  with 
containment  isolation  valves  both  inside 
and  outside  primary  containment  unless 
it  can  be  demonstrated  that  the 
containment  isolation  provisions  for  a 
specific  class  of  lines,  such  as 
instnmient  lines,  are  acceptable  on  some 
other  defined  basis. 

Contrary  to  the  above,  as  of  October 
17, 1987,  the  containment  isolation 
configitfation  for  the  primary 
containment  radiation  monitoring 
(PCRM)  system  violated  the 
requirements  of  General  Design  Criteria 
56  in  that  containment  isolation  valves 
were  not  provided  on  the  system  lines 
both  inside  and  outside  primary 
containment  and  this  configuration  was 
not  accepted  on  some  other  defined 
basis. 

Tins  is  a  Severity  Level  III  violation 
(Supplement  I).  Qvil  Penalty— SlOOOOa 


Summary  of  Licensee's  Response 

The  licensee  admits  Viobtion  A  as 
stated  in  tlw  NOV  but  believes 
extenuating  circumstances  exist  which 
make  the  proposed  escalation  of  die 
civil  penalty  unwarranted. 

1.  Corrective  Action  to  Prevent 
Recurrence.  The  licensee  states  that 
action  was  taken  promptly  following 
identification  of  the  problem  to  isolate 
the  affected  system  and  perform  leakage 
testing.  Submittals  were  made  to  the 
NRC  in  a  timely  manner.  Frequent 
communications  occurred  between  the 
licensee  and  the  NRC  until  the  interim 
resolution  was  reached.  The  licensee 
cites  the  NRC  letter  granting  the 
temporary  exemption  to  GDC  56  which 
states  that  the  licensee  had  made  a  good 
faith  effort  to  come  into  compliance  with 
GDC  56. 

2.  Past  Performance.  The  licensee 
believes  that  increasing  the  civil  penalty 
based  on  past  performance.  specificaUy 
including  an  original  design  deficiency 
(EA  87-232)  involving  the  72CF  Bus 
design  deficiency,  is  inappropriate. 
Increasing  the  civil  penalty,  it  is  argued, 
is  not  appropriate  when  two  existing 
unrelated  design  problems  are 
discovered  in  the  same  general  time 
period.  The  licensee  stated  tfiat  it 
believes  that  tfie  purpose  of  the 
provision  in  10  CFR  Part  2,  Appendix  C 
for  increasing  a  penalty  based  on  poor 
past  performance  is  to  penalize  utilities 
for  ineffective  corrective  action  and  that 
use  of  this  provision  is  only  appropriate 
when  a  licensee  violates  a  requirement, 
supposedly  takes  corrective  action,  but 
then  repeats  the  violation.  Therefore,  the 
licensee  argues  that  corrective  action  for 
an  OTiginal  design  problem  discovered  in 
September  1987  could  not  have  affected 
a  modification  performed  in  1984.  and  so 
should  not  form  the  bases  for  escalation 
of  the  civil  penalty  for  poor  past 
performance. 

3.  Prompt  Identification  and 
Reporting.  Reduction  of  up  to  50%  of  the 
base  civil  penalty  may  be  given  when  a 
licensee  identifies  the  violation  and 
promptly  reports  the  violation  to  the 
NRC  In  this  case,  the  licensee  argues 
that  it  identified  and  reported  the 
problem. 

NRC  Evaluation  of  Licensee's  Response 

With  respect  to  unusually  prompt  and 
extensive  corrective  action,  the  issue  is 
not  the  hcensee's  good  faith.  The  issue  is 
the  adequacy  of  the  corrective  actions. 
The  NRC  staff  does  not  agree  that  the 
actions  taken  demonstrate  adequate 
effort  to  either  compensate  for  the 
technical  deficiency  or  come  into 
compliance  with  GDC  56.  The  NRC  had 
to  meet  with  the  licensee  to  convince  it 


to  commit  to  taldng  compensatory 
actions  during  the  time  the  licensee 
would  be  operating  under  the  exemption 
it  had  requested  from  GDC  56.  In 
addition,  the  licensee  had  proposed  the 
exemption  without  compensatory 
measures.  Further,  the  licensee's 
proposal  to  achieve  compliance  with 
GDC  58  was  deficient  in  that  the  NRC 
had  to  convince  the  licensee  that 
additional  automatic  isolation  valves 
with  proper  signal  diversity  would  be 
required  to  satisfy  GDC  56.  The  base 
civil  penalty  was  increased  50%  based 
on  these  considerations  which 
demonstrated  minimal  corrective 
actions. 

With  respect  to  past  performance,  10 
CFR  Part  2,  Appendix  C.  section  MB. 
addresses  past  performance  in 
subsection  3.  It  states  that  the  base  civil 
penalty  may  be  increased  as  much  as 
100%  for  prior  poor  performance  in  the 
general  area  of  concern.  It  fiulher  states 
that  in  weighing  this  factor, 
consideration  will  be  given  to  a  number 
of  factors  including  the  effectiveness  of 
previous  corrective  action  for  similar 
problems,  overall  performance  such  as 
SALP  evaluations,  and  prior 
enforcement  history  including  Severity 
Level  IV  and  V  violations  in  the  area  of 
concern.  It  is  not  necessary  for 
application  of  this  factor  that  prior 
corrective  actions  be  shown  to  be 
ineffective.  The  factor  may  be  applied 
upon  an  assessment  of  overall  past 
performance  in  the  general  area  of 
concern.  Therefore,  the  NRC  staff  does 
not  agree  with  the  licensee's 
understanding  of  the  application  of  this 
factor. 

Specifically,  a  correlation  to 
corrective  action  is  not  necessary. 
However,  after  reconsidering  the 
circumstances  of  this  case,  the  staff  has 
concluded  that  escalation  of  the  civil 
penalty  for  this  factor  is  not  warranted. 

With  regard  to  the  factor  of 
identification  and  reporting,  while  the 
Ucensee  reported  the  violation,  it  was 
the  NRC  who  actually  raised  the  issue  of 
compliance  with  GDC  56.  The  Resident 
Inspector  had  to  convince  the  licensee 
that  it  did  not  meet  GDC  56  or  an 
alternative  as  described  in  the  UFSAR. 
Also,  it  would  be  inappropriate  to 
mitigate  the  civil  penalty  based  on  this 
factor  due  to  the  length  of  time  that  a 
significant  deficiency  existed  without 
discovery.  Therefore,  no  reduction  was 
made. 

//.  Restatement  of  Violation  B 

B.I.  With  the  unit  in  Modes  1.  2.  or  3. 
Technical  Specification  Limiting 
Condition  for  Operation  Action 
Statement  3.7.2.b.2  requires  that  if  a 
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Control  Room  Emergency  Filtration 
System  flowpath  damper  is  inoperable 
for  seven  days,  the  unit  be  placed  in 
HOT  SHUTDOWN  urithin  12  hours  and 
COLD  SHUTDOWN  in  the  following  24 
hours. 

Technical  Specification  1.25  defines  a 
system,  subsystem,  train,  component,  or 
device  to  be  OPERABLE  or  having 
OPERABILTTY  when  it  is  capable  of 
performing  its  specified  functions  and 
when  all  necessary  attendant 
instrumentation,  controls,  electrical 
power,  cooling  or  seal  water, 
lubrication,  or  other  auxiliary  equipment 
that  are  required  for  the  system, 
subsystem,  train,  component,  or  device 
to  perform  its  function(s)  are  also 
capable  of  performing  their  related 
'support  functions. 

Contrary  to  the  above,  at  10:15  p.m.  on 
January  21. 1988.  with  the  unit  in  Mode 
1.  a  Control  Room  Emergency  Filtration 
system  fiowpath  damper,  which  had 
been  inoperable  for  seven  days  because 
the  necessary  attendant  noninterruptible 
air  compressor  was  out-of-service,  was 
not  returned  to  service  nor  was  the  unit 
placed  in  HOT  SHUTDOWN  within  12 
hours  and  COLD  SHUTDOWN  in  the 
following  24  hours. 

B.2.  With  the  unit  in  Modes  1.  2.  and  3, 
Technical  Specifications  Limiting 
Condition  Action  Statement  3.6.5.3.a.l 
requires  that  if  one  Standby  Gas 
Treatment  subsystem  is  inoperable  for 
seven  days  the  unit  be  placed  in  HOT 
SHUTDOWN  within  12  hours  and  COLD 
SHUTDOWN  in  the  following  24  hours. 

Technical  Specification  1.25  defines  a 
system,  subsystem,  train,  component,  or 
device  to  be  OPF31ABLE  or  having 
OPERABILTTY  when  it  is  capable  of 
performing  its  specified  functions  and 
when  all  necessdry  attendant 
instrumentation,  controls,  electrical 
power,  cooling  or  seal  water, 
lubrication,  or  other  auxiliary  equipment 
that  are  required  for  the  system, 
subsystem,  train,  component,  or  device 
to  perform  its  function(s)  are  also 
capable  of  performing  their  related 
support  functions. 

Contrary  to  the  above,  at  10:15  p.m.  on 
January  21. 1968.  with  the  unit  in  Mode 
1,  the  Division  II  subsystem  of  Standby 
Gas  Treatment,  which  had  been 
inoperable  for  seven  days  because  the 
necessary  attendant  noninterruptible  air 
compressor  was  out-of-service.  was  not 
returned  to  service  nor  was  the  unit 
placed  in  HOT  SHUTDOWN  within  12 
hours  and  COLD  SHUTDOWN  in  the 
following  24  hours. 

This  is  a  Severity  Level  ID  problem 
(Supplerotut  1).  Qvil  Penalty-<tloaOOO 
(assessed  equally  between  the       - 
violatkMM). 


Summary  of  Licensee's  Response 

The  licensee  denies  that  Violation  B 
occurred.  The  licensee  references 
section  9.3.1.2  of  the  Fermi  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
which  states  in  part  "There  is  a 
normally  closed  intertie  between  the 
Divisions  I  and  D  noninterruptible 
control  air  systems.  During  a 
maintenance  outage  of  the  supply  to  one 
of  these  divisions,  the  intertie  is  opened 
so  that  the  division  having  the  outage 
can  be  supplied  by  the  other  division." 
The  licensee  believes  that  its  proposed 
method  of  operation  of  the 
Noninterruptible  Air  System  (NIAS)  as 
described  in  the  UFSAR  was  acceptable 
to  the  NRC  based  on  its  belief  that 
active  discussion  took  place  between 
licensee  representatives  and  NRR  on 
this  subject  during  the  licensing  of  the 
facility.  Thus,  a  decision  not  to  put  NIAS 
into  Technical  Specifications  was  made 
consciously  «vith  the  NRC  during  the 
Technical  Specifications  development 
process. 

The  licensee  contends  that  there  is  no 
regulation,  order,  or  license  condition 
which  makes  the  method  of  operation  as 
described  in  the  UFSAR  illegal.  The 
licensee  denies  that  there  is  a  Technical 
Specification  requirement  for  complete 
independence  of  the  two 
noninterruptible  air  systems  (NIAS). 
based  upon  the  context  of  the  licensing 
history  of  the  facility  discussed  above. 

The  licensee  stated  that,  if  the  NRC 
should  find  that  violations  did  occur  in 
this  instance,  a  situation  existed  where 
remission  or  mitigation  of  the  proposed 
penalty  would  be  appropriate.  The 
licensee  argues  that  it  relied  upon  the 
licensing  history  of  Fermi  2  in 
determining  its  legal  obligations  and  in 
taking  actions  which  it  took.  In  addition, 
additional  steps  were  taken  and  self- 
imposed  restraints  imposed  by  the 
licensee  when  the  facility  was  operated 
in  the  configuation  which  formed  the 
bases  for  the  violation.  These  actions 
were  taken  as  a  result  of  management 
involvement  in  and  recognition  of  an 
operating  condition  which  should  not  be 
allowed  to  continue  beyond  a 
reasonable  period  of  time. 

Detroit  Edison  believes  that  its 
actions  are  consistent  with  the  NRCs 
view  of  greater  management 
involvement  in  nuclear  activities  and 
establishment  of  prudent  operating 
practices.  So.  if  the  NRC  finds  that  a 
violation  occurred,  then  Detroit  Edison's 
actions  should  be  considered  in  light  of 
Its  understanding  of  its  UFSAR  and  the 
proposed  penalties  should  be  remitted 
or  mitigated,  not  doubled. 


NRC  Evaluation  of  Licensee's  Response 

In  determining  the  appropriate  action 
to  take  in  the  event  one  of  the  redundant 
divisions  of  the  NIAS  is  inoperable,  the 
respective  action  statements  for  the 
redundant  equipment  required  to  be    I 
operable  by  Technical  Specifications 
should  be  examined.  That  equipment 
which  requires  the  affected  division  of 
NIAS  to  be  operable  should  be  declared 
inoperable.  In  this  case,  the  NIAS  serves 
as  a  support  system  for  the  control  room 
emergency  filtration  system,  the  standby 
gas  treatment  subsystem,  and  the  main 
steam  isolation  valve  leakage  control 
system  and  is  required  for  these  systems 
to  be  considered  operable.  With  a 
division  of  NIAS  rendered  inoperable, 
the  affected  division  would  be  governed 
by  a  7  day  action  statement,  rather  than 
the  30  day  administrative  action 
statement  the  licensee  imposed. 

It  should  be  noted  that  both  the  staff 
and  the  licensee  in  the  SER  and  USAR. 
respectively,  stated  that  the 
noninterruptible  control  air  is  "supplied 
through  two  separate  systems  (Division 
I  and  Division  U)  to"  emergency 
equipment.  The  licensee  admits  that  its 
NIAS  was  designed  to  be  redimdant  and 
not  subject  to  a  single  failure. 
Furthermore,  the  statement  in  section 
9.3.1.2  of  the  UFAR  regarding  the  intertie 
between  Divisions  I  and  D  is  not 
inconsistent  with  requirements  specified 
in  the  Technical  Specifications.  Reading 
this  provision  with  the  Technical 
Specifications  would  permit  the  intertie 
but  for  no  longer  than  7  days. 

The  licensee's  argument  that  it  relied 
on  the  licensing  history  of  Fermi  2  in 
determining  the  appropriate  action  that 
it  took  is  not  controlling  and  may  reflect 
an  unacceptable  understanding  of  the 
Technical  Specifications.  The  decision 
not  to  include  a  specific  Technical 
Specification  for  a  support  system  such 
as  NIAS  is  consistent  with  the  NRCs 
general  approach  to  Technical 
Specifications  that  support  systems  are 
encompassed  by  the  concept  of 
operability.  At  the  time  of  licensing,  the 
licensee  should  have  understood  that 
operability  extended  to  the  NIAS.  The 
NIAS  System  serves  as  a  support  system 
for  equipment  required  operable  by 
Technical  Specifications,  and  is 
therefore,  addressed  explicitly  in 
Technical  Specification  1.25.  In  other 
words,  since  the  redundant  NIAS 
System  supports  redundant  equipment 
required  to  be  operable  by  Technical 
Specifications,  a  loss  of  one  division  will 
make  the  affected  portions  of  systems 
which  NIAS  supports  inoperable  as 
defined  in  Tedutical  Specification  1.25. 
The  lioensee's  fkilure  to  appreciate  ^ 
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meaning  of  operability  is  cause  for 
concern. 

With  respect  to  the  licensee's 
arguments  concerning  mitigation  and 
extenuating  circumstances,  the  NRC 
does  not  believe  that  mitigation  is 
appropriate.  The  root  cause  for  this 
violation  was  the  failure  of  the 
licensee's  engineering  staff  to  provide 
adequate  guidance  on  the  system 
interfaces  to  other  departments  and  the 
failure  of  the  operations  staff  to  identify 
these  violations  when  the  Division  II 
NIAS  was  taken  out  of  service.  The 
plant  operations  section  of  the  SALP  8 
report  covering  the  period  April  1986 
thorugh  March  1987  lists  examples 
where  the  licensee  failed  to  recognize 
the  appropriate  action  to  be  taken  under 
the  license  when  equipment  was  found 
out  of  service.  The  licensee's  response 
to  SALP  8  acknowledged  the  Category  3 
rating  in  plant  operations  and  indicated 
that  development  of  an  operability 
matrix  to  facilitate  better  understanding 
of  Technical  Spedfication/FSAR 
nuances  which  could  affect  operation  of 
the  plant,  would  be  investigated.  SALP  9 
discussed  the  plant  operations  area  and 
noted  that  violations  "*  *  *  when 
viewed  collectively  indicate  a  negative 
trend  showing  a  lack  of  attention  to 
detail  and  pom  understanding  of 
Technical  Specification  actions  by 
operational  personnel."  Because  of  prior 
poor  performance  in  this  area,  the  dvil 
penalty  was  escalated  100  percent  The 
staff  does  not  believe  mitigiation  is 
warranted. 

III.  NRC  Conclusions 

The  NRC  staff  has  concluded  that 
Violations  A  and  B  occurred  as  set  forth 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty.  However, 
the  staff  concluded  that  escalation  of  the 
dvil  penalty  for  past  performance  was 
not  warranted  for  Violation  A. 
Accordingly,  the  proposed  civil 
penalties  in  the  amount  of  $175,000 
should  be  imposed. 

(FR  Doc.  89-443  Filed  1-0-89;  8:45  am] 
aiuMocooc  Tsso-et-M 


SECURITIES  AND  EXCHANGE 
COMMISSION      . 

[ReL  No.  IC-16738;  812-7117] 

Allstate  Ufa  Insurance  Co.  of  New 
YorfcetaL 

January  4. 1988 

AOINCV:  Securities  and  Exchange 
Commission  ("SEC'). 


ACTMN:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

•  Applicants:  Allstate  Life  Insurance 
Company  of  New  York  (the  "Company") 
and  Allstate  Life  of  New  York  Variable 
Annuity  Account  (the  "Account") 
(collectively,  the  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
fi«m  sections  26(a)(2)(C)  and  27(c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  Company  to  deduct  from  the 
assets  of  the  Account  the  morality  and 
expense  risk  charges  imposed  under 
certain  variable  annuity  contracts. 
nUNO  DATE:  The  application  was  filed 
on  September  12. 1968  and  amended  on 
December  16, 198& 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn..  on 
January  30. 1989.  Request  a  hearing  in 
writing^ving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AOCmtSS:  Secretary,  SEC  450  5th  Street 
NW..  Washington.  DC,  20549. 
Applicants.  P.O.  Box  2898,  Huntington 
Station.  New  Yoric.  New  York  11746. 
TOR  mrrNDi  mnmmAnom  coNTAcr 
Joyce  M.  Pickholz.  Staff  Attorney  (202) 
272-3046  or  Clifford  E.  Kirsch,  Spedal 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 

SUPPLEMENTARY  MFORMATION: 

Following  is  a  siunmary  of  the 
application;  the  complete  application  is 
available  for  a  fee  frt>m  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commereial  copier  (800)  231-3282 
(in  Maryland  (301)  25&-4300). 

Applicants'  Representations 

1.  The  Company  established  the 
Account  as  a  segregated  investment 
account  on  June  26, 1987,  as  a  facility 
through  which  assets  attributable  to 
certain  fiexible  premium  variable 
annuity  contracts  (the  "Contracts") 
would.be  set  aside  and  invested.  Ilie 
Account  is  registered  as  a  unit 
investment  trust  under  the  1940  Act  and 
each  Sub-Account  of  the  account  invests 
solely  in  shares  of  a  particular  series  of 
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the  Dean  Witter  Variable  Investment 
Series  ("Fund").  The  Fund  is  an  open- 
end  diversified  investment  company 
registered  under  the  1940  Act 

2.  The  Company  will  deduct  annually 
a  contrad  maintenance  charge  of  $30.00 
from  the  contract  value  to  reimburse  the 
Company  for  its  costs  in  maintaining 
each  Contrad  and  the  Account  The 
Company  does  not  exped  to  realize  a 
profit  from  this  charge. 

3.  A  Surrender  Charge  %vill  be  applied 
to  amounts  withdrawn  in  excess  of  a 
free  withdrawal  amount  as  set  forth 
below: 


Datmnaynm  mem  pmhii  pmfmmt 

Appicabto 
•wiwKtar 

ItttVwti  yMT 

1  yr.  IM  *■*»  9<tn  2  ftm - 

2  yMfS,  but  IMS  ttwn  3  y««s 

a  yan,  biM  taa»  mmn  A  ym^t^       

4  yaarm,  hitf  !■«■  tti«n  $  yw* J 

fi  yMf>,  hl«  IMS  ttiM  9  yf«r(    

^  ytin  fw  •VBim 

The  cumulative  total  of  all  Surrender 
Charges  is  guaranteed  never  to  exceed 
7%  of  an  Owner's  actual  Purchase 
Payments. 

4.  The  Company  dedtids  a  daily 
mortality  and  expense  risk  diarge  equal 
to  an  annual  rate  of  1%  of  the  daily  net 
assets  of  the  Account  and  the  value  of 
the  assets  in  the  fixed  account 
attributable  to  the  Contracts.  The  level 
of  this  charge  is  guaranteed  and  will  not 
change.  This  charge  is  allocable  0.35%  to 
the  Company's  assumption  of  morality 
risks,  and  0.65%  to  the  assumption  of 
expense  risks.  Under  the  Company's 
current  procedures,  these  amounts  are 
paid  to  the  general  account  monthly. 

5.  The  Company  represents  that  the 
mortality  and  expense  risk  charge  under 
the  Contracts  is  consistent  with  the 
protection  of  investors  because  it  is  a 
reasonable  and  proper  insurance  charge. 
In  return  for  this  amount  the  Company 
guarantees  certain  risks  in  the 
Contracts.  The  application  states  that 
the  mortality  and  expense  risk  charge  is 
a  reasonable  charge  to  compensate  the 
Company  for  the  risk  that  annuitants 
under  the  Contracts  will  live  longer  as  a 
group  than  has  been  anticipated  in 
setting  the  annuity  rates  guaranteed  in 
the  Contracts;  for  the  risk  that  the 
contract  value  before  the  income 
starting  date  will  be  less  than  the  death 
benefit;  and  for  the  risk  that  the 
amounts  realized  from  the  contract 
maintenance  will  be  insufficient  to  cover 
actual  administrative  expenses.  The 
Company  represents  that  the  mortality 
and  expense  risk  charge  is  within  the 
range  of  industry  practice  for 


880 


Federal  Reyatof  /  Vol.  54.  No.  6  /  Tueaday.  |anuary  10.  1989  /  Notices 


comparable  annuity  products.  This 
representation  is  based  upon  the 
Company's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  existence  of  charge  level 
guarantees,  and  guaranteed  annuity 
rates.  The  Company  will  maintain  at  its 
home  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detful  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of.  the  Company's  comparative 
survey. 

6.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  Applicants 
also  acknowledge  that  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  such  profit 
may  be  viewed  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  surrender  charge.  The  Company  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed  distribution 
fmancing  arrangements  will  benefit  the 
Account  and  the  contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  administrative 
oFGces  and  will  be  available  to  the 
Commission. 

7.  The  Company  represents  that  the 
Account  will  only  invest  in  management 
investment  companies  which  undertake, 
in  the  event  such  company  adopts  a 
plan  under  Rule  12b-l  to  Roance 
distribution  expenses,  to  have  a  board 
of  directors  (or  trustees),  a  majority  of 
whom  are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
such  plan  under  Rule  12b-l. 

For  tlw  CommiMioa.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

SliiHey  B.  HoiUs. 

Assistant  Secretary. 

|FR  Doc  80-<71  Filed  l-e-a»  •:45  am) 
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IftoL  No.  IC-1«79e;  n*  Na  •12^7134] 
OSI  Series  Fund,  Inc^  et  aL 

January  4. 1900. 

AOCNCY:  Securities  and  Exchange 
Commission  (**SEC). 

ACTION:  Notice  of  application  for 
Exemption  under  the  investment 
Company  Act  of  1940  ('IftlO  Act)'. 

Applicants:  DSI  Series  Fund.  Inc 
("Fund"  or  "Applicant")  and  certain  Life 
Insurance  Companies  and  Variable  Life 
Insorance  Separate  Accounts  investing 


therein  and  Principal  Underwriters 
thereof. 

Relevant  1940  Act  Sectioits: 
Exemption  requested  under  section  6(c) 
of  the  1940  Act  from  sections  9(a).  13(a). 
15(a)  and  15(b)  of  the  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(bj(15)  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Fund  to  be  sold  to 
and  held  by  variable  annuity  and 
variable  life  insurance  separate 
accounts  of  both  affiliated  and 
unaffiliated  life  insurance  companies. 

Filing  Date:  The  apphcation  was  filed 
on  September  23, 1988  and  amended  on 
December  16, 196& 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  notiHed  if  a  hearing  is 
ordered.  Any  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  January  3a 
1989.  Request  a  hearing  in  writing,  giving 
the  nature  of  your  interest,  the  reason 
for  the  request  and  the  issues  you 
contest.  Serve  the  Applicant  with  the 
request,  either  personally  or  by  mail 
and  also  send  a  copy  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
a^davit  or,  in  the  case  of  an  attomey- 
at-law.  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
%vriting  to  the  Secretary  of  the  SEC 
AOOMCSMS:  Secretary.  SEC  450  5th 
Street.  NW.,  Washington,  DC  20549.  DSt 
Series  Fund,  bic  909  3rd  Avenue.  19th 
Floor.  New  York.  NY  10Q22. 
PON  FUKTHCII  MFOMSAHOM  CONTACT: 
Heidi  Stam,  Staff  Attorney.  (202)  272- 
3017  or  Clifford  E  Kirsch.  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 


TAIIV  mrmmation: 

Following  b  a  summary  of  the 
application:  the  complete  apphcation  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (80)  231-3282 
(Maryland  (301)  253^300). 

Applicant's  Representations 

1.  The  Fund  is  a  Maryland  corporation 
registered  as  an  open-end  diveraiRed 
investment  company.  The  Fund  intends 
to  offer  shares  of  its  existing  and  future 
series  to  separate  accounts  of  any 
interested  insurance  company  in  order 
to  fund  variable  annuity  contracts  and 
variable  life  insurance  contracts 
(collectively  referred  to  as  "variable 
contracts").  Insurance  companies  whose 
separate  accounts  own  shares  of  the 
Fund  are  referred  to  as  "participating 
insurance  companies."  The  use  of  a 
common  management  company  as  the 
underlying  investment  medium  for  both 


variable  annuity  and  variable  life 
insurance  separate  accounts  is 
commonly  referred  to,  and  is  referred  to 
herein,  as  "mixed  funding."  The  use  of  a 
common  management  company  as  the 
underlying  investment  medium  for 
separate  accounts  of  unaffiliated 
insurance  companies  is  referred  to 
herein  as  "shared  funding." 

2.  Section  9(a]  of  the  Act  provides  that 
it  is  unlawful  for  any  comp<uiy  to  serve 
as  investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
9(a)(1)  or  (2).  Rules  6e-2(b)(15)  (i)  and 
(ii).  and  6e-3(T)(b)(15Ki]  and  (ii),  provide 
exemptions  from  section  9(a)  and 
certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  the  eligibility  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  underlying 
management  company. 

3.  The  partial  relief  granted  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15)  from  the 
requirements  of  section  9  in  effect  limits 
the  amount  of  monitoring  necessary  to 
ensure  compliance  with  section  9  to  that 
which  is  appropriate  in  light  of  the 
policy  and  purposes  of  section  9. 
Apphcant  states  that  those  Rules 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  to  apply  the 
provisions  of  section  9(a)  to  the  many 
individuals  in  a  large  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies  in 
that  organization.  Applicant  believes 
that  it  is  uimecessary  to  apply  section 
9(a)  to  the  many  individuals  in  various 
unaffiliated  insurance  companies  (or 
affihated  companies  of  participating 
insurance  companies)  that  may  utilize 
the  Fund  as  the  funding  medium  for 
variable  contracts,  and  alleges  that 
there  is  no  regulatory  purpose  in 
extending  the  monitoring  requirements 
because  of  mixed  or  shared  funding.  The 
relief  provided  by  Rule  6e-2(b)(15)(i) 
and  (ii)  and  Rule  6e-3(T](b)(15)(i)  and 
(ii)  is  requested  only  for  participating 
insurance  companies  and  their  affiliated 
persons  who  do  not  participate  directly 
in  the  management  or  administration  of 
the  Fund. 

4.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  provide  exemptions  from 
the  pass-through  voting  requirement    ' 
with  respect  to  several  significant 
matters,  assoming  the  limitations  on 
mixed  and  shared  funding  are  observed. 
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5.  Applicants  represent  that  the  right 
under  Rules  6e-2(b)(15)  and  ee- 
(T)(b)(15)  of  the  insurance  company  to 
disregard  contract  owners'  vothig 
instructions  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts 
and  that  affiliation  does  not  eliminate 
the  potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  application  states  that  the 
potential  for  disagreement  is  limited  by 
the  requirements  in  Rules  6e-2  and  6e- 
3(T]  that  the  insurance  company's 
disregard  of  voting  instructions  be 
reasonable  and  based  on  specific  good 
faith  determination. 

6.  Use  of  the  Fund  as  a  common 
investment  medium  for  variable 
contracts  would,  according  to  Applicant, 
encourage  more  insurance  companies  to 
offer  variable  contracts.  Applicant 
believes  that  this  will  result  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
and  that  this  can  be  expected  to  result  in 
more  product  variation  and  lower 
charges.  Applicant  also  believes  that 
mixed  and  shared  funding  should 
benefit  variable  contract  owners  by 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Granting  the  requested 
relief  should  also  result  in  an  increased 
amount  of  assets  available  for 
investment  by  the  Fund  which  in  turn 
may  benefit  variable  contract  owners  by 
promoting  economies  of  scale,  by 
permitting  greater  safety  through  greater 
diversification,  or  by  making  the 
addition  of  new  series  of  the  Fund  more 
feasible. 

Applicant's  CooditioDs 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Directors 
of  the  Fund  shall  consist  of  persons  who 
are  not  "interested  persons"  of  the  Fund, 
as  defined  by  section  2(a)(ig)  of  the  Act 
and  Rules  thereunder  and  as  modified 
by  any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition  shall 
be  suspended:  (a)  For  a  period  of  45 
days  if  the  vacancy  or  vacancies  may  be 
filled  by  the  Board  of  Directors;  (b)  for  a 
period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 


2.  The  Fund  will  comply  with  all 
provisions  of  the  Act  requiring  voting  by 
shareholders,  and  in  particular  the  Fund 
will  either  provide  for  aimual  meetings 
or  comply  with  section  16(c)  of  the  Act 
(although  the  Fund  is  not  one  of  the 
trusts  described  in  section  16(c)  of  the 
Act)  as  well  as  with  section  16(a)  and,  if 
and  when  applicable,  section  16(b). 
Further,  the  Fund  will  act  in  accordance 
with  the  Commission's  interpretation  of 
the  requirments  of  section  16(a)  with 
respect  to  periodicelections  of  directors 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

3.  The  Board  will  monitor  the  Fund  for 
the  existence  of  any  material 
irreconcilable  conflict  among  the 
interests  of  the  contract  owners  of  all 
separate  accounts  investing  in  the  Fund. 
An  irreconcilable  material  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  An  action  by  any  state  insurance 
regulatory  authority:  (b)  a  change  in 
applicable  federal  or  state  insurance, 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any  series 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
annuity  contract  owners  and  variable 
life  insurance  contract  owners;  or  (f)  a 
decision  by  an  insurer  to  disregard  the 
voting  insbuctions  of  contract  owners. 

4.  Participating  insurance  companies 
and  the  Fund's  investment  adviser, 
Directed  Services,  Inc.  ("Adviser"),  will 
report  any  potential  or  existing  conflicts 
to  the  Board  of  Directors  of  the  Fund. 
Participating  insurance  companies  and 
the  Adviser  will  be  responsible  for 
assisting  the  Board  in  carrying  out  its 
responsibilities  imder  these  conditions, 
by  providing  the  Board  with  all 
information  reasonably  necessary  for 
the  Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  participating 
insurance  company  to  inform  the  Board 
whenever  contract  owner  voting 
instructions  are  disregarded.  The 
responsibiUty  to  report  such  information 
and  conflicts  and  to  assist  the  Board 
will  be  a  contractual  obligation  of  all 
insurers  investing  in  the  Fund  under 
their  agreements  governing  participation 
in  the  Fund  and  such  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  the  contract  owners. 

5.  If  it  is  determined  by  a  majority  of 
the  Board  of  Directors  of  the  Fund,  or  a 
majority  of  its  disinterested  directors. 


that  a  material  irreconcilable  conflict 
exists,  the  relevant  insurance  companies 
shall,  at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
directors),  t^e  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
irreconcilable  material  conflict  up  to 
and  including:  (a)  Withdrawing  the 
assets  allocable  to  some  or  all  of  the 
separate  accounts  from  the  Fund  or  any 
series  and  reinvesting  such  assets  in  a 
different  investment  medium,  including 
another  series  of  the  Fund,  or  submitting 
the  question  whether  such  segregation 
shoidd  be  implemented  to  a  vote  of  all 
affected  contract  owners  and.  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  annuity 
contract  owners,  life  insurance  contract 
owners,  or  variable  contract  owners  of 
one  or  more  participating  insurance 
companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contract  owners  the  option  of  making 
such  a  change;  and  (b)  establishing  a 
new  registered  management  investment 
company  or  managed  separate  account, 
ff  a  material  irreconcilable  conflict 
arises  because  of  an  insurer's  decision 
to  disregard  contract  owner  voting 
instructions  and  that  decision  represents 
a  minority  position  or  would  preclude  a 
majority  vote,  the  insurer  may  be 
required,  at  the  Fund's  election,  to 
withdraw  its  separate  account's 
investment  in  the  Fund  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  The  responsibility  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies  under 
their  agreements  governing  participation 
in  the  Fund  and  these  resonsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  contract  owners. 

For  purposes  of  this  condition  5,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict  but  in  no  event  will  the  Fund  of 
the  Adviser  be  required  to  establish  a 
new  funding  medium  for  any  variable 
contract  No  participating  insurance 
company  shall  be  required  by  this 
condition  5  to  estabUsh  a  new  funding 
medium  for  any  variable  contract  if  an 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  contract  owners 
materially  adversely  affected  by  the 
irreconcilable  material  conflict. 

6.  The  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
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made  knowo  promptly  to  all 
participating  insurance  companies  and 
the  invesmenl  manager  for  the  Fund. 

7.  Participating  insurance  companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract 
owners  ao  long  as  the  Commission 
continues  to  interpret  the  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  owners. 
Participating  insurance  companies  shall 
be  responsible  for  assuring  that  each  of 
their  sefMrate  accounts  participating  in 
the  Fund  calciilates  voting  privileges  in 
a  manner  consistent  with  other 
participating  insurance  companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  investing  in  the  Fund 
shall  be  a  contractual  obligation  of  all 
participating  insurance  companies  under 
their  agreements  governing  participation 
in  the  Fund.  Participating  insurers  will 
be  required  to  vote  Fund  shares 
attributable  to  variable  life  insurance 
pohdes  for  which  no  instructions  have 
been  received  in  the  same  porportion  as 
votes  cast  for  Fund  shares  for  which 
instructions  have  been  received. 

8.  The  Fund  will  notify  all 
participating  insurance  companies  that 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  Appropriate. 

9.  If  and  to  the  extent  that  Rule  6e-2 
and  Rule  6e-3(T)  are  amended,  or  Rule 
6e-3  is  adopted,  to  provide  exemptive 
reUef  from  any  provision  of  the  Act  or 
the  rules  promulgated  thereunder  with 
respect  to  mixed  or  shared  funding  on 
terms  and  conditions  materially 
different  from  any  exemptions  granted 
in  the  order  requested  in  this 
Application,  then  the  Fund  and/or  the 
participating  insurance  companies  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  and  0e-3(T)>  &•  amended,  and  Rule 
6e-3,  as  adopted,  to  the  extent  such 
rules  are  applicable. 

la  All  reports  received  by  the  Board 
of  Directors  of  potential  or  existing 
conflicts,  and  all  Board  action  with 
regard  to  determining  (be  existence  of  a 
conflict,  notifying  participating 
insurance  companies  of  a  conflict  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  property  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request 

For  the  Coamissioii.  by  tl>«  Dtvisiaa  of 


Investment  Management  pursuant  to 
delegated  authority. 

SUttey  E.  HolDs, 

Assistant  Secretary. 

|FR  Doc.  80-472  Filed  1-0-88:  8:45  am] 
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PW  Private  Capital  Tachnology  Fund. 
I-P4  AppNcation 

January  4. 1968. 

AOCNCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ('n940  Act"  or  the 
Act"). 

Applicantt:  PW  Private  Capital 
Technology  Fund.  LP.  (the 
"Partnership")  (formerly  PaineWebber 
Technology  Capital  Fund.  LP.). 
PaineWebbM'  Technology  Manageneot 
LP.  ("Managing  General  Partner"), 
PaineWebber  Development  Corporation. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  e(c) 
of  the  Act  from  the  provisions  of 
secUons  2(a)(19)  and  2(a)(3MD). 

Summary  of  Application:  Applicants 
seek  an  order  determining  that:  (i)  The 
Independent  General  Partners  (as 
hereinafter  defined)  of  the  Partnership 
will  not  be  deemed  "interested  persons" 
of  the  Partnership,  the  Managing 
General  Partner  or  PaineWebber. 
Development  Corporation  solely  by 
reason  of  serving  as  general  partners  of 
the  Partaersbip:  and  (ii)  that  persons 
who  become  limited  partners  (the 
"Limited  Partners")  of  the  Partnership 
who  own  less  than  five  percent  of  the 
limited  partnership  interests  (the 
"Interests")  will  not  be  deemed 
"afniiated  persons"  of  the  Partnership  or 
of  its  other  partners  solely  by  reason  of 
their  status  of  Limited  Partners. 

Filing  Date:  The  application  was  filed 
on  August  4, 1988.  and  amended  oa 
October  21. 1988.  and  [)ecember  2. 198a 
The  SEC  staff  received  a  supplemental 
letter  to  the  application  on  January  4. 
1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appHcation 
will  be  granted.  Ai>y  interested  person 
may  request  a  hearing  on  this 
appUcatioa  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn..  on 
January  30, 1986.  Request  a  hearing  in 
writing  gu'ing  the  nature  of  your 
intenest  the  reason  for  the  raqaeat.  aad 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request  either 


personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  afTidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

AOORESSES:  Secretary,  SEG  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants,  c/o  PaineWebber 
Development  Corporation.  1285  Avenue 
of  the  Americas,  New  York,  New  York 
10019.  Attn:  Reinaldo  Diaz. 

KM  PUNTNOI  IMFOWaUTlOW  CONTACH 

Barbara  Chretien-Dar,  Staff  Attorney, 
(202)  272-3022  or  H.R.  Hallock.  Jr.. 
Special  Counsel,  (202)  272-3030 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

•U^nCMCNTAIIY  mronNATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicaflts'  Representations 

1.  The  Partnership  is  a  Delaware 
limited  partnership  organized  on  August 
5, 1988.  under  a  Certiflcate  of  Limited 
Partnership.  The  limited  partnership 
form  will  be  used  to  avoid  the  adverse 
consequences  of  being  taxed  as  a 
corporation  while  still  affording 
investors  the  advantage  of  limited 
liability.  Tlie  Partnership  has  elected  to 
be  a  business  development  company 
and.  therefore,  will  be  subject  to 
sections  55  through  65  of  the  Act  and 
those  sections  of  the  Act  made 
applicable  to  business  development 
companies  by  section  59  thereof. 
Interests  in  the  Partnership  will  be  sold 
to  qualified  investors  in  a  private 
placement  transaction  pursuant  to 
Regulation  D  under  the  Securities  Act  of 
1933.  The  Managing  General  Partner 
expects  to  raise  $30-50  million  in  the 
offering  but  reserves  the  right  to  raise  up 
to  $75  million.  PaineWebber 
Development  Corporatioa  general 
partner  of  the  MaiMging  General 
Partner,  will  act  as  selling  agent  for  the 
Interests. 

2.  The  investment  obiective  of  the 
Partnership  is  to  seek  capital 
appreciation  and  current  income  by 
making  investoienta.  primarily  in  private 
companies  which  the  Managing  General 
Partner  believes  ofler  significant  long- 
term  growth  possibilities.  The 
Partnership  is  to  terminate  on  December 
31. 1986  (uolese  axtsitded  for  up  to  four 
additional  aoa-yaar  terms  in  order  to 
permit  an  orderly  liquidation). 
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3.  The  Managing  General  Partner,  a 
Delaware  limited  partnership,  will  be 
responsible  for  managing  the 
investments  of  the  Partnership,  subject 
to  the  supervision  of  the  Independent 
General  Partners.  The  Managing 
General  Partner  will  be  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Managing  General  Partner  also  will  be 
responsible  for  the  admission  of 
additional  or  substitute  Limited 
Partners.  Pursuant  to  the  Partnership 
Agreement  and  subject  to  the 
supervision  of  the  Independent  General 
Partners,  the  Managing  General  Partner 
will  also  perform  management  and 
administrative  services  in  connection 
with  the  operation  of  the  Partnership. 

4.  The  General  Partners  of  the 
Partnership  will  consist  of  (i)  not  less 
than  two  nor  more  than  nine  individuals 
(the  "Independent  General  Partners"), 
the  precise  numbo'  of  which  shall  be 
fixed  from  time  to  time  by  the 
Independent  General  Partners  then  in 
office,  and  (ii)  one  Managing  General 
Partner.  The  number  of  Independent 
General  Partners  will  initially  be  two. 
both  of  whom  will  be  Disinterested 
individuals,  defined  as  individuals  who 
are  not  "interested  persons"  of  the 
Partnership  within  the  meaning  of 
section  2(a)(19)  of  the  Act.  If  at  any  time 
the  number  of  Disinterested 
Independent  General  Partners  is  less 
than  a  majority  of  the  General  Partners, 
the  Independent  General  Partners  shall 
designate  one  or  more  Disinterested 
successor  Independent  General  Partners 
until  the  Disinterested  Independent 
General  Partners  constitute  a  majority  of 
the  General  Partners.  In  the  event  that 
no  Independent  General  Partner 
remains,  the  Managing  General  Partner 
wilt  within  90  days,  call  a  meeting  of 
the  Limited  Partners  for  the  purpose  of 
electing  Independent  General  Partners. 
The  Partnership  Agreement  has  no 
provision  for  regulariy  scheduled 
meetings  of  the  Limited  Partners  for  the 
election  of  General  Partners.  Each 
Independent  General  Partner,  including 
any  Disinterested  successor 
Independent  General  Partner,  will  serve 
until  the  termination  of  the  Partnership, 
unless  such  Independent  General 
Partner  either  withdraws,  resigns  or  is 
removed  earlier  pursuant  to  the 
Partnership  Agreement. 

5.  The  Partnership  Agreement 
provides  that  an  Independent  General 
Partner  may  be  removed  (i)  for  cause  by 
the  action  of  at  least  two  thirds  of  the 
remaining  Independent  General  Partners 
(but  only  if  there  are  at  least  three 
Independent  General  Partners  at  the 
time  of  such  action)  or  (ii)  with  the 


consent  of  Limited  Partners  holding  a 
majority  of  the  Interests  then 
outstanding.  At  any  time  at  which  the 
number  of  Independent  General 
Partners  is  less  than  three,  an 
Independent  General  Partner  may  be 
removed  only  in  the  manner  described 
in  clause  (ii)  of  the  preceding  sentence. 
The  Managing  General  Partner  may  be 
removed  either  (i)  by  the  action  of  at 
least  two  thirds  of  the  Independent 
General  Partners  (or  by  unanimous 
action  if  the  number  of  Independent 
General  Partners  is  less  than  three)  or 
(ii)  with  the  consent  of  Limited  Partners 
holding  a  majority  of  the  Interests  then 
outstanding. 

6.  The  Managing  General  Partner  may 
withdraw  from  the  Partnership  only 
upon  60  days  notice,  which  notice  must 
name  a  successor  Managing  General 
Partner.  The  successor  Managing 
General  Partner  most  certify  that  it  (i) 
has  sufficient  experience  in  the 
performance  of  such  activities,  (ii)  has 
sufficient  net  worth  such  that  the 
Partnership  will  not  fail  to  be  classified 
as  a  partnership  for  federal  income  tax 
purposes,  and  (iii)  is  willing  to  serve  as 
Managing  General  Partner  on  the  terms 
provided  in  the  Partnership  Agreement 
In  addition.  Limited  Partners  holding  a 
majority  of  the  outstanding  Interests 
must  consent  to  the  appointment  of  the 
successor  Managing  General  Partner. 

7.  The  Independent  General  Partners 
will  provide  overaU  guidance  and 
supervision  of  the  Partnership.  Subject 
to  the  guidance  and  supervision  of  the 
Independent  General  Partners,  the 
Managing  General  Partner  will  be 
responsible  for  the  management  of  the 
Partnership's  investments  in  companies, 
the  admission  of  additional,  assignee  or 
substitute  Limited  Partners  to  the 
Partnership  and  the  performance  of  the 
management  and  administrative 
services  in  connection  with  the 
operation  of  the  Partnership.  The 
General  Partners  will  otherwise  act  by 
majority  vote  of  the  Independent 
General  Partners.  The  Independent 
General  Partners  will  perform  the  same 
functions  as  directors  of  a  corporation. 

8.  The  Limited  Partners  will  have  no 
right  to  control  the  Partnership's 
business,  but  may  exercise  certain  rights 
and  powers  of  a  Limited  Partner  as 
specified  in  the  Partnership  Agreement 
including  rights  to  vote  and  approve 
certain  matters  as  required  by  the  Act. 
Counsel  for  the  Partnership  will  render 
an  opinion  at  the  initial  closing  of  the 
sales  of  the  Interests  that  the  existence 
or  exercise  of  these  voting  rights  does 
not  subject  the  Limited  Partners  to 
liability  as  general  partners  under  the 
Delaware  Revised  Uniform  Limited 


Partnership  Act  In  addition,  the 
Partnership  Agreement  obligates  the 
General  Partners  to  take  any  action 
necessary  or  appropriate  to  protect  the 
limited  liability  of  the  Limited  Partners. 
The  Partnership  does  not  at  present 
carry  an  errors  and  omissions  insurance 
policy.  Applicants  acknowledge  that  the 
SEC  staff  may  view  such  insurance 
coverage  as  appropriate  when  the 
limited  partnership  form  is  used  for 
registered  investment  companies  and 
undertake  that  the  Independent  General 
Partners  will  periodically  review  the 
appropriateness  of  obtaining  an  errors 
and  omissions  policy  for  the 
Partnership. 

9.  Under  the  Partnership  Agreement 
each  Independent  General  Partner  will 
receive  an  annual  fee  of  $30,000, 
together  with  reimbursement  for  all  out- 
of-pocket  expenses  relating  to  meetings 
of  the  Independent  General  Partners. 
The  Managing  General  Partner  will 
receive  an  annual  management  fee 
equal  to  two  percent  of  the  Armuai  Fee 
Calculation  Base  (as  defined  below), 
subject  to  certain  reductions  in  fiscal 
periods  in  which  profits  of  the 
Partnership  do  not  exceed  a  money- 
market-based  rate  of  return  on  the 
Annual  Fee  Calculation  Base.  The 
Annual  Fee  Calculation  Base  will 
initially  be  an  amount  equal  to  the  gross 
proceeds  of  the  offering  of  the  Interests 
subject  to  reduction  in  the  event  of 
certain  distributions. 

10.  Under  the  Partnership  Agreement 
distributions  to  the  General  Partners 
and  the  Limited  Partners  will  be  made 
\%  to  the  General  Partners  and  99%  to 
the  Limited  Partners,  reflecting  the  pro 
rata  capital  "contributions  of  the 
General  Partners  and  the  Limited 
Partners,  until  contribution  payout"  as 
defined  in  the  Partnership  Agreement  Is 
reached.  "Contribution  payout"  occurs 
when  each  Limited  Partner  has  received 
aggregate  distributions  from  the 
Partnership  equal  to  the  amount  of  its 
capital  contributions  to  the  Partnership, 
plus  simple  interest  thereon  accrued  at 
5%  per  annum.  After  contribution 
payout  distributions  will  be  made  20% 
to  the  General  Partners  and  80%  to  the 
Limited  Partners.  Distributions  to  the 
Managing  General  Partner  will  be 
subject  to  certain  reductions  in  the  event 
that  there  is  net  cumulative  unrealized 
depreciation  at  the  time  of  distribution 
on  securities  held  by  the  Partnership  for 
which  market  quotations  are  readily 
available.  The  distributions  to  the 
General  Partners  will  be  allocated 
among  the  Managing  General  Partner 
and  the  Independent  General  Partners  in 
a  manner  agreed  to  by  them  in  a 
separate  contract.  Under  such  contract 
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substantially  all  of  any  distribution  to 
the  General  Partners  will  be  payable  to 
the  Managing  General  Partner  and  a 
small  fixed  percentage  of  each  such 
distribution  will  be  payable  to  each 
Independent  General  Partner. 

Applicants'  Legal  Coorlusions 

1.  By  virtue  of  their  status  as  partners 
of  the  Partnership,  the  Independent 
General  Partners  could  be  deemed  to  be 
*'affiliated  persons"  of  the  Partnership, 
as  defined  under  section  2(a)(3)(D)  of 
the  Act  and,  consequently,  "interested 
persons"  of  the  Partnership  within  the 
meaning  of  section  2(a)(19).  The 
Independent  General  Partners  could 
also  be  construed  to  be  "interested 
persons"  of  an  investment  adviser  and 
principal  underwriter  to  the  Partnership 
by  virtue  of  their  status  as  "co-partners" 
(and.  consequently,  "affiliated  persons") 
with  the  Managing  General  Partner  in 
the  Partnership.  The  Managing  General 
Partner  could  be  construed  to  be  an 
investment  adviser  and  its  general 
partner  an  underwriter,  of  the 
Partnership.  Each  person  who  becomes 

a  Limited  Partner  «vill  be  a  partner  of  the 
Partnership,  the  other  Limited  Partners, 
each  Independent  General  Partner  and 
the  Managing  General  Partner. 
Therefore,  each  Limited  Partner  could 
be  deemed  to  be  an  "affiliated  person" 
of  the  Partnership,  the  Limited  and 
General  Partners,  merely  by  having 
purchased  an  Interest  and  become  a 
Limited  Partner. 

2.  The  Partnership  has  been  structured 
so  that  the  Disinterested  Independent 
General  Partners  are  the  functional 
equivalents  of  the  non-interested 
directors  of  an  incorporated  investment 
company.  Although  section  2(a)(19)  of 
the  Act  excludes  from  the  definition  of 
"interested  persons"  those  individuals 
who  would  be  "interested  persons" 
solely  because  they  are  directors  of  an 
investment  company,  there  is  no 
equivalent  exception  for  partners  of  an 
investment  company.  Section  2(a)(3)(D) 
similarly  excludes  shareholders  of  an 
investment  company  from  the  definition 
of  an  "affiliated  person"  if  such 
shareholder  owns  less  than  five  percent 
of  the  company's  outstanding  voting 
securities. 

3.  Applicants  request  that  the 
Independent  General  Partners  be 
exempted  from  the  provisions  of  section 
2(a)(19)  of  the  Act  to  the  extent  that  the 
Independent  General  Partners  would 
otherwise  be  deemed  to  be  "interested 
persons"  of  the  Partnership,  the 
Managing  General  Partner  or 
PaineWebber  Development  Corporation, 
solely  because  such  Independent 
General  Partners  are  general  partners  of 
the  Partnership  and  "co-partners"  with 


the  Managing  General  Partner  in  the 
Partnership.  Applicants  further  request 
that  any  Limited  Partner  owning  less 
than  five  percent  of  the  Partnership 
Interests  not  be  deemed  an  "a^iliated 
person"  under  section  2(a)(3)(D)  of  the 
Act  of  the  Partnership,  any  other 
Limited  Partner,  any  Independent 
General  Partner,  the  Managing  General 
Partner  or  PaineWebber  Development 
Corporation,  solely  because  such 
Limited  Partner  is  a  partner  of  the 
Partnership  or  a  partner  with  any  such 
other  person  In  the  Partnership. 
4.  Applicants  submit  that  the 
requested  exemptions  from  the 
provisions  of  sections  2(a)(19)  and 
2(a)(3)(D)  are  consistent  with  the 
requirements  of  section  6(c)  that  an 
exemption  be  necessary  or  appropriate 
in  the  public  interest  be  consistent  with 
the  protection  of  investors,  and  be 
consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

Applicants'  ComBtioDs 

1.  The  Applicants  undertake  that  the 
Partnership  will  not  commence 
operations  until  the  Managing  General 
Partner  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940. 

2.  The  Partnership  will  be  structured 
so  that  as  contemplated  by  the 
Partnership  Agreement  the 
Disinterested  Independent  General 
Partners  will  be  the  functional 
equivalent  of  non-interested  directors  of 
an  incorporated  investment  company 
under  the  Act.  The  Independent  General 
Partners  will  assume  the  responsibilities 
and  obligations  imposed  by  the  Act  on 
non-interested  directors  of  a  business 
development  company. 

3.  The  Partnership  Agreement 
authorizes  the  Partnership  to  make  in- 
kind  distributions  of  securities  for  which 
market  quotations  are  readily  available 
at  the  time  of  distribution.  The 
Partnership  will  be  structured  and  its 
Interests  will  be  marketed  in  such  a 
manner  to  meet  the  requirements  of  Rule 
205-3  under  the  Advisers  Act  which 
provides  an  additional  exemption  from 
the  prohibition  on  performance-based 
investment  adviser  compensation  under 
section  lOS(a).  In  accordance  with  Rule 
205-3.  Partnership  Interests  will  be  sold 
only  to  investors  who  (i)  will  have  a 
least  $500,000  under  the  management  of 
the  Managing  General  Partner 
immediately  after  the  investment  or  (ii) 
whom  the  Managing  General  Partner 
reasonably  believes  to  have  a  net  worth 
exceeding  $1,000,000  at  the  time  of 
investment.  Investors  in  the  Partnership 
must  also  meet  the  accredited  investor 


criteria  under  Regulation  D  of  the 
Securities  Act  of  1933. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 

(FR  Doc.  89^73  Filed  1-8-89:  B:45  am] 
SNJJNQ  coos  seio-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Coundl  Meeting; 
PubNc  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Montpelier,  will  hold  a  public  meeting 
at  lOKX)  a.m.  on  Monday,  January  23, 
1989  at  the  Sugar  House,  Route  7,  New 
Haven.  Vermont,  to  discuss  such 
matters  as  may  be  presented  by 
members,  sta^  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  %vrite  or  call 
Ora  H.  Paul.  District  Director.  U.S.  Small 
Business  Administration.  Federal 
Building.  87  State  Street  P.O.  Box  605. 
Montpelier.  Vermont  05602.  802/828- 
4422. 

|«aiuietto  M.  Pauli. 

Acting  Director.  Office  of  Advisory  Councils. 
January  3, 1989. 
[FR  Doc.  89-455  Filed  1-0-89;  8:45  am] 

MLLMQ  COOC  MtM-Ot-M 


DEPARTMENT  OF  STATE 

[CM-«/12521 

U^  Organizations  for  the  International 
ConsultatWe  Committees  on  Radio 
(CCIR)  and  Telegraph  and  Telephone 
(CCITT);  Notice  of  Meeting 

The  Department  of  State  announces 
that  there  will  be  a  joint  meeting  of  the 
National  Committees  of  the 
International  Radio  Consultative 
Committee  (CCIR)  and  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  on  January  17. 1989 
from  IKX)  p.m.  to  5HX)  p.m.  in  Room  1912. 
Department  of  State.  2201  C  Street  NW.. 
Washington.  DC 

The  National  Committees  provide 
advice  on  matters  of  policy  and 
positions  in  preparation  for  the 
respective  Plenary  Assemblies  and 
international  Study  Groups  meetings,  as 
well  as  on  a  broad  range  of  matters 
relating  to  the  International 
Telecommunication  Union  (ITU)  in 
general.  The  ITU  will  convene  a 
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Plenipotentiary  Conference  in  May  1989, 
which  will  consider  issues  of 
considerable  interest  to  U.S.  CCIR  and 
CCITT  participants. 

The  main  purposes  of  this  third 
meeting  of  this  series  is  to:  1.  Report  on 
national  preparations  for  the 
Plenipotentiary:  2.  Discussion  of  specific 
issues  of  interest  to  the  CCIs;  3. 
Consideration  of  future  activities. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Eari  S.  Barbely, 
Department  of  State.  Washington.  DC; 
telephone  (202)  647-5220.  All  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Date:  December  19. 198& 

Eari  S.  BaitwIy, 

US.  CCfTT  National  Committee.  ' 

Ridiard  E.  Shnim, 

Chairman.  U.S.  CCIR  National  Committee. 
[FR  Doc.  89-402  Filed  1-9-89;  8:45  am) 

BtLUNO  CODE  47M-07-M 


(CM-S/12S3] 

Overseas  Security  Advisory  Council 
Notice  of  Meeting;  Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Tuesday,  January  17, 1989,  at  8:30  ajn.  at 
the  Indigo  Lakes  Resort  2620  Volusia 
Avenue,  Daytona  Beach,  Florida. 
Pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
552b(c)(4),  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  privileged 
commercial  information  will  be 
discussed.  The  agenda  calls  for  the 
discussion  of  private  sector  physical 
security  policies,  bomb  threat  statistics, 
and  security  programs  at  sensitive  U.S. 
Government  and  private  sector 
locations  overseas. 

For  more  information  contact  Mrs. 
Marsha  J.  Thurman,  Overseas  Security 
Advisory  Council,  Department  of  State, 
Washington,  DC  20520,  phone:  202/663- 
0002. 

Dale:  December  19, 1988.    - 
Clark  Dittmer, 

Director  of  the  Diplomatic  Security  Service. 
[FR  Doc.  89-403  Filed  1-9-88;  8:45  am) 
MLUNQ  coot  47M-M-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  147;  Minimum  Operational 
Performance  Standards  for  Traffic 
Alert  and  Collision  Avoidance  Systems 
AirtKNTie  Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463;  5  U.S.C.  App.  I),  notice  is  hereby 
given  for  the  twenty-eight  meeting  of 
RTCA  Special  Committee  147  on 
Minimum  Operational  Performance 
Standards  for  Traffic  Alert  and  Collision 
Avoidance  Systems  Airborne  Equipment 
to  be  held  January  24, 1989,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square.  1425  K  Street  NW.,  Suite  500, 
Washington,  DC  20005,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2) 
approval  of  the  minutes  of  meeting  held 
November  15-17, 1988,  RTCA  Paper  No. 
xxx-89/SCl47-xxx;  (3)  TCAS  Program 
status  reports;  (4)  report  of  pilot  woricing 
group  activities;  (5)  reports  and 
discussion  of  New  York  Area  TCAS 
capacity;  (6)  review  of  draft  change  6  to 
RTCA  Document  DO-185;  (7)  discuss 
plans  for  proposed  Docimient  DO-185A; 
(8)  review  of  draft  minimum  operational 
performance  standards  for  TCAS  III;  (9) 
discussion  of  SC-147  plans  and 
schedules;  (10)  other  business;  and  (11) 
date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street  NW.,  Suite  500, 
Washington,  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  )anuary  3, 
1989. 

Geoffrey  R.  Mclntyre, 
Acting  Designated  Officer. 
[FR  Doc.  89-412  Filed  1-9-89:  8:45  am) 

MLUNQ  COOE  4t10-1S-4i 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Executhre 
Committee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463:  5  U.S.C  App.  I),  notice  is 
hereby  given  for  the  Executive 


Committee  meeting  to  be  held  January 
27. 1989.  in  the  RTCA  Conference  Room. 
One  McPherson  Square,  1425  K  Street 
NW.,  Suite  500,  Washington,  DC  20005. 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2) 
approval  of  the  minutes  of  meeting  held 
November  28, 1988;  (3)  Executive 
Director's  report;  (4)  Special  Committee 
Activities  Report  for  November- 
December  1988:  (5)  report  of  the  RTCA 
Awards  Committee;  (6)  report  of  the 
RTCA  Fiscal  and  Management 
Subcommittee;  (7)  consideration  of 
RTCA  Executive  Director's  letter  of 
resignation;  (8)  consideration  of 
Electronics  industries  Association 
member's  letter  concerning  Special 
Committee  147  (TCAS)  Reports;  (9) 
consideration  of  proposals  to  establish 
new  special  committees;  (10)  other 
business;  and  (11)  date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
pubhc  but  limited  to  space  available. 
With  the  approval  fo  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Street  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC  on  )anuary  3, 
1989. 

Geoffrey  R.  Mclntyre, 
Acting  Designated  Officer. 
[FR  Doc.  S9-413  Filed  1-9-89:  a-45  am| 

■UJNQ  CODE  4S10-tS-ll 


Advisory  Circular  Equipment, 
Systems,  and  Installations  in  Part  23 
Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Availability  of 
proposed  advisory  circular  (AC)  and 
request  for  conunents;  Correction,  dates. 

summary:  FAA  is  correcting  an  error  on 
the  dates  line.  In  FR  Doc.  88-^677, 
published  Wednesday,  December  28, 
1988,  on  page  52558,  please  change 
February  29, 1989,  to  read  February  27, 
1989, 

FOR  mmTMm  information  contact 
Mike  Dahl,  Aerospace  Engineering, 
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Standards  Office  9ACE-lia  (816)  426- 
6941  or  FTS  867-6941. 

Michaal  D.  Triptott 

Legal  Technician  Program  Management  Staff 
AGC-ia 

|FR  Doc  a»-(ll  Filed  1-9-88:  8:45  amj 
I  COOf  «i*-ia-M 


Federel  ReHroed  Administration 
Mofttieest  CoffMof  Safety  ConMnlllee, 


Pursuant  to  section  11  of  the  Rail 
Safety  Improvement  Act  of  1988  (Pub.  L 
100-342),  notice  is  hereby  given  that  a 
meeting  of  the  Northeast  Corridor  Safety 
Committee  will  be  held  on  January  17, 
1989.  at  10.00  a.m.  in  room  4338  of  the 
Nassif  Building.  400  Seventh  Street.  SW., 
Washington.  DC  20590.  This  meeting 
will  be  open  to  the  public. 

This  meeting  is  called  for  the  purpose 
of  providing  counsel  and  advice  to  the 
Department  of  Transportation  on  safety 
improvements  on  the  main  line  of  the 
Northeast  Corridor  (NEC).  The  agenda 
will  include  reports  from  various 
members  on  principal  activities  affecting 
NEC  safety  aiid  discussions  of  problem 
areas  and  priorities  for  action. 

Written  data,  views  or  comments  may 
be  submitted  (preferably  with  15  copies) 
to  the  FRA  Docket  Clerk.  RCC-30.  Room 
8201.  400  Seventh  Street  SW.. 
Washington.  DC  20SB0, 

Any  such  submissions  received  prior 
to  the  meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 

Dated  |anuary  S.  1988. 
fahmH-WSkay, 

Federal  Railroad  AdminiMtrator. 
(FR  Doc.  8»-«29  Fikd  1-«-8e:  8:45  am] 


OEPAfrrHEHT  OF  THE  TREASURY 


Announcement  of  PuMte  Fohmr;  Air 
Carrier  &^  ^onng  Prevention  Program 


r.  U.3.  (customs  Service. 
Treasury. 

ACnoM:  Notice  of  public  forum.  Air 
Carrier  Smuggling  Prevention  Program. 


;  This  notice  is  to  advise  that  a 
series  of  public  forums  will  be  held  in 
order  to  solicit  input  from  the  air 
transportation  community  writh  regard  to 
Customs  Air  Carrier  Smti^ing 
Prevention  Program. 

FOR  mRTMM  eiPOMIATIOII  OONTACTt 
Louis  Rasaino.  Office  of  Inspection  and 
Control  (2Q2-«e6-2140). 


r ANY  mrommArmM.  The 
Anti-Drug  Abuse  Act  of  1988, 
specifically  Section  7360(b).  establishes 
an  Air  Carrier  Smuggling  Prevention 
Program.  This  section  mandates  that  a  2- 
year  demonstration  program  be  created 
at  three  U.S.  Airports  of  entry.  To 
comply  with  this  section.  Customs  must 
develop  procedures  for  this  program 
within  six  months  after  the  date  of 
enactment  of  this  law.  The  regulations 
shall  be  initially  applied  at  the  following 
three  U.S.  Airports:  Miami  International 
Airport  (MIA),  Los  Angeles 
International  Airport  (LAX),  and  Dallas- 
Fort  Worth  International  Airport  (DFW). 

In  order  to  solicit  input  from  the  air 
transportation  community,  public 
forums  will  be  conducted  at  the  three 
demonstration  airports.  Through  this 
process,  U.S.  Customs  will  be  initiating 
dialogue  with  the  carriers  that  will  take 
into  account  all  considerations  of 
security  and  commercial  needs,  all  the 
while  forcused  on  program  development. 
Procedures  for  acceptance  and 
certiflcation  into  the  Air  Carrier 
Smuggling  Prevention  Program  will  be 
the  primary  issues.  Air  Carriers  who 
arrive  at  the  aforementioned  three 
airports  and  envision  applying  to  be 
participating  carriers  should  attend 
these  forums.  Other  concerned  members 
of  the  air  transportation  industry  are 
invited  to  attend  and  are  encouraged, 
separate  frY)m  these  forxmis,  to  submit,  in 
writing,  reconunendations  and  program 
considerations  to:  Office  of  Regulations 
and  Rulings,  United  States  Customs 
Service,  Headquarters.  1301  Constitution 
Avenue  NW..  Washington,  DC  20229. 

Dates,  times  and  locations  of  these 
public  forums  are  listed  belo«v: 
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TraMnB 
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Room. 

pim. 

TannlMl7. 
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Room  408. 
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CA. 

Further  information  regarding  these 
public  forums  will  be  provided  in 
Customs  Information  Bulletins  that  will 
be  issued  by  the  District  Director  of 
Customs  at  each  cited  located. 

Dated:  lanuary  6. 1988. 
Samuel  H.  Banks, 

Assistant  Commissioner,  Inspection  and 
Control. 

|FR  Doc  88-568  Filed  1-6-88:  4:19  pm| 
■HJJNO  coot  ' 


UNITEO  STATES  INFORMATION 
AGENCY 

Cutturaly  Significant  Objects  Imported 
for  ExhMtlon;  Qoya  and  the  Spirit  of 
negnienmeni^  ueteiiiHnaiion 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  Order  No.  85-^5  of  June  27. 
1985  (50  FR  27393.  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Goya  and  the 
Spirit  of  Enlightenment"  (see  list  *J 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Museum  of 
Fine  Arts  in  Boston.  Massachusetts, 
beginning  on  or  about  January  18, 1969, 
to  on  or  about  March  2&,  1980,  and  at  the 
Metropolitan  Museum  of  Art  in  New 
York.  New  York,  beginning  on  or  about 
May  9. 1980.  to  on  or  about  July  16, 1080. 
is  in  the  national  interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Fedafal 
Rei^star. 
R.  Walbca  Stuart. 
Acting  General  Counsel 

Date:  {anuary  S.  1808. 

[FR  Doc  8»-S70  Filed  1-8-88:  8:45  am| 


>  A  copy  of  this  Itot  may  be  obtained  by 
coBtacttaf  the  Office  of  tiM  Geaerel  Coonael  of 
U8IA.  The  telephone  number  to  an-«as-797a.  and 
dw  eddieee  to  Roeoi  Tn.  US.  farformation  A«ency. 
3m  #k  Stieel  aw.  Weehli^en.  DC  IBHf. 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>li8hed 
under  ttw  "Govemment  In  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552t)(eK3). 


FEDCRAL  RmREMCNT  THRIFT 
INVeSTMCNT  BOARD 

TIMC  AND  DATE:  0:00  a.m..  January  17, 
1080. 

PIACC:  5th  Floor.  Conference  Room.  805 
Fifteenth  Street.  NW..  Washington.  DC 
STATUS:  Open. 

MATT«S  TO  SC  CONSIDCRCO: 

1.  Approval  of  minutes  of  last  meeting. 

2.  Thrift  Savings  Plan  activities  report  by 
Executive  Director. 

3.  Approval  of  legislative  proposals. 

CONTACTMBISON  FON  MONC 

NWONMAriON.  Tom  Trabucco.  Director, 
or  Catherine  Ball.  Deputy  Director. 
Office  of  External  Affairs,  (202)  523- 

5eea 

Dated  January  S.  1988. 

Frands  X.  Cavanaugk, 

Executive  Director.  FederaJ  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  8ft-«48  Filed  1-6-88: 2:42  pn] 


MfCl£AR  RCOULATORV I 

DATS:  Weeks  of  January  a  16, 23.  and  3a 

1089. 

MACS:  Conunissioners'  Conference 

Room.  11555  Rockville  Pike.  RockviUe 

Maryland. 

STATUS:  Open  and  Closed. 

MATTtRS  TO  St  CONSIDCRCO: . 

Week  of  lanuary  • 

Friday,  /anuary  13 
11:30  a.m. 
AfTirmation/Discussion  and  Vote  (Public 

Meetings) 
a.  Policy  Statement  on  the  Cooperation 
with  States  at  Commercial  Nuclear 
Power  Plants  and  Other  Nuclear 
Production  and  Utilization  Facilities 
(Tentative) 

Week  of  January  16— Tentative  i 

Thursday.  January  19  " 

10:00  a.m.  ' 

Briefing  on  Medical  Use  of  By-Product 
Materials  (Pubhc  Meeting) 
11:30  a.m. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

WMk  of  January  23— Tentetfve 

Monday,  January  23 
2.-00  p.m. 
Briefing  on  Accident  Management  Program 
(Public  Meeting) 

Tuesday.  January  24 
2:30  pjn. 
Briefing  on  the  Progress  of  (X  Advanced 

BWR  Standard  Plant  Review  (Public 

Meeting) 

Wednesday,  January  25 
10:00  ajn. 
Briefing  by  Executive  Branch  (Closed— Ex. 
1) 

Thursday,  January  26 
10:00  ajn. 
Briefing  on  Pinal  Report  on  BWR  MARK  I 
Containment  Issues  (Public  Meeting) 
11:30  ajn. 
Aflinnation/Discussioa  and  Vote  (Public 
Meeting)  (if  needed) 

Weak  of  Jamary  38— Tentaliva 
Thuraday,  Febrvary  2 
10:00  ajn. 
Periodic  Briefing  on  EEO  Programs  (Public 
Meeting) 
2:00  pjn. 
Briefing  on  Propoeed  Rulemaking  on 
Substandard  Components  (Public 
Meeting) 
3:30  p.m. 
AfFirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

NotK  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  In  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF 
MEETINGS  CALL  (RECORDING)— (301) 
492-0292. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill  (301)  492- 

1661. 

January  5, 1989. 

William  M.  HiU.  Jr.. 

Office  of  the  Secretary. 

(FR  Doc  89-560  Filed  1-6-89;  2:43  pmj 
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SECURTTIES  AND  EXCHANGE  COMMtESWN 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Govemment  in  the 
Sunshine  Act  Pub.  L  94-400.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  0. 1980. 

A  closed  meeting  will  be  held  on 
Tuesday.  January  10. 1989,  at  2:30  p.m- 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  to  the 
Commssion.  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  mattes  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4),  (8).  (9MA)  and  (10)  and  17 
CFR  20a402(aH4).  (8).  (OMi)  and  (10). 
permit  consideration  of  the  sdieduled 
matters  at  a  closed  meeting. 

Commissioner  Pleischman.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  January 
la  1988.  at  2:30  pjn..  will  be: 

Formal  order  of  Investigation. 

Settiement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Alden 
Adkins  at  (202)  272-2000. 
Jonathan  G.  Kats. 
Secretary. 
January  4. 1989. 

(FR  Doc.  89-577  Filed  1-6-89: 4K)1  pmJ 

MLUNG  CODE  SOtO-Ot-M 


888 


Corrections 


ma  section  o(  the  FEDERAL  REGISTER 
containc  adMonal  corrections  o(  previousiy 
puMahed  Prewtontiai,  Rute.  Proposed 
Rule,  and  Notice  documents  and  volumes 
o(  the  Cods  o<  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Regi^er    Agency 
prepared  corrections  are  issued  as  signed 
documems  and  appear  in  the  appropriate 
document  celsaones  elaewhare  in  the 


ENVIRONMENTAL  PROTECTION 
AGENCY 

I0PTS-S311 1;  FM.-M««^) 

rTwnwmmMwwcnmw  PNniCOTv  Mommy 
status  Report  for  Octobor  19M 

Correction 

In  notice  document  88-28332  beginning 
on  paffe  52064  in  the  issue  of  Friday, 
Deceitiber  23, 1986,  make  the  following 
corrections: 

1.  On  page  S2064.  in  the  second 
column,  in  the  seventh  line,  in  the 
heading.  "92^  should  read  "91**. 


2.  On  the  same  page,  in  the  third 
colunm.  in  the  third  and  fourth  lines. 
"44"  and  "442  P  87  0199"  should  be 
deleted. 


DEPARTMENT  OF  LABOR 

Mino  Safsty  and  iisstth  Administration 

30CFRPart75 

Safsty  Standards  for  Explosivss  and 
DIaitinQ 

Correction 

In  rule  document  88-26411  beginning 
on  page  46768  in  the  issue  of  Friday, 
November  18. 1988,  make  the  following 
corrections: 

1.  On  page  46769,  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
third  line,  "ground"  should  read 
"round". 

2.  On  page  46773,  in  the  second 
column,  in  the  last  paragraph,  in  the  16th 
line,  "spillage"  was  misspelled. 


Fadsral   itsfister 
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3.  On  the  same  page,  in  the  third 
column,  in  the  Hrst  paragraph,  in  the 
23rd  line.  "50  persons"  should  read  "50 
percent". 

4.  On  page  46774.  in  the  third  column, 
in  the  first  line,  after  "oF'  insert  "the". 

5.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  10th  line,  after 
"magazines",  insert  a  period.  In  the  14th 
line,  after  "equipment",  insert  a  period. 
In  the  22nd  line,  after  "minimized", 
insert  a  period. 

6.  On  the  same  page  and  in  the  same 
column,  in  the  third  complete  paragraph, 
in  the  10th  line,  "final"  was  misspelled. 

7.  On  page  46777,  in  the  third  column, 
in  the  first  line,  "inches"  was 
misspelled. 

8.  On  page  46784,  In  the  second 
column,  in  the  last  complete  paragraph, 
in  the  second  line,  "to  steps"  should 
read  "the  steps". 

I7S.131S    [Corrscted]  j 

9.  On  page  46788,  in  the  second 
column,  in  9  75.1318(e],  in  the  third  Une, 
"or  should  read  "or". 

COOK  1SIS-SM 
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Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  60 

Polypropylene,  Polyethylene,  Polystyrene, 
and  Poly-(ethylene  terephthalate) 
Manufacturing  Industry,  Revisions  to  the 
Basis  of  the  Proposed  Standards  for 
Polypropylene  and  Polyethylene 
Manufacturing;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

|F«t-3S01-«l 

StafHtaftls  of  Performance  for  New 
Stationary  Sources;  Polypropytene, 
Polyethylene,  Polystyrene,  and  Poly- 
(ethytane  terephttnlate)  Manufacturing 
industry;  Revisions  to  tt>e  Basis  of  the 
Proposed  Standards  for 
Polypropylene  and  Polyethylene 
Martufacturing 

AQCNCV:  Environmental  Protection 

Agency. 

action:  Proposed  rule:  reopening  of 

public  comment  period. 


;  The  period  for  receiving 
written  comments  on  the  proposed  New 
Source  Performance  Standards  (NSPS) 
for  Volatile  Organic  Compounds  (VOC) 
emissions  from  the  Polypropylene. 
Polyethylene.  Polystyrene,  and 
Poly(ethylene  terephthalate)  Industry  is 
being  reopened  for  the  limited  purpose 
of  allowing  public  comment  on  a  new 
approach  for  determining  which  process 
emissions  from  polypropylene  and 
polyethylene  production  would  be 
subject  to  the  proposed  standards. 
Previously,  a  model  plant  based 
approach  was  used  to  identify  which 
process  emissions  from  all  four  types  of 
polymers  would  be  subject  to  the 
proposed  standards.  A  new  approach 
for  polypropylene  and  polyethylene  is 
being  considered  as  a  result  of  new 
information  in  the  comments  received 
on  the  standards  that  were  proposed  on 
September  30. 1987  (52  FR  36678).  The 
model  plant  based  approach  for 
determining  which  process  emissions 
from  polystyrene  and  poly(ethyIene 
terphthalate)  (PET)  production 
processes  would  be  subject  to  control, 
however,  is  being  retained. 

The  new  approach  affects  both 
continuous  and  intermittent  process 
emissions  from  polypropylene  and 
polyethylene  production  processes. 
Under  the  new  approach,  the 
determination  of  which  process 
emission  streams  would  be  subject  to 
the  proposed  standards  would  be  made 
on  a  more  generic  basis  rather  than 
relying  on  a  model  plant  based  analysis. 
For  continuous  emissions,  the  control 
determination  would  be  based  either  on 
VOC  concentration  (weight  percent)  or 
annual  emissions  or  both,  depending  on 
whether  the  emissions  are  from  a  new  or 
a  modified  or  reconstructed  affected 
facility.  For  intermittent  emissions,  the 
control  determination  would  be  made  on 
the  basis  of  the  type  of  release  alone 
|i.e..  normal  process  releases  such  as 


•tart-up.  slMt-down,  and  maintenance 
purges:  overpressurizations  other  than 
decomposition  emissions;  or 
decomposition  emissionsj. 

The  new  approach  retains  process 
section  as  the  designated  affected 
facility,  and,  in  general,  does  not  affect 
the  degree  of  control  required  by  the 
standards  as  proposed  on  September  30. 
1987.  Continuous  emissions  would  still 
be  required  to  be  controlled  by  98 
percent  reduction  or  to  20  parts  per 
million  by  volume  (ppmv).  whichever  is 
less  stringent,  although  the  Agency  is 
considering  in  this  notice  the 
requirement  that  allows  certain 
contmuous  emission  streams  with  flows 
of  8  standard  cubic  feet  per  minute 
(scfm)  or  less  to  be  controlled  in  an 
existing  or  otherwise  available  control 
device  without  specifying  the  control 
efficiency  of  that  control  device.  With 
regard  to  the  standards  proposed  for 
intermittent  emissions,  the  Agency  is 
currently  evaluating  comments 
suggesting  that  control  devices  other 
than  flares  be  allowed.  These  comments 
will  be  addressed  in  the  Federal 
Register  notice  for  final  rule,  and  not  in 
this  notice. 

As  identified  in  this  notice,  documents 
containing  the  analyses  that  form  the 
basis  of  this  new  approach  are  found  in 
the  docket  (see  the  AOOIWSSCS  section 
of  this  notice). 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  parties 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  new  approach  being  considered  for 
determining  which  process  emission 
streams  from  polypropylene  and 
polyethylene  production  plants  would 
be  subject  to  the  proposed  standards. 
OATI:  Comments.  Comments  must  be 
received  by  EPA  on  or  before  February 
21.1969. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  |anuary  28. 1989.  a  public 
hearing  will  be  held  on  February  2. 1989. 
beginning  at  lOlX)  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  Ms.  Ann  Eleanor  at  (919] 
541-5578  to  verify  that  a  hearing  wiU  be 
held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  January  28, 1989. 
AOOHESSCS:  Comments.  Submit  «vriUen 
comments  (in  duplicate  if  possible)  Ux 
Central  Docket  Section  (LE-131). 
Attention.  Docket  Number  A-82-ia  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.  Washingtoa  DC  2046a 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  the 
publtc  bearing  will  be  held  at  EPA's 


Office  of  Adminstration  Auditorium. 
Research  Triangle  Park.  North  Carolina. 
Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Ms.  Ann 
Eleanor.  Standards  Development  Branch 
(MD-13).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Carolina  27711,  telephone  number  (919) 
541-5578. 

Supplemental  Information.  The 
documents  containing  the  analyses  that 
provide  the  basis  for  the  new  approach 
being  considered  are  contained  in 
Docket  No.  A-82-19,  Docket  Items  IV- 
B-1  through  IV^-13.  Docket  No.  A-82- 
19  is  available  for  public  inspection 
between  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  at  EPA's  Centrnl  Docket 
Section.  South  Conference  Center.  Room 
4.  Waterside  Mall.  401  M  Street.  SW.. 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
TOR  nNiTHCR  infohmatkhi  contact: 
Mr.  Sims  Roy  (telephone  number  (919) 
541-5283).  Emission  Standards  Division 
(MD-13),  U.S,  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Carolina. 
•UmfMENTAItV  INFOMMATIOM: 

Proposed  Outline 

I.  Baciiground 

IL  Revision  to  Proposad  Staixiard* 

A.  Comments  of  concern  in  this  notice. 

B.  Review  of  model  plant  approach. 
C  Review  of  new  approach  being 

considered- 

1.  Continuous  emissions: 

a.  Control  of  continuous  emissions  from 
existing  process  sections. 

b.  Control  of  continuous  emissions  from 
new  process  sections. 

2.  Intermittent  emissions. 

3.  Examples. 

D.  Summary  of  analyses  behind  new 
approach: 

1.  Continuous  emissions. 

2.  Intermittent  emissions. 

B.  Impacts  of  new  approach. 

III.  Reopening  of  Public  Comment  Peiiod 

IV.  Summary 

L  Background 

On  September  30. 1987.  NSPS  were 
proposed  for  certain  types  of  polymer 
manufacturing  plants  (52  FR  36678).  The 
proposed  standards  would  limit 
emissions  of  VOC  from  new.  modified, 
and  reconstructed  polypropylene, 
polyethylene,  polystyrene,  and 
polytethylene  terephthalate)  production 
plants.  In  addition,  the  proposed 
standards  would  apply  to  certain 
sources  in  polymer  production  plants 
that  produce  copolymers  consisting  of  at 
least  50  percent  by  weight  of  ethylene, 
propylene,  or  bis-{2- 
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hydroxylethyl)terephthalate.  or  at  least 
80  percent  by  weight  of  styrene.  The 
proposed  standards  also  cover  fugitive 
equipment  leak  sources  in  all  of  these 
plants  except  those  producing 
poly(ethylene  terephthalate)  (PET)  or 
PET  copolymers. 

A  public  comment  period  was 
provided  in  the  September  30, 1987, 
Federal  Register  notice  until  December 
10. 1987.  This  comment  period  was 
extended  until  February  8. 1988.  upon 
request  by  the  Chemical  Manufacturers 
Association  (52  FR  47032).  A  public 
hearing  was  requested  and  was  held  on 
November  16. 1987.  Fourteen  comment 
letters  were  received,  all  from  industry 
sources.  A  wide  range  of  comments 
were  received  pertaining  to  such  items 
as  the  definition  of  affected  facility,  the 
feasibility  of  applying  refrigerated 
condensers  to  emission  streams 
containing  water,  and  the  use  of  flow 
monitors.  This  notice  addresses  one  set 
of  comments,  which  expressed  concern 
about  the  flexibility  of  certain  sections 
of  the  regulation.  These  comments  are 
described  in  the  next  section.  As  noted, 
the  Agency  received  numerous 
comments  on  other  parts  of  the 
proposed  standard.  These  other 
comments  received  on  the  September  30. 
1987,  Federal  Register  notice  will  be 
considered  before  the  final  rule  is 
published  and  will  be  responded  to  in 
the  Federal  Re^ster  notice  for  the  final 
rule. 

Because  of  the  changes  being 
considered  and  EPA's  desire  to  ensure 
that  the  standards  are  based  on  the 
most  complete  and  accurate  information 
available,  EPA  is  reopening  the  public 
comment  period  until  February  21. 1989. 
The  EPA  will  consider  only  those 
comments  that  pertain  to  the  new      | 
approach  being  considered  in  this 
Federal  Register  notice  for  determining 
which  process  emissions  from 
polypropylene  and  polyethylene 
manufacturing  plants  would  be  subject 
to  the  proposed  standards;  the  comment 
period  for  all  other  aspects  of  the 
rulemaking  ended  February  8, 1988. 

11.  Revision  to  Proposed  Standards 

.4.  Comments  of  Concern  in  this  Notice 

Numerous  conuneots  were  received 
concerning  the  use  of  model  plants  as 
the  basis  for  categorizing  the 
polyprophylene  and  polyethylene 
segments  of  the  industry.  Most  of  these 
comments  expressed  cdfecem  over  tbe 
lack  of  flexibility  of  the  proposed 
standards  in  dealing  with  process 
changes  in  these  two  segments  of  tbe 
industry,  stating  that  model  plant 
derived  standards  do  aot  take  into 
account  changes,  in  old  processes  or 


new  emerging  processes.  Several 
commenters  pointed  out  that  process 
changes  in  some  existing  processes  have 
reduced  the  VOC  concentration  in 
certain  streams  to  such  a  low  level  that 
the  cost  of  control  is  no  longer 
reasonable  considering  the  reduced 
emissions.  One  commenter  pointed  out 
that  not  all  polypropylene  processes 
were  represented  by  the  model  plants, 
while  several  others  identified  modified 
processes  that  are  no  longer  represented 
by  the  model  plant  and  its  emission 
characteristics.  Another  commenter 
pointed  out  a  situation  in  which  the  type 
of  product  was  changed  from  a  high 
density  polyethyylene  (HDPE)  to  a  low 
density  poiyethlene  (LDPE)  so  that  the 
regulations  that  would  apply  are  now 
different,  but  the  production  process  and 
its  emission  characteristics  have 
remained  essentially  the  same. 
According  to  this  commenter,  the 
application  of  the  standards  based  on 
the  new  product  are  not  appropriate. 
Other  concerns  expressed  about  the 
model  plant  approach  were  that  it  would 
give  unfair  trade  advantages  to  those 
companies  whose  processes  served  as 
the  basis  for  a  model  plant  and  that  it 
does  not  adequately  consider  low  VOC 
concentration  streams  or  copolymer 
plants.  Commenters  suggested  two 
alternatives  to  the  model  plant  based 
approach  for  the  standards  for 
polypropjrlene  and  polyethylene:  (1)  An 
approach  that  would  be  based  on 
system  pressure  and  (2)  a  generic 
stream-by-stream  approach  where  cost 
effectiveness  of  control  would  be 
considered. 

In  considering  these  comments  and 
other  information  provided  by  the 
commenters,  the  Agency  identified  at 
least  two  other  concerns  with  using 
model  plants  to  describe  the 
polypropylene  and  polyethylene 
segments.  First  the  Agency  is  concerned 
that  the  apparent  rapid  process  changes 
in  the  polypropylene  and  polyethylene 
industry  may  be  creating  new  emission 
streams  from  process  sections  that 
previously  had  none  or  may  be 
increasing  emissions  from  process 
sections  that  previously  had  very  little. 
The  rapid  changes  in  these  industries 
may  be  undermining  the  reasonableness 
of  using  the  model  plants  described  in 
the  background  information  document 
(BID)  (EPA-450/3-83-019a)  as  die  basis 
for  determining  which  streams  to 
control.  This  could  result  not  only  in  tbe 
control  of  emissions  that  are  no  longer 
cost  effective  to  control  (as  painted  out 
by  the  commenters).  but  could  also 
allaw  new  or  larger  emission  streams  to 
go  unoontreUed  n^eo  they  ast  in  fact 
cost  effective  to  controL  Second,  siaoe 


the  proposed  standards  apply  to  certain 
specified  process  sections,  process 
standards  do  not  exist  to  control 
emissions  from  "new"  process  sections 
that  may  be  incorporated  into  newer 
designs.  For  example,  new  information 
provided  in  the  comments  revealed  that 
some  polyethylene  plants  using  the 
UNIPOL  technology  now  have  a 
material  recovery  process  section.  JTie 
UNIPOL  process  used  to  develop  the 
model  plant  for  LDPE.  low  pressure 
processes,  however,  did  not  have  a 
material  recovery  process  section. 

In  another  general  comment,  it  was 
suggested  that  the  proposed  exemption 
for  emergency  releases  emitted  from 
both  LDPE  high  and  low  pressure  plants 
and  from  MDPE  gas  phase  plants  be 
extended  to  other  types  of  polymer 
manufacturing  plants.  Fmally.  an 
exemption  level  was  requested  for  very 
small  emission  streams  from 
polypropylene  and  polyethylene  plants. 
Though  not  directly  related  to  the 
flexibility  issue  or  the  model  plant 
approach,  the  incorporation  of  an 
annual  emission  rate  cutoff  for  small 
streams  is  now  being  considered  for 
continuous  emissions.  As  discussed 
later,  the  Agency  does  not  believe  this 
cutoff  is  appropriate  for  intermittent 
emissions. 

The  Agency  considered  three  basic 
options  for  addressing  the  concerns 
identified  above  that  were  raised  by  the 
industry  and  the  Agency  for  the 
polypropylene  and  polyethylene 
segments  of  the  industry.  These  options 
were:  (1)  Develop  additional  model 
plants  to  cover  new  and  modified 
processes  identified  by  the  commenters; 
(2)  redefine  the  model  plants  on  the 
basis  of  system  pressure:  and  (3) 
develop  a  generic  approach  that  would 
eliminate  the  need  for  defining  model 
plants.  For  each  of  these  options,  the 
Agency  also  examined  the  feasibility 
and  desirability  of  adding  a  small 
annual  emission  rate  cutoff  and  a  low 
VOC  concentration  cutoff. 

The  Agency  considered  the  feasibility 
of  each  option  as  a  basis  for  developing 
standards  and  the  responsiveness  of  the 
option  to  the  concerns  raised  by 
industry  and  the  Agency.  In  general,  the 
Agency  concluded  that  developing 
additional  model  plants  to  cover  new 
and  modified  processes  was  technically 
feasible.  This  effort  would  require  a 
substantial  amount  of  information 
gathering,  and  woidd  likely  result  in  a 
substantial  increase  in  the  number  of 
model  plants.  The  Agency  was 
somewhat  concerned  that  this  option 
might  lead  to  developing  plant-.specifjc 
standasds  rather  than  a  natioaal 
standard  A  brief  examination  of 
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available  information  on  system       • 
pressure  and  emissions  led  the  Agency 
to  the  conclusion  that  this  option  was 
unlikely  to  be  feasible.  The  information 
examined  by  the  Agency  did  not  show  a 
relationship  between  system  pressure 
and  emissions.  In  addition,  the  amount 
of  material  recovery  practiced,  which  is 
not  directly  related  to  system  pressure, 
a^ects  total  emissions  and  emission 
characteristics  of  downstream  emission 
sources.  Thus,  the  Agency  did  not 
pursue  this  option  any  further.  Lastly, 
the  Agency  concluded  that  a  generic 
approach  that  does  not  rely  on  defining 
model  plants  could  be  developed.  After 
examining  various  emission  stream 
characteristics  and  the  cost  of 
controlling  various  streams,  the  Agency 
determined  that  a  generic  approach 
could  be  implemented. 

Next,  the  Agency  considered  the 
responsiveness  of  the  two  options 
determined  to  be  feasible  to  the 
concerns  identified  by  the  industry  and 
the  Agency.  The  Agency  concluded  that 
developing  additional  model  plants 
could  alleviate  most  of  the  concerns.  For 
example,  new  model  plants  could  be 
added  to  describe  (1)  the  UNIPOL 
process  with  a  material  recovery 
section:  (2)  the  modi  Tied  HDPE  process 
that  now  produces  LDPE;  and  (3)  all 
polypropylene  production  processes 
rather  than  two.  By  adding  new  model 
plants,  many  of  the  dilute  streams  for 
which  industry  claims  the  cost  of  control 
is  not  cost  effective  can  be  more  directly 
considered.  If  sufficient  model  plants  are 
described,  then  the  concern  over  unfair 
trade  advantages  to  companies  whose 
processes  served  as  the  basis  for  a 
model  plant  stiould  be  reduced. 
However,  the  model  plant  option  could 
become  cumbersome  since  the  Agency 
would  have  to  continue  to  add  new 
model  plants  as  new  processes  are 
developed  in  the  future  when  the  rule  is 
reviewed.  While  this  option  alleviates 
many  of  the  concerns,  it  does  not  really 
address  the  root  cause  of  many  of  these 
concerns,  which  is  the  rapidly  changing 
nature  of  the  processes  within  the 
polypropylene  and  polyethylene 
segments  of  the  industry. 

The  generic  approach  addresses  all  of 
the  concerns  as  well  as.  if  not  better 
than,  does  the  model  plant  option.  For 
example,  the  generic  approach  now 
directly  considers  the  VOC 
concentration  of  emission  streams  in 
making  the  control/no  control  decision 
rather  than  relying  on  the  average 
concentration  of  emissions  from  a 
process  section  in  a  model  plant.  This 
approach  addresses  in  a  much  better 
manner  industry  concern  over  control  of 
low  VOC  concentration  streams.  As 


another  example,  it  may  not  be  realistic 
to  describe  sufficient  model  plants  in 
order  to  eliminate  the  concerns  that  may 
arise  when  one  company's  process  is 
used  to  describe  a  model  plant.  A 
generic  approach  focusing  on  certain 
stream  characteristics  would  provide  a 
"level  playing  field"  for  all  processes.  In 
addition,  by  not  relying  on  model  plants 
and  their  specific  emission 
characteristics  and  by  focusing  on 
generic  aspects  of  emission  streams 
(VCX;  concentration,  annual  emissions, 
nature  of  the  release],  the  Agency 
believes  the  generic  approach  provides 
the  flexibility  needed  to  eliminate 
concern  over  the  rapid  process  changes 
in  these  two  segments  of  the  industry. 

While  both  options  are  feasible,  the 
Agency  believes  a  generic  approach  is 
more  responsive  to  the  concerns  raised 
than  is  the  development  of  additional 
model  plants,  and  therefore  has  selected 
this  option  for  determining  which 
process  emissions  from  polypropylene 
and  polyethylene  plants  would  be 
subject  to  the  proposed  standards.  This 
new  approach  is  based  on  the  same 
information  that  was  used  in  developing 
the  standards  that  were  proposed  on 
September  30, 1987,  but  reformats  that 
information  to  provide  the  basis  for  a 
generic  approach  for  these  two  types  of 
polymers. 

The  Agency  is  not  considering 
changing  the  model  plant  basis  for 
determining  which  streams  from  the 
polystyrene  and  PET  segments  of  the 
industry  would  be  subject  to  the 
proposed  standards.  The  major  factor  in 
the  decision  to  use  a  generic  approach 
for  determining  which  polypropylene 
and  polyethylene  emission  streams  to 
control  is  the  rapidly  changing  nature  of 
the  production  processes  used  in  these 
segments  of  the  industry.  In  contrast  to 
the  polypropylene  and  polyethylene 
segments  of  the  industry,  the  production 
processes  used  in  the  manufacture  of 
polystyrene  and  PET  do  not  appear  to 
be  undergoing  rapid  changes.  This 
suggests  that  the  model  plants  used  to 
describe  polystyrene  and  PET 
production  processes  and  their 
emissions  are  still  as  reasonable  as 
when  they  were  initially  developed. 
Industry  comments  indicated  that  it  was 
the  polypropylene  and  polyethylene 
segments  of  the  industry  where  the 
model  plant  approach  was  a  problem. 
(One  commenter  did  question  the 
representativeness  of  the  polystyrene 
model  plant  for  its  process,  but  did  not 
question  the  model  plant  approach.  The 
Agency  will  respond  to  this  comment 
regarding  the  polystyrene  model  plant  in 
the  Federal  Register  notice  for  the  Hnal 
rule.)  For  these  reasons,  the  Agency 


continues  to  believe  that  model  plant 
based  standards  are  appropriate  for 
polystyrene  and  PET  production 
processes. 

In  the  remainder  of  this  notice,  the 
model  plant  approach  is  reviewed  first 
(Part  B).  This  review  will  enable  the 
reader  to  understand  better  the 
relationship  of  the  new  approach  with     i 
the  model  plant  approach.  In  Part  C.  the  ' 
new  approach  for  determining  which 
polypropylene  and  polyethylene 
emissions  would  be  subject  to  the 
proposed  standards  is  described.  | 

followed  by  examples  that  illustrate 
some  of  the  differences  between  the  two 
approaches.  The  purpose  of  Part  C  is  to 
describe  the  new  approach  being 
considered  in  a  straightforward  factual 
presentation.  The  rationale  and 
analyses  that  led  the  Agency  to  select 
particular  aspects  of  this  approach  are 
summarized  in  Part  D.  The  projected 
impacts  of  the  new  approach  are 
presented  in  part  E. 

B.  Review  of  Model  Plant  Approach 

Based  on  information  obtained  from 
industry  prior  to  proposal,  a  number  of 
processes  for  producing  polypropylene 
and  polyethylene  were  identified.  These 
processes  were  used  to  identify  six 
generic  or  "model"  plants.  To  the  best  of 
EPA's  knowledge,  which  was  based  on 
information  from  the  industry,  these  six 
model  plants  were  represents tivea>f  the 
processes  that  would  be  affected  by  the 
proposed  standards.  Further,  EPA  did 
not  expect  that  these  processes  would 
change  very  much.  Thus,  appropriate 
industry-wide  standards  could  be  based 
on  the  stream  characteristics  associated 
with  each  model  plant. 

In  developing  the  proposed  standards, 
the  Agency  identiHed  five  generic 
process  sections  that  could  be  a  part  of 
each  polymer  production  plant.  These 
process  sections  are  raw  materials 
preparation,  polymerization  reaction, 
material  recovery,  product  finishing,  and 
product  storage.  Each  model  plant's 
emissions  were  identified  as  to  the 
process  section  from  which  they  were 
emitted.  For  analysis  purposes, 
continuous  emission  streams  within  a 
process  section  were  combined  with 
each  other  to  yield  a  single  combined 
stream.  Similarly,  intermittent  emission 
streams  within  a  process  section  were 
combined  with  each  other,  except  for 
emergency  (decomposition]  releases 
which  were  analyzed  separately. 

Standards  were  proposed  for  those 
process  sections  whose  emissions  were 
found  to  be  cost  effective  to  control. 
Such  process  sections  were  found  to  be 
cost  effective  to  control  based  on  one  of 
the  following  cost  scenarios:  (1)  Being 
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controlled  by  its  own  control  device,  or 
(2)  being  combined  with  streams  from 
other  process  sections  on  both  a  process 
line  basis  and  a  whole  plant  basis.  For 
each  process  section  proposed  for 
control,  an  uncontrolled  emission  rate 
cutoff  was  provided.  If  a  process 
section's  uncontrolled  emissions  were 
less  than  the  cutoff  level  the  Agency 
determined  that  control  would  not  be 
cost  effective  and.  thus,  that  process 
section  would  be  exempt  from  the 
standards. 

The  cutoff  levels  proposed  were  the 
result  of  an  analysis  to  identify  the 
uncontrolled  emission  level  below 
which  the  cost  of  control  is 
unreasonable  in  light  of  the  small 
amount  of  VOC  emission  reduction  (see 
Docket  Item  U-B-85].  This  analysis 
assumed  that  VOC  emissions  from  each 
process  section  would  be  controlled 
either  by  their  own  control  device  if  the 
process  section  is  constructed,  modified, 
or  reconstructed  by  itself  or  by  a  shared 
control  device  (i.e.,  a  control  device 
controlling  emissions  from  the  other 
process  sections  for  which  standards 
were  recommended]  if  the  process 
section  is  part  of  a  constructed, 
raodiHed.  or  reconstructed  process  line 
or  plant.  Sonne  pttjcess  sections  were 
assumed  to  have  their  own  control 
device  even  when  constructed  as  part  of 


a  new  process  line  because  of  the  flow 
characteristics  of  their  VOC  emissions 
The  distribution  of  new  individual 
process  sections,  process  lines,  and 
plants  was  estimated  for  each  model 
plant  and  represented  the  "most  likely 
growth"  distribution.  The  emissions 
from  each  process  section  were  reduced 
by  lower  the  flow.  (Where  a  shared 
control  device  was  assumed,  the  flows 
and  emissions  from  the  other  process 
sections  were  assumed  to  remain  at 
their  model  plant  levels.)  At  the  same 
time,  the  cost  of  the  control  device  was 
reduced  to  correspond  to  the  process 
section's  reduced  flow  and  emissions. 
Emission  levels  were  reduced  for  each 
process  section  until  the  incremental 
cost  of  control  associated  with  the  most 
likely  growth  distribution  for  that  model 
plant  became  unreasonable  with  regard 
to  the  VOC  emission  reduction 
achieved. 

C.  Review  of  New  Approach  Being 
Considered 

The  approach  presented  below  is 
generic  in  that  the  standards  are  no 
longer  linked  to  specified  model  plants, 
but  would  apply  to  any  polypropylene  or 
polyethylene  production  process 
regardless  of  how  well  thie  particular 
production  process  is  represented  by  the 
specific  production  process  sequences  of 
the  model  plants.  As  noted  earlier. 


process  sections  are  retained  as  the 
affected  facility.  Under  the  new 
approach,  any  existing  process  section 
thai  is  modified  or  reconstructed 
becomes  an  affected  facility  subject  to 
the  proposed  standards.  Similariy.  any 
newly  constructed  process  section  at  an 
existing  plant  or  a  new  plant  would  also 
be  an  affected  facility  subject  to  the 
proposed  standards. 

The  new  approach  affects  both 
continuous  and  intermittent  emissions 
from  all  affected  facilities.  Table  la 
summarizes  the  new  approach  for 
continuous  emissions  from  modified  and 
reconstructed  affected  facilities,  while 
Table  lb  summarizes  the  new  approach 
for  new  affected  facilities  and  for 
concurrently  constructed  and  modified 
or  reconstructed  affected  facilities. 
Table  3  summarizes  the  new  approach 
for  intermittent  emissions  from  new. 
modified,  and  reconstructed  affected 
facilities.  The  new  approach  for 
continuous  emissions  is  discussed  first, 
followed  by  a  discussion  of  the  new 
approach  for  intermittent  emissions. 
These  discussions  are  then  followed  by 
two  examples.  The  rationale  and 
analyses  that  led  the  Agency  to  consider 
the  new  approach  for  both  continuous 
emissions  and  intermittent  emissions 
are  summarized  later  in  this  notice  in 
PartD. 


Table  ia.~SuMMARY  of  New  Approach  for  Oeterm««ng  Which  Continuous  Emissions  From  Modified  and  Reconstruct- 
ed Affected  Faouties  at  Polypropylene  and  Polyethylene  Plants  Would  Be  Subject  to  the  Proposed  Standards 


A  Exompfions: 

1  No  cooeol  o<  indMiduri  steams  «Mih  inxNiirollad  Minud  VOC  «fnsa»nt 

2- No  conlral  of  MMduil  streams  <M»i  VOC  ooncentralKxw  leas  Swi  0  10 

B  09nftal  indliiMuH  MMiiN  wriSi  So««  ol  •  scfm  or  less  (except  tor  Oiom 

C.  Comrol  ae%  ierto  20  ppMv.  m^mcIwhw  «  Im«  stnogent)  eadi  indMdual 


Ihwi  1.6  Mg/yr. 
VOCt>y  weighl 
a*  inkcaled  above) 
stream  as  loNows: 


Procedures' 


1  Sum  all  streams  ^•^t^  VOC  mietghl  peroent  within  me  ««>pkca- 
bte  weight  peroer«  range  from  aM  coocunerrl  modified  wid 
reconstructed  laoMae  at  a  plant  site 

2.  Caloiala  total  uncontrolled  arvxjal  emissions  after  modrfica- 
lion  or  reconstruction  lor  each  weight  percent  range. 

3  Calculate  composite  VOC  concentration  (weight  percent)  lor 
streams  m  the  0  10  to  less  than  5.5  aveight  percent  range 
and  tor  streams  »<  the  5  5  to  less  than  20  weight  percent 
range  tMtore  and  after  modrfication  or  reconstruction. 


«   Select  the  higher  of  the  two  VOC  concentrations  tor  each 
weight  percent  rate 


Afifiicdble  waigM  percont 


O.ie  <5.5. 


5  5  <^20 

1.  If  total  oontewd 
uncoritroSed  emissions 
are  equal  to  or  greater 
than  CTE.  control. 

2.  If  total  combined 
uncondoned  ermssaons 
are  less  ttian  the  CTE*. 
control  only  iryJividual 
streams  with  volume 
flow  rates  of  8  scfm  or 
less 

20  to  too 


Conlfol/No  Cortfrol  Ciiluria 


1.  If  total  combined  uncontrolled  envsstons  are  equal  to  or  goaloi  than 
the  calculated  thresttold  emssons  (CTE)  *^  control 


2.  If  total  combned  urxxxitroKed  emasions  are  less 
control  only  ndnndual  streams  with  volume  flow 
less. 


than  the  CTE*. 
of  8  scfm  or 


1.  It  total  combined  uncontrofled  enassions  are  equal  to  or  greater  tt*an 
18.2  Mg/yr.  control 
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ProcaduTM* 

Apptcabia  iwaighl  paroaiM 
ranga 

Confroi/No  Control  OMaria 

&  CMoututt  ttw  thraahoM  wnmiona  lor  ttw  0.10  to  Isn  than 
5.5  w«gM  pwcwn  rwiga  and  tor  liw  5.5  to  lM«  than  20 
weight  panMni  ranga  uaing  tha  raapactM*  compoaMa  VOC 

oorcantraaon  aalacAad  atova. 

^  H  total  combined  uncontroMed  emissions  ar«  less  than  18.2  Mg/yr, 
control  in  ar«y  control  device. 

*  Oo  not  include  inctvidual  sliaama  excluded  urtder  "Exempttons"  In  the 
o(  leaa  tMn  16  Mg/yr  and  Ihoaa  laith  a  VOC  uuncetKiBlion  at  laaa  than  0.10 
*See  Table  2  lor  equations  to  be  uaed  in  calculating  Ihraehold  emiaaiona. 


ctfculation  procedures.  Exempted  streams  are  Swaa  with  uiimnUoled  annual  amiiwona 


by 


Table  lb.— Summary  of  New  Approach  for  Determining  Which  Continuous  Emissions  From  New  Affected  Facilities  and 
Concurrently  Constructed  and  Modified  or  Reconstructed  Affected  FAauTiES  at  Polypropylene  and  Polyethyl- 
ene Plants  Would  Be  Subject  to  the  Proposed  Standards 


A.  Exampttona: 

1.  No  conkolotlndMdual  streams  with  uncontroMed  annuel  VOCenwawns  less  than  1.6  Mg/yr. 

^  For  modMad  wd  raoonslnjclsd  aHaded  taolitiea  only,  no  control  cH  indMdual  sftaama  with  VOC  conoentrationa  leaa  ttian  0.10  percent  VOC  by  weight 
&  Coneol  indMdual  siraema  with  llowa  ol  B  adm  or  leaa  (except  tar  Ihoee  exempted  as  indtoated  above). 
C  Conmi  96%  (or  to  20  ppmv,  wWchevar  la  leaa  sthngant)  each  IndMdual  smlaaion  straam  as  lollows: 


Prooedwa* 


U)nVOI/nO  OOnVOI  cnHns 


1.  Sumai  tlTMrrw  w 
bis  woiQ^  pwocnt 
oonMnidwl, 


ttt  VOCwtighl  pwc^m  wtthin  ih«  i<)pic*- 
rsnQS  front  iM  ntw  or  96t  of  oonctfrontfy 
snd  fKondmclMJ  fscMtes  ■!  a  p4ml 


0<5J. 


2.  Calculafia  total  unoonaoled  annual  amiasiona  tor  each 

a. 


5<6<20. 


v\A#  coftoenvaaon  fwaiyw  pereerai  vor 
In  Vie  5.5  to  leaa  9ian  20  weight  paroent  ranga. 


4.  CifculBia  the  threshold  imlaalons  tor  the  5.5  to  leea  thwi  20 
weight  percent  range  uaing  tie  corryosite  VOC  concentre- 
Ion. 


20  to  100.. 


1.  N  total  oomblnad  unconiroled  eiwssione  are  equal  to  or  greater  than 
47  Mg/yr.  control 

2.  N  total  combined  unconaoted  enxssions  are  leas  then  47  Mg/yr, 
control  only  IndMdual  sfreems  with  volume  flow  ratea  ol  8  acqm  or 

1.  M  total  corwbined  uncontrolled  emiasions  are  equal  to  or  greeter  than 
caicuiaiad  weenoto  enaaaana  (i<  i  tr,  conwoL  

2.  H  total  combined  unconadtod  smiesione  are  laaa  than  the  CTE. 
control  only  IndMdual  straama  with  voluma  Now  ratea  c«  8  acftn  or 

1.  H  total  combined  uncontrolled  emNsions  sre  equal  to  or  greeter  than 
18.2  Mg/yr.  oonaoL 

2.  H  total  combined  uncontroMed  emiaaions  are  leaa  Sian  18.2  Mg/yr. 
oor^rol  In  any  control  device. 


etna  excluded  under  "Exempttona"  in  the 
modMled,  and  reconetructed  atftected  lao 


'  Do  rwt  include  ntvidual 
ol  leee  then  1.6  Mg/yr  Irom  new, 
modMed  or  reconetructed  aflected 

*  Equaiione  7.  8,  or  9  as  appropriate,  in  Table  2  ara  to  be  uaad  In  caltulBtIng  threahoW  emissiona. 

Table  2.— Threshold  Emissions 
Equations 


VOC 

TTweehold 
Emiasions  (Mg/ 

Equation 

Nwnber 

i.«oncerwaion  oi 
Combmed  Streem 
(Wei^PeroenQ 

0. 10  <  0.1 2 

(ax  164) — 

(bx  47.3) +96.4-. 
(Cx24  8)  +  68.5_ 
(dx  531) +  52.4™ 
47  +  30  (0.6-wl 
percent  VOC). 

47 _.. 

(ex  601) +  30.9... 
(fx  324) +  25.0... 
(gx  125)  + 18.2  .„ 

0.12<0.20 

02<0.3 

0J<0.4 

0.4<0.6 

0.6  <  5.5. — 

5.5<7  0 

7.0<9.0 

9.0  <  20.0..- 

c  • 


I  • 


procedurea.  Exempted  streema  are  thoee  wHh  unoonkoled  annual  emissions 
those  with  VOC  conoentrationa  less  than  0.10  percent  VOC  by  weight  trom 


Table  3.— Summary  of  New  Approach 
FOR  Determining  Which  Intermit- 
tent Emissions  From  New,  Modified, 
OR  Reconstructed  Affected  Facili- 
ties WOULD  Be  Subject  to  the  Pro- 
posed Standards 


tjht  percent 
(0.4  •  DcIgH  percent  ««)>•< 

L^elaH  percent  VPC  J     ' 
Betght  percent  VOC 


k 


9.0      f-^ 
iatit  percent  VOC  J 


etjnt  percent  VK 


•  1 


Type  ol  emissions 

Control  Detenianetion 

Dticomposition 

None:  no  control 
required 

Overpressunzations 

Control 

other  man 

decompositions' 

Stan-i4).  snut-down, 

Conaol 

mamterwirK^e  purges. 

and  ottier  normal 

process  releases. 

•  Excludes  emnsaons  ttiat  occur  during  attempts  to 
prevent  a  decomposition. 

■  Includes  emissions  tt\ai  occur  during  attempts  to 
prevent  a  deconposition. 
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1.  Continuotu  Emissions 

As  seen  in  Tables  la  and  lb,  certain 
individual  (x>ntinuou8  emission  streams 
may  be  exempted  from  any  control. 
These  exemptions  are  based  on  either 
an  uncontrolled  small  annual  emission 
rate  cutoff  or  low  VCX]  concentration 
(weight  percent)  cutoff.  (As  defined  in 
the  proposed  rule,  "uncontrolled"        ^ 
emissions  refer  to  the  emissions  that 
would  be  emitted  to  the  atmosphere  in 
the  absence  of  any  add-on  control 
devices,  but  after  any  material  recovery 
devices  that  constitute  part  of  the 
normal  material  recovery  operations  in 
a  process  line  where  potential  emissions 
are  recovered  for  recycle  or  resale.) 
Once  a  continuous  emission  stream  has 
been  exempted  by  one  of  these  two 
criteria,  it  is  no  longer  considered  in  any 
procedtuv  to  determine  whether  any  of 
the  remaining  continuous  emission 
streams  are  to  be  controlled.  Note  that 
these  individual  stream  exemptions 
apply  only  to  continous  emission 
streams;  they  do  not  apply  to     " 
intermittent  emission  sbvams. 

The  determination  of  whether  the 
remaining,  nonexempt  continuous 
emission  streams  are  to  be  controlled  is 
based  on  uncontrolled  annual  emissions, 
VOC  concentration  (weight  percent), 
and  flow  rate  (scfm).  All  nonexempt 
continuous  emission  streams  are 
grouped  into  one  of  three  VOC 
concentration  weight  percent  ranges — 0 
to  less  than  5.5,  5.5  to  less  than  20,  and 
20  or  greater — to  determine  whether 
control  is  required.  Continuous  emission 
streams  within  each  weight  percent 
range  would  be  combined  across  all 
concurrently  constructed,  modified,  and 
reconstructed  process  sections  at  a  plant 
to  calculate  total  uncontrolled  annual 
emissions.  For  those  streams  with 
individual  VOC  concentrations  between 
5.5  and  20  percent  VOC  by  weight,  the 
weight  percent  VOC  concentration  of 
the  combined  stream  would  be 
calculated.  Where  the  affected  facilities 
at  an  existing  plant  are  only  modified  or 
reconstructed  process  sections  (i.e.,  no 
new  process  sections  are  constructed 
concurrently),  the  weight  percent  VOC 
concentration  of  the  combined  stream 
would  also  be  calculated  for  continuous 
emission  streams  with  individual  VOC 
concentrations  between  0.10  and  less 
than  5.5  weight  percent  VOC  6t)m 
modified  and  reconstructed  affected 
facilities.  The  Agency  is  proposing  to 
define  "concurrent"  to  mean  the 
construction,  modification,  or 
reconstruction  of  affected  facilities  that 
is  commenced  or  completedwithin  a 
two  year  period  after  the 
.  commencement  date  of  the  construction 


modification,  or  reconstruction  of  an 
affected  facility. 

Control  of  all  nonexempt  continuous 
emission  streams  within  a  weight 
percent  range  would  be  required  if  the 
sum  of  uncontrolled  annual  emissions 
from  all  nonexempt  continuous  emission 
streams  in  that  weight  percent  range  is 
equal  to  or  greater  than  the  annual 
threshold  emissions  applicable  for  that 
weight  percent  range.  If  the  sum  of 
imcontrolled  annual  emissions  is  less 
than  the  applicable  annual  threshold 
emissions,  the  continuous  emission 
streams  within  that  weight  percent 
range  would  not  be  required  to  be 
controlled,  except  as  discussed  in  the 
following  paragraph. 

Under  the  new  approach,  individual 
continuous  emission  streams  with  flows 
of  8  scfm  or  less  would  still  be  required 
to  be  controlled  even  when  the  simi  of 
uncontrolled  annual  emissions  for  that 
weight  percent  range  is  less  than  the 
applicable  annual  threshold  emissions. 
Tlie  Agency  believes  that  these  low  flow 
streams  can  be  controlled  in  an  existing 
or  otherwise  available  control  device. 
This  is  based  on  an  analysis  (see  Docket 
Item  IV-B-7)  that  shows  flows  of  8  scfm 
or  less  represent  a  small  fraction  of  total 
excess  capacities  of  control  devices 
expected  to  be  found  at  polymer 
manufacturing  plants.  The  new 
approach  does  not  require  that  these 
low  flow  streams  meet  the  98  percent 
reduction  (or  to  20  ppmv,  whichever  is 
less  stringent)  standard.  (Low  flow 
streams  that  are  in  a  weight  percent 
range  whose  total  uncontrolled  annual 
emissions  are  equal  to  or  greater  than 
the  applicable  annual  threshold 
emissions  would  be  required  to  be 
controlled  by  98  percent  reduction  or  to 
20  ppmv,  whichever  is  less  stringent.) 
Such  control  could  take  place  in  a  flare, 
incinerator,  boiler,  or  other  control 
device  located  at  the  plant  site.  Note 
that  this  low  flow  requirement  results  in 
all  nonexempt  continuous  emission 
streams  in  the  20  to  1(X)  weight  percent 
range  being  controlled  regardless  of  the 
total  imcontrolled  annual  emissions 
because  all  individual  streams  twith  less 
than  18.2  Mg/yr  of  emissions  and  a  VOC 
concentration  of  at  least  20  percent  VCX! 
also  have  flows  of  less  than  8  scfm. 

The  follot^ring  paragraphs  explain  in 
more  detail  how  this  new  approach 
would  be  implemented  for  determining 
which  continuous  emissions  from 
modified  or  reconstructed  process 
sections  and  horn  new  process  sections 
are  subject  to  control. 

a.  Control  of  Continuous  Emissions 
from  Existing  Process  Sections.  Prior  to 
any  changes  to  an  existing  process 
section  that  could  conceivably  be  • 


modification  or  reconstruction,  an 
owner  or  operator  of  the  subject  process 
section  would  be  required  to  identify 
each  individual  continuous  emission 
stream  in  the  subject  process  section 
and  to  measure  each  stream's  VOC 
concentration  (weight  percent).  For 
process  sections  that  are  modified  or 
reconstructed  imder  the  Clean  Air  Act 
the  owner  or  operator  would  then 
determine  which  emission  streams  in 
the  affected  facilities  to  control  as 
outlined  in  Table  la  and  as  described  in 
Steps  1  through  5  below.  Except  as 
noted  in  Step  1,  all  annual  emissions, 
flows,  and  VCXI  concentrations  used  for 
determining  whether  control  is  required 
are  those  values  after  the  modification 
or  reconstruction  has  been  made.  Where 
more  than  one  process  section  is 
modified  or  reconstructed  conciurently. 
the  emissions  from  all  such  concurrently 
modified  or  reconstructed  affected 
facilities  are  combined,  as  outlined 
below  in  Steps  3.  4,  and  5,  for  purposes 
of  determining  which  emission  streams 
would  be  controlled. 

Step  1.  Exemption  for  individual 
continuous  emission  streams.  Based  on 
annual  emissions  after  the  modification 
or  reconstruction,  each  individual 
continuous  emission  stream  with  an 
uncontrolled  annual  emission  rate  of 
less  than  1.6  Mg/yr  that  is  in  an  affected 
facility  would  be  exempt  from  any 
control  requirements.  Each  individual 
continuous  emission  stream  with  a  VOC 
concentration  less  than  0.10  weight 
percent  that  is  in  an  affected  facility 
-^ould  also  be  exempt  fit)m  any  control 
rt^quirements.  The  VOC  concentration  to 
b#  used  for  determining  whether  an 
individual  stream  is  exempt  from  control 
is  the  higher  of  the  two  VOC 
concentrations  (that  measured  prior  to 
the  modification  or  reconstruction  or 
that  which  occurs  after  modification  or 
reconstruction).  The  selection  of  the 
higher  of  the  two  VOC  concentrations  is 
to  discoivage  dilution  of  streams  during 
the  modification  or  reconstruction 
process  that  would  exempt  from  control 
streams  that  othenvise  should  be 
controlled  and  could  be  controlled  cost 
effectively. 

Once  an  individual  stream  has  been 
exempted  on  one  of  the  two  bases 
identified  in  this  step,  it  is  no  longer 
considered  in  any  of  the  calculation 
procedtu^s  identified  below.  Thus,  the 
following  steps  and  the  resulting 
control/no  control  decisions  apply  only 
to  all  remaining  nonexempt  individual 
continuous  emission  streams. 

Step  2.  Control  of  "low  flow" 
continuous  emission  streams.  Each 
individual  continuotu  emission  stream 
vrith  a  flow  rate  of  8  scfin  or  less  that  is 
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in  an  affected  process  facility  would  be 
required  to  be  controlied.  unless  the 
emission  stream  has  been  already 
exempted  under  Step  1.  For  streams 
with  individual  flows  of  8  scfm  or  less 
that  are  in  an  affected  facility  (or  set  of 
concurrently  modified  or  reconstructed 
affected  facilities)  whose  total  emissions 
are  required  to  be  controlled  by  96 
percent  reduction  (or  to  20  ppmv. 
whichever  is  less  stringent)  as 
determined  in  Steps  3, 4,  or  5  below, 
control  by  96  percent  reduction  (or  to  20 
ppmv.  whichever  is  less  stringent)  would 
also  be  required  for  these  low  flow 
streams.  For  streams  with  individual 
flows  of  8  scfm  or  less  that  are  in  an 
affected  facility  (or  set  of  conciurently 
modified  or  reconstructed  affected 
facilities)  whose  total  emissions  are  not 
required  to  be  controlled  by  98  percent 
reduction  (or  to  20  ppmv,  whichever  is 
less  stringent)  as  determined  in  Steps  3, 
4,  or  5  below,  control  of  these  low  flow 
streams  would  stHl  be  required. 
However,  such  control  can  take  place  in 
a  flare,  incinerator,  boiler,  or  other 
control  device  located  at  the  plant  site 
and  the  destruction  efficiency  of  the 
control  device  would  not  be  specified. 

Step  3.  Control  of  continuous  emission 
streams  with  concentrations  between 
0. 10  and  less  than  5.5  percent  VOC  by 
weight  Excluding  individual  continuous 
emission  streams  with  uncontrolled 
annual  emissions  of  less  than  1.6  Mg/yr, 
all  individual  continuous  emission 
streams  with  a  VCX^  concentration 
between  0.10  and  less  tnan  5.5  percent 
by  weight  that  are  in  an  affected  facility 
are  combined  across  all  concurrently 
modified  or  reconstructed  affected 
facilities  at  the  site,  and  the  total 
uncontrolled  annual  emissions  and  the 
VOC  concentration  (weight  percent)  for 
the  combined  stream  would  be 
calculated.  The  VOC  concentration  of 
the  combined  stream  would  then  be 
inserted  into  the  appropriate  equation  in 
Table  2  to  determine  the  threshold 
emissions.  If  the  total  combined 
uncontrolled  aruiual  emissions  are  equal 
to  or  greater  than  the  calculated 
threshold  emissions,  then  98  percent 
control  (or  to  20  ppmv,  whichever  is  less 
stringent)  would  be  required  of  all 
individual  streams  within  this  weight 
percent  range  with  individual 
uncontrolled  annual  emission  rates 
equal  to  or  greater  than  1.6  Mg/yr  that 
are  in  the  affected  process  8ection(s).  If 
the  total  combined  uncontrolled  annual 
emissions  are  less  than  the  calculated 
threshold  emissions,  then  control  of 
streams  within  this  weight  percent  range 
that  are  in  the  affected  process 
section(s)  would  not  be  required  except 
that  as  noted  in  Step  2  above. 


individual  streams  with  flows  of  8  scfm 
or  less  would  still  be  required  to  be 
controlled.  Such  control  can  take  place 
in  a  flare,  incinerator,  boiler,  or  other 
control  device  located  at  the  plant  site. 

Step  4.  Control  of  continuous  emission 
streams  with  concentrations  between 
5.5  and  less  than  20  percent  VOC  by 
weight  Excluding  individual  continuous 
emission  streams  with  uncontrolled 
annual  emissions  of  less  than  1.6  Mg/yr, 
all  individual  continuous  emission 
streams  with  a  VOC  concentration 
between  5.5  and  less  than  20  percent 
VOC  by  weight  that  are  in  an  affected 
facility  are  combined  across  all 
conciirrently  modified  or  reconstructed 
affected  facilities  at  the  site,  and  the 
total  uncontrolled  aiuiual  emissions  and 
the  VOC  concentration  (weight  percent) 
for  the  combined  stream  would  be 
calculated.  The  VOC  concentration  of 
the  combined  stream  would  then  be 
inserted  into  the  appropriate  equation  in 
Table  2  to  determine  the  threshold 
emissions.  If  the  total  combined 
uncontrolled  aimual  emissions  are  equal 
to  or  greater  than  the  calculated 
threshold  emissions,  then  96  percent 
control  (or  to  20  ppmv,  whichever  is  less 
stringent)  would  be  required  of  all 
individual  streams  within  this  weight 
percent  range  with  individual 
uncontrolled  annual  emission  rates 
equal  to  or  greater  than  1.6  Mg/yr  that 
are  in  the  affected  process  section(s).  If 
the  total  combined  uncontrolled  annual 
emissions  are  less  than  the  calculated 
threshold  emissions,  then  control  of 
streams  %vithin  this  weight  percent  range 
that  are  in  the  affected  process 
section(s)  would  not  be  required  except 
that,  as  noted  in  Step  2  above, 
individual  streams  with  flows  of  8  scfm 
or  less  would  still  be  required  to  be 
controlled  in  a  control  device  located  at 
the  plant  site. 

Step  5.  Control  of  continuous  emission 
streams  with  concentrations  of  20 
percent  or  more  VOC  by  weight 
Excluding  individual  continuous 
emission  streams  with  uncontrolled 
annual  emissions  of  less  than  1.6  Mg/yr, 
all  individual  continuous  emission 
streams  with  a  VOC  concentration  of  20 
percent  or  higher  by  weight  that  are  in 
an  affected  facility  are  combined  across 
all  concurrently  modified  or 
reconstructed  affected  facilities  at  the 
site,  and  the  total  uncontrolled  annual 
emissions  would  be  calculated  to 
determine  the  level  of  control  required. 
If  total  combined  uncontrolled  annual 
emissions  are  equal  to  or  greater  than 
18.2  Mg/yr,  then  98  percent  control  (or  to 
20  ppmv,  whichever  is  less  stringent) 
would  be  required  of  all  individual 
emission  streams  within  this  weight 


percent  range  with  individual 
uncontrolled  annual  emission  rates 
equal  to  or  greater  than  1.6  Mg/yr  that 
are  in  the  affected  process  8ection(s).  As 
noted  earlier,  continuous  emission 
streams  with  uncontrolled  annual 
emissions  of  less  than  18.2  Mg/yr  and 
VOC  concentrations  of  20  percent  or 
more  by  weight  haVe  flows  of  less  than  6 
scfm.  and  such  flows  can  be  vented  to 
existing  control  devices.  Thus,  if  the 
total  combined  uncontrolled  annual 
emissions  are  less  than  18^  Mg/yr,  then 
control  of  streams  within  this  weight 
percent  range  with  individual 
uncontrolled  annual  emission  rates 
equal  to  or  greater  than  1.6  Mg/yr  that 
are  in  the  affected  process  section(s) 
would  still  be  required.  Control  would 
take  place  in  an  existing  control  device 
located  at  the  plant  site. 

b.  Control  of  Continuous  Emissions 
from  New  Process  Sections.  As  seen  in 
Table  lb,  the  procedures  for  determining 
which  continuous  process  emissions 
from  new  affected  facilities  to  control 
are  nearly  identical  to  those  for 
modified  or  reconstructed  affected 
facilities.  There  are  two  differences 
between  the  two  sets  of  procedures.  One 
difference  is  that  the  individual  low 
VOC  concentration  cutoff  does  not 
apply  to  continous  emissions  from  new 
affected  facilities.  The  second  difference 
concerns  the  threshold  emissioiu  for 
streams  with  VOC  concentrations  less 
than  5.5  percent  VOC  by  weight.  For 
new  affected  facilities,  a  single 
threshold  limit  of  47  Mg/yr  is  being 
considered  rather  than  a  threshold  limit 
based  on  the  combine  stream's  VOC 
concentration  and  an  equation. 

Where  more  than  one  new  process 
section  is  added  at  an  existing  plant,  the 
emissions  fixnn  all  concurrent  new 
process  sections  are  combined,  as 
outlined  below  in  Steps  3, 4,  and  5,  for 
purposes  of  determining  which  emission 
streams  would  be  controlled.  In 
addition,  where  the  construction  of  one 
or  more  new  process  sections  at  an 
existing  plant  occurs  conciurently  with 
the  modification  or  reconstruction  of  one 
or  more  existing  process  sections, 
emissions  from  all  affected  facilities 
(new,  modified,  and  reconstructed 
process  sections)  would  be  combined  as 
described  in  Steps  1  through  5  below. 
Where  process  sections  are  constructed 
concurrently  with  the  modification  or 
reconstruction  of  existing  process 
sections  at  a  plant  site,  the  control/no 
control  decisions  for  this  set  of 
concurrently  constructed  and  modified 
or  reconstructed  affected  facilities 
would  be  made  according  to  the  steps 
for  new  process  sections. 
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Step  1.  Exemption  for  individual 
continuous  emission  streams.  Based  on 
annual  emissions,  each  individual 
continuous  emission  stream  with 
uncontrolled  annual  emissions  below  1.6 
Mg/yr  that  is  in  an  affected  facility  (or 
set  of  concurrently  constructed, 
modified,  and  reconstructed  affected 
facilities)  would  be  exempt  from  any 
control  requirements.  For  the  reasons 
discussed  later  in  Part  D  of  this  notice,  a 
low  VOC  concentration  cutoff  for 
individual  streams  from  new  affected 
facilities  is  not  included  in  the  new 
approach  being  considered.  Where 
process  sections  at  an  existing  plant  are 
constructed,  modified,  and 
reconstructed  concurrently,  the  low 
VOC  concentration  cutoff  is  still 
applicable  to  exempt  individual 
continuous  emission  streams  fiom  the 
modified  or  reconstructed  affected 
facilities. 

Step  2.  Control  of  low  flow  continuous 
emission  streams.  Each  individual 
continuous  emission  stream  with  a  flow 
of  8  scfm  or  less  that  is  in  an  affected 
facility  (or  set  of  concurrently 
constructed,  modified,  or  reconstructed 
affected  facilities)  would  be  required  to 
be  controlled,  unless  the  emission 
stream  has  been  already  exempted 
under  Step  1.  For  streams  with 
individual  fiows  of  8  scfin  or  less  that 
are  in  an  affected  facility  (or  set  of 
concurrently  constructed,  modified,  or 
reconstructed  affected  facilities)  whose 
total  emissions  are  required  to  be 
controlled  by  98  percent  reduction  (or  to 
20  ppmv,  whichever  is  less  stringent)  as 
determined  in  Steps  3,  4,  and  5  below, 
control  by  98  percent  reduction  (or  to  20 
ppmv.  whichever  is  less  stringent)  would 
also  be  required  for  these  low  flow 
streams.  For  streams  with  individual 
flows  of  8  scfm  or  less  that  are  in  an 
affected  facility  (or  set  of  concurrently 
constructed,  modified,  or  reconstructed 
affected  faciUties)  whose  total  emissions 
are  not  required  to  be  controlled  by  98 
percent  reduction  (or  to  20  ppmv, 
whichever  is  less  stringent)  as 
determined  in  Steps  3.  4.  and  5  below, 
control  of  these  low  flow  streams  would 
still  be  required.  However,  such  control 
would  take  place  in  a  control  device 
located  at  the  plant  site  and  the 
destruction  e^ciency  of  the  control 
device  would  not  be  specified. 

Step  3.  Control  of  continuous  emission 
streams  with  concentrations  between  0 
and  less  than  5.5  percent  VOC  by 
weight  Excluding  individual  continuous 
emission  streams  with  uncontrolled 
annual  emissions  of  less  than  1.6  Mg/yr, 
all  individual  continuous  emission 
streams  with  a  VOC  concentration 
between  0  and  less  than  5.5  percent 


VOC  by  weight  that  are  in  an  affected 
facility  are  combined  across  all 
concurrent  new  affected  facilities  at  the 
site,  and  the  total  uncontrolled  annual 
emissions  would  be  calculated.  If 
concurrent  new  and  modified  or 
reconstructed  affected  facilities  are 
involved,  then  the  combined  stream 
would  not  include  individual  continuous 
emission  streams  with  individual  VOC 
concentrations  of  less  than  0.10  percent 
by  weight  from  the  modified  or 
reconstructed  affected  facilities.  If  the 
total  combined  uncontrolled  annual 
emissions  are  equal  to  or  greater  than  47 
Mg/yr.  then  96  percent  control  (or  to  20 
ppmv.  whichever  is  less  stringent)  would 
be  required  of  all  individual  streams 
within  this  weight  percent  range  except 
those  individual  streams  exempted  by 
either  its  low  uncontrolled  annual 
emission  rate  (less  than  1.6  Mg/yr)  or  its 
low  VOC  concentration  (less  than  0.10 
percent  VOC  by  weight),  as  appropriate, 
that  are  in  the  affected  process 
section(s).  If  the  total  combined 
uncontrolled  annual  emissions  are  less 
than  47  Mg/yr,  then  control  of  streams 
within  diis  weight  percent  range  that  are 
in  the  affected  process  section(s)  would 
not  be  required  except  that,  as  noted  in 
Step  2  above,  individual  streams  vn\h 
flows  of  8  scfm  or  less  would  still  be 
required  to  be  controlled  in  a  control 
device  located  at  the  plant  site. 

It  is  possible  that  the  emissions  from 
the  new  process  section(s)  do  not 
include  any  %vith  individual  VOC 
concentrations  less  than  5.5  percent  by 
weight  and  the  emissions  from  the 
concurrently  modified  or  reconstructed 
process  sections  do  have  emissions  with 
VOC  concentrations  less  than  5.5 
percent  VOC  by  weight  In  these 
situations,  the  control/no  control 
procedure  to  be  used  for  the  emissions 
with  less  than  5.5  percent  VOC  by 
weight  &t)m  the  modified  or 
reconstructed  process  sections  would 
"revert"  to  that  procedure  being 
proposed  for  modified  and  reconstructed 
affected  facilities  only,  as  outlined  in 
Table  la. 

Step  4.  Control  of  continuous  emission 
streams  with  concentrations  between 
5.5  and  less  than  20 percent  VOC  by 
weighty  Excluding  individual  continuous 
emissiim  streams  with  uncontrolled 
annual  emissions  of  less  than  1.6  }A%lyT. 
all  individual  continuous  emission 
streams  with  a  VOC  concentration 
between  5.5  and  less  than  20  percent 
VOC  by  weight  that  are  in  an  affected 
facility  are  combined  across  all 
concurrent  new  process  sections  (or  set 
of  concurrently  constructed,  modified, 
and  reconstructed  process  sections,  as 
appropriate)  at  the  site,  and  the  total 


uncontrolled  annual  emissions  and  the 
VOC  concentration  (percent  weight)  for 
the  combined  stream  would  be 
calculated.  The  VOC  concentration  of 
the  combined  stream  would  then  be 
inserted  into  the  appropriate  equation  in 
Table  2  to  determine  the  threshold 
emissions.  If  the  total  combined 
uncontrolled  annual  emissions  are  equal 
to  or  greater  than  the  calculated 
threshold  emissions,  then  98  percent 
control  (or  to  20  ppmv,  whichever  is  less 
stringent)  would  be  required  of  all 
individual  streams  within  this  weight 
percent  range  with  individual 
tmcontroUed  annual  emission  rates 
equal  to  or  greater  than  1.6  Mg/yr  that 
are  in  the  affected  facility  (or  set  of 
concurrently  constructed  modified,  and 
reconstructed  process  sections,  as 
appropriate).  If  the  total  combined 
imcontrolled  aimual  emissions  are  less 
than  the  calculated  threshold  emissions, 
then  control  of  streams  within  this 
weight  percent^range  that  are  in  the 
affected  process  section(s)  would  not  be 
required  except  that,  as  noted  in  Step  2 
above,  individual  streams  with  flows  of 
8  scfin  or  less  would  still  be  required  to 
be  controlled  in  a  control  device  located 
at  the  plant  site. 

Step  5.  Control  of  continuous  emission 
streams  with  concentrations  of  20 
percent  VOC  or  more  by  weight 
Excluding  individual  continuous 
emission  streams  with  uncontrolled 
annual  emissions  of  less  than  1.6  Mg/yr, 
all  individual  continuous  emission 
streams  with  a  VOC  concentration  of  20 
percent  or  more  by  weight  that  are  in  an 
affected  facility  are  combined  across  all 
concurrent  new  process  sections  (or  set 
of  concurrently  constructed,  modified, 
and  reconstructed  process  sections,  as 
appropriate)  at  the  site,  and  the  total 
uncontrolled  annual  emissions  would  be 
calculated  to  determine  the  level  of 
control  required.  If  the  total  combined 
imcontrolled  annual  emissions  are  equal 
to  or  greater  than  18.2  Mg/yr.  then  98 
percent  control  (or  to  20  ppmv. 
whichever  is  less  stringent)  would  be 
required  of  all  individual  streams  within 
this  weight  percent  range  with 
individual  uncontrolled  annual  emission 
rates  equal  to  or  greater  than  1.6  Mg/yr 
that  are  in  the  affected  process  sections. 
If  the  total  combined  uncontrolled 
annual  emissions  are  less  than  18.2  Mg/ 
yr.  then  control  of  streams  within  this 
weight  percent  range  that  are  in  the 
affected  process  section(8)  «vith 
individual  uncontrolled  aimual  emission 
rate  equal  to  or  greater  than  1.6  Mg/yr 
would  still  be  required.  As  noted  earlier, 
these  streams  have  flows  of  less  than  8 
scfrn.  and  such  low  flow  streams  can  be 
vented  to  other  control  devices.  Control 
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of  these  low  flow  •treams  would  take 
place  in  a  control  device  located  at  the 
plant  site. 

2.  Intennittent  Emissions 

The  new  approach  being  considered 
for  intennittent  emissiona  was 
summarized  earlier  in  Table  3.  As  seen 
in  Table  3,  the  new  approach  would 
exempt  all  decomposition  emissions 
from  control  at  both  existing  and  new 
plants,  and  would  require  control  of  all 
other  intermittent  emissions,  which  the 
Agency  beUeves  fall  within  one  of  the 


two  remaining  categories  shown  in 
Table  3,  again  at  both  existing  and  new 
plants.  Intennittent  emissions  that  occur 
during  attempts  to  prevent  a 
decomposition  woiild  be  required  to  be 
controlled.  The  Agency  has  included  in 
this  notice  proposed  deflnitions  for 
"decomposition"  and  "decomposition 
emissions." 

3.  Examples 

The  following  two  examples  are 
designed  to  illustrate  some  of  the 
differences  and  similarities  between  the 


model  plant  approach  and  the  new 
approach  and  to  illustrate  further  how 
the  new  approach  works. 

Example  1.  A  new  raw  materials 
preparation  section  is  added  to  an  existing 
polypropylene,  liquid  phase  plant  This 
section  has  three  continuous  emission 
streams.  The  capacity  of  the  facility  is  200 
Gg/yr.  Emission  stream  diaracteristics  are  i 
sliown  in  Table  4. 


TABLE  4.  HYPOTHETICAL  EMISSION  STREAMS  FOR  A  RAW  MATERIALS  PREPARATION  SECTION  IN  A  EXISTING 

POLYPROPYLENE  PLANT 
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Under  the  model  plant  approach,  a 
decision  is  first  made  that  the  facility  is 
classified  as  a  polypropylene  liquid 
phase  plant  Next,  it  would  be 
determined  whether  the  new  process 
section  is  an  affected  facility.  As 
proposed,  the  raw  materials  preparation 
section  in  a  polypropylene,  liquid  phase 
plant  is  an  effected  bdlity  for 
continuous  emissions.  Lastly,  the 
uncontrolled  emission  rate  of  the 
process  section  is  calculated  (equals 
0.1775  kg  VOC/Mg  product)  and 
compared  to  the  cutoff  level  in  the 
standards  (0.15  kgyMg)  as  previously 
proposed.  Since  the  total  uncontrolled 
emission  rate  is  greater  than  the  cutoff 
level,  all  three  streams  would  be  subject 
to  the  standard  and  controlled  by  96 


percent  reduction  w  to  20  ppmv, 
whichever  is  less  stringent 

Under  the  new  approach.  Stream  A 
would  be  excluded  from  control  because 
its  uncontrolled  annual  emissions  are 
less  than  the  annual  emission  rate  cutoff 
for  small  streams  (l.e..  less  than  14)  Mg/ 
yr).  The  two  remaining  streams  (Streams 
B  and  C)  would  be  combined  because 
each  stream  has  a  VOC  weight  percent 
greater  than  20  percent  Total 
uncontrolled  annual  emissions  from  the 
combined  stream  would  be  calculated. 
Since  the  total  combined  uncontrolled 
annual  emissions  (Le.,  35  Mg/yr)  are 
greater  than  18,2  Mg/yr,  both  streams 
would  be  required  to  be  controlled  by  96 
percent  reduction  or  to  20  ppmv. 
whichever  is  less  stringent 


The  difference  in  the  control 
requirements  between  the  two 
approaches  is  that  Stream  A  would  be 
controlled  under  the  model  plant 
approach,  but  not  under  the  new 
approach. 

Example  Z  A  new  polypropylene  plant  is 
built  The  plant  has  three  process  lines.  Each 
line  has  individual  prooaaa  sactiona.  Each 
indfvidaal  proceaa  saction  has  tlie  coin6w>ei/ 
emiaaloo  stream  characteristics  shown  In 
Table  5.  A  very  important  point  in  this 
simplified  example  lor  the  new  apfiroadi  ia    | 
the  imphdt  asstmiption  that  the  individual 
streams  within  each  process  section  are 
witliin  tlie  same  weight  percent  range.  If 
individual  streams  witliin  a  process  section 
are  not  %«rithin  the  same  weight  percent  range, 
tlien  they  would  not  be  corobtoed  with  each 
other  under  tlie  new  approach,  and  tits 
example  in  Table  5  would  Im  inapproprialfc 


Table  5.  Hypothetical  Emissions  From  New  PoLVPnoPVLENE  Plant,  Per  Line 

[3  rvocass  Unaa  In  Plana 


pfaparaMon 

MbImi  fvcov^fy 

Product  MaNng 

PlOQUCt  StOf9Q9 

Contnuous  Emisaions. 

Emissions.  Mg/yr _    

3.5 

100 
0J>7 
0.07 

16 

osm 

Purge 

206 

100 

4.1 

0 

100 
OJ 

2300 

100 
30 
46 

25 
0.125 
Pwga 

130 
9J 
2.6 

71 

30 
0.15 
Pi»ga 

2S 

Wl   ^MY! 

a4 

p-'ii'n"  "lit  '■o'"0 

0.4 

PV>w,  tcfni. ,,i,ji , 

soo 

imarfniClOTl  EiniBiions: 

Emsanna.  MQ/yr 

Eweaion  Rata.  kg/Mg 

Type  o>  Errisilon  

Under  the  model  plant  approach,  the 
first  step  is  to  determine  whether  the 
new  plant  is  a  liquid  phase  or  gas  phase 
facility.  Assume  it  is  a  Kquid  phase 
facility.  Under  the  proposed  standards 


based  on  the  model  plant  approach,  aU 
process  sections,  except  product 
storage,  are  affected  facilities  in 
polypropylene  liquid  phase  plants  for 
continuous  emissions,  and  the 


polymerization  reaction  section  is  the 
only  affected  facility  for  intermittent 
emissions.  Thus,  the  continuous 
emissions  from  product  storage  and  the 
intermittent  emissiona  from  the  raw 
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materials  preparation,  material 
recovery,  and  product  finishing  sections 
would  not  be  subject  to  the  proposed 
standards  based  on  the  model  plant 
approach.  Continuous  emissions  from 
the  raw  materials  preparation  section 
would  be  exempt  because  the  emission 
rate  (04)7  kg  VOC/Mg  product)  is  less 
than  the  proposed  cutoff  level  (0.15  kg 
VOC/Mg  product).  Continuous 
emissions  from  the  other  three  process 
sections  would  be  required  to  be 
controlled  by  98  percent  reduction  as 
their  emission  rates  are  greater  than 
their  respective  proposed  cutoff  levels. 
The  decomposition  emissions  from  the 
polymerization  reactor  would  be 
required  to  be  controlled  as  the 
uncontrolled  emission  rate  (0.5  kg  VOC/ 
Mg  product]  is  greater  than  the  proposed 
cutoff  level  (0.24  kg  VOC/Mg  product) 
for  intennittent  emissions  from  the 
polymerization  reaction  section. 

Under  the  new  approach,  it  is 
unnecessary  to  determine  whether  the 
new  plant  is  a  liquid  phase  or  gas  phase 
type  plant.  For  continuous  emissions  at 
a  new  plant  the  first  step  would  be  to 
see  if  any  individual  continuous  streams 
are  exempt  on  the  basis  of  the  annual 
emission  rate  cutoff  for  small  streams. 
Although  individual  streams  are  not 
explicitly  shown  in  this  example, 
assume  that  no  individual  stream  is 
exempted:  that  is,  all  individual  streams 
have  uncontrolled  emission  rates  of  1.6 
Mg/yr  or  greater.  The  next  step  is  to 
combine  all  streams  within  the  plant 
that  are  within  the  same  weight  percent 
range  (i.e.,  0  to  less  than  5.5,  5.5  to  less 
than  20,  and  20  to  100  percent)  and 
calculate  total  uncontrolled  annual 
emissions  for  the  set  of  emissions  within 
each  weight  percent  range.  As  noted 
eariier,  the  implicit  assumption  for  this 
example  has  already  been  made  that  all 
individual  streams  within  a  process 
section  are  within  the  same  weight 
percent  range.  Keeping  this  in  mind, 
continuous  emissions  would  then  be 
summed  across:  (1)  All  raw  materials 
preparation,  polymerization  reaction, 
and  material  recovery  process  sections 
(a  total  of  8,128  Mg/yr):  (2)  across  the 
three  product  finishtaig  sections  (a  total 
of  390  Mg/yr):  and  (3)  across  the  three 
product  storage  sections  (a  total  of  84 
Mg/yr).  In  addition,  the  VOC 
concentration  (wei^t  percent)  for  the 
combined  emission  stream  from  the 
product  finishing  section  would  be 
calculated.  In  this  simplified  example, 
the  combined  emission  stream  is  9.3 
percent  VOC  by  wei^t 

Since  the  sum  of  uncontrolled 
emissions  from  continuous  streams  in 
the  20  to  100  VOC  wei^t  percent  range 
(that  is.  in  this  example,  those  emissions 


fitim  raw  materials,  polymerization 
reaction,  and  material  recovery  process 
sections)  exceeds  18.2  Mg/yr,  they 
would  be  required  to  be  controlled  by  98 
percent  reduction  (or  to  20  ppmv, 
whichever  is  less  stringent).  For  the 
product  finishing  section,  the  threshold 
emissions  are  calculated  by  inserting  the 
combined  emission  stream's  VOC 
concentration  (i.e..  9.3  percent  VOC  by 
weight]  into  Equation  9  in  Table  2.  Using 
this  equation,  the  threshold  emissions 
are  calculated  to  be  24.5  Mg/yr.  Since 
the  sum  of  uncontrolled  emissions  from 
continuous  streams  in  the  5.5  to  less 
than  20  VOC  weight  percent  range 
exceeds  this,  they  would  be  required  to 
be  controlled  by  98  percent  reduction  (or 
to  20  ppmv,  whichever  is  less  stringent). 
Finally,  since  the  sum  of  uncontrolled 
emissions  &t>m  continuous  streams  in 
the  0  to  less  than  5.5  VOC  weight 
percent  range  exceeds  47  Mg/yr,  they 
too  would  be  required  to  be  controlled 
by  98  percent  reduction  (or  to  20  ppmv. 
whichever  is  less  stringent). 

For  intermittent  emissions.  Table  3 
would  be  used  to  determine  which 
intermittent  emissions  would  be  subject 
to  control  Under  the  new  approach 
being  considered,  decomposition 
emissions,  which  are  emitted  from  the 
polymerization  reaction  section,  would 
be  exempt  from  control.  However,  the 
purges,  which  are  emitted  from  the  raw 
materials  preparation,  material 
recovery,  and  product  finishing  sections, 
would  now  be  subject  to  control. 

The  primary  differences  between  the 
two  approaches  in  Example  2  are:  (1) 
tmder  the  model  plant  approach, 
continuous  emissions  from  the  raw 
materials  preparation  section  and  the 
product  storage  section  are  not 
controlled,  but  are  controlled  under  the 
new  approach:  (2)  decomposition 
emissions  are  controlled  and  purges  are 
not  controlled  under  the  model  plant 
approach,  whereas  decomposition 
emissions  are  not  controlled  and  puiges 
are  controlled  under  the  new  approach: 
and  (3)  under  the  new  approach,  all 
process  sections  are  subject  to  potential 
control  whereas  in  the  model  plant 
approach  only  those  process  sections 
specified  in  the  proposed  rule  are 
potentially  subject  to  regulation. 

Discussion  of  Examples  1  andZ  The 
above  two  examples  illustrate  a  number 
of  points  concerning  the  two 
approaches.  The  following  items 
highlight  the  main  differences  between 
the  two  approaches. 

1.  The  model  pluit  approach  requires 
one  additional  dafoitiooal  step- 
classifying  the  type  process  to  detenaine 
which  standards  apply.  The  new 


approach  eliminates  this  aspect  of  the 
model  plant  approach. 

2.  The  model  plant  approach  specifies 
certain  process  sections  potentially 
subject  to  control.  The  new  approadi 
assumes  all  process  sections,  and  thus 
all  process  emissions,  are  potentially 
subject  to  control. 

3.  The  model  plant  approach  requires 
summing  emission  rates  within  a 
process  section  to  determine  if  control  is 
required  or  not  Under  the  new 
approach,  control  decisions  are  made 

'for  continuous  emissions  on  either  an 
individual  stream  basis  or  a  similar 
combined  total  emissions  (Mg/yr  rather 
than  kg  VOC/Mg  product)  basis. 

D.  Summary  of  Analyses  Behind  New 
Approach 

In  this  section  of  the  preamble,  a 
summary  of  the  analyses  undertaken 
and  conclusions  reached  by  the  Agency 
for  the  major  portions  of  the  new 
approach  are  presented.  The  summaries 
for  the  continuous  emissions  portion  of 
the  generic  approach  being  considered 
focus  on  (1)  weight  percent  and  annual 
emissions  as  the  control/no  control 
decision  parameters:  (2)  the  weight 
percent  ranges  selected  for  combining 
emissions:  (3)  control/no  control  annual 
emission  threshold  levels:  (4)  the  low 
VOC  concentration  cutoff 
determination:  (5)  the  control 
determination  procedure  to  use  for 
emissions  with  less  than  5.5  percent 
VOC  by  weight  from  concurrently 
constructed,  modified,  and 
reconstructed  process  sections:  (6)  the 
annual  emission  rate  cutoff  for  small 
streams:  and  (7)  the  control  of  all  low 
flow  (i.e..  <8  scfm)  streams.  Following 
these  discussions,  analyses  concerning 
the  intermittent  emissions  portion  of  the 
generic  approach  being  considered  are 
summarized.  The  summaries  for 
intermittent  emissions  focus  on  the 
selection  of  the  type  of  release  as  the 
control/no  control  decision  parameter 
and  on  the  lack  of  a  threshold  level  for 
intermittent  emissions  and  an  aimual 
emission  rate  cutoff  for  small 
intermittent  streams. 

1.  Continuous  Emissions 

Weight  Percent  and  Annual 
Emissions.  In  response  to  comments 
received.  EPA  went  back  to  the 
information  available  on  the 
poljrpropylene  and  polyethylene  plants 
to  see  if  diere  were  alternative  ways  of 
identifying  the  cost  effectiveness  of 
controlling  continuous  emissions  from 
polypropj^ene  and  polyethylene  plants 
other  than  by  relying  on  model  plant 
emissioii  stream  ohwacteristics.  (See 
Docket  Item  IV-fr^.  which  presents  th« 


BEST  COPY  AVAILABLE 


Fwiaral  Rsgbtor  /  Vol.  54.  No.  6  /  Tuesday.  January  10,  1989  /  Propoaed  Rules 


cost  analyses  for  nares.  and  Docket  Item 
rV-B-10.  which  presents  the  cost 
analyses  for  incinerators).  The  cost 
effectiveness  of  controlling  an  emission 
stream  is  a  function  of  the  amount  of 
emission  reduction  and  the  cost  of 
achieving  that  amount  of  emission 
reduction.  Thus,  it  seemed  reasonable  to 
look  for  parameters  that  could  be 
related  to  emission  reduction  and  costs. 
The  obvious  choice  for  the  emission 
reduction  parameter  appeared  to  be 
annual  emissions.  Since  emission 
reduction  for  continuous  emissions  is 
essentially  fixed  at  98  percent  within  the 
proposed  standard,  annual  emissions 
would  be  directly  related  to  emission 
reduction. 

The  Agency  then  examined  a  large 
number  of  general  emission  streams  to 
determine  if  any  single  emission  stream 
parameter  could  be  related  to  the  cost  of 
control;  or,  when  used  in  conjunction 
with  annual  emissions,  could  be  used  for 
determining  which  continuous  emission 
streams  are  cost  effective  to  control. 
Emission  stream  characteristics  that  the 
Agency  viewed  as  realistic  potential 
condidales  were  volume  flow  rate 
(scfm).  volume  percent  VOC 
concentration,  and  weight  percent  VOC 
concentration. 

Volume  flow  rate  is  a  very  good 
surrogate  for  cost  of  control  of  flares 
and  incinerators  because  the  sizing  of 
these  control  devices  is  largely 
dependent  on  the  volume  flow  of  the 
stream.  In  addition,  a  number  of 
operating  costs  are  a  function  of  volume 
flow  rate.  However,  when  VOC 
concentrations  drop  below 
approximately  20  percent  VOC  by 
weight  auxiliary  natural  gas  is  required 
to  meet  certain  minimum  heating 
requirements.  The  cost  of  natural  gas, 
which  is  a  function  of  volume  flow  rate 
and  weight  percent  VOC,  increases  as 
the  weight  percent  of  VOC  decreases.  If 
the  VOC  concentration  is  small  enough, 
the  cost  of  natural  gas  can  be  much 
larger  than  the  cost  of  the  control  device 
itself.  As  increasing  amounts  of  natural 
gas  are  required,  volume  flow  rate 
becomes  a  much  poorer  surrogate  for 
costs.  Neither  volume  percent  nor 
weight  percent  VOC  concentration  by 
themselves  are  good  surrogates  for 
costs.  For  example,  knowing  that  a 
stream  is  100  percent  VOC  tells  nothing 
about  the  size  of  the  stream  to  be 
controlled  and  thus  tells  little  about  the 
size  and  cost  of  the  control  device 
required. 

The  Agency  then  examined  the 
relationship  between  annual  emissions 
and  these  three  stream  characteristics  to 
see  if,  when  used  together  to  define  an 
emission  stream,  there  was  a  good 


correlation  to  the  cost  effectiveness  of 
controlling  that  stream.  The  Agency 
initially  examined  volume  percent  and 
annual  emissions  as  parameters  for 
identifying  the  cost  effectiveness  of 
controlling  a  given  stream.  The  cost 
effectiveness  of  control  was  found  to 
vary  for  a  given  VOC  volume  percent 
primarily  due  to  the  molecular  weight  of 
the  VOC  Thus,  volume  percent  was  not 
considered  a  good  parameter  to  use  in 
conjunction  with  annual  emissions  for 
evaluating  the  cost  effectiveness  of 
controlling  a  continuous  emission 
stream.  The  effect  of  molecular  weight 
can  be  negated,  however,  by  converting 
volume  percent  to  weight  percent.  When 
this  is  done,  the  two  parameters  of 
weight  percent  and  annual  emissions 
provide  a  very  good  correlation  to  the 
cost  effectiveness  of  controlling  a 
continuous  emission  stream.  This  good 
correlation  occurs,  in  part  because 
defining  an  annual  emission  rate  and  a 
particular  weight  percent  VOC 
concentration  for  a  continuous  emission 
stream  determines  the  volume  flow  for 
that  stream.  By  considering  these  two 
parameters,  the  two  major  factors 
affecting  the  cost  of  control  (volume 
flow  for  defining  the  size  and  thus  the 
cost  of  the  control  device,  and  volume 
flow  and  weight  percent  VOC  for 
determining  the  amount  of  natural  gas) 
are  taken  into  account.  Thus,  relatively 
simple  control/no  control  decisions  for 
continuous  emissions  can  be  made  on 
the  basis  of  weight  percent  VOC 
concentration  and  annual  emissions. 

For  similar  reasons  as  for  weight 
percent  VOC  concentration,  volume 
flow  rate  used  in  conjunction  writh 
annual  emissions  can  also  provide  a 
very  good  correlation  to  the  cost 
effectiveness  of  controlling  a  continuous 
emission  stream.  However,  when 
considering  whether  or  not  two  streams 
can  be  combined  and  vented  to  a 
control  device,  one  has  to  consider  the 
VOC  concentration  of  the  individual 
VOC  components  in  a  stream  in  relation 
to  the  corresponding  explosive  limits  of 
the  individual  VOC  components.  In 
general,  one  does  not  want  to  combine 
low  VOC  concentration  streams  with 
high  VOC  concentration  streams  in 
order  to  avoid  creating  a  stream  with  a 
VOC  concentration  of  one  of  the  VOC 
components  in  the  explosive  range  for 
that  VOC  component  Volimie  flow  rates 
do  not  allow  consideration  of  this 
concern  nearly  as  well  as  does  weight 
percent  VOC  concentrations.  The 
Agency,  therefore,  selected  annual 
emissions  and  weight  percent  VOC 
concentration  as  the  two  generic  stream 
parameters  for  continuous  emissions. 


Weight  Percent  Ranges.  The  Agency 
examined  the  costs  of  using  flares, 
thermal  incinerators,  and  catalytic 
incinerators  to  control  continuous 
emissions  (see  Docket  Items  rV-B-4  and 
IV-B-10).  Flares  were  found  to  be  the 
most  cost-effective  means  of  control 
when  VOC  concentrations  are 
approximately  5.5  percent  VOC  by 
weight  or  higher.  For  VOC 
concentrations  of  less  than  5.5  percent 
VOC  by  weight  catalytic  incinerators 
were  found  to  be  the  most  cost  effective 
control  device. 

Flares  can  achieve  98  percent 
destruction  efficiencies  when  operated 
under  certain  conditions.  For  example,  a 
steam-assisted  flare  requires  an  offgas 
heat  content  of  at  least  300  Btu/scf.  This 
heating  value  (i.e,  300  Btu/scf) 
corresponds  to  approximately  20  percent 
VOC  by  weight  (see  Docket  IV-B-6). 
Streams  with  higher  VOC 
concentrations  do  not  need  auxiliary 
natural  gas  added  to  meet  the  300  Btu/ 
scf  requirement  for  steam-assisted 
Hares.  On  the  other  hand,  as  the  VOC 
concentration  of  a  stream  decreases 
below  20  percent  VOC  by  weight 
increasing  amounts  of  auxiliary  natural 
gas  are  required  to  meet  the  300  Btu/scf 
requirement  Auxiliary  natural  gas 
requirements  can  greatly  increase  the 
cost  of  controlling  streams  in  flares.  As 
the  VOC  concentration  approaches  5.5 
percent  by  weight,  controlling 
continuous  emissions  in  flares  begins  to 
become  more  costly  than  controlling 
such  streams  in  catalytic  incinerators. 
The  cost  of  controlling  streams  in  a 
catalytic  (or  thermal]  incinerator  is 
highly  dependent  on  the  flow  (scfin)  and 
natural  gas  requirements.  The  cost  of 
control  begins  to  rise  very  rapidly  as  the 
VOC  concentration  approaches  0.10 
weight  percent  VOC  (see  Docket  Item 
rV-B-10).  It  was  on  the  basis  of  these 
findings  that  the  various  weight  percent 
ranges  were  developed. 

Control/No  Control  Annual  Emission 
Threshold  Levels.  Having  identified  the 
control  techniques  that  achieve  the  most 
cost-effective  emission  reduction,  the 
Agency  then  determined  for  each  of  the 
three  weight  percent  ranges  (i.e.,  less 
than  5.5  percent  5.5  to  less  than  20 
percent  and  equal  to  or  greater  than  20 
percent)  the  uncontrolled  annual 
emissions  necessary  so  that  the  cost  of 
constructing  a  new  control  device  is 
reasonable  given  the  amount  of 
emission  reduction  achieved.  The 
Agency  determined  that  for  emissions 
with  a  concentration  of  20  percent  VOC 
or  greater  by  weight  at  least  18.2  Mg/yr 
of  emissions  are  needed  for  cost- 
effective  control  in  a  newly  constructed 
flare.  For  emissions  with  a 
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concentration  between  5.5  and  less  than 
20  percent  VOC  by  weight  the  Agency 
determined  that  the  amount  of  emissions 
needed  for  cost-effective  control  in  a 
newly  constructed  flare  increases  as  the 
VOC  concentration  approaches  5.5 
percent.  Equations  7,  8.  and  9  in  Table  2 
approximate  the  emissions  needed  for 
control  to  be  cost  effective.  These 
analyses  and  three  equations  are 
presented  in  Docket  Item  IV-B-4. 

For  emissions  with  a  concentration 
below  5.5  percent  VOC  by  %veight,  the 
Agency  found  that  approximately  47 
Mg/yr  of  emissions  was,  in  general, 
sufficient  to  make  control  in  a  catalytic 
incinerator  cost  effective  (see  Docket 
Item  IV-B-10).  Below  approximately  0.6 
weight  percent  VOC  the  amount  of 
emissions  needed  to  make  control  cost 
effective  increases  above  47  Mg/yr. 
Below  0.10  weight  percent  VOC  the  cost 
of  control  becomes  so  large  that  control 
is  not  cost  effective  regardless  of  the 
amount  of  emissions.  Equations  1 
through  6  in  Table  2  approximate  the 
emissions  needed  for  control  to  be  cost 
effective.  These  equations  apply  only  to 
emissions  from  modified  or 
reconstructed  affected  facilities.  For 
new  affected  facilities,  the  Agency  has 
elected  to  set  a  single  emission  control/ 
no  control  level  of  47  Mg/yr  for  streams 
with  VOC  concentrations  below  5.5 
percent  by  weight  because  of  concerns 
over  necessary  versus  excessive  dilution 
(as  discussed  below). 

Loiv  VOC  Concentration  Cutoff.  The 
Agency  considered  the  desirability  and 
practicality  of  using  a  low  VOC 
concentration  (wei^t  percent)  cutoff  In 
the  control/no  control  decision  in 
response  to  industry  concerns  over 
controlling  dilute  VOC  emissions.  The 
Agency  cost  analysis  based  on 
incinerators  (Docket  Item  IV-B-10) 
showed  that  control  of  dilute  streams 
above  approximately  0.10  weight 
percent  VOC  (approximately  3%  of  the 
lower  explosive  level  (LEL)  for  ethylene] 
can  be  cost  effective  provided  there  is  a 
sufficient  quantity  of  emissions  entering 
the  incinerator.  Below  approximately 
0.10  weight  percent  VOC,  the  gas 
volumes  and  auxiliary  gas  requirements 
become  so  large  that  control  is  not  cost 
effective  regardless  of  the  amount  of 
emissions.  The  Agency,  however,  is 
concerned  that  a  low  VOC 
concentration  cutoff  could  lead  to 
excessive  dilution,  especially  for 
streams  that  would  already  be  near  the 
cutoff.  The  Agency  does  not  wish  to  set 
a  concentration  cutoff  and  require 
potentially  subjective  judgments  on 
what  constitutes  necessary  dilution. 

The  Agency  reviewed  in-house 
information  on  polypropylene  and 


polyethylene  plants  in  an  attempt  to 
identify  the  sources  of  low  VOC 
concentration  streams,  the  levels  of 
dilution  occurring  in  the  industry,  and 
the  reasons  for  such  dilution  levels  (see 
Docket  Item  IV-B-9).  This  analysis 
showed  that  low  VOC  concentration 
continuous  emission  streams  in  these 
plants  tend  to  come  from  process 
equipment  in  product  finishing  and 
product  storage  process  sections, 
although  some  types  of  recovery 
equipment  may  also  emit  dilute  streams 
to  the  atmosphere.  Sources  of  such 
streams  include  dryers,  pneumatic 
transfer  systems,  blenders/mixers,  and 
storage  bins.  Most  of  the  low  VOC 
concentration  streams  are  VOC  in  air. 
although  some  are  VOC  in  nitrogen. 
Based  on  the  information  reviewed,  the 
concentration  of  VOC  for  VOC-in-air 
streams  ranged  from  less  than  0.1 
percent  of  the  LEL  to  as  high  as  80 
percent  of  the  LEL  (see  Docket  Items  IV- 
B-1  and  IV-*-e).  Unfortunately,  the 
reasons  for  such  dilution  levels  were  not 
indicated.  The  Agency  beheves  that  in 
general  the  purpose  of  dilution  would  be 
to  lower  the  concentration  of  the  VOC 
to  a  point  below  the  LEL  of  the  VOC  in 
question.  Typically,  such  dilution  for 
safety  reasons  would  be  expected  to 
result  in  a  VOC  concentration  of  20  to  25 
percent  of  the  LEL  For  certain 
equipment  such  as  dryers  and 
pneumatic  conveying  systems,  the 
Agency  believes  design  factors  rather 
than  safety  concerns  may  determine  the 
amount  of  air  required.  Such  design 
considerations  may  be  the  main  reason 
that  such  low  concentration  levels  occur 
for  some  of  the  process  streams,  but  for 
blenders/mixers  or  storage  bins  it  is  not 
obvious  to  the  Agency  that  dilution 
needs  to  result  in  VOC  concentrations 
less  than  20  percent  of  the  iF-t- 

In  light  of  this  information,  the  Agency 
considered  several  alternatives.  One 
alternative  was  to  differentiate  the 
sources  of  the  various  low  VOC 
concentration  streams  according  to 
whether  the  amount  of  dilution  was  the 
result  of  design  parameters  (as  might  be 
the  case  for  dryers)  or  the  result  of 
safety  (i.e..  to  ensure  dilution  to  at  least 
20  percent  of  the  LEL).  A  weight  percent 
cutoff  presumably  could  be  applied 
more  objectively  with  regard  to 
excessive  dilution  by  determining 
whether  a  dryer,  for  example,  is 
designed  according  to  sound  engineering 
principles  and  by  "limiting"  dilution  air 
from  storage  bins  to  the  amount 
necessary  to  achieve  VOC 
concentrations  of  20  percent  of  the  LEL 
While  the  Agency  believes  this 
alternative  has  some  merit  the 
implementation  and  enforcement  of  It 


would  be  time  consuming  and  costly. 
Further,  the  identification  of  which 
sources  are  "process  driven"  and  which 
are  "safety  driven"  for  determining 
allowable  dilution  air  is  not  without 
problems. 

A  second  alternative  considered  was 
to  provide  a  weight  percent  cutoff  for 
emission  streams  from  existing  affected 
facilities  only,  but  require  control  of  all 
low  VOC  concentration  streams  (i.e., 
those  with  VOC  concentrations  less 
than  5.5  percent  VOC  by  weight)  at  all 
new  affected  facilities  provided  there 
are  at  least  47  Mg/yr  of  uncontrolled 
VOC  emissions  from  continuous 
emissions  at  these  affected  facilities. 
Existing  plants  already  have  a  given 
level  of  emissions  and  emission  stream 
characteristics.  By  requiring  companies 
to  test  these  streams  before  modification 
or  recons.rt  :tioiJ  occurs,  a  basi'line  set 
of  emissiui   characteristics  can  be 
obtained.  (The  Agency  does  not  believe, 
however,  that  all  existing  VOC 
concentration  levels  represent 
necessasry  levels  of  dilution.  Changes  in 
the  production  processes  may  have 
reduced  concentrations  in  other  parts  of 
the  process  below  previous  levels.) 
However,  the  VOC  concentrations  of  the 
streams  may  change  as  a  result  of  the 
modification  or  reconstruction. 
Decreases  in  VOC  concentrations  could 
occur  for  several  reasons,  including 
attempts  to  take  advantage  of  a  VOC 
weight  cutoff.  To  minimize  this 
possibility  under  this  alternative,  the 
Agency  has  considered  the  requirement 
that  the  VOC  concentration  of  streams 
in  modified  or  reconstructed  process 
sections  be  determined  before  and  after 
such  changes,  and  the  higher  of  the  two 
VOC  concentrations  be  used  as  the 
basis  for  determining  whether  an 
individual  stream  can  be  excluded  from 
control. 

For  new  affected  facilities,  such  given 
levels  generally  do  not  exist  New 
process  sections  at  existing  plants  may 
match  exactly  existing  process  sections, 
in  which  case  the  existing  process 
section's  emission  characteristics  could 
be  used  to  identify  a  given  level  of  VOC 
concentration.  On  the  other  hand  a  new 
process  section  at  an  existing  plant  may 
be  partially  or  entirely  a  new  design  that 
will  have  emission  streams  for  which 
there  are  no  corresponding  streams  in 
existing  process  sections.  For  new 
plants,  the  Agency  believes  much 
greater  freedom  exists  in  designing 
equipment  and  determining  no^t  only 
total  emissions,  but  the  concentrations 
at  which  they  will  be  emitted.  Therefore, 
for  new  affected  facilities,  the  Agency 
considered  an  annual  uncontrolled 
emission  threshold  for  low  VOC 
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concentration  streanis,  but  not  a  low 
VCXZ  concentration  cutoff. 

A  third  alternative  considered  by  the 
Agency  was  simply  to  apply  an  annual 
uncontrolled  emission  threshold  level 
for  dilute  streams  from  both  existing  and 
new  facilities  without  regard  to  a  low 
VOC  concentration  cutoff.  The  major 
concern  with  this  alternative  was  tiiat 
some  emissions  at  existing  facilities  may 
be  controlled  under  modiHcation  or 
reconstruction  provisions  that  are  in  fact 
not  cost  effective  to  control.  However, 
on  the  basis  of  current  in-house 
information,  very  few  instances  of  this 
occurring  were  identified  by  the  Agency. 

Of  these  alternatives,  the  Agency 
favors  the  second  alternative.  The 
Agency  believes  that  this  alternative 
provides  adequate  safeguards  against 
excessive  dilution  and,  in  general,  meets 
Industry  concern  over  unnecessary  or 
not  cost-effective  control  of  low  VOC 
concentration  streams.  The  Agency 
welcomes  conunents  on  this  particular 
aspect  of  the  new  approach  being 
considered.  Conunenters  are  especially 
encouraged  to  explain  how  dilution 
levels  are  determined  for  various  pieces 
of  process  equipment  and  to  suggest 
alternative  ways  objective 
determinations  can  be  made  as  to  what 
constitutes  necessary  dilution  in  the 
industry.  It  should  be  noted  that  the 
revised  rules  being  considered  do  not 
supercede  the  general  provisions  against 
international  circumvention  of  a 
standard.  Rather,  the  revised  rules 
would  provide  a  guideline  for 
determining  the  weight  percent  to  be 
used  in  making  the  control/no  control 
decision. 

Emissions  With  Less  Than  5.5  Percent 
VOC  by  Weight  Prom  Concurrently 
Constructed.  Modified,  and 
Reconstructed  Process  Section.  The 
procedures  for  determining  which 
process  emissions  with  VOC 
concentrations  less  than  5.5  percent 
VOC  by  weight  would  be  subject  to 
control  are  slightly  different  depending 
on  whether  they  are  emitted  from  a  new 
process  section  or  an  existing  process 
section.  The  primary  reason  for  this,  as 
discussed  above,  is  the  inability  to 
assess  whether  the  degree  to  which  an 
emission  stream  from  a  new  process 
section  is  diluted  is  "necessary"  or 
"excessive."  As  a  result  of  these  slighUy 
different  procedures,  the  Agency  had  to 
consider  what  rule  or  procedure  to  use 
for  combining  emissions  from 
concurrently  constructed,  modified,  or 
reconstructed  affected  facilities. 

It  is  important  to  remember  that  this 
concern  only  arises  when  the 
concurrently  constructed  and  modified 
or  reconstructed  process  sections  both 
have  at  least -one  continoous  emission 


stream  with  a  VOC  concentration  of  less 
than  5.5  percent  VOC  by  weight.  If  the 
concurrenUy  constructed  process 
sections  do  not  have  an  emission  stream 
«vith  less  than  5.5  percent  VOC  by 
weight  and  the  modified  or 
reconstructed  process  sections  do,  then 
the  procedure  that  applies  is  the  same  as 
for  modified  and  reconstructed  process 
sections  only.  Sinularly.  if  the 
concurrenUy  modiHed  and  reconstructed 
process  sections  do  not  have  an 
emission  stream  with  less  than  5.5 
percent  VOC  by  weight  and  the  new 
process  sections  do,  then  the  procedure 
that  applies  is  the  same  as  for  new 
process  sections  only. 

The  Agency  again  considered  three 
basic  alternatives.  The  first  alternative 
was  to  apply  the  procedures  separately. 
The  Agency  beUeves  owners  and 
operators  would  seek  to  combine 
emissions  from  all  affected  facihties, 
where  possible,  in  order  to  minimize  the 
number  of  emission  points  and  to 
minimize  control  costs.  Thus,  to 
consider  control  separately  was  not 
considered  to  be  realistic.  Of  the  three 
alternatives,  this  alternative  would 
result  in  the  least  amount  of  control,  but 
would  also  provide  the  greatest 
safeguard  against  controlling  emission 
streams  from  existing  process  sections 
that  are  in  fact  not  cost-effective  to 
control. 

The  second  alternative  considered 
was  to  apply  the  new  affected  facility 
procedure  to  both  new  and  modified  or 
reconstructed  process  sections  when 
they  occur  concurrenUy.  This  would 
require  all  emissions  to  be  combined 
and  total  uncontrolled  annual  emissions 
calculated.  If  the  total  combined 
uncontrolled  aiuiual  emissions  exceeded 
47  Mg/yr.  then  control  would  be 
required.  This  alternative  was 
considered  by  the  Agency  because  there 
still  is  the  concern  of  not  being  able  to 
determine  the  necessary  amount  of 
dilution  associated  with  emissions  from 
newly  constructed  process  sections. 
Since  a  combined  stream  is  being 
considered,  its  VOC  concentration  is 
dependent  on  the  VOC  concentration  of 
the  emissions  both  from  the  new  process 
sections  and  from  the  modified  and 
reconstructed  process  sections.  The 
VOC  concentration  of  the  combined 
stream  could  be  manipulated  to  some 
extent.  This  alternative  would  achieve 
the  most  emission  control  of  the  three 
alternatives,  but  has  the  greatest  risk  of 
requiring  control  of  emissions  from 
existing  process  sections  that  are  in  fact 
not  cost  effective  to  control. 

The  third  alternative  considered  was 
to  apply  the  procedure  for  modified  and 
reconstructed  process  sections  orilyto 
the  combined  emission  streanr  from  the 


concurrenUy  constructed,  modified,  and 
reconstiTicted  affected  facilities.  The 
VOC  concenti-ation  that  would  be  used 
to  calculate  the  threshold  emissions 
would  be  the  higher  of  either  the 
combined  stream's  VOC  concentration 
or  the  VOC  concentration  of  the 
combined  emission  streams  from  the 
modified  and  reconstructed  process 
sections  only.  (Note  that  the  latter 
concentration  itself  would  be  the  higher 
of  the  two  VOC  concentrations 
measured  before  and  after  the 
modification  or  reconstruction.)  This 
alternative  most  likely  falls  in  between 
the  fust  two  alternatives  in  terms  of 
emission  reduction  and  does  the  best 
job  avoiding  control  of  emissions  from 
existing  process  sections  that  are  not  in 
fact  cost  effective  to  control. 

Of  these  three  alternatives,  the 
Agency  prefers  the  second  alternative 
and  the  third  alternative  over  the  first 
alternative  because  the  latter  two 
options  consider  combining  emissions, 
which  better  reflects  what  would  occur 
at  the  plants.  The  Agency  has  a  slight 
preference  for  the  second  alternative 
over  the  third  alternative,  because  it 
would  provide  the  greatest  amount  of 
emission  reduction  and  it  encourages 
industry  to  seek  to  minimize 
unnecessary  dilution.  The  number  of 
instances  in  which  emissions  from 
modified  and  reconstructed  process 
sections  would  be  required  to  be 
controlled  when  they  are  in  fact  not  cost 
effective  to  control  under  the  second 
alternative  is  highly  uncertain.  It  is 
dependent  on  such  factors  as  the 
number  of  times  when  process  sections 
are  constructed,  modified,  and 
reconstructed  concurrenUy,  and  when 
such  occurs  concurrenUy.  on  the  number 
of  times  when  new  process  sections  and 
the  modified  or  reconstructed  process 
sections  both  have  emission  streams 
with  VOC  concentrations  of  less  than 
5.5  percent  VOC  by  weight.  In  addition, 
knowing  that  this  procedure  will  be  used 
will  help  minimize  the  number  of 
instances  where  emissions  that  are  truly 
not  cost  effective  to  control  end  up  being 
controlled. 

The  Agency  feels  the  third  alternative 
has  some  merit,  but  also  falls  short  in 
several  aspects.  The  third  alternative 
would  allow  dilution  levels  of  the 
combined  stream  down  to  the  existing 
VOC  concentration  of  the  emissions 
from  the  modified  or  reconstructed 
process  section.  Although  the  Agency 
considered  using  before  or  after  VOC 
concentrations  of  emissions  from 
modified  or  reconstructed  process  . 
section  as  part  of  the  control         ,i  .  , .. 
determination  procedure,  the  Agency" ' 
does  not  believe  that*  all  current  dilution 
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levels  represent  necessary  dilution 
levels.  The  Agency  also  believes  ^is 
alternative  may  send  the  "wrong  signal" 
to  the  industry  by  encouraging  or 
continuing  to  allow  unnecessarily  dilute 
emissions,  and  could  result  in 
unnecessarily  not  controlling  the 
combined  emissions. 

For  the  reasons  stated  above,  the 
Agency  has  selected  the  second 
alternative  as  part  of  the  new  approach 
being  presented  in  this  Federal  Register 
notice.  The  Agency  welcomes  comments 
on  this  particular  aspect  of  the  new 
approach  being  considered.  Conunenters 
are  especially  encouraged  to  offer 
alternatives  to  the  ones  considered  by 
the  Agency. 

Annual  Emission  Cutoff  for  Small 
Streams.  As  mentioned  earlier,  an 
annual  emission  cutoff  for  small 
continuous  emission  streams  is  now 
being  considered  by  the  Agency.  The 
concept  behind  this  small  stream  cutoff 
is  that  an  individual  stream  may  be  so 
small  (in  terms  of  total  annual 
emissions]  that  it  is  not  cost  effective  to 
control,  even  in  an  existing  control 
device.  The  Agency  agrees  wiUi  this 
basic  concept  and  is  considering  setting 
a  small  stream  cutoff  of  1.6  Mg/yr  for 
individual  continuous  emission  streams. 
This  revision  would  not  supercede  the 
general  provisions  against  intentional 
circumvention  of  a  standard  (i.e., 
multiplying  streams  for  the  purpose  of 
evasion  rather  than  for  independent 
process-related  reasons).  This  cutoff 
level  is  based  on  the  costs  for  ducting  a 
stream  to  a  control  device.  Such  costs 
include  piping,  associated  incremental 
operating  costs  of  the  control  device, 
and  a  compressor/blower.  One  of  the 
basic  assumptions  in  setting  this  level  is 
that  the  emission  stream  does  not  affect 
the  size  of  the  control  device.  Docket 
Item  rV-B-5  contains  the  analysis  for 
this  annual  emission  cutoff  for  small 
streams. 

Low  Volume  Flow  Streams.  Contitil 
devices  are  typically  constructed  larger 
than  necessary,  and  thus  generally  have 
some  amount  of  excess  capacity.  The 
Agency,  therefore,  considered  whether 
or  not  individual  streams  with 
uncontrolled  annual  emissions  of  1.6 
Mg/yr  or  higher  might  be  able  to  be 
vented  to  a  control  device  located  on  the 
plant  site.  Existing  facilities  already 
have  control  devices  as  a  result  of 
safety,  insurance  requirements,  or  State 
regulation.  New  plants  will  also  have 
control  devices  if  not  as  a  result  of  these 
proposed  standards  as  a  result  of  these 
other  considerations  (i.e.,  safety, 
insurance  requirements,  or  State 
regulation).  Therefore,  the  Agency 
examined  the  volume  flow  rates  of 


streams  «vith  uncontrolled  annual 
emissions  of  1.6  Mg/yr  and  greater  and 
whether  control  devices  likely  to  exist  at 
polymer  plants  would  have  the  excess 
capacity  to  accept  such  streams.  A 
continuous  emission  stream  with  20 
weight  percent  VOC  and  annual 
emissions  of  18.2  Mg/yr  has  a  potential 
flow  of  up  to  approximately  8  sc&n.  This 
maximum  volume  flow  rate  is  based 
upon  information  on  stream  composition 
and  characteristics  found  in  the  BID. 
The  Agency  examined  the  volume  flow 
rate  of  8  scfim  in  relationship  to  expected 
capacities  of  existing  control  devices 
(see  Docket  Item  IV-B-7).  This 
comparison  showed  that  this  low 
volume  flow  rate  (i.e.,  8  scfin)  represents 
a  small  fraction  of  expected  excess 
capacities  of  control  devices  expected  to 
be  found  at  polymer  manufacturing 
plants.  On  the  basis  of  this  analysis,  the 
Agency  believes  that  low  volume  flow 
rate  (i.e..  <  8  scfm]  continuous  emission 
streams  can  be  controlled  in  existing 
control  devices.  Since  the  volume  flow 
rate  (scfin)  is  independent  of  Uie  VOC 
concentration,  the  Agency  considered 
extending  control  of  low  volume  flow 
streams  to  those  continuous  emission 
streams  %vith  VOC  concentrations  of 
less  than  20  percent  VOC  by  weight. 
Because  of  the  relatively  small 
contribution  of  these  streams  to  the  total 
volume  flow  entering  a  control  device, 
the  Agency  does  not  believe  extending 
the  low  volume  flow  rate  requirement  to 
low  VOC  concentration  streams  will 
introduce  safety  problems.  Finally,  as 
noted  above,  as  long  as  the  low  volume 
flow  rate  streams  have  uncontrolled 
annual  emissions  of  1.6  Mg/yr  or 
greater,  control  of  these  low  volume 
flow  rate  emission  streams  is  cost 
effective..  Thus,  the  Agency  has 
proposed  that  each  low  volume  flow 
rate  stream  (i.e..  <  8  scfm)  from  new. 
modified,  or  reconstructed  affected 
facilities  be  controlled  unless  its 
uncontrolled  annual  emissions  are  less 
than  1.6  Mg/yr. 

2.  Intermittent  Emissions 

The  Type  of  Release.  As  for 
continuous  emissions.  EPA  went  back  to 
the  information  available  on  intermittent 
emissions  fit>m  polypropylene  and 
fwlyethvlene  plants  to  see  if  a  similar 
control /no  control  approach  could  be 
developed.  The  Agency  looked  at 
annual  emissions,  volume  flow  rate,  and 
weight  percent  VOC  concenb^tion  as 
possible  parameters  for  estimating  the 
cost  effectiveness  of  controlling 
intermittent  emissions  (see  Docket  Item 
IV-B-12).  As  noted  earlier,  the  flow  for  a 
continuous  emission  stream  could  be 
calculated  from  a  given  weight  percent 
VOC  concentration  and  a  given  levelof 


annual  emissions.  The  resulting  flow 
(which  is  an  average)  could  then  be  used 
as  a  reasonable  estimate  of  actual  flow 
for  calculating  the  cost  of  the  control 
device.  However,  the  resulting  flow 
calculated  for  intermittent  streams 
cannot  be  used  in  most  instances.  An 
intermittent  emission  stream  typically 
%vill  have  a  peak  volume  flow  rate  that 
is  much  larger  than  the  average  volume 
flow  that  is  calculated  from  a  given 
weight  percent  and  a  given  annual 
emissions  level.  Since  control  devices 
are  sized  to  control  peak  volume  flow 
rates,  the  cost  of  control  is  more 
dependent  on  the  peak  rather  than  the 
average  volume  flow  rate.  Furthermore, 
there  is  not  a  unique  peak  volume  flow    ■ 
rate  associated  with  a  given 
combination  of  weight  percent  VOC 
concentration  and  annual  emissions 
since  the  time  duration  of  the  flow  is 
unpredictable.  Lacking  Uiis  relationship, 
weight  percent  VOC  concentration 
cannot  be  used  as  a  parameter. 

The  Agency  then  considered  using 
peak  flow  rate  and  annual  emissions  as 
the  two  parameters  for  a  control/no 
control  determination.  For  emission 
stieams  wiUi  VOC  concenb^tions  of 
more  than  8  percent  VOC  by  weight  the 
Agency  found  a  good  correlation 
between  these  two  parameters  and  the 
cost  effectiveness  of  control.  For 
intermittent  emissions  with  lower  VOC 
concentrations,  natural  gas  would  be 
required.  Since  the  amount  of  natural 
gas  required  is  a  function  of  the  VOC 
concentration  and  the  average  volume 
flow  and  is  not  related  to  the  peak  flow, 
the  cost  of  this  natural  gas  would 
adversely  affect  the  use  of  peak  volume 
flow  rate  as  a  parameter  for  assessing 
the  cost-effectiveness  of  control. 
Furthermore,  the  typically  very  high 
peak  volume  flow  rates  associated  with 
decomposition  emissions  may  require 
such  a  lai^ge  control  device  that  control 
of  all  intermittent  emissions  in  a  single 
flare  would  not  be  cost  effective.  Thus, 
the  Agency  does  not  believe  intermittent 
emission  streams  lend  themselves,  as 
continuous  emission  streams  do.  to  a 
simple  two  parameter  control/no  control 
determination. 

The  Agency  then  examined  the 
information  on  intermittent  emissions  to 
see  if  a  different  type  of  generic 
approach  could  be  used  to  determine 
which  intermittent  emissions  would  be 
subject  to  control.  The  Agency  looked  at 
aggregating  emissions  according  to  the 
type  or  natiue  of  the  release.  In  doing 
this,  the  Agency  identified  three  basic 
types  of  intermittent  emissions.  These 
types  were  decomposition  emissions, 
emergency  releases  other  than 
decomposition  emissions,  and  normal 
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process  releases  that  include  startup, 
shut-down,  and  maintenance  purges.  In 
reviewing  the  information  in-hand  and 
in  anticipation  of  information  being 
requested,  the  Agency  believes  that  the 
emissions  that  occur  due  to  a 
decomposition,  regardless  of  the  type  of 
polymer  being  pcodaced  or  the  type  of 
reactor  being  used,  will  be.  on  an 
irtcremental  basis,  not  cost  effective  to 
control.  Current  available  information 
shows  that  the  other  intermittent 
releases  (emergency  releases  other  than 
those  that  occur  due  to  a  decomposition 
and  normal  process  releases  including 
maintenance,  start-up.  and  shut-down 
purges)  may  or  may  not  be  currently 
controlled  due  to  State  regulation  or  for 
safety  purposes  (see  Docket  Items  IV^- 
3  and  IV-B-8).  An  Agency  cost  analysis 
based  on  the  model  plants'  emisskms  as 
reported  in  BID  (see  Docket  item  IV-B- 
12)  shows  that  on  a  plant- wide  basis 
sufficient  intermittent  emissions  frtm 
these  other  various  types  of  intermittent 
releases  exist  to  make  control  cost 
effective.  This  cost  analysis  also 
examined  the  cost  of  controlling  these 
other  intermittent  emissions  on  an 
individual  process  line  basis.  The  cost  of 
control  on  this  basis  was  found  to  be 
less  than  $2JX»/Mg  of  VOC  reduction 
for  all  six  model  plants  and  less  than 
$1.000/Mg  of  vex:  reduction  for  four  of 
the  six  model  plants.  Therefore,  pending 
new  information  to  the  contrary,  EPA  is 
considering  exempting  all  intermittent 
emissions  that  occur  due  to  a 
decomposition  &om  control  and 
requiring  all  other  intermittent  releases, 
including  intermittent  emissions  that 
may  occur  during  an  attempt  to  prevent 
a  decomposition,  to  be  controlled 
regardless  of  the  type  of  polymer  being 
produced  and  regardless  of  whether  the 
affected  facility  is  new,  modified,  or 
reconstructed. 

Control/No  Control  Annual  Emission 
Threshold  Levels.  Unlike  the  new 
approach  for  continuous  emissions,  the 
new  approach  being  considered  for 
intermittent  emissions  does  not  include 
a  minimum  threshold  level  of 
uncontrolled  annual  emissions  before 
control  is  required.  The  absence  of  a 
threshold  level  is  based  upon  a 
reconsideration  by  the  Agency  of  the 
estimation  of  emissions  from 
intermittent  releases  and  the  control  of 
such  streams.  A  threshold  level  requires 
the  estimation  or  prediction  of  emissions 
beforehand  so  control  devices  can  be 
put  in  place.  Total  emissioos  from  an 
intermittent  stream  is  dependent  in 
many  instances  on  the  number  of 
releases  in  a  year,  which  is 
unpredictable  io  most  cases.  The 
number  of  releases  can  vary 


substantially  from  one  year  to  another. 
Thus,  conceivably,  a  particular  stream 
may  be  below  a  threshold  level  one  year 
and  above  it  the  next.  As  noted  above, 
the  Agency's  cost  analysis  based  on  the 
model  plant's  emissions  showed  that 
sufficient  emissions  from  intermittent 
releases  (not  including  decomposition 
emissions)  exist  to  make  control  cost 
effective.  For  these  reasons,  the  Agency 
is  not  including  a  threshold  level  for 
intermittent  releases  in  the  new 
approach  currently  being  considered. 
Annual  Emission  Cutoff  for  Small 
Streams.  The  Agency  considered  an 
annual  emission  cutoff  for  small 
individual  intermittent  emission  streams 
as  it  did  for  continuous  emissions. 
Although  by  definition  an  emission 
stream  with  low  annual  emissions  will 
have  a  low  average  flow  (scfin),  some 
intermittent  streams  may  have  a  peak 
flow  that  would  exceed  the  excess 
capacity  of  the  existing  control  device  or 
affect  the  size  of  a  new  control  device. 
Thus,  the  same  basic  assumption  (that 
control  device  sixe  is  not  affected)  used 
in  the  annual  emission  cutoff  analysis 
for  small  continuous  streams  cannot  be 
made  for  intermittent  emissions.  In 
addition,  as  the  total  emissions  for  some 
streams  depend  on  the  frequency  and 
duration  of  rehefs  in  a  year,  a  particular 
stream  conceivably  may  meet  the  cutoff 
one  year  due  to  an  unusually  low 
number  of  reliefs,  but  exceed  the  cutoff 
another  year  due  to  an  average  or  large 
number  of  reliefs.  For  these  reasons,  the 
Agency  does  not  believe  it  is  practical  to 
provide  an  annual  emission  cutoff  for 
small  individual  intermittent  streams. 

£.  Impacts  of  New  Approach 

The  Agency  examined  each  process 
section,  as  described  in  the  BID,  to 
compare  which  process  sections  are 
projected  to  be  controlled  under  the 
model  plant  approach  and  %vhich  are 
projected  to  be  controlled  under  the  new 
approach.  The  results  of  this  analysis 
are  presented  in  Docket  Item  IV-B-13. 
The  impacts  examined  were  for 
emission  reductions  and  costs  of  control 
to  the  industry.  Quantitative  estimates 
were  made  on  the  basis  of  the  effects  of 
the  new  approach  on  emissions  from 
new  plants  in  order  to  be  consistent 
with  the  previous  estimated  impacts 
reported  in  the  Federal  Register  notice 
for  the  proposed  standards.  Projected 
effects  were  identified  for  modified  and 
reconstructed  affected  facilities,  but  no 
quantitative  estimates  were  made. 

Emission  Impacts.  Several  process 
sections  or  sets  of  emission  streams  ha 
several  of  the  model  plants  were 
identified  as  being  controlled  under  the 
new  approach  but  x\ot  under  the  modet 
plant  approach.  In  some  instances. 


whether  a  process  section  was  projected 
to  be  controlled  varied  depending  on 
whether  it  was  by  itself  or  part  of  a 
process  hne  or  plant.  In  general,  the 
process  sections  for  which  control  under 
the  new  approach  but  not  under  the 
model  plant  approach  was  projected 
were:  (1)  The  raw  materials  preparation 
section  (continuous  emissions)  at  both 
new  and  existing  polypropylene,  liquid 
phase  process  plants:  (2)  the  product 
finishing  and  product  storage  sections 
(continuous  emissions)  at  new  LDPE, 
high  pressure  process  plants;  (3)  the  raw 
materials  preparation  sections 
(intermittent  emissions)  at  both  new  and 
existing  HOPE,  slurry  process  plants;  (4) 
the  product  finishing  sections 
(continuous  emissions)  at  new  and 
existing  HDFC  slurry  process  plants;  (5) 
the  raw  materials  preparation  sections 
(continuous  and  intermittent  emissions) 
at  both  new  and  existing  FIDPE,  solution 
process  plants;  and  (6)  the  product 
finishing  sections  (continuous 
emissions)  at  new  HDPE,  solution 
process  plants. 

The  new  approach  would  also  result 
in  some  projected  loss  of  emission 
control.  The  types  of  losses  include 
decomposition  emissions  from 
polypropylene  plants  and  some 
polyethylene  plants,  emission  streams 
from  modified  or  reconstructed  affected 
facilities  with  either  a  VOC  weight 
percent  of  less  than  0.10  percent  or 
annual  emissions  of  less  than  1.6  Mg/yr 
(for  example,  from  raw  materials 
preparation  sections  in  polypropylene, 
liquid  phase  plants),  and  emission 
streams  fit)m  new  affected  facilities 
with  annual  emissions  of  less  than  1.6 
Mg/yr. 

Although  it  is  difficult  to  estimate  the 
exact  increase  or  decrease  in  emission 
reductions,  it  has  been  estimated  using 
the  model  plant  emission  data  and 
projected  growth  estimates  found  in  the 
BID  that  the  new  approach  would  result 
in  a  small  net  increase  in  emission 
reduction  over  the  5-year  growth 
projection  period. 

Cost  Impacts.  The  new  approach 
would  require  model  plant  owners  and 
operators  to  incur  additional  control 
costs  in  some  instances  (e.g..  control  of 
product  finishing  sections  in  new  HDPE, 
slurry  process  plants)  and  may  reduce 
control  costs  in  other  instances  (e.g., 
streams  exempted  under  the  annual 
emission  cutoff  for  small  continuous 
emission  streams).  Though  the  cost 
impacts  may  be  distributed  over 
different  owners  or  operators,  a  net  cost 
savings  is  projected.  For  the  process 
sections  identified  above  as  now  being 
likely  to  be  controlled  under  the  new 
approach,  an  increase  in  annualized 
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costs  attributable  to  the  standards  is 
projected  to  be  about  $900,000  spread 
over  5  years,  while  for  process 
emissions  that  may  now  be  exempt  from 
control  due  to  the  new  approach,  a  cost 
savings  of  approximately  $1,700,000  over 
the  next  5  years  has  been  estimated  (see 
Docket  Item  rV-B-13). 

The  incremental  cost  effectiveness  of 
the  control  of  the  process  sections  which 
were  projected  to  now  be  controlled  as 
a  result  of  the  new  approach  being 
considered  were  also  estimated. 
Incremental  costs  of  control  were 
calculate  using  the  model  plant  emission 
characteristics  as  reported  in  the  BID. 
The  costs  were  also  calculated  for  each 
type  of  new  growth  (new  plant,  process 
line,  or  process  section)  projected  for  the 
four  model  plant  types  that  had  process 
sections  identified  as  now  being 
controlled  by  the  new  approach. 

One  new  plant  was  projected  to  be 
built  for  three  of  four  model  plants.  (No 
new  LDPE  high  pressure  plant  was 
projected  to  be  built.)  The  incremental 
cost  effectiveness  of  controlling 
emissions  from  the  five  process  sections 
at  the  three  new  plants  was  estimated  to 
be  between  $340/Mg  to  $870/Mg  of  VOC 
reduction  for  four  of  the  five.  The  fifth 
process  section,  the  product  finishing 
section  at  the  new  HDPE,  solution 
process  plant,  was  projected  to  have  an 
incremental  cost  effectiveness  of  almost 
$3.000/K4g.  As  noted  above,  these  cost 
estimates  were  based  on  emission 
characteristics  found  in  the  model  plant. 
The  Agency  believes  new  plants  have 
much  greater  freedom  in  controlling 
emissions  and  their  characteristics. 
Thus,  the  Agency  believes  the  cost  of 
controlling  the  product  finishing 
emissions  firom  a  new  HDI^  solution 
process  plant  may  be  overstated.  The 
cost  estimate  is  based  on  an  existing 
facility  with  two  streams  diluted  to 
approximately  4.3  and  0.9  percent  of  the 
lower  explosive  level.  The  latter  stream 
is  a  VOC-in-air  stream  from  a  stripper.  If 
a  new  plant  would  limit  the  amount  of 
dilution  from  this  stream  to  25  percent  of 
the  lower  explosive  level  the  Agency 
estimated  that  the  cost  effectiveness  of 
control  from  product  finishing  in  a  new 
plant  to  be  about  $720/Mg. 

The  Agency  also  looked  at  the  worst 
case  costs  where  individual  process 
sections  are  constructed  (or  modified  or 
reconstructed).  As  expected,  the 
incremental  cost  effectiveness  of  control 
increased.  Eighteen  process  sections 
were  projected  to  be  constructed  by 
themselves.  For  twelve  of  the  process 
sections  (six  raw  material  preparation 
sections  at  polypropylene  liquid  phase 
plants  and  bix  at  HDPE.  solution  process 
plants),  the  incremental  cost 


effectiveness  was  less  than  $500/Mg  of 
VOC  reduction.  For  the  other  six 
process  sections  (three  product  storage 
sections  at  LDPE,  high  pressure  plants 
and  three  raw  materials  preparation 
sections  at  HDPE,  slurry  process  plants), 
the  incremental  cost  effectiveness  of 
control  was  between  $1,300/Mg  and 
$1,900/Mg.  Where  more  than  one  of 
these  process  sections  are  constructed, 
modified,  or  reconstructed  concurrently, 
the  incremental  cost  of  control  would 
decrease. 

Lastly,  one  new  processs  line  was 
projected  to  be  built  at  a  LDPE.  high 
pressure  plant.  The  product  finishing 
and  product  storage  sections  of  this  new 
line  were  projected  to  be  controlled 
under  the  new  approach,  and  an 
incremental  cost  effectiveness  of  $1,200/ 
Mg  of  VOC  reduction  was  estimated. 

Applicability  Date  Impact  While  the 
Agency  believes  the  new  approach  more 
closely  matches  those  streams  that  are 
cost  effective  to  control  with  those 
streams  that  actually  become  controlled 
as  a  result  of  the  regulation  than  would 
be  achieved  under  the  model  plant 
approach,  it  is  important  to  recognize,  as 
discussed  above  and  as  illustrated  in  the 
two  examples  above,  certain  emissions 
and  process  sections  not  required  to  be 
controlled  under  the  standards  proposed 
on  September  30, 1987.  may  be  required 
to  be  controlled  under  the  new 
approach.  Therefore,  the  Agency  would 
solve  this  potential  compliance  problem 
by  proposing  a  new  applicability  date 
for  those  affected  facilities  that  can  be 
shown  to  have  been  excluded  under  the 
standards  as  proposed  on  September  30, 
1987,  but  now  would  be  subject  to  the 
final  rule  under  the  new  approach. 

Relationship  to  Current  Levels  of 
Control  As  noted  above,  the  approach 
being  proposed  in  this  notice  may  result 
in  different  control/no  control  decisions 
being  made  for  certain  emission  streams 
in  comparison  to  the  previously 
proposed  model  plant  approach.  At  the 
same  time,  the  control/no  control 
determination  procedures  under  either 
approach  may  indicate  that  certain 
existing  streams  that  are  currently  being 
controlled  would  not  be  required  to  be 
controlled  under  the  approaches  that 
have  been  proposed  were  they  part  of  a 
new,  modified,  or  reconstructed  affected 
facility.  The  possibility  of  such  instances 
occurring  as  a  result  of  these  standards 
does  not  constitute  endorsement  by  the 
Agency  of  the  removal  of  existing 
control  equipment  or  the  "decontrol"  of 
such  streams  by  venting  them  directly  to 
the  atmosphere  rather  ^an  to  the 
control  device.  Further,  the  analyses 
that  foim  the  basis  of  these  approaches 
examined  the  cost  Incurred  to  control 


emissions  that  are  uncontrolled  and  not 
the  cost  of  continuing  to  control  such 
streams.  Thus,  where  such  a 
"discrepancy"  occurs,  the  analyses  used 
to  develop  these  approaches  do  not 
support  the  control  of  existing 
emissions.  Finally,  there  may  be  reasons 
for  continuing  to  control  such  streams 
that  were  not  part  of  the  analyses.  For 
example,  insurance  requirements  or 
State  regulations  may  require  greater 
levels  of  control  than  indicated  by  the 
analyses. 

m.  Reopening  of  Public  Comment 
Period 

As  discussed  above,  the  Agency  is 
requesting  comments  on  the  new 
approach  being  considered  for  the 
standards  for  polypropylene  and 
polyethylene  production  as  outlined  in 
this  notice.  Memoranda  containing  the 
analyses  that  form  the  basis  of  this  new 
approach  are  found  in  the  docket  (see 
the  AOORESSES  section  of  this  notice). 
Based  on  the  comments  received,  the 
Agency  will  reconsider  the  merits  of  this 
new  approach  and.  if  it  is  retained,  will 
finalize  the  standard,  considering  any 
additional  information  that  may  be 
provided  as  a  result  of  comments  on  this 
notice. 

rV.  Summary 

In  summary,  the  Agency  has  used  the 
same  basic  information  on  emissions  in 
the  industry  and  has  applied  the  same 
decision  criteria  for  determining  cost- 
effective  levels  of  control  but  has 
"repackaged"  that  information  in  a  new 
approach  for  determining  the  control/no 
control  decision.  The  Agency  believes 
this  new  approach  provides  a  standard 
that  can  meet  the  challenge  of  new 
processes  and  process  modifications, 
and  provide  a  more  equitable  standard 
for  all  those  affected.  Finally,  the 
Agency  believes  that  the  new  approach 
being  considered  is  as  protective  of  the 
environment  as  the  model  plant 
approach. 

List  of  Subjects  in  40  CFR  Part  68 

Air  pollution  control  Incorporation  by 
reference,  Intergovernmental  relations. 
Plastic  materials,  synthetic  resins,  and 
nonvulcanizable  elastomers  (SIC  2821). 
and  Reporting  and  recordkeeping 
requirements. 

Date:  December  2a  196a. 

Eileen  ClBuiiea 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

It  is  proposed  to  amend  40  CFR  Part 
60  as  follows: 
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PART  60-(AIIEN0E0] 

|«aS60    (AiiMndwl) 

1.  In  propo««d  i  6a560,  by  revising 
paragraph*  (a)(l)(i)  and  (a)(lMii); 
removing  paragraphs  (aMl)(>>i)< 
(a)(l)(iv).  and  (a)(l)(v);  rediesignating 
paragraphs  (a)(l)(vi):  (a)(1)(vii),  and 
(aKlHviii)  as  (a)(l)(iii).  (a)(l)(iv).  and 
(a)(l)(v).  respectively:  revising 
paragraphs  (aK2)(i)  and  (a)(2)(ii): 
revising  paragraph  (b):  revising 
paragraph  (c)  and  redesignating 
paragraph  (c)  as  paragraph  (e); 
redesignating  paragraph  (d)  as 
paragraph  (0;  and  adding  paragraphs 
(c).  (d).  (gj.  and  (h)  as  follows: 

(a)  •  •  • 

(1)  •  •  • 

(i)  For  the  manufacture  of 
polypropylene:  each  raw  materials 
preparation  section,  each 
polymerization  reaction  section,  each 
material  recovery  section,  each  prodact 


finishing  section,  and  each  product 
storage  section; 

(ii)  For  the  manufacture  of  law  density 
or  high  density  polyethylene:  each  raw 
materials  preparation  section,  eech 
polymerization  reaction  section,  each 
material  recovery  section,  each  product 
finishing  section,  and  each  product 
storage  section; 

(iii)  *  •  * 

(Iv)  •  •  • 

(V)  *  •  * 

(2)  *  *  * 

(i)  For  the  manufacture  of 
polypropylene:  each  raw  materials 
preparation  section,  each 
polymerization  section,  each  material 
recovery  section,  each  product  finishing 
section,  and  each  product  storage 
section;  and 

(ii)  For  the  manufacture  of  low  density 
or  high  density  polyethylene:  each  raw 
materials  preparation  section,  each 
polymerization  reaction  section,  each 
material  recovery  section,  each  product 


finishing  section,  and  each  product 
storage  section; 


(b)  Any  facility  under  paragraph  (a)  of 
this  section  that  coilimences 
construction,  modification,  or 
reconstruction  after  September  30, 1987, 
is  subject  to  the  requirements  of  this 
subpart  except  as  provided  in 
paragraphs  (c)  throu^  (f)  of  this  section. 

(c)  Any  polypropylene  or  polyethylene 
facility  listed  in  Table  1  that  commenced 
construction,  modification,  or 
reconstruction  after  September  30, 1987. 
and  before  January  10, 1989  with 
uncontrolled  emission  rates  at  or  below 
those  identified  in  Table  1  is  not  subject 
to  the  requirements  of  this  subpart 
unless  and  until  such  facihty 
conunences  construction,  modification, 
or  reconstruction  after  January  10, 1988, 
or  its  uncontrolled  emission  rate  exceeds 
that  rale  listed  for  it  in  Table  1. 


- 

TABIf  1. 

Maximum  (jNCONmoLLEO  Emission  Rate  * 

• 
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pradud 
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*  "UncontroUMl"  emiMNMM  refer  to  Iht  cnuaaiont  thai  would  be  emitted  to  the  atmoephere  in  the  abaenca  of  any  add-on  eontroi  oievicn  bwl  after  any 
material  recovery  de^'lces  thai  conitilule  p^rt  of  the  normal  material  recovery  operations  in  a  proceM  line  where  pratenlial  emluiont  are  recovered  for  recycle  or 
resala. 

*  Emiaaioa  rate  appliaa  to  coatinuous  emiaaions  onlv. 
'  Emiaaion  rale  applie*  to  intermilleni  emiastona  only. 

'  Total  emiaaion  rata  for  non-emergency  intermittent  emisatona  from  raw  materiiil*  preparatian.  polymerization  reaction,  material  recovery,  product  fbilahing. 
and  product  ttorage  proceti  tections. 
'  See  foofhole  d. 

'  Emission  rale  appliaa  lo  botli  continuoua  and  inlermilteni  emissions. 
'  Emission  rale  applies  to  non-emergency  Intermittent  smissiona  only. 
'  Applies  lo  modified  or  iecona<fc>ed  affected  facilities  only. 
'  Inlcudaa  emissions  from  Iha  cooling  water  lower. 
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'  Applies  lo  a  process  tine  producing  low  viscosity  polyCethylene  terephthalate). 
'  Applie*  to  a  process  line  prodadng  high  viscosity  polylelhyiene  terephthalate). 
'  See  footnote  m. 

"  Applie*  lo  the  sum  of  emissions  lo  the  atmosphere  from  the  polymerization  reaction  (eclion  (including  emissions  fitim  the  cooling  water  lower)  and  the 
raw  malenal  preparation  section  (i-«~  the  esterifiers). 


(d)  The  continuous  and  intermittent 
emissions  from  any  polypropylene  or 
polyethylene  facility  listed  in  Table  2 


that  commences  construction, 
modification,  or  reconstruction  after 
January  10, 1989,  are  subject  to  the 


requirements  of  this  subpart  as  shown  in 
Table  2. 


Table  2.— Affectb)  Faciutcs  m  POLYPfX>PYi.ENE  and  Polyethylene  PAaLrriES  with  (date  of  proposal  in  Federal 
s^  Register)  Appucabiuty  Dates 


PiotlucBon  prooass 


Prooass  taction 


Emiwioni 


Cominiioua 


fHiiypropylana.  Iquid  phasa  procass.. 


Potyprepytene,  gas  phase  process^ 


Low  DanaMy  Pdyatttylana,  high  pfassura  procass^ 


Low  OanaNy  Polyelttytene,  low  pissstre  process  and 
High  Oanany  Poiyalhylana,  gas  phase  process. 


High  Oanarty  PotyaViylana,  IquKl  phasa  sluny  process. 


High  Density  Polyolhytone.  liquid  phase  sotuSon  proc- 


Rafw  Matehais  Preparation. 

Material  Recovery 

Product  Rntthmg ..»«..»* 

Product  Storage ~ 

Raw  Malenats  Preperation . 
Polymenzatton  Raaclioo . 

Material  Recovery 

^odud  RrMhtftg ............ 

Product  Storage- 


Raw  Malenals  PreparaSon- 

Potymerization  Haartion 

Matehal  Racwary 

ftoduct  nfwhing 
Product  Storage.. 


Polymenzation  Reaction . 


Mtferial  Recovety- 
rTOuUCt  Mmning. 
Pfodud  SlorsoB — 


Polymerization 
Material  Recovery 
Product  rinwhwQ  > 
Product  Storage... 
Potyfnenzatoon  Reaction. 


Product  FMMng. 
Product  SloraQe«- 


(e)  Except  for  new  affected  facilities, 
modified  or  reconstructed  affected 
facilities  at  polystyrene  and 
poly(ethyIene  terephthalate)  plants  with 
imcontrolled  emission  rates  at  or  below 
those  identified  in  Table  1  are  exempt 
from  the  requirements  of  §  60.562-1. 

(0  *  *  * 

(g)  Individual  vent  streams  that  emit 
continuous  emissions  with  uncontrolled 
annual  emissions  of  less  than  1.6  Mg/yr 
in  new  polypropylene  or  polyethylene 
affected  facilities  are  exempt  from  the 
requirements  of  {  60.562-1. 

(h)  Individual  vent  streams  that  emit 
continuous  emissions  with  uncontrolled 
annual  emissions  of  less  than  1.6  Mg/yr 
or  with  a  weight  percent  VOC  of  less 
than  0.10  percent  from  a  modified  or 
reconstructed  polypropylene  or 
polyethylene  affected  facility  are 
exempt  from  the  requirements  of 
S  60.562-1. 


§6aS61    (Amended] 

2.  In  proposed  §  60.561,  by  adding  the 
following  definitions  in  alphabetical 
order 

***** 

"Concurrent"  means  construction, 
modification,  or  reconstruction  of 
affected  facilities  that  is  commenced  or 
completed  within  a  two  year  period 
after  the  commencement  date  of  the 
construction.  modiHcation.  or 
reconstruction  of  an  affected  facility. 
*        *        •        *        • 

"Decomposition"  means  for  the 
purposes  of  this  standard  an  event  in  a 
polymerization  reactor  that  advances  to 
the  point  where  the  polymorization 
reaction  becomes  imcontrollable,  the 
polymer  begins  to  break  down 
(decomposes),  and  it  becomes  necessary 
to  relieve  the  reactor  instantaneously  in 
order  to  avoid  catastrophic  equipment 
damage  or  serious  adverse  personnel 
safety  consequences. 

"Decomposition  emissions"  refers  to 
only  those  emissions  released  from  a 


polymer  production  process  as  the  result 
of  a  decomposition.  For  purposes  of  this 
standard,  this  term  does  not  include 
emissions  that  may  occur  during 
attempts  to  prevent  a  decomposition. 


{60562-1    (Amended) 

1  In  proposed  §  60.562-1,  by  revising 
paragraph  (a)(1)  introductory  text, 
redesignating  paragraphs  (a)(l)(i)  and 
(ii)  as  paragraphs  (a)(l)(ii)  and  (iii): 
adding  paragraph  (a)(l)(i):  revising 
paragraphs  (a)(l)(ii)  and  (iii) 
introductory  text;  and  revising 
paragraph  (aH2)  introductory  text  as 
follows: 

(a)*   •   * 

(1)  For  each  vent  stream  that  emits 
continuous  emissions  in  an  affected 
facility  as  defined  in  §60.5G0(a)(1). 
Table  3  shall  be  used  to  identify  those 
continuous  emissions  from  each  new 
affected  facility  or  set  of  concurrently 
constructed,  modified,  and 
reconstructed  affected  facilities  that  are 
required  to  be  controlled,  and  Table  4 
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shall  be  used  to  identify  those 
continuous  emissions  from  each 
modified  or  reconstructed  affected 
facility  or  set  of  concurrently  modified 
and  reconstructed  affected  facilities  that 
are  to  be  controlled.  The  level  of  control 
is  Identified  in  Tables  3  and  4  as  one  of 
the  following: 

(i)  Venting  the  emissions  to  a  control 
device  located  on  the  plant  site. 


(ii)  Reducing  emissions  of  total 
organic  compounds  (TOC)  (minus 
methane  and  ethane)  by  98  weight 
percent,  or  to  a  TCX]  (minus  methane 
and  ethane)  concentration  of  20  ppm  by 
volume  (ppmv),  expressed  as  the  sum  of 
the  actual  compounds,  not  carbon 
equivalents,  on  a  dry  basis  corrected  to 
3  percent  oxygen,  whichever  is  less 
stringent  If  a  boiler  or  process  heater  Is 
used  to  comply  with  this  paragraph. 


then  the  vent  stream  shall  be  introduced 
into  the  flame  zone  of  the  boiler  or 
process  heater,  or 

(iii)  Combusting  the  emissions  in  a 
flare  as  follows: 


(2)  For  each  vent  stream  that  emits 
intermittent  emissions  in  an  affected 
facility  as  deHned  in  S  60.560(a)(2). 
except  for  decompositions: 


Table  3.  Procedure  for  Determining  Control  and  Applicable  Standard  for  Continuous  Emission  Streams  From  Au 
New  and  From  All  Concurrent  New.  Modified,  and  Reconstructed  Polypropylene  and  Polyethylene  Affected 
Faouties 


Prooadura* 


1.  Sum  ■■  MrMms  wWi  VOC  wai^  pwowN  wNNn  «w 

I  mm  or  trom  al 
d  raconslrxjclod 


ooncwranSy  oonakuctad,  modWad, 
ladMiaa  ai  a  piwM  lila. 


2.  Catajlata  lo«al  unconSoHad  annual  amiitlona 


&  Ciiculla  cowpoaita  VOC 
oanQ  tor  atraama  in  ««a  5.S  to  laaa 


tor  aach 

Is 

20 


4.  Cttamt  aw  Swaahoid  amiaatona  tor  Sw  S.S  to  taaa 

tan  20  wwgM  parcar«  ranga  uaing  Sw  oompoaNa  VOC 


0<5.5» 


5.S<20 


20  to  100 


vxjnvoi/no  convoi  craoria 


1.  It  total  oomtiinad  unoonlreSad  amiaaturia  ara  aquaf  to  or 

graatar  than  47  Mg/yr,  conkoL. 
Z  H  total  oomblnad  uncontroiaJ  amIaBton  ara  laaa  ttw*  47 

Mg/yr.  control  only  MMdual  atraama  wMh  wokima  How 

rataa  ot  S  sclm  or  laaa. 

1.  If  total  conttlnad  uncontroflad  amiaatona  ara  aqual  to  or 
graalar  than  catailatad  *«MhoU  amiiatona  (CTE)*,  oon- 
trot. 

2.  n  mai  oomDmaa  unoonvoaao 
(ha  CTE.  control  only  indMdual 
Sow  rataa  ot  8  acfm  or  laaa. 

1.  If  total  comtAwd  unconir 
graalar  than  18.2  Mg/yr.  conSoL 

2.  If  lolaf  oombinad  unconao8ad 
18.2  Mg/yr.  control. 


atraama  wUh  yoluma 


amiaaiona  are  aoual  to  or 


AppScat)le  stwidard 


1.i60.Se2-1(aMl)<i>orriO 
2.  J60.562-1(aH1)(i).  »)  or 

m 


1.|60.562-1(a)(1>(i)orm 
2.  860  562-l(aX1)(i).  W,  or 


1.|e0.562-1(a)(1)(i)or(B) 
2.  (60.S62-1(a)<1)(i).  00.  or 

m 


Footnotes  to  Table  3: 

*  Individual  ttreams  excluded  under 
paragraphs  |  eo.5eo(g)  and  (h)  from  the 
requiremenU  of  {  60.562-1  are  to  be  excluded 
from  all  calculation*  in  this  table.  These  two 
paragraphs  exempt  all  individual  emission 
streams  with  individual  uncontrolled  annual 
emissiotu  rates  of  less  than  1.6  Mg/yr  that 
are  in  a  new,  modified,  or  reconstructed 
affected  facility  and  all  individual  emission 
streams  with  individual  VOC  concentrations 
of  less  than  aiO  percent  VOC  by  weight  that 
are  in  a  modified  or  reconstructed  affected 
facility. 

*  If  the  emission  streams  in  this  weight 
percent  range  (i.e..  0  <  5.5)  come  only  from 
modified  or  reconstructed  process  sections, 
then  the  procedure  and  control/no  control 
criteria  in  Table  4  for  this  weight  percent 
range  shall  be  used  instead. 


*  For  a  compoaite  VOC  concentration 
between  SA  and  lesa  than  7  percent  by 
weight  calculate  threshold  emissions  using 
Equation  1. 

Equation  1.  Threshold  Emissions.  Mg/ 
yr= (ax  891) +  30.9 

For  a  composite  VOC  concentration 
between  7  and  less  than  9  percent  by  weight 
calctilate  threshold  emissions  using  Equation 
Z 

Equation  2.  Threshold  Emissions,  Mg/ 
yr=(bx324)  +  25 

For  a  composite  VOC  concentration 
between  9  and  less  than  20  percent  by 
weight  calculate  threshold  emissions  using 
Equation  3. 

Equation  3.  Threshold  Emissions.  Mg/ 
yr= (ex  125) +18.2 


:    a  « 


Mlwr*:     b 


c  • 


7.0 


tight  percent  WrJ 
•eight  percent  VOC 


O.S 


njKt 


9.0 


perci 
iKTpi 


ent  VOC 


-I 


0.5  -I 


ignt  percent  vd 
20.0  ■>  °-* 


slaM  percent  VOC 
Might  perxant  Vi 


^ 


weight  percent  VOC  =  weight  percent  of 
composite  emission  stream  of  all 
emission  streams  with  individual  weight 
percent  VOC  between  5.5  and  less  than 
2a 


Table  4.— Procedure  for  Determining  Control  and  Applicable  Standard  for  Continuous  Emission  Streams  From 
Modified  or  Reconstructed  Polypropylene  and  Polyethylene  Affected  FAaLrriES 


Procadura* 


1.  Sum 


straams  «>rth  VOC  awighl  parcani  wMhin  Iha 

•atghl  percam  range  trom  afl  coocurant 

mo<l*ad  and  raconaSuctad  iac*M*  at  a  plwK  srta. 

2.   Calculata   total  uncomrolad  ttmuat  em«aiona  after 

modWcation  or  racoostrueton  tor  aach  wetght  percent 


Appicabto 


0.10  <5.5 


Control/no  control  crKarta 


1.  M  total  oom>)inad  uncontrolted  amisatona  ara  equal  to  or 
graalar  than  the  calculated  thraahold  emisaione  (CTE)*. 
control 

2.  If  total  ccmbwad  uncontroSod  amissions  are  less  ttun 
the  CTE*.  control  only  MMdual  slre«ns  with  volume 
flow  rates  of  S  sctm  or  lessL 


ApplKable  staiKterd 


1.  J60.562-1(aH1)fiOorfiiO 


2.   J  60.562-1  (aMIXi).   («).   or 
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Table  4.— Procedure  for  Determining  Control  and  Applicable  Standard  for  Continuous  Emission  Streams  From 
Modified  or  Reconstructed  Polypropylene  and  Polyethylene  Affected  Facilities— Contoxied 


Procedure* 


.  Cafcutate  compoaite  VOC  concentration  (weight  percent) 
lor  stream*  in  ttM  0.10  to  less  than  5.5  weight  percent 
range  and  tor  atream*  in  the  5.5  to  less  tt^an  20  waigtit 
percent  range  twiore  and  after  modification  and  recon- 
struction. 

.  Select  the  higher  of  the  two  VOC  concentratiorts  for 
each  weight  percent  range. 

I.  Calculate  the  threshold  emissions  for  the  0  10  to  less 
than  5.5  weight  percent  range  and  for  the  5.5  to  less 
than  20  weight  percent  range  using  ttie  respective 
compoaite  VOC  concentration  selected  above. 


Appttasbte 

weigN 

percarM 

range 


6.5<20 


20  to  100 


Control/no  corrtrol  criteria 


1.  If  total  combined  uncontrolled  emissaons  are  equal  to  or 
greater  ttian  CTE,  control. 

2.  If  total  combined  urxxxitroled  emissions  are  less  ttian 
the  CTE*.  control  only  indMidual  streams  mrith  volume 
flow  rates  of  8  scfm  or  less. 


1.  If  total  combined  uncontrolled  emissions  are  equal  to  or 
greater  than  18.2  Mg/yr.  control.. 

2.  If  total  combined  uncontrolled  emissions  are  less  than 
18.2  Mg/yr.  control. 


Appfecabie  standard 


1  f60  562-1(a)(1)Ci)or(li9 
2.   S  60.562-1  (aKi  Hi).   00.  or 

m) 


1.|60  562-1(aM1H«)or(ii) 
^  §60  562-l(aX1)r«),  or  p) 


Footnotes  to  Table  4. 

*  Individual  streams  excluded  under 
paragraph  §  60.560(h)  from  the  requirements 
of  S60.562-1  are  to  be  excluded  from  all 
calculations  in  this  table.  This  paragraph 
exempts  all  individual  emission  streams  with 
individual  uncontrolled  annual  emission  rates 
of  less  than  1.6  Mg/yr  and  all  individual 
emission  streams  with  individual  VOC 
concentrations  of  less  than  0.10  percent  VOC 
by  weight 

*  For  the  0.10  to  less  than  5.5  weight  percent 
range,  the  following  equations  are  used: 


If  the  percent 

composite  VCX^ 

concentration  is  .  .  . 

Use  this  eauation 

to  calculate 
threshold  emissions 

0.4  <  0.6 

47+30 

0.6<5.5.._    »... 

(0.6) -weight 
percent  VOC). 
47. 

If  the  percent 
composite  VOC 
concentration  is  .  . 


0.10  <  0.12 
0.12  <  0.2 .. 
0.2<0.3..„ 
0.3<0.4.... 


Use  this  eauation 

to  calculate 
threshold  emissions 


atiert:    a  ■ 


b  ■ 


LweT 


0.12  1^-^ 

ght  percent  vxj 


(ax  164). 
(bx47J)+96.4. 
(CX  24.8) +68.5. 
(dx  531) +52.4. 


c  • 


L««en 


0.2  1  °-S 

qht  percent  VOC  J 
Ight  percent  VOC 

0.3  ■>  "-5 


qht  percent  VX 


rt  pe 

rrpt 


■^ 


-I 


weight  percent  VC 
d  •    (0.4  -  weight  fraction  VOC)l-** 


For  the  5.5  to  less  than  20  weight  percent 
range,  the  followng  equations  are  used. 


If  the  percent 
composite  VCX^ 
concentration  is  .  . 


5.5<7.... 

7<9 

9<20-... 


f  • 


Use  this  eauation 

to  calculate 

threshold  emissions 


(ex  691) +30.9. 
(fx324)  +  25.a 
(gXl25)  +  18.2 


r      7.0      1  °-5  .1 
[weight  percent  "PC  J 
weignt  percent  VOC 


is 


ignt  percent  V 

9.0  1 

qht  percent  VOC J 


O.S 


qht  percent  VOCJ 
■cignt  percent  VOC 


1=1 


20.0 


gnt  percent  VX 
weignt  percent  Vi 


pi 
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Protection  Agency 
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ENVmONMEffTAL  PROTECTION 
AQCNCY 

40  CFR  Parts  61  «td  763 
(AO-fltt.-OPTS-34«6-4] 

AsbMto*  NESHAP  RavWon,  Indudbig 
MapOMi  of  AabMtoc  Containing 
Matanala  Ramovofl  From  Scnoola 

AQCNCY:  Environmental  Protection 
A^ncy  (EPA). 

ACTION:  Notice  of  proposed  rule  revision 
and  opportunity  for  public  hearing. 


r.  These  proposed  amendments 
to  the  asbestos  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  require  control  device  and 
fugitive  emission  monitoring, 
recordkeeping,  and  reporting  for 
asbestos  milling,  manufacturing,  and 
fabricating  operations.  For  planned 
demolitions  and  renovations,  the 
notiHcation  requirements  are  revised, 
and  safety  is  added  as  a  reason  for 
exemption  from  the  use  of  wet  removal 
methods.  Recordkeeping  is  required  for 
asbestos  waste  disposal.  Clarifying 
revisions  are  made  to  several  dePmitions 
and  provisions. 

The  existing  standard  and  the 
proposed  amendments  implement 
section  112  of  the  Clean  Air  Act  (CAA) 
and  are  based  on  the  Administrator's 
determination  that  asbestos  presents  a 
signincant  risk  to  human  health  as  a 
result  of  air  emissions  from  one  or  more 
source  categories  and  is  therefore  a 
hazardous  air  pollutant  (see  36  FR  3031 
(March  31. 1971)).  The  standard 
proposed  today  amends  the  asbestos 
NESHAP  to  enhance  enforcement  and 
promote  compliance  with  the  current 
standard  without  altering  the  stringency 
of  existing  controls. 

These  regulations  also  would 
implement  in  part  section  203(h)  of  the 
Asbestos  Hazard  Emergency  Response 
Act  (AHERA)  to  the  extent  they  apply  to 
disposal  of  asbestos  removed  from 
school  buildings. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
with  an  opportunity  for  oral 
presentation  of  data  or  views 
concerning  the  proposed  amendments. 
DATCS:  Comments.  Comments  must  be 
received  on  or  before  March  7, 1980. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  |anuary  31.  I960,  a  public 
hearing  will  be  held  on  February  S,  1909 
beginning  at  lOKX)  a  jil  Persons 
interested  in  attending  the  hearing 
should  call  Ms.  Ann  Eleanor  at 
lelpphone  no.  919-541-5578  to  verify  that 
a  hearing  will  occur. 


Request  to  Sptak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  nost 
contact  BPA  by  January  31. 19891 

ADommi.  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  South  Conference  Center. 
Room  4.  Attention:  Docket  No.  A-86-28, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 

204ea 

Public  Hearing.  If  anyone  contacts 
BPA  requestng  a  public  hearing,  the 
hearing  will  be  held  at  the  EPA  Office  of 
Administration  Auditorium,  Research 
Triangle  Park.  North  Carolina.  Persons 
who  want  to  present  oral  testimony 
should  notify  Ms.  Ann  Eleanor, 
Standards  Development  Branch  (MD- 
13),  U.S.  Enviroiunental  Protection 
Agency,  Research  Triangle  Park.  North 
Carolina  27711,  telephone  no.  919-541- 
5578.  Persons  interested  in  attending  the 
hearing  should  call  Ms.  Ann  Eleanor  to 
verify  that  a  hearing  will  occur. 

Docket  Docket  No.  A-88-28, 
containing  supporting  information  used 
in  developing  the  proposed  standards 
revisions,  is  available  for  public 
inspection  and  copying  between  8:(X) 
a.m.  and  4K)0  p.m.,  Monday  through 
Friday,  at  EPA's  Central  Docket  Section. 
South  Conference  Center,  Room  4.  West 
Tower  Lobby.  Gallery  1.  Waterside 
Mall.  401  M  Street  SW..  Washington.  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

KM  FUNTHCR  INrOWMATION  CONTACT: 

For  information  concerning  the  poUcy 
aspects  of  the  proposed  standard 
revisions,  contact  Mr.  Sims  Roy, 
Standards  Development  Branch. 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  no.  919-541-5263.  For 
information  concerning  technical 
aspects,  contact  Mr.  Bruce  Moore. 
Industrial  Studies  Branch,  telephone  no. 
919-541-5460  at  the  same  address. 


Introductioa 

Section  112(a)(1)  of  the  CAA  defines  s 
"hazardous  air  pollutant"  as  one  that 
the  Administrator  judges  "causes  or 
contributes  to  air  pollution  which  may 
reasonably  be  anticipated  to  result  in  an 
increase  in  mortality  or  an  increase  in 
serious  irreversible,  or  incapacitating 
reversible  illness."  Section  112(bMl)(A) 
of  the  CAA  requires  the  Administrator 
to  publish  a  list-  that  includes  each 
hazardous  air  pollutant  for  which  be 
intends  to  establish  an  emission 
standard  under  this  section.  Asbestos 
was  listed  as  a  hazardous  air  pollutant 


onder  section  112  on  March  31. 1971  (36 
FR3031). 

initial  standards  controlling  milling, 
manufacturing,  demolition,  spraying, 
and  roadway  sources  of  asbestos 
emissions  were  promulgated  on  April  6, 
1973  (38  FR  8820).  These  standards  were 
based  on  the  1970  conclusion  by  the 
National  Academy  of  Science  (NAS) 
that  asbestos  emissions  from  major 
manmade  sources  should  be  minimized. 
On  October  14, 1975.  the  demolition 
standards  were  revised  to  place 
additional  requirements  on  demolitions 
ordered  by  State  or  local  governments 
besides  notification  requirements 
already  in  effect  and  the  standard  was 
expanded  to  cover  renovation  activities, 
use  of  asbestos  in  friable  insulation,  and 
waste  disposal  (40  FR  48299).  Work 
practices  covering  emissions  from 
demolition  and  renovation  were  ' 

amended  on  June  19, 1978  (43  FR  26372), 
and  were  repromulgated  on  April  5. 1984 
(40  FR  13658),  to  reinstate  work  practice 
and  equipment  controls  held  not  to  be 
emission  standards  by  the  Supreme 
Court  in  its  decision  in  Adamo 
Wrecking  Company  v.  United  States, 
434  U.S.  275  (1978).  The  1977 
amendments  to  the  CAA  authorize  work 
practice  standards  when  it  is  not 
feasible  to  prescribe  an  emission 
standard.  Such  an  instance  occurs,  for 
example,  when  a  pollutant  cannot  be 
emitted  through  a  conveyance  designed 
and  constructed  to  emit  or  capture  such 
a  pollutant  or  when  a  measurement 
methodology  is  not  available. 

A  general  review  of  the  current 
asbestos  NESHAP  was  undertaken  to 
evaluate  the  consistency  of  the  existing 
standard  with  current  EPA  policies  for 
NESHAP  regulatory  development  the 
availability  of  improved  emission 
controls,  the  need  to  improve 
compliance,  and  the  integration  of  the 
NESHAP  with  other  regulatory 
requirements.  The  EPA  determined  that 
when  complied  with,  the  asbestos 
NESHAP  is  effective  in  reducing 
emissions  and  protecting  the  public 
health.  However,  EPA  also  concluded 
that  many  demolition  and  renovation 
sources  do  not  comply  with  the  removal 
and  waste  disposal  provisions  of  the 
current  standard,  and  that  some 
additional  work  practices  should  be 
required.  Also,  there  is  a  need  for  an 
explicit  requirement  to  monitor  air 
pollution  control  devices  at  milling, 
manufacturing,  and  fabricating  sources 
to  ensure  their  proper  operation. 

A  risk-based  approach  was  also       i     i 
considered  in  the  review  of  the  current 
asbestos  NESHAP.  However,  questions 
regarding  how  EPA  weighs  a  range  of 
health,  risk,  and  other  factors  in 
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establishing  an  ample  margin  of  safety 
for  NESHAPs  were  raised  in  the  District 
of  Columbia  Circuit  Court  decision  in 
the  Natural  Resources  Defense  Council 
V.  EPA.  824  F.  2d  1146  (D.C  Cir.  1987). 
"vinyl  chloride  case."  In  the  vinyl 
chloride  decision,  the  court  prescribed  a 
two-step  process  imder  which  the 
Administrator  must  first  determine  an 
acceptable  risk  level  based  on 
consideration  of  health  and  risk  factors 
alone,  and  then  determine  the  level  at 
which  to  set  the  standard  in  order  to 
provide  an  ample  margin  of  safety, 
which  can  include  consideration  of 
costs,  feasibility,  and  other  relevant 
factors.  In  connection  with  regulation  of 
some  sources  of  benzene,  the  Agency 
has  recenUy  published  in  the  Federal 
Register  (43  FR  28496)  four  proposed 
approaches  for  implementing  the  vinyl 
chloride  decision.  Public  comment  on 
these  approaches  is  being  sought  and 
these  comments  will  be  reviewed  before 
the  Administrator  makes  a  decision 
regarding  which  approach  to  use  to 
develop  NESHAP  standards.  Until  the 
NESHAP  policy  is  clarified,  EPA  cannot 
complete  its  work  on  risk-based 
proposals  for  revision  of  the  asbestos 
NESHAP.  At  this  time,  the  Agency  is 
merely  revising  the  portions  of  the 
standard  that  are  not  risk-based  to 
clarify  their  intent  and  to  facilitate  their 
enforcement. 

Today's  notice  proposes  to  amend  the 
NESHAP  to  enhance  enforcement  and 
improve  compliance  by  (1)  permitting 
the  use  of  percent  by  area  as  an 
expression  for  the  asbestos  content  of 
bulk  materials;  (2)  adding  monitoring 
and  recordkeeping  provisions  for 
asbestos  milling,  manufactiuing.  and 
fabricating  operations;  (3)  revising 
notification  requirements  for 
demolitions  and  renovations:  (4)  adding 
recordkeeping  and  reporting  provisions 
for  waste  disposal:  and  (5)  making  other 
revisions  that  clarify  the  rule  and  its 
intent  and  implement  enforcement 
determinations  previously  made.  None 
of  the  proposed  amendments  affects  the 
stringency  of  controls:  accordingly,  the 
amendments  are  not  affected  by  the 
vinyl  chloride  decision. 

The  EPA  may  issue  a  second  proposal 
at  a  later  date  that  would  include  a 
review  of  the  stringency  of  controls,  and 
oropose  possible  changes  to  the 
stringency  of  controls.  Such  a  proposal 
would  follow  the  "acceptable  risk"  and 
"ample  margin  of  safety"  requirements 
of  the  vinyl  chloride  decision. 

These  rules,  to  the  extent  they  apply 
to  disposal  o[  asbestos  from  schools,  are 
also  being  issued  under  authority  of 
AHERA.  AHERA  enacted  Title  U 
(sections  201  thru  214]  of  the  Toxic 


Substances  Conbol  Act  (TSCA). 
codified  at  15  U.S.C.  2641  thru  2654. 

Section  203  of  TSCA  requires  EPA  to 
promulgate  regulations  governing 
asbestos-containing  material  in  schools. 
The  EPA  is  to  issue  several  specific 
kinds  of  rules,  including  inspection 
rules,  rules  for  determining  appropriate 
actions  to  take  in  response  to  potential 
asbestos  hazards  and  rules  to  require 
implementation  of  management  plans 
for  asbestos. 

On  October  17, 1987,  EPA  issued  most 
of  the  regulations  mandated  by  section 
203  (52  FR  41826.  October  30, 1987).  The 
regulations  are  codified  at  40  CFR  Part 
763,  Subpart  E.  However,  the  Agency 
did  not  promulgate  rules  for  asbestos 
waste  disposal  required  under  section 
203(b).  Failure  to  promulgate  the 
disposal  rules  resulted  from  a  decision 
EPA  made  when  the  section  203  rules 
were  proposed  in  April  1907  (52  FR 
15820).  The  EPA  had  reasoned  that 
since  the  asbestos  NESHAP  covers 
wastes  from  all  buildings  including 
schools,  the  section  203(h)  disposal  roles 
should  be  included  in  the  NESHAP.  At 
the  time,  NE^iAP  revisions  were 
expected  to  be  proposed  in  the  summer 
of  1987.  Due  to  the  vinyl  chloride 
decision,  however,  the  NESHAP 
revisions  were  not  proposed  as 
expected. 

The  EPA  continues  to  believe  that  it  is 
inappropriate  to  have  separate 
regulations  for  disposal  of  asbestos  fiom 
schools  and  from  other  buildings. 
However,  because  of  the  uncertainty 
caused  by  die  vinyl  chloride  opinion, 
EPA  may  issue  final  regulations  under 
section  203(h)  applicable  only  to 
disposal  of  asbestos  from  schools  and 
may  incorporate  such  regulations  into  40 
CFR  Part  763,  basing  them  on  this 
proposal. 

The  standard  under  which  these 
regulations  are  to  be  issued  under  TSCA 
Title  n  is  provided  by  section  203(a). 
which  requires  that  any  regulation 
promulgated  under  section  203  "must 
protect  human  health  and  the 
environment."  The  EPA  believes  that 
these  regulations  will  protect  human 
health  and  the  environment  under  the 
section  203(a)  standard  because  they 
will  facilitate  enforcement  of  existing 
regulations  governing  disposal  of 
asbestos  from  schools,  as  noted  in  this 
preamble.  The  EPA.  however,  does  not 
believe  that  these  regulations 
necessarily  complete  its  obligation 
under  section  203(h).  If  at  a  later  date 
risk-based  revisions  to  the  NESHAP  are 
issued,  the  remainder  of  the  Agency's 
obligation  under  section  203(h)  will  be 
fulfilled. 


This  preamble  first  provides 
background  information  in  the  form  of  a 
brief  description  of  the  health  effects 
associated  with  exposure  to  asbestos 
and  a  summary  of  the  widespread 
Federal  authority  for  regulating 
asbestos.  The  preamble  then 
summarizes  the  proposed  amendments. 
Next  the  environmental,  health,  energy, 
and  economic  impacts  of  the  proposed 
amendments  are  summarized.  The 
rationale  is  then  provided  for  each 
decision  made  in  selecting  the  proposed 
amendments.  Also  discussed  are  the 
impacts  of  the  recordkeeping  and 
reporting  requirements.  Administrative 
considerations,  including  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (RFA)  are  described  at 
the  end  of  the  preamble.  The  preamble 
consists  of  the  following: 
•Background 

•  Summary  of  Changes  to  Asbestos 

NESHAP 
— General 
— Milling.  Manufacturing,  and 

Fabricating  Sources 
— Demolition  and  Renovation 
— Waste  Disposal 

•  Summary  of  Environmental.  Energy. 

and  Economic  Impacts 

•  Rationale 

— Demolition  and  Renovation 
— Milling,  Mamifacturing.  and 

Fabricating 
— Waste  Disposal 
—Spraying 
— Roadways 
— Definitions 

•  Impacts  of  Reporting  Requirements 

•  Regulatory  Flexibility  Act 

•  Public  Hearing 

•  Docket  i 

•  Miscellaneous. 

Background 

Diseases  associated  with  asbestos 
exposure  include  asbestosis, 
mesothehoma,  cancer  of  the  lung,  and  | 
cancer  of  the  gastrointestinal  tract. 
Asbestosis  is  a  pulmonary  fibrosis 
caused  by  the  accumulation  of  asbestos 
fibers  in  the  lungs  and  is  usually 
associated  with  occupational  exposure 
to  asbestos  concentrations  much  highef 
than  those  that  normally  occur  in 
outdoor  air.  Mesothelioma  is  a  cancer  of 
the  pleura  or  the  peritoneum.  I 

Mesotheliomas  are  rarely  curable,  and 
death  usually  results  within  a  year  of   | 
diagnosis.  Asbestos-induced  lung  cano^ 
usually  has  a  latency  period  of  more 
than  20  years,  and  few  cases  of  lung 
cancer  are  curable.  A  number  of 
epidemiologic  studies  of  asbestos 
workers  have  indicated  increases  in 
esophageal,  stomach,  colorectal,  kidney, 
laryngeal,  pharyngeal,  and  buccal-caxity 
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cancers,  though  at  a  smaller  magnitude 
of  increased  cancer  risk  than  lung 
cancer  and  mesothelioma.  The  health 
aspects  of  asbestos  are  discussed  in  the 
Health  Effects  Document  for  asbestos, 
which  is  available  from  the  EPA  Library 
(MD-35).  Research  Triangle  Park.  North 
Carolina  27711.  Please  refer  to  Airborne 
Asbestos  Health  Assessment  Update 
(EPA  eOO/8-<S4/003f). 

In  evaluating  the  coverage  and 
effectiveness  of  the  existing  asbestos 
standards  under  section  112.  it  is 
important  to  recognize  the  widespread 
use  of  Federal  authority  to  control 
asbestos  use  and  exposure.  WithiB. 
EPA.  regulations  for  asbestos  have  been 
issued  under  the  CAA.  TSCA,  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  the  Qean  Water  Act 
(CWA).  the  Federal  Water  Pollution 
Control  Act  (FWPCA),  and  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  Under  the  authority  of 
TSCA.  EPA  has  promulgated  regulations 
requiring  inspection  for  asbestos  in 
schools,  and  has  published  regulations 
to  require  State/local  governments  not 
covered  under  Federal  Occupational 
Safety  and  Health  Administration 
(OSHA)  requirements  for  asbestos 
abatement  projects  to  comply  with  the 
Federal  OSHA  requirements.  Under 
AHERA.  EPA  has  promulgated 
regulations  to  protect  public  health  and 
the  environment  from  asbestos  in  school 
buildings.  Additionally.  EPA.  under  the 
authority  of  TSCA.  has  proposed  to  ban 
certain  asbestos  products  and  phase  out 
other  such  products  (51  FR  3738.  January 
29, 1966).  Guidelines  for  proper  disposal 
of  asbestos  waste  have  been  published 
recently  by  EPA.  Under  CERCLA.  EPA 
has  developed  a  Reportable  Quantity 
(RQ)  of  one  (1)  pound  for  asbestos 
waste.  The  EPA  also  has  set  asbestos 
effluent  standards  for  some  source 
categories  (40  CFR  427)  and  developed 
water  quahty  criteria  (45  FR  79328)  for 
asbestos. 

Outside  of  EPA.  the  Department  of 
Labor's  OSHA  and  Mine  Safety  and 
Health  Administration  (MSHA)  control 
workplace  asbestos  exposun  levels. 
The  OSHA  has  promulgated  a  revised 
workplace  standard  that  reduces  the 
allowable  workplace  exposure  level  as 
an  B-hour  time-weighted-average  (TWA) 
from  2.0  fibers  per  cubic  centimeter  (f/ 
cc)  to  0.2  f/cc  (29  CFR  1910.1001  and  29 
CFR  1928.56).  The  OSHA  regulations 
protect  woiiers  (the  NESHAP  protects 
public  health  principally)  and  require 
certain  actions,  such  as  the  use  of 
wetting  techniques,  to  prevent  the 
workplace  concentrations  from  reaching 
the  permissible  exposure  limit  of  0.2  f/ 


cc.  Asbestos  use  in  some  consumer 
products  is  regulated  by  the  Consumer 
Product  Safety  Commission  (CPSC).  The 
U.S.  Department  of  Transportation 
(DOT)  has  regulations  covering  the 
transportation  of  asbestos  and  asbestos 
products.  Recently.  DOT  promulgated 
regulations  in  compliance  with  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  that 
cover  the  transportation  of  asbestos- 
containing  waste  material  (51  FR  42174, 
November  21. 1986).  The  effective  date 
of  these  regulations  was  subsequently 
delayed  to  July  1. 1967. 

Summary  of  Changes  to  Asbestos 
NESHAP 

General 

The  regulation  is  reorganized  by 
combining  applicability,  notification 
requirements,  and  procedures  for 
asbestos  emission  control  into  a  single 
standard  for  demolition  and  renovation. 
It  requires  milling,  manufacturing,  and 
fabricating  operations  to  monitor  visible 
emissions  daily,  inspect  air  cleaning 
devices  weekly,  and  keep  records.  The 
regulation  also  requires  recordkeeping 
and  reporting  for  waste  disposal 
activities. 

In  general.  compUance  with  the 
NESHAP  approaches  100  percent  for  all 
operations  except  demolition  and 
renovation,  including  disposal  of 
demolition  and  renovation  waste,  where 
it  is  estimated  to  be  about  50  percent  for 
demolition  and  about  80  percent  for 
renovation.  As  a  result  of  this 
noncompUance,  significant  asbestos 
emissions  occur,  with  those  from  the 
disposal  of  demolition  waste  greatly 
exceeding  other  emissions,  including 
those  from  asbestos  milling, 
manufacturing,  and  fabricating.  Several 
amendments  are  proposed  to  improve 
compliance  with  and  enforceability  of 
the  NESHAP  and  to  help  ensure  proper 
operation  and  maintenance  of  control 
equipment. 

Milling,  Manufacturing,  and  Fabricating 
Sources 

This  proposal  requires  asbestos 
milling,  manufacturing,  and  fabricating 
sources  to  perform  daily  monitoring  for 
visible  emissions  and  weekly  inspection 
of  air  cleaning  devices. 

Demolition  and  Renovation 

This  proposal  clarifies  the  definition 
of  demolition  to  recognize  that 
intentional  burning  is  a  method  of 
demolition.  An  additional  notification 
provision  requires  owners  or  operators 
to  contact  EPA  in  advance  of  the  actual 
start  date  if  the  demolition  or  renovation 
will  begin  on  a  date  other  than  the  one 


specified  in  the  original  notification.  The 
requirement  that  the  on-site  supervisor 
at  asbestos  removals  be  trained  in 
procedures  for  removal  and  handling  of 
asbestos-containing  material  in 
accordance  with  the  NESHAP  is  also  a 
new  provision  in  the  regulation. 

Waste  Disposal 

An  amendment  is  proposed  to  make 
the  waste  disposal  site  operator 
responsible  for  complying  with  the 
waste  disposal  site  provisions.  Under  i 
the  current  NESHAP,  the  waste 
generator  is  responsible  for  selecting  a 
disposal  site  that  meets  the  waste 
disposal  requirements  of  the  NESHAP. 
A  new  requirement  is  added  for  keeping 
records  that  show  the  location  and 
quantity  of  asbestos  waste  disposed  of 
at  disposal  sites  and  for  noting  this 
information  on  the  deed  to  property 
when  the  site  becomes  inactive. 

Sununary  of  Environmental  Energy,  and 
Ecooomiclmpacts 

The  environmental,  energy,  and 
economic  impacts  of  the  proposed 
amendments  for  demolition  and 
renovation,  including  waste  disposal. 
were  estimated  from  two  baselines.  One 
is  full  compliance  with  the  NESHAP. 
and  the  other  is  current  use  of 
engineering  controls  and  work  practices. 
Enforcement  experience  indicates  that 
many  asbestos  removal  operations 
related  to  demolition  and  the 
subsequent  waste  disposal  operations 
related  to  both  demolition  and 
renovation  are  performed  out  of 
compliance  with  the  NESHAP.  The  lack 
of  compliance  with  the  NESHAP 
removal  provisions  leads  to  the 
improper  disposal  of  some  waste, 
especially  demolition  waste,  with  the 
result  that  emissions  from  the  disposal 
of  demolition  waste  greatly  exceed  other 
emissions,  including  process  emissions 
from  milling,  manufacturing,  and 
fabricating.  Liability  and  other 
considerations  generally  lead  the 
owners  of  buildings  being  renovated  to 
follow  or  even  exceed  the  requirements 
of  the  NESHAP.  Thus,  the  baseline  for 
demolition  and  renovation  is  current  use 
of  work  practices  rather  than  full 
compliance.  At  asbestos  milling, 
manufacturing,  and  fabricating  facilities, 
the  required  air  pollution  control  devices 
are  generally  in  place.  Thus,  for  milling, 
manufacturing,  and  fabricating,  full 
compliance  with  the  NESHAP,  including 
the  waste  disposal  requirements,  is 
assumed  for  the  baseline. 

Impacts  of  the  demolition  and 
renovaiion  amendments  are  based  on 
estimatefl  axuiual  emissions  of  asbestos. 
Emission  estimates  are  the  product  of 
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emissions  per  unit  of  asbestos  removed 
and  disposed  of  and  the  average 
quantity  of  asbestos  removed  and 
disposed  of  annually.  The  annual 
amount  of  asbestos  removed  and  waste 
generated  was  estimated  using 
representative  models  of  asbestos- 
containing  structures  and  projections  of 
the  average  number  of  demolitions  and 
renovations  for  an  83-year  period  (i.e., 
the  time  during  which  all  asbestos- 
containing  structures  are  expected  to  be 
demolished  or  renovated  to  remove 
asbestos).  Impacts  of  the  proposed 
amendments,  including  the  waste 
disposal  provisions,  for  milling, 
manufacturing,  and  fabricating  are 
based  in  part  on  information  from 
confidential  data  submitted  to  the  Office 
of  Pesticides  and  Toxic  Substances 
(OPTS)  under  section  8(a)  of  TSCA  and 
on  information  obtained  under  section 
114  of  CAA. 

Little  emission  measurement  data 
exist  for  asbestos  sources.  Thus, 
emissions  were  estimated  using 
engineering  methods  and  numerous 
assumptions,  which  resulted  in 
substantial  uncertainty.  A  detailed    ■ 
description  of  the  approaches  used  to 
estimate  emissions  is  found  in 
"Asbestos  Emission  Estimates  for 
Milling,  Manufacturing,  Fabricating, 
Demolition,  Renovation,  and  Waste 
Disposal."  which  is  contained  in  Docket 
A-88-28.  Estimated  emissions  from 
asbestos  removal  activities  associated 
with  demolition  and  renovation 
assuming  full  compliance  are  about  700 
kg/yr.  Estimated  emissions  from  waste 
disposal,  assuming  full  compliance  with 
the  NESHAP  by  all  sources,  are  about 
600  kg/yr.  Estimated  process  emissions 
under  the  current  NESHAP  at  full 
compliance  for  milling,  manufacturing, 
and  fabricating  are  approximately  7,400 
kg/yr. 

As  has  been  stated  previously, 
enforcement  experience  indicates  that  a 
significant  amount  of  asbestos  material 
is  handled  out  of  compliance  with  some 
of  the  provisions  of  the  NESHAP.  An 
estimated  50  percent  of  asbestos 
removal  operations  related  to 
demolition  and  renovation  are 
performed  without  EPA  notification, 
implying  that  many  asbestos  removals 
and  the  subsequent  waste  disposal 
operations  are  performed  out  of 
compliance  with  the  NESHAP.  However, 
without  precise  information  on  the 
relationship  between  notifications  and 
level  of  compliance,  the  actual  degree  of 
compliance  with  the  NESHAP  is 
uncertain.  The  amendments  being 
proposed  today  are  intended  to  increase 
the  level  of  compliance^  with  the 
demolition  and  renovation  provisions. 


thereby  reducing  emissions,  yet  the 
extent  to  which  emissions  would  be 
reduced  by  the  proposed  amendments 
cannot  be  quantified  precisely. 

The  following  estimates  of  nationwide 
emissions  are  based  on  current 
practices.  Emissions  for  milling, 
manufacturing,  and  fabricating  are  the 
same  as  for  full  compliance.  Estimated 
emissions  from  demolition  and 
renovation  are  approximately  1.300  kg/ 
yr.  Estimated  waste  disposal  emissions 
from  all  waste  are  227,000  kg/yr. 

The  costs  of  the  proposed 
amendments  are  expected  to  be  small 
relative  to  normal  operating  costs  for 
these  industries.  The  amendments  are 
intended  to  promote  compliance  and 
codify  existing  good  practices.  Small 
additional  costs  are  associated  with  the 
recordkeeping  and  reporting 
requirements  of  the  amendments. 
Economic  impacts  of  the  alternatives 
included  in  this  proposal  are  expected  to 
be  minimal.  Adverse  impacts  of  the 
proposed  amendments  on  water,  noise, 
and  energy  were  considered.  Due  to  the 
nature  of  the  amendments,  no  signiHcant 
adverse  impacts  on  water,  noise,  or 
energy  are  anticipated. 

Rationale 

Demolition  and  Renovation 

Sections  61.145  through  61.147  of  the 
existing  asbestos  NESHAP  require 
removal  of  friable  asbestos  materials 
prior  to  demolition  and  require  controls 
during  removals  associated  with 
demohtion  or  renovation.  Costs  and 
benefits  attributable  to  the  NESHAP  for 
asbestos  removal  during  renovation  are 
difficult  to  establish  because  removal 
operations  are  also  subject  to  the 
requirements  of  existing  State  and 
OSHA  regulations  for  occupational 
exposure.  As  noted  earlier,  EPA  has 
promulgated  regulations  under  the 
authority  of  AHERA  that  cover  asbestos 
removals  at  school  buildings. 
Furthermore,  many  renovations  already 
use  controls  exceeding  those  in  the 
NESHAP  because  of  the  concern  over 
occupant  exposure  once  the  renovation 
is  completed  and  the  building  is 
returned  to  use.  In  demolition,  however, 
occupant  exposure  is  not  typically  a 
factor  so  that  asbestos  removal  is 
generally  not  as  strictly  controlled  as  it 
is  in  renovation.  Thus,  the  potential  for 
emissions  is  usually  greater  in  a 
demolition  than  in  a  renovation. 

The  major  provisions  of  the  current 
demolition  standard  are  the  requirement 
for  removal  (and  control  during 
removal)  of  friable  asbestos  material 
prior  to  demolition  and  the  requirement 
for  proper  waste  disposal.  Because  these 
two  provisions  are  tied  intimately  to  one 


another  (i.e..  the  waste  disposal 
provisions  cover  the  waste  generated  by 
the  removal  requirement),  the  impacts 
related  to  asbestos  removal  and  waste 
disposal  must  be  considered  together  in 
evaluating  amendments  to  the 
demolition  standard. 

As  explained  above,  the  existing 
NESHAP  was  evaluated  at  two  levels  of 
compliance.  It  was  evaluated  at  full 
compliance  and,  because  enforcement 
experience  indicates  substantial 
noncompliance,  it  also  was  evaluated 
based  on  current  practice.  At  full 
compliance,  nationwide  asbestos 
emissions  from  removal  and  waste 
disposal  under  the  current  NTSHAP 
would  be  an  estimated  1.100  kg/yr.  The 
uncertainty  associated  «vith  estimates  of 
emissions  is  very  large. 

The  extent  to  which  asbestos  is 
handled  out  of  compliance  with  the 
NESHAP  demolition  and  renovation 
regulations  is  uncertain  and  depends  on 
various  factors.  For  example,  because  of 
OSHA  and  State  and  local  regulations 
and  pressures  from  other  sources. 
including  the  general  public,  renovations 
and  waste  from  renovations  may  be 
well-controlled  even  if  EPA  is  not 
notified.  Removal  emissions  associated 
with  renovation  are  small  and  do  not 
constitute  a  significant  fraction  of  the 
total  emissions  from  removal  and  waste 
disposal  combined.  Demolitions, 
however,  are  not  affected  by  other 
regulations  to  the  extent  that 
renovations  are.  Thus,  the  absence  of  a 
notification  may  indicate  that  an 
asbestos-containing  structure  is 
demolished  with  the  asbestos  left  in 
place.  However,  asbestos  emissions 
from  the  disposal  of  the  demolition 
debris  may  be  overstated  because  some 
of  the  waste  might  stiO  be  incidentally 
deposited  in  a  landfill  and  covered. 
Under  the  existing  NESHAP.  assuming 
50  percent  comphance  with  the 
notification  requirement,  nationwide 
asbestos  emissions  are  estimated  as 
about  228,000  kg/yr.  Increasing 
compliance  to  100  percent  would  reduce 
estimated  emissions  to  1.100  kg/yr,  a 
decrease  of  approximately  227,000  kg/ 
yr.  Considering  the  magnitude  of 
asbestos  emissions  associated  with 
current  practice,  amendments  are  being 
proposed  to  facilitate  enforcement  and 
promote  compliance. 

A  proposed  revision  to  the  standard 
,  includes  the  addition  of  a  volume 
equivalent  of  1  m'  (35  ft")  in  addition  to 
the  15  m*  (160  ft*)  and  80  m  (260  ft).  A 
volume  of  1  m'  is  equivalent  to  15  m*  of 
asbestos  assuming  a  typical  thickness  of 
7.6  cm  (3  in.).  This  was  requested  by 
enforcement  officials  who  stated  that 
they  often  arrive  at  asbestos  removal 
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operations,  for  which  no  notice  was 
given,  and  Hnd  the  asbestos  already  in 
containers.  A  volume  equivalent  will 
facilitate  the  determination  of  how  much 
asbestos  is  involved. 

A  statement  is  added  to  clarify  that 
the  asbestos-containing  materials  to 
which  the  standards  are  applicable  are 
friable  asbestos  materials  and  also 
materials  that  are  nonfriable  but  may  be 
broken  or  crumbled  and  emit  asbestos 
fiber  during  demolition  operations  if  not 
removed  and  disposed  of  properly.  For 
example,  asbestos  cement  board  is  not 
considered  friable  or  likely  to  emit 
asbestos  fibers  under  normal  usage. 
However,  if  fractured  or  crushed  during 
a  demolition  or  renovation,  it  will  emit 
fibers  and.  under  today's  proposal, 
would  be  considered  hiable  under  those 
conditions.  Some  nonfriable  asbestos- 
containing  materials,  such  as  packings, 
gaskets,  asphalt  roofing,  and  vinyi 
flooring,  that  normally  do  not  emit 
asbestos  fibers  are  not  subject  to  the 
removal  and  disposal  provisions  of  the 
standard;  however,  even  these 
nonfriable  materials  may  be  subject  to 
regulation  under  certain  conditions  e.g., 
during  the  sanding  of  vinyl-asbestos 
flooring  or  when  asphalt  roofing  is  old 
and  severely  weathered.  Under  the 
proposed  amendments,  the  amounts  of 
these  nonfriable  materials  must  be 
estimated  and  reported  if  a  notification 
is  required.  The  amounts  of  nonfriable 
materials,  such  as  asbestos-cement 
products,  that  potentially  can  emit  fibers 
must  be  included  in  the  quantities 
reported  in  the  notification. 

Several  amendments  being  proposed 
today  are  intended  to  promote 
notification  and  increase  compliance. 
These  provisions  include  allowing  a 
uniform  10-day  period  for  «vritten 
notification  of  ail  planned  demolitions 
or  renovations.  This  uniform  notification 
requirement  has  been  requested  by 
industry  and  enforcement 
representatives  and.  in  conjunction  with 
the  other  notification  requirements  that 
would  be  added,  is  expected  to  improve 
compliance  because  it  is  simpler  and 
easier  to  understand.  However,  the 
degree  to  which  compliance  would  be 
improved  over  current  practices  cannot 
be  quantified  precisely.  To  assist 
enforcement  personnel  in  tracking 
asbestos  demolitions,  notification  is 
required  by  the  following  workday  for 
demolitions  ordered  by  State  or  local 
government  agencies  and  not  later  than 
the  following  working  day  after 
stripping  or  removal  work  begins  for 
emergency  renovations,  if  asbestos 
removal  at  a  demjLiion  cr  innovation 
site  starts  on  a  date  other  than  that 
specified  in  the  notice  or  if  the  other 


reported  information  changes, 
renotification  is  required  and  must  be 
postmarked  at  least  5  working  days  or 
received  at  least  3  working  days  prior  to 
the  new  stari  date.  Notices  that  are 
mailed  are  required  to  be  sent  by 
certified  mail  return  receipt  requested, 
in  order  to  allow  the  contractor  to 
demonstrate  that  EPA  was  notified. 
Further,  i  61.145(b)  is  amended  by 
prohibiting  asbestos  removal  at 
demolitions  and  renovations  frtMB 
starting  on  any  date  other  than  the  one 
contained  in  the  applicable  notification. 
The  purpose  of  this  amendment  is  to 
allow  enforcement  personnel  to  observe 
removal  operations  at  demolition  and 
renovation  sites.  This  requirement  is 
needed  because  some  asbestos  removal 
operations  are  completed  before  the 
starting  dates  specified  in  the 
notification,  precluding  inspections  for 
compliance  by  enforcement  personnel. 

The  notification  provisions  have  been 
revised  to  require,  in  addition  to  the 
name  and  address,  the  telephone 
number  of  both  the  owner  and  operator 
to  provide  enforcement  personnel  with 
information  necessary  to  track 
compliance  activity  and  to  prioritize 
inspections.  The  proposed  amendments 
clarify  that,  if  the  demohtion  or 
renovation  operation  will  involve  less 
than  the  total  amount  of  asbestos 
material  in  the  facility,  only  the  amount 
to  be  removed  has  to  be  reported  The 
revised  notification  provisions  require 
that  information  on  the  amount  of 
potentially  friable  asbestos-containing 
material  and  the  funount  of  nonfriable 
asbestos-containing  material  that  will 
not  become  friable  in  the  course  of  the 
demolition  and  renovation  be  reported 
in  the  notification.  In  addition,  the 
owner  or  operator  submitting  a 
notification  is  required  to  indude  the 
procedure  employed  to  detect  the 
presence  of  asbestos  materials  as  part  of 
the  notification.  Knowing  the  procedure 
used,  enforcement  personnel  are  better 
able  to  evaluate  the  adequacy  of  the 
building  survey  and  asbestos  analysis 
already  required  by  the  current 
standard.  Because  building  survey  and 
analysis  are  already  required,  the 
additional  cost  of  describing  the 
procedure  employed  is  negligible. 

To  ensure  that  an  effort  is  made  to 
locate  all  of  the  asbestos,  the  current 
notification  provisions  require  owners 
or  operators  of  demolitions  and 
renovations  to  identify  all  asbestos, 
including  asbestos  that  is  encased  or 
covered  by  a  nonasbestos  material, 
prior  to  beginning  operations  that  would 
break  up  or  preclude  access  to  the 
material  for  subsequent  removal  For 
example,  the  current  NESHAP  has  been 


correctly  interpreted  to  require  that 
friable  asbestos  pipe  lagging  covered 
with  a  nonfriable  painted  canvas  or 
metal  jacket  must  be  included  in  the 
notification  and  removed  prior  to  a 
demolition  or  renovation  that  would 
disturb  the  asbestos  or  preclude  access 
to  it  Given  the  nature  and  complexity  of 
some  renovations  and  demolitions,  it  is 
possible  that  some  asbestos  may  not  be 
discovered  until  after  demolition  or 
renovation  has  begun  or  previously 
nonfriable  material  may  become  friable. 
To  cover  these  situations,  the  proposed 
amendments  will  add  a  requirement  for 
owners  or  operators  to  include 
contingency  plans  in  their  notifications 
describing  what  they  will  do  if  they  find 
unexpected  asbestos  or  if  previously 
nonfriable  material  becomes  friable. 
Under  the  current  standards,  the 
demolition  or  renovation  work  would 
have  to  cease  until  EPA  was  notified, 
but  EPA  decided  that  this  would  be 
unnecessary  provided  contingency  plans 
are  included  in  the  notification.  For 
asbestos  that  is  not  discovered  until 
after  demolition  begins,  the  o%vner  or 
operator  is  given  the  choice  of  removing 
the  asbestos  or.  if  removal  cannot  be 
done  safely,  keeping  the  asbestos  and 
asbestos-contaminated  debris  wet.  This 
revision  is  proposed  in  recognition  of  a 
situation  in  which  worker  safety  may  be 
threatened  and  provides  a  reasonable 
alternative  while  adequately  controlling 
emissions.  The  only  other  exceptions  to 
the  requirements  to  remove  friable 
asbestos  are  found  in  t  61.145(a)(3). 
which  applies  to  facilities  demolished 
under  a  State  or  local  government  order, 
and  in  S  61.145(c)(l)(i).  which  applies  to 
friable  material  encased  in  concrete.  In 
both  of  these  instances,  wetting  of  the 
asbestos  is  still  required. 

Another  proposed  amendment 
requires  the  owner  or  operator 
submitting  a  notification  to  certify  that 
at  least  one  on-site  representative,  such 
as  a  foreman  or  management-level 
person  trained  as  required  by 
S  61.145(c)(8).  will  supervise  the 
demolition  and  renovation  covered  by 
the  notification.  Another  amendment  to 
this  section  specifies  that  the  start  and 
completion  dates  required  in  the 
notification  pertain  to  the  dates  that 
asbestos  removal  and  related 
operations,  such  as  site  preparation,  will 
begin  and  end  in  addition  to  the 
scheduled  starting  and  completion  dates 
of  the  demolition,  wrecking,  or 
renovation.  Waiting  periods  between 
notification  and  initiation  of  work  also 
are  clarified  to  state  explicitly  that  they 
refer  to  the  initiation  of  asbestos 
stripping  and  removal  and  related  work. 
This  clarifies  the  regulation  to  read  as  it 
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currently  is  interpreted  and  would 
permit  certain  demolition  and 
renovation  activities  (such  as  site 
preparation,  the  removal  of  salvageable 
fixtures  and  equipment,  and  other 
activities  that  do  not  disturb  asbestos  or 
preclude  access  to  the  material)  to  begin 
before  the  required  waiting  periods 
expire.  It  does  not  permit  the  demolition 
of  nonasbestos  structures  before  the 
required  waiting  period.  This 
accommodates  the  contractors'  need  to 
initiate  various  activities  at  demolition 
and  renovation  sites  while  giving 
enforcement  personnel  adequate 
advance  notice. 

The  notification  must  state  whether  it 
is  for  a  demohtion  or  a  renovation,  in 
addition,  a  proposed  amendment 
clarifies  the  current  requirement  that 
notifications  must  be  made  for  all 
demolitions,  even  when  no  asbestos  is 
present  in  order  to  promote  compUance 
and  aid  enforcement.  In  addition,  a 
provision  is  added  that  makes  it  clear 
that  planned  renovations  involving  less 
than  the  specified  amounts  of  asbestos 
are  not  subject  to  the  notification 
provisions  of  the  regulation. 

Additional  notification  requirements 
have  been  added  for  State  or  local 
government-ordered  demohtions, 
S  61.145(b)(4)(xiii),  and  emergency 
renovations,  S  61.145(b)(xiv). 
Notification  regarding  ordered 
demolitions  must  now  include  the  date 
the  order  was  issued  and  the  date  on 
which  the  demolition  was  ordered  to 
begin.  This  change  was  requested  by 
enforcement  officials  who  were 
concerned  that  without  this 
requirement  the  notification  provisions 
for  ordered  demolitions  would  be 
abused.  For  emergency  renovations, 
additonal  information  is  required  on  the 
nature  of  the  sudden  unexpected  event 
that  necessitated  the  emergency 
renovation.  This  change  was  also 
requested  by  enforcement  officials  to 
prevent  circumvention  of  the 
notification  requirements  by  contractors 
claiming  that  a  renovation  was  an 
emergency. 

To  clarify  whether  planned 
renovations  involving  individual, 
nonscheduled  operations  must  comply 
with  the  notification  provisions  of 
§  ei.l45(b).  paragraph  (a)(4)(i).  is 
modified  to  require  that  the  additive 
amount  of  asbestos  to  be  removed  or 
stripped  over  a  calendar  year  of  January 
1  through  December  31  be  used  instead 
of  over  the  "maximum  period  of  time  a 
prediction  can  be  made  not  to  exceed  1 
year."  This  clarifies  the  intent  of  the 
current  regulation  to  cover  individual, 
nonscheduled  asbestos  removal 
operations  involving  small  amounts  of 


asbestos  if  the  total  amount  of  asbestos 
that  will  be  removed  in  1  year  is 
projected  to  exceed  the  quantities  of 
asbestos  specified  in  S  61.145(a).  When 
individual  renovations  exceed  the 
cutoff,  a  separate  notification  is 
required. 

In  the  interest  of  worker  safety,  safety 
will  be  permitted  as  a  reason  for 
exemption  from  the  requirement  to  use 
wet  methods  during  removal  although 
S  61.145(c)(3)  will  be  revised  to  require 
that  the  Administrator's  approval  is 
obtained  before  removal  begins.  This 
provision  is  intended  to  cover  obvious 
safety  hazards  such  as  electrical 
hazards  and,  in  some  instances,  hot 
pipes  or  other  facility  components, 
which  are  not  now  mentioned  in  the 
regulation.  The  EPA  recognizes  that 
what  constitutes  safety  hazard  may  be 
open  to  interpretation:  however,  the 
Administrator  must  make  that 
determination  on  a  case-by-case  basis. 
For  example,  hot  pipes  may  be  the  basis 
for  an  exemption  from  wetting.  In  some 
situations,  however,  the  Administrator 
may  determine  that  it  is  reasonable  for  a 
process  to  be  shut  down  to  allow  the  use 
of  wet  methods.  The  EPA  does  not 
intend  for  OSHA  regulations  to  be 
violated  in  order  to  comply  with  the 
NESHAP. 

Provisions  are  added  that  specify  the 
conditions  under  which  large  pieces  of 
asbestos-covered  or  asbestos-coated 
equipment  can  be  removed  from  a 
facility  and  transported,  stored,  and 
reused  without  first  stripping  the 
asbestos.  The  addition  of  this  provision 
recognizes  that  situations  arise  where 
certain  large  pieces  of  equipment  can  be 
removed  and  eventually  reused  without 
disturbing  the  asbestos. 

An  amendment  to  S  61.145(c)(3)(i)(B) 
wi)l  allow  two  new  work  practices  in 
addition  to  the  local  exhaust  ventilation 
system  currently  permitted  for 
renovations  where  wetting  would 
damage  equipment  or  pose  a  safety 
hazard.  The  new  work  practices  are  use 
of  glove  bag  systems  and  covering 
friable  material  in  leak-tight  wrapping 
prior  to  removal. 

The  glove  bag  is  similar  in  principle  to 
glove  boxes  used  to  confine  and  handle 
hazardous  materials  in  laboratories  and 
is  a  proven  control  technology  widely 
used  for  small  jobs.  Glove  bags,  when 
properiy  designed,  installed,  and  used, 
provide  nearly  complete  isolation  of  the 
asbestos  material.  When  properly  used,, 
they  are  at  least  as  good  as  and 
probably  superior  to  the  use  of  local 
exhaust  ventilation.  They  typically  are 
used  in  conjunction  with  wet  removals 
where  the  wetting  is  done  inside  the 
bag.  but  glove  bags  also  can  be  used 


with  dry  removal  techniques  as  well  as 
with  a  High-Efficiency  Particidate  Air 
(HEPA)  powered  vacuum  system  for 
evacuating  the  bag.  The  EPA  intends  for 
glove  bags  to  be  used  with  wet  removal 
methods  inside  the  glove  bags.  While 
gloveBags  offer  potential  advantages, 
recent  EPA  and  NIOSH  studies  have 
indicated  potential  problems  with  their 
use.  Work  place  asbestos 
concentrations  during  glovebag  use  have 
exceeded  the  OSHA  permissible 
exposure  limit  Although  the  source  of 
the  elevated  asbestos  levels  was  not 
identified,  potential  sources  of  fiber 
release  include  air  leaks,  and  vibrations 
in  the  pipe  outside  the  glovebags. 
Workers  should  be  made  aware  of  these 
potential  problems  and  instructed  in  the 
proper  installation  and  use  of  glovebags. 
In  addition,  it  is  recommended  that  any 
worker  using  glove  bags  be  protected  by 
a  respirator. 

Covering  finable  material  with  leak- 
tight  wrapping  prior  to  removal  also 
prevents  asbestos  emissions  from  being 
released  into  the  air  and  provides  an 
alternative  to  stripping  the  asbestos, 
which  increases  the  likelihood  of 
asbestos  emissions.  Permitting  the  use 
of  these  two  work  practices 
acknowledges  changes  that  have  taken 
place  in  removal  methods  and  increases 
the  number  of  options  open  to 
demolition  and  renovation  contractors 
for  compliance  with  this  regulation. 

Section  61.145(c)(4)  is  revised  to  allow 
operators  to  cover  and  seal  fadfity 
components  with  a  lead-tight  wrapping 
for  removing  the  components  intact  from 
a  facility.  This  method  is  an  effective 
means  of  emission  control  and  is 
currently  in  use.  A  provision  also  is 
added  that  permits  the  Administrator  to 
approve  equivalent  control  methods 
other  than  the  wetting,  glove  bags,  or 
leak-tight  wrapping  methods  already 
allowed.  (This  provision  is  also  covered 
under  the  General  Provisions,  but  it  is 
included  in  this  subpart  for 
convenience.)  So  that  inspectors  can 
readily  determine  if  alternative  methods 
have  received  Administrator  approval,  a 
copy  of  the  approval  is  required  to  be 
kept  at  the  demolition  or  renovation  site 
for  inspection.  Section  61.145(c)  is 
revised  to  apply  to  all  asbestos  material 
including  materials  that  have  been 
stripped  or  removed.  This  is  intended  to 
clarify  that  materials  that  were  not 
stripped  but  may  have  fallen  off  facility 
components  must  be  treated  the  same  as 
those  that  were  stripped.  Section 
61.145(c)(6)(iv)  is  added  to  clarify  that 
materials  that  have  been  removed  and 
were  contained  in  leak-tight  wrappings 
do  not  need  to  be  unwrapped  and 
wetted. 
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Section  61.145(c)(8)  adds  the 
requirement  that  all  asbestos  material 
be  stripped  removed  and  otherwise 
handled  by  a  contractor  or  by  a 
representative  of  the  facility  owner  or 
operator  trained  in  the  provisions  of  this 
regulation  and  the  means  of  complying 
with  them.  This  requirement  will  ensure 
that  an  on-site  supervisor,  such  as  a 
foreman  or  management-level  person, 
has  a  knowledge  of  this  regulation  and 
approved  methods  of  asbestos  removal 
and  handling.  The  training  on-site 
supervisor  does  not  have  to  be  at  the 
site  at  all  times  but  must  present  for  a 
time  sufTicient  to  provide  supervision  of 
asbestos-related  operations.  In  addition, 
this  proposed  amendment  requires  that 
evidence  that  training  has  been 
accomplished  be  made  available  for 
inspection  by  EPA  during  normal 
business  hours.  This  training  does  not 
replace  the  training  requirements  of 
OSHA's  workplace  regulation  (29  CFR 
1926.58)  or  the  general  training 
recommended  by  EPA.  The  ultimate 
objective  of  this  requirement  is 
increased  compliance  with  this 
regulation  and  decreased  emissions.  The 
annual  cost  of  training  in  the  provisions 
of  NESHAP  is  estimated  to  be  about  $1.9 
million. 

Comments  made  to  EPA  question  the 
intent  of  the  requirements  in  S  61.145(c) 
for  lowering  stripped  or  removed 
materials  to  the  ground  or  lower  floors. 
The  standard  requires  all  facility 
components  that  have  been  removed  in 
units  or  sections  to  be  carefully  lowered 
to  the  ground.  Asbestos  materiaL  other 
than  that  on  facility  components 
removed  in  sections  or  units,  also  must 
be  carefully  lowered  to  the  ground  or 
lower  floors.  If  the  asbestos-containing 
material  is  more  than  50  feet  above  the 
ground  it  may  be  transported  by  a  leak- 
tight  chute  or  container.  In  all  cases,  it  is 
the  intent  of  the  standard  that  asfatestoa 
materials  be  lowered  carefully  to  the 
ground  or  a  lower  floor  to  the  greatest 
extent  possible,  not  dropped  or  thrown. 
The  use  of  a  leak-tight  chute  to  transport 
material  stripped  or  removed  SO  feet 
above  ground  level  is  one  exception  to 
this.  Another  exception  occurs  during 
the  stripping  of  asbestos. material  from 
facility  components.  In  these  instance*, 
it  is  not  always  practical  to  prevent  the 
stripped  material  from  falling  to  the 
ground  or  floor,  e.g..  during  the  stripping 
of  asbestos  material  from  ceilings. 

In  addMoa  to  die  proposed  revisions 
(fiscussed  above,  several  editorial 
changes  are  proposed  that  are  intended 
to  clarify  the  intent  of  the  regulation  as 
it  is  now  written  and  malie  it  more 
understandable.  The  changes  consist 
primarily  of  adding  a  phrase  or 


substituting  terms  for  clarity  and  are 
based  on  comments  from  both 
enforcement  agencies  and  industry.  One 
significant  clarifying  revision  to  the 
demolition  and  renovation  requirements 
deals  with  the  friability  of  materials  and 
is  discussed  under  the  Definitions 
section  of  this  preamble. 

The  overall  costs  associated  with 
these  proposed  amendments  cannot  be 
quantified  but  are  expected  to  be  small 
compared  to  actual  removal  and 
disposal  costs.  Benefits  also  cannot  be 
quantified  precisely  but  should  be 
commensurate  with  the  increase  in 
compliance  up  to  the  benefits  estimated 
for  fidl  compliance. 

Comments  on  the  proposed  demolition 
and  renovation  standards  were 
submitted  by  the  National  Association 
of  Demolition  Contractors  (NADC). 
many  of  whose  members  perform 
asbestos  removal  work.  In  general. 
NADC  beUeves  that  an  increasingly 
stringent  regulation  increases 
noncompliance  and  results  in  increased 
emissions  rather  than  producing  the 
desired  opposite  effect  The  NADC  cites 
as  reasons  for  current  noncompliance 
the  notification  requirements  that  treat 
late  notifications  the  same  as  no 
notification,  and  the  difficulty  of 
identifying  all  asbestos  in  a  structure 
prior  to  demolition.  Contractors' 
concerns  that  an  inspection  may 
discover  the  unsuspected  presence  of 
asbestos  resulting  in  a  citation  and  the 
job  delayed  while  notifying  EPA  are 
additional  reasons  notification  may  not 
be  given.  The  NADC  claims  that  tluB 
contractors  feel  that  no  matter  how  hard 
they  try  to  comply  with  the  NESHAP. 
they  are  going  to  be  found  out  of 
compliance  with  some  provision.  They 
believe  that  by  not  notifying  EPA.  their 
chances  of  being  found  in  violation  are 
substantially  decreased.  Finally,  NADC 
feels  that  another  reason  for 
noncomphance  is  the  perception  that  the 
current  NESHAP  is  not  effective  in 
reducing  emissions. 

In  describing  ways  to  promote 
compliance  with  the  NESHAP,  NADC 
suggests  developing  separate 
requirements  for  demolition  and 
renovation  beca\ise  of  differences  in  job 
characteristics,  the  extensive  use  of 
large  equipment  in  demolitions  as 
opposed  to  slower  manual  techniques  in 
renovations,  differences  in  resulting 
waste  characteristics,  and  less  concern 
about  water  damage  at  the  job  site  from 
controlling  dust  with  water  at 
demoUbons.  A  property  oivner  who 
wants  a  building  demoHshed  is  not  as 
concerned  about  having  a  careful 
asbestos  removal  job  done  as  a  property 
owner  who  wants  to  have  the  asbestos 


removed  as  part  of  a  renovation  and  is 
concerned  about  his  habihty  as  a  result 
of  the  removal  operation.  The  NADC 
suggests  that  simplification  of  the 
regulation  would  help  promote 
compliance  because  most  demolition 
contractors  are  small  businesses  lacking 
the  educational  and  technical 
background  to  fully  understand  all  the 
details  of  the  regulation.  The  NADC  also 
suggests  that  asbestos  materials  that  are 
tightly  bound  in  a  matrix  and  difficult  to 
break  should  be  excluded  fivm  the 
regulation  because  they  are  not  likely  to 
release  many  asbestos  fibers.  Several 
NADC  recommendations  are  intended  to 
facilitate  notification,  including  a  10-day 
notice  for  all  jobs  with  approximate 
start  and  completion  dates  followed  by 
a  telephone  notification  giving  specific 
starting  dates.  The  written  notification 
would  be  on  a  form  required  by  EPA. 

The  NADC  recommends  that  each  on- 
site  supervisor  be  trained  and  suggested 
giving  contractors  some  discretion  in 
selecting  appropriate  control  methods 
rather  than  prescribing  specific  work 
practices  to  be  followed  in  all  situations. 
Finally,  the  NADC  suggests  that  there  be 
a  procedure  whereby  unintentional 
violations  could  be  corrected  quickly 
without  severe  economic  consequences 
resulting  from  imposed  fines  or  lengthy 
delays. 

The  NADC  comments  include 
recommendations  for  reducing  asbestos 
emissions,  including  development  of 
regulations  for  abandoned  buildings  and 
reduction  of  disposal  costs  to  promote 
proper  disposal.  Disposal  costs  could  be 
reduced,  according  to  NADC  by 
avoiding  requirements  for  special 
handling  or  segregation  methods  and 
avoiding  special  recordkeeping 
requirements  that  will  cause  some 
disposal  site  owners  to  charge  more  for 
asbestos  waste  in  order  to  cover 
potential  liability  costs  and  will 
discourage  others  from  accepting 
asbestos  waste.  To  promote  the  use  of 
proper  disposal  sites,  disposal  sites 
should  be  encouraged  to  accept  all 
asbestos  waste  and  not  question  its 
source  or  condition. 

The  EPA  has  been  evaluating  NADC's 
comments  and  believes  some  have 
merit.  Several  of  their  comments  have 
already  been  addressed  in  the  proposed 
standard  The  EPA  is  interested  in 
receiving  comments  on  any  of  the  issues 
suggested  by  NADC  as  likely  to  improve 
compUance. 

Milling.  Manufacturing,  and  Fabricating 

Under  the  existing  standard,  the 
owner  or  operator  of  an  affected  milling, 
manufacturing,  or  fabricating  source 
may  meet  a  no-visible-emission  limit  or 
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install  emission  control  equipment 
meeting  the  specifications  described 
under  S  61.154.  Section  61.154  includes 
specifications  for  baghouses,  but  it  also 
allows  the  use  of  wet  collectors  (i.e.. 
scrubbers)  if  fabric  filters  create  a  fire  or 
explosion  hazard. 

Amendments  are  being  proposed  that 
will  retain  the  existing  controls  now  in 
place  and  add  monitoring  and 
recordkeeping  provisions  at  a 
reasonable  cost  that  will  help  ensure 
continued  low  emissions.  Under  these 
amendments,  the  owners  or  operators  of 
milling,  manufacturing,  or  fabricating 
operations  are  required  to  perfom  daily 
monitoring  for  visible  emissions  from 
operating  control  devices  and  process 
fugitive  sources  and  weekly  inspections 
of  control  devices,  maintain  records  of 
monitoring  and  inspections  results,  and 
submit  quarterly  reports  to  EPA  of 
results  of  visible  emission  monitoring,  if 
visible  emissions  occur  during  the 
reporting  period.  The  recordkeeping  and 
reporting  requirements  will  provide 
information  to  EPA  that  can  be  used  to 
alert  enforcement  personnel  of  operating 
problems  at  individual  sources  and  aid 
in  determining  compliance. 

Some  control  device  inlet  loadings  are 
high  enough  that  visible  emissions  could 
occur  during  a  malfunction  of  a  control 
device.  For  these  sources,  visible 
emissions  could  be  useful  as  an  early 
indicator  of  a  malfunction.  A  15-second 
observation  period  for  visible  emission 
monitoring  of  each  control  device  is 
proposed.  Visible  emission  monitoring 
will  identify  problems  and  help  to 
ensure  that  pollution  control  equipment 
achieves  its  design  emission  reduction 
potential:  weekly  inspection  of  control 
devices  will  permit  the  eariy 
identification  and  correction  of 
problems  that  could  lead  to  baghouse 
failure  and  increased  emissions.  Some 
small  air-cleaning  devices  do  not  permit 
ready  access  for  the  interior  inspection 
of  bags.  For  such  devices,  the  owner  or 
operator  will  be  required  to  submit  a 
maintenance  plan  for  the 
Administrator's  approval.  The 
maintenance  plan  must  include,  as  a 
minimum,  recordkeeping  and  a 
maintenance  schedule.  According  to 
industry  sources,  visual  monitoring  and 
inspection  are  already  practices  at  many 
facilities. 

The  EPA  is  proposing  to  delete  the  4- 
inch  water  gage  requirement  in  (61.152 
for  all  existing  and  new  baghouses 
Itecause  many  baghouses  remove 
particles  at  high  efficiencies  at  higher 
pressure  drops.  The  proposed  standard 
allows  the  Administrator  to  authorize 
the  substitution  of  a  wet  collector  for  a 
fabric  filter  when  it  is  determined  that  a 


fabric  filter  is  not  feasible.  Such 
situations  may  occur,  for  example,  when 
a  gas  stream  has  a  hi^  moisture  content 
or  the  particles  are  sticky  and  would 
cause  blinding  of  a  fabric  filter.  The 
current  standard  only  permits  the  use  of 
wet  collectors  when  a  fire  or  explosion 
hazard  attends  the  use  of  a  fabric  filter. 

Visible  emissions  from  fugitive 
sources  at  milling,  manufacturing,  and 
fabricating  operations  are  also 
prohibited  This  amendment  is  not  a 
new  requirement  because  it  clarifies  the 
intent  of  the  regulation  as  it  is  currently 
implemented. 

Assuming  100  percent  compliance 
with  the  existing  control  requirements, 
nationwide  asbestos  emissions  from 
milling,  manufacturing,  and  fabricating 
are  estimated  to  total  7,400  kg/yr.  The 
uncertainty  associated  with  estimates  of 
emissions  is  large  and  was  discussed 
previously.  The  actual  degree  of 
compliance  at  present  is  unverifiable 
because  of  the  lack  of  exphcit 
monitoring,  inspection,  recordkeeping, 
and  reporting  requirements.  However, 
industry  sources  indicate  that 
monitoring  and  inspection  are  currently 
practiced  by  most  asbestos  milling, 
manufacturing,  and  fabricating  sources; 
therefore,  additional  costs  resulting  from 
these  provisions  should  be  small.  The 
recordkeeping  and  repKjrting  costs  also 
are  estimated  to  be  small  and  are 
included  in  the  impacts  of  the  reporting 
requirements.  The  benefits  of  the 
monitoring,  inspection,  recordkeeping, 
and  reporting  provisions  are 
unquantifiable.  but  the  provisions  will 
aid  enforcement  and  improve 
compliance  so  that  emissions  and  health 
risks  close  to  the  estimates  for  100 
percent  compliance  are  attained 

Section  61.144(a)(9)  is  also  revised  by 
specifying  that  chlorine  manufacturing 
that  uses  asbestos  diaphragm 
technology  is  regulated  by  the  NESHAP 
and  not  chlorine  manufacturing  that 
uses  other  technologies.  This  is  a 
clarifying  amendment;  therefore,  no 
costs  are  associated  with  this  change. 

Paragraph  (a)  of  §  61.153  on  reporting 
requirements  is  clarified  to  instruct  new 
and  existing  million,  manufacturing,  and 
fabricating  operations  under  what 
conditions  and  when  they  must  report 
certain  information  on  emission  control 
equipment  and  processes  that  generate 
asbestos  emissions.  Because  this 
amendment  is  a  clarification,  there  are 
no  associated  costs. 

Waste  Disposal 

Provisions  for  the  disposal  of 
asbestos-containing  waste  material  are 
contained  in  the  NESHAP  under  the 
authority  of  the  CAA  and  AHERA. 
RCRA  regulates  the  disposal  of  solid 


waste  as  either  a  hazardous  or 
nonhazardous  waste.  Asbestos  is  not 
listed  as  a  hazardous  waste  under 
Subtitle  C  of  RCRA:  therefore,  it  is 
regulated  as  a  Subtitle  D  waste  and  is 
subject  to  the  standards  contained  in  40 
CFR  Parts  257  and  258.  Revised  Subtitle 
0  standards  were  proposed  recently  (53 
FR  33314,  August  30. 1988).  and  changes 
to  40  CFR  ParU  257  and  258  apply  to 
asbestos-containing  waste.  The  waste 
shipment  records  being  proposed  in  the 
asbestos  NESHAP  are  similar  to  the 
manifest  requirements  of  Subtitle  C 
whereas  Subtitle  D  contains  no 
recordkeeping  requirements.  The  current 
asbestos  NESHAP  requirement  for  daily 
cover  is  more  specific  than  are  the 
requirements  of  Subtitle  D.  Asbestos  is 
generally  thought  not  to  be  a  threat  to 
ground-water  quality,  although 
asbestos-containing  waste  may  contain 
constituents  other  than  asbestos  that 
may  pose  a  threat  to  ground-water 
quality.  For  all  of  these  reasons,  EPA 
has  determined  that  the  asbestos 
NESHAP  is  the  most  efficient  way  for 
the  Agency  to  regulate  the  disposal  of 
asbestos-containing  waste  material  at 
this  time.  Other  regulations  have  been 
promulgated  that  cover  specific 
problems.  The  DOT  has  promulgated 
regulations  that  cover  the  transportation 
of  asbestos-containing  waste  material, 
and  EPA  has  promulgated  regulations 
specifically  governing  removal  of 
asbestos  from  school  buildings  under 
the  authority  of  AHERA. 

The  existing  asbestos  NESHAP 
defines  responsibilities  for  asbestos 
waste  disposal  and  requires  either  no 
visible  emissions  or  the  use  of  specific 
disposal  methods  for  asbestos  mills: 
manufacturing,  fabricating,  demolitioa 
renovation,  and  spraying  operations: 
inactive  disposal  sites  for  asbestos  mills 
and  manufacturing  and  fabricating 
operations:  and  active  disposal  sites.  As 
was  stated  earlier,  enforcement 
experience  indicates  that  approximately 
50  percent  of  asbestos  removal 
operations  related  to  demolition  and 
renovation  are  performed  without  EPA 
notification.  This  implies  that  a 
significant  volume  of  demolitioa  and 
renovation  waste  may  be  disposed  of 
out  of  compliance  with  the  existing 
NESHAP.  The  actual  degree  of 
noncompliance  cannot  be  determined 
because  of  a  lack  of  reasonably 
available  information  on  the 
relationship  between  notifications  and 
compliance  with  the  waste  disposal 
requirements.  Risks  from  uncontrolled 
sources  can  be  very  large:  therefore, 
amendments  to  the  existing  NESHAP 
are  being  proposed  to  aid  enforceneni 
and  improve  compliance,  in  addition. 
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responsibility  for  waste  management 
and  disposal  is  explicitly  defined.  Also, 
the  proposed  reporting  and 
recordkeeping  requirements  are 
consistent  with  EPA  guidelines 
published  in  Asbestos  Waste 
Management  Guidance  (EPA/530-SW- 
85-007.  May  1985)  for  asbestos  waste 
disposal. 

A  provision  is  added  that  requires  the 
broken  edges  of  nonfriable  asbestos 
material  to  be  wetted  or  encapsulated. 
This  change  is  intended  to  help  clarify 
the  intent  of  the  regulation  as  it  is  now 
written.  This  is  aimed  principally  at 
many  asbestos-cement  products  that  are 
normally  nonfriable  when  whole  but 
that  may  release  flbers  when  broken.  If 
the  broken  edges  are  treated  so  that  the 
asbestos  Tibers  are  sealed  in.  the 
material  does  not  have  to  be  put  into 
leak-tight  enclosures  prior  to  its  disposal 
in  a  NESHAP  landfill.  If  the  edges  are 
wetted  but  not  sealed,  the  material 
would  have  to  be  placed  in  leak-tight 
enclosures  for  disposal  in  a  NESHAP 
landfill. 

The  handling  and  disposing  of  waste 
resulting  from  the  demolition  of 
buildings  where  the  asbestos  is  encased 
in  concrete  is  clarified  to  include 
similarly  hard  material.  A  compliance 
option  is  added  for  the  situation  where 
the  asbestos  was  not  discovered  until 
after  demolition  began.  The  types  of 
nonfriable  asbestos  that  needed  not  be 
removed  before  demolition  are  specified 
I  61.145{c)(l)(iii)). 

A  new  provision  (f  81.155)  is  added 
that  allows  the  Administrator  to 
approve  waste  treatment  methods  that 
destroy  or  transform  asbestos- 
containing  waste  into  nonasbestos 
material  and  specifies  the  information 
that  the  Administrator  needs  to  make 
such  determinations.  Provisions  that 
specify  testing  for  the  presence  of 
asbestos  in  the  output  material  are 
added  in  addition  to  provisions  that 
require  key  process  fwrameters  to  be 
continuously  monitored.  Prior  to 
disposal,  process  output  materials  will 
be  determined  to  be  asbestos-free  using 
transmission  electron  microscopy 
(TEM).  or  the  location  of  their  disposal 
recorded.  These  provisions  are  needed 
in  view  of  requests  received  by  EPA  for 
approval  of  new  asbestos  waste 
treatment  methods. 

Milling,  manufacturing,  and 
fabricating  facilities  and  demolition  and 
renovation  contractors  will  be  required 
to  prepare  and  maintain  records  of 
waste  shipments  and  submit  semiannual 
reports  to  EPA  summarizing  waste 
shipment  records.  In  addition,  they  will 
be  required  to  furnish  a  copy  of  the 
record  of  the  waste  shipment  to  the 
owner  or  operator  of  the  disposal  site. 


The  most  likely  mechanism  will  be  to 
send  a  copy  of  the  record  along  with  the 
waste  transporters.  This  requirement 
will  establish  a  record  of  the  chain-of- 
custody  and  alert  enforcement 
personnel  of  potential  violations  of  the 
waste  disposal  requirements.  In 
addition,  all  containers  of  waste  will  be 
required  to  be  labeled  with  the  waste 
generator's  name  and  location  of  the  site 
where  the  asbestos  waste  was 
generated.  This  requirement  will  enable 
enforcement  personnel  to  enforce  the 
requirements  for  leak-tight  containers 
where  asbestos  from  multiple  job  sites 
are  in  a  single  vehicle.  It  will  assist 
enforcement  officials  in  tracking 
asbestos  waste  shipments  and  in 
determining  that  asbestos  waste  is  being 
properly  disposed  of  and  result  in 
increased  compHance. 

At  present  the  waste  generator  is 
responsible  for  selecting  a  disposal  site 
that  meets  the  asbestos  waste  disposal 
requirements  of  the  NESHAP.  The 
proposed  amendments  also  make  the 
disposal  site  owner  or  operator 
responsible  for  complying  with  the 
NESHAP  provisions  for  waste  disposal 
sites.  Enforcement  officials  have  stated 
that  the  current  waste  disposal 
provisions  are  difficult  to  enforce 
because  the  responsible  party,  the 
generator,  does  not  have  sufficient 
control  of  the  disposal  practices  used  at 
the  disposal  site.  This  proposed 
amendment  should  increase  compliance 
»vith  the  NESHAP  provisions  at  an 
active  disposal  site  by  making  each 
party  responsible.  Specifically,  the 
waste  generator  is  responsible  for 
selecting  a  disposal  site  that  meets  the 
NESHAP  requirements,  and  the  waste 
site  operator  is  required  to  comply  with 
the  work  practice  provisions  at  the 
waste  disposal  site.  All  waste  must  be 
disposed  of  at  the  site  specified  on  the 
waste  shipment  record.  The  generator 
may  haul  his  own  waste,  contract  with 
the  disposal  site  operator  for  hauling 
services,  or  contract  with  an 
independent  hauler.  A  requirement  also 
is  added  to  require  the  Administrator's 
approval  before  removal  or  disturbance 
of  previously  deposited  asbestos 
material  at  both  active  and  inactive 
disposal  sites.  In  making  a  decision  on 
the  request  the  Administrator  will 
consider  the  following:  (1)  Reason  for 
moving  or  removing  the  waste.  (2) 
procedures  to  be  used  to  control 
emissions,  and  (3)  location  of  the  Bnal 
disposal  site.  At  a  minimum,  the 
asbestos  waste  should  be  handled  in  a 
wet  condition  until  final  disposal.  In 
addition,  waste  disposal  site  operators 
will  be  required  to  document  all 
asbestos  waste  shipments  that  are 
received,  document  the  arrival  of 


improperly  contained  waste,  investigate 
discrepancies  between  waste  shipment 
records  and  waste  actually  received, 
document  the  location  and  quantity  of 
asbestos  in  a  landfill,  and  record  the 
presence  and  location  of  asbestos  and 
the  asbestos  NESHAP  regulatory 
authority  over  the  disposal  site  on  the 
property  deed.  Waste  disposal  site 
operators  also  will  be  required  to  submit 
semiannual  reports  to  EPA  summarizing 
activities  involving  the  disposal  of 
asbestos-containing  waste.  Enforcement 
personnel  have  noted  that  asbestos 
waste  that  is  not  properly  documented 
may  lead  to  future  exposures  if  sites  are 
disturbed.  These  requirements  *vill  aid 
enforcement  in  tracking  shipments  of 
waste  to  ensure  compliance  and  help 
avoid  possible  recurrence  of  inadvertent 
exposure  incidents  as  have  been  found 
by  EPA  by  ensuring  that  future  owners 
and  users  of  land  are  alerted  to  the 
presence  of  asbestos  waste  and  take 
adequate  precautions  if  the  waste  is 
disturbed.  These  requirements  are 
consistent  with  EPA's  intent  to  prevent 
public  exposure  to  asbestos  emissions 
from  waste  disposal  sites.  These 
requirements  are  considered  reasonable 
because  expected  costs  are  small  and 
some  sites  already  use  special 
precautions  when  disposing  of  asbestos 
waste. 

To  retain  control  over  disposal  sites 
that  have  already  become  inactive,  the 
current  provisions  of  S  61.151  for 
inactive  disposal  sites  are  retained  with 
only  a  few  modifications.  A  provision  is 
added  allowing  the  use  of  crushed  stone 
as  a  final  cover  in  desert  areas  where  a 
vegetative  cover  is  difficult  to  establish 
and  maintain.  This  amendment  offers 
greater  flexibility  without  affecting 
control  stringency.  The  provisions  for 
Inactive  tailing  piles  are  revised  to 
clarify  the  standard's  current  intent  that 
dust  suppression  agents  be  used  in  a 
manner  to  maintain  dust  control. 
The  provisions  that  allow  the 
Administrator  to  approve  alternative 
control  methods  are  modified  to  give 
more  detailed  instructions  on  requesting 
approval  of  alternative  methods.  This 
change  is  Intended  to  clarify  the 
regulation  by  indicating  what  criteria 
are  used  by  the  Administrator  in  ruling 
on  alternative  control  methods. 

Vehicles  used  to  transport  waste  are 
required  to  display  placards  warning  of 
the  presence  of  asbestos  during  the 
loading  and  unloading  of  waste.  Such  a 
measure  will  warn  persons  of  the 
asbestos  hazard  and  help  prevent 
accidental  exposures  to  asbestos  dunng 
loading  and  unloading.  The  DOT 
regulations  require  placards  during 
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transportation  of  asbestos-containing 
waste. 

Table  1  presents  the  estimated 
nationwide  asbestos  emissions  from 
disposal  of  demolition  and  renovation 
wastes  for  different  levels  of  control. 
Full  compliance  with  the  current 


NESHAP  would  result  in  estimated 
emissions  of  about  4O0  kg/yr.  However, 
if  (as  enforcement  experience  implies)  a 
significant  percentage  of  demolition  and 
renovation  wastes  may  be  disposed  of 
oat  of  comphance.  estimated  emissions 
are  actually  227,000  kg/yr.  Most  of  these 


emissions,  an  estimated  226.000  kg/yr. 
result  from  the  improper  disposal  of 
asbestos  waste  from  demolition  and 
greatly  exceed  other  asbestos  emissions. 
These  revisions  are  intended  to  improve 
compliance  that  will  reduce  asbestos 
emissions. 


^*^^  1  — EST1MA7H>  NATIONWtOE  ASBESTOS  EMISSIONS  FROM  DEMOUTION  AND  RENOVATIOH.'  kg/yr 
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In  addition  to  the  proposed  revisions 
discussed  above,  several  editorial 
changes  are  proposed  (but  not 
discussed)  that  are  intended  to  clarify 
the  intent  of  the  regulation  as  well  as 
make  it  more  understandable.  The 
changes  consist  primarily  of  adding 
clarifying  phrases  or  sutetituting  terms 
for  clarity  and  are  based  on  comments 
from  both  enforcement  agencies  and 
industry. 

The  costs  associated  with  the 
proposed  amendments  are  expected  to 
be  small.  The  recordkeeping  and 
reporting  costs  are  included  in  the 
impacts  of  the  reporting  requirements. 
The  benefits  of  the  amendments  cannot 
be  precisely  quantified,  but  the  above 
assessment  of  the  effectiveness  of  the 
current  NESHAP  at  full  compliance  and 
at  current  practice  gives  a  measure  of 
the  magnitude  of  the  increase  in  benefits 
that  could  be  achieved. 

Spraying 

The  current  fsJESHAP  prohibits  the  use 
of  materials  that  contain  greater  than  1 
percent  asbestos  on  a  dry  weight  basis 
for  spray-on  application  on  buildings, 
structures,  pipes,  and  conduits  unless 
the  asbestos  fibers  in  the  materials  are 
encapsulated  with  a  bituminous  or 
resinous  binder  during  spraying  and  the 
materials  are  not  friable  after  drying. 
This  requirement  is  amended  by 
substituting  percent  by  area  for  percent 
by  weight  as  the  expression  for  asbestos 
concentration  as  discussed  under 
"Friable  asbestos  material"  in  the 
Definitions  section  of  this  preamble. 

Roadways 

Section  6L143.  "Standard  for 
roadways,"  is  clarified  by  substituting 
"construct  or  aiaintain"  for  "surface." 
This  revision  will  codify  a  determination 
already  made  by  EPA. 


The  amendment  will  make  it  clear 
that  unbound  tailings  are  not  allowed  in 
a  road  base,  based  on  a  prior  EPA 
applicability  determination,  unless  the 
road  is  a  temporary  roadway  on  an  area 
of  asbestos  ore  deposits,  i.e..  an 
asbestos  mine.  Taibngs  are  permitted  in 
temporary  roadways  at  asbestos  mill 
sites  if  they  are  encapsulated  with  a 
resinous  or  bituminous  binder.  Periodic 
maintenance  of  the  encapsulated  road 
surface  to  prevent  dust  emissions  will 
be  required.  Asbestos  tailings  are  not 
permitted  to  be  used  in  road 
construction  unless  they  are 
encapsulated  in  asphalt  concrete 
meeting  Federal  Highway 
Administration  (FHWA)  roadway 
construction  specifications.  Because  of 
their  aggregate  characteristics  which 
give  them  some  value  for  use  in  road 
construction,  tailings  encapsulated  in 
asphalt  concrete  will  continue  to  he 
allowed.  This  change  explicitly  %vill 
permit  the  use  of  asbestos  tailings  which 
have  been  encapsulated,  and  which, 
because  of  the  milling  process,  tsrpically 
have  a  low  asbestos  content. 

Definitions 

"Adequately  wetted"  is  changed  to 
"Adequately  wet"  because  in  most 
places  in  the  regulation,  the  verb  "wet" 
is  used.  The  definition  clarifies  that  the 
oivner  or  operator  must  wet  asbestos  to 
a  sufficient  degree  to  prevent  any 
particulate  emissions. 

To  be  consistent  with  other  revisions 
to  the  standard,  the  definition  of 
"Asbestos  material"  was  changed  to 
"Asbestos-containing  material"  and 
expanded  to  include  both  friable 
material  and  nonfriable  material  that 
potentially  can  become  a  source  of 
emissions. 

The  definition  of  "Asbestos- 
containing  waste  material"  is  modified 
to  give  additional  examples  of  waste 


material  that  are  covered  by  the 
regulation.  The  part  of  the  definition 
pertaining  to  waste  from  demolition  and 
renovation  is  modified  to  clarify  that  the 
standard  applies  to  nonfriable  material 
that  can  be  broken,  crumbled, 
pulverized,  or  reduced  to  powder  by 
operations  covered  by  the  regulation. 

The  definition  of  "Commercial 
asbestos"  is  modified  to  clarify  that  it 
includes  any  material  that  contains 
asbestos  and  has  value  because  of  its 
asbestos  content  This  is  consistent  with 
EPA's  previous  applicability 
determination.  | 

The  definition  of  "Demolition"  is 
modified  to  clarify  that  the  intentional 
burning  of  load-supporting  structures  or 
the  intentional  burning  of  facilities  is 
considered  a  demolition.  This  more 
clearly  specifies  that  buildings  that  are 
intentionally  burned,  usually  under  the 
supervision  of  a  fire  department  to 
make  way  for  new  structures,  for 
example,  would  have  to  comply  with  the 
provisions  for  demolition  and 
renovation,  thus  avoiding  occasional 
emissions  bmn  a  previously  unregulated 
source.  Economic  impacts  of  this 
amendment  would  be  negligible  because 
occurrences  are  so  few. 

The  defmition  of  "Emei^gency 
renovation  operation"  is  modified  to 
give  more  explicit  criteria  for  what 
constitutes  an  emetgency  renovation. 

The  definition  of  "Fabricating"  is 
clarified  by  stating  that  for  friction 
products,  bonding  and  debonding  are 
included. 

The  definition  of  "Facility"  is 
modified  by  adding  the  terms 
"residential."  "public."  "ships,"  and 
"active  and  inactive  disposal  sites." 
Adding  these  terms  serves  to  clarify  the 
regulation  to  read  as  it  is  interpreted 
currentfy  to  include  residential 
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atructures,  publicly  owned  buildings, 
•hips,  and  waste  disposal  sites. 

The  meaning  of  "Facility  component" 
is  clarified  by  defining  it  as  any  part  of  a 
facility,  including  equipment. 

The  current  definition  of  "Friable 
asbestos  material"  contains  a  threshold 
of  1  percent  for  the  amount  of  asbestos 
that  must  be  present  before  friable 
material  is  subject  to  the  demolition  and 
renovation  provisions.  The  intent  of  the 
1  percent  threshold  was  to  distinguish 
between  material  that  contained 
asbestos  and  material  that  did  not 
contain  asbestos  within  the  limits  of 
detection  of  the  available  analytical 
methods.  The  ciurent  definition  also 
expresses  the  asbestos  threshold  as 
percent  by  weight.  The  proposed 
standard  expresses  asbestos  content  as 
percent  by  area  to  make  the  regulation 
consistent  with  preferred  analytical 
methodology,  which  gives  results  as 
percent  by  area,  and  with  current 
practice;  it  does  not  change  the 
stringency  of  the  standard. 

The  mass  of  asbestos  present  in  a 
bulk  sample  cannot  be  determined 
directly.  In  the  context  of  bulk  sample 
analysis,  mass  is  a  derived  property 
because  it  is  obtained  by  counting  and 
sizing  asbestos  particles  under  a 
microscope,  assuming  a  geometric  shape 
for  the  particles,  calculating  their 
volume,  and  multiplying  by  an  assumed 
density.  The  mass  of  nonasbestos 
material  present  in  a  bulk  sample  would 
be  obtained  by  the  same  procedure. 

On  the  other  hand,  the  area  and  type 
of  asbestos  present  in  a  bulk  sample  can 
be  determined  directly  through 
microscopic  analysis.  Appendix  A, 
Subpart  F,  40  CFR  Part  763,  contains  the 
approved  method  of  bulk  sample 
analysis  for  asbestos — polarized  light 
microscopy  (PLM)  and  point  counting 
and  is  incorporated  by  reference  in  the 
defmition.  In  this  method,  the  area  of  an 
analytical  slide  occupied  by  asbestos 
particles  and  the  area  occupied  by 
matrix  are  both  measured  directly.  The 
Agency  is  considering  incorporation  of 
this  method  explicitly  in  the  fmal  rule  if 
it  would  be  more  convenient  to  use. 
Therefore.  EPA  is  requesting  comments 
on  whether  the  method  should  be 
incorporated  by  reference  as  it  is  in  this 
proposal,  or  whether  the  method  should 
be  stated  explicitly  in  the  rule. 

The  relationship  between  percent 
weight  and  percent  area  has  been 
studied  by  EPA  (Draft  Relationship 
Between  Visual  Estimates  and  Weight 
Percentage  of  ACM).  This  study 
discusses  ways  to  convert  percent  area 
measurements  to  percent  weight 
equivalents,  generally  concluding  that 
percent  weight  and  percent  area  ate 
equivalent  for  most  matrices  in  which 


asbestos  is  found.  Furthermore,  using 
percent  area  will  serve  the  same 
purpose  as  was  intended  initially,  i.e., 
whether  asbestos  is  present  or  not 

The  cost  and  availabihty  of  methods 
for  the  identification  and  quantitation  of 
asbestos  vary  greatly  depending  on  the 
particular  method,  llie  TEM.  for 
example,  is  relatively  expensive  with 
costs  ranging  from  about  $500  to  $700 
per  sample  analyzed.  PLM  costs, 
however,  average  about  $25  to  $50  per 
sample.  Numerous  laboratories  are 
capable  of  performing  PLM  while  the 
number  of  laboratories  with  TEM 
capabilities  for  asbestos  analysis  are 
somewhat  more  limited. 

An  informal  survey  by  EPA's  Office  of 
Research  and  Development  (ORD)  of 
analysts  performing  asbestos  bulk 
sample  analyses  reveals  that  in  practice 
they  determine  and  report  percent 
asbestos  by  area,  not  be  weight.  This  is 
considered  to  be  the  norm  rather  than 
an  exception. 

The  EPA  also  considered,  but 
rejected,  a  revision  to  the  definition  of 
"Friable  asbestos  material"  to  include 
materials  that  can  be  crumbled, 
pulverized,  or  reduced  to  powder  by  the 
mechanical  forces  expected  to  act  on  the 
material.  Hie  intent  of  such  a  change 
would  be  to  codify  an  interpretation 
already  made  by  EPA.  The 
interpretation  states  that,  in  effect,  the 
demolition  and  renovation  regulations 
apply  to  materials  that  are  normally 
nonfriable  (e.g.,  asbestos-cement  sheet), 
which  because  of  forces  acting  on  the 
material  during  demolition  or  renovation 
and  subsequent  handling, 
transportation,  storage  or  disposal 
operations,  would  result  in  asbestos 
emissions.  However,  as  a  result  of 
numerous  comments  from  government 
and  industry  stating  that  the  existing 
defmition  of  friable  was  well 
established  and  widely  accepted,  EPA 
has  decided  to  retain  the  existing 
definition  with  the  exception  that 
"broken"  is  inserted  ahead  of 
"crumbled,  pulverized,  or  reduced  to 
powder."  This  is  consistent  with  EPA's 
current  interpretation  and  application  of 
this  defmition.  Throughout  the 
regulation  where  the  phrase  "cnmibled, 
pulverized,  or  reduced  to  powder"  is 
used,  the  word  "broken"  has  been 
added. 

The  standard  will  be  revised  where 
appropriate  to  regulate  materials  that 
are  normally  norifriable  but  potentially 
can  be  broken,  crumbled,  pulverized,  or 
reduced  to  powder  as  a  result  of  the 
regulated  operations.  Such  materials 
include,  for  example,  A/C  products  and 
paper  insulation.  These  materials  must 
be  removed  from  a  facility  prior  to  its 
demolition  because  they  are  likely  to  be 


broken  up  during  demolition  and 
inaccessible  after  demolition  for 
segregation  and  separate  disposal  in  a 
NESHAP  landfill.  To  the  extent  that 
these  materials  can  be  removed  without 
breaking  or  crumbling,  they  do  not  have 
to  be  wetted  and  sealed  in  leak-tight 
containers,  although  they  are  to  be 
included  in  determining  applicability 
and  their  quantity  must  be  included  in 
the  notification.  In  addition,  they  must 
be  disposed  of  in  a  NESHAP  landfill. 
Nonfriable  materials  that  are  likely  to 
remain  nonfriable  and,  therefore,  not  be 
subject  to  the  demolition  and  renovation 
provisions,  include  packings  and 
gaskets,  floor  tile,  asphalt  roofing 
shingles,  roofing  felt,  coatings,  and 
sealants.  However,  even  these 
nonfriable  materials  may  be  subject  to 
regulation  under  certain  situations.  For 
example,  the  sanding  of  asbestos  floor 
tiles  that  can  produce  asbestos 
emissions  is  considered  a  renovation 
and  subject  to  the  regulation.  Severely 
weathered  asphaltic  materials  may 
become  brittle  and.  therefore,  be  subject 
to  the  regulation.  Because  handling  even 
normally  nonfriable  materials  can  result 
in  asbestos  emissions  under  some 
conditions,  case-by-case  determinations 
of  friability  will  still  be  required  in  many 
instances. 

A  definition  of  "Fugitive  sources"  is 
added  to  help  clarify  the  modified 
provisions  for  mills,  manufactiunng,  and 
fabricating. 

A  definition  of  "Glove  bag"  is  added 
because  the  use  of  glove  bags  will  be 
permitted  in  renovations  when  wetting 
is  determined  not  to  be  feasible  for 
safety  reasons  or  because  of  the 
potential  to  damage  equipment. 
However,  EPA  intends  for  glove  bags  to 
be  used  with  wetting  inside  the  glove 
bags. 

The  definition  of  "Inactive  waste 
disposal  site"  in  revised  by  deleting 
reference  to  vehicular  traffic  and 
stipulating  that  an  inactive  site  is  one  at 
which  asbestos-containing  waste 
material  has  not  been  deposited  within 
the  past  year. 

"Installation"  is  defined  as  a  building 
or  group  of  buildings  at  a  demolition  or 
renovation  site.  This  defmition  is  added 
to  clarify  the  existing  applicability 
requirements  for  demolition  or 
renovation.  For  purposes  of  determining 
the  amount  of  asbestos  to  be  stripped  or 
removed,  the  amounts  of  asbestos  in  a 
group  of  buildings  to  be  demolished  or 
renovated  are  summed. 

"Leak-tight"  is  defined  to  help  clarify 
the  intent  of  the  demolition  and 
renovation  and  waste  disposal  ■ 

requirements  as  they  pertain  to  the  use 
of  leak-tight  containers,  wrappings,  and 
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(in  the  case  of  demolition  and 
renovation)  the  use  of  leak-tight  chutes 
to  convey  waste  from  aboveground 
stiipping  and  removal  operations.  Leak- 
tight  implies  that,  in  the  course  of 
operations  covered  by  this  regulation, 
the  contents  are  sealed  adequately  to 
prevent  any  asbestos  or  asl^stos- 
containing  material,  including 
contaminated  water,  from  escaping. 
Although  it  is  impractical  to  identify  in 
advance  what  is  considered  leak-ti^t. 
the  use  of  certain  containers  or  seals 
may  be  considered  unacceptable  in 
many  iiutances.  For  example,  the  use  of 
flimsy  twist  ties  or  bags  of  less  than  6- 
mil  thickness  would  not  constitute 
"leak-tight"  under  most  conditions.  A 
case-by-case  determination  will  be 
required  in  many  instances. 

A  defmition  of  "Malfunction"  is  added 
to  clarify  conditions  covered  by  the 
requirements  for  air  pollution  control 
devices  in  milling,  manufacturing,  and 
fabricating. 

The  defmition  of  "Manufacturing"  is 
revised  to  clarify  that  chlorine 
manufacturing  is  covered  by  the 
definition.  Chlorine  manufacturers  use 
asbestos  in  the  production  of  chlorine 
rather  than  processing  asbestos  into  a 
final  or  intermediate  product. 

"Natitfal  barrier"  is  defined  to  help 
clarify  the  intent  of  the  waste  disposal 
requirements  and.  specifically,  that 
remoteness  of  a  disposal  site  alone  does 
not  constitute  a  natural  barrier. 

A  definition  of  "Nonscheduled 
operation"  is  added  to  help  clarify  the 
intent  of  the  applicabilify  provisions  for 
renovation. 

The  definition  of  "Outside  air"  is 
'clarified  by  specifying  Uiat  outside  air 
means  air  outside  buildings  and 
structives  and  includes  air  under 
bridges  and  open  air  ferry  docks. 

"Owner  or  operator  of  a  demolition  or 
renovation  activity  "  is  defined  to  help 
clarify  responsibility  for  compliance. 
The  definition  of  "owner  or  operator  of  a 
demolition  or  renovation  activity" 
includes  the  owner  of  the  facilify  being 
demolished  or  renovated.  It  also 
includes  the  current  owner  of  the 
property  on  which  the  facilify  is 
situated,  if  the  owner  sells  the  facility  to 
another  party  for  demolition  or 
renovation.  In  such  circumstances,  the 
property  owner,  while  no  longer  holding 
title  to  the  facility,  causes  the  demolition 
or  renovation  to  occur,  and  thereby 
owns,  leases,  operates,  controls,  or 
supervises  the  demolition  or  renovation 
operation.  See.  e.g..  U.S.  v.  Geppert 
Bros..  Inc.  et  al..  638  F.  Supp.  g96 
(E.D.Pa.  1986). 

The  defmition  of  "Planned  renovation 
operations"  is  revised  to  require 
knowledge  that  "some"  friable  asbestos 


material  will  be  stripped  or  removed 
rather  than  knowledge  of  "the  amount 
of  material  to  be  stripped  or  removed 

"Remove"  is  clarified  to  include  the 
taking  out  of  "asbestos-covered  facilify 
components." 

"Renovation"  is  clarified  by 
specifying  stripping  and  removal  of 
asbestos  as  renovation  activities.  An 
additional  change  makes  clear  that 
wrecking  or  taking  out  load-supporting 
structural  members  is  demolition. 

The  definition  of  "Roadways"  is 
clarified  by  adding  the  term  "public  and 
private"  so  that  it  is  clear  that  the 
regulation  is  applicable  to  roadways 
regardless  of  ownership. 

The  definition  of  "Strip"  is  clarified  by 
adding  "or  facilify  components"  at  the 
end  of  the  definition. 

In  order  to  facilitate  enforcement  of 
the  visible  emission  limitations,  the 
definition  of  "Visible  emissions"  is 
revised  to  mean  any  emissions  coming 
from  asbestos-containing  material. 

"Working  days"  is  defined  as  Monday 
through  Friday  to  help  clarify  the 
notification  requirements  for  demolition 
and  renovation. 

Impacts  of  Reporting  Requirements 

The  proposed  amendments  to  the 
asbestos  NESHAP  will  impose  several 
reporting  and  recordkeeping 
requirements.  Owners  or  operators  of 
milling,  manufacturing,  and  fabricating 
sources  will  be  required  to  maintain 
records  of  monitoring  and  inspections 
and  of  waste  shipments  and  will  be 
required  to  submit  quarterly  reports  of 
visible  emission  monitoring.  Each  owner 
or  operator  involved  in  a  demolition  or 
renovation  operation  %vill  be  required  to 
maintain  records  of  waste  shipments. 
All  generators  of  waste  will  also  be 
required  to  submit  semiannual  reports 
summarizing  their  records  of  waste 
shipments.  Owners  or  operators  of 
active  waste  disposal  sites  will  be 
required  to  maintain  records  of  all 
asbestos  waste  shipments,  document  the 
arrival  of  improperly  contained  waste, 
maintain  records  of  the  location  and 
quantity  of  asbestos  in  the  landfill,  make 
semiannual  reports  to  the  Administrator 
summarizing  disposal  activities,  and 
record  on  the  property  deed  the 
presence  and  location  of  asbestos.  As  is 
discussed  in  the  rationale  for  the 
selection  of  the  proposed  amendments, 
the  recordkeeping  and  reporting 
requirements  will  assist  enforcement 
efforts. 

The  information  collection  provisions 
summarized  above  have  been  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  Comments  on  these 


requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMR  728  Jackson  Place,  NW.. 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  as 
well  as  to  EPA.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

An  analysis  of  the  burden  associated 
with  the  proposed  reporting  and 
recordkeeping  requirements  has  been 
made.  During  the  first  3  years  of  this 
regulation,  the  annual  burden  of  the 
reporting  and  recordkeeping 
requirements  for  asbestos  mills: 
manufacturing,  demolition,  renovation, 
spraying,  and  fabricating  operations; 
and  active  and  inactive  waste  disposal 
sites  is  estimated  to  be  about  306.000 
person-hours. 

Regulatory  Flexibilify  Act 

The  RFA  (5  U.S.C.  fOletseq.)  requires 
EPA  to  consider  the  potential  impacts  of 
proposed  standards  on  small  "entities." 
If  a  preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  (i.e..  20  percent  or 
more)  of  small  entities,  then  a  regulatory 
flexibility  analysis  must  be  prepared. 
Current  RFA  guidelines  indicate  that  an 
economic  impact  should  be  considered 
significanUy  adverse  if  it  meets  one  of 
the  following  criteria:  (1)  Annual 
compliance  costs  increase  production 
costs  by  more  than  5  percent:  (2) 
compliance  costs  as  a  percentage  of 
sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as  a 
percentage  of  sales  for  large  entities;  (3) 
capital  costs  of  compliance  represent  a 
"significant"  portion  of  capital  available 
to  small  entities,  considering  internal 
cash  flow  plus  external  financial 
capabilities:  and  (4)  regulatory 
requirements  are  likely  to  result  in 
closures  of  small  entities.  Effects  of  the 
proposed  standard  on  small  firms  in  the 
milling,  manufacturing,  and  fabricating 
industry  cannot  be  estimated  because  of 
lack  of  data  on  the  existing  distribution 
of  plant  sizes  and  on  plant  ownership  by 
size  of  firm.  It  is  likely  that  differences 
in  unit  compliance  costs  between  large 
and  small  entities  (higher  unit  costs  for 
smaller  firms)  are  not  large  enough  to 
create  significant  interplant  cost 
differences.  In  the  demolition  ser\'ices 
industry,  the  increases  in  demolition 
costs  and  the  nature  of  tke  industry 
itself  are  such  that  no  significantly 
disproportionate  impacts  will  be 
experienced  by  smaller  entities.  In  the 
renovation  services  industry,  the  effects 
on  smaller  firms  are  likely  to  be  quite 
small  because  cost  increases  are  slight 
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Tlius,  ■  regulatory  flexibility  analysis  is 
not  required. 

Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
amendments  to  the  asbestos  NESHAP, 
in  accordance  with  sections  112(b)(1)(B) 
and  307(d)(5)  of  the  CAA  and  the 
Adihinistrative  Procedure  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
\ii  the  Addresses  section  of  this 
/preamble.  Oral  presentations  will  be 
'  limited  to  15  minutes  each.  Any  member 
/  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  Addresses  section  of  this  preamble 
and  should  refer  to  Docket  No.  Ar«8-28. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington.  DC  (see 
Addresses  section  of  this  preamble). 

Docket 

The  docket  is  an  of^anlxed  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  the  proposed 
amendments.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  participate  effectively 
in  the  rulemaking  process  and  (2)  to 
serve  as  Uie  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials  (Section  307(dK7)(A)). 

Miscellaiieoos 

When  the  amended  asbestos  NESHAP 
is  reviewed  again,  the  review  wiQ 
include  an  assessment  of  such  factors  as 
the  need  for  integration  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology  and 
health  data,  and  reporting  requirements. 
The  reporting  requirements  in  this 
standard  will  be  reviewed  as  required 
under  the  EPA  sunset  policy  for 
reporting  requirements  in  regulations. 

In  accordance  with  section  117  of  the 
CAA.  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  In  addition, 
numerous  meetings  were  held  with 
industry  representatives  and  trade 
associations  during  development  of  the 
proposed  amendments.  The 
Administrator  will  welcome  comments 
within  the  public  comment  period,  on  all 
aspects  of  the  proposed  regulation. 


including  economic  and  technological 
issues,  and  on  the  proposed  test  method. 
Conunenls  are  specifically  invited  on 
the  following  aspects  of  the  proposed 
amendments: 

•  Expressing  asbestos  content  of 
materials  as  percent  by  area; 

•  Requiring  weekly  inspections  of  air 
cleaning  devices  at  mills,  and 
manufacturing  and  fabricating 
operations,  and  keeping  records  of 
same; 

•  Requiring  notification  of 
demolitions  where  no  asbestos  is 
involved; 

•  Training  of  asbestos  removal 
contractors; 

•  Comments  by  NADC  to  improve 
compliance. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  would  result  in  none  of  the 
adverse  economic  impacts  set  forth  in 
section  1  of  the  Executive  Order  as 
grounds  for  fincBng  a  regulation  to  be 
major.  The  industry-wide  armualized 
costs  in  the  fifth  year  after  the  standards 
would  go  into  effect  would  be 
approximately  $0.3  million,  less  than  the 
flOO  million  established  as  the  first 
criterion  for  a  major  regulation  in  the 
Order.  The  estimated  price  increases  on 
asbestos  products  would  not  be 
considered  "major  increases  in  costs  or 
prices"  specified  as  the  second  criterion 
in  the  Order.  The  analysis  of  the 
proposed  amendments'  effect  on  the 
asbestos  industry  did  not  indicate  any 
significant  adverse  effects  on 
competition,  investment,  productivity, 
employment  innovation,  or  the  ability  of 
U.S.  firms  to  compete  with  foreign  firms 
(the  third  criterion  of  the  Order). 

This  regulation  was  submitted  to 
OMB  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
EPA  responses  to  those  comments  will 
be  included  in  Docket  Na  A-a»-2a  This 
docket  is  available  for  public  inspection 
at  EPA's  Central  Docket  Section,  which 
is  hsted  under  the  Addresses  section  of 
this  preamble. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereto  certify  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjecto  in  40  CFR  Parts  61  and 
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Asbestos,  Beryllium,  Hazardous 
substances.  Mercury,  Reporting  and 
recordkeeping  requirements.  Vinyl 
chloride.  Blast  furnaces.  Steel  mills. 


Date:  December  22. 1S88. 
Lm  M.  Tboraas, 
Administrator. 

It  is  proposed  that  40  CFR  Chapter  I 
be  amended  as  follows: 

PART  61— (AMENOCD] 

I.  In  Part  61: 

1.  The  authority  citation  for  40  CFR 
Part  Bl.  Subpart  M  is  revised  to  read  as 
foQows: 

Aalkentr.  Sees.  101. 112. 114, 116, 901  of 
the  Clean  Air  Act  ss  amended  (42  U.S.C. 
7401.  7412.  7414,  7418,  7601);  Sec  203  of  the 
Toxic  Substance*  Contjol  Act  15  U5.C  2843. 

2.  The  table  of  sections  is  revised  in 
its  entirety  to  read  as  follows: 

Subpart  M—Nationai  Emiaaion 
Standvd  for  Aabaatoa 

61.140  AppHcabUity. 

61.141  Definitions. 

61.142  SUndard  for  atbestoa  mills. 

61.143  Standard  for  roadways. 

61.144  Staadard  for  manufacturing. 

61.145  Staadard  for  demolition  and 
renoyation. 

61.146  Standard  for  spraying. 

61.147  Standard  ibr  fabricating. 

61.148  Standard  for  insulating  materiaia. 

61.149  Standard  for  waste  disposal  (or 
asbestos  mills. 

61.150  Standard  for  waste  disposal  for 
manufacturing,  fatnicating.  demolition, 
renovation,  and  spraying  operations. 

61.151  Standard  for  inactive  waste  disposal 
sites  for  asbestos  mills  and 
manufacturing  and  fabricating 
operations. 

61.152  Air  cleaning. 

61.153  Reporting. 

61.154  Standard  for  active  waste  disposal 
sites. 

61.155  Standard  for  sites  that  convert 
asbestos-containing  waste  material  intu 
nona8t>c8tos  (asl)e8to*-free)  material. 

61.166    Cross  reference  to  other  88t)e9t08 

regulations. 
61.157    Delegation  of  authority. 

Figures  to  Subpart  M 

3.  Section  61.140  is  revised  to  read  as 
follows: 

961.140    AppNcaMRty. 

The  provisions  of  this  subpart  are 
applicable  to  those  sources  specified  in 
SS  61.142  through  61.151,  61. 154,  and 
61.155. 

4.  In  5  61.141,  the  following  definitions 
are  revised:  "Asbestos-containing  waste 
materials,"  "Commercial  asbestos," 
"Demolition,"  "Emergency  renovation 
operation,"  "Fabricating,"  "Facility, " 
"Facility  component,"  "Friable  asbestos 
material,"  "Inactive  waste  disposal 
site,"  "Manufacturing,"  ""Natural 
barrier,"  "Outside  air,"  "Particulate 
asbestos  material,"  "'Planned  renovation 


operation."  "Remove, "  "Renovatioa" 
"Roadways,"  "Stiip,"  and  "Visible 
emissions."  The  following  definitions 
are  added:  "Adequately  wet" 
"Asbestos-containing  material,"  "EPA 
identification  number."  "Fugitive 
sources,"  "Glove  bag,"  "Installation." 
"Leak-tight"  "Malfunction."  "Natural 
barrier,"  "Nonscheduled  renovation 
operation."  "Owner  or  operator," 
"Waste  generator."  "'Waste  shipment 
record,"  "Working  days."  The 
definitions,  "Adequately  wetted"  and 
"Asbestos  material,"  are  removed. 

S  61.141    Definitions. 

All  terms  that  are  used  in  this  subpart 
and  are  not  defined  below  are  given  the 
same  meaning  as  in  the  Act  and  in 
Subpart  A  of  this  part. 

•  •        •        •        * 

"Adequately  wet"  means  sufficiently 
mix  or  penetrate  with  liquid  to  prevent 
the  release  of  particulates.  If  visible 
emissions  are  observed  coming  from 
asbestos-containing  material,  then  that 
material  has  not  been  adequately 
wetted.  However,  the  absence  of  visible 
emissions  is  not  sufficient  evidence  of 
being  adequately  wet 

•  •        •        •        . 

"Asbestos-containing  material" 
meaiu  friable  asbestos  material,  and 
nonviable  asbestos  material  that 
potentially  can  be  broken,  crumbled, 
pulverized,  or  reduced  to  powder  in  the 
course  of  operations  regulated  by  this 
subpart 

"Asbestos-containing  waste 
materials"  means  any  waste  that 
contains  commercial  asbestos  and  is 
generated  by  a  source  subject  to  the 
provisions  of  this  subpart  This  term 
includes  asbestos  mill  tailings,  asbestos 
waste  including  filters  from  conhxjl 
devices,  friable  asbestos  waste  material 
and  bags  or  containers  that  previously 
contained  conunerdal  asbestos.  As 
applied  to  demolition  and  renovation 
operations,  this  term  also  includes 
nonfriable  asbestos  waste  that  can  be 
broken,  crumbled,  pulverized,  or 
reduced  to  powder  in  the  course  of 
demolition  and  renovation  operations 
covered  by  this  subpart  and  materials 
contaminated  with  asbestos  including 
equipment  and  clothing. 
•        •        •        *        • 

"Commercial  asbestos"  means  any 
material  containing  asbestos  that  is 
extracted  from  ore  and  has  value 
because  of  its  asbestos  content. 

"Demolition"  means  the  wredcing  or 
taking  out  of  any  load-supporting 
structural  member  of  a  facility  together 
with  any  related  handling  operations  or 
the  intentional  burning  of  any  facility. 


"Emergency  renovation  operation" 
means  a  renovation  operation  that  was 
not  planned  but  results  from  a  suddea 
unexpected  event  that  results  in  unsafe 
conditions.  This  term  includes 
operations  necessitated  by  nonroutine 
failures  of  equipment 

"EPA  identification  number"  means 
the  number  assigned  by  EPA  to  each 
waste  generator. 

"Fabricating"  means  any  pnx^ssing 
of  a  manufactured  product  that  contains 
commercial  asbestos,  with  the  exception 
of  processing,  or  field  fabricating,  at 
temporary  sites  for  the  construction  or 
restoration  of  facilities.  In  the  case  of 
friction  products,  fabricating  includes 
bonding  and  debonding. 

"Facility"  means  any  institutional 
conunercial,  public,  industrial  or 
residential  structure,  installation,  or 
building  (residential  buildings  having 
four  or  fewer  dwelling  units  are 
excluded);  any  ship;  and  any  active  and 
inactive  waste  disposal  site. 

"Facility  component"  means  any  part 
of  a  facility  including  equipment 

"Friable  asbestos  material"  means 
any  material  containing  more  than  1 
percent  asbestos  by  area  as  determined 
by  the  method  specified  in  Appendix  A. 
Subpart  F,  40  CFR  Part  763  that  when 
dry,  can  be  broken,  crumbled, 
pulverized,  or  reduced  to  powder  by 
hand  pressure. 

"Fugitive  sources"  means  any  source 
not  controlled  by  an  air  pollution  control 
device. 

"Glove  bag"  means  a  sealed 
compartment  with  attached  inner  gloves 
used  for  the  handling  of  asbestos- 
containing  materials.  Properly  installed 
and  used,  glove  bags  provide  a  small 
work  area  enclosure  typically  used  for 
small-scale  asbestos  stripping 
operations.  Information  on  glove-bag 
installation,  equipment  and  supplies, 
and  work  practices  is  contained  in  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  final  rule  on 
occupational  exposure  to  asbestos 
(Appendix  G  to  29  CFR  1928.58). 

"Inactive  waste  disposal  site"  means 
any  disposal  site  or  portion  of  it  where 
additional  asbestos-containing  waste 
material  has  not  been  deposited  within 
the  past  year. 

"Installation"  means  any  building  or 
structure  or  any  group  of  buildings  or 
structures  at  a  single  demolition  or 
renovation  site  that  are  tmder  the 
control  of  a  single  entity  (i.e.,  one  owner 
or  one  operator). 

"Leak-tight'"  means  that  solids  or 
liquids  cannot  escape  or  spill  out  It  also 
means  dust-tight 

"Malfunction"  means  any  sudden  and 
unavoidable  failure  of  air  pollution 
control  equipment  or  process  equipment 


or  of  a  process  to  operate  in  a  normal  or 
usual  maimer  so  that  emissions  of 
asbestos  are  increased.  Failures  of 
equipment  shall  not  be  considered 
malfunctions  if  they  are  caused  in  any 
way  by  poor  maintenance,  careless 
operations,  or  any  other  preventable 
equipment  breakdoivn. 

"Manufacturing"  means  the 
combining  of  commercial  asbestos— or. 
in  the  case  of  woven  friction  products, 
the  combining  of  textiles  containing 
commercial  asbestos — with  any  other 
malerial(s).  including  commercial 
asbestos,  and  the  processing  of  this 
combination  into  a  product  Chlorine 
production  is  considered  a  part  of 
manufacturing. 

"Natural  barrier"  means  a  natural 
object  that  effectively  precludes  or 
deters  access.  Natural  barriers  include 
physical  obstacles  such  as  cliffs,  lakes 
or  other  large  bodies  of  water,  deep  and 
wide  ravines,  and  mountains. 
Remoteness  by  itself  is  not  a  natural 
barrier. 

'"Nonscheduled  renovation  operation" 
means  a  renovation  operation  that  is  not 
planned  but  is  caused  by  the  routine 
failure  of  equipment. 

'"Owner  or  operator  of  a  demolition  or 
renovation  activity"  means  any  person 
who  owns,  leases,  operates,  controls,  or 
supervises  the  faciUty  being  demolished 
or  renovated  or  any  person  who  owns, 
leases,  operates,  controls,  or  supervises 
the  demolition  or  renovation  operation, 
or  both. 

"Outside  air"  means  the  air  outside 
buildings  and  structures,  including,  but 
not  limited  to,  the  air  imder  a  bridge  or 
in  an  open  air  ferry  dock. 

"Particulate  asbestos  material"  meaiu 
finely  divided  particles  of  asbestos  or 
material  containing  asbestos. 

"Planned  renovation  operations" 
means  a  renovation  operation,  or  a 
nimiber  of  such  operations,  in  which 
some  friable  asbestos  material  will  be 
removed  or  stripped  %vitfain  a  given 
period  of  time  and  which  can  be 
predicted,  individual  nonscheduled 
operations  are  included  if  a  number  of 
such  operations  can  be  predicted  to 
occur  during  a  given  period  of  time 
based  on  operating  experience. 

"Remove"  means  to  take  out  asbestos- 
containing  materials  or  asbestos- 
covered  facility  components  from  any 
facility. 

"Renovation"  means  altering  in  any 
way  one  or  more  facility  components 
including  the  stripping  or  removal  of 
asbestos-containing  material  from 
facility  components.  Operations  in 
which  load-supporting  structural 
members  are  wrecked  or  taken  out  are 
demolitions. 
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"Roadways"  means  surfaces  on  which 
motor  vehicles  travel.  This  term  includes 
public  and  private  highways,  roads, 
streets,  parking  areas,  and  driveways. 

"Strip"  means  to  take  off  asbestos- 
containing  materials  from  any  part  of  a 
facility  or  facility  components. 
•        •        •        •        • 

"Visible  emissions"  means  any 
emissions,  which  are  visually  detectable 
without  the  aid  of  instruments,  coming 
from  asbestos-containing  material.  This 
does  not  include  condensed  uncombined 
water  vapor. 

"Waste  generator"  means  any  owner 
or  operator  of  a  source  covered  by  this 
subpart  whose  act  or  process  produces 
asbestos-containing  waste  material. 

"Waste  shipment  record"  means  the 
shipping  doaunent,  originated  and 
signed  by  the  generator,  used  to 
substantiate  the  disposition  of  asbestos- 
containing  waste  material. 

"Working  days"  means  Monday 
through  Friday  and  includes  holidays 
that  fall  on  any  of  the  days  Monday 
through  Friday. 

5.  Section  61.142  is  revised  to  read  as 
follows: 


1*1.142    Mandvdfer 

(a)  Each  owner  or  operator  of  an 
asbestos  mill  shall  either  discharge  no 
visible  emissions  to  the  outside  air  from 
that  asbestos  mill,  including  fugitive 
sources,  or  use  the  methods  specified  by 
i  01.152  to  clean  emissions  containing 
particulate  asbestos  material  before 
they  escape  to.  or  are  vented  to.  the 
outside  a^. 

(b)  Each  owner  or  operator  of  an 
asbestos  mill  shall  meet  the  following 
requirements: 

(1)  Monitor  each  potential  source  of 
asbestos  emissions  from  any  part  of  the 
mill  facility,  including  air  cleaning 
devices,  process  equipment,  and 
buildings  that  house  equipment  for 
material  processing  and  handling,  at 
least  once  each  day,  during  daylight 
hours,  for  visible  emissions  to  the 
outside  air  during  operation.  The 
monitoring  period  shall  be  of  at  least  15 
seconds  duration  per  source  of 
emissions. 

(2)  Inspect  each  air  cleaning  device  at 
least  once  each  week  for  proper 
operation  and  for  changes  that  signal 
the  potential  for  malfunction  including, 
to  the  maximum  extent  possible  without 
dismanthng  other  than  opening  the 
device,  the  presence  of  tears,  holes,  and 
abrasions  in  filter  bags  and  for  dust 
deposits  on  the  clean  side  of  bags.  For 
air  cleaning  devices  that  cannot  be 
inspected  on  a  weekly  basis  according 
to  this  paragraph,  submit  to  the 
Administrator  and  revise  as  necessary. 


a  written  maintenance  plan  to  include  at 
a  minimum,  the  following: 

(i)  Maintenance  schedule. 

(ii)  Recordkeeping  plan. 

(3)  Maintain  records  of  the  results  of 
visible  emissions  monitoring  and  control 
device  inspections  using  a  format 
similar  to  that  shown  in  Figures  1  and  2 
and  include  the  following: 

(i)  Date  and  time  of  inspection. 

(ii)  Presence  or  absence  of  visible 
emissions. 

(iii)  Condition  of  bags,  including 
presence  of  tears,  holes,  and  abrasions. 

(iv)  Presence  of  dust  deposits  on  clean 
side  of  bags. 

(v)  Brief  description  of  corrective 
actions  taken  including  date  and  time. 

(vi)  Daily  hours  of  operation  for  each 
control  device. 

(4)  Furnish  upon  request,  and  make 
available  during  normal  business  hours 
for  inspection  by  the  Administrator,  all 
records  required  under  this  section. 

(5)  Retain  a  copy  of  all  monitoring  and 
inspection  records  for  at  least  2  years. 

(6)  Submit  quarterly  a  copy  of  the 
visible  emission  monitoring  records  to 
the  Administrator  if  visible  emissions 
occurred  during  the  report  period. 
Quarterly  reports  shall  be  postmarked 
by  the  30th  day  following  the  end  of  the 
calendar  quarter. 

6.  Section  61.143  is  revised  to  read  as 
follows: 

161.141   Standard  for  ro««*ay«. 

No  person  may  construct  or  maintain 
a  roadway  with  asbestos  tailings  or 
asbestos-containing  waste  material  on 
that  roadway,  unless,  for  asbestos 
tailings. 

(a)  It  is  a  temporary  roadway  on  an 
area  of  asbestos  ore  deposits  (asbestos 
mine);  or 

(b)  It  is  a  temporary  roadway  at  an 
asbestos  mill  site  and  is  encapsulated 
with  a  resinous  or  bituminous  binder. 
The  encapsulated  road  surface  must  be 
maintained  at  a  miidmum  frequency  of 
once  per  year  to  prevent  dust  emissions; 
or 

(c)  It  is  encapsulated  in  asphalt 
concrete  meeting  the  specifications 
contained  in  Section  401  of  Standard 
Specifications  for  Construction  of  Roads 
and  Bridges  on  Federal  Highway 
Projects.  FP-8S.  1985,  or  their  equivalent 

7.  In  I  61.144,  paragraph  (a)(9)  and 
paragraphs  (b)  (1)  and  (2)  are  revised 
and  paragraphs  (b)(3)  through  (b)(8)  are 
added  to  read  as  follows: 

1 61.144    Standard  tor  manufacturing, 
(a)  •  •  • 


(9)  The  manufacture  of  chlorine 
utilizing  the  asbestos  diaphragm 

technology. 

•        *        «        •        • 

(b)  •  •  • 

(1)  Discharge  no  visible  emissions  to 
the  outside  air  from  these  operations  or 
from  any  building  or  structure  in  which 
they  are  conducted  or  from  any  other 
fugitive  sources;  or 

(2)  Use  the  methods  specified  by 

S  61.152  to  clean  emissions  from  these 
operations  containing  particulate 
asbestos  material  before  they  escape  to, 
or  are  vented  to,  the  outside  air. 

(3)  Monitor  each  potential  source  of 
asbestos  emissions  from  any  part  of  the 
manufacturing  facility  including  air 
cleaning  devices,  process  equipment, 
and  buildings  housing  material 
processing  and  handling  equipment,  at 
least  once  each  day  during  daylight 
hours,  for  visible  emissions  to  the 
outside  air  during  operation.  The 
monitoring  period  shall  be  of  at  least  IS 
seconds  duration  per  source  of 
emissions. 

(4)  Inspect  each  air  cleaning  device  at 
least  once  each  week  for  proper 
operation  and  for  changes  that  signal 
the  potential  for  malfunctions  including, 
to  the  maximum  extent  possible  without 
dismantling  other  than  opening  the 
device,  the  presence  of  tears,  holes,  and 
abrasions  in  filter  bags  and  for  dust 
deposits  on  the  clean  side  of  bags.  For 
air  cleaning  devices  that  caimot  be 
inspected  on  a  weekly  basis  according 
to  this  paragraph,  submit  to  the 
Administrator,  and  revise  as  necessary, 
a  written  maintenance  plan  to  include, 
at  a  minimum,  the  following: 

(i)  Maintenance  schedule, 
(ii)  Recordkeeping  plan. 

(5)  Maintain  records  of  the  results  of 
visible  emission  monitoring  and  air 
cleaning  device  inspections  using  a 
format  similar  to  that  shown  in  Figures  1 
and  2  and  include  the  following: 

(i)  Date  and  time  of  inspection. 

(ii)  Presence  or  absence  of  visible 
emissions. 

(iii)  Condition  of  bags,  including 
presence  of  tears,  holes,  and  abrasions. 

(iv)  Presence  of  dust  deposits  on  clean 
side  of  bags. 

(v)  Brief  description  of  corrective 
actions  taken  including  date  and  time. 

(vi)  Daily  hours  of  operation  for  each 
control  device. 

(6)  Furnish  upon  request,  and  make 
available  during  normal  business  hours 
for  inspection  by  the  Administrator,  all 
records  required  under  this  section. 

(7)  Retain  a  copy  of  all  monitoring  and 
inspection  records  for  at  least  2  years. 

(8)  Submit  quarterly  a  copy  of  the 
visible  emission  monitoring  records  to 
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the  Adi^strator  if  visible  emissions 
occurred  during  the  report  period. 
Quarterly  reports  shall  be  postinarked 
by  the  30th  day  foUowing  the  end  of  the 
calendar  quarter. 

H  61.146  and  61.147    (ftomovadl 

&  Sections  61.146  and  61.147  are 
removed,  and  i  61.145  is  revised  to  read 
as  foUows: 

H61.14S    Standard  for  damoMion  Mid 
ranovadoa 

(a)  ApplicabUity.  The  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
apply  to  each  owner  or  operator  of  a 
demolition  or  renovation  activity 
including  the  removal  of  asbestos- 
containing  material  as  follows: 

(1)  If  the  amount  of  asbestos- 
containing  material  in  a  facility  being 
demolished  is  at  least  80  linear  meters 
(260  linear  feet)  on  pipes  or  at  least  15 
square  meters  (160  square  feet)  on  other 
facility  components  or  a  total  of  at  least 
one  cubic  meter  (35  cubic  feet)  on  or  off 
all  facility  components  in  a  facility  being 
demolished,  all  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
apply,  except  as  provided  in  paragraph 
(a)(3)  of  this  section. 

(2)  If  in  a  facility  being  demolished, 
the  amount  of  asbestos-containing 
material  is  less  than  80  linear  meters 
(260  linear  feet)  on  pipes  and  less  than 
15  square  meters  (160  square  feet)  on 
other  facility  components  and  if  the  total 
amount  present  in  or  off  all  facility 
components  in  a  facility  being 
demolished  is  less  than  one  cubic  meter 
(35  cubic  feet)  or  there  is  no  asbestos, 
only  the  notification  requirements  of 
paragraphs  (b)  (1),  (2),  (3)  (i)  and  (iv). 
and  (4)  (i)  through  (vi)  and  (4)  (viii)  and 
(xv)  of  this  section  apply. 

(3)  If  the  facility  is  being  demolished 
under  an  order  of  a  State  or  local 
government  agency,  issued  because  the 
facility  is  structurally  unsound  and  in 
danger  of  imminent  collapse,  only  the 
requirements  of  paragraphs  (b)(1),  (b)(2). 
(b)(3)(iii).  (b)(4)  (except  (b)(4)(vii)), 
(b)(5),  and  (c)  (4),  (5).  (6),  (7).  (8),  and  (9) 
of  this  section  apply. 

(4)  If  at  least  80  linear  meters  (260 
linear  feet)  of  asbestos-containing 
materials  on  pipes  or  at  least  15  square 
meters  (160  square  feet)  of  asbestos- 
containing  materials  on  other  facility 
components  or  a  total  of  at  least  one 
cubic  meter  (35  cubic  feet)  on  or  off  all 
facility  components  are  stripped, 
removed,  or  otherwise  disturbed  from  a 
facility  being  renovated  including  any 
individual  nonscheduled  renovation 
operation,  all  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
apply. 


(i)  To  determine  whether  paragraph 
(a)(4)  of  this  section  applies  to  planned 
renovation  operations  involving 
individual  nonscheduled  operations, 
predict  the  additive  amount  of  asbestos- 
containing  materials  to  be  removed  or 
stripped  from  one  or  more  facilities 
during  a  calendar  year  of  January  1 
through  December  31. 

(ii)  To  determine  whether  paragraph 
(a)(4)  of  this  section  applies  to 
emergency  renovation  operations, 
estimate  the  amount  of  asbestos- 
containing  materials  to  be  removed  or 
stripped  as  a  result  of  the  sudden, 
unexpected  event  that  necessitated  the 
renovation. 

(5)  For  the  purpose  of  determining 
applicability,  do  not  include  materials 
that  cannot  become  friable,  such  as 
packings,  gaskets,  asphalt  roofing,  and 
vinyl  floor  tile  that  are  in  good 
condition.  Owners  or  operators  of 
demolition  and  renovation  operations 
are  exempC  from  the  requirements  of 
SS  61.05(a).  61.07.  and  61.09. 

(b)  Notification  requirements.  Each 
owner  or  operator  of  a  demolition  or 
renovation  activity  to  which  this  section 
applies  shall: 

(1)  Provide  the  Administrator  with 
written  notice  of  intention  to  demolish 
or  renovate.  Update  notice,  as 
necessary,  including  when  the  amoimt 
of  asbestos  affected  changes. 

(2)  Send  the  notice  by  certified  mail 
return  receipt  requested,  or  hand  deliver 
the  written  notice. 

(3)  Postmark  or  deliver  the  notice  as 
follows: 

(i)  At  least  10  working  days  before 
asbestos  stripping  or  removal  work  or 
other  activities  such  as  site  preparation 
which  would  distiui)  any  asbestos 
material  in  a  demolition  or  renovation 
begin,  if  the  operation  is  described  in 
paragraphs  (a)  (1)  and  (4)  (except 
(a)(4)(i)  and  (a)(4)(ii)),  of  this  section.  If 
the  operation  is  described  in  paragraph 
(a)(2)  of  this  section,  notification  is 
required  10  woiicing  days  before 
demolition  begins. 

(ii)  For  renovations  described  in 
paragraph  (a)(4)(i)  of  this  section,  send 
by  certified  mail  return  receipt 
requested  and  postmarked  or  hand 
deliver  notice  10  working  days  before 
the  end  of  the  calendar  year  preceding 
the  year  for  which  notice  is  being  given. 

(iii)  As  early  as  possible  before,  but 
not  later  than  the  following  working  day 
after  asbesto  stripping  or  removal  work 
in  a  renovation  begins,  if  the  operation 
is  described  in  paragraph  (a)(4)(ii)  of 
this  section  or  as  early  as  possible 
before  or  by  the  following  working  day 
if  the  operation  is  a  demolition 
described  in  paragraph  (a)(3)  of  this 
section. 


(iv)  If  asbestos  stripping  or  removal 
work  in  demolition  or  renovation 
operations,  described  in  paragraphs 
(a)(1)  and  (4)  (except  (aH4)(i)  and 
(a)(4)(ii)]  of  this  section,  will  begin  on  a 
date  other  than  the  one  contained  in  the 
notice,  written  notice  of  the  new  start 
date  must  be  sent  by  certified  mail, 
return  receipt  requested  and  postmarked 
at  least  5  woriiing  days  or  received  at 
least  3  working  days  before  asbestos 
stripping  or  removal  work  in  a 
demolition  or  renovation  begins  and 
postmarked  at  least  5  working  days  or 
received  at  least  3  working  days  before 
the  original  start  date.  For  demolitions 
covered  by  paragraph  (a)(2)  of  this 
section,  written  notice  of  the  new  start 
date  must  be  sent  by  certified  mail 
retiun  receipt  requested  and  postmarked 
at  least  5  working  days  or  received  at 
least  3  working  days  prior  to 
commencement  of  demolition.  In  no 
event  shall  an  operation  covered  by  this 
provision  begin  on  a  date  other  than  the 
date  contained  in  the  written  notice  of 
the  new  start  date. 

(4)  Include  the  foUowing  in  the  notice: 

(i)  Name,  address,  and  telephone 
number  of  owner  and  operator. 

(ii)  Type  of  operation:  DemoUtion  or 
renovation. 

(iii)  Description  of  the  fadUty 
including  the  size  (square  meters) 
(square  feet)  and  number  of  floors),  age. 
and  present  or  prior  use  of  the  facility. 

(iv)  Procedure  employed  to  detect  the 
presence  of  asbestos-containing 
materials. 

(v)  Estimate  of  the  approximate 
amount  of  asbestos-containing  material, 
including  nonfriable  asbestos  material 
that  will  not  be  broken,  cnmibled. 
pulverized,  or  reduce  to  powder  in  the 
course  of  operations  regulated  by  this 
section,  to  be  removed  from  the  facility 
in  terms  of  length  of  pipe  in  linear 
meters  (linear  feet),  surface  area  in 
square  meters  (square  feet)  on  other 
facility  components,  and  volume  on  both 
in  cubic  meters  (cubic  feet).  Provide 
separate  estimates  of  the  amounts  of 
friable  asbestos-containing  material;  the 
amount  of  nonfriable  asbestos- 
containing  material  that  has  the 
potential  to  be  broken,  crumbled, 
pulverized,  or  reduced  to  powder  and 
the  amount  of  nonfriable  asbestos- 
containing  material  that  will  not  be 
broken,  crumbled,  pulverized,  or 
reduced  to  powder  in  the  course  of 
operations  regulated  by  this  section. 

(vi)  Location  and  address  of  the 
facility  being  demolished  or  renovated. 

(vii)  Scheduled  starting  and 
completion  dates  of  asbestos  removal 
wori(  in  a  demoUtion  or  renovation; 
planned  renovation  operations  involving 
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individual  nonacheduled  operations 
shall  only  include  the  beginning  and 
ending  dates  of  the  report  period  at 
de»cribed  in  paragraph  (a)(4Kn  of  this 
section. 

(viii)  Scheduled  starting  and         .^__ 
completion  dates  of  demolition  or 
renovation. 

(ix)  Description  of  planned  demolition 
or  renovation  work  to  be  performed  and 
method(s)  to  be  employed  including 
demolition  or  renovation  techniques  to 
be  used  and  description  of  affected 
facility  components. 

(x)  Description  of  work  practices  and 
engineering  controls  to  be  used  to 
comply  with  the  requirements  of  this 
subpart  including  asbestos  removal  and 
waste  handling  emission  control 
procedures  and  the  procedures  to 
prevent  nonfirable  material  from  being 
broken,  cnunbled,  pulverized,  or 
reduced  to  powder  in  course  of 
operations  regulated  by  this  section. 

(xi)  Name  and  location  of  the  wajte 
disposal  site  where  the  asbestos 
containing  waste  material,  including 
nonfriable  asbestos  that  has  the 
potential  to  be  broken,  crumbled, 
pulverized,  or  reduced  to  powder  in  the 
course  of  operations  regulated  by  this 
section  will  be  deposited. 

(xii)  A  certification  that  only  an 
owner  or  operator  of  a  demolition  or 
renovation  activity  trained  as  required 
by  paragraph  (c)(8)  of  this  section  will 
supervise  in  the  stripping  and  removal 
described  by  this  notification. 

(xiii)  For  facilities  described  in 
paragraph  (a)(3)  of  this  section,  the 
name,  tide,  and  authority  of  the  State  or 
local  government  representative  who 
has  ondered  the  demolition,  the  date  that 
the  order  was  issued,  and  the  date  on 
which  the  demolition  was  ordered  to 
begin. 

(xiv)  For  emergency  renovations 
described  in  paragraph  (a)(4)(ii}  of  this 
section,  the  date  and  hour  that  the 
emergency  occurred,  a  description  of  the 
sudden  unexpected  event  and  an 
explanation  of  how  the  event  has 
caused  unsafe  conditions. 

(xv)  Description  of  procedures  to  be 
followed  in  the  event  that  unexpected 
asbestos  is  found  or  previously 
nonfriable  asbestos  material  becomes 
broken,  crumbled,  pulverized,  or 
reduced  to  powder. 

(5)  The  information  required  in 
paragraph  (b)(4)  of  this  section  must  be 
reported  using  a  form  similar  to  that 
shown  in  Figure  3. 

(c)  Procedures  for  asbestos  emission 
control.  Each  owner  or  operator  of  a 
demolition  or  renovation  activity  to 
whom  this  section  applies  shall  comply 
with  the  following  procedures: 


(1)  Remove  asbestos-containing 
materials  from  a  facility  being 
demolished  or  renovated  before  any 
activities  that  would  disturb  the 
materials  or  preclude  access  to  the 
materials  for  subsequent  removal. 
However,  asbestos-containing  materials 
need  not  be  removed  before  demolition 
if: 

(i)  They  are  on  a  facility  component 
that  is  encased  in  concrete  or  other 
similarly  hard  material  and  are 
adequately  wetted  whenever  exposed 
during  demolition;  or 

(ii)  They  were  not  accessible  for 
testing  and  were  not  discovered  until 
after  demolition  began  and,  as  a  result 
caimot  be  safely  removed.  If  not 
removed  for  safety  reasons,  the  exposed 
asbestos-containing  material  and  any 
asbestos-contaminated  debris  must  be 
adequately  wetted. 

(iii)  They  are  materials  that  cannot 
become  friable  during  demolition  or 
renovation,  such  as,  packing,  gaskets, 
asphalt  roofmg,  and  vinyl  floor  tile  in 
good  condition. 

(2)  When  a  facility  component  that 
contains  asbestos  or  that  is  covered  or 
coated  with  asbestos-containing 
materials  is  being  taken  out  of  the 
facility  as  units  or  in  sections: 

(i)  Adequately  wet  any  asbestos- 
containing  materials  exposed  during 
cutting  or  disjoining  operations;  and 

(ii)  Carefully  lower  the  units  or 
sections  to  ground  level  not  dropping, 
throwing,  sliding  or  otherwise  damaging 
them. 

(3)  When  asbestos-containing 
material  is  stripped  from  facility 
components  in  a  facility,  adequately  wet 
the  asbestos-containing  material  during 
the  stripping  operation. 

(I)  In  renovation  operations,  wetting  is 
not  required  if  the  owner  or  operator  has 
obtained  written  approval  from  the 
Administrator  by: 

(A)  Asking  the  administrator  to 
determine  whether  wetting  to  comply 
with  this  paragraph  would  unavoidably 
damage  equipment  or  present  a  safety 
hazard,  and  supplying  the  Administrator 
with  adequate  information  to  make  this 
determination  before  beginning  to  strip 
asbestos-containing  material;  and 

(B)  Using  one  of  the  following  when 
the  Administrator  does  determine  that 
equipment  damage  would  be 
unavoidable  or  that  a  safety  hazard 
would  exist: 

(;]  A  local  exhaust  ventilation  and 
collection  system  designed  and  operated 
to  capture  the  particulate  asbestos 
material  produced  by  the  stripping  and 
removal  of  the  asbestos  materials.  The 
system  must  exhibit  no  visible  emissions 
to  the  outside  air  or  be  designed  and 


operated  in  accordance  with  the 
requirements  of  J  61.152. 

[2]  A  glove-bag  system  designed  and 
operated  to  captiire  the  particulate 
asbestos  material  produced  by  the 
stripping  of  the  asbestos  materials. 

[3]  Leak-tight  wrapping  to  contain  all 
asbestos-containing  material  prior  to 
dismantiement. 

(ii)  In  renovation  operations  where 
wetting  or  the  methods  allowed  in  ■ 

paragraph  (c)(3)(i)  of  this  section  cannot     1 
be  used,  other  methods  may  be  used 
after  obtaining  written  approval  from 
the  Administrator  upon  determination 
that  they  are  equivalent  to  wetting  or 
the  methods  allowed  in  paragraph 
(c)(3)(i)  of  this  section. 

(iii)  A  copy  of  the  Administrator's 
written  approval  shall  be  kept  at  the 
worksite  and  available  for  inspection. 

(4)  After  a  facility  component  covered 
or  coated  with  asbestos-containing 
material  has  been  taken  out  of  the 
facility  as  units  or  in  sections,  it  must  be 
stripped  or  contained  in  leak-tight 
wrapping  for  disposal,  except  as 
described  in  paragraph  (c)(5)  of  this 
section.  If  stripped,  either 

(i)  Adequately  wet  asbestos- 
containing  materials  during  stripping:  or 

(ii)  Use  a  local  exhaust  ventilation 
and  collection  system  designed  and 
operated  to  capture  the  particulate 
asbestos  material  produced  by  the 
stripping.  The  system  must  exhibit  no 
visible  emissions  to  tiie  outside  air  or  be 
designed  and  operated  in  accordance 
with  the  requirements  in  S  61.152. 

(5)  For  large  facility  components  such 
as  reactor  vessels,  large  tanks,  and 
steam  generators,  but  not  beams,  the 
asbestos  is  not  required  to  be  stripped  if 
the  following  requirements  are  met: 

(i)  They  can  be  removed,  transported, 
stored,  and  reused  without  disturbing  or 
damaging  the  asbestos. 

(ii)  They  are  encased  in  a  leak-tight 
wrapping. 

(iii)  It  is  labeled  according  to 
S  61.149(d)(l)(i),  (ii),  and  (iii)  during  all 
loading  and  unloading  operations  and 
during  storage. 

(6)  For  all  asbestos-containing 
materials  including  those  that  have  been 
removed  or  stripped: 

(i)  Adequately  wet  the  materials  to 
ensure  that  they  remain  wet  until  they 
are  collected  and  contained  or  treated  in 
preparation  for  disposal  in  accordance 
with  J  61.150;  and 

(ii)  Carefully  lower  the  materials  to 
the  ground  or  a  lower  floor,  not 
dropping,  throwing,  sliding,  or  otherwise 
damaging  them;  and 

(iii)  Transport  the  materials  to  the 
ground  via  leak-tight  chutes  or 
containers  if  they  have  been  removed  or 
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stripped  more  than  50  feet  above  ground 
level  and  were  not  removed  as  units  or 
in  sections. 

[iv]  Asbestos-containing  materials 
contained  in  leak-tight  wrapping  that 
have  been  removed  in  accordance  with 
paragraphs  (c)(4)  and  (c)(3)(i)(B)(J)  of 
this  section  need  not  be  wetted. 

(7)  When  the  temperature  at  the  point 
of  wetting  is  below  0°C  (32''F): 

(i)  The  owner  or  operator  need  not 
comply  with  paragraph  (c)(2)(i)  of  this 
section  and  the  wetting  provisions  of 
paragraph  (c)(e)  of  this  section. 

(ii)  The  owner  or  operator  must 
remove  facility  components  coated  or 
covered  with  asbestos-containing 
materials  as  units  or  in  sections  to  the 
maximum  extent  possible. 

(iii)  During  periods  when  wetting 
operations  are  suspended  due  to 
freezing  temperatures,  the  owner  or 
operator  must  record  the  temperature  at 
the  beginning,  middle,  and  end  of  each 
woric  day  and  keep  daily  temperatiu% 
records  available  for  inspection  by  the 
Administrator  during  normal  business 
hours  at  the  demolition  or  renovation 
site.  The  owner  or  operator  shall  retain 
the  records  of  temperature  for  at  least  2 
years. 

(8)  AU  asbestos-containing  material 
shall  be  stripped,  removed,  and 
otherwise  handled  by  an  owner  or 
operator  of  a  demolition  or  renovation 
activity  with  at  least  one  on-site 
representative,  such  as  a  foreman  or 
management  level  person,  trained  in  the 
provisions  of  this  regulation  and  the 
means  of  complying  with  them.  The 
required  training  shall  include  as  a 
minimum:  applicability;  notirications; 
control  procedures  for  removals 
including,  at  least  wetting,  local  exhaust 
ventilation,  negative  pressure 
enclosures,  glove-bag  procedures,  and 
High  Efriciency  Particulate  Air  (HEPA) 
filters;  waste  disposal  work  practices; 
reporting  and  recordkeeping;  and 
asbestos  hazards  and  worker  protection. 
Evidence  that  the  required  training  has 
been  accomplished  shall  be  made 
available  for  inspection  by  the 
Administrator  during  normal  business 
hours  at  the  demolition  or  renovation 
site.  This  requirement  shall  become 
effective  one  year  after  promulgation  of 
this  regulation.  This  training  does  not 
replace  the  training  requirements  of  the 
Office  of  Pesticides  and  Toxic 
Substances  nor  the  training 
requirements  of  OSHA  in  29  CFR 
1926.58. 

(9)  For  facilities  described  in 
paragraph  (a)(3)  of  this  section, 
adequately  wet  the  portion  of  the 
facility  that  contains  asbestos- 
containing  materials  during  the 
wrecking  operation. 
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»»1-14a    (Redasigrurted  as  S  61.146  and 
Amandad] 

9.  Section  61.148  is  redesignated  as 
S  61.148  and  is  amended  by  revising 
paragraphs  (a),  the  introductory  text  of 
(b).  paragraph  (b)(2).  and  paragraph  (d) 
to  read  as  follows; 

§61.146    Standard  for  spraying. 

(a)  Use  materials  that  contain  1 
percent  asbestos  or  less  by  area  for 
spray-on  application  on  buildings, 
structures,  pipes,  and  conduits,  except 
as  provided  in  paragraph  (c)  of  this 
section.  v 

(b)  For  spray-on  application  of 
materials  that  contain  more  than  1 
percent  asbestos  by  area  on  equipment 
and  machinery,  except  as  provided  in 
paragraph  (c)  of  this  section: 

*  •        *        *        • 

(2)  Discharge  no  visible  emissions  to 
the  outside  air  from  spray-on 
application  of  the  asbestos-contaiiung 
material  or  use  the  methods  specified  by 
§  61.152  to  clean  emissions  containing 
particulate  asbestos  material  before 
they  escape  to,  or  are  vented  to,  the 
outside  air. 

•  *        •        •        • 

(d)  Owners  or  operators  of  sources 
subject  to  this  paragraph  are  exempt 
from  the  requirements  of  55  61.05(a), 
61i)7.  and  61.09. 


»  61-149    IBadaslgnafd  i 
AfiMncted] 


1(61.147  and 


10.  Section  61.149  is  redesignated  as 
5  61.147,  paragraphs  (b)  (1)  and  (2)  are 
revised,  and  paragraphs  (b)(3)  through 
(b)(8)  are  added  to  read  as  follows: 

961.147    Standard  for  fabricating. 
***** 

(b)  *  *  * 

(1)  Discharge  no  visible  emissions  to 
the  outside  air  from  any  of  the 
operations  or  from  any  building  or 
structure  in  which  they  are  conducted  or 
from  any  other  fugitive  sources;  or 

(2)  Use  the  methods  specified  by 

5  61.152  to  clean  emissions  containing 
particulate  asbestos  material  before 
they  escape  to,  or  are  vented  to,  the 
outside  air. 

(3)  Monitor  each  potential  source  of 
asbestos  emissions  from  any  part  of  the 
fabricating  facility  including  air  cleaning 
devices,  process  equipment  and 
buildings  that  house  equipment  for 
material  processing  and  handling,  at 
least  once  each  day,  during  daylight 
hours,  for  visible  emissions  to  the 
outside  air  during  operation.  The 
monitoring  period  shall  be  of  at  least  15 
seconds  duration  per  source  of 
emissions. 


(4)  Inspect  each  air  cleaning  device  at 
least  once  each  week  for  proper 
operation  and  for  changes  that  signal 
the  potential  for  malfunctions  including, 
to  the  maximum  extent  possible,  the 
presence  of  tears,  holes,  and  abrasions 
in  filter  bags  and  for  dust  deposits  on 
the  clean  side  of  bags.  For  air  cleaning 
devices  that  cannot  be  inspected  on  a 
weekly  basis  according  to  this 
paragraph,  submit  to  the  Administrator, 
and  revise  as  necessary,  a  written 
maintenance  plan  to  include,  at  a 
minimum,  the  following: 

(i)  Maintenance  schedule, 
(ii)  Recordkeeping  plan. 

(5)  Maintain  records  of  the  results  of 
visible  emission  monitoring  and  air 
cleaning  device  inspections  using  a 
format  similar  to  that  shown  in  Figures  1 
and  2  and  include  the  follo«ving: 

(i)  Date  and  time  of  inspection. 

(ii)  Presence  or  absence  of  visible 
emissions. 

(iii)  Condition  of  bags,  including 
presence  of  tears,  holes,  and  abrasions. 

(iv)  Presence  of  dust  deposits  on  clean 
side  of  bag. 

(v)  Brief  description  of  corrective 
actions  taken  including  date  and  time. 

(vi)  Daily  hours  of  operation  for  each 
control  device. 

(6)  Furnish  upon  request  and  make 
available  during  normal  business  hours 
for  inspection  by  the  Administrator,  all 
records  required  under  this  section. 

(7)  Retain  a  copy  of  all  monitoring  and 
inspection  records  for  at  least  2  years. 

(8)  Submit  quarterly  a  copy  of  the 
visible  emission  monitoring  records  to 
the  Administrator  if  visible  emissions 
occurred  during  the  report  period. 
Quarterly  reports  shall  be  postmarked 
by  the  30th  day  following  the  end  of  the 
calendar  quarter. 

961.150  lRMlesignat*das961.148and 
Revised] 

11.  Section  61.150  is  redesignated  as 
5  61.148  and  revised  to  read  as  follows: 

§61.146    Standard  for  insulating  matwialB. 

No  owner  or  operator  of  a  facility  may 
install  or  reinstall  on  a  facility 
component  any  insulating  materials  that 
contain  commercial  asbestos  if  the 
materials  are  either  molded  and  friable 
or  wet-applied  and  friable  after  drying. 
The  provisions  of  this  paragraph  do  not 
apply  to  spray-applied  insulating 
materials  regulated  under  §  61.146. 

961.151  (RsdMignatMias961.149and 
Amended] 

12.  Section  61.151  is  redesignated  as 
5  61.149  and  is  amended  by  revising 
paragraphs  (a),  (b).  (c)(l)(ii)  and  (ill). 
and  (c)(2),  and  adding  new  paragraphs 
(d)  through  (f)  to  read  as  follows: 


^ 
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{61.14«    Standard  tor 
Mbcstoa  inlHa> 


tor 


(a)  Deposit  all  asbestos-containing 
waste  material  at  a  waste  disposal  site 
operated  in  accordance  with  the 
provisions  of  S  61.154;  and 

(b)  Discharge  no  visible  emissions  to 
the  outside  air  from  the  transfer  of 
control  de\'ice  asbestos  waste  to  the 
tailings  conveyor,  or  use  the  methods 
specified  by  |  61.152  to  clean  emissions 
containing  particulate  asbestos  material 
before  they  escape  ta  or  are  vented  to, 
the  outside  air.  Dispose  of  the  asbestos 
waste  from  control  devices  in 
accordance  with  |  61.150(a)  or 
paragraph  (c)  of  this  section;  and    ;' 

(1)  *  *  * 

(ii)  Discharge  no  visible  emissions  to 
the  outside  air  from  the  wetting 
operation  or  use  the  methods  specified 
by  S  61.152  to  clean  emissions 
containing  particolate  asbestos  material 
before  they  escape  to,  or  are  vented  to, 
the  outside  air. 

(iii)  Wetting  may  be  suspended  when 
the  ambient  temperature  at  the  waste 
disposal  site  is  less  then  -9.5  *C  (15  *F), 
IS  determined  by  an  appropriate 
measurement  method  with  an  accuracy 
of  ±1*C  (±2T).  During  pertods  whea 
wetting  operations  are  suspended, 
temperature  must  be  recorded  at  least  at 
hourty  intervals  and  records  must  be 
retained  for  at  least  2  years  in  a  form 
suitable  for  inspection. 

(2)  Use  an  ahemative  treatment  that 
has  received  prior  approval  by  the 
Administrator.  To  obtain  approval  for 
an  alternative  treatment,  a  written 
request  must  be  submitted  to  the 
Administrator.  The  Administrator  will 
use  the  following  criteria  to  evaluate  the 
alternative  treatment  method: 

(i)  The  ability  of  the  method  to  control 
asbestos  emissions  to  levels  equivalent 
to  those  achieved  by  currently  required 
methods. 

(ii)  The  suitability  at  the  method  for 
the  intended  application. 

(iii)  The  likelihood  that  the  method 
would  contravene  other  regulations, 
(iv)  The  likelihood  that  the  method 
«vould  result  in  increased  water 
pollution,  land  pollution,  or  occupational 
hazards. 

(d)  If  waste  is  transported  by  vehicle 
to  a  disposal  site: 

(1)  Placard  vehicles  used  to  transport 
asbestos-containing  waste  material 
during  the  loading  and  unloading  of 
waste  so  that  the  signs  are  visible.  The 
placards  must 

(i)  Be  posted  in  such  a  manner  and 
location  that  a  person  can  easily  read 
the  legend. 


(ii)  Conform  to  the  requirements  for  51 

cm  X  36  cm  (20"  X  14  ')  upright  format 
signs  specified  in  29  CFR  1910.145(d)(4) 
and  this  paragraph;  and 

(iii)  Display  the  followmg  legend  in 
the  lower  panel  with  letter  sizes  and 
styles  of  a  visibility  at  least  equal  to 
those  specified  in  this  paragraph. 

LEGEND 

ASBESTOS  DUST  HAZARD 

Do  Not  Remain  In  Area  Unless 

Your  Work  Requires  It 

Breathing  Asbestos  Dust  is  Hazardous 

to  Your  Health 

Notation 

2.5  cm  (1  inch)  Saas  Serit  Gothic  or 
Block 

1.9  cm  (%  inch)  Sans  Serif.  Gothic  or 
Block 

14  Point  Gothic 

Spacing  between  any  two  lines  must  be 
at  least  equal  to  the  height  of  the  apper 
of  the  two  tines. 

(2)  Provide  a  copy  of  die  waste 
shipment  record  dincribed  in  paragraph 
(e)(1)  of  dtis  section,  to  the  disposal  site 
owner  or  operator  at  the  same  time  as 
the  asbestos-containing  waste  material 
arrives  at  the  disposal  site. 

(e)  For  all  asbestos-contahiing  waste 
material  transported  off  site: 

(1)  MainUiB  records,  using  a  form 
similar  to  that  shown  in  Figure  4,  and 
include  the  following  information: 

(i)  The  name.  EPA  identification 
number,  address,  and  telephone  number 
of  the  waste  generator. 

(ii)  The  qaantity  of  the  asbestos- 
coataimng  waste  material  in  cubic 
meters  (cubic  yards). 

(iii)  Tbe  name  and  telephone  number 
of  the  disposal  site  operator. 

(iv)  Vne  name  and  location  of  the 
disposal  site. 

(v)  The  date  transported. 

(vi)  The  names,  address,  and 
telephone  number  of  the  transporter(s). 

(2)  Retain  a  copy  of  asbestos  waste 
shipment  record  for  at  least  2  years. 

(3)  Maintain  records  of  aU  waste 
shipments  for  which  a  copy  of  the  waste 
shipment  record,  signed  by  the  owner  or 
operator  of  the  designated  disposal  site, 
is  not  received  within  35  days  of  the 
date  the  waste  was  accepted  by  the 
initial  transporter. 

(4)  Prepare  and  submit  a  smgle  copy 
of  a  semiannual  report  to  the 
Administrator  and  include  the  following 
information  concerning  off-site  waste 
disposal  activities  during  each 
consecutive  6-month  period: 

(i)  The  name.  EPA  identification 
number,  address,  and  location  of  the 
waste  generator. 

(ii)  The  calendar  period  covered  by 
the  report 


(iii)  Using  a  format  similar  to  that 
shown  in  Figure  5,  a  list  of  all  off-site 
waste  shipments  including  the  date 
shipped,  the  date  received  by  the 
disposal  site,  the  quantity  of  asbestos- 
containing  waste  in  each  shipment  (both 
the  quantity  that  is  friable  and  that 
which  is  nonfriable),  the  name  of  the 
disposal  facility  to  which  waste  was 
shipped,  the  name  of  the  transporter, 
and  an  indication  of  whether  35  days  or 
more  have  elapsed  since  the  waste  was 
shipped  without  having  received  a  copy 
of  the  waste  shipment  record  signed  and 
dated  by  the  disposal  site  owner  or 
operator. 

(f)  Furnish  upon  request,  and  make 
available  during  normal  business  hours 
for  inspection  by  the  Administrator,  all 
records  required  under  this  section. 

§«1.1S2   [itadeaignatedMiei.lSOand 


13.  Section  61.152  is  redesignated  as 
S  61.150  and  is  revised  to  read  as 
follows: 

Sn.iio 


Each  owner  or  operator  of  any  source 
covered  raider  the  provisions  of 
SS  61.144,  61.145, 61.146,  and  61.147  shall 
comply  with  the  foHowing  provisions: 

(a)  Discharge  no  visible  emissions  to 
the  outside  air  during  the  collection, 
processing  (including  incineration), 
packaging,  tratjsporting.  or  deposition  of 
any  asbestos-containing  waste  material 
generated  by  the  soorce.  or  use  one  of 
the  treatments  specified  in  paragraphs 
(a)  (1)  through  (4)  of  this  section. 
Paragraphs  (a)  (1).  (2),  and  (4)  of  this 
section  do  not  apply  to  nonfriable 
materials. 

(1)  Adequately  wet  asbestos- 
containing  waste  material  as  follows: 

(i)  Mix  control  device  asbestos  waste 
to  form  a  slurry:  adequately  wet  other 
asbestos-containing  waste  material  and 

(ii)  Discharge  no  visible  emissions  to 
the  outside  air  from  collection,  mixing. 
wetting,  and  handling  operations,  or  use 
the  methods  specified  by  S  61.152  to 
clean  emissions  containing  particulate 
asbestos  material  before  they  escape  to, 
or  are  vented  to,  the  outside  air  and 

(iii)  After  wetting,  seal  all  asbestos- 
containing  waste  material  in  leak-tight 
containers  while  wet;  or,  for  materials 
that  will  not  fit  into  containers  without 
additional  breaking,  put  materials  into 
leak-tight  wrapping;  and 

(iv)  Label  the  containers  or  wrapped 
materiab  specified  in  paragraph 
(a)(l)(iii)  of  this  section  as  follows: 

CAUTION 
Contains  Asbestos 
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Avoid  Opening  or 
Breaking  Container 
Breathing  Asbestos  is  Hazardous 
to  Your  Health 

Alternatively,  use  warning  labels 
specified  by  Occupational  Safety  and 
Health  Standards  of  the  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration  (OSHA)  under  29  CFR 
1910.1001(j)(2)  or  1926.58(k)(2)(iii).  The 
labels  shall  be  printed  in  letters  of 
sufficient  size  and  contrast  as  to  be 
readily  visible  and  legible. 

(v)  Label  containers  or  wrapped 
materials  with  the  name  of  the  waste 
generator  and  the  location  at  which  the 
waste  was  generated. 

(2)  Process  asbestos-containing  waste 
material  into  nonfriable  forms: 

(i)  Form  all  asbestos-containing  waste 
material  into  nonfriable  pellets  or  other 
shapes;  and 

(ii)  Discharge  no  visible  emissions  to 
the  outside  air  from  collection  and 
processing  operations,  including 
incineration,  or  use  the  method  specified 
by  9  61.152  to  clean  emissions 
containing  particulate  asbestos  material 
before  they  escape  to,  or  are  vented  to, 
the  outside  air. 

(3)  Broken  areas  of  nonfriable 
asbestos  material  that  potentially  can  be 
further  broken,  crumbled,  pulverized,  or 
reduced  to  powder  in  the  course  of 
operations  regulated  by  this  section 
must  be  either  adequately  wetted  using 

a  wetting  agent  or  encapsulated.  If 
encapsulated,  these  materials  need  not 
be  sealed  in  leak-tight  containers  or 
wrapping.  If  adequately  wetted,  these 
materials  must  be  sealed  in  leak-tight 
containers  or  wrapping. 

(4)  For  facilities  demolished  where  the 
asbestos-containing  material  is  not 
removed  prior  to  demolition  according 
to  §  61.145  (c)(1)  (i)  and  (ii).  or  for 
facilities  demolished  according  to 

S  61.145(c)(9),  adequately  wet  asbestos- 
containing  waste  after  demolition  and 
while  loading  for  transport  to  disposal 
site. 

(5)  Use  an  alternative  treatment  that 
has  received  prior  approval  by  the 
Administrator  according  to  the 
procedure  described  in  fi  61.149(c)(2). 

(b)  All  asbestos-containing  waste 
material  from  manufacturing  and 
fabricating  and,  for  demolition  and 
renovation,  all  friable  and  nonfriable 
asbestos-containing  waste  material  that 
potentially  can  be  broken,  crumbled, 
pulverized,  or  reduced  to  powder  in  the 
course  of  operations  regulated  by  this 
section  must  be  deposited  as  soon  as  is 
practical  at — 

(1)  A  waste  disposal  site  operated  in 
accordance  with  the  provisions  of 
S  61.154.  or 


(2)  A  site  that  converts  asbestos- 
containing  material  into  nonasbestos 
(asbestos-free)  material  according  to  the 
provisions  of  §  61.155. 

(3)  The  requirements  of  paragraph  (b) 
of  this  section  do  not  apply  to  nonfriable 
materials  from  demohtion  and 
renovation  operations  that  normally  will 
not  be  broken,  crumbled,  pulverized,  or 
reduced  to  powder,  such  as,  packing, 
gaskets,  asphalt  roofing,  and  vinyl  floor 
tile  in  good  condition. 

(c)  When  transporting  asbestos- 
containing  waste  material  to  a  storage 
or  disposal  site: 

(1)  Placard  vehicles  used  to  transport 
asbestos-containing  waste  material 
during  the  loading  and  unloading  of 
waste  so  that  the  signs  are  visible.  The 
placards  must  conform  to  the 
requirements  of  S  61.149(d)(1)  (i).  (ii). 
and,  (iii). 

(2)  Provide  a  copy  of  the  waste 
shipment  record,  described  in  paragraph 
(d)(1)  of  this  section,  to  the  disposal  site 
owners  or  operators  at  the  same  time  as 
the  asbestos-containing  waste  material 
arrives  at  the  disposal  site. 

(d)  For  all  asbestos-containing  waste 
material  including  nonfriable  material 
that  potentially  can  be  broken, 
crumbled,  pulverized,  or  reduced  to 
powder  in  the  course  of  operations 
regulated  by  this  section: 

(1)  Maintain  records,  using  a  form 
similar  to  that  shown  in  Figure  4.  and 
include  the  following  information: 

(i)  The  name.  EPA  identification 
number,  address,  and  telephone  number 
of  the  waste  generator. 

(ii)  The  quantity  in  cubic  meters 
(cubic  yards)  that  is  friable  and  the 
quantity  that  is  nonfriable. 

(iii)  The  name  and  telephone  number 
of  the  disposal  site  operator. 

(iv)  The  name  and  location  of  the 
disposal  site. 

(v)  The  date  transported. 

(vi)  The  name  of  the  transporter(s). 

(2)  Retain  a  copy  of  asbestos  waste 
shipment  records  for  at  least  two  years. 

(3)  Maintain  records  of  all  waste 
shipments  for  which  a  copy  of  the  waste^ 
shipment  record,  signed  by  the  owner  or 
operator  of  the  designated  disposal  site, 
is  not  received  within  35  days  of  the 
date  the  waste  was  accepted  by  the 
initial  transporter. 

(4)  Prepare  and  submit  a  single  copy 
of  a  semiannual  report  to  the 
Administrator  and  include  the  following 
information  concerning  waste  storage 
and  disposal  activities  during  each 
consecutive  6-month  period: 

(i)  The  name.  EPA  identification 
number,  address,  and  location  of  the 
waste  generator. 

(ii)  The  calendar  period  covered  by 
the  report. 


(iii)  Using  a  format  similar  to  that 
shown  in  Figure  5,  a  hst  of  all  waste 
shipments  including  the  date  shipped, 
the  date  received  by  the  disposal  site, 
the  quantity  of  asbestos-containing 
waste  in  each  shipment  (both  the 
quantity  that  is  friable  and  that  which  is 
nonfriable),  the  name  of  the  disposal 
facility  to  which  waste  was  shipped,  the 
name  of  the  transporter,  and  an 
indication  of  whether  35  days  or  more 
have  elapsed  since  the  waste  was 
shipped  without  having  received  a  copy 
of  the  waste  shipment  record  signed  and 
dated  by  the  storage  or  disposal  site 
owner  or  operator. 

(e)  Furnish  upon  request,  and  make 

available  during  normal  business  hours 

for  inspection  by  the  Administrator,  all 

records  required  under  this  section. 

u 

961.153    (Redftgnated  a»  9  61.151  and 
Amended) 

14.  Section  61.153  is  redesignated  as 
9  61.151  and  is  amended  by  revising  the 
introductory  text,  paragraphs  (a)(2). 
(a)(4),  and  (b)(3),  and  adding  paragraphs 
(d)  and  (e)  to  read  as  follows: 

9  61.151 


tor 

manutactwing  and  tibrlcaMng  opr eWone. 

Each  owner  or  operator  of  any 
inactive  waste  disposal  site  that  was 
operated  by  sources  covered  under 
9  61.14Z  61.144,  or  61.147  and  received 
desposits  of  asbestos-containing  waste 
material  generated  by  the  sources.  shalG 

(a)  *  *  • 

(1)  *  •  • 

(2)  Cover  the  asbestos-containing 
waste  material  with  at  least  15 
centimeters  (6  inches)  of  compacted 
nonasbestos-containing  material,  and- 
grow  and  maintain  a  cover  of  vegetation 
on  the  area  adequate  to  prevent 
exposure  of  the  asbestos-containing 
waste  material.  In  desert  areas  where 
vegetation  would  be  difficult  to 
maintain,  at  least  6  additional 
centimeters  (3  inches)  of  well-graded, 
nonasbestos  crushed  rock  may  be 
placed  on  top  of  the  final  cover  instead 
of  vegetation  and  maintained  to  prevent 
emissions;  or 

«        •        * 

(4)  For  inactive  waste  disposal  sites 
for  asbestos  tailings,  a  resinous  or 
petroleum-based  dust  suppression  agent 
that  effectively  binds  dust  to  control 
surface  air  emissions  may  be  used 
instead  of  the  methods  in  paragraphs  (a) 
(1),  (2).  and  (3)  of  this  section.  Use  the 
agent  in  the  maimer  and  frequency 
recommended  for  the  particular 
asbestos  tailings  by  the  manufacturer  of 
the  dust  suppression  agent  to  achieve 
and  maintain  dust  controL  Obtain  prior 
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approval  of  the  Administrator  to  use 
other  equally  effective  dust  suppression 
agents.  For  purposes  of  this  paragraph, 
waste  oil  is  not  considered  a  dust 
suppression  agent 

(b)  •  •  *  .       . 

(3)  When  requesting  a  determination 
on  whether  a  natural  barrier  adequately 
deters  public  access,  supply  information 
enabling  the  Administrator  to  determine 
whether  a  fence  or  a  natural  barrier 
adequately  access  by  the  general  public. 
*        •        *        •        • 

(d)  Obtain  the  Administrator's 
approval  in  writing  prior  to  disturbing 
any  asbestos-containing  waste  material 
that  has  been  deposited  at  a  waste 
disposal  site  and  is  covered.  Provide  the 
following  information  to  the 
Administrator 

(1)  Reason  for  disturbing  the  waste. 

(2)  Procedures  to  be  used  to  control 
emissions. 

(3)  Location  of  the  fmal  disposal  site. 

(e)  Within  60  days  of  a  site  becoming 
inactive  and  after  the  effective  date  of 
this  subpart  record,  in  accordance  with 
State  law,  a  notation  on  the  deed  to  the 
facility  property— or  on  some  other 
instrument  which  is  normally  examined 
during  a  title  search— Uiat  will  in 
perpetuity  notify  any  potential 
purchaser  of  the  property  that 

(1)  The  land  has  been  used  for  the 
disposal  of  asbestos-containing  waste 
material; 

(2)  The  survey  plat  and  record  of  tfie 
location  and  quantity  of  asbestos- 
containing  waste  disposed  of  within  the 
disposal  site  required  in  i  61.154(g)  have 
been  filed  with  the  Administrator  and 

(3)  The  site  is  subject  to  40  CFR  Part 
61  Subpart  M. 

{61.1S4    (Red— tgnfd m i >1.isa end 
Amendedl 

15.  Section  61.154  is  redesignated  as 
S  61.152  and  amended  by  removing 
paragraph  (a)(l)(i),  redesignating 
paragraphs  (a)(l)(iiHiv)  as  paragraphs 
(aKl )(>)-(>>>)•  redesignating  paragraph 
(b)(2)  as  paragraph  (b)(3).  revising  the 
introductory  text  of  paragraph  (a)  and 
paragraphs  (b)(1)  and  (b)(3).  and  adding 
paragraphs  (ajlsj  and  (bi(2)  to  read  as 
follows: 

8  61.152    Airdeanlns. 

(a)  The  owner  or  operator  who  uses 
air-cleaning,  as  specified  in  $S  61.142(a). 

61.144(b)(2).  61.145(c)(3)(i)(B)(;l. 
61.145(c)(4)(ii).  61.146(b)(2).  61.147(b)(2). 
61.14g(b),  61.149(c)(l)(ii).  61.150(a)(1)(ii). 
61.1S0(a)(2)(ii).  and  61.155(e)  shall: 

•  •  •  •  • 

(3)  For  fabric  filter  collection  devices 
installed  after  (the  date  of  proposal  of 
this  NESHAP  revision),  provide  for  easy 
inspection  for  faulty  bags. 


(b)  •  •  • 

(1)  After  (the  date  of  proposal  of  this 
NESHAP  revision),  if  Uie  use  of  fabric 
creates  a  Rre  or  explosion  hazard,  or  the 
Administrator  determines  that  a  fabric 
filter  is  not  feasible,  the  Administrator 
may  authorize  as  a  substitute  the  use  of 
wet  collectors  designed  to  operate  with 
a  unit  contacting  energy  of  at  least  9.95 
kilopascals  (40  inches  water  gag^ 
pressure). 

(2)  Use  a  HEPA  filter  that  is  at  least 
99.97  percent  efficient  as  determined  by 
ASTM  method  D-2986-n. 

(3)  The  Administrator  may  authorize 
the  use  of  filtering  equipment  other  than 
described  in  paragraphs  (a)(1)  and  (b)(1) 
and  (2)  of  this  section  if  the  owner  or 
operator  demonstrates  to  the 
Administrator's  satisfaction  that  it  is 
equivalent  to  the  described  equipment  in 
filtering  particulate  asbestos  material 


f  61.158    ( 

1 


as  1 61.159  and 


16.  Section  61.155  is  redesignated  as 
i  61.153  and  amended  by  redesignating 
paragraphs  (aH3)  and  (a)(4)  as 
paragraphs  (a)(4)  and  (a)(5), 
respectively,  revising  the  introductory 
text  of  paragraphs  (a),  (a)(4),  and  (a)(5) 
and  paragraphs  (a)(2),  (a)(4)(ii)  and  (iii). 
and  (b),  and  adding  paragraph  (a)(3)  to 
read  as  follows: 


f  61.153 

(a)  Any  new  source  to  which  this 
subpart  applies  (with  the  exception  of 
roadways,  demolition  and  renovation, 
spraying  and  insulating  materials), 
which  has  an  initial  startup  date 
preceding  the  effective  date  of  this 
revision,  shall  provide  the  following 
information  to  the  Administrator  within 
90  days  of  the  effective  date.  In  the  case 
of  a  new  source  which  did  not  have  an 
initial  startup  date  preceding  the 
effective  date,  the  information  shall  be 
provided  within  90  days  of  the  initial 
startup  date.  Any  owner  or  operator  of 
an  existing  source  who  provided  this 
information  prior  to  the  effective  date  is 
not  required  to  resubmit  it.  Any  changes 
in  the  information  provided  by  any 
existing  source  shall  be  provided  to  the 
Administrator  within  30  days  after  the 
change. 

(2)  If  a  fabric  filter  device  is  used  to 
control  emissions. 

(i)  The  airflow  permeability  in  m*/ 
min/m*  (ft*/min/ft*)  if  the  fabric  filter 
device  uses  a  woven  fabric,  and:  if  the 
fabric  is  synthetic,  whether  the  fill  yam 
is  spun  or  not  spun:  and 

(ii)  If  the  fabric  filter  device  uses  a 
felted  fabric,  the  density  in  g/m*  (oz/ 
yd*),  the  minimum  thickness  in 
millimeters  (inches),  and  the  airflow 


permeability  in  m'/min/m*  (ft'/min/ 
ft«). 

(3)  If  a  HEPA  filter  is  used  to  control 
emissions,  the  efficiency  as  determined 
by  ASTM  method  D-2986-71. 

(4)  For  sources  subject  to  §8  61.149 
and  61.150: 


(ii)  The  average  volume  of  asbestos- 
containing  waste  material  disposed  of, 
measured  in  cubic  metera  (cubic  yards): 
and 

(iii)  The  emission  control  methods 
used  in  all  stages  of  waste  disposal;  and 
•        •        •        •        • 

(5)  For  sources  subject  to  1 01.151: 


(b)  The  information  required  by 
paragraph  (a)  of  this  section  must 
accompany  the  information  required  by 
(  61.10.  Roadways,  demolition  and 
renovation,  spraying  and  insulating 
materials  are  exempted  from  the 
requirements  of  1 61.10(a).  The 
information  described  in  this  section 
must  be  reported  using  the  format  of 
Appendix  A  of  this  part  as  a  guide. 


{•1.186    [Redaatgnalad  as  161.184  and 
Ainandedj 

17.  Section  61.150  is  redesignated  as 
1 61.154  and  amended  by  revising  the 
introductory  text  of  |  61.154.  paragraphs 
(c)  and  (d),  and  adding  paragraphs  (e) 
throng  (k)  to  read  as  follows: 


861.154 


tor 


Each  otvner  or  operator  of  an  active 
waste  disposal  site  that  receives 
asbestos-containing  waste  material 
under  8§  61.149  and  61.150  shall  meet 
the  requirements  of  this  section: 
•        •        •        •        • 

(c)  Rather  than  meet  the  no  visible 
emission  requirement  of  paragraph  (a)  of 
this  section,  at  the  end  of  each  operating 
day.  or  at  least  once  every  24-hour 
period  while  the  site  is  in  continuous 
operation,  the  asbestos-containing 
waste  material  which  was  deposited  at 
the  silt,  during  the  operating  day  or 
previous  24-hour  period  shall: 

(1)  Be  covered  with  at  least  15 
centimetera  (6  inches)  of  compacted 
nonasbestos-containing  material,  or 

(2)  Be  covered  with  a  resinous  or 
petroleum-based  dust  suppression  agent 
which  effectively  binds  dust  and 
controls  wind  erosion.  Such  agent  shall 
be  used  in  the  manner  and  frequency 
recommended  for  the  particular  dust  by 
the  dust  suppression  agent  manufacturer 
to  achieve  and  maintain  dust  control. 
Other  equally  effective  dust  suppression 
agents  may  be  used  upon  prior  approval 
by  the  Administrator.  For  purposes  of 
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this  paragraph,  waste  oil  is  not 
considered  a  dust  suppression  agent. 

(d)  Rather  than  meet  the  no  visible 
emission  requirement  of  paragraph  (a)  of 
this  section,  use  an  alternative  control 
method  for  emissions  that  has  received 
prior  approval  by  the  Administrator 
according  to  the  procedures  described  in 
8  61.149(c)(2). 

(e)  For  all  asbestos-containing  waste 
material  received,  the  owner  or  operator 
shall: 

(1)  Maintain  records,  using  a  form 
similar  to  that  shown  in  Figure  4,  and 
include  the  following  information: 

(i)  The  name,  EPA  identification 
number,  address,  and  telephone  number 
of  the  waste  generator. 

(ii)  The  name  of  the  transporter. 

(iii)  the  quantity  of  the  asbestos- 
containing  waste  material  in  cubic 
meters  (cubic  yards). 

(iv)  The  presence  of  improperiy 
enclosed  or  uncovered  waste,  or  any 
asbestos-containing  waste  material  not 
sealed  in  leak-tight  containers. 

(v)  The  date  of  receipt 

(2)  As  soon  as  possible  and  no  longer 
than  30  days  after  receipt  of  the  waste, 
send  a  copy  of  the  signed  waste 
shipment  record  to  the  generator. 

(3)  Retain  a  copy  of  the  records 
required  by  this  paragraph  for  at  least 
two  years. 

(4)  Upon  discovering  a  discrepancy 
between  the  quantity  of  waste 
designated  on  the  waste  shipment 
records  and  the  quantity  actually 
received,  attempt  to  reconcile  the 
discrepancy  with  the  waste  generator.  If 
the  discrepancy  is  not  resolved  within 
15  days  after  receiving  the  waste, 
immediately  report  to  the  Administrator, 
describing  the  discrepancy  and  attempts 
to  reconcile  it  and  submit  a  copy  of  the 
waste  shipment  record  along  with  it 

(f)  The  owner  or  operator  of  a 
disposal  site  shall  prepare  and  submit  a 
single  copy  of  a  semiannual  report  to  the 
AdminisU-ator  and  include  the  following 
information  concerning  activities  during 
each  consecutive  6-mon(h  period. 

(1 )  The  name,  address,  and  location  of 
the  disposal  site. 

(2)  The  calendar  period  covered  by 
the  report. 

(3)  The  method  of  disposal. 

(4)  Using  a  format  similar  to  that 
shown  in  Figure  5,  a  list  of  all  asbestos- 
containing  waste  shipments  including, 
the  date  received,  the  name  and  FJ'A 
identification  number  of  the  generator, 
the  date  shipped  from  the  generator,  the 
quantity  of  asbestos-containing  waste  in 
each  shipment  (both  the  quantity  that  is 
friable  and  that  which  is  nonfriablc),  the 
name  of  the  storage  site  and  transporter, 
and  the  date  that  a  copy  of  the  waste 


shipment  record  was  sent  back  to  the 
generator  and  storage  site. 

(g)  Maintain  until  closure,  records  of 
the  location,  depth  and  area,  and 
quantity  in  cubic  meters  (cubic  yards)  of 
asbestos-containing  waste  material 
within  the  disposal  site  on  a  map  or 
diagram  of  the  disposal  area. 

(h)  Upon  closure,  comply  widi  all  the 
provisions  of  6  81.151. 

(i)  Submit  to  the  Administrator,  upon 
closure  of  the  facility,  a  copy  of  records 
of  asbestos  waste  disposal  locations 
and  quantities. 

(j)  Furnish  upon  request  and  make 
available  during  normal  business  hours 
for  inspection  by  the  Adminish-ator  all 
records  required  under  this  section. 

(k)  Obtain  the  Administrator's 
approval  in  writing  prior  to  disturbing 
any  asbestos-containing  waste  material 
that  has  been  deposited  at  a  waste 
disposal  site  and  is  covered.  Provide  the 
following  information  to  the 
Administrator 

(1)  Reason  for  disturbing  the  waste. 

(2)  Procedures  to  be  used  to  control 
emissions. 

(3)  Location  of  the  temporary  storage 
and  final  disposal  site. 

18.  Section  61.155  is  added  to  Subpart 
M  to  re-ad  as  follows: 

8  61.155    Standard  tor  operatioas  that 
convert  asbestos-eontaMng  waste  materiiri 
into  nonasbcstos  (asbestos-free)  materiaL 

Each  owner  or  operator  of  an 
operation  tha!  converts  asbestos- 
containing  waste  material  into 
nonasbestos  (asbestos-free)  material 
shall  meet  the  requirements  of  this 
section. 

(a)  Obtain  the  written  approval  of  the 
Administrator  to  construct.  To  obtain 
approval,  provide  the  Administrator 
with  the  following  information: 

(1)  Application  to  construct  pursuant 
to  8  61.07. 

(2)  In  addition  to  the  requirements  of 
8  61.07(b)(3),  supply  the  following 
process  information  to  the 
Administrator 

(i)  Description  of  waste  feed  handling 
and  temporary  storage. 

(ii)  Description  of  process  operating 
conditions. 

(iii)  Description  of  end  product 
handling  and  temporary  storage. 

(3)  Performance  test  protocol, 
including  provisions  for  obtaining 
information  required  under  paragraph 
(b)  of  this  section. 

(4)  The  Administrator  may  require 
that  a  demonstration  of  the  process  be 
performed  prior  to  approval  of  the 
application  to  construct. 

(b)  Conduct  a  start-up  performance; 
test.  Test  results  shall  include: 


(1)  A  detailed  description  of  the  types 
and  quantities  of  nonasbestos  material 
and  asbestos-containing  wastes 
processed,  e.g..  asbestos  cement 
products,  friable  asbestos  insulation, 
plaster,  wood,  plastic  wire,  ?tc.  Test 
feed  is  to  include  the  full  range  of 
materials  that  will  be  encountered  in 
actual  operation  of  the  process. 

(2)  Results  of  analyses,  usfng 
polarized  light  microscopy,  that 
document  the  asbestos  content  of  the 
wastes  processed. 

(3)  Results  of  analyses,  using 
transmission  electron  microscopy,  that 
document  that  the  output  materials  are 
free  of  asbestos.  Samples  for  analysis 
are  to  be  collected  as  6-hour  composite 
samples  (one  200  gro  sample  per  hotu-), 
beginning  with  the  initial  inti-oduction  of 
asbestos-containing  waste  material  and 
continuing  until  end  of  performance  test. 

(4)  A  description  of  operating 
parameters,  such  as  temperature  and 
residence  time,  defining  the  full  range 
over  which  the  process  is  expected  to 
operate  to  produce  nonasbestos 
(asbestos-free)  materials.  Specify  the 
limits  for  each  operating  parameter 
within  which  the  process  will  produce 
nonasbestos  (asbestos-free)  materials. 

(5)  The  lengti)  of  the  test 

(c)  During  the  initial  90  days  of 
operation, 

(1)  Continuously  monitor  and  log  the 
operating  parameters  identified  during 
start-up  performance  tests  that  are 
Intended  to  ensure  the  production  of 
nonasbestos  (asbestos-free)  output 
materiaL 

(2)  Collect  and  analyze  samples,  taken 
as  10-day  composite  samples  (one  200 
gm  sample  collected  every  8  hours  of 
operation)  of  all  output  material  for  the 
presence  of  asbestos.  Composite 
samples  may  be  for  fewer  than  10  days. 
Transmission  electron  microscopy  shall 
be  used  to  analyze  the  output  material 
for  the  presence  of  asbestos.  During  the 
initial  90-day  period  all  output  materials 
must  be  stored  onsite  until  analysis 
shows  the  material  to  be  asbestos-free 
or  disposed  of  as  asbestos-containing 
waste  material  according  to  8  61.15a 

(d)  After  the  initial  90  days  of 
operation, 

(1)  Continuously  monitor  and  record 
the  operating  parameters  identified 
during  start-up  performance  testing  and 
any  subsequent  performance  testing. 
Any  product  produced  during  a  period 
of  deviation  from  the  range  of  operating 
conditions  established  to  ensure  the 
production  of  nonasbestos  (asbestos- 
free)  output  materials  shall  be: 

(i)  Disposed  of  as  asbestos-containing 
waste  material  according  to  8  61.15a  or 
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(ii)  Recycled  as  waste  feed  during 
process  operation  within  the  established 
range  of  operating  conditions,  or 

(iii)  Stored  temporarily  onsite  until 
analyzed  for  asbestos  content.  Any 
product  material  that  is  not  asb^tos- 
free  shall  be  either  disposed  of  as 
asbestos-containing  waste  material  or 
recycled. 

(2)  Collect  and  analyze  monthly 
composite  samples  (one  200  gm  sample 
collected  every  8  hours  of  operatioa)  of 
the  output  material.  Transmission 
electron  microscopy  shall  be  used  to 
analyze  the  output  material  for  the 
presence  of  asbestos. 

(e)  Discharge  no  visible  emissions  to 
the  outside  air  from  any  part  of  the 
operation  or  use  the  methods  specified 
by  S  61.152  to  clean  emissions 
containing  particulate  asbestos  material 
before  they  escape  to.  or  are  vented  to. 
the  outside  air. 

(f)  Maintain  records  and  include  the 
following  information: 

(1)  Results  of  start-up  performance 
testing  and  any  subsequent  performance 
testing  including  operating  parameters, 
feed  characteristics,  and  analyses  of 
output  materials. 

(2)  Results  of  the  composite  analyse* 
required  during  the  initial  90  days  of 
operation  under  i  61.155(c). 

(3)  Results  of  the  monthly  composite 
analyses  required  under  |  61.155(d). 


(4)  Results  of  continuous  monitoring 
and  logs  of  process  operating 
parameters  required  under  $  61.155  (c) 
and  (d). 

(5)  The  information  on  waste 
shipments  received  as  required  in 
9  61.154(e). 

(6)  For  output  materials  where  no 
analyses  were  performed  to  determine 
the  presence  of  asbestos,  record  the 
name  and  location  of  the  disposal  site  to 
which  the  output  materials  were 
deposited,  and  the  date  of  disposal. 

(7)  Retain  records  required  by 
paragraph  (f)  of  this  section  for  at  least  2 
years. 

(g)  Submit  the  following  reports  to  the 
Administrator 

(1)  A  report  for  each  analysis  of 
product  composite  samples  performed 
during  the  initial  90  days  of  operation. 

(2)  A  quarteriy  report  including  the 
following  information  concerning 
activities  during  each  consecutive  3- 
month  period: 

(i)  Results  of  analyses  of  monthly 
product  composite  samples. 

(ii)  A  description  of  any  deviation 
from  the  operating  parameters 
established  during  performance  testing, 
the  duration  of  the  deviation,  and  steps 
taken  to  correct  the  deviation. 

(iii)  Disposition  of  any  product 
produced  during  a  period  of  deviation 
including  whether  it  was  recycled, 
disposed  of  as  asbestos-containing 


waste  material,  or  stored  temporarily 
onsite  until  analyzed  for  asbestos 
content. 

(iv)  The  information  on  waste 
disposal  activities  as  required  in 
t  61.154(f). 

(h)  Nonasbestos  (asbestos-free)  output 
material  is  not  subject  to  any  of  the 
provisions  of  this  subpart.  Output 
materials  in  which  asbestos  is  detected, 
or  output  materials  produced  when  the 
operating  parameters  deviated  from 
those  establisheu  during  the  start-up 
performance  testing,  unless  shown  by 
transmission  electron  microscopy  (TEM) 
analysis  to  be  asbestos  free,  shall  be 
considered  to  be  asbestos-containing 
waste  and  shall  be  handled  and 
disposed  of  according  to  S9  61.150  and 
61.154  or  reprocessed  while  all  of  the 
established  operating  parameters  are 
being  met. 

19.  Section  61.156  is  added  to  Subpart 
M  to  read  as  follows: 

§61.156    CroM  r«tar«nc«  to  oOmt 
astMsto*  rcgutoUons. 

In  addition  to  this  subpart  the 
regulations  referenced  below  also  apply 
to  asbestos  and  may  be  applicable  to 
those  sources  specified  in  99  61.142 
through  61.151.  61.154.  and  61.155  of  this 
subpart.  These  cross  references  are 
presented  for  the  reader's  information 
and  to  promote  compliance  with  the 
cited  regulations. 


Agancy 


CFRQMIon 


Cofwwnl 


EPA 


OSHA 


DOT 


40  CFR  Part  7«3.  SubpMt  E- 

40  CFn  Part  427 . 

40  CFR  Part  763.  Subpart  Q . 


Raquirsa  schools  to  InapacI  lor  aabastoa  and  imptamanl  raaponae  actiona  and  aubnitt  aabettos  managemert  ptara 

to  SWaa.  OpicWaa  uaa  o«  acorwMad  InapactofS.  air  aanipling  methods,  and  wasto  dNpoaat  proowluMa. 

ENtuant  sCandarda  tor  aabaatoa  manuCactonno  aouroa  caiagortaa. 

Protocto  public  awptoyaaa  partommg  aabaatoa  ■batamam  wort(  m  Statoa  not  cowarad  by  OSHA 


29  CFR  1910.1001. 
29CFR  1926.59 -. 


30  CFR  Part  56.  Subpart  O- 
30  CFR  Part  57.  Subpart  0.. 

49  CFR  Parta  171  «td  172.. 


Wortiar  pratocllon  waaauraa    awglnaacing  oomrots.  wodiar  Mning.  labelng.  fwplratory  protactton.  bagging  o4 

waala.  0.2  l/oe  parwlaatola  aapoaura  lawal. 
WortMr  protoctlon  waaaiwa  tor  ii  conatoictlon  wortt  invol»lno  aabaatoa.  indudtog  damoWon  and  fano»atio<v-w»or» 
-praottoaa.  wortwr  MMng,  bagging  aH  waato.  0.2  f/oc  parwlufcla  aspoaura  lawal. 

flpacliai  ai^MMiM  Nndia.  awglnaartng  oontrola  and  oapliatory  protoctlon  maaaurea  tor  mortutn  m  aurtaca  mines. 
OpacHaa  axpoaura  knits,  angineahng  controls  and  raaplratory  protection  measures  tor  worttars  in  underground 


franaportatton  ct  aabaatoa-contalnlng  waato  material.  Requiraa 


containment 


2a  Section  01.157  i«  added  to  Subpart 
M  to  read  as  follows: 
f  61.1S7    Dala9allOfi  of  auUMMlty. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
Section  112(d)  of  the  Act.  the  authorities 


contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States: 


(1)  Section  ei.l4g(cK2). 

(2)  Section  61.150(a)(5). 

(3)  Section  61.151(c). 

(4)  Section  61.152(b)(3). 

(5)  Section  61.154(d). 

(6)  Section  61.155(a). 
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Figures  to  Subpart  M 


Figure  1.  Record  of  Visibi^  Emission  MoNrroRiNG 


Data  ol  inspection  (mo/ 
day/yr) 


Time  of  Inapection  (am/ 
pm) 


Corrtrol  device  or  lugitrve 

emiaaion  source 

designation  or  number 


Viaible  emissiona 

obaerved  (yes/ no). 

corrective  action  taken 


Daiy  operating  hours 


Inapector'a  inibais 


Figure  2.  Air  PotxunoN  Controj.  Device  Inspection  Checkust 


1.  Control  device  designation  or  number. 

2.  Date  o(  inspection 

3.  Time  of  Inspection.. 


4.  Is  control  device  operating  property  (Yes/No) . 

5.  Tears,  holes,  or  abraswns  in  bags  (Yea/No) ... 

6.  Ouat  on  dean  SKJe  o<  bags  (Yea/No).. 


7.  Other  signs  ol  malfunctioos  or  potential  maKuncbons  (Yes/No).. 

8.  Oaacribe  ott>er  malfunctions  or  signs  ol  polentnl  malfunctions... 


9.  Oaaoiba  correcbva  aclion<s)  takan„ 


10.  Data  and  time  corrective  action  taken . 

11.  Inspected  by: 


(PrMAFypa  Nam^ 


(nut 


(Signature) 


(Oal^ 


<Prlnl/Type  NMiie) 


(TMe) 


Figure  3.  Notification  of  Demolition  and 
Renovation 

I.  Name,  address,  and  telephone  number  oh 

(a)  Facility  owner  or  operator 

(name) 
(address) 
(phone  number) 

(person  to  contact  and  telephone  number) 

(b)  Astiestos  removal  contractor 


(name) 


(address) 


(phone  number] 


(person  to  contact  and  telephone  number) 

II.  Type  of  operation:  demolition 

renovation 

III.  Description  of  facility 

(a)  Location  '■ — '■ — 

(b)  Address 


(c)  Size   (square   meter   (square   feet]    and 
numl)er  of  floors) 

(d)  Age 


(ej  Prior  use '■ — 

IV.  Is  asbestos  present?  yes no _' 

V.  Procedure  used  to  detect  the  presence  of 

asbestos  material: 


(Signature)  (Oal^ 

VI.  Approximate  amount  of  asbestos  that  is 
friable;  nonfriable,  but  has  the  potential 
to  be  brolcen,  crumbled,  pulverized,  or 
reduced  to  powder  and  nonfriable. 
Specify  amount  of  asbestos  in  terms  of: 
linear  meters  (linear  feel)  on  pipes: 
square  meters  (square  feet)  for  surface 
area  and  cubic  meters  (cubic  feet)  for 
volume  on  both. 

(a)  Friable 

(b)  Nonfriable.    but   may  become   brolcen, 
crumbled,  pulverized,  or  reduced  to  powder — 

(c)  Nonfriable  

Vn.  Scheduled  dates  of  asl>estos  removal 

Start   ■ 

Completion  

VIII.  Scheduled  dates  of  demolition  or 

renovation 
Start  — -■ 


Completion 

IX.  Description  of  plaiuied  demolition  or 

renovation  work,  and  method(s)  to  be 

used. 


X.  Description  of  work  practices  and 
engineering  controls  to  he  used  to 
prevent  emissions  of  asbestos, 
(a)  At  the  demolition  and  renovation  site 


(b)  During  storage  of  the  waste 


(c)  At  the  waste  disposal  site 


XL  If  you  are  claiming  an  exemption  from 
certain  requirements  of  the  asbestos 
NESHAP  (40  CFR  Part  61.  subpart  M)  for 
all  or  part  of  the  nonfriable  astiestos 
reported  in  item  VI  (b)  and  (c)  at>ove. 
describe  the  procedures  to  tie  used  to 
prevent  nonfriable  material  from  being 
broke,  crumbled,  pulverized,  or  reduced 
to  powder, 
(a)  At  the  demolition  site    . 


(b)  At  the  storage  site 


(c)  At  the  waste  disposal  site 


Xn.  Name  and  location  of  the  waste  disposal 
site 


Xin.  If  ordered  by  a  government  agency, 
name,  title,  and  authority  of  government 
agency  requiring  the  demolition. 

Date  order  issued    ^ 


Date  demolition  ordered  to  t)egin . 

XTV.  For  emergency  renovdiions 

(a)  Date  and  hour  that  the  emergency  oc- 
curred  '■ — ■ — : 

(b)  Description  Of  the  sudden  unexpected 
event  

(c)  Explanation  of  how  the  event  caused 
unsafe  conditions  or  serious  disruption  of  in- 
dustrial operations 
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XV.  Description  of  procedures  to  be  followed 
in  the  event  that  unexpected  asbealot  ia 
found  or  previously  nonfriable  asbeslo* 
itwlerwl  becomes  broke,  cnimbied. 
pulverized,  or  reduced  to  powder. 


XVI.  I  certify  that  the  following  individual 
will  be  on  aile  during  the  demolition  or 
renovation  and  has  been  trained  in  the 
provisions  of  this  regulation  (40  CFR  Part 
61.  subpart  M)  and  evidence  that  the 
required  training  has  been  accomplished 
by  this  person  will  be  available  for 
inspection  during  normal  business  hour*. 

(name) 

(title) 


(years  with  firm) 


(Signature  of  owner  or  operator) 

(Date) 

Figura  4.  AabaslOT  Waste  Tracking 
System 

1.  Work  Site  Name  and  Mailing  AddreM 


Owner's  Name 

Owner's  Phone  No. 

Owner's  Phone  No. 

2.  Operator's  Name  and  Address- 


Operator's  FlMHie  Na  - 
Operator's  US  EPA.  ID  No.- 


3.  Waste  Disposal  Site  (WDS)  Nane  and 
MaiUng  AddraM 


WDS  Phone  Na  

WOS  US  EPA  ID  No. 

4.  Description  of  Materials 


(a) 

(b)  

(c)  

(d)  

(e)  

5.  Containers  No.  and  Type 

(a)  

(b)  

(c)  

Id)  

W  


e.  Total  Quantity  ft*  or  yd* 
(a1 


(b)  

(c)   

(d)  

(e)   

7.  Special  Handling  Instructions  and 
Additional  Information 

B.  OPERATORS CERTfflCATlON;  I  hereby 
declora  that  the  contents  of  this 
oonsignment  are  fully  and  accurately 


described  above  by  proper  shipping 
name  and  are  classified,  packed,  marked, 
and  labeled,  and  are  in  all  lespects  In 
proper  condition  for  transport  by 
highway  according  to  applicable 
Intenurtional  and  government 
regulations. 

Printed/Typed  Name  k  Title 

Signature 

Month        Day        Year 

9.  Transporter  1  (Acknowledgement  of 

Receipt  of  Materials) 

Printed/Typed  Name  A  Title    

Signature  • 

Month        Day        Year 

10.  Transporter  2  (Acknowledgement  of 

Receipt  of  Materials) 

Printed/Typed  Name  ft  Title    

Signatura  ■ 

Month        Dey        Year 

11.  Discrepancy  Indication  Space   

12.  Waste  Disposal  Site— Owner  or  Operator 
Certification  of  receipt  of  asbestos  materials 
covered  by  this  manifest  except  as  noted  in 

item  11. — 

Printed /Typed  Name  ft  Title    

Signature 

Month        Day        Year 


INSTRUCTIONS 

Waste  Generator  Section  (Items  1-8). 

1.  Enter  the  name  of  the  facility  at 
which  asbestos  waste  is  generated  and 
the  address  where  the  facility  is  located. 
In  the  appropriate  spaces  also  enter  the 
name  of  the  owner  of  the  facility  and  the 
owner's  phone  ntimber. 

2.  If  a  demolition  or  renovation,  enter 
the  name  and  address  of  ^e  company 
and  authorized  agent  responsible  for 
performing  the  asbestos  removal  In  the 
appropriate  spaces,  also  enter  the  phone 
number  and  th«  US  EPA  ID  Number  of 
the  operator. 

3.  Enter  the  name  and  address  of  the 
waste  dteposal  site  (WDS)  whkh  will  be 
receiving  the  asbestos  materials.  In  the 
appropriate  spaces  also  enter  the  phone 
number  and  US  EPA  ID  Number  of  the 
WDS.  Enter  "on  site"  if  the  waste  will 
be  disposed  of  on  the  generator's 
property. 

4.  Indicate  the  types  of  asbestos  waste 
materials  generated.  If  from  a 
demolition  or  renovatioa  possibilities 
Include,  but  are  not  limited  to: 

— Spray-on  asbestos  insulation  from 

piping 
— ^Wrapped  asbestos  insulation  from 

piping 
— Spray-on  asbestos  ceiling/wall 

insulation 
— Asbestos  ceiling  tile 
— Asbestos  wallboard 

5.  Enter  the  miinber  of  containers  used 


to  transport  the  asbestos  materials 
listed  in  item  4.  Also  enter  one  of  the 
following  container  codes  used  in 
transporting  each  type  of  asbestos 
material  (specify  any  other  type  of 
container  used  if  not  listed  below): 
DM — Metal  drums,  barrels 
DP— Plastic  drums,  barrels 
BA — 6  mil  plastic  bags  or  wrapping 

6.  Enter  the  friable  and  nonfriable 
quantities  of  each  type  of  asbestos 
material  removed  in  imits  of  cubic  feel 
(ft  *)  or  cubic  yards  (yd  *)  as 
appropriate. 

7.  Use  this  space  to  indicate  special 
transportation,  treatment  storage  or 
disposal  or  Bill  of  Lading  information.  If 
an  alternate  waste  disposal  site  is 
designated,  note  it  here.  Emergency 
response  telephone  nimibers  or  similar 
information  may  be  included  here. 

8.  The  authorized  agent  of  the 
operator  must  read  and  then  sign  and 
datt  this  certification.  The  date  is  the 
date  of  receipt  by  transporter. 

Note:  The  operator  must  retain  a  copy  of 
this  form. 

Transporter  Section  (Items  9-10) 

9.  &  10.  Enter  name  of  transporter  firm, 
if  applicable.  Print  or  type  the  fall  name 
and  title  of  person  accepting 
responsibility  and  acknowledging 
receipt  of  materials  as  listed  on  this 
waste  shipment  record  for  traii^>orL 
Enter  date  of  receipt  and  signature. 

Note:  The  transporter  must  retain  a  copy  of 
this  form. 

Disposal  Site  Section  (Items  11-12) 

11.  The  authorized  representative  of 
the  WDS  must  note  in  this  space  any 
discrepancy  between  waste  described 
on  this  manifest  and  waste  actually 
received.  Any  rejected  materials  should 
be  Usted  and  destination  of  those 
materials  provided.  A  site  that  converts 
asbestos-containing  waste  material  to 
nonasbestos  material  is  considered  a 
WDS. 

12.  The  signature  (by  hand]  of  the 
authorized  WDS  agent  indicates 
acceptance  and  agreement  with 
statements  on  this  manifest  except  as 
noted  in  item  11.  The  date  is  the  date  of 
signature  and  receipt  of  shipment 

Note:  The  WDS  must  reUin  a  completed 
copy  of  this  form.  The  WDS  must  also  send  a 
completed  copy  to  the  operator  listed  in  item 
2. 
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Fksure  5.  Information  Required  on  Individual  Waste  Shipments  for  Semiannual  Reports 


Generator 

Nome  of 

first 
transporter 

Nomeof 
second 

transporter 

Disposal  site* 

Name 

EPA  ID  No. 

Date 
stNpped 

Ouanlily  («'.  yd») 

III 

Name 

Dole 
received 

DaleWSR' 

Fhat)le 

returned  to 

generator 

*  A  srte  that  converts  aafaestoe-corrtainirKi  . 
'  Indicate  "yes"  M  more  thwt  35  days  have 
l>y  Vie  disposal  site. 

<  WSR^Waste  Shipment  Record. 


motenal  to  nonast>estos  material  is  considered  a  daposol  sHe. 

—- ■  svKe  the  waste  was  shwed  and  a  signed  and  dated  waste  shipment  record  (WSR)  tias  not  t>een  returned 


U.  In  Part  763: 

PART  763— [AMENDED] 

1.  The  authority  citation  for  40  CFR 
Part  763  continues  to  read  as  follows: 

AuthocHy:  IS  U.S.C  2605  and  2807(c). 
Subpart  E  also  issued  under  15  U.S.C  2841. 
2843.  2846.  and  2647. 


2.  By  adding  S  763.96  to  Subpart  E  to 
read  as  follows: 
S763.96    DisposaL 

All  persons  participating  in  disposal 
activities  affecting  friable  asbestos- 
containing  material  removed  from  a 
school  building  must  comply  with  the 


provisions  of  40  CFR  Part  61.  Subpart 
M — ^National  Emission  Standards  for 
Asbestos.  If  such  persons  violate  any 
provision  of  such  subpart,  it  will  be  a 
violation  of  this  section  also. 

[FR  Doc.  89-494  Filed  1-9-89;  a-45  am| 
ssjjwc  coos  isso  se  m 


'r'-Ti,kM-T'--i-^i-Jlmltii 


m 


1 


Tuesday 
January  10,  1989 


Part  IV 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  1,  91,  121,  125,  129,  and 
135 

Traffic  Alert  and  Collision  Avoidance 
System;  Final  Rule 


BEST  COPY  AVAILABLE 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  1. 91. 121. 125. 129.  and 
13S 

IDoatel  No.  2S3SS;  AmdL  No*.  1-SS,  91- 
20t.  121-201. 12S-11. 129-17,  and  139-291 

Rm2120-AC34 

Traffic  Alsrt  and  CoWiion  Avoidance 
System 

AOCNCv:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


r.  These  amendments  require 
the  installation  and  use  of  a  Traffic 
Alert  and  Collision  Avoidance  System 
(TCAS)  in  large  transport  type  airplanes 
and  certain  turbine  powered  smaller 
airplanes.  The  TCAS.  which  uses  the  Air 
Traffic  Control  Radar  Beacon  System 
transponder  reply  from  other  aircraft, 
will  provide  a  collision  avoidance 
capability  that  operates  independendy 


of  the  ground-based  Air  Traffic  Control 
(ATC)  system,  and  in  areas  where  there 
is  no  ATC  radar  coverage.  The  Airport 
and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987  directs  the  FAA 
to  require  the  installation  and  operation 
of  TCAS  in  commercial  aircraft  flying  in 
the  United  States.  The  intended  effect  of 
this  action  is  to  minimize  the  possibility 
of  midair  collisions  involving  air  carrier 
airplanes, 
imcnvt  DATi:  February  9. 1989. 

Compliance  Dates  (Where  Later  Tlian 
Effective  Date): 

1.  Part  121.  TCAS  U  requirement  for 
operations  conducted  under  Part  121 
with  more  than  30  passenger  seats: 
December  30, 199}. 

2.  Part  125.  TCAS  II  requirement  for 
operations  conducted  under  Part  125 
with  more  than  30  passenger  seats: 
December  30. 1991. 

3.  Part  129.  TCAS  1  requirement  for 
operations  conducted  under  Part  129 
with  10  to  30  passenger  seats  February 
9. 1995.  TCAS  U  requirement  for 


operations  conducted  under  Part  129 
with  more  than  30  passenger  seats: 
December  30, 1991. 

4.  Part  135.  TCAS  I  requirement  for 
operations  conducted  under  Part  135 
with  10  to  30  passenger  seats:  February 
9, 1995. 

KM  FUnTHCR  INFOMMA-nON  CONTACT: 
Frank  Rock.  Aircraft  Engineering 
Division.  AIR-120.  FAA.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  Telephone  (202) 
287-9567. 
SUPPLEMENTARY  information: 

Baciiground 

Regulatory  History 

On  August  21. 1987.  the  Federal 
Aviation  Administration  (FAA)  issued 
Notice  of  Proposed  Rulemaking  (NPRM) 
No.  87-8  (52  FR  32288;  August  28, 1987). 
The  NPRM  proposed  to  amend  Parts  91. 
121. 125. 129,  and  135  to  require  the 
installation  and  use  of  a  family  of 
Traffic  Alert  and  Collision  Avoidance 
Systems  (TCAS)  onboard  certain 
airplanes,  as  follows: 


14  CFR  part 
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1S1. 

12S.. 


128- 


135..: 


Urva 
— do- 


Turt>irw  poMrad  NrptM«M/tO  to  1* 


Turttim  pomtna/30  to  30  I 
Turtiin*  pcmmmt/X  Mais  or  mora- 
Ti«tira  powwad/10  to  19  Mali — 
Turtina  powarad/20  aaato  or  mora- 


TCAS 

TCAS  H/Moda  S.. 
.._.«to 


TCASI. 


TCAS  N/Moda  8.. 
TCAS  N/Modo  S.. 
TCAS I 


TCAS  n/Moda  S.. 


Complanoa 


Voluntoiy 

3  yaara  aNer  effective  data 
3yaa 

5yaar«< 

4  years  alter  edeciive  date 

3  yeara  alter  eWecSxa  dato 

5  year*  altar  eHecSva  dato 

4  years  after  eHeclive  dato 


All  comments  received  in  response  to 
NPRM  No.  87-8  were  considered  in 
adopting  these  amendments. 

On  December  3a  1987.  the  President 
of  the  United  States  signed  the  Airport 
and  Airway  Safety  and  Capacity 
Expansion  Act  of  1967,  which,  among 
other  amendments,  amended  the  Federal 
Aviation  Act  of  19Sa  Section  601.  by 
adding  a  new  section  (f).  titled 
"Collision  Avoidance  Systems."  Title  III. 
section  203  of  that  act  states: 

"SEC  aes.  Aifoafl  CoOaaioa  Avoidance 
SystaaM 

"(a)  Findings.— Congress  Tinds  that — 

(1)  the  nuint>er  of  near  midair  collisions  is 
an  indication  that  additional  measures  must 
be  taken  to  assure  (he  highest  level  of  air 
safety  in  the  United  States; 

(2)  public  health  and  safety  requirements 
necessitate  the  timely  completion  and 
installation  of  a  collision  avoidance  system 
for  use  by  commerci^al  aircraft  flying  in  the 
United  States: 

(3)  the  TrafTic  Alert  and  Collision 
Avoidance  System  promises  to  reduce  the 
threat  to  life  caused  by  midair  collisions. 


particularly  collisions  lietween  general 
aviation  ainraft  and  commercial  aircraft: 

(4)  the  Trafflc  Alert  and  Collision 
Avoidance  System  will  succeed  only  to  the 
degree  that  other  aircraft  posing  a  collision 
threat  use  operating  transponders  with 
automatic  altitude  reporting  capabihty:  and 

(5)  the  Federal  Aviation  Administration 
should  continue  at  a  deliberate  pace  the 
development  of  additional  technologies, 
including  tile  collision  avoidance  system 
known  as  TCAS  lU.  to  ensure  the  safe 
separation  of  aircraft 

"(b)  General  Rules. — Section  601  is 
amended  by  adding  at  the  end  the  following 
new  subsection: 
(f)  Collision  Avoidance  Systems. — 
(1)  Development  and  Certification. — 

(A)  Standards.— The  Administrator  shall 
complete  development  of  the  collision 
avoidance  system  known  as  TCAS  11  so  that 
such  system  will  be  operable  under  visual 
and  instrument  flight  rules  and  will  be 
upgradeable  to  the  performance  standards 
applicable  to  the  collision  avoidance  system 
known  as  TCAS  111. 

(B)  Schedule.— The  Administrator  shall 
develop  and  implement  a  schedule  for 
development  and  certification  of  the  collision 


avoidance  system  known  as  TCAS  II  which 
will  result  in  completion  of  such  certification 
not  later  than  18  months  after  the  date  of  the 
enactment  of  this  subsection. 

(2)  Installation.— The  Administrator  shall 
require  by  regulation  that  not  later  than  30 
months  after  the  date  of  certification  of  the 
collision  avoidance  system  known  as  TCAS 
0.  such  system  be  installed  and  operated  on 
each  civil  aircraft  which  has  a  maximum 
passenger  capacity  of  more  than  30  seats  and 
which  is  used  to  provide  air  transportation  of 
passengers,  including  intrastate  air 
transportation  of  passengers." 

Airport  and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987,  Pub.  L  100-223, 
section  203  (December  Sa  1987). 

The  FAA  has  informed  Congress  that 
a  schedule  requiring  a  "complete" 
certification  of  TCAS  II  equipment 
within  18  months  is  extremely  difficult 
because  of  the  different  equipment 
manufacturer  designs  to  be  approved: 
the  number  of  different  aircraft  types 
and  models:  and  the  large  number  of 
commercial  carriers  requesting 
approval.  Currently,  the  FAR  require 
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that  operatore  apply  for  a  separate 
supplemental  type  certificate  for  each 
equipment  manufacturer's  design  and 
each  type/model  aircraft.  Since  the 
ultimate  goal  of  Congress  is  clearly  the 
actual  installation  of  TCAS,  the  FAA  is 
promulgating  this  rule  to  require  the  air 
carriers  to  install  the  system  prior  to  the 
48-monlh  overall  deadline.  Therefore, 
after  consideration  of  the  legislation  and 
the  particular  circumstances,  the  FAA 
concluded  that  these  amendments 
requiring  certification  and  installation  of 
TCAS  within  48  months  from  the  date  of 
enactment  of  Pub.  L  100-223  (December 
30. 1987)  constitute  compliance  with  that 
amendment  to  the  FA  Act. 

Public.Law  100-223  also  mandated  an 
FAA  regulation  requiring  the  use  of 
altitude-encoding  transponders  in 
certain  airspace  and  terminal  areas.  An 
automatic  altitude-encoding 
transponder,  designated  as  Mode  C  (or 
Mode  S.  since  all  Mode  S  transponders 
incorporate  this  feature),  provides  the 
air  traffic  controller  with  aircraft 
altitude  in  100-foot  increments.  This 
information  is  displayed  on  the 
controller's  radar  screen  with  the  data 
block  for  each  tracked  aircraft.  The 
inform.Tfion  is  transmitted  automatically 
in  response  to  radar  interrogations  of 
the  aircraft's  radar  transponder,  and  no 
commmiication  with  the  pilot  is 
required. 

In  response  to  Pub.  L.  100-223  and 
previous  FAA  regulatory  proposals,  the 
agency  adopted  Amendment  91-203, 
Transponder  Automatic  A  ttitude 
Reporting  Capohility  Requirement,  in 
June  1988  (53  FR  23356.  June  21, 1988). 
The  rule  requires  the  use  of  a  Mode  C 
transponder  for  all  operations  withia 
and  above  a  terminal  control  area  (TCA) 
or  airport  radar  service  area  (ARSA): 
within  30  miles  of  a  TCA  or  within  10 
miles  of  certain  other  airports;  and 
above  10.000  feet  above  mean  sea  level 
(KtSL). 

A  TCAS  II  or  ill  unit  receives 
information  from  the  Mode  C 
transponder  on  a  target  aircraft  The 
TCAS  unit  processes  the  information  to 
provide  the  pilot  of  the  TCAS  airplane 
with  altitude  information  on  potentially 
conflicting  aircraft  and  to  provide 
verti(4il  resolution  advisories  (RA's)  (to 
climb  or  descend]  to  avoid  the  conflict. 
Mode  C  equipment  installed  on  other 
aircraft  is  the  only  source  of  altitude 
information  for  a  TCAS  unit 

Discussion  of  Conunents 

Seventy  commenters  responded  to 
Notice  No.  87-8.  Thirty-three 
respondents  favor  the  proposed  rule  to 
require  TCAS;  however,  seventeen  from 
this  group  expressed  resenratioBS  about 


the  phase-in  period  and  ten  stated  that 
the  final  relemaking  should  be 
postponed. 

A  breakout  of  the  respondents 
showed  the  following  number  of 
commenters  by  interest  category: 


ConunercMl  aviation  >  foreigB  and  U  do- 
mestic earners 

Public  comment — 7  general  public  2  stale 
represemathre*.  and  1  comumer  group _ 

Covemment  agencief — 6  foreign  and  2  do- 
mestic   

industry  governing  bodies 

Industry /technical  groups 

Associations 


Research  orgaaizatioBs 

Airframe  BMiHrfaclurers 

Training/educational  group.. 

Total 


IS 
10 

vo 

7 

2 

4 

_1 

70 


Phase-In  Period 

Thirty-five  commenters  expressed 
concern  regarding  the  phase-in  period 
for  TCAS.  Of  these.  12  requested  an 
implementation  time  of  4  years 
minimum  up  to  7  years,  with  a  &-year 
period  as  the  most  popular  timeframe 
mentioned. 

Four  commenters  wanted  a  uniform 
time  schedule  for  installation,  instead  of 
the  uneven  phase-in  time  proposed  in 
the  NPRM. 

Only  one  person,  a  state  covemment 
representative,  mentioned  shortening 
the  phase-in  period.  That  commenter 
wants  TCAS  installed  as  soon  as 
possfble. 

Three  commenters,  including  two 
manufacturers,  expressed  the  opinion 
that  the  proposed  deadline  could  be  met. 

Public  Law  100-223  mandated  the 
installation  and  operation  of  TCAS  II  on 
each  civil  aircraft  that  has  a  passenger 
capacity  of  more  than  30  scats  and  that 
is  used  to  provide  air  transportation  of 
passengers  including  intrastate  air 
transportation  of  passengers.  The  FAA 
cannot  promulgate  rulemaking  contrary 
to  the  Public  Law  even  in  response  to 
public  comments  to  the  proposed  rule. 
Therefore,  those  comments  proposing  an 
extended  phase-in  time  for  aircraft  with 
more  than  30  passenger  seats  will  not  be 
addressed  here. 

The  FAA  agrees  that  those  aircraft 
with  30  passenger  seats  or  leas  and 
operated  under  FAR  Parts  125  and  135 
should  not  be  reqaired  to  have  installed 
a  TCAS  H.  Part  129  and  Part  135 
operators  of  turbine-powered  aircraft 
with  10  to  30  passenger  seats  wiU  be 
required  to  have  a  TCAS  I  system 
installed  and  operating. 


While  (he  technology  required  to  build 
a  TCAS  1  is  fully  developed,  currently, 
there  is  no  TCAS  1  design  approved,  and 
no  manufacturer  has  built  a  TCAS  I  unit. 
There  are  three  or  four  manufacturers 
considering  the  merits  of  developing  a 
TCAS  I  design.  One  system  is  based  on 
a  passive  design  concept  another  design 
is  based  on  active  interrogatioiL  and  a 
third  concept  is  a  comfiination  of  active/ 
passive.  These  concepts  have  not  been 
developed  to  a  point  where  it  can  be 
judged  whether  any  of  the  concrpts  will 
function  as  required.  Considering  the 
time  required  to  develop,  test  and 
obtain  approval  of  TCAS  I  design  and 
the  time  required  to  develop  production 
facilities,  coupled  with  user  installation 
and  training  requirements,  the  need  to 
allow  additional  calendar  time  became 
apparent  The  additional  time  reflected 
in  this  final  rule  provides  for  the 
fabricatioiv  certification,  and 
operational  evaluation  of  a  TCAS  I  unit 
prior  tu  installation  on  passenger 
canning  airplanes. 

In  consideration  of  the  absence  of  an 
approved  1  CAS  I  system  at  this  time, 
the  compliance  dates  for  TCAS  1 
installation  and  operation  have  been 
extended  from  5  years  to  6  years  for 
those  aircraft  operating  under  Parts  129 
and  135  with  10  to  30  passenger  seats. 
Additionally,  the  FAA  will  provide  test 
data  and  certain  test  assistance,  and 
will  participate  with  interested 
manufacturers  and  users  to  evaluate  and 
test  TCAS  I  units  in  accordance  with 
Technical  Standard  Order  (TSO)-Clia 
and  participate  in  a  field  evaluation jrf 
TCAS  I  units  wiUi  Part  135  carriere. " 

Two  manufacturers  announced 
publicly  at  the  Airiines  Electronic 
Engineering  Committee  (AEEC) 
International  Conference  on  TCAS 
Implemeritation,  December  1  and  Z  1987, 
that  their  production  of  TCAS  II  systenns 
can  be  adjusted  to  accommodate  any  air 
carrier  installation  schedules. 

Postpone  Final  Rulemaking 

Most  commenters  stated  that  the  final 
rulemaking  should  be  postponed  until 
the  results  of  the  limited  Installation 
^Program  (LIP)  system  tests  could  be 
analyzed.  The  LIP.  which  continues  the 
operational  evaluation  of  TCAS  IL 
requires  analysis  and  periodic  reporting 
to  the  FAA.  The  primary  objective  of  the 
UP  is  to  evaluate  the  TCAS  II 
preproduction  units  in  air  carrier  service 
using  line  pilots.  Uiuted  Airlines,  the 
first  airline  to  ap(4y  for  supplemental 
type  certificate  for  mstallation  of  a 
TCAS  II  system  for  the  UP.  completed 
their  8-nKinth  evaluation  and  currently 
is  in  the  process  of  completing  the  data 
analysis.  During  the  United  evaluation  a 
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total  of  2.066  flight  hours  were  logged  on 
the  two  TCAS  II  equipped  airplanes. 
The  system  generated  a  total  of  933 
trafTic  advisories  (TA's)  and  68  RA's. 
Northwest  Airlines  is  scheduled  to  begin 
their  UP  evaluation  on  or  about 
September  1. 1988.  Northwest  will  use 
two  MD  80  airplanes  far  the  evaluation. 

The  FAA  believes  that  any 
fundamental  problem  existing  would 
have  shown  up  early  in  the  UP  program. 
None  has  to  date,  nor  has  any  major 
problem  been  identified  in  the  Piedmont 
Phase  I  or  II  programs.  (The  5-month 
evaluation  of  TCAS  II  on  two  Piedmont 
Airlines  B-727  airplanes  between 
November  1981  and  May  1982  is  referred 
to  as  Piedmont  Phase  I.  The  primary 
objectives  of  this  evaluation  were  to 
assess  the  operation  of  TCAS  in  an  air 
carrier  operational  environment  and  to 
develop  an  understanding  of  the 
potential  effect  of  alerts  on  air  carrier 
flight  operations,  flight  crews,  and  ATC 
controllers  and  on  the  frequency  of 
alerts  and  the  circumstances  under 
which  they  occur.  The  operational 
evaluation  of  TCAS  II  on  a  Piedmont 
Airlines  B-7Z7  airplane  between  March 
1967  and  (anuary  1968  is  referred  to  as 
Piedmont  Phase  II.  The  primary 
objectives  of  this  operational  flight 
evaluation  were  to  assess  the  impacts  of 
TCAS  operation  on  flight  crew 
workload:  evaluate  the  impacts  of  TCAS 
on  the  ATC  system  and  individual 
controllers:  and  obtain  flight  crew 
comments  on  the  system's  design 
parameters,  displays,  and  operational 
procedures.  The  evaluation  was  also 
designed  to  provide  additional  data  on 
the  frequency  of  TCAS  alerts  and  the 
circumstances  under  which  TCAS  alerts 
occur,  evaluate  the  effectiveness  of  the 
fli^t  crew  training  program,  and 
identify  and  resolve  equipment 
certification  issues.  See  NPRM  87-8). 

Most  non-U.S.  commenters  expressed 
varying  degrees  of  displeasure  at  the 
proposed  unilateral  action  of  the  United 
States  to  mandate  the  installation  and 
use  in  U.S.  airspace  of  a  collision 
avoidance  system  in  the  absence  of 
internationally  agreed-upon  technical 
tpecifications  and  operational 
procedure*  for  such  an  important 
system.  These  international  standards, 
normally  developed  through  the  vehicle 
of  the  International  Civil  Aviation 
Organization  (ICAO)  for  equipment  such 
as  this  prior  to  introduction  Into  the 
International  aviation  system,  are 
designed  to  Insure  equipment 
interoperability  and  avoid  equipage 
redundancy.  Hence,  most  foreign 
observers  would  like  to  see  the  U.S. 
equipage/ use  requirement  delayed  and. 
at  the  very  least,  its  application  to 


foreign  operators  under  14  CFR  Part  129 
delayed  until  such  international 
standards  are  in  place  (currently 
■  expected  to  occur  in  late  1090)  and  a 
sufficient  period  of  time  is  permitted  for 
system  acquisition  and  installation. 

With  regard  to  the  present  status  of 
the  eHort  to  standardize  the  Airborne 
Collision  Avoidance  System  (ACAS— 
the  international  equivalent  of  the  U.S. 
TCAS),  ICAO  is  relying  on  the  services 
of  technical  and  operational  experts 
provided  by  15  countries  and  4 
international  organizations — organized 
into  the  Secondary  Surveillance  Radar 
Improvements  and  Collision  Avoidance 
Systems.  Panel  (SICASP)— to  develop 
these  important  technical  equipment 
specifications  and  operational 
procedures,  which  will  result  in  the  safe 
and  evident  use  of  this  system 
internationally.  United  States 
participation  in  this  effort  has  been  very 
active  and  has  included  the  FAA.  the 
National  Aeronautics  and  Space 
Administration  (NASA).  U.S.  industry 
groups,  and  FAA's  two  major  TCAS 
contractors,  MITRE  and  Uncoln  Labs. 
At  the  behest  of  U.S.  and  other 
participants,  a  concerted  effort  is  being 
made  by  this  group  to  complete  its  work 
at  a  spring  1969  meeting,  at  which  time 
proposed  ACAS  international  standards 
will  be  presented  to  ICAO's  Air 
Navigation  Commission  and  Council  for 
final  review  and  approved.  Assuming  no 
unexpected  difTiculties  materialize 
during  this  review  process,  the  meat 
critical  changes  to  ICAO  documents — 
the  technical  ACAS  equipment 
specifications  in  ICAO  Annex  10— 
should  become  applicable 
internationally  in  late  1990. 

Four  commenters  mentioned 
postponing  the  rule  until  after  the  Radio 
Technical  Commission  for  Aeronautics 
(RTCA)  Minimum  Operational 
Performance  Standards  (MOPS)  changes 
6  and  7  were  complete  and  Aeronautical 
Radio  Inc.  (ARINC)  specifications  were 
in  final  fonn.  The  RTCA  MOPS,  change 
6.  was  not  completed  in  time  for 
publication  in  TSO  C-119.  TCAS  II: 
therefore,  the  TSO  references  FAA 
Report  No.  DOT/FAA/SA-88/3. 
Required  Modifications  to  the  Traffic 
Alert  and  Collision  Avoidance  System 
(TCAS  II)  Minimum  Operational 
Performance  Standards  (MOPS).  When 
change  6  is  approved  by  the  RTCA 
Council  the  TSO  will  be  revised  to 
reference  RTCA  DO-185  changes  1 
through  6.  Change  7  is  not  required  for 
FAA  approval. 

One  manufacturer  recommended 
delaying  the  rule  and  holding  the  docket 
open  until  the  UP  is  finished  and  all 
reports  are  made  available  and  the 


MITRE  report  87W000157  is  released 
and  reviewed.  The  United  Airlines  UP 
report  has  been  completed  and  made 
avaAable  in  the  docket.  The  Mitre  report 
87W000157  was  revised  and  adopted  in 
the  TSO. 

Public  law  100-223.  section  203,  does 
not  permit  compliance  dates  for  TCAS  II 
later  than  those  adopted  in  this  rule,  and 
the  FAA  could  not  consider  comments 
requesting  later  dates. 

Technical  Discussion 

Thirty-three  commenters  included  a 
discussion  of  TCAS,  ACAS.  Mode  S, 
Mode  C  or  ATC  technologies  in  their 
comments.  Many  in  this  group  expressed 
the  opinion  that  the  technology  still 
needed  to  be  "fine  tuned"  before 
implementation.  The  FAA  has  provided 
for  fine  timing  of  TCAS  through  the 
RTCA  SC-147  committee  working 
groups.  The  RTCA  MOPS  change  6  will 
contain  additional  fine  tuning  features, 
including  simplification  of  the  TCAS-to- 
TCAS  coordination  process,  elimination 
of  the  advisory  invalid  indication,  and 
many  other  recommendations. 

One  conunenter  postulated  that  the 
requirements  for  all  aircraft  to  have 
"active  TCAS  systems  would  overload 
and  violate  the  FAA's  o%vn  requirement 
of  limiting  radio  use  for  TCAS  purposes 
to  1  percent  of  the  total  usage  of  the 
frequency  that  TCAS  would  operate 
on."  This  issue  is  not  new.  It  was 
identified  as  one  of  the  main 
development  questions  when,  in  1982- 
84,  the  Beacon  Collision  Avoidance 
System  (BCAS)  design  was  extended  to 
TCAS  by  increasing  the  ability  to 
operate  effectively  under  high  density 
conditions.  In  the  lincoln  Laboratory  - 
report  that  docxmients  this  development 
effort.  "TCAS  IL  Design  and  Validation 
of  the  High-Traffic-Density  Surveillance 
Subsystem,"  this  issue  is  clearly 
idenUfied  (ATC-126.  Feb-85,  pages  2-6 
to  2-0). 

The  TCAS  0  includes  a  provision 
caBed  "Interference  Umiting,"  the 
purpose  of  which  is  to  insure  that  TCAS 
transmissions  will  not  cause  any 
degradation  of  any  other  systems 
operating  in  the  1030/1090  MHz 
firequency  bands.  During  the  TCAS 
development,  it  was  recognized  that  a    ' 
number  of  possible  interference 
mechanisms  needed  to  be  considered: 
(1)  Reception  of  TCAS  interrogations  by 
transponders,  (2)  reception  of  TCAS 
replies  by  ground-based  ATCRBS 
equipment  and  (3)  self-suppression  of 
the  transponders  on  the  TCAS  aircraft. 
It  was  decided  to  place  limits  on  TCAS 
transmissions  in  such  a  way  as  to  give 
TCAS  a  low  priority  in  these  frequency 
bands.  In  doing  this,  a  rather  severe 
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limit  of  2  percent  was  adopted  as  the 
maximum  interference  that  can  be 
contributed  by  all  of  the  TCAS 
transmissions  in  a  given  area.  The 
Interference  Umiting  standards  were 
initially  determined  analytically  firom 
basic  principles  of  physics.  It  was  found 
that  a  relatively  simple  model  could  be 
implemented  to  provide  the  ability  to 
adapt  to  any  given  density  of  aircraft 
and  any  percentage  that  are  TCAS 
equipped.  Subsequently,  the  interference 
limiting  design  was  assessed  by  a  large 
interference  simulation  of  the  1030/1090 
MHz  bands.  This  simulation  study  was 
conducted  by  the  Electromagnetic 
Compatibility  Analysis  Center  (ECAC), 
making  use  of  their  experience  in 
assessing  many  other  similar 
interference  issues.  The  simulation 
included  a  large  number  of  aircraft  each 
with  a  given  fiight  path,  acting  together 
with  a  large  number  of  ground-based 
interrogators,  with  power  levels, 
beamwidths,  and  other  characteristics 
relating  to  operating  conditions 
predicted  for  the  1995  timeframe.  Two 
main  conclusions  resulted  from  this 
study.  One  was  that  the  2  percent 
interference  allocation  for  TCAS  was 
not  exceeded.  The  other  was  that  radio 
transmissions  attributable  to  TCAS 
were  completely  insignificant  in  their 
effects  on  the  performance  of  the 
ground-based  ATCRBS  equipment.  As  a 
result  of  this  analysis  and  testing,  the 
FAA  concluded  that  there  will  not  be  a 
frequency  interference  problem. 

One  manufacturer  submitted  the 
following  comments  not  previously 
addressed. 

Comment:  Equipment  designs  tested 
to  date  have  not  represented  production 
TCAS  II  equipment.  Representative 
equipment  must  be  tested  so  that  its 
acceptability  in  service  can  be  assessed. 
Logic  included  in  equipment  tested,  or  to 
be  tested  (UP),  does  not  include 
corrective  logic  for  "Altitude  Crossover" 
or  'TCAS-Invalid"  deficiencies. 

FAA  response:  The  FAA  will  conduct 
fiight  tests  of  production  units  to 
validate  the  corrective  logic. 

Comment-  Display  requirements  for 
"Glass  Cockpits"  will  not  be  defined 
before  mid-1988. 

FAA  response:  The  FAA  defined  and 
issued  display  requirements  for  "Glass 
Cockpits"  in  an  advisory  circular  (AC) 
entitled  Airworthiness  and  Operational 
Approvaliof  Traffic  Alert  and  Collision 
A  voidance  Systems  (TCAS  II)  and  Mode 
S  Transponders,  AC  No.  20-131,  October 
3, 1988. 

Comment-  Certification  requirements, 
analysis,  simulation,  and  fiight  test  are- 
not  adequately  defined,  nor  is  a  Right 
criticality  level  for  TCAS  II  certification 
specified. 


FAA  response:  As  previously 
mentioned,  AC  No.  20-131  was 
published  on  October  3, 1988.  It 
proposes  acceptable  certification 
criteria.  The  TCAS  II  system  must  be 
certified  to  the  essential  level,  and  the 
software  programs  to  level  2  of  RTCA 
DO-178A.  * 

Comment  Certification  requirements 
for  compliance  with  foreign  regulatory 
agency  requirements  for  TCAS 
deactivation  are  unknown. 

FAA  response:  There  is  a  possibility 
that  a  foreign  government  may  request  a 
U.S.  TCAS-equipped  airplane  to 
deactivate  the  TCAS  system,  which  is 
provided  for  in  the  TCAS  equipment 
standards.  Section  91.1  of  the  FAR's 
provides  for  compliance  with  the  foreign 
government  regulatory  requirements. 

Comment  Certification  requirements 
for  U.S.  carriers  with  airplanes 
dedicated  to  service  abroad,  such  as  Pan 
Am.  are  unknown. 

FAA  response:  Public  Law  100-223 
"requires  installation  "on  each  civil 
aircraft  which  has  a  maximum 
passenger  capacity  of  more  than  30 
seats  and  which  is  used  to  provide  air 
transportation  of  passengers. ..."  An 
air  carrier  operator  who  experiences 
hardship  due  to  this  regulation  may 
petition  for  an  exemption  under  section 
601  of  the  FA  Act  of  1958. 

Comment  The  means  of  providing 
integrated  TA's  and  RA's  on  older 
airplanes  without  color  weather  radar 
displays  has  not  been  economically 
addressed. 

FAA  response:  The  FAA  minimum 
requirements  specified  in  the  TSO  will 
require  only  a  minimum  of  a  three-target 
display.  Any  display  beyond  this 
minimum  will  be  evaluated  at  the  time 
of  certification. 

Comment  Required  crew  response  to 
TA's  and  RA's  should  be  specified.  For 
TCAS  to  be  effective,  a  standard 
mandatory  response  is  necessary. 

FAA  response:  The  FAA  does  not 
believe  that  a  mandatory  response  to 
TA's  or  RA's  is  necessary  or 
appropriate.  The  AC  for  TCAS  II 
certification  and  operation  (AC  No.  20- 
131;  October  3, 1988]  addresses  crew 
training  objectives. 

ModeC 

Five  commenters  addressed  the  issue 
of  using  Mode  C.  Generally,  the 
respondents  expressed  the  opinion  that 
Part  125  aircraft  should  be  allowed  to 
use  Mode  C  as  an  alternative  to  the* 
TCAS  II  system,  as  the  TCAS  equipment 
costs  would  be  prohibitive  for  such  a 
class  of  operator.  As  previously 
mentioned,  if  the  Part  125  operator's 
aircraft  is  configured  for  30  passenger 


seats  or  less,  then  that  aircrafi  is  exempt 
from  the  TCAS  requirement. 

ICAO/PART 129  Foreign  Carriers 

The  majority  of  comments  mentioning 
ICAO  (15)  suggest  that  the  FAA  should 
coordinate  TCAS  implementation  with 
Standards  and  Recommended  Practices 
(SARPS)  for  international 
standardization.  A  standard  for  an 
ACAS  generated  by  ICAO  is  especially 
important  to  foreign  carriers.  The  FAA 
is  actively  participating  with  various 
ICAO  technical  groups  through  SICASP 
in  an  effort  to  generate  this  standard. 
The  SICASP  group  will  have  been 
provided  all  FAA  data  concerning 
TCAS. 

Of  the  comments  addressing  only  the 
issue  of  TCAS  implementation  in  Part 
129  aircraft  two  are  against  two  are  for, 
and  three  request  additional  time  to 
comply.  Public  law  100-223  did  not 
exempt  foreign  air  carrier  operations, 
within  U.S.  airspace,  from  TCAS  II 
requirements.  The  Congressional  finding 
states  that  public  health  and  safety 
requirements  necessitate  the  timely 
completion  and  installation  of  a 
collision  avoidance  system  for  use  by 
commercial  aircraft  fiying  in  the  United 
States.  However,  the  FAA  is  extending 
the  compliance  time  from  5  to  6  years  for 
airplanes  with  10  to  30  seats.  These 
operators  may  elect  to  install  TCAS  I.  D, 
or  III.  If  they  install  a  TCAS  II  or  III  unit 
it  must  be  compatible  with  TSO  C-119. 

Foreign  air  carrier  aircraft  with  more 
than  30  passenger  seats'will  be  required 
to  have  installed  and  operating  a  TCAS 
II  system,  compatible  with  TSO  C-119, 
when  operating  in  the  United  States 
afier  December  3a  1991. 

Upgrade  TCAS  II  to  TCAS  III 

In  responding  to  the  issue  of 
upgrading  TCAS  II  to  TCAS  III,  most 
comments  addressed  the  need  for 
clarification.  The  respondents  stated 
that  the  implied  requirement  for 
upgrading  was  questionable  and  should 
be  more  definitive.  The  upgrading  has 
the  support  of  one  manufacturer,  and 
another  is  supportive  of  the  idea  to 
require  that  TCAS  HI  include  the  same 
operational  criteria  that  will  be  used  for 
TGAS  II.  One  manufacturer  stated  that 
the  "incentive  to  provide  TCAS  III 
growth  is  too  vague  to  justify  economic 
commitments." 

Although  the  FAA  has  not  required  or 
proposed  a  compliance  date  for  TCAS 
lit  it  will  continue  to  develop,  test,  and 
evaluate  TCAS  III  and  provide  data  and 
technical  support  to  RTCA  for 
development  of  a  TCAS  III  MOPS. 
Although  the  FAA  may  support  a 
particular  design  for  testing,  it  is  more 
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important  that  it  fosters  the 
development  of  the  MCff>S.  The  FAA 
continues  to  support  a  UP  for  TCAS  IIL 
Other  than  the  air-to-air  coordination 
logic,  the  manufacturer  has  freedom  of 
design  of  the  TCAS  systems.  The  FAA 
agrees  with  the  commenter  who 
expressed  concerns  regarding  the 
interoperability  of  TCAS  II  and  III.  The 
TCAS  II  design  shall  not  preclude  the 
upgradeability  to,  nor  the 
interoperability  of.  TCAS  11  and  ID.  This 
rule  does  not  mandate  a  TCAS  HI 
system.  New  rulemaking  would  have  to 
be  initiated  for  the  requirement  of  TCAS 
IIL 

Training 

Eight  commenters  were  evenly 
divided  concerning  the  need  for 
standardized  training  prior  to  TCAS  11 
implementation.  Those  who  favor 
training  requirements  «vant  training  to 
focus  on  end-level  performance,  and  do 
not  believe  that  a  specific  technique  is 
important.  Training  should  focus  also  on 
difficulties  involving  the  upgrade  from 
TCAS  Q  to  TCAS  IIL  The  FAA  intended 
the  training  requirements  proposed  in 
the  ^Q'RM  to  be  training  obfectives,  and 
the  training  program  may  not 
necessarily  be  limited  to  the  proposed 
items.  The  training  items,  as  proposed, 
appear  in  AC  No.  20-131  dated  October 
3. 1988.  The  AC  prescribes  a  means,  bat 
not  the  only  means,  of  complying  with 
the  regulatory  requirements. 

Advisory  Circular 

Ftve  commenters  addressed  the  need 
to  publish  ACs  regarding  the  TCAS 
system.  Domestic  indnstriea  that 
responded  to  this  issue  requested  that 
such  a  circular  be  published  24  months 
in  advance  of  the  rule  adoption.  The 
FAA  published  AC  Na  20-131  on 
October  3, 198S.  to  provide  guidance  for 
the  installation  and  operational 
approval  of  TCAS  IIL 

Product  Liability 

Several  commenters,  some  foreign, 
addressed  the  issue  of  prodiict  hability. 
The  commenters  suggested  that  as  a 
result  of  the  FAA'a  requirement  to 
install  a  system  designed  and  developed 
by  the  FAA.  the  Government  will  be 
subject  to  product  liability  claims  for 
use  of  TCAS  equipment  Some 
commenters  further  requested  that  the 
FAA  voluntarily  indemnify  the  regulated 
operators  from  such  liabihty. 

The  FAA  considers  the  TCAS 
requirement  similar  to  other  operating 
requirements  involving  the  use  of 
certain  equipment  and  the  agency  does 
not  consider  it  necessary  or  beneficial  to 
make  any  special  provision  for  liability 


claims  against  the  Government  or 
regulated  operators. 

Applicability 

Thirty-six  commenters  addressed  this 
issue.  Four  of  the  comments  were  sent 
by  private  individuals,  nine  were  sent 
by  foreign  agencies,  and  the  remainder 
were  submitted  by  domestic  (U.S.) 
industries.  The  primary  concern 
expressed  was  that  TCAS  I  should  be 
required  for  Part  135  operators,  but  not 
TCAS  II.  Many  commenters  expressed 
the  opinion  that  there  is  no  justification 
for  the  use  of  the  TCAS  system  over 
other  collision  avoidance  systems.  As 
previously  stated,  the  FAA  relaxed  the 
TCAS  requirement  and  compliance 
times  proposed  in  the  NPRM  for  Part  135 
operators.  Additionally,  the  FAA  will 
evaluate  passive/active  TCAS  I 
systems. 

Foreign  operators  stated  that  it  was 
necessary  to  continue  to  allow  ATCRBS 
to  be  used,  due  to  the  coet  of  installing 
and  operating  Mode  S.  and  that  the 
installation  of  the  TCAS  system  should 
be  limited  to  new  U.S.-registered 
aircraft  Many  comments  addressed  the 
need  for  uniform  installation  of  the 
TCAS  system,  and  a  few  respondents 
expressed  the  opinion  that  Mode  C 
should  be  mandiatory  in  all  aircraft. 
The  FAA  addressed  the  Mode  C 
requirement  in  another  rulemaking 
action.  Transpondera  With  Automatic 
Altitude  Reporting  Capability 
Requirement"  Amendment  No.  91-203 
(53  FR  23356;  June  21, 1988).  Mode  S  is  a 
necessary  component  of  TCAS  0.  The 
Mode  S  air-to-air  data  link  provides 
TCAS  II  with  the  coordination 
procedures  necessary  for  the  proper  RA 
in  a  TCAS  to  TCAS  conflict  The  TCAS  I 
does  not  require  a  Mode  S  transponder 
to  be  installed. 

The  introduction  of  TCAS  I  and  n  is 
expected  to  reduce  substantially  the 
threat  of  midair  collision.  To  equip  only 
new  U.S.-registered  aircraft  would  be 
inconsistent  with  the  requirements  of 
Pub.  L  100-223  and  would  delay  the 
benefits  of  a  TCAS  program.  A  high 
degree  of  protection  can  be  realized  for 
those  operators  with  the  expended 
requirement  for  Mode  C  in  general 
aviation  aircraft  and  TCAS  D  in  air 
carrier  aircraft.  Concerns  were  raised 
about  the  size,  weight  and  interfacing  of 
the  new  equipment,  and  some  comments 
cited  the  need  to  test  representative 
equipment  to  assess  its  service 
acceptability.  Some  commenters  stated 
that  the  display  of  aircraft  was  an 
essential  component  in  the  Minimum 
Equipment  List  (MEL).  The  FAA 
promulgates  minimum  standards  and 
evaluates  manufacturen'  designs  to 
those  standards.  Size,  weight  and 


interface  are  market  place  decisions. 
Service  acceptability  will  be  assessed  in 
that  the  system  is  compatible  with  other 
TCAS  designs  with  respect  to 
coordination  logic  and  human  factor 
considerations.  The  FAA  evaluates  the 
display  systems  for  minimum 
requirements  and  functional 
compatibility  during  the  certification 
evaluation  in  the  aircraft. 

Nine  commenters  expressed  concerns 
relative  to  Part  125  aircraft  Four  of 
these  respondents  stated  that  Part  125 
aircraft  should  be  exempt  from  the  rule 
or  be  allowed  to  maintain  the  existing 
ATCRBS  system  requirements.  The 
Congressional  mandate  covers  all 
commercial  aircraft  with  passenger 
seating  configuration  of  more  thtm  30 
seats.  With  respect  to  aircraft  with  30 
seats  or  less,  the  FAA  agrees  with  the 
comments.  Under  the  rule  adopted, 
those  aircraft  operating  under  the 
provisions  of  Part  125  in  nonrevenue 
passenger  service,  with  passenger  seat 
configuration  of  30  seats  or  less,  will  not 
be  required  to  have  a  TCAS  system 
installed. 

Include  All  A  viation 

Fifteen  commenters  stated  that  the 
only  way  to  ensure  maximum 
effectiveness  of  the  proposed  TCAS 
system  is  to  extend  the  requirement  to 
include  Part  125,  Part  129,  Part  135,  and 
military  aviation  aircraft  The  fmal  rule 
does  include  aircraft  operating  under 
these  parts  to  varying  degrees,  but  it 
does  not  apply  to  military  aircraft 
However,  the  U.S.  Navy  is  studying  the 
feasibility  of  using  TCAS  I  on  military 
trainers,  and  the  FAA  is  cooperating 
«vith  the  Navy  to  pursue  certification  of 
a  passive/active  system  for  the  Navy  T- 
34C  trainer  aircraft 

One  commenter  questioned  whether 
the  rule  is  to  apply  to  air  cargo  carriers. 
The  Part  121  rule  specifically  addresses 
aircraft  with  passenger  configuration  of 
more  than  30  seats.  However,  if  there  is 
a  split  cargo/passenger  aircraft  with 
more  than  30  seats,  the  airplane  must 
have  a  TCAS  U  iiutalled;  10  to  30  seats, 
the  airplane  must  have  at  least  a  TCAS  I 
installed.  However,  the  FAA  will  not 
require  installation  of  a  TCAS  on  a  large 
combination  cargo/passenger  airplane 
simply  because  of  the  capability  for 
increasing  passenger  capacity,  if  the 
aircraft  is  not  operated  with  10  or  more 
passenger  seats. 

One  commenter  suggested  issuing  a 
supplemental  NPRM  that  airworthiness 
regulations  be  amended  to  require 
TCAS  and  to  adjust  the  requirement  of 
Section  25.1309  to  recognize  the  value  of 
TCAS  in  reducing  overall  risk.  The  FAA 
does  not  believe  this  is  necessary  in  that 
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all  Part  25  aircraft  are  not  required  to 
have  TCAS  II  installed  according  to  the 
operating  rules.         — 

FAA  Responsibility 

Several  comments  received  expressed 
a  desire  that  configuration  of  the 
Collision  Avoidance  System  (CAS) 
software  be  the  responsibility  of  the 
FAA.  The  FAA  does  control  the 
configuration  of  the  CAS  logic  software 
by  requirements  in  the  TSO  and 
subsequent  installation  approval.  To 
change  the  software  of  the  CAS  logic 
would  require  the  TSO  holder  to  apply 
to  the  FAA  for  approval  of  a  major 
change  to  the  original  approved  design 
data.  Deviations  (major  changes)  to 
TSO's  are  only  approved  by  the  Aircraft 
Engineering  Division  of  the  Office  of 
Airworthiness  in  Washington.  DC. 

Pilot  Immunity  for  TCAS 

There  are  several  commenters  who 
desire  the  FAA  to  grant  blanket 
immunity  to  pilots  for  following  or 
failing  to  follow  an  RA  from  the  TCAS. 
The  FAA  cannot  support  this  proposal 
frt)m  the  industry  for  the  following 
reasons: 

(a)  The  pilot  will  always  be  ultimately 
responsible  for  his/her  actions  and  must 
be  held  accountable  for  them.  In  the 
case  of  TCAS.  there  is  no  doubt  that 
there  may  be  instances  where  the  pilot 
will  be  "off-altitude"  in  response  to  a 
TCAS-generated  RA,  and  may  indeed  be 
involved  in  a  near  midair  collision  or  an 
actual  collision.  During  the  review 
process  of  the  incident  as  in  all 
incidents,  all  factors  will  be  considered, 
including  the  factors  that  are  TCAS 
related,  and  a  determination  made.  This 
is  the  only  position  that  the  FAA  can 
take  on  this  matter  and  it  must  be  made 
clear  to  all  operators  of  TCAS. 

(b)  The  FAA  has  never  granted 
blanket  immunity  to  flightcrews  for  any 
operation  regardless  of  the  criticality  of 
that  operation.  There  is  no  legal 
precedent  for  granting  such  broad  relief 
from  responsibility.  Section  91.3  of  the 
FAR  states.  "The  pilot  in  command  of  an 
aircraft  is  directly  responsible  for,  and  is 
the  final  authority  as  to.  the  operation  of 
that  aircraft"  Introducing  TCAS  into  the 
National  Airspace  System  does  nothing 
to  change  this  regulation. 

Every  consideration  will  be  given  to 
the  Hightcrew  in  the  review  process  for 
TCAS-related  incidents.  All  factore  will 
be  thoroughly  reviewed  and 
determination  made  as  to  responsibility. 

Aviation  Trust  Fund 

One  commenter  expressed  the  opinion 
that  the  FAA  would  be  well  advised  to 
use  the  Aviation  Trust  Fund  to  upgrade 
and  improve  the  existing  ATC  system. 


This  comment  is  outside  the  scope  of 
this  NPRM. 

Economic  Considerations 

Of  the  32  comments  received 
mentioning  economic  considerations, 
only  two  respondents,  both  elected 
government  representatives,  vvpre  of  the 
opinion  that  the  cost  involved  is 
minimal.  Most  commented  that  the 
economic  impact  is  not  adequately 
addressed.  Specific  concerns  voiced 
include  those  from  small  operators  who 
believe  they  will  be  forced  out  of 
business,  and  large  airlines  who  believe 
that  the  upgrade  from  TCAS  II  to  TCAS 
ni  will  be  costly.  As  previously 
mentioned,  the  FAA  relaxed  the  time  for 
comphance  for  airplanes  having  a 
seating  capacity  of  10  to  30  passenger 
seats.  This  change  will  definitely  reduce 
die  economic  impact  on  small  operators. 
Four  commenters  proposed  less  costly 
alternate  systems  to  TCAS. 

In  the  NPRM  the  FAA  agreed  to 
consider  passive  versus  active  TCAS  I 
systems  as  long  as  the  applicant  can 
demonstrate  that  the  passive  system 
provides  the  equivalent  level  of  safety 
as  active  TCAS  I.  To  date,  the  FAA  has 
received  no  valid  data  to  show  that  a 
passive  TCAS  I  can  meet  the  safety 
intent  of  the  rule,  so  this  final  action 
assumes  an  active  TCAS  I.  If  passive 
TCAS  I  can  be  demonstrated  to  meet  the 
rule,  than  the  FAA  would  be  amenable 
to  follow-on  regulatory  action  to  allow 
its  use. 

The  FAA  does  not  expect  to  mandate 
TCAS  III  at  this  time.  The  economic 
considerations  for  TCAS  11  are 
discussed  in  the  regulatory  impact 
analysis  summary. 

Other  Comments  Not  Previously 
Addressed 

One  manufacturer  suggested  new 
standards  for  automatic  altitude 
reporting  be  required  similar  to  an  ATA 
petition  dated  March  25. 1986.  Although 
the  FAA  would  have  to  agree  that 
reduced  altitude  error  does  increase  the 
accuracy  of  the  projected  flight  path  of 
the  intruder  aircraft  during  TCAS 
tracking,  the  safety  analysis  done  on  the 
current  altitude  encoder  errors  would 
conclude  safe  TCAS  operation. 

One  commenter  was  concerned  that 
there  was  no  data  on  the  performance 
characteristics  of  TCAS  Q  in  high  wing 
with  engines  mounted  on  the  wing.  The 
FAA  does  not  have  any  information  or 
data  that  indicates  there  will  be  any 
adverse  effect  of  TCAS  operation  on 
these  aircraft  However,  the  FAA  will 
conduct  in-service  evaluations  in  such 
aircraft  to  obtain  system  performance 
and  aircraft  performance  information. 


One  commenter.  James  Pope,  was 
critical  of  the  FAA"s  TCAS  program  and 
supported  an  ACAS  unit  not  dependent 
on  radar  transponders.  Pope  alleged  that 
770  lives  have  been  lost  in  ACAS- 
preventable  midair  collisions  during  the 
development  of  TCAS.  This  commenter 
asserts  that  NPRM  87-8  must  be 
promptly  withdrawn  and  immediate 
action  taken  by  FAA  to  certify  the 
proven  and  ready-to-go  ACAS. 

This  commenter  has  previously  made 
these  same  allegations  to  the  FAA 
which  were  subsequently  investigated 
on  two  occasions  by  the  General 
Accounting  Office  and  found  to  be 
without  basis.  The  FAA  beheves  that  it 
has  previously  provided  detailed 
answers  to  the  commenter's  allegations 
and  does  not  believe  it  is  necessary  to 
give  an  indepth  analysis  here.  Anyone 
wishing  a  copy  of  the  investigative 
reports  can  contact  the  person  identified 
under  the  section.  "rOK  FUflTMCfl 
mFOflMATION  CONTACT." 

Discussion  of  Rule 

The  FAA  currentiy  operates  a 
complex  network  of  facilities  and 
subsystems  designed  to  ensure  the  safe 
and  eHicient  operation  of  the  National 
Airspace  System  (NAS).  Operations 
within  the  NAS  and  its  many 
components  are  governed  by  an  array  of 
Federal  Aviation  Regulations  (FAR)  and 
procedures.  Consequently,  a  wide 
variety  of  facilities  and  services  are 
available.  Nevertheless,  the  primary 
function  of  separating  aircraft  is 
predicated  on  the  fundamental  concepts 
of  ground-based  control  and  the  see- 
and-avoid  responsibility  of  the 
flightcrew. 

Under  the  see-and-avoid  concept  the 
level  of  safety  is  related  to  the  ability  of 
pilots,  individually  and  collectively,  to 
detect  and  avoid  encounters  with  other 
aircraft  Although  common  sense  and 
the  FAR  require  continuous  adherence 
to  the  principles  of  see-and-avoid.  the 
concept  does  have  limitations.  The 
pilot's  ability  to  acquire  aircraft  visually 
on  collision  courses  is  reduced  under 
heavy  workload  conditions,  in  areas  of 
high  traffic  densities,  and  when  the 
aircraft  is  in  conditions  of  poor 
visibility. 

The  second  fundamental  concept 
upon  which  the  separation  of  aircraft  is 
predicated  is  ground-based  controL 
Through  the  issuance  of  instructions, 
clearances,  and  advisories,  air  traffic 
controllers  ensure  that  prescribed 
separation  standards  are  applied 
between  aircraft.  Since  these 
instractions  are  based  on  known  and 
projected  flight  information,  this  system 
does  not  rely  totally  on  the  pilot's  ability 
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to  acqaira  traffic  YtsMUy  to  achieve 
acceptabb  laveU  of  aafety.  lo  aome 
segmenta  of  tbe  NAS.  aodi  aa  tenninal 
control  areaa.  paaithre  cootrol  ia 
exercised,  and  operatians  in  soch 
airspace  are  conducted  under  ATC 
inatiuctioaa.  A  terminal  radar  aervice 
area  ia  an  example  of  up^ading  of  the 
see-and-avoid  concept  and  repreaenta  a 
complex  control  environment,  since  both 
controlled  and  nnoootroUed  aircraft  are 
operating  in  the  area.  The  overall 
collision  svoidanoe  system  design  nual 
address  the  unique  problema  of  auch  a 
mixed  traffic  enviranaent 

The  FAA's  approach  to  TCAS  ia  to 
encourage  the  development  of  a  family 
of  onboard  coUiaion  avoidance  systems, 
to  demooatrate  the  operational  and 
technical  feasibility  of  the  concept,  and 
tq  support  the  development  of  national/ 
interna  tiooal  standards  for  the 
equipneaL  A  principal  objective  of  the 
TCAS  approach  ia  to  provide  a  range  of 
collision  avoidance  equipment 
alternatives  for  the  full  spectrum  of 
airspace  users  ranging  from  snail 
airplanes  to  large  transport  category 
airplane.  The  TCAS  Program  consists  of 
(he  following  three  program  elements: 
TCAS  L  which  provides  only  TA's: 
TCAS  n.  which  provides  TA's  and  RA'a 
in  the  vertical  plane  only:  and  TCAS  m. 
which  providea  TA's  and  RA's  in  both 
the  vertical  and  the  horizontal  planes. 
On  December  30. 1967.  the  President 
of  the  United  States  signed  Pub.  L  100- 
223  which  among  other  proviaiona. 
amended  the  FA  Act  of  1958.  Section 
601.  by  adding  a  new  paragraph  [f] 
entitled  "Collision  Avoidance  Systems." 
This  new  section  requires  TCAS  11  on 
"each  civil  aircraft  which  has  a 
maximum  passenger  capacity  of  more 
than  30  seats  and  which  is  used  to 
provide  air  transportation  of  passengers, 
including  intrastate  air  transportation  of 
passengers."  The  amendment  does  not 
provide  for  the  exception  of  any  class  of 
civil  operation  or  operator,  U.S.  or 
foreign,  from  the  basic  rule. 

The  rule  adopted  provides  for  the 
installation  of  appropriate  TCAS  units 
on  airplanes  used  in  commercial  air 
carrier,  selected  air  taxi/commuter 
operations,  and  on  airplanes  used  by 
foreign  carriers  flying  in  the  U.S. 
airspace.  The  categories  of  commercial 
aircraft  for  which  TCAS  I  or  II  will  be 
required  are  based  on  the  provisions  of 
Pub.  L 100-223  and  on  the  relative  speed 
of  the  aircraft,  the  size  of  the  aircraft 
and  the  number  of  passengers  per 
aircraft  who  would  benefit  from  TCAS 
installation. 

Aircraft  operating  exdosively  under 
Part  01.  General  Operating  and  Flight 
Relea,  ara  not  reqidrcd  to  have  instaJled 
any  TCAS  aqaipmaot  However,  if  an 


operator  or  owner  electa  to  tawtaU  a 
TCAS  unit,  the  system  must  be  PAA 
approved  and  operated  according  to 
*FAA  prescribed  procedures.  The  TCAS 
system  installed  must  be  shown  to 
operate  in  die  ATC  system  and  in 
coordination  with  other  FAA  approved 
active  TCAS  ayateaia. 

Part  135  connmter  and  air  taxi 
operators  of  turbine  powered  airplanes 
with  10  to  30  paaaenger  seats  will  be 
required  to  btstall  a  TCAS  1  system  to 
provide  TA's  from  other  tranaponder- 
equipped  aircraft  These  adviaories 
ahoold  give  bearing  and  diatanne  from 
the  TCAS-equipped  airplane  in  the  case 
where  the  other  aircraft  have  only  a 
Mode  A  transponder  (no  altitude 
reporting).  If  the  intruder  aircraft  is 
Mode  C- or  Mode  S^uipped.  the  TCAS 
I  unit  ahould  ako  display  altitude,  which 
providea  the  pitot  a  acctor  both  in  the 
vertical  aa  weU  aa  the  horizontal  plane 
to  look  for  the  threat  aircraft  TCAS  i. 
although  not  providing  an  RA.  does 
provide  sufficient  alerting  time  for  the 
pilot  to  visually  acquira  ^  threat 
aircraft  and  take  evasive  action  if 
necessary.  Althoogh  the  RTCA  MOPS 
has  been  approved  for  TCAS  L  no 
system  has  been  built  to  date.  The  FAA 
believes  that  development  of  coiUsion 
avoidance  equipment  that  can  meet  the 
TCAS  I  MOPS  is  well  within  the  sUte  of 
the  art  for  equipment  manulacturen  and 
that  adequate  quantities  to  supply  the 
commater/air  taxi  fleet  can  be 
manufactured  and  installed  during  the 
time  period  prescribed 

Part  135  operators  of  10  to  30 
passenger  seat  turbine  powered 
airplanes  are  required  to  have  installed 
a  TCAS  I  within  6  years  after  the 
effective  date  of  the  rule.  Installation  of 
TCAS  I  does  not  require  the  installation 
of  a  Mode  S  transponder. 

Part  121  and  125  operaton  of  large 
airplanes  of  more  than  30  seats  are 
required  to  have  TCAS  D  and  Mode  S 
installed  and  operating  by  December  3a 
1991.  These  operators  may  wish  to 
upgrade  to  TCAS  III  units  when  they 
become  available.  Much  research  is 
necessary  to  develop  TCAS  HI  to  the 
point  that  it  can  be  type  certificated.  The 
ability  to  produce  operational  TCAS  ID 
units  is  many  years  away. 

Part  129  foreign  air  carrier  operators 
of  turbine  powered  airplanes  with 
passenger  seating  configurations  of  10  to 
30  are  required  to  have  installed  and 
operating  a  TCAS  I  when  operating  in 
U.S.  airspace  6  years  after  the  effective 
date  of  this  rule.  Foreign  air  carrier 
operators  of  airplanes  with  more  than  30 
passenger  seats  are  required  to  have 
installed  and  operating  a  TCAS  n  and 
Mode  S  transponder  when  operating  in 
U.S.  airspace  after  December  30, 1901. 


The  PAA  believes  that  this  final  rule 
wiH  encourage  affected  foreign  airplane 
operators,  and  their  airworthiness 
authorities,  to  become  familiar  with  the 
associated  TSO's  and  RTCA  documents 
that  form  the  basis  of  approval  and 
manufacture  of  a  TCAS  approved  by  the 
FAA-  The  TCAS  systems  approved  by 
foreign  airworthiness  authorities  mnst 
be  compatible  with  and  perfonr.  wifJi 
the  FAA-approved  TCAS,  transponders, 
and  ATC  system  when  operating  in 
United  States  ahvpace. 

Where  the  rules  require  a  TCAS  I  or  U 
unit  the  intended  minimum  TCAS  units 
are  those  complying  with  the 
requirements  of  TSO  C-118  and  TSO  C- 
119  as  appropriate,  with  the  exception  of 
Pari  129  foreign  air  carrier  operators. 
Where  the  rule  specifies  an  approved 
TCAS.  the  Installer  may  elect  TCAS  I,  II, 
or  UL  Where  the  rale  requires  a  TCAS  D. 
the  installer  may  elect  TCAS  D  or  m. 
There  is  no  requirement  at  this  lime,  for 
the  installation  of  a  TCAS  III  system. 
The  TCAS  III  system  is  being  developed 
to  enhance  the  baaic  TCAS  Q  system  by 
providing  a  more  accurate  surveillance 
capability  and  alternative  escape 
maneuver  selection  in  the  horimntal 
plane.  The  FAA  can  envision  that  some 
operators  may  want  to  update  their 
TCAS  D  units  to  TCAS  III  when 
available.  The  required  TCAS  III  system 
design  as  will  be  defined  in  the 
apphcable  TSO  and  MOPS  will  permit 
the  upgrading  of  a  TCAS  II  unit  to  a 
TCAS  IIL  In  the  applicable  standards  for 
TCAS  II,  whenever  a  choice  exists 
between  TCAS  II  and  TCAS  lU  elemenU 
(i.e.,  antenna,  etc.),  the  TCAS  HI  element 
will  be  specified  in  the  TSO  and  MOPS. 
The  FAA  is  committed  to  support  the 
development  of  TCAS  HI.  Any 
ralemaking  concerning  nuuMiatory  use  of 
TCAS  in  will  be  handled  separately 
from  this  rulemaking. 

Flight  Manual  Requirements  and 
Operational  Approval 

Where  the  rule  requires  TCAS  to  be 
used  in  air  carrier  service,  operational 
approval  mnst  be  obtained  from  the 
FAA  at  the  time  that  certification  (TC  or 
STC)  application  is  made.  The  applicant 
most  submit  for  approval  flight  crew 
qualification,  training  program,  and 
TCAS  inoperative  items  to  be  included 
in  the  appropriate  Master  Minimum 
Equipment  List 

Technical  Standard  Order 

The  RTCA  Special  Committee  SC-147 
has  developed  RTCA  Document  DO- 
197,  Minimum  Operational  Performance 
Standards  (MOPS)  for  An  Active  Traffic 
Alert  and  Collision  Avoidance  System  I 
(Active  TCAS  !)•  This  document  forms 
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the  basis  of  a  TSO  that  will  permit  the 
active  TCAS  I  to  be  manufactured  under 
the  TSO  approval  system. 

The  RTCA  Document  DO-185. 
Volume  I  and  II.  Changes  1  thru  5. 
Minimum  Operational  Performance 
Standards  for  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS) 
Airborne  Equipment  and  FAA  Report 
No.  DOT/FAA/SA-88/3,  Required 
Modifications  to  the  Traffic  Alert  and 
Collision  Aroidance  System  (TCAS  TFJ 
Minimum  Operational  Performance 
Standards  (MOPS)  set  forth  standards 
for  TCAS  U  equipment  These 
documents  will  also  form  the  basis  of  a 
TSO  to  permit  manufacturing  nnder  the 
TSO  approval  system.  The  TCAS  lU 
MOPS  wiD  be  a  new  RTCA  docoment 
separate  from  DO-185  but  will  identify  a 
system  functionally  compatible  and 
inlerchangeabie  with  TCAS  n.  The  dwee 
TCAS  systems  L  n,  and  m  will  be 
identified  under  the  TSO  system  by 
different  TSO  numbera.  Concurrent  with 
the  publication  of  this  rule,  the  FAA  is 
pubhdiing  TCAS  I  and  TCAS  D  TSO"s 
defining  the  minimum  standards  for 
such  units. 

While  FAA  research,  to  date,  has 
focused  on  an  active  TCAS  1,  it  has  been 
suggested  by  some  people  that  a  passive 
(listen  only)  device  may  be  able  to  meet 
the  same  ob)ective  intended  by  the 
active  TCAS  I  units.  While  this 
regulatory  action  on  a  TCAS  i  TSO 
presupposes  an  active  TCAS  I.  the  FAA 
wishes  to  go  on  record  as  not  being 
opposed  to  a  passive  TCAS  I.  as  long  as 
it  meets  the  same  safety  obiectives  ol 
DO-197. 

TCAS  Training  Requirements 

The  introduction  of  TCAS  into 
revenue  service  need  have  little  impact 
on  the  existing  regulations  regarding 
required  crew  training,  and  therefore 
should  not  require  a  change  to  tlie 
existing  training  requirements.  As 
specified  in  %  121.401.  a  Part  121 
certificate  holder  is  required  to 
establish,  obtain  the  appropriate  initial 
and  final  approval  of,  and  provide  a 
training  program  that  meets  the 
requirements  of  Part  121,  Subpart  N,  and 
insure  that  each  crewmember  is 
adequately  trained  to  perform  his/her 
assigned  duties.  Section  121.401  will 
have  the  e^ect  of  requiring  training  on 
TCAS  Section  121.415(g)  requires  that 
each  crewmember  quaU^  in  any  new 
equipment  including  modifications  to 
airplattes.  Section  121.4G7(a)(3)  requires 
that  each  airplane  simulator  and  other 
training  device  be  modified  to  conform 
with  any  modification  to  the  airplane 
being  simulated. 

The  pilot  training  program  for  TCAS 
should  provide  the  fli^tcrew  the 


necessary  knowledge,  skills,  and 
abilities  to  safely  conduct  TCAS 
operations. 

Regulatory  impact  AnaiysH  Sunmiary 

Introduction 

This  sectton  summarizes  the  coat 
impact  and  benefit  assessment  of  the 
final  rule  to  amend  Parts  1,  91, 121, 125. 
129.  and  135  of  the  Federal  Aviation 
Regulations  (FAR)  to  require  the 
installation  and  use  of  a  Traffic  Alert 
and  CoUision  Avoidance  Systems 
(TCAS)  in  laige  transport  airplanes  and 
certain  turbine-powered  smaller 
airplanes.  TCAS  It  which  utilizes  a 
signal  from  existing  transponders 
equipped  with  altitude  encoding 
capabihty.  provides  collision  avoidance 
guidance  in  the  airplane  independent  of 
the  ground  Air  Traffic  Control  (ATC) 
systenfL  Hiese  amendments  also  require 
that  all  operators  of  TCAS-equipped 
airplanes  have  an  FAA-approved 
training  program  for  flight 
crewmembers.  Finally,  this  rule  requires 
that  certain  small  aircraft  be  equipped 
with  TCAS  I,  a  simpler  system  providing 
collision  alert  warning  but  no  flight 
guidance.  The  amendments  are  in 
response  to  legislation  that  mandates 
the  FAA  to  require  the  installation  and 
operation  of  TCAS  in  certain 
commercial  airplanes  flying  in  the 
United  States. 

These  amendments  stem  from  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
August  26, 1967.  Comments  on  the 
proposal  were  submitted  by  individuals, 
foreign  and  domestic  air  carriers,  air 
carrier  and  airplane  pilot  associations, 
foreign  and  domestic  Government 
agencies,  research  and  consultant 
organizations,  avionics  manufacturers, 
and  the  .National  Transportation  Safety 
Board.  Approximately  half  of  the  70 
respondents  expressed  support  of  the 
proposed  ruie  to  require  TCAS.  The 
remaining  respondents,  however, 
opposed  certain  proposed  requirements 
and  disagreed  with  the  economic  impact 
estimates  presented  in  the  preliminary 
regulatory  analysis.  The  FAA  has 
evaluated  the  public  comments  and 
made  a  final  determination  regarding 
their  impact.  The  comments  have  caused 
the  FAA  to  revise  its  estimates  of 
economc  impacts  and  increase 
compliance  costs.  The  final  rule 
amendments  to  Parts  121, 125.  and  129 
require  that  after  December  30, 1991,  no 
person  may  operate  a  large  airplane  that 
has  a  passenger  seating  configuration, 
excluding  any  pilot  seat  of  more  than  30 
seats  utdess  it  is  equipped  with  an 
approved  TCAS  II  and  the  appropriate 
class  of  Mode  S  transponder. 


A  substantial  change  in  the  final  rale 
is  the  elimination  of  tihe  requirement 
contained  in  the  notice  that  airplanes 
operated  under  14  CFR  Parts  125. 129. 
and  135  having  a  passenger  seating 
configuration  of  20  to  30  seats  be 
equipped  with  TCAS  It  The  final  rule, 
therefore,  requires  that  turt>ine-powered 
airplanes  operated  under  Parts  129  and 
135  having  a  passenger  seating 
configuration  of  10  to  30  seals,  excluding 
pitot  seats,  be  equipped  with  TCAS  I 
under  a  longer  than  normal  compliance 
period. 

Cost-Benefit  Analysis 

Executive  Order  12291  of  February  17. 
19B1.  requires  that  to  the  extent 
permitted  by  law.  regulatory  action  not 
be  taken  unless  the  potential  benefits  to 
society  for  the  regulation  outweigh 
potential  societal  costs.  This 
determination  is  normally  made  on  the 
basis  of  a  regulatory  evaluation.  In  this 
case,  however,  the  Congress  may  be 
said  to  have  already  determined  that 
this  final  rule  is  in  the  public  interest: 
that  is,  its  collective  public  benefits 
outweigh  its  costs  to  the  public  because 
Congress  has  required  the  rule  be 
promulgated  (The  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of 
1967:  Pub.  L  100-223).  Nevertheless,  the 
FAA  has  prepared  this  conventional 
regulatory  evaluation  of  the  rule.  The 
purpose  of  this  evaluation  is  not  to 
justify  taking  this  rulemaking  action 
(which  has  already  been  done  throngh 
congressional  action),  but  to  estimate 
dollar  costs  and  benefits  to  iromote 
understanding  of  the  impact  of  the  role. 

Costs 

The  FAA  finds  that  the  re\  isions  to 
Parts  1  and  91  will  have  no  cost  impact 
The  amendments,  however,  to  Parts  121, 
125, 129.  and  135  will  cause  affected 
certificate  holders  to  incur  costs. 

The  FAA  recognizes  that  there  will  be 
costs  associated  with  the  amendments 
to  Part  129.  These  costs  are  likely  to  be 
similar  to  those  incurred  by  aflected 
Parts  121  and  135  certificate  holders,  but 
have  not  been  quantified  because  the 
burden  of  compUance  will  not  be 
directly  borne  by  any  sector  of  U.S. 
society. 

The  methods  and  assumptions  used  in 
this  analysis  to  prepare  the  final  cost 
and  benefit  estimates  for  the  revisions 
to  Parts  121. 125.  and  135  have  been 
developed  by  the  FAA.  Data  used  to 
develop  cost  estimates  at  the  NPRM 
stage  of  rulemaking  were  obtained  from 
manufacturers,  air  carriers,  avionics 
repair  faciUties,  and  industry  trade 
associations.  The  FAA  has  updated  this 
information  and  conducted  additional 
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research  to  respond  to  the  comments 
concerning  the  economic  impact 
estimates  of  various  proposals.  The 
information  obtained  has  been  used  to 
formulate  the  Hnal  cost  estimates  of  the 
rule.  The  cost  and  benefits  calculated 
for  the  final  rule  are  projected  over  the 
estimated  15-year  life  cycle  of  TCAS 
equipment.  Therefore,  this  analysis 
compares  the  costs  and  benefits  of 
TCAS  U  equipment  for  Parts  121  and  125 
over  a  15-year  period  of  1989  to  2003.  To 
allow  sufficient  time,  for  the 
development  and  certification,  this  rule 
does  not  require  the  use  of  TCAS  I  until 
1996,  Accordingly,  to  reflect  the  longer 
than  normal  compliance  period,  the 
analysis  for  Part  135  has  been  extended 
over  the  15-year  period  of  1993  to  2007. 

New  S  121.356  will  have  an  economic 
impact  on  the  3,365  existing  airplanes 
expected  to  be  in  service  in  1969  and 
3,100  airplanes  expected  to  be 
manufactured  between  1989  and  2003 
because  these  airplanes  will  be  required 
to  be  equip]}ed  with  a  TCAS  II  system. 
The  estimated  cost  of  this  requirement  is 
S806.3  million  in  1967  dollars  and  $543.0 
million  at  a  present  worth  discount  rate 
of  10  percent  over  the  15-year  period  of 
1989  to  2003. 

The  amendments  to  Part  121  will  also 
require  that  air  carriers  develop  and 
implement  an  PAA-approved  TCAS  n 
training  program  for  their  captains  and 
first  ofncers.  The  training  program  will 
require  that  air  carriers  install  approved 
TCAS  II  aerodynamic  data  programs  in 
their  flight  simulators  and  provide  an 
additional  one  and  a  half  hours  of 
classroom  Instruction  during  initial 
training  for  their  existing  and  newly- 
hired  flightcrews.  As  part  of  the 
classroom  instruction,  certificate  holders 
will  be  required  to  use  a  real  time 
interactive  device  to  complete  transfer 
of  system  knowledge  from  the  classroom 
to  the  cockpit.  The  estimated  cost  of 
modifying  the  150  flight  simulators 
currently  in  use  by  Part  121  certificate 
holders  is  $2.2  million  in  1987  dollars 
and  $2.0  million  discounted  at  a  present 
worth  rate  of  10  percent  in  the  first  year 
the  rule  is  in  effect.  The  cost  of  acquiring 
the  small  computers  to  be  used  as 
interactive  training  devices  to  transfer 
and  reinforce  classroom  instruction  is 
estimated  to  be  $462  thousand  in  1987 
and  $420  thousand  discounted  the  first 
year  the  rule  is  in  effect. 

The  estimated  cost  of  requiring 
captains  and  first  o^icers  of  the  149 
affected  Part  121  certificate  holders  to 
undergo  additional  classroom  training  is 
S24.5  million  and  $13.7  million 
discounted  over  the  projected  time 
period.  Finally,  the  onetime  cost  of 
developing  an  FAA-approved  TCAS  II 


training  program  is  estimated  to  be  $3.7 
million  in  1987  dollars  and  $3.4  million 
discounted  at  a  rate  of  10  percent  in  the 
first  year  the  rule  is  in  effect.  This 
analysis  indicates  that  the  total  cost  of 
compliance  to  Part  121  certificate 
holders  with  the  equipment  acquisition, 
installation,  maintenance,  and  fiight 
crewmember  training  requirements 
contained  in  this  rule  is  estimated  to 
have  a  present  value  of  $562.5  million 
over  the  15-year  period  of  1989  to  2003. 

The  addition  of  i  125.224  will  require 
that  airplanes  with  a  passenger  seating 
configuration,  excluding  any  pilot  seats, 
of  more  than  30  seats  be  equipped  with 
TCAS  II.  The  estimated  cost  of 
equipping  the  22  airplan&s  now 
operating  under  the  rule  of  Part  125  is 
$2.5  million  in  1987  dollars  and  $2.3  over 
the  15-year  period  of  1989  to  2003. 

The  amendments  to  Part  135  will 
require  that  all  turbine  powered 
airplanes  with  10  to  30  passenger  seats 
be  equipped  with  TCAS  I.  In  addition, 
the  rule  will  require  that  all  operators  of 
TCAS  I  equipped  airplanes  have  an 
FAA-approved  TCAS  I  training  program 
for  flight  crewmembers. 

The  estimated  cost  of  equipping  2,772 
airplanes  with  TCAS  I  units  is  $34.1 
million  in  1987  dollars  and  $14.7  million 
discounted  over  the  15-year  projected 
service  life  of  the  equipment  of  1994  to 
2008.  The  estimated  cost  of  requiring  the 
fiightcrews  of  affected  air  taxi  and 
commuter  operators  to  undergo 
additional  classroom  training  during  the 
initial  phase  of  fiight  training  is  $1.3 
million  in  1987  dollars  and  $0.7  million 
at  a  10  percent  present  worth  rate. 
Finally,  affected  Part  135  operators 
required  to  have  an  FAA-approved 
training  program  will  incur  a  one-time 
cost  estimated  to  be  $1.0  million  in  1987 
dollars  and  $.9  million  discounted  at  10 
percent  the  first  year  the  rule  is  in  effect. 
On  the  basis  of  the  above,  the  aggregate 
impact  of  these  amendments  on  affected 
air  taxi  and  commuters  is  $36.5  million 
in  1987  dollars  and  $16  million  when 
discounted  at  10  percent  over  the  15- 
year  period  of  1993  to  2007. 

Benefits 

The  TCAS  rule  is  expected  to  provide 
potential  benefits  primarily  in  the  form 
of  improved  safety  to  the  aviation 
community  and  fiying  public.  Such 
safety,  for  example,  will  take  the  form  of 
reduced  casualty  losses  (namely, 
fatalities  and  property  damages)  as  the 
result  of  a  lowered  likelihood  of  midair 
collisions. 

In  general  terms,  the  benefits  of  an 
effective  airborne  traffic  alert  and 
collision  avoidance  system  in  reducing 
the  risk  of  midair  collisions  system  in 
reducing  the  risk  of  midair  collisions 


have  been  obvious  for  many  years.  As 
air  traffic  continues  to  increase  and 
concentrate  at  terminal  areas,  the 
growing  consensus  of  both  the  general 
public  and  most  aviation  professionals 
is  that  such  a  system  would  be  a 
valuable  safety  addition.  In  1987, 
Congress  determined  that  requiring 
TCAS  II  in  most  large  aircraft  is  in  the 
public  interest.  Although  experienced 
airspace  system  operators  also  agree 
that  the  system  would  be  beneficial, 
accurately  quantifying  benefits  is 
di^cult  because  (fortunately)  there  have 
been  few  actual  Part  121  midair 
collisions  in  recent  years.  At  the  time  of 
the  notice,  the  FAA  developed  a 
mathematical  model  to  assess  the 
increase  in  colUsion  risk  that  would 
result  from  the  projected  growth  in 
aviation  traffic  activity.  The  FAA  used  a 
"square  law  model"  to  forecast  that  four 
midair  collisions  involving  a  large 
airplane  and  24  midair  collisions  of  taxi 
and  commuter  airplanes  would  occur  if 
no  additional  safety  measures  were 
taken  to  offset  the  affects  of  traffic 
growth.  Since  that  time,  the  FAA  has 
analyzed  the  issue  further,  and  has 
concluded  that  although  the  "square  law 
model"  is  simple  to  apply  and  yields 
specific  results,  the  air  traffic  control 
system  is  too  complex  for  the  model  to 
be  expected  to  provide  reasonably 
accurate  results.  For  this  reason,  the 
FAA  has  changed  the  basis  of  its 
benefits  analysis  for  the  final  rule.  The 
fact  is,  that  given  the  very  few  midair 
collisions  involving  large  aircraft  that 
have  occurred  in  recent  years,  and  given 
the  air  traffic  control  improvements  that 
have  occurred  and  will  occur  shortly 
(such  as  new  Mode  C  requirements),  it  is 
not  possible  to  reasonably  forecast 
specific  numbers  of  future  midair 
collisions.  Also,  the  FAA  is  unable  to 
allocate  specific  numbers  of  future 
midair  collisions  that  will  be  avoided  in 
the  future  between  the  new  Mode  C 
requirements  and  this  TCAS  rule. 
Instead  of  attempting  to  do  this,  the 
FAA  has  chosen  to  estimate  a  range  of 
midair  collisions  that  may  occur. 
Currently,  the  stage  is  set  for  a  midair 
collision  only  when  one  or  both  pilots  of 
two  aircraft  make  a  mistake  and  the 
ATC  system  fails  and  TCAS  fails.  In  the 
enroute  system,  TCAS  plays  a 
somewhat  stronger  role  where  ATC 
radar  coverage  does  not  exist. 

The  above  factors  tend  to  reduce  the 
number  of  future  midair  collisions.  On 
the  other  hand,  steadily  increasing 
traffic  levels  tend  to  increase  the  risk.  In 
an  attempt  to  estimate  the  range  of 
midair  collisions  within  which  the  actual 
number  of  future  midair  collisions  of 
large  aircraft  will  fall,  the  FAA 
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employed  a  Poisson  distribution.  Based 
on  a  history  of  two  collisions  in  the 
recent  past,  the  Poisson  distribution 
indicates  that  there  is  a  60  percent 
probability  two  or  more  collisions  in  the 
future  forecast  period,  and  a  95  percent 
probability  that  the  number  will  not 
exceed  seven.  The  FAA  believes  that 
the  range  of  two  to  seven  is  a 
reasonable  expectation  of  the  number  of 
midair  collisions  involving  a  large 
aircraft  during  the  next  15  years.  In 
monetary  terms,  over  the  subject  time 
period,  this  rule  is  expected  to  accrue 
potential  benefits  ranging  between  $207 
million  and  $724  million  (discounted,  in 
1987  dollars). 

A  similar  analysis  of  the  number  of 
Part  135  midair  collisions  that  may  be 
avoided  through  TCAS  I  yields  a  range 
of  4  to  14  during  the  15-year  analysis 
period.  Based  on  the  moderate  cost  of 
TCAS  I.  this  part  of  the  rule  is  cost- 
beneficial  throughout  the  range  of 
potential  midair  collisions  avoided.  For 
example,  in  monetary  terms,  over  the 
subject  time  period,  this  rale  is  expected 
to  accrue  potential  benefits  ranging 
between  $27  million  and  $97  million 
(discounted,  in  1967  dollars),  compared 
to  costs  of  $18  million  (which  included 
$2  million  for  the  Mode  C  rule). 

In  view  of  the  aforementioned 
discussion  on  benefits  for  Parts  121 
(including  Part  125)  and  135,  the  FAA 
believes  that  a  share  of  the  potential 
benefits  expected  to  accnre  from 
implementation  of  this  rule  must  be 
attributed  to  the  Mode  C  rule,  though  to 
what  extent  is  not  known.  This  situation 
is  due  to  the  belief  that  the  benefits  of 
the  TCAS  and  Mode  C  rules  are 
inextricably  linked. 


Comparison  of  Parts  121  and  135  Costs 
and  Benefits 

Addressing  only  14  CFR  Parts  121  and 
135  costs  and  benefits  of  this  TCAS  rale, 
the  cost  of  compliance  is  estimated  to  be 
$563  million  and  $18  million, 
respectively  (discounted)  in  1987  dollars. 
The  benefits  of  this  rale,  however,  are 
difficult  to  quantify  for  two  reasons.  The 
first  is  associated  with  the  uncertainty 
of  estimating  the  number  of  midair 
collisions  that  will  occur  in  the  future 
absent  any  improvements  in  the 
airspace  system  over  and  above  what 
currently  exists.  This  difficulty  has 
already  been  discussed  at  length  in  the 
detailed  regulatory  evaluation  and  the 
FAA  has  chosen  to  consider  ranges  of  2 
to  7  and  4  to  14  collisions  involving  Parts 
121  and  135  operators,  respectively,  may 
occur  in  the  forecast  period. 

The  second  reason  benefits  are 
difficult  to  forecast  accurately  is  that  at 
about  the  same  time  this  rale  becomes 
effective  a  separate  rale  will  become 
effective  expanding  Mode  C 
requirements.  Both  rales  are  aimed  at 
reducing  the  risk  of  midair  collisions 
and  are  inextricably  linked.  The  FAA  is 
unable  at  this  time  to  document  the 
separate  impacts  of  these  two  roles  in 
reducing  the  risk. 

The  FAA  made  an  earlier  estimate  of 
the  dollar  value  benefits  associated  with 
avoiding  future  midair  collisions  as  part 
of  its  evaluation  of  the  Mode  C  rule. 
That  estimate  was  significantly  lower 
than  the  updated  estimate  prepared  for 
this  rale.  The  difference  is  only  partiy 
explained  by  the  fact  that  the  Mode  C 
rule  estimate  was  for  a  10-year  period 
while  the  estimate  for  this  rule  covers  a 


15-year  period  into  the  future  (to  allow 
for  the  relatively  long  periods  before 
compliance  is  required). 

Both  evaluations  used  a  Poisson 
distribution  model  as  a  basis  to  estimate 
the  number  of  future  midair  collisions 
that  might  be  expected  in  the  absence  of 
any  further  airspace  system 
improvements  to  prevent  them.  In  the 
Mode  C  analysis,  the  FAA  very 
conservatively  accepted  the  low  side  of 
the  distribution  (two  accidents)  in 
calculating  benefits.  However,  based  on 
the  belief  that  U.S.  commercial  aircraft 
operations  are  forecast  to  more  than 
double  during  the  analysis  period,  the 
FAA  now  believes  that  a  better 
approach  is  to  analyze  a  range  of  values. 

In  view  of  the  di^iculties  discussed 
above,  the  FAA  believes  that  the  most 
realistic  approach  to  comparing  benefits 
and  costs  is  to  compare  the  total  Part 
121  costs  of  the  TCAS  rale  plus  the 
Mode  C  rale  with  the  full  estimated 
range  of  possible  Part  121  benefits.  In  a 
similar  manner,  total  Part  135  TCAS  rale 
plus  Mode  C  rale  are  compared  to  the 
total  range  of  Part  135  benefits. 

In  the  case  of  Part  121  operator,  the 
cost  of  the  Mode  C  rule  is  negligible 
because  virtually  all  Part  121  aircraft  are 
already  in  compliance  with  the  rale. 
Table  1  shows  the  cost  of  saving  one  life 
through  the  range  of  estimated  Part  121 
midair  collisions.  As  indicated  in  the 
table,  these  cost-per-life-saved  figures 
are  based  on  an  estimated  total  Part  121 
TCAS  cost  of  $563  million  and  no 
attempt  was  made  to  allocate  some 
benefits  to  the  Mode  C  rale.  (A  similar 
exercise  can  be  performed  for  Part  135 
&«om  Table  1.) 


Tabi£  1.— Est»4ATED  TCAS  II  (Part  121)  and  TCAS  I  (Part  135)  Cost  of  Saving  Uves 

[1967  dolws] 
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The  FAA  concludes  that  this  TCAS 
rale  is  warranted  because  it  will 
contribute  to  an  overall  enhancement  of 
transport  and  commuter  categories 
airplane  safety  and  utility  which  will 
both  promote  and  enhance  public 
confidence  ia  and  utilization  of,  the  U.& 
air  transportation  system.  Although  the 


FAA  has  not  yet  quantified  the  value  of 
public  confidence  in  air  transportation, 
it  believes  there  is  a  very  real  cost  to  the 
system  when  pubUc  confidence  is 
reduced  throu^  media  coverage  of  each 
major  midair  collision  tragedy.  The 
fragility  of  public  confidence  is  difficult 
to  quantify,  but  the  potential  benefits  in 


this  regard  stemming  from  avoidance  of 
a  major  midair  collision  is  very  real  and 
substantial.  For  example,  the  near-to- 
midair  term  loss  of  passenger  bookings 
following  the  publicity  of  a  midair 
collision  is  readily  acknowledged  within 
the  industry.  Even  a  apecial  Government 
safety  review  of  a  particular  air  carrier 
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can  have  a  temporary  adverse  impact  on 
yields.  The  qualitative  nature  of  this 
consideration  does  not  render  it  less 
significant  as  a  factor  in  determining  to 
proceed  with  the  TCAS  rxilemaking 
action. 

The  Regulatory  Impact  Analysis  that 
has  been  placed  in  the  docket  contains 
detailed  information  related  to  the 
potential  costs  and  benefits  of  those 
amendments  to  Parts  121, 125,  and  135 
that  are  expected  to  accrue  from 
implementation  of  this  rule. 

Regulatory  FlaxibUity  Defenninatioa 

The  Regulatory  Flexibility  Act  of  1960 
requires  a  review  of  rules  to  assess  their 
impact  on  small  business.  In 
consideration  of  the  cost  Information 
discussion  under  the  Regulatory  Impact 
Analysis,  the  FAA  concludes  that  these 
amendments  to  Parts  121. 125,  and  135 
will  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities.  However,  the  FAA  finds  that 
there  are  no  viable  alternatives  for  small 
air  carriers  to  adopt  that  will  reduce  the 
cost  of  compliance  yet  achieve  the 
levels  of  protection  sought  by  these 
amendments.  It  can  be  pointed  out, 
however,  that  the  majority  of  small 
entities  affected  by  this  rule  are  Part  135 
operators  (small  air  taxis  and  small 
commuters).  These  small  businesses  will 
have  6  years  to  comply  with  this  rule  (as 
opposed  to  3  years  for  Parts  121  and  125 
operators).  The  average  total  cost 
impact  of  this  rule  on  a  small  air  taxi 
operator  or  small  commuter  for  TCAS  I 
units  is  estimated  at  $36,000  (or  $4,700 
annualized)  and  $76,000  (or  $10,000 
annualized),  respectively,  over  the  15- 
year  period  1989  to  2003.  For  Parts  121 
and  125  operators,  the  average  total  cost 
for  TCAS  II  units  is  estimated  to  be 
$734,000  (or  $96,000  annualized]  over  the 
15-year  period. 

International  Trade  Impact  Statement 

These  amendments  will  have  little  or 
no  impact  on  trade  opportunities  of  U.S. 
Hrms  doing  business  overseas  or  for 
foreign  Arms  doing  business  in  the 
United  States.  These  rules  will  impose 
the  same  requirements  on  both  domestic 
operators  under  Parts  121. 125,  and  135 
of  the  FAR  and  foreign  air  carriers 
subject  to  Part  129.  The  cost  of 
compliance  %vith  these  rule  amendments 
to  foreign  carriers  flying  into  the  United 
States  under  Part  129  is  likely  to  be  very 
similar  to  the  cost  incurred  by  domestic 
operators.  Thus,  neither  domestic  nor 
foreign  air  carriers  will  be  a^ected 
disproportionately  by  these 
amendments.  These  rules,  therefore,  will 
not  cause  a  competitive  fare 
disadvantage  for  U.S.  carriers  operating 


overseas  or  for  foreign  carriers 
operating  in  the  United  States. 

Federalism  ImpBcations 

The  regulations  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  fmdings  in 
the  Regulatory  Flexibihty 
Determination,  and  the  International 
Trade  Impact  Analysis,  the  FAA  has 
determined  that  this  rule  is  a  major  rule 
under  Executive  Order  12291.  In 
addition,  in  consideration  of  the  cost 
information  discussion  under  the 
Regulatory  Impact  Analysis,  the 
amendments  to  Parts  121, 125,  and  135 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  considered 
significant  under  EKDT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  28, 1979).  A  regulatory  impact 
analysis  of  this  final  rule,  including  a 
Regulatory  Flexibihty  Determination 
and  International  Trade  Impact 
Analysis,  has  been  placed  in  the  docket 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  "FON 

rUMTHCR  MFOmtATION  CONTACT". 

List  of  Subjects 

14  CFR  Part  1 

Air  carriers.  Aircraft  Airplanes,  Air 
safety.  Aviation  safety,  Safety. 

14  CFR  Part  91 

Air  Traffic  control. 

14  CFR  Part  121 

Air  carriers,  Aircraft,  Airspace,  Air 
traffic  control.  Aviation  safety.  Safety. 

14  CFR  Part  125 

Aircraft  Airplanes,  Air  traffic  control. 

14  CFR  Part  J29  •  .:  : 

Air  carrier.  Aircraft,  Air  traffic 
control. 

14  CFR  Part  135 

Aircraft,  Airplanes,  Airspace,  Air 
traffic  control.  Aviation  safety.  Safety. 

The  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


amends  Parts  1. 91. 121, 125, 129,  and  135 
of  the  Federal  Aviation  Regulations  (14 
CFR  Parts  1.  91, 121, 125. 129,  and  135]  as 
follows: 

> 

PART  1— OEnNmON  AND 
ABBREVUTIONS 

1.  The  authority  citiation  for  Part  1 
continues  to  read  as  follows: 

Anthofity:  49  U.S.C  1347. 1348, 1354(a). 
1357(d).  1372. 1421  through  143a  1432, 1442. 
1443,  1472, 15ia  1522,  1552(e),  1655(c).  1857(0. 
40  U.S.C  !(»(«)  (Revised  Pub.  L  97-449, 
January  12, 1983). 

2.  Section  1.1  is  amended  by  adding 
new  definitions  to  read  as  follows: 


11.1 


'TCAS  V  means  a  TCAS  that  utilizes 
interrogations  of,  and  replies  from, 
airborne  radar  beacon  transponders  and 
provides  traffic  advisories  to  the  pilot 

•TCAS  II"  means  a  TCAS  that  utilizes 
interrogations  of,  and  replies  from 
airborne  radar  beacon  transponders  and 
provides  traffic  advisories  and 
resolution  advisories  in  the  vertical 
plane. 

•TCAS  UI"  means  a  TCAS  that 
utilizes  interrogation  of,  and  replies 
from,  airborne  radar  beacon 
transponders  and  provides  traffic 
advisories  and  resolution  advisories  in 
the  vertical  and  horizontal  planes  to  the 

pilot 

*        •'•'■*        • 

3.  Section  1.2  is  amended  by  adding  a 
new  abbreviation  as  follows: 

1 1.2    Abbreviations  and  syint>ols. 


'TCAS"  means  a  traffic  alert  and 
collision  avoidance  system. 


PART  91-GENERAL  OPERATING  AND 
FUGHT  RULES 

4.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Anthority:  U.S.C.  1301(7).  1303. 1344. 1352 
through  1355. 1401  through  1431, 1471, 1472.    .. 
1502. 1510. 1522.  and  2121  through  2125;  ' 

Articles  12,  2ft  31.  and  32(a)  of  the  ' 

Convention  on  International  Civil  Aviation    - 
(61  Stat.  1180);  42  U.S.C.  4321  et  seq.;  E.O. 
11514;  49  U.S.C.  106(g)  (Revised  Pub.  L  97- 
449.  January  12, 1983). 

5.  Section  91.28  is  added  to  read  as 
follows: 

991.26    Traffic  start  and  coMsion 
avotdanca  system  equlpmsnt  and  use. 

(a)  All  airspace:  U.S.-registered  civil 
aircraft.  Any  traffic  alert  and  collision 
avoidance  system  installed  in  a  U.S.- 
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registered  civil  aircraft  must  be 
approved  by  the  Administrator, 
(b)  Traffic  alert  and  collision 
avoidance  system,  operation  required. 
Each  person  operating  an  aircraft 
equipped  with  an  operable  traffic  alert 
and  collision  avoidance  system  shall 
have  that  system  on  and  operating. 

PART  121-<:ERTinCATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

6.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Autimity:  49  U.S.C.  1354(a.)  1355, 1356, 
1357, 1401, 1421  through  1430, 1472. 1485.  and 
1502;  49  U.S.C  106(g)  (Revised  Pub.  L  97-^9, 
January  12. 1983). 

7.  Section  121.356  is  added  to  read  as 
follows: 

$121,356    Traffic  Aiwi  and  CoKsion 
Avoidanca  Systam. 

(a)  After  December  3a  1991.  no  person 
may  operate  a  large  airplane  that  has  a 
passenger  seating  configuration, 
excluding  any  pilot  seat  of  more  than  30 
seats  unless  it  is  equipped  with  an 
approved  TCAS  II  traffic  alert  and 
collision  avoidance  system  and  the 
appropriate  class  of  Mode  S 
transponder. 

(b)  After  February  9, 1995.  no  person 
may  operate  a  combination  cargo/ 
passenger  airplane  that  has  a  passenger 
seat  configuration,  excluding  any  pilot 
seat  of  10  to  30  seats  unless  it  is 
equipped  with  an  approved  traffic  alert 
and  collision  avoidance  system. 

(c)  The  appropriate  manuals  required 
by  (  121.131  of  this  part  shall  contain  the 
following  information  on  the  TCAS  n 
System  required  by  this  section: 

(1)  Appropriate  procedures  for — 
(ij  The  operation  of  the  equipment; 

and 

(ii)  Proper  fiightcrew  action  with  . 
respect  to  the  equipment 

(2)  An  outline  of  all  input  sources  that 
must  be  operative  for  the  TCAS  to 
function  properly. 


PART  125-CERTIFICATION  AND 
OPERATION:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6000 
POUNDS  OR  MORE 

8.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354. 1421  through 
1430.  and  1502;  49  U.S.C.  106(g)  (Revised  Pub. 
L  97-449.  January  12, 1983). 

9.  Section  125.224  is  added  to  read  as 
follows: 

§12SJ»4    Traffic  Alert  and  ColKsion 
Avoidance  System. 

(a]  After  December  30, 1991.  no  person 
may  operate  a  large  airplane  that  has  a 
passenger  seating  configuration, 
excluding  any  pilot  seat  of  more  than  30 
seats  tmless  it  is  equipped  with  an 
approved  TCAS  U  traffic  alert  and 
collision  avoidance  system  and  the 
appropriate  class  of  Mode  S 
transponder. 

(b)  The  manual  required  by  S  125.71  of 
this  part  shall  contain  the  following 
information  on  the  TCAS  II  system 
required  by  this  section. 

(1)  Appropriate  procedures  fof— 
(i]  The  operation  of  the  equipment: 

and 

(ii]  Proper  fiightcrew  action  with 
respect  to  the  equipment 

(2)  An  outline  of  all  input  sources  that 
must  be  operating  for  the  TCAS  II  to 
function  properly. 

PART  129-OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

10.  The  authority  citation  for  Part  129 
is  revised  to  read  as  follows: 

Autliarity:  49  U.S.C  1348. 1354(a),  1356, 
1357. 1421, 1502,  and  1511:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983). 

11.  Section  129.18  is  added  to  read  as 
follows: 

S  129.18    Traffic  Alert  and  CoMsion 
Avoidanca  Systam. 

(a)  After  December  30. 1991.  no 
foreign  air  carrier  may  operate  in  the 
United  States  a  turbine  powered 
airplane  that  has  a  maximum  passenger 


seating  configuration,  excluding  any 
pilot  seat  of  more  than  30  seats  unless  it 
is  equipped  with — 

(1)  A  TCAS  II  b-affic  alert  and 
collision  avoidance  system  capable  of 
coordinating  with  TCAS  units  that  meet 
the  specifications  of  TSO  C-119,  and 

(2)  The  appropriate  class  of  Mode  S 
transponder. 

(b)  After  February  9, 1995,  no  foreign 
air  carrier  may  operate  in  the  United 
Slates  a  turbine  powered  airplane  that 
has  a  passenger  seating  configuration, 
excluding  any  pilot  seat  of  10  to  30 
seats  unless  it  is  equipped  with  a  traffic 
alert  and  collision  avoidance  system.  If 
a  TCAS  II  system  is  installed,  it  must  be 
capable  of  coordinating  with  TCAS 
units  that  meet  the  specifications  of  TSO 
C-119. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

12.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Autlwrity:  49  U.S.C  1354(a).  1355(a).  1421 
through  1431.  and  1502:  49  U.S.C  106(g) 
(Revised  l>ub.  L  97-449.  January  IZ  1983). 

13.  Section  135.180  is  added  to  read  as 
follows: 

913S.1M    Traffic  Alsft  and  CoMsion 
Avoidanca  System. 

(a]  After  February  9. 1995  no  person 
may  operate  a  turbine  powered  airplane 
that  has  a  passenger  seating 
configuration,  excluding  any  pilot  seat 
of  10  to  30  seats  unless  it  is  equipped 
with  an  approved  traffic  alert  and 
collision  avoidance  system. 

(b)  The  airplane  flight  manual 
required  by  S  135.21  of  this  part  shall 
contain  the  follo%ving  information  on  the 
TCAS  I  system  required  by  this  section: 

(1]  Appropriate  procedures  for — 
(i]  The  use  of  the  equipment:  and 
(Ii)  Proper  fiightcrew  action  with 

respect  to  the  equipment  operation. 
(2]  An  outline  of  all  input  sources  that 

must  be  operating  for  the  TCAS  to 

function  property. 

Issued  in  Washington.  DC  oo  [anuary  1 
1980. 

T.  Allan  McAftac; 

Administrator. 

(FR  Doc  89-451  Fded  l-«-80c  4:15  am| 
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Instructions;  Rnal  Rule 
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DEPARTMENT  OF  TRANSPORTATKMI 

Reeeerch  and  Special  Programe 
AonwiistrauOn 

49  CFR  Parts  171  andirs 

(Docket  Na  HW-IME;  Amdt  Na  171-M, 

irs-4ai 

Implementation  of  the  ICAO  Technteai 
litelf  uctione 

January  3. 1968. 

AOIMCV:  Research  and  Special  Programs 
Administration  (RSPA],  DOT. 

action:  Final  rule. 


:  This  document  amends  the 
Hazardous  Materials  Regulations  (HMR) 
in  order  to  permit  the  o^ering, 
acceptance  and  transportation  by 
aircraft,  of  hazardous  materials 
shipments  conforming  to  the  most  recent 
edition  of  the  International  Civil 
Aviation  Organization's  (ICAO) 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air 
(ICAO  Technical  Instructions).  These 
amendments  are  necessary  to  facilitate 
the  continued  transport  of  hazardous 
materials  in  international  commerce  by 
aircraft  when  the  1989-90  edition  of  the 
ICAO  Technical  Instructions  becomes 
effective  on  )anuary  1. 1969,  pursuant  to 
decisions  taken  by  the  ICAO  Council 
regarding  implementation  of  Annex  18 
to  the  Convention  on  International  Qvil 
Aviation. 

VfVCnvt  DATE  lanuary  1. 1989 

PON  FUNTMCR  INFONMATION  CONTACT 

Richard  Barlow,  Acting  International 
Standards  Coordinator,  Office  of 
Hazardous  Materials  Transportation. 
Research  and  Special  Programs 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590,  (202)  366-0656. 

SUPeLEMKNTANV  MFONMATWN:  On 

September  15, 1968,  RSPA  published  a 
notice  of  proposed  rulemaking  (Docket 
HM-184E,  Notice  No.  88-*)  in  the 
Federal  Register  (53  FR  35968)  which 
requested  comments  on  RSPA's 
intention  to  incorporate  by  reference  the 
1989-1990  edition  of  the  ICAO  Technical 
Instructions  in  $  171.7(d)  of  the  HMR, 
and  revise  (  175.10(a)(21)  to  align  the 
requirements  in  the  HMR  with  the  ICAO 
Technical  Instructions.  The  proposed 
amendment  to  S  175.10(a)(21)  would 
permit  "hair  curlers  containing 
hydrocarbon  gas,  no  more  than  one  per 
passenger  or  crew  member,  provided 
that  the  safety  cover  is  securely  Titted 
over  the  heating  element  at  all  times. 
Gas  reHlls  for  such  curlers  are  not 


permitted  in  checked  or  carry-on 
baggage." 

Po«r  comments  were  received  in 
response  to  Notice  88-4.  One  commenter 
expressed  support  for  the  incorporation 
by  reference  of  the  1989-1990  ICAO 
Technical  Instructions  into  the  HMR. 
The  three  other  commenters  suggested 
editorial  revisions  to  the  provision.  The 
National  Business  Aircraft  Association 
(NBAA)  recommended  that  a  qualifying 
term  such  as  box,  package,  or  hair 
curling  unit  be  added  following  the  word 
"one",  and  noted  that  the  proposed 
provision  contains  no  limitation  on  the 
size  of  the  hair  curling  unit.  RSPA 
believes  that  the  proposed  wording 
adequately  conveys  that  no  more  than 
one  hair  curling  unit  is  permitted  per 
passenger  or  crew  member.  Further, 
NBAA  provided  no  information  to 
support  the  need  for  a  restriction  on  the 
size  of  these  hair  curling  units.  R^A 
has  not  adopted  these  suggested 
changes  in  this  final  rule.  The  Air 
Transport  Association  (ATA)  and  the 
Airline  Pilots  Association  (ALPA)  both 
suggested  that  the  words  "at  all  times" 
be  included  in  the  provision,  with  ALPA 
going  a  step  further  by  suggesting  that 
the  phrase  "the  hair  curler  shall  aot  be 
used  on  board  the  aircraft"  be  added. 
As  suggested  by  both  ATA  and  ALPA. 
the  provision  would  read:  "Hair  curlers 
containing  hydrocarbon  gas.  no  more 
than  one  per  passenger  or  crew  member, 
provided  that  the  safety  cover  is 
securely  fitted  over  the  heating  element 
ot  all  times.  The  hair  curler  shall  not  be 
used  on  board  the  aircraft. "  ATA  and 
ALPA  stated  that  these  changes  are 
needed  to  emphasize  that  the  hair 
curling  units  may  not  be  used  on  board 
an  aircraft  RSPA  finds  the  suggested 
language  is  redundant.  The  requirement 
that  the  safety  covery  be  securely  fitted 
over  the  beating  element  is  unqualified, 
that  is.  the  cover  cannot  be  removed  in 
order  to  use  the  hair  curler  in  flight 
Because  the  additional  language  is  not 
necessary,  and  for  consistency  with  the 
ICAO  Technical  Instructions.  RSPA  has 
not  adopted  the  suggested  change  in  this 
fmal  rule. 

Administrative  Notices. 

Executive  Order  12291 

The  RSPA  has  determined  that  this 
final  rule  (1)  is  not  "major"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOTs  regulatory 
policies  and  procedures  (44  FR  11034): 
(3)  will  not  affect  not-for-profit 
enterprises  or  small  governmental 
jurisdictions:  and  (4)  does  not  require  an 
environmental  impact  statement  under 


the  National  Environmental  Policy  Arl 
(42  U.S.C.  4321  et  seq.l  A  regulatory 
evaluation  is  available  for  review  in  the 
Dodcet. 

Executive  Order  12812 

This  action  has  been  analyzed  m 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Ordet 
12612,  and  it  has  been  determined  thai 
the  proposed  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibility  Ad 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to  be  affected  by  this  final  rule.  I        / 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a  ' 

substantial  number  of  small  entities 

Uat  of  Subjects 

4aCFRPartl7J  I 

Hazardous  materials  transportation. 
Incorporation  by  reference 

^CFR  Part  175 

Hazardous  materials  transportation. 
Air  earners. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  171  and  175  are  amended  as 
follows: 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171         -^ 
would  continue  to  read  as  follows: 

Aatbority:  49  App.  U.S.C.  1802. 1803.  1804 
1808:  49  CFR  Part  1,  unless  otherwise  noted 

Z  In  S  171.7,  paragraph  (d)(27)  is 
revised  to  read  as  follows: 

S  171.7    Matter  incorporated  by  rsfersnc*. 

•         *         •         *         • 

(d)  *  *  * 

(27)  International  Civil  Aviation 
Organization  Technical  Instructions  fur 
the  Safe  Transport  of  Dangerous  Goods 
by  Air,  DOC  9284-AN/905  (ICAO 
Technical  Instructions),  1989-1990 
edition. 


PART  17S— CARRIAGE  BY  AIRCRAFT 

3.  The  authority  citation  for  Part  175 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803.  1H04.  1805 
1807. 1808:  49  CFR  Purt  1  unless  otherwise 


4.  In  9  ITS  10.  paragraph  (a)(21|  is 
revised  to  red  J  as  follows- 
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I17S.10    ExcepOona. 

(a)  •  *  • 

(21)  Hair  curlers  containing 
hydrocarbon  gas,  no  more  than  one  per 
passenger  or  crew  member,  provided 
that  the  safety  cover  is  securely  fitted 
over  the  heating  element  Gas  refills  for 
such  curlers  are  not  permitted  in 
checked  or  carry-on  baggage. 
«        •        •        •        * 

Issued  in  Washington.  DC  on  January  3. 
1989. 

M.  Cynthia  Douglass. 
Administrator.  Research  and  Special 
Programs  Administration. 
|FR  Doc.  88-271  Filed  1-9-88:  8:45  am| 
^ajJNQ  cooc  «S1»4»4t 
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The  President 


Executive  Order  12664 — Estabiishing  an 
Emergency  Board  To  investigate  a 
Dispute  Between  the  Port  Authority 
Trans-Hudson  Corporation  and  Certain  of 
Its  Employees  Represented  by  the 
Brotherhood  of  Locomotive  Engineers 
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The  President 
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Presidential  Documents 


Executive  Order  12664  of  |anuary  6,  1969 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  the  Port  Authority  Trans-Hudson  Corporation  and 
Certain  of  Its  Employees  Represented  by  the  Brotherhood  of 
Locomotive  Engineers 


A  dispute  exists  between  the  Port  Authority  Trans-Hudson  Corporation  and 
certain  of  its  employees  represented  by  the  Brothertiood  of  Locomotive  Engi- 
neers. 

The  dispute  has  not  heretofore  been  completely  adjusted  under  the  provisions 
of  the  Railway  Labor  Act.  as  amended  (the  "Act"). 

A  party  empowered  by  the  Act  has  requested  that  the  President  establish  an 
emei^ency  board  pursuant  to  Section  9A  of  the  Act  (45  VS.C.  section  159a). 

Section  9A(e)  of  the  Act  provides  that  the  President,  upon  such  a  request,  shall 
appoint  a  second  emergency  board  to  investigate  and  report  on  the  dispute. 

NOW.  THEREFORE,  by  the  authority  vested  in  me  by  Section  9A  of  the  Act  it 
is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  Board.  There  is  established,  effective  January  7, 
1989.  a  board  of  three  members  to  be  appointed  by  the  President  to  investigate 
this  dispute.  No  member  shall  be  pecuniarily  or  otherwise  interested  in  any 
organization  of  raib^ad  employees  or  any  carrier.  The  board  shall  perform  its 
functions  subject  to  the  availability  of  funds. 

Sec  2.  Report  Within  30  days  after  creation  of  the  board,  the  parties  to  the 
dispute  shall  submit  to  the  board  final  offers  for  settlement  of  the  dispute. 
Within  30  days  after  submission  of  final  offers  for  settlement  of  the  dispute, 
the  board  shall  submit  a  report  to  the  President  setting  forth  its  selection  of  the 
mo8f1%asonable  offer,      i        -  i 

Sec  3.  Maintaining  Conditions.  As  provided  by  Section  9A(h)  of  the  Act  from 
the  time  a  request  to  establish  a  board  is  made  untfl  60  days  after  the  board 
makes  its  report  no  change,  except  by  agreement  shall  be  made  by  the 
parties  ia  the  conditions  out  of  which  the  dispute  arose.         .-     -    - 1  ■ 

Sec  4.  Expiration.  The  board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  Section  2  of  this  Order. 


THE  WHITE  HOUSE. 
January  6.  1989. 
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DEPARTMENT  OF  AQRICULTURE 

Agricultural  Martceltng  ftervtoe 

7CFRPart94« 

(FV-eO-012] 

Irish  Potatoes  Grown  In  Colorado  Area 
2;  Reduction  In  MMmum  SIM 
Requirement  for  Certain  Long 


AQINCV:  Agricultural  Mariceting  Service, 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

iUMMaWT  This  interim  final  rule 
reduces  the  ipinim'""  size  requirement 
for  certain  long  potato  varieties  fiom  2 
inches  to  1%  inches  in  diameter.  This 
action  is  expected  to  foster  increased 
consumption  and  have  a  positive  impact 
on  the  industry. 

DATES:  Interim  rule  effective  January  11, 
1989;  comments  which  are  received  by 
February  la  1989,  will  be  considered 
prior  to  issuance  of  the  final  rule. 
AOORCSS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  action.  Comments  should  be  sent  to: 
Docket  Clerk.  Fruit  and  Vegetoble 
Division,  AMS.  USDA,  P.O.  Box  96456, 
Room  2085-S,  Washington.  DC  20090- 
6456.  Three  copies  of  all  written  material 
shall  be  submitted,  and  they  will  be 
made  available  for  public  inspection  at 
the  office  of  the  Docket  Clerk  during 
regular  business  hours.  All  comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

KW  FURTHCR  INFOmUTKM  CONTACT: 
-  Todd  A.  Delello,  Mariceting  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  Room  2525-S.  Washington. 
DC  20090-6456.  telephone  (202)  475- 

5iea 


rARV  ayowMATiON.  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Mariceting  Order  No.  948  (7 
CFR  Part  948).  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  designated  counties  of 
Colorado  Area  No.  2.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agrioiltural  Mariceting  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  601- 
674].  hereinafter  referred  to  as  the  Act 

Tidt  interim  final  rale  has  been 
reviewed  imder  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  '^on- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  ptirpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  business  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act  and 
rules  issued  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  120  handlers 
of  Colorado  Area  2  potatoes  subject  to 
regulation  under  the  mariceting  order, 
and  approximately  290  potato  producers 
in  the  San  Luis  Valley  (Area  2)  of 
Colorado.  The  Small  Business 
Administration  [13  CFR  121.2]  has 
defined  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,00a 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Colorado  potatoes  may  be  classified  as 
small  entities. 

The  San  Luis  Valley  Potato 
Administrative  Committee  Area  2 
estimated  that  shipments  during  the 
1987-88  season  totaled  29,685  loads  at 
about  480  hundredweight  (cwt.)  per 
load  Of  the  total  about  97  percent  or 
13,884.416  cwt.  entered  the  fresh  market 
and  three  percent  (364,339  cwt.)  was 
shipped  to  processors. 

The  breakdo%vn  of  shipments  by 
variety  was  about  69.6  percent 


Centennial  Russets,  about  23.6  percent 
Russet  Burbanks.  about  6.7  percent  reds, 
and  about  0.2  percent  other  varieties. 

One  percent  of  the  fresh  movement 
was  seed  potatoes.  The  grade 
composition  of  the  remaining  fresh 
shipments  was  63  percent  U.S.  No.  1. 21 
percent  U.S.  Commercial.  13  percent 
U.S.  No.  2.  and  two  percent  U.S.  No.  1/ 
SizeE 

The  handling  requirements  for  fresh 
market  shipments  of  Colorado  Area  2 
potatoes  are  specified  in  1 948.386  [53 
FR  8146,  March  14, 1968]  and.  with  the 
exception  of  the  maturity  requirements, 
are  in  effect  all  year  long.  Currently, 
round  variety  potatoes  must  grade  at 
least  U.S.  No.  2  and  be  at  least  2Vi 
inches  in  diameter.  Russet  Burbank 
potatoes  must  grade  at  least  U.S.  No.  2 
and  be  at  least  1%  inches  in  diameter. 
All  other  long  varieties  must  be  U.S.  No. 
2  or  better  grade  and  2  inches  minimum 
diameter  or  4  ounces  minimtmi  weight 
All  varieties  of  potatoes  may  be  Size  B  if 
they  otherwise  grade  U.S.  No.  1.  Size  B 
potatoes  have  a  minimiim  diameter  of 
iVi  inches  and  a  maximum  diameter  pf 
2Vt  inches.  All  varieties  of  potatoes 
being  exported  must  be  at  least  \Vt 
inches  in  diameter.  Maturity 
requirements  during  the  period  August 
25  through  October  31  specify  that 
potatoes  grading  U.S.  No.  2  cannot  be 
more  than  "moderately  skinned,"  and 
potatoes  grading  other  than  U.S.  No.  2 
cannot  be  more  than  "slightly  skinned." 

This  interim  final  rule  reduces  the 
minimum  size  requirement  for  long 
variety  potatoes,  except  for  the 
Centennial  Russet  cmd  Russet  Burbank 
varieties,  from  2  to  1%  inches  in 
diameter.  This  change  was  unanimously 
recommended  by  the  San  Luis  Valley 
Potato  Administrative  Committee  Area 
2. 

Until  recently,  virtually  all  long  type 
potatoes  grown  in  the  production  area 
were  either  of  the  Russet  Burbank  or 
Centennial  Russet  variety.  Because 
these  two  varieties  have  different 
physical  characteristics,  different  size 
requirements  were  established  for  each. 
The  Russet  Burbank,  which  is  longer 
and  thinner  than  the  Centennial  Russet 
is  required  to  be  at  least  V/t  inches  in 
diameter.  Other  long  varieties,  including 
the  Centennial  Russet  are  currently 
required  to  be  at  least  2  inches  in 
diameter. 

This  year,  a  number  of  new  varieties 
of  long  potatoes  were  planted  in  the  San 
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Luis  Valley,  induding  the  Russet 
Norkotah.  Russet  Nugget  Nooksack.  and 
Targhee.  During  harvest  of  the  crop,  it 
was  found  that  these  other  long  varieties 
are  more  similar  in  size  and  shape  to  the 
Russet  Burbank  than  the  Centennial 
Russet  The  cooimittee  therefore 
recommended  that  these  varieties  be 
subject  to  the  11^-inch  minimum 
diameter  size  requirement  established 
for  Russet  Burbanks  rather  than  the  2- 
inch  miniwMm  get  for  Other  long 
varieties. 

The  industry  estimates  that  absent 
this  change,  sboat  15  to  18  percent  of 
these  new  variety  potatoes  would  be 
precluded  from  being  shipped  to  fresh 
outlets.  This  action  is  therefore  expected 
to  increase  the  amount  of  marketable 
potatoes  and  improve  returns  to 
growers.  This  change  is  not  expected  to 
adversely  affect  the  market  for  larger 
potatoes. 

Section  Be  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  Irish  potatoes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quatity,  or  Biatiuity  requirements. 
Section  8e  also  provides  that  whenever 
two  or  more  marketing  orders  regulating 
a  commodity  produced  in  different  areas 
of  the  United  States  are  concurrently  in 
effect  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  most  direct  competition 
with  the  imported  commodity.  Imports 
then  must  meet  the  quality  standards  set 
for  that  particular  area. 

Because  the  current  import  regulation 
[}  980.1],  specifies  that  import 
requirements  for  long  types  be  based  on 
those  in  effect  for  potatoes  grown  in 
certain  designated  counties  in  Idaho, 
and  Malheur  County.  Oregon  [7  CFR 
Part  945]  during  each  month  of  the 
marketing  year,  this  change  in  the 
handling  regulation  for  Colorado  Area  2 
potatoes  %vill  not  affect  potato  import 
requirements. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented.  Including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  informatioa  it  is  found  that 
the  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  act 

Pursuant  to  5  U.S.C  533.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  patting  this 


rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  RagMar  for 
the  following  reasons:  (1)  Shipments  of 
long  variety  potatoes  have  begun,  and 
this  relaxation  of  requirements  should 
apply  to  as  many  shipments  as  possible: 
(2)  potato  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  committee  at  a 
public  meeting,  and  they  will  not  need 
additional  time  to  comply  with  the 
changed  requirements;  and  (3)  this 
interim  final  rule  provides  s  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  the  finalize  tion  of  the  rule. 

list  of  Subjects  in  7  CFR  Fart  »«8 

Marketing  agreements  and  orders. 
Potatoes,  Colorado. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  948  is  amended  as 
follows: 

PART  »4S— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

Autkotity:  Sees.  1-19.  48  SUt  31.  as 
amended:  7  U.S.C  601-674. 

2.  Section  948.386  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  to 
read  as  follows: 

NOTt: — (This  section  will  appear  in  the 
Code  of  Federal  Regulations): 

9M8.3M    Handfeig regulations. 

(8)   •    •    * 

(2)  Centennial  Russet  U.S.  No.  2.  or 
better  grade.  2  inches  minimum  diameter 
or  4-ounce  minimum  weight 

(3)  All  other  long  varieties.  US.  No.  2. 
or  better  grade.  1%  inches  minimum 
diameter. 

•        •        •        •        • 

Dated  January  8, 1960. 
Robert  C  Kamwy, 

Deputy  Director,  Frxut  and  Vegetable 
Division. 

[FR  Doc.  80-632  Filed  1-10-60:  8:45  am] 
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7CFR  Part  985 

(P^-M-129  FR] 

SpaamUnt  01  Produced  In  ttM  Far 
WMt;  RavWon  of  ttta  Salabla 
OuafiUUaa  and  Aflotntant  Parcanlagaa 
for  "Oan  1"  (Scotch)  and  XIaaa  3" 
(Nativa)  Spavmint  OHa  for  tha  19M-M 
Martcatmg  Yaar 

AOCNCV:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


r.  The  Agricultural  Marketing 
Service  is  adopting  without  modification 
as  a  final  rule,  the  provisions  of  an 
interim  final  r\ile  which  increased  the 
quantities  of  "Class  1"  (Scotch)  and 
"Class  3"  (Native)  spearmint  oils 
produced  in  the  Far  West  that  may  be 
purchased  from,  or  handled  for, 
producers  by  handlers  during  the  1968- 
80  marketing  year  which  began  June  1. 
1968.  This  action  is  taken  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West  to  promote 
orderly  marketing  conditions  and  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee,  the  agency 
responsible  for  local  administration  of 
the  order. 

tTFECnvt  OATC  June  1. 198a  through 
May  31, 1989. 

FOR  FURTHER  INFORMUTION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  F&V,  AMS,  USDA,  Room 
2522-S,  P.O.  Box  96456.  Washington.  DC 
20090-6456;  telephone:  (202)  475-5120. 

SUPPLEMENTARY  INFORMATION: 

This  final  rule  is  issued  under 
Marketing  Order  No.  985  (7  CFR  Part 
965],  as  amended,  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imdidy 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf.  Thus 
both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  nine 
handlers  of  Far  West  spearmint  oil 
subject  to  regulation  under  the 
spearmint  oil  marketing  order,  and 
approximately  253  spearmint  oil 
producers  in  the  regulated  area.  Of  the 
253  producers,  170  producers  hold 
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"Claaa  1"  oil  (Scotch)  allotment  base 
and  143  producers  hold  't3ass  3"  oil 
(Nadve)  allotment  base.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  mose  whose  gross  aimual 
receipts  are  less  than  $3,500,00a  The 
majority  of  handlers  and  producers  of 
Far  West  spearmint  oil  may  be 
classified  as  small  entities. 

The  ^warmint  Oil  Administrative 
Committee  (Committee),  at  its  August 
10, 1968,  meeting,  unanimously 
recommended  &at  the  salable  quantities 
and  allotment  percentages  for  Scotdi 
and  Native  spearmint  oils  for  die  1968- 
80  marketing  year  be  increased.  The 
1968-80  salable  quantities  and  allotment 
percentages  for  those  classes  of  oil  were 
first  publiabed  in  a  final  rule  in  the 
March  1, 1988,  issue  of  the  Federal 
RagMar  (53  FR  6129).  Subsequently,  an 
interim  final  rule  increasing  die  salable 
quantity  and  allotment  percentage  for 
Sootdi  spearmint  oil  for  die  1968-89 
mariceting  year  was  published  in  the 
August  18. 1968,  issue  of  the  Federal 
Re^star  (53  FR  31281).  Comments  on 
this  interim  final  rule  were  to  be 
received  by  September  19, 1968.  No 
comments  were  received.  That  interim 
final  rule  increased  the  1988-89  salable 
quantity  for  Scotch  spearmint  oil  from 
650,131  to  766387  pounds  and  the 
allotment  percentage  from  39  to  46 
percent 

An  interim  final  rule,  modifying  the 
August  18, 1988,  interim  final  rule  by 
increasing  the  salable  quantity  of  Scotch 
spearmint  oil  from  766,387  to  883,011 
pounds  and  increasing  the  allotment 
percentage  from  46  to  53  percent  was 
published  in  the  September  30, 1968, 
issue  of  the  Fadanl  Reglslai  (53  FR 
38281).  In  addititm,  that  interim  final  rale 
increased  the  salable  quantity  of  Native 
spearmint  oil  from  701.077  to  793,143 
pounds  and  increased  the  allotment 
percentage  form  38  to  43  percent  Those 
revisions  were  issued  pursuant  to 
§  965.51(b)  of  the  spearmint  oil 
marketing  order. 

The  salable  quantity  is  the  total 
quantity  of  a  class  of  oil  which  handlers 
may  purchase  from  or  handle  on  behalf 
of  producers  during  a  marketing  year. 
Each  producer  is  allotted  a  share  of  the 
salable  quantity  by  applying  the 
allotment  percentage  (which  is  the 
salable  quantity  multiplied  by  100 
divided  by  the  total  of  all  allotment 
bases)  to  the  producer's  allotment  base 
for  that  class  of  oil. 

At  iU  August  12, 1987,  meeting,  the 
Committee  estimated  trsde  demand  for 


Scotch  ^learmlnt  oil  for  the  1088-«0 
marketing  year  to  be  761.063  pounds.  A 
desirable  cany-out  figure  of  0  pounds 
was  adtqtted  and.  when  added  to  the 
trade  demand,  resulted  in  a  total  supply 
needed  of  761^063  pounds.  The 
Committee  estimated  that  15.703  pounds 
would  be  carried-in  on  June  1, 1968.  This 
amount  was  deducted  from  the  total 
simply  needed  leaving  745,360  pounds  as 
the  salable  quantity  needed  This  figure 
was  further  reduced  by  100.000  pounds 
which  was  the  amount  of  Far  West 
Scotch  sales  estimated  to  be  filled  by 
production  from  outside  the  production 
area  (South  Dakota).  This  left  a  salable 
quantity  needed  of  645.360  pounds.  This 
quantity,  divided  by  the  total  of  all 
allotnoent  bases  of  1,067.002  pounds, 
resulted  in  38.7  percent  whidi  wes  the 
computed  allotment  percentage.  This 
figure  was  adjusted  to  39  percent  and 
established  as  the  1988-89  Scotch 
allotment  percentage  which  resulted  in  a 
1968-«9  salable  quantity  of  66ai31 
pounds. 

At  the  time  of  the  July  6, 1988, 
Qmimittee  meeting,  the  1988-80  salable 
percentage  of  39  percent  when  applied 
to  the  thai  current  total  allotment  base 
of  1,668,059  pounds,  gave  a  1988-80 
salable  quantity  of  646,763  pounds. 
Since  all  growers  either  produced  their 
individual  salable  quantity  or  filled  any 
deficiencies  with  reserve  pool  oil.  the 
total  salable  quantity  which  was 
available,  when  this  figure  was 
combined  with  the  actual  carry-in  on 
June  1, 1968,  was  683,644  pounds,  and 
was  the  total  supply  available  for  the 
1988-69  marketing  year.  Carry-in  on 
June  1. 1988.  was  33.881  pounds  of 
Scotch  oil,  higher  than  the  Committee 
had  estimated. 

The  Committee,  at  its  July  6, 1988, 
meeting,  recommended  increasing  the 
salable  percentage  by  7  percent  from  39 
to  46  percent  thus  making  an  additional 
116.624  pounds  available  to  the  market 
The  ba^  for  this  recommendation  was 
that  when  these  additional  pounds  are 
added  to  the  total  supply  available  of 
683.644  pounds,  the  resulting  800.268 
pounds  is  between  the  five-year  average 
sales  of  758,682  pounds  and  the  highest 
year  of  sales  of  868.242  pounds.  The 
Committee  decided  that  this  figure  could 
meet  immediate  needs  while  assuring 
growers  that  a  burdensome  supply 
would  not  be  put  on  the  market  The 
Committee  therefore  recommended  that 
the  1988-89  Scotch  salable  percentage 
be  increased  from  39  to  46  percent 
resulting  in  an  increase  in  the  salable 
quantity  from  650.101  to  766,387  pounds. 
This  figure  added  to  the  June  1, 1988, 
carry-in  of  33,881  pounds  resulted  in  a 
total  available  supply  of  800,268  pounds. 
Thus,  the  Interim  final  rule  published  in 


the  Aogost  18, 196&  issue  of  the  Federal 
Register  (53  FR  31281)  increased  the 
salable  quantity  for  Scotch  spearmint  oil 
from  650,101  to  766,387  pounds  and 
increased  the  allotment  percentage  from 
39  to  46  percent 

Estimates  at  the  time  of  the  July  6, 
1968,  Committee  meeting  indicated  that 
a  maximum  of  50  percent  of  a  normal 
crop  Kvould  be  harvested  in  the  Mideast 
this  year.  The  demand  for  Far  West 
Scotch  oil  has  increased  as  buyers  of 
Midwest  Scotch  oil  substituted  Far  West 
oil  for  Midwest  oil  A  considerable 
amount  of  contracting  of  the  1988-80 
crop,  including  the  additional  quantity  of 
Scotch  oil  recommended  at  the  July  6, 
1968,  meeting,  has  occurred.  In  order  to 
meet  the  anticipated  increase  in  trade 
demand,  a  higher  salable  quantity  and 
allotment  percentage  for  Scotch  oil  were 
required. 

At  their  August  10, 1968,  meeting,  the 
Committee  unanimously  voted  to  make 
more  Scotdi  spearmint  oil  available  to 
the  market  by  increasing  the  salable 
quantity  and  allotmoit  percentage.  The 
Committee  therefore  recommended  that 
the  1986-80  Scotch  salable  percentage 
be  increased  from  46  to  53  percent 
resulting  in  an  increase  in  the  salable 
quantity  from  766.387  to  883.011  poimds. 
This  figure,  added  to  die  June  1, 1988. 
carry-in  of  33,881  pounds,  resulted  in  a 
total  available  sapfiy  of  916,802  pounds. 
The  following  table  summarizes  the 
computations  used  in  arriving  at  the 
Committee's  recommendations. 


[Inpounikl 


RMOm. 

Rmsmn- 

RWOfV^ 

^^ 

•%? 

*^°- 

(l)Cary* — 

1S.703 

sajei 

S3.001 

(2)Quw% 

f    l"!*'! 

ff^_ffj4 

600.260 

916.802 

(SjDminUta 

canyoul 

0 

0 

0 

(4)  *rilitili 

vmmt' 

645.300 

706.367 

603.011 

(5)  Tom 

ritotrrant 

bMMtor 

Soolc^ol 

tOOT.OQZ 

1.606.050 

1.006.060 

(6)  ASoSiienl 

(liXlOO)  — 

30 

46 

» 

(7)AdMlKt 

9>im 

6S0.101 

706.367 

003.011 

■SaMSs  quanHy  eguals  kade  demand  minus 
cany-in  and  mm«  an  mionoml  100,000  pounds  of 


Sooicn  oi  c^edsd  lo  be  VMilttle  Irom  SouSi 
Dakota,  wtvcfi  «  outele  ttw  produckon  stm. 

Thus,  the  Department  determined  an 
allotment  percentage  of  53  percent         . 
should  be  established  for  Scotch  ' 

spearmint  oil  for  the  1988-89  maiketing 
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year.  This  percentage  made  available 
9104)92  pounds  of  Far  West  Scotch 
spearmint  oil  to  handlers  of  Far  West 
spearmint  oiL 

In  additioa  at  its  August  IZ 1987, 
meeting,  the  Committee  estimated  trade 
demand  for  Native  spearmint  oil  for  the 
1968-88  marketing  year  to  be  75a000 
pounds.  A  desirable  carry-out  figure  of  0 
pounds  was  adopted  and.  when  added 
to  the  trade  demand,  resulted  in  a  total 
supply  needed  of  750.000  pounds.  The 
Committee  estimated  that  50,000  pounds 
would  be  carried-in  on  June  1. 1968.  This 
amount  was  deducted  from  the  total 
supply  needed  leaving  700.000  pounds  as 
the  salable  quantity  needed.  This 
quantity,  divided  by  the  total  of  all 
allotment  bases  of  14M4.940  pounds, 
resulted  in  37  J  percent  wfaidi  was  the 
computed  allotment  percentage.  This 
figure  was  adjusted  to  38  percent  and 
established  as  die  1968-68  Native 
allotment  percentage  which  resulted  in  a 
1968-88  salable  quantity  of  701.077 
pounds  based  on  the  estimated  total 
base  of  1,844.940  pounds. 

The  1968-69  salable  percentage  of  38 
percent,  when  applied  to  the  revised 
total  allotment  base  of  1,841330  pounds, 
gave  a  1968-88  salable  quantity  of 
ee9,7t)5  pounds.  Since  all  growers  will 
either  produce  their  individual  salable 
quantity  or  fiU  any  defidendes  widi 
reserve  pool  oil  the  total  salable 
quantity  which  will  be  available,  when 
this  figure  is  combined  with  the  actual 
carry-in  on  fune  1. 196&  is  703,107 
pounds,  and  is  the  total  supply  available 
for  the  1968-88  marketing  year.  Carry-in 
on  June  1. 1968.  was  3,402  pounds  of 
Native  oil  wliich  was  lower  than  the 
Committee  had  estimated. 

Extensive  surveys  of  growers  and 
buyers  led  the  Committee  to  an  estimate 
of  610,479  pounds  as  the  amount  of  the 
1968-66  total  available  supply  that  was 
committed  to  the  market  lliis  was  the 
highest  amount  that  has  been  sold  or 
committed  to  be  sold  at  that  time  of  the 
year.  When  the  estimated  amount  that  is 
committed  to  the  market  of  610,479 
pounds  is  deducted  from  the  total  supply 
available  of  703,107  pounds,  the  result  of 
92.628  pounds  is  the  amount  that  is 
currently  available  to  the  market  This 
was  considered  by  the  Committee  to  be 
less  than  is  desirable  for  this  early  in  the 
marketing  year.  In  order  to  meet  the 
antidpated  increase  in  trade  demand,  a 
higher  salable  quantity  and  allotment 
percentage  for  Native  oil  was  required. 
The  Committee  recommended 
increasing  the  salable  percentage  by  5 
percent  from  38  to  43  percent  thus 
making  an  additional  92.067  pounds 
(0l06x  1341.330  pounds  which  is  the 
aitrent  total  allotment  bases  for  Native 


oil)  available  to  the  market  The 
Committee  dedded  that  this  figure  could 
meet  immediate  needs  while  assuring 
growers  diat  a  burdensome  supply 
would  not  be  put  on  the  market  The 
Committee  therefore  recommended  that 
the  1968-88  Native  salable  percentage 
be  increased  from  38  to  43  percent 
resulting  in  an  increase  in  the  salable 
quantity  from  688,705  to  791.772  pounds. 
This  figure  added  to  the  June  1. 1968. 
cany-ln  of  3,402  pounds  resulted  in  a 
total  available  supply  of  795.174  pounds. 
The  following  table  summarizes  the 
oomputatioos  used  in  arriving  at  the 
Conunittee's  recommendations. 
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Thus,  dM  Department  determined  an 
aOotment  percentage  of  43  percent 
should  be  established  for  Native 
speannint  oil  for  the  1968-86  marketing 
year.  This  percentage  made  available 
796.174  pounds  of  Far  West  Native 
speannint  oil  to  handlers  of  Far  West 
spearmint  oil 

An  interim  final  rule  establishing 
those  allotment  percentages  and  salable 
quantities  was  issued  on  September  28. 
1968.  and  was  published  in  die  Federal 
Ragistar  on  September  3a  1966  (53  FR 
38281).  Comments  were  solidted  from 
interested  persons  through  October  31. 
1968.  No  comments  were  received  Thus 
the  allotment  percentages  and  salable 
quantities  as  established  by  that  interim 
final  rule  are  adopted  without  change. 

Based  on  available  information,  tne 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  induding  that 
contained  in  the  final  rule  published  in 
the  March  1. 1966.  issue  of  die  Federal 
Ragistar  (53  FR  6129)  and  die  interim 
final  rule  published  in  the  August  18. 
igea  issue  of  die  Federal  Ra^rtar  (53  FR 
31281).  in  connection  with  the  initial 
establishment  of  the  salable  quantities 
and  allotment  percentage  for  Scotch  and 
Native  spearmint  oils,  the  Committee's 
recommendation  and  other  information. 


it  is  found  diat  to  amend  S  965.208  (53 
FR  6129)  so  as  to  change  the  salable 
quantities  and  allotment  percentages  for 
Scotch  and  Native  spearmint  oils,  as  set 
forth  below,  will  tend  to  effectuate  the 
dedared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective    . 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  rebeves 
restrictions  on  handlers  by  increasing 
the  quantities  of  Scotch  and  Native 
speaiimint  oils  that  may  be  marketed  for 
the  1968-69  marketing  year,  (2)  it  should 
be  effective  as  soon  as  possible  to 
raable  handlers  to  satisfy  current 
market  needs  for  Scotch  and  Native 
spearmint  oils;  and  (3)  this  final  rule 
adopts  the  provisions  of  the  interim  rule 
without  modification. 

List  of  Subjects  in  7  CFR  Part  985 

Far  West  Marketing  agreements  and 
orders.  Spearmint  oil 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  965  is  amended  as 
follows: 

PART  985— MARKETINQ  ORDER 
REQULATINQ  THE  HANOUNQ  OF 
8PEARyiNT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  dtation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Autbority:  Sees.  1-19. 48  SUt  31,  m 
amended;  7  VS.C.  flOl-674. 


I96&206   [Amendad] 

2.  Accordingly,  the  interim  final  rule 
amending  S  965.206,  which  was 
published  at  53  FR  38281  on  September 
30, 1966,  is  adopted  as  a  final  rule 
without  change. 

NotK  This  sectkm  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Dated:  January  6, 1969. 
Robert  C  Keeoay. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
(FR  Doc  89-533  Filed  1-10-89: 8:45  am] 


CoHimodHy  OwdW  Corporation 
7CFR  Part  1479 

Fors9*  Atilitanco  PioyiMn 

AOSNCV:  Commodity  Credit  Corporation. 
USDA. 

action:  Final  rule. 


r.  This  final  rule  adopts,  with  a 
revision  of  1 1479.e(c],  with  respect  to 
eligible  costs  for  whidi  cost-sharing  is 
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authorized  and  minor  changes  for 
clarity,  the  interim  rule  published  in  the 
Fedenl  Register  on  October  21, 1968,  at 
53  FR  41309  for  the  Forage  Assistance 
Program  (FAP)  provided  for  in  secti<Hi 
103  of  the  Disaster  Assistance  Act  of 
1968  (Pub.  L  100-387). 

DATE:  The  effective  date  of  diis  final  rule 

is  January  11. 1969. 

FON  RIRTMDI  MPOfMIATION  OONTACTt 

James  R.  McMullen,  Director, 
Conservation  and  Environmental 
Protection  Division,  ASCS,  P.O.  Box 
2415,  Washington,  DC  20013;  telephone: 
202-447-6221. 

SUPPLCMOfTARY  MRMMATION:  This 
final  rule  has  been  reviewed  for 
compliance  with  Executive  Order  12291 
and  Department  Regulation  1512-1  and 
has  been  dassified  as  "nonmajor".  It 
has  been  determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effed  on  the  economy  of  $100 
million  or  more.  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal  State,  or  local 
governments,  at  geographic  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  mai^ets. 

The  tide  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Tide — Forage  Assistance 
Program;  Number — 10.FAP;  as  found  in 
the  catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Ad  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rule-making  with  resped  to 
the  subjed  matter  of  this  nde. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  adverse 
impad  on  the  quality  of  the  human 
environment  llierefore,  neither  an 
environmental  assessment  not  an 
environmental  impad  statement  is 
needed.  Copies  of  the  environmental 
evaluation  are  available  upon  written 
request 

This  program/activity  is  not  subjed  to 
the  provisions  of  Executive  Order  12372 
v^ch  requires  intergovernmental 
consultation  with  State  and  local 
ofiidals.  See  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  Uune  24, 1963). 

An  interim  rule,  published  in  the 
Federal  Register  on  October  21, 1988  (53 
FR  41308),  set  forth  the  terms  and 
conditions  for  the  conduct  of  the  Forage 


Assistance  Program  (FAP)  provided  for 
in  section  103  of  the  Disaster  Assistance 
Ad  of  1966  (die  1988  Act)  (Pub.  L  10&- 
387).  No  comments  were  received  with 
resped  to  this  rule.  The  interim  rule  is 
adopted  as  a  final  rule  except  for 
revisions  in  S  14793(c)  and  corrections 
of  minor  typographical  or  organizational 
errors. 

Section  14793(c)  has  been  revised  to 
remove  the  requirement  that  the  costs 
be  "paid"  by  the  eligible  person  to  be 
considered  'Scarred"  for  FAP  purposes. 
This  will  permit  billing  by  third  persons 
to  suffice  and  will  permit  compensation 
for  the  eligible  person's  own  labor  and 
related  costs.  Section  14793(c)  has  been 
revised  in  two  other  respects  as  well  As 
revised,  it  is  specifically  provided  that 
eligible  costs  must  be  "reasonable"  and, 
unless  otherwise  approved  by  the 
Agricultural  Stabiliziation  and 
Conservation  Service,  the  practice  or 
activity  for  which  the  costs  were 
incurred  must  have  been  completed. 
These  revisions  will  allow  for  full 
compensation  within  the  limits  of  the 
1968  Act  They  will  also  avoid 
unnecessary  public  expense. 

list  of  Sublects  in  7  CFR  Part  1479 

Administrative  practices  and 
procedures,  Agreements,  Forage, 
Reseeding  established  pasture.  Cost- 
share  assistance,  and  Drought  damage. 

Final  Rule 

Accordingly,  the  interim  rule 
amending  7  CFR  Part  1479  which  was 
published  at  53  FR  41309-41312  on 
October  21, 1968,  is  adopted  as  a  final 
rule  with  the  following  changes: 

PART  147»-FORAQE  ASSISTANCE 
PROGRAM 

1.  The  authority  dtation  for  Part  1479 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act  as  amended. 
62  Stat  107a  as  amended  1072  (IS  U3.C 
714b  and  714c);  sec.  103  of  the  Disaster 
Assistance  Act  of  1988. 102  Stot  932  (7  U3.C 
1471d  note]. 

$14793    [Amended] 

2.  Section  1479.6(a)  is  amended  by 
adding,  in  the  second  sentence,  a 
comma  after  "and  labor"  and  a  comma 
after  "coimty  committee". 

3.  Section  1479.6(c]  is  revised  to  read 
as  follows: 

•        •        •        •        • 

(c)  EUgible  costs  shall  only  indude 
reasonable  costs  which  have  been 
incurred  for  which  the  eligible  person 
has  presented  adequate  documentation 
and.  except  as  otherwise  authorized  by 
DASCO.  shall  not  indude  costs  for  a 


practice  or  activity  which  has  not  been 
completed. 

4.  Section  14793(f)  is  amended  by 
changmg  "(i)"  to  "(1)". 

$1479.7    [Amended] 

5.  Section  1479.7(c)  is  amended  by 
removing  the  last  sentence  of  that 
paragraph:  by  redesignating  that 
paragraph  as  "(c)(1)";  by  changing  "(1)", 
•(2)".  "(3)",  and  "(4)".  to  read  "{»)",  "(u)", 
"(iii)",  and  "(iv)".  respectively;  and.  by 
adding  a  new  paragraph,  (cK2),  to  read 
as  follows: 

(2)  Federal  State  and  local 
governments  and  agendes  and  political 
subdivisions  thereot  shall  not  t>e 
considered  to  be  eligible  persons  for 
purposes  of  this  part 

$14793    [Amended] 

6.  Section  14793  is  amended  by,  in 
paragraph  (a),  changing  "Application 
for"  to  "Application  for  a";  and.  in 
paragraph  (b)(3),  by  adding  a  comma 
after  "designee". 

Signed  at  Waaliingtaa  DC  on  January  & 
1989. 
MJltaa  Harts, 

Execatire  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc  8»-592  Piled  1-10-80;  8:45  am] 
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Farmar*  Homo  Admlntetratlon 
7  CFR  Part  1951 

Intptontantatioo  ot  kitamal  Ravanua 
Sarvlca  Offaat 

AQCNCv:  Farmers  Home  Administration. 
USDA. 

ACTIOME  Final  rule. 

■UMMAirr,  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  establish  procedures  for 
referring  to  the  Secretary  of  the 
Treasury  delinquent  amounts  owed  to 
FmHA  for  collection  by  offset  against 
Federal  income  tax  refunds.  The 
intended  effed  is  to  strengthen  the 
abibty  of  FmHA  to  colled  deUnqnent 
debts. 

EFFECTIVE  DATE:  January  11, 1969. 

AOORCSS:  The  collection  of  information 
requirements  contained  in  this  rule  will 
be  submitted  to  OMB  for  review  under 
section  3504(b)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  any 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Attention: 
Desk  Officer  for  the  Farmers  Home 
Administration.  Washington.  DC  22053. 
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rom  RjiiTHOi  MFomiA-noN  coirrAcr 

Bob  Nelson.  Mana^ment  Analyst 
telephone  (202)  475-4705.  Fanners  Home 
Administration.  U.S.  Department  of 
A^ailture.  Room  5505.  South 
A^culture  Building.  Washington.  DC 
2025a 

wumMMBtrun  mknoiatioic  This  rule 
has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291.  and  has  been 
determined  "non-major."  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  iimovation.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

PmHA  is  amending  Subpart  C  of  Part 
1961  of  Title  7  of  the  Code  of  Federal 
Regulations  to  establish  procedures  to 
be  followed  to  implement  the  authority 
for  Federal  agencies  to  refer  debts  to  the 
Department  of  the  Treasury  for 
collection  by  offset  against  tax  refunds 
owed  to  individuals.  Tax  refund  offset  is 
authorized  by  31  U.S.C  3720A  and 
Treasury  regulations  at  28  CFR 
301.6402-flT.  Due  to  the  lack  of 
permanent  legislation  allowing  IRS 
offset  FmHA  has  not  published  a 
permanent  rule  in  the  past  However, 
tax  refund  offset  has  recently  been 
extended  for  three  years  and  FmHA 
plans  to  participate  this  year. 

Implementation  of  the  tax  refund 
offset  initiative  in  1968-1969  through 
regulations  is  essential  to  effective 
Federal  debt  collection.  The  IRS  ha* 
established  a  deadline  of  ]anuary  1. 
lOea  for  referral  of  debts  to  be  collected 
by  offset  against  tax  refunds.  By  that 
date.  PmHA  must  have  provided  each 
debtor  whose  account  PmHA  proposes 
to  refer  to  the  IRS  with  a  notice  of 
proposed  offset  and  a  period  of  at  least 
60  days  within  which  to  submit  evidence 
regarding  that  debt  To  complete  this 
process  before  January  1. 1989,  notices 
must  be  sent  before  November  1. 1988. 
Thus,  unless  deadlines  and  other 
procedural  rules  applicable  to  tax 
refund  offset  are  established  before  the 
commencement  of  the  upcoming  tax 
refund  season,  there  is  a  significant 
likelihood  of  substantial  loss  to  the 
Government 

FmHA  is  promulgating  this  regulation 
on  a  final  basis  in  order  to  establish 
procedures  applicable  to  the  collection 


of  debts  by  tax  refund  offset  Publication 
of  these  rt^ations  on  a  final  basis  is 
permissible  under  the  exemption  fivm 
rulemaking  requirements  in  5  U.S.C 
553(b)(A)  as  a  rule  of  agency  procedure. 
In  addition,  for  the  reasons  set  forth 
above.  FmHA  has  determined  that  there 
is  an  immediate  need  for  procedures 
governing  tax  refund  offsets. 

This  document  has  t)een  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G.  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  Pub.  L 
91-190.  cm  Environmental  Impact 
Statement  is  not  required. 

The  collection  of  information 
requirements  contained  in  this  rule, 
specifically  the  requirement  that 
borrowers  produce  doctunents  to 
demonstrate  that  a  debt  is  not  owed  or 
is  not  subject  to  offset  will  be  submitted 
to  OMB  for  review.  We  estimate  that  600 
borrowers  will  submit  such 
documentation  and  the  time  required 
will  be  15  minutes  per  borrower,  a  total 
of  150  hours. 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  (No. 
10.410]  Low  Income  Housing  Loans 
(section  502  Rural  Housing  Loans).  For 
the  reasons  set  forth  in  the  Fmal  Rule 
and  related  Notice(s)  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115.  June  24, 1983:  or 
48  FR  54317.  December  1. 1983).  this 
activity  is  excluded  from  the  scope  of 
Executive  Order  12372  requiring 
intergovernmental  consultation  with 
State  and  local  officials. 

FmHA  amends  its  regulations  to 
establish  procedures  the  Agency  will 
follow  to  implement  the  authority  for 
Federal  agencies  to  refer  delinquent 
amounts  to  the  Department  of  the 
Treasury  for  collection  by  offset  against 
tax  refunds  owed  to  named  persons. 
(See  31  U.S.C  3720A).  Under  this 
authority,  the  Internal  Revenue  Service 
(IRS)  may  collect  debts  referred  by 
Federal  agencies  through  offset  against 
refunds  thiat  would  otherwise  be  made 
to  delinquent  debtors. 

IRS  regulations  require  that  debts  be 
reported  to  a  credit  bureau  before 
referral  for  offset  FmHA  will  publish  a 
regulation  permitting  credit  bureau 
reporting  of  borrowers  before  referral  to 
IRS. 

List  of  Subjects  in  7  CFR  Part  1981 

Account  servicing.  Accounting.  Credit 
Loan  Programs — ^Agriculture.  Low  and 
moderate  income  housing  loans — 
Servicing. 


Therefore.  Chapter  XVm,  Title  7. 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1951— 8CRVICINQ  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Audiocity:  7  U.S.C  1988. 42  U.S.C  148a  5 
U.S.C  301.  7  CFR  2.23  a  7  CFR  Z.7a 

Subpart  C-Offtet  Of  Federal 
Payments  to  FmHA  Borrowers 

2.  Subpart  C  is  amended  by  adding 
iS  1951.121  through  1951.127  to  read  as 
follows: 

11981.121    Intsmal  Rsvenus  Ssrvlce  (IRS) 


The  IRS  can  reduce  a  taxpayer's 
overpayment  of  tax  by  the  amount  of 
any  legally  enforceable  debt  owed  to  a 
Federal  agency.  This  subpart  establishes 
procedures  to  implement  IRS  offsets.        | 
Borrowers  referred  to  IRS  for  offset  wiU 
continue  to  be  serviced  as  required  by 
{ 1951.312  of  Subpart  G  of  Part  1951  of      \ 
this  chapter. 

f  1961.122    FInencs  Office  scfesnioQ. 

The  FmHA  Fmance  Office  will 
perform  an  initial  computer  screening  to 
identify  accounts  potentially  eligible  for 
IRS  offset  FmHA  field  offices  will 
further  screen  these  accounts  based  on    , 
the  eligibility  criteria.  The  Finance 
Office  will  determine  the  appropriate 
date  for  this  screening  based  on  IRS 
deadlines.  All  overdue  accounts  except 
those  in  one  or  more  of  the  following 
categories  are  potentially  eligible  for  IRS 
offset 

(a)  Account  is  less  than  3  monthly 
payments  overdue  (or,  for  annual 
payment  borrowers,  the  equivalent  of 
less  than  3  monthly  payments  overdue) 
or  more  than  9  years  delinquent 

(b)  Account  has  a  banloiiptcy  action 
pending  (BAP). 

(c)  Account  has  a  foreclosure  action 
pending  (FAP). 

(d)  Account  has  a  transfer  pending 
(TP). 

(e)  Account  has  a  voluntary 
conveyance  pending. 

(f)  Account  has  been  accelerated. 

(g)  Account  is  subject  to  approved 
adjustment  (SAA). 

(h)  Account  has  a  current  moratorium. 

(i)  Accoimt  has  a  suspend  code. 

(j)  Account  is  overdue  by  less  than 
$25. 

(k)  Account  has  a  total  unpaid 
balance  (principal  and  interest)  that  is 
less  than  $100. 

(I)  Account  has  been  referred  to  a         i 
collection  agency,  returned  from  a  | 
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collection  agency  or  coded  collection 
only. 

(m)  Account  has  a  loan  that  is  ahead 
of  schedule  and  the  net  amount  overdue 
is  less  than  3  monthly  payments,  or  the 
equivalent  of  3  monthly  payments  for 
annual  payment  borrowers. 

(n)  Account  has  an  Additional 
Payment  Agreement  (APA)  in  effect  and 
payments  under  the  APA  are  less  Hian  3 
months  overdue. 

(o)  Borrower  is  a  Federal  employee,  a 
member  of  the  active  reserve,  or  an 
employee  of  the  U.S.  Postal  Service.  IRS 
regulations  require  salary  offset  to  be 
used  against  these  individuals  in  lieu  of 
IRS  offset 

(p)  Account  is  eligible  for  debt 
settlement  The  County  Office  will 
immediately  initiate  debt  settlement  in 
accordance  with  Subpart  B  of  Part  1956 
of  this  chapter. 

(q)  Borrower  has  been  discharged  in 
bankruptcy  but  has  not  reaffirmed  debt 

f  1961.123    Rsld  Office  scf—nlnQ. 

Accounts  determined  by  computer 
screening  in  the  Finance  Office  to  be 
potentially  eligible  will  be  referred  to 
the  IRS  and  to  the  appropriate  FmHA 
County  Office  for  review.  If  the  County 
Office  is  aware  that  any  account  should 
be  removed  for  any  of  die  above 
reasons,  the  County  Office  will  remove 
the  account  in  accordance  with  the 
instructions  accompanying  the  list 
Borrowers  who  are  removed  by  the 
County  Office  will  not  receive  an  offset 
letter,  and  no  further  action  is  necessary 
concerning  borrowers  removed.  The 
Finance  Office  will  remove  those 
accounts  identified  as  ineligible  by 
County  Offices  and  provide  this 
information  to  IRS  in  accordance  with 
IRS  deadlines  and  procedures. 

{1961.124    NoMce  to  borrowers. 

The  Finance  Office  will  send  FmHA 
Form  Letter  1951-6  to  each  borrower 
who  still  appears  to  be  eligible  for  IRS 
offset  after  County  Office  screening  and 
a  computer  screening  using  the  latest 
account  information  that  is  available. 
This  letter  must  be  mailed  to  ensure  that 
borrowers  receive  their  letters  no  later 
than  November  1.  Borrowers  will  have 
until  January  1  (60  days  from  November 
1)  to  provide,  in  writing,  to  the  County 
Supervisor  evidence  that  their  debt  is 
not  at  least  3  months  delinquent  or  that 
the  debt  is  not  legally  enforceable. 
Borrowers  who  reduce  their  debt  to  3 
months  or  less  overdue  during  this  60- 
day  period  will  not  be  offset 


{1951.125 

requests  net  to  exerdss  IRS  offset 

If  a  borrower  responds  to  FmHA  Form 
Letter  1951-6  within  60  days  from  the 


date  of  receipt  the  County  Supervisor 
will  review  the  borrower's  reasons  for 
believing  that  the  debt  is  either  not  more 
than  3  months  overdue  or  is  not  legally 
enforceable.  After  such  determination, 
the  Coimty  Supervisor  will  send  the 
borrower  FmHA  Form  Letter  1951-7 
advising  the  borrower  if  offset  will  be 
exercised. 

{1951.126    Final  rvferrsi  to  IRSb 

All  accounts  not  eliminated  will  be 
sent  to  IRS  for  offset  and  a  list  of  those 
accounts  sent  to  each  appropriate 
County  Office.  Prior  to  referring  the 
account  to  the  IRS  for  offset  the  debt 
must  have  been  reported  to  a  consumer 
reporting  agency  pursuant  to  FmHA 
regulations  governing  such  reporting. 
Each  Coimty  Office  will  review  the  list 
upon  receipt  and  submit  Form  FmHA 
1951-43,  "Accounts  to  be  Removed  from 
IRS  Offset"  in  accordance  with  the  FMI 
for  that  form.  The  list  of  borrowers  will 
be  reviewed  each  week  and.  if  any  of 
the  events  listed  under  { 1951.122  of  this 
subpart  occurs.  Form  FmHA  1951-43 
will  be  submitted  immediately.  This 
weeldy  review  will  continue  until 
September  1  for  the  previous  year's 
submission,  or  until  action  has  been 
taken  on  each  accouiit  (offset  or 
removal). 

{1951.127    Procesame  Of  smounts  Offset 

After  IRS  effects  an  offset  IRS  wiU 
notify  the  Finance  Office.  The  Finance 
Office  will  deduct  an  amount  equal  to 
IRS'  processing  costs  frt>m  the  amount 
offset  to  reimburse  the  Agency  for  the 
cost  of  processing  the  offset  and  will 
credit  the  borrower's  amoimt  for  the 
amount  remaining  and  will  notify  the 
appropriate  County  Office.  The  County 
Supervisor  will  carefully  review  the  list 
to  ensure  that  any  borrower  who  would 
have  been  eliminated  frtim  offset  due  to 
the  provisions  of  8 1951.122  of  this 
subpart  was  not  subjected  to  an  offset 
If  the  offset  was  not  correct  the  County 
Supervisor  will  immediately  notify  the 
Finance  Office  of  any  such  offsets  using 
FmHA  Form  Letter  1951-5.  This  Form 
Letter  will  be  processed  by  the  Finance 
Office  and  a  refund,  including  the 
processing  fee,  will  be  sent  to  the 
borrower.  If  the  offset  is  correct  Finance 
and  County  Office  records  will  be 
adjusted  accordingly. 

Date:  December  22, 196a 
La  Verne  Ausman, 

Acting  Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  89-583  Filed  1-10-89;  8:45  am] 

BUMS  COOC  S41S-t7-« 


Animal  and  Plant  Healtti  Inepection 
Service 

(Docket  Na  87-182] 

9CFRPart92 

Importation  of  Animale 

AOCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Fmal  rule. 


;  We  are  amending  the  animal 
importation  regulations  by  removing  all 
references  to  "Deputy  Administrator" 
and  replacing  them  with  references  to 
"AdmiJaistrator".  We  are  also  removing 
all  references  to  "Veterinary  Services" 
and  replacing  them  with  references  to 
"Animal  and  Plant  Health  Inspection 
Service".  These  changes  are  necessary 
to  clarify  that  authority  under  these 
regulations  is  held  by  the  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  and  not  by  the  Deputy 
Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service.  We  are  also  making  several 
other  nonsubstantive  changes  to  ensure 
that  the  regulations  are  clear  and  terms 
are  used  in  a  uniform  and  consistent 
manner. 
EFFECnvt  date:  January  11. 1989. 

FOR  RIRTNCR  ayOHMATlOW  CONTACT: 
Helene  R.  Wright  Chief.  Regulatory 
Analysis  and  Development  APHIS, 
USDA.  Room  866,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782; 
301-436-8682. 

aUPPtEMENTARV  WIFOmiATlON:  The 

regulations  in  9  CFR  Part  92  concern  the 
importation  into  the  United  States  of 
certain  animals,  birds,  poultry,  and 
pigeons.  These  regulations  were  written 
before  publication  of  this  document  and 
they  imply  that  the  Deputy 
Administrator,  Veterinary  Services,  of 
the  Animal  and  Plant  Health  Inspection 
Service,  is  the  official  responsible  for 
various  decisions  under  these 
regulations.  However,  this  is  not  correct 
Authority  and  responsibility  belongs  to 
the  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

Therefore,  to  clarify  the  regulations 
with  respect  to  the  Administrator's 
authority  and  responsibility,  we  are 
making  nonsubstantive  changes  in  the 
regulations.  We  are  removing  all 
references  to  "Deputy  Administrator" 
and  replacing  them  with  references  to 
"Administrator",  and  removing 
references  to  "Veterinary  Services"  and 
replacing  them  with  references  to 
"Animal  and  Plant  Health  Inspection 
Service".  We  are  also  adding  a 
definition  of  "Animal  and  IHant  Health 
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Inspection  Service,"  and  deleting  the 
definition  of  "Deputy  Administrator." 

We  are  also  making  other 
nonsubstantive  changes  in  the 
regulations.  We  are  amending  the 
reference  in  8  92.17  of  the  regulations  to 
"Veterinary  Services"  of  foreign 
governments.  We  are  changing  the 
captial  letters  in  "Veterinary  Services" 
to  lower  case,  to  eliminate  any 
confusion  with  the  administrative  unit  of 
the  Animal  and  Plant  Health  Inspection 
Service  known  as  "Veterinary  Services." 
In  addition,  we  are  amending  the 
reference  in  the  regulations  to 
"Veterinary  Services  quarantine 
facility"  (S  92.2a)(2))  to  read  "USDA- 
operated  quarantine  facility."  With 
these  changes,  all  references  in  the 
regulations  to  these  facilities  will  be 
uniform.  Also,  we  are  amending 
i  92u:(i)(2)(iii)(A)  to  change  the 
reference  to  "Veterinary  Services"  to 
read  "the  Department"  This  amendment 
conforms  the  wording  of  the  text  to  the 
wording  of  footnote  4,  which  refers  to 
breed  associations  and  recordkeeping 
systems  approved  by  "the  Department" 

Executive  Order  12291  and  Regulatocy 
FlexibUityAct 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  efiect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Making  the  nonsubstantive  wording 
changes  described  in  this  document  %vill 
have  no  e£fect  on  importers,  quarantine 
facility  operators,  or  any  other  persons 
outside  of  the  Animal  and  Plant  Health 
Inspection  Sarvica. 

Under  these  draunstancea.  ttw 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  oo  a 
substantial  number  of  small  entities. 


EffecdveOat* 

Determining  the  official  responsible 
for  decisions  made  under  these  animal 
importation  regulations  is  a  matter  of 
internal  Agency  management  Therefore, 
neither  a  general  notice  of  proposed 
rulemaking  nor  a  ao^iay  delay  in 
effective  date  is  required  under  5  U.S.C 
553.  Accordingly,  this  regulation  is 
effective  upon  publication. 

Paperwock  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwoik 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 

Executive  Order  12372 

These  programs/activities  under  9 
CFR  Part  92  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.025  and  are  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  widi 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  Uvestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

Accordingly,  we  are  amending  9  CFR 
Part  92  as  follows: 

PART  92-UIPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPINQ  CONTAINERS  THEREON 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Anthoclty:  7  U.S.C  1622;  18  U.S.C  1308;  21 
U.S.C  102-106:  111,  134a,  134b,  134c,  134d 
134L  and  135: 31  VSXl  9701: 7  CFR  X17,  {.St 
and  ynJld). 

192.1    [Amended] 

2.  In  1 92.1.  the  definition  of  "Deputy 
Administrator,  Veterinary  Services"  is 
removed  and  the  definitions  of 
"Accredited  veterinarian", 
"Department",  "Inspector",  "Port 
veterinarian",  and  "Recognized 
slaughtering  establishment"  are  revised 
to  read  as  follows: 


cooperative  state-federal  disease  control 
and  eradication  programs. 

Department.  The  United  States 
Department  of  Agriculture  (USDA). 

Inspector.  An  employee  of  the  Animal 
and  Plant  Health  Inspection  Service 
authorized  to  perform  duties  required 
under  this  Part 

•  •       •       •       • 

Port  Veterinarian.  A  veterinarian 
employed  by  the  Animal  and  Plant 
Health  Inspection  Service  to  perform 
duties  required  under  this  Part  at  a  pott 
of  entry. 

•  *        ft        •        * 

Recognized  slaughtering 
establishment  *  An  establishment  where 
slaughtering  operations  are  regularly 
carried  on  under  federal  or  state 
inspection  and  which  has  been 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service  to  receive 
animals  for  slaughter  under  this  Part 


{•2.1    [Amended] 

3.  In  8  92.1,  a  definition  of  "Animal 
and  Plant  Health  Inspection  Service"  is 
added,  in  alphabetical  order,  to  read  as 
follows: 

•        ft        ft        «        ft 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (APHIS  or 
Service.) 


892.2   [Amended] 

4.  In  8  02.2.  paragraph  (i)(2)(iii]  (A), 
remove  the  words  "Veterinary  Services" 
and  add  the  words  "the  Department"  in 
their  place. 

5.  In  8  92.2,  paragraph  U)(2).  remove 
the  words  "Veterinary  Services"  and 
add  the  words  "USDA-operated"  in  their 
place. 

892.21    [Amended] 

6.  In  8  92.2a,  paragraph  (a],  remove 
the  words  "of  the  Division". 


Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisioiu  of  Part  161  of  this  title  to 
perform  functions  specified  in  Parts  1, 2. 
3,  and  11  of  Subchapter  A,  and 
Subchapters  B,  C  and  D  of  this  chapter, 
and  to  perform  functions  required  b^ 


892.4    [Amended] 

7.  In  8  92.4,  paragraph  (a](4)(i),  remove 
the  words  "Veterinary  Services"  and 
add  the  word  "USDA"  in  their  place. 

&  In  8  92.4,  paragraph  (a)(10)(iv)(B). 
remove  ",  Animal  and  Plant  Health 
Inspection  Service"  in  the  third  and 
fourth  sentences. 


'  The  nam*  of  r«f«iyiiiad  lUngblering 
MUblUhmnto  appravad  mdor  tkia  Put  may  b« 
obtaiaad  fram  the  Area  Veterinarian  in  Charga, 
Vatertaaiy  Sarvloaa.  for  the  aUto  of  deatiaatten  of 
dkaahipaaaL 
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9.  In  8  92.4,  paragraph  (c)(1),  second 
sentence,  remove  &e  words  "with 
Veterinary  Services"  and  add  the  words 
"with  APHIS"  in  their  place. 

892.9   [Amended] 

10.  In  8  92.8,  paragraph  (a),  remove  the 
words  "of  Veterinary  Services". 

892.11    (Amended] 

11.  In  8  92.11,  paragraph  (d)(l)(Tv). 
sentence  2,  remove  the  words  "Deputy 
Administrator.  Veterinary  Services," 
and  add  the  word  "Administrator,"  in 
their  place;  and  remove  the  words 
"notified  by  Veterinary  Services"  and 
add  the  words  "notified  by  AHilS"  in 
their  place. 

12.  In  8  92.11.  paragraph  (d)(2), 
sentence  3,  remove  the  words 
"Veterinary  Medical  Officer  of 
Veterinary  Services"  and  add  the  words 
"Veterinary  Medical  Officer  of  APHIS" 
in  their  place. 

13.  In  8  92.11,  paragraph  (f)(7)(iii), 
"Cooperative  and  Trust  Fimd 
Agreement"  titie  paragraph,  remove  ", 
Veterinary  Services". 

S9Z16    [Amended] 

14.  In  8  92.16,  remove  the  words 
"Deputy  Administrator,  Veterinary 
Services"  and  add  the  word 
"Administrator"  in  their  place. 

$92.17    [Amended] 

15.  In  8  92.17,  remove  the  words 
"Veterinary  Services  of  the  national 
government"  and  add  the  words 
"veterinary  services  of  the  national 
government". 

992.27    [Amended] 

16.  In  8  92.27,  paragraph  (a),  remove 
the  words  "obtain  fiom  Veterinary 
Services  an  import  permit  as  provided  in 
8  92.4:  Provided.  That  the  Deputy 
Administrator,  Veterinary  Services." 
and  add  the  words  "obtain  from  APHIS 
an  import  permit  as  provided  in  8  92.4: 
Provided.  That  the  Administrator,"  in 
their  place. 

§92.39    [Amended] 

17.  In  8  92.39,  remove  the  word 
"Deputy"  and  add  the  word 
"Administrator"  in  its  place. 

§92.41    [Amended] 

18.  In  8  92.41,  paragraph  (a)(5),  remove 
the  words  "Administrator,  Veterinary 
Services,"  and  add  the  word 
"Administrator"  in  their  place:  and 
remove  the  words  "applicants  and 
Veterinary  Service  personnel"  and  add 
the  words  "applicants  and  APHIS 
personnel"  in  their  place. 


19.  In  8  92.41,  paragraphs  (c)(3)(i)  and 
(c)(3)(ii),  remove  the  words  "Veterinary 
Services'  employees"  and  add  the  words 
"APHIS  employees"  in  their  place. 

20.  In  8  92.41,  paragraph  (c)(3)(iv) 
remove  the  words  "a  Veterinary 
Services  protocol"  and  add  the  words 
"an  APHIS  protocol"  in  their  place. 

21.  In  §92.41,  paragraph  fd),  in  the 
Cooperative  cmd  Trust  Funo  Agreement 
in  the  heading  remove  "Veterinary 
Services";  in  the  first  paragraph  remove, 
"Veterinary  Services";  and  in  the 
signature  block  remove  the  following: 
"Date 


Coopers  tor. 
Date   


Director,  NPPS.  VS." 

and  add  the  following  in  its  place: 


"Date 

Cooperator 

Date 


(Signature  of  authorized  APHIS  cfBdal)  

(Title  of  signing  official)"  

§§  92.2.  92A  92.4. 92.5, 92.9, 92.1, 92.1 1. 
92.12, 92.17, 92.20, 92.21. 92.2S,  92.27, 92.29, 
92.30,  92.33,  92.34,  92.36.  92.41,  and  9Z42 
[Amended] 

22.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  92  remove  the 
word  "Deputy"  in  the  following  places: 

(a)  Section  92.2  (a);  (c)(1);  (c)(2)(ii): 
(c){3)(ii);  (c)(3)(u),  footnote  2;  (c)(3)(iii): 
(d),  footnote  3;  {d)(l)(U);  (d)(3)(v): 
(i)(2)(i):  (j)(2);  and  (j){2).  footnote  6; 

(b)  Section  92.3(g),  footnote  1:  and  (h); 

(c)  Section  92.4  (a)(3];  (a)(4)(iv)(B); 
(a)(5)(i);  (a)(6)(i);  (a)(7);  (a)(8)(i);  (a)(9)(i): 
(a)(10)(i);  (a)(10)(iii);  (a)(10)(iv)(A): 
(a)(lt))(iv)(B);  (c)(1);  (c)(3),  "Agreement" 
paragraph  #1;  (c)(3),  "Agreement" 
paragraph  #2;  (d)(l)(iii):  (d)(4):  and 
(d)(6); 

(d)  Section  92.5(a)(3): 

(e)  Section  92.6(c); 

(f)  Section  92.8(a): 

(g)  Section  92.11  (b)(1);  (c)(1):  (c)(2): 
(d)(l)(iii);  (d)(l)(iii),  foobiote  1;  (d)(l)(iv); 
(d)(2);  (d)(3)(i),  foobiote  2;  (d)(3)(ui)P): 
(e);  (f);  (f),  footnote  3;  (f)(3)(u)(E);  (f)(4): 
(n(5)(i):  (n(5)(iii);  (n(5)(vi);  (f)(6)(i): 
(f)(6)(iv);  (f)(7){i);  (f)(7)(ii);  (f)(7)(iu), 
"Cooperative  and  Trust  Fimd 
Agreement"  paragraph  (A)(4);  (f)(7)(iii), 
"Cooperative  and  Trust  Fund 
Agreement"  paragraph  (A)(12); 
(f)(7)(iii),  "Cooperative  and  Trust  Fund 
Agreement"  paragraph  (A)(14),  second 
paragraph;  (f)(7)(iii],  "Cooperative  and 
Trust  Fund  Agreement"  paragraph 
(B)(6);  and  (f)(7)(iii),  "Cooperative  and 
Trust  Fund  Agreement"  paragraph 
(B)(7): 

(h)  Section  92.12  (a):  (b); 


(i)  Section  92.17; 

(j)  Section  92.20(8); 

(k)  Section  92.21(b); 

(1)  Section  92.25(e): 

(m)  Section  92.27(c); 

(n)  Section  92.28  (a);  (c);  and  (d); 

(o)  Section  92.30; 

(p)  Section  92.33(a); 

(q)  Section  92.34  and  92.34,  footnote  7; 

(s)  Section  92.36(c); 

(t)  Section  92.41  (a)(1);  (a)(5):  (c)(2); 
(c)(4);  (c)(5);  (d).  "Cooperative  and  Trust 
Fund  Agreement"  Part  L  paragraph 
A.l.bn  (d),  "Cooperative  and  Trust  Fund 
Agreement"  Part  II,  paragraph  A.l.b.: 
(d),  "Cooperative  and  Trust  Fund 
Agreement"  Part  n,  paragraph  A.7.;  and 
(d),  "Cooperative  and  Trust  Fund 
Agreement"  Part  II,  paragraph  AA4  and 

(u)  Section  92.42  (a)(1);  (a)(4);  (a)(5); 
(a)(6);  (a)(7);  (b)(l){iv):  (b)(2)(vii), 
footiiote  16:  (b)(3Mi):  (b)(4)(u):  (b)(4)(iii): 
(b)(4)(vi):  (b)(4)(viii):  and  (b)(4)(xi). 

88  92.2, 924. 92.4, 92.9, 92.11. 92.12, 92J0, 
and  92.42    [Amended] 

23.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  92  remove  the 
words  "Administrator,  Veterinary 
Services."  and  add,  in  their  place,  the 
word  "Administrator."  in  the  following 
places: 

(a)  Section  92.2(j)(2),  first 
undersignated  paragraph; 

(b)  Section  92.3(g),  footnote  1; 

(c)  Section  92.4  (a)(7);  (d)(l)(iii);  and 
(d)(4); 

(d)  Section  92.6(c); 

(e)  Section  92.11(d)(2),  first  sentence; 
(f)(7)(iii),  "Cooperative  and  Trust  Fimd 
Agreement"  paragraph  (a)(14),  second 
paragraph; 

(f)  Section  92.12(a),  second  sentence 
and  twelfth  sentence;  and  (b),  second 
sentence  and  eighth  sentence; 

(g)  Section  92.30;  and 

(m)  Section  92.42(a)(4),  fourth  and  fifth 
sentence;  and  (a)(6). 

§§  92A  92.5. 92.12. 92.17. 92.21. 92.27. 
92.29. 92J3,  and  92J6    [Amended] 

24.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  92  remove  the 
words  "Administrator,  Veterinary 
Services"  and  add,  in  their  place,  the 
word  "Administrator"  in  the  following 
places: 

(a)  Section  92.4(c)(1):  (c)(3), 
"Agreement"  paragraph  1:  (c)(3), 
"Agreement"  paragraph  2;  and  (d)(6); 

(b)  Section  92.5(a)(3); 

(c)  Section  92.12(b): 

(d)  Section  92.17; 

(e)  Section  92.21(b); 

(f)  Section  92.27(cV 

(g)  Section  92.28  (a);  (c):  and  (d); 
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(h)  Section  g2.33(a):  and 
(i)  Section  92.36(c). 


(e)  Section  92.24(a);  and 
(Q  Section  92.42(aK4).  second 
sentence. 


2S.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  92  remove  the 
words  "Veterinary  Services,"  from  the 
following  places: 

(a)  Section  92.2  (c)(1):  (c)(2)(U): 
(c)(2)(ii),  footnote  3:  and  (d).  footiiote  4; 

(b)  Section  92.4  (a)(e)(i):  (a)(7): 
(a)(9)(l):  and  (a)(10)(iii): 

(c)  Section  92.11  (cKl):  (c)(2); 
(d)(l](iii]:  (d)(l](iii),  footiiote  1:  (d)(2). 
second  sentence:  (d)(2).  fourth  sentence; 
(d)(3)(i).  footnote  2;  (e);  (fl.  footiiote  3; 
(f)(3)(ii)(E).  second  sentence:  (f)(4):  (f)(5): 
(f)(5)(vi),  third  and  fifth  sentences: 

imm  mmn-  m7m.  mym], 

"Cooperative  and  Trust  Fund 
Agreement"  second  paragraph; 
(f)(7)(iii).  "Cooperative  and  Trust  Fund 
Agreement,**  paragraph  (B)(6);  and 
(n(7Kiii).  "Cooperative  and  Trust  Fund 
Agreement,"  paragraph  (BH7): 

(d)  Section  92.33(a); 

(e)  Section  92.34.  footnote  7; 

(f)  Section  92.4l(d},  "Cooperative  and 
Trust  Fund  Agreement*'  first  paragraph: 
and 

(g)  Section  92.42(a)(4).  first  sentence: 
(a)(7):  (b)(l)(iv):  and  (b)(2)(vii).  footiiote 
16. 

Ht2At^11. 92.12;  tXIS;  and  •2,42 

(AmonoeQj 


28.  In  addition  to  the  amendment  set 
forth  above,  in  9  CFR  Part  92.  remove 
the  words  "Administrator.  Veterinary 
Services."  and  add  in  their  place,  the 
word  "Administrator"  in  the  following 
places: 

(a)  Section  92.4  (a)(4)(ivHB):  (a)(8Hi): 
(a)(10)(i);  (aMlO)(lvKA);  and 
(a)(10)(iv)(B); 

(b)  Section  92.11(d)(lHiv),  first 
sentence;  (dXlMiv),  third  sentence: 
(d)(l)(iv).  fourth  sentence;  (d)(3)(lii)(D): 
and  (f)(5)(iii): 

(c)  Section  92.12(a).  sixth  and  eighth 
sentences; 

(d)  Section  92.25(a): 

(e)  Section  92.41(8X5):  and 

(f)  Section  92.42  (a)(1);  (a)(4).  sixth 
sentence.  (a)(S);  (b](4)(u);  (b)(4Mvi): 
(b)(4)(viU);  and  (b)(4)(xl). 

H  nj,  M.11.  tl-U  tlJO.  92.24,  and  92,42 

(Amenoeaj 

27.  In  addition  to  tlie  amendments  set 
forth  above,  in  9  CFR  Part  92  remove  the 
words  "Veterinary  Services"  from  the 
following  places: 

(s)  Section  92.3(h); 

(b)  Section  92.11  (b)(1):  (IMl):  (OOMi): 
(n(3)(i)(B):  (fM3)(U)(E).  first  sentence: 

(c)  Section  92.12(a),  fourth  sentencr. 

(d)  Section  92.20(8): 


H  92.2, 92.11.  and  •2.4S    (Amended) 

28.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  92  remove  the 
words  "a  Veterinary  Services  inspector" 
and  add,  in  their  place,  the  words  "an 
inspector**  in  the  following  places: 

(a)  Section  92.2(i)(2)(vMH): 

(b)  Section  g2.ll(f)(3)(ii}(E)  and 
(f)(3)(u)(F);  and 

(c)  Section  92.45  (b)(3)(iii);  and 
(b)(3){iv)(B). 

H  92.11  and  92,46   [Amendedl 

29.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  92  remove  the 
words  "a  Veterinary  Services 
veterinarian"  and  add,  in  their  place,  the 
words  "an  APHIS  veterinarian*'  in  the 
following  places: 

(a)  Section  9^11(d)(3)(i);  and 

(b)  Section  92.45(b)(1). 

H  t2Z  924,  «L4,  •2,9, 92.10, 92.11. 9t.12. 
9Z19, 9241, 92,41. 92,42.  and  92.46 

[Amended] 

30.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  92  remove  the 
words  "Veterinary  Services"  and  add.  in 
their  place,  the  word  "APHIS"  in  the 
following  places: 

(a)  Section  92.2(c)(3)(v); 

(b)  Section  92.3(a): 

(c)  Section  92.4.  heading: 

(d)  Section  92.4  (a)(1);  (c)(3). 
"Agreement"  paragraph  #5;  and  (d)(3): 

(e)  Section  92.8  (b):  and  [cf, 

(f)  Section  92.10 

(g)  Section  92.11  (d)(3)(iv):  (f)(3)(ii)(D): 
(f)(3)(iii);  and  (f)(5)(vi).  fourth  sentence: 

(h)  Section  92.12(8),  third,  fourth  and 
fifth  sentences:  and  (b).  third  and  fourth 
sentences; 

(i)  Section  92.19(a): 

U)  Section  92.31(a): 

(k)  Section  92.41  (a)(1);  (c)(6);  (d). 
"Cooperative  and  lYust  Fund 
Agreement"  Part  L  paragraph  A.3.:  and 
(d).  "Cooperative  and  Trust  Fund 
Agreement"  Part  n,  paragrph  A.2.; 

(1)  Section  92.42(bK2)(iv):  and 

(m)  Section  92.45  (b)(3)(i):  (bH3)(i)(B): 
and  (b)(3)(v). 

Done  at  Wajhlagton.  DC  tfaia  Sth  day  of 
January.  1980. 
lamM  W.  Clow. 

Adnunutntor,  Animal  and  Plant  Health 
Inspectjon  Service. 
[PR  Doc  ta-ASa  Filed  1-10-89;  8:46  am] 


DEPARTMENT  OF  THE  T11EA8URY 
Cuatoins  Sorvico 

19  CFR  Part  10 

rrj>,  99-6) 

Cuatoma  Rogulatlona  AmondnMnt 
ConcorrtloQ  Rodprocal  PrfvlloQoa 
Extandod  to  Aircraft  of  Thaiand 


:  U.S.  Customs  Service, 
Deptutinent  of  the  Treasury. 

action:  Hnal  rule. 

•UXWHAWV;  This  document  amends  the 
Customs  Regulations  by  expanding  the 
exemptions  to  which  commercial 
aircraft  registered  in  Thailand  are 
eligible,  to  include  an  exemption  from 
the  payment  of  Customs  duties  and 
internal  revenue  taxes  on  supplies  and 
equipment  withdrawn  &om  Customs  or 
internal  revenue  custody  for  use  by 
aircraft  in  certain  circumstances.  The 
Department  of  Commerce  has  informed 
Customs  that  Thailand  will  now  exempt 
flights  by  U.S.  registered  carriers  from 
duties  and  taxes  on  ground  support 
equipment  in  a  manner  substantially 
reciprocal  to  those  exemption  privileges 
the  United  States  may  provide,  under 
law,  to  operators  of  foreign  registered 
aircraft  Accordingly,  the  United  States 
will  now  exempt  coonnercial  aircraft  of 
Thai  registry  from  the  payment  of  duties 
and  taxes  when  ground  support 
equipment  is  withdrawn  from  Customs 
or  internal  revenue  custody.  Previously, 
the  exemption  has  applied  only  to 
aircraft  supplies  and  did  not  extend  to 
ground  support  equipment 

DATIS:  The  exemption  became  effective 
on  November  16. 1988.  This  regulation  is 
effective  January  11. 1989. 


kTiON  contact: 

William  Lawlor.  Entry  Rulings  Branch. 
U.S.  Customs  Service.  (202)  566-5856. 

SUWUMCNTAIIV  mfomnatmn: 
Background 

Sections  309  and  317,  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1309  and 
1317),  provide  that  foreign-registered 
aircraft  engaged  in  foreign  trade  may 
withdraw  articles  of  foreign  or  domestic 
origin  for  use  as  supplies  (including 
equipment),  ground  equipment 
maintenance  or  repair  of  the  aircraft 
from  Customs  or  internal  revenue 
custody  without  the  payment  of 
Customs  duties  and/or  internal  revenue 
taxes.  This  privilege  is  granted  if  the 
Secretary  of  Commerce  finds  and 
advises  the  Secretary  of  the  Treasury, 
that  the  country  in  which  the  foreign 
aircraft  is  registered  allows 
substantially  reciprocal  privileges  to 
United  States  registered  aircraft  Section 


W^^f'^ 
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10.59(f).  Customs  Regulations  (19  CFR 
10.59(f)),  lists  those  countiies  whose 
aircraft  have  been  found  to  be  entitled 
to  these  privileges. 

In  T.D.  71-138.  the  United  States 
extended  a  partial  exemption  from 
duties  and  taxes  to  Thai  aircraft  In  that 
decision,  the  exemption  from  duties  and 
taxes  was  not  extended  to  ground 
equipment 

In  accordance  with  19  U.S.C  1309(d), 
the  Secretary  of  Commerce  found  and 
conveyed  to  die  Customs  Service,  that 
Thailand  will  now  grant  to  American 
operators  of  U.S.  registered  aircraft, 
exemption  from  customs  duties  and 
related  taxes  on  ground  support 
equipment  except  security  equipment 
needed  to  support  commercial  flights 
into  an  out  of  Thailand,  in  a  manner  that 
is  substantially  reciprocal  to  exemption 
privileges  which  the  United  States  may 
provide,  under  19  U.S.C  1309  and  1317. 
and  under  28  U.S.C  4221.  for  such 
equipment  and  use  by  foreign  registered 
aircraft  operating  into  and  out  of  the 
United  States.  This  finding  became 
effective  on  November  16, 1968.  This 
document  amends  S  10.50(f).  Customs 
Regulations  (19  CFR  10.59(f)).  by 
removing  the  exception  which  had 
appeared  in  the  regulations  which 
indicated  that  Thai  aircraft  were  not 
exempt  from  duties  and  taxes  which 
applied  to  ground  support  equipment 

Authority  to  sign  an  amendment  to 
this  section  has  been  delegated  to  the 
Chief.  Regulations  and  Disclosure  Law 
Branch. 

Executive  Older  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatoiy  Flexibility  Act 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.),  certification  is  not  required 
because  no  notice  of  this  action  is 
necessary. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requiiements 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departure  from  established  policy  or 
procedures  but  merely  announces  the 
granting  of  an  exemption  for  which  there 
is  a  statutory  basis,  it  has  been 
determined,  pursuant  to  5  U.S.C. 
553(b)(B).  that  notice  and  public 
procedure  thereon  are  unnecessary.  As 
Thailand  is  extending  exemption 
privileges  regarding  ground  support 
equipment  to  United  States  aircraft  a 


delayed  effective  date  is  not 
appropriate. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  LyndL  Regulations  and 
Disclosure  Law  Kanch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development 

Ust  of  Subjects  in  19  CFR  Part  It 

Customs  duties  and  inspection. 
Imports,  Exports,  Oil  imports.  Petroleum. 

Amendment  to  the  Regulations 

Part  10,  Customs  Regulations  (19  CFR 
Part  10).  is  amended  as  set  forth  below: 

PART  lO-ARnCLES  CONOfTIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
Part  10  and  specific  relevant  authority 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202. 1461. 1«4. 
I486. 1623. 1624.  Section  lase  alao  issued 
under  19  U.S.C  1309. 1317. 

S10J9    (Amended] 

2.  Section  10.59(f).  Customs 
Regulations  (19  CFR  ia5S(f)).  is 
amended  by  deleting,  in  die  column 
headed  "Exceptions,  if  any,  as  noted*', 
opposite  "Thailand**,  the  wording  "Not 
applicable  to  ground  eqtiipment*',  and 
inserting  the  number  of  this  Treasury 
Decision  opposite  "Thailand**  in  the 
column  headed  "Treasury  Decision(s)". 

Dated  January  5. 1988. 
Katiuya  C  Patofson. 

Chief,  Regulations  and  Discloeure  Law 

Branch. 

(FK  Doc  89-549  Filed  1-10-88;  8:45  am] 

aaxsmcooc ' 


19  CFR  Part  10 
rrj>.99-7) 

Cuatoma  ReguMlone  Amendment 
Concerning  Reciprocal  Prtviegea 
Extended  to  Aircraft  of  Tuiltey 

AQCNCV:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTKHC  Fmal  rule. 

SUsmAliv:  This  document  amends  the 
Customs  Regulations  by  adding  Turiiey 
to  the  Ust  of  countries  whose 
commercial  aircraft  are  exempt  frtxn  the 
payment  of  Customs  duties  and  internal 
revenue  taxes  on  supplies  and 
equipment  withdrawn  from  Customs  or 
internal  revenue  custody  for  use  by 
aircraft  in  certain  circumstances.  "The 


Department  of  Commeroe  has  found  diet 
Turkey  will  exempt  U.S.  registered 
aircraft  fnxn  duties  and  taxes  on  aircraft 
supplies  and  support  equipment  in  a 
manner  substantially  reciprocal  to  those 
exemption  privileges  the  United  States 
may  provide,  under  law.  to  operators  of 
foreign  registered  aircraft.  Accordingly, 
the  United  States  will  now  exempt 
commercial  aircraft  of  Turkish  registry 
from  the  payment  of  duties  and  taxes 
when  their  si^iplies  and  ground  support 
equipment  are  withdrawn  from  Customs 
at  internal  revenue  custody.  [ 

DATES:  The  exemption  became  effective 
on  December  5. 1988.  This  regulation  is 
effective  January  11. 1989. 

FOR  RMTMCR  WfOIWIATlOW  CONTACT: 
William  G.  Rosoff.  Entry  Rulings  Branch, 
U.S.  Customs  Service,  (202)  566-5656. 


Background 

Sections  309  and  317.  Tariff  Act  of 
1930,  as  amended  (19  U.S.C  1300  and 
1317).  provide  that  foreign-registered 
aircraft  engaged  in  foreign  trade  may 
withdraw  articles  of  foreign  or  domestic 
origin  for  use  as  suppUes  (including 
equipment),  ground  equipment  or  for 
maintenance  or  repair  of  the  aircraft 
from  Customs  or  internal  revenue 
custody  without  the  pejrment  of 
Customs  duties  and/or  internal  revenue 
taxes.  This  privilege  is  granted  if  the 
Secretary  of  Commerce  finds  and 
advises  the  Secretary  of  the  Treasury 
that  the  country  in  wliich  the  foreign 
aircraft  is  registered  aUows 
substantiaUy  reciprocal  privileges  to 
U.S.  registered  aircraft  Section  10.59(0. 
Customs  Regulations  (19  CFR  10.59(f)). 
lists  those  countries  whose  aircraft  have 
been  found  to  be  entitled  to  these 
privileges. 

In  accordance  with  19  U.S.C  1309(d). 
the  Secretary  of  Commerce  found  and 
conveyed  to  the  Customs  Service. 
effective  December  5, 198a  that  Turkey 
will  grant  to  American  operators  of  US. 
registered  aircraft  exemption  from 
customs  duties  and  related  taxes  on 
aircraft  supplies  and  equipment  needed 
to  support  commercial  aviation  flights 
into  an  out  of  Turkey,  in  a  manner  that 
is  substantially  reciprocal  to  exemption 
privileges  which  the  United  States  may 
provide,  under  19  USC  SS  300  and  317. 
and  under  28  USC  4221.  to  operators  of 
foreign  registered  aircraft  This 
document  amends  S  10.59(f],  Customs 
Regulations  (19  CFR  iaS9(f)).  by 
changing  the  Ust  of  countries  whose 
aircraft  are  exempt  from  the  payment  of 
Customs  duties  and  internal  revenue 
taxes  on  suppUes  and  equipment 
withdrawn  from  Customs  or  internal 
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revenue  cuatody  for  use  by  aircraft  to 
indicate  that  Turkey  has  been  granted 
an  exemption  regarding  aircraft  supplies 
and  ground  support  equipment 

Authority  to  sign  an  amendment  to 
this  section  has  been  delegated  to  the 
Chiet  Regulations  and  Disclosure  Law 
Branch. 

Executive  OnlerUan 

This  document  does  not  meet  the 
criteria  for  a  ''major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Refulatory  Flndbility  Act 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  $eq.),  certification  is  not  required 
because  no  notice  of  this  action  is 
necessary. 

Iiiapi>Ucability  ol  Public  Notice  and 
Delayed  Effective  Date  RequiremenU 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departure  from  established  policy  or 
procedures  but  merely  announces  the 
granting  of  an  exemption  for  which  there 
is  a  statutory  basis,  it  has  been 
determined,  pursuant  to  5  U3.C 
553(b)(B).  that  notice  and  public 
procedure  thereon  are  unnecessary.  As 
Turkey  is  currently  extending  exemption 
privil^jes  regarding  supplies  and  ground 
support  equipment  to  United  States 
ainnft.  a  delayed  effective  date  is  not 
appropriate. 

Dnfliiig  Infannatioa 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development 

List  of  Subfacts  in  It  CFR  Part  It 

Customs  duties  and  inspection. 
Imports,  Exports,  Oil  imports.  Petroleum. 

Aaaendment  to  the  Regulations 

Part  la  Customs  Regulations  (19  CFR 
Part  10),  is  amended  as  set  forth  below: 

PART  10-ARTICLE8  CONDtnONALLY 
FREE.  SUBJECT  TO  A  REDUCED 
RATE.  ETC. 

1.  The  general  authority  citation  for 
Part  10  and  specific  relevant  authority 
continues  to  read  as  follows: 

AoihMttr  19  U.&C  ee.  1202.  i4si.  i4si 

1408, 1623. 1624.  |  lOM  also  issued  nndsr  19 
U.8.C  130B,  1317. 


I10.M   [Amended] 

2.  Section  10aS0(f),  Customs 
Regulations  (19  CFR  iaS0(f)),  U 
amended  by  inserting  Turicey"  in  the 
proper  alphabetical  position  in  the 
column  headed  "Country",  and  the 
number  of  this  Treasury  Decision 
opposite  in  the  column  headed 
"Treasury  Decision(8)". 

Dated:  January  5. 1960. 
Kativyii  C.  Petanon, 

Chief.  Regulations  and  Diacloaun  Law 

Branch. 

[FR  Doc  89-«Sl  Filed  1-10-60: 8:45  am] 


ItCFRPwtIO 
[Ti).tt-«] 

Custonw  RdfluidtiOfW  AfiMnonMnt 
ConodfTunQ  Rddpfocti  PnvfltQM 
Extdnddd  to  Alrcfsft  of  Zambta 

AOdNCV:  U.&  Customs  Service, 
Department  of  the  Treasury. 
ACnoit  Final  rule. 


r  This  document  amends  the 
Customs  Regulations  by  adding  Zambia 
to  the  list  of  coimtries  whose 
commercial  aircraft  are  exempt  from  the 
payment  of  Customs  duties  and  internal 
revenue  taxes  on  supplies  and 
equipment  withdrawn  from  Customs  or 
internal  revenue  custody  for  use  by 
aircraft  in  certain  drcimistances.  The 
Department  of  Commerce  has  found  that 
Zambia  will  exempt  U.S.  registered 
aircraft  fit>m  duties  and  taxes  on  aircraft 
supplies  and  support  equipment  in  a 
manner  substantially  reciprocal  to  those 
exemption  privileges  the  United  States 
may  provide,  under  law,  to  operators  of 
foreign  registered  aircraft  Accordingly, 
the  United  States  will  now  exempt 
commercial  aircraft  of  Zambian  registry 
from  the  payment  of  duties  and  taxes 
when  their  supplies  and  ground  support 
equipment  are  withdrawn  from  Customs 
or  internal  revenue  custody. 
IMTn:  The  exemption  became  effective 
on  March  30, 1988.  This  regulation  is 
effective  January  11, 1989. 

KM  WHTIIUI IWFOWMSTIOW  CONTACT: 
William  Lawlor.  Entry  Rulings  Branch, 
(202)566-5856. 
•UPMBNDITAIIY  MFOmiATION: 

Background 

Sections  300  and  317.  Tariff  Act  of 
1930,  as  amended  (19  U.S.C  1309  and 
1317),  provide  that  foreign-registered 
aircraft  engaged  in  foreign  trade  may 
withdraw  articles  of  foreign  or  domestic 
origin  for  use  as  supplies  (including 
equipment),  groimd  equipment  or  for 
maintenance  or  repair  of  the  aircraft 


from  Customs  or  internal  revenue 
custody  without  the  payment  of 
Customs  duties  and/or  internal  revenue 
taxes.  This  privilege  is  granted  if  the 
Secretary  of  Commerce  finds  and 
advises  Uie  Secretary  of  the  Treasury 
that  the  coimtry  in  which  the  foreign 
aircraft  is  registered  allows 
substantially  reciprocal  privileges  to 
U.S.  registered  aircraft.  Section  10.50(f), 
Customs  Regulations  (19  CFR  20.59(f)), 
lists  those  countries  whose  aircraft  have 
been  found  to  be  entitled  to  these 
privileges. 

In  accordance  with  19  U.S.C.  1309(d), 
the  Secretary  of  Commerce  found  and 
conveyed  to  the  Customs  Service, 
effective  March  3a  1988,  that  Zambia 
will  grant  to  American  operatore  of  U.S. 
registered  aircraft,  exemption  from 
Customs  duties  and  related  tcuces  on 
aircraft  supplies  and  equipment  needed 
to  support  commercial  aviation  flights 
into  and  out  of  Zambia,  in  a  manner  that 
is  substantially  reciprocal  to  exemption 
privileges  which  the  United  States  may 
provide,  under  19  U.S.C.  309  and  317, 
and  under  28  U.S.C.  4221,  to  operators  of 
foreign  registered  aircraft.  This 
document  amends  S  10-59(f),  Customs 
Regulations  (19  CFR  10.59(f)].  by 
changing  the  list  of  countries  whose 
aircraft  are  exempt  from  the  payment  of 
Customs  duties  and  internal  revenue 
taxes  on  supplies  and  equipment 
withdrawn  from  Customs  or  internal 
revenue  custody  for  use  by  aircraft  to 
indicate  that  Zambia  has  been  granted 
an  exemption  regarding  aircraft  supplies 
and  ground  support  equipment. 

Authority  to  sign  an  amendment  to 
this  section  had  been  delegated  to  the 
Chief,  Regulations  and  Disclosure  Law 
Branch. 

Executive  Order  122tl 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  seq.),  certification  is  not  required 
because  no  notice  of  this  action  is 
necessary. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departure  from  established  policy  or 
procedures  but  merely  announces  the 
granting  of  an  exemption  for  which  there 
is  a  statutory  basis,  it  has  been 
determined,  pursuant  to  5  U.S.C. 
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553(b)(B),  that  notice  and  pubUc 
procedure  thereon  are  unnecessary.  As 
Zambia  is  currently  extending 
exemption  privileges  regarding  supplies 
and  ground  support  equipment  to  United 
States  aircraft,  a  delayed  effective  date 
is  not  appropriate. 

Drafting  Infonnation 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 

list  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports,  Exports,  Oil  imports.  Petroleum. 

Amendment  to  the  Regulations 

Part  10.  Customs  Regulations  (19  CFR 
Part  10).  is  amended  as  set  forth  below: 

PART  ID-ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
Part  10  and  specific  relevant  authority 
continues  to  read  as  follows: 

Autiwrity:  19  U.S.C.  66. 1202, 1481. 1484, 
1498, 1623. 1624.  Section  10.59  also  issued 
under  19  U.S.C.  1309, 1317. 


{10.59    [Amended] 

2.  Section  10.59(f),  Customs 
Regulations  (19  CFR  10.59(0).  is 
amended  by  inserting  "Zambia"  in  the 
proper  alphabetical  position  in  the 
column  headed  "Country",  and  the 
number  of  this  Treasury  Decision 
opposite  in  the  column  headed 
"Treasury  Decision(8)". 

Dated:  January  4, 1989. 
Kadityn  C  Peteraon, 
Chief.  Regulations  and  Disclosure  Law 
Branch. 

[FR  Doc.  89-550  Filed  1-10-89;  8:45  am] 
eUJNG  CODE  4«I0.4»-M 


DEPARTMENT  OF  DEFENSE 

Offico  Of  the  Secretary 

32  CFR  Part  65 

(DoO  Directive  1304.19] 

Accession  of  CtwpMns  for  the  MUltary 

AQENCv:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  Part  amends  32  CFR  Part 
65  to  add  the  Appendix  which  should 
have  been  included  in  the  original 
submission.  32  CFR  Part  65  was  printed 


in  the  Federal  Register  on  December  5, 
1988  (53  FR  48898)  as  a  final  rule. 
EFFECnvc  DATC  November  22, 1968. 
FOR  RMTMBI INFORMATIOW  CONTACT: 

Chaplain.  Colonel  John  L  Mann.  USAF. 
Office  bf  the  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel).  Armed  Forces  Chaplains 
Board.  Room  4C759.  Pentagon, 
Washington.  DC  20301-400a  telephone 
202-607-0015. 

SUPPLEMENTARY  information: 
List  of  SubjecU  in  32  CFR  Part  65 

Armed  Forces,  Chaplains. 

Accordingly,  32  CFR  Part  65  is 
amended  as  follows: 

PART  6M  AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Autlxirity:  10  U.S.C  532.  591,  and  EO  9397, 
3  CFK  194^1948  Comp..  p.  283. 

2.  Appendix-Ecclesiastical  Endorsing 
Agent  Certification  is  added  to 

UblBynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
January  6, 1989. 

BUJJNG  COOC  3«10-01-M 
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Appendix— EcdeMiMtical  Endorsiiig  Agent  CeitifiGation. 


ECCLESIASTICAL   ENDORSING   AGENT  CERTIFICATION 


Form  Approved 

OMS  Mumter  0704  Oi  90 

(Mpinttanil.  1990 


t  na««<iiii  MMt  bur«tn  tUNHM*  o>  •>>«  ottwr  «M«i  of  tlHt  coifcciieii  cf 
mtymunm  Omvimm  txa  ixpom.  i>is  i«f«monO«>HH>g»M>n.  twt* 


Prhfa<v  Act  Stetement 

OUTWOeiTY:  Titl«  10.  Unit«d  SUt«$  Cod«,  $«Ction«  $3J  and  $91;  and  £0«M7.  Nov«fnb«f  1943  (SSN) 

pmypSI:  To  ctftify  ttt«  prof««ton«t  qu«lihc«tions  of  dcfgy  for  appotntm«nt  m  th«  Military  Scrvxtt 

tOUTWt  USI:        Th«  form  «  an  •nvnttal  t<«m«nt  of  •  eh«pi*n'i  prof««ston«l  qu«lifi«»t>oo»  and  will  become  part  of  a  chaplatrt's  milrtary 


OHdOmH:         Voluntary;  howavar.  failure  to  provide  all  tt»e  mformatioo  requested  may  jiqmficantiy  delay  the  processing  of  this 

endorsement  


FROM: 


TO: 


a    TYPCO  Oil  PKINTEO  NAME  Of  ENOOfKING 
AGENCY 


a.  CHIEF  Of  CHAPVAINS 
(Xapprppriantfetoc*; 


(1)    Army 


{2)    Navy 


(3)    Air  Force 


b  AOORESS  (Street  Cly,  Utf.  tndZip  Codif) 


b.  AOOftESS  (Street  Cty,  State.  sndZip  Codt) 


S.  A^nKAIIT  MKMMATKM 


a  TYPED  0«  MbNTEO  NAME  (iMt  f<nt  MUWt  ftiitiaO 


b  SOOAL  SECURITY  NUMSER<SSN) 


c.  TELEPHONE  NUMBER 
(kidMt  Area  Codt} 


d  AXX>RESS  (Street  Oiy.  Sut».  snUZip  Codb) 


e.  NUMBER  Of  YEARS  APPLICANT  HAS  COMPLETED  ACTIVE 
PHOfESSlOfKAL/ PASTORAL  EXPERIENa  (att^  coinphting 
tht  rtquirtmtna  for  th»  Chaptainq/). 


f     NUMBER  Of  YEARS  APPLICANT  HAS  COMPLETED 
PRIOR  ACTIVE  COMMISSIONED  OfKER  SERVICE. 


a-  APPLICATION  B  FOR  (Xom) 


(1)    Inactive  Reserve 


(2)    Ertended  active  duty 


(3)    Appointment  to  regular  commmxyn*^  officer 


(4)    Appointment  to  National  Guard 


4.  ENDORSER  MfORMATICM 


a    AS  THE  AUTHORIZED  ENDORSING  AGENT  FOR  (nttna  OI  nUgiOut  «Mt#l  gnupi 


AND  M  RfCOGNinON  Of  DoO  DIRECTIVE  1304  19.  I  HEREBY  ttRTIFY  THE  ABOVE  APPLICANT  PROFESSIONALLY  QUALIFIED  AS  CLERGY  AND 
ENDORSED  FOR  THE  MIUTARY  CHAPLAINCY. 


b.  TYPED  OR  PRINTED  NAME  (Last  fiat.  Middh  InMan 


d    SIGNATURE 


c  TELEPHONE  NUMBER  Ondudt  Ana  Coda) 


e.   DAH  SIGNED  (YYMMOO) 


S.  AUTMOegED  ACIWT  fO«  AOMWIISTRATIVl  MATTERS  PERTAietG  TO  THIS  EWDORSEMtNT  (OoO  Defective  1304  t9.  faragraph  e.2.c>. 


a    TYPED  OR  PRINTED  NAME  (Utt.  fint.  MidiMt  Initial) 


b   TELEPHONE  NUMBER  (tnduda  Ana  Coda) 


c    ADDRESS  (Street  Oty.  Uatw.  and  Zip  Coda) 


1  COMMCMTS 


00  Form  20n.  SEP  tt 

(FR  Ooc  80-680  FUfld  1-10-80: 8:45  am] 
:«ia-*»-c 


Pn'ttout  aditiont  an  obaotata. 
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32  CFR  Part  376 
[DoO  Directive  5154.2t) 

Joint  Tacticai  Command,  Control, 
Communications  Agenqr  ( JTC3A) 

aqcncy:  Department  of  Defense. 
ACnOfC  Final  rule. 


r.  This  rule  removes  32  CFR 
Part  376  in  its  entirety.  It  has  been 
superseded  by  32  CFR  Part  362. 
therefore  is  no  longer  vaUd. 
EFFECnVE  DATE  December  12,  ig8& 
FOn  RmTHER  INFORMATION  CONTACT: 
Ms.  Ijnda  Bynum,  Directives  Division. 
Correspondence  and  Directives 
Directorate.  Washington  Headquarters 
Services.  Washington.  E>C  20301-1155. 
SUPPLCMOrr  ARV  INFOmiATION: 

List  of  Subjects  in  32  CFR  Part  376 

Organization  and  functions 
(Government  agencies). 

PART  376-(REMOVEDl 

Accordingly.  Title  32,  Chapter  R  is 
amended  to  remove  Part  376. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
(anuary  6. 1980 
|FR  Doc  80-588  Filed  1-10-89:  &-45  am| 

■NXMO  CODE  MiO-OI-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6699 

|IO-B43-0e-4214-10;  t-2S4m 

Partial  Revocation  of  Secretarial  Order 
Dated  Marcl)  12. 1910;  Idaho 

agency:  Bureau  of  L.and  Mana($ement. 

Interior. 

action:  Pubhc  land  order. 

summary:  This  order  revokes  a 
Secretanal  order  insofar  as  it  affects 
74.91  acres  of  pubhc  lands  withdrawn 
for  the  Bureau  of  Reclamation's  Boise 
Project  The  withdrawal  is  being 
revoked  to  permit  consummation  of  a 
pending  Forest  Service  exchange.  The 
lands  are  located  within  the  Boise 
National  Forest.  This  action  will  open 
the  lands  to  surface  entry  and  mining. 
All  of  the  lands  have  been  and  will 
remain  open  to  mineral  leasing 
CFFECTive  date:  February  7. 1989 

POn  FURTHER  INFORMATION  CONTACT. 

Larry  R.  Uevsay,  BLM  Idaho  Stale 


Office.  3380  Americana  Terrace.  Boise, 
Idaho  83706,  208-334-1735. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat  2751; 
43  U.S.C  1714,  it  is  ordered  as  follows: 

1.  The  Secretarial  Oder  dated  March 
12. 1910.  which  withdrew  pubUc  lands 
for  the  Bureau  of  Reclamation's  Boise 
Project  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Boiae  Meridian 

T.3N..R.8E., 

Sec.  31.  NWV^NEV4; 

Sec.  32,  lot  4. 

The  areas  described  aggregate  74.91  acres 
in  Elmore  County. 

2.  At  9:00  a  jn.  on  February  7, 1989,  the 
lands  described  in  paragraph  1  will  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands,  including  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

|.  Steven  Gfiles. 

Assistant  Secretary  of  the  Interior. 

January  3, 1988. 

|FR  Do&  89-525  Filed  1-10-89;  8:45  am] 

BIUJNG  COOE  M10-QG-M 


43  CFR  PubNc  Land  Order  6700 
(•rr-93(MM-4214-10:  NDM  43100] 

Partial  Revocation  of  Executive  Order 
Na  7674;  Nortti  Daliota 

aOCNCy:  Bureau  of  Land  Management 

Interior. 

ACnOic  Public  land  order. 

summary:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
40.00  acres  of  pubhc  land  withdrawn  for 
the  Department  of  Agriculture  in 
connection  with  soil  erosion  control  and 
other  land  utilization  activities.  The 
revocation  is  needed  to  permit 
consummation  of  an  exchange.  This 
action  will  open  the  land  to  surface 
disposal.  The  land  has  t>een  and  will 


remain  open  to  mining  and  mineral 

leasing. 

EFFECTIVE  DATE:  February  7, 1989. 

FOR  FURTHER  INFORMATKM  CONTACT 

James  Binando.  BLM  Montana  State 
Omce.  P.O.  Box  36800,  BiUings,  Montana 
59107,  406-657-6090. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat  2751: 
43  U.S.C  1714,  it  is  ordered  as  follows: 

1.  Executive  Order  No.  7674  of  July  19, 
1937  (as  modified  by  Executive  OMer 
No.  7906  of  June  9, 1938,  and  Executive 
Order  No.  8531  of  August  31. 1940), 
which  withdrew  land  for  the 
Department  of  Agriculture  for  use  and 
development  in  connection  with  the 
Little  Missouri  Project  LA-ND 1.  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land:  I 

Fifth  Principal  Meridian 

T.  14B  N..  R.  98  W.. 

Sec.  13.  swy«Nwy«. 

The  area  described  contains  40no  acres  in 
McKenzie  Ck>unty. 

2.  At  9  a.m.  on  February  7, 1989.  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  apphcable  law.  All 
valid  applications  received  at  or  pnot  to 
9  ajn.  on  February  7. 1989,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 
|.  Steven  Crilea, 

Assistant  Secretary  of  the  Interior. 
January  3, 1989. 

[FR  Doc.  89-527  Filed  1-10-89;  &-45  am] 
aaxMQ  COK  4Sie-0M-« 


43  CFR  PubNc  Land  Order  6701 
110-943-09-4214-10;  I-2172S] 

Partial  Revocation  of  Bureau  of  Land 
Management  Order  dated  January  28, 
1952;  Idaho 

AOENCv:  Bureau  of  Land  Management 
Interior. 

action:  Public  Land  Order. 


r.  This  order  revokes  a  Bureau 
of  Land  Management  order  insofar  as  it 
affects  360.00  acres  of  public  land 
withdrawn  for  the  Bureau  of 
Reclamation's  Southwest  Idaho  Water 
Development  Study  Area.  The 
revocaticMi  is  needed  to  permit  disposal 
of  the  land  through  pubhc  sale.  This 
action  will  restore  360  acres  to  surface 
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entry  and  ainki^  All  of  tha  land  haa 
been  nnd  wUl  remain  open  to  mineral 
leasing. 

ifWtllVl  DATK  February  7, 1988. 
KMt  miTMni  MFOMIATIOII COMTACTT 
William  E.  Ireland.  BLM  Idaho  SUte 
Office,  3380  Americana  Terrace.  Boiae. 
Idaho  83706,  206-334-1597. 

^  virtue  of  the  authority  vested  in  tha 
Secretary  of  the  bitarkir  by  wctioo  204 
of  tha  Federal  Laad  Policy  and 

HiniQl *  Act  of  197^  90  SUt  2751: 

43  UAC  1714  it  ia  ordered  aa  fdllowa: 

1.  TWe  Bwreaa  of  Land  Uanagiiunt 
Onfar  dated  ianuaiy  2a  1962  which 
withdrew  lands  far  the  Biueae  of 
Reclamation's  Sovthwest  Idaho  Water 
Devateaent  Stady  Ana  is  hereby 
revoked  ipaofar  aa  II  affects  tha 
foUowiag  described  1 


T.  1 N..  R.  1 B. 

Sec  S.  EHSEK  E%B»WK8n4: 
Sec  7.  EW.NEV^,  BViEHWtUCH; 
Sec8,NWH. 

AdaCoimty. 

2.  At  MO  am.  aa  Fbbraary  7.  isaa  the 
land  daacriheri  in  parayaph  1  shall  be 
opeaad  to  operatka  of  the  public  laad 
law*  generally,  sab^  to  valid  exiatiag 
rights,  the  provisieoa  of  existing 
withdrawals  and  daeeificatioaa,  and  the 
leqeiieaients  of  epplicable  law.  AH 
valid  applications  reoevied  at  or  prior  to 
9KX>  a  jn.  on  Febniary  7, 198B.  ritaB  be 
considered  as  simuhaneooaly  filed  at 
that  time,  "niose  received  thereafter 
shall  be  considered  in  the  order  of  fifing. 

3.  At  9:00  ajn.  on  Febniary  7, 1908,  the 
land  described  in  paragraph  1  wfll  be 
opened  to  location  under  the  IMted 
States  mining  laws.  Appropriation  of 
any  of  tite  iena  oescTToeQ  in  tiiis  order 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attuaptad 
appropriation,  including  attempted 
adverse  possasaian  oDdar  30  IL&a  aa 
shaB  vest  no  rights  againat  tbe  Unilad 
States.  Acts  required  to  estabUah  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  wifi 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  haa  provided  for  such 
determinations  in  local  courts. 


43  CFR  PuMc  Umd  Ordw  C7Q2 

W>  M»  06  4214;  l-«747Q>  »-«837t.  I- 
012S86. 1-1S302.  l-1f»64i 

R»vocationof8<ci»UMliiOnlarD«t»d 
Dwwnbv  8,  ItIS,  Burwu  of  Laid 
Management  Ordar  Datad  August  tS, 
18S5,  and  PubAc  Land  Onfar  Numbars 
1828, 2022.  2066,  and  8164;  Matio 


AOiimr  Boreaa  of  Laad  Management. 

Interior. 

action:  Public  Land  Order. 

■UMMAmn  This  order  revokes  one 
Secretarial  order,  one  Bureau  of  Land 
Management  (BLMl  order,  and  four 
public  land  orders  as  to  50.026.51  acres 
of  public  Forest  Servlca,  and  private 
lands  withdrawn  fdr  use  by  BLM  aa 
stock  driveways.  Thia  action  reatoraa  to 
snrfaoa  entry  51.518^^8  acrea  of  public 
land  which  have  been  and  rwain  open 
to  mining  and  mineral  leaain^  Tha 
7088^  acres  of  Forest  Sarvica  landa. 
which  have  been  and  reawiD  open  to 
mining  and  mineral  leasing,  will  be  open 
to  each  forms  of  disposition  as  aiay  by 
law  be  made  of  oatiooal  Idteat  laada. 
Tha  balance  of  32044  aciea  an  privately 
owned  and  not  sul^ect  to  tha  public 
land  laws. 

■mcnvK  OATl:  February  7. 19881 


Larry  R  Lievsay,  Idaho  State  Office, 
3380  Amefif.ena  Tenaoe,  Doiae.  Idaho 
83706,206-334-1735. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  27S1: 
43  U.S.C  1714,  tt  ia  ordered  as  follows: 

1.  The  Secretarial  Order  datad 
December  0, 1918.  Bweao  of  Land 
Management  Order  dated  Aagnat  It, 
1955,  and  Public  Land  Order  Numbers 
1829,  2022,  2066.  and  3164.  which 
withdrew  tha  foflowing  described  lan^ 
for  stock  driveways,  are  hereby  revoked 
in  their  entirety; 


Assistant  Secntary  afttm  latariar. 

JaMMry3,l«a 

(FR  Doc  fl8-SM  PBed  l-10-aO(  ft45  unl 

I000t4>« 


I-ISS9i 

T.6&.ILUB^ 

Sac4.W%SWV;SWK: 

Sec  &  WHSWV^NWVb. 
T.6S..R.14&. 

Sec  4.  kH  a.  SHNWV^  and  W%SWVb 

Sec5.SEV4. 

/-man 

T.  8  S..  R.  It  E.. 
Sac  X  lot  &  SBViNW^b.  sad  NVhSWM: 
Sec  3.  SWKNWM  md  NV^H: 
Sec  4.  SVW%  sad  WVWWy«SWV4. 

T.  7  S..  R.  18  E, 
Sec  22.  EVtEVt.  SViSWK.uid  SWViSEW; 
Sec2fl,SHSWVi; 
Sec  27.  EHE%  and  NW%NWV4. 


1-OT470 

T.  7  S.  R.  23  E.. 
Sec  5.  loU  2, 3. 4.  S1U4WH.  kmI  W\k 

SWVi; 
Sw.  a.  lD«a  1  toS.  iKlMi««.  SEKNB^  aad 

EViSB)^ 
Sec  7.  lot  1  and  NEWNEV^: 

90C*  B»  f^^B^nRS  ^l* 

T.  7  S..  R.  22  E.. 
Sect.  1,  2, 11,  md  14. 

T.e&.R.22a. 

Sees.  13. 14.  awl  23; 
Sec28.W^kBVkai^WVk: 
Sec  35. 

I-012SU 

T.4S..1L13B. 

Sac»i,WVbWH: 

Sec  31.  EVkSEW; 

Sm^.ia.ttWAutdynWSWVt. 
T.S&^ILUE.. 

Sec  5.  lol  4,  SW%NWH.  and  WHSWK; 

Sec  6.  tot  1.  SEHNBK.  and  BHffiH; 

Sec7.EViaMiEVbWVh; 

Sec  8.  WHNWVi: 

Sec  18,  W«EK  aadEViWH: 

Sec.  19,  WV^E^  andEHWVk; 

Sec  3ft  ^AVV^NEV«  and  NEV4NWV4; 

Sec  31,  SEV^NEK  aad  EH^M. 
T.  7  S..  R.  18  E., 

Soc9. 13  mo  Mi 

Secl5,EV»H. 
T.  7  S.,  R.  19  E., 

Sec  1ft  SVi: 

Sec  11,  SWV^.  W^SEy4.  and  SE^SE^ 

Sec  IZ  SWKSWH  and  EHSEK; 

Sec  13,  NV^; 

Sacl4.N^ 

Sec  15,  N^; 

Sec  17: 

Sec  18,  k)ts  1  to  8,  inclusive,  EVi,  and  EV& 

WV%. 
T.  8  S..  19  E.. 
Sec  1,  k>ta  1  to  4,  inclusive,  SViNVi.  and 

SVi: 
Sec  2,  loU  1  to  4.  inclusive,  SV^N^  and 

SEVt: 
Sec  3,  loU  1  to  4,  inclusive.  SWNVi; 
Sec8,SBK; 

Sec  9,  NEVUHE)^  S4WEK.  aad  SH; 
Sec  1ft  NWV4; 
Sec  17,  BVk 
Sec  2ft  EM: 
Sec  29.  NEV4  and  SW. 
Sec3ftEMSEV«; 
Sec  31.  NEV^. 
T.  6  S..  R.  20  E.. 

Sec22.NEH: 

Sec23r 

Sec24,NH: 

Sec28: 

Sac27.SVk 

Sec  34.  bts  1  to  4.  ivdiMive.  N^  and  NV^ 

SVi. 
T.  7  S..  R.  20  E, 
Sec  2.  k>U  1  to  4.  inclusive,  SViNH.  and 

SV4; 
Sec  7.  lots  3.  4.  EHSWVi.  and  SEV«; 
SecftSVfe 
Sec9.SVk 
Sees.  10  and  11; 
Secl7,NV^ 


*!  '■ 
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Sec  IB.  kits  1, 2.  NWK,  and  EViNW^ 
T.  8  8..  R.  20  B.. 
Sec2.SW^; 

OOC>  3(  Si%! 
D6C*  4.  SVvt 

SecS,SVi: 

Sac  8,  loU  1  to  11.  Inclusive.  SV^NEy4:  SEVt 

NWV4,  E^iSWy4.  and  SEV4; 
Sec  8,  N'lii  j 

Sec35.  I 

T.  9  S.,  R.  20  E., 
Sec  1.  loU  3, 4,  SMNW^.  and  SWVi: 
Sec  2,  k>U  1  to  4,  indusive,  SMN^  and 

SVk 
Sec  3,  k>U  1  to  4  inclusive,  8VU4V%,  NHS^ 

SEV^SWM.  and  SHSE^: 
Sec  4.  lots  1  to  4.  inclusive,  and  SVWM: 
Sec  5.  loU  5, 8, 9, 1ft  and  SE^NEV4: 
SeclZ  WM. 
T.  8  Sl,  R.  21 B.. 
Sec  8; 
Sec  17,  NH.  8WM,  NKSEM.  and  8WM 

8EV^ 
Sec  1&  loU  7  to  12.  Inclusive,  and  SE%; 
Sec  19,  lots  1  to  6,  inclusive,  and  NEV4; 
Sec  aft  WVU4EV^,  NWVt,  and  SVfc 
•     8ec28,SVi; 

Sec  33. 
T.  7  S..  R.  21  B.. 
Sec  2.  tots  1  to  4.  indusive,  SMNV^  and 

SV4; 
Sec  11. 14. 23,  and  24: 
Sec  31.  loU  3, 4.  EV^SW^.  and  SBM: 
Sec  32,  S^ 

SM«*  34«  0i%o  iVt 
Sec3S,SMSW. 
T.  8  S,  R.  21  B.. 
Sec  1.  lots  1  to  4,  indusive,  and  S^WVfe 
Sec  2.  k>M  1  to  4.  indusive.  and  S^WVfe 
Sec  3,  loU  1  to  4.  indusive.  and  SVWV^- 
Sec  4.  lots  1  to  4.  indusive.  and  SEVU4EV4: 
Sec  5.  lot  1: 
Sec  8,  loU  1  to  7.  indusive.  SMNE%,  SEV4 

NWM,  EV%SWV4,  and  SEV4: 
Sec  7,  lots  1  to  4,  inclusive,  EM,  and  E'A 

WV4: 
SecftWMEMandWM. 
T.  7  S..  R.  22  E., 
Sec  19,  lots  1  to  4.  Indusive,  EV^  and  EVi 

WV4; 
Sees.  2ft  21.  and  22: 
Sec  23,  NEMNEM.  V/WE'^  W%.  and 

SE^SEV^: 
Sec  aft  loto  1  to  4.  indusive,  EV^,  and  EV^ 

WVfc 
Sec  31,  loU  1  to  4,  indusive,  EVl  and  EM 

WV4. 
T.  8  S..  R.  22  E., 
Sec  ft  lots  1  to  5,  indusive,  SMNEy4,  and 

SEMNWM. 

7-2530? 

T.  1  N..  R.  12  E.. 

S6C.  X2i 

Sec  13.  NM,  NWy4SWy4.  EMSWy4.  and 
SEV4. 
T  1  S„  R  11  R_- 

Sec  la  SMNEy4  and  NMSEM. 

U.8.  Forest  Seivk*  Sa%vtoodi  NatkxuJ  Forest 

1-15594 

T  fi  N    R.  14  K. 

Sec  21,  WMNEM,  NWy4,  and  SE%. 


1-15302 

T.9N..R.14E.. 

Sec  7,  lots  1  to  4,  indusive; 

Sec  8,  lots  1  to  4.  indusive; 

Sec  1ft  lots  1  to  4.  indusive; 

Sec  3ft  lots  1  to  4,  indusive,  and  EMSWM; 

Sec  31,  k>U  1  to  4,  indusive,  SEy4NWy4. 
EMSWM.  and  SEM: 

Sec  32,  SWMSWM. 
T.  8  N..  R.  14  Em 

Sec  3.  loU  3, 4.  SMNWV4.  and  SVfe 

Sec  ft  lots  1  and  2; 

Sec  17,  NVU4Vi. 
T.  7  N,  14  E, 
Sec  2,  SWM; 

Sec  3.  lots  1, 2.  SMNEM,  and  SEM; 
Sec  It  SMNEM.  NWM.  NMSWM.  and 

SEy4: 
Sec  14,  MEM,  EMSEM: 
Sec  23,  NEMNEM: 
Sec  24.  E%  and  NVU4WM; 
Sec2S,EMEM. 
T.10N..R.13E. 
Sec  ft  loU  1. 2, 8WMNEM,  and  SEW. 
Sec  ft  loto  1  to  3ft  indusive,  and  SWV^ 

SWM' 
Sec  17,  NWy4NW%: 
Sec  2ft  SViNEM  and  SEMNWM; 
Sec  21.  SMSWMNEM,  SMSMNWy4,  NM 

SWM,andSEy4: 
Sec  22,  k>t  7,  WMSWM,  and  SEy4SWM; 
Sec  23,  k>to  4  and  5; 
Sec  2S,  loto  2.  S,  and  SWMSWM: 
Sec  2ft  k>to  3  to  ft  indusive.  k>t  1ft  SMi 

NWM.  NWMSWM.  and  NEMSBV4: 
Sec  27,  kM  2,  NWMNEM,  SVU4EM,  NWM. 

andNMSVi; 
Sec  2ft  NEy4.  NEy4SEM; 
Sec  3S,  NMNEM,  SEMNEM,  and  EMSEM. 

Palaolad  Lands 

1-15594 

T.6S..R.14E.. 
Sec  3ft  loto  3, 4.  and  SEMSWM. 

^25302 

T.  10  N..  R.  13  E.. 

Sec  4.  NEy4SW^ 
T.  1  N.,  R.  12  E., 

Sec  ft  NWy4. 

The  areas  described  aggregate  59.028.51 
acres  in  Elmore.  Gooding,  Jerome,  Camas, 
Lincoln,  and  Minidoka  Counties. 

2.  At  9  a.m.  aa  February  7, 1989,  the 
Forest  Service  lands  described  in 
paragraph  1  will  be  opened  to  such 
forms  of  surface  disposition  as  may  by 
law  be  made  of  national  forest  lands. 

3.  At  9  a.m  on  February  7, 1989,  the 
public  lands  described  in  pargaraph  1 
will  be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  laws.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  7, 1989,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 


received  thereafter  shall  be  considered 

in  the  order  of  filing. 

January  3. 1989. 

|.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 

[PR  Doc  89-629  Filed  1-10-80;  8:45  amj 


43  CFR  PuMc  Land  Ordar  6703 
[MV843  08  4214-10;  Nov-047448] 

PartW  Revocation  Of  EMCuttva  Ordar 
Dfd  Aptt  17, 1928;  Mavda 


;  Bureau  of  Land  Management 
Interior. 

action:  Public  land  wder. 


r.  This  order  partially  revokes 
an  Executive  order  insofar  as  it  affects 
40  acres  of  public  land  withdrawn  for  a 
public  water  reserve.  There  is  no 
evidence  of  water  or  a  water  source 
and.  therefore,  the  land  does  not  qualify 
for  public  water  reserve  status.  The  land 
has  been  identified  for  disposal  through 
exchange.  This  action  will  open  40  acres 
to  surface  entry  and  non-metalliferous 
mining.  The  land  has  been  and  will 
remain  open  to  metalliferous  mining  and 
mineral  leasing. 

KFTwewn  DATE  February  7, 1968. 


KTION  CONTACT: 

Vienna  Wolder,  BLM  Nevada  SUte 
Office.  P.O.  Box  1200a  Reno,  Nevada 
80520,702-784-5481. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  20i 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat  2751; 
43  U3.C  1714,  it  is  ordered  as  follows; 

1.  The  Executive  Order  dated  April  17. 
1926,  which  withdrew  public  land  for 
pubUc  water  reserves  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Mount  Diabk)  Meridian 

T.  40  N..  R.  66  E.. 

SecftSE^SEV^. 

The  area  described  contains  40  acres  in 
Elko  County. 

2.  The  land  has  been  identified  for 
disposal  through  exchange. 

3.  At  10  a.m.  on  February  7, 1960,  the 
land  described  in  paragraph  1,  will  be 
opened  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
February  7, 1989,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 
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4.  At  10  un.  ott  Ftbcttuy  7.  igMi  tiM 
land  described  in  paragraph  1.  will  be 
opened  to  location  and  entry  for  ooo- 
metalliferous  mineralt  under  tike  United 
State*  mining  laws.  Appropriatfon  of 
any  of  the  lands  described  in  tbis  order 
under  tbe  genera)  mhrfng  laws  prior  to 
the  date  and  time  of  lesHiiatlon  i* 
Hoauthoriied.  Any  SMcb  attewiptsfl 
appropnation,  inrbiding  attamjttod 
adverse  possession  under  30  U.S.C  38, 
shaU  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  iaitiata  •  ligbt  of 
possession  are  gmrst— d  by  SUta  kw 
where  not  in  conflict  with  Federal  law. 
Tha  Sanaa  of  Land  MmagaM 
not  intervene  in  disputes  between 
locators  over  posaaaaoiv  rights  siaca 
Confess  baa  provided  N>r  saeh 
detenaiBatioas  ia  local  courts. 

5.  Tht  land  has  boan  and  wiB 
I  to  locatiaB  aad  antoy  for 

*•  Dated 


metallifi 

States  mining  law*  aad  la 

and  o&rs  aaider  Iba 

laws. 


AMUtlaHtStcnttryofAttituHot. 

famary  9,  MOa. 

[FR  Doe.  89-526  POad  l-M-aK  »«B  am] 


43  cm  PuUto  LMd  (Mw  C704 

[lfT-«S0-0a-4214-HK  KTM  40740(  MTM 
0704751 


I  Ravocation  of 
ofH^rM 


Ordar 


Interior. 


Boreaa  of  Land  Maaagemant, 


Pablk;  Land  Ordar. 


:  TUs  ordar  partially  levokaa  a 
Secretarial  order  and  a  public  laad  etdar 
insofar  as  they  affect  20  acres  of  public 
lands  withdrawn  for  Bureau  of 
Reclamation's  Milk  River  Prefect  and  5 
acres  of  public  lands  withdrawn  by  the 
Bureau  of  Land  Management  to  protect 
recreation  values.  The  lands  are  no 
longer  needed  (or  tboae  parpoaaa; 
however,  they  are  part  of  a  propoaad 
rrrhanga  that  will  tranafar  several  solid 
waste  disposal  sttea  lo  local  aatboiitiaa. 
This  action  will  open  tbe  lands  to 
(uzfaos  entry  and  saining.  Ibay  have 
been  and  will  remain  opea  to  niasral 


1  DATE  February  7. 190B. 

VOMIATIOH  COKTACTt 

James  BInando.  BLM  Montana  State 
OfBca,  P.O.  Box  36600.  Billingm  Montana 
50107,406-057-0000. 


By  virtue  of  the  authority  vested  to  ^ 
Secretary  of  the  Interior  by  section  SM 
of  the  Federal  Laad  Policy  and 
Management  Act  of  1976^  90  Stat  27S1; 
43  U.S.C  1714.  and  sactioa  101  of  tba 
Omibaa  Public  Lands  sad  NatioMl 
Foraati  A4astBnU  Act  of  198B.  lOa 
Stat  4624.  it  is  ordarad  at  followa: 

1.  Secretarial  Order  of  May  24. 1900^ 
which  withdrew  public  lands  for  Am 
Bureau  of  RadaaiatioB's  Mile  River 
Project  is  hereby  revoked  insofer  as  tt 
affects  the  following  described  land: 

(MTM  mf/m  Principal  Msridiaa 

T.30N..R.aB.. 
Sec  21.  BHSSHSB^ 

Tbe  area  described  contains  20  acrsa  tn 
PhilUpa  County. 

2.  Public  Land  Order  Na  3098.  wfaid 
withdrew  certain  lands  to  protect 
recreation  values  is  hereby  revoked 
insofar  as  it  affects  the  foUowbig 
described  land: 

(MTM  ITMTS)  Principal  Matidka 

T.  25  N..  R.  24  E.. 

Sec  2&  NHSWt^SE  H8BH. 

The  sraa  oBscribea  contains  8  seres  in 
FUlUps  Coonty. 

3.  At  9  ajD.  on  Febraaiy  7,  IflOSl  tba 
lands  will  ba  openad  to  tba  opscatiaa  of 
the  pafaUe  Imd  laws  geaerally.  sub|act 
to  vahd  aadstfaig  li^^  tba  prowiaieas  of 
exiatfaig  witbihawals.  and  tba 
requirements  of  applicable  law.  AD 
valid  application*  received  at  or  prior  to 
9  a  JB.  oa  Pabiaery  7, 1960,  sbaB  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filfaig. 

4.  At  9  sjn.  on  February  7, 1980i  tbe 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  sabfect  to  valid  existing  rights. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  data 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38,  shaU  vest  no  rights 
against  the  United  States.  Acts  required 
to  eatabliab  a  location  and  to  imtiate  a 
right  of  possession  are  gpvamsd  by 
State  law  wbera  not  ka  oonAict  widi 
Federal  law.  Tba  Baraan  of  Land 
Manageaaent  will  not  intsnreae  in 
dispates  between  rival  kocatota  over 
possesaoiy  right*  since  Congress  baa 
provided  for  sacb  datanainatioo*  in 
local  courts. 

AMitlamtSaenlarymfAtlHtarier. 

}aniiary  3,  iwa 

[FR  Doc  a»-528  Piled  1-10-80: 8:45  ami 


43  CfR  MMte  tmd  Ordar  870S 

[AK-O32-00-4214-10;  F-04742) 

WHhdraand  of  PubNc  Land  for  ttta  Air 
Forca  Baavar  Craak  Raaaarafi  SAo? 


AOmcv:  Bureau  of  Land  Management. 
Interior. 

ACnosc  Pablic  Land  Order. 

r.  This  order  withdraws  3jB30 
I  of  pafaUc  laad  froan  sarf  aca  entry 
and  mining  for  a  period  of  20  years  to 
prolact  tiw  ILS.  Ak  Fore*  Beaver  Ciaak 
Research  Sila.  Tba  land  has  been  and 
will  remain  closed  to  mineral  leasing. 

tPrecnvE  DATE  January  11, 1089. 

pon  nantMR  avonMATtON  contact: 
Sandra  C  Thomas,  BLM  Alaska  State 
Ofuoe;  701 C  Street.  Box  13,  Anchorage. 
Alaska  flons,  907-271-3342. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  sectiao  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat  2571; 
43  U,&C171<  il  ia  ordered  as  feUowK 

1.  Subject  to  valid  existing  rights,  the 
following  described  paMie  Imd  i* 
hereby  wilfadrawu  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C  Ch.  2),  and  from  laaaing 
under  the  mineral  leasing  laws,  to 
protect  tba  integrity  of  the  infoismtioa 
being  sMaitored  by  seismic  equipment 
at  a  U.&  Air  Fovea  raaaatch  sitK 

cooper  KivwMeridUn 
T.15N..ltM&, 

Sec  14,  WVttVi  and  W^  axdwli^  PLO 

Sec  IS.  E%: 

Sec  2a  EViSE^^: 

Sec  21.  SViNVU^EM,  SVWV^  «id  S)^ 

exchidiatPU>tM4i 
Sec  22.  excluding  PLO  5164; 
Sec  23,  SWNE%.  NW^  udS)^ 

•xdudaigPLOSiaK 
Sec  24,  WViSWM: 
SacIS^NWMOMM: 

Sec  28,  NEK  EVUfWV^.  and  NWV^NWK 
Sec  27.  NVU4)UeV^  NBV^NEVU^W^ 

SWK  and  WV^W^iSEV^,  exdudii«PLO 

5164: 
9bc  28.  NVUaV^  EVkWViEVfcSVW  V(^eV4. 

EV%EV%SW%NEK  SE%NEV^  NHMWV^, 

N%SW^4NWVi.  NWV4SEV«NWy4, 

W%WWNEViSEV-iNW\4,  NEy«SEH, 

E%NWV^SES<i.  EV^WViNW%^SEW. 

EHWHWViNWV^SEVt,  and  SEV^SEM. 

•«siiidiagFU)UO«: 
S«c29.NES4NE%: 
Sac  S3.  NV^NEM.  NHSWVINEK 

SEWSW^^NBK  SEVWEK  aad 

NHNE^SEV^; 
Sec  34.  WHWHNEH.  NW%.  and 

NWNViSWV*.  excluding  PLO  5164. 

The  area  descrit>ed  contains  approxieiiately 
S.630I 
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2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease.  Ucense,  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  and  mineral 
leasing  laws. 

3.  The  withdrawal  made  by  diis  order 
shall  overlap  but  not  otherwise  affect 
PLO  No.  6677  of  May  23, 198a 

4.  This  withdrawal  will  expire  20 
yeare  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C.  1714(0.  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Januaiy  3. 1980. 

|.  Steven  Griles, 

Assistant  Secretary  of  the  Interior 

(FR  Doc  80-630  Filed  1-10-89;  8:45  amj 


43  CFR  PuMte  Land  Ordar  6706 
[AK-032-00-4214-10:  F-1490S] 

Withdrawal  Of  Public  Land  for  tha  Alr 
Forca  Indtan  Mountain  Rasaarch  Sita; 

Alaska 

agency:  Bureau  of  Land  Management 

Interior. 

AcnOM:  Public  Land  Order. 

SUMttARY:  This  order  withdraws  4,606.70 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  to 
protect  the  US.  Air  Force  Indian 
Mountain  Research  Site.  The  land  will 
be  jointly  administered  by  the  U.S.  Air 
Force  anid  the  Bureau  of  Land 
Management  under  two  memorandums 
of  understanding.  The  land  has  been 
and  will  remain  closed  to  mineral 
leasing. 
EFFECnvc  DATE  January  11, 1989. 

FOR  FURTHER  INFORMATKNi  CONTACT 

Sandra  C  Thomas.  BLM  State  Office. 
701  C  Street  Box  13,  Anchorage,  Alaska 
99513,  907-271-^77. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat  2751: 
43  U.S.C.  1714.  it  is  ordered  as  fbUows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  pubUc  land  is 
hereby  withdrawn  from  settlement  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C  Ch.  2),  and  from  leasing 
under  the  mineral  leasing  laws,  to 
protect  the  integrity  of  the  information 


being  numitored  by  seismic  equipment 
at  a  U.S.  Air  Force  Research  site: 

Kateel  River  Metitfian 

T.  7  N.,  R.  24  E.  (Unsurveyed) 
Sec  13  8VkSHhf^y4SWy4,  SEV4SEy4NWH 

swy4.  NEViNWHSwyiSwwi.  sviNwy4 

SWV!iSWy4.  S^4SV4SWV4.  NViSEM, 

swy4,  swy4Swy4Nwy4SEy4,  Nwy4 
swy4SEy4,  Nwv;NEy4Swy4SEy4.  svi 
NEV^WV«SEy4.  SV^S>4SEy4.  sv^sv^ 
NEy4SEyiSEy4; 

Sec  14.  swyiNW%swy4.  sv^Ey4Nwy4 
sw^^  swyiswyi.  Nwy4NEy4SEy4 
swv4.sv4NEy4SEy4Swy4.  Nwy4SEVi 
swy4.  s^^sEy4Swy4,  swyiNw%sw% 
^y4.  swy4Swy*SEy4,  s\4nhsev<i 
swy4SEy4.  sv^SEViSwyiSEWi,  NEy4 
SEy4SEy.SEy4.  svhsv^SEy4SEv^: 

Sec  15.  S>^SW>4S«(HNEy4,  SEV^Wy* 
SWVU«iWy».  S!4SE%SWy4NWW.  SV4 

NVis^4SEy4Nfwy».  sv4SV4SEy4Nwy4. 
svvy4.  Nwy4NEMiSEy4.  SHNEy4 
NEv;sEy4.  sviNEyiSEy4.  wv4SEy4.  SEy4 

SEy4: 
Sec  16,  SV4NEWIB^SEy4.  EV4SWy4NEy4 

SEy4,  SEy4NE^«Eyi.  SEy4SEy4; 

Sec  21,  NEyiNEVi.  NEV4SEViNEy4.  NE% 
NWV(iSEy4NEVi.  NEy4SE%SEViNE\4; 

SecZZ  NV4,  NViNEViNEyiSWVi.  NViNEVi 
SES^  NV^SV^NEy4SEy4.  SViSEVtNE% 

SEy4,  NEy4Nfwv4SEy4,  nv^nwwnwv^ 

SE%.  SEV4NWVU4Wy4SEy«.  NEy4SE% 

NWy«SEy4: 
Sec  23*  alL 
Sec  24,  NV%.  SWy4.  NHSEW,  SW%SEy4. 

NV^SEy4SEy4.  NVkSW^^SEKSEVt,  swy4 

SWy4SEy«SEy>.  N%N%SE%SEy4SE%; 
Sec  25.  Wl*NWM.NEWffl:\4.  WV4SW% 

SE%NEy«,  WV^E^.  WH^  WWWMtEV^ 

SE%; 
Sec  26.  all: 
Sec  27,  SMSVU^<i<iNE)iNE>4.  SEV^NWy4 

NEy4NEV4.  SV4NEV4NEy4.  SEy4SWy4 

Nwv4NEy4.  SEy4Nwy4NEy4.  sv^NEy*. 
NEy4NEy4SEy4Nwy4.  sv4NEy4SEy4 
NW%.  s>*SEy4Nwy«.  E\4swy4.  ev4 
NEy4^Jwy4Swy4.  se\4Nw%sw%, 

NEy4SW%SWV4.  NViSEViSWWiSWV^. 

SEy4SEi4Swy4Swy4.  SEy4; 

Sec  34.  NViNEMi,  N  WN"4SV4NEy4.  E^4 
NEy4NWV4.  NWy4NEyiNWl4.  NV4SWy4 
NEy4NWy4.  EV4NEy4NWy4NWy4: 

Sec  35.  NEy«NEy4NEy4.  N^4NWy4NEy4 

NEy4,  NEy«SEy«NEy4NEy4.  n^n^4 
^fwy4NEy4.  Nv^NHNwyi.  swy4NW^ 

NWV<i,  NWy,SEy4NWy4>fWV4: 
Sec  36,  r4E%NEV(»NWV4NEi^.  WViNEMi 
NWyiNEy4,  NWViNWy.NEH4.  NViSWVfc 
NW^NEWi.NViNWV^; 

T.  7  N.,  R.  25  E.  (Unsurveyed) 

Sec  la  SViNWSWyiSWVi,  SV%SW% 

swvi.  swy.Nwv;sE\^swy4,  swv^ 
SEy4Swy4,  wviSEViSEy4Swy4.  se% 

SEy4SES^SWy4; 

Sec  19.  wv4Nwy4Nwy4NEy4,  swy4Nwy4 
NEy4.  wviSwyiNEVi.  ^fwWl.  n-asw^. 
N%swy«swy4.  N\4Nwy4SEy4Sw%. 
Nwy4NEy4SEy4Swy4,  Nwy4Nwy4SEV4, 
Nwy4Swy4NW>*SE%. 

The  area  described  contains  approximately 
4.606.70  acres, 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 


the  land  under  lease,  Ucense,  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  and  mineral 
leasing  laws. 

3.  The  withdrawal  made  by  this  order 
shall  overlap  but  not  otherwise  affect 
PLO  No.  1910  of  July  17. 1959,  FLO  No. 
3942  of  March  2, 1966.  and  PLO  No.  5164 
of  February  28, 1972. 

4.  This  withdrawal  will  expire  20 
yeara  from  the  effective  date  of  this 
order  unless,  as  a  resiilt  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(0.  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

January  3. 1969. 

|.  Steven  Griles,     I 

Assistant  Secretary  of  the  Interior. 

(FR  Doc  89-531  FUed  1-10-89;  8:45  am] 

BUJNG  COOC  431<KiA-« 


VETERANS  AOyiNISTRATION 
46  CFR  Part  617 

Acquisition  Regulations  Pertaining  to 
Multiyaar  Contracts 

agency:  Veterans  Administration. 
ACTION:  Final  rule. 

summary:  The  Veterans  Administration 
(VA)  is  amending  the  VA  Acquisition 
Regulation  to  implement  Pub.  L  100-322 
which  authorizes  the  use  of  multiyear 
contracts  for  items  and  services  for  use 
at  VA  medical  facilities.  This  regulation 
will  provide  the  means  for  using  the 
multiyear  contracting  method. 

EFFECnvE  date:  January  4, 1989. 

FOR  FURTHER  UIFORMATKM  CONTACT 

Chris  Figg,  Chief,  Acquisition  Policy 
Staff  (93),  Office  of  Acquisition  and 
Materiel  Management.  Veterans 
Administration.  810  Vermont  Avenue. 
NW,  Washington,  DC  (202)  233-3054. 

SUPPLEMENTARY  UIFORMATKM*: 

LBackground 

Hie  Veterans  Benefits  and  Services 
Act  of  1968,  Pub.  L  100-322.  authorizes 
the  use  of  multiyear  contracts  for 
acquiring  supplies  and  services  for  use 
in  VA  health  care  facilities  when 
determined  in  the  best  interest  of  the 
VA  This  regulation  prescribes  criteria 
that  must  be  considered  in  determining 
the  desirabihty  for  using  multiyear 
contracts  for  a  given  acquisition  as  well 
as  prescribing  approval  levels  for  its 
use. 
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n.  Bxacittiva  Otdw  U»l 

Pursuant  to  the  nMmorandum  from  the 
Diractor,  Office  of  Management  and 
Budget  to  the  Adminiitrator.  Office  of 
Information  and  Regulatory  Affairs, 
dated  December  13, 1964.  this  rule  is 
exempt  from  sections  3  and  4  of 
Executive  Order  12291. 

m.  Ragolatory  Flexibility  Act  (RFA) 

Because  this  rule  does  not  come 
within  the  term  "rule"  as  defined  in  the 
RFA  (5  U.&C  6(n(2]).  it  is  not  subiect  to 
the  requirements  of  tliat  act  In  any  case, 
this  change  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  the  provisions 
implement  the  requirements  of  the  FAR. 
The  provisions  are  primarily  internal 
procedures  which  «vill  not  impact  the 
private  sector. 

IV.  Paparwofk  Reductkn  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  these  regulations. 

List  of  8ubi«:ts  in  a  CFR  Part  S17: 

Government  procurement 
Approyed:  January  4. 1980. 

Administrator. 

48  CFR  Part  817,  is  amended  as  set 
forth  below: 

PART  817-(AIIENf)E01 

1.  The  authority  citation  for  Part  817 
continues  to  read  as  follows: 

Anlkotitr  38  U.S.C  210  and  40  US.C 
4M(c). 

2.  Section  817.102-1  is  revised  to  read 
as  follows: 

•17.K»-1    Uaaa. 

(a)  Pursuant  to  Title  38,  United  States 
Code.  Chapter  1.  Section  114  (as 
smended  by  Pub.  L  100-322),  multiyear 
contracting  not  exceeding  5  years  is 
authorized  for  obtaining  supplies  and 
services  for  use  in  Veterans 
Administration  health  care  facilities 
when  the  Administrator  has  made  the 
following  determinations: 

(1)  Appropriations  are  available  for 
obligation  for  the  total  payments  for  the 
fiscal  year  the  contract  is  entered  into 
plus  the  estimated  amount  of  any 
cancellation  charges. 

(2)  The  contract  is  in  the  best  interest 
of  the  Government  due  to  the  effect  it 
would  have  in:  >, 

(i)  Reducing  cost 

(ii)  Achieving  contract  administration 
and  other  efficiencies; 

(iii)  Increasing  quality  contract 
performance: 

(iv)  Encouraging  effective  competition. 

(3)  During  the  contract  period: 


(i)  There  is  a  continuing  need  for  the 
supplies  or  services; 

(ii)  There  is  Uttle  likelihood  of 
substantial  changes  in  need  for  the 
supplies  and  services  in  terms  of 
quantity  or  rate  of  delivery;  and 

(iii)  llie  specifications  for  the  supplies 
or  services  are  expected  to  be 
reasonably  stable. 

(4)  The  risks  relating  to  a  prospective 
contractor's  sbility  to  perform  in 
accordance  with  the  specifications  and 
other  contract  terms  are  not  excessive; 

(5)  The  use  of  a  multiyear  contract 
will  not  inhibit  competition  from  small 
business  firms; 

(6)  In  the  case  of  a  pharmaceutical 
item  for  wliich  a  patent  has  expired  less 
than  4  years  before  the  solicitation  issue 
date,  there  is  no  substantial  likelihood 
that  increased  competition  will  occur 
during  the  term  of  the  contact  that 
would  make  the  contract  prices  higher 
than  would  be  reasonable. 

(b)  The  authority  of  the  Administrator 
to  enter  into  multiyear  contracts  and  to 
make  the  determinations  specified  in 
817.102-I(a)  of  this  section  is  delegated 
as  foUows: 

(1)  Heads  of  contracting  activities.  For 
contracts  not  requiring  legal/technical 
reviews  pursuant  to  801.602-70  (for 
purposes  of  determining  applicability  of 
the  thresholds,  the  total  dollar  amount 
of  the  contract  over  its  full  multiyear 
term  will  be  used),  and  which  do  not 
contain  a  first  year  cancellation  ceiling 
which  exceeds  20  percent  of  the  total 
dollar  amount  of  the  contract  over  the 
full  multi-year  term. 

(2)  Director.  Office  of  Acquisition  and 
Materiel  Management,  will  approve  all 
proposed  uses  of  multiyear  contracts  not 
authorized  for  approval  by  heads  of 
contracting  activities.  For  approval 
purposes,  the  head  of  the  contracting 
activity  will  justify  and  document  the 
use  of  a  multiyear  contract  against  each 
of  the  criteria  specified  in  817.102-1 
(a)(1)  through  (a)(6)  of  this  section.  The 
jxutification  will  additionally  delineate 
the  cancellation  ceiling  and  the  method 
used  for  calculating  that  ceiling  and  will 
specify  the  advantages  of  multiyear 
contracts  over  other  alternative 
methods,  e.g.,  option  year  contracts. 

(c)  Cancellation  ceilings  will  be 
carefully  developed  in  accordance  with 
FAR  17.103-1  and  VAAR  817.103-1. 

•17J02    [Amended] 

3.  Section  817.202  is  amended  by 
removing  the  words  "Office  of 
Procurement  and  Supply"  wherever  they 
appear,  and  adding  in  their  place  the 
words  "Office  of  Acquisition  and 
Materiel  Management".  Paragraph  (b)  is 
also  removed  and  the  designation  for 
paragraph  (a)  is  removed. 


117.402    [Amended] 

4.  Section  817.402  is  amended  by 
removing  the  words  "Office  of 
Procitfement  and  Supply"  wherever  they 
appear,  and  adding  in  their  place  the 
words  "Office  of  Acquisition  and 
Materiel  Management". 
(FR  Doc  80-518  Filed  1-10-89;  8:45  am] 
BHJJNO  coot  •ao-et-w 
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49CFRPart580  I  i 

[Docket  Number  tr-oa:  Noltoe  48] 
Odomatar  Diadoaura  Ra<|ulraiwanla 

AOSNCV:  National  Highway  Traffic 
Safety  Administration. 

action:  Grant  of  Petition  for  Extension 
of  Time  (Arkansas). 


f.  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Arkansas  Department  of  Finance 
and  Administration,  Revenue  Division, 
Office  of  Motor  Vehicles  (Arkansas). 
Arkansas  cannot  conform  its  titles  to 
meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule 
implementing  the  Act  by  April  29, 1980, 
the  effective  date  of  the  statutory  and 
regulatory  requirements.  Therefore,  the 
petition  requests  that  NHTSA  grant 
Aiicansas  an  extension  of  time,  until 
March  31. 1990,  to  achieve  compliance. 
Because  Arkansas  has  made  an  effort  to 
meet  the  deadline,  sets  forth  reasons 
why  it  has  failed  to  do  so.  and  has 
included  a  description  of  the  steps  to  be 
taken  while  the  extension  is  in  effect 
we  have  granted  Aricansas'  petition  for 
an  extension  of  time.  Arkansas  has  until 
March  31, 1990  to  revise  its  tides  to  meet 
the  requirements  of  the  Truth  in  Mileage 
Act  and  the  final  rule. 


Fon  RmTHoi  mromLKVKm  contact: 
Judith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (202-366-1634). 

(Tion: 


Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989.  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
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Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580  It  provides  that  in 
granting  an  extension,  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  such  compliance." 

To  implement  die  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect  53  FR 
29464  (1988). 

Arkansas'  Petition 

The  Arkansas  Department  of  Hnance 
and  Administration,  Revenue  Division, 
Office  of  Motor  Vehicles  (Arkansas) 
submitted  a  petition  for  an  extension  of 
time.  In  support  of  its  petition,  Arkansas 
states  that  upon  enactment  of  the  Truth 
in  Mileage  Act  it  immediately  began  to 
revise  its  titles  procedures  and 
documents  to  conform  to  the  Act 
Arkansas  redesigned  the  title  to 
incorporate  what  it  believed  was  all  the 
necessary  information  required  by  the 
Act  and  purchased  1.5  million  of  the 
redesigned  titles.  Arkansas  anticipates 
that  the  inventory  of  redesigned  titles 
will  be  depleted  in  February  or  March 
1990,  and  therefore,  requests  that  it  be 
granted  an  extension  of  time  until  March 
31, 1990. 

NHTSA's  Raspanse  to  the  Patitiaa 

NHTSA  finds  that  Arkansas  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

After  enactment  of  the  Truth  in 
Mileage  Act  recognizing  that  it  would 
need  a  new  supply  of  tiUes  and  seeking 
to  conform  this  new  supply  to  the 
Federal  criteria,  Arkansas  redesigned  its 
title  to  incorporate  what  it  believed  was 
all  the  necessary  information  required 
by  the  Act  This  information  included  an 
abbreviated  odometer  disclosure 
statement  in  each  reassignment  space 
on  the  reverse  of  the  titie  and  a  space 
for  the  odometer  reading  and  model  on 
the  face  of  the  title.  Subsequent  to  the 
publication  of  the  final  rule,  Arkansas 
again  redesigned  its  title  to  incorporate 
additional  information  required  by  the 
rule.  Arkansas  submitted  a  copy  of  this 
title  specimen  to  NHTSA  for  review. 
Upon  completion  of  this  review,  the 
State  will  be  notified  by  letter  as  to  the 
acceptability  of  the  proposed  tide. 


In  light  of  Arkansas'  past  and  planned 
actions,  and  in  order  to  allow  Aiicansas 
to  expend  its  ciurent  supply  of  titles 
which  it  ordered  prior  to  the  publication 
of  NHTSA's  final  rule,  we  grant 
Arkansas'  request  for  an  extension  of 
time  until  March  31, 1990,  to  revise  its 
titles  to  meet  the  Federal  criteria. 

Authority:  15  U.S.C  1988  note:  delegatioa 
of  authority  at  49  CFR  1.50(0  and  50li(e) 

Issued  on  January  6, 1989. 
Erika  Z.  Jones, 

Chief  Counsel  National  Highway  Traffic 
Safety  Administration. 
[FR  Doc  89-556  Filed  1-10-89:  8:45  am) 


49  CFR  Part  580 

[Dodtet  Number  87-00:  NoOce  4C] 

Odomataf  Diactoaura  Raquli  amanta 

AOENCv:  National  Highway  Traffic 
Safety  Administration. 
AcnOK  Grant  of  petition  for  extension 
of  time  (Idaho). 

SuannARY:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Idaho  Transportation  Department 
(Idaho).  Idaho  cannot  conform  its  titles 
to  meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule 
implementing  the  Act  by  ^iril  29, 1989, 
the  effective  date  of  the  statutory  and 
regulatory  requirements.  Therefore,  the 
petition  requests  that  NHTSA  grant 
Idaho  an  extension  of  time,  until  August 
1990,  to  achieve  compUance.  Because 
Idaho  has  made  an  effort  to  meet  the 
deadline,  sets  forth  reasons  why  it  has 
failed  to  do  so,  and  intends  to  take 
additional  action  wfaHe  the  extension  is 
in  effect  we  have  granted  Idaho's 
petition.  Idaho  requested  an  extension 
until  August  1, 1990  to  revise  its  tides  to 
meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule. 
FOR  FUfrrHER  INFOflMATION  CONTACT 
Judith  Kaleta,  Office  of  die  Chief 
Counsel  Room  5219,  National  Highway 
Traffic  Safety  Administration.  400 
Sevendi  Street  SW..  Washington.  DC 
20590  (202-366-1834). 
SUPPLEMENTARY  MFOfOMATION: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1988  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1988.  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 


49  CFR  Part  560.  It  provides  diat  in 
granting  an  extension,  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  such  compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  rules,  the 
agency  published  final  rules,  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect  53  FR 
29464  (1988). 

Idaho's  Petition 

The  Idaho  Transportation  Department 
(Idaho)  submitted  a  petition  for  an 
extension  of  time.  In  support  of  its 
fietition,  Idaho  states  that  for  some  time, 
it  had  realized  that  it  had  fallen  behind 
in  the  development  and  design  of  a 
"state  of  the  art"  certificate  of  tide. 
Therefore,  it  had  worked  for  many 
months  to  create  a  document  that  would 
discourage  odometer  fraud  while 
allowing  easy  detection  if  the  document 
security  had  been  compromised.  After 
completing  its  specifications  and  plans 
to  implement  the  new  form,  Idaho 
learned  that  NHTSA  was  about  to 
pubUsh  a  final  rule  concerning  tides  and 
odometer  disclosure  information.  The 
State  had  made  several  improvements  in 
its  tide  and  rather  than  risk  nmning  out 
of  tides,  Idaho  decided  to  have  a  new 
supply  of  tides  printed.  Idaho  now  has  a 
stock  of  500,000  tides  and  anticipates 
that  these  tides  will  last  approximately 
one  and  one-half  years.  Therefore,  Idaho 
requests  that  it  be  granted  an  extension 
of  time  until  August  1990. 

NHTSA's  Response  to  the  Petition 

NHTSA  finds  that  Idaho  has  made 
reasonable  efforts  to  achieve 
compUance  with  the  MotOT  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Recognizing  that  it  would  need  a  new 
supply  of  titlM,  Idaho  redesigned  it  title, 
incorporating  several  improved  features. 
Idaho  had  its  tides  ;uinted  by  a  secure 
printing  process.  Some  of  the  security 
features  that  Idaho  adopted  include: 
visible  fibers,  a  security  thread, 
background  inks  that  will  show  attempts 
to  alter  information  chemically  or  by 
erasure,  and  a  microprint  line.  Idaho 
added  a  space  on  the  face  of  its  tide  for 
an  odometer  reading  at  the  time  the  title 
is  issued  by  the  State.  Idaho  has  also 
added  space  on  the  reverse  side  of  the 
tide  for  an  odometer  reading  at  the  time 
of  the  first  reassignment  and  at  the  time 
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of  subMquent  reassignments.  However, 
in  order  to  conform  with  the  Federal 
requirements,  Idaho  must  make 
additional  revisions  to  the  title 
document  The  State  will  be  notified  by 
letter  of  the  changes  needed. 

In  light  of  Idaho's  past  actions  and  its 
expressed  intention  to  make  additional 
changes,  and  in  order  to  allow  Idaho  to 
expend  its  current  supply  of  titles  which 
it  had  ordered  prior  to  the  publication  of 
NHTSA's  final  rule,  we  grant  Idaho's 
request  for  an  extension  of  time  until 
August  1, 1990,  to  revise  its  titles  to  meet 
the  Federal  criteria. 

Authority:  15  U.S.C  1968  note;  delegation 
of  authority  at  49  CFR  l.SO(f)  and  SOI  J(e). 
Issued  on  January  tt,  1968. 

Eiika  Z.  Hmas. 

Chief  Counsel,  National  Highway  Traffic 

Safety  Administration. 

(FR  Doc  88-557  Filed  1-10-89:  8:45  am] 


49CFRPwt580 

[Deefcet  Number  17-09^  NoOoe  4A] 

Odometer  Wecioeure  RequlremenU 

AOntCV:  National  Highway  Traffic 
Safety  Administratioa 

AcnOM:  Grant  of  petition  for  extension 
of  time  (Mississippi). 

■UMMWirr  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Mississippi  State  Tax  Commission 
(Mississippi).  Mississippi  cannot 
conform  its  laws  and  its  tides  to  meet 
the  requirements  of  the  Truth  in  Mileage 
Act  and  the  final  rule  implementing  the 
Act  by  April  29. 1988.  the  effective  date 
of  the  statutory  and  regulatory 
requirements.  Therefore,  the  petition 
requests  that  NHTSA  grant  Mississippi 
an  extension  of  time,  until  January  1. 
1990,  to  achieve  compliance.  Because 
Mississippi  has  made  an  effort  to  meet 
the  deadline,  sets  forth  reasons  why  it 
has  failed  to  do  so.  and  has  included  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect  we  have 
granted  Mississippi's  petition  for  an 
extension  of  time  until  January  1. 1990  to 
revise  its  laws  and  its  tides  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule. 


liTiON  contact: 

Judith  Kaleta.  Office  of  die  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590  (202-366-1834). 


•ueeLnKNTAHY  mfomaation: 
Background 

Section  2(c)  of  die  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29. 1989.  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  Uiat  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve  such 
compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules,  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect  53  FR 
29464  (1988). 

Mlssiseippi's  PetitioD 

The  Mississippi  State  Tax 
Commission  (Mississippi]  submitted  a 
petition  for  an  extension  of  time.  In 
support  of  its  petition,  Mississippi  states 
that  legislation  will  be  required  to 
conform  its  laws.  Currendy.  legislation 
is  being  drafted.  It  will  be  submitted  to 
the  1989  Regular  Session  of  the 
Mississippi  legislature  which  convenes 
in  January  1980.  In  addition.  Mississippi 
states  that  it  has  an  inventory  of  tide 
documents  necessary  to  fulfill  its 
requirements  until  January  1, 1990. 
Therefore.  Mississippi  requests  that  it  be 
granted  an  extension  of  time  until 
January  1, 1990. 

NHTSA's  Response  to  the  Petitian 

NHTSA  finds  that  Mississippi  has 
made  reasonable  efforts  to  achieve 
compliance  «vith  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regidations. 

After  NHTSA  issued  iU  NPRM  to 
implement  the  Truth  in  Mileage  Act 
recognizing  that  it  would  need  a  new 
supply  of  tide  and  seeking  to  conform 
this  new  supply  to  the  Federal  criteria. 
Mississippi  wrote  to  NHTSA  requesting 
assistance.  In  October  1987.  Mississippi 
added  a  space  for  the  buyer's  signature 
on  its  tides.  Because  the  title  already 
contained  all  the  information  required 
by  the  current  Federal  regulation, 
NHTSA  advised  Mississippi  that  a 
transferor  may  use  the  title  in  lieu  of  a 
separate  odometer  disclosure  statement 


On  November  14, 1988,  Mississippi 
provided  NHTSA  with  a  copy  of  c^ft  of 
a  revised  tide.  This  draft  accurately 
reflects  the  requirements  of  the  final 
rule.  Mississippi  is  currently  drafting 
legislation  which  would  allow  the  use  of 
these  revised  tides.  It  will  submit  this 
legislation  to  the  State  legislature  which 
convenes  in  January  1989. 

In  light  of  Mississippi's  past  and 
planned  actions,  and  in  order  to  allow 
Mississippi  to  expend  its  current  supply 
of  titles,  we  grant  Mississippi's  request 
for  an  extension  of  time  until  January  1, 
1990.  to  revise  its  laws  and  its  tides  to 
meet  the  Federal  criteria. 

Authority:  15  US.C  1988  note;  delegation 
of  authority  at  48  CFR  1.50(0  and  501.8(e). 
Issued  on  January  6. 1969. 

ErikaZ.|oaM, 

Chief  Counsel,  National  Highway  Traffic 
Safety  Administration. 

(FR  Doc  88-558  Filed  1-10-88;  8:45  am] 
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IDockel  Na  87-09:  Notice  40] 

Odometer  Dtsdoeure  Requirements 

AOINCV:  National  Highway  Traffic 
Safety  Administration. 

action:  Grant  of  petition  for  extension 
of  time  (Utah). 


r  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
die  Utah  State  Tax  Commission  (Utah). 
Utah  cannot  conform  its  laws  and  its 
tides  to  meet  the  requirements  of  the 
Truth  in  Mileage  Act  and  the  final  rule 
implementing  the  Act  by  April  29, 1989, 
the  effective  date  of  the  statutory  and 
regulatory  requirements.  Therefore,  the 
petition  requests  that  NHTSA  grant 
Utah  an  extension  of  time,  until  July 
1989,  to  achieve  compliance.  Because 
Utah  has  made  an  effort  to  meet  the 
deadline,  sets  forth  reasons  why  it  has 
failed  to  do  so,  and  has  advised  us  of 
the  steps  to  be  taken  while  the 
extension  is  in  effect  we  have  granted 
Utah's  petition  for  an  extension  of  time 
until  July  1. 1989  to  revise  its  laws  and 
its  tides  to  meet  the  requirements  of  the 
Truth  in  Mileage  Act  and  the  final  rule. 

NM  RMTHBII  INFORMATION  CONTACT: 

Judidi  Kaleta,  Office  of  die  Chief 
Counsel.  Room  5219.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW..  Washington.  DC 
20590  (202-366-1834). 
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•UPPUMOrrARY  INFORtlATION: 
Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  diat  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  such  compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  ndes  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect  53  FR 
29464  (1988).  | 

Utah's  Petition 

The  Utah  State  Tax  Commission 
(Utah)  submitted  a  petition  for  an 
extension  of  time.  In  support  of  its 
petition,  Utah  states  that  it  has  proposed 
amendments  to  its  odometer  disclosure 
statute  that  are  consistent  with  the  new 
Federal  law  and  regulations.  In  addition. 
Utah  has  designed  a  new  tide  that  it 
believes  conforms  to  the  new  Federal 
requirements.  Utah  estimates  that  its 
existing  supply  of  tides  will  last  until 
June  1989.  Therefore,  Utah  requests  that 
it  be  granted  an  extension  of  time  imtil 
July  1969. 

NHTSA's  Response  to  the  Petition 

NHTSA  finds  that  Utah  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regidations. 

To  meet  the  requirements  of  the  new 
Federal  law  and  regulations,  Utah  has 
redesigned  its  tide  document  The  draft 
tide  which  Utah  included  with  its 
petition  does  not  appear  to  conform  with 
the  Federal  requirements;  however,  only 
minor  changes  appear  to  be  needed.  In 
addition.  Utah  has  proposed 
amendments  to  its  odometer  disclosure 
statutes.  The  Utah  legislature  will 
consider  the  proposed  amendments 
when  it  convenes  in  January  1989. 

In  light  of  Utah's  past  and  planned 
actions,  and  in  order  to  allow  Utah  to 
expend  its  current  supply  of  tides,  we 
grant  Utah's  request  for  an  extension  of 


time  until  July  1, 1989,  to  revise  its  laws 
and  tides  to  meet  the  Federal  criteria. 

Authority:  15  \5S.C.  1988  note;  delegation 
of  authority  at  48  CFR  1.50(1)  and  50li(e). 

Issued  on  January  6, 1968. 
ErikaZ.  Jones, 

Chief  Counsel,  National  Highway  Traffic 

Safety  Administration. 

[FR  Doc  88-558  Hied  1-10-89;  8:45  am] 


DEPARTMEHT  OF  THE  INTERIOR 
Fish  and  Wildlife  Swvte* 
50  CFR  Part  23 

Export  of  Bobcat  Taicsn  in  1988  and 
Subsequent  Seasons 

agency:  Fish  and  Wddlife  Service. 
Interior. 

action:  Final  rule. 


SUMttARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention)  regulates  international 
trade  in  certain  animal  and  plant 
species.  As  a  general  rule,  exports  of 
animals  and  plants  listed  in  Appendix  II 
of  the  Convention  may  occur  only  if  (1)  a 
Scientific  Authority  has  advised  a 
permit-issuing  Management  Authority 
that  such  export  will  not  be  detrimental 
to  the  survival  of  the  species,  and  (2)  if 
the  Management  Authority  is  satisfied 
that  the  animals  or  plants  were  not 
obtained  in  violation  of  laws  for  their 
protection. 

This  document  announces  final 
findings  by  the  Scientific  Authority  and 
Management  Authority  of  the  United 
States  that  approve  the  export  of  bobcat 
harvested  in  the  1988  and  subsequent 
years  on  the  Wind  River  Indian 
Reservation,  Wyoming,  by  enrolled 
members  of  the  Arapahoe  and  Shoshone 
Tribes.  This  rule  also  stipidates  that 
monitoring  procedures  previously 
established  for  other  States  and  Indian 
Nations  or  Tribes  be  extended  to 
include  the  Wind  River  Indian 
Reservation,  Wyoming. 

In  a  January  5, 1984,  Federal  RegMer 
notice  (49  FR  590).  the  Service  published 
a  nde  granting  export  approval  for 
bobcats  [Lynx  rufus]  and  certain  other 
Convention-listed  species  &om  specified 
States  and  Indian  Nations  and  Tribes 
for  the  1983-84  and  subsequent  harvest 
seasons.  This  document  adds  the  Wind 
River  Indian  Reservation.  Wyoming,  to 
the  hst  of  States  and  Indian  Nations  and 
Tribes  for  which  the  export  of  bobcats  is 
approved. 
date:  January  11, 1989. 


ADDRESSES:  Please  send 
correspondence  concerning  this  rule  to 
die  Office  of  Scientific  Authority,  U.S. 
Fish  and  Wildlife  Service,  Washington. 
DC  20240.  Materials  received  wrill  be 
available  for  public  inspections  from 
8K)0  a.m.  to  4.-00  p.m.,  Monday  throu^ 
Friday,  at  the  Office  of  Scientific 
Audiority,  Room  537. 1717  H  Sh«et  NW.. 
Washington,  DC  or  at  the  Office  of 
Management  Authority,  Room  400, 1375 
K  Sti^et  Washington,  DC 

RM  FURTHER  INFORMATION  CONTACT: 

Scientific  Authority  Hnding — Dr. 
Charies  W.  Dane.  Office  of  Scientific 
Audiority,  U.S.  Fish  and  Wddlife 
Service,  Washington.  DC  2024a 
telephone  (202-653-5948). 

Export  permits — Mr.  Richard  K. 
Robinson.  Office  of  Management 
Audiority.  U.S.  Fish  and  Wddlife 
Service,  Washington,  DC  20240, 
telephone  (202)  343-4955. 

State  Export  Programs— Mr.  S.  Ronald 
Singer,  Office  of  Management  Authority, 
U.S.  Fish  and  Wildlife  Service, 
Washington.  DC  2024a  telephone  (202) 
343-4963. 

SUPPLEMENTARY  information: 

The  Convention  regulates  import 
export  reexport  and  introduction  from 
the  sea  of  certain  animal  and  plant 
species.  Species  for  which  trade  is 
controlled  are  included  in  three 
appendices.  Appendix  I  includes  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  trade.  Appendix  n 
includes  species  that  although  not 
necessarily  now  threatened  with 
extinction  may  become  so  unless  trade 
in  them  is  strictiy  controlled.  Appendix 
n  also  lists  species  that  must  be  subject 
to  regulation  in  order  that  trade  in  other 
currendy  or  potentially  threatened 
species  may  be  brought  under  effective 
control  (e.g..  because  of  difficulty  in 
distinguishing  specimens  of  currentiy  or 
potentially  threatened  species  from 
those  of  other  species).  Appendix  in 
includes  native  species  that  any  Party 
nation  identifies  as  being  subject  to 
regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  which  it  needs  the 
cooperation  of  other  Parties  in 
controlling  trade. 

In  the  January  5. 1984,  and  the  August 
18. 1983,  (48  FR  37494)  Federal  Register 
documents,  the  Service  announced  the 
decision,  from  a  review  of  listed  species 
concluded  at  the  Fourth  Meeting  of  the 
Conference  of  the  Parties  in  Botswana, 
that  each  of  the  specified  furbearer 
species  or  geographically  separate 
popidations  addressed  in  those  export 
findings,  including  the  bobcat  should  be 
regarded  as  listed  in  Appendix  n 


984  redcral  lUgtoter  /  VoL  54.  No.  7  /  Wednesday.  lanuary  11.  1968  /  Rales  and  Regnlationa 


because  of  its  similarity  in  appearance 
to  other  listed  spedes  or  populations.  As 
indicated  in  those  documents,  the 
Conference  of  the  Parties  adopted  a 
resolution  accepting  the  report  of  the 
Central  Committee  on  the  10-year 
review  of  spedes  listed  in  Appendices  I 
and  n.  The  report  included 
recommendations  that  these  populations 
or  spedes  should  be  considered  as 
listed  in  Appendix  11  only  because  of 
similarity  in  appearance,  if  they  were  to 
be  retained  in  that  Appendix. 

TIm  Janoaiy  5. 18B4.  document 
described  how  the  Service,  as  Scientific 
Authority,  planned  to  monitor  both  the 
status  of  these  spedes  and  their  trade 
on  an  annual  basis  so  that  it  could 
detect  any  significant  downward  trends 
in  populations  and.  when  necessary, 
institute  more  restrictive  export  controls 
in  response  to  them.  The  document  also 
described  how  the  Service,  as 
Management  Authority,  would 
determine  if  specimens  had  been 
lawfully  acquired  on  the  basis  of 
mandatory  tagging  requirements. 

This  previously  described  monitoring 
procedure  will  be  extended  to  include 
the  Wind  River  Indian  Reservation, 
Wyoming. 

This  is  the  second  Federal  Rsfistsr 
document  cooceming  the  Service's 
fimtiny  on  export  of  bobcats  taken  on 
the  Wind  River  Indian  Reservation. 
Wyoming,  in  the  1966  and  subsequent 
harvest  seasons.  The  first  document  (53 
FR  33156;  August  3a  1968)  announced 
the  Service's  intention  to  develop 
findings  on  the  export  of  bobcats  taken 
on  the  Wind  River  Indian  Reservation, 
Wyoming,  by  enrolled  memben  of  the 
Arapahoe  Shoshone  Tribes. 

The  purpose  of  this  rule  is  to  add  the 
Wind  River  Indian  Reservation. 
Wyoming,  to  those  States  and  Indian 
TrU>es  and  Nations  from  which  the 
Service  has  approved  the  export  of 
bobcats  in  the  1868-86  and  subsequent 
seasons.  The  approved  entities  were 
identified  in  the  January  5. 1961  Fadenl 
Register  (49  FR  500).  are  Usted  in  SOCFR 
23.52.  and  additional  entities  wera 
added  in  a  March  24. 196a  Federal 
Register  notice  (57  FR  9631). 

Comments  and  tafonnatfan  Reosired 

No  comments  or  information  were 
received  concerning  the  August  30, 1988. 
Federal  Register  (53  FR  33156)  notice 
proposing  export  of  bobcats  from  the 
Wind  River  Indian  Reservation. 

Mansgsment  Authority  Deteminatfams 

Exports  of  Appendix  n  spedes  are  to 
be  allowed  under  the  Convention  only  if 
the  Management  Authority  is  satisfied 
that  the  specimens  were  not  obtained  in 
contravention  of  laws  for  the  protection 


of  the  listed  wildlife  or  plants.  The 
Service,  therefore,  must  be  satisfied  that 
the  pelts,  hides,  or  products  of  the 
furbieerer  in  question  were  not  obtained 
in  violation  of  State  or  Federal  law,  in 
order  to  allow  export  A  system  to 
determine  whether  specimens  have  been 
lawfully  acquired  on  the  basis  of  tagging 
requirements  was  stipulated  in  the 
lanuaiy  5, 1964.  Federal  Register  (46  FR 
590). 

llie  Service  has  continued  to  monitor 
the  implementation  of  these  regulations 
and  considera  that  these  programs 
provide  reasonable  assurance  that 
bobcat  specimens  being  exported  wera 
not  obtabied  in  violation  of  laws 
established  for  their  protection. 

Sckotific  Authority  Advice 

Artide  IV  of  the  Convention  requires 
that  export  permits  for  any  spedmen  at 
a  spedes  included  in  Appendix  II  shall 
only  be  granted  when  certain  finHing« 
have  been  made  by  the  Scientific 
Authority  and  Management  Authority  of 
the  exporting  country.  The  Scientific 
Authority  mast  advise  "that  such  export 
will  not  be  detrimental  to  the  survival  of 
that  species"  before  a  permit  can  be 
granted  by  the  Management  Authority. 
Consistent  with  the  determination  that 
the  bobcat  is  listed  to  enable  trade  in 
other  species  to  be  effectively 
controUed.  the  Scientific  Authority 
considera  this  control  aspect  when 
adviting  on  non-detriment 

Bobcat  population  estimates  for  the 
Wind  River  Indian  Reservation. 
Wyoming,  were  based  on  the 
relationship  between  population  density 
from  other  studies  in  the  State  and 
habitat  types  and  distributions  on  the 
Reservation.  This  information  has  been 
supplemented  with  data  on  reproductive 
rates  and  age  structure  of  the  population 
obtained  from  harvested  bobcats,  and 
with  the  relative  number  of  bobcats 
trapped  per  trapping  effort  The  tagging 
and  harvest  assessment  programs  wiD 
provide  additional  means  of  monitoring 
any  effects  of  the  harvest  program. 

The  Service  continues  to  believe  that 
the  bobcat  is  properiy  listed  for  reasons 
of  similarity  of  sppearance,  and  that 
with  the  tagging  of  pelts  and  hides  as 
described  in  the  Management  Authority 
determinations  (49  FR  560).  the  export  of 
those  tagged  ■nimaU  will  not  reduce  the 
effectiveness  of  the  Convention  in 
controlling  trade  in  other  listed  spedes. 
The  Whid  River  Indian  Reservation. 
Wyoming,  has  established  a 
management  program  to  properly  marii 
all  bobcat  hides  or  pelts  harvested  so 
their  export  will  not  be  detrimental  to 
the  spedes  that  the  bobcat  is  listed  to 
protect,  and  to  provide  information  to 


indicate  whether  the  harvest  will 
threaten  the  survival  of  the  qpedee. 

Expert  Approval 

The  Service  approves  exports  of 
bobcats  harvested  in  the  1988  and 
subsequent  harvest  seasons  on  the 
Wind  River  Indian  Reservation. 
Wyoming,  by  enroUed  membera  of  the 
Arapahoe  and  Shoshone  Tribes  on  the 
basis  that  both  the  Sdentific  Authority 
and  Management  Authority  criteria 
have  been  satisfied. 

This  approval  is  subject  to  revision 
prior  to  any  snbseqtient  taking  season  in 
any  particular  State,  Indian  Tribe,  or 
Indian  Nation  if  a  review  of  information 
reveals  that  Management  Authority  or 
Sdentific  Authority  findings  in  favor  of 
export  must  be  changed,  lie  Service 
does  not  grant  general  approval  for 
export  of  specimens  of  this  species 
originating  in  any  State  or  Indian  Nation 
not  named  for  one  or  more  of  the 
following  reasons:  (1)  The  spedes  does 
not  occur  there,  (2)  no  harvest  of  the 
spedes  is  allowed  by  the  State  or  Indian 
Nation  or  Tribe,  or  (3)  the  Service  does 
not  have  current  information  needed  for 
Sdentific  Authority  and  Management 
Authority  findings. 

The  Department  has  determined, 
within  the  meaning  of  5  U.S.C  553(d)  (1) 
and  (3)  of  the  Adininistrative  Procedure 
Act  to  make  these  findings  and  rale 
effective  immediately.  By  making  this 
rule  effiective  immediateiy,  a  restriction 
on  international  trade  will  be  lifted  from 
individual  trappera  on  the  Wind  River 
Indian  Reservation.  Wyoming,  and  fiir 
dealen  within  Wjroming.  Furthermora. 
this  document  represents  the  final 
administrative  step  in  authorizing  the 
export  of  bobcats  from  Service- 
approved  States  and  Indian  Nations  and 
Tribes  fan  accordance  with  the 
Convention.  It  is  the  Department's 
opinion  that  a  delay  in  the  effective  date 
of  the  regulations  cdfter  this  rule  is 
published  could  affect  the  export  of 
pelts  taken  in  the  harvest  season  that  is 
about  to  begin  in  the  State  and  Indian 
Reservatioa  It  could  also  adversely 
affect  the  sjiedes  by  reducing 
compliance  with  Service-mandated. 
Indian  Nation  tagging  requirements. 
Furthermore,  good  cause  exists  for 
making  these  finrfing«  effective  as  soon 
as  possible  to  avoid  economic  injury  to 
individual  trappers,  dealers,  or  other 
small  entities  that  are  directly  affected 
by  the  finding.  It  should  he  noted  that 
making  this  finding  and  rule  effective 
fanmediately  will  not  adversely  affect 
the  spedes  involved,  in  view  of  the 
findings  of  nondetriment  contained 
herein. 


.  ^    ) 
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Nols.— The  Department  has  previously 
determined  that  tlie  expoH  of  certain  q>edes 
of  various  Sutes  and  Indian  Nations  or 
Tribes,  taken  in  the  1963-1964  and 
subsequent  harvest  waaons,  was  not  a  maior 
Federal  action  that  would  •igoificantly  affect 
the  quality  of  the  human  environment  within 
the  meaning  of  section  102(2MC)  of  die 
NaUooal  Environmental  Policy  Act  and. 
dierefore,  tlie  preparation  of  an 
Environmental  impact  Statement  was  not 
required  (46  FR  37484).  The  Department  has 
alM  detennined  that  such  liarvest  is  not  a 
ma)or  rule  under  Executive  Order  12281  and 
does  not  have  a  significant  economic  affect 
on  a  substantial  number  of  small  entitles 
under  the  Regnlatofy  Flexibility  Act  (S  U.S.C 
eoi). 

Hiis  rule  does  not  contain  any 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  etseq. 


Hiis  document  was  prepared  by  Mr. 
S.  Ronald  Singer,  Office  of  the 
Management  Authority,  and  Dr.  Charles 
W.  Dane,  Office  of  die  Sdentific 
Authority,  under  the  authority  of  the 
Endangered  ^>edes  Act  of  1973  (16 
IJS.C  1531  etseq.) 

List  of  Subjects  in  56  CFR  Part  23 

Endangered  and  threatened  wUdlife, 
Exports,  Fish.  Inqwrts.  Plants 
(agriculture).  Treaties. 

Regiiletion  Promulgation 

For  reasons  set  out  in  die  preamble  of 
tills  document  Part  23  of  "Hde  50.  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  23-ENDANQERED  SPECIES 
CONVENTION 

1.  The  authority  dtation  for  Part  23 
continues  to  read  as  follows: 

AuttHMity:  Conventioa  on  International 
Trade  in  Endangered  Species  of  Wild  Fauns 
and  Flora,  TIAS  8248;  and  Endangered 
Species  Act  of  1973.  87  SUt  884, 16  U.S.C 
1S31  et  seq. 

Subpart  F— Export  Of  Certain  SpadM 

Z  In  1 23.52  Bobcat  [Lynx  nifus), 
paragraphs  (a)  and  (b)  era  revised,  and 
paragraphs  (c)  dirough  (h)  ara  removed 
as  foUowK 


126.52 


(Lynanifwe). 


(a)  States  and  Harvest  Seasons 
Approved  for  Export  of  Bobcat  From  the 
United  States. 


1977-78 

1978-79 

1978-80 

1988-81 

1981-82 

1982-83 

1983  Md 
subee- 

quenl 

1987  and 
queni 

1988  and 

Nit\wr\» 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 
+ 
+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 

+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 

+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
E 

+ 
+ 

+ 
+ 
+ 
+ 
+ 
E 
+ 
+ 
+ 

+ 
+ 
E 
+ 
+ 
+ 

+ 
+ 
+ 
+ 

E 
+ 
+ 
E 
+ 
E(1) 

+ 

+ 

+ 

E(2) 

+ 
+ 
+ 
+ 
+ 
+ 

E 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+  ■ 

+ 

+ 

+ 

+ 

+ 

+ 

+ 

+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 

^lif^t 

"-T-mt 

r^MomlB 

'^'Fo'r       M,     < 

■•w 

l^wnM 

Ksntuoliy 

fOmmthfiHf^ 

1  tni'i's*! 

fiWrrr 

Mirhiowi                                   

Mii'i'illOlS 

"'iimrti' 

Mtwmir4 

Mnn4via   

MsM^HaVrr                         

'Int'sif's 

N«vwia 

NewHvnpsMrt                                     

Mfltr  Mil  lira 

Mtw  Yoffi       

NorttiCMma 

OtMmn^                                                  

+ 
+ 

Souttt  Cvoflna             

Soutti  CMcota                        

+ 

TaMa 

^ 

{f^^                                                                   

+ 

VlKinfion^     

+ 

Wlarfui^Mi 

WMIt  Ml  Triht 

^ 

IMttfMI^MI 

+ 
4. 

+  Ei^ort  spprovaL 
-  E»ort  not  spproved. 
E  197»-e0  ttottcst  sxport 
E(1)  As  abOM  tMit  tor  seslam 
E(2)  As  sDove  but  tor  »«gh    ' 


bf  US.  Oislrict  Cowt  CMrict  of  Cotombia. 
pofSon  d  Stale. 


fl86  F«dw«]  ^.^l^tw  /  VoL  54.  No.  7  /  Wedneaday.  lannaiy  11.  1969  /  R«le>  and  RagnUtfaw 


tb)  Condition  on  axpott  Bach  peh 
mutt  be  dearly  identiiBed  as  to  i 
State.  Indian  Tribe,  or  Indian  Nation  of 
origin:  and  teaeon  of  taking  by  a 
permanently  attached,  aerially 
numbered  tag  of  a  type  approved  by  and 
attached  under  conditiona  ettabliabed 
by  the  Service.  Exception  to  tagging 
requirement  finished  fura  and  fully 
manufactured  fur  products  may  only  be 
exported  from  the  United  States  whan 
the  State,  Indian  Tribe,  or  Indian  Nation 
export  tags,  removed  from  the  hides 
used  to  manufacture  the  product  being 
exported,  are  surrendered  to  the  Service 
at  the  time  of  expml  Such  tags  must  be 
removed  by  cutting  the  tag  strap  on  die 
female  side  next  to  the  loddng  socket  of 
the  tag  so  the  locking  socket  and  locking 
tip  remain  foined. 

(c)  through  (h)  [Removed] 

Dated:  November  22. 1988. 


AstutoMt  Secr^aryforFfth  and  Wildlife  and 

Parks. 

[FR  Doc.  89-814  FUad  1-10-8B:  8>U  am] 


DEPARTMENT  OF  COMMCRCC 


50  CFR  Parte  672  and  <7S 

Qroundflsh  of  ttwQulf  of  / 

Boring  Sm  and  Alaulion  WMidi  ATM 


;  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Conmierce. 
action:  Notice  of  clarification. 


;  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has  decided 
to  retain  the  existing  defiiiitions  of 
"directed  fishing"  applicable  to  the 
groundfish  fisheries  of  the  Gulf  of 
Alaska  and  the  Bering  Sea  and  Aleutian 
Islands  Area.  The  Regional  Director  has 
reviewed  changes  to  these  definitions 
recommended  by  the  North  Pacific 
Fiahery  Management  Council  (Council) 


and  has  determined  that  the 
recommended  changes  would  aocovrage 
overfaarvett  and  waste  of  higb-vahie 
bycatch  species  of  low  abundanoe.  Thia 
notice  is  intended  to  notify  the  pnbUc 
that  the  existing  definitions  will  apply 
until  further  notice  and  will  be  enforoed 
as  written. 
DATK  Effective  January  6, 1980. 

TON  MIRTNBI MF0MIAT10N  COMTaCTS 

Dale  R.  Evans  (Chief.  Fisheries 
Management  Division,  Alaska  Region. 
NMFS)  907-686-7414. 
su^njOMNTAiiv  a^onMATiow;  The 
groundfish  fisheries  in  the  exclusive 
economic  zone  (EEZ)  of  the  Golf  of 
Alaska  and  the  Bering  Sea-Aleutian 
Islands  Management  Area  are  managed 
under  the  Fishery  Management  Plans  for 
Groundfish  of  the  Gulf  of  Alaska  and 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area  (FMFs).  The 
FMPs  were  prepared  by  the  Council  and 
are  implemented  by  regulations  for  the 
domestic  fisheries  at  50  CFR  Parts  672 
and  676.  Definitions  of  "directed  fishing" 
are  codified  in  ii  672.2  and  67S.2.  (53  FR 
44011  November  1. 1988.  SO  FR  48072 
(November  6, 1985,  respectively). 

At  its  June,  1988  meeting,  the  Council 
requested  that  the  Regional  Director 
amend  the  "directed  fishing"  definitions. 
After  careful  review,  the  Regional 
Director  has  determined  that  the 
Council's  recommendation  would 
encourage  overharvest  of  high-value 
bycatch  species,  require  additional  at- 
sea  discard  of  groundfish  species,  and 
result  in  additional  waste  of  valuable 
groundfish  resources.  Therefore,  the 
Regional  Director  rejects  the  Council's 
recommendation  and  announces  that  the 
current  definitions  will  remain  in  effect 
until  farther  notice  and  will  be  enf need 
as  written. 

AutiMfity:  18  U.8.C  1801  »t  teq. 
Dated  January  8. 1988. 
Rkfaard  B.  Stane, 

Acting  Director,  Office  of  Fisheries 

Conservation  and  Management 

[FR  Doc  8e-M2  Filed  1-8-88;  1:13  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)ic  of  the 
proposed  issuance  of  rules  artd 
regulations.  The  purpose  of  ttteSe  notices 
is  to  give  Interested  oersons  an 
opportunity  to  partictpate  In  ttie  njie 
making  prior  to  the  adoption  of  the  final 
rules 


DEPARTyENT  OF  AGRICULTURE 
Offica  of  tha  Secretary 
Commodity  CradH  Corporation  . 

7  CFR  Parta  17  and  1493 

[PL  480,  GSW-102,  OSM-103,  EEP.  DCIP, 
and  SOAP  Export  Programs] 

Duty  Drawback  and  USOA  Export 
Programa 

AOCNCV:  Office  of  the  Secretary  and 
Commodity  Credit  Corporation,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARr.  The  Department  of 
Agriculture  is  considering  a  revision  to 
its  export  programs  which  would  require 
that  program  participants,  as  a  condition 
of  program  participation,  agree  that  they 
will  not  claim  the  benefit  of  duty 
drawback  with  respect  to  any  U.S. 
agricultural  exports  made  under  the 
program. 

date:  Comments  must  be  received  on  or 
before  April  11, 1989. 
ADDRESS:  Mail  comments  to  the  General 
Sales  Manager,  Foreign  Agricultural 
Service,  USDA,  Washington.  DC  20250. 
RM  FURTHER  INFORMATION  CONTACT 
LT.  McElvain,  Director,  CCC  Operations 
Division,  Export  Credits,  Foreign 
Agricultural  Service,  Washington,  DC 
20250.  Tel:  (202)  447-6225  or  John 
Reddington,  Deputy  Assistant 
Administrator,  Commodity  &  Marketing 
Programs,  Foreign  Agricultural  Service, 
Washington.  DC  20250.  Tel:  (202)  447- 
7791. 

SUPPtEMCNTARV  RtFORSIATION:  The 
Department  of  Agriculture  has  received 
comments  expressing  concern  that 
exporters  who  export  U.S.  agricultural 
commodities  under  the  Department's 
export  programs  may  be  receiving  a 
drawback  of  import  duties  paid  on  the 
importation  of  certain  fungible 
commodities.  Although  this  is  in 
accordance  with  the  U.S.  custom  laws 
(19  U.S.C.  1313).  these  commentators 
argue  that  this  situation  contravenes  the 


intent  and  purposes  of  the  Department's 
export  programs.  The  commentators 
have  asked  the  Department  to  take 
action  which  would  prevent,  with 
respect  to  a  specific  transaction,  both 
participation  in  a  Department  program 
and  receipt  of  drawback. 

In  view  of  the  comments  that  the 
Department  has  received  with  regard  to 
the  drawback  concerns,  the  public  is 
invited  to  submit  comments  generally  on 
this  issue.  Comments  are  specifically 
invited  on  the  economic  and 
programmatic  impact  if  any,  on  exports 
of  U.S.  agricultural  commodities  and  the 
Department's  export  programs:  (1)  Of 
the  current  system  under  which  exports 
under  these  programs  may  benefit  from 
duty  drawback;  and  (2)  if  program 
participants  were  required  to  agree,  as  a 
condition  of  program  participation,  that 
they  would  not  claim  duty  drawback 
with  respect  to  U.S.  agricultural  exports 
under  these  programs.  The  Department 
also  invites  comments  with  respect  to 
the  extent  that  duty  drawback  is  now 
being  claimed  on  exports  made  under 
the  above  programs. 

The  proposed  revision  would  apply  to 
the  following  export  programs: 

(1)  7  CFR  Part  17-Sales  of  Agricultural 
Commodities  Made  Available  Under 
Title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended. 

(2)  7  CFR  Part  1493-Commodity  Credit 
Corporation  (CCC)  Export  Credit 
Guarantee  Pixtgram  (GSM-102)  and  CCC 
Intermediate  Export  Credit  Guarantee 
Program  (GSM-103). 

(3)  Export  Enhancement  Program 
(EEP). 

(4)  Sunflower  Oil  Assistance  Program 
(SOAP). 

(5)  Dairy  Export  Incentive  Program 
(DEIP). 

Each  person  submitting  suggestions  or 
comments  is  requested  to  include  his/ 
her  name  and  address  and  give  reasons 
for  the  comments  or  suggestions.  Copies 
of  all  written  communications  will  be 
available  for  examination  by  interested 
persons  in  Room  4503,  South  Building, 
U.S.  Department  of  Agriculture  during 
regular  business  hours. 

Signed  at  Washington.  DC  on  December  2, 
1988. 

Richard  E  Lyng. 
Secretary  of  Agriculture. 
(FR  Doc.  88-&35  Filed  1-10-89:  ft45  am] 

aaXMQ  COOC  3410-01-«l;  MtO-OS-M 


Agricultural  Markatlng  Sarvica 

7  CFR  Part  989 

[FV-8S-135PR] 

Raisins  Produced  From  Grapes  Grown 
m  California;  a  Change  to  ttie 
Admtailstrative  Rules  and  Regulations 
Regarding  the  Raisin  Diversion 
Program  Final  Redemption  Date 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  nde  invites 
comments  on  a  change  to  the 
administrative  rules  and  regulations  of 
the  California  raisin  marketing  order. 
This  action  would  change  the  final 
redemption  date  for  Raisin  Diversion 
Program  (RDP)  certificates  from  January 
15  to  December  15.  December  15  would 
remain  the  final  redemption  date 
thereafter.  This  action  was  unanimously 
recommended  by, the  Raisin 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order.  This  change 
is  intended  to  improve  the  efficiency  of 
the  program. 

DATE:  Comments  must  be  received  by 
February  la  1989. 

ADDRESS:  Into^sted  persons  are  invited 
to  submit  written  comments  concerning 
this  proposaL  Conunents  must  be  sent  in 
triplicate  to  the  Docket  Qerk.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  Room 
2085-S,  P.O.  Box  96456,  Washington.  DC 
20090-6456. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Patricia  A  Petrella.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA  Room 
2525-S,  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  447-.S120. 
SUPPLEMENTARY  SWORMATION:  This 
proposed  nile  is  issued  under  Marketing 
Agreement  and  Order  No.  989  [7  CFR 
Part  989],  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674].  hereinafter 
referred  to  as  the  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
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major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  who  are  subject  to  regulation 
under  the  raisin  marketing  order,  and 
approximately  5.000  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California  raisins  may  be 
classified  as  small  entities. 

This  proposed  rule  invites  comments 
on  a  change  to  the  administrative  rules 
and  regulations  of  the  raisin  marketing 
order.  This  action  was  unanimously 
recommended  by  the  Committee.  The 
change  would  revise  the  redemption 
date  for  RDP  certificates  from  )anuary 
IS,  1990  to  December  15, 1989,  if  a  RDP 
were  established  for  the  next  crop  year. 
December  15  would  remain  the  final 
redemption  date  thereafter. 

The  RDP  gives  producers  the  means  of 
voluntarily  reducing  the  quantity  of 
grapes  grown  for  drying  into  raisins. 
Producers  wishing  to  participate  in  the 
RDP  divert  their  grape  crop  from 
production.  In  return,  the  producer 
receives  the  equivalent  quantity  of 
raisins  from  the  previous  year's  reserve 
pool,  which  is  represented  by  a 
diversion  certificate,  to  sell  to  handlers 
as  though  the  raisins  were  produced  in 
the  current  crop  year.  The  producer  is 
paid  by  a  handler  the  established  field 
price  minus  the  harvest  costs 
determined  for  that  year.  Current  rules 
and  regulations  require  handlers  to 
redeem  diversion  certificates  by  January 
15. 

When  RDP  certificates  are  redeemed, 
the  handler  receives  a  quantity  of 
reserve  pool  raisins  equal  to  the  amount 
of  diverted  raisins  represented  on  the 
diversion  certificate.  Prompt  redemption 


of  diversion  certificates,  as  proposed  in 
this  action,  would  allow  equity  holders 
in  the  reserve  pool  to  receive  payment 
as  early  as  possible  for  those  reserve 
pool  raisins  utilized  to  redeem  diversion 
certificates.  This  action  would  also  tend 
to  decrease  storage  and  insurance  costs 
related  to  reserve  pool  raisins  because 
those  raisins  would  be  stored  in  the 
reserve  pool  for  a  reduced  period  of 
time. 

The  information  collection 
requirements  contained  in  the  section  of 
the  regtilations  that  would  be  amended, 
if  the  proposed  rule  is  adopted,  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  No.  0581-0093. 

Based  on  the  foregoing  and  other 
available  information,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  8ub)ecU  in  7  CFR  Part  989 

California,  Grapes,  Marketing 
agreements  and  orders.  Raisins. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  989  is  proposed  to 
be  amended  as  follows: 

PART  98»-RAI8IN8  PROfXJCEO 
FROM  QRAPC8  GROWN  IN 
CAUFORNU 

1.  The  authority  citation  for  7  CFR 
Part  980  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended.  7  U.S.C  601-874. 

Subpart— Adminlstnrtive  Rules  and 
Regulations 

2.  Section  989.156  is  amended  by 
revising  the  last  sentence  of  paragraph 
(k)  to  read  as  follows: 

^B«.I90     HMHi  UiVWSNNI  prOQranV 

(k)  *  *  *  Diversion  certificates  will 
only  be  valid  and  honored  if  presented 
to  the  Committee  for  redemption  on  or 
before  December  15  of  the  crop  year  for 
which  they  were  issued. 


Dated:  January  8, 1989. 
Robert  C.  Kaeney, 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

|FR  Doc.  89-534  Plied  1-10-69:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttte  Assistant  Secretary  for 
Policy  Development  and  Researcfi 

24  CFR  Part  401 

(Docket  Na  R-S9-1435;  FR-2MS] 

Supplemental  Assistance  for  Facilities 
To  Assist  tt>e  Homeless;  Cross 
Reference 

AOENCV:  O^ice  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
action:  Proposed  rule;  cross  reference. 

summary:  In  a  Notice  published 
elsewhere  is  today's  Federal  Register. 
HUD  is  announcing  changes  for 
immediate  effect  to  the  guidelines  for 
the  Supplemental  Assistance  for 
Facilities  to  Assist  the  Homeless 
program  (SAFAH).  (The  guidelines  for 
SAFAH  were  published  on  October  19. 
1987  (52  FR  38880).)  The  changes 
implement  amendments  to  the  program 
by  the  Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988 
(Pub.  L  100-628.  approved  November  7. 
1988).  Although  the  guidelines,  as  well 
as  the  changes  announced  today,  were 
published  for  immediate  effect,  the 
public  is  invited  to  comment  by  March 
27. 1989.  on  the  guidelines  and  changes 
for  consideration  in  developing  a  final 
rule  within  12  months  of  enactment  of 
the  McKinney  legislative  amendments. 

Dated:  January  5. 1969. 
Kennedi  |.  Bdma. 

Assistant  Secretary  for  Policy  Development 
and  Research. 
(FR  Doc  89-554  Filed  1-10-69: 8:45  am] 

SaUNOCOOC  t21«.«1-« 


Office  of  ttte  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  888 

(Docket  Na  N-M-1911:  FR-2603] 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Marlcet  Rents 
for  New  Construction  and  Sut>stantial 
RetuMlitation— Providence,  Rl;  Special 
Revisions  for  Fiscal  Year  1987 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  notice. 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  establish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 


m^l^^ff: 
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frequently  than  annually.  This  document 
proposes  to  amend  the  Fiscal  Year  1987 
Fair  Market  Rent  Schedule  to  establish 
new  FMRs  for  the  Providence.  Rhode 
Island  market  area  for  that  fiscal  year. 
These  rents  are  necessary  to  provide 
FMRs  more  comparable  to  market  rents 
for  new  construction  in  this  market  area. 
DATE  Comments  due:  February  10. 1989. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  Offices  of  General  Counsel,  Room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  M.  Winiarski,  Chief  Appraiser, 
Valuation  Branch,  Technical  Support 
Division.  Office  of  Insured  Multifamily 
Housing  Development,  451  Seventh 
Street  SW..  Washington,  DC  20410-0500. 
Telephone  (202)  428-7624.  (This  is  not  a 
toll-free  number.) 

SUPTLEMCNTARY  MFORMATWN: 

Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C  1437f)  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  These  programs, 
icnown  collectively  as  the  Section  8 
Housing  Assistance  l^yments  Program, 
provide  assistance  payments  for  lower 
income  families  for  a  variety  of  housing 
options,  including  new  construction  and 
substantial  rehabilitation. 

Under  these  im)grams.  HUD  or  public 
housing  agencies  (PHAs)  make  rental 
assistance  payments  on  behalf  of 
eligible  families  to  owners.  When 
families  lease  an  eligible  unit,  the 
housing  assistance  payment  is  made  and 
is  based  upon  the  difference  between 
the  total  housing  expense  and  the  total 
family  contribution.  Initial  contract 
rents,  plus  an  allowance  for  utilities 
generally  may  not  exceed  area-wide 
Fair  Market  RenU  (FMRs)  established 
by  the  Department.  FMRs  are  based 
primarily  on  the  level  of  rentals  paid  for 
recently  completed  or  newly  constructed 
dwelling  units  of  modest  dc»ign  within 
each  market  area  as  determined  by 
HUD  Field  Office  staff.  For  the  FY  1987 
FMRs  and  FY  1987  FMRs  previously 
promulgated  by  the  Department  (see  the 
April  28. 1988  Federal  Register.  53  FR 
14954).  these  rents  reflected  the 
Department  s  cost  containment  efforts  in 
relation  to  housing  assistance  provided 


in  the  Section  8  New  Construction  and 
Substantial  Rehabilitation  Programs. 

This  Document 

This  document  aimounces  a  special 
revision  to  the  Fiscal  Yecir  1987  Fair 
Market  Rent  schedules  applicable  to  the 
Providence,  Rhode  Island  market  area. 
These  FMRs  reflected  data  submitted  by 
the  Providence  Office.  Where  sufficient 
market  rental  comparables  do  not  exist, 
HUD  procedures  permit  the  use  of  an 
interpolation  technique  to  arrive  at 
indicated  FMRs.  Although  the  use  of 
interpolation  and  adjustments  to 
establish  rents  are  sound  principles  and 
techniques,  the  best  data  for  "market 
rents"  would  be  that  from  recenUy 
constructed  projects,  as  it  would 
necessarily  reflect  current  conditions  in 
the  marketplace  with  respect  to 
financing,  vacancy  rates,  etc  and  would 
provide  a  degree  of  assurance  that  rents 
so  derived  should  be  adequate  to 
support  new  projects,  all  factors  being 
equal. 

The  Providence  Office  requested  that 
the  Department  establish  new  rents  for 
the  Providence,  Rhode  Island  market 
area.  Careful  analysis  of  this  request 
and  reanalysis  of  the  FY  1987  FMRs  for 
this  market  area  indicate  that  the  rents 
resulting  from  the  application  of  the 
aforementioned  techniques,  when 
modified  to  reflect  the  Department's  cost 
containment  policies,  are  not  adequate, 
even  when  it  is  clear  that  there  has  been 
compliance  with  the  Department's  cost 
containment  guidelines  with  respect  to 
project  design.  Therefore,  an  upward 
adjustment  of  the  FY  1987  FMRs  for  this 
market  area  is  needed.  Accordingly,  the 
Department  is  proposing  a  revision  of 
the  FY  1987  schedule  applicable  to  the 
Providence.  Rhode  Island  market  area.  It 
is  intended  that  when  this  schedule  is 
published  for  effect  its  appHcability  will 
be  the  same  as  set  forth  in  the  preamble 
to  the  original  FY  1987  schedule, 
published  on  April  28, 1988,  at  53  FR 
14954. 

OtbOT  Infocmatian 

HUD  regulations  in  24  CFR  Part  50. 
implementing  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
§  50.2a.  Since  the  FMRs  established  in 
this  Notice  are  within  the  exclusion  set 
forth  in  S  5a20(1),  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

Ilie  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 


14.156,  Lower  Income  Housing 
Assistance  Program  (section  6). 

Accordingly,  the  following 
amendment  to  the  FY  1987  Fair  Market 
Rent  schedule  is  proposed  for  the 
Providence,  Rhode  Island  Market  Area: 

Autliorily:  Sec  8(c)(1).  U.S.  Housing  Ad  of 
1937.  42  U5.C  1437f:  mc.  7(d).  Department  of 
HUD  Act  42  U5.C.  3535(d). 

Schedule  A— Fair  Maritet  Rents  for  New 
Construction  and  Substantiai  RetubiK- 


[SpecM  Revision  o(  FY  1967  FMRs] 

NUMtMf  of  B0(^OOMIS 

0 

1 

2 

3 

4 

Strucsrat: 

515 
463 
460 
475 

618 
603 
621 
62B 

848 

718 
605 
808 

816 

887 

797 
715 

1104 

SenfrOelactwd/ 

Row 

Widki5> 

660 
640 

Be¥«lor2-4STY_ 
Bw«rtor5+  STY„ 

Dated  Jaouary  S,  1868. 
JanM  S.  SchoeBOef^er. 
General  Deputy  Assistant  Secretary  for 
Housing— federal  Housing  Commissiooer. 
(FR  Doc  89-662  Piled  1-10-80;  8:45  am) 
icooE  lan-n-M 


DEPARTMENT  OF  THE  INTERtOR 

^gatm  m    ^aM  0>^»A^^k^  AAbk^^^  g% ^  rial  ■*!«« 

i/mcv  Of  sunscv  mhwiq  Hvcivnaoon 


30  CFR  Part  781 

Announcentent  of  PubWc  HeerfnQeand 
AvaBabWty  of  Draft  Suppleraentai 
Environmental  Impact  Statenient,  on 
Propoeed  Rule  on  VaM  Existing 
Rights  and  Appteation  ProWbittons  of 
Surface  MMng  Control  and 
Reclamation  Act  to  Underground 


agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
action:  Notice. 


;  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  raaldng  available  a  draft  supplement 
to  the  1979  envirorunenta)  impact 
statement  (EIS)  on  OSMRFs  permanent 
program  re^gulations.  This  draft 
Supplement  addresses  proposed 
revisions  to  the  permanent  program 
rules  tiut  implement  section  522(e)  of 
the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA):  A  standard 
for  valid  existing  rights  (VER)  for  mining 
in  areas  where  Congress  has  otherwise 
prohibited  mining  trader  section  S22(e) 
of  SMCRA.  and  the  applicability  of  the 
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prohibitions  in  section  522(e)  to 
subsidence  resulting  from  underground 
mining.  OSKfRE  is  soliciting  public 
comment  on  this  draft  Supplement.  All 
substantive  comments  received  within 
the  comment  period  will  be  considered 
in  the  preparation  of  the  final  EIS 
Supplement.  In  accordance  with  the 
Administrative  Procedure  Act.  any 
comments  on  the  rule  itself  should  be 
submitted  to  the  Administrative  Record 
Room  (see  the  Notice  of  Proposed 
Rulemaking.  53  FR  52374.  December  27, 
1988.  for  full  address). 
DATCt:  Written  comments:  Comments 
on  the  draft  Supplement  must  be 
received  no  later  than  3:30  p.m.,  March 
3, 1989.  Comments  sent  to  another 
address  or  received  after  the  close  of  the 
comment  period  may  not  be  included  in 
the  preparation  of  the  Final  EIS 
Supplement 

Hearings:  Hearings  on  the  draft 
Supplement  are  scheduled  on  February 
16. 1989.  All  hearings  will  start  at  9:00 
a.m.  local  time. 

•DOimm.  Written  comments:  By  mail: 
Catherine  Roy,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  L-5121 
(MS-10).  1951  Constitution  Avenue, 
NW..  Washington.  DC  20240;  or 

Hand-deliver  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  5121. 1100  L  Street.  NW.. 
Washington.  DC  weekdays  between 
8.-00  a.m.  and  3:30  p.m. 

Hearings:  Public  hearings  are 
scheduled  at  the  follo«ving  locations: 

Denver.  CO — Brooks  Towers,  Second 
Floor  Conference  Room,  1020 15th 
Street 

PIttsburgfa,  PA— Parkway  Center  Inn. 
875  Creentree  Road. 

Washington.  DC— First  Floor 
Auditorium.  South  Interior  Building.  1951 
Constitution  Avenue,  NW. 

St  Louis.  MO— Park  Terrace  Airport 
Hiltoa  10330  Natural  Bridge  Road. 


kTION  CONTACTt 
Single  copies  of  the  draft  Supplement 
are  available  from  Catherine  Roy, 
Division  of  Technical  Services  (5121-L), 
OSMRE,  1951  Constitution  Avenue, 
NW..  Washington.  DC  20240;  telephone 
(202  or  FTS)  343-5143. 

(Requests  for  information  on  the  rule 
itself  should  be  addressed  to  Dr. 
AnnetU  Cheek  or  Mr.  Dennot  Winters, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  U.S.  Department  of 
the  Interior.  1951  Constitution  Avenue. 
NW..  Washington.  DC  20240;  telephone 
Dr.  Cheek  at  (202  or  FTS)  343-4006  and 
Mr.  Winters  at  (202  or  FTS)  343-1928.) 
•UPPLaMMTAIIV  ■^OWliATIOWL  Pursuant 
to  the  National  Envirotunental  Policy 
Act  of  1909.  as  amended.  OSMRE  has 
prepared  a  draft  Supplement  to  the  1979 


environmental  impact  statement  on  the 
permanent  program  regulations.  This 
draft  Supplement  analyses  the  potential 
environmental  impacts  of  a  proposed 
revision  to  the  permanent  program  rules, 
30  CFR  Part  761.  This  proposed  rule 
would  affect  future  surface  coal  mining 
operations  on  lands  within  National 
I^rks.  Wildlife  Refuges.  Wilderness 
Areas,  Wild  and  Scenic  Rivers,  the 
National  System  of  Trails,  and  National 
Recreation  Areas.  In  addition,  this 
proposed  rule  would  affect  future 
surface  coal  mining  operations  that 
would  adversely  affect  places  listed  on 
the  National  Register  of  Historic  Places 
or  any  publicly  owned  park,  or 
operations  within  a  National  Forest  or 
within  100  feet  of  cemeteries  and  public 
roads,  or  within  300  feet  of  occupied 
dwellings,  public  buildings,  schools, 
churches,  and  public  parks.  The 
proposed  action  and  alternatives  are  as 
follows: 

Alternative  Al  (No  Action):  Modified 
All  Permits/Prohibitions  Apply  Through 
State  Programs. — Under  Alternative  AJ. 
coal  mining  in  section  522(e]  areas 
would  be  regulated  as  it  is  now.  VER  is 
established  by  the  modified  all  permits 
standard.  An  applicant  must 
demonstrate  that  he/she  had  obtained, 
or  made  a  good-faith  effort  to  obtain,  all 
permits  necessary  for  surface  coal 
mining  operations  prior  to  August  3, 
1977.  Under  this  alternative,  almost  no 
one  would  qualify  for  VER,  and  no 
surface  mining  or  related  impacts  are 
expected  on  any  of  the  prohibited  areas 
identified  in  section  522(e).  Provisions 
relating  to  subsidence  in  section  522(e) 
areas  vary  by  State  and  allow  a  range  of 
subsidence  effects  from  underground 
mining  in  the  522(e)  areas. 

Alternative  Bl:  Modified  All  Permits/ 
Total  Prohibition. — Under  Alternative 
Bl.  VER  for  surface  coal  mining 
operations  (including  off-site 
preparation  plants)  would  be 
established  by  the  modified  all  permits 
standard  as  described  under  Alternative 
Al.  Because  almost  no  one  would 
qualify  for  VER  under  this  standard, 
there  would  be  virtually  no  surface 
mining  or  off-site  preparation  plants  in 
522(e)  areas.  No  underground  mining  or 
surface  impacts  of  adjacent 
underground  mining  would  be  allowed 
in  section  522(e)  areas. 

Alternative  Pi  (Proposed  Action): 
Modified  All  Permits/No  Subsidence. — 
Under  Alternative  Pi,  VER  for  surface 
coal  mining  operations  (including  off- 
site  preparation  plants)  would  be 
established  by  the  modified  all  permits 
standard  as  described  under  Al. 
Because  almost  no  one  would  qualify  for 
VER  under  this  standard,  there  would  be 
virtually  no  surface  mining  or  off-site 


preparation  plants  in  522(e)  areas. 
Underground  mining  would  be  allowed 
within  protected  zones  currently 
delineated  in  section  522(e).  but  surface 
facilities  and  any  measurable 
subsidence  in  the  reasonably 
foreseeable  future  would  be  prohibited. 
The  mine  operator  would  be  allowed  to 
use  whatever  means  are  available  to 
meet  this  performance  standard. 

Alternative  P2  (Proposed  Action): 
Modified  All  Permits/No  Material 
Damage. — Alternative  P2  is  similar  to 
Pi,  except  that  under  P2.  some 
underground  coal  mining  in  522(e)  areas 
would  be  allowed,  but  surface  facilities 
and  subsidence  that  causes  material 
damage  to  protected  lands,  features  and 
structures  would  be  prohibited. 

Alternative  El:  Modified  All  Permits/ 
Prohibitions  Not  Applicable. — Under 
Alternative  El.  VER  would  be 
established  using  the  modified  all 
permits  standard.  Because  virtually  no 
one  would  qualify  for  VER,  there  would 
be  no  surface  coal  mining  or  off-site 
preparation  plants  in  522(e)  areas.  The 
prohibitions  of  section  522(e),  however, 
would  not  apply  to  subsidence  resulting 
from  underground  mining.  Operations 
would  still  be  required  either  to  (a) 
adopt  measures  to  prevent  subsidence 
from  causing  material  damage, 
maximize  mine  stability,  and  maintain 
the  value  and  reasonably  foreseeable 
use  of  surface  lands:  or  (b)  adopt 
measures  that  provide  for  planned 
subsidence. 

Alternative  P3  (Proposed  Action): 
Ownership  and  Authority. — Under 
Alternative  P3,  the  person  claiming  VER 
would  need  to  show  the  right  to  extract 
the  coal  by  the  method  intended,  as 
determined  by  the  laws  of  the  State  in 
which  the  property  is  located.  To 
establish  VER  for  off-site  preparation 
plants,  an  operator  would  have  to  show 
the  right  to  use  the  land  and  have  all  the 
permits  needed  before  August  3, 1977. 

Most  owners  of  private  coal  rights  in 
section  522(e)  areas  would  be  able  to 
establish  VER  for  underground  mining, 
and  the  prohibitions  of  522(e]  would 
therefore  not  apply  to  underground 
mining.  In  addition,  some  operators 
would  be  able  to  establish  VER  for 
surface  mining  within  the  522(e]  areas. 
Very  few  new  off-site  preparation  plants 
would  be  established  within  522(e) 
areas.  Applicability  of  the  prohibitions 
of  552(e)  to  subsidence  would  be 
relevant  only  in  those  few  cases  where 
an  operator  would  not  be  able  to 
establish  VER  for  the  proposed  method 
of  mining. 

Under  this  alternative,  almost  all  the 
non-Federal  coal  in  522(e)  areas  could 
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be  underground  mined,  and  some  could 
be  surface  mined. 

Takings  Alternative. — Under  this 
alternative,  an  applicant  for  VER  would 
have  to  demonstrate  that  the  person  has 
property  rights,  as  defined  by  the  laws 
of  the  State  in  which  the  property  is 
located,  such  that,  if  the  mining  permit  is 
denied,  the  denial  would  effect  a  taking 
of  property  that  would  entitle  the  person 
to  just  compensation  under  the  fifth  and 
fourteenth  amendments  to  the  United 
States  Constitution.  Although  the  effect 
of  the  Takings  Alternative  for  VER 
cannot  be  quantitatively  analyzed  in 
this  supplement,  the  impacts  would  be 
similar  to  those  discussed  under  Al,  Bl, 
Pi,  and  P2,  except  that  less  land  would 
be  subject  to  the  prohibitions. 


The  analysis  considers  the  general 
effects  on  the  human  environment  that 
might  occur  as  a  result  of  coal  mining 
under  the  various  alternatives.  The 
analysis  is  based  on  assumptions 
concerning  where  coal  is  likely  to  be 
produced  to  meet  the  Nation's  energy 
needs  and  the  level  of  that  production. 
These  will  be  determined  in  part  by  the 
availability  of  coal  based  on  the 
restrictions  imposed  under  each 
alternative,  that  is,  the  standard  used  to 
establish  VER  and  how  the  subsidence 
restrictions  are  applied.  This  has  a 
direct  correlation  with  the  effect  of  coal 
mining  on  the  environment. 

OSMRE  will  limit  oral  testimony  at 
these  hearings  to  10  minutes.  Additional 
time  may  be  granted  at  the  discretion  of 
the  presiding  officer  based  on  the 


number  of  speakers  registered.  OSMRE 
encourage  speakers  to  provide  a  written 
text  of  prepared  comments,  regardless  of 
length,  to  help  ensure  that  OSMRE  has 
an  accurate  record. 

Persons  who  wish  to  speak  should 
sign  the  register  before  the  hearing 
begins.  After  the  last  registered  speaker 
has  been  heard,  the  hearing  officer  will 
consider  the  request  of  any  other  person 
present  who  wishes  to  speak.  Any 
person  present  may  speak:  however, 
only  one  person  will  be  allowed  to 
represent  the  viewpoints  of  any 
organization. 

Dated:  )anuary  4. 1989. 
Brent  Wahkiuist,  i 

Assistant  Director.  Program  Policy.  \ 
(FR  Doc.  88-356  Filed  1-10-49:  8:45  am) 
■MJJNQ  CODE  4a««-es-« 
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DEPARTMENT  OF  AGRICULTURE 

ronns  uniMr  nwivw  Dy  urncvr  or 
iandBudgal 


January  tt,  1988. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.&C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection:  (3)  Form  number(s).  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  l>e  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250.  (202)  447- 
2118.  Comments  on  any  of  the  items 
listed  should  be  submitted  directly  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503.  Attn: 
Desk  Officer  for  USDA.  If  you  anticipate 
commenting  on  a  submission  but  And 
that  preparation  time  will  prevent  you 
from  doing  so  promptly,  you  should 
advise  the  0MB  Desk  Officer  of  your 
intent  as  early  as  possible. 

NewCoUectioa 

•  Farmers  Home  Administration. 


Automatic  Payment  Syalea  Survey 

None 

One  time 

Individuals  or  hoaseholda:  3S0 

responses;  87  hours;  not  applicable 

under  3504(h) 
Jack  Holston  (202)  382-8736 

Rainstatnnant 

•  Food  and  Nutrition  Service 
Summer  Food  Service  Program  for 

Children  (SFSPC)  Food  Service 

Management 
Company-Application  for  Registration 
None 

Recordkeeping:  Annually 
State  or  local  governments:  Businesses 

or  other  for-proBt;  Federal  agencies  or 

employees:  236  responses;  579  hours; 

not  applicable  under  3504(h) 
Terry  Hallberg  (703)  756-3600 

•  Food  and  Nutrition  Service 
Application  for  Participation  (FNS-e6); 

Agreement  Between  School  Food 

Authority  and  U.S.D.A.  (FNS-67) 
FNS-ae  and  FNS-67 
Annually 
Non-profit  institutioiu;  1,271  responses; 

1,301  hours;  not  applicable  under 

3504(h) 
Terry  Hallberg  (703)  756-3600 
Donald  B.  HuldMT, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc  89-601  Filed  1-10-89;  8:45  am] 
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AOmCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 


defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  i  9  353.53a  or  355.10  of  the 
Conuaerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Deportment")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigatioiL 

Opportunity  to  Reqoast  a  Review 

Not  later  than  January  31, 1989, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
January  for  the  following  periods: 


Panod 

AnUdumping  Duly 

PfoOMdvig 

Brazft    8raM    ihMi   and 

drip  (A-351-e03) 

01/01/88-12/31/86 

Canada:  Bran  ihMi  and 

•lrip(A-l22-«)l) _... 

01/01/88-12/31/88 

Canada:     Cotor     pidura 

lubn(A-122-e05)...._ 

08/30/87-12/31/88 

itiBtoiiicile        (A-427- 

098) -. 

01/01/88-12/31/88 

Japan:  Cslciun>  pantodwv 

ala  (A-688-049)  

01/01/88-12/31/88 

Jipwt    C««    die    irana- 

C*¥«  (A-58&-021) 

01/01/88-12/31/88 

Japan:  Cotor  pidura  lubM 

(A-5e8-609) _.. 

08/30/87-12/31/88 

Japan:     Expanded    matH 

(A-588-04e) 

01/01/88-12/31/68 

The  People's  RepuMc  of 

Ctvna:    Potaaewm    par- 

mangwwte  (A-57O-001) .. 

01/01/88-12/31/88 

The    Republic    of    Koraa: 

BraM  aheei  and  skip 

(A-58O-fl03) 

01/01/88-12/31/88 

TTte    R«put>lic    o(    Koraa: 

Coior  pKlura  lubes  (A- 

500-005)              

08/30/87-12/31/88 

Tha    RepubSc    of    Koraa: 

Certain    itainliii    slael 

GOoUng   irara    (A-5B0- 

801) 

01/01/88-12/31/88 

Singipora:    Color    iMJura 

tubes  (A-550-601) 

06/30/87-12/31/88^ 

South    AInce:    Low-hjnUng 

wwe  (A-791-502) _.„.. 

01/01/88-12/31/88 

Spatfi:  Poiassajnt  pennafv 

gmts  (A-460-007) „ 

01/01/88-12/31/88 

Taioran:    Certain    Hainliii 

steel  cooking  wara  (A- 

583-603) 

01/01/88-12/31/88 

Canada:    PolassNjm   cMo. 

ride  (A-122-701) 

08/26/87-12/31/88 

CanadK  Certain  red  ras- 

benies  (C-1 22-604)... 

01/01/88-12/31/68 

llone(C-30l-eoi). 

01/01/88-12/31/88 
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Period 

Cotombia:      Roeee     and 

other   cut   flowera   tC- 

301-003) 

01/01/88-12/31/88 

Costa     Rica:     Fresh    cul 

Sowers  (C-223-601) 

01/01/88-12/31/86 

Hungary.  Trick  trailer  axle- 

and-brake      assecnbfees 

(A-437-O01) 

01/01/88-12/31/88 

Countervailing  Duty 

Proceeding 

Argentina:          Noo-njbber 

footwear  (C-357-062) 

01/01/68-12/31/66 

Brazil:    Brass    sheet    and 

stnp  (0-351-604) 

01/01/88-12/31/88 

Equador  Fresh  cut  flowera 

(C-331-601) 

01/01/88-12/31/88 

Italy:  SerrM-Anished  forged 

uTKlercamage      compo- 

nents (C-475-006) 

01/01/88-12/31/88 

MexkXK    Fabhcated   auto- 

motive   glass    (C-201- 

406) - „. 

01/01/88-12/31/88 

The    Republic   of    Koraa: 

Stainless  steel  cooking 

were(C-580-602)..._ 

01/01/88-12/31/86 

Spain:  Stainless  steal  wire 

rod  (C-469-004) _.... 

01/01/88-12/31/88 

Taiwan:     Stainless     steel 

cooking    wwe    (C-583- 

804) 

01/01/88-12/31/88 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  Room  B-099,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review."  for  requests 
received  by  January  31, 1989. 

If  the  Department  does  not  receive  by 
January  31, 1989  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervaihng  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 
Richaid  W.  Moteland. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

Date:  January  6, 1988. 
|FR  Doc  89-583  Filed  1-10-89:  8:45  am) 

BtLUItG  COOC  35KMM-M 


Conversion  to  Um  Of  ttM  Harmonized 
Tariff  Scttodule  of  Classifications  for 
Antidumping  And  Countervaiiing  Duty 
Proceedings 

AOCNCv:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  conversion  to  use  of 
the  harmonized  tariff  schedule 
classifications  for  antidumping  and 
countervailing  duty  proceedings. 

SUSMIARV:  On  January  1. 1989,  the 
United  States  fully  converted  to  the 
international  harmonized  system  of 
customs  nomenclature.  As  a  result,  the 
Harmonized  Tariff  Schedule 
classifications  will  now  be  applicable 
for  all  active  antidumping  and 
countervailing  duty  proceedings, 
including  orders,  current  investigations 
and  future  cases. 

On  August  21, 1987,  the  Department  of 
Commerce  published  a  notice  inviting 
public  comment  on  its  proposed 
conversion  from  the  Tariff  Schedules  of 
the  United  States  classifications  to  the 
Harmonized  Tariff  Schedule 
classifications  for  antidumping  and 
countervailing  duty  proceedings  up  to 
that  date.  On  December  14, 1987,  the 
Department  published  an  amendment  to 
the  August  21, 1987,  notice. 

The  Department  has  reviewed 
comments  received  and  is  now  giving 
notice  of  Harmonized  Tariff  Schedule 
classifications  for  all  antidumping  and 
countervailing  duty  orders  in  effect. 
Classifications  for  investigations 
currently  in  progress  are  available  by 
consulting  the  notices  of  initiation  for 
those  investigations. 
EFFECnvE  date:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Craig  Johnke  or  Christopher  Beach,  or 
the  case  analyst.  Office  of 
Countervailing  Compliance,  (telephone: 
(202)  377-2786)  or  Barbara  Victor,  or  the 
case  analyst.  Office  of  Antidumping 
Compliance  (telephone:  (202)  377-5222), 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 

Use  of  Harmonized  Tariff  Schedule 
Classification 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  Customs 
nomenclature.  Section  1201  et  seq.  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  provides  that  the  United 
States  will  convert  to  the  Harmonized 
Tariff  Schedule  (HTS)  as  of  January  1, 
1989. 


On  August  21, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  a 
notice  inviting  public  comment  on  its 
"Proposed  Conversion  of  Tariff 
Schedules  of  the  United  States 
Classifications  to  the  Harmonized 
System  of  Tariff  Schedule 
Classifications"  (52  FR  31657)  for  all 
antidumping  and  countervailing  duty 
orders  in  effect  and  investigations  in 
progress  up  to  that  date,  except  for  six 
countervailing  duty  orders  on  textile  and 
apparel  products.  On  December  14. 1987, 
the  Department  published  an 
amendment  to  that  notice  (52  FR  47439) 
on  its  proposed  conversion  of  those 
textile  and  apparel  orders.  In  addition, 
the  Department  began  requesting  that 
petitioners  provide  both  the  Tariff 
Schedules  of  the  United  States 
Annotated  and  the  harmonized  system 
classifications  in  all  new  petitions  filed 
with  the  Department. 

The  Department  has  reviewed 
comments  received  and  made 
adjustments  where  appropriate.  The 
HTS  classifications  for  the  following  si)^ 
countervailing  duty  orders  on  textile  and 
apparel  products  have  undergone 
substantial  revision  since  publication  of 
our  December  1987  notice: 
Argentina — Woolen  Garments  (C-357- 

048) 
Argentina — Textiles  and  Apparel  (C- 

357-404) 
Mexico— Textiles  Mill  Products  (C-201- 

405) 
Peru— Textiles  and  Apparel  (C-333-402) 
Sri  Lanka — Textiles  and  Apparel  (C- 

542-401) 
Thailand— Apparel  (C-549-401) 

Lists  of  HTS  classifications  for  all 
antidumping  and  countervailing  duty 
orders  in  effect  are  now  available  at  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  We  have 
forwarded  these  lists  to  the  U.S. 
Customs  Service,  which  will  use  them  as 
the  basis  for  collecting  cash  deposits  of 
estimated  antidumping  and 
countervailing  duties.  HTS 
classifications  for  investigations 
currently  in  progress  may  be  found  by 
consulting  the  notices  of  initiation  for 
those  investigations.  If  we  receive  new 
information  or  additional  comments  on 
any  HTS  classifications  at  any  time 
during  the  course  of  a  proceeding,  we 
will  review  those  classifications. 

A  reference  copy  of  the  Harmonized 
Tariff  Schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Additionally,  all  U.S.  Customs 
offices  have  reference  copies,  and 
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inierested  parties  may  contact  the 
Import  Specialist  at  their  local  Custonu 
office  to  conault  the  schedule. 

|aaW.M««a. 

Assistant  Secretory  for  Import 

Adminittratkm. 

|FR  Doc  8B-5M  PHed  1-10.«:  8;4S  araf 


DEPARTMENT  OF  DEFENSE 

Office  of  llie  Secretary  of  Defenae 

Advteory  Group  on  Electron  Devteea; 
Adviaory  Committee  Meeting 


:  Woricing  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

OATC  The  meeting  will  be  held  at  OQOa 
Wednesday.  1  February  1989. 
OPOWMB.  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.  2011  Crystal  Drive.  Suite 
307,  Arlington.  VA  22202. 
RM  RMTHBI  »IPO«HfUTION  CONTACR 
Harold  Summer.  AGED  Secretariat.  201 
Varick  Street,  New  York.  NY  10014. 
WPnaMNTARv  iHnmumoM:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  elective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classiHed  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-483.  as  amended  (5  U.S.C. 
App.  II  10(d)  1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1982),  and  that 
accordingly,  this  meetLsg  will  b«  closed 
to  the  publia 
L.M.  Bynnn. 

Alternate  OSD  PederaJ  Register  LiatMoa 
Officer.  Department  ofDefettae. 
(anuary  6. 1980. 
|FK  Doc  80-585  Filed  1-1O-80C  8:45  amj 


Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m.  on 
January  28, 198a  and  from  8:30  ajn.  to 
10:30  a.m.  on  January  27. 1960.  The 
meeting  will  be  held  at  the  Sheraton 
Hotel,  2000  NW..  19th  Street,  Boca 
Raton,  Florida  33431.  The  purpose  of  the 
meeting  is  to  review  (1)  the  equating 
plan  for  computerized  adaptive  testing. 

(2)  adaptabiUty  screening  measures,  and 

(3)  enlistment  screening  test 
development  and  validation.  Persons 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
must  contact  Dr.  Anita  R.  Lancaster, 
Executive  Secretary.  Defense  Advisory 
Committee  on  Military  Personnel 
Testing.  Office  of  the  Assistant 
Secretary  of  Defense(Force 
Management  and  Personnel),  Room 
2B271,  The  Pentagon.  Washington.  DC 
20301-400a  telephone  (202)  807-9271.  no 
later  than  January  IS,  1980. 
L.M.ByvM. 

Alternate  OSD  Federal  Regiater  Liaison 
Officer.  Department  of  Defense. 
January  6, 1988. 
[FR  Doc.  80-889  Piled  1-10-80:  8:45  an) 


Defenee  liitaWoaiin  Agency  Advtaory 
Doara  NMemQ 

aocncy:  Defense  Intelligence  Agency 
Advisory  Board. 

action:  Notice  of  Qosed  Meeting. 


;  Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Advisory  Board  have  been  scheduled  as 
follows: 

DATE  4-11  February  1969  CMO  ajn.  to 
5.-00  p.m.  each  day). 

:  Germany  and  London. 


MR  FUMTHER  mrOmtATION  COMTACT 

Lieutenant  Colonel  John  E.  Hatlelid, 
USAF,  Executive  Secretary.  DIA 
Advisory  Board.  Washington.  DC  20340^ 
1328  (202/373-4930). 

•UPnjiMDrr AMY  airamiATiON:  The 

entire  meeting  will  be  devoted  to  the 
discussion  of  classified  infonnatioo  as 
defined  in  section  552b(cHl).  Title  5  of 
the  U.S.  Code  and  tberefbre  will  be 
closed  to  the  public.  Subject  matter  wiU 
be  used  in  a  special  study  on  tactical 


intelligence  information  handling 
systems. 

L  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaisim 
Officer.  Department  of  Defense. 
Jaauary  61 1980. 

[FR  Doc.  80-590  Filed  1-10-80: 8^«S  aoii 
MLUNacow  3aio-ei-M 

Department  Of  tt«e  Army 

imam  lo  nepare  cnwironmaniw 
Impact  Statement  on  the 
Electromagnetic  Pulae  Simulator 
Operationa  at  ttw  Harry  Diamond 
Laboratorlea  Woodbfldge  Raaaarch 
Facility,  Woodbridge,  VA 

aocncy:  Department  of  the  Army.  DOD. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  Electromagnetic  Pulse  (EMP) 
Simulator  Operations  at  the  U.S.  Army 
Laboratory  Command's  Harry  Diamond 
Laboratories  Woodbridge  Rnearch 
Facility  (HDL-WRF).  Woodbridge.  VA. 

1.  llie  Department  of  the  Army 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  operation 
of  the  electromagnetic  pulse  (EMP) 
simulators  which  support  the  U.S. 
Army's  Nuclear  Weapons  Survivability 
Technology  Base  Program.  An 
Environmental  Assessment  of  the 
Woodbridge  Research  Facility 
Operations  at  Woodbridge.  Virginia,  is 
being  completed  and  will  be  published 
for  public  comment 

The  U.S.  Army  Laboratory  Command. 
Harry  Diamond  Laboratories,  as  the 
Army's  lead  laboratory  for  Nuclear 
Weapon  Effects  Survivability  is 
responsible  for  executing  a  research  and 
development  technology  base  program 
that  provides  techniqiies  to  assure  that 
U.S.  Army  systems  will  survive  the 
effects  of  the  EMP  phenomena 
generated  by  nuclear  weapons  on  the 
battlefield  Ilie  Harry  Diamond 
Laboratories  EMP  program  involves 
research  and  technology  development 
for  simulating  the  EMP  environment, 
providing  test  and  evaluation 
instrumentation  and  methods  for 
survivability  verification  testing,  and 
protecting  U.S.  Army  systems  against 
the  effects  of  the  EMP.  For  these  efforts, 
the  Army  has  built  and  operates  EMP 
simulators  at  the  Harry  Diamond 
Laboratories  HDL-WRF.  Woodbridge. 
VA.  EMP  simulators  consist  of  an 
electrical  current  source  which 
generates  a  very  short  (one-millionth  of 
a  second)  pulse  of  electrical  current.  The 
current  pulse  flows  along  the  simulatoi's 
antenna  and  produces  aa 
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electromagnetic  wave  which  travels 
away  from  the  antenna. 

Alternatives  to  EMP  simulator 
operations  at  HDL-WRF  which  will  be 
considered  in  the  EIS  include: 

a.  Relocate  EMP  Simulators 

b.  Cease  all  WRF  EMP  Simulator 
Operations 

(1)  Use  Other  Army  EMP  Simulators 

(2)  Use  Navy  or  Air  Force  EMP 
Simulators 

(3)  Use  Analysis  and  Computer 
Modeling  Exclusively 

(4)  Use  Laboratory  Testing  (Scale 
Model  and  Direct  Injection) 

c  Build  a  New  EMP  Simulator  Facility 
at  Another  Location 

For  this  EIS  it  is  anticipated  that  the 
Army  will  use  the  services  of 
contractors,  consultants,  and  advisors 
with  demonstrated  expertise  and 
experience,  as  well  as  scientists, 
engineers,  and  other  government 
personnel  to  accumulate  the  necessary 
information  to  make  the  appropriate 
analyses. 

2.  The  environmental  impact  analysis 
process  will  be  in  accord  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  Army  Regulation  200-2 
(32  CFR  Part  651),  and  the  regulations  of 
the  Council  on  Environmental  Quality, 
40  CFR  Part  1500.  The  purpose  of  this 
analyses  is  to  determine  the  extent  of 
environmental  impacts  and  incorporate 
appropriate  mitigation  measures. 

3.  The  Army  will  conduct  a  scoping 
process  to  aid  in  determining  the 
significant  issues  related  to  the 
proposed  action.  Public  as  well  as 
federal,  state,  and  local  agency 
participation  and  input  are  desired.  To 
provide  an  opportunity  for  public  input 
to  the  scoping  process,  interested 
individuals,  governmental  agencies,  and 
private  organizations  are  invited  to 
submit  information  and  comments  for 
consideration  and  possible 
incorporation  into  the  Army's  EIS. 
Particularly  solicited  is  information  that 
would  assist  the  Army  in  analyzing  the 
potential  environmental  consequences 
of  the  proposed  action.  This  includes 
information  on  other  environmental 
studies,  issues  and  alternatives  which 
the  EIS  should  consider,  major  impacts, 
and  recommended  mitigating  measures 
associated  with  the  proposed  action. 

4.  A  public  scoping  meeting  will  be 
held  in  January  1989.  The  time  and  place 
will  be  announced  in  a  later  issue  of  the 
Fedwal  Register.  This  meeting  is 
intended  to  provide  a  forum  for 
individuals  or  agencies  to  offer  i 
information  relevant  to  the 
environmental  impacts  or  aspects  of  the 
proposed  action  which  should  be 
considered  by  the  Army.  Those  unable 
to  attend  the  scoping  meeting  may 


convey  their  concerns  by  writing  to  the 
address  shown  below.  Notice  will  also 
be  mailed  to  groups  and  individuals, 
agencies,  and  anyone  responding  to  this 
Notice  of  Intent  desiring  to  be  informed 
on  the  details  of  this  upcoming  public 
participation  meeting.  Questions  and 
comments  regarding  the  scope  of  the 
environmental  analysis  should  be 
submitted  to: 
U.S.  Army  Laboratory  Command. 

ATTN:  AMSLC-PA,  2800  Powder  Mill 

Road,  Adelphi,  MD  2078^1145. 

Comments  and  suggestions  should  be 
received  no  later  than  15  days  following 
the  public  scoping  meeting  to  be 
considered  in  the  Draft  EIS  (DEIS).  For 
additional  information  call  (301)  394- 
3590. 

5.  The  DEIS  is  expected  to  be 
available  to  the  public  in  September 
1989.  The  completed  DEIS  will  be 
available  for  review  in  order  that 
interested  persons  may  comment  on  the 
document.  Comments  received  will  be 
considered  in  preparation  of  a  Final 
Environmental  Impact  Statement  (FEIS). 
Persons  desiring  to  be  placed  on  a 
mailing  list  to  receive  additional 
information  regarding  the  public  scoping 
process  and  copies  of  the  DEIS  and  FEIS 
may  contact  Ms.  Marian  Singleton  at  the 
address  above. 
January  6. 1989. 
Lewis  0.  Walker. 

Deputy  for  Environment.  Safety  and 
Occupational  Health  OASA(l&L). 
[FR  Doc  a»-567  Filed  1-10-89;  8:45  am] 
MUMO  COOK  sns-«s-ii 


Military  Traffic  Management,  Ctiange 
in  Proviaiona  for  Charactera 
Participating  in  International  Traffic 

aocncy:  MiUtary  Traffic  Management 
Command.  Department  of  the  Army. 
DOD  450a34R  and  Appendix  A.  Tender 
of  Service. 

action:  Request  for  comments  on  a 
proposed  regulation  and  Tender  of 
Service  change. 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC)  has 
reviewed  the  procedure  of  granting  an 
additional  15  days  to  carriers 
participating  in  international  traffic 
when  there  is  a  loss  of  agent 
representation  at  an  installation.  It  is 
our  determination  that  the  additional  15 
days  is  not  necessary,  and  that  30  days 
notice  to  procure  agent  representation  is 
sufficient.  Therefore,  MTMC  is 
proposing  the  elimination  of  the  15  days 
for  Volume  58.  effective  April  1, 1989. 
There  will  still  be  a  requirement  on  the 
transportation  offices  to  notify  MTMC 
when  a  Letter  of  Intent  is  returned  if  the 


carrier  does  not  procure  an  agent  within 
the  30-days  time  frame.  This  will  allow 
MTMC  to  continue  to  monitor  the  full 
rate  area  coverage  requirement  in  the 
international  program. 

DATC  Comments  submitted  on  or  before 
February  1, 1989. 

ADDRESS:  Comments  should  be 
addressed  to  Headqudrters.  Military 
Traffic  Management  Command.  ATTN: 
MT.^PC-L  5C11  Columbia  Pike.  Falls 
Church.  VA  22041-505a 

FOR  FURTHCR  NIFORMATION  CONTACT: 

1^.  John  W.  Gaige  or  Mrs.  Jean 
Summers.  HQMTMC.  ATTN:  MT-PPC, 
5611  Columbia  Pike.  Falls  Church.  VA. 
22041-5050,  (703)  756-2383. 

Kenneth  L.  Denton. 

Department  of  the  Army.  Alternate  Liaison 
Officer  with  the  Federal  Register. 

[PR  Doc  80-678  Filed  1-10-80:  8:45  am) 

aujMS  coK  s7ie-as-« 


DEPARTMENT  OF  EDUCATION 

Office  for  CivH  Rigtits 

Chril  Rights  Office:  Put>lic  Higher 
Education  Desegregation  Plan 
Implementation  by  Kentudcy; 
Proposed  Report  AvaHabiHty 

agency:  Department  of  Education. 
ACTION:  Notice  of  availability. 

summary:  Notice  is  hereby  given  that 
the  Office  for  Civil  Rights  proposed 
factual  report  on  public  higher  education 
desegregation  plan  implementation  by 
the  Commonwealth  of  Kentucky  is 
available  for  inspection  by  the  pubUi. 
from  9«)  am  to  4:00  pm.  Washington. 
DC  time.  Monday  through  Friday, 
excluding  Federal  holidays,  at  the 
following  location;  U.S.  Department  of 
Education,  Switzer  Building.  330  C 
Stieet.  SW.,  Room  5323,  Washington, 
DC. 

This  action  is  taken  to  obtain  public 
comments  on  the  report  before  a  final 
decision  is  made  on  compliance  with 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
This  state's  higher  education 
desegregation  plan  expired  in  the  1966- 
87  academic  year. 

dates:  Comments  on  the  proposed 
factual  report  will  be  accepted  March 
13, 1989. 

FOR  FURTHCR  NIFORMATION  CONTACT 
Contact  Sharon  H.  McCoy  at  202-732- 
1691. 


BEST  COPY  AVAILABLE 
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Date:  )anuary  5, 1988. 

LaGrM  S.  DuMa. 

Assistant  Secretary  for  Civil  Rights. 
|FR  Doc  88-604  Filed  1-10-88:  8:45  am] 
HUMS  coot  4oaa-oi-it 

DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
lERA  Dockot  Na  M-SO-NQ] 

Poco  Petroleum,  Inc;  Order  Granting 
AuttNKtzatlon  To  import  Canadian 
Natural  Gas;  Conditional  Auttwrlzation 
To  import  Canadtan  Natural  Gas 

AOCNCV.  Economic  Regulatory 
Administratioa  Department  of  Energy. 
action:  Notice  of  Order  Granting 
Authorization  to  Import  Natural  Gas: 
and  Conditional  Authorization  to  Import 
Natural  Gas 

■UMMAWY.  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Poco 
Petroleum.  Inc  (Poco),  authority  to 
import  up  to  15  MMcf  per  day  of 
Canadian  natural  gas  beginniag  on  the 
effective  date  of  the  order  through 
October  31. 1980.  and  up  to  25  MMcf  per 
day,  from  November  1. 1990,  through 
March  31,  200S,  for  Consumers  Power 
Company's  system  supply.  The  order 
also  grants  conditional  authority  to  Poco 
to  import  up  to  25  MMcf  per  day  of 


Canadian  natural  gas  beginning  on  the 
date  of  flrst  delivery  in  1900  through 
October  31, 2004,  to  provide  generation 
fuel  for  Midland  Cogeneration  Venture 
Limited  Partnership's  proposed  new 
cogeneration  facility  at  Midland, 
Michigan. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20565, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  S-iX)  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  December  23. 
196& 
Coostanca  L  BucMey, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

(PR  Doc  S8-«00  Filed  1-10-89:  8:45  am] 

MUMQ  COOC  •480-0  t-M 


IDeckel  No.  ERA  CAE  M-03;  CwUfication 

Notice  20] 

FHIng  a  Certification  of  Compliance: 
Coal  Capability  of  New  Electric 
r  uww  piaiiu  I'uiiuaiii  lo  rroviwoni  or 
the  Powecplant  and  industrial  Fuel  Use 
Act,  as  Amsndsd 

AOCNCY:  Economic  Regulatory 
Administration.  Department  of  Energy. 
action:  Notice  of  Filing. 


:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq),  provides  that  no  new 
electric  powerplant  may  be  constructed 
or  operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (section  201(a),  42  U.S.C 
8311(a),  Supp.  V.  1987).  In  order  to  meet 
the  requirement  of  coal  capability,  the 
owner  or  operator  of  any  new  electric 
powerplant  to  be  operated  as  a  base 
load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  to  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  Hied.  One 
owner  and  operator  of  a  proposed  new 
electric  base  load  powerplant  has  Bled  a 
self  certification  in  accordance  with 
section  201(d).  Further  information  is 
provided  in  the  su^plemcntaiiv 
MFOmiATION  section  below. 
tUPPLEMCffTAflV  INFOiniATION:  The 
following  company  has  Hied  a  self 
certification: 


fOOOMOd 


Typo  o(  todWy 


PAN  Partnort.  LP..  Now  Yotfc.  NY„ 


12-22-88 


Combinod  cydo- 


9.3 


Woot  Carthage.  NY. 


Amendments  to  the  FUA  on  May  21. 
1987.  (Pub.  L  100^2)  altered  the  general 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self  certification  procedure. 

Issued  In  Washington.  DC  on  January  5, 
1988. 

Coiiotaiica  L  Bucklay, 
Acting  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
|PR  Doc  80-588  Filed  1-10-88;  8:46  am] 

MLUNQCOOC  MOO-OMI 


FEDERAL  MARITIME  COMMISSION 
Agreements)  FWed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  Mr! thin  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  \  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200208. 

Title:  Georgia  Ports  Authority  Terminal 
Agreement. 

Parties:  Georgia  Ports  Authority  (GPA), 
Hapag-Uoyd.  A.G..  Gulf  Container 
Line  BV  and  Compagnie  Generate 
Maritime,  (referred  to  collectively  as 
Sagumex  Consortium). 


Synopsis:  The  Agreement  provides  that 
Sagumex  Consortium  shall  have  the 
exclusive  use  of  premises  assigned  by 
GPA  on  Container  Berth  No.  5  for 
Sagumex  Consortium's  steamship 
operations,  storage  and  handling  of 
containers  and  parking  of  an  office 
trailer.  The  Agreement  also  provides 
that  Sagumex  Consortium  %vill  pay 
GPA  for  wharfage,  crane  rental,  and 
slot  lease  as  specified  in  the 
Agreement.  In  addition,  Sagumex 
Consortium  will  pay  GPA  for  dockage 
and  any  other  services  provided  at 
GPA's  published  tariff  rates  eH'ective 
when  such  services  are  performed. 
The  term  of  the  Agreement  is  for  three 
years.  It  replaces  the  parties'  previous 
terminal  agreement  Agreement  No. 
224-200047. 

Agreement  No.:  22A/2O02Oa. 

Title:  Port  of  Portland  Terminal 
Agreement. 


^r  .1' 
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Parties:  Port  of  Portland  (Portland). 
Oregon  Terminal  Company  (OTC). 

Synopsis:  The  agreement  provides  for 
OTC  to  operate  portions  of  Portland's 
Terminal  4  facility,  including  61.2 
acres,  three  berths,  a  backup  storage 
area,  a  gearlocker  building  and  three 
warehouses.  OTC  guarantees  Portland 

.    a  minimum  revenue  of  $870,000  which 
shall  be  adjusted  the  second  year  and 
thereafter.  Portland  will  receive  a 
share  of  the  wharfage,  dockage  and 
other  facility  revenue  generated  at  the 
facility.  The  initial  term  of  the 
agreement  is  for  two  years.  There  is 
an  option  to  renew  the  agreement  for 
five  additioDal  three  year  terms. 

By  Order  of  (he  Federal  Maritime 
Commission. 

Dated:  January  A.  1989. 
looepfc  C  PoBdng. 
Secretary. 
(FR  Doc  89-523  Filed  1-10-48;  8.-45  am] 

BHJJNQ  coot  STSO-Ot-H 


FEDERAL  RESERVE  SYSTEM 

CBAT  Bancshares,  Inc^  Acquisition  of 
womfiany  uigagea  ei  fermssKiie 
Nonbanking  Activtties 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f)  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  VS.C.   ' 
1843(c)(8))  and  S  225.21(a)  of  R^julation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  noting  secxirities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  2, 
1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  CB&T  Bancshares,  Inc.  Columbus, 
Georgia;  Bamett  Banks,  Inc. 
Jacksonville,  Florida:  Bank  South 
Corporation,  Atlanta,  Georgia;  Qtizens 
and  Southern  Georgia  Corporation. 
Atlanta,  Georgia;  and  SunTrust  Banks, 
Inc,  Atlanta,  Georgia;  to  acquire 
Georgia  Interchange  Network.  Inc. 
Atlanta.  Georgia,  and  thereby  engage  in 
data  processing  transmission  and 
related  activities  through  the  operation 
of  an  electronic  funds  transfer  networic 
for  interchanging  ATM,  POS,  and 
related  transactions  among  financial 
institutions  pursuant  to  S  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  5, 1969. 

Barttaia  R.  Lowiey,  | 

Associate  Secretory  of  the  Board. 

(FR  Doc  88-506  Filed  1-10-88: 8:45  ain] 

8MJJNQ  COOE  tt10-0V4l 


Financial  Futura  Corpk  et  aL; 
Formations  of;  Ac<|uisltk)ns  by;  snd 
Mergers  oi  Barai  noKsng  companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appHcation  that  requests  a  bearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suflice  in 


lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
27.1989. 

A.  Federal  Reserve  Bank  of  Richmood 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  ByTd  Street  Richmond  Virginia 
23261: 

1.  Financial  Future  CorporaUon, 
Ceredo,  West  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Bancorp  of  Wayne,  Inc.  Sprague,  West 
Virginia,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Kenova. 
Kenova.  West  Virginia. 

2.  The  George  Washington  Banking 
Corporation,  Alexandria,  Virginia;  to 
becdme  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  the  The  George  Washington 
National  Bank,  in  organization, 
Alexandria.  Virginia,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicaga  Illinois 
60690: 

1.  First  of  America  Bank  Corporation, 
Kalamazoo,  Michigan,  and  First  of 
America  Bancorporation-Illinois,  Inc. 
Libertyville.  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 
Whiteside  County  Bank.  Morrison, 
Illinois. 

2.  First  Wisconsin  Corporation  and 
F.W.S.B.,  both  of  Milwaukee,  Wisconsin; 
to  acquire  100  percent  of  the  voting 
shares  of  Stillwater  Holding  Company, 
Stillwater.  Minnesota,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Stillwater.  Stillwater.  Minnesota,  and 
First  State  Bank  of  Hugo,  Hugo, 
Minnesota.  Comments  on  this 
application  must  be  received  by  January 
24,1980. 

3.  Northern  Trust  Corporation. 
Chicago,  Illinois;  to  acquire  99.7  percent 
of  the  voting  shares  of  Concorde  Bank, 
Dallas.  National  Association,  Dallas, 
Texas. 

C.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C  Sunmer.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63168: 

1.  MCB  Bancshares,  Inc,  Mulberry 
Grove,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Mulberry  Grove. 
Mulberry  Grove,  Illinois. 

2.  Trenton  Bancshares.  Inc..  Trenton. 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Commerce, 
Trenton.  Tennessee. 
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Board  of  Covemora  of  the  Federal  Reserve 
Syatem.  January  4. 1968. 
BaitMra  R.  Lowrvy, 
Associate  Secretary  of  the  Board. 
|FR  Doc  80-607  Filed  1-10-80;  8:45  am) 


Fkst  CMcago  Corp.  et  aL;  AppNcatlona 
To  EngsQe  de  Novo  In  Pettnisalble 
NonDWHung  acuwiiws 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(l]  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efflciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  Indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  27, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  Chicago  Corporation.  Chicago, 
DHhois;  to  engage  de  novo  through  its 
subsidiary.  Cary-Wheaton  Investment 
Services,  inc.,  Wheaton,  Illinois,  in 


providing  investment  and  financial 
advice  pursuant  to  {  225.25(b)(4)  of  the 
Board's  Regulation  Y. 

2.  Gary-Wheaton  Corporation, 
Wheaton.  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Gary-Wheaton 
Investment  Services,  Inc..  Wheaton, 
Illinois,  in  providing  investment  and 
financial  advice  pursuant  to 

§  225.2S(b)(4)  of  the  Board's  Regulation 
Y. 

3.  Star  Financial  Group,  Inc..  Marion. 
Indiana;  to  engage  de  novo  through  its 
subsidiary.  Star  Trust  Company,  Marion. 
Indiana,  in  trust  company  functions 
pursuant  to  8  225.2S(b)(3)  of  the  Board's 
Regulation  Y. 

B.  Fedeial  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Fourth  Financial  Corporation. 
Wichita,  Kansas;  to  engage  de  novo  in 
data  processing  activities  related  to 
financial,  banking,  and  economic  data 
pursuant  to  S  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  lanuary.  4. 1969. 
Baibara  R.  Lovirray, 
Associate  Secretary  of  the  Board. 
[FR  Doc  80-608  Filed  1-10-80:  8:45  am] 


Firat  Interatate  Corp.  of  Wlaconain; 
mctfutmoon  Of  vOfTipany  cngageo  in 
KornNNHBio  PMNKMniang  Acuviuva 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(a))  and  (  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  view  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  27. 
1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60600: 

1.  First  Interstate  Corporation  of 
Wisconsin.  Kohler.  Wisconsin:  to 
acquire  First  Interstate  Management 
Services  of  Wisconsin.  Sheboygan. 
Wisconsin,  and  thereby  engage  in 
management  consulting  services 
pursuant  to  S  225.25{b)(ll}  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )anuary  4, 1989. 
Barbara  R.  Umrray, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  80-509  Filed  1-10-89:  8:45  am] 

aauNO  cooc  S210-S1-M 


First  Union  Corp.  ot  aL;  Applications 
To  Engage  da  Novo  in  Parmiaaibla 
Nonbanking  Acttvttlaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  i  22S.21(a)  of  RegulaHon 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throiigh  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  }  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
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proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciBcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Banlc  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  27, 1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  First  Union  Corporation.  Charlotte, 
North  Carolina,  and  First  Wachovia 
Corporation,  Winston-Salem,  North 
Carolina;  to  engage  de  novo  through 
their  subsidiary,  Georgia  Interchange 
Network.  Inc..  Atlanta,  Georgia,  in  data 
processing  trasmission  and  related 
activities  through  the  operation  of  an 
electronic  fimds  transfer  network  for 
interchanging  ATM.  POS,  and  related 
transactions  among  financial 
institutions  pursuant  to  (  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60680: 

1.  Hasten  Bancorp.  Indianapolis. 
Indiana;  to  engage  de  novo  through  its 
subsidiary.  Hasten  Financial  Services, 
Indianapolis,  Indiana,  securities 
brokerage  activities  pursuant  to 
S  225.25(b)(15);  and  providing 
investment  advice  pursuant  to 
S  225.25(b)(4)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  First  Community  Bancorp,  Lacey. 
Washington;  to  engage  de  novo  in 
providing  courier  services  pursuant  to 
S  22S.25(b)(10);  real  estate  appraising 
pursuant  to  {  225.25(b)(13);  performing 
trust  company  functions  pursuant  to 
S  22S.25(b)(3):  SBA  Financing  pursuant 
to  S  225.25(b)(1);  and  insurance  sales 
pursuant  to  S  225.25(b)(8)  of  the  Board's 
Regulation  Y.  These  activities  will  be 


conducted  throughout  Washington  and 
Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  5. 1989. 
Barbara  R.  Lmvrey, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  89-510  Filed  1-10-89;  8:45  am) 

BNXING  COOC  S210-«tHI 


JTNB  Bancorp,  Inc.,  et  al.;  Formationa 
of;  Acquisitlona  by;  and  Mergers  of 
Bank  Hokling  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
ins]}ection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
2.1989. 

A.  Federal  Reserve  Bank  of 
Pliiladelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street 
Philadelphia.  Pennsylvania  19105: 

1.  JTNB  Bancorp,  Inc.,  Jim  Thorpe. 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Jim  Thorpe  National 
Bank,  Jim  Thorpe,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Mid  Am  Inc.,  Bowling  Green,  Ohio; 
to  acquire  100  percent  of  the  voting 
shares  of  FBC  Bancshares,  Inc.. 
Lakeview,  Ohio,  and  thereby  indirectly 
acquire  Farmers  Banking  Company, 
National  Association,  Lakeview,  Ohio. 
Comments  on  this  application  must  be 
received  by  January  27, 1989. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 


Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  Baldwin  Bancshares.  Inc.. 
Milledgeville,  Georgia:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Baldwin  County, 
Milledgeville,  Georgia,  a  de  novo  bank. 

2.  CB&T  Bancshares.  Inc.,  Columbus. 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Fanners  and  Merchants 
Bank  of  Russell  County,  Phenix  City, 
Alabama. 

3. 1st  United  Bancorp,  Boca  Raton. 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  1st  United  Bank.  Boca 
Raton,  Florida. 

4.  Sweet  Water  State  Bancshares. 
Inc..  Sweet  Water,  Alabama;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Sweet  Water  State  Bank.  Sweet  Water. 
Alabama. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sunmer.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation. 
Memphis,  Tennessee:  to  acquire  at  least 
39.34  percent  of  the  voting  shares  of 
Fidelity  Bancorp,  Ina  of  West  Memphis. 
West  Memphis,  Arkansas,  and  thereby 
indirectly  acquire  Fidelity  National  Bank 
of  West  Memphis,  West  Memphis, 
Arkansas. 

E.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  Commerce  Bancshares.  Inc.. 
Lincoln.  Nebraska;  Stuart  Family 
Partnership.  Lincoln.  Nebraska; 
Catherine  Stuart  Schmoker  Family 
Partnership,  Lincoln,  Nebraska;  James 
Stuart  Jr.  Family  Partnership.  Lincoln. 
Nebraska;  and  Scott  Stuart  Family 
Partnership,  Lincoln,  Nebraska;  to 
acquire  15  percent  of  the  voting  shares 
of  Lincoln  Bank  South,  Lincoln, 
Nebraska.  Comments  on  this  application 
must  be  received  by  January  25. 1989. 

2.  First  Tuttle  Bancorp,  Inc..  Tuttle. 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Tuttle,  Tuttle,  Oklahoma.  Comments  on 
this  application  must  be  received  by 
January  25. 1989. 

Board  of  Governors  of  the  Federal  Reserxe 
System.  January  5. 1989. 
Barbara  R.  Lowiey. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  89-511  Filed  1-10-89:  8:45  am| 
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CtMmo*  In  Bank  Conkvl;  i 

of  SharM  of  Banks  or  Bank  HoMng 

Companlas;  Randal  Portw,  al  aL 

The  notificants  listed  below  have 
iapplied  under  the  (Siange  in  Bank 
Control  Act  (12  U.S.C  18a7(j))  and 
S  225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  22S.41)  to  acquire  a  iMink  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jH7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  wriil  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  25. 1980. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Randall  Porter.  Alpharetta.  Georgia: 
to  acquire  an  additional  1.2  percent  of 
the  voting  shares  of  First  Colony 
Bancshares.  Inc.  Alpharetta.  Georgia, 
and  thereby  indirectly  acquire  First 
Colony  Bank.  Alpharetta.  Georgia. 

B.  Federal  Resarva  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  llliaois 
60600: 

1.  loseph  Polock.  M.  Victor  Monsoo. 
and  LT.  Womadc  to  acquire  28.6 
percent  of  the  voting  shares  of  Com  Belt 
Bancorporation.  Lincoln.  Nebrasica.  and 
thereby  indirectly  acquire  Com  Belt 
State  Bank.  Correctionville,  Iowa,  and 
Union  National  Bank.  Massena.  Iowa. 

2.  Joseph  Polack.  to  acquire  5.81 
percent  of  the  voting  shares  of  Thurman 
State  Corporatioa  Lincoln.  Nebraska, 
and  thereby  indirectly  acquire  American 
National  Bank.  Bedford.  Iowa,  and 
thereby  indirectly  acquire  Union 
National  Bank  of  Iowa.  Sitfaiey.  Iowa. 

C.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
FVesident)  925  Grand  Avenue,  Kansas 
City.  Missouri  64196: 

1.  Halene  M.  McCaita.  Shawnee 
Mission.  Kansas,  to  aoqare  an 
additional  2.46  percent  and  Glann 
McCann  and  Helene  McCann.  Shawnee 
Mission.  Kansas,  to  acquire  an 
additional  1.54  percent  of  the  voting 
shares  of  Fidelity  Banc  Corporation, 
Dodge  City.  Kansas,  and  thereby 
indirectly  acquire  Fidelity  State  Bank 
and  Trust  Campany,  Dodge  City, 
Kansas. 


D.  Fadanl  Reserve  Bank  of  Ddlas  (W. 

Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas.  Texas  7S222: 

1.  Robert  B.  Sharpie*.  George  West 
Texas,  and  Larry ).  Jurica.  George  West 
Texas,  to  each  acquire  6.35  percent  of 
the  voting  shares  of  Luiing  Bancshares. 
Inc.  Luiing.  Texas,  and  thereby 
indirectly  acquire  The  First  National 
Bank  in  Luiing.  Luiing.  Texaa. 

Board  of  Covemort  of  the  F«d*r«l  Reserve 
Systeni.  January  S.  19flB. 
BariMia  R.  Lowiey. 
Associate  Secretary  of  the  Board 
[FR  Doc  88-512  Piled  1-10-M:  t:45  am] 


Cttanga  in  Bank  Control;  Ac<|uisHlon> 
of  Shafoa  of  Banka  or  Bank  lluWkiy 
companwa;  «i.  ^ar  ■.  anonaoy,  mc^ 
at  aL 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.aC  S  1817(j))  and 
{  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemors.  Comments  must  be  received 
not  later  than  January  24. 1980. 

A.  Fadaral  Raaerv*  Bank  of 
Kfinneapolis.  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55400: 

1.  /.  Bar  M.  Shonsey,  Ina.  Omaha. 
Nebraska:  to  acquire  an  additional  0.95 
percent  of  the  voting  shares  of  Hebron 
Bancshares.  Inc.,  Hebron.  North  Dakota, 
and  thereby  indirectly  acquire  Security 
Bank  of  Hebron.  Hebron.  North  Dakota. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Sammy  P.  Pierce.  Bellville.  Texas, 
to  acqmre  7.72  percent  and  Pierce  Sale 
Company,  Trastee  of  Profit  SSiaring  Plan. 
Bellville.  Texas,  to  acquire  4.86  percent 
of  the  voting  shares  of  Community 
Bancorporation.  Inc.  Bellville.  Texas, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  Bellville,  Beilviile. 
Texas,  and  The  Waller  Bank.  N.A.. 
Waller,  Texas. 

2.  Daniel  P.  Bolin.  Wichita  Falls. 
Texas,  to  acquire  18.48  percent  Patrick 


S.  Bolin.  Dallas.  Texas,  to  acquire  20.35 
percent  and  Warren  T.  Ayres,  Wichita 
Falls.  Texas,  to  acquire  S.78  percent  of 
Fidelity  Resources  Company,  Dallas. 
Texas,  and  thereby  indirectly  acquire 
Fidelity  National  Bank  of  Dallas.  Dallas, 
Texas. 

3.  Elwood  Freeman.  Lamesa.  Texas:  to 
acquire  28.48  percent  of  the  voting 
shares  of  Lamesa  National  Corporation, 
Lamesa,  Texas,  and  thereby  indirectly 
acquire  The  Lamesa  National  Bank. 
Lamesa.  Texas. 

4.  Klaus  Peter  Ulrich.  Kingwood. 
Texas,  to  acquire  100  percent  of  the 
Class  A  voting  common  stock:  Heinz 
Klinckwort  Calz  Del  Las  Bmjas. 
Mexico,  to  acquire  21.1  percent  of  Qass 
B  non-voting  common  stock:  Inge. 
Ramon  E.  Beteta  De  Coti.  Guadalajara, 
Mexico,  to  acquire  14.1  percent  of  the 
Class  B  non-voting  common  stock:  and 
Luis  Mendez  Jiminez.  Prolongacion, 
Mexico,  to  acquire  61.7  percent  of  Class 
B  non-voting  common  stock  of  Sun  Belt 
Bancshares  Corporation.  Conroe.  Texas, 
and  thereby  indirectly  acquire  National 
Bank  of  Conroe,  Conroe,  Texas. 

Board  of  Coveraora  of  the  Federal  Reservs  . 
System.  January  4. 1988. 
Barttara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
(FR  Doc  8B-513  Filed  l-lO-BGt  &45  am) 


DCPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haatth  Cara  Financkig  Administration 

Privacy  Act  of  1974;  Systam  of  raoord 

AOmcv:  Department  of  Health  and 

Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
action:  Notice  of  proposed  new  routine 
uses  for  an  existing  system  of  records. 


:  The  Health  Care  Financing 
Administration  (HCFA)  is  amending  the 
system  notice  for  the  Health  Insurance 
Master  Record  HHS/HCFA/BPO  Na 
09-70-0502.  to  add  two  new  routine 
uses. 

EFPCCnvc  IMTCS:  The  proposed  new 
routine  uses  shall  take  effect  without 
further  notice  February  10, 1989,  unless 
comments  received  on  or  before  that 
date  would  warrant  changes. 
ADOMESS:  Please  address  conments  to: 
Richard  A.  DeMeo,  HCFA  Privacy  Act 
Officer,  Health  Care  Financing 
Administration.  G-M-1  East  Low  Rise 
Building.  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  We  will 
make  comments  received  available  for 
inspection  at  this  location. 
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ran  FURTHER  INFORMATION  CONTACT: 

Maria  Kilboume,  Office  of  Prepaid 
Health  Care.  320  Meadows  East 
Building,  6325  Security  Boulevard, 
Baltimore  Maryland  21207,  301-066- 
7622. 

StIPPLEMCNTARY  INFORMATKM:  The 

Health  Insurance  Master  Record. 
System  No.  09-70-0502,  contains  records 
on  enrollment  entiUement  bill 
processing,  and  certain  other 
information  relating  to  Medicare 
beneficiaries.  The  system  notice  for  this 
system  was  most  recently  published  at 
53  FR  52792;  December  29, 1988.  As 
described  below,  we  are  proposing  to 
establish  two  new  routine  uses  under 
the  system  notice  to  permit  disclosure  to 
group  health  plans,  directly  or  through  a 
contractor,  of  a  limited  amount  of 
information  from  the  Health  Insurance 
Master  Record.  The  term  "group  health 
plans"  includes  health  maintenance 
organizations  (HMOs)  and  competitive 
medical  plans  (CMPs)  which  have 
entered  into  Medicare  contracts  with 
HCFA  and  health  care  prepayment 
plans  (HCPPs)  which  have  been 
approved  by  HCFA. 

The  proposed  disclosure  of  limited 
information  from  the  Health  Insurance 
Master  Record  to  group  health  plans 
with  Medicare  contracts  or  approvals  is 
necessary  to  enable  a  plan  to  determine 
accurately,  at  the  time  an  application  for 
enrollment  is  submitted,  the  eligibility  of 
a  Medicare  beneficiary  to  enroll  in  the 
plan.  Thus,  disclosure  of  data  in  the  file 
would  enable  a  group  health  plan  to 
identify  on  a  timely  basis  whether  the 
beneficiary  applying  to  enroll  (1)  is 
entiUed  to  Medicare  Part  A  and/or  Part 
B,  (2)  has  been  medically  determined  to 
have  end  stage  renal  disease  (ESRD),  (3) 
has  an  active  hospice  care  election,  or 
(4)  is  already  enrolled  in  another 
Medicare  group  health  plan.  Entitlement 
to  Part  A  and/or  Part  B  is  relevant  to 
determine  the  extent  of  Medicare 
coverage,  if  any,  of  a  group  health  plan 
applicant.  ESRD  status  or  hospice 
election  status  are  relevant  since,  except 
under  certain  circumstances,  individuals 
having  such  status  are  not  eligible  to 
enroll  in  an  HMO  or  CMP.  Whether  a 
beneficiary  is  already  enrolled  in  a 
Medicare  group  health  plan  is  relevant 
since  it  helps  to  assure  that  the 
beneficiary  is  not  disenrolled  from  his/ 
her  current  plan  and  enrolled  in  a  new 
one  as  a  consequence  of  inadvertence  or 
misunderstanding. 

A  further  purpose  in  disclosing  certain 
data  from  the  file  would  be  to  enable 
group  health  plans  to  verify  at  the  time 
of  an  application  for  enrollment  that  the 
name  and  HI  claim  number  provided  by 
the  group  health  plan  applicant 


correspond  with  the  name  and  number 
in  HCFA's  records.  This  helps  to  avoid 
the  processing  and  other  complications 
that  result  from  an  enrollment  based  on 
erroneous  eligibility  information.  Since 
the  purposes  of  disclosure  under  the 
proposed  routine  uses  relate  to 
beneficiary  eligibility  and  bill  and 
payment  record  processing,  they  are 
compatible  with  the  purpose  of 
collecting  the  information  maintained  in 
the  Health  Insurance  Master  Record. 

In  order  to  protect  the  privacy  of 
Medicare  beneficiaries,  we  are 
proposing  to  limit  the  data  released  to 
gropu  health  plans  to  the  minimum 
necessary  to  determine  the  enrollment 
eligibility  of  group  health  plan 
applicants.  Thus,  only  the  following  data 
elements  will  be  disclosed  under  the 
proposed  routine  uses:  Health  Insurance 
Claim  number,  name,  sex,  date  of  birth. 
Part  A  and/or  Part  B  entitlement  data. 
State  and  county  code,  status  code 
(alive/deceased),  Medicaid/ESRD/ 
hospice  code  (if  applicable],  and  current 
HMO  enrollment  period  (if  applicable). 
As  a  further  precaution,  we  are 
providing  that  group  health  plans  would 
have  access  only  to  one  record  at  a  time 
and  only  through  a  CRT  temiinal.  A 
password  would  have  to  be  entered  to 
gain  access  to  the  file.  Both  the 
beneficiary's  name  and  the  Health 
Insurance  Claim  number  would  have  to 
be  entered  to  access  individual  records 
within  the  file. 

We  are  proposing  that  when  a 
contractor  is  used  to  refine  or  otherwise 
process  data  and  make  the  limited 
disclosure  just  described,  the  contractor 
would  be  required  to  safeguard  the 
confidentiality  of  the  data  maintained  in 
its  information  system  and  prevent 
unauthorized  use  or  disclosure.  The 
contractor  would  be  required,  for 
instance,  to  provide  an  adequate  level  of 
security  for  the  data  by  maintaining  it 
under  appropriate  technical,  personnel, 
administrative,  and  teleconununications 
safeguards.  The  contractor  could  use  the 
data  only  for  purposes  of  fulfilling  its 
contract  with  HCFA  and  not  for  any 
other  purpose.  We  are  proposing  that 
the  following  routine  uses  be  added  to 
the  current  system  notice  for  the  Health 
Insurance  Master  Record,  System  No. 
09-70-0502: 

(14)  To  a  group  health  plan  (i.e.,  a 
health  maintenance  organization  (HMO) 
or  a  competitive  medical  plan  (CMP) 
with  a  Medicare  contract  or  a 
Medicare-approved  health  care 
prepayment  plan  (HCPP)),  directly  or 
through  a  contractor  on  a  case-by-case 
basis  for  the  purpose  of  determining  the 
eligibility  of  a  Medicare  beneficiary  to 
enroll  in  the  group  health  plan.  Group 


health  plans  will  have  access  only  to 
one  record  at  a  time  and  only  through  a 
CRT  terminal.  A  password  must  be 
entered  to  gain  access  to  the  file.  Both 
the  beneficiary  name  and  the  Health 
Insurance  Claim  number  must  be 
entered  to  access  individual  records 
within  the  file.  The  information 
disclosed  will  be  the  minimum 
necessary  to  determine  eligibility  for 
enrollment 

(15)  To  a  conb^ctor  when  HCFA 
contracts  with  a  private  firm  for  the 
purpose  of  refining  or  otherwise 
processing  data  and  disclosing  such 
data  to  group  health  plans  consistent 
with  routine  use  no.  14.  The  contractor 
will  be  required  to  safeguard  the 
confidentiality  of  the  data  and  prevent 
unauthorized  use  or  disclosure. 

The  new  routine  uses  are  consistent 
with  Privacy  Act  5  U.S.C.  552a(a)(7). 
since,  as  previously  noted,  they  are 
compatible  with  the  purpose  for  which 
the  information  is  collected.  Because  the 
addition  of  these  new  routine  uses  will 
not  change  the  purposes  for  which  the 
information  in  the  system  will  be  used, 
or  otherwise  alter  the  system,  we  are 
not  required  to  prepare  a  report  of 
altered  system  of  records  under  5  U.S.C. 
552a(o). 

We  are  publishing  the  system  notice 
below  in  its  entirety  for  the  convenience 
of  the  reader. 

Date:  January  6, 1989. 
William  L  Roper,  ' 

Administrator,  Health  Care  Financing 
Administration.  I 

0»-70-0502  ' 

SYSTEM  NAMe 

Health  Insurance  Master  Record. 
HHS/HCFA/BPO. 

SCCUMTV  CtASSmCATKMt: 

None. 

SYSTEM  LOCATMN: 

Health  Care  Financing  Administration 
Bureau  of  Data  Management  and 
Strategy,  6325  Security  Blvd..  Baltimore. 
Md.  21207. 

Federal  Records  Centers 

CATEOORIES  OF  NNNVIOUALS  COVERED  BY  TNE 

system: 

Indidividuals  age  65  or  over  who  have 
been,  or  currently  are,  entitled  to  health 
insurance  (Medicare)  benefits  under  title 
XVIII  of  the  Social  Security  Act: 
individuals  under  age  65  who  have  been, 
or  currently  are,  entitled  to  such  benefits 
on  the  basis  of  having  been  entitled  for 
not  less  than  24  months  to  disability 
benefits  under  title  II  of  the  Act  or  under 
the  Railroad  Retirement  Act  and 
individuals  who  have  been,  or  currentlv 
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are.  eatided  to  such  benefits  because 
they  have  end-stage  renal  disease:  or 
individuals  whose  enrollment  in  an 
employer  group  health  benefits  plan 
covers  the  beneficiary. 

CA' 


M  TMi  twmt: 

The  system  contains  information  on 

enrollment,  entitlement,  utilization, 
query  and  reply  activity,  health 
insurance  bill  and  payment  record 
processing,  workers'  compensation 
entitlement  information,  and  entitlement 
information  from  the  Veterans 
Administration  (VA),  Health  Insurance 
Master  Record  maintenance,  and 
Medicare  secondary  payer  records 
containing  other  party  Lability 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment. 

AUTNOMfTV  TOM  MAINTINANCI  or  TNI 

svrmr 

Sections  1814, 1833  and  1862(b)  of  title 
XVIII  of  the  Social  Security  Act  (42 
U.S.C.  1396f,  13951  and  1395y(b)). 

WWPOmt): 

To  maintain  information  on  Medicare 
beneficiary  eligibility  and  costs  in  order 
to  reply  to  inquires  from  contractors  and 
intermediaries  and  to  maintain 
utilization  data  for  health  insurance  bill 
and  payment  record  processing. 


nouTMiuaaor 
T>«  svsTna,  MCLuoMO 

USCRSANOTMC 


orsoCHUMt: 


Disclosure  may  be  made  to:  (1)  The 
Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Act 
relating  to  railroad  employment. 

(2)  State  Welfare  Department 
pursuant  to  agreements  with  the 
Department  of  Health  an  Human 
Services  for  determining  Medicaid  and 
Medicare  eligibility  for  quality  control 
studies,  for  determining  eligibility  of 
recipients  of  assistance  under  title  IV, 
XVm.  and  XIX  of  the  Social  Security 
Act.  and  for  the  complete  administration 
of  the  Medicaid  program. 

(3)  State  audit  agencies  for  auditing 
State  Medicaid  eligibility 
considerations. 

(4)  Providers  and  suppliers  of  services 
directly  or  dealing  through  fiscal 
intermediaries  or  cairiers  for 
administration  of  title  XVIIL 

(5)  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

(6)  An  individual  or  organization  for  a 
research,  evaluation,  or  epidemiological 
project  related  to  the  prevention  of 
disease  or  disability,  or  the  restoration 
or  maintenance  of  health  if  HCFA: 


a.  Determine  that  the  use  or  disclosure 
does  not  violate  legal  limitations  under 
which  the  record  was  provided, 
collected,  or  obtained: 

b.  Determines  that  the  purpose  of 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except:  < 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  anodier  research 
project  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  pinpose  of  the  audit 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient(s) 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(7)  The  Department  of  fustice.  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
o^cial  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 


or  has  an  interest  in  such  Htigation.  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(8)  To  a  contractor  when  the 
Department  contracts  with  a  private 
firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosured  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

(9)  State  welfare  agencies  that  require 
access  to  the  two  files  which  are 
extracted  from  the  Health  Insurance 
Master  Record.  These  files  are  the 
Carrier  Alphabetical  State  File  (CASF) 
and  Beneficiary  State  File  (BEST).  Most 
State  agencies  require  access  to  the 
CASF  and  BEST  files  for  improved 
administration  of  the  Medicaid  program. 
Routine  uses  of  the  CASF  and  BEST  files 
for  State  agencies  are:  (a)  Obtaining  a 
beneBciary's  correct  health  insurance 
claim  number  and  (b)  screening  of 
prepayment  and  post-payment  Medicaid 
claims. 

(10)  Third-party  contacts  (without  the 
consent  of  the  individual  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individuals  capability  or  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for  an  entitlement  to  benefits    . 
under  the  Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist:  Individual  is  incapable  or  of 
questionable  mental  capabiUty.  cannot 
read  or  write,  cannot  afford  the  cost  of 
obtaining  the  information,  a  language 
barrier  exists,  or  the  custodian  of  the 
information  will  not  as  a  matter  of 
policy,  provide  it  to  the  individual):  or 

(b)  The  data  are  needed  to  establish 
the  vaUdity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
eligibility  to  benefits  under  the  Medicare 
program;  the  amount  of  reimbursement 
any  case  in  which  the  evidence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity. 
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or  for  quality  appraisal,  or  evaluation 
and  measurement  of  system  activities. 

(11)  Release  information,  without  the 
beneficiary's  authorization,  to  insurance 
companies,  self-insurers.  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
providing  protection  against  medical 
expenses  of  their  enroUees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entitlement  data.  In  order  to 
receive  this  information  the  entity  must 
agree  to  the  following  conditions: 

a.  To  certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  if  its  insureds; 

b.  To  utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims:  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it 

(12)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/ or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors,  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  ADP 
or  telecommunications  systems 
containing  or  supporting  records  in  the 
system. 

(13)  To  an  agency  of  a  State 
Government  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act 

c  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made; 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and: 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished:  and 

d.  Requires  the  recipient  to: 
(1)  Establish  reasonable 

administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record: 


(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA: 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project  if 
information  that  would  enable  project 
subject  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  an  willingness  to  abide 
by  these  provisions.  The  recipient  must 
agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost  quality,  and  effectiveness  of  care: 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

(14)  To  a  group  health  plan  (i.e.,  health 
maintenance  organization  (HMO),  or  a 
competitive  medical  plans  (CMP)  with  a 
Medicare  contract  or  a  Medicare- 
approved  health  care  prepayment  plan 
(HCPP).  directly  or  through  a  contractor 
on  a  case-by-case  basis  for  the  purpose 
of  determining  the  eligibility  of  a 
Medicare  beneficiary  to  enroll  in  the 
group  health  plan.  Group  health  plans 
will  have  access  only  to  one  record  at  a 
time  and  only  through  a  CRT  terminal  A 
password  must  be  entered  to  gain 
access  to  the  file.  Both  the  beneficiary 
name  and  the  Health  Insurance  Claim 
number  must  be  entered  to  access 
individual  records  within  the  file.  The 
information  disclosed  will  be  the 
minimum  necessary  to  determine 
eligibility  for  enrollment 

(15)  To  a  contractor  when  HCFA 
contracts  with  a  private  firm  for  the 
purpose  of  refining  or  otherwise 


processing  data  and  disclosing  such 
data  to  group  health  plans  consistent 
with  routine  use  No.  14.  The  contractor 
will  be  required  to  safeguard  the 
confidentiality  of  the  data  and  prevent 
unauthorized  use  or  disclosure. 

POUCIES  AND  MtAcnccs  RM  rrONINO, 

RcrmEviMa  ACCtMtma,  ret  amino,  and 

DtSPOSING  Of  MECOMOS  M  THE  SYSTEM: 
STORAGE: 

Records  maintained  on  paper,  listings, 
microfilm,  magnetic  tape  disc  and 
punchcards. 

HE  I  ME  VABRJTY: 

System  is  sequence  by  health 
insurance  claim  number,  and  is  used  to 
carry  out  the  tasks  of  enrollment  query/ 
reply  activity,  and  health  insurance  biU 
and  payment  record  processings.  Copies 
of  selected  parts  of  the  records  will  be 
used  by  the  Office  of  Statistics  and  Data 
Management 

SAFEOUAnOt: 

Unauthorized  personnel  are  denied  ~ 
access  to  the  records  areas.  Disclosure 
is  limited  to  routine  use.  For 
computerized  records  electronically 
transmitted  between  Central  Office  and 
field  office  locations  (including 
Medicare  contractors)  systems 
securities  are  established  in  accordance 
with  DHHS  ADP  Systems  Manual.  Part 
6,  "ADP  Systems  Security."  Safeguards 
include  a  lock/unlock  passwords 
systenu  exclusive  use  of  leased 
telephone  lines,  a  terminal  oriented 
transaction  matrix,  and  and  audit  traiL 

RETBmON  ANO  disposal: 

Records  are  generally  added  to  the 
file  several  months  prior  to  entitlement 
After  the  death  of  a  beneficiary,  his  or 
her  records  may  be  placed  in  an  inactive 
file  following  a  period  of  no  billing  or 
query  activity.  The  current  5  years  of 
Part  B  and  current  5  spells  of  Part  A 
utilization  data  are  maintained.  All 
noncurrent  data  is  microfilmed  prior  to 
elimination  from  the  system. 

SYSTEM  MAWAOEmS)  AND  AOOWESST 

Health  Care  Financing 
Administration.  Bureau  of  Program 
Operations.  Director.  Division  of 
Entitlement  Requirements  6325  Security 
Boulevard.  Baltimore,  Md.  21207. 

NormcATiON  moccounE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the  most 
conventional  social  security  office,  the 
appropriate  carrier  or  intermediary,  the 
HCFA  Regional  Office,  or  the  system 
manager  named  above.  The  individual 
should  furnish  his  or  her  health 
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insurance  claim  number  and  name  as 
shown  on  Medicare  records. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  access  procedures  are  in 
accordance  with  Department 
Regulations  (45  CFR  5b.5(a)(2).)) 


COWTMTWI 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7)). 


)  SOUnCI  CATIQOMKS: 

The  data  contained  in  these  records 
are  furnished  by  the  individual,  or  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  party  contacts. 
There  are  cases,  however,  in  which  the 
identifying  information  is  provided  to 
the  physician  by  the  individual:  the 
physician  then  adds  the  medical 
information  and  submits  the  bill  to  the 
carrier  for  payment.  Updating 
information  is  also  obtained  from  the 
Master  Beneficiary  Record. 


lOTTMiACt: 

None. 
[FR  Doc  8S-628  Filed  l-l(>.ae;  8:45  am) 


NBuOfiM  Nwuuiiee  of  neenn 

Division  of  Reeeerdi  neaourcea, 
Nfltlonei  Advisofy  Resesfctt 
Reeourc—  Counci;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  Division  of  Research 
Resources  (DRR).  on  February  2-3. 1989, 
at  the  National  Institutes  of  Health, 
Conference  Room  la  Building  3lC  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  February  2,  from  9  a.m.  until 
recess  and  from  8:30  a.m.  until 
approximately  10:45  a.m.  on  February  3 
during  which  time  there  will  be 
discussions  on  administrative  matters 
such  as  previous  meeting  minutes;  the 
report  of  the  Acting  Director,  DRR:  and 
review  of  budget  and  legislative 
updates.  Attendance  by  the  public  will 
be  limited  to  space  available. 


In  accordance  with  provisions  set 
forth  in  sees.  552b(c](4]  and  552b(c)(e), 
Title  5,  U.S.  Code  and  sec.  10(d)  of  Pub. 
L  92-463,  the  meeting  will  be  closed  to 
the  public  on  February  3  from 
approximately  10:45  a.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications. 

The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  Michael  Fluharty,  Public  Affairs 
Specialist,  DRR.  Building  31,  Room  5B10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  301/496-5545,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members  upon 
request.  Dr.  James  F.  O'Donnell,  Deputy 
Director,  DRR.  Building  31,  Room  5B03, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  301/496-6023,  will 
furnish  substantive  program  information 
upon  request,  and  will  receive  any 
comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No*.  13.306.  Laboratory  Animal 
Sciences  and  Primate  Research:  13.333, 
Clinical  Research;  13.337,  Biomedical 
Research  Support:  13.371,  Biomedical 
Research  Technology;  13.375,  Minority 
Biomedical  Research  Support  13.389 
Research  Centers  in  Minority  Institutions, 
National  Institutes  of  Health). 
Dated:  December  3a  1968. 


Batty  |. 

Committee  Management  Officer.  SIH. 
[FR  Doc  89-«43  Filed  1-10-89:  &-45  am| 

IOOW4MS-0«-li 


Nationai  Eye  institute,  Natlonai 
Advisory  Eye  Council;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council, 
National  Eye  Institute.  January  26, 1989, 
Building  31 C  Conference  Room  6, 
National  Institutes  of  Health.  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  until 
approximately  11:00  a.m.  on  Thursday, 
January  26.  Following  opening  remarks 
by  the  Director,  National  Eye  Institute, 
there  will  be  presentations  by  the  staff 
of  the  Institute  concerning  Institute 
programs  and  various  research 
assistance  mechanisms.  Attendance  by 
the  public  will  be  limited  to  space 
available. 


In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  from 
approximately  11:00  a.m.  until  closing  on 
January  28  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

There  will  be  no  meeting  of  the  Vision 
Research  Program  Planning 
Subcommittee  in  January  1989. 

Ms.  Lois  DeNiimo,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6A51, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-91ia  will 
provide  summaries  of  meetings,  rosters 
of  committee  members,  and  substantive 
program  information  upon  request. 

.(Catalog  of  Federal  Domestic  Assistance 
Programs,  Nos.  13.887,  Retinal  and  Choroidal 
Diseases  Research:  13.888,  Anterior  Segment 
Diseases  Research;  and  13.871,  Strabismus, 
Amblyopia  and  Visual  Processing:  National 
Institutes  of  Health.) 

Dated:  December  sa  1988. 
Betty  |.  Beveiidga, 

Committee  Management  Officer.  NIH. 
[FR  Doc  89-545  Filed  1-10-89:  8:45  am] 

MLUMQ  COOC  4140-ei-li 


National  Institute  of  AHergy  and 
Infectious  Diseases,  National  Advisory 
Allergy  and  Infectious  Diseases 
Counci,  Acquired  immunodeficiency 
Syndrome  SutKomnUttee,  AWergy  and 
Immunotogy  Sut)committee, 
Microbioiogy  and  Infectious  Diseases 
Subcommitter.  Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  26-27. 1989  at  the  National 
Institutes  of  Health.  Building  3lC, 
Conference  Room  6,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  January  26  from  approximately  8:30 
a.m.  to  8:45  a.m.  for  opening  remarks  of 
the  Institute  Director  and  from  10  a.m.  to 
recess  for  meetings  of  the  Council 
subcommittees.  On  January  27  the 
meeting  will  be  open  to  the  pubhc  from 
approximately  8:30  a.m.  until  2  p.m.  for 
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discussion  of  procedural  matters. 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  discussion  will  include 
a  report  on  the  revision  and  institution 
of  procedures  for  review  of  large  grant 
mechanisms;  a  discussion  of 
transplantation  immunology  and  a 
report  from  each  of  the  Council 
subcommittees. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  S52b(c](6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463.  the  meeting  of  the  NAAIDC 
Acquired  iramunodenciency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Inununology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  three  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from  8:45 
a.m.  until  approximately  10  a.m.  on 
January  26,  in  conference  rooms  5,  7  and 
9  respectively.  The  meeting  of  the  full 
Council  will  be  closed  from 
approximately  2  p.m.  until  adjournment 
on  January  27  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
apphcations.  These  apphcations  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
Constitute  a  cleariy  imwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892. 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  John  W.  Diggs.  Director, 
Extramural  Activities  Program,  NIAID, 
NIH,  Westwood  Building,  Room  703, 
telephone  (301-496-7291),  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855.  Pharmacological 
Sciences:  13.858.  Mocrobiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated:  December  Sa  198a 
B«tty ).  Bevaridga, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  89-544  Filed  1-10-89:  8:45am| 

BMJJNQ  COOC  414»«t-ll 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  Stdn  Diseases 
National  Antwitts  and  Muscuiosfcsietai 
and  Stdn  Diseaees  Advisory  Cound; 
Meeting 

Pursuant  to  Pub.  L  82-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council  to 
provide  advince  to  the  National  Institute 
of  Arthritis  and  Muscoloskeletal  and 
Skin  Diseases  on  February  16,  and  17, 
1989,  Conference  Room  6,  Building  31. 
National  Institutes,  of  Health.  Bethesda. 
Maryland.  The  meeting  will  be  open  to 
the  public  February  16  from  8:30  a.m.  to 
12  noon  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports.  Attendance  by  the  public  will 
be  limited  to  space  available. 

The  meeting  of  the  Advisory  Coiuicil 
will  be  closed  to  the  public  on  February 
16  from  1  p.m.  to  adjournment  and  again 
on  February  17  from  8:30  a.m.  to 
adjournment  at  approximately  12  noon 
in  accordance  with  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title  5. 
U.S.C  and  sec.  10(d)  of  Pub.  L  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
conmiercial  property,  such  as  patentable 
materials,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  frtMn 
Dr.  Seven  J.  Hausman,  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  ^cin  Diseases 
Advisory  Council  NIAMS,  Westwood 
Building,  Room  403,  Bethesda,  Maryland 
20892,  (301)  496-7495. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIAMS,  Building  31,  Room  4C32, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-0803. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.846,  Arthritis,  Bone  and  Skin 
Diseases,  National  Institutes  of  Health) 

Dated:  December  3a  1988. 
Betty  |.  Bevaridge, 

NIH,  Committee  Management  Officer. 
[FR  Doc  69-546  Filed  1-10-89;  8:45  am) 

I  COOC  414S-St-MI 


National  Institute  of  Ctiid  Health  and 
Human  DeveiofNnent;  Meetings 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  meetings  of  the  review 
committees  of  the  National  Institute  of 


Child  Health  and  Human  Development 
for  March  1989. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
announcements  by  the  Director,  NICHD, 
and  executive  secretaries,  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cK6).  Title  5.  U.S.C 
and  section  10(d]  of  Pub.  L  92-463.  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Hall.  Committee 
Management  Officer.  NICHD.  Execotive 
Plaza  North  Building.  Room  52a 
National  Institutes  of  Health.  Bethesda. 
Maryland.  Area  Code  301-496-1485.  wll 
provide  a  summary  of  the  meeting  and  a 
roster  of  committee  members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Population 
Research  Committee. 

Executive  Secretary:  Dr.  A.T. 
Gregoire.  Room  520.  Executive  Plaza 
North  Building.  Telephone:  301,  496- 
1696. 

Date  of  Meeting:  Mardi  2-3. 1989. 

Place  of  Meeting:  Executive  Plaza 
North,  Conference  Room  H,  6130 
Executive  Blvd..  Bethesda.  Maryland. 

Open:  March  2. 1989.  900  a.m.-10«) 
a.m. 

Closed:  March  2. 1989.  lOHW  a.m.-5.-00 
p.m..  March  3, 1989.  9K)0  a.m.- 
adjoumment. 

Name  of  Committee:  Maternal  and 
Child  Health  Research  Committee. 

Executive  Secretary:  Dr.  Scott  Andres. 
Room  520.  Executive  Plaza  North 
Building.  Telephone:  301.  496-1485. 

Date  of  Meeting:  March  7-8. 198a 

Place  of  Meeting:  Executive  Plaza 
North.  Conference  Room  H,  6130 
Executive  Blvd..  Bethesda,  Maryland. 

Open:  March  7. 1989.  9«)  a.m.-lOKX) 
a.m. 

Closed:  March  7, 1988, 10«)  a.m.-S«) 
p.m.,  March  8. 1989.  9«)  a  jn.- 
adjoumment 

Name  of  Committee:  Mental 
Retardation  Research  Committee. 
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Executive  Secretary:  Dr.  Susan 
Streufert,  Room  520.  Executive  Plaza 
North  Building.  Telephone:  301.  496- 
1696. 

Date  of  Meeting:  March  »-ia  1989. 

Place  of  Meeting:  Executive  Plaza 
North,  Conference  Room  G.  6130 
Executive  Blvd.,  Bethesda.  Maryland. 

Open:  March  9, 1989,  9:00  a.m.-lOtOO 
a.m. 

Closed:  March  9. 1989,  lOKX)  a.m.-5.-00 
p.m.,  March  la  1989,  9:00  a.m.- 
adjoumment. 

(Catalog  of  Federal  Domtatic  Asaistance 
Program  No.  13.864.  Population  Research  and 
No.  13.065,  Research  for  Mothers  and 
Children.  National  Institutes  of  Health.) 

Dated:  December  3a  196& 
Betty  |.  Bevatidga, 

Committee  Management  Officer.  NIH. 
|FR  Doc  89-547  Filed  1-10-80: 8:45) 

MUMQCOOC  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  the  Assistant  Secretary  for 
PoHqr  Dsvslopmsnt  and  Rosearch; 
Supptamantal  AssMancs  for  FacWtlM 
To  Assist  tfw  HomslSBS;  AmsndnMnts 
to  Ouidslnss 

(DoeiMt  Na  N-W-1M4;  FR-28a6] 

aocncy:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

action:  Notice  of  amendments  to 
program  guidelines. 


:  This  notice  announces 
changes  for  immediate  effect  to  HUD's 
guidelines  for  the  operation  of  the 
program  of  Supplemental  Assistance  for 
Facilities  to  Assist  the  Homeless 
(SAFAH)  as  a  result  of  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L  100- 
628.  approved  November  7. 1988)  (1988 
Amendments  Act).  This  program  was 
authorized  by  Title  IV.  Subtitle  D,  of  the 
Stewart  E  McKinney  Homeless 
Assistance  Act  (Pub.  L  100-77, 
approved  July  22. 1987)  (MciGnney  Act) 
to  provide:  (1)  Assistance  to  cover  the 
costs  in  excess  of  assistance  provided 
under  the  Emergency  Shelter  Grants  and 
the  Supportive  Housing  Demonstration 
programs  that  are  required  to  meet  the 
special  needs  of  certain  homeless 
populations  or  to  facilitate  the  transfer 
and  use  of  public  buildings  to  assist  the 
homeless;  or  (2)  comprehensive 
assistance  for  particularly  innovative 
programs  for,  or  alternative  methods  of, 
meeting  the  immediate  and  long-term 
needs  of  the  homeless.  Guidelines  for 
the  operation  of  SAFAH  were  published 


by  HUD  on  October  19. 1987  (52  FR 
38880).  This  notice  also  announces 
proposed  changes  to  the  guidelines  to  be 
incori>orated  in  a  final  rule  after  public 
comment.  The  notice  solicits  public 
conmient  on  the  October  19, 1987 
guidelines,  the  1988  Amendments  Act 
changes  announced  in  this  notice,  and 
the  proposed  changes  to  the  guidelines 
in  order  to  prepare  a  final  rule  for 
pubUcation.  No  funds  are  available  for 
obligation  for  SAFAH  for  FY  1989  as  of 
the  date  of  this  notice. 
EFFIcnvc  DATE  Januarv  11. 1989. 
Conunents  due:  March  27. 1989. 
AOOmss:  Interested  persons  are  invited 
to  submit  comments  on  the  October  19, 
1987  gtiidelines  (52  FR  38880)  and  the 
changes  to  the  guidelines  announced  in 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address.  Copies  of  the  October  19, 1987 
SAFAH  guidelines  may  be  obtained 
from  the  above  address  on  request 
FON  niRTHCII  WrOWIATlOW  CONTACT: 
lane  Karadbil,  Division  of  Policy 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW..  Room  8112,  Washington,  DC 
204ia  telephone  (202)  755-5537.  Hearing 
or  speech  impaired  individuals  may  call 
HUD's  TDD  number  (202)  426-0015. 
These  telephone  numbers  are  not  toll- 
6ee. 
•UPnAMNTARV  inpommation: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  for  the  Supplemental 
Assistance  for  Facilities  to  Assist  the 
Homeless  program  were  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
Reduction  Act  of  1980.  and  were 
approved  on  December  30, 1988  and 
assigned  0MB  control  number  2528- 
0361.  The  public  reporting  burden  for 
each  of  these  collections  of  information 
is  estimated  to  include  the  time  for 
reviewing  the  iiutructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  heading  Other 
Matters.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 


the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  Room 
10276,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

I.  Background  and  Procedural  Matters 

The  McKinney  Act  authorized  the 
SAFAH  program  to  provide  two 
categories  of  assistance:  (1)  Assistance 
to  cover  the  costs  in  excess  of 
assistance  provided  under  the 
Emergency  Shelter  Grants  and  the 
Supportive  Housing  Demonstration 
programs  that  are  required  to  meet  the 
special  needs  of  certain  homeless 
populations  or  to  facilitate  the  transfer 
and  use  of  public  buildings  to  assist  the 
homeless;  or  (2)  comprehensive 
assistance  for  particularly  innovative 
programs  for,  or  alternative  methods  of, 
meeting  the  immediate  and  long-term 
needs  of  the  homeless.  Section  433  of  the 
McKinney  Act  required  HUD  to 
establish  by  Federal  Register  notice  the 
guidelines  for  governing  SAFAH.  HUD 
published  the  guidelines  on  October  19. 

1987  (52  FR  38880)  (the  SAFAH 
guidehnes). 

Section  485  of  the  1988  Amendments 
Act  requires  that  HUD  pubhsh.  within  60 
days  of  its  enactment,  a  notice  for 
immediate  effect  describing  the  changes 
to  the  SAFAH  guidelines  made  by  the 
Act.  In  addition  to  the  changes  for 
immediate  effect  necessitated  by  the 

1988  Amendments  Act  HUD  is 
proposing  in  this  notice  two  changes  to 
the  guidelines,  which  will  not  be 
effective  until  public  comment  has  been 
received  and  considered. 

The  1988  Amendments  Act  also 
requires  HUD  to  issue  a  final  rule  not 
later  than  12  months  after  enactment 
based  on  the  guidelines  and  the  changes 
to  the  guidelines  established  in  this 
notice.  HUD  invites  the  pubhc  to 
comment  on  the  guidelines,  the  changes 
for  immediate  effect,  and  the  proposed 
changes  announced  in  this  notice  for 
consideration  in  the  final  rulemaking. 
Interested  persons  should  refer  to  the 
October  19, 1987  guidelines  (52  FR 
38880)  in  order  to  understand  the 
changes  described  in  this  notice  within 
the  context  of  those  guidelines. 

No  funds  are  available  for  obligation 
for  SAFAH  for  FY  1989  as  of  tiie  date  of 
this  notice.  When  funds  become 
available  in  the  future,  HUD  will  publish 
a  Notice  of  Funds  Availability  and  will 
invite  eligible  applicants  to  apply  for 
assistance  under  the  program. 
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11.  Comprehensive  Homdess  Assistance 
Plan 

SAFAH  assistance  may  not  be 
provided  to  or  within  the  jurisdiction  of 
a  State  or  an  ESG  formula  city  or  county 
(defined  in  section  A  of  the  SAFAH 
guidelines),  unless  the  jurisdiction  (or 
jurisdictions,  where  necessary)  has  a 
HUD-approved  Comprehensive 
Homeless  Assistance  Plan  (CHAP).  On 
December  28, 1988,  HUD  published  a 
notice  announcing  the  current 
requirements  for  HUD  approval  of  a 
CHAP  as  a  result  of  the  1988 
Amendments  Act  (S3  FR  52600).  Readers 
should  familiarize  themselves  %vith  the 
CHAP  requirements. 

in.  1968  Amendments  Act  Changes  to 
SAFAH  Guidelines 

1.  Assistance  provided.  Section  461(1) 
of  the  1988  Amendments  Act  is  a 
technical  amendment  to  clarify  that 
assistance  is  available  to  provide 
supportive  services  to  the  homeless  in 
the  category  of  assistance  in  excess  of 
ESG  and  SHD  program  funding  (see 
section  B.l.(ii)  of  the  SAFAH 
guidelines).  The  term  "supportive 
services"  is  defined  in  section  A  of  the 
SAFAH  guidelines. 

In  the  category  of  comprehensive 
assistance  (section  B.l.(i)  of  the  SAFAH 
guidelines),  section  461(2)  of  the  1988 
Amendments  Act  authorizes  assistance 
for  the  operation  of  facilities  to  assist 
the  homeless,  in  addition  to  assistance 
for  the  purchase,  lease,  rehabilitation,  or 
conversion  of  the  facilities.  Operating 
expenses  are  those  that  a  recipient 
incurs  for  administration,  maintenance, 
minor  or  routine  repair,  security, 
utilities,  fuel,  furnishings,  equipment 
and  rental  of  the  housing.  The  term  does 
not  include  expenses  that  a  recipient 
incurs  for  debt  service  in  connection 
with  a  loan  used  to  finance  acquisition 
or  rehabilitation  costs  under  the 
program. 

2.  Site  control.  Section  463  of  the  1988 
Amendments  Act  provides  that  an 
application  for  assistance  must  furnish 
reasonable  assurances  that  the 
applicant  will  own  or  have  control  of  a 
site  for  the  proposed  project  not  later 
than  six  months  after  notification  of  an 
award  for  assistance.  Under  the  SAFAH 
guidelines  (sections  E.2.(i)(b)(3](c)  and 
E.3.(i)(b)(4)(c]),  applicants  were  required 
to  demonstrate  control  of  a  site  at  the 
time  of  the  application  for  assistance. 
This  amendment  will  permit 
applications  to  be  made  for  projects  that 
are  not  able  to  gain  control  of  a  site  until 
they  have  been  notified  of  an  award  for 
assistance.  "Reasonable  assurances" 
must  be  satisfied  by  identification  of  a 
suitable  site  (a  suitable  site  is  one  that 


meets  the  threshold  requirements 
applicable  to  sites  in  sections  E.2.(i)  and 
E.3.(i)  of  the  guidelines)  and: 

(a)  Certification  that  the  applicant  is 
engaged  in  negotiations  or  in  other 
efforts  for  the  purpose  of  gaining  control 
of  the  identified  site;  or 

(b)  Other  evidence  satisfactory  to 
HUD  showing  that  the  applicant  will 
gain  control  of  the  identified  site. 

Section  463  also  provides  that  an 
applicant  may  obtain  ownership  or 
control  of  a  suitable  site  different  horn 
the  one  specified  in  its  application. 
Retention  of  an  assistance  award  is 
subject  to  the  new  site's  meeting  all 
requirements  for  suitable  sites.  If  the 
acquisition  or  rehabilitation  costs  for  the 
substitute  site  are  more  than  the  amount 
of  the  advance  or  grant  the  recipient 
must  furnish  all  additional  costs.  If  the 
recipient  is  unable  to  demonstrate  to 
HUD  that  it  has  the  ability  to  furnish  the 
difference  in  costs,  HUD  may  recapture 
the  obligated  funds  and  reallocate  the 
funds  to  other  projects. 

If  a  recipient  does  not  have  control  of 
the  site  within  one  year  after 
notification  of  an  award  for  assistance, 
section  463  requires  HUD  to  recapture 
the  obligated  fimds  and  reallocate  the 
funds  to  other  projects. 

This  provision  applies  to  all  future 
applicants  for  SAFAH  assistance,  as 
well  as  to  any  recipients  that  were 
notified  of  awards  on  or  after  November 
1. 1987  and  whose  funds  were  later 
deobligated  by  HUD  upon  learning  the 
recipient  no  longer  had  ownership  or 
control  of  the  site  specified  in  its 
apphcation  or  that  the  recipient  wanted 
to  change  to  a  site  different  from  the  site 
specified  in  its  application. 

3.  Environmental  review.  Section  443 
provides  that  the  provisions  of,  and 
regulators  and  procedures  applicable 
under,  section  104(g]  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5304(g))  shall  apply  to  assistance 
and  projects  under  Title  IV  of  the 
McKinney  Act.  Section  104(g)  provides 
that  in  lieu  of  the  environmental 
protection  procediu^s  otherwise 
applicable,  the  Secretary  may  provide 
for  the  release  of  funds  for  particular 
projects  to  grantees  who  assume  all  the 
responsibihties  for  environmental 
review,  decisionmaking,  and  action 
imder  the  National  Environmental  Policy 
Act  of  1960  (42  U.S.C  4321)  (NEPA)  and 
the  other  provisions  of  law  that  would 
apply  to  the  Secretary  were  the 
Seotitary  to  undertake  such  projects  as 
Federal  projects.  HUD  regulations 
implementing  section  104(g)  are  found  in 
24  CFR  Part  58,  and  Uie  Secretary  has 
specified  the  other  provisions  of  law 
under  which  environmental 


responsibilities  are  to  be  assumed  by 
grantees  in  24  CFR  58.5.  (These 
authorities  include  the  fioodplain 
restrictions  discussed  in  III.4.) 

As  applied  to  SAFAH.  the  Department 
views  section  443  as  authorizing  the 
Secretary  to  require  States,  metropolitan 
cities,  urban  counties,  tribes,  or  other 
governmental  entities  with  general 
purpose  governmental  powers  to  assume 
the  responsibility  for  assessing  the 
environmetal  effects  of  each  application 
for  assistance  in  accordance  with  the 
procedural  provisions  of  NEPA.  the 
related  environmental  laws  and 
authorities,  and  HUD's  implementing 
regulations  in  24  CFR  Part  58.  In 
accordance  with  the  new  statutory 
authorization,  HUD  will,  in  connection 
with  future  SAFAH  grants,  provide  for 
assumption  of  these  responsibilities  by 
jurisdictions  with  general  governmental 
powers  that  are  deemed  to  have  the 
legal  capacity  to  assume  the 
responsibilities.  This  policy  will  not  be 
applied  to  advances  or  grants  made  to 
governmental  entities  with  special  or 
limited  purpose  powers  or  to  provide 
nonprofit  organizations.  HUD  will 
continue  to  perform  the  environmental 
review  for  these  entities  in  accordance 
with  24  CFR  Part  50,  to  the  extent 
required.  Relevant  reviews  completed 
for  purposes  of  another  McKinney  Act 
program  or  other  HUD  programs  may 
suffice  for  purposes  of  SAFAH,  «vfaere 
permitted  under  Part  58. 

An  applicant  with  general  purpose 
governmental  powers  that  beUeves  that 
it  does  not  have  the  legal  capacity  to 
carry  out  the  environmental 
responsibilities  required  by  25  CFR  Part 
58  should  contact  the  appropriate  HUD 
Field  Office  for  further  instructions. 
Determinations  of  legal  capacity  will  be 
made  on  a  case-by-case  basis. 

With  respect  to  applications  for  which 
the  applicant  will  be  responsible  for 
performing  the  environmental  review 
under  section  104(g)  and  24  CFR  Part  58, 
the  environmental  review  process  will 
be  independent  of  the  threshold 
requirements  and  selection  process,  and 
the  applicant  may  complete  the 
environmental  review  after  those 
processes  and  after  selection  for 
funding.  Therefore,  the  provisions  of 
sections  E.2(i)(b)(3)(c)  and  E.3(i)(b)(4)(c) 
of  the  SAFAH  guidelines  that  concern 
historic  preservation  requirements,  as 
well  as  sections  E.2(iii]  and  E.3(iii)  of  the 
SAFAH  guidelines,  will  not  apply  to 
those  applications,  and  HUD  will  not 
consider  environmental  impacts  or  time 
delays  associated  with  mitigation 
measures  for  such  proposals  in  selecting 
such  applications.  Similariy.  since  under 
sections  E.2(iii)  and  E.3(iii)  of  the 
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SAFAH  gudehne*.  an  appUcattoo  that 
requires  an  Environaiental  IniMct 
Statement  (ElS)  will  not  be  eUiphie  for 
funding,  this  provision  will  be  applied 
only  to  the  applications  for  wbidb  HUD 
performs  the  environmental  review. 
HUD  will  not  enforce  this  provision 
where  the  applicant  performs  the 
environmental  review,  and  after  finding 
that  an  EIS  is  necessary,  cfaooaet  lo 
prepare  the  EIS^ 

Ob  Augoat  la  1988.  HUD  amended  its 
envirannental  regolatioBS  at  M  CFk 
Parts  50  and  58  to  exclude  certain 
activities  under  HUD  hoaieleas 
assistance  programs  from  the  NEPA 
requirements  of  Parts  50  and  58  (53  FR 
30186).  (The  amendments  were 
pubhahed  in  caBfunction  with  HUD'S 
final  rule  governing  the  Emergency 
Shelter  Granta  Program.)  Hum 
"categorical  exchiriona"  from  NEPA 
review  are  for  activities  that  HUD 
believes  lack  potential  sigBificant  effect 
on  the  human  environment  Specifically, 
the  activities  consist  of  sach  services  as 
health,  substance  abuse  and  counseling 
services,  the  pravisioB  of  meala  and 
payment  of  rent  utility  and  maintenance 
costs,  and  similar  activities  that  do  not 
involve  physical  change  to  buildings  or 
sites.  Envinmmental  review  focnaos  oa 
new  site  selectioB  and  phjmcal 
development  activities  sach  a* 
constnsctian.  property  rehabilitation, 
renovation,  and  conversion.  Ahhough 
the  activities  described  sibove  and 
certain  other  activities  may  be 
catajoficsMy  cxchsdad  from  the  NEPA 
requiramenta,  they  are  not  exdoded 
from  the  individaal  «*««i»pH»"*?if 
requirements  of  other  enviraomental 
statatas.  cxecativa  orders,  and  HUD 
standards  bated  in  II 504  and  sa& 
wiMra  appiiCMNC  However,  activities 
consisting  soWy  ol  sappcstive  aermoaa 
and  soflwwfe  nntm ally  do  nol  reqaire 
enviroaemtal  isfview  andat  NEPA  or  the 
related  aatheritiae  tf  they  do  not  directly 
reqaif*  physical  devsiopi—nt  or  rite 
selection  (i.&.  aae  ol  a  birfUiai  sot 
previously  aaed  for  purpoeea  of  ftia 
program).  Activitiea  diet  triggw  neither 
NEPA  nor  the  related  autharitise  are 
defined  aa  "exempt"  eedar  Part  Sb. 
Where  applicanta  exerciaa 
enviroamantal  review  uadsr  sactioa 
l(M(g)  aad  Part  58.  procedurea  for 
appbcant  subaussion  ol  enviroaaental 
certifiratioas  and  Reqaesta  for  Ralaaaa 
of  Funda  apply  to  new  ttla  aabctkMi  and 
to  the  fsndiag  ol  phyaicol  davaiopment 
activitiea.  Theaa  proeadarea  do  not 
apply  to  activitiaa  that  aia  ( 
anddon^anladtobe' 
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a  project  if  the  grantee,  a  sab^antee,  or 
another  party  commits  SAFAH  fonds 
[j.e..  incurs  any  costs  or  expenditures  to 
be  peid  for  or  reimbarsed  with  such 
funds)  before  the  grantee  submits  its 
reqoeat  for  rakasa  of  SAFAH  funds  to 
HUD. 

4.  Fhodphm  nstrictione.  Section  451 
of  the  1968  Amencbnents  Act  requires 
that  the  flood  protectioa  staitdards  for 
housing  acquired,  rehabilitated,  or 
assisted  with  Supportive  Housing 
Demonstratioo  funda  may  be  no  more 
restrictive  than  those  applicable  under 
Executive  Order  1198B,  Floodplain 
Management  (May  24. 1977)  to  the  odier 
programs  under  Title  IV  of  the 
McKinney  Act  HUD  haa  determined 
that  this  provision  should  be  applied  to 
the  SAFAH  program  aa  welL  Therefore, 
the  restrictions  arith  respect  to  location 
of  proiects  in  Boodplains  contained  in 
sectiana  B,2(i)(b)(3)(c)  and  E.3(i)(bN4Xc) 
of  the  SAFAH  guidelines  will  no  longer 
apply  to  pn^ecta  assisted  under  SAFAR 
HUD  interprets  Section  451  to  aMan 
that  for  proiecta  located  in  floo(^;ilaina, 
the  eight-step  process  of  pubbc 
notifioatiai  and  dodsionmaking 
outlinod  in  the  U.S.  Water  Reaources 
Council  Ffoodplain  Management 
Guidelines  (43  FR  60aa  February  la 
1978}  maat  be  undertakoi  before  any 
decision  ia  amde  on  the  environmental 
acceptability  of  the  prefect  alte  for 
hoBsaleaa  asaistanoe.  Granteea  ardl 
perform  the  eight-step  prooeas  whenever 
they  asanme  lydier  environmental  review 
respoBsibilitiaa  (aea  sactkm  IIL3).  doing 
so  during  the  environmental  review 

The  ajght-alep  process  applies  to  aO 
applications  for  pro^cts  within  the  100- 
year  Hoodpiahi  and,  for  critical  actions. 
the  500-yoar  floodplain.  CkWcal  actioaa 
are  '*■*!■■«*  as  thoee  protects  intended  to 
serve  davalopmentally  disabtod, 
chronically  mentally  ilL  or  mobihty 
imfwried  reaidenta.  Applicanta  wUtt 
proposed  projects  located  In  a 
floodpUsi  aboald  ba  awwa  dmt  tha 
public  notificatiaa  and  dedstoeaaekhig 
period  takaa  a  mloimam  el  SO  days  freas 
the  time  the  first  pafaUahed  notice  in  dM 
prooaaa  appaara.  Where  HUD  arill  carry 
ool  Iha  pmoaM,  applicants  may  bo 
required  to  piuvhie  engineering  and 
structunl  tarfonmatian  (eji.  elevations 
and  data)  hi  order  to  permit  MJD  to 
undartaka  ita  aimlysis.  If  HUD  is  unable 
to  make  a  floodplaiaa  datonatnothm 
wiUiin  80  d^a  from  the  dato  it  pabliahea 
the  first  aottoe  (where  HUD  has  dw 
responstbility  Jv  casryiag  oat  tha  eight- 
step  ptooeas).  and  tha  appMffjnt  haa  not 
providad  tha  HUD^aqaaalad 
inf  oraatiQa  to  a  dasaly  maaaar.  the 
application  will  be  rejactod. 


Execative  Order  11988  requires  HIH> 
or  the  applicant  (where  it  assumes 
environmantal  review  responsibibtles) 
to  consider  ahematives  to  avoid 
adverse  impacts  associated  with  the 
occupancy  and  modification  of 
floodplains.  The  alternatives  may 
include  actions  resulting  in  less  risk  to 
human  life  or  property.  The  review 
process  may  result  in  specific  mitigation 
requirements  or  rejection  of  the  site  or 
application  for  assistance.  As  part  of  the 
eight-step  process,  HUD  or  the  applicant 
must  reevaluate  alternatives  to  projects/ 
sites  located  in  floodplains  and.  where 
HUD  performs  the  process,  HUD  will 
assign  a  higher  environmental  rating  to 
applications  with  less  hazardous  sites. 
If.  after  initial  approval,  an  applicant 
changes  the  site,  any  new  site  will  be 
8ub|wt  to  a  oomfdete  environmental 
review,  inchding.  aa  applicable,  the 
eight-step  public  notification  and 
decisionmaking  procedure  for  sites 
located  in  floodplaina. 

The  Flood  Disaster  Protection  Act  of 
1973  (42  U.S.C  4128)  end  HUD 
regulations  prohibit  the  approval  of 
applications  for  projects/siles  located  in 
an  area  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hasards, 
unleaa:  (1)  The  community  in  which  te 
area  la  titaated  ia  participating  in  the 
National  FkxMi  bsarance  Pro-am  (aot 
suspended  or  withdrawn)  (see  44  {CFR 
Parts  Si^-7<4  or  less  than  a  year  hais 
paaaed  since  FQtlA  notification 
reganttag  each  hazards;  and  (2)  Dood 
insurance  is  obtained  as  a  ooisditian  of 
approval  of  tha  application. 

Applicanta  arith  projects/sites 
(deterasined  throu^  the  eigkt-etep 
process  to  be  enviraaaMntally  | 

acceptable)  that  are  located  ia  aa  area    i 
that  haa  bean  identified  by  FEMA  as 
having  special  Bood  haaarda  will  be 
required  to  obtato  and  auintato  flood 
insurance  under  the  National  Flood 
Inaaranca  Program.  TUa  ia  a  separate 
requirement  froas  the  Bkecative  Order 
11988  pracedarea,  and  dw  availabUity  of 
flood  insurance  doee  not  satiafy  the 
eight-step  pidilic  notificetton  end 
dedstooBiddng  ptocedMre  of  the 
Floodplain  Maongenent  Guidelines. 

S.  Dng' aad  aicohot-fn*  fadtitSes. 
Sectioa  408  of  the  1988  AsMndawnts  Ad 
reqaiiea  yantecs.  redpienta,  and  project 
sponsors  under  each  el  the  homeless 
housh^  pfoyaans  authorised  by  Tide  IV 
of  the  X4cKinney  Aa  to  administer,  to 
good  faith,  a  poibcy  designed  to  ensare 
that  dm  homeleaa  tadHty  te  free  from 
tha  illegal  oao.  poeseseiosi,  or 
distribalion  ol  drags  or  alcohol  by  ito 
benaliciartea  For  aMra  aifoiBmlioii 
conoanUng  thla  raqairsBaaat  potential 
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applicants  are  encouraged  to  read  the 
notice  on  Comprehensive  Homeless 
Assistance  Plans,  published  in  the 
Federal  Register  on  December  28, 1988 
(53  FR  52600). 

IV.  Proposed  Changes  to  SAFAH 
Guidelines 

1.  Outpatient  health  services.  The 
definition  of  "outpatient  health  services" 
in  section  A  of  the  SAFAH  guidelines 
would  be  changed  to  exclude  outpatient 
substance  abuse  services.  HUD  believes 
these  services  are  adequately  covered 
under  the  definition  of  "supportive 
services." 

2.  Ranking  criteria  for  comprehensive 
assistance.  An  additional  ranking  factor 
on  cost-effectiveness  would  be  included 
for  applications  for  comprehensive 
assistance  (see  section  E.2.(ii)  of  the 
SAFAH  guidelines).  (This  ranking  factor 
is  already  included  for  applications  for 
excess  assistance  (see  section 
E.3.(ii)(c].)  Under  the  cost-effectiveness 
factor  for  comprehensive  assistance. 
HUD  would  consider  the  extent  to 
which  the  applicant's  proposed  costs 
under  the  proposal  are  reasonable  in 
relation  to  the  work  done  and  the  goods 
and  services  purchased,  and  are 
effective  in  accomplishing  the  purposes 
of  the  proposal. 

V.  Other  Matters 

The  collection  of  information 
requirements  contained  in  this  Notice 
and  in  the  SAFAH  guidelines  were 
submitted  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Section  III  of  this 
notice  has  been  determined  by  the 
Department  to  contain  new  collection  of 
information  requirements  not  included 
in  the  Department's  assessment  of  the 
burden  of  these  requirements  when  it 
was  originally  approved  by  OMB. 
Information  on  the  reporting  burden  is 
provided  as  follows: 
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A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  is 
available  for  public  inspection  during 
regular  business  hours  at  the  Office  of 


Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW., 
Washington,  DC  20410 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  changes  to  the 
SAFAH  program  announced  in  this 
Notice  will  not  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
participating  homeless  families.  The 
changes  are  either  procedural  or  of  little 
substantial  significance.  In  addition,  the 
Notice  announces  statutorily  imposed 
requirements  over  which  HUD  has  little 
or  no  implementing  discretion. 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  that  the 
amendment  made  by  section  443  of  the 
1988  Amendments  Act  will  have 
federalism  implications.  That  section 
provides  that  HUD  shall  apply  the 
provisions  of,  and  regulations  and 
procedures  applicable  under,  section 
104(g)  of  the  Housing  and  Community 
Development  Act  of  1974  to  assistance 
and  projects  under  Title  IV  of  the 
McKinney  Act.  Section  104(g)  provides 
that  the  Secretary  may  require 
applicants  with  the  legal  capacity  to  do 
so  to  assume  the  responsibilities  for 
environmental  review,  decisionmaking, 
and  action  under  the  National 
Environmental  Policy  Act  of  1969  and 
the  other  provisions  of  law  specified  by 
the  Secretary  that  would  apply  to  HUD 
were  HUD  to  undertake  such  projects  as 
Federal  projects.  HUD  is  announcing  in 
this  notice  diat  it  will  require  States  and 
other  governmental  entities  with  general 
governmental  powers  to  assume  those 
responsibilities.  While  the  delegation  of 
these  responsibilities  under  section 
104(g)  is  discretionary  with  HUD,  it  is 
authorized  by,  and  clearly  the  intent  of, 
section  443  of  the  1988  Amendments 
Act  Therefore,  the  policy  is  not  subject 
to  further  review  under  Executive  Order 
12612. 

This  document  was  not  listed  on  the 
Department's  Semiaimual  Agenda  of 
Regulations  published  on  October  24, 
1988  (53  FR  41974). 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.510. 

Dated:  January  4. 1989. 
Kenneth  |.  Beima. 

Assistant  Secretary  for  PoUcy  Development 
and  Research. 

|FR  Doc.  89-553  Filed  l-10-«9:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Buroau  of  Land  Management 
[WY-»20-«»-4111-1S;  WYWM965] 

Proposod  Reinstatefl>ent  of 
Terminated  Oil  artd  Gas  Lease; 
Wyomirtg 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW84965  for  lands  in 
Campbell  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof. 
per  year  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW84965  effective  August  1, 
1988,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andfew  I.  Taishis. 
Chief.  Leasing  Section. 
[FR  Doc.  89-519  Filed  1-10-89:  8:45  am] 
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IWY-920-09-41 11-15;  WYW299201 

Proposed  Reinstatement  of 
Termlrtated  Oil  and  Gas  Lease; 
Wyoming 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  310&2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW29920  for  lands  in 
Sublette  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 


loia 
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sections  31  (d)  and  (e)  of  the  Mineral 

Lands  Leasing  Act  of  1920  (30  U.S.C. 

188),  and  the  Bureau  of  Land 

Management  is  proposing  to  reinstate 

lease  WYW2gQ20  effective  August  1. 

1988,  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  died 

above. 

Andivw  LTanhis, 

Chief.  Leasing  Section. 

(FR  Doc.  89-520  Piled  l-10-«8;  MS  an) 
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INTERMATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Ageiwy  for  International  Development 

Housing  Guaranty  Program; 
Investment  Opportunity,  BoMvia 

The  Agency  for  International 
Development  (A.1J).)  has  authorized  the 
guaranty  of  a  loan  to  the  Government  of 
Bolivia  (the  "Borrower"),  acting  through 
the  Central  Bank  of  Bohvia,  as  part  of 
A.IJ).'s  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  shelter  programs  for 
low-income  families  in  Bolivia.  The 
following  is  the  address  of  the  Borrower 
and  the  loan  amount  and  terms  for 
which  the  Borrower  is  requesting 
proposals  from  U.S.  lenders  or 
in\'estffient  bankers: 

Bolivia 

Project:  511-HG-007— $7.5  Million. 

Lie.  Femado  Caceres  Pn  Cerente  de 
Division  de  Supervision  de  Lineas 
Gerencia  de  Desarrollo,  Banco  Central 
de  Bohvia,  Ayacucho  Esquina 
Mercado  S/N.  Cajon  Postal  No.  3118. 
U  Paz,  Bolivia.  Telex  No.:  NAVL\NA 
3398,  Telefax  Noj  377122—366636. 
Telephone  Noj  374151  ExL  170  or 
351458. 

Interested  lenders  should  telex  their 
bids  to  the  Borrower's  representative  by 
January  24. 1969. 12:00  noon  New  York 
Time.  Bids  should  be  vaKd  for  a  period 
of  72  hours.  Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 
Michael  G.  Kitay /Barton  Veret  Agency 
for  International  Development.  GC/ 
PRE.  Room  3328  N.  S.,  Washington. 
DC  20523.  Telephone:  202/647-8235, 
Telex  Noj  862703  AID  WSA.  Telefex 
fto.:  202/647-4958  (preferred 
conununication). 
USAID/U  Paz.  Attention:  Mr.  Dino 
Sierva  Private  Sector  Office  (PSO). 
(street  address:  Avenida  16  de  Julia 
Edificio  del  Banco  de  indostiial 
(BISA)).  La  Paz.  Bolivia,  Telephone 
No.:  5ei/2/35(>-12a  Telex  No.:  S532 
USAIDBV. 


Mr.  Francis  Conway.  Assistant 
Director/South  America,  RHUDO/ 
Quito,  USAID/Quito,  APO  Miami 
34039.  (street  address:  1573  Ave. 
Colombia  by  Queseraa  del  Medio 
Edificio  Computec  30  Piso,  Quito, 
Ecuador.  Telephone  No.:  593/2/521- 
100  or  544-365,  Telefax  No.:  593/2/ 
561-228  or  502-052.  Telex  Noj  23239 
UCICA  ED. 
For  your  information  the  Borrower  is 

considering  the  following  terms: 

1.  Amount  U.S.  $7.5  million  with 
capitalization  of  interest  during  the 
grace  period  of  3  years. 

2.  Term:  Up  to  30  years. 

3.  Grace  period:  Ten  years  grace 
period  for  payment  of  principal  and  3 
years  grace  period  on  interest  payments. 
Proposals  should  consider  providing 
Borrower  with  the  option  of  repaying 
capitalized  interest  in  full  at  the  end  of 
the  3  years  grace  period  on  interest 

4  Payment  The  payment  for  the 
service  of  the  debt  will  be  on  a  semi- 
annual basis. 

5.  Interest  rate:  The  rate  of  interest 
sould  be  quoted  in  relation  to  the  LibtM* 
rate.  The  proposals  should  include  both 
fixed  interest  rate  and  variable  interest 
rate  alternatives.  The  option  for 
Borrower  to  convert  from  variable  to 
fixed  or  vice  versa,  should  be  addressed. 

6.  Drawdowns:  The  Loan  should  be 
disbursed  in  full  by  the  Investor  not 
later  than  February  15. 1989. 

7.  [^payment  Proposals  should 
include  the  possibility  of  partial  or  total 
prepayment  of  the  loan  by  the  Borrower. 

8.  Fees  and  contracting  expenses: 
Proposals  should  specify  the  contracting 
expense  and  fees. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
Disbursement  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  AJ.D.  as  set  forth  in 
agreements  between  AID.  end  the 
Borrower. 

The  fiiU  repayment  of  the  loan  will  be 
guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  would  be  backed  by  the  full 
faith  and  credit  of  the  United  States  of 
America  and  will  be  issued  pureuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  AXD. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens:  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens:  (3)  foreign  corporation  whose 
share  capital  is  at  least  95  percent 


owned  by  U.S.  citizens;  and  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  aimiversary  of 
the  disburaement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibih'ty  of 
investors  and  other  aspects  of  the  AJLO. 
housing  guaranty  program  can  be 
obtained  bom: 

Peter  M.  Kinun.  Director,  Office  of 
Housing  and  Urban  Programs,  Agency 
for  International  Development,  Room 
401,  SA-2,  Washington.  DC  20523. 
Telephone:  202/633-2530. 
Dated:  January  &,  1989. 

William  Gdmso. 

Asaislant  Director  for  Operations  Office  of 

Housing  and  Urt>an  Programs  Agency  for 

International  DevelopmenL 

[FR  Doc  89-612  Filed  l-»-88;  11«4  am) 
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Housing  Guaranty  Program; 
Irwestment  Opportunity;  Ecuador 

The  Agency  for  International 
Development  (A.LD.)  has  authorized  the 
guaranty  of  a  loan  for  the  Government 
of  Ecuador  (the  "Borrower")  as  part  ai 
AJ.D.'s  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  shelter  projects  for 
low-income  families  in  Ecuador.  The 
Government  of  Ecuador  has  authorized 
A.I.D.  to  request  proposals  from  eligible 
investors.  The  name  and  address  of  the 
Borrower's  representative  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  and  the  amount  of 
the  loan  and  project  number  are 
indicated  below: 

Government  of  Ecuador 

Project  516-hg-007— $10  million. 

Ing.  Jorge  Callardo  Zavala.  Ministro  de 
Finanzas  y  Credito  Publico.  Attn:  Ing. 
Edison  Ortiz  Duran.  Subsecretaria  de 
Credito  Publico,  Ave.  10  de  Agosto 
1661  y  Jorge  Washington.  Quito. 
Ecuador.  Telex  No.:  2449  MIN  FIN  ED. 
Telefax  Noj  593/2/564872.  Telephone 
Nosu  593/2/541908.  or  543468.  500664. 
568683. 

Interested  lenders  should  telex  their 
bids  to  the  Borrower's  representative  by 
January  24, 1980,  5KX)  p.m.  Eastern 
Standard  Time.  Bids  should  be  open  at 
least  48  hours.  Copies  of  all  bids  should 
be  simultaneously  sent  to  the  following: 


Federal  Regieter  /  Vol.  54.  No.  7  /  Wednesday.  January  11.  1989  /  Notices 


1011 


Michael  G.  Kitay/Barton  Veret  Agency 
for  International  Development.  GC/ 
PRE.  Room  3328  N.  S..  Washington. 
DC  20523.  Telephone:  202/647-8235. 
Telex  No.:  892703  AID  WSA.  Telefax 
No.:  202/647-4958  (preferred 
communication). 

Mr.  Francis  Conway.  Assistant 
Director/South  America,  RHUDO/ 
Quito,  USAID/Quito.  APO  Miami 

I     34039,  (street  address:  1573  Ave. 

I     Colombia  y  Queseras  del  Medio 

I     Edificio  Computec,  30.  Piso  Quito, 
Ecuador.  Telephone  No.:  593/2/521- 
100  or  544-365.  Telefax  No.:  593/2/ 
561-228  or  502-052  Telex  No.:  23239 
UCICA  ED. 

Each  proposal  should  consider  the 
following  terms: 

1.  Amount  US.  $10  million. 

2.  Term:  Up  to  30  years. 

3.  Grace  period:  Ten  years  on 
payment  of  principal. 

4.  Interest  rate:  Both  fixed  and 
variable  rate,  indicating,  as  appropriate, 
conditions  placed  upon  conversion  from 
variable  rates  to  fixed  rates. 

5.  Payments:  Semi-annual. 

6.  Prepayment  Proposals  should 
include  the  possibility  of  partial  or  total 
prepayment  of  the  loan  by  the  Borrower. 

7.  Fees  and  contracting  expenses: 
Proposals  should  specify  the  contracting 
expense  and  fees. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  AXO. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  AXD.  and  the 
Borrower. 

The  full  repayment  of  the  loan  *vill  be 
guaranteed  by  A.ID.  The  AJ.D. 
quaranfy  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranfy  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens:  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 


may  be  no  higher  than  the  maximum 

rate  established  from  time  to  time  by 

AID. 
Information  as  to  the  eligibilify  of 

investors  and  other  aspects  of  the  A.ID. 

housing  guaranty  program  can  be 

obtained  from: 

Peter  M.  Kimm.  Director,  Office  of 
Housing  and  Urban  Programs.  Agency 
for  International  Development.  Room 
401,  SA-2,  Washington.  DC  20523. 
Telephone:  202/633-253a 

Dated:  January  6, 1989. 
William  Gefaoan. 

Assistant  Director  for  Operations.  Office  of 
Housing  and  Urban  Programs.  Agency  for 
International  DevelopmenL 

|FR  Doc.  89-611  Filed  1-9-88:  IIM  am) 

BNJJNQ  COeC  t11»41-« 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Na  337-TA-27*]  i 

Certain  Erasable  Programmable  Read 
Only  Memories,  Components  Thereof, 
Products  Containing  Such  Memories, 
and  Processes  for  Making  Such 
Memories;  Commission  Decision 

AQENCV:  U.S.  International  Trade 

Commission. 

action:  Notice.  ' 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
review  the  administrative  law  judge's 
initial  determination  (ID)  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended,  in  the  above- 
referenced  investigation  with  respect  to 
certain  issues,  and  has  determined  not 
to  review  the  remainder  of  the  ID.  The 
Commission  has  requested  parties  and 
interested  Government  agencies  to  file 
written  submissions  on  the  issues  on 
review,  llie  parties  to  the  investigation, 
interested  government  agencies,  and 
interested  members  of  the  public  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest 
and  bonding. 

FOR  FURTHER  INFORMATION  CONTACT 
Judith  M.  Czako.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1093. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C 
1337)  and  in  §S  210.53-210.58  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure  (53  FR  33071-72,  Aug.  29. 
1988). 

The  Commission  instituted  this 
investigation  on  September  16, 1987.  in 


response  to  a  complaint  filed  on  August 
5. 1987.  by  Intel  Corporation  (Intel)  of 
Santa  Clara,  California.  A  supplement  to 
the  complaint  was  filed  on  September  2, 
1987.  Amendments  to  the  complaint 
were  filed  on  October  13, 1987.  January 
12, 1988.  March  3. 1988.  and  September 
16, 1988.  Intel  originally  complained  of 
unfair  acts  and  unfair  methods  of 
competition  in  the  importation  and  sale 
of  certain  EPROMs  and  products 
containing  same,  by  reason  of  alleged 
direct  and  induced  infringement  of  six 
U.S.  product  patents,  and  the 
manufacture  abroad  of  the  subject 
EPROMs  in  accordance  with  a  process 
which,  if  practiced  in  the  United  States, 
would  infringe  claims  of  two  U.S. 
process  patents.  The  complaint  further 
alleged  that  the  tendency  of  the  unfair 
methods  of  competition  and  unfair  acts 
is  to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States.  The 
complaint  and  the  Commission's 
original  notice  of  investigation,  named 
seven  resoondents  allegedly  engaged  in 
the  manufacture,  importation,  and  sale 
of  allegedly  infringing  EPROMs. 

On  September  16, 198a  following 
enactment  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Pub.  L 
100-418  (Aug.  23. 1988).  Intel  moved  to 
amend  the  complaint  and  notice  of 
investigation  to,  inter  alia,  delete  the 
allegation  of  tendency  to  substantially 
injure  the  domestic  industry,  and  the 
allegation  of  efficient  and  economic 
operation.  The  presiding  administrative 
law  judge  (ALJ)  granted  Intel's  motion 
and  issued  an  ID  (Order  No.  137) 
amending  the  complaint  and  notice  of 
investigation.  The  Commission  denied 
two  respondents'  petitions  for  review  of 
the  ID,  but  determined  to  review  the  ID 
on  its  own  motion  and  modified  the  ID 
in  order  to  incorporate  the  claims  of  the 
patents  remaining  in  controversy,  which 
were  omitted  from  the  amended  notice 
of  investigation  as  set  forth  in  the  ID.  S3 
FR  45399  (Nov.  9. 1988). 

On  November  16. 1988.  the  ALJ  issued 
her  final  initial  determination  (ID), 
finding  that  there  is  a  violation  of 
section  337  in  the  importation  of 
EPROMs  or  the  manufacture  of  EPROMs 
for  importation.  Complainant  and  all 
respondents  filed  petitions  for  review  of 
various  portions  of  the  ID.  All  parties 
filed  responses  to  the  petitions  for 
review.  Having  examined  the  record  in 
this  investigation,  including  the  ID.  the 
petitions  for  review,  and  the  responses 
thereto,  the  Commission  has  concluded 
that  there  are  issues  that  warrant 
review.  Specifically,  the  Commission 
will  review  the  following  questions: 
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1.  Whether,  as  a  matter  of  pohcy.  the 
Commission  should  apply  the  doctrine 
of  assignor  estoppel  in  its  consideration 
of  the  issue  of  violation  of  section  337  in 
this  investigation; 

2.  Assuming  the  Commission  does 
apply  the  doctrine  of  assignor  estoppel 
in  its  consideration  of  the  issue  of 
violation  of  section  337  in  this 
investigation,  whether  any  of  the 
respondents  are  in  privity  with  George 
Perlegos,  assignor  of  four  of  the  seven 
patents  in  controversy; 

3.  What  is  the  scope  of  the  domestic 
industry; 

4.  Whether  U.S.  Letters  Patent 
3.938,106  is  valid,  whether  any  of 
respondents'  products  in  issue  infringe 
claims  14-17  of  that  patent,  and  whether 
the  domestic  industry  produces  articles 
protected  by  those  claims  of  the  patent: 

5.  Whether  U.S.  Letters  Patent 
4.048.518  is  valid,  whether  any  of 
respondents'  products  in  issue  infringe 
claims  1-3  of  that  [wtent.  and  whether 
the  domestic  industry  produces  articles 
protected  by  those  claims  of  the  patent; 

6.  Whether  U.S.  Letters  Patent 
4.223.394  is  valid  and  enforceable, 
whether  any  of  respondents'  products  in 
issue  infringe  claims  1-6  of  that  patent, 
and  whether  the  domestic  industry 
produces  articles  protected  by  those 
claims  of  the  patent.  Review  on  the 
validity  issue  is  limited  to  the  questions 
of  claim  construction  and  obviousness; 

7.  Whether  U.S.  Letters  Patent 
4.519.050  is  valid,  whether  any  of 
respondents'  products  in  issue,  other 
than  Atmel's  1  megabit  part  infringe 
claims  1-4  of  that  patent,  and  whether 
the  domestic  industry  produces  articles 
protected  by  those  claims  of  the  patent; 

&  Whether  U.S.  Letters  Patent 
4.103,189  is  valid.  Review  is  limited  to 
the  question  of  inventorship; 

9.  Whether  U.S.  Letters  Patent 
4,685,084  is  valid,  whether  any  of 
respondents'  products  in  issue  infringe 
claims  1-10  of  that  patent,  and  whether 
the  domestic  industry  produces  articles 
protected  by  those  claims  of  the  patent; 
and 

10.  Whether  U.S.  Letters  Patent 
4.114.255  is  valid,  whether  any  of 
respondents'  products  in  issue  infringe 
claims  1-5  and  7-8  of  that  patent,  and 
whether  the  domestic  industry  produces 
articles  protected  by  those  claims  of  the 
patent. 

The  Commission  has  determined  not 
to  review  the  remainder  of  the  ID,  which 
has  thereby  become  the  determination 
of  the  Commission.  The  Commission  has 
also  determined  to  deny  Atmel's  appeal 
of  the  ALj's  ruling  excluding  certain 
evidence  concerning  the  interpretation 
of  the  license  agreement  between  Intel 
and  Sanyo  Electric  Company,  to  deny 


Intel's  request  to  reopen  the  record  to 
allow  introduction  of  additional 
evidence  concerning  Atmel's  1  megabit 
EPROM,  and  to  deny  Atmel's  appeal  of 
the  ALJ's  ruling  allowing  Intel  to 
withdraw  an  exhibit  relating  to  U.S. 
Letters  Patent  4.048,518.  upon  which 
Atmel  sought  to  rely  as  prior  art.  In 
addition,  the  Commission  has  taken 
under  advisement  the  question  of 
whether  certain  portions  of  the  ID 
should  be  published,  or  whether  they 
contain  business  confidential 
information  which  should  not  be 
published,  and  will  make  its  decision  at 
a  later  date. 

If  the  Commission  Rnds  that  a 
violation  of  section  337  has  occurred,  it 
may  issue  (1)  an  order  which  could 
result  in  the  exclusion  of  the  subject 
articles  from  entry  into  the  United 
States  and/or  (2)  cease  and  desist 
order(s)  which  could  result  in  one  or 
more  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  form  of 
remedy,  if  any,  which  should  be  ordered. 

If  the  Commission  concludes  that  a 
violation  of  section  337  has  occurred 
and  contemplates  some  form  of  remedy, 
it  must  consider  the  effect  of  that 
remedy  upon  the  public  interest  The 
factors  which  the  Commission  will 
consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
order(s)  would  have  upon  (1)  the  public 
health  and  welfare.  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  the 
U.S.  production  of  articles  which  are  like 
or  directly  competitive  with  those  which 
are  the  subject  of  the  investigation,  and 
(4)  U.S.  consumers.  The  Commission  is 
therefore  interested  in  written 
submissions  which  address  the 
aforementioned  public  interest  factors  in 
the  context  of  this  investigation. 

If  the  Commission  Hnds  that  a 
violation  of  section  337  has  occurred 
and  orders  some  form  of  remedy,  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Conmiission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 

Written  Submissions 

While  the  Commission  has 
determined  that  no  hearing  before  the 
Commission  will  be  held  in  this 
investigation,  the  parties  to  the 


investigation  and  interested 
Government  agencies  are  requested  to 
file  written  submission  on  the  issues 
under  review  and  on  the  issues  of 
remedy,  the  public  interest  and 
bonding.  Complainant  and  the 
Conunission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
exclusion  order  and/or  proposed  cease 
and  desist  order(s]  for  the  Commission's 
consideration.  Persons  other  than  the 
parties  and  Government  agencies  may 
file  written  submissions  addressing  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  Submissions  on  the  issues 
of  remedy,  the  public  interest  and 
bonding  are  limited  to  forty  (40)  pages, 
excluding  exhibits  in  support  thereof, 
and  twenty  (20)  pages  in  response, 
excluding  exhibits  in  support  thereof. 
In  connection  with  its  review  of  the 
issues  specified  above,  the  Commission 
wishes  to  receive  %vritten  submissions 
which  are  responsive  to  the  following 
issues  only: 

1.  With  respect  to  the  applicability  of 
the  doctrine  of  assignor  estoppel,  the 
parties  should  address  the  policy 
considerations  in  support  of  and 
opposed  to  the  application  of  the 
doctrine  in  the  violation  phase  of  a 
section  337  investigation.  In  addition, 
the  parties  should  address  the  concept 
of  privity  as  it  applies  in  the  application 
of  the  doctrine  of  assignor  estoppel,  and 
as  it  appUes  in  other  areas  of  the  law 
which  may  be  analogous  for  purposes  of 
analysis.  Finally,  the  parties  should 
address  whether  any  of  the  respondents 
are  in  privity  with  George  Perlegos, 
assignor  of  four  of  the  patents  in 
controversy. 

2.  With  respect  to  U.S.  Letters  Patent 
3.938.108.  the  parties  should  address  the 
following  issues: 

a.  Whether  the  term  "sense  amplifier" 
should  be  construed  as  meaning  a 
differential  sense  amplifier 

b.  Whether  the  ALJ  was  correct  in 
construing  the  claims  as  requiring  that 
the  branches  of  the  sense  amplifier  be 
coupled  in  parallel  through  a  conunon 
node,  see  ID  at  82; 

c.  Whether  the  accused  EI^OMs 
infringe  the  claims  in  controversy  under 
the  doctrine  of  equivalents,  specifying 
how  the  function,  way.  and  result  test  of 
Graver  Tank  v.  Unde  Air  Prod.  Co..  339 
U.S.  605  (1950)  is  met  and  citing  record 
support  for  findings  of  fact  on  these 
issues. 

3.  With  respect  to  U.S.  Letters  Patent 
4,048,518.  the  parties  should  address  the 
following  issues: 

a.  Whether  the  ALJ's  definition  of  an 
"inverter"  (ID  at  121]  is  correct  and 
whether  she  was  correct  in  her  finding 
that  claim  1  "does  not  require  that  the 
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inverter  always  perform  an  inversion 
function."  id.; 

b.  Whether  the  ALJ's  determination 
that  "decoupling  |in  reference  to  the 
claimed  decoupling  transistor)  may 
include  something  less  than  completely 
turning  off  the  transistor  so  that  the 
transistor  ceases  to  conduct  (or  in  an 
MOS  transistor  ceases  to  conduct 
significant  current)."  ID  at  123: 

c  Whether  an  MOS  transistor 
operating  in  saturation  ceases  to 
conduct  si^ificant  current 

d.  Whether  the  ALJ  correctly 
construed  the  claim  elements 
"controlled  variable  potential  means" 
and  "MOS  circuit  for  providing  an 
output  signal  in  response  to  an  input 
signal:" 

e.  Whether  the  accused  EPROMs 
infringe  the  claims  in  controversy  under 
the  doctrine  of  equivalents,  again  citing 
record  support  for  the  findings  required 
by  Graver  Tank 

4.  With  respect  to  U.S.  Letters  Patent 
4,223,394,  the  parties  should  address  the 
following  issues: 

a.  Construcdon  of  the  claim  terras 
"first  biasing  means,"  "second  biasing 
means,"  and  "comparator  means;" 

b.  Whether  there  is  any  teaching  in 
the  prior  art  that  suggests  the 
combination  of  US.  Letters  Patent 
4.094,012  and  U.S.  Letters  Patent 
3.398,106  so  that  when  the  claimed 
invention  is  viewed  as  a  whole  it  would 
have  been  obvious  to  a  person  of 
ordintu^  skill  in  the  art  at  the  time  that 
the  claimed  invention  was  made; 

c  Whether  it  is  appropriate  to  limit 
the  claims  to  preserve  the  ^[ifbrceability 
of  the  patent 

d.  Whether  the  accused  EPROMs 
infringe  the  claims  in  controversy  tmder 
the  doctrine  of  equivalents,  again  citing 
record  support  for  the  findings  required 
by  Graver  Tank. 

5.  With  respect  to  U.S.  Letters  Patent 
4,519,050.  the  parties  should  address  the 
following  issues: 

a.  Whether  the  AL|  construed  the 
claim  phrase  "permanently 
programmed"  by  reference  to  the 
accused  devices  and.  if  so,  whether  this 
construction  is  improper.  Specific 
reference  should  be  made  to  the 
language  in  the  ID  beginning  with  the 
third  full  paragraph  of  page  214  and 
continuing  through  the  first  eight  lines 
on  page  216. 

b.  Whether  the  accused  devices  are 
"permanenUy  programmed"  within  the 
meaning  of  the  terms  of  tbe  relevant 
claims. 

6.  With  respect  to  U.S.  Letters  Patent 
4.103,189.  the  parties  should  address  the 
question  of  invalidity  due  to  incorrect 
inventorship  under  35  U.S.C  102(0- 
Specifically,  the  parties  should  state 


whether  there  is  any  evidence  in  the 
record  on  the  correctness  or 
tncorrectness  of  inventorship,  citing  to 
the  record. 

7.  With  respect  to  U.S.  Letters  Patent 
4.685.064.  the  parties  should  address 
whether  the  ALJ  construed  the  claim 
phrase  "programmable  selection  means" 
to  include  process  steps. 

a  With  respect  to  U.S.  Letters  Patent 
4,114,255,  the  parties  should  address  the 
extent  to  which  the  reverse  doctrine  of 
equivalents  has  been  raised,  and  as 
appropriate,  the  precise  manner  in 
which  it  was  raised.  The  parties  should 
also  address  whether  the  doping 
concentration  in  the  channel  region  must 
attain  a  minimum  level  of  2  x  10'*  per 
cubic  centimeter  in  order  for  the  claims 
to  be  operative.  Lastly,  the  parties 
should  address  the  language  in  the 
specification  of  the  patent  at  column  3. 
lines  7-9,  and  comment  on  whether  that 
is  an  accurate  teaching  of  this  patent 

Hie  submissions  should  be  concise 
and  thoroughly  referenced  to  the  record 
in  this  investigation,  including 
references  to  specific  exhibits  and 
testimony.  The  submissions  are  limited 
to  seventy-five  (75)  pages  with  respect 
to  the  patent  validity,  infringement  and 
practice  by  the  domestic  industry  issues, 
and  an  additional  twenty-five  (25)  pages 
with  resepct  to  die  assi^ior  estoppel 
issue.  Submissions  in  response  are 
limited  to  forty  (40)  pages  with  respect 
to  the  patent  validity,  infringement  and 
practice  by  the  domestic  industry  issues, 
and  an  additional  twelve  (12)  pages  with 
respect  to  the  assignor  estoppel  issue. 
Written  submissions  on  the  issues 
enumerated  above,  and  on  remedy,  the 
public  interest  and  bonding,  most  be 
filed  by  Monday,  January  23. 1989. 
Submissions  in  response  concerning  the 
enumerated  issues,  and  on  remedy,  the 
public  interest  and  bondings,  must  be 
filed  by  Monday.  January  3a  1989. 

Additional  Infonnation 

Persons  submitting  written 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadlines  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment 
during  the  investigation.  All  such 
requests  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment  Documents  containing 
information  approved  by  the 
Commission  for  confid«itial  treatment 
will  be  treated  accordingly.  All 


nonconfidential  written  submi 

will  be  available  for  public  interest  at 

the  Office  of  the  Secretary. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of 
September  la  1987  (52  FR  35004). 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  pjn.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20438.  telephone  202- 
252-1000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Coaunission. 
Kenneth  R.  Mmoo. 
Secretary. 

Issued:  January  3. 190B. 

|FR  Doc.  89-574  Filed  1-10-88:  8:45  am) 


nnvssttgtion  Ho.  m-TA-4a4 
(PrsHrairafy)) 


Martial  Arts  Unifonns  From  Taiwan 
DeterminatioD 

On  the  basis  of  die  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  dtere  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Taiwan  of 
martial  arts  uniforms.*  normally 
provided  for  in  items  381.06.  381.32. 
381.63.  381.97,  384.09.  384.24,  384.Sa  and 
384.92  of  the  Tariff  Schedules  of  the 
United  States  (subheadings  6203.22-ia 
6203.23.00.  6203.29.20.  6204.22.10. 
6204.23.00,  and  6204.29.20  of  the 
Hannonized  Tariff  Schedule  of  the 
United  States),  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  November  IS.  1988.  a  petition  was 
filed  with  the  Coaunission  and  the 


■  The  raoord  ■•  definsd  in  i  207.2(1)  of  Ale 
Conunnuoai  Role*  of  Practice  and  Prooaden  (IS 
CFR  2(J7.2(i)). 

*  For  purpoae*  of  (his  inv-estigatioa.  "martial  art* 
uniforms"  refer*  to  topa.  pants,  and  beKs.  iaporlad 
separately  or  as  aoaembies.  for  men.  bey.  women. 
girls,  and  infants,  of  cotton  or  af  iBHi4B4e  ttwra. 
whether  oraaiualud  or  not  ornai—ntwri  MllaWt  for 
wearing  while  practicia{|  aU-fonns  of  martial  art*, 
including  txil  not  limited  to  )udo.  Karate.  Kung  Fa. 
Tae  K  won  Da.  Na«ia.  Winiulsu.  Hakama.  Tai  Chi. 
Jujilsu.  and  Hapkido. 
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Department  of  Commerce  by  Century 
Martial  Art  Supply,  Inc.,  Midwest  City, 
Oklahoma,  alleging  that  an  industry  in 
the  United  States  is  materially  injured 
and  threatened  with  material  injury  by 
reason  of  LTFV  imports  of  martial  arts 
uniforms  from  Taiwan.  Accordingly, 
elective  November  15, 1988,  the 
Commission  instituted  preliminary 
antidumping  investigation  No.  731-TA- 
424  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Fadaral  Register  of  November  23. 1988 
(S3  FR  47587).  The  conference  was  held 
in  Washington.  DC  on  December  6, 
1988.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  December  30, 
1988.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2148 
(January  1989),  entitled  "Martial  Arts 
Uniforms  From  Taiwan:  Determination 
of  the  Commission  in  Investigation  No. 
731-TA-424  (Preliminary)  Under  the 
Tariff  Act  of  1930.  Together  with  the 
Information  Obtained  in  the 
investigation." 

By  order  of  the  Commissioa 
K«mlh  R.  Maaon. 
Secretary. 

Issued:  January  3. 19M. 

(FR  Doc.  89-570  Filad  t-lO-W;  8:46  am) 

ICOBK  IMS  u  m 


llnvstlgaMon  No.  337-TA-2t2) 

Certain  Venetian  Blind  Components; 
ConMnieaion  Decision  not  to  Review 
an  Initial  Determination  Terminating 
investigation 


I  U.S.  International  Trade 
Commission. 
action:  Notice. 


Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  20)  issued  by  the  presiding 
administrative  law  judge  (ALJ) 
terminating  the  above-captioned 
investigation.  The  ID  grants:  (1)  the  Joint 
Motion  of  Complainant  Hunter  Douglas 
for  Termination  of  Investigation  with 
respect  to  Hunter  Douglas.  Inc.  (Hunter 
Douglas)  and  A.J.  Boyd  Industries,  Inc. 
(Boyd):  (2)  the  Motion  of  Complainant 


Hunter  Douglas  for  termination  of 
Investigation  with  respect  to  Vogue 
Hardware  Products  (Vogue)  and  W&P 
Company  Inc.  (W&P):  and  (3)  the  Motion 
of  Complainant  Hunter  Douglas  for  an 
Order  Terminating  Investigation  with 
respect  to  Foreign  Respondents  with 
Prejudice.  In  granting  all  three  motions, 
the  ID  terminates  the  investigation. 
AOOACSSCS:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
coruiection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436, 
telephone  202-252-1000. 
PON  RmTHKR  iNrowauTioii  contact: 
Andrea  C  Casson,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  SW.. 
Washington.  DC  20436.  telephone  202- 
252-1105.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
252-18ia 

SilWI  fMlNTaWV  SWOWMATIONl  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  interim 
rules  2ia  51  and  210.53  (53  FR  33069,7a 
August  29. 1968). 

On  November  22. 1988.  complainant 
nied  three  motions  to  terminate  the 
investigation  with  respect  to  all 
respondents.  The  motion  to  terminate 
with  respect  to  domestic  respondent 
Boyd  was  filed  jointly  with  Boyd,  and 
was  based  upon  a  settlement  agreement 
between  complainant  and  Boyd.  The 
motion  to  terminate  with  respect  to  the 
other  two  domestic  respondents  (Vogue 
and  W&P)  was  based  upon  separate 
settlement  agreements  between 
complainant  and  each  respondent.  The 
third  motion  requested  voluntary 
termination  with  prejudice  with  respect 
to  the  four  foreign  respondents,  in  light 
of  the  settlement  agreements  with  all 
three  domestic  respondents. 

The  Commission  investigative 
attorney  filed  a  public  interest  statement 
supporting  the  motions  to  terminate  the 
investigation.  On  December  7, 1988,  the 
ALJ  issued  an  ID  granting  all  three 
motions,  and  terminating  the 
investigation.  No  petitions  for  review  or 
agency  or  public  comments  were 
received. 

By  order  of  the  Commissioa 

Issued:  January  3. 1988. 
Kemietli  R.  Mason. 
Secretary. 

|FR  Doc  88-575  Filed  1-10-88:  a-4S  am] 
SHxaw  coot  7«M-aMI 


imvastigation  Na  701-TA-2M 
(PrcHmlnsry)  j 

Fresh,  ChMed,  or  Frozen  Pork  From 
Canada 

AQCNCV:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  preliminary 
countervailing  duty  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 


:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-TA-29e  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  fresh,  chilled,  or 
frozen  pork,  provided  for  in  heading 
0203  of  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  (previously 
provided  for  in  item  106.40  of  the  Tariff 
Schedules  of  the  United  States),  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Canada.  As  provided  in 
section  703(a),  the  Commission  must 
complete  preliminary  countervailing 
duty  investigations  in  45  days,  or  in  this 
case  by  February  21, 1989. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207.  subparts  A  and  B 
(19  CFR  part  207).  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 

tmcnvt  OATC  January  5. 1989. 

PON  PUNTHKR  WrONMATION  CONTACT 

Lisa  Zanetti  (202-252-1189)  or  Fred 
Rogoff  (202-252-1179).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPimCNTARV  INPOmiATlON: 

Background  This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  January  5, 1988,  by  The  National 
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Pork  Producers'  Council.  Des  Moines,  LA 
and  others.' 

Participation  in  the  investigations. 
Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  pubhcation  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  Hie  the  entry. 

Service  list.  Pursuant  to  (  201.11(d)  of 
the  Commission's  rules  (19  CFR 
201.11(d)).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  «vith  SS  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  document  Hied  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identiHed  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order.  Pursuant  to  S  207.7(a) 
of  the  Commission's  rules  (19  CFR 
207.7(a)).  the  Secretary  will  make 
available  business  proprietary 
information  gathered  in  this  preliminary 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 


'  Arianui  Pork  Producett'  Council.  Alkint,  AR: 
Colorado  Pork  Producer*'  Council.  Eaton.  CO  Idaho 
l^>^k  Producer*  AMOciatioo.  Caldwell.  lO:  lllinoii 
Fori  Producer*  Auodatioa.  Springfield.  IL;  Indiana 
Pork  Producers  Auociation.  Indianapolis.  IN:  Iowa 
Pork  Producers'  Association.  Clive.  lA;  Michigan 
Pork  Producers'  Association.  Lansing.  Ml: 
Minneaola  Pork  Producers'  Association.  Alliert  Lea, 
MN:  Nebraska  Pork  Producers'  Association.  Lincoln. 
NE:  North  Carolina  Pork  Producers'  Association. 
Raleigh.  NC  North  Dakota  Pork  Producers'  Council 
Leith.  NO:  Ohio  Pork  Producers'  Council. 
Westerville.  OH.  Wisconsin  Pork  Producert" 
Association.  Lancaster.  Wl:  National  Pork  Council 
Women.  Des  Moines.  lA:  ConAgra  Red  Meats.  Inc.. 
Creeley.  CO:  Dakota  Pork  Industries.  Inc. 
Minneapolis.  MN:  Farmstead  Foods.  Altwrt  Lea. 
MN:  IBP.  Inc..  Dakota  City.  NE:  Illinois  Pork 
Corporation.  Monmouth.  IL  Thorn  Apple  Valley. 
SouthHeld.  Ml:  Wilson  Foods,  Oklahoma  City.  OK. 


accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference.  The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  January  26. 
1989.  at  the  U.S.  International  Trade 
Comnussion  Building,  500  E  Sti«et  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Lisa  Zanetti  (202-252-1189)  not 
later  than  January  24, 1989,  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  countervailing 
duties  in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
January  30. 1989.  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation,  as  provided  in  S  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  Hied 
%vith  the  Secretary  to  the  Comnussion  in 
accordance  with  J  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  business  proprietary  data  will 
he  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  S  5  201,6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  February  2. 
1989,  Such  additional  comments  must  be 
Umited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs. 

Autlwrity:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 


pursuant  to  section  207.12  of  the 
Commission's  rules  (19  CFR  207.12). 

By  order  of  the  Commission. 

Issued:  January  6. 19S9. 

Kaoneth  R.  Mason, 

Secretary. 

(FR  Doc.  8»-«71  Filed  1-10-89:  8:45  am] 

aajJNO  cooc  7o»«-M 


INTERSTATE  COMMERCE 
COMMISSION 


INo.  MC-C-30129] 


PlttstMir^i-Johnstown-Attoona 
Express,  Inc.;  Petition  for  Declaratory 
Order 

AOENCV:  Interstate  Commerce 
Commission. 

action:  Notice  of  institution  of 
proceeding. 


:  The  Commission  is  granting 
the  request  by  Pittsburgh-Johnstown- 
Altoona  Express,  Inc.  (PJAX),  a  motor 
carrier,  for  institution  of  a  declaratory 
order  proceeding  to  determine  whether 
the  transportation  of  various  shipments 
of  property  between  points  in 
Pennsylvania  is  in  interstate  commerce. 
The  shipments  involved  appear  to  fall 
within  two  categories:  (1)  Shipments 
moved  between  points  in  Pennsylvania 
through  other  States:  and  (2)  pool 
distribution  traffic  and  warehouse 
traffic  transported  by  PJAX  within 
Pennsylvania  but  having  prior 
movements  from  out-of-State  origins. 

DATE  Persons  interested  in  participating 
in  this  proceeding  should  so  advise  the 
Commission  in  writing  by  January  26. 
1989. 

A  list  of  interested  parties  will  then  l>e 
compiled  and  served.  PJAX  will  have  10 
days  after  the  service  date  of  that  list  to 
serve  each  party  on  the  list  and  the 
Commission  with  a  copy  of  its  petition 
and  any  additional  comments.  Other 
parties  will  then  have  35  days  after  the 
service  date  of  the  service  list  to  submit 
their  comments  to  the  Commission  and 
to  PJAX's  representatives.  PJAX  will 
have  SO  days  after  the  service  date  of 
the  service  list  to  reply. 
ADONCSSCS:  Send  written  notice  of 
intent  to  participate,  and  an  original 
and,  if  possible.  10  copies  of  comments, 
referring  to  No.  MC-C-30129.  to:  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

Send  one  copy  of  comments  to  each  of 
PJAX's  representatives:  Arthur  J.  Diskin, 
1450  Two  Chatham  Center.  Pittsburgh. 
PA  15219,  and  Christian  V.  Graf,  Graf. 


BEST  COPY  AVAILABLE 
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Andrews  ft  Radcliff,  P.C.  407  North 
Front  Street  Harriaburg.  PA  17101. 


i^TiON  contact: 
lames  L  Brown.  (202)  275-7886.  Richard 
a  Felder,  (202)  275-7891.  (TDD  for 
hearing  impaired:  (202)  275-1721]. 

SUmUMNTAIIV  mvomiation: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from;  Office  of  the 
Secretary.  Room  2215.  interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  275-742a 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  service:  (202) 
275-1721 1 

Decided:  (anuary  3. 198B. 

By  the  Commission.  Chainnan  Gradisoa 
Vice  Chainnan  Andre.  Commissioners 
Simmons.  Lamboley.  and  Phillips. 
NantaR.McGM. 
Secretary. 
[FR  Doc.  ae-eoi  Filed  1-10-89;  8:45  am] 


[Doetot  Na  A8-S5  (SuMlo.  244)] 
CSX  TrenepofteMon,  Inc^ 


ceenton  «WnCiion    n 
FL;nncing» 


The  Commission  has  issued  a 
certiflcate  authorizing  CSX 
Transportation,  inc.  to  abandon  its  15.1- 
mile  rail  line  between  Willow  (milepost 
SW-654.0)  and  Ellenton  funcUon 
(milepost  SW-8ee.l)  in  Manatee  County. 
FL  The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase]  to  enable 
the  rail  service  to  be  conthiued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
Tiled  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  *llail 
Section,  AB-OFA".  Any  offer  previously 
made  most  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.8.C  10905 
and  49  CFR  Part  1152. 
NoraUR.McCM, 
Secretary. 
|FR  Doc.  88-802  PIM  1.10>«8e  8:45  an] 


(FinanM  Oockst  No.  31360] 

Decision;  South  Caroina  Centrel 
RaNroed  Co,  Inc.;  Purchaae  and  Leaae 

AO0ICV:  Inteistate  Commerce 

Commission. 

action:  Notice  of  decision  accepting 

application  for  consideration. 


r.  The  Commission  is  accepting 
for  consideration  the  application,  filed 
December  8, 198a  by  the  South  Carolina 
Central  Railroad  Company,  Inc.  (SCRF)> 
to  acquire,  from  CSX  Transportation. 
Inc.  (CSXT),  by  purchase  and  lease, 
25&82  miles  of  rail  line,  between  Rhine, 
GA  and  Mahrt  AL  and  between 
Columbus  and  Bainbridge.  GA.  CSXT 
will  retain  trackage  rights  over  SCRF 
between  Bainbrid^  and  Lynn,  GA.  and 
between  Cordele,  GA.  and  milepost  SL 
666.93.  Purauant  to  49  CFR  Part  1180,  the 
Commission  finds  this  to  be  a  minor 
transaction. 

DATES:  Written  comments  must  be  filed 
with  the  Interatate  Commerce 
Commission  no  later  than  February  10, 
1989.  Comments  from  the  Secretary  of 
Transportation  and  Attorney  General  of 
the  United  States  most  be  filed  by 
February  27, 1909.  AppUcant's  reply  is 
due  by  March  20, 1969. 


FON  nmmmn  mmoimMKm  contacr 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  27S-\7Z1]. 
AnnMllCl.  An  original  and  10  copies  of 
all  documents  must  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch, 
Attn:  Finance  Docket  No.  313ea 
Interatate  Commerce  Commission. 
Washington.  DC  20423. 

In  addition,  one  copy  of  ail  documents 
in  this  proceeding  must  be  sent  to  each 
of  applicants'  representatives:  Lawrence 
H.  RiduBODd.  Peter ).  Shodiz,  100  North 
Charles  Street  Baltimore.  MD  21201; 
Kelvin  ).  Dowd.  1224 17tfa  Street  NW.. 
Washington.  DC  20036. 
tufnammniu.  wwi— atiom.  By 
appUcatioa  filed  December  8, 1988. 
South  Carolina  Central  Railroad 
Company.  Inc  (SCRF)  and  CSX 
Transportation.  Inc.  (CSXT).  ccJlectiveiy 
referred  to  as  applicants,  seek 
Commission  approval  under  49  U.S.C 
11343,  et  seq.,  lot  SCRF  to  acquire,  by 
purchase  and  lease.  256.62  miles  of 
CSXT  lines  in  Georgia  and  Alabama. 
SCRF  will  purchase  for  $5  million 
CSXTs  lines  between  milepost  SL 
629.25  near  Rhine.  GA.  and  milepost  SL 
756.13  near  Mahrt  AL:  between  milepost 
SLB  0.38  near  Cohimbus.  GA.  and 
milepost  SLB  30  J7  near  Richland.  GA; 
between  milepost  SLC  91j66  near 
Bainbridge.  GA.  and  milepost  SLC  181.55 
near  Richland.  GA;  between  Valuation 
Station  41  -f  00  and  Valuation  SUtion 


107+35  near  Columbus,  GA  (Dummy 
Line]:  and  between  Valuation  Station 
0+00  to  Valuation  Station  41  +61  near 
Columbus.  GA  (the  Georgia  Ports 
Authority  lead).  Also.  SCRF  will  lease 
from  CST  trackage  at  Lynn,  GA,  from 
milepost  SLC  96.66  over  Tracks  SV  4 
(6.675  feet).  SV  12  (1.360  feet),  and  SV  14 
(400  feet)  for  a  20-year  period  for  an 
amount  to  be  determined  by  the  number 
of  carloads  that  originate  or  terminate 
on  the  leased  line.  CSXT  will  retain 
trackage  rights  over  the  lines  to  be 
acquired  by  SCRF  between  Bainbridge 
and  Lynn,  and  between  Cordele,  GA, 
and  milepost  SL  666.93.  SCRF  will 
acquire  trackage  rights  over  CSXT  lines 
between  milepost  SLC  91.66  and  CSXTs 
yard  in  Bainbridge  and  between 
Bainbridge  and  Saffold.  GA.  Applicants 
contend  that  this  is  a  minor  transaction 
under  40  CFR  1180.2(c],  and  they 
submitted  an  application  in  accordance 
with  the  railroad  consolidation 
procedures  at  49  CFR  Part  1180  for 
minor  transactions.  The  parties  intend  to 
consummate  the  transaction  as  soon  as 
possible  after  final  Commissioin 
approvaL 

SCRF  is  a  Class  m  common  carrier 
controlled  by  a  non-carrier,  Railtex,  Inc 
CSXT  is  a  Qass  I  ctnnmon  carrier  and  a 
unit  of  CSX  Corporation.  SCRF  now 
operates  55.2  miles  of  Unes  between 
Florence  and  Bishopville,  SC  and 
between  Cheraw  and  Society  Hill  SC 
These  lines  do  not  connect  with  the  line 
to  be  acquired  (or  with  another  line 
between  White  Oak  and  Smithville,  GA. 
that  SCRF  intends  to  acquire  bom 
Norfolk  Southern  Corporation). 

At  present  there  are  approximately 
125  shippera  using  the  line  to  be 
acquired.  CSXT  handled  a  total  of  12.667 
originating  or  terminating  carloads  in 
1987  and  indicates  that  the  volume  of 
traffic  in  1966  is  about  the  same. 

Applicants  state  that  the  proposed 
transaction  will  result  in  operating 
economies  and  improved  aarvice, 
enhancing  the  financial  viability  of  both 
applicants.  ^>ecifically.  the  proposed 
transaction  %vill  enable  SCRF  to  enter  a 
new  market  and  spread  its 
administrative,  insurance,  and  operating 
costs  over  a  larger  base.  SCRF  claims 
this  will  result  in  operating  efficiencies 
that  will  allow  it  to  offer  better  service 
at  more  competitive  prices.  CSXT,  on 
the  other  hand,  will  no  longer  have  to 
maintain  what  is  for  it  a  marginally        , 
profitable  operation. 

Applicants  also  state  that  the 
transaction  will  Improve  service.  As  a 
small  local  carrier,  SCRF  assertedly  will 
be  better  able  to  accommodate  the 
needs  of  the  lines  shippers. 


;-j  A 
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Because  SCRF  will  be  replacing 
CSXT,  applicants  contend  that  the 
proposed  transaction  will  not  cause  a 
monopoly  or  reduce  rail  competition. 
Rather,  they  submit  the  transaction  is 
more  likely  to  reduce  CSXTs  market 
power  in  the  region.  Also,  the  area  is 
served  by  a  significant  number  of  water 
and  motor  carriere.  Applicants  expect 
the  transaction  to  result  in  increased 
competition,  with  SCRF  offering 
efficient,  price  competitive  service. 
SCRF  anticipates  that  will  be  able  to 
draw  traffic  away  from  motor  carriers. 

SCRF  intends  to  operate  the  line  with 
its  own  employees.  As  a  result,  CSXTs 
work  force,  will  be  reduced  to  by  54 
positions.  Additionally,  certain  of 
CSXTs  officers  and  managers  will  be 
affected.  No  positions  with  SCRF  will  be 
eliminated.  SCRF  expects  to  hire 
additional  employees  to  operate  the 
acquired  line  and  states  that  it  will  offer 
these  positions  to  the  former  CSXT 
employees  on  a  preferential  basis. 

CSXT  states  it  intends  to  negotiate 
employee  protection  agreements  with 
affected  employees  pursuant  to  the 
conditions  set  forth  in  New  York  Dock 
Railway — Cor)trol— Brooklyn  Eastern 
Dist..  360 1.C.C.  60  (1979).  These 
conditions  are  appropriate  for 
employees  affected  by  the  acquisition. 
In  the  event  that  there  are  employees 
affected  only  by  the  lease,  the 
appropriate  conditions  will  be  those 
contained  in  Mendocino  Coast  Ry., 
Inc.— Lease  and  Operate,  354 1.C.C  732 
(1978)  and  360 1.C.C.  653  (1980).  Any 
employees  affected  by  the  trackage 
rights  will  be  protected  pursuant  to 
Norfolk  and  Western  Ry.  Co. — Trackage 
Rights— BN.  354  l.CC.  805  (1978)  as 
modified  in  Mendocino  at  360  LC.C.  653. 

Under  the  consolidation  regulations, 
we  must  determine  initially  whether  a 
proposed  transaction  is  major, 
significant,  minor,  or  exempt  The 
proposed  transaction  involves  a  Class  I 
and  a  Class  III  raiht>ad.  It  has  no 
regional  or  national  significance  and 
will  neither  result  in  a  major  market 
extension  nor  reduce  the  present  level  of 
competition.  Accordingly,  we  find  the 
proposal  a  minor  transaction  under  40 
CFR  1180.2(c).  Because  the  application 
complies  with  the  applicable  regulations 
governing  minor  transactions,  we  are 
accepting  it  for  consideration. 

The  applied  I  ion  and  exhibits  are 
available  for  mspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington.  DC.  In  addition,  they  may 
be  obtained  upon  request  from 
applicants'  representatives  named 
above. 


Any  interested  persons,  including 
government  entities,  may  participate  in 
this  proceeding  by  submitting  written 
comments  regarding  the  application. 
Comments  must  be  filed  no  later  than 
February  10, 1989.  The  Secretary  of 
Transportation  and  the  Attorney 
General  of  the  United  States  must  file 
their  comments  no  later  than  February 
27, 1989.  An  original  and  10  copies  must 
be  filed  with  the  Secretary,  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

Written  comments  must  be  served 
concurrently  by  first-class  mail  on  the 
United  States  Secretary  of 
Transportation,  the  Attorney  General  of 
the  United  States,  and  applicants' 
representatives.  Written  comments  must 
also  be  served  on  all  parties  of  record 
within  10  days  of  service  of  the  service 
list  by  the  Commission.  We  plan  to  issue 
the  service  list  by  February  27, 1989. 
Any  person  who  files  timely  written 
comments  shall  be  considered  a  party  of 
record  if  the  person's  comments  so 
request.  In  this  event,  no  petition  for 
leave  to  intervene  need  be  filed. 
Consistent  with  49  CFR  1180.4(d)(l)(iii). 
written  comments  must  contain: 

(a)  The  docket  number  and  title  of  the 
proceeding: 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

(c)  The  commenting  party's  position, 
i.e..  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  proposal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request  the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing:  and 

(f)  A  list  of  all  information  sought  to 
be  discovered  fivm  applicant  carriere. 

Because  we  have  determined  that  the 
proposal  in  this  proceeding  constitutes  a 
minor  transaction,  no  responsive 
applications  will  be  permitted.  The  time 
limits  for  processing  a  minor  transaction 
are  set  forth  at  49  U.S.C.  11345(d). 

Discovery  may  begin  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

//  is  ordered: 

1.  This  proposal  is  found  to  be  a  minor 
transaction  under  49  CFR  1180.2(c). 


2.  The  application  in  Finance  Docket 
No.  31360  is  accepted  for  consideration. 

3.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

4.  This  decision  is  effective  on  the 
date  of  service. 

Decided:  January  3, 1989. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chainnan  Andre.  Commissioners 
Simmons,  Lamboley.  and  Phillips. 
NoraUR.McGM. 
Secretary. 
|FR  Doc.  89-603  Filed  1-10-8B:  a'45  am| 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Astronomical 
Sciences  (ACAST)  Subcommrttee  on 
ttie  Functioning  of  ACAST;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Astronomical  Sciences  (ACAST) 
Subcommittee  on  the  Functioning  of 
ACAST. 

Date  &  Time:  January  25  and  26. 
1989— 9KW  AAl-5:00  P.M. 

Place:  National  Science  Foundation — 
Room  642. 

Type  of  Meeting:  January  25  and  26. 
1989— Open. 

Contact  Person:  Dr.  Laura  P.  BaubE. 
Director,  Division  of  Astronomical 
Sciences,  Room  615,  National  Science 
Foundation,  Washington.  DC  20550  (202/ 
357-9488). 

Summary  Minutes:  May  be  obtained 
from  the  contact  pereon  at  the  above 
address. 

Purpose  of  Meeting:  To  advise  on 
ACAST  organization  and  operation  with 
particular  emphasis  on  how  ACAST 
gives  timely  advice  on  budgetary 
matters  and  scientific  priorities  in  a 
manner  useful  to  the  National  Science 
Foundation  staff. 

Agenda:  Functioning  of  Federal 
Advisory  Committees:  Other  Examples 
of  Federal  Advisory  Committees:  Role  of 
Decade  Survey;  Timing  of  NSF  Budget 
Process;  Discussion  of  Future 
Functioning  of  ACAST. 
M.  Relwcca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  89-S95  Filed  1-10-89;  8:45  am] 

BHJJNGCOOC  7SSS-01-H 
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NUCLEAR  REGULATORY 
COMMiSSIOM 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Uceneee 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L)  07-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  PL  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
16. 1988  through  December  29. 1966.  The 
last  biweekly  notice  was  published  on 
December  30. 1988  (53  FR  53086). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIFICANT 
IL^ZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNTTY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
signiHcant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  Hnal  determination 
unless  it  receives  a  request  for  a 
hearing. 


Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commissioa  Washington.  D.C  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue. 
Bethesda.  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street,  NW. 
Washington,  D.C.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  February  10. 1969,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  sbould 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJTerence  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (IS)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  writh 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  * 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  bearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdowm  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
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for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  acbon  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  N.W.,  Washington,  D.C, 
by  the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  1-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director]:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Comwel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontiinely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714{aKl)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  pubHc 
inspection  at  die  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  N.W.,  Washington.  D.C, 
and  at  the  local  public  document  room 
for  the  particular  facihty  involved. 

Alabama  Power  Company,  Docket  Nos. 
50-34S  and  5»-M4.  f  oseph  M.  Fariey 
Nuclear  Plant  Units  1  and  2,  Houston 
County,  Alabama 

Date  of  atneadments  request 
December  14. 1988 

Description  of  amendments  request 
The  proposed  amendment  will  add 
Technical  Specifications  for  the  reactor 
vessel  level  indicating  system  (RVLIS) 
which  has  been  installed  per  Generic 
Letter  (GL)  82-28  and  NUREG-0737. 
Item  ILF.2.  In  addition,  an  editorial 
change  is  made  fat  Unit  1  to  remove  a 
one  time  change  approved  by 
Amendment  Na  34. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  hcensee's  findings 
regarding  the  RVUS  change  are 
summarized  below: 

1.  The  proposed  change  will  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  RVUS  is  neither  credited 
nor  required  for  the  mitigation  of  any 
previously  evaluated  accident,  and  is 
not  relied  upon  for  reactor  trip  or 
initiation  of  any  plant  safety  system. 
Therefore,  the  proposed  change  does  not 
affect  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  llie  proposed  change  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  The  proposed  change  is 
intended  solely  to  enhance  the  ability  of 
the  operator  to  manage  accidents  and 
transients  by  providing  the  operator 
with  additional  corroborative 
information. 

3.  The  proposed  change  will  not 
involve  a  reduction  in  a  margin  of 
safety.  The  components  installed  within 
the  reactor  vessel  were  designed  and 
fabricated  to  produce  the  same  flow 
effect  as  the  control  rod  drive 
mechanism  guide  tubes  which  they 
replaced.  Existing  technical 
specifications  provide  assurance  that 
the  minimum  thermal  design  flow  is 
maintained.  The  specific  purpose  of  the 
proposed  amendment  is  to  enhance 
accident  and  transient  monitoring 
capabilities  and  thus  increase  the 
margin  of  safety.  If  four  of  the  eight 
sensors  are  functioning,  the  operator  can 
determine  if  a  void  has  formed,  if  it  is 
growing,  or  if  the  corrective  action  is 
succeeding  in  reducing  the  void  These 
requirement  are  considered  adequate  to 
track  the  course  of  an  accident 

Based  on  the  above  reasoning  the 
license  has  determined  that  the 
proposed  change  involves  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  In  addition,  the 


Commission  guidance  (51  FR  7751)  notes 
certain  examples  of  amendments  that 
are  not  likely  to  involve  a  significant 
hazards  consideration.  One  example  is 
"(ii)  A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specifications,  e.g.,  a  more 
stringent  surveillance  requirement."  The 
proposed  change  concerning  the  RVLIS 
fits  this  example.  Concerning  the 
editorial  change  to  the  Unit  1  Technical 
Specifications,  example  (i).  "A  purely 
administrative  change:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature"  applies.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Houston — Love  Memorial 
Library.  212  W.  Burdeshaw  Street 
Dothan.  Alabama  36303. 

Attorney  for  licensee:  Ernest  L  Blake. 
Esquire,  2300  N  Street,  NW.  Washington. 
DC  20037. 

NRC  Project  Director  Elinor  G. 
Adensam. 

CaroGna  Power  ft  Light  Caapanv.  et  al.. 
Docket  Nos.  5I»-32S  and  5B-324.  ' 
Brunswick  Steam  Electric  Ptaat  Units  1 
and  2,  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendments: 
October  28, 1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  'Technical  Specifications  (TS)  for 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2  by  modifying  footnote  *  *  *.in 
Table  1.2.  entitled  "Operational 
Conditions"  on  page  1-10  for  Unit  1  and 
page  1-11  for  Unit  2.  The  revised 
footnote  would  allow  the  reactor  mode 
switch  to  be  placed  in  the  Refuel 
position  while  a  single  control  rod  is 
being  moved,  as  opposed  to  only  when 
being  recoupled.  provided  the  one-rod- 
out  interlock  is  operable. 

Basis  for  proposed  no  significant 
hazard  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  5a92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
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any  accident  previously  evaluated:  or  (3) 
involve  a  signiflcant  reduction  in  a 
margin  of  safety.  The  Carolina  Power  A 
Light  Company  (CP&L)  has  reviewed  the 
proposed  changes  to  TS  Table  1.2  and 
has  determined  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  Revising  Footnote  *  *  *  to  more 
clearly  allow  movement  as  opposed  to 
recoupling  of  a  single  control  rod  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
Brunswick  Technical  Specifications 
currently  allow,  while  in  Operational 
Conditions  3  (Hot  Shutdown)  or  4  (Cold 
Shutdown),  the  reactor  mode  switch  to 
be  placed  in  the  Refuel  position  from  the 
Shutdown  position  while  a  single 
control  rod  is  being  recoupled  provided 
that  the  one-rod-out  interlock  is 
operable  (Footnote  *  *  *  to  Table  1.2). 
The  proposed  change  will  allow  the 
operator  to  move  a  control  rod  for 
testing  or  recoupling  while  the  unit  is  in 
either  Operational  Condition  3  or  4.  This 
will  be  in  addition  to  control  rod  testing 
already  permitted  by  the  Brunswick 
Technical  Specifications  in  Operational 
Conditions  2  (Startup)  and  5  (Refueling). 

When  the  mode  switch  is  in  the  Re^el 
position,  criticality  cannot  be  achieved, 
even  with  one  control  rod  completely 
removed  from  the  core.  Currently,  only  a 
single  control  rod  may  be  removed  from 
the  core  at  any  given  time  while  the 
mode  switch  is  in  the  Refuel  position. 
This  maintains  the  shutdown  margin  of 
the  plant  and  enforces  the  shutdown 
margin  electronically.  The  proposed 
change  will  not  impact  these 
mechanisms,  and  the  same  shutdown 
margin  will  be  maintained.  Thus,  the 
probability  of  an  accident  will  not  be 
significantly  changed. 

Control  rod  recoupling  involves 
moving  the  control  rod  from  full-in  to 
full-out  and  vice-versa.  Control  rod 
testing  involves  recording  the  time  it 
takes  for  the  control  rod  to  be 
withdrawn  from  full-in  to  full-out  and 
from  full-out  to  full-in.  Thus,  the 
movement  involved  in  recoupling  a  rod 
bounds  the  movement  Involved  in 
control  rod  testing.  Therefore,  the 
consequences  of  any  accident  that  could 
occur  during  control  rod  testing  would 
be  bounded  by  those  that  could  occur 
during  recoupling.  Thus,  the 
consequences  of  an  accident  «vill  not  be 
changed. 

2.  The  Bnins%vick  Technical 
Specifications  currently  allow,  while  in 
Operational  Conditions  3  or  4.  the 
reactor  mode  switch  to  be  placed  In  the 
Refuel  position  from  the  Shutdown 
position  while  a  single  control  rod  is 


being  recoupled  provided  that  the  one- 
rod-out  interlock  is  operable  (Footnote 
•  •  *  to  Table  1.2).  Movement  of  a 
control  rod  through  the  recoupling 
process  encompasses  any  possible 
position  the  control  rod  can  be  placed  in 
when  being  moved.  In  addition,  when 
the  mode  switch  is  in  the  Refuel 
position,  criticality  cannot  be  achieved, 
even  with  one  control  rod  completely 
removed  from  the  core.  Currently,  only  a 
single  control  rod  may  be  removed  from 
the  core  at  any  given  time  while  the 
mode  switch  is  in  the  Refuel  position. 
This  maintains  the  shutdown  margin  of 
the  plant  and  enforces  the  shutdown 
margin  electronically. 

The  proposed  change  will  not  impact 
the  existing  plant  protective  system  and 
the  same  shutdown  margin  will  be 
maintained.  No  modincations  are  being 
made  that  will  decrease  the  shutdown 
margin  or  jeopardize  the  safety 
functions  of  the  protection  system.  Thus, 
the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  will  not 
impact  the  existing  plant  protective 
system  and  the  same  shutdown  margin 
will  be  maintained.  When  the  mode 
switch  is  in  the  Refuel  position, 
criticality  cannot  be  achieved,  even  with 
one  control  rod  completely  removed 
from  the  core.  Currently,  only  a  single 
control  rod  may  be  removed  from  the 
core  at  any  given  time  while  the  mode 
switch  is  in  the  Refuel  position.  This 
maintains  the  shutdown  margin  of  the 
plant  and  enforces  the  shutdown  margin 
electronically.  No  modifications  are 
being  made  that  will  decrease  the 
shutdown  margin  or  jeopardize  the 
safety  functions  of  the  protective 
system.  Thus,  the  proposed  amendment 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  staff  has  reviewed  the  CP&L 
determinations  and  is  in  agreement  with 
them.  Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-^296. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel  Carolina  Power  A 
Light  Company.  P.O.  Box  1551.  Raleigh. 
North  Carolina  27602. 

NRC  Project  Director  Elinor  G. 
Adensam. 


Carolina  Power  and  Light  Company,  et 
al..  Docket  No.  50-400.  SbMroo  Harris 
Nuclear  Power  Plant  (SHNPP).  Wake 
and  Chatham  Counties.  North  Carolina 

Date  of  Amendments  Request- 
November  9, 1987 

Description  of  Amendments  Request- 
The  purpose  of  the  proposed 
amendment  is  to  change  the  general 
limiting  conditions  for  operation  (LCO) 
and  general  surveillance  requirements 
(SR)  of  the  Technical  Specifications  (TS) 
for  SHNPP,  TS  3.0.4,  4.0.3  and  4.0.4.  and 
the  Bases  Sections  associated  with 
Sections  3.0  and  4.0.  as  well  as  to  modify 
numerous  other  TS  sections  to  conform 
to  the  revised  general  LCO  and  general 
SR.  The  proposed  changes  are  in 
response  to  the  Commission's  Generic 
Letter  (GL)  87-09.  "Sections  3.0  and  4.0 
of  the  Standard  Technical  Specifications 
(STS)  on  the  Applicability  of  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements."  issued  June 
4. 1987. 

Currently,  TS  3.0.4  does  not  allow 
entry  into  an  OPERATIONAL 
CONDITION  unless  the  conditions  of 
the  specific  LCO  are  met  without 
reliance  on  provisions  contained  in  the 
ACTION  statements.  This  unduly 
restricts  facility  operation  when 
conformance  to  the  ACTION 
requirements  provides  an  acceptable 
level  of  safety  for  continued  operation. 
The  proposed  revision  to  TS  3.0.4  would 
allow  entry  into  an  OPERATIONAL 
CONDITION  in  accordance  with 
ACTION  requirements  when 
conformance  to  the  ACTION 
requirements  provides  an  acceptable 
level  of  safety  for  continued  operation  of 
the  facility  for  an  unlimited  period  of 
time.  This  is  consistent  with  the 
guidance  provided  in  CL  87-09.  In  order 
to  prevent  operator  confusion, 
individual  exceptions  to  TS  3.0.4  are  to 
be  deleted  where  appropriate. 

Currently,  TS  4.0.3  states  that 
performance  of  an  SR  within  the 
specified  time  interval  shall  constitute 
compliance  with  the  OPERABIUTY 
requirements  for  an  LCO  and  associated 
ACTION  statements.  If  an  SR  is  not  met 
as  a  result  of  failure  to  perform  the 
scheduled  surveillance,  the  LCO  would 
not  be  met  and  the  associated  ACTION 
requirements  must  be  entered.  If  the 
missed  surveillance  cannot  be 
successfully  performed  during  the  time 
interval  specified,  a  plant  shutdown  is 
usually  required.  It  is  considered  overly 
conservative  to  assume  that  a  system  or 
component  is  inoperable  when  an  SR 
has  not  been  performed.  The  proposed 
revision  to  TS  4.0.3  provides  a  delay  of 
up  to  24  hours  to  permit  the  completion 
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of  a  missed  sorveiUance  when  the  time 
allo%ved  by  the  ACTION  requirements  is 
less  than  24  hours.  The  24-hour  time 
limit  balances  the  risks  associated  wttfa 
an  allowance  for  completing  the 
surveillance  against  the  rislu  associated 
with  the  potential  for  a  plant  transient 
and  a  diallenge  to  safety  systems  when 
the  alternative  is  a  shutdown  to  comply 
with  ACTION  requirements  before  the 
surveillance  can  be  completed,  and  is 
consistent  Mrith  the  guidance  provided  in 
GL  87-09. 

Currently,  TS  4.0.4  prohibits  entry  into 
an  OreRATIONAL  CONDITION  unless 
the  SR  associated  with  the  LCO  have 
been  performed  within  the  applicable 
surveillance  interval.  This  creates  a 
conflict  when  a  mode  change  is 
required,  as  a  consequence  of  shutdown 
ACTION  requirements,  and  the 
associated  SUR  that  become  applicable 
have  not  been  performed  within  the 
specified  surveillance  interval.  The 
proposed  revision  would  darify  TS  4J0.4 
by  adding  the  sentence:  "This  provision 
shall  not  prevent  passage  throng  or  to 
OPERATIONAL  CONDITIONS,  as 
required  to  comply  with  ACTION 
requirements."  The  proposed  revision  to 
TS  4.0.3  would  permit  a  delay  of  up  to  24 
hours  in  the  applicability  of  the 
ACTION  requirements,  allow  sufficient 
time  for  the  completion  of  those  SR  that 
become  applicable  when  an  exception 
to  TS  4.0.4  is  allowed. 

The  proposed  revision  would 
incorporate  slightly  modified  versions  of 
the  TS  Bases  3i)  and  AJO  presented  in  GL 
87-09.  Also,  to  prevent  operator 
confusion,  the  proposed  revision  would 
remove  specific  reference  to  the  non- 
applicability  of  TS  3iX.4  from  TS  3/4.3.1 
(Reactor  Trip  System  Instrumentation), 
TS  3/4.3.2  (Engineered  Safety  Features 
Actuation  System  Instrumentation),  TS 
3/4.3J  (Monitoring  Instrumentabon),  TS 
3/4.4.10  (Structural  Integrity).  TS  3/47.9 
(Sealed  Source  Contamination),  TS  3/ 
4.7.12  (Area  Temperature  Monitoring). 
TS  3/4.8.4  (Electrical  Equipment 
Protective  Devices),  TS  3/4A7  (Crane 
Travel— Fuel  Handling  Building).  TS  3/ 
4.9.9  (Containment  Ventilation  isolation 
System),  TS  3/4.9.11  (Water  Level— New 
and  Spent  Fuel  Pools),  TS  3/4S.12  (Fuel 
Handling  Building  Emergency  Exhaust 
System).  TS  3/4.11.1  (Liquid  Effluents), 
TS  3/4.11.2  (Gaseous  EfQuents),  TS  3/ 

4.11.3  (Solid  Radioactive  Wastes).  TS  3/ 

4.11.4  (Total  Dose).  TS  3/4.12.1 
(Monitoring  Program).  TS  3/4.12.2  (Land 
Use  Census),  and  TS  3/4.12.3 
(Interlaboratory  Comparison  Program). 

Basis  for  proposed  no  sigaificant 
hazards  consideration  determination: 
As  stated  in  10  CFR  5092.  the 
Coounission  has  provided  guidelines 


and  standards  for  determining  whether 
a  significant  hazards  consideration 
exists.  According  to  10  CFR  5a92(c).  the 
Commission  may  make  ■  final 
determination  that  a  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  itom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  in  the  plant  Technical 
Specifications  in  accordance  with  the 
standards  of  10  CFR  50.92(c)  and  has 
determined  that  operation  of  SHNPP  in 
accordance  with  these  changes  would 
not: 

(1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  operational  flexibility  that  would 
result  from  the  proposed  revision  to  TS 
3.0.4  is  consistent  with  that  allowed  by 
the  existing  individual  LCO  and  their 
associated  ACTION  requirements, 
which  provide  an  acceptable  level  of 
safety  for  contiiraed  operation. 

A  delay  of  up  to  24  hours  provided  by 
TS  4.0.3  to  permit  the  completion  of  a 
missed  surveillance  when  the  time 
allowed  by  the  ACTION  requirements  is 
less  than  24  hours  reduces  the 
probability  of  a  transient  occurring 
when  the  affected  system  or  component 
is  either  out  of  service  to  allow 
performance  of  the  surveillance  test,  or 
there  is  a  lower  level  of  confidence  in 
the  operability  because  the  normal 
surveillance  interval  was  exceeded. 

The  proposed  revision  to  TS  4.0.4 
makes  it  clear  that  TS  4.0.4  does  not 
prevent  passage  through  or  to 
OPERATIONAL  CONDITIONS  as 
required  to  comply  with  ACTION 
requirements.  The  revisions  of  the  TS 
Bases  3.0  and  4.0  and  the  elimination  of 
specific  exemptions  to  TS  3.0.4  are 
administrative  in  nature  and.  therefore, 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  revisions  result  in 
improved  Technical  Specifications  by 
removing  (a)  unnecessary  restrictions  on 
mode  changes  and  facility  operation,  (b) 
unnecessary  shutdowns  caused  by 
inadvertently  exceeding  surveillance 


intervals,  and  (c)  confiicts  within  the 
Technical  Specifications  themselves. 

The  revisions  to  the  TS  Bases  3.0  and 
4.0  and  the  elimination  of  specific 
exemptions  to  TS  3X).4  are 
administrative  in  nature  and.  therefore, 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  I 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  operational  flexibility  that  would 
result  from  the  proposed  revision  to  TS 
3II.4  is  consistent  with  that  allowed  by 
the  existing  individual  LCO  and  their 
associated  ACTION  requirements, 
which  provide  an  acceptable  level  of 
safety  for  continued  operation. 

A  delay  of  up  to  24  hours  provided  by 
TS  AS12  to  permit  the  completion  of  a 
missed  surveillance,  when  the  time 
allowed  by  the  ACTION  requirement  is 
less  than  24  hours,  reduces  the 
probability  of  a  transient  occurring 
when  the  affected  system  or  component 
is  either  out  of  service  to  allow 
performance  of  the  surveillance  test,  or 
there  is  a  lower  level  of  confidence  in 
the  operability  because  the  nohnal 
surveillance  interval  was  exceeded. 

The  proposed  revision  to  TS  4.0.4 
makes  it  clear  that  TS  4.0.4  does  not 
prevent  passage  through  or  to 
OPERATIONAL  CONDITIONS  as 
required  to  comply  with  ACTION 
requirements.  The  revisions  to  the  TS 
Bases  3.0  and  4.0  and  the  elimination  of 
spedfic  exemptions  to  TS  3iX4  are 
administrative  in  nature  and.  therefore, 
do  not  involve  a  significant  reduction  in 
a  margin  of  safety.  These  revisions 
would  result  in  improved  Technical 
Specifications  and,  therefore,  would 
increase  the  margin  of  safety. 

The  NRC  staff  believes  that  the 
proposed  changes  to  the  Technical 
Specifications  meet  the  criteria  specified 
in  10  CFR  50.92(c)  and.  hence,  proposes 
to  determine  that  they  involve  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Richard  B,  Harrison  Library. 
1313  New  Bern  Avenue,  Raleigh,  North 
Carolina  27610. 

Attorney  for  licensee:  RJL  Jones, 
General  Counsel,  Carolina  Power  A 
Light  Company,  Raleigh,  North  Carolina 
27602. 

NRC  Project  Director  Elinor  G. 
Adensam. 

Duke  Power  Company,  Docket  Noc.  50- 
368  and  50-370,  McGuire  Nuclear 
Station.  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request 
November  3, 1988 
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Description  of  amendment  request 
The  proposed  amendments  would 
change  Technical  Specification  (TS) 
4.7.&  SNUBBERS,  to  convct  a 
typographical  error.  SpecificaUy.  the 
sentence  in  surveillance  speciflcation 
4.7.8e.3)  which  begins  "This  plan  be 
plotted  ....**  would  be  corrected  to 
read  "This  can  be  plotted.  .  .  ." 

Also.  TS  Figure  3/4  7-1.  "Nuclear 
Service  Water  System '  (NSWS)  would 
be  replaced  by  a  more  legible  flgur*. 
%vith  full  (rather  than  abbreviated)  valve 
designation.  The  intent  of  the  figure  is  to 
designate  which  lines  and  valves  of  the 
NSWS  are  shared  between  the  two 
McGuire  units.  If  a  shared  component  of 
the  NSWS  becomes  inoperable,  both 
units  are  affected  and  both  units  must 
comply  with  the  ACTION  requirements 
of  TS  3.7.4b.  "Nuclear  Service  Water 
System."  The  proposed  changes  to 
Figure  3/4  7-1  make  it  clearer  to  plant 
operating  personnel  which  NSWS 
components  are  shared  between  the  two 
units.  The  revised  line  and  valve 
designations  do  not  make  any  change  in 
existing  system  design,  equipment, 
power  source  or  plant  operating 
practice. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazard  exists  by  providing 
certain  examples  (51  FR  7744).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (i)  "a  purely  administrative 
change  to  technical  specifications;  for 
example,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature."  The 
requested  changes  to  correct  a 
typographical  error  and  substitute  an 
improved  figure  have  as  no  safety 
implication,  are  purely  administrative. 
and  match  this  example.  Accordingly, 
the  Commission  proposes  to  determine 
that  the  proposed  amendment  would 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
SUtion).  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Cart, 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242. 

NRC  Project  Director  David  B. 
Matthews.  Director. 


LouisUna  Po«ver  and  Ugfat  Company. 
Docket  Na  SS-nz.  Watarford  Sleam 
Electric  Statkm,  Unit  S,  SL  Charies 
Parish.  Louisiana 

Date  of  amendment  request 
December  6, 1968. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  by  deleting 
requirements  for  overcurrent  protection 
on  disconnected  motor-operated-valve 
actuator  compartment-heater  breakers, 
from  Table  3.8-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
In  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  sfiiety. 

The  licensee  has  performed  an 
analysis  of  the  safety  significance  of 
disconnecting  compartment  heaters  to 
motor  operated  valves  (MOV)  and 
deleting  the  requirement  to  perform 
overcurrent  protections  testing  on  the 
circuits.  The  heaters  play  no  functional 
role  in  Limitorque  actuator  operation. 
Because  disconnecting  compartment 
heaters  does  not  change  any  MOV 
safety  role,  the  probability  and 
consequences  of  all  accidents  remains 
as  before. 

Therefore,  the  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  MOV  compartment  heaters 
protect  the  internals  from  condensation 
during  storage  in  uncontrolled 
atmospheres  and  for  extended  periods 
of  no  maintenance  or  inspection.  Valves 
and  their  operators  installed  in  various 
plant  systems  receive  regular 
maintenance.  Disconnecting  in-service 
valve  operator  heaters  eliminates  a 
failure  mode  identified  in  Information 
Notice  86-71.  Limitorque  clearly  states 
that  the  motor  operator  IEEE 
qualification  tests  were  successful 
without  using  heaters. 

Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated. 

Specification  3/4.8.4  intends  to  limit 
potential  damage  to  conductors  internal 


to  electrical  penetration  assemblies.  The 
role  of  the  four  penetration  assemblies 
involved  remain  unchanged  by 
disconnecting  compartment  heaters.  The 
heater  usefulness  manifests  only  during 
valve  storage.  LCO  3.8.4.1  allows  de- 
energized  circuits  instead  of  primary 
and  backup  overcurrent  protection. 

Therefore,  the  proposed  change  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

We  have  reviewed  the  licensee's 
analysis  and  agree.  Based  on  the  above 
considerations,  the  staff  proposes  to 
determine  that  the  amendment  involve 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront. 
New  Orieans.  Louisiana  70122. 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  St..  N.W.. 
Washington,  DC.  20037. 

NRC  Project  Director  Jose  A.  Calvo. 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request 
December  16. 1988 

Description  of  amendment  request 
This  proposed  amendment  would  revise 
the  Technical  Specifications  (ST)  to  (1) 
change  the  Safety  Injection  and 
Refueling  Water  Tank  minimum 
temperatiire  bom  40*P  to  50*P,  (2) 
change  the  tide  of  the  Senior  Vice 
President — Nuclear  Operations. 
Production  Operations,  Production 
Engineering,  and  Quality  and 
Environmental  Affairs  to  Senior  Vice 
President — Nuclear  Operations, 
Production  Engineering,  and  Quality  and 
Environmental  Affairs  in  order  to  reflect 
the  current  organizational  structure,  and 
(3)  correct  errors  in  references  and  a 
mailing  address.  Additionally,  the 
proposed  amendment  would  revise 
Facility  Operating  License  DPR-40  to 
delete  present  paragraph  3.E.  dealing 
with  the  Spent  Fuel  Pool  Modification, 
since  the  modification  is  complete  and 
the  applicable  Technical  Specification 
requirements  are  in  effect. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
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evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  addressed 
the  above  three  standards  in  the 
amendment  application. 

With  regard  to  the  three  standards 
concerning  increase  in  the  Safety 
Injection  and  Refueling  Water  Tank 
(SIRWT)  minimum  temperature,  the     -  ' 
licensee  states  that  operation  of  the 
facility  in  accordance  with  this 
amendment  would  not: 
.  (a)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
increase  in  minimum  temperature  is  a 
conservative  change.  The  change  merely 
increases  the  minimum  SIRWT 
temperature  to  match  the  tested  values. 
No  new  accidents  are  created  nor  are 
the  consequences  of  any  existing 
accidents  increased  by  this  change 
because  the  change  will  result  in  a  less 
severe  pump  thermal  transient.  This 
change  is  bounded  by  test  data  and 
current  Technical  Specification 
limitations.  Therefore,  this  change  does 
not  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

(b)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated.  This 
change  does  not  propose  new  or 
different  modes  of  operation  for  the 
plant  The  continued  use  of  the  same 
Technical  Specification  administrative 
controls  prevents  the  possibility  of  a 
new  or  different  kind  of  accident. 

(c)  Involve  a  significant  reduction  in  a 
margin  of  safety.  This  change  increases 
the  minimum  SIRWT  temperature  for 
pump  thermal  transient  considerations 
in  a  conservative  direction.  Therefore, 
this  change  will  not  cause  any  reduction 
in  the  margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  examples  (51  FR  7751)  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
consideration.  The  proposed  change  to 
increase  the  minimum  SIRWT 
temperature  is  an  additional  restriction 
to  the  allowable  temperature  range  for 
the  SIRWT  and  is,  thus,  similar  to 
example  (ii):  "A  change  that  constitutes 
an  additional  limitation,  restriction,  or 
control  not  presentiy  included  in  the 
technical  specifications,  e.g.,  a  more 
stringent  surveillance  requirement."  The 
proposed  changes  to  correct  the  tides  in 
the  organizational  structure,  to  correct 
references,  and  delete  the  operating 
license  condition  in  this  amendment  are 


similar  to  example  (i):  "A  purely 
administrative  change  to  technical 
specifications,  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature." 

Accordingly,  the  staff  proposes  to 
determine  that  the  proposed  changes  to 
the  technical  specifications  and  to  the 
Facility  Operating  License  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street  Omaha,  Nebraska 
68102. 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby.  and  MacRae,  1333  New 
Hampshire  Avenue,  N.W.,  Washington. 
D.C.  20036. 

NRC  Project  Director  Jose  A.  Calvo. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request 
November  10, 1988 

Description  of  amendment  request 
The  licensee  has  provided,  in  part,  the 
following  description: 

This  application  for  amendment  to  the 
Indian  Point  3  Technical  Specifications 
seeks  to  replace  the  organization  charts 
contained  in  Section  6.2  of  Appendix  A 
with  more  general  organizational 
requirements.  These  general 
requirements,  in  accordance  with 
Generic  Letter  88-06  (GL  88-^), 
incorporate  with  one  deviation  those 
organizational  features  currently 
depicted  on  the  charts  that  are 
important  for  ensuring  that  the  plant  will 
be  operated  safely.  The  one  deviation 
taken  from  the  requirements  of  GL  88-06 
is  the  deletion  of  the  requirement  that 
the  Operations  Superintendent  maintain 
a  Senior  Reactor  Operator  license. 

The  proposed  changes  include: 

(1)  Deletion  of  organization  charts, 
figures  6.2-1  and  6.2-2. 

(2)  Deletion  of  references  made  to 
those  figures  from  Technical 
Specification  sections  6.1,  6.2,  6.3,  and 
the  List  of  Figures. 

(3)  Deletion  of  requirement  that 
Operations  Superintendent  maintain  a 
Senior  Reactor  Operator  (SRO)  license. 

(4)  Addition  of  general  requirements 
to  sections  6.2.1  and  6.2.2. 

(5)  Addition  to  Table  of  Contents. 
Additionally,  proposed  changes  not 

related  to  the  subject  generic  letter 
include: 

(1)  Deletion  of  figure  titles  2.1-Z  3.10- 
5.  and  4.2-2  from  the  List  of  Figures. 

(2)  Addition  of  f^re  title  3.8-1  to  the 
list  of  Figures. 


These  last  two  changes  are  editorial 
in  nature.  Figures  2.1-2  and  3.10-5  were 
deleted  from  the  Technical 
Specifications  by  Amendment  No.  48  to 
the  Facility  Operating  License:  Figure 
4.2-2  was  deleted  by  Amendment  No. 
57,  and  Figure  3.8-1  was  added  by 
Amendment  No.  70.  The  changes  to  the 
List  of  Figures  were  inadvertently 
overlooked. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  Mridi  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  Icind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  made  the  following 
analysis  of  these  changes: 

1.  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  The  proposed  amendment 
does  not  involve  a  significant  increase 
in  the  probabihty  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  Technical  Specifications  does  not 
affect  plant  operation.  As  in  the  past, 
the  NRC  will  continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  The  Code  of  Federal 
Regulations,  Title  la  Part  5034(b)(6)(i) 
requires  that  the  Ucensee's 
organizational  structure.  responsibiUties 
and  authorities,  and  personnel 
qualification  requirements  be  included 
in  the  Final  Safety  Analysis  Report 
(FSAR).  As  required  by  10  CFR  50.71(e). 
the  Authority  submits  annual  updates  to 
the  FSAR.  Chapter  12  of  the  IP-3  FSAR 
provides  a  description  of  the 
organization,  and  organization  charts  to 
the  same  level  of  detail  as  currently 
exists  in  the  Technical  Specifications 
have  been  included  via  the  1988  IP-3 
FSAR  Update. 

2.  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

Response:  The  proposed  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  that 
previously  evaluated  because  the 
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propoMd  changet  do  not  involve  any 
physical  alterationt  of  plant 
configuration  or  change*  to  setpointa  or 
operating  parameters. 

3.  Does  the  proposed  amendment 
involve  significant  reduction  in  a  margin 
of  safety? 

Response:  The  proposed  amendment 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  Throiq^  the 
Authority's  Quality  Assurance  program 
and  its  commitment  to  maintain  only 
qualified  personnel  in  positions  of 
responsibility,  it  is  assured  that  safety 
functions  performed  by  the  onsite  and 
the  corporate  organizations  will 
continue  to  be  performed  at  a  high  level 
of  competence.  Based  on  the  above,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  haxards  consideration. 

Local  Public  Document  Room 
/ocation:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains.  New 
York  10801. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  10  Ck>lumbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra.  Director. 

Public  Service  Electiic  ft  Gas  Company. 
Docket  Nos.  58-272  and  50-Sll.  Salem 
Generating  Statkio.  Unit  Noa.  1  and  2, 
Salem  County.  New  fersey 

Date  of  amendment  request-  hue  23, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  change 
surveillance  requirements  4.1.3.4  and 
4.1.3.5  to  eliminate  the  requirement  to 
verify  shutdown  rod  and  control  bank 
rod  positions  within  one  hour  after  rod 
motion.  Also,  a  footnote  would  be  added 
to  clarify  that  Surveillance  Requirement 
4.1.3.4a  is  applicable  prior  to 
withdra%ving  control  banks  in 
preparation  for  entering  Mode  2 
(Startup). 

505/5  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  defemiining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  5052.  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  proposes  to  correct  an 
error  in  Surveillance  Requirement  4.1.3.4 


and  4.1  JJ  that  requires  shutdown  rod 
positions  and  oootrol  bank  rod  positions 
be  verified  vvithin  one  hour  of  rod 
motioo.  In  additiog  a  footnote  would  be 
added  to  Technical  Specification  3.1.3.4 
clarifying  that  Surveillance  Requirement 
4.1  J.4a  is  applicable  while  in  Mode  3 
and  preparing  to  enter  Mode  2 
withdrawal  of  the  control  banks. 

The  licensee  has  provided  an  analysis 
as  follows: 

The  proposed  change*  to  Technical 
Specifications  3/4.1J.4  and  3/4.1.S.3  for  both 
Salem  1  and  2  do  not 

(1)  Involve  a  tignificant  increase  in  the 
protMbility  or  consequences  of  an  acddenl 
previously  evaluated.  Verifying  rod  position 
and  rod  position  indicators  on  a  nominal 
basis  of  once  per  12  hours  with  tnore  freqoent 
verificatkai  required  if  an  automatic 
nMoitoring  channel  is  inoperable  is 
acceptable  as  per  the  basis  of  these 
Tedmical  Spedficatioa  Surveillance  (SIC). 
The  bases  stale  that  the  verification 
freqeendes  are  adequate  for  assuring  that  the 
applicable  LCX)'s  are  satisfied. 

The  change  does  not  alter  the  use  of  the 
rod  control  system  and  operation  of  the  plant 
would  remain  ttte  same.  The  operation  of  the 
rods  will  (till  be  consistent  «hth  present 
criteria  which  has  been  establiahed  and 
considered  in  tJie  consequences  of  the 
accidents  already  evaluated. 

(Z)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  {rom  an  accident 
previously  evaluated.  The  requested  change 
does  not  alter  the  surveillances  in  any  way 
which  is  outside  the  scope  of  the  intent 
indicated  in  the  bases  of  the  Salem  and 
Westinghouse  Standard  Technical 
Specificatioo  Surveillances.  The  revised 
surveillance  will  contiiuie  to  assure  that  the 
applicable  LCO's  are  satisfied  and  will  be 
consistent  with  other  Westinghouse  designed 
plants.  The  operation  of  the  rod  control 
system  will  not  change  and  therefore,  no  new 
or  different  kinds  of  accidents  can  be  created. 

(3)  involve  a  significant  reductioa  in  a 
margla  of  safely.  The  change  in  the 
surveillaace  requirement  does  not  affect  the 
operation  of  the  rod  control  system  in  any 
way.  The  change  only  affecU  tlie  frequency 
that  the  position  of  the  rods  are  documented. 
Independent  of  the  requirement  for 
verification  of  rod  position  once  every  12 
hour*,  the  operators  have  continuous  display 
of  rod  position*.  Since  the  proposed  change 
does  not  affect  the  minimum  surveillance 
frequency  of  12  hour*  as  supported  in  the 
bases,  the  change  does  not  reduce  the  margin 
of  safety. 

We  have  reviewed  the  licensee's 
determinations  and  agree  with  them. 
Based  on  the  above  discussion,  the  staff 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  PubUc  Library.  112 
West  Broadway.  Salem.  New  jersey 
08079. 

Attorney  for  licensee:  Mark  J. 
Wetteriiahn.  Esquire.  Conner  and 


Wetterfaahn.  Suite  106a  1747 
Pennsylvania  Avenue.  NW., 
Washington.  DC  2000& 

NRC  Project  Director  Walter  R. 
Butler. 


Tennessee  VaDay  AiHfaotity.  Dodiets 
No*.  8t-2St,  59-aM  and  Bl  IM,  Browns 
Ferry  Nadaar  Pint.  Uaita  1, 2  and  3. 
Limeateae  Coaaty,  Alabama 

Date  of  amendment  requests:  October 
24. 1988  (TS  258). 

Description  of  amendment  requests: 
The  proposed  amendments  would         > 
change  the  expiration  date*  for  the 
Operating  License  DPR-33  (Unit  1)  from 
May  la  2007  to  December  2a  2013.  for 
Operating  License  DPR-52  (Unit  2)  bom 
May  la  2007  to  June  28.  2014.  and  for 
Operating  License  DPR-ee  (Unit  3)  from 
July  31.  2008  to  July  2,  2016. 

The  current  operating  license 
expiration  dates  are  40  years  from  the 
date  of  issuance  of  the  construction 
permiU  (May  la  1967  for  UniU  1  and  2 
and  July  31. 1968  for  Unit  3).  Because  of 
the  time  required  between  the  issuance 
of  the  construction  permits  and  the  full- 
power  operating  licenses  the  effective 
period  for  the  operating  licenses  is 
approximately  33  years. 

The  licensee's  application  requests  a 
40  year  operating  Ucense  term  from  the 
date  of  issuance  of  initial  operating 
license  for  all  the  three  units  because 
the  units  were  designed  and  constructed 
on  the  basis  of  40  years  of  plant 
operation.  Although  this  does  not  mean 
that  some  components  will  not  wear  out 
during  the  plant  lifetime,  design  features 
were  incorporated  which  maximize  the 
inspectabiUty  of  structures,  systems,  and 
equipment  Surveillance  and 
maintenance  practices  which  have  been 
implemented  in  accordance  with  the 
American  Society  of  Mechanical 
Engineers  Code  and  technical 
specifications  provide  assurance  that 
any  unexpected  degradation  in  plant 
equipment  will  be  identified  and 
corrected. 

The  original  design  of  the  reactor 
pressure  vessel  (RPV)  and  associated 
internals  considered  the  effects  of  40 
years  of  operation  within  the  cyclic 
limits  given  in  the  Browns  Ferry  Final 
Safety  Analysis  Report  (Section  4.2). 
Those  cyclic  limits  equate  to  40  years  of 
operation  at  full  power  with  a  plant 
capacity  factor  of  80%  (te..  32  effective 
full  power  years),  including  expected 
operational  and  thermal  transients.  In 
addition,  the  RVP  stress  analyses 
include  appropriate  consideration  of 
thermal  transient  and  fatigue  effects 
which  may  be  expected  during  the 
extended  period  of  operation. 
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Aging  analyses  are  being  performed 
for  all  safety-related  electrical 
equipment  within  the  scope  of  10  CFR 
50.49.  "Environmental  Qualification  of 
Electrical  Equipment  Important  to  Safety 
for  Nuclear  Power  Plants."  The  qualified 
life  of  the  equipment  or  component  will 
be  incorporated  within  Browns  Ferry 
maintenance  and  replacement  practices 
to  ensure  that  the  subject  safety-related 
electrical  equipment  remains  qualified 
and  available  to  perform  its  intended 
safety  function  regardless  of  the  overall 
age  of  the  plant. 

^05/5  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis. 

1.  The  proposed  change  doe*  not  involve  a 
significant  increase  in  the  protwbility  or 
consequence  of  an  accident  previously 
evaluated.  This  change  does  not  involve  any 
changes  to  the  design  or  operation  of  BFN. 
Therefore,  no  change  will  be  made  that  could 
alter  postulated  scenarios  regarding  accident 
initiation  or  response.  In  addition  this 
proposed  amendment  does  not  require  any 
changes  to  the  safety  analysis.  There  are  no 
modifications  to  the  facility  procedures  or 
technical  specifications.  Existing 
surveillance,  in8[>ection.  testing,  and 
maintenance  practices  provide  assurance 
that  degradation  in  plant  equipment, 
structures,  or  components  will  be  identified 
and  corrected  as  necessary  throughout  the 
life  of  the  facility.  The  operation  of  BFN  in 
accordance  with  the  existing  programs  will 
ensure  that  plant  operation  will  be  bounded 
by  the  BFN  Final  Safety  Analysis  Report 
(FSAR)  and  Final  Environmental  Statement 
as  amendment. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated.  This 
amendment  does  not  involve  any  change  to 
the  physical  structure  or  any  of  the 
components  or  systems  of  the  plant.  This 
proposed  change  is  administrative  in  nature 
and  does  not  exceed  any  of  the  analysis  as 
evaluated  in  the  BFN  FSAR. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  There  are  no  changes  in  the  design, 
design  l>asis.  or  operation  of  the  facility.  This 
change  does  not  require  any  technical 
specification  changes.  Existing  surveillance, 
inspection,  testing  and  maintenance 
programs  will  provide  assurance  that 
degradation  of  equipment,  structures  or 
components  will  be  identified  and  corrected 
throughout  the  lifetime  of  the  facihty.  These 
practices  will  l>e  maintained  throughout  tlie 


operating  life  of  BFN  and  therefore  assuring 
that  there  will  not  be  any  significant 
reduction  in  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street  Athens.  Alabama,  35611. 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant  Units  1  and  2,  Hamilton 
County,  Toinessee 

Date  of  amendment  requests: 
December  6. 1988  (TS  88-26). 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN)  UniU  1  and  2 
Technical  Specifications  (TS).  The 
changes  are  to  add  a  footnote  to  limiting 
condition  for  operation  (LCO)  3.4.2  for 
the  reactor  coolant  system  (RCS)  safety 
valves  for  both  units.  The  footnote 
would  allow  all  three  safety  valves  to  be 
tested  at  the  same  time  provided  the 
valves  are  removed  and  the  hole  in  the 
system  is  covered  by  a  non-pressure- 
retaining  membrane. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
on  the  proposed  TS  changes  in  its 
submittal: 

LCO  3.4.2  requires  at  least  one  pressurizer 
code  safety  valve  to  be  operable  during 
modes  4  and  5  (shutdown  conditions).  The 
t>asis  for  this  requirement  ensures  adequate 
relief  capacity  for  any  overpressure  condition 
that  could  occur  during  shutdown.  However, 
the  actual  wording  of  the  LCO  prevents  full 
valve  testing  if  all  three  valves  are  to  t>e 
tested  at  the  same  time. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed  technical 
specification  cliange  and  has  determined  that 


it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  intent  of  the  LCO 
has  not  been  changed.  Pressure  relief 
capabilities  for  overpressure  protection  still 
exist  The  proposed  change  simply  allows  for 
more  efficient  testing  technique*. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  No  hardware  changes  or 
operating  changes  are  being  made.  The 
valves  will  still  be  tested  in  accordance  with 
ASME  section  XI. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  removal  of  all  three 
safety  valves  at  the  same  time  does  not 
reduce  the  pressure  relief  capabilities:  thus, 
the  margin  of  safety  is  not  changed. 

The  staff  has  reviewed  the  hcensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  "Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  'Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  5&-328,  Sequoyah 
Nuclear  Plant  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  requests: 
December  6. 1988  (TS  88-29). 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
prof>oses  to  modify  the  Sequoyah 
Nuclear  Plant  Units  1  and  2  Technical 
Specifications  (TS).  The  changes  are  to 
delete  surveillance  requirement  (SR) 
4.4.3.2.3  for  the  pressurizer  power- 
operated  relief  valves  (PORVs)  and 
associated  block  valves.  This  SR 
demonstrates  the  operabiiity  of  the 
emergency  pwwer  supply  for  these 
valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
on  the  proposed  TS  change  in  its 
submittal: 

The  pressurizer  PORVs  have  been  changed 
from  air-operated  to  solenoid  operated  valve* 
in  order  to  meet  requirements  of  NUREG- 
0737.  The  PORVs  are  now  permanently 
aligned  to  the  125-volt  (V)  direct  current  (dc) 
vital  lottery  boards,  which  are  the 
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emergency  power  supply.  Therefore,  no 
transfer  is  required  to  demonstrate 
operability  of  the  emergency  power  supply. 

The  block  valves  are  motor-operated 
valves  (MOVs)  powered  from  the  480-V 
reactor  MOV  boards,  which  are  powered  by 
the  shutdown  boards.  The  emergency  power 
transfer  is  performed  at  the  feed  to  the  6.9- 
kilovolt  (kV)  shutdown  boards  by  transfer 
from  offsite  power  to  the  diesel  generators 
(DCs).  Emergency  power  supply  operability 
to  the  shutdown  boards  is  accomplished  by 
SR  4.&1.1.2.  Thus,  the  requirements  for  block 
valve  operation  provides  no  additional 
assurance  of  emergency  power  supply 
operability. 

The  Commission  has  provided 

Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration. 

Therefore,  in  accordance  with  10  CFR 
50.91  and  10  CFR  50.92.  the  licensee  has 
performed  and  provided  the  following 
analysis: 

TVA  has  evaluated  the  proposed  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  S0.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  pressurizer  PORVs 
are  designed  to  limit  pressurizer  pressure  and 
prevent  the  undesirable  opening  of  the  safety 
valves.  The  PORVs  are  also  useid  for 
automatic  and  manual  pressure  control.  The 
FSAR  [Sequoyah  Fmal  Safety  Analysis 
Report]  analysis  for  overpressure  protection 
assumes  that  the  PORVs  do  not  actuate.  The 
steam  generator  safety  valves  and 
pressurizer  safety  valves  provide  the  required 
pressure  relief.  However,  the  FSAR  accident 
analysis  for  a  steam  generator  tube  rupture 
does  rely  oo  the  PORVs  for  prsssure 
reductions. 

The  intent  of  the  subject  SR  for  the  P(^Vs 
and  associated  block  valves  is  to 
demonstrate  operability  of  the  emergency 
power  supply.  Because  power  supply 
operability  for  these  valves  is  included  in 
other  SRs  with  equal  time  interval 
requirements,  no  additional  operability 
assurance  is  gained  by  this  redundant  testing. 
Existing  SRs  for  the  PORVs  and  block  valves, 
along  with  the  existing  SRs  for  emergency 
power  supplies,  provide  adequate  assurance 
of  valve  capability  to  functionally  control 
pressure.  Thus,  the  proposed  change  does  not 
affect  the  prot>ability  or  consequences  of  an 
accident  previously  analyzed. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  deletion  of  the 
subject  SR  does  not  require  any  hardware 
changes  nor  any  change  to  the  operating 
procedures.  This  change  simply  removes  an 


unnecessary  operator  burden  during 
performances  of  the  DC  test  sequences  and 
avoids  any  potential  confusion  about  the 
intent  of  the  requirement.  Thus,  the 
poMibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  intended  design  and 
operation  of  the  PORVs  and  block  valves 
have  not  been  changed.  Appropriate  testing 
of  the  valves  and  power  supplies  still  exists. 
Thus,  the  margin  of  safety  has  not  been 
changed. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
applicabon  for  amendments  involves  no 
significant  hazards  consideratioiu. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  "reimessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director.  Suzanne 
Black. 

Union  Electric  Company,  Docket  No.  5fr- 
483,  Callaway  Plant,  Unit  1.  Callaway 
County,  MiswMiri 

Dote  of  application  for  amendment 
December  16, 1988. 

Brief  description  of  amendment  The 
proposed  amendment  would  revise 
Technical  Specification  5.3.2  to  allow 
the  use  of  hafnium,  silver-indium- 
cadmium  (Ag-In-Cd),  or  a  mixture  of 
both  types  as  the  absorber  material  in 
rod  cluster  control  assemblies  (RCCA). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Conunission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (l)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  ht)m 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
follo%iring  analysis  of  no  significant 
hazards  consideratioiu  using  the 
Commission's  standards. 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated.  This  license 
amendment  request  will  allow  the  use  of 


Ag-ln-Cd  in  RCCA's  at  Callaway  Plant. 
These  RCCA's  will  meet  the  same 
mechanical  nuclear,  and  thermal 
hydraulic  limits  as  originally  approved 
for  hafiiium  RCCA's  and  described  in 
FSAR  Chapter  4. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated.  As  discussed  above,  RCCA's 
with  Ag-In-Cd  absorber  material 
satisfies  the  same  design  limits  as  an 
original  RCCA. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety.  As  discussed  above,  the  use  of 
RCCA's  with  Ag-In-Cd  absorber 
material  will  not  result  in  an  existing 
design  limit  being  exceeded. 

Based  on  the  previous  discussions,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  does  not  involve  a  reduction 
in  the  required  margin  of  safety.  The 
staff  has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  The  staff,  therefore, 
proposes  to  determine  that  the  licensee's 
request  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton. 
Missouri  65251  and  the  )ohn  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street  NW., 
Washington,  DC.  20037. 

NRC  Project  Director.  John  N. 
Hannon. 

Vennoot  Yankee  Nuclear  Power 
Corporatkin,  Docket  No.  50-271. 
Vermont  Yankee  Nudear  Power  Station. 
Vernon.  VerouHit 

Date  of  application  for  amendment. 
November  30, 1988. 

Description  of  amendment  request. 
Amendment  would  revise  the  fuel 
cladding  integrity  safety  limit  (FCISL)  in 
the  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  signfiicant  hazards 
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considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (2)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee's  analyses  contained  in 
the  November  30, 1988  letter  states  the 
following: 

Three  standards  defined  in  10  CFR  50.92 
are  used  to  arrive  at  a  determination  thai  this 
request  for  amendment  involves  no 
significant  hazards  considerations.  The 
discussion  below  addresses  these  three 
standards  and  demonstrates  that  operating 
the  facility  in  accordance  with  this  proposed 
change  involves  no  significant  hazards 
considerations. 

1.  The  proposed  changes  will  not  involve 
any  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  No  changes  are  being  made  to  the 
facility  or  its  equipment  so  there  is  no 
increase  of  the  probability  of  any  previously 
analyzed  event. 

For  the  P8X8R.  BPBX8R,  GE8X8E,  or 
GE8X8EB  with  R  factors  [greater  than]  1.04. 
the  1.04  FCISL  provides  the  same  degree  of 
assurance  for  fuel  cladding  integrity  during 
an  abnormal  event  as  the  1.07  FQSL  does  for 
all  other  core  loadings  (See  NRC  SER  of 
December  27, 1987).  Since  Vermont  Yankee 
uses  and  will  install  these  CE  fuel  types  in 
future  reloads,  the  use  of  the  1.04  FCISL  does 
not  increase  the  consequences  of  any  event 
previously  analyzed. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  since  the  facility  is  not  l>eing 
changed. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  use  of  1.04  ^s  the  minimum  critical  power 
ratio  FCISL  reflects  the  utilizaUon  of  current 
GE  fuel  designs  and  does  provide  the  same 
margin  of  safety  as  1X17  does  with  the  older 
GE  fuel  types  as  discussed  in  the  SER 
included  with  the  NRC  letter  to  General 
Electric  Company,  dated  December  27, 1967. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it.  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  listed  in  10 
CFR  50.92.  Based  on  that  conclusion,  the 
staff  proposes  to  make  a  no  significant 
hazards  consideration  determination. 

Local  Public  Document  Room 
Location:  Brooks  Memorial  Library,  224 
Main  Street  Brattleboro.  Vermont  05301. 

Attorney  for  licensee:  John  A. 
Ritscher,  Esq.,  Ropes  &  Gray,  225 
Franklin  Street  Boston,  Massachusetts 
02110. 

NRC  Project  Director.  Richard  R 
Wessman.  Director. 


PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERA-nON  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  DETERMINA'HON 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  hsts  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Mimicipal  Electric 
Authority  of  Georgia,  Qty  of  Dalton, 
Georgia.  Docket  Na  50-424.  Vogtle 
Electric  Generating  Plant,  Unit  1.  Burke 
County.  Georgia 

Date  of  amendment  request 
December  6, 1988. 

Description  of  amendment  request 

The  proposed  amendment  would 
revise  Technical  Specification 
requirements  for  the  Control  Room 
Emergency  Filtration  System  and  its 
associated  actuation  instrumentation  to 
reflect  the  control  room  configuration  for 
two-tmit  operation. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  16, 
1988  (53  FR  50606). 

Expiration  date  of  individual  notice: 
January  17. 1989. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street  Waynesboro.  Georgia 
30830. 

Georgia  Power  Company.  Oglethorpe 
Poww  Corporation,  Municipal  Electric 
Authority  of  Georgia,  Qty  of  Dalton, 
Georgia,  Docket  Na  50-424,  \ogi\it 
Electric  Generating  Plant  Unit  1.  Burke 
County,  Georgia 

Date  of  amendment  request 
December  6, 198& 

Description  of  amendment  request 
The  proposed  amendment  revise 
Technical  Specification  sections  which 
would  require  that  diesel  generator 
voltage  be  within  a  specified  range 
during  surveillance  testing. 

Date  of  publication  of  individual 
notice  in  Federal  Register.  December  15, 
1988  (53  FR  50480). 


Expiration  date  of  individual  notice: 
January  17, 1989. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Geor^,  Docket  No.  50-'124,  Vogtle 
Electric  Generating  Plant  Unit  1,  Burke 
County,  Georgia 

Date  of  amendment  request 
December  12, 1988. 

Description  of  amendment  request 
The  proposed  amendment  would  replace 
the  Unit  1  Technical  Specifications  with 
combined  Technical  Specifications  for 
Units  1  and  2. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  27, 
1988  (53  FR  52266) 

Expiration  date  of  individual  notice: 
January  26, 1989. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street  Waynesboro,  Georgia 
30830. 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Cieek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  amendment  request  October 
26,1988. 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  revise  the  spent  fuel  storage 
capacity  limitation  presently  stated  in 
the  Technical  Specifications  (TSs), 
Design  Features  Section  5.6.3.  to  read, 
'The  S|}ent  fuel  storage  pool  shall  be 
limited  to  a  storage  capacity  of  no  more 
than  1290  fuel  assemblies." 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  12, 
1988  (S3  FR  49945)  ! 

Expiration  date  of  individual  notice: 
January  11, 1988. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  pubHcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
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Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22  Therefore,  pursuant  to 
10  CFR  51.22(b].  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
N.W..  Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC.  20555.  Attention:  Director.  Division 
of  Reactor  Projects. 

Arkansas  Po%v«f  ft  Light  Company. 
Docket  No.  50-313,  AHiansas  Nuclear 
One,  Unit  1.  Pope  County.  Arkansas 

Dale  of  amendment  request-  July  20. 
1968 

Brief  description  of  amendment-  The 
amendment  revised  the  Technical 
Specifications  to  specifically  provide  for 
a  1  gallon  per  minute  limit  on  primary- 
to-secondary  leak  rate  (total  steam 
generator  lube  leakage). 

Date  of  issuance:  December  15,  1988. 

Effective  date:  December  15. 1988. 

Amendment  Noj  115. 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Ragistar  September  7. 1968  (53  FR 
34601).  The  Commission's  related 
evaluation  of  the  amendment  is 


contained  in  a  Safety  Evaluation  dated 
December  15. 196& 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318,  Calveri 
Cliffs  Nudear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
)une  16. 1988,  as  supplemented  on 
November  29. 1988. 

Brief  description  of  amendments:  The 
proposed  Technical  Specification  (TS) 
amendments  added  the  definition. 
"Refueling  Interval — At  least  once  per 
24  months. "  to  Table  1.2  of  the  Units  1 
and  2  TS  Definition  1.22,  "Frequency 
Notation." 

Date  of  issuance:  December  21. 1988. 

Effective  date:  December  21. 1988. 

Amendment  Nos.:  133  and  114. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19. 1988  (53  FR  40982). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  21. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Carolina  Power  ft  Light  Company,  at  aL, 
Docket  Na  50-325,  Brunswick  Steam 
Electric  Plant.  Unit  1.  Brunswick  County, 
North  Carolina 

Date  of  application  for  amendment 
June  27. 1988. 

Brief  description  of  amendment- T^e 
amendment  changes  the  Technical 
Specifications  (TS)  Tables  3.3.5.6-1. 
3.3.5.6-2  and  4.3.5.6-1  to  replace 
instrument  tag  number  TS-CR-863  tvith 
T&-CIT-863-3.  The  change  reflects  an 
upgrading  of  instrumentation  during  a 
planned  plant  modification. 

Date  of  issuance:  December  20, 198& 

Effective  date:  December  20, 196a 

Amendment  No.:  120. 

Facility  Operating  License  No.  DPR- 
71:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  16. 1988  (53  FR 
46139).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  2a  196a 

No  significant  hazards  consideration 
comments  received:  Na 


Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

Carolina  Power  ft  Light  Company,  et  al.. 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  1,  Brunswick  County, 
North  Carolina 

Date  of  application  for  amendment 
June  9, 198a 

Brief  description  of  amendment:  The 
amendment  revises  "rechnical 
Specification  (TS)  Tables  3.3.5.2-1  and 
4.3.5.2-1  to  reflect  changed  equipment 
numbers  to  comply  with  10  CFR  Part  50. 
Appendix  R.  Section  III.G.  Alternative 
Shutdown  Capabilities. 

Date  of  issuance:  December  20. 198a 

Effective  date:  December  20, 1988. 

Amendment  No.:  121. 

Facility  Operating  License  No.  DPR- 
71:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  la  1988  (53  FR 
46138).  The  Conmiission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  20, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-456  and  50-457, 
Braidwood  Station.  Units  1  and  2,  Ogle 
County,  Illinois 

Date  of  application  for  amendments: 
November  2a  1986  and  January  14. 198a 

Brief  description  of  amendments: 
These  amendments  modified  paragraph 
2.F  of  License  Nos.  NPF-72  and  NPF-77 
to  require  compliance  with  the  revised 
Physical  Security  Plan.  This  plan  was 
updated  to  conform  to  the  latest 
requirements  of  10  CFR  73.55.  Consistent 
with  the  provision  of  10  CFR  73.55, 
search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment 

Date  of  issuance:  December  19, 198a 

Effective  date:  December  19. 198a 

Amendment  Nos.:  13,  la 

Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77.  The  amendments 
revised  the  Technical  Specification. 

Date  of  initial  notice  in  Federal 
Register  November  la  1968  (53  FR 
46130)  and  a  Safeguards  Evaluation 
Report  dated  December  19. 198a  The 
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Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter-to 
Commonwealth  Edison  Company  dated 
December  19. 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481.  _ 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant  Middlesex  County 
Connecticut;  and  Northeast  Nuclear 
Energy  Company,  et  aL.  Docket  Nos.  50- 
245  and  50-338,  Millstone  Nuclear  Power 
Station,  Unit  Nos.  1  and  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendments: 
February  17, 198a 

Brief  description  of  amendments:  The 
Technical  Specification  changes  concern 
the  requirements  for  the  minimum  shift 
crew  composition  to  recognize  the 
acceptability  of  the  use  of  qualified 
individuals  in  the  dual-role  of  senior 
reactor  operator/shift  technical  advisor 
position. 

Date  of  issuance:  December  19. 198a 

Effective  date:  December  19. 198a 

Amendment  Nos.:  lia  27. 136. 

Facility  Operating  License  Nos.  DPR- 
61,  DPR-21  andOPRSS.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7, 1988  (53  FR 
34602).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19. 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middletown.  Connecticut  and 
Waterford  Public  Library  49  Rope  Ferry 
Road.  Waterford.  Connecticut  06385. 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  7. 198a 

Brief  description  of  amendments:  The 
amendments  modified  Section  6.2. 
"Organization"  of  the  Technical 
Specifications  to  delete  the  offsite  and 
onsite  organization  charts. 

Date  of  issuance:  December  2a  19Ba 

Effective  date:  December  20, 1988. 

Amendment  Nos.:  56  and  49. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  la  1988  (53  FR 
46143).  The  Commission's  related 


evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  20. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company,  et  aL,  Docket 
No.  50-414,  Catawba  Nuclear  Station. 
Unit  2,  York  County.  South  Carolina 

Date  of  application  for  amendment 
September  14, 1988. 

Brief  description  of  amendment  The 
amendment  revised  license  condition 
2.C.(8](b)  to  allow  an  extension  of  time 
for  resolution  of  the  Safety  Parameter 
Display  System  issue. 

Date  of  issuance:  December  2a  1988. 

Effective  date:  December  2a  1988. 

Amendment  No.:  50. 

Facility  Operating  License  Nos.  NPF- 
52.  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register.  October  19. 1988  (53  FH  40964). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  2a  198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duquesne  light  Company.  Docket  No. 
50-412,  Beaver  Valley  Power  Station. 
Unit  No.  2,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment 
October  24, 1968,  and  supplemented  by 
letter  dated  November  3, 1988. 

Brief  description  of  amendment-  The 
amendment  revises  the  schedules  of  a 
number  of  18-month  surveillances  to 
permit  performance  of  these 
surveillances  to  be  postponed  to  the  first 
refueling  outage. 

Date  of  issuance:  December  19, 1988. 

Effective  date:  December  19, 1988. 

Amendment  No.:  10. 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  la  1988  (53  FR 
46144).  The  November  3, 1988  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
determination  of  the  initial  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  19, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 


663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 

Duquesne  Light  Company,  Docket  No. 
50-334  and  50-412.  Beaver  Valley  Power 
Station,  Unit  No.  1  and  2,  Shippingport 
Pennsylvania. 

Date  of  application  for  amendment: 
January  27. 1988  and  revised  by  letter 
dated  July  26. 198a 

Brief  description  of  amendment.  The 
amendments  clarify  several  action 
statements  regarding  reactor  trip 
breakers  in  Table  3.3-1  of  the  Technical 
Specifications  of  each  unit. 

Date  of  issuance:  December  19. 198a 

Effective  date:  December  19, 198a 

Amendment  No.:  134  for  Unit  1. 11  for 
Unit  2. 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7. 1988  (53  FR 
34603).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19, 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St 
Lucie  Plant  Unit  Nos.  1  and  2,  St  Lucie 
County,  Florida. 

Date  of  application  for  amendments: 
June  23. 198a 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specification  4.ai.2.  "Containment 
Leakage"  by  deleting  the  reference  to 
ANSI/ANS  Standard  N45.4-1972.  This 
change  allows  for  use  of  the  "mass 
point"  method,  which  is  described  in 
ANSI/ANS  Standard  56.8-1981  (revised 
1987),  for  determination  of  containment 
leakage  rates. 

Date  of  Issuance:  December  19. 198a 

Effective  Date:  December  19. 1988. 

Amendment  Nos.:  99  and  37. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-1&  Amendments  revised 
the  Technical  Specifications. 

Dale  of  initial  notice  in  Federal 
Register  August  10. 1988  (53  FR  30132). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  19. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia,  Avenue,  Ft 
Pierce.  Florida  33450. 
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Florida  Power  and  Light  Company,  et 
ai.  Docket  No.  50-389.  St.  Lucie  Plant. 
Unit  No.  2.  SL  Lucie  County.  Florida. 

Date  of  application  for  amendment- 
October  2a  1988,  as  supplemented 
November  21. 1968. 

Brief  description  of  amendment-  The 
amendment  changed  the  control  element 
assembly  maximum  drop  time  from  2.7 
seconds  to  3.1  seconds. 

Date  of  Issuance:  December  19, 1988. 

Effective  Date:  December  19. 1988. 

Amendment  No.:  38. 

Facility  Operating  License  No.  NPF- 
18:  Amendment  revised  the  Technical 
Speciflcations. 

Date  of  initial  notice  in  Federal 
RagUtar  November  16. 1988  (53  FR 
46144).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19. 198&  The  November  21. 
1988  letter  provided  supplemental 
information  which  did  not  alter  the 
•tafTs  initial  determination  of  no 
significant  hazards  consideration. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue.  Ft. 
Pierce.  Florida. 

Illinois  Power  Company.  Docket  Na  5>- 
481.  CUntoo  Power  Statioii,  Unit  1. 
DeWitt  County.  Illinois 

Date  of  application  for  amendment- 
September  23. 1968. 

Description  of  amendment  request- 
The  proposed  revision  will  change  the 
number  of  gallons  of  fuel  oil  specified 
for  the  Division  0  diesel  generator  (IB). 

Date  of  issuance:  December  19, 1988. 

Effective  date:  December  19, 1988. 

Amendment  No.:  13. 

Facility  Operating  License  No.  NPF- 
82.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  16. 1988  (33  FR 
46146).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19, 1988. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Publie 
Library,  120  West  Johnson  Street 
Clinton.  Illinois  61727. 

nUnoia  Power  Company.  Docket  No.  S»- 
4n,  Ointon  Power  Station,  Unit  1. 
DaWitt  County.  Ulinoia 

Date  of  application  for  amendment 
October  3a  1987. 

Description  of  amendment  request- 
Tlie  proposed  change  will  correct 
typographical  errors  and  clarify  existing 
requirements. 


Date  of  issuance:  December  21. 1988. 

Effective  date:  December  21, 198a 

Amendment  No.:  14. 

Facility  Operating  License  Na  NPF- 
82.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27. 1968  (53  FR  2319). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  21, 196a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Dlinois  61727. 

nUnoia  Power  Company,  Docket  No.  50- 
461.  CUntoo  Power  SUtkm.  Unit  1. 
DeWitt  County.  Illinois 

Date  of  application  for  amendment- 
October  3a  1987. 

Description  of  amendment  request 
The  proposed  change  will  correct 
typographical  errors. 

Date  of  issuance:  December  29. 196a 

Effective  date:  December  29, 196a 

Amendment  No.:  15. 

Facility  Operating  License  No.  NPF- 
82.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27. 1988  (53  FR  2319). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  29. 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street, 
Clinton.  Illinois  61727. 

NRC  Project  Director  Daniel  R. 
MuUer 

niinoia  Powrer  Company.  Docket  No.  50- 
481.  CUntoo  Power  Sutioo.  Unit  1. 
DeWitt  County.  IlUnois 

Date  of  application  for  amendment- 
October  3a  1987. 

Description  of  amendment  request 
The  proposed  change  will  clarify  part 
"a"  and  "b"  of  Action  70  for  Technical 
Specification  Table  3.3.7.1-1. 

Date  of  issuance:  December  29. 198a 

Effective  date:  December  29. 198a 

Amendment  No.:  la 

Facility  derating  License  No.  NPF- 
82  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27, 1968  (53  FR  2318). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  29, 198a 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Long  Island  Lighting  Company.  Docket 
No.  S0-S22.  Shoreham  Nuclear  Power 
Station.  Suffolk  County.  New  York 

Date  of  application  for  amendment 
October  14, 1987. 

Brief  description  of  amendment  This 
amendment  changed  the  operating 
license  and  the  Technical  Specifications 
to  correct  a  typographical  error  in 
Operating  License  NPF-36  on  page  a 
subparagraph  (8),  to  make  the  reference 
to  10  CFR  50.59  read  10  CFR  50.49. 
correct  a  valve  designation,  and  correct 
a  report  title. 

D>ate  of  issuance:  December  la  198a 

Effective  date:  December  la  196a 

Amendment  Noj  11. 

Facility  Operating  License  No.  NPF~ 
38  This  amendment  revised  the 
Technical  Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register  December  2. 1987  (52  FR 
45888).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  la  196a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Shoreham-Wading  River  Public 
Library,  Route  2SA.  Shoreham.  New 
York  11786-0697. 

Misaiaaippi  Power  h  Light  Company. 
System  Energy  Resources,  Inc.  South 
Misrisaippi  Electric  Power  Assodatioo. 
Docket  No.  50-4ia  Grand  Gulf  Nuclear 
Station.  Unit  1.  Claibome  County, 
Mississippi 

Date  of  application  for  amendment 
October  19. 196a  as  supplemented 
October  31, 196a  November  11. 1968  and 
December  7. 1968. 

Brief  description  of  amendment  The 
amendment  adds  a  license  condition 
authorizing  the  sale  and  leaseback  by 
System  Energy  Resources,  Inc.  of  a 
portion  of  its  90  percent  ownership 
interest  in  Grand  Gulf  Nuclear  Station. 
Unitl. 

Date  of  issuance:  December  19. 196a 

Effective  date:  December  19. 196a      i 

Amendment  No.:  54. 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revises  the  License. 

Date  of  initial  notice  in  Federal 
Register  November  la  1988  (53  FR 
46148).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19. 196a 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Northeast  Nuclear  Energy  Company,  et 
aL.  Docket  No.  50-338,  Millstone 
Nuclear  Power  Station.  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment 
September  20, 1968. 

Brief  description  of  amendment  The 
change  modified  the  Technical 
Specifications  (TS)  as  follows:  (1)  the 
maximum  linear  heat  rate  shown  in  TS 
Figure  3.2.1  was  reduced  from  15.6  to 
14.0  Kw/ft,  and  (2)  a  factor  of  1.115  was 
apphed  to  the  total  planar  radial 
peaking  factor  for  reactor  operation 
during  Cycle  9  beyond  a  core  average 
bumup  of  laOOO  MWD/MTU. 

Date  of  issuance:  December  19, 1988. 

Effective  date:  December  19, 1988. 

Amendment  No.:  137. 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  2, 1968  (53  FR 
44254).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19, 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  Na  50^423,  MiUstone 
Nuclear  Power  Station.  Unit  Na  S.  New 
London  County.  Connecticut 

Date  of  application  for  amendment 
October  5.  lOea 

Brief  description  of  amendment  The 
amendment  changes  Technical 
Specification  (TS)  3/4.1.1.3,  'Moderator 
Temperature  Coefficient."  to  allow  a 
more  negative  moderator  temperature 
coefficient  in  the  Limiting  Condition  for 
Operation,  TS  3.1.1.3b,  and  in  the 
associated  Surveillance  Requirement 
TS  4.1.1.3b. 

Date  of  issuance:  December  2a  1988. 

Effective  date:  December  2a  198a 

Amendment  No.:  29. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  la  1988  (53  FR 
46149).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  20, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  06385. 

Omaha  Public  Power  District  Docket 
Na  50-285.  Fort  Calhoun  Station.  Unit 
No.  1.  Wasliington  County,  Nebraska 

Date  of  amendment  request 
December  2, 198a  as  supplemented 
January  9,  and  September  30, 198a 

Brief  description  of  amendment  This 
amendment  revises  paragraph  3.C  of  the 
license  to  require  compliance  with  the 
amended  Physical  Security  Plan.  This 
plan  was  amended  to  conform  to  the 
requirements  of  10  CFR  73.55.  Consistent 
with  the  provisions  of  10  CFR  73.55, 
search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  December  20, 1988. 

Effective  date:  December  20, 1988. 

Amendment  No.:  lia 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  November  16, 1988  (53  FR 
46149).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safeguards  Evaluation 
Report  dated  December  20, 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street  Omaha.  Nebraska 
68102. 

Pacific  Gas  and  Electric  Company, 
Docket  Noa.  50-275  and  50-323.  DiaUo 
Canyon  Nuclear  Power  Plant  Units  1 
and  2.  San  Luis  Obispo  County. 
CaUfomia 

Date  of  application  for  amendments: 
November  10. 198a 

Brief  description  of  amendments:  The 
amendments  authorize,  for  Unit  1  only, 
an  exception  to  the  requirements  of 
Technical  Specification  4.3.1.1.  Table 
4.3-1.  Item  23,  "Seismic  Trip,"  until  the 
next  refueling  outage  (currently 
scheduled  for  October  1989). 

Date  of  issuance:  December  29. 1988. 

Effective  date:  December  29, 198a 

Amendment  Nos.:  33  and  32. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  2a  1988  (53  FR 
47886).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo.  California  93407. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County.  Pennsylvania 

Date  of  application  for  amendments: 
September  7. 198a 

Brief  description  of  amendments: 
These  amendments  reflect  a 
modification  to  the  diesel  generator 
building  carbon  dioxide  Rre  protection 
system  (CARDOX)  correcting  design 
deficiencies  by  replacing  the  current 
CARDOX  system  controls  and  heat 
detectors  with  seismically  qualified. 
safety  related  components. 

Date  of  issuance:  December  Za  1988 

Effective  date:  December  28. 1988. 

Amendment  Nos.:  137  and  139. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19. 1988  (53  FR  40994). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  2a  1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisbuig, 
Pennsylvania  17128. 

PubUc  Service  Company  of  Colorada 
Docket  Na  50-267.  Fort  St  Vrain 
Nuclear  Generating  Station.  Platteville, 
Colorado 

Date  of  amendment  request  October 
13,196a 

Brief  description  of  amendment  The 
amendment  modified  the  time  allowed 
to  recalibrate  the  linear  power  channels 
following  a  power  reduction.  It  also 
makes  a  minor  editorial  correction. 

Date  of  issuance:  December  23, 1988. 

Effective  date:  December  23, 1988. 

Amendment  No.:  66. 

Facility  Operating  License  No.  DPR- 
34.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  16. 1988  (53  FR 
46154).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  23. 1988. 


fadfl  Reghf  /  VcL  SI  W«.  7  /  Wedneaday.  jMuanr  It.  nei  /  fkMem 


No  aignifioaut  haaanh  eomideraboo 
co/n— ill  nceivmi:  N*. 

Local  PwUic  UbcameBt  Roam 
iocatioirCmBhj  Public  Unrf.  Oty 
Complex  Buiidiag.  Gnriey.  Calondo. 
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PuUfe 
Docket  Nau 
Nuckw 
Colora^ 

Date  of  ameadment  request:  October 
14.1988. 

Brie/f  description  of  amendmentThie 
ameadaKBt  mqtrirad  teatiag  of  tke 
PCRV  overpressure  protectian  eyttem  in 
accordance  with  dw  ASME  Cade. 
Section  XL 

Date  of  issuance:  DeemibetZXWBa. 

Effscttndate:DecBaberZi.Wba. 

AmeM^trmtNa.:V. 

FacHkyOfjeratag  License  No.  DPR- 
34.  Amaadmeat  tevind  the  Tectanical 
Specificatiou. 

Date  of  initiai  aotioe  in  Fadnd 
Refliitar  November  16.  Mae  (S3  FR 
40156).  Tbe  ComauMion's  related 
evaluation  of  tbe  amendmeot  la 
coataiaed  in  a  Safety  Evaluation  dated 
December  23. 198a 

No  aignificant  hazards  ooasideratioa 
comments  received:  No. 

Local  PiUflic  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building.  Greeley.  Colorado. 


UttityDirtM. 
Dadtal  Na  »-312.  Sancho  Saco 
Nuclear  GaneratiaB  Staben.  Sicieiwwin 
County.  CaMlomia 

Date  of  application  for  amendment 
September  19. 1968,  as  supplemented 
November  4. 1988. 

Brief  description  of  amendment  This 
amendment  deletes  the  requirement  to 
perfoia  local  feak  rale  leaU  (LLAT]  on 
the  decay  beat  maaval  and  kigfa 
preaania  lajactioafnNaiaBif  nt 
penetrations.  The  amendment  alao 
changes  the  surveillance  period  for  the 
remaining  LLKT. 

Date  of  issuance:  December  21. 1988. 

Effective  date:  December  21. 1988. 

Amendment  No.:  101. 

Facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiatar  November  16. 1988  (S3  PR 
46159).  The  Commisakm's  related 
evahiaMoa  of  the  aaiemfaneBt  is 
contaiaed  in  a  Safety  Evaluatioa  da4ed 
December  21, 198a 

No  significant  hazards  consideratioti 
comments  received:  No. 

Local  Public  Doomaaeat  Hoom 
location:  kiartia  Lather  iCiag  flegioaal 
Libiary.  7K0  a«tk  Street  Bypass. 
Sacramento.  California  8682Z. 


T( 

Noa. 

Fatty  Nadaar 

Umeatoiia  Cmmty. 

Date  af  application  far  amendments: 
August  3. 1988  (TS  217) 

Brief  description  of  amendments:  The 
proposed  aaMadanMta  waaM  aodify 
Sectioaa  all  aad  4.11  «f  thm  oarreat 
Browns  ftny  Naolew  Plant  <BFN)  tMts 
1. 1,  and  ITedmioal  Specifin^ons  (TS). 
TWs  change  woakl  ^ga  WN  activitiaa 
to  CHI  I  eat  hiduaby  nra  protaraoa 
practioea  and  staadods. 

ThaTS  are  being  revised  to  delete 
aanbigaMea  and  to  clarify  fre  protection 
systems  Lisiftiiig  Comfifieaa  for 
Operation  (LOO)  and  SarveiHaaoe 
Reouiremeats  (Sk).  The  LCOa  have  been 
added  te  inpreve  aad  danfy  operabOity 
requireaienta.  The  SRs  are  t>eing  added 
to  provide  clearer  and  better  defined 
SRa  1e  verify  system  operabiHty. 

Dale  ef  issuance:  DeeeoAtet  ZT,  198a 

Effective  date:  December  27, 198a  and 
shafl  be  implemented  witfain  60  days. 

Amendments  Nos.:  162. 198, 133. 

Facility  Qperatiitg  Licenses  Nos. 
DPR-3S,  DPRSZ  and  DPR-eS: 
Amendments  revised  the  Tednricai 
Specificationa. 

Date  of  initial  notice  in  Federal 
Register  September  21. 1988  (53  FH 
36674).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  Z7, 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  jPaUicDeoement  Boom 
/oca^w:  Adaaa  Mdic  Libcary.  Soadi 
Street  Atbeaa.  Alabaan  dUliV 

Toledo  Ediaon  Comiiany  and  tba 
ClevalaiMl  Elactric  Uuniinatins 
Company.  Docket  No.  S0-a4a  Davis- 
Baaaa  Nudaar  Powar  SlattoB.  Uait  No.  1, 
Ottaawa  CoHBiy.  Ohia 

Date  of  apphcatian  fm  asseedmeat 
Apdl  22, 196S.  supgleBMOted  fuly  81. 
198a 

Brief  description  V  amendaeat  The 
ameadment  leviaed  die  Technical 
Specificatiaas  la  delete  the  iaolatiea 
times  specified  ia  Table  3.6-2  fior  certain 
oentajnaunt  iaolattoa  vahrea.  Tbe 
talaa  ootxadad 


typographical  acrocs  relating  te  three 
valves  aad  deleted  redandant  listings 
for  two  valwea. 

Date  afiaseaaea:  Oeoeaaber  27. 198a 

Effective  data:  December  27. 198a 

iliaiaiihanifAta-127. 

Facility  Operating  License  No.  NPF-3. 
AaMadaaaaMa  raviaed  die  Technical 
Specifications. 


Date  of  initial  noticaia  Fadval 
Ragiaten  Naaamfaer  &  1988  in  FR 
40282).  The  Cnmaiimlna'a  rriated 
evaluation  of  the  ameadawat  ia 
contained  in  a  letter  dated  December  27, 

ig8a 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  IMversity  af  Toledo  LSirary, 
Documents  Department  2801  Bmcroft 
Aveaae.  Talede,  QMs  4380a 

Dated  at  JtocdnriOe,  Marylaad.  (his  3rd  day 
of  Jannary.  1988. 

For  Sie14udearKeguUtory  Commiaaion. 
Gaiy  M.  Hnlshaa, 

Acting  DimcSoc  JJivisioa  t^ BLeadmr  Proiects 
III  rv.  Vend  Special  PrqfBCtM.  Office  of 
Nuclear  Reactor  Regulation. 
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r,  Ine.  MoNiyatta,  OK,  (Mar 
hnpoalng  Owl  Monatery  Piailty 

I 

Bill  Miller.  Inc..  Heniyetta.  Okl^oma 
(tbe  licenaee)  ia  the  bolder  of  Materiala 
License  No.  35-19046-01  isaued  by  the 
Nuclear  R««Hlatoty  Caaamiaiioa  (NBC/ 
Comaiisaioaj  oa  Kuae  2S,  1S79,  and 
amended  last  ia  ita  entirety  on  March  13. 
198a  The  Ucense  authorizes  tbe  licensee 
to  perform  industrial  radiography. 

n 

inspections  ef  the  licensee's  activities 
were  conducted  on  FeAmiary  27.  and 
May  11. 108a  The  results  of  these 
inspections  indicated  that  the  licenaee 
had  not  rna^arinri  its  activities  in  full 
compliance  with  NRCtequireaBents.  A 
WTiMea  N<ilice  of  VkjJation  and 
Proposed  Impositien  of  Civil  Penalty 
(Notice)  was  served  s^xm  the  lioensee 
by  letter  dated  September  13. 1986.  The 
Notice  stated  (he  nature  of  the 
violationa.  the  provistotts  of  the  NRCa 
requirements  that  the  licensee  had 
violated,  aad  the  aaaoant  of  the  dvil 
penalty  proposed  for  oertain  (d  tbe 
violations.  The  liceasee  responded  to 
the  Notice  by  tswo  letters  dated  October 
11,  and  November  la  198a 

In  its  response,  the  licenaee  did  not 
contest  the  violatiooa  tor  whkfa  a  dvil 
penalty  was  prapoaed  However,  the 
licensee  did  request  that  the  proposed 
dvil  penalty  be  mitigated  due  to 
financial  faaadAip.  By  letter  dated 
November  9, 198a  the  NRC  provided  the 
licenaee  wtth  tke  eppertunity  to  submit 
specific  fmandal  iafonaation  on  the 
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company's  recent  profits  and  losses  and 
its  net  worth.  The  licensee  submitted 
this  information  by  letter  dated 
November  18. 1988. 

m 

After  consideration  of  the  licensee's 
response  and  the  statement  of  fact 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined  as  set  forth 
in  the  Appendix  to  this  Order  that  the 
violations  for  which  a  civil  penalty  was 
proposed  occurred  as  stated,  but  tiiat 
the  dvil  penalty  proposed  in  the  Notice 
of  Violation  would  constitute  an 
excessive  Rnancial  hardship  for  the 
licensee,  and  therefore  should  be 
mitigated  by  50  percent 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  81, 161b,  182,  and  234  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(Act).  42  U.S.C.  2282,  and  10  CFR  2^205.  it 
is  hereby  ordered  that 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Four  Thousand  Dollars  ($4,000) 
within  30  days  of  the  date  of  this  Order,  by 
checlc  draft  or  money  order,  payable  to  tbe 
Treasurer  of  the  United  States  and  mailed  to 
the  Director.  Office  of  Enforcement  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Document  Control  Desk.  Washington.  DC 
20555.  In  the  alternative,  the  civil  penalty 
may  be  paid  in  24  monthly  installments 
which  would  include  accrued  interest  The 
Ucensee  is  to  inform  the  Director,  Office  of 
Enforcement,  within  the  30  day  period  if  it 
electa  this  alternative. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  dearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  A  copy  of 
the  hearing  request  shall  also  be  sent  to 
the  Assistant  General  Counsel  for 
Enforcement  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555,  and 
to  the  Regional  Administrator.  U.S. 
Nuclear  Regulatory  Commission,  Region 
IV. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  Section  IV  of 
this  Order  shall  be  effective  without 
further  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 


In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 
whether,  on  the  basis  of  the  admitted 
violations,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland  this  3  day  of 
)anuary  1989. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluations  and 
Cmdusiona 

On  September  13, 198a  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  to  Bill 
Miller  In&  (licensee)  for  violations 
identified  during  an  NRC  inspection.  A 
dvil  penalty  was  proposed  for  certain  of 
the  violations  identified.  The  licensee 
responded  to  the  Notice  by  a  letter 
dated  October  11, 198a  and  claimed  that 
the  proposed  penalty  would  impose  a 
financial  hardship  on  the  company.  The 
licensee  also  provided  statements  of 
corporate  financial  status  by  letter 
dated  November  la  1988  to  support  its 
argument  that  the  proposed  civil  penalty 
be  mitigated  because  of  financial 
hardship.  The  NRCs  evaluation  and 
conclusion  regarding  the  licensee's 
arguments  are  as  follows: 

/.  Violations  Assessed  a  Civil  Penalty 

A.  By  License  Condition  la  the 
Ucensee  is  required  to  follow  procedures 
submitted  with  the  license  application. 
The  licensee's  Operating  and  Emergency 
Procedures  Manual  submitted  with  the 
license  application  dated  September  13, 
1985  requires,  in  Section  III.  Part  ai.5, 
that  direct  surveillance  of  the  area 
where  a  source  is  to  be  exposed  must  be 
conducted  by  the  radiographer  or  his 
assistant  in  order  to  keep  all  persoimel 
out  of  the  area  while  the  source  is 
exposed. 

Contrary  to  the  above,  surveillance  by 
the  licensee's  radiographer  and  his 
assistant  at  the  area  in  which  industrial 
radiography  was  to  be  performed  at  the 
Wynnewood  Refinery  on  February  25, 
1988  was  insufficient  in  that  two 
individuals  were  in  the  area  when  the 
source  was  exposed. 

B.  10  CFR  34.42  requires  that  areas  in 
which  radiography  is  being  performed 
shall  be  conspicuously  posted  as 
required  by  10  CFR  20.203(b]  and  (c)(1). 

10  CFR  20.203(b)  requires  that  each 
radiation  area  shall  be  conspicuously 
posted  with  a  sign  or  signs  bearing  the 
radiation  caution  symbol  and  the  words 
"CAUTION  HIGH  RADL\'nON  AREA." 

10  CFR  20.203(c)(1)  requires  that  each 
high  radiation  area  shall  be 


conspicuously  posted  with  a  sign  or 
signs  bearing  the  radiation  caution 
symbol  and  the  words  "CAUTION 
RADL\T10N  AREA." 

Contrary  to  the  above,  at  the 
Wynnewood  Refinery  on  February  25. 
1988.  the  licensee  radiographer  and 
assistant  radiographer  did  not  post  the 
radiation  area  and  the  high  radiation 
area  in  which  industrial  radiography 
was  being  performed. 

C.  10  CFR  20.105(b]  requires  that  no 
licensee  shall  possess,  use,  or  transfer 
licensed  material  in  such  a  manner  as  to 
create  in  any  unrestricted  area  radiation 
levels  which,  if  an  individual  were 
continuously  present  in  the  area,  could 
result  in  the  individual  receiving  a  dose 
in  excess  of  2  milllirems  in  any  1  hour. 
10  CFR  20.3  defines  an  unrestricted  area 
as  any  area  access  to  which  is  not 
controlled  by  the  Ucensee  for  purposes 
of  protection  of  individuals  from 
exposure  to  radiation. 

License  Condition  16  requires  that  the 
Ucensee  shaU  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
submitted  with  the  Ucense  appIicaUon 
dated  September  13, 1985,  and  the  letter 
dated  December  4, 1985.  Section  III,  Part 
ai.2  of  the  licensee's  Operating  and 
Emergency  Procedures  Manual, 
submitted  with  the  license  appUcation, 
requires  the  radiographer  to  rope  off  the 
boundaries  of  the  area  in  which  it  has 
been  calculated  that  the  radiation  levels 
would  be  2mR/hr  or  greater. 

Contrary  to  the  above  at  the 
Wynnewood  Refinery,  on  February  25. 
198a  the  licensee's  radiographer  ustd 
licensed  material  in  such  manner  that 
two  individuals  who  were  present  in  an 
unrestricted  area  could  have  received 
between  200  and  450  millirems  for  the  14 
seconds  that  the  source  was  exposed 
based  on  measurements  and 
calculations  made  by  the  NRC  inspector 
via  the  reenactment  of  the  incident  The 
area  was  deemed  to  be  unrestricted  in 
that  the  radiographer  and  assistant 
radiographer  did  not  rope  ofi  the  area  in 
which  industrial  radiography  was  being 
performed  to  estabUsh  a  boundary 
within  which  the  radiation  level  would 
be  2  mR/hr  or  greater. 

CoUectively  the  above  violations  have 
been  categorized  in  the  aggregate  as  a 
Severity  Level  n  problem  (Supplements 
IV  and  VI). 

Summary  of  Licensee  Response 

The  licensee,  in  its  response,  does  not 
deny  any  of  the  violations  for  which  a 
dvil  penalty  was  proposed.  However, 
the  Ucensee  does  request  mitigation  of 
the  dvil  penalty  based  on  the  severe 
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place  OB  Mi  MiUer.  lac. 

NRCEvahotion  of  Licensee's  Reqaest 
for  Mitigation 

The  NRC  Enforcement  Policy 
recognizes  that  a  licensee's  ability  to 
pay  is  a  proper  consideration  in 
determining  the  amount  of  a  civil 
penalty.  The  licensee's  financial 
information  submitted  in  its  November 
18, 1988  letter  demonstrates  that 
impositton  of  a  civil  penalty  in  the 
amoont  proposed  would  create  a  severe 
financial  burden.  Recognizing  the 
curient  financial  sitnation,  the  penalty  is 
being  reduced  by  50  percent.  The  NRC 
also  finds,  consistent  with  its 
Enforcement  Policy,  that  the  imposition 
of  the  reduced  civil  penalty  wiH  not 
result  in  economic  termination  of  the 
licensee's  buetness  or  financial 
hindrance  of  the  licensee's  ability  to 
safely  conduct  licensed  activities. 

NRC  Coaclusion 

The  NRC  suff  has  carefully  reviewed 
the  licensee's  response  and  the  financial 
information  sabmitted  by  the  licensee, 
and  has  concluded  that,  in  light  of  the 
lioenMe'a  fieaadal  situation,  the 
proposed  civil  penalty  sfaouki  be 
mitigated  by  50  percent  to  $4JX)0. 
|FR  Doc  »^iei  Filed  1-10-88: 8:45  un] 


(Docket  Na  S0-3S2:  EA  ••-1441 

Louisiana  Power  A  UgMCo^ 
Watarford  Steam  ElectHc  Staflon,  Unit 
3  Lioenee  No.  NPF~39;  Oroer  Hnpoeino 
CIvfl  Menetef^  PeMlty 

I 

Louisiana  Power  ft  Li^t  Co.  (licensee) 
is  the  holder  of  Operating  License  No. 
NPF-38  issued  by  the  Nuclear 
Regulatory  Commission  [NRC/ 
Commission)  on  March  16, 1965.  The 
Ucense  authorizes  die  licensee  to 
operate  the  Waterfofd  Steam  Electric 
Station.  Unit  3  in  accordance  with  the 
conditions  specified  therein. 

n 

A  special  inspection  of  die  licensee's 
activities  was  condocted  during  May  12- 
ao.  188B.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
condacted  its  activities  ia  hiil 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  sanwd  apoa  tlM  lioenaee  t^  letter 
dated  Aafast  lA.  1986.  The  Notice  sUted 
the  Batitie  af  the  violatioas.  the 
pnyvisioas  of  the  NRCs  reqyireBieats 
that  tha  licensee  had  violated,  and  the 


amount  of  the  civil  penalty  proposed  for 
the  violatkuis,  Th*  Kcensee  responded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  letter 
dated  October  14. 198&  In  that  response 
the  licensee  denied  Violation  A. 
admitted  Violation  B  but  disputed  two 
statements  in  the  violation,  and 
requested  a  withdrawal  of  the  proposed 
civil  penalty. 

m 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact 
explanation,  and  arguments  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined  as  set  forth 
in  die  Appendix  to  this  Order  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Fifty  Thousand  Dollars  ($50,000) 
%vithin  30  days  of  the  date  of  this  Order,  by 
check,  draft  or  moBey  order,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
tlie  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Reguiatory  Conunissioa  ATTN: 
Document  Control  Desk  Washington.  DC 
20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  die  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforceaent  Hearing"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforoesient  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  wiUi  a 
copy  to  the  Regional  Administrator,  U.S. 
Nudear  Regulatory  Coramtsaion.  Region 
IV.  and  a  copy  to  the  NRC  Resident 
Inspector  at  Wa«erford  3. 

if  a  hearing  is  requested,  the 
rmaniissinn  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  reqaest  a 
hearing  within  30  days  of  the  date  of  Uiis 
Order,  the  provisioas  of  this  Order  shall 
be  efZective  without  hu-ther  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  nay  be  referred  to  the 
Attorney  General  for  ooUection. 

In  dM  svaol  the  licensee  requests  a 
hearing  as  provided  above;  the  issues  to 
be  oonsidared  at  saoh  hearing  shaU  be: 

(a)  Whether  die  licensee  was  in 
violatian  of  the  Comaiissioa's 
requirements  as  set  forth  in  the  Notice 


of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  Section  U 
above  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

For  The  Nsdear  Regulatory  Comimssion. 
lames  M.  Taylor. 

Deputy  Executive  Director  for  Regional 
Operations. 

Dated  at  Rockvifle.  Maiyland,  this  3rd  day 
of  lamiary.  1988. 


Aimsiidix    EvalMStioBS  and 
Conclusions 

On  August  18, 1988,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
violations  identified  thirtng  an  NRC 
inspection  in  May  1968.  Louisiana  Power 
and  Light  Company  responded  to  the 
Notice  on  October  14, 1988.  The  Ucensee 
denied  Violation  A.  admitted  Violation 
B  but  disputed  two  statements  in  the 
violation,  and  requested  a  withdrawal  of 
the  proposed  civil  penalty.  The  NRC's 
evaluation  and  conclusions  regarding 
the  licensee's  arguments  are  as  follows: 

Restatement  of  Violation  A 

Violation  A 

A.  Inadequate  corrective  actions. 
criterion  XVI  of  Appendix  B  to  10  CFR 
Part  sa  requires,  in  part  that  for 
significant  conditions  adverse  to  quality, 
measures  shall  be  established  to  assure 
that  the  cause  of  the  condition  is 
determined  and  corrective  action  is      i 
taken  to  preclude  repetition. 

In  luy  1966,  a  loss  of  both  shutdown 
cooling  pumps  occurred  at  Waterford  3, 
an  event  constituting  a  "significant 
condition  adverse  to  quality."  The 
licensee's  measures  established  to 
preclude  rqietition  of  this  event 
included  specific  commitments  made  in 
a  September  21. 1987,  response  to 
Generic  Letter  87-12,  "Loss  of  Residual 
Heat  Removal  (RHR)  While  die  Reactor 
Coolant  System  is  Partially  Filled." 
These  measures  as  set  fbrdi  in  the 
September  ZL  1987.  response,  included: 

1.  During  part-loop  operations, 
operators  will  utilize  two  independent 
and  diverse  RCS  level  measurement 
systems — the  heated  junction 
thermocouple  (HJTC)  system  and  die 
refueling  level  indication  system  (RLIS). 
and  that  die  H)TC  system  level 
in^ratinn  thaU  be  monitored 
continuously  while  draining,  and 
frequently  while  the  RCS  is  partially 
drained. 

2. when  the  Esaotor  vessel 

head  is  not  in  place  (or  when  preparing 
for  head  removal  or  replacement)  the 
RCS  water  level  is  maintained  several 
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feet  above  the  hot  leg  centeiline.  This 
precludes  the  possibility  of  losing  SDC 
[shutdown  cooling]  flow  due  to 
vortexing." 

3.  "During  installation,  the  tubing 
length  of  the  RLIS  was  maintained  to  a 
minimum." 

Contrary  to  the  above,  the  licensee 
failed  to  take  adequate  corrective 
-actions  to  preclude  repetition  of  a 
significant  condition  adverse  to  quality 
in  that,  on  May  12. 1988.  at 
approximately  6:15  a.m.  and  again  at 
9:35  a.m..  inaccurate  reactor  vessel 
water  level  indication  resulted  in 
vortexing,  cavitation,  and  subsequent 
loss  of  the  operational  shutdown  cooling 
pump.  These  events  are  repetitious  of 
the  occurrence  in  July  1986  (reported  in 
lER  86-15)  where  a  series  of  events, 
including  inaccurate  water  level 
indication  resulting  from  improper 
installation  and  care  of  the  tygon  tube 
instrument,  resulted  in  vortexing. 
cavitation,  and  loss  of  both  shutdown 
cooling  pumps.  The  licensee's  measures 
to  prevent  a  recurrence  of  that 
condition,  including  the  licensee's 
commitments  in  response  to  Generic 
Letter  87-12.  were  not  fully  implemented 
on  May  12. 1988,  in  that  the  two 
independent  means  of  level  indication 
(HJTC  and  RLIS)  were  not  bodi  used 
when  draining  during  part-loop 
operation,  the  RCS  water  level  was  not 
maintained  several  feet  above  the  hot 
leg  centeiline  when  the  reactor  vessel 
head  was  not  in  place,  and  the  RLIS 
tubing  length  was  not  maintained  to  a 
minimum  when  installed.  Therefore,  the 
measures  were  not  adequate  to  prevent 
a  similar  condition  from  occurring. 

Summary  of  Licensee's  Response  to 
Violation  A 

The  licensee  contests  Violation  A,  as 
written,  on  the  basis  of  the  following 
arguments: 

1.  The  May  1968  event  is  not  a 
repetition  of  the  |uly  1986  event 

2.  Commitments  made  by  Waterford  3 
in  response  to  Generic  letter  87-12  are 
not  a  continuation  of  the  corrective 
action  for  the  July  1988  event 

3.  The  Generic  Letter  87-12 
commitments  cited  in  Violation  A  were 
not  commitments  made  by  LP&L  to  the 
NRC. 

The  summary  details  of  these  three 
arguments  are  presented  in  the 
following  paragraphs. 

A.  The  May  1968  event  is  not  a 
repetition  of  the  July  1986  event 

The  licensee  agrees  with  the  NRC  that 
the  July  1906  extended  loss  of  shutdown 
cooling  event  constituted  a  significant 
condition  adverse  to  quality.  In  that 
event,  two  separate  drain  paths  were 


being  used  to  lower  RCS  level  Because 
the  drain  down  rate  was  too  high,  the 
resulting  vacuum  in  the  RCS  collapsed 
the  RLIS  tygon  tube  causing  an 
inaccurate  level  indication  (actual  level 
was  lower  than  indicated).  Recognizing 
a  problem  with  the  level  measurement 
operators  isolated  one  of  the  drain 
paths,  overlooking  the  other.  Operators 
began  venting  the  RCS,  and  upon 
completion  of  the  venting  process,  the 
RLIS  indicated  level  fell  to  9  feet  (well 
below  the  hot  leg).  Since  past  local  level 
indicators  were  suspect  and  since  the  B 
LPSI  pump  was  operating  satisfactorily, 
operations  personnel  felt  the  RLIS 
indication  of  9  feet  was  inaccurate. 
Shutdown  cooling  was  lost  when  the 
operating  shutdown  cooling  pump  began 
to  cavitate  due  to  loss  of  pump  suction 
because  of  the  continued  draindown 
from  the  other  drain  path.  Shutdown 
cooling  was  lost  for  approximately  220 
minutes  (RCS  hot  leg  temperature 
increased  from  138  °F  to  232  °F). 

By  contrast  LP &L  characterizes  the 
May  1988  event  as  brief  cavitation  of  a 
low  pressure  safety  injection  (LPSI) 
pump  which  did  not  result  in  a  loss  of 
shutdown  cooling  due  to  correct 
operator  actions  and  procedures.  The 
licensee  does  acknowledge  that  certain 
design  control  and  procedural 
implementation  errors  associated  with 
the  installation  and  operation  of  the 
newly  installed  RWLIS  did  occur.  The 
licensee  summarizes  these  errors  as:  (1) 
the  failure  to  recognize  the  significance 
of  RLIS  design  changes  which  allowed 
excess  RLIS  tubing  and  subsequent  air 
entrainment;  and  (2)  the  failure  to 
coordinate  procedure  changes  (RC^ 
drain  down)  with  construction 
completion  to  ensure  RWLIS/RLIS  were 
properly  placed  in  service. 

Because  the  July  1986  event  resulted 
in  an  extended  loss  of  shutdown  cooling 
and  the  May  1988  event  resulted  in  only 
LPSI  pump  cavitations,  the  Ucensee 
argues  that  the  May  1988  event  was  not 
a  repetition  of  the  July  1986  event.  LP&L 
argues  that  similarity  of  events  does  not 
constitute  repetition. 

B.  Commitments  made  in  response  to 
Generic  Letter  87-12  are  not  a 
continuation  of  corrective  action  for  the 
July  1986  event 

The  licensee  argues  that  the  corrective 
actions  for  the  July  1986  event  stand  on 
their  own.  and  that  "commitments  to 
Generic  Letter  67-12  are  immaterial 
because  such  commitments  are  not  a 
continuation  of  corrective  action  from 
the  July.  1986  event" 


C  LP&L  did  not  make,  and  fail  to 
implement,  the  commitments  as  dted  in 
the  NOV 

LP&L  argues  that  the  three  Generic 
Letter  87-12  response  statements  cited 
in  Violation  A  were  not  commitments. 
LP&L  states  that  the  Generic  Letter  87- 
12  response  was  not  intended  to  provide 
exhaustive  detail  for  procedural  steps, 
nor  discuss  all  potential  situations  to 
which  procedures  could  apply.  As  a 
result  LP&L  states  that  there  was  never 
the  intent  or  belief  that  a  summary 
description  could  logically  constitute  a 
commitment 

With  respect  to  the  first  response 
statement  cited  in  Violation  A.  the 
licensee  maintains  that  the  company's 
Generic  Letter  87-12  response  generally 
summarizes  some  elements  of 
applicable  Waterford  3  procedures  that 
existed  at  the  time  its  response  was 
written.  However,  it  could  not  be 
construed  as  a  commitment  because  to 
do  so  would  preclude  the  licennpp  from 
ever  using  the  improved  RWUS  system. 
Additionally,  LP&L  states  that  because 
the  Generic  Letter  87-12  response 
statement  that  the  HJTC  system  shall 
be  continuously  monitored  while 
draining  and  frequendy  while  the  RCS  is 
partially  drained,  is  oidy  a  summary 
description  of  then  extant  procedures,  it 
does  not  cover  ail  possible  instances  of 
applicabilty  (Le.,  there  could  be 
instances  in  which  the  HJTC  would  not 
be  available  for  use  during  part-loop 
operations). 

LP&L  asserts  that  a  similar  argument 
can  be  made  for  the  second  Generic 
Letter  87-12  response  statement  cited  in 
Violation  A  that  the  water  level  will  be 
maintained  above  the  hot  leg  centerline. 

For  the  third  response  statement  cited 
in  Violation  A.  LP&L  agrees  that  a 
deficiency  existed  in  not  identifying  the 
excess  RLIS  tube  as  a  potential  cause  of 
inaccurate  level  measurement.  However, 
the  licensee  believes  that  this  deficiency 
is  adequately  covered  as  a  procedure 
violation  in  Violation  B. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A 

A.  The  NRC  staff  disagrees  with  the 
licensee's  fundamental  assertion  that 
the  dissimilarities  between  the  1986  and 
1988  events  preclude  characterizing  the 
1968  events  as  a  repetition  of  the  1986 
event  The  bcensee  appears  to  be 
focusing  narrowly  on  the  specific 
circumstances  of  each  and.  by  doing  so 
is  overlooking  the  important  elements 
that  are  common  to  each.  The  staffs 
evaluation  of  both  the  May  1988  event 
and  the  licensee's  response  to  Violation 
A  reveals  that  the  May  1968  event  was   ' 
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sufTiciently  repetitious  of  the  most 
important  elements  of  the  July  1986 
event.  In  both  events,  a  loss  of  reactor 
vessel  control  resulted  in  LPSI  pump 
cavitation  due  to  vortexing.  The  only 
difference  was  in  the  manner  in  which 
level  control  was  lost.  Although  level 
control  was  lost  by  different  means, 
operator  error,  inadequate  procedures, 
and  lack  of  sufficient  training 
contributed  to  the  loss  of  level  control  in 
both  instances. 

In  response  to  Violation  A,  LP&L 
notes  that  following  the  cavitation  of  the 
A  LPSI  pump  during  the  May  1988  event, 
the  B  LPSI  pump  was  vented  and  started 
with  no  problems  occurring.  LP&L  fails 
to  indicate,  however  that  prior  to 
starting  the  B  LPSI  pump,  RCS  level  was 
restored  to  above  the  common  suction 
point  for  both  the  A  and  B  LPSI  pumps 
by  using  the  A  high  pressure  safety 
injection  (HPSI)  pump.  During  the  20 
minutes  that  transpired  between 
stopping  the  A  LPSI  pump,  restoring 
level  with  the  A  HPSI  pump,  and 
starting  the  B  LPSI  pump,  RCS  level  was 
low  enough  that  cavitation  of  the  B  LPSI 
pump  could  have  been  expected  to  have 
occurred  if  the  operators  had  attempted 
to  start  the  B  LPSI  pump  prior  to 
restoring  RCS  level  with  the  A  HPSI 
pump. 

The  NRC  staff  acknowledges  that 
prompt  operator  action  to  start  the  A 
HPSI  pump  to  restore  level  prevented  a 
sustained  loss  of  shutdown  cooling.  This 
procedural  guidance  to  restore  level 
with  an  HPSI  pump  was  developed  as  a 
result  of  both  the  )uly  1986  event  and 
Generic  Letter  87-12.  However,  the  NRC 
staffs  concern  is  that  a  sustained  loss  of 
shutdown  cooling  was  avoided,  not 
because  adequate  preventive  measures 
had  been  developed  and  were  taken,  but 
rather  because  sufficient  mitigative 
measures  were  taken.  The  NRC  staff 
concludes  that  had  LP&L  developed  and 
properly  implemented  adequate 
preventive  measures  such  as 
establishment  and  veriHcation  of 
adequate  level  indication,  the  licensee 
would  not  have  had  to  rely  on  operators 
properly  implementing  actions  for  an 
off-normal  event.  Had  the  May  1988 
event  actually  resulted  in  a  sustained 
loss  of  shutdown  cooling  for  a  similar 
duration  as  the  July  1986  event,  NRC 
staff  would  have  considered  this  is  a 
more  serious  violation  and  an  increase 
in  the  Severity  Level  of  the  violation 
would  have  been  appropriate. 

B.  The  NRC  staff  notes  that  the  only 
element  of  proof  necessary  to  establish 
a  violation  under  Criteria  XVI  of 
Appendix  B  to  10  CFR  Part  50  is  to 
demonstrate  that  adequate  corrective 
action  has  not  been  taken  to  preclude 


repetition  of  earlier  known  conditions 
adverse  to  quality.  A  violation  for  the 
May  1988  event  was  thus  established  by 
the  fact  that  this  event  occurred 
following  the  July  1986  event  which  has 
previously  been  shown  to  be  similar.  In 
the  instant  matter,  the  NRC  staff  went 
even  further  than  was  necessary  and 
also  demonstrated  that  the  licensee  had 
not  complied  with  the  corrective  actions 
listed  in  its  response  to  Generic  Letter 
87-12  which  the  NRC  staff  concluded 
were  in  part  taken  to  remedy  causes  of 
the  luly  1986  event. 

The  NRC  staff  disagrees  with  the 
licensee's  conclusions  that  the 
corrective  actions  for  the  July  1986  event 
stand  on  their  own  and  that  the 
response  to  Generic  Letter  87-12  is 
independent  of  the  July  1986  event 
corrective  actions.  The  intent  of  the  July 
1986  corrective  action  was  to  preclude  a 
loss  of  shutdown  cooling  capability 
during  part-loop  operations.  Actions 
resulting  from  Generic  Letter  87-12  had 
the  same  purpose.  Since  the  licensee's 
Generic  Letter  87-12  task  force 
concluded  among  other  things,  that 
improvements  to  procedures  were 
needed  to  further  reduce  the  chances  of 
experiencing  another  sustained  loss  of 
shutdown  cooling  event,  it  must  be 
concluded  that  the  licensee  understood 
that  the  July  1986  event  corrective 
actions  were  not  sufRcient  in  scope  to 
accomplish  this.  A  review  of  the 
licensee's  response  to  Generic  Letter  87- 
12  reinforces  this  conclusion.  As  noted 
in  LPftL's  response,  "*  *  *  the  scope  of 
the  [Generic  Letter  87-12]  task  force 
review  encompassed  not  only  Generic 
Letter  87-12,  but  also  previous  NRC  and 
industry  critiques  of  applicable  loss  of 
shutdown  cooling  events  including  the 
July  1986  loss  of  shutdown  cooling  event 
at  Waterford  3.  Although  reviews  of 
such  events  had  been  conducted 
(improvements  implemented)  at 
Waterford  3  on  a  case-by-case  basis  in 
the  past,  the  task  force  felt  there  was  a 
benefit  in  performing  a  comprehensive 
review  to  integrate  the  previous  efforts." 

The  NRC  staff  therefore  finds  that 
enhancement*  to  the  Ucensee's 
Procedure  OP-1-003.  "Reactor  Coolant 
System  Drain  Down,"  were  required  as 
part  of  the  corrective  actions  resulting 
from  the  July  1986  event.  Further 
revisions  to  this  same  procedure  were 
required  following  the  licensee's  task 
force  review  of  Generic  Letter  87-12  in 
order  to  further  reduce  the  likelihood  of 
experiencing  future  sustained  losses  of 
shutdown  cooling  capability  with  the 
RCS  partially  drained.  The  licensee's 
July  1986  event  corrective  actions  were 
only  sufficient  enough  to  preclude  loss 
of  RCS  level  control  under  virtually  the 


same  conditions  that  occurred  in  July 
1986.  The  Generic  Letter  87-12 
corrective  actions  were  intended  to 
more  broadly  address  the  effects  and 
importance  of  RCS  level  control  during 
part-loop  operations.  On  this  basis,  the 
NRC  staff  concludes  that  the 
progranmiatic  improvements  described 
in  Generic  Letter  87-12  were  a 
continuation  of  the  corrective  actions 
that  occurred  following  the  July  1986 
sustained  loss  of  shutdown  cooling 
event  at  Waterford  3. 

C  LP&L  argues  that  the  ffrst  Generic 
Letter  87-12  response  statement  cited  in 
Violation  A  should  not  be  construed  as 
a  commitment  because  if  it  were 
interpreted  Uterally,  the  licensee  could 
never  conduct  part-loop  operations  with 
an  improved  reactor  vessel  water  level 
indicating  system  (i.e..  the  PWLIS) 
because  cross  checks  of  level  could 
always  have  to  be  conducted  by 
comparing  the  RLIS  and  the  HJTC 
system.  The  NRC  staff  agrees  with  the 
licensee  that  a  Generic  Letter  response 
is  not  meant  to  provide  a  detailed 
explanation  of  the  licensee  actions  in 
response  to  a  particular  issue  but  rather 
is  meant  to  provide  a  summary 
description  of  the  actions.  Such  a 
summary  would  in  turn  provide  the  NRC 
staff  with  an  appreciation  of  the 
licensee's  approach  to  a  particular 
problem.  In  this  case  a  reasonable 
reading  of  the  licensee's  response  to 
Generic  Letter  87-12  is  that  the  licensee 
intended  to  require  that  two 
independent  methods  of  level  indication 
be  utilized  when  conducting  part-loop 
operations.  The  individual  methods  of 
indication  to  be  used  can  be  changed  at 
the  licensee's  discretion.  If  however,  the 
licensee  subsequently  modifies  its 
procedures  to  no  longer  require  two 
independent  level  indications,  it  is 
expected  that  the  NRC  staff  would  be 
made  aware  of  such  a  fundamental 
change.  The  licensee's  reasoning  fails  to 
consider  the  key  element  of  the 
programmatic  enhancement  that  the 
NRC  staff  believed  the  licensee  intended 
to  implement,  i.e..  that  two  independent 
and  diverse  level  measurement  systems 
would  always  be  used  by  the  operators. 
The  licensee's  new  RWLIS  is  not 
independent  of  the  previously  existing 
RLIS  because  the  RLIS  level  sensing 
piping  taps  into  the  RWLIS  level  sensing 
piping.  Since  the  RWLIS  and  RLIS  are 
not  independent  of  each  other,  either 
system  would  have  to  be  used 
independently  of  the  HJTC  system  (the 
only  remaining  level  indicating  system) 
in  order  to  conduct  part-loop  operations 
with  two  independent  level  indicating 
systems.  Notwithstanding  the  licensee's 
contention  that  a  prerequisite  to  the 


Fedwl  Ragtoter  /  Vol  54.  No.  7  /  Wednesday,  January  11.  1999  /  Notices 


1037 


governing  proceduie  (Procedure  OP-1- 
003.  Rev.  a,  Reactor  Coolant  System 
Draindown)  permits  part-kx^ 
operations  without  the  F^TC  system  in 
service.  Step  6.4.8  of  the  same  procedure 
cleariy  incorporates  this  programmatic 
improvement 

LP&L  further  contends  that  the  first 
response  statement  to  Generic  Letter  87- 
12  cited  in  Violation  A  is  composed  of 
summary  statements  of  then  extant 
procedures  diat  did  not  cover  all 
possible  instances  of  applicability. 
Specifically,  the  licensee  dtes  a  passage 
in  Section  &2.1  of  their  response  that 
states"*  •  •  the  HJTC  system  is 
available  as  a  reliable  cross  check  for 
other  RCS  level  indicatjons  when  the 
reactors  head  is  in  place."  The  NRC 
staff  agrees  that  there  is  no  specific 
langauge  in  LPftL's  response  that 
commits  to  not  performing  part-loop 
operations  when  the  HJTC  system  is  not 
operable.  However,  it  is  the  NRC  staffs 
understanding  that  the  second  response 
statement  cited  in  Violation  A  was 
intended  to  preclude  the  conduct  of  part- 
loop  operations  with  the  vessel  head  not 
in  place.  Since  LP&L  apparently 
intended  to  have  the  HJTC  system  in 
service  when  the  reactor  vessel  head  is 
in  place,  the  first  two  response 
statements,  when  taken  together,  appear 
to  preclude  part-loop  operations  when 
the  HJTC  system  is  inoperable. 
However,  notwithstanding  the 
interpretation  of  these  Generic  Letter 
87-12  response  statements,  it  is  the  NRC 
staffs  conclusion  that  LP&L  had 
intended  not  to  conduct  part-loop 
operations  under  any  circumstances 
without  two  independent  and  diverse 
means  of  reactor  vessel  water  level 
indication  available. 

The  implication  in  the  licensee's 
discussion  of  the  second  response 
statement  was  that  there  could  be 
conditions  in  which  the  reactor  vessel 
head  may  not  be  in  place  while  at  the 
same  time  the  reactor  vessel  water  level 
may  be  drained  down  to  a  level  at  or 
near  that  of  the  hot  leg  centeriine.  LP&L 
provided  no  examples,  however,  of  such 
possible  conditions.  In  reading  Section 
6.22  'Temperature,"  of  the  licensee's 
response  to  Generic  Letter  87-12.  there 
does  not  appear  to  be  a  basis  to  infer 
that  there  could  be  any  plausible 
exception  for  not  maintaining  reactor 
vessel  water  levd  several  feet  above  the 
hot  leg  centeriine  when  the  reactor 
vessel  head  is  not  in  place.  In  Section 
6.2.2.  the  licensee  discussed  the 
importance  of  temperature  indication  in 
determining  the  approach  to  boiling  and 
the  need  for  determining  when  the 
containment  should  be  isolated.  The 
licensee  stated  in  Sections  6.2.2  and  5.2.2 


that  when  the  vessel  head  is  in  place 
(except  Mibea  preparing  for  head 
removal  or  installation)  at  least  two  core 
exit  th^mocouples  (CETs)  would  be 
available  for  temperatare  indication.  H 
is  in  this  context  that  LPftL  noted  that 
reactor  vessel  water  level  would  be 
maintained  several  feet  above  the  hog 
leg  centeriine  when  GET  information  is 
not  available  (Le..  when  the  vessel  head 
is  not  in  place).  The  NRC  staff  strongly 
agrees  with  the  sound  reasoning  of  th^ 
position  and  oould  find  no  prudent 
reason  for  deviating  from  it  The  NRC 
staff  ooadodes  that  had  the  licensee 
revised  OP-1-003,  "Reactor  Coolant 
System  Drain  Down."  to  include  this 
programmatic  enhancement  as  a 
precaution  or  limitation  to  the 
prooedore,  and  correcdy  implemented 
sadi  {socedural  guidance  on  May  12, 
1988.  the  event  would  not  have  occurred 
because  plant  initial  conditions  would 
not  have  been  set 

With  respect  to  the  third  response 
statement  specified  in  Violation  A.  the 
NKC  staff  agrees  Aat  the  RLIS  length 
"was  maintained  to  a  miniminn"  at  the 
time  of  ttie  response  to  Generic  Letter 
87-12.  However,  as  a  result  of  the 
subsequent  RLIS  modification 
necessitated  by  the  installation  of  the 
new  RWUS,  RLIS  tubing  was  not 
maintained  to  a  minimum.  The  NRC 
staffs  concern  in  this  instance  is  that 
while  the  licensee  recognized  the 
importance  of  minimizing  tubing  length 
when  responding  to  the  Generic  Letter, 
that  concern  was  not  applied  to  a  later 
situation  where  it  was  equally 
applicable.  Had  diat  been  done,  proper 
indication  may  have  been  available 
even  dioug^  the  backfill  and  walkdown 
procedures  described  in  Violation  B 
were  not  performed. 

Restatement  VioJation  B 

Violation  B 

B.  Failure  to  follow  procedures.  10 
CFR  Part  Sa  Appendix  R  Criterion  V. 
requires,  in  part,  that  activities  affecting 
quality  be  prescribed  by  documented 
instructions,  procedures,  or  drawings. 
The  activities  shall  be  accomplished  in 
accordance  with  diese  instructions, 
procedures,  or  drawings. 

Pursuant  to  this  requirement 
Waterford  3  Operating  Procedure  OP-1- 
003,  Revision  6.  "Reactor  Coolant 
System  Drain  Down,"  establishes,  in 
part  the  requirements  for  draining  down 
the  reactor  coolant  system  (RCS)  to  the 
refueling  water  storage  pool  (RWSP): 

1.  Step  a4.8  of  Procedure  OP-1-003. 
Revision  6,  states  that  the  plant  staff 
will  "Perform  frequent  crxws  checks  of 
the  RWUS.  RUS  (Tygon  Tubing),  if  in 


service,  and  the  HJTC  level  indication 
on  QSPDS,  during  RCS  drain  down." 

2.  Step  a.4.6  of  Attadnnent  8.4  of 
Procedure  OP-1-003.  Revision  6. 
requires  the  blowdowm  of  water  from 
the  pressurtzer  reference  leg. 

3.  Attachment  8.4  of  Procedure  OP-1- 
003,  Revision  6.  requires  in  part,  a 
backfill  and  ventiiig  of  the  tubing  in  the 
refueling  water  level  indicator  system 
(RWUS)  to  ensure  that  air  is  removed 
from  the  system. 

4.  Step  8.6.6.5  of  Attadnnent  8.6  of 
Procedure  OP-1-003,  Revision  6. 
requires  that  the  refueling  level  indicator 
of  the  refueling  level  indication  system 
(RLIS)  be  inspected  for  any  condition 
whidi  could  cause  die  refueling  level 
indicator  to  give  felse  indication. 

Contrary  to  the  above,  on  May  12, 
1988,  Procedure  OP-1-003.  Revision  6. 
was  not  followed  in  that: 

l.a.  During  a  drain-down  of  the  RCS  to 
the  RWSP,  no  cross  checks  of  reactor 
vessel  water  level  were  performed 
between  the  RWLIS  indicators  and  the 
heated  junction  diermocouple  (HJTC), 
water  level  indicator  system  indicators 
as  required  by  Step  6.4JI  of  Procedure 
OP-1-003,  Revision  6.  Further,  at  the 
time  of  the  RCS  drain-down,  the  HJTC 
water  level  indicator  system  was  not 
operable. 

l.b.  During  a  second  RCS  drain-down 
of  May  12. 1968,  plant  operators  relied 
solely  on  reactor  vessel  water  level 
indication  provided  by  the  RUS,  even 
though  Step  a4J  of  Procedure  OP-1-003. 
Revision  6,  requires  that  cross  checks  of 
the  RUS  indications  be  made  ivith  the 
RWLIS  indications. 

2.  The  RWUS  levd  detector  reference 
leg  was  apparendy  not  blown  down  as 
required  by  Step  8.4.6  of  Attachment  8.4 
of  Procedure  OP-1-003.  Revision  6.  in 
that  licensee  personnel  detected  water 
in  the  reference  leg  subsequent  to  the 
commencement  of  the  RCS  drain  down. 
The  discovery  of  water  in  the  RWUS 
detector  reference  leg  contributed  to  the 
licensee's  decision  to  rely  solely  on  die 
RUS  ios  reactor  vessel  water  level 
indication. 

3.  RCS  drain-down  to  part-loop  was 
performed  even  though  the  RWUS 
backfill  and  venting  had  not  been 
performed  as  required  by  Attachment 
8.4  of  Procedure  OP-1-003.  Revision  6. 
Perfonnance  of  die  RWUS  backfdl 
would  have  removed  entrapped  air 
which  can  cause  false  water  level 
indication. 

4.  Even  though  the  RUS  tubing  was 
inspected  prior  to  and  during  the  RCS 
drainndown  of  May  12. 1968,  it  was  not 
performed  in  accordance  with  Step 
&8.6.5  of  Attachment  6.6  of  Procedure 
OP-1-003,  Revision  6.  in  that  several 
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licensee  personnel,  initially,  failed  to 
detect  upon  inspection,  that 
approximately  30  feet  of  excess  RLIS 
hose  contained  entrapped  air  and 
consequently  caused  erroneously  high 
RLIS  reactor  vessel  water  lavel 
indication. 

Summary  of  Licensee's  Response  to 
Violation  B 

The  licensee  admits  to  Violation  B, 
but  takes  issue  with  two  of  the  violation 
statements.  The  licensee  notes  that  no 
cross  checks  of  the  RLIS  or  RWLIS  with 
the  HOTC  system  are  required  because 
Prerequisite  3.3  of  OP-1-003.  Revision  6, 
states  that  "OSPDS  HOTC  level 
indications  *  *  *  are  in  service  when 
the  reactor  vessel  head  is  in  place, 
except  when  preparing  for  head  removal 
or  replacement."  The  Ucensee  was  in  the 
process  of  installing  the  reactor  vessel 
head  while  conducting  part-loop 
operations  thereby  obviating  the  need 
for  having  the  HJTC  system  in  service. 

The  licensee  denies  that  the  operators 
rehed  solely  on  RLIS  indications  during 
the  second  drain  do%vn.  LP&L  states  that 
the  second  drain  down  was  halted  due 
to  discrepancies  between  the  RWUS 
and  the  RLIS  noted  by  operator  cross 
checks. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  B 

The  NRC  staff  agrees  that  Prerequisite 
3.3  as  currently  stated  in  OP-1-003. 
Revision  6.  "Reactor  Coolant  System 
Drain  Down."  allows  entry  into  the 
procedure  without  an  operable  HfTC 
system  when  the  reactor  vessel  head  is 
not  in  place.  The  existence  of  this 
prerequisite  is  not  by  itself 
inappropriate  provided  that  before  drain 
down  commences  a  second  level 
indicator  is  operable.  However,  its 
existence  without  a  later  procedural 
step  to  place  the  system  in  operation  is 
inappropriate  for  two  reasons.  First,  the 
licensee's  Generic  Letter  87-12 
programmatic  improvement  was 
intended  to  preclude  draining  down  to 
the  RCS  hot  leg  centerline  when  the 
reactor  vessel  head  is  not  in  place. 
Second,  step  6.4.8  of  OP-1-003,  Revision 
6  could  not  have  been  implemented,  as 
stated,  on  May  12. 1988  with  the  H]TC 
inoperable.  The  procedure  at  issue  is 
subject  to  two  interpretations.  First. 
accepting  that  the  prerequisite  does  not 
require  HITC  to  be  operable  when  the 
head  is  being  removed  or  installed 
because  of  the  need  to  disconnect  the 
HfTC,  the  procedure  must  presume  it  is 
operable  prior  to  drain  down  in  order  to 
accomplish  step  6.4.8.  Under  this  reading 
the  procedure  was  not  followed  in  that 
the  HJTC  was  not  used  in  accordance 
with  step  e.4.8.  Alternatively. 


notwithstanding  the  prerequisite 
allowing  HJTC  to  be  out  of  service,  the 
procedure  can  be  considered  inadequate 
because  it  is  internally  inconsistent  with 
the  requirement  to  use  the  HJTC.  In 
either  case,  the  procedure  is  not 
sufficiently  clear  for  acceptable  use. 
However,  the  staff,  in  finding  the 
violation,  utilized  the  first  reading 
because  it  gives  full  credit  to  each  step 
and  is  consistent  with  the  response  to 
the  Generic  Letter. 

The  NRC  staff  agrees  that  during  the 
drain  down  that  commenced  at  9:13  a.m. 
on  May  12. 1988,  disparities  between  the 
RLIS  and  RWLIS  level  indicators  led 
Waterford  3  operators  to  again  stop  the 
drain  down  of  the  RCS.  However,  in  the 
NRC  stafTs  review  of  this  event  that 
drain  down  was  considered  the  third  of 
three  periods  of  draining  that  occurred, 
with  the  first  drain  down  conunencing  at 
approximately  3:09  aon.  on  May  12  and, 
as  discussed  below,  the  second 
commencing  at  approximately  5:14  a.m. 
The  Waterford  3  Independent  Safety 
Evaluation  Group  (ISEG)  noted  in  the 
Draft  Assessment  Report  111-88  that 
upon  recommencing  drain  down  at  5:14 
a.m.  on  May  12.  operators  decided  to 
use  only  the  RLIS  to  continue  the  drain 
down  that  had  started  earlier  that 
morning.  As  stated  in  the  report  the 
operators  were  reluctant  to  rely  on  level 
indications  from  the  RWLIS  system 
since  it  had  not  been  recalibrated  after 
having  found  water  in  the  reference  leg. 
Finding  water  in  the  reference  leg 
resulted  in  confusion  over  whether  the 
instruments  had  been  calibrated  with 
the  reference  leg  wet  or  dry.  The  RWUS 
reference  leg  was  not  blown  down  as 
required  by  procedure,  and  it  appears 
that  discovery  of  water  in  the  reference 
leg  and  the  resulting  confusion 
contributed  to  the  course  of  events  that 
led  to  the  cavitation  of  the  operable  SDC 
pump.  For  these  reasons  the  staff 
concludes  that  for  the  second  drain 
down  only  the  RLIS  indicator  was  used. 

Summary  of  Licensee 's  Request  for 
Reclassification  of  NOV  Severity  Level 
and  Withdrawal  of  Civil  Penalty 

The  licensee  argues  that  the  May  12 
event  conditions  do  not  meet  the 
threshold  for  a  Severity  Level  III 
violation  because  a  loss  of  a  required 
safety  system  never  occurred.  TTiey 
agree  that  the  procedural  violations 
noted  in  Violation  B  clearly  occurred 
and  led  to  LPS!  pump  cavitations. 
However,  LP&L  argues  that  the  results  of 
these  procedural  violations  are 
consistent  with  a  Severity  Level  IV 
classification,  i.e..  failure  to  meet 
regulatory  requirements  that  have  more 
than  minor  safety  or  environmental 
significance.  Consequently,  LPftL 


requests  that  the  NOV  be  reassigned  as 
a  Severity  Level  IV  violation  and  the 
Civil  Penalty  be  rescinded  as  not 
generally  applicable  to  a  Severity  Level 
rv  violation. 

NRC  Response  to  Licensee's  Request  for 
Reclassification  of  NOV  Severity  Level 

Since  the  NRC  staff  does  not  agree 
with  the  licensee's  denial  of  Violation  A 
for  reasons  that  have  been  previously 
stated  in  this  Appendix,  and  since  the 
hcensee  has  made  a  qualified  admission 
of  Violation  B.  which  the  NRC  staff  has 
also  previously  addressed,  it  is 
concluded  the  violations  occurred  as 
stated.  As  indicated  in  Generic  Letter 
87-12  and  recently  reiterated  in  Generic 
Letter  88-17  the  NRC  staff  concerns 
regarding  the  issue  of  decay  heat 
removal  in  a  pressurized  water  reactor 
with  reduced  reactor  coolant  system 
inventory  have  increased  over  the  past 
several  years.  The  articulation  of  those 
concerns  in  the  above  mentioned 
documents  as  well  as  in  other  issuances 
by  the  NRC  staff  make  it  clear  that  not 
only  are  such  problems  of  more  than 
minor  concern  but  when  it  is  considered 
that  the  violations  in  this  case  involved 
many  of  the  factors  involved  in  a  past 
event,  they  are  of  significant  concern 
and  therefore  properly  classified  at 
Severity  Level  m. 

NRC  Conclusion 

The  NRC  staff  concludes  that  the 
violations  described  in  the  August  18 
Notice  of  Violations  and  Prof>osed 
Imposition  of  Civil  Penalty  occurred  as 
stated.  Accordingly,  the  proposed  civil 
penalty  in  the  amount  of  Fifty  Thousand 
Dollars  ($50,000)  should  be  imposed. 

PR  Doc  80-662  Filed  1-10-88;  8:45  am] 
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(Oootwt  No.  S0-Z72  and  80-31 1 1 

PuMc  S«rv<c«  Elactrtc  and  Gas  Co^ 
Withdrawal  of  Application  For 
Amondntont  to  FadNty  Oporating 
Ucanaa 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  has 
granted  the  request  of  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
to  withdraw  its  November  19, 1985  (LCR 
84-23)  apphcation  for  proposed 
amendments  to  Facility  Operating 
Licenses  Nos.  DPR-70  and  DRP-75  for 
the  Salem,  Generating  Station.  Units 
Nos.  1  and  2.  located  in  Salem  County, 
New  Jersey. 

The  amendment  requested  deletion  of 
Appendix  B.  the  Environmental 
Technical  Specifications  (ETS).  and  the 
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substitution  of  an  Environmental 
Protection  Plan  (EPP)  for  the  ETS. 

The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  which  was 
published  in  the  Federal  Register  on  July 
2. 1986  (51  FR  24261). 

For  further  details  with  request  to  this 
action,  see  the  application  for 
amendment  dated  November  19, 1985 
(LCR  84-23)  and  the  licensee's  letter 
dated  December  9. 1988  withdrawing  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington.  DC  20555,  and  at  the  Salem 
Free  Public  Library,  112  West  Broadway. 
Salem,  New  Jersey  08079. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  fanuary  1980. 

For  the  Nuclear  Regulatory  Commission, 
lames  C  Stone. 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  89-563  Filed  1-10-89;  8:45  am) 
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[Docket  No.  SO-ZTA-OLAi  ASLBP  Na  87- 
547-02-LA] 

Vermont  Yankee  Nuclear  Power  Corp^ 
Vermont  Yankee  Nuclear  Power 
Station;  Reconetltution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.721(b),  the  Atomic 
Safety  and  Licensing  Board  for  Vermont 
Yankee  Nuclear  Power  Corporation 
(Vermont  Yanliee  Nuclear  Power 
Station).  Docket  No.  50-271-OLA.  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  Gustave  A. 
Linenberger,  Jr.,  in  place  of 
Administrative  Judge  Glenn  O.  Bright 
who  is  no  longer  available  to  serve. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 

Charles  Bechhoefer.  Chairman 
James  R  Carpenter 
Gustave  A.  Linenberger.  Jr. 

All  correspondence,  dociunents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new  Board 
member  is:  Administrative  Judge 
Gustave  A.  Linenberger,  Jr..  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 
B.  Paul  Cottar.  Jr.. 

Chief  Administrative  ludge.  Atomic  Safety 
and  Licensing  Board  Panel. 

Issued  at  Bethesda,  Maryland,  this  4th  day 
of  Januaiy  1980. 

[FK  Doc  89-564  Filed  1-10-80;  B:4S  am] 
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(Docket  No.  S0-271-OLA-2;  ASLBP  No.  8S- 
567-04-OIJkl 

Vermont  Yankee  Nuclear  Power  Corp^ 
Vermont  Yankee  Nuclear  Power 
Station;  Reconetltution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.721(b).  the  Atomic 
Safety  and  Licensing  Board  for  Vermont 
Yankee  Nuclear  Power  Corporation 
(Vermont  Yankee  Nuclear  Power 
Station).  Docket  No.,  50-271-OLA-2.  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  Gustave  A. 
Linenberger.  Jr..  in  place  of 
Administrative  Judge  Glenn  O.  Bright 
who  is  no  longer  available  to  serve. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 
Charles  Bechhoefer,  Chairman 
James  H.  Carpenter 
Gustave  A.  Linenberger.  Jr. 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new  Board 
member  is:  Administrative  Judge 
Gustave  A.  Linenberger.  Jr.,  Atomic 
Safety  and  Licensing  Board  Panel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

Issued  at  Bethesda,  Maryland,  this  4th  day 
of  fanuary  1989 
B.  Paul  Cotter.  Jr., 

Chief  Administrative  judge.  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc  89-565  Filed  1-10-89:  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

inilsass  Na  34-26421;  Fta  Na  SR-MB5- 

•8-15] 

SeH-Regulatory  Organiiatlooe;  MBS 
Clearing  Corp,;  Order  Approving 
Proposed  Rule  Ctiange 

On  September  1. 1988.  the  MBS 
Clearing  Corporation  ("MBSCC")  filed 
with  the  Commission  a  proposed  rule 
change  (File  No.  SR-MBS-88-15)  under 
section  19(b)  of  the  Securities  Exchange 


Act  of  1934  ("Act"). »  The  proposal 

would  impose  a  schedule  of  penalties  on 
MBSCC  participants  ("Participants") 
who  fail  to  make  timely  payment  of  their 
debit  balances.  The  Commission 
published  a  notice  and  order  granting 
accelerated  temporary  approval  of  the 
proposal  in  the  Federal  Register  on 
November  4. 1988.*  No  comments  were 
received.  This  order  approves  the 
proposal. 

The  proposed  rule  change  imposes  a 
schedule  of  penalties  on  Participants  in 
the  MBSCC  Depository  Division 
("Depository  Division")  who  fail  to 
make  timely  payment  of  their  debit 
balances.  First  if  payment  of  a 
Participant's  debit  balance  is  received 
after  the  Depository  Division's  4:15  p.m. 
(EST)  cutoff  time,  under  the  proposal 
Participants  would  be  charged  one  of 
the  following  penalties: 


(1)  SS0.000  or  leas    J 

ssa 

(2)  $50,001  to 

$100. 

SI  50.000. 

(3)  $150,001  to 

$250. 

$1,000,000 

(4)  More  th«i 

$250  or  the  amount  equal 

$1,000,000. 

to  one  day's  >ilerBal  at 

the    rato    ol    1%    per 

greeler 

Second  if  as  a  result  of  a  late 
payment  or  nonpayment  of  a 
Participant's  debit  balance,  the 
Depository  Division  is  required  to 
borrow  or  advance  funds  to  cover  the 
debit  balance,  the  Depository  Division 
would  charge,  in  addition  to  interest  but 
in  lieu  of  the  penalty  specified  above,  a 
penalty  equal  to  the  greater  of  $500  or 
one  day's  interest  at  250  basis  points 
(2.5%). 

MBSCC  states  that  the  proposed 
penalties  are  consistent  with  section 
17A  of  the  Act  in  that  they  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
among  Participants  and  provide 
appropriate  disciplinary  action  for 
violation  of  the  provisions  of  the 
Depository  Division  ndes. 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
in  particular,  section  17A(b)(3)(G).»  The 


*  15  US.C.  78»(b)(l). 

*  Securitie*  Exchange  Act  Release  No.  2BZ26 
(October  28.  ISSS)  S3  FR  44661. 

*  Section  17A(b)(3MC)  direcU  «  dearing  agency* 
rules  to  provide  that  it*  parlicipani*  be 
appropriately  disciplined  for  violation  of  any 
provision  of  the  clearing  agency's  rule*  by 
expulsion,  suspensioa  limitation  of  acti\-ities. 
functions  and  operations,  fine,  censure,  or  any  other 
fitting  sanction. 
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proposed  penalties  are  adopted  from 
Depository  Division  rules  that  were 
considered  and  discussed  in  the 
Commission  order  granting  MBSCC 
temporary  registration  as  a  clearing 
agency.*  The  purpose  of  the  proposal  is 
to  encourage  timely  payment  of  debit 
balances  by  Participants.  The 
Commission  believes  that  the  proposed 
penalties  are  weU  suited  to  encourage 
such  timely  payment.  Late  payment  of 
debit  balances  by  Participants  increases 
the  risk  of  loss  to  MBSCC  and  its 
Participants  because  of  the  increased 
risk  of  default  or  insolvency  by  the 
delinquent  Participant  until  the  debit 
balance  is  paid.  The  Commission 
believes  it  important  that  Participants 
make  timely  payment  of  debit  balances 
for  this  reason  and  that  the  proposal  will 
encourage  such  a  result. 

In  the  event  that  a  Participant  is 
assessed  a  penalty  for  late  payment  of  a 
debit  balance,  the  Depository  Division 
rules,  consistent  with  section 
17A(b)(3)(H).*  provide  Participants  with 
an  opportunity  to  appeal  the  assessment 
of  the  proposed  penalty,  allowing 
Participants  to  explain  any  mitigating 
circumstances.  The  penalty  will  not 
become  effective  until  the  period  for 
appeal  has  lapsed  and  will  be  stayed 
during  the  pendency  of  the  appeal. 
Appeals  will  be  considered  by  a  panel 
composed  of  three  members  of  the 
Board  of  Directors.  Decisions  of  a  panel 
are  reviewable  by  the  Board  of 
Directors.*  The  Commission  believes 
that  MBSCCs  appeal  process  will 
provide  penalized  Participants  with  a 
fair  opportunity  to  be  hetird. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act.  that  MBSCCs 
proposed  rule  change  (File  No.  SR-MBS- 
88-15)  be.  and  thereby  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 

Dated:  January  5. 1988. 
Joaathan  Katz, 
Secretary. 

|FR  Doc.  89-579  Filed  1-10-88: 8:45  am] 
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Na  M-M418;  Rto  No.  Sn-MSTC- 


*  Secuhlie*  Exchange  Act  Release  No.  Z40M 
(Febnury  2. 1987)  52  FR  4218. 

'  Section  17A(b|(3)(H)  direct*  that  the  rule*  of  a 
dearins  agency  provide  a  fair  procedure  with 
reapect  to  the  diaciplining  of  participants,  the  denial 
of  participation  to  any  person  seeking  participation 
therein,  and  the  prohibition  or  limitation  by  the 
deanng  agency  of  any  person  with  respect  to 
access  to  services  offered  by  the  deahng  agency. 

•  See  MBSCC  Depoaitory  Division  Rules.  Article 
UL  Rules  3  and  7 


S«lf-R«guiatory  Organizations; 
MMwMt  S«cur1ti««  Trust  Company; 
Propoaod  Rul«  Changs  and  Ordsr 
Granting  Tsmporary  Accelsratsd 
Approval 

On  December  2. 1988,  pursuant  to 
section  19(b)(3)(A)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").  15 
U.S.C  788(bKl).  the  Midwest  SecuriUes 
Trust  Company  ("MSTC")  filed  %vith  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
to  enhance  MSTC's  File  Transmission 
Service  ("FTS")  by  allowing  Depository 
Delivery  Instructions  ("DDI")'  to  be 
transmitted  through  FTS.  Subsequently 
on  January  3, 1969,  MSTC  amended  its 
proposed  rule  change  (SR-MSTC-«8-«) 
so  that  it  may  be  reviewed  by  the 
Commission  pursuant  to  section  19(b)(2) 
of  the  Act.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comment  on  the  proposed  rule 
change  and  approve  it  on  a  temporary 
basis  through  March  31, 1989. 

I.  Descriptkn 

The  proposed  rule  change  is  designed 
to  provide  FTS  users  with  a  new  method 
of  submitting  DDI  instructions  to  MSTC. 
Currently,  in  order  to  submit  DDI 
instructions  to  MSTC  participants  must 
manually  enter  those  instructions  into 
their  MSTC  terminals  or  deliver 
computer  tapes  to  MSTC  The  proposal 
will  allow  participants  to  transmit  DDI 
instructions  direcUy  from  their 
computers  to  MSTC's  computer.  To 
transmit  DDI  instructions  through  the 
FTS  system  participants  must  wrnte  a 
computer  program  which  extracts  DDI 
information  from  their  internal  files  and 
creates  a  new  file  of  DDI  information  to 
be  submitted  to  MSTC  via  FTS.* 

MSTC  has  incorporated  security 
features  into  the  service  which  will 
prevent  unauthorized  users  from 
submitting  DDI  instructions  via  FTS.  To 
ensure  the  security  of  the  system,  prior 
to  the  submission  of  any  DDI 
instructions,  participants  must  obtain 
access  codes  from  MSTC  MSTC  will 
not  process  any  transmissions  submitted 
without  the  appropriate  access  codes.  In 
MSTCs  proposed  rule  fiUng.  MSTC 
requests  authorization  for  low  volume 
users  to  use  dial-up  capability  to  submit 
DDFs  through  FTS  to  MSTC.  MSTC 
however,  will  only  accept  DDI 


■  The  DO!  service  aOowa  nrms  to  traiuinit 
delivery  instructions  to  deliver  securities  to  other 
MSTC  partidpanu  and  non-MSTC  partidpants. 

*  MSTC  has  developed  a  data  entry  fonnat  which 
partidpants  must  use  to  submit  DDI  information  via 
FTS. 


instructions  from  partici|>ants  using 
dedicated  telephone  lines  during  the 
pilot  period. 

II.  MSTC's  RaUooals 

MSTC  beUeves  that  the  proposal  is 
consistent  with  the  Act  in  that  it 
provides  for  the  prompt  and  accurate 
clearance  and  settlement  of  seciirities 
transactions,  and  fosters  cooperation 
among  persons  engaged  in  such 
activities  by  providing  an  eHicient 
mechanism  for  transmitting  DDIs.  The 
proposal  provides  a  more  efficient 
method  of  transmitting  DDI  information 
as  it  will  allow  firms  to  automatically 
create  delivery  instructions  from  in- 
house  computer  systems,  thereby 
avoiding  re-entry  of  DDI  information 
into  the  system  used  to  transmit 
information  to  MSTC.  In  addition.  MSTC 
requests  that  the  Commission  accelerate 
the  effective  date  of  this  proposal  so 
that  it  may  begin  to  operate  the  service 
on  a  pilot  basis. 

m.  Request  for  Comments 

You  may  submit  written  conunents 
%vithin  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comments  with  the 
Secretary  of  the  Commission.  Securities 
and  Exchange  Commission,  450  Fifth 
Stivet,  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  9  552,  are  available  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Sti^t.  NW..  Washington.  DC 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC.  All 
submissions  should  refer  to  File  No.  SR- 
MSTC-e8-8. 

rv.  Tsmporary  Approval 

The  Commission  finds  that  there  is 
good  cause  for  approving  a  pilot 
program  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Registv. 
MSTCs  proposal  is  an  enhancement  of 
an  approved  service,  FTS,  which  the 
Commission  has  determined  was 
designed  to  improve  the  method  of 
transmission  of  trade  data  and 
clearance  and  settlement  information 
between  MSTC  and  its  participants.' 
The  Commission  believes  that  granting 
such  approval  will  allow  MSTC  test  the 
procedures,  software,  and  hardware 
used  to  provide  this  service  by  offering 
it  on  a  pilot  basis  for  approximately  90 
days.  During  that  time,  the  Commission 


*  See  Securities  Exchange  Ad  Release  No.  2S71S 

(May  IB.  1988).  53  FR  19074. 
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will  review  the  service's  operation  to 
determine  whether  it  will  grant 
permanent  approval. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-MSTC-68-8) 
be.  and  hereby  is.  approved  on  a 
temporary  basis  through  March  31. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  4. 1989. 
JoaadiaB  G.  Katx. 
Secretary. 

(FR  Doc  88-580  Filed  1-10-89;  8  45  am| 
BILUNa  COOC  SOIO-OI-M 


Na  34-26419;  FNs  Na  SR-NYSE- 


I 
•8-S11 


Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc^  Order 
Approving  Proposed  Rule  Change 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder." 
the  New  York  Stock  Exchange,  Inc. 
("Exchange"  or  "NYSE"),  on  October  18. 
1988,  submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposal  to  institute  permanent 
guidelines  to  govern  stock  trading  once 
the  Exchange's  circuit  breaker  and 
sidecar  provisions  have  gone  into 
effect.'  The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  26206 
(October  21, 1988),  53  FR  43498.  No 
comments  were  received  on  the 
proposal. 

The  NYSE  recently  adopted  Rule  SnB 
and  amended  Rule  80A  to  implement 
certian  procedures  that  will  be  activated 
during  volatile  market  conditions.*  In 
brief.  Rule  80A  involves  routing  into  a 
separate  file  (the  "sidecar"  file) 
automated,  program  trading-related 
maricet  orders  in  each  of  the  NYSE- 
listed  stocks  comprising  the  Standard  & 
Poor's  500  Stock  Index  ("S&P  500"). 
After  five  minutes  in  the  sidecar  file, 
orders  will  be  compared,  any  order 
imbalances  will  be  reported,  and.  if 
there  is  not  sufficient  trading  interest  to 
allow  for  an  orderly  execution  of 
transactions  in  a  stock,  trading  in  that 
stock  will  halt.  Rule  80A  only  will  apply 


>lSU.S.C78s(bKl)(im2). 

» 17  CFR  240  19b-4  (1968). 

'  The  guidelines  described  herein  were  approved 
by  the  Commission  on  a  temporary  basis  through 
December  31,  ISSS  in  Securities  Exchange  Act 
Release  No.  26207  (October  Zl.  1968).  S3  FR  43S0a 

*  NYSE  Rule  80B  and  the  amendment  to  Rule  80A 
tvere  approved  by  the  Commission  and  are 
described  in  detail  in  Securities  Exchange  Act 
Releaae  No.  28198  (October  19.  1988).  S3  FR  41637. 


after  the  price  of  the  primary  S&P  500 
futures  contract  traded  on  the  Chicago 
Merchantile  Exchange  has  declined  12 
points  frt>m  the  previous  trading  day's 
close.' 

The  "circuit  breaker"  provisions  of 
Rule  SOB  require  a  one-hour  halt  in  the 
trading  of  all  stocks,  stock  options,  and 
stock  index  options  on  the  NYSE  if  the 
Dow  Jones  Industrial  Average  ("DJLA") 
declines  250  or  more  points  from  the 
previous  day's  closing  value.  Once 
trading  has  been  reopened,  trading  «vill 
halt  for  an  additional  two  hours  if  the 
DJLA  declines  400  points  from  the 
previous  day's  close. 

The  NYSE's  proposed  rule  change 
includes  guidelines  to  govern  (1) 
mandatory  trading  halts  and 
dissemination  of  price  indications  when 
Rule  80A  is  in  effect,  and  (2)  mandatory 
dissemination  of  price  indications  on  all 
openings  and  on  reopenings  when  Rule 
80B  is  in  effect.'  In  particular,  during  the 
five-minute  period  that  Rule  80A  is  in 
effect  and  automated,  program  trading- 
related  orders  in  the  NYSE-listed  stocks 
comprising  the  S&P  500  are  diverted  to  a 
sidecar  file,  the  Exchange  believes  that 
"market  conditions  may  warrant  a 
widening  of  normal  quotation  spreads  in 
a  particidar  stock."  ^  In  addition,  the 
Exchange  believes  that  during  the  five- 
minute  period  "reasonable  trade 
variations  should  nonetheless  take 
place"  and  Intermarket  Trading  System 
("ITS")  *  commitments  to  trade  "should 
receive  an  execution  at  the  best 
available  bid  or  offer  *  *  *  in 
accordance  with  reasonable  trade^to- 
trade  continuity".* 

Under  Rule  80A,  trading  in  any 
sidecar  stock  will  halt  at  the  end  of  the 
five-minute  period  if  there  is  not 
sufficient  trading  interest  on  the 
Exchange  to  allow  for  orderly 
executions  in  that  stock.  Under  the 
current  proposal,  a  trading  halt  and 
dissemination  of  a  price  indication 
would  be  mandatory  for  any  stock  if  the 


*  The  amendment  to  Rule  80A  replaced  a  former 
version  of  Rule  80A  which  also  imposed  restrictions 
on  the  use  of  automated  NYSE  order  routing 
systems  during  times  of  market  volatility.  See 
Securities  Exchange  Act  Release  No.  2S599  (April 
1ft  1988).  53  FR  13371. 

•  Current  NYSE  policy  requires,  and  would 
continue  to  require,  dissemination  of  a  price 
indication  upon  any  delayed  opening  or  regulatory 
or  nonregulatory  trading  halt,  except  for  a  trading 
halt  put  into  effect  pursuant  to  the  drcuil  breaker 
provisions  of  Rule  SOB. 

'  53  FR  at  43486.  The  Exchange  guidelines 
described  herein  would  be  distributed  to  all  N\'SE 
members  in  an  Information  Memorandum.  See  53 
FR  at  4349»-S00. 

*  rrS  is  a  communication  system  designed  to 
facilitate  trading  among  competing  markets  l>y 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  mfonnatioo. 

•  S3  FR  at  4349S. 


next  sale  of  such  stock  would  be  (1) 
more  than  one  point  from  a  last  scale 
under  $20:  (2)  more  than  two  points  from 
a  last  sale  between  S20  and  $99  7/8:  or 
(3)  more  than  three  points  from  a  last 
sale  of  SlOO  or  more.  While  a  trading 
halt  would  not  be  mandatory  on  the 
basis  of  a  50,000  share  imbalance  at  the 
end  of  the  five-minute  period,  the  size  of 
any  imbalance  of  50.000  or  more  shares 
in  any  halted  stock  among  the  50 
highest-capitalized  NYSE-listed  stocks 
in  the  S&P  500  would  be  required  to  be 
disseminated. 

As  noted  above,  the  Exchange  has 
proposed  guidelines  to  be  effective  prior 
to  any  opening  and  for  the  reopening  of 
trading  following  a  trading  halt 
instituted  piu^uant  to  the  circuit  breaker 
provisions  of  NYSE  Rule  80B.  These 
guidelines  would  require  dissemination 
of  a  price  indication  for  an  opening  or 
Rule  80B  reopening  that  would  result  in 
a  price  change  constituting  the  lesser  of 
10%  or  three  points  from  the  prior  NYSE 
close,  or  five  points  if  the  previous  close 
was  $100  or  higher.  Dissemination  of  a 
price  indication  would  not  be 
mandatory,  however,  if  the  resulting 
price  change  would  be  less  than  one 
point. 

In  support  of  its  proposed  guidelines 
to  govern  trading  when  the  sidecar 
provisions  of  rule  80A  are  in  effect,  the 
Exchange  cites  the  need  to  "provide 
guidance,  in  a  volatile  market  as  to  how 
specialists  may  quote  their  market 
during  the  five-minute  sidecar  period, 
when  there  may  be  some  uncertainty  as 
to  the  possible  build-up  of  significant 
market  imbalances  *  *  *."  '*•  In 
addition,  the  NYSE  notes  its  desire  to 
"provide  standard,  uniform  criteria 
(mandatory  price  indications)  for 
disseminating  market  information  where 
a  significant  price  change  appears  likely 
once  the  sidecar  period  has  ended."  *  * 
In  support  of  its  proposal  to  require 
manciatory  price  indications  on  openings 
and  Rule  BOB  reopenings.  the  Exchange 
argues  that  it  must  provide  guidance  to 
specialists  and  NYSE  Floor  Officials, 
"by  means  of  standard,  uniform  criteria 
for  dissemination  of  market  information, 
where  significant  price  changes  occur  on 
any  opening  of  trading."  '  • 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


■<■  Id  at  53  FR  at  43499. 

"W 

"  Id.  On  days  when  the  Rule  SOB  circuit  breakers 
go  into  effect,  the  Exchange  intends  to  treat  as  a 
delayed  opening  trading  in  a  security  that  has  not 
reopened  one-half  hour  after  the  resumption  of 
trading  on  the  Exchange. 
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exchange,  and.  in  particular,  the 
requirements  of  section  d  ' '  and  the 
rules  and  regulations  thereunder.  In 
particular,  the  Exchange's  proposed 
guidelines  to  govern  trading  once  Rules 
80A  and  SOB  have  gone  into  effect  will 
provide  specialists  and  other  market 
participants  with  precise  criteria  to 
guide  their  activities  during  periods  of 
acute  market  stress.  The  guidelines  also 
should  enhance  the  flow  of  stock  price 
and  order  imbalance  information, 
thereby  facilitating  trading  in  NYSE- 
listed  stocks.  In  addition,  the  various 
mandatory  trading  halts  included  in  the 
Exchange's  guidelines  should  help 
prevent  rapid  declines  in  the  prices  of 
particularly  volatile  stocks  by  providing 
market  participants  with  time  to  assess 
their  trading  activities  in  light  of  overall 
market  trends.  In  sum.  the  NYSE's 
guidelines  should  enable  it  to  better 
maintain  fair  and  orderly  markets  during 
periods  of  peak  market  volatility. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act'*  that  the 
proposed  rule  change  is  adopted. 

For  the  Cominissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

[>ated:  January  5, 198B. 
looatlMa  G.  Kati, 
Secretary. 
|FR  Doc.  8B-S81  Piled  1-10-80;  8:45  am) 
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Fungs  Under  the  PuMc  Utaty  HoMhig 
Compeny  Act  of  IMS  ("AcT) 

January  5. 1989. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s]  and/or  declarationfs)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  t}elow.  The 
application(s]  and/or  declaration(s]  and 
any  amendments(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s} 
should  submit  their  views  in  writing  by 
January  30, 1989  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
decUrant(s)  at  thie  addreM(es)  specified 


»*UVSJCMt\tK). 
•'IS  U.&C  TSMbKZ)  (1982). 


below.  Proof  of  service  (by  aHidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the 
manner.  After  said  date,  the 
application(8)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Cedar  Coal  Company  (7IK-7181) 

Cedar  Coal  Company  ("Cedar"),  40 
Franklin  Road,  P.O.  Box  2021,  Roanoke, 
Virginia  2402Z  a  subsidiary  coal 
company  of  Appalachian  Power 
Company,  Inc.,  an  electric  utility 
subsidiary  of  American  Electric  Power 
Company,  Inc.  ("AEP").  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  application 
pursuant  to  sections  9(a),  10  and  13  of 
the  Act  and  Rules  86,  90  and  91 
thereunder. 

By  Commission  order  dated  December 
31. 1985  (HCAR  No.  23973)  Cedar  was 
authorized  to  renovate,  rebuild  and 
modify  major  pieces  of  mining 
equipment  at  its  Central  Rebuild  Shop 
("Shop")  both  for  associate  companies 
and  for  non-associate  companies.  With 
respect  to  performing  services  for 
associate  companies  the  order 
contained  no  expiration  date;  with 
respect  to  performing  services  for  non- 
associate  companies  the  order  expired 
on  December  31, 198a 

Cedar  now  requests  authorization  to 
provide  such  services  for  non-essociate 
companies  through  December  31, 1991. 
Revenues  from  non-associate  companies 
will  not  exceed  in  any  calendar  year 
revenues  from  associated  companies. 
The  revenue  derived  from  providing 
services  to  non-associates  would  be 
used  to  reduce  Shop  operation  costs 
(overheads)  and  thus  reduce  the  rate 
charges  by  the  Shop  to  associate 
companies. 

IflwJMJppi  PowOT  ft  light  Conpaoy  (7t- 
7325) 

Middle  South  Utilities,  faic  (IklSir}. 
225  Baronne  Street  New  Orlecms. 
Louisiana  7tni2,  a  registered  holding 
company,  and  its  electric  utility 
subsidiary  company.  Mississippi  Power 
A  Light  Company  ( "MP4L").  P.O.  Box 
1640,  Jackson,  Mississippi  39215-1640 
have  filed  a  post-effective  amendment  to 
their  application-declaration  subject  to 
sections  6(a).  7,  g(a).  10  and  12(f)  of  the 
Act  and  Rule  43  thereunder. 

By  orders,  dated  December  24, 1986 
(HCAR  No.  24283)  and  June  la  1988 
(HCAR  No.  24659).  this  Commission 


authorized  MP&L  to  issue  and  sell  to 
MSU,  and  MSU  to  purchase,  from  time 
to  time  through  December  31, 1988,  up  to 
an  aggregate  of  2.609.000  additional 
shares  of  MP&L's  authorized  but 
unissued  common  stock,  without 
nominal  or  par  value,  at  a  price 
approximately  $23.00  per  share,  for  an 
aggregate  cash  consideration  not  to 
exceed  $6a007,000  ("Additional 
Shares"). 

At  December  31, 1968,  approximately 
1,304,000  of  the  Additional  Shares  of 
MP&L  had  been  sold  to  MSU  for  an 
aggregate  cash  consideration  of 
approximately  $30  mUlibn.  Based  upon 
MP&L's  revised  estimate  of  cash 
requirements  for  the  period  through 
December  31, 1980,  it  may  be  necessary 
for  MP&L  to  issue  and  sell  the  remaining 
Additional  Shares  to  MSU,  from  time  to 
time  during  such  period.  Accordingly, 
MP&L  requests  authority  through  during 
which  MP&L  may  issue  and  seU,  and 
MSU  may  acquire,  the  remaining 
1,305,000  Additional  Shares  for  an 
aggregate  cash  consideration  not  to 
exceed  $30,007,00a 

New  Orleans  Pubttc  Sarvka.  Inc.  (7»- 

7350)  ! 

New  Orleans  Public  Service,  Inc. 
("NOPSI").  317  Baronne  Sti^et.  New 
Orleans,  Louisiana  70112,  a  subsidiary 
of  Middle  South  Utilities,  Inc.,  a 
registered  holding  company,  has  filed 
with  the  Commission  a  post-effective 
amendment  to  its  application,  as 
amended,  pursuant  to  sections  e(a)  (2) 
and  7  of  the  Act 

By  order  dated  May  12. 1967  (HCAR 
No.  24387).  NOPSI  was  authorized  to 
establish  a  new  Mortgage  ("Mortgage") 
providing  for  the  issuance  of  Rate 
Recovery  General  and  Refunding 
Mortgage  Bonds  ("G&R  Bonds")  and  to 
issue  and  sell  to  institutional  investors, 
$75  million  of  an  initial  series  of  G&R 
Bonds.  ia95%  Series  due  May  1. 1997 
("10J5%  Bonds ").  The  10.95%  Bonds 
were  issued  under  a  First  Supplemental 
Indenture  to  the  Mortgage,  which,  in 
relevant  part  granted  the  holders  of  the 
10.95%  Bonds  ("Bondholders")  the  right 
to  tender  such  G&R  Bonds  to  NOPSI  for 
redemption  upon  the  occurrence  of 
certain  specified  events. 

On  February  4, 1988.  the  Council  of 
the  City  of  New  Orleans  adopted  a 
resolution  ("February  4th  Resolution") 
that  required  NOPSI  to  write  off  and  not 
recover  from  its  retail  electric  customers 
$135  miUion  of  its  Grand  Gulf  Steam 
Electric  Nuclear  Generating  Station, 
Unit  No.  1  ("Grand  Gulf  1")  related 
costs,  which  had  been  deferred  for 
future  recovery  from  customers,  in 
addition  to  $51.2  miUion  of  previously 
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incurred  Grand  Gulf  1  related  costs  that 
NOPSI  had  abaorbed  as  part  of  the  Rate 
Settlement  with  the  Qty  of  New 
Orleans,  which  Settlement  provided  for 
recovery  by  NOPSI  of  its  allocated  share 
of  costs  associated  with  capacity  and 
energy  from  Grand  Gulf  1.  As  a  result 
NOPSI  was  required  by  the  terms  of  the 
G&R  Mortgage  to  cause  an  independent 
arbiter  to  deliver  to  the  Trustee  a 
certificate  indicating  whether,  in  the 
independent  arbiter's  opinion,  the 
February  4th  Resolution  had  currently 
materiaUy  impaired  or  prospectively 
would  materially  impair  NOPSI's  ability 
to  perform  its  obligations  in  respect  of 
all  G&R  Bonds  outstanding  under  the 
G&R  Mortgages.  On  June  24, 1988,  the 
independent  arbiter  issued  a  certificate 
stating  that  as  to  this  issue,  the  opinion 
was  affirmative,  and,  thus,  activated  the 
Bondholders  rights  to  tender  their  G&R 
Bonds  for  redemption. 

In  accordance  with  the  terms  of  the 
G&R  Mortgage,  on  July  12, 1988,  the 
Trustee  notified  the  Bondholders  of  their 
right  to  tender  their  G&R  Bonds  for 
r^lemption;  that  is,  that  the  Bondholders 
electii^  to  exercise  this  right  were 
required  to  tender  their  GAR  Bonds  to 
the  Trustee  not  hater  than  August  11. 
1988  and  that  NOPSI  would  be  required 
to  redeem  all  outstanding  G&R  Bonds  so 
tendered  on  August  26, 1988.  However, 
NOPSI  had  insufficient  funds  available 
to  redeem  the  G&R  Bonds  on  August  26, 
1988  because,  according  to  NOPSL  the 
February  4th  Resolution  had  a 
substantial  and  adverse  effect  upon  its 
financial  condition  and  cash  flow. 

In  order  to  avoid  redemption  of  the 
G&R  Bonds.  NOPSI  sou^t  and  was 
granted  authorization  by  supplemental 
order  dated  August  8, 1988  (HCAR  No. 
24712),  to  enter  into  an  agreement  with 
the  Bondholders,  whereby  the 
Bondholders  agreed  to  forbear  from 
tendering  their  10.95%  Bonds  on  August 
11. 1988  and  NOPSI  agreed,  upon  written 
notice  from  any  Bondholder  between 
November  24  and  December  13, 1988,  to 
purchase  the  10.95%  Bonds  at  a  price  of 
100%  of  the  principal  amount  thereof 
plus  accrued  interest  to  the  date  of 
purchase.  However,  the  Bondholders  did 
not  have  the  right  to  give  such  notice, 
and  NOPSI  was  not  required  to 
purchase  any  10.95%  Bonds,  if  an 
independent  arbiter  delivered  a 
certificate  to  each  Bondholder  on  or 
prior  to  November  23. 1988  stating  that 
the  impairment  of  NOPSI's  ability  to 
perform  its  obligations  on  the  10.95% 
Bonds  had  ceased  because  of  judicial  or 
regulatory  action.  In  addition,  a 
Bondholder  was  entitled  to  revoke  its 
notice  of  tender  at  any  time  prior  to 
purchase  of  its  G&R  Bonds. 


NOPSI  now  states  that  the 
independent  arbiter  did  not  deliver  the 
certificate  by  November  23, 198& 
Because  NOPSI  did  not  expect  to  have 
sufficient  funds  available  to  purchase 
the  10.95%  Bonds  on  February  10. 1989 
and  because  it  could  not  be  assured  that 
one  or  more  Bondholder  would  not 
tender  the  10.95%  Bonds  for  purchase, 
NOPSL  by  letter  dated  November  25, 
1988  to  the  Bondholders,  proposed  to 
enter  into  a  one  year  extension  of  their 
existing  agreement.  Under  the  terms  of 
the  newly  proposed  agreement 
("Agreement"),  the  Bondholders  would 
forebear  from  tendering  their  10.95% 
Bonds  for  purchase  on  February  10. 1989 
and  NOPSI  would,  subject  to  requisite 
regulatory  approval,  and  upon  written 
notice  from  any  Bondholder  between 
November  24, 1989  and  December  13. 
1989,  purchase  on  February  9, 1990  the 
10.95%  Bonds  held  by  such  Bondholder, 
at  a  price  of  100%  of  the  principal 
amoimt  thereof  plus  accrued  interest  to 
the  date  of  purchase.  However,  the 
Bondholders  would  not  have  the  right  to 
such  notice,  and  NOPSI  would  not  be 
required  to  purchase  any  10.95%  Bonds, 
if  an  independent  arbiter  delivers  a 
certificate  to  each  Bondholders  by 
November  23, 1989  stating  that  the 
impairment  of  NOPSI's  ability  to 
perform  its  obligations  on  the  10.95% 
Bonds  has  ceased  because  of  judicial  or 
regulatory  action.  In  addition,  the 
agreement  provides  that  a  Bondholder 
may  revoke  its  notice  of  tender  at  any 
time  prior  to  purchase  of  its  10.95% 
Bonds. 

NOPSI  now  states  that  from 
November  24, 1988  through  December 
13, 1988,  it  did  not  receive  written  notice 
bom  any  Bondholder  demanding 
redemption  of  the  10.95%  Bonds  on 
February  10, 1989.  Accordingly,  NOPSI 
seeks  authorization  to  carry  out  the 
proposed  Agreement  %vith  the 
Bondholders. 

New  Orleans  Public  Service,  inc.  (70- 
7448) 

New  Orleans  Public  Service,  Inc. 
("N(M»SI"),  317  Baronne  Sb«et  New 
Orleans,  Louisiana  70112,  a  subsidiary 
of  Middle  South  Utilities,  Ina,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application  with  this  Commission 
pursuant  to  sections  6(a)(2)  and  7  of  the 
Act. 

By  order  dated  January  13, 1988 
(HCAR  Na  24559),  NOPSI  was 
authorized  to  and  did  issue  and  sell  to 
institutional  investors.  $40  million  of 
NOPSI's  Rate  Recovery  General  and 
Refunding  Mortgage  Bonds  ("G&R 
Bonds ").  13.20%  Series  due  February  1, 
1991  ("13.20%  Bonds  "),  13.60%  Series  due 


February  1. 1993  ( "13£0%  Bonds ").  and 
13.90%  Series  due  February  1. 1995 
("13.90%  Bonds"),  under  a  Second 
Supplemental  Identure  to  NOPSI's 
General  and  Refunding  Mortgage,  as 
amended  ("G&R  Mortgage ").  The  G&R 
Mortgage  granted  tlie  holders  of  the 
13.20%,  13.60%  and  13.90%  Bonds 
(collectively.  "Bondholders")  the  right  to 
tender  such  C;&R  Bonds  to  NOPSI  for 
redemption  upon  the  occurrence  of 
certain  specified  events. 

On  February  4, 1988,  the  Council  of 
the  City  of  New  Orieans  adopted  a 
resolution  ("February  4th  Resolution") 
that  required  NOPSI  to  write  off  and  not 
recover  from  its  retail  electric  customers 
$135  million  of  its  Grand  Gulf  Steam 
Electric  Nuclear  Generating  Station. 
Unit  No.  1  ("Grand  Gulf  1 ")  related 
costs,  whidi  had  been  deferred  for 
future  recovery  fitim  customers,  in 
addition  to  $51.2  miUion  of  previously 
incurred  Grand  Gulf  1  related  costs  that 
NOPSI  had  absorbed  as  part  of  the  Rate 
Settiement  with  the  City  of  New 
Orieans,  which  Settlement  provided  for 
recovery  by  NOPSI  of  its  allocated  share 
of  costs  associated  with  capacity  and 
energy  from  Grand  Gulf  1.  As  a  result 
NOPSI  was  required  by  the  terms  of  the 
G&R  Mortgage  to  cause  an  independent 
arbiter  to  deliver  to  the  Trustee  a 
certificate  indicating  whether,  in  the 
independent  arbiter's  opinion,  the 
February  4th  Resolution  has  currently 
materially  impaired  or  prospectively 
will  materially  impair  NOPSI's  ability  to 
perform  its  obligations  in  respect  of  all 
G&R  Bonds  outstanding  under  the  G&R 
Mortgages. 

On  June  24, 1988,  the  independent 
arbiter  issued  a  certificate  stating  that 
as  to  this  issue,  the  opinion  was 
affirmative  and.  thus,  activated  the 
Bondholders  rights  to  tender  their  G&R 
Bonds  for  redemption.  In  accordance 
with  the  terms  of  the  G&R  Mortgage,  on 
July  12. 1988,  the  Trustee  notified  the 
Bondholders  of  their  right  to  tender  their 
G&R  Bonds  for  redemption:  that  is.  that 
the  Bondholders  electing  to  exedse  this 
right  were  required  to  tender  their  G&R 
Bonds  to  the  Trustee  not  later  than 
August  11, 1988  and  that  NOPSI  would 
be  required  to  redeem  all  outstanding 
G&R  Bonds  so  tendered  on  August  28. 
1988.  However,  NOPSI  had  insufficient 
funds  available  to  redeem  the  G&R 
Bonds  on  August  26, 1988  because. 
according  to  NOPSL  the  February  4th 
Resolution  had  a  substantial  and 
adverse  effect  upon  its  financial 
condition  and  cash  flow. 

In  order  to  avoid  redemption  of  the 
G&R  Bonds.  NOPSI  sought  and  was 
granted  authorization  by  supplemental 
order  dated  August  &  1968  (HCAR  No. 
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24711).  to  enter  into  an  agreement  with 
the  Bondholders.  Under  the  terms  of  the 
agreement,  the  Bondholders  agreed  to 
forbear  from  tendering  their  GAR  Bonds 
on  August  n.  1988  and  NOPSI  agreed, 
upon  written  notice  from  any 
Bondholder  between  November  24  and 
December  13. 1988.  to  purchase,  on 
February  10, 1989.  the  GAR  Bonds  held 
by  such  Bondholders  at  a  price  of  100% 
of  the  principal  amount  thereof  plus 
accrued  interest  to  the  date  of  purchase. 
However,  the  Bondholders  did  not  have 
the  right  to  give  such  notice,  and  NOPSI 
was  not  required  to  purchase  any  G&R 
Bonds,  if  an  independent  arbiter 
delivered  a  certiRcate  to  each 
Bondholder  on  or  prior  to  November  23. 

1988  stating  that  the  impairment  of 
NOPSI's  ability  to  perform  its 
obligations  on  the  C&R  Bonds  had 
ceased  because  of  judicial  or  regulatory 
action.  In  addition,  a  Bondholder  was 
entitled  to  revoke  its  notice  of  tender  at 
any  time  prior  to  purchase  of  its  G&R 
Bonds.  None  of  the  Bonds  were  tendered 
to  NOPSI  for  redemption  on  August  26, 
198& 

NOPSI  now  states  that  the 
independent  arbiter  did  not  deliver  the 
cetiHcate  by  November  23. 1988. 
Because  NOPSI  did  not  expect  to  have 
sufficient  funds  available  to  purchase 
the  G&R  Bonds  on  February  10. 1989  and 
because  it  could  not  be  assured  that  one 
or  more  Bondholder  would  not  tender 
the  G&R  Bonds  for  purchase,  NOPSI,  by 
letter  dated  November  25, 1988  to  the 
Bondholders,  proposed  to  enter  into  one 
year  extension  of  their  existing 
agreement.  Under  the  terms  of  the  newly 
proposed  agreement  ("Agreement"),  the 
Bondholders  would  forebear  from 
tendering  their  G&R  Bonds  for  purchase 
on  February  la  1989  and  NOPSI  would, 
subject  to  requisite  regulatory  approval, 
and  upon  written  notice  from  any 
Bondholders  between  November  24, 

1989  and  December  13, 1989,  purchase 
on  February  9, 1990  the  G&R  Bonds  held 
by  such  Bondholder,  at  a  price  of  100% 
of  the  principal  amount  thereof  plus 
accrued  interest  to  the  date  of  purchase. 
However,  the  Bondholders  will  not  have 
the  right  to  such  notice,  and  NOPSI  will 
not  be  required  to  purchase  any  G&R 
Bonds,  if  an  independent  arbiter  dehvers 
a  certificate  to  each  Bondholders  on  or 
prior  to  November  23, 1989  stating  that 
the  impairment  of  NOPSI's  ability  to 
perform  its  obligations  on  the  G&R 
Bonds  has  ceased  because  of  judicial  or 
regulatory  action.  In  addition,  a 
Bondholder  may  revoke  its  notice  of 
tender  at  any  time  prior  to  purchase  of 
iU  CAR  Bonds. 

NOPSI  further  states  that,  from 
November  24. 1988  through  December 


13, 1988,  it  did  not  receive  written  notice 
from  any  Bondholder  demanding 
redemption  of  the  G&R  Bonds  on 
February  10, 1989.  Accordingly.  NOPSI 
seeks  authorization  to  carry  out  the 
proposed  Agreement  with  the 
Bondholders. 

Louisiana  Power  &  Light  Company,  et  aL 
(7&-7602) 

Middle  South  Utilities,  Inc.  ("MSU"). 
225  Baronne  Street,  New  Orleans, 
Louisiana  70112,  a  registered  holding 
company,  and  its  electric  utility 
subsidiary  company.  Louisiana  Power  & 
Light  Company  ("LP&L").  142  Delaronde 
Street.  New  Orleans,  Louisiana  70174 
have  filed  an  application-declaration 
pursuant  to  Sections  6(a).  7,  9(a),  and  10 
of  the  Act  and  Rule  43  thereunder. 

LP&L  proposes  to  issue  and  sell  from 
time  to  time  through  December  31, 1989, 
and  MSU  proposes  to  acquire,  an 
aggregate  of  up  to  18,961.000  additional 
shares  of  LP&L's  common  stock,  without 
nominal  or  par  value,  at  a  price  per 
share  of  $6.59,  for  an  aggregate  cash 
consideration  not  to  exceed  $125  million. 
LP&L's  Restated  Articles  of 
Incorporation,  as  amended  ("Charter"), 
presently  provide  for  150  million 
authorized  shares  of  common  stock,  of 
which  137,110,900  such  shares  are  issued 
and  outstanding  and  owned  by  MSU. 
Accordingly,  LP&L  proposes,  by 
appropriate  corporate  action  and  with 
the  consent  of  MSU,  further  to  amend  its 
Charter  to  increase  the  number  of  shares 
of  its  authorized  common  stock  from  150 
million  to  250  million  shares. 

System  Energy  Resources,  Inc.  (70-7604) 

System  Energy  Resources,  Inc. 
("SERI").  188  East  Capitol  Street,  One 
Jackson  Place,  Jackson,  Mississippi 
39201,  a  subsidiary  of  Middle  South 
Utilities,  Inc.  ("MSU"),  a  registered 
holding  company,  has  filed  an 
application  pursuant  to  Sections  9(a) 
and  10  of  the  Act. 

Pursuant  to  authority  granted  in  prior 
Commission  orders,  SERI  is  currently 
leasing  a  portion  of  the  nuclear  fuel, 
including  facilities  incident  to  its  use 
("Nuclear  Fuel"),  required  for  use  at 
Unit  No.  1  of  SERI's  Grand  Gulf  Nuclear 
Generating  Station  ("Grand  Gulf)  from 
Port  Gibson  Energy,  Inc.  ("Gibson")  (last 
approved,  HCAR  No.  24697,  August  la 
1988),  and  from  Prulease  Inc. 
("Prulease")  (last  approved,  HCAR.  No. 
24501,  February  2a  1988).  In  order  to 
restructure  its  leasing  arrangement, 
SERI  now  proposes  to  enter  into  a  Lease 
Agreement  ("Lease")  for  its  Nuclear  Fuel 
for  Grand  Gulf  with  River  Fuel  Trust  #3 
('Trust").  The  Trust  will  be  formed 
under  the  laws  of  the  State  of  New  York 
pursuant  to  a  Trust  Agreement  among 


Morgan  Guaranty  Trust  Company  of 
New  York,  as  trustor  ("Trustor"),  United 
States  Trust  Company  of  New  York,  not 
in  its  individual  capacity,  but  solely  as 
trustee  ("Trustee")  and  SERI,  as 
beneficiary.  The  Trust  will  be 
specifically  created  for  this  restructuring 
by  the  Trustor. 

It  is  proposed  that  the  Trust  will 
acquire  the  Nuclear  Fuel  owned  by 
Givson  and  Prulease  along  with  certain 
Nuclear  Fuel  o%vned  by  SERI.  Promptly 
after  such  acquisition,  SERI  will 
terminate  its  Lease  Agreement  with 
Gibson  and  its  Lease  Agreement  with 
Prulease.  Gibson  will  terminate  its 
Restated  and  Amended  Credit 
Agreement  with  Union  Bank  of 
Switzerland,  Houston  Agency. 

Under  the  terms  of  the  Lease,  the 
Trust  will  make  payments  to  suppliers, 
processors  and  manufacturers  necessary 
to  provide  Nuclear  Fuel  for  Grand  Gulf, 
or  SERI  will  make  such  payments  and 
will  be  reimbursed  by  the  Trust.  The 
maximum  obligation  of  the  Trust  to 
make  payments  for  Nuclear  Fuel 
initially  will  be  $180  million  at  any  one 
time  outstanding,  although  the  Trust 
may  make  such  payments  of  up  to  $185 
million. 

Under  the  Lease,  SERI  will  be 
responsible  for  operating,  maintaining, 
repairing,  replacing,  and  insuring  the 
Nuclear  Fuel  and  for  paying  all  taxes 
and  costs  arising  out  of  the  ownership, 
possession  or  use  thereof.  The  term  of 
the  Lease  will  be  the  later  to  occur  of  (i) 
the  final  maturity  date  of  one  or  more 
Secured  Notes,  defined  below,  on  a  date 
on  which  no  other  Secured  Notes  are 
outstanding,  or  (ii)  February  28, 1994. 
The  term  shall  automatically  be 
extended  for  one  additional  year 
without  the  necessity  of  action  by  ^RI 
or  the  Trust,  unless  either  SERI  or  the 
Trust  shall  give  notice  to  the  other  by 
February  1, 199Z  or  each  succeeding 
February  1  up  to  the  year  2037,  of  its 
desire  to  so  terminate  the  term  of  the 
Lease  on  February  28.  or,  in  the  case  of  a 
leap  year,  February  29  of  the  second 
following  year.  In  any  event  the  Lease 
will  terminate  no  later  than  February  28, 
2039.  Authorization  is  requested  for 
additional  extensions  of  the  Lease 
through  February  28,  2039,  without 
seeking  further  Commission 
authorization  prior  to  entering  such 
extensions. 

Payments  under  the  Lease  will  be 
payable  quarterly  and  will  include  (A)  a 
Quarterly  Lease  Charge,  as  defined  in 
the  Lease,  which  will  include  allocated 
operational  and  financing  costs  of  the 
Trust,  and  (B)  a  Bum-Up  Charge,  as 
defined  in  the  Lease,  equal  to  the  cost  of 
the  Nuclear  Fuel  consumed  while  the 
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Nuclear  Foel  ie  in  the  reactor  and 
producing  heat  Wheo  the  Nuclear  Fuel 
is  not  in  the  reactor  and  prodnong  heat 
SERI  may  elect  to  capitalize  Quarterly 
Lease  Charges  or  daily  portions  thereof 
so  long  as  the  conunitment  under,  and 
defined  in,  the  credit  agreement 
between  the  Trust  and  certain 
commercial  banks,  and  the  aggregate 
principal  amount  of  all  Secured  Notes 
outstanding  exceeds  the  sum  of  (i)  the 
Stipulated  Loss  Value,  as  defined  in  the 
Lease,  of  the  Nuclear  Fuel,  (ii)  the 
amount  of  such  charges  and  (iii)  $5 
million.  SERI  may  consequently,  subject 
to  the  foregoing  limitation,  defer  rental 
payments  until  those  times  during 
commercial  operation  when  the  Nuclear 
Fuel  is  in  the  reactor  and  producing  heat 
in  the  production  of  electric  energy. 

MkkUa  Sooth  UtiHtiBa,  Inc.  (70-760i) 

Middle  South  UtiUHes,  Inc.  ("Middle 
South"),  225  Baronne  Street,  New 
Orleans,  Louisiana  70112,  a  registered 
holding  company,  has  filed  a  declaration 
pursuant  to  section  12(b]  of  the  Act  and 
Rule  45  thereunder. 

System  Energy  Resources.  Inc. 
("SERI"),  a  subsidiary  of  Middle  South, 
has  proposed  by  application  in  a 
companion  filing,  dated  December  22. 
1988  (SJ1.C  File  No.  70-7604),  to  enter 
into  a  lease  ("Lease")  with  River  Fuel 
Trust  #3  CTrust"),  under  which  SERI 
would  lease  from  the  Trust  nuclear  fuel 
and  facilities  incident  to  its  use 
("Nuclear  Fue^^.  The  Nuclear  Fuel  will 
be  used  in  Unit  No.  1  of  SERI's  Grand 
Gulf  Nuclear  Generating  Station 
("Grand  Gulf  1"). 

In  order  to  induce  the  Trust  to  enter 
into  the  Lease,  it  will  be  necessary  for 
Middle  South  to  guarantee,  to  the  Trust, 
SERI's  obligations  under  the  Lease. 
Middle  South  proposes,  therefore,  to 
enter  into  a  Guaranty  ("Guaranty"), 
under  which  Middle  South  will 
guarantee  to  the  Trust  that  SERI  will 
perform  its  various  obligations  and 
covenants  under  the  Lease.  Middle 
South  will  agree  that  its  obligations 
under  the  G<iaranty  will  be 
unconditional  and  not  subject  to  any 
set-off,  counterclaim,  offset  or 
recoupment  whatsoever. 

The  Trust  will  be  formed  under  the 
laws  of  the  State  of  New  York  pursuant 
to  a  Trust  Agreement  among  Morgan 
Guaranty  Trust  Company  of  New  York, 
as  trustor  ('Trustor"),  United  States 
Trust  Company  of  New  York,  as  trustee 
('Trustee")  and  SERL  as  beneficiary. 
The  Trust  will  be  specifically  created  for 
SERI's  lease  restructuring  by  the 
Trustor.  Under  the  terms  of  the  Lease, 
the  Trust  will  make  payments  to 
suppliers,  processors  and  manufactures 
necessary  to  provide  Nuclear  Fuel  for 


Grand  Gulf  1.  or  SERI  «vill  make  such 
payments  and  will  be  reimbursed  by  the 
Treat  The  maxmnun  obligation  of  the 
Trust  to  make  paymeots  for  Nuclear 
Fuel  initially  %riO  be  $180  nulHon  at  any 
one  time  outstanding,  although  the  Trust 
may  aiake  such  payments  of  up  to  $185 
million. 

Under  the  Lease.  SERI  will  be 
responsible  for  operating,  maintaining, 
repairing,  replacing,  and  insuring  the 
Nuclear  Fuel  and  for  paying  all  taxes 
and  costs  arising  out  of  the  ownership, 
possession  of  use  thereof.  The  term  of 
the  Lease  will  be  the  later  to  occur  of  (i) 
the  final  maturity  date  of  one  or  more 
Secured  Notes,  as  defined  in  the  Lease, 
on  a  date  on  which  no  other  Secured 
Notes  are  outstanding,  or  (ii)  February 
28. 1994.  It  shall  be  automatically 
extended  for  one  additional  year 
without  the  necessity  of  action  by  SERI 
or  the  Trust,  unless  either  the  Trust  or 
SERI  shall  give  notice  to  the  other  by 
February  1. 1992.  or  each  succeeding 
February  1  up  to  2037,  of  its  desire  to  so 
terminate  the  term  of  the  Lease  on 
February  28.  or.  in  the  case  of  a  leap 
year,  February  29  of  the  second 
following  year.  In  any  event  the  Lease 
will  terminate  no  later  than  February  28, 
2039.  Payments  under  the  Lease  will  be 
payable  quarterly  and  will  include  (A)  a 
Quarterly  Lease  Charge,  as  defined  in 
the  Lepse,  which  will  include  allocated 
operational  and  financing  costs  of  the 
Trust  and  (B)  a  Bum-Up  Charge,  as 
defined  in  the  Lease,  equal  to  the  cost  of 
the  Nuclear  Fuel  consumed  while  the 
Nuclear  Fuel  is  in  the  reactor  and 
producing  heat. 

Middle  South  has  been  advised  by 
representatives  of  the  Trust  that  the 
collateral  agent  ("Collateral  Agent"),  for 
certain  parties  to  a  Credit  Agreement 
and  certain  Secured  Note  Agreements  to 
be  entered  into  by  the  Trust  to  finance 
its  acquisition  of  Nuclear  Fuel  to  be 
leased  to  SERI,  will  receive  an 
assignment  of  the  Trust's  rights  under 
the  Guaranty,  as  well  as  an  assignment 
of  the  rents  and  certain  of  the  Trust's 
other  rights  under  the  Lease,  pursuant  to 
a  Security  and  Collateral  Agency 
Agreement.  Middle  South  will 
acknowledge  notice  and  agree  to  the 
terms  of  the  assigrunent 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
looathan  G.  Katt. 
Secretary 
I  PR  Doc  89-5SZ  Filed  1-10-89:  8:45  am| 


Self-ReguMory  Organixalions; 
AppNcaHons  tor  iMMMl  Trading 
f>rt»iagii  and  of  Opportunity  for 
Hoaring;  Cincinnali  Stock  Exchange, 
Inc. 

January  3. 1960. 

The  above  luuned  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Excharige  Commission 
pursuant  to  Section  12(0(1  )(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Albany  Intemational  Corp. — Coirunon 

stock  1001  Par  Value  (File  No.  7-4102) 
Beazer  PLC — American  Depository 

Receipts  (Fde  No.  7-^103) 
Coca-Cola  Bottling  Ca  United  Inc.— 

Class  A.  Common  Stock  $in  Par 

Value  (FUe  No.  7-4104) 
Coles  Myer  Ltd. — American  Depository 

Receipts  (File  No.  7-4105) 
Computerland  Corp. — Class  A,  Common 

Stock  S.001  Par  Value  (File  No.  7-4106) 
Steriing  Chemicals  Inc. — Common  Stock 

$.01  Par  Value  (File  No.  7-4107) 
Tandycrafts  Ina — Common  Stock  $1.00 

Par  Value  (File  No.  7-4108) 
VM  Software  Inc. — Common  Stock  $.01 

Par  Value  (File  No.  7-4109) 
Compumat  Inc. — Common  Stock  $.01 

Par  Value  (File  No.  7-4110) 
Home  Shopping  Network — Common 

Stock  101  Par  Value  (File  No.  7-4111) 
Cypress  Semiconductor  Corp. — Common 

Stock  101  Par  Value  (File  No.  7-4112) 
First  City  Bancorporation  of  Texas. 

Inc. — S5.50  Conv.  Pfd.  Series  B 101 

Par  Value  (File  No.  7-4113) 
Georgia  Gulf  Corp. — Common  Stock  105 

Par  Value  (File  No.  7-4114) 
Gitano  Group  Inc. — Common  Stock  $.10 

Par  Value  (File  No.  7-4115) 
Intertan.  Inc. — Common  Stock  $1.00  Par 

Value  (FUe  No.  7-4116) 
Longview  Fibce  Co. — Common  Stock 

$7.50  Par  Value  (File  No.  7-4117) 
Medusa  Corp. — Conunon  Stock  No  Par 

Value  (File  No.  7-4118) 
National  City  Corp. — Coirunon  Stock 

$4.00  Par  Value  (File  No.  7-4119) 
Racal  Telecom  PLC — American 

Depository  Receipts  (File  No.  7-4120) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  26. 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appUcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission,    , 
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450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathaa  G.  Kalx, 

Secretary. 

(FR  Doc.  80-539  Filed  1-10-8S:  8:45  am] 
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S«lf -Regulatory  Organizations; 
Appacauons  rar  unasiaa  iraoing 
Priviagas  and  of  Opportunity  for 
naarwig;  mniwvsi  shock  cxcnangv,  mc 

lanuary  3. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  19^  and 
Rule  12f-1  thereunder,  for  unlisted 
trading  privileges  in  the  follo%ving 
securities: 
Magma  Copper  Company — Class  B 

Common  Stock.  $.01  Par  Value  (File 

No.  7-4133) 
Moore  Medical  Corporation — Common 

Stock.  $.01  Par  Value  (File  No.  7-4134) 
Santa  Fe  Pacific  Pipeline  Partners.  LP. — 

Preferred  Depository  Units  (File  No. 

7-4135) 
Illinois  Central  Transportation  Co. — 

Common  Stock.  $.01  Par  Value  (File 

No.  7-4136) 
Banco  Central.  S.A. — New  American 

Depository  Receipts,  No  Par  Value 

(File  No.  7-4137) 
Golden  Valley  Microwave  Foods.  Inc. — 

Common  Stock,  $.01  Par  Value  (File 

No.  7-4138) 
Hong  Kong  Telecommunications,  Ltd. — 

American  Depository  Shares  (File  No. 

7-4139) 
USF4G  Pacholder  Fund — Common 

Stock.  101  Par  Value  (File  No.  7-4140) 
Primerica  Corporation--Common  Stock. 

$.01  Par  Value  (File  No.  7-4141) 
The  "Shell"  Transport  and  Trading 

Company.  P1X>— Depository  Receipts 

(File  No.  7-4142) 
Telecom  *  USA.  Inc. — Common  Stock. 

101  Par  Value  (File  No.  7-4143) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  28, 1989, 


written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Conunisaion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jooathan  G.  Kalz. 

Secretary.  ^         '  ' 

|FR  Doc.  8»-540  Filed  l-l(^8-..a)45 -am) 
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Satf-Raguiatory  Organizationa; 
AppNcatkNia  for  UnNatad  Trading 
Priviiagas  and  of  Opportunity  for 
Haaring;  Philadelphia  Stodi  Excftanga, 
Inc. 

January  3. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Allstate  Municipal  Income  Trust — 

Shares  of  Beneficial  Interest  (File  No. 

7-4121) 
Dean  Witter  Government  Income 

Trust — Shares  of  Beneficial  Interest 

(File  No.  7-4122) 
MFS  Government  Markets  Income 

Trust — Shares  of  Beneficial  Interest 

(File  No.  7-4123) 
Nuveen  Municipal  Value  Fund.  Inc. — 

Common  Stock.  $0.01  Par  Value  (File 

No.  7-4124) 
Prudential  Stratewc  Income  Fund  Inc. — 

Shares  of  Beneficial  Interest  (File  No. 

7-4125) 
Putnam  Intermediate  Government 

Income  Trust — Shares  of  Beneficial 

Interest  (File  No.  7-4128) 
Putnam  Master  Income  Trust — Shares  of 

Beneficial  Interest  (File  No.  7-4127) 
Putnam  Master  Intermediate  Income 

Trust — Common  Stock.  No  Par  Value 

(File  No.  7-4128) 
Putnam  Premier  Income  Trust — Shares 

of  Beneficial  Interest  (File  No.  7-4129) 
Guilford  Mills.  Inc. — Common  Stock. 

$0.02  Par  Value  (File  No.  7-4130) 
National  Fuel  Gas  Company — Common 

Stock.  No  Par  Value  (File  No.  7-4131) 


Service  Merchandise  Company.  Inc. — 

Common  Stock.  $0.05  Par  Value  (File 

No.  7-4132) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  26, 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  ICatz, 
Secretary. 
[FR  Doc.  80-541  Filed  1-10-89: 8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  CoHactlon 
Raquiramants  Submitted  to  0MB  for 


Date:  January  5, 1980 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-611.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treausry  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224. 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Departmental  Offices 

OMB  Number  1505-0023. 

Forw  Number  Treasury  International 
Capital  Form  CM. 

Type  of  Review:  Extension. 

Title:  Dollar  Deposit  and  Certificate  of 
Deposit  Claims  on  Banks  Abroad. 

Description:  This  report  is  required  by 
law  and  is  designed  to  gather  timely  and 


accurate  information  of  international 
capital  movements  by  collecting  data  on 
dollar  deposit  and  certificate  of  deposit 
claims  held  on  banks  abroad  by  non- 
banking  enterprises,  non-profit 
institutions  and  other  specified  U.S. 
persons. 

Respondents:  Businesses  of  other  for- 
profit. 

Estimated  Number  of  Respondents: 
175. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
1.050  hours. 

OMB  Number  1505-0024. 

Form  Number  International  Capital 
Form  CQ-1:  International  Capital  Form 
CQ-2. 

Type  of  Review:  Extension. 

Titie:  Financial  and  Commercial 
Liabilities  to,  and  Claims  on. 
Unaffiliated  Foreigners. 

Description:  This  report  is  required  by 
law  and  is  designed  to  collect  timely 
accurate  information  on  international 
capital  movements  including  data  on 
financial  and  commercial  liabilities  to 
and  claims  on.  unaffiliated  foreigners 
held  by  U.S.  non-banking  business 
enterprises,  non-profit  institutions  and 
other  U.S.  specified  persons. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
475. 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
7.600  hours. 

Clearance  Officer:  Dale  A.  Morgan 
(202)  343-0263.  Departmental  Offices, 
Room  2224.  Main  Treasury  Building,  15th 
&  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  OfTxce  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lou  K.  HoUand. 

Departmental  Reports.  Management  Officer 
[FR  Doc.  80-537  Filed  1-10-89:  8:45  amj 
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Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  January  5, 1989 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treausry  Department 
Clearance  Office.  Department  of  the 
Treasury.  Room  224. 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  9117. 

Type  of  Review:  New  Collection. 

Title:  Excise  Tax  Program  Order 
Blank  for  Forms  and  Publications. 

Description:  Form  9117  allows 
taxpayers  who  must  file  Form  720 
returns  a  systemic  way  to  order 
additional  tax  forms  and  information 
publications. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or  oganizations. 

Estimated  Number  of  Respondents: 
15.000. 

Estimated  Burden  Hours  Per 
Response:  2  minutes. 

Estimated  Total  Reporting  Burden: 
500  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
535-5297.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  iC  HoUand. 

Departmental  Reports.  Management  Officer 
|FR  Doc.  89-538  Filed  1-10-89:  8:45  amJ 
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UNITED  STATES  INFORMATION 
AGENCY 

A  Grants  Program  for  Private  Not>for- 
Profit  Organizations  in  Support  of 
Intemationai  Educational  And  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  two  programs  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  programs  are 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3116-0175. 
entitled  "A  Grants  Program  for  Private, 
Non-Profit  Organizations  in  Support  of 
Intemationai  Educational  and  Cultural 
Activities."  announced  in  the  Federal 
Register  June  3. 1987. 


Private  Sector  Organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate. 

Latin  American  Journalists  Exchange 

The  Office  of  Private  Sector  Programs 
proposes  the  development  of  two 
programs,  each  of  which  will  bring  ten 
journalists  from  Latin  America  to  the 
United  States  for  28  days  to  give  them  a 
greater  understanding  of  the  theory  and 
practice  of  journalism  in  this  country. 
The  target  audiences  for  the  first 
program  is  the  English-speaking 
Caribbean,  although  English-speaking 
journalists  from  other  countries  in  Latin 
America  will  also  be  included.  This 
program  will  begin  in  May  1989.  The 
second  program  should  be  conducted  in 
Spanish,  since  it  is  aimed  at  Latin 
American  journalists  who  are  not  fluent 
in  English.  This  program  will  begin  in 
late  June  or  early  July.  The  participants 
in  both  programs  will  be  selected  by 
USIA  representatives  abroad.  The 
projects  will  be  conceived  and  executed 
by  a  U.S.  not-for-profit  institution  with 
expertise  in  the  field  of  journalism. 
American  participants  should  include 
reporters,  editors,  news  managers,  and 
academic  specialists  in  journalism.  The 
program  design  should  include  a  session 
in  Washington.  DC  as  well  as  visit  to  a 
major  news  center,  such  as  New  York  or 
Los  Angeles,  and  placement  in  short- 
term  journalism  residencies  in  the 
surrounding  area. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming,  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support.  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  develop  and 
conduct  the  above  projects  successfully 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials — postmarked  no 
later  than  fifteen  days  from  the  date  of 
this  notice — to  the  address  listed  below. 
The  Office  of  Private  Sector  Programs 
will  then  forward  a  set  of  materials, 
including  proposal  guidelines.  Please 
refer  to  these  specific  programs  by  name 
in  your  letter  of  interest. 

Office  of  Private  Sector  Programs.  Bureau 
of  Educational  and  Cultural  Affairs  (ATTN: 
Roy  Clover — Latin  American  Journalists). 
United  States  Information  Agency.  301  4th 
Street  SW..  Washington.  DC  20547. 
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KOOMi  rranOM  aaBID. 

Director.  Office  of  Private  Sector  Progroam. 
|FR  Doc.  8»-571  Pled  l-10-«9;  ft:45  amj 
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A  Grants  Pro  gram  for  Pvlwali  Mot  fof 
Prom  Organtaatlooa  In  Support  ot 
Intanwtional  Educational  and  Guttural 
Actlvttlas 

The  United  States  Infonnation  A^ncy 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizatioas  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  Chile  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3118-0175. 
entitled  "A  Grants  Program  for  Private. 
Non-Profit  Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities,"  aniMMUiced  in  the  Fadaral 
Regisler  )une  3. 1987. 


Private  Sector  Organixatiens 
interested  in  working  cooperatively  with 
USIA  on  the  fnttowing  concept  are 
encouraged  to  so  mdicate. 

Chilean  Legblathre  Leaders 

The  Office  of  Private  Sector  Programs 
will  assist  in  supporting  an  exchange 
that  will  bring  ten  potential  future 
legislative  leaders  from  Chile  to  the 
United  States  to  provide  them  with  an 
overview  of  the  American  legislative 
process.  The  participants  wiU  be 
selected  by  USIA  representatives 
abroad.  The  project,  scheduled  to  begin 
the  first  weekend  in  April  of  1989  and  to 
last  twenty-one  days,  will  be  conceived 
and  executed  by  a  U.S.  not-for-profit 
institution  with  expertise  in  state  and 
federal  legislative  fiHaira  in  the  United 
States.  American  participants  should 
include  legislators,  legislative  staff,  and 
academic  specialists  in  the  field.  The 
program  design  may  include  sessions  in 
Washington,  DC,  as  well  as  visits  to  one 
or  two  state  legislatures.  Boston. 
Albany,  and  Denver  have  been 
suggested  as  possible  sites  for  visits. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 


pragramming:  and  wilk  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support.  Organizatioas  most  have  the 
substantive  expertise  and  logistical 
capability  needed  to  develop  and 
conduct  the  above  project  successfully 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials— postmarked  no 
later  than  fifteen  days  from  the  date  of 
this  notice — to  the  address  Ksted  below. 
The  Office  of  Private  Sector  Programs 
will  then  forward  a  set  of  materials, 
including  proposal  guidelines.  Please 
refer  to  Hiis  specific  program  by  name  in 
your  letter  of  interest. 

Office  of  Private  Sector  Programt,  Bureau 
of  Educational  and  Guttural  Affairs  (ATITi: 
Dr.  Roy  Clover  Chilean  Legislative  Leaden). 
United  States  Infonnatioo  Agency,  301 4tk 
Street  SW..  Washington,  DC  20647. 

Dated:  (anuary  4. 1969. 
RobattFiMGis  Smith. 
Director.  Office  of  Privots  Sector  Prograaa. 
(FR  Doc  90-S7Z  Filed  1-10-88: 8;4&  an) 


1049 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  54.  No.  7 

Wednesday,  January  11.  1989 


Thts  sectkxi  o(  ttw  FEDERAL  REGISTER 
contains  notices  ot  meetings  published 
under  ttie  "Government  in  ttie  Sunstiine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
OOVERMORS 

TIME  AND  date:  ll.-OO  a.m..  Tuesday, 
January  17, 1989. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal  Reserve 
Bank's  building  requirements. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmenls.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  January  9. 1989. 
William  W.  WUea. 
Secretary  of  the  Board. 
FR  Doc  80-728  Filed  1-9-89:  3:12  pmj 
MUJNO  COW  SZIO-OI-M 

INTER-AMERICAN  FOUNDATION  BOARD 

TIME  AND  DATE:  6:00-9:30  p.m.,  January 

23,1989. 

PLACE:  1515  Wilson  Boulevard,  Fifth 

Floor,  Rosslyn,  Virginia  22209. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Tlie  Chairman's  Report 

2.  The  President's  Report 

3.  Approval  of  the  Minutes  of  the  May  9-ia 
1988,  Board  Meeting 


4.  Board  Audit  Committee  Report 

5.  Old  Business 

6.  New  Business 

CONTACT  PERSON  FOR  MORE 

Information:  Charles  M.  Berk, 
Secretary  to  the  Board  of  Directors.  (703) 
841-3812. 

Dated:  January  9, 1989. 
Charies  M.  B«fk. 

Sunshine  Act  Officer. 

[FR  Doc.  80-727  Filed  1-9-89;  3.-oe  pmj 

SHJJNOCOOE  7a2S-01-« 

NATIONAL  CREOrr  UNION 
ADMINISTRATION 

Notice  of  Change  in  Subject  of  Meeting 
The  following  item  is  deleted  from  the 
previously  announced  closed  Board 
meeting  (Federal  Register,  Vol.  54,  No.  4, 
page  511.  Friday,  January  6, 1989)  of  the 
National  Credit  Union  Administration 
on  January  12. 1989. 

Administrative  Action  under  Section  206  of 
the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)  (A)(ii),  and  (9) 
(B). 

Earlier  announcement  of  this  change 
was  not  possible. 
The  previously  announced  items  were: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

Z.  ADP  USERS  Guide.  Closed  pursuant  to 
exemption  (2). 

The  meeting  will  be  held  at  11:30  a.m.. 
in  the  Filene  Board  Room.  7th  Floor, 
1776  G.  Street,  NW.,  Washington.  DC 
20456. 

FOR  MORE  INFORMA'nON  CONTACT. 
Becky  Baker,  Secretary  of  the  Board. 
Telephone  (202)  682-9600. 
Becky  Baker. 
Secrvlary  of  the  Board. 

jFR  Doc  80-729  Filed  1-0-88;  3:12  pm) 

aiLUNOCOOC  753S-01-a 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 


:  AND  DATE:  9:30  a.m.  Wednesday. 
January  18, 1989. 


place:  The  Board  Room,  Eighth  Floor, 
800  Independence  Avenue,  SW.. 
Washington.  DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDCREO: 

1.  Marine  Accident  Report:  Sinking  of  U.S. 
Fishing  Vessel  WAYWARD  WIND  in  Gulf  of 
Alaska  near  Kodiak  Island.  Alaska.  Januar)' 

i&iges. 

FOR  MORE  MFORMATION  CONTACT  Bea 

Hardesty.  (202)  382-6525. 

BeaHardesty, 

Federal  Register  Liaison  Officer. 
January  9. 1989. 

[FR  Doc.  89-673  Filed  1-9-89:  12:45  pmj     ' 
■HJJNQ  COOC  7S3S-0I-M 

UNITEO  STATES  INTERNATIONAL  TRADE 
COMMISSION 

TIME  AND  DATE:  Tuesday,  January  17, 
1989  at  2M)  p.m. 

PLACE:  Room  101,  500  E  Street,  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  Complaints: 

5.  Inv.  No.  701-TA-292  (Final)  and  731-TA- 
400.  402.  403.  and  406  (Final) 
(Thermostatically  Controlled  Appliance  Plugs 
and  Probe  Thermostats  Therefor  from 
Canada.  Japan.  Malaysia,  and  Taiwan) — 
Briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
iNFORauTlON:  Kenneth  R.  Mason, 
Secretary,  (202)  252-1000. 

Kennedi  R.  Masan. 

Secretary. 
January  5, 1989. 

JFR  Doc  89-605  Filed  1-6-89:  5M  pmj 

SUlMQCOOe  70ie-0>-M 
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Corrections 


Fsdaval  Rafiatar 

Vol.  M.  No.  7 

Wednesday,  January  11,  1969 


TNs  section  of  the  FEDERAL  REGISTER 
contains  editonaJ  correctioat  o<  praviouaty 
published  Presidential.  Ruie,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  tt>e  Code  of  Federal  Reguiabona. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Ragiilar.  Agency 
prepared  corrections  are  iaiued  as  signed 
documenli  arxt  appear  in  ttw  appropnate 
document  categoriea  atoewbere  in  the 
issue. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announciniit  of  R«qu— t  fof 
BUateral  Consultations  WHtt  th« 
QovsriMnsnl  of  Costa  Rica 

Correction 

In  notice  document  88-30023  beginning 
on  page  52765  in  the  issue  of  Thursday. 
December  29, 1988,  make  the  following 
correction: 

On  page  52765,  in  the  1st  column, 
under  tuwiCMCirrARV  wfowmatioii.  in 
the  3rd  paragraph,  in  the  24tfa  line, 
"698.298  dozen"  should  read  "008.289 
dozen". 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Ssrvics 

•  CFR  Part  239 

(INS  Number  1037-MI 

Immigration  Ussr  Fos,  Contarming 
Amsndmsnts 

Correction 

In  rule  docimient  89-5  beginning  on 
page  100  in  the  issue  of  Wednesday. 
January  4, 1989.  make  the  following 
correction: 

itnjt   [Cotfsclad] 

On  page  102,  in  the  second  column,  in 
amendatory  instruction  14,  the  fourth 
line  should  read,  "paragraphs  (c).  (d). 
and  (e)  as  (b),  (c),". 

coot  isss«t« 


^ 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1610 

Uss  of  Funds  From  Soureos  Othsr 


Correction 

In  proposed  rule  doctunent  88-30239 
beginning  oo  page  48  to  the  issue  of 


Tuesday,  January  3. 1989,  make  the 
following  correction: 

On  page  47,  in  the  second  colimm,  in 
the  first  complete  paragraph,  the  19th 
line  should  read  "(1985):  Pub.  L.  No.  100- 
459, 102  StaL  2223". 

MLUNQ  COOC  1RM-ei-0 


POSTAL  SERVICE 
39  CFR  Part  20 

Intsmationai  Mai  Manual,  Interim 
Rsguiations;  Domostic  Mai  Manual, 
Miscsllansous  Changaa 

Correction 

In  rule  docnment  88-29803  beginning 
on  page  52607  in  the  issue  of  Thursday, 
December  29, 1968,  make  the  foUowing 
corrections: 

S20.2   ICerredsd] 

1.  On  page  52897,  in  the  third  cohmm, 
in  §  20.2(b).  in  the  sixth  line,  'lloora 
8301**  should  read  'Hoom  8401". 

2.  On  the  same  page,  in  die  same 
column,  in  amendatory  instruction  4,  in 
the  first  line,  "t  30.2"  should  read 

"J  203". 

BNJJNOCOOf  MOSeVO 


Wednesday 
January  11,  1989 


h 
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Part  II  I 

■    I! 

Environmental 
Protection  Agency 

40  CFR  Parts  148,  268,  and  271 
Land  Disposal  Restrictions  for  Second 
Third  Scheduled  Wastes;  Proposed  Rule 
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ENVIRONMENTAL  PftOTECTlON 
AGENCY 

40  CFR  Parta  14«,  26S,  and  271 

ISWH-fm.-34aS-71 

Land  mapoaal  Raatrletiona  for  Second 
TMrd  SctMduled  Waataa 


r  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


:  Pursuant  to  RCRA  section 
3004(gHS).  EPA  is  proposing  to  prohibit 
the  land  disposal  of  certain  untreated 
hazardous  wastes  listed  in  40  CFR 
286.11  (the  second  one-third  of  the 
schedule  of  restricted  hazardous  wastes, 
hereafter  known  as  the  Second  Third). 
Today's  action  proposes  treatment 
standards  and  prohibition  effective 
dates  for  these  wastes,  as  well  as  some 
of  the  wastes  listed  in  {$  268.10  and 
26ai2  (First  Third  and  Third  Third).  The 
Agency  is  also  proposing  prohibition 
effective  dates  for  these  wastes  when 
they  are  injected  into  deep  underground 
wells  regulated  under  40  CFR  148.  If 
these  proposed  actions  are  nnalized. 
Second  Third  wastes  can  be  land 
disposed  after  the  applicable  effective 
dates  if  the  respective  treatment 
standdrds  are  met  or  if  disposal  occurs 
in  units  that  satisfy  the  statutory  no 
migration  standard. 
OATI:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before 
February  27. 1989. 

<U)OwetMa;  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to  EPA  RCRA  Docket  (OS- 
305).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460.  Place  the  Docket  Number  F- 
89-LDlO-FFFFP  on  your  comments.  The 
EPA  RCRA  Docket  is  located  in  the  sub- 
basement.  401  M  Street  SW.. 
Washington.  DC  20480.  The  docket  is 
open  from  9:00  to  4:00.  Monday  through 
Friday,  except  for  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  (202) 
475-9327.  The  public  may  copy  a 
maximum  of  SO  pages  from  any 
regulatory  document  at  no  cost. 
Additional  copies  cost  $.20  per  page. 
KM  RNrmCR  MrONMATION  CONTACT: 
For  general  information  contact  the 
RCRA  Hotline.  Office  of  Solid  Waste. 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  DC 
20480:  Telephone:  800-424-9348  (toll- 
free)  or  382-3000  locally. 

For  general  information  on  specific 
aspects  of  this  proposed  rule,  contact 
Stephen  Weil  or  Rhonda  Craig.  OfHce  of 
Sohd  Waste  (OS-^33).  U.S. 


EnNironmenlal  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  2046a  (202) 
382-477a  For  specific  information  on 
BDAT  treatment  standards,  contact  |im 
Berlow  or  Bob  April.  Office  of  Solid 
Waste  (OS-322),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  IX:  20460.  (202)  362-7917. 
For  specific  information  on  the 
Underground  Injection  Control  Program 
and  hazardous  waste  injection  wells,    .^ 
contact  Bruce  Kobelski.  Office  of 
Drinking  Water  (WH-650).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington,  DC  20480.  (202) 
382-5506.  For  specific  information  on 
capacity  determinations  or  national 
variances,  contact  )o-Ann  Bassi.  Office 
of  Solid  Waste  (OS-322).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  2046a  (202) 
382-7917. 
SUPfLCMCNTAMY  INFOMHUTION: 

Outline 

I.  Background 

A.  Summary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  and  the 
Land  Diitposal  Restrictions  Framework 

1.  Stalulor>  Requirements 

2.  Applicability  to  Injected  Wastes 

3.  Solvents  and  Dioxins 

4.  California  List  Wastes 

5.  DIsposHi  of  Solvents,  Dioxins.  and 
California  List  Wastes  in  Injection  Weils 

6.  Scheduled  Wastes 

7.  Newly  identified  and  Listed  Wastes 

B.  Regulatory  Framework 

1.  Applicability 

2.  Treatment  Standards 

3.  National  Variances  from  the  Effective 
Dates 

4.  Case-By-Case  Extensions  of  the 
Effective  Dates 

5.  "No  Migration"  Exemptions  from  the 
Restrictions 

6.  Variances  from  the  Treatment 
Standards 

7  FJtemption  for  Treatment  in  Surface 
Impoundments 

a  StorHge  of  Prohibited  Wastes 
9.  "Soft  Hammer"  Provisions 
U.  Summary  of  Today's  Proposed  Rule 

A.  Applicability  of  Proposed  Treatment 
Standards 

B.  Best  Demonstrated  Available 
Technologies  (BDAT) 

C  Waste  Analysis  Requirements 

D.  Nationwide  Variances  from  the  Effective 
Date 

E.  Applicability  of  Today's  Proposed  Rule 
to  Class  l-H  Hazardous  Waste  Injection 
Wells  Regulated  Under  40  CFR  148 

F  Treatment  Standards  for  J^hibited 
Wastes  that  are  Mixed  with  Non- 
Prohibited  Wastes 
lU.  Detailed  Discussion  of  Today's  Proposed 
Rule 

A.  Determination  of  Treatability  Groups 
and  Development  of  Treatment 
Standards 

1  Waste  Treatability  Groups 
2.  Identification  of  BDAT 


3.  Compliance  with  Performance 
Standards 

4.  Applicability  of  Treatment  Standards 
to  Treatment  Residues  Identified  as 
"Derived-From "  Wastes 

5.  Transfer  of  Treatment  Standards 
tt.  No  Land  Disposal  as  the  BDAT 
Treatment  Standard 

7.  Additional  Considerations  in  Setting 
Treatment  Standards 

a.  Use  of  Extraction  Procedure  (EP) 
Toxicity  Data 

b.  Treatment  Standards  Based  on 
Single  Facility  Data 

c.  Demonstrated  and  Available 
Technologies 

d.  Selection  of  BDAT  Constituents 
B.  Treatment  Investigations  for  All 
Second  Third  Wastes  and  Presentation 
of  All  Proposed  Treatment  Standards 

a.  Cyanide  Wastes 

(1)  Wastes  from  the  Metal  Finishing 
Industry  |F006.  F007.  F008.  P009,  FOia 
Foil.  F01Z  F019] 

(2)  Wastes  from  Acrylonitrile 
Production  (KOll,  K013.  K0141 

(3)  Cyanide  Wastes  Designated  as 
Either  U  or  P  Wastes  (P013.  P021,  P029, 
P030.  P063.  P074.  POOB.  POSS.  P104.  P106. 
PI  21] 

(4)  Cyanide  Wastes  Designated  as 
D003  Reactive 

b.  Wastes  from  Chlorinated  Aliphatics 
Production  |F024| 

c.  Wastes  from  Pigment  Production 
IK002.  K003.  K004.  K005.  K006. 10)07. 

Kooei 

d.  Wastes  from  Acetaldehyde 
Production  |K009.  KOlOj 

e.  Wastes  from  the  Production  of 
Ethylene  Dichloride  and  Nitrobenzene 
tK019.  K025J 

f.  Wastes  from  Phthalic  Anhydride 
Production  |K023,  K093.  K094| 

g.  Wastes  from  the  Production  of 
Dinitrotoluene.  Toluene  Diamene,  and 
1'oluene  Diisocyanate  IK027,  Kill.  K112. 
K113.  K114,  K115,  K116.  U221.  U223| 

h.  Wastes  from  l.l.l-Trichloroethane 
Production  |K02&  K029.  K095.  K09e| 

i.  Wastes  from  Phorate  Production 
[K038.  K039.  K0401 

j.  Wastes  from  2.4-D  Production  |K043j 

k.  Second  Third  K  Wastes  For  Which 
No  Standards  are  Proposed  (K041.  K042, 
K(N7.  K098.  KlOSj 

I.  Other  Organophosphorus  Wastes 
IK036.  P039.  P040.  P041.  P043.  P044.  P062, 
P071.  P085,  POee.  P094,  P097,  P109.  Pill. 
U058.  U087.  U235I 

m.  Phlhalate  U  and  P  Wastes  (U028. 

U069,  uoee.  U102.  uio7.  ui90| 

9.  EPAs  Strategy  for  Transferring 
Standards  for  All  Remaining  U  and  P 
Wastes 

a.  Background  and  General  Issues 

(1)  Waste  Characterization 

(2)  Analytical  Complications 

(3)  Current  Generation  and  Land 
Disposal  Practices 

(4)  Dissolution  for  Treatment 

(5)  Recycling  Potential 

b.  Halogenated  Organics  Treatability 
Group 
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c.  Combustible  U  and  P  Waste 
Treatability  Groups 

d.  Organo-Nitrogen  and  Organo-Sulfur 
Treatability  Groups 

e.  Wastes  of  a  Pharmaceutical  Nature 
f  Reactive  Treatability  Croups 

g.  Gaseous  Waste  Treatabili^  Group 
h.  Metal  Waste  Treatability  Group 

10.  EPA's  Approach  for  Developing 
BDAT  Treatment  Standards  for 
Characteristic  Wastes  , 

a.  DOOl  Ignitable  Wastes 

b.  D002  Corrosive  Wastes 

c.  D003  Reactive  Wastes 

d.  EP  Toxic  Wastes 

(1)  Arsenic.  Chromium  and  Selenium 
[D004.  D007.  and  DOlOj 

(2)  Cadmium.  Lead  and  Mercury 
ID006.  DOOa  and  D009| 

(3)  Barium  and  Silver  jDOOS  and 
DOll) 

(4)  Indrin,  Lindane,  Methoxychlor, 
Toxaphene,  2.4-D  and  2.4.5-TP  Silver 
|D012.  D013.  D014.  D015,  DOTS,  and  D017] 

11.  EPA's  Approach  for  Developing 
BDAT  Treatment  Standards  for  All 
Remaining  Listed  Wastes 

a.  First  Third  Wastes 

(1)  F006-F009,  F019.  K011-Km4.  and 
K036 

(2)  K004.  K006.  K021.  K022,  K036. 
K046.  K060,  and  K061 

(3)  K017  and  K073 

(4)  K031.  K064,  KlOl.  and  K102 

(5)  K035  and  K083 
(6)K046 
(7)K0e9 
(8)K0a5 
(9)K086 

(10)  K106 

b.  Third  Third  Wastes 

B.  "Soft  Hammer"  Applicable  Treatment 
Standards 

C.  Capacity  Determinations 

1.  Determination  of  Alternative  Capacity 
and  Effective  Dates  for  Surface  Land 
Disposed  Wastes  for  Which  Treatment 
Standards  are  Proposed 

a.  Total  Quantity  of  Land  Disposed 
Wastes 

b.  Required  Alternative  Capacity  for 
Surface  Land  Disposed  Wastes 

c.  Capacity  Currently  Available  and 
Effective  Dates 

2.  Contaminated  Soil  and  Debris 
Capacity  Variance 

3.  Capacity  Determination  for 
Underground  Injected  Wastes 

a.  Effective  Date  Determinations  for 
Scheduled  Wastes  for  Which  EPA  Has 
Not  Set  Treatment  Standards 

b.  Scheduled  Wastes  With  Proposed 
Treatment  Standards  Which  Current 
Data  Indicate  are  Not  Being  Injected 

c  Scheduled  Wastes  With  Proposed 
Treatment  Standards  Which  Current 
Data  Indicate  are  Being  Injected 

IV  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

B.  Effect  on  Slate  Authorizations 

C.  Stale  Implementation 

V  Effect  of  the  Land  Disposal  Restrictions 

Program  on  Other  Environmental 
Programs 
A.  Discharges  Regulated  Under  the  Clean 
Water  Act 


B.  Discharges  Regulated  Under  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act 

C.  Air  Emissions  Regulated  Under  the 
Clean  Air  Act 

D.  Clean  Up  Actions  Under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act 

E.  Applicability  of  Treatment  Standards  to 
Wastes  from  Pesticides  Regulated  Under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act 

F.  Regulatory  Overlap  of  Polychlorinated 
Biphenyls  (PCBs)  IJnder  the  Toxic 
Substances  Control  Act  (TSCA)  and 
(RCRA) 

VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

1.  Purpose 

2.  Executive  Order  12291 

3.  Basic  Approach 

4.  Results 

a.  Population  of  Affected  Facilities 

b.  Costs 

c.  Economic  Impacts 

d.  Benefits 

B.  Regulatory  Flexibility  Analysis 

C.  Pajjerwork  Reduction  Act 

D.  Review  of  Supporting  Documents 

VII.  Implementation  of  the  Land  Disposal 
Restrictions  Program 

VIII.  Request  for  Data  on  Stabilization  of 
Organic  Constituents  | 

IX.  References  ! 

X.  List  of  Subjects  in  40  CFR  Parts  148.  264, 

265.  266.  268  and  271 

I.  Background 

A.  Summary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  and  the 
Land  Disposal  Restrictions  Framework 

1.  Statutory  Requirements 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA).  enacted  on 
November  6, 1984,  prohibit  the  land 
disposal  of  hazardous  wastes. 
Specifically,  the  amendments  specify 
dates  when  particular  groups  of 
hazardous  wastes  are  prohibited  from 
land  disposal  unless  "it  has  been 
demonstrated  to  the  Administrator,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous"  (RCRA  sections  3004 
(d)(1).  (e)(1).  (g)(5):  42  U.S.C.  6924  (d)(1). 
(c)(1)-  (8)(5)).  Congress  established  a 
separate  schedule  for  restricting  the 
disposal  by  underground  injection  of 
solvent-  and  dioxin-containing 
hazardous  wastes,  wastes  referred  to 
collectively  as  California  list  hazardous 
wastes  (RCRA  section  3004(f)(2),  42 
U.S.C.  6924(f)(2)),  and  soil  and  debris 
resulting  from  CERCLA  sections  104  and 
106  response  actions  and  RCRA 
corrective  actions  when  the  soil  and 
debris  contains  listed  spent  solvent, 
dioxin,  and  California  list  hazardous 
wastes. 


The  amendments  also  require  the 
Agency  to  set  "levels  or  methods  of 
treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized  "  (RCRA 
section  3004(m)(1),  42  U.S.C.  6924(m)(1)). 
Wastes  that  meet  treatment  standards 
established  by  EPA  are  not  prohibited 
and  may  be  land  disposed.  In  addition,  a 
hazardous  waste  that  does  not  meet  the 
treatment  standard  may  be  land 
disposed  provided  the  "no  migration" 
demonstration  specified  in  RCRA 
sections  3004  (d)(1).  (e)(1)  and  (g)(5)  is 
made. 

For  the  purposes  of  the  restrictions 
HSWA  defines  land  disposal  "to 
include,  but  not  be  limited  to.  any 
placement  of  *  *  *  hazardous  waste  in 
a  landfill,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  formation,  salt  bed 
formation,  or  underground  mine  or 
cave"  (RCRA  section  3004(k).  42  U.S.C. 
6924(k)).  Therefore,  because  HSWA 
defmes  land  disposal  to  include 
undergroimd  injection  wells,  disposal  of 
hazardous  wastes  in  injection  wells  is 
subject  to  the  land  disposal  restrictions. 

The  land  disposal  restrictions  are 
effective  when  promulgated  unless  the 
Administrator  grants  a  national 
variance  from  the  statutory  date  and 
establishes  a  different  date  (not  to 
exceed  two  years  beyond  the  statutory 
deadline)  based  on  "the  eariiesi  date  on 
which  adequate  alternative  treatment 
recovery,  or  disposal  capacity  which 
protects  human  health  and  the 
environment  will  be  available"  (RCRA 
section  3004(h)(2),  42  U.S.C.  6924(h)(2)). 
The  Administrator  may  also  grant  a 
case-by-case  extension  of  the  effective 
date  for  up  to  one  year,  renewable  once 
for  up  to  one  additional  year,  when  an 
applicant  successfully  makes  certain 
demonstrations  (RCRA  section 
3004(h)(3).  42  U.S.C.  6924(h)(3)).  A  case- 
by-case  extension  can  be  granted 
whether  or  not  a  national  capacity 
variance  has  been  granted. 

The  statute  also  allows  treatment  of 
hazardous  wastes  in  surface 
impoundments  that  meet  certain 
minimum  technological  requirements  (or 
certain  exceptions  thereto).  Treatment 
in  surface  impoundments  is  permissible 
provided  the  treatment  residues  that  do 
not  meet  the  treatment  standard(s)  (or 
applicable  statutory  prohibition  levels) 
are  "removed  for  subsequent 
management  within  one  year  of  the 
entry  of  the  waste  into  the  surface 
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impoundment"  (RCRA  section 
300S{JH11MB).  42  U.S.C.  6825{jMll)(B)). 

In  addition  to  prohibiting  the  land 
disposal  of  hazardous  wastes,  CongreM 
prohibited  storage  of  any  waste  which  is 
prohibited  from  land  disposal  unless 
"such  storage  is  solely  for  the  purpose  of 
the  accumulation  of  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment  or 
dispoMl"  (RCRA  section  3004(j).  42 
U.S.C  0024(j)). 

2.  Applicability  to  Infected  Wastes 

As  noted  above,  disposal  of 
hazardous  wastes  in  injection  wells  is 
subject  to  the  provisions  of  HSWA.  The 
Agency  has  previously  proposed  and 
promulgated  regulations  pertaining  to 
injected  wastes  separately  from 
regulations  addressing  wastes  disposed 
in  surface  facilities.  Ine  Agency  chose 
this  approach  for  several  reasons.  First, 
injection  of  hazardous  wastes  is 
controlled  by  two  statutes.  RCRA  and 
the  Safe  Drinking  Water  Act  (SDWA). 
The  regulations  governing  injection  of 
these  wastes  have  been  codified  along 
with  other  regulations  of  the 
Underground  Injection  Control  (UIC) 
program  under  the  SDWA  in  Parts  124. 
144. 145. 146  and  147  of  the  Code  of 
Federal  Regulations.  EPA  believes  that 
it  is  useful  to  the  regulated  community 
and  to  the  State  regulators  to  have 
requirements  regarding  restrictions  on 
hazardous  waste  injection  located  in  the 
same  portion  of  the  Code  of  Federal 
Regulations  as  are  other  requirements 
pertaining  to  injection  wells.  Second,  the 
statute  established  a  separate  schedule 
for  the  restrictions  on  injection  of 
certain  wastes. 

3.  Solvents  and  Dioxins 

Effective  November  8. 1986.  HSWA 
prohibited  land  disposal  (except  by 
underground  injection  into  deep  wells) 
of  dioxin-containing  hazardous  wastes 
numbered  F02a  F021.  F022.  and  F023 
and  solvent-containing  hazardous 
wastes  numbered  FOOl.  F002.  F003,  FtXM. 
and  Ftns  listed  in  40  CFR  281.31.  (RCRA 
section  3004  (eKl),  (e)(2).  42  U.SX:.  8924 
(e)(1).  (e)(2)). 

On  November  7. 1988,  EPA 
promulgated  a  final  rule  (51  FR  40572) 
implementing  RCRA  section  3004(e). 
This  rule  not  only  established  the 
general  framework  for  the  land  disposal 
restrictions  program,  but  also 
established  treatment  standards  for  the 
P0O1-F0O5  solvent  wastes  and  F020- 
F023  and  F026-P028  dioxin-containing 
wastes. 

4.  California  List  Wastes 

Effective  |uly  8, 1987.  the  statute 
prohibited  further  land  disposal  (except 


by  deep  well  injection)  of  the  following 
listed  or  identified  wastes  (RCRA 
section  3001)  set  out  in  RCRA  sections 
3004  (d)(1)  and  (d)(2)  (42  U.S.C.  6924 
(d)(1).  (d)(2)). 

(A)  Liquid  hazardous  wastes,  including  free 
liquids  associated  with  any  solid  or  sludge, 
containing  free  cyanides  at  concentrations 
greater  than  or  equal  to  1.000  mg/l. 

(B)  Liquid  hazardous  wastes,  including  free 
liquids  associated  with  any  solid  or  slud^. 
containing  the  following  metals  (or  elements) 
or  compounds  of  these  metals  (or  eiements) 
at  concentrations  greater  than  or  equal  to 
those  specified  below:  (i)  Arsenic  and/or 
compounds  (as  As)  SCO  mg/h  (ii)  Cadmium 
and/or  compounds  (as  Cd)  100  mg/l:  (iii) 
Chromium  (VI  and/or  compounds  (as  Cr  VI)) 
SOO  mg/l:  (iv)  Lead  and/or  compounds  (as  Pb) 
SOD  mg/l:  (v)  Mercury  and/or  compounds  (as 
Hg)  20  mg/l:  (vi)  Nickel  and/or  compounds 
(as  Ni)  134  mg/l:  (vli)  Selenium  and/or 
compounds  (as  Se)  100  mg/l:  and  (viii) 
Thallium  and/or  compounds  (as  Tl)  130  mg/l. 

(C)  Liquid  hazardous  waste  having  a  pH 
less  than  or  equal  to  two  {2jO). 

(D)  Liquid  hazardous  wastes  containing 
polychlorinated  biphenyls  (PCBs)  at 
concentrations  greater  than  or  equal  to  SO 
ppm. 

(E)  Hazardous  wastes  containing 
halogenaled  organic  compounds  (HOCs)  in 
total  concentration  greater  than  or  equal  to 
1.000  mg/ kg. 

On  July  8, 1987,  EPA  promulgated  a 
final  rule  (52  FR  25760)  implementing 
RCRA  section  3004(d).  This  rule 
established  treatment  standards  for 
California  list  wastes  containing  PCBs 
and  certain  HOCs,  and  codified  the 
statutory  prohibition  on  liquid  corrosive 
wastes.  The  statutory  prohibition  is  in 
effect  for  the  California  list  wastes 
containing  fi*ee  cyanides,  metals,  and 
the  California  list  dilute  HOC 
wastewaters. 

5.  Disposal  of  Solvents,  Dioxins  and 
California  List  Wastes  in  Injection  Wells 

Section  3004(f)  of  RCRA  required  that 
the  Administrator  prohibit  the  disposal 
of  solvents,  dioxins  and  California  List 
wastes  in  deep  wells,  effective  August  8, 
1988.  unless  such  disposal  had  been 
determined  to  be  protective  of  human 
health  and  the  environment  for  as  long 
as  the  wastes  remained  hazardous  or 
unless  a  variance  had  been  granted 
under  RCRA  section  3004(h).  On  July  26, 
1988.  the  Agency  established  effective 
dates  for  the  prohibition  on  injection  of 
solvents  and  dioxin  wastes  (53  FR 
28118).  In  another  regulation,  effective 
August  8, 1988  and  published  August  16. 
1988  in  the  Federal  Regbter.  the  Agency 
established  effective  dates  for  the 
prohibition  on  injection  of  California 
List  wastes  (S3  FR  30908). 


6.  Scheduled  Wastes 

The  amendments  required  the  Agency 
to  prepare  a  schedule  by  November  8, 
1986  for  restricting  the  land  disposal  of 
all  hazardous  wastes,  including 
underground  injected  wastes,  listed  or 
identified  as  of  November  8. 1984  in  40 
CFR  Part  261.  excluding  solvent-  and 
dioxin-containing  wastes  and  California 
list  wastes  covered  under  the  schedule 
set  by  Congress.  The  schedule,  based  on 
a  ranking  of  the  listed  wastes  that 
considers  their  intrinsic  hazard  and  their 
volume,  is  to  ensure  that  prohibitions 
and  treatment  standards  are 
promulgated  first  for  high  volume 
hazardous  wastes  with  high  intrinsic 
hazard  before  standards  are  set  for  low 
volume  wastes  with  low  intrinsic 
hazard.  The  statute  further  requires  that 
these  determinations  be  made  by  the 
following  deadlines: 

(A)  At  least  one-third  of  all  listed 
hazardous  wastes  by  August  8, 1988. 

(B)  At  least  two-thirds  of  all  listed 
hazardous  wastes  by  June  8. 1989. 

(C)  All  remaining  listed  hazardous 
wastes  and  all  hazardous  wastes 
identified  as  of  November  8, 1964.  by 
one  or  more  of  the  characteristics 
defined  in  40  CFR  Pari  281  by  May  a 
1990. 

If  EPA  fails  to  set  a  treatment 
standard  by  the  statutory  deadline  for 
any  hazardous  waste  in  the  first  third  or 
second  third  of  the  schedule,  the  waste 
may  be  disposed  in  a  landfill  or  surface 
impoundment  provided  "such  facility"  is 
in  compliance  with  the  minimum 
technological  requirements  specified  in 
RCRA  section  3004(o)  for  new  facilities 
(RCRA  section  3004(g)(6)).  (Note.— In  the 
August  17, 1988  First  Third  final  rule, 
EPA  interpreted  the  term  "such  facility" 
in  3004(g)(8)  to  refer  to  the  individual 
surface  impoundment  or  landfill  unit.)  In 
addition,  prior  to  disposal,  the  generator 
must  certify  to  the  Administrator  that  he 
has  investigated  the  availability  of 
treatment  capacity  and  has  determined 
that  disposal  in  such  landfill  or  surface 
impoundment  is  the  only  practical 
alternative  to  treatment  currently 
available  to  the  generator.  This 
restriction  on  the  use  of  landfills  and 
surface  impoundments  applies  until  EPA 
sets  a  treatment  standard  for  the  waste 
or  until  May  8. 1990.  whichever  is 
sooner.  Other  forms  of  land  disposal, 
including  underground  injection,  are  not 
similarly  restricted  and  may  continue  to 
be  used  for  disposal  of  untreated  wastes 
until  EPA  promulgates  a  treatment 
standard  or  until  May  8, 1990,  whichever 
is  sooner.  If  the  Agency  fails  to  set  a 
treatment  standard  for  any  scheduled 
hazardous  waste  by  May  &  199a  the 
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waste  is  automatically  prohibited  from 
all  forms  of  land  disposal  after  that  time 
unless  the  waste  is  the  subject  of  a 
successful  "no  migration"  demonstration 
(RCRA  section  3004(g)(5),  42  U.S.C. 
6924(g)(5)).  (Also,  the  May  8. 1990 
effective  date  may  be  extended  under 
RCRA  section  3004(h)(2)  for  certain 
Second  Third  and  Third  Third  wastes, 
and  until  August  a  1990  for  certain  First 
Third  wastes.)  On  May  28, 1986.  EPA 
promulgated  the  schedule  for  setting 
treatment  standards  for  the  listed  and 
identified  hazardous  wastes  (51  FR 
19300).  All  wastes  that  are  identified  as 
hazardous  by  characteristic  are 
scheduled  in  the  Third  Third,  as 
required  by  RCRA.  This  schedule  is 
incorporated  in  40  CFR  268.10.  268.11, 
and  268.12. 

For  the  scheduled  wastes,  the  statute 
does  not  provide  different  deadlines  for 
restriction  of  underground  injected 
versus  surface  land  disposed  wastes. 
However,  the  Agency  did  propose  and 
promulgate  First  Third  regulations  for 
surface  disposed  and  injected  wastes  on 
separate  dates.  The  First  Third  final 
rule,  promulgated  on  August  a  1988  and 
published  in  the  Federal  Register  on 
August  17, 1988  (53  FR  31138),  set  out  the 
conditions  under  which  wastes  included 
in  the  first  one-third  of  the  schedule  of 
restricted  hazardous  wastes  listed  in  40 
CFR  268.10  may  continue  to  be  land 
disposed  (other  than  by  injection).  The 
final  regulations  published  August  26. 
1988  (53  FR  30908)  include  effective 
dates  for  the  prohibition  of  injection  of 
certain  First  Third  wastes.  In  addition, 
the  Agency  has  proposed  effective  dates 
for  the  prohibition  on  injection  of 
another  group  of  First  Third  wastes  on 
October  26, 1988  (53  FR  41801).  Today's 
notice  proposes  the  conditions  under 
which  wastes  included  in  the  second 
one-third  of  the  schedule  of  restricted 
hazardous  wastes  listed  in  40  CFR 

268.11  may  continue  to  be  land  disposed. 
It  applies  to  all  forms  of  land  disposal, 
including  injection.  It  also  proposes 
treatment  standards  for  some  restricted 
hazardous  wastes  listed  in  S§  268.10  and 

268.12  (First  Third  and  Third  Third 
wastes). 

7.  Newly  Identified  and  Listed  Wastes 

RCRA  requires  the  Agency  to  make  a 
land  disposal  prohibition  determination 
for  any  hazardous  waste  that  is  newly 
identified  or  listed  in  40  CFR  Part  261 
after  November  8, 1984  within  six 
months  of  the  date  of  identification  or 
listing  (RCRA  section  3004(g)(4).  42 
U.S.C.  6924(g)(4)).  However,  the  statute 
does  not  provide  for  an  automatic 
prohibition  of  the  land  disposal  of  such 
wastes  if  EPA  fails  to  meet  this 
deadline. 


B.  Regulatory  Framework 

By  way  of  preface,  we  note  that  the 
following  description  of  existing  rules  is 
for  the  readers'  convenience,  and  is  not 
intended  to  reopen  any  of  these  rules  for 
public  comment.  The  November  7, 1986 
final  rule  (51  FR  40572)  established  the 
regulatory  framework  for  implementing 
the  land  disposal  restrictions  program. 
Some  changes  to  the  framework  were 
made  in  a  July  a  1987.  final  rule  (52  FR 
25760)  that  prohibited  the  land  disposal 
of  California  list  wastes,  as  well  as  in 
the  August  17. 1988  final  rule. 
Regulations  specifying  how  the 
framework  applies  to  injected  wastes 
were  promulgated  July  26. 1988  (53  FR 
28118).  The  following  discussion 
summarizes  the  major  provisions  of  the 
land  disposal  restrictions  framework. 

1.  Applicability 

The  land  disposal  restrictions  apply 
prospectively  to  the  affected  wastes.  In 
other  words,  hazardous  wastes  land 
disposed  after  the  applicable  effective 
dates  are  subject  to  the  restrictions,  but 
wastes  land  disposed  prior  to  the 
effective  dates  are  not  required  to  be 
removed  or  exhumed  for  treatment  (51 
FR  40577).  Similarly,  only  surface 
impoundments  receiving  restricted 
wastes  after  the  applicable  deadline  are 
subject  to  the  restrictions  on  treatment 
in  surface  impoundments  contained  in 
§  268.4  and  3005(j)(ll).  Also,  the  storage 
restrictions  apply  to  wastes  placed  in 
storage  after  the  effective  dates. 

The  provisions  of  the  land  disposal 
restrictions  program  apply  to  wastes 
produced  by  generators  of  greater  than 
1.000  kilograms  of  hazardous  waste  as 
well  as  small  quantity  generators  of  100 
to  1.000  kilograms  of  hazardous  waste 
(or  greater  than  1  kilogram  of  acute 
hazardous  waste)  in  a  calendar  month. 
However,  wastes  produced  by  small 
quantity  generators  of  less  than  100 
kilograms  of  hazardous  waste  (or  less 
than  1  kilogram  of  acute  hazardous 
waste)  per  calendar  month  are 
conditionally  exempt  from  RCRA. 
including  the  land  disposal  restrictions 
(see  40  CFR  268.1). 

The  land  disposal  restrictions  apply  to 
both  interim  status  and  permitted 
facilities.  The  requirements  of  the  land 
disposal  restrictions  program  supersede 
40  CFR  270.4(a).  which  currently 
provides  that  compliance  with  a  RCRA 
permit  constitutes  compliance  with 
Subtitle  C  of  RCRA.  Therefore,  even 
though  the  requirements  may  not  be 
specified  in  the  permit  conditions,  all 
permitted  facilities  are  subject  to  the 
restrictions. 


2.  Treatment  Standards 

By  each  statutory  deadline  the 
Agency  must  establish  the  applicable 
treatment  standards  under  40  CFR  Part 
268  Subpart  D  for  each  restricted 
hazardous  waste  (RCRA  section 
3004(m)(l)).  After  the  applicable 
effective  dates,  restricted  wastes  may  be 
land  disposed  in  Subtitle  C  facilities  if 
they  meet  the  treatment  standards.  If 
EPA  does  not  promulgate  treatment 
standards  by  the  statutory  deadlinrs. 
such  wastes  are  prohibited  from  land 
disposal  (with  the  exception  of  first- 
third  and  second-third  ranked 
hazardous  wastes,  which  are  subject  to 
the  soft  hammer  provisions  of  RCRA 
section  3004(g)(6)). 

A  treatment  standard  is  based  on  the 
performance  of  the  best  demonstrated 
available  technology  (BDAT)  to  treat  the 
waste  (51  FR  40578).  EPA  may  establish 
treatment  standards  either  as  specific 
technologies  or  as  performance 
standards  based  on  the  performance  of 
BDAT  technologies.  Compliance  with 
performance  standards  may  be 
monitored  by  measuring  the 
concentration  level  of  the  hazardous 
constituents  (or  in  some  circumstances, 
indicator  pollutants)  in  the  waste. 
treatment  residual,  or  in  the  extract  of 
the  waste  or  treatment  residual.  When 
treatment  standards  are  set  as 
performance  levels,  the  regulated 
community  may  use  any  technology  not 
otherwise  prohibited  (such  as 
impermissible  dilution)  to  treat  the 
waste  to  meet  the  treatment  standard. 
Treaters  thus  are  not  limited  to  only 
those  technologies  considered  in 
determining  the  treatment  standard. 
However,  when  treatment  standards  are 
expressed  as  specific  technologies,  such 
technologies  must  be  employed. 

3.  National  Variances  From  the  Effective 
Dates 

The  Agency  has  the  authority  to  grant 
national  variances  from  the  statutory 
effective  dates,  not  to  exceed  two  years, 
if  there  is  insufficient  alternative 
protective  treatment,  recovery  or 
disposal  capacity  for  the  wastes  (RCRA 
section  3004(h)(2)).  To  make  capacity 
determinations,  EPA  compares  the 
nationally  available  alternative 
treatment,  recovery,  or  protective 
disposal  capacity  at  permitted  and 
interim  status  facilities  which  will  be  in 
operation  by  the  effective  date  with  the 
quantity  of  restricted  waste  generated.  If 
there  is  a  significant  shortage  of  such 
capacity  nationwide.  EPA  will  establish 
an  alternative  effective  date  based  on 
the  earliest  date  such  capacity  will  be 
available.  During  the  period  such  a 
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capacity  variance  is  in  place,  if  the 
waste  is  disposed  in  a  landnil  or  surface 
impoundment,  such  disposal  may  be 
made  only  in  a  unit  meeting  the 
minimum  technological  requirements  of 
RCRA  secUon  3004(o)  (53  FR  31186  and 
§  268.5(h)(2)).  It  should  be  noted 
however,  that  if  a  waste  subject  to  a 
national  capacity  variance  is  treated  to 
meet  the  appUcable  treatment  standard, 
it  may  be  disposed  in  a  Subtitle  C 
landfill  or  surface  impoundment 
regardless  of  whether  the  unit  meets 
minimum  technological  requirements. 

4.  Case-By-Case  Extensions  of  the 
Effective  Dates 

The  Agency  will  consider  granting  up 
to  a  one-year  extension  (renewable  only 
once)  of  a  ban  effective  date  on  a  case- 
by-case  basis.  TTie  requirements 
outlined  in  40  CFR  268.5  must  be 
satisfied,  including  a  demonstration  that 
adequate  alternative  treatment, 
recovery,  or  disposal  capacity  for  the 
petitioner's  waste  caimot  reasonably  be 
made  available  by  the  effective  date  due 
to  circumstances  beyond  the  applicant's 
control,  and  that  the  petitioner  has 
entered  into  a  binding  contractual 
commitment  to  construct  or  otherwise 
provide  such  capacity.  During  the  period 
that  such  a  case-by-case  extension  is  in 
place,  the  waste  may  be  land  disposed 
only  in  a  unit  meeting  the  minimum 
technological  requirements  of  RCRA 
section  3004(o). 

5.  "No  Migration"  Exemptions  From  the 
Restrictions 

EPA  has  the  authority  to  allow  the 
land  disposal  of  a  restricted  hazardous 
waste  which  does  not  meet  the 
treatment  standard  provided  that  the 
petitioner  demonstrates  that  there  will 
be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  waste 
remains  hazardous  (40  CFR  268.6).  If  a 
petition  is  granted,  it  can  remain  in 
effect  for  no  longer  than  ten  years  for 
disposal  in  interim  status  land  disposal 
units,  and  for  no  longer  than  the  term  of 
the  RCRA  permit  for  disposal  in 
permitted  uniU  (40  CFR  268.6(h)). 

Section  148.20  (promulgated  on  fuly 
26, 198&  see  53  FR  28118)  outlines  in 
detail  the  Agency's  plan  for 
implementing  the  "no  migration" 
provisions  of  RCRA  with  respect  to 
injected  wastes.  Briefly,  a  petitioner  is 
required,  through  modeling,  to 
demonstrate  thatthere  is  no  migration 
of  hazardous  constituents  from  the 
injection  zone  for  as  long  as  the  waste 
renuiins  hazardous.  This  demonstration 
oin  be  made  in  one  of  two  ways:  the  use 
of  flow  and  transport  models  to  show 
that  injected  fluids  will  not  migrate 


vertically  out  of  the  injection  zone  for  a 
period  of  10,000  years:  or,  use  of 
geochemical  modeling  to  show  that  the 
waste  is  transformed  so  it  will  become 
nonhazardous  at  the  edge  of  the 
injection  zone.  Also,  a  showing  must  be 
made  that  the  well  was  in  compliance 
with  the  substantive  area  of  review, 
corrective  action,  and  mechanical 
integrity  requirements  of  Part  146. 

6.  Variances  From  the  Treatment 
Standards 

EPA  established  the  variance  from  the 
treatment  standard  to  account  for  those 
wastes  that  can  not  be  treated  to  meet 
the  applicable  treatment  standards, 
even  if  well-designed  and  well-operated 
BDAT  treatment  systems  are  used  (40 
CFR  288.44).  Iliis  variance  is  somewhat 
analogous  to  the  fundamentally  different 
factors  variance  in  the  Agency's  Clean 
Water  Act  effluent  limitations  guidelines 
regulation.  Among  other  things,  petitions 
must  demonstrate  that  the  waste  is 
significantly  different  from  the  wastes 
evaluated  by  EPA  in  establishing  the 
treatment  standard  and  the  waste 
cannot  be  treated  to  the  level  or  by  the 
method  specified  by  the  treatment 
standard  (5l  FR  40605).  This  variance 
procedure  can  result  in  the 
establishment  of  a  new  treatability 
group  and  corresponding  treatment 
standard  that  applies  to  all  wastes 
meeting  the  criteria  of  the  new  waste 
treatability  group.  A  site-specific 
variance  ht>m  the  treatment  standard 
may  also  be  granted  administratively 
(¥rithout  rulemaking),  but  the  variance 
has  no  generic  applicability  to  other 
wastes  at  other  sites  (53  FR  31199). 

7.  Exemption  for  Treatment  in  Surface 
Impoundments 

Wastes  that  would  otherwise  be 
prohibited  bt>m  one  or  more  methods  of 
land  disposal  may  be  treated  in  a 
surface  impoundment  that  meets  certain 
technological  requirements  (40  CFR 
268.4(a)(3))  as  long  as  treatment 
residuals  that  do  not  meet  the  applicable 
treatment  standard  (or  statutory 
prohibition  levels  where  no  treatment 
standards  are  established]  are  removed 
for  subsequent  management  within  one 
year  of  entry  into  the  impoundment  and 
are  not  placed  into  any  other  surface 
impoundment  The  owner  or  operator  of 
such  an  impoundment  must  certify  to  the 
Regional  Administrator  that  the 
technical  requirements  have  been  met 
and  must  also  submit  a  copy  of  the 
waste  analysis  plan  that  has  been 
modified  to  provide  for  testing  treatment 
residuals  in  accordance  with  section 
288.4  requirements. 


8.  Storage  of  Prohibited  Wastes 

Storage  of  prohibited  wastes  is 
prohibited  except  where  storage  is  , 

solely  for  the  purpose  of  accumulating    | 
sufficient  quantities  of  wastes  to 
facilitate  proper  treatment,  recovery,  or 
disposal  (40  CFR  288.50).  A  facility  that 
stores  a  prohibited  waste  for  more  than 
one  year  bears  the  burden  of  proof  that 
such  storage  is  solely  for  this  purpose. 
Id.  EPA  bears  the  burden  of  proof  if  the 
Agency  believes  that  storage  of  a 
restricted  waste  by  a  facility  for  up  to 
one  year  is  not  for  the  purpose  of 
accumulating  sufficient  quantities  to 
facilitate  proper  treatment  recovery,  or 
disposal.  Id. 

9.  The  "Soft  Hammer"  Provisions 

The  First  Third  and  Second  Third 
wastes  for  which  EPA  has  not 
promulgated  treatment  standards  can 
continue  to  be  disposed  in  landfill  and 
surface  impoundment  units,  provided 
certain  demonstrations  are  made,  and 
provided  these  units  meet  the  minimum 
technology  requirements  of  section 
3004(o)  (see  53  FR  31181.  August  17. 
1988).  unUl  May  8 199a  or  until  EPA 
promulgates  treatment  standards, 
whichever  is  sooner.  Other  types  of  land 
disposal  are  not  restricted  until  EPA 
promulgates  treatment  standards  or 
until  May  8, 1990. 

n.  Summary  of  Today's  Proposed  Rule 

Today's  notice  describes  the  Agency's 
proposed  approach  to  implementing 
RCRA  section  3004(g)  requirements  with 
respect  to  certain  listed  hazardous 
wastes  included  in  40  CFR  268.11  (as 
well  as  S9  28&10  and  268.12).  The 
Agency  is  required  to  promulgate 
regulations  establishing  conditions 
under  which  these  Second  Third  wastes 
may  be  land  disposed  by  the  statutory 
deadline  of  June  8. 1989. 

A.  Applicability  of  Proposed  Treatment 
Standards 

Today  the  Agency  is  proposing 
treatment  standards  and  effective  dates 
for  only  certain  Second  Third  wastes. 
Wastes  listed  in  {  268.11  for  which  EPA 
does  not  establish  treatment  standards 
or  effective  dates  will  be  subject  to  the 
"soft  hammer"  provisions  that  allow 
continued  land  disposal  until  May  8, 
1990  or  until  treatment  standards  or 
extensions  to  the  effective  date  are 
promulgated,  whichever  is  sooner  (40 
CFR  268.8). 

The  Agency  is  also  proposing 
treatment  standards  for  certain  First 
Third  "soft  hammer"  wastes,  as  well  as 
certain  Third  Third  wastes,  to  become 
effective  immediately  upon 
promulgation.  Although  the  few  Third 
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Third  wastes  included  in  today's 
proposal  were  not  originally  scheduled 
to  be  regulated  until  May  8, 1990.  the 
Agency  is  not  precluded  from  proposing 
or  promulgating  treatment  standards  for 
any  wastes  ahead  of  schedule  (see 
RCRA  section  3004(g)(1).  "Not  later 

than ).  The  treatment  standards 

being  proposed  today  will  also  apply  to 
wastes  that  are  disposed  by  deep  well 
injection. 

The  Agency  is  proposing  to  amend  the 
schedule  so  that  certain  Second  Third 
wastewater  residues,  derived-from 
wastes,  mixtures  of  hazardous/ 
radioactive  wastes  are  moved  tu  the 
third  third  of  the  schedule,  as  was  done 
in  the  First  Third  final  rule  (see  53  FR 
31215,  i  288.12  (b),  (c),  and  (d)).  The 
Agency  is  proposing  to  move 
wastewater  residues  resulting  from 
well-designed  and  weU-operated 
treatment  methods  (metals  recovery, 
metals  precipitation,  cyanide 
destruction,  carbon  adsorption,  chemical 
oxidation,  steam  stripping, 
biodegradation,  and  incineration  or 
other  direct  thermal  destruction)  for 
which  EPA  has  not  promulgated 
wastewater  treatment  standards  to  the 
Third  Third,  in  order  that  residues  from 
substantial  treatment  of  these  "soft 
hammer"  wastes  may  be  further  treated 
in  land  disposal  units  that  do  not  meet 
minimum  technology  requirements.  As 
was  explained  in  the  First  Third  final 
rule  (53  FR  31184).  the  Agency  finds 
justification  for  such  action  in  that 
wastes  that  have  undergone  substantial 
treatment  to  levels  that  may  ultimately 
satisfy  treatment  standards  should  not 
be  precluded  from  further  treatment  in 
pohshing  or  advanced  biological 
treatment  units  (RCRA  sections  3005 
(j)(3)  and  (j)(13))  that  are  substantially 
protective  of  human  health  and  the 
environment. 

The  Agency  is  also  proposing  to  move 
leachate  derived  from  treatment 
storage,  or  disposal  of  Second  Third 
wastes  for  which  EPA  did  not 
promulgate  wastewater  treatment 
standards,  and  contaminated  ground 
water  that  contains  such  wastes,  to  the 
Third  Third.  The  Agency  is  taking  this 
action,  as  was  explained  in  the  First 
Third  final  rule  (53  FR  31184),  because 
these  wastes  may  be  highly  diluted  so 
that  treatment  in  RCRA  section  3005 
(j)(3)  and  (j)(13)  impoundments  may  be 
appropriate. 

Likewise,  the  Agency  is  proposing  to 
move  Second  Third  wastes  that  are 
mixed  hazardous/radioactive  wastes  to 
the  Third  Third.  As  was  explained  in  the 
First  Third  final  rule  (53  FR  31147),  there 
are  relatively  small  volumes  of  such 


waste  mixtures  being  generated,  so  such 
waste  is  more  appropriately  addressed 
in  the  Third  Third 

B.  Best  Demonstrated  Available 
Technologies  (BDAT) 

Today's  proposed  rule  defines  the 
waste  treatability  groups  by  waste 
codes  and  identifies  the  Best 
Demonstrated  Available  Technology 
(BDAT)  for  each  waste  code  (see 
Section  II1.A.).  Treatment  standards 
applicable  to  each  treatability  group  are 
based  on  the  performance  levels 
achievable  by  the  corresponding  BDAT 
identified  for  each  treatability  group. 
Any  technology  not  otherwise 
prohibited  (i.e.,  impermissible  dilution) 
may  be  used  to  meet  the  concentration- 
based  treatment  standards.  Where 
treatment  standards  are  expressed  as  a 
technology,  the  waste  must  be  treated 
using  the  specified  technology  prior  to 
land  disposal. 

Following  are  tables  listing  BDAT  for 
the  wastes  for  which  treatment 
standards  are  proposed  in  today's  rule: 

1.  Incineration  is  identified  as  BDAT 
for  the  waste  codes: 

FDIO  >5%  oil/greaie 

P024 

KOOB  nonwastewater 

KOlO  Donwaitewater 

KOll  nonwastewater 

K013  nonwaitewater 

KXnt  nonwastewater 

K(S3 

KQ27  nonwastewater 

K028 

IC036  wastewater 

K038  nonwastewater 

K039  nonwastewater 

K040  nonwastewater 

K043 

Koea 

K094 

K113  nonwastewater 

K114  nonwastewater 

K115  nonwastewater 

Klie  nonwastewater 

P039 

PMO  nonwastewater 


PMl  nonwastewater 
PM3  nonwastewater 
P044  nonwastewater 
P082  nonwastewater 

pon 

P0S5  nonwastewater 

poes 

POM 

POO? 

P109  nonwastewater 

Pill  nonwastewater 

U028 

U0S6  nonwastewater 

uoes 

IJ087  nonwastewater 

ixns 
uioz 

U107 
U190 
U221 
U223 
U235 


2.  Carbon  Adsorption  is  identified  as 
BDAT  for  the  waste  codes: 


K027  wastewater 
K113  wastewater 
K114  wastewater 
K115  wastewater 
K116  wastewater 
P040  wastewater 
P(M1  wastewater 
P043  wastewater 
P044  wastewater 


P062  wastewater 
POes  wastewater 
P109  wastewater 
Pill  wastewater 
U056  wastewater 
U087  wastewater 
U221  wastewater 
U223  wastewater 


3.  No  Land  Disposal  Based  on 
Recycling  is  identified  as  BDAT  for  the 
waste  codes: 


K002  nonwastewater 
K003  nonwastewater 
K0D4  nonwastewater 
KOOe  nonwastewater 


KOOe  nonwastewater 
K09S  nonwastewater 
K096  nonwastewater 


4.  No  Land  Disposal  Based  on  No 
Generation  is  identified  as  BDA  Tfor  th^ 
waste  codes: 


KOOS  nonwastewater 
K007  rranwaslewater 


K029  nonwastewater 


5.  No  Standards  for  the  Second  Third 
waste  codes: 


KIMI 
K0i2 
K097 


6.  Electrolytic  Oxidation  followed  by 
Alkaline  Chlorination,  Precipitation, 
Filtration,  and  Stabilization  of  Metals  ii 
identified  as  BDA  Tfor  the  waste  codes: 


P006 

fmz 


7.  Wet  Air  Oxidation  Followed  by 
Precipitation  and  Filtration  is  Identified 
as  BDA  Tfor  the  waste  codes: 


F007 
F008 
POOB 
Poll 
P013 

poa 
poza 


P063 


PI21 


8.  Wet  Air  Oxidation  followed  by 
Biological  Treatment  is  identified  as 
BDA  Tfor  the  waste  codes: 


KOll  wastewater 
KOIS  wastewater 


K014  wastewater 


C.  Waste  Analysis  Requirements 

The  Agency  is  today  proposing  to 
incorporate  the  approach  to  waste 
analysis  promulgated  in  the  First  Third 
final  rule  (53  FR  31146).  Where  BDAT  is 
a  destruction  or  removal  technology,  a 
total  waste  analysis  is  required  because 
it  is  most  appropriate  for  measuring 
such  destruction  or  removal.  The 
legislative  history  also  indicates  a 
strong  preference  for  treatment  that 
destroys  hazardous  constituents,  (see, 
e.g.,  130  Cong.  Rea,  59179,  daily  ed.  July 
25. 1984,  statement  of  Senator  Chaffee), 
and  the  only  reliable  way  to  verify  that 
destruction  has  occurred  is  to  measure 
the  total  waste.  Similarly,  where  BDAT 
is  identified  as  an  immobilization 
technology  such  as  stabilization, 
analysis  of  a  TCLP  waste  extract  is 
required  because  it  is  the  most 
appropriate  measure  of  immobilization. 
In  cases  where  both  technologies  are 
identified  as  BDAT,  both  types  of  waste 
analyses  are  required. 

In  order  for  the  initial  generator  to 
determine  whether  his  waste  meets  the 
applicable  treatment  standard  as 
generated,  he  should  analyze  the  total 
waste  if  a  treatment  standard  is  in 
§  268.41,  or  he  should  analyze  a  waste 
extract  if  the  treatment  standard  is 
found  in  §  268.43  (see  proposed 
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9  268.34(n)-  The  generator  may  also 
make  this  determination  based  on  his 
knowledge  of  the  waste  (see  {  288.7(a)). 
provided  there  is  a  reasonable  basis  for 
doing  w  (for  example,  the  generator 
uses  so  little  of  a  key  constituent  that  it 
could  not  be  found  in  the  waste  at  levels 
exceeding  a  treatment  standard).  The 
Agency  has  discussed  this  principle  in 
past  rulemakings,  and  is  not  reopening  it 
for  comment  here. 

The  Agency  notes  that  a  mistake  was 
made  in  §  288.33(g)  of  the  regulatory 
language  of  the  First  Third  Anal  rule. 
The  Agency  inadvertently  omitted 
language  that  allowed  the  initial  waste 
generator  to  use  knowledge  of  the  waste 
for  purposes  of  determining  whether  a 
hazardous  waste  exceeds  the  applicable 
treatment  standards.  It  was  not  the 
intent  of  the  Agency  to  change  the  waste 
analysis  provision  of  I  288.7(a)  to 
disallow  use  of  generator  knowledge  of 
the  waste.  This  error  will  be  corrected  in 
a  technical  correction  notice  for  the  First 
Third. 

D.  Nationwide  Variances  From  the 
Effective  Date 

Due  to  lack  of  su^icient  alternative 
protective  treatment  or  recovery 
capacity.  EPA  is  proposing  a  national 
capacity  variance  for  soil  and  debris 
contaminated  with  some  of  the  waste 
codes  covered  by  today's  notice.  A 
variance  is  also  proposed  for  certain 
wastes  disposed  by  underground  deep 
well  injection. 

Such  determinations  are  based  on  a 
comparison  of  the  volumes  of  wastes 
requiring  treatment  to  the  amount  of 
treatment  capacity  available  for  such 
treatment  (see  Section  1113.1.  and 
III.B.3.).  Although  EPA  does  not  require 
that  BOAT  technologies  be  used  to  meet 
the  applicable  treatment  standards, 
capacity  is  determined  based  on 
technologies  identified  as  BOAT. 

The  Agency  is  proposing  to  grant  a 
two-year  national  variance  for  soil  and 
debris  contaminated  with  wastes  for 
which  BOAT  is  Incineration  (see 
paragraph  B.  of  this  section)  and  for  the 
following  wastes  that  are  disposed  by 
means  of  underground  in|ection: 

1.  Wastes  Subject  to  a  National 
Capacity  Variance  Until  August  8. 1900 
(or  until  capacity  becomes  available, 
whichever  is  earliest):  F007,  KOll,  K013. 
K014. 

2.  Wastes  Subject  to  a  National 
Capacity  Variance  Until  June  8, 1991  (or 
until  capacity  becomes  available, 
whichever  is  earliest):  KOOO.  KOIO. 

E.  Applicability  of  Today's  Proposed 
Rule  to  Class  l-H  Hazardous  Waste 
Injection  Wells  Regulated  Under  40  CFR 
148 


The  Agency  has  previously  proposed 
and  promulgated  regulations  and 
effective  dates  for  underground  injected 
hazardous  wastes  covered  under  RCRA 
sections  3004  (f)  and  (g)  separately  from 
regulations  addressing  wastes  disposed 
in  surface  facilities.  EPA  is  today 
addressing  all  methods  of  land  disposal 
of  wastes  in  today's  proposal,  including 
injection  wells  regulated  jointly  under 
the  Safe  Drinking  Water  Act  and  RCRA. 

F.  Treatment  Standards  for  Prohibited 
Wastes  that  are  Mixed  with  Non- 
Prohibited  Wastes 

One  matter  that  has  come  to  the 
Agency's  attention  concerns  the  status 
of  prohibited  wastes  that  are  mixed  with 
other  wastes  that  are  not  prohibited,  for 
example,  nonhazardous  wastes,  or 
hazaidous  wastes  that  are  not  yet 
prohibited  such  as  wastes  in  the  third 
third  of  the  Schedule  or  newly  identified 
or  listed  wastes.  The  rules  are  clear  that 
the  prohibited  wastes  must  still  meet  all 
applicable  treatment  standards.  That  is. 
prohibited  wastes  are  not  exempted 
from  the  land  disposal  prohibitions 
when  they  are  mixed  with  other  wastes 
(or  any  other  materials,  for  that  matter). 
Were  this  not  the  case,  land  disposal 
prohibitions  would  be  without  meaning 
since  they  could  be  evaded  by  the 
simple  expedient  of  mixing  with  a  non- 
prohibited  waste. 

Prohibited  wastes  are  sometimes 
mixed  with  other  materials  in  the  course 
of  treatment  If  the  prohibited  waste  is 
no  longer  capable  of  being  treated  to 
meet  the  treatment  standard  after 
mixing,  it  is  possible  that  an  improper 
form  of  treatment  is  occurring.  i.e.,  one 
that  makes  the  prohibited  waste  more 
difficult  to  treat.  Certainly,  intentional 
mixing  that  is  intended  to  evade  a 
treatment  standard  is  impermissible. 
(See  52  FR  25766.  July  8. 1987. 
"(a]rtificial  aggregation  points  designed 
to  avoid  a  prohibition  certainly  would 
not  be  considered  legitimate  *  '  *") 
EPA  realizes  and  acknowledges, 
however,  that  mixing  wastes  can  be  a 
normal  part  of  treatment.  Id.  Therefore, 
to  the  extent  that  such  mixing  occurs 
and  can  be  determined  to  be  a 
legitimate  part  of  the  treatment  process, 
the  mixture  could  be  eligible  for  a 
treatability  variance  pursuant  to 
i  268.44.  Part  of  the  demonstratioit 
however,  would  be  whether  mixing  has 
made  the  prohibited  waste  more  difficult 
to  treat,  and  if  so.  whether  the  treatment 
method  utilized  is  still  legitimate.  (See 
response  to  comments  number  10-U-l. 
page  411,  RCRA  LDR-9  docket.  August 
8.198&) 


in.  Detailed  Discussion  of  Today's 
Proposed  Rule 

A.  Determination  of  Treatability  Croups 
and  Development  of  Treatment 
Standards 

Sections  ULA.l.  through  UI.A.ll.  of 
today's  preamble  present  discussions  on 
the  determination  of  treatability  groups 
and  the  development  of  treatment 
standards  for  RCRA  hazardous  wastes, 
including  those  identified  as  Second 
Third  wastes.  Sections  I11.A.1.  through 
in.A.7.  present  an  overview  of  the 
general  procedures  that  the  Agency 
follows  for  these  determinations.  'The 
Agency  is  not  reopening  the  issues 
presented  in  sections  UI.A.1.  through 
III.A.7.  for  public  comment,  but  is  merely 
restating  the  Agency's  positions  on 
these  issues. 

In  Section  IILA.8.  of  today's  preamble, 
the  Agency  is  proposing  treatment 
standards  for  many  of  the  Second  Third 
wastes,  some  of  the  First  Third  wastes 
(that  have  not  been  previously 
proposed),  and  several  Third  Third 
wastes.  In  addition,  this  section  includes 
a  discussion  of  the  status  of  the 
development  of  standards  for  all  Second 
Third  wastes.  Sections  III.A.9.  through 
in.A.ll.  present  various  approaches  for 
developing  treatment  staiidards  for  all 
of  the  remaining  wastes.  The  Agency  is 
requesting  comments  and  data  that  may 
be  used  in  the  development  of  the 
treatment  standards  for  all  wastes 
identified  in  sections  III.A.8.  through 
IILA.11.  of  this  preamble. 

1.  Waste  Treatability  Groups 

The  Agency  uses  the  individual  listed 
waste  codes  as  the  starting  point  for 
developing  waste  treatabiUl^  groups  for 
all  RCRA  hazardous  wastes.  Where 
wastes  represented  by  different  codes 
appear  to  be  able  to  be  treated  to  similar 
concentrations  using  identical 
technologies  the  Agency  combines  the 
codes  into  one  treatability  group.  Initial 
treatability  group  decisions  are  based 
primarily  on  whether  the  wastes  are 
generated  by  similar  industries  or  from 
similar  processes.  The  Agency  believes 
that  such  groupings  can  be  based  on 
limited  data  because  of  the  high 
likelihood  that  the  waste  characteristics 
that  affect  treatment  performance  will 
be  similar  for  these  different  wastes. 

The  treatment  standards  in  today's 
proposed  rule  generally  contain 
constituent  concentrations  for 
"wastewaters "  and  constituent 
concentrations  for  "nonwastewaters". 
The  treatment  standards  apply  to  the 
prohibited  waste  as  well  as  to  all 
residuals  generated  by  treating  the 
original  prohibited  waste.  Therefore,  all 
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solids  generated  from  treatment  of  a 
particular  waste  must  meet  the 
applicable  nonwastewater  treatment 
standards  and  all  wastewaters 
generated  from  treatment  of  this  waste 
must  meet  the  wastewater  treatment 
standards. 

For  purposes  of  this  proposed  rule,  the 
Agency  defines  wastewaters  as  those 
wastes  (listed  wastes,  wastes  generated 
as  a  result  of  the  mixture  rule,  or  wastes 
generated  as  a  result  of  the  derived-from 
rule)  that  contain  less  than  1%  total 
organic  carbon  (TOC)  and  less  than  1% 
total  suspended  solids,  except  for  those 
wastes  identified  as  FOOl.  F002.  F003. 
F004,  and  FOGS.  (See  51  FR  40579  for  the 
definition  of  a  solvent-water  mixture). 
Those  wastes,  "mixture"  wastes,  or 
"derived-from"  wastes,  that  do  not  meet 
these  criteria  are  defined  as 
nonwastewaters.  It  is  not  permissible  to 
dilute  or  perform  partial  treatment  on  a 
waste  in  order  to  switch  the 
applicability  of  a  nonwastewater 
standard  to  a  wastewater  standard  (or 
vice  versa). 

2.  Identification  of  K)AT 

A  detailed  discussion  of  the 
methodology  for  identification  of  BOAT 
is  provided  in  the  November  7, 1986  final 
rule  (51  FR  40572).  As  the  first  step  in 
the  development  of  BOAT  treatment 
standards,  EPA  screens  the  available 
treatment  data  for  a  particular 
treatability  group  with  regard  to  the 
design  and  operation  of  the  system,  the 
quality  assurance/quality  control 
analyses  of  the  data,  and  the  analytical 
tests  used  to  assess  treatment 
performance.  This  screening  recognizes 
the  fact  that  the  analytical  test  that  best 
measures  treatment  performance 
depends  on  the  treatment  technology 
used  (e.g..  a  total  constituent  analysis 
best  measures  the  destruction  of 
organics  by  incineration,  the  TCLP 
analysis  best  measures  the 
immobilization  of  metal  constituents  by 
stabilization).  EPA  is  able  to  emphasize 
the  design  and  operation  of  the 
particular  treatment  systems  because  its 
field  tests  have  been  designed  to  gather 
detailed  data  to  support  these  analyses. 

In  the  next  step,  EPA  adjusts  all 
treated  data  values  based  on  the 
analytical  recovery,  in  order  to  take  into 
account  analytical  interferences 
associated  with  the  chemical  makeup  of 
the  treated  sample.  For  example,  a 
treated  residual  data  point  of  0.2  mg/kg 
with  an  analytical  recovery  of  SO 
percent  would  be  adjusted  to  0.4  mg/kg. 
After  adjusting  the  data.  EPA  averages 
the  performance  values  for  the  various 
treatment  operations.  The  mean  values 
are  then  compared,  using  the  analysis  of 
variance  test  (ANOVA)  described  in  the 


November  7. 1966  final  rule  (51  FR 
40591).  to  determine  if  one  technology 
performed  signif...antly  better  than  the 
other. 

3.  CompUance  with  Performance 
Standards 

All  of  the  treatment  standards  in 
today's  proposed  rule  reflect 
performance  achieved  by  the  Best 
Demonstrated  Available  Technology 
(BOAT).  As  such,  compliance  with  these 
standards  only  requires  that  the 
treatment  level  be  achieved  prior  to  land 
disposal.  It  generally  does  not  require 
the  use  of  any  particular  treatment 
technology.  Today's  proposal  contains 
an  exception  to  this  general  principle, 
based  on  difficulties  with  analysis  of  the 
treatment  residue  (see  the  discussion  of 
K027  and  related  wastes  below).  While 
dilution  of  the  waste  as  a  means  to 
comply  with  the  standard  is  prohibited, 
wastes  that  are  generated  in  such  a  way 
as  to  naturally  meet  the  standard  can  be 
land  disposed  without  treatment  With 
the  exception  of  treatment  standards 
that  prohibit  land  disposal  and 
treatment  standards  for  K027  and 
related  wastes,  all  treatment  standards 
proposed  today  are  expressed  as 
concentration  levels. 

It  is  important  to  note  that  EPA's 
position  on  compliance  with 
concentration-based  performance 
standards  and  the  identification  of  a 
technology  as  BOAT  has  sometimes 
been  misinterpreted.  The  Agency 
emphasizes  that  the  technologies 
identified  as  BOAT  are  simply  those 
technologies  which  EPA  utilized  to 
develop  the  waste  specific 
concentration-based  performance 
standards.  Any  appUcable  treatment  or 
recycling  technology  (or  combination  of 
technologies),  unless  prohibited  (such  as 
dilution),  can  be  used  to  achieve  these 
standards  unless  that  technology  is 
considered  land  disposal  (such  as  land 
treatment). 

For  all  organic  constituents  and  total 
cyanides,  treatment  standards  are  based 
on  the  total  constituent  concentration 
found  in  the  treated  waste.  Since  these 
technologies  are  designed  to  destroy  the 
hazardous  organic  constituents  (and 
cyanides),  the  Agency  maintains  that 
the  best  measure  of  treatment 
performance  is  the  one  that  reflects  the 
extent  to  which  the  various  organic 
compounds  (and  cyanides)  have  been 
destroyed.  (Note:  Tlie  land  disposal 
restrictions  for  solvent  waste  codes 
F001-F005  (51  FR  40572)  requires  use  of 
the  TCLP  value  as  a  measure  of 
performance.  At  the  time  that  the 
treatment  standards  for  F0O1-P0O5  were 
promulgated,  useful  data  were  not 
available  on  total  constituent 


concentrations  in  treated  residuals  and, 
as  a  result  the  TCLP  was  considered  to 
be  the  best  available  measure  of 
performance.) 

In  cases  where  treatment  standards 
for  metals  are  based  on  stabilization, 
the  use  of  the  TCLP  is  required  as  the 
measure  of  the  performance  of  the 
treatment  technology  because  the 
Agency  maintains  that  the  TCLP  best 
reflects  the  extent  to  which  the  mobility 
of  most  metals  can  be  chemically  or 
physically  minimized.  Where  treatment 
standards  are  based  on  multiple 
treatment  processes  due  to  the  presence 
of  organics  and  metals,  the  waste  has  to 
meet  both  total  constituent 
concentrations  for  organics  and  TCLP 
concentrations  for  metals  prior  to  land 
disposal. 

4.  Applicability  of  Treatment  Standards 
to  Treatment  Residues  Identified  as 
"Derived-From"  Wastes 

In  a  number  of  instances  in  today's 
proposed  rule.  BOAT  consists  of  an 
operation  or  series  of  treatment 
operations  that  generate  additional 
waste  residues.  For  example.  BOAT  for 
KOll  is  based  on  incineration  followed 
by  stabilization.  Incineration  generates 
two  residues  that  may  require  further 
treatment  namely  the  ash  residues  and 
the  scrubber  waters.  Treatment  of  the 
scrubber  waters  to  remove  metals  may 
generate  additional  inorganic  residues 
which  may  also  require  stabilization. 
Ultimately  these  additional  wastes  may 
be  land  disposed,  so  they  must  meet  the 
same  standards  as  the  stabilized  ash 
residues.  With  respect  to  these 
additional  wastes,  the  Agency  wishes  to 
emphasize  that  all  of  the  residues  from 
treating  the  original  listed  wastes  are 
likewise  considered  to  be  the  listed 
waste  by  virtue  of  the  derived-from  rule 
contained  in  40  CFR  261.3(c)(2). 
Consequently,  all  wastes  generated  in  • 
the  course  of  treatment  are  prohibited 
from  land  disposal  unless  they  Satisfy 
the  treatment  standard  or  are  otherwise 
exempted  from  the  prohibition  through  a 
no-migration  petition  or  by  a  capacity 
variance. 

Tests  have  not  been  performed  in  all 
cases  on  wastes  that  can  result  from 
every  part  of  the  treatment  train. 
However,  the  treatment  standards  are 
based  on  treatment  of  the  most 
concentrated  form  of  the  waste, 
consequently,  the  Agency  believes  that 
the  less  concentrated  wastes  generated 
in  the  course  of  treatment  can  be  treated 
to  meet  these  standards. 

In  the  First  Third  Final  Rule  (53  FR 
31146-3115a  August  17, 1988).  the 
Agency  presented  its  rationale  for 
maintaining  that  landfill  leachate  is 
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derived  from  the  wastes  disposed  in  the 
landniJ  and  that  leachate  must  meet  the 
appropriate  wastewater  treatment 
standards  for  all  regulated  constituents 
prior  to  land  disposal. 

Subsequent  to  promulgation  of  the 
First  Third  Rnal  Rule,  the  Circuit  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  stayed  the  applicability  of  the 
First  Third  rule  to  leachate  residues 
from  treating  such  leachate  and 
groundwater  contaminated  with 
leachate.  (Order  of  August  18. 1968.)  The 
Court  clarified  that  other  prohibited 
wastes  that  are  mixed  with  leachate 
must  still  meet  treatment  standards  "to 
the  extent  possible".  (Order  of 
September  23. 1968) 

In  today's  rule.  EPA  solicits  further 
comment  on  the  issue  of  treatability  of 
multi-source  leachate.  The  Agency 
specifically  solicits  further  data  on 
interfering  agents  in  multi-source 
leachate.  including  data  on  whether 
metals  and  organics  may  impede 
sequential  treatment.  The  Agency  also 
solicits  data  on  multi-source  leadiate 
treatment  capacity,  although  it  notes 
that  it  has  set  in  motion  a  means  of 
alleviating  practical  problems  due  to 
drafting  of  permits  in  terms  of  specific 
waste  codes.  53  FR  46474  (November  17, 
1968). 

PendiM  further  study,  therefore,  the 
Second  Third  rule  treatment  standards 
and  effective  dates  would  also  apply  to 
leachate  derived  from  these  wastes. 

5.  Transfer  of  Treatment  Standards 

In  today's  proposed  rule,  some 
treatment  standards  are  not  based  on 
testing  the  performance  of  BOAT  on  the 
specific  waste  subject  to  the  treatment 
standard.  Instead,  the  Agency 
determined  that  the  constituents  present 
in  the  waste  can  be  treated  to  the  same 
performance  levels  as  observed  in  other 
wastes  on  which  testing  was  performed. 
EPA  believes  that  transferring  treatment 
performance  data  to  establish  treatment 
standards  for  untested  wastes  or 
constituents  is  technically  vaUd  when 
the  untested  wastes  are  generated  from 
similar  industries  and/or  similar 
processing  steps  or  when  the 
constituents  have  similar  chemical  and 
physical  properties.  Transfer  of 
treatment  standards  to  wastes  from 
similar  processing  steps  requires  little 
formal  analysis  because  of  the 
likelihood  that  similar  production 
processes  will  produce  a  waste  matrix 
with  similar  characteristics. 

In  cases  where  only  the  industry  is 
similar.  EPA  closely  examines  the  waste 
characteristics  prior  to  concluding  that 
the  untested  waste  constituents  can  be 
treated  to  levels  associated  with  tested 
wastes  through  a  two-step  analysis. 


First  EPA  reviews  the  available  waste 
characteristic  data  to  identify  those 
parameters  which  are  expected  to  affect 
treatment  selection.  EPA  has  identified 
some  of  the  most  important  constituents 
(and  other  parameters)  to  select  the 
treatment  technology  appropriate  for  a 
given  waste.  When  an  individual 
analysis  suggests  that  an  untested  waste 
can  be  treated  with  the  same  technology 
as  a  waste  for  which  treatment 
performance  data  are  already  available, 
a  more  detailed  list  of  constituents  is 
analyzed  that  represent  some  of  the 
most  important  waste  characteristics 
which  the  Agency  believes  will  affect 
the  performance  of  the  technology.  By 
examining  and  comparing  these 
characteristics,  the  Agency  determines 
whether  the  untested  wastes  will 
achieve  the  same  level  of  treatment  as 
the  tested  waste.  Where  the  Agency 
determines  that  the  untested  waste  can 
be  treated  as  well  as  the  tested  waste, 
the  treatment  standards  can  be 
transferred.  A  detailed  discussion  of  this 
transfer  process  can  be  found  in  the 
BOAT  background  documents  for  each 
waste  or  waste  treatability  group. 

6.  No  Land  Disposal  as  the  BOAT 
Treatment  Standard 

EPA  is  proposing  a  treatment 
standard  of  "No  Land  Disposal"  for 
several  wastes.  This  standard  is 
analogous  to  the  no  discharge  standard 
established  as  Best  Available 
Technology  (BAT)  under  the  Clean 
Water  Act's  effluent  guideline  program. 
A  "No  Land  Disposal"  standard  usually 
indicates  that  after  examining  available 
data,  the  Agency  has  identified  that  (1) 
The  waste  can  be  totally  recycled 
without  generating  a  prohibited  residue: 
(2)  the  waste  is  not  currently  being  land 
disposed:  or  (3)  the  waste  is  no  longer 
being  generated  and  is  not  anticipated 
to  be  generated  during  a  RCRA  or 
CERCLA  corrective  action. 

For  any  wastes  having  a  proposed 
treatment  standard  of  "No  Land 
Disposal".  EPA  solicits  comments  on  the 
potential  for  disposal  of  that  particular 
waste.  EPA  is  especially  concerned  with 
such  standards  because,  once 
promulgated,  these  standards  make  it 
illegal  to  land  dispose  these  wastes. 
Should  it  be  revealed  after  promulgation 
of  the  "No  Land  Disposal  Based  on  No 
Generation"  treatment  standard  that 
these  wastes  are  being  generated  and 
land  disposed,  the  generator  may  apply 
for  a  variance  from  the  treatment 
standard.  The  variance  petition  should 
clearly  indicate  that  the  waste  is  being 
generated  contrary  to  EPA's  original 
assessment,  and  should  present 
treatment  data  to  be  used  to  establish  a 
new  treatment  standard  (40  CFR  268.44). 


However,  during  the  period  the  variance 
is  being  processed,  the  waste  may  not 
be  land  disposed,  notwithstandiiig  the 
inaccuracy  of  the  original  assessment 
that  the  waste  was  not  being  generated. 
Should  commenters  provide  information 
that  one  or  more  of  the  premises  used  to 
determine  the  "No  Land  Disposal" 
standard  are  not  valid,  the  treatment 
standard  may  not  be  finalized  and  land 
disposal  of  the  waste  is  usually  subject 
to  the  "soft  hammer"  provisions.  Prior  to 
May  8, 1990.  EPA  intends  to  develop  and 
propose  treatment  standards  for  these 
wastes.  If  no  specific  comments  are 
received  refuting  the  vaUdity  of  the 
basis  for  the  "No  Land  Disposal" 
standard.  EPA  generally  proceeds  with 
the  promulgation  of  the  standard  as 
proposed. 

The  "No  Land  Disposal"  standard 
does  not  imply  that  the  waste  is  so 
extremely  hazardous  that  it  can  not  be 
safely  land  disposed  or  handled:  rather, 
it  means  that  there  is  no  need  to  land 
dispose  the  waste  because  alternative 
forms  of  management  exist 

Today's  notice  does  not  propose  the 
treatment  standard  of  "No  Land 
Disposal"  for  any  wastewaters.  The 
basis  of  this  standard,  as  previously 
proposed  for  other  wastes,  was  that 
since  no  nonwastewater  forms  of  certain 
Usted  wastes  were  being  generated,  no 
wastewater  forms  were  being  generated. 
However,  the  Agency  now  has 
information  indicating  that  wastewater 
forms  of  many  of  the  listed  wastes  are 
or  can  be  generated  as  leachates  from 
previous  land  disposal.  Other 
wastewater  forms  of  listed  wastes  that 
may  be  generated  include  those 
wastewaters  being  generated  at 
CERCLA  sites,  during  RCRA  corrective 
actions,  and  as  residuals  from  treatment 
processes  such  as  de watering.  Since 
generation  of  wastewaters  is  anticipated 
to  occur,  the  premise  of  no  generation  as 
a  basis  for  the  treatment  standard  of 
"No  Land  Disposal"  is  invalid. 

7.  Additional  Considerations  in  Setting 
Treatment  Standards 

The  Agency  has  decided  to  reiterate 
its  response  to  certain  comments 
received  during  the  comment  period  for 
the  First  Third  proposed  rule  regarding 
treatment  standard  development.  This 
discussion  is  included  in  today's 
proposed  nde  solely  for  the  sake  of 
clarification.  EPA  is  not  reopening  the 
comment  period  on  these  issues. 

a.  Use  of  Extraction  Procedure  (EP) 
Toxicity  Data.  The  Agency  t>elieves  that 
the  results  from  use  of  the  TCLP  do  not 
compare  with  EP  results  for  all  metals  in 
all  wastes,  even  though  in  some  special 
instances,  specific  metals  within  speciHc 
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waste  matrices  have  been  shown  to 
yield  statistically  similar  results  using 
the  TCLP  and  the  EP.  However,  until  a 
statistical  relationship  for  specific 
constituents  in  treated  wastes  can  be 
demonstrated,  the  Agency  is  reluctant  to 
use  data  generated  from  the  EP  when 
calculating  treatment  standards. 

Data  to  correlate  EP  and  TCLP  tests 
for  certain  stabilized  wastes  were 
submitted  to  the  Agency.  The 
preliminary  analysis  shows  a 
correlation  for  some  constituents  in 
these  specific  stabilized  wastes. 
Additional  data  submitted  prior  to  the 
final  rulemaidng  will  be  considered  by 
the  Agency  in  the  development  of  the 
treatment  standards  provided  they  do 
not  lack  important  information  that  is 
necessary  for  evaluation  of  the 
performance  of  the  process.  The  data 
must  represent  a  well  operated 
treatment  system.  Typically  data  on 
stabilization  technologies  lack 
information  on  the  type  of  binding 
agents  used,  the  ratios  of  binder  to 
waste,  the  teachability  of  the  untreated 
waste,  the  setting  and  curing  conditions, 
and  the  waste  characteristics  that  are 
anticipated  to  affect  performance  of  the 
technology.  In  additioa  data  generally 
lack  specific  paired  analysis  which 
would  allow  comparison  of  untreated 
samples  with  specific  treated  samples. 
This  information  is  necessary  to 
evaluate  the  effectiveness  of  the 
treatment  and  to  assess  the  contribution 
of  dilution  by  the  reagents. 

All  performance  data  used  (and  not 
used)  in  calculating  the  proposed  and 
final  treatment  standards  will  be  placed 
in  the  administrative  record  for  this  rule. 
Relevant  design  and  operating  data 
claimed  as  Confidential  Business 
Information  ivill  be  treated  as  such  by 
the  Agency  in  the  administrative  record 
and  cannot  be  disclosed  to  the  public 
All  data  that  are  not  used  for  final  rule 
development  will  be  documented  and 
justified  in  the  baclcground  document 
and  in  the  administrative  record  for 
each  specific  treatability  group. 

b.  Treatment  Standards  Based  on 
Single  Facility  Data.  The  Agency 
believes  that  the  use  of  a  small  number 
of  data  sets  from  a  single  treatment 
facility  can  be  representative  of  the 
treatment  achieved  by  the  particular 
treatment  system.  It  is  impossible  for  the 
Agency  to  sample  every  facility 
generating  a  particular  waste  or  every 
treatment  system  treating  the  waste, 
thus  the  Agency  established  a  procedure 
and  methodology  for  selecting  particular 
facilities  and  treatment  systems  that  are 
considered  well  designed  and  operated 
for  the  determination  of  BOAT  treatment 
standards  (53  FR  31136).  The  Agency 


recognizes  that  there  are  certain 
variabilities  inherent  to  every  treatment 
system  as  well  as  variability  in  the 
wastes.  In  the  calculation  of  the 
treatment  standards,  the  Agency 
accounts  for  these  by  multiplying  the 
mean  of  the  treated  data  by  a  variability 
factor.  This  factor  is  derived  utilizing  a 
quantitative  procedure  that  determines 
the  statistical  99th  percentile  for  the 
treatment  standard.  This  results  in  the 
establishment  of  a  treatment  standard 
that  is  believed  to  be  achievable  99 
percent  of  the  time  by  a  well  designed, 
well  operated  system. 

c.  E^monstrated  and  Available 
Technologies.  EPA  considers 
demonstrated  technologies  to  be  those 
that  are  used  to  treat  the  waste  or 
constituent  of  interest  (or  those  similar 
to  the  waste  or  constituent  of  interest) 
with  regard  to  parametera  that  affect 
treatment  selection.  For  example,  EPA 
may  consider  basing  a  treatment 
standard  on  the  performance  of 
incineration  if  incineration  is  being  used 
to  treat  that  waste  or  constituent  that  is 
similar  to  it  in  terms  of  functional 
groups,  boiling  point  heat  of 
combustion,  and  other  physical/ 
chemical  characteristics  that  may  affect 
the  treatment  performance.  EPA  also 
considers  those  physical  technologies 
that  are  used  to  separate  or  otherwise 
process  chemicals  and  other  materials 
(i.e.,  filtration,  dewatering, 
centrifuge tion,  solvent  extraction,  etc). 
Some  of  these  technologies  clearly  are 
applicable  to  waste  treatoient  since  the 
wastes  are  similar  to  raw  materials 
processed  in  industrial  applications. 

To  decide  whether  demonstrated 
technologies  may  be  considered 
"available."  the  Agency  determines 
whether  they  (1)  Are  commercially 
available  and  (2)  substantially  diminish 
the  toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste. 
EPA  will  only  set  treatment  standards 
based  on  a  technology  that  meets  the 
above  criteria.  The  determination  of 
"available"  is  not  dependent  on 
sufficient  treatment  capacity,  that  is, 
determination  of  BOA'T  is  not  limited  to 
only  those  treatment  technologies  which 
have  sufficient  treatment  capacity. 

d.  Selection  of  BOAT  Constituents. 
The  Agency  considered  all  BOAT  Hst 
constituents  present  in  the  waste  when 
establishing  treatment  standards.  The 
rationale  for  selection  of  the  regulated 
constituents  can  be  found  in  the 
Background  Document  for  each  waste  or 
waste  treatability  group.  The  Agency 
believes  that  it  is  not  restricted  to 
regulating  only  those  constituents  for 
which  a  waste  is  listed.  Constituents 


that  are  not  specifically  listed  on 
Appendix  VIII  can  often  be  used  as 
indicators  of  either  the  presence  of  other 
Appendix  VIII  constituents  that  have  no 
analytical  method  or  can  be  used  as  an 
indication  of  the  effectiveness  of  a  given 
technology.  However,  the  Agency  may 
choose  not  to  regulate  indicator 
constituents  when  performance 
standards  can  be  established  for  other 
hazardous  or  nonhazardous  constituents 
which  will  ensure  that  the  constituent  of 
concern  will  be  effectively  treated. 

8.  Treatment  Investigations  for  all 
Second  Third  Wastes  and  Presentation 
of  All  Proposed  Treatment  Standards 

This  section  of  today's  preamble 
presents  a  discussion  of  the  status  of 
treatment  investigations  for  all  Second 
Third  wastes.  Included  in  this  section 
are  all  treatment  standards  that  are 
being  proposed  in  today's  rule.  This 
includes  many  of  the  Second  Third 
wastes,  some  of  the  First  Third  wastes 
that  are  currently  regulated  under  the 
"soft  hammer"  provisions,  and  some 
Third  Third  wastes  that  the  Agency  has 
decided  to  propose  ahead  of  schedule. 
In  this  section  and  in  section  III.A.9.  of 
today's  rule,  the  Usting  description  for 
each  waste  is  provided  for  the 
convenience  of  the  reader.  This 
description  is  not  intended  to  be  a 
redefinition  of  any  particular  waste  code 
description,  nor  is  the  Agency  reopening 
the  description  for  public  comment.  In  a 
similar  manner,  the  Agency  has 
provided  in  parenthesis,  the  appropriate 
scheduling  group  (i.e.,  1st,  2nd  or  3rd 
Third)  with  each  waste  description. 

For  those  Second  Third  wastes  that 
the  Agency  is  not  proposing  treatment 
standards  in  today's  rule,  the  Agency 
presents  the  approach  and  options  that 
the  Agency  is  considering  for 
establishing  BOAT  treatment  standards. 
This  discussion  is  intended  to  give 
advance  notice  to  the  regulated 
community  and  to  provide  an 
opportunity  to  comment  on  these 
approaches  and  to  submit  data  that  may 
help  in  developing  such  standards. 

The  Agency  is  specifically  soliciting 
comments  on  the  proposed  treatment 
standards  and  the  approach  to 
developing  treatment  standards  for  each 
of  the  individual  wastes  or  treatability 
groups.  Comments  and  data  on  specific 
treatment  technologies  for  specific 
wastes  or  subcategories  should  include 
a  description  of  the  generation  process 
or  processes,  complete  chemical  and 
physical  analyses  of  the  wastes  and 
treatment  residuals  (including  all 
appropriate  QA/QC  information),  as 
well  as  technical  descriptions  of  the 
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treatment  technologies  including  design 
and  operating  conditions. 

a.  Cyanide  Wastes.  Today,  the 
Agency  is  proposing  treatment 
standards  for  the  majority  of  wastes 
containing  cyanide.  These  wastes 
include  several  F  and  K  wastes 
specifically  generated  by  facilities  in  the 
metal  finishing  industry  and  by  facilities 
engaged  in  the  production  of 
acrylonitrile.  The  Agency  has  identifled 
two  general  treatability  groups  for  the 
cyanide  wastes,  metal  finishing  wastes 
and  wastes  generated  from  the 
production  of  acrylonitrile.  The 
treatment  standards  for  cyanides  and 
organic  constituents  in  the  wastes  are 
based  on  testing  performed  by  the 
Agency  and  industry  submitted  data 
using  destruction  technologies  such  as 
electrolytic  oxidation,  wet  air  oxidation, 
alkaline  chlorination.  and  incineration. 
The  treatment  standards  for  metals  are 
based  on  technologies  such  as 
precipitation,  filtration,  and 
stabilization.  In  addition,  the  Agency  is 
proposing  to  transfer  these  performance 
data  to  other  U  and  P  waste  containing 
cyanides.  Alsa  the  Agency  is  proposing 
a  methodology  to  a  develop  treatment 
standards  for  the  subcategory  of  D003 
reactive  waste  identified  as  die  reactive 
cyanide  subcategory. 

1.  Wastes  fmm  the  Metal  Finishing 
Industry. 

F006 — Wastewater  treatment  sludges 
from  electroplating  operations 
except  from  the  following 
processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel:  (3)  zinc 
plating  (segregated  basis)  on  carbon 
steel;  (4)  aluminum  or  zinc- 
aluminum  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated 
r         %vith  tin.  zinc  and  aluminum  plating 
!         on  carbon  steel:  and  (6)  chemical 
etching  and  milling  of  aluminum. 

(l«t) 

F007 — Spent  cyanide  plating  bath 
solutions  from  electroplating 
operations.        (1st) 

P008— Plating  bath  sludges  from  the 
bottom  of  plating  baths  from  the 
electroplating  operations  where 
cyanides  are  used  in  the  process. 
(1st) 

P009 — Spent  stripping  and  cleaning  bath 
solutions  from  electroplating 
operations  where  cyanides  are  used 
in  the  process.        (1st) 

POlO — Quenching  bath  sludge  from  oil 
baths  from  metal  heat  treating 
operations  where  cyanides  are  used 
in  the  process.        (2nd) 

Foil  Spent  cyanide  solutions  from  salt 
bath  pot  cleaning  from  metal  heat 
treating  operations.        (2nd) 


Finz — Quenching  wastewater  treatment 
sludges  from  metal  heat  treating 
operations  where  cyanides  are  used 
in  the  process.       (2nd) 
F019 — Wastewater  treatment  sludges 
itom  the  chemical  conversion 
coating  of  aluminum.        (Ist) 
As  stated  in  the  introduction,  the 
Agency  has  defined  two  general 
treatability  groups  within  the  cyanide 
waste  codes.  Orie  of  these  is  comprised 
of  cyanide  wastes  from  the  metal 
finishing  industry.  The  wastes  that  are 
generated  from  the  metal  finishing 
industry  primarily  include  wastes  from 
electroplating  and  heat  treating 
operations.  The  Agency  believes  that 
the  wastes  generated  from  these 
processes  are  similar — based  on  die 
waste  characteristics — and  therefore 
comprise  one  treatability  group. 
Detailed  technical  description  of  the 
specific  electroplating  and  heat  treating 
processes,  generation  and  waste 
characteristics  of  these  wastes,  and 
discussion  of  the  applicable 
technologies  can  be  found  in  the 
Background  Document  for  Cyanide 
Wastes. 

The  Agency  has  developed  three 
subcategories  within  the  metal  finishing 
treatability  group:  Metal  Finishing 
Aqueous  Liquids,  Metal  Finishing 
Oi^anic  Liquids,  and  Metal  Finishing 
Sludges.  Wastes  in  the  Metal  Finishing 
Aqueous  Liquids  Subcategory  are 
typically  generated  as  wastewaters, 
thereby  having  a  total  suspended  solids 
and  total  organics  concentration  of  less 
than  one  percent  The  waste  codes 
associated  with  this  subcategory  are 
F007,  FOOB,  F009,  and  FOIL  Wastes  in 
the  Metal  Finishing  Organic  Liquids 
Subcategory  are  also  generated  as 
liquids,  but  exceed  the  1%  total  organic 
content  and  are  therefore  considered 
nonwastewaters.  The  only  waste  code 
associated  with  this  subcategory  is  POIO. 
Aldiough  the  listing  for  FOlO  describes  it 
as  a  sludge,  it  is  typically  generated  as  a 
pumpable  sludge  that  is  considered  to 
be  a  liquid  by  EPA's  "paint  filter  test". 
Due  to  the  high  organic  content  in  FOlO, 
the  liquid  physical  characteristic  of 
FOlO,  and  the  resultant  choices  of 
applicable  treatment  technologies.  EPA 
has  decided  to  identify  these  FOlO 
nonwastewaters  as  Mietal  Finishing 
Organic  Liquids.  Wastes  in  the  Metal 
Finishing  Sludges  Subcategory  are  also 
generated  as  nonwastewaters.  but  have 
lower  organic  content.  The  treatment 
technologies  applicable  to  these  wastes 
are  typically  different  frt)m  those 
applicable  to  FOlO  wastes.  The  waste 
codes  associated  with  this  subcategory 
are  F006,  F012.  F019.  Treatment 
residuals  and  other  "derived-frvm" 


wastes  from  managing  wastes  in  any  of 
these  three  subcategories  could  be 
generated  as  either  wastewaters  or 
nonwastewaters,  thus  EPA  is  proposing 
standards  for  both  wastewaters  and 
nonwastewaters  in  all  three 
subcategories. 

I.  Applicable  Technologic  for  Wastes 
Generated  from  the  Metal  Finishing 
Industry  Treatability  Group.  Witiiin  the 
metal  finishing  industry  treatability 
group,  the  Agency  believes  that  any 
commercial  technology  that  destroys  the 
organics  and  cyanide  constituents  in  the 
waste  is  an  applicable  technology.  The 
Agency  has  identified  the  following 
destruction  technologies  as  applicable 
and  demonstrated  technologies  for  the 
organic  and  cyanide  constituents  in  the 
waste  generated  from  the  metal 
finishing  industry  treatabiUty  group: 
electrolytic  oxidation,  alkaline 
chlorination.  wet  air  oxidation, 
ultraviolet  ozonation,  oxidation  with 
sulfur  dioxide  and  air  or  potassium 
permanganate,  high  temperature 
hydrolysis,  and  incineration.  The 
Agency  beUeves  that  these  technologies 
destroy  the  amenable  cyanide 
concentration  by  converting  the 
amenable  cyanide  to  constituents  such 
as  carbon  dioxide,  nitrogen,  and 
ammonia.  The  Agency  believes  that  the 
complex  cyanide  constituents  within  the 
waste  are  more  difficult  to  treat  by  these 
conventional  technologies.  The  Agency 
believes  that  ion  exchange  and 
ultraviolet  ozonation  are  technologies 
that  may  treat  the  complex  cyanides  in 
the  waste.  The  Agency  is  soUciting 
comments  and  data  on  the  use  of  these 
technologies  or  any  other  commercial 
technology  that  treat  complex  cyanide 
constituents  in  the  waste.  Also,  the 
Agency  has  identified  ion  exchange  as  a 
potential  recycling  technology  for  the 
cyanide  constituent  within  the  wastes. 
Although  the  Agency  does  not  believe 
that  this  technology  has  been 
demonstrated  on  a  commercial  basis, 
the  Agency  is  soliciting  comments  and 
data  on  the  use  of  ion  exchange  or  any 
other  technology  for  recycling  cyanides. 

The  Agency  does  not  believe  that 
stabilization  is  an  appUcable  technology 
for  the  treatment  of  amenable  or 
complex  cyanide  constituent  in  wastes. 
The  legislative  history  to  section  3004(m) 
indicates  that  Congress  intended  that 
the  "destruction  of  total  cyanides  would 
be  required  as  a  precondition  to  land 
disposal"  (130  Congressional  Record 
S0179,  July  25, 1004.  statement  of 
Senator  Qiaffee). 

Stabilization  processes  only  reduce 
the  leachability  of  constituents  within  a 
waste  but  do  not  destroy  the 
constituent.  The  Agency  believes  that 


Federal  Register  /  Vol.  54.  No.  7  /  Wednesday,  January  11.  1989  /  Proposed  Rules 


1067 


stabilization  is  geared  toward  stabilizing 
cationic  species  (such  as  some  of  the 
BDAT  metals);  therefore  anionic  sp>ecie8 
(such  as  cyanides)  are  not  effectively 
stabilized. 

For  the  metal  constituents  within  the 
wastes,  the  Agency  has  identified  as 
applicable  technologies  chemical 
precipitation  followed  by  filtration  and 
stabilization. 

The  Agency  has  examined  treatment 
data  for  the  three  subcategories  of  the 
metal  finishing  industry.  This  treatment 
data  was  used  to  develop  the  BDAT 
treatment  standards  for  amenable  and 
total  cyanide  and  BDAT  metals.  The 
Agency  believes  that  the  treatment  data 
used  to  develop  the  treatment  standards 
for  the  three  subcategories  within  the 
metal  finishing  industry  were  obtained 
from  well  designed  and  well  operated 
treatment  systems.  The  Agency  believes 
that  any  of  the  other  applicable 
technologies  can  achieve  similar 
treatment  levels  as  the  BDAT 
technologies  as  long  as  the  treatment 
systems  are  well  designed  and  well 
operated. 

ii.  Regulated  Constituents  and 
Treatment  Standards  for  the  Wastes 
Generated  from  the  Metal  Finishing 
Industry  Treatability  Group.  The 
proposed  regulated  constituents  and 
BDAT  treatment  standards  for  the 
wastes  generated  from  the  metal 
finishing  industry  treatability  group  are 
listed  at  the  end  of  this  table.  The 
Agency  believes  that  regulating  these 
constituents  will  ensure  that  other 
BDAT  list  constituents  will  be 
e^ectively  treated  by  the  technologies 
determined  to  be  BDAT.  EPA's  rationale 
for  selecting  the  regulated  constituents 
is  presented  in  the  BDAT  Background 
Document  for  the  Cyanide  Waste  Codes. 
Facilities  must  comply  with  these 
treatment  standards  prior  to  placement 
of  these  wastes  in  land  disposal  units. 
Those  wastes  that  are  generated 
naturally  meet  these  standards  are  not 
prohibited  from  disposal  in  these  units. 
Dilution  to  achieve  these  treatment 
levels  is  forbidden. 

The  treatment  standard  for  the 
cyanide  constituent  is  based  on  a  total 
waste  analysis  for  amenable  and  total 
cyanide  concentration  for  two  reasons. 
First,  the  Agency  believes  that  by  only 
regulating  the  amenable  cyanide 
concentration,  the  complex-metal 
cyanides  that  are  present  in  the  wastes 
would  not  be  regulated.  Second,  based 
on  the  review  of  the  available  treatment 
data,  the  Agency  believes  that  the 
conventional  cyanide  treatment 
technologies  do  provide  substantial 
treatment  of  the  amenable  and  total 
cyanide  concentration  as  measured  by 
the  Cyanide  Amenable  to  Chlorination 


test  in  Method  9010  (EPA  Publication 
SW-646).  However,  the  Agency  believes 
that  these  complex-metal  cyanides  can 
be  treated  further  by  adding  another 
treatment  step,  (i.e.  ozonation  and  ion 
exchange)  in  order  to  further  reduce  the 
concentration  of  the  complex  metal 
cyanides.  The  Agency  is  soliciting 
comments  and  treatment  data  for  further 
reduction  of  the  complex-metal 
cyanides. 

As  stated  before,  the  Agency  is 
regulating  cyanide  in  the  total  waste 
analysis  for  amenable  and  total  cyanide 
concentration.  The  Agency  is  proposing 
the  total  waste  analysis  for  two  reasons. 
One  reason,  as  mentioned  before,  the 
Agency  does  not  believe  that 
stabilization  is  an  applicable  technology 
for  wastes  containing  cyanides.  The 
second  reason  is  that  the  Agency  is 
concerned  that  by  performing  the  TCLP 
test  under  acidic  conditions,  there  is  a 
possibility  of  losing  hydrogen  cyanide 
gas  which  may  produce  lowered  results. 
Also,  the  TCLP  test  is  generally  done 
during  acidic  conditions  with  zero 
headspace  and  EPA  has  concerns  on  the 
safety  of  this  test  as  performed  in  the 
laboratory.  Under  acidic  conditions, 
cyanides  are  converted  to  hydrogen 
cyanide,  a  highly  toxic  gas.  While 
hydrogen  cyanide  is  hi^ly  soluble, 
there  exists  a  significant  possibility  of 
release  of  this  gas  during  the  TCLP 
extraction  process.  Uncontrolled 
releases  in  the  laboratory  could  pose  a 
health  problem  for  the  laboratory 
personnel.  While  the  Agency  believes 
that  these  potential  releases  can  be 
safely  accounted  for  in  the  laboratory 
with  typical  laboratory  safety 
precautions  and  that  the  release  from  a 
relatively  small  analytical  sample  would 
be  minimal,  the  Agency  is  concerned 
that  the  laboratory  personnel  may  not 
be  aware  of  the  safety  precautions  that 
would  be  required  during  the  extraction 
procedure.  The  Agency  is  soliciting 
comments  bom  industry  on  the  use  of 
TCLP  test  for  the  testing  of  wastes 
containing  significant  levels  of  total 
cyanides. 

ill.  Identification  of  BDAT  and 
Regulated  Constituents  and  Treatment 
Standards  for  the  Metal  Finishing 
Aqueous  Liquids  Subcategory  (F007, 
FOOa,  F009.  and  FOll).  For  the  Metal 
Finishing  Aqueous  Liquid  Subcategory, 
the  Agency  tested  the  technologies  of 
electrolytic  oxidation  followed  by 
alkaline  chlorination  and  wet  air 
oxidation.  Also,  the  Agency  examined 
data  submitted  by  industry  on  the 
'xeatment  of  these  wastes  by  alkaline 
chlorination,  high  temperature 
hydrolysis,  and  oxidation  processes 
with  the  oxidizing  agents  such  as 


potassium  permanganate  or  sulfur 
dioxide  and  air. 

The  Agency  is  proposing  BDAT 
treatment  standards  for  amemible  and 
total  cyanide  and  metal  constituents  for 
the  wastewater  and  nonwastewater. 
The  wastewater  treatment  standard  for 
the  amenable  and  total  cyanide 
constituents  within  the  waste  is  based 
on  BDAT  as  wet  air  oxidation.  The 
wastewater  treatment  standards  for  the 
dissolved  metal  constituents  are  based 
on  BDAT  as  chemical  precipitation, 
filtration  and  sludge  dewatering.  For  the 
nonwastewater  treatment  standards,  the 
total  and  amenable  cyanide  and  the 
metals  treatment  standards  are  based 
on  a  transfer  from  the  performance  data 
for  the  Metal  Finishing  Sludges 
Subcategory.  The  Agency  believes  that 
the  nonwastewaters  that  are  generated 
from  treating  these  wastes  have  similar 
characteristics  to  the  Metal  Finishing 
Sludges.  Therefore,  the  nonwastewater 
cyanide  treatment  standard  is  based  on 
BDAT  as  electrolytic  oxidation  followed 
by  alkaline  chlorination  and  the 
treatment  standards  for  the  metals  are 
based  on  chemical  precipitation 
followed  by  filtration  and  stabilization.. 
The  dissolved  metal  nonwastewater 
treatment  standards  are  based  on  BDAT 
as  stabilization.  The  Agency  must 
emphasize  that  the  other  applicable 
technologies  for  treating  organics  and 
cyanides  can  achieve  the  treatment 
standards  as  long  as  the  treatment 
technologies  are  well  designed  and  well 
operated. 

iv.  Identification  of  BDAT  and 
Regulated  Constituents  and  Treatment 
Standards  for  the  Metal  Finishing 
Organic  Liquid  Subcategory  (FOlO).  For 
the  Metal  Finishing  Organic  Liquids 
Subcategory,  the  only  performance  data 
that  was  available  to  the  Agency  is  the 
treatment  of  this  waste  by  incineration. 
Due  to  the  high  level  of  organics  in  these 
wastes,  conventional  aqueous  cyanide 
treatment  was  not  performed  on  these 
FOlO  wastes.  Concentrations  of  cyanides 
were  analyzed  only  in  the  ash  residuals 
and  not  in  the  untreated  organic  liquid 
due  to  analytical  difficulties.  The 
Agency  has  determined  that  incineration 
is  BDAT  for  the  nonwastewater  forms  of 
these  Metal  Finishing  Organic  Liquids 
wastes.  The  wastewater  treatment 
standards  for  this  subcategory  are  based 
on  the  transfer  of  the  performance  of  the 
wet  air  oxidation  treatment  system  that 
was  the  BDAT  for  cyanide  wastes  in  the 
Aqueous  Metal  Finishing  Liquids 
Subcategory. 

According  to  discussions  with  treaters 
and  generators  of  FOlO  wastes.  FOlO  can 
often  exist  as  a  bilayered  waste.  The 
treaters  often  separate  an  organic  layer 
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from  an  aqueous  layer.  This  FOlO 
organic  layer  is  what  is  typically 
incinerated.  According  to  BOAT 
dermitions,  the  POlO  aqueous  layer  is 
considered  to  be  a  nonwastewater 
because  the  total  organic  content 
typically  exceeds  \%.  Treaters  indicate 
that  they  can  often  treat  this  FOlO  by 
conventional  cyanide  treatment  rather 
than  by  incineration.  At  this  time,  the 
Agency  has  not  examined  the  efficiency 
of  this  separation  process,  but  has 
instead  proposed  standards  for  all  FOlO 
wastes  based  on  the  incineration  of  the 
organic  layer.  The  Agency  believes  that 
although  the  aqueous  layer  is  typically 
generated  as  a  nonwastewater.  the 
separation  process  can  be  operated  at 
an  efficiency  such  that  the  aqueous 
layer  can  be  generated  as  a  wastewater 
rather  than  a  nonwastewater.  Thus,  the 
wastewater  treatment  standard  would 
apply  rather  than  the  nonwastewater 
standard.  The  Agency  also  believes  that 
the  generator  is  not  precluded  from 
separating  these  layers  into  the  two 
different  treatability  groups. 

For  the  nonwastewater  treatment 
standards  for  this  subcategory,  the 
Agency  is  only  proposing  treatment 
standards  for  the  total  cyanide 
concentration  within  the  waste  due  to 
the  performance  of  incineration.  The 
Agency  believes  that  incineration  can 
destroy  the  cyanide  concentration  to  the 
nondetectable  levels. 

v.  Identification  of  BOAT  and 
Regulated  Constituents  and  Treatment 
Standards  for  the  Metal  Finishing 
Sludge  Subcategory  (F006,  FOIZ  F019J. 
Metal  Finishing  Sludges  are  considered 
nonwastewaters  and  are  generated  from 
a  chemical  precipitation  treatment, 
which  usually  follows  a  cyanide 
oxidation  treatment.  The  Agency  has 
tested  the  treatment  train  of  electrolytic 
oxidation  followed  by  alkaline 
chlorination  for  the  cyanide  constituent 
in  the  waste  and  has  tested  the 
treatment  train  of  chemical  precipitation 
followed  by  filtration  and  stabilization 
for  the  metals  within  the  solid  residues. 
Based  on  the  analysis  of  the  data,  the 
Agency  has  determined  that  BOAT  for 
the  pretreatment  of  cyanides  in  the 
Metal  Finishing  Sludges  is  electrolytic 
oxidation  followed  by  alkaline 
chlorination,  precipitation  with  lime  and 
filtration.  The  Agency  has  determined 
that  BOAT  for  the  metals  within  the 
treatment  sludges  is  stabilization. 

The  wastewaters  and 
nonwastewaters  treatment  standards  for 


the  cyanide  constituent  in  the  Metal 
Finishing  Sludge  Subcategory  are  based 
on  the  performance  of  the  treatment 
system  of  electrolytic  oxidation 
followed  by  alkaline  chlorination.  The 
Metal  Finishing  Sludges 
nonwastewaters  standards  for  the  metal 
constituents  are  based  on  the 
performance  of  lime  precipitation 
followed  by  filtration  and  stabilization. 
These  standards  are  transferred  from 
F006  to  F012  and  F019  nonwastewaters 
standards.  In  the  Land  Disposal 
Restrictions  for  the  First  Third  Schedule 
Wastes  Final  Rule  (53  FR  31136),  the 
Agency  reserved  the  BOAT  treatment 
standards  for  cyanide  in  the  FOOe 
nonwastewaters.  The  Agency  stated  in 
this  rule  that  the  F006  treatment  sludges 
may  contain  treatable  levels  of  cyanide. 
As  noted  above,  the  Agency  does  not 
consider  stabilization,  which  is  BOAT 
for  the  metals  in  the  F006 
nonwastewaters,  to  be  a  demonstrated 
technology  for  the  cyanides.  The  Agency 
believes  that  a  pretreatment  step,  that 
incorporates  a  technology  that  destroys 
the  cyanides,  should  be  done  before  the 
stabilization  of  the  metals.  Therefore, 
the  Agency  is  transferring  the  proposed 
BOAT  treatment  standards  for  cyanides 
in  F006  nonwastewaters  &om  the 
proposed  treatment  standards  for  F012 
nonwastewaters.  This  BDAT  cyanide 
treatment  standard  is  based  on  total 
waste  analysis  for  amenable  and  total 
cyanide  concentrations.  The  Agency  is 
not  revising  die  metal  standards  for  F006 
nonwastewaters  and  is  not  reopening 
for  conunents  the  promulgated  metals 
standards  for  P006  nonwastewaters. 

BOAT  Treatment  Stanoaros  M^m 

FlNISHINQ  UOmOS  SUBCATEQORY  FOR 
F007.  FOOe.  FOOe,  ANO  F01 1 


)] 


Mawnum  tafsny  lingto 

ConstMuent 

ToM 

T(XP(m9/l) 

conipOiitfuf) 
(mQ/hg) 

Oftnam  (toM) 

CywidM  (aiMnabls)  _ 

CMtmium 

Ommum „..    .. 

I.Md 

110 
0.064 

{') 

(') 
01)66 
5.2 
0J1 
0.32 
0.072 

SSmt...     . 

'  Not  vcSeabte. 


BOAT  Treatment  Standards  Metal 
FiMSHiNG  Uomo  Subcategory  for 
F007.  F008.  F009.  ANO  F01 1 
[Wastawatars] 


Maximuin  torany  aingia 
grab  iampw 

ConsMuanl 

ToM_ 
cocnpoaitton 
(mg/kg) 

T(XP(mg/r) 

CywidM  (total) 

Cyandas<anHfMbi8)... 

LaMl 

12 
1.3 
0.32 
0.04 
0.44 

Nickal 

'Not 


BDAT  Treatment  Standards  Organic 
Metal  Finishing  Liquid  Subcategory 
FOlO 


MaidnMii  tor  any  singia 
yabnmpie 

Constituent 

Total 

connpoiilion 
(ma/I) 

TCLP(ing/D 

Cyanidas  (toM) 

1.5 

(•) 

'Not 


BDAT  Treatment  Standards  Organic 
Metal  Finishing  Liquids  Subcatego- 
ry FOlO 


[Waatewatara] 

- 

Maximum  for  any  amgle 
grabsafflpie 

Jam 
(mg/hg) 

TCLP  (mg/l) 

Cyanidaa  (total).... 

m... 

12 
1J 

(') 
(') 

•  Not  applicable. 

BDAT  Treatment  Standards  Metal 
FlNISHINQ  Sludges  Subcategory  for 
F006 


Mvdmum  lof  •oy  smgte 
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TCLP  (mg/l) 
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CyttnidM  itnwfMbto^  «... 

110 
0.064 

(') 
(') 

■Not 


Federal  Register  /  Vol.  54.  No.  7  /  Wednesday.  January  11,  1989  /  Proposed  Rules 


1069 


BDAT  Treatment  Standards  Metal 
Finishing  Sludges  Subcategory  for 
F006 


Maximum  '^rany  single 
grab  sample 

Conatituent 

Total 

oomposrtion 

(mg/l) 

TCLP  (mg/l) 

Cyandea  (total)-.     „.„ 
Cyanides  (amenable) .... 

12 

1J 

(•) 
(') 

BDAT  Treatment  Standards  Metal 
Finishing  Sludges  Subcategory  for 
F012ANDF019  I 


Maximum  ferany  single 
grab  sample 

ConatMuant 

Total 
compositton 

(mg/kg) 

TCLP(mg/0 

Cvwwlee  (total) 

110 
0.064 

(') 

Cywiides  (wnenabie) ... 

Cadmium 

CtwomNjm - 

Lead 

Nickel _.. 

Silver 

(') 
0.066 
5.2 
0.51 
0.32 
0.072 

■Not 

BDAT  Treatment  Standards  Metal 
Finishing  Sludges  Subcategory  for 
F012ANOF019 

[Wastewaters] 


Maximum  tor  any  single 
grab  sample 

ConsttHMm 

Tom 

TCLP  (mg/0 

(mg/l) 

CyanidM  (toM). 

Cysnidn  (wiwwbto) .... 

12 
1.3 
0.32 
0.04 
0.44 

Lead „.          

Niciiel 

■NOI 

2.  Wastes  from  AcrylonitriJe 
Production. 

KOll — Bottom  stream  from  the 
wastewater  stripper  in  the 
production  of  acrylonitrile. 
K013 — Bottom  stream  from  the 
acetonitrile  column  in  the 
production  of  acrylonitrile. 
K014 — Bottoms  from  the  acetonitrile 
purification  column  in  the 
production  of  acrylonitrile.        (Ist) 
Another  treatability  group  within  the 
cyanide  group  is  the  waste  generated 
from  acrylonitrile  production.  The  listed 
waste  KOll,  K013,  and  K014  are  within 
this  treatability  group.  These  wastes  are 
considered  to  be  organic  nitrile  wastes 


(1st) 


(Ist) 


and  are  hazardous  not  only  for  the 
organic  constituents  but  also  for 
cyanide.  The  Agency  believes  that  these 
wastes  are  classified  in  one  treatability 
group  because  they  are  generated  from 
the  same  industrial  process  and  are  not 
typically  segregated  when  managed  as 
hazardous  waste. 

The  Agency  estimates  that  there  are  6 
facilities  that  may  generate  these 
wastes.  Detailed  technical  description  of 
the  acrylonitrile  process  and  waste 
characterization  of  these  wastes  can  be 
found  in  the  BOAT  Background 
Document  for  these  wastes. 

Acrylonitrile  is  produced  by  the 
Standard  Oil  ammoxidation  process 
through  the  exothermic  reaction  of 
propylene,  ammonia,  and  air  in  a 
fluidized-bed  catalytic  reactor  at 
approximately  750-950  T  and  5  to  30 
psig.  The  reaction  product  is  quenched 
with  water  generating  an  absorber 
wastewater  effluent  and  an  acrylonitrile 
and  acetonitrile  product  stream.  These 
streams  are  separated  and  purified, 
generating  product  streams,  heavy  ends 
(K(n3.  K014)  and  crude  hydrogen 
cyanide.  The  acrylonitrile  bottoms  are 
usually  combined  with  the  aqueous 
effluent  from  the  quench/absorption 
section  and  then  steam  stripped.  The 
resulting  aqueous  effluent  (KOll)  is 
combined  with  the  acetonitrile 
purification  bottoms  and  typically 
disposed  via  underground  by  injection. 

Each  of  the  acrylonitrile  wastes 
contain  organics  such  as  acetonitrile, 
acrylonitrile,  acrylamide,  benzene,  ethyl 
cyanide  and  pyridine.  These  wastes 
contain  about  5000  ppm  of  cyanide  and 
nickel. 

The  Agency  recognizes  any 
technology  that  destroys  the  organics 
and  cyanide  constituents  in  the  waste  is 
an  applicable  technology  for  this 
treatability  group.  The  Agency  has 
identified  the  following  technologies  as 
applicable  technologies  for  this 
treatability  group:  incineration,  critical 
fluids,  wet  air  oxidation,  and  wet  air 
oxidation  followed  by  biological 
treatment.  The  Agency  has  also 
identified  precipitation,  filtration,  and 
stabilization  as  applicable  technologies 
for  the  metal  constituents  in  the  waste 
residues. 

i.  Determination  of  BDAT  for  the 
nonwastewaters.  The  Agency  believes 
that  each  of  the  applicable  technologies 
generate  a  nonwastewater  residue. 
Incinerators  generate  an  ash  residue 
that,  for  the  purpose  of  BD.AT,  are 
classified  as  nonwastewaters.  The 
critical  fluids  technology  generates  a 
wastewater  phase  that  may  need  further 
treatment  which  may  generate  a  solid 
residue.  Both  wet  air  oxidation  and  wet 


air  oxidation  followed  by  biological 
treatment  generate  a  solid  residue. 

The  Agency  has  tested  rotary  kiln 
incineration  and  has  examined  industry 
submitted  data  using  the  treatment 
system  of  wet  air  oxidation  and  critical 
fluids  for  this  treatability  group.  The 
Agency  believes  that  both  incineration 
and  wet  air  oxidation  are  demonstrated 
technologies  for  the  KOll,  K013,  and 
K014  nonwastewaters  treatability  group. 
The  Agency  believes  that  the  data 
submitted  on  the  critical  fluids  treatment 
system  is  not  a  demonstrated  process 
for  this  treatability  group  because  the 
treatment  data  was  for  a  bench  scale 
operation.  Therefore,  the  Agency 
believes  that  the  demonstrated  and 
available  technologies  for  treating  these 
wastes  are  incineration  and  wet  air 
oxidation. 

The  Agency  tested  rotary  kiln 
incineration  at  one  facility  that  was 
generating  in  combination  KOll.  K013, 
and  K014  wastes.  This  waste  was 
collected  from  the  bottom  of  a  surface 
impoundment.  The  Agency  has  also 
determined  that  the  treatment  train  of 
rotary  kiln  incineration  followed  by 
stabilization  as  BDAT  for  the 
nonwastewaters  residuals  achieves  a 
level  of  performance  that  represents 
treatment  by  BDAT. 

ii.  Determination  of  BDAT  for  the 
wastewaters.  As  stated  before,  each  of 
the  applicable  technologies  also 
generate  a  wastewater  residue.  The 
untreated  waste  that  was  tested  by  the 
Agency  contained  low  level  of  organics 
and  therefore  the  hazardous 
constituents  were  not  detected  in  the 
scrubber  waters.  The  Agency  did  not 
believe  that  a  technical  transfer  of  the 
scrubber  water  data  generated  from  this 
test  would  be  an  appropriate  transfer. 
The  Agency  performed  pilot  scale  tests 
for  the  treatment  of  the  KOll,  K013,  K014 
wastewaters.  The  performance  of  the 
wet  air  oxidation  system  The  Agency 
determined  that  the  wastewaters 
standards  for  this  treatability  group 
could  be  transferred  from  the  .  — 

performance  of  wet  air  oxidation 
followed  by  biological  treatment  that 
was  developed  by  the  Office  of  Water  in 
the  Effluent  Guidelines  Development 
Document  for  Effluent  Limitations  and 
Standards  for  the  Organic  Chemicals 
Plastics  and  Synthetic  Fibers  Point 
Source  Category  (40  CFR  Part  414). 

The  Agency  has  developed  treatment 
standards  for  the  wastewaters  based  on 
the  performance  of  the  treatment  train 
of  wet  air  oxidation  followed  by 
biological  treatment  for  the  wastewater. 
EPA  has  determined  that  the  treatment 
train  consisting  of  wet  air  oxidation 
followed  by  biological  treatment  is 
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BDAT  for  the  wastewaters  for  K011. 
K013,  K014. 

iii.  Reguhted  Constituents.  The 
propo«ed  regulated  constituents  and 
BDAT  treatment  standards  for  the  waste 
identified  as  KOll.  KOIS.  K014  are  listed 
in  the  table  at  the  end  of  this  section. 
The  Agency  believes  that  regulating 
these  constituents  will  ensure  that  other 
BDAT  List  constituents  will  be 
effectively  treated  by  the  technologies 
determined  to  be  BDAT. 

Treatment  standards  for  all  of  the 
organic  constituents  and  cyanides  are 
based  on  the  analyses  of  total 
constituent  concentration.  Treatment 
standards  for  metal  constituents  are 
based  on  the  TCLP  analyses  for  all  the 
waste  identified  as  non  waste  waters. 

The  Agency  is  proposing  a  total 
cyanide  treatment  standard  for  the 
nonwastewaters.  The  Agency  believes 
the  performance  of  the  treatment  system 
can  destroy  the  cyanide  constituent  to 
the  nondetectable  levels.  For  the  metal 
constituents  present  in  the  ash,  the 
Agency  believes  that  stabilization  is  an 
applicable  technology.  Recently,  the 
Agency  received  performance  data  for 
the  stabilization  of  the  metals  within  the 
incinerator  ash.  The  Agency  has  not  had 
an  opportunity  to  review  the  data  for  the 
purpose  of  this  proposal.  Preliminary 
results  indicate  that  for  the  three 
stabilization  binders  that  were  tested, 
the  performance  data  showed  that  the 
treatment  system  was  not  effective.  The 
Agency  believes  that  stabilization  is  an 
applicable  technology  for  the  metal 
within  the  waste  and  solicits  comments 
and  data  from  industry  on  the  use  of  this 
treatment  technology  for  the  metals 
within  the  waste. 

The  Agency  is  aware  that  the 
generators  of  these  waste  are  disposing 
of  the  aqueous  waste  streams  from  the 
production  by  underground  injection 
units.  These  aqueous  waste  stream  are 
considered  to  be  iOni.  KOia.  K014  due 
to  the  "derived  from"  rule.  Before  being 
disposed  in  a  deep  well  iniection  unit, 
these  waste  must  meet  the  BOAT 
treatment  standards  for  the  wastewaters 
or  be  disposed  in  a  no  migration  unit. 

BDAT  Treatment  Stanoaros  for 
K011,K013,  ANOK014 


flnbMmpis 

ConaSMM 

TojMI 

TCLPtms/ 
0 

ViimMfi 
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BOAT  TREATMENT  STANDARDS  FOR 

K011.  KOI 3.  AND  KOI 4— Continued 


Maionwfn  vof  wy  i 
Qrab  ssfnpis 


BOAT  Treatment  Standards  for 
K011.K013.ANOK014 

I] 


Itadnwn  lor  flny  linyl* 
grab  ninpw 

ConaSkwm 

TotH 

oofnposiSon 

(mg/1) 

TCU» 
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AoslonMKte 

0.14 
0.14 
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Acfyfwnifft      ,    <     < 

NIcM 

•Not 

3.  Cyanide  Wastes  Designated  as 
Either  UorP  Wastes. 

P013— Barium  cyanide       (3rd) 
P021— Calcium  cyanide        (3rd) 
P029 — Copper  cyanide        (2nd) 
P030— Soluble  cyanides  salU  (NOS) 

(1st) 
P063 — Hydrogen  cyanide       (1st) 
P074 — Nickel  cyanide        (2nd) 
POOe — Potassium  cyanide        (2nd) 
P099 — Potassium  silver  cyanide        (3rd) 
P104 — Silver  cyanide        (2nd) 
P106 — Sodium  cyanide        (2nd) 
P121 — Zinc  cyanide        (3rd) 

Today,  the  Agency  is  proposing 
numerical  treatment  standards  for  the  U 
and  P  waste  codes  listed  above.  These 
waste  codes  are  typically  generated 
from  the  metal  ftiiishing  subcategory. 
These  numerical  standards  are  directly 
transferred  from  the  proposed  BDAT 
treatment  standards  for  the  cyanide  F 
waste  codes  generated  from  the 
electroplating  and  heat  treating 
operations.  The  Agency  is  proposing 
these  niunerical  treatment  standards  in 
this  section  due  to  the  similarity  of  the  U 
and  P  waste  codes  to  these  cyanide  F 
waste  codes. 

The  Agency  has  determined  that  the 
constituents  present  in  the  U  and  P 
weete  codes  can  be  treated  to  the  same 


performance  levels  as  observed  in  the 
other  waste  for  which  EPA  has 
developed  treatment  standards.  EPA 
believes  that  transferring  treatment 
performance  for  use  in  establishing 
treatment  standards  for  untested  wastes 
is  valid  technically  in  cases  where  the 
untested  waste  are  generated  from 
similar  industries  and  similar  processes. 

These  U  and  P  cyanide  compounds 
dissociate  in  aqueous  conditions  to  form 
a  soluble  cyanide  (CN~)  species  and  a 
soluble  metallic  (or  alkalie  earth) 
species.  In  particular,  wastes  identified 
as  P030  are  listed  as  "soluble  cyanides 
salts,  not  otherwise  specified  (NOS)".  Of 
all  of  the  U  and  P  cyanide  waste  codes, 
P030  is  the  most  frequently  used  code. 
The  Agency  believes  that  the  Usting  of 
these  chemicals  as  "soluble"  infers  that 
they  will  dissociate  in  aqueous 
conditions  to  the  cyanide  ion.  All  of 
these  U  and  P  chemicals  are  typically 
used  as  components  in  either 
electroplating  or  heat  treating  baths. 

Treatment  standards  for  total 
cyanides  and  amenable  cyanides  are 
proposed  for  both  nonwastewater  and 
wastewater  forms  of  all  cyanide  U  and  P 
waste  codes.  All  of  the  proposed 
cyanide  standards  are  directly 
transferred  from  the  standards  proposed 
for  the  Metal  Finishing  Aqueous  Liquids 
treatability  group  (previously  described 
in  section  ID.  A.  &  a.  1.  of  today's  rule). 
The  proposed  treatment  standards  for 
the  metals  constituents  within  the 
particular  U  and  P  waste  are  also 
transferred  from  this  treatability  group. 
The  Agency  believes  that  the  P  wastes 
listed  above  have  similar  waste 
characteristics  as  the  Metal  Finishing 
Aqueous  Liquids  subcategory. 

Treatment  standards  have  been 
proposed  for  copper  in  wastes  identified 
as  P029  and  for  zinc  standards  in  wastes 
identified  as  P121.  In  the  final  rule  for 
the  First  Third  wastes,  the  Agency  did 
not  promulgate  standards  that  were 
proposed  for  these  two  constituents  in 
other  wastes.  This  was  primarily 
because  other  metals  were  being 
regulated  for  those  wastes.  The  Agency 
believes  that  by  regulating  the  other 
metals,  copper  and  zinc  would  be 
controlled.  However,  for  P029  and  P121, 
there  are  no  other  metals  that  the 
Agency  has  identified  as  necessarily 
present  in  P029  or  P121  wastes. 
Therefore  the  Agency  believes  that 
these  metal  constituents  should  be 
regulated  for  these  waste  codes. 
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BOAT  Treatment  Standards  for  P013, 
P021.  P029,  P030.  P063.  P074.  P098. 
P099,  P104.  P106.  AND  P121 

[NoniMstewaters] 


Maximum  ftx  any  single 
grab  sample 


Cywiides  (loW) 

Cyanidaad 

CopiMr  (P028  oi*A-— 

NM*al  (P074  onty) 

S*«r  (POee  and  P104 

only) 

Znc  (PI  21  only) 


'Noi 

BOAT  Treatment  Standards  for  P013, 
P021,  P029.  P030.  P063.  P074.  P098. 
P099.  P104.  P106.  AND  P121 

il 


MBdmum  lor  any  single  grab 

sample 

Constituent 

Tow 

compoailion 

TCU»(mg/I) 

(mg/kg) 

Cyw«dM(loliQ. 

12. 

C) 

Cyanides 

1.3 

(•) 
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Copper  (P029 
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Nickel  (P074  only).. 

0.44 

P) 

Silver  (P099  «id 

(') 

C) 

P104only). 

Zinc  (P121  only».._| 

(') 

(») 

<No( 

4.  Cyanide  Wastes  Designated  as 
D003  Reactive.  Today,  the  Agency  is  not 
proposing  BDAT  treatment  standards 
for  the  D003  waste  code.  However,  the 
Agency  is  proposing  a  strategy  for  the 
development  of  the  BDAT  treatment 
standards  for  the  cyanide  waste 
designated  as  D003.  The  Agency  is 
proposing  a  subcategory  for  D003  waste 
code  identified  as  the  0003  Reactive 
Cyanides  Subcategory.  [See  section 
IILA.lO.c.)  According  to  40  CFR  Section 
261.23(a)(5),  a  waste  can  be  identified  as 
a  D003  waste  when  it  is  a  cyanide  or 
sulfide  bearing  waste  which,  when 
exposed  to  pH  conditions  between  2  and 
12.5.  can  generate  toxic  gases,  vapors  or 
fumes  in  quantity  sufficient  to  present  a 
danger  to  human  health  or  the 
environment. 

The  Agency  is  considering  the 
proposal  of  treatment  standards  for 
nonwastewater  and  wastewater  forms 
of  D003  Reactive  Cyanides  based  on  the 
direct  transfer  of  thie  total  cyanides  and 
amenable  cyanides  treatment  standards 
of  F007.  F008.  FOOO  and  FOIL 


Information  available  to  the  Agency 
indicates  that  approximately  90%  of  the 
D003  wastes  are  generated  from  the 
electroplating  and  heat  treating 
industries.  In  addition,  commercial 
hazardous  waste  treaters  have  indicated 
that  a  high  percentage  of  the  cyanide 
wastes  received  by  their  facilities  are 
typically  identified  as  D003.  These 
wastes  are  commonly  treated  by  the 
same  treatment  technologies  that  are  the 
basis  for  the  proposed  treatment 
standards  for  the  F007.  F008,  F009  and 
Foil  wastes.  This  gives  further  support 
for  the  transfer  of  the  treatment 
standards. 

b.  Wastes  from  Chlorinated 
Aliphatics  Production. 

F024 — Wastes  including  bat  not  limited  to. 
disttliation  residues,  heavy  ends.  tars. 
and  reactor  deon^out  wastes  from  the 
production  of  chlorinated  aliphatic 
hydrocarbons,  having  caibon  content 
from  one  to  five,  utilizing  free  radical 
catalyxed  processes.  (This  listing  does 
not  include  light  ends,  spent  filters  and 
Alter  aids,  spent  dessicants,  wastewater, 
wastewater  treatment  sludges,  spent 
catalysts,  and  wastes  listed  in  281.32). 
(2nd) 

1.  Introduction.  F024  is  a  listed  waste 
that  is  generated  primarily  by  facilities 
in  the  organic  chemicals  manufacturing 
industry.  Detailed  technical  descriptions 
of  the  specific  production  processes 
generating  Ft)24  can  be  found  in  the 
background  document  for  the  listing  of 
this  waste.  The  Agency  estimates  that 
there  are  approximately  thirty  facilities 
that  manufacture  chlorinated  aliphatic 
hydrocarbons,  having  carbon  content 
from  one  to  five,  that  could  potentially 
generate  F024.  These  facilities  are 
located  in  the  South  Central  portion  of 
the  United  States.  A  brief  description  of 
the  processes  which  may  generate  the 
listed  waste  is  given  below. 

The  production  of  chlorinated 
aliphatic  hydrocarbons,  utilizing  free 
radical  catalyzed  processes,  typically 
involves  three  continuous  steps; 
chlorination  of  hydrocarbon  feedstocks 
followed  by  separation  and  purification 
of  product  streams,  and  separation  and 
purification  of  the  different  compounds 
in  the  organic  product  stream. 

Chlorocarbon  or  hydrocarbon 
feedstocks  and  a  chlorine  source  (i.e., 
molecular  chlorine)  are  fed  into  a  series 
of  chlorination  reactors.  In  these 
reactors,  the  free  radical  conversions 
are  normally  catalyzed  by  either  heat,  a 
combination  of  heat  and  ultraviolet  (UV) 
radiation,  or  chemicals,  such  as 
peroxides  and  FeCb.  The  reactions  may 
be  conducted  in  either  the  gaseous  or 
liquid  phase  The  wastes  associated 
with  the  reaction  processes,  i.e.,  reactor 
residues,  tars,  or  periodic  clean-out 


wastes  are  the  listed  waste  F024.  After 
the  chlorination  step,  the  effluent  from 
the  reactor  is  sent  to  a  filtration  unit 
where  spent  catalyst  is  removed.  Spent 
catalysts  are  not  F024  by  virtue  of  the 
listing  definition.  Following  filtration, 
the  reactor  effluent  undergoes  a  product 
separation  step  where  it  is  quenched  or 
cooled  and/or  distilled  to  separate 
crude  product  from  the  unreacted 
feedstock  as  well  as  to  prevent 
decomposition  of  the  product.  Onreacted 
feedstock  is  recycled  to  the  reactors. 
Hydrochloric  acid  is  normally  a  major 
by-product  &x)m  the  chlorination 
reactions  and  is  subject  to  recovery 
either  from  vent  gases  generated  from  ^ 
the  reactor  or  from  the  cooling/ 
quenching  step.  After  the  product 
separation  step,  the  two-phase  crude 
product  stream  may  be  sent  to  a  series 
of  washing,  neutralization,  and  drying 
units  for  separation  of  the  product 
(organic  phase)  from  the  acidic  aqueous 
phase.  Purification  and  separation  of  the 
different  compounds  in  the  organic 
product  stream  is  further  achieved  by 
distillation.  The  distillation  residues  or 
heavy  ends  from  these  distillation 
columns  are  also  the  listed  waste  F024. 

F024  wastes  generally  contain  5 
percent  water,  5  percent  chlorinated 
organic  constituents  and  90  percent 
other  noncfalorinated  organic 
constituents.  These  wastes  usually 
contain  high  levels  of  filterable  solids. 
The  technologies  that  the  Agency  has 
identified  for  ti^atment  of  these  wastes 
are  (1)  incineration  technologies, 
including  rotary  kiln  and  fiuidized  bed 
incineration,  and  (2)  solvent  extraction. 
Fiuidized  bed  incineration  or  rotary  kiln 
incineration  is  a  destruction  technology 
applicable  to  organic  bearing  wa«tps 
with  solids  concentrations  that  prevent 
use  of  liquid  injection  incineration. 
Solvent  extraction  removes  organic 
constituents  from  a  waste  by  exploiting 
the  relatively  high  solubilities  of  these 
constituents  in  a  particular  solvent. 

2.  Development  of  Standards.  For 
F024.  the  Agency  has  data 
characterizing  hazardous  constituents 
from  twenty-six  sampling  and  analysis 
activities  at  sixteen  facilities  conducted 
by  EPA's  hazardous  waste  listing 
program  and  EPA's  land  disposal 
restrictions  program.  EPA  performed   . 
BDAT  testing  using  rotary  kihi 
incineration  for  four  F024  wastes 
representing  a  broad  range  of  wastes 
which  meet  the  definition  of  F024.  Six 
sample  sets  of  analytical  data  are 
available  for  untreated  wastes  as  well 
as  treated  wastewaters  and 
nonwastewaters  from  the  rotary  kiln 
incineration  testing.  Operating  data 
collected  during  this  testing  show  that 
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the  technology  was  properly  operated: 
accordin^y,  all  of  the  above  described 
data  were  used  in  the  development  of 
BOAT  treatment  standards  for  organic 
constituents. 

EPA  does  not  have  data  that 
specifically  reflect  metals  treatment  in 
either  F024  nonwastewaters  or 
wastewaters.  However,  the  Agency  does 
have  performance  data  on  wastes  that  it 
believes  are  sufficiently  similar  to  F024 
such  that  the  level  of  performance  can 
be  transferred.  For  nonwastewaters, 
these  data  consist  of  3  treated  data 
points  for  chromium  and  nickel 
representing  the  amount  of  these  metals 
found  in  the  TCLP  leachate  following 
stabilization  treatment  of  K048/K051 
incinerator  ash  residues  at  one  facility. 
Operating  data  collected  during  this 
testing  show  that  the  technology  was 
properly  operated;  accordingly,  all  of  the 
data  were  used  in  the  development  and 
transfer  of  treatment  standards.  For 
wastewaters,  the  Agency  has  3 
untreated  and  treated  analyses  for 
chromium  and  nickel.  The  data  were 
collected  by  EPA  from  one  facility  using 
lime  and  sulfide  precipitation  followed 
by  vacuum  flltration.  Operational  data 
collected  during  this  treatment  testing 
indicate  that  the  technology  was 
properly  operated;  accordingly,  all  of  the 
data  were  used  in  the  development  and 
transfer  of  treatment  standards.  See 
Section  II1.A.5.  of  this  proposed  rule  for 
a  more  detailed  discussion  related  to  the 
transfer  of  treatment  standards  and  the 
background  document  for  this  waste 
code  for  a  discussion  of  the  justification 
of  this  transfer. 

Characterization  data  for  F024 
indicate  levels  of  lead  in 
nonwastewaters  at  treatable  quantities. 
The  Agency  is  currently  performing 
BOAT  testing  using  stabilization  of  F024 
incinerator  ash  residues.  Depending  on 
the  results  of  this  testing  and  the  level  of 
performance  achieved,  the  Agency  may 
establish  a  treatment  standard  for  lead 
in  P024  nonwastewaters  and  may  adjust 
the  nonwastewater  standards  for 
chromium  and  nickel. 

EPA  has  determined  that  for  BOAT 
List  organics  in  F024  wastes,  rotary  kiln 
incineration  achieves  a  level  of 
performance  that  represents  BOAT 
based  on  treatment  performance  data. 
The  Agency  believes,  however,  that  a 
well  designed  and  operated  fluidized 
bed  incinerator  is  an  equivalent 
technology  that  will  be  capable  of 
achieving  the  BOAT  standards. 
Accordingly,  EPA  will  use  fluidized  bed 
incineration  in  its  estimates  of  available 
treatment  capacity.  For  BDAT  List 
metals  in  the  incinerator  ash.  EPA  has 
oetermined  that  stabihzation  achieves  a 


level  of  performance  that  represents 
BDAT.  For  BDAT  List  metals  in  the 
wastewater,  EPA  has  identified 
chemical  precipitation  followed  by 
vacuum  filtration  as  BDAT. 

The  Agency  is  aware  of  four  facilities 
that  use  rotary  kiln  incineration  to  treat 
P024  wastes.  Therefore,  the  Agency 
believes  incineration  is  demonstrated  to 
treat  F024.  Incineration  followed  by 
metals  stabilization  for  the 
nonwastewater  F024  and  chemical 
precipitation  followed  by  vacuum 
nitration  for  the  wastewater  F024  are 
judged  to  be  available  to  treat  F024 
because  (1)  these  technologies  are 
commercially  available  or  can  be 
purchased  from  a  proprietor,  and  (2) 
these  technologies  provide  substantial 
reduction  of  both  organic  and  metal 
hazardous  constituents.  For  a  detailed 
description  of  the  reductions  exhibited 
by  treatment  of  these  wastes,  refer  to 
the  BDAT  background  document  for  this 
waste. 

The  proposed  regulated  constituents 
for  P024  and  the  proposed  treatment 
standards  for  wastewaters  and 
nonwastewaters  are  presented  in  the 
table  at  the  end  of  this  section.  For 
organic  constituents,  the  standards  are 
expressed  as  total  constituent 
concentration,  and  for  the  metals,  the 
standards  reflect  concentrations  in  the 
leachate  developed  by  using  the  TCLP. 

The  Agency  solicits  data  and 
information  on  the  generation,  waste 
characterization,  and  treatment  of 
leachate  and  wastewater  treatment 
residuals  as  well  as  stabilization 
treatment  of  metals  in  nonwastewater 
residuals  that  are  specifically  listed  as 
F024. 

BDAT  Treatment  Standard  for  F024 


BDAT  Treatment  Standard  for 
F024— Continued 
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c  Wastes  from  Pigment  Pwduction. 

K002 — Wastewater  treatment  sludge  from  the 

production  of  chrome  yellow  and  orange 

pigments.  (3rd) 
KOOS— Wastewater  treatment  sludge  from  the 

production  of  molylxlale  orange 

pigments.  (3rd) 
K004 — Wastewater  treatment  sludge  from  the 

production  of  zinc  yellow  pigments.  (1st) 
KQ05 — Wastewater  treatment  sludge  from  the 

production  of  chrome  green  pigments. 

(3rd) 
K006— Wastewater  treatment  sludge  from  the 

production  of  chrome  oxide  green 

pigments  (anhydrous  and  hydra  ted).  (3rd) 
K007 — Wastewater  treatment  sludge  from  the 

production  of  iron  blue  pigments.  (3rd) 
KOOe — Oven  residues  from  the  production  of 

chrome  oxide  green  pigments.  (1st) 

K(n2,  K003.  K005,  K006  and  K007  are 
all  Third  Third  Wastes  that  are  i 
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generated  from  the  production  of 
pigments.  These  wastes  were  not 
originally  scheduled  to  be  promulgated 
until  May  8.  lOgo.  However,  the  statute 
(8  3004(g])  does  not  preclude  EPA  from 
prohibiting  the  land  disposal  of  a  given 
waste  ahead  of  schedule  (and  the 
schedule  in  fi9  28&10-28ai2  itself  says 
that  wastes  will  be  evaluated  by  a  given 
date,  indicating  that  the  specified  date  is 
the  latest  time  by  which  EPA  must  act), 
and  in  fact  compels  the  Agency  to 
prohibit  the  land  disposal  of  hazardous 
wastes  as  soon  as  possible. 

In  today's  rule,  the  Agency  is 
proposing  to  revise  the  "No  Land 
Disposal  Based  on  No  Generation" 
treatment  standard  (previously 
promulgated  for  K004  and  K006 
nonwastewaters)  based  on  recent 
information  on  generation  and  recycling 
of  these  wastes.  The  Agency  is  also 
proposing  treatment  standards  for  K002, 
K003  and  KOOe  nonwastewaters  based 
on  total  recycling  and  treatment 
standards  for  K005  and  K007 
nonwastewaters  based  on  information 
indicating  cessation  of  generation. 

The  Agency  is  proposing  that  these 
"No  Land  Disposal"  treatment 
standards,  whether  based  on  recycling 
or  no  generation,  only  apply  to  K002, 
K003,  K004.  K005.  K006.  K007  and  K008 
nonwastewaters  as  generated  (i.e.,  those 
wastes  as  defined  in  the  original  listing), 
and  not  to  nonwastewater  residues  that 
may  be  potentially  generated  from 
management  of  wastes  (i.e.,  "derived- 
from"  nonwastewaters)  generated  prior 
to  promulgation  of  the  "No  Land 
Disposal"  standards. 

A  specific  illustration  of  this 
applicability  can  be  found  in  KOOe  for 
which  recycling  has  been  identified  as 
BDAT.  Leachate  from  land  disposal 
units  containing  K006  previously 
generated  also  carries  the  label  of  K006 
under  the  "derived-from"  rule.  These 
leachates  could  be  treated  for  metals 
removal  by  precipitation  and  filtration 
prior  to  disc^iarge.  The  filtered 
nonwastewater  residuals  would 
therefore  also  carry  the  code  of  K008 
according  to  "derived-from"  rule.  In  this 
case.  EPA  is  proposing  that  the 
treatment  standard  of  "No  Land 
Disposal  based  on  Recycling"  would  not 
be  applicable  to  these  nonwastewater 
forms  of  K008. 

The  Agency's  primary  rationale  for 
not  applying  the  "No  Land  Disposal" 
treatment  standards  to  these  residues 
(as  well  as  other  nonwastewaters  that 
may  be  potentially  generated  from 
future  remedial  actions)  is  the  concern 
over  the  differences  in  waste 
characteristics  of  these  residues  to  the 
nonwastewaters  as  originally  generated. 
The  basis  of  the  "No  Land  Disposal 


Based  on  Recycling"  for  KOOe  was  based 
on  the  characteristics  of  the  waste  as 
generated.  The  Agency  believes  that  it  is 
highly  likely  that  at  least  some  portion 
of  these  "derived-from"  K008 
nonwastewaters  may  contain  a 
sufficient  quantity  of  impurities  that 
would  render  it  unsuitable  for  recycling. 

Further,  where  the  standard  is  "No 
Land  Disposal  Based  on  No  Generation" 
for  these  wastes,  it  is  obvious  that  if  a 
"derived-from"  nonwastewater  is 
indeed  generated,  the  basis  for  the 
applicability  of  the  standard  to  that 
particular  waste  is  no  longer 
substantiated.  Since  the  Agency 
anticipates  that  either  of  these  scenarios 
have  a  reasonable  potential  for 
occurring  for  K002,  K003,  K004,  K005, 
K006,  K007,  and  K008  nonwastewaters, 
the  Agency  is  proposing  that  the  "No 
Land  Disposal"  standards  do  not  apply 
to  "derived-from"  nonwastewaters. 
However,  the  Agency  is  specifically 
soliciting  comment  on  the  need  for  the 
development  of  treatment  standards  for 
K002,  K003,  K004,  K005,  K006.  K007.  and 
K008  "derived-from"  nonwastewaters. 
The  Agency  must  promulgate  treatment 
standards  for  all  remaining  wastes  by 
May  8, 1990,  including  these 
nonwastewater  residues  generated  from 
the  previous  management  of  listed 
wastes. 

The  Agency  has  identified  some 
facilities  that  are  manufacturing  the 
pigments  associated  with  these  listings 
but  are  not  generating  the  listed  wastes 
per  se  (most  of  the  wastes  are 
wastewater  treatment  residuals).  EPA 
believes  that  this  may  be  a  result  of 
source  reduction  techniques  that  result 
in  comphance  with  the  Clean  Water  Act 
without  reliance  on  wastewater 
treatment  that  would  generate  the  listed 
wastes.  These  wastewaters,  while  not 
the  listed  wastes,  may  be  regulated  as 
hazardous  provided  tfiey  exceed  the  EP 
Toxic  metal  limits  or  otherwise  exhibit  a 
characteristic  of  a  hazardous  waste  and 
are  managed  outside  exempt 
wastewater  treatment  tanks.  EPA  must 
establish  treatment  standards  for  all 
characteristic  wastes  by  May  8, 1990.  A 
discussion  of  EPA's  strategy  for 
estabUshing  treatment  standards  for 
characteristic  wastes  can  be  found  in 
later  sections  of  this  preamble. 

1.  Nonwastewaters.  A  treatment 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  for  K004 
nonwastewaters  and  K006 
nonwastewaters  was  promulgated  with 
the  First  Third  wastes  on  August  a  1988. 
During  the  current  investigation  of  the 
other  wastes  from  pigment  production, 
the  Agency  has  obtained  information 
indicating  that  there  are  facilities  that 
are  manufacturing  both  zinc  yellow  and 


chrome  green  oxide  pigments.  Further, 
this  information  indicates  that  the  oven 
residues  (K008)  generated  in  the 
production  of  dirome  oxide  green 
pigments  are  being  generated  but  are 
being  totally  recycled.  Similarly,  the 
facilities  whidi  reported  producing  zinc 
yellow  at  the  beginning  of  1968  are  not 
land  disposing  of  any  K004  wastes.  One 
facility  does  not  treat  its  process 
wastewaters  and  does  not  generate 
K004.  Another  facility  is  totally 
recycling  all  of  its  wastewater  treatment 
residuals,  including  K004.  To  date.  EPA 
has  received  no  written  comments  on 
the  treatment  standard  of  "No  Land 
Disposal  Based  on  No  Generation"  for 
either  KOOB  or  K004.  Presumably,  this  is 
because  generators  were  not  concerned 
over  the  need  to  land  dispose  this 
material  EPA's  databases  confirm  this, 
in  that  no  K004  or  KOOB  wastes  were 
reported  land  disposed  in  1986. 
However,  since  the  information 
obtained  by  the  Agency  refutes  the 
basis  for  the  standard  and  for  die  sake 
of  clarification,  EPAis  today  proposing 
to  revise  the  treatment  standard  of  "No 
Land  Disposal  Based  on  No  Generation" 
for  K004  and  KOOB  nonwastewaters  to 
"No  Land  Disposal  Based  ooTotal 
Recycling". 

The  information  obtained  by  the 
Agency  indicates  that  chrome  yellow 
and  orange,  moljrbdate  orange,  and 
chrome  oxide  green  pigments  are 
manufactured  by  a  varying  number  of 
facilities.  Wastewater  treatment 
residuals  from  these  facilities,  if 
generated,  would  correspond  to  K002, 
K003.  and  K006,  respectively.  Of  the 
facilities  known  to  generate  these 
wastes,  one  facility  currentiy  generates 
a  wastewater  treatment  sludge  that  is  a 
mixture  of  these  wastes.  The  facility 
sometimes  sells  this  mixture  as  is,  mixes 
it  with  other  pigments  and  then  sells  it 
or  recycles  it  back  to  the  production 
process.  The  other  facility  currently 
treats  its  process  wastewaters  using 
lead  compounds  as  precipitating  agents, 
and  ships  the  generated  sludges  to  a 
secondary  lead  smelting  facility  for 
metals  recovery.  The  Agency  finds  no 
reason  that  these  types  of  recycling 
and/or  recovery  techniques  cannot  be 
used  on  all  K002,  K003.  and  K006 
nonwastewaters.  Therefore,  the  Agency 
is  proposing  a  treatment  standard  of 
"No  Land  Disposal  Based  on  Total 
Recycling". 

Based  on  conversations  with 
representatives  of  manufacturers  of 
inorganic  pigments  and  responses  to 
EPA's  S  3007  questionnaires,  the  Agency 
believes  that  the  last  company 
producing  duome  green  and  iron  blue 
pigments  (corresponding  to  K005  and 
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K007  wastes),  shut  down  production  in 
1967.  Based  on  this  information,  the 
Agency  is  today  proposing  a  treatment 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  for  K005  and  K007 
nonwastewaters. 

2.  Wastewaters.  The  Agency  is  not 
proposing  treatment  standards  for  the 
wastewater  forms  of  K004  or  KOOe.  Since 
these  wastewaters  were  First  Third 
wastes,  their  land  disposal  is  restricted 
by  the  "soft  hammer"  provisions.  At  this 
time,  the  Agency  is  not  proposing 
treatment  standards  for  the  wastewater 
forms  of  K002.  K003.  K005.  K006  or  K007 
wastes.  The  Agency  may  develop  such 
treatment  standards  prior  to  May  8, 
1990.  if  there  is  an  identified  need  for 
such  standards  (i.e.  if  wastewater  forms 
of  the  listed  waste  are  proven  to  be 
generated).  Wastewater  forms  of  these 
wastes  are  expected  to  be  generated 
from  only  a  few  sources.  Leachate 
collected  from  landfills  and  other  land 
disposal  units  that  contain  previously 
disposed  K002,  K003.  K005,  K006  or  K007 
nonwastewaters  carries  the  listing  of 
that  particular  hazardous  waste.  The 
Agency  is  currently  evaluating  the 
possibility  of  transferring  treatment 
performance  data  from  wastes  having 
similar  physical  and  chemical 
characteristics  that  are  beheved  to 
alTect  treatment  performance.  The 
Agency  has  identified  several  sources  of 
chromium  reduction,  cyanide 
destruction,  and  metals  precipitation/ 
stabilization  performance  data  which 
may  be  applicable. 

If  nonwastewater  residuals  are 
generated  from  treatment  of  these 
wastewaters,  the  residuals  would  also 
be  considered  to  be  the  Hsted  wastes, 
based  on  the  derived-from  rule,  and 
would  be  required  to  meet  the  treatment 
standards  for  nonwastewaters. 
Currently.  EPA  is  proceeding  with 
proposing  to  establish  treatment 
standards  of  "No  Land  Disposal"  for 
K002.  K003.  K005.  K006  or  K007 
nonwastewaters.  However,  as  an 
option,  it  may  decide  to  promulgate 
numerical  standards  based  on  a  transfer 
of  the  nonwastewater  standards  from 
wastes  with  similar  chemical  and 
physical  characteristics.  This  decision 
will  be  based  on  the  perceived  need  for 
establishing  numerical  treatment 
standards  for  residuals  from  the 
treatment  of  leachate. 

The  Agency  solicits  data  and 
information  on  the  generation,  waste 
characterization,  and  treatment  of 
leachate  and  wastewater  treatment 
residuals  that  are  specifically  listed  as 
K002.  K003,  KOOS,  K006  or  K007  wastes. 


BOAT  Treatment  Standard  for  K004  and  KOOe 
(Nonwastewatera) 

NO  LAND  DISPOSAL  BASED  ON 
RECYCUNG 

BDAT  Treatment  Standard  for  K002.  K003 
and  K006  (Nonwastewaters) 

NO  LAND  DISPOSAL  BASED  ON 
RECYCLING 

BDAT  Treatment  Standard  for  KOOS  and  K007 
(Nonwastewaters) 

NO  LAND  DISPOSAL  BASED  ON  NO 
GENERATION 


d.  Wastes  from  Acetaldehyde 
Production. 

K009 — Distillation  bottoms  from  the 

production  of  acetaldehyde  from 

ethylene.       (2nd) 
KOlO— Distillation  side  cuts  from  the 

production  of  acetaldehyde  from 

ethylene.       (2nd) 

1.  Introduction.  K(X)9  and  KOlO  are 
listed  wastes  that  are  generated 
primarily  by  facilities  in  the  organic 
chemicals  manufacturing  industry. 
Detailed  technical  descriptions  of  the 
specific  production  processes  generating 
these  wastes  can  be  found  in  the 
background  document  for  the  listing  of 
these  wastes.  The  Agency  estimates  that 
there  are  two  domestic  facilities  that 
produce  acetaldehyde  from  ethylene 
and  could  potentially  generate  the  K009 
and  KOlO  wastes.  These  facilities  are 
located  in  the  Southern  part  of  the 
United  States. 

The  manufacturing  process  of 
acetaldehyde,  as  practiced  in  the  United 
States,  is  the  liquid  phase  oxidation  of 
ethylene  developed  by  Wacker-Chemie 
and  Hoechst.  One  facility  reports  using 
100%  pure  ethylene  and  the  other  a 
mixture  of  90%  ethylene  and  10% 
ethanol.  Ethylene  is  catalytically 
oxidized  with  air  in  dilute  hydrochloric 
acid  solution  containing  the  chlorides  of 
palladium  (Pd)  and  copper  (Cu)  in  a 
tubular  reactor.  The  reaction  products 
are  flash  evaporated  and  the  product 
acetaldehyde  passes  overhead  to  the 
crude  distillation  column.  The  aqueous 
bottoms  go  to  a  reactor  where  the  Pd 
catalyst  is  regenerated  and  recycled  to 
the  acetaldehyde  reactor.  The  overhead 
from  the  crude  distillation  column  is 
condensed:  unreacted  ethylene  and  light 
hydrocarbons  (including  a  small  amount 
of  acetaldehyde)  are  vented.  The  crude 
acetaldehyde  from  the  bottom  of  this 
column  then  goes  to  final  distillation. 
This  crude  distillation  column  yields 
two  wastes:  the  bottoms  and  the  side 


cuts.  The  distillation  bottoms  (discharge 
wastewaters)  containing  high-boiling 
organic  impurities  leaves  the  still  bottom 
which  form  the  listed  waste  K009.  The 
side  cut  stream  consist  of  higher  boiling 
organic  and  chlorinated  organics  is 
removed  as  a  side  stream  higher  up  the 
column  which  form  the  listed  waste 
KOlO. 

2.  Development  of  Treatment 
Standards.  For  waste  codes  K009  and 
KOlO,  a  careful  review  of  waste 
generation,  waste  management 
practices,  and  waste  characterization 
data  was  conducted  to  determine 
whether  these  waste  codes  could  be 
combined  into  one  or  more  waste 
treatability  groups.  Based  on  this 
review,  K009  and  KOlO  were  established 
as  two  separate  waste  treatability 
groups. 

Although  these  wastes  are  generated 
by  similar  processes  the  EPA  has  data 
showing  that  K009  wastes  are  typically 
less  than  one  percent  total  organic 
carbon  (TOC)  and  less  than  one  percent 
total  suspended  solids  (TSS)  and 
therefore,  as  originally  generated,  are 
classified  as  wastewaters  for  the 
purpose  of  establishing  BDAT.  In 
contrast  EPA  has  received  data 
showing  that  KOlO  wastes  are  typically 
over  one  percent  TOC  and  therefore,  as 
originally  generated,  are  classified  as 
nonwastewaters.  Residuals  generated 
from  the  treatment  of  either  K009  or 
KOlO  would  then  be  classified  as 
wastewaters  or  nonwastewaters, 
depending  on  their  appropriate 
characteristics  of  TOC  and  TSS. 
Although  these  wastes  represent  two 
different  treatability  groups,  they  are 
presented  in  this  section  because  they 
are  generated  by  the  same  industry.  In 
addition,  these  wastes  contain  similar 
constituents  and  in  relatively  similar 
concentrations,  the  standards  that  EPA 
is  proposing  for  K009  wastewaters  are 
identical  to  those  proposed  for 
wastewaters  derived  from  the  treatment 
of  KOlO  nonwastewaters  (and  vice 
versa). 

i.  Wastewaters.  K009  contains 
treatable  concentrations  of  BDAT  list 
organics.  such  as,  acrolein,  acrylonitrile. 
benzene,  chloroform,  1,1-dichloroethane, 
2.4-dinitrophenol,  ethyl  acetate,  ethyl 
methacrylate,  methylene  chloride, 
methyl  chloride,  and  toluene.  Non-BDAT 
organic  constituents  present  at  treatable 
concentrations  include  formaldehyde, 
acetyl  chloride,  chloral,  paraldehyde. 
chloroacetaldehyde,  and  acetic  acid. 
BDAT  metals  present  in  the  waste  at 
low  concentration  include  chromium 
(total),  mercury,  and  lead. 

EPA  has  identified  the  following 
technologies  as  potentially  applicable 
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for  treatment  of  the  K009  treatability 
group:  (1)  hydrolysis  followed  by 
biological  treatment,  followed  by 
incineration  of  biomass;  (2)  hydrolysis 
followed  by  either  carbon  adsorption  or 
steam  stripping,  followed  by 
incineration:  (3)  biological  treatment  in 
combination  with  either  steam  stripping 
or  activated  carbon:  (4)  steam  stripping 
followed  by  carbon  adsorption;  and  (5) 
wet  air  oxidation  followed  by  biological 
treatment.  Also.  EPA  has  identified  the 
following  technologies  as  potentially 
applicable  for  treatment  of  the  KOlO 
treatability  group:  (1)  incineration,  (2) 
fuel  substitution.  (3)  solvent  extraction 
followed  by  recovery  or  incineration  of 
the  contaminated  solvent,  and  (4) 
recycle  or  reuse. 

The  technologies  EPA  has  identified 
as  an  applicable  treatment  for  the 
treatability  group  of  K009  are  believed 
to  be  capable  of  removing, 
concentrating,  and/or  destroying  the 
organic  hazardous  constituents  present 
in  these  wastes.  For  example,  biological 
treatment  hydrolysis,  and  wet  air 
oxidation  are  technologies  known  to 
treat  wastewaters  having  relatively  low 
concentrations  of  hazardous  organic 
constituents.  But  these  technologies, 
alone,  are  not  candidates  for  M)AT 
because  the  treated  residuals  typically 
need  to  undergo  further  treatment  sud) 
as  incineration  prior  to  disposal.  For 
instance,  a  carbon  adsorption  column  or 
a  steam  stripping  may  be  used  to 
remove  hazardous  organic  constituents 
present  in  the  treated  wastewater 
effluents  from  these  technologies. 
Typically,  the  presence  of  hazardous 
organic  constituents  in  these 
technologies'  treated  effluents  are  a 
direct  result  of  untreated  constituents  or 
undesirable  reaction  products.  Detailed 
information  regarding  these 
technologies'  applicability  to  treatment 
of  hazardous  organic  wastewaters  can 
be  found  in  the  Guidance  Document  of 
Applicable  Technologies  for  Listed 
Hazardous  Wastes. 

The  Agency  has  determined  that  out 
of  two  facilities  generating  the  K009 
wastes  there  is  one  facihty  currently 
treating  these  wastes  via  a  proprietary 
hydrolysis  process  followed  by 
biological  treatment  followed  by  rotary 
kiln  incineration  of  biomass.  The 
Agency  has  determined  that  out  of  two 
facilities  generating  the  KOlO  wastes 
there  is  one  facility  currently  treating 
these  wastes  via  recycling.  The  facility 
recycling  KOlO  wastes  manages  residues 
from  recycling  KOlO  as  described  above 
for  K009.  The  Agency  has  determined 
that  the  other  facility  disposes  of  K009 
and  KOlO  wastes  via  underground 
injection  wells. 


A  facility  treating  K009  wastewaters 
via  a  proprietary  hydrolysis  process 
submitted  data  on  the  treatment  of  K009 
wastewaters.  The  Agency  believes  that 
hydrolysis  alone  is  not  a  candidate  for 
BDAT  because  the  technology  leaves 
behind  significant  amounts  of  hazardous 
organic  constituents  that  require  further 
treatment  prior  to  disposal.  This  facility 
has  informed  the  Agency  that  it  intends 
to  re-submit  data  pertinent  to  its 
hydrolysis  process  and  other  treatment 
trains  applicable  to  K009  and  KOlO 
wastes.  These  data  are  expected  to  be 
available  during  the  comment  period  of 
this  rule. 

EPA's  Office  of  Water  (OW) 
performance  data  supporting  the 
development  of  rules  for  the  Organic 
Chemicals,  Plastic  and  Sjmthetic  Fibers 
(OCPSF)  industries  was  reviewed  for 
possible  application  to  K009  and  KOlO. 
EPA  determined  that  K009  and  KOlO 
wastewaters  are  already  regulated,  in 
part  under  OCPSF  final  rules  applicable 
to  the  Commodity  Otogenic  Chemicals 
(COC)  industry  subcategory  (see  40  CFR 
Part  414,  Subpart  F,  SS  414.60-414.66). 
Additional  relevant  BAT  limitations  can 
be  found  in  40  CFR  Part  414,  Subparts  I 
and ).  BAT  limitations  were  based  on 
the  treatment  of  wastewaters  similar  to 
K009  and  KOlO  wastewaters.  Further, 
each  of  the  technologies  or  combination 
of  technologies  used  in  the  BAT 
limitations  are  considered  BDAT  for 
K009  and  KOlO  wastewaters  because 
these  technologies  were  demonstrated 
for  wastewaters  similar  to  K009  and 
KOlO  wastewaters.  Therefore,  EPA  is 
numerical  treatment  standards  for  the 
organic  constituents  in  K009  and  KOlO 
based  on  a  transfer  of  a  portion  of  the 
treatment  performance  data  contained 
in  the  Office  of  Water  OCPSF  database. 

The  BAT  effluent  limitations  are 
based  on  priority  pollutant  data  and 
data  from  other  industry  plants  with 
well-designed  and  well-operated  BAT 
modeb.  'The  concentration-based  BAT 
effluent  limitations  hinge  on  the 
performance  of  the  end-of-pipe  I 

treatment  component  (biological 
treatment  for  the  end-of-pipe  biological 
treatment  subcategory  and  physical/ 
chemical  treatment  for  the  non-end-of- 
pipe  treatment  subcategory)  plus  in- 
plant  pretreatment  technologies  that 
remove  pollutants  prior  to  discharge  to 
the  end-of-pipe  treatment  system.  The 
pretreatment  technologies  include  steam 
stripping,  activated  carbon,  hydroxide 
precipitation  for  metals,  alkaline 
chlorination  for  cyanide,  and  in-plant 
biological  treatment.  The  Agency 
believes  these  technologies  represent 
BDAT  candidates  for  treatment  of  the 
BDAT  list  hazardous  organic 


constituents  present  in  the  K009  and 
KOlO  wastewaters  because  these 
technologies  were  determined  to  be 
well-designed  and  well-operated, 
substantially  reduce  the  amount  of 
organics.  and  these  technologies  are 
conunercially  available.  In  addition. 
EPA  does  not  believe  that  the 
requirement  that  BAT  be  economically 
achievable  would  result  in  a  different 
technology  selection,  in  this  case,  under 
the  criteria  established  few  BDAT  under 
HSWA. 

OW  determined  that  these  BAT 
limitations  are  applicable  to  K009  and 
KOlO  wastewaters,  one  of  the  industrial 
process  wastewaters  that  was  sampled 
as  part  of  OW  efforts  to  characterize 
and  to  subcategorize  OCP^  industries. 
Therefore,  EPA  is  proposing  to  transfer 
some  of  these  BAT  effluent  limitations 
as  BDAT  standards  for  K009  and  KOlO 
wastewaters. 

The  Agency  is  currently  evaluating 
the  validity  and  reliability  of  available 
analytical  methods  being  employed  to 
characterize  some  of  the  non-BDAT  List 
organic  constituents  present  in  K009  and 
KOlO  wastes.  The  Agency  is  also 
evaluating  the  possibility  of  establishing 
a  method,  parameter,  or  constituent  that 
could  be  used  as  either  a  surrogate  or 
indicator  of  treatment  of  these  non- 
BDAT  List  organics.  Potential 
parameters  under  consideration  are 
BOD,  COD,  TOC  total  volatile  content 
total  semivolatile  content,  and  total 
dUorine  content  The  Agency  does  not 
expect  these  non-BDAT  constituents  to 
interfere  or  behave  differently  from  the 
BDAT  list  constituents  identified  as 
constituents  candidate  for  regulation  in 
K009  wastewaters.  However,  the 
Agency  solicits  information  that  can 
substantiate  the  likelihood  of  these 
constituents  to  behave  differently  or  to 
interfere  with  the  treatment  of  other 
BDAT  List  organic  constituents.  If  such 
data  become  available,  the  Agency  may 
need  either  to  defer  regulation  on  these 
non-BDAT  List  constituents  to  a  later 
date  or  to  set  additional  requirements 
for  K009  wastes. 

If  the  reliability  and  validity  of 
analytical  methods  cannot  be 
determined  prior  to  promulgation  or 
1990,  the  Agency  would  be  unable  to 
develop  numerical  treatment  standards 
for  these  non-BDAT  List  constituents. 
Similarly,  if  the  Agency  fails  to  identify 
a  surrogate  parameter  or  indicator 
constituent  that  would  account  for  either 
the  destruction  or  removal  of  these  non- 
BDAT  list  organic  constituents,  the 
Agency  would  be  unable  to  set  a 
surrogate  parameter  or  indicator 
constituent  that  would  indicate  that 
treatment  of  these  organic  constituents 
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has  been  accomplished.  As  a  result,  the 
Agency  may  consider  amending,  at  a 
later  date,  treatment  standards 
established  for  the  K009  to  include  a 
method  of  treatment  such  as  either 
carbon  adsorption  or  steam  stripping  of 
K009  wastewaters  prior  to  land  disposal. 

In  summary,  the  Agency  is  proposing 
treatment  standards  for  K009  and  KOlO 
wastewaters  based  on  the  performance 
data  that  was  used  to  support  the 
OCPSF  BAT  effluent  limitations 
applicable  to  COC  industry  subcategory. 
EJPA  has  determined  that  treatment  of 
K009  and  KOlO  wastewaters  in  well 
designed  and  well  operated  biological 
treatment  units,  steam  stripping  units, 
and/or  steam  stripping  followed  by 
biological  treatment  units  represents 
BOAT  for  wastewaters  forms  of  K009 
and  KOlO.  The  regulated  constituents, 
the  treatment  standards,  and  the 
treatment  trains  applicable  to  hazardous 
constituents  in  K009  and  KOlO 
wastewaters  are  listed  at  the  end  of  this 
section. 

ii.  Nonwaatewaters.  KOlO  contains  a 
total  concentration  of  chlorinated 
organic  compounds  of  approximately  20 
ppm.  Those  chlorinated  organics  and 
other  organics  appear  to  be  identical  to 
those  identified  in  K009.  However,  KOlO 
has  slightly  higher  concentrations  of  the 
chlorinated  organic  and  the  other 
organics.  BOAT  metals  present  in  the 
waste  above  detection  levels  are 
chromium  (total)  and  lead  KOlO  has  a 
heat  content  of  approximately  1,660 
BTU/lb.  KOlO  wastes  as  typically 
generated  are  in  excess  of  one  percent 
TOC  and  are  classified  as 
non wastewaters.  Therefore,  based  on 
waste  generation  and  waste 
characteristics,  KOlO  wastes  are 
nonwastewaters  and  have  been  placed 
in  a  separate  waste  treatability  group 
from  KOOO  wastes. 

One  of  the  facilities  submitting  data 
has  claimed  that  its  KOlO  wastes  are 
beneHcially  reused.  Also,  the  facility 
reported  that  the  recycling  of  KOlO 
wastes  results  in  a  waste  stream  that  is 
classified  as  a  wastewater  (i.e., 
containing  <1%  TSS  and  <1%  TOC). 
Based  on  the  information  submitted  by 
this  facility,  the  Agency  believes  that 
this  facility  recycling  of  KOlO  wastes  is  a 
legitimate  recycling  practice  that  by  no 
means  should  be  interpreted  as  either 
evaporation  or  dilution  of  the  restricted 
wastes  in  order  to  avoid  regulation. 

The  technologies  EPA  has  identified 
as  an  applicable  treatment  for  the 
treatability  group  of  KOlO  are  believed 
to  be  capable  of  removing, 
concentrating,  and/or  destroying  the 
organic  hazardous  constituents  present 


in  these  wastes.  EPA  has  identified 
incineration  as  a  potential  demonstrated 
treatment  technology  for  organic 
hazardous  constituents  in  KOlO.  Fuel 
substitution  involves  the  use  of 
combustible  organic  wastes  as 
substitutes  for  conventional  fuels 
burned  in  high  temperature  industrial 
processes.  In  order  for  a  waste  to  be  a 
good  candidate  for  a  fuel  substitute,  the 
waste  must  have  a  reasonable  high 
concentration  of  organic  chemicals  with 
sufficient  heat  content  (BTU  per  pound). 
Also,  it  must  have  a  relatively  low 
concentration  of  noncombustible 
materials  such  as  ash,  water,  metals, 
and  chlorine.  The  Agency  believes  that 
burning  of  KOlO  wastes  in  a  well 
designed  and  well  operated  high 
temperature  industrial  boiler  or  kiln 
attains  the  performance  achievable  by 
other  thermal  destruction  units  such  as  a 
fluidized  bed,  rotary  kiln,  and  liquid 
injection  incinerators. 

The  burning  of  KOlO  may  result  in 
incineration/fuel  substitution  scrubber 
waters.  Ashes  from  the  burning  of  KOlO 
are  not  generated  due  to  typical  low  ash 
contents.  However,  nonwastewater 
forms  of  KOlO,  after  incineration,  may 
result  from  the  treatment  or  filtration  of 
the  scrubber  waters.  Scrubber  waters 
may  need  additional  treatment  prior  to 
disposal  in  order  to  remove  metals. 
Detailed  information  regarding  these 
technologies  appUcability  to  treatment 
of  hazardous  organic  nonwastewaters 
can  be  found  in  the  Guidance  Document 
of  Applicable  Technologies  for  Listed 
Hazardous  Wastes. 

The  Agency  has  been  unable  to 
identify  any  facility  using  solvent 
extraction,  prior  to  disposal  or  reuse,  for 
treatment  of  KOlO  or  wastes  judged  to 
be  similar.  However,  the  Agency 
believes  this  technology  may  be 
technically  capable  of  recovery  of 
valuable  constituents  from  KOlO  prior  to 
disposal.  At  least  one  facility  reported 
recycling  of  KOlO  wastes  and  residues 
from  these  practice  are  reported  to  be 
co-treated  with  KOOO  wastes. 

The  Agency  has  data  from  rotary  kiln 
incineration  of  K019  wastes  which  the 
Agency  intends  to  propose  to  transfer  as 
treatment  standards  for  K009  and  KOlO 
nonwastewaters.  Characterization  data 
for  K019  wastes  show  that  KOlO  wastes 
have  similar  chlorinated  organic 
hazardous  constituents  to  those  present 
in  KOlO  nonwastewaters.  The  Agency 
believes  that  K019  is  a  waste  more 
difficult  to  treat  than  KOlO  because  KOlO 
show  higher  concentrations  of  those 
chlorinated  organic  hazardous 
constituents  found  to  be  similar  or  more 
difficult  to  treat. 

The  Agency  concluded  that  rotary  kiln 


incineration  of  K019  wastes  represented 
BOAT  because  the  technology  provided 
the  best  available  treatment  for  KOlO 
wastes.  The  Agency  believes  that  is 
technically  feasible  to  transfer  the 
numerical  treatment  standards 
established  for  KOlO  to  KOOO  and  KOlO 
nonwastewaters.  Therefore,  EPA  is 
proposing  numerical  treatment 
standards  for  KOlO  nonwastewaters 
based  on  the  performance  of  rotary  kiln 
incineration  for  K019  wastes.  Because 
K009  nonwastewaters  are  expected  to 
contain  similar  hazardous  organic 
constituents  to  those  sho%vn  in  KOlO 
nonwastewaters.  EPA  is  proposing  that 
K009  nonwastewaters  meet  the  same 
numerical  treatment  standards  we  are         . 
proposing  today  for  KOlO  I 

nonwastewaters.  Detailed  information 
of  the  Agency's  rationale  for  selecting 
organics  as  constituents  proposed  for  .       i 
regulation  is  provided  in  the  Proposed        ■ 
BDA  T  Background  Development  .  I 

Document  for  K009  and  KOW  Wastes. 

EPA  has  determined  that  incineration 
in  a  rotary  kiln  will  achieve  a  level  of 
performance  that  represent  BDAT  for 
nonwastewater  forms  of  K009  and  KOlO 
wastes.  The  regulated  constituents  and 
the  treatment  standards  for 
nonwastewaters  are  listed  at  the  end  of 
this  section. 

BOAT  Treatment  Standards  for  K009 
AND  KOlO 
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BOAT  Treatment  Standards  for  K009 
AND  KOlO 
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Treatment  Trains  for  K009  and  KOlO 
Wastewaters 


AoroWn  .»».«.„ 


1.1- 
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Tachnotogy 
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standwdTtwy  ara  not  raturatt  to  be 
ig  the  fraatmant  ttandarda.) 


e.  Wastes  from  the  Production  of 
Ethylene  Dichloride  and  Nitrobenzene. 

KO10 — Heavy  ends  from  the  distiUation  of 
ethylene  dichloride  in  ethylene 
dichloride  production.  (2nd) 

K02S — Wastewaters  generated  from 

managing  distillation  bottoms  from  the 
production  of  nitrobenzene  by  the 
nitration  of  benzette.  (2nd) 

K019  and  K02S  wastes  were  originally 
scheduled  to  be  examined  as  part  of  the 
Second  Third  wastes.  Numerical 
treatment  standards,  based  on  the 
performance  of  incineration  in  a  rotary 
kiln,  for  the  wastewater  and 
nonwastewater  forms  of  K019  were 
proposed  with  the  First  Third  wastes 
and  promulgated  on  August  8. 1988.  In 
addition,  a  treatment  standard  of  "No 
Land  Disposal  Based  on  No  Generation" 
for  nonwastewater  forms  of  K025  was 
also  proposed  and  promulgated  with  the 
First  Third  wastes.  A  treatment 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  for  wastewater  forms  of 
K025  was  also  proposed  with  the  First 
Third  wastes,  but  was  not  promulgated 
because  the  Agency  determined  that 
K02S  wastewaters  could  be  generated  as 
leachate  from  previously  land  disposed 
K025  nonwastewaters  (i.e..  the  basis  of 
the  standard,  "no  generation"  of 
wastewaters,  was  not  valid). 

While  EPA  did  not  promulgate 
treatment  standards  for  the  K025 
wastewaters  on  August  8. 1988.  the  "soft 
hammer"  provisions  did  not  apply 
because  K025  wastes  were  originally 
scheduled  with  the  Second  Third 
wastes.  Since  the  Agency  is  not 
proposing  treatment  standards  for  these 
wastewaters  in  today's  rule  and  will  not 
be  able  to  promulgate  any  for  them  by 
the  statutory  deadline,  land  disposal  of 
K025  wastewaters  will  now  be 
restricted  according  to  the  "soft 
hammer"  provisions  in  §  268.8. 

EPA  is  presenting  this  information  in 
today's  preamble,  as  a  matter  of 
convenience,  in  order  to  show  all 
existing  and  proposed  treatment 
standards  for  the  Second  Third  wastes. 
EPA  is  not  reopening  the  comment 
period  on  the  promulgated  numerical 


treatment  standards  for  K019  wastes  or 
on  the  promulgated  "No  Land  Disposal 
Based  on  No  Generation"  fo*  K025 
nonwastewater.  The  Agency  has  I 

established  variance  procedures  for 
those  facilities  that  must  land  dispose 
these  wastes  and  cannot  meet  the 
promulgated  treatment  standards.  These 
variance  procediues  are  outlined  in  40 
CPR  268.44. 

f.  Wastes  from  Phthalic  Anhydride 
Production.     -  '  .  | 

K02»— Distillation  Kght  ends  from  the 

production  of  phthalic  anhydride  from 

naphthalene.  (3rd) 
K083— Oiatillation  light  ends  from  the  ' 

production  of  phthalic  anhydride  from 

ortho- xylene.  {3rd) 
K094 — Distillation  bottoms  from  the 

production  of  phthalic  anhydride  from 

ortho-xylene.  (3rd) 

K023.  K093  and  K094  are  all  Third 
Third  Wastes  that  are  generated  from 
the  production  of  phthalic  anhydride. 
These  wastes  were  not  originally 
scheduled  to  be  promulgated  until  May 
8, 1990.  However,  the  statute  does  not 
preclude  EPA  from  prohibiting  the  land 
disposal  of  any  given  waste  ahead  of 
schedule  and  in  fact  compels  the 
Agency  to  prohibit  the  land  disposal  of 
hazardous  wastes  as  soon  as  possible. 

The  Agency  has  data  on  the 
incineration  of  K024  nonwastewaters 
(distillation  bottoms  from  the  production 
of  phthalic  anhydride  from  naphthalene) 
that  also  contain  phthalic  anhydride. 
Treatment  standards  for  K024 
wastewaters  and  nonwastewaters  were 
promulgated  with  the  First  Third  wastes 
on  August  8, 1988.  These  standards  were 
based  on  the  performance  of 
incineration  of  K024  nonwastewaters  in 
a  rotary  kiln  and  the  concentrations  of 
hazardous  constituents  found  in  the  ash 
and  scrubber  water  residuals.  In  today's 
rule,  the  Agency  is  proposing  to  directly 
transfer  these  treatment  standards  to 
K023,  K093  and  K094. 

The  Agency  has  determined  that  the 
treatment  standards  for  K024  may  be 
transferred  to  these  wastes  because:  (1) 
All  of  these  wastes  are  generated  from 
the  production  of  phthalic  anhydride:  (2) 
All  of  these  wastes  appear  to  contain 
similar  concentrations  of  phthalic 
anhydride,  high  BTU  content,  and  low 
concentrations  of  BDAT  metals;  (3) 
Distillation  residues  generated  from 
production  processes  using  naphthalene 
(corresponding  to  K023  and  K024 
wastes)  are  expected  to  contain  higher 
concentrations  of  less  volatile 
constituents  than  the  distillation 
residues  generated  from  production 
processes  using  oriho-xylene 
(corresponding  to  K093  and  K094 
wastes).  Since  the  constituents  in  K023 


and  K024  are  less  volatile,  they  are  also 
less  easily  vaporized  in  a  rotary  kiln  and 
subsequently  destroyed:  and  (4) 
Distillation  bottoms  (K024)  are  expected 
to  contain  higher  concentrations  of  less 
volatile  constituents  than  the  distillation 
light  ends  (K023).  Again,  since  these 
coiistituents  are  less  volatile,  they  are 
also  less  easily  vaporized  in  a  rotary 
kiln  and  subsequently  destroj'ed. 

Based  on  this  analysis,  the  Agency 
has  determined  that  K024  represents  the 
most  difficult  to  treat  of  the  four  wastes 
generated  from  the  production  of 
phthalic  anhydride.  Therefore,  the 
Agency  is  proposing  to  transfer  the 
performance  data  from  the  incinerations 
of  K024  to  the  less  difTicult  to  treat  K023, 
K093,  and  K094. 

While  the  proposed  treatment 
standards  for  K023,  K093  and  K094  are 
based  on  the  performance  of 
incineration  of  K024  in  a  rotary  kihu 
other  treatment  technologies  such  as 
fluidized  bed  incineratioa  fuel 
substitution  units,  biodegradation.  and 
solvent  extraction,  that  can  achieve 
these  standards  are  not  precluded  from 
use  by  this  rule.  The  Agency  is  currently 
unaware  of  any  alternative  treatment  or 
recycling  technologies  that  have  been 
examined  specifically  for  these  wastes 
and  solicits  data  and  comments  on 
these. 

The  Agency  has  data  that  indicates 
that  there  are  relatively  few  generators 
of  K023.  K093  and  K094.  Information 
also  suggests  that  many  of  these  wastes, 
as  generated,  are  not  tj-pically  land 
disposed.  The  Agency  considered 
proposing  a  treatment  standard  of  "No 
Land  Disposal  Based  on  No  Generation" 
for  the  nonwastewater  forms  of  K023. 
K093  and  K094.  However,  the  Agency 
prefers  to  establish  numerical  standards 
whenever  a  transfer  of  standards  can  be 
reasonably  performed. 

EPA  has  determined  that  incineration 
in  a  rotary  kiln  will  achieve  a  level  of 
performance  that  represents  the  best 
demonstrated  available  treatment 
technology  (BDAT)  for  nonwastewater 
forms  of  K023,  K093  and  K094.  EPA  is 
proposing  to  directly  transfer  the  K024 
wastewater  and  nonwastewater 
treatment  standards  to  K023.  K093  and 
K094  wastewaters  and  nonwastewaters 
respectively.  While  phthalic  anhydride 
is  the  primary  hazardous  constituent  in 
K023,  K024.  K093  and  K094,  it  is  readily 
hydrolyzed  by  water  to  phthalic  acid. 
Tlius.  phthalic  anhydride  cannot  be 
directly  analyzed.  However,  there  is  an 
analytical  method  for  phthalic  acid. 
Thus,  the  treatment  standards  for  K024 
wastewaters  and  nonwastewaters  are 
based  on  analyses  for  phthalic  acid. 
This  constituent,  although  not  listed  as  a 
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hazardous  constituent  in  Part  261 
Appendix  VIII.  was  chosen  as  a 

surrogate  compound  for  phthalic 
anhydride.  The  proposed  treatment 
standards  for  K023.  K093  and  K094 
wastes  are  based  on  analysis  of  total 
constituent  concentration  for  phthalic 
acid  and  are  hsted  in  the  tables  at  the 
end  of  this  section. 

BOAT  Treatment  Standards  for 
K023.  K093  AND  K094 


tiumum  tor  iny  wngf  gnb 
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TottI 
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TCI^(ino/l) 

PtMhaiicaad 
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BOAT  Treatment  Standards  for 
K023.  K093  AND  K094 

ktoimum  (OMifw  tini^  grab 

ConMMm 

T<iW_ 
Compoirtion 
(mg/O 

TOPtBiQ/t) 

Pmmtcmia 

0.54 

Not  apptcabto. 

g.  Wastes  from  the  Production  of 
Dinitrotoluene,  Toluene  Diamine  and 
Toluene  Diisocyanate. 

K027 — Centrifu^  and  distillation  rcaiduea 
from  toluene  diiaocyanate  production. 
(2nd) 

Km — Product  washwaten  fattm  the 

production  of  dinitrololuene  via  nitratioa 
of  toluene. 

Kl12 — Reaction  by-product  water  from  the 
drying  column  in  the  production  of 
toluenediamlne  via  hydrogenation  of 
dinitrololuene. 

K113 — Condensed  liquid  light  ends  from  the 
purification  of  toluene  diamine  in  the 
production  of  toluenediamine  via 
hydrogenation  of  dinitroluene. 

K114 — Vicinals  from  the  puhflcation  of 
toluenediamine  in  the  production  of 
toluenediamine  via  hydrogenation  of 
dinitrotoluene. 

K115 — Heavy  ends  from  the  purification  of 
toluenediamine  in  the  production  of 
toluenediamine  via  hydrogenation  of 
dinitrotoluene. 

Kllft— Organic  condensate  from  the  solvent 
recovery  column  in  tha  production  of 
toluene  diisocyanate  via  phosgenation  of 
toluenediamine. 

U221 — Toluenediamine.  (1st) 

U223 — Toluene  diisocyanate.  (1st) 

1.  Introduction.  K027.  K111-K116. 
U221.  and  U223  are  all  listed  wastes  that 
are  generated  primarily  by  facilities  in 
the  organic  chemicals  manufacturing 
industry.  Detailed  technical  descriptions 


of  the  specific  production  processes 
generating  these  wastes  can  be  found  in 
the  background  document  for  the  listing 
of  these  wastes.  The  Agency  estimates 
that  there  are  approximately  eight 
facilities  manufacturing  dinitrotoluene 
(DMT),  toluenediamine  (TDA).  and/or 
toluene  diisocyanate  (TDI)  that  could 
potentially  generate  these  listed  wastes. 
In  addition,  there  are  other  facilities  that 
may  potentially  generate  U221  and  U223 
wastes.  The  facilities  manufacturing 
DNT,  TDA.  and  TDI  are  located  in  the 
Southern  and  Eastern  paris  of  the 
United  States. 

The  manufacturing  process  of  TDI 
typically  involves  three  continuous 
diemical  processes:  (1)  Nitration  of 
toluene  to  form  DNT:  (2)  Hydrogenation 
of  Df^  to  form  TDA;  and  (3) 
Phosgenation  of  TDA  to  form  TDI. 
Because  the  facilities  generating  these 
products  have  similar  manufacturing 
processes  and  the  respective  wastes 
appear  to  contain  similar  chemical 
constituents,  the  Agency  decided  to 
investigate  the  feasibility  of  creating  a 
minimum  number  of  treatability  groups 
for  these  wastes.  EPA  conducted  a 
careful  review  of  waste  generation, 
waste  management  practices,  and  waste 
characterization  data  for  these  wastes. 
Based  on  this  review,  EPA  believes  that 
these  wastes  comprise  two  waste 
treatability  groups:  (1)  the  K027.  K113- 
Klie,  U221.  and  U223  treatability  group 
and  (2)  the  Kill  and  K112  treatability 
group.  The  following  two  sections 
provide  EPA's  rationale  for  establishing 
these  treatability  groups  and  the 
development  of  treatment  standards  for 
each. 

2.  Development  of  Standards  for  the 
K027,  K113-K118,  U221  and  U223 
Treatability  Croup.  K027  and  Kll^ 
K116,  as  generated,  are  usually 
nonwastewaters  containing  high 
concentrations  of  aromatic 
organonitrogen  compounds.  Spedfically, 
the  Agency  believes  that  K027  and 
K113-K115  are  expected  to  contain  high 
concentrations  of  TDA.  Besides  the 
organonitrogen  compounds  TDA  and 
TDI.  K116  is  expected  to  contain  high 
concentrations  of  chlorinated 
hydrocarbons  such  as  carbon 
tetrachloride  and  phosgene.  K027,  K123, 
K114  and  K116  are  expected  to  contain, 
if  any.  very  low  concentrations  of 
metals.  However,  available  data  show 
that  K115,  as  originally  generated, 
contains  treatable  concentrations  of 
nickel  (up  to  approximately  5%).  The 
Agency  has  information  showing  that 
facihties  generation  K027  and  K113-K116 
usually  either  treat  or  dispose  these 
wastes  in  the  same  or  similar  units. 


Although  the  Agency  lacks 
characterization  data  for  the  U221  and 
U223  wastes,  the  Agency  believes  that 
organic  constituents  present  will  consist 
mostly  of  TDA  in  U221  and  of  TDI  in 
U223  wastes.  Since  TDI  and  TDA 
products  are  generated  from  similar 
manufacturing  processes.  EPA  believes 
that  any  impurities  in  either  commercial 
chemical  products  or  off-specification 
chemical  products  meeting  the  listing 
criteria  for  U221  and  U223  will  consist  of 
constituents  similar  to  those  typically 
shown  or  expected  to  be  contained  in 
K027,  K115  and  K116.  As  a  result,  the 
Agency  expects  U221  and  U223  to  show 
treatment  characteristics  similar  to 
these  K  wastes.  Information  collected  by 
the  Agency  indicates  that  both  of  these 
U  wastes  are  amenable  to  the  same 
treatment  technologies  that  are 
applicable  to  these  K  wastes.  Therefore. 
EPA  placed  U221  and  U223  wastes  into 
the  same  treatability  group  of  these  K 
wastes. 

For  nonwastewater  forms  of  this 
treatability  group.  EPA  has  identified 
the  following  technologies  as  potentially 
applicable  for  treatment  of  the 
hazardous  organic  constituents  contain 
in  these  wastes:  (1)  solvent  extraction 
followed  by  recovery  or  incineration  of 
the  contaminated  solvent;  (2)  recycle  or 
reuse:  (3)  fuel  substitution:  and  (4) 
incineration.  EPA  has  identlHed 
stabilization  as  potentially  applicable 
treatment  of  BOAT  list  metals  contained 
in  K115  only. 

The  Agency  has  been  unable  to 
identify  any  facility  using  solvent 
extraction  for  treatment  of  these  wastes 
or  any  wastes  that  the  Agency  believes 
would  be  sufficiently  similar  to  these 
wastes.  At  least  one  facility  reported 
previous  recycling  of  K027  wastes,  but 
has  since  ceased  this  practice.  One 
facility  also  reported  recycling  K113  and 
U223.  but  occasionally  incinerates  K113. 
EPA  has  thus  determined  that  solvent 
extraction  is  not  currently  demonstrated 
for  these  nonwastewaters. 

The  Agency  has  determined  that  out 
of  eight  facilities  generating  these 
wastes,  three  facilities  are  currently 
incinerating  these  wastes.  There  are  at 
least  three  facilities  handling  K027  and/ 
or  K113-K116  by  fuel  substitution  in  high 
temperature  industrial  boilers.  Two 
facilities  incinerating  K027  reported 
treating  K113-K115  or  K116  by  fuel 
substitution  and  one  facility  treating 
K027  by  fuel  substitution.  Therefore,  the 
Agency  has  determined  that  both  fuel 
substitution  and  incineration  are 
demonstrated  for  organic  constituents 
present  in  these  K  wastes. 

The  burning  of  these  nonwastewaters 
may  result  in  incineration/fuel 
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substitution  scrubber  waters  that  would 
be  classified  as  wastewaters  with  the 
respective  waste  codes.  The  Agency 
believes  that  ashes  from  the  burning  of 
these  wastes  are  not  typically  generated 
due  to  typical  low  ash  contents. 
However,  treatment  or  filtration  of  the 
scrubber  waters  may  result  in  a 
treatment  residual  that  would  be 
classified  as  a  nonwastewater  with  the 
respective  waste  codes.  The  majority  of 
the  facilities  burning  these  wastes  either 
by  fuel  substitution  or  incineration 
reported  the  generation  of  incineration 
scrubber  waters. 

For  BDAT  list  metals,  available 
characterization  data  show  treatable 
concentrations  of  nickel  in  untreated 
K115  (up  to  approximately  5%).  The 
Agency  does  not  have  characterization 
data  fbr  the  concentration  of  nickel  in 
KllS  incineration  treatment  residuals, 
such  as  ashes,  and  sludges.  The  Agency 
believes  that  due  to  the  high  level  of 
nickel  in  the  untreated  KllS.  the 
nonwastewater  treatment  residues  of 
fuel  substitution  and  incineration  would 
require  further  treatment.  As  a  result, 
the  Agency  is  proposing  to  regulate 
nickel  in  KllS  nonwastewaters.  To  do 
so,  EPA  examined  its  performance  data 
for  the  First  Third  wastes  and  is 
proposing  to  transfer  the  nickel 
standards  for  F006  nonwastewaters 
(based  on  stabilization)  to  KllS 
nonwastewaters.  This  is  because  the 
Agency  believes  that  nonwastewater 
residuals  from  the  incineration  and/or 
fuel  substitution  of  KllS  are  amenable 
to  stabilization  treatment.  Also,  the 
Agency  believes  that  none  of  the 
constituents  present  in  these  treatment 
residuals,  if  any.  are  likely  to  interfere 
with  the  treatment  of  nickel.  EPA's 
rationale  for  developing  the  numerical 
standard  applicable  to  KllS  is  provided 
in  the  BDAT  background  document  for 
this  treatability  group. 

At  this  time,  EPA  does  not  have  any 
specific  performance  treatment  data  for 
the  organics  contained  in  any  of  the 
wastes  in  this  treatability  group  nor  has 
the  Agency  pursued  any  performance 
testing  of  any  particular  treatment 
process  for  these  wastes.  This  is 
because  EPA  currently  lacks  analytical 
methods  that  can  satisfactorily  analyze 
for  toluidine,  TDL  TDA.  and  other  major 
or:ganic  constituents  (i.e..  the 
constituents  that  would  be  selected  for 
regulation  due  to  their  anticipated  hi^ 
concentrations  in  the  untreated  wastes) 
in  complex  waste  matrices.  Nor  has  the 
Agency  been  able  to  identify  any 
method,  parameters,  or  indicator 
constituents  for  the  hazardous  organic 
constituents  present  in  these  wastes. 
Therefore,  the  Agency  believes  that 


numerical  BDAT  treatment  standards 
for  the  organic  constituents  present  in 
these  wastes  cannot  be  developed  at 
this  time. 

However,  the  Agency  believes  that 
incineration  and  fuel  substitution  are 
demonstrated  and  are  the  best 
technologies  currently  available  to  treat 
this  treatability  group.  The  Agency  has 
data  showing  that  incineration  typically 
provides  substantial  reduction  in 
concentration  of  most  organic  hazardous 
constituents  in  wastes.  Typically,  many 
can  be  reduced  to  nondetectable  levels 
as  measured  in  the  residues  from 
incineration  (i.e..  ash  and  scrubber 
water).  EPA  has  data  on  incineration  for 
a  variety  of  organic  compounds  from 
many  different  regulatory  programs. 

Based  on  all  of  this  information,  EPA 
has  determined  that  incineration  and 
fuel  substitution  represent  BDAT  for 
K027.  K113-K116.  U221.  and  U223.  First 
the  Agency  has  found  that  for  all  of  the 
First  Third  wastes  that  were  treated  by 
incineration,  the  treatment  levels 
achieved  by  incineration  represented 
BDAT.  Also,  this  determination  has 
been  demonstrated  for  well  designed 
and  well  operated  fuel  substitution  units 
from  which  EPA  has  developed 
treatment  standards.  Therefore,  the 
Agertcy  believes  that  if  incineration  and 
fuel  substitution  have  been 
demonstrated  to  represent  the  best 
treatment  for  wastes  %vith  similar 
treatability  characteristics  or  for  wastes 
having  organic  hazardous  constituents 
that  are  more  difficult  to  incinerate,  then 
incineration  and  fuel  substitution  are 
also  demonstrated  for  these  K  wastes. 
Finally.  EPA's  records  document  the 
common  use  of  incineration  and  fuel 
substitution  as  methods  of  treatment  for 
these  wastes. 

As  a  result,  EPA  is  proposing  to 
specify  using  either  incineration  or  fuel 
substitution  as  a  method  of  treatment 
for  these  K  wastes  rather  than  a 
numerical  standard.  KllS  wastes  must 
comply  Mrith  both:  (1)  Any  of  the 
methods  of  treatment  requirements  and 
(2)  the  numerical  treatment  standards 
proposed  for  nickel.  The  Agency 
believes  that  by  specifying  these 
technologies  as  methods  of  treatment 
the  Agency  fully  complies  with  the  land 
disposal  restrictions  mandated  by 
Congress.  This  is  because:  (1)  EPA  has 
determined  that  the  K  wastes  discussed 
in  this  section  are  amenable  to 
incineration  and  (2)  EPA  has  determined 
that  these  technologies  represent  BDAT 
for  these  K  wastes.  Treatment  residuals 
from  either  incinerators  or  fuel 
substitution  units  burning  of  these  K 
wastes  are  not  prohibited  from  land 
disposal.  The  Agency  believes  that  these 


treatment  methods  will  provide  a 
substantial  reduction  of  the  amount  of 
hazardous  organic  constituents  present 
in  these  wastes. 

It  is  also  important  to  point  out  that 
EPA  requires  that  an  incinerator  burning 
RCRA  hazardous  wastes  must  meet  the 
requirements  specified  in  40  CFR  Part 
264  Subpart  O  or  Part  285  Subpart  O. 
Compliance  «vith  40  CFR  Part  266  would 
have  to  be  required  for  any  hazardous 
waste  burned  for  energy  recovery  in  fuel 
substitution  units.  The  Agency  believes 
that  these  technologies  are  available 
because:  (1)  These  technologies  are 
commercially  available  or  can  be 
purchased  from  a  proprietor  and  (2) 
these  technologies  achieve  substantial 
reduction  of  organic  hazardous 
constituents  of  wastes  judged  to  be 
more  difficult  to  treat  than  those 
organics  in  these  K  wastes. 

For  wastewater  forms  of  wastes  in 
this  treatabilify  group,  EPA  has 
identified  carbon  adsorption  followed 
by  incineration  of  the  spent  carbon  as 
potentially  applicable  treatment 
technolo^es  for  the  hazardous  organic 
constituents  contained  in  these 
wastewaters.  EPA  has  identified 
chemical  precipitation  followed  by 
filtration  as  a  potentially  apphcable 
treatment  technology  for  the  BDAT  list 
metals  contained  in  KllS  only. 

Wastes  in  this  treatability  group,  as 
originally  generated,  are  typically 
classified  as  nonwastewaters.  However, 
the  Agency  believes  that  wastewater 
forms  of  these  wastes  can  result  from 
either  RCRA  corrective  actions  or 
CERCLA  remedial  actions  (e.g..  leachate 
and  contaminated  ground  water). 
Therefore,  these  types  of  wastewaters 
are  also  subject  to  the  land  disposal 
restrictions  of  HSWA  according  to  40 
CFR  268. 

EPA  believes  that  any  of  the 
organonitrogen  compounds  contained  in 
wastewater  forms  of  this  treatability 
group  can  easily  be  adsort>ed  on  carbon. 
Available  data  suggest  that  the 
organonitrogen  compounds  comprising 
these  wastes,  as  originally  generated, 
are  aromatic  in  nature  and  thus,  their 
chemical  structures  and  physical 
properties  [e.g..  high  molecular  weight) 
make  them  amenable  to  carbon 
adsorption  treatment 

Therefore.  EPA  is  proposing  to  specify 
carbon  adsorption  as  a  method  of 
treatment  for  the  organic  constituents  in 
wastewater  forms  of  K027.  Kll3-Klie. 
U221.  and  U223.  In  addition,  KllS 
wastewaters  must  comply  with  both:  (1) 
The  method  of  treatment  requirement 
and  (2)  the  numerical  treatment 
standard  proposed  for  nickel.  The 
effiuent  wastewater  from  carbon 
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adsorption  of  these  wastewaters  is  not 
prohibited  from  land  disposal  (provided 
that  the  additional  standards  for  nickel 
is  subsequently  achieved  for  those 
wastewaters  identified  as  K115). 
However,  the  spent  carbon  resulting 
from  this  treatment  process  must  comply 
with  the  nonwastewater  standards 
applicable  to  these  wastes. 

The  Agency  does  not  have 
characterization  data  for  the 
concentration  of  nickel  in  K115 
incineration  scrubber  waters.  However, 
the  Agency  believes  that  these 
wastewaters  will  contain  treatable 
concentrations  of  nickel.  As  a  result,  the 
Agency  is  proposing  to  regulate  nickel  in 
K115  wastewaters.  To  do  so,  EPA 
examined  its  performance  data  for  the 
First  Third  and  determined  that  it  is 
technically  feasible  to  transfer  the 
nickel  standards  the  EPA  established  for 
other  First  Third  wastewaters  to  K115 
incineration  wastewaters.  This  is 
because  the  Agency  believes  that  the 
incineration  and  fuel  substitution 
residuals  being  classified  as  K115 
wastewaters  are  amenable  to  chemical 
precipitation  (lime  and  sulfide) 
treatment  followed  by  filtration  (vacuum 
filtration).  Also,  the  Agency  believes 
that  none  of  the  hazardous  constituents 
present  in  the  K115  treatment  residuals 
are  likely  to  interfere  with  the 
treatability  of  nickel.  EPA's  rationale  for 
developing  the  numerical  standard 
applicable  to  K115  is  provided  in  the 
background  document  for  this 
treatability  group. 

3.  Deferral  of  Treatment  Standards  for 
the  Kill  andKll2  Treatability  Group. 
The  Agency  has  determined  that  Kill 
and  K112  represent  a  separate  waste 
treatability  group.  As  generated,  they 
are  usually  wastewaters  containing  low 
concentrations  of  organic  compounds 
(less  than  \%  by  weight)  and  very  low 
concentrations  of  metals.  In  addition, 
these  wastes  are  often  co-disposed  or 
co-treated  in  wastewater  treatment 
systems. 

For  hazardous  organic  constituents  in 
Kill  and  K112  wastewaters,  EPA  has 
identified  the  following  technologies  as 
potentially  applicable:  (1)  biological 
treatment  followed  by  incineration  of 
the  biomass:  (2)  carbon  adsorption 
followed  by  incineration  of  the  spent 
carbon;  (3)  chemical  oxidation;  and  (4) 
solvent  extraction  followed  either  by 
incineration  or  recycling  of  the  extracted 
organics.  All  of  these  treatment 
processes  would  generate 
nonwastewater  residuals  (e.g.,  spent 


biomass,  spent  carbon,  and  solvent 
extract,  respectively)  that  may  then  be 
required  to  be  incinerated  in  a  fluidized 
bed,  multiple  hearth,  or  rotary  kiln.  EPA 
has  been  unable  to  identify  a  facihty 
currently  using  solvent  extraction  for 
either  Kill  or  K112  wastes. 

The  Agency  has  determined  that  out 
of  eight  facilities  generating  the  Kill 
and  K112  wastes,  there  are  three 
faciUties  currently  treating  these  wastes 
in  biological  treatment  units  and  three 
facilities  using  carbon  adsorption  as 
either  treatment  or  a  polishing  step  prior 
to  disposal. 

Currently,  EPA  lacks  performance 
treatment  data  hx>m  facilities  currently 
treating  these  wastes  either  by 
biological  treatment  or  carbon 
adsorption  followed  by  incineration  nor 
has  EPA  conducted  any  test  to  collect 
such  data.  This  is  because  EPA  has  the 
same  analytical  problems  already 
discussed  for  K027,  K113-K116.  U221, 
and  U223. 

At  this  time.  EPA  is  not  proposing  any 
treatment  standard  for  wastes  identified 
as  Kill  and  K112  wastewaters.  Since 
these  wastes  were  listed  after  the 
effective  dates  of  the  1964  RCRA 
amendments,  the  agency  believes  that 
land  disposal  of  these  wastes  is  not 
subject  to  the  "soft  hammer"  provisions. 
The  Agency  does  not  believe  that 
incineration  is  applicable  for  Kill  and 
K112  wastewaters:  however,  residues 
ftY)m  treatment  of  Kill  and  K112 
wastewaters  that  are  identified  as  Kill 
and  K112  nonwastewaters  may  require 
incineration  prior  to  disposal. 


BOAT  TrMtmant  Standard  for  KK7,  KllS- 
Kllt.  U2»  and  U223 


BOAT  iREATMeNT  STANDARDS  FOR  Kl  15 
(NOflW9Sl0WSlSfSJ 


(NonwMicwalera) 


EITHER  INCINERATION  OR  FUEL 
SUBSTmmON— AS  A  METHOD  OF 
TREATMENT 


BOAT  Traatment  Standard  for  K027,  KllS- 
K116,  U221  and  U223 


(Watlewaler*) 


CARBON  ADSORPTION  AS  A  METHOD 
OF  TREATMENT 


Itedmum  tar  any  Singt*  Grab 
Sanipta 

ConcMuanl 

lOW  OOnBOOTOn 

TCLP(m9/l) 

Nictol„ — ._ 

Not  «>picabla 

0.32 

BOAT  Treatment  Standards  for  K115 

[WaatMMlers] 


Conalituani 


Nickal.. 


Maiimum  tor  my  Single  Grab 

Sampta 


To«H^ 
mpoaM 
(m0/hg) 


0.47 


TCXP(mo/0 


Not  A^iicabta. 


h.  Wastes  from  1,1,1-TrichIoroethane 
Production. 

K028 — Spent  catalyst  from  the 

hydrochlorinator  reactor  in  the 

production  of  l.l.l-trichloroethane.  (2nd) 
K029— Waste  from  ttM  product  steam  stripper 

in  the  production  of  l.l.l-trichloroetbane. 

(2nd) 
K09S> — Distillation  bottoms  from  the 

production  of  1.1.1-trichIoroethane.  (2nd) 
KOSe — Heavy  ends  from  the  heavy  end 

column  from  the  production  of  1.1.1- 

tricfaloroethane.  (2nd) 

1.  Introduction.  KOZB.  K029.  KOes,  and 
K096  are  listed  wastes  that  are 
generated  primarily  by  facilities  in  the 
organic  chemicals  manufacturing 
industry.  Detailed  technical  descriptions 
of  the  specific  production  processes 
generating  these  wastes  can  be  found  in 
the  bacliground  document  for  the  listing 
of  these  wastes.  The  Agency  estimates 
that  there  are  approximately  three 
facihties  manufacturing  1.1,1- 
trichloroethane  that  could  potentially 
generate  these  listed  wastes.  These 
facilities  are  located  in  the  South  Central 
portion  of  the  United  States. 

2.  Standards  for  K028. 1,1,1- 
Trichloroethane  is  produced 
commercially  by  the  catalytic 
hydrochlorination  of  vinyl  chloride. 
Vinyl  chloride  and  hydrogen  chloride 
are  reacted  in  the  presence  of  a  ferric 
chloride  catalyst  to  produce  1,1- 
dichloroethane  as  an  intermediate 
chemical.  The  spent  catalyst  is 
separated  from  the  product  stream  via 
filtration  or  distillation.  This  spent 
catalyst  stream  is  the  listed  waste  K028. 
The  1.1-dichloroethane  intermediate  is 
then  reacted  with  chlorine  gas  to 
produce  1.1,1-trichloroethane. 
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K028  wastes  generally  contain  greater 
than  50  percent  chlorinated  organics, 
with  the  balance  of  the  waste  comprised 
of  heavy  tars  and  spent  ferric  chloride 
catalyst.  The  waste  generally  contains 
high  levels  of  filterable  solids  and  has  a 
moderate  beating  value.  Consistent 
quantitative  analysis  of  untreated  K028 
proved  to  be  very  difficult  Some  of  the 
problems  were  due  to  the  volatility  of 
the  1.1-dichloroethane,  the  reactivity  of 
the  residual  ferric  chloride  catalyst,  and 
the  presence  of  tarry  materials  in  the 
waste,  it  was  particularly  difficult  to 
perform  analyses  for  metals  and  solids 
content 

The  Agency  has  identified 
incineration  as  an  applicable  technology 
for  treatment  of  K028.  While  the  Agency 
has  been  unable  to  obtain  performance 
data  based  on  incineration  for  K028.  the 
Agency  is  aware  of  two  facilities  that 
are  currently  using  rotary  kiln 
incineration  to  treat  K028  waste. 
Therefore,  the  Agency  believes  that 
incineration  is  demonstrated  for  K028.  In 
addition,  the  Agency  does  have 
performance  data  on  the  incineration  of 
KOig  and  F024.  Characterization  data 
from  four  sampling  activities  at  three 
facilities  show  that  K028  wastes  have 
chemical  and  physical  waste 
characteristics  that  are  similar  to  those 
of  KOig  and  P024  wastes:  all  three 
wastes  having  signiHcant  concentrations 
of  two-carbon  chlorinated  organic 
compounds.  Consistent  with  EPA's 
methodology  for  transfer  of  treatment 
standards,  die  Agency  is  proposing  to 
transfer  treatment  data  from  rotary  kiln 
incineration  of  waste  code  F024  for  the 
organic  constituents  in  K028.  For  the 
inorganic  constituents  in  K028.  the 
Agency  is  proposing  to  transfer 
treatment  data  from  the  ash 
stabilization  of  K048-K052  and 
treatment  data  from  the  lime  and  sulfide 
precipitation  of  K062.  Details  on  the 
transfer  of  performance  data  and  the 
development  of  treatment  standards  for 
K028  wastes  can  be  found  in  the  BDAT 
background  document  for  this  waste. 
The  Agency  is  proposing  to  transfer 
performance  data  for  organic 
constituents  in  K028  from  the 
incineration  of  P024.  Incineration  has 
been  demonstrated  to  treat  K028.  The 
Agency  also  believes  incineration  is 
available  because  (1)  it  is  commercially 
available  or  can  be  purchased  from  a 
proprietor,  and  (2)  it  provides 
substantial  reduction  of  the 
concentration  of  organic  hazardous 
constituents.  The  regulated  constituents 
for  K028  wastes  and  the  treatment 
standards  for  wastewaters  and 


nonwastewaters  are  listed  at  the  end  of 
this  section. 

3.  Standards  for  K029.  K095  and  K096. 
Review  of  the  available  information 
indicates  that  K02a  K095  and  K096  as 
originally  generated  according  to  the 
listing,  are  usually  nonwastewaters 
containing  relatively  high 
concentrations  of  chlorinated  organics. 
EPA  believes  that  these  wastes  may 
contain  concentrations  of  halogenated 
organics  such  that  they  should  already 
be  restricted  from  land  disposal 
according  to  the  California  List  rule  for 
Halogenated  Organic  Compoimds 
(HCXis). 

Available  information  indicates  that 
many  K029  wastes  are  no  longer  being 
generated  and  that  K095  and  K096 
wastes  are  recycled.  EPA  is  proposing  a 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  for  K029 
nonwastewaters  and  "No  Land  Disposal 
Based  on  Recycling '  for  K095  and  K09e 
nonwastewaters.  Tlie  Agency  is 
proposing  that  these  "No  Land 
Disposal"  treatment  standards,  only 
apply  to  K02g.  K095  and  K098 
nonwastewaters  as  generated  (i.e.,  those 
wastes  as  defined  in  the  original  listing), 
and  not  to  nonwastewater  residues  that 
may  be  potentially  generated  from 
management  of  wastes  (i.e.,  "derived- 
from"  nonwastewaters)  generated  prior 
to  promulgation  of  the  "No  Land 
Disposal"  standards. 

A  specific  illustration  of  this 
applicability  for  KOGS  and  K096  for 
which  recycling  has  been  identiHed  as 
BDAT  is  as  follows:  Leachate  from  land 
disposal  units  containing  K095 
previously  generated  also  carries  the 
label  of  K095  under  the  "derived-from" 
rule.  These  leachates  could  be  treated 
by  chemical  oxidation,  precipitation, 
nitration  and/or  carbon  adsorption  prior 
to  discharge.  The  filtered 
nonwastewater  residuals  and  the  spent 
carbon  would  therefore  also  carry  the 
code  of  K095  according  to  "derived- 
from"  rule.  In  this  case.  EPA  is 
proposing  that  the  treatment  standard  of 
"No  Land  Disposal  Based  on  Recycling" 
would  not  be  applicable  to  these 
nonwastewater  forms  of  K095. 

The  Agency's  primary  rationale  for 
not  applying  the  "No  Land  Disposal" 
treatment  standards  to  these  residues 
(as  well  as  other  nonwastewaters  that 
may  be  potentially  generated  from 
future  remedial  actions)  is  the  concern 
over  the  differences  in  waste 
characteristics  of  these  residues  to  the 
nonwastewaters  as  originally  generated. 
The  basis  of  the  "No  Land  Disposal 
Based  on  Recycling   for  K095  and  K096 


was  based  on  the  characteristics  of  the 
waste  as  generated.  The  Agency 
believes  that  it  is  highly  likely  that  at 
least  some  portion  of  these  "derived- 
from"  K005  and  K096  nonwastewaters 
may  contain  a  sufficient  quantity  of 
impurities  that  would  render  it 
unsuitable  for  recycling.  Recent 
information  suggests  that  one  facility 
may  frequentiy  incinerate  K096.  as  an 
option  to  recycling,  and  may  be 
generating  ash  residuals  that  would  be 
considered  a  "derived-from" 
nonwastewater  residual  that  may 
require  land  disposal  The  Agency 
believes  that  this  ash  would  not 
resemble  K096  as  generated  and  would 
not  be  able  to  be  recycled  similar  to 
other  K096  wastes. 

Farther,  where  the  standard  is  "No 
Land  Disposal  Based  on  No  Generation" 
for  K029  nonwastewaters.  it  is  obvious 
that  if  a  "derived-from"  nonwastewater 
is  indeed  generated,  the  basis  for  the 
applicability  of  the  standard  to  that 
particular  waste  is  no  longer 
substantiated. 

Since  the  Agency  anticipates  that 
either  of  these  scenarios  have  a 
reasonable  potential  for  occurring  for 
KOZg.  K095  and  K096  nonwastewaters, 
the  Agency  is  proposing  that  the  "No 
Land  Disposal"  standards  do  not  apply 
to  "derived-from"  nonwastewaters. 
However,  the  Agency  is  specifically 
soliciting  comment  on  the  need  for  the 
development  of  treatment  standards  for 
K029,  K095  and  K096  "derived-from" 
nonwastewaters.  The  Agency  must 
promulgate  treatment  standards  for  all 
remaining  wastes  by  May  8, 1990. 
including  these  nonwastewater  residues 
generated  from  the  previous 
management  of  listed  wastes.  The 
Agency  believes  that  numerical 
standards  for  these  wastes  could  be 
developed  based  on  transferring 
performance  data  for  organics  fixim  the 
incineration  of  K019  or  F024  wastes  and 
transferring  performance  data  for  metals 
(in  ash)  from  an  appropriate  metal- 
bearing  waste. 

As  an  option  to  the  "No  Land 
Disposal"  standards,  as  well  as  the 
option  of  developing  new  standards  for 
these  "derived-from"  K029.  K095  and 
K096  nonwastewaters.  the  Agency  may 
propose  to  establish  numerical 
standards  for  all  K029.  K095  and  K096 
"derived-from"  nonwastewaters  based 
on  a  direct  transfer  of  the  standards 
being  proposed  for  K028  wastes  (i.e.,  the 
standards  for  all  constituents  proposed 
for  K028  nonwastewaters  would  then  be 
applicable  to  K029.  K095  and  K096 
nonwastewaters). 
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At  this  time,  the  Agency  is  not 
proposing  treatment  standards  for  the 
wastewater  forms  of  K029,  K095  or  K096 
(including  derived-from  wastewaters). 
The  Agency  is  uncertain  that  the 
nonwastewater  forms  of  these  wastes 
were  ever  previously  land  disposed.  If 
not.  then  the  Agency  believes  that  there 
may  be  no  need  to  develop  such 
standards  for  "derived-from"  K029,  K09S 
and  K096  wastewaters.  The  Agency  will 
develop  treatment  standards  prior  to 
May  &  1990,  if  there  is  an  identified 
need  for  such  standards  (i.e.  if  "derived- 
from"  wastewater  forms  of  the  listed 
waste  are  proven  to  be  generated).  The 
Agency  is  currently  evaluating  the 
possibility  of  transferring  treatment 
performance  data  from  K028 
wastewaters  for  these  "derived-from" 
K029,  K095  and  K09e  wastewaters.  The 
Agency  has  identified  several  sources  of 
metals  precipitation  performance  data 
which  may  be  applicable  to  inorganic 
constituents. 

BOAT  Treatment  Standards  for  K028 


BOAT  Treatment  Standard  for 
K028— Continued 
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i.  Wastes  from  Phorate  Production, 

K038— Wastewater  from  the  washing  and 

stripping  of  Phorate  production.  (2nd) 
K039 — Filter  calte  from  the  nitration  of 

diethyl  phosphorodithioic  add  in  the 

production  of  Phorate.  (2nd) 
K040 — Wastewater  treatment  sludge  from  the 

production  of  Phorate.  (2nd) 
1.  Introduction.  K038,  K039  and  K040 
are  all  Second  Third  wastes  that  are 
generated  from  the  production  of 
Phorate.  an  organophosphonis  pesticide. 
Phorate  is  the  primary  constituent  of 
concern  in  K038  and  K040  and  has  the 
technical  name,  phosphorodithioic  add 
O.O-diethyl  S-[(ethylthio)  methyl]  ester. 
The  primary  constituent  of  concern  in 
K039  is  diethyl  phosphorodithioic  acid. 
The  Agency  has  data  on  the  incineration 
of  K037  nonwastewaters  (wastewater 
treatment  sludge  from  the  production  of 
Disulfoton)  that  contain  the  structurally 
similar  organophosphorus  pesticide, 
Disulfoton.  The  technical  name  for 
Disulfoton  is  phosphorodithioic  acid 
O.O-diethyl  S-((ethylthio]  ethyl)  ester. 
The  only  structural  difference  between 
Disulfoton  and  Phorate  is  the  additional 
methylene  (-CHj-j  group  in  Disulfoton. 
This  slight  di^erence  is  believed  to  be 
insignificant  with  respect  to  the  ability 
of  the  two  pesticides  to  be  incinerated. 
Numerical  treatment  standards  for  K037 
wastewaters  and  nonwastewaters  were 
promulgated  with  the  First  Third  wastes 
on  August  8. 1968,  and  are  not  being 
reopened  for  comment  here.  These 


standards  were  based  on  the 
performance  of  incineration  of  K037 
nonwastewaters  in  a  rotary  kiln  and  the 
concentrations  of  hazardous 
constituents  found  in  the  ash  and 
scrubber  water  residuals.  In  today's 
rule,  the  Agency  is  proposing  to  transfer 
these  treatment  standards  to  K038  and 
K040.  More  information  on  the  Agency's 
procedures  for  transferring  treatment 
standards  can  be  found  in  Section 
ni.A.5  of  this  preamble  as  well  as  in  the 
Background  Document  for  these  wastes. 

2.  Development  of  Standards. 
Currently,  EPA  has  no  approved  method 
that  can  adequately  analyze  diethyl 
phosphorodithioic  acid  in  treatment 
residues.  In  addition,  Q>A  has  not 
identiHed  any  organic  constituents  in 
K039  wastes  that  could  be  used  as  a 
surrogate  or  as  an  indicator  compound 
in  order  to  develop  numerical  standards 
for  K039  wastes.  Thus,  EPA  is  proposing 
incineration  as  a  BDAT  treatment 
methodology  for  nonwastewater  forms 
of  K039.  Since  diethyl  phosphorodithioic 
acid  is  structurally  similar  to  Disulfoton 
and  Phorate,  EPA  believes  it  can  be 
effectively  destroyed  by  incineration. 
While  the  proposed  treatment  standards 
for  K038,  K039  and  K040  are  all  based  on 
the  performance  of  incineration  of  K037 
in  a  rotary  kiln,  other  treatment 
technologies  such  as  fluidized  bed 
incineration,  fuel  substitution  units, 
biodegradation.  and  solvent  extraction, 
that  can  achieve  these  standards  are  not 
precluded  from  use  by  this  rule. 

Analysis  of  the  elemental  composition 
of  Phorate  reveals  that  the  compound 
contains  11.90%  phosphorus  and  36.94% 
sulfur.  Depending  on  the  concentration 
of  Phorate  in  the  particular  waste, 
emissions  of  the  oxides  of  phosphorus 
and  sulfur  could  be  of  concern  during 
incineration.  The  Agency  currently 
believes  that  hazardous  waste 
combustion  units  that  are  equipped  with 
air  pollution  control  devices  should  be 
able  to  effectively  control  these  acidic 
combustion  products.  The 
concentrations  of  Phorate  and  diethyl 
phosphorodithioic  acid  in  K038,  K039 
and  K040  wastes  should  be  relatively 
low  enough  that  the  total  concentration 
of  phosphorus  and  sulfur  in  the  waste 
will  not  result  in  excessive  emissions  of 
the  respective  oxides. 

The  Agency  is  currently  unaware  of 
any  alternative  treatment  or  recycling 
technologies  that  have  been  examined 
specifically  for  these  wastes  and  solicits 
data  and  comments  on  these. 

For  the  wastewater  forms  of  K039, 
EPA  is  proposing  carbon  adsorption  as 
BDAT  treatment  methodology.  EPA 
believes  that  diethyl  phosphorodithioic 
acid  in  wastewater  forms  of  K039  can 
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easily  be  adsorbed  on  carbon  due  to  the 
chemical  and  physical  properties  of  the 
compound  (such  as  its  molecular  weight, 
elemental  composition,  and  structural 
form).  The  spent  carbon  would  be 
considered  by  the  Agency  to  be  a 
nonwastewater  form  of  K039  and  would 
be  required  to  be  incinerated,  as  it  is  a 
nonwastewater  subject  to  the  specified 
method. 

EPA  received  no  comments  on  the 
numerical  treatment  standards  for  K037 
when  they  were  proposed  and  the 
Agency  therefore  promulgated  the 
standards  as  proposed.  To  date,  no 
requests  for  a  variance  from  these 
standards  have  been  received.  The 
Agency  has  data  that  indicates  that 
there  are  very  few  generators  of  K038 
and  K040,  and  in  fact  only  one  producer 
of  K039  who  also  produces  K038. 
Information  also  suggests  that  these 
wastes  are  not  typically  land  disposed. 
The  Agency  considered  proposing  a 
treatment  standard  of  "No  Land 
Disposal  Based  on  No  Generation"  for 
the  nonwastewater  forms  of  IC038,  K039 
and  K040.  However,  the  Agency  prefers 
to  establish  numerical  standards 
whenever  a  transfer  of  standards  from 
structurally  similar  compounds  can  be 
reasonably  performed. 

EPA  has  determined  that  incineration 
in  a  rotary  kiln  will  achieve  a  level  of 
performance  that  represents  the  best 
demonstrated  available  treatment 
technology  (BDAT)  for  nonwastewater 
forms  of  K038,  K039  and  iOMO.  EPA  is 
proposing  to  regulate  only  Phorate  in 
wastes  identified  as  KOSS  and  K04a  The 
proposed  BDAT  treatment  standards  for 
these  wastes  are  listed  in  the  tables  at 
the  end  of  this  section.  Treatment 
standards  for  Phorate  are  based  on 
analysis  of  total  constituent 
concentration.  As  previously  discussed, 
incineration  as  a  treatment  methodology 
is  proposed  as  BDAT  for  K039 
nonwastewaters,  and  carbon  adsorption 
as  a  treatment  methodology  is  proposed 
as  BDAT  for  K039  wastewaters. 

BOAT  Treatment  Standard  for  K038 
ANDK040 
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/  Wastes  from  Z4-D  Production. 

K043 — 2.&-DichlorophenoI  wastes  from  the 
production  of  Z.4-D.  (2nd) 

1.  Introduction.  The  listed  waste  K043 
is  generated  at  one  facility  in  the  U.S. 
during  the  production  of  2,4-D.  The 
waste  consists  of  distillation  bottoms 
from  the  purification  of  2,4- 
dichlorophenol  (2,4-DCP),  a  precursor  to 
2,4-D.  This  waste  contains  high 
concentrations  of  halogenated  organics 
(greater  than  0.1%)  which  already 
subject  it  to  restriction  from  land 
disposal  from  the  California  List  rule  for 
Halogenated  Organic  Compounds 
(HCXIs). 

EPA  has  identified  incineration  as  an 
applicable  technology  for  this  waste, 
liie  process  of  incineration  thermally 
destroys  (oxidizes)  the  organic 
constituents  in  the  waste.  The  Agency 
recognizes  any  technology  that  destroys 
organics  as  an  applicable  technology  for 
this  waste. 

There  is  data  that  suggest  that  all 
K043  waste  is  currently  being  treated  by 
incineration.  Characterization  data  for 
K043  waste  indicates  that  the  ash 
concentration  is  two  percent.  Therefore, 
ash  residues  are  generated  from  the 
incineration  process  and.  for  the 
purpose  of  BDAT  standards,  are 
classified  as  nonwastewaters.  Scrubber 
waters  are  generated  as  part  of  the  air 
pollution  control  system  and  are 
classified  as  wastewaters.  Both  of  these 
residues  must  meet  the  applicable  BDAT 
treatment  standards  set.  prior  to 


placement  in  a  land  disposal  tOiit  (other 
than  a  no-migration  unit). 

2.  Development  of  Standards.  The 
EPA  has  received  dnta  on  incineration 
of  K043  waste  from  the  sole  generator. 
This  data  consists  of  two  treatment  data 
sets  for  scrubber  water  and  one 
treatment  data  set  for  clarifier  solids 
generated  from  incineration  of  K043 
waste.  EPA  has  determined  that 
incineration  achieves  a  level  of 
performance  that  represents  BDAT  for 
10)43  waste  based  on  treatment 
performance  data.  The  sole  generator  of 
iC043  waste  uses  incineration  to  treat 
K043.  Therefore,  the  Agency  believes 
incineration  is  demonstrated  to  treat 
KD43.  This  treatment  system  is  judged  to 
be  available  to  treat  K043  because  (1) 
the  treatment  system  is  commercially 
available  and  (2)  the  system  provides  a 
substantial  reduction  in  the 
concentration  of  the  BDAT  List  organic 
constituents  present  in  K043. 

The  proposed  regulated  constituents 
for  KD43  and  the  proposed  treatment 
standards  for  wastewaters  and 
nonwastewaters  are  presented  in  the 
table  at  the  end  of  this  section.  The 
standards  are  expressed  as  total 
constituent  concentrations. 

WhUe  the  Agency  did  not  have 
treatment  performance  data  for 
chlorinated  dioxins  and  chlorinated 
dibenzofurans.  it  did  have 
characterization  data  irom  the  sole 
generator  indicating  the  presence  of 
several  of  these  constituents  in  K043 
waste  at  very  low  levels.  The  Agency 
also  has  data  on  six  BDAT  chlorinated 
dioxins  and  chlorinated  dibenzofurans 
in  imtreated  and  treated  K099  waste. 
This  waste  is  generated  at  the  same  site 
as  K043  waste,  in  the  next  step  of  the 
2.4-D  production  process.  The  K099  data 
indicate  concentration  levels  of  less 
than  I  ppb  for  each  of  these  six 
constituents  in  the  treated  waste.  BDAT 
standards  for  these  constituents  were 
set  at  1  ppb,  which  represents  the 
analytical  limit  of  detection  for  these 
constituents  that  can  be  routinely 
achieved.  While  K043  data  for  one  of 
these  constituents  indicated  its  presence 
at  a  concentration  greater  than  1  ppb  in 
the  untreated  waste,  the  Agency 
believes  that  this,  as  well  as  any  other 
chlorinated  dioxins  and  chlorinated 
dibenzofurans,  can  be  effectively 
treated  to  levels  below  the  I  ppb 
analytical  detection  limit  using  rotary 
kiln  incineration,  which  the  Agency  has 
determined  to  be  BDAT  for  K043  waste. 
Therefore,  because  the  Agency  believes 
the  K043  waste  to  be  sufficiently  similar 
and  treatable  as  K099  waste,  the  Agency 
has  transferred  the  BDAT  standards  for 
the  six  chlorinated  dioxins  and 


1064 Federal  Regi«tar  /  Vol.  54.  No.  7  /  Wednesday.  January  11.  1989  /  Propoged  Rules 


chlorinated  dibenzofurani  regulated  in 
KOgg  to  K043.  See  Section  III.A.5.  of  this 
proposed  rule  for  a  more  detailed 
discussion  related  to  the  transfer  of 
treatment  standards. 

Although  the  Agency  does  not  have 
data  on  2,4-D  and  2,4.5-T  in  the  K043 
waste  from  the  sole  generator,  it  does 
have  characterization  data  on  these 
constituents  from  a  former  generator  of 
K043  waste.  This  former  genera  tor  used 
a  different  process  to  produce  2,4-D.  The 
sole  generator  of  K043  uses  a  two-step 
process  to  produce  2,4-D.  The  K043 
waste  is  generated  in  the  first  step  of 
this  process  following  the  production  of 
2,4-DCP.  prior  to  production  of  2.4-D. 
Therefore  the  Agency  does  not  expect 
2..4-D  and  2.4.5-T  to  be  present  in  the 
K043  waste  produced  by  the  sole 
generator.  For  potential  K043  waste 
produced  by  a  different  process,  the 
Agency  believes  that  the  regulation  of 
the  proposed  BDAT  List  constituents  for 
K043  will  ensure  that  these  constituents 
will  be  effectively  treated. 

BDAT  Treatment  Standards  for  K043 
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k.  Second  Third  K  Wastes  for  Which 
No  Standards  Are  Proposed. 

K041 — Wastewater  treatment  sludge  from  the 

production  of  Toxaphene.  (2nd) 
K042 — Heavy  ends  or  distillation  residues 

from  the  distillation  of 

tetrachlorobenzene  in  the  production  of 

2.4.5-T.  (2nd) 
K097 — Vacuum  stripper  discharge  from  the 

Chlordane  chlorinator  in  the  production 

of  Chlordane.  (2nd) 
KOSe — Untreated  process  wastewater  from 

the  production  of  Toxaphene.  (2nd) 
K105 — Separated  aqueous  stream  from  the 

reactor  product  washing  step  in  the 

production  of  chJorobenzenes.  (2nd) 

The  Agency  has  not  completed  its 
evaluation  of  BDAT  for  these  wastes 
and  is  not  proposing  treatment 
standards  at  this  time.  RCRA  3004(g)(6) 
(42  use  8g24(g)(6))  provides  that  if  EPA 
fails  to  set  treatment  standards  for  any 
hazardous  waste  included  in  the 
schedule  promulgated  on  May  28, 1986 
(51  FR 19300)  by  the  statutory  deadline, 
such  waste  may  be  land  disposed  in  a 
landfill  or  surface  impoundment  only  if 
the  facility  meets  certain  statutory 
requirements  and  only  until  May  8, 1990. 
These  requirements  have  been  termed 
the  "soft  hammer"  provisions.  Since  the 
Agency  will  not  promulgate  standards 
for  K041.  K042, 1(097. 10)98  and/or  KlOS 
wastes  by  their  statutory  deadline,  land 
disposal  of  these  wastes  shall  be 
regulated  by  the  "soft  hammer" 
provisions. 

In  other  sections  of  this  preamble,  the 
Agency  outlines  the  regulatory 
framework  for  management  of  these 
"soft  hammer"  wastes  and  discusses  Its 
interpretation  of  the  terms  "treatment", 
"facility",  and  "practical"  as  stated  in 
RCRA  3004(g)(6). 

The  Agency  believes  that  the  majority 
of  these  wastes,  as  generated,  are 


nonwastewaters  (greater  than  1.0% 
TOC)  containing  relatively  high 
concentrations  of  chlorinated  organics. 
In  addition.  EPA  believes  that  the 
majority  of  these  wastes  contain  high 
enough  concentrations  of  halogenated 
organics  (greater  than  0.1%).  that  they 
should  already  be  restricted  from  land 
disposal  according  to  the  California  List 
rule  for  Halogenated  Organic 
Compounds  (HOCs). 

Information  available  to  the  Agency 
indicate  that  generation  of  these  wastes 
may  have  ceased.  However,  the  Agency 
believes  that  there  will  be  a  need  to 
develop  numerical  treatment  standards 
for  this  treatability  group  because  of  the 
probability  of  requiring  disposal  for 
some  of  the  out-of-date  pesticides  (as 
defmed  by  S  261.33]  and  residues  ht)m 
previous  management  of  these  wastes. 
In  order  to  reduce  the  number  of 
anticipated  variance  petitions  from  this 
type  of  situation.  EPA  beheves  that 
nimierical  standards  are  the  preferred 
option.  The  strategy  for  the  transfer  of 
standards  is  also  discussed  in  the 
section  discussing  U  and  P  Halogenated 
Organics  Treatability  Group. 

1.  Toxaphene  and  Chlordane  Wastes. 
The  Agency  has  determined  that  K041, 
K097  and  K096  wastes  are 
representatives  of  a  treatability  group 
that  also  includes  wastes  identified  as 
D015,  K032,  K033.  K034.  P123 
(Toxaphene]  and  U036  (Chlordane).  This 
group  of  wastes  contain  varying 
concentrations  of  the  multiple 
component  halogenated  pesticides 
toxaphene  and /or  chlordane.  The 
reasoning  behind  this  grouping  can  be 
found  in  the  discussion  of  Multiple 
Component  Halogenated  Pesticides  for 
U  and  P  wastes. 

EPA  may  also  propose  treatment 
standards  based  on  the  transfer  of        ' 
performance  data  from  the  incineration 
of  PCBs  (polychlorinated  biphenyls). 
Toxaphene  and  Chlordane  are  similar  to 
PCBs,  in  that  they  all  are  mixtures  of 
many  isomers  of  polyhalogenated 
organics.  Typical  analytical  procedures 
for  all  three  of  these  involve  pattern 
recognition  of  these  multiple 
components  using  GC/ECD  analyses. 
The  Agency  has  not  completed  the 
analysis  of  any  of  these  data,  and  is  not 
proposing  standards  for  these  wastes  at 
this  time. 

2.  Z4.5-T  Wastes.  While  K042  wastes 
are  from  the  production  of  2.4,5-T.  the 
listing  appears  to  indicate  that  the 
wastes  should  be  expected  to  contain 
tetrachlorobenzene.  The  Agency 
anticipates  that  numerical  standards 
can  be  transferred  from  the  development 
of  standards  for  KlOS  (see  the 
discussion  of  this  waste  that  follows) 
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and  possibly  from  the  development  from 
chlorinated  phenolic  wastes  such  as 
K043  or  K090  (due  to  structural 
similarities  of  2,4,5-T  with  the 
chlorinated  phenolics  contained  in  these 
wastes.  The  Agency  questions  whether 
a  numerical  standard  for 
nonwastewaters  is  even  necessary  for 
these  wastes  and  is  soliciting  comments 
on  the  possibility  of  establishing  a  "No 
Land  Disposal  Based  on  No  Generation" 
for  K042  wastes. 

3.  Chlorobenzene  Wastes.  KlOS 
wastes,  along  with  KOOS  wastes 
(distillation  or  fractionation  column 
bottoms  from  the  production  of 
chlorobenzenes)  are  both  listed  wastes 
from  the  production  of  chlorobenzenes. 
K085  was  originally  scheduled  for 
regidation  with  the  First  Third  wastes. 
However,  EPA  did  not  propose  or 
promulgate  treatment  standards  for 
K085  wastes  prior  to  August  8. 1988,  due 
to  the  concern  over  the  presence  of 
greater  than  50  ppm  of  Poly-Chlorinated 
Biphenyls  (PCBs).  The  Office  of  Toxic 
Substances  (OTS)  ciurently  requires 
waste  containing  greater  than  50  ppm  of 
PCBs  to  be  incinerated  in  a  TSCA 
approved  PCB  incinerator.  OTS  has 
some  PCB  test  bum  data  at  a  facility 
that  was  also  incinerating  K085.  EPA 
intends  to  develop  standards  for  both 
K085  and  KlOS  wastes  based  on  transfer 
of  PCB  incineration  performance  data. 

PCBs  were  often  mixed  with  a  mix  of 
tri-  and  tetra-chlorobenzenes  to  form  the 
mixtures  that  were  used  as  PCB 
transformer  fluids  (Askarels).  EPA 
anticipates  proposing  numerical 
treatment  standards  for  the 
chlorobenzene  constituents  in  K085  and 
KlOS  wastes  as  well  as  all 
chlorobenzene  wastes  based  on  direct 
transfer  of  incineration  e^iciencies  for 
the  chlorobenzenes  contained  in  the 
PCB  wastes.  This  information  is 
currently  considered  TSCA  conHdential 
business  information  (CBI)  and 
appropriate  TSCA  clearance  procedures 
must  be  followed  prior  to  use  for  matters 
involving  only  RCRA  authority.  Since 
these  data  will  not  be  available  in  time 
for  proposal  of  K085  or  KlOS  with  the 
Second  Third  wastes,  land  disposal  of 
K085  wastes  (as  promulgated  with  the 
First  Third  wastes)  shall  continue  to  be 
regulated  under  the  "soft  hammer" 
provisions  and  KlOS  wastes  will  also  be 
subject  to  these  provisions. 

If  these  data  remains  CBI.  the  Agency 
may  not  have  su^icient  time  to  develop 
a  treatment  standard  for  these  wastes 
prior  to  May  8. 1990.  The  statutory 
requirements  of  RCRA  referred  to  as  the 
"hard  hammer"  will  then  restrict  the 
waste  from  land  disposal.  However,  if 
performance  data  on  the  incineration  of 


K085  and  other  PCBs  are  submitted  in 
response  to  this  proposal  as  public 
information,  there  may  be  sufficient  time 
to  develop  treatment  standards  prior  to 
May  8. 1960.  However,  as  an  alternative, 
EPA  may  decide  to  allow  the  statutory 
provisions  of  the  "hard  hammer"  to  take 
effect,  because  1986  data  indicate  that 
these  wastes  may  no  longer  be  land 
disposed.  These  data  appear  to  conflict 
with  the  data  submitted  by  the  facility 
incinerating  K08S.  since  ash  generated 
from  incineration  of  KOBS.  which 
remains  K085  under  the  derived  from 
rule,  would  be  expected  to  require  land 
disposal 
Other  Organophosphorus  Wastes. 

K036— Still  iMttoms  from  toluene  reclamation 

distillation  in  the  production  of 

Disuifoton  (Ist)  i 

P039— Disulfoton  (1st) 
P040— Diethyl  2 — pyrazinyl  phosphorothioate 

(2nd) 
P041 — Diethyt-p-nitrophenyl  phosphate  (1st) 
P043 — Diisopropylduorophosphale  (2nd) 
P044— Dimethoate  (2nd) 
P062 — (iexaetbyl  tetraphosphate  (2nd) 
PtJTl — Methyl  parathion  (let) 
P06S — Octamethyl  pyrophosphoramide  (2nd) 
PoeE^— Parathion  (Ist) 
P09*— Phorate  (1st) 
P097  Famphur  (Ist) 

P109 — Tetraethyl  dithiopyropbosphate  (3rd) 
Pill — ^Tetraethyl  pyrophosphate  (2nd) 
U058— Cyclophosphamide  (2nd) 
1)087— O.O-Diethyl  S-methyl  dithiophosphate 

(3rd) 
U23S — tris-(2.3-Dibromopropyl)  phosphate 

(2nd) 

1.  Introduction.  EPA  has  grouped 
K036,  P039,  P040,  P041.  P043.  PD44,  P062. 
P071.  P085,  P089.  P094.  P097,  Pl09,  Pill. 
U058,  U087  and  U235  wastes  together 
due  to  similarities  in  structure  and 
elemental  content  of  the  primary 
constituent  of  concern  in  each  waste. 
All  of  the  chemicals  represented  by 
these  waste  codes  are 
organophosphorus  compounds. 

EPA  has  divided  the  U  and  P  wastes 
into  two  groups.  The  first  group  includes 
P039.  P071.  P089.  P094,  P097  and  U235. 
The  Agency  has  determined  that  the 
organophosphorus  chemicals 
represented  by  these  codes  are 
structurally  similar  to  the 
organophosphorus  pesticide.  Disulfoton. 
Therefore,  the  Agency  is  proposing  to 
directly  transfer  numerical  standards 
from  the  incineration  of  K037  wastes 
(wastewater  treatment  sludge  from  the 
production  of  Disulfoton)  to  each  of  the 
individual  U  and  P  chemicals.  Treatment 
standards  for  K037  wastewaters  and 
nonwastewaters  were  promulgated  on 
August  8. 1988.  More  information  on  the 
Agency's  procedures  for  transferring 
treatment  standards  can  be  foimd  in 
Section  I1I.A.S  of  this  preamble  as  well 


as  in  the  Background  Document  for 
these  wastes. 

2.  Development  of  Standards — a. 
Standards  for  P039.  P071.  P089.  P094. 
P097  and  U235.  The  transfer  of  treatment 
standards  for  Disulfoton  from  K037  is 
particulariy  appropriate  for  P039 
(Disulfoton)  and  for  P094  (Phorate).  The 
only  structural  difference  between 
Riorate  and  Disulfoton  is  the  additional 
methylene  (-CHj-)  group  in  Disulfoton. 
This  slight  difference  is  believed  to  be 
insignificant  with  respect  to  the  ability 
of  the  two  pesticides  to  be  incinerated. 
EPA  thus  believes  the  structural 
similarity  is  sufficient  to  support  the 
transfer  of  standards.  In  addition,  the 
Agency  believes  that  Disulfoton  is  one 
of  the  most  difTicult  organophosphorus 
chemicals  in  this  entire  group  of 
organophorus  compounds  to  incinerate. 
Given  that  Disulfoton  can  be  effectively 
treated  by  incineration  and  that  the 
chemicals  in  this  group  are  structurally 
similar,  the  Agency  believes  that  all  the 
other  wastes  in  this  section  can  be 
effectively  treated  by  incineration. 
Therefore,  the  Agency  believes  that  the 
performance  achievable  by  incineration 
represents  BDAT  for  all  of  the  above 
wastes  and  is  proposing  to  transfer 
these  standards  to  P039.  P071.  P089, 
P094,  P097  and  U235. 

While  the  Agency  believes  that  the 
K037  standards  can  be  transferred  to 
these  wastes,  it  understands  that  a 
particular  U  or  P  waste  may  not  contain 
the  same  constituents  or  concentration 
of  the  specific  U  or  P  chemical  that  were 
in  the  K037  waste  that  EPA  incinerated. 
EPA  also  understands  that  the 
composition  of  U  and  P  wastes  can  vary 
significantly.  However,  given  the 
statutory  time  constraints  that  exist,  the 
Agency  cannot  possibly  test  every  single 
U  and  P  chemical,  nor  can  it  be  expected 
to  account  for  this  variability  in  waste 
characteristics.  The  Agency  is  therefore 
soliciting  specific  data  on  treatment  of 
these  wastes.  The  Agency  also  believes 
that  the  transfer  of  standards  is  the  best 
alternative  for  these  organophosphorus 
wastes. 

b.  Standards  for  P040.  P041.  P043. 
P044.  P06Z  P085.  P109.  Pill.  U058  and 
U0B7.  As  with  the  first  group  of  wastes, 
the  Agency  believes  that  incineration 
represents  BDAT  for  these  wastes. 
However,  the  Agency  does  not  believe 
that  numerical  treatment  standards  can 
be  established  for  these  chemicals  at 
this  time.  The  major  problem  in 
establishing  numerical  standards  for 
these  chemicals  is  that  EPA  does  Not 
currently  have  an  analytical  method  that 
can  analyze  these  chemicals  in  these 
treatment  residues.  In  addition,  EPA  has 
not  identified  any  organic  constituents 
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in  these  wastes  that  could  be  used  as  a 
surrogate  or  as  an  indicator  compound 
in  order  to  develop  numerical  standards 
for  these  wastes.  The  Agency  recognizes 
that  there  may  be  methods  that  may  be 
used  for  the  concentrated  chemicals  to 
verify  purity  and  determine  product 
specifications.  However,  there  are  often 
no  analytical  procedures  for  the 
measurement  of  trace  quantities  of  these 
chemicals  either  in  environmental 
samples  or  in  residues  from  treatment 
As  a  result  a  numerical  treatment 
standard  for  these  constituents  is 
apparently  not  feasible.  While  there 
does  not  appear  to  be  an  approved 
method  that  is  capable  of  detecting 
these  compounds  in  incinerator  ash.  the 
Agency  is  investigating  methods  used  by 
other  EPA  offices  which  may  detect 
these  compounds  on  food  or  in  water. 
Since  Section  3004(m)  allows  the 
Agency  to  establish  either  levels  or 
methods  of  treatment  the  Agency  is 
proposing  incineration  as  a  method  of 
treatment  for  this  second  group  of  U  and 
P  wastes.  It  is  also  important  to  point 
out  that  EPA  requires  that  an  incinerator 
burning  any  RCRA  hazardous  waste 
must  meet  the  requirements  specified  in 
40  CFR  Part  264  Subpart  O  or  Part  265 
Subpart  O. 

P041.  P043.  POM  and  Pill  hydrolyze 
(break  down  quickly)  in  water  making 
them  difficult  to  analyze  in  wastewater 
forms  of  these  wastes.  Even  though 
these  compounds  hydrolyze  readily  in 
water,  the  Agency  lacks  data  on  the 
effects  of  the  hy(ht)lysis  products  on  the 
environment  and  does  not  have  an 
approved  analytical  method  to  measure 
those  products.  Therefore,  the  Agency  is 
not  proposing  hydrolysis  as  a  method  of 
treatment  for  these  wastes.  P062,  U058. 
and  P085  can  only  be  analyzed  by  HPLC 
(High  Pressure  Liquid  Chromatography). 
When  compounds  cannot  be  analyzed 
by  GC.  EPA  is  reluctant  to  transfer 
standards  based  on  GC  analysis  unless 
practical  equivalency  can  be 
demonstrated.  In  addition,  since 
reference  analytical  compounds  do  not 
appear  to  be  available  for  the  chemicals 
represented  by  P040.  P109  and  U087,  the 
Agency  anticipates  that  problems  with 
compUance  and  enforcement  would 
preclude  numerical  standards  from 
being  proposed  at  this  time. 

As  concentrated  o^-spec  chemicals, 
most  of  the  U  and  P  wastes  are  toxic 
pesticides  and  contain  relatively  high 
levels  of  phosphorous  and/or  sulfur. 
Therefore,  combustion  units  used  for 
treating  these  wastes  must  be  equipped 
with  air  pollution  control  devices  that 
will  control  the  combustion  products  of 
phosphorus  and  sulfur.  Additionally, 
U056  (cyclophosphamide]  and  U235 


(tris-(2.3-dibromopropyl|  phosphate)  are 
halogenated  organic  compounds.  The 
elemental  chlorine  content  of  U068  is 
27%,  and  the  elemental  bromine  content 
of  U235  is  60%.  If  concentrated,  these 
wastes  would  be  subfect  to  the 
California  list  restrictions. 

Carbon  adsorption  as  a  method  of 
treatment  for  the  wastewater  forms  of 
this  second  group  of  organophosphorus 
wastes  is  proposed  as  BOAT.  The 
Agency  believes  that  the  wastewater 
forms  of  these  wastes  can  easily  be 
adsorbed  due  to  the  branched  and  ionic 
nature  of  their  structures.  After  the 
adsorption,  and  before  disposal,  the 
carbon  must  be  incinerated,  and  the 
standards  for  the  nonwastewaters  must 
be  met. 

The  Agency  believes  that  incineration 
and  carbon  adsorption  are  available 
becaote:  (1)  These  technologies  are 
commercially  available  or  can  be 
purchased  from  a  proprietor  and  (2) 
these  technologies  achieve  substantial 
reduction  and  removal  of  organic 
hazardous  constituents  in  wastes  judged 
to  be  more  difficult  to  treat  than  those 
organics  represented  by  these  U  and  P 
chemicals. 

Many  of  the  U  and  P  wastes  can  exist 
as  concentrated  off-spec  chemicals. 
Depending  on  other  constituents 
present,  these  forms  of  the  wastes  could 
potentially  be  dissolved  in  a  suitable 
waste  solvent  and  incinerated  in  a 
liquid  injection  system.  However,  EPA 
believes  that  in  order  to  reduce  the  risk 
associated  with  dissolving  these  highly 
toxic  chemicals,  incineration  in  a  rotary 
kiln  may  be  a  preferred  choice  of 
incineration  unit  (although  this  proposed 
rule  allows  any  method  of  incineration). 
EPA  is  not  precluding  the  dissolution  of 
these  chemicals.  In  cases  where  there  is 
a  significant  volume  of  these  chemicals, 
dissolution  in  a  solvent  may  be 
necessary  to  reduce  the  emission  of 
phosphorus  and  sulfur  oxides  or  to 
increase  the  heat  content  (BTUs)  of  the 
waste  in  general.  Due  to  the  toxicity  of 
these  wastes,  and  the  Ukelihood  of 
phosphorus  and  sulfur  oxide  emissions, 
EPA  is  specifically  requesting  comment 
on  the  applicability  of  these  wastes  for 
fuel  substitution. 

The  Agency  is  currenUy  unaware  of 
any  alternative  treatment  or  recycling 
technologies  that  have  been  examined 
specifically  for  these  wastes  and  solicits 
data  and  comments  on  these.  In 
addition,  because  highly  specialized 
recovery  systems  geared  to  the  recovery 
of  the  specific  pesticide  would  probably 
be  required,  it  is  unhkely  that  the 
Agency  would  consider  proposing  a 
treatment  standard  of  "No  Land 
Disposal  Based  on  Recycling".  The 


proposed  rule,  in  any  case,  does  not 
preclude  recycling  (provided  the 
recycling  does  not  involve  burning  as 
fuel  or  use  constituting  disposal;  see 
S  261.33). 

c.  Standard  for  K030  wastewaters.  On 
August  &  1988.  a  treatment  standard  of 
"No  Land  Disposal  Based  on  No 
Generation"  was  promulgated  for 
nonwastewater  forms  of  K036.  While  the 
same  treatment  standard  was  originally 
proposed  for  wastewater  forms  of  K036, 
it  was  not  promulgated  because  the 
Agency  determined  that  K036 
wastewaters  could  be  generated  as 
leachate  from  previously  land  disposed 
K036  (i.e„  the  basis  of  the  standard,  "no 
generation"  of  wasteMraters,  was  not 
valid).  Land  disposal  of  K036 
wastewaters  is  thus  currently  regulated 
imder  the  "soft  hammer"  provisions. 
Although  today's  rale  proposes 
standards  for  these  wastewaters  based 
on  a  direct  transfer  of  numerical 
treatment  standards  from  K037 
wastewaters,  the  Agency  is  not 
reopening  the  comment  period  for  the 
promulgated  treatment  standards  for 
K036  nonwastewaters.  The  Agency  has 
established  variance  procedures  for 
those  facilities  that  must  land  dispose 
these  wastes  and  cannot  meet  the 
promulgated  treatment  standards.  These 
procedures  are  outlined  in  other  sections 
of  today's  rule. 

BOAT  TREATMEffT  STANDARDS  FOR  K036 
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BOAT  Treatment  Standards  for  U 
AND  P  Organophosphorus  Wastes 
P040.  P041.  P043,  P044,  P062,  P085, 
PI 09.  P1 1 1.  U058  and  U087 


CARBON  adsorption  AS  A  METHOD 


m.  Phthalate  UandP  Wastes 

U02&— Bis-(2-ethylhexyl)  phthalate  (2nd) 
U069— Din-butyl  phthalate  (3rd) 
U088— Diethyl  phthalate  (3rd) 
U102— Dimethyl  phthalate  (3rd) 
U107— Di-n-octyl  phthalate  (2nd) 
U190— Withalic  anhydride  (3rd) 

BDAT  standards  for  all  of  these  U  and 
P  wastes  are  proposed  based  on  transfer 
of  data  on  the  performance  of  rotary  kiln 
incineration  for  K024  nonwastewaters 
(distillation  bottoms  from  the  production 
of  phthalic  anhydride  from 
naphthalene).  Treatment  standards  for 
K024  wastewaters  and  nonwastewaters 
were  promulgated  with  the  First  Third 
wastes  on  August  8, 1988.  These 
standards  were  based  on  the 
performance  of  incineration  of  K024 
nonwastewaters  in  a  rotary  kiln  and  the 
concentrations  of  hazardous 


constituents  found  in  the  ash  and 
scrubber  water  residuals^  In  today's 
rule,  the  Agency  is  proposing  to  transfer 
these  treatment  standards  to  U028, 
U069.  U088,  U102.  U107  and  U190. 

Except  for  U190  (i.e.,  phthalic 
anhydride:  which  forms  phthalic  acid  by 
a  simple  reaction  with  water)  all  of 
these  U  and  P  wastes  are  esters  of 
phthalic  acid.  These  esters  are 
commonly  referred  to  as  phthalates.  The 
difference  between  these  compounds  is 
merely  the  number  of  methylene  (-CHj-) 
hydrocarbon  groups  on  each  ester  group 
(i.e.,  diethyl  phthalate  has  one  more 
methylene  on  each  ester  group  than 
dimethyl  phthalate).  EPA  believes  that 
these  structural  similarities,  coupled 
with  the  fact  that  all  of  these  compounds 
are  anticipated  to  be  easier  to  biun  than 
phthalic  acid,  are  sufficient  evidence  to 
support  the  transfer  of  the  performance 
data  for  phthalic  acid  (from  K024)  to 
these  individual  U  and  P  phthalates. 
Therefore,  the  Agency  intends  to 
propose  treatment  standards  for  each 
individual  compound  based  on  these 
data. 

These  U  and  P  wastes  are  grouped  as 
"phthalates"  in  order  to  solicit  specific 
comments  from  manufacturers  and  users 
of  phthalates  regarding  standards  for 
these  wastes.  Several  petitions  have 
been  submitted  to  EPA  to  remove 
certain  phthalates  from  TSCA  and 
SARA  lists  of  hazardous  materials.  In 
addition,  analyses  for  these  constituents 
are  often  complicated  by  the  high 
probabiHty  of  cross-contamination  by 
these  constituents  in  the  laboratory. 
They  are  common  contaminants  in 
plastics  (such  as  plastic  gloves  used 
during  the  analyses)  due  to  their 
presence  as  plasticizers. 

While  the  proposed  treatment 
standards  for  these  U  and  P  phthalate 
wastes  are  based  on  the  performance  of 
incineration  of  K024  in  a  rotary  kiln, 
other  treatment  technologies  such  as 
fluidized  bed  incineration,  fuel 
substitution  units,  biodegradation,  and 
solvent  extraction,  that  can  achieve 
these  standards  are  not  precluded  from 
use  by  this  rule.  Since  all  of  these 
compounds  consist  only  of  carbon, 
hydrogen  and  oxygen,  it  is  highly  likely 
that  these  wastes  could  go  to  fuel 
substitution  or  to  cement  kilns  as 
alternatives  to  incineration.  The  Agency 
is  currently  unaware  of  any  alternative 
treatment  or  recycling  technologies  that 
have  been  examined  specifically  for 
these  wastes  and  solicits  data  and 
comments  on  these. 


EPA  received  no  comments  on  the 
numerical  treatment  standards  for  K024. 
To  date,  no  requests  for  a  variance  from 
these  standards  have  been  received.  The 
Agency  has  data  that  indicate  that  there 
are  relatively  few  generators  of  these  U 
and  P  phthalate  wastes.  Information 
also  suggests  that  most  of  these  wastes 
are  not  typically  land  disposed.  The 
Agency  considered  proposing  a 
treatment  standard  of  "No  Land 
Disposal  Based  on  No  Generation"  for 
the  nonwastewater  forms  of  those 
wastes  that  were  not  land  disposed  in 
1986.  However,  the  Agency  prefers  to 
establish  numerical  standards  whenever 
a  transfer  of  standards  can  be 
reasonably  performed. 

EPA  has  determined  that  incineration 
in  a  rotary  kiln  will  achieve  a  level  of 
performance  that  represents  the  best 
demonstrated  available  treatment 
technology  (BDAT)  for  nonwastewater 
forms  of  the  U  and  P  phthalate  wastes. 
EPA  promulgated  treatment  standards 
for  K024  wastes  based  on  analysis  for 
phthalic  acid  and  is  proposing  the  same 
standards  for  wastes  identified  as  K023. 
K093,  and  K094.  While  phthalic 
anhydride  is  the  primary  hazardous 
constituent  in  K023.  K024.  K093.  and 
K094,  it  is  readily  hydrolyzed  by  water 
to  phthalic  acid.  Thus,  phthalic 
anhydride  cannot  be  easily  analyzed. 
However,  there  is  an  analytical  method 
for  phthalic  acid.  Thus,  the  treatment 
standards  for  K023.  K024,  K093,  and 
K094  wastewaters  and  nonwastewaters 
are  based  on  analyses  for  phthalic  acid. 
This  constituent,  although  not  listed  as  a 
hazardous  constituent  in  Part  261 
Appendix  Vill,  was  chosen  as  a 
surrogate  compound  for  phthalic 
anhydride.  EPA  is  also  proposing  the 
same  BDAT  treatment  standards  for 
wastes  identified  as  U190.  phthalic 
anhydride.  The  proposed  standards  for 
the  other  U  and  P  phthalate  wastes,  are 
listed  in  the  tables  at  the  end  of  this 
section  and  are  derived  from  a  direct 
transfer  of  the  numerical  value  for 
phthalic  acid  to  the  respective  phthalate 
ester.  The  Agency  believes  that  the 
relatively  high  numerical  values  for  each 
individual  phthalate  will  account  for 
potential  contamination  problems  (as 
previously  discussed)  that  are 
anticipated  from  handling  wastes  that 
contain  very  high  concentrations  of 
these  phthalates  (i.e.,  the  U  and  P 
wastes).  All  standards  are  based  on 
analysis  of  total  constituent 
concentration. 
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9.  EPA's  Strategy  for  Transferring 
Standards  for  All  Remaining  U  and  P 
Wastes 

This  section  of  today's  preamble 
presents  a  discussion  of  the  approaches 
and  options  that  the  Agency  is 
considering  for  establishing  BOAT 
treatment  standards  for  all  of  the 
remaining  "U"  and  "F'  wastes  that  have 
not  been  proposed  to  date  or  are 
proposed  in  other  sections  of  today's 
preamble.  This  discussion  is  intended  to 
give  advance  notice  to  the  regulated 
community  and  to  provide  an 
opportunity  to  comment  on  these 
approaches  and  to  submit  data  that  may 
help  in  developing  such  standards.  At 
this  time,  the  Agency  is  not  proposing 
treatment  standards  for  any  of  the 


wastes  listed  in  this  section.  Please 
identify  comments  on  this  material  with 
the  heading  "Comments  on  EPA's 
approach  to  remaining  wastes". 

The  Agency  is  specincally  soliciting 
comments  on  the  approach  to 
developing  treatment  standards  for  each 
of  the  individual  wastes  or  treatability 
groups.  Comments  and  data  on  speciHc 
treatment  technologies  for  specific 
wastes  or  subcategories  should  include 
a  description  of  the  generation  process 
or  processes,  complete  chemical  and 
physical  analyses  of  the  wastes  and 
treatment  residuals  (including  all 
appropriate  QA/QC  information),  as 
well  as  technical  descriphons  of  the 
treatment  technologies  including  design 
and  operating  conditions. 

a.  Background  and  General  Issues. 
Today's  rule  addresses  several  problems 
pertinent  to  the  development  of 
numerical  treatment  standards  for  "U" 
and  "F'  wastes  (as  defined  in  40  CFR 
Section  261.33(e]  and  (f)|-  In  this  section, 
the  Agency  presents  options  to  resolve 
these  problems.  Other  issues  such  as 
deficiencies  in  waste  characterization, 
analytical  complications,  sporadic 
generation  patterns,  infrequent  land 
disposal,  potential  necessity  for 
dissolution  prior  to  treatment  and 
difficulties  in  evaluation  of  recycling 
potential,  are  also  presented. 

The  Agency  believes  that  numerical 
treatment  standards  can  be  developed 
for  the  majority  of  "U"  and  "F'  wastes 
based  on  existing  data.  EPA  has 
grouped  all  of  the  "U"  and  "F'  wastes 
into  various  treatability  groups  based  on 
similarities  in  elemental  composition 
(e.g..  carbon,  halogens  and  metals)  and 
the  presence  of  key  functional  groups 
(e.g.,  phenolics,  esters,  and  amines) 
within  the  structure  of  the  individual  U 
or  P  chemical.  In  development  of  these 
treatability  groups,  the  Agency  also 
accounted  for  physical  and  chemical 
factors  that  are  known  to  effect  the 
selection  of  treatment  alternatives  and 
to  effect  the  performance  of  the 
treatment,  such  as  volatility  and 
solubility.  The  use  of  the  chemical  (e.g. 
pesticides  and  pharmaceuticals)  was 
also  important  in  establishing  these 
groups.  By  emphasizing  the  use  of  these 
chemicals,  it  allows  the  Agency  to 
identify  issues  specific  on  these  groups 
of  chemicals,  to  target  potential  sources 
of  data,  and  to  solicit  comments  and 
data  from  speciRc  industries  and  public 
interest  groups. 

1.  Waste  Characterization.  Let  us  first 
examine  the  characteristics  and  nature 
of  these  wastes.  EPA  has  designated  a 
specific  U  or  P  waste  code  number 
referring  to  the  specific  chemical 
constituent  associated  with  that  code. 


EPA's  listing  sorts  these  wastes  into  two 
general  hazard  categories.  Those  wastes 
identified  as  P  wastes  are  defined  as 
"acute  hazardous"  wastes  and  those 
wastes  identified  as  U  wastes  are 
defined  as  "toxic"  wastes.  The  Agency 
has  determined  that  these  distinctions 
generally  have  no  bearing  on  treatability 
nor  do  they  contribute  to  the 
development  of  the  treatability  groups 
identified  in  this  section. 

As  listed,  these  wastes  are  typically 
commercial  products,  off-specification 
species,  container  residues,  or  spill 
residues.  These  wastes  can  also  exist  as 
wastewater  or  nonwastewater 
treatment  residues  based  on  the 
derived-from  or  mixture  rules.  In 
addition,  they  are  often  identified  as 
contents  of  lab  packs.  Within  these  lab 
packs,  they  have  been  identified  as 
various  complex  mixtures  of  discarded 
concentrated  chemicals,  contaminated 
laboratory  samples,  old  analytical 
laboratory  standards  and  contaminated 
equipment. 

EPA  understands  that  the  composition 
of  these  wastes  can  vary  significantly.  It 
recognizes  that  some  U  and  P  wastes 
may  not  contain  the  same  constituents 
or  concentration  of  the  specific  U  or  P 
chemical  that  was  present  in  the  waste 
from  which  numerical  standards  may  be 
proposed  to  be  transferred.  However, 
given  the  statutory  time  constraints  that 
exist  the  Agency  cannot  possibly  test 
every  single  U  and  P  chemical  nor  can  it 
expect  to  account  for  the  anticipated 
variability  in  waste  characteristics.  The 
Agency  believes  that  the  transfer  of  data 
and  development  of  numerical 
standards  is  the  best  alternative  for 
these  U  and  P  wastes,  with  treatment 
variances  available  for  exceptional 
cases,  such  as  for  wastes  identified  as 
contaminated  soil  and  debris. 

In  order  to  comply  with  the  land 
disposal  restrictions  requirements  of 
HSWA.  the  Agency  is  considering 
proposing  a  method  of  treatment  as 
opposed  to  a  numerical  treatment 
standard  for  wastes  identified  as 
contaminated  equipment  or  debris.  A 
detailed  discussion  regarding  our 
rationale  to  specify  a  treatment 
technology  is  presented  in  the  following 
section. 

2.  Analytical  Complications.  One 
significant  problem  with  setting 
standards  for  U  and  P  wastes  is  that  for 
many,  EPA  does  not  have  an  analytical 
method  that  is  approved  by  the  Office  of 
Solid  Waste.  For  others,  there  are 
apparently  no  analytical  methods  that 
are  known  to  exist.  The  Agency 
recognizes  (that  these  compounds  do 
exist  and  that  there  are  methods  that 
may  be  used  for  the  concentrated 
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chemicals  to  verify  purity  and 
determining  product  specifications. 
However,  there  are  often  no  analytical 
procedures  for  the  measurement  of  trace 
quantities  of  these  chemicals  either  in 
environmental  samples  or  in  residues 
from  treatment.  As  a  result,  a  numerical 
treatment  standard  for  some  of  these 
constituents  is  apparently  not  feasible. 

In  addition,  many  of  these  chemicals 
either  react  or  degrade  with  water  or 
leaching  solutions,  preventing  the  direct 
measurement  of  the  U  or  P  constituent  in 
treatment  residues.  Whenever  possible, 
EPA  considered  the  possibility  of  using 
the  reaction  products  or  degradation 
products  to  develop  numerical 
standards  for  these  wastes  (e.g.  cyanide 
for  sodium  cyanide  and  lead  for  lead 
phosphate).  However,  in  some 
instances,  there  are  apparently  no 
"indicator"  compounds  that  can  be 
measured.  An  example  of  this  problem 
is  U223,  toluene  diisocyanate  (TDI). 
Currently.  EPA  has  no  standard  method 
to  characterize  TDI.  TDI  is  a  constituent 
that  polymerizes  very  easily  and 
hydrolyzes  to  become  a  toluene  diamine 
(TDA)  when  reacted  with  water. 
Unfortunately,  the  Agency  is  unable  to 
use  TDA  as  an  indicator  of  TDI 
presence,  since  EPA  also  lacks  an 
approved  standard  method  for  TDA. 
The  Agency,  however,  is  currently 
examining  available  methods  that  would 
enable  the  characterization  of  TDI  or 
identification  of  another  indicator.  If 
EPA  is  unable  to  develop  a  standard 
method  or  identify  an  indicator  for  TDI 
(U223).  there  will  not  be  a  way  of 
verifying  the  performance  of  treatment 
based  on  analysis  of  treatment  residues 
for  TDI.  Therefore,  a  numerical 
treatment  standard  for  U223  may  not  be 
technically  feasible.  The  Agency  solicits 
information  about  analytical  methods 
currently  used  by  manufacturers  and 
fonnulators  for  those  U  and  P  chemicals 
that  EPA  has  no  SW846  analytical 
methods. 

3.  Current  Generation  and  Land 
Disposal  Practices.  The  Agency  has 
data  that  indicates  that  for  some  U  and 
P  wastes  there  may  be  relatively  few 
generators.  Information  from  the  1986 
TSDR  survey  also  suggests  that  some  of 
these  U  and  P  wastes  are  not  typically 
land  disposed.  The  Agency  considered 
proposing  a  treatment  standard  of  "No 
Land  Disposal  Based  on  No  Generation" 
for  these.  However,  the  Agency  prefers 
to  establish  numerical  standards 
whenever  a  transfer  of  standards  can  be 
reasonably  performed. 

This  approach  is  particularly 
important  for  U  and  P  wastes  for  several 
reasons.  In  particular,  the  sporadic 
nature  of  generation  suggests  that  these 


wastes  may  be  generated  at  any  time 
and  thus  may  require  land  disposal  of 
treatment  residues.  While  establishing  a 
treatment  standard  of  "No  Land 
Disposal  Based  on  No  Generation",  does 
provide  an  alternative  of  a  petition  for  a 
variance  to  generators  (see  section 
III.A.6.),  the  Agency  believes  that  there 
is  a  higher  probability  that  a  specific  U 
or  P  waste  may  be  sporadically 
generated  rather  than  some  of  the  F  or  K 
wastes  for  which  the  standard  was 
originally  developed.  However,  the 
Agency  does  believe  that  for  some  U 
and  P  wastes  that  have  a  very  low 
probability  of  generation,  this 
alternative  may  be  feasible. 

4.  Dissolution  for  Treatment  Some  of 
the  discarded  or  off-specification  U  and 
P  chemicals,  when  existing  as 
concentrated  chemicals  or  mixtures,  in 
some  circumstances,  may  be  dissolved 
in  a  suitable  solvent  prior  to  treatment 
Concentrated  organic  liquids  and  solids 
could  be  dissolved  in  an  appropriate 
organic  solvent  (or  waste  solvent)  and 
then  incinerated  in  a  liquid  injection 
system.  Concentrated  inoi^anic 
chemicals  and  metal  salts  could  be 
dissolved  in  water  or  acidic  media  and 
then  be  chemically  oxidized  or  reduced, 
and  precipitated  as  an  insoluble  salt. 

EPA  believes  that  to  reduce  the  risk 
associated  with  dissolving  these  hi^ly 
toxic  chemicals,  incineration  of  low 
volumes  of  these  concentrated  organic 
chemicals  in  a  rotary  kiln  may  be 
preferred.  In  addition.  EPA  is  concerned 
about  potential  increases  in  waste 
volume  due  to  this  practice.  However. 
EPA  is  not  precluding  the  dissolution  of 
these  chemicals  where  this  dissolution  is 
environmentally  the  best  practice.  In 
cases  where  there  is  a  significant 
volume  of  these  chemicals,  dissolution 
in  a  solvent  may  be  necessary  in  order 
to  reduce  the  acidic  emission  of  halides 
or  oxides  of  phosphorus,  nitrogen,  or 
sulfur.  The  dissolution  may  also  be 
necessary  to  increase  the  heat  content 
of  the  waste. 

5.  Recycling  Potential.  The  Agency 
believes  that  recycling  for  some  of  the  U 
and  P  wastes  may  be  feasible.  For 
example,  an  off-spec  product  can 
undergo  further  on-site  processing  rather 
than  land  disposal,  can  be  sold  as  a  low 
grade  chemical  product  in  the  market,  or 
can  be  exchanged  as  a  raw  material  to 
other  industries  participating  in  a 
hazardous  waste  exchange  program. 
Other  U  and  P  wastes  may  require 
further  treatment  prior  to  recycling  (e.g., 
U  and  P  wastes  that  tend  to  polymerize 
or  solidify  may  need  to  be  Huidized  prior 
to  reuse).  Certain  U  and  P  wastes  may 
not  be  amenable  to  recycling  for  a 
variety  of  reasons.  The  Agency  solicits 


data  and  information  to  identify  those  U 
and  P  wastes  amenable  to  recycling. 
EPA  does  not  intend  to  preclude  the 
recycling  of  any  of  these  wastes. 

b.  Halogenoted  Organics  Treatability 
Groups.  Many  of  the  U  and  P  wastes  fall 
under  a  general  treatability  group  of 
Halogenated  Organics.  Within  this 
general  group  are  six  different 
individual  treatability  groups  based 
primarily  on  similarities  in  their 
structure,  their  industrial  use  or 
generation,  and  the  presence  of  certain 
functional  groups.  Various  issues 
associated  with  each  treatability  group 
are  discussed  below.  The  U  and  P 
chemicals  are  grouped  into  chlorinated 
aliphatics,  chlorinated  phenols,  single 
component  halogenated  pesticides, 
multiple  component  halogenated 
pesticides,  chlorobenzene  wastes,  and 
miscellaneous  halogenated  organic 
wastes,  which  are  presented  in  Table  I 
through  Table  6. 

For  the  chlorinated  aliphatics 
treatability  group,  EPA  anticipates 
transferring  performance  data  from  the 
rotary  kiln  incineration  of  K019  or  F024 
wastes  to  these  chemicals.  The  Agency 
believes  that,  since  F024  wastes  are 
specifically  wastes  from  the  production 
of  chlorinated  aliphatics  and  K019 
contained  high  concentrations  of  many 
of  the  specific  U  and  P  chlorinated 
ahphatics,  this  transfer  is  justified. 

The  solubility  of  chlorinated  phenols, 
which  will  affect  wastewater  treatment 
depends  heavily  on  the  pH.  Data 
available  from  the  incineration  of  K043 
wastes  (from  the  production  of  2,4-D) 
show  the  effectiveness  of  incineration 
for  various  halogenated  phenolics.  The 
Agency  anticipates  extrapolating  data 
from  K043  wastes  to  the  other  phenols. 

Some  of  the  single  component 
halogenated  pesticides  listed  in  table  3 
are  no  longer  marketed  or  are  banned 
from  use.  The  Agency  will  analyze  data 
available  to  the  Office  of  Pesticides  and 
Toxic  Substances  on  the  generation  and 
treatment  of  these  wastes. 

The  multiple  component  halogenated 
pesticide  wastes  are  generally  restricted 
and  are  produced  for  use  outside  of  the 
United  States.  Treatment  standards  for 
wastes  from  the  production  of  these 
multiple  component  halogenated 
pesticides  are  discussed  elsewhere  in 
this  preamble.  Treatment  standards  for 
P123  and  U036  are  expected  to  be 
similar  to  those  promulgated  for  those 
wastes. 

The  Agency  anticipates  extrapolating 
performance  data  from  incineration  of 
PCB  wastes  to  all  chlorobenzenes.  The 
PCBs  burned  in  this  test  reflect  the 
mixture  of  tri-  and  tetra-chlorobenzenes 
used  in  transformers  (Askarels).  Further 
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discussion  of  the  transfer  of  this  data 
can  be  found  elsewhere  in  this 
preamble. 

For  the  miscellaneous  halogenated 
organic  wastes,  the  Agency  expects  to 
transfer  data  from  ethylene  dibromide, 
due  to  its  low  heat  of  combustion. 
Because  there  is  no  other  correlation 
which  can  be  used  for  this  broad 
category  of  wastes,  the  Agency  believes 
that  basing  the  treatment  standard  on 
one  of  the  most  difficult  to  incinerate 
wastes  represents  the  best  option. 
Halogens  or  hydrogen  halides  can  be 
expected  to  be  emitted  from  hazardous 
waste  incinerators,  but  can  be 
controlled  by  the  use  of  scrubbers  and 
other  air  pollution  control  equipment 

Table  1 .— CHt-ORiNAito  Auphatic 
Wastes 


U044 — CNoroforfn 

U074— 1 ,4-OicNoro-2-»)uHn«., 
U07S— 1 . 1 -OicMoroettMna . 
U077—  1 .2-OicNoro8(rww .... 
U07S— 1 . 1 -OcNoroattiytww . 
U079— 1  ^OicNoroettiytww . 

11063— 1  .SOcNoroprapanc .. 
U0e4— 1  ^OicNoropropana 
U131-HwcWoto«hww 
U184— PamacNoroalhan* 
U20e— 1.1.1.2-1 
U209-1,1.2^-T( 
U210— TelracNoroMhylww. 
U21 1— CartMjn  MracNorida.. 
U226— 1 . 1 . 1 -Tf4cHoroa«wra . 
U227— 1 . 1  >TncNonMl»ww . 
U22S^TncWocO8tfiyton0 ...... 

U24J    IttKicWofopcopwu.. 


(ISO 
(HO 
(3rt) 
(ISO 
(l«t) 
CW) 
(2nd) 
(2nd) 
Or«J) 
(2nd) 
(ad) 
(2nd) 
(in) 
(lit) 
(liQ 
(HO 
(ISO 
(ISO 
0»d) 


Table  2.— Chlorinated  Phcmouc 
Wastes 


U030    pOitorD^ivoMol... 

tXMS— 2-CNorophenot 

UOei  — 2.4-OicNoffH)hano> . 
UOeZ— 2.6.0icHtoroptwno< . 
U240— 2.4-0  salts  and  i 


Ort) 
Ord) 
On* 
Od) 
Ord) 


Table  3.— Single  Compoment 
Halogenated  Pesticide  Wastes 


P004— Aldnn 

P037-Oieldrin 

POSO-EndoauNvi.. 

P0S1— Endrin 

P0S7— 2.Flouroactawida 

Pose— FluoracMic  acid,  sodium  salt-.. 

POS»-HeptacNor 

P060 — laodnn 

U036-CMonbtnmt 

U060— OOO 

D061  — DOT 

U062— (MMa 

U066— 1 .2-OibrDmo-3-cNoropropana . 

U097— Dm«a«hyteart)0«ny(  cNofida 

U12S-HexacMorot»jiadwne 

Ui2»-tjndwia. 
U13 

U132— Hicachlwophana 

U142— Kapona 

U18S    r^enUcWmunWiobanjana- 
U247    MeBwjiychtoi .. 


(ISO 

(ISO 

(ISO 

._  Ord) 

-  (2nd) 
-.  (ISO 
..„  (ISO 
....  (2nd) 

-  Ord) 
-.  (2nd) 
.._  (ISO 
....  (2nd) 
».  dst) 
.-.  (2nd) 
.-.  (2nd) 
-  (ISO 
...  (ISO 
...  (3rd) 
-.  (2nd) 
~  (ISO 

OnQ 


Table  4.— Multiple  Component 
Halogenated  Pestiode  Wastes 


P123— Toxaphana „ 

UOaS-CNordana.  tactmical . 


(ISO 
(ISO 


Table  5.— Chlorobenzene  Wastes 

U037— CNorobanzana _... (isO 

U070— 1.2-Otchlofobargana (2nd) 

U071— 1.3-OicNorobanzana Od) 

U072— 1.4-OicNorobaniana (3rd) 

U183    PantacNorobanzana „ (3rd) 

U207— l.2.4.S-Ta»acNorobanzana (3rd) 


Table  6.— Miscellaneous 
Halogenated  Organic  Wastes 


P016— bMOiloramattiyQ  alhar.. 
P017— Browwacaioni 
P023— OtoroacatakMiyda- 

P024-<M>loro«*na 

P026-1-(o-CNoraphanyq  Mowaa.. 

P027 — 3-CliloropropioniMa 

P020    Danzyl  chlonda ««».. 

U006— Acalyl  cNorida . 
U01 7— Banzai  cNorlda. 


U020— BanzanaauNonyl  cNohda 

U024— tii»<2-CNoroa«haKy)ma0«ana- 

U02S--OlchlCMuatfiyl  a#)ar 

U026— GNoronaphazina 

U027— l)ia.<2-CNore)apropyO  aViar 

U030    4  OrufnuplMnyl  phanyl  atfMf 

U034— TricWoroacalaldahyda 

U04 1  — <vCWofo-2.3  apoityiacopana 

U042— 2<Moroatt«yl  vinyl  alhar 

U046— CNoromaVtyl  matttyl  alhar 

U047— 2-CtiloronapWhala<  m 

UO40— 4-Ctilor(voioludinaliydrocMnida.. 

U067-€»»ylana  dbiXMnda 

iMxio— uorofnomaoiana 

U073— 3,3'-OicWorobanzidhia 

UlOfl    todomaltiwia 

U1S6— Malhyl  cNorocarbonala 

U1 58— 4.1  Malh>lana.t)ia-(2-chloroanana). 

U192-Pronamida 

U222— o-Toluiitna  hydrocWorida ._ 
U225 — Bromoterm 


(1*0 
Ord) 
(3rd) 
Ord) 
(2nd) 
(2n«fl 
(3rd) 
Ord) 
Ord) 
Ord) 

(2nd) 

Ord) 

(2nd) 

(2nd) 

.._...  Ord) 

—  (3rd) 

—  (3rd) 

—  (ISO 

—  Ord) 

—  (ISO 
(2nd) 


(2nd) 
(ISO 
Ord) 
(2nd) 
(2nd) 
Ord) 
(ISO 
(ISO 
Ord) 
Ord) 


c.  Combustible  UandP  Waste 
Treatability  Groups.  BOAT  standards 
for  these  wastes  are  anticipated  to  be 
based  on  incineration  data  available  to 
the  Agency.  Since  these  wastes  have 
very  high  BTU  values,  they  might  be 
expected  to  be  well  suited  for  fuel 
substitution  purposes.  However,  despite 
the  fact  that  these  compounds  consist 
only  of  hydrogen  and  carbon  and  have  a 
high  heating  value,  some  of  these  wastes 
may  be  unacceptable  for  fuel 
substitution  due  to  their  relatively  high 
toxicity. 

Data  from  the  incineration  of  K024 
(Distillation  bottoms  from  the 
production  of  phthalic  anhydride  from 
naphthalene)  is  anticipated  to  be 
extrapolated  to  each  individual 
polynuclear  aromatic  hydrocarbon.  The 
structural  similarities  between  these 
polynuclear  aromatics  are  believed  to  be 
sufficient  to  support  the  transfer  of  these 
standards  (i.e.,  they  are  hydrocarbons 


generally  consisting  of  fused  benzene 
rings).  Detection  limits  for  those 
compounds  that  have  standard 
analytical  methods  will  be  checked 
against  the  data  for  K024  wastewaters 
and  nonwastewaters.  Information 
suggests  that  the  majority  of  these  waste 
codes  are  not  typically  land  disposed 
and  may  not  be  generated.  One  option 
open  to  the  Agency  for  these  codes  is 
"No  Land  Disposal  based  on  No 
Generation".  However,  since  U  and  P 
wastes  are  generated  sporadically,  the 
Agency  prefers  to  determine  numerical 
standards  whenever  a  reasonable 
transfer  of  performance  data  can  be 
supported. 

It  is  doubtful  that  recycling  is 
available  for  these  wastes.  Highly 
specialized  recovery  systems,  geared  to 
recovery  of  a  specific  compound,  would 
probably  be  required.  Polynuclear 
aromatic  hydrocarbons  are  grouped 
together  to  solicit  specific  comments 
regarding  their  toxicity  and  its  relation 
to  the  standards  for  these  wastes. 
Standards  for  these  wastes  are 
anticipated  to  be  complicated  by  the 
fact  that  these  compounds  are  generally 
more  toxic  than  most  hazardous 
chemicals.  In  fact  some  are  listed  as 
Class  A  carcinogens.  In  addition, 
analyses  for  these  constituents  are 
complicated  by  the  possibility  that  these 
compounds  are  generated  during  the 
combustion  process  as  products  of 
incomplete  combustion.  Other 
hazardous  and  nonhazardous  wastes 
may  actually  contribute  to  the  formation 
of  these  constituents.  Therefore,  it  may 
be  difficult  to  establish  BDAT  standards 
for  these  compounds  which  may  be 
generated  during  the  incineration  . 
process. 

Table  7.— Aromatic  and  Polycycuc 
Hydrocarbon  Wastes 


U00&— 2-Aoe<ylaininonuorana . 
U016— B«f«(c)achdir>e _ 


(2nd) 
(ISO 
(ISO 
(1S0 
(1sO 
dsO 


U01 8 — Benz(a>anthracerta .. 
U019— Benzene . 
U022— BertttXajpyrena.. 

U050— Chryaana 

U055 — Ctjmana  fisopropyt)enzane) (3rd) 

UOSft— Cydohaxane _ (3rd) 

U063— Oibenzo<a.h>anltvacana... _ (1«0 

U064— 1.2  7,8  Dibenzopyrene (IsQ 

U094— 7,12-Dimemy(t)enz[a]anttrac8ne....  (2nd) 

U120-floorantttene    (3rd) 

U137— lndeno(l.2.3^;,d)pyreoe (IsO 

U157— 3-Matt>y»cholant»irana (IsO 

U165— N^jhthalene (2nd) 

U220— Toluene  (methyl  benzana) (IsO 

U239— Xylenas  (dmattiyl  banzanaa) (2nd) 


Table  8.— Oxygenated  Hydrocarbon 
Wastes 


U001— AcataMahyda. 
U002— AcMona . 


Ord) 
(2nd) 
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Table  8.— Oxygenated  Hydrocarbon 
Wastes— Continued 


U004— Acetophenona.. 

U031— n-Butano! 

U051— Creosote 

U052-Craaols.. 

U057— Cydohexanone 

UOeS— 1,2:3.4-Diepoxybutana . 

U 1 01  — 2,4-Oimettiytphenol 

UIOS— 1,4-Dioxane 


(3rd) 
(1S0 
(l»l) 
Ord) 
(2nd) 
(3rd) 
I2nd) 

(1st) 

U112— Ethyt  acetate (3rd) 

U117— €thy1  ether (3rd) 

U122— formaldehyde (ist) 

U123— formk:  acid (3rd) 

U124— furan (ist) 

U125— Furfural (3rd) 

U126— GtyodaWohyde (3rd) 

U140— Isobulanol (2nd) 

U147— Maietc  anhydride (2nd) 

U154— Methanol (1st) 

U159— Melhyl  ethyl  ketone (1st) 

U160— Methyl  ethyl  ketone  peroxide (3r<fl 

U161— Methyl  isobotyl  ketone (2nd) 

U166— 1 ,4-Naphthoquinone (3rd) 

U182— Paraldehyde (3rd) 

U188— Phenol (1st) 

U197— p-Benzoquinone (3rd) 

U201— Resouronol (3rd) 

U213— Teuahydrofuran (2nd) 

d.  Organo-Nitrogen  and  Organo- 
Sulfur  Treatability  Groups.  This  group 
of  wastes  includes  the  nonhalogenated 
pesticides,  nitro-organics,  amines, 
nitriles  and  other  organics,  and  the 
organo-sulfur  wastes.  The  Agency  is 
currently  investigating  rotary  kiln 
incineration  as  treatment  for  these 
wastes.  The  Agency  is  concerned, 
however,  with  nitrogen  and  sulfur 
emissions  generated  from  the 
incineration  of  these  wastes. 

One  signiFicant  problem  with  setting 
standards  for  the  pesticide  wastes  is 
that  EPA  does  not  have  an  analytical 
method  that  is  approved  by  the  Office  of 
Solid  Waste.  The  Agency  recognizes 
that  these  compounds  do  exist  and  that 
there  may  be  methods  that  may  be  used 
for  the  concentrated  chemicals  to  verify 
purity  and  determine  product 
specifications.  However,  there  are  often 
no  analytical  procedures  for  the 
measurement  of  trace  quantities  of  these 
chemicals  either  in  environmental 
samples  or  in  residues  from  treatment 
The  organo-sulfur  and  organo-nitrogen 
wastes  are  not  easily  analyzed  by  gas 
chromatographic  (GC)  methods,  because 
the  compounds  are  polar,  highly 
branched,  and  have  high  molecular 
weights.  They  tend  to  stick  on  most 
columns,  although  special  columns  may 
be  suitable.  They  may  also  thermally 
decompose  in  the  GC.  This  may 
necessitate  specifying  a  method  of 
treatment  rather  than  determining 
numerical  standards  for  these  wastes. 


These  wastes  are  grouped  here  to  solicit 
comment  and  data  on  their  generation 
and  treatment 

Table  9.— Nonhalogenated  Pesticide 
Wastes 


P001— Warfarin  (>0.3%) (1st) 

P01 8— Brucine (i  st) 

P020— Oinoseb (i  st) 

P045— Thiofanox (3rd) 

P066— Methomyl (2nd) 

P070-AWcarb „ (1st) 

P072— l-Naphthyl-2-thiourea  (Bantu) (2nd) 

P088— Endothall ....(3rd) 

U01 1— Amilrole (2nd) 

U014 — Auramine „ (2nd) 

UI14— Ethylene  bs.dithiocart>afnic  add (2nd) 

U244— Thiram (2nd) 

U248— Warfarin  (<0.3%) (1st) 


Table  10.— Nitro-Organics 


P034— 2-Cyclohexy(-4,6K*nitrophenol . 
P047— 4.6-Dtnitro-o-cresol  and  salts... 

P048— 2.4-D(nrtrophenol 

P077 — p-Nitroamline . 
U105— 2,4-Dinrtrotoluene., 
U 1 06— 2,6-Oinrtrotoloene ., 


(3rd) 
(3rd) 
(1st) 
(3rd) 
(1st) 
(2nd) 


U 169— Nitrobenzene „ (2nd) 

U1 70— 4-N(trophenol (2nd) 

U171— 2-Nitropropane (1st) 

U181— 5-Nitro-o-toJu»dine .1 (3rd) 

U234— sym-Trinitrobenzerte (3rd) 


Table  11.— Amines 


P046— a,a-Dimethyfphef>ethylamine (3rd) 

P082— N-Nitrosodmnethytamine (1st) 

P084— N-Nitrosomethylvinytamirte _ (1st) 

U01 2— Ar*ne (1  st) 

U021— Benzidine (2nd) 

^J00^—3.3-^t^uT7)oxvfi€v^tSlvt :. (3rd) 

U092— Dimethyl  amme „ _ (2nd) 

U093 — p-Oi,methylam(noazot>enzene (2nd) 

U095— 3,3 -AtjurritvX^v4i6«i^ (2nd) 

U110— Oipropylamine (2nd) 

U111— Di-rvpropylrtitrosoamine (2tKl) 

U167— 1-Naphthylamioe (3rd) 

U168— 2-Naphthytamine (2nd) 

U172— N-NitToso-di-o-butyiamine (2nd) 

U173— N-Nitroso-diethanolamine (2nd) 

U174— N-Nitroso-dwthylamine (2nd) 

U179— N-Nitrosop^)endrie (2nd) 

U180— N-Nrtrosopyrrolidina (1st) 

U191— 2-Picoline (3rd) 

U194— n-Propytamina , (3rd) 

U 1 96— Pyridina (2nd) 

Table  12.— Nitriles  and  Other 
Organo-Nitrogens 

P031  —Cyanogen _ (3rd) 

P033— Cyanogen  chloride (3rd) 

P069— MethyHactonitnte ._ (ist) 

U246— Cyanogen  brorrode (3rd) 

P064 — Isocyamc  acid,  methyl  ester (3rd) 

P101— Propanenrtnte/ethyl  cyanide (3rd) 

U003— Acetonrtnle (2nd) 

U148— Maleic  hydrazide „ (3rd) 

U149— MalorMtnie (2nd) 

U1 76— N-Nitroso-N-ethylurea (2nd) 

U177— N-Nitxoso-N-methylurea (IsO 


Table  12.— Nitriles  and  Other 
Orqano-Nitrogens— Continued 


U178— N-Nitroso-N-methylurelhane (2nd) 

U236-Tfypan  bkie (3rd) 

U238— Ethyl  cartMimale (IsO 


Table  13— Organosulfur  Wastes 


P002—1 -Acetyl  2-thiourea (2nd) 

POM— Benzene  thol  (ThwphenoO (2nd) 

P022— cartxxi  disulfide (3rd) 

P049— 2.4-Dithwbiuret (2nd) 

P093— N-Pheny(th«urea  _ (3rd) 

Pl16-Thiosem«art)a2ide (3rd) 

U1 16— Ethylene  thoorea (2nd) 

U1 19— Ethyl  melhane  sulfonate (2nd) 

U193— 1,3-Prop8ne  sultone (2nd) 

U21 8— Thioacelam«Je (2nd) 

U219— Thiourea (1st) 


e.  Wastes  of  a  Pharmaceutical 
Nature.  Information  strongly  suggests 
that  these  wastes  are  not  land  disposed. 
The  treatment  standard ^^f  "No  Land 
Disposal  Based  on  No  exoneration" 
appears  to  be  the  best  aiifrnative  for 
these  wastes.  Some  of  ih>»«.e  wastes  are 
experimental  drugs  which  were  never 
produced  in  volume.  Other-s  have 
pesticidal  uses.  They  ai^  grouped  as 
"pharmaceutical  in  nalur>  '  in  order  to 
solicit  specific  comments  from  the 
pharmaceutical  industi^  rpgarding 
standards  for  these  wastes. 

Table  14 


P007— Muscimol  (5-AnwK>elhyl  3-BOxazo-   (2nd) 
too. 

POOe— 4-Ammopyridine {2nd) 

P042— Epioephnne 0»d) 

P075— NK»line  and  salis Ord) 

Pioe— Strychnina  wid  salis (i«0 

UOlO-MHomydn  C (1st) 

lX)lS-Azaserine (2nd) 

U035— Chtorambodl (2nd) 


U059— Daunomydn . 
U0e9-Oethyl  sabeslrol. 

U090— Oihydrosatrole 

U141— Isoaalrole — 

U143— Lasiocarpine 

U150    Molphiyan.. 


i 


.(2nd) 
(ISO 

-Ord) 
OnJ) 

.(2nd) 


(2nd) 


U155— Methapyrilena [...  (IsO 

U163— N44ethyl  N-niIro  N-ntroguaradine....  (2nd) 

U164— MethylthiooradI ,...(2nd) 

Uie7-Phanacalin LOrd) 

U200    noiorpine |...  (laO 


U202— Sacchwm  wid  salts . 

U203— Safrole 

U206— Streptozoloon . . 
U237— Uracil  mustard.. 


Ord) 

(2nd) 

(2nd) 

...(1st) 


/.  Reactive  Treatability  Groups.  These 
wastes  are  either  highly  reactive  or 
explosive,  or  they  are  polymers,  which 
also  tend  to  be  highly  reactive.  A  good 
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example  of  reactive/explosive  wastes 
under  this  group  is  POBl  (nitroglycerin). 
EPA  intends  to  propose  a  testing 
strategy  for  these  wastes  as  a 
comprehensive  strategy  for  all  wastes 
that  are  reactive.  These  wastes  pose  a 
significant  risk  during  handling  due  to 
their  reactivity.  This  is  reflected  by  the 
fact  that  there  are  no  standard  EPA 
methods  for  testing  for  reactivity. 
Because  of  the  difficulties  in  handling 
and  analyzing  these  wastes,  the  Agency 
may  only  propose  a  testing  strategy  with 
the  Third  Third  and  solicit  data  and 
comment.  Specific  discussion  of  the 
proposed  strategy  can  be  found  in  the 
section  on  Characteristic  Wastes  under 
D003  Reactive  Wastes.  Removing  of  the 
property  of  reactivity  (deactivation) 
seems  to  be  an  applicable  treatment  for 
these  wastes.  Another  option  for  the 
treatment  of  these  wastes  is  incineration 
in  a  rotary  kiln.  The  Agency  believes 
that  these  wastes  can  be  effectively 
treated  by  deactivation;  however 
additional  data  is  necessary  to  complete 
a  full  characterization  of  these  wastes  in 
terms  of  generation,  waste 
characteristics,  and  current  treatment 
and  disposal  practices. 

Table  15.— Polymeric  Wastes 

P003— Aerol«in — „ (2ik9 

POOS— AJtyt  alcohol (1tl) 

P054— EmytonevTwie  (Aiindin*) (2nd) 

P067-2-M«^y^aari«Sn• (2nd) 

P102— Propwgyl  ilcahol (1st) 

U007-Aoytomid« (liQ 

UOOe— Acrylic  add (2nd) 

U009— A«ytoni«f«« (laQ 

U0S3— Oo>onatd»h»d» (it« 

U113— Elhyl  aoylals (M| 

U1  IS— Emyl  nmhaciylli ON| 

U1S2— MattMCfytoniMa (3rd) 

U162    M«hyt  metttacryW* (2nd) 

Ui8»-l.3-f>antadton« Ord| 

U221— TokMnadiamins. {igQ 

U223— Totuana  dMocyanala (laQ 


Tabl£  16.— Explosive  or  Hksmly 
Reactive  Wastes 

P006— AJuminum  phoaphida (3rd) 

P009 — AnvnofMjm  pnrsla~ ».»«,.«««...  (3fd) 

P015— aaryCumduai Os9 

POes    Utthfi  hy«lradna flaQ 

P073— ♦fckai  cartMnyt (M| 

POei— Nteoglycartn (im 

Poe7— Ounum  tatroidda (laQ 

P105— Sofcjm  aada (1a9 

P107— Stronaum  tUfida (2nd) 

P112— Ta«ran*omaih*ia.._ (2nd) 

P122— ZincphoapMa(>tO%) (lal) 

U023— Benzolnchtonda (2nd) 

UOes— N.t«-Oa»yt»ydraana _. (l«t) 

U096— a.a-Oim«thy<  barsyl  Itydroparoidda  .   (3rd) 

U09e— 1 . 1  -Oimathylhyttazina (2nd) 

U09&^1.2-0ima(hytfyclvifna (2n(9 

U103— ama«h»l  auNala (lal) 

U 109—  1 .2-Oiprianythydraana ~....  (2nd) 

U133— Hydrazina (lat) 

U189— Ptwaphorua  MMda „ (2nd) 

U24»— Zmc  phoaptiria  (<10%) (laQ 


g.  Caaeous  Waste  Treatability  Group. 
While  many  of  these  gases  are  highly 
toxic,  it  is  unlikely  that  they  will  exist  as 
wastes  which  require  land  disposal.  The 
wastes  listed  below  are  typically  found 
as  gaseous  materials  when  existing  at 
high  concentrations.  Since  it  is  difficult 
to  "spill"  a  gas  on  soil  or  in  water,  it  is 
unlikely  that  these  wastes  could  exist  as 
spill  residues.  While  these  compounds 
may  exist  as  aqueous  or  organic 
solutions,  the  solutions  may  not  be 
considered  the  listed  product.  The 
original  listing  specifically  excluded 
chemical  products  that  simply  contained 
U  or  P  constituents.  However,  EPA  is 
concerned  about  the  possibility  that  full 
containers  of  these  wastes  may  have  to 
be  disposed  of  in  a  cleanup  situation. 
EPA  solicits  comments  from  anyone 
who  feels  they  may  be  land  disposing 
these  wastes  or  may  have  to  do  so  in  the 
future. 

Information  suggests  that  the  majority 
of  these  waste  codes  are  not  typically 
land  disposed  and  may  not  even  be 
generated.  The  treatment  standard  of 
"No  Land  Disposal  Based  on  No 
Generation"  appears  to  be  the  best 
alternative  for  these  wastes.  The 
Agency  has  not  yet  identified  any 
treatment  technology  for  these  wastes. 
They  are  grouped  as  "gases"  in  order  to 
solicit  comments  specific  to  gases. 

Numerical  standards  for  these  wastes 
would  be  complicated  by  the  fact  that 
these  compounds  are  gases.  While  some 
analytical  techniques  do  exist,  the  fact 
that  they  are  gases  complicates  the 
analysis  of  treatment  residuals.  The 
sampling  and  analysis  procedures  for 
these  constituents  would  have  to 
minimize  potential  losses. 

Table  17— Gaseous  Treat  AsiLmf 
Group 


P0S6— Fhiorina _ 

P07B   NiSic  OBdda 

P07S— NUroQari  dtarida.. 

P095 — Ptioagana — 

P096    Phoaplwia.. 


0r4 
(ISO 
Prd) 
(ISO 

Pn9 


U020    Mdhyl  bfoniicis  ■••• 
U033— Cartxxiyt  fluorida.. 

U043— Vinyl  cntoodo 

U04S— Chloromemana 

U075— OcWuodHluoromathana.. 

U115— Ethylaoa  oidda (Isi) 

U121— fluofo<rict<oromath>na Ord| 

U134— «ydro«uoric  add (1s9 

U 135— Hydrogen  tuifida (2nd) 

U153— *4««han«t»ol (3rd) 


h.  Metal  Waste  Treatability  Group. 
This  treatability  group  includes  wastes 
containing  metallic  compounds.  These 
compounds  include  metallic  salts, 
organometallics.  and  bimetallic 
compounds. 

Analytical  methods  generally  measure 
only  the  toxic  metal,  and  do  not 


determine  which  compound  the  metal  is 
in.  For  example,  given  a  mixture  of 
chromium  nitrate  and  chromium  sulfate, 
the  method  will  measure  chromium  but 
not  determine  whether  it  is  in  the  sulfate 
or  nitrate  form.  Therefore,  the  Agency 
cannot  promulgate  treatment  standards 
for  the  specific  compound  listed.  The 
Agency  intends  to  propose  treatment 
standards  as  concentrations  of  the 
specific  metal  in  the  waste,  either  as  a 
total  constituent  analysis  or  as 
concentration  in  the  waste  extract.  The 
Agency  believes  that  by  regulating  the 
metal,  the  hazards  associated  with  these 
compounds  will  be  controlled.  For 
example,  the  Agency  beheves  that  by 
regulating  total  chromium  in  U032. 
calcium  chromate,  the  hazards 
associated  with  that  waste  will  be 
regulated.  Note  that  in  the  case  of  P114, 
Thallium  Selenite,  treatment  standards 
for  both  total  thallium  and  total 
selenium  would  be  necessary  for 
regulating  its  concentration.  There  will 
be  specific  codes  which  require  other 
considerations,  such  as  P065.  mercury 
fulminate,  which  also  exhibits  the 
characteristic  of  reactivity.  These  issues 
will  be  dealt  with  on  a  code  specific 
basis.  The  Agency  requests  comment  on 
the  appropriateness  of  regulating  only 
the  toxic  metal  constituents  in  these 
wastes. 

The  Agency  has  several  regulatory 
options  for  these  wastes.  Performance 
data  is  available  from  treatment  of 
various  F  and  K  wastes,  which 
contained  these  metals.  The  Agency 
intends  to  investigate  the 
appropriateness  of  transferring  this 
performance  data  to  these  wastes. 
Another  option  for  these  U  &  P  wastes 
would  be  to  determine  the  applicability 
of  the  characteristic  levels  of  the  "D 
wastes"  as  a  performance  standard. 

While  characterization  data  on  the  U 
&  P  forms  of  these  wastes  is  limited, 
performance  data  firom  other  wastes 
containing  similar  compounds  and 
having  similar  waste  characteristics 
which  affect  performance  may  be 
transferred  in  order  to  set  performance 
standards. 

Another  problem  is  that  many  of  these 
compounds  will  dissociate  upon  contact 
with  water.  This  dissociation  further 
complicates  the  ability  to  identify  the 
specific  compound  listed.  In  cases 
where  the  compound  dissociates  in 
water,  quantitative  analysis  for  the 
metal  constituent  is  believed  to  be  an 
effective  measure  of  the  concentration 
of  the  compound. 

With  regard  to  specific  metals:  the 
Agency  already  possesses  substantial 
data  on  the  treatment  of  chromium  in 
wastes.  For  U032,  calcium  chromate.  a 


m  Jft«. 
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chromium  standard  would  regulate  the 
compound  by  assuring  a  certain 
concentration  in  the  waste  and/or 
leachale. 

The  behavior  of  mercury  also  causes 
treatment  performance  obstacles.  First, 
mercury  is  a  liquid  at  room  temperature 
with  appreciable  vapor  pressure.  The 
Agency  has  performance  data  on 
stabilization  techniques  which  imply 
that  only  low  levels  of  mercury  (<100 
ppm)  can  be  reduced  in  mobility.  Since 
spills,  off-spec  materials,  and  container 
residues  are  expected  to  contain  higher 
levels  than  this,  it  cannot  be  expected 
that  these  materials  will  be  effectively 
Immobilized  by  stabilization  techniques. 

Table  i8.— Metal  Wastes 


P010— Arsenic  add (ist) 

P011— Arsenic  (V)  oxide (1st) 

P012— Arsenic  (II!)  onde (1st) 

P036— OicNoropheriylarsine (1st) 

P038— Owthylarsme (3nJ) 

P065— Mercury  Fuhranate.... (3rd) 

P092—Ptier)ylrnercurie  acetate (1st) 

P103— Selenouroa (3rd) 

P110— Teiraethyl  lead (1st) 

P113— Thalkcoxida (2nd) 

P114— ThalliumSelenrte (2nd) 

P115— Thallium  (I)  suttate (isf) 

P119—A(nmon«j(n  vanadate (3rd) 

P120— Vanadwm  pentonde (1st) 

U032— Calaum  dvomata (2nd) 

U136— CaeodylK;  add (3rd) 

U144— Lead  acetate (2nd) 

U145— Lead  phoaphale (Srd) 

U146— Lead  subacalata (2nd) 

U151— Mercury (isQ 

U204— Setenous  add (3rd) 

U20&— Selenium  dauMde (2nd) 

U21 4— Thallium  (I)  acetate (2nd) 

U21S— Tha«um(l)cartx>nala (2nd) 

U216— Thattum  (I)  cNonda (2nd) 

U217— Thallium  (I)  nitrala (2nd) 


10.  EPA's  Approach  for  Developing 
BDAT  Treatment  Standards  for 
Characteristic  Wastes 

This  section  of  today's  preamble 
presents  a  discussion  of  the  approaches 
and  options  that  the  Agency  is 
considering  for  establishing  BDAT 
treatment  standards  for  characteristic 
wastes.  This  discussion  is  intended  to 
give  advance  notice  to  the  regulated 
commimity  and  to  provide  an 
opportunity  for  it  to  comment  on  these 
approaches  and  to  submit  data  that  may 
help  in  developing  such  standards.  At 
this  time,  the  Agency  is  not  proposing 
treatment  standards  for  any  of  the 
wastes  listed  in  this  section.  Please 
identify  comments  on  this  section  with 
the  heading  "Comments  on  EPA's 
approach  to  remaining  wastes". 

The  criteria  for  identifying  a  waste  as 
a  characteristic  hazardous  waste  are 
defined  in  40  CFR  261.21  through  261.24, 
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These  criteria  identify  four  major  groups 
of  characteristic  wastes:  Ignitable 
(DOOl);  Corrosive  (D002):  Reactive 
{D003):  and  EP  Toxic  (D004-D017). 
Within  each  of  these  groups,  there  are 
several  criteria  that  deHne  the  particular 
characteristic.  These  individual  criteria 
were  used  as  the  basis  for  identifying 
treatability  groups  (subcategories) 
within  each  major  characteristic  group. 

The  format  for  implementing  BDAT 
standards  for  characteristic  wastes  may 
be  different  than  that  used  for  other 
wastes.  This  is  because  of  a  difference 
in  the  nature  of  hazardous  waste  status 
for  these  wastes.  Wastes  that  are 
hazardous  because  they  exhibit  a 
characteristic  are  no  longer  considered 
hazardous  if  they  are  treated  so  that 
they  no  longer  exhibit  any  of  the 
characteristics  §  261.3  (c)(1)  and  (d)(1).  It 
is  possible  that  the  use  of  available 
technologies  will,  for  many  of  these 
wastes,  result  in  a  residual  that  no 
longer  exhibits  any  of  the 
characteristics.  In  this  case,  the  waste  is 
no  longer  subject  to  the  requirements  of 
SubtiUe  C  of  RCRA.  However,  in  some 
cases,  treatment  to  remove  one 
characteristic  may  result  in  a  residue 
which  has  a  different  characteristic  and 
thus  requires  further  treatment.  Note 
that  if  the  waste  or  the  residual  is  mixed 
with  a  Usted  hazardous  waste,  it  is 
considered  to  be  a  hazardous  waste 
even  if  treated  to  remove  all 
characteristics. 

The  Agency  believes  that  there  are 
three  major  options  for  evaluating 
potential  standards  for  any 
characteristic  waste  code  or 
subcategory.  The  first  option  is  for  EPA 
to  propose  numerical  and/or  "No  Land 
Disposal"  treatment  standards.  The 
second  option  is  to  propose  a  method  or 
sequence  of  methods  of  treatment  as 
BDAT.  The  third  option  is  to  not 
establish  any  treatment  standard  and 
thereby  allow  the  "hard  hammer"  to  go 
into  effect  (resulting  in  a  ban  of  land 
disposal  of  the  waste).  Although  EPA 
initially  took  the  position  that  identified 
hazardous  wastes  (i.e.,  those  that  ate 
hazardous  exclusively  by  virtue  of 
exhibiting  a  characteristic)  are  not 
subject  to  the  section  3004(g](C)  hard 
hammer.  See  51  FR  1607  n.4.  (Jan.  14, 
1986),  EPA  no  longer  holds  this  view. 
The  reference  in  section  3004(g)(6)(C) 
appears  to  encompass  all  wastes  for 
which  EPA  has  an  obligation  to 
establish  treatment  standards  imder 
paragraph  (g)(5),  which  includes 
identified  hazardous  wastes.  In  addition, 
the  legislative  history  is  unambiguous 
that  Congress  intended  EPA  to  include 
identined  wastes  (i.e.,  those  identifled 
as  of  the  effective  date  of  HSWA)  under 
the  hard  hammer.  H.R.  Conf.  Rep.  No. 


1133. 98th  Cong.,  2d  Sess.  (1964). 
Selection  of  these  options  vary 
depending  on  the  particular  subcategory 
of  characteristic  waste  within  each  of 
the  four  major  groups.  The  following 
discussions  present  the  various  issues 
and  possible  regulatory  alternatives  for 
each  subcategory. 

a.  DOOl  Ignitable  Wastes.  According 
to  40  CFR  261.21,  there  are  four  criteria 
for  defining  a  waste  as  a  DOOl  Ignitable 
Waste.  Paraphrasing  these  criteria,  a 
waste  can  be  a  DOOl  waste  if:  (1)  it  is  a 
liquid  with  a  flash  point  less  than  \W¥: 
or  (2)  it  is  not  a  Hquid  and  is  capable  of 
causing  fire  through  friction,  absorption 
of  moisture,  or  spontaneous  chemical 
changes  and,  when  ignited,  bums 
vigorously  and  persistently:  or  (3)  it  is 
an  ignitable  compressed  gas:  or  (4)  it  is 
an  oxidizer. 

EPA  determined  that  these  four 
criteria  translated  directly  into  four 
treatability  groups  for  DOOl  wastes.  The 
first  treatability  group  is  classified  as 
the  Ignitable  Liquids  Subcategory  and 
refers  to  those  DOOl  wastes  that  exhibit 
the  properties  listed  in  §  261.21(a)(1). 
The  second  treatability  group  is 
classified  as  the  Ignitable  Reactives 
Subcategory  and  refers  to  those  HOOX 
wastes  that  exhibit  the  properties  Hsted 
in  S  261.21(a)(2).  The  third  treatability 
group  is  classified  as  the  Ignitable  Cases 
Subcategory  and  refers  to  those  DOOl 
wastes  that  exhibit  the  properties  Usted 
in  S  261.21(a)(3).  Tlie  fourth  treatability 
group  is  classified  as  the  Oxidizers 
Subcategory  and  refers  to  those  D(X)1 
wastes  that  exhibit  the  properties  listed 
in  S  261.21(a)(4). 

DOOl  wastes  in  the  Ignitable  Liquids 
Subcategory  are  primarily  organic 
liquids.  These  include  unlisted  solvents, 
paint  thinners,  contaminated  oils  and 
various  organic  hydrocarbons.  The 
majority  of  all  DOOl  wastes  that  are 
generated  can  be  identified  as  Ignitable 
Liquids.  These  wastes  are  generated  by 
almost  every  industry  and  represent  a 
significant  proportion  of  all  hazardous 
wastes.  Ignitable  Liquids  are  ah%ady 
banned  from  disposal  in  landfills  due  to 
existing  regulations  on  ignitable  wastes 
and  on  liquid  wastes.  While  these 
wastes  are  not  typically  placed  in  other 
land  disposal  units,  it  is  possible  that 
small  amounts  of  certain  water  soluble 
XXXn.  wastes  in  this  subcategory  have 
been  or  are  being  placed  in  surface 
impoundments  for  the  purposes  of 
biodegradation. 

The  Agency  believes  that  most  DOOl 
Ignitable  Liquids  are  already  being 
treated  by  incineration,  reused  as  a  fuel  - 
substitute  (due  to  their  high  BTU 
content]  or  recovered  for  reuse  through 
processes  such  as  distillation.  This 
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subcategory  of  DOOl  wastes  has  been 
deflned  as  hazardous  due  to  its  low 
flash  point.  This  is  due  directly  to  the 
chemical  and  physical  properties  of  the 
organics  in  the  waste.  Any  thermal 
teduiology  such  as  incineration  and 
reuse  as  a  fuel  will  completely  remove 
this  characteristic  of  low  flash  point  by 
destroying  these  organics,  thereby 
rendering  the  waste  nonignitable.  Based 
on  the  fact  that  these  techniques  remove 
the  characteristic  of  Ignitability.  EPA  is 
anticipating  proposing  a  treatment 
standard  of  "No  Land  Disposal  Based 
On  Thermal  Destruction"  for  DOOl 
Ignttable  Liquids  Subcategory.  This 
standard  would  not  establish  thermal 
destruction  as  a  mandatory  process  for 
handling  DOOl  Ignitable  Liquids,  but 
rather  it  would  prevent  placement  of 
these  wastes  in  land  disposal  units  by 
indicating  that  there  are  existing 
alternatives  for  management  of  these 
wastes. 

The  Agency  specifically  does  not 
want  to  preclude  anyone  from  using 
distillation  or  other  recovery  techniques 
for  these  wastes.  At  the  same  time,  the 
Agency  does  not  believe  that  most  of 
these  wastes  are  necessarily 
recoverable  by  processes  such  as 
distillation.  While  these  options  may  be 
preferable  over  thermal  destruction  for 
some  of  these  DOOl  wastes,  the  end 
result  of  "No  Land  Disposal"  is  the 
same.  The  choice  between  thermal 
destruction  and  recovery  may  then  be 
made  by  the  generator  or  treater,  based 
on  economics  and  on  the  ability  of  the 
particular  recovery  system  to  handle  the 
waste. 

It  is  important  to  point  out  that  the 
residues,  if  any.  from  all  of  thermal 
destruction  processes  may  possibly  be 
considered  other  hazardous  wastes.  In 
particular,  these  ash  residues  may 
exhibit  the  characteristic  of  EP  Toxicity 
for  metals. 

Some  DOOl  Ignitable  Liquids  have 
been  shown  to  contain  some  organic 
constituents  that  are  also  constituents  in 
Ftxn-PDOS  solvents.  The  Agency  could 
propose  to  transfer  the  standards  for 
these  constituents  from  the 
corresponding  standards  for  FOOl-FOOS 
solvents  promulgated  in  the  November 
7. 1986  Solvent  Rule  (51  FR  40642). 
However,  the  Agency  believes  that  this 
would  create  an  unnecessary  burden  on 
the  regulated  community  in  several 
ways.  The  majority  of  DOOl  wastes  in 
the  Ignitable  Liquids  Subcategory 
probably  do  not  contain  these 
constituents  and  those  generators  of 
DOOl  wastes  that  do  not  have  these 
constituents  would  then  be  required  to 
perform  a  siKnificant  amount  of 
unnecessary  testing  and  certification 


DOOl  wastes  in  the  Ignitable  Reactives 
Subcategory  are  primarily  inorganic 
soUds  or  wastes  containing  reactive 
materials.  These  include  materials  such 
as  reactive  alkali  metals  or  metaloids 
(such  as  sodium  and  potassium), 
calcium  carbide  slags,  and  phosphorus. 
All  of  these  are  very  reactive  with  water 
and  will  generate  gases  that  can  ignite 
due  to  heat  generated  from  the  reaction 
with  water.  Other  ignitable  solids  in  this 
subcategory  include  metals  such  as 
magnesium  and  aluminum  that  can 
vigorously  react  with  the  oxygen  in  the 
air.  There  appears  to  be  an  overlap  of 
this  DOOl  subcategory  with  certain  D003 
reactive  wastes.  However,  a  close 
examination  of  the  definitions  in 
I  281.21(a)(2)  for  ignitable  wastes  and 
i  281^(a)  (2).  (3)  and  (6)  for  reactive 
wastes  reveals  the  distinction.  The  key 
difference  is  found  in  the  phrase 
"*  *  *  when  ignited,  bums  vigorously 
and  persistently."  for  ignitable  wastes. 
This  implies  that  the  hazard  is  due 
primarily  to  the  ignition  potential  rather 
than  the  extreme  reactivity.  OOOl 
Ignitable  Reactives  are  generated  on  a 
sporadic  basis  and  generally  in  low 
volumes.  They  are  not  typically  placed 
in  surface  impoundments  due  to  the  fire 
danger  associated  «vith  their  reactivity 
with  water. 

Some  of  these  DOOl  wastes,  such  as 
calcium  carbide  slag,  are  often  placed  in 
specially  designed  units  (some  may  be 
technically  classified  as  waste  piles  by 
the  Agency)  for  the  purposes  of 
controlled  deactivation  with  water. 
Other  wastes,  such  as  those  containing 
reactive  alkali  metals  (sodium]  are  often 
open  detonated.  The  Agency  believes 
that  these  DOOl  Ignitable  Reactives  an 
being  treated  in  a  manner  that  renders 
the  waste  nonignitable. 

Unlike  the  Ignitable  Liquids,  all  of  the 
known  treatment  processes  for  the 
Ignitable  Reactives  may  result  in 
significant  amounts  of  solid  residues. 
These  residues  may  or  may  not  exhibit 
the  characteristic  of  EP  Toxicity  for 
metals.  Further,  the  Agency  believes 
that  development  of  any  numerical 
treatment  standards,  based  on  either 
chemical  deactivation  or  open 
detonation,  would  be  difTicult  because 
there  is  no  known  analytical  test  that  is 
designed  to  measure  the  ignitability  of 
these  reactive  materials  nor  is  there  a 
test  that  distinguishes  the  reactive 
chemical  from  the  deactivated  chemical 
(e.g.  sodium). 

Based  on  the  fact  that  open 
detonation  and  controlled  chemical 
deactivation  will  remove  the 
characteristic  of  ignitability  for  the  DOOl 
Ignitable  Reactives.  EPA  is  considenng 
proposing  these  technologies  as  methods 


of  treatments,  rather  than  establishing  a 
numeric  standard. 

Another  approach  that  the  Agency 
may  take  is  to  propose  a  "No  Land 
Disposal  Based  on  Deactivation" 
standard  for  these  wastes.  By 
estabUshing  this  as  a  treatment 
standard,  the  Agency  believes  that  the 
variance  procedures  could  be  used  as  a 
method  of  providing  a  more  complete 
evaluation  of  the  safety  hazards 
associated  with  each  individual 
deactivation  or  open  detonation 
procedure  at  each  facility. 

The  Agency  is  soliciting  comments 
and  data  on  the  physical  and  chemical 
characterization  of  these  DOOl  Ignitable 
Reactives  as  well  as  on  the  applicability 
of  chemical  deactivation  and  open 
detonation  to  these  wastes.  Facilities 
with  wastes  in  this  subcategory  that  are 
not  amenable  to  these  techniques  should 
submit  data  and  information  on  the 
characteristics  of  these  wastes  and  the 
technical  justitication  for  why  the 
technologies  are  not  amenable  to  their 
wastes. 

DOm  wastes  in  the  Oxidizers 
Subcategory  are  primarily  inorganic. 
These  include  wastes  such  as  waste 
peroxides,  perchlorates  and 
permanganates.  These  wastes  must 
meet  the  definition  of  an  oxidizer 
according  to  49  CFR  173.151.  For  DOOl 
wastes  in  the  Oxidizers  Subcategory 
deactivation  with  an  appropriate 
chemical  reagent  to  render  the  waste 
nonignitable  appears  to  be  the  primary 
applicable  treatment  option.  At  this 
time,  the  Agency  has  very  limited 
information  on  the  generation  and 
characterization  of  DOOl  wastes  in  this 
subcategory.  While  it  is  possible  that 
certain  aqueous  solutions  of  these 
oxidizers  may  be  useful  in  the  treatment 
of  other  hazardous  wastes,  the  Agency 
believes  that  these  wastes  should  be 
deactivated  (or  used  as  treatment 
reagents)  in  tanks  and  not  in  surface 
impoundments,  due  to  the  potential 
release  of  hoat  and  volatile  organics 
during  the  oxidation/reduction 
reactions.  Therefore,  the  Agency  is 
considering  proposing  a  treatment 
standard  of  "No  Land  Disposal  Based  on 
Deactivation"  for  DOOl  wastes  in  the 
Oxidizers  Subcategory. 

DOOl  wastes  in  the  Ignitable  Gases 
Subcategory  are  those  that  meet  the 
definition  of  an  ignitable  compressed 
gas  according  to  49  CFR  173.300.  At  this 
time,  the  Agency  has  very  limited 
information  on  the  generation  and 
characterization  of  DOOl  wastes  in  this 
subcategory.  The  Agency  suspects  that 
while  these  wastes  may  be  generated,  it 
is  unlikely  that  they  would  require 
placement  in  any  type  of  land  disposal 
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unit.  Therefore,  the  Agency  is  seriously 
considering  allowing  the  "hard  hanuner" 
provision  to  take  effect  for  this 
subcategory. 

b.  D002  Corrosive  Wastes.  According 
to  40  CFR  261.22,  there  are  two  criteria 
for  defining  a  waste  as  a  D002  Corrosive 
waste.  Paraphrasing  these  criteria,  a 
waste  can  be  a  D002  waste  if:  (1)  It  is 
aqueous  and  has  a  pH  less  than  or  equal 
to  2  or  greater  than  or  equal  to  12.5;  or 
(2)  it  is  a  liquid  and  corrodes  steel  at  a 
specified  rale  and  temperature. 

EPA  determined  that  these  criteria 
translated  into  three  treatability  groups 
for  D002  wastes.  The  first  two 
treatability  groups  are  classiRed  as  the 
Acid  Subcategory  and  the  Alkaline 
Subcategory  and  refer  to  those  D002 
wastes  that  exhibit  the  properties  listed 
in  S  261.22(a)(1).  The  two  subcategories 
are  distinguishable  by  the  listed  pH 
specifications  and  the  obvious 
difference  in  neutralization  reagent 
requirements.  The  Acid  Subcategory  is 
defined  as  those  %vith  a  pH  of  less  than 
or  equal  to  2  and  the  Alkaline 
Subcategory  is  defined  as  those  with  a 
pH  of  greater  than  or  equal  to  12.5.  Also 
by  definition,  D002  wastes  in  the  Acid 
Subcategory  and  Alkaline  Subcategory 
only  include  wastes  which  are 
considered  to  be  "aqueous".  This  is  due 
to  the  fact  that  standard  pH 
measurement  can  only  be  performed  in 
the  presence  of  significant  amounts  of 
water  (i.e..  pH  is  the  measure  of  the 
concentration  of  acidic  hydronium  ion^ 
in  water).  The  third  treaiability  group  is 
classified  as  the  Other  Corrosives 
Subcategory  and  is  defined  as  those 
D002  wastes  that  exhibit  the  corrosivity 
to  steel  as  listed  in  S  261.22(a)(2).  These 
often  are  nonaqueous  corrosive  wastes 
such  as  certain  organic  liquids. 

D002  wastes  in  the  Acid  Subcategory 
typically  include  concentrated  spent 
acids,  acidic  wastewaters,  and  spent 
acid  strippers  and  cleaners.  Similarly, 
those  wastes  in  the  Alkaline 
Subcategory  typically  include 
concentrated  spent  bases,  alkaline 
wastewaters,  and  spent  alkaline 
strippers  and  cleaners.  The  majority  of 
all  D002  wastes  that  are  generated  are  in 
the  Acid  Subcategory.  However,  a  good 
proportion  of  D002  wastes  generated  are 
in  the  Alkaline  Subcategory 
(particularly  the  strippers  and  cleaners). 
Wastes  from  both  of  these  subcategories 
are  generated  by  almost  every  industry 
and  represent  a  significant  proportion  of 
all  hazardous  wastes.  Wastes  in  the 
Other  Corrosives  Subcategory  are 
generated  on  a  sporadic  basis  and 
generally  in  low  volumes.  The  Agency 
suspects  that  these  wastes  are  often 
identified  as  corrosive  without 


performing  the  specified  testing  with 
steel  (i.e.,  the  corrosivity  of  the  waste 
may  be  assumed  due  the  presence  of 
known  corrosive  constituents).  This  may 
also  be  due,  in  part,  to  the  high  cost  of 
testing  and  to  the  difficulties  in 
identifying  laboratories  that  are 
experienced  in  the  steel  corrosion    . 
testing. 

The  Agency  believes  that  most  D002 
wastes  in  both  the  Acid  and  Alkaline 
Subcategories  are  already  being  treated 
by  neutralization.  These  subcategories 
have  been  defined  as  hazardous  due  to 
their  extremes  in  pH.  Any  neutralization 
technology  will  completely  remove  this 
characteristic  of  pH;  thereby  rendering 
the  waste  noncorrosive.  Some  facilities 
generate  waste  streams  which  fluctuate 
from  the  Acid  Subcategory  to  the 
Alkahne  Subcategory  depending  upon 
what  process  they  use  on  a  given  day. 
However,  the  Agency  believes  that 
these  facilities  can  utilize  the 
fluctuations  in  pH  as  a  means  of 
performing  on-site  neutralization. 

Based  on  the  fact  that  these 
techniques  remove  the  characteristic  of 
corrosivity,  EPA  is  anticipating 
proposing  a  treatment  standard  of  "No 
Land  Disposal  Based  on  Neutralization" 
for  both  of  these  subcategories  of  D002 
wastes. 

Under  the  California  List  restrictions, 
the  Agency  has  already  promulgated 
regulations  for  liquid  wastes  having  a 
pH  of  less  than  or  equal  to  2.0,  by 
codifying  the  statutory  restriction 
9  268.32.  Therefore,  some  commenters 
may  question  the  need  for  establishing  a 
standard.  However,  these  restrictions 
only  referred  to  these  wastes  as 
"Corrosive  wastes"  without  specifically 
identifying  them  as  D002  wastes  and  the 
statutory  restriction  did  not  specify 
neutralization  as  a  required  treatment 
standard.  The  Agency  is  considering 
clarifying  this  by  specifically  proposing 
the  "No  Land  Disposal  Based  on 
Neutralization"  for  the  0002  Acid 
Subcategory.  In  addition,  there  were  no 
restrictions  established  for  D002 
Alkaline  Subcategory  and  the  Agency 
has  some  concerns  that  there  may  be 
issues  raised  by  industry  that  this 
standard  may  not  be  applicable  to  all 
D002  wastes  in  the  Alkaline 
Subcategory.  By  identifying  these  as  two 
different  subcategories,  it  allows  for 
potential  differences  in  the  development 
of  standards  due  to  potential  issues  that 
have  yet  to  be  identified. 

It  is  important  to  point  out  that  the 
residues  from  all  neutralization 
processes  may  possibly  be  considered 
other  hazardous  wastes.  In  particular, 
the  neutralization  sludge  residues  may 


exhibit  the  characteristic  of  EP  Toxicity 
for  metals. 

Neutralization  is  a  preferred  option 
over  simple  dilution.  While  dilution, 
which  is  currently  allowed  as  a  means 
of  eliminating  a  hazardous  waste 
characteristic  it  often  requires  copious 
quantities  of  water  or  wastewaters.  In 
addition,  "dilution"  of  a  RCRA 
hazardous  corrosive  waste  to  a  neutral 
pH  (i.e..  as  defined  using  a  pH  between 
6.0  and  8.5)  is  currently  not  required.  In 
considering  the  treatment  standard  for 
D002  wastes  in  these  two  subcategories, 
the  Agency  considered  the  possibility  of 
establishing  a  standard  of  neutrality  for 
these  wastes  (i.e.,  pH  6.0  to  8.5). 
However,  previous  RCRA  regulations 
specifically  state  that  dilution  is 
acceptable  for  corrosive  characteristic 
wastes  and  that  elementary 
neutralization  can  be  performed  without 
certain  RCRA  permitting  procedures. 
Thus,  EPA  believes  that  it  cannot 
establish  a  numerical  pH  standard  for 
D002  wastes  based  on  neutralization, 
but  instead,  can  only  require  removal  of 
the  corrosive  characteristic  which,  in  the 
case  of  the  Acid  and  Alkaline 
Subcategories,  means  adjusting  the  pH 
to  between  2.0  and  12.5. 

As  an  alternative  to  this  standard  for 
both  of  these  subcategories,  the  Agency 
is  considering  the  simple  proposal  of 
neutralization  as  a  method  of  treatment. 
However,  by  establishing  the  standard 
of  "No  Land  Disposal  Based  on 
Neutralization ',  the  Agency  believes 
that  a  variance  from  this  standard  could 
be  considered  for  D002  wastes  which  for 
some  reason  or  another  could  not  be 
effectively  neutralized.  This  may  occur 
for  some  small  quantities  of  corrosive 
materials  that  contained  quantities  of 
extremely  toxic  or  otherwise  hazardous 
chemicals  that  may  cause  an 
unnecessary  risk  during  neutralization. 

Recovery  options  for  these 
concentrated  corrosive  wastes  have 
been  demonstrated  for  a  variety  of 
wastes.  While  these  options  may  be 
preferred  over  neutralization,  the  end 
result  of  no  land  disposal  is  the  same. 
The  choice  between  neutralization  and 
recovery  may  be  made  by  the  generator 
or  a  centralized  treatment  operation, 
according  to  the  applicability  and 
performance  of  a  given  type  of  acid/ 
base  recovery  system. 

The  smallest  volume  of  D002  wastes 
fall  under  the  Other  Corrosives 
Subcategory.  The  physical  and  chemical 
characteristics  of  this  group  of  wastes 
vary  greatiy.  Overall,  the  wastes  may  be 
aqueous  or  they  may  be  primarily 
organic.  In  addition,  there  exists  a  large 
variety  of  corrosive  chemicals  that  may 
be  appearing  as  constituents  in  this  type 
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of  corrosive  waste.  Wastes  containing 
these  chemicals  may  corrode  SAE 1020 
steel  depending  on  the  concentration  of 
these  chemicals  in  the  waste.  Examples 
of  chemicals  that  may  contribute  to  this 
corrosivity  include:  ferric  chloride, 
benzene  sulfonyl  chloride, 
benzolrichloride.  acetyl  chloride,  formic 
acid,  hydrofluoric  acid,  phenol, 
triethylamine.  some  catalysts,  various 
resins,  metal  cleaners  and  elchants. 

As  noted  above,  dilution  is  allowed  in 
order  to  remove  the  characteristic  of 
corrosivity.  For  D002  wastes  in  the 
Other  Corrosives  Subcategory, 
deactivation  by  dilution  appears  to  be 
an  applicable  treatment  option.  Other 
applicable  treatment  options  include 
deactivation  of  the  corrosive 
constituents  of  the  waste  with  an 
appropriate  chemical  reagent  to  render 
the  constituent  noncorrosive. 
Incineration  of  1X02  wastes  that  contain 
high  concentrations  of  corrosive 
organics  is  a  common  practice. 
However,  due  to  the  great  variety  of 
corrosive  organics  that  exist,  the  Agency 
does  not  believe  that  it  should  establish 
chemical  specific  standards  based  on 
incineration  for  these  D002  wastes. 
Removal  and  recovery  of  either  organic 
or  inorganic  corrosive  constituents  may 
also  be  applicable  technologies  which 
could  render  these  wastes  noncorrosive. 
Recovery  could  involve  extraction  of  the 
corrosive  constituents,  until  the  waste 
itself  was  no  longer  considered 
corrosive  (to  steel). 

Based  on  this  information.  EPA 
presently  intends  to  propose  a  treatment 
standard  of  "No  Land  Disposal  Based  on 
Deactivation"  for  D002  wastes  in  the 
Other  Corrosives  Subcategory.  By 
establishing  this  standard,  the  Agency 
believes  that  a  variance  from  it  could 
then  be  considered  for  D002  wastes 
which  for  some  reason  could  not  be 
effectively  deactivated.  Dilution  of  these 
wastes  could  be  considered  a  viable 
deactivation  procedure  provided  no 
other  technique  could  be  identified. 

EPA  is  currently  conducting 
laboratory  analysis  of  a  waste  which 
exhibits  the  characteristic  of  corrosivity 
that  falls  in  the  Other  Corrosives 
Subcategory.  This  waste  is  a  spent 
catalyst  which  contains  a  high  level  of 
ferric  chloride  suspended  in  a 
chlorinated  organic  phase.  The  Agency 
is  conducting  tests  to  chemically 
deactivate  the  waste  through  dilution  to 
the  point  where  it  no  longer  corrodes 
steel.  The  volume  increase  resulting 
from  this  deactivation  by  dilution  will 
be  assessed  prior  to  proposal  of  any 
treatment  standards. 

The  Agency  is  soliciting  comments 
and  data  on  the  physical  and  chemical 
characterization  of  all  three 


subcategories  of  DO02  wastes  as  well  as 
on  the  applicability  of  dilution,  chemical 
deactivation,  and  recovery  to  these 
wastes.  Facilities  with  wastes  in  these 
subcategories  which  are  not  amenable 
to  neutralization  or  deactivation 
techniques  should  submit  data  and 
information  on  the  characteristics  of 
these  wastes  and  the  technical 
justification  for  why  they  are  not 
amenable  to  neutralization  or 
deactivation. 

c.  D003  Reactive  Wastes.  According 
to  40  CFR  281.23.  there  are  eight  criteria 
for  deHning  a  waste  as  a  D003  Reactive 
waste.  Paraphrasing  these  criteria,  a 
waste  can  be  a  D003  waste  if:  (1)  it  is 
unstable  and  readily  undergoes  violent 
changes  without  detonating;  or  (2)  it 
reacts  violently  with  water  or  (3)  it 
forms  potentially  explosive  mixtures 
with  water  or  (4)  when  mixed  with 
water,  it  generates  toxic  gases;  or  (5)  it 
is  a  cyanide  or  sulfide  bearing  waste 
which  under  certain  conditions  can 
generate  toxic  gases;  or  (6)  it  is  capable 
of  detonation  or  explosive  reaction  if  it 
is  subjected  to  a  strong  initiating  source 
or  if  heated  under  confmement;  or  (7)  it 
is  readily  capable  of  detonation  or 
explosive  decomposition  or  reaction  at 
standard  temperature  and  pressure;  or 
(8)  it  is  a  forbidden  explosive,  a  Class  A 
explosive,  or  a  Class  B  explosive. 
EPA  determined  that  these  eight 
criteria  translated  directiy  into  five 
treatability  groups  for  D003  wastes.  The 
first  treatability  group  is  classified  as 
the  Reactive  Cyanides  Subcategory  and 
refers  to  those  D003  wastes  that  exhibit 
the  properties  listed  in  9S  281.23(a)(5) 
for  cyanide.  The  second  treatability 
group  is  classified  as  the  Explosives 
Subcategory  and  refers  to  those  D003 
wastes  that  exhibit  the  properties  listed 
in  (S  281.23(a)(6)  through  261.23(a)(8). 
The  third  treatability  group  is  classified 
as  the  Water  Reactive  Subcategory  and 
refers  to  those  D003  wastes  that  exhibit 
the  properties  listed  in  SS  261.23(a)(2) 
through  282^(a)(4).  The  fourth 
treatability  group  is  classified  as  the 
Reactive  Sulfides  Subcategory  and 
refers  to  those  DO03  wastes  that  exhibit 
the  properties  listed  in  \  261.23(a)(5)  for 
sulfide.  The  fifth  treatability  group  is 
classified  as  the  Other  Reactives 
Subcategory  and  refers  to  those  D003 
wastes  tiiat  exhibit  the  properties  hsted 
in  §  281.23(a)(1). 

D003  wastes  in  the  Reactive  Cyanides 
Subcategory  are  by  definition  those 
cyanide  bearing  wastes  that  generate 
toxic  gases  (assumed  to  be  HCN)  when 
exposed  to  pH  conditions  between  2  and 
12.5  in  a  sufficient  quantity  to  present  a 
danger  to  human  health  and  the 
environment.  These  D003  wastes 
typically  have  been  identified  as  being 


generated  by  the  electroplating  and 
metal  finishing  industries  and  include 
mixed  cyanide  salts,  cyanide  solutions 
and  cyanide  bearing  sludges.  The 
majority  of  the  quantity  of  all  D003 
wastes  that  are  generated  can  be 
identified  as  belonging  to  the  Reactive 
Cyanides  Subcategory. 

Reactive  cyanide  wastes  are  already 
restricted  from  disposal  in  landfills  due 
to  existing  regulations  on  reactive 
wastes.  Under  the  California  List 
restrictions,  the  statute  already  prohibits 
liquid  wastes  having  a  free  cyanide 
concentrations  in  excess  of  1,000  mg/kg 
(ppm),  from  being  land  disposed,  as 
codified  in  $268.31.  However,  these 
restrictions  only  referred  to  these 
wastes  as  "Cyanide  wastes"  without 
specifically  identifying  them  as  D003 
wastes  or  any  of  the  other  wastes  listed 
for  containing  cyanides.  The  statutory 
restriction  did  not  specify  any  treatment 
technology  nor  did  it  establish  the  1,000 
mg/kg  as  a  "treatment  standard".  While 
these  reactive  cyanide  wastes  are  not 
typically  placed  in  most  types  of  land 
disposal  units,  it  is  possible  that  some 
have  been  or  are  being  placed  in  surface 
impoundments. 

The  Agency  believes  that  most  D003 
Reactive  Cyanides  are  already  being 
treated  by  alkaline  chlorination  or 
electro-oxidation.  This  subcategory  of 
D003  wastes  has  been  defined  as 
hazardous  due  to  its  reactive  level  of 
cyanides.  This  is  due  directly  to  the  high 
concentrations  of  the  cyanides  in  the 
waste.  Any  oxidation/reduction 
technology  such  as  alkaline  chlorination 
or  electro-oxidation  is  believed  to  be 
able  to  lower  the  concentration  of 
cyanide  so  that  the  waste  would 
probably  not  contain  reactive  levels  of 
cyanides,  thereby  removing  the 
hazardous  characteristic.  One  of  the 
options  that  EPA  is  considering  for 
establishing  treatment  standards  for 
wastes  in  the  D003  Reactive  Cyanides 
Subcategory  is  the  direct  transfer  of 
numerical  treatment  standards  for  total 
and  amenable  cyanides  from  cyanide 
wastes  from  electroplating,  heat 
tireating,  or  acrylonitrile  production  (See 
also,  section  III.A.8.a.  of  today's 
preamble). 

D003  wastes  in  the  Explosives 
Subcategory  are  by  definition  those 
wastes  that  are  capable  of  detonation  or 
explosive  reaction  under  various 
conditions  or  are  forbidden  Class  A,  or 
Class  B  explosives  (according  to  49  CFR 
173.52,  .53.  and  .88  respectively).  These 
typically  have  been  identified  as  being 
generated  by  the  explosives  industry 
and  the  U.S.  Department  of  Defense. 
While  these  wastes  are  not  as 
frequently  generated  as  the  Reactive 


Federal  Register  /  Vol.  54.  No.  7  /  Wednesday.  January  11.  1989  /  Proposed  Rules 


1097 


Cyanides,  they  are  generated  more  often 
than  all  other  reactive  subcategories. 
Explosives  are  already  restricted  from 
disposal  in  landfills  due  to  existing 
regulations  on  reactive  wastes.  While 
these  explosive  wastes  are  not  typically 
placed  in  most  types  of  land  disposal 
units,  it  used  to  be  a  very  common 
practice  to  open  detonate  these  wastes. 
In  fact,  the  Agency  believes  that  most 
D003  wastes  that  are  generated  in  the 
Explosives  Subcategory  are  currentiy 
treated  by  either  open  detonation  or 
incineration  in  specially  designed  units. 
By  simple  deduction  this  process  would 
be  expected  to  remove  the  explosive 
characteristic  of  the  D003  waste. 

Incineration  of  D003  wastes  in  the 
Explosives  Subcategory  also  appears  to 
be  an  applicable  technology.  However, 
this  requires  incineration  units  that  are 
specially  designed  and  fitted  with 
certain  explosion-proof  equipment. 
These  type  of  units  are  not  typically 
found  at  commercial  incineration 
facilities.  The  Agency  is  aware  that 
these  types  of  units  are  currentiy  used 
for  many  of  the  Department  of  Defense 
explosive  wastes  and  that  there  appears 
to  be  a  trend  to  decrease  the  reliance  on 
open  detonation  for  these  wastes. 
However,  at  this  time,  the  Agency  is 
only  in  the  initial  investigation  of  these 
issues  for  these  explosive  wastes  (with 
respect  to  the  development  of  treatment 
standards  for  the  land  disposal 
restrictions  program).  While  incineration 
appears  to  be  a  feasible  option,  the 
Agency  is  currently  considering 
chemical  deactivation  and  open 
detonation  for  the  development  of  a 
treatment  standard  for  these  wastes. 
The  Agency  notes  that  it  is  unlikely  that 
the  Agency  would  preclude  incineration 
in  these  specialized  units  by  developing 
a  proposed  standard  based  on  either 
chemical  deactivation  or  open 
detonation. 

D003  wastes  in  the  Water  Reactive 
Subcategory  can  be  either  organic  or 
inorganic  in  nature.  All  of  these  are 
either  very  reactive  with  water  or  can 
generate  toxic  or  explosive  gases  with 
water.  While  one  might  anticipate  that 
an  apparent  applicable  treatment 
technology  for  these  wastes  would  be  to 
react  the  wastes  with  water,  these 
reactions  are  often  very  vigorous  and 
extremely  difficult  to  control.  The  most 
common  treatment  for  these  wastes  is 
actually  open  detonation.  It  is  theorized 
that  the  reactive  organic  constituents 
are  destroyed  by  the  explosion  and  that 
the  reactive  inorganic  constituents  form, 
less  hazardous  oxides  or  react  with 
other  chemicals  in  the  explosion  (such 
as  moisture  from  the  air).  Wastes  in  the 
Water  Reactive  Subcategory  are 


generated  on  a  sporadic  basis  and 
generally  in  low  volumes.  These  wastes 
are  not  typically  placed  in  land  disposal 
units  and  are  certainly  not  typically 
placed  in  surface  impoundments  due  to 
their  violent  reactivity  with  water. 

An  approach  that  the  Agency  is 
considering  is  to  propose  a  "No  Land 
Disposal  Based  on  Deactivation" 
standard  for  the  D003  reactive  wastes  in 
Explosives  Subcategory  and  Water 
Reactives  Subcategory.  By  establishing 
this  as  a  treatment  standard,  the  Agency 
believes  that  the  variance  procedures 
could  be  used  as  a  method  of  providing 
a  more  complete  evaluation  of  the  safety 
hazards  associated  with  each  individual 
deactivation  or  open  detonation 
procedure  at  each  facility.  This  may  be 
the  preferred  approach,  in  that;  (1)  It 
appears  to  provide  more  assurance  of 
the  protection  of  human  health  and  the 
environment  at  each  individual  site  by 
providing  a  more  extensive  technical 
evaluation  by  regulatory  personnel:  (2)  it 
allows  the  wastes  to  be  treated  by  any 
treatment  technology  that  may  be 
developed  (such  as  8p>ecially  designed 
incineration  units);  and  (3)  it  also  bans 
most  forms  of  land  disposal. 

D003  wastes  in  the  Reactive  Sulfides 
Subcategory  are  by  definition  those 
sulfide  bearing  wastes  that  generate 
toxic  gases  (assumed  to  be  HtS)  when 
exposed  to  pH  conditions  between  2  and 
12.5  in  a  sufficient  quantity  to  present  a 
danger  to  human  health  and  the 
environment.  At  this  time,  the  Agency  is 
only  in  the  initial  investigation  of  these 
issues  for  these  reactive  wastes  (with 
respect  to  the  development  of  treatment 
standards  for  the  land  disposal 
restrictions  program).  Treatment  for 
sulfide  wastes  might  be  to  chemically 
convert  the  reactive  sulfides  to  inert 
sulfur,  to  insoluble  metallic  salts,  or  to 
soluble  sulfates  that  can  be  removed  or 
recovered.  The  Agency  believes  that 
some  of  these  wastes  may  also  be 
contaminated  with  organic  sulfides 
known  as  mercaptans.  These 
malodorous  chemicals  are  believed  to 
complicate  the  treatment  of  these 
reactive  sulfide  wastes.  It  is  believed 
that  these  type  of  wastes  have  been 
particular  treatment  problems  for  the 
petroleum  refining  industry.  The  Agency 
is  hereby  soliciting  waste 
characterization  and  treatment  data  that 
could  be  used  to  aid  in  the  potential 
development  of  treatment  standards  for 
these  wastes.  Currently,  the  Agency  has 
not  approved  a  standard  analytical 
method  for  testing  either  sulfides  or 
reactive  sulfides  in  hazardous  wastes  or 
in  treatment  residues.  It  is  unlikely, 
therefore,  that  the  Agency  will  be  able 
to  propose  a  numerical  treatment 


standard  for  D003  wastes  in  this 
subcategory. 

D003  wastes  in  the  Other  Reactives 
Subcategory  can  be  either  organic  or 
inorganic  in  nature.  Information  suggests 
that  these  wastes  are  infrequentiy 
generated  and  probably  in  small 
quantities.  These  wastes  do  not  appear 
to  be  placed  in  land  disposal  units.  At 
this  time,  the  Agency  is  only  in  the 
initial  stages  of  investigation  of  these 
issues  for  these  reactive  wastes  (with 
respect  to  the  development  of  treatment 
standards  for  the  land  disposal 
restrictioiis  program).  In  general,  the 
Agency  believes  that  these  unstable 
wastes  can  either  be  incinerated  in 
special  units  or  open  detonated.  The 
Agency  suspects  that  while  these 
wastes  may  be  generated,  it  is  unlikely 
that  they  would  require  placement  in 
any  type  of  land  disposal  unit. 
Therefore,  the  Agency  is  seriously 
considering  allowing  the  "hard  hammer" 
provisions  to  take  efifect  for  this 
subcategory. 

All  of  the  known  treatment  processes 
for  all  of  the  five  subcategories  of  D003 
Reactive  Wastes  can  result  in  significant 
amounts  of  solid  residues.  These 
residues  may  or  may  not  exhibit  the 
characteristic  of  EP  Toxicity  for  metals. 
Instead  of  trying  to  establish  metal 
standards  for  these  residues,  the  Agency 
prefers  to  regulate  land  disposal  of  them 
only  if  they  appear  to  be  EP  Toxic 
wastes.  Thus,  the  Agency  is  currently 
not  considering  proposing  standards  for 
metals  in  the  residues  from  the 
deactivation  of  D003  wastes. 

Further,  for  all  subcategories  of  D003 
wastes  except  the  Reactive  Cyanides, 
the  Agency  believes  that  development  of 
any  numerical  treatment  standards, 
based  on  any  of  the  appropriate 
deactivation  techniques,  would  be 
difficult  to  develop  because  there  is  no 
known  analytical  test  that  is  designed  to 
measure  the  reactivity  of  these  wastes 
nor  is  there  a  test  that  distinguishes  the 
reactive  chemical  from  the  dieactivated 
chemical  (e.g.  sodium). 

The  Agency  is  soliciting  comments 
and  data  on  the  physical  and  chemical 
characterization  of  all  five  D003 
subcategories  as  well  as  on  the 
applicability  of  chemical  deactivation, 
incineration,  and  open  detonation  to 
these  wastes.  Facilities  with  wastes  in 
these  subcategories  that  are  not 
amenable  to  these  techniques  should 
submit  data  and  information  on  the 
characteristics  of  these  wastes  and  the 
technical  justification  for  why  the 
technologies  are  not  amenable  to  their 
wastes. 

d.  EP  Toxic  Wastes.  Paraphrasing  the 
criteria  in  40  CFR  261.24,  a  waste  is 
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considered  a  characteristic  EP  Toxic 
waste  provided  that,  the  extract  (using 
an  approved  extraction  procedure 
referred  to  as  the  EP)  from  a 
representative  sample  of  the  waste 
contains  any  of  the  contaminants  listed 
in  I  281.24  Table  I  at  a  concentration 
equal  to  or  greater  than  the  respective 
value  given  in  that  table.  A  waste  can 
be  identifled  as  an  EP  Toxic 
characteristic  waste  based  on  the 
concentration  of  one  of  eight  different 
metals  or  six  chlorinated  pesticides. 

The  Agency  examined  these  fourteen 
chemical  constituents  for  similarities  in 
treatability  and  determined  that  while 
there  are  two  obvious  major  treatability 
groups  of  metals  and  of  pesticides,  the 
definition  of  separate  treatability 
subcategories  within  these  major  groups 
could  not  be  performed  at  this  time. 
However,  the  Agency  has  determined 
that  there  are  certain  similarities  in 
chemical  and  physical  nature  of  the 
various  metals  and  pesticides  that 
appear  to  be  the  potential  basis  for 
future  deflnition  of  treatability 
subcategories.  This  section  of  the 
preamble  discusses  these  similarities 
and  outlines  only  a  few  of  the  possible 
alternatives  for  developing  treatment 
standards  for  these  EP  Toxic  wastes. 

t.  Arsenic  Chromium  and  Selenium 
(D004.  D007  and  DOlO).  While  arsenic 
(D004).  chromium  (D007)  and  selenium 
(DOlO)  all  exhibit  positive  valence 
states,  they  show  little  tendency  to  exist 
as  solitary  cationic  species  in  aqueous 
solutions.  They  typically  exist  in 
aqueous  conditions  as  oxo-anions  [i.e.. 
arsenic  appears  as  arsenite  (AsOi~)  and 
arsenate  (AsCX'^.  while  chromium 
appears  as  chromate  ((MX'*)  and 
dichromale  (Cr^Or'*)).  This  behavior 
differs  from  that  of  other  metals,  in  that 
other  metals  usually  exhibit  strong 
cationic  behavior  in  aqueous  conditions. 
Thus,  selection  and  performance  of 
various  treatment  technologies  is  often 
different  for  arsenic,  selenium  and 
chromium  bearing  wastes  compared  to 
wastes  containing  only  other  metal 
constituents. 

Applicable  treatment  technologies 
that  the  Agency  is  considering  for 
arsenic  selenium,  and  chromium  wastes 
include:  (1)  Recycling/recovery 
technologies  such  as  high  temperature 
metals  recycling,  freeze  concentration, 
and  ion  exchange:  (2)  chemical 
reduction  (such  as  the  conversion  of 
hexavalent  chromium  to  the  trivalent 
state)  using  reagents  such  as  sulfur 
dioxide,  sodium  bisulfite,  sodium 
metabisuinte.  sodium  hydrosulfite.  and/ 
or  ferrous  sulfate:  (3)  chemical  oxidation 
using  reagents  such  as  hypochlorite. 
chlorine,  hydrogen  peroxide,  and/or 


potassium  permanganate:  (4)  metals 
precipitation  using  a  combination  of 
lime  and  sulfide;  and  (5)  specialized 
stabilization  such  as  vitrification/ molten 
glass  stabilization  or  stabilization  with 
additives  such  as  red  clays,  silicates, 
and  proprietary  binders. 

The  Agency  believes  that  recovery  of 
arsenic,  selenium,  and  chromium  may  be 
feasible  for  some  wastes  provided  the 
metal  has  been  first  chemically 
converted  to  an  easily  recoverable  form, 
information  regarding  problems  with 
recovery  of  arsenic  from  wastes  is 
described  in  section  III.A.ll.a.  of  this 
preamble  (i.e..  a  discussion  of  waste 
codes  K031.  K084,  KlOl.  and  K102). 
Information  suggests  that  recovery  of 
elemental  selenium  out  of  certain  types 
of  scrap  material  is  currently  practiced 
in  the  United  States,  and  it  may  be 
possible  to  extrapolate  this  technology 
to  other  forms  of  selenium  wastes.  Ion 
exchange  has  been  reported  to  be 
effective  for  the  recovery  of  chromium 
from  wastewaters,  and  for  purification 
of  some  chromic  acid  solutions.  It  has 
been  reported  that  anionic  exchange  has 
been  employed  for  the  removal 
chromate  and  dichromate  from  some 
wastes.  Evaporative  recovery  as  well  as 
freeze  recovery  are  two  concentration 
processes  that  have  been  suggested  for 
recovery  of  chromium  from  rinsewaters 
and  some  other  wastewaters.  The 
Agency  is  requesting  comments  and 
data  as  to  the  applicability  of  these  and 
any  other  recovery  technologies  for 
wastes  containing  EP  Toxic 
concentrations  of  arsenic,  chromium 
and/or  selenium. 

More  extensive  treatment  trains 
appear  to  be  necessary  to  treat  some 
complex  wastes  such  as  wood 
preserving  wastes  and  other  wastes  that 
are  EP  Toxic  for  both  arsenic  and 
chromium.  Besides  the  reduction  step  for 
the  hexavalent  chromium,  an  additional 
oxidation  step  with  reagents  such  as 
hydrogen  peroxide  or  hypochlorite,  may 
be  necessary  for  the  arsenic.  The 
presence  of  organics  and  organo- 
metallic  complexes  would  further 
complicate  the  treatment  process.  These 
may  have  to  be  oxidized  or  otherwise 
removed  prior  to  conversion  of  the 
metals  to  their  proper  valence  state  for 
further  metal  treatment  such  as 
precipitation. 

Precipitation  of  arsenic  from 
wastewaters  identified  as  D004  appears 
to  be  elective  under  certain  alkaline 
conditions.  Information  regarding 
applicability  and  performance  of  lime 
versus  sulfide  precipitation  for 
wastewaters  containing  arsenic  is 
described  in  significantly  greater  detail 
in  section  IIIA.ll.a.  of  this  preamble.  In 


general,  while  typical  lime  and/or 
sulfide  precipitation  procedures  (without 
the  proper  pretreatment  steps)  may  be 
effective  for  removal  of  all  three  of  these 
metals  from  wastewaters,  the  chemical 
state  of  these  metals  in  the  resultant 
treatment  sludge  may  not  be  correct  to 
minimize  the  leachability  of  these 
metals  during  land  disposal.  In  addition, 
further  treatment  with  typical 
cementitious  stabilization  may  actually 
increase  the  leachability  of  these  metals, 
if  they  are  not  in  the  proper  chemical 
state. 

The  Agency  attempted  cement 
stabilization  of  wastes  that  contain  high 
concentrations  of  arsenic  (K031).  The 
resultant  data  indicated  that  the 
leachability  of  arsenic  from  the  treated 
residues  increased  by  orders  of 
magnitude  over  the  leachability  from  the 
untreated  wastes.  Typically,  chemical 
stabilization  of  sludges  containing 
metals  is  partly  based  on  the  ability  of 
the  alkaline  cementitious  reagents  to 
chemically  bind  the  cationic  metal 
species.  The  Agency  believes  that  the 
increase  in  leachability  of  arsenic  after 
stabilization  is  probably  due  to  the 
increased  solubility  of  various  forms  of 
arsenic  at  higher  pH.  In  addition,  this 
increase  in  leachability  seems  to  be 
indicating  that  the  arsenic  is  not  being 
chemically  bound  by  the  stabilization 
reagents.  While  the  Agency  has  not  fully 
investigated  these  potential  problems  in 
solidiHcation  for  high  concentrations  of 
selenium,  some  information  suggests 
that  these  complications  will  occur. 

Several  alternatives  to  cementitious 
stabilization  for  arsenic,  chromium  and 
selenium  wastes  are  currently  under 
consideration  by  the  Agency  including 
vitriRcation  or  molten  glass 
stabilization,  the  use  of  red  clays 
containing  alumina  as  additives  to  the 
stabilization  process,  and  the  use  of 
other  noncementitious  proprietary 
binders  for  stabilization.  The  Agency  is 
currently  planning  on  conducting 
stabilization  tests  for  certain  arsenic 
and  chromium  wastes.  However  at  this 
time,  it  has  not  established  which 
wastes  or  which  processes  will  be 
studied.  The  Agency  is  therefore, 
soliciting  comments  and  data  on  these 
stabilization  techniques  for  arsenic 
selenium  and  chromium  and  is 
particularly  interested  in  data  for 
wastes  (solid  or  liquid)  with 
concentrations  of  these  metals  greater 
than  1%  (by  weight)  as  well  as  data  for 
those  wastes  that  are  known  to  contain 
organo-complexes  of  these  metals. 

2.  Cadmium,  Lead  and  Mercury  (D006, 
DOOe  and  D009).  Applicable  treatment 
technologies  that  the  Agency  is 
considering  for  cadmium  (D006),  lead 
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(D008).  and  mercury  (D009)  wastes 
include:  (1)  Recycling/recovery 
technologies  such  as  acid  leaching,  high 
temperature  metals  recycling,  and  ion 
exchange;  (2)  chemical  oxidation/ 
reduction;  (3)  metals  precipitation;  (4) 
incineration  of  wastes  high  in  organics; 
and  (5)  conventional  and  specialized 
stabilization  processes  with  additives 
such  as  sulfides,  silicates  and 
proprietary  binders. 

The  Agency  currently  has 
performance  data  on  an  acid  leaching/ 
chemical  oxidation/filtration  washing, 
as  well  as  simple  water  washing  and 
filtration,  for  nonwastewaters 
contaminated  with  mercury  (i.e.,  K071 
wastes).  The  Agency  also  has 
performance  data  on  sulfide 
precipitation/filtration  of  mercury 
containing  wastewaters.  Currently, 
cementitious  stabilization  of  mercury 
nonwastewaters  has  not  been 
demonstrated  as  effective  for  mercury 
wastes.  The  Agency  intends  to  analyze 
treatability  groups  for  all  mercury 
wastes  to  determine  which  portions  of 
these  performance  data  can  be 
transferred  to  D009  nonwastewaters. 
For  some  other  D009  nonwastewaters 
(such  as  wastes  contaminated  with 
liquid  or  elemental  mercury),  the  Agency 
is  considering  retorting,  amalgamation 
with  zinc,  and/or  denuding  of  mercury 
amalgams  to  regenerate  mercury  and 
zinc.  Along  with  investigating  the 
potential  transfer  of  existing 
performance  data  for  these  D009 
nonwastewaters,  the  Agency  intends  to 
investigate  chemical  reduction  of 
mercury  contaminated  wastewaters 
followed  by  retorting  of  the  filtration 
residuals  (Kioe).  At  this  time,  the 
Agency  is  actively  pursuing  possible 
testing  of  a  K106  retort  systems  that  may 
be  applicable  to  other  mercury  wastes. 
The  Agency  solicits  comment  and  data 
on  the  above  Hsted  treatment 
technologies  for  D009  wastes. 

EPA  has  promulgated  lead  treatment 
standards  for  many  listed  wastes  (both 
wastewaters  and  nonwastewaters). 
K062  is  the  primary  source  of 
wastewater  treatment  data  for  lead.  In 
addition,  the  Agency  has  performance 
data  on  stabilization  of  F006,  K061,  and 
K062  nonwastewaters  that  contain 
various  concentrations  of  lead.  EPA  has 
High  Temperature  Metal  Recovery  data 
on  K061.  and  information  indicating 
recovery  of  lead  from  F006,  K002-K007, 
K069  and  lead  acid  batteries.  The  data 
on  F006  indicate  that  stabilization  may 
often  result  in  a  treated  waste  that 
remains  a  EP  Toxic  waste  for  lead.  This 
is  particularly  true,  if  the  EP 
concentration  is  lowered  for  this 
contaminant.  Thus,  it  appears  that  some 


(if  not  many)  D008  wastes,  when 
treated,  will  remain  D008  wastes  (albeit, 
wastes  with  much  lower  leachability). 
This  appears  to  imply  that  the  Agency 
should  not  allow  the  "hard  hammer" 
provisions  to  take  effect  for  D008 
wastes. 

Besides  the  wastes  that  can  be 
effectively  stabilized  and  those  which 
are  being  sent  to  recovery  facilities  due 
to  the  high  lead  content,  there  appear  to 
be  several  potential  subcategories  of  EP 
Toxic  lead  wastes  that  may  not  be  able 
to  be  readily  treated  by  these 
technologies.  Wastes  which  are  mostly 
organic  and  contaminated  with  lead 
appear  to  represent  a  large  portion  of 
the  number  of  D008  wastes.  These 
include  wastes  from  the  removal  of 
leaded  paints  from  buildings,  leaded 
paints  and  paint  sludges,  and  analytical 
samples  from  lead  testing  programs. 
Organo-lead  compounds  such  as 
tetraethyl  lead  (PllO)  may  require 
pretreatment  to  break  the  organo- 
metallic  bond  prior  to  further  treatment 
such  as  stabilization.  Incineration  or 
other  thermal  destruction  may  be 
possible  for  all  of  the  organo-lead 
materials  (including  the  paint  wastes) 
provided  these  wastes  can  be 
thoroughly  mixed  with  other  wastes,  so 
as  to  meet  strict  metals  emissions 
standards  for  lead.  The  resultant  ash 
would  probably  require  an  additional 
solidification  step.  Other  inorganic 
nonwastewaters  with  concentrations  of 
lead  in  the  percent  levels,  such  as  lead 
dross,  slag  from  secondary  lead 
smelting,  and  residuals  from  K061 
treatment,  are  sometimes  being  rejected 
by  lead  recovery  facilities  for  various 
reasons.  These  high  levels  of  lead  and 
other  contaminants  are  expected  to  pose 
significant  problems  with  stabilization. 
The  Agency  is  not  aware  of  data  in  this 
area,  and  solicits  any  available. 

EPA  has  performance  data  on 
stabilization  of  cadmium  in  FtX)6  that  is 
possibly  transferable  to  other  D006 
electroplating  wastes  and  to  some  D006 
pigment  wastes.  Performance  data  for 
cadmium  also  exist  for  stabilization  and 
high  temperature  metals  recovery  of 
K061  wastes.  Low  concentrations  of 
cadmium  appear  to  be  effectively 
stabilized  using  conventional 
cementitious  solidification  processes. 
High  levels  of  cadmium  may  be  more 
amenable  to  recovery,  although  current 
practice  shows  little  recovery  of 
cadmium  is  currently  practiced.  I 

3.  Barium  and  Silver  (D005  and  DOll). 
The  Agency  does  not  have  enough 
information  at  this  time  to  fully 
characterize  barium  containing  wastes 
(D005).  It  is  believed  that  these  wastes 
represent  a  very  small  volume  of 


wastes.  The  Agency  is  investigating 
stabilization  for  these  wastes.  There  is 
some  data  that  suggest  that  when 
present  as  a  sulfide  these  waste  are  not 
soluble  and  can  be  stabilized.  However, 
barium  is  typically  removed  from 
wastewaters  as  barium  sulfate.  If  the 
treatment  sludge  is  a  IXX)5  waste  and  is 
high  in  barium  sulfate,  then 
conventional  solidification  processes 
may  not  be  effective  in  reducing  the 
leachability  of  these  wastes.  Cements 
that  are  designed  for  high  sulfate 
content  would  be  required.  Currently. 
the  Agency  has  no  data  for  these  type  of 
wastes  or  for  this  type  of  solidification. 

The  Agency  believes  that  silver 
containing  wastes  are  not  currently  land 
disposed.  These  wastes,  although 
believed  to  be  small  in  volume,  have  a 
great  potential  for  recovery/reuse 
because  of  their  economic  value.  The 
Agency  does  not  have  enough  data  to 
fully  characterize  these  wastes  and  is 
requesting  comments  on  current 
treatment  practices  and  waste 
generation.  However,  the  Agency  is 
anticipating  proposing  a  standard  of  "No 
Land  Disposal  Based  On  Recovery"  for 
silver  containing  wastes. 

4.  D012,  D013.  D014.  DC:5.  D016  and 
D017.  The  Agency  believes  that  the 
majority  of  these  wastes,  when  existing 
as  untreated  wastes,  may  contain  high 
enough  concentrations  of  their 
respective  halogenated  pesticide,  that 
these  wastes  are  already  restricted  from 
land  disposal  on  the  basis  of  application 
of  the  California  List  rule  for 
Halogenated  Organic  Compounds 
(HOCs).  Since  the  concentrated  wastes 
(greater  than  1%  HOCs)  are  probably 
being  incinerated,  it  is  likely  that  the 
wastes  really  covered  in  this  section  are 
those  wastes  with  concentrations  of 
these  pesticides  between  EP  levels  and 
1%.  Treatment  technologies  that  the 
Agency  has  identified  as  applicable  for 
treatment  of  these  wastes  are  primarily 
incineration  technologies  including 
rotary  kiln  and  fluidized  bed.  Some  of 
these  D012-D017  wastes  are  no  longer 
generated  because  their  use  as  a 
pesticide  has  been  banned.  Thus,  the 
Agency  may  propose  a  "No  Land 
Disposal  Based  on  No  Generation"  for 
these  wastes. 

In  considering  the  development  of 
numerical  treatment  standards  for  these 
wastes,  the  regidated  constituent  for 
each  of  these  wastes  would  be  the 
individual  pesticide  for  which  the  waste 
was  listed.  The  Agency  is  considering  to 
utilize  a  transfer  of  performance  data  for 
developing  treatment  standards  from 
rotary  kiln  incineration  of  similar 
wastes.  The  strategy  of  this  transfer 
would  be  similar  to  that  that  the  Agency 
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may  propose  for  other  chlorinated 
pesticide  wastes  such  as  iC041.  K008, 
U129.  U247.  UZ14.  P051.  and  Pl23.  The 
potential  transfer  strategy  is  outlined  in 
the  sections  of  today's  preamble  that 
correspond  to  the  above  wastes.  If  these 
numerical  standards  prove  to  be  lower 
than  the  corresponding  EP  Toxic 
concentration,  the  Agency  may  then 
consider  proposing  a  ''No  Land  Disposal 
Based  on  Incineration"  for  these  wastes 
or  may  decide  to  propose  no  treatment 
standard  and  thereby,  allow  the  "hard 
hammer"  provisions  to  take  effect  for 
these  wastes.  However,  if  the  standards 
are  above  the  corresponding  EP  Toxic 
concentration  or  if  no  teachability  data 
on  incineration  ash  can  be  developed  for 
correlation  to  the  EP  concentrations, 
then  the  Agency  probably  will  propose 
numerical  standards  for  the  D012-D017 
wastes. 

11.  EPA's  Approach  for  Developing 
BDAT  Treatment  Standards  for  all 
Remaining  Listed  Wastes 

This  section  of  today's  preamble 
presents  a  discussion  of  the  approaches 
and  options  that  the  Agency  is 
considering  for  establishing  BDAT 
treatment  standards  for  the  remaining 
listed  "¥"  and  "K"  wastes  that  have  not 
been  proposed  to  date.  This  includes 
some  First  Third  wastes  for  which  land 
disposal  remains  regulated  under  the 
"soft  hammer"  provisions  and  some 
Third  Third  wastes  for  which  EPA  has 
just  begun  investigating  treatment 
options.  A  synopsis  of  the  status  of 
ongoing  treatment  evaluations  is  also 
included.  Overall,  this  discussion  is 
intended  to  give  advance  notice  to  the 
regulated  community  and  to  provide  an 
opportunity  for  it  to  comment  on  these 
approaches  and  to  submit  data  that  may 
help  hi  developing  such  standards.  At 
this  time,  the  Agency  is  not  proposing 
treatment  standards  for  any  of  the 
wastes  listed  in  this  section.  Please 
identify  coounents  on  this  section  with 
the  heading  ''Conraents  on  EPA's 
approach  to  remaining  wastes". 

The  Agency  is  specifically  soliciting 
comments  on  the  approach  to  develop 
treatment  standards  for  each  of  the 
individual  wastes  or  treatability  groups. 
Conunents  and  data  on  specific 
treatment  technologies  for  specific 
wastes  or  subcategories  should  include 
a  description  of  the  generation  process 
or  processes,  complete  chemical  and 
physical  analyses  of  the  wastes  and 
treatment  residuals  (including  all 
appropriate  QA/QC  information),  as 
well  as  technical  descriptions  of  the 
treatment  technologies  and  their 
optimum  operating  conditions.  FadUties 
planning  new  tests  may  wish  to 
communicate  with  EPA  before  testing. 


a.  First  Third  Wastes.  Treatment 
standards  for  some  First  Third  wastes 
were  not  promulgated  by  the  statutory 
deadline,  August  ft,  1988.  As  required  by 
the  statute,  these  wastes  have  become 
regulated  under  the  "soft  hammer" 
provisions  outlined  elsewhere  in  this 
preamble.  The  Agency's  interpretation 
of  the  applicability  of  the  "soft  hammer" 
provisions  can  be  found  in  53  FR  31146 
(August  17. 1968).  The  following 
discussion  provides  a  synopsis  of  the 
status  of  ongoing  treatment  evaluations 
for  these  wastes  or  groups  of  wastes. 

1.  F0O6-F0O9.  F019.  K011-K014.  and 
K036.  Section  III.A.8A  of  today's  rule 
proposes  numerical  treatment  standards 
for  wastewater  and  nonwastewater 
forms  of  F007.  F006,  F009,  F019,  KOll. 
K013.  and  K.0\\  as  well  as  numerical 
treatment  standards  for  cyanides  in 
wastewater  forms  of  F006.  In  addition, 
section  ni.AJ}.n.  of  today's  rule  proposes 
a  treatment  standard  for  Disuifoton  in 
wastewater  forms  of  K036.  Until  these 
standards  are  promulgated  for  these 
First  Third  wastes,  land  disposal  of 
them  shall  remain  regulated  according 
to  the  "soft  hammer"  provisions. 

2.  K004.  KOOe,  K021.  K022.  K036,  K048, 
K060,  andKOei.  While  treatment 
standards  for  nonwastewaters  forms  of 
wastes  identified  as  K004,  K008,  K021. 
K02Z  K03e,  K046  (Nonexplosive 
Subcategory).  K060,  and  K061  were 
promulgated  on  August  8. 1968.  no 
standards  were  promulgated  for  the 
wastewater  forms  of  these  wastes,  nor 
are  there  any  proposed  in  today's  rule. 
In  general,  the  Agency  intends  to 
develop  numerical  treatment  standards 
based  on  treatment  data  that  the 
Agency  already  possesses.  In  some 
cases,  treatment  standards  for  metals 
and  some  organics  may  be  based  on 
data  obtained  by  the  Agency's  Office  of 
Water  for  the  National  Pollution 
Discharge  Elimination  System  (NPDES) 
program. 

The  Agency  believes  that  hexavalent 
chromium  and  lead  may  be  present  in 
some  of  these  wastewaters  (such  as 
K004,  K008.  K022,  K046  and  K061). 
Standards  for  chromium,  lead  and  other 
metals  may  be  developed  based  on  a 
transfer  of  data  from  the  treatment  of 
K062  (spent  pickle  liquor).  Koe2 
standards  were  based  on  the 
performance  of  technologies  that 
included  hexavalent  chromium 
reduction,  metals  precipitation  and 
nitration  followed  by  dewatering. 

Information  also  suggests  that 
cyanides  may  be  potentially  present  in 
wastewaters  identified  as  K004.  KOOe 
and  KOOO.  Standards  for  cyanides  %vill 
moat  Uktiy  be  based  on  performance 
data  from  the  alkaline  chlorination  or 


electro-oxidation  of  electroplating  and 
heat  treating  wastes  (P00e-P012  and 
P019)  as  outlined  in  section  III.A.SA  of 
today's  preamble.  While  the  Agency 
intends  to  use  as  much  existing  data  as 
possible,  it  is  not  precluding  the  use  of 
data  supplied  by  industry  in  response  to 
today's  proposal  nor  is  it  precluding 
itself  from  obtaining  new  data. 

J.  K017  and  K073.  No  standards  have 
been  promulgated  for  either  wastewater 
or  nonwastewater  forms  of  K017  and 
K073  wastes.  The  Agency  believes  that, 
as  generated,  both  of  these  wastes  are 
nonwastewaters  that  contain  relatively 
high  concenbntions  of  chlorinated 
organics.  While  the  Agency  believes 
that  the  nonwastewater  forms  of  these 
two  wastes  are  most  likely  already 
regulated  by  the  California  List 
prohibition  on  Halogenated  Organic 
Compounds  (HOCs),  this  prohibition 
only  established  incineration  and  fuel 
substitution  as  a  method  of  treating 
HOCs  and  did  not  establish  numerical 
treatment  standards  for  particular 
halogenated  organic  constituents.  For 
the  organic  constituents  in  K017  and 
K073  wastes,  the  Agency  is  considering 
the  transfer  of  performance  data  from 
the  incineration  of  K019  and/or  F024 
nonwastewaters.  These  wastes  also 
contain  high  concentrations  of  other 
chlorinated  organic  constituents.  The 
Agency  does  not  intend  to  specifically 
perform  analytical  testing  of  the 
performance  of  incineration  on  either 
KOI  7  or  K073  wastes.  [ 

Because  of  the  restrictions  on  land 
disposal  of  HOCs,  the  Agency 
anticipates  that  these  two  wastes  are 
currently  being  destroyed  thermally  and 
is  hereby  soliciting  data  generated  from 
this  combustion  that  may  aid  in  the 
development  of  treatment  standards  for 
these  wastes. 

A  treatment  standard  of  "No  Land 
Disposal  Based  on  No  Generation"  was 
originally  proposed  for  K073  wastes  in 
the  April  8, 1968  Federal  Register.  In 
response  to  the  proposal,  one  facility 
provided  information  that  indicated  that 
K073  wastes  are  still  being  generated. 
Since  the  basis  for  the  proposed 
treatment  standard  was  then  considered 
invalid,  the  Agency  did  not  promulgate 
the  standard.  The  facility  also  indicated 
that  the  K073  wastes  that  were 
generated  were  also  being  incinerated. 
At  this  time,  the  Agency  has  not 
received  any  analytical  data  on  the 
incineration  of  these  wastes.  Since  the 
facility  appears  to  be  the  only  generator 
of  K073  wastes  and  has  also  notified  the 
Agency  that  it  anticipates  that  it  will 
cease  generation  prior  to  May  8, 1990 
(due  to  a  change  in  their  production 
process),  additional  options  that  the 
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Agency  is  considering  for  K073 
nonwastewaters  is  to  allow  the  "hard 
hammer"  provisions  to  become  effective 
or  to  repropose  the  "No  Land  Disposal 
Based  on  No  Generation".  The  Agency 
specifically  solicits  comment  on  diese 
approaches. 

4.  K031.  K0B4.  KlOl,  and  K102.  The 
Agency  has  determined  that  K031,  K084 
and  K101/K102  (High  Arsenic 
Subcategory)  wastes  represent  one 
treatability  group.  Problems  with 
establishing  BDAT  and  treatment 
standards  for  these  First  Third  wastes 
are  based  on  the  relatively  high 
concentrations  of  arsenic  in  these 
wastes  and  the  difficulties  in  treatment 
due  to  the  toxicity  and  unique  chemistry 
of  arsenic.  Arsenic  presents  particular 
treatment  problems  due  to  its 
nonmetallic  behavior  and  its  tendency 
to  exist  in  these  wastes  as  oxo-anions 
(ionic  complexes  containing  oxygen  and 
arsenic  with  an  overall  negative  charge, 
such  as  arsenite  and  arsenate)  and  as 
organo-arsenical  complexes.  Metals 
typically  exist  in  wastes  as  soluble 
cationic  species  (single  metallic  ions 
with  a  positive  charge). 

The  Agency  attempted  stabilization  of 
K031  wastes  using  Portland  cement  The 
resultant  data  indicated  that  the 
leachability  of  arsenic  from  the  treated 
residues  increased  by  orders  of 
magnitude  over  the  leachability  from  the 
untreated  wastes.  Typically,  chemical 
stabilization  of  sludges  containing 
metals  is  partly  based  on  the  ability  of 
the  alkaline  cementitious  reagents  to 
chemically  bind  the  cationic  metal 
species.  The  Agency  believes  that  the 
increase  in  leachability  of  arsenic  after 
stabilization  is  probably  due  to  the 
increased  solubility  of  various  forms  of 
arsenic  at  higher  pH.  In  addition,  this 
increase  in  leachability  seems  to  be 
indicating  that  the  arsenic  is  not  being 
chemically  bound  by  the  stabilization 
reagents. 

Several  alternatives  to  cementitious 
stabilization  for  arsenical  wastes  are 
currently  under  consideration  by  the 
Agency  including  vitrification  or  molten 
glass  stabilization,  the  use  of  red  clays 
containing  alumina  as  additives  to  the 
stabilization  process,  and  the  use  of 
other  noncementitious  proprietary 
binders  for  stabilization.  "The  Agency  is 
currently  planning  on  conducting 
stabilization  tests  for  certain  arsenic 
wastes.  However  at  this  time,  it  has  not 
established  which  wastes  or  which 
processes  will  be  studied.  The  Agency  is 
therefore,  soliciting  comments  and  data 
on  these  stabilization  techniques  for 
arsenic  and  is  particularly  interested  in 
data  for  wastes  (solid  or  liquid)  with 
arsenic  concentrations  greater  than  1% 


(by  weight)  as  well  as  data  for  those 
wastes  that  are  known  to  contain 
organo-arsenicals. 

For  K084.  KlOl  and  Kl02 
nonwastewaters,  incineration  followed 
by  ash  stabilization  was  originally 
identified  as  an  applicable  technology 
due  to  the  high  organic  content  of  these 
wastes.  Analyses  of  the  wastes  during 
sampling  indicated  that  these  wastes 
contained  concentrations  of  total 
arsenic  exceeding  1%  by  weight.  Due  to 
concerns  over  safe  handling  and 
potential  air  emission  problems,  the 
Agency  did  not  continue  performance 
testing  of  incineration  of  these  high 
arsenic  wastes.  Other  KlOl  and  K102 
wastes  containing  less  than  1%  arsenic 
were  safely  incinerated  by  EPA  using 
specialized  air  pollution  control  devices, 
such  as  electrostatic  precipitators  or 
high  efficiency  wet  scrubbers.  Based  on 
this  testing,  treatment  standards  for 
KlOl  and  K102  wastes  containing  less 
than  1%  total  arsenic  Mrere  promulgated 
on  August  8, 1988.  The  Agency  believes 
that  incineration  remains  a  viable 
treatment  alternative  for  organo- 
arsenical  wastes  and  organic  wastes 
contaminated  with  inorganic  arsenic  for 
wastes  with  total  arsenic  concentrations 
under  1%. 

For  K084.  KlOl.  K102  and  similar 
organo-arsenic  wastes  with  greater  than 
1%  total  arsenic  (e.g.,  P036,  P038,  U136 
and  some  D004  wastes),  EPA  is  also 
considering  other  organic  destruction 
techniques  such  as  chemical  oxidation 
followed  by  stabilization  of  the 
inorganic  residues.  The  Agency  is 
requesting  comments  as  to  the 
applicability  of  these  technologies  to 
organo-arsenical  wastes. 

In  establishing  wastewater  treatment 
standards  for  these  arsenic  wastes,  the 
Agency  believes  that  it  must  consider 
the  physical  and  chemical  state  of  the 
arsenic  in  the  wastewater  treatment 
residue  and  not  just  the  efficiency  of 
removal  of  the  arsenic  from  the 
wastewater.  Wastewater  treatment  for 
most  metals  is  typically  based  on 
precipitation  with  anionic  species  such 
as  hydroxide,  sulfide,  carbonate, 
phosphate  or  sometimes  sulfate.  Soluble 
arsenic  species  have  been  reported  to  be 
removed  from  wastewaters  by  using 
lime  (calcium  hydroxide)  as  a 
precipitant.  However,  lime  precipitation 
for  arsenic  involves  precipitation  as  a 
calcium  salt  rather  than  as  a  hydroxide 
(as  with  most  other  metals). 

Sulfide  "precipitation"  using  sodium 
sulfide  or  hydrogen  sulfide  as  reagents 
has  also  been  reported  to  be  partially 
effective  for  the  treatment  of 
wastewaters  containing  arsenic  in  the 
form  of  arsenates,  but  relatively 


ineffective  for  arsenites.  This  treatment 
is  believed  to  be  the  result  of  a  chemical 
reaction  of  the  arsenate  anions  with  the 
sulfide  anions  resulting  in  the 
conversion  of  arsenic  in  the  arsenate 
form  to  a  relatively  insoluble  arsenic 
sulfide.  While  removal  of  arsenic  with 
lime  may  be  utilized  for  wastewaters, 
the  reaction  with  sulfide  and  subsequent 
conversion  to  arsenic  sulfide  should 
result  in  a  precipitate  that  is  less  soluble 
in  water  than  the  calcium  salt  (Calcium 
arsenate  is  slighUy  soluble  in  water, 
while  arsenic  sulfide  is  practically 
insoluble  in  water).  However,  while 
arsenic  sulfide  is  insoluble  in  water 
under  acid  conditions,  information 
appears  to  indicate  that  the  leachability 
(or  solubility)  of  the  arsenic  sulfide 
increases  under  alkaline  conditions.  At 
this  time,  the  Agency  has  not  completed 
its  evaluation  of  the  environmental 
benefits  and/or  trade-offs  of  requiring 
arsenic  to  be  removed  from  wastewaters 
as  a  sulfide,  as  a  calcium  salt,  or  using 
some  combination  of  both.  The  increase 
in  removal  e^iciency  with  sulfide 
precipitation  must  be  balanced  against 
the  potential  for  increased  leachability 
under  alkaline  conditions.  This 
increased  leachability  is  a  valid 
concern,  in  that  many  operators  of 
hazardous  landfills  may  co-dispose  all 
"metal"  wastes  and  typical  procedures 
are  to  add  excess  lime  to  prevent 
migration  of  the  other  metals.  One 
possible  solution  to  this  problem  is  for 
the  Agency  to  establish  special 
requirements  for  the  disposal  of  arsenic 
wastes  as  a  type  of  incompatible  waste. 
The  Agency  is  specifically  soliciting 
comments  and  data  on  all  of  these 
issues  for  arsenic  wastes. 

In  studying  the  generation  of  K064 
wastes,  the  Agency  obtained 
information  that  suggests  that  some 
organo-arsenical  compounds  can  be 
precipitated  from  wastewaters  by 
simply  increasing  the  pH  due  to 
variation  in  solubilities  with  pH.  The 
Agency  recognizes  that  this  procedure 
may  be  effective  for  removal  of  the 
organo-arsenicals  and  perhaps  certain 
additional  inorganic  arsenic  complexes 
from  wastewater.  However,  since  this 
treatment  generates  a  nonwastewater 
residue  (K084)  that  contains  high 
organics  and  high  arsenic,  the  Agency  is 
concerned  that  the  treatment  process 
has  created  a  residual  for  which  further 
treatment  has  not  yet  been  identified 
(i.e..  incineration  may  be  considered 
risky  and  stabilization  may  be 
ineffective  for  the  organo-arsenicals). 
The  Agency  believes  that  one  possible 
solution  to  this  problem  is  for  the  facility 
to  change  the  treatment  process  for  the 
wastewaters  by  adding  a  chemical 
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oxidation  itep  that  can  effectively  break 
the  organo-arsenical  bonds  and  thereby 
cooverl  the  organo-anenicalt  to 
inorganic  forms  that  may  be  effectively 
treated  by  specialized  stabilization 
processes  or  possibly  recovered. 

The  Agency  is  also  considering  high 
temperature  metals  recovery  of  arsenic 
wastes  as  well  as  other  recovery 
processes,  as  alternatives  to  land 
disposal.  Some  of  the  wastes  contain  np 
to  28%  arsenic  indicating  a  high 
potential  for  recovery  and  reuse.  High 
temperature  metals  recovery  would 
probably  require  air  pollution  control 
devices,  such  as  electrostatic 
precipitators  or  high  efBdency  wet 
scrubbers,  on  the  recovery  processes. 
This  technology  can  be  theoretically 
applicable  to  either  organic  or  inorganic 
wastes  containing  arsenic.  One  problem 
with  this  approach  is  that  the  Agency 
has  not  been  able  to  identify  an  existing 
high  tempera  txire  metals  recovery 
facility  in  the  United  States  that  can 
technically  recover  arsenic  and  is 
commercially  available.  The  Agency 
also  considered  ion  exchange  as  a 
potential  recovery  process  for  arsenic 
contaminated  wastewatars.  However, 
typical  ion  exchange  recovery  of  metals 
is  geared  to  recovery  of  cationic  metal 
species.  The  Agency  has  not  been  able 
to  identify  any  specific  ion  exchange 
technology  designed  to  recover  arsenic 
The  Agency  solicits  comments  and  data 
on  the  feasibility  and/or  effectiveness  of 
recovery  of  arsenic  from  either 
waatewaters  or  non wastewaters. 

S.  K035  and  Koes.  The  Agency 
believes  that  K03S  and  Koe3  wastes 
typically  contain  sufficient 
concentrations  of  organics  with 
su^dent  fuel  content  that  these  wastes 
can  be  used  as  fuel  substitutes.  A 
treatment  standard  for  K063 
nonwastewaters  was  originally 
proposed  as  "No  Land  Disposal  Based 
on  Recycling".  The  data  available  to  the 
Agency  indicated  that  some  K063 
wastes  could  be  burned  in  a  boiler 
without  generation  of  ash  residues.  One 
commenter  to  the  proposed  standard 
responded  that  his  facility  was 
generating  a  ICOeS  waste  that  did 
generate  ash  residues.  The  Agency 
promulgated  the  proposed  standard  for 
only  those  K083  wastes  that  contained 
less  than  0.01%  ash  (i.e.,  the  typical 
detection  limit  for  ash  content  that 
infers  that  the  waste  has  "no  ash"). 

To  date,  no  additional  data  on  the 
iC063  wastes  that  contain  greater  than 
0.01%  ash,  have  been  submitted  to  the 
Agency  by  the  facility.  If  data  and 
information  on  this  ash  is  not  obtained 
by  the  Agency  in  time  for  proposal  with 
the  Third  Third  wastes,  the  Agency 


intends  to  propose  a  treatment  standard 
for  these  K063  nonwastewaters  by 
transferring  performance  data  from  the 
incineration  of  other  wastes  such  as 
KOOl.  K022,  K0e7  and/or  K103/K104. 
Wastewater  standards  may  be  proposed 
based  on  an  analysis  of  the  respective 
scrubber  waters  generated  from 
Incineration  of  these  wastes  or  based  on 
a  transfer  of  wastewater  treatment  data 
from  the  NPDES  program. 

In  a  aimilar  manner,  the  Agency 
intends  to  propose  standards  for  K035 
wastes  based  on  a  transfer  of  the  same 
data.  Currently,  the  Agency  is  gathering 
waste  characterization  data  on  K035 
wastes  in  order  to  establish  the 
applicability  of  transferring  performance 
data  from  these  wastes.  There  is  also  a 
possibility  that  K035  wastes  are  no 
longer  generated.  The  Agency 
specifically  solicits  comments  on  the 
approach  of  establishing  a  treatment 
standard  for  K035  nonwastewaters  (as 
generated)  of  "No  Land  Disposal  Based 
on  No  Generation". 

6.  K046.  Treatment  standards  based 
on  solidification  for  K04e  wastes  in  the 
Nonreactive  Subcategory  were 
promulgated  by  the  Agency  on  August  6, 
1968.  The  Agency  is  currently  evaluating 
options  for  the  treatment  of  the  Reactive 
Subcategory  of  K046  wastes.  The 
reactivity  of  these  wastes  is  due  to  the 
presence  of  chemical  constituents  that 
can  be  explosive  in  certain  situations. 
The  typical  treatment  process  for 
explosive  wastes  is  either  open 
detonation  or  specialized  incineration. 

One  of  the  problems  with  open 
detonation  of  these  reactive  K04e 
wastes  is  that  the  waste  contains 
significant  concentrations  of  lead. 
During  open  detonation,  this  lead  is 
released  to  the  environment  and 
typically  contaminates  the  ground 
surrounding  the  open  detonation  site. 
One  option  that  has  been  suggested  by 
industiy,  is  to  allow  open  detonation 
followed  by  solidification  of  the 
surrounding  soil  depending  on  the 
teachability  of  the  lead  from  the  soiL 
The  Agency  believes  that  development 
of  numerical  treatment  standards  based 
on  open  detonation  appears  to  be  a 
difficult  process  due  to  potential 
problems  in  developing  analytical 
requirements  for  the  surrounding  soils, 
such  as  the  frequency  and  location  for 
sampling. 

Incineration  of  1C046  wastes  in  the 
Reactive  Subcategory  may  also  be 
applicable.  However,  this  would  require 
incineration  units  that  are  specially 
designed  and  fitted  with  certain 
explosion  proof  equipment  These  type 
of  tuiits  are  not  typically  found  at 
commercial  iadneratioa  facilitiea. 


Currently,  the  Agency  has  not  identified 
any  information  on  the  incineration  of 
IC046  wastes.  While  incineration 
appears  to  be  a  feasible  option,  the 
Agiency  is  currently  considering  the 
performance  of  chemical  deactivation 
processes  for  development  of  a 
treatment  standard  for  these  wastes. 
The  Agency  notes  that  it  is  unlikely  that 
incineration  in  these  specialized  units 
would  be  precluded  from  use  by  the 
establishment  of  a  standard  based  on 
chemical  deactivation. 

Chemical  deactivation  of  the 
explosive  constituents  in  the  K046 
wastes  appears  to  be  a  potentially 
useful  step  in  the  development  of 
treatment  standards.  Chemical 
deactivation  is  essentially  a  controlled 
chemical  reaction  that  destroys  the 
explosive  constituents  through 
oxidation/reduction  processes  thereby 
rendering  the  waste  nonreactive.  One 
problem  with  considering  this  process  as 
BDAT  is  that  the  deactivation  may  have 
to  take  place  prior  to  the  generation  of 
the  K04d,  because  K046  is  listed  as  a 
wastewater  treatment  residue. 
However,  if  these  wastes  can 
technically  be  generated  as  nonreactive 
(i.e.,  not  explosive),  the  Agency  believes 
that  a  standard  for  K046  wastes  in  the 
Reactive  Subcategory  may  not  even  be 
necessary.  In  considering  this  approach, 
the  Agency  may  propose  a  "No  Land 
Disposal  Based  on  Deactivation" 
standard  for  these  K046  wastes  thereby 
forcing  generators  to  deactivate  their 
wastewaters  prior  to  generation  of  a 
wastewater  treatment  residue  (i.e.,  a 
K046  waste  in  the  Nonreactive 
Subcategory).  By  establishing  the 
standard  of  "No  Land  Disposal  Based  on 
Deactivation"  for  the  Reactive 
Subcategory,  the  Agency  believes  that  a 
variance  from  this  standard  could  then 
be  considered  for  wastes  that  for  some 
reason  could  not  be  effectively 
deactivated.  As  an  alternative,  the 
Agency  may  simply  propose  the  existing 
lead  standard  based  on  solidification  for 
K046  Nonreactive  Subcategory  for  the 
KOM  Reactive  Subcategory. 

The  Agency  is  soliciting  comments 
and  data  on  the  physical  and  chemical 
characterization  of  K046  wastes  in  the 
Reactive  Subcategory  as  well  as  on  the 
applicabihty  of  chemical  deactivation  to 
these  wastes.  Facilities  with  wastes  in 
this  subcategory  that  are  not  amenable 
to  deactivation  techniques  should 
submit  data  and  information  on  the 
characteristics  of  these  wastes  and  the 
technical  justification  for  why  they  are 
not  amenable  to  chemical  deactivation. 

7.  K009.  A  treatment  standard  of  "No 
Land  Disposal  Based  on  RecycUng"  was 
originally  proposed  for  all  KOeo  wastes. 
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One  commenter  responded  that  his 
facility  generates  a  K0e9  waste  that  was 
not  recyclable  due  to  the  significantly 
lower  concentrations  of  lead  (the 
constituent  being  recovered). 
Information  supplied  on  the  waste 
characteristics  and  the  generation 
procedure  confirmed  that  there  is  a 
significant  difference  between  these 
wastes  and  that  two  treatability 
subcategories  were  necessary  for  these 
wastes.  The  Agency  identified  the 
commenter's  waste  as  a  KOOQ 
nonwastewater  in  the  Calcium  Sulfate 
Subcategory  and  did  not  promulgate  the 
proposed  treatment  standard  for  that 
Subcategory.  However,  the  proposed 
standard  was  promulgated  for  all  other 
K069  nonwastewaters.  The  Agency 
identified  these  wastes  as  the  Non 
Calcium  Sulfate  Subcategory  of  KOOQ 
nonwastewaters. 

To  date,  no  other  facility  has  been 
identified  as  generating  K069 
nonwastewaters  in  the  Calcium  Sulfate 
Subcategory  and  the  Agency  is 
considering  developing  a  treatment 
standard  based  on  waste 
characterization  data  supplied  by  this 
facility.  While  EPA  has  not  obtained 
any  specific  treatment  data  on  this 
particular  waste,  it  intends  to  propose 
numerical  treatment  standards  based  on 
a  transfer  of  solidification  data  for 
another  hazardous  waste  known  to 
contain  hazardous  constituents  similar 
to  this  subcategory  of  K069.  In  a  similar 
manner,  the  Agency  intends  to  transfer 
treatment  standards  for  metals  for  K069 
wastewaters  for  both  subcategories. 

The  data  on  generation  of  the  K0e9 
wastes  in  the  Calcium  Sulfate 
Subcategory  indicated  that  during  the 
generation  of  this  waste,  excess  lime  is 
added  to  the  KOOS  as  it  is  being 
generated.  This  excess  lime  is  expected 
to  act  as  a  stabilizing  agent,  with  the 
resulting  waste  exhibiting  a  lower 
leachability  than  would  be  expected 
from  a  waste  which  was  generated 
without  the  addition  of  excess  lime. 
Characterization  data  of  this  waste  also 
indicated  a  high  level  of  sulfates  in  the 
waste.  Sulfates  have  been  identified  by 
the  Agency  as  a  waste  characteristic 
which  affects  treatment  performance  of 
some  solidification  processes.  The  data 
which  the  Agency  is  currently 
considering  as  potentially  transferable 
contain  relatively  iow  concentrations  of 
sulfates.  However,  transferring  any  of 
the  existing  solidification  performance 
data  to  these  K060  wastes  is  expected  to 
result  in  a  treatment  standard  that  the 
Agency  believes  may  be  achievable 
simply  by  the  current  practice  of 
addition  of  excess  lime  during 
generation. 


8.  K085.  Treatment  standards  for  K08S 
wastes  were  not  proposed  with  the  First 
Third  wastes,  because  difficulties  arose 
in  the  planned  incineration  of  the  waste. 
The  Agency  collected  waste 
characterization  data  for  K085 
nonwastewaters  that  indicated  the 
presence  of  polychlorinated  biphenyls 
(PCBs)  in  concentrations  greater  than  50 
ppm.  The  Toxic  Substances  Control  Act 
(TSCA)  requires  that  incineration  of 
wastes  with  greater  than  50  ppm  of 
PCBs  be  performed  at  a  facility  that  is 
specifically  permitted  under  TSCA  for 
incineration  of  PCBs.  Incineration  at  an 
approved  facility  could  not  be  arranged 
in  time  for  proposal  of  treatment 
standards  with  the  First  Third  wastes. 

Since  that  time.  EPA  has  identified 
existing  data  obtained  by  the  Agency's 
Office  of  Toxic  Substances  (OTS)  on  the 
incineration  of  transformer  fiuids 
containing  PCBs  at  a  facility  that  also 
incinerates  K085  wastes.  Since 
transformer  fluids  were  often  comprised 
of  a  blend  of  concentrated  PCBs  with  a 
mixture  of  chlorobenzenes,  the  Agency 
anticipates  that  this  data  will  be  usefid 
in  establishing  numerical  treatment 
standards  for  all  chlorobenzene 
compounds  and  wastes  from 
chlorobenzene  production.  This 
information  is  currently  considered 
TSCA  confidential  business  information 
(CBI)  and  appropriate  TSCA  clearance 
procedures  must  be  followed  prior  to 
use  of  this  data  for  RCRA  regulations. 
This  data  was  not  available  in  time  for 
development  of  treatment  standards  for 
K085  wastes  for  proposal  with  the 
Second  Third  wastes.  It  is  not  clear 
whether  this  data  will  be  available  for 
proposal  even  with  the  Third  Third. 

The  Agency  believes  that,  as 
generated,  K0B5  wastes  are 
nonwastewaters  that  are  most  likely 
already  regulated  by  the  California  List 
prohibition  on  Halogenated  Organic 
Compounds  (HOCs).  However,  this 
prohibition  only  established  incineration 
as  a  method  of  treating  HOCs  and  did 
not  establish  numerical  treatment 
standards  for  particular  halogenated 
organic  constituents.  Because  of  the 
restrictions  on  land  disposal  of  HOCs, 
the  Agency  anticipates  that  K06S  wastes 
are  currently  being  incinerated  and  is 
hereby  soliciting  data  generated  from 
this  incineration  that  may  aid  in  the 
development  of  treatment  standards  for 
these  wastes. 

9.  Koee.  Treatment  standards  for 
wastewater  and  nonwastewater  forms 
of  K086  in  the  Solvent  Washes 
Subcategory  were  promulgated  with  the 
First  Thirds.  No  standards  were 
proposed  or  promulgated  for  all  other 
Koee  wastes.  These  include  wastes  in 


the  Solvent  Sludges  Subcategory  and  the 
Caustic/Water  Washes  and  Sludges      \ 
Subcategory. 

Performance  data  on  the  treatment  of 
K086  wastes  in  the  Caustic  and  Water 
Wash  Subcategory  are  currently  being 
developed  by  the  Agency's  Office  of 
Research  and  Development.  EPA 
expects  to  promulgate  treatment 
standards  for  the  remaining  K066  waste 
subcategories  prior  to  May  8, 1990  based 
on  this  and  other  data  available.  If 
complications  arise  in  the  use  of  this     I 
data,  the  Agency  may  propose  to 
transfer  some  or  all  of  the  existing  K066 
standards  to  the  other  K086 
Subcategories. 

10.  K106.  Treatment  standards  for 
K106  nonwastewaters  have  previously 
been  proposed  based  on  a  recycling/ 
recovery  technique  (retorting)  for  the 
recovery  of  mercury  (the  primary 
hazardous  constituent),  litis  standard 
was  not  promulgated  because,  at  the 
time,  there  was  insufficient  information 
to  transfer  the  standard  for  K106  from 
mercury  sulfide  ores  and  other  mercury 
wastes  that  the  Agency  believed  were  | 
similar  to  the  K106  wastes.  At  the  time 
of  today's  proposal  the  Agency  has  not 
completed  its  evaluation  of  retorting  for 
K106  wastes.  However,  the  Agency  still 
believes  that  retorting  is  a  viable  option 
for  developing  treatment  standards  for 
K106  nonwastewaters. 

Retorting  of  ores  typically  involves 
roasting  the  mercury  sulfide  ores  at 
elevated  temperatures  in  the  presence  of 
oxygen.  This  roasting  converts  the 
merciuy  salts  to  elemental  mercury.  The 
mercury  is  vaporized  swept  from  the 
retort  in  the  off-gases,  and  subsequently 
condensed  for  later  reuse.  Retorting  has 
been  demonstrated  on  other  wastes  with 
greater  than  1%  total  mercury.  A  number 
of  K106  generators  currently  operate 
mercury  retorts  on-site  for  various  other 
wastes  that  contain  mercury.  At  least 
one  facility  is  retorting  a  K106  waste. 
However,  this  K106  is  significantly 
different  from  other  K106  wastes,  in  diat 
it  is  being  generated  as  elemental 
mercury. 

The  Agency  encountered  problems 
during  analysis  of  the  possible 
alternative  treatment  options  for  K106. 
These  problems  were  primarily  the 
result  of  the  apparent  inability  of  typical 
cementitious  stabilization  techniques  to 
reduce  the  leachability  of  mercury.  The 
Agency  attempted  stabilization  of  K106 
wastes  using  Portland  cement  lime  and 
fly  ash,  and  kiln  dust.  The  resultant  data 
indicated  that  the  leachability  of 
mercury  in  the  treated  residues 
increased  by  orders  of  magnitude  over 
the  leachability  in  the  imtreated  wastes. 
The  Agency  believes  that  the  increase  in 
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leachability  of  mercury  after 
stabilization  it  probably  due  to  the 
increaaed  solubility  of  mercury  sulHde 
at  higher  pH.  In  addition,  this  increase 
in  leachability  may  be  indicating  that 
the  mercury  it  not  being  chemically 
bound  by  the  stabilization  reagenta. 
Altemativet  to  cementitious 
stabilization  for  mercury  wastes 
currently  under  consideration  include 
the  ute  of  other  proprietary  binders  such 
as  silicates  and  sulfides.  The  Agency  is 
soliciting  comments  and  data  on 
stabilization  techniques  for  mercury  and 
is  particularly  interested  in  data  for 
wastes  (solid  or  liquid)  with  mercury 
concentrations  higher  than  1%. 

Sulfide  precipitation  has  been 
identified  as  the  most  likely  candidate 
for  BOAT  for  K106  wastewaters.  This 
process  involves  the  conversion  of 
soluble  mercury  to  a  relatively  insoluble 
mercury  sulfide.  Elemental  mercury  is 
slightly  soluble  in  water,  while  mercury 
sulfide  is  practically  insoluble  in  water. 
While  filtration  of  elemental  mercury 
can  be  effective  for  wastewaters,  the 
reaction  with  sulfide  and  subsequent 
conversion  to  mercuric  sulfide  should 
result  in  a  precipitate  that  is  less  soluble 
in  water  than  the  residual  containing 
elemental  mercury.  However,  elemental 
merciiry  it  more  amenable  to  simple 
retort  operations  than  a  mercury  sulfide 
filter  cake,  because  oxygen  is  not 
required  to  roast  the  elemental  mercury, 
and  additional  air  pollution  control 
devices  are  not  required  to  remove  the 
sulfur  dioxide  generated  from  sulfide 
roasting. 

In  addition,  while  mercuric  sulfide  is 
insoluble  in  water  under  acid 
conditions,  information  appears  to 
indicate  that  the  leachabihty  (or 
solubility)  of  the  mercuric  sulfide  may 
increase  under  alkaline  conditions.  At 
this  time,  the  Agency  has  not  completed 
its  evaluation  of  the  environmental 
benefits  and/or  trade-offs  of  requiring 
mercury  to  be  removed  from 
wastewaters  as  a  sulfide  or  as  elemental 
mercury.  The  increase  in  removal 
eRiciency  with  sulfide  precipitation 
must  be  balanced  against  the  potential 
for  increased  leachability  under  alkaline 
conditions  and  a  waste  which  is  more 
difficult  to  recover.  This  increased 
leachability  is  a  valid  concern,  in  that 
many  operators  of  hazardous  landfills 
dispose  of  all  "metal"  wastes  together, 
and  typically  add  excess  lime  to  prevent 
migration  of  the  other  metals.  One 
possible  solution  to  this  problem  is  for 
the  Agency  to  establish  special 
requirements  for  the  disposal  of  mercury 
wastes.  The  Agency  is  specifically 
soliciting  comments  and  data  on  all  of 
these  Issues  for  mercury  wastes. 


Along  with  investigating  the 
appropriateness  of  transferring  existing 
performance  data,  the  Agency  intends  to 
investigate  chemical  reduction  of 
wastewaters  followed  by  retorting  of  the 
filtration  residuals  containing  elemental 
mercury  (K106),  and/or  retorting  of  other 
concentrated  mercury  wastes. 

b.  Third  Third  Wastes.  In  section 
III.A.8.f.  of  today's  preamble,  the 
Agency  is  proposing  treatment 
standards  for  both  wastewater  and 
nonwastewater  forms  of  K023,  K093,  and 
K094  based  on  a  transfer  of  incineration 
data  for  K024  wastes.  In  section  III.A.8.C. 
of  today's  preamble,  the  Agency  is 
proposing  treatment  standards  for  the 
nonwastewater  forms  of  K002.  K003. 
K005,  K006,  and  K007.  All  of  these 
wastes  are  Third  Third  wastes  that  were 
not  originally  scheduled  to  be 
promulgated  until  May  6. 1990.  However, 
the  statute  does  not  preclude  EPA  from 
prohibiting  the  land  disposal  of  a  given 
waste  ahead  of  schedule  and  in  fact 
compels  the  Agency  to  prohibit  the  land 
disposal  of  hazardous  wastes  as  soon  as 
possible. 

The  following  discussion  is  a  synopsis 
of  the  approaches  and  options  that  the 
Agency  is  considering  for  establishing 
BOAT  treatment  standards  for  all 
remaining  Third  Third  "K"  wastes.  The 
Agency  is  specifically  soliciting 
comments  on  the  approach  to  develop 
treatment  standards  for  each  of  the 
individual  wastes  or  treatability  groups. 
While  no  treatment  standards  are 
proposed  for  these  wastes  in  today's 
rule,  the  Agency  does  anticipate 
proposing  standards  for  them  on  the 
schedule  for  development  of  the  Third 
Thirds. 

No  treatment  standards  are  proposed 
in  today's  rule  for  the  wastewater  forms 
of  K002,  K003.  K005,  K006.  and  K007. 
These  wastewaters  are  anticipated  to 
contain  metals  and  possibly  cyanides. 
The  Agency  is  currently  evaluating  the 
possibility  of  transferring  treatment 
performance  data  for  these  wastewaters 
based  on  chromium  reduction,  cyanide 
destruction,  and  metals  precipitation/ 
stabilization  using  existing  data. 

K028  nonwastewaters  are  expected  to 
contain  various  concentrations  of 
organo-nitrogen  compounds  (e.g.,  methyl 
ethyl  pyridines).  Numerical  treatment 
standards  are  anticipated  to  be 
developed  and  proposed  based  on  a 
transfer  of  treatment  data  (primarily 
incineration  data)  for  compounds  such 
as  acetonitrile,  nitrobenzenes, 
nitroanilines,  and  pyridine  fitim  wastes 
such  as  FD03,  F005,  KOll,  K013.  KOll 
K103.  or  K104. 

K032.  K033.  and  K034  are  all  wastes 
from  the  production  of  the  halogenated 


multiple  component  pesticide, 
Chlordane.  Numerical  treatment 
standards  are  anticipated  to  be 
developed  and  proposed  based  on  a 
transfer  of  treatment  data  (primarily 
incineration  data)  for  mixtures  such  as 
Toxaphene  and  PCBs  from  wastes  such 
as  K041,  K097,  K098.  P123.  and  U036. 

EPA  has  data  that  suggest  some  K026, 
K032.  K033,  and  K034  wastes  may  no 
longer  be  generated.  The  Agency  is  also 
considering  the  proposal  of  "No  Land 
Disposal  Based  on  No  Generation"  for 
certain  nonwastewater  forms  of  these 
four  wastes.  A  treatment  standard  of 
"No  Land  Disposal  Based  on  No 
Generation"  was  promulgated  on 
August  8, 1988  for  the  nonwastewater 
forms  of  KlOO.  While  no  BOAT 
standards  were  proposed  or 
promulgated  for  the  wastewater  forms 
of  KlOO,  the  soft  hammer  provisions  did 
not  apply  to  these  wastes  because  they 
were  originally  scheduled  with  the  Third 
Third  wastes.  Wastewater  treatment 
standards  for  KlOO  are  anticipated  to  be 
developed  similar  to  the  wastewater 
standards  for  K069,  because  KlOO  was 
listed  as  a  waste  leaching  solution  from 
the  acid  leaching  of  K069  wastes. 

B.  "Soft  Hammer"  Applicable  Treatment 
Standards 

The  Agency  has  not  promulgated 
treatment  standards  for  the  First  Third 
and  Second  Third  wastes  in  Tables  B.(a) 
and  B.(b).  RCRA  section  3004(g)(6) 
provides  that  if  EPA  fails  to  set 
treatment  standards  for  any  hazardous 
waste  included  in  the  schedule 
promulgated  on  May  28, 1986  (51  FR 
19300)  by  the  August  8, 1988  or  June  8, 
1989  statutory  deadlines,  such  waste 
may  be  land  disposed  in  a  landfill  or 
surface  impoundment  only  if  the  unit 
meets  certain  statutory  requirements 
and  only  if  the  generator  makes  certain 
certifications.  These  requirements  have 
been  termed  the  "soft  hammer" 
provisions  (see  53  FR  31179-31186. 
August  17, 1988).  If  the  Agency  has  not 
set  treatment  standards  for  any 
hazardous  waste  by  May  8  1990,  such 
waste  is  absolutely  prohibited  fit>m  all 
forms  of  land  disposal  unless  a  "no 
migration"  petition  has  been  granted. 

EPA  has  identified  several  treatment 
technologies  that  are  generally 
considered  appropriate  for  the 
nonwastewater  forms  of  these  wastes. 
These  technologies  include:  metal 
recovery,  leaching/oxidation,  metals 
stabilization,  ash  stabilization,  chemical 
oxidation,  biodegradation,  incineration, 
PCB  incineration,  and  open  detonation/ 
open  burning.  Treatment  technologies 
generally  considered  appropriate  for  the 
wastewater  forms  of  these  wastes 
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include:  aqueous  metal  recovery, 
chromium  reduction,  metals 
precipitation,  steam  stripping,  carbon 
adsorption,  oxidation/reduction, 
chemical  oxidation,  biodegradation. 
incineration,  and  PCB  incineration.  The 
Agency  is  amending  S  268.12  to  include 
wastewater  residues  derived  from  the 
treatment  of  "soft  hammer"  wastes  by 
certain  processes,  as  well  as  leachate 
derived  from  the  management  of  "soft 
hammer"  wastes  and  "soft  hammer" 
waste-contaminated  groundwater.  This 
action  will  allow  these  wastewater 
residues  to  be  disposed  in  units  not 
meeting  minimum  technological 
requirements  and  such  resides  will  not 
be  subject  to  the  certification 
requirements  of  S  268.8. 

The  technologies  are  listed  as  general 
categories  of  technologies  that  EPA 
believes  have  a  reasonable  probability 
of  application  to  the  waste  codes  listed. 
These  categories  do  not  specify  any 
particular  type  of  technology  (e.g., 
incineration  can  represent  liquid 
incinerators,  rotary  kiln,  or  fiuidized  bed 
incinerators).  TTie  actual  choice  of  a 
particular  technology  or  even  train  of 
technologies  depends  on  the  physical 


and  chemical  characteristics  of  the 
specific  waste.  Specific  selection  of  one 
technology  depends  on  its  functional 
design. 

Tbie  Agency  notes  that  many  of  these 
wastes,  when  existing  as  untreated 
wastes,  are  already  prohibited  from  land 
disposal  because  they  are  California  list 
wastes.  Several  of  the  organic 
hazardous  wastes  undoubtedly  exceed 
the  statutory  levels  for  wastes 
containing  halogenated  organics  (HCXU) 
and  are  thus  subject  to  the  HOC 
treatment  standard.  However,  as  was 
discussed  in  the  August  17. 1988  final 
rule,  treatment  to  comply  with  the 
California  list  prohibitions  does  not 
necessarily  satisfy  the  "soft  hammer" 
requirements  of  40  CFR  268.8  and,  in 
fact,  the  California  list  prohibitions 
represent  the  minimum  treatment 
required  for  such  "soft  hammer"  wastes 
prior  to  land  dispoal  (53  FR  31187).  This 
principle  applies  in  all  cases  except 
when  the  California  list  waste  is  subject 
to  a  statutory  prohibition  (such  as 
California  list  metals).  In  the  case  of  an 
overlap  between  a  "soft  hammer"  waste 
and  a  California  list  statutory 
prohibition,  the  "soft  hammer" 


provisions  apply  because  they  are 
potentially  more  protective.  However,  in 
no  case  may  a  waste  be  disposed  of  in 
excess  of  the  California  list  prohibition 
levels. 

The  following  tables  are  presented  as 
an  aid  to  generators  seeking  appropriate 
technologies  to  treat  "soft  hammer"  F- 
and  K-listed  wastes.  Several 
technologies  are  listed  for  each  waste 
code,  in  descending  order  of  preference. 
EPA  notes  that  certain  technologies  are 
only  appropriate  for  certain  constituent 
types  and  that  more  than  one  treatment 
technology  may  be  required  (if 
practically  available)  to  treat  the 
di^erent  constituents  of  concern  in  the 
waste. 

The  Agency  emphasizes  that  these 
tables  are  not  to  be  considered  as  strict 
treatment  guidelines.  In  general, 
however.  EPA  will  use  these  tables  in 
evaluating  the  demonstrations  and 
certifications  received  for  these  wastes 
and  is  providing  this  information  to  aid 
the  generator  in  determining  the  best 
practically  available  technology  (if  any) 
for  treating  his  waste  in  compliance 
with;  268.8. 


Tabi^  B.  (a).-Approprjate  Treatment  Technologies  for  First  Third  and  Second  Third  Nonwastewaters 


RCRA  waste  code 


K041.K097.K09e. 

K042 

K105 

K017.  K073- __ 


K031.  K0e4.  K101  A  K102/High  AfMnic. 
K046/ei<ploswe _. 


K069/C«SO4 

Koes „ _. 

K03S.  KOea.  Koee  aoiv.  aludges  causL  wMer . 


K106- 


PolenM  CaMorria  W  appicatMMy 


Halogenated  Organict.. 
Halogenated  Orgarac*.. 
PC8s/Halogen  Organ . 
Halogenated  OrganKS.. 
Arsenic _ 


Halogenated  Orgamcs  &  PCS't.. 
Organics  and/or  Metals _. 


Pnmary  applicabte  Irertmenl  lechnotogiaa 


Inoneration.  i 

IrtcirwatMi.  I 

PCS  hxaneration- 

bioneration.  SMdegradaton.  Ash  StaMzakon. 

Metals  Recovery.  Leactang/Ondeina  Metals  SlabiK 

zation. 
Open  Detonate/Bum.  Oxidation  o(  Explosive.  Incmer- 

atKxi.  Metals  StaMoation 
LeacNng/Oxxlaboa  Metals  StaHoalion 
PCS  tncineratioa  Bwdegradatwg  Aah  SUMaatwn 
Inorteration.  Wet  Aa  Oxadaboa  Biodagradafev^  Aah 

Stabilization. 
Metals  Recovery.  Metals  Stabikzabon. 


Table  B.  (B).-AppnopRiATE  Treatment  Technologies  for  First  Third  and  Second  Third  Wastewaters 


RCRA 


code 


Potential  CaMomia  hst  appticabAty 


K025 

K041.K097.K09e 

K042 

K105 

K004.  KOOe.  K061/tf._ 


Halogenated  Orgamcs.. 


KOI  7.  K021.  K073 

K022.  K03S,  K060.  K0e3 


Halogeruted  Orgarncs 

Halogenated  Orgarwcs 

PCBs/Hatog.  Orgaracs 

Chromium _.._ 

Halogenated  Organics 

Unlikely  10  be  Appiicabie. 


K031.  K046/nonexploan/a.  K069/all.  K0e4.  K106. 

K046/expto*w« 

Koes 


KOee.  sotv.  aludge*  causi  water. 


Arsenk:.  Lead  or  Mercury 

Lead 

Halogerwted  Organics  A  PCB's 

Halogenated  Organics  and/or  Metals  . 


Carbon  Adsorptiorv  IncnoraSon. 

Steam  Stnppmg.  Carbon  Adsorption.  B«degradalia>v 

Steam  Stnpping,  Carbon  Adsoiption.  BtodeTadatnrv 

CartXin  Adsorption,  Bodegradatxin.  PCS  KKimeration 

CIvomMjm  Reduction.  Mstals  PreapitatKjn 

Steam  Sinpp«ig.  Carbon  Adsorption.  Chemcal  Onda- 

bon.  Biodegradatnn. 
Steam  Stnppng.  Carbon  Adsorpina  Chamcal  OxKla- 

tion.  Biodegradation.  Metals  Prec)pit4|ion.  | 

Oxidalwn/neductwn.  Metals  Prac^italion 
Oxidation  al  &9>osw«,  Metals  Praopilatnn 
PCS  Inoneration.  Biodegradabon.  Cartxxi  Adaorpbon 
B«degradatiorv  Carbon  Adsorption.  Ctwtxnium  Re- 

ducborv  Metals  PrecfjiMion. 
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C  Capacity  DeterminatJons 

1.  Determination  of  Alternative  Capacity 
and  Effective  Dates  for  Surface  Land 
Disposed  Wastes  for  Which  Treatment 
Standards  Are  Proposed 

a.  Total  Quantity  of  Land  Disposed 
Wastes.  The  capacity  analyses  for 
wastes  for  which  EPA  is  today 
proposing  treatment  standards  were 
performed  using  the  National  Survey  of 
Hazardous  Waste  Treatment.  Storage, 
Disposal,  and  Recycling  Facilities  (&e 
TSDR  Survey).  EPA  conducted  the 
TSDR  Survey  during  1987  and  early  1988 
to  obtain  comprehensive  data  on 
hazardous  waste  management  capacity 
and  on  volumes  of  hazardous  waste 
being  land  disposed.  Survey  data  are 
part  of  the  record  for  this  proposed  rule, 
and  are  obtainable  from  the  Agency's 
contractor  (Versar,  Inc.). 

EPA  estimated  the  total  quantities  of 
wastes  addressed  in  today's  proposal 
that  are  land  disposed  annually  based 
on  the  results  of  the  TSDR  Survey.  The 
quantities  of  waste  by  land  disposal 
method  are  presented  in  Table 
III.C.l.(a).  Some  methods  of  land 
disposal,  including  utilization  of  salt 
domes  and  salt  bed  formations  and 
underground  caves  and  mines,  are  not 
addressed  in  the  capacity  analysis 
because  of  insufficient  data  on  the  types 
and  volumes  of  wastes  disposed  by 
these  methods. 

The  TSDR  survey  indicated  that  about 
1.605  million  gallons  of  the  wastes  for 
which  standards  are  proposed  today 
were  land  disposed  in  1987.  This 
includes  less  than  1  million  gallons  that 
were  disposed  in  surface  impoundments, 
and  will  therefore  require  alternative 
treatment  capacity.  Approximately  5 
million  gallons  of  the  wastes  addressed 
today  were  stored  in  surface 
impoundments  and  9  million  were  stored 
in  waste  piles.  These  stored  wastes  will 
eventually  be  treated,  recycled  or 
permanently  disposed  in  other  units.  To 
avoid  double-counting,  the  volimies  of 
wastes  reported  as  being  stored  in 
surface  impoundments  or  waste  piles 
have  not  been  included  in  the  volume  of 
wastes  requiring  alternative  treatment 
capacity.  After  the  applicable 
prohibition  effective  date  for  any  waste, 
placement  of  prohibited  wastes  in  waste 
piles  or  surface  impoundments  for 
purposes  of  storage  is  prohibited. 

The  1987  TSDR  Survey  indicated  that 
less  than  1  million  gallons  per  year  of 
wastes  addressed  today  were  treated 
annually  in  surface  impoundments  that 
do  not  meet  the  minimum  technology 
requirements.  This  amount  should  now 
be  considerably  less  (indeed,  zero)  since 
the  November  8, 1988  deadline  for 
retrofitting  surface  impoundments  has 


passed.  The  Agency  assumes  that  this 
volume  of  waste  is  now  being  sent  off- 
site  for  treatment.  Therefore,  this 
amount  is  included  as  treatment 
capacity  required  in  today's  proposed 
rule. 

In  addition,  6  million  gallons  are 
treated  in  waste  piles.  17  million  gallons 
are  disposed  in  land  treatment  units  or 
landfills,  and  1.657  million  gallons  are 
underground  injected:  all  of  these 
wastes  will  require  alternative 
treatment  capacity. 

b.  Required  Alternative  Capacity  for 
Surface  Land  Disposed  Wastes.  The 
Agency  assessed  the  requirements 
resulting  from  today's  proposal  for 
alternative  treatment  capacity  for  land 
disposed  wastes  other  than  those  which 
are  underground  injected.  EPA  first 
characterized  the  volumes  of  wastes  for 
which  treatment  standards  are  being 
proposed,  since  these  wastes  require 
alternative  treatment.  Waste  streams 
were  characterized  on  the  basis  of  land 
disposal  method,  waste  code,  and 
physical/chemical  form.  Using  this 
information,  the  Agency  determined 
which  treatment  technologies  are 
applicable  to  the  waste  volumes  and 
placed  the  wastes  into  treatability 
groups.  The  volumes  of  alternative 
treatment  capacity  that  would  be 
required  when  owners  or  operators 
comply  with  the  land  disposal 
restrictions  being  promulgated  were 
then  determined.  Based  on  this  analysis, 
the  Agency  estimates  that  today's  rule 
could  affect  about  1,695  miUion  gallons 
of  wastes  that  are  land  disposed 
annually.  Of  this  total,  about  1.683 
million  gallons  will  require  alternative 
treatment  capacity,  the  remainder  being 
stored.  Wastes  which  are  underground 
injected  account  for  1,657  milhon 
gallons.  Determinations  of  alternative 
capacity  and  effective  dates  for  these 
wastes  are  presented  separately, 
following  the  discussion  of  surface  land- 
disposed  wastes. 

As  explained  elsewhere  in  this 
preamble.  EPA  is,  with  limited 
exceptions,  proposing  treatment 
standards  expressed  as  concentration 
limits  based  on  the  performance  of  the 
Best  Demonstrated  Available 
Technology  (BDAT).  Where  EPA 
promulgates  a  performance  standard 
rather  than  a  method  as  the  treatment 
standard,  it  is  not  required  that  the 
BDAT  be  used  to  achieve  the 
concentration  levels.  However,  the 
BDAT  technologies,  as  described  in 
Section  III.A.,  were  used  as  the  basis  for 
determining  available  capacity. 

The  volumes  of  surface  land-disposed 
wastes  that  require  alternative 
treatment/recycling  capacity  are 
presented  in  Table  III.C.l.(b).  This  table 


includes  only  the  quantities  of  wastes 
that  require  alternative  commercial 
capacity;  the  volumes  given  do  not 
include  wastes  that  can  be  treated  on- 
site  by  the  generator.  The  Agency  has 
included  only  BDAT  treatment  in  its 
assessment  of  both  off-site  and  on-site 
capacity.  EPA  develops  BDAT  such  that 
a  well-designed  and  well-operated 
treatment  process  should  be  capable  of 
complying  with  the  standards. 

c.  Capacity  Currently  Available  and 
Effective  Dates.  Table  lll.C.l.(a) 
presents  the  volumes  of  wastes  that 
require  alternative  treatment  capacity, 
arranged  according  to  the  technology 
description  of  the  alternative  treatment 
required.  The  amount  of  capacity  that  is 
available  in  each  case  is  also  presented. 
Available  capacity  at  commercial 
facilities  was  determined  using  the 
TSDR  Survey.  The  available  capacity 
presented  below  is  the  estimated 
capacity  available  prior  to  promulgation 
of  this  rule  after  subtracting  the  capacity 
required  for  surface  land-disposed 
solvent  wastes,  surface  disposed 
California  List  Halogenated  Organic 
Compound  (HOC)  wastes,  and  surface 
disposed  First  Third  wastes  previously 
restricted  from  land  disposal. 

It  is  important  to  note  that  some  of 
these  wastes,  because  of  their  actual 
physical  form,  cannot  meet  treatment 
standards  simply  by  using  the 
technology  identified  as  BDAT.  These 
wastes  must  be  treated  through  several 
steps,  called  a  treatment  train.  The 
Agency  assumed  that  the  residuals  in 
such  cases  will  be  treated  using 
alternative  technologies  prior  to  land 
disposal;  therefore,  the  total  volumes 
reported  were  assigned  to  appropriate 
technologies. 

Wastewater  Treatment  Treatment 
standards  proposed  for  cyanide- 
containing  wastes  FtX)7,  F008,  F009, 
Foil,  P013,  P021,  P029,  P030,  P074.  P098, 
P09g,  P104,  P106,  and  P121  are  based  on 
wet  air  oxidation.  The  Agency  has  also 
identified  alkaline  chlorine tion  followed 
by  chemical  precipitation  as  a 
technology  which  can  be  used  to  meet 
the  treatment  standard.  For  F006.  F012, 
and  F019,  electrolytic  oxidation  followed 
by  alkaline  chlorination  has  been 
identified  as  BDAT.  The  treatment 
standards  for  metals  in  treatment 
residuals  are  based  on  stabilization.  The 
Agency  estimates  that  5.0  million 
gallons  per  year  of  these  wastes  which 
have  been  surface  land-disposed  will 
require  cyanide  treatment  as  a  result  of 
today's  proposed  treatment  standards. 

After  analyzing  the  new  TSDR  Survey 
data,  the  Agency  has  determined  that 
sufficient  conunercial  capacity  does 
exist  for  the  remainder  of  these  wastes 
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(5  million  gallons).  Therefore,  the 
Agency  is  not  proposing  to  grant  a 
national  capacity  extension  for  these 
wastes  that  are  surface  land  disposed. 

In  the  First  Third  Final  Rule,  the 
Agency  set  treatment  standards  for  the 
metals  in  F006  nonwastewaters  based 
on  stabilization.  In  today's  proposed 
rule,  the  Agency  is  proposing  treatment 
standards  for  cyanides  in  F006 
nonwastewa  lers  based  on  the  transfer 
of  the  proposed  treatment  standards  for 
F012  nonwastewaters.  The  Agency 
believes  that  a  pretreatment  step  to 
destroy  the  cyanides  should  be  done 
before  stabilization. 

In  the  First  Third  Final  Rule,  the 
Agency  estimated  that  129  million 
gallons  of  F006  wastes  would  require 
alternative  treatment.  The  Agency 
believes  that  these  wastes  are  currently 
being  pretreated  for  cyanides.  Therefore, 
no  additional  capacity  is  believed  to  be 
required  for  F006  nonwastewaters 
because  of  today's  proposed  cyanide 
standards  and  a  capacity  variance  is  not 
being  proposed. 

Wastewater  Treatment/Incineration. 
The  treatment  standards  proposed  for 
FOlO  wastes  are  based  on  incineration 
of  the  wastes  with  greater  than  5% 
organics.  The  Agency  estimates  that  <1 
million  gallons  per  year  of  POlO  wastes 
will  require  incineration  as  a  result  of 
today's  proposed  rule. 

After  analyzing  the  TSDR  Survey 
data,  the  Agency  has  determined  that 
there  is  enough  treatment  capacity 
commercially  available  to  incinerate  the 
entire  volume  of  FOlO  waste  requiring 
alternative  treatment.  Therefore,  the 
Agency  is  not  proposing  to  grant  a 
capacity  extension  to  FOlO  wastes. 
Treatment  standards  proposed  for  K009 
and  KOlO  are  based  on  incineration  for 
nonwastewaters  and,  for  wastewaters, 
steam  stripping,  biological  treatment  or 
steam  stripping  followed  by  biological 
treatment.  The  treatment  standards  for 
metals  in  treatment  residuals  are  based 
on  stabilization. 

Treatment  standards  proposed  for 
KOll,  K013,  and  K014  wastes  are  based 
on  incineration  followed  by  stabilization 
of  residuals  for  nonwastewaters,  and  on 
wet  air  oxidation  followed  by  biological 
treatment  for  wastewaters.  These 
wastes  will  require  incineration  or 
wastewater  treatment  as  a  result  of 
today's  proposed  treatment  standards. 

After  analyzing  the  new  TSDR  Survey 
data,  the  Agency  has  determined  that 
there  is  enough  commercial  incineration 
capacity  available  to  treat  the  <1 
million  gallons  of  nonwastewater  KOll, 
K013,  and  K014  that  is  not  underground 
injected.  Therefore,  the  Agency  is  not 
proposing  to  grant  a  national  capacity 


extension  for  KOll,  K013,  and  K014 
wastes  that  are  surface  land-disposed. 

For  K027,  K039,  K113-K116,  P040, 
P041,  P043,  P044,  P062,  P085,  P109,  Pill, 
U058,  U087,  U221,  and  U223  wastes,  the 
Agency  is  proposing  to  specify 
incineration  as  a  method  of  treatment 
for  nonwastewaters.  and  carbon 
adsorption  as  a  method  of  treatment  for 
wastewaters  rather  than  developing 
numerical  standards.  Based  on  TSDR 
Survey  data,  the  Agency  estimates  that 
8  million  gallons  per  year  of  surface 
land-disposed  nonwastewaters  will 
require  incineration  as  a  result  of 
today's  proposed  treatment  standards. 
No  wastewaters  were  identifled  as 
requiring  alternative  treatment. 

After  analyzing  the  TSDR  Survey 
data,  the  Agency  has  determined  that 
there  is  enough  commercial  capacity 
available  to  treat  the  K027,  K039,  K113- 
K116.  P040,  P041,  P043,  P044,  P062,  P085. 
P109.  Pill.  U058.  U087.  U221.  and  U223 
wastes  requiring  alternative  treatment. 
Therefore,  the  Agency  is  not  proposing 
to  grant  a  capacity  extension  for  surface 
land  disposal  of  these  wastes. 

No  Land  Disposal.  The  Agency  is 
proposing  a  treatment  standard  of  "no 
land  disposal"  for  K005,  K007.  and  K029 
nonwastewaters,  based  on  the  belief 
that  these  wastes  are  no  longer  being 
generated.  At  this  time,  the  Agency  is 
not  proposing  treatment  standards  for 
the  wastewater  forms  of  K005,  K007,  and 
K029.  The  Agency  may  develop 
standards  for  these  wastes  prior  to  May 
8, 1990  if  there  is  an  identified  need  for 
such  standards. 

The  Agency  is  proposing  a  treatment 
standard  of  "no  land  disposal"  for  K002, 
K003,  K004,  K006,  K008,  K095,  and  K096 
nonwastewaters,  based  on  the  belief 
that  these  wastes  can  be  totally 
recycled.  The  Agency  has  obtained 
information  for  K002,  K003,  and  KOOe 
indicating  that  several  facilities  are 
selling  mixtures  of  these  wastes, 
recyling  them  back  to  the  production 
process,  or  sending  them  to  secondary 
lead  smelting  facilities  for  metals 
recovery.  The  Agency  believes  that 
these  types  of  recycling  and/or  recovery 
techniques  can  be  used  for  all  K002, 
K003,  and  K006  nonwastewaters.  The 
Agency  estimates  that  a  maximum  of  1 
million  gallons  per  year  of  K002.  K003, 
and  K006  nonwastewaters  may  require 
commercial  secondary  lead  smelting. 
Adequate  capacity  exists  for  this 
volume  of  waste;  therefore,  a  capacity 
extension  is  not  being  proposed  for 
nonwastewaters. 

The  Agency  is  basing  the  proposed 
treatment  standard  of  "no  land 
disposal"  for  K004.  K008.  K095  and  K096 
nonwastewaters  on  information 
obtained  during  BDAT  sampling.  The 


TSDR  Survey  indicates  small  volumes  of 
K004  and  K008  were  reported  to  be  land 
disposed  in  1986.  However,  data 
obtained  during  the  BDAT  sampling 
visits  indicates  that  these  wastes  now 
are  being  totally  recycled;  therefore,  no 
alternative  capacity  is  required  and  a 
capacity  extension  is  not  proposed. 

At  this  time,  the  Agency  is  not 
proposing  treatment  standards  for  the 
wastewater  forms  of  these  wastes.  The 
Agency  may  develop  standards  for 
K002,  K003,  K006,  K095,  and  K096 
wastewaters  prior  to  May  8, 1990,  if 
there  is  an  identified  need  for  such 
standards.  Since  K0D4  and  KOO6 
wastewaters  are  First  Third  wastes, 
their  land  disposal  will  continue  to  be 
restricted  by  the  "soft  hammer" 
provisions. 

Incineration.  Treatment  standards 
proposed  for  F024,  K023,  K02a  K036 
wastewaters,  K038.  K040,  K043,  K093 
K094,  P039,  P071,  P089,  P0e4,  P097.  U028. 
U069,  U088,  U102,  Ul07,  U190,  and  U235 
are  based  on  incineration.  The  treatment 
standards  for  metals  in  residuals  from 
treatment  of  F024  and  K028  are  based  on 
stabilization. 

The  treatment  standards  proposed  for 
F024  and  K043  are  based  on  incineration 
performance  data;  the  treatment 
standards  proposed  for  K028  are  based 
on  the  transfer  of  the  incineration 
standards  from  F024;  the  treatment 
standards  proposed  for  K036 
wastewaters,  K038,  K04a  P039,  P071. 
P089,  P094.  P097,  and  U235  are  based  on 
the  transfer  of  the  incineration 
standards  from  K037;  and  the  treatment 
standards  proposed  for  K023,  K033, 
K094,  U02a  U069,  U088,  Uia2.  Ul07,  and 
U190  are  based  on  the  transfer  of  the 
incineration  standards  from  K024. 

He  Agency  estimates  the  <1  million 
gallons  of  these  wastes  will  require 
incineration  as  a  result  of  today's 
proposed  treatment  standards.  After 
analyzing  the  TSDR  Survey  data,  the 
Agency  has  determined  that  there  is 
enough  incineration  capacity 
commercially  available  to  treat  these 
wastes.  Therefore,  the  Agency  does  not 
propose  to  grant  a  capacity  extension 
for  these  wastes. 

Wastes  for  Which  Standards  are  Not 
Being  Proposed.  For  today's  proposed 
rule,  the  Agency  is  not  proposing 
treatment  standards  for  K025 
wastewaters  (treatment  standards  for 
nonwastewater  K02S  were  promulgated 
in  the  First  Third  final  rule),  K041,  K042. 
K097,  K098,  and  K105.  These  wastes  will 
be  restricted  from  land  disposal  under 
the  "soft  hammer"  provisions. 
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Table  lll.C.1. (a).— Volume  of  Lano  Dis- 
posed Wastes  for  Which  Staho- 
ARos  ARE  Being  Proposed 

(MiKon  gMons/yMr] 


Staraga: 

WasiapdM. 


Surface  wnpoundnwnts.- 


Swiaca  wpounrt»wnl*_ 
Oiaposat: 


Landl 

Surfac*  impoundnwnts.. 

Undarground  ««ectad 


Total - 


Table  Ul.C.i.(b)*.— Required  Alterna- 
tive Commercial  Treatment/ Recy- 

CUNG  CAPAOTY   for   SURFACE   LAND- 

DisposED  Wastes 

(MBton  gaaof«/year] 

z/ 


Capadhf 
reouirad 

aurtaoa 


Fnt  tad  Mwiaa: 
F007 _     

u 

FOM 

i 

*.? 

Fooa 

/ 

OJ 
9JS 

F018 

K004 

0.0 

KDM 

0.0 

09 

K01I 

K013.    . 

0.1 

K014._              

<0.4 

0.0 

<0.1 

<0.1 

00 

Kom 

Poan 

Poaa 

P041 

P071 : 

<0.1 
<0.1 
<0.1 
0.0 
0.3 
<0.1 

02 

ai 

0.1 

<ai 
ao 

00 
7.6 
0.0 

POM 

POfl«     .„ 

poa?    

U221.   .. 

U223 

Sacond  lliiid  wMtaa; 

F010 

F011 

F012 

FI124 

KOOO..- 

K010 

KOCT 

tLDOK 

K029 

00 

K0» 

0.0 
0.0 
0.0 
OJO 
0.0 
00 
00 

K039.. „ _       .... 

MMO 

K043 

KOK 

K096....               

P02a 

P040    

0.0 
00 

P043 

^___ ■ 

P044 „ 

<0.1 
OjO 

ao 

0.0 

P062   

P074 

poes . 

POM _ 

<0.1 

o.« 

P104 _ 

::::::] 

Table  lll.C.1. (b)*.— Required  Alterna- 
tive Commercial  Treatment/ Recy- 
cuNG  CAPAcmr  for  Surface  Land- 
Disposed  Wastes— Continued 

[MHon  gMona/yaar] 


Masiacoda 

Cai»cily 
«^ 

Mrtaca 

land 

P1C6 

Pill 

<0.i 
0.0 

UQM 

<0.1 
00 

U0S8 

U107 

00 

U235 _ „    ...    . 

00 

Ttwd  Mrd  wMlaa: 

KQQ?      . 

04 

K003 

04 

KflOS - 

0.0 

KOOB  

0.4 

K007 

0.4 

K023 

00 

K0B3 

<01 

<ai 

0.0 

KQa4 

K013 

P021 

00 

P099 _..   -_ 

00 

P109 

00 

P121 

OX) 

UOM 

<0.1 
00 

U087 

uom , 

OJO 

U10? 

00 

U190._ 

<0.1 

M 
00 

Nawly  Iviad  wMlaa: 

K113 „.. 

K114 

K115.. 

0.2 

K118        

ao 

•  Note.— Tha  volumes  presented  here  vKAxte  ai 
typaa  ol  Ipaaimani  raouiFed  (Le .  aa  phaaea  of  keai- 


Table  III.C.1.(c).— Alternative  Com- 
mercial Treatment/Recycling  Ca- 
pacity for  Surface  Land  Disposed 
Wastes 

(MiMon  gMona/yaw) 


Reguirad 

AvaHabte 

aurtaoa  land 

InaoOTMon: 

Uquidt 

216 

<1 

8 

Solid/«ludo« . 

76 

Wut0WBt6r  tTMtnwnt: 

Wot  sir  oxiuBUofl  or 

akaHna 

cMovvialiun  and 

ctiamical 

preopiUlion . 

81 

S 

Wei  tf  ooodatton 

and  bntogical 

treabnafit.. „ 

0 

0 

Hydrolywand 

treatment  or 

Iraalatant  and 

•team  Mnppino 

0 

0 

Caitan  adaoipilon J 

2 

0 

Table  III.C.l.(c).— Alternative  Com- 
mercial Treatment/Recycung  Ca- 
pacity FOR  Surface  Land  Disposed 
Wastes— Continued  j 

(MMon  ga8ons/yaar] 


AMiabia 

Requtrad 

•lafaoaland 

iHroaiwI 

264 

52 

Secondary  SmeMmg: 

8 
1 

2.  Contaminated  Soil  and  Debris 
Capacity  Variance 

In  today's  rule,  the  Agency  is  granting 
a  national  capacity  variance  for  certain 
contaminated  soils  for  which  treatment 
standards  are  based  on  incineration.  For 
the  purpose  of  determining  whether  a 
contaminated  material  is  subject  to  this 
national  variance,  soil  is  defined  as 
materials  that  are  primarily  geologic  in 
origin  such  as  silt,  loam,  or  clay,  and 
that  are  indigenous  to  the  natural 
geological  environment.  In  certain  cases 
soils  will  be  mixed  with  liquids  or 
sludges.  As  was  explained  in  the 
preamble  of  the  solvents  and  dioxins 
final  rule,  the  Agency  considers  liquid- 
or  8ludge-{»ntaining  waste  generated  by 
8  CERCLA  response  action,  to  be 
subject  to  the  land  disposal  restriction 
requirements  (51  FR  40583).  However, 
the  Agency  will  determine  on  a  case-by- 
case  basis  whether  all  or  portions  of 
such  mixttires  should  be  considered  soil 
or  debris  (51  FR  40577). 

Since  the  promulgation  of  the  First 
Thirds  rule,  additional  incineration 
capacity  is  believed  to  have  become 
operational.  The  totals  shown  in  Table 
in.C.l.(c)  reflect  this  added  capacity. 
However,  the  increases  are 
overwhelmingly  in  capacity  to  bum 
sludges  mixed  with  other  combustible 
liquids. 

Increases  in  rotary  kiln  incineration 
capacity — the  type  most  appropriate  for 
soil  and  debris — have  been  relatively 
small.  EPA  believes  that  capacity  is  still 
inadequate  for  incineration  of 
contaminated  soil  and  debris.  Therefore, 
a  2-year  national  capacity  variance  is 
proposed  for  soil  and  debris 
contaminated  with  wastes  for  which 
BDAT  is  incineration. 

3.  Capacity  Determinations  for 
Underground  Injected  Wastes 

The  Agency  is  continuing  to  use  a 
hierarchical  approach  in  making 
decisions  on  adequacy  of  treatment 
capacity.  As  explained  in  previous 
preambles  (52  FR  32450,  August  27. 1887 
and  53  FR  30912,  August  16. 1968).  EPA 
is  allocating  available  capacity  first  to 
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those  wastes  disposed  in  surface  units, 
next  to  wastes  resulting  from  CERCLA 
and  RCRA  cleanups,  and  finally,  to 
injected  wastes.  Based  on  this  approach, 
the  /Vgency  is  proposing  the  following 
effective  dates  for  injected  wastes. 

a.  Effective  Date  Determinations  for 
Scheduled  Wastes  for  Which  EPA  Has 
Not  Set  Treatment  Standards.  The 
Agency  has  not  proposed  treatment 
standards  for  the  wastes  listed  in  Table 
III.C.3.(a]  below.  These  wastes  are  not 
prohibited  from  land  disposal  by 
underground  injection  until  the  Agency 
sets  treatment  standards  and  effective 
dates,  or  until  May  8, 1990. 

b.  Scheduled  Wastes  With  Proposed 
Treatment  Standards  Which  Current 
Data  Indicate  Are  Not  Being  Injected. 
The  wastes  listed  in  Table  III.G.3.(b) 
below  are  wastes  for  which  standards 
are  being  proposed  and  which  current 
data  indicates  are  not  being  injected. 
Therefore,  EPA  is  proposing  that  these 
wastes  be  prohibited  from  underground 
injection  upon  the  date  of  final 
promulgation  of  this  rule.  The  Agency 
requests  conunent  on  whether  any  of 
these  wastes  are  being  injected:  if  these 
wastes  are  injected,  comment  is 
requested  on  what  quantities  are  being 
injected  and  what  are  their 
characteristics. 

The  Agency  is  aware  that  leachate 
gathered  from  leachate  collection 
systems  is  fitjquently  injected. 
Moreover,  since  a  number  of  surface 
impoundments  have  recently  stopped 
receiving  hazardous  wastes,  those  dilute 
wastes  may  be  diverted  to  injection 
wells.  Both  the  leachate  and  any  wastes 
injected  as  a  result  of  impoimdments 
closing  may  contain  wastes  which  have 
standards  established,  but  for  which  the 
Agency  has  no  data  indicating  whether 
the  waste  is  injected.  Therefore,  the 
Agency  has  not  evaluated  whether  a 
capacity  extension  is  warranted.  The 
Agency  specifically  requests  comment 
on  whether  such  wastes  are  injected, 
and  on  the  quantities  and  characteristics 
of  these  wastes.  Based  on  this  data,  the 
Agency  may  elect  to  promulgate  the 
prohibition  dates  for  injected  wastes 
proposed  today,  or  may  establish  new 
dates  for  all  or  some  of  the  wastes. 

EPA  is  proposing  to  set  treatment 
standards  for  the  nonwastewater 
components  of  K002  and  K006,  both 
Third  Third  wastes.  The  Agency  has 
data  indicating  that  these  wastes  are  not 
being  land  disposed.  EPA  has  not  set 
BDAT  for  K002  or  K006  wastewaters. 
These  will  remain  Third  Third  wastes 
and  will  not  be  subject  to  "soft  hammer" 
provisions.  EPA  is  soliciting  further 
comment  on  the  disposal  of  K002  and 
K006  in  injection  wells. 


c.  Scheduled  Wastes  With  Proposed 
Treatment  Standards  Which  Current 
Data  Indicate  Are  Being  Injected.  Table 
in.C.3.(c)  lists  those  wastes  with 
proposed  treatment  standards  for  which 
the  Agency  has  data  indicating  that  they 
are  being  injected  underground.  The 
Table  summarizes  the  proposed 
effective  dates  for  the  prohibitions 
against  the  underground  injection  of 
wastes  addressed  in  today's  proposal. 

(1)  Capacity  Determinations  for 
Wastes  Requiring  Wastewater 
Treatment.  The  treatment  standards  for 
F0G7.  F008.  F009,  FOll,  FG12,  F019  wastes 
(wastes  from  electroplating  and  heat 
treating),  P029  (cooper  cyanides).  P030 
(soluble  cyanide  salts),  P063  (hydrogen 
cyanide),  and  P098  (potassium  cyanide) 
wastes  are  based  on  wet  air  oxidation 
or  on  electrolytic  oxidation,  followed  by 
alkaline  chlorination.  An  estimated  132 
million  gallons  per  year  of  these  wastes 
will  require  cyanide  wastewater 
treatment.  Of  the  132  million  gallons, 
approximately  127  million  gallons  are 
being  disposed  by  tmderground 
injection.  Table  III.C.3.(c)  gives  the 
volumes  of  wastes  injected  for  the 
indicated  waste  codes.  These  wastes 
may  be  injected  in  individual  streams  or 
as  mixtures  of  wastes. 

By  comparing  the  volumes  of  injected 
wastes  with  available  commerical 
treatment  capacity,  the  Agency  has 
determined  that  there  is  inadequate 
wastewater  treatment  capacity 
commerically  available  to  treat  the  large 
volumes  of  F007  wastes  that  are 
injected.  Therefore,  the  Agency  is 
proposing  to  grant  a  national  capacity 
extension  for  F007  wastes  which  are 
injected  tmderground. 

Over  91  million  gallons  per  year  of 
available  alternate  commercial 
treatment  capacity  has  been  identified 
for  the  low  volumes  of  F008.  F009,  FOll, 
F012.  F019,  P029.  P030,  and  P098  wastes 
injected;  therefore,  no  capacity 
extensions  are  proposed  for  these 
wastes.  Since  all  of  these  are  First  Third 
wastes,  the  maximum  extension 
available  is  to  August  &  1990  (see  51  FR 
40573,  November  7. 1986). 

P063  wastes  are  reported  in  the  TSDR 
survey  only  as  part  of  mixed  waste 
streams  with  KOll,  K013.  and  K014 
wastes.  When  mixed  waste  streams  are 
reported,  but  no  breakdown  of  the 
volumes  of  the  component  wastes  is 
given,  the  total  volume  is  assumed  to  be 
divided  equally  among  the  components. 
This  results  in  174  million  gallons  being 
attributed  to  P063.  The  Agency  believes 
that  this  is  an  extremely  large  volimie 
for  this  waste  code,  and  that  the  actual 
volume  of  P063  is  much  lower.  As  a 
result  EPA  is  not  proposing  to  grant  a 


capacity  extension  to  P063.  However, 
the  Agency  solicits  comment  on  the 
volumes  and  characteristics  of  any  P063 
wastes  being  injected.  Any  new 
information  will  be  evaluated  and  used 
in  making  a  final  determination  on  the 
need  for  a  capacity  extension  for  this 
waste. 

(2)  Capacity  Determination  for 
Injected  Wastes  Requiring  Incineration. 
The  treatment  standards  for  P071  and 
P089  are  based  on  the  transfer  of  the 
incineration  standards  for  K037  waste. 
Phthalate  wastes  U028.  U088.  U107.  and 
Ul90  have  treatment  standards  based 
on  the  transfer  of  the  incineration 
standards  for  K024  wastes. 

These  wastes  are  currently  injected  in 
low  volumes  (see  Table  III.C.3.(c)).  if  at 
all.  The  Agency  has  determined  that 
adequate  treatment  capacity  exists  for 
these  wastes.  Table  III.C.l.(c)  indicates 
that  over  216  million  gallons  per  year  of 
commerical  treatment  capacity  exists 
for  liquid  wastes  requiring  incineration. 
Therefore,  no  national  capacity 
variances  are  proposed.  'These  wastes 
will  be  banned  from  underground 
injection  upon  promulgation  of  this  rule 
unless  comments  and  data  received 
indicate  that  a  capacity  extension  is 
warranted. 

(3)  Capacity  Determination  for 
Injected  K009  and  K010  Wastes.  The 
Agency  is  setting  treatment  standanis 
for  K009  and  KOlO  based  on  incineration 
for  nonwastewaters  and  biological 
treatment  and/or  steam  stripping  for 
wastewaters.  The  Agency  has 
information  indicating  that 
approximately  54  million  gallons  per 
year  of  each  of  these  wastes  are  being 
injected.  Table  III.Cl.(c)  indicates  that 
no  alternate  commercial  treatment 
capacity  is  available  for  these  wastes. 
The  Agency  is  proposing  to  grant  two- 
year  national  capacity  extensions  for 
both  K009  and  KOlO  waste  codes.  Also, 
the  Agency  solicits  comment  on  whether 
additional  volumes  of  K009  and  KOlO 
are  being  injected  and.  if  so.  the 
characteristics  of  those  wastes. 

(4)  Capacity  Determination  for 
Injected  KOll.  K013.  and  K014  Wastes. 
A  significant  volume  of  KOll,  K013,  and 
K014  (wastes  from  acrylonitrile 
production)  are  currently  being  land 
disposed  by  underground  injection. 
Treatment  standards  are  based  on 
incineration  for  nonwastewater 
components,  and  wet  air  oxidation 
(followed  by  biological  treatment)  for 
wastewaters. 

The  data  indicate  that  neither 
adequate  commercial  incineration 
capacity  for  injected  KOll,  K013.  and 
K(n4  nonwastewaters  (approximately 
290  million  gallons  per  year  injected 
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versus  76  million  gallons  of  available 
commerical  treatment  capacity)  nor 
sufTicient  wet  air  oxidation  capacity  for 
the  wastewater  KOll,  K013.  and  K014 
(829  million  gallons  per  year  injected 
versus  91  million  gallons  of  available 
commerical  treatment  capacity)  exists. 

The  Agency  is.  therefore,  proposing  to 
grant  a  national  capacity  extension  for 
all  KOll.  K013.  and  K(n4  wastes  injected 
underground  until  August  8, 1990. 

(5)  Capacity  Determination  for 
Injected  U221.  U223.  and  P044  Wastes. 
Table  IlI.C.3.(c]  indicates  that 
approximately  27  million  gallons  per 
year  of  U221  wastes  are  being  injected 
underground,  and  additional  volumes  of 
U223.  and  P044  wastes  are  being 
injected  in  mixed  waste  streams. 

Treatment  standards  are  based  on 
incineration  for  non  waste  water 
components,  and  on  carbon  adsorption 
for  wastewaters.  The  data  indicate  that 
there  is  adequate  treatment  capacity  for 
both  nonwastewaters  and  wastewaters 
(see  Table  lil.C.l.(c)).  No  national 
capacity  extensions  are  proposed  for 
U221.  U223.  or  P044  wastes.  The  Agency 
solicits  comment  on  the  volumes  and 
characteristics  of  any  of  these  wastes 
that  are  being  injected. 

Table  III.C.3.(a) 


{Second  TtM  WaMn  For  Which  Trutment 
Standards  Ara  Not  PropoMd] 


K019.  K02S.  K029.  K041.  K04Z  K097.  K09e.  K10S 
P002,  P003.  P007.  P014.  P02e.  P027.  P04«.  P064 
P057,  P060.  P066,  P067,  P072.  P107,  P1 12.  P113. 
P114 
U002.  U0O3.  U006.  UOOS.  U011.  U014.  U015.  U020. 
U021.  U023.  U02S.  UQ26.  U032.  U03S.  U047, 
U048.  U057.  U059.  U060.  U062.  U070.  U073. 
UOeO.  UOeS.  U092.  U093.  U094.  U095.  U097. 
U09e.  U099.  U101.  U106,  U109,  U110,  U111 
U112.  U114.  U116.  U11«.  U127.  U128,  U131 
U13S.  U138.  U140.  U143.  U144.  U146.  U147. 
U149.  U1S0.  Uiei.  U162.  U163.  U184.  U165 
Uiee.  U1M,  U170.  U172.  U173.  U174.  U17e 
U178.  U179.  U1S9,  U193.  U196,  U203.  U205. 
U208.  U208,  U213,  U214.  U215.  U216,  U217. 
U218.  U239.  U244 


Table  III.C.3.(b) 

(Wmim  fof  Wffich  TfMtiTient  Standvds  A#* 
PropoMd  Wtvch  Ar«  AM  Underground  miectad) 


FIRST  THIRO 

FOOe.  K004  (non«ra«taiMt*r«).  K036 

P039.  P041   P0»4.  P097 

SECOND  TMRD  I 

•01 0.  F024 

K027,  K028.  K029  (noniMStMMtar*).  K038.  K038. 
K040.K043 


Table  HI.C.3.(b>— Continued 

[WniM  tor  Which  TrMtment  Standards  Are 
PropoMd  WhKh  Are  Not  Underground  mieded] 


K095  (nomweeHwwHen).  K096  (nontrwslewalsra) 
P040,  P043,  P062.  P074,  POBS.  P104.  P106,  Pill 
U068.  U235 

THWO  THIRO 
K002(n 
K005(r 
K007  (n 


P021,  P099.  P109,  P121 
U06S.  U0e7.  U102 

NEWLY  USTED  WASTES 
K113.K114.  K115.  Klie 


*).  K003  (nonwesiewaters) 
(),  K006  (nonwastewaters) 
t).  K023.  K003.  K094 


Table  III.C.3.(c) 

With  Treatment  Standards  Propoaed  Which 
An  Bemg  Underground  Injected] 


Waste  code 

V^umeo* 

Infected  waste 

raqueing 

VMMMnl 

catMoty 

FIRST  THIRD 

F007 

FOfM                 ,   

•127.6 
•<oi 

Fnoa 

•<ai 

Fnifi 

<01 

KOll  

•512.7 

K013 

•486  6 

KMA  .                 ,       , 

•1263 

Pono     ,.     ,,             ,... , 

<0  1 

POM 

184  3 

P071  

<ai 

POBfl 

<01 

U221 

26.8 

U223._„   ..   -    .      

SECOND  THIRD 

F01 1 _ 

FOU 

•<o.i 

•0.0 
•00 

Kona 

54.4 

K010                                  

POPfl 

54.4 

•^■0  1 

PCIAA    

•0.0 

<0.1 

•00 

POM 

IMS)*                                                

1'107 

•00 

THIRD  THIRD 

uoes „ 

U190 

•0.0 
•<0.1 

Waetee  w>th  no  volumee  indKated  may  be 
iniecied  as  pert  a<  these  maed  Mreems. 

Table  lll.3.C.(o) 

(Summery  ol  Effective  Oatee  lor  Underground 
Iniecied  Wastes  With  Stendwdi  Proposed] 


Waste 


Fir>t  Ttwcfc 

F007.  KOll.  K014 ™ 

F006.  F008.  F019. 

P063.  P071.  P0e9. 

U223 „ 


P030. 
U221. 


Propoied 


Auguat8,19« 
June  8.  1089 


Table  III.3.C.(d)— Continued 

(Sumrt«ary  o<  Effective  Dates  for  Underground 
Iniected  Waste*  Witri  Stanoards  PropMed] 


Waste 


Second  Thint 

K009.  K010 _ _ 

Foil,  F012.  P029, 
P096.  U028.  U107.... 

Third  Thvd: 
U088,  U190 


P044. 


elleclRre  date 


June  8.  1991 
Junes.  1969 
June  8. 1969 


IV.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualiHed  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization.  EPA  retains  enforcement 
authority  under  sections  3008,  3013,  and 
7003  of  RCRA.  although  authorized 
States  have  primary  enforcement        i 
responsibility.  The  standards  and 
requirements  for  authorization  are  found 
in  40  CFR  Part  271. 

Prior  to  HSWA.  a  State  with  Tinal 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  HSWA 
applies  in  authorized  States  in  the 
interim. 

Today's  rule  is  proposed  pursuant  to 
sections  3004(d)  through  (k).  and  (m).  of 
RCRA  (42  U.S.C.  6g24(d)  through  (k).  and 
(m)).  Therefore,  it  will  be  added  to  Table 
1  in  40  CFR  271.1(j).  which  identifies  the 
Federal  program  requirements  that  are 
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promulgated  pursuant  to  HSWA  and 
take  effect  in  all  States,  regardless  of 
their  authorization  status.  States  may 
apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
in  Table  1.  as  discussed  in  the  following 
section.  When  this  rule  is  promulgated. 
Table  2  in  40  CFR  271.1(j)  will  be 
modified  also  to  indicate  that  this  rule  is 
a  self-implementing  provision  of  HSWA. 

R  Effect  oa  State  Authorizations 

As  noted  above.  EPA  will  implement 
today's  proposal  in  authorized  States 
until  their  programs  are  modified  to 
adopt  these  rules  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
proposed  pursuant  to  HSWA.  a  State 
suboutting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorizatioB  under  RCRA  section 
3006(g)(2)  or  3006(b).  respectively,  on  the 
basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  either 
interim  or  fmal  authorization  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  HSWA  interim  authorization 
will  expire  on  January  1 1993  (see  40 
CFR  271.24(c)>. 

Section  271.21(eK2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  dianges  and  must  subsequently 
submit  the  modification  to  EPA  for 
approval  The  deadline  by  which  the 
Stale  must  modify  its  program  to  adopt 
this  proposed  regulation  will  be 
determined  by  the  promulgation  of  the 
final  rale  in  accordance  with  S  271.21(e). 
These  deadlines  can  be  extended  in 
certain  cases  (see  I  271.21(e)(3)).  Once 
EPA  approves  the  modification,  dw 
State  requirements  become  Subtitle  C 
RCRA  requireaients. 

SUtes  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposal.  These  State  regulations  have 
not  been  assessed  against  the  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  inplement  these 
requireaaents  in  lieu  of  EPA  until  the 
State  program  modification  is  approved. 
Of  cotirse.  States  with  existing 
standards  may  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program.  EPA  will  work  with 
States  under  agreements  to  minimize 
duphcatioa  of  efforts.  In  many  cases. 
EPA  will  be  able  to  defer  to  the  SUtes  in 
their  efforts  to  implement  tbetr  programs 
rather  than  take  separate  actions  luider 
Federal  authority. 


States  that  sobmit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application. 
However,  die  State  must  modify  its 
program  by  the  deadline  set  forth  in 
9  271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  state 
must  meet  when  submitting  its  final 
authorization  application  are  set  forth  in 
40  CFR  271.3. 

The  amendments  being  proposed 
today  need  not  affect  the  State's 
Underground  Injection  Control  (UIC) 
primacy  status.  A  State  currently 
authorized  to  administer  the  UIC 
pro-am  under  the  Safe  Drinking  Water 
Act  (SDWA)  could  continue  to  do  so 
without  seeking  authority  to  administer 
these  amendments.  However,  a  State 
which  wished  to  implement  Pari  148  and 
receive  authorization  to  grant 
exemptions  from  the  land  disposal 
restrictions  would  have  to  demonstrate 
that  it  had  the  requiste  authority  to 
administer  sections  3004(f)  and  (g)  of 
RCRA.  The  conditions  under  which  such 
an  authorization  may  take  place  are 
summarized  below  and  are  discussed  in 
a  )aly  15. 1985  final  rule  (50  FR  28728). 

C.  State  Implementation 

The  following  four  aspects  of  the 
framework  established  in  the  November 
7. 1986.  rule  (51  FR  40572)  affect  State 
implementation  of  today's  proposal  and 
impact  State  actioas  on  the  regulated 
community: 

1.  Under  Part  288,  Subpart  C.  EPA  is 
proposing  land  disposal  restrictions  for 
all  generators,  treaters,  storers.  and 
disposers  of  certain  types  of  hazardous 
waste.  In  order  to  retain  authorization. 
States  must  adopt  the  regulations  under 
this  Subpart  since  State  requirements 
can  be  no  less  stringent  than  Federal 
requirements. 

2.  Also  under  Part  268,  EPA  is 
proposing  to  grant  and  rescind  two-year 
national  variances  from  the  effective 
dates  of  the  land  disposal  restrictions 
based  on  an  analysis  of  available 
alternative  treatment,  recovery,  or 
disposal  capacity.  Under  S  268.5,  case- 
by-case  extensions  of  up  to  one  year 
(renewable  for  one  additional  year]  may 
be  granted  for  specific  applicants 
lacking  adeqaate  capacity. 

The  Administrator  of  EPA  is  solely 
responsible  for  granting  variances  to  the 
effective  dates  because  these 
determinations  must  be  made  on  a 
national  basis.  In  addition,  it  is  clear 
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that  RCRA  section  3004(h)(3)  intends  for 
the  Administrator  to  grant  case-by-case 
extensions  after  consulting  the  affected 
States,  on  the  basis  of  national  concerns 
which  only  the  Administrator  can 
evaluate.  Therefore.  States  cannot  be 
authorized  for  this  aspect  of  the 
program. 

3.  Under  S  26a44,  the  Agency  may 
grant  waste-specific  variances  from 
treatment  standards  in  cases  where  it 
can  be  demonstrated  that  the  physical 
and/or  chemical  properties  of  the 
wastes  differ  significantly  from  wastes 
analyzed  in  developing  the  treatment 
standards,  and  the  wastes  cannot  be 
treated  to  spedfied  levels  or  treated  by 
specified  methods. 

The  Agency  is  solely  responsible  for 
granting  such  variances  since  the  result 
of  such  an  action  may  be  the 
establishment  of  a  new  waste 
treatabihty  group.  All  wastes  meeting 
the  criteria  of  these  new  waste 
treatability  group  may  also  be  subject  to 
the  treatment  standard  established  by 
the  variance.  Granting  such  variances 
may  have  national  impacts;  therefore, 
this  aspect  of  the  program  is  not 
delegated  to  the  States  at  this  time. 

4.  Under  f  260.6,  EPA  may  grant 
petitions  of  specific  duration  to  allow 
land  disposal  of  certain  hazardous 
wastes  where  it  can  be  demonstrated 
that  there  will  be  no  migration  of 
hazardous  constitutents  for  as  long  as 
the  waste  remains  hazardous.  States 
which  have  the  authority  to  impose 
restrictions  may  be  authorized  under 
RCRA  section  3006  to  grant  petitions  for 
exempticMis  from  the  restrictions. 
Decisions  on  site-specific  petitions  do 
not  require  the  national  perspective 
required  to  restrict  wastes  or  grant 
extensions.  EPA  will  be  handling  "no 
migration"  petitions  at  Headquarters, 
though  the  States  may  be  authorized  to 
grant  these  petitions  in  the  future.  The 
Agency  expects  to  gain  valuable 
experience  and  information  from  review 
of  "no  migration"  petitions  which  may 
affect  futixre  land  disposal  restrictions 
rulemakings.  In  accordance  with  RCRA 
section  3004(i).  EPA  will  publish  notice 
of  the  Agency's  fmal  decision  on 
petitions  in  the  Federal  Register. 

Stales  are  free  to  impose  their  own 
disposal  restrictions  if  such  actions  are 
mon*  stringent  or  broader  in  scope  than 
the  actions  of  Federal  programs  (RCRA 
section  3009  and  40  CFR  271.1{i)).  Where 
States  impose  such  restrictions,  the 
broader  and  more  stringent  State 
restricti'ons  govern. 
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V.  Effect  of  the  Land  Disposal 
Restrictioas  Prograin  oa  Other 
Environnientai  Programs 

A.  Discharges  Regulated  Under  the 
Clean  Water  Act 

As  a  result  of  the  land  disposal 
restrictions  program,  some  generators 
might  switch  from  land  disposal  of 
restricted  Second  Third  wastes  to 
discharge  to  publicly-owned  treatment 
works  (POTWs)  in  order  to  avoid 
incurring  the  costs  of  alternative 
treatment.  In  shifting  from  land  disposal 
to  discharge  to  POTWs,  an  increase  in 
human  and  environmental  risks  could 
occur.  Also  as  a  result  of  the  land 
disposal  restrictions,  hazardous  waste 
generiors  might  illegally  discharge  their 
waste  to  surface  waters  without 
treatment,  which  could  cause  damage  to 
the  local  ecosystem  and  potentially  pose 
health  risks  from  direct  exposure  or 
bioaccumlation. 

Some  generators  might  treat  their 
wastes  prior  to  discharging  to  a  POTW. 
but  the  treatment  step  itself  could 
increase  risks  to  the  environment.  For 
example,  if  incineration  were  the 
pretreatment  step,  metals  and  other 
hazardous  constituents  present  in  air 
scrubber  waters  could  be  discharged  to 
surface  waters.  However,  the  amount  of 
Second  Third  waste  shifted  to  POTWs 
would  be  limited  by  such  factors  as  the 
physical  form  of  the  waste,  the  degree  of 
pretreatment  required  prior  to  discharge, 
and  State  and  local  regulations. 

ft  Discharges  Regulated  Under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act 

Management  of  some  of  the  hazardous 
wastes  included  in  today's  proposed 
rulemaking  could  be  shifted  from  land 
disposal  to  ocean  dumping  and  ocean- 
based  incineration.  If  the  cost  of  ocean- 
based  disposal  plus  transportation  were 
lower  than  the  cost  of  land-based 
treatment  disposal,  and  transportation, 
this  option  could  become  an  attractive 
alternative.  In  addition,  ocean-based 
disposal  could  become  attractive  to  the 
regulated  community  if  land-based 
treatment  were  not  available. 

However,  the  Ocean  Dumping  Ban 
Act  of  1988  has  restricted  ocean 
dumping  of  sewage  sludge  and 
industrial  wastes  to  existing,  authorized 
dumpers  until  December  31. 1991.  after 

which it  shall  be  unlawful  for 

any  person  to  dump  (sewage  sludge  or 
industrial  wastes)  into  ocean  waters 
*  *  •".  Therefore,  the  Ocean  Diunping 
Ban  Act  has  made  moot  any  economic 
or  other  incentive  to  ocean  dump 
industrial  hazardous  wastes,  including 
the  wastes  subject  to  this  regulation. 


C.  Air  Emissions  Regulated  Under  the 
Clean  Air  Act 

Some  treatment  technologies 
applicable  to  Second  Third  wastes  could 
result  in  cross-media  transfer  of 
hazardous  constituents  to  air.  For 
example,  incineration  of  metal-bearing 
wastes  could  result  in  metal  emissions 
to  air.  Some  constituents,  such  as 
chromium,  can  be  more  toxic  if  inhaled 
than  if  ingested.  Therefore,  it  might  be 
necessary  to  issue  regulatory  controls 
for  some  technologies  to  ensure  they  are 
operated  properly. 

The  Agency  has  taken  several  steps  to 
address  this  issue.  EPA  has  initiated  a 
program  to  address  metal  emissions 
from  incinerators.  It  has  also  initiated 
two  programs  under  section  3004(n)  to 
address  air  emissions  from  other 
sources.  The  first  program  will  address 
fugitive  emissions  from  equipment  such 
as  pumps,  valves,  and  vents  from  units 
processing  concentrated  organic  waste 
streams.  The  second  program  will 
address  other  source  of  air  emissions, 
such  as  tanks  and  waste  transfer  and 
handling. 

D.  Clean  Up  Actions  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

The  land  disposal  restrictions  may 
have  significant  effects  on  the  selection 
and  implementation  of  response  actions 
that  are  taken  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA).  There  are  three  primary 
areas  in  which  these  ejects  may  occur. 

One  area  that  may  be  affected  by  the 
LDR  is  in  the  selection  of  treatment 
standards  at  the  remedial  action  site. 
The  cleanup  standards  set  at  CERCLA 
sits  are  risk-based,  while  on  the  other 
hand,  treatment  standards  developed 
under  the  land  disposal  restrictions 
program  are  technology-based. 
Therefore,  the  technology-based 
treatment  standards  may  be  more 
stringent  than  the  risk-based  cleanup 
standards  developed  based  on  the 
CERCLA  selection  of  remedy  criteria. 

Another  area  that  may  be  affected  is 
in  the  treatment  of  soil  and  debris 
contaminated  with  wastes  restricted 
from  land  disposal.  Contaminated  soil 
and  debris  are  a  primary  type  of  waste 
that  must  be  remediated  at  most 
CERCLA  sites.  In  many  cases,  the  soil 
matrix  is  different  from  that  of  the 
industrial  waste  for  which  treatment 
standards  are  set  CERCLA  site 
managers  must  either  comply  with  the 
treatment  standards  or  request  and  be 
granted  a  variance  from  the  treatment 


standard  (S  268.44]  or  a  "no-migration" 
variance  (S  268.6). 

Finally,  even  though  the  hazardous 
substances  at  a  CERCLA  remediation 
site  may  have  been  disposed  prior  to  the 
effective  date  of  RCRA,  if  the  action 
involves  excavation  and  subsequent 
disposal,  the  wastes  are  subject  to  the 
land  disposal  restrictions.  If  a  waste  is 
excavated  from  a  unit,  treated,  and 
redisposed,  "placement"  of  the  waste  in 
a  land  disposal  unit  has  occurred  and 
the  treatment  standard  must  be  met 
However,  if  the  waste  is  capped  in 
place,  "placement"  has  not  occurred  and 
the  treatment  standard  does  not  have  to 
be  met 

E  Applicability  of  Treatment  Standards 
to  Wastes  from  Pesticides  Regulated 
Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 

A  number  of  generators  of  pesticide 
waste  that  have  heretofore  been 
comparatively  unaware  of  the  land 
disposal  restrictions  may  be  regulated 
when  today's  proposed  rulemaking  is 
promulgated.  This  will  require  that  the 
agency  develop  guidance  materials  and 
provide  training  on  how  to  comply  with 
the  requirements  of  the  land  disposal 
restrictions. 

Generators  of  significant  quantities  of 
pesticide  P  and  U  wastes  are  farmers 
and  commercial  pesticide  aplicators. 
The  provisions  of  40  CFR  262.70  exempt 
farmers  from  regulation  under  the  land 
disposal  restrictions  program:  however, 
no  such  exemption  exists  for 
commercial  applicators.  Such  generators 
of  hazardous  wastes  have  traditionally 
land  disposed  their  pesticide  wastes. 
Subsequent  to  promulgation  of  today's 
proposed  rule,  these  generators  must 
comply  with  the  requirements  of  the 
land  disposal  restrictions  if  they  dispose 
a  hazardous  waste  subject  to  treatment 
standards  or  "soft  hammer"  provisions. 

F.  Regulatory  Overlap  of 
Polychlorinated  Biphenyls  (PCBs) 
Under  the  Toxic  Substance  Control  Act 
(TSCAJ  and  RCRA. 

Certain  wastes  listed  as  P  and  U 
contain  PCBs.  The  PCB  component  of 
such  a  waste  mixture  is  regulated 
primarily  under  TSCA.  whereas  the 
listed  P  or  U  component  of  the  waste  is 
regulated  under  RCRA.  Such  a  mixture 
of  hsted/PCB  waste  must  meet  the 
applicable  requirements  under  both 
statutes.  Such  a  waste  must  go  to  an 
incinerator  permitted  under  both  TSCA 
and  RCRA.  Any  ash  residual  from 
incineration  must  meet  the  treatment 
standard  for  the  listed  waste  component 
prior  to  land  disposal. 


S-^ats-i-c-^i^r; 


Federd  Eeghtw  /  Vol.  54.  Na  7  /  Wednesday.  January  11.  1969  /  Proposed  Rules 


1113 


VL  Ragulalory  RequiranHntB 

A.  Regulatory  Impact  Analysis 

1.  Purpose 

The  Agency  estimated  the  costs, 
benefits,  and  economic  impacts  of 
today's  proposed  rule  to  determine  if  it 
is  a  "cia)or"  regulation  as  defined  by 
Executive  Order  No.  12291.  For  all  major 
rules,  the  Agency  is  required  by  the 
Executive  Order  to  conduct  a  Regulatory 
Impact  Analysis,  and  by  the  Regulatory 
Flexibility  Act  to  assess  small  business 
impacts.  The  cost  and  economic  impact 
estimates  serve,  additionally,  as 
measures  of  the  practical  capability  of 
facilities  to  comply  with  the  proposed 
rule. 

The  results  indicate  that  today's 
proposed  rule  is  not  a  major  rule.  This 
section  of  the  preamble  discusses  the 
results  of  the  analyses  of  the  proposed 
rule. 

2.  Executive  Order  No.  12291 

Executive  Order  No.  12291  requires 
EPA  to  assess  the  effect  of  proposed 
Agency  actions  and  alternatives  during 
the  development  of  regulations.  Such  an 
assessment  consists  of  a  quantiRcation 
of  the  potential  benefits  and  costs  of  the 
rule,  as  well  as  a  description  of  any 
beneficial  or  adverse  effects  that  cannot 
be  quantified  in  monetary  terms.  In 
addition.  Executive  Order  No.  12291 
requires  that  regulatory  agencies 
prepare  a  Regulatory  Impact  Analysis 
(RIA)  for  major  rules.  Major  rules  are 
defined  as  those  likely  to  result  in: 

•  An  annual  cost  to  the  economy  of 
$100  milhon  or  more;  or 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries: 
or 

•  Significant  adverse  effects  on 
competition,  employment  investment 
innovation,  or  international  trade. 

The  Agency  has  conducted  cost 
analysis  and  has  concluded  that  the 
proposed  rule  is  not  a  major  rule. 
Annual  costs  to  the  economy  are 
estimated  at  approximately  $24.9  million 
to  $32.4  million  for  wastes  not  injected 
underground  and  an  additional  ^.9 
million  for  those  injected  underground. 

3.  Basic  Approach 

The  Agency  analyzed  costs  and 
benefits  using  the  same  approach  and 
methodology  that  was  used  for  the 
August  17, 1968  First  Third  final  rule  (53 
FR  31138).  The  effects  of  the  proposed 
rule  were  estimated  by  comparing  post- 
regulatory  costs,  benefits,  and  economic 
impacts  with  those  resulting  under 
baseline  conditions.  The  baseline  for.all 
Second  and  Third  Third  wastes  is 
defined  as  continued  land  disposal  of 


wastes  in  onits  meeting  minimum 
technological  requirements.  The 
baseline  was  not  adjusted  to  reflect 
treatment  requirements  that  would 
automatically  occur  in  the  absence  of  a 
role  aHer  May  8, 1990. 

The  basehne  for  First  Third  wastes 
included  in  this  rule  is  defined  as 
treatment  needed  to  comply  with  the 
First  Third  Land  Disposal  Restrictions 
rule  or  the  soft  hammer  provisions  that 
went  into  effect  on  August  8. 1968.  This 
baseline  corresponds  to  treatments 
evaluated  under  Alternative  A  Scenario 
2  m  the  First  Thirds  RIA  (53  FR  31138. 
August  17. 1988). 

4.  Results 

a.  Population  and  Affected  Facilities. 
The  proposed  rule  will  affect  27 
facilities.  An  additional  8  facilities 
would  be  affected  by  the  soft  hammer 
provisions  that  will  take  effect  on  June  8. 
1989. 

Only  20  injection  facilities  (with  a 
total  of  27  injection  wells)  will  be 
required  to  either  treat  wastes  or  file 
"no  migration"  petitions.  These  facilities 
will  not  significantly  contribute  to 
compliance  costs  already  incurred  by 
injection  well  owners /opera  tors 
managing  California  list  and  First  Third 
wastes. 

b.  Costs.  The  standards  promulgated 
by  this  proposed  rule  are  estimateid  to 
cost  industiy  $28.8  million  per  year.  If 
there  is  not  enough  capacity  to  treat  the 
wastes  subject  to  the  soft  hammer 
provisions,  the  facihties  may  be  able  to 
continue  managing  their  wastes  in 
minimum  technology  units  at  no 
additional  cost 

If  treatment  capacity  is  available, 
wastes  sub)ect  to  the  soft  hammer 
provisions  would  need  to  be  treated. 
The  Agency  estimated  the  upper  range 
costs  of  treating  those  wastes  by 
assuming  these  wastes  would  be 
incinerated.  This  treatment  could  add  as 
much  as  $7.5  million  to  the  cost  of  the 
rule.  Less  costly  forms  of  treatment 
would  be  available  for  the  soft 
hammered  wastes,  which  would  reduce 
the  cost. 

In  general,  the  Agency  assumed  that 
the  least  costly  treatment  would  be 
selected.  This  assumption  had  negligible 
effects  on  the  estimated  costs  except  for 
the  case  of  a  mixed  waste  stream 
containing  K027  and  D007,  a  Third  Third 
chromium  waste.  The  Agency  assumed 
that  the  mixed  waste  would  be  treated 
to  comedy  with  the  proposed  rule.  The 
Agency  also  assumed  that  no  treatment 
of  the  residual  scrobber  sludges  to 
remove  chromium  would  take  place 
because  treatment  standards  for  D007 
have  not  been  promulgated. 
Promulgation  of  standards  for  D007 


under  the  Third  Third  niiS~wouid 
increase  costs  for  this  mixed  waste  by 
approximately  $28  million. 

The  additional  volume  of  injected 
wastes  attributable  to  the  Second  Third 
schedule  is  small  by  comparison  to  the 
volumes  of  wastes  regulated  by  previous 
Cahfomia  list  and  First  Third 
miemakings.  The  Agency  performed  an 
analysis  to  assess  the  economic  effect  of 
associated  compliance  costs  for  Second 
Third  wastes  and  found  total 
compliance  costs  to  be  $3.9  million 
annually  and  petition  costs  are 
estimated  at  $0.1  million  annually. 

c.  Economic  Impacts.  The  economic 
impact  analysis  estimates  that  none  of 
the  affected  facilities  would  be 
significantly  affected  by  the  proposed 
rule.  None  of  the  affected  facilities  is 
expected  to  close  as  a  result  of  the  rule. 

d.  Benefits.  The  benefits  analysis 
estimated  that  the  proposed  rule  would 
reduce  the  number  of  cancer  cases  by 
0.07  and  the  number  of  exposures  to 
noncarcinogenic  chemicals  above 
threshold  levels  by  555. 

Benefits  other  than  reduction  in 
human  health  risk — such  as  resource 
damage  avoided  and  corrective  action 
costs  avoided — were  not  quantified.  As 
a  result,  the  benefits  of  the  land  disposal 
restrictions  for  Second  Third  wastes  are 
likely  to  be  understated. 

ft  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.SC.  601  et  seq..  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  a  proposed  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  Regulatory  Flexibility 
Analysis  (RFA)  that  describes  the  effect 
of  the  rule  on  small  entities  (i.e..  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  This 
analysis  is  unnecessary,  however,  if  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

According  to  EPA's  guidelines  for 
conducting  an  RFA.  if  over  20  perrent  of 
the  population  of  small  businesses, 
small  organizations,  or  small 
government  jurisdictions  is  likely  to 
experience  financial  distress  based  on 
the  costs  of  the  role,  then  the  agency  is 
required  to  consider  that  the  rule  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  and  to  perform 
a  formal  RFA.  EPA  evaluated  the 
economic  effect  of  the  proposed  mle.  as 
required  by  the  Regulatory  Flexibility 
Act  and  determined  that  no  facilities 
would  be  significantly  affected.  The 
Administrator  certifies  that  Part  268  and 
Part  148  will  not  have  significant 
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economic  effects  on  a  substantial 
number  of  small  entities.  As  a  result  of 
this  Hnding.  the  Agency  has  not 
prepared  a  formal  RFA. 

C.  Paperwork  Reduction  Act 

All  information  collection 
requirements  in  this  proposed  rule  were 
promulgated  in  previous  land  disposal 
restrictions  rulemakings  (other  than 
those  for  the  Underground  Injection 
Control  Program)  and  approved  by  the 
Office  of  Management  and  Budget  at 
that  time.  Since  there  are  no  new 
information  collection  requirements 
being  proposed  today,  an  Information 
Collection  Request  has  not  been 
prepared. 

For  the  Underground  Injection  Control 
Program,  the  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  Reporting  and 
recordkeeping  burden  on  the  public  for 
this  collection  is  estimated  at  745  hours 
for  the  respondents,  with  an  average  of 
14  hours  per  response.  These  burden 
estimates  include  all  aspects  of  the 
collection  effort  and  may  include  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

If  you  wish  to  submit  comments 
regarding  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  or  if  you  would  like 
a  copy  of  the  information  collection 
request  (please  reference  ICR  No. 
370.09).  contact  Chief,  Information 
Policy  Branch,  PM-223.  U.S. 
Environmental  Protection  Agency.  401 
Street,  SW..  Washington,  DC  20400  (202- 
382-2745):  and  Office  of  Management 
and  Budget  (Attn.  Desk  Officer,  EPA). 
Paperwork  Reduction  Project  (ICR  No. 
370.00).  Washington,  DC  20503.  The  Rnal 
rule  will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

D.  Review  of  Supporting  Documents 

The  primary  source  of  information  on 
current  land  disposal  practices  and 
industries  affected  by  this  rule  was 
EPA's  1986  "National  Survey  of 
Hazardous  Waste  Treatment.  Storage. 
Disposal,  and  Recycling  Facilities  (the 
TSDR  Survey).  The  average  quantity  of 
waste  contributed  by  generator  facilities 
was  obtained  from  EPA's  "National 
Survey  of  Hazardous  Waste  Generators 
and  Treatment,  Storage,  and  Disposal 
Facilities  Regulated  under  RCRA  in 
1981 "  (April  1984). 


Vn.  implementation  of  the  Land 
Disposal  Restrictions  Program 

The  generator  or  owner/operator  of  a 
treatment,  storage,  and  disposal  facility 
must  follow  the  waste  management 
procedures  specified  in  40  CFR  Part  268 
which  are  applicable  to  the  restricted 
hazardous  wastes  subject  to  the 
provisions  in  today's  proposal.  These 
wastes  are  listed  in  Subpart  C  of  Part 
268.  The  corresponding  treatment 
standards  and  effective  dates  are  found 
in  Part  268  Subpart  D.  After  the 
applicable  effective  dale,  a  generator  of 
a  waste  must  determine,  at  the  point  of 
initial  generation,  if  the  waste  meets  the 
treatment  standard.  This  determination 
can  be  made  based  on  knowledge  or 
analysis  of  the  hazardous  constituents 
in  the  waste,  in  the  treatment  residual, 
or  in  an  extract  of  the  waste  or 
treatment  residual.  Waste  analysis  data 
and  data  supporting  the  generator's 
knowledge  of  the  waste  must  be  kept  in 
the  generator's  files  for  five  years. 

A  waste  which  meets  the  treatment 
standard  or  is  the  subject  of  a  national 
variance,  case-by-case  extension,  or  "no 
migration"  exemption  can  be  land 
disposed.  U  the  waste  is  subject  to  a 
national  capacity  variance  or  a  case-by- 
case  extension  and  is  disposed  in  a 
landfill  or  surface  impoundment,  the 
disposal  unit  must  meet  the  minimum 
technological  requirements  of  RCRA 
3005(o).  The  generator  must  satisfy  the 
notification  and  certification 
requirements  of  40  CFR  26a7(a)  (2)  and 
(3).  The  land  disposal  facility  is  required 
by  40  CFR  268.7(c)  to  keep  a  record  of 
the  notice  and  certification  and  verify 
that  the  treatment  standard  was  met  by 
testing  according  to  the  frequency 
specified  in  the  facility's  waste  analysis 
plan. 

A  waste  which  does  not  naturally 
meet  the  treatment  standard  can  be  land 
disposed  after  treatment  to  meet  the 
treatment  standard.  The  generator  must 
notify  the  treatment  facility  in 
accordance  with  40  CFR  268.7(a)(1).  The 
treatment  facihty  must  maintain  a 
record  of  the  notification  and  test  the 
treated  wastes  according  to  the 
frequency  specified  in  the  facility's 
waste  analysis  plan.  For  treated  wastes 
which  meet  the  standard  the  treatment 
facilify  must  provide  the  notice  and 
certification  required  under  40  CFR 
288.7(b)  (1)  and  (2)  to  the  land  disposal 
facility.  For  treated  wastes  which  do  not 
meet  the  standard  the  treatment  facilify 
must  comply  with  the  notice 
requirements  of  40  CFR  268.7(a)(l]  if  the 
waste  will  be  managed  at  a  different 
treatment  facilify. 


Vm.  Request  for  Data  on  Stabilization 
of  Organic  Constituents 

The  Agency  is  soliciting  data  showing 
the  performance  of  stabilization 
technologies  on  organic  waste 
constituents.  These  data  should  describe 
the  treatment  method  and  any  relevant 
parameters,  describe  the  feed  and  post- 
treatment  concentrations  of  constituents 
(the  BOAT  list  of  constituents  may  be 
useful),  describe  the  analytical  methods 
used,  and  include  appropriate  QA/QC 
data.  This  data  is  being  gathered  for 
possible  future  use  by  the  Agency.  This 
is  intended  to  give  the  regulated 
communify  an  opportunity  to  provide 
data  that  may  be  used  by  EPA  for  future 
decisions  on  the  viability  of  stabilization 
as  a  treatment  alternative  for  organic 
wastes.  Please  identify  these  comments 
with  the  heading  "Comments  on 
Stabilization  of  Organics". 
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Acting  Administrator. 

Dale:  December  30, 1968. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  I,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

I.  In  Part  148: 

1.  The  authority  citation  for  Part  148 
continues  to  read  as  follows: 

AiiHiarity:  Section  3004.  Resources 
Conservation  and  Recovery  Act.  42  U.S.C 
8901,  el  seq. 

2.  Section  148.14  which  was  proposed 
to  be  revised  at  53  FR  43408.  Oct.  28, 
1968,  would  be  further  amended  by 
redesignating  proposed  paragraphs  (a) 
as  paragraph  (c).  (b)  as  (d),  and  (c)  as 
(e):  by  revising  the  introductory  text  of 
redesignated  paragraph  (e);  and  by 
adding  new  paragraphs  (a)  and  (b)  to 
read  as  follows: 


S  148.14    Waste  specific  proMbMons— 
FIret  TMrid  wastes. 

(a)  Effective  June  8, 1989,  the  wastes 
specified  in  40  CFR  281.31  as  EPA 
Hazardous  Waste  codes  F006  (cyanide). 
F008,  F009,  F019;  the  wastes  specified  in 
40  CFR  261.32  as  K004  (nonwastewater). 
K03e  (wastewaters):  and  the  wastes 
specified  in  40  CFR  261.33  as  P030,  P039. 
P041,  P063,  P071,  P089,  P094,  P097,  U221 
and  U223  are  prohibited  from 
underground  injection. 

(b)  Effective  August  a  1990.  the 
wastes  specified  in  40  CFR  261.31  as 
EPA  Hazardous  waste  code  F007;  and 
the  wastes  specified  in  40  CFR  261.32  as 
KOll.  K013,  K014  are  prohibited  from 

underground  injection. 

***** 

(e)  The  requirements  of  paragraphs 
(a),  (b).  (c),  and  (d)  of  this  section  do  not 
apply: 

3.  Section  148.15  is  added  to  read  as 
follows: 

S  148.15    Waste  ipscWtc  prohMtlons^ 
Second  TMnl  wasiesi 

(a)  Effective  June  8, 1989,  the  waste 
specified  in  40  CFR  281.31  as  EPA 
Hazardous  waste  codes  FOlO,  FOll, 
F012.  P024;  the  wastes  specified  in  40 
CFR  261.32  as  K027,  K028,  K029 
(nonwastewaters).  K038,  K039.  K040. 
K043.  K095  (nonwastewaters).  K09e 
(nonwastewaters).  K113,  K114,  K115, 
K116;  and  wastes  specified  in  40  CFR 
281.33  as  P029,  P040.  P043.  P044,  P062. 
P074.  P085.  P098.  P104.  P106,  Pill.  U028. 
U058.  U107  and  U235:  are  prohibited 
tmm  undergroimd  injection. 

(b)  Effective  June  8. 1991.  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
hazardous  waste  codes  K009  and  KOIO 
are  prohibited  from  undergroimd 
injection. 

(c)  The  requirements  of  paragraph  (a) 
and  (b)  of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  268;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  is  granted  under  S  148.4  of  this 
part. 

4.  Section  148.16  is  added  to  read  as 
follows: 


$148.16    Waste  specWc  proumtoos— 
TMrd  TMrd  wastes. 

(a)  Effective  June  8. 1969.  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
hazardous  waste  codes  K002 
(nonwastewaters),  KOOS 
(nonwastewaters),  KOOS 
(nonwastewaters).  K006 


(nonwastewaters),  K007 
(nonwastewaters),  K023.  K093,  K094: 
and  the  wastes  specified  in  40  CFR 
261.33  as  P013,  P021,  P099,  P109.  P121. 
U069.  U087.  U088.  U102.  U190:  are 
prohibited  from  underground  injection, 
(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  288;  or 

(2)  if  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  part. 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  In  Part  268: 

1.  The  authorify  citation  for  Part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C  890S.  6812(a).  6821.  and 
6824. 

Subpart  A— Ceneral 

2.  Section  268.12  is  amended  by 
revising  paragraphs  (b),  (c)  and  (d)  to 
read  as  follows: 

(268.12    IndenlMcalfcMi  of  wastas  to  be 
evaluated  by  May  8. 1980. 

***** 

(b)  Wastewater  residues  (less  than  1% 
total  organic  carbon  and  less  than  1% 
total  suspended  soUds)  resulting  from 
the  following  well-designed  and  well- 
operated  treatment  methods  for  wastes 
listed  in  §S  268.10  and  288.11  for  which 
EPA  has  not  promulgated  wastewater 
treatment  standards:  metals  recovery, 
metals  precipitation,  cyanide 
destruction,  carbon  adsorption,  chemical 
oxidation,  steam  stripping, 
biodegradation.  and  incineration  or 
other  direct  thermal  destruction.  The 
treatment  standards  apphcable  to 
wastes  prohibited  under  S  §  268.30- 
288.33  of  this  Part  still  apply. 

(c)  Leachate  derived  from  the 
treatment,  storage  or  disposal  of  wastes 
listed  in  SS  26ai0  and  268.11  for  which 
EPA  has  not  promulgated  wastewater 
treatment  standards,  and  contaminated 
ground  water  that  contains  such  wastes. 
The  treatment  standards  applicable  to 
wastes  prohibited  under  SS  268.30- 
268.33  of  this  part  still  apply. 

(d)  Wastes  listed  in  SS  268.10  and 
268.11  that  are  mixed  hazardous/ 
radioactive  wastes.  The  treatment 
standards  applicable  to  wastes 
prohibited  under  SS  26&30-268.32  of  this 
Part  still  apply. 

Subpart  C—ProhMtions  on  Land 
Disposal 

3.  Section  268.34  is  added  to  read  as 
follows: 
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§26«.34    Wast*  apaciflc  proMbWon»- 
SMond  TNrd  WastM. 

(a)  Effective  June  8, 1989,  the  following 
First  Third  wastes  specified  in  40  CFR 
261.31  as  EPA  (hazardous  Waste  Nos. 
FOne  (cyanide).  F007  which  are  not 
underground  injected;  F(X)8,  F009.  Fin9; 
the  wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  Nos.  K0G4,  K008; 
K011.  K013  and  K014  which  are  not 
underground  injected;  K036;  and  the 
wastes  specified  in  40  CFR  281.33  as 
EPA  Hazardous  Waste  Nos.  P030.  P039, 
P041.  P063.  P071.  P089,  P094.  P097.  U221 
and  U223  are  prohibited  from  land 
disposal. 

(b)  Effective  lune  8. 1989,  the 
following  Second  Third  wastes  specified 
in  40  CFR  261.31  as  EPA  Hazardous 
Waste  Nos-  FOia  Foil,  F012,  Fa24;  the 
wastes  specified  in  40  CFR  261.32  as 
K009  and  K010  which  are  not 
underground  injected;  K027.  K028,  K029. 
K002  (nonwastewaters).  K003 
(nonwastewaters).  KOCIS 
(nonwastewaters).  K006 
(nonwastewaters).  K007 
(nonwastewaters).  K009.  KOIO.  K023. 
K027,  K029  (nonwastewaters),  K038, 
K039.  K040.  K043,  K083,  K094.  K095 
(nonwastewaters),  K096 
(nonwastewaters).  K113.  K114,  K115. 
K116:  and  the  wastes  specified  in  40 
CFR  26133  as  EPA  Hazardous  Waste 
Nos.  P013.  P021.  P029,  P030.  P039,  P040, 
P041.  P043,  P044,  P062,  P071,  P074.  P085, 
P069.  P094,  P097.  P098,  P09a  P104.  P106. 
P109,  Pill,  P121.  U02a  U058, 11069. 
U087.  U088,  U102,  Ul07,  U190,  U221, 
U223.  and  U235  are  prohibited  ht)m  land 
disposal. 

(c)  Effective  June  8, 1991,  the  wastes 
specified  in  40  CFR  268.11  having  a 
treatment  standard  in  Subpart  D  of  this 
part  based  on  incineration  and  which 
are  contaminated  soil  and  debris  are 
prohibited  from  land  disposal. 

(d)  Between  June  8. 1989  and  June  & 
1991,  wastes  included  in  paragraph  (b) 
of  this  section  may  be  dispose^  of  in  a 
landfill  or  surface  impoundment  unit 
only  if  such  unit  is  in  compliance  with 
the  requirements  specified  in  288.5(h)(2). 

(e)  The  requirements  of  paragraphs 
(a),  (b).  and  (c)  of  this  section  do  not 
apply  if: 

(1)  The  wastes  meet  the  applicable 
standards  specified  in  Subpart  D  of  this 
Part:  or 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  S  26a6,  with  respect 
to  those  wastes  and  units  covered  by 
the  petition;  or 

(3)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  S  288.5,  with 
respect  to  those  wastes  covered  by  the 
extension. 


(f)  Between  June  S,  1989  and  May  8, 
1990,  the  wastes  specified  in  S  268.11  for 
which  treatment  standards  under 
Subpart  D  of  this  Part  are  not 
applicable,  including  wastes  which  are 
subject  to  the  statutory  prohibitions  of 
RCRA  secUon  3004(d)  or  codified 
prohibitions  under  S  268.32  of  this  Part. 
but  not  including  wastes  subject  to  a 
treatment  standard  under  $  268.42  of  this 
Part,  are  prohibited  from  disposal  in  a 
landfill  or  surface  impoundment  unless 
the  wastes  are  the  subject  of  a  valid 
demonstration  and  certification 
pursuant  to  {  268.8. 

(g)  To  determine  whether  a  hazardous 
waste  listed  in  S  9  288.10,  26&11,  and 
268.12  exceeds  the  applicable  treatment 
standards  specified  in  §§  268.41  and 
268.43,  the  initial  generator  must  test  a 
representative  sample  of  the  waste 
extract  or  the  entire  waste,  depending 
on  whether  the  treatment  standards  are 
expressed  as  concentrations  in  the 
waste  extract  or  the  waste,  or  the 
generator  may  use  knowledge  of  the 
waste.  If  the  waste  contains  constituents 
in  excess  of  the  applicable  Subpart  D 
levels,  the  waste  is  prohibited  from  land 
disposal  and  all  requirements  of  Part  268 
are  applicable,  except  as  otherwise 
specified. 

Subpart  D— Traatniant  Standards 

4.  In  {  268.41,  Table  CCWE  is 
amended  by  deleting  fit>m  the  subtable 
for  F006  nonwastewaters  "Cyanides 
(Total)  *  *  *  Reserved",  and  by  adding 
the  following  subtables  to  Table  CCWE 
in  alphabetical/numerical  order  by  EPA 
Hazardous  Waste  Number 

S  268.41    TmrtnMot  standaida  exprasaed 
as  eoneentratlona  in  wast*  extract 

(a)  •  *  • 

Table  CCWE— CowsTrrueNT 
Concentrations  in  Waste  Extract 


F007.    RlOe.    FOOS,    and    F011 

nnnwilBiiiiinii     (Me     also 
Tabta  CCW  m  {  269  43) 

Cadmiufn 

QtrotnuMi  (ToM) 

Laad 

Nickel 


(in 


mg/l) 


0.066 

5.2 

0.51 

0.32 

a072 


F012  W)d  F019 
(see     also     Table     CCW 
1268.43) 


Concentration  (in 
in  nig/i) 


Cadmium 

Oromkim  (TolaQ. 


rttCtU&k.. 


(uxe 

5.2 

0.51 

0.32 

0.072 


Table  CCWE— Constituent  Concen- 
trations IN  Waste  Extract— Contin- 
ued 


F024  nonwastewaten  (see  also      Concentration  On 
Table  CCW  v\  {  266  43)  mg/1) 


Chronwro  (TotiQ . 


1.7 
0048 


K011.    K013.    and    K014    non-    Conoenkation  (In 
wasiewatars  (see  also  TatM  mo/Q 

CCW  m  i  266.43) 


NiciMt. 


0.32 


K028  nomwastewaters  (see  also     Concentration  On 
Table  CCW  in  {  268.43)  mB^I) 


N«kel _ 


1.7 
0.048 


K115  nonwastowaww  (see  also 
Table  CCW  n  {  268  43) 


Concentration  (in 
mg/l) 


Nickel.. 


0.32 


P029  nommstewaters  (see  also     Concentration  (m 
Table  CCW  r>  i  268  43)  mg/1) 


Coppsr.. 


0.71 


P074  noniwastewaters  («ee  alK>     Concenkation  On 
Table  CCW  in  i  268.43)  nv/Q 


0.3 


P099  nonwasteiMalef*  (aee  alao     ConcenMMon  On 
Table  CCW  in  i  268.43)  mg/Q 


0.07 


P104  nonwasteiwaters  (sea  also     Concentration  (in 
Table  CCW  in  1 268.43)  mg/1) 


SiMT. 


ao7 


PI  21  I 

Table  CCW  in  (268.43) 


mg/l) 


Zinc. 


0.086 


5.  In  §  268.42,  paragraphs  (a)(3)  and 
(a)(4)  are  added  to  read  as  follows: 

9  268.42    Treatment  standanle  expressed 
as  specified  technotogies 

(a)  •  •   • 

(3)  the  nonwastewater  form  of  the 
following  hazardous  wastes  listed  in 
§§  268.ia  268.11.  and  268.12  must  be 
incinerated  in  accordance  with  the 
requirements  of  Part  264,  Subpart  O,  or 
Part  265.  Subpart  O,  or  in  boilers  or 
industrial  furnaces  burning  in 
accordance  with  applicable  regulatory 
standards:  K027,  K039,  K113,  K114,  K115. 
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Klie,  P040,  PD41,  PD43,  P044.  P062,  P085. 
P109.  Pill.  U058.  U087,  U221.  and  U223. 

(4)  The  wastewater  form  of  the 
following  hazardous  wastes  listed  in 
S8  268.10.  268.11.  and  268.12  must  be 
treated  by  carbon  adsorption:  K027, 
K039,  K113,  K114.  K115,  K116.  P04a  P041. 
P043,  P044,  P062.  P085,  P109.  Pill.  U058, 
U087.  U221.  and  U223. 

***** 

6.  In  S  268.43.  Table  CCW  is  amended 
by  revising  the  subtable  for  F006 
nonwastewaters,  and  by  adding  the 
following  subtables  in  alphabetical/ 
numerical  order  by  EPA  hazardous 
waste  number  to  read  as  follows: 

9  268.43    Treatment  standards  expressed 
as  waste  concentrations. 


(a) 


Table  CCW— Constituent 
Concentrations  in  Wastes 


F006  rwnwastewaters  (see  also 
Table  CCWE  mS  268.41) 


Concentration  (in 
mg/kg) 


Cyanides  (Total) 

Cyanides  (Amenatile).. 


110 
0.064 


F006  wastewaters  (see  also 
Table  CCWE  in§268  41) 


Concentration  On 
mg/t) 


Cyanides  (TotaO 

Cyanides  (Amenable).. 


12 
1.3 


F007.  FOOe,  F009.  Wid  F011 
nonwastewaters  (see  also 
Table  CCWE  mS  268.41) 


Concentration  fin 
mg/kg) 


Cyanidas  (Total) 

Cyanides  (Amenable).. 


110 
0.064 


F007.    FD08.    F009.    and    F011 
wastewaters  (see  also  Table 
CCWE  mS  268.41) 

Conoentratnn  (in 
mg/l) 

Cyanides  (Total) 

12 

Cyanides  (Amenat>l^ 

1.3 

Chromium  (Total) _. 

0.32 

Lead 

004 

Nickel 

0.44 

•               •               • 

•             • 

F010  nortwastewaters 

Concentration  (in 
mg/kg) 

Cyanides  (Total) 

1.5 

•              •              • 

•              • 

F010  wastewaters 

Concentration  (in 
mg/l) 

Cyanides  (Total) „ 

12 

Cyanides  (Amertable) 

1.3 

•              •             • 

•              • 

F012  an  F019  rxxiwastewaters 
(see    also    Table    CCWE    in 
§268.41) 

C>}ncentration  (m 
mg/kg) 

Cyanides  (Total) - 

Cyanides  (Amenable) 

110 
0.064 

Table  CCW— Constituent 
Concentrations  in  Wastes— Contintied 


F012    and    F019    wastewaters    Concentration  On 

(see    also    Table    CCWE    in  mg/l) 
S  268.41) 

Cyanides  (Total) „  12 

Cyanides  (Amenable) _ 1.3 

Ctwomwrn  (Total) 0.32 

Lead „ 0.04 

Nickel 0.44 


F024  nonwastewaters  (see  also 
Table  CCWE  in  {268  41) 


Cortcentration  (in 
mg/kg) 


2-Chkxo-l.3-butadiene 

3-Cliloropfopene 

1 . 1  -Ochkxoethane ..._ 

1 ,2-D«chlof  oethane 

1.2-Otchloropfopane 

cis-1,3-D»chloropfopen€ 

trans-1 .3-Dtchkxopfopene 

B<s(2-ettiyir)eKyt)piitturiate 

Di-fvoctyl  phthaiate 

Hexachloroettiane 

Hexactilorodibenzo-fiirara. 

HexacMorodit>enzo-p-dioxins... 

Pentactikxodit)efi20-furans 

Pentacntorod4)enzo-p-dk>xins.. 
Tetrachtorodiberuo-furans 


0.014 
0.014 
0.014 
0.014 
0.014 
0.014 
0.014 

ie 

1.8 
1.8 
0.001 
0.001 
0.001 
0.001 
0.001 


F024  nonwastewaters  (see  also 
Table  CCWE  in§  268.41) 


Concentration  On 
mg/0 


2-Ctitoro-l  jybUtaOane 

3-Chloropropene 

1 .1  -Oichkxoethane 

1 .2-Oict*xoelhane _. 

1  ■2-Oichkxopropane 

cis- 1 .3-Oictiloropropene 

trar»-1  .S-OicNoropropene 

Be<2-ethylhexyOptithalate 

D»-fvoctyl  pnthalate 

Hexactiloroethane 

Hexactitorodiienzo-furans 

Hexacblorodibenzo-p-dioxir«s.. 

Pentactikxodit>enzo-furan$ 

Pentachk)rodit)enzo-p-dk>xins.. 

Tetrachkxodibenzo-furarts 

Chromwm  (Total) 

Nickel . 


0.28 
0.28 
0.014 
0.014 
0.014 
0.014 
0.014 
0.036 
0.036 
0.036 
0.001 
0.001 
0.001 
0.001 
0.001 
0.35 
0.47 


•           • 

•        • 

• 

K009  and  KOIO  nonwastewaters 

CotKentration  (in 
mg/kg) 

CMorolorm 

6.0 

1 . 1  -Oichloroethane 

6.0 

Mettiytene  ctikxide 

30 

•              • 

• 

•                               • 

K009  and  K010  wastewaters 

CoTKerrtration  (in 
mg/l) 

Acrolein „. 

Ct»kxolorm 

0.14 
0.09 

1 . 1  -Ochioroettiane 

5  3 

Ethyl  mettiacrylate 

0.18 

0.03 

•              • 

« 

•                                   • 

K011.  K013,  and  K014  non- 
wastewaters (see  also  Tat>le 
CCWE  in  §268.41) 


Corx:entration  (in 
mg/kg) 


Acetonitrile .. 
Acrytor>rtrile.. 


1.8 
1.4 


Table  CCW— CoNSTrrucNT 
Concentrations  in  Wastes— Continued 


AcrylamNls.. 


Benzene. 
Cyanides  (Total). 


23 

0.03 

57 


K011.  KOI  3.  and  KOI  4 
wastewaters  (see  also  Table 
CCWE  m  §  266.41) 

Acetonitrile .. 

Acrykxvtrile 

Acrylainde.. 

Benzene 

Cyanides  (TotaO 

Cyanides  (Amenable). 
Nickel 


ConoefWaHon  (in 
mg/lf 


0.14 
0.14 

ai4 
ai4 

12 
0.44 


•                  •                  • 

.      1 

K023.  K093.  and  K094 
nonwastewaters 

(In/mg/kg) 

Phthale  aad „ 

28 

•             •             • 

K023.  K093.  cwxj  K094 

wastewaters 

•                               • 

mg/l) 

Phthale  acid _ 

0.54 

•             •             • 

•               • 

K028  nonwastewaters  (see  also 
Table  CCWE  «i  §  266.41) 

Concentration  On 
mg/kgl 

1,1 

kans-l  .2-Dict*xoettiene .. 

Hexachlorobutadwne 

Hexachkxoettiane 


Pentachtoroettiane, 

1 .1 . 1 ,2-TeirachkiroMhans . 

l.lA2TetracWoroethaiia- 

Tetractitoioettierw) 

1.1,1-Thchtoroettiana 


0.014 

aoi4 

2.7 
IjB 
IjS 

1J 

0A14 
0.014 


1,1,2-Trichtoroethww 

0014 

•              •              • 

•              • 

Table  CCWE  in  §268.41) 

Concenlrahon  pn 

1,1-Oichtoroethane „ 

lrans-1 ,2-Oichtoroettwne... 

HexachlorobutadMna 

Hexachkxoethane . .. 

Pentactikxoetharte 

1,1.1.2-Tetrachtoroethane 

l,i.25-Tetract*xoetharte 

Tetract»loroett>ene 

1.1.1-Tnchloroethane 

1.1.2-Trictiloroettiane 

Cadmium 

Chromium  (Total) 

Lead 

Nickel 


0:014 

ojoee 

0.014 
0.036 
0.014 
0.014 
0.014 
0.014 
0.014 
0.014 
&4 

0.35 
0X07 

0.47 


K036  wastewaters 


Disulfoton. 


Conoemration  (in 
mg/0 

0003 


K038  and  K040  nonwastewaters 


(>x>centralion  (m 
mg/kg) 


Phorate.. 


0.1 
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Table  CCW— Constituent 
Concentrations  in  Wastes— Continued 


K038w«dK040 


(in 
mg/l) 


0.003 


K043  nonwwiMaiira  Concankaaon  Cm 

mg/kg) 

2.4-t>ctxjropheno< 0^ 

2.6-Dicfx)ropheoo< 0.34 

PiH»cWofopheno< 1.9 

T«>«chto»opheno>»  (ToM) 0.68 

2,4.5-Tnc«Ofoph«iol 8.2 

2.4,6-ThcMoroptwnol 7.6 

HuactitottxSwnzo-iHtoxiM ■     0.001 

HexacNoroditi«nzo-(urans. OiOOl 

PMMacNorodibanzo-p-dioidn* 0.001 

PantacMorodibenzo-turarw 0.001 

TeliacNofOctbenzo-p-dtodnt 0.001 

T«tracWorodibeftto-liiran» 0.001 

•              •              •              •  • 
K043  oaalowlori               Concamialioo  On 

2.4-OicWofop>wnot 0.06 

2.6-Oichtorop»»nol 0.006 

PvHacHotophenot 0014 

TaftacNoroelhene 0.006 

Tetatlwhjiophenote  CToM) 0.02 

2.4.5-TrichlOfoph8no« 0.02S 

2.4.6-TnctHofopnanol 0.017 

HnacNorodibenztHHlionna 0.001 

HaxacNorodibenzo-lunins. 0.001 

PentachtorodibenzD-pKJtoidrw 0XIO^ 

PontacNotTxtbenzo-furant 04)01 

TetracNoroctbenzo-p-dNMina 0.001 

Tenctiiorodibenzo-lurana _....  0.001 


•                  •                  • 

•              • 

TatilaCCWEini26&4l) 

ConcanMlion  rn 

Mk±M 

0A7 

•              •              • 

■                   • 

P013I 


On 


mo/kg) 


Cyarade(ToiaO 

Cyanida  (AmanaUa) . 


110 
0.064 


P013 


«g/0 


On 


Cyanide  (TolaO 

Cyanide  (AmanaU^. 


12 
1.3 


P021 


Concantralion  On 
mg/hg) 


Table  CCW— Constituent 
Concentrations  in  Wastes— Continued 


Cyanida  (Total) 

Cyande  (Amenabta) . 


110 
0.064 


P021 


Concantraion  (in 
mg/l) 


Cyanida  (TotaH 

Cyanida  (AmanaUa). 


12 
1.3 


P089 


Concemiatton  On 
mg/kg) 


CyanUa(TolaD 

Cywiida  (AmenaHa) . 


110 
0.064 


P020 


mg/1) 


On 


Cyanide  fTotal) _ 

Cyanida  (Amenabla) . 

Coooar 

■■••i*i**' ........................ 


12 

1.3 

0.42 


P030 


mg/hg) 


On 


Cyanide  (Totol) _ 

Cyanide  (Amenai3le) . 


110 
0.064 


P030  wastewatera 


Conoanlration  (in 
mg/O 


Cyanide  (TotaO 

Cyanide  (Amenable) 


12 
1J 


P039  nonwastewaters 


Concandabon  (in 
mg/kg) 


OiauNolon. 


0.1 


P039  wastewaters 


Concentoalion  On 
mg/I) 


OiauNolon. 


0.003 


P063I 


mg/kg) 


(in 


Cyanida  (TotaO 

Cyanida  (Amenable) . 


110 
0.064 


P063  wastewaters 


Concentration  (in 
mg/O 


Cyarada  (TotaO 

Cyanide  (Amenabta) . 


12 
1.3 


P071( 


Ooncanlration  (in 
mg/kg) 


0.1 


P071  wastewaters 


Concentratnn  On 
mg/O 


Methyl  parattmn.. 


0.003 


P074  nonwastewaters  (see  also     Concentratnn  (in 
Table  CCWEms  268.41)  mg/kg) 


Cyanida  (TolaO 

Cyanida  (AmanaUa) . 


110 
0J)64 


Table  CCW— Constituent 
Concentrations  in  Wastes— Continued 


P074  wastewaters  (see  also        Cortceraration  On 
Table  CCWE  in  $  268.41)  mg/O 

Cyanida  (TotaO 12 

Cyanide  (Amenabla) iJ3 

Nickel _ 0.44 

•  •  •  •  • 

P089  nonwastewaters  Concentratk)n  (in 

mg/kg) 

.■J '■ 

Parattiion _ o.l 

•  •  •  •  • 

P069  nonwastoaalars  Concentration  On 

mg/I) 

0.003 

•  •  •  •  • 

P094  nonwastewaters  Concentration  (in 

mg/kg) 

•  •  •  « 

P004  wattawatari  Conoenaalion  (In 

mg/O 

- _ 0.003 

•  •  •  •  • 

P097  nonwastewaters  Concankalion  (in 

mg/ktf 

FaiT^ittur 0.1 

•  •  •  •  • 

P097  wastewaters  Coricentratior.  (in 

mg/1) 

Famphur 0.003 

•  •  •  •  • 

P008  nonwastewaters  Corxsentrainn  On 

mg/kg) 

Cyanide  (Total) „ no 

Cyankle  (Amenabla) ._ 0.064 

•  •  •  •  • 

POOe  nonwaatawalara  Concentration  (in 

mg/O 

Cyanide  (TotaO » 112 

Cyanide  (Amenable) ia 

•  •  •  •  • 

P099  nonwastewaters  (see  also     Concentration  (in 
Table  CCWE  Ini  268.41)  ingAg) 

Cyanida  (Total) _. no 

Cyanide  (Amenable) _.  0.064 

•  •  •  •  • 

P099  wastewaters  (see  also        Corwentration  (in 
Table  CCWE  mS  268.41)  mg/Q 

Cyanida  (TotaO 112 

Cyanide  (Amenable) ij 

SiNarC) 

•  •  •  •  • 


Federal  Register  /  Vol 

Table  CCW— Constituent 
Concentrations  in  Wastes— Continued 

P104  nonwastewaters  (see  also     Concentration  On 
Tat>le  CCWE  m  i  266.41)  mg/kg) 

Cyanide  (TotaO ~ 110 

Cyanide  (Amenable) q.om 

•  •  •  •  • 

P104  nonwastewaters  (see  also     Concentration  (in 
Table  CCWE  in  {  268.41)  mg/t) 

Cyanide  (Total) _ „.„  12 

Cyanide  (Amenable) 1.3 

Silver (I) 

•  •  •  •  • 

P106  nonwastewaters  Concentration  On 

_  mg/kg) 

Cyanide  (Total) 110 

Cyanide  (Amenat>le) 0.064 

•  •  •  •  • 

•Pioe  wastewaters  Concentration  (in 

mg/O 

Cyanide  (TotaO 12 

Cyartide  (Amenable) 1.3 

•  •  •  •  • 

Pi  21  nonwastewaters  Ck)ncentratk>n  On 

mg/kg) 

C^yanida  (TotaO 110 

Qfanide  (Ainanabla) 0.064 

•  •  •  •  • 

P121  aiMtewatars  Concentration  On 

mg/O 

Cyanide  (Total) _ 12 

Cyanide  (Amenable) 1.3 

a"C (•) 

•  *  •  •  • 

U028  nonwastewaters  Concerttration  On 

mg/kg) 

Bis-(2.alt«ylhaxyQ  ptttb^la 26 
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Table  CCW— Constituent 
Concentrations  in  Wastes— Continued 


•                  •                  • 

•              • 

Concentration  On 
mg/I) 

0.54 

•                  •                  • 

•               • 

U069  nonwastewaters 

Concentratkxi  On 
mg/kg) 

DJ-n-t)uty!  phtttalate 

911 

•              •              • 

•                     • 

U069  wastewaters 

Concentration  On 
mg/I) 

Di^Mxrtyl  pttthUate 

0.54 

•              •              • 

•               • 

UOea  nonwastewaters 

ConcerMration  On 
mg/kg) 

Dietttyl  phthalala 

28 

•             •             • 

•              • 

U088  wastewaters 

Concantratnn  On 
mg/O 

Diolhyt  ptrthalata _... 

0.54 

•             •             • 

•              • 

U 102  nonwastewaters 

Concentration  On 
mg/kg) 

Dimetttyl  phttialate 

9A 

•                            •                            • 

•              • 

U102  wastewaters 

Concentration  On 
mg/I) 

.    -..                        054 

•                            •                            • 

•                • 

U107  nonwastewatefs 

CoTKentration  (In 
mg/kg] 

DMVOcty*  phthalale 

28 

Table  CCW— Constituent 
Concentrations  in  Wastes— Continued 


U107 


ConcenaaHon  On 
mg/O 


O-n^Ktyl  pbthalate.. 


0.54 


U190  nortwastewaters 


Concenaatton  (in 
mg/kg) 


Plittiakc  anhydnda  (reported 
PMhaicacid). 


U190  wastewaters 

mg/O 

PhthaiK  anhydnde  (reported  as 
Phthakc  acid). 

054 

•                           •                           • 

•                               • 

U235  nonwastewaters 

Concentration  {jn 
mg/kg) 

tr»-(2.3-OBtomuptopyO       ptioa- 

pttata. 

0.1 

•             •             • 

•               • 

U235  wastewaters 

mg/O 

tris-(2>Ot)romoprapyQ  phoa- 
pbale. 

0AI3 

■Raaarved 

No  Land  Disposal  for 

K002 — Nonwastewaters  {Based  on 

Recycling] 
K003 — Nonwastewaters  (Based  on 

Recycling) 
K004 — ^Nonwastewaters  [Based  on 

Recycling] 
K005— Nonwastewaters  [Based  on  No 

Generation] 
K006 — Nonwastewaters  [Based  on 

Recycling) 
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K007 — Nonwastewaters  [Based  on  No 

Generation] 
K008 — Nonwastewaters  [Based  on 

Recycling] 
K029— Nonwastewaters  (Based  on  No 

Generation] 
K09S — Nonwastewaters  [Based  on 

Recycling] 
K096 — Nonwastewaters  [Based  on 

Recycling] 
*        •        *        •        • 


Subpart  A— Requirements  for  Final 
Authorization 


PART  271-REQUtREMENT8  FOR 
AUTHORIZATION  OF  STATE 

HAZARDOUS  WASTE  PflOQRAMS  ,  ,  „,  „n  .            a^u     j^.„».k» 

2.  i  271.1(j)  is  amended  by  adding  the 

n.  In  Part  271:  following  entry  to  Table  1  in 

1.  The  authority  citation  for  Part  271  chronological  order  by  date  of 

continues  to  read  as  foUows:  publication  in  the  Federal  RegUter. 


Authority:  42  U.S.C  6806.  eei2(a).  and  6026.      g  271.1    [Amandad] 

***** 

U)  *  *  * 
Table  1.— Regulations  Implementinq  the  Hazardous  and  Souo  Waste  Amendments  of  1984 


TW«  of  ragulMton 


FR 


Eftadhwdata 


[Inaart  data  oi  linal  luial.. 


L«id  dtapoa^  rattnctiona  tor  Saoond    [Inaart  FR  fatoroncal  — 

TTwd< 


Juna  8.1986. 


3.  Section  271.1(j)  is  amended  by 
adding  the  date  of  publication  and  the 


Federal  Register  page  numbers  to  the  U) 

following  entry  in  Table  2. 


Table  2.— Selmmplementinq  Provisions  of  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


EfladKw 


SsOnHnipiSmonang  prmnMon 


RCRAcHtfon 


Juna8.1Qe6. 


L»id   dUpoatf   realricaona  on   H   o<    3004<gK6HA). 


[Inaart  data  ol  pubScaBona  and  page 
numbafs]. 


[FR  Doc  86-296  nied  1-10-66: 8:45  am] 


Wednesday 
January  11,  1989 


Part  III 


Environmental 
Protection  Agency 


40  CFR  Parts  166  and  168 
Advertising  of  Unregistered  Pesticides, 
Unregistered  Uses  of  Registered 
Pesticides  and  FiFRA  Section  24(c) 
Registrations;  Hnai  Interpretive  Rule 


(JAIiPV- 


i<».  I 
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ENVmONMEHTAL  PnOTECTION 
AGENCY 

[OPP^i20oosA:  rm.  ssm-c] 

40CFRPwttie6and1M 

AdyilMng  of  Uwegirtfd 
PssUcldSi,  Unrtgtotoced  U—  of 
Bogirtered  Postlcldw  and  RFWA 
Section  24(c)  RegMrattone 

AOBNCV:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Final  Interpretive  Rule. 

tUMMHHT  EPA  regulate*  the 
distributioa  sale,  and  offer  for  sale  of 
pesticides  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  7  U.S.C 
136  et  seq.  (FIFRA).  EPA  will  treat  as 
unlawful  under  FIFRA  section  12  the 
advertising  of:  (1)  Any  pesticide  for  a 
use  suthorized  under  a  FIFRA  section  5 
experimental  use  permit:  (2)  any 
pesticide  for  a  use  authorized  under  a 
FIFRA  section  18  emergency  exemption, 
except  for  advertisements  that  are 
targeted  to  the  geographical  areas 
covered  by  the  exemption,  that  identify 
retail  dealers  who  stock  the  product 
and  that  state  the  limitations  on  the  use 
authorized  under  the  exemption:  (3)  any 
pesticide  for  a  use  authorizisd  by  a 
FIFRA  section  24(c)  special  local  need 
registration  without  a  prominent  notice 
of  the  limitations  on  use  under  the 
section  24(c)  registi^tion:  (4)  any  other 
unregistered  pesticide;  or  (5)  any 
registered  pesticide  for  any  other  use 
not  permitted  by  its  registration  under 
FIFRA  section  3  or  24(c).  This  regulation 
is  being  promulgated  because  of 
numerous  instances  of  pesticide 
advertising  that  EPA  believes  to  be  false 
or  misleading. 

■fWCTivt  OATi:  This  rule  will  become 
effective  March  13. 1968. 


iVfOM  contact: 


KM  RJNTMn 


By  mail:  Franklin  D.  Gee.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St  SW.,  Washington. 
DC2I>46a 

Office  location  and  telephone  number 
Rm.  1120B.  CM  No.  2. 1921  Jefferson 
Davia  Highway.  Ariington.  VA.  (7(»- 
557-0692). 

LBackptMmd     ' 

EPA  issued  a  proposed  rule  on  July  3, 
1966  (51  FR  24393)  stating  how  the 
Agency  proposed  to  interpret  FIFRA 
with  regard  to  advertisements 
concerning  uses  of  pesticides  not 
permitted  by  registrations  issued  under 
FIFRA  section  3.  including  uses  allowed 


by  FIFRA  section  5  experimental  use 
permits  or  FVRA  section  18  emergency 
exemptions,  uses  of  unregistered 
pesticides,  use  of  a  registered  pesticide 
for  any  other  unapproved  use,  and  uses 
that  are  the  subject  of  registrations 
under  FIFRA  section  24(c).  The  rationale 
for  the  proposed  rule  was  given  in  the 
preamble  to  that  proposal.  Except  as 
modified  by  this  document  the 
reasoning  set  forth  in  that  preamble 
applies  to  the  final  rule  adopted  today. 

The  proposed  rule  was  published  in 
the  Federal  Register  under  40  CFR  Parts 
153  and  166.  However,  since  Part  153 
pertains  to  general  statements  of  policy 
and  interpretations  under  FIFRA.  the 
provisions  that  proposed  to  add  Subpart 
A,  { 153.12  to  Part  153  have  been  moved 
to  new  Part  168,  Subpart  B,  1 168.22  in 
this  final  rule.  EPA  intends  to  place 
enforcement  policies  in  this  new  Part 
168. 

In  this  preamble,  the  part  and  section 
numbers  as  proposed  (Part  153, 1 153.12) 
are  used  in  the  discussion  of  the 
comments.  There  have  been  no 
numbering  changes  to  the  Part  166 
amendment. 

D.  Response  to  Comments 

Comments  on  the  proposed  rule  were 
received  from  nine  organizations.  The 
comments  are  available  for  public 
inspection  at  the  Office  of  Pesticide 
Programs  Reading  Room.  Rm.  236. 
Crystal  MaU  Building  #2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA.  from  &00 
a.m.  to  4KX)  pan..  Monday  through  Friday 
except  legal  holidays.  The  comments 
and  Agency  responses  are  discussed  in 
UniU  ILA.  throui^  H. 

A.  Experimental  Use  Permits  (EUP) 

One  commenter  endorsed  the 
Agency's  proposal  to  treat  as  unlawful 
any  advertising  of  a  pesticide  for  an 
EUP  use.  However,  another  commenter 
favored  allowing  advertising  for  an  EUP 
use  if  the  advertisement  states  that  use 
must  be  in  accordance  with  the 
conditions  of  the  EUP.  This  commenter 
also  said  that  EPA  Policy  and  Criteria 
Notice  No.  2162.3  (1961)  conceded  tiiat 
advertisements  of  experimental  use 
permit  pesticides  are  not  unlawful 

Hie  Agency  disagrees  with  the 
conunent  that  favored  allowing 
advertising  of  an  EUP.  As  stated  in  the 
preamble  to  the  proposed  rule,  under 
agency  regulations  an  application  for  an 
EUP  must  specifically  identify 
participants,  location  of  participants, 
and  acreage  involved  prior  to  approval 
Advertisement  of  EUPs  thus  serves  no 
useful  purpose,  but  could  encourage  the 
sale  or  use  of  a  pesticide  for  an 
unauthorized  use. 


Policy  and  Criteria  Notice  No.  2162.3 
(1961)  was  rescinded  recently.  That 
Notice  did  not  "concede  that 
advertisements  of  experimental  use 
permit  pesticides  are  not  unlawful."  The 
Notice  said  the  following:  (1)  It  is 
unlawful  to  advertise  a  use  covered  by 
an  EUP  if  the  product  has  any  registered 
uses:  (2)  advertisements  for  products 
that  have  not  yet  been  registered  will 
not  be  the  subject  of  enforcement  action 
if  the  products  are  not  available  for  sale; 
(3)  ads  that  do  not  refer  to  the 
experimental  use  status  of  [unregistered 
and  unavailable]  products  are  not 
unlawful  but  are  discouraged  as 
potentially  misleading;  and  (4) 
advertisements  for  EUP  products  should 
be  qualified. 

The  Agency's  experience  over  the 
past  six  years  indicates  the  need  for 
changes  in  those  interpretations.  Thus, 
this  rule  sets  forth  EPA's  current  views. 

One  commenter  expressed  concern 
about  the  purported  broadness  of  the 
Agency's  interpretation  regarding  EUP 
uses.  "The  commenter  apparentiy  thought 
that  EPA  meant  to  treat  as  unlawful  the 
use  of  product  testimonials  from  EUP 
participants  in  advertising  that  appears 
after  product  registration  occurs. 

In  response,  EPA  advises  that  product 
testimonials  from  prior  EUP  participants 
appearing  after  a  product  is  registered 
for  the  use  in  question  would  not  be 
regarded  as  unlawful  so  long  as 
testimonials  used  in  the  advertisements 
are  consistent  with  approved  uses  and 
do  not  differ  substantially  fitim  the 
claims  of  the  final  registration. 

A  commenter  questioned  whether  the 
information  in  EUP  technical  bulletins 
can  be  considered  as  advertising. 

The  Agency  would  not  regard 
distribution  of  EUP  technical  bulletins 
as  unlawful  if  the  information  contained 
therein  regarding  the  pesticide  did  not 
extend  beyond  that  contained  in  EPA's 
approval  if  the  limitations  on  use  were 
clearly  specified,  and  if  information  in 
such  bulletins  did  not  otherwise 
promote  sale  or  use  of  the  pesticide. 

IdeaUy.  the  Agency  believes  that  EUP 
technical  bulletins  should  be  furnished 
only  to  persons  signed  on  as  EUP 
cooperators  or  participants.  However, 
the  Agency  recognizes  the  difficulty  of 
controlling  the  distribution  of  these 
bulletins. 

B.  Emergency  Exemptions 

With  regard  to  advertising  of  a 
pesticide  for  a  use  authorized  by  a 
FIFRA  section  18  emergency  exemption, 
two  conunenters  opposed  the  EPA 
proposal  to  treat  as  unlawful  any 
advertisements  not  placed  by  the  retail 
dealers  who  sell  the  pesticide.  The 
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conunenters  favored  allowing  the 
manufacturer  to  place  advertisements. 
One  commenter  opposed  any 
advertising  of  emergency  exemptions. 

The  Agency  disagrees  witb^  the 
commenter  that  opposed  any  advertising 
of  emergency  exemptions.  When  an 
emergency  occurs,  it  is  important  that 
those  affected  receive  helpful 
information  to  alleviate  the  situation. 
The  major  issue  is  confinement  of  the 
pesticide  use  to  the  geographical  area  of 
the  emergency. 

The  Agency  agrees  with  the 
conunenters  that  oppose  limiting 
advertisements  of  emergency 
exemptions  to  only  those  placed  by 
retail  dealers.  After  further 
consideration,  the  Agency  believes  that 
no  purpose  would  be  served  by 
restrictions  on  who  may  place  or 
sponsor  the  advertisements,  as  long  as 
the  other  provisions  of  the  regulation  are 
followed. 

C.  Special  Local  Needs  Registrations 

There  was  only  one  comment  on  this 
subject  The  commenter  supported  the 
Agnicy's  proposal  to  treat 
advertisements  of  special  local  needs 
registrations  as  unlawful  unless  they 
comply  with  the  limitations  set  forth. 
However,  the  commenter  suggested  that 
the  requirement  for  use  of  6-point  type 
for  the  notice  of  restrictions  in  printed 
advertisements  might  be  inadequate  to 
catch  users'  attention. 

The  Agency  believes  that  the  6-point 
type  size  requirement  is  adequate.  By 
"printed  advertisements"  EPA  means  to 
refer  to  printed  magazines,  newspapers 
and  similar  materials,  not  to  text  in 
television  ads.  billboards,  or  other 
media  unlike  magazines  or  newspapers. 

D.  Unregistered  Products 

The  Agency  proposed  to  treat  as 
unlawful  the  advertisement  of 
unregistered  pesticides,  but  to  make  an 
exception  for  the  advertisement  of 
unregistered  pesticides  that  are  not 
available  for  purchase  by  potential 
users  anywhere  in  the  United  States. 
Several  conunenters  supported  this 
approach,  while  two  conunenters 
objected  to  allowing  any  advertisements 
of  uiuegistered  products,  finding  such  an 
approach  inconsistent  with  FIFRA's 
registration  scheme. 

Afier  consideration  of  comments,  EPA 
has  decided  to  withdraw  the  exception 
for  the  advertisement  of  unregistered 
pesticides  that  are  not  available  for 
purchase  in  the  United  States.  As  noted 
by  the  conunenters,  allowing  advertising 
of  unregistered  pesticides  is  inconsistent 
with  a  statutory  scheme  which  requires 
that  pesticides  be  registered  and  that  the 
marketing  of  these  pesticides  be  based 


on  claims  evaluated  by  EPA  in  the 
registration  process.  Allowing  the 
advertising  of  unregistered  pesticides 
may  subvert  the  registration  process  by 
encouraging  demand  for  section  18 
emergency  exemptions.  Further,  under 
the  rule  as  proposed,  manufacturers 
could  sponsor  advertising  containing 
unsubstantiated  claims  up  to  the  day  of 
registration  even  though  following 
registration  such  advertising  would  be 
illegal  under  section  12(a)(1)(B).  In  sum. 
the  potential  for  abuse  under  this 
exception  to  the  ban  on  advertising  of 
unregistered  pesticides  far  exceeds  any 
information  benefits  gained  by  users 
through  the  advertising  of  unapproved 
pesticides.  Further,  the  Agency 
considers  cancelled  pesticide  products 
to  be  unregistered.  TTierefore,  the 
advertisements  of  a  cancelled  pesticide 
product  inconsistent  with  existing  stock 
provisions  of  the  cancellation  order,  is 
unlawful. 

E  Unregistered  Uses 

A  commenter  opposed  any  restriction 
on  advertisements  of  registered  products 
for  unregistered  uses.  The  commenter 
argued  that  such  advertisements  would 
not  lead  to  misuse  if  they  are  properly 
qualified. 

The  Agency  disagrees  with  the 
commenter.  "The  Agency  feels  strongly 
that  ads  for  unregistered  uses  of  a 
registered  product  are  likely  to  result  in 
misuse.  A  person  who  can  buy  a 
registered  pesticide,  and  who  sees  an  ad 
for  an  unregistered  use  of  that  pesticide, 
may  be  tempted  not  to  wait  until 
registration  of  the  use  before  buying  and 
using  the  pesticide  product  for  that  use. 

The  commenter  also  argued  that  the 
proposed  rule  was  at  oddb  with  FIFRA 
section  2(ee)  and  the  Agency's 
statement  of  policy  under  section  2(ee) 
(46  FR  51745,  October  22, 1981).  Also,  the 
commenter  noted  that  the  Agency's 
Policy  and  Criteria  Notice  No.  2162.3 
(1981)  stated  that  such  advertisements 
are  lawful  if  they  are  properly  qualified. 

Regarding  FIFRA  section  2(ee).  the 
commenter  raised  a  valid  point  As  a 
matter  of  policy,  EPA  generally  has 
permitted  a  person  to  advertise  FIFRA 
section  2(ee]  uses  even  if  they  are  not 
uses  that  heve  been  registered.  EPA 
however,  has  expUcitiy  limited  this 
policy  bom  extending  to  advertising  for 
antimicrobial  pesticide  products 
targeted  for  use  on  human  pathogens.  51 
FR  19174  (1986).  Further,  advertisements 
made  under  FIFRA  section  2(ee)(l) 
pertaining  to  changes  in  the  amount  of 
diluent  used  in  applying  pesticides  for 
forestry  or  agricultural  purposes  must  be 
made  in  accordance  with  the  Advisory 
Opinion  issued  in  the  Federal  Register 
on  March  3, 1981  (46  FR  14965).  The  final 


interpretive  rule  has  been  amended  to 
exclude  those  uses  permitted  by  FIFRA 
section  2(ee)  subject  to  the  above-noted 
policy. 

Policy  and  Criteria  Notice  No.  2162.3 
(1981)  was  rescinded  recenUy  since  it  is 
in  certain  respects  inconsistent  with, 
and  has  been  superseded  by,  thjs  final 
rule. 

It  should  be  noted  that  the  Agency 
considers  cancelled  pesticide  uses  as 
being  unregistered  uses  of  a  registered 
pesticide  product.  Therefore,  the 
advertisements  of  cancelled  uses  of  a 
registered  pesticide  product 
inconsistent  with  existing  stock 
provisions  of  the  cancellation  order,  is 
unlawful. 

F.  Advertisements  in  Media  Which 
Reach  Pesticide  Users  in  Other 

Countries 

The  preamble  to  the  proposed  rule 
requested  comments  on  the  advisability 
of  regulation  of  advertisements  that  may 
reach  users  in  another  country  where 
the  use  advertised  is  not  authorized 
Two  conunenters  argued  that  such 
regulation  would  be  beyond  EPA's 
jurisdiction  cmd  would  be  unworkable. 
After  further  consideration,  the  Agency 
has  decided  not  to  attempt  to  address 
this  subject  further  at  this  time. 

G.  First  Amendment  Issues 

Two  commenters  suggested  in  general 
terms  that  the  rule  as  proposed  might 
violate  the  First  Amendment  to  the  VS. 
Constitution  because  it  does  not  address 
a  substantial  government  interest  is  not 
the  least  intrusive  means  for 
implementing  the  government  interest 
or  both.  One  of  those  comments 
suggested  that  the  judicious  use  of 
increased  civil  penalties  against  blatant 
violators  of  EPA's  prior  poUcy  would  be 
less  intrusive.  One  commenter 
submitted  detailed  arguments  in  support 
of  the  Agency's  authority  to  regulate 
pesticide  advertising  and  was  of  the 
opinion  that  the  rule  complied  with  the 
First  Amendment 

For  the  reasons  set  forth  in  the 
preamble  to  the  proposed  rule,  EPA 
believes  that  the  rule  promulgated  today 
complies  with  the  First  Amendment  and 
the  judicial  decisions  interpreting  it.  The 
two  general  comments  suggesting  that 
the  rule  would  pose  First  Amendment 
problems  do  not  purport  to  explain  why 
that  preamble  discussion  is  incorrect. 
The  preamble  noted  both  the  nature  of 
the  government's  interest  and  the 
manner  in  which  the  restrictions  were 
tailored  to  be  as  unrestrictive  as 
practicable  in  view  of  that  interest 
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H.  General  Comments 

1.  A  commentv  requested  that  the 
A^ncy  consider  if  and  how  the  rule 
would  affect  publication  of  factual  data 
and  reports  in  scientific  jounials  relative 
to  experimental  use  permits, 
unregistered  products,  or  unregistered 
uses. 

It  is  not  the  Agency's  intent  to  restrict 
the  dissemination  of  scientific 
information  to  the  scientific  community. 
In  this  regard,  the  Agency  does  not 
consider  the  publication  in  scientific 
journals  of  articles  reporting  on 
scientific  studies  to  be  advertising.  At 
the  same  time,  however,  it  should  be 
noted  that  if  a  person  uses  a  scientific 
journal  article  in  an  advertising 
campaign,  claims  made  in  the  journal 
article  may  properly  be  treated  as  if 
they  were  made  originally  by  the  person 
who  placed  the  advertisement  See  the 
decision  of  the  EPA  Administrative  Law 
Judge  in  the  recent  FIFRA  dvil  penalty 
proceeding  entitled  In  n  Sporicidin 
httematiooaL  Na  FIFRA  ai-H-02.  sUp 
op.  at  37  n.  30  (November  1. 1988). 

2.  A  commenter  expressed  concern 
that  answermg  questions  about  a 
pending  lebel  at  a  growers'  meeting 
could  be  construed  as  "suggesting  or 
recommending"  the  use  of  a  product. 

Generally,  giving  oral  answers  at  a 
growers'  meeting  is  not  considered  to  be 
advertising.  This  rule  only  applies  to 
advertisements.  In  another  regulation 
issued  under  FIFRA.  EPA  has  defined 
advertising  as:  (1)  Brochures,  pamphlets, 
circulars,  and  siinilar  material  offered  to 
purchasers  at  the  point  of  sale  or  by 
direct  maih  (2)  newspapers,  magazines, 
newsletters  and  other  material  in 
circulation  or  available  to  the  public;  (3) 
advertisements  on  broadcast  media 
such  as  radio  and  television;  (4) 
telephone  advertising:  and  (5)  billboards 
and  posters.  53  FR  15987  (May  4. 1988). 

M  is  important  to  note,  however,  that 
this  rule  does  not  describe  the  universe 
of  acts  that  are  unlawful  under  sections 
12(a)(lKA)  and  12(a}(l)(B).  These 
sections  are  not  Hmited  to  advertising. 
Sections  12(8H1)  (A)  and  (B)  make  it 
unlawful  for  any  person  to  offer  for  sale 
any  pesticide  if  it  is  unregistered,  or  any 
registered  pesticide  if  claims  made  for  it 
as  part  of  its  distribution  or  sale  differ 
substantially  from  any  claim  made  for  it 
as  part  of  the  statement  required  in 
connection  with  its  registration  under 
FIFRA  section  3.  In  some  circumstances, 
oral  statements  at  a  growers'  meeting 
could  be  viewed  as  an  offer  for  sale 
(section  12(a)(1)(A))  or  a  claim  made  as 
part  of  distribution  or  sale  of  a 
registered  product  (section  12(a)(1)(B)). 
Any  person  making  such  statements 
could  be  sub)ect  to  the  proscriptions  in 


sections  12(a)(lMA)  or  12(a)(1)(B).  For 
example,  oral  recommendations  for 
uiuegistered  uses  of  a  pesticide  (except 
for  uses  authorised  by  FIFRA  section 
2(ee))  made  by  a  person  with  financial 
interest  in  that  pesticide  is  regarded  by 
EPA  as  a  violation  of  FIFRA  section 
12(aKl)(B). 

For  the  purpose  of  FIFRA  section 
12(a)(2)(B),.  EPA  believes  that  claims 
made  in  the  kinds  of  advertising  covered 
by  this  iatefpretative  rule  are  "part  of 
[the]  distribution  or  sale"  of  the 
pesticide  to  which  the  advertising 
relates.  The  rule  limits  its  coverage  to 
advertisements  that  (1)  are  placed  by 
persons  who  are  in  the  pesticide 
business  and  (2)  recommend  or  suggest 
the  purchase  of  pesticides  for  certain 
purposes.  FIFRA  does  not  grant  EPA 
plenary  authority  to  regulate  advertising 
as  such,  and  it  is  arguable  that  there  can 
be  advertising  that  is  separate  from  and 
not  a  part  of  the  distribution  of  sale  of  a 
pesticide  (see,  e.g..  the  discussion  of 
these  matters  in  In  reSporicidm 
IntematioooL  No.  FIFRA  88-H-e2.  Slip 
op.  at  41-43  (Nov.  1. 1968)).  In  this  rule. 
EPA  is  not  seeking  to  define  the  outer 
reaches  of  its  FIFRA  jurisdiction  over 
advertisiiig  claims,  but  merely  to  state 
clearly  its  position  with  regard  to  claims 
in  advertiainf  tint  are  made  "to  induce 
the  *  •  •swe  and  use"  of  a  pesticide 
and  that  ^erefore  are  a  part  of  the 
distribution  or  sale  of  the  pesticide.  Id. 
at  43. 

3.  A  coounenter  indicated  that  the 
"recommend  or  suggest"  language  in 
1 153.12(b)  of  the  proposal  is  vague  and 
ambiguous,  and  recommended  the 
phrase  "promote  the  commercial 
purchase  or  use  of  instead. 

The  Agency  is  not  convinced  that  the 
phrase  "promote"  is  clearer  or  more 
specific  than  the  phrase  "recommend  or 
suggest"  The  conunenter's  real  concern 
(as  ascertained  by  telephone  inquiry) 
was  that  the  Agency  should  not  attempt 
to  prohibit  ads  that  are  designed  to 
encourage  fanners  to  enlist  as 
coopcrators  in  EUP  programs  in  which 
the  holder  of  the  EUP  plans  to  sell  the 
pesticide  to  the  cooperator  farmer.  The 
commenter  argues  that  these  sales  are 
not  on  a  "commercial "  scale,  but  are 
merely  designed  to  lower  the  cost  of  the 
EUP  effort  and  perhaps,  to  help  the  EUP 
holder  to  determine  whether  the 
cooperators  think  the  EUP  product  is 
cost-effective.  EPA  does  not  intend  to 
discourage  such  ads  designed  merely  to 
solicit  cooperation  in  EUP  testing, 
whether  or  not  cooperators  will  have  to 
purchase  the  product,  as  long  as  the 
pesticide  is  not  mentioned  in  the  ad. 
4.  A  commenter  expr £a»ed  concern 
that  the  language  of  proposed  \  153.12(a) 
would  prohibit  "placing"  ads  with  an  ad 


agency  and  that  the  act  of  placing  the 
advertisement  with  an  ad  agency  could 
subject  the  industry  to  enforcement 
action. 

The  Agency  disagrees  with  this 
interpretation.  Section  153.12(a)  makes  it 
clear  that  to  be  covered  by  the  rule,  the 
ad  must  actually  appear  in  an 
advertising  medium  to  which  users  or 
the  general  public  have  access.  The 
words  in  question  were  intended  to 
make  clear  the  class  of  persons — 
persons  in  the  pesticide  business  who, 
directly  or  throu^  others,  cause  ads  to 
appear  in  public  advertising  media — 
who  would  be  deemed  to  have  violated 
FIFRA.  No  violation  would  result  if  an 
ad  did  not  appear  or  if,  when  it 
appeared,  it  conformed  to  the  rule. 

It  is  also  important  to  note  that  the 
use  of  the  phrase  "place  or  sponsor"  is 
meant  to  capture  not  only  the  action  of 
originally  causing  the  advertisement  to 
appear  but  those  actions  taken 
subsequently  to  continue  the  publication 
of  the  advertisement  Thus,  an 
advertisement  "placed"  before  the 
effective  date  of  this  rule  would  become 
subject  to  the  rule  after  it  became 
effective  upon  the  taking  of  any  action 
to  "sponsor"  continued  publication  of 
the  sdvertisement 

m.  Statutory  Requfaements 

In  accordance  with  FIFRA  section  25, 
EPA  provided  the  FIFRA  Scientific 
Advisory  Panel  (SAP),  the  Secretary  of 
Agriculture,  the  Committee  on 
AgricultuTO  of  the  House  of 
Representatives,  and  the  Committee  on 
Ag^culture,  Nutrition  and  Forestry  of 
the  Senate  with  copies  of  this  rule.  The 
FIFRA  Scientific  Advisory  Panel  waived 
its  right  to  review  and  comment  on  the 
rule.  The  Department  of  Agricultiire 
reiterated  its  comment  made  at  the 
proposed  stage  of  this  rule.  That  is,  the 
Department  has  no  difficulty  with  the 
rule  but  hopes  the  Agency  will  take 
great  care  before  withdrawing  a  section 
18  emergency  exemption  so  as  to  avoid 
pimishing  the  user  by  removing  the  pest 
control  tool  because  of  some  violation 
committed  by  a  pesticide  company.  EPA 
agrees  with  the  Department's  comment 
No  comments  were  received  from  either 
of  the  Congressional  Committees. 

IV.  Procedural  Matters  and  Required 
Regulatory  Reviews 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  A  "major"  rule  is  one  which 
has  an  annual  effect  of  $100  million  or 
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more,  or  results  in  a  major  increase  in 
costs  or  prices,  or  has  significant 
adverse  effects  on  economic  activities. 
The  Agency  has  reviewed  this 
regulation  and  concludes  that  this  rule 
will  not  have  an  annual  effect  of  $100 
million,  and  will  not  result  in  a  major 
increase  in  costs  or  prices  or  have 
significant  adverse  effects  on  economic 
activities. 

This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
Flexibihty  Act  (5  U.S.C  e05(b)).  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  | 

C.  Paperwork  Reduction  Act 

This  interpretive  rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.a  3501  et  seq.). 

List  of  SubjecU  in  40  CFR  Parts  168  and 
168 

Advertising,  Pesticides  and  pests. 
Policy  statements.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  sa  196& 
John  A.  Moors, 

Acting  Administrator. 

Therefore.  Subchapter  E  of  40  CFR 
Chapter  I  is  amended  as  follows: 

PART  16— EXEMPTION  OF  FEDERAL 
AND  STATE  AGENCIES  FOR  USE  OF 
PESTICIDES  UNDER  EMERGENCY 
CONDITIONS 

1.  In  Part  186: 

a.  The  authority  citation  for  Part  166  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  13&-136y. 

b.  By  revising  \  166.7  to  read  as 
follows:  I 


{166.7 

(a)  A  State  or  Federal  agency  that 
obtains  an  exemption  may  notify 
eligible  users  of  the  availability  of  the 
exempted  pesticide(8)  through  user 
groups,  retail  dealers,  and  other  means. 
Notification  may  include  distributing 


copies  of  the  section  18  approval  letter, 
labeling,  or  other  information  to  eligible 
persons. 

(b)  As  set  forth  more  fully  in  S  168.22 
of  this  chapter.  EPA  interprets  FIFRA 
sections  I4a)(l)  (A)  and  (B)  as  making  it 
unlawful  for  any  person  who  distributes, 
sells,  offers  for  scile.  holds  for  sale, 
ships,  delivers  for  shipment  or  receives 
and  (having  so  received)  delivers  or 
offers  to  deliver  any  pesticide,  to 
advertise  the  pesticide  for  any  use 
authorized  by  an  emergency  exemption, 
except  for  advertisements  tiiat  are 
placed  in  media  that  address  only 
persons  in  the  geographical  area  to 
which  the  exemption  applies,  state  the 
name  and  address  of  one  or  more  retail 
dealers  where  users  may  buy  the 
pesticide,  and  contain  a  prominent 
notice  of  the  limitations  on  use  under 
the  emergency  exemption.  EPA  may 
withdraw  an  exemption  if  the  use  of  the 
pesticide  covered  by  the  exemption  is 
advertised  unlawfully. 

2.  By  adding  Part  168  consisting  at  this 
time  of  Subpart  A,  General  Provisions, 
which  is  reserved,  and  Subpart  B 
containing  9  168.22,  to  read  as  follows: 

PART  168— STATEMENTS  OF 
ENFORCEMENT  POLICIES  AND 
INTERPRETATIONS 

Subpart  A— Oeneral  Provisions  [Reserved] 
Subpart  B— Advertising 

Sec 

168.22    Advertising  of  unregistered 
pesticides,  unregistered  uses  of 
registered  pesticides  and  FIFRA  section 
24(c)  registrations. 
Authority:  7  U.S.C.  136-138y. 

Subpart  B— Advertising 

{166.22    Advertising  of  unregistered 
peetlcidee,  unregistered  usee  of  registered 
peeticides  and  FIFRA  aection  24(c) 
registrations. 

(a)  FIFRA  sections  12(a)(1)  (A)  and  (B) 
make  it  unlawful  for  any  person  to 
"offer  for  sale"  any  pesticide  if  it  is 
unregistered,  or  if  claims  made  for  it  as 
part  of  its  distribution  or  sale  differ 
substantially  from  any  claim  made  for  it 
as  part  of  the  statement  required  in 
connection  with  its  registration  under 
FIFRA  section  3.  EPA  interprets  these 
provisions  as  extending  to 
advertisements  in  any  advertising 


medium  to  which  pesticide  users  or  the 
general  public  have  access. 

(b)  EPA  regards  it  as  unla%vful  for  any 
person  who  distributes,  sells,  offers  for 
sale,  holds  for  sale,  ships,  delivers  for 
shipment  or  receives  and  (having  so 
received)  delivers  or  offers  to  deliver 
any  pesticide,  to  place  or  sponsor 
advertisements  which  recommend  or 
suggest  the  purchase  or  use  of: 

(1)  Any  pesticide  for  a  use  authorized 
under  a  FIFRA  section  5  experimental 
use  permit  (EUP). 

(2)  Any  pesticide  for  a  use  authorized 
under  a  FIFRA  section  18  emergency 
exemption,  except  for  advertisements 
that 

(i)  Are  placed  in  media  vvtiich  address 
primarily  persons  in  the  geographical 
area  to  which  the  exemption  applies. 

(ii)  State  the  name  and  address  of  one 
or  more  retail  dealers  who  stock  the 
pesticide. 

(tii)  Contain  a  prominent  notice  of  the 
limitations  on  use  under  the  section  18 
emergency  exemption. 

(3)  Any  pesticide  for  any  use 
authorized  only  by  a  FIFRA  section  24(c) 
special  local  need  registrs  oon,  imless 
the  advertisement  contains  a  prominent 
notice  of  the  limitations  on  use  under 
the  section  24(c)  registrations. 

(4)  Any  unregistered  p^^ticide  for  any 
use  unless  the  advertisement  is  one 
permitted  by  paragraph  (b)  (2)  or  (3)  of 
this  section. 

(5)  A  registered  pesticide  product  for 
an  unregistered  use.  unless  the 
advertisement  is  one  permitted  by 
paragraph  (b)  (2)  or  (3)  of  this  section. 
However,  as  a  matter  of  poUcy,  the 
Agency  will  not  regard  as  unlawful  the 
advertisement  of  uses  permitted  by 
FIFRA  section  2(ee)  provided  the 
product  is  not  an  antimicrobial  pesticide 
targeted  against  hiunan  pathogens  (see 
51  FR  19174:  May  28. 1986). 

(c)  For  purposes  of  paragraph  (b)  of 
this  section,  a  "prominent  notice  of  the 
limitations  on  use"  is  one  which  sets 
forth  the  limitations  on  use  in  a  manner 
reasonably  likely  to  be  understood  by 
persons  to  whom  the  advertisement  is 
addressed.  For  printed  advertising,  this 
criterion  will  be  met  by  a  legend  in  6- 
point  or  larger  type. 

(FR  Doc  89-399  Filed  1-10-89: 8.45  am) 
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coMMoomr  futures  traoinq 

COMMISSION 
17CFRPart34 

Regulation  of  Hytirid  InatfumenU 

AMMCV:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rule. 


:  The  Commodity  Futures 
Trading  Conunission  ("Commission"  or 
•*CFrC)  is  proposing  to  adopt 
regulations  concerning  certain  "hybrid" 
instruments  that  combine  characteristics 
of  commodity  options  contracts  with 
debt  or  depository  interests.  The 
development  of  hybrid  instruments  with 
commodity-related  components  has 
raised  questions  concerning  the  status  of 
such  instruments  under  the  Commodity 
Exchange  Act  ("CEA"  or  "Act")  and 
Commission  regulations.  The  proposed 
rules  would  establish  an  exemption  hom 
CFTC  regulations  under  the  CEA  for 
hybrid  instruments  with  limited 
commodity  option  components,  based 
upon  the  hmited  nature  of  the  option 
component  and  deference  to  other 
existing  regulatory  standards  applicable 
to  the  noncommodity  component  of  such 
Instruments.  In  addition,  the  proposed 
rules  would  establish  a  notice 
requirement  for  hybrid  instruments 
qualifying  for  the  proposed  exemption. 
The  Commission  is  also  publishing,  in  a 
companion  release,  a  statutory 
interpretation  that  is  intended  to  clarify 
the  status  of  certain  other  categories  of 
hybrid  instruments. 

OATC  Comments  must  be  submitted  on 
or  before  February  27, 1989. 
AOONKSS:  Comments  should  be 
submitted  to  the  Office  of  Secretariat 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581. 
MM  RiRTNEll  INfOWMATTOW  CONTACT: 
Robert  Rosenfeid.  Attorney.  Division  of 
Trading  and  Mariiets.  telephone  (202) 
2S4-8855.  David  Merrill  Senior 
Assistant  General  Counsel  telephone 
(202)  2S4-9e8a  or  Eugene  Moriarty. 
Director.  Research  Section.  Division  of 
Economic  Analysis,  telephone  (202)  2S4- 
6000.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581. 

Paperwork  Reduction  Burden:  The 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  ten  minutes  per  response, 
incliK^ng  the  time  for  reviewing 
instructions,  secutihing  existing  data 
resources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


revie«ving  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Joseph  G.  Salazar,  CFTC  Clearance 
Officer.  2033  K  Street  NW..  Washington. 
DC  20561:  and  to  Gary  Waxman.  O^ice 
of  Management  and  Budget  Room  3228. 
NEOB.  Washington.  DC  20603. 

LBackgfound 

The  Commodity  Exchange  Act  7 
U.S.C.  1  et  acq.,  vests  the  Commission 
with  jurisdiction  over,  among  other 
things,  "accounts,  agreements  (including 
any  transaction  which  is  of  the 
character  of.  or  is  commonly  known  to 
the  trade  as,  an  'option'  *  *  *.)"  7  U.S.C 
2.  Section  4c  of  the  Act  generally 
permits  the  trading  of  commodity 
options  only  subject  to  regulations 
issued  by  the  Commission  and  grants 
the  Commission  the  authority  to  permit 
the  offer  and  sale  of  community  options 
without  the  requirement  of  exchange 
trading  under  such  terms  and  conditions 
as  the  Commission  may  prescribe.  7 
U.S.C  6c(b).  6c(c).»  CFTC  regulations.  17 
CFR 1  et  seq.,  require  that  with 
narrowly  defined  exceptions,  all 
transactions  in  commodity  options  be 
executed  on  or  subject  to  the  rules  of 
contract  markets  (exchanges) 
designated  by  the  CFTC  Currently. 
Commission  regulations  permit  two 
categories  of  conunodity  options  to  be 
traded  other  than  on  designated  contract 
markets:  Dealer  options  and  trade 
options.'  In  addition,  the  Conunission 
has  authority  to  exempt  particular 
option  transactions  from  certain  aspects 
of  its  rules  by  rule  or  order  *  and  to 


■  Section  4c(n  of  th*  Act  provldM.  however,  that 
the  Act  ihail  not  be  deemed  to  govern  or  apply  "^ 
any  tranaaction  in  an  option  on  foreign  currency 
traded  on  a  national  lecuhtiea  exchange."  7  U.SlC 
ec(f)  (emphaaia  added). 

'  Dealer  opHona  are  opttona  granted  by  a  peraoa 
who  waa  in  the  buaineaa  of  granting  optiona  on  a 
pliyaical  commodity  and  in  the  buaineaa  of  buying, 
aelling.  producing  or  otherwiae  uaing  Uiat 
coounodity  a*  of  May  1. 1978  and  who  aalisfiea 
certain  net  worth  and  other  requirement*  of 
Coramiaaion  nilea.  7  U.&C  Oc<dN1):  17  CFR  32.U 
(isas).  Trwla  opUoM  are  opttoaa  (other  than  optkma 
on  dooeatic  a^icultiiral  coauaoditiea  enumerated 
In  Section  2(aMlKA)  of  the  Act)  offered  by  a  peraon 
who  "haa  a  reaaonable  baaia  to  believe  that  the 
option  la  offered  to  a  producer,  proceaaor  or 
commercial  uaer  of.  or  a  merchant  handling,  tha 
commodity  underlying  the  option,  or  llie  producta  or 
by-producta  thereof,  and  thai  auch  producer, 
proceaaor.  commercial  uaer  or  merchant  i*  offered 
or  enter*  Into  the  commodity  option  tranaactioa 
aolely  for  purpoae*  related  to  it*  bu*ineaa  aa  auch." 
Rule  32.4(a).  17  CFR  32.4(a)  (1908). 

*  Commiation  Rule  32.4(b)  (tate*  thai  the 
Commtaaion  "may.  by  order,  upon  written  requeat 
or  upon  Ita  own  motion,  exempt  any  *     *  peraon. 
either  unconditionally  or  on  a  temporary  or  other 
oooditioaal  baaia."  except  aa  to  option*  on 
•nunieralad  agricultural  comowditie*.  from  the 


authorize  the  domestic  offer  and  sale  of 
options  executed  on  a  foreign 
exchange.* 

The  recent  development  of  hybrid 
instruments  that  couple  elements  of 
futures  or  commodity  option  contracts 
with  debt  or  depository  obligations  or 
other  interests  that  are  not  otherwise 
subject  to  regulation  under  the  Act 
reflects  commercial  interest  in  offering 
to  the  public  instruments  that  are 
indexed  to  the  price  of  a  commodity 
through  transactions  that  take  place         ' 
other  than  on  designated  contract 
markets.  Such  instruments  may  entail 
certain  of  the  risks  of  commodity  futures 
or  option  transactions  but  would  be 
offered  and  sold  over-the-counter  or  on 
securities  exchanges.  Thus,  they  would 
not  be  subject  to  certain  protections, 
«vhich  specifically  address  commodity- 
related  risks,  afforded  participants  in 
transactions  effected  on  or  pursuant  to 
the  rule  of  CFTC-designated  exchange 
martlets. 

In  issuing  the  Advance  Notice  of 
Proposed  Rulemaking  (Regulation  of 
Hybrid  and  Related  Instruments) 
("Advance  Notice").  52  FR 47022 
(December  11, 1987).  the  Commission 
recognized  that  the  proliferation  of 
hybrid  instruments  incorporating  futures 
or  commodity  option  elements  in 
innovative  formats  has  caused 
uncertainty  as  to  the  regulatory  status  of 
such  Instruments.  The  Commission 
believes  that  these  marketplace 
developments  and  concomitant 
imcertainly  concerning  their  regidatory 
implications  must  be  carefully 
addressed  to  ensure  that  existing 
regulatory  structure  do  not 
unnecessarily  retard  growth  and 
innovation  or  fail  to  provide  protections 
responsive  to  market  developments.  The 
Commission  has  therefore  instituted  this 
rulemaking  as  a  means  of  assuring  that 
hybrid  instruments  with  an  option 
component  are  addressed  in  a  manner 
that  is  consistent  with  the  CEA  and 
applicable  regulations  while  permitting, 
to  the  extent  possible,  growth  and 
innovation  in  rapidly  developing 
markets. 

Under  this  proposal,  hybrid 
instnunents  that  have  limited  option 
components,  that  are  subject  to  an 


general  ban  on  off-exchange  optiona  "If  It  finda.  hi 
Ita  dlacreiioa  that  it  would  not  be  contrary  to  the 
public  intereal  to  grant  auch  exemplioa"  17  CFR 
32.4(b)  (1988). 

*  Commiaaion  Rule  Sa3(a).  17  CFR  30J<a)  (1988). 
Ihirauant  to  Rula  30J(a).  the  Commiaaion  ha* 
authorized  certain  option  contract*  traded  on  the 
Singapore  Iniamaiional  Monetary  Exchange,  tha 
Sydney  Future*  Exchanga.  and  tha  Montreal 
Exchange  to  be  offered  and  aoid  to  peraon*  located 
in  the  United  Stataa  (S3  FR  28888^  28832  and  2884a 
reapectively.  (|uly  28i  1988)). 
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alternative  regulatory  framework,  and 
that  satisfy  certain  additional 
requirements,  may  be  offered  and  sold 
pursuant  to  the  alternate  regulatory 
scheme.  Under  this  approach,  the 
regulatory  agency  responsible  for  over- 
si^t  of  the  commodity-independent 
component  of  a  hybrid  instrument  would 
exercise  regulatory  responsibility  for  the 
entire  instrument. 

In  order  to  assiu^  that  the  agencies 
responsible  for  monitoring  sudi 
instruments  are  sensitive  to  the 
commodity-related  risks  which  may  not 
otherwise  be  common  to  the  instruments 
that  they  regulate,  the  CFTC  has 
consulted  with  the  federal  regulatory 
authorities  responsible  for  oversight  of 
securities  and  banking  transactions  and 
expects  to  continue  to  work  with  such 
agencies.  In  these  discussions,  the 
Commission  has  noted,  among  other 
things:  the  importance  of  adequate 
disclosure  to  the  public  of  risks  of 
hybrid  instruments  which  may  differ 
from  typical  investment  risks; 
enforcement  problems  that  may  be 
associated  with  fraudulent  sales  of 
commodity-related  interests;*  and  the 
risks  to  issuers  and  the  pubHc  posed  by 
substantial  commodity  price 
movements.  As  a  result  of  these  efforts, 
the  agencies  with  regulatory 
responsibility  for  issuers  of  commodity- 
related  hybrid  instruments  affected  by 
this  proposal  have  indicated  that  they 
will  review  their  regulations  and 
consider  the  adequacy  of  the  protections 
afforded  in  such  areas  as  risk 
disclosures,  sales  practices,  and 
financial  soundness  of  the  transactions.* 


*  Fraudulent  and  other  unlawful  practice* 
historically  have  affected  the  lale  of  commodity 
optiona.  Such  practices  were  among  the  factor* 
leading  to  ihe  enactment  of  the  Commodity 
Exchange  Act  of  1936  (Pub.  L  No.  74-675.  |  5, 49 
Stat.  1494  (1936)1  which,  among  other  thinga, 
prohibited  options  trading  in  agricultural 
commodities  then  regulated  under  the  Grain  Future* 
Trading  Act  of  1922.  Fraudulent  activities  in  non- 
agricultural  commodities,  most  notably  in  the  late 
1960's  and  early  to  mid-1970' s.  reaalted  in  the 
Commission*  ban  of  all  option*  trading  in  187S  43 
FR  161S3  (April  17. 1978)  [see  43  FR  at  16161  for  a 
summary  of  the  Commission's  enforcement 
difficullie*  in  regulating  commodity  option 
tran*actiona).  The  Commission's  options  ban  was 
codified  by  Congrea*  in  tlie  Futures  Trading  Act  of 
1978,  92  Stat.  867.  and  optiona  trading  subsequent 
thereto  has  been  permitted  only  under  carefully 
controlled  conditions.  Domestic  exchange-traded 
commodity  option  transactions  are  governed  by 
Part  33  of  the  Commission's  regulations.  See.  e^..  46 
FR  54500  (November  3. 1961)  for  a  discussion  of  the 
Commission's  domestic  exchange-traded  optiona 
regulations. 

*  The  Commission  haa  received  correspondence 
from  the  staffs  of  the  Secnirities  and  Exchange 
Commission  ( "SEC').  t)ie  Board  of  Governor*  of  the 
Federal  Reserve  Board,  and  the  Office  of  the 
Comptroller  of  tlie  Currency  reviewing  their 
respective  regulatory  framework*  a*  applicatite  la 
^hese  areae  and  recognizing  their  oversight 
reaponsltiHiiie*  with  respect  to  hybrid  inatntnMMa. 


The  Commission  intends  to  cooperate 
fully  with  other  federal  and  state 
authorities  in  their  overaight  of  affected 
transactions. 

The  current  proposal  also  reflects  the 
Commission's  experience  in  reviewing 
proposed  offerings  of  hybrid  instruments 
on  a  case-by-case  basis.  Specifically,  the 
Commission  staffs  Task  Force  on  Off- 
Exchange  Instruments  has  addressed  a 
number  of  proposed  offerings  of 
instruments  through  a  series  of 
published  "no-action"  letters,  employing 
certain  of  the  standards  set  forth  in  die 
Advance  Notice.  For  example,  the  staff 
has  granted  no-action  relief  with  respect 
to  proposed  offerings  of  foreign 
currency-linked  debt  instruments,  where 
the  instnmient's  principal  amoimt  was 
indexed  to  a  foreign  cturency  on  no 
more  than  a  one-to-one  basis,  the 
instrument  bore  an  above-market  rate  of 
interest  and  other  speciHed  conditions 
were  satisfied.  Subsequently,  the 
Commission  established  a  notice 
procedure  whereby  issuers  of  foreign 
currency-linked  instruments  may 
establish  eligibility  for  no-action  relief 
without  securing  speciHc  prior 
Commission  approval  if  they  can 
confirm  that  the  proposed  offering 
complies  with  the  conditions  to  no- 
action  relief  set  forth  in  such  letters.* 

No-action  relief  has  been  issued  with 
respect  to  other  hybrid  instruments, 
including  debentures  bearing  fixed 
annual  interest  in  excess  of  35%  of  the 
estimated  annual  yield  at  the  time  of 
issuance  for  a  comparable  pure  debt 
instrument  and  also  providing  for 
additional  payments,  capped  at  a  ffxed 
amoimt.  related  to  any  increase  in  the 
price  of  natural  gas  over  an  established 
base  price;*  and  to  certiHcates  of 


See  Letlet  from  Richard  G.  Kelchum.  Director. 
Division<^f  Market  Regulation  SEC  and  Linda  C 
Quinn.  Director.  Division  of  Corporation  Finance. 
SEC  to  Marshall  E  Hanbury.  and  Paula  A.  Tosini. 
Co-Chairmen.  Task  Force  on  Off-Exchange 
instruments.  CFTC  dated  November  ia  198&  Letter 
from  Michael  BradTield.  General  Counsel.  Board  of 
Governors  of  the  Federal  Reserve  System  to  Robert 
J.  Mackay.  Chief  of  Staff.  CFTC  dated  November  21. 
1968:  Letter  from  |.  Michael  Shepherd.  Senior 
Deputy  Comptroller.  Corporate  and  Ecoiramic 
Programs.  OfTice  of  the  Comptroller  of  the  Currency, 
to  Robert  Mackay,  Chief  of  Staff,  CFTC  dated 
December  14, 1988. 

'  CFTC  Adviaory  No.  39-88.  June  23. 1988 
(Interpretative  Letter  No.  88-ia  |une  2a  1968.  2 
Comm.  Fut.  L  Rep.  (CCH)  124.262):  CFTC  Adviaoiy 
No.  45-88.  July  19. 1988  (Interpretative  Letter  No.  88- 
11.  )uly  13. 1968. 2  Comm.  Fut.  L  Rep.  (CCH) 
124.284):  and  CFTC  Advisory  Na  48-88.  July  28, 
1968  (Interpretative  Letter  No  8S-12.  )uly  22. 1968,  2 
Comm.  Fut.  L  Rep  (CCH)  124.2SS). 

*  Commission  Adviaory  No.  63-88.  September  21. 
1988  (Interpretative  Letter  dated  September  S 1988. 
2  Comm.  Fut.  L  Rep.  (CCH)  124.320^ 


deposit  subject  to  insurance  by  the 
Federal  Deposit  Insurance  Corporatitjn 
("FDIC")  with  interest  payable  a( 
maturity  indexed,  in  part  to  the  spot 
price  of  gold  and  bearing  a  ffxed  rate  of 
interest  equal  to  at  least  35%  of  the 
estimated  annual  yield  at  the  time  of 
issuance  for  a  comparable  instrument.* 

Finally,  this  proposal  reflects  the 
Commission's  careful  review  and 
analysis  of  comments  received  in 
response  to  the  Advance  Notice. 

n.  History  of  the  Rulemaking 

A.  The  Advance  Notice 

On  December  8. 1987,  the  Commission 
approved  for  publication  in  the  Federal 
Register  an  Advance  Notice  of  Proposed 
Rulemaking  concerning  the  regulation  of 
hybrid  and  related  instruments.'"  The 
Advance  Notice  set  forth  a  framework 
designed  to  provide  simplified 
regulatory  treatment  on  a  prospective 
basis  for  certain  categories  of 
commodity-related  hybrid  instnunents. 
This  proposed  framework  addressed: 

(1)  8  category  of  Hybrid  instrumenta  with 
de  minimis  futures  or  option  characteristics, 
as  to  which  a  jurisdictional  exclusion  was 
proposed:  " 

(2)  a  class  of  hybrid  instruments 
characterized  as  predomiitantly  debt 
obligations.  l)ank  deposits,  or  other 
transactions  that  possess  only  incidental 
commodity  option  elements,  and  that  are 
subject  to  adequate  regulation  by  another 
regulatory  authority,  as  to  whidi  a  regulatory 
exemption,  upon  conditions,  was 
proposed:  '* 

(3)  certain  conunert:ial  transactions  that 
would  constitute  forward  contracts  "  but  for 


*  Commission  Advisory  No.  66-88,  September  28. 
1988  (Interpretative  Letter  dated  September  23. 198S 
2  Comm.  Fut.  L  Rep.  (CO!)  124.321).  In  addition,  by 
letters  dated  September  30  and  November  2. 1988, 
the  Task  Force  on  Off-Exchange  Instrument* 
determined  that  it  would  not  recoounend  t)ie 
initiation  of  enforcement  action  under  Section  4c  of 
the  Act.  7  US.C  6c  (1982).  based  upon  the  iaauance 
of  notes  in  two  separate  offerings  which  provided, 
among  other  things,  for  a  noo-cwmodity  relaled 
return  equal  to  at  least  35%  of  tbt  catiaalad  anoaal 
yield  at  the  time  of  issuance  for  a  caaparal>le  pore 
debt  or  depository  instrument  and  a  coaoiodity- 
related  return  baaed  upon  changea  in  the  price  of 
specified  metals. 

■■>  52  FR  47022  (December  11. 1987).  The  Advance 
Notice  provided  for  a  comment  period  of  60  dajw. 
This  period  was  subsequently  extended  for  an 
additional  60  days  and  expired  on  April  11. 198S  S3 
FR  2510  (lanuary  28. 1968). 

■  ■  Such  inalnanents  are  aiiiliiiaaad  in  the 
statutory  inleipretation  ael  fortii  in  the 
Commission'*  companion  fmimk  Ragialar  releaae 
of  thi*  date. 

'*  Certain  hybrid  iaatnunenls  with  option 
components  an  addreaaad  m  thia  relaa*f. 

>>  Section  2(aN1)(A)  of  dM  Ad.  7  US.C  2. 
excludes  froaa  tha  Cammimlam'%  (vrtadiciion  ~aay 
sale  of  any  caah  ooaaodily  lor  dieferied  shipownt 
or  dehvery." 
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the  lack  of  delivery  as  the  normal 
culmination  of  the  transaction,  as  to  which  a 
generic  no-action  position  was  proposed:  '* 

(4)  commodity  options  proposed  to  be 
offered  by  a  pnvate  grantor  either  separately 
or  in  conjunction  with  debt  obligations  in  a 
public  offering  registered  with  the  SEC  but 
which  would  thereafter  be  traded  exclusively 
on  a  designated  commodity  exchange,  which 
would  be  fully  subject  lo  the  Act  and  CFTC 
regulations:  '*  and 

(5)  instruments  not  specifically  addretaed 
by  the  proposed  regulatory  framework,  as  to 
which  case-by-case  review  would  be 
provided.'* 

B.  Summary  of  Comments  on  the 
Advance  Notice 

1.  In  General 

The  Commission  received  56  comment 
letters  on  the  proposal:  five  from 
domestic  contract  markets;  thirteen  from 
banking  institutions:  four  from  federal 
and  state  regulatory  agencies:  seven 
from  Industry  or  professional 
associations:  nine  from  oil  companies 
and  companies  trading  oil  and 
petroleum  products:  eight  from  law  firms 
and  individuals  lawyers;  one  from  a 
stockholder-owned  government- 
chartered  corporation;  one  from  a 
commodity  trading  advisor  and 
commodity  pool  operator  one  from  a 
floor  trading  and  market-maker 
partnership;  five  from  broker-dealer/ 
futures  commission  merchants  and 
investment  banks:  one  from  a  financial 
broker  active  in  brokering  swaps;  and 
one  from  a  trading  company  active  in 
the  commodities  markets.  A  substantial 
proportion  of  the  comments  received  in 
response  to  the  Advance  Notice 
addressed  the  scope  of  the  Act's 
forward  contract  exclusion,  a  subject 
beyond  the  scope  of  this  release. 
However,  the  jurisdictional  exclusion 
proposed  in  the  Advance  Notice,  which 
is  addressed  in  the  interpretive 
statement  issued  contemporaneously 
herewith,  and  the  proposed  regulatory 
exemption  also  received  extensive 
comment 

A  wide  range  of  commenters 
addressing  the  proposed  jurisdictional 
exclusion  and  regulatory  exemption 
commended  the  Commission  for 
endeavoring  to  clarify  the  law 
applicable  to  off-exchange  commodity- 
reUited  instruments.  The  commenters 


**  Tha  CommiMtan  inland*  to  sddrsM  the  isaara 
raised  in  the  Advance  Notice  oonoamlng  the  scope 
of  tha  forward  contract  juriadictiooal  exciiiakM  by 
saiwrale  rsliiii  at  ■  tatar  data. 

**  For  axaaple.  oq  August  ZS.  ISSS.  the 
rnaiwlaaton  JiiUnstad  tha  AMEX  Cooiiiodltias 
CotporatkM  aa  a  oonlract  auriMt  In  gotd  tMiUhia 
wanaala.  Sm  MamorandiMi  of  the  DtWaion  of 
Tradinc  a«d  Matkatt  dated  Aafaal  1ft  188S. 

■*Caae-by-caaa  review  la  addraaod  la  SactkM  IV. 
infra. 


expressed  widely  divergent  views, 
however,  as  to  the  appropriate 
regulatory  treatment  of  such 
instnmients.  A  number  of  commenters 
asserted  that  the  Commission's  principal 
function  is  to  regulate  exchange-traded 
futures  and  options  and  criticized  the 
Advance  Notice  as  an  expansive 
assertion  of  jurisdiction  that  could 
impede  legitimate  off-exchange 
commercial  transactions.  These  and 
other  commenters  contended  that  the 
off-exchange  markets  addressed  by  the 
Commission's  proposal  have  not  been 
marked  by  fraud,  manipulation  or  other 
abuses  and  that  CFTC  regulation  of  such 
markets  is  therefore  unwarranted. 
Further,  a  number  of  banks  and 
investment  firms  contended  that  the 
regulatory  framework  proposed  by  the 
Commission  could  have  significant 
anticompetitive  effects  upon  domestic 
capital  maricets. 

Conversely,  other  commenters, 
including  the  five  futures  exchanges  that 
commented  on  the  Advance  Notice, 
stressed  the  Act's  express  mandate  that 
futiires  transactions  be  conducted 
exclusively  on  approved  exchange 
markets  and  urged  the  Commission  to 
proceed  cautiously  in  order  to  avoid 
abandoning  its  statutory  jurisdiction  and 
diluting  the  customer  and  market 
protections  established  by  Congress  in 
the  CEA.  Several  exchange  commenters 
cited  the  historical  experience  of 
customer  fr^ud  and  financial  failures  in 
unregulated  markets  and  stressed  the 
potentially  adverse  effects  of 
unregulated  off-exchange  markets  upon 
regulated  exchange  markets. 

Commenters  also  extensively 
addressed  the  degree  to  which 
regulatory  frameworks  other  than  the 
CEA  and  Commission  regulations  are 
applicable  to  hybrid  instruments  and 
should  be  viewed  as  exclusive  of 
Commission  jurisdiction.  A  consortium 
of  banks,  for  example,  argued  that 
Congress  did  not  intend  to  accord  the 
CFTC  jurisdiction  over  banking 
activities  permissible  under  the  federal 
banking  laws,  reasoning  that  a 
comprehensive  regulatory  framework 
already  exists  for  the  regulation  of  such 
conduct  A  contrary  view,  however,  was 
expressed  by  commenters  who 
contended  that  Congress  did  not  intend 
to  permit  potentially  divergent 
regulatory  frameworks  to  supplant  the 
CEA's  single,  comprehensive  regulatory 
framework  for  futures  and  options 
transactions.  A  number  of  commenters 
urged  the  Commission  to  consult  with 
other  federal  regulators  on  the 
appropriate  regulation  of  hybrid 
financial  products. 


2.  Proposed  jurisdictional  Exclusion  for 
Hybrid  Instruments  With  De  Minimis 
Futures  or  Option  Characteristics 

Commenters  disagreed  as  to  the 
benefits  of  the  jurisdictional  exclusion 
for  hybrid  instruments  with  de  minimis 
futures  or  option  characteristics 
proposed  in  the  Advance  Notice.  Among 
those  commenters  who  specifically 
addressed  the  de  minimis  jurisdictional 
exclusion,  certain  contract  markets  and 
an  insurance  industry  trade  group 
voiced  specific  support  for  the  general 
concept  of  an  exclusion.  Ten 
commenters  opposed  the  creation  of  a 
particularized  list  of  excluded 
instruments,  primarily  on  the  ground 
that  any  specific  itemization  of  excluded 
instruments  could  cause  uncertainty  as 
to  whether  instruments  not  specifically 
enumerated  remained  subject  to 
Commission  regulation.  Several  of  these 
conmienters  asserted  that  the 
instruments  specifically  addressed  in 
the  proposed  jurisdictional  exclusion, 
such  as  certain  annuities,  pensions, 
adjustable  rate  mortgages,  employment 
agreements  and  lease  contracts,'^ 
generally  have  not  been  viewed  as 
fiutures  or  commodity  option  contracts 
and  that  their  exclusion  by  rulemaking 
is  therefore  unnecessary. '  *  Other 
commenters  noted  that  any  express 
listing  would  require  continual  updating 
and  that  each  new  product  would  have 
to  be  referred  to  the  Commission  for  a 
determination.  However,  a  niunber  of 
commenters,  including  an  insurance 
industry  trade  association,  savings 
institutions  and  swap  dealers,  requested 
that  products  specific  to  their  industries 
be  expressly  excluded  from  Commission 
regulation.** 

Three  futures  exchanges  supported 
the  proposed  requirement  that  an 
excluded  instrument  include  an 
imderlying  contractual  obligation  that 
serves  an  independent  commercial 
purpose  and  that  the  transaction  be 
entered  into  other  than  for  speculative, 
hedging  or  investment  purposes.  Several 
other  commenters  opposed  such  a 
requirement  however,  on  the  ground 
that  the  proposed  restriction  is  imclear 
and  overbroad  in  that  the  Commission's 


"  Soe  52  PR  at  47022.  at  47024. 

"The  Advance  Notice  proposal  was  prompted  in 
part,  however,  by  inquiries  received  by  the 
CommUakm's  staff  concerning  the  status  of 
Instniment*  such  a*  those  proposed  for  exclusion. 

'*  For  example,  an  insurance  industry  trade 
aaaociation  stated  tliat  all  insurance  and  annuity 
products  should  \x  excluded  because  any  indexing 
feature*  of  such  product*  are  subordinate  and 
inextricably  linked  to  another  non-transferable 
financial  interest,  the  indexed  component  of  such 
products  cannot  be  separately  traded,  and  such 
prtxlucts  do  not  raise  consumer  protection  or 
market  integrity  concerns. 
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jurisdiction  does  not  reach  all 
commodity-related  transactions  entered 
into  for  speculative,  hedging  or 
investment  purposes. 

3.  Proposed  Regulatoi^  Exemption  for 
"Otherwise-Regulated "  Hybrid 
Instruments  With  Incidential  Option 
Components 

The  Advance  Notice  proposed  a  safe 
harbor  exemptive  procedure  for  hybrid 
instruments  which  contain  only 
incidental  commodity  option 
components  and  are  subject  to  an 
adequate  alternative  regualtory 
framework.  Several  commenters 
addressed  the  appropriateness  of  the 
safe  harbor  approach  proposed  by  the 
Commission.  Two  commenters 
supported  the  use  of  a  safe  harbor. 
Several  futures  exchanges  opposed  the 
proposed  safe  harbor  approach, 
contending,  for  example,  that  such  an 
exemption  would  fragment  the 
regulatory  responsibility  for  policing 
futures-related  transactions  and 
compromise  the  Act's  regulatory 
integrity.  Some  commenters  stated  that 
Commission  deference  to  multiple 
analogous  regulatory  frameworks  may 
conflict  with  Congressional  intent  and 
promote  a  complex,  multitiered 
regulatory  environment  which  would 
encourage  business  to  shop  for  the  least 
restrictive  regulatory  system  or  to 
operate  in  the  regulatory  gaps.  By 
contrast,  other  commenters  stated  that 
instruments  covered  by  the  safe  harbor 
exemption  are  beyond  the  Commission's 
jurisdiction  and  that  the  criteria  for 
exemption  are  too  restrictive, 
contending  that  only  a  few  products 
could  meet  such  criteria  and  that 
adoption  of  the  safe  harbor  would 
adversely  affect  the  capital  formation 
process  and  inhibit  the  development  of 
new  products.  Comments  addressed  to 
specific  proposed  conditions  to  the 
exemption  are  discussed  below. 
Incidential  Commodity  Option 
Characteristics.  The  Advance  Notice 
proposed  several  standards  to  identify 
hybrid  instruments  possessing 
"incidental"  commodity  option 
components:  Minimum  term  to  maturity 
of  three  years;  minimum  annual  yield 
independent  of  the  commodity-related 
component  of  the  transaction  equal  to  at 
least  35%  of  the  estimated  annual  yield 
at  the  time  of  issuance  for  comparable 
pure  debt  or  depository  instrument 
issued  by  the  same  issuer;  a  maximum 
average  potential  commodity-related 
return  of  20%  on  an  annualized  basis; 
and  use  of  the  conmiodity  component  of 
the  hybrid  instrument  in  a  principal  line 
of  business  of  the  issuer. 

Minimum  Term.  Commenters  who 
addressed  the  proposed  term  to  maturity 


requirement  generally  agreed  that  a 
three-year  minimum  term  was 
unnecessarily  restrictive  and  expressed 
concern  that  hybrid  instruments 
satisfying  the  requirement  would  not  be 
readily  marketable.  Some  commenters 
noted  that  the  markets  for  bank 
deposits,  for  example,  are 
predominantly  for  instruments  with 
shorter  than  three-year  terms.  Others 
added  that  corporations  have  business 
needs  for  short-term  financing  and  that 
a  minimum  three-year  term  would 
diminish  flexibihty  in  product 
development.  One  commenter  expressed 
the  opinion  that  even  a  minimum  term  of 
eighteen  months  would  mean  that 
affected  hybrid  instruments  could  not  be 
hedged  effectively  with  currently  traded 
futures  contracts.  Another  commenter 
stated  that  a  six-month  term  to  maturify 
would  be  su^icient  to  preclude  abuse  of 
the  regulatory  exemption  by  speculators. 

Minimum  Commodity-Independent 
Yield.  Five  commenters  (a  futures 
exchange,  two  law  firms  and  two 
investment  banking  firms]  addressed  the 
proposed  minimum  commodity- 
independent  yield. 

Several  of  these  commenters  agreed 
that  such  a  requirement  was  not 
inappropriate  but  disagreed  as  to  where 
the  standard  should  be  drawn, 
suggesting  figures  both  higher  and  lower 
than  the  proposed  35%  requirement.  One 
commenter  stated  that  the  proposed  35% 
requirement  is  reasonable  provided  that 
there  is  no  maximimi  commodify-based 
return.  Others  recommended  that  to 
facilitate  compliance,  the  minimtmi  yield 
should  be  based  on  the  best  rate 
available  in  any  maiicet  (foreign  or 
domestic)  for  a  similar  loan  or  debt 
instrument  of  the  same  term.  These 
commenters  added  that  any  regulation 
promulgated  with  respect  to  yield 
should  specify  the  manner  in  which 
jrield  is  to  be  calculated  and  address  the 
effect  on  such  calculation  of  an  initial 
fee  charged  to  the  piuxhaser  of  a  hybrid 
instrument  One  commenter  expressed 
the  view  that  the  imposition  of  a 
minimum  non-conunodify  yield  is  overly 
restrictive  and  unworkable  as  in  many 
instances  it  may  be  impossible  to 
identify  a  comparable  instrument. 

Maximum  Commodity-Based  Return. 
With  respect  to  the  proposed  maximum 
20%  annualized  commodity-based 
return,  several  FCM/broker-dealer  and 
investment  firm  commenters  argued  that 
such  a  restriction  would  unduly  inhibit 
product  development^.One  such 
commenter  argued  that  a  20%  ceiling  on 
a  hybrid  instrument's  commodity-based 
return  ignores  yield  volatility  differences 
among  commodities,  that  to  impose  a 
commodity-based  yield  restriction  may 


render  such  instruments  virtually 
unmarketable,  and  that  in  determining 
the  predominant  character  of  a  hybrid 
instrument,  the  Commission  should 
focus  solely  upon  the  instrument's  non- 
commodity  yield.  A  futures  exchange 
supported  the  use  of  a  quantitative 
standard  to  determine  whether  the 
option  component  of  a  hybrid 
instrument  is  incidental  but  objected 
that  the  Commission's  proposed 
standard  actually  permitted  "non- 
predominant"  option  components  as 
well  as  incidental  option  components. 
This  commenter  urged  that  the 
maximum  commodify-based  return  be 
determined  based  upon  an  interest-rate 
sensitive  measure,  such  as  twice  the 
average  return  on  the  most  recent  five- 
year  Treasury  note  auction. 

Line  of  Business.  Commenters  who 
addressed  the  proposed  line  of  business 
requirement  generally  opposed  such  a 
requirement  contending,  variously,  that: 
(1)  The  requirement  would  unduly 
restrict  the  universe  of  potential  users 
by  preventing  many  financial 
institutions  from  qualifying  for  the 
exemption;  (2)  the  requirement  would 
not  promote  customer  protection;  (3)  a 
hedging  requirement  in  lieu  of  the 
requirement  would  protect  customers 
and  not  restrain  c:apital  formation:  (4) 
SEC  regulations  provide  adequate 
customer  protections  and  thus  negate 
the  need  for  the  requirement;  (5)  the 
requirement  is  irrelevant  to  the 
predominance  test  and  (6)  the 
requirement  cannot  be  applied  to 
inflation-indexed  notes.  One  commenter 
added  that  if  such  a  requirement  were 
adopted,  it  should  be  limited  to  a 
condition  that  the  commodify  interest  be 
incidental  to  some  aspect  of  the  hybrid 
issuer's  business. 

Performance  Criteria.  The  Advance 
Notice  requested  comment  on  two 
performance  standards — minimum  $100 
million  net  worth  and  cover — intended 
to  address  the  abilify  of  the  issuer  of  an 
exempted  hybrid  instrument  to  satisfy 
the  commodify-related  obligations 
created  by  such  instruments.  The 
Commission  invited  commenters  to 
address  not  only  the  appropriateness  of 
such  performance  criteria  but  also 
whether  an  appropriate  investment 
grade  rating  by  a  nationally-recognized 
bond  rating  service  or  compliance  with 
requirements  imposed  by  another 
federal  regulatory  framework  would  be 
acceptable  substitutes. 

Net  Worth.  A  contract  market  and  a 
commodity  trading  advisor  expressed 
support  for  a  net  worth  requirement.  The 
contract  market  contended  that  a 
minimum  net  worth  requirement  was  an 
essential  precaution  to  ensure  that 
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issuers  would  be  able  to  perform  their 
obligations.  The  commodity  trading 
advisor  stated  that  although  a  minimum 
net  worth  standard  is  appropriate,  an 
investment  grade  rating  by  a  leading 
bond  rating  service  should  be 
considered  to  be  an  acceptable 
alternative.  Seven  commenters  objected 
to  the  net  worth  requirement. 
Essentially,  such  commenters  contended 
that  a  net  worth  requirement  would  be 
unduly  restrictive  and  would  not 
necessarily  reflect  an  investment  grade 
rating  by  a  national  debt  rating  agency 
or  other  indicia  of  creditworthiness. 
Several  commenters  contended  that  a 
net  worth  requirement  would  impose,  in 
effect,  a  merit  review  procedure  on  debt 
securities,  which  traditionally  have  not 
been  subject  to  such  review  under  the 
federal  securities  laws.*"  Some 
commenters  claimed  that  such  "merit- 
based"  review  would  inhibit  capital 
formation.  The  SEC  several  broker- 
dealers  and  an  investment  bank  noted 
that  because  a  company's  financial 
status  may  be  analyzed  by  reference  to 
a  combination  of  factors  and  financial 
benchmarks,  the  use  of  one  static 
standard  such  as  net  worth  could  be 
overly  restrictive  and  potentially  not 
reflective  of  the  economic  status  of  an 
issuer. 

The  common  alternative  advanced  by 
commenters  who  specifically  objected  to 
the  net  worth  requirement  was 
disclosure  of  data  which  would  enable 
Investors  to  make  an  independent 
evaluation  of  the  offering.  Such 
commenters  principally  advocated 
reliance  upon  the  disclosure 
requirements  of  the  federal  securities 
laws  to  provide  investors  with  the 
information  necessary  to  analyze  the 
issuer's  creditworthiness. 

Several  commenters,  including  a 
commodity  trading  advisor,  a  futures 
industry  trade  association  and  an 
insurance  industry  trade  association, 
favored  reliance  upon  an  investment 


"  Cowyritow  b«ti»— ■  iIm  renuUlory 
framcworh  fiopami  im  IIm  Advsnca  Nolm  and 
"tnertt  rtvicw"  would  >pp«w  to  ba  nisplacad.  Merit 
ngulaiion  typically  refen  to  Mat*  Uw  provisioni 
empowerins  lh«  administralon  of  atale  aecunliet 
law*  (lo-caltad  "Blue  Sky"  laws)  to  deny  lecuntiea 
regislratiofl  under  «4tch  Male  lawi  baaed  upon  the 
adminiilralor'i  qualitative  aiaetament  of  the 
propoaed  tranaaction'i  "faimeaa  "  See.  eg.  aection 
30e  of  the  Unifonn  Securiliet  Act  (the  model  Blue 
Sly  itatutel  purauant  to  which  registration  may  be 
denied  based  upon,  among  other  rvasona.  a 
determination  thai  (he  oriering  would  operate  as  a 
fraud  upon  purchasers  or  would  provide 
unreasonable  or  excessive  promoters'  diacounls. 
commissHms  or  other  compensation.  See  alto 
section  25140  of  the  California  Corporation  Code, 
whirh  allows  the  Commissioner  of  Ckirporalions  to 
deny  regislralion  if  the  propoaed  plan  of  bnsinese 
and  IsaaaiMX  of  securities  is  not  "fair,  juat  and 
•suitable"  or  if  the  appltcani  is  not  believed  lo 
transact  its  business  fairly  and  honestly. 


grade  rating  by  a  leading  bond  rating 
service  in  place  of  a  net  worth 
requirement.  However,  a  futures 
exchange  contended  that  an  investment 
grade  rating  by  a  leading  bond  rating 
service  would  be  an  inadequate 
substitute  for  the  net  worth  requirement. 

Finally,  a  law  firm  suggested  that 
issuers  that  qualify  for  listing  on  the 
New  York  Stock  ^change  or  Anterican 
Stock  Exchange  should  be  deemed 
eligible  for  the  exemption  and  that  the 
test  should  be  applied  only  at  the  time  of 
issuance.*'  In  comparisoa  a  futures 
exchange  contended  that  the 
Commission  should  monitor  for 
continued  compliance  with  the  net 
worth  requirement  by  requiring  filing  of 
year-end  financial  statements  and 
should  require  an  issuer  to  notify  the 
Commission  of  any  material  changes  in 
financial  condition. 

Cover.  Eight  commenters  specifically 
addressed  the  cover  requirement.  Two 
commenters  (a  futures  exchange  and  a 
bank)  agreed  that  a  cover  requirement 
was  a  reasonable  and  necessary 
precaution  to  insure  that  issuers  are 
able  to  perform  their  obligations.  Six 
commenters,  however,  opposed  the 
imposition  of  a  cover  requirement 
essentially  for  the  reasons  cited  in 
opposition  to  the  proposed  net  worth 
requirement.*'  Essentially,  commenters 
who  objected  to  a  cover  requirement 
preferred  that  the  Commission  rely  upon 
the  disclosure  requirements  of  federal 
securities  laws  to  provide  investors  with 
information  sufficient  to  enable  them  to 
assess  the  risks  of  hybrid  transactions. 

Four  commenters  made  specific 
recommendations  concerning  the  nature 
of  any  cover  requirement  to  be  adopted 
by  the  Commission.  One  such 
commenter.  a  futures  exchange,  stated 
that  the  issuer  should  obtain  cover 
either  through  physical  inventory  or  in 
the  exchange  futures  or  option  markets. 
Three  commenters  suggested  that  if  a 
cover  requirement  were  adopted,  the 
Commission  should  expand  the  scope  of 
permissible  cover  to  include  all 
commercially  reasonable  methods,  such 
as  letters  of  credit,  hedging  contracts. 


*■  The  law  nna  noted  that  the  original  listing 
requirement  for  the  New  York  Slodt  Exchange  is  at 
least  Sis  million  of  net  tangible  assets  and  that  of 
the  American  Stock  Exchange  is  S4  million  of  net 
worih  [ciUng  New  York  Slock  Exchange  Listed 
Company  Manual  Section  102.01  and  American 
Slock  Exchange  Company  Guide.  Section  im(a)). 

"  The  SEC  also  contended  that  the  cover 
requirement  was  unrelated  lo  the  economic 
structure  of  moat  hybrid  instruments,  which 
typically  involve  cash  setlletnenl  as  oppoaed  to 
physical  delivery  of  (he  commodity.  However.  Ihe 
proposed  caver  requirement  was  designed  lo 
provide  assurance  of  the  issuer's  ability  lo  satisfy 
obligationa  relaled  to  commodity  price  movements 
for  which  cover  would  be  meaningful  without 
regard  to  Itie  form  of  settlement  of  the  inslrumenl. 


insurance,  or  transactions  with 
affiliates.**  One  commenter  stated  that 
the  Commission  should  not  limit  the 
concept  of  cover  to  the  generic 
commodity  that  is  the  subject  of  the 
commodity  component  of  the  hybrid 
instrument.  A  bank  noted  that  if  a  three- 
year  minimum  term  is  required,  covering 
hybrid-related  commodity  exposure  will 
be  difficult  for  many  commodities,  as  it 
may  not  be  possible  to  eliminate 
commodity  price  risks  through  the 
purchase  of  options  or  futures  contracts. 

"Otherwise-Regulated"  Transactions. 
In  issuing  the  Advance  Notice,  the 
Commission  noted  that  a  principal 
rationale  for  the  proposed  exemption 
was  to  reheve  issuers  of  hybrid 
instruments  that  are  adequately 
regulated  by  another  regulatory 
authority  bom  duplicative  regulatory 
requirements.  The  Commission  therefore 
requested  comment  upon  what 
altenative  regulatory  frameworks  should 
be  considered  sufficient  to  establish  that 
a  transaction  is  "otherwise-regulated." 
As  noted  previously,  a  number  of 
commenters  expressed  the  general  view 
that  instruments  subject  to  regulation 
under  the  federal  banking  or  securities 
laws  should  not  be  subject  to  regulation 
under  the  CEA  and  Commission 
regulations  and  that  the  CFTC  lacked 
authority  to  regulate  such  instruments. 
Some  commenters  argued  that  the 
Commission's  suggestion  that  the 
alternate  regulatory  framework  should 
be  "analogous  to  that  provided  by  the 
Commission  was  unduly  restrictive  and 
that,  apart  from  registration 
requirements  under  the  Securities  Act  of 
1933.  substantially  equivalent  treatment 
to  that  provided  by  the  CEA  and 
Commission  regulations  is  unlikely  to  be 
applicable. 

Marketing  of  the  Hybrid  Instrument. 
Four  commenters  addressed  the 
Commission's  proposals  to  condition 
the  Commission's  proposals  to  condition 
the  availability  of  exemptive  treatment 
upon  the  issuer's  representation  that  the 
hybrid  instrument  will  not  be  marked  to 
the  public  as  having  the  beneficial 
characteristics  of  futures  contracts  or 
commodity  options.  A  futures  exchange 
expressed  approval  of  the  proposed 
marketing  restriction.  Other  commenters 
stated  that  it  should  be  permissible  for 
insurers,  underwriters,  and  sales  agents 
to  discuss  the  hybrid  instrument's 


"  Fur  purposes  of  the  Commission's  net  capital 
rule,  letters  of  credit,  insurance  and  transactions 
with  affiliates  are  nol  specifically  enumerated  as 
acceptable  cover.  See  17  CFK  1.17(j)|ll  (1988). 
Allhoufth  upon  request.  Ihe  Commission  m.iy 
recognize  nonenumpraled  transactions  as  cover,  the 
Commission  has.  cooststenl  with  federal  securities 
regulations,  been  guuled  by  the  concept  of  liquidity 
contained  in  Ihe  net  capital  rule  generally 
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indexing  features  so  long  as  no 
misrepresentation  is  made  as  to  the 
character  or  regulatory  status  of  the 
instrument.  In  addition,  some 
commenters  expressed  the  view  that 
such  discussions  with  customers  may  be 
mandatory  under  the  disclosure 
requirements  of  the  banking  or 
securities  laws  or  necessary  under 
common  law  fraud  principles.  One 
commenter  suggested  that  the  marketing 
restriction  should  be  subject  to  the 
disclosure  requirements  otherwise 
applicable  to  the  issuer  and  to  the 
issuer's  determination  as  to  what  is 
required  for  full  and  fair  disclosure. 

Minimum  Unit  Price.  The  Commission 
also  proposed  in  the  Advance  Notice  to 
condition  exemptive  treatment  upon  the 
issuer's  representation  that  the  minimimi 
unit  price  of  the  o^ering  would  be 
$20,000.  A  futures  exchange  supported 
the  requirement,  believing  that  it  would 
enhance  the  likelihood  that  potential 
offerees  will  be  financially  secure  and 
sophisticated.  A  commodity  trading 
advisor/commodity  pool  operator 
contended  that  the  minimum  should  be 
higher  if  the  objective  is  customer 
protection.  However,  the  eight 
commenters  addressing  this  condition 
who  opposed  the  minimum  unit  price 
requirement  generally  expressed 
concern  that  such  a  requirement  would 
have  a  detrimental  effect  on  marketing, 
trading,  liquidity  and  customer 
participation  in  the  hybrid  instrument 
markets.  Several  conunenters  pointed 
out  that  a  large  number  of  hybrid 
instruments  will  be  subject  to  the 
securities  laws,  including  the  suitability 
requirements  imposed  on  broker- 
dealers,  requirements  which  they 
contended  provide  a  better  safeguard  as 
to  the  ability  of  an  investor  to  bear  the 
risk  of  investment  than  the  proposed 
minimum  unit  size.  A  private  law  firm 
opposed  the  minimum  unit  price 
requirement  on  the  ground  that  it  had  no 
relevance  to  the  "predominance"  inquiry 
or  to  an  "otherwise-regulated" 
condition. 

Required  Disclosure.  One  futures 
exchange  supported  the  proposed 
requirement  that  issuers  of  exempt 
instruments  disclose  their  exempt  status 
and  recommended  that  the  Commission 
expand  the  requirement  to  include 
written  disclosure  of  the  risks  inherent 
in  the  option  component  of  the  hybrid 
instrument  in  accordance  with  existing 
disclosure  requirements  for  exchange- 
traded  options.  Other  commenters 
argued  for  expansion  of  the  disclosure 
requirement  to  include  a  statement  that 
the  Commission  has  not  reviewed  or 
passed  upon  the  merits  of  the  offering 
and  that  a  purchaser  would  not  have 


remedies  available  under  the 
commodities  laws.  One  commenter 
proposed  that  the  Commission  prohibit 
any  statements  indicating  that  the 
Commission  is  regulating  the  instrument 
rather  than  require  disclosure  of  its 
exempt  status. 

Special  Calls.  The  Advance  Notice 
proposal  also  included  a  requirement 
that  issuers  of  exempt  hybrid 
instruments  agree  to  submit  to  special 
calls  for  information  to  demonstrate 
compliance  with  the  conditions  to 
exempt  status.  Three  commenters 
addressed  the  special  calls  requirement. 
A  futures  exchange  and  a  law  firm 
supported  the  proposal  as  a  method  to 
enable  the  Commission  to  monitor 
compliance  with  the  conditions  for 
exemption  but  suggested  that  this 
condition  not  require  the  retroactive 
compilation  of  data  or  subject  the  issuer 
to  surprise  inspections.  In  contrast,  a 
broker-dealer  opposed  such  a  procedure 
as  unnecessary. 

Exemption  Procedure.  The  exemption 
proposed  in  the  Advance  Notice  would 
have  been  made  available  based  upon  a 
self-executing  filing  by  proposed  issuers 
containing  representations  establishing 
compliance  with  the  conditions  of 
exempt  status.  Two  commenters  argued 
that  advance  notice  to  the  Commission 
would  be  inappropriate  because  the 
proposed  offering  typically  will  not  be 
priced  nor  an  interest  rate  be  selected 
until  immediately  before  the  ofiering  is 
made.  A  broker-dealer  opposed  the 
filing  procedure,  contending  that  it 
would  only  unnecessarily  complicate 
ofierings.  A  law  firm  expressed  support 
for  a  filing  procedure  as  a  satisfactory 
means  of  claiming  the  benefits  of  any 
rule.  Two  other  commenters  suggested 
that,  in  making  such  filings,  issuers 
should  be  able  to  rely  conclusively  on 
an  opinion  from  an  investment  banking 
firm  that  the  requirements  for  exemption 
have  been  satisfied. 

Three  futures  exchanges  opposed  the 
proposed  self-executing  nature  of  the 
exemption,  contending  that  a  review 
period  is  essential  to  permit  the 
Commission  to  verify  whether  the 
exemption  eligibility  criteria  are  met 
These  commenters  contended  that  it 
would  be  unfair  to  permit  hybrid 
instruments  to  be  exempted  from 
Commission  regulation  automatically 
upon  the  filing  of  a  notice  of  eligibility 
when  exchange  proposals  for  new 
contracts  undergo  extensive 
Commission  review  and  suggested  that 
the  Commission  publish  filings  for 
exemption  in  the  Federal  Register  and 
seek  public  comment  on  such  filings. 

Hybrids  Offered  by  Governmental 
and  Quasi-Governmental  Entities. 


Commenters  were  divided  in  their  views 
as  to  the  proposed  comity  exemption  for 
hybrid  instruments  issued  or  offered  by 
federal  or  state  authorities,  quasi- 
governmental  authorities,  and  certain 
international  agencies.  Two 
commenters,  one  of  which  was  a  quasi- 
govemmenial  agency,  expressed 
approval  of  the  proposed  exemption. 
lliese  commenters  suggested  that  the 
Commission  should  establish  a  safe 
harbor  to  exempt  those  obligations 
enumerated  as  municipal  and 
governmental  securities  under  the 
Securities  Exchange  Act  of  1934.** 
Those  commenters  opposing  the 
exemption  expressed  concern  as  to  the 
potentially  unfair  competitive  advantage 
that  would  accrue  under  the  proposed 
exemption  to  hybrid  instruments  issued 
or  offered  by  governmental  or  quasi - 
governmental  entities.  These 
commenters  contended  that  the 
Commission  should  not  abdicate  its 
oversight  fimctions  with  respect  to 
hybrid  instruments  offered  by  state  or 
quasi-governmental  entities,  particularly 
as  some  of  these  entities  may  compete 
with  private  sector  issuers. 

m.  The  Proposed  Reguladons 

A.  In  General 

The  proposed  rules  would  establish 
an  exemptive  framework,  largely  based 
upon  deference  to  existing  regulatory 
standards  affecting  the  noncommodity 
component  of  such  instruments,  for 
hybrid  instruments  with  limited  option 
components.  The  Commission  believes 
that  the  proposed  rules,  if  adopted,  will 
complement  and  expand  "no-action" 
relief  accorded  heretofore  in  the  context 
of  the  Commission  staffs  review  of 
proposed  offerings.  The  proposed  rules 
will  permit  additional  innovative  uses  of 
commodity-indexing  subject  to  limited 
conditions  designed  to  afford  assurance 
of  the  financial  soundness  of  such 
transactions  and  appropriate  regulatory 
oversight  thereof. 

As  discussed  previously,  this  proposal 
is  predicated  upon  the  applicability  of 
other  federal  regulatory  frameworks  to 
affected  instruments  and  upon 
recognition  by  the  relevant  federal 
regulators  that  the  special  risks  and 
distinctive  characteristics  of 
commondity-related  hybrid  transactions 
can  be  addressed  under  their  respective 
regulatory  frameworks.  This  proposal 
also  accords  with  the  views  of  nimierous 
commenters  on  the  Advance  Notice  who 
advocated  that  the  Commission  defer  to 
other  regulatory  fi^meworks  applicable 


**  Securities  Exdiange  Act  of  1S34  sectioa 
3(a)(42).  15  U.S.C  TScfaNti)  (Supp.  1988). 
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to  such  instruments  and  who  cautioned 
against  adoption  by  (he  Commission  of 
restrictive  exemptive  criteria  that  could 
impede  capital  formation.  This  proposal 
further  reflects  the  Coounission's 
continuing  endeavor  to  coordinate  and 
harmonise  its  regulatory  framework 
with  the  regulatory  frameworks  of  other 
federal  regulators  in  a  manner 
consistent  with  Congressional  intent 
and  the  public  interest** 

The  Commission  is  proposing 
exemptive  criteria  that  principally 
depend  upon  the  regulated  or  exempt 
status  of  the  hybrid  instrument  under 
(he  federal  securities  and  banking  laws 
and  upon  the  satisfaction  of  one  of  five 
alternate  performance  criteria,  which 
include  investment  grade  rating, 
minimum  net  worth,  cover,  and  in  the 
case  of  bank  issues,  FDIC  insurance  or 
investment  grade  ratings  for  outstanding 
debt  instnmients  of  the  same  bank.  The 
Commission  believes  that  these 
alternate  criteria  provide  some  comfort 
as  to  the  financial  soundness  of  affected 
hybrid  transaction,  while  affording 
hybrid  issuers  substantial  flexiblity.  The 
Commission  therefore  believes  that  this 
proposal  strikes  a  reasonable  balance 
between  the  legitimate  in(eres(8  of 
marke(  participants  in  employing 
commodity-related  interests  in 
conjunction  with  capital  formation  and 
commercial  activities  and  the  policy 
concerns  reflected  in  the  CEA. 

B.  Synopsis  of  the  Pmposed  Regulations 

Definitions.  Section  34.1  of  the 
proposed  rules  sets  forth  definitions  of 
the  terms  "commodity,"  "hybrid 
instrument,"  "commodity-dependent 
payment,"  "commodity-independent 
payment."  and  other  terms  used  in  the 
proposed  rules.  Proposed  |  34.1(a) 
would  deHne  "commodity"  to  include  all 
commodities  within  the  meaning  of 
section  2(a)(lKA]  of  the  CEA.  The 
statutory  definition  of  "commodity" 
includes  not  only  speciHcally 
enumerated  agricultural  commodities 
but  also  "also  other  goods  and  articles, 
except  onions  *  *  *  and  all  services, 
rights,  and  interests  in  which  contracts 
for  future  delivery  are  presently  or  in  the 
future  dealt  in."  7  U.S.C  2. 
Consequently,  references  in  the 
proposed  rules  to  commodHy-bidexing 
woiild  encompass  indexing  to  intangible 
"services,  rights,  and  interests"  as  well 
as  to  phjrsical  commodities. 


■*  Sm,  «#.  CmwIiiIib  RagaUiiaM  11.17. 17  CFR 
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The  proposed  definition  of  "hybrid 
instrument"  set  forth  in  i  34.1(b)  is 
drafted  to  include  debt  or  depository 
instruments  ••  having  a  commodity 
component  that  is  not  severable  from 
the  instrument  as  ■  whole.  The 
definition  is  designed  to  make  clear  that 
"hybrid  instruments"  are  interests  that 
combine  non-severable  option  or 
futures-like  interests  with  other 
interests.**  This  means,  for  example, 
that  if  detachable  commodity  interest  is 
offered  in  conjunction  with  a  debt 
instrument  or  if  the  maturity  of  the 
commodity  interest  exceeds  that  of  the 
debt  instrument,  the  unit  comprising  the 
commodity  and  debt  interests  would  not 
consititute  a  "hybrid  instrument"  under 
the  proposed  rules,  and  the  commodity 
interest  would  be  fully  subject  to  the 
requirements  of  the  Act  and 
Commission  regulations.  Tliis  defmition 
accords  with  the  treatment  proposed  in 
the  Advance  Notice  for  option 
instruments  directly  on  a  commodity 
offered  by  a  private  grantor,  separately 
or  in  conjunction  with  debt  obligations, 
in  a  public  offering  registered  with  the 
SEC  but  that  would  in  either  case 
thereafter  be  traded  exclusively  on  a 
designated  futures  exchange.** 

Proposed  S  34.1(c)  defines 
"commodity-independent  payment"  as 
"any  payment  pursuant  to  a  hybrid 
instrument  that  does  not  result  from 
indexing  to,  or  calculation  by  reference 
to,  the  price  of  a  commodity."  Proposed 
I  34.1(d)  defmes  "commodity-dependent 
payment"  as  the  converse  of 
"commodity-independent  payment." 
that  is.  as  any  payment  pursuant  to  a 
hybrid  instrument  "resulting  from 
indexing  ta  or  calculation  by  reference 
to,  the  price  of  a  commodity." 
Consequently,  a  hybrid's  conunodity 
component  would  include  that  portion  of 
the  principal  or  interest,  or  both,  of  a 
debt  or  depository  instrument  that  is 
indexed  to  the  price  of  a  commodity. 
Thus,  this  defmition  confirms  that  an 
indexing  mechanism  need  not  be 
confined  to  any  particular  component  of 
a  hybrid  instrument,  thereby  permitting 
flexibility  in  the  design  of  sudi 
instrument's  provided  that  the 
commodity  component  is  not  severable 
from  the  Instrument  as  a  whole. 
Proposed  |  34.1(e)  defines  "commodity 
option  based  payment"  to  include  any 
commodity-dependent  payment  in 
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which  the  commodity  indexing  results  in 
the  indexing  of  payments  for  commodity 
price  changes  either  above  or  below  (he 
indexing  reference  price  bu(  no(  bo(h. 
Proposed  S  34.1(f)  defmes  "implied 
option  premium"  as  the  issue  price  of  a 
hybrid  instrument  with  commodiiy 
op(ion  componen(s  less  (he  present 
discounted  value  of  the  instrument's 
commodity-independent  payments.** 
The  applicable  discount  rate  is  the 
annual  yield  at  the  time  of  issuance  for  a 
comparable  non-hybrid  debt  or 
depository  instrument  of  a  similar  term 
issued  by  the  same  or  a  comparable 
issuer. 

Proposed  Regulatory  Exemption  for 
Certain  Hybrid  Instruments  with 
Commodity  Option  Components.  The 
Commission  is  proposing  an  exemption 
from  regulation  for  a  class  of  hybrid 
instruments  with  limited  option 
commodity  components.  The  proposed 
exemption,  which  would  appear  at 
S  34.2(a),  would  apply  to  hybrid 
instruments  for  which  an  appropriate 
degree  of  federal  oversight  exists  and 
would  be  conditioned  upon  compliance 
wi(h  one  of  a  number  of  alternative 
performance  criteria  designed  to  provide 
assurance  of  the  financial  integrity  of 
such  transactions. 

Under  proposed  9  34.2(a).  eligible  debt 
securities  would  be  limited  to  securities 
registered  in  accordance  with  the 
Securities  Act  of  1933  ( '1933  Act")  or 
qualifying  for  specified  exemptions  from 
registration.  Eligible  exempt  debt 
securities  would  include:  Debt  securities 
issued  in  private  offerings  pursuant  to 
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SEC  Regulation  506. 17  CFR  Part  506 
(1988);  exempt  debt  securities  under 
section  3(a)(2)  of  the  1933  Act  that  are 
issued  or  guaranteed  by  the  United 
States,  the  District  of  Columbia,  any 
state  of  the  United  States,  or  any 
political  subdivision  or  public 
instrumentality  thereof,  or  by  any  bank 
that  is  a  member  of  the  FDIC; 
commercial  paper  exempt  from 
registration  under  section  3(a)(3)  of  the 
1933  Act;  and  insurance  policies  and 
annuity  contracts  subject  to  state 
regulation  and  exempt  from  registration 
under  section  3(a)(8)  of  the  1933  Act. 
The  Commission's  intention  is  to  make 
the  exemption  available  with  respiect  to: 
(1)  Hybrid  debt  securities  that  are  issued 
in  connection  with  registered  offerings 
and  thus  are  subject  to  the  full  range  of 
1933  Act  protections;  (2)  hybrid  debt 
instruments  that  are  issued  pursuant  to 
exemptions  from  the  1933  Act  that 
provide  other  indicia  of  soundness,  sudi 
as  the  exemption  for  government  issues; 
or  (3)  transactions  as  to  which  such 
protections  generally  should  be 
unnecessary,  such  as  sales  of 
commotaal  paper.***  Time  deposits 
offered  by  an  FDIC-member  bank  would 
also  constitute  eligible  instruments 
under  |  34.2(a)(1)  due  to  the 
applicability  of  federal  regulation  to  the 
offering  bank. 

Under  propoaed  {  34.2(a)(2),  the 
commodity  component  of  exempted 
instruments  woiild  be  subject  to  a 
maximum  implied  option  premium  of 
40%  of  the  issue  price  of  the  instmments. 
As  previously  noted,  the  term  "impUed 
option  premium"  would  be  defined  in 
proposed  {  34.1(f)  as  the  issue  price  of 
the  instrument  less  the  present,  or 
discounted,  value  of  the  instrument's 
commodity-independent  payments.*' 
Under  this  standard,  those  instruments 
which  have  implied  cq>tion  premiums 
greater  than  40%  of  the  instrument's 
total  price  at  issuance  would  be 
ineligible  for  exemption  under  tha 
proposed  regulations.*' 
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The  Commission  also  proposes  to 
condition  the  availability  of  exemptive 
relief  under  proposed  S  34.2(a)  to 
transactions  which  satisfy  one  of  five 
alternate  "performance  criteria" 
designed  to  provide  further  assurance  of 
the  ability  of  the  offeror  of  the  hybrid 
instrument  to  satisfy  its  obligations 
under  the  instrument  As  set  forth  in 
proposed  9  34.2(a)(3),  these  criteria 
would  streamline  the  performance 
criteria  set  forth  in  the  Advance  Notice 
by  making  minimum  net  worth  and 
cover  requirements  alternative  rather 
than  cumulative  requirements  and  by 
providing  additional  means  of  satisfying 
the  performance  condition.  Thus,  under 
proposed  §  34.2(a)(3),  the  issuer  or 
instrument  must  comply  with  one  of  the 
following  requirements:  (i)  The 
instrument  has  been  rated  in  one  of  the 
three  highest  categories  by  at  least  two 
nationally  recognized  investment  rating 
organizations;  (ii)  the  issuer  maintains  at 
least  $100  million  in  net  worth;  (iii)  the 
issuer  maintains  cover  equal  to  the 
amount  of  its  commitments  to  deliver,  to 
take  delivery  of,  or  to  pay  the  cash  value 
of,  the  commodity  (or  a  diange  in  the 
price  of  the  commodity  that  is  the 
subject  of  the  commodity  component  of 
the  instrument);  **  or  in  the  case  of  a 
bank  issuer  (iv)  Other  outstanding  debt 
instruments  offered  by  the  same  bank 
have  been  rated  in  one  of  the  three 
highest  categories  by  at  least  two 
nationally  recognized  investment  rating 
organizations:  or  (v)  the  instrument  is 
subject  to  FDIC  insurance 

The  S  34.2  exemption  would  be 
conditioned  upon  compliance  with  a 
prohibition  against  marketing  of  the 
instrument  as  a  futures  contract  or  a 
commodity  option  or,  except  to  the 
extent  necessary  to  describe  the 
functioning  of  the  instnmient  or  to 
comply  with  applicable  disclosure 
requirements,  as  having  the 
characteristics  of  futures  contracts  or 
commodity  options.  This  restriction 
would  prevent  marketing 
representations  that  would  be 
inconsistent  wim  what  the  Commission 
believes  to  be  ^  diaracter  of  sodi 
instruments  and  with  the  proposed 
regulatory  treatment  of  such 
instmments.  Such  representatitms  could 
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potentially  mislead  purchasers  as  to  the 
essential  nature  of  the  instruments,  their 
legal  status  and  the  form  of  regulatory 
supervision  to  which  they  are  subject 

The  exception  for  disclosures  that  are 
ptuely  descriptive  in  nature  and 
necessary  to  disclose  fairly  the 
operation  of  the  instrument  or  that  are 
required  by  federal  securities  laws  or 
other  disclosure  requirements  makes 
express  what  the  Commission  believed 
to  be  implicit  in  the  marketing 
restriction  proposed  in  the  Advance 
Notice.  However,  a  number  of 
commenters  expressed  concern  that  the 
proposed  prohibition  upon  marketing  of 
hybrid  instruments  as  having  the 
beneficial  characteristics  of  futures  or 
commodity  options  contracts  could 
result  in  issuers  failing  to  provide  a  full 
description  of  the  operation  of  the 
instrument  or  to  make  required 
disclosures.  Therefore,  the  Commission 
has  sought  to  make  clear  in  proposed 
S  34.2(a)(4)  that  objective  descriptive 
data  necessary  to  full  disclosure  are  not 
prohibited.  The  Commission  believes 
that  proposed  i  34.2(8)(4)  balances  the 
need  to  prevent  misleading 
characterizations  of  the  nature  of 
exempted  instruments  winth  the  objective 
of  assuring  meaningful  disclosure  of  the 
actual  operation  and  risks  of  such 
instruments. 

Proposed  (  34.2(a)(5)  would  preclude 
settlement  of  an  exempted  hybrid 
instrument  by  means  of  a  delivery 
instrument  such  as  an  exchange- 
approved  warehouse  receipt  or  shipping 
certiflcate.  that  is  specified  in  the  rules 
of  a  designated  contract  market  This 
provision  would  preclude  only 
settlement  in  delivery  tnstnnnents 
specifically  defined  as  such  in  exchange 
rules.  It  would  not  preclude  settlement 
in  the  form  of  a  commodity  that  is  of 
deliverable  grade  or  quality  under 
exchange  n^bs.  Thus,  for  example,  an 
exempted  instrument  may  be  settled  in 
the  commodity  meeting  the  debveiy 
standards  of  an  exdiange  futmes 
contract  for  that  commodity  but  may  not 
be  settled  in  an  exchange-approved 
warehouse  receipt  for  ^t  (XMnmodity. 
The  Commissiaa  believes  that  this 
requirement  tvill  not  interfere  with  the  . 
ability  of  issuers  to  eteot  physical 
delivery  alternatives  to  cash  settlement 
but  will  protect  against  interference 
with  deliverable  stippUes  for  settlement 
of  designated  futures  or  option  contracts 
aad  potential  ooagestiaB  and  price 
manipulation  in  Bach  markets. 

Proposed  i  34.2(b)  states  that  the 
Commission  aay.  apoa  arritten  petition, 
grant  such  fiutliu  exemptHyns  win 
respect  to  hybrid  instruments  as  it 
detennines  are  not  contrary  to&a 
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public  interest.  This  provision  reflects 
the  Commission's  existing  authority 
under  Section  4c(b)  of  the  Act.  7  U.S.C 
6c(b),  to  prescribe  by  rule,  regulation  or 
order  the  terms  and  conditions  pursuant 
to  which  commodity  option  transactions 
may  occur.  As  drafted,  proposed 
S  34.2(b)  is  broader  than  current  Rule 
32.4(b),  which  provides  that  the 
Conunission  may  by  order  exempt  any 
person  from  any  provision  of  Part  32 
except  55  32.2,  3^8  and  32.9.'*  if  it  finds 
such  exemption  not  contrary  to  the 
public  interest.  Proposed  5  34.2(b) 
potentially  would  permit  case-by-case 
exemptive  relief  from  all  Commission 
regulations  applicable  to  option 
transactions.  The  Commission  believes 
that  the  broader  exemptive  relief 
contemplated  in  proposed  5  34.2(b)  is 
appropriate  in  the  context  of  hybrid 
transactions  which,  in  contrast  to  the 
non-hybrid  interests  addressed  by  Rule 
32.4(b).  contain  option  elements  in 
combination  with  a  debt  or  depository 
interest  not  otherwise  subject  to 
Commission  regulation. 

Proposed  Notice  Requirement  for 
Exempted  Option  Hybrids.  The 
Commission  is  also  proposing  a  notice 
requirement,  applicable  to  offerings  of 
exempted  option  hybrid  instruments 
where  the  price  used  for  determining  the 
settlement  of  such  instruments' 
commodity  component  is  based  on 
prices  reported  on  a  designated  contract 
market.  In  these  limited  circumstances, 
proposed  5  34.3  would  require  the  issuer 
to  provide  the  Commission  with  written 
notice,  within  five  business  days  of  the 
effective  date  of  the  offering,  of:  (i)  The 
name,  address,  and  telephone  number  of 
the  issuer  and  of  a  designated  contact 
person  for  such  issuer  (li)  the  maturity 
date  and  authorized  or  anticipated  size 
of  the  offering:  and  (iii)  a  copy  of  the 
prospectus,  offering  document  or  other 
written  description  of  the  instrument 
provided  to  actual  or  prospective 
purchasers  thereof.  This  notice 
procedure  would  facilitate  the 
Commission's  market  surveillance 
efforts  by  providing  information 
relevant  to  available  cash  market 
supplies.  This  proposed  notice 
requirement  is  restricted  to  the  very 
limited  situation  in  which  the  exempted 
hybrid  may  directly  impinge  upon 
exchange-traded  markets  because  its 
price  is  based  upon  prices  reported  on  a 
designated  contract  market.  The  notice 
requirement  apphes  only  with  respect  to 
hybrid  instruments  exempted  pursuant 


to  5  34.2  whose  settlement  prices  are 
based  upon  prices  reported  on  a 
designated  contract  market.  The 
Commission  believes  that  this  notice 
procedure  will  assist  it  in  discharging  its 
market  surveillance  responsibilities, 
which  are  critical  to  the  detection  and 
prevention  of  market  manipulations,  and 
«vill  serve  as  an  adjunct  to  the 
Commission's  large  trader  reporting 
system,  which  has  been  praised  as  a 
model  for  effective  market  surveillance. 
This  requirement  would  supplant  the 
notice  of  eligibility  filing  requirement 
and  special  call  procedure  proposed  in 
the  Advance  Notice,  both  of  which  were 
criticized  by  some  commenters  as 
unnecessarily  burdensome. 

IV.  Case-By-Case  Review  of  Other 
furisdictioaal  Issues 

This  proposal  is  intended  to  facilitate 
legitimate  market  developments  in  a 
field  distinguished  by  innovation  and 
rapid  growth.  Nevertheless,  as  the 
Conunission  recognized  in  the  Advance 
Notice,  no  exemptive  bright  lines  can  be 
expected  to  address  all  hybrid 
instruments  which  may  be  appropriate 
for  exemptive  treatment.  Consequently, 
the  Commission  proposes  to  continue  to 
review  on  a  case-by-case  basis,  in 
appropriate  circumstances,  proposed 
o^erings  not  addressed  by  the  proposed 
rules.**  In  this  context,  proposed 
5  34.2(b)  would  expressly  recognize  the 
Commission's  discretion  to  grant 
particularized  exemptions,  as 
warranted,  to  hybrid  instruments  with 
option  components.  Such  particularized 
review  would  permit  the  resolution  of 
issues  that  are  not  susceptible  to 
generalized  treatment,  acconunodate 
product  innovation,  and  permit  more 
limited  relief  in  cases  that  would  not 
qualify  for  a  categorical  exemption. 

V.  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA).  44  U.S.C  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
in  connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperwork  Reduction 
Act.  In  compliance  with  the  PRA  the 
Commission  has  submitted  this  rule  in 
proposed  form  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
Persons  wishing  to  comment  on  the 
information  which  would  be  required  by 
this  proposed  rule  should  contact  Gary 


Waxman.  Office  of  Management  and 
Budget.  Room  3228.  NEOB.  Washington. 
DC  20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
OMB  are  available  from  Joseph  G. 
Salazar,  CFTC  Clearance  Ofncer,  2033  K 
Street,  NW.,  Washington,  DC  20581. 
(202)  254-9735. 

As  previously  noted,  proposed  5  34.3 
imposes  a  filing  requirement  only  with 
respect  to  hybrid  instruments  whose 
settlement  price  is  based  upon  prices 
reported  on  a  designated  contract 
market.  These  filings  will  provide  the 
Commission  with  information 
concerning  transactions  that  may  have  a 
significant  impact  upon  designated 
contract  markets  and  will  facilitate  the 
effective  performance  of  the 
Commission's  surveillance 
responsibilities  under  the  CEA.  The 
Commission  estimates  that  the  one-time 
filing  requirement,  when  applicable  will 
require  no  more  than  ten  minutes  per 
response  to  prepare.  Although  the 
number  of  potential  filers  cannot  be 
determined  prospectively,  based  upon 
the  Commission's  staff  experience  with 
notice  filings  under  recent  hybrid 
instrument  advisories,  it  is  estimated 
that  approximately  thirty  notices  would 
be  filed  in  one  year  pursuant  to 
proposed  Rule  34.3  by  issuers  such  as 
corporations,  government-chartered 
corporations  and  banks. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  Pub.  L  96-534,  94  Slat.  1164,  5 
U.S.C.  601  et  seq.,  requires  each  Federal 
agency  to  consider,  in  the  course  of 
proposing  substantive  rules,  the  effect  of 
those  rules  on  small  entities.  A  small 
entity  is  defined  to  include,  inter  alia,  a 
"small  business"  and  a  "small 
organization,"  5  U.S.C.  601(6).»*  In 
defining  a  "small  business,"  the  RFA 
adopts  the  definition  of  "small  business 
concern"  in  Section  3  of  the  Small 
Business  Act,  5  U.S.C.  601(3).  However, 
an  agency,  after  consultation  with  the 
Office  of  Advocacy  of  the  SBA,  may 
establish  its  own  definition  of  a  "small 
business."  5  U.S.C.  601(3). 

As  a  threshold  matter,  the 
Commission  notes  that  the  proposed 
rules,  if  adopted,  are  not  intended  to 
introduce  any  new  prohibitions  but. 
rather,  to  clarify  existing  law  and  to 
provide  exemptive  relief  from  existing 


**  Rule  3Z.2  preclude*  off-exchange  option 
Iranwctione  on  enuaieratad  agricullaral 
oommodilier  Rule*  324  and  324  relate, 
reepeclively.  lo  unlawful  repreaentalion*  and  fraud 
in  connection  with  conimodity  option  tranftuctioas. 


**  In  addition,  during  the  pendency  of  thi* 
rulemaking,  (he  Commicaion  plana  lo  continue  lo 
addre««  propoaed  offenngi  on  a  caaeby<aie  baiia 
under  the  auapice*  of  Ihe  Task  Force  on  Off- 
Exchange  Inalnunenl*.  See  Section  L  tupra. 


**  "Small  organization."  a*  u*ed  in  Ihe  RFA.i 
mean*  a  "nol-ror-profil  enlerpriae  which  i* 
independenly  owned  and  operated  and  i*  not 
dominant  in  il*  Held.   S  U.SC.  fl01|4|.  The  RFA  doe* 
not  incorporate  Ihe  (ize  itandardt  of  Ihe  Small 
Buiinesa  Adminiitralion  for  small  organization*. 
Agencie*  are  expre**ly  aulhorized  lo  e*lubli*h  their 
own  dennilioiu  of  (mall  organization.  (A/.) 


P^m'--? 
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regulatory  requirements.  The  current 
rulemaking  would  permit  a  broad  class 
of  hybrid  instruments  with  option 
components  to  be  traded  without 
compliance  with  the  pre-existing 
statutory  and  regulatory  requirements 
that  commodity  interests  be  traded  on  or 
subject  to  the  rules  of  a  designated 
exchange  market.  By  providing  objective 
standards  for  exemption  from 
regulation,  the  proposals  will  relieve 
issuers  of  regulatory  constraints  under 
the  CEA  and  Commission  regulations. 
To  the  extent  that  a  new  notification 
procedure  is  established,  that  procedure 
entails  insignificant  cost  and  burden. 
The  Commission  anticipates  that  tfie 
proposed  rules  will  dispel  luicertainty 
concerning  the  appropriate  regulatory 
requirements  for  various  types  of 
commodity-related  hybrid  instruments 
and  thereby  facilitate  rather  than  I 

impede  novel  forms  of  financial  ' 

transactions  while  at  the  same  time 
fulfilling  the  statutory  mandates  of  the 
CEA. 

The  Commission  previously  has 
formulated  its  own  standards  of  what 
constitutes  a  smaU  business  with 
respect  to  the  types  of  entities  regulated 
by  it.  The  Commission  has  determined 
that  contract  markets,*^  futures 
commission  merchants, ••  registered 
commodity  pool  operators"  and  large 
traders*"  should  not  be  considered 
small  entities  for  purposes  of  the  RFA. 
With  respect  to  commodity  trading 
advisors,  floor  brokers  and  introducing 
brokers,  the  Commission  has  stated  that 
it  would  evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  of  8iu:h  entities  should  be 
considered  to  be  small  entities  and.  in 
the  event  of  such  a  finding,  that  it  would 
analyze  the  economic  impact  on  them  of 
the  proposed  rule.*' 

The  Commission  notes  that  the 
notification  procedure  for  the  proposed 
regulatory  exemption  (proposed  5  34.3). 
would  apply  generally  to  any  issuer  of 
hybrid  instruments  with  commodity 
option-dependent  payments  which  are 
referenced  to  a  futures  price  on  a 
designated  contract  market  and  does  not 
specifically  implicate  any  Commission 
registrant,  large  trader  or  contract 
market  in  their  status  as  such.  As  the 
Commission's  prior  determinations  may 
not  address  all  entities  potentially 
affected  by  the  proposed  exemption,  the 
RFA's  definition  of  small  business  may 


be  relevant  Section  3  of  the  Small 
Business  Act  15  U.S.C  632,  essentially 
provides  a  three-part  definition  of 
"small  business  concern":  One  that  is 
independently  owned  and  operated: 
whidi  is  not  dominant  in  its  field;  and 
which  falls  within  the  size  standards 
regarding  dollar  volume  of  business 
and/ or  number  of  employees 
established  by  the  Administrator  of  the 
SmaU  Business  Administration 
("SBA").**  The  current  size  standards  of 
the  SBA  are  set  fortii  in  13  CFR  121.2 
(1988),  which  classifies  businesses  by 
industry  categories  (standard  industrial 
classifications  or  "SIC],  such  as  mining, 
manufacturing,  transportation,  finance, 
insiu-ance  and  real  estate,  and  by 
reference  to  a  maximiun  number  of 
employees  or  annual  receipts.  These  SIC 
standards  are  further  modified  by 
criteria  specifir  to  the  SBA  program 
pursuant  to  wfaidi  a  business  is  seeking 
assistance.*'  As  previously  noted  by  the 
Commission  when  it  proposed  its  own 
definitions  of  small  entities  with  respect 
to  entities  regulated  by  the  Commission, 
SBA  definitions  of  small  businesses  are 
clearly  limited  in  their  usefulness  for 
Commission  purposes.** 

While  ttie  SIC  classifications  would 
be  of  assistanoe  for  a  defined  group  of 
hybrid  instrument  issuers,  the  inability 
to  identify  potential  issuers  lessens 
somewhat  the  usefulness  of  the  SIC 
categories  for  purposes  of  addressing 
the  RFA  impHcations  of  the  proposed 
exemption.  For  example,  although 
certain  "heavy  industries"  appear  to  be 
categorized  as  small  businesses  if  they 
employ  less  than  500  employees.  **  and 
certain  "service"  industries  are  small 
businesses  if  their  annual  revenue  is 
less  than  $3.5  million.*"  other  industry 


^'  *7  FR  18618  (April  30. 1982). 
"'  Id  at  18619. 

♦"  Id  al  18820. 

* '  /(/.  commodity  trading  advisors  and  floor 
brokersl:  48  FR  35249.  35276  (August  3. 1983) 
(inlmducing  broker*). 


**  IS  U.S.C  e32|a)(l)  provides  io  part:  For  the 
purpose*  of  this  chapter,  a  amall-busines*  caacem. 
including  but  not  limited  lo  enterprises  that  are 
engaged  in  the  business  of  production  of  food  and 
Tiber,  ranching  and  raising  of  livestock,  aquaculture. 
and  all  other  fanning  and  agricultural  related 
industries,  shall  be  deemed  lo  be  one  which  is 
independently  owned  and  operated  and  which  is 
not  dominant  in  ils  Held  of  operation:  Provided. 
Thai  notwithstanding  any  other  provision  of  law.  an 
agricultural  enterpnse  shall  be  deemed  to  be  a  small 
busineas  concern  if  il  (including  its  affiliates)  has 
annual  receipt*  not  in  excess  of  $500,000.  In 
addition  to  the  foregoing  criteria  Ihe  Adminislralor. 
in  making  a  detailed  dennilion.  may  use  these 
criteria,  among  others:  Number  of  employees  and 
dollar  volume  of  business'  '  *. 

**  See  13  C311 1Z1.4  (1968)  (small  business  for 
nnancial  programs)  and  13  CFR  121.5  (1988)  (small 
business  for  Government  procurement). 

♦«  See  46  FR  23940  n.3  (April  29. 1981). 

*»  13  CFR  121.2  (1988)  (Table  1-B.  Mining.  D. 
Manufacturing). 

♦•  Id  (Table  1-1.  Services). 


categories,  such  as  finance,  insurance 
and  real  estate,  are  considered  small 
businesses  only  if  their  assets  are  less 
than  $100  million.*' 

Based  upon  the  Commission's 
experience  with  issuers  who  have 
sought  no-action  relief  or  filed  notices 
pursuant  to  published  Commission 
advisories  concerning  hybrid 
instruments,  the  Commission  anticipates 
that  most  issuers  would  not  constitute 
"small  businesses."  **  Of  course,  it  is 
possible  that  firms  defined  as  small 
businesses  under  section  3  of  the  Small 
Business  Act  could  issue  commodity- 
related  hybrid  instruments  and  thus  be 
affected  by  the  proposed  rules.  While 
the  Commission  does  not  believe  that 
such  issuers  will  constitute  a  significant 
portion  of  total  issuers  of  hybrid 
instruments,  the  Commission  believes 
that  even  if  such  were  the  case,  the  rules 
would  not  have  a  significant  economic 
impact. 

The  Commission  notes  that  the 
proposed  roles  would  not  require 
burdensome  legal,  accounting, 
consulting  or  expert  costs.  The 
determination  of  whether  an  offering 
would  qualify  for  the  proposed 
exemption  requires  minimal  analysis  of 
data  that  will  be  self-evident  to  the 
issuer.  In  making  this  determination,  the 
issuer  would  be  permitted  to  rely  upon 
the  underwriter's  good  faith  opinion  as 
to  the  offering's  compliance  with  the 
quantitative  conditions  to  exemptive 
treatment.  In  those  limited  cases  in 
which  the  issuer  must  file  a  notice  with 
the  Commission  [i.e..  when  the 
settlement  price  is  based  upon  prices 
reported  on  a  designated  contract 
market),  the  Commission  notes  that  the 
information  required  to  be  disclosed  in 
the  filing  notice  is  minimal  will  be 
knovni  to  the  issuer,  and  will  not  require 
any  data  compilation  or  analysis. 
Indeed,  for  those  issuers  which  are 
required  to  comply  with  the  registration 
requirements  of  the  Securities  Act  of 
1933,  the  prospectus  requested  by  the 
Commission  will  have  been  generated  in 
the  first  instance  by  the  issuer  in  order 


*'  Id.  (Table  1-H.  Finance.  Insurance  and  Real 
Estate).  For  example,  federally  .charted  banks  and 
savings  institution*  are  amaJI  businesses  if  then- 
assets  are  le**  than  SlOO  Billion. 

«•  All  such  petitioners  for  relief  were  either  maior 
corporations,  govemmenl-chartered  ootporalions  or 
large  Iwnks  and  all  had  assets  approachirqi  or  in 
exce**  of  $100  million.  The  Commtsaion  further 
nules  thai  under  SEC  Rule  157. 17  CFR  230.157. 
issuers  of  securities  are  considered  lo  l>e  small 
enlilies  for  purposes  of  the  RFA  if  their  total  assets 
are  S5  million  or  less  and  the  proposed  offering  does 
not  exceed  SS  million,  liruler  such  cnlena.  all  of  Ihe 
petitioners  who  have  sought  regulatory  relief  or 
filed  under  hybrid  advisory  procedures  wilh  Ihe 
Commission  also  would  not  be  small  entities  under 
SEC  Rule  157 
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to  comply  with  the  mandatory 
disclosure  requirements  of  the  1933  Act. 
The  other  information  requirements,  e.g., 
name  and  address  of  the  issuer  and 
offering  size,  are  de  minimis. 

Accordingly,  the  Chairman,  on  behalf 
of  the  Commission,  certifies  pursuant  to 
section  3(a)  of  the  RFA,  5  U.S.C.  605(b). 
that  the  proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nonetheless,  the  Commission  invites 
comment  from  any  firm  which  believes 
that  these  rules,  as  proposed,  would 
have  a  significant  economic  impact  on 
its  operations. 

List  of  Subfacts  in  17  CFR  Part  S4 

Commodity  futures.  Commodity 
options.  Hybrid  instruments. 

For  the  reasons  set  forth  above,  new 
Part  34  is  proposed  to  be  added  to  Title 
17  of  the  Code  of  Federal  Regulations,  to 
read  as  follows: 

PART  34— REGULATION  OF  HYBRID 
INSTRUMENTS 

Sec 

34.1  Definitions. 

34.2  Option  Hybrid  exemption. 

34J    Option  Hybrid  notice  requirement 
Aiidtority:  7  U.S.C  2. 8c  and  12a. 

S34.1    DaflnWofw. 

(a)  Commodity.  Commodity  means  a 
commodity  within  the  meaning  of 
section  2(a)(1)(A)  of  the  Commodity 
Exchange  Act. 

(b)  Hybrid  Instrument.  Hybrid 
instrument  means  a  debt  or  depository 
instrument  with  a  conunodity-dependent 
payment  that  is  not  severable  therefrom. 

(c)  Commodity-Independent  Payment. 
Commodity-independent  payment 
means  any  payment  pursuant  to  a 
hybrid  instrument  that  does  not  result 
from  indexing  to,  or  calculation  by 
reference  to,  the  price  of  a  commodity. 

(d)  Commodity-Dependent  Payment. 
Commodity-dependent  payment  means 
any  payment  pursuant  to  a  hybrid 
instrument  resulting  from  indexing  to,  or 
calculation  by  reference  to.  the  price  of 
a  commodity. 

(e)  Commodity  Option  Based 
Payment.  Commodity  option  based 
payment  means  any  commodity- 
dependent  payment  in  which  the 
commodity  price  indexing  or  referencing 
results  in  the  indexing  of  payments  for 
commodity  prices  either  above  or  below 
the  indexing  reference  price  but  not 
both. 

(f)  Implied  Option  Premium.  Implied 
option  premium  means  the  issue  price  of 


a  hybrid  instrument  with  commodity 
based  option  payments  less  the  present, 
or  discounted,  value  of  the  commodity- 
independent  payments.  The  discount 
rate  to  be  used  in  determining  the 
present  value  is  the  annual  yield  at  the 
time  of  issuance  for  a  comparable  non- 
hybrid  debt  or  depository  instrument  of 
a  similar  term  issued  by  the  same  or  a 
comparable  issuer. 

{  34.2    Option  hytKM  exemption. 

(a)  A  hybrid  instrument  whose  only 
commodity-dependent  payments  are 
commodity  option  based  payments  is 
exempt  from  regulation  under  the 
Commodity  Exchange  Act,  except  as 
provided  in  {  34.3  of  this  part,  if: 

(1)  The  instrument  is: 

(i)  A  security  within  the  meaning  of 
section  2(1)  of  the  Securities  Act  of  1933 
which  is  registered  in  accordance  with 
section  5  of  the  Securities  Act  of  1933; 

(ii)  An  exempt  security  under  sections 
3(a)(3)  or  3(a)(8)  of  the  Securities  Act  of 
1933: 

(iii)  An  exempt  security  under  section 
3(a)(2)  of  the  Securities  Act  of  1933  that 
is  issued  or  guaranteed  by  the  United 
States,  any  territory  of  the  United 
States,  the  District  of  Columbia  or  any 
state  of  the  United  States,  or  any 
political  subdivision  or  public 
instrumentality  thereof; 

(iv)  An  exempt  security  under  section 
3(a)(2)  of  the  Securities  Act  of  1933  that 
is  issued  or  guaranteed  by  a  bank  that  is 
a  member  of  the  Federal  Deposit 
Insurance  Corporation; 

(v)  A  security  that  is  exempt  from 
registration  pursuant  to  S  230.506  of  this 
title:  or 

(vi)  A  time  deposit  within  the  meaning 
of  12  CFR  2D4.2(c)(l)  o^ered  by  a  bank 
that  is  a  member  of  the  Federal  Deposit 
Insurance  Corporation  and  marketed 
and  sold  directly  to  a  customer  or 
through  a  broker  registered  in 
accordance  with  section  15  of  the 
Securities  Exchange  Act  of  1934  and 
applicable  regulations: 

(2)  The  value  of  the  implied  option 
premium  is  no  greater  than  40%  of  the 
issue  price  of  the  instrument; 

(3)  The  issuer  or  instrument  satisfies 
one  of  the  following  requirements: 

(i)  The  instrument  has  been  rated  in 
one  of  the  three  highest  categories  by  at 
least  two  nationally  recognized 
investment  rating  organizations; 

(ii)  The  issuer  maintains  at  least  $100 
million  in  net  worth; 

(iii)  The  issuer  maintains  cover, 
consisting  of  the  physical  commodity  or 
futures,  forward,  or  option  contracts  for 


the  commodity,  equal  to  the  amount  of 
its  commitments  to  deliver,  to  take 
delivery  of,  or  to  pay  the  cash  value  of, 
the  commodity  (or  a  change  in  the  price 
of  the  commodity)  that  is  the  subject  of 
the  commodity  component  of  the 
instrument;  or,  in  the  case  of  an  issuer 
that  is  a  bank: 

(iv)  Other  outstanding  debt 
instruments  offered  by  the  same  bank 
have  been  rated  in  one  of  the  three 
highest  categories  by  at  least  two 
nationally  recognized  investment  rating 
organizations;  or 

(v)  The  instrument  is  subject  to 
insurance  by  the  Federal  Deposit 
Insurance  Corporation; 

(4)  The  instrument  is  not  marketed  as 
a  hitures  contract  or  a  commodity 
option,  or,  except  to  the  extent 
necessary  to  describe  the  functioning  of 
the  instrument  or  to  comply  with 
applicable  disclosure  requirements,  as 
having  the  characteristics  of  a  futures 
contract  or  a  commodity  option;  and 

(5)  The  instrument  does  not  provide 
for  settlement  in  the  form  of  a  delivery 
instrument,  for  example,  an  exchange- 
approved  warehouse  receipt  or  shipping 
certificate,  specified  in  the  rules  of  a 
designated  contract  market. 

(b)  The  Commission  may,  based  upon 
written  petition,  grant  such  further 
exemptions  with  respect  to  hybrid 
instruments  subject  to  this  section  as  it 
determines  are  not  contrary  to  the 
public  interest. 

134.3    Option  hybrid  notie*  raquirwnant 
Where  the  price  used  for  determining 
the  settlement  of  the  commodity- 
dependent  payments  of  an  option  hybrid 
instrument  exempted  pursuant  to  S  34.2 
is  based  on  prices  reported  on  a 
designated  contract  market,  the  issuer 
shall  provide  the  Commission  in  writing, 
within  five  business  days  of  the 
eflTective  date  of  the  offering  of  the 
instrument: 

(a)  The  name,  address,  and  telephone 
number  of  the  issuer  and  of  a  designated 
contact  person  for  such  issuer. 

(b)  The  maturity  date  and  authorized 
or  expected  size  of  the  offering;  and 

(c)  A  copy  of  the  prospectus,  offering 
document  or  other  written  description  of 
the  instrument  provided  to  actual  or 
prospective  purchasers  thereof. 

Issued  in  Washington.  DC  on  January  5. 
1989.  by  the  Commission. 
Jean  A  Webb. 

Secretary  of  the  Commission. 
|FR  Doc.  8&-477  Filed  1-10-89:  8:45  am] 
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COMyOOITY  FUTURES  TRADING 
COMMISSION 

Statutory  Interpretation  Concerning 
Certain  Hyt)rld  Instruments 

AOCNCV:  Commodity  Futures  Trading 

Commission. 

action:  Statutory  interpretation  and 

request  for  comments. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  issuing  this  interpretation 
regarding  certain  hybrid  instruments 
that  combine  characteristics  of  futures 
contracts  or  commodity  options  with 
debt  or  depository  interests.  The 
development  of  such  hybrid  instruments 
with  commodity-related  components  has 
raised  questions  concerning  the  status  of 
such  instruments  under  the  Commodity 
Exchange  Act,  as  amended  ("Act"  or 
"CEA"),  7  U.S.C.  1,  etseg.,  and 
Commission  regulations.  Through  this 
interpretation,  the  Commission  is 
recognizing  an  exclusion  from  regulation 
under  the  Act  and  Commission 
regulations  for  those  categories  of 
hybrid  instruments  that  meet  the  criteria 
specified  below.  In  a  separate  release, 
the  Commission  also  is  proposing  an 
exemption  for  other  types  of  hybrid 
instruments  having  commodity  option 
features. 

ADORESS:  Any  comments  concerning 
this  interpretation  should  be  submitted 
to  the  Office  of  Secretariat  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW..  Washington,  DC  20581. 
EFFECnVE  DATE  February  27, 1989. 
FOM  niTUftE  INFORMATION  CONTACT: 
David  R.  Merrill,  Senior  Assistant 
General  Counsel,  Office  of  the  General 
Counsel,  telephone  (202)  254-9880: 
Eugene ).  Moriarty,  Director,  Research 
Section,  Division  of  Economic  Analysis, 
telephone  (202)  254-6990:  or  Robert  H. 
Rosenfeld.  Attorney,  Division  of  Trading 
and  Markets,  telephone  (202)  254-8955, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581. 
SUPMAICNTARY  INFORMATION:  The 

Commodity  Exchange  Act  vests  the 
Commission  with  jurisdiction  over 
"transactions  involving  contracts  of  sale 
of  a  commodity  for  future  delivery"*  and 
"accounts,  agreements  (including  any 
transaction  which  is  of  the  character  of. 
or  is  commonly  known  to  the  trade  as. 
an  'option'  •••)•••."  7  u.S.C  2. 
Section  4(a)  of  the  Act  makes  it 


"unlawful  for  any  person  to  offer  to 
enter  into,  to  enter  into,  to  execute,  to 
confirm  the  execution  of  *  *  *  or 
otherwise  deal[]  in  any  transaction  in.  or 
in  connection  with,  a  contract  for  the 
purchase  or  sale  of  a  commodity  for 
future  delivery"  that  is  not  made  "on  or 
subject  to  the  rules  of  a  board  of  trade 
which  has  been  designated  by  the 
Commission  as  a  'contract  market'  for 
such  commodity."  7  U.S.C.  6(a).'  Section 
4c  of  the  Act  generally  permits  the 
trading  of  commodity  options  only 
pursuant  to  regulations  issued  by  the 
Commission  and  grants  the  Commission 
the  authority  to  permit  the  offer  and  sale 
of  commodity  options  without  the 
requirement  of  exchange  trading  "under 
such  terms  and  conditions  as  the 
Commission  may  prescribe."  7  U.S.C 
6c(b),  6c(c).» 

The  development  of  hybrid 
instruments  that  couple  elements  of 
futures  contracts  or  commodity  options 
with  debt  or  depository  obligations  is  a 
recent  phenomenon.  This  development 
refiects  commercial  interest  in  offering 
instruments  that  are  indexed  to  or  have 
a  return  that  is  otherwise  calculated  by 
reference  to  the  price  of  a  commodity 
through  transactions  that  take  place 
other  than  on  designated  futures  or 
option  exchanges.  The  development  of 
these  hybrid  instruments  with 
commodity-related  components  has 
given  rise  to  uncertainty  concerning  the 
treatment  of  such  instruments  by  the 
Commission  under  the  CEA  and 
Commission  regulations.* 

In  determining  whether  a  transaction 
constitutes  a  futures  or  options  contract 
the  Commission  assesses  the 
transaction  as  a  whole  with  a  critical 
eye  toward  its  underlying  purpose.* 


'  The  Act  providet  dial  (h«  lenn  "future  deiiveiy" 
doe*  not  include  any  tale  of  any  cash  commodity 
for  deferred  thipment  or  delivery.  7  VS.C  2.  Tliia 
interpretation  doet  not  addreM  the  acope  or  contenl 
of  tttal  exclusion. 


*  Thii  prohibition  doet  not  apply  to  contract* 
'*made  on  or  tubiect  to  the  rules  of  a  board  of  trade, 
exchange,  or  mariet  located  outside  the  United 
States  '•'.'?  US.C.  8(a). 

*  Section  4c(f)  of  the  Act  provides,  however,  that 
the  Act  shall  not  be  deemed  to  govern  or  apply  "to 
any  transaction  in  an  option  on  foreign  currency 
traded  on  a  national  securities  exchange."  7  U.S.C 
Sc(f).  (Emphasis  added). 

*  The  Task  Force  on  Off -Exchange  Instruments,  in 
letters  dated  September  30  and  November  Z.  1968. 
determined  that  it  would  not  recommend  the 
Initiation  of  enforcement  action  under  section  4c  of 
the  Act  7  U.S.C  flc  (1962).  based  upon  the  issuance 
of  notes  by  two  different  companies.  See  also.  ».g., 
CFTC  Advisory  No.  39-88.  |une  23. 1968 
(Interpretative  Letter  No.  88-10):  CFTC  Advisory 
Na  45-88.  July  ia  1988  (Interpretabve  Letter  No.  88- 
11):  CFTC  Advisory  Na  48-88.  July  28. 1988 
(InterpreUtive  Letter  Na  86-12):  CFTC  Advisory 
Na  63-88.  September  21. 1966  (Interpretative  Letter 
Na  88-14):  and  CFTC  Advisory  Na  66-88. 
September  28. 1968  (InterpreUtive  Letter  Na  66-15). 

»  See.  e.g..  CFTC  r.  Co  Plelro  Marketing  Croup, 
Inc.  680  F.2d  S73.  581  (9th  Cir.  1982)  (transaction* 
held  lo  be  future*  contracts). 


Through  this  interpretation,  the 
Commission  is  stating  its  view  that 
certain  categories  of  hybrid  instruments 
are  not  within  the  coverage  of  the  Act 
and  Commission  regulations.  The 
Commission's  interpretations  addresses 
those  hybrid  instruments  that  are  debt 
securities  within  the  meaning  of  section 
2(1)  of  the  Securities  Act  of  1933,  or  time 
deposits  within  the  meaning  of  12  CFR 
204.2(c)(1)  offered  by  a  bank  that  is  a 
Federal  Deposit  Insurance  Corporation 
("FDIC)  member  and  marketed  and 
sold  directly  to  a  customer.*  Treatment 
under  this  interpretation  is  limited  to 
such  hybrid  instruments  that  are  bona 
fide  debt  or  depository  instruments  and 
that  (1)  Are  indexed  to  a  commodity  on 
no  greater  than  a  one-to-one  basis:  (2) 
limit  the  maximum  loss  on  the 
instnmient  (3)  have  a  significant 
commodity-independent  yield  "';  (4)  do 
not  have  a  commodity  component  that  is 
severable  fit>m  the  debt  or  depository 
instnunent  (5)  do  not  call  for  delivery  of 
a  commodity  by  means  of  an  instnmient 
specified  in  the  rules  of  a  designated 
contract  market  and  (6)  are  not 
mariceted  as  being  or  having  the 
characteristics  of  a  futures  contract  or 
commodity  option.*  These  additional 
criteria  are  discussed  below. 


*  Under  this  interpretatioa.  instruments  having 
returns  indexed  to  or  calculated  on  the  basis  of  the 
price  of  s  commodity  that  are  not  bona  fide  debt  or 
depository  instruments  will  not  be  viewed  as  hyi>cid 
instrument!  even  though  they  incorporate  some 
features  common  to  securities  or  depoaitory 
instruments. 

'  The  term  commodity-independent  yield  ■him 
the  yield  to  maturity  on  the  hytNid  instniMeat  da* 
solely  to  commodity-independent  pajrmenta.  As 
used  hereia  the  term  commodity-independent 
payment  means  any  payment  pursuant  to  a  byiirid 
instrument  thai  does  not  result  from  indexing  to  or 
calculation  by  reference  to  the  price  of  a 
commodity.  In  additioa  at  used  herein,  the  term 
commodity-dependent  payment  means  any  pajraeni 
pursuant  to  a  hyl>rtd  instrument  resulting  fron 
indexing  to  or  calculation  by  reference  to  the  prica 
of  a  coinmodity. 

*  The  approach  contained  in  this  Interpretatiaa  is 
consistent  with  Commission  and  court  precedent 
aiulyzing  the  characteristics  of  futures  ujuUaUs 
and  commodity  options  in  other  contexts.  See.  e^ 
Co  Petro  MarkeUng  Croup;  Preciou$  Metalt 
Associate*.  Inc.  r.  CFTC.  620  F.2d  900  (1st  Or.  1S60): 
CfTC  r.  Wellington  Precious  Metals.  Inc.  Na  6»- 
SSeS-Qv-ATKINS  (S.D.  Fla.  July  12. 1988):  CfTC  r. 
Ameriaui  Metal  Exchange  Corp..  603  F.  Sopp.  166 
(DM.).  1988)  (appeal  pending);  CfTC  r.  Tnnity 
Metals  Exchange.  No.  8S-14e2-CV-W-3  (WJL  Ma 
)an  21. 1986):  CfTC  v.  US.  Metals  Depository  Co.. 
466  F.  Supp.  1149  (SJJJJ  Y.  1979):  CfTC  r  Morgan 
Harris  »ScoU.  Ud..  484  F.  Supp.  660  (SXIiil  Y  1079): 
In  re  First  National  Monetary  Corp..  |19S4-88 
Transfer  Binder]  Coom.  Ful  L  Rep.  (OCH)  1  22J88 
(OTC 196S):  M  re  Stovali  (1977-1960  TrHiiar 
Binderl  Comm.  Fut.  L  Rep.  (CCH)  1  20M1  (CFTC 
1879). 
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Pint  the  instniment't  commodity- 
dependent  payment*  must  be  no  greater 
than  on  a  one-to-one  basis.  This  mean* 
that  for  hybrid  instruments  offering  a 
coupon  or  interest  rate  indexed  to  or 
calculated  by  reference  to  the  price  of  a 
commodity,  the  percentage  change  in 
such  coupon  or  interest  rate  for  any 
payment  period  may  not  exceed  the 
percentage  change  in  the  commodity 
price  to  which  the  coupon  or  interest 
payment  is  indexed.  For  hybrid 
instruments  having  a  face  value  so 
indexed  or  calculated,  the  percentage 
change  in  the  commodity -dependent 
payment  may  iu)t  exceed  the  percentage 
change  in  the  commodity  price  to  which 
the  face  value  is  indexed,  provided, 
however,  that  the  commodity-dependent 
payment  must  be  adjusted  for  any 
repayments  of  the  face  value  prior  to 
maturity.  In  the  case  of  hybrid 
instruments  having  a  face  value  am/ a 
coupon  or  interest  so  indexed  or 
calculated,  the  percentage  change  in 
each  of  the  commodity-dependent 
payment*  must  meet  the  applicable 
requirements  stated  above.  Under  this 
test  for  example,  the  change  in  the 
value  of  a  commodity-depaident 
payment  which  is  indexed  to  the  face 
amount  of  an  instrument  may  not 
exceed  the  change  in  the  value  of  an 
amount  of  the  commodity  whose  value 
at  the  time  of  issuance  equals  the  face 
amount  of  the  instrument* 

Second,  the  maximum  loss  of  the 
purchaser  on  the  commodity-dependent 
component  must  be  limited  as  described 
below.  In  the  case  of  a  hybrid 
instrument  offering  a  coupon  or  interest 
indexed  to  or  calculated  by  referenece 
to  the  price  of  a  commodity,  the 
maximum  loss  of  each  coupon  or 
interest  payment  may  not  exceed  the 
commodity-indepenent  interest  In  the 
case  of  a  hybrid  Instrument  with  a  face 
value  so  indexed  or  calculated,  the 
maximum  loss  of  the  purchaser  may  not 
exceed  the  face  value  or  purchase  price 
of  the  instrument  whichever  is  greater. 
In  the  case  of  a  hybrid  instrument 
having  both  a  coupon  or  interest  and 
face  value  so  indexed  or  calculated,  the 
maximum  loss  may  not  exceed  the 
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respective  bmits  stated  above.  In  any 
event  the  issuer  must  receive  full 
payment  for  the  instrument  upon  its 
issuance,  and  the  provisions  of  the 
instrument  cannot  require  a  purchaser 
or  any  holder  to  pay  additional  "oat-of- 
pocket"  funds  or  consideration  during 
the  bfc  of  the  instrument  or  at  its 
maturity. 

Third,  in  order  to  limit  the  commodity- 
dependent  yield,  the  commodity- 
independent  yield  must  equal  at  least 
50%,  but  no  more  than  150%,  of  the 
estimated  annual  yield  at  the  time  of 
issuance  for  a  comparable  non-hybird 
debt  or  depository  instrument  issued  by 
the  same  or  a  similar  issuer. *"  As  a 
result  of  this  requirement  for  example, 
no  more  than  half  of  the  issue  price  of  a 
hybrid  coupon  par  bond  of  long  maturity 
would  be  attributable  to  the  value  of  its 
commodity -dependent  component"  In 
addition,  the  commodity-independent 
yield  paid  over  the  hfe  of  the 
instmmenmt  would  be  at  least  one  half 
of  what  would  be  paid  on  a 
conventional  debt  or  depository 
instrument*' 

This  interpretation  is  not  applicable  to 
any  instrument  that  would  permit  the 
commodity-dependent  component  to  be 
traded  separately."  For  example. 
instrument*  in  which  the  commodity- 
dependent  component  has  a  longer 
maturity  than  the  commodity- 
independent  component  would  not  be 
covered  by  this  interpretation. 

In  addition,  this  interpretation  does 
not  apply  to  hybrid  instrument*  which 
settle  by  means  of  a  delivery  instrument 
such  as  an  exchange-approved 
warehouse  receipt  or  shipping 
certificate,  that  is  specified  in  the  rules 
of  a  designated  contract  market  This 
limitation  woidd  not  interfere  with  the 
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prica:  inch  iaainaaanla  with  a  BHturity  of  Ihra  yaan 
cooM  aaira  cooBBodity  ^^TTifWf  w^*  wMdi  accoant 
for  approxinatoly  20%  of  tlia  iaaaa  pricK  and  laai 
inatrunanta  with  a  autarily  at  ton  yaaia  oovM  aa^a 
i^wnnatulty  ctaiiywwiaiiti  wndi  acooawt  for 
approxhnatofy  30%  or  dM  iaaoa  prica. 

>•  For  bylirid  iaatmaBtt  daaignad  to  aflord  a 
raal  rata  of  latara  tkroagh  inda^lns  to  tha  ronaiimar 
Prica  ladax  or  odtor  broadly  iMaad  inflatiaa 
aiaaaurai.  Iha  aatlaiatoil  amaal  ylaid  of  a 
oooiparabla  iwhybild  Inalrumam  woold  ba  Iha 
aatimatad  laal  rato  af  lotaraat,  cakaiatad  aa  Iha 
bond  aqul»alant  yafld  of  Iha  ■oal  lacawtty  laauad 
oaa-yaar  Traaaary  MO  laaa  dM  aioat  racaaiiy 
annoanoad  aonoahaad  patrantasa  chanja  to  Iha 


ability  of  issuers  to  develop  hybrid 
instruments  with  physical  delivery 
alternatives  to  cash  settlement,  but 
provides  some  protection  against 
interference  with  deliverable  supplies 
for  settlement  of  designated  futures  or 
option  contracts.'* 

This  interpretation  also  would  not 
apply  to  hybrid  instruments  that  are 
marketed  as  being  or  having  the 
characteristics  of  a  futtires  contract  or  a 
conmiodity  option,  except  to  the  extent 
necessary  to  describe  the  operation  of 
the  instrument  or  to  comply  with 
applicable  disclosure  requirements.  The 
Commission  believes  that  this  marketing 
limitation  balances  the  need  to  prevent 
misleading  characterizations  of  the 
nature  of  these  instruments  against  the 
objective  of  assuring  meaningful 
disclosure  of  their  actual  operation  and 
risks. 

Through  this  interpretation,  the 
Commission  is  extending  the  type  of 
analysis  underlying  the  de  minimis 
category  suggested  in  its  Advance 
Notice  of  Proposed  Rulemaking  |  • 

(Regulation  of  Hybrid  and  Related 
InstrumenU)  ("Advance  Notice"),  52  FR 
47022  (Dec.  11. 1987)  to  a  broader  class 
of  conunodity-related  instruments.'*  As 
such,  this  interpretation  continues  the 
Commission's  ongoing  efforts  to 
coordinate  and  harmonize  its  regulatory 
framework  with  those  of  other  federal 
regulators  in  a  manner  consistent  with 
Congressional  intent  and  the  public 
interest" 


■*  Hawiivar.  apttana  oa  aacorMaa  ara  axdadad 
fra«  ConoiMioa  ratulaltaa.  1 UAC  tatH- 


X  Such  protection  against  interference  with  ' 

deliverable  luppliet  1*  vital  to  the  prevention  of 
price  manipulation  on  designated  contract  aiarfceta, 
which  is  central  to  the  Commission's  regulatory 
mission.  See  7  USC  5.  7,  7a.  a.  and  13(b). 

■*  As  discussed  in  the  Advance  Notice,  the 
Commission  is  of  the  view  that  in  general,  non- 
transferable annuities  or  pensions  derived  from  an 
employmant  ralatiooship  that  ara  indexed  to  a 
coBMnodity  or  groop  of  commoditiaa.  aa  well  aa 
sdjusUble  rate  mortgages,  employment  agreemeata. 
leases  and  similar  agreements,  ara  beyond  the 
purview  of  the  CEA  and  Commission  regulations. 
Further,  the  Commission  is  of  tba  view  that  ta 
general  lending  or  deposit  instnunents  In  which  Iha 
interest  payments  sr«  measured  by  reference  to 
published  interest  rates  or  indices  of  inleraat  rates 
such  as  dw  prtea  rata,  die  London  Intefiiank  Otfv 
Rate  (LIBOR),  and  Traaaary  bill  rataa  ara  beyond 
the  purriew  of  the  Act  and  Commission  regulationa. 
Moraovar,  while  this  statutory  iaierpretstion  does 
not  axpraaaly  diacaaa  toana  offered  l>y  FDIC 
Biembar  banks.  Iha  Conariaaioa  baH««ea  that 
coiaiaarteal  toaaa.  dMt  ia,  bank  loena  (firectly  to  a 
comnwiflal  caatonwr  (or  the  purpoee  of  providiaf 
funds  for  use  by  the  custoaMr  la  its  business  (See 
Board  of  Cavemon  of  the  PedenI  Reterve  Sytlfm 
V.  Dimenuon  FiummuM Qap.  474  US.  301  (ISSSf)  aa 
wail  aa  toana  to  foreign  goveraaienu  or  political 
sul>diviaiooa  diaraof.  would  ba  beyond  the  purview 
of  dto  CZA  and  Con^daatoo  ragolattona. 

■•  Sa*  a^  CeoMdaaian  Ragolalton  1.17. 17  CFR 
1.17  (1SSS1  (Mfaihnuaa  tiaaada)  raqairamanta  for 
broitar/daalar  hitaraa  cmmmlaaton  aiarchaata): 

Coetliwsd 


Federal  Register  /  Vol.  54,  No.  7  /  Wednesday.  January  11,  1989  /  Notices 


This  interpretation  is  intended  to 
clarify  that  hybrid  instruments  which 
provide  a  commodity-linked  return  and 
meet  the  criteria  described  above  are, 
when  viewed  as  a  whole,  more 
appropriately  treated  as  debt  securities 
or  bank  depository  instruments  rather 
than  as  commodity  futives  or 
commodity  option  contracts.  Issuers  of 
hybrid  debt  securities  instnmients 
would  be  subject  to  the  Securities  Act  of 
1933  and,  as  such,  would  be  required 
either  to  comply  with  applicable 
registration  requirements  or  to  qualify 
for  an  exemption  therefrom.  Hybrid 
bank  offerings  would  be  subject  to  the 
requirements  imposed  on  the  FDIC- 
Insured  offering  bank  by  its  Federal 
regulators.*' 

The  Commission  is  interested  in 
receiving  the  written  views  of  any 
interested  persons  concerning  this 
interpretation.  Such  views  may  be 
submitted  to  the  Commission  at  the 
address  set  forth  above.  Prior  to  the 
effective  date  of  this  interpretation,  the 
Commission  will  not  take  any 
enforcement  action  regarding  offerings 
which  meet  the  criteria  set  forth  above. 
The  Commission  also  will  continue  to 
consider  relief  on  a  case-by-case  basis 
for  instruments  not  addressed  in  this 
interpretation.'*  This  interpretation 
supersedes  the  procedures  established 
by  Commission  Advisories  4&-68  (July 
26, 1988)  and  56-68  (August  19, 1988). 
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Commission  Regulation  1 4.S.  17  CFR  AJS  (ISSS) 
(Exclusion  from  the  definition  of  commodity  pool 
operator  for  certain  otherwise-regulated  persons); 
Interim  Report  of  the  Working  Croup  on  Financial 
MatieU  (May  1968). 

"  Tlie  Commission  has  received  correspondence 
from  the  staffs  of  the  Securities  and  Exchange 
Commission  CSEC).  the  Board  of  Governor  of  Iha 
Federal  Reserve  Syatem.  and  the  Office  of  the 
Comptroller  of  the  Currency  reviewing  their 
respective  regulatory  frameworks  as  applicable  in 
these  areas  and  recognizing  their  oversight 
responsibilities  with  respect  to  hybrid  instrument*. 
See  Letter  from  Richard  C.  Kelchura.  Director. 
Division  of  Market  Regulation.  SEC  and  Unda  C 
Quinn.  Director,  Division  of  Corporations  Finance. 
SEC  to  Marshall  E  Hanbury.  and  Paula  A.  Tosini. 
Co.ChairmeiL  Task  Force  of  Off-Exchange 
Instruments.  CFTC  dated  November  IS.  1988;  Letter 
from  Michael  Bradfield.  General  Counsel  Board  of 
Governors  of  the  Federal  Reserve  System  to  Robert 
|.  Mackay.  Chief  of  Staff.  CFTC  dated  November  21. 
1988:  Letter  from  |.  Michael  Shepherd.  Senior 
Deputy  Comptroller.  Corporate  and  Economic 
Programs.  OfRce  of  the  Comptroller  of  the  Currency. 
10  Robert  Mackay.  Chief  of  Stall  CFTC  dated 
December  14. 1988. 

'*  The  Commission  will  addraas  swap 
transactions  and  other  interesU  In  later  release*. 


Issued  in  Washington.  DC  on  January  5, 
1969,  by  the  Commission. 
lean  A.  Webb. 
Secretary  of  the  Commission. 

Attachment — Examples  of  Hybrid 
Instnmients  Meeting  the  Criteria  of  the 
Interpretative  Statement 

L  Intioductioa 

Provided  below  are  analyses  of  two 
hybrid  instruments  under  the  following 
criteria  discussed  in  the  interpretative 
statement:  One-to-One  Indexing. 
Maximum  Loss,  Commodity- 
Independent  Yield,  and  Non- 
Severability.  As  discussed  in  that 
statement  any  instrument  which 
satisfies  these  criteria  also  must  satisfy 
the  interpretation's  other  criteria  to  be 
treated  as  excluded  from  the  CFTCs 
jurisdiction.  Section  II  of  this  attachment 
illustrates  an  instrument  with  its  face 
value  indexed  to  a  foreign  exchange  rate 
while  Section  III  illustrates  an 
instrument  with  its  interest  payment 
indexed  to  the  price  of  gold 

n.  Bood  Whose  Face  Vahie  is  Indexed 
to  a  Foreign  Exchange  Rate 

The  instrument  to  be  examined  in  this 
example  has  the  following 
characteristics:  (1)  The  face  value  is 
$1000  and  the  instnunent  is  issued  at 
par  (2)  the  coupon  is  12%  per  annum  of 
the  $1000  face  value:*  (3)  assimiing  a 
spot  exchange  rate  at  issuance  of  one 
British  pound  equal  to  two  U.S.  dollars, 
i.e.,  Ll=$2.  the  face  value  of  the  bond  is 
adjusted  by  the  change  in  the  dollar 
value  of  500  British  pounds,  i.e..  $1000/ 
$2  per  L=500L,  from  the  price  of  pounds 
at  the  time  of  issuance  to  maturity;  (4) 
any  downward  adjustment  to  the  face 
value  cannot  exceed  the  amount  of  the 
face  value  ($1000);  (5)  the  instrument's 
commodity  component  is  not  severable. 
Based  upon  the  above,  the  commodity- 
independent  payment  consists  of  a  fixed 
coupon  payment  per  annum  of  $120  and, 
at  maturity,  the  face  value  of  $1000.  The 
commodity-dependent  payment,  which 
constitutes  the  embedded  futiu%s-like 
component  may  be  represented  as 
follows: 

Commodity-dependent 
payment =L500x($/L»^-$2/L)«  Thus, 
the  coupon,  face  value,  and  commodity- 
dependent  payments  at  mattuity  may  be 
represented,  respectively,  as  follows: 
$120 -»- $1000 -♦-L500x($/U».-L$2/L), 


■  It  i*  assumed  tliat  a  convanUooal  ttond  by  the 
same  or  similar  issuer  would  have  a  10%  coupon. 

*  If.  instesd.  the  exchange  rate  at  iaaaanoe  ware 
assumed  to  be  Ll  oSJ.  then  the  conuiodily- 
dependent  payment  would  be:  SlOOO/SS  par 
L'L333J3x(S/Lmi-S3/L). 


One-to-One  Indexing 

The  description  of  the  instrument's 
commodity  adjustment  satisfies  the  one- 
to-one  indexing  criterion:  A  1%  change 
in  the  dol'ar-poimd  exchange  rate 
changes  the  commodity-dependent 
payment  by  an  amount  equal  to  1%  of 
the  $1000  face  value.  Assume  that  at 
maturity  there  is  a  1%  rise  in  the  value  of 
the  pound  vis-a-vis  the  dollar,  i.e., 
1L=$2.02.  As  a  result  the  commodity- 
dependent  payment  at  maturity  equals 
the  following: 


L500x($2JJ2/L-$2/L)=L500x   >tlO 

L 


This  $10  adjustment  to  face  value, 
therefore,  corresponds  to  a  1%  change  as 
a  percentage  of  face  value  i.e^ 

$ioooxJn=$ia 

Maximum  Loss 

The  description  of  the  instrument  also 
prohibits  a  loss  greater  than  the  face 
value.  Essentially,  a  complete  loss  of  the 
face  value  requires  a  change  in  tlie 
exchange  rate  such  that  the  poimd 
declines  to  zero  dollars.  In  this  case,  the 
commodity-dependent  payment  would 
be  equal  to  -$1000.  Therefore,  the 
repayment  at  maturity  is  zero  dollars 
because  the  $1000  return  of  face  value  is 
offset  by  the  —$1000  commodity- 
dependent  payment.  Note  that  the 
instnmient  as  constructed  provides  for  a 
coupon  payment  of  $12a  nonetheless. 

Commodity-Independent  Yield 

The  coupon  payment  associated  with 
the  instrument  is  12%  of  the  face  value 
Since  it  has  been  assimied  that  the  same 
or  a  similar  issuer  of  a  comparable  non- 
hybrid  bond  wotdd  issue  such  an 
instrument  with  a  10%  yield,  the  hybrid 
instrument's  coupon  is  120%  of  that 
estimated  yield.  Hence,  the  criterion  that 
the  commodity-independent  yield  be 
within  the  range  of  50%  to  150%  of  the 
estimated  yield  at  the  time  of  issuance  is 
satisfied. 

Non-Severable  Commodity  Component 

By  its  terms,  the  instrument  examined 
cannot  be  severed  into  a  separate 
commodity  component  and  non- 
commodity  component  It  is  important  to 
recognize  that  even  though  the  analysis 
conceptually  decomposes  the  instrument 
into  component  parts,  the  component 
parts  cannot  be  decomposed  subsequent 
to  or  at  issuance. 
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m.  Depository  Instnimeiil  WhoM 
Interest  Payment  is  Indexed  to  the  Price 
ofCoM 

The  instrument  to  be  examined  in  this 
example  is  as  follows:  (1)  The  deposited 
aF>ount  or  face  value  is  $1000,  and  the 
instrument  is  issued  at  par  (2)  the 
interest  yield  is  6%  per  annum  of  the 
deposited  amount  or  face  value;'  (3)  the 
commodity-dependent  interest  payment 
is  obtained  by  dividing  the  commodity- 
independent  interest  payment  by  $500. 
This  quantity  is  then  multiplied  by  the 
difference  between  the  spot  price  of  gold 
at  the  time  of  the  interest  payment  and 
$500.  if  the  spot  price  of  gold  exceeds 
$500;  otherwise,  there  is  no  adjustment; 
(4)  the  commodity-dependent  payment 
cannot  result  in  a  loss  that  is  more  than 
the  commodity-independent  interest 
payment  (5)  the  commodity  component 
and  non-commodity  component  are  not 
severable. 

Based  upon  the  above,  the 
commodity-independent  payment 
consists  of  a  Rxed  interest  payment  of 
$80  and  the  face  value  of  $1000  at 
maturity  (I.e.,  year  end).  For  such  a 
depository  instrument  the  commodity- 
dependent  payment,  which  constitutes 
the  embedded  option-like  component 
may  be  represented  at  $80  multiplied  by 


*  Hw  lime  to  maturity  ia  ■imi— rl  lo  be  one  y«ar 
with  the  inteTctt  paid  it  year  end.  bi  addition,  the 
lame  or  a  tteilMly  rtf  lad  iaaiier  of  a  ooe-ycw 
tuno  depoall  ia  »ammmd  to  pay  10%  par  annuB. 


the  difference  between  the  spot  price  of 
gold  at  the  time  of  the  interest  payment 
and  $500  divided  by  $500,  if  the  spot 
price  of  gold  exceeds  $500.  If  the  spot 
price  of  gold  is  less  than  or  equal  to 
$500,  the  commodity-dependent 
payment  is  equal  to  zero.  Thus,  the 
adjusted  interest  payment  is: 
$80-)-commodity-dependent  payment 
and  the  total  payment  at  maturity  is: 
$1000  4-  $80  -t-  commodity-dependent 
payment 

One-to-One 

The  instnmient  described  above 
satisfies  the  one-to-one  criterion 
because  the  indexing  feature  adjusts  the 
commodity-dependent  interest  payment 
as  a  percentage  of  the  commodity- 
independent  interest  payment  by  the 
same  rate  of  change  as  that  of  the  price 
of  gold.  That  is.  a  1%  rise  in  the  spot 
price  of  gold  results  in  an  $.80 
commodity-dependent  interest  pasmient. 
which  is  1%  of  the  commodity- 
independent  interest  payment  of  $80.  To 
illustrate,  assume  that  the  price  of  gold 
at  issuance  is  $500.  Suppose  that  by  the 
interest  payment  date  the  spot  price  of 
gold  increases  by  1%  to  $505.  As  a  result 
the  commodity-dependent  interest 
fwyment  is  as  followr  | 

laOX  (98O5-«S00)/$S0O«$.W 


This  $.80  commodity-dependent 
payment  corresponds  to  1%  of  the 
commodity-independent  interest 
payment,  i.e..  $80x.01=$^. 

Maximum  Loss 

The  description  of  the  instrument 
prohibits  a  reduction  in  the  interest 
payment.  The  adjustment  formula  only 
allows  increases  in  payments  based  on 
changes  in  the  price  of  gold  since  the 
commodity  component  is  option-like. 
Accordingly,  the  description  of  the 
instrument  states  that  an  adjustment 
cannot  reduce  the  fixed  interest 
payment. 

Commodity-Independent  Yield 

The  instrument  provides  an  8%  per 
annum  interest  payment.  This  fixed 
interest  payment  equals  80%  of  the 
assumed  normal  interest  payment  of 
10%.  As  a  result  the  commodity- 
independent  yield  of  the  depository 
instrument  is  within  the  range  of  the  50% 
to  150%  commodity-independent  yield 
criterion. 

Nonseverable  Commodity  Component 

The  instrument  as  defined,  although 
examined  conceptually  by  its 
constituent  parts,  cannot  be  severed 
subsequent  to  or  at  issuance. 
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Presidential  Documents 


Proclamation  5931  of  January  9,  1989 

National  Sanctity  of  Human  Life  Day,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Reverence  for  human  life  and  recognition  of  the  sanctity  of  individual  life  are 
among  the  defining  characteristics  of  a  just  civil  order.  For  century  upon 
century,  mankind  has  struggled  to  establish  such  principles  in  law — not 
merely  as  right  ideas  confirmable  by  experience,  but  as  self-evident  truths  that 
provide  the  only  possible  basis  for  the  creation  of  durable  political  institu- 
tions. Age  after  age  of  wars  and  persecutions,  serfdom  and  slavery,  have  left 
bitter  reminders  of  the  consequences  that  everywhere  follow  a  failure  to 
recognize  the  fimdamental  dignity  and  equality  of  human  beings  in  the  sight  of 
God.  I 

Our  Nation  was  bom  in  the  midst  of  a  struggle  in  which  these  principles  were 
the  real  field  of  battle.  The  United  States  of  America  was  foimded  by 
visionary  people  who  believed,  and  said  forthrightly,  that  the  test  of  any  just 
political  system  lay  in  whether  it  affirmed  the  unalienable  rights  endowed  by 
God,  rights  that  no  civil  authority  was  ever  free  to  deny  or  contravene.  In  this 
context,  it  is  no  wonder  then  that  the  first  right  proclaimed  by  our  Founders  in 
the  Declaration  of  Independence  was  that  of  life,  and  that  the  care  of  himian 
life  and  happiness,  as  Jefferson  declared  in  words  now  inscribed  on  the 
marble  walls  of  our  national  Memorial  to  him,  was  held  to  be  the  first  and 
only  legitimate  object  of  good  government 

Today  our  Nation,  economically  prosperous  and  at  peace,  bears  a  fresh,  darii 
woimd  upon  its  conscience,  a  wound  created  by  a  stark  deviation  from  the 
course  of  our  national  journey.  Contrary  to  the  purpose  of  law,  to  the 
character  of  medicine,  to  the  habit  of  charity,  and  to  the  spirit  of  our  founding, 
abortion  has  become  routinized  in  America.  No  one  can  mistake  abortion  for 
the  gentle  art  of  healing.  Each  day  in  our  land  the  promise  of  life  is  stolen  from 
thousands  of  the  unborn,  the  first  flower  of  their  unique  existence  crushed 
forever.  But,  as  many  philosophers  have  pointed  out  the  effects  of  such  acts  of 
violence  are  just  as  profound  on  those  who  perform  them  as  on  those  who 
undergo  them. 

Americans  are  a  generous  and  kindhearted  people,  a  people  who  strive  to 
strengthen  and  preserve  those  delicate  bonds  of  affection  that  unite  the  human 
family  and  give  safe  harbor  to  all  its  members.  We  often  fail  in  our  tenderness 
and  mercy;  but  it  is  not  in  our  nature  to  choose  failure.  Rather,  we  are  a  people 
who  thirst  after  justice  and  will  give  our  all  to  achieve  it  and  defend  it  Most 
particularly,  we  are  a  people  who  will  not  settle  for  a  national  policy  that  each 
year  condemns  1.5  million  unborn  children  to  an  early  death  and  consigns 
their  mothers  to  exploitation  and  emptiness.  We  must  and  we  will  answer 
abortion  with  loving  alternatives  like  adoption,  and  we  will  ensure  that  our 
laws  preserve  and  protect  the  innocent  unborn  fitim  destruction. 

In  1989  America  can  make  a  New  Beginning  as  a  champion  of  the  most  basic 
civil  right  of  all.  We  can,  as  is  written  in  Deuteronomy,  choose  life,  so  that  we 
and  our  descendants  may  live. 

NOW,  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  Sunday,  January  22, 1989,  as  National 
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Sanctity  of  Human  Life  Day.  I  call  upon  all  Americans  to  reflect  on  their 
heritage  as  a  h«e  people  under  God  and  the  duty  incumbent  upon  each  of  us 
to  recognize  the  personhood  of  every  individual  and  to  defend  the  life  of  every 
innocent  pereon  from  the  moment  of  conception  until  natural  death.  Let  us 
gather  in  homes  and  places  of  worahip  during  this  sixth  annual  observance  of 
National  Sanctity  of  Human  Life  Day  to  o^er  reparation  for  the  appalling 
tragedy  of  abortion  and  to  rededicate  ourselves  to  works  of  charity  and  justice 
in  behalf  of  America's  unborn  children  and  their  mothers. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  €ind 
thirteenth. 
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DEPARTMENT  OF  AGRICULTURE 

Antonal  end  Pnnl  H6aKh  InspscHoii 
S«rvic« 


9CFRPart77 


IDoel(etNo.SS-1«1] 

Tuberculosis  In  Cattle  and  Bison;  State 
Designation 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA 
ACnON:  Interim  rule. 

SUMMARv:  We  are  amending  the 
regulations  governing  the  interstate 
movement  of  cattle  and  bison  l>ecau8e 
of  tuberculosis  by  raising  the 
designation  of  Oregon  h^m  a  modified 
accredited  state  to  an  accredited-free 
state.  This  action  is  necessary  because 
we  have  determined  that  Oregon  meets 
the  criteria  for  designation  as  an 
accredited-free  state. 
DATES:  Interim  rule  effective  January  12. 
1989.  Consolidation  will  be  given  only  to 
comments  postmariced  or  received  on  or 
before  March  13, 1989. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Helene  R. 
Wright,  Regulatory  Analysis  and 
Development.  APHIS.  USDA.  Room  866, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
88-191.  Comments  received  may  he 
inspected  at  Room  1141  of  the  South 
Building.  14th  and  Independence 
Avenue  SW.,  Washington.  DC  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FUfTTHER  INFORMATION  CONTACT: 
Dr.  Ralph  L  Hosker.  Senior  Staff 
Veterinarian,  Cattle  Diseases  Staff,  VS. 
APHIS.  USDA.  Room  734.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-7717. 


SUPPLSMENTANV  MFORMATIOH: 
Background 

The  tuberculosis  regulations 
(contained  in  9  CFR  Part  77  and  referred 
to  below  as  the  regulations]  regulate  the 
interstate  movement  of  cattle  and  bison 
because  of  tuberculosis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  and  bison  not  known  to  be 
affected  with  or  exposed  to  tuberculosis 
are  based  on  whether  the  cattle  and 
bison  are  moved  from  jurisdictions 
designated  as  accredited-free  states, 
modified  accredited  states,  or 
nonmodified  accredited  states.  The 
criteria  for  determining  the  status  of 
states  (the  term  state  is  defined  to  mean 
any  state,  territory,  the  District  of 
Columbia,  or  Puerto  Rico]  or  portions  of 
states  are  contained  in  a  document 
captioned  "Uniform  Methods  and  Rules- 
Bovine  Tuberculosis  Eradication,"  1985 
edition,  which  has  been  made  part  of  the 
regulations  by  incorporation  by 
reference.  The  status  of  either  states  or 
portions  of  states  is  l>ased  on  the  rate  of 
tuberculosis  infection  present  and  the 
effectiveness  of  a  tuberculosis  control 
and  eradication  program. 

Before  publication  of  this  interim  rule, 
Oregon  was  designated  in  S  77.1  of  the 
regulations  as  a  modified  accredited 
state.  However.  Oregon  now  meets  the 
requirements  for  designation  as  an 
accredited-fi«e  state.  Therefore,  we  are 
amending  the  regulations  by  removing 
Oregon  fit>m  the  list  of  modified 
accredited  states  in  S  77.1  and  adding  it 
to  the  list  of  accredited-free  states  in 
that  section. 

Immediate  Actkm 

]ames  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
rule  without  prior  opportimity  for  public 
comment.  It  is  necessary  to  change  the 
regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
Oregon  as  an  accredited-free  state.  This 
action  will  provide  prospective  cattle 
and  bison  buyers  with  accurate  and  up- 
to-date  information,  which  may  affect 
the  marketability  of  cattle  and  bison, 
since  some  prospective  buyers  prefer  to 
buy  cattle  and  bison  from  accredited- 
free  states. 

Since  prior  notice  and  other  public 
procedures  wnth  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  conditions,  and 


because  this  rule  removes  a  regulatory 
restriction,  there  is  good  cause  under  5 
U.S.C  553  to  make  it  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  We  will  consider  comments 
postmarked  or  received  within  60  days 
of  publication  of  this  interim  rule  in  the 
Federal  Register.  Any  amendments  we 
make  to  this  interim  rule  as  a  result  of 
these  comments  will  l>e  published  in  the 
Federal  Register  following  the  close  of 
the  comment  period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  Mrill  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

The  groups  affected  by  this  action  will 
be  certain  livestock  owners  in  Oregon, 
as  well  as  buyers  and  importers  of 
Oregon  cattle.  Changing  the  status  of 
Oregon  will  improve  the  marketability 
of  cattle  and  bison  from  Oregon,  since 
some  prospective  cattle  and  bison 
buyers  prefer  to  buy  from  accredited- 
free  states.  This  will  result  in  a 
l)eneficial  economic  impact  on  some 
small  entities.  However.  l)ased  on  our 
experience  in  similar  designations  of 
other  states,  the  impact  should  not  be 
significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Redoctioa  Ad 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
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recordkeeping  requiremenU  under  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C  3501  et seq). 

Exacutive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Na  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  •  CFR  Part  77 

Animal  diseases.  Bison.  Cattle, 
Transportatioa  Tuberculosis. 

Accordingly.  9  CFR  Part  77  is 
amended  as  follows: 

PART  77— TUBERCULX>SIS 

1.  The  authority  citation  for  Part  77 
continues  to  read  as  follows: 


r.  21  U.S.C  m.  114. 114s,  llS-117. 
Ua  121. 134b.  IMt  7  CFR  2.17. 2J1  end 
371J(d). 


177.1    {Anwndsdl 

2.  In  i  77.1.  paragraph  (2)  of  the 
definition  for  "Modified  accredited 
state"  is  amended  by  removing 
"Oregon". 

3.  In  8  77.1.  paragraph  (2)  of  the 
definition  for  "Ac(7edited-fi«e  state"  is 
amended  by  adding  "Oregon" 
immediately  after  "Oklahoma". 

Done  at  Wasliingtaa.  DC  tills  9th  day  of 
January  1908. 
]mmm  W.  CloMar. 

Adwinistrator,  Animal  and Pkuit  Health 
Inspection  Service. 

(FR  Doc.  89-738  Piled  1-11-80: 8:45  am| 
saisMcoot  Mi*-M-a 


•  CFRPart7t 

(Dock«tNo.8»-2041 

BruceMoeto  m  Cattle;  State  and  Area 
CtaesWIcatione 

AOCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule. 


We  are  affirming  without 
change  an  interim  rule  that  amended  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  ciassincation  of  Louisiana 
from  Class  C  to  Class  B. 
EFFEcnvi  OATC  February  13, 1969. 
KM  ruKTHU  mrowauTiow  contact: 
Dr.  Jan  Huber,  Senior  Staff  Veterinarian. 
Cattle  Diseases  and  Surveillance  Staff, 
VS.  APHIS.  USDA.  Room  731,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-43&-5533. 


suwuMmTARV  aiPomiATiON: 
Background 

In  an  interim  rule  pubUshed  in  the 
Federal  Register  and  effective 
September  29, 1988  (53  FR  37968-37969. 
Docket  Number  88-144),  we  changed  the 
brucellosis  status  of  Louisiana  by 
removing  it  from  the  hst  of  Class  C 
states  in  S  7&41(d)  and  adding  to  the  Ust 
of  Class  B  states  in  S  7&41(c).  Comments 
on  the  interim  rule  were  required  to  be 
postmarked  or  received  on  or  before 
November  28, 196&  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  the  basis 
for  this  rule. 

Executive  Order  12291  and  Regulatory 
FlexibiUty  Act 

We  are  issuing  this  nde  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
efi^ect  on  the  economy  of  less  than  $100 
miUion:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal  state,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattie  moved  interstate  are  moved  fat 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of 
Louisiana  from  Class  C  to  Class  B 
reduces  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  bom  Louisiana. 
Testing  requirements  for  cattle  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  afiected  by 
this  change.  Also,  cattle  from  certified 
brucellosis-free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  groups  affected  by  this  action  are 
certain  herd  owners  in  Louisiana,  as 
well  as  out-of-state  buyers  of  Louisiana 
cattle.  Approximately  53,000  catUe  are 
tested  for  brucellosis  in  Louisiana  each 
year.  Under  Class  C  status, 
nonvaccinated  female  cattle  bom  before 
January  1, 1984  must  have  two  negative 
brucellosis  tests  before  being  moved 
interstate.  Under  Class  B  status,  these 
cattle  do  not  require  a  second  negative 
brucellosis  test  Cattie  that  would  not 
require  this  second  test  under  Class  B 


status  comprise  approximately  10 
percent  (or  5.300  animals)  of  the  53,000 
cattie  tested  for  brucellosis  in  Louisiana 
each  year.  Since  each  test  costs  an 
average  of  $7,  the  state's  cattie  industry 
could  realize  an  estimated  savings  of 
$37,000  yeariy. 

We  have  therefore  determined  that 
changing  Louisiana's  brucellosis  status 
will  not  si^ificantiy  affect  market 
patterns,  and  will  not  have  a  significant 
economic  impact  on  the  small  entities 
affected  by  this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  ntunber  of  small  entities. 

Papennrock  Reductkn  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3501  el 
seq). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

Ust  of  Subjects  In  9  CFR  Part  71 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine.  Transportation. 

PART  7a-BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  Part  78  that  was 
published  at  53  FR  37988-37989  on 
September  29, 1988. 

Authority:  21  U.S.C  lll-114a-l.  114g,  115. 
117, 120, 121. 123-12a  134b.  134f:  7  CFR  2.17, 
2.51,  and  371.2(d). 

Done  in  Washington.  DC  this  9th  day  of 
January  1969. 

JamM  W.  GUmsot, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  89-674  Filed  1-11-89:  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  611 

Organization;  Coneervatorstiipa  and 
RecehrerehifM 

AOfNCV:  Farm  Credit  Administration. 
ACTION:  Final  rule  and  affirmation  of 
interim  rule. 
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SUMMAHY:  The  Farm  Credit 
Administration  (FCA)  Board  adopts  in 
final  form  amendments  to  the 
regulations  relating  to  conservatorships 
and  receiverships,  but  does  not  respond 
to  the  portion  of  the  proposed 
amendment  to  §  611.1156(b)(1)  relating 
to  the  definition  of  insolvency.  The  final 
rule  implements  provisions  of  the  Farm 
Credit  Act  of  1971,  as  amended  by  the 
Agricultural  Credit  Act  of  1987  (Pub.  L 
100-233).  by  permitting  the  FCA  to 
confirm  that  insolvency  exists  through 
means  other  than  examination;  by 
deleting  regulations  providing  specific 
direction  to  the  receiver  of  an 
association  in  selling  loans;  by  providing 
for  the  protection  of  equities  owned  by 
Farm  Credit  System  (System)  borrowers 
during  a  receivership;  by  permitting  a 
System  bank  or  association  in 
receivership  to  issue  preferred  stock  to 
the  Farm  Credit  System  Financial 
Assistance  Corporation;  by  making 
technical  changes  to  eliminate  confusion 
regarding  the  implementation  of  joint 
and  several  liability  on  Systemwide  and 
consoUdated  obligations;  and  by 
requiring  that  certain  powers  be 
exercised  by  the  FCA  Board  as  opposed 
to  the  FCA  or  tiie  Chairman  of  the  FCA 
Board.  Comments  from  the  public  have 
been  considered  and  clarifying  changes 
have  been  made  to  the  proposed  rule. 
date:  This  regulation  shall  become 
effective  upon  the  expiration  of  30  days 
after  this  publication  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  tiie  Federal  Register, 
ran  RNITMni  MFODMATION  CONTACT: 
Eldon  Stoehr.  Regional  Director. 
Northeast  Region.  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive,  McLean.  VA  22102-5090  (703) 
883-4251.  TDD  (703)  883-4444 
or 

Joanne  P.  Ongman,  Attorney.  Office  of 
General  Counsel  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive,  McLean.  VA  22102-5090  (703) 
883-4020,  TDD  (703)  883-4444 
tUPPLCMCNTAIIY  INRMIMATION:  On  May 
12. 1988  (53  FR  16934)  and  October  31. 
1988  (53  FR  43897),  tile  FCA  published 
for  public  comment  proposed 
regulations  relating  to  conservatorships 
and  receiverships  set  forth  in  12  CFR 
Part  611.  The  comment  period  for  these 
proposed  regulations  closed  on  June  13, 
1988,  and  November  21. 1988. 
respectively.  Additionally,  on  May  24. 
198i3,  the  FCA  published  certain  aspects 
of  the  amendments  proposed  on  May  12. 
1988.  as  interim  regulations.  53  FR  18810. 
This  action  was  taken  to  clarify  the  legal 
requirements  applicable  to  receiverships 
and  conservatorships  because  two 


System  institutions  had  recently  been 
placed  in  receivership  by  the  FCA 
Board.  The  comment  period  on  the 
interim  regulations  closed  on  June  23, 
1988.  In  tiiis  document  tiie  FCA  Board 
responds  to  the  comments  received  on 
these  proposed  and  interim  regulations 
and  adopts  the  interim  regulations  as 
final  regulations  without  change. 

The  amendments  proposed  on  May  12. 
1968.  included  revisions  to  conform  12 
CFR  Part  611  to  die  requirements  of  tiie 
Agricultural  Credit  Act  of  1987  (1987 
Act)  by  providing  for  the  protection  of 
equities  owned  by  System  borrowers 
during  a  receivership;  by  permitting  a 
System  bank  or  association  in 
receivership  to  issue  preferred  stock  to 
the  Farm  Credit  System  Financial 
Assistance  Corporation;  by  making 
technical  changes  to  eliminate  confusion 
regarding  the  implementation  of  joint 
and  several  Uability  on  Systemwide  and 
consolidated  obUgations;  and  by 
requiring  that  certain  powers  be 
exercised  by  the  FCA  Board  as  opposed 
to  the  FCA  or  the  Chairman  of  the  FCA 
Board.  The  FCA  received  comments  on 
these  proposed  amendments  and  the 
related  interim  regulations  from  the 
Farm  Credit  Corporation  of  America 
(FCCA).  The  Farm  Credit  Bank  of 
Baltimore  (FCBB)  also  submitied  a 
comment  in  which  it  generally  concurred 
with  the  FCCA's  comments. 

Both  die  FCCA  and  die  FCBB 
concurred  with  the  change  to 
i  611.1174(c)  published  in  the  proposed 
and  interim  regulations  which  deleted 
provisions  relating  to  the  assignment  of 
joint  and  several  liability.  While 
generally  concurring  with  the  other 
amendments  proposed  on  May  12, 1988. 
the  FCCA  commented  that  proposed 

i  611.1156(a) exceeds  statutory 

authority  in  suggesting  that  an 
Assistance  Board  request  to  FCA  'to 
initiate  action  to  appoint  a  receiver' 
must  be  conditioned  upon  an  FCA 
determination  that  grounds  for 
appointment  exist"  In  response  to  this 
comment  the  FCA  Board  has  revised 
§  611.1156(a)  to  clarify  that  the  Farm 
Credit  System  Assistance  Board 
(Assistance  Board)  could  make  such  a 
request  prior  to  an  FCA  determination 
that  grounds  exist  for  the  appointment 
of  a  receiver.  The  FCCA  also  inquired 
whether  the  sale  of  loan  assets  by 
receivers  of  System  institutions  would 
be  subject  to  tiie  borrower  rights 
provisions  of  the  Farm  Credit  Act  of 
1971,  as  amended  (Act),  and  the 
regulations  promulgated  pursuant  to 
these  provisions.  This  question  is 
discussed  in  the  preamble  to  recently 
promulgated  borrower  rights 
regulations.  53  FR  35434  (September  14, 
1988). 


Additionally,  the  FCCA  requested  the 
FCA  to  publish  for  comment  proposed 
regulations  dealing  with  the  authority  of 
bank  receivers  to  sell  loan  assets  to  non- 
System  lenders.  The  FCA  has  addressed 
this  concern  in  further  amendments  to 
12  CFR  Part  611  published  on  October 
31, 1988.  These  proposed  amendments 
related  to  the  sale  and  transfer  of  loans 
of  a  System  institution  in  receivership 
and  the  definition  of  insolvency  stated 
in  S  611.1156(b)(1).  The  proposed 
revisions  to  i  611.1156(b)(1),  contained 
in  the  implementing  regulations  for 
§  4.12(b)(1)  of  tiie  Act  would  also  permit 
the  FCA  to  confirm  that  an  institution  is 
insolvent  through  means  other  than 
examination.  The  FCA  received 
comments  on  these  additional 
amendmenU  from  tiie  FCCA.  The  FCBB. 
the  Farm  Credit  Bank  of  Louisville  and 
the  Louisville  Bank  for  Cooperatives 
submitted  comments  in  which  they 
concurred  with  the  FCCA's  comments. 

The  FCA  did  not  receive  any 
comments  on  the  proposed  amendment 
dealing  with  the  authority  of  bank 
receivers  to  sell  loan  assets  to  non- 
System  lenders.  While  the  FCCA 
concurred  with  the  proposed 
amendment  to  S  611.1156(b)(1) 
permitting  the  FCA  to  confirm  that 
insolvency  exists  through  means  other 
than  examination,  the  FCCA  objected  to 
the  proposed  revision  to  S  611.1156(b)(1) 
insofar  as  it  defines  insolvency  as 
existing  when  a  System  institution  is 
about  to  exhaust  its  permanent  capital, 
and  treats  eligible  borrower  stock  as  a 
liabiUty  instead  of  as  equity.  In  response 
to  these  concerns,  the  FCA  Board  now 
adopts  only  the  amendment  to 
{  611.1156(b)(1)  permitting  tiie  FCA  to 
confirm  that  insolvency  exists  through 
means  other  than  examination  and  does 
not  yet  respond  to  the  portion  of  the 
proposed  rule  relating  to  the  definition 
of  insolvency. 

Ust  of  Subjects  in  12  CFR  Part  611 

Agricultiu^.  Banks.  Banking. 
Organization  and  functions 
(Government  agencies).  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  Part  611  of  Chapter  VL  Tide 
12  of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  61 1-ORGANIZATION 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  set  forth  below  and 
all  other  authority  citations  throughout 
Part  611  are  removed. 

Authority:  Sees.  1  J.  1.13.  2.a  2.ia  3A  3.21. 
4.12, 4.15.  5A  5.9.  5.ia  5.17.  7.0-7.13: 12  US.C. 
2011.  2021.  2071.  2091,  2121,  2142.  2183.  2203. 
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^221.  ZaU.  22U.  22SZ.  2279a-2279f-l:  nc*. 
411  aod  4U  of  Pub.  L  K)0-233. 

Subpart  K—AppoiotRMnt  Of 
Conoorvators  and  Raco4vors 

!«11.t159    tAiMndwfl 

2.  Sectioa  611.1155  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administratioa"  in  the  Tirst 
sentence. 

3.  Section  811.1156  is  amended  by 
revising  paragraphs  (a]  and  (b)(1);  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration"  each  place  it 
appears  n  paragraphs  (b)(4)  and  (bM5): 
and  by  adding  a  new  paragraph  (bK6)  to 
read  as  follows: 

S  61 1.1  IMQrounda  tor  appoMmwit  of 
oonMTvatufs  and  racalwa, 

(a)  Upon  a  determination  by  the  Farm 
Credit  Administration  Board  of  the 
existence  of  one  or  more  of  the  factors 
set  forth  in  paragraph  (b)  of  this  section, 
vvith  respect  to  any  bank,  association,  or 
other  institution  of  the  System,  the  Farm 
Credit  Administration  Board  may,  at  its 
discretion,  appoint  a  conservator  or 
receiver  for  such  institution.  Further,  the 
Farm  Credit  System  Financial 
Assistance  Board  may  request  the  Farm 
Credit  Administration  Board  to  appoint 
a  receiver  and,  if  one  or  more  nf  the 
conditions  set  forth  in  paragraph  (b)  of 
this  section  are  met  as  determined  by 
the  Farm  Credit  Administration,  may 
direct  the  Farm  Credit  Administration 
Board  to  appoint  a  conservator. 

(b)-  •  • 

(1)  The  instilutioa  is  insolvent  For 
purposes  o£  tkis  paraigraph.  "insolvent" 
meaas  that  Uto  PCA  has  oonfimed  that 
the  assets  of  the  institution  are  less  than 
its  obligations  to  its  creditors  and 
others,  incJoding  Ks  members. 
•        •        •        •        • 

(6)  The  institution  is  unable  to  make  a 
timely  paymaot  of  principal  or  interest 
on  any  insured  obligation  (as  defined  in 
section  5.51(3)  of  the  Act)  issued  by  the 
institution  individually,  or  on  whidi  it  is 
primarily  Kable. 

ft11.1lS7    (Amendadl 

4.  Section  S11.1157(a)  is  amended  by 
removing  the  words  "Qiairman  of  the" 
in  the  flrst  sentence  and  adding  the 
word  "Board"  after  "Farm  Credit 
Administration"  the  second,  third, 
fourth,  and  fifth  place  it  appears: 
paragraph  (b)  of  {  811.1157  is  amended 
by  removing  the  words  "Chairman  of 
the"  in  the  Hrst  sentence  and  adding  the 
word  "Board"  after  "Farm  CredH 
Administration"  the  second  place  it 
Hppears 


{•tl.list   lAmeadedl 

5.  Section  611.1158  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Adamistration"  each  place  it 
appears. 


1811.1160    lAmandsd] 

6.  Section  611.1160(a)  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Adannistration"  and  removing 
the  word  "Chairman"  and  adding  in  its 
place  the  word  "Board";  paragraph  (b)  is 
amended  by  adding  the  word  "Board" 
after  "Farm  Credit  Administration": 
paragraph  (e)  is  amended  by  adding  the 
word  "Board"  after  "Farm  Credit 
Administration"  the  second  place  it 
appears  and  by  removing  the  word 
"Chainaaa"  and  adding  in  its  place  the 
"Board";  paragraph  (f)  and  (g)  are 
amended  by  removing  the  wend 
"Chairman"  and  adding  in  its  place  the 
word  "Board*'  each  place  it  appears. 


9611.1161    (AoMndedl 

7.  Section  611.1161  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration"  first  place  it 
appears  in  the  introductory  paragraph: 
paragraph  (s)  is  amended  by  adding  die 
word  "Board"  after  "Farm  Credit 
Administration". 

8.  Section  611.1162(b)  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Adaunistration":  and  by  adding 
new  paragraphs  (c)  and  (d)  to  read  as 
foUows: 

9611-1182    Reservation  of  equity. 

•        «        •        •        • 

(c)  Notwithstanding  paragraph*  (a) 
and  (b)  of  this  sectioa  eligible  borrower 
stock  shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act 

(d)  Nothing  above  shall  aflect  the 
authority  of  an  assodatioa  tai 
receivership  to  issue  preferred  stodi  in 
accordance  with  Tide  VI  of  the  Act 


§61 1.1166    (f 

9.  Section  611.1165  removed  and 
reserved. 

H  611.1166k  611.11«7  and  611.1166 
(Rotfntgaalsd  aa  fl  611.1167  61 1.166  and 
611.1ia») 

10.  Sections  611.1166,  611.1167,  and 
611.1168  are  redesignated  as 

tS  611.1187. 611.1188,  and  611.1169.  and 
a  new  f  6!1.116e  is  added  to  read  as 
follows: 


S  611.1166 

Upon  placingaa  iastHution  in 
liquidation,  the  receiver  shall 
immediately  notify  every  borrower  wrho 
has  an  uninsured  account  (voluntary  or 


involuntary)  that  the  funds  will  be 
applied  against  the  outstanding 
indebtedness  of  any  loans  of  such 
borrower  unless,  within  15  days  of  such 
notice,  the  borrower  directs  the  receiver 
to  otherwise  apply  such  funds  in  the 
manner  provided  for  in  existing  loan 
documents. 

11.  Newly  redesignated  611.1167(a)(4) 
is  amended  by  adding  the  word  "Board" 
after  "Farm  Credit  Administration"  and 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 


S  611.1167    Prtorttyef 


(d)  Notwithstanding  this  section, 
eligible  borrower  stock  shall  be  retired 
in  accordance  with  section  4.9A  of  the 
Act. 

12.  Newly  redesignated  i  611.1168(a) 
is  amended  by  adding  the  word  "Board" 
after  "Farm  Credit  Administration":  and 
by  revising  paragraph  (b)  to  read  as 
follows: 

S  611.1166    Inventory,  examinetion,  sudH 
and  reports  to  stocUioMers. 

(b)  The  association  in  receivership 
shall  be  examined  on  an  annual  basis 
by  the  Farm  Credit  Administration.  The 
association  shall  be  audited  by  a 
certified  public  accountant  approved  by 
the  Farm  Credit  Administration  at  such 
times  as  the  Farm  Credit  Administration 
determines.  The  cost  of  such 
examination  and  audit,  as  determined 
by  the  Farm  Credit  Administration,  shall 
be  paid  from  the  assets  of  the 
association  in  receivership. 


9611.1166 

13.  Newly  redesignated  {  611.1169  is 
amended  b^  removing  the  words 
"Chairman  of  the"  in  the  first  sentence; 
by  adding  the  word  "Board"  after  "Farm 
Credit  Administration"  the  first  and 
second  place  it  appears:  and  by 
removing  the  words  "pursuant  tu 

S  617.7090  of  this  chapter"  in  the  third 
sentence. 

Subpart  M — Liqaadation  of  Banks 

14.  Section  611.1170  is  amended  in 
paragraphs  (a)  and  (b)  by  adding  the 
word  "Board"  after  'Term  Credit 
Administration";  and  in  paragraphs  (a), 
(e).  (f).  and  (g)  by  removing  the  word 
"Chairman"  and  adding  in  its  place  the 
word  "Board"  each  place  it  appears. 

15.  Section  611. 1170  is  amended  by 
revising  paragraph  fh)  to  read  as 
follows: 


9611.1170 


OT  fVCWV9f  • 


w^mr-s^:- 
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(h)  For  purposes  of  this  subpart  the 
term  "bank"  will  include  all  banks, 
service  corporations  chartered  under 
Title  IV  of  the  Act.  the  Federal 
Agricultural  Mortgage  Corporation,  the 
Federal  Farm  Credit  Banks  Funding 
Corporation,  and  the  Farm  Credit 
System  Financial  Assistance 
Corporation. 

16.  Section  611. 1172  is  amended  by 
adding  "Board"  after  "Farm  Credit 
Administration"  in  paragraph  (b)  and  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

9611.1172    Preservation  of  equity. 
*        •        •        •        * 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  eligible  borrower 
stock  shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act. 

(d)  Nothing  in  this  section  shall  aff^ect 
the  authority  of  a  bank  in  receivership  to 
issue  preferred  stock  in  accordance  with 
Title  VI  of  the  Act 

17.  Section  611. 1174  is  amended  by 
removing  paragraph  (c);  by 
redesignating  paragraphs  (d),  (e).  and  (f) 
as  paragraphs  (c),  (d),  and  (e). 
respectively;  newly  redesignated 
paragraph  (d)  is  amended  by  removing 
the  references  to  "(d)"  and  adding  in 
their  place,  "(c)";  by  revising  newly 
redesignated  paragraph  (c)(5);  and  by 
adding  new  paragraph  (f)  to  read  as 
follows: 


9611.1174    CredNors'eWme 
of 


(c)  *  •  • 

(5)  All  claims  of  holders  of 
consolidated  and  Systemwide  bonds 
and  claims  of  the  other  System  banks 
arising  from  their  payments  pursuant  to 
section  4.4  of  the  Act. 

*  •        •        *        * 

(f)  Notwithstanding  this  section, 
eligible  borrower  stock  shall  be  retired 
in  accordance  with  section  4.9A  of  that 
Act. 

18.  Section  611.1175  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows:  . 

9611.117S    Inventory,  examination,  audK, 
and  reports  to  stocklMMer*. 

*  •        •        •        •  I 

(b)  The  bank  in  receivership  shall  be 
examined  on  an  annual  basis  by  the 
Farm  Credit  Administration.  The  bank 
shall  be  audited  by  a  certified  public 
accountant  approved  by  the  Farm  Credit 
Administration  at  such  times  as  the 
Farm  Credit  Administration  determines. 
The  cost  of  such  examination  and  audit 
as  determined  by  the  Farm  Credit 


Administration,  shall  be  paid  from  the 
assets  of  the  bank  in  receivership. 

9611.1176   [Amended] 

19.  Section  611.1176  is  amended  by 
removing  the  word  "Chairman"  and 
adding  in  its  place,  the  word  "Board"  in 
the  first  sentence;  by  adding  the  word 
"Board"  after  "Farm  Credit 
Administration"  the  second  place  it 
appears;  and  by  removing  the  words 
"pursuant  to  §  617.7090  of  this  chapter" 
in  the  third  sentence. 

Subpart  N — Conservators  and 
Conservatorships  of  Banks  and 

20.  Section  611.1180  is  amended  in 
paragraph  (a)  by  adding  the  word 
"Board"  after  "Farm  Credit 
Administation";  and  in  paragraphs  (d) 
and  (e)  by  removing  the  woid 
"Chairman"  and  adding  in  its  place  the 
word  "Board";  and  paragraph  (f)  is 
revised  to  read  as  follows: 

9611.1160    Appointment  of  a  coneervstor. 

(f)  For  purposes  of  this  subpart 
"System  institution"  will  mean  all 
banks,  associations,  service 
corporations  chartered  under  Title  IV  of 
the  Act  the  Federal  Agricultural 
Mortgage  Corporation,  the  Farm  Credit 
Banks  Funding  (Corporation,  and  the 
Farm  Credit  System  Financial 
Assistance  Corporation. 

9  61 1.1 16^    [Amended] 

21.  Section  611.1181  is  amended  in 
paragraphs  (b)  and  (c)(1)  by  adding  the 
word  "Board"  after  "Farm  Credit 
Administration". 

22.  Section  611.1182  is  amended  in 
paragraph  (a)  by  adding  the  word 
"Board"  after  "Farm  Credit 
Administration"  the  first  place  it  occurs 
and  by  revising  paragraph  (b)  to  read  as 
follows: 


9611.1182    Inventory,  examination, 
and  reports  to  stockholdefs. 


(b)  The  institution  in  conservatorship 
shall  be  examined  by  the  Farm  Credit 
Administration  on  an  annual  basis.  The 
institution  shall  also  be  audited  by  a 
certified  public  accountant  approved  by 
the  Farm  Credit  Administration  at  such 
times  as  the  Farm  Credit  Administration 
may  determine.  The  cost  of  such 
examination  and  audit  as  determined 
by  the  Farm  Credit  Administration,  shall 
be  paid  from  the  assets  of  the  institution 
in  conservatorship  unless  otherwise 
ordered  by  the  Farm  Credit 
Administration. 


Date:  fanuary  6, 1968. 
David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  89-778  Filed  1-11-89;  8:45  am) 
■NJJNQ  COW  STOI-OS-M 

12  CFR  Parts  612, 614, 615  and  618 

Personnel  Administration;  Loan 
Poides  and  Operations;  Funding  and 
Fiscal  Affairs,  l.oan  Policies  and 
Operations,  and  Funding  Operations; 
General  Provisions 

AOCNCV:  Farm  Credit  Administration. 

ACTION:  Interim  rule;  request  for 
comments. 

tUMMAWY:  In  accordance  with  various 
Farm  Credit  Administration  (FCA) 
regulations.  Farm  Credit  institutions 
(institutions)  are  currently  required  to 
submit  certain  proposed  policies, 
procedures,  programs,  and  activities  to 
FCA  for  its  approval  prior  to  the 
institution  implementing  such  policies, 
procedures,  programs  and  activities. 
These  submissions  by  the  institutions  to 
PCA  are  referred  to  collectively  herein 
as  "prior  approvals".  The  FCA  Board 
has  determined  that  certain  prior 
approvals  are  unnecessary  in  light  of 
recent  amendments  to  the  Farm  Credit 
Act  of  1971  and  Congressional  intent 
and  are  inconsistent  with  FCA's  role  as 
an  arm's  length  regulator.  The  FCA 
adopts  an  interim  rule  eliminating  the 
prior  approval  portions  of  the 
regulations  set  forth  below.  Thus, 
effective  immediately,  institutions  are 
no  longer  required  to  submit  to  the  FCA 
certain  prior  approvals  as  more 
specifically  discussed  below. 
Elimination  of  these  prior  approvals 
does  not  relieve  the  institutions  of  their 
responsibihty  to  develop  and  implement 
such  jjolides,  procedures,  programs  and 
activities  and  to  operate  in  a  safe  and 
sound  manner  and  in  accordance  with 
all  applicable  laws,  rules  and 
regulations.  The  institutions  and  such 
policies,  procedures,  programs,  and 
activities  continue  to  be  subject  to 
examination  by  the  FCA.  The  FCA 
solicits  comments  on  the  amendments  to 
the  regulations. 

DATE:  This  regulation  is  effective 
January  6, 1989.  Written  comments  must 
be  submitted  on  or  before  March  6, 1989. 


:  Submit  any  comments  in 
writing  (in  triplicate)  to  Anne  E.  Dewey, 
General  Counsel,  Farm  Credit 
Administration,  McLean,  Virginia  22102- 
5090.  Copies  of  all  communications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
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OfTice  of  General  CoanwL  Fann  Crtdit 

Administration. 


POM  PUNTHKN  MTONMATIOM  CONTACT: 
John  C  Moore.  Deputy  Chief.  Financial 
Analysis  and  Standards  Division.  Farm 
Credit  Administration.  1501  Farm  Credit 
Drive.  McLean.  Virginia  22102-5090. 
(703)  863-M02  TDD  (703)  883-4444. 
•urflSMCNTAnv  mmmiation:  The  FCA 
Board  has  determi— d  ikat  certain  prior 
approvals  are  unneceMary  in  light  of 
recent  amendments  to  the  Farm  Credit 
Act  of  1071  and  Congressional  intent, 
and  are  inconsistent  with  FCA's  role  as 
an  arm's  length  regulator.  Accordingly, 
the  FCA  adopts  an  interim  rule 
amending  certain  regulations  by 
eliminating  prior  approval  language 
from  the  regulations.  The  effect  of  the 
amendments  to  the  regulations  Usted 
below  is  that  institutions  are  no  longer 
required  to  submit  the  relevant  proposed 
policies,  procedures,  programs,  and 
activities  to  the  FCA  for  its  prior 
approval  The  prior  approvals  are 
deleted  to  conform  thie  regulations  to 
amendments  to  the  Act  and  to  comply 
with  Congressional  intent  as  evidenced 
by  such  amendments.  Accordingly,  it  is 
the  judgment  of  the  FCA  Board  that  the 
language  concerning  the  prior  approvals 
which  is  delineated  beiow  should  be 
elioiinated  from  the  relevant  regulations 
effective  immediately. 

The  Agricultural  Credit  Act  of  1087 
(1987  Amendments]  which  amended  the 
Act  speciBcally  elioiinated  the  following 
prior  approvals  from  the  statute:  (1) 
Loss-sharing  agreements  between  and 
among  banks  for  cooperatives  (BCs)  and 
between  and  among  Farm  Credit  bsinks 
(FCBs):  (2)  the  makhig  of  "other 
investments"  by  FCBs  and  of  certain 
specific  investments  by  BCs:  (3)  foreign 
investments  by  BCs:  and  (4)  BC  deposits 
for  international  trade.  Public  Law  100- 
233.  section  802.  Accordingly,  the  prior 
approval  language  in  12  CFR  ei4.4340(a); 
615.5135(b):  615.5143:  and  615.5igo(b)  is 
eliminated  to  conform  the  regulations  to 
the  1987  Amendments.  Since  the  1987 
Amendments  eliminated  the  los»- 
sharing  prior  approvals  for  FCBs  and 
BCs  which  are  the  subject  matter  of  12 
CFR  014.4340(a).  the  FCA  Board  has 
interpreted  Congressional  intent  to 
require  eliminating  these  prior  approval 
for  associations  as  well. 

The  Farm  Credit  Amendments  Act  of 
1965  and  the  Farm  Credit  Act 
Amendments  of  1988  (1985  and  1988 
Amendments)  eliminated  the  following 
prior  approvals  from  the  Act  (1)  Bank 
interest  rates  and  policies:  and  (2) 
production  credit  association  (PCA) 
loans  that  bear  interest  rates  as 
determined  by  the  relevant  FICB  board. 
Public  Law  go-fioe,  secUon  1033  and 


Pub.  L  90-206.  section  205(b).  Since  the 
1985  and  1986  Amendments  speciHcally 
eliminated  these  prior  approvals,  the 
FCA  has  interpreted  Congressional 
intent  to  require  that  prior  approvals  of 
bank  and  PCA  interest  rate  programs  be 
eliminated  as  well.  Accordmgly,  the 
prior  approval  language  in  12  CFR 
614.4280;  614.4320:  and  614.4321  U 
eliminated  to  conform  the  regulations  to 
the  1985  and  1986  Amendments. 

Consistent  with  FCA's  interpretation 
of  the  intent  of  Congress  as  evidenced 
by  the  deletion  of  the  specific  prior 
approvals  disotsaed  above.  FCA 
eliminates  from  the  following 
regtilations  the  prior  approval  language 
which  is  not  specifically  required  by 
statute  or  necessary  at  this  time  to 
ensure  FCA's  role  as  an  arm's  length 
regulator  12  CFR  812.2150(a); 
612.2150(c):  612.2160(a):  614.4345; 
614.446a  814.4511;  815.504ft  815.5104; 
and  618.8060. 

The  FCA  Board  has  determined  that  it 
is  necessary  to  implement  these 
amendments  to  the  regulations  as 
quickly  as  possible  to  conform  the 
regulations  to  statutory  changes  and  to 
Congreasional  intent.  In  addition,  by 
eliminating  these  prior  approvals 
immediately,  FCA  is  emphasizing  that 
institutions  are  clearly  responsible  for 
developing  and  implementing  the 
relevant  policies,  procedures,  programs 
and  activities,  while  FCA  will  continue 
to  examine  such  matters.  Thus, 
immediate  implementation  assists  FCA 
in  further  establishing  and  fulfilling  its 
role  as  an  arm's  length  regulator. 
Furthermore,  since  these  regulations 
relieve  restrictions,  the  FCA  Board  finds 
that  notice  and  pubhc  comment  prior  to 
the  effective  date  of  this  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  in  this 
instance.  See  5  U.S.C.  553(b)(B).  For  the 
reasons  stated  immediately  above,  the 
FCA  Board,  pursuant  to  5  U.S.C 
563(d)(1)  and  12  U.S.C.  2252(c)(2),  finds 
good  cause  to  make  this  regulation 
effective  in  less  than  30  days. 

List  of  8ub)Kto  in  12  CFR  Parts  812. 814. 
•15  and  618 

Accounting.  Agriculture,  Archives  and 
records.  Banks.  Banking.  Conflict  of 
Interest.  Credit,  Foreign  trade. 
Government  securities.  Insurance. 
Investments.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

As  stated  in  the  preamble.  Parts  612, 
814,  815  and  618  of  Chapter  VI  Title  12. 
Code  of  Federal  Regulations,  is 
amended  as  follows: 


PART  812-Kn80NNEL 
ADMINISTRATION 

1.  The  authority  citation  for  Part  612 
continues  to  read  as  follows: 

Audiatily:  Sees.  5.9  and  S.17;  12  U.S.C.  2243 
and22SZ 

Subpart  B— Standards  of  Conduct  for 
Diractors,  Officara,  and  Employaaa 

9612^150    Employwa    proWMtad  acts. 

2.  Section  612.2150  is  amended  by 
removing  the  words  "and  approved  by 
the  Farm  Credit  Administration"  in  the 
last  sentence  of  paragraph  (a):  and  in 
the  introductory  text  of  paragraph  (c)  by 
removing  the  words  "which  have  been 
approved  by  the  Farm  Credit 
Administration". 

(612^160    Bank  and  service  organization 
aoMciaa  and  pfocaduras- 

3.  Section  612.2160  is  amended  by 
removing  the  words  "and  shall  submit 
the  policies,  guidelines,  and  procedures 
to  the  Farm  Credit  Administration  for 
approval"  in  the  last  sentence  of 
paragraph  (a). 

PART  814— LOAN  POUCIES  ANO 
OPERATIONS 

4.  The  authority  citation  for  Part  614 
continues  to  read  as  follows: 

AutlMrity:  Sees.  1.3. 1.5.  lA  1.7. 1.9, 1.10. 
2.a  2.2,  2.3.  2.4.  2.ia  2.12.  2.13.  2.15,  3J0,  3.1, 
3.3.  3.7,  3A  3.10.  3.20.  3.28.  4.12,  4.12A.  4.13. 
4.13a  4.14.  4.14A.  4.14C  4.14D.  4.14E.  4.ia 
4.19,  4.36.  4.37.  5.9.  5.10.  5.17,  7.0,  7.2.  7A  7.7, 
7.&  7.12.  7.13.  8.0. 15;  12  U.S.C.  2011.  2013. 
2014.  2015.  2017.  2011  2071.  2073.  2074.  2075. 
2091.  2093.  2094.  2096.  2121.  2122.  2124.  2128. 
2129.  2131.  2141.  2149.  2183,  2184.  2198.  2201. 
2202.  2202a.  22a2c  2202d  2202e.  2206.  2207. 
2219a.  2219b.  2243.  2244.  22S2,  2279a.  2279a-2. 
2279b.  2279b-l.  Z279h-Z  2279f.  2279f-l. 
2279aa.  2Z79Ba-5:  sec.  413  of  Pub.  L  100-233. 

Subpart  G — Intarast  Ratas  and 
Chargaa 

9  614.4280    mtamtrataa. 

5.  Section  614.4280  is  amended  by 
removing  the  designation  for  paragraph 
(a):  by  removing  the  words  "with  the 
approval  of  the  Farm  Credit 
Administration"  in  the  first  sentence  of 
paragraph  (a):  and  by  removing 
paragraph  (b). 

9614.4320    Production  credn  asaodations. 

6.  Section  614.4320  is  amended  by 
removing  the  words  "and  approved  by 
the  Farm  Credit  Administration"  in  the 
first  sentence. 

9  614^21    IntarMt  rale  programa. 

7.  Section  614.4321  is  amended  by 
removing  the  last  sentence  of  the 
introductory  paragraph. 
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Subpart  I— Loaa-Sharing  Agreentant 

9614.4340    QenwaL 

&  Section  614.4340  is  amended  by 
removing  the  words  "and  with  the  prior 
written  approval  of  the  Farm  Credit 
Administration,"  in  the  first  sentence  of 
paragraph  (a). 

9614w434S    Quaranty  Agrawnanta. 

9.  Section  614.4345  is  amended  by 
removing  the  words  "with  approval  of 
the  Farm  Credit  Administration,''  and 
capitalizing  the  word  "Guaranty". 

Subpart  M— Loan  Approval 
Re(|uirafnenta 

9614.4460    Loan  approval  rasponsibiitty. 

10.  Section  614.4460  is  amended  by 
removing  the  words  "establishment  of  a 
policy  under  which  such  loans  are  to  be 
submitted  to  the  Farm  Credit 
Administration  for  prior  approval,"  in 
the  second  sentence  of  the  introductory 
text;  by  removing  the  words  "and  the 
Farm  Credit  Administration"  in  the  third 
sentence  of  the  introductory  text  and 
also,  at  the  end  of  the  third  sentence  of 
the  introductory  text  by  removing  the 
words  "with  a  copy  to  the  Farm  Credit 
Administration  for  post  review";  and  in 
paragraphs  (0(1)  and  (f)(3)  by  removing 
the  words  "and  approved  by  the  Farm 
Credit  Administration". 

Subpart  N— Loan  Servicing 
Requirements 

S614.4S11    Federalland  IMM*  asaocMion 
compansation. 

11.  Section  614.4511  is  amended  by 
removing  the  words  "and  the  Farm 
Credit  Administration"  in  the  first 
sentence. 

PART  615— FUNDiNQ  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

12.  The  authority  citation  for  Part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5. 1.11, 1.12.  2.2. 2J,  2.4, 
2.5.  2.12.  3.1,  3.7,  3.11.  3.25.  4.3.  4.9,  4.14a  4.25, 
5.9.  5.17,  6.20  626- 12  U.S.C  2013.  2019.  202a 
2073.  2074.  2075,  207S,  2083.  2122.  2121  2132. 
2146.  2154,  2160.  2202b.  2211,  2243.  2252, 
2278b,  2278b-a;  sec.  301(a)  of  Pub,  L  100-233. 

Subpart  A— Funding 

§615.5040    Borrowings  from  financial 
InstnutkNia  otitar  than  commarcial  banica. 

13.  Section  615.5040  is  amended  by 
removing  the  words  "only  with  the 
approval  of  the  Farm  Credit 
Administration". 


Subpart  C— Issuance  of  Bonds,  Notes, 
Debentures  and  SImNar  Obigationa 

961U104    DabtpoHcy. 

14.  Section  615.5104  is  amended  by 
removing  the  words  "subject  to  approval 
by  the  Farm  Credit  Administration.". 

Subpart  D— Other  Funding 

9  61Sk5135    Investment  policy. 

15.  Section  615.5135  is  amended  by 
removing  the  words  "subject  to  the 
approval  of  the  Farm  Credit 
Administration,"  in  the  first  sentence  of 
the  introductory  text  of  paragraph  (b). 

Sulipart  E— Investments 

9615,5143    Banks  for  cooparativas. 

16.  Section  615.5143  is  amended  by 
removing  the  words  "and  approved  by 
the  Farm  Credit  Administration"  in  the 
first  sentence. 

Subpart  6— Deposit  of  Funds 

9615.5190    GenwaL 

17.  Section  615.5190  is  amended  by 
removing  the  words  "and  approved  by 
the  Farm  Credit  Administration"  in  the 
first  sentence  of  paragraph  (b). 

PART  618— GENERAL  PROVISIONS 

18.  The  authority  citation  for  Part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.11, 1.12,  2.2.  2.4.  2.5, 
Z12.  3.1.  3.7,  4.12.  4.13A,  4J5.  4J9.  5.9. 5.ia 
5.17: 12  U.S.C.  2013.  2019.  2021  2073.  2075, 
2071  2093,  2122.  2121  2183.  2201  2211.  2211 
2243,  2244.  ZZSZ. 

Sul>part  C— Leasing 

961SJ060    Leasing imitatlona. 

19.  Section  618.8060  is  amended  by 
removing  the  words  "and  the  Farm 
Credit  Administration". 

Date:  January  1 1988. 
DavidA.HiU. 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc  88-780  Filed  1-11-88;  145  am] 
BILLING  c50E  tros-et-M 


12  CFR  Part  614 

Loan  Policies  and  Operations 

agency:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

summary:  On  November  a  198a  the 
Farm  Credit  Administration  (FCA) 
deferred  the  following  portions  of  the 
borrower  rights  regulations:  (1)  That 
portion  of  12  CFR  614.4387(c)(1)  which 
states  "*  *  *.  including  the  effective 
interest  rate;"  and  (2)  paragraph  (d)(1)  of 
12  CFR  614.4367.  53  FR  45073.  FCA 


adopts  and  publishes  a  final  regulation 
concerning  these  previously  deferred 
portions  of  the  borrower  rights 
regulations  on  disclosures  of  changes  in 
the  effective  interest  rate. 

The  final  regulation  eliminates  the 
previous  requirement  that  qualified 
lenders  disclose  the  new  effective 
interest  rate  when  such  new  rate  has 
resulted  from  an  adjustment  in  the 
stated  contract  rate.  However,  when  the 
stated  contract  rate  is  adjusted, 
borrowers  must  still  be  provided  with 
the  following  disclosures:  the  new 
contract  rate,  the  date  that  the  rate  is 
effective,  and  a  statement  of  any  factors 
other  than  standard  adjustment  factors 
which  were  taken  into  account  in 
establishing  the  new  rate.  12  CFR 
614.4367(c).  In  addition,  when  there  has 
been  a  change  in  the  amount  of  stock  or 
participation  certificates  which 
borrowers  are  required  to  own  that 
modifies  the  effective  interest  rate,  the 
final  regulation  requires  that  institutions 
disclose  the  impact  on  the  new  effective 
interest  rate  by  disclosing  either  the 
new  effective  rate,  or  by  a 
representative  example. 

EFFECm^  date:  The  regulation  shall 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  houses  of  Congress 
are  in  session.  Notice  of  effective  date 
will  be  published. 

FOR  FURTHER  INFORMATION  CONTACT 

Andrea  ).  Cah,  Senior  Attorney.  Office 
of  General  Counsel,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-402a  TDD  (703)  883-4444. 

SUPPLEMENTARY  RffORMATKNC  On 

September  14, 1968,  FCA  published  final 
regulations  under  Parts  614,  615,  and  618 
on  borrower  rights  (53  FR  35427).  which 
became  effective  on  October  14, 1968  (53 
FR  45073).  The  borrower  rights  include, 
among  others,  certain  disclosure 
requirements  on  borrowers'  loans 
specified  in  the  Farm  Credit  Act  of  1971. 
as  amended  by  the  Agricultural  Credit 
Act  of  1987  (the  Act), 

After  publication  of  the  final  borrower 
rights  regulations,  FCA  received 
comments  on  two  portions  of  the 
disclosure  regulations  concerning  the 
effective  interest  rate.  Specifically,  the 
two  portions  of  the  regulations  required 
disclosure  of  the  new  effective  interest 
rate  when  the  rate  has  been  modified 
due  to:  (1)  A  change  in  the  stated 
contract  rate,  or  (2)  a  change  in  the 
stock  or  participation  certificates  which 
borrowers  must  own.  Farm  Credit 
System  institutions  (institutions) 
expressed  concern  that,  at  the  time,  they 
were  unable  to  comply  with  these 
portions  of  the  regulations  and  that  to 
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attain  compliance  in  the  future  would 
create  unnecessary  costs  for  the 
institutions  and  not  represent 
meaningful  disclosure  to  borrowers.  The 
institutions  explained  the  main  problem 
as  the  lack  of  information  in  their 
computer  data  bases  on  loan  origination 
fees.  See  53  FR  45101-45102.  In  light  of 
these  concerns,  FCA  deferred  the  two 
portions  of  the  disclosure  regulations 
and  published  a  supplemental  proposed 
rule  and  resolicitation  of  comments 
concerning  disclosures  of  changes  in  the 
effective  interest  rate  (53  FR  45073  and 
45101).  FCA  received  comments  from 
three  Farm  Credit  Banks  (FCBs),  four 
other  institutions,  the  National  Farmers 
Union  (NFU).  and  the  Farm  Credit 
Corporation  of  America  (FCCA)  in 
response  to  the  resolicitation  of 
comments.  All  comments  were 
considered  in  writing  the  Hnal 
regulation. 

The  FCCA  and  one  institution 
commented  that  since  section  4.13(a)  of 
the  Act  requires  disclosures  "not  later 
than  the  time  of  the  loan  closing,"  the 
subject  changes  in  the  effective  interest 
rate  which  occur  after  loan  closing,  need 
not  be  disclosed  by  the  lenders. 
Although  these  commenters  recognized 
that  even  if  section  4.13(a)(4)  of  the  Act 
(which  requires  disclosure  of  "any 
change  in  the  interest  rate")  might  be 
interpreted  as  requiring  disclosures  after 
loan  closing,  they  asserted  that  the  Act 
only  requires  such  disclosure  of  changes 
in  the  stated  contract  rate,  not  the 
effective  interest  rate.  Based  on  this 
statutory  interpretation.  FCCA  asserted 
that  12  CFR  614.4367(d)  should  be 
eliminated  in  its  entirety.  FCA  does  not 
agree  with  this  interpretation  of  the  Act 
The  Act  obviously  provides  for 
disclosures  after  loan  closing.  See 
section  4.13(a)(4)  of  the  Act  In  addition, 
borrowers  are  entitled  to  meaningful 
and  timely  disclosure  and  the  need  for 
such  disclosure  does  not  cease  after 
loan  closing. 

While  further  discussing  12  CFR 
614.4367(d).  FCCA  set  forth  iU  own 
interpretation  of  this  section.  Section  (d) 
of  12  CFR  614.4367  states,  "Each 
qualified  lender  that  takes  any  action 
which  changes  the  amount  of  stock  or 
participation  certiHcates  which 
borrowers  are  required  to  own  •  •  •" 
shall  make  the  appropriate  disclosures. 
(Emphasis  added.)  Accordingly,  FCCA 
reasoned  that  any  stock  changes  that 
the  borrower/ stockholders,  themselves, 
have  authorized  [e.g..  merger  votes 
which  may  include  stock  "ranges")  are 
exempt  from  the  disclosure 
requirements  set  forth  in  12  CFR 
614.43e7(d).  FCA  disagrees  with  this 
inleipratatioii.  First  the  fact  that 


stockholders  vote  on  a  merger  that  may 
result  in  a  change  in  the  stock  or 
participation  certificate  requirement 
does  not  mean  that  the  resulting  change 
does  not  constitute  action  by  a  qualified 
lender  for  the  purposes  of  disclosing  the 
impact  of  the  change  in  the  stock  or 
participate  certiflcate  requirement. 
Although  a  majority  of  the  borrower/ 
stockholders  must  authorize  the  merger 
plan,  the  institution's  board  of  directors 
must  also  approve  the  plan.  12  U.S.C. 
2279a,  2279b-2,  2279f.  and  2279f-l.  Thus, 
the  action  cannot  be  characterized  as 
"borrower/stockholder  action,"  as 
opposed  to  "institution  action"  for  the 
purposes  of  avoiding  compliance  with  12 
CFR  614.4367(d).  Second,  the  purpose  of 
the  disclosure  regulations  is  to  provide 
timely  and  meaningful  disclosure  to 
borrowers.  This,  even  if  an  action  were 
considered  to  be  "borrower/stockholder 
action."  as  well  as  "institution  action," 
the  information  that  is  provided  to 
stockholders  dtuing  a  merger 
transaction,  for  example,  is  not 
necessarily  the  same  information  that 
must  be  provided  pursuant  to  12  CFR 
614.4367(d)  to  attain  meaningful 
disclosure.  See  the  discussion  below. 
Finally.  FCCA  has  incorrectly  focused 
on  the  merger,  not  the  change  in  the 
stock  or  participation  certiHcate 
requirement  It  is  the  change,  and  not 
the  merger  that  triggers  the  disclosure 
requiremenU  of  12  CFR  614.4367(d). 

In  their  comments,  the  FCCA. 
institutions,  and  the  NFU  compared 
FCA's  disclosure  regulations  with  those 
imposed  on  other  financial  institutions. 
As  was  discussed  by  some  of  the 
commenters,  the  Federal  Reserve 
Board's  implementing  regulations  for  the 
Consumer  Credit  Protection  Act  (the 
"Truth  in  Lending  Act"  or  TTLA)  (12  CFR 
Part  226)  do  not  require  similar 
subsequent  disclosures  of  changes  in  the 
annual  percentage  rate  (APR)  for 
variable  rate  transactions.  Regulations 
to  which  other  financial  institutions  are 
subject  may  be  useful  for  comparison. 
However,  comparisons  of  FCA 
disclosure  regulations  to  TEA 
disclosure  requirements  may  not 
necessarily  be  instructive  since 
agricultural  lending  is  specifically  exempt 
from  TILA.  See  CFR  228.3.  Also,  since 
other  lenders  are  not  similar  in  all 
respects  to  Farm  Credit  System  (System) 
lenders,  FCA  regulations  cannot 
necessarily  mirror  such  other 
regulations.  Although  it  is  beneficial  to 
examine  the  treatment  of  APR 
disclosures,  it  must  be  recognized  that 
the  effective  interest  rate  is  distinctive. 
For  example,  in  order  to  calculate  the 
rate,  one  must  include  the  impact  of  the 
amount  of  stock  or  participation 


certificates  which  borrowers  must  own. 
which  is  not  applicable  when 
determining  an  APR. 

In  addition  to  examining  the  Act  and 
other  similar  regulations,  two  major 
factors  were  considered  in  writing  the 
final  regulation.  Throughout  the 
development  of  the  borrower  rights 
regulations,  FCA  balanced  the  rights  to 
which  borrowers  are  entitled  against 
unnecessary  costs  to  the  institutions.  In 
this  instance,  the  expense  that 
institutions  will  incur  because  of  the 
disclosures  must  be  balanced  against 
the  borrowers'  right  to  meaningful 
disclosure.  These  two  main 
considerations  were  discussed  by  most 
of  the  commenters. 

The  FCCA  and  the  institutions  assert 
that  compliance  with  the  deferred 
portions  of  the  regulations  would  result 
in  exorbitant  costs.  Figures  from 
$160,000  for  one  district  to  $3,865,000  for 
the  entire  System  were  quoted  in  the 
comments.  Although  the  NFU  stated  that 
lenders  should  not  be  burdened  with 
complex  calculations,  particularly  when 
the  cost  involved  in  providing  these 
calculations  would  eventually  be  borne 
by  the  borrower,  the  organization 
expressed  the  belief  that  the 
administrative  burden  created  by  such 
disclosures  may  not  be  as  great  as 
lenders  claim.  Since  the  institutions 
must  now  include  loan  origination  fees 
in  the  initial  calculations  and 
disclosures  concerning  the  effective 
interest  rate,  there  is  merit  to  this  view. 
See  12  U.S.C.  2199(a)(3).  In  any  event 
potential,  as  well  as  actual,  costs  to  the 
lenders  (where  these  can  be  determined) 
must  be  examined  and  balanced  against 
the  meaningfulness  of  these  disclosures. 

Most  commenters  stated  that 
subsequent  disclosure  [i.e.,  occurring 
after  loan  closing)  of  the  new  effective 
interest  rate  when  there  has  been  a 
change  in  the  rate  due  either  to  a 
modification  of  the  stated  contract  rate 
or  the  amount  of  stock  or  participation 
certificates  which  borrowers  must  own, 
would  not  provide  meaningful  disclosure 
to  borrowers.  In  addition,  these  same 
commenters  stated  that  such  disclosure 
would  create  unnecessary  costs  for  the 
lenders.  Most  commenters  stated  that 
such  disclosure  is  not  meaningful 
because  it  requires  lenders  to  provide 
the  subsequent  effective  interest  rate, 
including  the  impact  of  the  loan 
origination  charges  again  after  the  time 
of  loan  closing.  However,  as  the 
commenters  explained,  the  loan 
origination  charge  is  a  one-time  fee  that 
is  only  relevant  to  the  time  of  loan 
closing  when  a  borrower  needs  such 
information  to  determine  the  true  cost  of 
the  loan.  The  commenters  ^ulher 
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asserted  that  since  the  fee  is  non- 
refundable, any  subsequent  disclosures 
concerning  the  fee  do  not  have  an  effect 
on  any  decision  that  the  borrower  may 
make.  FCA  recognizes  thaat  subsequent 
disclosures  (when  there  has  been  a 
change  in  the  stated  contract  rate) 
concerning  loan  origination  fees  will  not 
necessarily  affect  a  borrower's  action. 
However,  whenever  an  institution 
assesses  additional  loan  origination  fees 
[e.g..  perhaps  during  a  loan  or  rate 
renegotiation).  FCA  considers  this  to  be 

a  new  transtu:tion  subject  to  the       

disclosure  requirements  found  in  12  CFR 
614.4367(a). 

The  NFU  found  some  benefit,  in 
general  in  subsequent  disclosures  of 
effective  interest  rates;  one  institution 
found  benefit  in  such  disclosures  only 
after  the  stock  or  participation 
certificate  purchase  requirement  had 
been  changed,  but  not  after  a  change  in 
the  stated  contract  rate.  Taking  these 
views  into  account  FCA  determines  that 
while  meaningful  disclosure  requires 
certain  notifications  concerning  the 
effective  interest  rate  after  a  change  in 
the  stock  or  participation  certificate 
requirement  it  does  not  require 
notification  of  the  new  effective  interest 
rate  that  has  been  modified  due  to  a 
change  in  the  stated  contract  rate. 

At  the  time  that  the  stated  contract 
rate  has  been  adjusted,  the  information 
that  the  borrower  needs  to  make  an 
informed  decision  is  the  new  stated 
contract  rate,  as  well  as  the  other 
information  that  is  required  to  be 
disclosed  by  12  CFR  614.4367(c). 
Notification  of  the  intitial  disclosures  at 
the  time  of  loan  closing  pursuant  to  12 
CFR  614.4367(a).  and  notification  of  the 
new  stated  contract  rate  once  there  has 
been  a  change  in  such  a  rate  is 
adequate. 

However,  meaningful  disclosure 
concerning  a  change  in  the  stock  or 
participation  certificate  requirement 
requires  at  least  notification  of  the 
impact  of  that  change  on  the  effective 
interest  rate.  FCA  agrees  with  the 
institution  that  commented  that  a  "mid- 
stream" change  in  the  stock  or 
participation  certificate  requirement, 
particularly  an  increase,  is  of  material 
significance  to  a  borrower.  Since  the 
borrower  has  refinancing  options 
available,  a  modification  of  the  stock  or 
participation  certificate  requirement 
which  directly  impacts  the  effective 
interest  rate,  may  affect  a  borrower's 
decision  or  action.  FCA  believes  that  not 
only  does  meaningful  disclosure  require 
notification  of  such  a  change,  but  in 
addition  it  requires  that  the  borrower  be 
notified  of  the  io»pact  on  the  effective 
interest  rale,  since  the  stock  or 


participation  certificate  requirement  is 
an  integral  component  of  the  effective 
interest  rate. 

The  question  then  becomes  how  such 
disclosure  is  to  be  attained  The 
commenters  who  recognized  the  need 
for  such  disclosure  stated  that  it  is  not 
necessary  to  provide  borrowers  with  the 
actual  new  rate.  Rather,  they  stated  that 
meaningful  disclosure  may  be  attained 
by  providing  borrowers  with  a 
representative  example.  The  NFU 
suggested  that  meaningful  disclosure 
may  be  achieved  by  providing  a 
borrower  with  either  a  standardized 
example  or  with  a  formula  so  that  the 
borrower  can  perform  his  own 
calculations,  provided  that  the  lenders 
are  available  to  assist  the  borrower  in 
making  such  calculations,  when  the 
borrower  so  desires.  FCA  believes  that 
lenders  may  provide  either  a 
representative  example  (provided  the 
example  is  of  similar  loan  type  to  the 
actual  loan  and  represents  a  reasonable, 
likely  change)  or  the  actual  new  rate  to 
achieve  meaningful  disclosure  and  the 
final  regulation  has  been  written 
accordin^y. 

List  of  Subjects  in  12  CFR  Fart  614 

Agriculture,  Banks.  Banking,  Credit. 
Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  reasons  stated  in  the  preamble. 
Part  614  of  Chapter  VI  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  614-4J>AN  POLICIES  AND 
OPERATKMIS 

1.  The  authority  citation  for  Part  614 
continues  to  read  as  follows: 

Authority:  Sec*.  1.3. 1.5.  lA  1.7. 1.9.  l.ia 
2.0.  2.2.  Z.X  2.4.  2.ia  2.12.  2.13.  2.15.  3A  3.1. 
3.3.  3.7.  3A  3.10. 3.2a  3.28.  4.12. 4.12A.  4.13. 
4.13B.  4.14,  4.14A.  4.14C.  4.14D.  4.14F«  4.ia 
4.19.  4.36,  4.37,  5.9,  5.10.  5.17. 12  U.S.C.  2011. 
2013,  2914.  2015,  2017.  2018,  2071.  2073,  2074. 
2075,  20B1.  2093,  2094.  2096.  2121,  2122.  2124. 
212a  2129.  2131.  2141.  2149.  2183.  2184.  2199. 
2201.  2202.  22»»2a.  2202c  2202d.  2202e.  2206, 
2207,  2219a.  2219t>.  2243,  2244,  2252;  sec.  413  of 
Pub.  L  110-233. 

2.  Section  614.4367  is  amended  by 
revising  para^^phs  (c)(1)  and  (d)(1)  to 
read  as  follows: 

§614.43ft7    Required  dtaclosurts    in 


(c)*-- 

(1)  The  new  interest  rate  on  the  loan: 


(d)  •  •  * 

(1)  The  impact  on  the  effective  interest 
rate  by  disclosing  the  new  effective 


interest  rate  or  by  a  representative 

example; 

.        .        •        *        • 

Dated:  |anaary  6. 1989. 
David  A.  HiE 

Secretary.  Farm  Credit  Administrolkm  Board. 
|FR  Doc.  89-779  Filed  1-11-89:  8:45  am) 
BHJJNC  coos  «SS-Q1-II 


12  CFR  Parts  614, 620  and  621 

Loan  Policies  and  Operations; 
Disclosure  to  Shareholders; 
Accounting  and  Reporting 
Requirements 

AOBICV:  Farm  Credit  Administratioa 
action;  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  Board  adopts 
final  regulations  relating  to  the  Federal 
Agricultural  Mortgage  Corporation 
(FAMC)  established  by  the  Agricultural 
Credit  Act  of  1987  (Pub.  L  100-233)  (1987 
Act).  The  regulations  address  the 
content  of  FAMC's  annual  report  the 
examination  of  FAMC  and  the  authority 
of  Farm  Credit  System  (System)  banks 
and  associations  to  originate  loans  for 
sale  to  agricultural  mortgage  marketing 
facilities  (certified  facilities  or  poolers) 
or  to  act  as  certified  facilities. 
EFFECnVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  Houses  of  Congress 
are  in  session.  Notice  of  effective  dale 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  MFORMATIOM  CONTACT: 
George  D.  Irwin.  Assistant  Deputy 
Director.  Office  of  Financial  Analysis, 
Farm  Credit  Administration.  1501 
Farm  Credit  Drive,  McLean,  VA 
221Q2-509a  (703)  883-4054. 
or 

foanne  P.  Ongman.  Attorney,  Office  of 
General  Counsel.  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive,  McLean,  VA.  22102-5090.  (703) 
883-4020.  (703)  883-4444. 
SUPPt^MENTARV  WTOnMATlOW:  On 
October  11. 1988.  the  FCA  Board 
published  for  public  comment  proposed 
regulations  (53  FR  3960^  implementing 
Title  VII  of  the  1987  Act  which  added  a 
new  Title  VIIl  to  the  Farm  Credit  Act  of 
1971.  New  Title  VlII  establishes  FAMC 
as  a  System  institution  which  will 
provide  a  guarantee  to  investors  of  the 
repayment  of  principal  and  interest  on 
securities  that  are  backed  by.  or  that 
represent  interests  in.  certain 
agricultural  real  estate  loans.  The 
proposed  regulations  addressed  the 
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content  of  FAMC's  annual  report,  the 
examination  of  PAMC  and  the  authority 
of  System  banks  and  associations  to 
originate  loans  for  sale  to  certified 
facilities  and  to  act  as  certified  facilities. 

The  comment  period  closed  on 
November  10. 1988.  The  FCA  received 
comments  from  the  Farm  Credit 
Corporation  of  America  (FCCA).  from 
the  Federal  Agricultural  Mortgage 
Corporation,  from  the  American  Bankers 
Association  (ABA),  and  from  an 
attorney  in  private  practice.  The  Fann 
Credit  Bank  of  Baltimore  also  submitted 
a  comment  in  which  it  generally 
concurred  «v1th  the  PCCA's  comments. 
The  FCA  Board  has  carefully  analyzed 
and  considered  those  comments  that 
address  the  proposed  regulations,  as 
described  in  more  detail  in  the  following 
discussion. 

In  its  comments,  the  FCCA  stated  that 
proposed  (  614.4910  correctly  states  the 
authority  of  System  banks  and 
associations  to  originate  loans  for  sale 
to  certified  facilities  and  to  act  as 
certified  facilities.  However,  to  conform 
the  proposed  regulation  to  the 
terminology  used  in  section  8.5  of  the 
1971  Act.  FCCA  suggested  that 
1 614.4910  be  revised  to  state  that  a 
System  bank  or  association  must  be 
"certified"  rather  than  "designated"  by 
FAMC  in  order  to  operate  as  a  certified 
facility.  A  minor  technical  change  has 
been  made  to  {  614.4910  to  incorporate 
this  suggestion.  FCCA  did  not  provide 
comment  on  Parts  620  and  621  which 
deal  with  accounting  and  reporting 
requirements  and  the  content  of  FAMCs 
annual  report  respectively,  on  the  basis 
that  these  were  "more  appropriately  left 
to  the  PAMC  management  and  Board." 

The  ABA'S  comments  supported  the 
concept  of  full  disclosure  in  accordance 
with  those  rules  of  the  Secxirities  and 
Exchange  Commission  (SEC)  referenced 
in  the  proposed  regulations.  However, 
regarding  the  proposal  that  FAMCs 
annual  report  consist  of  certain  forms 
and  reports  prepared  according  to  SEC 
requirements,  the  ABA  suggested  that 
FCA  more  clearly  indicate  which  of 
these  documents  relating  to  certified 
facilities  are  to  be  included  in  FAMCs 
annual  report.  FCA  believes  that  tlM 
incorporation  of  SEC  requirements  by 
reference  provides  a  clear  indication. 
Since  FAMC  is  a  recently  established 
corporation,  it  is  too  early  to  assess 
whether  these  referenced  reporting 
requirements  can  be  narrowed  or 
modified  without  eliminating 
information  needed  by  fXlA  to  monitor 
FAMCs  safe  and  sound  operation.  As 
noted  in  the  preamble  to  the  proposed 
regulation.  FCA  may  adjust  these 
requirements  in  the  future  if  its 


regulatory  experience  indicates  that 
such  adjustment  is  necessary  to  provide 
for  safe  and  sound  operations.  53  FR 
39609  (1968). 

While  FAMC  characterized  the 
proposed  regulations  as  "a  fair  and 
appropriate  use  of  the  authority  of  the 
Farm  Credit  Administration."  it 
suggested  several  revisions.  FAMC 
suggested  that  proposed  1 621.ao(a)  be 
revised  to  permit  FAMCs  offering 
circular  to  be  substituted  for  the 
requirement  of  a  filing  a  registration 
statement  prepared  according  to  the 
specifications  of  the  Securities  Act  of 

1933  (Securities  Act).  This  suggestion 
has  not  been  incorporated  into  the  final 
regulation.  To  properiy  monitor  the  safe 
and  sound  operation  of  FAMC  including 
the  contingent  liability  of  FAMC  on  its 
outstanding  guarantees,  it  is  necessary 
to  specify  the  content  of  the  filing  made 
by  FAMC  with  FCA.  and  the  reference 
to  SEC  requirements  provides  this 
specification.  Since  counsel  to  FAMC  is 
of  the  opinion  that  FAMC  is  exempt 
fiom  the  registration  requirements  of  the 
Securities  Act  content  requirements 
would  not  exist  for  the  document 
submitted  to  FCA  pursuant  to  9  621.20(a) 
if  this  specification  were  deleted 
without  substitution  of  other  content 
requirements. 

With  respect  to  poolers,  FAMC 
commented  that  the  requirement  that  the 
aiuiual  report  include  those  reports  that 
poolers  have  filed  or  would  have  filed 
under  the  Securities  Exchange  Act  of 

1934  (Exchange  Act)  is  "overreaching 
and  burdensome."  for  those  poolers  not 
otherwise  required  to  file  %vith  SEC 
under  the  Exchange  Act.  According  to 
FAMC  adequate  information  is 
available  from  either  the  Securities  Act 
registration  statement  or,  where  no 
registration  statement  is  required,  from 
the  offering  circular  used  in  issuing 
FAMC-guaranteed  securities.  FCA 
believes  that  a  need  exists  for 
information  throughout  the  time  an 
FAMC  guarantee  is  outstanding  on  any 
security  backed  by  a  loan  pool. 
Disclosure  pursuant  to  the  Securities 
Act  however,  relates  primarily  to 
information  as  it  exists  at  the  time  a 
security  is  initially  guaranteed.  It  is  the 
Exchange  Act  which  deals  with 
disclosure  after  a  security  has  been 
issued  and  guaranteed.  Therefore,  to 
delete  the  requirement  for  Exchange  Act 
reporting  would  not  satisfy  the  need  to 
monitor  the  quality  of  loan  pools 
backing  a  security  subsequent  to  the 
date  a  FAMC  guarantee  is  obtained. 
Accordingly,  the  requirement  for 
reporting  consistent  with  the  Exchange 
Act  is  retained  in  the  final  regulation. 
Moreover,  the  reporting  burden  on 


poolers  as  a  group  is  minimized  by 
requiring  them  to  file  reports  based  on 
SEC  requirements.  As  FAMC 
acknowledges  in  its  comments,  "many" 
of  the  poolers  will  be  subject  to  the 
Exchange  Act,  and  only  in  "rare 
instances"  will  Securities  Act 
registration  not  be  required.  See  also 
FAMC  Offering  Circular,  pg.  28 
(November  23. 1968)  (stating  that  poolers 
are  not  exempt  fit>m  either  Securities 
Act  or  Exchange  Act  reporting  for 
mortgage-backed  securities). 

A  fmal  comment  made  by  FAMC  was 
that  the  requirement  in  §  62a40  that  it 
prepare  and  distribute  an  annual  report 
to  shareholders  is  unnecessary  since  the 
Exchange  Act  already  requires  FAMC  to 
undertake  this  activity.  In  addition, 
FAMC  suggested  deletion  of  the 
requirement  in  {  620.40  that  the  annual 
report  be  provided  to  shareholdere 
"within  90  days  of  the  end  of  its  fiscal 
year."  The  final  regulation  retains 
(  620.40  to  ensure  that  shareholders 
receive  an  annual  report  in  a  timely 
manner.  Moreover,  90  days  is  the  same 
time  period  imposed  upon  other  System 
institutions  for  distribution  of  annual 
reports  to  their  shareholders.  12  CFR 
e20.2(a). 

The  comment  from  the  attorney  in 
private  practice  addressed  S  621.20(d), 
which  requires  a  legend  to  appear  on  the 
first  page  of  FAMCs  annual  report 
stating  that  FCA  has  not  reviewed  the 
report.  This  individual  expressed 
concern  that  this  statement  implied  that 
FCA  was  unwilling  to  review  FAMCs 
annual  report.  In  fact  the  purpose  of  this 
legend  is  simply  to  make  the  public 
aware  that  FCA  does  not  review  or 
approve  the  report  prior  to  the  time  it  is 
made  available  to  the  public.  Section 
e21.22(a)  expressly  prohibits  any  false  or 
misleading  statements  in,  or  material 
omissions  from,  FAMCs  annual  report, 
and  S  621.20(b)  requires  a  report  from  an 
independent  public  accountant  to  be 
made  a  part  of  the  armual  report.  If 
violations  of  this  regulation  occur, 
S  621.22(c)  specifically  provides  that  an 
enforcement  action  may  be  taken  by 
FCA.  Finally,  other  technical  changes 
and  minor  clarifications  have  been 
made,  including  substituting  the  word 
"completeness"  for  "relevance"  in 
S  621.20(d). 

List  of  Subjects  in  12  CFR  Parts  614, 620 
and  621 

Accounting,  Agriculture,  Banks, 
banking.  Credit,  Foreign  trade,  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  stated  in  the 
preamble.  Parts  614,  620  and  621  of 
Chapter  VI.  Title  12  of  the  Code  of 
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Federal  Regulations  are  amended  as 
follows: 

PART  614— LOAN  POUCIES  AND 
OPERATIONS 

1.  The  authority  citation  for  Part  814 
continues  to  read  as  follows: 

Authority:  Sees.  \X  1.5. 1.6. 1.7. 1.9. 1.10. 
2.0.  ZX  Z.Z.  2.4.  2.10,  2.12.  2.13.  2.15.  3.0,  3.1. 
3.3.  3.7.  3A  3.10.  3.20,  3.28,  4.12.  4.12A.  4.13. 
4.13B,  4.14.  4.14A.  4.14C  4.14D.  4.14E.  4.18, 
4.19.  4.38,  4.37.  5.9.  5.10,  5.17.  7.a  7A  7.8,  77, 
7.a  7.12.  7.13,  8.0,  8.5;  12  U.S.C.  2011,  2013. 
2014.  2015,  2017.  20ia  2071.  2073.  2074,  2075, 
2091.  2093,  2094.  2096.  2121.  2122.  2124.  2128. 
2129.  2131.  2141.  2149,  2183,  2184.  2199,  22tn. 
2202.  2202a.  2202c  2202d.  2202e.  2206.  2207, 
2219a,  2219b,  2243,  2244,  2252.  2279a.  2279a-2, 
2279b.  2279b-l.  2279b-2.  2279f,  2279f-l, 
2279aa.  2Z79aa-5:  sec  413  of  Pub.  L 100-233. 

2.  Part  614  is  amended  by  adding  a 
new  Subpart  R  to  read  as  follows: 

Subpart  R— Secondary  Market 
Aifttwrtties 

9614.4910    Basic  aultwiltiM. 

(a)  Any  bank  or  association  of  the 
Farm  Credit  System,  except  a  bank  for 
cooperatives,  with  direct  lending 
authority  may  originate  agricultural  real 
«state  loans  for  sale  to  one  or  more 
certified  agricultural  mortgage 
marketing  facilities  under  Title  VUI  of 
the  Act 

(b)  Any  bank  or  association  of  the 
Farm  Credit  System,  except  a  bank  for 
cooperatives,  may  operate  as  an 
agricultural  mortgage  marketing  facility 
under  Title  VIII  of  the  Act  either  acting 
alone  or  jointly  with  other  banks  and/or 
associations,  if  so  certified  by  the 
Federal  Agricultural  Mortgage 
Corporation. 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

3.  The  authority  citation  for  Part  620  is 
revised  to  read  as  set  forth  below  and 
all  other  authority  citations  throughout 
Part  620  are  removed. 

Authority:  Sec  5.17,  5.19.  8.11;  12  U.S.C. 
22S2.  2254.  2279aa-ll;  sec  424  of  Pub.  L  100- 
233. 

4.  Part  620  is  amended  by  adding  a 
new  Subpart  E  to  read  as  follows: 

Sulipart  E— Report  to  Shareholders  of 
Federal  Agricultural  Mortgage 
Corporation 

9620.40    Content  of  rsport  to 
sharsttokters  of  Fsdsral  Agrlcuttural 
MortQSQC  Corporation. 

The  Federal  Agricultural  Mortgage 
Corporation  shall  prepare  and  distribute 
to  its  sharcho'.dera.  within  90  days  of  the 
end  oi  its  fiscal  year,  the  equivalent  of 
the  annual  report  to  shareholders 


required  by  section  14  of  the  Securities 
Exchange  Act  of  1934.  as  described  in 
Part  621,  Subpart  C  of  these  regulations. 

PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

5.  The  authority  citation  for  Part  621 
continues  to  read  as  set  forth  below  and 
all  other  authority  citations  throughout 
Part  621  are  removed. 

Authority:  Sees.  5.17,  8.11: 12  U.S.C  2252. 
2279aa-ll. 

Subpart  B— Reports  Of  CondHton  and 


6.  Section  621.10  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9621.10    AppScabWy  and  purpo— . 

(a)  Each  institution  of  the  Farm  Credit 
System,  including  the  Federal 
Agricultural  Mortgage  Corporation,  shall 
prepare  and  file  such  reports  of 
condition  and  performance  as  may  be 
required  by  the  Farm  Credit 
Administration. 


7.  Section  621.11  is  revised  to  read  as 
follows: 

9621.11    Content  and  standards— general 


Each  institution  of  the  Farm  Credit 
System,  including  the  Federal 
Agricultural  Mortgage  Corporation,  shall 
prepare  reports  of  condition  and 
performance: 

(a)  In  accordance  with  all  applicable 
laws,  regulations,  standards,  and  such 
instructions  and  specifications  and  on 
such  media  as  may  be  prescribed  by  the 
Farm  Credit  Administration; 

(b)  In  accordance  with  generally 
accepted  accounting  principles  and  such 
other  accounting  requirements, 
standards,  and  procedures  as  may  be 
prescribed  by  the  Farm  Credit 
Administration;  and 

(c)  In  such  manner  as  to  facilitate 
their  reconciliation  with  the  books  and 
records  of  reporting  institutions. 

a  Part  621  is  amended  by  adding  a 
new  Subpart  C  to  read  as  follows: 

Subpart  C— Annual  Report  of  Condition  o( 
tha  Fadaral  Agricultural  Mortoaga 
Corporation 

621.20  Form  and  content 

621.21  Delivery. 

821.22  Prohibited  conduct  and  penalties. 

621.23  Safe  harbor  provision. 

021.24  Other  periodic  reports. 


BEST  COPY  AVAILABLE 


Sul>part  C— Annual  Report  of 
Condition  of  the  Federal  Agricultural 
Mortgage  Corporation 

9621.20    Form  and  content 

The  annual  report  of  condition  to  be 
prepared  by  the  Federal  Agricultural 
Mortgage  Corporation  (FAMC)  shall 
consist  of  the  following: 

(a)  For  both  the  stock  issued  by 
FAMC  and  the  securities  issued  by 
certified  facilities  which  are  guaranteed 
by  FAMC: 

(1)  The  forms  for  registration  (17  CFR 
Part  239)  that  FAMC  and  certified 
facilities  have  filed  or  would  have  filed 
if  required  to  register  under  the 
Securities  Act  of  1933  (Securities  Act); 

(2)  The  forms  for  registration,  the 
annual  and  current  reports  filed  with  the 
Securities  and  Exchange  Commission 
(SEC),  the  annual  report  to  security 
holders,  and  the  statements  of  directors, 
officers,  and  principal  shareholders 
required  by  sections  12, 13. 14  and  16  of 
the  Securities  Exchange  Act  of  1934 
(Exchange  Act),  prepared  on  the 
appropriate  SEC  forms  (17  CFR  Part 
249),  that  FAMC  and  cetified  facilities 
have  filed  or  would  have  filed  under  the 
Exchange  Act  if  FAMC  and  the  certified 
facilities  were  required  to  make  these 
filings; 

(3)  Where  a  form  to  be  submitted 
pursuant  to  paragraphs  (a),(l)  or  (2)  of 
this  section  specifies  that  the 
information  required  by  an  item  in  the 
SEC  Regulation  S-K  (17  CFR  Part  229)  or 
S-X  (17  CFR  Part  210)  should  be 
furnished,  such  information  shall  be 
included;  and 

(b)  The  report  of  the  independent 
public  accountant  required  by  section 
ail(c)  of  the  Act 

(c)  In  addition  to  the  infromation 
expressly  required  by  this  section,  such 
additional  material  information  as  to 
make  the  required  statements  not 
misleading. 

(d)  The  following  legend  to  be 
included  on  the  first  page  of  the  annual 
report  of  condition  in  capital  letters  and 
bold  face  type,  to  advise  the  public  that 
the  Farm  Credit  Administration  has  not 
reviewed  the  information  contained 
therein:  "This  annual  report  of  condition 
has  not  been  reviewed,  or  confirmed  for 
accuracy  or  completeness,  by  the  Farm 
Credit  Administration." 


9621.21 

(a)  Hiree  complete  copies  of  the 
aimual  report  shall  be  filed  with  the 
Chief  Examiner,  Farm  Credit 
Administration,  within  90  days  after  the 
end  of  the  fiscal  year  covered  by  the 
report  Each  annual  report  shall  include 
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a  certification  of  correctness  which 
meets  the  requirements  of  S  821.12. 

(b)  FAMC.  on  receiving  a  inquest  for 
an  annual  report  of  ooodtion.  shall 
promptly  mail  or  otherwise  furnish  to 
the  requestor  a  copy  of  the  most  recent 
annual  report  described  in  i  621.20. 


12  CFR  Part  615 


rtN  Many  ana  nacai  Ariavs,  Loan 
PoHctei  and  Operationa,  and  Funding 


§•21.22    ProNbHadcondeetandi 

(a)  The  FAMC  and  each  officer, 
director,  employee,  agent  or  other 
person  participating  in  the  affairs  of 
FAMC  shall  not,  directly  or  indirectly: 

(1)  Disclose  or  cause  to  be  disclosed 
false  or  misleading  information  in  the 
annual  report  of  condition,  or  omit  or 
cause  the  omission  of  pertinent  or 
required  information  in  the  annual 
report  of  condition:  or 

(2)  Represent  that  the  Farm  Credit 
Administration,  or  any  employee 
thereof,  has  passed  upon  the  accuracy 
or  completeness  of  the  annual  report  of 
condition. 

(b)  For  purposes  of  this  section,  a 
person  "participating  in  the  affairs  of 
FAMC~  includes,  but  is  not  limited  to, 
any  person  who  provides  or  reviews 
information  contained  in,  or  directly  or 
indirectly  assists  in  the  preparation  of. 
the  annual  report  of  condition. 

(c)  Conduct  which  violates  paragraph 
(a)  of  this  section  also  may  serve  as  the 
basis  for  enforcement  action  by  the 
Farm  Credit  Administration  under  Title 
V,  Part  C,  of  the  Act.  This  Inchides.  but 
is  not  limited  to,  the  assessment  of  dvil 
money  penalties  against  FAMC  or  any 
officer,  dirtfttor.  employee,  agent  or 
other  person  participating  in  the  affairs 
of  FAMC  who  violates  this  section. 

SK1.23   SafehMtarprovWen. 

The  provisions  of  9  621.22fc)  shall 
apply  to  all  parts  of  the  annual  report  of 
condition,  including  statements 
concerning  future  economic 
performance,  management's  plans  and 
objectives  for  future  operations,  and 
financial  forecasts,  except  that 
i  621.22(c)  shall  not  apply  to  such 
forward-looking  statements  when  it  is 
shown  by  the  person  involved  or  FAMC 
that  such  statements  were  included  with 
a  reasonable  basis  or  in  good  faith. 

{•21.24    OtiMrpwtodtersports. 

The  provisions  of  Subpart  C  shall 
apply  to  quarterly  and  such  other 
periodic  reports  that  FAMC  may  elect  to 
prepare. 

Dair  Jamury  ft.  IMQ. 
David  A.  Hin, 

Secretary.  Fann  Credit  AdminiMUalion  Board. 
jFR  Doc  aB-777  Filad  1-11-W:  8^45  amj 


AOINCV:  Farm  Credit  Administration. 
ACnoit  Final  rule. 


:  On  April  5, 1988  the  Farm 
Credit  Administration  Board  (Board] 
proposed  amendments  to  Subparts  A,  B, 
C  and  O  of  Part  815,  which  govern  the 
funding  of  Farm  Credit  System  (System) 
institutions  by  means  of  issuance  of 
securities.  The  proposed  amendments 
were  necessary  to  conform  the  current 
regulations  with  certain  amendments  to 
the  Farm  Credit  Act  of  1971  (Act),  made 
by  the  Agricultural  Credit  Act  of  1987 
(1987  Act),  Pub.  L  100-233,  which  was 
enacted  on  January  6, 1968.  The  Board 
determined  that  these  amendments  to 
the  regulations  should  be  proposed  for 
public  comment  and  after  receiving 
some  comments,  on  September  28, 1988, 
resolicited  comments.  The  comment 
period  established  by  the  resolicitation 
of  comments  ended  on  November  4. 
1988.  After  reviewing  the  proposed  rule 
in  the  light  of  comments  received,  and 
incorporating  changes  which  reflect 
comments  received,  the  Board  adopts  a 
final  rule. 

imcilVt  OATC  This  regulation  shall 
become  effective  upon  the  expiration  of 
30  days  from  publication  during  which 
either  or  both  houses  of  Congress  is  in 
session.  Notice  of  effective  date  will  be 
published. 

FOn  FUMTIKN  MFOMNATKM  CONTACT 

Larry  W.  Edwards.  Director,  Special 
Examination  Division,  Office  of 
Examination,  Farm  Credit 
Administration.  McLean,  Virginia 
22102-5090.  (703)  883-4225,  TDD  (703) 
883-4444 

or 

lames  M.  Morris.  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  Virginia  22102- 
5090,  (703)  883-4020,  TDD  (703)  883-4444. 
SUPPtCMCNTARV  INFOMMATION:  The 
present  amendments  (53  FR  18963,  May 
12, 1988,  53  FR  39099,  October  5, 1988) 
are  necessary  to  conform  the  regulations 
with  certain  amendments  to  the  Farm 
Credit  Act  of  1971  (Act),  made  by  the 
Agricultural  Credit  Act  of  1987  (1987 
Act)  Pub.  L  100-233.  which  was  enacted 
on  January  6, 1988.  On  April  5, 1988  the 
Board  proposed  amendments  to 
Subparts  A.  B,  C,  and  O  of  Part  615,  and 
requested  public  comment.  Comments 
were  received  from  the  Farm  Credit 
System  banks  in  the  Springfield, 
Baltimore  and  Texas  Districts,  the 
Central  Bank  for  Cooperatives,  and  the 


Farm  Credit  Corporation  of  America. 
After  reviewing  the  proposed  rule  and 
incorporating  changes  reflecting 
comments  received,  on  September  28, 
1988  the  Board  resolicited  comments  on 
the  proposed  rule.  In  response  to  the 
resolicitation  of  comments,  comments 
were  received  from  the  Farm  Credit 
System  banks  in  the  L.ouisviile  and 
Baltimore  Districts.  The  Board  now 
adopts  a  fmal  rule. 

Subpart  A  of  Part  615  contains 
regulations  that  define  the  funding 
activities  of  the  banks  of  the  Farm 
Credit  System  and  the  role  of  the 
Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation).  The 
only  comment  concerning  proposed 
amendments  to  the  regulations 
contained  in  Subpart  A  was  received  in 
response  to  the  resoUcitation  of 
comments,  from  the  Farm  Credit  Banks 
of  Louisville  (Louisville),  which 
commented  that  \  615.5030(a)  needed  to 
be  reworded  in  order  to  make  it  clear 
that  each  bank's  board  must  authorize 
that  bank's  commercial  borrowing. 
Since  the  System  bank's  boards  of 
directors  cannot  act  jointly  in  one 
resolution,  the  Board  believes  the 
meaning  to  be  dear,  but  revises  the 
wording  to  make  that  meaning  more 
explicit.  In  addition,  the  Board  revises 
the  wording  of  {  615.5010(a)  to  more 
closely  follow  the  wording  of  i  4.9  of  the 
Act. 

Subpart  B  of  Part  615  contains 
regulations  concerrung  the  collateral 
required  to  support  obligations  issued 
by  Farm  Credit  System  banks. 
Comments  concerning  proposed 
amendments  to  Subpart  B  were  initially 
received  from  the  Farm  Credit 
Corporation  of  America  (FCCA)  and  the 
Farm  Credit  System  banks  in  the 
Springfield  District.  In  addition,  in 
response  to  the  resolicitation  of 
comments,  comments  were  received 
ht)m  the  Farm  Credit  System  banks  in 
the  Louisville  District 

FCCA  commented  that  proposed 
%  615.5050  might  be  read  to  imply  a 
requirement  that  promissory  notes  given 
in  conventional  banking  transactions  be 
collateralized.  Regulations  of  Subpart  B 
of  Part  615  are  meant  to  protect 
investors  in  bonds,  notes,  debentures, 
and  similar  obligations  by  setting 
minimum  standards  for  collateral 
required  to  support  those  types  of 
obligations  issued  by  Farm  Credit 
System  banks.  These  standards  are  not 
meant  to  require  that  all  credit  extended 
to  a  Farm  Credit  System  institution  from 
whatever  source  be  similarly 
collateralized,  nor  to  restrict  commercial 
banks  and  other  creditors  from  making 
their  own  credit  decisions  in  private 
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lending  transactions.  Accordingly, 
§  615.50S0(a)  has  been  revised  to  delete 
the  words  "all  other  known  and 
recorded  liabilities." 

In  addition,  in  response  to  the 
resolicitation  of  comments,  Louisville, 
noting  that  the  Farm  Credit  System 
Financial  Assistance  Corporation  (FAC) 
is  issuing  uncollateralized  debt, 
commented  that  S  ei5.50S0(a)  should  be 
revised  to  permit  the  Farm  Credit 
System  to  issue  uncollateralized 
securities.  However,  {  4.3(c)  of  the  Act 
requires  that  "any  note,  bond,  debenture 
or  similar  obligation"  issued  by  any 
Farm  Credit  System  bank  be 
collateralized.  The  Agricultural  Credit 
Act  of  1967  amended  §  4.3(c)  of  the  Act 
by  deleting  the  words  "long-term," 
making  it  clear  that  all  obligations 
issued  by  Farm  Credit  System  banks, 
regardless  of  maturity,  must  be 
collateralized.  FAC  is  not  a  Farm  Credit 
System  bank,  subject  to  the  collateral 
requirements  of  S  615.5050(a).  but, 
rather,  is  expressly  authorized  by  S  6.28 
of  the  Act  to  issue  "uncollateralized 
bonds,  notes,  debentures,  and  similar 
obligations."  Farm  Credit  System  banks 
are  not  authorized  to  issue 
uncollateralized  securities.  Accordingly, 
the  Eloard  does  not  make  the  suggested 
revision  to  S  615.5050(a). 

Finally,  the  wording  of  \  615.5050(a) 
has  been  revised  to  more  closely  follow 
the  wording  of  section  4.3(c)  of  the  Act 
and  to  provide  that  cash  equivalents 
approved  by  the  Farm  Credit 
Administration  may  serve  as  coUateraL 

The  Farm  Credit  System  banks  in  the 
Springfield  District  (Springfield 
commented  concerning  proposed 
§  615.5050(c).  Springfield  suggested  that 
the  collateral  value  of  loans  and 
acquired  property  should  be  their  "net 
value  less  allowance  for  losses,"  and 
that  the  reference  to  "recovery  value"  in 
S  615.5050(c)(2)  should  be  replaced  with 
"net  realizable  value."  Section 
615.6050(c)  is  now  being  revised  to 
clarify  the  method  for  determining  the 
value  of  collateral.  The  terms  "recovery 
value"  and  "investment  value"  are 
eliminated.  The  revised  \  615.5050(c)(1) 
provides  that,  in  general,  the  collateral 
value  of  a  loan  is  the  unpaid  balance  of 
the  loan,  less  any  appropriate  allowance 
for  losses.  Revised  §  615.5050(c)(2) 
provides  that  the  collateral  value  of 
loans  in  the  process  of  liquidation  or 
foreclosure,  judgments,  and  sales 
contracts  is  the  unpaid  balance  of  the 
loans,  judgments  or  contracts,  less  any 
appropriate  allowance  for  losses. 
Revised  S  615.5050(c)(3)  provides  that 
the  collateral  value  of  a  restructured 
loan  is  the  unpaid  balance  of  the  loan, 
less  any  appropriate  allowance  for 


losses.  Section  615.5050(c)(4)  is 
redesignated  as  S  615.5050(c)(5)  and  a 
new  S  615.5050(c)(4)  provides  that  the 
collateral  value  of  property  acquired  in 
the  liquidation  of  loans  is  the  book 
value,  determined  in  accordance  with 
generally  accepted  accounting  practices 
adjusted  for  any  allowance  for  losses.  In 
order  to  accurately  reflect  the  value  of 
the  collateral,  the  allowance  for  losses 
must  be  updated  on  an  ongoing  basis. 

In  response  to  the  resolicitation  of 
comments,  Louisville  commented  that 
S  615.5050(c)(4)  does  not  specify  the 
collateral  value  of  acquired  property 
sold  or  otherwise  disposed  of  Section 
615.5050(c)(2),  as  revised,  provides  for 
the  valuation  of  all  sales  contracts, 
including  sales  contracts  for  acquired 
property,  if  such  sales  are  financed  by 
the  bank. 

FCCA  suggested  that  the  proposed 
regulation  could  be  read  to  eliminate 
secured  interbank  loans  from  eligible 
collateral.  In  response  to  the  comment, 
the  Board  is  adding  S  615.5050(c)(6)  to 
specifically  state  that  a  secured 
interbank  loan  may  serve  as  collateral 
for  obligations  issued  by  the  bank 
making  such  loan,  provided  that  the  loan 
is  adequately  secured  by  assets  which, 
if  held  by  the  lending  bank,  would  have 
been  eligible  collateral.  In  computing  its 
eligible  collateral,  the  borrowing  bank  is 
prohibited  from  counting  the  assets 
securing  the  loan.  A  new  S  615.5045 
provides  definitions  for  "cost,"  "market 
value,"  "secured  interbank  loan,"  and 
"unpaid  balance,"  as  these  terms  are 
used  in  subpart  B. 

In  response  to  the  resolicitation  of 
comments.  Louisville  commented  that 
S  615.05050(c)(5),  which  excludes  from 
collateral  the  excess  of  any  loan  over 
the  "maximum  amount  authorized  under 
the  Act  or  Part  614  of  these  regulations," 
should  be  revised  to  exclude  the  excess 
of  any  loan  over  the  maximum  amount 
authorized  under  the  Act  and  "those 
provisions  of  the  regulations  strictly 
adhering  to  the  amounts  set  by  the  Act." 
Section  4.3(c)  of  the  Act  requires  that 
each  Farm  Credit  System  bank  hold  as 
collateral  "notes  and  obligations 
representing  loans  made  under  this  Acf 
(emphasis  added).  That  portion  of  a  loan 
which  exceeds  maximum  limitations 
contained  in  the  Act  or  in  any  FCA 
regulation  made  pursuant  to  the  Act,  is 
properly  excluded  from  collateral.  The 
Board  does  not  make  the  suggested 
revision,  as  the  regulations  conform  to 
the  provisions  of  the  Act. 

FCCA  commented  that  the  words  "or 
association"  should  be  added  after  the 
word  "bank"  each  time  it  appears  in 
S  615.5060(a).  FCCA  also  suggested  that 
a  reference  to  section  1.7(a)  of  the  Act 


be  added.  The  Board  is  making  these 
revisions  in  the  language  of  §  615.5060(a) 
to  clarify  that  the  entire  paragraph  is 
meant  to  apply  not  only  to  banks,  but 
also  to  those  associations  which  may 
have  direct  real  estate  lending  authority. 
Louisville  requested  that  a  de  minimis 
exception  for  small  real  estate  mortgage 
loans  be  added  to  5  615.5060(a).  Section 
1.10  of  the  Act  requires  that  real  estate 
mortgage  loans  be  secured  by  a  first 
lien.  Section  615.5060(a)  provides  a 
grace  period  for  obtaining  evidence  of 
the  first  lien.  Although  the  Board 
believes  it  is  appropriate  to  continue  to 
provide  such  a  grace  period  for 
obtaining  evidence  of  the  first  lien,  the 
Board  does  not  feel  it  is  appropriate  to 
dilute  the  statutory  requirement  that  a 
first  lien  exist. 

Subpart  C  of  Part  615  contains 
regulations  governing  the  issuance  of 
notes,  bonds,  debentures,  and  similar 
obligations  by  Farm  Credit  System 
institutions.  Subpart  C  was  revised  to 
reflect  new  responsibilities  of  the 
Funding  Corporation  which  were 
previously  exercised  by  the  Farm  Credit 
System  finance  committee.  Comments 
were  received  from  the  Farm  Credit 
System  banks  in  the  Baltimore  District 
the  Farm  Credit  System  banks  in  the 
Texas  District,  the  Central  Bank  for 
Cooperatives,  and  FCCA  concerning  the 
proposed  amendments  to  regulations 
contained  in  Subpart  C. 

FCCA  indicated  concern  that 
reference  to  sales  of  securities  to 
"members  of  the  general  public"  in 
S  815.5100  (a)  through  (c)  might  be 
interpreted  to  preclude  private 
placement  of  securities.  The  Board 
agrees  and  has  deleted  the  references  in 
S  615.5100  to  "members  of  the  general 
public." 

Section  815.5101(b)  requires  that  each 
debt  obligation  be  authorized  by  a 
resolution  of  the  board  of  directors  of 
the  issuing  Farm  Credit  System  banks. 
FCCA  expressed  concern  that  this 
regulation  could  be  read  to  require  that 
the  banks  adopt  a  specific  resolution  for 
each  issue  of  debt.  At  present,  each 
bank's  board  of  directors  authorizes 
Systemwide  obligations  by  a  periodic 
resolution  which  states  a  maximum 
amount  of  obligations  which  may  be 
issued.  The  proposed  regulation  does 
not  require  a  change  in  this  practice,  but 
does  require  that  each  obligation  of 
whatever  kind  be  authorized  by  an 
appropriate  resolution  of  the  board  of 
directors  of  each  issuing  bank.  The 
frequency  of  resolutions  consistent  with 
the  duty  of  directors  or  exercise  their 
judgment  effectively  is  left  to  the 
determination  of  the  board  of  directors 
of  the  issuing  bank.  The  introductory 
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paragraph  of  the  proposed  regulation  is 
clarified  by  deleting  the  words 
"issuance  of  and  inserting  an  exception 
referring  to  the  provisions  of  section 
4.2(e)  of  the  Act. 

Section  615.5101(e)(1)  requires 
consultation  by  Farm  Credit  System 
representatives  with  the  Secretary  of 
Treasury.  FCCA  suggested  that  in  order 
to  avoid  uncertainty,  FCA  should,  in  its 
regulation,  expressly  designate  the 
Funding  Corporation  as  the  Farm  Credit 
System's  representative  for  this  purpose. 
The  FCA  Board  does  not  agree  with  the 
FCCA  suggestion.  The  decision  whether 
to  delegate  this  responsibility  to  the 
Funding  Corporation  is  a  management 
decision  for  the  Farm  Credit  System 
banks. 

The  Farm  Credit  System  banks  in  the 
Texas  District  and  the  Central  Bank  for 
Cooperative  raised  a  concern  that 
S  615.5102(a)  might  be  read  to  imply  that 
the  Funding  Corporation  has  authority 
to  approve  the  amount  matiuities,  rates 
of  interest  terms  and  conditions  of 
individual  bank  obligations.  The  FCA 
Board  amends  %  615.5102(a)  to  clarify 
that  this  aspects  of  the  Funding 
Corporation's  authority  is  limited  to 
joint,  consolidated  and  Systemwide 
obligations. 

The  Farm  Credit  System  banks  in  the 
Texas  District  (Texas)  also  expressed 
concern  that  the  revision  of  i  615.5102(a) 
not  imply  that  the  Funding  Corporabon 
has  absolute  authority  over  the  funding 
operations  of  individuals  t>anks.  Texas 
points  out  that  the  former  law  provided 
that  the  finance  committees  determined 
each  bank's  participation  in  joint 
consolidated  and  Systemwide  debt 
issues.  Texas  suggested  that  the  phrase 
"taking  into  consideration  the  needs  of 
the  individual  System  banks"  be  added 
after  the  word  "Acf  The  Board  does 
not  make  this  revision  of  {  615.5102(a). 
but  does  revise  the  wording  of 
S  615.5101(a)  to  make  these  provisions 
more  consistent.  Section  6154102(a).  as 
originally  proposed,  basically  restates 
S  4.9.  Section  4.9  of  the  Act  and 
S  615.5102(a)  both  include  the  words 
"acting  for  the  banks  of  the  Farm  Credit 
System."  Sensitivity  to  the  needs  of  the 
banks  is  also  built  into  the  Funding 
Corporation's  structure,  since  four  of  the 
members  of  its  board  of  directors  are 
required  to  be  current  or  former 
directors  of  System  banks,  and  three  are 
required  to  be  Chief  Executive  Officers 
or  presidents  of  Farm  Credit  System 
banks.  Section  615.5102  was  not  meant 
to  change  the  relationship  of  the 
Funding  Corporation  with  the  Farm 
Credit  System  banks.  It  is  not  the  intent 
of  this  section  of  the  regulation  to 
further  define  the  relationship  that 


exists  between  the  Funding  Corporation 
and  the  Farm  Credit  System  banks. 
Although  it  is  correct  that  the  Funding 
Corporation  does  not  have  absolute 
authority  over  the  funding  of  the  banks, 
the  amendment  of  i  615.5102(a) 
suggested  by  Texas  is  deemed 
unnecessary  in  light  of  the  overall  tenor 
of  this  section.  Furthermore,  it  is  to  be 
noted  that  {  4.9(b)(2)  of  the  Act  provides 
that  the  Funding  Corporation  shall,  with 
Farm  Credit  Administration  approval, 
establish  "conditions  of  participation"  in 
issuances  of  joint  consolidated  or 
Systemwide  obligations.  If  a  bank  were 
to  fail  to  meet  such  conditions,  it  could 
be  excluded  from  participation  in  such 
issuances. 

The  FCCA  requests  clarification  of 
SS  615.5101(d)  and  615.5102(c).  which 
require  FCA  approval  of  each  issue  of 
debt  FCCA  is  concerned  that  these 
sections  might  be  interpreted  to 
preclude  the  current  FCA  method  of 
approving  guidelines  for  sales  of  daily 
discount  notes.  At  present  the  Farm 
Credit  System  banks  utilize  several 
different  marketing  strategies,  each 
requiring  different  FCA  approval 
methods  to  provide  necessary  program 
monitoring  and  to  enable  the  Funding 
Corporation  to  market  the  debt 
instruments.  The  Board  believes  that  the 
method  of  FCA's  approval  should 
continue  to  have  flexibihty  to  adjust  to 
the  Farm  Credit  System  banks'  funding 
program  and  does  not  prescribe  in 
§  6154101  or  i  6154102  only  one  method 
of  FCA  approval  of  the  issuance  of 
securities. 

In  order  to  clarify  FCA  approval 
responsibility  for  ail  debt  issues,  the 
Board  is  revising  S  615.5101(d)  to 
eliminate  the  cross-reference  to 
§  615.5102. 

The  Farm  Credit  System  banks  in  the 
Baltimore  District  commented  initially 
that  proposed  changes  in  Part  615  did 
not  appear  to  affect  the  mode  of 
operations  of  its  Puerto  Rican  subsidiary 
and  the  Farm  Credit  Bank  of  Baltimore 
submitted  the  same  comment  in 
response  to  the  resolicitation  of 
comments.  Both  comments  were 
addressed  to  the  application  of  the 
regulation  to  a  particular  institution.  The 
Board  does  not  express  any  opinion 
about  such  comments.  Each  Farm  Credit 
institution  must  determine  for  itself  bow 
the  proposed  regulation  affects  it 

Subpart  O  of  Part  615  contains 
regulations  governing  the  form  in  which 
Farm  Credit  securities  may  be  issued. 
FCCA  suggested  that  the  listing  of 
denominations  in  §  6154450  is  more 
reflective  of  definitive  securities  than  a 
nature  book-entry  system.  The  Board 
agrees  that  specific  mention  of 


denominations  other  than  a  minimum 
denomination  is  unnecessary.  However, 
consistent  with  a  book-entry  system,  a 
minimum  multiple  amount  is  specified. 
The  revised  regulation  deletes 
paragraph  (b)  of  the  proposed  regulation 
and  redesignates  paragraphs  (c)  and  (d) 
as  paragraphs  (b)  and  (c).  FCCA 
commented  that  S  615.5450(b)  (as 
redesignated)  should  be  revised  to 
provide  for  issuance  of  consolidated 
notes,  debentures  or  similar  obligations, 
as  well  as  consolidated  bonds,  in  book- 
entry  form.  The  Board  is  making  this 
revision  in  §  615.5450(b)  and  a  similar 
revision  in  J  615.5450(a),  in  order  to 
standardize  procedures  for  issuance  of 
Systemwide  and  consolidated  debt 
securities  in  book-entry  form. 

It  is  urmecessary  to  add  additional 
language  to  S  615.5450(c)  (as 
redesignated),  as  suggested  by  FCCA.  in 
order  to  permit  delegation  of  approval  of 
issuance  of  securities  in  definitive  form, 
since  such  authority  may  generally  be 
delegated. 

Finally,  the  Board  has  made  other 
minor  editorial  and  technical  changes  in 
the  regulations  contained  in  Subparts  A, 
B,  C,  and  O  of  Part  615. 

List  of  Subiects  in  12  CFR  Part  615 

Accounting.  Agriculture,  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble.  Part  615  of  Chapter  VI,  Title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  eiS-FUNOmO  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDINQ 
OPERATIONS 

1.  The  authority  citation  for  Part  615 
continues  to  read  as  follows: 

Authority:  Sees.  3.11.  3.25.  4J.  4A  4.14& 
5.9.  517,  6.20,  6.26,  12  U.S.C  2132.  2146,  2154, 
2160,  2202b.  2243.  2252.  2278b.  2278b-e:  Sec 
301(a)  of  Pub.  L  100-233. 

Subpert  A— Funding 

2.  Section  615.5000,  6154010.  and 
615.5030  of  Part  615  are  revised  to  read 
as  follows: 

S  6154000    Genera  rMponsibNWes. 

(a)  The  System  banks,  acting  through 
the  Federal  Farm  Credit  Banks  Fimding 
Corporation  (Funding  Corporation), 
have  the  primary  responsibility  for 
obtaining  funds  for  the  lending 
operations  of  the  System  institutions. 

(b)  The  System's  funding  operations 
have  a  significant  impact  upon  the 
investment  community,  the  general 
public,  and  the  national  economy  in 
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both  the  volume  and  the  manner  by 
which  funds  are  raised.  The  Farm  Credit 
Administration  supervises  compliance 
with  the  statutory  collateral 
requirements  for  the  debt  obligations 
issued.  The  Chairman  of  the  Farm  Credit 
Administration,  under  policies  adopted 
by  the  Board,  consults  with  the 
Secretary  of  the  Treasury  concerning  the 
System's  funding  activities,  pursuant  to 
section  5.10  of  the  Act 

S  6154010    Fundhig  Corporation. 

(a)  The  Funding  Corporation  shaD 
issue,  market,  and  handle  the 
obligations  of  the  banks  issued  under 
section  4.2  (b)  through  (d)  of  the  Act  and 
interbank  or  intersystem  flow  of  funds 
as  may  from  time  to  time  be  required, 
and.  upon  request  of  the  banks,  shall 
handle  investment  portfolios.  The 
Funding  Corporation  shall  maintain 
accurate  and  timely  records.  The  System 
banks  shall  provide  for  the  sale  of  such 
obligations  through  the  Funding 
Corporation  by  negotiation,  offer,  bid,  or 
syndicate  sale,  and  for  the  delivery  of 
such  obhgations  by  book  entry,  wire 
transfer,  or  such  other  means  as  may  be 
appropriate. 

(B)  The  interaction  of  the  System  with 
the  financial  community  shall  be 
conducted  principally  through  the 
Funding  Corporation.  The  Funding 
"Corporation  shall  be  subject  to 
regulation  and  examination  by  the  Farm 
Credit  Administration. 


§615.5030 
l>anks. 


Borrowings  from  commercial 


(a)  Each  System  bank  board,  by 
resolution,  shall  authorize  all 
commercial  bank  borrowings  by  that 
System  bank. 

(b)  The  Financial  Assistance 
Corporation  may  borrow  from 
commercial  banks  with  the  approval  of 
the  Farm  Credit  Administration. 

3.  Subpart  B  of  Part  615,  consisting  of 
§§  615.5045  through  615.5090,  is  revised 
to  read  as  follows: 

Subpart  8— CoHaterai 

615.5045    Definitions. 
615.5050    CoUateral  requirements. 
615.5060    Special  collateral  requirement. 
615.5090    Reduction  in  carrying  value  of 
collateral. 

Subpart  B — Collateral 

§615.5045    Deflnmons. 

(a)  "Cost"  means  the  actual  amount 
paid  for  any  asset. 

(b)  "Market  value"  means  the  price  at 
which  a  willing  seller  would  sell  to  a 
willing  buyer,  neither  under  any 
compulsion  to  buy  or  sell. 


(c)  "Unpaid  balaitce"  means  total 
principal  and  accrued  interest  owed. 

(d)  "Secured  interbank  loan"  means  a 
loan  fit)m  one  Farm  Credit  System  bank 
to  another  Farm  Credit  System  bank, 
secured  by  assets  of  the  borrowing  Farm 
Credit  System  bank. 

{615.5050    CoHalsi  al  rs^uirMiwnts. 

(a)  Each  bank  shall  have  on  hand  at 
the  time  of  issuance  of  any  notes,  bonds, 
debentures,  or  other  similar  obligations, 
and  at  all  times  thereafter  maintain,  free 
from  any  Ken  or  other  pledge,  assets 
consisting  of  rtotes  and  other  obligations 
representing  loans  made  under  the 
authority  of  the  Act.  real  or  personal 
property  acquired  in  connection  with 
loans  made  under  the  Act,  obligations  of 
the  United  States  or  any  agency  thereof 
direct  or  fully  guaranteed,  other  bank 
assets  (including  marketable  securities) 
approved  by  the  Farm  Credit 
Administration,  cash,  or  cash 
equivalents  approved  by  the  Farm 
Credit  Administration,  in  an  aggregate 
value  equal  to  the  total  amount  of  notes, 
bonds,  debentures,  or  other  similar 
obligations  outstanding  for  which  the 
bank  is  primarily  liable. 

(b)  The  collateral  value  of  eligible 
investments  (as  defined  in  {  615.5140) 
shall  be  the  lower  of  cost  or  market 
value. 

(c)(1)  Except  as  otherwise  provided  in 
this  paragraph,  the  collateral  value  of 
notes  and  other  obKgations  representing 
loans  made  under  the  authority  of  any 
Farm  Credit  Act  shall  be  the  unpaid 
balance  of  such  loans  adjusted  for  any 
allowance  for  loan  losses  (except  as 
provided  for  in  S  615.5090). 

(2)  The  collateral  value  of  loans  in 
process  of  Uquidation  or  foreclosure, 
judgments,  and  sales  contracts  shall  be 
the  unpaid  balance  of  such  loans, 
judgments,  and  contracts  adjusted  for 
any  allowance  for  losses. 

(3)  The  collateral  value  of  loans  which 
have  been  restructin'ed  by  any  action, 
such  as  an  extension,  deferment  or 
partial  release,  shall  be  the  new  unpaid 
balance  of  the  loans  adjusted  for  any 
allowance  for  losses. 

(4)  The  collateral  value  of  property 
acquired  in  the  liquidation  of  loans  shall 
be  the  book  value  of  such  property 
adjusted  for  any  allowance  for  losses. 

(5)  Collateral  shall  not  include  the 
amount  of  any  loan  that  exceeds  the 
maximum  amount  authorized  under  the 
Act  or  Part  614  of  these  regulations. 

(6)  Collateral  may  include  the 
collateral  value  of  secured  interbank 
loans,  computed  as  provided  in 

§  615.5050(c)(1),  provided  that  the  assets 
securing  the  loan  could  serve  as 
collateral  supporting  the  issuance  of 
obligations  under  S  615.5050(a).  In 


computing  its  eligible  collateral,  the 
borrowing  bank  shall  not  count  the 
assets  securing  such  loan. 

(d)  Each  bank  shall  have  procedures 
which  will  ensure  that  the  bank  is  in 
compliance  with  the  statutory 
requirements  for  maintenance  of 
collateral.  Such  procedures  shall  include 
provisions  for 

(1)  Adequate  safekeeping  facilities: 

(2)  Methods  to  determine  that  debt 
instruments  meet  all  requirements  of 
law  and  regulations: 

(3)  A  report  signed  by  an  authorized 
bank  officer  at  each  regular  meeting  of 
the  board  of  directors  certifying  the 
eligibility  and  the  adequacy  of 
coilateraL  Items  to  be  reported  will 
include  but  not  be  limited  to  the  total 
amount  of  eligible  collateral,  amount  of 
ineligible  loans,  amount  of  deductions, 
and  the  amount  of  excess  collateral:  and 

(4)  Written  procedures  and  practices 
to  ensure  that  there  will  be  a  high  degree 
of  accuracy  in  protecting  and  accounting 
for  the  collateral. 


$6154080    Spaail  collersi  requiramsnt 

(a)  If  the  counsel  for  a  System  bank  or 
association  has  determined,  in  writing, 
that  bank  or  association  procedures 
provide  sufficient  safeguards  to  assure 
that  a  real  estate  mortgage  loan,  within 
the  meaning  of  section  1.7(a)  of  the  Act 
made  by  the  bank  or  association  will  be 
secured  by  a  first  lien,  or  its  equivalent 
on  the  borrower's  interest  in  the  primary 
real  estate  security,  an  attorney  lien 
certification  need  not  be  obtained  at  the 
time  a  note  is  accepted  for  collateral. 
However,  the  note  shall  be  withdrawn 
from  collateral  upon  the  expiration  of  1 
year  from  the  date  of  loan  closing, 
unless,  before  the  end  of  such  period,  an 
attorney  has  certified  that  the  interest  of 
the  bank  or  association  in  the  primary 
real  estate  security  for  the  loan  is  a  first 
lien  on  the  borrower's  interest  or  its 
equivalent  from  a  security  standpoint 

(b)  A  loan  participation  agreement  to 
which  a  System  bank  or  association  is  a 
participant  and  involving  a  loan 
originated  by  another  lender  ^all 
constitute  an  obligation  meeting  the 
collateral  requirements  of  S  615.5050(a). 

§615.5090    Reduction  in  carrying  value  of 
collateral. 

When  the  bank  or  Farm  Credit 
Administration  determines  that  a  loan 
did  not  conform  to  the  requirements  of 
the  law  or  regulations  at  the  time  the 
loan  was  closed,  such  loan  shall  be 
withdrawn  from  collateral  until  the 
cause  of  ineligibihty  is  remedied.  When 
a  loan  has  been  classified  as  a  loss  loan, 
the  bank  shall  adjust  the  collateral  value 
of  the  loan  accordingly. 
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Subpart  C    Issuance  of  Bonda,  Notea, 
Debenturea  and  Similar  ObHgationa 

4.  Sections  615.510a  615.5101,  and 
615.5102  are  revised  to  read  as  follows: 

5515.5100  Auttwrtty  to  iswe. 

The  Act  authorizes  each  bank  of  the 
System,  subject  to  the  collateral 
requirements  of  section  4.3(c)  of  the  Act 
to  issue: 

(a)  Notes,  bonds,  debentures,  or  other 
similar  obligations: 

(b)  Consolidated  obligations,  together 
with  any  or  all  banks  organized  and 
operating  under  the  same  title  of  the 
Act: 

(c)  Systemwide  obligations,  together 
with  other  banks  of  the  System;  and 

(d)  Investment  bonds  to  the 
authorized  purchases  subject  to  the 
limitations  contained  in  the  regulations 
set  forth  in  Subpart  D. 

5615.5101  Re<>ulfnwnte  lor  lasuancs. 

Except  as  provided  in  section  4.2(e)  of 
the  Act,  each  debt  obligation  shall  meet 
the  following  requirements: 

(a)  Each  debt  obligation  shall  be 
issued  through  the  Federal  Farm  Credit 
Banks  Funding  Corporation  acting  for 
System  banks. 

(b)  Each  debt  obligation  shall  be 
authorized  by  resolution  of  the  board(s) 
of  directors  of  the  issuerfs).  Each 
participating  bank  shall  provide,  in  its 
authorizing  resolution,  for  its  primary 
liability  on  the  portion  of  any 
consolidated  or  Systemwide  obligation 
issued  on  its  behalf  and  be  joinUy  and 
severally  liable  for  the  payment  of  any 
additional  sums  as  called  upon  by  the 
Farm  Credit  Administration,  in 
accordance  with  section  4.4  of  the  Act. 
in  the  event  any  bank  primarily  liable 
therefor  is  unable  to  pay. 

(c)  Each  issuance  of  debt  obligations 
shall  meet  the  collateral  requirements 
set  forth  in  Subaprt  B. 

(d)  Each  issuance  of  debt  obligations 
shall  be  approved  by  the  Farm  Credit 
Administration. 

(e)(1)  Consultation  with  the  Secretary 
of  the  Treasury  required  by  31  U.S.C. 
9106  shall  be  conducted  by  System 
representatives  and  shall  have  occurred 
prior  to  each  debt  issuance. 

(2)  Under  policies  adopted  by  the 
Board  of  the  Farm  Credit 
Administration,  the  Chairman  will 
consult  with  the  Secrtary  of  the 
Treasury  on  a  regular  basis  concerning 
the  exercise  by  the  System  of  the 
powers  conferred  under  section  4.2  of 
the  Act. 


participation  by  the  System  banks  in 
each  issue  of  joint,  consolidated  or 
Systemwide  obligations  shall  be 
determined  by  the  Funding  Corporation 
established  pursuant  to  section  4.9  of  the 
Act,  acting  for  the  banks  of  the  System, 
subject  to  the  approval  of  the  Farm 
Credit  Administration  in  accordance 
with  §  615.5102. 

(b)  The  Funding  Corporation  shall 
plan  and  develop  funding  guidelines, 
priorities,  and  objectives  based  upon  the 
asset/liability  management  policies  of 
the  System  institutions  and  the 
requirements  of  the  market  The 
guidelines,  priorities,  and  objectives 
shall  be  designed  to  ensure  that  the  debt 
marketing  responsibilities  of  the 
Funding  Corporation  will  continue  to 
provide  flexibility  for  the  banks  and  are 
fiscally  sound. 

(c)  For  all  debt  issuances  conducted 
by  the  Funding  Corporation,  the  specific 
prior  approval  of  the  Farm  Credit 
Administration  must  be  obtained  prior 
to  the  distribution  and  sale  of  the 
obligation  pursuant  to  section  4.9  of  the 
Act 

5.  Section  615.5105  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


S61S.510S 


Systemwklo 


(b)  Prices  shall  be  on  a  discount  yield 
basis  or  as  determined  by  the  Funding 
Corporation. 


SubfMrt  O— laauance  of  Farm  Credit 
SecurWee 

6.  Section  615.5450  is  revised  to  read 
as  follows: 

8615.5450    Book  entry  and  deflnMve  notes 


|«1SJK»    toeuMieoerdeMoMgirtiont 
ttwougli  ttie  FundbiQ  Corporatton. 

(a)  The  amount,  maturities,  rates  or 
interest  terms  and  conditions  of 


(a)  The  System  banks  operating  under 
the  same  title  of  the  Army  may  issue 
consolidated  notes,  bonds,  debentures, 
and  other  similar  obligations  dated  on  or 
after  January  1, 1978,  in  book-entry  form, 
in  denominations  of  $1,000  or  multiples 
thereof.  There  are  still  outstanding 
consolidated  bonds  of  the  Federal  land 
banks  dated  before  fanuary  1, 1979,  in 
definitive  form  in  denominations  of 

$1,000,  $5,000.  $iaooo,  $5aooa  $ioaooo, 

and  $500,000. 

(b)  The  System  banks  may  issue 
consolidated  Systemwide  notes,  bonds, 
debentures,  or  other  similar  obligations 
in  book-entry  form,  in  denominations  of 
$1X)00  or  multiples  thereof  for  issues 
with  an  original  maturity  over  1  year 
and  1  month  and  $5,000  or  multiples 
thereof  for  issues  with  an  original 
maturity  of  under  1  year  and  1  month. 


(c)  Consolidated  and  consolidated 
Systemwide  bonds  and  discount  notes 
may  be  issued  in  definitive  form  as 
determined  to  be  appropriate  by  the 
Funding  Corporation  and  as  approved 
by  the  Chairman  of  the  Farm  Credit 
Administration. 

H61S.S451tttrough  615.5453    [Rmnovsd 


7.  Sections  615.5451  through  615.5453 
are  removed  and  reserved. 

8.  Sections  615.5460  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S615.5460    Dofkinton  of  terms  for  book- 
entry  iesuanco  of  Farm  Credtt  securities. 

*  *  *  «  • 

(b)  "Banks  of  the  Farm  Credit  System" 
means  all  of  the  Farm  Credit  Banks  or 
all  the  banks  for  cooperatives,  or  all  of 
the  banks  of  the  System. 

(c)  "Farm  Credit  securities"  means 
consolidated  notes,  bonds,  debentures, 
or  other  similar  obligations  of  the 
System  banks  and  Systemwide  notes, 
bonds,  debentures,  or  similar  obligations 
issued  under  the  Farm  Credit  Act  of 
1971,  or  laws  repealed  thereby,  the 
completion  and  delivery  of  which  is  or 
has  been  undertaken  by  a  Reserve  Bank 
as  agent  of  the  banks  of  the  System. 


(615^97    [Removed  and  reserved] 

6.  Section  615.5497  is  removed  and 
reserved. 

Date:  January  6, 1960. 
DavidA-HiU. 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  8&-781  Filed  1-11-69;  8:45  am] 

BHUNQ  coot  (TOC-OI-tl 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(Docket  Na  9200] 

Removatron  International  Corp.  at  al.; 
Prohibited  Trade  Practicea  and 
Affirmative  Corrective  Actiona 

aocncy:  Federal  Trade  Commission. 
action:  Final  order. 

aUMMARv:  This  Final  Order  prohibits, 
among  other  things,  the  Boston,  Mass. 
sellers  of  an  electronic  device  called 
"Removatron".  from  making 
unsubstantiated  claims  about  the 
product  and  requires  clinical  testing  as 
substantiation  for  future  permanency 
claims. 


isp- 
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DATES:  Complaint  issued  September  30. 

1985.  Final  Order  issued  November  4. 

1988.' 

FOR  FURTHM  WTOIWiATlOW  CONTACT 

David  Fitzgerald.  FTC/14-403. 
Washington.  DC  20580.  (202)  326-3206. 
SUPPtEMGNTARV  INFOIIMATION:  In  the 
Matter  of  Removatron  International 
Corporation  and  Frederick  E.  Goodman. 
The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  Or  Misleadingly: 
§  13.10  Advertising  falsely  or 
misleadingly;  S  13.10-5  Knowingly  by 
advertising  agent:  S  13.85  Government 
approval,  action,  connection  or 
standards:  S  13.85-35  Government 
endorsement  {  13.170  Qualities  or 
properties  of  product  or  service; 
§  13.170-28  Depilatory;  §  13.190  Resuhs: 
5  13.205  Scientific  or  other  relevant 
facts;  9  13.210  Scientific  tests.  Subpart — 
Claiming  Or  Using  Endorsements  Or 
Testimonials  Falsely  Or  Misleadingly: 
§  13.330  Claiming  or  using  endorsements 
or  testimonials  falsely  or  misleadingly; 
S  13.330-90  United  States  Government: 
§  13.330-90(g)  Federal  Communications 
Commission.  Subpart — Corrective 
Actions  And/Or  Requirements:  {  13.533 
Corrective  actions  and/or  requirements; 
§  13.533-20  Disclosures:  i  13.533-45 
Maintain  records;  §  13.533-45(a) 
Advertising  substantiation;  ( 13.533- 
45(k)  Reconls.  in  general;  {  13.533-50 
Maintain  means  of  communication: 
§  13.533-53  Recall  of  merchandise, 
advertising  material,  etc  Subpart — 
Misrepresenting  Oneself  And  Goods — 
Goods:  S  13.1590-20  Federal  Trade 
Commission  Act  S  13.1632  Government 
endorsement  or  recommendation; 
§  13.1730  Results;  §  13.1740  Scientific  or 
other  relevant  facts;  S  13.1762  Tests, 
purported.  Subpart — ^Neglecting. 
Unfairly  Or  Deceptively,  To  Make 
Material  Disclosure:  S  13.1895  Scientific 
or  other  relevant  facts. 

Ust  of  Subiects  in  16  CFR  Part  13 

Hair-removal  devices.  Trade  practices. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  InterpreU  or 
applies  sec  S,  38  Stat.  719.  as  amended:  15 
U.S.C.  45.  52) 

Fiaal  Order 

Cominisakiners:  Deniel  Oirver.  Chairman. 
Terry  CaJvani.  Mary  L.  Axcuensga.  and 
Andrew ).  Strenio.  it. 

in  tite  natter  of  Removatron  International 
Corporation,  a  corporation,  and  Frederick  E. 
Goodman,  individually  and  as  an  ofTicer  of 
Removatron  International  Corporation. 


'  Copies  of  (he  Complaint,  laitwl  Deciuon. 
Opinion  of  llie  Commission.  Statements,  etc  are 
Hvsils(>le  from  ttx*  Commission's  Public  Reference 
Branch.  H-130.  Clb  Street  and  Pennsylvaniu  Avenue, 
\W..  Wnshti^an.  CIC  20S8a 


I. 

It  is  ordered  that  Respondents 
Removatron  International  Corporation, 
a  corporation,  its  successors  and 
assigns,  and  its  officers,  and  Respondent 
Frederick  E.  Goodman,  individually  and 
as  an  officer  of  Removatron 
International  Corporation,  and 
Respondents'  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  wrth  the 
manufacture,  labeling,  advertising, 
offering  for  sale,  sale  or  distribution  of 
the  Removatron  epilator  or  any  other 
hair  removal  device,  as  "device"  is 
defined  in  the  Federal  Trade 
Commission  Act,  or  other  hair  removal 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Any  such  hair  removal  device  or 
other  hair  removal  product  or  any 
treatment  employing  any  such  device, 
will  or  may  achieve  permanent  hair 
removal  or  hair  removal  on  a  long-term 
and  not  temporary  basis,  or  is  otherwise 
effective,  using  those  words  or  words  of 
similar  import  or  meaning,  unless,  at  the 
time  of  the  making  of  such 
representation.  Respondents  possess 
and  rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
such  representation:  provided,  however, 
that  for  purposes  of  this  Order. 
"con^>etent  and  reliable  scientific 
evidence"  is  defined  as  adequate  and 
well-controlled,  double-blind  clinical 
testing  conforming  to  acceptable  designs 
and  protocols  and  conducted  by  a 
person  or  persons  qualified  by  training 
and  experience  to  conduct  such  testing. 

B.  The  Removatron  device  or  any 
other  RFE  tweezer-type  epilation  device 
or  any  treatment  employing  any  such 
device  is  mtended  to  or  is  able  to 
remove  hair,  using  those  words  or  words 
of  similar  import  or  meaning,  unless  the 
representations  clearly  and 
conspicuously  disclose  the  following 
statement: 

'•^IPORTANT:  There  is  no  reliable 
evidence  that  (name  of  device 
treatments]  provides  anything  more  than 
temporory  hair  removal";  provided, 
however,  that  in  any  written  materials 
this  disclosure  shall  be  in  typeface  at 
least  as  large  as  the  largest  typeface  in 
the  label,  advertising,  or  any  document, 
and  in  any  multipage  documents  the 
disclosure  shall  appear  on  the  cover  or 
first  page,  and  provided  further  that  this 
provision  shall  terminate  after  fi\'e  (5) 
years  from  the  date  on  which  this  Order 
becomes  effective. 


C.  The  Removatron  device  or  any 
otiier  RFE  tweezer-type  epilation  device, 
or  any  treatment  employing  such  device, 
is  PCC-approved.  using  those  words  or 
words  of  similar  import  or  meaning, 
onless  the  representations  cleariy  and 
conspicuously  disclose  that  the  FCC  has 
only  approved  the  nse  of  a  certain  radio 
frequency  by  such  de^'icc  and  has  not 
approved  the  safety  or  effectiveness  of 
such  device  or  the  safety  or 
effectiveness  of  any  treatment 
employing  such  device. 

n 

It  is  further  ordered  that  Respondent 
Removatron  International  Corporation, 
a  corporation,  its  successors  and 
assigns,  and  its  officers,  and  Respondent 
Frederick  E.  Goodman,  individually  and 
as  an  officer  of  Removatron 
International  Corporation,  and 
Respondents'  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacture,  labeling,  advertising, 
offering  for  sale,  sale  or  distribution  of 
the  Removatron  epilator  or  any  other 
hair  removal  device,  as  "device"  is 
defined  in  the  Federal  Trade 
Commission  Act,  or  other  hair  removal 
product  in  or  a^ecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  bom  misrepre&eoling 
the  existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test  or  study- 
in 

It  is  further  ordered  that  Respondents 
shall:  Within  ninety  (90)  days  after  the 
date  of  service  of  this  Order,  send  by 
first-class  mail,  a  copy  of  this  Order  and 
a  notice  that  the  purchaser  shall 
immediately  cease  using  any 
Removatron  advertising  or  promotional 
materials  containing  representations 
prohibited  by  parts  I  and  11  of  this 
Order,  to  each  purchaser  of  any  of 
Respondents'  hair  removal  devices  since 
January  1, 1976,  who  is  identifiable  from 
Respondents'  sales  records,  testimonial 
letters,  mailing  lists  or  other  documents 
containing  an  address  or  telephone 
number  for  that  purchaser.  Such 
advertising  and  promotional  materials 
include,  but  are  not  limited  to.  any 
writing,  audio  tape  or  otlier  material 
w^iich  employs  such  words  as 
"permanent"  "effective,"  "forever," 
"long-term."  or  "words,"  or  which 
compares  the  device  to  electrolysis  or 
distinguishes  it  from  temporary  hair 
removal  devices  or  products. 


I 
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IV 

It  is  further  ordered  that  Respondents, 
their  successors  and  assigns,  shall 
maintain  for  at  least  three  (3)  years  from 
the  date  of  the  last  dissemination  of 
each  representation  which  is  subject  to 
this  Order,  and  make  available  to  the 
Federal  Trade  Commission  upon 
request,  complete  and  accurate  records 
demonstrating  compliance  with  this 
Order,  including  but  not  limited  to  the 
following: 

A.  Advertisements  and  labeling  and 
promotional  materials  for  any  hair 
removal  device  or  other  hair  removal 
product  and  such  records  as  will  show 
when  and  where  each  advertisement 
was  published; 

B.  Tests,  studies,  surveys,  afTidavits, 
letters,  complaints,  articles  or  other 
materials  substantiating,  contradicting, 
or  otherwise  relevant  to  the  validity  of 
any  such  representation: 

C.  Such  business  records  as  will 
demonstrate  notification  to  purchasers 
pursuant  to  paragraph  III  of  this  Order 
and 

D.  Sales  invoices  or  such  other 
business  records  as  will  disclose  the 
name,  address,  and  date  of  purchase  for 
each  purchaser  of  a  hair  removal  device 
from  Respondents. 


It  is  further  ordered  that  Respondents 
shall  distribute  a  copy  of  this  Order  to 
all  present  and  future  personnel,  agents 
and  representatives  having  sales, 
advertising,  or  policy  responsibilities 
with  respect  to  the  subject  matter  of  this 
Order  and  that  Respondents  shall  secure 
from  each  person  a  signed  and  dated 
statement  acknowledging  receipt  of  said 
Order. 

VI 

It  is  further  ordered  that  Respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  Respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergency  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

vn 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  of  service 
of  this  Orider,  the  individual  Respondent 
shall  promptly  notify  the  Commission  of 
the  discontinuance  of  his  present 
business  or  employment  and  of  his 
affiliation  with  a  new  business  or 
employment  involving  the  advertising, 
offering  for  sale  or  sale  of  any  hair 


removal  device  or  other  hair  removal 
product,  or  any  treatment  employing 
such  device  or  other  product  and  with 
each  such  notice  include  his  new 
business  address  and  a  statement  of  the 
nature  of  the  business  or  employment  in 
which  he  is  newly  engaged  as  well  as  a 
description  of  his  duties  and 
responsibilities  in  connection  with  such 
business  or  employment. 

By  the  Commiuion,  Commissioners 
Azcuenaga  and  Strenio  concuiring  in  part 
and  diM«nting  in  part. 

Donald  8.  Oaik. 

Secretary. 

(PR  Doc  89-723  Piled  1-11-8B;  8:45  am] 


DEPARTMCHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

IDociMt  Na  88H-03M] 

Patlant  lahaUng  RaquiranMnts  for 
Progestational  Drug  Products; 
Tadmlcai  Amandmant 

AQtNCV:  Food  and  Drug  Administration. 
ACnON:  Final  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
requirements  in  its  regulation  for 
labeling  directed  to  the  patient  for 
progestational  drug  products.  This 
action  will  update  the  regidation  to 
reflect  changes  made  in  the  NDA 
Rewrite  and  changes  in  the  revised 
guideline  texts  for  professional  and 
patient  labeling  for  prescription 
progestational  drug  products,  which  are 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATIt:  Effective  January  IZ  1989; 
written  comments  by  February  13, 1989. 
AOONCM.  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20657. 

RM  FMrrMiR  MromtATiON  coirr act: 
Adele  S.  Seifried.  Center  for  Drug 
Evaluation  and  Research  (HFD-3e2), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20657,  301- 
295-8046. 

•u^n^MCNTANv  mromiATKNi:  In  the 
Federal  Register  of  February  22, 1985  (50 
FR  7452),  FDA  adopted  comprehensive 
new  regulations  governing  the 
submission  and  review  of  new  drug  and 
antibiotic  applications  ("the  NDA 
Rewrite").  Among  other  changes,  the 
NDA  Rewrite  revised  and  renumbered 


the  section  regarding  supplements  for 
changes  that  may  be  made  before  FDA 
approval  of  new  drug  applications 
(NDA's)  (formerly  21  CFR  314A  now  21 
CFR  314.70).  The  agency  is  now  revising 
the  regulation  for  patient  labeling  for 
progestational  drug  products  (21  CFR 
310.516(g))  to  reflect  this  change. 

The  current  requirement  for  patient 
labeling  for  progestational  drug  products 
was  published  as  part  of  a  drug  efficacy 
study  implementation  (DESI)  notice  in 
the  Federal  Register  of  July  22, 1977  (42 
FR  37646). 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  revised 
guideline  labeling  texts  for 
progestational  drug  products.  Therefore, 
the  agency  is  revising  S  310.516(f)  by 
removing  reference  to  the  previous 
guideline  labeling.  This  regulation  does 
not  impose  new  substantive 
requirements  but  merely  represents  a 
minor  technical  revision  of  the  labeling 
regulations  already  in  place.  The 
revision  is  intended  to  assist  both  NDA 
holders  and  FDA  in  processing  labeling 
submitted  for  progestational  drug 
products.  Thus,  the  agency  has 
determined  for  good  cause  that  notice, 
public  procedure,  and  delayed  effective 
date  are  impracticable,  unnecessary, 
and  contrary  to  the  public  interest 
However,  to  allow  interested  persons  an 
opportunity  to  comment  on  this  final 
rule,  FDA  is  providing  a  30-day 
comment  period. 

This  final  rule  becomes  effective  on 
January  IZ  1989.  If  comments  are 
received  which  necessitate  further 
changes,  FDA  will  publish  a  revised 
regulation. 

Envirooinental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  acUon  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

In  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354),  the  agency  has  carefully 
analyzed  the  economic  consequences  of 
this  final  rule.  This  final  rule  is  merely 
an  editorial  amendment  of  an  existing 
rule  that  will  have  no  economic 
consequences,  and  the  agency  has 
determined  that  it  is,  therefore,  not  a 
major  rule  as  defined  in  Executive  Order 
12291.  Further,  the  agency  certifies  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
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entities,  as  defined  by  the  Regulatory 
Flexibility  Act 

Comments 

Interested  persons  may,  on  or  before 
February  13, 1989,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  conunents  regarding  this  final 
rule.  Two  copies  of  any  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Such  comments  will  be 
considered  in  determining  whether 
amendments,  modificiations.  or 
revisions  to  the  final  rule  are  warranted. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Medical  devices. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  310  is  amended 
as  follows: 

PART  310-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  310  continues  to  read  as  follows: 

Authority:  Sees.  501.  S02.  503,  505,  701.  704. 
705. 52  Stat  1049-1053  as  amended,  52  Stat 
1055-lOSe  as  amended.  67  Stat  477  as 
amended,  52  Stat.  1057-1056  (21  U.S.C  351. 
352,  353,  355.  371.  374.  375);  5  U5.C.  553;  21 
CFR  5.10  and  5.11. 

2.  Section  310.516  is  amended  by 
revising  paragraphs  (f)  and  (g)  to  read  as 
follows: 

S  310.516    Progestational  drug  products; 
noMwig  iwciea  lo  me  panenL 

***** 

(f)  The  Food  and  Drug  Administration 
has  available  guideline  patient  labeling 
for  progestational  drug  products  that 
includes  information  responsive  to  all 
items  specified  in  paragraph  (b)  of  this 
section.  This  labeling  was  published  in  a 
separate  notice  appearing  in  the  Federal 
Register  of  January  12, 1989.  Any  person 
may  rely  on  this  labeling  as  complying 
with  paragraph  (b)  of  this  section. 

(g)  Holders  of  approved  new  drug 
applications  for  progestational  drug 
products  that  are  subject  to  the 
requirements  of  this  section  shall  submit 
supplements  under  S  314.70(c)  of  this 
chapter  to  provide  for  the  labieling 
required  by  paragraph  (a)  of  this  section. 


Dated:  December  23, 1968. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  89-712  FUed  l-ll-«9;  8:45  am] 

BSIMG  coca  41«-»MI 

— \ 

21CFRPivts510and520 

Oral  Doaaga  Form  New  Animal  Druga 
Not  Sdb^ccX  to  Certification;  Piparazine 
Adipate  Powder  Piperazine  Adipate 
Tablet 

AQCNCV:  Food  and  Drug  Administration. 
action:  Final  rule. 


;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting  the 
approval  of  two  new  animal  drug 
applications  (NADA's)  held  by  Carson 
Qiemicals,  Inc.  The  NADA's  provide  for 
(1)  use  of  piperazine  adipate  powder  as 
an  anthelmintic  in  horses,  dogs,  and 
cats,  and  (2)  use  of  piperazine  adipate 
tablets  as  anthelmintics  in  dogs, 
puppies,  cats,  and  Idttens.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA's. 

EFFECnvc  date:  January  23, 1989. 

KM  FURTHElt  INFOfnAATION  CONTACT 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20657,  301-443- 
3183. 

SUPPICMCNTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  two  NADA's 
sponsored  by  Carson  Chemicals,  Inc., 
P.O.  Box  466,  New  Castle,  IN  47362- 
0466.  NADA  9-821  provides  for  use  of 
pi|}erazine  adipate  tablets  as  an 
anthelmintic  in  dogs,  puppies,  cats, 
kittens,  and  NADA  9-951  provides  for 
use  of  piperazine  adipate  powder  as  an 
anthelmintic  in  drinking  water,  feed,  or 
as  a  drench  in  horses,  dogs,  and  cats. 
Because  the  firm  is  no  longer  the 
sponsor  of  any  approved  NADA's,  21 
CFR  510.600(c)  is  amended  by  removing 
the  firm's  name  and  drug  labeier  code 
from  the  list  of  sponsors  of  approved 
NADA's.  This  document  also  removes 
21  CFR  52ai801a(d)  and  520.1801c. 
which  reflect  the  approvals. 

list  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 


21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  520  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRtXSS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Audiarity:  Sees.  512. 701(a)  (21  U.S.C  3aob. 
371(a));  21  CFR  5.10  and  5.83. 

$510600    [Amended] 

2.  Section  510.600    Names,  addresses, 
and  drug  labeier  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
"Carson  Chemicals.  Ina"  and  in 
paragraph  (c)(2)  by  removing  the  entry 
"011769." 

PART  520— ORAL  DOSAGE  FORy 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

AudMxity:  Sec  512(i).  82  Stat  347  (21  U.S.C 
360b(i));  21  CFR  5.10  and  5.83. 

§52ai801a    (Amended] 

4.  Section  520.1801a    Piperazine 
adipate  powder  is  amended  by  removing 
paragraph  (d)  and  reserving  it 

S52ai801c    (Removed] 

5.  Section  520.1801c    Piperazine 
adipate  tablet  is  removed  and  reserved. 

Dated:  January  3. 1989. 
Gerald  B.  Guest 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc  89-629  Filed  1-11-89:  a-45  am] 

BUJNQCOK  4M0-0VM 


21  CFR  Parts  510  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Trietttanotamine  Polypeptide 
Oleate-Condensate  Otic  Solution 

aoency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  the  Purdue 
Frederick  Co.  The  NADA  provides  for 
use  of  triethanolamine  polypeptide 
oleate-condensate  otic  solution  in  dogs  ; 
and  cats  to  help  remove  excess  or 


IIM 
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impacted  earwax.  In  a  notice  publiahed 
elsewhere  in  this  issue  of  the  Fodaral 
Ragistar,  FDA  is  withdrawing  approval 
of  NADA 12-S17  at  the  sponsor's 
request. 

tFTlcnvK  OATl:  lanaary  23, 19ea 


FON  RMTHDI  MIMNHATION  COMTACTt 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20657.  301-443- 
3183.  I 

notice  published  elsewhere  in  this  issue 
of  die  Federal  Ragistsr,  FDA  is 

withdrawing  approval  of  NADA  12-617 
sponsored  by  the  Purdue  Frederick  Co., 
100  Connecticut  Ave..  Norwalk,  CT 
06850.  The  NADA  provides  for  use  of 
Cenunenex-V  Drops  (triethanolamine 
polypeptide  oleate-condensate  otic 
solution)  in  dogs  and  cats  to  help 
remove  excess  or  impacted  earwax.  As 
required  by  the  %vithdrawa!  of  approval, 
this  document  removes  21  CFR  S24.2542. 

In  addition,  because  the  firm  is  no 
longer  sponsor  of  any  approved 
NADA's,  21  CFR  Siaeoo  is  amended  by 
removing  the  finn  from  the  list  of 
sponsors  of  approved  NADA's. 

UstofSubiacIs 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  S24 

Animal  drugs. 

Therefore,  under  the  Federal  Pood, 
Dnig.  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissiooer 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  510  and  524  are  amended  as 
follows: 

PART  S10-NEW  ANMIAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512. 7(n(a)  (21  U.S.C  Seob. 
371(a)):  21  CFR  5.10  and  5.83. 


ISKUOO    U 

2.  Section  510J00    Names,  addfesses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (cXl)  by  removing  'The 
Purdue  Frederick  Ca"  and  in  paragraph 
(cH2)  by  removing  "000094." 


PART  524— OPHTHAUMC  AND 
TOPICAL  DOSAGE  FORM  NEW 
AMMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  524  continues  to  read  as  follows: 

AudMrity:  Sec.  512(i).  82  Stat.  347  (21  U.S.C 
3eOb(i)):  21  CFR  5.10  and  5^3. 

1524.2542    [Rsinovadl 

4.  Section  S24.2S42    Triethanokumne 
polypeptide  oJeate-condensote  ode 
solution  is  removed. 

Dated:  January  3, 1968. 
GOTaMB.G<MSl. 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  8»-630  Filed  1-11-88: 8:45  am] 


21  CFR  Paris  620  and  522 


AninMri  Drugs,  I 

Produds;  DIcMoroplMns  and  Toliisns 


tkOmcti  Food  and  Drug  Administration. 
;  Final  rule. 


r  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drag  regulations  to  remove  Ihooe 
portions  of  the  regulatioos  reflcctiog 
approval  of  three  new  animal  drug 
applicatioos  (NADA's)  sponsored  by 
Norden  Laboratories,  Inc.  The  NADA's 
provide  for  use  of  Paracide 
(dichlorophene/toluene)  Capsules. 
Nortran  (trifluomeprazine)  Tables,  and 
Histosol  (pyrilamine  maleate)  bifectable. 
Elsewhere  in  this  issue  of  the  Fadarsl 
Registar,  FDA  is  withdrawing  approval 
of  die  NADA's  at  the  request  of  the 
sponsor. 

IFncnvf  OATS:  January  23. 1969. 
ran  RmTMm  wrowA-now  contact: 
Mohammad  L  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
3183. 


TANY  MFOmiATION:  in  a 

notice  published  elsewhere  in  this  issue 
of  die  Federal  Registar.  FDA  is 
withdrawing  approval  of  Norden 
Laboratories'  NADA's  7-404. 12-746. 
and  45-628.  NADA  7-404  provides  for 
use  of  Histosol  (pyrilamine  maleate) 
Injectable  in  horses  for  treating 
conditions  in  which  antiliistaminic 
therapy  may  alleviate  some  signs  of 
disease.  NADA  12-746  provides  for  use 
of  Noriran  (trifluomeprazine)  Tablets  in 
dogs  for  tranquilization  and  chemical 
resti-aiat  NADA  46-628  provides  for  use 


of  Paracide  (dichlorophene/toluene) 
Capsules  in  dogs  and  cats  as  an 
anthelmintic.  As  required  by  the 
withdrawal  of  approval,  this  document 
removes  the  sponsor's  drug  labeter  code 
from  21  CFR  520.580(b)(1)  and 
522.2063(b).  In  addition.  Uiis  document 
removes  21  CFR  520.256a 

List  of  Subiects  in  21  CFR  Parte  sao  and 
522 
Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Veterinary 
Medicine,  Parts  520  and  522  are 
amended  as  follows: 

PART  S20-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  audiority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

AadMrity:  Sec  512(i).  82  Slat.  347  (21  U.S.C 
360b(i)):  21  CFR  5.10  and  543. 

SS20.580    [Amemfsdl 

2.  Section  520.580    Dichlorophene 
and  toluene  capsules  is  amended  in 
paragraph  (b)(1)  by  removing  "011519.** 

15202560    (Removedl 

S.  Section  520.2S60    Trifluomepmzine 
tablets  is  removed. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

4.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Aiahoritr-  Sec  512(i).  82  SUt  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

(522.2063    [Aaiandad] 

5.  Section  522.2063    Pyrikunine 
maleate  injection  is  amended  in 
paragraph  (b)  by  removing  the  phrase 
"Nos.  000061  and  011519"  and  replacing 
it  wiUi  "No.  000061." 

Dated:  January  3.  1968l 
Gerald  B.  Guaat. 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  8e-«31  Filed  1-11-88;  8-/46  am) 
SRJJNO  cooc  41«»-»1-« 

21  CFR  Part  522 

Implantation  or  Injactabla  Doaage 
Form  Now  Animal  Drugs  Not  Subfact 
to  Certification;  Changs  of  Sponaor 

AOSNCV:  Food  and  Drag  Aifaninistrstion. 
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action:  Final  rule. 


tUMSUWY;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  of  an  NADA  from 
CD.  Searie  and  Co.  to  CEVA 
Laboratories.  Inc. 

EFFECTIVE  DATE:  fanuary  12. 1989. 

Fon  nmTHER  information  contact: 

Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  {HFV-130).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
1415. 

SUPPLEMENTARY  INFORMATION:  CEVA 

Laboratories,  Inc.,  7101  College 
Boulevard.  Suite  610.  Overland  Park.  KS 
66210,  has  informed  FDA  that  it  is  now 
sponsor  of  NADA  97-037  (Syncro-Mate- 
B* — noigestomet  implant  and  estradiol 
valerate/norgestomet  injectable 
solution],  formerly  held  by  G.  D.  Searie 
and  Co.  The  sponsor  change  was 
confimed  by  G.  D.  Searie  and  Co.  CEVA 
Laboratories,  Inc.,  is  sponsor  of 
approved  NADA  134-030,  which  is 
codified  in  21  CFR  522.850(b)  and 
provides  for  the  same  drug  for  the  same 
conditions  of  use.  The  agency  is 
amending  21  CFR  522.850(b)  to  reflect 
the  change  in  sponsor. 

List  of  Subiacts  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  SUt  347  (21  U.&C 
360b(i)):  21  CFR  5.10  and  5.63. 

{522.850   (Amended] 

2.  Section  522.850    Estradiol  valerate 
and  norgestomet  in  combination  is 
amended  in  paragraph  (b)  by  removing 
the  phrase  "000014  and". 

Dated:  January  4. 1989. 
Robert  C  Uvingstoo. 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  89-632  Filed  1-11-88:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Amandmanta  to  tha  Bank  Secrecy  Act 
Rogulations  Regarding  Rscordkaeping 
Raquirsmsnts  by  Casinos 

agency:  Departmental  Offices. 

Treasury. 

action:  Final  rule. 

summary:  On  April  7. 1988.  Treasury 
published  in  the  Federal  Register  (53  FR 
11513)  proposed  amendments  to  the 
Bank  Siecrecy  Act  regulations  regarding 
the  retention  of  player  rating  records 
and  certain  computer  information  by 
casinos.  After  review  of  the  comments 
received.  Treasury  is  issuing  a  final  rule 
that  adopts  the  original  proposals,  with 
one  minor  change  in  wording. 
effective  date:  The  amendments  are 
effective  as  of  February  13, 1989. 
address:  Office  of  Financial 
Enforcement.  Office  of  the  Assistant 
Secretary  (Enforcement),  Department  of 
the  Treasury,  Room  4320. 1500 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 
for  further  information  contact: 
Amy  G.  Rudnick.  Director.  Office  of 
Financial  Enforcement.  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury.  Room  4320, 
1500  Pennsylvania  Avenue  NW.. 
Washingtoa  DC  20220.  (202)  566-8022. 
SUPPiCMCNTARV  INFORMATION:  The 
Bank  Secrecy  Act  Pub.  L  No.  91-508, 
(codified  at  12  U.S.C.  1829b,  12  U.S.C. 
1951  et  seq..  and  31  U.S.C.  5311-5324). 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax.  and 
regulatory  matters.  Pursuant  to  31  U.S.C 
5312(a)(2](U),  the  Secretary  has 
designated  certain  casinos  as  "financial 
institutions"  for  purposes  of  the  Bank 
Secrecy  Act.  See  31  CFR  103.11(g)(7). 
The  Secretary  has  imposed  particular 
recordkeeping  requirements  on  these 
casinos.  See  31  CFR  103.36. 

The  notice  published  in  the  Federal 
Register  on  April  7. 1988  (53  FR  11513) 
proposed  two  amendments  to  the 
current  recordkeeping  requirements. 
Treasury  is  adopting  the  proposals  as  a 
final  rule.  The  second  enumerated 
amendment  provides  that  casinos 
subject  to  the  Bank  Secrecy  Act 
regulations  must  retain  the  records 
which  they  use  for  monitoring  their 
customers'  gaming  activity.  A  minor 
change  in  wording  has  been  made  to  the 
second  amendment.  In  maintaining  the 
same  word  used  elsewhere  in  the 


regulations,  the  word  "player's"  has 
been  deleted,  and  the  word  "customer's" 
has  been  substituted  therefor. 

The  third  enumerated  amendment 
adds  a  requirement  that  casinos  which 
input,  retain,  or  store  information  on 
computer  disk,  tape,  or  other  machine- 
readable  media  must  retain  such 
information  in  machine-readable  form. 
The  third  amendment  goes  on  to  require 
that  casinos  retain  the  indexes,  books. 
file  descriptions,  programs,  and  similar 
materials  which  would  enable  a  person 
readily  to  access  and  review  the  records 
that  are  required  to  be  made  and 
retained  under  the  Bank  Secrecy  Act 
regulations  and  are  kept  in  madiine- 
readable  form.  In  accordance  with 
S  103.38(d)  of  the  regulations,  the 
machine-readable  media  and 
accompanying  indexes,  books,  etc  must 
be  kept  for  a  period  of  five  years. 

Pursuant  to  these  new  amendments,  if 
a  casino  keeps  track  of  a  customer's 
gaming  activity  by  inputting  all  or  some 
of  the  data  from  a  "rating  card"  (see 
"Discussion  of  Comments,"  below)  on 
that  player  into  a  computer,  even  for  a 
short  period  of  time,  such  data  must  be 
retained  in  machine-readable  form.  For 
purposes  of  the  final  rule,  the  term 
"machine-readable"  meaiu  capable  of 
being  read  by  the  automated  data 
processing  system  used  by  the  casino. 
The  data  may  be  transferred  to  other 
computer  disks,  magnetic  tapes,  or 
machine-readable  media  and  may  be 
retained  off-line. 

It  is  emphasized  that  the  final  rule 
requires  neither  the  rating  of  players  nor 
the  purchase  or  rental  of  automated 
data  processing  systems  to  comply  with 
the  recordkeeping  requirements  of 
SS  103.33  and  103.36.  Otherwise  stated, 
the  rule  requires  rating  records  to  be 
retained,  if  they  are  made,  and  requires 
computer  information  to  be  retained,  if 
such  information  contains,  in  whole  or 
in  part,  a  record  required  to  be  made 
and  kept  under  the  Bank  Secrecy  Act 
regulations. 

Discussion  of  Comments 

Few  comments  on  the  proposed 
amendments  were  received.  Comments 
regarding  the  second  enumerated 
amendment  generally  attempted  to 
caution  Treasury  about  the  inexactness 
of  the  documents  which  casinos  use  to 
monitor  their  customers'  gaming 
activity.  These  documents,  which 
casinos  must  retain  for  a  period  of  five 
years  under  the  new  rule,  are  frequently 
referred  to  as  "player  rating  forms." 
"player  rating  records,"  or  "player  rating 
cards."  They  are  used  to  keep  track  of 
customers'  play,  and  ultimately  become 
internal  marketing  tools  for  the  casinos. 
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Treasury  concludes  that  the  records 
overall  are  sufficiently  accurate  to  use 
them  for  Bank  Secrecy  Act  purposes. 
Given  the  ladi  of  other  records  which 
would  reflect  cash  activity  of  customers 
on  the  casino  floor.  Treasury  Hnds  a 
high  degree  of  criminal  tax,  and 
regulatory  utihty  in  the  retention  of 
rating  forms.  Treasury  expresses  no 
opinion,  explicitly  or  imphcitly,  as  to 
their  accuracy  for  any  other  purpose. 

The  Internal  Revenue  Service,  in 
performing  compliance  examinations 
pursuant  to  31  CFR  103.46,  can  be 
expected  to  review  player  rating  forms 
to  determine  whether  reports,  as 
required  under  §  103.22(a)(2),  have  been 
filed.  If.  in  the  course  of  an  examination, 
a  player  rating  card  that  reflects  a  cash 
buy-in  exceeding  SlOXOO  on  one 
customer  is  discovered.  Treasury  would 
expect  that  a  report  on  that  transaction 
has  been  filed.  It  would  be  incongruous 
for  the  casino  to  argue  that  it  need  not 
treat  the  rating  recmd  made  by  its 
employee  as  determinative  of  whether  it 
should  have  filed  a  report  on  the  ground 
that  the  recoid  might  have  been 
inaccurate.  The  point  is  that  the  casino 
has  in  its  possession  evidence  that  one 
of  its  employees,  s  rater,  had  perceived 
that  a  customer  engaged  in  a  transaction 
exceeding  (10,000  in  currency.  In  sum. 
Treasury  expects  casinos  to  file  reports 
on  all  transactions  they  bebeve  involve 
more  than  tiaooa  as  reflected  in  the 
retained  rating  records. 

The  third  enumerated  amendment  is 
intended  to  lessen  significantly  the 
aoMNint  of  time  in  reviewing  spedfic 
records  required  of  casinos  onder  the 
Bank  Secrecy  Act  regulations  fat 
compliance  examinatioo  and  law 
enforcesMnt  purposes.  Comments 
regarding  this  amendment  dealt  with  the 
costs  and  burdens  of  reprogramming 
automated  data  processing  systems  and 
of  providing  information  from  the 
systems  to  Bank  Secrecy  Art 
compliance  examiners  and  enforcement 
personnel.  Some  commenters  incorrectly 
assumed  that  the  information  must  be 
retained  in  a  fashion  that  would  make 
the  information  "most  easily" 
retrievable.  e,g..  chronologically,  by 
player's  name,  etc,  when  it  is  requested 
during  an  examination  or  pursuant  to  a 
1 103J31  administrative  summons. 

The  proposed  rule  did  not  and  was 
not  intended  to.  suggest  the  manner  in 
which  the  information  is  to  be  retained 
The  proposed  rule,  and  now  the  final 
rule,  simply  state  that  if  a  Bank  Secrecy 
Act  record,  in  whole  or  in  part  is  input 
inta  or  stored  or  retained  in.  an 
automated  data  processing  system,  that 
record  (or  portion  thereof)  mast  be 
retained  in  machine-readable  form.  It  is 


the  corresponding  requirement — that 
pertinent  indexes,  books,  programs, 
record  layouts,  file  description,  etc  be 
retained— which  permits  ready  access  to 
the  machine-readable  information.  Any 
reprogramming  needed  to  meet  these 
requirements  is  viewed  as  minimal  by 
Treasury. 

The  information  and  accompanying 
indexes,  programs,  file  descriptions,  etc. 
must  be  kept  for  five  years.  O^e 
conunenter  suggested  that  it  might  need 
130  reels  of  magnetic  tape  to  maintain 
five  years  of  player  rating  information. 
According  to  the  commenter,  if  player 
rating  information  over  a  five  year 
period  were  requested  on  a  named 
customer,  the  casino's  own  computer 
would  have  to  be  devoted  to  processing 
all  130  reels,  thereby  detracting  its 
devotion  to  in-bouse  business  use. 

It  is  expected  that,  as  they  have  in  the 
past  Internal  Revenue  Service 
personnel  involved  in  Bank  Secrecy  Act 
examinations  and  enforcement  and  the 
casinos  will  be  able  to  reach  mutually 
acceptable  terms  on  the  time  and 
manner  of  retrieving  computer 
information  in  this  rather  extreme  case. 
A  goal  would  be  to  obtain  the 
information  as  expeditiously  as 
possible,  with  the  least  inconvenience  to 
the  casino.  Also,  it  is  important  to 
consider  that  if  necessary,  the  reels  and 
pertinent  documentation  may  be 
obtained  by  a  i  103.61  summons, 
removed  from  the  casino,  then 
processed  by  the  government  agents 
themselves. 

One  commenter  suggested  that 
without  requiring  a  specified  maimer  of 
storing  the  computer  information  {e^., 
by  date,  customer  name,  etc),  thereby 
commensurately  requiring  processing  of 
numerous  reels.  Treasury  has  ignored 
the  requirement  that  the  Bank  Secrecy 
Act  records  be  "readily  accessible." 
Treasury  disagrees.  Again,  certain 
accompanying  information  (instructions, 
programs,  record  layouts,  etc)  that 
exists  when  the  computer  information  is 
prepared  makes  the  computer 
information  readily  accessible.  Still. 
Treasury  would  not  discourage  any 
casino  from  keeping  its  computer 
information  in  a  manner  that  is  more 
readily  accessible  than  other  manners.  It 
is  assumed  that  each  casino  would 
balance  the  costs  and  burdens  of 
developing  more  readily  accessible 
records  against  the  costs  and  burdens  of 
running  various  numbers  of  reels  to 
provide  requested  information,  or 
providing  the  machine-readable  media 
for  the  examiners  themselves  to  process 
off-site. 

Finally,  regardless  of  the  ounner  in 
which  the  stored  computer  information 


is  organized,  virtually  any  computer 
retention  format  would  make  Bank 
Secrecy  Act  records  far  more  readily 
accessible  than  they  currently  are,  i.e., 
by  pouring  through  the  great  volumes  of 
paper  records  themselves. 

Conclusion 

For  the  reasons  discussed  above,  the 
amendments  are  adopted  as  proposed, 
except  that,  in  the  second  amendment 
the  word  "player's"  is  deleted,  and  the 
word  "customer's"  is  substituted 
therefor. 

Executive  Order  12291 

This  final  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  It  is 
not  anticipated  to  have  an  annual  e^ect 
on  the  economy  of  $100  million  or  more. 
It  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumera,  individual 
industries.  Federal,  stale,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  any  significant 
adverse  efferts  on  com]}etition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets.  A 
Regulatory  Impact  Analysis  therefore  is 
not  required. 

Regulatory  Flexibility  Act  . 

It  is  hereby  certified  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
5  U.S.C  601  et  seq..  that  this  final  rale 
will  not  have  a  significant  economic 
impact  on  a  substantial  ntunber  of  small 
entities. 

Paperwoilc  Reductioa  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  no.  1505-0087.  The  estimated 
annual  burden  associated  with  the 
collection  of  information  in  this  rule  is 
approximately  4.1  hours  per 
recordkeeper. 

Comments  concerning  the  acciu-acy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
1500  Pennsylvania  Avenue,  N.W., 
Washington,  D.C  20220,  and  to  the 
Office  of  Management  and  Budget 
Washington.  DC  20503,  Attention: 
Desk  Officer  for  the  Departmental 
Offices,  Department  of  the  Treasury. 
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Drafting  Information 

The  principal  author  of  this  docun'ont 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 
personnel  from  other  offices  participated 
in  its  development. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegation.  Banks,  banking. 
Currency,  Foreign  banking, 
investigation.  Law  enforcement, 
Reporting  and  recordkeeping 
requirements.  Taxes. 

Amendment 

31  CFR  Part  103  is  amended  as  set 
forth  below. 

PART  103— (AMENOEOl 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  Pub.  L  No.  91-508,  Title  I.  84 
Stat.  1114  (12  U.S.C.  1829(b).  1961-1959);  and 
the  Currency  and  Foreign  Transactions 
Reporting  Act.  Pub.  L  No.  91-508.  Title  It  84 
Slat.  111&  as  amended  (31  U.&C.  5311-5324). 

2.  Section  103.36  is  amended  by 
adding  a  new  paragraph  (b)i8)  to  read  as 
follows: 

$  103.36    AtfdWoaal  fsoofds  to  ba  maoa 
antf  rataiffiatf  tiy 


(b)  •  •  • 

(8)  Alt  records  which  are  prepared  or 
used  by  a  casino  to  monitor  a  customer's 
gaming  activity. 

3.  Section  103  J6  is  further  amended 
by  adding  at  the  end  a  new  paragraph 
(c)  to  read  as  follows: 

9  103J6    AiMMonal rsconls tolM made 
and  istitniiil  by  casinoa. 


(c)(1)  Casinos  which  input  store,  or 
retain,  in  whole  or  in  part,  for  any  period 
of  time,  any  record  required  to  be 
maintained  by  §  103.33  or  this  sectioa  on 
computer  disk.  tape,  or  other  machine- 
readable  media  shall  retain  the  same  on 
computer  disk.  tape,  or  machine- 
readable  media. 

(2)  All  indexes,  books,  programs, 
record  layouts,  manuals,  formats, 
instructions,  file  descriptions,  and 
similar  otaterials  which  would  enable  a 
person  readily  to  access  and  review  the 
records  tlial  are  described  in  i  103.33 
and  this  section  and  that  are  input 
stored,  or  retained  on  computer  disk, 
(ape.  or  other  machine-readable  media 
shall  be  retained  for  the  period  of  time 
such  records  are  required  to  be  retained. 


Dated:  Decenil>er  8,  isnn 
Saivatoie  R.  Martodie, 

Assistant  Secretary  (Enforcement). 
(PR  Doc.  89-695  Filed  1-11-89:  8:45  am] 

SNJJNG  CODE  4Sie-2S.« 

DEPARTMENT  OF  DEFENSE 

Dapertment  of  tho  Navy 

32  CFR  Part  706 

Cortlficationa  and  Exantptions  (Jnder 
ttw  brtamattonai  Rogulations  f or 
Praventing  CoWaiona  at  Saa.  1972; 
Amandmant;  USS  INQRAHAy 

agency:  Department  of  the  Navy,  IX>D. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Under  Secretary  of  the  Navy  has  (1) 
determined  that  USS INGRAHAM 
lITG-61)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  cortstruction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  vinth  its  special 
function  as  a  naval  frigate,  and  (2)  has 
directed  that  certain  corrections  be 
made  to  the  tables  in  the  existing  f*art 
706.  The  intended  efiect  of  this  rule  is  to 
warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  December  27, 1988. 
FOR  FURTHER  MRMMATION  CONTACT: 
Captain  PC.  Turner,  JAGC,  U.S.  Navy. 
A(^iralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Sti%et,  Alexandria,  VA 
22332-2400  Telephone  number  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Punuant 
to  the  authority  granted  in  33  U.S,C 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
INGRAHAM  (FFG-61)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(a),  pertaining  to  the  arc  of  visibility  of 
the  forward  masthead  light  Aiuiex  I, 
section  2(a)(i).  pertaining  to  the  height 
above  the  hull  of  the  forward  masthead 
light  and  Annex  1.  section  3(b), 
pertaining  to  the  horizontal  relationship 


of  the  sidelights  to  the  forward 
masthead  light,  without  interfering  with 
its  special  function  as  a  Navy  ship.  The 
Under  Secretary  of  the  Navy  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  appHcable  72 
COLREGS  requirements. 

Notice  is  also  provided  that  USS 
INGRAfiAM  (FFG-61)  i3  a  member  of 
the  FTG  7  class  of  vessels  for  which 
certain  exemptions,  pursuant  to  72 
COLREGS,  Rule  38,  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  S  706.3,  are  equally  appUcable  to  USS 
INGRAHAM  (FFG-61). 

Notice  is  also  provided  that  the  Under 
Secretary  of  the  Navy  has  determined 
that  the  existing  tables  of  32  CFR  706.2 
should  be  revised  to  correct  certain 
errors  contained  therein. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  fuidings  that  the 
placement  of  lights  on  USS  INGRAHAM 
(FFG-ei)  in  a  manner  differently  from 
that  prescribed  herein  will  adversely 
affert  the  ship's  ability  to  perform  its 
military  functions. 

List  of  Sulqects  in  S2  CFR  Part  7M 

Marine  safety.  Navigation  (water). 
Vessels.  

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

PART  706-{  AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Autlwrity:  33  U.S.C  1605. 

S  706.2    lAmandadI 

2.  Table  One  of  S  706.2  is  amended  by 
removing  the  following  ships: 


USS  LAWRENCE 

USS  SPRAGUE 

USS  LEWIS  B.  FULLER  .. 

USS  VANDERGRIFT 

USS  AFFRAY. 
(blank) 


DG-I 

FKi-M 

FF&-23 

PPG-« 

MSO-511 

NR-1 


USS  SAM  HOUSTON _.  SSBN-e09 

USS  )OHN  MARSHALL SSBN-611 

USS  RHODE  ISLAND SSBN-730 


3.  Table  One  of  S  706.2  is  amended  by 
adding  the  following  ship«: 
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OManMin 
motef»o< 


Number 


masthead  «ghi 


USS  LAWReNCE 

USS  LEWIS  B  PULLER. 

USS  VANOEGRIFT 

USS  MGRAHAM 

USS  AFFRAY 


mrtmum 

required 

height  section 

2(a)<i).  Anrtex  I 


NR-1. 


USS  SAM  HOUSTON 

USS  JOHN  MARSHAa 

USS  HENRY  M.  JACKSON.. 


0OO-4 

FFG-23 

FFG-48 

FFa-61 

MSO^II 
NR-1 

SSN-609 
SSN-6t1 

SS8N-730 


Z4S 

1.6 

1.6 

1J7 

3.5 
2.7 

3.73 
3.73 

370 


4.  Table  Four  of  9  70a2  is  amended  by  removing  from  the  existing  paragraph  7  the  following  ships: 


USSJOHN  A.MORRE... 
USS  LEWIS  B  FULLER. 
USS  VANOERGRIFT 


FFG-19 
FFQ-23 
FFG-48 


5.  Table  Four  of  S  706.2  is  amended  by  adding  to  the  existing  paragraph  7  the  following  ships: 


USS  JOHN  A.  MOORE... 

a 

USS  LEWIS  B.  PULLER. 

USS  VANOERGRIFT 

USSINGRAHAM 


FFG-19 
FFG-23 
FFG-48 
FFG-61 


a  Table  Four  of  S  706.2  is  amended  by  removing  from  the  existing  paragraph  8  the  following  ships: 


USS  LEWIS  B  FULLER .... 

USS  VANOeRGfllFT 

USS  CLIFTON  SPRAGUE. 
USS  JOHN  A.  MORRE ...... 

USS  ANTRIM 

USS  FLATLEY 


FFG-16 
FFG-48 
FFG-16 
FFG-19 
FFG-20 
FFG-21 


(SecxxHl  listing  oniyt 
(Secorx/ listing  otkV) 


7.  Table  Four  of  S  706.2  is  amended  by  adding  to  the  existing  paragraph  8  the  following  ships: 


Vessel 


Number 


USS  JOHN  A.  MOORE... 

USS  FLATLEY 

USS  LEWIS  B.  PULLER. 
USS  VANOEGRIFT 


FFO-19 

FFO-21 

FFQ-23 

FFO-48 


Distance  o( 

skte-iignts 

forward  of 

masthead  bght 

n  meters 


275 
2.75 
2.75 
2.75 


Faiiral  Register  /  Vol.  54,  No.  8  /  Tliursday.  January  12,  1989  /  Rules  and  Reflations 

1169 

Vessel                                                                                                      Number 

O«tanc«ol 

SMte^yts 

forward  o4 

maMheadlmht 

mmelers 

USSMARAMAM _ *»G-^> 

2.19 

OaCr.  December  27. 1988. 
Appnjved: 
H.  Lnvrance  Camtt,  m. 

Under  Secretary  of  the  Navy. 
Date:  lanuary  S,  19ea 

[FR  Doc.  89-616  Filed  1-11-69;  8:45  ami 
MUJNa  cooc  Stte-AE-H 

DefMrtment  of  the  Air  Force 

32  CFR  Part  863 

Leasing  USAF  Aircraft  and  Related 
Equipment  to  Nongovernment 
Organizations 

agency:  Department  of  the  Air  Force, 

DOD. 

action:  Final  rule. 

summary:  This  part  outlines  USAF 
policies  and  procedures  for  the 
provision  of  leasing  USAF  aircraft  and 
related  equipment  to  nongovernment 
organizations,  it  estabhshes  the 
responsibilities  for  evaluating  lease 
requests,  obtaining  necessary  approvals, 
and  negotiating  and  administering  lease 
agreements.  It  is  intended  to  accelerate 
the  evaluation,  approval  and  negotiation 
processes  associated  with  these  lease 
requests. 

EFFECTIVE  DATE:  February  13, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Kattner.  SAF/AQCM, 
Washington.  DC  20330-1000.  telephone 
(202)695-4982. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  published 
this  proposed  rule  in  the  Federal 
Regbter  on  November  14, 1988  (53  FR 
45777).  No  comments  were  received. 

The  Department  of  the  Air  Forcf  has 
determined  that  this  regulation  is  not  a 
major  nile  as  defined  by  Executive 
Order  12291,  is  not  subject  to  the 
relevant  provisions  of  the  Regulatory 
FlexibUity  Act  of  1980  (Pub.  L  96-354), 
and  does  not  contain  reporting  or 
recofdlteeping  requirements  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L  96-511). 

List  ef  Subjects  in  32  CFR  Pail  863 

Aircraft,  Government  contracts. 
Government  property. 

Therefore.  32  CFR,  Chapter  VII. 
Subchapter  F,  is  anended  to  add  Part 
863  to  read  as  follows: 


PART  863— LEASING  USAF  AIRCRAFT 
AND  RELATED  EQUIPMENT  TO 
NONGOVERNMENT  ORGANIZATIONS 

Sec.  1 

863.0  Purpose. 

S4ibpartA    Pefcy  and  R— powaibWttes 

883.1  Leasing  policy. 

863.2  SAF/AQ  responsibilities. 

863.3  AFSC  responsibilities. 

863.4  AFLC  responsibilities. 


863.6 

863.7 

863.8 

863.9 

863.10 

863.11 

863.12 

863.13 

863.14 


Subpart  B~~Oeaic  Temia  and  CondMione 

863.5    Authorized  uses. 
Lease  charges. 
No  cost  to  the  USG. 
Risk  of  loss. 
Indemnification  of  the  USG. 

Maintenance  responsibilties. 

Inspection  responsibilities. 

USG  support. 

Tenninating  the  lease  agreement. 

DSAA  and  State  Department 
approvals. 

863.15  Flights  for  dignitaries. 

863.16  Air  show  participation  plan  clause. 

Sutipart  C— Lease  Requests  and  Evaluation 

863.17  Request  initiation. 

863.18  SPOorALC. 

863.19  HQ  AFSC  or  HQ  AFLC. 

Sul>part  D— Coordination  and  Approval 
Process 

863.20  Air  Staff  coordination. 

863.21  Secretariat  approval  process. 

863.22  Processing  time. 

Sul>part  E — Lease  Negotiation  and 
Administration 

863.23  AFSC  lease  negotiation. 

863.24  AFLC  lease  negotiation. 

863.25  Delegation  of  lease  administration. 

863.26  Lessee  compliance. 

863.27  Lessee  payments. 
Autlmrity:  10  U.&C.  2667. 

Note. — ^This  part  is  derived  from  Air  Force 
Regulation  (AFR)  70-10. 

Part  806  of  this  chapter  states  tiie  basic 
policies  and  instructions  governing  the 
disclosure  of  records  and  tells  mefnl>er9  of 
the  public  what  they  must  do  to  inspect  or 
obtain  copies  of  the  material  referenced 
herein. 

§863X    Purpose. 

This  part  outlines  United  States  Air 
Force  (USAF)  poHcies  and  procedures 
for  leasing  USAF  aircraft  and  related 
equipment  to  nongovernment 
organizations  (such  as,  Anterican 
manufacturers)  under  10  U.S.C  2867. 
The  intended  uses  of  the  leased  assets 
might  include,  but  are  not  necessariiy 
limited  to.  participat  on  in  national  ^nd 


international  trade  or  air  shows,  foreign 
military  sales  or  direct  foreign  sales 
demonstrations,  independent  research 
and  development  efforts  by  defense 
firms,  and  direct  or  indirect  support  of 
United  States  Government  (USG) 
contracts.  This  part  does  not  apply  to 
military  leases  of  USG  property  to 
foreign  governments  or  international 
organizations  (such  as.  North  Atlantic 
Treaty  Organization)  under  Chapter  6  of 
the  Arms  Export  Control  Act  This  part 
establishes  the  responsibilities  for 
evaluating  lease  requests,  obtaining 
approvals,  and  negotiating  and 
administering  the  lease  agreements.  This 
part  applies  to  the  Office  of  the 
Secretary  of  the  Air  Force,  the  Air  Staff. 
Air  Force  Systems  Command  (AFSC), 
and  Air  Force  Logistics  CommaiKi 
(AFLC).  This  part  requires  coordination 
with  the  USAF  operational  commands, 
the  Air  Force  Reserve,  and  the  Air 
National  Guard  when  their  assets  are 
under  consideration  for  lease.  It 
implements  DOD  Instructions  7230.7, 
January  29. 1985  (32  CFR  Part  288).  and 
7230.a  June  9.  1976. 

Sul>part  A— Policy  and  Responsibitties 

§  863. 1    Leasing  policy. 

10  U.S.C.  2667  provides  the  Secretary 
of  the  Air  Force  the  authority  to  lease 
assets  under  the  control  of  the  USAF  to 
nongovernment  organizations.  When  the 
Secretary  considers  it  advantageous  for 
the  United  States,  leases  may  l>e 
approved  under  such  terms  and 
conditions  the  Secretary  considers  will 
promote  the  national  defense  or  be  in 
the  public  interest.  The  statute  provides 
that  the  property  must  be  under  the 
control  of  the  department:  not  for  the 
time  needed  for  public  use;  and  not 
excess  property.  Typically,  the  USAF 
does  not  lease  assets  which  are 
otherwise  available  from  commeroal 
sources. 

S  863.2    SAF/AQ  responsfciWIee. 

(a)  The  Secretary  of  the  Air  Force 
delegated  the  statutory  authority  to 
approve  teases  to  the  Assistant 
Secretary  of  the  Air  Force  for 
Acquisition  (SAF/AQ).  Since  final 
leasing  authority  rests  at  the  sccretariet 
level,  field  and  staff  eleBMRlB  OMst  take 
care  not  to  preempt  or  prefedice  the 
Secretary's  authority  to  determine 
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whether  a  proposed  lease  is 
advantageous  to  the  United  States  and 
what  terms  and  conditions  will  be 
considered  as  promoting  the  national 
defense  or  being  in  the  public  interest. 

(b)  SAF/AQ  determines  whether  a 
lease  request  from  a  nongovernment 
organization  or  from  a  command  on 
behalf  of  a  nongovernment  organization 
meets  the  general  suidelines  of  this  part. 
Furthermore.  SAF/AQ  ensures  that  the 
Air  Staff  (HQ  USAF/LE.  PR.  XO.  CC). 
the  Office  of  the  Secretary  of  the  Air 
Force  {SAF/AC.  PA,  GC).  Defense 
Security  Assistance  Agency  (DSAA). 
and  USAF  operational  commands,  the 
Air  Force  Reserve,  or  Air  National 
Guard  when  their  assets  are  potential 
lease  candidates  have  coordinated,  as 
necessary,  before  recommending  that 
SAF/AQ  sign  a  Determination  and 
Finding  (D4F).  This  document 
designates  which  command,  normally 
AFSC  or  AFLC  will  negotiate  and 
execute  the  lease  agreement  and 
outlines  the  basic  terms  and  conditions 
which  must  be  contained  in  the  lease. 
SAF/AQ  makes  the  determination  if  it  is 
unclear  whether  AFSC  or  AFLC  should 
assume  a  particular  leasing  action.  The 
determination  and  finding  format  for 
authority  to  lease  United  States 
government  property  is  shown  below. 

Detanniiulioa  and  Flndiiis  Fonnal 

The  Department  of  the  Air  Force  (USAF) 
proposes  to  leas«  aircrsft  to  for  a 

period.  (Describe  (he  details  of  the  proposed 
lease  activity.)  As  consideration  for  the  lease, 
the  lease  will  contain  the  following  additional 
terms  and  conditions: 

(1)  The  leased  property  shall  not  l>e 
transferred,  encumbered,  or  used  for  other 
purposes  without  the  tirritten  consent  of  the 
Secretary  of  the  Air  Force. 

(2)  The  leased  property  (hall  be  furnished 
■'as  Is"  without  any  warranty,  express  or 
implied,  as  to  serviceability,  fitness  for  use.  or 
other  matters. 

(3)  The  lessee  shall  pay  the  United  States 
Covemment  (USC)  all  rent,  costs,  and 
charges  associated  with  the  use  of  the  leased 
property  while  under  lease  according  to  32 
CFR  Part  288  and  this  Determination  and 
Finding. 

(4)  The  lessee  shall  mainUin  the  leased 
property  during  the  term  of  the  lease  in  a  safe 
and  serviceable  condition  according  to 
prescribed  USAF  standards  or  pay  the  full 
cost  of  any  such  maintenance  accomplished 
by  the  USG. 

(5)  Support  provided  by  the  USC,  if  any. 
shall  t>e  on  a  noninterference,  reimbursable 
iMsis.  including  use  of  support  aircraft, 
equipment,  and  facilities.  The  availability  of 
such  support,  and  the  computation  of  any 
associated  charges  or  costs,  will  be  according 
to  applicable  Department  of  Defense 
directives  and  instructions  and  USAF 
regulationa  and  manuals. 

(S)  The  lessee  shall  be  responsible  for  ail 


costs  relating  to  the  leased  property  during 
tite  term  of  the  lease  including,  without 
limitation,  expenses  of  operatioa 
maintenance,  display,  demonstration, 
ferrying,  transportation,  support,  and 
protection. 

(7)  The  lessee  shall  not  include  any  charges 
or  costs  resulting  from  the  lease  authorized 
hereby  directly  or  indirectly  in  any  USC 
contract,  except  to  the  extent  authorized 
under  the  Federal  Acquisition  Regulations. 

Optional  (7)  Except  as  otherwise 
authorized  under  the  Federal  Acquisition 
Regulations,  the  lessee  shall  not  include  any 
charges  or  costs  resulting  from  the  lease 
authorized  hereby  directly  or  indirectly  in 
any  USG  contract  except  for  DOD  contracts 
expressly  requiring  use  of  the  leased  property 
and  then  only  to  the  extent  that  such  costs 
are  properly  allocable  to  such  contracts  and 
reimbursable  according  to  the  terms  thereof. 
Costs  charged  to  the  USC  respecting  the 
leased  property  under  any  such  contracts  will 
not  exceed  the  lessee's  costs  under  the  lease. 

(8)  The  lessee  shall  assume  the  risk  of  loss, 
damage,  or  destruction  to  the  leased 
property.  The  risk  will  be  covered  by 
insurance  on  the  depreciated  value  of  the 
property  or.  with  the  USC's  approval  the 
lessee  may  be  self-insured. 

(9)  The  lessee  shall  indemnify  and  hold  the 
USC.  its  agents,  ofTicers.  and  employees 
harmless  from  any  and  all  loss  and  liability 
(whether  in  tort  or  contract)  which  might 
arise  in  connection  with  the  lease  ttecause  of: 
(a)  Injury  or  death  of  personnel  of  the  USG, 
the  lessee,  or  third  parties;  and  (b)  damage  lo 
or  destruction  of  property  of  the  lessee  or 
third  parties,  and  leased  property,  support 
equipment,  or  other  property  of  the  USG.  The 
lessee  shall  obtain  insurance  adequate  to 
cover  all  such  liabilities. 

(10)  The  lessee  shall  return  all  leased 
property  to  the  USAF,  at  such  place  as  is 
designated  by  the  contracting  officer,  in  the 
same  condition  as  when  accepted,  fair  wear 
and  tear  expected.  If  the  USAF  determines 
that  any  of  the  leased  property  was  not 
returned  in  such  condition,  or  has  not  been 
maintained  according  to  prescribed  USAF 
standards,  the  lessee  shall  reimburse  the 
USAF  for  the  cost  of  returning  such  property 
to  Its  proper  condition. 

Optional  (10n\\t  lessee  shall  return  all 
leased  property  to  the  USAF.  at  such  place  as 
is  designated  by  the  contracting  officer,  in  ihe 
same  condition  and  configuration  as  when 
accepted,  fair  wear  and  tear  expected.  If  the 
USAF  determines  that  any  of  the  leased 
property  was  not  returned  in  such  condition 
or  connguration.  or  has  not  been  maintained 
according  to  prescribed  USAF  standards,  the 
lessee  shall  reimburse  the  USAF  for  the  cost 
of  returning  such  property  to  its  proper 
condition  and  pre-lease  connguration. 

(11)  The  lease  may  be  revocable  by  the 
USAF  at  any  time.  The  lease  may  be 
terminated  by  the  lessee  at  any  time  upon  15 
days  prior  written  notice,  subject  to  the 
lessee's  residual  responsibilities  under  the 
lease  (to  return  leased  property,  to  pay  all 
costs  resulting  from  the  lease,  to  indemnify 
and  hold  harmless  the  USC,  etc). 

(12)  The  lessee  shall  assume  responsibility 
that  may  be  imposed  by  other  Government 


agencies  for  certincation  and  registration  of 
the  leased  property  and  for  payment  of  any 
taxes  or  other  charges  thereon. 

Optional  (13)  During  the  term  of  the  lease, 
the  lease  status  of  the  leased  property  may  be 
interrupted  from  time  to  time  by  the  USAF 
and  the  property  made  available  for  other 
USG  activities  under  USC  contracts  with  the 
lessee.  During  such  periods,  the  property  will 
revert  to  Covemment-Fumished  Property 
status  under  the  applicable  USC  contract. 
Any  doubt  as  lo  the  status  of  the  leased 
property  at  any  particular  lime  will  be 
resolved  in  favor  of  lease  status. 

Optional  (14)  The  lessee  shall  secure 
necessary  Defense  Security  Assistance 
Agency  and  State  Department  clearances 
prior  to  commencement  of  any  demonstration 
or  evaluation  flights  for  representatives  of 
foreign  governments. 

Optional  (15)  Orientation  flights  for  United 
States  Congressional  and  news  media 
representatives  and  orientation  and 
evaluation  flights  for  foreign  nationals  shall 
be  subject  to  approval  according  to 
Department  of  Defense  Regulation  4515.13R. 

Optional  (16)  The  lessee  planning  to  fly 
leased  aircraft  at  the  air  show  shall  prepare 
an  air  show  plan  for  the  USAF°s  approval 
which  provides  information  on:  scheduled 
use  of  the  leased  property:  qualincatlons  and 
duties  of  lessee  personnel  attending  the  air 
show;  intended  and  contingency  flight 
profiles:  provisions  for  ensuring  adequate 
preflight  crew  rest  and  for  ensuring  proper 
preflight  brieflngs  and  postflight  debriefings: 
and  provisions  for  obtaining  a  visual  record, 
and  flight  data  recorder  coverage  (if  aircraft 
is  so  equipped)  of  practice  and  show  flight 
demonstrations,  and  orientation  flights.  USG 
approval  of.  or  involvement  in.  such  plan 
shall  not  diminish  the  lessee's  assumption  of 
risk  of  loss  and  liability  in  connection  with 
the  lease. 

Pursuant  to  Title  10.  United  States  Code, 
Section  2867. 1  find  that  the  property  to  be 
leased  is  under  the  control  of  the  USAF:  it  is 
not  excess  property  as  defined  by  Section  472 
of  Title  4a  United  Stales  Code:  but  it  is  not 
for  the  time  needed  for  public  use.  I  consider 
the  above  descril>ed  lease  of  such  property  to 
be  advantageous  to  the  United  States  and 
such  terms  to  l>e  in  the  public  interest. 

The  Commander.  ,  or  designee, 

is  authorized  to  execute  a  lease  according  to 
this  Determination  and  Finding. 

8863J    AFSC rMponsibHWM. 

AFSC  evaluates  lease  requests, 
determines  asset  availability,  and 
negotiates  approved  leases.  When  a 
prospective  lessee  desires  to  lease  an 
asset  being  acquired  or  managed  by  a 
System  Program  Office  (SPO),  that  SPG 
evaluates  the  lease  request,  makes  its 
recommendation  to  HQ  AFSC/PKC.  and 
negotiates  the  lease  agreement,  if 
approved  by  SAF/AQ. 

9  M3.4    AFLC  rMponslbNWcs. 

AFLC  evaluates  lease  requests, 
determines  asset  a  k^ailability,  and 
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negotiates  approved  leases.  When  a 
prospective  lessee  requests  the  lease  of 
an  asset  managed  by  AFLC  or  an  asset 
under  the  control  of  any  of  the  USAF 
operational  commands,  the  AFLC  Air 
Logistics  Center  (ALC)  most  familiar 
with  the  asset  evaluates  the  lease 
request  and  makes  its  recommendation 
to  HQ  AFLC/PM.  The  Wright-Patterson 
Contracting  Center  (WPCC)  negotiates 
the  lease  agreement,  if  approved  by 
SAF/AQ. 

Subpart  B — Basic  Terms  and 
Conditions 

§  863.5    AutlKKized  uses. 

The  lease  agreement  will  specify  what 
uses  may  be  made  of  the  leased 
property.  The  authorized  uses  of  the 
leased  property  need  not  support  a  USG 
contract  or  requirement.  The  lease  may 
limit  or  specify  the  location  of  lease 
performance. 


{863.6 

(a)  Lease  charges  are  comprised  of 
rent,  reimbursement  of  any  out  of  pocket 
expense  to  the  USG,  and  other  costs 
which  the  lessee  must  pay  according  to 
the  terms  of  the  lease.  Pursuant  to  32 
CFR  Part  288,  User  Charges,  rent  must 
include  charges  for  depreciation  and 
interest  on  investment.  These  charges 
may  be  assessed  on  a  daily,  monthly,  or 
yearly  basis  as  determined  appropriate 
by  the  cotnracting  officer.  For  example, 
if  the  lease  period  is  short  term  or  if  the 
leased  property  is  being  modified  in 
such  a  way  as  to  preclude  its  return  to 
the  USAF  for  immediate  use  to  satisfy  a 
USG  mission  requirement,  charge  rent 
during  the  entire  lease  term.  However,  if 
the  lease  period  is  long  term  and  lease 
activities  are  actually  intermittent  rather 
than  continuous,  charge  rent  only  during 
those  times  the  leased  property  is 
actually  in  use  by  the  lessee  or 
unavailable  for  USAF  use.  [Note. — 
Periods  of  use  are  defined  in  the  lease.) 

(b)  It  may  be  appropriate  to  assess 
flying-hour  charges  if  an  aircraft  is 
leased.  Flying  hour  charges  can  be 
assessed  for  depot  maintenance, 
replenishment  spares,  base  support,  etc., 
depending  on  the  leasing  situation.  If  an 
operational  aircraft  is  leased,  payment 
of  depot  maintenance  and 
replenishment  spares  charges  would  be 
in  order.  If  the  lessee  is  authorized 
under  the  lease  to  obtain  spare  parts 
from  the  supply  system,  the  lessee 
should  either  pay  the  spares  flying-hour 
charges  or  reimburse  the  USG  the  cost 
of  the  spare  part  plus  the  cost  of 
providing  it. 

(c)  Leases  should  include  a  charge  for 
general  and  administrative  expenses  of 
the  USG.  The  contracting  officer  should 


assess  a  charge  of  10  percent  of  all  other 
lease  charges  to  recoup  the  USG's 
general  and  administrative  expenses. 

(d)  SAF/ACCS  sets  depreciation, 
interest  on  investment,  and  flying-hour 
charges.  When  the  specific  item  to  be 
leased  is  identified,  these  rates  may  be 
based  on  supplemental  information  from 
the  SPO  or  ALC  as  to  the  property's 
acquisition  cost,  replacement  cost,  age, 
major  modifications,  salvage  value,  etc. 
When  the  specific  item  is  not  identified 
or  actual  costs  are  unknown,  use 
reasonable  estimates.  The  contracting 
o^icer  is  authorized  to  communicate 
directly  with  SAF/ACCS  in  determining 
rental  charges.  Also  assess  rent  for 
pieces  of  support  equipment  which  the 
lessee  may  require  to  support  the  major 
items  of  leased  property.  In  such  cases, 
SAF/ACCS  may  recommend  the  use  of 
the  rates  set  forth  in  the  Use  and 
Charges  clause  in  the  Federal 
Acquisition  Regulation  for  rental 
computation, 

(e)  When  the  lease  activity  being 
pursued  by  the  lessee  is  of  particular 
interest  to  the  USG,  the  contracting 
officer  may  arrange  to  receive  a 
technical  report  from  the  lessee.  The 
value  of  the  report,  as  established  by  the 
contracting  officer,  can  represent  a 
credit  against  rental  charges  otherwise 
due  under  the  lease.  Such  a  credit  must 
not  exceed  the  rental  charges  owed  by 
the  lessee. 

98637.    No  cost  to  tiM  USa 

The  lessee  is  responsible  for  all  rent 
costs  and  charges  relating  to  the  leased 
property  during  the  lease.  Generally,  the 
lessee  may  not  include  any  charges  or 
costs  resulting  from  the  lease  directly  or 
indirectly  in  any  USG  contract  or 
subcontract.  Exceptions  may  be 
approved  for  contracts  for  foreign 
military  sales,  for  independent  research 
and  development  costs,  international  air 
show  costs  and  in  other  limited  cases 
where  specific  USG  contracts  or 
programs  benefit  from  the  lease 
activities  or  when  otherwise  authorized 
by  law. 

9863.8    Risk  Of  loss. 

The  lessee  must  agree  to  assume  the 
risk  of  loss,  damage,  or  destruction  of 
the  leased  property  during  the  period  of 
the  lease.  This  applies  when  equipment 
or  an  aircraft  is  leased  whether  a  lessee 
or  USAF  operator  or  pilot  is  operating 
the  equipment  or  acting  as  pilot  in 
command.  The  lessee  must  obtain 
insurance  to  cover  the  insurable  value  of 
the  leased  property,  unless  the 
contracting  officer  agrees  that  the  lessee 
may  be  self-insured. 


9  863.9    Indwnnification  of  ttie  USG. 

The  lessee  must  agree  to  hold 
harmless  and  indemnify  the  USG.  its 
agents,  employees,  and  officers  from 
any  and  all  loss  and  liability.  The  lessee 
must  obtain  insurance  adequate  to  cover 
all  such  liabilities. 

9  863.10    Mahitenance  responslljWties. 

The  lessee  must  maintain  the  leased 
property  during  the  lease  period 
according  to  standards  established  by 
the  USG  or  pay  the  cost  of  maintenance 
accomplished  by  the  USG. 

9863.11  Inspsction  r«sponsit>iiWes. 

The  contracting  officer  should  ensure 
appropriate  inspections  are  performed 
by  contract  administration  services 
personnel  or  others  during  lease 
performance  and  by  the  activity 
receiving  the  property  after  lease 
performance  to  determine  whether  the 
lessee  maintained  and  leased  property 
according  to  USAF  standards. 

9863.12  USGsupport 

Any  support  provided  the  lessee  by 
the  USG  will  be  on  a  noninterference, 
cost-reimbursable  basis.  This  applies  to 
material,  facilities,  support  aircraft  and 
crewmembers. 

9863.13  Tsi  iiiinstinj  m%  Iseso  ayosmswt. 

The  USG  may  terminate  the  lease  at 
any  time  and  at  no  cost.  The  lessee  may 
terminate  the  lease  upon  prior  written 
notice  to  the  contracting  officer  and 
subject  to  its  residual  responsibilities 
under  the  lease  (payment  of  charges, 
return  of  the  leased  property,  etc.).  In 
long-term  leases  it  may  be  appropriate 
to  provide  for  jjeriodic  interruptions  of 
the  lease  so  the  leased  property  can  be 
returned  to  the  USG  to  satisfy  its 
requirements. 

9863.14  DSAA  and  Stat*  Department 
approvals. 

When  a  lessee  poroposes  to 
demonstrate  the  leased  property  to 
representatives  of  foreign  governments 
or  international  organizations  or  to 
participate  in  international  air  shows, 
the  lessee  must  secure  DSAA  approval 
and  obtain  export  license  clearance 
from  the  State  Department.  If  the  lessee 
knows  the  details  of  the  proposed 
demonstration  or  evaluation  at  the  time 
the  lease  request  is  submitted.  SAF/AQ 
will  obtain  DSAA  coordination  when 
processing  the  lease  request  to  the  SAF/ 
AQ  for  approval,  if  these  details  are 
unknown  at  the  time  of  the  lease 
request,  then  the  lessee  must  obtain 
DSAA  approval  by  separate  request 
through  HQ  USAF/PRl  (Directorate  of 
International  Programs)  channels. 
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SM3.1S    FWghtslofdlgtWtoil— . 

The  lessee  must  get  prior  approval  for 
flights  if  one  of  the  authoriied  uses  of  a 
leased  aircraft  is  orientation  flights  for 
foreign  nationals  or  dignitaries, 
including  members  of  Congress  and 
representatives  of  the  US  news  media 
(see  DOD  Regulation  4515.13R). 

}M3.1«    Air  show  parttcJpation  ptan 
ctaua*. 

Leases  aathorizing  participation  in  an 
international  air  show  must  contain  a 
provision  requiring  the  lessee  to  obtain 
prior  USAF  approval  of  its  plans  for 
conducting  flight  operations  and 
providing  adequate  crew  rest.  The 
provision  also  requires  the  lessee  to 
describe  its  demonstration  fli^t 
profiles.  Leases  for  international  air 
shows  require  compliance  with  Part  862 
of  this  chapter.  The  Air  Show 
Participation  Plan  claase  is  shown 
below. 

Air  Show  Patlkipalin  Plan  CImim 

(«)  Prior  to  any  flight  performed  for 
demonstration,  exhibition,  practice,  or 
evultuilion  purpoMS  at  a  iciieduled 
iniemational  air  show  at  authorized 
elsewhere  in  thia  Icaae.  the  Leasee  shall 
obtain  the  approval  of  the  Director  of 
Operations  and  Readiness,  hleadquarters, 
L'SAF  (AF/XCX)).  for  an  Air  Show 
Participation  Plan  covering  the  folkMving: 

(1 )  Detailed  schedule  of  planned  use  of  the 
It-ased  aircraft. 

(2)  The  oame  (or  names)  and  qualifications 
of  the  pilot  (or  pilots)  who  ara  sdieduled  to 
fly  the  aircraft  in  practice,  deployment  or 
redoployment.  and  air  show  flights. 

(T)  Specific  information  on  the 
qualifications  of  other  crewmembers  who 
m.n  be  needed. 

(4)  The  names,  qualifications,  and  exact 
duties  of  contractor  supervisory  personnel 
who  may  take  part  in  any  way  in  the 
mdn.igement  and  control  of  the  USAF  aircraft 
while  it  is  leased. 

(3)  The  intended  flight  profiles  planned  for 
|i)  Favorable  weather  conditions  (specify 

favorable  weather  conditions  for  subject 
aircraft). 

(ii)  Weather  conditions  less  than  favorable 
but  above  the  air  show  minimums,  AFRs  eo- 
16  and  eo-18.  and  the  aircraft  handbook 
(Technical  Order)  limitations. 

(iii)  Alternate  modified  profiles  for  both 
weather  conditions  that  would  be  flown  if  air 
show  authorities  iiimt  flight  lime  due  to 
s<  hedulmg  problems. 

|fl)  Provisions  for  ensuring  adequate 
preP.ight  crew  rest  for  the  pilot  (or  pilots)  and 
other  crewmembers.  This  must  include  the 
Wdy  in  which  the  ftightcrews  (pilots)  will  be 
isolated  from  potential  marketing  or  other 
pressures  ttial  may  be  expected  in  the 
intprnal  air  show  environment. 

[7]  Specific  sdiedule  and  attendees  at 
prtflijcht  planning,  preflighl  briefings,  and 
poslflight  debriefings. 

(8)  Provisions  for  providing  a  visual  record 
of  all  practice  flights  and  air  show 


demonstrations  (16mm  film  or  three-fourth 
inch  video  tape). 

(9)  Provisions  for  providing  maximum  flight 
data  recorder  coverage  (if  subject  aircraft  is 
normally  flight  data  recorder  equipped)  of  ail 
practice  flights  and  air  show  flight 
demons  trationa. 

(10)  Provisions  for  ensuring  the  pilot  who 
flies  the  aircraft  wears  suitable  flight  clothing 
for  maneuvers  to  be  performed  (such  as,  anti- 
gsuit). 

(11)  The  Air  Show  Participation  Plan  as 
submitted  for  such  required  approval  shall 
spacify  each  nonstandard  configuraUon  of  the 
aircraft  to  be  leased  and  shall  list  each  item 
of  equipment  or  stores  intended  to  be 
incotporated  in  or  used  to  support  the  leased 
aircraft  that  is  not  part  of  the  USAF  standard 
equipment  or  approved  stores  list. 

(b)  Lessee's  initial  proposal  and  any 
revised  proposals  for  such  Air  Show 
Participation  Plan  are  to  be  submitted  to  the 
cognizant  Systems  Program  Office  or  (Hant 
Representative  Office  according  to  Part  862  of 
this  chapter. 

(c)  The  provisions  of  such  Air  Show 
Participation  Plan  as  so  approved  shall  be 
complied  with  t>y  the  Lessee  as  regards  all  air 
show  demonstrations,  exhibition,  and 
evaluation  flights  performed  with  the  leased 
property  during  the  term  of  this  lease,  at  or  in 
the  general  vicinity  of  the  air  show  location, 
and  shall  also  be  complied  with  regarding  all 
practice  and  pilot  quaKfication  fhghts 
performed  during  the  term  of  this  lease  in 
preparation  for  such  demonstration, 
exhibition,  or  evaluation  flights. 

(d)  The  Lessee  shall  permit  the  Contract 
Monitor  or  a  delegate,  as  appointed  by  the 
United  States  Government  (USG)  for  this 
lease,  to  monitor  air  show  participation  under 
this  lease,  and  to  have  access  to  the  leased 
aircraft  during  the  entire  period  of  air  show 
participation  and  during  all  periods  of 
practice  or  qualification  for  such  air  show 
participation  as  authorized  under  this  lease, 
together  with  access  to  the  maintenance  and 
staging  areas  osed  for  such  participation  or 
practice. 

(e)  The  Contract  Monitor  shall  be 
considered  an  element  of  USAF  support,  the 
costs  of  which  are  charged  to  the  Lessee  as 
lease  support  costs. 

(f)  The  Lessee  shall  submit  to  the 
Contracting  Officer,  within  thirty  days  after 
the  completion  of  such  air  show  participation 
authorized  under  this  lease,  a  lease 
completion  report  outlining  and  explaining 
any  problems  encountered  in  and  during  the 
performance  of  the  lease  as  regards  such 
aircraft  practice  and  participation  flights, 
together  with  recommended  procedures  and 
procedural  changes  to  improve  the  safety  of 
USAF  aircraft  leased  for  air  show 
participation  under  future  leases.  If  no  such 
problems  are  encountered,  a  negative  report 
shall  be  submitted.  The  Lessee  shall  also, 
upon  the  written  request  of  the  Contracting 
Officer,  and  at  no  cost  to  the  USG  under  this 
lease,  provide  the  USG  with  copies 
(duplicate)  of  all  visual  record  and  of  the 
flight  recorder  data  of  all  practice  flights  and 
air  show  demonstrations  as  called  for  in  the 
foregoing  paragraphs. 

(gj  The  Lessee  shall  alao  advise  the 
cognizant  System  Program  Director  of  its 


proposed  participation  in  static  displays  or 
flights  demonstrations  at  the  air  show,  and 
shall  ensure  that  appropriate  Lessee 
personnel  are  available,  at  the  time  and  place 
designated  by  the  Ssrstem  Program  Director, 
to  receive  a  cautionary  prebriefing  on  the 
military  security  requirements  and  other 
sensitive  areas  related  to  the  leased  aircraft 
and  equipment. 

(h)  It  is  mutually  understood  and  agreed 
that  the  sole  purpose  of  this  clause  is  to  give 
the  USG  full  knowledge  of  the  intended  use 
of  the  leased  property  and  an  opportunity  to 
observe  the  Lessee's  compliance  with  its 
proposed  plan.  Lessee  acknowledges  and 
agrees  that  the  USG  makes  no  warranty  that 
the  approve  plan  Is  safe  and  that  the  USG 
assumes  no  risk  of  loss  or  liability  to  third 
parties  that  may  arise  despite  the  Lessee's 
adherence  to  the  approve  plan.  This  clause 
creates  no  exceptions  to  the  Lessee's 
obligations  to  assume  risk  of  loss  and  third 
party  tiabihty.  including  obtaining  insurance, 
as  set  out  fully  in  the  clauses  elsewhere  in 
this  lease. 

Subpart  C — Lease  Requests  an6 
Evaluatton 

9M3.17    Request Mtiatloa 

The  prospective  lessee  initiates  the 
lease  request  and  submits  it  to  the 
appropriate  SPO  or  ALC  responsible  for 
the  items  described  under  the  lease.  The 
lease  request  must  contain,  as  a 
minimum,  the  following  information: 

(a)  Identification  of  the  property  to  be 
leased  (including  tail  numbers  or  pari 
numbers,  if  known). 

(b)  Purpose  of  the  lease. 

(c)  Pn^osed  start  date  and  duration. 

(d)  Proposed  location(s)  of  the  lease 
activity. 

(e)  Expected  benefits  to  the  lessee. 

(f)  Expected  benefito  to  the  USG. 

(g)  Statement  as  to  nonavailability  of 
suitable  commercial  items. 

(h)  Other  pertinent  facts  (flights  for 
dignitaries,  for  example). 

9«e3.18    SPOorALC 

When  the  SPO  or  ALC  receives  a 
request  to  lease  USAF  assets,  they 
evaluate  the  request  for  the  benefits  to 
the  USG  and  the  lessee  and  the 
availability  of  the  property  during  the 
proposed  lease  period  Also,  they 
address  the  appropriateness  of  the 
intended  use  of  the  property  and  any 
limitations  on  reservations  which  should 
be  imposed  on  such  use.  if  the  property 
requested  for  lease  is  assigned  to  an 
operational  command,  the  SPO  or  ALC 
coordinates  with  that  command  then 
sends  the  request  through  contracting 
channels  to  command  headquarters. 

§863.19    HO  AFSC  or  HO  AFLC. 

Command  headquarters  review  each 
lease  request  and  prepare  a  draft 
Secretarial  D&F.  The  command  then 
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forwards  the  lease  pacliage  consisting  of 
the  lease  request,  the  D&F,  and  other 
supporting  data  with  an  endorsement  to 
SAF/AQC  for  approval.  The  command 
forwards  lease  packages  requesting 
participation  in  an  international  air 
show  to  HQ  USAF/XOO  (with  an 
information  copy  to  SAF/AQC). 

Subpart  D— Coordination  and 
Approval  Process 

$863.20    Air  staff  coordhwtion. 

Coordination  requirements  depend  on 
the  intended  use  of  the  leased  items  and 
whether  the  items  are  developmental  or 
operational.  SAF/AQC  coordinates  with 
HQ  USAF/XOO.  PRL  and  LEY.  as 
necessary.  SAF/AQC  coordinates  with 
HQ  USAF/PRP  on  the  use  of  aerospace 
vehicles  counted  in  the  USAF  inventory. 
If  the  proposed  lease  is  for  participation 
in  an  international  air  show,  follow  Part 
862  of  this  chapter.  Note:  HQ  USAF/ 
XOO  approves  the  lessee's  international 
air  show  plans,  including  flight  profiles. 
HQ  USAF/PRl  coordinates  on  requests 
involving  demonstrations  of  leased 
property  to  representatives  of  foreign 
governments. 

S  863.21    Sscretartat  approval  process. 

Secretariat  coordination  and  approval 
involves  offices  of  diverse 
responsibilities.  SAF/PA  coordinates  on 
air  show  lease  requests.  SAF/ACCS 
reviews  all  requests  and  provides  rental 
charge  guidance  to  the  contracting 
officer.  The  DSAA  approves  all  requests 
involving  potential  sales  to  foreign 
governments  and  organizations.  In  all 
cases  SAF/GC  reviews  lease  requests 
and  D&Fs.  SAF/AQ  gives  final  approval 
on  all  lease  requests. 

{863.22    Processing  time. 

The  coordination  and  approval 
process  for  a  routine  lease  request 
usually  takes  four  weeks.  Prospective 
lessees  and  the  commands  should  plan 
on  a  minimum  of  four  weeks  for 
approval  of  the  D&F  once  a  lease 
request  reaches  the  SAF/AQC.  Lease 
requests  received  with  insufficient  lead 
time  may  be  returned  without  action. 

Subpart  E— Lease  Negotiation  and 
Administration 


9863.23    AFSC  lease  nsgottation. 

The  AFSC  SPO  responsible  for  an 
item  which  is  approved  for  lease  must 
negotiate  the  lease  according  to  the 
signed  D&F.  The  office  which  negotiates 
a  Tease  is  also  responsible  for  amending 
it  and  recommending  renewal,  if 
appropriate.  The  SPO  is  also  responsible 
for  working  with  SAF/ACCS  to 
determine  the  appropriate  lease  charges. 


9  863^14    AFLC  lease  nsgoOstlon. 

WPCC  negotiates  leases  of  equipment 
no  longer  being  acquired  by  AFSC 
WPPC  also  amends  leases  and 
recommends  renewal,  if  appropriate. 
The  Secretarial  D&F  sets  the  basic  terms 
and  conditions  which  must  be 
incorporated  into  the  lease.  WPCC 
works  with  SAF/ACCS  to  establish  the 
proper  lease  charges. 

9863.25  Delegation  of  Itsse 

administration. 

After  negotiation,  the  SPO  or  WPCC 
delegates  the  lease  to  the  cognizant 
contract  administration  office  for 
administration.  However,  if  the  lease  is 
to  be  performed  overseas,  the 
contracting  officer  may  retain 
administration. 

9863.26  Lessee  compianec. 

The  contract  administration  activity 
must  make  sure  that  the  lessee  is 
complying  with  all  the  terms  and 
conditions  of  the  lease.  The  lessee  must 
follow  maintenance  requirements, 
obtain  necessary  approvals  keep  use 
records  upon  which  rental  charges  may 
be  calculated,  and  pay  rental  and  other 
charges  according  to  the  lease 
agreement. 

$863.27    Lessee  payments. 

Payments  for  rental  (including 
depreciation  and  interest  on  investment) 
must  be  returned  to  miscellaneous 
receipts  of  the  US  Treasury.  Payments 
for  flying-hour  charges  and 
reimbursement  for  support  or  services 
provided  by  the  USG  may  be  credited  to 
the  appropriation  of  the  activity  to 
which  the  leased  property  is  assigned  or 
which  provided  the  support  or  service.  If 
the  lessee  is  authorized  to  obtain 
material  from  the  supply  system,  it  can 
only  be  provided  on  an  as  available, 
reimbursable  basis.  The  contracting 
officer  provides  instructions  to  the 
lessee  and  appropriate  accoiuiting  and 
finance  o^ice  on  handling  payments. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  8»-«18  Filed  1-11-89;  8:45  am] 

BRJJNO  CODE  »10.ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CG05-88-77] 

DrawtMldge  Operation  Reguiatiofts; 
Atlantic  Intracoastal  Waterway,  Norttt 
Carolina 

aocncy:  Coast  Guard,  DOT. 


ACTKHC  Temporary  rule  with  request  for 
comments. 

summary:  At  the  request  of  the  United 
States  Marine  Corps,  the  Coast  Guard  is 
issuing  a  temporary  rule  to  govern  the 
operation  of  the  drawbridge  across  the 
Atlantic  Intracoastal  Waterway,  mile 
240.7,  at  Camp  Lejeune.  North  Carolina. 
This  rule  is  being  issued  to  limit  bridge 
openings  during  daylight  hours  in  order 
to  allow  the  contractor  for  the  Marine 
Corps,  owner  of  the  bridge,  to  make 
structural  repairs  to  the  bridge,  while 
still  providing  for  the  reasonable  needs 
of  navigation. 

Because  of  the  length  of  time  this 
temporary  rule  will  be  in  effect  the 
Coast  Guard  requests  comments  on  the 
rule.  The  temporary  rule  may  be 
changed  based  on  comments  received. 

OA'TES:  This  temporary  rule  is  effective 
from  January  2. 1989.  to  February  10. 
1989,  unless  amended  or  terminated 
before  that  date.  Comments  on  the 
temporary  rule  must  be  received  on  or 
before  January  20, 1989. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (ob).  Fifth  Coast  Guard 
District.  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004.  The 
comments  received  will  be  available  for 
inspection  and  copying  at  Room  507  at 
the  above  address  between  8:00  a.m.. 
and  4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FUflTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator, 
(804)308-8222. 

SUPPLEMENTARY  INFORMATXNI: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  any  recommended 
changes  to  the  temporary  rule.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

Drafting  Informatioa 

The  drafters  of  this  notice  are  Linda  L 
Gilliam.  Project  Officer,  and  LCDR 
Robin  K.  Kutz,  Project  Attorney. 

Discussion  of  Temporary  Rule 

At  the  request  of  the  United  States 
Marine  Corps,  owner  of  the  drawbridge 
at  Camp  Lejeune.  North  Carolina,  the 
Coast  Guard  is  issuing  a  temporary  rule 
governing  the  operation  of  the 
drawbridge  across  the  Atlantic 
Intracoastal  Waterway,  mile  240.7.  at 
Camp  Lejeune.  The  contractor  for  the 
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work  has  indicated  thai  closed  periods 
will  be  necessary  during  daylight  hours 
in  order  to  accompJish  additional 
structural  repair  worii  to  correct 
deficiencies  noted  during  earlier  repair 
perMxls.  In  order  to  replace  the  worn 
parts  of  machinery  the  bridge  must 
remain  in  the  closed  position.  Tho  work 
is  scheduled  to  begin  on  January  2. 1989. 
and  to  be  completed  by  February  10. 
19U8.  The  Marine  Corps  has  requested 
that  the  drawbridge  remain  closed  from 
January  2, 1989,  to  January  6, 1969. 
Monday  through  Friday.  24-hours  a  day 
with  bad  weather  dates  of  January  9, 
1969.  to  January  13. 1989.  They  also  have 
requested  two  four-hour  closures  daily. 
Monday  through  Friday,  January  9. 1980. 
to  February  la  1989.  with  openings 
between  12:00  noon  and  1«)  p.m.  for 
vessels  waiting  to  pass  through  the 
bridge. 

The  two  major  commercial  waterway 
users  known  to  transit  this  portion  of  the 
AlCWW  have  been  contacted.  They 
have  expressed  their  objections  to  the 
bridge  being  closed  for  5  days,  and  have 
inquired  as  to  whether  the  drawbridge 
could  be  opened  at  least  once  a  day.  It 
was  explained  to  them  that  once  the 
large  shaft  that  moves  the  gears  is 
removed,  it  will  be  impossible  for  the 
draw  to  open.  The  other  waterway  users 
that  require  openings  of  this  drawbridge 
are  recreational  boaters.  Due  to  the 
repair  schedule  occurring  in  January  and 
February,  very  few  boaters  will  be 
inconvenienced,  since  the  boating 
season  tapers  off  in  late  November. 

Since  these  repairs  are  necessary  to 
the  maintenance  of  the  bridge.  I  find  that 
good  cause  exists  for  publishing  this 
temporary  rule  without  publication  of  a 
notice  of  proposed  rulemaking  and  for 
making  it  effective  in  less  than  30  days. 
Publishing  a  notice  of  proposed 
rulemaking  and  delaying  the  effective 
date  is  impractical,  since  the  winter 
months  are  the  opportune  time  to  do  this 
work. 

Federalism  AsMuoaent 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  temporary  rule  does  not  raise 
sufficient  federahsm  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Cettificatioa 

This  temporary  rule  is  considered  to 
be  non-major  under  Executive  Order 
12291  and  non-significant  uoder  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  2S.  1979).  While  the  temporary 
rule  may  have  somm  •coiMMik  impact  on 


conimercial  navigation,  the  impact  is 
expected  to  be  minimal.  Therefore,  a  full 
regulatory  evaluation  is  considered 
unnecessary.  This  conclusion  is  based 
on  the  fact  that  the  major  commercial 
waterway  users  have  been  notified  of 
the  bridge  closure  in  order  to  schedule 
their  transits  around  the  closed  periods. 

Since  the  economic  impact  of  this 
temporary  rule  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  temporarily  amended  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATIONS  REQUU^TIONS 

1.  The  authority  citation  in  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1  4«:  33 

CFR  1.05-l(gj. 

2.  A  new  paragraph  (b)(7)  is 
temporarily  added  to  {  117.821  to  read 
as  follows: 


§117J31    AMantlc  lotiacoesll 
Atbemerte  Sound  to  Sunset 
CaroNne. 


(b)  •  •  • 

(7)  The  Camp  Lejeune  bridge,  mile 
240.7.  near  Jacksonville.  NC  shall  open 
on  signal,  except  that: 

(i)  The  draw  need  not  open  from  a-00 
a.m..  January  2. 1989.  to  5:00  p.m. 
January  6. 1989. 

(ii)  In  the  event  of  inclement  weather 
affecting  the  ability  to  conduct  repairs 
during  the  period  January  2-6. 1989.  the 
draw  need  not  ojsen  from  January  9. 1989 
to  January  13, 1989. 

(iii)  From  January  9, 1968.  to  February 
10. 1989.  the  draw  need  not  open  from 
8:00  a.m.  to  12:00  noon,  and  from  1«) 
p.m.  to  5:00  p.m..  Monday  through 
Fridays. 
•        •        •        •        • 

This  rule  is  effective  from  January  2. 
1989,  until  February  10. 1969.  or  until  the 
scheduled  repairs  are  completed, 
whichever  occurs  first. 

Dated:  lanuary  5. 1989. 

A.D.  Bread. 

Rear  Admiral.  U.S.  Coast  Guard.  Commaader. 
Fifth  Coast  Caard  District. 

|FR  Doc.  »»-r45  Filed  1-11-80:  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  1 

(FCC  88-3421 

Commission  Policy  Regarding  Terrain 
Shielding  in  the  Evahiation  of 
Television  Translator,  Television 
Booster  and  Low  Power  Television 
Applications 

agency:  Federal  Communications 

Commission. 

ACTION:  Petition  for  partial 

reconsideration  of  policy  statement. 

summary:  This  action  affirms  the 
waiver  pohcy  guidelines  adopied  by  the 
Commission  in  the  Policy  Statement 
regarding  the  consideration  of  terrain 
shielding  in  the  Low  Power  Television 
Service  with  the  limited  modification 
that  Low  Power  Television  Service 
applications  requesting  waiver  of  the 
application  acceptance  standard  will  be 
identified  on  Commission  Public  Notices 
announcing  proposed  grants  in  order  to 
give  notice  to  parties  interested  in  filing 
petitions  to  deny. 

EFFECTIVE  OATt  February  13. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Keith  A.  Larson.  Low  Power  Television 
Branch.  FCC,  telephone  (202)  632-3894. 
SUPPLEMENTARY  INFORMATION:  The 
Policy  Statement  was  published  on  May 
2. 1968  at  53  FR  15557. 

Mefnorandum  Opinio*  and  Order 

Adopted:  October  27.  1988.  Released: 
December  IS.  1968. 
By  the  Commission: 

1.  The  Commission  has  under 
consideration  a  Petition  for  Partial 
Reconsideration  filed  May  26. 1988.  by 
the  Association  of  Maximum  Service 
Telecasters.  Ina  and  the  National 
Association  of  Broadcasters 
("Petitioners")  of  the  Commission  action 
taken  in  a  Policy  Slatement.  3  FCC  Red 
2664  (1988). 

2.  In  this  Policy  Statement,  the 
Commission  established  a  limited 
waiver  policy  regarding  the 
consideration  of  terrain  shielding  in  the 
Low  Power  Television  Service 

( "LPTV ").'  We  set  forth  general 
guidelines  on  when  we  would  consider 
terrain  shielding  requests  to  waive  the 
LPTV  application  acceptance  standards 
and  provided  general  guidance  for  the 
submission  of  such  requests.  To 
summarize,  waivers  must  be  secured 
where  proposed  LPTV  facilities  would 


'  All  reference*  lo  "LPTV"  include  television 
traralalon  and  teievisioa  h<w<ef».  unlem 
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be  predicted,  under  these  standards,  to 
cause  prohibited  interference  to 
authorized  full-service  television, 
television  translator  and  low  power 
television  stations.  Such  requests  must 
be  supported  by  a  terrain  study  showing 
that  the  proposed  facility  would  not  be 
likely  to  interfere  at  the  protected 
contour  of  such  stations  because  of  the 
intervening  terrain.  Alternatively,  a  less 
rigorous  terrain  showing  is  acceptable 
when  the  licensee,  permittee  or 
applicant  of  a  potentially  affected 
station  '  assents  to  the  waiver  in  a 
written  statement  attesting  to  its  belief 
that  terrain  shielding  would  preclude 
objectionable  interference.  The  Policy 
Statement  did  not  propose  standards  for 
incorporating  terrain  shielding  into 
regular  application  processing 
procedures.  Rather,  it  provided  for  the 
submission  of  terrain  profiles  to  be 
evaluated  by  the  Conunission  sta£f  on  a 
case-by-case  basis.  Consideration  of 
terrain  shielding  is  limited  to  those 
applications  that  are  not  mutually 
exclusive  with  other  applications,  where 
mutual  exclusivity  is  determined  by  the 
interference  protection  criteria  in 
§  74.707  of  the  Conunission's  Rules. 
Terrain  shielding  is  not  taken  into 
account  in  deciding  whether  two 
apphcations  are  mutually  exclusive.  It  is 
not  considered  when  raised  for  the  first 
time  by  applicants  in  petitions  for 
reconsideration  or  applications  for 
review  of  staff  actions.  Finally.  LPTV 
permits  and  licenses  issued  pursuant  to 
terrain  waivers  are  expressly 
conditioned  to  remind  licensees  and 
permittees  of  their  responsibility  to 
eliminate  any  interference  caused  to 
those  stations  predicted  to  receive 
interference  without  terrain 
consideration. 

3.  While  the  Petitioners  generally 
support  our  more  flexible  terrain  policy 
and  its  safeguards  against  interference, 
they  fault  the  Policy  Statement  for  not 
disclosing  specific  methods  to  be  used 
by  the  Commission  staff  in  its 
evaluation  of  terrain  studies.  They 
acknowledge  the  difficulty  in  selecting 
standard  methodology  because  of  the 
wide  variability  of  terrain  effects  on 
interference  predictions.  Nevertheless, 
they  seek  further  clarification 
concerning  methods,  models  and 
formulas  that  are  used  in  staff 
evaluations.  They  contend  that  our  case- 
by-case  treatment  of  terrain,  without 
standard  methods,  is  haphazard  and 


could  possibly  result  in  the  erosion  of 
the  technical  quality  of  television 
service.  They  suggest,  therefore,  that  it 
is  premature  to  implement  our  LPTV 
terrain  policy  until  uniform  prediction 
standands  can  be  developed  in  a 
rulemaking  proceeding. 

4.  We  agree  with  the  Petitiooers  that 
there  is  generally  merit  in  having 
standarcb  for  predicting  the  effects  of 
terrain  on  signal  propagation,  and  the 
Commission  has  an  ongoing  effort  in  this 
regard.  Uniform  predicticm  standards 
would  obviate  the  need  for  a  case-by- 
case  waiver  policy  and  lessen  the 
administrative  impact  of  specialized 
staff  evaluations.  Nevertheless,  we  do 
not  believe  that  the  public  interest 
would  be  served  by  further  delaying  any 
consideration  of  terrain  shielding 
pending  the  completion  of  a  possibly 
lengthy  rulemaking  proceeding.'  The 
Policy  Statement  expressed  our  reasons 
for  adopting  and  implementing  a  limited 
waiver  policy.  Our  experience  with 
application  processing  has  convinced  us 
that  it  is  very  difficult  to  authorize 
additional  television  translator  or  UTV 
service  in  certain  areas  of  the  country 
widiout  consideration  of  terrain 
shielding,  particularly  in  parts  of  the 
Rocky  Mountain  states.  Repeated 
attempts  to  file  acceptable  applications 
in  some  of  these  areas  have  failed.  The 
expressed  desire  for  additional 
television  service  and  our  mandate  to 
provide  for  this  service  wherever 
possible  fully  justify  our  limited 
consideration  of  terrain  shielding  at  this 
time. 

5.  We  are  confident  that  our  terrain 
policy  will  not  result  in  interference  to 
existing  television  reception.  The 
provisions  in  the  Policy  Statement  and 
the  secondary  status  of  all  stations  in 
the  LPTV  service  are  ample  safeguards 
against  this.  First,  we  have  hmiteid  the 
scope  of  our  terrain  waiver  policy  and 
described  in  as  much  detail  as  possible 
guidelines  for  the  submission  of  terrain 
waiver  showings.  Second,  the  approval 
of  a  waiver  request  at  the  acceptance 
stage  of  application  processing  means 
only  that  the  application  can  be 
proposed  for  grant  in  a  Commission 
Public  Notice.  Interested  parties  then 
have  an  opportunity  to  file  a  petitimi  to 
deny  the  apphcation.  disputing  the 
applicant's  terrain  waiver  submission, 
liie  grant  of  an  application  with  a 
waiver  is  not  made  until  the  issues  and 
materials  presented  in  such  petitions  are 
fully  considered.  Finally,  as  noted 


above,  LPTV  permits  and  licenses  with 
terrain  waivers  are  granted  with  the 
express  condition  that  LPTV  operators 
must  eliminate  any  objectionable 
interference  caused  to  the  potentially 
affected  stations. 

6.  Our  case-by-case  evaluation  of  the 
terrain  waiver  showings  will  not  depend 
solely  on  the  use  of  a  single  standarid 
prediction  method.  It  affords  the 
administrative  flexibility  to  select  from 
among  available  prediction  models  one 
that  applies  to  the  topographic  features 
in  each  case.*  Our  evaluation  considers 
all  information  provided  by  the 
applicant  e.g.,  letters  of  assent,  terrain 
profiles  and  any  related  analysis  and 
any  additional  information  we  may 
request  of  applicants  such  as 
topographic  maps.  Ultimately,  the 
decision  to  grant  an  application 
involving  a  terrain  waiver  rests  on 
engineering  analysis,  taking  into  account 
all  pertinent  information,  induding 
interference  studies  filed  with  any 
petitions  to  deny.  The  first  step  in  the 
evaluation  is  a  determination  that  an 
applicant's  terrain  submission  includes 
a  sufficient  number  of  well-placed 
terrain  profiles  to  enable  analysis  over 
the  entire  sector  of  the  protected  contour 
where  interference  is  predicted,  without 
terrain  shielding.  Applicants  are 
directed  to  provide  additional  profiles 
deemed  necessary  for  the  evaluation. 
The  nature  of  the  profile  analysis 
depends  cm  the  conditions  depicted  by 
the  profile;  for  example,  the  height  and 
slope  of  terrain  obstructions  and  the 
distances  between  the  proposed  LPTV 
antenna  site,  another  station's  protected 
contour  and  the  obstruction.  In  the  least 
difficult  cases,  where  the  site  is  located 
on  or  near  the  base  of  a  large  mountain 
between  it  and  the  protected  contour, 
determinations  of  signal  blockage  might 
be  made  by  inspection  of  the  terrain 
profile.  The  more  difficult  cases  involve 
close  inspection  of  the  profile  in  order  lo 
select  an  applicable  analytical  model 
and  to  determine  the  relevant  input 


*  PotetMistly  aReded  ctations  indude  antttorized 
full-service  IcievifKm.  low  power  televinon  and 
televiuoa  Iraaslalor  itattona.  and  (hoae  propoaed  in 
earlier  Tiled  UTV  or  Iranilator  appUcattona  thai  are 
cul-of!  from  further  competing  application*.  See 
Policy  Slolemeat.  3  FCC  Red  M  280S. 


*  Over  the  year*,  (he  Commissran  hat  engaged  In 
studiei  of  the  effecia  of  terrain  irregularitie*  m 
signal  propagatton:  however,  it  ha*  ik><  reached  (he 
itage  of  commencing  a  rulemaking  proceeding  from 
which  to  establish  terrain  prediction  standards. 


*  For  example,  the  following  references  treat  the 
effects  of  radio  wave  propagation  over  irregular 
terrain:  Bullmglaa.  K.  (1M7).  "Radio  prapagalioo  at 
frequencie*  atwve  30  megacycles."  Proc  IRE  3S.  p. 
1122:  Rice.  P.L-  A.G.  Longiey.  K.A.  Nortoo  and  AJ>. 
Barsis  (1967^  'Transmission  loss  predictions  for       I 
troposphehc  communicatioo  drcuits."  NBS  Tech. 
Note  \m.  Volt.  I  and  U  (revised);  Longiey.  A£.  aai 
P.L  Rice  I196B).  "Prediction  of  troposplwric  radio 
transmission  loss  over  irregular  lerraiD— ■ 
Computer  Methodises."  ESSA  Tech.  Report  ERL 
7»— ITS  67;  HunorxL  G  A..  KC  Loi^ley  and  W  A 
Kissidc  (1962).  "A  guide  to  the  use  of  the  FTS 
irregular  terrain  model  in  the  area  prediction  iDotte." 
NTLA  Report  SZ-loa  In  addition.  {  73.S84  of  the 
Commission's  Rules  describes  a  predictioa  metiiod 
twsed  on  lerratn  roughness.  Predictioo  metheda 
found  in  other  reference  materials  nay  also  be  used 
m  the  evaluation  of  terrain  showings. 
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parameten  of  the  model.  The  output 
normally  is  either  a  predicted  Held 
strength  at  the  protected  contour  or  a 
terrain  obstruction  loss,  from  which  this 
field  strength  can  be  calculated,  in  some 
cases,  a  second  prediction  method  may 
be  used  to  confirm  the  conclusion  of  the 
first  The  analysis  also  will  include  a 
comparison  of  our  Hndings  and  those  in 
an  applicant's  terrain  study  and,  at  a 
later  stage  of  processing,  the  findings  in 
petitions  to  deny  alleging  predicted 
Interference  from  the  proposed  facility. 
Our  analysis  will,  of  course,  be  part  of 
the  public  record  and  available  for 
scrutiny.  Finally,  most  of  the  terrain 
waiver  requests  submitted  in  the  )une 
1988  LPTV  application  fiUng  window 
involve  antenna  site  locations  in  those 
mountainous  areas,  where,  prior  to  the 
establishment  of  the  LPTV  service, 
thousands  of  noninterfering  television 
translator  stations  were  authorized  on 
the  basis  of  similrr  engineering  analysis. 
In  view  of  these  factors,  we  believe  that 
our  determination  not  to  specify  an 
evaluation  method  will  not  result  in 
degraded  television  reception. 

7.  In  addition,  the  Petitioners  ask  that 
our  LPTV  terrain  shielding  policy  be 
modified  in  certain  respects.*  First,  they 
suggest  a  two-step  process  to  assist  the 
Commission  in  developing  a  full  record 
before  granting  waivers  of  the 
acceptance  standards.  They  ask  that 
LPTV  applicants  be  required  to  give 
notice  of  their  waiver  requests  to  all 
potentially  affected  stations  and. 
second,  that  our  Public  Notices  identify 
applications  for  which  waivers  of  the 
acceptance  standards  have  been 
requested.  We  agree  with  the  second 
suggestion  and  will  identify  these 
applications  on  our  notices  announcing 
acceptance  and  proposed  grant  This 
should  give  adequate  notice  to  parties 
interested  in  filing  petitions  to  deny. 
However,  we  will  not  require  LPTV 
applicants  to  notify  potentially  affected 
stations  in  advance  of  or  concurrent 


*  The  Pelitioner*  submit  thai  terrain  shielding 
argutnentt  ihould  not  be  accepted  for  the  first  time 
in  response  to  petitions  to  deny  or  Informal 
obieclives  because  this  practice  would  unjusllfiably 
shift  the  "twrden  of  proof  from  the  applicant 
requesting  a  terrain  shielding  waiver  to  the 
potentially  affected  station.  All  LPTV  applications 
proposed  for  grant  must  either  meet  or  seek  waiver 
of  the  acceptance  standards  for  interference 
protection.  Therefore,  the  Petitioners  evidently  are 
fcferring  to  interference  Issues  not  covered  t>y  these 
standards,  such  as  alleged  interference  beyond  the 
standard  protected  signal  contours.  An  LJ>TV 
applicant  has  the  nght.  under  section  3ae(dHl)  of 
llie  Communications  Act  of  1934.  as  amended,  to  file 
an  opposition  rebutting  the  arguments  raised  in  a 
petition  to  deny.  An  applicant  should  be  permitted 
to  Introduce  any  argument  necessary  to  defend  the 
panlabillly  of  its  application.  In  this  context,  terrain 
shielding  arguments  have  never  been  disallowed 
and  we  find  no  reason  to  do  so  now. 


with  the  filing  of  their  applications.  Such 
a  requirement  is  unnecessary  given  our 
decision  to  identify  terrain  waiver 
applications  in  our  Public  Notices.  We 
also  believe  that,  generally,  applicants 
will  seek  to  strengthen  their  waiver 
showings  by  attempting  to  obtain  the 
assent  of  potentially  affected  stations 
and,  thus,  give  voluntary  notice  of  their 
intentions.  Also,  we  do  not  wish  to 
impose  an  additional  burden  on  all 
applicants  who  believe  that  a  terrain 
waiver  is  necessary,  since  not  all 
applications  with  waiver  requests  will 
fall  under  the  limited  scope  of  our  policy 
and  will  not  be  considered;  i.e., 
applications  that  are  mutually  exclusive 
with  other  applications  and  those 
applications  that  meet  our  acceptance 
standards  without  the  need  to  consider 
terrain  shielding. 

8.  Second,  the  Petitioners  take  issue 
with  our  provision  for  a  less  rigorous 
terrain  study  in  cases  where  assent  has 
been  obtained,  contending  that  assent 
alone  is  not  sufficient  to  demonstrate 
the  prevention  of  interference  to  the 
viewers  of  the  assenting  station.  The 
Petitioners  ask  that  we  require  the  more 
rigorous  study  (accurately  depicted 
terrain  profiles)  whether  or  not  assent 
has  been  obtained.  We  disagree  and 
affirm  our  view  that,  generally,  a 
potentially  affected  station's  belief  that 
interference  would  not  be  likely  to  occur 
should  weigh  su^iciently  to  eliminate 
the  need  for  an  elaborate  terrain  study. 
Where  assent  is  obtained,  the  less 
rigorous  study  serves  to  demonstrate  the 
general  character  of  existing  terrain 
conditions,  indicating  the  presence  of 
mountains  or  other  natural  terrain 
conditions  between  the  proposed  LPTV 
facility  and  the  protected  contour  of  the 
assenting  station.  We  would  view  the 
licensee  of  a  station  predicted  to  receive 
interference  as  a  highly  interested  party, 
concerned  about  the  preservation  of  the 
quality  of  its  signal.  It  would  be  in  the 
self-interest  of  a  station  licensee  to 
assess  carefully  the  prospect  of 
interference  from  a  proposed  LPTV 
facility  before  giving  its  concurrence 
that  interference  would  not  be  likely  to 
occur.  In  our  view,  this  informed 
judgment  of  an  interested  party,  with 
knowledge  of  local  terrain  conditions, 
should  generally  suffice  as  adequate 
support  for  the  waiver.  Under  these 
circumstances,  the  additional  burden 
involved  in  submitting  the  more  rigorous 
terrain  study  is  not  justified.  In  any 
event  we  note  that  our  provisions 
pertaining  to  assent  and  less  stringent 
terrain  waiver  study  are  policy 
guidelines  which  do  not  bind  us  fit>m 
requiring,  at  our  discretion,  a  more 


extensive  terrain  study  where  the  facts 
warrant. 

9.  Finally,  although  requested  by  the 
Petitioners,  we  will  not  require 
disclosure  or  a  certification  by  the  LPTV 
applicant  that  payments  have  or  have 
not  been  made  to  the  assenting  station. 
Broadcast  stations  may  incur  various 
expenses  in  deciding  whether  or  not  to 
give  assent,  particularly  in  evaluating 
the  likelihood  of  objectionable 
interference.  We  will  not  second-guess  a 
station's  intentions  in  passing  these 
expenses  to  the  party  seeking  the 
assent.  We  view  this  as  a  private  matter 
to  be  negotiated  among  the  parties,  and 
we  will  not  review,  nor  require, 
disclosure  of  the  financial  terms  of       ^ 
assent  agreements,  if  any.  We  do  not 
believe  that  disclosure  of  payments  is 
necessary  to  ensure  that  viewers  are  not 
adversely  affected.  We  again  emphasize 
that  a  broadcast  station's  assent  in  no 
way  absolves  LPTV  licensees  of  their  i| 
responsibility  to  eliminate  any 
objectionable  interference  caused  to  the 
viewers  of  the  assenting  station.  Sec 

S  74.703(b)  of  the  Commission's  Rules.  In 
this  regard,  we  note  that  a  broadcast    I 
station's  assent  to  an  LPTV  station's 
terrain  proposal  will  not  be  disposrtive 
of  interference  issues.  The  Commission, 
either  on  its  own  motion  or  through  the 
complaint  process,  remains  ready  to 
examine  each  case  to  ensure  that 
viewers  will  not  be  affected  adversely 
by  objectionable  interference. 
Regardless  of  the  terms  of  any  private 
agreement,  the  Commission  will  enforce 
its  interference  rules.  We  note  that  our 
decision  is  limited  to  circumstances 
involving  terrain  shielding  for  a 
secondary  service  and  docs  not  sanctioii 
the  concept  of  "negotiating"  for 
interference  rights  in  other  contexts. 

10.  In  summary,  our  Policy  Statement 
adopted  reasonable  guidelines  for  the 
submission  and  evaluation  of  terrrain- 
related  waiver  requests,  which,  we 
believe,  are  sufficient  to  insure  against 
the  interference  concerns  raised  by  the 
Petitioners.  Therefore,  except  as  noted, 
we  are  not  persuaded  by  Petitionei^' 
arguments  that  the  changes  requested  in 
their  petition  would  serve  the  public 
interest,  and  we  affirm  the  provisions 
adopted  in  the  Policy  Statement. 

11.  Accordingly,  it  is  ordered.  That  the 
Petition  For  Partial  Reconsideration 
filed  by  the  Association  of  Maximum 
Service  Telecasters.  Inc.,  and  the 
National  Association  of  Broadcasters,  is 
granted  insofar  as  Commission  Notices 
of  proposed  LPTV  grants  will  identify 
applications  requesting  waiver  of  the 
acceptance  standards,  and  is  denied  in 
all  other  respects. 


-ti 
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12.  It  is  further  ordered.  That  copies  of 
this  Memorandum  Opinion  and  Order 
shall  be  sent  Certified  Mail-Return 
Receipt  Requested  to  the  parties  named 
herein. 

Federal  Communications  Commission. 

Doana  R.  Saarey. 

Secretary. 

(FR  Doc  ae-645  Filed  1-11-68:  8:45  am] 

saiMa  OOK  tm-ot-a 


47CFRPartO 

(FCCM-391] 

Revision  Of  t»w  Delegations  Of 
AuttKMlty  to  Cliief .  Private  Radio 
Bureau 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  has  adopted 
a  rule  to  increase  the  delegations  of 
authority  to  Chief,  Private  Radio  Bureau. 
The  Chief,  Private  Radio  Bureau,  is 
given  the  authority  to  make 
nonsubstantive  changes  and  minor 
clarifying  and  conforming  changes  to  the 
Rules  relating  to  the  private  radio 
services. 

EFFECnvc  DATE  December  2, 1988. 
FOR  FURTHER  MFORMATKM  CONTACT 
Terry  Romine,  Policy  and  Planning 
Branch,  Land  Mobile  and  Microwave 
Division,  Private  Radio  Bureau,  (202) 
632-6497. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Commission's  Order,  adopted 
December  2. 1988,  and  released  amends 
the  delegations  of  authority  to  the  Chief, 
Private  Radio  Bureau  to  include  the 
authority  to  make  nonsubstantive 
changes  and  minor  clarifying  and 
conforming  changes  to  our  Rules  relating 
to  the  private  radio  services. 

2.  The  delegations  of  authority  to  the 
Chief.  Private  Radio  Bureau  are  found  in 
SS  0.331  through  0.337  of  the 
Commission's  Rules,  47  CFR  0.331-0.337. 
Structurally,  the  delegations  of  authority 
are  similar  to  those  of  the  other  chiefs  of 
the  operating  bureaus.  Bureau  chiefs  are 
permitted  to  exercise  all  functions 
described  in  the  relevant  function 
section  of  47  CFR  Part  a  Subpart  A, 
except  for  specified  functions  that  can 
be  performed  only  by  the  Commission. 
The  proscribed  actions,  for  the  most 
part  involve  matters  raising  novel 
questions  of  law,  fact  or  policy.  Where 
there  is  established  precedent  however, 
the  bureau  chiefs  are  free  to  act  By 
amending  the  delegations  to  the  Chief. 
Private  Radio  Bureau  to  allow 
nonsubstantive  changes  to  the  Rules  as 
well  as  minor  clarifying  and  conforming 


changes  to  be  made  without 
Commission  action,  the  Commission  and 
the  Private  Radio  Bureau  will  be  able  to 
carry  out  the  provisions  of  the 
Communications  Act  more  efficiently 
and  effectively. 

3.  Prior  notice  and  comment 
procedures  are  not  required  because  the 
amendments  herein  pertain  only  to 
internal  agency  procedures  and 
practices.  See  5  U.S.C.  553(b)(A),  47  CFR 
1.412(b)(5). 

4.  Since  a  Notice  of  Proposed  Rule 
Making  is  not  required,  the  Regulatory 
Flexibility  Act  Pub.  L  93-354.  does  not 
apply. 

5.  Authority  for  this  action  is 
contained  in  sections  4(i),  5(c)(1),  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C  154(i). 
155(c)(1),  and  303(r). 

6.  In  view  of  the  above,  it  is  ordered 
that  Part  0  of  the  Commission's  Rules  is 
amended  as  set  forth  below. 

7.  It  is  further  ordered  that  because  it 
deals  only  with  internal  Commission 
practice  and  procedure  this  Order  is 
effective  upon  Adoption  by  the 
Conunission.  See  5  U.S.C.  553(d),  47  CFR 
1.427(b). 

List  of  Subjecte  in  47  CFR  Part  0 

Federal  Communications  Commission 
organization  and  functions. 

Amendatory  Text 

A.  Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  0-{AMENOEO] 

8.  The  authority  citation  for  Part  0 
continues  to  read: 

Authority:  Sec.  5. 48  Stat  1068.  as 
amended:  47  U.S.C  155. 

9.  Section  0.331  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

{0.331    Auttiortty  delegated. 

(a)  *  *  * 

(1)  Notices  of  proposed  rule  making 
and  of  inquiry,  final  orders  in  rule 
making  proceedings  and  inquiry 
proceedings,  and  reports  arising  from 
any  of  the  foregoing,  except  such  orders 
involving  nonsubstantive  revisions  to 
the  rules,  or  orders  involving  changes 
clarifying  a  rule  based  on  established 
Commission  precedent,  or  conforming 
one  rule  within  Part  1,  Subpart  F.  and 
Parts  80  through  97  with  another  rule,  or 
conforming  any  of  these  rules  to 
formally  adopted  international 
convention  or  agreement  where  novel 
questions  of  policy  or  law  are  not 
involved. 


Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

(PR  Doc.  a&-644  Piled  1-11-88:  8>45  am| 
SSJJN6  coot  •712.41-M 


47  CFR  Parti 

(General  Doefcet  sr-SSI;  FCC  W-4ei  I 

AmefKlment  of  Part  1  of  the 
Commission's  Rules  Concerning 
Radiofrequency  Radiation  Compfiance 
of  FM  Booster  Stations 

AGENCY:  Federal  Commimications 
Commission  (FCC). 
action:  Final  rule. 


;  This  item  amends  Part  1  of 
the  Commission's  Rules  and  Regulations 
to  minimize  potential  environmental 
impact  from  FM  booster  stations. 
Previously  such  stations  were 
categorically  excluded  from  the 
provisions  of  S  1.1307(b]  of  the 
Commission's  Rules  dealing  with 
compliance  with  radiofrequency 
radiation  health  and  safety  standards. 
This  exclusion  was  based  on  the 
relatively  low  power  limitations  that 
formerly  applied  for  FM  boosters. 
However,  as  a  result  of  a  1967 
Commission  action,  FM  boosters  can 
now  transmit  using  powers  of  up  to  20 
kilowatts,  and  a  categorical  exclusion 
from  §  1.1307(b)  is.  therefore,  no  longer 
warranted.  This  amendment  adds  Part 
74.  Subpart  L,  to  the  list  of  rule  parts  to 
which  S  1.1307(b)  applies.  FM 
translators  still  subject  to  the  lower 
power  limitations  (1  or  10  watts)  will 
continue  to  be  categorically  excluded. 
This  amendment  has  been  adopted  as 
part  of  the  Commission's  responsibilities 
under  the  National  Environmental  Policy 
Act  of  1969  to  minimize  environmental 
impact  from  FCC-regulated  facilities. 
EFFECTIVE  DATE:  March  6, 1989. 
ADDRESS:  Federal  Communications      ^ 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Robert  Cleveland,  Office  of 
Engineering  and  Technology.  FCC  (202) 
653-8169. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  General  Docket  87-551,  FCC 
88-401,  Adopted  December  a  1988,  and 
Released  December  29, 1968. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
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also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Ina.  (202)  857-380a  2100  M  Street  NW.. 
Suite  140.  Washington.  DC  20037. 
Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  1  to  24  hours  per  response 
with  an  average  of  2  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
burden,  to  the  Federal  Communications 
Commission.  Office  of  Managing 
Director.  Washington.  DC  20554,  and  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Washington.  DC  20503. 

Summaiy  of  RepoH  and  Order 

1.  Under  the  terms  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Commission  is  required  to  ensure 
appropriate  environmental  evaluation  of 
actions  it  takes  that  may  significantly 
affect  the  human  environment.  The 
Commission  has  previously  adopted 
rules  (47  CFR  1.1301  et  seq.)  to  provide 
for  environmental  processing  of 
applications  for  facilities  that  might 
have  environmental  impact. 

2.  One  of  the  major  categories  of 
potential  environmental  impact  from 
FCC-regulated  services  is  possible 
human  exposure  to  radiofrequency  (RF] 
radiation  from  transmitting  sources. 
Therefore,  in  1985,  the  Commission 
adopted  a  Report  and  Order  (50  FR 
11151. 1985)  to  provide  specifically  for 
routine  evaluation  for  environmental  RF 
radiation  from  certain  FCC-authorized 
facilities  and  services.  This  was 
followed  by  a  Second  Report  and  Order 
(52  FR  13240, 1987)  further  defining  FCC 
policy  and  providing  for  categorical 
exclusion  of  certain  facilities.  The 
Commission's  policy  on  compliance  with 
RF  radiation  standards  is  set  out  in 

1 1.1307(1))  of  the  Rules. 

3.  FM  booster  stations  are  a  special 
class  of  FM  translators  that  retransmit 
signals  of  a  full  service  FM  broadcast 
station  to  areas  normally  unable  to 
receive  satisfactory  service  due  to 
terrain  obstructions.  Until  1987,  FM 
booster  stations  were  limited  to  output 
powers  of  10  watts  or  less.  However,  the 
Commission  adopted  a  Report  and 
Order  (52  FR  3139a  1987)  amending  part 
74  of  the  FCCs  Rules  to  permit 
substantial  increases  in  power  for  these 
stations. 

4.  FM  translators,  including  booster 
stations,  were  previously  categorically 
excluded  from  evaluation  for  RF 


radiation  under  {  1.1307(b)  based  on  the 
previous  lower  power  limitations. 
However,  because  of  the  relaxation  in 
power  limitations  it  appeared  that  a 
categorical  exclusion  was  no  longer 
warranted.  Allowable  output  powers 
can  now  be  as  high  as  20  kilowatts. 
Therefore,  we  previously  proposed  (52 
FR  49032, 1987)  to  add  Subpart  L.  Part 
74,  of  the  Rules  to  the  list  of  rule 
sections  to  which  S  1.1307(b)  applies. 

5.  This  Report  and  Order  amends 

S  1.1307(b)  to  provide  for  of  evaluation 
of  environmental  RF  radiation  from  FM 
booster  stations  licensed  under  Part  74, 
Subpart  L  FM  translator  stations  whose 
power  levels  continue  to  be  limited  to  10 
watts  or  less  will  not  be  affected  by  this 
rule  amendment  and  will  continue  to  be 
categorically  excluded  from  9  1.1307(b). 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  604.  a 
final  regulatory  flexibility  analysis  has 
been  prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
effective  March  6, 1989.  Part  1  of  the 
Commission's  Rules  and  Regulations, 
Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below  and  that  this  amendment 
will  be  applicable  to  applications  filed 
on  or  after  this  effective  date. 

This  action  is  taken  pursuant  to  the 
provisions  of  sections  4(i),  4(j),  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i).  154(j), 
and  303(r),  and  section  553  of  the 
Administrative  Procedure  Act  5  U.S.C 
553. 

List  of  Subiects  in  47  CFR  Part  1 

Practice  and  procedure.  National 
Environmental  Policy  Act 
Radiofrequency  radiation. 

Rule  Changes 

Part  1.  Chapter  L  of  Tide  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  l-PRACnCC  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Auiiiority:  Sees.  4(i).  4(j).  and  303(r)  of  the 
Communications  Act  of  1934.  as  amended.  47 
U.S.C.  154(i),  154(j).  and  303(r). 

2.  In  i  1.1307.  the  note  in  paragraph 
(b)  is  revised  as  follows: 


S  1.1307    Actiona  wlitcli  may  have  a 

NwiMfim  vTivcifl  Tor  wmcn 
I »— —mirt»  ffjU)  must  to 


(b)  *  *  • 

Note  to  paragraph  (b):  Paragraph  fb)  shall 
apply  to  facilities  and  operations  licensed  or 
authorized  under  Parts  5.  25.  73,  74  (Subparts 
A  G,  and  L  (FM  boosters  only)),  and  80  (ship 
earth  stations  only).  Facilities  and  operations 
licensed  or  authorized  under  all  other  Parts. 
Subparts,  or  sections  of  the  Commission's 
Rules  shall  be  categorically  excluded  from 
consideration  under  paragraph  (b).  unless 
such  exclusion  is  superseded  by  actions 
taken  by  the  Commission  under  the 
provisions  of  paragraph  (c)  or  (d)  of  this 
section. 
•         •         •         «         * 

Federal  Communications  Commission. 
Donna  R.  Seaicy, 
Secretary. 
[FR  Doc.  89-646  Filed  1-11-89;  8:45  am| 

MJJNQ  COOC  8711-01-* 


47  CFR  Part  73 

(MM  Docket  Na  87-37S,  RM-5927] 

Radio  Broadcasting  Services;  Saint 
Robert,  MO 

AOENCV:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

summary:  This  document  allots  FM 
Channel  243A  to  Saint  Robert,  Missouri, 
in  response  to  a  petition  for 
Reconsideration  filed  by  Keven  A. 
Barton  ("petitioner").  A  Report  and 
Order  was  issued  in  this  proceeding  on 
April  29, 1988  dismissing  the  rule  making 
for  lack  of  interest.  According  to 
petitioner  timely  comments  were  Hied 
but  never  received  by  the  Commission. 
Petitioner's  late  filed  comments  have 
been  accepted  for  the  purpose  of 
allotting  FM  Channel  243A  to  Saint 
Robert.  Missouri,  as  that  community's 
first  FM  Broadcast  station.  The 
coordinates  for  Channel  243A  are  37-49- 
41  and  92-10-39.  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  February  13, 1989;  the 
window  period  for  filing  applications 
will  open  on  February  14. 1989;  and 
close  on  March  16. 1989. 
TOR  niRTNCR  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUTMIMINTARY INRWHUTION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-378, 
adopted  November  16. 1988.  and 
released  December  28, 196&  The  full  text 
of  this  Commission  decision  is  available 
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for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

'     Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri  is  amended 
by  adding  Saint  Robert  Channel  243A. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
|FR  Doc.  89-651  Filed  1-11-89;  8:45  am] 

HUMQ  CODC  STia-OI-ll 


47CFRPart73 

[MM  Docket  Na  S7-326;  RM-57781 

Radio  Broadcasting  Services;  Ephrata, 
WA 

aoency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  222C2  for  Channel  240A  at 
Ephrata,  Washington,  and  modifies  the 
license  of  Station  KGDN(FM)  to  specify 
operation  on  the  higher  class  channel,  as 
that  conununity's  first  wide  coverage 
area  FM  service  at  the  request  of  Read 
Broadcasting.  In  addition,  this  document 
allots  Channel  230C2  to  Ephrata,  as  a 
second  local  FM  service,  at  the  request 
of  Randy  Boruff.  Both  channels  can  be 
allotted  in  compliance  with  $  73.207  of 
the  Commission's  Rules.  The  current 
transmitter  site  of  Station  KGDN(FM) 
can  be  used  for  the  upgrade  at 
coordinates  47-19-14  and  119-34-21. 
Channel  230C2  requires  a  site  restriction 
of  10.9  kilometers  (6.8  miles)  south  of  the 
community  at  coordinates  47-13-16  and 
119-31-12.  Concurrence  has  been 
obtained  from  the  Canadian 
government.  With  this  action,  this 
proceeding  is  terminated. 

dates:  Effective  February  13, 1989.  The 
window  period  for  filing  applications  for 
Channel  230C2  at  Ephrata.  Washington. 


will  open  on  February  14, 1989.  and 
close  on  March  16, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLfMENTARV  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-326, 
adopted  November  30, 1988.  and 
released  January  3, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C  154,  303. 

173.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 
Washington,  by  adding  Channels  222C2 
and  230C2  and  deleting  Channel  240A  at 
Ephrata. 

Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  89-650  Filed  1-11-89:  8:45  am) 

■NJJNQ  CODE  CriS-OI-M 


47  CFR  Part  73 

MM  [Docket  No.  8S-169;  RM-«216] 

Radio  Broadcasting  Services;  Bums, 
WY 

aoency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
270C2  to  Bums,  Wyoming,  as  that 
community's  first  FM  service,  at  the 
request  of  Gary  Albarez.  A  site 
restriction  of  12.5  kilometers  (7.8  miles) 
southwest  of  the  city  is  required  at 
coordinates  41-07-05  and  104-28-08. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  February  13, 1989.  The 
window  period  for  filing  applications 
will  be  open  on  February  14, 1989,  and 
close  on  March  16, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 


SUPPIXMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-169, 
adopted  November  30. 1988,  and 
released  January  3, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows:  ' 

Autiwrity:  47  U.S.C  154.  303. 

S  73.202    [Amendedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under 
Wyoming,  by  adding  Channel  270C2  at 
Bums. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc  89-649  Filed  1-11-40: 8:45  am| 

MLUNQ  COOC  cna-at-M 


47  CFR  Part  73 

[MM  Docket  No.  88-16C  RM-62171 

Radio  Broadcasting  Services;  PI(M 
Bluffs.  WY 

agency:  Federal  Communications 

Comm'ssion. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
287C2  to  Pine  Bluffs,  Wyoming,  as  that 
community's  first  FM  service,  at  the 
request  of  Robert  Jason.  The  allotment 
can  be  made  consistent  with  the 
Commission's  minimum  spacing 
requirements  at  reference  coordinates 
41-10-42  and  104-03-48.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  February  13. 1989.  The 
window  period  for  filing  applications 
will  open  on  February  14, 1989,  and 
close  on  March  16, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  fl 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-168, 
adopted  November  30, 1988,  and 
released  January  3, 1989.  The  full  text  of 
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this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (Z02)  857-380a 


2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

UsI  of  SublMts  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  79-(  AMENDED ) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

47  U.S.C  154. 3m 


{73,202    lAiiMndMli 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Wyoming, 
by  adding  Pine  Bluffs.  Channel  287C2.  • 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

|FR  Doc.  80-648  Filed  1-11-89:  8:45  am) 
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Federal  Register 

Vol.  54.  hto.  8 

Thursday,  January  12,  1969 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  putilic  of  ttw 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
,  is  to  g^e  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  ttie  adoptkm  of  tlie  final 
rules. 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(FN*  No.  862  3085] 

Alamo  Rent>A-Car,  Inc^  Proposed 
Consent  Agreement  WHtt  Analysis  To 
Aid  PubNc  Comment 

agency:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Fort  Lauderdale, 
Fla.  rental  company  to  disclose  charges 
that  are  mandatory  or  are  not 
reasonably  avoidable  to  every  consumer 
who  inquires  about  the  prices. 
DATES:  Comments  must  be  received  on 
or  before  March  13. 19P0. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159. 6th  St.  and  Pa.  Avenue,  NW„ 
Washington.  E>C  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael ).  Bloom,  New  York  Regional 
Office.  Federal  Trade  Commission,  2243 
Federal  BIdg.,  26  Federal  Plaza,  New 
York.  NY  10278.  (212)  264-1207. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited, 
auch  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  o^ice  in  accordance  with 


§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

List  of  Subjecto  in  16  CFR  Part  13 

Automobiles,  Rental  cars,  Trade 
practices. 

Agreement  Containing  Cons«it  Order  To 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Alamo 
Rent-A-Car,  Inc.,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  certain  acts  and 
practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
Alamo  Rent-A-Car,  Inc..  by  its  duly 
authorized  officers,  and  its  attorneys 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Alamo  Rent- 
A-Car,  Inc.,  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Florida,  with  its  headquarters  located  at 
110  South  East  Sixth  Street.  Fort 
Lauderdale,  Florida  33301. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Conunission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released*  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 


appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute     - 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
aDeged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Conunission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
marmer  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  maimer  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 
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Order 

/. 

For  the  purposes  of  this  order,  all 
required  disclosures  shall  be  made  in  a 
clear  and  conspicuous  manner. 

It  is  ordered  that  respondent  Alamo 
Rent-A-Car.  Inc..  a  corporation,  its 
successors  and  assigns,  and  its  ofTicers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  any  other  device, 
in  connection  with  the  promotion. 
ofTering  for  rental  or  rental  of  any 
vehicle,  in  or  affecting  commerce,  as 
commerce  is  deRned  in  the  Federal 
Trade  Commission  Act.  as  amended,  do 
forthwith  cease  and  desist  from: 

A.  Failing  to  disclose  to  consumers,  in 
connection  with  any  discussion  or 
inquiry  relating  to  the  price  of  a 
contemplated  rental  all  airport 
surcharges  or  fees  that  are  applicable  to 
the  contemplated  rental  or  are  not 
reasonably  avoidable  by  consumers. 

B.  Failing  to  disclose  to  consumers,  in 
connection  with  any  discussion  or 
inquiry  relating  to  the  price  of  a 
contemplated  rental,  all  fuel  charges 
that  are  applicable  to  the  contemplated 
rental  and  are  not  reasonably  avoidable 
by  consumers. 

C  Failing  to  disclose  to  consumers,  in 
connection  with  any  discussion  or 
inquiry  relating  to  the  price  of  a 
contemplated  rental,  any  other  charges 
sought  to  be  imposed  in  connection  with 
a  contemplated  rental  which  are 
mandatory  or  which  are  not  reasonably 
avoidable  by  consiuners. 

//. 

It  is  further  ordered  that  respondent 
shall  for  a  period  of  three  (3)  years 
distribute,  or  cause  to  be  distributed,  a 
copy  of  this  order  to  all  present  and 
future  operating  divisions,  subsidiaries, 
franchisees,  dealers,  and  managerial 
employees. 

///. 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years,  respondent  shall  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  its 
corporate  status  that  may  affect  * 

compliance  obligations  arising  out  of 
this  order,  such  as  dissdutioB. 
assignment  of  its  business,  or  the 
emergence  of  a  successor  corporation. 

/v. 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  fom  in 
which  it  has  complied  with  this  order. 


Analysis  of  Proposed  Consent  Order  To 

Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Alamo  Rent-A-Car, 
Inc.  ("Alamo"). 

The  proposed  consent  order  has  been 
placed  on  public  record  for  sixty  (80) 
days  for  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  pubUc 
record.  After  sixty  (80)  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreements  proposed  order. 

This  matter  concerns  representations 
as  to  the  price  of  car  rentals  made  by 
Alamo's  agents  in  response  to  consumer 
inquiries.  Consumers  generally  receive 
price  representations  when  they  call 
Alamo's  "800"  number  for  information 
and  to  make  reservations.  The 
Commission's  complaint  diarges  that 
the  price  representations  made  by 
Alamo's  telephone  agents  often  deceive 
consumers  because  they  omit  certain 
applicable  charges,  thus  substantially 
understating  the  actual  cost  of  renting  a 
vehicle. 

Specifically,  the  complaint  charges 
that  in  oral  presentations  in  response  to 
consumers'  telephone  inquiries  to 
Alamo's  "800"  number.  Alamo's  agents 
have,  in  numerous  instances,  stated 
prices  for  Alamo's  car  rental  services 
without  disclosing  the  existence  and 
amount  of  a  mandatory  fuel  charge,  and 
the  existence  and  amount  of  a 
mandatory  airport  surcharge  or  fee.  The 
airport  surcharge  or  fee  is  imposed  on 
consumers  who  travel  from  certain 
airport  locations  to  one  of  Alamo's 
rental  stations  in  one  of  Alamo's  shuttle 
vehicles. 

The  complaint  further  states  that  the 
existence  and  amounts  of  an  applicable 
fuel  charge  and  airport  surcharge  would 
be  material  to  consumers.  The 
representation  of  a  price  for  a 
contemplated  rental,  in  connection  with 
a  discussion  or  inquiry,  without 
disclosure  of  these  charges  is  an  unfair 
or  deceptive  act  or  practice. 

The  consent  order  contains  provisions 
designed  to  remedy  these  deceptive 
omissions  of  applicable  charges.  Part  1 
of  the  order  essentially  requires  that 
Alamo  cease  and  desist  from  failing  to 
disclose  to  consumers,  in  connection 
with  any  discussion  or  inquiry  relating 
to  the  price  of  a  contemplated  rental,  all 
airport  surcharges  or  fees  that  are  not 
reasonably  avoidable  by  consumer*. 
The  order  further  provides  that  Alamo 
cease  and  desist  from  failing  to  disclose, 
in  connection  «vith  any  consumer 


inquiry  as  to  price,  all  fuel  charges  that 
are  not  reasonably  avoidable  by 
consumers.  Similarly,  the  order 
provisions  require  that  Alamo  cease  and 
desist  from  failing  to  disclose,  in  | 

connection  with  any  discussion  of 
inquiry  relating  to  the  price  of  a  rental, 
any  other  charges  sought  to  be  imposed 
in  connection  with  the  rental  that  are 
mandatory  or  are  not  reasonably 
avoidable  by  consumers. 

Part  II  of  the  order  requires  Alamo,  for 
a  period  of  three  (3)  years,  to  distribute 
a  copy  of  the  order  to  all  present  and 
future  operating  divisions,  subsidiaries, 
franchisees,  dealers,  and  managerial 
employees. 

Part  IV  requires  Alamo  to  file  a 
compliance  report  within  sixty  (60)  days 
after  service  of  this  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order  and  Is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms.  j 

Donald  S.  Clark. 
Secretary. 
|FR  Doc.  09-724  Filed  1-11-89:  8:45  am) 
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16  CFR  Part  305 

Energy  Costs  and  Consumption 
Information  Ussd  In  Labeling  and 
Advertisting  of  Consumor  AppUances 

agency:  Federal  Trade  Commission. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  National  Appliance 
Energy  Conservation  Amendments  of 
1988  '  ("NAECA  88")  was  enacted  on 
June  28, 1988.  Its  purposes  are  to 
increase  energy  efficiency  in  the  nation 
and  to  reduce  the  regulatory  burden  on 
the  fluorescent  lamp  industry  by 
establishing  a  single  federal  standard 
for  the  minimum  energy  efficiency  of 
fluor --scent  lamp  ballasts. 

NAECA  88  adds  fluorescent  ballasts 
to  the  list  of  appliances  in  the  Energy 
Policy  and  Conservation  Act  ("EPCA"). 
as  amended  by  the  National  Appliance 
Energy  Conservation  Act  of  1987 
("NAECA  87  •).«  for  which  the 
Department  of  Energy  ("DOE")  must 
establish  minimum  efficiency  standards. 
In  addition.  NAECA  88  requires  DOE  to 
establish  ballast  testing  procedures  and 
requires  the  Commission  to  promulgate 
ballast  labehng  requirements. 

In  today's  Notice,  the  Federal  Trade 
Commission  ("the  Commission")  seeks 


>  Fwb.  L  toa-9S7.  IOC  Stat  sn. 

*  42  U.S.C  6291  X  teg. 
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comment  on  a  proposal  to  add 
fluorescent  lamp  ballasts  to  the  Ust  of 
products  covered  by  the  Commission's 
Appliance  Labeling  Rule  ("the  Rule"),' 
and  related  disclosure  requirements. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  13. 
1989. 

Persons  desiring  a  public  hearing  on 
the  proposed  amendments  should  advise 
the  Presiding  Officer  by  no  later  than 
February  2. 1989.  If  hearings  are 
scheduled,  the  date  and  time  of  the 
hearings,  as  well  as.  the  date  for 
submission  of  prepared  witness 
statements  and  exhibits,  will  be 
announced  in  a  subsequent  Notice. 
ADDRESS:  Written  comments  and 
requests  for  public  hearings  should  be 
submitted  to  Henry  B.  Cabell,  Presiding 
Officer,  Federal  Trade  Commission, 
Washington,  DC  2058a  202-32ft-3642. 
Written  conunenta  should  be  submitted, 
when  feasible  and  not  burdensome,  in 
five  copies. 

FOR  FURTHER  INFORMAiTION  CONTACT 

James  Mills.  Attorney.  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington.  DC  20580. 
SUPPLEMENTANT  MRMMATIONC 

Background  > 

Fluorescent  lamp  ballasts  are 
electrical  devices  that  start  and  operate 
fluorescent  lamps.  Ballasts  operate  at 
various  levels  of  energy  efficiency.  The 
standards  set  in  NAECA  86  will  phase 
out  the  least  efficient  ballasts.  The 
remaining  ballasts,  which  all 
manufacturers  make,  are  typically  ten  to 
fifteen  percent  more  efficient.  The  more 
efficient  ballasts  run  cooler,  last  longer 
and  deliver  the  same  quantity  and 
quality  of  light. 

Since  it  is  estimated  that 
approximately  ten  percent  of  the 
nation's  electricity  is  consumed  by 
fluorescent  lighting,  most  of  which  is 
installed  in  office  and  institutional 
buildings.*  there  is  a  tremendous 
opportunity  for  energy  savings.  The 
American  Council  for  an  Energy 
Efficient  Economy  ("ACEEE")  in 
Washington,  DC.  estimates  that  there 
are  over  fifty  million  new  ballasts  sold 
each  year.  Each  higher  efficiency  ballast 
saves  ten  to  twenty-four  watts.  ACEEE 
estimates  that  NAECA  88  will  reduce 
the  need  for  new  electric  generating 
capacity  by  7,000  megawatts. 

The  initial  cost  of  the  more  efficient 
ballasts  is  sli^tly  higher,  and  the 
typical  payback  will  take  approximately 
two  years.  But  ACEEE  esitmates  that. 


because  ballasts  last  from  twelve  to 
fifteen  years,  NAECA  88  will  save 
consumers  eleven  billion  dollars  by  the 
year  2000  and  sixteen  bilhon  dollars  by 
the  year  2010.  There  will  be  additional 
savings  because  of  the  reduced  cooling 
load  in  buildings  and  the  reduced  need 
to  build  new  power  plants. 

NAECA  88  Requirements 

Standards  and  Testing 

NAECA  88  amends  EPCA/NAECA 
87  '  by  establishing  minimum  energy 
efficiency  standards  for  fluorescent 
lamp  ballasts.  The  standards  will  apply 
only  to  the  four  most  commonly  used 
fluorescent  lamp  ballasts,  which  make 
up  approximately  85%  of  die  ballast 
market.*  The  standards  will  take  effect 
in  phases,  with  manufacturers  of 
ballasts  having  to  comply  with  respect 
to  ballasts  manufactured  after  January  1, 
1990.  sold  after  April  1. 1990  or 
incorporated  into  lamps  by  April  1, 1991. 
NAECA  88  also  directs  DOE  to  establish 
a  testing  procedure  for  ballasts.  The 
labeling  rules  the  FTC  must  prescribe, 
however,  are  not  dependent  upon  D(%'s 
promulgation  of  this  procedure. 

Labeling 

NAECA  88  directs  the  Federal  Trade 
Commission  to  amend  the  Appliance 
Labeling  Rule  to  require  disclosure  that 
ballasts  meet  the  minimum  efficiency 
standards  set  by  NAECA  88.  The 
legislation  specifically  requires  that  the 
disclosure  be  in  the  form  of  a  capital 
letter  "E"  printed  within «  circle  on  the 
ballast  and  on  the  packaging  of  the 
ballast  or  the  lamp  containing  the 
ballast.^  Further,  NAECA  1988  gives  the 
Commission  the  option  to  require  that 
any  information  required  on  the  label 
also  be  disclosed  in  any  printed  matter 
displayed  or  distributed  at  the  point  of 
sale  of  such  ballasts.  Sea  2(d)(3).  102 
Stat.  673. 


'  16  CFR  Pdrl  30S. 

•  S.  Rep.  Ma.  US-M6.  USItt  Cong..  2d  Sew.  2 

IfWH). 


*  NAECA  87  Kt  minunum  energy  efficiency 
standards  for  11  naior  home  appliances  and 
preempted  any  slate  standards  for  those  products. 

*  The  ballasts  affected  are  those  thai  operate  at  a 
nominal  input  voltage  of  120  or  277  volts,  with  an 
input  currenl  frequency  of  60  Hertz,  ami  are  for  use 
with  one  |or  two)  F40T12  lamps  (40  watts.  4a  by  one 
and  one-half  incbesl.  two  F96T12  lamps  (75  watts. 
96  by  one  and  one-half  inches)  or  two  PSSTlZHO 
lamps  (110  watts.  96  by  one  and  one-half  inches). 

'  (B)  The  Commission  shall  prescribe  labeling 
rules  under  tilts  section  applicable  to  the  covered 
products  specified  in  paragraph  (13)  of  section 
322(a)  and  to  which  standards  are  applicable  under 
section  325.  Such  rules  shall  provide  that  the 
latieling  of  atiy  flttoresceni  lamp  ballast 
manufactured  on  or  after  lanuarjr  1. 1980.  will 
indicate  conapicnoiisly.  in  »  manner  psasLiibed  hf 
the  Commissioa  under  sabaectKW  (b)  l>y  |uiy  1. 1989k 
a  capital  letter  "E"'  printed  within  a  circle  on  the 
t>allast  and  on  the  packaging  of  the  t>aliast  or  of  the 
luminaira  iato  whick  tke  baltsst  has  tteea 
incorporsUid.  Sm.  2(dMl).  102S<a{.  072. 


The  Commission  is  required  by  the 
statute  to  have  the  amendments  in  place 
by  July  1. 1989.  The  rule,  however,  will 
only  apply  to  products  manufactured  on 
or  after  January  1, 1990.  Under  section 
336(a)  of  EPCA,*  the  Commission  must 
prescribe  amendments  to  its  Appliance 
Labeling  Rule  in  accordance  with  the 
notice-and-comment  requirements  of 
section  553  of  the  Administrative 
Procedure  Act,*  except  that  interested 
persons  must  be  afforded  an  opportunity 
for  a  hearing. 

Proposed  Amendments 

Although  NAECA  88  adds  fluorescent 
lamp  ballasts  to  the  list  of  coverpd 
products  under  EPCA.  its  substantive 
requirements  are  significantly  more 
limited  than  those  for  the  other  products 
covered  by  the  Rule.  To  prevent  the  new 
status  of  fluorescent  lamp  ballasts  as  a 
"covered  product"  from  triggering  other 
requirements  of  the  existing  Rule,  the 
Commission  proposes  a  number  of 
minor  amendments  to  adjust  the  Rule. 
These  minor  amendments,  which 
reconcile  the  Rule's  existing  labeling 
requirements  with  the  simpUfted 
approach  taken  with  fluorescent  lamp 
ballasts,  are  to  the  following  sections  of 
the  Rule: 

Section  306.1(a)  Scope  of  the  ReguLitiuns  in 

this  Part 
Section  305.2  (n),  (o)  and  (p)  Derinitions 
Section  305.3(j)  Description  of  Covered 

Products  to  Which  This  Part  Applies 
Section  305.4(e)(2)  Prohibited  Acts 
Section  305.5  and  (i)  Determinatiuns  of 

Estimated  Annual  Energy  Cost  and  Energy 

EfTiciency  Rating 
Section  305.10(a)  Ranges  of  Estimated  Annual 

Energy  Costs  and  Energy  Efficiency  Ratings 
Section  305.16  Required  Testing  by 

Designated  L.alK>ratory 
Section  30S.1B  (i)  and  Q)  When  the  Rule 

Takes  Effect. 

The  minor  changes  to  these  sections 
are  identified  in  Section  G  of  this  Notice, 
which  contains  the  text  of  the  proposed 
amendments.  A  discussion  of  the 
substantive  amendments  and  other 
substantive  considerations  appears 
below. 

Section  305.8    Submission  of  Data 

Section  326  of  EPCA,  which  is 
unchanged  by  the  NAECA  88 
amendments,  requires  manufacturers  of 
covered  products  to  submit  to  the 
Commission  "relevant"  energy  usage 
data  and  starting  serial  numbers 
pertaining  to  their  products."*  These 


• «  U5.C  eaoe. 

•  S  U.S.C  553. 

■■■  The  requimnanl  kr  rspsrtsng  starting  seriaii 
numbers  is  found  in  aec*m3MibNltK2U.S.C 

CoMHMrd 
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requirements  are  repeated  in  S  305.8  of 
the  Rule.  The  Commission  uses  this 
information  to  establish  and  maintain 
the  ranges  of  comparability  and  for 
enforcement  purposes  with  respect  to 
the  household  appliances  presently 
covered  by  the  Rule. 

The  Commission  proposes  excluding 
manufacturers  of  fluorescent  lamp 
ballasts  from  these  requirements 
because  the  Commission  has  been  told 
by  industry  sources  that  these  products 
do  not  have  serial  numbers  and  because 
the  Commission  believes  that  energy 
usage  information  for  these  products  is 
not  "relevant."  as  contemplated  by  the 
statute.  The  Commission  has  concluded 
that  the  information  would  not  be 
"relevant"  for  two  reasons.  First  the 
labels  for  fluorescent  lamp  ballasts  will 
not  disclose  ranges  for  these  products, 
since  the  statutory  labeling  requirement 
does  not  include  the  disclosure  of 
ranges,  so  the  information  would  not  be 
used  for  compiling  ranges.  Second,  in 
this  situation,  the  information  probably 
would  not  be  very  helpful  to  the 
Commission  for  law  enforcement 
purposes.  Congress  anticipated  the 
possibility  that,  prior  to  the  January  1, 
1990,  manufacturing  cutoff  date,  some 
manufacturers  might  legally  produce 
and  "stockpile"  ballasts  that  do  not 
comply  with  the  standards  for  sale  after 
the  amendments  take  effect  To  limit 
this,  the  minimum  efficiency  standards 
to  be  set  by  DOE  will  apply  to  all 
fluorescent  lamp  ballasts  sold  on  or 
after  April  1. 1990  or  incoporated  into 
luminaires  on  or  after  April  1. 1991. 

To  ensure  that  there  are  no  other 
reasons  for  manufacturers  of  these 
products  to  submit  energy  usage  data  to 
the  Commission,  the  Commission  seeks 
comment  on  whether,  and  for  what 
reason,  such  submissions  should  be 
made.  The  Commission  is  also 
interested  in  receiving  suggestions  on 
what  method  to  use  to  determine  the 
date  of  manufacture  of  fluorescent  lamp 
ballasts  for  enforcement  purposes,  since 
the  use  of  starting  serial  numbers  (which 
can  be  used  with  other  products  covered 
by  the  Commission's  Rule)  will  not  be 
possible  Mfith  fluorescent  lamp  ballasts. 

Section  30S.llfdJ    Labeling  for  Covered 
Products 

The  Commission  has  added  a  new 
subsection— S  305.11(d)— to  the  section 
on  labeling  in  order  to  set  out  the 
manner  in  which  the  encircled  capital 
"E"  logo  must  be  disclosed.  The 
proposed  language  contains  no 
references  to  the  specific  size  or  style  of 


6296<b)(1))  and  ihe  requiremenl  for  reporting 
relevant  energy  conaumption  data  ia  found  in 
aection  328(bN4)  (42  VS.C  aZ98(bH4)). 


the  lettering  to  be  used  for  two  reasons. 
First  section  324(a)(2)(B)  of  EPCA  (as 
amended  by  NAECA  88)  indicates  only 
that  fluorescent  lamp  ballasts  are  to  be 
labeled  "conspicuously"  in  a  manner 
prescribed  by  the  Commission."  The 
statute  does  not  specifically  require  the 
Commission  to  specify  items  such  as 
tjrpe  size  and  face.  Second  these 
products  are  seldom  seen  or  purchased 
by  consumers,  and  since  the  disclosure 
itself  communicates  no  comparative 
nuii^erical  information,  extremely 
specific  regulatory  requirements  seem 
unnecessary. 

For  these  reasons,  the  Commission 
has  drafted  the  regulation  to  incorporate 
the  statutory  criterion  of  a 
"conspicuous"  disclosure  coupled  with 
several  options  as  to  how  and  where  the 
disclosure  must  be  made.  Since  all 
fluorescent  lamp  ballasts  are  labeled 
with  a  stick-on  label  that  discloses  the 
UL  mark,  the  manufacturer's  name,  a 
catalog  number,  a  wiring  diagram, 
voltage.  Hertz  and  other  information, 
most  manufacturers  will  probably  take 
the  option  of  disclosing  the  logo  on  the 
label.  The  other  options  are  using  a 
separate  label  or  indelibly  stamping  the 
ballast  itself.  The  disclosure  must  be 
made  on  the  surface  of  the  ballast  that  is 
normally  labeled,  and  in  color- 
contrasting  ink. 

The  requirement  for  disclosing  the 
logo  on  packaging  for  individual  ballasts 
and  luminaires  parallels  the  disclosure 
requirements  for  ballasts  themselves. 
The  disclosure  must  be  made  on  the 
surface  on  which  printing  normally 
appears,  and  may  be  in  the  form  of  a 
separate  label  or  an  addition  to  an 
existing  label  or  printing  or  an  indelible 
stamp  on  the  package  itself.  If  the 
package  contains  printing  on  more  than 
one  surface,  the  label  must  appear  on 
the  surface  that  contains  the  product's 
specifications.  The  Commission  has 
learned  that  the  majority  of  fluorescent 
lamp  ballasts  and  luminaires  are 
packaged  by  the  pallet  load,  usually 
wrapped  in  plastic  sheeting,  or  "shrink- 
wrap."  Such  loads  are  often 
accompanied  by  documentation  under 
the  shrink-wrap  that  contains 
descriptive  product  information.  To 
ensure  that  the  logo  is  disclosed 
conspicuously  under  these 
circumstances,  this  proposed  section 
requires  that  the  logo  appear 
"conspicuously"  on  the  packaging,  the 
shrink-wrap  and  the  accompanying 
documentation.  Again,  the  options  for 
the  method  of  disclosure  are  a  separate 
label,  printing  or  stamping  with  indelible 
ink. 

Since  the  Commission's  gathering  of 
information  relating  to  this  industry's 


practices  concerning  packaging  and 
marketing  is  only  In  the  preliminary 
stage,  the  Commission  seeks  comment 
on  the  appropriateness  of  the  disclosure 
approach  taken  in  this  section. 
Specifically,  the  Commission  is  asking 
for  conments  on  whether  the 
requirement  should  be  more  specific  as 
to  the  size,  design  and  placement  of  the 
logo,  and  if  so,  what  specifications 
would  be  appropriate.  The  Commission 
also  solicits  information  about  all 
aspects  of  the  packaging  of  these  '     ' 

products  and  is  interested  in  receiving 
suggestions  concerning  the  most 
effective  method  of  labeling  the 
packages. 

Section  305. 13   Promotional  Material 
Displayed  or  Distributed  at  Point  of 
Sale 

The  NAECA  88  amendments  do  not 
affect  the  Commission's  authority  to 
require  certain  disclosures  in  connection 
with  the  use,  by  manufacturers  of 
covered  products,  of  point-of-sale 
promotional  materials.  As  noted  above, 
the  Commission  has  been  informed  that 
fluorescent  lamp  ballasts  and  luminaires 
containing  them  are  infrequently  bought 
at  retail  and  promotional  materials  are 
rarely,  if  ever.  used.  Therefore,  the 
Commission  has  excluded 
manufacturers  of  these  products  from 
the  requirements  of  S  305.13  of  the  Rule, 
even  though  section  324(c)(4)  of  EPCA 
grants  the  Commission  the  authority  to 
include  them. 

In  order  to  confirm  that  these  products 
are  not  sold  through  the  use  of  such 
promotional  materials,  however,  the 
Commission  wishes  to  know  whether, 
and  to  what  extent  such  materials  are 
used  by  the  industry. 

Section  305.14    Catalogs 

Section  328(a)  of  EPCA,  which  is 
unaffected  by  NAECA  88,  requires  that 
if  a  manufacturer  of  a  covered  product 
advertises  the  product  in  a  catalog,  the 
catalog  must  display  all  the  information 
required  on  the  label,  unless  otherwise 
required  by  the  Commisison.  The 
Commission  has  learned  that  these 
products  are  sold  to  builders, 
distributors  and  retailers  through 
catalogs.  The  Commission  has, 
therefore,  included  manufacturers  of 
fluorescent  lamp  ballasts  in  the 
requirements  of  this  section  of  the  Rule, 
and  ballast  manufacturers  must  display 
the  logo  in  connection  with  the  product 
description  for  each  covered  balltist 
they  include  in  their  catalogs. 

Section  A— Invitatkn  To  Cofnnie.it 

All  interested  persons  are  hereby 
notified  that  they  may  comment  on  any 
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issue  of  fact  law  or  policy  that  may 
have  bearing  upon  the  proposed  rules. 
While  the  Commission  welcomes 
comments  on  any  aspect  of  the  proposed 
rules,  there  are  questions  that  appear  at 
the  end  of  the  discussions  of  the 
proposed  amendments  themselves.  All 
comments  and  testimony  should  be 
referenced  specifically  to  either  the 
Commission's  questions  or  the  section  of 
the  proposed  rules  being  discussed. 

The  Commission  requests  that 
commenters  provide  representative 
factual  data.  Individual  firms' 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience,  in 
general,  or  that  of  similar-sized  firms. 
Comments  opposing  the  proposed  rules 
or  specific  provisions  should,  if  possible, 
suggest  a  specific  allernaiive.  Proposals 
for  alternative  regulations  should 
include  reasons  and  data  that  indicate 
why  the  alternatives  would  better  serve 
the  purposes  of  the  proposed  rules. 
Comments  should  be  supported  by  a  full 
discussion  of  all  the  relevant  facts  and/ 
or  be  based  directly  on  firsthand 
knowledge,  personal  experience  or 
general  understanding  of  the  particular 
issues  addressed  by  tibe  proposed  rules. 

Before  adopting  these  proposed  rules 
as  final  rules,  consideration  will  be 
given  to  any  written  comments  timely 
submitted  to  the  Presiding  Officer  and 
on  the  record  of  the  bearing,  if  one  is 
held.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
Commission  Regulations,  on  normal 
business  days  between  the  hours  of  8:30 
a.m.  to  5:00  p.m.  at  the  Public  Reference 
Room  130.  Federal  Trade  Commission. 
6th  and  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20580. 

Section  B — Public  Hearings 

Persons  desiring  a  public  hearing  on 
the  proposed  amendments  should  notify 
the  Presiding  Officer  by  an  later  than 
February  2. 1989.  If  there  is  interest  in  a 
hearing,  it  will  take  place  in  Room  532  of 
the  Federal  Trade  Commission, 
Pennsylvania  Avenue  at  Sixth  Street 
Northwest  Washington,  DC.  at  a  time 
and  dale  that  will  be  announced  in  a 
subsequent  notice.  If  a  hearing  is  held, 
persons  desiring  an  appointment  to 
testify  will  be  required  to  submit  to  the 
Presiding  Officer  a  complete  statement 
in  advance.  This  will  be  entered  into  the 
record  in  full.  However,  as  a  general 
rule,  oral  statements  should  not  exceed 
ten  minutes.  There  will  be  no 
opportunity  for  interested  persons  to 
cross-examine  witnesses.  Further 
instructions  to  witnesses  will  be 
contained  in  Ihe'notece  announcing  the 
hearing. 


Section  C — Motioos  or  PstitioDS 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must  be 
filed  with  Henry  B.  Cabell,  the  Presiding 
Officer,  who  is  responsible  for  the 
orderly  conduct  of  the  proceeding  and 
who  shall  have  all  powers  necessary  to 
that  end.  including  the  authority  to  rule 
on  all  motions  or  petitions  filed. 

Applications  for  review  of  a  rule  will 
not  be  entertained  by  the  Commission 
prior  to  its  review  of  the  record  unless 
the  Presiding  Officer  certifies  in  writing 
to  the  Commission  that  a  ruling  involves 
a  controlling  question  oflaw  or  policy  as 
to  which  there  is  substantial  ground  for 
difference  of  opinion  and  that  an 
intermediate  review  of  the  ruling  may 
materially  advance  the  tiltimate 
termination  of  the  proceeding  or  that 
subsequent  review  will  be  an 
inadequate  remedy. 

Section  D — Post-Conunent-Period  or 
Post-Hearing  Prooedores 

Interested  persons  will  be  afforded  20 
days  after  the  close  of  the  hearing,  or 
the  close  of  the  comment  period  if  no 
hearing  is  held,  to  file  rebuttal 
submissions,  which  must  be  based  only 
upon  identified,  properly  cited  matters 
already  in  the  record.  The  Presiding 
Officer  will  reject  all  submissions  ^t 
are  essential  additional  written 
comments,  rather  than,  rebuttal.  If  a 
hearing  is  held,  the  20-day  rebuttal 
period  will  commence  when  the  final 
transcript  of  the  hearing  is  placed  on  the 
public  record  by  the  Presiding  Officer. 

After  the  close  of  the  rebuttal  period, 
staff  will  analyze  the  evidence  on  the 
record  and  prepare  and  submit  a 
recommendation  for  the  final  rule. 

Section  E — Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 
regulatory  analysis  f5  U.S.C. 
603-604)  ax  J  not  applicable  to  this 
document  because  it  is  believed  the 
amendments,  if  promulgated,  "will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities"  (5 
U.S.C.  605). 

The  requirement  that  lamp  ballasts 
and  lamp  ballast  packaging  bear  the 
encircled  "E"  logo  is  statutorily  imposed 
and  the  proposed  regulations  will 
impose  few  additional  costs.  The 
statutory  disclosure  requirement  itself 
will  result  in  only  minimal  cost  to  the 
industry. 

Because  these  changes  are  net  likely 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  and  the  rules 
implementing  it  the  Commission 


believes  that  a  regulatory  analysis  is 
unnecessary.  This  conclusion  is  based 
on  information  presently  available  to 
the  Commission  and  its  staff.  The 
Commission  requests  any  information 
on  whether  the  amendments  proposed 
today  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  After  receiving 
comments,  the  Commission  will  decide 
whether  the  preparation  of  a  final 
regulatory  flexibility  analysis  is 
warranted. 

in  light  of  the  above,  it  is  certified, 
under  the  provisions  of  section  5  of  the 
Regulatory  Flexibilty  Act  (5  VS.C. 
605(b)).  that  the  proposed  regulations,  if 
promulgated.  Mrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Section  F — Paperwork  Reduction  Act 

The  amendments  proposed  today  are 
not  subject  to  the  Paperwork  Reduction 
Act  ("PRA").  44  U.S.C  3501-35ia 
because  they  do  not  contain  disclosure 
or  reporting  requirements  that  constitute 
the  "collection  of  information"  as 
defined  by  the  rule  implementing  the 
PRA.  This  is  because  the  all  of  the 
information  that  must  be  disclosed  (the 
encircled  "E")  is  provided  by  the 
government  and  the  industry  does  not 
have  the  collect  information  in  order  to 
develop  the  disclosure." 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Section  G — Proposed  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
amend  Title  16.  Part  305  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  305— RULES  FOR  USING 
ENERGY  COSTS  AND  CONSUMPTION 
INFORMATION  USED  IN  LABELING 
AND  ADVERTISING  FOR  CONSUMER 
APPUANCES 

1.  The  authority  citation  for  Part  305  is 
revised  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975).  at 
amended  liy  the  National  Energy 
Conservation  Policy  Act  (Pub.  L.  95-819| 
(1978).  the  Natioaal  Appliance  Energy 
Conservation  Act  (Pubi  L  100-12)  (1987).  and 
the  National  Appliance  Energy  Contervation 
Amendments  of  19B&  (Pub.  L  100-057)  (1988). 


■ '  'Ttie  public  discJoaura  of  infomuitioa  onginully 
supplied  by  the  Federal  govemmeol  lo  tfa«  rtopienl 
for  Ihe  purpose  of  disclosure  to  the  ptUHc  ■  not 
included  mrirtHn  ti))e)  deftnitioD  |of  irfuwiathm 
collection)."  S  CFR  t320.7tc)i2t  (19 
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42  use  6294:  sec  553  of  the  Administrative 
Procedure  Act.  5  U.S.C  553. 

2.  It  is  proposed  that  {  305.1(a)  be 
revised  to  read  as  follows: 

§30S.1    Scop*  of  th*  regulations  In  IMS 

pwt 

•        •        •        •        • 

(a)  Labeling  the  products  with 
information  indicating  their  estimated 
annual  energy  costs  or  energy  efTiciency 
ratings,  and  related  information  or  their 
compliance  with  applicable  standards 
under  section  325  of  the  Energy  Policy 
and  Convesrvation  Act  42  U.S.C.  6295. 


3  It  is  further  proposed  that  §  305.2(n) 
and  (o)  be  revised,  and  that  §  305.2  be 
amended  by  the  addition  of  a  new 
paragraph  (p).  to  read  as  follows: 

fSOU    OeflnMons. 

•        •        •        *        • 

(n)  "Consxuner  appliance  product" 
means  any  "consumer  product,"  as 
identified  in  section  322  of  the  Act  (42 
U.S.C  6292). 

(o)  "Covered  product"  means  any 
consumer  appliance  product  defined  in 
I  305.3  of  the  rule. 

(p)  "Luminaire"  means  a  complete 
lighting  unit  consisting  of  a  fluorescent 
lamp  or  lamps,  together  with  parts 
designed  to  distribute  the  light,  to 
position  and  protect  such  lamps,  and  to 
connect  such  lamps  to  the  power  supply 
through  the  ballast 

4.  It  is  further  proposed  that  {  305J  be 
amended  by  the  addition  of  a  new 
paragraph  (j)  to  read  as  follows: 


J  305.3    Oeecftpllon  of 
to  wMcti  IMepert 


oovsfed  pcoducts 


0)  "Fluorescent  lamp  ballast"  means  a 
device  that  is  used  to  start  and  operate 
fluorescent  lamps  by  providing  a 
starting  voltage  and  current  and  limiting 
the  current  during  normal  operation. 

5.  It  is  further  proposed  that 
S  305.4(e)(2)  be  revised  to  read  as 
follows: 

S305.4    ProMMtMlaeta. 
•        •        •        •        • 

(2)  Any  covered  product  except 
central  air  conditioners,  pulse 
combustion  and  condensing  fumances. 
and  fluorescent  lamp  ballasts,  if  the 
manufacture  of  the  product  was 
completed  prior  to  May  19. 1980.  Any 
central  air  conditioner,  pulse 
combustion  furnace  or  condensing 
furnace  if  its  manufacture  was 
completed  prior  to  )une  7, 198&  Any 
fluorescent  lamp  ballast  if  its 


manufacture  was  completed  prior  to 
January  1, 1990. 

6.  It  is  further  proposed  that  S  305.5  be 
amended  by  revising  the  introductory 
text  and  by  adding  a  new  paragraph  (i), 
to  read  as  follows: 

§  305.5    DelefniinatkMM  of  ssHnwrtMl 
annual  energy  coet  and  energy  efficient 
rating. 

Procedures  for  determining  the 
estimated  annual  energy  costs,  the 
energy  efficiency  ratings  and  the  power 
and  efficacy  factors  of  covered  products 
are  those  found  in  10  CFR  Part  430, 

Subpart  B,  in  the  following  sections: 

•        •        •        •        * 

(i)  Fluorescent  lamp  ballasts — 
t  430.22(0). 

7.  It  is  fiirther  proposed  that  the  first 
sentence  of  t  305.8(a)  be  revised  to  read 
as  follows: 


§  We.e    Submieelon  of  i 

(a)  Bach  manufacturer  of  a  covered 
product  except  manufacturers  of 
fluorescent  lamp  baUasts,  shall  submit 
to  the  Commission,  not  later  than 
Januaiy  21, 1980  (for  manufacturers  of 
central  air  conditioners  and  pulse 
combustion  and  condensing  furnaces, 
the  submission  date  shall  be  two  months 
after  publication  of  a  final,  amended 
rule  covering  those  products),  a  report 
listing  the  estimated  annual  energy  cost 
(for  refrigerators  and  refrigerator- 
freezers,  freezers,  dishwashers,  water 
heaters,  and  clothes  washers)  or  the 
energy  efficiency  rating  (for  room  air 
conditioners,  central  air  conditioners 
and  furnaces)  for  each  basic  model  in 
current  production,  determined 
according  to  §  305.5  and  statistically 
verified  according  to  i  305.&  *  *  * 

8.  It  is  further  proposed  that  the  first 
sentence  of  §  305.10(a)  be  revised  to 
read  as  follows: 

§305.10    Ranges  Of  estimated  annual 
•neigy  coets  and  energy  efficiency  ratings. 

(a)  The  range  of  estimated  annual 
energy  costs  or  range  of  energy 
efficiency  ratings  for  each  covered 
product  (except  fluorescent  lamp 
ballasts)  shall  be  taken  from  the 
appropriate  appendix  to  this  rule  in 
effect  at  the  time  the  labels  are  affixed 
to  the  products.  *  *  * 
***** 

9.  It  is  further  proposed  that  8  305.11 
be  amended  by  the  addition  of  a  new 
paragraph  (d)  to  read  as  follows: 

1305.11    Labeling  for  covered  products. 
*        *        *        •        • 

(d)  Fluorescent  Lamp  BaUasts  and 
Luminaires — (1)  Contents.  Fluorescent 


lamp  ballasts  that  are  "covered 
products,"  as  defined  in  S  305.2(o],  and 
to  which  standards  are  applicable  under 
section  325  of  the  Act,  shall  be  marked 
conspicuously  with  a  capital  letter  "E" 
printed  within  a  circle.  Packaging  for 
such  fluorescent  lamp  ballasts,  as  well 
as  packaging  for  luminaires  into  which 
they  are  incorporated,  shall  also  be 
marked  with  a  capital  letter  "E"  printed 
within  a  circle. 

(2)  Product  Labeling.  The  encircles 
capital  "E"  on  fluorescent  lamp  ballasts 
must  appear  conspicuously,  in  color- 
contrasting  ink,  on  the  surface  that  is 
normally  labeled.  It  may  be  printed  on 
the  label  that  normally  appears  on  the 
fluorescent  lamp  ballast,  printed  on  a 
separate  label,  or  stamped  indelibly  on 
the  surface  of  the  fluorescent  lamp 
baUast. 

(3)  Package  Labeling.  For  purposes  of 
labeling  under  this  section,  packaging 
for  such  fluorescent  lamp  ballasts  and 
the  luminaires  into  which  they  are 
incorporated  consists  of  the  plastic 
sheeting,  or  "shrink-wrap,"  covering 
pallet  loads  of  fluorescent  lamp  ballasts 
or  luminaires  as  well  as  any  containers 
in  which  such  fluorescent  lamp  ballasts 
or  the  luminaires  into  which  they  are 
incorporated  are  marketed  individually 
or  in  small  numbers.  The  encircled 
capital  "E"  on  packages  containing 
fluorescent  lamp  ballasts  or  the 
luminaires  into  which  they  are 
incorporated  must  appear 
conspicuously,  in  color-contrasting  ink, 
on  the  surface  of  the  package  on  which 
printing  or  a  label  normally  appears.  If 
the  package  contains  printing  on  more 
than  one  surface,  the  label  must  appear 
on  the  surface  on  which  the  product 
inside  the  package  is  described.  The 
encircled  capital  "E"  may  be  printed  on 
the  surface  of  the  package,  printed  on  a 
label  containing  other  information, 
printed  on  a  separate  label,  or  indelibly 
stamped  on  the  surface  of  the  package. 
In  the  case  of  pallet  loads,  the  encircled 
capital  "E"  must  appear  conspicuously, 
in  color-contrasting  ink,  on  the  plastic 
sheeting  as  well  as  on  any 
documentation  that  would  normally 
accompany  such  a  pallet  load.  The 
encircled  capital  "E"  may  appear  on  a 
label  affixed  to  the  sheeting  or  may  be 
indelibly  stamped  on  the  sheeting.  It 
may  be  printed  on  the  documentation, 
printed  on  a  separate  label  that  is  stuck 
to  the  documentation  or  indelibly 
stamped  on  the  documentation. 

10.  It  is  further  proposed  that  the 
introductory  text  of  S  305.13(a)  be 
revised  to  read  as  follows: 
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S  305.13    PromotlonsI  mrterlsl  displeyed  or 
dMrftuted  at  point  of  sal*. 

(a)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning  a 
covered  product  (except  fluorescent 
lamp  ballasts)  shall  clearly  and 
conspicuously  include  in  such  printed 
material  the  following  required 
disclosure: 
***** 

11.  It  is  further  proposed  that  S  305.14 
be  amended  by  revising  the  introductory 
text  of  paragraph  (a),  and  by  adding  a 
new  paragraph  (c),  to  read  as  follows: 

§305.14   Catalogs. 

(a)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  a  covered  product  (except 
fluorescent  lamp  ballasts]  in  a  catalog, 
from  which  it  may  be  purchased  by 
cash,  charge  account  or  credit  terms, 
shall  include  in  such  catalog,  on  each 
page  that  lists  a  covered  product,  the 
following  information  required  to  be 
disclosed  on  the  label: 
***** 

(c)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  fluorescent  lamp  ballasts  that 
are  "covered  products,"  as  defined  in 
§  305.2(o),  and  to  which  standards  are 
applicable  under  section  325  of  the  Act 
in  a  catalog,  from  which  they  may  be 
purchased  by  cash,  charge  account  or 
credit  terms,  shall  disclose 
conspicuously  in  such  catalog,  in  each 
description  of  such  fluorescent  lamp 
ballasts,  a  capital  letter  "E"  printed 
within  a  circle. 

12.  It  is  further  proposed  that  the  first 
sentence  of  §  305.16  be  revised  to  read 
as  follows: 

§305.16    Required  testing  and  designated 
lalMKatory. 

Upon  notification  by  the  Commission 
ur  its  designated  representative,  a 
manufacturer  of  a  covered  product  shall 
supply,  at  the  manufacturer's  expense, 
no  more  than  two  of  each  model  of  each 
product  to  a  laboratory,  which  will  be 
identified  by  the  Commission  or  its 
designated  representative  in  the  notice, 
for  the  purpose  of  ascertaining  whether 
the  estimated  annual  energy  cost  or 
energy  efficiency  rating  disclosed  on  the 
label  or  fact  sheet  or  as  required  by 
§  305.14,  or  the  representation  made  by 
the  encircled  capital  "E"  label  that  the 
product  is  in  compliance  with  applicable 
standards  in  section  325  of  the  Act,  is 
accurate. 


13.  It  is  further  proposed  that  {  305.18 
be  amended  by  the  redesignation  of 
paragraph  (i)  to  (j),  and  the  addition  of  a 


new  paragraph  (i),  to  read  as  follows 
(Paragraph  (j)  is  repubUshed  for  the 
convenience  of  the  reader).: 

§305.18    When  the  rules  taiw  effect 

*        *        *        «        • 

(i)  All  requirements  pertaining  to 
fluorescent  lamp  ballasts  take  effect  for 
all  new  covered  products  on  which 
manufacture  is  completed  on  or  after 
January  1, 1990.  All  requirements 
pertaining  to  luminaries  into  which 
covered  fluorescent  lamp  ballasts  have 
been  incorporated  take  effect  on 
January  1, 1990. 

(j)  All  other  requirements  of  this  rule 
except  those  in  section  305.4(d)  take 
effect  on  May  19. 1980. 

By  direction  of  the  Commissioo. 
Donald  S.  Clarii, 
Secretary. 

(FR  Doc.  89-7Z2  Filed  1-11-89;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Poison  Prevention  Packaging 
Requirements;  Proposed  Exemption  of 
Medroxyprogesterone  Acetate  Tablets 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes  to 
amend  its  regulations  to  allow 
medroxyprogesterone  acetate  (MPA) 
tablets  to  be  marketed  in  packages  that 
are  not  child-resistant.  Child-resistant 
packaging  currently  is  required  because 
these  substances  are  oral  prescription 
drugs.  This  drug  is  proposed  to  be 
exempted  because  of  its  low  toxicity. 
The  drug  is  used  for  the  treatment  of 
female  hormonal  imbalance  disorders. 

DATE:  Comments  on  the  proposal  should 
be  submitted  not  later  than  March  13, 
1989. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission,  Room  528, 
5401  Westbard  Avenue,  Bethesda, 
Maryland,  telephone  (301)  492-6800. 

All  public  documents  that  the 
Commission  has  concerning  this 
proceeding  may  be  inspected  at  or 
copies  obtained  from,  the  Office  of  the 
Seia«tary. 

FOR  FURTHER  INFORMATION  CONTACT 
Virginia  White,  Project  Manager,  Office 
,  of  Program  Management  and  Budget, 


Consumer  Product  Safety  Commission. 
Washington,  DC  20207.  telephone  (301) 
492-6554.  | 

SUFPLEMENTARY  INFORMATION:  ' 

A.  Background 

Among  other  substances,  oral  ' 

prescription  drugs  intended  for  human 
use  are  subject  to  child-resistant 
packaging  requirements  issued  under 
the  Poison  Prevention  Packaging  Act  of 
1970  ("the  PW>A"),  15  U.S.C.  1471-1476 
(16  CFR  1700.14(a)(10)).  By  letter  dated 
February  22, 1988,  the  Upjohn  Company 
petitioned  the  Commission  to  exempt  its 
medroxyprogesterone  acetate  ("MPA") 
tablets  from  these  child-resistant 
packaging  requirements  (Petition  PP  88- 
1).  MPA,  a  progestin,  is  a  prescription 
hormonal  drug  used  for  the  treatment  of 
a  variety  of  female  hormonal  imbalance 
disorders. 

The  Commission  has  previously 
proposed  an  exemption  for  MPA  tablets 
in  mnemonic  packages  *  that  contain  no 
more  than  100  milligrams  of  the  drug  (53 
FR  41202  (October  20. 1988)).  That 
proposal  was  in  response  to  a  petition 
from  Ayerst  Laboratories  (Petition 
PP  87-3).  The  later  Upjohn  Company 
petition,  if  granted  and  issued,  would 
exempt  all  package  types  for  MPA 
tablets  and  remove  the  maximum 
amount  to  which  the  exemption  sought 
by  Ayerst  Laboratories  would  apply. 

As  justification  for  the  present 
exemption  request  the  Upjohn 
Company  submitted  evidence  of  the  low 
oral  toxicity  of  progestins  and  data 
showing  the  absence  of  acute  toxicity 
from  ingestion  of  progestins  by  young 
children.  The  petitioner  also  cited  data 
that  the  Commission  used  as  the  basis 
for  previous  exemptions  of  other 
progestin  drugs. 

B.  Human  Expeiioxx  and  Toxicity  Data 

Data  from  the  Food  and  Drug 
Administration  ("FDA")  National 
Clearinghouse  for  Poison  Control 
Centers  for  the  years  1978  through  1964 
show  a  total  of  78  reported  ingestions  of 
MPA  by  children  under  age  five.  Three 
of  the  cases  reported  symptoms:  one 
case  resulted  in  a  hospital  visit  with  no 
reported  symptoms. 

For  the  period  of  1978  through  August 
1987.  the  Commission's  CAP  (Children 
and  Poisoning)  data  base  shows  five 
cases  of  MPA  ingestions  by  children 
under  five  treated  in  hospital  emergency 
rooms.  All  were  treated  and  released. 


*  A  mnemonic  package  it  any  package  designed 
for  the  administration  of  one  doaage  unit  at  a  time 
and  incorporating  any  feature  wfaidi  aerves  to 
remind  the  user  to  take  the  dosage  at  specified 
intervals  throughout  the  period  during  which  the 
medtcalion  is  to  be  administered. 
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A  literature  review  and  a  review  of 
FDA  Adverse  Drug  Reaction  Reporta 
revealed  no  reports  of  death  or  serious 
injury  to  children  under  age  five 
following  acute  ingestion  of  MP  A. 

Information  on  the  median  lethal 
dosage  (LD-50)  of  MPA.  as  well  as  other 
progestins,  is  scant  because  of  the 
extremely  low  toxicity  of  these 
compounds.  Reported  oral  toxicity  tests 
conducted  in  rats  with  MPA  resulted  in 
no  deaths  or  toxic  symptoms  even  with 
doses  of  MPA  as  high  as  1(M)00  mg/ 
kilogram. 

The  Commission's  Directorate  for 
Health  Sciences  evaluated  this  petition 
and  concluded  that,  because  of  the  low 
order  of  toxicity  of  progestins,  removing 
the  limitation  on  the  permissible  amount 
of  MPA  per  exempted  package  will  not 
pose  a  risk  of  serious  injury  to  young 
children  due  to  accidental  ingestion. 
Available  data  indicate  that  a  one-time 
ingestion  of  MPA  by  a  child  is  not  likely 
to  result  in  either  acute  or  chronic  health 
effects. 

Long-term  therapeutic  administration 
of  progestin  compounds  has  been  shown 
to  lead  to  an  increased  risk  of  various 
blood-clotting  disorders  in  women. 
These  compounds  can  also  damage  the 
fetus.  There  is.  however,  no  evidence 
that  such  effects  would  be  expected 
from  a  single  ingestion  by  a  child. 

Oral  progestins,  including  WPA,  have 
been  available  for  the  past  40  years.  The 
low  toxicity  of  hormonal  drugs  is  well 
estabhshed.  In  1964,  the  Commission 
exempted  estrogen  and  progestin  oral 
contraceptives  from  special  packaging 
requirements  (49  PR  44455).  The 
Commission  concluded  that  the 
extensive  human  experience  data 
available  at  the  time  provided  no 
evidence  of  either  acute  or  chronic 
health  effects  associated  with  accidental 
ingestion  of  oral  contraceptives.  In  spite 
of  the  high  frequency  of  Ingestion  of  oral 
contraceptives,  the  frequency  of  either 
acute  or  long-term  injury  was  one  of  the 
lowest  for  any  class  of  drugs. 

The  FDA  concluded  that  estrogens 
and  progestins  could  probably  be 
classified  as  akin  to  nontoxic  because  it 
would  be  virtually  impossible  for  a  child 
to  ingest  an  amount  approaching  what 
might  be  considered  a  lethal  dose.  These 
date  suggest  that  the  frequency  of  acute 
injury  from  accidental  ingestion  of  these 
hormones  will  remain  low.  Based  on 
these  same  considerations,  the 
Commission  granted  exemptions  for 
norethindrone  acetate  tablets  (a 
progestin)  and  conjugated  estrogens 
tableU  in  1964  (46  FR  50386  (December 
28.1964)). 


Based  on  a  review  of  available  human 
and  animal  data,  the  Commission 
preliminarily  concludes  that  progestins 
have  a  low  order  of  acute  toxicity. 
Accidental  ingestion  by  children  would, 
therefore,  pose  a  minimal  threat  of 
illness  or  injury. 

C  Action  On  The  PMitioa 

After  considering  the  available 
information,  the  Commission 
preliminarily  concluded  that  the  degree 
and  nature  of  the  hazard  to  children 
presented  by  the  availability  of 
medroxyprogesterone  acetate  tablets 
are  such  that  special  packaging  is  not 
required  to  proctect  children  from 
seriojH  personal  injury  or  serious  illness 
resulting  from  handling,  using  or 
ingesting  such  substance.  Accordingly, 
the  Commission  voted  to  grant  the 
petition.  Therefore,  the  Commission 
proposes  below  to  amend  16  CFR 
1730.14(a)(10)  to  exempt 
medroxyprogesterone  acetate  tablets 
horn  requirements  for  child-resistant 
packaging. 

D.  Regulatory  Flexibility  Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354,  5  U.S.C. 
801  et  seq.)  generally  requires  the 
agency  to  prepare  proposed  and  final 
regulatory  flexibility  analyses 
describing  the  impact  of  the  rule  on 
small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
agencies,  consistent  with  their 
objectives,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to  the 
regulations.  Section  605  of  the  Act 
provides  that  an  agency  is  not  required 
to  prepare  a  regulatory  flexibility 
analysis  if  the  head  of  an  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  exemption  proposed  below  will 
have  the  effect  of  giving  the 
manufacturers  of  the  exempted  products 
the  option  of  packaging  their  product  in 
an  additional  manner.  This  product  is 
marketed  by  a  small  number  of  large 
firms;  the  overall  effect  of  the  proposed 
exemption  on  costs  or  competition  is 
expected  to  be  ne^igible.  The 
Commission  knows  of  no  small 
manufacturers  or  other  entities  that 
would  hkely  be  significantly  affected. 

Accordingly,  the  Commission 
concludes  that  this  exemption  wit]  not 


have  any  significant  economic  effect  on 
a  substantial  number  of  small  entities. 

E.  Environmental  Consideratione 

The  Commission's  regulations 
governing  the  environmental  review 
procedures  state,  at  16  CFR  1021.5(c)(3), 
that  exemption  of  products  from 
requirements  for  child-resistant 
packaging  under  the  PPPA  normally  has 
little  or  no  potential  for  affecting  the 
human  environment.  The  Commission 
does  not  foresee  any  special  or  unusual 
circumstances  surrounding  the  proposed 
issue  below.  For  this  reason,  the 
Commission  concludes  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required  in  this  proceeding. 

F.  Effective  Dale 

Since  the  rule  issued  below  provides 
for  an  exemption,  the  provision  of  5 
U.S.C  553(c)  requiring  a  delay  in  the 
effective  date  is  inapplicable. 
Accordingly,  the  rule  shall  become 
effective  upon  publication  of  the  final 
rule  in  the  Federal  Register. 

List  of  Subjects  in  16  CFR  Fait  1700 

Consumer  protection.  Drugs.  Infants 
and  children.  Packaging  and  containers. 
Poison  prevention.  Toxic  substances. 

Conclusion 

For  the  reasons  given  above,  the 
Commission  proposes  to  amend  Title  16 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  1700-{AMENDED] 

1.  The  authority  citation  for  Part  1700 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  91-601.  sees.  1-0. 84  StaL 
1670-74, 15  U.S.C.  1471-76.  Sees.  ITOai  and 
1700.14  also  issued  under  Pub.  L  82-673,  sec. 
30(a).  88  Stat.  1231.  IS  U.S.C.  2079(a). 

2.  A  new  %  1700.14(aMlO)(xix)  is  added 
to  read  as  follows: 

91700.14    SubetMKes  requMig  apedel 

(a)  •  •  * 
(10)  *  •  • 

(xix)  Medroxyprogesterone  acetate 
tablets. 

Dated:  )anuary  S.  1988. 
Saoye  E.  Dum. 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc  8»-681  Filed  1-11-80;  8: 15  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parte  1  and  602 

(INTL-4ft1-<7] 

Public  Hearing  on  Proposed 
Regulations;  Corporate  Distributions 
and  Certein  Nonrecognltion 
Exchanges  and  Other  Transfers  and 
Wtttiholding 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  providing  rules  for  the 
exchange,  distribution,  or  transfer  of 
U.S.  real  property  interests  without 
recognition  of  gain  under  the  Foreign 
Investment  in  Real  Property  Tax  Act  of 
1980.  The  regulations  also  treat  interests 
in  certain  partnerships  as  entirely  U.S. 
real  property  interests  for  purposes  of 
withholding  on  the  proceeds  from 
dispositions  of  such  interests.  In 
addition,  the  regulations  provide  rules 
with  respect  to  the  treatment  of  interests 
in  publicly  traded  corporations. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday,  March  1. 198fl.  beginning 
at  10:00  a.m.  Outlines  of  oral  comments 
must  be  delivered  or  mailed  by 
Wednesday,  February  15, 1989. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  IRS.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissionpr  of  Internal  Revenue,  Attn: 
CC:CORP.T.R  (lNTL-491-87).  Room 
4429,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  F^ts^ulations  Unit, 
Assistant  Chief  Coinsel  (Corporate), 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224.  telephone.  202-566-3935  (not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  that  add  new  §§  1.897-4AT. 
1.897-5T,  1.897-6T,  1.897-7T.  1.897-8T 
and  1.897-9T  relating  to  corporate 
distributions  and  certain  nonrecognition 
exchanges,  and  new  S§  1.1445-9T. 
1.1445-lOT.  and  1.1445-llT  relating  to 
certain  withholding  provisions,  all  in  the 
context  of  the  Foreign  Investment  in 
Real  Property  Tax  Act  (FIRPTA).  The 
proposed  regulations  appeared  in  the 


Federal  Register  for  Thursday.  May  5, 
1988  (53  ¥R  16233). 

The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  February 
15, 1989,  an  outline  of  the  oral  comments 
to  be  presented  at  the  hearing  and  the 
time  they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Coode,  I 

Chief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 
|FR  Doc.  89-721  Filed  1-11-89:  8:45  am] 

BILUNO  COM  M30-01-N 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  261 
ISW-FRL-35C4-7) 


Hazardous  Waste  Management 
System;  Identification  and  Usting  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

conunent. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Perox,  Incorporated,  Sharon. 
Pennsylvania,  to  exclude  certain  solid 
wastes  generated  at  its  facility  from  the 
lists  of  hazardous  wastes  contained  in 
40  QFK  261.31  and  261.32.  This  action 
responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20.  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 


Federal  Regulations,  and  under  40  CFR 
260.22.  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decision  is  based  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed. 

DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  February  27. 1989.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 
Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the  model 
used  in  the  petition  evaluation  by  filing 
a  request  with  Joseph  Carra.  whose 
address  appears  below,  by  January  27, 
1989.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305).  U.S.  Environmen'al 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section.  Assistance  Branch.  PSPD/OSW 
(OS-343),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Wiishington. 
DC  20460.  Identify  your  comme.r  is  at  the 
top  with  this  regulatory  docket  number 
•F-8&-PXEP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra,  Director, 
Permits  and  Slate  Programs  Division, 
Office  of  Solid  Waste  (OS-3401  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  204(30. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.  (sub-basement). 
Washington.  DC.  20460.  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
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9346.  or  a(  (202)  3a2-3O0a  For  technical 
information  concerning  this  notice, 
contact  Linda  Cessar.  O^ice  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW, 
Washington.  DC.  20460.  (202) 475-062& 
SU^PLnSNTAIIY  mpommatiom: 
I.  Background 
A.  Authority 

On  January  16. 1981.  as  part  of  its  final 
and  interim  Hnal  regulations 
implementing  Section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  281.31  and  261. 3Z  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  281  (/.«..  i^tability, 
corrosivity.  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 
280.20  and  280.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  fadhty  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  280.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  beUeve  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  {i.e., 
ignitability.  reactivity,  corrosivity.  and 
EP  toxicity),  and  must  present  sufficient 
information  for  die  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  280.22(a).  42  U.S.C.  8821(0.  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e^  excluded)  have  been 
evaluated  to  detenaiae  whether  or  not 


they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  281.31  and  281.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  281.3  (c)  and 
(d)(2).  The  substantive  standaird  for 
"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  To  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  281.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  EPA  will  propose  to 
deny  the  petition.  If  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria,  EPA  then 
will  evaluate  the  waste  with  rt^pect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  Uie  waste  is  acutely  toxic  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  tyjjes  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 

fienerated.  and  any  other  additional 
actors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  a  particular  fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  fitMn  the  petitioned 
'waste  after  disposal  and  to  determine 
the  potential  impact  of  the  unregulated 
disposal  of  Perox's  petitioned  waste  (mi 
human  health  and  the  environment. 
Specifically,  the  model  tvill  be  used  to 
predict  compUance-point  concentrations 
which  will  be  compared  directly  to  the 
levels  of  regulatory  concern  for 
particular  hazardous  constituents. 
EPA  beUeves  that  this  fate  and 
transport  model  repiesenu  a  reasonable 


worst-case  waste  disposal  scenario  for 
the  petitioned  waste,  and  that  a 
reasonable  worst-case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
RCRA  Subtitle  C.  Because  a  delisted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  the  Agency  is  generally 
unable  to  predict  and  does  not  control 
how  a  waste  will  be  managed  after 
delisting.  Therefore.  EPA  currently 
believes  that  it  is  inappropriate  to 
consider  extensive  site-specific  factors. 
For  example,  a  generator  may  petition 
the  Agency  for  delisting  of  a  metal 
hydroxide  sludge  which  is  currendy 
being  managed  in  an  on-site  landfill  and 
provide  data  on  the  nearest  drinking 
water  well,  permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evalutation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
which  may  have  very  different 
hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  nxmitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  agency 
determined  that  because  Perox  utilizes 
off-site  disposal  of  the  petitioned  waste, 
ground-water  monitoring  data  collected 
from  the  petitioner's  facility  would  not 
characterize  the  effects  of  the  petitioned 
waste  on  the  underlying  aquifer  at  the 
off-site  disposal  facility.  Therefore  the 
Agency  did  not  request  ground-water 
monitoring  data. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (including 
those  at  requested  hearings,  if  any)  (hi 
today's  proposal  are  addressed. 

n.  Dispositioa  of  Delisting  Petition 

Perox.  Incorporated,  Sharon, 
Pennsylvania. 

1.  Petition  for  Exclusion 

Perox.  Incorporated  (Perox),  located 
in  Sharon,  Pennsylvania,  operates  a 
spent  hydrochloric  add  pickle  Hquor 
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regeneration  plant  for  spent  pickle 
liquor  generated  solely  from  steel 
finishing  operations  at  Sharon  Steel 
Corporation.  Perox  petitioned  the 
Agency  to  exclude  its  iron  oxide, 
produced  as  a  by-product  from  the 
regeneration  of  spent  pickle  liquor, 
presently  listed  as  EPA  Hazardous 
Waste  No.  K082— "Spent  pickle  liquor 
generated  by  steel  finishing  operations 
of  facilities  within  the  iron  and  steel 
industry  (SIC  Codes  331  and  332)".  The 
listed  constituents  for  EPA  Hazardous 
Waste  No.  K082  are  hexavalent 
chromium  and  lead.  EPA  Hazardous 
Waste  No.  K062  is  also  classified  as  a 
corrosive  waste  under  40  CFR  S  261.30. 
Perox  petitioned  to  exclude  its  waste 
because  it  does  not  believe  that  the 
waste  meets  the  criteria  of  the  listing. 
Perox  also  believes  that  its  iron  oxide  is 
non-hazardous  because  the  constituents 
of  concern,  although  present  in  the 
waste,  are  in  an  essentially  immobile 
form.  Perox  further  believes  that  the 
waste  is  not  hazardous  for  any  other 
reason  (i.e.,  there  are  no  additional 
constituents  or  factors  that  could  cause 
the  waste  to  be  hazardous).  Review  of 
this  petition  induded  consideration  of 
the  original  listing  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  See  section  222  of 
the  Amendments.  42  U.S.C.  6921(0.  and 
40  CFR  260.22(d)(2)--{4).  Todays 
proposal  to  grant  this  petition  for 
delisting  is  the  result  of  the  Agency's 
evaluation  of  Perox's  petition. 

2.  Background 

Perox  petitioned  the  Agency  to 
exclude  its  iron  oxide  waste  on  March 
27, 1986  and  subsequently  provided 
additional  information  to  complete  its 
petition.  In  support  of  its  petition,  Perox 
submitted  (1)  a  detailed  description  of 
its  hydrochloric  acid  regeneration 
process,  including  schematic  diagrams: 
(2)  total  constituent  and  EP  toxicity  test 
results  of  the  iron  oxide  for  the  EP  toxic 
metals  and  nickel:  (3)  analytical  results 
of  total  cyanide;  (4)  iron  oxide  analysis 
data  [e.g.,  iiuMganic  compounds,  density 
and  particle  size  measurements)  for  a 
six-month  period:  and  (5)  results  from 
characteristics  testing  for  ignitability. 
corrosivity,  and  reactivity. 

Perox's  regeneration  process  involves 
the  separation  of  waste  iron  oxide  from 
spent  hydrochloric  acid  pickle  liquor. 
I  lydrochloric  add  is  used  to  remove  mill 
scale  and  iron  oxide  rust  from  various 
steel  products.  During  pickling,  ferrous 
chloride  forms  in  the  pickle  liquor. 
When  this  iron  salt  accumulates  to  the 
extent  that  the  acid  is  no  longer  useful 
for  pickling,  the  spent  add  must  be 
replenished  or  regenerated. 


The  resulting  spent  hydrochloric  acid 
pickle  liquor  is  regenerated  using  a 
"spray  roaster"  process.  In  this  process, 
waste  pickle  liquor  is  sprayed  in  a  spray 
roaster,  where  ferrous  chloride  is 
converted  to  ferric  oxide  and 
hydrochloric  acid  in  the  vapor  phase. 
Temperatures  in  the  roaster  vary 
between  700  and  2.800  °F.  Iron  oxide 
precipitate  is  discharged  from  the  base 
of  the  roaster  and  is  transferred  to  a 
storage  site.  Hydrochloric  acid  is 
absorbed  in  the  process  water  and 
recycled  to  the  pickling  line.  The  iron 
oxide  predpitate  is  either  milled  and 
blended  with  other  higher  grade  iron 
oxide  and  morketed  as  a  raw  material, 
or  it  is  occasionally  sent  off  site  to  a 
local  hazardous  waste  landfill. 

To  colled  representative  samples 
from  processes  like  Perox's,  petitionere 
are  normally  requested  to  collect  a 
minimum  of  four  composite  samples 
composed  of  independent  grab  samples 
collected  over  time  (e.^..  grab  samples 
collected  every  hour  and  composited  by 
shift).  See  'Test  Methods  for  Evaluating 
Solid  Wastes:  Physical/Chemical 
Methods,"  U.S.  EPA,  Office  of  Solid 
Waste  and  Emergency  Response, 
Publication  SW-846  (third  edition), 
November  1986,  and  "Petitions  to  Dehst 
Hazardous  Wastes — ^A  Guidance 
Manual,"  U.S.  EPA.  Office  of  Solid 
Waste,  (EPA/530-SW-85-003).  April 
1985. 

Perox  presented  analytical  data  on 
four  composite  iron  oxide  samples.  Each 
composite  sample  was  composed  of  four 
grab  samples  of  iron  oxide  collected 
from  the  roaster  on  each  sampling  date. 
The  grab  samples  were  collected  at  2- 
hour  intervals  on  July  19. 1984,  July  20. 
1984,  July  21, 1984  and  July  22, 1984. 
Perox  claims  that  all  samples  collected 
are  representative  of  any  variation  in 
the  concentrations  of  the  listed  and  non- 
listed  constituents  of  concern  because 
the  hydrochloric  add  regeneration 
process  used  at  the  facility  is  operated 
in  a  consistent  manner.  To  support  this 
claim,  Perox  provided  data  from  a  six- 
month  compositional  study  of  the  iron 
oxide.  As  part  of  the  study,  Perox 
analyzed  86  waste  samples  for  a  number 
of  metallic  oxides  (including  lead  and 
chromium  oxide),  density  and  particle 
size  measurements.  These  study  data 
show  that  the  chromium  oxide  and  lead 
oxide  varied  only  from  below  detection 
to  0.0133  and  0.017  percent  by  weight, 
respectively. 

As  noted  earlier,  Perox  accepts  spent 
hydrochloric  acid  solely  from  steel 
finishing  operations  at  Sharon  Steel 
Corporation.  Perox  notes  that  any 
variations  in  steel  are  due  only  to 


variations  in  the  carbon,  silica  and/or 
sulfur  content  of  the  steel.  No  significant 
variations  occur  with  respect  to  any 
other  hazardous  or  non-hazardous 
constituent  Perox  further  claims  that  no 
other  wastes  are  mixed  with  the  pickle 
liquor  before  it  is  sent  to  the 
regeneration  plant.  Thus,  although  Perox 
only  collected  four  composite  samples  of 
the  iron  oxide  over  a  period  of  one  week 
{i.e..  petitioners  are  normally  requested 
to  collect  samples  over  a  period  of  at 
least  one  month),  EPA  believes  that 
these  four  samples,  in  conltmction  with 
the  six-month  iron  oxide  composition 
information,  are  capable  of 
characterizing  constituent 
concentrations  in  the  iron  oxide. 

J.  Agency  Analysis 

Perox  used  test  methods  from  'Test 
Methods  for  Evalutating  Solid  Wastes: 
Physical/Chemical  Methods."  U.S.  EPA, 
Office  of  Solid  Waste  and  Emergency 
Response.  Publication  SW-846  (second 
edition)  to  evaluate  the  iron  oxide 
samples.  SW-846  Methods  7060  through 
7780  were  used  to  quantify  the  total 
constituent  concentrations  {i.e.,  mass  of 
a  particular  constituent  per  mass  of 
waste)  of  the  EP  toxic  metals  and  nickel 
in  the  iron  oxide.  Method  9040  was  used 
to  quantify  the  total  cyanide  content  of 
the  iron  oxide.  Method  1310  was  used  to 
determine  the  extraction  procedure  (EP) 
leachable  concentrations  [i.e..  mass  of  a 
particular  constituent  per  unit  volume  of 
extract)  of  the  EP  toxic  metals  and 
nickel  in  the  iron  oxide. 

Perox  did  not  analyze  the  iron  oxide 
for  total  sulfides.  However,  due  to  the 
processes  involved,  the  Agency  does  not 
believe  that  sulfides  would  be  present  in 
the  waste.  The  combination  of  the  acid 
from  the  spent  pickle  liquor  and  the  high 
temperatures  in  the  roaster  (700-2.800 
°F)  would  drive  off  any  sulfides  present 
in  the  iron  oxide  during  the  regeneration 
process. 

Table  1  presents  the  maximum  total 
constituent  concentrations  of  the  EP 
toxic  metals,  nickel  and  cyanide.  Table 
2  presents  the  maximum  EP  leachate 
values  of  the  EP  toxic  metals,  nickel, 
and  cyanide.  Detection  limits  represent 
the  lowest  concentrations  quantifiable 
by  Perox.  when  using  the  appropriate 
SW-846  analytical  methods  to  analyze 
its  waste.  (Detection  limits  may  vary 
according  to  the  waste  and  waste  matrix 
being  analyzed,  i.e.,  die  "cleanliness"  of 
waste  matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limits.) 
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Table  1.— Maximum  Total  Constttucmt 
concentnatxms  (ppm)  iron  oxide 
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Table  2.— Maximum  EP  Leachate 
Concentrations  (ppm)  Iron  Oxide 
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Wastes  having  more  than  one  percent 
total  oil  and  grease  may  either  have 
significant  concentrations  of 
constituents  of  concern  in  the  oil  phase 
which  may  not  be  assessed  using  the 
standard  EP  leachate  procedure,  or  the 
concentration  of  oil  and  grease  may  be 
sufficient  to  coat  the  solid  phase  of  the 
sample  and  interfere  with  the  leaching 
of  metals  from  the  sample.  As  such,  the 
presence  of  those  constituents  would 
not  be  assessed  using  the  standard  EP 
leachate  procedure.  See  SW-846  Method 
1330.  For  wastes  with  more  than  one 
percent  total  oil  and  grease,  the  EP 
analyses  must  be  modified  in 
accordance  with  the  Oily  Waste  EP 
methodology. 

Perox  did  not  analyze  the  iron  oxide 
for  total  oil  and  grease  content. 
However,  the  Agency  does  not  believe 
the  total  oil  and  grease  levels  in  the 
waste  would  be  of  concern  due  to  the 
high  tenperafures  (7(X)-2, 800  'F)  in  the 
spray  roaster.  The  high  temperatures 
would  either  vaporize  or  oxidize  any  oil 
or  grease  present  in  the  waste. 
Furthermore,  staff  under  contract  to  EPA 
(see  discussion  in  Section  4)  tested 
Perox's  waste  for  oil  and  grease  and 


detected  only  0.0004  percent  (4  ppm)  oil 
and  grease  in  the  iron  oxide.  See  SW- 
846  Method  1330. 

Perox  provided  test  data  indicating 
that  the  iron  oxide  does  not  exhibit  the 
properties  of  ignitability.  corroeivity,  or 
reactivity.  See  40  CFR  261.21,  281.22,  and 
261.23. 

Perox  submitted  a  signed  certification 
stating  that,  based  on  current  annual 
waste  generation,  their  maximum 
annual  generation  rate  of  iron  oxide  is 
4,800  tons.  The  Agency  reviews  a 
petitioner's  estimates  and,  on  occasion, 
has  requested  a  petitioner  to  re-evaluate 
estimated  waste  volume.  EPA  accepts 
Perox's  certified  estimate  of  4.800  tons 
(approximately  4.800  cubic  yards). 

The  Agency  has  initiated  a  spot-check 
sampling  and  analysis  program  to  verify 
the  representative  native  of  the  data  for 
some  percentage  of  delisting  petitions. 
As  part  of  this  program,  the  Agency 
conducted  a  spot-check  sampling  visit  to 
Perox.  The  results  of  this  visit,  including 
chemical  analyses  of  waste  samples 
from  Perox,  are  discussed  later  in  this 
notice. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  iron  oxide  wastes  and 
decided  that  a  landfill  scenario  is  the 
most  reasonable,  worst-case  scenario 
for  this  waste,  particularly  since  Perox 
plans  to  dispose  of  this  waste  in  an  off- 
site  landfill.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evaluated  the  petitioned  waste  using  its 
vertical  and  horizontal  spread  (VHS) 
landfill  model  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfilled.  See  50  FR  7882  (February  26, 
1985).  50  FR  48896  (November  27. 1985). 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e.,  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  Agency  requests 
comments  on  the  use  of  VHS  model  as 
applied  to  the  evaluation  of  Perox's 
waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  the 
hazardous  inorganic  constituents 
detected  in  the  EP  extract  of  Perox's  iron 


oxide  (see  Table  2).  The  Agency's 
evaluation,  using  f>erox's  estimate  of 
4.800  cubic  yards  per  year  and  the 
maximum  reported  EP  leachate 
concentrations,  generated  the 
compliance-point  concentrations  shown 
in  Table  3.  The  Agency  did  not  evaluate 
the  mobility  of  the  remaining  inorganic 
constituents  [i.e.,  arsenic  cadmium, 
mercury,  selenium,  and  silver)  from 
Perox's  waste  because  they  were  not 
detected  in  the  EP  extract  using  the 
appropriate  SW-d46  analytical  methods. 
The  Agency  believes  that  it  is 
inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
e^orts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method.  Specifically,  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical 
method),  the  Agency  assumes  that  the 
constituent  is  not  present  and  therefore 
does  not  present  a  threat  to  either 
human  health  or  the  environment. 


Table   3.— VHS    Model:    Compliance- 
Point  Concentrations  (ppm)  Iron  Oxide 
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■  See  "Docket  Report  on  Heetttt-Baaed  Regulatory 
Levels  and  SokJbiMies  Used  m  tne  Evak^tion  at 
Dehstmg  Petitiorw,"  June  8,  1988,  kxated  m  ttie 
RCRA  pubkc  docket 

The  iron  oxide  exhibited  barium, 
chromium,  lead,  nickel,  and  cyanide 
levels  at  the  compliance  point  below  the 
health-based  levels  used  in  delisting- 
decision  making.  Furthermore,  the 
Agency  believes  that  the  concentration 
of  reactive  cyanide  will  be  below  the 
Agency's  interim  standard  of  250  ppm 
because  the  maximiun  reported 
concentration  of  total  cyanide  in  the 
waste  is  less  than  0.5  ppm.  See  "Interim 
Agency  Thresholds  for  Toxic  Gas 
Generation,"  July  12, 1985,  Internal 
Agency  Memorandum  in  the  RCRA 
public  docket.  Lastly,  because  the 
regeneration  process  is  likely  to 
volatilize  any  sulfides  that  might  be 
present  in  the  iron  oxide,  the  Agency 
believes  that  the  concentration  of 
reactive  sulfide  will  be  below  the 
Agency's  interim  standard  of  500  ppm. 
See  "Interim  Agency  Thresholds  for 
Toxic  Gas  Generation,"  July  12. 1985. 
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Internal  Agency  Memorandum  in  the 
RCRA  public  docket. 

The  Agency  concluded,  after 
reviewing  Perox's  processes,  that  no 
other  hazardous  constituents  of  concern 
are  being  used  by  Perox  and  that  no 
other  constituents  of  concern  are  likely 
to  be  present  or  formed  as  reaction 
products  or  by-products  in  Perox's 
waste.  In  addition,  based  on  test  results 
provided  by  Perox,  pursuant  to  40  CFR 
260.22.  the  Agency  does  not  believe  that 
Perox's  waste  exhibits  any  of  the 
characteristics  of  ignitability. 
corrosivity,  or  reactivity.  Ignitability  is 
not  expected  to  be  a  problem  because 
the  iron  oxide  is  the  product  of  a  high 
temperature  (700-2,800  °F)  roasting 
process.  Corrosivity  is  not  expected  to 
be  a  problem  because  the  iron  oxide  is 
not  a  liquid.  Reactivity  is  not  expected 
to  be  a  problem  because  the  iron  oxide 
is  not  believed  to  contain  reactive 
cyanide  or  reactive  sulfide  above  the 
Agency's  thresholds  for  these 
constituents.  See  40  CFR  261.21,  261.22, 
and  261.23,  respectively. 

On  April  28, 1987,  staff  under  contract 
to  the  Agency  conducted  a  site  visit  to 
Perox  as  part  of  the  Agency's  spot-check 
sampling  and  analysis  program.  Four 
samples  of  iron  oxide  were  taken  from 
the  spray  roaster  and  the  storage  silo  at 
the  facility:  One  sample  was  collected 
directly  into  a  wide-mouth  jar  as  the 
iron  oxide  fell  from  the  roaster  one 
sample  was  taken  from  the  silo  by 
inserting  a  sampling  tool  into  the  pipe  at 
the  silo  entry  port:  and  two  samples 
were  taken  from  the  base  of  the  silo  by  a 
Perox  employee  and  transferred  to  wide 
mouth  jars  and  two  vials.  The  samples 
were  analyzed  according  to  EPA  test 
methods  by  a  laboratory  under  contract 
to  EPA.  EP  toxicity  analyses  of  the  EP 
loxic  metals  were  conducted  using  SW- 
646  Method  1310.  Total  cyanide  was 
analyzed  using  SW-846  Method  9010. 
Analytical  difficulties  were  encountered 
during  total  metal  analyses  of  the  spot- 
check  samples.  These  data,  therefore, 
were  not  considered  in  the  Agency's 
review  of  Perox's  petition.  (See  the 
RCRA  public  docket  for  today's  notice 
for  more  detail.)  The  samples  were 
evaluated  according  to  routine  spot- 
check  procedure  for  the  presence  of 
Priority  Pollutant  organics  using  SW-846 
Methods  8270,  8080,  and  8240.  Other 
hazardous  constituents  [e.g.,  those  listed 
in  40  CFR  Part  261,  Appendix  VIII)  were 
not  analyzed  because  the  iron  oxide  is 
not  expected  to  contain  any  organics. 
No  organic  constituents  of  concern  were 
detected  in  the  samples. 

Table  4  presents  the  maximum 
reported  EP  leachate  concentrations 


values  of  the  EP  toxic  metals,  antimony, 
beryllium,  nickel,  and  cyanide. 


Table  4.— Maximum  EP  Lcachate  Con- 
centrations (PPM)  Spot-Check  Sam- 
ples Iron  Oxide 


ConsHtuonts 


Araenic ..... 


Barium 

Beryllium.... 
Cadmium.... 
Ctvomium... 

Lead _.. 

Mercury 

Nickel 

Selenium. .„ 

www. .»..»». 

Cyanide 


BPIeachate 


NO  (0.25) 

NO  (0.25) 

NO  (2) 

NO  (0.005) 

NO  (0.05) 

NO  (0  2) 

NO  (0.25) 

NO  (0.001) 

0.53 

NO  (0  02) 

NO  (0  0025) 

<  0.01 2  ' 


NO  Not  I>etected  Denotes  concentrations  below 
ttte  detectKxi  hmrts  shodvn  r\  ttte  parentheses 

■  See  footnote  1  to  Table  2. 

Comparison  of  Perox's  EP  leachate 
data  with  the  Agency's  spot-sampling  EP 
leachate  data  shows  little  variation  in 
the  constituent  concentrations  reported: 
both  sets  of  analyses  results  indicate 
that  the  iron  oxide  waste  contains  non- 
detectable  or  insignificant 
concentrations  of  leachable  metals. 

The  leachable  concentrations  of 
nickel  and  cyanide,  when  evaluated 
using  the  VHS  model,  produced 
compliance-point  concentrations  below 
their  respective  regulatory  levels,  as 
seen  in  Table.  5. 

Table  5.— VHS  Mooeu  Compuance- 
Point  Concentrations  (ppm)  Spot- 
Check  Samples  Iron  Oxide 


ConaUuenls 

Qjnvxhanca- 
pomt 

tons 

Levels  o( 
regulaiory 
cor>cem  ' 

Nickel _ 

Cyanide .._ 

0.083                   0.5 
0.002                   0.7 

■  See  "Docket  Report  on  HealttvBased  Regulatory 
Levels  and  SoiubtMies  Used  m  the  Evaluation  ol 
Oeftsting  Petitions,"  June  8.  1988.  located  m  ttie 
RCRA  public  fkxMl 

The  Agency  did  not  evaluate  the 
mobility  of  the  remaining  inorganic 
constituents  (/>.,  antimony,  arsenic, 
barium,  beryllium,  cadmium,  chromium, 
lead,  mercury,  selenium,  or  silver)  from 
Perox's  iron  oxide,  because  they  were 
not  detected  (see  Table  4).  None  of  these 
constituents,  therefore,  is  of  regulatory 
concern. 

5.  Conclusion 

The  Agency  believes  that  Perox  has 
successfully  demonstrated  that  the 
regeneration  process  used  at  its  facility 
renders  the  K062  waste  non-hazardous. 


The  Agency  believes  that  the  four 
samples  collected  by  Perox  from  the 
roaster,  in  conjunction  with  the  six- 
month  iron  oxide  composition 
information,  were  non-biased  and 
adequately  represent  any  variations  that 
may  occur  in  the  iron  oxide.  Data  from 
Perox's  six-month  compositional  study 
showed  that  the  chromium  oxide  and 
lead  oxide  varied  only  from  below 
detection  to  0^)133  anid  OXn?  percent  by 
weight,  respectively.  Furthermore.  Perox 
notes  that  the  spent  hydrochloric  acid  is 
accepted  only  from  Sharon  Steel 
Corporation,  and  that  no  other  wastes 
are  mixed  with  the  acid  prior  to 
shipment  to  Perox  for  regeneration. 
Based  on  the  information  and  on  the 
data  from  the  six-month  compositional 
study,  the  Agency  beheves  that  the 
samples  of  iron  oxide  collected  and 
analyzed  reflect  the  day-to-day 
variations  in  Perox's  regeneration 
process.  The  Agency,  therefore,  is 
proposing  that  Perox's  waste  be 
considered  non-hazardous,  as  it  should 
not  present  a  hazard  to  either  human 
health  or  the  environment.  The  Agency 
proposes  to  grant  an  exclusion  to  Perox. 
Incorporated,  located  in  Sharon. 
Pennsylvania,  for  its  iron  oxide 
described  in  its  petition  as  EPA 
Hazardous  Waste  No.  KC)62-  If  the 
proposed  rule  becomes  effective,  the 
iron  oxide  would  no  kinger  be  subject  to 
regulation  under  40  CFR  Parts  262 
through  268  and  the  permitting 
standards  of  40  CFR  Pari  270. 

If  made  final,  this  exclusion  will  apply 
only  to  the  processes  covered  by  the 
original  demonstration.  The  facility 
would  require  a  new  exclusion  if  either 
its  manufacturing  or  regeneration 
processes  are  altered  and  accordingly 
would  need  to  file  a  new  petition.  The 
facility  must  treat  waste  generated  from 
changed  processes  as  hazardous  until  a 
new  exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  )urisdictiati 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling  or  reclamation. 
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III.  Efrective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  30ia 
EPA  believes  that  this  exclusion  should 
be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Ragulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's  rule. 
This  proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  eoi-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 


describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  proposed  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511,  44  U.S.C  Chapter  35) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subiecto  in  40  CFR  Part  201 

Hazardous  materials.  Waste 
treatment  and  disposal  Recycling. 

Date:  January  3, 1968. 
leffary  D.  Dooit. 
Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  281  is  proposed 
to  be  amended  as  foUows: 

PART  261— IDENTIFICATION  AND 
USTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C 
6905.  8012(a).  6021.  .ind  6622). 

2.  In  Table  2  of  Appendix  IX.  add  the 
following  wastestream  in  alphabetical 
order 


Appendix  IX — Wastes  Excluded  Under 
Sections  280.20  and  260.22 

TABtE  2.— Wastes  Excluded  From 
Specific  Sources 


Facility 


Address 


Waste  Description 


Perox,  Inc Sharon,  PA. 


Iron  oxide  (EPA 
Hazardous  Waste 
No  K062) 
generated  from  a 
spent 

hydrocMonc  acad 
pictde  liquor 
reger>eration  plant 
for  spent  pKitle 
liquor  generated 
from  steel 
fimsNng 
operations.  This 
exclusion  «vas 
puMishedon 
[insendateof 
final  rule's 
pubScation  in  the 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  Mwuigeinent 

43  CFR  Part  O60 

PubHc  Haatth,  Safaty  and  Comfort^ 
Amandmant  of  Ragulationa  on  Rulaa 
of  Conduct  of  Vlaltora  to  t»ia  KHiMIc 
Landa 

aocncy:  Bureau  of  Land  Management 
Interior. 

ACTION:  Proposed  rulemaking. 

aUMMAMV:  This  rulemaking  action 
addresses  the  increasing  incidence  of 
cultivation,  manufacture,  delivery, 
distribution,  trafficking  or  possession  of 
controlled  substances  taking  place  on 
the  public  lands  by  including  them 
among  the  actions  on  public  lands  which 
are  subject  to  criminal  penalties. 

DATE:  Comments  should  be  submitted 
by  February  13, 1989.  Comments 
received  or  postmarked  after  the  above 
date  may  not  be  considered  in  the 
decision  making  process  on  the  final 
rulemaking. 
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Aooncss:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management  1800  C  Street  NW.. 
Washington.  DC  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.  EST)  Monday 
through  Friday. 

FOR  FUfrrHER  INFORMATION  CONTACT 
Walter  Johnson.  (202)  653-8815. 
SUPPLEMENTARY  INFORMATION:  When 
regulations  establishing  actions  which 
would  be  subject  to  criminal  penalties 
were  originally  promulgated,  the  drug 
problem  had  not  spread  to  the  public 
lands.  Since  that  time,  law  enforcement 
employees  as  well  as  other  employees  of 
the  Bureau  of  Land  Management  have 
been  encountering  increasing  incidents 
of  cultivation,  manufacture,  delivery, 
,  distribution,  trafficking  or  possesion  of 
controlled  substances.  Such  illegal 
activity  affects  the  proper  management 
and  use  of  the  public  lands.  This 
rulemaking  allows  Bureau  of  Land 
Management  law  enforcement 
employees  to  address  these  violations  of 
law  appropriately  as  they  carry  out  their 
other  law  enforcement  duties. 

The  principal  author  of  this  proposed 
rulemaking  is  Walter  Johnson.  Chief. 
Law  Enforcement  and  Resource 
Protection  Operations  Staff,  assisted  by 
the  staff  of  the  Division  of  Legislation 
and  Regulatory  Management  Bureau  of 
Land  Management 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  that  this  doctunent  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.]. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  for  43  CFR  Part  8360 

Penalties,  Public  lands.  Recreation 
and  recreation  areas. 

For  the  reasons  set  out  above,  it  is 
proposed  to  amend  Subpart  8365.  Group 
8300.  Chapter  II  of  the  Code  of  Federal 
Register  as  set  forth  below. 

PART  e360-{AMENDEDI 

1.  The  authority  citation  for  Part  8360 
continues  to  read  as  follows: 


Authority:  43  U.S.C.  1701  el  seq.  43  U.S.C 
3152, 16  U.S.C  1281c,  16  U.S.C  670  et  seq..  16 
use  4e01-«2, 16  U.S.C  1241  et  seq. 

2.  Section  8365.1-4  is  amended  by 
redesignating  the  text  of  the  section  as 
paragraph  (a)  and  by  redesignating 
paragraphs  (a)  through  (0  as  paragraphs 
(a)(1)  through  (6)  respectively  and 
adding  paragraph  (b)  to  read: 

S  8365.1-4    Puiiacheami,  safety  and 


(b)  No  person  shall  engage  in  the 
following  activities  on  the  public  lands: 

(1)  Cultivating,  manufacturing, 
delivering,  distributing  or  trafficking  a 
controlled  substance,  as  defined  in  21 
U.S.C.  802(6)  and  812  and  21  CFR  1308.11 
through  1308.15,  except  when 
distribution  is  made  by  a  Ucensed 
practitioner  in  accordance  with 
applicable  law.  For  the  purposes  of  this 
paragraph,  delivery  means  the  actual, 
attempted  or  constructive  transfer  of  a 
controlled  substance  whether  or  not 
there  exists  an  agency  relationship;  or 

(2)  Possessing  a  controlled  substance, 
as  defined  in  21  U.S.C.  802(6)  and  812 
and  21  CFR  1308.11  through  1308.15. 
unless  such  substance  was  obtained, 
either  directly  or  pursuant  to  a  valid 
prescription  or  order  or  as  otherwise 
allowed  by  Federal  or  State  law,  by  the 
possessor  from  a  licensed  practitioner 
acting  in  the  course  of  professional 
practice. 

Michael  A  Poling, 

Acting  Assistant  Secretary  of  the  Interior 

December  2. 1968. 

(PR  Doc.  80-€13  Filed  1-11-89:  a45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 
[FCC  88-3871 

Aniandment  of  ttia  Commisaion'a 
Environmental  Rulaa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  extension  of 

reply  comment  period. 

summary:  The  Commission  instituted 
this  rulemaking  proceeding  (General 
Docket  No.  88-387,  53  FR  34558)  to 
reconcile  its  responsibilities  under  the 
National  Environmental  Policy  Act  of 
1969  with  its  licensing  procedures  for 
facilities  for  which  no  authorization  is 
required  prior  to  construction. 
Comments  and  reply  comments  were 


due  October  3, 1988  and  October  18, 
1988,  respectively. 

Due  to  an  error,  some  of  the  pleadings 
were  not  placed  in  the  Commission's 
Docket  Branch  files.  Thus,  the 
commenters  who  previously  filed  in  this 
proceeding  are  requested  to  resubmit  a 
copy  of  their  pleadings  with  the 
Secretary's  Office.  In  addition,  because 
some  comments  were  not  placed  in  the 
public  file,  the  Commission  is  affording 
parties  an  additional  opportimity  to 
submit  reply  comments  within  the  time 
period  specified  below. 

DATES:  Comments  must  be  re-submitted 
on  or  before  January  19, 1989.  Reply 
comments  must  be  submitted  on  or 
before  February  3, 1989. 

ADDRESS:  Office  of  Secretary.  Federal 
Communications  Commission.  1919  M 
Street  NW.,  Washington.  DC  20554. 

FOR  FURTHER  WWOnMATION  CONTACT 

A.  Holly  Beriand.  (202)  632-6990. 
December  29. 198& 

Changes  to  Pleading  Sdiedule  in  Gen. 
Docket  No.  88-387,  Ameodment  of  the 
Commission's  Environmental  Rules 

The  Commission  recently  instituted  a 
rulemaking  proceeding.  Amendment  of 
the  Conmiission's  Environmental  Rules. 
General  Docket  No.  88-387.  53  FR  34558. 
to  reconcile  its  responsibilities  under  the 
National  Environmental  Policy  Act  of 
1968  with  its  licensing  prtx«dures  for 
facilities  for  which  no  authorization  is 
required  prior  to  construction. 
Comments  and  reply  comments  were 
due  October  3, 1988  and  October  la 
1988.  respectively. 

Due  to  an  error,  some  of  the  pleadings 
filed  in  this  proceeding  were  not  placed 
in  the  Commission's  Docket  Branch  files. 
To  ensure  that  the  Commission's  records 
are  complete  and  that  all  pleadings  in 
this  proceeding  are  considered, 
commenters  who  previously  filed 
pleadings  in  this  proceeding  are 
requested  to  resubmit  a  copy  of  their 
pleadings  with  the  Secretary's  Officer 
within  seven  days  of  the  publication  of 
this  Notice  in  the  Federal  Register.  In 
addition,  because  some  comments  were 
not  placed  in  the  public  file,  we  are 
providing  an  additional  period  for  reply 
comments  of  15  days  after  the  due  date 
for  the  re-filed  conunents. 

For  further  information,  contact  A. 
HoUy  Beriand,  (202)  632-6990. 

By  die  General  Counsel 
Federal  Communications  Commission. 
Donna  R.  SMicy, 
Secretary. 

|FR  Doc.  80-639  Filed  1-11-89:  8:45  am| 
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47  cm  Part  73 


WfcW  ms. 


Radio  Browlcasting 
GO 


AOCNCV:  F«d*rai  CoBuntuiicatioin 
Commistion. 


PrapoaadralB. 


:  This  docamsnt  r«<)u88U 
comoMoU  on  a  petition  for  nds  making 
filed  on  behalf  of  lamea  H.  Hicks, 
proposing  the  allotment  of  FM  Channel 
233A  to  Meeker,  Colorado,  as  that 
comnrunity's  firet  local  FM  broadcast 
service.  Reference  coordinates  U8«d  for 
proposed  Channel  233A  at  Meeker  are 
40-02-24  and  107-55-00. 

OATCS:  Comments  must  be  fHed  on  or 
before  February  21. 1969,  and  reply 
comments  on  or  b«for«  March  8.  1980l 


:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  s«rv«  the 
petitioner's  counsel  as  follows:  Roger  ]. 
Metzler,  Esq..  Farrand.  Cooper,  Metzler 
ft  Bruiniers.  P.O.  Box  7329,  San 
Francisco,  CA  94120. 

FOa  FUaTHEM  MRNmUTKlN  COtrTACT: 

Nancy  |oyner.  Mass  Media  Bureau.  (202) 
034-6530. 

SUFPLOlCMTAffV  WiFOaaiATlON:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-583  adopted  November  30, 198a  and 
released  January  3,  1960.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
norma!  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunisaion's 
copy  contractors,  bitenutional 
Transcription  Service.  (202)  867-3600. 
2100  M  Street  NW.,  Suit*  140. 
WashingHMkDG  20O37. 


Provisions  of  the  Regulatory 
Ffexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Prop— d 
Rule  Making  is  issued  until  the  matter  is 
no  langer  suMtct  to  Cominiaatan 
consideration  or  court  review,  ait  ex 
parte  contacts  arc  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  rhannat  allotmenl*. 
See  47  CFR  1.1204(b)  for  rules  govemmg 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubMa>  in  47  era  Part  73 

Radio  broaJieaeting. 
Federal  Cominunications  Comraission. 
Sieve  Kaminar. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mobs  Media  Bureau. 

(FR  Doc  89-640  Filed  1-11-88;  a-45  amj 
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47  CFR  Part  rj 

(MM  Oodrat  Ho. 


»■  64484 

Radio  Broadcaating  Sarvlcaa; 
Morah«Kl,KY 

AOCNCv:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

•UMMARY:  This  document  requests 
comments  on  <i  petition  for  rule  making 
filed  by  Brad-Lee-Todd  Corporation, 
proposing  to  allot  Channel  242A  te 
Morehead,  Kentucky,  as  its  second  local 
FM  service,  at  coordinates  38-11-37  and 
83-24-16.  with  a  site  restriction. 
DATCS:  Comments  most  be  filed  on  or 
before  February  21. 1989.  and  reply 
comments  on  or  before  Mardi  8. 1989. 
AOORCSS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 


the  petitioners,  or  their  counsel  or 
consultant  as  follows:  James  G. 
Hedrick,  President.  Brad-Lee-Todd 
Corporation,  1057  Cresent  Drive. 
Whedersburg,  OH  45694  (Petitioner). 

FOR  nNITHailNFOIIMATION  contact:   > 

Nancy  ).  Walls,  Mass  Media  Bureau, 

(202)  634-6530. 

•UaPUMSNTANV  INKNMIATMIC  Thia  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Maiung.  MM  Docket  No. 
88-582.  adopted  November  30. 1988.  and 
released  January  3. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Membera  of  the  public  shouhi  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  aD  ex 
parte  contacts  are  prohibited  in 
Commisaion  proceedings,  such  aa  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  Hting 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pact  73 

Radio  broadcasting. 
Federal  Commanications  CoramissioB. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Divisioa, 
Mass  Media  Bureau. 
[FR  Doc.  89-641  Filed  1-11-89;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  njles  or 
proposed  mles  ttvat  are  applicabte  to  the 
public.  Notices  o(  heanngs  and 
investigations,  committee  meebngs,  agency 
decisions  and  njUngs.  delegations  of 
authority,  fitmg  of  petitions  and 
applications  and  agency  statements  (A 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMEMT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
MiHc  Prica  Support  Program 

AOCNCV:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice  of  milk  price  support 

level  and  Commodity  Credit 

Corporation  purchase  prices. 


r.  This  notice  affirms  the 
determination  of  the  Secretary  of 
Agriculture  that  the  support  price  for 
milk  containing  3.67  percent  milkfat 
shall  be  continued  at  $10.60  per 
hundredweight  (cwt.)  for  the  period 
January  1  through  March  31, 1989.  The 
prices  at  which  butter,  cheese  and 
nonfat  dry  milk  will  be  purchased  by  the 
Commodity  Credit  Corporation  (CCC)  in 
order  to  support  the  price  of  milk  at  that 
level  were  published  on  January  8, 1988, 
in  the  Federal  Register  (53  FR  544)  and 
will  continue  in  effect  until  further 
notice. 

EFFECTIVE  DATE:  January  1. 1989. 
FOR  FUfrrHER  INFORMATION  CONTACT: 

Indulis  Kancitis,  Dairy  Division.  ASCS- 
USDA.  5747  South  Building,  P.O.  Box 
2415.  Washington.  DC  20013.  (202}-447- 
3385. 

The  Final  Regulatory  Impact  Analysis 
regarding  this  Notice  of  Determination  is 
available  from  Charles  N.  Shaw,  Dairy/ 
Sweeteners  Group,  ASCS-USDA,  P.O. 
Box  2415.  Washiiigton,  DC  20013:  (202)- 
447-7601. 
SUPPLEMENTARY  INFORMATION:  This 

Notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "major"  since  the 
provisions  of  this  notice  will  have  an 
effect  on  the  economy  exceeding  $100 
million. 

The  Title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 


and  Purchases;  Number — ^10.(K1,  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
level  of  price  support  and  prices  paid  to 
producers  of  miUc  The  price  of  milk  is 
supported  pursuant  to  section  201(d)  of 
the  Agricultural  Act  of  1949.  Section  102 
of  the  Food  Security  Act  of  1985  (Pub.  L 
99-198)  provides  that  the  notice  and 
nilemaking  provisions  of  Section  553  of 
Title  5,  United  States  Code,  shall  not 
apply  with  respect  to  the 
implementation  by  the  Secretary  of 
A^culture  of  section  201(d)  of  the  1949 
Act  including  determinations  made 
regarding  the  level  of  price  support  for 
milk. 

It  has  been  determined  by  cm 
environmental  evaluation  that  the 
determination  set  forth  in  this  notice  is 
not  expected  to  have  any  significant 
impact  on  the  quality  of  the  human 
environment  In  addition,  this  action  will 
not  adversely  affect  environmental 
factors  such  as  water  quality  or  air 
quality.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
required. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

In  accordance  with  section  201  of  the 
1949  Act  the  Secretary  of  Agriculture, 
through  CCC,  supports  the  price  of  milk 
through  purchases  of  milk  and  milk 
products;  specifically,  through  the 
purchase  of  butter,  nonfat  d^  milk  and 
cheese. 

Section  201(d)(1)(D)  of  the  1949  Act 
provides  that  if  for  any  of  the  calendar 
years  1988. 1989.  and  1990  the  level  of 
CCC  purchases  under  the  milk  price 
support  program  of  milk  and  the 
products  of  milk  (less  sales  under 
section  407  of  the  1949  Act  for 
unrestricted  use]  as  estimated  by  the 
Secretary  on  January  1  of  such  calendar 
year  would  exceed  5,000,000,000  pounds 
(milk  equivalent),  the  Secretary  of 
Agriculture  on  January  1  of  such 
calendar  year,  shall  reduce,  by  50  cents, 
the  rate  of  price  support  for  milk  in 
effect  on  such  date. 


Section  201(d)(1)(E)  of  the  1949  Act 
provides  that  if  for  any  of  those  same 
calendar  years  the  level  of  net  CCC 
purchases  under  the  milk  price  support 
program  of  milk  and  the  products  of  milk 
as  estimated  by  the  Secretary  on 
January  1  of  such  calendar  year,  would 
not  exceed  2.500.000,000  pounds  (milk 
equivalent),  the  Secretary  shall,  as  of 
thiat  date,  increase  by  50  cents  the  rate 
of  price  8upi>ort  for  milk  in  effect  on 
such  date. 

Section  102(a]  of  the  Disaster 
Assistance  Act  of  1988  (Pub.  L  100-387) 
amended  section  201(d)(1)(D)  of  the  1949 
Act  by  deleting  the  authority  of  the 
Secretary  to  reduce  the  price  support   | 
level  for  milk  on  January  1, 1989.  The 
Secretary's  authority  under  section 
201(d)(1)(E)  of  the  1949  Act  to  increase 
the  price  support  level  for  milk  on  that 
date  if  estimated  purchases  of  milk  and 
milk  products  under  the  milk  price 
support  program  (less  sales  under 
section  407  for  unrestricted  use)  for  the 
calendar  year  would  not  exceed  2.5 
billion  pounds  was  not  changed.  Section 
102(b)  of  the  1988  Act  also  provides  that 
notwithstanding  the  provisions  of  the 
1949  Act  as  previously  amended,  the 
rate  of  price  support  for  milk  in  effect  as 
of  April  1, 1989  would  be  increased  by 
50  cents  for  the  period  April  1. 1989 
through  June  30. 1989. 

The  milk  price  support  level  through 
December  31, 1988,  was  $10.60  per  cwt 
for  milk  containing  3.67  percent  milkfat 
That  level  was  af^rmed  in  a  notice 
published  in  the  Federal  Register  on 
January  8, 1988  (53  FR  543).  Based  on 
current  data  it  has  been  estimated  that 
net  CCC  purchases  of  milk  and  milk 
products  under  the  milk  price  support 
program  during  calendar  year  1989 
would,  without  an  adjustment  on 
January  1. 1989.  exceed  2.5  billion 
pounds  (milk  equivalent).  Therefore,  the 
price  support  level  for  milk  is  not 
increased  for  the  period  January  1, 1969 
through  March  31. 1989,  and  will  remain 
at  $10.60  per  cwt  for  milk  containing 
3.67  percent  milkfat  It  has  further  been 
determined  that  the  prices  CCC  will  pay 
for  milk  and  products  of  milk  to  support 
milk  containing  3.67  percent  milkfat  at  a 
level  of  $10.60  per  cwt.  shall  remain  at 
those  levels  set  forth  in  the  January  8, 
1988  notice.  Those  purchase  prices  are 
subject  to  such  additional  terms  and 
conditions  as  CCC  may  announce. 

New  purchase  prices  to  implement  the 
temporary  increase  in  the  level  of  price 
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support  that  is  required  as  of  A|irfl  t, 
1989.  will  be  announced  at  a  later  tfme. 

DeterminathMM 

It  has  b«en  determined  that: 

(1)  Estimated  CCC  purchases  of  milk 
and  milk  products  onder  the  milk  price 
support  program  during  calendar  year 
1988  (less  sales  of  BMk  and  milk 
products  Cor  *iniestrictsd  use  by  the 
CCC  Cor  that  period  io  accordance  widi 
section  407  of  the  IMS  Act)  will  exceed 
2^  billtoa  pounds  nnik  equivalent 

(2)  The  level  of  price  support  Cor  the 
period  [aouary  1  through  March  31, 198S, 
shall  be  $1080  per  cwt  Cor  aiilk 
containing  3.67  percent  milkfat 

(3)  The  purchase  of  butter,  cheese  and 
nonfat  dry  milk,  at  the  prices  set  forth  in 
the  notice  published  on  January  8, 1868, 
in  the  Federal  Registar  (53  FR  544)  wiU 
support  the  price  of  milk  at  a  rate 
equivalent  to  $10.60  per  cwt  for  milk 
containing  3.67  percent  milkfat 

(4)  Further  terms  and  conditions  Cor 
CCC  pnce-suppert  purdiaass  of  better, 
cheese,  and  nonfat  dry  milk  wiU  be  set 
forth  in  CCC  purchase  announcements 
for  such  purchases. 

Authority:  Sec  2n(il)  of  tfas  Affrtaihiiral 
Act  of  l«ta  M  UBeiMM,«  S«Bt  lOK.  as 
amended  (7  U.S.C  144a(d));  mi  sees. «  and  6 
of  the  Cofnmodtty  Cndit  Ompantioa  Charter 
Act.  as  amended.  82  Stak  1078,  as  aaMndsd, 
ez  Stat  1072  (19  U.&C  714b  and  714c). 

Signed  at  Washington.  DC  ob  Janaaiy  8. 
i»8a 

iOchMd  E.  Lyag. 

Secretary  of  Agricuitmrg. 

[FR  [)oc  a»-610  Piled  V-tl-Sft  &46  aai{ 


Service,  201  East  Indianola,  Suite  200, 
Phoenix,  Arizona  85012.  telephone  (602) 
241-2247. 


SoN  Coneervatlon  Secv(c« 

CofyotB  CWflk  dWcfll  ArsATMeftiMfit 
RC«DlfMMr«.AZ 


:  Sett  Conservatk:a  Service^ 
USD  A. 

ACnOiC  Notice  of  a  finding  of  no 
significant  impact 


r.  Pursuant  to  section  102(aM^ 
of  (he  Natkmal  Enviraamental  Peiicy 
Act  of  MMithe  Covica  on 
EnvinHMBiat  Qoahty  Gaidelines  (40 
CFR  Part  taOO);  and  the  Soil 
Ceaeentetioa  Senice  procedures  (7  CFR 
Part  86^  the  Soil  Conervetion  Sesvice, 
U.S.  DepartMeM  el  Agfiadtnre,  gives 
noMce  thai  as  envinnmeatal;  inpaot 
stateBoeeft  ia  not  1 
Coyote  Cesek  I 
RCADl 


rAfiv  mpommAiKm.  The 
envirenmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  wilt  not  cause  significant 
local,  regienet,  or  natfonai  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Charles  R.  Adams,  State 
Conservationist  has  determined  that  the 
preparation  and  review  ef  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  measme  concerns  stabilizing 
eroding  gullies  and  heedcuts  on  88  miles 
ef  watercourses.  Range  condition  will  be 
improved  with  grazing  systems,  water 
distribution  and  resotirce  monitoring- 
S3r8tems.  Range  improvement  will 
stablfze  sheet  erosion  and  slow  rapid 
run-off.  Netwire  (frversione,  rock 
barriers  and  eerthfiB  dams  wiB  be  used 
to  staMise  the  gofiies.  Bmk  sloping  and 
seeding  and  tree  plenting  wiB  also  be 
done. 

The  Notice  of  s  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Ehviruiimenta} 
Protecyen  Agency  and  te  verions 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  ef  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  deta  developed  driring 
the  envireomental  assessment  are  on 
file  and  may  be  reviewed  by  eenteeting 
Bart  Ankioee. 

No  administrative  action  on 
implementalien  of  the  ptopeeal  wdt  be 
taken  until  38  days  after  the  date  of  diie 
poblicatioo  in  the  Fedsraf  Register. 

("This  activity  is  listed  in  the  catak«  of 
Federal  Donettic  Anistance  onder  No. 
10.901 — Reaoaice  Conaervatian  and 
Development — and  ia  subfect  ta  the 
pravnions  of  Executive  Order  12372  which 
requires  inter|ovenuiien(al  eoiaaMsttoa  with 
SUte  and  local  officials"). 
CharissR.. 


State  Contervationitt 

[FR  Dec  80-678  Filed  1-11-M;  894franf 

I  coot  S41S-M-M 


AOfNCY:  Soil  Conservation  Siendce. 
USDA. 

ACnoife  Notice  of  a  finding  eC  no 
sigpifiicant  impact 

awteuiwr.  Porsnant  to  section  lOaCZlfC) 
of  the  Natienaf  Environmental  Policy 
Act  or  I880t  the  Council  on 
Enviroanental  Quality  GuideMnes.  (40 
CFR  Part  1500):  and  the- Sod 


Conservation  Service  Guidelines  (7  CFR 
Part  660);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  enviromnental  impact 
statement  is  not  being  prepared  for  the 
Greenway  Critical  Area  Treatment 
RC&D  Measure,  Yakima  County, 
Washington. 


FonFUfrrNOii 
Mr.  Lynn  A.  Brews,  State 
Conservetioidst  Soil  Censervatim 
Service.  West  920  Riverside,  Room  300, 
Spokane,  Washington  98201-1000; 
telephone  500-456-3711. 

•UPftlMMTARV  IMFOMHATIOIt:  The 

environmental  assessment  of  this 
federally  assisted  action  mdicafies  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  hwpsffts  on 
the  environment.  As  a  result  of  these 
findings,  Lym  A.  Btttwn,  State 
Conservationist,  has  determined  thai  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project 

This  project  concerns  a  plan  to 
minimize  the  potential  rfangpif  uul 
damages  of  severe  erosion  induced  by 
flooding  by  improving  stability  of  an 
area  approxisMtely  one  mile  socth  of 
the  community  of  Yakksa.  Yakima 
County,  Washington.  The  are*  lo<be 
protected  by  the  proposed  psojeet  is 
approximately  six  acres  ia  sias.  The 
area  is  used  aa  the  north  entnsce  to  the 
Yakima  River  Gceenway  by  peeple  %vb» 
uae  the  greenway  and  riva^fer 
recieatian  activities. 

The  planned  werica  of  improvement 
wiU  retain  the  area  is  a  near-nstatal 
state.  The  area  will  be  pkmted  to 
nonirrigated  grasses,  native  wild  flnwsia 
and  forbs.  The  homesite  to  the  north  of 
the  site  will  be  screened  from  view  by  a 
single  row  windbreak  of  hybrid  poplar. 
Supplemental  irrigation  «vill  be  provided 
the  first  two  to  three  years  to  insuse 
establishment  of  the  windbreak  and 
seeded  areas. 

This  objective  agrees  with  the  USDA 
National  Program  fiar  Soil  and  Water 
Conservatioa,  Soil  and  Water  Resounds 
Conservation  Act  of  1977  (RCA)  and  the 
Yakima-Kittitas  Resource,  Conservatioa 
and  Development  Area  Plan. 

The  Notice  of  Fmding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  ^viconmental 
Protection  Agency  and  to  various 
Federal,  Slate,  and  local  agencies  and 
interested  parties.  A  limited  aimibar  of 
copies  of  the  PONSr  are  available  to  fill 
sin^  copy  requests  at  the  above 
address.  Basic  data  developed  dunng 
the  environmental  assessment  is  oafSe 
and  may  be  reviewed  by  contacting 
Lynn  A.  Brown. 
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No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  Uie  Fednal  Registar. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Donestic  Assistance  under  Na 
10.901 — Resource,  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergoveramental  consultation  with 
State  and  local  officials.) 
Date:  January  6, 1988. 

Lynn  A.  Brown. 

State  Conservationist 

[FR  Doc.  89-680  Filed  1,-11-80;  8:45  am] 

BHXSM  COOC  S41S-1S-II 


DEPARTMENT  OF  COMMEUCE 

Agwicy  Fonn  UiKtor  R«vtaw  by  Vm 
Offlcv  of  MsMiOOTMnt  wtd  DudQet 
<OMB) 

DOC  has  submitted  to  OMB  for 
dearanoe  the  following  proposal  for 
collection  of  information  under  die 
provisions  of  the  Paperwoik  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  National  Clearinghouse  Cor 
Single  Audit  Reports. 

Form  Number  SAC-1. 

Agency  Approral  Number.  0607-0510. 

Type  of  Request  RevisiOD. 

Burden:  300  hours. 

Number  of  Respondents:  3.00a 

Arg  Hours  Per  Response:  6  minutes. 

Afee</s  and  Uses:  Audit  reports  of  each 
State  and  local  government  receiving 
$100,000  in  Fedual  financial  assistance 
are  required  to  comply  with  the  Single 
Audit  Act  of  1984. 

Affected  Public  State  or  kical 
government 

Frequency:  AnnuaL 

Respondent's  Obligation: \oluntary. 

OMB  Desk  Officer  Francine  Picoult 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  {anuary  9, 1989. 
Edward  Mkhal*, 

Dfpartmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc  88-737  Filed  1-11-89:  8:45  am) 
SajJNO  COOC  a610.«7-M 


Intenurtionai  Trsd*  Administration 

[A-357-802] 

Postponement  of  Final  Antidumping 
Duty  Dstermination;  UgM-Walled 
Welded  Rectangular  Carbon  Steel 
Tubing  From  Argentina 

aocncy:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

action:  Notice. 


r.  This  notice  informs  the  public 
that  we  have  received  a  request  from 
respondent  Laminfer  SA.  to  postpone 
the  final  antidumping  duty 
determination  in  this  case  purauant  to 
section  735(a)(2)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Based  on 
this  request  we  are  pos^ning  our  final 
determination  as  to  whether  sales  of 
Ugfat-walled  welded  rectangular  carbcm 
steel  tubing  from  Argentina  have 
occurred  at  less  than  fair  value  tmtil  not 
later  than  March  31, 1909. 

EFFf  cnVE  DATE  January  12, 1969. 
PON  FUNTHEN  NVONMATION  COMTACR 
Alain  Letort  or  Richard  Capwell,  Office 
of  AgreemenU  Comptiance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  2023a 
telei^nme:  202/377-3818  (Letort)  or  202/ 
377-2312  (Capwell). 
SUPfLEM0fTARV  MPONMATION:  On 
Novnnber  21. 1988,  we  pubhshed  a 
notice  in  the  Federal  Register 
annoimcing  our  preliminary 
determination  that  light-walled  welded 
rectangular  carbon  steel  tubing  &om 
Argentina  was  being,  or  was  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  (53  FR  46888). 

On  January  5, 1989,  respondent 
Laminfer  S.A.  (Laminfer)  requested  a  60- 
day  postponement  of  the  deadline  for 
the  final  determination  in  this  case.  If 
exporters  who  accoimt  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise  under  investigation  request 
a  postponement  of  the  final 
determination  following  a  preliminary 
affirmative  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request 
Laminfer  accounts  for  virtually  all 
exports  of  the  subject  merchandise  from 
Argentina.  Accordingly,  we  are 
postponing  the  date  of  the  final 
determination  until  not  late  than  March 
31, 1989. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  735(d)  of  the  Act  This  notice  is 


published  pursuant  to  section  735(d)  of 

the  Act 

)anW.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

January  6, 1989. 

[FR  Doc.  89-731  Filed  1-11-88:  8:45  am) 

BILUNeCOOC  SSM-OS4( 


Subcomraittee  on  Export 
Administration  of  the  President's 
Export  Cound;  PartiaMy  Closod 
Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export  Administration 
will  be  held  February  15. 1989, 9:00  ajn. 
to  ZHM  pja^  U.S.  Department  of 
Commerce,  Herbert  Hoover  Building, 
Room  4830. 14th  and  Constitution 
Avenue  NW.,  Washington.  DC 

The  subcommittee  provides  advice  oo 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act  as 
amended,  that  deal  with  United  States 
policies  of  encouraging  trade  with  all 
countries  with  whidi  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 

Open  session:  9:00 — 11.45  a.m.  Briefing 
by  Commerce  officials  on  matters 
relating  to  export  control  Selected 
reports  by  Committee  chairpersotui. 

Executive  sessions:  1-.30 — 3:00  pjn. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  pertaining 
to  the  control  of  exports  for  national 
security,  foreign  i>olicy  or  short  supply 
reasons  under  the  Export 
Administration  Amendments  Act  of 
1979,  as  amended.  The  Assistant 
Secretary  for  Administration,  with  the 
concurrence  of  the  delegate  of  the 
General  Coimsel,  formally  determined 
on  October  27, 1987,  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  as  amended,  that  the  series  of 
meetings  or  portions  of  meetings  of  the 
Subcommittee,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
552b  (c)  (1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
pubhc.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  US.  Department  of 
Commerce,  Washington.  DC 

For  further  information,  contact 
Sharon  Gongwer,  (202)  377-3856. 
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bate:  January  4. 1969. 
Mkfaaal  B.  Zacharia. 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  S9-ne  Filed  1-11-89:  8:46  am] 

MUMa  COOf  «1*-0T-« 

pwaofwi  Uvwiic  ana  Auiiuipnenc 


Matlonel  Orertemw  of  Ociencei:  PubHc 


r.  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  a  public  meeting. 


r  The  Committee  on  Evaluation 
of  the  Safety  of  Fishery  ProducU  of  the 
Institute  of  Medicine's  Food  and 
Nutrition  Board  will  hold  a  public 
meeting  to  solicit  scientific  information 
and  comments  pertaining  to  health 
effects  of  marine  and  freshwater  Hshery 
products  (both  domestic  and  imported) 
available  to  the  consumer  due  to 
microbial  and  chemical  contamination. 
The  Conunittee  will  consider 
improvements  of  the  current  system  of 
seafood  surveillance  and  will  make 
recommendations  for  improving  quality 
control  measures.  Registration  for  the 
meeting  is  firee  and  no  preregistration  is 
required. 

OATO:  The  meeting  will  be  held  January 
31, 1988,  at  l(hOO  ajn.  Individuals  who 
wish  to  make  a  presentation  or  submit 
material  for  the  Committee's 
consideration  should  forward  written 
statements  by  January  18, 1989. 
AOONtSttS:  The  meeting  will  be  held  at 
the  National  Academy  of  Sciences 
Auditorium.  2101  Constitution  Avenue, 
NW..  Washington.  DC  204ia  Attendees 
are  asked  to  register  at  the  C  Street 
entrance  (park^  unavailable). 

Written  statements  should  be  sent  to 
Dr.  Farid  E.  Ahmed  at  the  above 
address. 


ITWN  contact: 
Dr.  Farid  E.  Ahmed  202-334-2673. 

Dated  January  6, 1989. 
Rkhard  H.  Scfaaate. 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc  80-707  Filed  1-11-89: 8:45  am) 


PecinC  Fiehery  MeneQefnent  Coundlj 
ruble  Meeting 

AOINCV:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Salmon  Technical  Team 
(STT),  will  convene  a  public  meeting  at 
the  Pacific  Council's  office  (address 


below),  on  January  30. 1989.  to  complete 
drafting  the  annual  report  to  the  Pacific 
Council  entitled  "Review  of  1987  Ocean 
Salmon  Fisheries."  A  public  comment 
period  is  scheduled  for  February  1, 1989. 
at  3  p.m.  The  public  meeting  will 
continue  through  the  remainder  of  the 
week. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council 
Metro  Center,  Suite  420.  2000  S.W.  First 
Avenue.  Portland  OR  97201:  telephone: 
(503)221-6352. 

Date:  January  8, 1969. 

Richard  H.  Schaafw, 

Director,  Off  ice  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  89-782  Filed  1-11-80;  8:45  am] 

■UJNOCOOt  MIS-Sl-M 


COMMITTEE  FOR  THE 
IMP1.EMENTATI0N  OF  TEXTILE 
AQREEMENT8 

Afnendment  to  Export  Vies 
Reouimiiente  forCectein  Cotton 
TextRe  Producte  Produced  or 
Manufactured  In  Indta 

January  0. 1980. 

AOINCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
export  visa  requirements. 

imcnvi  DATK  January  21. 1989. 


^TWN  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce. 
(202)  377-421Z 

SUeflBMNTANV  HIFOmtATION:  The 

existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  India  is  being  amended  to 
permit  entry  of  merchandise 
accompanied  by  visa  issued  for  newly 
merged  Categories  300/301. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State,  (202)  647-1998. 

A  descriptfoo  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7. 1988).  Also  see  44  FR  68504. 
published  on  November  29, 1979. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Audiorily:  Executive  Order  11651  of  March 
3, 1972,  as  amended  section  204  of  tlie 
Agricultural  Act  of  1966.  as  amended  (7 
U.S.C  1854). 

lamas  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committaa  for  tha  ImpletMiitatkm  of  Textile 
AgrMmeots 

January  0, 1969. 
Commissioner  of  Customs, 
Department  of  tlie  Treasury, 
Washingtoa  D.C  20229 

Dear  Mr.  Commissioner  Effective  on 
January  21, 1969  you  are  directed  to  permit 
entry  into  the  Customs  territory  of  the  United 
States  (i.e..  the  SO  States,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  of  merchandise  in  Categories  300  and 
301  exported  on  and  after  January  21. 1989  for 
which  the  Government  of  India  has  issued 
visas  either  as  merged  categories  or  the 
correct  category  corresponding  to  ttie  actual 
shipmenL  Therefore,  for  example.  Categories 
300  and  301  may  t>e  visaed  as  Categories  300/ 
301.  or  if  the  sliipment  consist  solely  of 
Category  300  merchandise,  the  shipment  may 
be  visaed  as  Category  30a  but  not  Category 
301. 

Goods  exported  prior  to  January  21, 1969 
and  visaed  as  Categories  300/301  shall  t>e 
denied  entry. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
US.C  553(a)(1). 
Sincerely, 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  80-715  Filed  1-11-89:  8:45  am) 

■UJNQCOOC  MtO-OIMI 


COMMITTEE  FOR  PURCHASE  FROM 
"mE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Uet  1989;  Propoeed 
Additions 

AOINCY:  Conunittee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

tUMMARY:  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1989  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped 

COMMENTS  ISUST  BE  RCCEIVEO  ON  OR 
before:  January  27, 1989. 
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;  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-350a 
FOR  FURTMCR  INFORMATION  CONTACT 
Beverly  Milkman,  (703)  557-1145. 
SUFM.EMENTARV  INFORMATION:  This 
notice  is  pubUshed  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2A  It  represents 
a  modification  to  a  notice  that  appeared 
in  this  publication  on  November  28. 
1988,  on  page  4785a  That  notice 
included  information  on  the  proposed 
addition  to  Procurement  Ust  1989, 
November  15, 1988  (53  FR  46018).  of 
three  inking  pads:  7510-00-224-7678; 
7510-00-628-1741;  7510-00-528-1742. 

After  considering  venous  factors 
associated  with  the  proposed  additions, 
it  was  determined  that  it  would  be  more 
appropriate  at  this  time  to  consider  the 
addition  of  only  two  of  the  three  inking 
pads  proposed  previously.  The  purpose 
of  this  notice  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of 
adding  only  two  of  the  three  inking 
pads:  Inking  Pad  7510-00-224-7678; 
7510-00-528-1741. 

If  the  Coounittee  approves  the 
proposed  additions.  aU  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  two  inking  pads  listed  above 
from  workshops  for  the  blind  and  other 
severely  handicapped. 

Because  the  possible  addition  of  these 
two  inking  pads  (as  well  as  a  third  pad 
no  longer  under  consideration)  was 
announced  previously,  interested  parties 
have  already  bad  a  30^y  period  in 
which  to  submit  comments  on  the 
possible  imfwct  of  the  proposed  actions. 
In  fact  conunents  have  already  been 
received  from  the  current  contractor  for 
both  pads  and  a  past  contractor  for  one 
of  the  pads.  Because  of  the  prior 
opportunity  to  comment  and  the  nature 
of  the  modification  annotmced  widi  tiiis 
notice,  the  time  period  provided  for 
additional  comment  on  this  matter  is 
limited  to  15  days. 
Beverly  L.  Nfilkman. 
Executive  Directors. 
(FR  Doc  80-720  Filed  1-11-69;  8:45  am) 

MUJNa  COOC  M2«-SM( 


ACTION:  Provisional  acceptance  of  a 
Settlement  Agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  poUcy  of  the 
Commission  to  publish  settiements 
which  it  provisionally  accepts  under  the 
Constuner  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118,20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Club  Car. 
Inc.,  a  corporation. 

DATE:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  %vith 
the  Office  of  the  Secretary  by  January 
27.1989. 

ADDRESS:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commissioa  Washington.  DC  20207. 
FOR  FURTHER  NIFORMATION  CONTACT 
WiUiam  ).  Moore,  jr..  Directorate  for 
Compliance  and  Administrative 
Litigation.  Consumer  Product  Safety 
Commissioa,  Washington,  DC  20207; 
tdepbooe  (301)  482-6628. 
SUFPLEMBVTARY  I 


CONSUMER  PRODtXTT  SAFETY 
COMMISSION 

(CPSC  Docket  89-C0004] 

Club  Car,  Inc^  e  Corporstion; 
Pro¥Wonel  AccetHence  of  e 
Setttement  Agreement  and  Order 

AOENCV:  Consumer  Product  Safety 
Commission. 


Date:  January  4. 1969. 
Sheklan  D.  Butts, 

Deputy  Secretary. 

SettleBsst  Agrsement 


and  Order 


In  the  matter  of  Club  Car.  Inc,  a 
corporation. 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  Club  Car, 
Inc.  a  corporation  (hereiiMifter,  "Club 
Car"),  and  the  staff  of  the  Consumer 
Product  Safety  Commissioa  (hereinafter, 
"staff"),  is  a  compromise  resolution  of 
the  matter  described  herein,  without  a 
hearing  or  determination  of  issues  of 
law  and  fact 

2.  The  provisions  of  this  Agreement 
and  Order  shall  apply  to  Club  Car  aiui 
to  each  of  its  successors  and  assigns. 

/.  The  Parties 

3.  Club  Car  is  a  corporation  organized 
and  existing  tmder  the  laws  of  the  State 
of  Georgia,  with  its  principal  corporate 
offices  located  at  4152  Washington 
Road.  Augusta,  Georgia. 

4.  Club  Car  has  manufactured  certain 
electric  golf  cars  identified  further  in 
paragra^  7  below  (hereinafter,  golf 
cars),  (a)  for  sale  to  consumers  for  use  in 
or  around  a  permanent  or  temporary 
household  or  residence,  in  recreation  or 
otherwise  or  (b)  for  the  personal  use, 
consumption  or  enjoyment  of  a 
consumer  in  or  around  a  permanent  or 
temporary  household  or  residence,  in 
recreation  or  otherwise.  Club  Car 


indicates  that  it  sells  golf  cars  primarily 
to  golf  courses  to  transport  golfers 
around  the  golf  course,  with  only  a  small 
secondary  market  to  consumers  for  their 
personal  use.  "Hiese  golf  cars  are 
"consumer  products"  within  the 
meaning  of  section  3(a)(1)  of  the 
Consimner  Product  Safety  Act 
(hereinafter.  "CPSA"),  15  U.S.C. 
2052(a)(1). 

5.  Club  Car  manufactured  and  sold  the 
golf  cars  directly  and  through  authorized 
dealers  throughout  the  United  States. 
Club  Car.  therefore,  is  a  "manufacturer" 
of  a  "consumer  product"  which  is 
"distributed  in  commerce,"  as  those 
terms  are  defined  in  sections  3(a)  (1),  (4) 
and  (11)  of  the  CPSC,  15  U.S.C  2052(a) 
(1),  (4)  and  (11). 

6.  The  "staff'  is  the  staff  of  the 
Consumer  Product  Safety  Commision. 
an  independent  regulatory  Commission 
of  the  United  States  of  America 
(hereinafter  "X^mmission")  created 
pursuant  to  section  4  of  the  Consumer 
Product  Safety  Act  (CPSA),  as  amended 
15  U.S.C.  2053. 

H.  The  Product 

7.  Club  Car  manufactured  and 
distributed  approximately  100.000 
electric  golf  cars  from  March  1978 
through  October  1985.  The  Chib  Car 
electric  golf  cars  are  powered  by  six  6- 
volt  batteries  wired  in  series.  These 
batteries,  and  the  accompanying 
electrical  wiring,  are  located  directly 
below  the  seat  of  the  car.  The  seat  may 
be  lifted  to  service  the  batteries  and  the 
electric  wiring.  A  battery  charger 
normally  accompanies  each  car  sold 
The  battery  charger  is  connected  to  the 
car  by  means  of  a  male  plug  inserted 
into  a  female  receptacle  located  on  the 
body  of  the  car.  below  the  seat 

Ul.  Staff  Allegations  of  a  Defect  in  the 
Golf  Oar  Charging  System  and  of  the 
Failure  by  Club  Car  to  Comply  with  the 
Reporting  Requirements  of  Section  15 
fbj  of  the  CPSA 

a  The  golf  car  electric  charging 
system  in  place  in  certain  of  the  cars 
manufactured  between  1978  and  1985 
contain  design  defects.  In  some 
circumstances,  the  male  prongs  of  the 
charger  plug  may  make  poor  contact 
with  the  golf  car  receptacle,  bi  some 
cases  the  wires  within  the  charger  plug 
break  at  the  point  of  connection  with  the 
male  prongs.  The  result  of  the  presence 
of  these  defects  can  be  overheating 
during  the  battery  charging  process  at 
the  plug/receptacle  connection.  The 
overheating  condition  can  resuh  in  a  fire 
during  charging  in  certain 
circumstances. 
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9.  During  the  period  1979  through 
October  1965  Club  Car  received  many 
complaints  from  its  customers 
describing  the  unsatisfactory 
performance  of  the  direct  current  (DC) 
electrical  recharging  plug  and  the  DC 
receptacle.  In  some  of  those  complaints, 
the  customers  alleged  malfunctioning  at 
the  plug/ receptacle  connection  which 
could  result  in  overheating  at  that 
connection.  Large  numbers  of  plugs  and 
receptacles  were  returned  by  Club  Car 
customers  for  warranty  replacements. 

10.  During  the  period  1981  through 
October  1965.  a  number  of  Bres  were 
reported  to  and  investigated  by  Club 
Car.  Club  Car  alleges  that  the  hre»  often 
destroyed  the  evideace  so  that  the  fire's 
cause  or  ignition  source  could  not  be 
conclusively  determined.  However, 
many  of  these  fires  appeared  to  have 
occured  during  recharging  of  the  Club 
Car  electric  golf  car  and  may  have 
involved  overheating  at  the  plug/ 
receptacle  connection.  Some  Bres 
involved  extensive  property  damage  due 
to  fire  and.  in  some  cases,  the  entire 
fleet  of  golf  cars  was  destroyed. 

11.  In  a  Club  Car  Service  Bulletin 
dated  December  17. 1985,  Club  Car 
"users"  were  advised  that  certain 
battery  charger  cord  sets  and  plugs  may 
be  defective  and  that  newly  designed 
cord  sets,  plugs  and  receptacles  were 
available  at  no  charge. 

IZ  In  a  Club  Car  Service  Bulletin 
dated  April  22, 1966.  "owners  and 
operators"  of  Gub  Car  electric  golf  carts 
were  informed  of  the  free  cord  set.  plug 
and  receptacle  replacement  program. 
Failure  to  heed  the  warning  in  the 
Bulletin  could  result  in  "personal  injury 
or  property  damage." 

13.  Club  Car  had  received  sufficient 
information  no  later  than  December 
1985,  to  reasonably  support  the 
conclusion  that  at  least  certain  Club  Car 
electric  golf  cars  contained  defects 
which  could  create  a  substantial  product 
hazard.  The  company  never  reported 
such  information  to  the  Commission  as 
required  by  section  15(b)  of  the  CPSA. 
15  U.S.C  2064(b). 

IV.  Allegations  of  Club  Car 

14.  Club  Car  denies  the  staff 
allegations  with  respect  to  its  electric 
golf  cars  and  charging  equipment  It 
further  and  speciflcaUy  denies  that  its 
electric  golf  cars  or  charging  equipment 
contain  a  defect  which  creates  or  which 
could  create  a  substantial  product 
hazard  within  the  meaning  of  section 
15(b)  of  the  CPSA,  15  U.S.C.  2064(a).  and 
further  specifically  denies  any 
obligation  to  report  information  to  the 
Commission  under  section  15(a)  of  the 
CPSA.  15  U.S.C  2064(b),  %vith  respect  to 
these  electric  golf  cars. 

V.  Agreement  of  the  Parties 

15.  Club  Car  and  the  staff  agree  that 
the  Commission  has  jiuisdiction  in  this 


matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

16.  Club  Car  ap^es  to  pay  the 
Commission  a  civil  penalty  in  the 
amount  of  $225,000.00  within  30  days  of 
Hnal  acceptance  of  this  Settlement 
Agreement  by  the  Commission  and 
service  of  the  Commission's  Order  on 
Club  Car.  This  payment  is  made  in 
settlement  of  allegations  by  the  staff 
that  Gub  Car  violated  the  reporting 
requirements  of  section  15(b)  of  the 
CPSA.  15  U.S.C.  2064(b),  with  regard  to 
electric  golf  cars  manufactured  by  Club 
Car  between  1978  and  1985. 

17.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  has 
issued. 

18.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission.  Club  Car  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  (1)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  Commission's  claim  for  a 
civil  penalty,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  action  «vith  regard 
to  its  claim  for  a  civil  penalty,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA.  15  U.S.C  2064(b).  has 
occured.  and  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law 
with  regard  to  the  Commission's  claim 
for  a  civil  penalty. 

19.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Fedaral  Registsr  in  accordance 
with  the  produre  set  forth  in  15  CFR 

9  1118.20(e).  If  the  Commission  does  not 
receive  any  written  objections  writhin  15 
days,  the  Setdement  Agreement  and 
Order  will  be  deemed  Bnally  accepted 
on  the  16th  day  after  the  date  if  is 
published  in  the  Federal  Register,  in 
accordance  with  16  CFR  1118.29(f). 

20.  This  Settlement  is  binding  upon 
the  Commission  and  Club  Car  and.  with 
the  exception  of  Club  Car's  successors 
and  assigns,  does  not  bind  or  limit 
others  not  party  to  this  Settlement 
Agreement. 

21.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA.  15  U.S.  2051  et  seq.,  and  that  a 
violation  of  the  Oder  will  subject  Club 
Car  to  appropriate  legal  action. 

22.  No  agreement  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

Club  Car.  Inc. 
Andrew  S.  Knilwich. 
Counsel  to  Club  Car.  Inc. 


Consented  to  on  behalf  of  the  CPSC  staff 
by: 

Dated:  January  3. 1960. 

WiUiam ).  Moote.  jr.. 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Directorate  for  Compliance  and 
Administrative  Litigation. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 

Ordered,  that  Club  Car,  Inc.  shall  pay, 
within  30  days  of  final  acceptance  of 
this  Settlement  Agreement  and  service 
of  this  Order,  a  civil  penalty  in  the  sum 
of  $225,000.00  to  the  Consumer  Product 
Safety  Commission. 

Provisionally  accepted  on  the  3rd  day 
of  January.  1969. 

By  Order  of  the  Conunission. 

Sayde  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

|FR  Doc.  80-062  Filed  1-11-8S:  8:45  am) 
■lUJNo  cooc  ncs-ei-M 


DEPARTIIENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advleory  Board; 
Meeting 

January  5. 1968. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Aerospace 
Applications  of  Superconductors  will 
meet  on  Feb.  7,  80  from  &-00  a.m.  to  5:00 
p.m.  at  the  Pentagon,  DC  2033a 

The  purpose  of  this  meeting  is  to  draft 
a  report  on  their  findings.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5,  United  SUtes  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)697-4648. 
Patsy  I.  Coonw. 

Air  Force  Federal  Register  Liaison  Officer. 
[FK  Doc  80-683  Filed  1-11-60:  8:45  am] 

MUMO  COOe  M1S-01-M 


Department  of  the  Army 

U.S.  Military  Academy,  Chief  of  Staffa 
Special  Commisaion  on  Honor  Code 
and  Honor  Syatem;  Partially  Cloeed 
Meeting 

Subject-  Partially  Closed  Meeting  to 
Review  the  Honor  Code  and  Honor 
System  at  the  U.S.  Military  Academy. 

Name  of  Panel:  Chief  of  Staffs 
Special  Commission  to  Review  the 
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Honor  Code  and  Honor  System  at  the 
U.S.  Military  Academy. 

Date:  24  January  1980. 

Place:  U.S.  Court  of  Military  Appeals. 
5th  and  E  StreeU.  NW.,  Washington. 
DC 

Summary  of  Agenda: 


Oaie/T»ne 

Open- 

CiOMdio 

PubKc 

Discussion  Items 

24J«t/0900- 
1200. 

1 

Closed 

Panel  reports  wntti 
preliminary 

Individual  cadet 

24JWI/1330- 
1500. 

24J«\/1500- 
1630. 

Open. 

Ctosed 

cases. 
Presentation  to  lt>e 

Commission  Irom 

Irrterested  parties. 
Dncussion  o4  draft 

report 

1.  TTie  puMc  may  attend  the  meeting  marlted 
••Open". 

2.  Tlie  morning  meeting  is  "Oosed"  to  the  public 
due  to  privacy  act  restrxrtiom.  Specific  horxx  cases 
we  t>e  reviewed  by  tfie  panel.  The  afterrKxxi  meet- 
ing is  "Ctoeed"  to  the  puMc  to  preclude  premature 
dNdoeureof  Commisaion  findrigs  and  recommenda- 
tions to  the  Chief  of  Staff,  Army. 

3.  The  tMSis  for  the  ctoeed  portions  of  the  meeting 
is  paragr^)h  6  artd  9(b)  of  section  5&2b<c),  Tide  5. 
U.S.  Code. 

Point  of  Contact  Executive  Secretary, 
LTC  James  O.  Younts  m,  695-1983. 
Kenneth  L.  Denton. 

Department  of  the  Army.  Alternate  Liaison 
Officer  With  the  Federal  Register. 

[FR  Doc  80-873  Filed  1-10-80;  4:35  pmj 
aiujNa  cooc  S7io-os-«i 

Miatary  Traffic  Management 
Command,  Military  Peraonal  Property 
Sympoaium;  Open  Meeting 

Announcement  is  made  of  meeting  of 
the  Military  Personal  Property 
Symposium,  This  meeting  will  be  held 
on  26  January  1989  at  the  Sheraton 
Crystal  City  Hotel,  Arlington.  Virginia, 
and  will  convene  at  0830  hours  and 
adjourn  at  approximately  1500  hours. 

Proposed  Agenda:  The  purpose  of  this 
symposium  is  to  provide  a  public  forum 
for  the  discussion  of  matters  of  mutual 
interest  concerning  the  Department  of 
Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATFN:  MT- 
PPM.  at  telephone  number  756-1600, 
between  0800-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  12  January  1989. 

Dated:  December  21. 198& 
foseph  R  Marotto, 

Colonel,  OS,  Director  of  Personal  Property. 
[FR  Doc  89-688  Filed  1-10-80:  4:36  pm) 

MJJNQ  cooc  3710-OS-M 


Corpe  of  Engineera,  Department  of 
ttie  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  f  or  a  Propoeed  Debria 
Clearance  Project  in  the  Snake  and 
Groa  Ventre  Rivera,  Jacfcaon  Hole, 
Teton  County,  WY 

AOeNCV:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTKM:  Notice  of  intent  to  prepare  a 
DQS. 


:  The  Walla  Walla  District 
Corps  of  Engineers  proposes  to  conduct 
a  debris  clearance  project  in  the  Snake 
and  Gros  Ventre  Rivers  in  Jackson  Hole, 
Wyoming.  This  action  is  necessary  to 
protect  levees  which  have  been 
constructed  along  the  rivers.  Removal  of 
the  debris  will  restore  chaimel  carrying 
capacity  and  reduce  deflection  of  water 
into  the  levees. 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  concerning  the  project  and 
DEIS  should  be  addressed  to  Chief. 
Environmental  Resources  Branch,  Corps 
of  Engineers,  Walla  Walla  District 
Walla  Walla,  Washington  99362-9265. 
Comments  or  questions  can  be 
telephoned  to  Ms.  Sandra  Shelin  at  (509) 
522-6626. 

SUPPLEMENTARY  INFORMATION: 

1.  This  project  is  located  along  the 
Snake  and  Gros  Ventre  Rivers  in 
Jackson  Hole,  Teton  Coimty.  Wyoming. 
Land  use  in  this  area  has  been  changing 
from  primarily  livestock  grazing  to 
recreational  and  residential 
development  The  rivers  in  the  area  are 
highly  braided  and  tend  to  spread  out 
during  high  flows,  causing  flooding.  To 
prevent  flood  damage,  the  Corps  of 
Engineers  and  state  and  local  entities 
built  a  series  of  levees  along  the  Snake 
from  River  Mile  961.5  (on  the  opposite 
side  of  the  river  from  Grand  Teton 
National  Park]  to  River  Mile  944  and 
along  the  Gros  Ventre  from  the  mouth 
upstream  to  the  Grand  Teton  National 
Park  boundary.  High  flows  in  the  Snake 
and  Gros  Ventre  Rivers  in  the  spring  of 
1986  deposited  large  quantities  of  woody 
debris  in  the  river  channels.  Most  of  the 
debris  consists  of  large  dead 
Cottonwood  trees  that  settled  on  gravel 
bars  after  high  flows  receded.  The  large 
quantity  of  debris  has  reduced  the 
channel  carrying  capacity,  thereby 
increasing  the  potential  for  damage  to 
the  levees  and  subsequent  flooding  of 
areas  protected  by  the  levees.  Gravel, 
sand,  silt  and  more  trees  and  woody 
debris  collect  around  the  deposited 
debris,  enhancing  the  formation  of  new 
gravel  bars  and  islands.  The  debris  and 


gravel  bars  redirect  river  flow  patterns 
and  often  cause  the  river  to  flow  directly 
into  the  levees,  causing  additional 
damage  to  the  levee  system  at  relatively 
low  flows.  This  type  of  damage  occurred 
during  the  spring  of  1988  when  flows 
were  at  a  two-year  level.  In  a  letter 
dated  July  31, 1986,  the  Teton  County 
Conunissioners  asked  the  Corps  to 
perform  a  clearing  and  snagging 
operation  to  alleviate  the  flood  damage 
potential  to  the  levees.  The  project  went 
through  several  modifications  until 
September  1988  when  it  was  designated 
as  an  emergency  action  under  Pub.  L 
84-«9,  Flood  Control  and  Coastal 
Emergencies.  Because  of  the  immediate 
need  to  complete  the  project  before 
winter  weather  shut  work  down  and 
spring  nmoff  produced  flooding,  the 
Corps  performed  abbreviated 
environmental  coordination  over  the 
telephone  with  Federal  and  state 
agencies  and  the  county.  Based  on  the 
information  obtained  through  the 
telephone  conversations,  the  Corps 
prepared  a  Finding  of  No  Significant 
Impact  (FONSI)  and  distributed  it  to  the 
public  and  agencies.  There  were  strong 
objections  to  the  FONSI  and  the  project 
primarily  fitim  the  local  chapter  of  Trout 
Unlimited  and  from  the  Cheyenne  office 
of  Wyoming  Department  of  Game  and 
Fish,  because  of  possible  significant 
adverse  impacts  to  cutthroat  trout  and 
nesting  Canada  geese.  The  coimty.  in  a 
letter  to  the  Corps,  withdrew  its  support 
for  the  project  until  additional 
environmental  studies  were  performed. 
The  Corps  subsequently  decided  that  an 
environmental  impact  statement  was 
needed  before  the  project  could  be 
accomplished. 

Z.  Alternatives  to  be  investigated 
include: 

A — No  action 

B — Alternative  removal  methods: 

1.  Skidders  and  dozers  (preferred) 

2.  Helicopter  removal 

3.  Highlead  removal 
C — ^Alternative  disposal  methods: 

1.  Bum  debris  (preferred) 

2.  Bury  debris 

3.  Chip  debris 
D — Quantities  to  be  removed: 

1.  Remove  all  debris  fit>m  levees  and 
within  channel. 

2.  Remove  all  debris  from  levees  and 
within  channel  above  annual  flow  level 
(preferred). 

3.  Same  as  2),  except  leave  additional 
debris  in  channel  at  200-foot  intervals 
and  within  20  feet  of  annual  flow 
channel. 

4.  Significant  issues  to  be  addressed 
in  the  DEIS  include  effects  of  the 
alternatives  on  fisheries,  wildlife. 
endangered  species,  socioeconomics. 
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and  cultural  resource*.  The  project  will 
be  reviewed  under  all  applicable 
Federal  state,  and  local  statutes. 

5.  Affected  Federal  state,  and  local 
agencies,  affected  Indian  tribes,  and 
other  interested  organizations  and 
parties  are  invited  to  participate  in 
scoping  for  the  DEIS.  A  formal  scoping 
meeting  is  planned  for  mid-January  1980. 
The  actual  date  and  meeting  place  have 
not  yet  been  determined. 

d.  The  DEIS  should  be  available  on  or 
about  March  31. 1989. 

D«led:  December  19. 1988. 
laoiM  A.  Walter. 
LTC,  CE,  Conunanding. 
[PR  Doc  80-885  Filed  1-11-80: 8:45  am) 


AdvlBory  Committee;       wmmawv; 


Department  of  ttie  Navy 

Ctiief  of  Naval  Operatione  Executive 
Panel  Advleory  Committee;  Ctoeed 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Radio-Electric  Battle  Management  Task 
Force  will  meet  February  6-7, 1989  from 
9  a jn.  to  5  p.m.  each  day.  at  4401  Ford 
Avenue.  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public 

The  purpose  of  this  meeting  is  to 
disciiss  the  development  of  a  Battle 
Management  System  that  can  survive 
the  Soviet  challenge,  and  provide  the 
minimal  information  advantage 
necessary  to  prevail  in  extended  combat 
environments.  These  matters  constitute 
classified  information  that  is  speci^cally 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interst  of  national  defense 
and  is.  in  fact  properiy  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5. 
United  SUtes  Code. 

For  further  information  concerning 
this  meeting,  contact  Fa  ye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601.  Alexandria,  Virginia  22302- 
0288.  Phone  (703)  756-1205. 

Date:  {aonary  S,  1900. 
SuidnM.ICay, 

Alternate  Federal  Register  Liaiaon  Officer. 
(PR  Doc  ae-ei4  Filed  1-11-80: 8:45  am) 


Naval 

Cloeed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Countermine 
Capabilities  for  Amphibious  Operations 
will  meet  on  January  31^ebruary  1, 
1969.  The  meeting  will  be  held  at  the 
Center  for  Naval  Analyses,  4401  Ford 
Avenue,  Alexandria.  Virginia.  The 
meeting  will  commence  at  8:30  a.m.  and 
terminate  at  5KX)  pjn.  on  January  31;  and 
commence  at  8:30  a.m.  and  terminate  at 
4:30  p.m.  on  February  1, 1989.  All 
sessions  of  the  meeting  will  be  closed  to 
thepublic. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
related  to  an  assessment  of  the  mine/ 
countermine  threat  and  current 
capabilities  and  limitations,  and  an 
evaluation  of  the  technological 
approaches  to  detection,  neutralization, 
marking  and  reporting  problems.  The 
agenda  will  include  discussions  on 
amphibious  concepts,  operations  and 
doctrine,  an  assessment  of  the  threat, 
applicable  technologies  and  systems, 
and  investment  strategy.  These  briefings 
and  discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order.  The  classified  and  non- 
classified matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  dosed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  S52b(c)(l)  of  title  5. 
United  SUtes  Code. 

For  further  information  concerning 
this  meeting  contact  Commander  LW. 
Snyder,  U.S.  Navy.  Office  of  Naval 
Research.  800  North  Quincy  Street 
Arlington.  VA  22217-500a  Telephone 
Number  (202)  e96-«87a 

Date:  January  5, 1900. 
SuMira  M.  ICay, 

Alternate  Federal  Register  Liaison  Officer. 
[PR  Doc  8e-«15  Filed  1-11-80: 8:45  am] 


DEPARTMENT  OF  EDUCATION 

National  Aaaeeoment  Qovemlna 
Boerd;  Meeting 

AOINCV:  National  Assessment 
Governing  Board,  Education. 
action:  Notice  of  partially  closed 
meeting. 


This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

dates:  January  27  and  28, 1989. 
AOORCSS:  The  Palm  Hotel,  630 
Clearwater  Park  Road.  West  Palm 
Beach,  Florida  33401. 

IKM  FURTHCR  INFORMATION  CONTACT: 

Eunice  E.  Henderson,  Designated 
Federal  Official,  Office  of  Assistant 
Secretary  for  Educational  Research,  and 
Improvement,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue. 
NW.,  Room  e02a  Washington,  DC 
20208.  Telephone:  (202)  357-6050. 
SUPPI.EMENTARY  INFOflMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
Elementary  and  Secondary  School 
Improvement  Amendments  of  21968 
(Pub.  L  100-297);  20  U.S.C  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  National  Assessment  Governing 
Board  will  meet  in  West  Palm  Beach, 
Florida  on  January  27  and  28, 1989.  The 
Board  will  meet  from  6:30  a.m.  imtil  the 
completion  of  business  on  January  27, 
1989  and  from  8:30  a jn.  to  3:30  p.m.  on 
January  28. 1989.  The  proposed  agenda 
includes  Board  consideration  and  action 
on  reports  of  subcommittees  working  on 
organizational  and  staffing  issues  and 
agenda  setting  matters. 

On  January  27,  a  portion  of  the 
meeting  will  be  closed  to  the  public. 
From  2:00  p.m.  to  5KX)  p.m.  on  January 
27. 1989  the  meeting  tvill  be  closed  to  the 
public  for  discussion  of  NAEP  policy 
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issues  on  which  the  Board's  advice  or 
discisions  are  needed  in  early  1989.  The 
premature  disclosure  of  these  policy 
issues  would  significantly  finstrate 
implementation  of  a  proposed  agency 
action.  This  portion  of  the  meeting  on 
January  27. 1989  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  Appendix  2)  and  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409;  5  U.S.C.  552b(c)(9)(B).  If  the 
proposed  action,  pertinent  to  matters 
being  considered  by  the  Board,  is  taken 
on  or  before  January  27, 1989,  this 
portion  of  the  meeting  of  the  National 
Assessment  Governing  Board  will  be 
open  to  the  public. 

On  January  26,  a  portion  of  the 
meeting  will  be  closed  to  the  public. 
From  lOKX)  a  jn.  to  2.-00  p.m.  on  January 
28. 1989  the  Board  will  review  and 
consider  applications  for  the  position  of 
Staff  Director  submitted  in  response  to 
announcements  in  the  press.  Discussion 
will  concern  the  qualifications  of 
specific  individuals  for  the  position  of 
Staff  Director.  Discussion  will  touch 
upon  matters  that  would  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session 
and  it  will  relate  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency.  This  portion  of  the  meeting  will 
be  closed  under  the  authority  of  section 
10(d)  of  the  Federal  Advisory  Conunittee 
Act  (Pub.  L  92-463;  5  U.S.C.  Appendix  2) 
and  under  exemptions  (2)  and  (6)  of 
section  552b(c)  of  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409;  5  U.S.C 
552b(c)  (2)  and  (6)). 

A  suounary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting.  Records  are  kept  of  all  Board 
proceedings,  and  until  a  permanent 
office  site  for  the  Board  has  been 
established,  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  Office  of  Educational 
Research  and  Improvement  556  New 
Jersey  Avenue  NW.,  Room  600, 
Washington,  DC,  from  8:30  a.m.  to  5«) 
p.m..  Monday  through  Friday. 

Dated:  January  9, 1989. 
Patiida  Hioea, 

Assistant  Secretary  for  Educational  Research 

and  Improvement 

[PR  Doc  89-897  PUed  1-11-89;  8:45  am] 
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National  Assessment  Governing 
Board;  Meeting 

aoency:  National  Assessment 
Governing  Board,  Education. 
action:  Notice  of  closed  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  a  subcommittee 
of  the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act 
DATE  January  26, 1989. 
address:  The  Pahn  Hotel,  630 
Clearwater  Park  Road,  West  Palm 
Beach.  Florida  33401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eunice  E.  Henderson.  Designated 
Federal  Official.  Office  of  Assistant 
Secretary  for  Educational  Research,  and 
Improvement  U.S.  Department  of 
Education,  555  New  Jersey  Avenue. 
NW..  Room  602a  Washington,  DC 
20208,  Telephone:  (202)  357-6050. 
SUFFLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  m-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L  100-297);  20  USC  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

A  subcommittee  of  the  National 
Assessment  Governing  Board  will  meet 
in  West  Palm  Beach  on  January  26, 1989 
bom  2:00  p.m.  to  5:00  p.m.  The  proposed 
agenda  includes  the  identification  of 
National  Assessment  of  Educational 
Progress  (NAEP)  policy  issues  that  the 
full  Board  must  consider  and  on  which 
the  Board's  advice  or  decisions  are 
needed  in  early  1989.  The  premature 
disclosure  of  these  policy  issues  would 
significantly  fiustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  exemption  (9)(B]  of 


section  552b(c)  of  Title  5  U.S.C.  The 
meeting  of  the  subcommittee  will  be 
closed  to  the  pubhc  under  the  authorify 
of  section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-163;  5  U.S.C 
Appendix  2]  and  the  Sunshine  Act  (Pub. 
L  94-409;  5  U.S.C.  522b(c)  (9)(B). 
However,  if  proposed  agency  action, 
pertinent  to  matters  being  considered  by 
the  Board,  occurs  on  or  before  January 
26, 1989,  the  meeting  of  this 
subcommittee  will  be  open  to  the  public. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  Title  5  U.S.C  552b  will 
be  available  to  the  public  within 
foiuleen  days  of  the  meeting.  Until  a 
permanent  office  site  for  the  Board  has 
been  established,  this  simimary  is 
available  for  public  inspection  at  the 
U.S.  Department  of  Education.  Office  of 
Educational  Research  and  Improvement 
555  New  Jersey  Avenue,  NW.,  Room  600. 
Washington,  DC  from  8:30  a.m.  to  5<X) 
pjn.,  Monday  through  Friday. 

Dated  January  9, 1989. 
Patrida  Hines. 

Acting  Assistant  Secretary  for  Educational 

Research  and  Improvement 

[PR  Doc.  89-698  Filed  1-11-89;  8:45  am) 
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National  Assessment  Governing 
Board;  Meeting 

aoency:  National  Assessment 
Governing  Board.  Education. 
ACTION:  Notice  of  closed  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  a  subcommittee 
of  the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act 

date:  January  26. 1989. 

ADDRESS:  The  Palm  Hotel,  630 
Clearwater  Park  Road,  West  Palm 
Beach.  Florida  33401. 

FOR  FURTMER  MFORMATION  CONTACT: 

Eunice  E.  Henderson,  Designated 
Federal  Official,  Office  of  Assistant 
Secretary  for  Education  Research  and 
Improvement  U.S.  Department  of 
Education.  555  New  Jersey  Avenue  NW.. 
Room  602C,  Washington,  DC  20208, 
Telephone:  (202)  357-6050. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  imder  section  406(1)  of  the 
General  Education  Provisions  Act 
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(GEPA)  aa  amended  by  aection  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act).  Title  UI-C  of  the 
Augustus  F.  Hawkins— Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
21988  (Pub.  L  100-297);  20  U,S.C  1221e- 
1). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis,  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

A  subcommittee  of  the  National 
Assessment  Governing  Board  will  meet 
in  West  Palm  Beach.  Florida  on  January 
26. 1989  from  6:00  p.m.  to  9:00  p.m.  The 
proposed  agenda  includes  the  review 
and  consideration  of  applications  for  the 
position  of  Staff  Director  submitted  in 
response  to  announcements  in  the  press. 
Discussion  will  concern  the 
qualifications  of  specific  individuals  for 
the  position  of  Staff  Director.  Discussion 
will  touch  up  on  makers  that  would 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session  and  it  wiU 
relate  solely  to  the  internal  personnel 
rules  and  practices  of  an  agency.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  section  552b(c]  of  Title  5 
U.S.C.  The  meeting  of  the  subcommittee 
will  be  closed  to  the  public  under  the 
authority  of  section  10(d]  of  the  Federal 
Advisory  Conunittee  Act  (Pub.  L  92-163: 
5  U.S.C.  Appendix  2]  and  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409;  5  U.S.C  552b(c)(2)  and  (6)).  A 
summary  of  the  activities  at  the  closed 
session  and  related  matters  which  are 
informative  to  the  public  consistent  with 
Title  5  U.S.C  552b  will  be  available  to 
the  public  within  fourteen  days  of  this 
meeting. 

Records  are  kept  of  all  Board 
proceedings,  and  until  a  permanent 
office  site  for  the  Board  has  been 
established  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  OfHce  of  Educational 
Research  and  Improvement,  555  New 
fersey  Avenue  NW.,  Room  80a 
Washington.  DC  from  8:30  a  jn.  to  5:00 
pjn.,  Monday  through  Friday. 


Dated:  January  9, 1960. 
PatridaHfaiM, 

Assistant  SecrnUuy  for  Edticational  Retearch 

aitd  Iwpro  vement 

(FR  Doc  80-609  Filed  1-11-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  AdmMetratlon 

[ERA  Docket  No.  W-«0-NQ] 

Qas  Masters,  \ne^  Order  Granting 
Blanket  Auttiortzation  To  Import 
Natural  Qas  From  Canada  and  Mexico 

AQCNCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Notice  of  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada  and  Mexico. 

•UMauMY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Gas  Masters, 
Inc.  (GMI),  blanket  authorization  to 
import  natural  gas  from  Canada  and 
Mexico.  The  order  issued  in  ERA  Docket 
No.  68-60-NG  authorizes  GMI  to  import 
up  to  100  Bcf  over  a  two-year  period  for 
sales  in  the  domestic  spot  mariceL 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
(202)  586-e47a  The  docket  room  is  open 
between  the  hours  of  6M  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washingtoa  DC  December  30, 
1968. 

Constance  L  Backiey, 
Acting  Director,  Office  of  Fuels  Programs 
Economic  Regulatory  Administration. 
[FR  Doc  80-740  Filed  1-11-80:  8:45  am] 
■auwtt  cooe  ■<■»  >i  m 
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[Docket  Noe.  ERa»-14«-000  at  sL] 

PuMc  Servlee  Eleclric  A  Qas  Ca  et  aL; 
Electrfe  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  RHnga 

Take  notice  that  the  following  filings 
have  been  made  widi  the  Commission: 


1.  PubUc  Service  Electric  ft  Gas 
Company 

[Docket  No.  ER88-146-000] 
January  3, 1980. 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSEAG)  of 
Newark.  New  Jersey  on  Ilecember  23, 
1968,  tendered  for  filing  an  agreement 
for  the  sale  of  limited  term  power  to 
New  England  Power  Company  (NEP). 
Pursuant  to  the  agreement  PSE&G 
commenced  selling  on  November  1. 1988 
and  will  sell  to  NEP  capacity  and  system 
power  from  time  to  time  as  scheduled  by 
NEP. 

PSE&G  requests  the  Conunission  to 
waive  its  notice  requirements  to  permit 
the  Sale  of  Limited  Term  Power 
Agreement  to  become  effective  as  of  the 
commencement  of  the  transaction. 
November  1, 1988.  Copies  of  the  filing 
have  been  served  upon  NEP. 

Comment  date:  January  17, 1989,  in 
accordance  with  Standards  Paragraph  E 
at  the  end  of  this  notice. 

2.  MSU  System  Services,  In& 

[Docket  No.  ER89-143-000) 
January  3. 1909. 

Take  notice  that  on  December  23, 
1988.  MSU  System  Services  Inc.  (SSI),  as 
agent  for  Louisiana  Power  ft  Light 
Company  (LPftL)  tendered  for  filing  an 
Interchange  Agreement  between  of 
Lafayette,  Louisiana  (Lafayette)  and 
LP&L  (Interchange  Agreement),  and  two 
letter  agreements  for  the  sale  of 
economy  energy  to  Lafayette  bom  LPftL 
(Letter  Agreements). 

SSI  requests  an  effective  date  of 
March  1, 1988  for  the  Interchange 
Agreement.  March  5, 1988  for  the  First 
Letter  Agreement  and  August  21, 1988 
for  the  Second  Letter  Agreement  SSI 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  January  17, 1989,  in 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company 

[Docket  No*.  ER81-179-027  and  ER81-179- 
028] 

January  3,  I960. 

Take  notice  that  on  December  16, 
1988.  Arizona  Public  Service  Company 
(APS  or  Company]  tendered  for  filing  a 
Compliance  Refund  Report 
implementing  the  tenns  of  a  Settlement 
A^«ement  concerning  certain  potential 
refund  amounts  at  issue  as  authorized 
by  the  Commission's  Acceptance  Letter 
dated  December  1, 198&  The  applicable 
refunds  were  made  to  the  affected 
customers  on  December  16, 198a 
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Copies  of  this  filing  have  been  served 
on  the  affected  customers  and  the 
Arizona  Corporation  Commission. 

Comment  date:  January  17, 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Midiigan  Power  Company 

[Docket  No.  ER8fr-142-001] 
January  3, 1988. 

Take  notice  that  on  December  12. 
1988,  Michigan  Power  Company 
(Michigan  Power)  tendered  for  filing,  in 
compliance  with  the  Commission's  order 
of  January  31, 1988  in  Docket  No.  ER88- 
142-000,  proposed  changes  in  its  electric 
resale  rate  schedules  presently  on  file 
with  the  Conunission  whidi  are 
applicable  to  the  City  of  Dowagiaa 
MJcfa^gaB  and  the  Village  of  Paw  Paw, 
Midiigan.  The  proposed  change  in 
resale  rates  will  decrease  Michigan 
Power's  aimual  revenues  from  the  City 
of  Dowagiac  by  S86,198  and  baa  the 
Village  of  Paw  Paw  by  $67,543  for  the 
period  commencing  December  22, 1967 
and  ending  December  31, 1966  and  will 
decrease  Michigan  Power's  annual 
revenues  bom  the  City  of  Dowagiac  by 
$117,640  and  from  the  Village  of  Paw 
Paw  by  $86,624  for  the  period 
commendttg  January  1, 1980.  based  on  a 
twelve  Btontb  test  period  ended 
DeMmber  31. 1866  &t>m  rates  in  effect 
prior  to  December  22, 1967.  The  purpose 
of  the  present  rate  decrease  filing  is  to 
reflect  in  Michigan  Power's  rates  for  the 
sale  of  power  to  the  City  of  Dowagiac 
and  the  Village  of  Paw  Paw  reductions, 
approved  by  the  Commission  in  Docket 
No.  ER88-3O-00a  in  the  wholesale 
electric  rates  paid  by  Michigan  Power  to 
Indiana  Michigan  Electric  Company. 

Michigan  Power  requests  that  these 
rate  changes  be  made  effective  as  of 
December  22, 1987  and  January  1, 1989. 

Copies  of  the  filing  were  served  upon 
the  Gty  of  Dowagiac  the  Village  of  Paw 
Paw  and  the  Michigan  Public  Service 
Commission. 

Comment  date:  January  17, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER88-145-000] 
January  3,  lOOa 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark.  New  Jersey  on  Dtecember  23, 
1988  tendered  for  filing  an  agreement  for 
the  sale  of  limited  term  power  to 
Northeast  Utilities  Service  Company's 
affiliates,  the  Connecticut  Light  and 
Power  Company  and  Western 
Massachusetts  Electric  Company  (NU 
Companies).  Pursuant  to  the  agreement 


PSEftG  commenced  selling  on  November 
1, 1988  and  wrill  sell  to  the  NU 
Companies  capacity  and  system  power 
from  time  to  time  as  scheduled  by  tlie 
NU  Companies. 

PSE&G  requests  the  Conunission 
waive  its  notice  requirements  to  permit 
the  Sale  of  Limited  Term  Power 
Agreement  to  become  effective  as  of  the 
commencement  of  the  transaction, 
November  1, 1968.  Copies  of  the  filing 
have  been  served  iqwn  the  NU 
Companies. 

Comment  date:  January  17, 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Riley  Energy  Systems  of  Lisbon, 
Corporation 

[Docket  No.  (^^SS-SOS-OOOJ 
Janoaiy  4,  lOSO. 

Oa  Decemhet  20, 1968  Riley  Energy 
Systems  of  Lisbon,  Corporation 
(Applicant),  of  5  Nefxinset  Street, 
Worcester.  Massachusetts  01606 
submitted  for  ffliog  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  i  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  in  Litsbon.  Connecticut 
The  facility  will  consist  of  two  (2)  250 
tons  per  day  waste  to  energy  trains 
utili^ng  a  mass  bum  system.  The  net 
electric  power  production  capacity  will 
be  approximately  12,700  kilowatts.  The 
primary  energy  source  will  be  biomass 
in  the  form  of  mimidpal  solid  waste. 
Propane  will  be  used  for  start-up  and 
shutdown,  however,  such  usage  will  not 
exceed  6.1%  of  the  total  energy  input  of 
the  facility  during  any  calendar  year. 
Construction  of  the  facility  is  scheduled 
to  begin  in  the  Spring  of  1969. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electiic  Company 

[Docket  No.  ERe9-O4-000] 
January  4. 1989. 

Take  notice  that  on  November  28, 
1988,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  revision  to 
Rate  Schedule  FERC  No.  29.  This  rate 
schedule  covers  an  agreement  between 
PG&E  and  Pacific  Power  &  Ught 
Company  (PP&L)  for  mutual  provision  of 
services,  dated  September  20, 1967.  The 
revision  is  a  letter  agreement  between 
the  parties  dated  August  7, 1873,  which 
modifes  PG&E's  obligation  to  return 
energy  banked  by  PP&L  with  PG&E. 


PGftE  has  requested  waivers  to  allow 
the  letter  agreement  to  be  effective  as  of 
December  1, 1972. 

Copies  of  this  filing  were  served  upon 
PP&L  and  the  California  Public  Utilities 
Commission.  In  addition,  copies  of  this 
filing  are  available  for  public  inspection 
at  PG&E's  General  Office  in  San 
Francisco. 

Comment  date:  January  13, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  Gas  and  Dectric  Company 

[Docket  No.  ESOO-IZ-OOC^ 
January  5, 1988. 

Take  notice  that  on  December  28, 
1988,  ICansas  Gas  and  Electric  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  an  order  authorizing 
the  issuance  of  up  to  400,000  shares  of 
common  stock,  without  par  value.  The 
securities  are  to  be  issued  from  time  to 
time  pursuant  to  the  Applicant's 
Employee  Stock  Ownership  Plan. 

Comment  date:  January  26, 1969,  in 
accordance  widi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edison  rjimp^^ty 

[Docket  No.  ERS7-365-0031 
January  5, 196a 

Take  notice  that  on  December  29, 
1988,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  a 
Compliance  Refund  Report  in 
compliance  with  the  Commission's 
Order  of  December  1, 1988. 

Comment  date:  January  13. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Centel  Corporatioo 

(Docket  No.  ESaO-l  3-000] 
January  S,  I960. 

Take  notice  that  on  December  29, 
198&  Centel  Corporation  (the 
Applicant),  filed  an  apphcation  with  the 
Federal  Energy  Regulatory  Commission, 
pureuant  to  section  204  of  the  Federal 
Power  Act  seeking  an  order  authorizing 
the  issuance  of  up  to  2,500,000  shares  of 
its  common  stock.  $2.50  par  value,  to  be 
issued  in  connection  with  its  Sixteenth 
Employee  Stock  Purchase  Program,  its 
Management  Incentive  Plan,  its  Stock 
Option  Plan,  and  its  Director  Stock 
Option  Plan. 

Comment  date:  Januiiry  19, 1989.  in 
accordance  with  Standa.~d  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Public  Sarvio*  Company  of  New 
MaxlGO 

(Docket  No.  ER80-1 27-000] 

January  S,  1969. 

Take  notice  that  on  December  16, 
1968,  Public  Service  Company  of  New 
Mexico  rPNM)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 
Schedule  F  to  the  Interconnection 
Agreement  between  PNM  and  the  City 
of  Farmington,  New  Mexico  (City) — 
PNM  Rate  Schedule  FERC  No.  51. 
Supplement  No.  6. 

PNM  requests  that  the  notice 
requirements  be  waived  to  permit 
Service  Schedule  F  to  be  terminated  as 
of  April  30, 1963. 

Comment  date:  January  17, 1968,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

12.  PubUc  Sarvka  Company  of  New 
Mexico 

[Docket  Na  ER89-12«-0001 
January  S,  19S9. 

Take  notice  that  on  December  16, 
1988,  Public  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Letter 
Agreement  dated  April  6, 1961  between 
PNM  and  the  Division  of  Colorado  River 
Resources  (DCRR)— PNM  Rate  Schedule 
FERC  No.  42. 

PNM  requests  that  the  notice 
requirements  be  waived  to  permit  this 
Letter  Agreement  to  be  terminated  as  of 
September  3a  1961. 

Comment  date:  January  17, 1980.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

13.  Florida  Power  ft  Light  Compaay 

(Docket  No.  ERa»-l  19-000) 
fanuafy  5, 1980. 

Take  notice  that  on  December  15, 
1988.  Florida  Power  k  Light  Company 
(FPL)  tendered  for  filing  a  document 
entitled  Amendment  Number  Twenty- 
One  to  Agreement  to  F^vide  Specified 
Transmission  Service  Between  Florida 
Power  ft  Light  Company  and  Utilities 
Commission.  Qty  of  New  Smyrna 
Beach.  Florida  (Rate  Schedule  FERC  No. 
SO). 

FPL  states  that  under  Amendment 
Number  Twenty-One.  FPL  will  transmit 
power  and  energy  for  Utilities 
Commission.  City  of  New  Smyrna 
Beach.  Florida  as  required  in  the 
implementation  of  certain  interchange 
arrangements  with  Tampa  Electric 
Company. 

FPL  requests  that  waiver  of  the 
Commission's  Regulations  be  granted 
and  that  the  proposed  Amendment  be 
made  effective  on  January  1, 1989.  FPL 
states  that  copies  of  the  filing  were 


served  on  Utilities  Commission,  City  of 
New  Smyrna  Beach,  Florida. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ensardi  Development  Corporation 
and  Encogea  Four  Partners.  Ltd. 

[Docket  No.  QF8»-10»-O00] 
January  5, 1989. 

On  December  23, 1968,  Enserch 
Development  Corporation  and  Encogen 
Four  Partners,  Ltd.  (Encogen)  of  Two 
World  Trade  Center.  New  York,  New 
York  10048-0752  submitted  for  fiUng  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facilify 
pursuant  to  i  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  at 
the  American  Brass  Company  in  Buffalo. 
New  York.  The  facilify  will  consist  of  a 
combustion  turbine  generator,  a  heat 
recovery  steam  generator  and  an 
extraction/condensing  turbine 

Snerator.  Thermal  energy  recovered 
>m  the  facilify  will  be  used  for  process 
and  thermal  applications  at  the 
American  Brass  Company.  The 
maximum  net  electric  power  production 
capadfy  of  the  facilify  will  be  67  MW. 
Prbnary  source  of  energy  will  be  natiu«l 
gas  with  distillate  oil  as  backup  fuel. 
Installation  of  the  facilify  is  scheduled 
to  commence  in  the  third  quarter  of  1969. 

The  facilify  will  be  owned  and 
operated  by  Encogen.  a  Texas  limited 
partnership.  The  general  partner  will  be 
Enserch  Development  Corporation,  a 
Texas  corporation.  The  limited  partners 
will  be  PSDS  Energy  Incorporated,  a 
Delaware  corporation,  and  American 
Brass  Company,  LP.,  a  Delaware  limited 
partnership. 

Comment  date:  Thirfy  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

LoU  D.  CastwU. 

Secretary. 

[FR  Doc  89-744  Filed  1-11-89:  8:45  am] 

MUJNQ  COOC  •717-ei-M 


(Docket  No.  QFS6-930-003] 

Powvr  RMOurcM,  Inc.  Big  Spring; 
Application  for  Commission 
Rocsrtmcation  of  Qualifying  Status  of 
a  Cogsnsratlon  Faculty 

January  10, 1989. 

On  December  30, 1988,  Power 
Resources,  Inc.  (Applicant),  of  Five  Post 
Oak  Park.  Suite  1400.  Houston.  Texas 
77027,  submitted  for  filing  an  application 
for  recertification  of  a  facilify  as  a 
qualifying  cogeneration  facility  pursuant 
to  {  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  Big  Spring  topping-cycle 
cogeneration  facility  is  located  at  the 
Fine  Oil  and  Chemical  Company  in  Big 
Spring.  Texas.  The  facilify  will  consist 
of  two  combustion  turbine-generators, 
two  heat  recovery  steam  generators  and 
an  extraction/condensing  steam  turbine- 
generator.  The  thermal  energy  recovered 
from  the  facilify  will  be  used  in  the  oil 
refining  process.  The  primary  energy 
source  will  be  natural  gas  and  refinery 
off-gas. 

The  original  application  was  filed  on 
July  17, 1968  and  was  granted  on 
October  10. 1986;  37  FERC  f  62,030 
(1988).  The  first  recertification  was  filed 
on  December  18, 1988  and  was  granted 
on  March  16, 1967;  38  FERC  f  62.244 
(1967).  The  instant  recertification  is 
requested  due  to  increase  in  net  electric 
power  production  capacify  bom  22A.2 
MW  to  252  MW  and  change  in  the 
address  of  the  Applicant 

Any  (person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Conunission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  te 
the  proceeding.  Any  person  wishing  to 
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become  a  parfy  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection.^ 

Lois  D.  CaabaO. 

Secretary. 

[FR  Doc  89-767  Filed  1-11-89;  8:45  am] 

WLUNO  COOC  STIT-ai-li 

[Docket  Na  G-2999-002  et  aL] 

Union  Pacific  Rasourcas  Co.  at  al.; 
Applicationa  for  Carttficatas, 
Atiandonment  of  Service  and 
Amendment  of  Certifications ' 

January  la  ISea 
Take  notice  that  each  of  the 

'  ThU  notice  does  ool  provide  for  conaolidation 
for  bearing  of  the  aeveral  matter*  covered  herein. 


Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
24, 1989.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 


385.211,  385.214).  All  protesU  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  CasheB. 
Secretary. 


Oocfcai  No.  and  dale  tied 


Applicant 


Pwchaaar  and  location 


G-299»-002  D.  12-6-66 

G-S214-003  D.  11-30-88 -. 

G-5668-000  D,  11-30-68 


G-7230-001  B,  12-5-68.. 


6-9947-002  O.  t2-S-8e.. 


6-11461-O00  D.  12-»-6e 

G-11560-000D.  11-30-86 ._ 

G-1 7791 -000  O.  11-30-88 

6-16449-000  0.  12-13-86..- _... 

060-736-000  O.  12-1-66 — _ 

062-535-000  D.  11-30-88..._ 

066-332-000  O,  12-14-88 

067-79-000  6.  12-1-88 

071-83-000  D,  11-30-88 

071-595-001  E.  12-2-86 

074-352-001  D,  12-6-86 


Union  Pacific  Resotvcas  Cofnparty.  P.O  Bo«  7.  M.S. 

3202,  Fori  WorttV  TX  76101-0007. 
Soh«  Petroieunt  Comfwny.  P  O  Box  4567  Houston. 

TX  77210. 
Sotao  Petrotewm  Con^pany . 


Tenneoo  Ol  Company,  P.O.  Bon  2511.  Houston.  TX 
7725^ 


Tarviaoo  Oi  Company — ...-. — 

Union  PaaKc  Resources  Corporaton.. 

Soltio  PvAsxM^j/n  Company - 

SohN)  Petroleum  Company 


Terviessee  Gas  PpeVie  Campar«y  Lartetorma  CieW, 

Stan  County,  Texas 
Tennessee  Gas  Pipehne  Company.  Six  Pansh  Fnld. 

Calcasieu  and  Davis  Parishes.  Loumana. 
Texas  Gas  Tranamiaswn  Corporation.  Sout^  Lew 

bivg  Field.  Acada  ar<d  St  Landry  Panshes,  UxSSh 

ana 
Northern  Natival  Gas  Company,  Oviswn  ol  Enron 

Corp.  Guymar>-Hugoton  Field.  Texas  County.  OMa- 


076-713-001  O.  12-6-88 

077-114-004  D,  12-13-66 

076-33-007  0,  12-5-88 

CI62-297-002  082-296-001  E,  O,  12- 

5-68 
082-296-001  082-299-001  E.  0.  12- 

2-68. 
089-112-000  (CI64-1075)  D.  11-29- 

86. 
069-115-000  (6-114S0)  D.  11-30-68.. 

089-116-000  (065-1060)  O.  11-30- 


Sun  Exploration  and  Production  Company.  P.O.  Bob 

288a  Oalas,  TX  75221-2880. 
Tenneoo  Ol  Company _. 

SoliM>  Petroleum  Company 

Oievron  U.&A.  Inc.  P.O.  Boa  3725.  Houston.  TX 

77253-3725. 
Tenneco  0«  Company 

SoMo  Pelrolaum  Company 

Amoco  Productnn  Company,  P.O.  Bob  50679.  New 

Ortaans.  LA  70150. 
Union  Pabic  Reaourcaa  Comparty 

Union  Pacific  Reaourcea  Company... 

Sun  Ej^kntion  and  Production  Company... 


Amoco  Production  Company.  P  O  Box  3092.  Hous- 
ton, TX  77251 

OMnond  Shanaodi  ORshora  Partners  Unaled  Part- 
narah^.  717  N.  Hwaood  Street,  DaHea.  TX  75201. 

OiWfiond  Shwmoch  f*^nof  Partners  Limited  Parl- 


Tenneco  Oil  Company 

SoNo  Pekotawn  Company . 
Sohn  Petroleum  Company . 


Natural  Gas  Pipeline  Corrpeny  of  America.  Canmdi 

Field.  Texas  and  Beaver  Counties,  Oklahoma. 
Teaas  Eastern  Tiaiwsspn  Corporation.  Chapman 

Ranch  Field,  Nuacae  County,  Texas. 
Norttiem  Natwal  Gas  Company.  Division  of  Enron 

Corp  .  Eumont  Field,  Lea  Courily.  New  Mcxica 
ANR     Pipeline    Corr^pany,    Mocane-Laveme    Ftelil, 

Harper  County.  Olahoma 
El  Paso  Natural  Gas  Corrpany.  Jaimat  and  Langie- 

Maltu  Fields.  Lea  County.  New  Mexico. 
Panhandte  Eastern  Pfiebne  Company,  SeCng  NE 

Field.  Maior.  «t  aL.  Counaes,  OMahoma. 
El  Paso  Natural  Gas  Company.  Ignacio  Blanco  Field. 

La  Plata  County.  Colorado. 
Tennessee  Gas  Pipehne  Company.  West  Delta  52 

Field.  Offshore  LouwMia. 
Panhandte  Eastern  Pipe  Une  Company,   Peek  S 

Field,  Elks  County.  OMahoma. 
Panhandte  Eastern  P«>e  Une  Company.  Nortfiaait 

Keenwt  Field.  Woodward  County.  Oklahoma. 
Temesaee  Gas  Ppekne  Company,  East  Cameron 

Bkxks  261  and  264.  Offshore  Louisiana. 
Southern    Natural    Gas    Company.    Unknown    Pass 

FmU,  Orleans  Parish.  Louisiana 
B  Paso  Natural  Gas  Company,  East  Cartstwd  and 

Bwton  FM  Fialdt.  Eddy  County.  New  Maico. 
B  Paso  Natum  Gas  Company.  Jatmat  FieU,  Lea 

CowMy,  Now  Manoa 
B  Paao  Nakval  Gas  Company,  Empve  South  Morrow 

Field,  Eddy  County,  New  Mexico. 
Panhandto  Eastern  Ppe  Lme  Company,  Bkxh  A-542, 

High  Wand  Area.  Offshore  Texas. 
Trunkkna  Gas  Company.  Block  A-542.  Hl^  Island 

Area  Offshore  Texaa. 
Tennessee  Gas   Pipofcne  Company.   Heyaer  Fiekl 

CsSwun  and  Victona  Countias.  Texas. 
Florida  Gas  TransmissMsn  Company,  Grocse  Tete 

FieW.  West  Bakan  Rouge  Partsfi.  Lousiana 
Lone  Star   Gas  Company,   a  OMcnn  ol  Eneerch 

Corporation,     East     Washngion    Field.     McCtam 

CourMy,  Oklahoma 
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Oootai  No.  and  dM«  Mad 


Cia»-n7-000  (068-2263)  0.  11-30- 

•s. 

C»»-11S-000  (Ci6»-I153)  D.  11-30- 

68. 
068-1 16-000  (Q-6401)  0.  11-30-66   .. 

060-120-000  (071-267)  0.  11-30-66. 

060-121-000(0-3764)0.  11-30-66   .. 

006-122-000  (062-663)  D.  11-30-66. 

069-123-000  (O-160S7)  0.  11-30-66  . 

CI60-124-000  (06C-337)  0.  11-30-66.. 

O60-12S-000  (076-S66)  D.  11-30-68.. 

O6»-12e-000  (061-618)  0.  11-00-66.. 

060-127-000  (071-460)  0.  11-30-66.. 

060-126-000  (077-17$)  0.  11-30-66.. 

Oe»-12»-000  (07S-644)  0.  11-30-66.. 

069-130-000(063-125)0,  11-30-66.. 

068-131-000  (066-104)  0.  11-30-66.. 
069-132-000  (Q-4602)  0.  11-30-66.... 


O68-133-000  (066-664)  0.  11-30-68.. 

068-134-000  (066-183)  0.  11-30-88.. 

068-135-000  (064-213)  0.  11-30-66.. 

068-136-000  (086-44)  (066-1S3)  0. 

11-30-66. 
069-137-000  (079-9)  0.  11-30-66...-. 

068-138-000  (Q-3784)  0.  11-30-68... 

Oe9-13»-000  (O-6028)  0.  11-30-66 .... 

068-140-000  (061-760)  0.  11-30-66.. 

068-141-000  (060-468)  a  11-30-66.. 

068-142-000  (070-750)  0.  11-30-68.. 

068-143-000  (065-175)  0.  11-30-68.. 

060-144-000  (O-17906)  0.  11-30-88  . 

O89-146-000  (064-1047)  B,  12-1-66.. 

068-147-000    (079-362)    D,    12-1- 

068-146-000  (066-1168)  B.  12-1-68.. 

O68-148-000  (063-1504)  0.  12-1-88.. 

O68-1S1-000  A.  12-»-68 

068-153-000  E,  12-6-88 


089-1 56-000  (Q-10476)  0. 12-6-68 .. . 
089-157-000  (064-1068)  0.  12-5-66.. 

O89-1S8-000  (064-1049)  0.  12-5-66.. 
O89-1S8-000  (0-17949)  0.  12-5-68  . 
068-160-000  (0-2686)  8.  12-1-68 


AddHcani 


Sotno  PvtfOtauni  Cofnp#ny .. 
SoNo  PtCrotaum  Con^psny .. 
SoNo  Palroiwjm  Company . 
SoNo  PstfotauvTt  Company.. 
SoNo  P0lro4aum  Company. 
SoNo  Patrotaum  Company.. 
Sotw  Patrotaum  Company. 
Sotvo  Palrolaum  Company.. 
SoNo  raOuiauii  Company.. 
SoNo  Palrolaum  Company. 
SoNo  Palrolaum  Company.. 
Solno  Patrolaum  Company. 
SoNo  PalFOiaum  Company.. 
SoNo  Pattotaum  Company.. 

Sotvo  Palrolaum  Company. 
SoNo  Palrolaum  Company . 


Sotvo  Palrolaum  Company . 
SoNo  Palrolaum  Company ..». 
SoNo  Palrolaum  Company ..». 
SoNo  Palrolaum  Company  ».. 


SSohio  Palrolaum  Company.. 
SSoNo  Palrolaum  Company.. 
Solilo  Paaolaum  Company. 
SoNo  Palrolaum  Company. 
SoNo  Palrolaum  Company. 


SSoNo  Palrolaum  Company.. 
SoNo  Palrolaum  Company. 
Solvo  Palrolaum  Company « 

Tannaco  Oi  Company ».. 

Solno  Palrolaum  Company. 
SoNo  Palrolaum  Company .. 
SoNo  Palrolaum  Company. 


Sun  ExptoraHon  and  ProducHon  Company. 
Amooo  Production  Company  ....»«.».»»...„„, 
Tannaoo  01  Company — .. ■..■.- 


.  SoNo  Palrolaum  Company . 

SoNo  Palrolaum  Company,. 
SoNo  Pilrolawn  Company . 


Anco  CM  and  Qaa  Company.  Diwiaion  aH  Adaniic 
RKNiaid  Company.  P.O.  Boa  2819.  OaNaa.  TX 
7S221. 


Purchaaar  and  tocalion 


Tfanacominanial  Ga*  Ptpe  Una  Corporation.  Wash- 
ington Fiald.  SL  Landry  Pansh,  Lousiana. 
Tannaiaaa   Gas   Pipeline   Company,    So-jth   Pass, 

Block  24  Raid.  Piaquenvnea  Pansh.  Louisiana. 
Taxaa  Eastam  Transmission  Corporation.  Nordhem 

Fwtd.  Dewm  County.  TeKaa. 
Ringwrood    Gathenng    Company.    Kngwood    Field. 

Miyor  County.  OlatKxna. 
Tranacontinanial  Gas  Pipe  Line  Corporation.  Greta 

Fietd.  Refugio  County.  Texas. 
El  Paao  Natural  Gas  Company,  Bakke  Field,  Andrews 

County,  Teiias. 
EI  Paso  Natural  Gas  Company.  Eumont  Field.  Laa 

County,  New  Mexico. 
Tranacontinantal  Gas  Pipe  Una  Corporation.  Weal 

Kaplan  Field,  Vannilion  Pvish,  Louisiana. 
ANn    Pipeltne    Company.    Pulman    Field,    Dewey 

County.  OWahoma 
Natural   Gas  Pipelina  Company  o(  Amenca,  HE. 

TNynpsonviHe  Field,  Webb  County,  Texas. 
Northern  Natural  Gas  Company.  Division  of  Enron 

Corp.,  Pucfcett  Field,  Pecoa  County,  Texas. 
B  Paso  Natural  Gas  ComiMny,  OMuvd  Field,  Laa 

County,  New  Mexico. 
Nontiem  Natural  Gas  Company.  Divnion  o(  Enron 

Corp..  Orinkard  Field.  Lea  County,  New  Mexico 
Nont»am  Natural  Gas  Company.  Division  ol  Enron 

Corp..  Norttieast  Camnck  FieW,  Beaver  County. 

Oklahoma. 
Panhandle  Eastern  Pipeline  Company.  Putrntvi  HeU, 

Oawey  County,  OkJahoma. 
Texas  Gas  Transmlaaion  Coiporation,  South  Lawia- 

bwg  FieM,  AcadM  and  Si  Lwtdry  Pvishea,  Louisi- 


ANR    PipeHna    Company.    Pulman    Fiekl.    Dewey 

County,  Oklahoma. 
Taxaa  Eaalam  Tranamwaion  Corporation,  Delhi  FieM, 

Franklin  and  Mad»on  Parishes,  Louisiana. 
Natural  Gaa  Wpaina  Company  ol  America,  Cwnrick 

Fiekt  Baavar  County.  Oklahoma. 
Tranaoorillnantal  Gas  Pipe  Una  Corporation,  Johnson 

Bayou  Held.  Cameron  Parish,  Louisiana. 
WWama  Qaa  Supply.  Colorow  Guk^h.  Rio  Blanco 

County,  Cotorado 
UnHad  Gas  Pipe  Une  Compwiy,  Banwa  FieM,  Bee, 

Kansas  and  Qokad  Counties.  Texas. 
Tranacontinantal  Gas  Pipe  Une  Corporation.  Egvi 

FiaM.  Acadta  Pansh.  Louwana. 
Oxy  Citiaa  Sarvce  NGL.  Inc..  Northeast  Waynoka 

FieW.  Woods  County,  Oklahoma. 
Southern  Natural  Gas  Company.  Felica  Bayou-West 

Fiekl  Plaquaminaa  Pansh.  Louisiafta. 
Tranacorttinantal  Gas  Pipe  Une  Corporation,  Egan 

FwM,  AcadH  Parish,  Louwana. 
Northern  Natural  Gas  Comparty.  Divismn  Ol  Enron 

Corp.,  Orinkard  FiekJ.  Laa  County.  New  Mexico. 
Apache  Gas  Corporation,   mgham  FieM.  Crockett 

County.  Texas. 
Taxaa  Eastern  Transmissnn  Company.  MeyersviUe 

FieW.  OaWm  County,  Texas. 
Colorado  Inlaratate  Gas  Con^pany.  Keyes  FwM,  C«iv 

anon  County,  Oklahoma. 
Florida  Gaa  Transmission  Company,  McGriM  Ranch 

FiaM,  Kennedy  County,  Texas. 
Afkia  Energy  Raaources.  a  dn/iswn  ol  Arkta,  Inc.,  SE 

Cuatar  FiaM.  Custer  County,  Oklahoma. 
Tranaoommamal  Gas  Pipe  Une  Corporation.  West 

Tiiala  FiaM  Bee  County,  Texaa. 
WWama    Natural    Gas   Company,    Hugoton    FieM, 

Finnay  County.  Kansas. 
Panhandto  Eastern  Pipe  Line  Comp«^,  Bemstem 

FwM,  Hansiord  County.  Texas. 
Texas  Eastam  Trarwnsswn  Corporation.  Waskom 

(Cotton  Vaaay)  FieM.  Hamson  and  Panola  Coun- 
ties, Texas. 
ArUa  Energy  Resources,  a  divann  ot  Arida,  Inc., 

Waskom  FiaM,  Caddo  Pwia^  Louawna 
WHama  Nahjral  Gas  Company.  MedKine  Lodge  N. 

Pool  FieM.  Bartier  County,  Kansas. 
Panhandto  Eastam  Pipe  Une  Con^wny.  West  Pan- 

handta  FiaM.  Moore  County,  Texas. 


Description 


(•) 
(') 
(•) 
('» 
(») 
(») 
(») 
(M 
(•» 
(•) 
(') 
(') 
(») 
(») 

(•) 
(») 

(') 

(») 

(•) 

(') 

(M 

(») 

(») 

C) 

(') 

(») 

(») 

(•) 

('«» 

(•) 

('») 

(«) 

('•) 

(»•) 

(»') 

(") 

('») 
(") 
CM 


Docket  No.  and  dale  ftad 


O89-161-000  B.  12-2-66 

069-167-000  (064-1028)  0,  12-6-68.. 
069-170-000  (070-072)  D,  12-6-B8... 
068-171-000  (062-1216)  D.  12-7-68. 
089-172-000  (067-664)  B,  12-6-68  .. 


089-173-000  (076-902)  D,  12-0-88... 
089-174-000  (0-17179)  D.  12-9-88 ... 
089-175-000  (062-412)  B,  12-9-66... 
069-176-000  (064-1050)  B.  12-9-66. 
089-177-000  (068-621)  0,  12-12-68. 
069-178-000  (079-363)  B,  12-14-66. 


Apptcani 


Horizon  Ol  a  Gas  Company,  P.O.  Box  1020,  OaRas, 

TX  75221. 
Termeco  Oil  Company... — — — >•• 


Motxl  Producing  Texas  &  New  Mexico  Inc.,  12450 

Greenspo«it  Drive,  Houston.  TX  77060-1991. 
Termeco  Oil  Company. 


Union  Pacific  Resources  Company.. 


Union  Pacific  Company.. 


ARCO  01  and  Gas  Company,  Division  of  Atlanbc 

RichfieM  Company. 
Owvron  USX  inc. 


Terwieco  08  Company.. 
Tenneco  Oil  Company  „ 
Tenneco  Oil  Company .. 


Purchaser  arM  tocalion 


Parfhandto  Eastern  Pipe  Line  Company,  Greenwood 

FwM,  Baca  County,  Cotorado. 
Texas  Eastern  Transmission  Corporation,  Delhi  FiaM, 

RichmorM  Parish,  Louiiiima 
Tranawestem    Pipeline    Comparfy,    South   Carlsbad 

FwM.  Eddy  County,  New  Mexico. 
Texaa  Eastern  Transmieann  Corporatiort,  May  FiaM. 

Kleberg  County,  Texas. 
Northern  Natural  Gas  Company,  Dnnswn  of  Erwon 

Corp.,  N.E.  Catesby  FieM.  Woodwwd  wxl  El* 

Counties,  Oklahoma. 
Misgi>8Cip«  River  TransmissKin  Corporation.  Leather- 
man  Creek  Fiekl  Ctaibome  Parish.  Louisiana. 
Nortfiem  Natural  Gas  Company.  OivNion  of  Eivon 

Corp.,  Mertzon  Field.  Inon  County,  Texas. 
United  Gas  Pipe  Line  Company,  Hollywood  Fiekl, 

TerrebOTKie  Pansh.  Louisiana. 
Texas  Eastern  Transmission  Corporation,  Doehrmarv 

at  aL  FieW.  DeWm  County,  Texas. 
Tannaaaee  Gas  Pipekne  Company,  Bethany  FwM, 

Parwia  County.  Texas. 
B   Paso   Natural   Gas   Company,   Mocane-L«veme 

FieM.  Beaver  County,  Oklahonta. 


Descnpaon 
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>  By  assignment  executed  October  1,  1968,  AppkcwH  assigned  its  interest  in  certam  acreage  to  Bristol  Resources  1987-1  Acquwitxin  Program,  effectore  October 
1    1968 

*  By  assignment  executed  October  6,  1968,  AppCcam  assigned  certain  interests  to  PresMio  Oi  Company,  effective  Octot>er  1,  1968 

*  The  J.W.  Webb  '1  well  was  pkjgged  and  abandoned  and  the  lease  surrendered  to  landowners.  By  assignmem  executed  May  2.  1968,  Appicanl  assigned 
certan  interests  to  Maple  Properties  Corporation,  effective  December  1,  1987. 

«By  assignment  executed  May  2.  1988,  Appkcant  assigned  its  vrterest  in  certain  acreage  to  Maple  Properties  Corporatxxu  effective  DecerT<>er  1,  1967 

•  By  asstgnmem  executed  November  30.  1988,  Apphcam  assnned  certain  acreage  to  Hal  J.  Rasmussen  ar>d  The  Williams  Partnership. 

•  By  respective  assignments  executed  July  24,  1986,  December  15.  1986.  February  19,  1987.  and  November  15,  1985,  Appkcant  assigned  certan  interests  to 
Alexander  Energy  Corporatioa  ViU  Oil  Company,  Unit  CorporatKxi  and  Redgate  Petroleum,  Inc.,  effective  June  1,  1986.  December  1,  1986,  January  1,  1987.  and 
December  1.  isl6. 

'  Applicant  assigned  certain  acreage  to  American  Land  &  ExpMratioa  Inc.,  effective  October  1,  1987. 

•  Appkcant  states  that  the  well  was  pknged  and  abandoned,  effective  April  3, 1962. 

*  Effective  July  1,  1987.  Appkcant  acqured  certain  nierests  from  Tenrwoo  Oil  Company. 
■<>  Appkcant  assigned  certan  acreage  to  Nortex  Corporation,  eHective  March  1.  1968. 

■  ■  Effective  OctoEier  1.  1988.  Appkcant  acquired  certan  interests  Irom  Zapata  Exptorabon  Compariv  previously  covered  urxier  certificaies  ssued  tn  Docket  Nos 
062-297-000  and  082-296-001.  Appkcam  requests  that  the  interests  covered  under  the  certificate  «i  Docket  No.  CI82-29&-001  be  deleted  from  that  certifK:ate  and 
be  added  to  the  certificate  »i  Docket  No.  082-297-000  and  that  the  two  rate  schedules  be  consokdated. 

"  Effective  October  1.  1988.  Appkcant  acqured  certain  interests  trom  Zapata  Expkxatx>n  Compariv  previously  covered  urxier  certificates  esued  m  Docket  Noa. 
C182-296-000  and  Cl82-299-^X51  Applicant  requests  that  the  interests  covered  under  the  certificate  in  Docket  No.  082-299-001  be  deleted  from  that  certftcaie  and 
added  to  the  certificate  m  Docket  No.  0182-298-000  and  that  the  two  related  rate  schedules  be  consokdated. 

■>  By  assonment  executed  April  4,  1988.  Appkcant  assigned  its  interest  m  certain  acreage  to  Paul  F.  Bamhart  L  kvin  Bamhart.  Paul  F.  Bamhart  Jr.,  Paul  F 
Bwnhwt  TnMtee  and  VeMa  B.  Evans,  effective  January  1,  1968.  By  a  separate  assignment  effective  January  1.  1988.  Appkcant  assigned  its  remawng  nierest  in 
certain  acreage  to  Fma  Oil  and  Chemical  Company. 

>*  Appkcam  states  that  the  wen  was  phjgged  and  abandoned  and  ttie  lease  was  surrendered. 

■*  Appkcant  states  that  trie  lease  was  surrendered. 

>•  Not  used. 

■^  Additional  information  received  December  13,  1986. 

■■Not  used. 

■•  Appkcant  is  fikng  to  cover  its  own  interests  previously  covered  urxier  Unxxi  Texas  Petroleum  Company's  certificate  in  Docket  No.  071-798  and  related  FERC 
/^M  f^iQ  Sctiedule  No.  104. 

•»  Effective  November  1,  1986.  Applicant  acqured  certain  interests  from  Northern  Pump  Company,  el  a/. 

•'  By  assignments  executed  June  25.  1982.  arxl  May  2.  1988,  Appkcant  assigned  certain  interests  to  Spur  Petroleom,  kic..  artd  Maple  Properties  Corporatxm 

*■  Appkcant  assigned  certain  acreage  to  Marshall  Expioration  Inc  .  effective  Novemt>er  1.  1986 

**  Appkc«it  assigned  certain  acreage  to  PickreH  Drilling  Company,  inc.,  effective  August  1.  1987. 

**  Appkcant  states  that  the  weHs  were  pkigged  and  abandoned.  By  assignments  dated  February  16,  1977,  and  August  28,  1980.  Appkcant  aaaqnad  its  Merests 
in  oerUan  acreage  to  R.L  Losure.  T.C.  Losure  and  Losure  Petroleum. 

*•  Appkcant  states  tfut  the  Jenkins  '1-28  well  was  pkjgged  and  abandoned. 

••  By  assignment  executed  May  4,  1988,  Appkcant  assigned  certan  acreage  to  Murphy  Oil  USA.  Inc. 

»'  By  assignment  executed  May  31,  1988.  Applicant  asagned  certain  acreage  to  Petnjs  Oil  Company,  effective  June  1.  1988 

»•  By  aasnnmant  executed  April  4,  1988.  Applicant  assigned  its  interest  m  certain  acreage  to  OXY  USA,  Inc.,  effective  November  1,  1987. 

••  Appkcant  states  ttiat  certain  leases  were  dropped  trom  die  contract  due  to  cessation  of  productxxi.  By  assignment  executed  January  16,  1987,  Appkcant's 
predecessor-in-interest,  Chan^ikn  Petroleum  Company,  assigned  its  xiterest  m  certain  acreage  to  Joe  A.  Hurtt,  effective  December  1,  1986  By  assignment  executed 
September  29,  1988,  Appkcant  assigned  its  xrterest  m  ttio  remaong  acreage  to  Bnsto)  Resources  1987-1   Acquertion  Program,  effective  October  1,  1988 

'°  Applicant  assigned  certain  acreage  to  HorxJo  Oil  &  Gas  Company  effective  January  1.  1987 

»'  /^jpiicart  states  that  some  of  its  reserves  were  depleted  and  some  leases  expired  m  January  1983.  Effectivo  June  18.  1986,  Appfccart  assigned  certan 
acraaoa  to  OAC  Oil  Corporation. 

"Appkcant  sutes  that  certain  leases  «rere  surrendered.  By  assignments  executed  July  25.  1977,  and  June  24,  1976,  Appkcant  assigned  certan  interests  to 
Ragars  011^5  Gas  Company  and  Robert  B  Thompson,  respectively.  ^  r>  ^^      ^  ,.  .-   .-    ^ 

^»By  aasioiments  executed  Apnl  1,  1982,  and  June  10,  1985,  Appkcant  assigned  certain  acreage  to  Ek  Rebich  and  Vernon  E.  Faukxjner,  respectively 

"  Appkcam  states  that  the  wen  was  pkjgged  and  abandoned  and  that  Appkcant  did  not  retain  any  lease  nghts. 

FIUNG  CODE.  A— Initial  Service.  B— Abandonment  C— Amondmem  to  add  acreage  D— Amendntert  to  deleta  acreage.  E— Total  Successna  F— Partial 
Succession. 


(FR  Doc  a»-768  Filed  1-11-89;  8:45  am) 

MLUNQ  COOE  PtT-OI-ai 

[tXKkt  Nos.  CP89-462-000 1  aL] 
Northwest  Pipeline  Corp.  et  aL; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 


1.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-4a2-000] 
lanuary  5. 1989. 

Take  notice  that  on  December  22, 
1988,  Northwest  Pipehne  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108.  filed  at  Docket  No, 
CP89-482-000,  a  request  pursuant  to 


SS  157.205. 157.211, 157.212  and  157.216 
of  the  Commission's  Regulations  imder 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211 157.212  and  157.216)  for 
authorization  to  construct,  operate  and 
to  abandon  certain  natural  gas  facihties 
and  to  reallocate  natural  gas  service  to 
facilitate  sales  and  deliveries  to  The 
Washington  Water  Power  Company 
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(Water  Power),  an  existing  cuatomer, 
under  Northwest's  blanket  authorization 
issued  in  Docket  No.  CP82-i33-000.  alJ 
as  more  fully  set  forth  in  the  request 
which  is  on  Hie  with  the  Commission 
and  open  top  pubhc  inspection. 

Northwest  states  that  Water  Power 
requested  that  additional  service  be 
provided  at  Northwest's  McGuire.  Idaho 
delivery  point  to  Water  Power,  so  that 
Water  Power  could  provide  service  to  a 
new  customer  in  that  area.  IMS  Inc..  an 
aluminum  smelling  company.  It  is  stated 
that  Water  Power  notified  Northwest 
that  it  wanted  to  shift  27.000  therms  of 
its  maximum  daily  delivery  quantity 
(MDDQ)  under  Rate  Schedule  ODLr-1 
from  the  Bunker  Hill.  Idaho  delivery 
point  to  the  McGuire  Idaho  delivery 
point.  It  is  further  stated  that  the 
proposed  reduction  in  volumes  deUvered 
at  Bunker  Hill  would  not  jeopardize 
Water  Power's  ability  to  serve  the 
existing  and  projected  requirement  of  its 
customers  in  that  service  area. 

The  reallocated  N^DQ  which 
Northwest  proposes  to  provide  at  the 
affected  meter  stations  is  set  forth 
below: 


Enrting 
MOOO 

(Thania) 

PfuuoMd 

MDOO 

(TtMnna) 

AM*g>rHm 

64.780 
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In  order  to  provide  the  proposed 
increased  dehveries  at  McGuire, 
Northwest  proposes  to  construct  and 
operate  a  new  McGuire  Meter  Station 
adjacent  to  the  existing  McGuire  Meter 
Station  located  in  Section  32,  Township 
51  North.  Range  5  West  in  Kootenai 
County,  Idaho.  The  new  metering  station 
will  consist  of  a  4-inch,  600  pound  hot 
tap  valve  assembly,  a  250,000  Btu  per 
hour  line  heater  with  by-pass  valving,  a 
skid  mounted  regulatory  manifold,  a 
dual  &-inch  turbine  meter  station  and 
appurtenant  facilities. 

Northwest  estimates  that  the  total 
cost  of  the  proposed  facilities  will  be 
approximately  $132,220.  Northwest  also 
proposes  that,  upon  completion  of 
constmctton  and  the  placement  into 
service  of  the  new  meter  station,  the  old 
McGuire  Meter  Station  will  be 
abandoned  and  the  facilities  removed. 
The  estimated  cost  of  removal  of  these 
facilities  is  $5,000. 

It  is  stated  that  Water  Power  has 
agreed  to  reimburse  Northwest  for  all 
direct  costs  associated  with  the 


construction  of  the  new  meter  station 
and  abandonment  of  the  old  station, 
excluding  Northwest  labor  chains. 
Such  costs  are  expected  to  equal 
$101,320.  Finally.  Northwest  advises  that 
Water  Power  has  also  agreed  to 
reimburse  Northwest  approximately 
$33,828  to  compensate  for  the  income 
tax  unpact  of  the  contribution  in  aid  of 
construction. 

Comment  date:  February  21. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Pacific  Gas  Transmissioo  Company 

[Docket  No.  CP8»M60-000| 

January  S,  1969. 

Take  notice  that  on  December  20, 
1988.  Paciflc  Gas  Transmission 
Company  (PGT).  180  Spear  Street,  San 
Francisco,  California  94105-1 57a  filed  in 
Docket  No.  CP89-460-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
PGT  to  build  and  operate  facilities  and 
authorizing  the  interstate  transportation 
of  natural  gas  transported  for  certain 
utilities  located  in  the  Pacific  Northwest, 
the  intermountain  region  and  in 
Southern  California  (Customers),  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  commission  and  open  to  public 
inspection. 

"The  proposed  facilities,  PGT  states, 
would  complete  the  looping  of  PGTs 
existing  pipeline  within  its  existing 
right-of-way  (installation  of  a  new 
pipeline  parallel  to  and  interconnecting 
with  the  existing  pipeline):  Pacific  Gas 
and  Electric  Company  (PG&E)  will  also 
expand  its  California  facilities  to  deliver 
gas  to  southern  California  Customers. 
PGT  states  that  it  hitends  to  provide 
only  firm  transportation  service  on  these 
new.  incremental  facilities. 

PGT  states  that  it  seeks  authorization 
to  construct  and  operate  facilities  that 
would  allow  approximately  710  MMcf/d 
of  natural  gas  to  be  received  at 
Kingsgate,  British  Columbia  and.  on  an 
average  annual  basis,  approximately  150 
MMcf/d  would  be  delivered  to  the 
existing  interconnection  with  Northwest 
Pipeline  Corporation  (Northwest)  at 
Stanfield.  Oregon  and  approximately 
600  MMcf/d  would  be  delivered  to  the 
existing  interconnection  with  PG&E  near 
Malin,  Oregon. 

Of  the  600  MMcf/d  which  would  be 
transported  between  Stanfield  and 
Malin,  PGT  states  that  00  MMcf/d  will 
be  volumes  which  PGT  currently 
transports  between  Kingsgate  and 


Stanfield  for  its  existing  customer. 
Pacific  Interstate  Transmission 
Company  (PTTCO),  and  for  which  PGT 
herein  seeks  a  change  in  delivery  point 
from  Stanfield  to  Malin.  To  the  extent 
that  Customer  demand  warrants  it  PGT 
states  that  it  may  supplement  this  filing 
by  expanding  the  capacity  of  the 
facilities  proposed  herein  or  by  adding 
other  dehvery  points  along  the  proposed 
route  in  the  Pacific  Northwest 

Between  the  International  Boundary 
and  Stanfield.  PGT  states  that  it  would 
install  approximately  104  miles  of  42- 
inch  diameter  pipeline  looping.  South  of 
Stanfield.  PGT  states  that  it  would 
install  approximately  326  miles  of  36- 
inch  diameter  pipeline  looping  to  Malin, 
where  PGTs  system  interconnects  with 
that  of  PG&E. 

The  proposed  project  also  includes 
looping  of  the  PGftE  intrastate  pipelines 
within  the  State  of  Calif onia.  The 
proposed  36-inch  looping  would 
continue  for  294  miles  on  PG&Fs  system 
to  a  terminus  near  Brentwood. 
California,  PGT  states.  PG&E  would  also 
install  an  additional  120  miles  of  36-inch 
looping  south  of  Brentwood,  paralleling 
the  existing  Stanpac  No.  2  Pipeline  to 
Panoche  Station,  PGT  adds.  PGT  states 
that  PG&E  would  seek  appropriate 
certificate  authorization  fitim  the 
California  Public  Utilities  Commission 
for  such  facilities. 

PGT  states  it  is  negotiating  firm 
transportation  service  arrangements  for 
the  proposed  service  with  PITCO  as 
well  as  with  several  large  southern 
California  utilities:  Southern  California 
Gas  Company  (SoCal).  Southern 
California  Edison  Company,  San  Diego 
Gas  and  Electric  Company,  the  Los 
Angeles  Department  of  Water  and 
Power,  and  the  City  of  Long  Beach.  PGT 
states  that  it  is  also  negotiating  similar 
firm  transportation  arrangements  with  a 
number  of  gas  distribution  utilities  in  the 
Pacific  Northwest  and  the  intermountain 
region:  Cascade  Natural  Gas 
Corporation.  IGI  Resources,  Inc., 
Northwest  Natural  Gas  Company, 
Washington  Natural  Gas  Company,  and 
Washington  Water  Power  Company. 
These  firm  transportation  Customers. 
PGT  states,  woidd  be  responsible  for 
obtaining  natural  gas  supplies  in 
Canada  and  obtaining  the  requisite 
Canadian  export  and  U.S  import 
authorizations.  This  project  is  intended 
solely  to  serve  the  transportation  needs 
of  these  utility  Customers,  PGT  states. 

PGT  states  that  the  Canadian  gas 
purchased  by  the  Customers  would  be 
transported  to  the  international 
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Boundary  near  Kingsgate,  through 
additional  pipeline  expansions  in 
Alberta  and  southeastern  British 
Columbia.  PGT  states  that  it  expects  to 
utilize  100  percent  of  this  capacity  for 
firm  transportation  service.  Therefore, 
PGT  states,  no  interruptible 
transportation  service  is  offered  by  this 
application  and  PGT  is  not  currently 
seeking  a  blanket  "open  access" 
certificate. 

PGT  states  that  PG&E,  expanding  its 
facilities  as  necessary,  would  deliver 
thermally  equivalent  volumes,  adjusted 
for  fuel  and  line  loss,  to  southern 
California  at  the  major  intrastate 
interconnection  of  the  PG&E  and  SoCal 
Gas  systems  at  the  Kern  River  Station, 
near  Bakersfield,  California.  After 
receipt  of  gas  at  the  Kern  River  Station 
firom  PG&E,  SoCal  gas  would  provide 
intrastate  transportation  for  the 
customers  in  southern  California,  PGT 
states.  In  the  Pacific  Northwest  and 
intermountain  region.  PGT  states  that 
after  receipt  of  transported  gas  at  the 
point  of  interconnection  with 
Northwest's  existing  system  at 
Stanfield,  Customers  would  be 
responsible  for  redelivery  of  such  gas  to 
their  own  distribution  systems. 

PGT  states  that  its  existing 
compressor  stations  would  be  used  with 
centrifugal  compressor  aerodynamic 
assembly  changes  on  five  existing  units 
and  compressor  replacement  at  ten 
existing  stations,  PGT  states.  PGT  states 
that  existing  metering  facilities  would  be 
expanded  to  allow  for  increased  flows. 

PGT  states  that  total  capital  costs, 
including  allowance  for  funds  used 
during  construction,  for  PGTs  portion  of 
the  proposed  project  are  estimated,  on  a 
1988  cost  basis,  at  $470,116,000.  PGT 
states  that  it  proposes  conventional 
financing  with  a  projected  mix  of  70 
percent  debt  and  30  percent  equity 
capital.  PGT  proposes  to  depreciate 
these  new  facilities  based  on  a  30-year 
economic  life.  PGT  states  that  it  does 
not  request  "cost-of-service"  rate 
treatment  for  its  proposed  project 

PGT  states  that  the  costs  for  the 
proposed  transportation  services 
include  only  incremental  costs  and  do 
not  include  any  costs  of  PGTs  existing 
pipeline  system.  Under  this  cost 
allocation  proposal  PGT  states  that  its 
existing  customers  bear  no  cost 
responsibility  for  the  new  facilities  or 
services  and  have  no  risk  of  exposure  to 
any  cost  responsibility  in  the  event  the 
facilities  are  underutilized. 

PGT  states  that  it  proposes  to  provide 
new  firm  transportation  service,  based 
on  the  incremental  cost  of  the  Expansion 
Project  via  new  Rate  Schedules  T-3  and 
T-4.  Rate  Schedule  T-3  is  for  firm 
transportation  service  for  gas  received 


at  Kingsgate,  or  Stanfield,  and  delivered 
to  Malin.  Rate  Schedule  T-4  is  for  firm 
transportation  service  for  gas  received 
at  Kingsgate,  and  delivered  to  Stanfield. 

PGT  states  that  the  proposed  rate 
structure  consists  of  a  two-part  monthly 
reservation  charge  using  a  D-1  and  D-2 
component  each  designed  to  recover  50 
percent  of  the  total  fixed  cost  of  the 
expansion  based  upon  a  maximum  daily 
and  annual  delivery  quantities, 
respectively.  No  usage  charge  or 
commodity  charge  is  proposed.  PGT  also 
requests  the  authority  to  negotiate 
individual  reservation  charges  which 
may  be  lower  than  the  maximum. 
Customers  agreeing  to  pay  a  lower 
reservation  charge  would  then  pay  a 
usage  charge  equal  to  the  difference 
between  the  maximum  reservation 
charge  stated  in  this  application  and  the 
negotiated  reservation  charge.  PGT 
adds.  PGT  states  that  firm 
transportation  priorities  would  be  based 
on  the  present  value  of  the  Customer's 
per  unit  reservation  charge. 

PGT  states  its  proposed  rates  as 
follows: 
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PGT  states  that  it  projects  that  on  or 
about  November  30, 1993,  it  would  begin 
dehveries  for  the  Customers,  assuming 
the  receipt  of  all  necessary  regulatory 
approvals  and  the  completion  of 
necessary  preconstruction  activities  in 
time  to  allow  construction  to  begin  in 
early  1992. 

Comment  date:  January  28, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-497-000] 
January  5, 1989. 

Take  notice  that  on  December  28, 
1988,  United  Gas  Pipe  Line  Company 
(United)  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
497-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Nerco  Oil  and  Gas,  Inc. 
(Nerco),  under  the  authorization  issued 
in  Docket  No.  CP88-6-000  pursuant  to 


section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Conunission  and  open 
to  public  inspection. 

United  would  perform  the  proposed 
interruptible  transportation  service  for 
Nerco,  a  marketer  and  producer  of 
natural  gas,  pursuant  to  a  transportation 
agreement  dated  November  28, 1988 
(contract  no.  Tl-21-1641).  United 
proposes  to  transport  on  a  peak  day  up 
to  77.250  MMBtu;  on  an  average  day  up 
to  77,250  MMBtu;  and  on  an  annual 
basis  28,196,250  MMBtu  of  natural  gas 
for  Nerco.  United  proposes  to  receive 
the  subject  gas  from  Nerco  at  an  existing 
interconnection  in  Black  Lake  Field, 
Natchitoches  Parish,  Louisiana,  for 
redelivery  to  existing  points  of 
interconnection  in  Ouachita  Parish  and 
Rapides  Parish,  Louisiana.  It  is  alleged 
that  Nerco  would  pay  United  the 
effective  rate  contained  in  United's  rate 
schedule  ITS,  or  such  other  rates  as  may 
be  just  and  reasonable  and  acceptable 
to  United.  United  avers  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
i  284.223(a)(1)  of  the  Commission's 
regulations.  United  commenced  such 
self-implementing  service  on  December 
15. 1988,  as  reported  in  Docket  No. 
STB9-1304-000. 

Comment  date:  February  21, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89^9O-00Dj 

January  5, 1989. 

Take  notice  that  on  December  28. 
1988,  Panhandle  Eastern  Pipe  Line 
Company  Panhandle),  3000  Bissonet 
Houston.  Texas  77251-1642.  filed  in 
Docket  No.  CPa9-490-000  a  request 
pursuant  to  §  157 205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  additional  delivery  points  and 
reassign  volumes  of  gas  delivered  to 
Kansas  Power  and  Light  Company 
(KP&L),  an  existing  jurisdictional  sales 
customer  of  Panhandle,  under  the 
certificate  issued  in  Docket  »o.  CP86- 
585-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  add  three 
existing  deUvery  points  to  its  Rate 
Schedule  G-3  sales  agreement  with 
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KPftL  It  ia  stated  that  theae  three 
delivery  points  were  deleted  from  the 
Rate  Schedule  G-2  sale*  agreement  with 
KP&L  Panhandle  states  that  the  subiect 
points  are  as  follows:  (1)  The  Stillwell 
point  located  in  Johnson  City.  Kansas; 
(2)  the  iseth  and  State  Line  point 


located  in  Johnson  County.  Kansas;  and 
(3)  the  Kansas  State  Line  delivery 
point* 

Panhandle  states  that  it  has  su£Bcient 
capacity  to  make  the  deliveries  to  the 
sub|ect  delivery  points  without 
detriment  or  disadvantage  to  its  existing 


ciutomers.  No  new  facilities  are 
proposed.  Panhandle  indicates  that  the 
total  maximum  deUvery  obligations  to 
KPftL  under  the  Rate  Schedule  G-3  sales 
agreement  would  remain  at  12,510  Mcf 
per  day  for  firm  service,  as  shown 
below. 
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Comment  date:  February  21,1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  United  Gas  Pipe  Line  Company 

IDodiel  No.  CP80^94-000| 

January  5. 1980. 

Take  notice  that  on  December  28. 
1968.  United  Gas  Pipe  Line  Company 
(United)  P.O.  Box  147a  Houston,  Texas 
77251-1478.  filed  In  Docket  No.  CP69- 
494-000  a  request  pursuant  to  i  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  natural  gas  on 
behalf  of  Natural  Gas  Clearinghouse 
(NGC),  under  the  authorization  Issued  in 
Docket  No.  CPe8-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  would  perform  the  propoead 
interruptible  transportabon  service  for 
NGC  a  marketer  of  natural  gas, 
pursuant  to  a  transportation  agreement 
dated  November  28, 1968  (contract  no. 
Tl-21-1977).  The  term  of  tf»e 
transportation  agreement  is  for  a 
primary  term  of  one  month  from  die  date 
of  first  delivery  of  gas  and  shall 
continue  hi  effect  month-to-month 
thereafter  until  terminated.  United 
proposes  to  transport  on  a  peak  day  up 
to  103,000  MMBtu:  on  an  average  day  up 
to  103,000  MMBtu:  and  on  an  annual 
basis  37.595,000  MMBtu  of  natural  gas 
for  NGC  United  proposes  to  receive  the 
subject  gas  from  NGC  at  an  existing 
interconnection  hi  Black  Lake  Field. 
Natchitoches  Paridt  Louisiana,  for 
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redelivery  to  three  existing  delivery 
points  in  Ouachita  Parish,  Louisiana.  It 
is  alleged  that  NGC  would  pay  United 
the  effective  rate  contained  in  United's 
rate  schedule  ITS,  or  such  other  rates  as 
may  be  just  and  reasonable  and 
acceptable  to  United.  United  avers  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
regulations.  United  commenced  such 
self-implementing  service  on  December 
15, 1988,  as  reported  in  Docket  No. 
ST89-13O5-00a 

Comment  date:  February  21.  I960,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Alabama-TannsiSBB  Natund  Gas 
Company 

[Docket  No*.  CT87-46-004.  CP87-400-002. 
and  CPB8-5e-003l 

January  S,  1980. 

Take  notice  that  on  December  21, 
1988.  Alabama-Tennessee  Natural  Gas 
Company  (Petitioner),  P.O.  Box  918. 
Florence.  Alabama,  35631,  filed  in 
Docket  Nos.  CP87-«e-aM.  CP87-400- 
002,  and  CP88-6d-003,  a  petition  to 
amend  the  orders  issued  on  March  16, 
1967.  February  22, 1968,  and  April  27. 
1988.  in  the  captioned  docketa.  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  so 
as  to  authorize  an  extension  in  the  term 
of  the  limited-tenn  certificates  issued  in 
sudi  dockets,  all  as  more  fully  set  forth 


abandoiunant  of  salaa  cootract  demaiMi  aad 
dalatian  of  Mlaa  to  deUvary  poinU  from  ill  Rata 
Sckadula  C-2  laiat  agraamant  with  KPaL  II  la 


in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  the  Commission, 
by  its  orders  issuing  the  above 
certificates,  authorized  Petitioner  to 
transport  volumes  of  natural  gas  on  an 
interruptible  basis  for  Tennessee  Valley 
Authority  (TV A)  for  use  at  its  Muscle 
Shoals.  Alabama,  National  Fertilizer 
Development  Center  (Docket  Na  CPB7- 
46),  for  Reynolds  Metals  Company  and 
Southern  Reclamation  Company 
(Reynolds)  for  use  at  its  plant  near 
Listeriiill  Alabama  (Docket  No.  CP87- 
400),  and  for  the  City  of  Decatur, 
Alabama  (Decatur)  for  resale  to  ito 
customers  (Docket  No.  CP88-56). 
Petitioner  states  that  it  has  received 
requesta  fit>m  TV  A.  Reynolds  and 
Decatur,  to  continue  the  transportation 
service  after  the  expiration  of  the 
existing  certificate  authorization. 
Petitioner  also  states  that  it  desires  to 
continue  to  make  interruptible 
transportation  service  available  on  ite 
pipeline  system  to  TV  A.  Reynolds  and 
Decatur. 

PetitiiMier  therefore  requests  that  the 
limited-term  certificates  issued  in  the 
captioned  proceedings  be  extended  for  a 
limited  term  ending  as  follows: 
Docket  No.  CP87-46  on  March  la  1990. 
Docket  No.  CP87-400  on  February  22. 

196a 
Docket  No.  CP68-66  on  April  27, 1990. 

Petitioner  asserts  that  no  other 
dianges  or  modifications  in  the  exisiting 
authorized  services  are  proposed. 

Comment  date:  January  26. 1969.  in 
accordance  with  die  first  subparagraph 
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of  Standard  Paragraph  F  at  the  end  of 

this  notice. 

7.  Colorado  Interstate  Gas  Conqiany 

[Docket  No.  CPS9-619-000] 
[anuary  6. 1980. 

Take  notice  that  on  December  30. 
1988.  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087.  Colorado  Springs, 
Colorado  80944.  filed  in  Docket  No. 
CP89-519-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  firm  transportation  service  for 
Cominco  American  Incorportated 
(Cominco),  an  end-user,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP86-580-000,  et  al,  pursuant  to  section 
7  of  the  Natural  Gas  Act  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CIG  states  that  pursuant  to  a 
transportation  agreement  dated  October 
31, 1988.  under  its  Rate  Schedule  TF-1.  it 
proposes  to  transport  up  to  10,000  Mcf 
per  day  of  natural  gas  for  Cominco  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  delivery  points  also 
listed  in  Exhibit  "A."  CIG  states  that  it 
would  receive  the  gas  at  existing  pointa 
on  its  system  located  in  Colorado,  and 
that  it  would  transport  and  redeliver  the 
gas,  less  fuel  gas  and  lost  and 
unaccounted-for  gas,  in  Hutchinson 
County,  Texas. 

CIG  advises  that  service  under 
§  284.223(a)  commenced  November  1, 
1988,  as  reported  in  Docket  No.  ST89- 
841-000.  CIG  further  advises  that  it 
would  transport  9,000  Mcf  on  an  average 
day  and  3,285  MMcf  annually. 

Comment  date:  February  21. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

B.  Mid-Louisiana  Gas  Company 

[Docket  No.  CP89-608-000| 

lanuary  8. 1986. 

Take  notice  that  on  December  29, 
1988,  Mid-Louisiana  Gas  Company  (Mid- 
Louisiana)  5251  DTC  Parkway, 
Englewood.  Colorado  80111.  filed  in 
Docket  No.  CP89-508-OOa  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205).  for 
authorization  to  provide  a 
transportation  service  for  Wintershall 
Corporation  (Wintershall).  ita  parent 
under  Mid-Louisiana's  blanket 
certificate  issued  in  Docket  No.  CP86- 
214-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Applicant  states  that  pursuant  to  a 
transjxntation  agreement  dated  October 
16, 1988,  it  proposes  to  transport  natural 
gas  for  Wintershall  bom  receipt  points 
located  in  the  Monroe,  Vixen,  Luna  and 
Irene  production  fields  of  Louisiana  and 
from  Eugene  Island  Block  1&  West 
Cameron  Block  32  and  the  Grand  Bay 
Receiving  Station  located  offshore 
Louisiana.  The  gas  would  be  delivered 
on  behalf  of  Wintershall  at  pointa  of 
interconnection  between  the  facilities  of 
Mid-Louisiana  and  Transcontinental 
Gas  Pipeline  Company  in  Ethel, 
Louisiana  and  between  Mid-Louisiana 
and  ANR  Pipeline  Company  at  Eugene 
Island  Block  34,  offshore  Lpouisiana. 
Peak  day  and  average  day 
transportation  quantities  are  both 
expected  to  be  50,000  MMBtu.  %vhich 
would  result  in  an  annual  transportation 
quantity  of  18.250,000  MMBtu.  Mid- 
Louisiana  advises  that  the  service 
commenced  November  19. 1988.  as 
reported  in  Docket  No.  ST89-1398-00a 
pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations. 

Comment  date:  February  21. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-S06-000| 

January  6, 1980. 

Take  notice  that  on  December  29. 
1988.  Williams  Natural  Gas  Company 
(WNG).  P.O.  Box  3288,  Tulsa.  Oklahoma 
74101.  filed  in  Docket  No.  CP89-506-000. 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205),  for 
authorization  to  provide  a 
transportation  service  for  The  Kansas 
Power  and  Light  Company  (KPL).  under 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP8&-831-00a  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

WNG  requesta  authorization  to 
transport  on  a  firm  basis,  up  to  a 
maximum  of  24,825  MMBtu  of  natural 
gas  per  day  for  KPL  from  various  receipt 
pointa  in  Kansas,  Oklahoma,  Texas  and 
Wyoming  to  various  delivery  pointa  on 
WNG's  pipeline  system  located  in 
Kansas,  Missouri,  Nebraska  and 
Oklahoma.  WNG  anticipates 
transporting  24.825  MMBtu  on  average 
and  peak  days,  which  would  result  in 
9.061.125  MMBtu  being  transported 
annually.  WNG  states  that  the 
transportation  service  commended  on 
November  1. 1988.  as  reported  in  Docket 
No.  ST89-1154-00a  pursuant  to 
S  284.223(a)  of  the  Commission's 
Regulations. 


Comment  date:  February  21. 1966.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Cokxado  Interstate  Gas  Company 

[Docket  No.  CPB9-621-000I 
January  6, 1969. 

Take  notice  that  on  December  30. 
1988.  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs. 
Colorado  60944.  filed  in  Docket  No. 
CP89-521-000,  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
provide  a  firm  transportation  service  for 
Cominco  American  Incorporated 
(Cominco).  an  end-user,  imder  the 
blanket  certificate  issued  in  Docket  No. 
CP86-589-000,  et  ai.  pursuant  to  section 
7  of  the  Natural  Gas  Act  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CIG  states  that  pursuant  to  a 
transportation  agreement  dated  October 
31, 1988,  under  ita  Rate  Schedule  TF-1,  it 
proposes  to  transport  up  to  5,000  Mcf  per 
day  of  natural  gas  for  Cominco  trom 
points  of  receipt  hsted  in  Exhibit  "A"  of 
the  agreement  to  delivery  points  also 
listed  in  Exhibit  "A".  CIG  states  that  it 
would  receive  the  gas  at  an  existing 
point  on  ita  system  located  in 
Sweetwater  County,  Wyoming,  and  that 
it  would  transport  and  redeUver  the  gas, 
less  fuel  gas  and  lost  and  imaccounted- 
for  gas,  in  Hutchinson  Coimty.  Texas. 

CIG  advises  that  service  tmder 
9  284.223(a)  commenced  November  1. 
1988.  as  reported  in  Docket  No.  ST89- 
135»-00a  QG  further  advises  that  it 
would  transport  4.500  Mcf  on  an  average 
day  and  1,642  MMcf  annually. 

Comment  date:  February  21. 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Colorado  Interstate  Gas  Company 

[Docket  No.  CPe9-520-000| 
January  6, 1980. 

Take  notice  that  on  December  30. 
1988.  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1067,  Colorado  Springs. 
Colorado  60944,  filed  in  Docket  No. 
CP60-520-000  a  reqtiest  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  firm  transportation  service  for 
Cominco  American  Incorporated 
(Cominco),  an  end-user,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP8fr-589-000.  et  ai.  pursuant  to  section 
7  of  the  Natural  Gas  Act  all  as  more 
fully  set  forth  in  the  request  that  is  on 
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file  with  tiie  CommiMion  and  open  to 
public  inspection. 

CIG  states  that  pursuant  to  a 
transportation  agreement  dated  October 
31. 19e&  under  its  Rate  Schedule  TF-1,  it 
proposes  to  transport  up  to  10,000  Mcf 
per  day  of  natural  gas  for  Cominco  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  delivery  points  also 
Usted  in  Exhibit  "A".  QG  states  that  it 
would  receive  the  gas  at  an  existing 
point  on  its  system  located  in 
Sweetwater  County,  Wyoming,  and  that 
it  would  transport  and  redeliver  the  gas, 
less  fuel  gas  and  lost  and  unaccounted- 
for  gas,  in  Hutchinson  County,  Texas. 

CIG  advises  that  service  under 
S  284.223(a)  commenced  November  1, 
1968,  as  reported  in  Docket  No.  ST89- 
839-OOa  QG  further  advises  that  it 
would  transport  9,000  Mcf  on  an  average 
day  and  3.285  MMcf  annually. 

Comment  date:  February  21, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standaid  Paragraphs 

P.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  ^e  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
furisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
8  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CaaheO, 
Secretary. 
[FR  Doc.  80-656  Filed  1-11-60;  8:45  am] 

MJJNQ  COOC  STir-SI-M 

[Oodiat  No.  C887-37-001  tt  at] 

MJL  Hanna  Co^  Trt-Service  DrMIng 
Co.  et  aL;  Appicatlona  for  Small 
Producer  Cartiflcates  * 

January  10, 1980. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  S  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
24, 1989,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20428,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  appropriate  action  to  be 
taken  but  wiU  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 


petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 


Oocfceirto. 

Oatofitod 

CS67-37-001  „ 

'11-30-68 

MA  Hanna  Co, 
(Tr».S«ryic« 
OriKngCo.). 
214  West 
Texas.  Sum 
1200. 

Mi(aw)d.TX 
79701. 

CS71-178^)00 

•10-21-88 

Grtfiam- 

DriMngCo. 

•ndGraham- 

Mtchaeta 

Corp.. 

(Graham- 

Mictwefis 

OriKngCo.). 

P.O.  Box  247, 

Wichrta.KS 

67201. 

CS6S-99-000 

•S-28-68 

TBA  Pelroteum. 
Inc.Gaie 
Thompaon 
andKaran 
BoMrtecRt  1. 
Box  113. 
Enck.OK 
73645. 

csa»-9-ooo.. 

11-29-88 

Oavon  Energy 
Corp..  1500 

Mid-Amarica 

To««er.  20 

North 

BrowAway. 

OUthoim 

Cily.  OK 

73102-8260. 

CS89-10-000      .._. 

11-29-68 

GrMnM 
Petrolaum 
Corp..  141 
Union 
Boulewd. 
Suite  475. 
Lal(«wno(1, 
CO  80228. 

CS89-1 1-000     

12-5-88 

Rice  Oil  Co.. 
1301  East 
SchartMuer 

St,  Hobbs, 
NM  88240. 

CSa8-12-0100 

12-20-68 

John  T.  (Tom) 
HuS.  P  0  Box 
1268. 
PtmhMk*. 
OK  74056. 

'  Thii  notice  doet  not  provide  for  consolidation 
far  bearing  of  the  aeveral  matten  covered  herein. 


■  By  lallar  dated  Novwnber  15.  1966.  Applicant 
requeela  that  the  name  ol  M.A.  Hanna  Comperry  be 
recognzed  as  wnaN  producer  certificate  hotdar  in 
Docket  No.  CS67-37  in  ieu  o(  Tri-Service  DnMing 
Compeny. 

'By  letter  dated  October  19.  1988.  as  auppie- 
mented  by  letter  dated  NoMember  21,  1986.  Appti- 
cani  requests  to  add  GrahairvMichaeks  Corporation 
as  wnaa  producer  certificate  cohoider  in  Docket  No. 
CS71-176.  along  iMlh  Graham-MKhaeks  OnNing 
Comperry. 

■Additional  materiel  received  December  6.  1968 

(FR  Doc  89-769  Filed  1-11-68;  8:45  am] 
sajJNQ  COOC  »^^^^*v^» 
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(Dockat  No*.  CP-aO-510-000,  at  aL] 

Wiiliatna  Natural  Qaa  Company,  et  aL; 
Natural  Gaa  Certificate  Filings 

January  4. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

(Docket  No.  CP8»-51(MX»| 

Take  notice  that  on  December  29, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP-89-51O-000  a  request  pursuant  to 
S9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  PSI.  Inc.  and 
UtiliCorp  United.  Inc.  (PSI/Uulicorp),  all 
d?  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williams  proposes  to  transport 
natural  gas  for  PSI/Utilicorp,  a 
marketer,  on  an  intemiptible  basis, 
pursuant  to  a  transportation  agreement 
dated  October  1, 1988.  Williams 
explains  that  service  commenced 
October  1, 1988,  under  S  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-1151-000. 
Williams  further  explains  that  the  peak 
day  quantity  would  be  250,000  MMBtu. 
the  average  day  quantity  would  be 
250,000  MMBtu.  and  that  the  annual 
quantity  would  be  91.25a000  MMBtu. 
Williams  explains  that  it  would  receive 
natural  gas  for  the  account  of  I'SI/ 
Utilicorp  at  receipt  points  located  in 
Kansas.  Colorado,  Missouri,  Texas, 
Wyoming,  and  Oklahoma  and  would 
redeliver  the  gas  at  various  delivery 
points  in  Kansas,  Missoiui,  Oklahoma, 
Texas  and  Wyoming. 

Comment  date:  February  21, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  l^peline  Company  of 
America 

[Docket  No.  CP8»-4a2-00OJ 
January  4. 1980. 

Take  notice  that  on  December  28, 
1988,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP89-492-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  PSL 
Inc.  (PSI),  a  natural  gas  marketer,  under 


'  its  blanket  authorization  issued  in 
Docket  No.  CP8e-582-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  would  perform  the  proposed 
intemiptible  transportation  service  for 
PSL  pursuant  to  an  intemiptible 
transf>ortation  service  agreement  dated 
September  20, 1988.  The  transportation 
agreement  is  effective  through  the  end  of 
September  1988,  and  shall  continue 
month  to  month  thereafter  unless 
terminated  by  five  days  prior  notice  by 
either  party.  Natural  proposes  to 
transport  up  to  a  maximum  of  1000,000 
MMBtu  of  natural  gas  per  day  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provision  of  Natural's  Rate 
Schedule  ITS);  on  an  average  day  up  to 
10,000  MMBtu;  and  on  an  annual  basis 
3,650,000  MMBtu  of  natural  gas  for  PSL 
Natural  proposes  to  receive  the  subject 
gas  at  various  points  located  in  the 
states  of  Aricansas.  Illinois.  Indiana, 
Kansas,  Louisiana  (including  Offshore 
Louisiana).  New  Mexico,  Oklahoma,  and 
Texas.  It  is  stated  that  the  points  of 
delivery  are  located  in  the  states  of 
Indiana  and  Texas.  The  ultimate 
consumers  are:  High  Plains  Natural  Gas 
Company,  City  of  Canadian  Light  Plant 
Kiillips  Petroleum.  Northern  Indiana 
Public  Service  Company,  Air  Prod.  & 
Chem.  Inc.,  Alhs  Chalmers  Mfg.  Co.,  Am. 
General  Corp.,  American  Can  Co., 
American  Cyanamid  Co.,  American 
Home  Foods,  American  Maize  Products, 
American  Steel  Forys,  Amoco  Oil  Co.. 
Austenal  Microcast  Div.,  Bendix  Corp., 
Bethlehem  Steel  Corp..  Blaw  ICnox  F  & 
Mill  Inc.,  Budd  Co..  Bunge  Corp.,  C.J. 
Wood  Co..  Celotex  Corp..  Central  Soya 
Co.  Inc.,  Commonwealth  Edison  2nd, 
Coming  Glass  Works,  Culver  Ed 
Foundation.  Dalton  Foundries,  Dana 
Corp.-Ft  Wayne  Div..  Dodge  Mfg.  Corp., 
EJ.  Dupont  De  Nemours.  Elkhart 
General  Hosp.,  Energy  Cooperative  Inc., 
Essex-International  Falstaff  Brewing 
Corp.,  Federated  Metals  Corp..  Fort 
Wayne  State  Sanpol  GA.T.X.,  General 
Electric  Co.-Taylor  St,  General  Tire  & 
Rubber,  Georgia  Pacific  Corp.,  Gladieux 
Refinery,  Glidden-Durkee  Div..  Globe 
Industries.  Goshen  Milk  Div.,  Griffith 
Food  Prod.  Inc.,  Grissom  Air  Force  Base, 
Hammond  Lead  Prod.,  Harbison  Walker 
Refivct  Ind.  Fuel  &  Asphalt  Indiana 
Fore  ft  Mach  Co.,  Inland  Steel  Co.. 
International  Harvester,  Joslyn  Steel. 
Kaiser  Alum.  And  Chem.  Corp.,  Keyes 
Fibre  Co.,,  Lake  Coimtry  Commissioners. 
Laketon  Asphalt  Laporte  Hosptial. 
Lasalle  Steel  Co.,  Lehigh  Portland  Cemt 
Co.,  Lever  ftvthers,  Linde  Co.,  Luvis 
Bros.  Co.  Inc.,  Mason  Metals  Co.  Inc 


Memorial  Hospital  of  Sb,  Metallurgical 
Proc.  Corp.,  Midwest  Steel  Div.  of 
National  Steel,  Miles  Laboratories  Inc. 
N.  American  Rockwell  Corp.,  N.LR. 
Corp.,  National  Can  Corp.,  Owens 
Coming  Fibreglass,  Packaging  Corp.  of 
America,  Parkview  Memorial  Hospital 
Peter  Echrich  and  Sons.  Phelps  Dodge 
Copper,  Porter  Memorial  Hospital  RJL 
Donneley  &  Sons,  Roll  Coater  Inc. 
Screw  &  Bolt  Corp.  of  America. 
Simmons  Co..  St  Anthony's  Hospital  St 
Catherine's  Hospital  St  Margaret 
Hospital  Standard  Forging  Corp.. 
Staiiffer  Chemical  Corp..  Themark  Corp„ 
Terrington  Co.  Inc..  US  Gypsum  Co..  US 
Reduction  Co..  Union  Carbide  Linde 
Div.,  Union  Drawn  RepubUc  ST.,  Union 
Tank  Car  Co.,  United  States  Steel  Corp, 
Univ.  Notre  Dame  Power  House, 
Valpariso  University,  Vulcan  Metals, 
Wabash  Smelling.  Westville  Oil  &  Mfg. 
Inc.,  Wheelbrator  Corp.,  White  Farm 
Equipment  Co..  Wilson  Foods  Corp., 
Winamac  Steel  ProducU.  Wylain  Inc, 
Youngstown  Steel  &  Tubing  Co.  and 
Zollner  Corp.  Natural  Avers  that  no  new 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  peiformed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  Natural  commenced  such 
self-implementing  8er\'ice  on  November 
1, 1988.  as  reported  in  Docket  No.  ST80- 
146&-00a 

Comment  date:  February  21, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williaiiis  Natural  Gas  Company 

[Docket  No.  CPSO-SOS-OOO) 

Take  notice  that  on  December  29, 
1988,  WiUiams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-S05-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  PSI  Ina  (PSI).  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  pubUc 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  PSI  a  marketer,  on  a  firm 
basis,  pursuant  to  a  transportation 
agreement  dated  November  1, 1968. 
Williams  explains  that  service 
commenced  November  1. 1968.  under 
S  284.223(a)  of  the  Commission's 
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Regulations,  as  reported  in  Docket  No. 
ST89-1155-000.  Williams  further 
explains  that  the  peak  day  quantity 
would  be  2.167  MMBtu.  the  average  day 
quantity  would  be  2,167  MMBtu.  and 
that  the  annual  quantity  would  be 
790955  MMBtu.  Williams  explains  that 
it  would  receive  natural  gas  for  PSTs 
account  at  receipt  points  located  in 
Kansas,  Missouri.  Texas,  Wyoming,  and 
Oklahoma  and  would  redeliver  the  gas 
for  PSTs  account  at  various  delivery 
points  in  Kansas. 

Comment  date:  February  21. 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Mitchell  Marketing  Company,  at  aL 

(Dodtet  No.  Cl89-150-00a  et  ■!.] 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorization,  all  as  more 
fully  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  for  public  inspection. 


Oocfcal  Na  and  dMs 

Apptcam 

089-150-000  12-5- 

MMctMl  MwfcMngCa  2001 

88 

cies-iea-ooo  12-7- 

88 

Woodlandi.  TX  77380. 
Qrnhwn   Eiwgy   MarkMing 
Coip..      109     Northpwk 
BML.    PO.     Rm    3134, 
Covington,     LA     70434- 
3134. 

Comment  date:  January  18, 1989,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
1 157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 


filings  shouid  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  O.  Cubdl. 
Secretary. 
[PR  Doc  89-747  Filed  1-11-88: 8:45  am] 

■lUJNG  COOC  •717-S1-M 


(Docket  No.  TA8»-1-2(HW0  and  TMt9-6- 
2(H)00] 

Algonquin  Qa«  Transmission  Co.; 
Proposed  Ctwngss  In  FERC  Qas  Tariff 

January  8, 1989. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  January  3. 1989,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  Effective  March  1, 1989 

Thirtieth  Revised  Sheet  No.  201 

Proposed  to  ba  Effactiva  Febniary  1, 
1988 

Twenty-fourth  Revised  Sheet  No.  205 
Fifteenth  Revised  Sheet  No.  214 

Algonquin  states  that  pursuant  to 
Section  17  of  the  General  Terms  and 
Conditions,  it  is  filing  Thirtieth  Revised 
Sheet  No.  201  as  part  of  its  Annual 
Purchased  Gas  Adjustment  ("Annual 
PGA")  to  update  its  latest  estimated 
cost  of  purchased  gas.  as  more  fully  set 
forth  in  the  instant  filing.  The  proposed 
effective  date  for  Thirtieth  Revised 
Sheet  No.  201  is  March  1. 1980. 

Algonquin  states  that  the  rate  changes 
in  the  Annual  PGA  represent  a  projected 
increase  in  Algonquin's  purchased  gas 
costs  of  approximately  $4.3  million  for 
the  three  month  period  beginning  March 
1, 1989.  for  Rate  Schedules  F-1.  WS-1. 
B-1,  and  M. 

Algonquin  states  that  it  is  filing 
Twenty-fourth  Revised  Sheet  No.  205 
and  Fifteenth  Revised  Sheet  No.  214  to 
track  changes  made  by  its  pipeline 


supplier.  Texas  Eastern,  in  the  rates 
underlying  Algonquin's  Rate  Schedules 
F-4  and  SS-III,  respectively.  The 
changes  in  Rate  Schedule  F-4  refiect  a 
decrease  of  $1,113  per  MMBtu  in  the 
Demand  component  and  an  increase  of 
$0,192  in  the  Commodity  component 
The  change  in  rate  Schedule  SS-III 
reflects  a  decrease  in  the  Non-FDDQ 
Withdrawal  charge  of  $0.0108  per 
MMBtu.  The  proposed  effective  date  of 
Twenty-fourth  Revised  Sheet  No.  205 
and  Fifteenth  Revised  Sheet  No.  214  is 
February  1, 1989. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard,  or  to 
protest  said  filing  should  file  a  motion  to 
intervene,  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti«et  NE.,  Washington, 
DC  20426,  in  accordance  with 
S9  385.214  and  386.211  of  the 
Conmiission's  Rules  and  Regulations. 
All  such  motions  or  protests  in  Docket 
No.  TA89-1-20-000  should  be  filed  on  or 
before  January  31. 1989.  and  all  such 
motions  or  protests  in  Docket  No. 
TM89-e-20-000  should  be  filed  on  or 
before  January  17, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  party  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  Cadieli, 
Secretary. 
PR  Doc.  89-748  Filed  1-11-89;  8:45  am] 

••LUNQ  COOC  SriT-Ot-M 


[Docket  Na  TO89-2-48-000] 

ANR  PipoMns  Co.;  Propossd  Changos 
In  FERC  Gaa  Tariff 

January  9, 1980 

Take  notice  that  ANR  Pipeline 
Company  ("ANR").  on  December  29, 
1988,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheet  to  be  effecive 
February  1. 1989: 

Nineteenth  Revised  Shaat  No.  18 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  implement  ANR's 
quarterly  PGA  rate  adjustment  pursuant 
to  section  15  of  the  General  Terms  and 
Conditions  of  ANR's  Tariff. 

ANR  states  Nineteenth  Revised  Sheet 
No.  18  shows  a  16.65<  per  dekatherm 
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(dth)  increase  in  the  gas  cost  component 
of  the  commodity  rate  of  ANR's  CD-I/ 
MC-1  Rate  Schedules,  a  decrease  of 
$0,099  in  the  monthly  D-1  demand  rate 
and  a  reduction  of  .93t  in  the  D-2 
demand  rate  applicable  to  the  CD-l/ 
MC-1  Rate  Schedules.  The  instant  filing 
further  reflects  an  increase  in  ANR's 
one-part  rate  applicable  to  Rate 
Schedules  SGS-1  of  13.88<  per  dth. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NW..  Washington,  DC  20426.  in 
accordance  with  iS  385.214  and  385.211 
of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  f^iHrfrt. 
Secretary. 

(FR  Doc.  89-749  Filed  l-ll-a9:  8:45  am) 
■OJJNG  COOE  «717-ei-M 


[Docket  Na  RPS9-21 1-0041 

CNG  Transmission  Corp4  Compliance 
Filing  and  Motion 

lanuary  &  1989. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG")  on  December  30, 
1988.  tendered  for  filing  Fifth  Revised 
Sheet  No.  31.  Third  Revised  Sheet  No. 

32.  Second  Revised  Sheet  No.  33. 
Alternate  FifUi  Revised  Sheet  No.  31, 
Alternate  Third  Revised  Sheet  No.  32 
and  Alternate  Second  Revised  Sheet  No. 

33,  all  to  Original  Volume  No.  1  of 
CNG's  FERC  Gas  Tariff,  to  become 
effective  January  1. 1989,  subject  to 
refund.  Also  take  notice  that  CNG 
moved  to  make  the  revised  tariff  sheets 
effective  on  January  1, 1989,  at  the  close 
of  the  suspension  period  in  this  case. 

CNG  states  that  the  proposed 
alternate  tariff  sheets  comply  with  the 
Commission's  suspension  order  issued 
August  1. 1988.  as  amended  on 
rehearing,  and  that  the  primary  tariff 
sheets  reflect  a  volimtary  reduction  in 
rates  from  the  compliance  filing  level. 


Copies  of  the  filing  were  served  upon 
CNG's  jurisdictional  customers,  parties 
to  Docket  No.  RP88-211-000  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Stiwt  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taiken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD-CadMU. 
Secretary. 

(FR  Do&  89-657  Piled  1-11-89: 8:45  am] 
MUJNQ  COOC  sru-vt-si 

[Docket  Na  TQe9-3-21-000] 

Coiumtiia  Gas  Transmission  Corpn 
Proposed  Cttanges  in  FERC  Gas  Tariff 

lanuary  6, 1989. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  December  30. 1988,  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
to  be  effective  February  1, 1989: 
One  hundred  and  thirty-second  Revised 

Sheet  No.  16 
Twentieth  Revised  Sheet  No.  16A2 
Thirth-seventh  Revised  Sheet  No.  64A 

Columbia  states  that  the  sales  rates 
set  forth  on  One  hundred  and  thirty- 
second  Revised  Sheet  No.  16  reflect  an 
overall  increase  of  l.lSi  per  Dth  in  the 
Commodity  rate,  and  decreases  of  $.249 
per  Dth  in  the  Demand-1  rate  and  3.59< 
per  Dth  in  the  Demand-2  rate.  In 
addition,  the  transportation  rates  set 
forth  on  Eighteenth  Revised  Sheet  No. 
16A2  reflect  an  increase  in  the  Fuel 
Charge  component  of  .03i  per  Dth. 

Columbia  states  that  these  tariff 
sheets  reflect  the  following: 

(1)  A  Current  Purchased  Gas  Cost 
Adjustment  Applicable  to  Sales  Rate 
Schedules; 

(2)  The  one-month  continuation  of 
certain  surcharges  which  were  accepted 
by  the  Conunission  on  February  26, 1988 
to  be  effective  during  the  12-month 
period  March  1, 1988  through  February 
28, 1989;  and 

(3)  A  Transportation  Fuel  Chai^ge 
Adjustment 


In  addition.  Columbia  states  that  it 
has  entered  into  revised  service 
agreements  which  significantly  modify 
its  prior  service  agreements  with  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern).  However,  because  the 
new  service  agreements  are  subject  to 
the  terms  and  conditions  contained  in  a 
Commission  approved  setUement  in 
Docket  Nos.  RP85-177,  et  al.,  which  has 
yet  to  become  effective,  the  rate  impact 
of  the  new  service  arrangements  with 
Texas  Eastern  is  not  reflected  in  the 
instant  PGA.  However.  Columbia 
requested  the  Conunission  to  grant 
certain  waivers  in  connection  with  costs 
incurred  under  the  revised  Texas 
Eastern  service  agreements.  Specifically, 
waivers  related  to  converted  sales 
service  and  standby  charges  as  set  forth 
in  the  revised  agreements. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  625  North  Capitol 
Sti^et  NE..  Washington.  DC  20428,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Conunission  and  are 
available  for  public  inspection. 
LouD.CadielL 
Secretary. 
[PR  Doc.  89-658  Piled  1-11-8S:  8:45  am] 

WLUNO  COOC  C717.«1-« 


(Docket  Na  RPSS-1t7-012] 

Columt>ia  Gas  Tranamisaion  Corp; 
Proposed  Cttanges  In  FERC  Gaa  Tariff 

lanuaiy  8, 1989. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  December  30. 1988,  tendered  for  fiUng 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
to  be  effective  January  1. 1989: 

Eighteenth  Revised  Sheet  No.  Iffl 
Eighth  Revised  Sheet  No.  16B1 
Eighth  Revised  Sheet  No.  16B2 

Columbia  states  that  the  foregoing 
tariff  sheets  modify  and  supplement 
Columbia's  previous  filings  in  Doclwt 
No.  RP88-187  in  which  Columbia 
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establiahed  procadurca  pnrsyant  to 
Order  No.  500  to  recover  from  its 
cuatomen  the  take-or-pay  and  ooatract 
reformation  coata  biUad  to  Cohunbia  by 
ita  pipeline  suppliera.  Spedfically, 
Cohimbia  propoeea  to  reviae  and 
supplement  ita  earlier  filinga  to  permit  it 
to  flow  through  take-or-pay  and  contract 
reformation  coata  to  be  billed  to  it  by  (i) 
Texaa  Gas  Tranamisaion  Corporation 
purtoant  to  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
order  issued  on  December  8, 1968  in 
Docket  Nos.  RP88-177  and  RP88-23a  (ii) 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  pursuant  to  the 
Commiaaion's  orders  on  issued 
December  5, 1966  in  Docket  No.  RP88- 
241  and  on  December  B.  1968  in  Docket 
No.  RPe8-24a  and  (iii)  Panhandle 
pursuant  to  the  Commission's  orders 
issued  on  November  2S.  1988  in  Docket 
Noa.  RPe8-9  and  RP89-ia 

Copies  of  the  filing  were  served  upon 
Columbia's  juriadictiooal  customers  and 
interested  state  commisaions  and  upon 
each  person  designated  on  the  official 
service  list  cooopiled  by  the 
Commiaaion's  Secretary  in  Docket  No. 
RP8e-187-00a 

Any  person  desiring  to  be  heard  or  to 
protest  said  filiiig  should  file  a  motion  to 
intervene  or  pretest  with  the  Federal 
Energy  Regulatory  Commisston.  IMoo 
Center  Plan  BoUding.  825  North  C^^itol 
Street  NE,  Waahiagton.  DC  2008.  in 
accordance  with  Roles  211  end  214  of 
the  Coramiasioa's  Roles  of  Practice  and 
Procadore.  All  such  motions  or  protests 
shottld  be  filed  on  or  before  )aniiary  19, 
1988.  Protesta  will  be  considered  by  the 
Commission  In  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wiahing  to 
become  a  party  must  file  a  motion  lo 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inapection. 
Lois  a  CuakM. 
Stcntary. 

(PR  Doc.  8»46e  FUed  1-11-88;  8:4S  am) 
iooot«m-«vM 
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Co; 
ClwngM  in  FERC  Qw  TarW 

lanuary  8, 1900. 

Take  notice  that  on  December  30, 
1988.  Fterida  Gaa  Transmission 
Company  (FGT)  tendered  for  filing  the 
following  tariff  aiiaeU  to  iU  FERC  Gaa 
Tariff,  to  be  eCbctive  February  1. 1988. 


PERC  Gat  Tariff,  Pint  Revised  Volume 
No.1 

37th  Revised  ^leet  No.  8 

FERC  Gas  Tariff,  Original  Volume  No.  2 

Seth  Revised  Sheet  Na  128 

FGT  states  that  these  tariff  sheets  are 
filed  in  accordance  with  1 154.308  of  the 
Commission's  Regulations  and  pursuant 

to  Section  15  (Purchaaed  Gaa 

Adjustment  daose)  of  FCTs  FERC  Gas 
Tariff.  First  Revised  Vohmie  Na  1  to 
reflect  an  increase  in  FGTs 
jurisdictional  rates  due  to  an  increase  in 
its  average  cost  of  gas  purchaaed  from 
that  reflected  in  its  Quarterly  PGA  filing. 
Docket  No.  TQ80-2-34-00a  effective 
November  1. 198a 

FGT  states  that  the  effect  of  the 
purchased  gas  cost  reduction  being  filed 
represents  an  increase  of  1.550  cents/ 
therm  for  Rate  Schedules  G  and  1  and 
.44  cento/Mcf  for  Rate  Schedule  T-3  aa 
measured  against  FGTs  Quarterly  PGA 
filing  in  Docket  No.  TQ8&-Z-34-000 
effective  November  1, 1968. 

FGT  states  that  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  iU  FERC  Gas  Tariff,  First 
Revised  Volume  Na  1,  Original  Vohune 
No.  2  and  Interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shonld  (Qe  a  notion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commiaaion,  825 
North  Capitol  Street  NK,  Washington. 
DC  20428  in  accordance  with  |  i  385.211 
and  385.214  of  the  Commission's  Roles 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
pubhc  inspection  in  the  Public  Reference 
Room. 

LoisaCaahalL 
Secntary. 

(PR  Doc  a»-aao  rUad  l-ll-asc  &«$  am] 
I  cose  sxivai-n 
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iTianairtaaionCa; 
ProponcQ  CtMnQss  In  FERC  Gns  Tariff 
PurdMaad  Qaa  Adfustmant  ClMiea 


January  8, 108B. 

Take  notice  that  Great  Lakes  Gaa 
Transmission  Company  ("Great  Lakes") 
on  December  29, 1988.  tendered  for  filing 
Eighteenth  Revised  Sheet  Noa.  57(i)  and 


57(ii),  Nineteenth  Revised  Sheet  Noe. 
57(i)  and  S7(ii)  and  Sixth  Reviaed  Sheet 
No.  57(v)  to  Great  Lakes  Gas 
Transmission  Company's  ("Greet 
Lakes ")  FERC  Gaa  Tariff.  First  Revised 
Volume  No.  1. 

Great  Lakes  states  that  these  tariff 
sheets  reflect  PGA  rates  for  the  months 
February,  March  and  ^nil.  1986  aa 
required  by  Commission  Order  No.  483, 
dated  November  10, 1987,  and  Great 
Lakes'  FERC  Gas  Tariff. 

Great  Lakes  states  that  Eighteenth 
Revised  Sheet  Nos.  57(i)  and  57(ii), 
proposed  to  be  effective  February  1. 
1969.  reflect  a  surcharge  rate  which 
expires  on  Febniary  28, 1969.  Nineteenth 
Revised  Sheet  Noa.  57(i)  and  57(ii)  are 
enclosed  in  order  to  reflect  the 
termination  of  the  surcharge  and  are 
proposed  to  be  effective  on  March  1. 
1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commiasion,  825 
North  Capitol  Street,  NE.,  Waahington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commiaaion's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  13, 1966u  ProteaU  wiU  be 
considered  by  the  Commiesion  kn 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


)D.( 

Secretary. 

PH  Doc.  M-em  Filed  WlV-88;  •:«»  aa] 
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{Dodral  Na  TQ89  I  46  8881 


IntaT'^ity 
IncjTarWf  FMny 

January  8, 198a 

Take  notice  that  on  December  30. 
1988,  Inter-City  Minnesota  Pipelines 
Ltd..  Ina  ("Inter-City")  245  Yorkland 
Boulevard.  North  York.  Ontaha  Canada 
M)2  iRl,  tendered  for  filing  a  reviaed 
tariff  sheet  to  Original  Volume  No.  1  of 
iU  FERC  Gas  Tariff  to  be  effective 
February  1. 1989: 

Oiiginal  Vohmie  Na  1 

First  Revised  Thirty-First  Revised  Sheet 

No.  4 

Inter-City  statea  that  this  revised  tariff 
sheet  is  filed  aa  InterCity's  quarterly 
PGA  pursuant  to  Otimt  Noa.  483  and 
483-A.  The  revised  tariff  sheet  reflects  a 
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commodity  rate  of  $1.48  per  MMBtu  in 
Inter-City's  Eastern  Zone  and  of  $2.51 
per  MMBtu  in  Inter-City's  one-part  rate 
for  the  Western  Zone. 

Inter-City  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  Washington, 
DC  20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  17, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene: 
provided,  however,  that  any  person  who 
has  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  futher  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LotoaCashaD. 
Secretary. 

(PR  Doc  80-750  Filed  1-11-80: 8:45  am] 
)  0001  srir-sva 


[Docket  Na  RP72-1 10-047] 
lowa-Wnolt  Qa*  and  Electric  Co; 


January  0, 1980. 

Take  notice  that  on  December  30, 
1988.  lowa-nUnois  Gas  and  Electric 
Company  (Iowa-Illinois)  filed  a  petition 
for  waiver  of  the  provisions  of  the 
requirements  of  9  385.2011  of  the 
Commission's  Regulations. 

lowa-niinois  states  that  it  is  unable  to 
comply  with  the  electronic  data 
reporting  requirements  as  they  pertain 
to  FERC  Form  No.  2/2A.  lowa-Dlinois 
states  that  iU  FERC  Form  No.  2/2A  is 
due  April  30, 1980  and  cannot  acquire 
the  computer  development  capability  in 
time  to  comply.  Iowa-Illinois  alleges  that 
the  acquisition  of  such  computer 
development  capability  would  cause 
severe  economic  hardship.  Accordingly, 
Iowa-Illinois  requests  a  waiver  for  the 
maximum  period  of  one  year  from  the 
filing  requirement  to  file  Form  No.  2/2A 
on  electronic  media  as  it  does  not  have, 
and  is  unable  to  acquire,  the  computer 
development  capability  to  timely  file  the 
information  required. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.214. 
385.211  (1969)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  | 

iD. 


Secretary. 

(PR  Doc  89-751  Filed  1-11-80;  a-45  am] 
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[Pocket  NaTOeO  4  S  0001 

MMweetem  GUm  Trananiieaion  Ccj 
Rate  FMng  Pureuant  to  Tariff  ftale 
Adfustntenl  ProvWone 

January  9, 1980. 

Take  notice  diat  on  December  30. 
1968.  Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Thirty- 
Sixth  and  Thirty-Seventh  Revised 
Sheets  No.  6  to  Original  Volume  No.  1  of 
its  FERC  Gas  Tariff  to  be  effective 
January  1, 1909  and  February  1. 1969 
respectively. 

Midwestern  states  that  the  current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Thirty-Seventh  Revised 
Sheet  No.  8  consist  of  a  (5.56)  cents  per 
dekathnm  adjustment  applicable  to  the 
gas  component  of  Midwestem's  sales 
rates,  and  a  ($.79)  per  dekatherm 
adjustment  applicable  to  the  Demand  D- 
1  component.  Midwestern  states  that 
Thirty-Sixth  Revised  Sheet  No.  6  is 
being  filed  to  incorporate  changes  filed 
in  Docket  Nos.  RP89-36  and  TQ8&-3-5. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  state  regiilatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  17, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
inter\'ene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  area  available  for 
public  inspection. 
LouD.CaalMO. 
Secretary. 

[FR  Doc  80-752  Filed  1-11-80:  &45  am] 
aa^MQ  oooc  trir-at-n 


[Docket  Na  TQe»-2-47-000] 

MIGC  Inc4  Prepoeed  Gas  Adjustment 
RateCtiange 

January  9, 198a 

Take  notice  that  on  December  30, 
1988,  MIGC  Inc  (MIGC)  tendered  for 
filing  Fifty-Hrst  Revised  Sheet  No.  32  to 
its  FERC  Gas  Tariff  Original  Volume  No. 
1.  MIGC  states  that  the  purpoae  of  this 
proposed  tariff  change  is  to  submit  its 
third  quarteriy  purchased  gas  cost 
adjustment  (PGA)  filing  pursuant  to  the 
Commission's  revised  PGA  regulations 
and  the  revised  PGA  provisions  of 
MIGCs  tariff,  as  approved  in  Docket 
No.  RP88-143-00a  The  reviaed  tariff 
sheet  is  proposed  to  become  effective 
February  1. 1969. 

MIGC  states  Fifty-First  Reviaed  Sheet 
No.  32  included  in  die  filing  reflects  a 
quarteriy  PGA  increase  of  $.0021  per 
MMBta  MIGC  sUtes  that  the  proposed 
quarteriy  PGA  increase  of  %sxa\  reflects 
a  current  adjustment  of  $.0021  per 
MMBtu  effective  February  1, 1960. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washingtoa 
DC  20428.  in  accordance  wiUi  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  3as.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17. 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  an  en  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Secretory. 

[FR  Doc  89-753  Filed  1-11-80;  8:45  am] 
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[Dodm  WOw  MM  <a  0001 

National  Fual  Gas  Supply  Corp.; 
Propo— d  Cttanqaa  In  FCTC  Qaa  Tarift 

fanuary  8, 1960. 

Take  Dotice  that  Natiooal  Fuel  Gas 
Supply  Corporation  ("Natkmal").  mi 
December  3a  1968,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariffs,  First  Revised  Volume  Nos,  1  and 
2.  The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  approximately  $1,500,000 
based  on  the  twelve-month  period 
ended  September  30. 1908.  as  adiustsd. 

National  states  that  its  sales  have 
declined  to  a  level  that  prohibits  its 
opportunity  to  earn  its  allowed  return  on 
equity.  Pmther,  National  states  that  the 
increased  revenues  are  required  to 
recoup  increased  costs  incurred  in 
operating  and  maintaining  its  system. 

National  states  that  the  proposed 
rates  reflect  an  overall  rate  of  return 
11.99  percent  which  is.  National  states, 
is  the  minimum  just  and  reasonable  rate 
of  ratum  necessary  at  this  time. 

Natknal  states  that  copies  of  this 
filing  wars  served  upon  the  companjr's 
jvriadictional  customers  and  the 
regulatory  commissions  of  the  States  of 
New  York.  Ohio,  Pennsylvania. 
Delawara.  New  Jersey,  and 
Massachusetts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  pvotest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428,  in  accordance  with  Rule  214 
olitbe  Commission's  Procedural  Rules 
(18  CFR  385^4).  All  such  motioos  or 
protests  should  be  filed  on  or  before 
January  13, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Secretary. 

(FR  Doc  8»-e62  Filed  1-11-88;  8:45  am] 
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[Docfct  Na  TIMO-2-10-401] 

National  Fual  Qaa  Supply  Corp.;  Fung 

January  6. 1988. 

Take  notice  that  on  December  28, 
1988,  National  Fuel  Gas  Supply 
Corporation  (National)  filed  Substitute 
Second  Revised  Sheet  No.  72r-B  (Page  3 
of  3)  to  iU  FERC  Gas  Tariff,  First 


Revised  Vohune  No.  1,  to  be  effective 
January  1.  IflOS. 

National  states  that  in  its  December  9. 
1988  filing,  it  incorrectly  referenced 
Transcontinental  Gas  Pipe  Line 
Corporation.  National  states  that  the 
correct  caption  should  read  CNG 
Transmission  Corporation. 

National  state  that  copies  of  this 
correction  have  been  mailed  to  all  of  its 
customers  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti^et.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1969)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17, 1960.  ProtesU  will  be 
considered  by  the  Commission  in 
deteraiiniog  the  appropriate  action  to  ba 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  (>arty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ar«  availaUa  for  public 
inspectioL 
Lak  D.  Cashal. 
Secretary. 

[FR  Doc  a»-7S4  nied  1-11-80;  8:45  am) 
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I  Qaa  PIpalna  Co.  o»  Amarlca; 
CtianQa  In  PQA  Tariff  Prooodura 

Qanuary  t.  IflW). 

Take  notice  that  on  December  29, 
1988,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  (Tariff)  the  below 
listed  tariff  sheets  to  be  effective 
January  1, 1989. 

Fourth  Revised  Sheet  Nos.  121C  and 

121D 
Second  Revised  Sheet  Nos.  121E  and 

121F 

Natural  states  the  purpose  of  the 
instant  filing  is  to  amend  the  PGA 
Carrying  Charge  calculation  set  out  in 
118.85  of  the  General  Terms  and 
Conditions  of  Natural's  tariff.  Natural 
requests  waiver  of  the  Regulations  to 
reflect  the  use  of  Natural's  Temporary 
UFO  Valuation  Account  balance  in  lieu 
of  the  rolling  weighted  average  method 
stated  in  the  Regulations  to  reflect  a 
cash-based  Account  191  for  carrying 
charge  calculation  purposes  only. 


A  copy  of  the  filing  is  being  mailed  to 
Natural's  jurisdictional  sales  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Stree.  NE..  Washington, 
DC  20428.  in  accordance  with  §  i  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  January  13. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
die  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
«vith  the  Commission  and  are  available 
for  public  inspection. 

Loto  D.  CaahaO. 

Secretary. 

[FR  Doc  8»-fl63  Filed  l-ll-«e;8:45affl) 
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Ctiangaa  m  FERC  Qaa  Tariff 

January  9, 1988. 

Take  notice  that  on  December  30. 
1988,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  submitted  for  filing 
First  Revised  Sheet  Nos.  165  and  166 
and  Second  Revised  Sheet  Nos.  189  and 
170  to  be  a  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  to  be 
effective  February  1. 1989. 

Natural  states  that  the  filing  is  made 
for  the  purpose  of  recovering  fifty 
percent  of  the  jurisdictional  portion  ot 
an  additional  $41  million  of  take-or-pay 
buyout  and  buydown  and  contract 
reformation  costs  (transition  costs) 
incurred  since  Natuj-al's  previous  filing 
made  on  October  31, 1988  under  Docket 
No.  RP88-04-010.  The  instant  filing 
includes  carrying  charges  accrued  for 
the  months  of  December.  1988  and 
January,  1989  on  those  amounts  for 
which  recovery  has  already  been  sought 
and  granted  under  Docket  Nos.  RP88- 
94-005  and  RP88-94-m0. 

Natural  states  that  its  filing  includes 
revised  tariff  language  which  will  (l) 
reflect  the  Commission's  recent  Order 
No.  500-F  which  extended  the  sunset 
date  to  March  31. 1989;  and  (2)  provide 
for  an  extension  of  the  March  31. 1989 
sunset  date  for  the  recovery  of  transition 
costs  related  to  purchase  contracts  in 
Utigation  or  arbitration  at  that  date. 
Finally,  Natural  requests  that  the 
Conunission  grant  any  waivers  it  deems 
necessary  to  allow  the  tariff  sheets  to 
become  effective  February  1. 1989. 
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A  copy  of  the  filing  was  mailed  to 
Natural's  jiuisdictional  customers, 
interested  state  regulatory  agencies,  and 
aO  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP88-94-000. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  die 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  220426,  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
on  or  before  January  17. 1989.  Protests 
will  be  considered  by  the  Qnnmlssion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LobaCashelL 
Secretary. 
(FR  Doc  88-758  Filed  1-11-88;  8:45  am] 

SaJJNO  COOC  S7t7-S1-« 

(Dockat  Na  TA00-1-26-0001 

Natural  Qaa  PipaNna  Co.  of  Amarica; 
Cttanga  In  PQA  Tariff  Procadura 

January  9. 1988. 
Take  notice  that  on  December  30, 

1988.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  (Tariff)  die  below 
listed  tariff  sheets  to  be  effective  Mardi 
1, 1989. 

Seventy-eighth  Revised  Sheet  Na  5 
Forty- third  Revised  Sheet  No.  5A 
Seventeenth  Revised  Sheet  Na  SB 
Nineteenth  Revised  Sheet  No.  5C 

Natural  states  the  purpose  of  the 
instant  filing  is  to  implement  Natural's 
Purchased  Gas  Adjustment  (PGA)  unit 
rate  adjustment  calculated  pursuant  to 
Section  18  of  tibe  General  Terms  and 
Conditions  of  Natiiral's  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1.  This 
filing  constitutes  Natural's  first  annual 
PGA  filing  in  accordance  with  the 
Commission's  Regulations  governing 
PGA  filings  as  promulgated  by  Order 
Nos.  483  and  483-A.  The  rate 
adjustments  herein  relating  to  the 
ongoing  gas  cost  component  of  Natural's 
rate  refl^  projected  gas  costs  and  sales 
for  the  three  months  beginning  March  1. 

1989.  The  above  listed  tariff  sheets 
reflect  Natural's  as-filed  rates  as 
adjusted  in  Natural's  motion  filing  on 
December  21. 1988  to  comply  with  the 
Docket  No.  RP88-209  Suspension  Order, 
44  FERC  1 61.176  (1988)  (Motion  Rates) 
and  to  further  reduce  overall  cost  of 
service. 


Natural  also  submits  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  six  (6)  copies  each  of  the 
following  tariff  sheets  to  be  effective 
March  1.1969. 

Alternate  Seventy-eighth  Revised  Sheet 

Na5 
Alternate  Forty-third  Revised  Sheet  No. 

5A 
Alternate  Seventeenth  Revised  Sheet 

N0.5B 
Alternate  Nineteenth  Revised  Sheet  No. 

5C 

Natural  states  that  this  set  of  tariff 
sheets  reflects  rates  from  the  Docket  Na 
RP88-209  Stipulation  and  Agreement 
Pertaining  to  Interim  Rate  Reduction 
(Interim  SetUement). 

Natural  states  that  on  Dec.  21. 1968.  it 
submitted  tariff  sheets  reflecting  the 
Motion  and  Interim  Settlement  rates  for 
Docket  No.  RP88-209  for  Commission 
approval  to  be  effective  January  1, 1969. 
Tlie  two  sets  of  tariff  sheets  submitted 
herein  reflect  these  rates  and  which  set 
will  become  effective  is  dependent  upon 
Commission  action  in  Docket  No.  RP86- 
209. 

Natural  states  that  the  overall  effect 
on  its  ongoing  purchased  gas  cost  is  to 
decrease  Natural's  DMQ-1  commodity 
diarge  by  102.04i,  and  to  increase 
Natural  DMQ-1  demand  and  entitlement 
charges  by  $.02  and  .39i,  respectively. 
No  demand  charge  adjustment  is 
required  under  the  Interim  Settlement 
rates.  No  change  has  been  made  to 
Natural's  currently  effectively 
commodity  surcharge  rate  in  either  the 
Motion  or  Interim  Settlement  rates. 
Natural  has  also  included  a  credit 
demand  surdiarge  rate  of  $.14  in  both 
the  Motion  and  Interim  Settlement  rates. 
Appropriate  adjustments  have  been 
made  with  respect  to  Natural's  other 
sales  rate  schedules. 

A  copy  of  the  filing  is  being  mailed  to 
Natural's  jurisdictional  sales  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  tx  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Sd«et  NE.,  Washington. 
DC  20428.  in  accordance  with  S  9  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  January  31, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lob  D.  CadwlL  . 

Secretary.  ■ 

(FR  Doc  88-755  Filed  1-11-88: 8:45  am] 

■njJNQ  COOe  t717-t1-M 


(Docket  No*.  RP8»-13-026  wid  RP0»-47- 
015] 

NoiUiwaat  PipeHna  Corp.;  FMhq 

January  6. 198B. 

Take  notice  diat  on  December  30, 
1988.  Northwest  Pipeline  Corporation 
(Northwest)  filed  First  Amended  Second 
Revised  Sheet  No.  311  to  iU  FERC  Gas 
Tariff.  Original  Volume  No.  1-A. 

Northwest  states  that  this  filing  is  in 
compliance  with  the  Commission's  letter 
order  dated  December  1, 1988.  which 
required  deletion  of  any  language 
"which  may  limit  shippers'  rights  under 
the  priority  conversions  provision." 

Northwest  states  that  it  does  not 
intend  to  "limit  shippers'  rights  under 
the  priority  conversions  provision." 
Northwest  states  that  it  does  believe 
that  all  requests  for  modifications  to 
existing  firm  transportation  agreements 
must  be  treated  on  a  first-come,  first- 
served  basis,  subject  to  available 
pipeline  capacity  and  capacity  at 
requested  receipt  and  delivery  points, 
regardless  of  whether  the  firm 
transportation  agreement  being  modified 
originally  resulted  from  a  conversioo  of 
sales  contract  demand  to  firm 
transportation  or  bom  a  separate 
request 

Northwest  requests  waivers  to  permit 
an  effective  date  of  June  10, 1988  for  the 
revised  sheet,  which  is  the  effective  date 
for  the  other  sheets  previously  accepted 
for  filing. 

Northwest  states  that  copies  of  this 
filing  are  being  served  on  all 
Jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  Z14 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1989)].  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13. 1989.  Protests  wiQ  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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CommiMion  and  are  available  for  public 

inspection. 

LobaCashdl. 

Secretary. 

[FR  Doc  89-757  Filed  1-11-88: 8:45  am] 

aajjNQ  cooe  ctit-oi-ii 

[Docint  No.  TQM-1-41-0001 

Pahita  PIpeine  Co;  Propoeed  Ctiange 
in  FERC  Qae  Tariff 

January  S,  1969. 

Take  notice  that  Paiute  Pipeline 
Company  (Paiute],  on  December  dO, 
1968,  tendered  for  filing  pursuant  to  Part 
154  of  the  Commission's  regulations,  a 
Quarterly  Adjustment  in  Rates  for 
jurisdictional  gas  service  rendered  to 
sales  customers  served  under  rate 
schedules  affected  by  and  subject  to  the 
PGA  provisions  contained  in  Section  9 
of  the  General  Terms  and  Conditions  of 
Paiute's  FERC  Gas  Tariff.  Original 
Volume  No.  1. 

Paiute  states  that  it  tendered  First 
Amended  Third  Revised  Sheet  No.  10 
which  reflected  a  decrease  in  annual 
demand  charges  of  $6,728,333  in 
aggregate  and  an  increase  of  2.445  cents 
per  therm  in  commodity  rates  compared 
with  those  in  effect  on  November  1, 
1988.  In  determining  its  projected 
purchased  gas  costs  included  in  this 
filing,  Paiute  has  utilized  rates  filed  by 
Northwest  Pipeline  Corporation 
(Northwest)  on  December  2, 1988  in 
Docket  No.  TQ89-3-37-000  to  be 
effective  January  1. 1989.  If  the  rates 
proposed  by  Northwest  are  revised  for 
any  reason,  Paiute  reserves  the  right  to 
submit  a  substitute  sheet  to  track  the 
Northwest  revision. 

Paiute  states  that  it  has  excluded  firm 
transportation  demand  charges  in 
determining  the  projected  purchase  gas 
costs  included  in  its  filing.  In  its  Order 
issued  October  31, 1988  at  Docket  No. 
TA89-l-41-00a  the  Commission  granted 
Paiute  waiver  of  S  154.302(j)  for  an 
interim  period  until  February  1. 1989,  the 
scheduled  effective  date  of  Paiute's 
section  4(e)  fihng  at  Docket  No.  RP88- 
227-000. 

Paiute  states  that  one  of  Paiute's 
suppliers.  Natural  Gas  Clearinghouse 
Inc.  (NGC).  purchases  both  domestic 
and  Canadian  gas  supplies  for  resale  to 
Paiute  and  bills  Paiute  for  such  sales  on 
a  one-part  basis.  Since  Paiute's 
payments  to  NGC  are  based  on  a  one- 
part  rate.  Paiute  has  included  these 
purchases  in  determining  its  projected 
purchased  gas  costs  included  in  this 
filing,  pursuant  to  the  Commission's 
Order  issued  October  31, 1988  at  Docket 
No.  TA89-1-41-000. 

The  proposed  effective  date  for  the 
tendered  tariff  sheet  is  February  1, 1989. 


Copies  of  the  filing  were  served  on 
Paiute's  jurisdictional  sales  customers, 
interested  parties  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214],  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Ldb  D.  CaabaO, 
Secretary. 
(FR  Doc  89-064  PUed  1-11-89  8:45  am] 

HUMQ  cow  (717-01-M 

(Dodnl  No.  TAa»-1-2a-000] 

Panhandte  Eastern  Pipe  Une  Co.; 
CtianQe  in  Tariff 

January  8, 1968. 

Take  notice  that  on  December  30, 1968 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle]  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 
Seventieth  Revised  Sheet  No.  3-A 
Forty-Seventh  Revised  Sheet  No.  3-B. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  March  1. 1989. 

Panhandle  states  that  these  revised 
tariff  sheets  reflect  a  commodity  rate 
decrease  of  (96.48^)  per  Dt  which 
includes: 

(1)  A  (30.82^)  per  Dt  decrease  in  the 
projected  purchased  gas  cost 
component; 

(2)  A  (66.86^)  per  Dt  decrease  in  the 
surcharge  of  recover  the  Current 
Deferred  Account  Balance  at  October 
31, 1988  and  related  carrying  charges; 
and 

(3)  A  1.20<  per  Dt  increase  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(ANGTS  tracking  mechanism]. 

Panhandle  further  states  that  these 
revised  tariff  sheets  filed  herewith 
reflect  the  following  changes  to 
Panhandle's  Di  and  Di  demand  rates: 

(1)  An  increase  of  $0.40  for  Di 
pursuant  to  Section  22  of  the  General 
Terms  and  Conditions  of  Panhandle's 
tariff  (ANGTS  tracking  mechanism);  and 

(2)  An  increase  of  $0.33  for  Di  and  an 
increase  of  O.T3i  for  Ds  pursuant  to 


{ 18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(pipeline  suppliers'  demand  costs). 

Panhandle  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  8  154.305  (Annual  PGA 
filing)  of  the  Commission's  Regulations 
and  pursuant  to  Section  18  (Purchased 
Gas  Adjustment  Clause)  of  Panhandle's 
FERC  Gas  Tariff,  Original  Volume  No.  1 
to  reflect  the  changes  in  Panhandle's 
jurisdictional  rates  effective  March  1. 
1989. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street  NR,  Washington, 
DC  20428,  in  accordance  with  S§  395.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  would  be  filed  on  or  before 
January  31, 1989.  Protests  will  be 
considered  by  the  Commission  in 
January  31, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CMiiaa 
Secretary. 

[FR  Doc  88-758  Filed  1-11-89: 8:45  amj 
I  COM  tnr-ei-M 


[ProiMt  Na  242S  Virginia] 

Potomac  Edison  Co.;  intent  To  Fiie  an 
AppNGBuon  ror  a  Piew  License 

January  6, 1969. 

Take  notice  that  on  December  14, 
1988,  Potomac  Edison  Company,  the 
existing  Ucensee  for  the  Luray/Newport 
Hydroelectic  Project  No.  2425,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  Ucense,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986.  Pub.  L  99-495.  The  original 
license  for  Project  No.  2425  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  on  the  South 
Fork  of  the  Shenandoah  River  in  Page 
County,  Virginia.  The  Luray 
development  principal  works  include  a 
concrete  buttress  dam,  about  525  feet 
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long  and  18.5  feet  high;  a  reservoir  of  125 
acres  and  a  poweriiouse  with  an 
installed  capacity  of  1,600  kW.  The 
Newport  development  includes  a 
concrete  buttress  dam.  about  453  feet 
long  and  24  feet  high;  a  reservoir  of  102 
acres;  and  a  powerhouse  with  an 
installed  capacity  of  1,400  kW.  The  total 
project  capacity  is  3,000  kW.  Each 
development  has  a  transmission  line 
connection  and  appurtenant  facihties. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
bom  the  Commission's  Public  Reference 
Branch.  Room  1000, 825  North  Capitol 
Street  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  &om  the  licensee 
at  Downsville  Pike,  Hagerstown.  MD 
21740. 

Pursuant  to  section  15(c)(l]  of  the  Act 
each  application  for  a  new  Ucense  and 
any  competing  Ucense  appUcations  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
Ucense  for  this  project  must  be  filed  by 
December  30, 1991. 
LobCCashen. 
Secretary. 
(FR  Doc  89-759  Filed  1-11-89;  8:45  am] 

BHJJNQ  COOC  t717-01-H 

[ProjMt  Na  2391.  Vlrginial 

Potomac  Ediaon  C04  intent  To  FMe  an 
Application  for  a  New  Ucenee 

January  6, 1989. 

Take  notice  that  on  December  14. 
1988,  Potomac  Edison  Company,  die 
existing  Ucensee  for  the  Warren  Hydro 
Station  Hydroelectric  Project  No.  2391, 
filed  a  notice  of  intent  to  file  an 
appUcation  for  a  new  Ucense,  pursuant 
to  section  15b(l)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  198a  Pub.  L  99-495. 
The  original  Ucense  for  Project  No.  2391 
was  issued  effective  April  1, 1962,  and 
expires  December  31, 1993. 

The  project  is  located  at  the 
Shenandoah  River  in  Warren  County, 
Virginia.  The  Warren  Hydro  Station 
principal  works  include  a  concrete  dam; 
a  headrace,  about  350  feet  long;  a 
powerhouse  with  an  instaUed  capacity 
of  750  kW;  a  tailrace;  a  transmission 
line;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  Ucensee  is  required  to  make 
available  certain  information  described 
in  Docket  Na  RM87-7-O0a  Order  No. 


496  (Pinal  Rule  issued  April  2a  1968).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  PubUc  Reference 
Branch.  Room  1000,  825  North  Capitol 
Street  NE.,  Washington.  DC  2042a  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  Ucensee 
at  Downsville  Pike,  Hagerstown,  MD 
21740. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  appUcation  for  a  new  Ucense  and 
any  competing  Ucense  appUcations  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  AU  appUcations  for 
Ucense  for  this  project  must  be  filed  by 
December  30, 1991. 
Lois  0.  CashaiL  | 

Secretary. 

[FR  Doc  89-780  Filed  1-11-89:  8:45  omj 
anxMO  CODE  vtn-m-m 


[Project  Na  2S1S.  Wast  Vlrginial 

l>otomac  Edison  Co^  Intent  To  FBe  an 
Application  for  a  New  License 

January  a  1988. 

Take  notice  that  on  December  14. 
1988,  Potomac  Edison  Company,  the 
existing  Ucensee  for  the  Harper's  Ferry 
Hydroelectric  Project  No.  2515.  filed  a 
notice  of  intent  to  file  an  appUcation  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  die  Federal  Power  Act  (Act), 
16  U.S.C.  80a  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  196a  Pub.  L  99-^5.  The  original 
Ucense  for  Project  No.  2515  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  in  the  Potomac 
River  in  Jefferson  County,  West 
Virginia.  The  Harper's  Ferry  Project 
principal  works  indude  an  18-foot-hi^ 
1,700-fbot-long  concrete  capped  log  and 
stone  dam;  a  4.500-foot-long  headrace 
channel;  a  powerhouse  with  an  installed 
capacity  of  600  kW;  a  tailrace;  a 
transmission  line;  and  amnirtenant 
fadUties. 

Pursuant  to  section  15(bK2)  of  the  Act 
the  Ucensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  {Pinal  Rule  issued  April  2a  1968).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  PubUc  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Sti«et  NE.,  Washington,  DC  2042a  The 
above  information  as  described  in  the 
rule  is  now  available  bom  the  Ucensee 
at  Downsville  Pike,  Hagerstown,  MD 
21740. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  Ucense  and 
any  competing  Ucense  appUcations  must 
be  filed  with  the  Commission  at  least  24 


months  prior  to  the  expiration  of  the 

existing  Ucense.  AU  appUcations  for 

license  for  this  project  must  be  filed  by 

December  30, 1991. 

LoisD.Casfa^ 

Secretary. 

(FR  Doc  89-761  FUed  1-11-89:  8:45  am] 

aaXMO  COOC  t717-«t-M 


[Doti(«tNa  CIS8-191-000] 

Shea  Gas  Pipeline  Co.;  Petition  for 
Declaratory  Order 

January  &  1969. 

Take  notice  that  on  December  20, 
198a  SheU  Gas  PipeUne  Company  (SheU 
Gas)  filed  a  petition  requesting  the 
Commission  to  disclaim  jurisdiction 
over  certain  natural  gas  facilities  that 
petitioner  intends  to  construct  offshore 
Louisiana  on  the  Outer  Continental 
Shelf  (OCS).  Petitioner  proposes  to 
construct  a  line  that  wiU  deUver 
substantial  amounts  of  gas  from  a 
corporate  affiliate's  production  platform 
in  Main  Pass  Block  252,  to  an 
intercormection  with  a  jurisdictional 
pipeline,  which  wiU  transport  the  gas 
onshore  to  a  processing  plant  Petitioner 
contends  that  the  facilities  are  gathering 
and  production  faciUties  under  section 
1(b)  of  die  Natiiral  Gas  Act  [NGA]  and 
are,  therefore,  exempt  from  Commission 
jurisdiction  and  the  certificate 
requirements  of  the  NGA. 

Petitioner  states  that  the  primary 
functimi  of  the  proposed  tirie  will  be  to 
deUver  raw  gas  frcma  the  production 
platform  to  a  jurisdictional  pipeline  for 
transportation  ashore  to  a  processing 
plant  where  natural  gas  liquids  and 
liquefiables  wiU  be  extracted.  Residue 
gas  wiU  be  sold  at  the  tailgate,  and  may 
be  moved  through  one  or  more  of  the 
"Mobile  Bay  Pipeline  Projects"  to  be 
considered  by  the  Commission  in 
Docket  No.  CP88-570-00a  Petitioner 
requests  expedited  consideration,  in 
part  because  of  the  relationship  of  the 
subject  faciUties  to  the  proceedings  in 
Docket  No.  CP88-570-000. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
widi  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and         ' 
procedure.  AU  motions  to  intervene  or 
protest  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sti«et  NE., 
WashingtoD,  DC  2042a  witiiin  15  days 
after  pubUcation  of  this  notice  in  the 
Federal  Ragistar.  AU  protests  will  be 
considered  by  the  Commission,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
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become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  this  petition  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Loto  a  cukun, 

Secretary. 

[FR  Doc  8»-7«2  Hied  1-11-48;  8:45  am] 

I  coot  SMT-tVII 


(Oodwt  No.  RP«»-2«7-004 

South  QeorgiB  Natural  Qae  Co; 
Propoeed  Changee  In  FERC  Qas  Term 

January  S,  1988. 

Take  notice  that  on  December  30, 
1988,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  the  following  tariff  sheet  to  its 
FERC  Gas  Tariff  to  be  effective  October 
1,1968: 

Revised  Substitute  Original  Sheet  No. 
40. 

South  Georgia  states  that  the 
proposed  tariff  sheet  is  being  submitted 
in  compliance  with  the  Commission's 
order  of  December  20, 1988  in  Docket 
No.  RP88-287-002,  South  Georgia's 
proceeding  to  flow  through  take-or-pay 
buy-out  and  buy-down  charges 
allocated  to  it  by  Southern  Natural  Gas 
Company.  The  aforesaid  tariff  sheet 
reflects  revised  charges  based  upon  the 
inclusion  of  inlerruptible  customers  in 
the  cost  allocation  calculations  and 
revisions  to  South  Georgia's  allocation 
methodology  utilizing  the  same  base  and 
deficiency  periods  as  its  upstream 
pipeline  supplier.  Southern  Natural  Gas 
Company. 

South  Georgia  states  that  copies  of  the 
filing  were  mailed  to  all  of  its 
jurisdictional  purchasers  and  interested 
state  commissions,  as  well  as  the  parties 
to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  to  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  285.211  or  385.214). 
All  such  motions  to  protest  should  be 
filed  on  or  before  January  13, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
LoteaCariMO. 
Secretary. 

(FR  Doc.  88-886  Filed  1-11-88: 8:45  am] 
I  cooc  vnr-t-m 


[ProiMtNa  1651-010] 

Swift  Creek  Power  Ca  Inc4 
Appacanon  Tor  Approval  or  a  voniraci 
for  me  saie  oi  rower  ror  a  renoa 
Extending  Beyond  ttw  Term  of  Uoenee 

January  8, 1988. 

Take  notice  that  on  August  25, 1988, 
Swift  Creek  Power.  Inc.  (Swift  Creek), 
pursuant  to  section  22  of  the  Federal 
Power  Act  (FPA).  16  U.S.C  815.  filed  an 
application  for  Commission  approval  of 
contract  for  the  sale  of  power  from 
Smith  Creek's  licensed  Upper  and  Lower 
Swift  Creek  Hydroelectric  Project  No. 
1651  to  Idaho  Power  Company,  for  a 
period  extending  beyond  the  1992 
expiration  date  of  the  project  license. 
Swift  Creek's  Project  No.  1651  is  located 
on  Swift  Creek,  partially  within  the 
Bridger-Teton  National  Forest,  in 
Lincoln  County,  Wyoming. 
Correspondence  to  Smith  Creek 
regarding  the  application  should  be 
addressed  to  McNeill  Watkins  II. 
Bishop.  Cook.  Purcell  &  Reynolds.  1400  L 
Street  NW..  Washington.  DC  20005  and 
E.  Farley  Eskelson.  President  Swift 
Creek  Power  Company,  Inc..  100 
Lindbergh  Plaza  2,  5160  Wiley  Post  Way, 
Salt  Lake  City.  Utah  84116. 

Section  22  of  the  FPA  provides  that 
contracts  for  the  sale  and  delivery  of 
power  for  periods  extending  beyond  the 
termination  date  of  a  license  may  be 
entered  into  upon  the  joint  approval  of 
the  Commission  and  of  the  public- 
service  conmiission  or  other  similar 
authority  in  the  state  in  which  the  sale 
or  delivery  of  power  is  made.  Swift 
Creek  indicates  in  its  application  that  in 
order  to  get  permanent  financing  for  a 
proposed  project  rehabilitation  it  will 
require  Commission  approval  of  a  power 
sale  contract  with  a  25-year  term 
extending  beyond  the  1992  expiration  of 
the  project  license.  Swift  Creek  states 
that  it  will  also  pursuant  to  section  22  of 
the  FPA  seek  the  Idaho  Public  Utility 
Commission's  (IPUC)  approval  of  the 
contract  and  that  it  will  provide  the 
Commission  with  a  copy  of  its 
application  for  IPUC  approval. 

Comments,  Protests,  or  Motioas  To 

Intervene 

Anyone  may  submit  conunents,  a 
protest  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 


352.2ia  352.211.  352.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  the 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motion  to  intervene  must  be 
filed  on  or  before  February  10, 1980.  The 
Commission's  address  is:  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  The  proposed  contract  and  the 
application  for  contract  approval  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaiiMU. 
Secretary. 
(FR  Doc.  80-763  Filed  1-11-88;  8:45  am] 

MUMQ  cooc  •717-Ot-M 


(Docket  Na  RP8»-22»-O07] 

Tenneecee  Gae  PIpeine  Co;  FHng  of 
Changee  in  Ratee 

January  6, 1989. 

Take  notice  that  on  December  30, 
1988,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  certain 
tariff  sheets  to  its  FERC  Gas  Tariff 
pursuant  to  the  Commission's  August  31 
and  October  31, 1988  orders  in  the 
referenced  proceeding,  to  be  effective 
February  1. 1989.  Tennessee  Gas 
Pipeline  Company,  44  FERC  Para. 
61.321.  order  on  reh'g,  45  FERC  Para. 
61.135. 

Tennessee  states  that  the  revised 
tariff  sheets  reflect  the  following 
changes  required  by  the  August  31  and 
October  31. 1988  orders: 

1.  A  reduction  in  Tennessee's  claimed 
cost  of  service  to  account  for  the 
elimination  of  the  costs  of  facilities  not 
placed  in  service  by  February  1. 1989. 

2.  The  elimination  of  standby  sales 
service. 

3.  Di  nominations  submitted  by  its 
firm  sales  and  transportation  customers. 

Additionally,  Tennessee  states  that 
pursuant  to  the  Commission's  October  6 
and  December  20. 1988  orders  in  Docket 
Nos.  RP82-121-000,  et  aJ.  [Tennessee 
Gas  Pipeline  Company  45  FERC  |61,031, 
reh  'g  granted  in  part,  45  FERC        % 

I (December  20, 1988).  the 

following  changes  have  also  been 
reflected  in  this  filing: 

1.  A 100%  load  factor  rate  for 
intemiptible  sales  under  Rate  Schedule 
R. 

2.  The  Opinion  No.  352,  single  centroid 
Mcf-mile  method  of  allocation  of 
mileage  related  transmission  costs. 

3.  A  one-part  rate  based  on  an 
imputed  load  factor  of  60%  for  full 
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requirements  customers  under  Rate 
Schedule  GS. 

4.  The  use  of  peak-day  deliveries  to 
allocate  downstream  commodity 
transmission  costs  to  storage  services. 

The  revised  tariff  sheets  also  reflect 
Tennessee's  Annual  Average  Cost  of 
Purchased  Gas  and  the  Surcharge  for 
Amortizing  the  Unrecovered  Gas  Cost 
Account  as  well  as  the  latest  GRI  and 
Annual  Charge  Adjustments,  as  shown 
in  Tennessee's  October  31. 1988  filing  in 
Docket  No.  TA89-1-9  to  be  effective  on 
January  1. 1989. 

Although  Tennessee  does  not  believe 
any  waivers  are  necessary  for  the 
Commission  to  accept  the  revised  tariff 
sheets  to  be  effective  February  1, 1989, 
Tennessee  requests  that  the  Commission 
grant  any  waivers  it  deems  necessary. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  13. 1969.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  mil  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheiL 
Secretary. 
(PR  Doc.  e»-e66  Filed  1-11-88: 8:45  amj 

MUJNO  cooc  •717-St-M 

(Docket  Na  TAa9-1-17-001] 

Texaa  Eaatem  Tranemiseion  Corp.; 
PropoMd  Ctiangee  In  FERC  Gas  Tariff 

fanuary  6, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  30, 1988  tendered 
for  filing  certain  tariff  sheets  as  part  of 
its  FERC  Gas  Tariff. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  revise,  pursuant  to 
S  154.305(c)(4)  of  the  Commission's 
December  2, 1988  (December  2  Filing) 
annual  PGA  filing  in  Docket  No.  TA8»- 
1-17-000  which  is  proposed  to  be 
effective  February  1. 1989. 

Texas  Eastern  states  that  in 
compliance  with  Order  No.  483A  (page 
5)  this  revision  filing  is  being  made  in 
the  quarterly  format  specified  by  FERC 
Form  No.  542-PGA.  consisting  of  a 
report  containing  detailed  computations 


which  clearly  show  the  derivation  of  the 
current  adjustment  to  be  applied  to 
Texas  Eastern's  effective  rates,  with  the 
9-track  computer  tape  format  for  formal 
filing  with  the  Commission. 

Texas  Eastern  states  that  the  PGA 
rate  changes  proposed  to  be  effective  on 
February  1, 1989  as  a  result  of  the 
combined  impact  of  the  December  2 
Filing  and  this  revision  filing  consist  of 
PGA  decreases  of  $.420/ dth  in  the 
Demand-1  component  of  Texas 
Eastern's  sales  rates  and  $.0121 /dth  in 
the  Demand-2  component  and  an 
increase  of  $.3205/dth  in  the  commodity 
component  pursuant  to  section  23  of 
Texas  Eastern's  tariff  based  upon  Texas 
Eastern's  best  projection  of  cost  of 
purchased  gas  for  the  period  February  1. 
1989  through  April  30. 1989  as  required 
by  9  154.305(c)  of  the  Commission's 
Regulations  and  a  surcharge  rate  to 
amortize  the  current  deferral  subaccount 
balance  in  Account  191  as  of  September 
30. 1988  over  the  12-month  jjeriod 
beginning  on  Feburary  1, 1989  as 
required  by  S  154.305(d)  of  the 
Commission's  Regulations. 

Texas  Eastern  states  that  the  purpose 
of  this  revision  is  to  reflect  the  impact  of 
certain  additional  supplies  for  which 
Texas  Eastern  has  negotiated  contracts 
since  the  time  of  the  original  filing  of  its 
annual  PGA  on  December  2, 1988,  to 
reflect  projected  purchases  from  United 
Gas  Pipe  Line  Company,  and  to  reflect 
the  most  current  prices  for  gas 
purchases  including  rate  changes  for 
pipeline  suppliers  as  well  as  price 
renegotiations  that  have  been  finalized 
with  producer  suppliers  since  the 
December  2  Filing. 

Texas  Eastern  states  that  underlying 
the  calculations  for  the  Purchased  Gas 
Cost  Adjustment  proposed  in  this  filing. 
(Section  23  of  Texas  Eastern's  General 
Terms  and  Conditions)  and  the  EPC 
Adjustment  (Section  26  of  Texas 
Eastern's  General  Terms  and 
Conditions)  as  proposed  in  the 
December  2  Filing,  is  the  assumption 
that  the  Commission  will  approve  and 
make  effective  as  of  or  prior  to  February 
1. 1989  Texas  Eastern's  Compliance 
Filing  of  October  26, 1968  in  Docket  Na 
RP85-177  et  al.  This  assumption  has  a 
significant  impact  on  the  rate  levels 
proposed  in  this  filing.  As  a  result  in 
case  timely  approval  of  such  October  28, 
1968  Compliance  Filing  is  not 
forthcoming.  Texas  Eastern  filed  certain 
tariff  sheets  as  a  part  of  its  FERC  Gas 
Tariffs.  Fifth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  in  lieu  of  the 
tariff  sheets  proposed  for  filing  above. 

Texas  Eastern  states  that  the  changes 
reflected  in  these  alternate  tariff  sheets 
consist  of  (1)  utilization  of  the  Base 
Tariff  Rates  from  Texas  Eastern's 


motion  filing  of  August  31, 1968  in 
Docket  No.  RP88-67  and  (2)  recalculated 
EPC  adjustments  under  section  26  of 
Texas  Eastern's  tariff  based  upon  the 
difference  in  Base  ELectric  Power  Cost 
Units  between  the  RP88-67  Motion  and 
the  October  26. 1988  Compliance  Filing. 

The  proposed  effective  date  of  the 
above  tarijff  sheets  is  February  1, 1989. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 
Copies  have  also  been  mailed  to  all 
current  Rate  Schedule  IT-1  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  3, 1969.  Protests  tvill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectioa 
Lois  D.  CaaheH. 
Secretory. 

(FR  Doc.  88-867  Filed  1-11-88:  6:45  am) 
■KiMQ  cooc  srir-oi-M 


(Docket  Na  TQe9-1-5»-0001 

Texas  Gas  Pipelns  Corp.;  Propoeed 
Cttanges  In  FERC  Gas  Tarttr 

January  9. 1988. 

Take  notice  that  on  January  3, 1989. 
Texas  Gas  Pipe  Line  Corporation 
(TGPL)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  (Tariff),  the  below  listed 
tariff  sheets  are  to  be  effective  February 
1. 1989  and  March  1. 1989.  respectively. 
Twenty-Third  Revised  Sheet  No.  4a 
Twenty-Fourth  Revised  Sheet  No.  4a 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  rate 
adjustments  pursuant  to  section  12  of 
the  General  'Terms  and  Conditions  of 
TGPL's  Tariff  (Purchased  Gas  Cost 
Adjustments).  Specifically.  Twenty- 
Third  Revised  ^eet  No.  4a  reflects  a  net 
increase  in  the  rate  after  cimiulative 
adjustment  to  177.19t/Mcf  with  a 
current  rate  Surcharge  Adjustment  of 
9.04</Mcf  yielding  a  proposed  total  rate 
of  215.70</Mcf  (at  14.65  psia)  to  be 
effective  February  1, 1989.  The  Twenty- 
Fourth  Revised  Sheet  No.  4a  to  be 
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effective  March  1, 1989,  removes  the 
surcharge  adjustment  and  reflects  a  rate 
after  cumulative  adjustment  of  177.19</ 
Mcf  yielding  a  proposed  total  rate  of 
206.66</Mcf  (at  14.65  psia). 

Copies  of  the  filing  were  served  upon 
TGPL's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428.  in  accordance  with  SS  385^4 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17, 1969.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fUing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Pubhc  Reference 
Room. 

LoisaCaaML 
Secretary. 
|FR  Doc  8e-7tM  FUed  1-11-89:  8:45  am) 

■LUNQ  COOC  OIT-tt-a 

[Oodwt  Na  TA«»-1-1»-0011 

Texae  Gas  Transmission  Corp^ 
Proposed  Changes  in  FERC  Gee  Tariff 

January  ft,  1980. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  GasJ, 
on  December  29. 1988,  tendered  for  filing 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Origina]  Volume  No.  1: 
Substitute  Fourteenth  Revised  Sheet  No. 

10 
Substitute  Fourteenth  Revised  Sheet  Na 

lOA. 

Texas  Gas  states  that  these  tariff 
sheets  reflect  revisions  to  the  projected 
purchased  gas  costs  contained  in  the 
Annual  PGA,  Docket  No.  TA89-1-18- 
000,  filed  December  1. 1968,  pursuant  to 
the  Purchased  Gas  Adjustment  clause  of 
Texas  Gas's  FERC  Gas  Tariff  and  are 
proposed  to  be  effective  February  1, 
1986. 

Copies  of  the  filing  were  served  upon 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  H  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests  or 
motions  should  be  filed  on  or  before 


January  13, 1989.  Protests  will  be 

considered  by  the  Commission  in 

determining  tiie  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  fihng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  CasheO. 

Secretary. 

(FR  Doc.  89-668  FUed  1-11-8S:  8:45  am| 

••LUNO  COOS  CriT-SIHI 


[Docket  No.  RPe5-141-0111 

Texas  Gas  Transmission  Corp^ 
Proposed  Changes  m  FERC  Gas  Tariff 

January  6. 1969. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  December  29, 1968.  tendered  for  filing 
Second  Revised  Sheet  Nos.  22  and  29  to 
iU  FERC  Gas  Tariff,  Original  Vohune 
Nal. 

Texas  Gas  states  that  these  tariff 
sheets  are  in  compliance  with  the 
Commission  Order  Denying  Rehearing 
issued  December  7, 1968  whereby  Texas 
Gas's  minimum  commodity  bill  under 
Rate  Schedules  CD  and  CDL  was 
eliminated  pursuant  to  Commission 
Order  Affirming  in  Part  and  Reversing  in 
Part  Initial  Decision  and  eliminating 
Minimum  Bill  which  was  issued  on 

October  6,  igea 

Copies  of  the  filing  were  served  upon 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428,  in  accordance  with  {  S  385.214 
and  38SJ11  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13. 1989.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


iD. 

Secretary. 

(FR  Doc.  80-686  Filed  1-11-89;  8:45  am) 

■LUNO  cooc  sm-st-a 


( Docket  Na  TQ6»-2-2t-000] 

Transcontinental  Gas  Pipe  Line  Corp^ 
Proposed  Changes 

January  9. 1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  January  3, 1989, 
Fifty-Fifth  Revised  Sheet  No.  12.  Fifty- 
Second  Revised  Sheet  No.  15.  and 
Eleventh  Revised  Sheet  Na  15-A  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  to  be  effective  February  1. 
1989. 

Transco  states  that  these  tariff  sheets 
refiect  an  overall  rate  increase  as 
compared  to  the  currently  effective  rates 
of  42.5  cents  per  dt  in  the  commodity 
charge  under  the  CD,  G,  OG.  P&  E.  ACQ 
and  S-2  Rate  Schedules. 

Transco  states  that  the  increase  of 
42.5  cents  per  dt  is  comprised  of  (1)  a 
40.1  cents  per  dt  increase  related  to  the 
current  gas  cost  portion  of  commodity 
rates  and  (2)  a  2.4  cents  per  dt  increase 
in  the  Special  Transition  Gas  Cost 
Surcharge.  The  instant  PGA  filing 
reflects  a  projected  average  cost  of  gas 
of  282.66  cents/dt  for  the  quarterly 
period  February  1, 1989  through  April  30, 
1980. 

Transco  further  states  that  it  has  filed 
the  necessary  schedules  in  order  to 
comply  with  §  154.305  and  FERC  Form 
542.  Transco  has  also  filed  a  9-track 
magnetic  tape  as  required  by  FERC  542. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
state  commissions.  In  accordance  with 
the  provisions  of  1 154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours  in 
Transco's  main  office. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1966)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  89-765  Filed  1-11-89: 8:45  am] 

MLUNo  cooc  srir-oi-M 

[Docket  Na  TQ66-2-43-000] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  m  FERC  Gas  Tariff 

January  9. 1989. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  December  30. 

1988,  tendered  for  filing  the  following 
tariff  sheeU  to  iU  FERC  Gas  Tariff. 
Original  Volume  No.  1: 
Substitute  Tenth  Revised  Sheet  No.  6 
Substitute  Ninth  Revised  Sheet  No.  7 

A  magnetic  tape  is  also  being  filed  in 
compliance  with  FERC  Form  No.  542- 
PGA. 

WNG  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  21 
of  its  FERC  Gas  Tariff,  it  proposes  to 
increase  its  rates  effective  February  1, 

1989,  to  reflect  a  $.1141  per  Mcf  increase 
in  the  Cumulative  Adjustment 

WNG  sUtes  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  SI  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CadMll. 
Secretary. 
(FR  Doc  89-786  Filed  1-11-89: 8:45  am] 

MUMO  cooc  «T17-01-«I 

(Docket  Na  TQ6»-2-4»-000] 

WilUston  Basin  Intorstats  Pipeline  Co^ 
Purdtased  Gas  Cost  A4(ustmsnt  FMing 

January  8. 1988. 

Take  notice  that  on  December  30, 
1988,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200. 


304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501,  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

Second  Revised  Fifteenth  Revised  Sheet 
No.  10 

Original  Volume  No.  1-A 

Second  Revised  Tenth  Revised  Sheet 

No.  11 
Second  Revised  Thirteenth  Revised 

Sheet  No.  12 
Hrst  Revised  Substitute  Second  Revised 

Sheet  No.  97A 

Original  Volume  No.  1-B 

Second  Revised  Third  Revised  Sheet  No. 

10 
Second  Revised  Third  Revised  Sheet  No. 

11 

Original  Volume  No.  2 

First  Revised  Seventeenth  Revised  Sheet 

No.  10 
First  Revised  Eighth  Revised  Sheet  No. 

IIB 

The  Company  requests  an  effective 
date  for  the  tariff  sheets  of  February  1, 
1989. 

Williston  Basin  states  Second  Revised 
Fifteenth  Revised  Sheet  No.  10  (Fuvt 
Revised  Volume  No.  1)  reflects  an 
increase  in  the  Cumulative  Gas  Cost 
Adjustment  applicable  to  Rate  Schedule 
G-1,  SGS-1  and  E-1  of  7.687  cenU  per 
dkt  as  compared  to  the  Cumulative  Gas 
Cost  Adjustment  contained  in  the 
Company's  September  30, 1968  PGA 
filing  in  Docket  No.  TQ89-1^9-000. 

Williston  Basin  states  that  it  submits 
First  Revised  Seventeenth  Revised  Sheet 
No.  10  (Original  Volume  No.  2]  reflecting 
a  7.687  cents  per  dkt  increase  in  the 
Cumulative  Gas  Cost  Adjustment  for 
Rate  Schedule  X-1  as  compared  to  the 
Cumulative  Gas  Cost  Adjustment 
contained  in  the  Company's  September 
30, 1988  annual  PGA  filing  in  Docket  No. 
TQ-1-49-O00. 

The  balance  of  the  tariff  sheets 
included  in  the  instant  filing  reflect  a 
decrease  of  .229  cents  per  dkt  in  the  fuel 
reimbursement  charge  component  of  the 
Company's  relevant  transportation  rates 
as  compared  to  that  contained  in  the 
Company's  November  29, 1988  filing  in 
Docket  No.  TQ89-1-49-001.  Such 
decrease  in  the  fuel  reimbursement 
charge  is  a  result  of  a  change  in 
Williston  Basin's  current  cost  of 
purchased  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13, 1989.  Protsts  will  be 
considered  by  the  Commission  in 
detennining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaatidL 
Secretary. 
FR  Doc.  88-670  Filed  1-11-8S:  8:45  am] 

BUJNO  COOC  S7t7-Ot-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(Of>TS-44522;  FRL-3S05-21 

TSCA  Chsmlcal  Testing;  Receipt  of 
Test  Data 


:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

lUMMAmr.  This  notice  announces  the 
receipt  of  test  data  on  biphenyl  (CAS 
No.  92-52-4),  submitted  pursuant  to  a 
final  test  rule  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compUance  with  section  4(d)  of  TSCA. 
FON  FURTNOI INTOWMATION  CONTACR 
Michael  M.  Stahl  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M 
Street  SW..  Washington.  DC  2048a 
(202)  554-1401  TDD  (202)  554-0551. 
SUPPLeMENTARY  WTOmsATlOMi  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

L  Test  Data  Submissaoos 

Test  data  for  biphenyl  was  submitted 
by  the  Chevron  Environmental  Health 
Center  Inc  pursuant  to  a  test  rule  at  40 
CFR  799.925.  It  was  received  by  EPA  on 
December  13. 1988.  The  submission 
describes  the  biphenyl  oyster  shell 
deposition  test  Environmental  effects 
testing  is  required  by  this  test  rule. 

Biphenyl  is  used  primarily  to  produce 
dye  carriers,  heat  transfer  fluids  and 
alkylated  biphenyls. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
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sabmiMion.  At  thia  time,  the  Agenqr  i* 
unable  to  provide  any  detennination  as 
to  the  submission's  completeness. 

n.  PubBc  Rsodrd 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44522).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a jn.  to  4  p jn..  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office,  Room.  NE-G004, 
401  M  Street.  SW.  Washington.  DC 
2()4aa 

Aolkaritr  IS  U&C  2003. 

DetML  OTCemt)«r  2a  1086. 
GafyK-Ttam. 

AetiB9  Dirtctor,  BxiBtuig  Chemical 
Aumtment  DJYiaioa.  C^pce  of  ToxJc 
Subtioncm. 
[FR  Doc.  80-703  FUed  1-11-80;  8:45  am] 


(OPTS  tlOTI;  PW.-WOS-'I] 

R«c««pt  Of  AppicatkNi  for  Approval  To 

lOfl 


r.  Environmental  Protectioa 
Agency  (EPA). 

:  Notice  of  receipt  of  application. 


R  EPA  Headquarters  has 
received  an  applicatiao  bom 
International  Technology  Corporatioo 
(IT),  Knoxville,  Tennessee,  for 
nationwide  approval  to  dispose  of 
polychlorinated  biphenyls  (PCSs)  using 
their  transportable  alternative  thermal 
system.  This  approval  process  is  done 
under  the  authority  of  section  e(e)  of  the 
Toxic  Subtances  Control  Act  (TSCA). 
EPA  is  notifying  interested  persons  of 
the  request,  and  comments  may  be 
submitted. 

OATC  Comments  must  be  received  by 
February  13. 1989. 
ADOwm.  Three  copies  of  written 
comments  should  bis  addressed  to: 
TSCA  Document  Processing  Center  (TS- 
790),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency. 
Room.  L-loa  401  M  Street  SW.. 
Washington,  DC  204«a 

Comments  should  bear  the  identifying 
notation  OPTS-82071.  The  application 
(without  confidential  business 
information)  and  comments  received  in 
response  to  this  notice  are  available  for 
public  inspection  and  copying  in  Rm. 
NE-G004  at  the  address  noted  above 
from  8  a.m.  to  4  p  jn.  Monday  through 
Friday,  except  legal  holidays. 
FOM  FURTNn  WyOWaATIOM  COSTfACT: 
Michael  M.  Stahl  Director.  TSCA 
Assistance  OfBce  (TS-799),  Office  of 


Toxic  Substances.  Environmental 
Protection  Agency,  Room.  EB-44, 401 M 
Street  SW.,  Washington.  DC  204ea 
(202-554-1404),  TDIH202-554-0651). 
supmMENTAiiY  iwroiuaATiow:  Under  40 
CFR  761.80(e),  the  Regional 
Administrators  and  the  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances  (OPTS)  share  the  approval 
authority  for  permitting  alternative  PCB 
disposal  technologies.  A  Regional 
Administrator  determines  whether  to 
approve  an  application  when  the 
disposal  will  take  place  in  that  region 
only  or,  in  the  case  of  research  and 
development  (R  and  D),  and  PCB 
disposal  methods  involving  less  than  500 
pounds  of  PCB  material.  The  Assistant 
Administrator  for  OPTS  determines 
whether  to  approve  applications  for 
mobile  and  other  types  of  PCB  disposal 
technologies  that  may  be  operated  in 
more  than  one  region  or,  in  the  case  of  R 
and  D.  on  disposal  methods  involving 
800  pounds  or  more  of  materiaL 
Notwithstanding,  the  Assistant 
Administrator  for  OPTS  may  delegate 
the  authority  to  review  and  atyrove  any 
aspect  of  a  disposal  system  to  OPTS 
staff  or  to  a  Regional  Administrator.  The 
rationale  for  permit  approval  authority 
is  discussed  in  Tolydilorinated 
Biphenyls  (PCBs);  Procedural 
Amendment  of  tho  Approval  Authority 
for  PCB  Disposal  Facilities  and 
Guidance  for  Obtaining  Approval," 
published  in  the  Fodorol  Rogiatar  of 
March  30, 1983  (48  FR  13181). 

In  general.  EPA  may  approve 
alternatives  methods  of  PCB  disposal  if 
they  achieve  a  level  of  performance 
equivalent  to  an  incinerator  approved 
under  40  CFR  761.70  or  a  high  efficiency 
trailer  approved  under  40  C7R  761.80 
aiMi  will  not  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  EPA  also  imposes  some 
protective  conditions  requiring  the 
application  to  address  such  items  as 
testing  of  all  gaseous,  Uquid,  and  solid 
effiuent  streams  for  PCBs  and  any  other 
contaminants  which  may  potentially 
ccmtribute  to  the  environmental  risk  of 
operating  the  disposal  unit.  To  obtain  a 
permit  for  an  alternative  method  of  PCB 
disposal,  the  appUcant  must  supply 
detailed  technical  descriptions  and 
drawings  of  the  site,  process  and  control 
equipment  monitoring  and  sampling 
methods,  quality  assurance  plan,  and 
emergency  and  contingency  measures, 
as  well  as  a  full  discussion  of  all 
cleanup  and  closure  procedures. 

When  EPA  Headquarters  receives  a 
permit  application,  it  reviews  the 
application  and  determines  if  the  permit 
application  is  complete.  If  the 
application  is  not  acceptable.  EPA  bsts 


its  deflciencies  in  a  letter  to  the 
applicant  and  the  appUcant  can  remedy 
the  application.  If  the  application  is 
acceptable,  a  determination  is  made 
whether  a  process  demonstration  is 
needed.  If  one  is  needed,  the  applicant 
must  submit  a  demonstration  test  plan 
to  the  Agency.  After  receipt  of  the 
process  demonstration  test  plan.  EPA 
either  approves,  requires  modification  or 
additions  to  the  process  demonstration 
test  plan,  or  disapproves  it  cmd  notifies 
the  appUcant  Once  the  Agency  accepts 
a  process  demonstration  test  plan,  a 
demonstration  test  approval  is  issued  by 
EPA.  As  part  of  this  approval,  the 
appUcant  will  be  required  to  give 
advance  written  notice  of  at  least  30 
days  to  the  EPA  regional  office  and 
State  and  local  governments  where  the 
process  demonstration  will  take  place. 
This  30-day  period  provides  the  pubUc 
an  opportunity  to  discuss  local  issues 
related  to  the  planned  disposal 
operation  and  provides  the  EPA  regional 
office  with  information  necessary  for 
effective  monitoring  for  compUance  with 
the  demonstration  approval.  If  the 
application  cannot  be  approved  because 
the  process  demonstration  test  fails,  the 
problems  with  the  process 
demonstration  are  addressed  on  a  case- 
by-case  basis. 

EPA  wiU  grant  or  deny  approval  for 
full  scale  operation  based  on  a  review  of 
the  appUcation  package,  demonstration 
test  results,  and  other  submitted 
information.  Approval  for  operation  will 
contain  special  conditions  that  EPA 
finds  necessary  to  protect  human  health 
or  the  environment  It  also  requires 
compliance  with  all  applicable  State, 
local,  or  other  Federal  requirements,  llie 
PCB  disposal  approval  decision  process 
(from  receipt  of  the  permit  application  to 
issuance  of  a  final  approval)  generally 
can  take  from  6  months  to  1  year, 
depending  on  the  quality  of  information 
submitted  by  the  applicant  and  the 
complexities  involved.  If  a  permit  is 
issued  for  more  than  one  site,  30-day 
notice  is  required  before  operation  may 
begin  at  any  site  other  than  where  the 
process  demonstration  took  place. 

The  appUcation  from  IT  is  for 
nationwide  permission  to  operate  a 
transportable  alternative  thermal 
system  for  the  destruction  of  PCB- 
contaminated  soils  and  sludges.  All 
demonstration  tests  for  the  system  wiU 
take  place  at  ITs  Environmental 
Technology  Development  Center  in  Oak 
Ridge,  Tennesse. 

In  determining  whether  to  approve 
this  application.  EPA  will  take  into 
consideration,  along  with  other  factors, 
the  comments  received  on  the 
application. 
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Dated:  January  5, 1989. 
Martiii  P.  Halper 

Director,  Exposure  Evaluation  Division, 
Office  of  Toxic  Substances. 

(FR  Doc.  89-705  Ffled  1-11-89;  &45  am] 

MjjMQ  COOC  IMP  St  tt 

[OPTS-81723;  FRL-350S-3] 

Toxic  and  Hazardoua  Substancas; 
Certain  Charelcala  Praroanufactura 
Notteaa 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufactiu«  or  Import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-seven  such  PMNs  and  provides 
a  summary  of  each. 
DATIS:  Qose  of  review  periods: 
P  89-181,  89-182— March  12, 1989. 
P  89-183.  89-164— March  13, 1969. 
P  8»-18S.  89-186. 69-187— March  14. 

1980. 
P  89-188.  8»-180, 80-190— March  15. 

1969. 
P  89-191. 80-192— March  18, 1989. 
P  80-193— March  IZ  1989. 
P  89-194. 80-105  89-196,  89-179— March 

19  1969 
P  80^198.  89-199,  89-20a  89-201— 

December  29, 196a 
P  80-204.  89-205.  89-206,  80-207,  89-208. 

89-209,  89-2ia  89-^l^March  21. 

1989. 
P  89-212. 89-213— December  29, 1989. 
P  89-214.  89-215.  80-216— March  22. 

1989. 
P  89-217,  March  26. 1989. 
P  89-218,  89-219,  89-220.  89-221  89-222. 

89-n223,  80-224,  89-225-^4arch  22. 

1989. 
P  89-227.  89-228— March  26. 1989. 
P  89-229.  89-230— March  27. 1989. 

Written  comments  by: 
P  80-181. 89-182— February  la  1989. 
P  89-183. 89-184— February  11, 1980. 
P  89-185.  89-188,  89-187— February  12, 

1989. 
P  80-188. 89-189.  89-190-^ebruary  13, 

1969. 
P  89-191, 89-192— February  16. 1989. 
P  80-193— February  la  1960. 
P  80-104,  89-196,  80-196,  89-197— 

Febraary  17. 1860. 


P  89-198.  89-199,  89-20a  80-201— 

November  29, 1988. 
P  89-204.  89-205,  89-206  89-207.  89-208. 

89-209,  89-210  89-211— February  19, 

1989. 
P  89-212.  80-213— November  29, 198a 
P  89-214,  89-215,  80-216-^ebruary  Za 

1989. 
P  80-217— February  24. 1989. 
P  69-2ia  89-219.  89-220,  80-221. 89-222. 

89-223.  89-224,  89-225— February  20. 

1989. 
P  89-227,  89-228— February  24, 1989. 
P  80-229,.  89-230— February  25. 1989. 
AOORESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-517231"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Office  (TS-790)  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  Sti«et  SW,.  Room  201 
East  Tower,  Washington.  DC  20460  (202) 
382-3532. 

PON  miiTMBi  mrofiMATioN  contact: 
Lawrence  Culleen.  Premanufacture 
Notice  Management  Branch.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency  Rm,  B-611. 401 M 
Sti^et  SW,  Washington.  D.C  20460 
(202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
foUowing  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 89-181 

Manufacturer.  Confidential 
Chemical  (G)  Modified  epoxy 

acrylate. 
Use/Production.  (G)  Binder.  Prod. 

range:  Confidential. 

P  89-182 

Manufacturer  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical.  (G)  Substituted  urethane. 

Use/Production.  (G)  Isolated 
intermediate  for  coating;  destructive  use. 
Prod,  range:  Confidential. 

F8t-183 

Manufacturer.  Toray  Industries 
(America)  Inc. 

Chemical.  (S)  -2.3- 
dihydroxybutanedioic  acid-bis(l- 
methylethyl)  ester. 

Use/Production.  (S)  Catalyst  for 
asymmetric  epoxidatioiL  Prod,  range: 
2,000-10,000  kg/yr. 


P  89-184 

Manufacturer.  ConfidentiaL 

Chemical  (G)  Alkylbeniene  sulfonic 
acid  salt 

Use /Production.  (G)  Dispersive  use. 
Prod  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50<  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  <  5  g/kg  species 
(rabbit).  Eye  irritation:  none  species 
(rabbit).  Skin  irritatian:  SU^t  species 
(rabbit). 

P80-185 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Substituted  alkenoic 

amide,  polymer  with  alkylalkenoates. 
Use /Production.  (G)  Pigment  binder. 

Prod,  range:  ConfidentiaL 


Importer.  Rohm  and  Haas  Company. 

Chemical  (G)  Vinyl  heterocycle  alkyl 
methacrj'late  copolymer. 

Use/Import  (G)  Additive  for 
petroleum  oil  products.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg  sp>ecies  (rat).  Acute 
dermal  toxicity:  LDSO  2  g/kg  species 
(rabbit).  Static  acute  toxicity:  LC50 

>  1,000  mg/1  time  species  (rainbow 
trout).  Eye  irritation:  Moderate  species 
(rabbit).  Skin  irritation:  Moderate 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 

P  89-187  I 

Importer.  Rohm  and  Haas  Company. 

Chemical  (G)  Alkyl  methacrylate 
copolymer. 

Use/Import  (G)  Additive  for 
petroleum  oil  products.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2  g/kg  species 
(rabbit).  Static  acute  toxicity:  LDSO 

>  1,000  mg/1  time  species  (rainbow 
trout).  Eye  irritation:  Moderate  species 
(rabbit).  Skin  irritatioa-  Moderate 
species  (rabbit).  Skin  sensitization: 
Negative  species  (guinea  pig). 

P  89-188 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Vinyl  alcohol  acrylic 

acid  copolymer. 
Use/Production.  (G)  Water  absorbing 

sealant  Prod,  range:  Confidential. 

P 89-189 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Aryl  novolac  resin. 
Use/Production.  (G)  Resin  as  a  raw 
materiaL  Prod,  range:  ConfidentiaL 
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PB»-in 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (C)  Vinyl  heterocycle  alkyl 
methacrylate  copolymer. 

Use/Production.  (G)  Petroleum 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >2  g/kg  species 
(rabbit).  Static  acute  toxicity:  LC50 
>  1,000  mg/1  time  species  (rainbow 
trout).  Eye  irritation:  Moderate  species 
(rabbit).  Skin  irritation:  Moderate 
species  (Rabbit).  Skin  sensitization: 
Positive  species  (guinea  pig). 

P8»-in 

Importer.  ConfidentiaL 

Chemical.  (G)  Acrylic  ester. 

Use/Import  (G)  Acrylic  polymer  for 
open  nondisperive  use.  Import  range: 
ConfidentiaL 

P  89-192 

Importer.  Confidential. 

Chemical  (S)  Aluminum  chloride 
hydroxide  sulfate. 

Use/Import  (S)  Coagulant  for  water 
treatment  Import  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  11.8  mg/kg  species  (rat).  Static 
acute  toxicity:  LC50  220  ppm  times  24  h 
species  (daphnia).  Eye  irritation:  Slight 
species  (rabbit).  Skin  irritation: 
Negligible  species  (rabbit).  Mutagencity: 
Negative. 

P 19-193 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Polyester  with 

neopentyl  giycoL 
Use /Production.  (G)  Coating  with  an 

open  use.  Prod,  range:  30.000-78,000  kg/ 

yr- 

P 99-194 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenes  reaction 
products  with  2,5-furandione  and 
substituted  alkyl  amines. 

Use /Production.  (G)  Surface  active 
agent:  Prod,  range:  Confidential. 

P 99-195 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Polyphosphonic  add- 
alkaline  salt  mixture. 

Use/Production.  (G)  Dye  bath 
additive.  Prod,  range:  ConfidentiaL 

P 99-196 

Manufacturer.  Alkaril  Chemicals.  Inc. 

Chemical.  (G)  Alkyl  glyceryl  ethers 
and  condensates. 

Use/Production.  (G)  Fiber  addiHve. 
Prod  range:  Confidential. 


P 89-197 

Manufacturer.  ConfidentiaL 
Chemical.  (S)  Polymer  of  ethylene;  1- 

butene;  and  1-octene. 
Use/Import.  (S)  Film  for  packaging. 

Import  range:  Confidential. 

P 89-198 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Additive  used  in 
plastic  industry.  Prod,  range: 
Confidential. 

P 88-199 

Manufacturer.  Confidential. 
.  Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Additive  used  in 
plastic  industry.  Prod,  range: 
ConfidentiaL 

P99-200 

Manufacturer.  ConfidentiaL 
Chemical.  (S)  Polyester  resin. 
Use/Production.  (G)  Additive  used  in 

plastic  industry.  Prod,  range: 

Confidential. 

P88-281 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Additive  h> 
plastic  industry.  Pnjd.  range: 
ConfidentiaL 

P89-2e4 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Aromatic  aliphatic 

poliester. 
Use/Production.  (G)  Industrially  used 

in  coating  with  open  use.  Prod,  range: 

zaooo-eaooo  kg/yr. 

P89-206 

Manufacturer  Minnesota  Mining  ft 
Manufacturing  Co. 

Chemical.  (G)  Styrene  containing 
acrylate  polymer. 

Use/Ptoduction.  (S)  Adhesive  or  tape. 
Prod,  range:  Confidential. 


Manufacturer.  Qba-Geigy 
Corporation. 

Chemical.  (S)  1.  3,  5-Triazine-2.4- 
diamine.6-chloro-N-(l,2-dimethylpropyl)- 
N'-ethyl. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  1889  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  3,100  mg/kg 
species(Rabbit].  Inhalation  toxicity: 
LC50>  710  mg/m3  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  Slight  species  (Rabbit).  Skin 
sensitization:  Positive  species  (Guinea 

P'g)- 


P89-207 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (S)  l,3,5-Triazine-2,4- 
diamine,&-chloro-N-methyl-N'-(l- 
methylethyl). 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  1868  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  >  3,100  mg/kg 
species(Rabbit).  Inhalation  toxicity: 
LC50  >  710  mg/m3  specie8(Rat).  Skin 
irritation:  Negligible  species  (Rabbit). 
Skin  sensitization:  Positive  species 
(Guinea  pig). 


Manufacturer.  Monsanto  Company. 

Chemical  (G)  Pyridine  carboxylate. 

Use /Production.  (G)  Manufacturing, 
process  intermediate  chemical.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  3,550  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  SOlO  mg/kg 
species  (Rabbit).  Eye  irritation:  Slight 
species  (Rabbit),  ^un  irritation: 
Negligible  species  (Rabbit). 

P89-209 

Maaufacturer.  Monsanto  Company. 

Chemical  (G)  Pyridine  carboxylic 
acid. 

Use/Production.  (G)  Manufactiunng. 
process  intermediate  chemical.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,010  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LDSO  >  5.010 
mg/kg  species  (Rabbit).  Eye  irritation: 
moiderate  species  (Rabbit).  Skin 
irritation:  Negligible  8pecie8(Rabbit). 

P  89-219 

Manufacturer.  Monsanto  Company. 

Chemical  (G)  Pyradine 
carbonylchloride. 

Use /Production.  (G)  Manufacturing, 
process  intermediate  chemical.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  5.010  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  2.000-5,010  mg/kg 
species  (Rabbit).  Eye  irritation:  Slight 
8pecies(Rabbit).  Skin  irritation:  Slight 
species  (Rabbit). 

P  89-211 

Manufacturer.  ARCO  Chemical 
Company. 

Chemical  (S)  2-Methyl-l,3- 
Propanediol. 

Use /Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5  g/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  >  2  g/kg  species 
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(Rabbit).  Eye  irritation:  none 
specie8(Rabbit).  Skin  irritation: 
Negligible  species  (Rabbit). 

P89-212 

Manufacturer.  Confidential. 

Chemical  (G)  Trifluoromethane 
sulfonate  ester. 

Use/Production.  (G)  Integrated  circuit 
manufacture.  Prod,  range:  Confidential. 

Toxicity  Data.  Skin  irritation: 
negligible  8pecie8(Rabbit).  Skin 
sensitization:  Positive  species  (Guinea 

pig)- 

P  88-213 

Manufacturer,  Confidential. 

Chemical  (G)  Polystyrene  copolymer. 

Use/Production.  (G)  Integrated  circuit 
manufacture.  Prod,  range:  Confidential. 

Toxicity  Data.  Skin  irritation: 
negligible  8pecies(Rabbit).  Skin 
sensitization:  Negative  species  (Guinea 

P»8)- 

P  89-214 

Manufacturer.  SICPA  Securink 
Corporation. 

Chemical  (G)  Alkyd  resin. 

Use-Production.  (S)  Manufacture  of 
printing  inks.  Prod,  range.  Confidential. 

P89-21S 

Manufacturer.  SICPA  Securink 
Corporation. 

Chemical  (G)  Intagho  varnish. 

Use-Production.  (S)  Manufacture  of 
printing  inks.  Prod,  range.  Confidential. 

P89-216 

Manufacturer.  SICPA  Securink 
Corporation. 

Chemical.  (G)  Intaglio  varnish. 

Use/Production.  (S)  Manufacture  of 
printing  inks.  Prod,  range:  Confidential. 

P  89-217 

Manufacturer.  Baker  Performance 
Chemicals  Incorporated. 

Chemical  (G)  Thiocarbamate 
potassium  salt 

Use/Production.  (S)  Water  clarifler. 
Prod,  range:  Confidential. 

P 89-218 

Manufacturer.  Alkaril  Chemicals.  Inc 
Chemical  (G)  Guerbet  alcohol  ester. 
Use/Production.  (G)  Thermoplastic 

lubricant  intermediate.  Prod,  range: 

Confidential. 

P  89-219 

Manufacturer.  Alkaril  Chemicals,  Ina 
Chemical  (G)  Guerbet  diester. 
Use /Production.  (S)  Internal  lubricant 
for  use  in  manufacture  of  polycarbonate 
sheets.  Prod,  range:  ConfidentiaL 


P89-22e 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Substituted 
aminophenyl  (chloroheterocycle). 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  2,000-8.000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  mg/kg  spesies  (Rat).  Acute 
dermal  toxicity:  LDSO  >Z000  mg/kg 
species  (Rabbit).  Eye  irritation: 
Moderate  species  (Rabbit).  Skin 
irritation:  Slight  species  (Guinea  pig). 
Skin  sensitization:  Negative  species 
(Guinea  pig). 

P89-221  ' 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Substituted  nitrophenyl 
(chloroheterocycle). 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range;  2.000-10.000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  > 2,000  mg/kg 
species  (Rabbit).  Eye  irritation: 
moderate  species  (Rabbit).  Skin 
irritation:  Slight  species  (Guinea  pig). 
Skin  sensitization:  Negative  species 
(Guinea  pig). 

P89-222 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Substituted 
phenylheterocycUc  acid,  derivative. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  7,000-18.000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5.000  mg/kg  species  (Rat).  Skin 
irritation:  Slight  species  (Guinea  pig). 

P89-223 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Substituted 
nitrophenylheterocydic  acid. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  6,000-18,000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5.000  mg/kg  species  (Rat).  Skin 
irritation:  SUght  species  (Guinea  pig). 

P89-224 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Substituted 
nitrophenylheterocycle. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  5,000-12.000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5.000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  > 2.000  mg/kg 


species  (Rabbit).  Eye  irritation;  Slight 
species  (Rabbit).  Skin  irritation:  Slight 
species  (Guinea  pig).  Skin  sensitization: 
Negative  species  (Guinea  pig). 

P89-225 

Manufacturer.  Confidential. 

Chemical  (G)  Bis-substituted-phenoL 

Use/Production.  (G)  Pressure 
sensitive  agent.  Prod  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  > 5.000  mg/kg  species  (Rat).  Eye 
irritation:  None  species  (Rabbit).  Skin 
irritation:  Negligible  species  (Rabbit). 

P89-227 

Manufacturer.  Enzyme  Bio-Systems, 
Ltd. 

Microorganism.  (G)  Bacillus  subtilis 
was  modified  using  recombinant  D.NA 
techniques  to  contain  an  intra-generic 
amylase  gene.  Fragments  of  inter- 
generic  vectors  were  also  introduced 
into  this  strain. 

Use/Production.  This  microorganism 
will  be  used  for  the  biosynthesis  of  an 
enzyme:  Alpha  amylase.  Prod,  range: 
Confidential. 

Test  data.  Pathogenicity  and  toxicity 
testing  showed  no  adverse  effects  of  the 
production  strain  or  the  enzyme  on  the 
manunalian  species  tested.  For  the 
production  strain,  pathogenicity  studies 
by  intraperitoneal  or  oral  intubation  to 
mice  showed  no  pathogenic  potentiaL 
Toxicity  testing  of  the  production  strain 
was  also  performed  and  showed  no 
cytotoxicity  against  Vero  cells  in  7  days 
in  cultiue.  The  production  strain  used  to 
make  the  enzyme  is  asporogenic. 

Exposure.  Workers  in  laboratory  and 
production  areas. 

Environmental  Release/Disposal 
During  production,  Uve  cells  are 
maintained  in  closed  vessels.  At  the  end 
of  the  production  cycle,  cells  are 
inactivated  in  the  production  vessels. 
Disposal  of  cell  waste:  Solid  wastes  will 
be  discharged  to  a  permitted  landfiU. 
The  Uquid  waste  is  discharged  to  a 
pretreatment  facility  shared  by  other 
industries.  Air  emissions  are  filtered 
through  NIH  vahdated  sterile  air  filters 
or  through  a  cyclone  separator  scrubber 
system  that  traps  and  inactivates  the 
organisms  using  a  caustic/chlorine 
solution.  Airborne  emissions  are 
anticipated  to  be  incidental  particulates. 

P89-228 

Importer.  Confidential. 

Chemical  (S)  2-Propenoic  acid, 
monoester  with  1,  2-propanedioL 
polymer  with  chloroethene. 

Use/Import  (S)  Paint  vehicle.  Import 
range:  12.000-48,000  kg/yr. 
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Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Di-substituted 
naphthalene  sulfonic  acid. 

Use/Import.  (S)  Dyestuff  for  cellusosic 
fibers.  Import  range:  1.200-3,600  kg/yr. 

Toxicity  Data.  Skin  irritation: 
Negli^ble  species  (Rabbit). 
Mutagenicity:  Negative. 

Pa9-2M 

Manufacturer.  Confidential. 

Chemical.  (S)  2- 
methylpentamethylenediamine  1,4- 
cyclohexanediamethanol:  isophthalic 
acid;  rinc  oxide. 

Use/Production.  (G)  Industrial.  Prod. 
range:  20a000-375.000  kg/yr. 

Date:  January  5. 1980. 
Stew  N«wbur|-iUiiii. 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Sut>stances. 
|FR  Doc  89-704  Filed  1-11-89;  8:45  am) 
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FARM  CREOfT  AOMINISTRATION 

Order  Appointing  Rec•^fer  of  the 
RiclMnond  Production  Credtt 


action:  Notice. 


r  Pursuant  to  the  provisions  of 
section  4.12(a)  of  the  Farm  Credit  Act  of 
1971.  as  amended  (1971  Act).  12  U.S.C 
2183(a)  and  12  CFR  611.118a  the  Farm 
Credit  Administration  (FCA)  Board 
hereby  appoints  James  C.  Larson 
(Receiver),  an  individual  with  a  business 
address  of  P.O.  Box  923,  San  Andreas. 
California  95249.  as  Receiver  of  the 
Richmond  Production  Credit 
Association.  P.O.  Box  2.  Sugar  Land. 
Texas  77487-0002  (Institution).  The  FCA 
Board  takes  this  action  following  the 
receipt  of  a  request  to  appoint  a  receiver 
for  the  Richmond  Production  Credit 
Association  by  the  Association's  Board 
of  Directors  which  voted  on  November 
6. 1968.  to  voluntarily  liquidate.  The 
Receiver  shall  take  possession  of  all 
assets  of  the  Institution,  wind  up  its 
business  operations.  Uquidate  its 
property  and  assets,  pay  its  creditors, 
and  distribute  the  remaining  proceeds  to 
its  stockholders  in  accordance  with  the 
1971  Act  FCA  regulations,  the  FCA 
Receivership  Manual,  and  this  Order 
and  any  amendment  hereto.  In  his 
capacity  as  receiver,  James  C  Larson,  as 
agent  for  the  FCA.  is  granted  possession 
of  all  of  the  assets  of  the  Institution  and 
is  empowered  to  execute,  acknowledge, 
and  deliver  any  instrument  necessary 
for  any  authorized  purposes  and  such 
instruments  are  valid  and  effectual  as  if 


they  had  been  executed  by  the 
Institution's  o^icers  by  authority  of  its 
board  of  directors.  The  Order  authorizes 
James  C.  Larson  to  sign  any  and  all 
documents  as  Receiver  and  to  delegate 
signatory  authority  to  any  employee  of 
the  Institution-in-receivership. 

Dated:  January  6. 1960. 
DavidA.HilL 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc  89-778  Filed  1-11-80: 8:45  am) 

MUJNGCOOf  CTSS-ei-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Pubic  Infoonrtion  CoiecHon 

nmfjUKfmn&ln  SUDfMIWQ  lO  l/TnCv  Of 

mnagefneni  ana  Duogei  ror  neview 
Decemi>er  28. 1968. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  as  amended 
(44  U.S.C  3501  et  seq.]. 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-^800.  2100  M  Street 
NW..  Suite  140.  Washingtoa  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden. 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Eyvette  Flynn.  Office  of 
Management  and  Budget  Room  3235 
NEOB.  Washington.  DC  20503.  (202)  395- 
3785. 

OMB  Number  3060-0330. 

Title:  Part  62.  Applications  to  Hold 
Interlocking  Directorates. 

Action:  Extension. 

Respondents:  Individuals,  businesses 
(including  small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burdetv  30 
responses:  60  total  hours:  avg.  2  hours 
each. 

Needs  and  Uses:  Information  is  used 
by  the  Commission  to  ensure  that 
interlocking  directorates  among 
cummunications  conunon  carriers  will 
not  have  an  anticompetitive  impact  in 
the  telecommunications  industry. 

Federal  Communications  CommiMion. 

Ooona  R.  Saucy, 

Secretary. 

(FR  Doc  ae-837  Fded  1-11-80:  8:45  am] 
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Executive  Reeourcee  end  Performance 
Review  Board;  Appointment  of 
Membera 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Publ.  L  95-454). 
Chairman  Dennis  R.  Patrick  has 
appointed  the  following  SES  members  to 
the  Executive  Resources  and 
Performance  Review  Board: 

Edward  J.  Minkel — Managing  Director, 

Chairman 
Richard  M.  Smith— Chief,  Field 

Operations  Bureau 
Alex  D.  Felker — Chief,  Mass  Media 

Bureau  , 

Diane  S.  iGllory — General  Counsel 
Gerald  W.  Brock — Chief.  Conunon 

Carrier  Bureau 
Ralph  A.  Haller— Chief,  Private  Radio 

Bureau. 

Federal  Communications  Commissioa 

Donna  R.  Saatcy, 

Secretary. 

(FR  Doc  89-638  Filed  1-11-80:  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  niing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  conunents  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Regiatar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  {>ending 
agreement 

Agreement  No.  232-011225 

Title:  Benargus/Autoship  Space  Charter 
Agreement 

Parties:  K/S  Benargus  A/S  ft  Co. 
("Benargus"):  Autoship.  Inc 
("Autoship") 

Synopsis:  The  proposed  agreement 
would  permit  Autoship  to  charter 
space  aboard  any  United  States-flag 
vessels  (up  to  a  maximum  of  four 
vessels)  owned,  operated  or  chartered 
by  Benargus  in  the  trade  between  U.S. 
East  Coast  ports  and  all  points  via 
such  ports,  and  AUantic  ports  in 
Spain.  Portugal  Prance,  Belgium. 
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Netherlands,  West  Germany, 
Denmark,  Norway,  Sweden.  Finland, 
Poland  and  East  Germany,  ports  in  the 
United  Kingdom  and  Ireland,  and  all 
points  via  such  ports. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  8. 1969. 
loMph  C  PoOdng. 
Secretary. 
[FR  Doc  80-608  Filed  1-11-89;  8:45  am] 
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Ocean  Freight  Forwarder  Ucenae 
AppMcanta;  Rical  Expreaa,  Inc,  et  aL 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
Federal  Maritime  Commission. 
Washington.  DC  20573. 
Rical  Express.  Inc..  9400  W.  Foster/Suite 
100,  Chicago.  IL  60656;  Officers:  Ricky 
C.K.  Leung,  President  Mr.  Calvin  Ng, 
Stockholder  Charles  Ozbum,  Sec./ 
Vice  Pres./Treas. 
Cargo  U.IC,  Ina,  4694  Aviation  Parkway, 
#H.  Atlanta.  GA  30349;  Officers: 
Roger  Harold  Botting,  President 
Regina  Jacqueline  Botting,  Sec/Treas. 
Pacific  Relocating  Services,  Inc.,  1415  W. 
Torrance  Blvd.,  Torrance,  CA  90SO1; 
Officers:  Henry  A.  Pontes,  President 
Earl  M.  Herrmann.  Vice  President 
Louis  R.  Petiili.  Sec/Treas. 
International  Commerce  and 
Transportation.  Inc.  2215  Harbor 
Blvd.,  Houston.  TX  77020;  Officers: 
Elizabeth  Sue  Kenley,  President 
Josephine  Wells  Cummins,  Sec./ 
Treas. 
Hallmark  Intermodal.  Inc.,  3400 
Mcintosh  Rd..  Port  Everglades.  FL 
33316;  Officers:  Joseph  V.  Maquez. 
President  Dina  Mizner,  Vice 
President/Sec./Treas. 
Ship  and  Sti-ap,  Inc..  7262  NW.  70th  St, 
Miami,  Fl  33166;  Officers:  Clyde  J. 
Barrett  President  Jose  L  Ceballos, 
Vice  President/Sales  Patrick  O'Brien, 
Vice  President/Ops. 
Ransar  International.  Inc.,  1034  Jericho 
Turnpike.  Smithtown.  NY  11787; 
Officer  Fortunate  C.  Rana,  President 
Logistic  Distribution  Systems  USA  Inc., 
433  Blair  Road,  Avenel,  New  Jersey 
07001;  Officers:  Salvatore  Salomone, 
President/Director  Riccardo  Del 


Mastro.  Asst  Vice  Pres.;  Nisith  Mitra. 
Treasurer  George  M.  Pavia. 
Secretary;  Bruno  Bigi.  Director 
Masssimo  Petrozzi.  Director 

Product  Transportation  Group,  Inc  370 
Adams  Street  Newark.  New  Jersey 
07114-2902;  Officers:  Michael  R.  Ryan. 
President/Director  Arthur  Menzel 
Vice  President/Director  Allan  J. 
Leonard.  Sec.-'Treas./Dir.;  Anthony 
LaFortenzza,  Vice  President 

ARI  Shipping  Corporation  dba 
International  Freight  Forwarders,  156 
Rfth  Ave.,  #420,  New  Yoik,  NY  10010; 
Officers:  Dan  Fidler.  President  Ccut>l 
Polishuk,  Vice  President  Paul 
Polishuk.  Treasurer 

International  Freight  Forwarders  of 
Tampa.  Inc.  333  Falkenburg  Rd,  Suite 
A116.  Tampa,  Fl  33619;  Officers: 
Deborah  L  Page,  President  Charles  R 
Fallen.  Vice  President  Richard  L 
Kimes,  Vice  President 

Daniel  C  Griffith  (Sampler  &  Analysts) 
U.SA.,  Inc..  131  North  Tatar, 
Pasadena,  TX  77501;  Officers:  Stephen 
C  Fitzer,  President/Director,  Noel  B. 
Maiming,  Sec/Treas.;  Francis 
Holmes,  Director  Jerome  P.  Clark, 
Director 

Shandorry  Freight  Forwarding,  Inc.  3700 
Koppers  St,  Baltimore,  MD  21227; 
Officers:  Kenneth  Eugene  Milner, 
Pres./Dir.;  Michael  Daly,  Vice  Pres.; 
Marie  Milner,  Sec. 

Intermar  Steamship  Corporation;  80 
Business  Park  Dr.,  #104;  Armonk,  NY 
10504:  Officer  Joshua  Podell, 
President 

By  the  Federal  Maritime  Commission. 

Dated:  January  6, 1989. 
JoMph  C  PoUdng, 
Secretary. 
[FR  Doc  80-600  Filed  1-11-69;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review     . 

January  6, 1989. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Pubhc). 

FOR  FURTHER  INFORMATION  CONTACT 
Federal  Reserve  Board  Clearance 
Officer — ^Nancy  Steele — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3622). 


OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
Room  3206,  Washington.  DC  20503  (202- 
395-7340). 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  with  revision, 
of  the  following  report 

Report  Title:  Pretest  of  the  1909 
Survey  of  Consumer  Finances. 

Agency  Form  Number  FR  3058. 

OMB  Docket  Number  n0(M)23a 

Frequency.  One-time. 

Reporters:  Sample  of  households 
nationwide. 

Aimual  reporting  hours:  63. 

Estimated  A  verage  Hours  Per 
Response:  3/4  hour. 

Estimated  Number  of  Respondents: 
50. 

Small  businesses  are  not  affected. 

General  Description  of  Report  This 
information  collection  is  voluntary  (12 
U.S.C.  225a,  1828(c),  1842  and  1843).  No 
problem  of  confidentiality  arises  since 
names  and  other  characteristics  that 
would  permit  personal  identification  of 
respondents  will  not  be  provided  to 
survey  sponsors. 

This  pretest  will  allow  the  testing  of 
quetions  anticipated  for  the  1989  Survey 
of  Consumer  Finances  to  collect  data  on 
the  assets,  debts,  income,  work  history, 
pension  rights,  use  of  financial  services, 
and  attitudes  of  a  sample  of  U.S. 
households.  The  pretest  will  consist  of 
in-person  interviews  from  a  sample  of 
approximately  50  households. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  6, 1960. 
WillMn  W.  WUas. 
Secretary  of  the  Board. 
(FR  Doc  80-623  Filed  1-11-80: 8:45  amj 
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Annapoia  Bancaharea.  Inc.;  Formation 
of.  Acquiaition  by.  or  Merger  of  Bank 
Holding  Companiea 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
iimnediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
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Covemon.  Interested  persons  may 
express  tbeir  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lien  of 
a  hearing,  identifying  specifically  any 
question*  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

CoBBiaenU  regarding  this  application 
must  be  received  not  later  than  February 
3,19891 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Boetian,  Jr.,  Vice  President) 
701  East  ^rd  Street.  Richmond.  Virginia 
23261: 

\.  Anaapolis  BtiBcaharm,  Joc^ 
Annapolis.  Maryland;  to  become  a  ba^ 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Annapolia,  ia  organizatioo.  Annapolta 
Maiylaad  a  die  novo  baak. 
BaAaw  B.  Uwney. 
AModaltStcntarr  of  *t  Board 
[R  DacJ»-tM  PBsd  V-n-IK  MS  am) 
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thereby  indirectly  acquire  United  States 
Company  of  New  York.  New  York. 

2.  Charles  L  Whig/tarn.  Newark.  New 
Jersey;  to  acquire  30.91  percent  of  the 
voting  share  of  City  National 
Bancahsres  Corporation.  Newark.  New 
Jersey,  and  dxereby  indirectly  acquire 
City  National  Bank  of  New  Jersey. 
Newark.  New  Jersey. 

Board  of  Governors  of  the  Federal 
Reserve  Sjrstem,  Janaary  (k  1968. 
BariMia  R.  Lewiey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-«25  Filed  1-11-80;  8:45  am] 
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Appleatlon  To  Engaga  In  Vartoua 

Sacurttlaa,  Fbraign  ExchanQO  and 
FlnMcW  AiMaory  ActlvWoa:  TTw 
Mppon  CradR  Bank,  Ud^  TokyOk 


PIM  •<  (Mtod  8MM  Truat  Company 
of  Naw  Voik  and  AMHalad  OaMponlaa 

The  notifications  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(111  and 
I  22S.41  of  the  Board's  Regniation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
US.C.  1817U}(7)). 

The  noti^^f  are  available  for 
immediate  inspection  at  the  Federal 
Reserre  Bank  tatficated.  Once  dM 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  mtist  be  received 
not  later  than  January  26. 198a 

A.  Federal  Raaarve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1 .  Employees '  Profit-Sharing  Plan  of 
United  States  Trust  Company  of  New 
York  and  Affiliated  Coatpanies.  New 
York.  Naw  York;  to  acquire  16  percent  of 
the  voting  share*  of  U.&  Trust 
Company.  Naw  York.  New  Yotk.  and 


The  Nippon  Credit  Bank.  Ltd..  Tokyo, 
Japan,  has  applied,  pursuant  to  section 
4(cK8)  of  the  Bank  Hohling  Company 
Act  (12  U  AC  1B43(CK8|)  (^HC  AcfJ 
and  1 225.23(a)  (2)  and  (3]  of  the  Board's 
Regulation  T  (12  CFR  22S.23(a)  (2)  and 
(3)).  to  acquire  a  company  in 
organization  ("Newco")  and  thereby 
engage  in  a  ntnnber  of  securities,  foreign 
exchange  and  financial  advisory 
activities,  some  of  which  have  not  been 
previously  approved  by  the  Board. 

Ptaviaoity  Appmvad  AcivWae 

Applicant  proposes  to  engage  through 
Newco  in  the  following  activities  that 
have  been  pievtoualy  approved: 

(1)  Underwriting  and  dealing  in 
obligations  of  the  United  States,  general 
obligations  of  states  and  their  political 
subdiviaione.  and  other  obtigations  that 
state  member  banks  are  authorized  to 
underwrite  and  deal  in  under  12  USC 
24  and  335  ("bank-eligible  seciuities") 
pursuant  to  12  CFR  225.25(bXl6)  and 
engaging  in  activities  incidental  thereto, 
including  repurchase  and  reverse 
repurchase  transactions  on  bank-eligible 
securities,  collateralized  borrowing  and 
lending  of  such  securities,  clearing  and 
settling  baxik-eligible  securities 
transactions,  and  providing  accounting, 
record  keeping  and  other  ancillary 
services  to  counterparties  that  do  not 
mAjntain  accottots  with  clearing 
agencies,  pursuant  to  12  CFR  225.21(aH2) 
and  in  accordance  with  The  Long-Term 
Credit  Bank  of  Japan,  74  Federal 
Reserve  Bulletin  573  (1986): 

(2)  Purchasing  and  selling  futures, 
forward  and  (^ons  contracts  for  bank- 
eligible  securities  for  hedging  purposes 
in  accordance  vrith  12  CFR  225.142; 
Midland  Bank.  PLC,  74  Federal  Reserve 
Bulletin  577  (1988);  and  Security  Pacific 


Corporation,  70  Federal  Reserve  Bulletin 
236  (1984): 

(3)  Acting  an  introducing  broker  with 
respect  to  transactions  in  exchange- 
traded  futures  and  options  contracts  on 
bank-eligible  securities  and  foreign 
exchange  pursuant  to  The  Long-Term 
Credit  Bank  of  Japan,  supra;  The  Sanwa 
Bank.  Limited,  74  Federal  reserve 
Bulletin  578  (1988);  Sovran  Financial 
Corporation,  72  Federal  Reserve  Bulletin 
146  (1966);  Security  Pacific  Corporation, 
supra:  and  as  a  component  of  Futures 
Commission  Merchants  under  12  CFR 
225.25(b)(18); 

(4)  Dealing  in  foreign  exchange 
pursuant  to  The  Long-Term  Credit  Battk 
of  Japan,  supra;  and  Standard  and 
Chartered  Banking  Cotporation.i&FR 
27552  (1973); 

(5)  Providing  transactional  services 
with  respect  to  foreign  exchange  by 
arranging  for  "swaps"  among  customers 
with  complementary  foreign  exchange 
exposures,  including  the  arrangement 
for  execution  of  forward  contracts  on 
foreign  exchange,  and  for  the  execution 
of  fbnigB  exduinge  transactions 
pursuant  to  12  CFR  225.2S(b)(17): 

(6)  Providing  on  an  ex|^icit  fee  basis, 
discretionary  management  of  short-term 
monies  for  a  small  number  of 
institutional  customers  pursuant  to 
Sovran  Financial  Corporation,  73 
Federal  Reserve  Bulletin  744  (1987);  and 
J  J*.  Morgan  B  Co.,  Incorporated,  73 
Federal  Reserve  Bulletin  810  (1987); 

(7)  Providing  portfolio  investment 
advice  and  research  and  famishing 
general  economic  information  and 
advice,  general  economic  statistical 
forecasting  services  and  industry 
studies,  primarily  in  conjunction  wi& 
and  as  an  incident  to  its  pr<^x>sed  bank- 
eligible  activities  but  also  providing 
audi  advice  and  research  with  respect 
to  a  customer's  entire  portfolio  of  bank- 
eligible  secxirities  and  in  the  context  of 
specific  transactions  involving  bank- 
eligibie  securities,  as  well  as  advice 
with  respect  to  securities  other  than 
bank-eligible  securities  pursuant  to  12 
CFR  225.25(b)(4)  (iii)  and  (iv):  The  Bank 
of  Nova  Scotia  74  Federal  Reserve 
Bulletin  248  (1968);  The  Royal  Bank  of 
Canada,  74  Federal  Reserve  Bulletin  334 
(1988):  and  Manufactures  Hanover 
Corporation,  70  Federal  Reserve  Bulletin 
661  (1964); 

(8)  Providing  financial  advice  to  state 
and  local  governments  pursuant  to  12 
CFR  225.25(bH4)(v)  and  Texas 
Commerce  Bancshares.  Inc.  72  Federal 
Reserve  Bulletin  803  (1986): 

(9)  Providing  advice  in  connection 
with  the  structuring  of  and  arranging  for 
interest  rate  and  currency  "sw^s". 
interest  rate  "caps"  and  similar 
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transactions  pursuant  to  SunTrust 
Banks,  Inc.,  74  Federal  Reserve  Bulletin 
256  (1988);  and  Signet  Banking 
Corporation,  73  Federal  Reserve  Bulletin 
59  (1987): 

(10)  Providing  advice  for  unaffiliated 
institutional  customers  in  connection 
with  merger,  acquisition,  divestiture  and 
financing  transactions  and  valuations 
and  fairness  opinions  in  connection  with 
merger,  acquisition,  and  similar 
transactions  pursuant  to  The  Royal 
Bank  of  Canada,  supra;  SunTrust  Banks, 
Inc.,  supra;  The  Bank  of  Nova  Scotia, 
supra:  Signet  Banking  Corporation, 
supra:  Security  Pacific  Corporation:  and 
Sovran  Financial  Corporation,  supra: 
and 

(11)  Purchasing  and  selling  municipal 
revenue  bonds  as  agent  under  certain 
limited  circumstances  and  pursuant  to 
Sovran  Financial  Corporation,  supra. 

Activities  Not  Previously  Approved 

Applicant  has  also  applied  to 
purchase  and  sell  futures,  forward  and 
options  contracts  for  foreign  exchange 
for  its  own  account  for  hedging  purposes 
and  to  provide  transactional  services  for 
such  activities.  Applicant  contends  that 
the  permissibility  of  such  trading  is 
supported  by  12  CFR  225.142:  Midland 
Bank,  PLC  supra:  and  Security  Pacific 
Corporation,  supra.  Applicant  requests, 
however,  suspension  of  the  Board's 
consideration  of  this  proposed  activity 
until  after  the  Board  has  made  its 
decision  on  a  pending  application  to  so 
engage  in  this  activity. 

Applicant  contends  that  its  proposed 
acquisition  of  Newco  will  provide 
Newco  with  access  to  Applicant's 
financial  strengths  and  Applicant's 
expertise  in  developing  more  efficient 
financial  services.  Applicant  submits 
that  the  proposal  will  not  result  in 
adverse  effects  and  will,  in  fact,  add  a 
new  competitor  to  provide  services  that 
are  important  to  the  funding  of  the 
operations  of  the  United  States 
government  and  to  the  stability  of 
financial  markets. 

In  publishing  the  proposal  for 
comment  the  Board  does  not  take  any 
position  on  issues  raised  by  the  proposal 
under  tiie  BHC  Act  Notice  of  the 
proposal  is  published  solely  in  order  to 
seek  the  views  of  interested  persons  on 
the  issues  presented  by  the  appUcation 
and  does  not  represent  a  determination 
by  the  Board  that  the  proposal  meets  or 
is  likely  to  meet  the  standards  of  the 
BHC  Act 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20S51.  not  later  than  February  la 


1989.  Any  request  for  a  hearing  must  as 
required  by  S  2e2.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  0, 1966. 

Barbara  R.  Lowrey. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  89-627  Filed  1-11-89;  8:45  am] 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Sacratary 

Reaearcfi  To  Improve  the  Acctvacy  of 
Long-Term  Forecaata  of  the  Social 
Security  and  Medicare  Truat  Funda; 
AppHcsitiona  for  Granta 

Pursuant  to  section  lllOA  of  the 
Social  Security  Act  the  Assistant  >. 
Secretary  for  Planning  and  Evaluation 
(hereafter  the  Assistant  Secretary)  is 
seeking  applications  for  research  hi  the 
area  of  income  security  policy  from 
States,  pubUc,  non-profit  and  for-profit 
organizations. 

A.  Typa  of  Application  Requested 

This  announcement  seeks 
applications  for  projects  to  develop  and 
conduct  a  program  of  research  relating 
relating  to  predicting  long-term  costs 
and  income  for  the  Old  Age  and 
Survivors  Insurance  (OASI),  Ehsability 
Insurance  (DI),  and  Health  Insurance 
(HI)  Trust  Funds.  The  Boards  of 
Trustees,  which  include  the  Secretaries 
of  the  Departments  of  Health  and 
Human  Services.  Labor,  and  Treasury 
and  two  public  trustees,  annually  agree 
on  economic  demographic  and  other 
assumptions  to  forecast  the  size  of  the 
OASI.  01,  and  HI  bnist  funds. 

The  assumptions  chosen  and 
methodologies  developed  are  often  used 
by  private  insurance  firms.  Federal, 
State  and  local  governments,  and 
private  researchers  for  a  variety  of 
purposes. 

Successful  applicants  must  be  willing 
to  participate  in  an  ASPE-sponsored 
conference  in  Washington,  DC  to  be 
held  in  the  spring  of  1990.  The 
conference  will  serve  as  a  forum  for 


discussion  of  important  issues  related  to 
trust  fund  forecasts,  and  will  enable 
researchers  to  share  their  results  with 
others. 

The  following  paragraphs  describe  the 
general  area  of  interest  in  greater  detail 
by  enumerating  high  priority  areas  of 
research.  The  questions  they  contain  are 
intended  as  illustrations  of  specific 
concerns.  Applications  should  be  for 
projects  that  address  one  or  more  of  the 
priority  areas  discussed  below;  other, 
closely-related  issues  may  also  be 
included  if  they  are  shown  to  be 
relevant  to  the  general  areas  of  interest 

A.  The  high  priority  research  areas  for 
which  applications  for  the  proposed 
program  of  research  are  most  desired 
are  as  follows: 

1.  Productivity  and  real  wage  growth. 
Explaning  the  decline  in  American 
productivity  and  forecasting  future  rates 
of  productivity  and  wage  growth  are 
economic  issues  with  major  implications 
for  trust  fund  forecasts.  "There  are 
several  issues  that  should  be  addressed 

(a)  Increased  integration  of  the  U.S. 
economy  into  world  maricets  has  had  an 
important  short-run  impact  and  may 
affect  long-term  productivity  growth. 

(b)  One  unresolved  issue  involves  the 
choice  of  part  time-periods  as  a  basis  for 
forecasts  of  productivity  and  real  wage 
growth. 

(c)  New  forecasts  of  immigration  and 
of  human  and  physical  capital  growth 
may  imply  different  forecasts  of 
productivity  growth. 

(d)  Other  explanations  for  the 
productivity  slowdown,  including 
"statistical  myopia"  may  be  worth 
exploring. 

2.  Immigration.  Important  changes  in 
immigration  law  with  the  passage  of  the 
Immigration  Reform  and  Control  Act  of 
1986  and  in  the  global  political  and 
economic  environment  may  imply 
dramatic  changes  in  the  pattern  of 
immigration.  It  may  be  useful  to 
incorporate  these  changes  formally  in 
projecting  the  number  and  employment 
characteristics  of  immigrants. 
Furthermore,  immigration  will  affect 
overall  fertility  rates,  earnings,  and 
other  aspects  of  the  trust  fund  forecast 
New  data  may  permit  the  examination 
of  these  and  related  issues,  such  as  the 
relationship  between  illegal  immigration 
and  benefit  payments. 

3.  Uncertainty,  confidence  intervals, 
and  long-term  forecasts.  Questions  in 
this  area  include: 

(a)  Is  there  greater  imcertainty  in  the 
projection  of  some  variables  than 
others?  How  important  are  these 
variables  to  the  accuracy  of  the  trust 
fund  projections? 


Fedent  Reghtar  /  VoL  54.  No.  8  /  Thnraday.  )«nuMy  12.  1969  /  NotJco 


(b)  Do  tb«  policy  cofMequenoM  differ 
depeodnig  on  whether  the  lystem  is  in 
•uiphis  or  deficit  and  tlw  tixc  of  the 
projected  unbalance?  Would  more 
formal  means  (eg.  a  Icaa-functioD 
approach)  be  helpful  in  taking  into 
account  poaaible  aaymmetric  coats  of 
projectioQ  errors? 

(c)  Should  fbraial  means  be  used  to 
incorporate  the  greater  uncertainty  of 
distant-year  forecasts  compared  with 
the  forecast  for  years  in  the  oot-so- 
distant  future?  How  could  confidence 
intervals  be  established  for  the 
projectioas?  Is  the  current  practice  of 
using  75  years  as  the  long-term 
projection  reasonable? 

4.  The  future  labor  force — (a)  Women 
in  the  labor  force.  The  earnings  and 
labor  force  participation  of  women, 
given  the  dramatic  changes  in  the  past 
twenty  jrears,  is  an  area  where  forecasts 
could  be  bnproved  with  better 
knowledge  of  carrent  behavior,  hi 
particular,  improved  projections  of 
women's  lifetime  labor  force 
participation  patterns  and  the  male/ 
female  earnings  differentia)  wroald  be 
useful  in  forecasting  revemies.  the 
number  and  types  of  beneficiaries,  as 
well  as  the  level  of  benefits.  The  effects 
of  redoced  fertility  and  faicreased 
divorce  rates  are  iaiportant 
coBsidarations  is  lawWing  and 
predicting  women's  earnings  and  labor 
force  partkapatioa  rates.  For  example, 
actiial  or  anticipated  divorce  may 
increase  labor  force  participatioo: 
increased  labor  market  experience  in 
turn  could  laad  to  higher  wage  rates  as 
well  as  increased  lifetime  earnings. 

(b)  Older  workers.  The  current  pattern 
of  substantial  pre-age  65  retirement  may 
be  dramatically  influenced  by  changes 
in  the  demographic  and  economic 
environment,  and  by  shifting 
government  and  employer  policies.  Do 
participation-rate  forecasts  accurately 
reflect  cnrrent  expectations  in  these 
areas? 

Other  areas,  including  fertility  and 
mortality  assumptions,  the  rate  of 
inflation,  interest  rates,  and  the  rate  of 
return  on  capital,  division  of 
compensation  between  money  wages 
and  fringe  benefits,  and  the  internal 
consistency  of  assumptions  could  be 
candidates  for  supported  research. 
However,  preference  will  be  given  to 
well-designed  research  tn  the  high 
priority  areas. 

Details  about  the  assumptions. 
methods,  and  acturial  eatnsates  are 
contained  in  Actuarial  Sladies  puMished 
by  the  Office  of  tfaa  Actuary,  Social 
Security  Administratkm.  and  are 
available  upon  request  from  that  of&ca. 
Intel  Bated  parttes  can  request  tha  blast 
actuarial  studies  on  econooxic  and 


demographic  projections,  e.g.,  OASDI 
Long-Range  Beneficiary  Projection:  1987 
(Actaarial  Study  No.  100),  Siconomic 
Projections  for  OASDIHI  Coat  and 
Income  Estimates:  1967  (Actuarial  Study 
No.  lOT).  Social  Security  Area 
Popalation  Projections:  1968  (Actuarial 
Study  No.  102).  Write  to:  Office  of 
Actuary,  Social  Security  Administration. 
Room  700,  Altmeyer  BIdg.,  Baltimore, 
Maryland  21235.  phone:  (301)-965-3015 

1.  Products 

The  applicant  should  present  a 
schedule  for  delivery  of  interim  progress 
reports  and  a  final  report.  It  is  expected 
that  the  final  report  will  include:  (1) 
Analysis  of  past  trends  for  the  variable; 
(2)  well-developed  explanations  of  the 
historical  experience:  (3)  empirical  tests 
of  these  explanations;  and  (4)  forecasts 
of  future  trends  based  on  the  analysts. 

2.  Potential  Ugert 

The  research  is  expected  to  be  useful 
to  the  Trustees  in  choosing  the 
assumptions  and/or  to  the  actuaries  in 
refining  the  methodologies  used  to  make 
their  predictions.  Professionals  in 
actuarial  science,  demography, 
economics,  sociology,  and  related  fields 
are  potential  users  of  the  results. 
Because  many  of  those  who  will  be 
interested  in  this  research  lack 
advanced  technical  training,  it  is 
important  that  the  results  of  projects  be 
presented  in  a  fashion  accessible  to 
such  an  audience.  This  will  inrolre  the 
submission  of  a  separate,  non-technical 
executive  summary. 

3.  Types  of  Projects  Excluded 

Because  of  the  native  of  the  work, 
projects  from  local  service  delivery 
organizations  will  not  be  fmided. 

4.  Content  and  Organixotion  of  the 
Applications 

The  application  must  begin  with  a 
cover  sheet  followed  by  the  required 
application  forms  and  an  abstract  (of 
not  more  than  two  pages)  of  the 
application.  Failure  to  include  the 
abstract  may  result  in  delays  in 
processing  the  application.  Each 
apphcation  should  include  a  discussion 
of  the  relevant  literature,  a  statement  of 
the  i88ue(s)  being  examined,  the 
probable  direction  the  research  will 
take,  a  discussion  of  some  of  the  likely 
hypotheses  to  be  tested,  and  a 
discussion  of  possible  data  sources  to 
test  the  hypotheses.  Reaomes  of  staff 
should  be  Inrindad.  as  sfaoald  a  full 
budget  and  a  schadole  of  tasks  br  the 
propoaad  psofacte. 


B.  ApplcaUe  Regolalioas 

1.  "Grants  Programs  Administered  by 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  "  (45  CFR  Part 
63).  Code  of  Federal  Regulations, 
Revised  as  of  October  1. 1987. 

Z.  "Administi-ation  of  Grants  "  (45  CFR 
Part  74).  Code  of  Federal  Regulations, 
Revised  as  of  October  1, 1987. 

C  Effective  Date  and  Duratkm 

1.  The  grants  awarded  pursuant  to  this 
announcement  are  expected  to  be  made 
on  or  about  April  15, 1969;  however 
some  may  be  made  subsequent  to  this 
date. 

2.  In  order  to  avoid  unnecessary 
ddays  in  the  preparation  and  receipt  of 
applications,  this  notice  is  effective 
immediately.  The  closing  dates  for 
applications  are  specified  in  Secti(Mi  F 
and  G  below. 

3.  It  is  expected  that  projects  will  be 
completed  witUn  a  nine-to-twelve- 
month period.  Longer  projects  will  not 
be  considered  as  the  grantees  are 
expected  to  present  their  results  at  an 
ASPE-sponsored  conference  in  the 
spring  of  198a 

D.  Statement  of  FUnds  Available 

1.  fl  50.000  has  been  set  aside  for 
grants  to  be  awarded  in  Fiscal  Year  1969 
by  the  Assistant  Secretary  fra-  Planning 
and  Evaluation  ms  a  result  of  this 
annoimcement  fai  addition,  die 
Department  of  Labor.  Assistant 
Secretary  for  Policy  is  expected  to 
provide  an  additiooal  $304)00. 
Applications  may  be  for  any  amount, 
but  it  is  expected  that  most  awards  will 
be  for  single  projects  of  no  more  than 
$50,000. 

AppUcants  are  encouraged  to  seek 
additional  fonds  from  other  sources  for 
this  project.  Applicants  should  discuss 
any  commitments,  plans,  or  hopes  for 
additional  funds,  including  size  and 
sources.  When  it  is  judged  that 
successful  completion  of  a  proposed 
project  depends  on  outside  funding,  this 
ofHce's  funding  commitment  will  be 
made  contingent  on  complete 
demonstration  of  that  outside  funding. 

Z  Funds  may  be  obligated  fully  at  the 
time  of  award  of  these  grants  or 
incrementally. 

3.  Nothing  in  this  application  ^lould 
be  construed  as  committing  the 
Assistant  Secretary  to  make  any  award. 

E.  Application  Processing 

1.  Applications  will  be  initially 
screened  for  relevance  to  the  needs 
defined  in  section  A  (as  well  as 
additional  areas  of  interest  persuasively 
shown  to  be  relevant  by  the  grantee),  ff 
judged  relevaat.  the  application  will 
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then  be  reviewed  by  a  government 
review  panel,  possibly  augmented  by 
outside  experts.  Three  (3)  copies  of  each 
application  are  required  Applicants  are 
encouraged  to  send  an  additional  seven 
(7)  copies  of  their  application  to  ease 
processing,  but  apphcants  will  not  be 
penalized  if  these  extra  copies  are  not 
included. 

2.  Applications  will  be  judged  as  to 
eligibility,  quality,  and  relevance, 
according  to  the  criteria  set  forth  in  item 
5. 

3.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  application. 

4.  Applications  should  be  as  brief  and 
concise  as  is  consistent  with  the 
information  requirements  of  the 
reviewers.  Applications  should  be 
limited  to  25  doubled-spaced  typed 
pages,  exclusive  of  forms,  abstract 
resumes,  and  proposed  budget;  they 
should  neither  be  unduly  elaborate  nor 
contain  voluminous  supporting 
doamientation. 

5.  Criteria  for  Evaluation.  Evaluation 
of  applications  will  employ  the 
following  criteria.  The  relative  weights 
are  shown  in  parentheses. 

a.  Usefulness  The  potential 
usefulness  of  the  objectives  and 
anticipated  results  of  the  proposed 
project  for  improving  the  accuracy  of 
long-term  trust  fund  forecasts.  (25 
points) 

b.  Clarity  and  Understanding. 
Understanding  and  knowledge  of  prior 
work  in  the  area.  The  cost  effectiveness 
of  the  proposal  and  the  clarity  of 
statement  of  objectives,  methods,  and 
anticipated  results  (15  points) 

c  Research  Strategy.  The 
appropriateness  and  soundness  of  the 
research  design  and  modeling  strategy. 
Probability  of  successful  completion  of 
the  study.  (40  points) 

d.  Experience  and  Qualifications  of 
Personnel.  Principal  Investigator's  and 
other  key  staff's  experience  in  this  or 
related  areas  and  indications  of 
innovative  approaches  and  creative 
potentiaL  Indication  of  the  ability  of  key 
staff  to  produce  publishabie  quality 
reports  or  articles.  (20  points) 

F.  Applications  Sent  by  Mail 

Applications  may  be  sent  by  either 
the  U.S.  Postal  Service  or  a  commercial 
carrier.  Applications  sent  by  U.S.  Postal 
Service  will  be  considered  to  be 
received  on  time  by  the  Grants  Officer  if 
the  application  was  sent  by  first  class, 
registered  or  certified  mail  not  later  than 
March  14. 1989,  as  evidenced  by  the  U.S. 
Postal  Service  postmark  on  the  wrapper 


or  envelope,  or  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  proof  of  timely  mailing. 
Applications  sent  by  a  commercial 
carrier  will  be  considered  to  be  received 
on  time  by  the  Grants  Officer  if  sent  not 
later  than  March  14, 1988,  as  evidenced 
by  a  receipt  trom  the  commercial  carrier. 

G.  Hand-Delivered  Applications 

An  apphcation  to  be  hand-debvered 
must  be  taken  to  the  Grants  Officer  at 
the  address  listed  at  the  end  of  this 
announcement  Hand-delivered 
applications  will  be  accepted  daily    - 
between  9'.00  ajn.  and  4:30  p.m.. 
Washington,  DC  time,  except 
Saturdays,  Sundays,  or  Federal 
holidays.  Applications  will  not  be 
accepted  after  dose-of-business  on 
March  15, 1989, 

H.  Dbposition  of  Applications 

1.  Approval  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  will 
either  (a)  approve  the  application  as  a 
whole  or  in  part  (b)  disapprove  the 
application;  or  (c)  defer  action  on  the 
application  for  such  reasons  as  lack  of 
funds  or  a  need  for  further  review. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  will  notify  the 
applicants  of  the  disposition  of  their 
application.  A  signed  notification  of 
grant  award  will  be  issued  to  the 
contact  person  Usted  on  the  check  list  of 
the  application. 

L  Application  Instructions  and  Forms 

Copies  of  applications  should  be 
requested  from  and  submitted  to:  Grants 
Officer,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
Department  of  Health  and  Human 
Services,  200  independence  Avenue, 
SW.,  Room  426F,  Hubert  H.  Humphrey 
Building.  Washington,  IX:  20201,  Phone 
(202)  245-1794.  Questions  concerning  the 
preceding  information  should  be 
submitted  to  the  Grants  Officer  at  the 
same  address.  Neither  questions  nor 
requests  for  applications  should  be 
submitted  after  )anuary  15, 1989. 
Important — Application  for  Federal 
Assistance  (Standard  Form  424)  must  be 
submitted  on  new  form  revised  4/88. 

|.  Federal  Domestic  Assistance  Catalog 

This  announcement  is  not  listed  in  the 
Federal  Domestic  Assistance  Catalog. 

K.  intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 


Programs"  or  its  implementing 
regulations  45  CFR  Part  100. 

Date:  lanuary  5, 1989. 

Robert  B.  Helms, 

Assistant  Secretary  for  Planning  and 
Evaluation. 

|FR  Doc.  69-675  Filed  1-11-89;  8:45  an) 

BOJJNCCOOC  4t9S-04.« 


Alcohol,  Drvig  AlMisa,  and  Mental        i 
Health  Administration 

Mental  Haallh  Sarvlcai  Damons  tialton 
Grants  for  Savaraly  MantaRy  ■  AduNs; 
Community  Sarvlcas  Demonstration 
Profects 

AOENCV:  National  Institute  of  Mental 
Health.  HHS. 

ACTION:  Notice  of  restricted  eligibility. 


r.  Tbe  National  Institute  of 
Mental  Health  (NIMH)  announces  the 
availability  of  Mental  Health  Services 
Demonstration  Grants  for  adults  with 
severe,  long-term  mental  illness.  These 
grants  will  be  made  under  the  authority 
of  section  520A  of  the  Pubhc  Heahh 
Service  (PHS)  Act  which  authorizes 
funds  for  demonstrations  of  mental 
health  services  for  the  long-term, 
severely  mentally  ill  population. 

The  goal  of  this  program  is  to  respond 
to  the  needs  of  long-term,  severely 
mentally  ill  adults  by  supporting  the 
demonstration  and  evaluation  of  various 
approaches  to  providing  three  key 
service  components:  Case  management 
services,  community  crisis  response 
services,  and  psychiatric  rehabilitation 
services. 

In  fiscal  year  1989.  NIMH  will  fund  a 
total  of  approximately  8  to  12  projects 
averaging  $250,000  to  $300,000  per  year 
in  the  three  service  areas.  NIMH  is 
limiting  potential  applicants  for 
demonstrations  under  this 
announcement  to  State  mental  health 
authorities.  There  are  three  reasons  for 
this  eligibility  restriction.  First,  because 
multiple  agencies  and  providers  are 
generally  involved  in  implementing 
these  demonstration  initiatives, 
centralized  State  assistance  is  needed  to 
assure  that  sufficient  resources  will  be 
allocated  to  the  project  and  appropriate 
stafi'  and  organizations  will  be  involved 
The  State  mental  health  authorities  are 
best  qualified  to  undertake  this 
coordination  function,  since  they 
oversee  a  wide  range  of  mental  health 
service  providers.  Prior  NIMH 
demonstration  efforts  under  section 
504(f)  of  the  niS  Act  (NIMH  Community 
Support  Program  (CSP)  and  Child  and 
Adolescent  Service  Systems  Program 
(CASSP)]  have  shown  tbe  State  mental 
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health  authorities  to  be  extremely 
effective  In  coordinating  conununity- 
based  services. 

Second,  a  related  Federal  Initiative 
focused  on  the  long-term  mentally  ill 
population,  authorixed  under  Pub.  L  99- 
060.  The  State  Comprehensive  Mental 
Health  Planning  Act.  requires  State 
governments  to  coordinate  services  for 
these  persons.  The  service 
demonstrations  supported  through  the 
grant  will  facilitate  State  efforts  to  plan 
and  implement  effective,  coordinated 
services  for  the  long-term  mentally  ill 
population.  Finally,  if  the  programs 
stimulated  through  these  grants  are  to 
survive  beyond  me  grant  period,  it  is 
probable  that  the  main  source  of  funding 
will  come  from  State  mental  health 
authoritiee  and  other  related  State 
human  service  agencies.  Based  on 
previous  program  experience,  involving 
States  in  the  demonstration  projects 
greatly  increases  the  probability  that 
they  «vill  provide  continuation  ninding 
for  the  new  services. 

In  making  application  for  assistai>ce, 
the  State  mental  health  authority  must 
designate  the  type  of  grant  (CSP 
Community  Services  Demonstration 
Proiects).  Each  State  may  submit  only 
one  application  for  a  grant 

For  a  copy  of  the  Request  for 
Propoeals  (RFA.  MH-8»-ll)  or 
addttiooal  program  guidance,  potential 
applicants  should  contact  Neal  Brown. 
Qiief.  Community  Support  and 
Advocacy  Branch.  Division  of  Education 
and  Service  Systems  Liaison.  National 
Institute  of  Mental  Health.  5600  Fishers 
Lane.  Room  llC-22.  Rockville, 
Maryland  20657,  Telephone:  (301)  443- 
3663. 

He  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
13.125. 


■  -  -      ■*■   D    I 
fOMpa  K.  I 

Aaaociate  Adminittratorfor  Management. 

Alcohol  Drug  Abuae,  and  Mental  Health 

Administration. 

(FR  Doc.  80-022  PUed  1-11-88: 8:49  am) 
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New  TeclmlQuee  9rmH  Qrants  tor 


R  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  HHS. 
ACnoic  Notice  of  limited  competition. 


;  The  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NIAAA)  announces  a  request  for 
applications  entitled,  "New  Techniques 
Small  Grants  for  Alcohol  Researchers." 
Due  to  the  rapid  emergence  of  new 
research  technology,  the  ability  of  some 
established  investigators  in  the  alcohol 


commimity  to  pursue  new  directions  has 
been  impaired  by  the  lack  of  experience 
in  the  most  current  technology.  The 
purpose  of  this  small  grant  program  is  to 
provide  an  opportunity  for  established 
alcohol  reaearchers  to  acquire  personal 
expertise  in  the  utilization  of  specialized 
techniques  applicable  to  alcoholism 
research.  The  award  is  for  3  to  6  months 
and  a  maximum  of  $35,000.  This  is  a  one 
time  announcement.  About  5  to  10 
awards  will  be  made  in  FY  1989.  The 
awards  will  be  made  under  the  authority 
of  sections  301  and  510  of  the  Public 
Health  Service  Act  (42  U.S.C  241  and 
290bb)  The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.273.  NIAAA  is 
limiting  competition  to  current  grantees 
and  investigators  who  have  had  NIAAA 
grants  within  the  past  3  years.  This 
restriction  will  enable  active  alcohol 
researchers  to  update  their  research 
skills  and  will  increase  the  likelihood  of 
the  techniques  being  applied  to  alcohol 
research. 

contact:  Additional  information  may 
be  obtained  from:  Helen  M.  Chao,  PhJ)^ 
Chief.  Biomedical  Research  Branch. 
Division  of  Basic  Research.  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism,  Paridawn  Building,  Room 
14C-ao,  5600  Hshers  Lane.  Rockville. 
Maryland  20657  (301)  443-4223. 
Betty  |.  Cook. 

Acting  Astociata  Adminittratorfor 
Management  Alcohol  Drug  Abuae,  and 
Mental  Health  Administration. 
(FR  Doc  80-686  PUed  1-11-80:  8:45  am] 
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Mentil  lleeltfi  tterwteee  I 

unms  rar  severely  ■Mitney  m  aourb; 

Community  Servloee  f 


AOINCV:  National  Institiite  of  Mental 
Health.  HHS. 

ACTKM:  Notice  of  restiricted  eligibility. 


:  The  National  Institute  of 
Mental  Health  (NIMH)  announces  the 
availability  of  Mental  Health  Services 
Demonstration  Grants  for  adults  with 
severe,  long-term  mental  illness.  These 
grants  will  be  made  under  the  authority 
of  section  520A  of  the  Public  Health 
Service  (PHS)  Act  which  authorizes 
funds  for  demonstrations  of  mental 
health  services  for  the  long-term, 
severely  mentally  ill  population. 

The  goal  of  this  program  is  to  respond 
to  the  needs  of  long-term,  severely 
mentally  ill  adults  by  supporting  the 
demonstration  and  evaluation  of  various 
approaches  to  providing  three  key 
service  components:  Case  management 
services,  community  crisis  response 


services,  and  psychiatric  rehabilitation 
services. 

In  fiscal  year  1989.  NIMH  will  fund  a 
total  of  approximately  8  to  12  projects 
averaging  $250,000  to  $300,000  per  year 
in  the  three  service  areas.  NIMH  is 
limiting  potential  applicants  for 
demonstrations  under  this 
announcement  to  State  mental  health 
authorities.  There  are  three  reasons  for 
this  eligibility  restriction.  First,  because 
multiple  agencies  and  providers  are 
generally  involved  in  implementing 
these  demonstration  initiatives, 
centralized  State  assistemce  is  needed  to 
assure  that  sufficient  resources  will  be 
allocated  to  the  project  and  appropriate 
staff  and  organizations  will  be  involved. 
The  State  mental  health  authorities  are 
best  qualified  to  undertake  this 
coordination  function,  since  they 
oversee  a  wide  range  of  mental  health 
service  providers.  Prior  NIMH 
demonstration  efforts  under  section 
504(f)  of  the  PHS  Act  (NIMH  Community 
Support  Program  (CSP)  and  Child  and 
Adolescent  Service  Systems  Program 
(CASSP))  have  shown  the  State  mental 
health  authorities  to  be  extremely 
effective  in  coordinating  community- 
based  services. 

Second,  a  related  Federal  initative 
focused  on  the  long-term  mentally  ill 
population,  authoi^ed  under  Pub.  L  99- 
660.  The  State  Comprehensive  Mental 
Health  Planning  Act.  requires  State 
governments  to  coordinate  services  for 
these  persons.  The  service 
demonstrations  supported  through  the 
grant  will  facilitate  State  efforts  to  plan 
and  implement  effective,  coordinated 
services  for  the  long-term  mentally  ill 
population.  Finally,  if  the  programs 
stimulated  through  these  grants  are  to 
survive  beyond  the  grant  period,  it  is 
probable  that  the  main  source  of  funding 
will  come  from  State  mental  health 
authorities  and  other  related  State 
human  service  agencies.  Based  on 
previous  program  experience,  involving 
States  in  the  demonstration  projects 
greatiy  increases  the  probability  that 
they  will  provide  continuation  funding 
for  the  new  services. 

In  making  application  for  assistance, 
the  State  mental  health  authority  must 
designate  the  type  of  grant  (CSP 
Conununity  Services  Demonstration 
Projects).  Each  State  may  submit  only 
one  application  for  a  grant 

For  a  copy  of  the  request  for  Proposals 
(RFA.  MH-68-11)  or  additional  program 
guidance,  potential  applicants  should 
centact:  Neal  Brown,  Chief  Community 
Support  and  Advocacy  Branch,  Division 
of  Education  and  Service  Systems 
Liaison.  National  Institute  of  Mental 
HealUi.  5600  Fishers  Lane,  Room  llC-22, 
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Rockville,  Maryland  20857.  Telephone: 
(301)  443-3653. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
13.125. 

losepli  R.  Leone, 

Associate  Administrator  for  Management. 
Alcohol,  Drug  Abuse,  and  Mental  Health 
A  dministration. 
|FR  Doc  80-621  Filed  1-11-89:  &45  am) 

SHjUNC  COOC  4M0-1IMI 


Food  and  Drug  Administration 

Carson  Chemicals,  Inc.;  Withdrawal  of 
Approval  of  NADA's 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  two  new  animal  drug 
applications  (NADA's]  held  by  Canton 
Chemicals.  Inc.  The  NADA's  provide  for 
anthelmintic  use  of  piperazine  adipate 
powder  in  horses,  dogs,  and  cats,  and 
piperazine  adipate  tablets  in  dogs, 
puppies,  cats,  and  kittens.  The  fuin 
requested  the  withdrawal  of  approvals. 
EFFECnVE  DATC  January  23, 1989. 

FOR  FURTHER  INFORMA'HON  CONTACT. 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3183. 

SUPPLEMENTARY  INFOmSATION:  Carson 

Chemicals,  Inc..  P.O.  Box  466,  New 
Castie,  IN  47362-0466,  is  the  sponsor  of 
two  NADA's.  NADA  9-821,  approved 
March  15, 1955,  provides  for 
anthelmintic  use  of  Asca-Trol  #3 
(piperazine  adipate  tablets)  in  dogs, 
puppies,  cats,  and  kittens.  NADA  9-951, 
approved  May  18, 1955,  provides  for 
anthelmintic  use  of  piperazine  dipate 
powder  (100  percent]  in  drinking  water, 
feed,  or  as  a  drench  in  horses,  dogs,  and 
cats. 

By  letters  dated  February  18, 1988,  the 
sponsor  requested  the  withdrawal  of 
approvals  because  the  products  are  no 
longer  being  marketed. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e))]  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84), 
and  in  accordance  with  §  514.115 
Witbdra  wal  of  appro  val  of  applications 
(21  CFR  514.115],  notice  is  given  that  the 
approval  of  NADA's  9-821  and  9-951 
and  all  supplements  thereto  Is  hereby 
withdrawn,  effective  January  23, 1989. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 


removing  the  entries  for  "Carson 
Chemicals,  Ina"  and  its  drug  sponsor/ 
labeler  code  from  the  list  of  sponsors  of 
approved  NADA's  in  21  CFR 
510.600(c)(1)  and  (c)(2),  and  removing  21 
CFR  520.1801a(d)  and  520.1801c  and 
reserving  them. 

Dated:  January  3. 1989. 
GeraM  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  89-633  Filed  1-11-80:  8:45  am] 
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Norden  Laboratories,  Inc.;  Withdrawal 
of  Approval  of  NADA'S 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  Norden 
Laboratorites,  Inc.  The  firm  requested 
the  withdrawal  of  approvals. 
EFFECnvE  DATE:  January  23, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Mohammad  I.  Sharar,  Center  for 
Veteminary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
3183. 

SUPPIEMENTARY  INFORMATION:  Norden 
Laboratories,  Inc.,  Lincoln,  NE  68501,  is 
the  sponsor  of  the  following  NADA's: 

1.  NADA  7-404  provides  for  use  of 
Histosol  (pyrilamine  maleate)  Injectable 
in  horses  for  treating  conditions  in 
which  antihistaminic  therapy  may 
alleviate  some  signs  of  disease.  The 
NADA  was  approved  on  May  9, 1950. 

2.  NADA  12-746  provides  for  use  of 
Nortran  (trifluomeprazine)  Tablets  in 
dogs  for  tranquilization  and  chemical 
restraint.  The  NADA  was  approved  on 
October  3, 1972. 

3.  NADA  45-628  provides  for  use  of 
Paracide  (dichlorophene/toluene) 
Capsules  in  dogs  and  cats  as  an 
anthelmintic.  "The  NADA  was  approved 
on  March  18, 1972. 

By  letter  of  January  13, 1988,  the 
sponsor  requested  withdrawal  of 
approval  of  the  above-mentioned 
NADA's  because  the  products  have  not 
been  manufactured  or  marketed  for 
several  years. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec  512(e).  82 
Stat.  345-347  (21  U.S.C  360b(e)])  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10]  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  7-404, 12-746,  and 
45-628  and  all  supplements  thereto  is 


hereby  withdrawn,  effective  January  23. 
1989. 

In  a  fmal  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  the  sponsor's  drug  labeler 
code  .No.  "011519"  from  21  CFR 
520.480(b)(1)  and  522.2063(b).  In 
addition,  21  CFR  520.2560  is  being 
removed. 

Dated:  January  3. 1989. 
Gerald  B.  Guest 

Director.  Center  for  Veterinary  Medicine 
|FR  Doc.  89-634  Filed  1-11-89:  8:45  am) 
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The  Purdue  Frederlcfc  Co.;  Withdrawal 
of  Approval  of  NAOA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
apphcation  (NADA)  held  by  the  Purdue 
Frederick  Co.  The  NADA  provides  for 
use  of  triethanolamine  polypeptide 
oleate-condensate  otic  solution  in  dogs 
and  cats  for  removal  of  earwax.  The 
firm  requested  the  withdrawal  of 
approval. 

EFFECTn^  date:  January  23, 1989. 

FOR  further  INFORMATION  CONTACT: 

Mohammad  L  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
3183. 


SUPPIEMENTARY  NgpRBUTIOM.  The 

Purdue  Frederick  Co.,  100  Connecticut 
Ave.,  Norwalk,  CT  06856,  is  the  sponsor 
of  NADA  12-817  which  provides  for  use 
of  Cerumenex- V  Drops  (triethanolamine 
polypeptide  oleate-condensate)  in  dogs 
and  cats  to  help  remove  excess  or 
impacted  earwax.  The  NADA  was 
originally  approved  on  November  17, 
1972. 

In  a  letter  dated  April  5. 1968,  the 
sponsor  requested  the  withdrawal  of 
approval  because  the  product  is  no 
longer  being  mariceted. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Stat  345-347  (21  U.S.C  360b(e]))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  Uie  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  9  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  that 
approval  of  NADA  12-817  and  all  ■% 

supplements  thereto  is  hereby 
withdrawa  effective  January  23, 1989. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  tiie  Federal  Register,  FDA  is 
removing  the  entry  for  'The  Purdue 
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Frederick  Co."  from  the  list  of  sponsors 
of  approved  NADA's  in  21  CFR 
5iae00(c)(l).  the  drug  labeler  code  No. 
"000034"  from  21  CFR  5ia600(c)(2),  and 
21  CFR  524.2542. 

Dated:  January  3, 198B. 
G«nld  B.  Gwat 
Director.  Center  for  Veterinary  Medicine. 

(FR  Doc  80-635  FU«d  1-11-69: 8:45  am] 


DniQ  Eiport,  Fflctor  IX,  Purtftod 

AOINCV:  Food  and  Drug  Administration. 
action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Alpha  Therapeutic  Corp.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Factor  DC  Purified  to  West  Germany. 
AOOMli.  Relevant  information  on  this 
application  may  be  directed  to  the 
Dcxikets  Management  Branch  (HFA> 
305).  Food  and  Drug  Administration.  Rm. 
4-02.  5000  Fishers  Lane.  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1900  should 
also  be  directed  to  the  contact  person. 
■on  ■iMiiMii  BwomiATiON  contact: 
Boyd  Fogle,  Ir.,  Center  for  Biologies 
Evaluation  and  Research  (HFB-120), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  RockviUe,  MD  20057,  301- 
295-8191. 

MJ^nXMBfTANV  BIPOIIMATIONS  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-600)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382)1  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act 
Section  802(b)(3)(B)  of  the  act  seU  forth 
die  requirements  that  must  be  met  in  an 
application  for  approval  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
writhin  10  days  of  the  filing  of  an 
appUcation  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Alpha  Therapeutic  Co^.,  5555  Valley 


Blvd.  Los  Angeles,  CA  90032,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Factor  DC  Purified,  to  West  Germany. 
Factor  DC  Purified  is  a  concentrate 
derived  from  Factor  DC  Complex 
powder,  and  as  a  finished  product  is 
intended  for  therapeutic  use  in 
hemophilia  B  patients  who  would  be  at 
risk  of  thromboembolic  episodes  after 
treatment  with  Factor  DC  Complex 
preparations.  The  application  was 
received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 
December  15. 1968,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  subniit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  January  23, 1960. 
and  to  provide  an  additional  copy  of  the 
submission  directiy  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L  90-660  (21  U.S.a  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  under  21  CFR  5.44. 

Dated  December  23. 1968. 
Thomas  8.  Boxio, 

Director,  Office  of  Compliance.  Center  for 
Biologies  Evaluation  and  Research. 

[FR  Doc.  80-714  Filed  1-11-80: 8:45  am] 
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;  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Parke-Davis  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Procaterol 
Hydrochloride  Tablets  to  Canada. 
AOOWIW:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dctckets  Management  Branch  (HFA- 


305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20657,  and  to  the  contact  person  ] 

identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
imder  the  Drug  Export  Amendments  Act 
of  1986  should  alec  be  directed  to  the 
contact  person. 

FOM  FURTHCR  INFOmtATION  CONTACT: 

Rudolf  Apodaca,  Division  of  Drug  | 

Labeling  Compliance  (HFD-310).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers        i 
Lane,  RockviUe,  MD  20857, 301-295- 
8063.  I 

•Um^MCNTARY  INFOftMATION:  The  Dnig 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21  i 

U.S.C  382))  provides  that  FDA  may  ' 

approve  applications  for  the  export  of 
drugs  that  are  not  currenUy  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b]  of  the  act       . 
Section  802(b)(3)(B)  of  the  act  sets  forth      ! 
the  requirements  that  must  be  met  in  an 
application  for  approval  Section 
602(b)(3)(C)  of  the  act  requires  that  the        I 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  of  the  Federal  Register 
within  10  days  of  the  filing  of  an  ' 

application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement  ' 

the  agency  is  providing  notice  that 
Parke-Davis  Pharmaceutical  Research 
Division.  Warner-Lambert  Co.,  2800 
Plymouth  Rd.,  Ann  Arbor.  MI  48105- 
2430,  has  filed  an  application  requesting 
approval  for  the  export  of  the  drug 
Procaterol  Hydrochloride  Tablets,  to 
Canada.  This  drug  product  is  to  be  used 
as  a  bronchodilator.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
December  22, 1988,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  January  23, 1989, 
and  to  provide  an  additional  copy  of  the 
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submission  directiy  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L  9»-660  (21  U.S.C  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dtugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  January  3, 1980. 
Daniel  U  Mkbels, 

Director,  Office  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 
[FR  Doa  80-636  Filed  1-11-89;  8:45  am) 
■KUNQ  cooc  4iae-ei-ii 


[Dodwt  No.  880-0125] 

GukMlrfe  Labeling  Texts  for 
Progestational  Dnig  Products  for 
Human  Use 

AOCNCY:  Food  and  Drug  Administration. 
action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  publishing  the 
revised  guideline  texts  for  professional 
and  patient  labeling  for  prescription 
progestational  drug  products.  The 
revised  texts  reflect  important  new 
information  about  progestational  drug 
products.  Any  person  may  rely  upon  the 
revised  texts  in  meeting  labeling 
requirements  for  these  drug  products. 
The  revised  texts  apply  only  to 
progestational  drug  products  subject  to 
the  requirements  of  21  CFR  310.516  and 
not  to  progestogen-containing  oral 
contraceptive  drug  products,  which  are 
subject  to  regulation  under  21  CFR 
310.501.  Elsewhere  in  this  nature  of  the 
Federal  Register.  FDA  is  amending  its 
regulation  for  labeling  for  progestational 
dnig  products  to  reflect  these  revised 
guideline  texts. 

effective  date:  Effective  January  12. 
1989,  interested  persons  may  adopt  the 
revised  labeling  guideline  texts  for 
progestational  drug  products  and  rely  on 
them  to  meet  FDA's  professional 
labeling  requirement  for  a  boxed 
warning,  and  the  patient  labeling 
requirement  for  progestational  drug 
products  set  forth  in  21  CFR  310.518. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACr 
Adele  S.  Seifried.  Center  for  Drug 
Evaluation  and  Research  (HFD-382), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8049. 


SUPPLOKNTAIIV  INFOflMATION:  This 
notice  contains  revised  guideline  texts 
for  professional  and  patient  labeling  for 
progestational  drug  products. 

FDA  is  charged  with  assuring  that 
drugs  are  safe  and  effective  for  their 
Intended  uses  and  that  a  drug's  labeling 
provides  adequate  information  for  such 
uses  and  is  not  false  or  misleading.  The 
full  disclosure  of  information  to 
physicians  and,  where  appropriate, 
labeling  directed  to  patients  concerning 
the  benefits  and  risks  of  drug  use  is  an 
important  element  in  the  discharge  of 
that  responsibihty.  The  statutory 
scheme  anticipates  that  new  information 
concerning  the  safety  and  effectiveness 
of  marketed  drugs  may  require,  for 
example,  that  FDA  prescribe  changes  in 
product  labeling  to  reveal  limitations  on 
use  or  warn  of  previously  unanticipated 
hazards. 

Guideline  texts  for  professional  and 
patient  labeling  were  previously 
pubhshed  in  a  July  22, 1977  (42  FR  37646 
through  37648),  Drug  Efficacy  Stiidy 
Implementation  notice  establishing  the 
conditions  for  the  safe  and  effective  use 
of  these  drugs.  The  notice  required  that 
professional  labeling  for  progestational 
products  be  revised  to  reflect  reports  in 
the  scientific  literature  about  the 
possible  teratogenicity  of  such  products. 
In  particular,  the  notice  required  that 
profesional  labeling  contained  a  boxed 
warning  recommending  against  the  use 
of  progestational  products  during  the 
first  4  months  of  pregnancy.  The  boxed 
warning  discussed  the  potential 
problems  associated  with  progestational 
drug  use  in  pregnancy,  noting,  in  part 
that  "*  *  *  [sjeveral  reports  suggest  an 
association  between  intrauterine 
exposure  to  female  sex  hormones  and 
congenital  anomaUes,  including 
congenital  heart  defects  and  limb 
reduction  defects  *  *  *." 

The  July  1977  notice  also  contained  a 
guideline  text  for  patient  labeling 
reflecting  the  same  information  about 
the  use  of  progestational  products  in 
pregnancy.  Patient  labeling  for 
progestational  drug  products  was 
initially  required  in  a  rule  published  in 
the  Federal  Register  of  October  13, 1978 
(43  FR  47178).  This  is  currenUy  codified 
at  21  CFR  310.516.  The  regulation 
requires  that  patients  be  provided  with 
information  about  the  benefits  and  risks 
of  progestational  drug  use,  including 
information  about  the  potential 
teratogenicity  of  such  drug  products. 

New  information  about  the  potential 
teratogenicit  of  progestational  drugs  has 
prompted  the  agency  to  revise  the 
guideline  professional  and  patient 
labeling  texts  for  progestational  drug 
products.  This  notice  revised  the 
guideline  texts  by  (1)  deleting  the 


warning  about  possible  congenital  heart 
defects  and  limb  reduction  defects,  and 
(2)  adding  a  warning  stating  that  the  use 
of  progestational  drugs  in  pregnancy 
may  cause  certain  genital  abnormalities. 
The  revisions  are  based  on  a  number  of 
studies  reported  in  the  scientific 
literature  since  1977  and  On  further 
evaluation  and  analysis  of  previously 
reported  data. 

Like  the  current  labeling  for 
progestational  products,  the  revised 
texts  continue  to  warn  against  the  use  of 
progestational  products  during  the  first  4 
months  of  pregnancy. 

The  revisions  are  the  product  of  the 
combined  efforts  of  FDA  scientists  in 
the  Center  for  Drug  Evaluation  and 
Research  and  the  members  of  FDA's 
Advisory  Committee  on  Fertility  and 
Maternal  Health  Drugs.  In  developing 
the  guideline  texts,  FDA  also  considered 
reports  in  the  published  literature 
regarding  effects  on  the  fetus  of 
exposure  in  utero  to  progestational 
agents  and  a  citizen  petition  filed  by  the 
National  Women's  Health  Network. 

This  notice  publishes  in  full  the 
revised  guideline  texts  for 
progestational  drug  products.  It  should 
be  emphasized  that  these  revised 
guideline  texts  apply  only  to 
progestational  dnig  products  subject  to 
the  requirements  of  S  310.516,  and  not  to 
progestogen-containing  oral 
contraceptive  drug  products,  which  are 
subject  to  regidation  tmder  §  310.501. 

The  revised  guideline  texts  are  issued 
under  21  CFR  10.90(b),  which  provides 
for  the  use  of  guidelines  to  establish 
procedures  or  standards  of  general 
applicability  that  are  not  legal 
requirements  but  are  acceptable  to  the 
agency.  A  person  who  follows  the 
guideline  texts  is  assured  that  his  or  her 
conduct  is  acceptable  to  the  agency. 
FDA  advises  that  compliance  with  the 
professional  labeling  guideline  texts  for 
progestational  drug  products  can  be 
relied  on  by  manufacturers  in  meeting 
pertinent  professional  labeling 
requiremente  (21  CFR  Part  201).  Also, 
compliance  with  the  patient  labeling 
guideline  texts  satisfies  the 
requirements  of  S  310.516.  The  guideline 
texts  can  be  relied  upon  by  any  person 
to  meet  these  specific  regulatory 
requirements.  Under  the  provisions  of  21 
CFR  314.70,  a  holder  of  an  approved 
application  for  a  new  drug  is  required  to 
submit  a  supplemental  application  to 
obtain  approval  for  a  change  in  the  text 
of  professional  labeling  or  patient 
labeling.  However,  under  §  314.70(c). 
these  guideline  labeling  texts  may  be 
used  before  approval  of  supplements 
covering  the  revisions,  provided  a 
supplement  for  the  changes  is  submitted 
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at  the  time  the  changes  are  made.  An 
applicant  may  choose  to  use  a  labeling 
text  that  is  different  than  the  guidelines. 
If  an  applicant  chooses  to  depart  from  a 
guideline,  the  appUcant  should  first 
discuss  the  matter  further  with  the 
agency  to  prevent  expenditures  of 
money  and  effort  for  labeling  that  the 
agency  may  later  determine  to  be 
unacceptable. 

The  patient  labeling  texts  published  in 
this  notice  comply  with  the  patient 
labeling  requirement  in  i  310^16  and 
can  be  reUed  upon  by  manufacturers, 
packers,  and  distributors  to  meet  those 
requirements. 

Effective  January  12, 1969,  a  person 
may  adopt  the  guideline  texts  for 
progestational  drug  products  that  are  the 
subject  of  this  notice. 

Interested  persons  may  submit  written 
comments  on  these  guideline  texts  to  the 
Dockets  Management  Branch  (address 
above).  Comments  will  be  considered  in 
determining  whether  future  changes  to 
the  guidelines  are  necessary.  Two 
copies  should  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  should  be  identified  wnth  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  The 
guidelines  and  comments  received  may 
be  seen  in  the  office  above  between  9 
ajn.  and  4  p jo,  Monday  through  Friday. 

GnfaWiiie  Professfamal  Labeling  Text  for 
i*regesfationBl  Drag  Prodacts    Boxed 
Waraiiig 

The  professional  labeling  for  such 
products  should  continue  to  include 
under  the  Contraindications  section  the 
following  contraindictation: 

As  a  diagnostic  test  for  pregnancy. 

The  professional  labelinjg  should 
continue  to  contain  a  Boxed  Warning, 
revised  as  foOows: 

TIm  Use  of  (NuM  of  Drag)  DurinS  the  Plfst  4 
MotitlH  of  Pregnancy  la  Not  Bsawnimindwl 

Progrestational  agsnts  hare  been  used 
beginning  with  tlie  first  thmester  of 
pregnancy  in  an  attempt  to  prevent  habitaal 
alMrtion.  There  is  no  adequate  evidence  that 
luch  use  is  efTective  when  such  drugs  are 
given  during  the  first  4  months  of  pregnancy. 
Furthermore,  in  the  vast  majority  of  women, 
the  cause  of  atwrtion  is  a  defective  ovum, 
which  progestational  agents  oouM  not  be 
expected  to  influenoe.  In  additioa  the  use  of 
progestational  agents,  with  their  uterine- 
relaxant  properties,  in  patients  with  fertilised 
defective  ova  may  cause  a  delay  in 
spontaneous  abortion.  Therefore,  the  use  of 
such  drugs  during  the  first  4  months  of 
pregnancy  is  not  recommended. 

Several  reports  suggest  an  association 
between  intrauterine  exposure  to 
progestatioaal  drugs  in  the  first  trimester  of 
pregnancy  and  ganitai  aboocmalities  in  male 
and  fa— k  hieaea  The  liak  of  hypoa|iadiaa. 


5  to  8  per  1.000  male  births  in  the  general 
populatioa  may  be  approximately  doubled 
with  exposure  to  these  drugs.  There  are 
insufficient  data  to  quantify  the  risk  to 
exposed  female  fetuses,  t>ut  insofar  as  some 
of  these  drugs  induce  mild  virilization  of  the 
external  genitalia  of  tlie  female  fetus,  and 
because  of  the  increased  association  of 
hypospadias  in  the  male  fetus,  it  is  prudent  to 
avoid  the  use  of  these  drugs  during  the  first 
trimester  of  pregnancy. 

If  the  patient  is  exposed  to  (name  of  drug) 
during  the  first  4  months  of  pregnancy  or  if 
she  becooMS  pregnant  while  taking  this  drug, 
she  should  be  apprised  of  the  potential  risks 
to  the  fetus. 

Patient  Labeling  for  Progestatioaal  Drug 
Products 

The  kind  of  information  to  be 
contained  in  tlie  patient  labeling  is 
specified  in  S  310.516.  This  notice 
contains  a  text  that  can  be  used  to  meet 
the  requirements  of  the  regulation.  The 
text  of  such  patient  labeling  is  revised 
as  follows: 


Guideline  Patient  LabeGng  Text  for  (Na 
Drug)  Warning  for  Woman 

Progestenxie  or  progesterone-like  drugs 
have  been  used  to  prevent  nuscairiage  ia  the 
first  few  months  of  pregnancy.  No  adequate 
evidence  is  available  to  show  that  they  are 
effective  for  this  purpose.  Furthermore,  most 
cases  of  early  miscarriage  are  due  to  causes 
which  could  not  be  helped  by  these  drugs. 

There  is  an  increased  risk  of  minor  birth 
defects  in  children  whose  mothers  take  this 
drug  during  the  first  4  months  of  pregnancy. 
Several  reports  stiggest  an  association 
between  mothers  who  take  these  drugs  in  the 
first  trimester  of  pregnancy  and  genital 
abnormalities  in  male  and  female  l>abies.  The 
risk  to  the  male  baby  is  the  possibility  of 
being  bom  with  a  condition  in  which  the 
opening  of  the  penis  is  on  the  underside 
rather  than  the  tip  of  the  penis  (hypospadias). 
Hypospadias  occurs  in  about  5  to  8  per  1.000 
male  births  and  is  about  doubled  with 
exposure  to  these  drugs.  There  is  not  enough 
information  to  quantify  the  risk  to  exposed 
female  fet\jses.  but  enlargement  of  the  clitoris 
and  fusion  of  the  labia  may  occur,  although 
rarely. 

Therefore,  since  drugs  of  this  type  may 
induce  mild  masculinization  of  the  external 
genitalia  of  the  female  fetus,  as  well  as 
hypospadias  in  the  ntale  fetus,  it  is  wise  to 
avoid  using  the  drug  during  the  first  trimester 
of  pregnancy. 

These  dn^  have  been  used  as  a  test  for 
pregnancy  but  such  use  is  no  longer 
considered  safe  because  of  possible  damage 
to  a  devslopti^  baby.  Also,  more  rapid 
methods  for  testing  for  pregnancy  are  now 
available. 

If  you  taice  (name  of  drug)  and  later  find 
you  wrere  pregnant  when  you  took  it  be  sure 
to  discuss  this  with  your  doctor  as  soon  as 
possible. 


Dated:  Decemt>er  23. 1968. 
)ohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  89-713  Filed  1-11-89:  8:45  am] 
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HeaNti  Care  Financing  Adminletration 

[BEAC-4a6-PNl 

Medicare  Program;  Inherent 
Re— onablenete  for  Home  Dialysis 
SuppHee  and  Equipment 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  notice. 


:  In  this  notice,  we  propose  to 
establish  a  special  reasonable  charge 
payment  limit  for  home  dialysis 
equipment  and  supplies.  The  proposal  is 
intended  to  prevent  excessive  payment 
for  these  items. 

DATt:  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  most  be  received  by  S.'OO  pan.  on 
March  13. 1989. 

AOCmess:  Mail  comments  to  the 
following  address:  hiealth  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services, 
Attention:  BERC-tae-PN.  P.O.  Box 
26676.  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deUver  your 
comments  to  one  of  the  f(^owing 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Ave.,  SW.. 

Washington.  DC,  or 
Room  132,  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore, 

Maryland 

In  commenting,  please  refer  to  file 
code  BERC-48ft-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document  in 
Room  309-G  of  the  Department's  offices 
at  200  Independence  Ave.,  SW.. 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 

FOR  nWTHER  INFORMATION  CONTACT: 
Bob  Niemana  (301]  966-4560. 
SUPPUUUNTARV  INFORMATION: 

L  Background 

A.  Statute  and  Regulations 

Section  1842(b)(3)  of  the  Social 
Security  Act  (Act)  requires  that  all 
payments  under  Part  B  of  the  Medicare 
program  must  be  reasonable. 


Reasonable  charge  determinations 
under  Part  B  are  generally  based  on 
customary  and  prevailing  charges 
derived  from  historic  charge  data.  The 
reasonable  charge  for  a  service  is 
generally  the  lowest  of— (1)  the  actual 
charge;  (2)  the  customary  charge  made 
by  a  particular  physician  or  suppUer,  or 
(3)  the  prevailing  charge,  which  is  set  at 
the  75th  percen^e  in  the  range  of 
customary  charges  for  similar  services 
in  the  locality.  An  economic  index  limits 
the  annual  increases  in  prevailing 
charges  only  for  physicians'  services. 
However,  an  inflation-indexed  charge 
limitation  applies  to  all  nonphysician 
services  and  items  paid  on  a  reasonable 
charge  basis. 

This  standard  method  of  determining 
the  reasonable  charge  for  service  can,  in 
some  instances,  resudt  in  payments  that 
may  not  be  reasonable.  When  this 
occurs,  section  1842(b)(8)  of  the  Act 
authorizes  the  Secretary  to  adopt 
special  reasonable  charge  limits. 

The  regulations  at  42  CFR  405.502 
(a)(7)  and  (g)  implement  the  statute  and 
set  forth  factors  to  be  considered  and 
procedures  to  be  followed  in 
establishing  special  reasonable  charge 
limits.  The  regtilations  specify  that  we 
may  set  a  limit  if  we  determine  that  the 
standard  rules  for  calculating 
reasonable  charges  result  in  grossly 
deficient  or  excessive  charges.  The 
Umits  may  be  in  the  form  of  either  a 
specific  dollar  amount  or  a  special 
method  to  be  used  in  determining 
reasonable  charges  to  be  allowed  for  a 
particular  service  or  category  of  service. 

The  regulations  at  S  405.502(g)(l)(i) 
provide  examples  of  circumstances 
which  may  result  in  grossly  excessive 
charges.  "Iliese  include  but  are  not 
limited  to  following  circumstances: 

•  The  marketplace  is  not  competitive. 

•  Medicare  is  the  primary  source  for 
payment 

•  He  charges  involve  the  use  of  new 
technology  for  which  an  extensive 
charge  history  does  not  exist 

•  The  charges  do  not  reflect  changing 
technology,  increased  facility  with  that 
technology,  or  changes  in  acquisition  or 
supplier  costs. 

•  Prevailing  charges  in  a  locality  are 
grossly  in  excess  of  prevailing  charges 
in  other  localities. 

•  Charges  are  grossly  in  excess  of 
acquisition  or  production  costs. 

The  regulations  further  specify,  at 
§  405.502(g)(3],  that  we  publish  in  the 
Federal  Register  a  proposed  notice  and 
a  final  notice  of  any  national  limit 
before  it  is  adopted.  Section 
405.502(g)(3]  also  provides  that  the 
notices  set  forth  the  criteria  and 
cinnmistances,  if  any,  under  which  a 


specific  exceptions  process  to  the 
special  limit  would  be  established. 

B.  Home  Dialysis  Equipment  and 
Supplies 

Traditionally,  the  term  "home 
dialysis"  has  always  meant  an 
arrangement  whereby  the  patient  is 
trained  for  home  dialysis  in  an  approved 
ESRD  facility  and  subsequently  dialyzes 
himself  or  herself  at  home  with  the  aid 
of  a  trained  partner.  A  relatively  new 
development  in  the  provision  of  dialysis 
services  is  staff-assisted  home  dialysis. 
In  "staff-assisted"  home  dialysis,  the 
patient  is  not  trained  for  home  dialysis 
because  the  dialysis  treatment  is 
performed  entirely  by  a  staff  member 
from  a  facility  or  suppUer  of  dialysis 
equipment  TTie  services  performed  by 
the  staff  member  are  not  Medicare- 
covered  services;  however,  the  supplies 
and  equipment  furnished  to  an  eligible 
Medicare  beneficiary  generally  are 
covered. 

There  are  two  methods  of  payment  for 
home  dialysis  supplies  and  equipment 
under  Medicare.  Under  Method  I  (also 
called  the  composite  rate),  the  same  rate 
is  paid  to  approved  dialysis  faclhties  for 
dialysis  provided  in  the  home  as  is  paid 
for  dialysis  provided  in  the  facihty.  The 
fadhty  is  responsible  for  furnishing 
(directly  or  indirectiy]  all  items  and 
home  dialysis  support  services 
necessary  for  the  patient  to  dialyze  at 
home.  Program  payment  for  all  these 
items  and  services  is  included  under  the 
comi>osite  rate. 

Under  Method  II  (also  called  direct 
dealing],  payment  is  made  on  a  fee-for- 
service  basis.  Support  services  furnished 
by  an  approved  dialysis  facility  are  paid 
for  by  the  Medicare  intermediary.  (For 
hospital-based  facilities,  these  services 
are  paid  on  the  basis  of  cost  for 
independent  facilities,  on  the  basis  of 
charges  related  to  cost.)  Claims  for 
suppUes  and  equipment  are  paid  by  the 
carrier  to  beneficiaries  or,  in  the  case  of 
assigned  claims,  to  the  supplier,  on  the 
basis  of  reasonable  charges. 

The  beneficiary  is  given  the  option  of 
payment  methods.  M  he  or  she  elects  to 
change  the  method  of  payment 
generally  the  change  in  the  method  of 
payment  for  home  dialysis  (that  is,  from 
Method  I  to  Method  II  or  vice  versa]  is 
effective  January  1  of  the  year  after  the 
calendar  year  in  which  the  change  was 
elected. 

n.  Provisions  of  IThis  Notice 

We  have  determined  that  the 
standard  methodology  for  determining 
reasonable  charges  for  home  dialysis 
equipment  and  suppUes  reimbursed 
under  Method  n  results  in  charges  that 
are  grossly  excessive.  Charges  are 


grossly  in  excess  of  acquisition  costs. 
We  believe  this  occiu^  in  part  because 
Medicare  is  the  primary  source  for 
payment.  In  accordance  with  the 
procedures  described  in  %  405.502(g],  we 
are  proposing  to  establish  an  upper  limit 
on  the  amount  of  payment  we  make  for 
home  dialysis  equipment  and  supplies. 

A.  Circumstances  Requiring  a  Limit 

In  order  to  determine  the  cost  of  home 
dialysis,  HCFA  selected  a  random 
sample  of  dialysis  facilities  to  be 
audited.  Medicare  intennediaries  (or.  in 
some  cases,  subcontractors  of 
intermediaries]  and  the  Office  of  the 
Inspector  General  (OIG)  conducted 
audits  of  those  ESRD  facilities  in  the  fall 
of  1983  (see  51  FR  29411).  The  data 
gathered  in  those  audits  suggest  that 
charges  made  for  home  dialysis  supplies 
and  equipment  are  disproportionate  to 
actual  acquisition,  maintenance,  and 
repair  costs,  and  that  suppliers  may  not 
be  competing  among  themselves  for 
business  from  Medicare  beneficiaries. 
These  data  show  that  Medicare  carriers 
are  allowing  aggregate  charges  that  are 
substantially  in  excess  of  the  composite 
rate  paid  to  Medicare  approved  dialysis 
facilities  for  the  same  items.  Moreover, 
because  the  composite  rate  paid  to 
dialysis  facihties  covers  additional  costs 
incurred  by  those  facihties  that  are  not 
inciured  by  suppliers  (for  example, 
home  dialysis  support  services,  certain 
laboratory  tests,  facihty  overhead),  this 
is  a  clear  indication  that  dialysis 
facilities  are  paying  suppUers 
substantially  less  than  the  Medicare 
carriers'  prevaiUng  charge  in  the  same 
area  for  the  same  products. 

Abo.  the  OIG.  in  its  recent  report  on 
CAPD,  "Payments  for  Continuous 
Ambulatory  Peritoneal  Dialysis 
Supplies"  (CIN:  A-09-87-00108).  states 
that  Medicare  carriers  pay  75  percent 
more  than  ESRD  facilities  or  suppliers 
related  to  them  for  CAPD  supplies.  This 
study  consisted  of  onsite  reviews  of  all  9 
supphers  of  CAPD  supplies  in  HCFA 
regions  IX  (consisting  of  California, 
Nevada,  Arizona,  Hawaii.  Guam,  and 
Samoa)  and  X  (consisting  of 
Washington,  Oregon,  Idaho,  and 
Alaska),  and  4  dialysis  imits  located  in 
Veterans  Administration  hospitals.  Most 
of  these  suppliers  were  related  to  a 
dialysis  facility  by  ownership  or  control. 
This  study  showed  similar  residts  to  the 
audits  referred  to  above.  The  average 
amount  paid  by  dialysis  facilities,  or  by 
suppliers  related  to  them,  for  CAPD 
supplies  for  their  home  dialysis  patients, 
was  approximately  $1200  per  month. 
The  manufacturers  of  these  suppUes 
also  suppUed  Medicare  beneficiaries  on 
whose  behalf  they  billed  the  Medicare 
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program  directly  under  Method  Q. 
However,  the  average  charge  to 
Medicare  was  about  75  percent  higher 
than  the  charge  to  facilities  or  to 
suppliers  related  to  them  for  the  same 
items. 

Currently.  71  percent  of  all  home 
dialysis  patients  have  elected  Method  L 
and  the  average  Medicare  allowed 
charge  per  patient  is  approximately 
$1550  per  month.  The  remainder  of 
Medicare  home  dialysis  patients'  claims 
for  supplies  and  equipment  are  paid 
under  Method  IL  Method  II  claims  can 
range  from  12100  to  over  $3000  per 
month  for  supphes  and  equipment  for 
each  patient  This  is  more  than  twice  the 
allowed  average  charge  under  Method  I. 
We  believe  that  this  is  inappropriate 
and  that  Ckmgress'  intent  in  authorizing 
Method  n  (through  section  1881(b)(2)(A) 
of  the  Act)  was  to  afford  the  benefkdary 
the  option  of  obtaining  home  dialysis 
equipment  and  supplies  directly  from  a 
Bupi^er  (rather  than  through  a  dialysis 
fadiity)  If  be  or  she  chooses  to  do  so. 
The  intent  was  not  to  undermine  the 
otherwise  mandated  composite  rate  by 
providing  an  alternative  retmbursement 
system  that  would  result  in  program 
payments  that  are  twice  as  much  as  the 
composite  rate. 

Payment  limits  may  be  set 
(notwithstanding  die  reasonable  charge 
limits  that  would  otherwise  apply)  under 

certain  circumstances.  Examples  of 

these  cimmistances  are  found  at  42  CFR 
405.502(g)(1).  In  the  case  of  home 
dialysis  eqidpment  and  supplies,  two  of 
those  circumstances  apply,  that  is:  (1) 
Medicare  is  the  primary  payer  (over 
ninety  percent  of  the  end  stage  renal 
disease  (ESRO)  patients  in  the  country 
are  covered  under  Medicare);  and  (2) 
when  carriers  use  Method  II  to  compute 
charges  for  home  dialysis  equipment 
and  supplies,  the  charges  are  grossly  in 
excess  of  acquisition  costs.  Mtmy 
Medicare  carriers  have  already  taken 
steps  to  deal  with  this  problem  under 
their  independent  authority.  This  notice 
is  not  intended  to  interfere  with  these 
carrier  actions.  Rather,  it  will  result  in  a 
national  maximum  limit  for  all  carriers. 
Carriers  would  continue  to  have  the 
responsibility  and  authority  under 
i  40S.502(g)  to  establish  lower  payment 
allowances  than  this  national  limit 
Section  405.502(g)  allows  a  carrier  to 
establish  special  reasonable  charge 
limits  if  it  determines  that  the  standard 
rules  for  calculating  reasonable  charges 
result  in  grossly  deficient  or  excessive 
charges.  Section  406.502(g)(4)  sets  forth 
the  procedures  carriers  must  follow  to 
inform  affscted  suppliers  of  the  special 
limits. 


B.  Proposed  Limit 

This  notice  would  require  Medicare 
carriers  to  set  their  maximum  allowed 
charge  for  home  dialysis  equipment  and 
supplies  paid  under  Method  0  at  the 
lower  of— 

1.  The  national  maximum  allowable 
charge  as  de8crit>ed  below;  or 

2.  The  limit  determined  by  the  carrier, 
taking  local  practices  into  account  in 
accordance  with  the  procedures  in  42 
CFR405.502(gM4). 

The  national  maximum  allowable 
charge  for  home  dialysis  supplies  and 
equipment  under  Medicare  would  be 
computed  by  taking  the  average  number 
of  dialysis  treatments  for  the  applicable 
billing  period  (12.4  per  month,  3.1  per 
week.  .4429  per  day)  and  multiplying  it 
by  the  national  average  composite  rate 
for  independent  dialysis  facilities 
(currently  $125).  The  composite  rate  is 
considered  to  be  a  reasonable  limit  for 
several  reasons:  (1)  It  was  derived  only 
after  exhaustive  research,  audits,  and 
public  comment  on  the  methodology;  (2) 
approximately  71  percent  of  all  home 
dialysis  patients  are  under  the 
composite  rate;  and  (3)  the  proposed 
rate  is  sufficient  to  cover  the  cost  of  all 
supplies  and  services  furnished  to 
beneHdaries  receiving  infacility 
dialysis. 

The  national  maximum  limit  would 
not  relieve  the  individiial  carriers  of 
their  ongoing  responsibility  to  set  their 
payment  allowance  at  a  lower  amount 
if  appropriate.  To  that  end.  carriers 
would  determine  whether  the  principles 
of  inherent  reasonableness  substantiate 
the  national  maximum  limit  in  the  areas 
under  their  Jurisdiction.  Carriera  may  do 
this  by  checking  with  dialysis  fadlities 
for  the  prices  they  are  charged  by 
suppliers  of  home  dialysis  equipment 
and  supplies,  and  comparing  these 
charges  to  the  amounts  suppliers  are 
charging  the  carriers  directly  for  the 
same  items.  Carriers  may  wish  to  refer 
to  the  QIC's  recent  report  on  CAPD, 
"Payments  for  Continuous  Ambulatory 
Peritoneal  Dialysis  Supplies"  (CIN:  A- 
09-87-00108).  in  which  a  similar  but 
broader  approach  was  used.  Carriers 
should  bear  in  mind  that  the  audits  of 
ESRO  fadlities  referred  to  above  (see  51 
FR  29411)  showed  that  the  cost  of  home 
dialysis  is  $96.18  per  treatment  These 
costs  reflect  the  fact  that  suppliers 
charge  facilities  less  than  they  charge 
the  Medicare  program  directly  thnn^ 
Method  II  for  the  same  items. 
Furthermore,  these  costs  indude 
additional  costs  (for  example,  home 
dialysis  support  services  and  facility 
ovtriwad)  that  suppliers  do  not  incur. 

When  a  Medicare  carrier  makes  a 
reduction  in  charges  based  on  this 


notice,  the  carrier  would  notify  all 
affected  beneficiaries  (benefidaries  who 
have  elected  Method  0  and  on  whose 
behalf  the  carrier  has  paid  benefits 
under  Method  II)  and  all  affected 
Method  II  suppliers.  The  notice  would 
state  that  payment  would  be  reduced  for 
supplies  or  equipment  furnished  on  or 
after  45  days  after  the  date  of  the  letter 
notifying  beneficiaries  and  suppliers  of 
the  reduction.  The  notice  would  also 
state  that  the  beneficiary  would  have 
the  option,  during  the  period  beginning 
with  the  date  of  the  notification  and 
ending  with  December  31  of  that  year,  to 
change  to  Method  1  with  an  immediate 
effective  date.  This  option  would  be 
provided  in  order  to  help  beneficiaries 
whose  Method  D  suppliers  may  not 
continue  to  accept  assignment  or  who 
may  not  provide  supplies  at  the  reduced 
rate.  Only  beneficiaries  and  suppliers 
who  had  submitted  a  claim  for  home 
dialysis  supplies  or  equipment  by  the 
time  this  notice  is  published  in  final 
would  be  notified.  Benefidaries  and 
suppliers  submitting  their  first  daims 
after  publicatioa  of  the  final  notice 
would  not  require  notification  of  the 
reductioa  since  they  would  have  never 
been  paid  at  the  higher  rate. 

C.  UlusUatioM 

The  effect  of  the  provisions  of  this 
proposed  notice  is  illustrated  in  the 
following  examples — 

Example  1 

Beneficiary  A  is  a  home  hemodialysis 
patient.  The  carrier  receives  a  claim  on  her 
behalf  from  a  single  supplier  for  all  home 
dialysis  supplies  and  equipment  furnished  to 
her  for  the  month  of  January:  Declotting 
equipment  (HCPCS  code  A4810). 
hemodialysis  supply  kit  (A4a20).  labor 
charges  for  home  dialysis  repair  (A4840), 
kidney  dialysis  delivery  machine  (E1510), 
heparin  infusion  pump  (E1520),  and  a  reverse 
osmosis  water  punfication  system  (E1610). 
This  claim  is  representative  of  one  month's 
supplies  and  equipment  rental.  The  special 
reasonable  charge  limit  for  all  of  tliese  home 
dialysis  items  would  be  $1550.  a  figure 
arrived  at  by  taking  the  average  numt>er  of 
dialysis  treatntents  in  a  month  (12.4).  and 
multiplying  it  by  the  national  average 
composite  rate  for  independent  dialysis 
facilities  [cuirendy  $125).  It  would  not  be 
reasonble  to  allow  any  additional  amount  for 
any  other  costs  the  supplier  might  incur  in 
dealing  direcdy  with  •  Medicare  carrier  as 
opposed  to  receiving  payment  through 
individual  dialysis  facilities.  This  is  because 
the  composite  rate  paid  by  tlie  Medicare 
Intermediary  includes  additional  costs 
incurred  by  facilities  that  are  not  incurred  by 
suppliers,  and  these  additional  cosU 
adequately  offset  any  possibte  additiooal 
supplier  costs. 
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Example  2 

Beneficiary  B  is  a  home  dialysis  patient  on 
continuous  ambulatory  peritoneal  dialysis 
(CAPD).  The  carrier  receives  a  claim  on 
behalf  of  the  beneficiary  from  ABC  supplier 
for  a  CAPD  supply  kit  (HCPCS  code  A4900) 
for  the  month  of  April.  This  claim  represents 
one  month  of  supplies,  and.  because  the 
modality  is  CAPD,  no  equipment  is  involved. 
The  payment  limit  would  be  equal  to  $1550,  a 
figure  arrived  at  by  multiplying  the  national 
average  composite  rate  for  independent 
dialysis  facilities  (currenUy  $125)  by  12.4 
treatments  per  month.  The  factor  12.4  is  used 
even  though  CAPD  is  not  furnished  in 
discrete  sessions  because  program  rules  (48 
FR  21272-3)  establish  a  payment  equivalence 
between  CAPD  and  hemodialysis.  Under  tlie 
composite  rate,  CAPD  is  paid  on  a  daily  or  a 
weekly  tmsis.  Thus,  under  the  special 
payment  limit  a  facility's  weekly  payment 
rate  (7  calendar  days)  for  a  CAPD  patient 
would  be  3.1  times  its  composite  rate  for  a 
single  hemodialysis  treatment.  The  weekly 
rate  is  baed  on  tlie  equivalency  of  one  week 
of  CAPD  to  one  week  of  hemodialysis,  an 
equivalency  set  forth  when  we  or^inally 
implemented  the  composite  rate  (see  48  FR 
21272-3.  published  on  May  11. 1983). 
Examples 

Beneficiary  C  is  a  home  hemodialysis 
patient.  The  carrier  receives  the  following 
claims  on  her  behalf  from  different  suppUers. 
These  claims  are  representative  of  one  month 
of  services: 


Code 


A4802 
A4880 
A46a0 
A4690 
E1560 
E1510 

E1520 
E1610 

E1620 


Oescfiption 


HemodialysN  supply  M 

Storage  tanks 

Activatad  cartxm  fillers 

Oaiyzers  (1  mootti's  supply) — 

Blood  Isak  detector 

Kidney  datysM  dekveiy   ma- 


Heporm  mfusion  pump _ 

Reverse  oettxwtt  water  purili- 
cabon  system. 

Blood  punip _ 

Total..- 


Prevaftng 


SI. 000 
200 

60 
700 

10 
600 

100 
200 

100 
2.970 


The  national  average  composite  rate  for 
independent  dialysis  faalities  is  currently 
$1550  per  month,  a  figure  determmed  by 
multiplying  the  average  numt>er  of  dialysis 
treatments  in  a  month  (12.4)  by  the  national 
average  composite  rate  for  independent 
dialysis  facilities  (currently  $125).  Thus,  the 
total  charge  of  $2970  is  1.83  times  greater  than 
the  composite  rate  and  should  be  reduced  to 
a  reasonable  total.  The  carrier  would  then 
compare  these  charges  against  (1)  the  charges 
for  similar  supplies  and  equipment  used  by 
home  or,  if  appropriate,  infacility,  patients 
who  are  treated  by  facilities  under  the 
composite  rate;  or  (2)  other  prevailing  charges 
in  other  carrier  areas  where  the  carrier  has 
made  the  comparison  descritied  in  (1)  to 
determine  the  amount  by  which  each 
individual  prevailing  charge  should  be 
decreased  in  order  to  achieve  the  correct 
total  charge  ($1550  in  tliis  example).  As  long 
as  the  aggregate  specific  reasonable  charge 
limit  is  not  exceeded,  the  carrier  has 
discretion  to  apportion  individual  reductions 
in  prevailing  charges. 


D.  Exceptions  Process 

The  provisions  of  the  regulations 
under  which  this  limit  on  reasonable 
charges  is  being  issued  (9  405.502(g)) 
state  that  the  proposed  notice  will  set 
forth  the  criteria  and  cinnimstances 
under  which  a  carrier  may  grant  an 
exception  to  the  Umit  While  we  are  not 
proposing  to  establish  any  special 
exceptions  policy  in  this  notice,  carriers 
do  have  the  authority  under  S  405.506  to 
reimburse  additional  amounts  if  there 
are  unusual  circimistances  or  medical 
complications  requiring  additional 
charge,  if  it  is  acceptable  medical 
practice  in  the  locality  to  make  an  extra 
charge  in  these  cases. 

m.  Regulatory  Impact  Statemmit 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  publish  a  regulatory 
impact  analysis  for  regulations  and 
other  documents  that  are  likely  to  meet 
the  criteria  for  a  major  notice.  A  major 
notice  is  one  that  would  result  in:  (1)  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal  State,  or  local 
governmental  agendes,  or  any 
geographic  regions:  or  (3)  sigidficant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  We  have 
determined  that  none  of  the  criteria  of 
E.0. 12291  have  been  met  and  therefore, 
a  regulatory  impact  analysis  is  not 
required. 

B.  Regulatory  Flexibility  Act 

We  prepare  and  publish  a  regulatory 
flexibility  analysis  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612)  for  notices 
unless  the  Secretary  certifies  that  the 
notices  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA,  we  consider  all  ESRD  facilities 
and  suppliers  to  be  small  entitles.  Since 
this  proposed  notice  would  have 
significant  economic  impact  on  some 
small  entities,  we  have  prepared  a 
regulatory  flexibility  analysis. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act  we  define  a  small 


rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  regulation  would  not 
have  a  significant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

1.  Affected  Entities 

We  expect  suppliers  of  ESRD 
equipment  and  medical  supplies.  ESRD 
facilities  and  beneficiaries  to  be  affected 
by  this  regulation.  (We  expect  that  some 
Method  U  patients  will  return  to 
facilities  for  ail  items  and  services.) 
However,  we  do  not  have  sufficient  data 
to  predid  exactly  which  suppliers  and 
fadlities  would  be  most  affected  by  this 
notice  nor  the  magnitude  of  the  impact 
upon  specific  suppliers  and  fadlities. 

If  the  Method  n  form  of 
reimbursement  is  left  unchecked,  we 
expect  that  the  patient  population 
choosing  Method  D  reimbursement 
would  grow  due  to  effective  advertising 
on  the  part  of  suppliers  who  have  an 
economic  incentive  to  encourage  the 
choice  of  Method  n.  We  believe  that  as 
a  result  of  this  notice,  we  would  be 
removing  any  economic  incentives  to 
use  Method  II  reinbursement  Thus, 
program  expenditures  would  not 
increase. 

a.  Suppliers.  Suppliers  would  be 
affected  to  a  greater  or  lesser  degree 
depending  upon  the  extent  of 
reimbursement  they  currently  receive 
through  Method  II  for  equipr<ent  and 
medical  supphes.  Some  supi.  tiers  are 
likely  to  experience  a  reduc;<on  in 
payments  as  a  result  of  the  application 
of  the  upper  payment  limit  The  extent 
of  the  impact  on  supplier  income  would 
be  affected  by  such  factors  as  the 
availability  of  other  payment  sources 
(for  example,  other  health  insurance 
held  by  the  beneficiary  and  its  payment 
limits)  and  the  extent  to  which  a 
supplier's  income  is  denved  from  ESRD 
equipment  and  supplies  furnished  under 
Method  n.  Possible  responses  on  the 
part  of  the  suppliers  may  be  to  raise 
charges  for  other  items  and  services, 
reduce  the  number  of  claims  for  which 
they  are  willing  to  accept  assigiunent  or 
not  continue  to  supply  this  particular 
line  of  equipment  and  supplies.  Because 
of  the  number  of  dialysis  facilities 
participating  in  the  program  we  do  not 
believe  this  will  adversely  affect 
beneficiary  access  to  these  items  and 
services. 

We  estimate  that  the  proposed  upper 
limit  would  result  in  the  following 
savings  to  the  Federal  government  and 
potential  reductions  in  reimbursement  to 
some  suppliers. 
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Savings  Estimates 


FMcalyMT 


1969.. 
1990... 
1991... 
1992... 
1993  ._ 


Sawngt  in 

tnlkons' 


S30 

10 
6 

S 
B 


'  RoundKJ  to  HMfMt  $5  fnMofi. 

In  deriving  these  figures,  we  used  the 
assumption  that  Method  n 
reimbursement  would  equal  $2500  per 
patient  monthly.  Additionally,  we 
included  an  inflation  factor  and  a 
growth  rate  factor  to  reflect  the  growth 
in  the  number  of  patients  receiving 
dialysis  treatment.  We  also  used  the 
assumption  that  the  number  of 
beneficiaries  choosing  reimbursement 
under  Method  II  would  be  a  constant 
percentage  of  the  total  dialysis 
population. 

in  addition,  in  calculating  these 
savings,  we  offset  against  the  national 
savings  estimates  attributable  to  the 
proposed  notice  the  estimated  savings 
resulting  from  the  special  reasonable 
charge  limits  that  some  carriers  are 
already  applying  in  accordance  with  the 
provisions  of  t4O5.502(g). 

We  also  note  that  there  are 
exceptions  to  this  payment  methodology 
permitted  under  i  405.506  to  reimburse 
additional  amounts  if  there  are  unusual 
circumstances  or  medical  complications 
requiring  additional  time,  effort,  or 
expense  that  support  an  additional 
charge. 

b.  Facilities,  As  of  June  1968,  there 
were  667  hospital-based  ESRO  facilities 
and  1002  independent  ESRD  facilities.  If 
some  suppliers  make  a  management 
decision  not  to  provide  the  equipment 
and  supplies  to  some  or  all  the 
beneficiaries  they  previously  provided, 
we  would  expect  that  those 
beneficiaries  would  elect  to  receive 
services  or  equipment  through  hospital 
or  independent  facilities  or  perhaps  from 
other  suppliers  willing  to  accept 
assignment  or  to  charge  no  more  than 
the  upper  payment  liioit  Thus,  it  is 
possible  that  facilities  would  experience 
some  increased  demand  for  services. 

c  Beneficiaries.  Beneficiaries  would 
be  affected  by  the  imposition  of  the 
upper  payment  limit  for  services.  We 
estimate  that  this  notice  would  affect 
the  majority  of  the  approximately  5,300 
current  Method  II  beneficiaries.  These 
beneHdaries  represent  approximately 
five  percent  of  the  total  population 
receiving  renal  dialysis.  Under  the 
proposed  upper  limit  many 
beneficiaries  could  experience  a 
decrease  in  coinsurance  because 


Medicare's  reasonable  charge  would  be 
reduced.  In  those  cases  where  Medicaid 
pays  the  coninsurance  for  Medicare 
patients  who  are  also  Medicaid-eligible, 
Medicaid  may  also  show  a  decrease  in 
program  expenditures.  Some  of  the 
alternatives  suppliers  may  choose  that 
could  affect  beneficiaries  are  that  they 
may  raise  charges  for  other  items  and 
services,  reduce  the  number  of  claims 
for  which  they  are  willing  to  accept 
assignment  or  not  continue  to  supply 
home  dialysis  equipment  and  supplies. 
However,  as  explained  in  section  I.B.  of 
this  preamble,  beneficiaries  would  be 
given  sufficient  notice  and  reasonable 
time  to  change  to  a  different 
reimbursement  methodology  if  they 
choose  to  do  so.  They  also  could  elect  to 
switch  to  dialysis  treatment  in  a  facility. 

XCoochision 

We  believe  that  the  overall  benefits  to 
society  from  this  proposed  notice  more 
than  offset  any  resulting  liabilities.  For 
the  most  part  we  expect  that  the  result 
would  be  reduced  payment  to  certain 
suppliers. 

The  primary  benefit  expected  to  result 
bom  this  proposed  notice  is  the 
anticipated  reduction  in  the  cost  to  the 
Medicare  program  for  ESRD  equipment 
and  medical  supplies.  As  a  result 
additional  Trust  Fund  monies  would  be 
available  for  quality  health  care  for 
Medicare  beneficiaries.  If.  as 
anticipated,  the  costs  to  the  Medicare 
program  are  reduced,  then  beneficiary 
coinsurance  liability  would  also  be 
reduced 

The  application  of  the  upper  payment 
limit  to  equipment  and  supplies  is 
expected  to  produce  substantial 
economic  benefits,  eliminating  wide 
variations  in  Medicare  payment  for 
virtually  identical  equipment  and 
supplies,  and  limiting  upward  pricing 
trends  in  the  health  care  marketplace. 

IV.  Odier  Required  Infonnatioa 

A.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  Correspondence  we  normally  receive 
on  a  proposed  notice,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  conunents  that  we  receive  by  the 
date  and  time  specified  in  the  "Date" 
section  of  this  preamble,  and.  if  we 
proceed  with  a  final  notice,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  notice. 

R  Paperwork  Reduction  Act 

This  proposed  notice  does  not  impose 
any  information  collection  requirements; 
consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 


and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  through  3511). 

(Sections  ia42(b)  (8)  and  (9).  and  1881  of  the 
Social  Security  Act  (42  U.S.C.  1395u(b)  (8) 
and  (9).  and  139rr  42  CFR  405.502  (a)(7)  and 
(g));  (Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance.) 

Dated:  November  4, 1988. 
William  L  Roper, 

Administrator,  Health  Care,  Financing 
Administration. 

Approved:  November  22, 1988. 
OtisR-BowoD. 
Secretary. 

[FR  Doc.  89-368  Filed  1-11-89;  8:45  am] 
■lUJNa  coot  4ia*-oi-«i 


Medteflid  Progiwn;  Hssring; 
Reconaldfitton  of  Disapproval  of  a 
Portion  of  a  Nsbraska  State  Plan 


AOCNCv:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  hearing. 


r.  This  notice  announces  an 
administrative  hearing  on  February  8, 
1989,  in  Kansas  City,  Missouri  to 
reconsider  our  decision  to  disapprove  a 
portion  of  Nebraska  State  Plan 
Amendment  88-7. 

DATE:  Closing  date:  Requests  to 
participate  in  the  hearing  as  a  party 
must  be  received  by  the  Docket  Clerk 
(on  or  before  January  27, 1989). 
RM  FUHTMCII  IMrOWMATlOW  CONTACT 
Docket  Clerk.  HCFA  Hearing  Staff.  300 
East  High  Rise.  6325  Security  Boulevard. 
Baltimore.  Maryland  21207,  Telephone: 
(301)  966-4471. 

SUPPLEMefTARY  INFOWaUTION:  This 

notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  a  portion  of  Nebraska  State 
Plan  Amendment  88-7. 

Section  1116  of  the  Social  Security  Act 
and  42  CFR  Part  430  esUblish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice. 
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in  accordance  with  the  requirements 
contained  in  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  reqtiirements  contained  in  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

Nebraska  SPA  88-7  revised  Medicaid 
eligibility  and  posteligibility  policies  for 
a  person  who  is  institutionalized  or 
receiving  home  and  community  based 
services. 

The  issues  in  this  matter  are  whether 
the  proposed  spousal  and  family 
allowances  on  pages  4  and  5  of 
Attachment  2.6-A  and  the  proposed 
policy  for  transferring  a  portion  of 
couple's  combined  resources  to  the 
community  spouse  on  Supplement  5  to 
Attachment  2.6-A  violate  section 
ig02(a)(17)  of  the  Social  Security  Act 
and  Federal  Regulations  at  42  CFR 
435.733(c)  (2)  and  (3)  and  42  CFR 
435.735(c)  (2)  and  (3).  Another  issue  Is 
whether  the  proposed  changes  are 
approvable  under  section  303  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1988  (MCCA)  or  are  protected  by  the 
moratorium  imder  section  2373(c)  of  the 
Deficit  Reduction  Act  of  1984  as 
amended  by  section  9  of  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1967. 

Until  recently.  States  could  not  use 
methodologies  in  determining  financial 
eligibility  that  were  more  liberal  than 
the  methodologies  used  in  the  most 
closely-related  cash  assistance  program 
(in  this  case,  the  Supplemental  Security 
Income  (SSI)  prdgrem.)  This  prescription 
was  derived  from  the  requirement  in 
section  1902(a)(10]  of  the  Social  Security 
Act  that  States  (with  certain  specified 
exceptions)  use  SSI  requirements  and 
methodologies  to  determine  eligibility 
for  the  aged,  blind,  and  disabled 
categorically  needy  and  medically 
needy,  respectively. 

On  July  1, 1988,  section  303  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1988  was  enacted  permitting  States  to 
use  more  liberal  methodologies  in 
additional  cases.  Section  303(a)  added 
section  1924  to  the  Social  Security  Act 
Section  1924  is  designed  to  avoid  the 
impoverishment  of  the  spouse  of  an 
institutionalized  person  in  order  for  the 
person  to  receive  medical  assistance. 
The  amendment  generally  would  permit 
one-half  of  the  couple's  combined 
resources,  up  to  Soaooa  to  be  ' 

transferred  to  the  community  spouse 
and.  thus,  not  considered  in  determining 
the  institutionalized  spouse's  eligibility 
for  Medicaid.  However,  the  amendment 


does  not  become  effective  until  October 
1.1989. 

Section  303(e)(5),  effective  October  1, 
1982.  added  section  1902(r)(2)(A)  to  the 
Social  Security  Act  permitting  States  to 
use  methodologies  for  the  aged,  blind, 
and  disabled  that  are  more  liberal  than 
those  under  SSI  for  all  eligibility  groups 
except  those  for  whom  Medicaid 
eligibility  is  based  upon  the  receipt  of 
SSI  benefits  oi'on  deemed  receipt  of  SSI 
benefits. 

Section  2373(c)  of  the  Deficit 
Reduction  Act  of  1984  (DEFRA)  as 
amended  by  section  9  of  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1967  enacted  a 
moratorium  on  adverse  DeTertmental 
fiscal  actions  against  Stattb. 

Under  the  moratorium  provision,  the 
Secretary  is  prohibited  from  taking 
disallowance,  compliance,  penalty  or 
other  regulatory  action  against  States 
because  a  plan  (or  its  operation)  uses 
eligibility  standards  (other  than  income 
and  resources  limitations)  and 
methodologies  that  the  Secretary  finds 
to  be  more  liberal  than  required  under 
section  1902(a)(10)(A)(u)  (IV).  (V),  or 
(VI)  or  section  1902(a)(10)(q  of  the 
Social  Security  Act  However,  the  use  of 
more  liberal  policies  may  not  result  in  a 
recipient's  income  exceeding  FTP  limits. 

llie  moratorium  provision  does  not 
prevent  the  Secretary  from  disapproving 
moratorium  plan  amendments  as  part  of 
the  official  State  plan.  Hie  provision 
merely  pomits  States,  without  fiscal 
penalties,  to  use  more  liberal  eligibility 
criteria  during  the  moratorium  period 
(from  October  1, 1981.  until  February  17. 
1988)  while  Congress  considers  whether 
Medicaid  rules  should  be  tied  to  the 
eligibility  rules  of  the  cash  assistance 
programs. 

EUgiblHty  Rules 

Nebraska's  proposed  change  in 
eligibility  rules  is  to  permit  a  qualified 
person,  together  with  his  or  her  spouse 
who  is  neither  eligible  for  Medicaid  nor 
institutionalized,  to  assign  one-half  of 
the  couple's  combined  resources,  up  to 
$25,000,  to  the  spouse.  Resources  so 
assigned  would  not  be  considered  in 
determining  the  qualified  person's 
eligibility  for  Medicaid.  This  results  in 
the  use  of  a  methodology  that  is  mor; 
liberal  than  that  under  the  SSI  program 
in  determining  Medicaid  eligibility  for 
certain  persons  based  upon  resources. 
HCFA  foimd  this  change,  though 
permitted  by  section  303(a)  of  the 
Medicare  Catastrophic  Coverage  Act  of 

1988,  not  to  be  approvable  imder  that 
provision.  This  is  because  the  provision 
only  becomes  effective  on  October  1. 

1989.  and  then,  is  only  effective  with 
respect  to  individuals  who  begia 


continuous  periods  of 
institutionalization  on  or  after 
September  30. 1988. 

Section  1902(r)  of  the  Act  permits  the 
use  of  more  liberal  methodologies. 
However,  under  section  1902(a)(17)  of 
the  Social  Security  Act  eligibility 
requirements  must  be  comparable  for 
each  categorical  group  within  the 
eligibility  group  (in  this  case,  the  aged, 
blind,  or  disabled).  Because  the 
amendment  did  not  apply  to  all 
members  within  each  group,  HCFA 
disapproved  it. 

The  comparability  requirements  of 
section  1902(a)(17)  also  apply  to  groups 
covered  by  the  DEFRA  moratorium.  The 
DEFRA  moratorium  only  protects  States 
from  fiscal  sanctions  which  derive  from 
violations  of  certain  sections  of  section 
1902(a)(10).  Because  it  does  not  protect 
States  from  the  consequences  arising 
from  the  use  of  methodologies  in  a 
manner  contrary  to  the  comparability 
requirements  of  section  1902(aKl7). 
HCFA  found  that  the  amendment  did 
not  qualify  for  protection  imder  the 
moratorium. 

Posteligibaity  Rules 

Nebraska's  proposed  changes  in 
posteligibility  rules  relate  to  the 
computation  of  an  institutionalized 
person's  income  that  is  applicable 
toward  the  cost  of  his  or  her  care.  The 
State  proposes  to: 

•  Increase  the  deduction  for  an 
institutionalized  p>erson's  personal 
needs  to  include,  in  certain  cases,  a 
higher  earned  income  exclusion; 

•  Increase  the  monthly  deduction  for 
the  maintenance  of  the 
noninstitutionalized  spouse  from  $354  to 
$475.  with  the  present  rate  reflecting  the 
State's  categorically-needy  income  level 
for  the  aged,  blind,  and  disabled; 

•  Increase  the  monthly  deduction  for 
the  maintenance  of  family  members,  in 
the  case  of  families  and  children,  from 
$375  for  one  or  two  persons  and  $75  for 
each  additional  person  to  $475  each, 
with  the  present  rates  reflecting  the 
^tate's  medically-needy  income  level. 

The  proposed  increase  in  the  personal 
needs  deduction  to  cover  the  higher 
earned  income  exclusion  was  approved. 
The  proposed  increases  in  the  spousal 
and  family  maintenance  allowances 
were  disapproved.  The  regulations  at  42 
CFR  435.733(a]  (2)  and  (3)  and  42  CFR 
435.735(c)  (2)  and  (3)  relate  the 
maximum  permissible  allowances  in  a 
209(b)  State  to  Uie  higher  of  the  State's 
categorically-needy  or  medically-needy 
income  level  The  proposed  rates  exceed 
these  limits. 

HCFA  determined  that  the 
moratorium  cannot  be  used  to  override 
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the  regulatory  limits  on  spousal  and 
family  maintenance  allowances.  The 
moratorium  prohibits  certain  adverse 
actions  against  States  because  they  are 
applying  more  liberal  financial 
eligibility  standards  and  methods  than 
specified  in  section  1902(aHlO)  of  the 
Act  However,  the  income  deductions 
for  spousal  and  family  allowances  are 
not  a  part  of  the  State's  eligibility 
methodology.  Rather,  they  are  part  of 
the  state's  po«te/(g/6;7//y  methodology 
for  determining  the  amount  of  income 
which  an  institutionalized  individual 
will  be  expected  to  contribute  toward 
the  cost  of  his  or  her  care. 

Section  1024(d)  of  the  Social  Security 
Act  added  by  section  303(a]  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1968,  relates  the  maximum  permissible 
allowances  to  the  poverty  line.  This  new 
limit  might  accommodate  the  State's 
proposed  increases.  However,  as  stated 
above,  section  1924  does  not  become 
effective  until  September  30, 1980,  and. 
thus.  HCFA  concluded  that  it  does  not 
provide  the  State  the  benefit  of  its 
provisions  at  this  time. 

The  notice  to  Nebraska  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  State  plan 
amendment  reads  as  follows: 

Mr.  Kennit  R.  McMuny, 
Director,  Department  of  Social  Servicee.  P.O. 
Box  95020.  Lincoln.  Nebratka  eaSOO-SOX 

Dear  Mr.  McMurry:  I  am  advising  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  a  portion  of  Nebraska 
State  plan  amendment  88-7  was  received  on 
December  7, 1968.  This  amendment  proposes 
a  revision  to  Medicaid  eligibility  and 
posteligibility  poUdes  for  a  person  who  is 
institutionalized  or  receiving  home  and 
community  based  services. 

There  are  two  issues  in  this  matter.  The 
first  issue  is  whether  the  proposed  spousal 
and  family  allowances  on  pages  4  and  5  of 
Attachment  lA-K  and  the  proposed  policy 
for  traiuferring  a  portion  of  a  couple's 
combined  resources  to  the  conmiunity  spouse 
in  Supplement  S  to  Attaclunent  2.ft-A  violate 
section  1902(a)(17)  of  the  Social  Security  Act 
and  Federal  r^ulations  at  42  CFR  435.733(c] 
(2)  and  (3)  and  42  CFR  435.735(c)  (2)  and  (3). 
The  second  issue  is  whether  the  proposed 
changes  are  approvable  under  section  303  of 
the  Medicare  Catastrophic  Coverage  Act  of 
1968  or  are  protected  by  the  moratorium 
under  section  2373(c)  of  the  Deficit  Reduction 
Act  of  1964  as  amended  by  section  9  of  the 
Medicare  and  Medicaid  I^tient  and  Program 
Protection  Act  of  1987. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  February  &  1969.  at  10  ajn.  in 
Room  215,  New  Federal  Office  Building.  601 
East  12th  Street.  Kansas  City.  Missouri.  If  this 
date  is  not  acceptable,  we  would  be  glad  to 
set  another  date  that  is  mutually  agreeable  to 
the  parties.  The  hearing  will  be  governed  by 
the  procedures  prescribed  in  42  CFR  Part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 


present  any  problems,  please  ctmtact  the 
Docket  Q«k.  In  order  to  fadlitata  any 
communication  which  may  be  necessary 
between  the  parties  to  the  bearing,  please 
notify  the  Docket  Qerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Qerk  can  be  reached 
at  (301)  906-4471. 
Sincerely, 
William  L  Roper.  MJ).. 
AdminiatratoT. 

(Section  1116  of  the  Sodal  Security  Act  (42 
U.S.C  1316);  42  CFR  43aiS) 

(Catalog  of  Federal  Domestic  Assistance 
Program  NO.  13.714.  Medicaid  Assistance 
Program) 

Dated:  January  6,  I960. 
WiUam  L  Roper. 

Administrator.  Health  Care  Financing 
Adminiatration. 
[PR  Doc  8»-730  Filed  1-11-60;  8:45  am] 
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DEPARTMEHT  OF  THE  INTERIOR 

Office  of  the  Oecretery 

Great  Lakes  Coastal  Barrier  Act  of 
1988;  Avalabillty  of  Draft  Mape  of 
llnrieveimTrt  Coastal  Baniara  Alono 
the  Shore  Areaa  of  the  Great  Lakee 

AOtNCV.  Department  of  the  Interior. 
ACnOft  Notice  of  availability. 


R  Under  the  provisions  of  Pub. 
L 100-707,  the  Secretary  of  the  Interior 
is  required  to  make  recommendations  to 
the  Congress  and  prepare  maps 
identifying  undeveloped,  unprotected 
coastal  barriers  along  the  Great  Lakes 
shoreline  appropriate  for  inclusion  in  the 
Coastal  Barrier  Resources  System 
(System).  The  final  maps  will  be 
transmitted  to  Congress  and  Congress 
will  determine  which  areas  to  include  in 
the  System.  This  notice  is  to  announce 
the  availability  of  draft  maps  for  public 
review  and  comments  prior  to 
transmittal  of  the  final  maps  to 
Congress. 

OATC:  Comments  should  be  received  no 
later  than  February  6. 1969. 
AOOftCSS:  Great  Lakes  (Coastal  Barriers 
Study  Group,  U.S.  Department  of  the 
Interior,  National  Park  Service — 473, 
Washington.  DC  20013-7127. 
FOR  FmrrxcR  iNFomiATiON  contact: 
Dr.  Albert  G.  Greene,  Jr.,  Great  Lakes 
Coastal  Barriers  Coordinator,  National 
Park  Service.  Washington,  DC  20013- 
7127.  (202)  343-5881. 
SUPPLEMCNTAflY  MFOmiATKW:  On 
November  23, 1988,  President  Reagan 
signed  into  law  the  Disaster  Relief  and 
Emergency  Assistance  Amendments  Act 
(Pub.  L 100-707).  Section  204  of  the  Act 
entitled  "Great  Lakes  Coastal  Barrier 


Act  of  1088,"  amends  section  4  of  the 
Coastal  Barrier  Resources  Act  of  1082 
(CBRA)  to  expand  the  Coastal  Barrier 
Resources  System  to  include  "those 
undeveloped  coastal  barriers  along  the 
shore  areas  of  the  Great  Lakes  that  are 
designated  by  Congress  by  law  after 
considering  the  recommendations  of  the 
Secretary." 

Section  4  of  the  CBRA  established  a 
Coastal  Barrier  Resources  System 
(System)  of  188  undeveloped  coastal 
barrier  units  along  the  shorelines  of  the 
Atlantic  Ocean  and  the  Gulf  of  Mexico. 
Sections  5  and  6  of  the  CBRA  prohibit 
all  new  Federal  expenditures  and 
financial  assistance  within  units  of  the 
System  unless  specifically  excepted  by 
the  CBRA. 

For  further  information  and 
clarification  on  CBRA  restrictions  see 
the  October  6, 1983.  Federal  Register  (48 
FR  45684). 

The  Great  Lakes  Coastal  Barrier  Act 
requires  the  Secretary  of  the  Interior, 
within  3  months  of  enactment  to 
recommend  to  Congress  and  prepare 
maps  identifying  the  boundaries  of 
undeveloped  coastal  barriers  along  the 
shore  areas  of  the  Great  Lakes  that  the 
Secretary  considers  appropriate  for 
inclusion  in  the  System.  Before 
recommending  any  undeveloped  coastal 
barrier  units,  the  Secretary  is  required  to 
update  and  consider  the  draft  inventory 
maps  issued  for  public  comment  in 
January  1985  and  consult  with  and 
provide  opportunity  for  comment  by 
appropriate  U.S.  Government  agencies. 
State  agencies  of  the  States  bordering 
the  Great  Lakes,  and  the  public 

This  notice  invites  comment  on  the 
draft  maps.  Under  the  1988  Act  the 
Secretary  may  not  recommend  for 
inclusion  in  the  System  any  areas  that 
are  publicly  owned  and  protected  by 
Federal,  State,  or  local  government  law, 
or  held  by  a  privately  owned 
organization  primarily  for  wildlife 
refuge,  sanctuary,  recreational,  or 
natural  resource  conservation  purposes. 
The  limitations  on  the  use  of  Federal 
expenditures  or  financial  assistance 
within  those  units  designated  by 
Congress  will  not  apply  to  existing 
highways  located  within  the  State  of 
Michigan. 

The  criteria  used  for  delineating  the 
undeveloped  coastal  barriers  on  the 
draft  maps  are  those  set  forth  in  the 
Coastal  Barrier  Resources  Act  of  1982 
and  the  March  4, 1985,  Federal  Register 
(42  FR  8698).  The  draft  maps  have  been 
revised  from  those  issued  in  1985  based 
on  aerial  photography  specifically  taken 
for  this  study  and  comments  received 
during  the  1985  comment  period.  Areas 
that  are  protected  by  Federal,  State,  or 
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local  laws  or  held  by  a  privately  owned 
organization  for  recreational  or  natural 
resource  conservation  purposes  have 
been  deleted. 

Since  117  areas  delineated  on  88  maps 
have  been  identified  as  meeting  the 
criteria,  it  is  impractical  to  publish  the 
maps  or  list  the  unit  designations  in  this 
notice. 

To  facilitate  public  review,  anyone 
interested  in  receiving  individual  maps 
or  learning  the  nearest  location  at  which 
they  may  review  a  set  of  maps  may  call 
the  National  Park  Service  at  (202)  343- 
5881  between  the  hours  of  8*00  a.m.  and 
4.-00  p.m.  EST  Monday  through  Friday. 

The  original  maps  may  be  inspected 
at  and  hand  delivered  comments  may 
be  taken  to  the  National  Park  Service, 
Room  3327,  Main  Interior  Building,  1800 
C  Street  NW.,  Washington,  DC 

Date:  January  9, 1969. 
Susan  Reoca  Lamson. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parka. 

(FR  Doc  89-732  Filed  1-11-89;  8:45  am] 

BHJJNQ  CODE  4310-SS-M 

Bureau  Of  Land  Management 

[CA-060-09-4410-0S] 

Intent  for  1989  Amendment  Review  of 
the  CaHf omia  Deaert  Ptan 

AOENCY:  Bureau  of  Land  Management 

Interior. 

ACnow:  Notice  of  intent 

SUMMIARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  is 
initiating  the  1989  Review  of  the 
California  Desert  Conservation  Area 
Plan  in  accordance  with  the  amendment 
procedures  outlined  in  Chapter  7  of  the 
Plan.  The  purpose  of  this  review  is  to 
consider  the  need  for  possible 
amendments  to  the  Plan  based  on 
requests  from  individuals,  public  and 
private  organizations,  and  the  Biu-eau's 
own  observations. 

DATE:  Proposed  amendments  are  being 
accepted  itom  the  public  until  March  10, 
1989. 

ADDRESS:  For  further  information 
contact  Gerald  E  Hillier,  District 
Manager,  California  Desert  District  1695 
Spruce  Street  Riverside,  California 
92507. 

SUPPLEMENTARY  INFORMATKW:  Requests 
for  amendments  or  changes  in  the 
California  Desert  Plan  are  now  being 
accepted  from  public  agencies, 
interested  individuals,  and 
organizations.  Supporting  nationale 
should  be  provided  for  each  proposed 
change.  Requests  will  be  considered  in 
light  of  the  following  criteria: 


(1)  Is  the  proposed  amendment  based 
on  new  data  not  considered  when  the 
Plan  was  developed? 

(2)  Does  the  information  represent  a 
change  in  legal  or  regulatory  mandate? 

(3)  Is  the  supporting  detail  sufficient 
and  the  problem  clearly  stated  so  that 
the  request  can  be  considered? 

(4)  Does  the  information  represent  a 
formal  change  in  State  or  local 
government  or  agency  plan? 

The  California  Desert  District 
Advisory  Council  will  review  the 
suggested  amendments  at  its  public 
meeting  on  or  about  March  30-31, 1989 
in  Riverside,  California.  This  meeting 
will  serve  as  a  scoping  meeting  for  the 
environmental  document  to  be  prepared 
on  the  amendments. 

Please  send  your  comments  and 
proposals  to  the  following  address:  1989 
Plan  Amendments,  Bureau  of  Land 
Management.  California  Desert  District 
1695  Spruce  Street  Riverside,  CA  92507. 

Dated:  January  6. 1980. 
Gerald  E.  Hillier, 
District  Manager. 
(FR  Doc.  89-725  Filed  1-11-88: 8:45  am] 

BMJJNGCOOE  43KM0-M 


[ID-030-09-4830-12] 

Idaho  FaHs  District  Advisory  Board; 
Meeting 

AQENCV:  Bureau  of  Land  Management 

Interior. 

action:  Meeting  of  the  Idaho  Falls 

District  Advisory  Board. 

summary:  The  Idaho  Falls  District 
Advisory  Board  will  meet  Thursday, 
February  23. 1989.  Notice  of  this  meeting 
is  in  accordance  with  Pub.  L  92-463. 
The  meeting  will  begin  at  9:00  a.m.  at  the 
Idaho  Falls  District  Office  on  940 
Lincoln  Road,  Idaho  Falls,  Idaho.  The 
meeting  is  open  to  the  public;  public 
comments  will  be  accepted  from  9:30 
a.m.  to  10:00  a.m. 

The  agenda  of  this  meeting  includes, 
but  is  not  limited  to:  Election  of  officers. 
District  highlights,  noxious  weed 
program,  Blackfoot  River  fence,  and 
project  funding  to  include  both  8100 
projects  and  Advisory  Board  projects. 

Detailed  minutes  of  the  Board  meeting 
will  be  maintained  in  the  District  office 
and  will  be  available  for  public  review 
during  regular  business  hours  (7:45  a.m. 
to  4:30  p.m.  Monday  through  Friday) 
within  30  days  following  the  meeting. 
DATE:  February  23, 1989. 
addresses:  Written  comments  should 
be  submitted  to  the  District  Manager, 


Bureau  of  Land  Management  940 
Lincoln  Road.  Idaho  Falls.  ID  83401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Jansen.  A.D.M.  Operations, 
Telephone  (206)  529-1020. 

Dated  December  28, 1968. 
Lloyd  H.  Ferguson. 

District  Manager. 

(FR  Doc.  89-677  Filed  1-11-80:  8:45  am] 

■HIMQ  CODE  4Sie-CS.« 


(OR-030-0S-2120-1 1-QPS-0231 

Motor  Vehtoles;  Area  Ctoeure  to  Off- 
Road  Vehicle  Uae:  Oregon 

AQENCY:  Vale  District  Bureau  of  Land 
Management  Interior. 

ACTION:  Notice  of  area  closure  to  off- 
road  vehicle  use. 

summary:  The  following  order,  affecting 
approximately  507  acres  of  public  land 
in  T.  9  S.,  R.  41  E..  W.M..  sections  5  and 
6.  was  issued  on  December  13, 1988 

The  operation  of  off-road  vehicles  in 
this  area  poses  a  significant  threat  to 
cultural  resources,  specifically  the 
National  Historic  Oregon  Trail 
Furthermore,  off-road  vehicle  use  has 
caused  adverse  impacts  to  soils, 
vegetation  and  scenic  resources, 
resulting  in  increased  reclamation  costs 
within  the  area.  Under  the  authority  of 
43  CFR  8341.2(a),  the  above  described 
public  lands  are  limited  to  off-road 
vehicle  use.  Vehicle  use  of  the  area  is 
restricted  to  identified  roads. 

Persons  exempt  horn  this  order  shall 
include  emergency  services  personnel 
law  enforcement  personnel,  persons 
performing  the  official  administrative 
functions  of  the  Bureau  of  Land 
Management  and  persons  acting  under 
specific  authorizations  granted  by  the 
Bureau  of  Land  Management 

Hiis  area  vehicle  limitation  shall 
remain  in  effect  imtil  further  notice. 

date:  Effective  December  13, 1968. 

ADDRESS:  Baker  Resource  Area,  1550 
Dewey  Avenue,  P.O.  Box  987.  Baker.  OR 
97814. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerard  Hubbard,  Bureau  of  Land 
Management  Vale  District  P.O.  Box 
700. 100  Oregon  Street,  Vale,  OR  9791  a 
Jack  D.  Albright 

Area  Manager. 

(FR  Doc  89-687:  Filed  1-11-80:  8:45  am] 

■NJJNGCOOC  4301-39-M 
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(WV-t20-<»-«111-18;  WYW«M«4] 

Prooo— d  RflinslstMnMit  of 
TfTOlnafd  08  and  Gas  Laaaa; 
WyominQ 

January  5, 1989. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW30464  for  lands  in 
Sweetwater  County,  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  not  less  than  16% 
percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (3)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW30464  effective  September  1. 
1988,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

AwfavwUTMhk. 
Chief.  Leasing  Section. 
[FR  Doc.  86-688  Filed  1-11-80;  8:46  am] 

MJJNQ  COOK  4S10-Sa-« 

(AZ-050-09-4212-11:  AZA-234061 


Raalty  Action, 
County,  AZ 


of  Lands;  Mohava 


AOCMCV:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  realty  action — lease  of 

lands.  Mohave  County,  Arizona. 


:  Hie  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  to  be 
classified  for  lease  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  of  lune  14, 1928.  as  amended  (43 
U.S.C  869  et  seq.)  and  the  regulations 
esublished  by  43  CFR  Parts  2740  and 
29ia 

T.  15  N..  R.  19  W.  Gila  and  Salt  River 
Meridian.  Arizona, 
Sec  6,  SHSE^SW^SE^.  contaiiyng  S 
acres  more  or  less. 

This  notice  teimlnatea  the  segregation 
established  by  Federal  Ragistar  Notice 
AZ-060-07-4212-13:  A-22311  published 


in  Vol.  52.  No.  115,  page  22856  dated 
June  16. 1987,  which  proposed  an 
exchange  of  the  subject  lands. 

The  Desert  Hills  Hra  Department  has 
applied  to  lease  the  above  described 
lands  for  public  purposes.  The  Fire 
Department  proposes  to  use  these  lands 
to  construct  a  fire  station. 

Subject  to  all  valid  existing  rights,  the 
lands  are  hereby  segregated  from 
appropriations  under  any  other  public 
land  law.  including  location  under  the 
mining  laws.  This  segregation  will 
terminate  upon  issuance  of  a  lease, 
pubUcation  of  a  Notice  of  Termination, 
or  18  months  ftom  the  date  of  this 
publication,  whichever  occurs  first 
DATCS:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  Notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  3150  Winsor 
Avenue.  Yuma,  Arizona  85365.  Any 
objections  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior,  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register. 

FOU  RNrrMM  INFORMATION  CONTACT: 

Mike  Ford.  Area  Manager,  Havasu 
Resource  Area,  Bureau  of  Land 
Management  3189  Sweetwater  Avenue. 
Lake  Havasu  City.  Arizona  86403. 602- 
855-6017. 

Dated  lanuary  5, 1960. 
Hennan  L  Kost 
Yujna  District  Manager. 
[FR  Doc  89-680  Filed  1-11-80, 8:45  am] 

k  COOK  «»1S-a»4l 


(NV-«3e-09-4212-11:  H-41262] 


Raalty  Action;  Laaaa/Purctiaaa  for 
Racraatlon  and  PuliBc  Purpoaaa;  Ctarlc 
County.  NV 

The  following  described  public  land  in 
Laughlin.  Clark  County,  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act  as  amended  (43 
U.S.C  880  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mouni  Diablo  MeridiaB.  Nevada 

T.32a.R.86B, 

SeclS.SHNW^ 

Aggregating  SOiX)  acres  (groas) 

This  parcel  of  land  contains 
approximately  eOJOO  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  a  school  site.  The  Bureau  of 
Land  Management  %vill  prepare  the 


required  documents  which  include 
Environmental  Assessment/Land 
Report  cultural  resources  report/survey, 
and  mineral  report.  A  final 
determination  on  the  application  will 
not  be  made  until  completion  of  these 
reports.  The  lands  have  been  identified 
for  disposal  in  the  Clark  County 
Management  Framework  Plan.  The  lease 
and/or  patent  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. 
1890,  26  Stat.  391,  43  U.S.C  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe, 
and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utihties  in  accordance  with  the 
transportation  plan  for  Clark  County. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area.  The  purpose  of  this  notice 
is  to  classify  the  lands  and  is  not 
authorization  for  any  surface  disturbing 
activities. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management  Las  Vegas  District  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  pubhcation  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District  P.O.  Box 
28569.  Las  Vegas.  Nevada  89128.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  lands  described  in  this  notice  will 
become  effective  60  days  fi*om  the  date 
of  publication  in  the  Federal  Register. 

Dated:  January  3, 1989. 
Baa  F.  Coffins, 

District  Manager,  Lot  Vegas,  NV. 
(FR  Doc  80-600  Filed  1-11-80  8^45  am] 

SNJJMQ  cow  4)«0-NC-« 
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(UT-02(M)»-4212-13;  tl-536<ai 

Realty  Action;  Exchanga  of  PvbOc 
Landa  in  Tooala  County,  UT 

The  following  described  lands  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C.  1716: 

T.  6  S.  R.  8  W..  SLM. 
Secttoo  10:  NV^NEV*: 
SecUon  11:  NWV4.  N^SWVi.  SEy4SW%. 

Comprising  360.00  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Dennis  D.  and 
^liriey  O.  Andrus: 

T.  8  S.,  R,  7  W,  SIM. 

Section  18:  Lots  2-4: 

Section  19:  LoU  1,  2. 
T.  6  S..  R,  8  W.,  SLM, 

Section  24:  NWNEy4.  SEV4NE%. 

Comprising  310.83  acres  of  private  lands. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-Federal  lands  which 
have  high  public  values  for  livestock 
grazing.  The  exchange  would  create  a 
more  logical  and  efficient  land 
management  pattern.  The  acquisition  of 
the  water  rights  on  the  offered  lands  will 
benefit  the  range  resource  as  well  as 
providing  water  for  wildlife.  The  public 
interest  will  be  served  by  completing  the 
exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  fiill 
equalization  of  values  will  be  achieved 
by  payment  to  the  United  States  by 
Dennis  D.  and  Shirley  O.  Andrus  of 
funds  in  an  amount  not  to  exceed  25 
percent  of  the  total  value  of  the  lands  to 
be  transferred  out  of  Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservation:  A  right-of-way 
thereon  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30. 1890.  26 
Stat  391.  43  U.S.C.  945  (1982). 

Publication  of  this  notice  segregates 
the  public  lands  fit>m  the  operation  of  all 
other  public  land  laws,  including  the 
general  mining  laws,  for  a  period  of  2 
years  from  the  date  of  first  publication. 

Further  information  concerning  the 
exchange,  including  the  EA.  is  available 
for  review  at  the  Salt  Lake  District 
Office. 

For  a  period  of  45  days  from  the  date 
of  first  publication,  interested  parties 
may  submit  comments  to  Salt  Lake 
District  Office.  2370  S.  2300  W.,  Salt 
Lake  City,  Utah  64119. 
Deane  H.  Zeller, 
Salt  Lake  District  Manager 
[FR  Doc  89-691  Filed  1-11-89:  8:45  am] 
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Flah  and  WUdlif  a  Sarvica 

intent  To  Prapara  an  Environmantal 
Inipact  Statamant  on  Protection  of  ttia 
Endangered  Callfomia  l.aast  Tarn  and 
LIght-Footed  Clapper  RaH  at  the  Seal 
Beach  National  Wildlife  Refuge  and 
Naval  Waapona  Station-Seal  Beach, 
Orange  County,  CA 

AGENCIES:  (Joint  EIS):  U.S.  Department 
of  the  Interior,  Fish  and  Wildlife  Service 
(Lead  Agency),  and  U.S.  Department  of 
the  Navy. 

ACTION:  Notice  of  intent  and  meeting. 


:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  and  the  U.S.  Department  of  the 
Navy  (Navy)  intend  to  gather 
information  necessary  for  the 
preparation  of  a  joint  Environmental 
Impact  Statement  (EIS)  for  the 
protection  of  the  endangered  California 
least  tern  and  light-footed  clapper  rail  at 
the  Seal  Beach  National  Wildlife  Refuge 
and  Naval  Weapons  Station-Seal  Beach. 
Orange  County,  California.  A  public 
scoping  meeting  to  solicit  comments 
from  all  interested  parties  regarding  the 
scope  and  content  of  the  EIS  will  also  be 
held.  This  notice  is  being  furnished 
pursuant  to  the  National  Environmental 
Policy  Act's  (NEPA)  Regulations  (40  CFR 
1501.7)  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  EIS. 

Scoping  Meeting  Information:  A 
public  meeting  will  be  held  fit)m  7K)0 
p.nL  to  9:00  p.m..  at  the  Seal  Beach  City 
Hall.  211  8th  Street  Seal  Beach. 
California.  90740,  on  Thursday,  February 
2. 1989.  Persons  wishing  to  participate  in 
the  scoping  meeting  are  encouraged  to 
contact  the  Public  Affairs  Officer  at  the 
Naval  Weapons  Station-Seal  Beach 
(address  and  phone  listed  below),  as 
soon  as  possible.  Interested  agencies, 
organizations,  and  individuals  are 
encouraged  to  attend  the  scoping  ^ 

meeting  to  identify  and  discuss  major 
issues,  concerns,  and  opportimities  that 
should  be  addressed  in  the  EIS. 
Interested  parties  are  reminded  that  the 
primary  purpose  of  the  scoping  process 
is  to  identify,  rather  than  debate  the 
significant  issues  related  to  the 
proposed  action.  Those  persons 
providing  oral  presentations  at  the 
scoping  meeting  are  requested  to 
provide  a  written  copy  of  their 
statement  to  agency  representatives. 

FOR  FURTHER  INFORMATION  CONTACT: 

I  Ms.  Tracey  Schwarze  Public  Affairs 
Officer,  Code  OlP,  U.S.  Navy,  Naval 
Weapons  Station,  Seal  Beach,  California 
90740-5000,  (213)  594-7214. 


Written  Comments  Information: 
Written  comments  should  be  received 
by  February  15, 1989.  Written  commenU 
will  also  be  accepted  at  the  scoping 
meeting  in  Seal  Beach. 

ADDRESS  WRITTEN  COMMCNTI  TO:  Mr. 

Charies  J.  Houghten,  Natural  Resource 
Specialist  Refuges  and  WildUfe  Service, 
2800  Cottage  Way,  Room  E-1823. 
Sacramento.  California  95825. 

SUPPiaKNTARY  MFORMATION:  The 

Service  and  the  Navy  propose  to 
examine  alternatives  for  the  protection 
of  the  endangered  California  least  tern 
and  light-footed  clapper  rail  at  Seal 
Beach  National  Wildlife  Refuge  and 
Naval  Weapons  Station-Seal  Beach.  The 
purpose  of  this  EIS  is  to  satisfy  the 
requirements  of  NEPA  and  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit 
which  has  held  that  the  1966 
Environmental  Assessment  pre[>ared  by 
the  service  for  control  of  the  red  fox  at 
Seal  Beach  National  Wildlife  Refuge 
and  Naval  Weapons  Station-Seal  Beach 
was  inadequate.  See  Animal  Lovers 
Volunteer  Association,  Inc.,  v.  Carlucci. 
Secretary  of  Defense,  et  al,  86-6428  9th 
Cir.  1988.  The  EIS  %vill  provide  Service 
and  Navy  decisionmakers  with  a 
comprehensive  analysis  of  alternative 
actions.  Furthermore,  the  EIS  will 
provide  the  rationale  for  selecting  the 
best  management  actions  and 
techniques  which  could  be  implemented 
or  continued  at  the  Seal  Beach  National 
Wildlife  Refuge  and  Naval  Weapons 
Station-Seal  Beach  to  ensure  the 
protection  and  enhancement  of  the 
endangered  species  and  other  wildlife, 
while  minimizing  impacts  to  other 
resources. 

The  piupose  of  and  the  need  for 
action  is  the  protection  of  the 
endangered  California  least  tem.  and 
the  endangered  light-foot  clapper  rail  at 
Seal  Beach  National  Wildlife  Refuge/ 
Naval  Weapons  Station-Seal  Beach.  The 
implementation  of  actions  to  protect 
these  two  endangered  species  is 
necessary  due  to  the  species'  limited 
habitat  environmental  factors,  and 
particularly  predation  of  these  birds  and 
their  nests  by  red  fox.  thereby  seriously 
limiting  the  possibility  of  a  stable  or 
growing  population  of  these  endangered 
species.  The  EIS  will  address  various 
measures  which  afford  protection  of 
these  two  endangered  species  at  Seal 
Beach  National  Wildlife  Refuge/Naval 
Weapons  Station-Seal  Beach.  The  EIS 
will  also  address  efforts  which  may 
assist  in  the  overall  recovery  of  these 
endangered  species  as  mandated  by  the 
Endangered  Species  Act  of  1973, 16 
U.S.C.  1531.  et  seq..  as  amended.  A 
principal  focus  of  the  EIS  will  be  on 
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predation  problema  and  predator  cootrol 
techniquea. 

Altemadvet  will  be  examined  for 
their  potential  benefits  and  impacts  to 
other  wildlife  resources,  including 
predators  such  as  the  red  fox.  Impacts 
on  Navy  operations,  and  the 
surrounduig  environment  including 
potentiai  social  impacts  such  as  the 
presence  and  observation  of  red  fox  In 
surrounding  neighborhoods  will  also  be 
analysed. 

The  Service  and  the  Navy  urge  all 
interested  parties  to  provide  comments 
regarding  the  scope  of  this  EIS,  the 
alternatives  to  be  developed,  and  the 
potential  significant  environmental 
impacts  which  may  occur  from  the 
implementation  of  alternative  actions. 
The  ideas  and  concerns  of  interested 
parties  may  be  expressed  at  the  scoping 
meeting  or  provided  in  writing  to  the 
address  listed  above.  Written  comments 
must  be  received  by  the  Service  by 
February  15, 1989. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  die  requirements  of  NEPA.  42 
\JS.C  *sn,  et  seq..  NEPA  Regulations, 
40  CFR  Part  150a  et  seq.,  other 
appropriate  Federal  regulations,  and 
Service  and  Navy  policy  for  compliance 
with  those  regulations. 

It  is  estimated  that  a  Draft  EIS  will  be 
made  available  for  public  review  and 
comment  during  June  1969. 

Dated:  (anuary  S,  19ea 
David  I.  McMoOn. 

Acting  Regional  Director,  Fiah  and  WikUife 

Service. 

(FR  Doc  ae-653  Filed  1-11-09;  8:45  am] 
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Min#rals  InfMQanMnt  Sanncc 

OavalopnMnI  Opcnrtlona  CoofdbMtfon 
Oocumant;  ARCO  Of  and  Qaa  Co. 

AOCNCV:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 


:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Uase  OCS-G  9408,  Block  248,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Sabine  Pass,  Texas. 
date:  The  subject  DOCD  was  deemed 
submitted  oo  January  5, 1980.  Comments 


must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  for  15 
days  after  the  Coastal  Management 
Section  receive  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

AOMKnn:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Regioa  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  sjn. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanjring  Consistency  Certification 
are  also  available  for  pubUc  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  F\oot  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Sti^et  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
pjn.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

TOR  njnTHDI  MFOMNATMN  CONTACT: 
Mr.  W.  Williamson:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 

•Um.aiOfTAJ(T  MFOmUTKNC  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  {  930.61  of  Title  IS  of 
the  CFR.  what  the  Coastal  Management 
Section /Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
i  25a34  of  Htle  30  of  the  CFR. 

Date:  January  6, 1969. 
|.  RofMS  Paaicy. 

Regional  DinctoT,  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  aB-«82  Filed  1-11-80;  8:45  am) 


D«v«lopm«nt  Op«rattOfW  Coordnatlon 
DocunMfit;  K«rr4lc0««  Corp. 

AOCNCV:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Docimient  (DOCD). 

summary:  Notice  is  hereby  given  that 
Kerr-McGee  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
7802.  Block  94,  Main  Pass  Area,  offshore 
Louisiana  and  Mississippi.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Hopedale.  Louisiana. 

dati:  The  subject  DOCD  was  deemed 
submitted  on  January  3, 1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

AOORCSSft:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  I;iformation  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  pjn..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge, 
Lousiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  RIRTHER  INFORMATION  CONTACT 

Michael  ].  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Exploration/  Development  Plans  Unit: 
Telephone  (504)  736-2867. 

SUPPLEMCWr  ART  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  {  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
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DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  January  4. 1989. 
|.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  89-603  Filed  1-11-89: 8:45  am] 
BUJNQ  COOK  «>« 


National  Park  Service 

Amendment  to  ttie  1976  Master  Plan; 
Whlaiteytown  Unit,  WMskeytown- 
Shasts-THntty  National  Recreation 
Area;  CA,  Avaftablltty  of  Draft  Finding 
of  no  Significant  Impact 

SuaniARV:  The  National  Park  Service 
proposes  to  implement  a  minerals 
management  plan  for  the  Whiskeytown 
Unit.  Whiskeytown-Shasta-Trinity 
National  Recreation  Area,  Shasta 
County,  California,  in  accordance  with 
Alternative  A  as  described  in  the 
Amendment  To  The  1976  Master  Man 
and  Environmental  Assessment  The 
avaUability  of  the  Amendment  and 
Aassessment  was  announced  in  the 
Federal  Register  on  September  8, 1988 
and  the  public  review  ended  on  October 
31, 1988.  Alternative  A  provides  for  4% 
of  the  Whiskeytown  Unit  to  remain  open 
for  nineral  leasing.  Two  ottier 
alternatives  were  considered  including 
no  action  or  retaining  the  present  60%  of 
the  Unit  open  for  mineral  leasing,  and 
the  complete  closure  of  the  Unit  to 
mineral  leasing. 

In  accordance  with  the  Council  on 
Environmental  Quality  regulations  at  40 
CFR  1501.4(e)(2)(i),  a  draft  Finding  of  No 
Si^uficant  Impact  (FONSI)  is  being 
made  available  for  public  review  for  a 
period  of  30  days  from  the  date  of  this 
notice.  Copies  of  the  draft  FON^  and 
Amendment  To  The  1976  Master  Plan/ 
Environmental  Assessment  are 
available  for  inspection  from  the 
Superintendent  Whiskej^own  Unit 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area.  P.O.  Box  188. 
Whiskeytown.  CA  96095. 

Date:  January  4, 1989. 
Stanley  T.  Albright 
Regional  Director.  Western  Region. 
(FR  Doc  89-717  Filed  1-11-88;  8:45  am| 

aSJJNQ  COOC  491S-7S-M 


INTERSTATE  COMMERCE 
COMMISSION 

[DockM  Na  AB-S5  (Sub4«o.  2S3X)1 

CSX  Tranaportatlon,  Inc.; 
Abandonment  Exemption  In  Nicholas 
and  Fayette  Countiee,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F— Exempt  Abandonments  to 
abandon  its  3.4-mile  line  of  railroad 
between  milepost  0.0  at  Open  Fork  Jet, 
WV.  and  milepost  3.4  at  Bentree,  WV,  in 
Nicholas  and  Fayette  Counties,  WV. 

y^plicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  the 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  oi  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  fihng  of  this  notice. 

As  a  condition  to  use  of  tfiis 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Coehen,  380  LCC.  91 
(1979).  To  address  whether  tfiis 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exempticm  will  be  effective  on  February 
11, 1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  ti-ail  use/rail 


■  A  (tsy  will  be  routinely  iuued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  enTiroitniental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
EnvironB>enl  m  its  independent  imrestigation) 
cannot  be  made  pnor  lo  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Senice  Rail  Line;  4  I.CC.2d  400  fl988).  Any  entity 
seeking  a  stay  inToiTing  envirtneBntal  coocems  is 
encouraged  to  file  its  raqoeat  as  soon  a*  passible  In 
order  to  permit  this  CommiasioB  to  revi«w  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*SeeExeinpt  of  Roil  Abandomt&nt—Offen  of 
Finan.  AaisL.  4  LCCSd  Wl  (1SB7V  and  Aaial  mica 
publishad  m  iIm  FaaKal  Ragtatv  on  December  ZZ. 
1987  (52  FR  48440-48446). 


BEST  COPY  AVAILABLF 


banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  23. 
1989.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  1, 1969.  witk  Office  of  the 
Secreta^,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charies  M. 
Rotenberger,  CSX  Transportation.  Inc. 
500  Water  Street  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  17. 1988. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington,  DC  2t)t23)  or  by  calling 
Carl  Bausch.  Chief,  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  svailable  to 
the  public. 

Environmental  pubUc  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  8, 198B. 

By  the  Conuniwioa  Jane  F.  MackaU. 
Director.  Office  of  Proceeding. 
NoreU  R.  McC«e. 
Secrptary. 
[FR  Doc  80-711  Filed  1-11-80:  a45  axn| 

BHJJNSCOOE  7D3&-»KM 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Conaent  Decree;  United 
States  V.  Amoco  inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  December  29. 1968.  a 
proposed  Consent  Decree  in  United 
States  V.  Annco  Inc^  Civil  No.  87-2221. 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania.  The  proposed  Consent 
Decree  arises  from  a  civil  action  filed  on 
October  19. 1987  under  the  Qean  Water 
Act  33  US.C  1251  et  seq.  The  complaint 
aUeged  that  Armco,  Inc.  ("Armco").  a 
specialty  steel  manufacturing  plant  in 


*  Tha  r«i«i<aaiiw  wdl  aceapt  a  lala-Bisd  traO  aaa 
•tateoient  ao  long  a*  it  retains  iuriadictioo  to  do  so. 
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Butler,  Pennsylvania,  has  been  in 
violation  of  the  discharge  limitations 
and  other  terms  and  conditions  of  its 
National  Pollutant  Discharge 
Elimination  System  ( "NPDES")  permit 
issued  pursuant  to  section  402  of  the 
Clean  Water  Act.  33  U.S.C.  1362.  and 
seeks  injunctive  relief  and  civil 
penalties.  The  Consent  Decree  provides 
for  payment  of  an  $800,000  civil  penalty, 
the  performance  of  an  environmental 
assessment  of  the  wastewater  treatment 
facilities  at  the  plant  by  an  independent 
consultant  and  the  implementation  of  all 
recommended  measures  to  improve 
wastewater  treatment  at  the  plant 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  Land  and 
Natural  Resources  Division.  Department 
of  Justice.  Washuigton.  DC  2053a  and 
should  refer  to  United  States  v.  Armco 
Inc.  DJ  Ref.  90-5-1-1-2944. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Western  District  of 
Pennsylvania,  633  U.S.  Post  Office  & 
Courthouse,  7th  Avenue  &  Grant  Street 
Pittsburgh.  Pennsylvania,  and  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency.  841  Chestnut  Street 
Philadelphia,  Pennsylvania.  19107. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  Room  1515,  Ninth  Street  and 
Pemuylvania  Avenue  NW..  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resoim:es  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $2.10  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Rogar  |.  ManulU. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc  89-620  Filed  l-ll-aO:  8:45  am) 

■UJNa  COOS  44tO-01-M 


Lodging  of  Coneent  Decree  Pursuant 
to  Comprehenalve  Envtroomental 
Reaponae,  Compeneatlow.  and  UabMty 
Act;  Spokane,  WA,  et  aL 

In  accordance  with  Departmental 
policy.  28  CFR  5a7,  and  section  122(d)(2) 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA"),  42  UAC.  9622(d)(2). 


notice  is  hereby  given  that  on  January  9. 
1989,  a  proposed  consent  decree  in 
United  States,  et  al.  v.  County  of 
Spokane,  et  al..  Civil  Action  No.  C89- 
03a-RJM,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Washington.  The  complaint 
filed  by  the  United  States  alleged  that 
the  County  of  Spokane  is  the  owner  and 
operator  of  the  Colbert  Landfill  and  that 
Key  Tronic  Corp.  generated  and 
arranged  for  the  transportation  or 
disposal  of  hazardous  substances  at  the 
Landfill:  that  there  have  been  releases  of 
hazardous  substances  into  the 
environment  at  the  facility,  that  the 
releases  have  caused  the  United  States, 
to  incur  response  costs;  that  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  has 
determined  that  there  is  or  may  be  an 
imminent  and  substantial  endangerment 
to  the  pubUc  health,  welfare  or  the 
environment  because  of  the  actual  or 
threatened  releases.  The  complaint 
sought  injunctive  relief  to  require  the 
defendants  to  abate  and  remedy  the 
iouninent  and  substantial  endangerment 
and  the  effects  of  the  actual  or 
threatened  releases  from  the  facility. 
The  complaint  further  sought  the 
reimbursement  of  past  costs  which  were 
incurred  by  the  United  States  in 
responding  to  the  actual  or  threatened 
releases. 

The  consent  decree  requires  the 
County  of  Spokane  to  implement  the 
remedy  selected  by  EPA.  Key  Tronic 
Corp.  will  contribute  to  the  cost  of 
implementing  the  remedy.  In  addition, 
the  decree  provides  for  payment  of  costs 
incurred  by  EPA  in  responding  to 
releases  of  hazardous  substances  at  the 
site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Chief,  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044.  and  should  refer  to  United  States 
V.  County  of  Spokane,  et  al.,  D.J.  Ref.  No. 
90-11-2-359.  The  proposed  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  Eastern 
District  of  Washington,  851  U.S. 
Courthouse.  West  920  Riverside. 
Spokane,  Washington;  at  the  Region  X 
Office  of  the  Environment  Protection 
Agency,  1200  Sixth  Avenue.  Seattle, 
Washington;  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Room  1517,  Ninth  Street  and 


Pennsylvania  Avenue  NW.,  Washington. 
DC.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044.  In  requesting  a  copy,  please  refer 
to  United  States  v.  County  of  Spokane, 
et  al.,  D.J.  Ref.  No.  90-11-2-359.  and 
enclose  a  check  in  the  amount  of  $17.80 
payable  to  the  Treasurer  of  the  United 
States. 
Roger  ].  MarxulU. 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

[FR  Doc  89-849  Filed  1-11-89;  8:45  am] 

MUJNQ  OOOC  4401-0  t-M 


Antitruat  Dtviaion 

National  Cooperative  Reeearcti  Act  of 
1M4;  West  Agro,  inc^  lodophora  Joint 
Venture  | 

Notice  is  hereby  given  that  on 
December  13, 1988,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  West  Agro, 
Incorporated — lodophors  Joint  Venture 
("Joint  Venture")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
Joint  Venture  meml>ership.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Specifically,  the  Joint 
Venture  advised  that  Lonza.  Inc.  has 
become  a  member  of  the  Joint  Venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Joint  Venture. 

On  December  15. 1987.  the  Joint 
Venture  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  ("the 
Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  January  15, 1988,  53  FR 
1074,  as  corrected  by  53  FJl  4232.  On 
May  24, 1988,  the  Joint  Venture  filed  an 
additional  written  notification,  in 
response  to  which  the  Department 
published  a  notice  in  the  Federal 
Register  on  June  13, 1988.  53  FR  22059. 
JoMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc  89-817  Filed  1-11-69: 8:45  am] 
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Drug  Enforcement  AdmMstratton 

Manufacturer  of  Controlled 
Substances;  Application;  Knoll 
PtMnnaceuticaia 

Pursuant  to  9 1301.43(a]  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  November  7. 1988. 
KnoU  Pharmaceuticals.  30  North 
Jefferson  Road.  Whippany,  New  Jersey 
07981,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  n  controlled  substance 
hydrocodone  (9193). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enf oroement  Administration. 
United  States  Department  of  Justice, 
1405 1  Street  NW..  Washington.  DC 
20537,  AttCTtion:  I^A  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  Febmaiy  13.  ISSa 

Dated  Jsnnary  9, 1989. 
GonelLHaiaiip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control  Drag  Enforcement 
Administration. 
[FR  Doc  89-718  FOed  l-ll-«;  8:45  amj 

aajLMa  OOOE  4410-OO-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

I8»-1W] 

National  Envlrongtental  PoOcy  Act; 
AvaHatMlty  of  Draft  Environmental 
Impact  Statement;  Qaineo  Miaaion 
(Tier  2) 

AOCNCV:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement 


summary:  Notice  is  hereby  given  of  the 
public  availabiUty  of  the  c^ft 
Environmental  Impact  Statement  (EIS) 
for  the  GaUleo  Mission  (Tier  2). 
Comments  on  the  EIS  and  on  matters  set 
forth  therein  are  solicited  from  and  may 
be  submitted  by  State  and  local 
agencies  and  members  of  the  pubbc 
Comments  should  be  submitted  to  Dr. 
Dudley  G.  McConnell.  NASA  HQs/Code 
EL.  Washington.  DC  20546.  Comments 
must  be  received  within  45  days  of  the 


Environmental  Protection  Agency 
Notice  of  Availability  in  order  to  be 
considered  in  the  preparation  of  the 
final  EIS.  Copies  of  the  draft  statement 
may  be  obtained  or  examined  at  any  of 
the  following  locations: 

(a)  NASA  HQs  Public  Documents 
Room  (Room  126),  600  Independence 
Avenue,  SW.,  Washington,  DC  20546. 

(b)  NASA/Ames  Research  Center. 
Building  201.  Room  17,  Moffett  Field.  CA 
94035. 

(c)  NASA/ Ames  Researdi  Center. 
Diyden  Flight  Research  Facility. 
Building  4800.  Room  1017).  P.O.  Box  273. 
Edwards.  CA  93523. 

(d)  NASA/Goddard  Space  Flight 
Center,  Building  8.  Room  150.  Greenbelt 
MD  20771. 

(e)  NASA/Johnson  Space  Center. 
Building  1.  Room  136,  Houstoa  TX 
77058. 

(f)  NASA/Kennedy  Space  Center. 
HQs  Bldg^  Room  1207.  Kennedy  ^ace 
Center,  FL  32809. 

(g)  NASA/Langley  Research  Center. 
Bldg.  1219.  Room  304.  Hampton.  VA 
23665. 

(h)  NASA/Lewis  Research  Center 
(Administration  Bldg..  Room  120,  21000 
Brookpark  Road.  Cleveland.  OH  44135. 

(i)  NASA/Marshall  Space  Flight 
Center,  Bldg.  420a  Room  G-11. 
Huntsville,  AL  35812. 

(j)  NASA/John  C  Stennis  Space 
Center,  Bldg.  1100,  Room  A-213,  Stennis 
Space  Center,  MS  38529. 

(k)  Jet  Propulsion  Laboratory.  Bldg. 
180,  Room  600. 4800  Oak  Grove  Drive. 
Pasadena.  CA  91109. 

0)  NASA/Goddard  Space  Flight 
Center,  Wallops  Flight  FaciKty,  Library 
Bldg..  Room  E-105,  Wallops  Island.  VA 
23337. 

Dated:  December  29, 1988. 
Billie ).  McGanrey. 

Assistant  Associate  AdmiaJstratorfor 
Facilities  Management 
[FR  Doc  89-606  Filed  1-11-88: 8:45  am] 

BILLINQ  coos  7510-01-H 
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NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Commlttoe  (SSAAC),  Communications 
and  Information  Systems 
Sut>committee;  lleettng 

AQENCV:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Conmiittee  Act  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 


NASA  Advisory  Council.  Space  Science 
and  Applications  Advisory  Conunittee, 
Communications  and  Information 
Systems  Subconmiittee. 

Date  and  time:  January  31, 1960. 8:30 
a.m.  to  5  p.m,  and  February  1, 1989,  8:30 
a.m.  to  12:30  p.m. 

address:  NASA  Headquarters.  Room 
226B,  600  Independence  Avenue  SW.. 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Ray  J.  Arnold.  Code  EC  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202/453-1510). 

SUFFiEMENTARY  MFORItATION:  The 

Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSiSA)  on 
long  range  plans  for,  worii  in  progress 
on.  and  accomphshments  of  NASA's 
Space  Science  and  AppUcations 
programs.  The  Communications  and 
Information  Systems  Subcommittee 
provides  technical  support  to  the 
Committee  and  will  conduct  ad  hoc 
studies  and  assessments.  The 
Coomitiee  is  chaired  by  Mr.  Donald  G. 
MacLellan  and  is  composed  of  7 
members.  The  meeting  will  be  open  to 
the  pubUc  up  to  the  capacity  of  the  room 
(approximately  15  including  Committee 
members). 

Type  of  Meeting:  O^TL 
Agenda:  Tuesday,  January  31 
8:30  a  jn. — Introduction  and  Opening 

Remarks. 
8:45  &XCL — Division  Goals.  Organization. 

FY  1990  Budget  Plans  and  Issues. 
9:30  a.m. — Communications  and 
Information  Systems  New  Initiatives: 
Information  Systems  Strategic 
Planning  Project  (ISSP).  NASA 
Research  Announcement  (NRA)  for 
Communications  Technoiogy.  NRA  for 
Information  Systems,  and 
International  Interface  for  Information 
Systems. 
1:30  p.m. — Project  Overviews. 
3:45  p.m. — Development  of 

Subcommittee  Plans. 
5  p.m. — Adjourn. 
Wednesday,  February  1 
8:30  a.m. — Project  Overviews. 
10:30  a.m. — Radio  Science/Propagation: 
Optical  Communications,  Data 
Management  and  Archiving. 
10:45  ajn. — Subcommittee  Networking 

Plans. 
12  Noon — Scientific  Computing  and 
Future  Plans. 
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12:30— Adjourn. 

AanBndWy, 

Advi$ory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc  ae-007  Filed  1-11-8B:  &45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Coundi  on  tha  Humanitiaa; 


January  4. 1989. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  DC  on  February  9-10, 
1989. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endo%vment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applications  for 
nnancial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  OfHce  Building.  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  A 
portion  of  the  morning  and  afternoon 
sessions  on  February  9-ia  1989.  will  not 
be  open  to  the  public  pursttant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  of  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information  of 
a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frusti'ate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  January  15. 1978. 

The  agenda  for  the  sessions  on 
February  9. 1989.  will  be  as  follows: 

Committee  Meetings 

8:30-0:30  a.m. — Coffee  for  Council 
Members — Room  527  (Open  to  the 
Public) 

9:30-10:30  a.m.— Committee  Meetings- 
Policy  Discussion 

Education  Programs — Room  730 

Fellowship  Programs — Room  316-^ 

General  Programs — Room  415 


Research  Programs/Preservation 

Grants — Room  315 
State  Programs/Challenge  Grants — 

RoomM-07 
10:30  ajn.  until  adjourned — (Qosed  to 

the  Public  for  the  reasons  stated 

above) — Consideration  of  specific 

applications 
(Qosed  to  the  Public) 
Discussion  of  Jefferson  Lecture 

Nominees  and  Review  of  Frankel 

Awards 
1:30  p.m.  until — Joint  Meeting  of  State 

and  General  Committees  to  review 

Frankel  Awards — Room  415 
3:00  p.m.  until  adjourned — Jefferson 

Lecture  Committee — Room  430 

The  morning  session  on  February  10, 
1989,  will  convene  at  9KX)  a.m..  in  the  1st 
Floor  Council  Room,  M-09.  and  will  be 
open  to  the  public  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Staff  and  Council  members 
attending  the  meetng  will  be  served 
fix)m  8:30-0:00  a.m.] 

Minutes  of  the  Previsous  Meeting 

Reports 

A.  Introductory  Remarks 

E  Introduction  of  New  Staff 

C  Contracts  Awarded  in  the  Previous 

Quarter 
D.  Application  Report  and  Matching 

Report 
E  Status  of  Fiscal  Year  1989  Funds 

F.  Drug  Free  Workplace  Regulations 

G.  Committee  Reports  on  Policy  and 
General  Matters 

1.  Education  Programs 

2.  Fellowship  Programs 

3.  Research  Programs 

4.  Preservation  Progranu 

5.  General  Programs 

6.  State  Programs 

7.  Challenge  Grants 

8.  Jefferson  Lecture 

9.  Frankel  Award 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  future  budget  requests 
and  specific  applications  (closed  to  the 
public  for  the  reasons  stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
Washington.  DC  20506,  or  call  area  code 
(202)  786-0322. 
Stephen  M.  McQeaiy, 
Advisory  Committee  Management  Officer 
[FR  Doc.  89-694  Filed  1-11-89;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docfcet  No.  50-206] 

Southam  Callfomia  EcHaon  COn  and 
San  DIago  Qaa  and  Elactrlc  Co.  San 
Onofra  Nudaar  Qanamtlnq  Station, 
Unit  No.  1;  Envlronmantal  Aaaaaamant 
and  FbMflng  of  No  aigniflcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
Southern  California  Edison  Company,  et 
al,  (the  licensees),  for  ojjeration  of  San 
Onofre  Nuclear  Generating  Station.  Unit 
No.  1,  located  in  San  Diego  County. 
California. 

EDvironmeotal  Assesnnent 

Identification  of  Proposed  Action 

Paragraph  in.D.2(b)(ii)  of  Appendix ) 
to  10  CFR  Part  50,  "Primary  Reactor 
Containment  Leakage  Testing  for 
Water-Cooled  Power  Reactors",  states 
that  air  locks  that  have  been  opened 
during  periods  when  containment , 
integrity  is  not  required  by  the  plant's 
technical  specifications  shall  be  tested 
at  the  end  of  such  periods  at  not  less 
than  Pa  (calculated  peak  containment 
pressure  for  design-basis  events).  The 
licensees  have  requested  a  partial 
exemption  from  this  requirement.  The 
licensees  propose  to  conduct  the  above 
test  only  when  maintenance  has  been 
conducted  that  could  affect  the  sealing 
capability  of  the  air  lock  door  seals. 
Otherwise,  the  air  lock  would  be  tested 
at  least  every  six  months  at  Pa  (49.4 
psig)  and  also  within  72  hours  after  each 
closing  at  10  psig  test  pressure. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  required  to 
allow  the  licensees  to  revise  the  air  lock 
testing  requirements  as  described 
above. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  completed  its 
safety  evaluation  of  licensees'  request 
and  has  concluded  that  (1)  under  the 
conditions  described,  the  door  seal  test 
of  10  psig  is  sufficient  to  demonstrate 
the  continuing  integrity  of  the  air  lock 
and  (2)  the  hcensees  proposed 
alternative  method  accomplishes  the 
intent  of  the  regulation. 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident.  Consequently,  any  radiological 
releases  resulting  from  an  accident 
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would  not  be  significantly  greater  than 
previously  determined.  The  proposed 
exemption  does  not  otherwise  affect 
routine  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  exemption  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
asociated  with  the  proposed  exemption. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  7, 1988  (53  FR  34611).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  aciton,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofr«  Nuclear  Generating  Station.  Unit 
No.  1,  dated  October  1973. 

Agencies  and  Persons  Consulted 

The  fWC  staff  has  reviewed  the 
licensees'  request  that  supports  the 
proposed  exemption.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the  i 

proposed  action  will  not  have  a  | 

significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 


action,  see  the  application  for  exemption 
dated  March  20. 1987.  as  supplemented 
July  22, 1988  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW..  Washington,  DC  20555,  and  at  \he 
General  Library.  University  of 
California.  P.O.  Box  19557,  frvine. 
California  92713. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  January.  1969. 

For  the  Nuclear  Regulatory  Commission. 
Hony  Rood. 

Acting  Director.  Project  Directorate  V, 
Division  of  Reactor  Projects — ///,  IV.  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  89-708  Filed  1-11-89:  8:45  amj 
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[Docitat  No.  50-336] 

Northeast  NuOear  Energy  Co.; 
The  Connecticut  Light  and  Power  Ca 
and  The  Weatem  Maaaachuaetta 
Electric  Co,  MiHatone  Nudear  Poarar 
Statlon.  Umt  No.  2;  Partial  Denial  of 
Amendment  to  Facility  Operating 
Ucenae  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conmiission)  has 
denied,  in  part,  a  request  by  Northeast 
Nuclear  Energy  Company  (NNECO/ 
licensee),  an  amendment  to  Facihty 
Operating  License  No.  DPR-65,  issued  to 
the  licensee  for  operation  of  Millstone 
Nuclear  Power  Station,  Unit  No.  2. 
located  in  the  Town  of  Waterford. 
Connecticut 

One  proposed  change  to  the  Technical 
Specification  (TS)  contained  in 
NNECOs  September  30. 1988 
application  for  licensee  amendment 
was  found  to  be  unacceptable.  The 
proposed  change  addresses  the 
surveillance  program  to  be  undertaken 
following  a  plant  shutdown  resulting 
from  high  primary -to-secondary  leakage 
per  TS  4.4.5.1.3.  The  proposed  TS  change 
would  delete  the  requirement  for  a 
general  steam  generator  tube  inspection, 
per  TS  Table  4.4-6,  and  institute  an 
inspection  aimed  specifically  at 
detecting  and  repairing  the  source  of  the 
leakage.  It  is  our  position  that  the 
existence  of  a  leaking  steam  generator 
tube  may  suggest  a  more  widespread 
problem  that  can  only  be  investigated 
via  the  normal  sample  inspection 
specified  in  TS  Table  4.4-6. 

Accordingly,  the  NRC  staff  has  denied 


NNECO's  proposed  change  to  TS 
4.4.5.1.3. 

The  other  provision  of  the  amendment 
relating  to  TS  4.4.5.1.4.a.8  request  has 
been  approved  by  Amendment  No.  138 
dated  January  3. 1989.  Notice  of 
Issuance  of  that  amendment  will  be 
published  in  the  Commission's  biweekly 
Federal  Register  notice. 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed  TS 
change  by  the  letter  transmitting 
Amendment  No.  138. 

By  February  13. 1988,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stieet  NW..  Washington.  DC  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel — Rockville,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  Gerald  Garfield.  Esq.. 
Day,  Berry  and  Howard,  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  September  30, 1988, 
and  (2)  the  letter  to  the  licensee  with  the 
Commission's  Safety  Evaluation  dated 
January  3. 1989.  issued  with  Amendment 
No.  138  to  DPR-65. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sti«et  NW., 
Washington,  DC  20555  and  Waterford 
Public  Library,  49  Rope  Ferry  Road. 
Waterford,  Connecticut  06385.  A  copy  of 
item  (2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockviile.  Maryland,  this  3rd  day 
of  January  1989. 

For  the  Nuclear  Regulatory  Commission. 
David  R  Jaffa, 

Project  Manager.  Project  Directorate  1-4. 
Division  of  Reactor  Projects  l/II.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  89-709  Filed  1-11-89:  6:45  am] 
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Souttwm  Caifomia  Ediaon  Co.  and 
San  Dtago  Qaa  and  Elactrlc  COn  San 
Onofra  Nudaaf  QanaraUnQ  Station, 
Unit  No.  1;  Conaidaration  of  laauanca 
of  Amandmant  to  Provtaionai 
Oparating  Ucanaa  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al.  (the  licensee], 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County.  California.  The 
request  for  amendment  was  submitted 
by  letter  dated  December  8, 1968. 

The  proposed  amendment  is  a  request 
to  revise  Appendix  A  Technical 
Specifications  to  incorporate  Limiting 
Conditions  for  Operation  and 
Surveillance  requirements  for  the 
revised  Auxiliary  Feedwater  System 
(AFWS).  To  eliminate  single  failure 
susceptibihties  in  the  AFWS,  a  third 
pump  will  be  added.  The  revised  system 
configuration  will  consist  of  two  trains, 
with  the  new  pump  on  one  train  and  the 
existing  two  pumps  on  the  other  train. 
The  new  system  «vill  start  automatically 
with  a  lead  train  providing  the 
necessary  decay  heat  removal 
capability,  and  the  second  train 
remaining  in  standby  to  provide  flow 
should  a  malfunction  occur  on  the  lead 
train.  To  preclude  exceeding  water 
hammer  limits,  train  interlocks  and 
mechanical  flow  restrictors  will  be 
incorporated  into  (he  new  design.  In 
addition,  the  minimum  volume  of  water 
required  to  be  available  in  the  AFW 
storage  tank  would  be  changed  from 
ISaoOO  gallons  to  190,000  gallons. 

By  February  13. 1989.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 


Licensing  Board  Panel,  will  rule  on  the 
request  aod/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect8(s)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (1?)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20655.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Coomiission's  Public 
Document  Room,  2120  L  Street,  NW., 


Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-firee  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel- White  Flint,  U.S. 
Nuclear  Regulatory  Commission/' 
Washington,  DC  20555,  and  to  Charles 
R.  Kocher,  Assistant  General  Counsel, 
and  James  Beoletto,  Esq.,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead.  California  91770. 
attorneys  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(i-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  and  prior  to  the  completion  of 
any  required  hearing  if  it  publishes  a 
further  notice  for  public  conmient  of  its 
proposed  finding  of  no  significant 
hazards  consideration  in  accordance 
with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  SU^et,  NW., 
Washington,  DC  and  the  General 
Library,  University  of  California.  P.O. 
Box  19557,  Irvine,  California  92713. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  January,  1968. 

For  the  Nuclear  Regulatory  Comniissioa 

Gaoise  W.  Knighton, 

Project  Director.  Project  Directorate  V, 
Division  of  Reactor  Projects — ///.  IV,  Vand 
Special  Projects. 
(FR  Doc  89-710  Filed  1-11-80;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Calandv  Year  1989  ContrilMition  Rata 
Under  the  Railroad  Unamptoymant 
Inauranca  Act 

Pursuant  to  Pub.  L  100-647.  except  for 
commuter  railroads,  the  contribution 
rate  to  finance  the  railroad 
unemployment  insurance  program  for 
calendar  year  1989  shall  be  8.0  percent 
of  an  employee's  monthly  wages 
calculated  on  the  basis  of  section  l(i)  of 
the  Act  In  calendar  year  1989,  the 
monthly  compensation  base  under 
section  l(i)  is  $710.  Public  commuter 
railroads  will  be  informed  of  their 
individual  contributions  directly  by  the 
Railroad  Retirement  Board.  Such 
contributions  shall  be  based  on  the 
amount  of  benefits  paid  by  the  Board  to 
the  employees  of  each  commuter 
railroad,  plus  an  amount  equal  to  0.65 
percent  of  the  monthly  compensation 
paid  for  services  rendered  by  each 
employee  in  a  calendar  month  up  to  the 
monthly  compensation  base  of  $710. 

By  Authority  of  the  Board. 

Dated  December  28, 196a 
BMtrioa  Esanki 
Secretary  to  tite  Board. 

(FR  Doc-  89-719  Filed  1-11-89:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaats  Na  34-26420;  Fie  No.  SR-Aimk- 

8«-33] 

Salf-Ragulatory  Organizationa;  FUing 
and  loMnediata  Effectivaneaa  of 
Propoaad  Rule  Change  l>y  the 
American  Stock  Exchange  Relating  to 
Exchange  Fee  Incraaaea 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  19, 1988,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  increasing  option 
transaction  charges,  option  clearance 
charges,  and  various  floor  fees  imposed 
on  members  and  member  organizations. 
The  schedule  of  fee  increases  is 


available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  increasing  a  number 
of  charges  imposed  on  members  and 
member  organizations.  Transaction 
charges  for  index  options  will  increase 
from  $.15  to  $.20  per  contract  for 
customer  trades  where  the  premium  is 
under  $1.00  and  from  $.30  to  $.40  per 
contract  for  customer  trades  where  the 
premium  is  equal  to  or  greater  than 
$1.00.  Proprietary  trades  will  increase 
frt>m  $.06  to  $.06  per  contract 

Option  comparison  charges  are  being 
increased  from  $.004  to  $.04  per  contract 
side  for  agency  business  and  from  $XXM 
to  $.02  for  professional  business.  The 
options  keypunch  charge  is  being  raised 
fi*om  $.11  to  $.50  per  card. 

All  floor  fees  imposed  on  members 
and  member  organizations  are  being 
raised,  including  the  floor  facilities  fee, 
post  privilege  fee.  floor  wire  fee.  booth 
rental  fees,  clerk  fees,  and  various 
telephone  fees. 

The  fees  proposed  to  be  changed  for 
the  most  part  have  not  been  increased 
since  1977,  and  in  some  cases  since 
1975.  Nevertheless,  the  Exchange's  costs 
in  providing  trading  support  facilities 
and  services  have  increased  during  this 
time  well  beyond  the  capacity  of  floor 
fees  to  fund  them.  While  even  at  the 
increased  levels  trading  support  services 
are  not  fiilly  funded  by  fees,  the 
proposed  increases  attempt  to  assure 
that  users  of  the  various  services 
provided  by  the  Exchange  pay  a  fair 
share  toward  their  cost.  While  the 
percentage  increases  are  large  in  some 
cases,  the  new  fee  levels  are  equal  to  or 
below  fees  charged  by  other  equity  and 
options  exchanges  for  similar  faclities 
and  services. 


In  the  case  of  the  options  comparison 
charge,  it  is  proposed  that  the  Exchange 
charge  a  differential  between  agency 
and  proprietary  comparison.  This  is 
reflective  of  Amex's  other  options 
charges  which  have  always  included 
such  a  differential,  and  of  members' 
increased  per  trade  costs  as  a  result  of 
pa>'ment  of  the  other  facilities  and 
service  fees.  The  new  agency 
comparison  charge  is  equal  to  that  of  the 
CBOE 

The  proposed  floor  fee  increases  are 
to  be  implemented  in  two  phases,  the 
first  to  commence  January  1, 1989.  and 
the  second  January  1, 1990.  The  phasing 
is  an  attempt  to  spread  the  financial 
impact  of  the  charges  over  a  period  of 
time  which  will  minimize  hardship  on 
smaller  member  firms. 

(2)  Basis 

The  Exchange  fee  increases  are 
consistent  wi'h  section  6(b)  of  the  Act  in 
general  and  further  the  objectives  of 
section  6(b)(4)  in  particular  in  that  they 
are  intended  to  assure  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  fee  increases  will  have 
no  impact  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the 
Exchange's  fee  increases. 

ni.  CoQclusion  and  Date  of  Effectiveness 
of  the  Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  increase  in  the  Exchange's 
1988  and  1989  options  and  floor  fees  is 
reasonable  and  consistent  with  section 
6(b)(4)  of  the  Act  Although  in  some 
cases  the  increases  are  substantial 
when  compared  to  current  fees,  we  note 
that  the  designated  fees  have  remained 
unchanged  at  their  current  levels  since 
1977.  At  the  same  time,  the  Exchange 
notes  that  the  costs  of  providing  trading 
support  facilities  and  services  have 
increased  during  this  period  beyond  the 
capacity  of  the  Exchange's  current  floor 
fees  to  adequately  cover  the  costs. 
Accordingly,  the  proposed  fee  increase 
is  designed  to  ensure  that  the  Exchange 
recovers  more  of  the  costs  associated 
with  providing  services  and  that  users  of 
the  facilities  and  services  pay  a  fair 
share  toward  their  costs.  In  approving 
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this  proposal,  we  have  reviewed  the 
total  fee  increase  that  will  be 
implemented  in  two  parts  (January  1, 
1969  and  January  1. 1990)  over  the  next 
year.  In  implementing  the  total  increase 
over  the  course  of  a  year,  we  believe 
that  the  Amex  should  achieve  its 
desired  objective  of  minimizing  the 
impact  the  fee  increase  will  have  on 
smaller  member  firms.  Further,  the 
incremental  increases  should  provide  all 
member  firms  sufficient  time  to 
incorporate  the  1980  fees  into  their 
budgeting  and  planning  process.  For  the 
reasons  noted  above,  we  And  that  the 
proposed  fee  increase  is  reasonable  and 
consistent  with  the  Act. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  SoUdtatiaa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maJcing  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section, 
at  the  above  address.  Copies  of  such 
Pling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  be  submitted  by  February  2, 1980. 

For  the  Cominisaion.  by  the  Division  of 
Market  Re^latMit.  pursuant  to  delegated 
authoriry 
kMMliiMiG  Kaa.  ^ 

■m  Unr.  WM17M  f-iird  \-M~m  H«>«a<i 
■».■«  coot  «<».«•-« 
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No.  S4-2642«;  FM«  Na  SR-NASO- 


Solf -Wogutotory  Org«n>»t>oo«;  Notloo 
of  Rul*  Chang*  by  National 
Aaaociation  of  Occui'lUai  Daalon,  Inc. 
Rotating  to  Automata^  SutMnission  of 
Trading  Data 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(1),  notice  is  hereby  given 
that  on  January  4, 1989.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  (''Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  Q,  and  111  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Chang* 

The  NASD  is  filing  herewith  proposed 
amendments  to  Schedule  D  and 
Schedule  H  of  the  NASO  By-Laws.  The 
proposed  amendments  will  require 
members  to  submit  certain  customer  and 
proprietary  trading  information  in  an 
automated  format  to  the  NASD.  The 
following  is  the  full  text  of  the  proposed 
rule  dianges.  New  language  is  italicized. 

Part  VI  Section  4,  Schedule  D  to  the 
NASD  By-Laws 


(d)  Automated  Submissioa  of  Trading 
Data.  A  member  shall  submit  the  trade 
data  specified  below  in  automated 
format  as  may  be  prescribed  by  the 
NASD  from  time  to  time.  This 
information  shall  be  supplied  with 
respect  to  any  transaction  or 
transactions  that  are  the  subject  of  a 
request  for  information  made  by  the 
NASD: 

(1)  If  the  transaction  was  a 
proprietary  transaction  effected  or 
caused  to  be  effected  by  the  member  for 
any  account  in  which  such  member,  or 
person  associated  with  a  member,  is 
directly  or  indirectly  interested  such 
member  shall  submit  or  cause  to  be 
submitted  the  following  information: 

(a)  Clearing  house  number,  or  alpha 
symbol  as  used  by  the  member 
submitting  the  data; 

(b)  Clearing  house  numberfs),  or 
alpha  8ymbol(s)  as  may  be  used  from 
time  to  time,  of  the  memberfsj  on  the 
opposite  side  of  the  transaction: 

)cl  Identifying  symlMl  assigned  to  the 

•ufcurity 
id)  Dote  iransactivn  wot  eMeruiea 
let  Numtter  of  shares,  or  quontiiv  o' 

nonOs  or  opiionn  controt^ts  tor  nuct 


specific  transaction  and  whether  each 
transaction  was  a  purchase,  sale,  short 
sale  and  if  an  options  contract  whether 
open  long  or  short  or  close  long  or  short; 

(f)  Transaction  price; 

(g)  Account  number;  and 

(h)  Market  center  where  transaction 
was  executed. 

(2)  If  the  transaction  was  effected  or 
caused  to  be  effected  by  the  member  for 
any  customer  account,  such  member 
shall  submit  or  cause  to  be  submitted 
the  following  information: 

(a)  Data  elements  (a)  through  (h)  as 
contained  in  paragraph  (1)  above;  and 

(b)  Customer  name,  addressfes), 
branch  office  number,  registered 
representative  number,  whether  order 
was  solicited  or  unsolicited,  date 
account  opened  and  employer  name  and 
the  tax  identification  numberfs). 

(c)  If  transaction  was  effected  for  a 
member  broker-dealer  customer, 
whether  the  broker-dealer  was  acting  as 
principal  or  agent  on  the  transaction  or 
transactions  that  are  the  subject  of  the 
NASD's  request 

(3)  In  addition  to  the  above  trade 
data,  a  member  shall  submit  such  other 
information  in  such  automated  format 
as  may  from  time  to  time  be  required  by 
the  NASD. 

(4)  The  NASD  may  grant  exceptions 
from  the  requirement  that  the  data 
prescribed  in  paragraphs  (1)  and  (2) 
above  be  submitted  to  the  NASD  in  an 
automated  format,  in  such  cases  and  for 
such  time  periods  as  it  deems 
appropriate. 

•        •        •        «        • 

Schedule  H 


Section  3— Automated  Submission  of 
Trade  Data 

Each  member  shall  submit  the  trade 
data  specified  in  Part  VI,  Section  4, 
Schedule  D  to  the  NASD  By-Laws  in 
automated  format  as  may  be  prescribed 
by  the  NASD  from  time  to  time  with 
respect  to  any  transaction  or 
transactions  involving  non-NASDAQ 
securities  that  are  the  subject  of  a 
request  for  information  made  by  the 
NASD. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
propoited  rule  changes  and  discussed 
any  rommenis  u  received  on  the 
DFfipoMxl  rule  changes  The  text  of  <hHiM> 
iiMtpn><*n««  ntHv  h«>  ^Hsmint^  ai  Ihp 
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places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  amendments  will 
provide  for  the  automated  submission  of 
trading  data  by  member  firms  to  the 
NASD.  A  universal  automated  format 
for  the  transmission  of  firm's  proprietary 
and  customer  transaction  data  has  been 
developed  by  the  Intermarket 
Surveillance  Group  and  the  Securities 
Industry  Association  at  the  request  of 
the  Securities  and  Exchange 
Commission  ("SEC  or  "Commission"). 
Currently,  customer  and  proprietary 
trading  data  is  submitted  manuaUy  by 
member  firms  to  the  NASD  (commonly 
referred  to  as  "blue  sheet  information"). 
In  addition,  in  response  to  trade  data 
requests,  members  often  submit  a 
variety  of  data  formats  other  than  the 
standard  blue  sheet  format  to  the  NASD. 
The  current  manual  blue  sheeting 
process  has  created  substantial 
processing  burdens  for  the  NASD.  The 
automated  format  could  enable  market 
surveillance  analysts  to  evaluate  blue 
sheet  information  quickly  and 
thoroughly. 

The  proposed  rules  provide  that  the 
NASD  may  require  the  submission  in  an 
automated  format  of  certain  information 
for  transactions  involving  proprietary 
trades.  Among  the  items  of  information 
that  may  be  submitted  by  the  member 
firms  pursuant  to  the  proposed  rule 
changes  are  the  symbol  of  the  clearing 
house  for  the  member  submitting  the 
information,  the  clearing  house  symbol 
on  the  opposite  side  of  the  transaction, 
the  identifying  symbol  assigned  to  the 
security,  and  the  date  the  transaction 
was  executed.  In  addition,  with  respect 
to  transactions  effected  for  a  customer's 
account,  the  proposed  rules  require  that 
the  member  submit  in  an  automated 
format  the  data  elements  required  for 
proprietary  trades,  plus  additional 
information  identifying  the  customer. 
Further,  the  proposed  rule  changes 
mandate  that  a  member  must  disclose 
whether  a  broker-dealer  customer  was 
acting  as  principal  or  agent  on  the 
transaction.  Flnially,  the  proposed  rules 
provide  that  the  NA^  may  require  the 
submission  of  additional  information  in 
automated  format  and  permits  the 
NASD  to  grant  exceptions  to  the  rules' 
provisions  on  a  case-by-case  basis 
where  appropriate. 

The  proposed  rule  changes  will 
require  member  firms  to  submit  the 


same  information  that  is  currently 
requested  by  the  NASD  in  an  automated 
format  prescribed  by  the  NASD.  For 
example,  members  that  are  NASDAQ 
subscribers  will  be  required  to  use  their 
NASDAQ/Harris  Terminals,  NASDAQ 
Workstations,  or  authorized  foreign- 
terminal  emulations  to  submit  the  data 
elements  requested  by  the  NASD. 

The  proposed  rule  should  not  impose 
a  significant  regidatory  burden  on  larger 
member  firms.  Because  smaller  member 
firms,  however,  may  have  greater 
difficulties  in  adopting  the  automated 
reporting  requirement  format,  the 
proposed  rule  authorizes  the  NASD  to 
grant  exceptions  to  the  rules'  provisions 
where  it  deems  appropriate. 

The  NASD  believes  that  the 
implementation  of  the  proposed  rule 
amendments  will  facilitate  the  collection 
and  storage  of  trade  data  elements  in 
connection  with  the  NASD's 
surveillance  of  the  over-the-counter 
market  more  rapidly  and  effectively 
than  under  the  current  system.  As  such, 
the  NASD  believes  that  the  proposed 
rule  changes  are  consistent  yvith  the 
provisions  of  section  15A(b)(6)  under  the 
Act  because  the  proposed  new  rule 
amendments  are  "designed  to  prevent 
fraudulent  and  manipidative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade  and.  in  general,  to 
protect  investors  and  the  public 
interest" 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  changes  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  lliiuiis  for 
Conunissioa  Actkm 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

E  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  yyritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR^ASD-89-1  and  should  be 
submitted  by  February  2, 1989. 

For  the  Commission,  by  the  Division 
of  Mariiet  Regulation,  pursuant  to 
delegated  authority,  17  CFR  200.30- 
3(a)(12). 

Dated:  January  6, 1969. 
Jonathan  G.  Katz. 
Secretary. 

(PR  Doc  89-733  Filed  l-ll-«:  &45  am] 
miMC  cooc  aoio-ot-M 


Na  34-2642a;  ne  No.  SR-NYSE- 


8S-3SI 


Salf-Ragulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Extension 
of  PubMc  Comment  Period  of 
Propoaad  Rule  Ctianga  Relating  to 
Extensions  ofTbne  for  Payment  or 
DcRvary  of  Securities 

On  November  16. 1988.  the  New  York 
Stock  Exchange,  Ina  ("NYSE") 
submitted  a  proposed  rule  change  to  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934, 15  U.S.C.  78s(b)(l)  and  Rule 
19b-4  thereunder,  to  require  aU  member 
organizations  for  which  the  NYSE  has 
been  appointed  the  designated 
examining  authority  by  the  Commission 
pursuant  to  Rule  17d-l  imder  the  Act  to 
submit  requests  for  extensions  of  time 
for  payment  or  delivery  of  securities  to 
the  NYSE  Notice  of  the  proposed  rule 
change  was  provided  by  the  issuance  of 
a  Commission  release  (Securities 
Exchange  Act  Release  Na  28341, 
December  5, 1988)  and  by  publication  in 
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the  Faderal  Register  (53  FR  49806. 
December  9, 1988). 

The  NYSE,  on  Januaiy  6. 1988, 
consented  to  an  extension  of  the  period 
for  public  comment  on  the  proposed  rule 
change  until  January  31. 1989.* 

The  Conunission  hereby  extends  the 
period  for  public  comment  on  the 
proposed  nile  change  until  January  31, 
1989. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  January  6, 1989. 
(onathsD  G.  Kstx, 
Secretary. 
[FR  Doc  8»-734  Filed  1-11-69;  8:45  am) 

MUJNO  cow  W10-01-M 


(RttMS*  No.  S4-2M27;  Fie  Na  SR-NYSE- 
e«-39  and  SR-MYSE-««-40] 

Setf-Reguiatory  Organizationa;  New 
Yorli  Stock  Exctiange,  Inc;  Extension 
of  Public  Comment  Period 

On  December  12. 1988  and  December 
19. 1988  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or-  "Exchange")  submitted 
prop>osed  rule  changes  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  15  U.S.C. 
788(b)(1)  and  Rule  19b-4  thereunder,  to 
establish  listing  standards  for 
constituent  securities  of  common  stock 
(NYSE-88-39).  and  to  provide  an 
exception  from  paragraph  (c)(3)  of  Rule 
19C-4  under  the  Act  regarding  the 
meaning,  administration  or  enforcement 
of  Rule  19C-4  with  respect  to  constituent 
securities  of  common  stock  (NYSE-88- 
40).  NoUce  of  SR-NYSE-88-39  was 
provided  in  Securities  Exchange  Act 
Release  No.  28383.  Dec  21, 1988  (53  FR 
52554,  Dec.  28, 1988).  Notice  of  SR- 
N'YSE-88-40  was  provided  in  Securities 
Exchange  Act  Release  No.  26390,  Dec. 
23. 1988  (53  FR  53113.  Dec.  30. 1968). 

The  NYSE  has  consented  to  an 
extension  of  the  period  for  public 
comment  on  both  proposals  until 
February  3. 1989  (a  14  day  extension  for 
NYSE-88-40  and  a  16  day  extension  for 
NYSE-88-39). 

The  Commission  hereby  extends  the 
period  for  public  comment  on  the 
proposed  rule  changes  until  February  3. 
1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Date:  January  6. 1969. 
lonatliui  c.  Katz. 
Secretary. 

(FR  Doc.  80-736  Filed  1-11-88: 8:45  am] 
MUMQ  coot  SSIO-ei-M 


Na  94—26426;  FNe  Na  Sfl-PSE- 


[ 
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Self-Regutatory  Organizations;  Pacific 
Stock  Exdiange,  Inc;  Order  Approving 
Propoeed  Rule  Ctiange 

On  January  27, 1987,  the  PaciRc  Stock 
Exchange,  Inc.  "PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  19b-4  thereunder,*  a 
proposed  rule  change  to  allow  a 
summary  sanction  to  be  issued  against  a 
party  for  a  position  limit  violation. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
24670  (July  2, 1987),  52  FR  28112  (July  10, 
1987).  No  comments  were  received  by 
the  Commission  on  the  proposed  rule 
change. 

The  PSE  proposes  to  amend  its 
position  limit  rule  to  provide  for 
summary  sanction  procedures  for 
position  limit  violations.  The  Exchange 
states  that  the  purpose  of  the  proposed 
rule  change  is  to  reduce  the  inordinate 
amount  of  time  that  is  spent  on  formal 
disciplinary  actions  for  position  limit 
violations,  especially  in  light  of  the 
objective  nature  of  such  actions.  At 
present,  when  one  of  the  Committees 
that  reviews  position  limit  violations 
("Committee") »  determines  that  a 
member,  firm,  or  customer  has  violated 
the  Exchange's  position  limit  rule,  it 
must  authorize  the  issuance  of  a 
complaint  against  the  person  or 
organization  alleged  to  have  committed 
a  violation  ("respondent"),  wait  for  an 
answer  to  the  complaint,  and  then  either 
hold  a  hearing  on  the  matter  or  settle  the 
matter  after  receipt  of  an  offer  of 
settlement  The  Exchange  states  that  the 
respondent,  in  most  position  limit  cases, 
either  does  not  answer  the  compliant, 
wherein  a  default  is  issued,  or  asks  the 
Committee  for  appropriate  settlement 
guidelines,  but  oidy  after  the  matter  has 
proceeded  as  a  formal  disciplinary 
action.  Rarely  has  the  respondent  ever 
contested  the  allegations  of  violating  the 
position  limit  rule. 


'  Tetepbone  coavenation  between  Edwud 
Kwalwaaeer.  Senior  Vice  President.  NYSE,  and 
Howwd  Kramer.  Aaeisunt  Dinctor,  Commistioa. 
(M  Jaaawy  •■  IMS 


•  IS  U5.C  7Se(bKl)  (IflSZ). 

*  17  OK  240.19b-4  (isas). 

•The  Options  Floor  Trading  Committee  reviews 
position  liinit  violations  of  members  who  trade  on 
the  floor,  the  Ethics  and  Business  Conduct 
Committee  reviews  upstairs  firms'  position  Umit 
violattoos. 


The  Exchange  has  determined  that  it 
could  save  a  substantial  amoimt  of  time 
by  summarily  issuing  a  sanction  against 
a  party  for  a  position  limit  violation.  The 
proposed  summary  procedure  will  be 
implemented  in  the  following  way.  Upon 
discovery  by  the  Exchange  staff  of  a 
possible  position  limit  violation,  the 
party  believed  to  be  in  violation  will  be 
informed,  by  letter,  of  the  Exchange's 
intent  to  bring  the  matter  to  the 
attention  of  the  Committee  and  will  be 
given  an  opportunity  to  produce  a 
written  response  that  will  be  read  by  the 
Committee  at  the  same  time  the 
Committee  first  reviews  the  staff  report, 
prior  to  any  Committee  determination.  If 
the  Committee  determines  that  a 
violation  of  the  position  limit  rule  has 
occurred,  it  may  issue  an  appropriate 
sanction,  using  the  fine  schedule 
guidelines  for  position  limit  violations 
established  by  the  PSE's  Ethics  and 
Business  Conduct  Committee.*  The 
party  that  receives  that  sanction  has  the 
right  to  appeal  the  decision  of  the 
Committee  or  the  sanction  imposed  by 
the  Committee  and  request  a  hearing  or 
review  pursuant  to  Section  11  of 
Exchange  Rule  XX  (Hearings  and 
Review  of  Actions  Other  Than 
Disciplinary  Actions  or  Arbitrations).* 

The  Exchange  states  that  this 
procedure  is  substantially  similar  to  the 
Exchange's  simplified  procedure  for  the 
disposition  of  minor  nile  violations 
("Procedure").  Minor  rule  violations 
under  the  Procedure  include  (1)  any  act 
or  omission  tending  to  disrupt  the 
orderly  conduct  of  business  on  the  floor 
of  which  causes  serious  interference 
with  the  personal  comfort  or  safety  of 
other  persons  on  the  floor,  and  (2)  any 
failure  of  a  member  or  member 
organization  to  comply  with  any  on- 
floor  or  off-floor  operational  procedures 
established  by  the  Exchange.  A  member 
who  receives  a  sanction  under  the 
Procedure  is  served  with  a  written 
notice  setting  forth  the  nile(8)  allegedly 
violated,  the  act  or  omission  constituting 
each  such  violation,  the  fine  for  each 
violation,  and  the  date  by  which  such 
determination  becomes  final  and  such 
fine  becomes  due  and  payable  or  such 


*  See  letters  from  Craig  R.  Carberry,  Ehrector, 
Options  Compliance.  PSE,  to  Mitry  Revell.  Esq.. 
Division  of  Market  Regulation.  Commission,  dated 
November  21, 1988  and  January  S.  1989. 

'Section  11  provides  procedures  for  persons 
aggrieved  by  Exchange  action  taken  pursuant  to  the 
Rules  of  the  Exchange  wherein  a  member  has 
received  a  fine  or  sanction  from  Exchange  actions 
other  than  formal  disciplinary  actions  or 
arbitrations.  Section  11  provides  parlies  writh  an 
opportunity  to  be  heard  and/or  to  have  the 
complained-of  action  reviewed  by  a  hearing  panel, 
and  with  a  right  to  review  by  application  to  the 
Board  of  Governors. 
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determination  must  be  contested.*  A 
member  receiving  such  a  sanction  under 
the  Procedure  is  afforded  the 
opportimity  to  submit  a  response  to  the 
Exchange  imder  section  11  of  Exchange 
Rule  XX.  The  charge  is  then  referred  to 
the  appropriate  committee  at  the  same 
time  that  the  committee  first  reviews  the 
sanction,  but  prior  to  the  committee's 
determination  of  the  matters. 

The  summary  position  limit  violation 
procedure  is  intended  to  deal  with  those 
violations  that  are  considered  to  be 
either  of  an  incidental  nature  or  that  do 
not  involve  members  with  recurring 
position  limit  violations.  If  the 
Committee  believes  that  the  violation 
did  not  meet  those  requirements,  or  if 
other  circumstances  made  the  violation 
more  complicated,  the  Committee  would 
retain  the  right  to  proceed  with  a  formal 
disciplinary  action  rather  than  issuing  a 
summary  sanction. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6,^  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  summary  sanction 
procedure  for  position  limit  violations 
will  help  to  create  a  more  efficient 
regulatory  procedure  while  providing 
adequate  due  process  protection  for 
members  believed  to  be  in  violation  of 
the  position  limit  role.  More  specifically, 
the  Commission  finds  that  the  summary 
sanction  procedure  is  consistent  with 
section  e(d)(l)  of  the  Act.  which 
describes  what  an  exchange  must  do  in 
order  to  comply  with  due  process  in  any 
disciplinary  proceeding.*  Prior  to  any 
Committee  action,  members  are  notified 
of  the  Exchange's  intention  to  being  the 
matter  to  the  attention  of  the  Committee 
and  are  given  an  opportimity  to  submit  a 
response  to  the  Exchange  staffs  report 
to  the  Committee.  The  Commission 
believes  this  procedure,  for  a  technical 
rule  such  as  position  limits,  provides 
members  an  adequate  opportimity  to  • 
present  their  defense  to  the  charges 
before  the  Committee  makes  a 
determination  in  the  matter.  This  is 
especially  true  in  light  of  the  PSE's 
assertion  that  respondents  rarely 


contest  the  allegations  in  a  position  limit 
proceeding.  Moreover,  should  the 
Committee  determine  that  a  violation  of 
the  position  limit  rule  has  occurred,  the 
party  aggrieved  by  the  determination 
has  a  right  to  have  the  complained-of 
action  reviewed,  and  has  a  further  right 
to  review  by  application  to  the  Board  of 
Governors. 

The  Commission  believes  that  the 
PSE's  summary  sanction  procedure  will 
faciliate  the  Exchange's  ability  to 
comply  with  its  obligations  as  a  self- 
regulatory  organization  to  surveil  and 
regulate  its  market.  The  proposal  will 
permit  the  Exchange  to  allocate  its 
limited  resources  to  other  surveillance 
and  comphance  matters  of  a  more 
complicated  nature  or  that  are  more 
difficult  to  prove.  Because  this  summary 
sanction  procedure  is  not  included 
within  PSE's  minor  rule  violation  plan,' 
however,  the  PSE  will  be  required  to  file 
promptly  with  the  Commission  notice  of 
any  disciplinary  action  taken  under  the 
summary  sanction  procedive  as 
required  by  paragraph  (c)(l]  of  Rule 
19d-l  under  the  Act** 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'  *  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'* 

Dated:  January  6, 1989. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc  89-735  Filed  1-11-89;  8:45  am] 

BIUJNC  COOE  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council;  Put>lic 
Meeting;  Rhode  Island 

The  U.S.  Small  business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Providence,  will  hold  a  pubhc  meeting 
at  9:00  a.m.  on  Thursday,  February  9. 
1989  at  the  Rhode  Island  Hospital  Trust 


'See  Securities  Exchange  Act  Release  No.  22653 
(November  21. 1985),  SO  FR  48852.  approving  the 
PSE's  establishment  of  a  simphried  procedure  for 
the  disposition  of  minor  rule  violatioas. 

MSU3.C78f(l9e2). 

•  IS  U.S.C  7a(dJ(l)  (1982). 


*  Pursuant  to  paragraph  (c)(2)  of  Rule  19d-1  under 
the  Act,  any  disciplinary  action  taken  by  a  self- 
regulatory  organization  ("SRO")  for  violation  of  an 
SRO  rule  that  has  been  designated  a  minor  rule 
pursuant  to  a  minor  rule  violation  plan  may  be 
reported  on  a  periodic  as  opposed  to  immediate, 
l>8sis.  See  Securities  Exchange  Act  Release  No. 
21013  (June  1. 19B4).  49  FR  23838. 

■■>  17  CFR  240.19d-l  (1988). 

••l5U.S.C.788(b)(2)(1982). 

■*17CFR20a30-3(l)(12)(19e8].  * 


Bank,  28th  Floor.  Rhode  Island  Hospital 
Trust  Tower,  Providence,  Rhode  Island, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  MS. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
the  Office  of  the  District  Director.  U.S. 
Small  Business  Administration, 
Providence  District  Office.  380 
Westminister  Mall  Providence.  Rhode 
Island  02903, 401/528-4580. 
Jeannette  M.  PauH, 

Acting  Director.  Office  of  Advisory  Councils. 
January  4. 1989. 
(FR  Doc  88-654  Filed  1-11-68: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 


summary:  In  accordance  with  the 
procedures  governing  the  apphcation 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  appUcations  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2— Rail  freight.  3— Cargo  vessel. 
4 — Cargo-only  aircraft  5— Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes  February 
14, 1989. 

ADDRESS  COMMEWTa  TO:  Dockets 
Branch,  Research  and  S(>ecial  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426.  Nassif  Building.  400  7th 
Street.  SW..  Wasliington.  DC 
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New  Exemptions 


ng- 

Affteut 

R.g.Mton(.».».eM 

runurs  0.  asanipQon  nafaoi 

10089-N 
10101 -N 

ioioe-N 

10ia3-N 

PNKpt  PMrotaum  Ca.  BtrtiwwM, 
OK. 

U^idOvbonicSpKMlty  Gm  Cor- 
poraton  CMcoQO.  IL 

40  CFR  173.a06<a)     

4«  cm  173.34<«) 

48  CFR  1733(c)  Port  173  Subparts 
aE.F.K 

49  CFR  Parts  100-177 

To  auttartie  sNpmanl  o(  Potasaiufn  nwtal  dassed  as  a  (lanwnabte  aoW  in 
norvOOT  cyNndsrs  sMtar  to  the  DOT  spacilicalioo  4ew  cytindan  axcapl 
thai  ihay  ara  conslruOad  o(  Typa  304.  318  and  347  stainlass  steal. 
(Modaa  1.  2.  and  3.) 

To  dtooominua  tw  prafi*  hwnmar  laat  on  3A  wtd  3AA  cylinders  used 
aiKiusMaly  lor  oxygan,  nMrogan,  argon,  helium,  hydrogen,  and  mixtures 
cH  ttiaaa  gaaaa  tm  carbon  dionda.  (Mode  v) 

Quntnt  Molofv  Oon^  wnfin,  Ml»« 

malartala  praaenBy  authorized  tor  shipment  in  a  DOT  spec.  21C  dnjm 
and  hazardoua  maliriali  in  damaged  or  leaking  pediages.  (Modee  1,  2, 
and  3) 
To  authorize  shipmeni  o(  a  sodwm  azid»beaed  air  bag  module,  daased  as 
an  siqilos^  Power  Device  Class  C  padtaged  in  a  foam  molded 

10104-M 

pofyvuvywis  copovynwre  on  m  i}i^\  ovniny  poiyQinywnv  pWOT  cocwwnoo 
by  t^mtih  wnpping  as  an  unragulaiad  Mam.  (Moda  1.) 
To  mara^adufa,  tnttk  and  aaM  non-OOT  tpaoAcaton  flaxibia  miannadma 
DUK  Gomaviers  oufisaugeo  or  woven  poiypropyiene  isDnc  not  to  exceeo 

as  sr  ondoer  (Modes  1,  2,  and  3.) 

WMi  Tononrv  cngMno. 

Noia.    AppiicsMon  tOOee-N.  Hedwm  Owporaton. 
correctsd  toinciudafal  twgfii  and  caty*  vaaaei  aa 


Md..  pubiahed  in  t 
■    olt 


19,11 


Volume  S3,  No.  243  on  Page  51026  la 


Tliis  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  witii  Part  107  of  tlie 
Hazardous  Materials  Transportations 
Act  (48  US.C.  1806;  48  CFR  l,53(e)). 

laaued  in  WaaUngtoo.  DC  oo  Januaiy  9, 
1960. 


Chiaf.  ExampUona  Branch.  Office  of 
Hawardoua  Matenala  Tnumportadon. 
(FR  Doc  60-741  FBed  1-11-60: 8:45  am] 


ApptKBDono  ror  nmwww  ur 
•^-:vir''v;«tion  d  ExMnpttoiw  or 
Appiicatiom  To  Bocomo  a  Party  to  an 


r.  Raeearch  and  Special  Programs 
Administratkxi.  DOT. 
action:  List  of  applications  for  renewal 
or  modificatton  of  exemptions  or 
appUcatkn  to  become  a  party  to  an 
exemptioiL 

6IIMM8WT  In  accordance  with  the 
procedures  governing  the  application 
fbr,  and  the  processing  of,  exemptions 
from  tlM  Department  of  Transptnlation's 
Hazardoua  Materials  Regualtions  (48 
CFR  Part  107,  Subpart  BJ;  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportatioa  and  the  nature  of 
application  have  been  shown  in  earlier 
Fadsral  Rsglstar  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  application  are  for 
extension  of  the  exemption  terms  only. 


Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.] 
they  are  described  in  footnotes  to  the 
application  munber.  Application 
numbers  with  the  sufBx  "X"  denote 
renewal;  application  numbers  with  the 
suffix  **P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  fbr  exemptions  to 
facilitate  processing. 

DAm:  Comment  period  closes  January 
27.1988. 


iTOcDockeU 
Branch.  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
lYansportation.  Washington.  DC  20690. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 


KTION  OONTACR 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dodcets  Branch. 
Room  8426.  Nassif  Building.  400  7th 
Street.  SW^  Washington.  DC 


2000-X 
3096-X 

3667-X 
4336-X 

4453-X 

4453-X 


IMon  Cvblda  IndusiM 
Oases.  Mc.  Danbury,  CT. 

Dowel  Schlumberger,  Inc., 
Ti<sa.OtC 

Qroandyte  Transport,  Irto., 
Enid,OIC 

ton.CT. 
Dran^fVMna    ci^ioaivaa    at 

Supply,    Inc.,    Laadnglan. 

KY. 
Quick    St4iply    Co..     Dee 

Molnee,  lA. 


2000 
3005 
3667 
4336 

4453 

4453 


rianawai 

Applca- 

tonNa 

ton 

4803-X 

Dowel  Schhimberger.  Inc.. 
TulBa.OK. 

4803 

seoo-x 

Amoco  01  Ca.  WNting.  IN 

5600 

612e-X 

Rhono  Poulanc  Inc.^  Pnnoa- 

lon.NJ. 

6126 

612e-X 

Monaanto  V*cullural  Ca. 
Si  Louie.  MO. 

6126 

6614-X 

Cslssto  Plestics  Corp..  Mar- 
shal. Ml. 

6614 

6614-X 

rafririn      ^ti  ■fiiln  al       ^ — ■ » 

CA. 

6614 

6614-X 

Jonae  Chemicals.  Inc..  Cale- 
donia. NY. 

6614 

6614-X 

Contmentsl    Chemical    Ca. 
Sacramamo,  CA. 

6614 

6874-X 

OaQuaaa   Cocp..    RidQOliatd 
Psrk,NJ>. 

6674 

7413-X 

ChMon  Metal  Products  Divi- 
sion, Chltori,  Wl. 

7413 

7451-X 

Union  Cartwta  Corp..  D«v 
bury.CT. 

7451 

762S-X 

Hydnls  Chemical  Ca,  Mil- 
wauiiee,wi. 

7625 

7626-X 

Mm^^ior^     ma.     MoTTis- 
lown,NJ. 

7628 

7721 -X 

Applied     Companies,     San 

7721 

7835-X 

MMson  Oxygen  and  Supply, 
mc,  Austin,  TN. 

7835 

7635-X 

Airca  The  Boc  Group,  ma. 
MunayHa.NJ. 

7835 

7835-X 

QenersI     Air     Seraiea     a 
Supply.  Denver.  CO. 

7835 

8099-X 

Rhone  Poulenc  Ag  Ca.  Re- 
sarcn  irvn^s  kstx.  tK/. 

8099 

ei96-X 

Compagnle  dee  Containers 
Reservoirs,  Pans,  Prance. 

8196 

8214-X 

Morton  Thtokol,  ma.  Ogden, 
UT«. 

8214 

8225-X 

Hoover  Group,   ma,   Bea- 

«ica,NE*. 

8225 

8232-X 

nseenwUrs,  Parte,  Franca 

8232 

6451 -X 

IRECO  mo.  Sett  Ltfie  Oty. 
UT. 

8451 

86e9-X 

General    Dynamice    Corp.. 
Fort  Worth  Division,  Fort 
Wort^TX 

8569 
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Renewal 

Applica- 
tion No. 

Applicant 

a* 

exemp- 
lion 

8571 -X 

EM  Scienca,  Ondnnali,  OH ... 

8571 

8682-X 

Mitsubishi  mtamaliontf 
Corp.,  New  Yorti,  NY. 

8692 

e723-X 

Atles  Power  Co.,  Dales, 
TX«. 

8723 

8802-X 

EVA  Eisenbehn-Vertiehrs- 
mitM  GmUH.  Oueseldorf, 
West  Germany. 

6602 

8815-X 

Alias  Powdsr  Co.,  Dalas, 
TX 

8615 

8938-X 

Cryogenic     Services,     ma. 

8936 

8871 -X 

Canton,  GA». 

8871 

mc.  Houston.  TX 

8996-X 

Won«n  Chemictf  Ca.  St 
Paul,MN. 

8995 

8a95-X 

Oim  Corp..  Stamford,  CT 

8666 

9019-X 

Completion  Services,  ma, 
Lafayette.  LA 

9019 

9034-X 

Airco-The  BOC  Group, 
Ina.  Murray  HM.  NJ. 

9034 

9116-X 

Hoover  Group,  ma,  Bea- 
mce.  NE*. 

9116 

91S0-X 

Hoover   Group.    Ina.   Bea- 

9150 

9275-X 

trice,  NE'. 

9275 

iwrcuNS,  ma.  wMwigain, 

DE. 

9343-X 

Aluminum  Company  of 
America.  Pittsburgh,  PA. 

9343 

9372-X 

Halli)urton  l^ogg^ig  Serv- 
ices. Inc.,  Houston,  TX 

9372 

9374-X 

Poly  Processing  Ca,  Inc. 
Monroe,  LA 

9374 

940e-X 

Ethyl  Corp.,  Baton  Rouge, 
LA 

9406 

9413-X 

EM  Science,  Cincinnati,  OH ._ 

9413 

9443-X 

DE. 

9443 

9486-X 

Bver.  ma,  Chester.  WV.      _ 

9486 

9710-X 

Union  Cwbide  Corp..  Linde 
Division.  Oentiury.  CT. 

9710 

9786-X 

inooperxMini  ixsniainer  une 

9785 

9785-X 

Hapag-Uoyd  (America)  mc. 
Statan  island.  NY. 

9785 

9786-X 

Atlantic  Container  Line.  Eliz- 
abeth. NJ. 

9785 

9785-X 

See-Land  Service,  ma.  Eiz- 
abeih.NJ. 

9785 

961 1-X 

Container    Products    Corp.. 

9611 

9633 

Wacfcar  Chems.  (USA),  ma 
wid  WackerOtemie 
GmbH.  Munich  22.  West 
Germany.  CTT-X 

9633 

9963-X 

Raik:ar  Maintenance  Ca. 
San  Francisco,  CA. 

9963 

■  To  autnorize  the  increese  of  shipping  weight  to 
1.000  kg  (2.205  pounds)  in  each  box  instead  of  up 
to  2.000  pounds. 

*  To  rnodify  packaging  to  aflow  a  void  aree  st  the 
base  wfd  Irtcrease  the  weight  by  1  Vi  inches. 

*  To  authorize  use  of  new  high  density  polyethyl- 
ene resin  Paxon  7004  in  the  marwiacture  of  the 
8225  tanks. 

*  To  authorize  oxklizers  as  additional  commodities 
for  shtoment  under  DOT-E  8723. 

*To  suthorize  the  eddMion  of  a  wetoed  cylinder 
(CSI  PLC-4S0-HP)  for  use  m  liquefied  caitMn  diox- 
ide service. 

*  To  authorize  the  use  of  new  Paxon  7004  poly- 
ethylene resin  and  to  reduce  the  minimum  wan 
thickness  from  0.375  to  0.230  for  tanks  built 

'  To  authorize  use  of  s  new  highly  density  polyeth- 
ylene resm  in  the  tank  manufacture. 

*  To  authorize  use  of  a  'T-Solt"  doeure. 


Applica- 
tion No. 

Appfcant 

Partiesto 

exemiv 

ton 

2000-P 

Unda  Gasea  of  New  Eng- 
land. West  Hwttont  CT. 

2000 

2000-P 

Linde  Gaaes  of  the  Mk»-At- 

laniia  Moorestown.  NJ. 

2000 

2000-P 

UMGAS.  mc.  Ponce,  PR 

2000 

2000-P 

Linde  Gaaes  of  Florida,  mc, 
Tampa,  FU 

2000 

2000-P 

Linde  Gaaaa  of  Snulhsm 
CaMomia.  Inc..  Swila 
Ana.CA. 

2000 

2000-P 

Union  Carbide  mdusMri 
Gaaaa,  ma,  Danbury.  CT. 

2000 

2582-P 

Linde  Gaaes  of  New  Eng- 
land, West  Hartfom,  CTT. 

2582 

2S82-P 

Unds  Gases  of  the  M«>-At- 

lantta  Moorestown,  NJ. 

2582 

2582-P 

Linde  Gaaes  of  Ftohda,  ma, 
Tan^)a,FL. 

2562 

2S82-P 

Linda  Gaaes  of  the  Midwest, 
ma,  HMde.  H- 

2582 

2S82-P 

Union  Carbkle  mduetrial 
Gases,  ma,  Danbury,  CT. 

2582 

3004-P 

Linde  Gases  of  the  Mklwest, 
ma,  HMside.  IL 

3004 

3004-P 

Undo  Gases  of  the  Souttv 
eest,  ma.  Wilmington.  NC. 

3004 

3004-P 

Linde  Gaaes  of  Southern 
CaMorma,  ma.  Santa 
Ana,CA. 

3004 

3004-P 

UNfGAS,  ma.  Ponce.  PR .    .. 

3004 

3004-P 

Linde  Gases  of  the  Great 
Lakes,  ma.  Cleveland. 
OH. 

3004 

3004-P 

Linde  Gases  of  the  MhMI- 
lanSa  MooreitMm,  NJ. 

3004 

3004-P 

Unde  Gaaaa  of  NewEng- 
lantt,  ma,  Woat  Hartford, 
CT. 

3004 

3004-P 

Union  Cartikle  tndusSM 
Gases,  ma,  Oenburg.  CT. 

3004 

3004-P 

Unde    Puerto    Rico,    Inc., 

3004 

3004-P 

Linde  Gases  of  the  West, 
OMand,CA. 

3004 

3004-P 

GenEx.  Ltd..  Des  Moines.  lA.. 

3004 

4575-P 

Linde  Gases  of  New  Eng- 
land, ma.  West  Hwtlord, 
CT. 

4575 

4575-P 

Unds  Gases  of  the  Mid-At- 
Iwitia  Moorestown.  NJ. 

4575 

4575-P 

UNIGAS.  Inc..  Ponce.  PR 

4575 

4575-P 

Linde  Gases  of  Ftonda.  mc, 
Tampa,  FL 

4575 

4575-P 

Unde  Gases  of  Southern 
CaMonSa,  ma,  Santa 
Ana,CA. 

4575 

4575-P 

Linde  Gaaaa  of  the  South- 

4575 

4575-P 

Unde  Gaaes  of  the  Midweet, 
ma.  HMside.  IL 

4575 

4575-P 

Union  Cwhiiirt  Industrie 
Gaaes,  inc..  OantMry.  CT. 

4575 

4575-P 

Unde  Gases  of  the  Weet. 
Oekland,CA. 

4575 

jftftj  P 

Unde  Gases  of  New  Eng- 
iMid,  ma,  Weat  Hartford, 
CT. 

4884 

4884-P 

Unde  Gases  of  the  Mid-At- 
lantic, Moorestown,  NJ. 

4884 

4884-P 

UNIGAS,  Inc.,  Ponce,  PR 

4884 

4884-P 

Unde  Gases  of  Fkxids,  ma. 
Tan^)a,FL 

4884 

4884-P 

Unde  Gases  of  Southern 
CaKfomia.  ma.  Santa 
Ana,CA. 

4884 

4884-P 

Unde  Gases  of  the  Mklwest. 
inc.,  1  wiBwat  IL. 

4884 

4884-P 

Unon  Certxde  Industrial 
Gases,  Ina,  Danbury.  CT. 

4884 

4884-P 


5643-P 
S923-P 

5e23-P 
5923-P 
5923-P 
5e23-P 

5923-P 
5923-P 

5923-P 
5923-P 
6349-P 
6530-P 
6530-P 
6530-P 
6530-P 

6530-P 

6530-P 
6630-P 

6530-P 

6630-P 

6630-P 

6530-P 

6630-P 
6543-P 

6543-P 

6543-P 

6543-P 
6543-P 
6543-P 
6543-P 

6681-P 
e691-P 
6691-P 
6681-P 

6691-P 


Unda  Gases  of  the  Weal. 

Oakland.  CA. 
GenEx.  Ltd..  Des  Moinee.  lA. 
Union     Cartiida     IndustrisI 

Gases,  mc,  Danbury,  CT. 
Unde  Gaaea  of  the  Great 

Lakes,    mc,    Ctevetsnd. 

OH. 
Unde  Gases  of  Ftorkta,  ma, 

Tampa,  FL 
Linda  Gasea  of  «w  Soutft- 

^^^bS     in  ri       tAj^^t  M  lie  1    i       ^»^ 

Linda  Gaaaa  of  tf>a  UuHmtl 

HiC,  rsasKie,  IL 
Linde   Gasee   of   Southern 

CaMomia.     ma,     Sania 

Ana.CA. 
Linda  Gaaaa  of  ttia  tMAM- 

lanaa  Mooreattnwv  NJ. 
Linde  Gaaes  of  New  Eng- 

lend,  mc,  Weet  Hertford. 

CT. 
Uraon     Cartikle     mduaaial 

Gaaaa,  ma,  Danburg.  CT. 
Unda  Gaaaa  of  the  Weat, 

Oakland,  CA. 
Unton     Carbkle     industrial 

Gaaaa.  mo,  Danbury.  CT. 
Urvla    Puerto    Rno.    mc, 

Guratw.  PR- 
Union     Cartxde     mdusmsl 

Gasea,  ma.  Danbury,  CT. 
Unda  Gaaee  of  tie  Weal, 

Oakland,  CA. 
Unda  Gaaee  of  New  Eng- 

■no,  vic^  waai  naniora, 

CT. 
Unde  Gaaaa  of  tte  Mi^Ai- 

IwNIa  Moorestown.  Hi. 
UNIGAS,  ma.  Ponce,  PR  — — . 
Unde  Gaaes  of  Ftorida.  ma. 

Tampa.  FL 
Unde  Gasee  of  the  Mktweat, 

■  ■■J        Ufl^^w^M    M 

Linde  Gaaea  of  the  Great 

Lafcea,     mc.     Cleveland. 

OK 
Unde   Gaaaa   of   Southern 

CaMomia.      Ina,      Santa 

Ana,CA 
Linda  Gaaes  of  the  South- 
east, ma.  WinSngion.  NC 
GenEx,  Ltd..  Dee  Momes,  lA. 
Uraon     Cartikle     Induatrial 

Gaaes,  ma.  Dsnbury,  CT. 
Unds  Gaaes  of  the  West. 

OsMandLCA. 
Unda  Gases  of  New  Eng- 
land, ma.  West  Hwttord, 

CT. 
Linds  Gases  of  tie  Mkl-At- 

israia  Moorestown.  nj. 
Linde  Gaaes  of  Fkinda.  mo. 

Tampa,  FL 
Linda  Gaaee  of  ttw  Mklwest. 

mcltsidi.  IL 
Unde   Gaaes   of   Southern 

CaMomia.     ma.     Santa 

Ana,CA. 
Linda    Puerto    Rica     ma, 

Gwaba  PR- 
Union     Cartiide     Industrie 

Gases,  ma,  Denbury.  CT. 
Linde  Gases  of  the  West, 

OsMand,CA. 
Linda  Gaaee  of  New  Eng- 

■no,  nCi  wan  narTPOfO, 

CT. 
Linde  Gaaea  of  the  MU-At- 

IwilK,  Moorestown,  NJ. 


5643 

6923 

5923 
5823 
5623 
5923 

5623 
5923 

5923 
5923 
6349 
6630 

6530 
6630 
6530 

6530 

6630 
6630 

6530 

6630 

6530 

6530 

6630 
6543 

6543 

6543 

6543 
6643 
6543 
6543 

6681 


6691 
6691 

6691 
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MonNoi 


SW1-P 

ssei-^ 

6681-P 

SSSV-P 

6601 -P 
66S1-P 


6766-P 
6766-P 
6766-P 

6605-P 

6805-P 
6805-P 

6806-P 

6806-P 

680S-P 

6805-P 
6606-P 

660S-P 

6S32-P 

70S2-P 

TOSa-P 

726S^ 

7268-P 

728e-P 

726S-P 

7266-P 
72SS-P 

726e-P 

raes-p 

7266-P 
7268-P 

7274-P 

7274-P 

TZ7A-P 
7ZTA-9 


UM6AS.  mc  PonOK  PR  — 
Linda  Gmm  oi  FtaiUa,  Inc.. 

tms^fu 

Unda  QfliMOl  Sm  MiilMsl. 

o(  tm  Qmm. 
hie.    awilind. 

OK 
LMa  Q«M>  ol  SouSwm 

dmnw,     nc     <mi^ 

Ai«,CA. 
LM>  Gmm  of  ttw  SouSv 

•Mt.  mc  \MMr«nn.  NC. 
GanEx.  Ltd.  Om  MoiwM.  lA. 
MochMit  Inc..  ChMNlctl  Ok- 

vMon.  QiMi  Rock.  NJ. 
Union     Cartxla     kidMnri 

Gmm.  Inc.  Danbwy.  CT. 
Linda  Gmm  o(  tw  MkMi- 

IM6C  MooraaMMm.  HI. 
Linda  GaaM  tt   SouSHm 

V/MIOrna.      mc. 

Ana.CA. 
Union     Cifbida 

QMaa.  Inc..  Oanbwy,  CT. 
Linda  GaaM  o(  ««a  Waal. 

OMvid.CA. 
Linda  Gmm  of  Nai*  Eng- 
land. Inc.  Waat  Haftfuvd. 

CT. 
Linda  GaaM  of  »ia  MkMi- 

■nac.  Moofaavwn,  pu. 
UMGAS,  mc  Ponca,  PR  — 
Linda  GaaM  of  FtofMa.  Inc. 

Tampa.  FL. 
unoa  uaaM  Of  ma  mnaaai, 

lnc.HMda.lL 
Linda  Gmm  of  Vw  Gim* 

Lafcaa.    Inc.    Clavifand. 

OK 
Linda   GaaM   of   SouStam 

Cailomia.     Inc.,     Sama 

Arw.CA. 
AtocfMm  mc,  Chanical  Oi- 

vMon,  Glan  Rock.  NJ. 
Data    Environnwntif    Cow 

auMama.  mc.  Tampa.  FL 
TTia  Bob  Foixnai  Co..  Lal^r- 

ana.  LA. 
Linda    Puarto    Rico.    mc. 

Gunt>o.PR. 
Umon     Cwtiida     InduaMal 

0mm.  mc.  Oanbuy.  CT. 
Unda  GaaM  of  tha  Waal. 

Oridand.CA. 
Unda  GaaM  of  •«  SouSt- 

aaa^  nc,  wwrwigBn,  r^^ 
UieGAS.  mc.  Ponca.  PR  — 
Unda  GaaM  of  ma  Mtdwaal. 

lncHaaida.lt. 
Linda  Gmm  of  Itw  Graat 

Lakaa«    mc    Qawaiand. 

OH. 
Unda  GaaM  of   Soumam 

CaWomia.     mc     Sania 

Ana.CA. 
Unda  GaaM  of  ma  MdVtt- 

wntc,  liOOrMWPVi,  nj. 
Unda  Gmm  of  Hm  Eno- 

■■no,  vic^  vwi  nHHwRfc 

CT. 
Unda    Puarto    Rica    mc, 

GuratMxPR. 
Union     Cafteda     mduaWaf 

Qaaaai  mc.  Oanbiay.  CT. 
UMGAS.  mc  Ponca^  PR  — 
Unda  GaaM  of  ma  IMdMa^ 

mcHMda^H- 


PailiMto 


6691 
6601 
6601 


6661 
6601 


6766 
6766 
6766 

6805 
6606 
6805 

6605 

6806 
6805 

6805 

6805 

6805 

6832 

7052 

7062 

7268 

7288 

7268 

7268 

7268 
7268 

7268 

7268 

7268 
7266 

7274 

7274 

7274 
7274 


■on  Noi 


7274-P 

7274-P 
7274-P 

72e6-P 
7461-P 
7461-P 
7461-P 
7461-P 

7e07-P 

7835-P 

7835-P 

7836-P 

7835-P 
7835-P 

7836-P 

7e36-P 

7835-P 
7835-P 


7835-P 
784e-P 

784S-P 

7846-P 
784W 

7846-P 


784S-P 
7e46-P 

8013-P 
6013-P 
8013-P 
8013-P 
801»-P 

8013-P 
801  »-P 
801»-P 


8013-P 
8013-P 


of  SouSmri 
mc     Sania 

Am.CA. 
Linda  Gmm  of  ttw  Mid'At- 

■naCt  Mooraowfv  ivl 
Linda  GaaM  of  Naw  Eng- 

Mncn  mIC>,  wool  noraoni. 

CT. 
Akuhani  mc  CtMMcal  01- 

viaion,  Gian  Rock,  NJ. 
Union     Caftata     mduamai 

Gaaaa,  mc,  Oanbuy,  CT. 
Ljida  GaaM  of  ma  MkAMat. 

mcHarida.IL 
Unda  GaaM  of  ma  MhMt- 

■HOC,  NOXVOOwOnl,  nj. 

Undo  QoMi  of  Now  Eng- 

nnui  WiCt  wool  nOfDOTOt 

CT. 
Orv-SHa  mamimanu.  Cohjm- 

bM.OH 
Union     CartiUa     mduaMal 

Gaaaa,  mc,  Oantxay,  CT. 
Linda  GaaM  of  ma  Waal, 

OMiand,CA. 
Linda  GaaM  of  Flonda.  Inc. 

Tampa.  FL 
UNIQAS,  mc  Ponca,  PR ._... 
Linda  GaaM  of  tha  Mdwaat. 

Inc.  HSaida,  IL 
Unda  GaaM  of  Iha  Graaf 

L^iaa,    Inc.    Ctawatand, 

OH. 
Unda  GaaM  of   SouViam 

Ctffomia.     mc     Sania 

Ana,CA. 
Unda  GaaM  of  tha  ItAd-At- 

lanUc.  Moorastown.  NJ. 
Linda  GaaM  of  Naw  Eng- 

mnd,  mc,  Weat  HafUoRl, 

CT. 
GanEx,  Lkl,  Om  Moinaa,  lA.. 
Union     Cwtida     mduatW 

Gaaaa,  mc.  Oanbuiy.  CT. 
Unda  GaaM  of  ma  Waat. 

Oakland.  CA. 

UMGAS,  mc  Ponca,  PR  - 

Linda  GaaM  of  tha  MK»Mat, 

mcliaaida.lL 
Unda   QaiM  of   Soulham 

CriSomia.     mc     Sania 

Afla.CA. 
Linda  GaaM  of  ma  MkMi- 

lamfc.  Mootaalown.  NJ. 
Unda  Gam  of  Naw  Eng- 
land, Inc.  Wait  Haftfofd, 

CT. 
Union     Cartiida     mduamai 

Gaaaa,  mc  Oanbunr.  CT. 
Unda  GaaM  of  Iha  Waal. 

Oakland,  CA. 
Linda  GaaM  of  Iha  MickMal, 

■ic.  riBiv^^i,  IL. 

Unda  GaaM  of  ma  Souih- 
aaai,  mc,  wwrangnn,  nu^. 

Linda  Cmm  of  Naw  Eng- 
land, Inc..  Wast  Hartfotd. 
CT. 

Unda  GaaM  Of  Ftoilda.  mc 
Tainpa,FL 

Unda  GaaM  of  tha  MKMl- 
lanbc  Mooraalown,  NJ. 

Unda  GaaM  of  tha  Gfaal 
Lakaa,  mc  Clanriand. 
OH. 

UMGAS.  mc  Ponca.  PR 

Unda   GaaM   of   Southam 
CaWomia.     mc 
AM.CA. 


PaHiMto 


7274 

7274 
7274 

7266 
7461 
7461 
7451 
7461 

7607 

7835 

7835 

7835 

7835 
7835 

7636 

7835 

7835 
7836 


7835 
7846 

7846 

7846 
7846 

7846 


7846 
7846 

8013 
8013 
6013 
8013 
8013 

6013 
8013 
8013 


8013 
6013 


Hon  No. 


615S-P 

8ise-p 

81S6-P 

8ise-p 

8ise-p 
8i5e-p 

8ise-p 

8ise-p 

S448-P 
6618-P 
8626-P 
6S56-P 
8S66-P 
6656-P 
66Se-P 

8556-P 
8566-P 

8566-P 

8566-P 

8608-P 
6862-P 
e862-P 
88e2-P 
8862-^ 
8862-P 
8862-P 

8662-P 
8862-P 
88e2-P 


8862-P 
8882-P 


8862-P 
801 5-P 

881 5-P 

691 5-P 

801 S-P 

8915-P 


Apptcant 


Unton     Cartiida     mduamai 

Gaaaa,  mc,  Oantwy.  CT. 
Unda  GaaM  of  Iha  Waal. 

Oakland,  CA. 
Linda  GaaM  of  ma  kMwaal. 

mc,  IWWda.  IL 
Unda  GaaM  of  Naw  &i9- 

w.  nc,  fvaai  f  iswjiu, 

CT. 
Unda  GaaM  of  Iha  MkM^ 

lanbc  Moorastown.  NJ. 
Linda  GaaM  ol  tha  Qraal 

Laksa.    mc.    OoMland. 

OH. 
Linda   GaiM   of   Soutwrn 

Caifovnia,     mc,     Sania 

Ana,CA. 
GanEx,  Ltd.  Om  Momaa.  lA. 
Unon     Cartiida     mdualrial 

GaaM.  mc.  Oanbunr.  CT. 
Pacific     Palroleum     Coip.. 

Orcutt.  CA. 
Ovamta  Tranaportation  Co., 

Richmond,  VA. 
Unda    Puarto    Rico,    kic 

Gurabo.  PR. 
CMon     Cvtida     Induamal 

GasM,  Inc.  Danbury.  CT. 
Linda  GaaM  of  tha  Waat 

OtfriwidCA. 
Unda  GasM  of  New  Eng- 
land. Inc.  Weat  Hardord, 

CT. 
Linda  GasM  of  Ftonda.  mc. 

Tampa.  FL 
Unda  GaaM  of  Iha  MidVM- 

larac  Moofaaiown,  fu. 

UMGAS.  mc.  Ponca,  PR 

Linda    Gases    of    Southam 

California,      Inc.      Sania 

AnaCA. 
Union     Cartada     mduatrial 

Gasaa.  mc.  Danbury.  CT. 
Urxle    Puerto    Rico,    Inc.. 

Guraba  PR. 
Union     Carbide     IndusWal 

Gaaaa.  Inc.  DantMy.  CT. 
Linde  Gases  of  the  West, 

Oakland,  CA. 
Linda  GaaM  of  the  Midwaat 

Linda  GasM  of  ma  South- 
east, mc.  WMminglon,  NC. 
Linda  GaaM  of  New  Eng- 

» -J       *— .—        f  -  -  -     111   ia<  ■  ■  ^ 

■no.  mc..  wool  rianiofa, 

CT. 
Linda  GaaM  of  Ftonda,  Inc. 

Tampa,  FL 
Linda  GasM  of  the  Mid-At- 

lanlic  Mooraalown.  NJ. 
Unda  GaaM  of  the  GrMt 

Lakes,     Inc..    Cleveland. 

OH. 

UNIGAS.  mc.  Ponce.  PR 

Unda   GaaM   of   Southam 

rank  II  Ilia,     mc     Sania 

Ana.CA. 
GanEx.  Lkl.  Dm  Moinaa.  lA. 
Unton     CartMde     mduamai 

Gaaaa,  mc.  Danbury.  CT. 
Unda  GaaM  of  tha  Weal, 

Oakland,  CA. 
Linda  GaaM  of  the  Midwest. 

VaC,  nWKIO,  L. 

Undo  Gaooo  of  Now  Eng- 
londL  Inc.,  Wool  Hortfonl, 
CT. 

Unda  GaaM  of  Florida.  Inc.. 
Tampa.  FL 


6156 
8156 
8156 
8156 

8156 
8156 

8156 

8156 
8445 

0518 

8526 

8556 

6556 

8556 

6556 

8556 
6556 

6566 

8556 

8862 
6862 
8862 
8862 
8862 
8862 

8862 
8862 
8862 


6862 
8862 


8862 
8015 

8915 

8915 

8615 

8015 


Applica- 
tion No. 

Applicant 

PartiMto 

exemp- 

taxi 

801 5-P 

Unda  GasM  of  the  Mid-At- 
IwitiC  Moorestown.  NJ. 

8015 

801 5-P 

Linde  GasM  of  the  Great 
Lakes,  mc.  CtevelarKl, 
OH. 

8015 

801 5-P 

UNIGAS.  Inc.  Ponce,  PR 

8015 

8023-P 

Union  Cwbide  Industrial 
Gases.  Inc.,  Danbury,  CT. 

8923 

8044-P 

Linde  Gases  of  the  West, 
Oakland,  CA. 

8044 

8944-P 

Unda  GaaM  of  New  Eng- 
land, mc.  West  Hartford. 
CT. 

8044 

8044-P 

Linda  GasM  of  Florida,  mc, 
Tampa,  FL 

8044 

8088-P 

Owen  Oil  Tooh.  Inc,  Fort 
WorlKTX. 

8068 

0034-P 

Uf«on  CarbKle  Industrial 
Gases.  Inc..  Danbury,  CT. 

0034 

0034-P 

Linde  Gases  of  Southem 
Calilomu.  mc,  Santa 
Ana,CA. 

0034 

9034-P 

UNIGAS,  mc.  Ponce.  PR 

0034 

0034-P 

Linde  Gases  of  the  South- 
east Inc.,  WitoTunglon.  NC. 

0034 

0034-P 

Linde  Gases  of  ttie  Mid-At- 
lantic. Moorestown,  NJ. 

0034 

0034-P 

Linde  Gases  of  the  West, 
Oakland,  CA. 

0034 

0034-P 

Linde  Gases  of  Htm  Eng- 
land, Inc.,  West  Hwtford, 
CT. 

0034 

0034-P 

Tampa.  FL 

0034 

0034-P 

Linda  GaaM  of  the  Midwest 
mc.KMde.IL 

0034 

0034-P 

GenEx,  Ltd..  Dm  Moines.  lA.. 

0034 

0047-P 

Linde  Puerto  Rico,  mc, 
Gurabo,  PR. 

0047 

0047-P 

Unton  Carbide  Indusmal 
Gases.  Inc.,  Danbury.  CT. 

0047 

0047-P 

Linde  Gases  of  Southem 
Cafekxna,  mc.  Santa 
Ana,CA. 

9047 

0047-P 

UNIGAS.  Inc.,  Ponca,  PR 

9047 

9047-P 

Linde  Gases  of  the  South- 
east. Inc.,  Wilmington.  NC. 

0047 

0047-P 

Linde  Gases  of  the  Mid-AI- 
lantic,  Moorestowrt,  NJ. 

0047 

0047-P 

Linde  Gases  of  the  West, 
Oakland.  CA. 

0047 

0047-P 

Lirtde  Gases  of  New  Eng- 
land, Inc..  West  Hartlord, 
CT. 

0047 

0047-P 

Linda  GaaM  of  tha  Great 
Lakaa,  mc,  devetwd, 
OH. 

0047 

0047-P 

Linde  Gases  of  Florida,  Inc. 
Tampa,  FL 

9047 

0047-P 

Unda  GaaM  Of  tha  Midwest 
mc,HasWa.lL 

0047 

0O47-P 

GenEx.  Ltd..  Dm  MoinM.  lA.. 

0047 

0275-P 

FriM  &  Fnes,  Cincinnati,  OH.J 

0275 

Applica- 
tion No. 

Applicanl 

ParliMlo 

axamp- 

kon 

9414-P 

Union  Cartiide  mdustrial 
Gases,  Inc.,  Danbury.  CT. 

0414 

9414-P 

Linda  GasM  of  .Southern 
Caifoma,  mc  Santa 
Ana.CA. 

9414 

0414-P 

Linde  Gases  of  the  Mid-At- 
lantic, Moorestown,  fiJ. 

9414 

0414-P 

Linde  Gases  of  the  West 
Oakland,  CA. 

9414 

0414-P 

Linde  Gases  of  l^ew  Eng- 
land. Inc..  West  Hartford, 
CT. 

9414 

0414-P 

Linde  GasM  of  Ftorida,  Inc, 
Tampa.  FL 

9414 

0414-P 

Linde  Gasm  of  the  Midwest 
mc.  HiNSMla.  IL 

0414 

9414-P 

GanEx.  Lkt.  Dm  Moines.  lA.. 

0414 

9436-P 

Union  Cartiwie  Industrie 
GasM.  Inc..  Danbury,  CT. 

0436 

9507-P 

Linde  Puerto  Rico.  Inc. 
Gurabo,  PR. 

0507 

9507-P 

Union  CarbKlR  Industrial 
GasM,  Inc.  Danbury,  CT. 

0507 

9507-P 

Linde  Gases  of  Southem 
California.  Inc..  Santa 
Ana.CA. 

0507 

9507-P 

UNIGAS.  Inc.  Ponce.  PR     „ 

0507 

9507-P 

Linde  GasM  of  the  .South- 
east Inc.,  WUrrwigton.  NC. 

0507 

9507-P 

Linde  Gases  of  the  MMt-At- 
lantic.  Moorestown,  NJ. 

0507 

9507-P 

Linda  GasM  of  the  West 
Oakland.  CA. 

9S07 

9507-P 

Linde  GasM  of  New  Eng- 
land, Inc..  West  Hartford, 
CT. 

0507 

9507.P 

Linde  Gases  of  the  Great 
Lakes.  Inc.  Oeveiand. 
OH. 

0507 

9507-P 

Linda  GasM  of  Florida.  Inc. 

Tampa.  FL 

0507 

9507-P 

MG  mdustnes.  Valley  Forge, 
PA. 

9507 

9690-P 

Tri-River  Chemical  Co.,  Inc. 
Paaco.WA. 

0690 

9760-P 

0760 

DE'. 

9785-P 

Puerto  Rico  Marine  Manage- 

0785 

9916-P 

PetroMe  Corp.,  St  Louia. 
MO. 

0016 

9946-P 

Union  CarNde  Industrie 
Gases.  Inc..  Danbury,  CT. 

0046 

994&-P 

Linde  Gases  of  Southem 
CakfomM,  Inc..  Santa 
Ana.CA. 

0046 

9046-P 

Linde  Gases  of  tha  Mid-At- 
lantic Moorestown.  NJ. 

9946 

e046-P 

Linda  GaaM  of  New  Eng- 
Iwid,  mc.  West  Hartkxd, 
CT. 

0046 

Appica- 

konNo. 

Appicam 

Partwato 

oxoni|K 

kon 

0946-P 

Unda  GasM  of  Ftonda.  Inc. 
Tampa,  FL 

9946 

AQje_D 

VWv    r 

Unda  GasM  of  the  Midwest 
mc,  iinnxio.  IL 

9946 

Linda  GaaM  of  the  West 
OaUwMlCA. 

9946 

995»-P 

Natnnal  Stvch  vid  Chem- 
cal  Corp..  Bndgewater.  NJ. 

9953 

10069-P 

Cakergy  ChamKal  Co..  PHta- 
burgn,PA. 

10089 

>To  aiMhoriza  shipment  by  rail  of  lai^packa.'' 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S,C,  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC  on  January  9, 
1060. 

),  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  89-742  Filed  1-11-80;  8:45  am) 
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Granta  andDeftiate  of  Appicationa  for 
Examptiona 

AOENCy:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

SUMMARY:  In  accordance  %vith  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
cm  Part  107,  Subpart  B).  notice  is 
hereby  given  of  the  exemptions  granted 
in  July-September  1988.  TTie  modes  of 
transportation  involved  are  identified  by 
a  nimiber  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
1 — Motor  vehicle,  2 — Rail  freight  3 — 
Cargo  vessel  4 — Cargo-only  airtrafl.  5 — 
Passenger-carrying  aircraft  Application 
numbers  prefixed  by  the  letters  EE 
represent  applications  for  Emergency 
Exemptions. 


Renewal  and  Party  to  Exemptions 


Appkcatton 
No. 

Exemption  No. 

Appicam 

Regulation(s)  Elected 

Nahra  of  axempkon  thereof 

DOT-E868 
DOT-E2582 

49  CFR  173.3(a),  173.7(a),  174.10. 
174.104(f).        174.8.        177.801, 
177.806(a). 

49  CFR  175.3.  Pwt  173.  Subpwts 
D.  E,  F.  G. 

868-X 

U.&  Department  of  Defense,  Falls 
Church.  VA. 

Air  Products  and  Chemicals,  Inc. 
ASentown,  PA. 

2S82-P 

of  Defense  shippers  in  DOT  Speoficakon  conlaineis. 
(ModM  1  and  2.) 

ond4.) 

1270 
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Renewal  and  Party  to  Exemptions— Continued 


Na 


E)Minpilon  No* 


Appleant 


Nilure  ol  MwnpMon  ffMraof 


3121-X 
S121-X 

914f-X 

91«7-X 

31«7-X 
31$7-X 
3788-X 

4sa»-x 

4734-X 

4860-P 
S24«-P 

S24»-X 

5493-X 

saoo-p 

S648-X 

S704-X 

5704-P 
5a20-X 

594a-X 

aoift-x 

601 6-X 

ao7i-x 

6117-X 
8290-X 

a2e7-x 

e293-> 

e2s»-x 


DOT-E3121 
0OT-E3121 

0OT-C3142 

00T-€3ia7 

OOr-E3187 

0OT-E31t7 

0OT-E37W 

DOr-£4S8e 
001-6  4734 

DOT-E4860 
OOT-E8e4t 

0OT-E5246 

DOT-£S4«3 
OOT-ESaOO 
0OT-£Se49 

DOr^S704 

OOT-ES704 
OOT-ESaSO 

0OT-ESM8 
OOT-EaO10 
0OT-Ea016 
0OT-Ea071 

DOT-€ei17 

OOT-E82SO 

DOT-Een? 

0OT-E82a3 
DOT-E6293 


Chureh,VA. 
U>S>  DipwtnMnl  of  DilonM.  Foio 

oa■c^vA. 


U.S>  Dipofftnont  of  cnifQy*  Wuh> 


PPQ  InduHrtMi  Inc.,  PMMwfgh,  PA. 


PPQ  InduoMoOi  Inc.*  rftttbufQh,  PA.. 


8to  QpiMi  of  Ftoridt.  hc^  SL 

PMintwg.FL 


4S  CFR  173J3a(a).  177M1(b). 
40  CFR173.33e(a),  177A41(b). 

4»CPR173^a)(1 


VflncfMiii,  Inc..  Locfcport,  NY . 


U.&  OipwIiMnI  o(  Envgy.  WMtv 

Inglon,  DC. 
Qararal    Elsclric    Cowyny    a» 

ooiw  PradudB  0^.,  wmrtonl, 

NY. 
AuMin  Powdar  Ca.  OMViand,  OH... 

MiQncvoK  QowTwiwnl  snd  Indm 
kM  BMltoniet  Cd.  Port  Mkyiw. 

m. 


MonMm  Sulphur  «  QMnHcal  Co. 

Ofyi.  MT. 
Bandgip       Tactinology       Cotp.. 

BroQiftfiid.  CO. 
GrMi     UAm     Owmlcal     Cotp., 

Adrtw  ML 

RECa  mc  Sad  Lata  CNy.  UT 


49    CFR    173.1ig(m).    173.21(b), 
173.218. 173.221(aK3). 


49    CFR    173.1 190n).    173.21(b). 
173.218,  173.221(«M3). 

49    CFR    173.1 19(m).    173^1(b), 
173.218. 173.221(a)(3). 

48  CFR  173.119,  173.245,  173288. 


48  CFR  173.66(a) 

48CFH  173.119(m),  173  135(aM9). 
173.136(a)(8).  173.2eO(aM8). 

48  CFR  173.100(01^  175i3 

49  CFR  173.431(14, 17M 


49  CFR  173.431(a).  175.3- 


49  CFR  172S04(a).  173.314(C). 


Om  Corp..  Eaat  ANon,  IL. 

Id  Amartcaa.  Inc.  \MbninQlon,  DE.. 


U.S.  Oipartmani  c*  Enargy,  Waah- 

lnalon.OC. 
Magnola    WaMng    Supply    Ca. 
Houalon,TX 

WaUng  Supply  Co.  be. 
BulMaNY. 

Muuv.  vwoii.  ri^  .^ *«.« 


49  CFR  175.3,  Part  173,  Subparta 

O.F.a 
49  CFR  173.154(a) 


48CFR  173.62,  173.93(a).. 

48  CFR  173.e^  173.93(a).. 

49  CFR  173.315(a).. 


Montana  Suipiw  A  Clwnical  Ca, 
MT. 


Fala 


Chu^:^VA. 


ia.OA. 


OIn  Copi.  Eait  ARon,  M.— 


nvcuMS.  inc.  ffwwviQmii  uc.. 


49  CFR  173.116,  173.417, 173.467. 

49  CFR  173.31S(a) 

49  CFR  173.315(a) 

49  CFR  173.304, 173.30S,  175.3 ..... 

49  CFR  172.504.  173.314(c) 


49  CFR  173.101,  173.102,  173J9, 
173.79,  173J7,  173.82,  173.94, 
178J3. 177.848. 

49  CFR  178.154,  173.217(a) 


To  auttwrtza  a  packaging  atrangawanl  ttiafi  la  ilMilar  to 

ourranOy  aulhortzad  packaging  aMoapi  a  luptura  dM 

aaaamMy  haa  baan  addad  (Moda  1.) 
To  auttwrtza  uaa  of  ak  nonOOT  ipacMcalton  patabia 

lanka  martWdad  togatiar  wmn  a  kama  and  aaouraly 

mounlad  on  a  truck  cbaaaia,  for  kanaportalion  o(  aam- 

nMUa  and  oonoalva  Iquida.  (Moda  1.) 
To  ai^hoftza  shlpmant  ol  nonManMnabla  conipraaaad  gaaaa 

in  DOT  SpacMcatton  3A1800  or  3A2000  cylndaia,  Irom 

wfvch  a  oonHolad  flow  of  gaa  la  ralaaaad  to  a  laak 

calibration  apparatoa.  (Modaa  1  and  Z) 
To  wrihoriza  modWcalton  of  8w  praaat)ad  packaging  that 

conatala  of  culling  holaa  at  9w  lop  and  bottom  of  oach 

faca  of  tha  Ibaiboard  owarpack  to  inpnm  air  drcula- 

bon.  (Mode  1.) 
To  aulhortza  ahipmant  of  Wammabla  iqukta  or  orgwac 

paroiddaa  In  vartoua  non-OOT  and  DOT  SpaciBcalion 

containara.  (Moda  1.) 
To  aulhoriza  aNpnwnl  of  flammabla  Iqukta  or  organic 

paroiddaa  in  vartoua  non-OOT  and  DOT  Speclficalion 

containara.  (Modal.) 
To  auttKiriza  uaa  of  DOT  Spacillcainn  MC-304.  MC-307 

and  MC-312  cargo  tanka,  for  tranaportaMon  of  oartan 

flanwiabia  and  conoai»a  iquda.  (Moda  1.) 
To  aulhoriza  uaa  of  packaging  not  praaandy  praacrt>ed  lor 

cartain  high  axptoaivaa.  (Moda  1.) 
To  aulhoriza  uaa  of  modWad  DOT  Spacilication  140-331 

cargo  tanks,  kx  Iranaportaton  of  cartain  flamtnabla  Iq- 
ukta and  corroanra  matariaia.  (Moda  1.) 
To  bacoma  a  party  to  examptton  4850.  (Modaa  V  2.  and 

3) 
To  bacoma  a  party  to  axemptton  5248.  (Modaa  1,  2,  and 

4J 

To  aulhoriza  ihipmant  of  a  cartain  quantity  of  pokinum- 
210  in  any  DOT  Specification  approved  outer  Type  A 
packaging.  (Modaa  1.  2.  and  4.) 

To  aulhoriza  ahipmani  of  hydrogen  aulfkia  in  DOT  SpeaH- 
cadon  105A600W  tank  cara.  (Mode  2.) 

To  bacoma  a  party  to  axempbon  S60a  (Modaa  1.  2,  and 
4.) 

To  authorize  th^menl  of  an  ondizar,  in  noihOOJ  apactft- 
calton  pdypropylane  or  pdyelhylene  bega.  (Modaa  1 
and  2.) 

To  aulhoriza  transport  of  certain  Ciaaa  A  and  B  axptosives 
in  preecrlbed  non-OOT  apecalKalnn  aleel  dnjma.  (Modee 
1.  Z  and  3.) 

To  bacoma  a  party  to  axemptton  5704  (Modaa  i,  2,  «id 
3.) 

To  authorte  ahipmant  of  nonflamnMble  gaaaa  in  non-OOT 
apaciHcalion  IMO  Type  5  portable  tanka.  (Modaa  1,  2, 
arvia.) 

To  authorize  shtpmenl  of  packaged  radkiadive  waste  ma- 
tariaia in  ATMX  500  or  600  rail  cars.  (Moda  2) 

To  aulhoriza  shipmani  of  iquM  oxygen,  nitrogen,  and 
argon  In  non-OOT  ^)edicaion  portable  twika.  (Moda  1.) 

To  authoriza  shipmeni  of  iqukl  ocygan,  nilrogan,  vid 
argon  m  norvOOT  specifcaion  portabia  tanks.  (Mode  1.) 

To  authorize  uee  of  rwrvOOT  apedfcation  pressure  ves- 
aala,  tor  transporiabon  of  nonnammabie  convesaed 
gasee.  (Modea  1,  2,  4.  wid  5.) 

To  authonze  tranaport  of  hydrogen  suNide  in  DOT  Specifi- 
cation 105A600W  tank  car  tanka  or  proposed  DOT 
SpecificaUon  120A800W  tw*  car  tanks.  (Mode  2). 

To  aulhoriza  shipmani  of  partiaiy  die  aaaemblsd  derail 
with  exptoakte  componema  (ajectwn  aeal  wid  canopy 
related  devtoea)  ramainng  inilaMsd.  (Modee  1  end  3.) 

To  auOwrize  uee  of  DOT  SpecWcallon  12B  corrugated 


48  CFR  173.21(b),  173.248.. 


49  CFR  173.21(b).  173>I8.. 


nort^XJT  speciflcalion  double-laoed  flberboerd  boxes. 

tor  kanaportadori  of  cartain  ooddbing  matsrWa.  (Modaa 

1.  ^  and  3.) 
To  authorize  \nnpon  of  certain  corroaNa  Kqukls.  in  DOT 

Spaciflcalfan  MC-311  or  MC-312  lank  motor  vahidaa. 

(Model.) 
To  auttwrize  transport  of  certain  corroaiwa  Iqukte.  In  DOT 

SpecifKation  MC-311  or  MC-312  twk  motor  vehtdea. 

(Modal.) 
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Renewal  and  Party  to  Exemptions— Continued 


Appicatfon 
Na 


629S-X 


6296-X 


6296-X 


6296-X 


6349-X 


e369-X 


6442-X 

6472-X 
6630-X 
653ft-X 
6543-X 

6543-X 

6610-X 

6610-X 

662e-P 
6670-X 

6670-X 

6681-X 

ea95-x 

6724-X 

6762-X 
6874-X 
690e-X 


Eaampdon  Na 


0OT-E6206 


DOT-E6296 


OOT-E6296 


DOT-E6296 


OOT-E6349 


DOT-E6369 


6418-X  OOT-E  6418 


0OT-E6442 

DOT-E6472 
OOT-E  6S30 
OOT-E  6538 
D(7T-E6543 

OOT-E  6543 

OOT-E  6610 

OOT-E  6610 

OOT-E  8626 
OOT-E  6670 

OOT-E  6670 

OOT-E  6691 
OOT-E  < 


OOT-E  6724 


DOT-E6762 


OOT-E  6874 


OOT-E  6906 


esea-x       oot-E6922 


Applcant 


UMROVAL    Chemical    Company. 
Inc.,  Belharty,  CT. 

Mnerican  Cyanamkl  Co..  Wayne, 
NJ. 

Phorte  noulenc  Ag  Co.,  Roaoarch 
irwipe  rw«  m^ 

Rhone-Poulenc     Inc,     Monmouth 
Junction,  NJ. 

Airoo  InduatM  Oaiaa.  New  Jersey. 
NJ. 

E.I.  du  Pont  de  Namoura  «  Ck)., 
kto.,  WMmington,  OE. 

J.R.  SaapkM  Ca,  PocaMto,  O 


US.  Departrwam  of  Defense,  Fafls 
Church,  VA. 


Morton  Thiokol,  Inc.,  Ogdon,  UT . 


AGL    Wekflng    Supply   Compwiy, 
Inc.,  Ckflon,  NJ. 

Hanco  Inlemational.  In&«  Miami,  FL. 


Sofcjiionfc 

NJ. 


CofTwig 


ChonricalB,  Inc.,  Faif- 


Worfca*  Coming.  NY -. 


Catalyst   Roaouroaa,    Inc.,    Elyna, 
OK 

ARCO  Otamical  Co,  Pasadena, 
TX 

Sbato  WaMng  Supply  Co,  toe. 

Buffato,NY. 
E  L  du  Port  da  Nemours  «  Co, 

Inc,  \Mlmington,  OE. 

Airca    The    BOG    (aroup.    toe, 
Murray  HH.NJ. 

Union  Cwbkle  Corp,  Linde  DM- 

skirt,  Oanbiay,  CT. 
ArtMl^auwel-Rai,    Oouai,    Cedex, 

Frarwe. 

US.  Department  of  Oeiense,  Fate 
ChurG^VA. 


Taytor  Technotogies,  Inc.  Sparks, 
Ma 

Deguaaa  Owp,  rtdgslrtd  Park.  NJ. 


U.&  Oepertment  of  Defense.  Falls 
Churc^VA. 

Halocarbon  Products  Corp,  North 
Auguata,SC. 


Regulalk>n(s)  afleclad 


49  CFR  173.377(g) 

49  CFR  173.377(g) 

49  CFR  173.377(g) 


49  CFR  173.377(g) 

49  CFR  172101, 173.315(a) 

49  CFR  173.346(aH10). 

173.347(aH2).  1 73.352(aK4). 

173.374(a). 
49  CFR  173.357(b) 1 

49  CFR  173.53(k).  173.87 

49  CFR  173.91 


49  CFR  173.302(C)  .- 


49  CFR  173.304(d)(3)Ci),  178.33. 


49  CFR  173.119.  173.135(a)(6). 
173.136(a)(5).  173245.  173.247. 
173271.  175J. 

49  CFR  173.119.  173.135(a)(6). 
173.136(aK5).  173245.  173.247. 
173.271. 175J. 

49  CFR  173.221 


Nature  of  axempbon  toereof 


49  CFR  173^21... 


49  CFR  173J4(e)(15)(i). 

173.34(eK15)(v).  175.3. 
49  CFR  173J01(d),  173.302._. 


49  CFR  173.301(d),  173.302„ 


49  CFR  ^7334M^^Sm.  P»t  107. 

Appendfac  a 
49  CFR  173.315 


49  CFR  172.101.  173.89,  175J 


49  CFR  173.286(b)(2).  175  J 


49  CFR  17^101. 173.370(14(13)- 


49     CFR     173.302(a)(1).     175  J. 
178.65. 

49  CFR  173.314(c).  179J0O-15 


To  milhonze  addHional  bag  pacfcagmgs.  lor  transportation 

of  certain  Oass  B  poisons  n  DOT  Speoficakon  440 

muHi-wal  paper  bags.  (Modes  1  and  2.) 
To  aiMhonze  addttnnal  bag  packagngs.  tor  transportatnn 

of  certain  Oaaa  B  poiaons  in  DOT  SpectAcatxyi  440 

muNHMl  paper  baga.  (Modes  1  and  2) 
To  authorize  addttnnal  beg  peckagings.  lor  tranaportatnn 

of  certain  Class  B  poisons  in  DOT  Specifcaaori  440 

mM^Maa  paper  bega.  (lylodaa  1  and  2) 
To  auttnrize  eddibonal  bag  peckagings,  lor  kanaportatxxi 

of  certain  Class  B  poMons  In  DOT  Specikcation  440 

multiwl  paper  bags.  (Modes  1  and  2 ) 
To  authorize  uaa  of  non-OOT  specilication  naulated.  con- 

tainenzed  portable  tanks,  tar  shipment  of  certato  Iten- 

mebto  and  nonHammable  gaaea.  (Modea  1.  2  and  3.) 
To  authorize  use  ol  AAR  proposed  DOT  Specikcatton 

120A300W  and  120A400W  tank  car  tar*s,  lor  tmpor- 

talion  of  certam  Class  B  potsorxxjs  kquds.  (Mode  2) 
To  authonze  use  of  OCT  SpecificatKio  lkilC-303.  MC-304. 

MC-306.  MC-307.  MC-310  or  IMC-312  steel  cwgo  tw*s 

for  tranaportakon  of  Ciess  B  posorxxs  ixMds  (Moda  1.) 
To  authorize  karaport  of  a  155mm  high  oxptoai^o  proiec- 

lile  contawing  either  a  corroswe  or  llwnnMble  IxMd  m 

metal  canrestar  with  an  inner  polycthytene  container. 

(Modest  V)d2) 
To  authorize  use  ol  rxyvOOT  specificakon  polystyrene 

contairwrs.  tor  transportatxxi  of  certavi  Class  B  ei^jto- 

aives.  (Modes  1.  2  and  3.) 
To  authorize  ahipment  of  hydrogen  and  mortures  of  hycko- 

gen  with  hekum,  srgon  or  nrtrogen  r\  DOT  Specilicakon 

3A.  3AA.  3AX  or  3AAX  steel  cytnders.  (Modes  1  wid  2) 
To  authorize  uee  of  a  non-OOT  spectkcation  nsKle  nonre- 

labls  metal  containar.  tor  tanspoitakun  ol  s  certwn 

flammable  gas.  (Modes  1  and  3.) 
To  authorize  shipmsrt  of  certavi  corroswe  and  flammabto 

kqiads  In  norvOOT  specikcation  16  gauge.  Type  304 

staintoss  steel  cyHndsrs  and/or  14  gauge  Type  316 

staimesa  steel  cylnders.  (Modes  1.  2  3.  and  4 ) 
To  authoriza  shipmsiit  of  certaai  corrowve  end  n«i»nebte 

iquds  in  nor>OOT  speciflcakon  16  gauge.  Type  304 

atainlaaa  alael  cyindais  and/or  14  geuge  Type  316 

stainleaa  steel  cybnders^  (Modes  1.  2.  3.  wid  4.) 
To  authorize  shipment  ol  an  organic  perogbda  in  DOT 

Specikcation  111A100W6  tank  cws  and  MC-307  c»go 

tMks  (Modes  1  and  2) 
To  authorize  shipment  of  an  organic  peroxkto  m  DOT 

Speolicabon  111A100W6  lank  cars  and  MC-307  cwgo 

tanks.  (Modea  1  and  2) 
To  become  a  party  to  axempton  6626  (Modes  1.  2.  3.  4. 

and  5.) 
To  authorize   shipment   of   tetrafkxyomelhene,   in   DOT 

Specikcafcon      3A2400.      3AA2400.      3AX2400      «id 

3AAX2400  cyfinders.  (Mode  1 ) 
To  authorize   shipment   of   tetrafluofomethwie.   in   DOT 

Speciflcakon      3A2400.      3AA2400.      3AX2400      wxl 

3AAX2400  cykndars.  (Mode  1.) 
To  correct  the  address  relerencad  tar  the  hoUer  (Modes 

1,  2  3.  4.  and  5.) 
To  authorize  uaa  ol  a  nonOOT  speoficakon  MO  Type  5 

portable  tank,  tor  kanaportakon  ol  oerta»  nonBan»iiaUe 

cowprasaed  gaaaa.  (ktodea  1.  2  and  3.) 
To  authorize  transport  of  caseless  ammunition  in  an  matoe 

fliMrboerd  box  with  egg  crato  aaperakons  snd  over- 
packed  in  a  nor>-OOT  apeakcakon  skong  wooden  box. 

(Modes  1  and  4.) 
To  authorize  transport  of  cftenacal  kits  in  plaskc  inskle 
in   plaskc   oxei pecked   n   fiberboerd 
1.2  3.  w<d  4) 
To  authorize  transport  of  aodum  and  potssawm  cyankiaa 

to  non^Xn  aparikration  wooden  boMs.  (Modes  1.  2 

and  3.) 
To  autoortM  oertMn  wariances  kom  the  speokcetions  tor 

DOT  Speciflcakon  30  cykndars,  used  to  ranaport  cartain 

non-flammabto  gaaaa.  (Modes  i.  2.  3,  and  4 ) 
To  authorize  uaa  ol  a  DOT  Specification  106A500-X  muW- 

inl  tank  car  tank,  for  sNpment  of  certan  compfsseed 
(Modes  1. 2  and  3.) 
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Renewal  and  Party  to  ExEMFnoNS— Continued 


ApptMton 
Na 


cJMtnpoon  NO. 


AppicwN 


R«guMion(()  affected 


Natura  of  exemption  thereof 


6827-X 

a027-X 
aM4-X 
6071-X 

ee9»-x 

702e-X 

7041-X 

7052-X 

70S2-X 

70S2-P 
7052-*» 
7052-P 
7052-P 
7052-P 
7052-P 
7052-P 
7096-X 

7087-X 
7247-X 

726e-X 
7456-P 

74efr-x 

7573-X 

7e07-P 

7W7-P 
T907-P 
T90fT-P 
7607-P 
7607-P 

7S16-X 


OOT-E60Z7 

0OT-E6827 
DOT-E6944 
OOT-E  0871 

00T-E69W 

DOT-E702S 

OOT-E  7041 

DOT-E7052 

OOT-E  7052 

OOT-E  7052 
DOT-E7052 
DOT-E7062 
OOT-E  7052 
DOT-E7052 
DOT-E7052 
OOT-E  7052 
OOT-E  70«e 

DOT-E7087 

DOT-E7247 

I 

DOT-E726e 
OOT-E  7455 
OOT-E  7406 
OOT-E  7573 

OOT-E  7607 

OOT-E  7807 
OOT-E  7607 
OOT-E  7607 
DOT-E7607 
OOT-E  7807 

OOT-E  7816 


Qreat  UMe  QMmicil  Coip.,  El 
Dorado,  AR. 

Bromine  Compounda,  Ltd..  Beer- 

Sheva.  larael  64101. 
U.S.  Oepaflment  of  Oefense.  FaHs 

ChurtavVA. 
Aocu-Standard,  Ina.  New  Haven, 

CT. 


US.  Department  of  Oefenae,  Fala 
Chorcf),  VA 


48  CFR  173.353.. 


Waller  Kldde.  Wilaon,  NC.. 


49  CFR  173.353 „ 

49  CFR  r73.62(a).  177.834<U<1).. 
49  CFR  Parte  100-199 

49  CFR  176120<b) 


49     CFR      173.304<a)<1).     175.3. 
178.47. 


Eltiyt  Corp.,  Baton  Rouge,  LA.. 


Engineered  Asaembiaa  Corp..  CM- 
ton.  NJ. 

AKervBradtoy  Co..  MMiWMhea,  Wl..„ 


Lockheed    Aeronautical    Systems 

Co..  Burbank.  CA. 
Tracer    Applied    Sciences,     Inc., 

Rocfcy«e.  MO. 
Tauber     Electronca,     Inc.,     Sen 

0«go.CA. 
OigiCourae,  Irtc.,  Harahan,  LA 


49CFR173.134<a)<6). 


Beta  Pttaae,  Inc..  MenIo  PaiK  CA.„. 

3*il.  St  Paul.  MN _ 

Wftttaker-Ywdney  Ponver  Systems, 

WaWwin,MA. 
Fike  Corp.,  BKie  Springs,  Mo — 


Plant  Products  Corp..  Vero  Beecti, 
FL 

U.S.  Department  of  Defense,  Fals 
Church.  VA. 


Union  Cartide  Corp.,  Dartmry,  CT- 


Auslin  Powder  Ca.  Cleveland.  OH.... 


49  CFR  172.101.  172.420,  175.3. 

49  CFR  172.101,  172.420,  175.3., 

49  CFR  172.101,  172.420,  175.3. 
49  CFR  172.101,  172.420.  175.3. 
49  CFR  17^101,  172.420,  175.3. 
49  CFR  172101.  17^420,  175.3. 
49  CFR  172.101.  172.420.  175.3. 
49  CFR  172.101,  172.420.  175.3. 
49  CFR  172.101,  17^420,  175.3. 
49  CFR  173.304(a«1),  178.56...... 


49  CFR  173.377(f)... 


Fvmersch  Inc.,  Piincelort,  NJ.. 


U.S.  Oepertmeni  of 
Church.  VA 


Oeleoss.  FaMa 


Har^eon  Engineers.  Inc.  Spnngfield. 

IL 

I.T.  Corp.,  Torrance.  CA 

Wapora.  ma.  AUanla.  QA 

neeponee  nemaH.  nocrwewr.  nj — 
nyaromeeica.  vie.  neMne.  m  i  ........ 

Belz  Munlock  end  Conearea  bic 

(BMC).  Plymoulh  Maeing.  PA. 
AlcMeon.  Topeka  and  Santa  Fe 

Ry.  Ca.  CMcago.  IL 


49  CFR  146.29-11(0(19).  146.29- 
75(b)(2). 


49  CFR  173.304(aM1) 


49    CFR    176.177(g).    176.177(h). 

178.177(n).  176.177(q). 

176.177(r).  176.410(e). 
49  CFR  173.119(a)(7).  175J 


49  CFR  Part  107.  Subpart  B,  Part 
172.  Part  175. 


49  CFR  172.101.  175J.. 

48  CFR  172.101. 17S.3.. 
48CFR17^101.17S.^.. 
46  CFR  172.101.  17SJ- 


48  CFR  172.101.  175J 

48  CFR  17i101.  175.3 

48  CFR  172.200(a).  172.204(a). 
172.204(d).  174.12.  174.24(a). 
174JS(b)(2),  174J. 


To  aultwrize  use  of  a  norvOOT  apeoAcalion  portable  tank, 
for  transportation  of  certain  Ctaae  8  poisonous  kquida. 
(Modes  1,  2.  and  3.) 

To  suttxxize  rail  tretght  as  an  additional  mode  of  transpor- 
tation. (Modes  1 .  2.  and  3.) 

To  authorize  transport  of  a  iiqutd  high  explosive  In  ■ 
speoaMy  designed  stainless  steel  deswcator.  (Mode  1.) 

To  euthorize  transport  of  smaU  quantities  of  reagent 
ctwmicals  in  irwde  glass  bottles  packed  m  m«tai  boxes, 
overpecked  in  a  strong  wooden  or  fil)erboard  t)Ox. 
(Modes1,2.  3,  4,  «vt5.) 

To  euttKxize  cargo  toading  hatches  of  vessels  being 
toaded  with  mrfitary  expk>sives  to  remein  open  overnight 
under  certain  conditions.  (Mode  3.) 

To  authorize  manufacture,  marking  and  sale  of  norvDOT 
specification  weldod  steel  preesure  veesel  for  transporta- 
tion of  a  compressed  gas.  (Modes  1.  2,  4,  5.) 

To  authorize  shipment  of  pyrophonc  waste  materials  In 
norvDOT  spocrficatioo  cargo  tank  of  the  MC-331  type. 
(Model.) 

To  authorize  shipment,  of  batteriea  containing  lithium  and 
other  materials,  classed  as  flammable  soM.  (Modes  1, 
2,  3,  and  4.) 

To  authonze  8h<>ment  of  batteries  containing  lithium  and 
other  matenals.  classed  as  flammable  solid.  (Modes  1. 
2.  3.  and  4.) 

To  become  a  party  to  exemptions  7052  (Modes  1.  2,  3. 
and  4.) 

To  become  a  party  to  exemption  7052  (Modes  1,  2,  3,  and 
4.) 

To  become  a  party  to  exemption  7052  (Modes  1.  2.  3,  and 
4.) 

To  become  a  party  to  exemption  7052  (Modes  1.  2,  3,  and 
4.) 

To  become  a  party  to  exemptxxi  7052  (Modes  1.  2.  3.  and 
4.) 

To  become  a  party  to  exemption  7052  (Modes  1.  2,  3,  and 
4.) 

To  become  a  party  to  exemption  7052  (Modes  1,  2.  3.  artd 
4.) 

To  authorize  shipment  of  bromotnfhioromethane  (Freon 
1301)  in  non-OOT  specification  cykrvjers.  fabricated  in 
accordance  with  DOT  Speoficatton  48240ET  with  cer- 
tain exceptions.  (Modes  1,  2,  and  3.) 

To  authorize  shipment  of  dry  mixtures  of  parnihion  and 
tatraethyl  dithio  pyroptx)spnate  from  speoficatxxi  pack- 
ing requirements.  (Mode  1 ) 

To  auttionze  a  bulkhead  in  the  kiwer  hoW  of  a  vessel 
eeparaUng  nhtary  explosives  from  general  cargo  to  be 
aecured  on  4  inch  by  6  Inch  upnghts,  *i  keu  of  Itie 
required  6  by  6  Inch  uprights.  (Mode  3.) 

To  auttionze  use  of  a  CX3T  Specification  39  nonrefUlable 
cylinder,  for  shipment  of  a  nonflammable  compressed 
gaa.  (Modes  1.2.  and  3.) 

To  become  a  party  to  exemption  7455  (Mode  3.) 


To  authorize  shipment  of  certain  flammable  liquid  mixturea, 
in  a  spun  99-percent  pure  aluminum  can.  overpecked  in 
a  corrugated  fibarboam  box.  (Iitodes  1.  Z  3,  and  4.) 

To  aulhorizs  transport  of  arcraft  knded  with  military  explo- 
aiwea  ar«l  ammunition  arx)  oiher  hazardous  matenals 
forbidden  or  In  quantities  greater  than  allowed  for  cargo- 
onty  amnft  (Mode  4.) 

To  become  a  party  to  exemption  7607.  (Mode  5.) 


a  psvty  to  axampiion  7607.  (Mode  5.) 
a  party  to  exemption  7607.  (Mode  5.) 
a  party  to  axemptxxi  7607.  (Mode  S.) 
a  party  to  exemption  7607.  (Mode  5.) 
a  party  to  exempbon  7607.  (Mode  5.) 


To  aultiorize  carrier  to  accept  telepfwnic  and  electronic 
data  excltange  N^miiiakon  from  shippers  and  to  prepare 
and  certify  ir^ormabon  on  shipping  papers  on  iMfiaff  of 
•w  shipper  for  ttte  acceptance  of  ftazardoua  niateriais. 
(ModeZ) 
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Apptcalion 
No. 


7616-X 


ExMnfiton  No. 


OOT-E  7616 


7648-X 

OOT-E  7648 

7650-X 

DOI-E7660 

7854-l> 

DOT-E7664 

7700-P 

OOT-E  7700 

7719-X 

DOT-E7719 

7787-X 

OOT-E  7767 

7823-X 

OOT-E  7823 

7835-P 

OOT-E  7835 

7835-P 

OOT-E  7835 

7840-X 

OOT-E  7840 

7840-X 

OOT-E  7840 

7840-X 

DOT-E7840 

7840-X 

OOT-E  7840 

7873-X 

OOT-E  7873 

7876-P 

OOT-E  7876 

7846-P 

OOT-E  79M 

8003-X 

OOT-E  8003 

8016-X 

OOT-E  8016 

8023-X 

DOT-E8023 

8023-X 

OOT-E  8023 

8035-X 

OOT-E  8035 

8051 -X 

OOT-E  8051 

8oeo-x 

1 
OOT-E  8080 

8060-X 

OOT-E  8060 

Appicwil 


Gouthain     Pacific    Transportation 
Co,  San  FfanoKO,  CA. 


Sunwast  Avialian.  Ogden.  UT. 


ICI  Americas,  Inc.  Wimington,  OE.. 


Eastman  Kodak  Co.,  Rochester. 

NY. 
U.S.    Oapartmam    of    AgricuHure. 

Forast  San«k».  WaaNngioa  DC. 
Twnar  OMaion  of  Cooper  Group, 

Sycamore,  ft. 

WaHsr  Kdde.  Wilsan,  NC 


Aliad  Corp..  Morrlstown,  NJ 


Sunox  Inc..  Chartotle.  NC. 

American    Weidng    Supply    San 

Joae.CA. 
Oouglaa  Aircraft  Co..  Long  Beacti. 

CA. 


(Senerat    Oynamica    Coip..    Fort 
Worth,  TX 


Weber  Aircraft,  Burbank,  CA. 


Webei  Aircraft,  Inc.  Burtsank.  CA — 


Dronwie   CompourviSt    Ltd..    Door 

Sheva.  Israef. 
MaftrKkrotft.  Inc.  Paris.  KY 


Imaging  and  Sensing  Tectwioiogy 

L.orp..  noraeneoiS.  nt, 
PsnrvMfl  Corp.,  ftiffato,  NY......... 


U.&    OepartmerU    of    Agricultura, 
Forest  Sennce,  Washington,  DC. 

EFI  Corp..  d/b/a  EFIC.  San  Jose, 
CA. 


Acureoi  Corp..  Mountain  Vtem,  CA . 


western  A8aa  truemattonat,  Houa- 
loaTX 

Mauaar  Packaging.  Ltd..  LitchfieW. 
CT. 


Pwlefer  SXRL.  Paria.  France . 


SLEMI.  Pvis.  France.. 


RegiMtonfs)  affected 


49  CFR  172.200(a).  172.2044a). 
172.204(d).  174.12.  174.24(a). 
174.25(b)(2).  174.3. 


49    CFR    172.204(c).    17^300(a). 

172.400(a),   173.91(a),   173.91(1), 

175.3,  175.35(a). 
49  CFR  173.315 


49  CFR  173.119(«).. 


49  C^R  175.310(d)... 


49  CFR  173.304.  175  J.  178.66.- 


49     CFR     173.304(a)(1).     175.3. 
178.47. 


48  CFR  173.246.- 


49  CFR  177.648.  Part  107  Appen. 
B(1). 

48  CFR  177.648,  Part  107  Appen. 
B(1). 

49  CFR  173A7, 175.3.  176J3 


49  CFR  173.67.  175.3.  176J3. 


49  CFR  173.87.  175.3.  176.83. 


49  CFR  173.87.  175.3.  176.83. 


49CFR173J53a. 


49  CFR  173.299(a),  175.3 

49  CFR  173.306(bK4),  175.3 

49  CFR  173.154(aM14) 


49    CFR    175.3,    175.30.    175.35. 
175.40,  175.75,  175.85. 

49  CFR  173.302(a)(1).  173.304(a), 
173.304(d),  175.3. 


49  CFR  173.302(a)(1).  173.304(a). 
173.304(d).  175.3. 


49  CFR  173.1 00(v).  173.112.  175.3. 


49  C:FR  178  19,  Part  173.  Subpwt 
0.  E.  F.  H.  Subpart  K. 


49  CFR  173.315(a). 
49  CFR  173.31S(a). 


Nature  of  exempiton  thereof 


To  aitfhoriza  earner  to  accept  tolep^o"*:  end  electronic 
data  excfwige  informalnn  from  snippers  and  to  prepwe 
and  certify  information  on  shippaig  pap«>rs  on  befiM  of 

8ie  shipper  tor  the  acceptance  of  hazardous mmta 

(Mode  2.) 

To  authorize  carriage  of  aehal  Ounmating  flares  for  testing 
purposes  In  cargo-only  avcraft  (Mode  4 ) 

To  authorize  use  of  non-DOT  specification  vaccum  nsulal- 
ed  steel  portabte  tanks,  for  sh^xnem  o<  oertan  nonfia- 
mabie  compressed  gases.  (Mode  1  ar>d  3 ) 

To  become  a  party  to  exemption  7654.  (Mode  1  «id  2.) 

To  become  a  party  to  exemption  7700.  (Mode  5.) 

To  authorize  uee  of  brazed  DOT  Speaficaaon  39  cyknders. 

tor  tanaportalKin  of  mettiytacetyteoe  propadwne.  stabi- 

kzed.(Mode  1.2.  and  4.) 
To  auttxxize  manufacture,  martung  and  sate  of  non-OOT 

specification  woMod  steel  cyknders.  tor  kanaponakon  of 

nonWammabte  compressed  gases,  (kitode  1.  2.  3,  4,  anl 

5.) 
To  authorize  Iraroport  of  todne  pentafkiohde  in  norvOOT 

specificainn  wekted  stavrieaa  steel  cyxxjeri  complyvig 

with  DOT  SpedficatKjn  4BW  with  certan  excepeons. 

(Mode  1.  2.  and  3.) 
To  become  a  party  to  exemption  7S35.  (Mode  1.) 

To  become  a  party  to  exempbon  7835.  (Mode  1.) 

To  authorize  transport  of  a  Oaas  C  eigitoewe  «id  a 
nonflamabte  compressed  gas.  m  the  same  norvOOT 
speqficabon  fiberboard  shippng  contMner  (lykxte  1.  2. 
3.  4.  wid  5.) 

To  authorize  kansport  of  a  Class  C  exptosive  wv)  a 
nonflamabte  compresaed  gas,  n  the  swne  norvOOT 
specification  fiberboard  shippvig  contaner  (Mode  1.  2. 
3.  4.  and  5.) 

To  authorize  transport  of  a  (3ass  C  exptosive  wid  a 
nonflammabte  compressed  gaa.  *i  the  same  norvOOT 
specification  Bjertward  shippng  contaner  (Modes  1.  2. 
3,  4,  and  5.) 

To  authorize  transport  of  a  Oass  C  exptosme  and  a 
nonflammable  compressed  gas.  tn  the  same  norvOOT 
specification  fiberboerd  sh^jpmg  contaner.  (Modes  1.  2. 
3.  4.  and  5.) 

To  authoriza  rai  frmg/t*  as  an  additional  mode  of  Iranspor. 
tation.  (Modes  1.  2.  wxl  3). 

To  become  a  party  to  exempbon  7876.  (Modes  1.  2.  3. 
and  4.) 

To  become  a  party  to  exemption  7946.  (Modes  1.  2.  3.  4. 
and  5.) 

To  authorize  use  of  one-gallon,  opervhead  polyettiytene 
contaners  Inside  a  DOT  Specaficatnn  12B  box,  tor 
transportation  of  organc  peroxxles   (Modes  1  and  3 ) 

To  auttiorize  transport  of  detortating  cord  and  exptodng 
bridge  wve  detonators  In  passenger-canysig  arcraft  and 
hekcopters  (Mode  5 ) 

To  authonze  manufacture,  marfang  arxj  sale  of  norvOOT 
specification  ftier  renforced  plastc  hoop  wrapped  cykn- 
ders. for  shipment  of  certaai  flammabte  and  nonflwnma- 
bte  compressed  gases.   (Modes  1.  2.  3,  4.  and  5) 

To  authorize  manufacture,  martang  and  sate  of  norvOOT 
specification  fiber  reirrtorced  plastx:  hoop  wrapped  cykn- 
ders, lor  sfi^iment  of  certan  flammabte  and  nonflwnma- 
bte  compressed  gases.   (Modes   1.  2.  3.  4.  wid  5.) 

To  authorize  transport  of  krrxted  quantities  of  certan  pro- 
peBant  explosives  n  a  plastic  tube  packed  n  a  DOT 
Specification  12B  fibertxiard  box.  (Modes  1.  2.  3,  wxj  4 ) 

To  authorize  manufacture,  marking  and  sate  of  non-OOT 
specifRatKin  polyettiytene  drums  of  not  over  220  kter 
capacity,  tar  shipment  of  corroeive  kqiids  and  oxxtzers. 
(Modes  1.  2.  and  3 ) 

To  auttiorize  use  of  nofvDOT  specification  OylO  Type  5 
portatite  tantis.  for  transportatxxi  of  certan  nonflamma- 
t)te,  fcquefied  gases.  (Modes  1.  2  and  3.) 

To  auttionze  use  of  norvOOT  specification  IkllC  Ty(>e  5 
portabte  tanks,  for  transportatxxi  of  certam  nonflamma- 
ble, iquefied  gases.  (Modes  1.  2.  and  3.) 
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Na 


n<oultion(i)  afttcod 


rNnure  Of  •xacnpoon  vmcmt 


soao-x 

80MX-X 


83a7-X 

8407-X 

8431 -X 
•430-X 

a4so-x 

•451-X 
S4S1-X 
84S1-X 


ooT-caoao 

OOT-ESOSO 


8131-X 

oor-csi3i 

8141-X 

00T-ES141 

S141-X 

OOT^  S141 

S141-P 

1 

OOT-C  S141 

8214-X 

0OT-ES214 

•214^ 

D0T-ES214 

8214-P 

0OT-E8314 

8230-X 

OOT-C  8230 

8236-X 

OOT-E8236 

823»-l> 

OOr-ES2S0 

8362-X 

0OT-E8362 

OOT-6  8307 

0OT-ES407 

0OT-E8431 
00T-E8438 

0OT-E84S0 
0OT-E84S1 

0OT-E84S1 

0CT-E84St 


49  CFR  17341SW.. 


mc.  Cofpua  CtwMi,  TX 


48  CFR  173.164- 


WA. 


ANua  Oorp..  Sot  Jow,  CA- 


Moflon   TNokOt    lnc.^-Aul0fW)IN9 
Produdi*  09^  UT. 


of  AfMricft,  Inc^  Troy, 

ChnlMr  MomConL.  CiiIm  Uml 

Ml 
Q.  Frodirtck  SnMh  Ctwnicil  Co.* 

ColuntM8.0K 

Tflloy  AulofnoitM  Pfoductii  lnc« 
ItaMkAZ. 


Imaging  and  Santing  Tactawtogy 
VmiiP^*  noraanaaoic  nv. 

ANua  Cofp..  San  Joaa,  CA.. 


Pack^mg.  U&.  UcWUM. 


CT. 


OoddanM  Chamical  Coip., 
TX 


Tho  Dow  Chomicol  Co.,  MidtandL 


48  CFR  17X301(4.  xnatatm, 

173J4(d),  17S^ 
48  CFR  17Z101,  173.206, 173.247. 


48  CFR  172.101. 173J06, 173.247. 

48  CFR  172.101, 173.206, 173.247. 
48  CFR  173.153,  173.154,  175J  __ 

48  CFR  173.153, 173.154, 17SJ ._ 

48  CFR  173.153. 173.154, 17SJ .- 

48  CFR  173.26894(6), 

17X268(8X4). 

48  CFR  171153, 173.184, 17SJ  — 


48  CFR  172.101  Cotumn  6(a), 
17Z101  Column  6(b),  173J02, 
17SJ. 

48  CFR  172.101, 173,206, 173.247. 


8  CFR  173.154.  173.160, 
173.181.  173.217,  173.24Sb, 
173.846,  178.1& 

•  CFR  173.245.  Part  172.  Subpart 
& 


48  CFR  173.294(a)(2).  178.202-16. 


To  auitofin  uaa  o(  noivOOT  ipacWcaBoo  IMO  Typa  5 
portabia  tanka,  tof  kanaportaUon  ol  certain  nondamma* 
Wa,  IquaWiJ  gaaaa.  (Modaa  1,  ^  and  3.) 

To  auVwrtM  tanaport  o(  dry  chromic  add  In  DOT- 
106A300W  tank  car  aMch  haa  baan  oonvartad  to  OOT- 
111A100W1:  a  0OT-103AW  iw*  cw  oomartad  to 
OOT-IOSW:  a  0OT-i1lAl,00W2  tonk  car  oomartad  to 
0OT-111A100W1:  or  a  Inia  DOT-lllAlOOWl  l«*  cv. 
(Moda2.) 

To  auViortza  a  graalar  aarvtoa  Ma,  Irom  5  yaara  to  15 
yaara.  or  a  graatar  numbar  o(  praaauriialiona,  tar  200  to 
300,  tar  ma  anamptod  packaging.  (Modaa  1,  &  and  4.) 

To  au8wrtia  kanaport  of  indMdual  cala  and  moduiaa 
oorwaang  or  waa  caaa  conwrang  mum  maw  and 
Monyl  cNorWa  pacfcad  in  norvOOT  apacMcalton  woodan 
boaaa.  (Modaa  1  and  3.) 

To  MVNRiia  kanaport  o(  inrtMdtial  cats  and  moduiaa 
conalaling  o(  tvaa  cala  oontoWng  MNum  maM  and 
ttilonyl  cMorida  packad  in  norvOOT  ^McMcalton  iioodan 

To  bacoma  a  party  to  anmpiion  8141.  (Modaa  1  and  3.) 

To  auBioilia  an  addMonal  packaging  tar  abipmani  ol 

hwatora  and  moduiaa  tar  paaa^M  laalrainl  ayatoma,  d^ 

ttfitftit  aa  FtammaUa  aoid  ao.a.,  daaa  aa  Ftoimiabla 

aold.  (Modaa  1, 2. 3,  and  4.) 
To  bacoma  a  party  to  aMampion  8214.  (Modaa  1,  2,  3, 

and  4.) 
To  baooma  a  parly  to  «namp>un  8214.  (Modaa  1,  2,  3, 

and  4.) 
To  autftortz*  aNpmam  ol  oartain  oddbara,  in  non^XXT 

apacilicallon  inakia  containara  packad  m  DOT  SpacWca- 

Mon  33A  "j^  y»  caaa.  (Modaa  1,  2,  3,  «id  4.) 
To  aulhoriza  tranaport  ol  a  paaakw  raalraM  ayalani,  and  ol 

8ta  inMator  Iharator,  containing  a  daaa  B  a^iloaiva  aa  a 

llammaMa  aoid.  (Modaa  1,  Z  3,  and  4.) 
To  bacoma  a  party  to  agmnption  8238.  (Modaa  1,  2,  3,  4, 

andX) 

To  aulhorizo  aWpmant  ol  baltoriaa  contartng  Mhium  matal 
and  tttion)^  cMorMa  m  a  rigid  matal  atrudura  ol  akani- 
iwm  aNai  ana  oomponann  wmcn  aaoura  ita  ncaiion  or 
aach  ol  8w  30  oal  unHa,  packed  in  a  alurdy  woodan  boK 
boNad  to  »w  baaa  aupport  pMa  ol  Iha  miamal  matal 
abudure.  (Modaa  1.  and  ^) 

To  aulhoria  manulactura.  maiWng  and  aata  ol  norvOOT 
apadftcallon.  nonrauaabia,  moldad  polyattiylana  dnvna 
«Mh  kily  ranwvabl*  haad,  tar  tranaportaHon  ol  varioua 
(try  hazardoua  malariala  (Modaa  1, 2,  and  3.) 

To  aulhoriza  kanaport  wHMn  plant  owar  pubic  hlghivay. 


vvanar  KioQa,  nason,  i^k#. 


AManic  Raaaarch  Corp..  Camdarv 
AR 


48  CFR  173.302,  173.304.  175.3, 
178.5a 


48  CFR  173.82.. 


LTV 
Qroup, 


and     Eladionlca 
TX 


riarcuNa  vie.,  vvwiwignn,  i^ 


49  CFR  173.66.  173J6(0).  175J. 


48  CFR  173.66. 173J6(«).  175J.. 


GOEX  toe  Oabuma,  TX. 


49  CFR  173.66.  173.8e(a).  175.3. 


n.0La..  wilhoul  aMpping  popart,  in  norvOOT  ipacillcatton 

portabia  tardea.  (Moda  1.) 
To  aulhortza  aWpmant  ol  monochtoroacetk;  add  adutton  in 

DOT    Spadicalion    111A100W6    insul«tad    tank    cars. 

(Moda  2.) 
To  aulhortz*  marwiactura,  marking  and  sale  ol  norvOOT 

■padfcatwn  cylindera  complying  urilh  DOT  Specification 

406,  with  certain  eweepttona,  tar  ahipmeot  ol  varioua 

nordlammable  compreaeed  gasee.  (Modee  i.  2.  3, 4,  and 

6.) 
To  aulhorisa  kanaport  ol  rocket  molort  wilhoul  ignitera,  in 

norvOOT  Spediication  polyothylone  containera.  (Mode 

1) 
To  authorize  tranaport  d  nd  more  than  25  grama  ol  high 

aaploaiMa  and  pryotechrac  material  m  a  apedal  ahipptog 

containar,  daaaed  aa  Oaaa  C  aKptoeive.  (Modee  1.  2, 

and  4.) 
To  aulhoriza  kanaport  ol  not  more  than  25  grama  ol  high 

aKptoeiwea  and  pryolachnic  materiel  in  a  (pedel  shipping 

container,  daaaed  aa  Claaa  C  aaiptoaive.  (Modee  1,  2. 

and  4.) 
To  auttKXiza  kaneport  ol  not  more  than  25  grama  ol  Ngh 

exptoeiwee  and  pryotechnic  maienel  in  a  apedal  ahipping 

containar,  daaaed  aa  Claaa  C  aoiptoaive.  (Modee  1,  i, 

and4J 
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Application 
No. 


cxempaon  mo. 


Regulalton(s)  affected 


Natue  ol  exemption  thereol 


8451-X 

S451-X 

S461-X 

S461-X 

8461-X 

S481-X 

S451-X 

8451-X 

6461-X 

8451-X 

8461-P 
6451-P 
8451-X 

8451-X 

8451-X 

8489-X 

8489-X 


8S16-P 
8S16-P 


8S26-P 
8526-X 


8526-X 


DOT-E8451 

0OT-E8451 

00T-Ee461 

0OT-E8451 

0OT-E6451 

00T-E8451 

DOT-E8451 

0OT-E8451 

DOT-E8451 

f»T-E8451 

0OT-E8451 
0OT-e845t 
DOT-E6451 

0OT-E8451 

OOT-E  84151 

DOT-E84e9 

DOT-E8489 


DOT-E  8516 
OOT-E  8518 


OOT-E  8526 
OOT-E  8526 


DOT-E8526 


IMdynamica/PhoenlK,  too,  Ptioe- 
niK,AZ. 


MononQiholB  Powof  Co.t  FMmont, 

wv. 


Ethyl  Corp.,  Baton  Rouge.  LA. 


Morion  TNokol,   Inc   Aeroapace 
Group,  Brigham  CMy,  UT. 


ASanlic  Reaearch  Corp^,  Gainai 
VA. 


Atlas  Powder  Co.,  Dalaa,  TX.. 


Oin  Chemicela  Group.  Reaearch 
Center.  Stamiord,  Cn*. 

Quanlic     Indualrtea,     Inc.     San 
Cartoa.CA. 

Lockheed  Missies  6  Space  Conv 
peny.  mc  Pato  ANo,  CA. 

.o.  uepervnem  or  energy,  wasrv 
inglon,DC 

Herculea  Aeroapace  Col.  Magna, 

UT. 
Schkjmberger  Wea  Services,  Ro- 

sheron,TX 
HorwyweN,  Inc..  Hopkins.  MN 

Boeing  Aoronpace.  Seattle.  WA  — 

Strasau  LatMratory.  toe.,  Spooner. 
Wl. 

Oegussa  Corp..  RMgeliekl.  NJ 

FMC  Corp..  Philadelphia,  PA 


Austin  Powder  Co..  Cleveland,  OH... 
Denver   Truck   Sales,   Commerce 
Oty.CO. 

Stoopa  Express,  Inc,  Anderson.  IN . 
Rohm  WKl  Haas  Co..  Philadelphia. 
PA. 

Key  Way  Transport  Inc.  Baltimore. 
MO. 


49  CFR  173.65,  173.86(e),  175J.- 
49  CFR  173.66, 173.86(e),  175J.~ 
49  CFR  173.66. 173.86(e),  175.3... 
49  CFR  173.66, 173.86(e),  175J-. 

48  CFR  173.66, 173.86(e),  175J~ 

49  C^R  173.66, 173.86(e),  175.3- 

49  CFR  173.65, 173.86(e),  175J_ 

49  CFR  173.66, 173«(e),  175J.- 

49  CFR  173.66.  173-86(0).  175J.„ 

49  CFR  173.65,  17346(0),  175J-. 

49  CFR  173.65.  173.86(e).  175^.. 
49  CFR  173.65,  17336(e).  175.3... 
49  CFR  173.65,  173M(e),  175  J 

46  CFR  173.65,  173.86(e).  175J.. 

49  CFR  173.65, 17336(e).  175.3. 


49       CFR       173.154. 
173.217,  173.24Sb. 


49      CFR       173.154, 
173.217,  173.245b. 


49  CFR  17&83(b) 

49  CFR  173.119(a),  (m). 
173.245(a).  173.346(a).  178.340- 
7.  178.342-6.  178.343-5. 

49  CFR  177.e34(U(2)(0 

49  CFR  177.834(L)(2)(i) 


49(yn  177.834(L)(2)(i). 


To  authorize  taneport  ol  not  mora  than  25  grama  ol  high 
aoiptoaives  and  pryotechnc  malenel  n  a  speoai  al^jpng 
container,  deseed  aa  Claaa  C  exptoewe.  (Modee  1.  2. 
and  4.) 

To  authorize  karwport  ol  not  mora  then  25  grama  ol  fagh 

ei^itoeives  and  pryotechnic  matehal  in  a  apedel  ahwng 

container,  deaeed  aa  Claaa  C  ngitoeive.  (Modee  1.  2. 

and  4.) 
To  authorize  kanaport  ol  not  more  then  25  grama  ol  tagft 

axptoeivea  and  pryotodnc  material  *i  a  special  dappeig 

container,  daaaed  as  Claaa  C  expiosnre.  (Modee  1.  2. 

and  4.) 
To  autfiorize  tranaport  ol  not  moro  than  25  grama  ol  N|^ 

anploaives  and  pryotechnc  metenel  w  a  apedel  aNpping 

container,  daaaed  as  Class  C  exploarve.  (Modee  1.  2. 

and  4.) 
To  autfwrize  »ar«aport  ol  not  moro  than  25  grama  ol  h^^ 

oiqitoeivea  and  pryotechnic  melenal  in  a  apedal  shipping 

container,  deseed  aa  Oaea  C  expkMMe.  (Itlodes  i.  2. 

and  4.) 
To  authorize  transport  ol  not  more  than  25  grama  ol  high 

•qitaeives  and  pryolechnic  matahel  m  a  apedel  tfuppaig 

oontainor,  deseed  aa  Oaee  C  es^jtoeive.  (Modee  1.  2. 

and  4.) 
To  authorize  tranaport  ol  not  moro  then  25  grama  ol  hqh 

««iloaives  and  pryolechrac  maiehal  in  a  spedel  shipping 

contairiei,  deased  aa  Oass  C  explosive   (Modes  i.  2. 

and  4.) 
To  authorize  karwport  ol  not  moro  then  25  grema  ol  high 

aocptoaivee  and  pryolechnc  materiel  in  a  spedel  ahippaig 

oorMnar,  deseed  as  Claaa  C  exptoewe.  (Modes  i.  2. 

and  4.) 
To  authorize  tranaport  d  not  moro  then  25  grams  d  ragh 

eigitoeivee  and  pryotednc  maiehal  m  a  apeaal  ah^pmg 
as  Class  C  eiqiloeive.  (Modee  i.  2, 


and  4.) 
To  aulhoriza  kanaport  ol  not  moro  toan  25  grama  ol  h^^ 

anitoaivoi  and  pryotechnic  material  in  a  speoal  sNppwg 

corNainer.  daaaed  ea  Ciase  C  eiqjtoewe.  (Modee  i.  2. 

and4.) 
To  become  e  perty  to  exempkon  8451.  (Modes  1.  2.  «id 

4.) 
To  become  a  party  to  exemptiori  8451.  (IModes  1,  2.  wid 

4.) 
To  authorize  transport  ol  not  moro  Ihan  25  grams  ol  hqh 

ncptoaivea  and  pryotecfnc  matenei  *i  a  ^tedel  ah^iping 

container,  deaeed  ea  Claaa  C  exptoeMO.  (IModee  1.  2. 

and  4.) 
To  M^horize  kanaport  ol  not  moro  ttien  25  grame  d  high 

exptoaives  and  pryotechnic  material  in  a  spedel  ah^ping 

container,  daaaed  as  Class  C  eiqiloaive.  (Modee  1.  2. 

and  4.) 
To  aultwrize  kansport  ol  not  moro  than  25  grama  ol  Ngti 

«9k>sives  end  pryotechnic  materiel  in  a  apedal  ahipping 

container,  dessed  as  Clase  C  en)loar>e.  (Modea  i.  2. 

wid4.) 

173.182,    To  aultwrize  shipment  ol  certaei  ondteers.  a  poiaon  B. 
\|^    waste  arsenicel  modure.  and  a  corroeive  melenel  ki 

coaapetoie  pdyothytone  hied,  woven  pdypropytene  baga 

having  a  capacity  not  exoeedwg  2.200  potaida  each. 

(Modee  1.  Z  and  3.) 
173.182,    To  authorize  shipment  d  certain  oxktzera.  a  poiaon  B. 

waste  arsenicel  modure,  and  a  corroeive  materiel  m 

colapetole  potyothyiono  hiod.  woven  polypropylene  begs 

having  a  capaoiy  not  exceedng  2.200  pounds  each. 

(Modes  1.  Z  and  3.) 
To  become  a  perty  to  exemptwn  8516  (kilode  3.) 
To  become  a  party  to  exewpiion  8516  (Itode  1.) 


To  become  a  perty  to  exemption  8526.  (Mode  1.) 
To  authorize  sliiprnent  d  flanvnabte  Ik)uk1s  and/or  flamma- 
ble gases,  in  lampereture  controlled  equpmenL  (Mode 
1) 
To  authorize  ahipment  ol  flammable  iquds  end/or  flwnme- 
ble  gases,  in  temperature  conkoaed  equpmenL  (Mode 
1) 


BEST  COPY  AVAILABLE 
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Na 


ss2e-x 

8S2e-X 
a538-X 

a538-X 

8545-X 

8564-P 

8554-P 

8554-P 

8554-P 

a554-P 

a554-X 

8555-X 
855S-X 

aS70-X 


eatmpBon  nol 


0OT-eM2S 
OOr-E8526 

DOT-casas 

DOT-€8538 

0OT-€8S45 

DOT-e85S4 

OOT-€86e4 

0OT-€8554 

0OT-E8554 

DOT -€8554 

OOT-€8S54 

0OT-€8664 

DOT-€8S64 

0OT-€8555 
DOT -E  8555 

CX}T-€8570 


8679-P 
SS82-P 

8716-P 

DOT-C8579 
0OT-€8682 
OOT-E  8718 

8723-X 

OOT-e8723 

8723-X 

OOT-E  8723 

8723-X 

DOT-e«723 

8723-X 

OOT-E  8729 

1 

8723-X 

oor-«87a 

8723-X 

OOT-E  8723 

8723-X 

OOT-E  8723 

8733-X 

OOT-E  8733 

Aw*** 


Th«     SifviMMmw     Co.      LP, 
OOMIMfS  Gtom,  H. 

NcMoml    Siwch    and    Omvtctt 
Coi{x,  8rid0aMMr.  ML 

HtrculM.  kic,  WImlnglon.  OE 


Co. 


TX.. 


HarculM,  Inc.  W»mnglon.  DE.. 


GMnan    Cxplotl^o.    bK,    Kau- 
k«aia.Wl. 

RMIK  ExptoSWW  of  PHWW)4MfM, 

he  ARsfilown,  P^ 

OMTOkM  Products,  Inc^  Jatloraan 
Oy.TN. 

Maww  a  Scon  SalM  Inc.  Ooug- 
I.  PA. 


Dialling  Suppies  Ca,  ln&,  Dou0- 
PA 


Maurar  ft  Scon  Inc.  Ooui^atwfla, 
PA 

PEPIN4REC0  mc  MVOTlina,  Ml.._. 


IRECO.  mc.  SaK  LHw  CMy.  UT„ 


Morton  TTvokoi,  Inc.  Brigham  City. 

UT. 
Morton  Ttwkol.  Inc.  Britfwn  City. 

UT. 

Snf&tf  Induslnoa,  Inc.  Lincoln,  NE . 


AuMin  Pom&m  Ca.  Owwiand.  OH... 
Soo  Una  RR  Ca.  Minnamoia.  MN 

■Yvdnay  Vomm  Systems. 


4«CFR177J34<LM2)0- 
49  CFR  177.834(LK2KI). 
49CFR  173.82. 178.177 

49  CFR  173.6i  178.177 . 

49  CFR  173.82 


48  CFR      173.114a, 
173.93.    178.341-5. 
178J43-S. 

49  CFR      173.114a. 
173.93.    178J41-6, 
178J43-& 

49      CFR      173.114a. 

173.93.    178J41-5. 

178.343^ 
49      CFR      173.114a. 

173.93.    178J41-5. 

178.343-5. 
49      CFR      173.114a. 

173.93.    178J41-5. 

178.343-5. 
49      CFR      173.114a, 

173.93.    178.341-5. 

178.343-5. 
49      CFR       173.114a. 

173.93,    178.341-5, 

178.343-5. 
49      CFR       173.114a. 

173.93.    178J41-5. 

178.343-5. 
49  CFR  173.92.- 

49  CFR  173.92... 


49  CFR  173.118a.  173.119. 
173.288.  176.340,  178.19. 
178.253.  Part  173,  Subpart  F. 


173.154. 
178.342-5, 

173.154. 
178.342-S. 

173.154. 
179.342-5. 

173.154. 
178.342-5. 

173.154. 
178.342-5. 

173.154. 
178J42-5. 

173.154. 
178.342-5. 

173.154. 
178.342-5. 


Hanlson    ExpkMivw.    Inc.    A««n- 
PA 


mEOO.  inc.  Salt  U*s  Oly.  UT„ 


Ca. 


TX. 


n 


49  CFR    172.101. 
178.415.  176.83. 

49  CFR   17i101. 
176.415,  176.83. 

49  CFR   172.101. 
178.415.  176.83. 

49  CFR   172.101, 
178.415,  176.83. 

48  CFR   172.101. 
178.415.  176l83. 

48  CFR   17i101. 
178.415.  178l83. 

49  CFR    17^101. 
176.415.  176.83. 


Inc.  VWbningtoa  OE....  48  CFR  173.315 


Ausm  Powtar  Co.  CtoMtand,  OH. 

PEPttMREOO  mc.  tshpammg.  Mi.. 
Paciiic  Po«Klar  Co..  Otympia.  WA... 

Paooo,  inc.  Tartra.  WA  _.._ — 


49  CFR  176.410(d) 

49CFR  Parts  100-177. 
49  CFR  173.28(m).„ 


NMursol 


173.1 14a(h)(3). 

173.114a(h)(3). 

l73.ll4a(hM3). 

173.1 14a(h)(3). 

l73.ll4a(hK3). 
173.1  i4a(hH3). 

I73.l14a(h)(3). 


To  autwtoa  sWpwanl  o»  tainmiMa  tqiAts  and/or  •mnw- 
bla  gaaaa,  m  tsmparaiura  oontroSsd  a(|uipnwnt  (Mods 
1.) 

To  authoriza  iWpmsnt  o(  flammabis  IqiMs  and/or  flamma- 
bta  gassa,  in  tsmpacahsa  caiaiu8ad  aquipmsnt  (Moda 


1) 
To  aulhoflza  Mnaport  of  Iquid  Ngh  so^loaiMS  n  DOT 

Spacifcation  15M  containafs  m  «Mch  ttw  innar  coppsr 

contansrs  and  the  rubber  boots  haws  been  replaced 

with  polyettiyterte  contair<ers.  (Mode  1.) 
To  authorize  Mrtaport  of  Vquid  high  exploswes  m  DOT 

Specilication  15M  corHainsfS  m  wfUch  the  inner  copper 

containers  tnd  the  rubber  l)oots  have  been  replaced 

with  poiyethylerw  containers.  (Mods  1 .) 
To  authorize  transport  to  tmited  quantities  of  liquid  high 

exploeMee  m  polyethylene  botUee  packed  in  a  DOT 

SpeciBcation  37A  Aum,  overpackad  m  a  DOT  Spaciiica- 

tion  ISA  «M>odan  bos.  pMode  1.) 
To  become  a  party  to  eKerrption  8554.  (Modes  1  and  2.) 


To  become  a  party  to  exemption  8554.  (Modes  1  and  2.) 
To  become  a  party  to  awawption  8554.  (Modes  1  and  2.). 
To  become  a  party  to  exemption  8654.  (Modes  i  ami  2.) 
To  become  a  party  to  emmplion  8554.  (lylodes  1  and  2.) 
To  Iwcome  a  party  to  exemption  8554.  (Modes  1  and  2.) 
To  become  s  party  to  eawnytion  8554.  (Modes  1  and  2.) 


To  authorize  transport  of  propeHant  explosives,  tilasting 
agents  and  oxxfezers.  in  a  DOT  Speciticabon  MC-306, 
MC-307  end  MC-312  cargo  tantts.  (Modes  1  and  2.) 

To  renew  and  to  authorize  an  addttiortal  rocket  motor 
uxiftguiatiuit  (Modes  1  and  2 ) 

To  authorize  rai  as  an  addrtional  mode  of  transportation 
and  to  incorporato  provision  from  Approval  BA-3078  into 
the  exemption.  (Modes  1  and  2.) 

To  auttwrize  manufacture,  marking  and  sale  of  norvOOT 
specification  rotatiorwMy  molede,  crossiinked  or  norv 
croeeinlied.  polyethylene  portable  tank,  for  shipment  of 
cotroai^w  iquids.  Oammabla  bquKls,  combustible  tiquxls 
or  an  ondoer.  (Modes  1,  2.  arxj  3.) 

To  become  a  party  to  exemption  8579.  (Mode  3.) 

To  become  s  party  to  exemption  8562.  (Mode  1.) 

To  become  a  party  to  exemption  6716.  (Mode  1.) 

To  auttxxize  use  of  non-OOT  specification  motor 

and  portable  tanks,  for  bulk  shpmer>t  of  certain 

agents.  (Modes  1  and  3.) 
To  auttwrize  use  of  norvOOT  specification  motor 

af«j  portable  tanks,  for  bulk  shipment  of  certain 

agents.  (Modes  1  and  3.) 
To  aiMhorize  uee  of  norvOOT  apecifteation  motor 

arxl  portable  tanks,  lor  bulk  shipntent  of  certain 

agents  (Modes  1  snd  3.) 
To  auttKxize  use  of  non-OOT  apecKication  motor 

arxJ  portable  tanks,  for  bulk  stxpment  of  certain 

agents.  (Modee  1  and  3.) 
To  become  a  party  to  axamplion  8723  (Modes  1  and  3.) 


blasting 

vehicles 
blasting 


l>lasting 

vehicles 
blasting 


To  authorize  use  of  norvOOT  specifkation  motor  vehKies 

and  portabte  tanka.  lor  bulk  shipment  of  certain  blasting 

agenta.  (Modea  1  and  3.) 
To  authorize  use  of  norvOOT  specification  motor  vefiicies 

and  portable  tanks,  for  bulk  shipment  of  certain  blasting 

agartt.  (ktodae  1  ar«l  3.) 
To  aulixxize  the  reportirtg  of  shipments,  incktorns,  and 

accidents  m  tt>e  renewal  application  instead  of  e>>ery  six 

months.  (Modes  i  and  3.) 


.>jA.;i/v 
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Renewal  and  Party  to  Exemptions— Continued 


Application 
No. 


8733-X 
8741 -X 
e789-X 

8809-X 

8817-X 

6826-X 
8839-X 

8839-X 

8860-X 
88ei-X 

6865-X 

8877-P 
8877-P 
8877-P 
8878-X 

8876-X 

8878-X 

8891-X 

8893-X 
891 1-X 


Exemptton  No. 


DOT-E8733 
OOT-E  8741 
OOT-E  8789 

OOT-E  8809 

OOT-E  8817 

OOT-E  6826 
OOT-E  8839 

DOT-E883tf 

OOT-E  8880 
OOT-E  8861 

OOT-E  8865 

OOT-E  8877 
DOT-E8877 
OOT-E  8877 
OOT-E  8878 

OOT-E  8878 

OOT-E  8878 

OOT-E  8891 

OOT-E  8883 
OOT-E  8911 


Applicant 


ICI  AmerKas,  Inc.,  Wilminglon,  OE.. 


Alpha  Aviation.  Inc.  Oalaa,  TX.. 


Turner  Co.,  Sycamore,  IL.... 


Sortoco  Fiirs  Onn  Inc.  Lombard, 


General   Chemical   Corp.,   Parsip- 
pany,NJ. 


Phoenix  Air,  Marietta,  GA . 


Poly  Processing  Co.  Inc.  kAonroe, 
LA 


Poly   Cal    Plastica,    Inc.    French 
C«np.CA. 


E  I.  du  Pont  da  Nenwurs  &  <^., 

1., ■■.    lirii.ii,!  I.I II 11    r^c 

inc.  WRrTsngton,  l^. 
Hoover  Group,  mc,  Beatrice,  NE..~ 


Carleton  Technologios,  mc.  East 
Aurora.  NY. 

Image  Techratogy,  Tempo,  AR 


Hi  Pure  Chemicais,  mc,  Nazareth. 

PA. 
Oim  Hunt  Spedaity  Products,  mc. 

West  Patterson.  NJ. 
Coming  Glass  Wort(s,  Coming,  NY .. 


Amaigamel  Canada— Oiviston  of 
Piemotaico,  mc.  Toronto,  ON, 
CN. 


Preussag  Pure  Metals  GmblH,  Lan- 
gelsfwinv  West  Germany. 


BIC  Corp..  MMord.  CT. 


Atlaa  Powder  Co.  Dales,  TX. 


CNn  Corp..  East  AHon,  IL.. 


RegulatMxys)  affected 


49  CFR  173.315 


49    CFR    172.101,    172.204(cK3). 

173.27.  175.30(a)(1).  175J20(b). 

Pwt  107.  Appendix  B. 
49  CFR  173.304.  175  J 


49  CFR  178.225,  Part  173 


40  CFR  173.274(a)(1).  Note  1 . 


49  CFR  172.101,  172.204(c)(3), 
173.27.  175.30(a)(1).  175320(b). 
Part  107.  Appendix  B. 

49  CFR  172.101.  173.114a(h)(3), 
173.266.  173.268.  176.415. 
176.83.  178.19.  Part  173.  Sub- 
part 0.  F. 

49  CFR  172.101.  173.114a(h)(3). 
173.266.  173.268.  176.415. 
176.83.  178.19,  Part  173,  Sub- 
P«tO.F. 

49  CFR  173.31(c).  Retest  Table  1. 
Retest  Table  1. 

49  CFR  173.1 19(m),  173.346, 
173.349,  173.352. 


49  CFR  173J02(a)<4).  175.3 

49  CFR  173.119, 173.245 

49  CFR  173.119, 173.245 

49  CFR  173.119,  173.245 

49  CFR  173.245 

49  CFR  173.245 


49CFR  1 73.245- 


49CFR  173.21,173^08. 


49  CFR  172.101.. 
49  CFR  173.101. 


Nature  of  exempinn  thereof 


To  authorize  use  of  a  non-OOT  specifKation  ifylO  Type  5 
portable  tank,  for  transportation  of  kquefied  convreseed 
gases  (Itodes  i,  2,  end  3.) 

To  authorize  carriage  of  certain  Class  A  B.  wid  C  m^to- 
sives  not  permitted  lor  atr  shpment  or  In  quvMilies 
greater  than  those  pre9crt>ed  for  sv  shipmi>nt  (Mode  4  ) 

To  authorize  manufacture,  marking  and  sale  of  norvOOT 
specification  smaM,  k>w  presswe  cylnders  with  certMn 
exceptions,  for  transportation  of  flammable  gases. 
(Model.) 

To  ai^horize  manufactixe,  marking  and  sale  of  norvOOT 
specification  fibre  dnm  overpacks  for  iS-gai  c^MCily 
inner  polyethylene  contavier,  samar  to  DOT-21P/2U 
except  top  head  is  moktod  polyolefin  polymer  secured  to 
dnjm  by  wre  stitches  for  sh^ment  of  commodMies  au- 
thorized in  IX3T-21P/2U  composrte.  (Mode  1,  2.  wvJ  3.) 

To  auttwrize  shipment  of  thjorosutforvc  ackj  si  norvOOT 
specifKation  aadreaistanl  acrew  cap  glass  botliea.  over- 
packed  n  metal  cana.  packed  m  a  DOT  Spacifcation 
ISA.  158.  ISC.  16A  or  19A  wooden  box.  (Modes  1.  2. 
«id3.) 

To  authorize  renewal  and  an  aitemaiive  notificatxjr)  proce- 
dure to  provide  the  FAA  with  advance  notice  of  an 
operaUxL  (Mode  4 ) 

To  authorize  manufacture,  marking  and  sale  of  norvOOT 
specification  rotabonsNy  moMed.  cross-tnked  polyethyi- 
ene  portable  tanks  for  the  shipment  o(  flammable  ixiuds, 
corrosive  fcquds,  an  ondizer,  and  a 
(Modes  1.^  and  3.) 

To  Krihorize  manufacture,  marking  and  sals  of  norvOOT 
specifttation  rotationally  moktod.  cross-lir*ed  polyethyt- 
ene  portable  tanks  for  the  sh^NTieni  of  ttanmabte  iRMds. 
corrosive  fiquids,  an  ooddizer,  and  a 
(Modes  1,2.  snd  3.) 

To  authorize  use  of  DOT  Specification  103CW  and  103EW 
tank  cars  with  extended  retest  periods,  for  trarwportaixan 
Of  certavi  corrosn«  materials  and  oxxteers.  (Mode  2.) 

To  autlxxize  manufacture,  marlung  tni  sale  of  DOT  Speci- 
fication 57  pcytable  tanks,  for  shipment  of  venous  IIwtv 
mable  liquids  wfvch  are  also  corrosive  or 
oertam  Ctaas  B  poison  Iquxis.  (Modes  1.  artd  2.) 

To  authorize  use  of  nonrefitable,  norvOOT 
cyindsrs.  lor  trarwportalion  of  a  nonflammable  gas. 
(Modsa  I.Zand 4.) 

To  become  a  party  to  eaienpbon  8877.  (lytodes  1.  2,  artd 
3) 

To  become  a  party  to  exemption  8877.  (Modes  1.  2,  wid 
3) 

To  become  a  party  to  exempbon  8877.  (Modes  1.  2.  wid 
3.) 

To  auttwrize  shipment  of  germanium  tafrachtoride.  corro- 
sive kqukl  no s,  in  glass  containers  of  less  tlwn  3 
galon  capacity,  surrourKied  by  vermicuiM  placed  in  a 
cyfndhcai  steel  overpack.  padied  six  to  a  compartmarM- 
ad  wooden  box.  (Mode  1.) 

To  auttiorize  shipment  of  germanum  letractilonde,  corro- 
sive liqud.  n.o.s.,  in  glass  contaners  of  less  than  3 
galon  capacity,  surrounded  by  vermKUHe  plaoad  m  a 
cylndhcal  steel  overpack,  packed  sn  to  a  comparmtent- 
ad  wooden  box.  (Mode  1.) 

To  authorize  shipment  o<  germaniwn  takachtorida.  cono- 
aive  iqwd.  n.o.s..  In  glasa  containars  of  laaa  than  3 
galton  capacity,  sunowdad  by  »ermict*ta  placed  m  a 
cyindrical  steel  overpack,  packed  six  to  a  compartment- 
ad  wooden  box.  (Mode  1.) 

To  authorize  not  more  than  two  cigarette  ighters  conlairv 
ing  Rammabie  gas  to  be  packed  in  the  sam« 
oontairwr,  overpacked  n  corrugated  fiberboerd 
(li«odea1  and  2) 

To  authorize  transport  of  a  mixture  contartng.  by  weight, 
10%  Siiiietliyfatetltaiie  trinilrale  and  90% 
DOT  Specificstion  drunos.  (Mode  1.) 

To  authorize  sh^)ment  of  scrap,  guilolined 
ammurstion  toosely  packed  in  norvOOT 
nonrsusable.    ck)Md4op    wooden    cratei 
boma.  or  akxninum  bins  in  mick  toad  tots  to  an  inonera- 
tor tor diapoetf .  (Model.) 
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Na 


Apptart 


RagiMionM  ■ftectwl 


Nature  o(  •Mmpion  Vttraol 


M13-X 
8820-X 

8821-X 

8831 -X 

S943-X 

8963-X 

8970-X 
9001 -X 

901 5-X 

90S2-X 
9061 -X 

9oee-p 

9101 -*» 
910S-X 

9181-P 
9ia2-X 

9213-X 

9222-X 

a232-X 

9236-X 

8283-X 
8296-X 
9289-X 


OOT-E8013 
0Or-EM20 

oor-ES0zi 

IX7r-E8931 

DOT-ES9«3 

OOT-E0963 

tX7T-Ee870 
0OT-E9001 

0OT-E901S 

DOT-C9062 
0OT-E9061 

DOT-E90ae 
0OT-E9101 
0OT-E9106 

OOT-E  91S1 
DOT-E9182 

DOT-Ea213 

OOT-C0222 
OOT-E  9232 

OOT-E  923S 

OOT-E  92S3 
DOT-Ea29e 
OOT-E  8263 


EuratiifMr,  &A„  PiriSi  France- 


Applwl  Coc.  San  Famando.  CA- 


Hoo»ar  Qroup,  Inc.  Baalrioa.  NE. 


48CFR173.119(a)tf$). 


48  CFR  173.3(»(aH4).  17SJ . 


49  CFR  173.118a,  173.118. 
173.125,  173.266,  176.340.  Part 
173.  Subpart  F. 


C-t-L.  bw^ 
Canada. 


North  YaK  Ontaria 


49  CFR  173.272, 179.201-1 . 


BASF  Cotp.,  Omviatt  DMaion, 
Piraippany,  NJ. 

Atlantic  neiaaroh  Coip,  Qainaa- 
v«a.  VA 

WP  Maliria  Induitriai,  Inc.  Whaat 

Ridga,O0. 
T.I.  ChaatartWdi  Ltd.,  Oart>yMra, 

England. 


Monaanlo  Co..  SaM  Loula,  MO.. 


Cfianiicai  HandbiQ  Ei|ulpnMn(  Co., 
Inc  Tolado,  OH. 

Laonan)  Joaaph  Co.,  A  S^atport 
MwKJtaciuring  Ca,  Oanwar,  CO. 


VokawaQan  of  Amarica,  Inc,  Troy, 

Ml. 
GE  Aairo  Spaoa  Ov..  fannarly  RCA 

tony   Hawk   AinMya.   Inc.   OFW 
MrLMiport,TX 


WfTwHaaf ■Tai  ui  lay  rowar  syiMnw, 


49  CFR  173.154... 


49CFR173.89e<e)<2)<8). 


49  CFR  173J68 _ 

49       CFR       173J01.       173.302, 
173J04,  175.3,  178.45. 


49  CFR  173.217.. 


49      CFR      173.118a.      173.119. 

173.125,        176.340.        178.19. 

178.253.  Pvl  173,  Subpart  F. 
49  CFR  172.504.  173.178 


49  CFR  173.154,  175.3.. 


Stonaco,  Inc,  Oacono,  CO.. 


BiA-Pack,  Inc.  Waat  Monroa,  LA... 


Bvyaon    nduavW   SanMoaa,    inc. 

Laringlon,  8C. 
U.S.  Ospv%TWil  OV  DlVBnM,  FSM 

Church,  VA. 


&V.. 


49    CFR    172.101    Column    6<b), 

173.92,  175.30. 
48    CFR    17^101.    172204(0(3). 

173.27,  175.30(aM1),  175.320(6), 

Part  107,  Appandh  B. 

48  CFR  17X206.  173.21.  173.247.. 
48  CFR  172.101, 173.53(g).  175.30. 


48      CFR       173.178,       173.182, 
173.217.  173.2456,  173.375. 


48  CFR  173.154_ 


heut 


U.8.  Dapartmam  ct  Brngf.  Waalv- 


UqiM  Air  Coip.,  Watnul  Oaak.  CA. 


48  CFR  Part  107.  Su6pwt  B, 
172  and  175. 

48  CFR  178.116-4 


48  CFR  173.118,  173.12S. 
173.256,  173.262(b),  173.266(1^ 
173.206(6).  Part  173.  Subpart  F. 

48  CFR  173Je.  175J0.  46  CFR 
146.20-13.  Part  107,  Appandh 
B,  Subpart  B(1). 

48  CFR  172.101,  173J16 


To  aulhoriza  uaa  of  norvOOT  ipaciflcalion  IMO  Type  5 
portsbla  tanks,  lor  afiipmani  of  flammable  Ikyida 
(Modeai.2«id3.) 

To  authorize  manufacture,  marking  ar«j  tale  of  norvOOT 
■pacification  wefdeo  high  preeeure  nonreNlable  cylindere 
in  military  iweapont  systwns  oofy,  tor  traneportation  of 
nonflammable,  kciuelied  gases.  (Modea  1.  2.  and  4.) 

To  authoriza  manufacture.  markir>g  arwj  sale  of  a  nonre- 
usable,  norvOOT  specification  pofyethytene  portable 
tank  anckwed  w\  a  steel  jacket.  i«ire  cage  or  a  libertwerd 
owarpack.  tor  shipment  of  corrosive  kquids,  flammable 
Iquida.  combustibia  iqwds  or  an  oiddizer.  (Modes  1,  2, 
«K13.) 

To  authorize  removal  of  restrictkxi  tor  origination  and 
destratton  pomts  for  DOT  Speoficabon  111A100W2 
tank  cars  containing  sulfunc  sod  shipped  in  unit  trains 
conflgurainrv.  (Mode  2.) 

To  authorize  shipmertt  of  a  polyol  Nter  cake  classed  as  a 
flaiTMnable  sokd.  in  s  norvOOT  speoficatkin  open  top, 
metal  cargo  canyirfg  box.  (Mode  i.) 

To  authorize  transport  of  a  rocket  motor  In  a  propulsive 
Stale,  n  a  DOT  Specification  15A  wooden  box.  (Mode 
1) 

To  authorize  shipment  of  arseracal  dust  in  a  norvOOT 
spedficatton  cykndncal  steel  contavier  (Modes  1  and  2.) 

To  authorize  manufacture,  marking  and  sale  of  norvOOT 
apectficatnn  steel  cylinders  complying  in  part  «nth  DOT 
SpecificatNXi  3T,  for  transportation  of  certan  flammable 
and  nonflammable  gases.  (Modes  1,  2,  3,  and  4.) 

To  amend  axamplion  to  inckide  any  manufacturer's  non- 
DOT  specrficatwn  packagirtg.  to  increase  the  weight  Nmit 
to  3000  Kw.,  and  to  aHow  shipments  in  full  container 
toads  in  stack  trains.  (Modes  1.  2,  and  3.) 

To  authorize  an  additorul  overpack.  constructed  on  steel 
reinforced  polyethylene,  with  or  without  bottom  outleL 
(Modeel,2,«id3.) 

To  authorize  shipment  of  a  small  quantity  of  a  flammable 
aolkl  labeled  Flammable  SoM  and  Dangerous  When 
Wet  but  without  a  Flammable  So«d  W  placard  on  the 
vehtole.  (Modes  i  and  2.) 

To  become  a  party  to  exemptton  9066.  (Modes  1.  2.  3. 
and  4.) 

To  become  a  party  to  exemptton  9101.  (Mode  4.) 

To  authorize  carriage  of  certain  Ctasa  A,  B  arKl  C  expto- 
skws  that  are  not  permitted  for  air  sh^xnent  or  are  in 
quantities  greater  ttwi  tlKise  prescnbed  for  shipment  by 
air.  (Mode  4.) 

To  become  a  party  to  exemptton  9181  (Mode  1.) 

To  authorize  tranaport  of  explosive  pest  repellant  devices, 
in  plaslic  6oxes  packed  in  CXJT  Speciflcatton  128  fiber- 
board  boxes.  (Modea  1, 2,  and  4.) 

To  authoriza  manufacture,  marking  and  sale  of  large, 
colapaible  polyethylene  lined  woven  polypropylene  bulk 
baga  having  a  capacity  of  approgdmately  2000  pounds 
each,  and  top  and  bottom  outlets,  for  shipment  of 
certain  hazardoua  matanala.  (Modes  1,  2.  and  3.) 

To  aulhoriza  uaa  of  norvOOT  apecificatton  melal  tanks,  lor 
kansportatton  of  a  flammable  soMd.  (Mode  1 ) 

To  authorize  renewal  arxj  to  amend  tt>e  exerr^tion  to 
proMde  tor  altamalkra  air  earners  snd  to  reword  certain 
provlsiona  lor  accuracy.  (Modes  4  and  5.) 

To  aulhoriza  ntanuiactura,  marking  and  sale  of  non-OOT 
■peciflcalton  steal  dnans  of  24-gauge  thickness  and  six- 
galon  capadly.  to  be  used  m  place  of  24  gauge,  five- 
galon  capacity,  DOT  Spedflcatton  17E  steel  drums,  for 
tranaportatton  of  venous  hazardous  materials.  (Modes  1, 
2,  and  3.) 

To  aulhortza  mantrfactwe,  martong  and  aaleof  OOT  Speci- 
•caMon  34  dnana  of  S6-aaflon  capadly,  lor  transporta- 
•on  of  certain  corroakie  Kquid  and  an  ondeer.  (Modee  1, 
2  ml  3.) 

To  ship  new  sMoekraa  under  a  tsmiliis  hazMd  dassHwa- 
Iton  to  teat  lacWIea  wWhout  marking  them  as  laboratory 
■awplaa  and  tMlhoul  being  accompanied  by  a  quaMiad 
axptoalvea  handtor.  (Modee  1.  2,  3,  and  4.) 

To  aiMhorize  kanaport  of  a  flammable  cfyoganic  Iquid,  In 
OOT  Spedflcation  41. 200  cylinders.  (Mode  1.) 


^:*»,r  «!.[*«..?, 
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AppCcabon 
No 


Exemption  No. 


Applicant 


Ragulalnn(8)  affected 


Nature  of  exemption  tiereof 


8270-X 

9271-P 
9277-X 

92r7-X 

9277-X 

8277-X 

9282-X 
9286-X 


9287-X 
8290-X 


9296-X 


OOT-E9270 

DOT-e9271 
DOT-E9277 

DOT-E9277 

DOT-E9277 

OOT-E  8277 

OOT-E  9262 
OOT-E  9286 


OOT-E  9287 
DOT-E8290 


OOT-E  9296 


8307-X 

OOT-E  9307 

9331 -X 

OOT-E  9331 

9331 -X 

OOT-E  8331 

S364-X 

OOT-E  9364 

936&-X 

OOT-E  9380 

8386-X 

OOT-E  9386 

841&-X 
8416-P 
8424-X 

OOT-E  8416 
OOT-E  9416 
DOT-E9424 

e481-X 

OOT-E  9481 

9501 -X 

DOT-E9501 

E.  L  du  Pont  de  Nemours  &  Co. 
Inc.  WMmingtori.  OE. 

FlorWa  East  Coast  Raiway  Co.,  St 

Auguetina.FL 
American  CyanamkJ  Co..  Wa^ma, 

NJ. 


FMC  Corp.,  PMadelplM,  PA.... 


Rhone-Poulenc    toe,    Monmouth 
Junction.  NJ. 


Rhone-Poulenc  Ag  Co..  Research 
Triangle  Part(.  NC. 


Hatocrdbon  Products  Ck>rp..  North 
Augusta.  SC. 

Sorvico  FSxe  Drum  Inc.  Lombard, 
IL 


She!  Pipe  Une  Corp..  Houston.  TX. 

Mauaer  Packaging.  Ltd..  UtchfieM. 
CT. 


HoneyweN.  Inc.,  Minneapolis.  MN- 


Better  Methods.  Inc..  Paterson.  KU. 


Hoechst  Celanese  Corp..  Somer- 
NJ. 


49   CFR    173.2644bK2).    179.101- 
1(a). 


49  CFR  174.90. 

49CFR173J77(D. 


49  CFR  173.377®. 


49  CFR  173.377®. 

49<:;FR173.377(D. 

49  CFR  173.314(c) 
49  CFR  178.224 


49  CFR  173.119.  173J04.  173.315. 
49  CFR  178.134 


49  CFR  172.500.  173.202. 


49CFR173.119(bM4). 


OIn  Chemicals,  Stamfonl.  CT.. 


49CFR173.263(a)(1(W.. 


49  CFR  173.263(a)(10). 


Platte  ChenMcal  Co..  Greeley.  CO . 


49  CFR  173.359.. 


ARCO  Pipe  Line  Co.,  todepend- 
KS. 


Padllc    SdenliGc,    HTL    Okhsion. 
Ouarte.CA. 


CI8A-(i£IGY  Corp..  Ardsley.  NY 

Platte  Chemtoal  Ca.  Greeley.  CO .... 
VTG    Vereinigle    TanUager    und 

Transportmiltal  GmbH,  Hamburg. 

Wast  Germany. 
C-l-U  Inc.  North  York.  ON.... 


49  CFR  173.119,  173.304,  173.315.. 


49     CFR      173.304(aM1),     175.3. 
178.44. 


49  CFR  173.359 _ 

49  CFR  173.359 

49  CFR  173.315,  178.245. 


49  CFR  173.77.. 


Hughes  Aircraft  Co..  Los  Angeles, 
CA. 


49  CFR  173J02.  175J„ 


To  authorize  shipmeni  of  hydrogen  flounde.  in  DOT  Sped- 
flcation 112A400W  tank  cars  stendied  DOT  Speofca- 

tion112A200W.  (Modea.) 
To  become  a  party  to  exemption  9271.  (Mode  2.) 

To  authonze  shipment  of  organic  phosphate  compound 
mixture,  dry  Class  8  poison,  m  non-OOT  speoficatwn 
five-ply  netiral  kralt  naOwsfl  bags  of  50  pounds  capac- 
ity fiaving  a  minimum  total  baais  weight  of  2S0  pounds. 
(Modest  miZ) 

To  airthorize  shipment  of  organic  phoaphato  compound 
modure,  dnr.  Class  B  poisoa  in  non-D(7T  yedlicalwn 
fiy»^  natural  kraft  multiwal  bags  of  SO  poiMts  capac- 
ity having  a  minimum  total  basia  weight  of  250  pounda. 
(Modes  1  wid  Z) 

To  auttxirize  shipment  of  orgaric  pfxiephate  compound 
mixture,  dry.  Class  B  poison,  in  norvOOT  specification 
flve-ply  natural  kraft  multiwal  bags  of  50  pounds  capac- 
ity having  a  mnmum  total  basia  wei^  of  250  pounds. 
(Modes  1  and  2.) 

To  auttxinze  shipment  of  organK:  pfwsphate  compourvl 
mixture,  dry,  Oass  8  potton.  r\  norvOOT  speoficatKXi 
five-ply  natural  kraft  muNwafl  bags  of  50  pounds  capac- 
ity hawig  a  mimmum  total  6asis  weight  of  250  pounds. 
(Modes  1  and  2.) 

To  authonze  use  of  OOT  Spedficaton  110AB00W  multv 
unit  tar*  car  tanks  for  shipment  of  Influoroethylene. 
(Modesl.2.«id3.) 

To  authorize  manufacture,  ntartung  arxJ  sale  of  norvOOT 
specilicatton  fiber  dnims,  smviar  to  DOT  SpedfKatnn 
21C  aocept  for  capaoty  of  not  over  75  galtons  metead 
of  55-galtons,  for  net  weight  of  not  over  250  pounds,  tor 
transportatkx)  of  vartous  hazantous  materials.  (Modes  1. 
2,  mrd  3.) 

To  authorize  use  of  norvOOT  spedflcation  conta>iars.  lor 
transportation  of  flammable  kquds  and  jam  (Mode  1.) 

To  auttxxize  manufacture,  martang  and  sale  of  15  galon 
steel  overpacks  similar  to  DOT  3M  except  for  a  skghl 
reduction  *)  w$M  thickneas  with  polyelhyteiie  kner  meet- 
ing DOT  ZSL  except  tor  marking  tor  sKpmenl  of  thoce 
commodrties  authonzed  rt  DOT  37M/2SL.  (Modes  1,  2. 
and  3.) 

To  aiMiorize  transport  of  tmiled  quantieee  of  Iquto  aodum 
potasswm  altoy  packaging  bearing  the  DANGEROUS 
WHEN  WET  label  n  molar  vehcles  wx]  rMl  cws  wnch 
are  not  placarded  FLAMMABLE  SOUD  W.  (Modes  1 
and  2.) 

To  auttxxize  ativmer4  of  metfiyl  akxiiiol  in  nsade  metal 
conlainars  of  two^galon  capacity,  overpecked  three  to  a 
DOT  Specification  128  fiberboard  box  (Mode  1  ) 

To  authonze  sh^imera  of  sockum  chtoriie  sokikora  in 
water.  In  DOT  Specification  MC-306  and  MC-307  c»go 
tanks.  (Mode  1.) 

To  authonze  shpment  of  sodium  dhtorUm  sototnns  in 
water,  m  DOT  Spedltoatton  MC-306  Md  MC-307  cvgo 
tanks.  (Mode  1.) 

To  auttxxize  methyl  parattvon.  classed  as  pooon  B  kquKl. 
as  an  additKXtal  material  for  shipment  r\  the  prescitied 
packagng.  (Mode  i.) 

To  authorize  uee  of  a  norvOOT  specification  coi'itaiiiai 
described  as  s  mechaneal  dsplacement  meter  prover 
mounted  on  a  truck  cftassis,  for  transportation  of  hydro- 
caibon  products,  (tilode  1  ) 

To  authonze  an  addrttonal  matenal  of  corokuctton  lor  a 
norvOOT  specif«ation  cyknder  m  wfMch  nikogan, 
classed  as  nonflammatile  gas.  «  shaped  (Modes  1.  2. 
4.  and  5.) 

To  authorize  shtoment  via  cargo  veeset  (Modes  1  and  2.) 

To  become  a  party  to  exemption  9416.  (Modes  1  snd  2.) 

To  authonze  uee  of  a  norvOOT  spedflcakon  IMO  Type  5 
portable  tank,  for  kansportatton  of  iquefied  compressed 
gasaa.  (Modea  1.  2.  and  3.) 

To  auttionze  transport  ol  PETN  wet  with  25%  water  in 
ptastx;  bags  paiiked  in  ftier  board  boxes  instead  of 
metal  dnims.  (Mode  1.) 

To  authoriza  kansport  of  a  potaaaum  hydronde  sokjtion 
and  hydrogen  gas  under  pressurs  to  be  shaped  n  a 
norvOOT  specrficatxxi  compresaed  gas  cylinder  corv 
skucted  of  Inconel.  (Modes  i.  3.  and  4.) 
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Renewal  and  Party  to  Exemptions— Continued 


Na 


960S-X 

0OT-€960e 

9617-X 

OOT-£8ei7 

9961-X 

0OT-E9661 

»ses-x 

ooT^seas 

9S«»-X 

DOT^ssae 

9661-X 


9596-X 


9eoo-x 


9610-X 


9611-X 


9610-X 


eezs-x 


M32-X 


EMinpton  No. 


DOT-£86ai 


OOT-E968S 


OOT-E8606 
CXK-EMOS 


CX3T-E9610 


D0T-Eeei1 


cxrr-Eseie 


9617-X 

D0rr.CS617 

9e23-X 

DUT-E9623 

9623-X 

DOT-E9623 

9623-X 

DCrr-€9623 

9623-X 

OOT-E9623 

962S-X 

OOT-E9620 

0OT-E9629 


0OT-E9632 


AppKCMK 


Calwy  Owincal  Co..  PMsburgh. 
PA 


Cofvoo    AvMion    Swioo,    Inc., 
Conroo,  TX 

Connw  Kalitti  SwicM,  Inc.,  Ypii- 
Ml. 


UnMMl  TachnotogiM  Corp.,   Sen 

J0M.CA. 

Copps  Induttriw,  Inc.,  ManonxinM 
FalB,wl. 


RAMP  IndMlriM,  Inc.  Dwivar,  CO. 


IRECO,  mc.  San  Uko  CHy.  UT.. 


Auitin  Po««d«r  Co.,  Oovaiand,  OH.. 
AppMd  Co.,  San  Famando,  CA — 


. .  - M   ■  —     .'        n  ,1  nil, II II    I 

nonaywaa,  mc.  piaw  onynion,  i 


Buco  Budanbwidar  GmbH  «  Ca. 
Niadamdorf ,  Waal  Qarmany. 


Jamaa  Ruaaal  Enginaartng  Wohcs. 
Inc.,  Boaion  (Dofchaaiar)*  MA. 


EivkMivaa   Tactmotoglaa    Intama- 
feonal.  Inc.,  WMmingloa  OE. 

Auatin  Powdac  Co.,  Clavaland.  OH... 


AUaa  Powdar  Co,  DalM,  TX. 


ET1  Expioalvaa  Tachnotooiaa  Iniar- 
naaonai  ric,  wanwignn,  uc. 


Buchaly  Powdar  Co.,  Engtawood, 
Ca 


Daguaaa  Coip.,  nidgatUd  Paifc.  NJ 


PannwaH  Coip..  King  of  PnMaia, 
PA. 


ArtMt^auMMWI,     Ooual.    Cadbi. 


Ragulabon(()  aftociad 


49  CFR   173.202(aM3).    173.34(a). 
175.3. 


49    CFR    172.101.    172.204<c)(3), 

173.27.  175.30(«)<1).  175.320(b). 

Part  107,  Aopandbc  B. 
49    CFR    172.101.    172.204(c)(3). 

173.27,  175.30(a)(1),  175.320(b), 

Part  107,  Appandh  B. 
49        CFR        173.88.        173.92, 

177.834(LX1). 

49  CFR  173.245.  173.249.  175.3 .... 


49  CFR  173.416(a) 


49  CFR  173.64.  173.86.. 


49  CFR  173.66(b) 

49  CFR  173.302(a).  175.3.  178.65.. 


48  CFR  172.203(a).  (e).  172.204. 
173.29(a),  (d).  Pan  107.  Appan- 
dh B,P«la  1 71-188. 

49  CFR  171.12(c).  178.116(a) _ 


49  CFR  172.203.  173.318. 
173.320.  176J0,  176.76(h). 
178.338. 


49  CFR  177.848(1),  Part  107.  Ap> 
8(1). 


49  CFR  177.835(0)0) 


49  CFR  177.835(0(3)... 


49  C^R  177.835(c)(3)_.. 


49  CFR  177J35(c)<3).... 


48  CFR  173.245(b).. 


49  CFR  173.304(b)- 


49  CFR  173.315.  178.246. 


Nature  of  exemption  tttereof 


To  autboriza  use  o(  a  DOT  Specification  4BW240  cylinder 
that  la  retestad  decennially  nstead  o<  qumouenally,  lor 
tranaportation  o(  a  ttammaWe  soM,  that  «  dangerous 
whan  wel  (Modaa  1, 2. 3,  and  4.) 

To  authonze  carriage  o(  Claas  A.  8  and  C  explosives  that 
are  not  permitted  for  air  shipment  or  In  quantities  greater 
than  ttK>s«  prescribed  for  shipment  by  ar.  (Mode  4.) 

To  auttK)nze  carnage  of  Ciasa  A.  8  and  C  expkMives  that 
are  not  permitted  for  air  shipment  or  m  quantities  greater 
than  those  prescnbed  for  shipment  by  air.  (Mode  4.) 

To  auttxinze  transport  In  temperature  controlled  equip- 
ment, of  a  rocket  motor  In  packaging  autfxxized  by 
000,  and  in  a  propulsive  state.  (Mode  i ) 

To  authorize  shipment  of  certain  alkaline  corrosive  liquids 
in  an  unlmed  tm  can  overpacked  m  a  29-gaoge  non-OOT 
removable  kig  cover,  unkned  steel  pail  of  ttvee  and  one- 
half  galkxi  capacity,  also  containing  a  norvhazanloua 
raain  mix.  (Modes  1.  2,  3,  ar>d  4.) 

To  aulhonze  transport  of  soM  radioactive  materiai  in 
concrete  fined  DOT  Specification  1 70  or  DOT  Spoofica- 
lion  17H  steel  drum  with  the  OCT  Speaficatioo  2R  or 
DOT  Specification  55  on  its  geometric  center  must  fit 
snuggly  m  the  cavity  of  the  0OT-20WC  wooden  protec- 
tion lacket  (Mode  1.) 

To  authonze  transport  of  certain  unapproved  Class  A 
expkjsives  for  dnHPOsal  In  packagvigs  not  presently  au- 
thorized for  Class  A  exploaives,  vt  metal  or  fiber  dnjms 
not  exceeding  SS-galkxi  capacity  with  liners  consisting  of 
two  polyethylene  leak  .proof  begs.  (Mode  1.) 

To  become  a  party  to  exemption  9606  (Modes  1  and  3.) 

To  auttionze  manufacture,  marking  and  sale  of  wekled 
norvOOT  specification  norvreusabie,  non-refillable  steel 
toroidal  pressure  vessel  for  a  miktary  system.  (Modes  1, 
2.  and  4) 

To  authorize  transport  of  DOT  Specification  210  fiber 
drunw  wtuch  contain  not  more  than  5  grams  of  smoke- 
laaa  powder  essentiaify  without  regulation.  (Modes  1  and 
2.) 

To  authonze  manufacture,  martung  and  sale  of  norvDOT 
specification  steel  (trums  of  one  millimeter  thckness  (19 
gauge),  to  be  used  m  place  of  20/18  gauge.  5S-galkxi 
capacity  DOT-17E  drums.  (Modes  1.  2,  and  3.) 

To  authorize  manufactue.  marking  and  sale  of  norvDOT 
Specification  portable  tanks,  designed  and  constnjcted  in 
accordance  with  Section  VIII  of  the  ASME  Code,  for 
frarwportation  of  nonflammable  refngerated  (cryogenic) 
■quid.  (Modes  1  and  3.) 

To  authorize  transport  of  a  specially  defir>ed  detonating 
cord  on  the  same  motor  vehide  with  Class  A  and  C 
detonators.  (Mode  1.) 

To  authorize  transport  of  blasting  agent  or  an  oxklizer  in  a 
DOT  Specificalion  MG-306  or  MC-307  cargo  tank  with  a 
Storage  box  containwig  Class  A  exptosives  mounted 
directly  behind  the  tractor  cab.  (Mode  1.) 

To  authorize  tranaport  o<  blasting  agent  or  an  oxklizer  in  a 
DOT  Spectftcatkm  MC-306  or  MC-307  cargo  tank  with  a 
storage  box  contawwig  Class  A  expk)sives  mounted 
dvactly  behnd  the  tractor  cab.  (Mode  1 ) 

To  aulfwriza  tranaport  of  Masting  agent  or  an  oxidizer  in  a 
DOT  Specification  MC-306  or  MC-307  cargo  tank  with  a 
storage  box  containing  <3ass  A  exptosives  mounted 
directly  behmd  the  tractor  cab.  (Mode  1  ) 

To  authonze  tranaport  of  biaaling  agent  or  an  oxidizer  m  a 
DOT  Spacifeation  MC-^X)6  or  MC-307  cargo  tank  with  a 
storage  box  containing  Class  A  expkjsives  mounted 
drecHy  behvid  the  tractor  cab  (Mode  1  ) 

To  authonze  use  of  large.  collapaAile  polyethylene-lined 
woven  polypropylene  bulk  bags  having  a  c««>acity  of 
1,000  k*>s  (approxmatefy  2200  pounds)  each,  wid  top 
and  botton  outlets,  lor  sh^iment  of  a  corrosive  soM. 
(Moda1.2,  wid3.) 

To  authonze  franaport  of  viny«dene  lluonde  m  DOT  Speci- 
fcaion  cylindara  ai  IHng  danailias  whwh  wM  raauN  in 
»w  cylndars  being  liquid  lul  below  130  dagraaa  Fahrwv 
haiL  (Modal.) 

To  authonza  uaa  of  non-DOT  specification  IMO  Type  5 
portabia  tanka,  for  kanaporlalton  of  flammable  and  non- 
flammabte  Kquollad  compiaaaad  gaaaa.  (Modes  i.  2. 
and  3.) 


Renewal  and  Party  to  Exemptkms— Cofttinued 


Application 
No. 


9634-X 
9642-X 
9643-X 
9646-X 
9649-X 

96S5-X 
9659-X 
9669-X 

9659-X 


00T-Eg634 
DOT-E9642 
0OT-E9643 
OOT-E9646 
0OT-E9649 

0OT-E9655 
DOT-E9659 
OOT-E9659 

DOT-E9659 


9686-X 

DOT-E9686 

968e-P 

DOT-E9e8e 

96e4-X 

0OT-E9e94 

9696-X 

DOT-E9696 

9750-P 

DOT-e9750 

9763-X 

DOT-E9783 

9766-X 

DOT-E9768 

9769-P 

OOT-E97G9 

9780-X 

DaT-E9780 

9785-P 

OOT-E9785 

9785-P 

OOT-E  9785 

9816-X 

OOT-E  9816 

9ei6-X 

OOT-E  9616 

9851 -X 

DOT-E9851 

987B-X 

DOT.E9878 

9951 -X 

OOT-E  9951 

Applicant 


Under  U.SA  Lht.  Rivenida.  CA.. 


Aiied-Siyiai  Ino.  Morristown.  NJ. 


Kodak   Cc   Rochester, 


NY. 


U.S.  Oepartment  of  Defense,  Falls 
Church.  VA. 


U.S.  Department  of  Defense,  Fans 
Church,  VA. 


Chevron  U.SA,  Inc.,  El  Segundo, 
CA. 

Compositak  Corp.,  Braa.  CA 


Compositek  Corp.,  Braa.  CA.. 


Compoartak  Corp.,  Brea.  CA . 


FhioroNwe,  Inc..  Chaska.  MN.. 


Wallhem,  MA 
Ail  Pure  Chemical  Co..  Inc..  Tracy, 

CA 
Fkxxowara.  Inc..  Chaska.  MN 


Austin  Powder  Co ,  Cleveland.  OH... 

Air  Products  and  Chemicals.  Inc.. 
ABentown,  PA. 

Defense  Technokjgy  and  Procure- 
ment Agency.  Beme.  Switzerland. 

Rollins  Chempak.  Inc..  Wikiwiglun. 

OE. 
MaiesSc  Lubricatino  (>>..  Tulsa.  OK. 


NedNoyd  Unas.  Atlanta.  GA.. 


Zim-American  Israeli  Shipping 
Company.  Inc..  New  York.  NY. 

Amrex  Chemkal  Ca.  inc..  Birtg- 
tiamton,  NY. 

Amrex  Chemical  Co,  Inc.,  Bing- 
hamton.  NY. 

Trans  World  Airfines.  Inc..  Kansas 
Cfly.  MO. 

Tenneaaee  Eastman  Ck>..  Kings- 
port  TN. 

General  Defense  Corp.  York.  PA. 

:  •        ■  ^ 


Regulalion(s)  affected 


49  CFR  173J02(I4(1),  173J04(a). 
(d),  175  J. 


49  CFR  173.245(a) 


49      CFR       172J00,       17^400. 
177.848.  PUrt  178. 


49  CFR  174.81. 


49    CFR    173.421(b),    173.421(d). 
173.424(b).  173.424(c). 


49  CFR  173.245b. 


49  CFR  173.302(a)(1).  173J04(a). 
(d).  175.3.  1 77.81  i 

49  CFR  173.302(aM1).  173.304(a). 
(d).  175  J.  177.812. 


49  CFR  173.302(a)(1).  173J04(a), 
(d),  175.3,  177.81i 


49  CFR  173.119.  173.268, 
173.299,  178.19,  178.35, 
178.3Sa.  Pwt  173,  Subpart  F. 

49  CFR  173.247 


49  CFR  173.315(i)(13), 

173.33(f)(9),  173.33(h)(5M9. 

49  CFR  173.119.  173.268. 
173.299.  178.19.  178.35. 
178.35a.  Part  173.  Subpart  F. 

49  CFR  173.154(a)(18) _ 

49     CFR      173.247,      173J02(a). 

173J28(a). 
49  CFR  172.101.  173.57.  173.79. 

173.93.  175.3. 

49  CFR  176.83.  177.848 _ 

49  CFR  173.119(a)(27) 

49  CFR  173.30,  176.11,  176.83 

49  CFR  173J0. 176.11,  176A3 

49  CFR  173.277(a)(9) 

49  CFR  173.277(aH9) 


49  CFR  Pwts  100-190. 
49  CFR  173.365(a)(2)... 


49    CFR    173.S6(b).    173.56(c)(1). 
173.86(b). 


Nature  of  exemption  ttevaol 


^ 


To  aulhoiize  nwiufaciura.  marking  and  sale  of  non-DOT 
specifications  fiber  remforced  plasac.  Ml  compoaila  cyt- 
indert.  for  shipment  of  certain  flammabte  and  nonfl«n- 
raable  cowpreaaad  gases.   (Modes  1.  2.  3.  and  4.) 

To  authonze  uae  of  DOT  SpeoftcatMn  106AS00X  wid 
110A500W  muttKunil  \ark  car  tanks  for  a  kquxl  n«bra 
that  ia  corresrw  to  sk«i  only  and  pononous.  (Modes  1. 
and  2.) 

To  authonze  transport  of  oertam  hazardous  maienats  over 
0.8  miea  of  public  hqhway  exempted  kom  DOT  require- 
ments tar  package  maikvig.  labekng.  specificabon  pack- 
aging and  aegregatwn.  (Mode  i.) 

To  authorize  tranaport  by  rail  of  freight  shipping  contaners 
toaded  with  combinatpns  of  packages  of  Oaas  A.  8  «id 
C  bxplosive  and  a  corrosive  kqwd,  not  aulhonzed  n  49 
CFR  174.81.  (Mode  2.) 

To  authonze  radation  levels  slightly  higher  than  nonn^ 
aNowed  for  kmrted  quantrty  radoactive  materials  and 
raiaf  feom  certam  marking  requranienia  tor  the  doplatad 
uranium  component  of  the  packages.  (Modaa  1,  2.  and 
3.) 

To  authonze  uae  of  a  3.930  gaMon  capadly.  non-OOT 
specification  steel  portable  bn,  for  ftanaporlaiion  of  «. 
corrosive  solid.  (Mode  1.) 

To  auttxirize  mixtures  of  nonflammabte  gaaaa,  a*  of  wtiich 
are  presently  authorized,  as  addtenat  waaonali  (Modea 
1.  2.  3,  4.  and  5.) 

To  auttionze  manufacture,  marking  ar«d  sale  of  rvxvOOT 
speafication  fiber  reintoroed  piaslic  (FRP)  II:!  compoaito 
(FC)  cylinder,  for  transportation  of  certain  flarwnable  «id 
monfiamamable  compressed  gases.  (Modes  1.  2.  3.  4. 
and  5.) 

To  authorize  manufacture,  martang  arid  aaie  of  norvOOT 
specificatKin  fiber  rertoroed  plastic  (FRP)  Ml  compoaite 
(FC)  cylinder,  for  transportation  of  certain  llamnable  «id 
monfiamamable  compressed  gases.  (Modaa  1.  2.  3.  4, 
andS.) 

To  authorize  shipment  of  nitnc  aod  (71  %  concentralkx)  or 
less),  dassad  as  an  oxitzer  in  the  non-OOT  speafica- 
tion composite  polyethylene  and  plastc.  portable  tank. 
(Modes  1  and  2.) 

To  become  a  party  to  exemption  9688  (Mode  1.) 

To  authorize  an  alterrutrve  value  assemtily  lor  Itie  exempt- 
ed cargo  tank.  (Mode  1.) 

To  authorize  sh^iment  of  ratnc  acid  (71%  concenttaliun  or 
less),  classed  as  an  oxidizer  n  ttie  norvDOT  speafica- 
tion composite  polyettiylene  and  plastK.  portable  tanks. 
(Modes  1  and  24 

To  become  a  party  to  exemption  9750.  (litode  1.) 

To  authonze  cargo  vesael  as  an  additional  mode  of  trans- 
portation. (Mode  1 .) 

To  authonze  two  addhional  shipments  of  certain  Claaa  A 
and  Class  B  explosives  and  an  additional  m  earner  for 
ttiese  shipments.  (Mode  4.) 

To  become  a  party  to  exemption  9769.  (Modes  1  and  3.) 

To  auttiorize  stiipment  of  four  additional  materials  classed 

as  flammable  kqwd  in  the  approved  packa^ng.  (Mode 

1) 
To  become  a  party  to  exemption  9785.  (Modes  1.  2.  wid 

3) 
To  become  a  party  to  exemption  9785.  0itodes  1,  2,  and 

3.) 
To  authonze  shipment  of  hypochkxite  sokjtiorH,  more  thwi 

7  percent  avaiUbie  chk)rine  by  weight,  <n  norvOOT 

specification  cargo  tanks.  (Mode  1.) 
To  auttionze  shipment  of  hypoctikxite  sokitiona,  more  than 

7  percent  available  chtarine  by  weight,  in  norvOOT 

specification  cargo  tanks.  (Mode  1.) 
To  moddy  packaging  confiiyratiana.  (Mode  5.) 

To  authonze  shipment  of  a  solid  waata.  daaaed  as  a  Class 

B  potaorv  contained  in  SS-galon  capacily,  OCT  speak- 

cation  170  dnjms  (Mode  1.) 
To  auttxyize  stiipment  of  explosive  protectaas,  Caass  A 

expkMives    in    specially   designed    military    packagng. 

(Modes  1  and  Z.) 


■':sS.'- 
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A«««eallon 
Na 

EMmpHonNa 

Aoplcanl 

R«gutMon<«)  aftacM 

Natuf0  of  CMHiptton  th^rsof 

0OT-€9Me 

oot-emsi 

0OT-E9e77 
OOT-E8077 

out  PM^ClMm,   inc.   HouMon. 
TX 

9am,JX. 

Mwculw  ^motpKM  Ca,  Magnt, 

UT. 
McOomal    OouglM    Aairon«j«ca 

Co.  HuMinglon  BMCh.  CA. 

40    CFR    173.277Wm,    178.340. 
178J43. 

49  CFR  173.119,  173.304.  173.315.. 

48  CFR            173.ea(«)(2)<iO, 

173.82W0).  ^•nMm 

49  CFR            173.88<«)(2)(ii), 
173.92(a)<i).  173.920)). 

9966  X 

90ei-x 

mao  nofvtAJF  •pacmcaDon  cwgo  uw*  ctinMiuctod  ol 
WanMn.  (Mod*  1.) 

cy  bMM.  thai  aulhonzm  manufacture,  marti  and  s««  o< 

norvuui  oonianara  lOaniinaa  aa  meiac  provais  lo  ship 

W77-X 
9877-P 

To  mtttoraa  ^anaport  of  rocket  molora  n  a  propulaM* 

atala.  wMh  igniiars  Inatalad.  (Mode  i.) 
To  bacom*  a  party  lo  axampnon  9977.  (Mode  1.) 

New  ExEMimoNS 


na 


na 


RaguMtorHa)  aWaclad 


Nature  of  axamptiooa  1t)ereof 


9793^ 
9919-N 

seso-N 


9987-N 
9020-N 

9929-N 
9033-N 

9934-N 
g839-N 

9039-N 

9047-N 


9061-N 


OOT-E9793 
0CT^e9e19 
0OT-E9630 

0OT-E9964 

0CT-€9a87 

OOT-E9020 

I 
DOT-E9929 

0OT-E9933 

0OT-E9034 

OOT-.E9890 

DOT-E9839 

0OT-E9947 

0OT-E9946 

DOT-E9049 
0OT-E99S1 


Praaaura  Vaaaata  of  Puerto  FVoo 

Inc.  San  Juarv  PR. 

lla«Mrtnn  Co,  Ounoan.  OK 


OH. 


OfVthcys  Mflftow 


EnQinMrifiQ 
England. 


Tr|.|Ma9  Inc.  Stvaafabufy,  NJ.. 


Morton  TNokOi,  Inc.— EMon  OM- 
MorvEMon,  MO. 


49  CFR  173.34(1),  Subparagrapfw 

1,  2,  3.  Part  107.  Appandh  B. 

49   CFR    173.119.    178,253,    P«t 
173.  Subpart  F. 

49    CFR     173.302<a),    173.304<a). 

173.304(d).  175.3.  178.51-10(a), 

178J1-11.    178.51-19.    178.51- 

20.  178.51-6. 
49  CFR  173.316,  175  J.  178.57-2. 

178.57-8. 


49  CFR  172.203,  173J18. 
173J20,  178J0,  178.7e<H). 
177.840,  178.338  add. 

49  CFR  173.245b.  173J66... 


49  CFR  17Z101,  173.92. 


Mobay  Corp.,  PMsbufQ^  PA .. 


48  CFR  173.245.. 


Akihch  Ownicfll  Cix*  Inc.,  MIwm^ 
kaawi. 

Ci^aNa  Tacbnology.  FairtNid.  CA. 


NaHonai  AaronauUca  and  Space 
DC. 


49  CFR  173.274. 175.3- 


49  CFR  173.66<aM4).- 


Sonooo   ProdudB  Co.,   Hirtw^ite, 

sc. 


PPQ  InduslriM,  Inc.,  PMiburgh,  PA. 


Oin  RocImC  RMMfCh  Co.,  Rsd- 
Hiondt  WA. 


49    CFR    172.101. 
(SXbl,  173.92. 


49  CFR  173.132.. 


49  CFR  173.123.  173.31(d).. 


labia  column 


49CFR173J7_ 


Corp..  Yort(.  PA... 


49    CFR    173J6(b).    173.56(c)(1). 
173J6(b). 


To  auttwnze  rebuldkig  and  seHmg  of  OCT  SpeCtticabon 
4BW  cyferxlert  tn  accordance  with  the  proceduree  pra- 
acrtbad  «Nlbin  the  exempticx^.  (Modes  1,  2,  3.  4,  arxt  5.) 

To  auHwiza  anipment  of  nammat)<e  kqiads  and  corroalve 
Iquide  in  non.OOT  specification  stamleas  steel  portable 
tanka.  (Mode  1.) 

To  authorize  manufacture,  madt  and  sale  of  norvDOT 
spaofication  stainlsss  steel  cyfenders  to  transport  thoae 
malanala  aulhortzad  in  DOT  SpecificatKxi  4BA  cylinders. 
(Modaai.&3.  and4.) 

To  authorize  manufacture.  marVing  and  sale  of  a  norvOOT 
apacificatioo  maulated  cylinder  conforming  wm  DOT  4L 
apadfication.  tor  transportation  of  cryogenic  Kquida. 
(Modaa  1  and  5.) 

To  authorize  manufacture,  martung  and  sale  of  msuMed, 
norvapedfication  portable  tanks,  for  shipment  of  refriger- 
ated helium  and  refrigerated  hydrogen.  (Modes  1,  2,  wtd 
3.) 

To  aulhoriz*  manufacture,  marking  and  sale  of  nonreusa- 
bla.  ftoartxMTd  bt*  boxaa  made  of  tripl».wall  corrugated 
MMrboard  having  an  Inaida  Mng  of  0.006-inch  minimum 
ttlcknasa  polyathylana  Wm,  tor  sh^xnant  of  waata  corro- 
akra  solids  or  poiaon  B  solids.  (Mode  1) 

To  authoriza  transport  of  rocket  motors  m  packaging  that 
swaeds  ttia  weight  preacribed  in  the  Department's  Haz- 
afdoua  Matanals  Regulationa.  (Modaa  1  and  4.) 

To  aiMhonza  shipment  of  corroewe.  poMonous  Nquid  in 
non-OOT  spedficalion  plasiic-coated  glass  cartwy  en- 
doaad  in  an  expanded  polystyrene  overpack.  (Mode  1.) 

To  authorize  shiprtwnt  of  corrosive  kquids  in  norvDOT 
apedficatton  teflon  bottles  packed  m  norvCXDT  specifica- 
llon  Mbertxwrd  boxes.  (k4odes  i  and  4 ) 

To  auttwnza  fransport  of  Ciasa  A  expk>«ives  in  a  DOT 
Specification  ISA  wooden  box  exceeding  Hie  weight 
Imitation  of  140  pounds  presented  in  49  OR 
l73.65(aK4).  (Mode  i.) 

To  authoriza  trarwport  of  a  rocket  motor  m  packaging  not 
authorized  in  49  CFR  17392,  and  authorizes  a  gross 
weight  in  excess  of  550  pounds  by  cargo-only  aircraft 
(Modaa  1  and  4.) 

To  authonza  uaa  of  a  plaatic  packaging  in  place  of  a 
IKMrtXMTd  packaging  authorized  in  49  CFR  173.132(b). 
for  tranaportatk>n  of  adhesives  and  cements.  (Modes  1 
and  2.) 

To  authorize  onetime  shipment  of  ethyl  chtonde.  in  ICC- 
106450  Specification  multi-unll  tank  car  tanks,  for  ra- 
moval  of  contanta.  taating  artd  reconditioning  or  scrap- 
ping. (Modal ) 

To  authorize  transport  of  two  typaa  of  Class  C  exploaivea 
in  the  same  outaide  packaging  with  othor  nonhazwdous 
matariats.  (Mode  1.) 

To  aitfwrize  shipment  of  Exptoaive  proiectile.  Class  A 
aiploaive.  m  a  speciaiy  designed  package  (pallet  top, 
ikiddad  bottom  configuralion).  (Modes  i  and  2.) 
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New  ExEMPTiON9-Continued 


Applcallon 
na 


9963-N 


9973-N 


997fr-N 


9963-N 


9993-N 


9997-N 


83e8-N 


EM0nip4ton  no. 


DOT-E9863 


0OT-E9968 


0OT-E9973 


0OT-E997e 


0OT-E8983 


IXn-E9683 


0OT-E9997 


OOT-E  10016 


Appicwl 


fionn  5var  irantpon,  vie 


Moi  Cnsfyy's   Lkl«   Bunwbys  BC^ 
Canadft. 

Morton    Thiokol*    Inc^Ofdnsnco 
Oporationtk  Shrw^mt,  LA. 

Niiional   Aoroniiici  and  Spaoo 
AOHWMvnon,  wMran^vn,  xa^ 

OipkmN9  Tochnology.  FtfrMd,  CA. 
QoiK*  Inc^  Ctabwno*  TX^ ■„.. 


Hod^don  Powdof  Cou«  Inc.,  8hnv- 
KS, 


Eootab  Inc.,  Eagan,  I 


Ragulalibn(a)  aWaclad 


49CFR177J34(U(2)(i). 


49  CFR   173.206,    17SJ.   175J6. 
Part  107.  Appandbt  B. 

49  CFR  173.56 


49  CFR  173J04(a)(2).  175J. 
49  CFR  173J6<aM4) 


49  CFR  172.101, 17SJ0. 


49CFR  173.107, 173.87. 


49  CFR  178.19,  Part  173.  Subparts 
0,  F. 


Natwaof 


To  autioriza  sNpmani  of  flammable  iquids  Md/or  tonma- 

Wa  gaaaa  in  tsmparatura  conaoiad  aquipmanL 

1) 
To  auatoriza  transport  of  a  bnitad  nuntw  of 

■Num  baOartaa  on  paaaangar-canying  airoalt  (Modaa 

1. 2. 3,  and  4.) 
To  authoriza  ftnaport  of  D<ploai»a  pfotacHa  allh 

•aaamblad  in  a  norvOOT 

(Modal.) 
To  authoriza  sWpiwai*  o<  anhydroua  ammonia  in  i 

bla  nor»OOT  spaciBclion  containafa  daactfcad  aat 

able  oonductanoa  heat  pipaa.  (Modaa  1  and  4.) 
To  atrttaraa  Mpmani  of  a  Hi^  Dyloai»a  in  a 

Spaciicatnn  15A  axxxian  boa  aMh  a  mawHMii 

weiy  of  400  pounda.  (Mode  1.) 
To  authonza  transport  of  a  fre  i 

mg  20  gmma  of  a  Ctasa  C  ai^nbaiiia.  (Modaa  1. 


DOT 


15.) 
To  authoriza  kanaport  of  a  Ul  coraaining 

powder  for  amal  aima,  percussion  capa  and 

doua  artidaa  auch  aa  lead 

packed  in  non-OOT  specitication  corrugated 

boaaa.  (Modaa  1  and  3.) 
To  authonza  ah^xnant  of  iituid  't'*"*^^ 

ramovabta  head  pdyathytana  dnwi  ot  *m  gaion 

ity,  without  owarpack.  (Modaa  1, 2  and  3.) 


2.4, 


at  a 


Emerqency  Exemptions 


Appicatton  No. 


cwmpDon  no. 


R6gulitton(s)  affedsd 


NMtfv  of  MSHipInn  fhitnol 


EEe416-X 
EE6418-X 
EE6418-X 
EE6418-X 
EE6418-X 

EE6874-X 

EE7052-P 
EE7052-X 

EE7961-X 

EE6000-X 

EE8009-X 

EE8453-X 


00T-E6418 
00T-E6418 
DOT-E6418 
OOT-E  6418 
DOT-E6418 

DOT-E6874 

DOT-E7052 
DOT-E7052 

OOT-E  7991 

DOT-E8009 

OOT-E  0009 

DOT-E8453 


Fanitar'a    StvPiy    CooparalNai 
Inc..  Ontana  OR. 


TDa  McQiagor  Co.  CoNaK.  WA., 


NaMua     Ag     Chemicals,     htc 
Chancy,  WA. 


Quincy    Fann    Chemicals,    Inc., 
Ouincy,WA. 


49  CFR  173.367(b).. 


49  CFR  173J67(b)_ 


49  CFR  173J57(b)- 


CeneK  Land  O 
WA. 


Laica,  Vartoouver, 


Milaui  a  Ca  (U.SA),  bic.  New 
YoiKNY, 

HitacN-MaxaN,  Ltd..  Tokyo.  Jspan . 

Maxal   Corp.   of   America,   Fair 
lJfwn,NJ. 

Burlington  Northern  Raikoad  Co., 
FortWorth,TX 

Praaaura  Transport  Inc..  Austin, 
TX. 


49  CFR  173.357(b).- 

49  CFR  173.357(b) 

49  CFR  172.101,  173.370(a)(13).. 

49CFR  17M01.  17i420,  175.3. 
49  CFR  17Z101. 17^4^0. 17SJ. 

49  CFR  Parts  100-177 


Cokjmbus  Powder  Co..  Cokjmbus, 

m. 


49  CFR   172.101.   173.301(d)(2), 
173J02(a)(3). 

48  CFR    172.101.   173.301(d)(2). 
173.302(aM3). 

49  CFR  173.114a 


To  auttonza  uaa  of  DOT  Spacifcaion  MC-303.  MC-304. 

MC-306.  MC-307.  MC-310  or  MC-312  Steal  cago 

tanks  for  tranaportation  of  Claae  B  poiaonoua  iquds. 

(Modal.) 
Towihoriza  uaa  of  DOT  Spaciication  MC-303.  MC-304. 

MC-306.  MC-307,  MC-310  or  MC-312  steal  cwgo 

tanks  tor  kanaportabon  of  Claaa  B  poiaonoua  iqwda. 

(Model.) 
To  authonza  uaa  of  DOT  Specification  MC-303,  MC-304, 

MC-306.  MC-307.  MC-310  or  MC-312  steel  c«go 

tanka  for  transportation  of  Class  B  poaonous  kquds. 

(Modal.) 
To  authorize  use  of  DOT  SpecHcalion  MC-303.  MC-304. 

MC-306,  MC-307,  MC-310  or  MC-312  steel  c«go 

tarAa  for  Iransportatton  of  Class  B  poworwus  iquids. 

(Modal.) 
To  authonza  uaa  of  DOT  Specification  MC-303.  MC-304. 

MC-306.  MC-307.  MC-310  or  MC-312  staat  c«go 

tanttt  tor  trarwportatkxi  of  Oass  B  poiaonoua  fequkts. 

(Model.) 
To  authorize  transport  of  sodum  and  potassium  cyanidaa 

in  nofv.OOT  specification  woodsn  boxaa.  (Modaa  1,  2. 

and  3.) 
To  become  a  party  to  exemption  7052.  (Modaa  1,  2.  3. 

and  4.) 
To  auttwiiza  shipment  of  batlenee  containino  Mhium  and 

Other  maienals,  classed  as  flammabta  aokd.  (Modaa  1. 

&  3.  and  4.) 
To  aulhonze  transport  of  ralway  track  torpedoea  and 

luaeas  m  flagging  kits  of  spacitied  conatruction.  (Mode 

1> 
To  authonza  use  of  DOT  Specitication  3AAX  cyknders 

made  of  4130X  steel,  tor  kansportaton  of  a  com- 

praaaad  natural  gaa.  (Mode  i.) 
To  authonza  use  of  DOT  Speoficaton  3AAX  cylinders 

made  of  4130X  steel,  lor  transportation  of  a  com- 
pressed natural  gas.  (Mode  1 .)  ^ 
To  authorize  uae  of  norvOOT  specification  cargo  tartks 

and  DOT  SpecificatKXi  MC-306,  MC-307,  or  MC-312 

slair^eas  stsel  cargo  tanks,  to  transport  blastmg  agent 

(Modes  1  and  3.) 
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Na 


EE8S1S-P 

EEseas-x 

EEM86-X 

EEMO0-X 
EE88M-X 

EEaeos-x 

EE822S-X 

EE9331-X 

EE9a9»-N 

EEMSr-N 

EE  10011-N 
EE  10012-N 

EE10013-N 
EE10014-N 

EE1003»-N 

EE10063-N 


EMfUlMtOO  No. 


0OT-E8518 


OOT-EMtt 


OOT-E 


OOT-EI 
OOT-EI 
tX3T-E( 
OOT-EKaS 

DOT-E9331 

0OT-E9e98 

DOT-E99e7 

DOT-E  10011 
OOT-E  10012 

OOT-E  10013 
OOT-E  10014 

OOT-E  10033 

OOT-E  10053 


COMI    Vacuum    Truck    Scrvtos, 
mc  8««a  Miria.  CA. 


AtoNHH,  Topato  *  Sanii  Fa 


CoMia    MuaMaa.    kio.    Mano- 
monaa  FiAi,  WA. 


Gaa  Sarrtoa,  Anchor- 
aaa.At_ 

Pmolana  Gaa  Sarvioa,   LMiad 
PartnafiWp.Anchonioa.AL 


SouVwm  CaMomia  Chamicai  Co.. 
kic  Sanla  Fa  Spanga,  CA. 


Rio  Linda  Chamicai  Ca.  Sacia- 
rrtafito,  CA. 


Ml. 


Kora«i  Air  Unaa  Ca.  Lid..  Loa 
AnQaiaa.  CA. 

Tha  U.S.  Cualoma  Servica.  BaM- 

mcra.MO. 
BP      Chamicaia      Irrtemalionat. 

aa«alMid.OK 


PuUc  Sarvioa  Ca  o(  Colorado. 

Oanwar.  CO. 
Ooar  Chamicai  Ca.  Plaquamina, 

LA. 

cpOMn,  ic  iMnanarn,  rA  __ 


LCP  Chamictf  Corp..  Edsorf.  NJ  . 


RagulaaonW  aHadad 


48  CFR  173.119  (a),  (m), 
173.246(a).  173J4e(Bt. 

178.340-7.  178J42-5, 

178J43-S. 

48  CFR  RKti  100-177 


48  CFR  173.245.  173.248. 175.3.. 


48  CFR  173.315. 


48CFR173J15. 
40  CFR  173.315. 


48      CFR      173245,      173263. 
178.340, 178.343. 


48  CFR  1732«3(aH10) 

48  CFR  173.102.  173.82.  175J..-. 

48  CFR  172.101  taHa.  column 
(8Nb>.173Ja 

48  CFR  173.51(b),  173.86(b) 

49  C^R  173.314(f) 

48  CFR  173.273 

49  CFH  17329(cX2),  179.100-15, 
179.102-2 

48  CFR  173.134 


40  CFR  173.31(b),  173.31(c). 


To  bacoma  a  party  to  axampOon  8518.  (Moda  1.) 


To  authortza  Iranaporllion  ol  ralwey  frack  torpadoaa  artd 
luaaaa  pacfcad  In  maiai  kiia,  in  motor  vehiciaa  by 
railroad  mamlananca  crewra  as  nor>-regui«ied  ral  carriar 
aquipmanL  (Moda  1.) 

To  autnrin  Mpmanl  ol  cartain  aftatna  corroMva  iquida, 
n.aa.,  in  an  unKnad  bn  can,  ovarpacfcad  in  a  norvOOT 
apaoacsBon  lanaMsm  naao  moioaa  poryamyiana  paa 
of  8wa  or  ataliaun  oapadiy,  alao  containing  a  nonha- 
zardous  reain  mix.  (Modaa  1,  2.  3.  ar«j  4.) 

To  autnitaa  uaa  of  a  non4X)T  ipacaicalion  ASME  Coda 
atan^ad  portabia  tank,  for  tranaportation  ol  iquiefied 
comprassed  gaaea.  (Modaa  1  and  3.) 

To  auKiortM  uaa  of  a  non-OOT  ipacificalion  ASME  Coda 
•tampad  portat)<a  tank,  for  transportation  of  lk|uefied 
compressed  gases.  (Modes  i  and  3.) 

To  aulhoftea  uaa  of  a  norvOOT  spacificatnn  ASME  Coda 
stamped  portabia  tvik,  for  transportation  of  Iquefied 
compressed  gases.  (Modes  1  and  3.) 

To  authorize  transport  ol  sokition  of  aqua  amnxxiia, 
copper  suHate,  cupric  chloride,  feme  chionde  and  hy- 
drocMoric  acid,  in  norvOOT  speciUcaiion  cargo  tar*a. 
(Modal.) 

To  authorize  shipment  of  sodium  chkxite  sokjtiona  in 
water,  in  IX)T  Specification  MC-306  wxl  MC-307 
cargo  tarAs.  (Mode  1 .) 

To  auttxxize  transport  of  an  empty  turbine  engine  with 
lour  Class  C  expiosive  devices  attached  to  M  in  a  norv- 
OOT specification  pacKagtng.  (Modes  1  and  4.) 

To  authorize  shipment  o(  certain  expiosryes  wfiich  are 
forbidden  lor  transportation  t>y  av  or  are  n  quantities 
greater  than  prescribed  tor  av  tranaportatioa  (Moda  4.) 

To  authorize  a  or>e-tima  shipment  of  undassited  expkv 
SMes  by  motor  wehiclea.  (Moda  t.) 

To  authorize  a  orw-time  shipment  of  propylene,  duhng 
the  aummer  months,  in  DOT  Soec*cation  112J400W 
lank  car  tanks  which  «»ere  orignally  loaded  us«ig  the 
iMnter  filling  density.  (Mode  2.) 

To  authorize  a  one-time  shipment  of  Waste  sulfur  trioidde 
in  an  85-gaHon  metal  salvage  dnjm.  (Model  1 .) 

To  auttK)rize  a  one-tvne  shipment  of  a  tank  car  which 
oontairw  a  residue  of  chkxme  with  a  defective  safety 
valve  equipped  with  a  chkxirw  "C"  klL  (Mode  2.) 

To  aulhoriza  shipmerit  of  two  norvOOT  spacilication 
siainlaaa  steel  cylinders  containing  a  flammable  KquKJ 
ovarpacked  in  (X)T  Specification  1  ;c  drums.  (Mode  1 ) 

To  authorize  a  one-time  shipment  of  chionne  in  a  DOT 
Specifcainn  10SA500W  t«ik  cw  tanks  over  due  lor 
tank  Mid  saMy  valve  retest  (Mode  2.) 


Withdrawal  Exemptions 


Appicalion 
Na 

RagUMon(s)  affadad 

Nature  of  examptkx)  thereof 

9153-X 
9726-N 

The  Oow  Chamicai  C:a,  Ftaa- 
portTX. 

Chicago,  C 

48  CFR  172.101, 
173.83(aK10). 
48  CFR  173.388 

To  radaaaNy  and  ship  a  certain  Claaa  A  propeHar*  axploaiva  aa  Class  B  expk)sive  when 

To  auttwnza  an  aNemalive  label  ollwr  than  as  prescrtMd  in  49  CFR  for  products  containing 
hepatitis  antigen,  an  ebotogic  agent  (Modes  1.4) 

Denials 

0128-N    Request  by  Sky  Cab.  Inc  East 
Brunswick.  N]  to  authorize  the  carrier 
to  perform  the  radiation 
measurements  for  transport  index 
designation  of  overpack.  rather  than 
the  person  initially  offering  the 
packages  contained  therein  denied 
July  13. 198a 


9787-N    Request  by  Rheem 
Manufacttiring  Company  Linden,  NJ  to 
authorize  the  manufacture  of  a 
polyethylene  open  head  drum  for  the 
shipment  of  black  powder  and  low 
explosives  denied  July  11. 1988. 

9826-N    Request  by  Composite 
Container  (Corporation — Kentucky 
Louisville,  KY  to  authorize  the 


manufacture  of  polyethylene  dnmis 
for  shipment  of  black  powder  and 
certain  other  Class  A  and  B 
explosives  denied  July  11, 1988. 
9887-N    Request  by  Offshore  Marine 
Engineering  Limited  West  Midlands. 
England  to  authorize  manufacture, 
mark  and  sell  insulated, 
nonspecification  portable  tanks,  for 
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shipment  of  refrigerated  heliiun  and 
refrigerated  hydrogen  denied 
September  8, 1988. 
99e6-N    Request  by  Olin  Corporation — 
Defense  Systems  Group  East  Alton,  IL 
to  authorize  certain  military  cartridges 
as  small  ammunition.  Class  C 
explosives  denied  September  8, 1988. 

Issued  in  Washingtoo,  DC  on  January  3, 
1960. 
|.  Suzanne  Hedgepeth, 

Chief  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 

[FR  Doc  88-743  Filed  1-11-68:  6:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Secretary 

[Papamiiwit  CIrcuiar;  PuMe  Debt  Series 
Nal-as] 

Treaaury  Notes  of  January  15, 1996, 
Seriee  E-1996;  i 

January  5, 1969. 

1.  Invitatioo  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
tmder  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $7,(X)0,(X)0,(X)0 
of  United  States  securities,  designated 
Treasury  Notes  of  January  15, 1996, 
Series  E-1996  (CUSIP  No.  912827  XB  3). 
hereafter  referred  to  as  Notes.  The 
Notes  wrill  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  January 
17, 1989,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  July  15, 1989,  and  each 
subsequent  6  months  on  January  15  and 
July  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  January  15. 1996.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 


2.2.  The  Notes  are  subject  to  aU  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  aU  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  wall  be  acceptable  to 
secure  deposits  of  Federal  pubhc 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,0(X).  $5.(X)0.  $10.(XX),  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amoimts.  They  tvill  not  be  issued  in 
registered  deflnitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  seciuities,  i.e.,  Department  of  the 
Treasury  Circular  No.  3O0,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book -entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  secuj'ities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260.  et  seq.  (May  16, 1986). 
apply  to  the  Notes  offered  in  this 
circtjlar. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  prior  to 
1:00  p.m..  Eastern  Standard  time,        | 
Wednesday,  January  11, 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
January  10, 1989,  and  received  no  later 
than  Tuesday,  January  17, 1989. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amoimt. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  piux:hase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 


3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealer*, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  accoimt  wiU 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instnmientalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 

a. tain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  1(X).(XX)  and  a  lowest  accepted  price 
above  the  original  issue  discoimt  limit  of 
98.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
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Secretary  of  the  Treasury  shall  be  Gnal. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufHcient  to 
provide  a  fair  determination  of  the  yield 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bida. 
Those  submitting  noncompetitive 
tenders  will  be  noticed  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  RaMTvations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  final 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  {  3.5.  must  be 
made  or  completed  on  or  before 
Tuesday.  January  17, 1980.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  matiuing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  deHned  in  the  general 
regulations  governing  United  States 
securities;  or  liy  check  drawn  to  the 
order  of  the  institution  to  which  the 


tender  was  submitted  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  January  12, 1989.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
January  17, 1988.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained 

6.  Geoecal  Provisioas 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 


supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Gerald  Muiphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc  80-823  Filed  1-10-69;  10:55  am] 

MUMOCOOC  4t10-40-M 


UNITED  STATES  INFORMATION 
AGENCY 

Workshop  for  Regional  Interview 
Commltteo  Chairpersons  of  tho 
Fulbrtght  Teachar  Exchange  Program 

The  United  States  Information  Agency 
is  interested  in  securing  the  services  of  a 
private  non-profit  educational 
organization  to  coordinate  and 
implement  a  two  and  one-half  day 
conference  in  September  of  1980  for  the 
chairpersons  of  the  Fulbright  Teacher 
Exchange  Program's  60  Regional 
Interview  Committees.  Such 
organizations  must  be  located  in  the 
Washington,  DC  metropolitan  area. 
Interested  organizations  should  contact 
USIA  by  January  ■.  1989  for  application 
information.  Please  contact  Ava  Smith 
at  the  following  address:  Teacher 
Exchange  Branch  [E/ASX).  Office  of 
Academic  Programs,  United  States 
Information  Agency,  301  4th  Street,  SW^ 
Washmgton.  DC  20547.  Telephone:  (202) 
484-2556. 
Guy  Stofy  Brown, 
Director,  Office  ofAdademic  Programs. 

Date:  January  3, 1988. 

PH  Doc  89-728  Filed  1-11-8B;  8:45  am] 
sajjNQ  COOK  aao-ei-ii 


>  Do*  date  will  Im  10  woridi^  days  6tM  the  date 
this  notice  ia  published. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttw  "Government  n  ttw  Sunshine 
Act  (Pub.  L  94-409)  5  U.S.C.  552b(eM3). 


EQUAL  EMFlOVMerr  OfPOIiniMTV 

''FCDCIUU.  RCOtSTOr  OTATION  OP 
PREVIOUS  ANNOUNCSMEfm  53  FR  52915, 
Thursday,  December  29, 198& 
PREVWUSLV  ANNOUNCED  TME  AND  DATE 
OF  MEEIWO:  2.-00  p.m.  (Eastern  Time) 
Monday,  January  9, 1980. 
CHANGE  w  THE  MEETMQ:  The  meeting 
has  been  cancelled 
CONTACT  PERSON  FOR  NONE 

mpormation:  Frances  M.  Hart. 
Executive  Officer.  Executive  Secretariat. 
(202)  634-6748. 

Dated:  January  9. 1989. 
FraDOM  M.  Hait, 
Executive  Officer.  Executive  Secretariat 

This  notice  issued  Januiy  9, 1988. 

(FR  Doc  89-818  FUed  1-10-88;  XVO?  am] 


FEDERAL  ELECnON  ( 

IFederal  Register  Number  89-245] 

PREVNMMtV  ANNOUNCED  DATE  AND  TNK: 

Thursday.  January  12. 1989. 10:00  a.m. 

By  direction  of  the  Federal  Election 
Commission,  the  Open  Meeting  scheduled  for 
January  12, 1988  is  cancelled 


PERSON  TO  CONTACT  FOR 

Mr.  Fred  Eiland  Information  Officer, 

Telephone:  202-376-3155. 

Maijorie  W.  Emnons, 

Secretary  of  the  Commission. 

[FR  Doc  80-828  Filed  1-10-89: 11:08  am] 

MLUNQ  COM  S71S-eV4l 


FEDERAL  MME  SAFETY  AND  HEALTH 

January  5, 1989. 

TME  AND  date:  10:00  aju.,  Thursday, 

January  12, 1988. 

place:  Room  60a  1730  K  Street  NW.. 

Washington.  DC 

STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED:  The        ' 
Commission  will  consider  and  act  upon 
the  following: 

1.  Mid-Continent  Resources,  Inc.,  Docket 
No.  WEST  85-19.  (Issues  include  whether  the 
judge  properly  vacated  a  section  104(b] 
withdrawal  order.) 

Any  person  intending  to  attend  this 
meeting  who  requires  si>ecial 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR      : 
S  270e.l50(a)(3)  and  S  2706.160(d).     > 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

Ellen  (202)  653-5629/(202)  566-2873  for 

TDD  Relay. 

Jean  H.  EUen,  I 

Agenda  Clerk. 

[FR  Doc  89-868  FUed  1-10-89;  3:43  pm] 

aaXMQ  CODE  S7SS-S1-M 

LEOAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting 

TME  AND  date:  The  meeting  will 
commence  at  9KX)  a.m.  on  Friday. 
January  20. 1989.  and  continue  until  IKX) 
p.m. 

place:  The  Embassy  Suites  Raleigh 
Hotel.  4700  Creedmoor  Road 
Renaissance  Room,  Raleigh,  North 
Carolina  27617. 

STATUS  OF  meetino:  Open. 

MATTERS  TO  BE  CONSIDEREO: 

1.  A|q>roval  of  Agenda 

2.  Approval  of  Minutes 
Deceml>er  17-1&  1987 
January  28-29, 1988 
November  18. 1988 

3.  Consideration  of  Proposed  Revisions  to 

Part  1609,  Fee  Generating  Cases 
Discussion  and  Public  Comment  follow  each 
item. 

CONTACT  PERSON  FOR  MORE  [ 

WiTORMATlON:  Maureen  R.  Bozell 
Executive  Office.  (202)  863-1839. 

Date  issued  Januaiy  10, 1988. 
Maureen  R.  Bosdl, 
Secretary.  ~" 

[FR  Doc  89-850  Filed  1-10-80:  3:24  pm] 


NATIONAL  LABOR  RELATIONS  BOARD 
TME  AND  DATE:  9:30  a-DL,  Thursday, 
January  IZ  1989. 

PLACE:  Board  Conference  Room.  Sixdi 
Floor.  1717  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20570. 
STATUS:  Closed  to  pubUc  observation 
pursuant  to  5  U.S.C.  section  522b  (c)(2) 
(internal  personnel  rules  and  practices) 
and  (c)(6)  (personal  information  where 
disclosure  would  constitute  a  cleariy 
unwarranted  invasion  of  personal 
privacy). 

MATTERS  TO  BE  CONStOCREO: 

(1)  Personnel  matters 

(2)  Selection  of  Regional  Directors  for  Region 
1 — Boston.  Massachusetts  and  Region  13.— 
Chicago,  Illinois 

(3)  Interna)  Casehandling  Procedures 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  C.  Truesdale, 
Executive  Secretary,  Washington.  DC 
20570,  Telephone:  (202)  2S4-M30. 

Dated:  Washington.  DC  Januaiy  a  1980. 

By  direction  of  the  Board. 
loim  C  Truesdale. 
Executive  Secretary,  National  Labor 
Relations  Board. 
[FR  Doc.  89-867  Filed  1-10-89;  3:38  pm] 

BILUNQ  COOC  7S4<-01-«I 

NEIQHBORHOOO  REMVESTMENT 
CORPORATION 

Personnel  Committee  Meeting 

TME  AND  date:  2:30  pjn.— Wednesday. 

January  18, 1989. 

place:  National  Credit  Union 

Administration,  1776  G  Street  NW, 

Sixth  Floor  Board  Meeting  Room, 

Washington.  DC  20456. 

STATUS:  Closed 


CONTACT  PERSON  FOR  I 

arORSUTiON.  Martha  A.  Diaz-Ortiz. 
Assistant  Secretary.  376-2400. 
AGENDA: 

1.  Approval  of  Officers'  Salaries:  and 

2.  Recommendation  to  the  Board  of 
Directors  on  Officers'  Merit  Awards. 
Carol  J.  McCaba, 

Secretary. 

[FR  Doc  80-827  FUed  1-10-80;  IIKW  amj 

■NJJNQ  COOC  7S7«-ei-a 
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Corrections 


Federal  Register 

Vol.  54,  No.  8 

Thursday,  January  12,  1969 


TN«  section  of  the  FEDERAL  REGISTER 
contains  editorial  con^ctions  of  previously 
put)lished  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  eisewtiere  in  the 
issue. 


OEPARniENT  Of  ENERGY 
48CFRPart970 

Acquisition  Regulation*  on 
Managowwnfnd  Opf «ting 
Contractor  Purchasing 

Correction 

In  rule  document  88-14219  beginning 
on  page  24224  in  the  issue  of  Monday, 
June  27, 1988,  make  the  following 
corrections: 

•7(U204-22    [Correctad] 

1.  On  page  24232,  in  the  first  column, 
in  section  970.5204-22(0.  in  the  fourth 
line,  "purchase"  should  read 
"purt^ases". 

2.  On  the  same  page,  in  the  second 
column,  in  the  table  of  contents,  in  the 
entry  for  section  970.7104-31,  in  the 
second  line,  "subcontractor's"  should 
read  "subcontractors"'. 

3.  On  the  same  page,  in  the  same 
coliunn,  in  the  table  of  contents,  in  the 
entry  for  section  970.7104-37,  in  the 
second  line,  "sources"  should  read 
"resources". 

•TanOI    (Corradad] 

4.  On  the  same  page,  in  the  third 
column,  in  section  970.7101(c),  in  the 
first  line,  "Completion"  should  read 
"Competition''. 

•70.7103    [Corraelad] 

5.  On  page  24233,  in  the  Ist  column,  in 
section  970.7103,  in  the  1st  paragraph,  in 
the  11th  line,  "system"  should  read 
"systems". 

6.  On  the  same  page,  in  the  third 
column,  in  section  970.7103(c)(3)(vii),  in 
the  seventh  line,  "costs"  should  read 
"cost". 

•7a7104-30    [Corraelad] 

7.  On  page  24238,  in  the  first  column, 
the  section  heading  for  section  97a7104- 
30  should  read  as  it  appears  above. 

COM  tss»«i-o 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[WY-060-00^212-12:  WYW1144131] 

Realty  Action;  Exchange;  Wyoming 

Correction 

In  notice  document  88-30064 
appearing  on  page  53076  in  the  issue  of 
Friday,  December  30, 1988,  make  the 
following  correction: 

In  the  second  column,  imder  T.  47.,  R. 
60  W.,"  the  first  line  should  read  "Sec.  9. 
NEy4,EV4NWy4:". 

atLUNQCOOC  1W»«1-0 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1,2, 9  and  73 

Reorganization  of  Functiona  WHttin 
the  Office  of  AdmMatration  and 
Reaources  Management  and  Minor 
Corrective  Antendments 

Correction 

In  rule  document  88-29763  beginning 
on  page  52993  in  the  issue  of  Friday, 
December  30, 1988,  make  the  following 
correction: 

On  page  52993,  in  the  first  column,  the 
vrtciivi  DATI  should  read  "December 
3a  1988". 
aajjaacooc  itos-tt« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  61. 63, 68, 121.  and  135 


[Oociiat  Na  2S14a;  Amdt  No*.  *1-«1, 69-28. 
•5-32. 121-201  and  136-2S] 

RIN2120-AC33 

Anti'Orug  Program  for  Personnel 
cngagea  m  specmeo  Aviauon 


Correction 

In  rule  document  88-20600  beginning 
on  page  47024  in  the  issue  of  Monday, 
November  21, 1968,  make  the  following 
corrections: 

1.  On  page  47026,  in  the  Ist  column,  in 
the  Ist  complete  paragraph,  in  the  13th 
line.  "DHHA"  should  read  "DHHS". 


2.  On  the  same  page,  in  the  3rd 
column,  in  the  19th  line  itom  the  bottom, 
"casual"  should  read  "causal". 

3.  On  page  47027,  in  the  2nd  column, 
in  the  Ist  complete  paragraph,  in  the 
12th  line,  "Primary"  should  read 
"primary". 

4.  On  page  47028,  in  the  first  column, 
in  the  seventh  line  from  the  bottom, 
insert  an  open  bracket  after  "seiziire". 

5.  On  the  same  page,  in  the  3rd 
column,  in  the  16th  line  from  the  bottom, 
"45"  should  read  "445". 

6.  On  page  47029,  in  the  first  columit. 
in  the  second  paragraph  of  quoted 
material,  in  the  ninth  line,  "risk"  should 
read  "risks". 

7.  On  the  same  page,  in  the  2nd 
column,  in  the  1st  complete  pcu'agraph, 
in  the  15th  line,  "Executive"  should 
read  "Executives". 

8.  On  page  47034,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
second  to  the  last  line,  the  second 
"ineffective"  should  read  "inefficient". 

9.  On  page  47036,  in  the  1st  column,  in 
the  last  paragraph,  in  the  15th  line, 
"has"  should  read  "have". 

10.  On  the  same  page,  in  the  third 
column,  in  the  third  complete  paragraph, 
in  the  sixth  line,  "NSTB"  should  read 
"NTSB". 

11.  On  page  47038,  in  the  3rd  column, 
in  the  1st  complete  paragraph,  in  the  2nd 
line,  "require"  should  read  "required" 
and  in  the  17th  line,  "than"  should  read 
"that". 

12.  On  page  47039,  in  the  2nd  column, 
in  the  last  paragraph,  in  the  12th  line, 
before  "should"  insert  "for  rehabilitation 
and  subsequent  reemployment". 

13.  On  page  47040,  in  the  1st  column, 
in  the  last  paragraph,  in  the  20th  line, 
"sensitive"  was  misspelled. 

14.  On  page  47041.  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  second  line,  "be" 
should  read  "the". 

15.  On  page  4704Z  in  the  first  column, 
in  the  last  paragraph,  in  the  sixth  line, 
"freelance"  was  misspelled. 

16.  On  the  same  page,  in  the  2nd 
column,  in  the  first  complete  paragraph, 
in  the  17th.  18th  and  19th  lines,  remove 
"listed  by  this  final  rule  and  those 
entities  or  individuals,". 

17.  On  page  47044,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  ninth  line,  "issue"  shotdd  read 
"issued". 


Federal  Register  /  Vol.  54,  No.  8  /  Thtireday.  January  12,  1989  /  Corrections  1289 


18.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  first  line,  "this"  should  read  "his". 

19.  On  page  47046,  in  the  second 
column,  in  the  last  paragraph,  in  the 
fourth  line  from  the  bottom, 
"continually"  was  misspelled. 

20.  On  page  47047,  in  the  second 
colimm,  in  the  first  complete  paragraph, 
in  the  ninth  line,  "submit"  was 
misspelled. 


21.  On  page  47048,  in  the  3rd  column, 
in  the  second  complete  paragraph,  in  the 
nth  line,  "NPRW"  should  read  "NPRM". 

22.  On  page  47053,  in  the  2nd  column, 
in  the  1st  complete  paragraph,  in  the 
17th  line,  "cost"  should  read  "costs". 

{•5.23    [Correctad] 

23.  On  page  47056,  in  the  third  colunm. 
in  S  65.23(b)(1),  in  the  fourth  line,  "date 
that"  should  read  "date  of. 


^ipendix  to  Part  121 — [Cocractad] 

24.  On  page  47059,  in  the  second 
column,  in  Appendix  I,  in  designated 
paragraph  2,  in  the  sixth  line,  "is" 
should  read  "if'. 

25.  On  page  47060,  in  the  second 
column,  in  Appendix  I,  in  designated 
paragraph  5,  in  the  last  two  lines,  "the 
effective  date  of  the  rule"  should  read 
"December  21, 1988". 

MLUNOCOOe  1S0»«1« 


Thursday 
January  12,  1989 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  25 

Airplane  Cabin  Rre  Protection;  Notice  off 
Proposed  Rulemaldng 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 
(Docittt  Na  2S774;  Notic*  l«a  M-11 
RIN  2120-AB22 

Airplane  Cabin  Fire  Protection 

AOCNCv:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoM:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes 
amendments  of  the  Federal  Aviation 
Regulations  (FAR)  which  would  provide 
for  improved  cabin  fire  protection  for 
transfrart  category  airplanes  by 
requiring:  (1)  Each  lavatory  to  be 
equipped  with  a  smoke  detector  system 
which  provides  warning  to  the  cockpit 
or  to  the  passenger  cabin  crew;  (2)  each 
lavatory  trash  receptacle  to  be  equipped 
with  a  fire  extinguisher  which 
discharges  automatically  upon  the 
occurrence  of  a  Are  within  the 
receptacle:  (3)  the  number  of  hand  fire 
extinguishers  in  the  cabins  of  airplanes 
with  passenger  seating  capacities 
greater  than  200  to  be  increased;  and  (4) 
a  specified  number  of  the  hand  fire 
extinguishers  in  the  cabin  to  contain 
Halon  1211  or  equivalent  as  the 
extinguishing  agent.  These  safety 
protections  are  currently  required  for 
operation  of  airplanes  used  in  air  carrier 
service,  but  not  for  the  full  range  of 
transport  category  airplanes  such  as 
those  used  for  executive  transportation. 
This  notice  also  proposes  to  require 
each  transport  category  airplane 
manufactured  after  a  specified  date  to 
incorporate  these  improvements.  These 
proposals  are  needed  to  respond  to 
investigations  of  inflight  fires  and  an 
inspection  survey  of  the  U.S.  air  carrier 
fleet,  and  are  needed  to  increase 
protection  against  possible  inflight  Hres. 
DATtS:  Comments  must  be  received  on 
or  before  July  10, 1989. 
Aooncsscs:  Comments  on  this  proposal 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204).  800  Independence  Avenue 
SW.,  Washington.  DC  20591.  or 
delivered  in  triplicate  to:  Room  915G, 
800  Independence  Avenue  SW., 
Washington.  DC  20591.  Comments  must 
be  marked:  Docket  No.  25774.  Comments 
may  be  inspected  in  Room  915G 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  In 
addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
OfTice  of  the  Regional  Counsel  (ANM-7], 


FAA.  Northwest  Mountain  Region.  17900 

Paciric  Highway  South.  C-68966.  Seattle. 
Washington  98168.  Comments  in  the 
information  docket  may  be  inspected  in 
the  Office  of  the  Regional  Counsel 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4.-00  p.in. 
ran  FUfiTHcn  mroRMA-noN  contact: 
Gary  L  Killion,  Manager.  Regulations 
Branch  (ANM-114).  Transport 
Standards  Staff,  Aircraft  Certiflcation 
Division,  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168; 
Telephone  (206)  431-2112. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  or  economic  impact  that  might 
result  from  adoption  of  proposals 
contained  in  this  notice  are  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Commenters  should  identify  the 
regulatory  docket  or  notice  number  and 
submit  comments,  in  triplicate,  to  the 
Rules  Docket  address  specified  above. 
All  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rulemaking.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received. 

All  comments  will  be  available  in  the 
Rules  Docket,  both  before  and  after  the 
closing  date  for  comments,  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  25774."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-43a  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 


Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

This  notice  is  the  latest  in  a  series  of 
FAA  actions  to  enhance  cabin  fire 
safety  in  transport  category  airplanes. 
Following  an  inflight  fire  which 
originated  in  a  lavatory  area,  the  FAA 
issued  four  Airworthiness  Directives 
(AD)  to  require  specific  improvements  in 
cabin  firt  protection.  Airworthiness 
Directive  74-08-09  (39  FR  12998;  April 
10, 1974),  applicable  to  all  transport 
category  airplanes,  requires  1,000  hour 
periodic  inspections  and  repairs,  as 
necessary,  of  all  lavatory  trash 
receptacles  to  ensure  fire  containment 
capability.  It  also  requires  preflight 
briefings  informing  passengers  not  to 
smoke  in  lavatories,  and  the  installation 
of  ashtrays  near  lavatory  entrances  and 
no-smoking  signs  on  each  side  of  the 
lavatory  doors.  Subsequent  to  issuance 
of  the  AD,  §  25.853  of  the  FAR  was 
amended  to  incorporate  these 
requirements  for  ashtrays  and  no- 
smoking  signs.  Section  121.571  of  the 
FAR  was  adopted  to  require  that 
passengers  be  given  briefings  regarding 
smoking.  Three  additional  AD"s,  74-21- 
03  (39  FR  36466;  October  10, 1974),  75- 
02-04  and  75-02-05  (39  FR  13555; 
January  24, 1975),  were  issued  for 
specific  airplane  models,  requiring 
inspection  and  repair  of  lavatory 
electrical  components  and  modification 
of  lavatory  trash  receptacles  to  ensure 
fire  containment.  Together,  the  AD 
actions  were  intended  to  eliminate  likely 
ignition  sources,  end  smoking  in 
lavatories,  and  provide  fire-safe  trash 
receptacles  in  the  event  that  fire  occurs 
in  a  receptacle  despite  these 
precautions. 

In  addition  to  these  AD  actions,  an 
FAA-contracted  study  was  conducted  to 
consider  the  feasibiHty  of  a  total  cabin 
integrated  fire  management  system.  This 
study  included  analysis  of  fire-related 
accident  and  incident  data  taken  over  a 
10-year  period,  a  survey  of  available 
technology,  and  analysis  of  fire 
detection,  monitoring  and  extinguishing 
options  for  all  areas  of  a  typical  wide- 
body  passenger  cabin.  The  results  of 
this  study  are  contained  in  DOT  Report 
No.  FAA-RD-76-54,  Feasibility  and 
Tradeoffs  of  a  Transport  Fuselage  Fire 
Management  System,  dated  June  1976, 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22151.  While  the  study  did 
provide  useful  data  concerning  fire 
protection,  features  of  the  integrated 
system,  such  as  fire  detectors,  were  not 
adopted  at  the  time  because  the  AD 
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actions  were  considered  to  have 
provided  adequate  fire  protection. 

Subsequent  to  the  AD  actions,  there 
were  two  cabin  fires  which  indicated 
that  additional  measures  were  needed 
to  enhance  protection  against  such  fires. 
One  of  the  fires  occurred  in  fiight  near 
Cincinnati,  Ohio,  on  June  2, 1983,  and 
resulted  in  23  fatalities.  The  other 
occurred  on  the  ground  at  Tampa 
International  Airport  in  Florida  on  June 
25, 1983,  and  resulted  in  evacuation  of 
the  airplane  with  no  injuries  or  loss  of 
life.  Following  the  fires,  the  FAA 
conducted  an  inspection  survey  of  the 
fire  containment  capabilities  of  lavatory 
trash  receptacles  in  the  U.S.  air  carrier 
fleet.  The  survey  was  conducted  to 
determine  the  effectiveness  of  previous 
FAA  actions  to  correct  deficiencies  in 
fire  protection  and  to  determine  whether 
or  not  those  corrective  actions  provide 
adequate  fire  safety.  The  survey 
revealed  that  the  fire  containment 
capabilities  of  trash  receptacles  were 
compromised  by  the  wear  and  tear 
typical  df  service.  Considering  the 
seriousness  of  inflight  cabin  fires,  an 
expanded  approach  to  fire  protection 
was  considered  necessary. 

In  regard  to  extinguishment  of  inflight 
cabin  fires,  S  25.851  currently  specifies 
that  one  conveniently  located  hand  fire 
extinguisher  must  be  provided  for  each 
airplane  with  a  passenger  capacity  of  7 
through  30;  two  must  be  provided  for 
each  airplane  with  a  passenger  capacity 
of  31  through  60;  and  three  are  required 
for  each  airplane  with  a  passenger 
capacity  of  61  or  more.  These  standards 
were  adopted  in  1956  when  the  largest 
airplanes  in  service  had  passenger 
capacities  of  less  than  1(X).  and  those 
under  development  were  not  expected 
to  exceed  200  passengers.  Since  that 
time,  the  size  of  commercial  transport 
airplanes  has  increased  dramatically. 
For  example,  certain  versions  of  the 
Boeing  747  have  been  certificated  under 
Part  25  for  a  maximum  of  660 
passengers.  Service  experience  has 
shown  that  three  extinguishing  are 
insufficient  for  large  transport  airplanes; 
and,  as  a  matter  of  practicality,  most 
operators  of  the  large  transport 
airplanes  currently  in  service  have 
elected  to  install  more  than  three 
extinguishers  in  such  airplanes. 

The  FAA  has  also  conducted  cabin 
fire  extinguishers  tests  using  various 
types  of  hand  extinguishers.  These  tests 
demonstrated  that  for  a  fire  in  a  large 
airplane  cabin,  extinguishers  containing 
Halon  1211  (bromochloro- 
difluoromethane.  CBrClFi)  are  safe  from 
the  standpoint  of  toxicity,  and  far  more 
effective  in  range  and  knockdown 
capability  than  other  extinguishers 


currently  in  service.  The  results  of  these 
tests  are  contained  in  DOT  Report  No. 
DOT/FAA/CT-82-111.  Inflight  Aircraft 
Seat  Fire  Extinguishing  Tests  (Cabin 
Hazard  Measurement),  dated  December 
1982.  A  copy  of  this  report  has  been 
placed  in  the  Rules  Docket  and  is 
available  for  inspection.  A  copy  may  be 
purchased  from  NTIS.  Halon  1211 
extinguishers  have  their  greatest 
effectiveness  of  Class  B  and  C  fires; 
however,  those  with  9  pounds  or  greater 
capacity  are  also  rated  for  Class  A  fires. 
(Fire  classes  are  as  defined  in  the 
National  Fire  Protection  Association 
Standard  10.)  Halon  1211  extinguishers 
are  not  to  be  used  for  Class  D  (burning 
metal)  fires.  Although  not  rated  for 
Class  A  fires,  such  extinguishers  with 
less  than  9  pounds  capacity  have  been 
shown  to  be  effective  in  extinguishing 
surface  Class  A  fires.  Halon  1211 
extinguishers  are  especially  useful  for 
combatting  flammable  fluid  fires,  such 
as  those  that  might  be  caused  by 
terrorist  activities.  Under  the  air  carrier 
airworthiness  surveillance  program,  the 
FAA  issued  a  general  notice  (GENOT), 
dated  November  29, 1980,  to  inspectors 
and  air  carrier  operators  encouraging 
the  voluntary  installation  of  at  least  two 
Halon  1211  extinguishers  in  each 
airplane. 

Subsequent  to  the  above  action,  the 
FAA  adopted  Admendment  121-185  (50 
FR  12726;  March  29, 1985)  applicable  to 
airplanes  used  in  air  carrier  service 
under  the  provisions  of  Part  121  of  this 
Chapter.  This  amendment  requires  (1) 
the  installation  of  a  smoke  detection 
system,  or  equivalent,  in  each  lavatory 
after  October  29. 1986.  (2)  a  built-in  fire 
extinguisher  for  each  lavatory  disposal 
receptacle  after  April  29, 1987,  (3) 
additional  hand  fire  extinguishers  for 
airplanes  with  passenger  seating 
capacities  of  30  or  fewer  and  60  or  more 
after  October  29, 1985,  and  (4)  at  least 
two  of  the  required  hand  fire 
extinguishers  to  contain  Halon  1211,  or 
equivalent,  as  the  fire  extinguishing 
agent  after  April  29. 1986. 

Discussion 

Although  Amendment  121-185 
provides  improved  cabin  fire  protection 
for  transport  category  airplanes  used  in 
air  carrier  service,  it  does  not  apply  to 
other  transport  category  airplanes,  such  r 
as  those  used  for  executive 
transportation.  Mandatory  retrofit  of 
such  other  airplanes  to  incorporate 
these  improvements  is  not  considered 
justifiable  from  an  economic  standpoint; 
however,  it  does  appear  that  such 
improvements  are  warranted  for  future 
transport  category  airplanes. 
Accordingly,  this  notice  proposes  to 
amend  Part  25  of  the  FAR  to  require 


these  improvements  for  airplanes  for 
which  application  for  type  certificate  is 
made  after  the  effective  date  of  the 
amendment.  In  addition.  Part  21  would 
also  be  amended  to  require  these 
improvements  for  all  transport  category 
airplanes  manufactured  after  a  date  one 
year  after  the  effective  date  of  the 
amendment,  regardless  of  when  the 
application  for  type  certificate  was 
made.  The  compliance  time  of  one  year 
is  necessary  for  airplanes  not  already 
required  to  comply  under  the  provisions 
of  Part  121  to  provide  sufficient  time  in 
which  to  make  the  necessary  design 
changes,  procure  the  required  materials 
and  parts,  and  introduce  the 
modifications  into  production. 

Section  25.851  would  be  amended  to 
require  additional  extinguishers  for  the 
passenger  compartments  of  airplanes 
with  passenger  capacities  greater  than 
200.  (Part  25  currently  requires  the  same 
number  of  extinguishers  for  passenger 
capacities  of  61  through  200  as  is  now 
required  by  Part  121.)  The  maximum 
capacity  presently  envisioned  is  700. 
Should  larger  airplanes  be  presented  for 
certification  in  the  future,  additional 
standards  in  the  form  of  special 
conditions  may  be  warranted.  Similarly, 
additional  standards  may  be  warranted 
for  airplanes  with  nonstandard  inferior 
arrangements  in  which  the  minimum 
number  of  extinguishers  does  not 
provide  ready  access  to  an  extinguisher 
in  each  area  of  the  cabin. 

As  noted  above.  Halon  1211  has 
demonstrated  superior  performance  in 
combatting  cabin  fires,  particularly 
surface  fires.  Some  of  the  required  hand 
fire  extinguishers  would,  therefore,  have 
to  contain  this  agent  or  equivalent.  For 
an  airplane  with  a  passenger  capacity 
that  is  more  than  30.  but  less  than  61.  at 
least  one  of  the  two  required  passenger 
compartment  extinguishers  would  have 
to  contain  Halon  1211.  or  equiv..'<^nt.  For 
an  airplane  with  a  larger  passenger 
capacity,  at  least  two  of  the  required 
passenger  compartment  extinguishers 
must  contain  Halon  1211,  or  equivalent. 

Section  25.851  presently  requires  one 
hand  fire  extinguisher  conveniently 
located  in  the  pilot  compartment.  This 
extinguisher  is  in  addition  to  any 
extinguisher  required  for  a  passenger 
compartment. 

Section  25.851  currently  specifies  that 
a  readily  accessible  hand  fire 
extinguisher  must  be  available  for  use  in 
each  Class  A  or  Class  B  cargo  or 
baggage  compartment.  While  Class  E 
compartments  are  not  required  to  be 
accessible  to  crewmembers  in  flight,  the 
proposed  amendment  to  S  25.851  would 
require  a  readily  accessible  hand  fire 
extinguisher  for  any  Class  E 
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compartment  that  is  accessible  in  flight. 
In  addition,  a  hand  Are  extinguisher 
would  be  required  for  each  galley 
located  above  or  below  the  passenger 
compartment  because  the  extinguishers 
located  in  the  passenger  compartment 
are  not  readily  available  at  those 
locations. 

Due  to  an  apparent  editorial  error. 
S  25.851(b)  currently  implies  that  the 
requirements  of  that  paragraph  do  not 
apply  to  fire  extinguishment  systems 
which  are  installed  in  addition  to  those 
required  by  the  minimum  standards  of 
Part  25.  Whether  a  fire  extinguishment 
system  installed  in  an  airplane  is 
required  by  the  regulations  or  is 
installed  on  a  voluntary  basis  is 
obviously  irrelevant  insofar  as  potential 
hazards  to  the  occupants  are  concerned. 
Accordingly.  S  25.851(b)  would  be 
changed  to  correct  this  error.  In 
addition,  minor  changes  are  proposed  in 
the  formal  of  i  25.851  which  are 
clarifying  in  nature  only. 

This  notice  proposes  a  new  {  25.854 
which  would  require  transport  category 
airplanes  to  be  equipped  with  smoke 
detectors  and  with  increased  fire 
extinguishment  capabilities  for 
lavatories,  which  have  been  shown  by 
experience  to  be  more  critical  for  fire 
protection  than  other  areas  of  the  cabin. 

Smoke  detector  systems  would  l>e 
required  in  lavatories.  WhHe  lavatories 
have  a  lower  smoke  and  fire  incidence 
rate  than  galleys,  they  are  more 
sensitive  from  a  fire  detection 
standpoint  for  several  reasons.  They  are 
more  often  unattended,  they  are  cloised 
from  view  by  a  door,  and  they  contain 
ventilation  systems  designed  to  keep 
odors,  and  thus  sensory  smoke 
detection,  away  from  the  passenger 
cabin.  In  addition,  galleys  are  generally 
occupied  only  by  trained  flight 
attendants.  Lavatories,  on  the  other 
hand,  are  frequented  by  the  general 
traveling  public  some  of  whom  may  not 
be  conscious  of  the  hazards  of  smoking 
in  the  lavatory.  As  part  of  the  smoke 
detector  systems,  a  warning  light  would 
be  required  in  the  cockpit,  or  a  warning 
light  or  audio  warning  would  be 
required  in  the  passenger  cabin  which 
provides  a  clear  and  unmistakable 
signal,  readily  detectable  by  a  flight 
attendant,  taking  into  consideration  the 
positioning  of  flight  attendants 
throughout  the  flight.  Because  the 
lavatory  smoke  detectors  would  serve  to 
enhance  the  present  capability  of  the 
crewmembers  to  visually  detect  fires  in 
the  cabin  and  would  not  serve  as 
primary  detection  systems,  such  as 
those  used  in  isolated  cargo 
compartments,  it  would  be  unnecessary 
for  the  detectors  to  meet  all  of  the 


performance  and  environmental 
requirements  in  Technical  Standard 
Order  (TSO)  No.  Clb,  which  are  now 
applicable  to  the  type  of  primary 
detectors  used  in  isolated  cargo 
compartments.  Service  experience  has 
shown  that  nearly  all  lavatory  fires  are 
detected  by  cabin  personnel  early 
enough  to  allow  prompt  control  and 
extinguishment.  Thus,  a  commercially 
available  smoke  detector,  such  as  the 
type  commonly  used  in  residential 
buildings,  which  is  demonstrated  to 
serve  its  intended  function  as  installed, 
could  be  considered  adequate  under  the 
proposals. 

Lavatory  trash  receptacles  would  be 
equipped  with  automatic  fire 
extinguishers.  These  could  be  small 
extinguishant-charged  bulbs  with 
thermal  fuse  plugs,  as  are  currently  used 
in  trash  receptacles  in  a  number  of 
transport  airplanes. 

As  proposed,  the  lavatory  smoke 
detectors  and  automatic  fire 
extinguishers  would  be  required  in 
addition  to  the  fire  containment 
capability  currently  required  for 
lavatory  trash  receptacles  because,  as 
indicated  by  the  inspection  survey 
referenced  earlier,  fire  containment 
capability  is  subject  to  deterioration  in 
service,  and  additional  measures  of  fire 
protection  may  be  necessary.  The 
automatic  fire  extinguishers  would 
counter  a  fire  as  quickly  as  possible  at 
its  inception  and  would  be  a  practicable 
means  of  keeping  response  time  to  a 
minimum,  which  is  a  key  principle  of  fire 
protection  in  general.  The  smoke 
detectors  would  be  a  necessary 
complement  to  the  extinguishers  to 
enable  crewmembers  to  quickly  detect  a 
fire  and  determine  if  additional  actions, 
such  as  use  of  hand  extinguishers,  are 
necessary  to  control  the  fire  and  prevent 
rekindling.  The  requirement  for  trash 
receptacle  fire  contaiiunent  capabiUty 
would  be  retained  since  containment 
capabiUty,  degraded  or  not  delays  the 
propagation  of  fire  and  provides  a 
needed  incremental  measiue  of  fire 
protection. 

As  proposed,  the  cabin  fire  safety 
improvements  contained  in  this  notice 
would  apply  to  transport  category 
airplanes  in  general,  including  the 
smaller  airplanes  designed  specifically 
for  executive  transportation.  Due  to 
their  relatively  small  size,  the  executive 
airplanes  would  not  be  affected  by  the 
proposals  to  increase  the  number  of 
hand  fire  extinguishers  in  airplanes  with 
passenger  capacities  greater  than  200 
and  to  use  Ha  Ion-filled  extingnishers  in 
airplanes  with  passenger  capacities 
greater  than  3a  Such  airplanes  would, 
however,  have  to  comply  with  the 


proposed  lavatory  fire  protection 
requirements.  Many  of  these  airplanes 
have  small  lavatories  with  very  limited 
occupant  space  and  small  trash 
receptacles.  In  addition,  the  lavatories  in 
these  airplanes  are  not  frequented  by 
the  general  public.  Comments  are 
especially  requested  concerning  the 
need  for  and  the  appropriateness  of  the 
proposed  lavatory  fire  protection 
requirements  for  these  airplanes. 

Regulatory  Evaluation 

/.  Cost  Benefit  Analysis 

The  FAA  proposes  to  amend  Part  25 
of  the  FAR  to  require  improved  inflight 
cabin  fire  protective  measures  for 
transport  category  airplanes  for  which 
application  for  type  certification  is  made 
after  the  effective  date  of  the 
amendment.  The  proposed  amendment 
would  require  that  (1)  each  lavatory  be 
equipped  with  a  smoke  detector  system, 
(2)  each  lavatory  trash  receptacle  be 
equipped  with  an  automatic  discharge 
fire  extinguisher  system,  (3)  more  hand 
fire  extinguishers  be  provided  in  the 
passenger  compartment  of  airplanes 
with  more  than  200  seats,  on  a  ratio  of 
one  fire  extinguisher  per  additional  100 
seats,  and  (4)  that  one  or  two  of  the 
required  passenger  compartment  hand 
fire  extinguishers,  as  specified,  contain 
Halon  1211  or  equivalent  as  the 
extinguishing  agent.  In  addition,  the 
FAA  proposes  to  amend  Part  21  of  the 
FAR  to  require  each  transport  category 
airplane  manufactured  after  (a  date  one 
year  after  the  effective  date  of  the 
amendment]  to  incorporate  the 
improved  inflight  cabin  fire  protective 
measures,  regardless  of  the  date  of 
appUcation  for  type  certificate. 

These  proposals  respond  to  findings 
resulting  from  investigations  of  inflight 
cabin  fires  and  an  FAA  survey  designed 
to  determine  the  effectiveness  of  fire 
safety  requirements  in  the  current  U.S. . 
air  carrier  fleet.  These  findings  clearly 
indicate  that  inflight  cabin  fire 
protective  measures  need  to  be 
improved.  Similar  requirements  have 
recently  been  adopted  for  airplanes 
operated  in  air  carrier  service  under  the 
provisions  of  Part  121. 

The  benefits  of  the  smoke  detector 
and  fire  extinguisher  proposal  are  the 
prospective  reduction  in  fatalities, 
injuries,  and  property  damage  resulting 
from  fires  originating  in  the  lavatories 
and  other  areas  in  the  passenger  cabin. 
Estimating  these  benefits  quantitatively 
is  difficult  because  of  the  limited 
number  of  inflight  cabin  fire  accidents 
and  the  necessity  for  using  judgement  in 
determining  the  effectiveness  of  the 
proposals  in  deaUng  with  accidents  that 
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involve  cabin  fires.  There  have  been  few 
major  cabin  fire  accidents  woridwide; 
however,  when  such  accidents  have 
occurred,  the  losses  have  been 
catastrophic 

Estimating  the  benefits,  as  well  as  the 
costs,  of  the  proposals  is  further 
comphcated  by  the  difficulty  of 
accurately  predicting  the  tjrpes  and 
numbers  of  new  or  significantly 
modified  airplanes  that  will  be 
certificated  under  Part  25  in  the  futiue. 
In  this  analysis,  the  FAA,  therefore, 
compares  benefits  to  costs  on  a  per 
airplane  basis.  This  method  residts  in  a 
relevant  presentation  of  this  relationship 
between  benefits  and  costs  while 
avoiding  prediction  of  the  types  and 
numbers  of  new  airplanes  that  would  be 
certificated  under  Part  25. 

Because  each  of  the  fire  protection 
measures  proposed  in  this  notice  is 
currently  required  under  Part  121,  air 
carriers  operating  under  the  provisions 
of  Part  121  already  have  to  comply 
regardless  of  whether  or  not  these 
proposals  are  adopted.  The  majority  of 
all  airplanes  type  certificated  under  Part 
25  will  be  operated  under  Part  121; 
therefore,  few  costs  would  be 
attributable  to  the  proposals  contained 
in  this  notice.  Nevertheless,  the  FAA  is 
evaluating  the  costs  of  these  proposals 
to  demonstrate  that  these  measures  are 
cost  benefidaL 

Benefits 

Only  those  fires  beUeved  to  have 
originated  in  the  passenger  cabin  are 
relevant  to  this  analysis.  Post-crash 
fires,  flight  deck  fires,  belly  cargo  fires, 
fires  aboard  freighter  airplanes,  and  all 
other  fires  that  did  not  originate  in  the 
passenger  cabin  were  excluded  in 
establishing  this  base  Une.  Only  two 
major  cabin  fire  accidents  whidi  meet 
this  criterion  have  occurred  in 
worldwide  operations  in  the  last  15 
years.  They  were  the  Varig  Boeing  707 
fire  at  Paris,  France,  in  July  1973,  and  the 
Air  Canada  McDonnell  Douglas  DC-O 
fire  at  Cincinnati,  Ohio  in  June  1983. 
Two  other  fires  which  could  be 
considered  significant  were  the  1979 
Pakistani  707  and  the  1960  Saudi 
Lockheed  L-1011.  Evidence  regarding 
the  origin  of  the  Pakistani  707  fire  is  not 
clear  therefore,  that  accident  was 
discounted  for  conservatism.  The  Saudi 
L-1011  fire  is  not  considered  in  the 
analysis  because  it  may  have  originated 
in  the  cargo  hold  rather  than  the  cabin. 

The  two  accidents  considered  in  this 
analysis  suggest  an  average  historical 
rate  of  two  catastrophic  cabin  fire 
accidents  during  a  15  year  period. 
Although  this  historical  rate  reflects 
worldwide  operations,  forecast  growth 
in  the  activity  of  U.S.  carriers  during  the 


future  15-year  period  considered  in  this 
analysis  is  sufficient  to  make  the 
exposure  of  future  U.S.  air  carrier 
operations  comparable  to  the  exposure 
of  historic  worid%vide  operations.  An 
estimate  of  two  catastrophic  cabin  fire 
accidents  per  15  years  has,  therefore, 
been  adopted  for  developing  the 
benefits  in  this  analysis. 

To  determine  the  benefits  which  will 
result  from  preventing  an  accident  it  is 
necessary  to  estimate  the  average  costs 
expected  to  be  associated  with  that 
accident 

In  its  FAA  Aviation  Forecast 
pubUshed  in  1987,  the  FAA  predicts  that 
the  average  number  of  seats  in  an 
airplane  used  in  air  carrier  domestic 
operations  tvill  be  171  in  1996  which  is 
the  midpoint  in  the  IS  year  study 
horizon.  The  load  factor  is  estimated  to 
be  61  percent  and,  therefore,  the  average 
number  of  passengers  per  flight  is 
expected  to  be  103.  Allowing  for  flight 
deck  and  cabin  crew,  the  FAA  estimates 
that  an  average  of  108  persons  will  be 
carried  on  a  typical  transport  category 
airplane.  Note  that  this  is  a  conservative 
estimate  since  it  does  not  take  into 
account  the  greater  number  of 
passeiigers  per  airplane  in  international 
operations. 

The  FAA  estimates  fatalities  from 
futiue  inflight  cabin  fire  related 
accidents  by  applying  the  average 
proportional  fatalities  from  the  two 
historic  accidents  as  follows:  the  Varig 
Boeing  707  and  the  Air  Canada  DC-9 
accidents  had  fatality  rates  of  100 
percent  and  50  percent  respectively. 
Thus,  the  average  fatality  rate  for  these 
accidents  was  75  percent.  Applying  this 
rate  to  the  average  numt)er  of  persons 
aboard  a  transport  category  airplane 
yields  an  estimated  61  fatalities  per 
accident  For  the  purpose  of  analysis, 
the  FAA  uses  a  minimum  economic 
value  for  a  human  life  of  $l,00a000.  This 
is  the  accepted  minimum  value  used  by 
economists  in  government  policy 
analysis.  Therefore,  the  estimated 
fatality  loss  is  $81,000,000.  An  airplane 
with  171  seats  is  estimated  to  cost  about 
$34,00a00a  i.e.,  $200,000  per  seat  If  the 
airplane  is  destroyed  halfway  through 
its  Ufe.  the  loss  is  estimated  to  be 
$17,000,000.  The  total  loss  to  society  due 
to  an  accident  is,  therefore,  $98,000,000. 
Discounting  this  value  as  a  uniform 
series  over  the  15-year  period  of  the 
airplane  to  allow  for  the  random  nature 
of  such  accidents  at  the  10  percent 
interest  rate  prescribed  by  OMB  yields 
an  average  accident  cost  of  $49.7 
million.  This  will  be  the  average  benefit 
realized  for  every  accident  prevented  by 
the  proposed  rulemaking.  To  calculate 
the  benefits  per  airplane,  the  present 
value  of  an  accident  times  the  number  of 


accidents  divided  by  the  number  of 
airplanes  in  1996  is  calculated.  The  FAA 
forecas*s  that  there  will  be  3990 
airplanes  in  the  air  carrier  fleet  in  1996. 
The  average  benefits  per  airplane  are. 
therefore.  $24,900  (two  accidents  times 
$49.7  million  per  accident  divided  by 
3.990  airplanes). 

Given  the  probability  of  an  accident 
and  the  cost  associated  with  that 
accident  it  is  necessary  to  consider  the 
probability  that  an  accident  will  occur 
in  an  area  of  the  cabin  where  each  of 
the  protective  measures  proposed  in  this 
notice  would  be  operative,  and  should 
such  a  fire  scenario  occur,  what  would 
be  the  effectiveness  of  a  particular 
protective  measure  in  preventing  that 
accident 

Benefits  for  Lavatory  Safety  Devices 

Developing  estimates  to  the  benefits 
attributable  to  the  lavatory  smoke 
detectors  and  to  the  automatic  fire 
extinguishers  in  the  lavatory  trash 
receptacles  requires  that  some 
allocation  be  made  of  those  potential 
future  accidents  which  would  be 
expected  to  originate  in  a  lavatory. 
These  potential  accidents  need  to  be 
allocated  further  into  those  where  the 
smoke  detector  would  be  the  piece  of 
protective  equipment  relied  upon  to 
prevent  the  accident  and  those  that 
would  rely  upon  the  automatic  fire 
extinguisher  in  the  trash  receptacle. 

In  both  of  the  catastrophic  accidents 
cited  above,  the  fire  appears  to  have 
originated  in  a  lavatory.  It  would, 
however,  be  unrealistic  to  assume  that 
all  catastrophic  cabin  fire  accidents 
would  necessarily  originate  in  lavatories 
in  the  future.  Service  Difficulty  Reports 
(SDR),  maintained  by  the  FAA's 
National  Safety  Data  Branch  in 
Oklahoma  City,  indicate  that  only  12.1 
percent  of  in-cabin  smoke  and  fire 
incidents  occur  in  lavatories.  The  SDR 
data  indicate  that  the  vast  majority  of 
these  incidents,  64.3  percent,  occur  in 
airplane  galleys,  and  the  remaining  23.6 
percent  occur  in  other  areas  of  the 
cabin.  Although  none  of  the  catastrophic 
cabin  fires  experienced  to  date  are 
believed  to  have  originated  outside  of  a 
lavatory,  some  allowance  must  be  made 
for  the  possibility  that  a  major  cabin  fire 
could  originate  in  one  of  the  locations 
where  87.9  percent  of  the  smoke  and  fire 
incidents  historically  have  occurred.  A 
strong  indication  of  the  particularly 
insidious  nature  of  lavatory  fires  is. 
however,  that  both  of  the  catastrophic 
accidents  experienced  to  date  have 
originated  where  a  relatively  small 
minority  of  the  incidents  occur.  This 
reflects  the  fact  that  fires  in  closed 
lavatory  compartments  are  more  likely 
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to  go  undetected  than  in  other  areas  of 
the  cabin. 

In  the  judgement  of  the  FAA.  which  is 
based  on  accident  and  incident  data 
over  a  prolonged  period  of  time,  the  vast 
majority  of  fatal  cabin  fire  accidents 
would  originate  in  lavatories,  but  some 
future  fatal  accidents  could  be  expected 
to  originate  in  galleys  or  other  areas  of 
the  cabin.  For  purposes  of  this  analysis. 
FAA  assumes  that  over  time  an  average 
of  80  percent  of  all  random  catastrophic 
cabin  Hre  accidents  would  originate  in 
lavatories  and  the  remaining  20  percent 
would  origiiiate  elsewhere  in  the  cabin. 

Of  the  two  previous  accidents 
involving  lavatory  fires,  the  Varig 
Boeing  707  accident  was  attributed  to  a 
Hre  originating  in  the  trash  receptacle.  In 
its  accident  report  the  National 
Transportation  Safety  Board  does  not 
make  a  precise  determination  of  the 
Tire's  origin.  The  evidence  indicates, 
however,  that  (1)  the  fire  propagated 
through  the  lavatory  vanity.  (2)  initially 
the  direction  of  airflow  vented  smoke 
overboard  and  permitted  the  fire  to  bum 
undetected,  and  (3)  smoke  became 
noticeable  in  the  open  area  of  the 
lavatory  when  the  fire  penetrated  the 
lavatory  liner.  These  findings  suggest 
that  approximately  half  of  potential 
accidents  involving  lavatory  fires  would 
occur  where  the  automatically 
activating  trash  receptacle  fire 
extinguishers  would  be  the  primary 
means  of  defense,  and  the  other  half  of 
these  potential  accidents  would  occur  in 
other  areas  of  the  lavatory  where  the 
smoke  detector  would  be  the  significant 
defensive  measure.  The  automatically 
activating  fire  extinguishers  can  only  be 
effective,  however,  if  the  door  of  the 
trash  receptacle  seals  properly; 
otherwise  the  extinguishant  dissipates, 
and  its  fire-suppressant  capabilities  are 
lost.  The  inspection  survey,  discussed 
previously,  reveals  that  the  fire- 
containment  capabilities  of  a  trash 
receptacle  can  become  compromised  by 
the  wear  and  tear  of  typical  service.  In 
these  instances,  the  lavatory  smoke 
detector  would  be  the  principal  piece  of 
equipment  in  preventing  a  trash 
receptacle  fire  incident  from  becoming  a 
major  accident.  Further,  a  review  of  the 
SDR  data  concerning  the  fire  incidents 
that  have  occurred  in  the  lavatory 
indicates  that  for  every  incident 
originating  in  the  trash  receptacle,  there 
are  slightly  more  than  two  incidents  that 
have  originated  in  other  areas  of  the 
lavatory.  Typically,  they  are  electrical  in 
origin:  and  frequently  involving  the  flush 
pump  motor.  For  these  reasons.  FAA 
considers  that  the  lavatory  smoke 
detector  will  be  the  operative  piece  of 
equipment  in  preventing  potential 


lavatory  fires  more  often  than  will  the 
trash  receptacle  extinguisher.  The  FAA 
has.  therefore,  assumed  that  of  the  80 
percent  of  all  potential  fire  accidents 
expected  to  originate  in  the  lavatory,  an 
average  of  45  percent  of  all  potential 
accidents  will  involve  the  smoke 
detector  as  the  protective  equipment 
relied  upon  to  prevent  a  major  accident 
fivm  developing,  and  only  35  percent  of 
all  potential  accidents  will  involve  the 
trash  receptacle  fire  extinguisher. 

Estimates  must  also  be  made 
concerning  the  effectiveness  of  the 
particular  piece  of  equipment  in 
preventing  an  accident  in  those  random 
combinations  of  circumstances  where 
all  existing  safeguards  have  failed  and. 
in  the  absence  of  the  proposed 
preventive  measures,  a  major  cabin  fire 
accident  would  occur.  The  FAA 
assumes  that,  given  such  circumstances 
where  the  lavatory  smoke  detector 
would.be  the  relevant  device,  a 
catastrophic  accident  could  be  averted 
an  average  of  50  percent  of  the  time.  The 
FAA  assumes  that  the  average 
effectiveness  of  the  trash  receptacle  will 
be  75  percent.  The  FAA  expects  the 
automatic  fire  extinguisher  to  be 
relatively  more  effective  than  the  smoke 
detector  in  those  circumstances  where  it 
is  the  primary  means  of  protection 
because  of  the  simphcity  of  its 
operation. 

The  benefits  of  a  smoke  detector 
would,  therefore,  be  $5,600  per  airplane 
($24,900  in  accident  avoidance  benefits 
per  airplane  times  45  percent  of  the  total 
occurrences  times  50  percent 
effectiveness),  and  the  benefits  of  the 
trash  receptacle  fire  extinguisher  would 
be  $6,500  ($24,900  in  accident  avoidance 
benefits  per  airplane  times  35  percent  of 
the  total  occurrences  times  75  percent  of 
effectiveness). 

Benefits  of  the  Halon  1211  Fire 
Extinguisher  in  the  Cabin 

The  potential  benefits  of  the  Halon 
1211  fire  extinguisher  proposals  have 
been  estimated  in  a  manner  similar  to 
the  lavatory  fire  prevention  proposals. 
As  stated  previously,  FAA  has  assumed 
that  over  a  prolonged  period  of  time,  an 
average  of  80  percent  of  passenger  cabin 
fires  would  involve  the  lavatory,  and  the 
remaining  20  percent  of  potential 
catastrophic  cabin  fire  accidents  would 
involve  either  the  galley  or  other  general 
areas  of  the  passenger  cabin  not 
previously  specified.  The  FAA  estimates 
that  the  proportion  of  potential  cabin 
fire  accidents  where  the  Halon  1211  fire 
extinguishers  will  be  the  critical 
preventive  measures  will  be  about  8 
percent.  The  relatively  higher  proportion 
allocated  to  the  galley  area  reflects  the 
fact  that  the  majority  of  all  passenger 


cabin  fire  incidents,  64.3  percent,  occur 
in  airplane  galleys.  Further,  many 
airplane  galleys  are  less  visible  because 
they  are  not  located  on  the  main  deck  of 
the  cabin.  The  remaining  portion  of 
potential  catastrophic  accidents 
represents  fire  scenarios  where  the 
Halon  1211  extinguisher  would  be  the 
critical  protective  piece  of  equipment. 
Although  the  Halon  extinguisher  is  a 
state-of-the-art  hand  fire  extinguisher 
which  is  effective  against  all  classes  of 
fires,  its  primary  advantage  over 
existing  extinguishers  is  that  it  is 
especially  effective  against  fires  that 
involve  volatile  liquids.  Because  the 
Halon  extinguishers  are  typically  lighter 
than  the  extinguishers  they  would 
replace,  there  would  also  be  a  fuel 
savings  that  would  be  sufficient  to  offset 
the  procurement  costs.  This  offset  will 
be  discussed  in  greater  detail  in  the 
costs  section. 

Finally,  estimates  must  be  made 
concerning  the  effectiveness  of  the 
Halon  1211  fire  extinguishers  when 
given  a  situation  in  which  all  existing 
safeguards  have  failed  and  the  proposed 
protective  measure  would  be  the  last 
line  of  defense.  The  FAA  has  estimated 
an  average  effectiveness  of  50  percent 
for  this  proposal. 

The  benefits  of  the  Halon  1211  fire 
extinguishers  would  be  $990  ($24,900  in 
accident  avoidance  benefits  per  airplane 
times  8  percent  it  being  the  relevant 
device  times  50  percent  its 
effectiveness). 

Costs 

As  noted  above,  estimating  the  costs 
of  the  proposal  to  amend  Part  25  is 
complicated  by  the  uncertainty  inherent 
in  predicting  the  number  of  new  airplane 
designs  that  will  be  type  certified  in  the 
future,  when  these  airplanes  will  be  type 
certificated,  and  how  many  will  be 
produced.  As  a  result,  the  costs  are 
estimated  on  a  unit  basis.  They  also 
have  been  discounted  on  the  basis  of  a 
15  year  Ufe  and  a  10  percent  discount 
rate.  In  addition,  the  expected  number  of 
lavatories  in  newly  designed  airplanes 
is  assumed  to  be  the  same  as  those  in  a 
Boeing  Model  767.  The  Model  767  is 
used  as  the  prototype  of  future  transport 
category  airplanes  because  it  is 
considered  to  be  the  approximate 
median  size  of  such  airplanes. 

Cost  of  Lavatory  Smoke  Detectors 

The  FAA  estimates  that  the  cost  of 
installing  smoke  detectors  would  be  $50 
each,  including  the  cost  of  the  unit  itself. 
The  FAA  assume  that  each  lavatory 
would  be  equipped  with  its  own  smoke 
detector.  Such  detectors  would  not  have 
to  meet  all  of  the  requirements  of  a 
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technical  standard  order  applicable  to 
primary  detection  systems  because  they 
would  serve  essentially  as  backup  to 
flight  attendants  and  not  as  primary 
detection  systems,  such  as  those  used  in 
isolated  cargo  compartments. 
Commercially  available  smoke  detectors 
of  the  type  commonly  used  in  residential 
buildings,  ha,ve  been  demonstrated  to 
function  properly  when  installed  in  an 
airplane  lavatory  and  would  be 
considered  suitable  for  compUance  %vith 
the  proposed  standards. 

The  Model  767  has  five  lavatories. 
Thus  five  lavatory  smoke  detectors 
would  have  to  be  installed  in  each 
airplane,  on  the  average,  resulting  in  a 
cost  of  $250  per  airplane.  Each 
additional  pound  of  weight  in  a 
transport  category  airplane  is  assumed 
to  result  in  an  average  additional  fuel 
consumption  of  15  gallons  per  year. 
Based  on  a  fuel  price  of  70  cents  per 
gallon,  each  detectors  would  result  in  an 
average  additional  cost  of  about  $3  per 
year  since  it  would  weigh  about  one 
quarter  of  a  pound.  Maintenance  costs 
for  the  smoke  detectors  would  be  $85 
per  unit  per  year,  based  on  an  average 
wage  rate  of  $40  per  hour  and  a  ten 
percent  replacement  cost  factor  for  the 
units.  Thus,  the  average  total  present 
value  cost  per  airplane  for  lavatory 
smoke  detector  would  be  $3,600  (five 
units  times  $50  per  unit,  plus  five  units 
times  $88  per  year  variable  cost  times 
7.606  the  discount  factor  for  a  uniform 
annual  series). 

Cost  of  Automatically  Activating  Fire 
Extinguishers 

The  costs  of  the  proposed  lavatory 
trash  receptacle  fire  extinguishers, 
which  would  be  capable  of  discharging 
automatically  upon  the  occurrence  of  a 
fire,  have  been  estimated  in  a  manner 
similar  to  that  used  to  estimate  smoke 
detector  costs.  Each  automatic 
extinguisher  would  cost  $300  including 
installation.  Thus,  an  airplane  with  five 
lavatories  would  require  five  automatic 
extinguishers  at  a  total  cost  of  $1500. 

The  proposed  automatic  extinguishers 
weigh  about  one  pound.  At  the 
previously  stated  fuel  consumption  rate 
of  15  gallons  per  pound  per  year,  the 
automatic  extinguishers  would  require 
75  additional  gallons  per  airplane  per 
year.  At  70  cents  per  gallon,  the  present 
value  fuel  cost  for  these  extinguishers 
would  come  to  $400.  using  the  7.606 
discount  factor. 

Maintenance  of  automatic  fire 
extinguishers  is  relatively  simple, 
involving  only  periodic  weighing  of  units 
to  determine  if  they  remain  charged. 
Assuming  that  each  extingusher  would 
be  inspected  twice  a  year,  that  each 
inspection  would  take  20  minutes  of 


labor  at  $40  per  hour,  the  present  value 
of  labor  is  $1000.  Units  would  be 
expected  to  be  replaced  at  a  yearly  rate 
of  5  percent  or  an  expense  of  $75  per 
year  having  a  present  value  of  $570.  The 
total  of  all  present  value  costs 
associated  with  the  automatic  lavatory 
fire  extinguisher  system  is.  therefore, 
estimated  to  be  $3,470  per  airplane. 

Cost  of  Requiring  Two  Halon  1211  Fire 
Hand  Extinguishers  in  the  Passenger 
Cabin 

The  FAA  considers  that  this  proposal 
would  not  result  in  any  additional  costs. 
The  Halon  1211  extinguishers  would 
merely  replace  a  like  number  of  other 
types  of  extinguishers.  The  Halon  1211 
extinguisher  costs  about  $40.  about  the 
same  as  the  average  cost  of  other  types 
of  extinguishers.  The  Halon  1211 
extinguishers  are  slightly  more 
expensive  to  maintain  than  other  types 
of  extinguishers  since  they  require  an 
additional  $10  per  extinguisher  to 
recharge;  however,  they  are  about  3 
pounds  lighter  than  other  types  of 
extinguishers.  As  a  result  the 
installation  of  these  extinguishers  would 
generate  fuel  cost  savings  which  would 
more  than  offset  the  additional 
maintenance  costs. 

Comparison  of  Costs  and  Benefits 

As  noted  previously,  lavatory  smoke 
detectors  are  estimated  to  have  $5,600  in 
benefits  per  airplane.  Since  the  costs  of 
these  detectors  would  be  $3,600  the 
benefit  to  cost  ratio  would  be  about  1.6 
tol. 

The  FAA  projects  the  installation  of 
automatic  fire  extinguishers  in  lavatory 
trash  receptacles  to  generate  $6,500  in 
benefits  per  airplane,  at  a  cost  of  $3,470. 
The  benefit  to  cost  ratio  would, 
therefore,  be  1.9  to  1. 

The  Halon  1211  proposal  is  not 
expected  to  generate  any  net  costs  since 
the  savings  in  fuel  costs  from  the  lighter 
weight  of  this  extinguisher  would  more 
than  offset  any  other  costs.  The  benefits 
are  expected  to  be  $990  per  airplane. 
This  proposal  would,  therefore  have  a 
postive  benefit  to  cost  ratio. 

The  proposal  to  increase  the  number 
of  available  hand  fire  extinguishers  in 
relation  to  increased  passenger  seats  on 
new  airplanes  would  not  generate  any 
additional  costs  because  it  is  consistent 
with  current  industry  practices.  For  the 
same  reason,  no  additional  benefits 
would  result. 

International  Trade  Impact  Analysis 

The  proposals  would  have  little  or  no 
impact  on  trade  for  both  U.S.  firms  doing 
business  in  foreign  countries  and  foreign 
firms  doing  business  in  the  U.S. 
Airplanes  imported  from  foreign 


manufacturers  would  have  to  meet  U.S. 
requirements,  and  thus  would  gain  no 
competitive  advantage.  The  proposed 
safety  feature  would  not  have  to  be 
installed  in  airplanes  exported  to  foreign 
countries  by  U.S.  manufacturers  if  the 
foreign  country  does  not  require  them. 
Foreign  manufacturers  would,  therefore, 
gain  no  competitive  advantages  in  this 
regard. 

//.  Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

All  of  the  rules  proposed  in  this  notice 
would  affect  the  manufacturers  of 
commercial  transport  category  airplanes 
who  would  produce  new  airplanes 
under  Part  25.  None  of  these 
manufacturers  are  considered  as  small 
entities  in  accordance  with  FAA  criteria 
which  state  that  a  small  manufacturer  is 
one  with  75  employees  or  less.  Because 
these  proposals  do  not  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities."  no 
review  is  required  in  this  regard  by  the 
RFA. 

These  proposals  are  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or  a 
major  increase  in  costs  for  consumers, 
industry,  or  Federal,  State,  or  local 
government  agencies.  Accordingly,  it 
has  been  determined  that  this  is  not  a 
major  regulatory  action  under  Executive 
Order  12291. 

A  regulatory  evaluation  of  this  action, 
including  a  Regulatory  FlexibiUty 
Determination  and  a  Trade  Impact 
Assessment,  has  been  placed  in  the 
regulatory  docket,  and  a  copy  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

Federalism  Implications 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301  et. 
seq.]  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
fedei^lism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 
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For  the  reasons  given  earlier  in  the 
preamble,  the  FAA  has  determined  that 
this  is  not  a  major  regulation  as  deHned 
in  Executive  Order  12291.  The  FAA  has 
determined  that  this  action  is  significant 
as  defmed  in  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  28, 
1979).  In  addition,  it  is  certified  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  that  this  regulatioa  at  promulgation, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

14CFRPart21 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

14CFRPart2S 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

TIM  Proposed  A mn Mliueut 

Accordingly,  the  FAA  proposes  to 
amend  Parts  21  and  25  of  the  Federal 
Aviation  Regulations  (FAR).  14  CFR 
Parts  21  and  25,  as  follows: 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  foUoKvs: 

Authocitr  49  U.&C  1344. 1348(c).  1382. 
1354(a).  13SS.  1421  tlirough  1431. 1502. 
lS61(bM2):  42  U.S.C.  1857f-ia  4321  et  teq^ 
E.0. 11S14;  40  U.&C  10e(g)  (Revised  Pub.  L 
97-448.  January  12, 1983.) 

2.  By  amending  |  21.183  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 


|»1.1t3 


(f)  Cabin  safety  requirements. 
Notwithstanding  all  other  provisions  of 
this  section,  the  provisions  of  ||  25.851 
and  25 J54  of  this  Chapter  in  effect  on 
(the  effective  date  of  the  amendment] 
must  be  complied  with  for  the  issuance 


of  a  standard  airworthiness  certificate 
for  each  transport  category  airplane 
manufactured  after  (a  date  one  year 
after  the  effective  date  of  the 
amendment]. 

PART  2S-AIRW0RTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

3.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344. 1354(a).  1355, 
1421. 1423, 1424, 1425. 1428, 1429. 1430;  49 
U.S.C  10e(g)  (Revised  Pub.  L  97-449,  January 
12, 1983):  48  CFR  1.47(a). 

4.  By  revising  8  2S.851(a),  the 
introductory  text  of  paragraph  (b),  and 
paragraph  (b)(1),  to  read  as  follows; 

§2SJ51    Fire  extlnguistMrs. 

(a)  Hand  fire  extinguishers.  (1)  The 
following  minimum  number  of  hand  fire 
extinguishers  must  be  conveniently 
located  and  evenly  distributed  in 
passenger  compartments. 


7tt)rough30~ 
31  through  80.. 
61  through  200.... 
201  ttwough  300.. 
301  through  400.. 
401  ihrouf^SOO- 
501  Swough  800.. 
801  or  man 


Nuiwber  of 
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(2)  At  least  one  hand  fire  extinguisher 
must  be  conveniently  located  in  the  pilot 
compartment. 

(3)  At  least  one  readily  accessible 
hand  fire  extinguisher  must  be  available 
for  use  in  each  Class  A  or  Qass  B  cargo 
or  baggage  compartment  and  in  each 
Class  E  cargo  or  baggage  compartment 
that  is  accessible  to  crewmembers  in 
flight. 

(4)  At  least  one  hand  Are  estinguisher 
must  be  located  in.  or  readily  accessible 
for  use  in.  each  galley  locateid  above  or 
below  the  passenger  compartment. 

(5)  Each  hand  fire  extinguisher  must 
be  approved. 

(8)  At  least  one  of  the  required  fire 
extinguishers  located  in  the  passenger 
compartment  of  an  airplane  with  a 


passenger  capacity  of  at  least  31  and  not 
more  than  60.  and  at  least  two  of  the  fire 
extinguishers  located  in  the  passenger 
compartment  of  an  airplane  with  a 
passenger  capacity  of  81  or  more  must 
contain  Halon  1211 

(bromoohlorodifluoromethane  CBrClF*). 
or  equivalent,  as  the  extinguishing 
agent.  The  type  of  extinguishing  agent 
used  in  any  other  extinguisher  required 
by  this  section  must  be  appropriate  for 
the  kinds  of  fires  lilcely  to  occur  where 
used. 

(7)  The  quantity  of  extinguishing  agent 
used  in  each  extinguisher  required  by 
this  section  must  be  appropriate  for  the 
kinds  of  Hres  likely  to  occur  where  used. 

(8)  Each  extinguisher  intended  for  use 
in  a  personnel  compartment  must  be 
designed  to  minimize  the  hazard  of  toxic 
gas  concentration. 

(b)  Built-in  fire  extinguishers.  If  a 
built-in  nre  extinguisher  system  is 
provided: 

(1)  The  capacity  must  be  adequate  for 
any  fire  likely  to  occur  in  the 
compartment  where  used,  considering 
the  volume  of  the  compartment  and  the 

ventilation  rate:  and 

•        *        *        *        • 

5.  By  adding  a  new  8  25.854  to  read  as 
follows: 

I28J64    Lavatory  Ike  protection. 

(a)  Each  lavatory  must  be  equipped 
with  a  smoke  detector  system  or 
equivalent  that  provides  a  warning  light 
in  the  cockpit,  or  provides  a  warning 
light  or  audio  warning  in  the  passenger 
cabin  which  would  be  readily  detected 
by  a  flight  attendant. 

(b)  Each  lavatory  must  be  equipped 
with  a  built-in  fire  extinguisher  for  each 
disposal  receptacle  for  towels,  paper,  or 
waste,  located  within  the  lavatory.  The 
extinguisher  must  be  designed  to 
discbarge  automatically  into  each 
disposal  receptacle  upon  occurrence  of  a 
fire  in  that  receptacle. 

Issued  In  Washington.  DC  on  January  5, 
1988. 

MaMeCSsaid. 

Director.  Aircraft  Certification  Service. 
(FR  Doc  89-568  Filed  1-11-88:  8.-4S  am) 
SHJJNO  coot  «aM-t«-M 


Thursday 
January  12,  1989 
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Protection  Agency 


40  CFR  Parts  122,  123  and  130 
National  Pollutant  Discharge  Elimination 
System;  Surface  Water  Toxics  Control 
Program;  Proposed  Rule 
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ENVtflONMENTAL  PAOTECTION 
AGENCY 

40  CFR  Parts  122, 123  and  130 

(Fm.-3431-l) 

National  PoNutant  Dtodwrge 
Elminatlon  System;  Surface  Water 

^r^k^#A^^^h  ^^^^^^A^^^kJ  ^%^^^h^^^B^^^B^ 

TOXICS  uonvoi  proQram 

aqcncy:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMSMIIV:  Today's  action  proposes  to 
amend  Parts  122. 123,  and  130  of  EPA's 
regulations.  The  proposed  regulations 
clarify  EPA's  surface  water  toxics 
control  program,  and  incorporate  section 
308(a)  of  the  Wafer  Quality  Act  of  1987 
into  EPA's  toxics  control  program. 
Section  308(a)  of  the  Water  Quality  Act 
added  section  304(1)  to  the  Clean  Water 
Act  (hereafter  referred  to  as  section 
304(1)).  Section  304(1)  requires  the  States 
to  identify  those  waters  that  are 
adversely  affected  by  toxic, 
conventional,  and  nonconventional 
pollutants,  and  requires  the  States  to 
prepare  individual  control  strategies 
that  will  control  point  source  discharges 
of  toxic  pollutants.  The  States  must 
submit  hsts  of  waters  and  individual 
control  strategies  to  EPA  for  review,  and 
if  EPA  disapproves  a  State's  decision 
with  respect  to  a  list  or  an  individual 
control  strategy,  then  EPA  must 
implement  the  requirements  of  section 
304(1)  in  cooperation  with  the  State.  EPA 
and  the  States  must  accomplish  the 
tasks  in  section  304(1)  according  to  an 
ambitious  series  of  deadlines.  Today's 
proposed  rules  will  strengthen  State  and 
Federal  controls  over  discharges  of  toxic 
pollutants,  and  will  assist  EPA  and  the 
States  in  satisfying  the  requirements  of 
section  304(1)  of  the  CWA. 

DATC:  EPA  will  accept  comments  from 
the  public  until  February  13. 1989. 
AOonesSES:  Submit  comments  to  Paul 
Connor,  Program  Development  Branch, 
Office  of  Water  Enforcement  and 
Permits,  (EN-336),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  The  public 
record  for  this  proposed  regulation  is 
available  at  the  EPA  library,  M2904,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington.  DC  20480. 
Km  njHTHCfl  INFOmtATION  COirr  ACT. 

Paul  Connor,  Program  Development 
Branch,  Office  of  Water  Enforcement 
and  Permits,  (EN-336),  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460. 
(202)  475-9537,  or  Judith  Leckrone, 
Monitoring  and  Data  Support  Division, 
Office  of  Water  Regulations  and 


Standards,  {WH-553),  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  Washington.  DC  20460. 
(202)  382-7056. 
SUmAfKNTAMY  mFORMATION: 

Preamble  Outline 

I.  Authority 
U.  Background 

A  EPA't  Surface  Water  Toxica  Control 
Program 

B.  Section  304(1)  and  its  Relationship  to 
EPA's  Surface  Water  Toxica  Control  Program 

C  Purpose  and  Summary  of  Today's 
Proposed  Regulations 
III.  Section-by-Section  Analysis 

A.  Changes  to  EPA's  Surface  Water  Toxics 
Control  Program 

1.  Amendments  to  40  CFR  122.44 

a.  A  Definition  for  Whole  Effluent  Toxicity 

b.  Narrative  Water  Quality  Standard* 

c.  Developing  Water  Quality-Based 
Effluent  Limits 

d.  Limitations  on  Toxic  Pollutants  and 
Sourcea  of  Toxicity 

2.  State  NPDES  Program  Requirements 

B.  Identification  of  Watera 

1.  Description  of  the  Four  Lists 

2.  Explanation  of  Terms  Used  in  Section 
304(1)(I)(B) 

a.  Applicable  Standard 

b.  "Due  Entirely  or  Substantially  to 
Discharges  from  Point  Sources" 

3.  Preparation  and  Review  of  the  Lists 

a.  Use  of  Existing  and  Readily  Available 
Data 

b.  Documentation  of  data  and 
Methodologies 

c.  Review  of  Lists  By  EPA 

4.  Biennial  Submission  of  Lists  Under 
sectiona  303(d)  and  305(b)  of  the  CWA 

a.  Authority  to  Require  Biennial 
Subnissioa  of  Liaia 

b.  Propoaed  Amendments  to  40  CFR  Part 
130 

c.  A  proposal  for  a  'Two  List"  Format  for 
Biennial  Submissiona 

C  Individual  Control  Strategiea 

1.  Description  of  an  Individual  Control 
Strategy 

2.  Technical  Review  Criteria 

D.  EPA  Review  of  Lists  and  Individual 
Control  Strategies 

1.  Partial  Approval  and  Disapproval  of 
Slate  Submittals 

2.  Public  Notice  of  Approval  or  Disapproval 

a.  Contents  of  EPA's  Notice  of  Approval  or 
Disapproval 

b.  Public  Hearinga 

c  Petitions  for  Additional  Listings 

d.  Response  to  Comments  and  Petitiona 
IV.  Regulatory  Analysis 

A  Executive  Order  12291 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

I.  AudMcity 

These  regulations  are  issued  under  the 
authority  of  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq. 

U.  Background 

EPA's  surface  water  toxics  control 
program  uses  several  key  terms.  For  the 


convenience  of  the  reader  and  for  the 
purposes  of  this  preamble,  these  terms 
are  described  as  follows: 

"Narrative  standard"  refers  to  a 
narrative  water  quality  standard 
adopted  by  a  State  under  section  303(c) 
of  the  Clean  Water  Act  All  States  have 
adopted  a  narrative  standard  that 
prohibits  the  discharge  of  toxic 
pollutants  in  toxic  amounts, 

"Priority  pollutant"  refers  to  the  128 
pollutants  described  at  44  FR  34393 
(1979),  as  amended  by  46  FR  2288  (1981). 
and  46  FR  10723  (1981).  The  126  priority 
pollutants  are  derived  from  the  65 
classes  of  compounds  listed  at  40  CFR 
401.15. 

'Toxic  pollutant"  means  any  pollutant 
listed  as  toxic  under  section  307(a)(1)  of 
the  CWA.  EPA  has  listed  65  classes  of 
compounds  under  section  307(a)(1)  of 
the  CWA,  and  these  65  classes  are  listed 
at  40  CFR  401.15. 

'Toxics"  refers  to  any  pollutant  or 
combination  of  pollutants  which  causes 
toxicity  to  aquatic  life  or  terrestrial  life, 
or  causes  adverse  hiunan  health 
impacts. 

"Whole  effluent  toxicity"  means  the 
aggregate  toxic  effect  of  an  effluent 
measured  directly  with  a  toxicity  test.  A 
toxicity  test  measures  the  degree  of 
response  of  an  exposed  test  organism  to 
a  specific  chemical  or  effluent.  Like 
biochemical  oxygen  demand  (BOD), 
which  is  also  a  biological  measurement, 
toxicity  can  be  limited  in  an  NPDES 
permit 

A.  EPA  '8  Surface  Water  Toxics  Control 
Program 

EPA  has  described  its  surface  water 
toxics  control  program  in  several 
documents.  These  descriptions  are  not 
repeated  here,  but  the  reader  is  referred 
to  these  docimients  for  more  information 
on  EPA's  approach  for  controlling 
discharges  of  toxic  pollutants.  On  March 
9. 1984.  EPA  published  a  document 
called  "Development  of  Water  Quality- 
Based  Permit  Limitations  for  Toxic 
Pollutants:  National  Policy  '  49  FR  9016 
(1984).  The  policy  emphasizes  EPA's 
integrated  approach  in  the  NPDES 
permit  program  for  assessing  and 
controlling  the  discharge  of  toxic 
pollutants  to  the  nation's  surface  waters. 

Two  preambles  to  EPA's  rulemakings 
also  describe  EPA's  surface  water  toxics 
control  strategy.  The  preamble  to  EPA's 
NPDES  regulations  (45  FR  33520  (1980)) 
emphasizes  that  NPDES  permits  must 
contain  limitations  reflecting  the  most 
stringent  of  technology-based  or  water 
quality-based  controls  for  toxic 
pollutants.  The  second  preamble 
discussion  (49  FR  37998  (1984)) 
emphasizes  the  need  to  establish 
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effluent  limitations  in  NPDES  permits  to 
control  toxic  pollutants.  This  preamble 
also  describes  several  regulations  in 
Part  122  that  require  dischargers  to 
identify  and  report  the  presence  of  toxic 
pollutants  in  discharges. 

EPA's  regulations  also  reflect  the 
Agency's  surface  water  toxics  control 
strategy.  Part  131  of  EPA's  regulations 
describes  the  process  for  developing, 
reviewing,  revising,  and  approving  State 
water  quality  standards.  Part  122 
describes  the  general  NPDES  permit 
regulations,  and  these  regulations 
require  NPDES  permits  to  include 
conditions  necessary  to  achieve  water 
quality  standards.  Part  125  describes  the 
technology-based  methods  for 
controlling  toxic  pollutants.  Part  129 
contains  effluent  standards  for  certain 
toxic  pollutants,  and  Part  130  describes 
EPA's  program  for  identifying  waters 
affected  by  toxic  pollutants. 

EPA  has  also  developed  standard 
procedures,  policies,  and  guidance 
documents  necessary  to  support  the 
toxics  control  program.  The  "Water 
Quality  Standards  Handbook"  (October 
1983),  describes  how  to  develop  water 
quality  standards  and  describes  the 
procedures  that  a  State  should  follow  in 
adopting  water  quality  standards.  (The 
Handbook  is  available  from  the  Criteria 
and  Standards  Division  (WH-585),  U.S. 
EPA,  401  M  Street  SW.,  Washington.  DC 
20460.)  Two  important  guidance 
documents  that  support  EPA's  toxics 
control  program  are  the  'Technical 
Support  Document  for  Water  Quality- 
Based  Toxics  Control,"  (TSD).  EPA  440/ 
4-85-032,  September.  1985.  and  the 
'Termit  Writer's  Guide  to  Water 
Quality-Based  Permitting."  (EPA  440/4- 
87-005,  July  1987.  (Both  documenU  are 
available  from  the  Permits  Division  (EN- 
336),  U.S,  EPA.  401  M  Street  SW.. 
Washington,  DC,  20460.)  The  Technical 
Support  Document  (TSD)  provides  a 
detailed  technical  explanation  of 
biological  and  chemical  techniques  to 
assess  and  control  toxic  pollutants  and 
toxicity.  The  TSD  explains  how  to 
assess  aquatic  toxicity  and  how  to 
calculate  the  risk  to  human  health  of  an 
effluent,  explains  wasteload  allocation 
modeling,  and  explains  the  equations  for 
deriving  water  quality-based  effluent 
limits.  "The  Permit  Writers  Guide  gives 
State  and  Federal  NPDES  permit  writers 
a  step-by-step  methodology  for  deriving 
water  quality-based  effluent  limits  for 
toxic  pollutants  and  toxicity. 

B.  Section  304(1)  and  its  Relationship  to 
EPA 's  Surface  Water  Toxics  Control 
Program 

Section  304(1)  of  the  CWA  reinforces 
EPA's  on-going  program  to  identify  and 
control  discharges  of  toxics.  Section 
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304(1)  requires  the  States  to  submit  four 
lists  to  EPA  for  review  and  approval  on 
or  before  February  4. 1989.  The  statutory 
language  of  section  304(1)  requires  the 
listing  of  waters  for  which  water  quality 
standards  will  not  be  achieved  due 
"*  *  *  to  discharges  from  point  sources 
of  any  toxic  pollutants  hsted  pursuant  to 
section  307(a);  *  *  V"  The  toxic 
pollutants  identiHed  under  section 
307(a)  of  the  CWA  refer  to  categories 
and  classes  of  pollutants  that  can 
include  thousands  of  compounds.  EPA's 
water  quaUty  criteria  and  effluent 
giudelines  focus  on  a  list  of  126  "priority 
pollutants"  which  are  common,  widely 
used  chemicals  for  which  toxicological 
data  are  available.  Therefore,  EPA  %vill 
address  the  128  priority  pollutants  for 
the  purposes  of  implementing  section 
304(1).  and  will  use  this  term  when 
describing  the  regulatory  requirements 
governing  the  control  of  toxic  pollutants 
under  section  304(1)  of  the  CWA. 

The  four  lists  required  by  section 
304(1)  are  described  as  follows,  and  are 
identified  by  their  corresponding 
paragraphs  in  section  304(l)(l): 

1.  (A)(i) — A  list  of  those  waters  in  the 
State  which,  after  application  of 
technology-based  effluent  limits,  cannot 
reasonably  be  anticipated  to  attain  or 
maintain  water  quality  standards  for 
priority  pollutants  adopted  under 
section  303(c)(2)(B)  of  the  CWA: 

2.  (A)(ii}— A  list  of  all  waters  which, 
after  application  of  technology-based 
effluent  limits,  cannot  reasonably  be 
anticipated  to  attain  or  maintain  that 
water  quality  which  shall  assure 
protection  of  public  health,  public  water 
supplies,  agricultural  and  industrial 
uses,  and  the  protection  and 
propagation  of  a  balanced  population  of 
shellfish,  fish  and  wildlife,  and  allow 
recreational  activities  in  and  on  the 
water 

3.  (B) — A  list  of  those  waters  which, 
after  application  of  technology-based 
effluent  limits,  the  State  does  not  expect 
will  achieve  applicable  water  quality 
standards,  due  entirely  or  substantially 
to  point  source  discharges  of  priority 
pollutants; 

4.  (C) — A  list  of  the  point  sources  of 
priority  pollutants  which  are  believed  to 
be  preventing  or  impairing  water  quality 
for  waters  on  the  (B)  list,  and  the 
amount  of  each  priority  pollutant 
discharged  by  each  point  source. 

The  listing  requirements  of  section 
304(l)(l)  are  similar  to  the  requirements 
of  section  303(d)  of  the  CWA  and  to 
EPA's  regulations  at  40  CFR  130.7  and 
130.10  which  require  the  Slates  to 
submit  to  EPA  a  ranked  list  of  "water 
quality  limited  segments."  As  part  of  the 
existing  reporting  requirements  in  Part 


130,  the  States  must  submit  to  EPA  a  list 
of  waterbodies  for  which  technology- 
based  effluent  limits  are  not  stringent 
enough  to  attain  or  maintain  water 
quality  standards.  Because  the 
requirements  of  section  304(I)(1)  are 
similar  to  the  requirements  of  section 
303(d),  EPA  is  incorporating  the  listing 
requirements  of  section  304(1)(1)  into 
Part  130.  These  regulations  are 
discussed  in  more  detail  in  section  III.B 
of  this  preamble. 

In  addition  to  the  listing  requirements 
under  section  304(l)(l),  the  States  must 
prepare  an  individual  control  strategy 
(ICS)  for  all  water  segments  on  the  (B) 
list.  (The  definition  of  an  ICS  is 
discussed  in  more  detail  in  section  II1.C 
of  this  preamble.)  An  ICS  must  require 
reductions  in  the  discharge  of  priority 
pollutants  from  point  sources  on  the  (C) 
list  which  reductions  are  sufficient,  in 
combination  with  existing  controls  on 
point  and  nonpoint  sources  of  pollution, 
to  achieve  applicable  water  quality 
standards  as  soon  as  possible  but  not 
later  than  three  years  after 
establishment  of  the  ICS.  Where  EPA 
approves  a  State  submittal,  the  deadline 
for  compliance  is  as  soon  as  possible 
but  not  later  than  June  4. 1992.  Where 
EPA  disapproves  a  State  submittal  and 
promulgates  an  ICS  in  lieu  of  a  State,  the 
deadline  for  compliance  is  as  soon  as 
possible  but  not  later  than  June  4. 1993. 

All  ICSs  are  due  to  EPA.  from  States 
approved  by  EPA  to  administer  the 
NPDES  program,  by  February  4, 1989. 
EPA  must  approve  or  disapprove  the 
liste  and  ICSs  by  June  4, 1989.  When 
EPA  disapproves  an  ICS,  EPA  must 
implement  section  304(1)(1)  "in 
cooperation  with  such  State  and  after 
notice  and  opportunity  for  public 
comment"  by  June  4, 1990. 

A  State's  obligation  to  prepare  and 
submit  an  ICS  to  EPA  is  similar  to  an 
approved  NPDES  State's  obligation  to 
prepare  NPDES  permits  and  submit  the 
permits  to  EPA  for  review.  However, 
section  304(1)  establishes  new  deadlines 
and  procedures  for  issuing  and 
reviewing  some  NMDES  permits.  (Many 
NPDES  permits  are  not  subject  to 
section  304(1).  Permits  that  are  not 
subject  to  section  304(1)  should  receive 
the  same  priority  for  reissuance  or 
oversight  that  the  permits  would  receive 
regardless  of  section  304(1).) 

Today's  proposed  rulemaking  is  one 
of  several  EPA  actions  to  implement 
section  304(1).  In  March  198&  EPA 
issued  guidance  entitled 
"Implementation  of  Requirements  Under 
§  304(1)  of  the  Clear  Water  Act.  as 
Amended"  (March,  1988).  (EPA 
published  a  notice  of  availability  for  the 
guidance  on  March  18, 1988.  and  the 
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document  is  available  by  writing  to  the 
Permits  Division.  Office  of  Water  (EN- 
336).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460.)  Until  EPA  promulgates  fmal 
regulations  under  section  304(1),  this 
proposed  rulemaking  will  serve  as 
guidance  that  supplements  EPA's 
guidance  of  March  1988  on  section 
304(1). 

EPA  has  promulgated  a  final 
codincation  rule  that  incorporated  into 
EPA's  regulations  the  provisions  of  the 
WQA  relating  to  the  NPDES  program 
and  section  304(1).  The  codification  rule 
is  available  from  the  Permits  Division 
(EN-336),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  204ea  1202)  475-9545.  The 
codification  rule  placed  the  statutory 
language  of  paragraphs  (A).  (B).  and  (C) 
of  section  304(1)  mto  40  CFR  13ai0(d). 
The  codification  rule  also  placed  section 
304(1)(1)(D)  and  sections  304(1)  (2)  and 
(3)  into  40  CFR  123.46.  These  new 
paragraphs  require  States  to  submit  lists 
of  waters  and  individual  control 
strategies  to  EPA  for  review.  Today's 
proposed  rules  supplement  the 
codification  rule  by  defining  key  terms 
in  section  304(1)  and  describing  Federal 
and  State  responsibilities  under  section 
304(1). 

C  Purpose  and  Summary  of  Today's 
Proposed  Regulations 

The  purpose  of  today's  proposed  rules 
is  to  reinforce  EPA's  surface  water 
toxics  control  program,  and  to  specify  in 
more  detail  the  requirements  of  section 
304(1).  Section  304(1)  does  not  change  the 
direction  of  EPA's  surface  water  toxics 
control  program,  but  rather,  establishes 
ambitious  deadlines  by  which  EPA  and 
the  States  must  identify  and  control 
priority  pollutants.  While  EPA's  toxics 
control  policies  require  control  of  all 
toxic  pollutants,  including  but  not 
limited  to  toxicity  and  the  priority 
pollutants,  the  WQA  reflects  Congress' 
intent  that  priorify  pollutants  be 
addressed  on  a  rapid  schedule.  After  the 
deadlines  of  section  304(1)  pass.  EPA 
and  the  States  must  continue  the  toxics 
control  program  by  determining  the 
presence  of  toxic  pollutants  in  effluents 
and  receiving  waters,  developing  the 
necessary  policies  and  regulations  to 
control  toxic  pollutants  and  toxicity,  and 
establishing  effluent  limits  in  permits. 

Today's  proposed  regulations  amend 
three  parts  of  the  CFR.  Changes  to  EPA's 
surface  water  toxics  control  program  are 
located  in  Parts  122  and  123  of  the  CFR. 
Part  130  incorporates  the  proposed 
regulations  for  listing  waters  under 
section  304(1  )(1)  (A)-{C).  and  the 
proposed  regulations  for  individual 


control  strategies  prepared  under 
section  304(1)  are  located  in  Part  123. 

1.  Changes  to  EPA's  Surface  Water 
Toxics  Control  Program 

EPA  is  proposing  several  amendments 
to  1 122.44(d).  The  proposed  changes  to 
S  122.44(d)  describe  the  procedures  the 
permitting  authority  shall  use  to 
determine  whether  an  NPDES  permit 
must  include  a  water  qualify-based 
effluent  limit.  The  proposed  regulations 
also  address  the  procedures  for  deriving 
effluent  limits  from  State  narrative  or 
numeric  water  quality  standards.  EPA  is 
also  proposing  to  amend  paragraph  (e) 
of  §  122.44  to  clarify  that  limits  to 
control  toxics  can  include  water  qualify- 
based  limits  on  conventional  and 
nonconventional  pollutants,  as  well  as 
limits  on  toxic  pollutants.  Finally,  EPA  is 
proposing  to  amend  the  criteria  for  State 
program  withdrawal  in  40  CFR  Part  123. 
These  proposed  regulations  are 
described  in  section  IILA  of  this 
preamble. 

2.  Changes  to  40  CFR  Part  130 

Today's  regulations  amend  Part  130  to 
incorporate  the  listing  requirements  of 
section  304(1](1).  Today's  amendments  to 
Part  130  incorporate  the  listing  format 
introduced  by  section  304(1)  into  the 
listing  requirements  of  section  303(d). 
and  make  the  lists  of  water  and 
pollutants  part  of  the  section  305(b) 
reports  submitted  biennially  by  the 
State  to  EPA.  (The  proposed  regulations 
also  establish  procedures  for  EPA's 
review  and  approval  or  disapproval  of 
the  lists  prepared  under  section  304(1}). 
These  regulations  are  described  in 
sections  in.B  and  III  J)  of  this  preamble. 

3.  Changes  to  40  CFR  Part  123 

The  proposed  changes  to  Part  123 
establish  procedures  for  EPA's  approval 
and  disapproval  of  the  ICSs  prepared 
under  section  304(1).  Today's  proposed 
rules  provide  for  public  participation  in 
reviewing  the  ICSs.  and  also  establish 
the  criteria  EPA  will  use  to  evaluate  the 
adequacy  of  ICSs.  These  proposed 
regulations  are  discussed  more  fully  in 
sections  III.C  and  III.D  of  this  preamble. 

EPA  believes  that  today's  proposed 
rules  and  preamble  will  assist  the  States 
and  the  pubUc  at  large  in  developing  a 
better  understanding  of  EPA's  surface 
water  toxics  control  program.  Today's 
rulemaking  will  also  ensure  that  the 
activities  carried  out  under  section  304(1) 
will  be  consistent  with  EPA's  statutory 
obligations  and  national  policy  for 
controlling  toxic  pollutants  and  whole 
effluent  toxicity. 


IIL  Seclioo-by-Sectioa  Analysis 

This  section  discusses  today's 
proposed  rules  in  four  parts.  Part  A 
describes  proposed  regulations  that 
amend  and  clarify  EPA's  existing 
surface  water  toxics  control  program. 
Part  B  describes  the  requirements  for 
identifying  and  listing  waterbodies 
under  paragraph  1  of  section  304(1).  Part 
C  discusses  the  requirements  for 
preparing  and  reviewing  ICSs,  and  Part 
D  discusses  the  procedures  for 
reviewing  and  approving  or 
disapproving  the  lists  anid  ICSs. 

A.  Changes  to  EPA 's  Surface  Water 
Toxics  Control  Program 

1.  Amendments  to  40  CFR  122.44 

Two  of  the  most  important 
components  of  EPA's  surface  water 
toxics  control  program  are  the 
development  and  implementation  of 
water  quality-based  permit  hmits.  Hie 
permitting  authority  (either  EPA  or  a 
State  approved  by  EPA  to  administer 
the  NPDES  program)  uses  water  quality- 
based  limits  when  effluent  limits  more 
stringent  than  technology-based  limits 
are  necessary  to  attain  or  maintain 
water  quality  standards.  Although 
section  301(b)(1)(C)  of  the  CWA  requires 
NPDES  permits  to  achieve  the  effluent 
limits  necessary  to  attain  and  maintain 
water  quality  standards,  the  existing 
NPDES  regulations  do  not  describe  the 
procedures  for  developing  wafer  quality- 
based  effluent  limits.  This  section 
explains  today's  proposed  regulations 
for  developing  water  quality-based 
effluent  limits. 

EPA  uses  an  integrated  approach  to 
water  quality-based  permitting.  Hie 
integrated  approach  includes  both 
biological  and  chemical  testing 
procedures  for  characterizing  effluents 
and  developing  effluent  limits.  EPA's 
integrated  approach  to  water  quality- 
based  permitting  is  explained  more  fully 
in  the  "Technical  Sup|}ort  Document  and 
in  EPA's  National  Policy  of  March  9. 
1984  which  are  described  in  section  n.A 
of  this  preamble. 

Although  EPA  has  issued  detailed 
guidance  on  the  integrated  approach  to 
water  quality-based  permitting,  EPA's 
NPDES  regulations  discuss  water 
quality-based  effluent  limits  only  in 
general  terms  related  to  achieving  water 
quality  standards.  Today's  proposed 
regulations  will  establish  minimum 
consistent  procedures  for  the  States. 
EPA.  and  the  regulated  community,  to 
identify  those  permits  that  must  have 
water  quality-based  effluent  limits,  and 
to  develop  water  quality-based  limits. 

a.  A  Definition  for  Whole  Effluent 
Toxicity.  Today's  proposed  regulations 
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add  a  defmition  for  "whole  eflluent 
toxicity"  to  the  definitions  in  40  CFR 
122.2.  Whole  effluent  toxicity  is  de&ned 
as  the  aggregate  toxic  effect  of  an 
effluent  measured  directly  with  a 
toxicity  tesL  A  toxicity  test  measures 
the  degree  of  response  of  an  exposed 
test  organism  to  a  specific  chetnical  or 
effluent  The  proposed  definition  is  the 
same  defmition  used  in  the  TSO. 

EPA  is  proposing  a  defmition  for 
whole  effluent  toxicity  because  controls 
for  whole  effluent  toxicity  are  an 
essential  component  of  EPA's  integrated 
approach  to  toxics  control  Where 
controls  on  individual  pollutants  do  not 
adequately  protect  water  quality, 
assessing  and  controlling  whole  effluent 
toxicity  is  necessary  to  reduce  or 
eliminate  the  toxic  impact  of  the 
effluent.  The  regulations  proposed  for 
S  122.44(d)  and  (e)  in  today's  rulemaking 
use  the  term  whole  effluent  toxicity,  and 
a  definition  for  the  term  will  assist  the 
public  in  better  understanding  how 
controls  on  whole  effluent  toxicity  are 
used  in  EPA's  surface  water  toxics 
control  program. 

b.  Narrative  Water  Quality 
Standards.  Today's  proposed 
amendments  to  1 122.44(d)  add  language 
to  paragraph  (d)(1)-  Paragraph  (d) 
requires  NPDES  permits  to  contain 
effluent  bauts  more  stringent  than 
technology-based  hmits.  where  more 
stringent  limits  are  necessary  to 
"achieve  water  qiiahty  standards 
established  under  section  303  ai  the 
CWA."  Today's  proposed  language 
amends  paragraph  (dXl)  to  clarify  that 
effluent  limits  established  under 
paragraph  (d)  must  achieve  any  State 
narrative  water  quality  standard  as  wdl 
as  numeric  water  qualtify  standards. 

c.  Developing  Water  Quality-Based 
Effluent  Limits.  Today's  rulemaking 
proposes  Ove  new  subparagraphs  for 
S  122.44(dKl).  The  subparagraphs 
describe  the  procedures  for  determining 
whether  a  discharge  is  causing  or 
contributing  to  a  violation  of  a  water 
quality  standard,  identify  those  permits 
that  must  have  water  quality-based 
effluent  limits,  and  describe  several 
principles  for  developing  water  quality- 
based  effluent  limits.  The  Agency  has 
determined  that  additional  clariRcation 
of  S  122.44(d)  is  necessary  to  implement 
the  national  water  quality-based  toxics 
control  program  and  to  implement  the 
recommendations  of  EPA's  national 
policy,  49  FR  9016  (1984). 

The  proposed  subparagraphs  that 
amend  {  122.44(d)(1)  are  intended  to 
describe  procedures  for  implementing 
existing  State  water  quality  standards 
and  are  not  intended  to  suggest  that 
States  change  existing  standards. 
Section  303(c)(2)(B)  of  the  CWA.  as 


amended,  addresses  State  review  and 
adoption  of  water  quality  standards  for 
toxic  pollutants  listed  pursuant  to 
section  307(a)(1)  of  the  CWA.  EPA  has 
prepared  guidance  on  section  303(c)(2) 
which  is  available  from:  Criteria  and 
Standards  Division  (WH-5S5),  Office  of 
Water.  U.S.  EnvirtHmtental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  2046a 

Proposed  subparagraph  (i)  of 
S  122.44(d)(1)  concerns  the  procedures 
for  determining  excursions,  or  the 
reasonable  potential  for  excursions, 
above  appbcable  water  quality 
standards.  To  determine  whether  a 
disdiarge  has  a  reasonable  potential  for 
causing  an  excursion  above  a  water 
quaUty  standard,  and  thus  requires  a 
water  quality-based  effhient  hmit  the 
permitting  authority  must  use  reliable 
and  consistent  procedures.  Although  the 
procedures  can  vary  considerably  from 
one  State  to  another,  most  such 
procedures  account  for  any  dilution  of 
the  effluent  in  die  receiving  water,  after 
considering  mixing  zones  if  appUcable, 
any  contributions  of  the  pollutant  from 
upstream  point  and  nonpoint  sources, 
the  variafanihty  of  the  poUutant  in  the 
effluent  and.  when  evaluating  whole 
efibient  toxicity,  the  sensitivity  of  the 
test  species  to  toxicity  testing. 
GeneraUy.  if  thoe  is  a  great  deal  of 
dilution  of  the  eHhient  in  die  receiving 
water,  then  it  is  less  likely  that  the 
discharge  will  cause  a  violation  of  a 
water  quabty  standard. 

Similariy,  the  uncertainty  caused  by 
limited  data  on  the  concentration  of  a 
pollutant  in  an  effluent  results  in  a 
larger  margin  of  error  when  determining 
whether  a  discharge  causes  or  has  the 
reasonable  potential  to  cause  an 
excursion  above  a  water  quahty 
standard.  Unless  effluent  variatNhty  is 
adequately  considered,  the  permitting 
authority  may  make  erroneous  decisions 
concerning  whether  to  develop  permit 
limitations  for  a  poUutant  Toxicity 
testing  must  account  for  species 
sensitivity  because  different  lest  species 
exhibit  different  sensitivities  to  the 
same  effluent 

Subparagraph  (i)  addresses 
discharges  that  cause  or  have  the 
reasonable  potential  to  cause  violations 
of  water  quality  standards.  Because  the 
concentration  of  a  pollutant  in  an 
effluent  and  in  the  receiving  water  can 
vary  considerabfy,  it  is  necessary  to 
address  discharges  that  have  the 
reasonable  potential  to  violate  water 
quality  standards.  EPA  requires  water 
quality-based  effluent  limits  for  these 
discharges  in  order  to  ensure 
compliance  with  section  301(b)(1)(C) 
which  requires  NK^S  permits  to 


achieve  applicable  water  quaUty 
standards. 

Subparagraph  (i)  should  assist  the 
permitting  authority  in  determining 
whether  it  is  necessary,  under  Federal 
regulations,  to  establish  limits  for  a 
pollutant  Note,  however,  that  this 
determination  is  different  from 
calculating  water  quality-based  effluent 
limits.  Effluent  data  are  not  necessary  to 
calculate  water  quality-based  effluent 
limits:  Water  quality-based  effluent 
limits  may  be  derived  from  the  water 
quality  standard  and  available  dilution. 
Effluent  data  are  required  only  for 
determining  whether  a  poUutant  exists 
in  an  effluent  at  a  coruxntration  which 
is  high  enough  that  EPA  would  require  a 
Umit  in  the  NPDES  permit 

Proposed  subparagraph  (ii)  of 
S  122A^d){l)  provides  that  a  permit 
must  contain  water  quality-based 
effluent  limits  when  the  permitting 
authority  tietermines  that  a  discharge 
causes  or  has  the  reasonable  potential 
to  cause  an  excursion  above  a  water 
quality  standard.  The  proposed  rule 
requires  effluent  limits  for  the  individual 
pollutant  (where  the  poUutant  is 
regulated  by  a  State  numeric  water 
quahty  standard)  and  for  whole  effluent 
toxicity  (where  toxicity  is  regulated  by  a 
numeric  State  water  quahty  standard). 
(See  proposed  subparagraph  (iii)  for  the 
circumstances  under  which  a  permitting 
authority  may  forego  limits  on  wrhote 
eflluent  toxicity.)  Although  the  existing 
NPDES  regulations  require  the  effluent 
limits  in  a  permit  to  achieve  applicable 
water  quahty  standards,  today's 
proposed  regulations  specify  for  the  ffrst 
time  that  the  permitting  authority  must 
establish  effluent  limits  for  a  pollutant  if 
the  discharge  of  the  poUutant  exceeds  a 
water  quality  standard. 

Proposed  subparagraph  (iii)  requires 
the  permitting  authority  to  establish 
permit  limits  on  whole  effluent  toxicity 
when  the  discharger  causes  or  has  the 
reasonable  potential  to  cause  an 
excursion  above  a  State's  narrative 
water  quality  standard.  The 
combination  of  subparagraphs  (ii)  and 
(iii)  aUow  the  permitting  authority  to 
control  toxic  discharges  by  using  the 
appropriate  combination  of  chemical- 
specific  effluent  limits  and  vi  hole 
effluent  toxicity  limits. 

Proposed  subparagraph  (iii)  allows  the 
permitting  authority  to  choose  not  to 
develop  whole  effluent  toxicity  limits 
where  the  permitting  authority  can 
demonstrate  that  chemical-specific 
hmits  wiU  attain  and  maintain 
applicable  water  quaUty  standards, 
including  narrative  water  quality 
standards.  One  method  for  making  this 
demonstration  would  be  to  use  toxicity 
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testing  to  show  that  the  effluent  has  no 
■cute  or  chronic  toxic  effects  on  aquatic 
Ufe. 

Proposed  subparagraph  (iv)  addresses 
the  situation  in  which  a  State  has  not 
adopted  a  numeric  water  quality 
criterion  for  a  toxic  conventional,  or 
nonconventional  pollutant  that  is  known 
to  adversely  affect  or  threaten  human 
health  or  aquatic  life.  In  this  situation 
the  permitting  authority  does  not  have  a 
numeric  criterion  to  use  for  deriving  a 
water  quality-based  effluent  limit.  The 
proposed  regulation  requires  the 
permitting  authority  to  address  the 
discharge  of  the  pollutant  using  two 
options.  The  first  option  allows  the 
permitting  authority  to  establish  permit 
limits  using  EPA's  Water  Quality 
Criteria  guidance  documents,  if  EPA  has 
published  a  criteria  document  for  the 
pollutant  pursuant  to  section  304(a)  of 
the  CWA.  (EPA  criteria  documents 
provide  a  comprehensive  summary  of 
available  data  on  the  effects  of  a 
pollutant,  and  include  maximum 
ambient  concentrations  that  protect 
aquatic  life  and  human  health.)  In  the 
absence  of  a  State  numeric  criterion  for 
a  pollutant,  the  permitting  authority 
would  use  the  appropriate  EPA  Water 
Quality  Criteria  document  to  calculate 
effluent  limits  for  the  pollutant  in  order 
to  comply  with  applicable  State 
narrative  water  quality  standards  [0.g^ 
"no  toxics  in  toxic  amounts"). 

The  second  option  in  today's 
proposed  regulations,  for  controlling  a 
pollutant  when  a  State  has  not  adopted 
a  water  quality  criterion  for  the 
pollutant,  allows  the  permitting 
authority  to  establish  permit  limits  using 
a  numeric  criterion  which  the  permitting 
authority  demonstrates  is  protective  of 
aquatic  life  and  human  health.  When 
using  this  approach.  States  may  derive 
values  different  from  the  values  in  the 
EPA's  water  quality  criteria  documents 
to  reflect  site-specific  factors,  including 
predicted  local  human  consumption  of 
aquatic  foods,  as  well  as  the  State's 
determination  of  an  appropriate  risk 
level,  and  any  more  recent  scientific 
data  that  may  not  be  included  in  EPA's 
criteria  documents.  Under  this  option 
the  permitting  authority  should  use  all 
available  scientific  information  on  the 
effect  of  a  pollutant  on  human  health 
and  aquatic  Ufe.  Available  information 
includes  but  is  not  limited  to.  risk 
assessments,  exposure  data,  and  site- 
specific  water  quality  parameters. 

Although  today's  proposed  regulations 
include  only  two  options,  EPA  is 
soliciting  comment  on  another  option 
which  would  allow  the  establishment  of 
effluent  limits  on  pollutants  other  than 
the  toxicant  of  concern  such  as  an 


indicator  parameter.  An  indicator 
parameter  could  be  a  conventional 
pollutant  like  total  suspended  solids 
(TSS).  the  control  of  which  may  be  tied 
to  a  concomitant  decrease  in  metals 
concentration.  In  such  a  case,  the 
pennitting  authority  would  have  to 
demonstrate  that  compliance  with  a 
limitation  on  the  indicator  parameter  or 
other  effluent  limit  would  ensure  the 
control  of  the  toxicant  of  concern  to  a 
level  that  would  attain  and  maintain 
applicable  State  narrative  water  quality 
standards,  and  will  protect  aquatic  Ufe 
and  human  health.  'This  demonstration 
would  be  made  by  the  State  by 
calculating  a  criterion  pursuant  to  option 
1  or  2  above  for  the  toxicant  of  concern 
and  a  subsequent  showing  that  the 
effluent  limit  on  the  indicator  parameter 
wiU  control  the  toxicant  of  concern  to 
the  level  of  the  criterion  calculated. 

EPA  is  proposing  the  two  options  in 
subparagraph  (iv)  in  order  to  set  permit 
limits  to  control  discharges  (in  the 
absence  of  State  numerical  water 
quality  standards  for  aU  poUutants  of 
concern)  that  adversely  affect  water 
quality,  while  at  the  same  time,  giving 
the  permitting  authority  sufficient 
flexibility  to  account  for  site-specific 
impacts  on  aquatic  Ufe  or  human  health. 
EPA  requests  comment  on  the  two 
options  in  proposed  subparagraph  (iv)  of 
1 122.44(d)(1).  and  tiie  tiiird  approach 
described  in  this  preamble. 

The  flnal  changes  to  1 122.44(d)(1)  are 
in  proposed  subparagraph  (v).  This 
proposed  subparagraph  describes  two 
requirements  that  the  permitting 
authority  must  use  to  derive  water 
quality-based  effluent  limits. 

The  first  requirement  provides  that 
water  quality-based  effluent  Umits  shall 
be  derived  from  water  quality 
standards.  Under  section  303(c)  of  the 
CWA.  and  Part  131  of  EPA's  regulations, 
a  State  must  adopt  water  quality 
standards  (including  an  antidegradation 
poUcy).  and  submit  the  standards  to 
H'A  for  review.  Although  Part  131 
describes  the  process  for  adopting  and 
reviewing  water  quality  standards, 
EPA's  permitting  regulations  in  Part  122 
do  not  specify  that  water  quality-based 
effluent  limits  must  be  derived  from 
water  quality  standards.  The  proposed 
language  in  paragraph  (v)  clarifies  this 
requirement  of  the  NPDES  permitting 
regulations. 

The  second  requirement  in  proposed 
subparagraph  (v)  for  deriving  water 
quality-based  effluent  limits,  is  that  the 
water  quality-based  effluent  limits  must 
be  consistent  with  wasteload 
allocations  (WLAs)  developed  and 
approved  in  accordance  with  40  CFR 
130.7  if  a  WLA  is  available  for  the 


discharge.  A  wasteload  allocation  is 
defined  at  40  CFR  130.2  and  reflects  the 
portion  of  a  receiving  water's  loading 
capacity  that  is  allocated  to  a  point 
source.  The  requirement  to  use  approved 
wasteload  allocations  for  water  quality- 
based  permit  limits  is  implied  in  current 
1 122.44(d]  because  paragraph  (d) 
requires  effluent  limits  to  meet  water 
quality  standards.  Today's  proposed 
language  clarifies  EPA's  existing 
regulations  by  stating  that  when  WLAs 
are  available,  they  must  be  used  to 
translate  water  quality  standards  into 
hJPDES  permit  limits.  Although  proposed 
subparagraph  (v)  requires  the  permitting 
authority  to  use  a  wasteload  aUocation 
if  one  has  been  approved,  today's 
proposed  rule  does  not  aUow  the 
permitting  authority  to  delay  developing 
and  issuing  a  permit  if  a  wasteload 
aUocation  has  not  already  been 
developed  and  approved. 

Deriving  water  quality-based  effluent 
Umits  from  water  quality  standards  is 
the  only  reliable  method  for  developing 
water  quality-based  effluent  Umits  that 
protect  aquatic  life  and  human  health. 
Pursuant  to  section  303(c)  of  the  CWA. 
the  States  adopt  water  quaUty 
standards,  and  then,  under  section 
303(d),  develop  total  maximum  daily 
loads  (TMDLs)  to  attain  and  maintain 
the  water  quality  standards.  The  TMDLs 
are  used  to  derive  a  wasteload 
aUocation  for  Individual  poUutants 
discharged  from  a  point  source.  This 
process  results  in  effluent  Umits  that 
protect  aquatic  life  and  human  health 
because  the  Umits  are  derived  from 
water  quality  standards. 

Proposed  subparagraph  (v)  does  not 
prescribe  detailed  procedures  for 
developing  water  quality-based  effluent 
limits.  Rather,  the  proposed  regulations 
prescribe  minimum  requirements  for 
developing  water  quality-based  effluent 
limits,  and  at  the  same  time,  give  the 
permitting  authority  the  flexibUity  to 
determine  the  appropriate  procedures 
for  developing  water  quality-based 
effluent  limits.  Today's  proposed  rule 
clarifies  that  aU  water  quality-based 
effluent  limits  must  be  derived  using 
procedures  that  are  consistent  with 
today's  proposed  requirements  in 
§122.44(d)(l)(v). 

d.  Limitationa  on  Toxic  Pollutants  and 
Sources  of  Toxicity.  The  final  change  to 
S  122.44  proposes  to  amend  paragraph 
(e).  EPA  is  adding  the  term  "sources  of 
toxicity"  to  the  tide  of  paragraph  (e). 
This  change  reflects  EPA's  current 
approach  for  controlling  toxic  pollutants 
and  other  pollutants  (whether 
conventional  or  nonconventional)  that 
cause  toxicity. 


Federal  Register  /  Vol.  54.  No.  8  /  Thursday,  January  12.  1989  /  Proposed  Rules 1305 


EPA  is  redesignating  existing 
paragraph  (e)(2)  as  paragraph  (e)(3)  and 
is  adding  a  new  paragraph  (eK2)  which 
provides  that  an  NPDES  permit  must 
limit  any  poUutant  (whether 
conventional,  nonconventional.  or 
toxic),  including  whole  effluent  toxicity, 
that  is  or  may  be  discharged  at  a  level 
that  causes  or  has  the  reasonable 
potential  to  cause  an  excursion  above 
any  water  quaUty  standard,  including 
State  narrative  water  quality  standards. 
Today's  proposal  clarifies  that 
paragrafkh  (e)  applies  to  any  pollutant 
not  just  toxic  pollutants,  and  applies  to 
excursions  above  narrative  water 
quality  standards,  not  just  numeric 
limits  in  State  water  quality  standards. 

Proposed  paragraph  (e)(2)  is 
necessary  because  any  poUutant 
regulated  under  the  CWA  can  adversely 
affect  water  quaUty.  The  proposed 
paragraph  specifies  that  NPDES  permits 
must  establish  limits  on  any  pollutant, 
where  necessary  to  attain  and  maintain 
applicable  water  quality  standards.  The 
proposed  paragraph  also  emphasizes  the 
importance  of  narrative  water  quaUty 
standards.  Narrative  standards  have  the 
same  force  and  effect  as  other  State 
water  quality  standards.  Today's 
proposed  regulations  emphasize  that 
narrative  standards  must  be 
implemented,  where  necessary  to  satisfy 
the  requirements  of  section  301(b)(1)(C), 
and  to  achieve  the  goals  of  the  CWA. 

EPA  is  amending  redeugnated 
paragraph  (e)(3)  to  clarify  that 
limitations  estabUshed  under  i  12244 
(b).  or  (d),  may  be  satisfied  by  a 
combination  of  Umits  on  whole  effluent 
toxicity  and  limits  on  one  or  more  other 
pollutants. 

Today's  proposed  regulations  provide 
for  limits  on  whole  effluent  toxicity 
because  such  limits  are  often  necessary 
to  attain  and  maintain  water  quaUty 
standards.  Effluent  limits  on  toxic, 
conventional,  and  nonconventional 
pollutants  may  be  insufficient  to  attain 
and  maintain  all  applicable  water 
quality  standards.  In  these  cases  limits 
on  whole  effluent  toxicity  should  be 
used  to  ensure  that  aU  applicable  water 
quality  standards  are  achieved. 

The  proposed  paragraph  is  consistent 
with  EPA's  integrated  approach  to  water 
quality-based  permitting,  and  reflects 
the  language  in  proposed  paragraph 
(e)(2)  which  requires  effluent  limits  on 
any  pollutant,  and  which  may  require 
limits  on  whole  effluent  toxicity, 
necessary  to  achieve  water  quality 
standards. 

2.  State  NPDES  Program  Requirements 

The  States  play  a  major  role  in 
controlling  discharges  of  pollutants  to 
surface  waters.  The  States'  role  is 


especially  important  in  those  States 
authorized  under  section  402(b)  of  the 
CWA  to  carry  out  the  NPDES  program. 
An  authorized  State  carries  the  primary 
responsibiUty  for  implementing  a 
surface  water  toxics  control  program. 
This  section  describes  proposed 
amendments  to  40  CFR  123.63.  The 
amendments  clarify  EPA's  authority  to 
withdraw  a  State's  NIVES  program  if 
the  State  fails  to  develop  an  adequate 
program  for  developing  water  quaUty- 
based  effluent  Umits  in  NH)ES  permits. 

The  proposed  changes  focus  on  how 
weU  a  State's  NPDES  permits  protect 
water  quaUty.  If  other  elements  of  a 
State's  surface  water  toxics  control 
program  adversely  affect  the  quality  of 
NPDES  permit  Umits.  then  EPA  may 
include  other  program  elements  in  its 
evaluation  of  a  State's  NPDES  program. 
For  example,  if  a  State  fails  to  use 
consistent  and  defensible  procedures  for 
developing  water  quaUty-based  effluent 
limits,  EPA  would  consider  this 
deficiency  when  evaluating  a  State's 
NPDES  program 

EPA  is  adding  this  criteria  to 
S  123.63(a)  because  it  is  essential  for  aD 
authorized  States  to  operate  effective 
toxics  control  programs.  An  adequate 
State  regulatory  program  for  developing 
water  quality-based  effluent  limits  in 
NPDES  permits  should  be  an  integral 
part  of  each  approved  State's  NPDES 
program.  Q'A  requests  comments  on  the 
proposed  criterion  in  S  123.63  relating  to 
a  States  program  for  controlling  toxic 
pollutants. 

B.  Identification  of  Waters 

Section  II1.A  of  this  preamble 
discussed  the  proposed  rules  for 
strengthening  EPA's  ongoing  surface 
water  toxics  control  program.  The 
remainder  of  this  preamble  discusses 
the  requirements  of  section  304(1)  of  the 
CWA  and  how  EPA  is  incorporating 
these  requirements  into  EPA's  toxics 
control  program.  This  section  (m.B) 
discusses  how  EPA  and  the  States  wiU 
administer  the  Usting  requirements  of 
section  304(1),  and  incorporate  them  into 
the  ongoing  water  quality  assessment 
program. 

The  rules  proposed  today  address  two 
distinct  but  related  actions  with  regard 
to  the  four  lists.  The  first  action  is  the 
submittal  of  the  lists  by  the  States  to 
EPA  on  or  before  February  4, 1989.  as 
required  by  section  304(1)(1)  of  the 
CWA:  and  the  second  is  the  biennial 
submission  of  lists  to  EPA  under  the 
authority  of  sections  303(d)  and  305(b)  of 
the  CWA.  After  a  description  of  the 
lists,  the  requirements  for  the  initial 
submittal  will  be  discussed  in  the  next 
section  of  this  preamble,  followed  by  a 


discussion  of  the  biennial  submission  of 
lists. 

1.  Description  of  the  Four  Lists 

The  four  Usts  required  by  section 
304(l)(l),  paragraphs  (A)(i),  (A)(ii).  (B). 
and  (C)  are  described  below:  first,  by 
their  statutory  language  and  then 
foUowed  with  a  brief  clarification  of 
what  EPA  expects  States  to  include  on 
the  lists. 

Note,  as  explained  in  Section  113  of 
this  preamble,  that  EPA  is  implementing 
section  304(1)  hsting  and  control 
requirements  by  relying  on  the  priority 
pollutants  rather  than  the  thousands  of 
pollutants  potentially  encompassed  by 
the  term  toxic  pollutants. 

For  more  information  about  the  Usts. 
see  EPA's  guidance  entiUed 
Implementation  of  Requirements  Under 
section  304(1)  of  the  Clean  Water  Act.  as 
Amended  (March.  1988). 

Paragraph  (A)(iJ  of  section  304(l)(l) 
requires  a  list  of  those  waters  in  each 
State  which,  after  application  of 
technology-based  effluent  limits, 
"cannot  reasonably  be  anticipated  to 
attain  or  maintain  water  quality 
standards  for  such  waters  reviewed, 
revised,  or  adopted  in  accordance  with 
section  303(c)(2)(B)  of  the  CWA,"  due  to 
priority  pollutants.  Section  303(c)(2)(B) 
refers  to  the  adoption  by  the  Stales  of 
numeric  criteria  into  their  water  quality 
standards  for  section  307(a)  toxic 
pollutants.  Therefore,  the  (A)(i)  list 
includes  only  those  waters  where 
nimieric  water  quality  standards  for 
priority  poUutants  are  not  achieved,  or 
are  not  expected  to  be  achieved  due  to 
either  point  or  nonpoint  sources  of 
poUution.  These  are  water  quality 
standards  which  have  been  reviewed, 
revised  and  adopted  by  the  State. 
Waters  impaired  by  chlorine  and 
ammonia  are  not  included  on  this  list 
because  they  are  not  priority  poUutants 
governed  by  the  section  304(1) 
requirements  which  regulate  section 
307(a)  toxic  pollutants. 

Paragraph  (A)(ii)  of  section  304(l)(l) 
requires  a  list  of  those  waters  within 
each  State  which,  after  the  application 
of  technology-based  effluent  limitations, 
"cannot  reasonably  be  anticipated  to 
attain  or  maintain  that  water  quality 
which  shall  assure  the  protection  of 
public  health,  public  water  supplies, 
agricultural  and  industrial  uses,  and  the 
protection  and  propagation  of  shellfish, 
fish  and  wildlife,  and  allow  recreational 
activities  in  and  on  the  water."  EPA 
interprets  this  to  mean  that  the  State 
must  create  a  comprehensive  list  of 
waters  that  are  impaired  or  s.*? 
expected  to  be  impaired  by  poin*  or 
nonpoint  source  discharges  of  toxic. 
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conventional,  or  nonconventional 
pollutants.  This  list  should  include  all 
waters  not  meeting  the  goals  of  the 
CWA  after  the  application  of 
technology-based  effluent  limitations, 
regardless  of  whether  or  not  a  State  has 
adopted  numeric  water  quality 
standards.  This  includes  waters  which 
are  classified  for  uses  that  do  not  meet 
the  "fishable  and  swimmable"  goals  of 
the  Act. 

Paragraph  (B)  of  section  304(l)(l) 
requires  a  list  of  those  waters  within 
each  State  for  "which  the  State  does  not 
expect  the  applicable  standard  under 
section  303  of  the  CWA  will  be  achieved 
after  the  requirements  of  sections  301(b), 
306,  and  307(b)  are  met,  due  entirely  or 
substantially  to  discharges  from  point 
sources  of  any  toxic  pollutants  listed 
pursuant  to  section  307(a)"  of  the  CWA. 
This  list  must  include  all  waters  which 
can  not  achieve  either  the  numeric  or 
narrative  water  quahty  standard  for  a 
priority  pollutant  due  entirely  or 
substantially  to  discharges  from  point 
sources  after  application  of  BAT. 
pretreatment  and  new  source 
performance  standards.  Waters 
impaired  by  discharges  of  chlorine  and 
ammonia  are  not  included  on  this  list 
since  they  are  not  one  of  the  priority 
pollutants.  (Such  waters  would  qualify 
for  the  (A)(ii)  list.)  Waters  where 
impairment  is  due  to  discharges  of 
whole  effluent  toxicity  are  included  on 
the  paragraph  (B)  list  only  when  the 
toxicity  is  due  in  whole  or  in  part  to  one 
or  more  of  the  priority  pollutants. 
(Waters  where  whole  effluent  toxicity  is 
observed,  but  is  not  attributable  to  a 
priority  pollutant,  are  to  be  included  on 
the  paragraph  (A)(ii)  list) 

For  ail  the  waters  listed  on  the 
paragraph  (B)  list  the  State  must 
identify  the  point  sources  discharging 
the  priority  pollutant(s)  as  described 
below  and  provide  individual  control 
strategies  for  each  point  source.  (See 
section  II1.C  of  this  preamble  for  more 
information  on  Individual  Control 
Strategies.) 

Proposed  interpretation*  of  the  terms 
"applicable  standard."  and  "due  entirely 
or  substantially  to  diacharge*  Imta  point 


source,"  which  appear  in  the  statutory 
language  of  section  304(1)(1)(B),  are 
discussed  in  the  next  section  (section 
II13.2)  of  this  preamble. 

Paragraph  (C)  of  section  304(1) 
describes  the  fourth  list  required  to  be 
submitted  by  the  States  to  EPA.  It 
requires,  for  each  of  the  segments 
included  on  the  paragraph  (B)  list  "a 
determination  of  the  specific  point 
sources  discharging  any  such  toxic 
pollutant  which  is  believed  to  be 
preventing  or  impairing  such  water 
quality  and  the  amount  of  each  such 
toxic  pollutant  discharged  by  each  such 
source."  EPA  interprets  this  paragraph 
to  mean  that  for  each  water  on  the 
paragraph  (B)  list  the  State  must  list 
each  point  source  within  its  jurisdiction 
that  is  discharging  the  priority 
pollutant(s)  to  the  water  which  is  listed, 
and  the  amount  of  each  priority 
pollutant  discharged  by  each  such 
source.  Individual  control  strategies  are 
to  be  prepared  for  each  point  source 
discharger  on  the  paragraph  (C)  list. 

Note  that  every  State,  as  defmed  by 
EPA  at  40  CFR  122.2,  is  required  to 
submit  lists  of  waters,  sources  and 
amounts  whether  or  not  the  State  is 
authorized  by  EPA  to  administer  the 
NPDES  program.  However,  States  that 
are  not  approved  by  EPA  to  administer 
the  NPDES  program  are  not  required  to 
submit  ICS*  to  EPA  because  an  ICS  will 
be.  in  neariy  all  cases,  a  draft  of  final 
NPDES  permit 

2.  Explanation  of  Terms  Used  in  Section 
304(1)(1)(B) 

Paragraph  (B)  of  section  304(1)(1) 
introduces  two  terms  that  EPA  believes 
need  further  interpretation  and 
explanation  to  ensure  consistency 
among  States  when  preparing  the  list 
required  by  this  paragraph.  These  terms 
are  "applicable  standard,"  and  "due 
entirely  or  substantially  to  disharges 
from  point  sources."  Proposed 
i  laaiOCd)  (4)  and  (5)  of  today's 
amendments  contain  these  proposed 
interpretations. 

(a)  Applicable  Standard  For  the 
purposes  of  listing  waters  under 
paragraph  (B)  of  section  304(1)(1). 


proposed  1 130.10(dM4)  interprets  the 
"applicable  standard"  to  mean  numeric 
criteria  within  State  water  quality 
standards  for  priority  pollutants. 
Further,  where  State  numeric  criteria  for 
priority  pollutants  are  not  established, 
EPA  proposes  to  interpret  the  applicable 
standard  to  mean  the  narrative  standard 
for  toxicity  (e.g.,  "no  toxics  in  toxic 
amounts")  where  the  narrative  standard 
may  be  violated  due  to  a  priority 
pollutant.  Therefore,  in  the  absence  of 
adopted  numeric  criteria  for  a  priority 
pollutant  the  narrative  standard  would 
be  used  as  the  basis  for  listing  under 
section  304(1)(1)(B)  by  applying  EPA 
national  water  quality  criteria  on  a 
chemical-by-chemical  basis. 

EPA  is  proposing  this  requirement  in 
today's  amendments  because  of  the 
absence  of  State  numeric  water  quality 
criteria  for  a  priority  pollutant,  EPA 
national  water  quality  criteria  provide  a 
national  uniform  baseline  by  which  each 
of  the  States  may  judge  if  a  water  is 
impaired  and  therefore  should  be  listed. 
Without  this  requirement  many  waters 
impaired  by  priority  pollutants  could  not 
be  listed  because  some  States  would 
lack  any  benchmark  against  which  to 
evaluate  its  waters. 

(b)  Due  Entirely  or  Substantially  to 
Discharges  from  Point  Sources.  EPA  is 
proposing  in  today's  amendments,  at 
paragraph  130.10(d)(5).  three  conditions 
that  would  require  a  water  to  be  hsted 
under  paragraph  (B)  of  section  304(1)(1) 
because  the  applicable  water  quality 
standard  is  not  expected  to  be  met  "due 
entirely  or  substantially  to  discharges 
from  point  sources."  These  three 
conditions  are  listed  below. 

(NolK  Each  condition  it  followed  by 
numben  which  refer  to  the  "discharge 
■cenarios"  illustrated  in  Exhibit  A.  Scenarios 
numbered  one  tlirough  six  meet  one  or  more 
of  the  tiiree  conditions  below  and  tlierefore 
should  t>e  included  on  the  paragraph  (B)  list 
Scenario  numl>er  seven  would  not  be 
indnded  on  the  paragraph  (B)  list  These 
soenariofl  illustrate  only  a  few  examples  of 
possible  discharge  situations.  They  ara 
included  here  as  guidelines  for  the  Stales  for 
developing  t)>eir  paragraph  (B)  list.) 
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EXHIBIT  A: 


Illustration  for  determining  if  the  concentration 
of  a  8307(a)  toxic  pollutant  is  entirely  or 
substantially  due  to  discharges  from  point  sources 
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In  making  the  determination  of 
whether  a  water  meets  one  or  more  of 
these  conditions,  a  State  should  use  the 
critical  design  flow  as  estabhshed  by 
approved  EPA  guidance  or  regulation 
(for  example,  EPA's  Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control). 

Also,  when  a  State  evaluates  whether 
a  water  is  impaired  "due  intirely  or 
substantially  to  discharges  from  point 
sources"  the  evaluation  must  be  based 
only  on  the  contribution  of  one  priority 
pollutant  at  a  time  from  the  point 
sources,  and  only  for  priority  pollutants. 
Therefore,  a  water  quality  problem  due 
to  a  pollutant  which  is  not  a  priority 
pollutant  may  not  be  taken  into  account 
when  determining  whether  a  water 
should  or  should  not  be  listed  on  the 
paragraph  (B)  list  for  priority  pollutants. 
For  example,  if  a  water  does  not  meet 
the  water  quality  standard  due  to 
chromium  from  point  source 
contributions,  and  the  water  does  not 
meet  the  water  quality  standard  due  to 
phosphorous  from  either  point  or 
nonpoint  sources,  the  State  must  Ust  this 
water  on  the  (B)  list.  EPA  does  not  want 
the  States  to  delay  controlling  a  priority 
pollutant  from  a  point  source  even  if  a 
water  still  needs  controls  on  other 
pollutants  or  other  sources. 

If  a  water  meets  one  or  more  of  the 
conditions  below  then  :t  must  appear  on 
a  State's  section  304(1](1)(B]  hst: 

(a)  Initial  or  additional  water  quality- 
based  limits  on  one  or  more  point 
sources  would  result  in  the  achievement 
of  an  applicable  water  quality  standard 
for  a  priority  pollutant  (Scenarios  1,  2,  3) 
or, 

(b)  The  discharge  of  a  priority 
pollutant  from  one  or  more  point 
sources,  regardless  of  any  nonpoint 
source  contribution  of  the  same 
pollutant,  would  be  sufficient  to  cause  a 
violation  of  the  applicable  water  quality 
standard  for  the  priority  pollutant 
(Scenarios  1,  2,  5,  6)  or, 

(c)  The  contribution  of  a  priority 
pollutant  from  one  or  more  point  sources 
is  large  enough  that  the  applicable  water 
quality  standard  for  that  priority 
pollutant  is  threatened  and  additional 
point  source  controls  are  needed  to  limit 
the  discharge  of  the  pollutant  (Scenario 
4). 

The  third  condition  (c)  is  included  to 
allow  States  and  EPA  to  list  a  water 
where  the  point  source  contribution  of  a 
priority  pollutant  is  very  large  but  not 
large  enough  to  violate  the  water  quality 
standard  alone.  As  a  matter  of  equity, 
EPA  believes  that  these  waters  should 
be  listed  and  ICSs  written  for  the  point 
8ource(s]  contributing  the  priority 
pollutant(s).  For  example,  without  this 
condition,  scenario  #4  would  not  be 


required  to  be  listed  even  though  there 
is  a  much  larger  contribution  than 
scenario  #3  which  is  required  to  be 
listed  under  condition  (a).  EPA  is 
soliciting  comments  on  whether 
condition  (c)  should  be  included  as  a 
condition  for  listing. 

EPA  is  proposing  these  three 
conditions  to  ensure  consistency  among 
Regions  and  States  in  how  they  decide 
which  waters  to  list.  Further,  since  the 
Clean  Water  Act  requires  listing  based 
on  compliance  or  noncompliance  with 
water  quality  standards,  EPA  chose 
these  three  conditions  so  that  a  State 
lists  a  water  based  on  its  relationship  to 
a  water  quahty  standard. 

For  the  purposes  of  interpreting  the 
term  "due  entirely  or  substantially  to 
discharges  from  point  sources,"  any 
discharge  which  meets  the  definition  of 
a  point  source  under  40  CFR  122.2  must 
be  considered  as  such,  including 
discharges  from  combined  sewer 
overflows  and  discharges  from 
stonnwater  drains.  In  addition,  water 
quality  impairments  due  to  in-place 
sediments  contaminated  by  a  priority 
pollutant  discharged  by  an  active  and 
operating  point  source  subject  to  section 
402(a)  of  the  CWA  must  be  listed  under 
paragraph  (B)  of  section  304(1)  and  the 
discharge  must  be  listed  under 
paragraph  (C).  If  the  sediments  have 
been  contaminated  with  a  priority 
pollutant  from  a  faciHty  or  site  which  is 
no  longer  in  operation  or  is  abandoned, 
and  therefore  cannot  be  issued  an 
NPDES  permit,  the  water  does  not  have 
to  be  Usted  on  the  paragraph  (B)  list  if 
that  is  the  only  point  source  of  a  priority 
pollutant,  since  the  impairment  is  no 
longer  due  to  a  point  source  subject  to 
section  402(a)  of  the  CWA.  However,  if 
there  are  other  point  sources  discharging 
the  priority  pollutant,  the  water  must  be 
listed, 

3.  Preparation  and  Review  of  the  Lists 

The  CWA  requires  the  States  to 
submit  the  four  section  304(1)(1)  lists  to 
EPA  for  review  and  approval  on  or 
before  February  4, 1989.  Section 
130.10(d),  promulgated  as  part  of  EPA's 
codification  rule  for  the  Water  Quality 
Act,  already  requires  this  submission, 
along  with  the  requirement  that  these 
lists  be  reviewed  and  approved  or 
disapproved  by  EPA. 

In  addition  to  proposed  paragraphs  (4) 
and  (5)  discussed  above,  today's 
proposed  rules  also  add  paragraphs  (6) 
through  (11)  to  §  130.10(d).  Paragraphs 
(6)  and  (7)  describe  the  data  that  each 
State  must  use  in  developing  the  lists, 
and  the  documentation  that  each  must 
provide  to  EPA  when  submitting  lists  to 
EPA.  Proposed  paragraph  (8)  describes 
the  basis  upon  which  EPA  will  approve 


or  disapprove  a  State's  lists.  Paragraphs 
(6)  through  (8)  are  discussed  in  this 
section  of  the  preamble.  New 
paragraphs  (9),  (10)  and  (11)  discuss 
public  notice  and  comment  procedures 
and  are  discussed  in  section  III.D.2  of 
this  preamble. 

(a)  Use  of  Existing  and  Readily 
Available  Data.  Because  EPA  believes 
that  States  should  build  on  the  work 
that  has  already  been  done  in  the 
continuous  process  of  assessing  water 
quality,  EPA  is  proposing  in  today's 
amendments  that  States  use  existing 
and  readily  available  data  when  they 
develop  their  lists.  Also,  the  ambitious 
deadlines  of  the  CWA  require  EPA  to 
forgo  a  requirement  for  lengthy 
monitoring  designs  and  extensive 
collection  of  new  data  and  to  rely  on 
existing  and  readily  available  data.  The 
proposal  that  States  rely  on  existing  and 
readily  available  data  appears  in 
proposed  $  130.10(d)(6). 

To  assist  States  in  deciding  what 
existing  and  readily  available  data  they 
should  rely  on,  EPA  is  proposing  sixteen 
categories  of  waters  about  which,  as  a 
minimum,  each  State  must  assemble  and 
evaluate  all  existing  and  readily 
available  data.  These  categories  of 
waters  are  described  in  proposed 
9  130.10(d)(6).  EPA  considers  the 
existing  and  readily  available 
information  and  data  about  the 
categories  of  waters  described  in 
§  130.10(d)(6)  to  be  the  minimum  data 
and  information  that  a  State  should 
assemble  and  evaluate  when  preparing 
lists.  States  should  obtain  any  other 
additional  data  and  information  needed 
to  identify  and  determine  as  accurately 
as  possible  which  waters  and  point 
sources  to  list.  (Existing  and  readily 
available  data  about  these  categories  of 
waters  would  also  be  required  by 
today's  proposed  amendments  to  be 
used,  as  a  minimimi,  for  the 
development  of  lists  for  the  biennial 
submissions  under  sections  303(d]  and 
305(b)  of  the  CWA.  Biennial 
submissions  of  lists  are  discussed  later 
in  this  preamble.) 

These  categories  were  developed  after 
consultation  with  EPA  Regional  Office 
staff  and  reflect  what  EPA  considers  the 
minimum  existing  and  readily  available 
water  quality  data  and  information  that 
a  State  and  EPA  can  reasonably  obtain. 
This  existing  data  includes  data  that 
States  should  have  developed  in  the 
course  of  reviewing  and  revising  water 
quality  standards,  evaluating  needs  for 
technology-based  or  water  quality- 
based  controls,  developing  total 
maximum  daily  loads  (TMDLs), 
wasteload  allocations  and  load 
allocations  (WLAs/LAs),  issuing 


Federal  Register  /  Vol.  54.  No.  8  /  Thursday.  Januarj'  12,  1989  /  Proposed  Rules 


1309 


permits,  and  monitoring  to  determine  the 
effectiveness  of  pollution  controls. 
Fiulhermore,  EPA  is  requiring  that  the 
States  assemble  and  evaluate  this 
minimum  existing  and  readily  available 
data  because  it  encourages  cooperation 
and  communication  among  the  many 
Federal,  State  and  local  government 
agencies.and  private  organizations  that 
collect  analyze  or  report  water  quality 
data  and  information. 

EPA  is  proposing  that  these  specific 
waters  be  evaluated  for  the  purposes  of 
section  304(1)  because  either  they  are 
waters  which  have  been  reported  by  the 
State  or  other  government  or  private 
sector  agencies  as  failing  to  meet  water 
quality  standards  or  as  having  a  high 
potential  for  not  meeting  water  quality 
standards,  or  they  are  waters  which 
receive  point  source  discharges.  EPA 
believes  that  if  a  State  evaluates  all 
waters  in  these  categories  it  will  identify 
virtually  all  waters  that  should  be  listed 

Information  and  data  about  the 
categories  of  waters  described  in 
S  130.10(d)  are  of  two  general  types.  The 
first  is  existing  and  readily  available 
data  and  reports  from  Federal,  State, 
local  and  private  sectors.  The  second  is 
dilution  calculation  results  generated  by 
EPA  and  the  States  for  use  as  a 
screening  tool.  These  two  types  of 
information  are  discussed  below. 

There  are  many  existing  lists,  reports 
and  assessments  that  provide  valuable 
information  to  States  when  identifying 
and  preparing  lists  of  waters.  New 
subparagraph  S  130.10(d)(6)  designates 
the  minimum  specific  information  and 
reports  which  each  State  must  assemble 
and  evaluate  in  order  to  identify  waters 
that  meet  the  section  304(1)  statutory 
requirements  for  listing.  "These  include 
State  section  305(b)  reports.  Clean  Lakes 
Assessments,  the  section  319  Nonpoint 
Source  Assessments  and  the  National 
Priority  List  prepared  under  CERCLA. 
among  others.  Beyond  waters  identified 
by  these  specific  reports,  the  proposed 
amendments  would  require  the  State  to 
obtain  any  existing  and  readily 
available  data  about  other  specific 
waters  which  should  be  considered  for 
listing  on  one  or  more  of  the  lists 
required  by  section  304(1);  for  example, 
waters  where  fishing  bans  and 
recreational  restrictions  are  in  effect 
and  waters  which  have  had  repeated 
Hshkills.  Appendix  B  of  the  Final 
Guidance  for  Implementation  of  - 
Requirements  under  section  304(1)  of  the 
Clean  Water  Act  as  Amended  (March 
1988)  lists  other  available  data  sources 
that  should  be  consulted. 

The  second  general  type  of 
information  that  EPA  is  proposing  that 
the  States  consider,  as  a  minimum,  is 
screening  information  developed  using 


dilution  calculations.  Dilution 
calculations  should  be  conducted  to 
indicate  possible  exceedances  of 
numeric  criteria  within  State  water 
quality  standards  (or  EPA  criteria  where 
State  numeric  criteria  are  not  available). 
Dilution  calculations  should  be 
performed  for,  but  not  limited  to,  all 
point  source  discharges  of  priority 
pollutants,  ammonia  and  chlorine  to 
help  identify  waters  and  dischargers  for 
listing  on  any  of  the  lists.  At  a  minimum, 
waters  with  primary  industrial  major 
and  minor  point  source  dischargers, 
major  municipal  point  source 
dischargers,  and  waters  with  federal 
major  point  source  dischargers  must  be 
screened  for  expected  criteria 
exceedances  by  performing  dilation 
calculations  using  site-speciRc  data  or,  if 
necessary,  data  based  on  national 
estimates. 

EPA  emphasizes  that  to  list  a  water 
on  the  paragraph  (B)  list,  that  the  State 
does  not  necessarily  have  to  have 
enough  data  to  indicate  exactly  which 
point  source  or  sources  may  be  causing 
any  observed  criteria  exceedances  or 
use  impairments.  It  is  enough  that  the 
data  indicate  that  the  applicable  water 
quality  standards  are  not  being  achieved 
due  entirely  or  substantially  to 
discharges  from  point  sources.  After 
identifying  the  water  for  listing  on  the 
paragraph  (B)  hst.  the  State  should  then 
obtain  as  much  discharger-speciHc  data 
as  necessary  to  identify  the  dischargers 
which  may  be  causing  the  criteria 
exceedances. 

Where  ambient  data  on  criteria 
exceedances  are  being  used  to  identify 
waters,  the  State  should  use  the  criteria 
for  designated  use  support  outlined  in 
Figure  1  of  EPA's  Guidelines  for  the 
Preparation  of  the  1988  State  Water 
Quality  Assessment  (305(b))  Report. 
Figure  1  provides  guidelines  to  States  in 
determining  the  degree  to  which  waters 
are  supporting  their  designated  uses  on 
the  basis  of  frequency  of  criteria 
exceedances  and  comparison  of  mean 
value  to  criteria. 

EPA  is  soliciting  comments  on  the 
above  proposed  data  requirements  being 
added  to  9  130.10(d). 

(b)  Documentation  of  Data  and 
Methodologies.  Proposed  paragraph 
9  130.10(d)(7)  requires  that  each  State 
submit  to  EPA.  together  with  its  lists  of 
waters  and  sources,  documentation  of 
all  data  and  methodologies  used  by  the 
State  to  develop  the  lists. 

Proposed  subparagraph  (i)  of  (d)(7) 
requires  each  State  to  submit  a 
description  of  the  methodology  used  by 
the  State  to  develop  each  of  the  lists  of 
waters  and  point  sources  required  by 
section  304(1).  This  description  of 
methodology  should  include 


assumptions  and  criteria  used  by  the 
State  when  reviewing  and  analyzing 
data  and  information. 

Proposed  subparagraph  (ii)  requires 
the  State  to  provide  a  description  of  the 
data  and  information  used  by  the  State. 
specifically  including  which  of  the 
categories  of  waters  described  in 
paragraph  (d)(6)  were  used,  ff  a  State 
does  not  assemble  and  evaluate  data 
about  one  of  these  categories, 
subparagraph  (iii)  requires  the  State  to 
provide  as  part  of  its  documentation  the 
rationale  for  deciding  not  to  do  so. 

Proposed  subparagraph  (iv)  requires 
the  State  to  provide  any  other 
information  that  the  Regional 
Administrator  requests  in  order  to 
review  the  State's  submission  of  lists. 
Specifically,  proposed  subparagraph  (iv) 
requires  a  State,  if  EPA  requests,  to 
demonstrate  good  cause  for  not 
including  a  water  or  discharger  on  one 
or  more  of  the  required  section  304(1)(1) 
lists. 

"Good  cause"  may  include,  but  is  not 
limited  to,  the  following: 

•  More  recent  or  more  accurate  data. 

•  More  sophisticated  water  quality 
modeling, 

•  Flaws  in  the  original  analysis  that 
led  to  the  water  being  identified  in  one 
of  the  categories,  or 

•  Changes  in  conditions,  e.g..  new 
control  equipment,  or  elimination  of 
discharges. 

EPA  is  proposing  these  documentation 
requirements  because  a  Regional 
Administrator's  office  may  not  maintain 
all  the  available  water  quality  and 
discharger  data  for  all  of  its  States. 
Therefore,  part  of  the  review  by  EPA  of 
a  State's  submission  must  necessarily 
include  a  review  of  the  data, 
assumptions  and  criteria  used  by  the 
State  for  listing  waters  and  point 
sources  to  ensure  that  they  are 
consistent  with  the  regulatory 
requirements  for  listing.  For  example,  a 
State's  documentation  should  reflect 
that  the  State  considered  stonnwater 
drains  as  a  point  source  when 
determining  whether  a  water  is  impaired 
due  entirely  or  substantially  to 
discharges  from  point  sources. 

EPA  requests  comments  on  the 
proposed  requirements  for 
documentation  by  a  State. 

(c)  Review  of  Lists  by  EPA.  Section 
304(1)  requires  that  all  States  submit  all 
four  lists  described  above  to  EPA  no 
later  than  February  4, 1989.  Upon 
receiving  the  lists  from  each  State,  the 
Regional  Administrator  is  required  to 
review  and  then  approve  or  disapprove 
each  State's  lists. 

In  order  for  EPA  to  complete  its 
review  of  a  State's  lists,  the  State  must 
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have  iTi«t  the  data  and  documentation 
requirements  in  proposed  paragraphs  (6) 
and  (7).  The  Regional  Administrator  will 
approve  each  list  if  the  State  has  met  the 
regulatory  requirements  for  listing  under 
40  CFR  130.10,  and  disapprove  each  list 
that  does  not. 

If.  after  reviewing  the  State  lists, 
available  data  and  any  required 
documentation,  the  Regional 
Administrator  is  satisfied  that  the  State 
has  identified  and  appropriately  listed 
all  waters,  then  EPA  will  approve  the 
lists.  (See  Section  IIIJ3  of  the  preamble 
for  a  discussion  of  approval  and 
disapproval  procedures.) 

4.  Biennial  Submission  of  Lists  under 
Section  303(d)  and  Section  305(b)  of  the 
CWA 

(a)  Authority  to  Require  Biennial 
Submission  of  Lists.  Even  before  the 
Water  Quality  Act  of  1987,  sections 
303(d)  and  306(b)  of  the  CWA  and 
implementing  regulations  required 
States  to  identify  and  list  certain  waters 
and  pollutants  and  to  report  these  lists 
to  EPA  for  review  and  approval. 
Therefore,  under  these  two  sections  of 
the  Act.  EPA  is  proposing  today  to 
require  States  to  continue  the  work 
begun  under  the  section  304(1)  initiative 
for  identifying,  listing  and  reporting 
waters.  The  lists  required  under  section 
304(1)(1)  are  similar  to  the  lists  required 
under  section  303(d). 

Section  303(d)  gives  EPA  the  authority 
to  require  each  State  to  identify  and  list 
the  waters  within  its  jurisdiction  that  do 
not  achieve  or  are  not  expected  to 
achieve  water  quality  standards,  and  to 
require  the  State  to  develop  Total 
Maximum  Daily  Loads  (TMDLs)  for 
these  waters  under  section  303(d).  The 
States  must  also  identify  the  pollutants 
preventing  the  attainment  of  water 
quality  standards.  Section  303(d)  also 
gives  EPA  the  authority  to  review  and 
approve  or  disapprove  the  lists  of 
waters  and  TMDLs  prepared  by  a  State. 

Section  305(b)  of  the  CWA  requires 
each  State  to  submit  to  EPA,  biennially, 
"a  description  of  the  water  quality  of  all 
navigable  waters  in  such  State,"  and  a 
determination  of  whether  a  State's 
waters  meet  EPA  water  quality  criteria 
prepared  under  section  304(a)  of  the 
CWA.  EPA  believes  that  the  lisU  of 
water  quality  limited  segments  and 
pollutants  required  under  section  303(d) 
are  important  descriptive  elements  of 
the  water  quality  of  a  State.  Therefore. 
EPA  is  proposing  today  that,  beginning 
with  the  1990  section  305(b)  reports. 
States  should  report  these  lists  of  waters 
and  pollutants  required  to  be  identiHed 
under  section  303(d)  and  reported  to 
EPA  in  the  format  similar  to  section 
304(1)  in  these  biennial  reports.  EPA 


requests  comments  on  its  proposal  to 
require  biennial  submission  of  lists 
siinilar  to  those  introduced  by  section 
304(1)(1)  of  the  CWA. 

In  addition,  EPA  is  proposing  today 
that  the  State  assessments  of  the  quality 
of  all  publidy-owned  lakes  required 
under  section  314(a)(2)  of  the  CWA  also 
be  submitted  biennially  in  the  section 
30S(b)  reports. 

Not  only  does  EPA  have  the  legal 
authority  to  require  a  biennial 
submission  of  lists,  but  there  are 
practical  reasons  for  incorporating  the 
lists  introduced  by  section  304(1)  and 
section  314(8)  into  the  biennial  section 
305(b)  reports.  After  the  States,  in 
cooperation  with  EPA,  have  prepared 
the  initial  list  of  waters  and  facilities  it 
is  important  for  States  to  continue  the 
newly  focused  monitoring  and 
assessment  efforts  begun  under  section 
304(1]  and  section  314(a). 

As  EPA  and  the  States  develop  new 
data  and  information  after  February  4, 
1969,  waterbodies  that  have  toxicity 
problems  may  be  identified  for  the  first 
time.  Therefore,  EPA  is  committed  to 
working  with  the  States  to  identify  all 
waters  affected  by  toxic  and  other 
pollutants.  In  order  to  identify  all  such 
waters  and  to  protect  threatened  waters, 
it  is  necessary  to  continue  the  process 
begun  by  sections  304(1]  and  314(a). 

(b)  Proposed  Amendments  to  40  CFR 
Part  130.  In  order  to  ensure  that  waters, 
pollutants  and  sources  continue  to  be 
properly  and  uniformly  identified  and 
reported,  EPA  is  proposing  today  to 
amend  CFR  Part  130  to  incorporate  some 
of  the  identification,  listing  and 
reporting  requirements  introduced  by 
section  304(1)  of  the  CWA.  Part  130 
ciurently  includes  the  regulations  for 
section  303(d)  and  section  305(b)  of  the 
CWA. 

The  following  discussion  will  briefly 
describe  the  major  requirements  of 
sections  303(d),  305(b)  and  304(1).  and 
how  the  proposed  amendments  to  Part 
130  would  incorporate  and  continue 
some  of  the  elements  of  section  304(1). 

Identification  of  waters  not  meeting 
water  quality  standards.  Both  sections 
304(1]  and  303(d)  require  the 
identification  of  waters  not  meeting 
applicable  water  quality  standards. 

40  CFR  130.7  now  requires  the  States 
to  identify  those  water  quality  limited 
segments  still  requiring  wasteload 
allocations  and  load  allocations  (WLAs/ 
LAs)  and  total  maximum  daily  loads 
(TMDLs).  Water  quahty  limited 
segments  are  waters  which  do  not  or  are 
not  expected  to  meet  water  quality 
based  standards  after  the  application  of 
Best  Available  Technology  (BAT), 
pretreatment  and  new  source 
performance  standards,  or  after  any 


other  local.  State  or  Federal  pollution 
control  requirement  including  best 
management  practices. 

This  requirement  to  identify  water 
quality  limited  segments  is  very  similar 
to  the  requirements  at  section 
304(l)(l)(A)(i)  and  (B).  These  paragraphs 
require  tiie  identification  of  waters 
which  meet  the  above  definition  of 
water  quality  limited  segments.  But 
section  304(1)  specifically  requires  each 
State  to  idmtify  waters  that  do  not  meet 
applicable  numeric  or  narrative  water 
quality  standards  for  priority  pollutants, 
after  the  application  of  BAT, 
pretreatment  and  new  source 
performance  standards.  (See  section  B.1 
of  this  preamble  for  a  detailed 
description  of  which  waters  are  required 
to  be  identified  by  section  304(1)(1).) 

The  proposed  amendments  to  40  CFR 
Part  130  would  require  that  each  State 
continue  to  identify  those  waters  not 
achieving  or  not  expected  to  achieve 
numeric  or  narrative  water  qualify 
standards  for  priorify  pollutants 
required  by  section  304(1)— along  with 
those  watera  not  achieving  or  not 
expected  to  achieve  applicable  water 
qualify  standards  for  any  other  pollutant 
as  currently  required  by  section  303(d). 

Under  today's  proposed  amendments 
to  section  130.7(b)(2).  all  of  these  waters 
would  be  reported  in  a  three-list  format 
for  listing  waters  similar  to  the  one 
introduced  by  section  304(1).  These  lists 
would  fulfill  the  section  303(d) 
requirements  for  identifying  and 
reporting  certain  waters. 

Today's  proposed  amendments  to  Part 
130  include  the  same  interpretation  of 
"applicable  standard"  and  the  phrase 
"due  entirely  or  substantially  to 
discharges  from  point  sources"  that  is 
proposed  today  for  the  identification 
and  listing  of  waters  under  section 
304(1)(1)(B).  These  terms  and  definitions 
apply  only  to  the  list  required  under 
proposed  1 130.7(b)(2)(ii).  (See  earlier 
discussion  in  Section  013.1.) 

Identification  of  waters  not  meeting 
the  fishable  and  swimmable  goals  of  the 
Act.  In  addition  to  identifying  and  listing 
waters  which  do  not  achieve  applicable 
water  qualify  standards,  section  304(1) 
also  requires  that  each  State  identify 
and  list  waters  that  do  not  meet  the 
"fishable  and  swiounable"  goals  of  the 
Clean  Water  Act  after  the  application  of 
BAT.  pretreatment,  and  new  source 
performance  standards.  (These  goals  are 
"protection  of  public  health,  public 
water  supplies,  agricultural  and 
industrial  uses,  and  the  protection  and 
propagation  of  a  balanced  population  of 
shellfish,  fish  and  wildlife,  and  *  *  * 
recreational  activities  in  and  on  the 
water.") 
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Section  303(d)  does  not  include  this 
requirement  for  each  State  to  identify, 
list  and  report  waters  not  meeting  the 
fishable  and  swimmable  goals  of  the 
Act,  and  therefore  this  element  of 
section  304(1)  is  not  being  incorporated 
into  Part  130  by  today's  proposed 
amendments.  However,  under  its  section 
305(b)  authority,  EPA  can  and  does 
require  that  these  waters  be  identified 
and  reported  by  each  State  to  EPA  in  its 
biennial  report.  Therefore,  these  waters 
must  continue  to  be  identified  and 
reported  every  two  years  in  section 
306(b)  reports  even  though  they  are  not 
required  under  section  303(d)  authorify 
or  by  today's  proposed  amendments  to 
S  130.7. 

Data  requirements  for  identifying 
waters.  Currently  section  303(d)  and 
Part  130  include  no  specific 
requirements  on  what  data  a  State  must 
assemble  and  evaluate  for  identifying 
waters.  However,  today's  proposed 
amendments  would  establish  such 
requirements.  They  incorporate  into  Part 
130  the  same  data  requirements  for 
biennial  submission  of  lists  as  those 
proposed  today  for  the  1989  submission 
of  304(1)  lists. 

These  proposed  amendments  to  Part 
130  would  require  that  at  a  minimum  the 
States  assemble  and  evaluate  all  the 
existing  and  readily  available  water 
qualify  data  about  the  categories  of 
watera  described  in  the  proposed 
§  130.10(d)(6)  when  identifying  watera 
required  to  be  listed  purauant  to  section 
303(d).  (See  eariier  discussion  in  section 
III.2  of  this  preamble  on  using  these 
same  categories  to  prepare  lists  of 
watera  under  section  304(1).) 

In  addition,  today's  proposed 
amendments  would  require  that  each 
State  submit  with  its  lists  of  water 
documentation  of  the  decision 
methodologies  the  State  employed  and 
the  data  it  reviewed  when  developing  its 
lists.  The  proposed  amendments  also 
include  that  if  a  State  creates  lists  which 
are  not  based  upon  the  assembly  and 
evaluation  of  data  and  information 
about  watera  in  all  of  the  categories  in 
§  130.10(d)(6),  the  State  must  provide  to 
the  Regional  Administrator  a  rationale 
for  the  decision  not  to  do  so.  A  specific 
rationale  must  be  provided-for  each 
category  not  used 

In  addition,  proposed  subparagraph 
(iv)  requires  the  State  to  provide  any 
other  information  that  the  Regional 
Administrator  requests  in  order  to 
review  the  State's  submission  of  lists. 
Specifically,  proposed  subparagraph  (iv) 
requires  a  State,  if  EPA  requests,  to 
demonstrate  good  cause  for  not 
including  on  one  or  more  of  the  required 
section  303(d)  lists  a  specific  waterbody 
or  segment. 


These  requirements  for  using 
minimum  existing  and  readily  available 
data  about  the  categories  of  watera, 
providing  documentation  and  specific 
rationales,  and  demonstrating  good 
cause  are  the  same  requirements  being 
proposed  today  for  developing  and 
reporting  of  the  lists  required  by  section 
304(1)  in  February  1989.  (See  section  111.2 
of  this  preamble  for  a  detailed 
discussion  of  these  requirements.)  These 
proposed  amendments  to  Part  130 
appear  in  {  130.7(b)(2). 

EPA  is  proposing  that  these 
requirements  be  the  same  for  two 
reasons.  Firat,  since  the  section  303(d) 
lists  under  today's  proposed  regulations 
would  be  very  similar  to  the  section 
304(1)  lists  submitted  in  February  1989, 
EPA  believes  it  is  important  that  they  be 
developed  and  reviewed  on  the  same 
basis.  Second,  EPA  believes  that  these 
requirements  will  encourage  each  State 
to  continually  improve  its  monitoring 
and  assessment  programs  so  that  every 
biennial  submission  of  lists  reflects 
continually  updated  data. 

Identification  of  sources  and 
pollutants.  Section  304(I)(I)  requires  for 
every  water  listed  purauant  to 
paragraph  (B).  that  each  State  identify 
the  point  sources  discharging  the 
priorify  pollutant  into  the  water,  and  the 
amount  of  such  pollutant  being 
discharged.  Existing  Part  130  does  not 
require  any  such  identification  of 
sources  and  amounts,  only  the 
identification  of  pollutants. 

However,  in  order  for  EPA  and  the 
States  to  set  priorities  and  to  establish 
control  requirements  in  the  NFDES 
program,  EPA  believes  that  States 
should  continue  the  work  started  by 
section  304(1)  of  identifying  point 
sources  of  priorify  pollutants  which 
cause  or  contribute  to  water  quality 
standards  violations  or  impairments. 
Therefore,  EPA  proposes  today  to 
amend  1 13a7(b)(3)  to  require  the 
identification  by  States  of  point  sources 
of  priorify  pollutants  for  watera  listed 
purauant  to  %  130.7(b)(2)(ii).  This 
paragraph  requires  the  same  list  of 
watera  required  by  section  304(1)(1)(B). 
The  State  would  not  be  required  to 
submit  this  list  of  sources  to  EPA  as  part 
of  its  section  305(b)  reports,  but  must 
still  submit  it  to  EPA  under  separate 
cover  no  less  fiequently  than  every  t«^ 
yeara. 

EPA  will  maintain  the  existing 
requirement  in  ( 13a7  that  for  all  the 
watera  identified  that  the  State  must 
identify  the  pollutants  which  are 
preventing  or  are  expected  to  prevent 
the  achievement  of  applicable  water 
quality  standards.  This  list  should  be 
submitted  biennially  as  part  of  the 
State's  section  305(b)  report. 


Reporting  lists  of  waters  and  lake 
assessments.  Section  303(d)  and  existing 
S  130.7  currently  require  each  State  to 
submit  its  lists  of  water  quality  limited 
segments  "from  time  to  time."  EPA  is 
proposing  today  to  change  this  schedule 
for  submission  to  a  schedule  that  would 
require  each  State  to  report  to  EPA  its 
lists  of  watera,  pollutants  and  sources 
no  less  frequently  than  every  two  yeara. 
The  lists  of  watera  and  pollutants  would 
be  submitted  biennially  as  part  of  the 
State's  section  305(b)  reports,  and  the 
list  of  sources  would  be  submitted  to 
EPA  biennially  in  the  section  305(b) 
report  or  under  separate  cover. 

Since  the  section  305(b]  reports  must 
include  a  description  of  the  State's 
water  qualify,  0>A  believes  it  would  be 
appropriate  and  beneficial  for  each 
State  report  to  include  the  section  303(d) 
lists  of  watera  and  pollutants.  Regular 
submission  of  these  lists  would  allow 
for  more  orderiy  and  accurate 
assessment  of  each  State's  progress  in 
meeting  water  qualify  program  goals. 
These  proposed  amendments  appear  at 
SS  130.7(d)(1)  and  130.8(b)(5). 

In  addition,  today's  proposed 
amendments  add  paragraph  (6)  to 
§  130.8  to  require  that  lake  water  quality 
assessments  be  submitted  biennially  as 
part  of  each  State's  section  305(b) 
report  Section  314(aH2)  of  the  CWA 
requires  that  each  State  submit 
biennially  to  EPA  an  assessment  of  the 
water  qualify  of  all  publicly-owned 
lakes.  Hie  specific  elements  of  the 
required  assessment  are  outlined  in 
section  314(a)(1)  and  include  a  list  and 
description  of  those  publicly-owned 
lakes  for  which  uses  are  known  to  be 
impaired,  a  description  of  the  status  and 
trends  of  the  water  quality  of  each 
publicly-owned  lake,  the  nature  and 
extent  of  pollution  loadings  from  point 
and  nonpoint  sources  and  the  extent  to 
which  the  use  of  each  lake  is  impaired 
as  a  result  of  such  pollution.  The 
assessment  must  also  include  a 
description  of  the  methods  and 
procedures  needed  to  control  sources  of 
pollution,  restore  the  lake  water  qualify, 
mitigate  the  harmful  effects  of  hij^ 
acidify,  and  remove  toxic  metals  and 
other  toxic  substances  mobilized  by  high 
acidify. 

Priority  ranking  of  waters.  Existing 
§  130.7  requires  each  State  to  rank 
watera  identified  in  order  of  priority  for 
control  actions.  When  setting  priorities, 
a  State  must  consider  the  uses  of  the 
watera  identified  and  the  severify  of  the 
pollution.  The  Stale  should  also  take 
into  account  such  factore  as  the  need  to 
improve  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
limits,  the  need  for  nonpoint  source 
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controls,  priority  Clean  Lake  projects 
and  pending  State  Revolving  Loan  Fund 
decisions. 

Today's  proposed  amendments  would 
not  change  this  requirement  that  each 
State  establish  a  priority  ranking  for  the 
waters  identified  and  listed  pursuant  to 
section  303(d)  and  reported  biennially  in 
section  30S{b)  reports. 

Developing  WLAs/LAs  and  TMDLs. 
EPA  is  not  changing  the  requirement  in 
\  130.7(c)  that  the  States  prepare 
wasteload  allocations  (WLAs).  load 
allocations  (LAs)  and  total  maximum 
daily  loads  (TMDLs)  for  each  waterbody 
identified  and  listed  pursuant  to  section 
303(d). 

Review  and  approval  of  lists 
submitted  biennially.  Section  130.7  and 
section  303(d)  currently  require  that  the 
Regional  Administrator  either  approve 
or  disapprove  lists  of  waters.  WLAs/ 
LAs  and  TMDLs  no  later  than  30  days 
after  submission  by  the  State.  EPA  will 
continue  to  review  and  approve  or 
disapprove  lists  submitted  pursuant  to 
section  303(d]  and  reported  in  section 
305(b)  reports.  However,  the  existing 
regulations  do  not  include  specific 
conditions  or  requirements  that  a  State 
must  meet  in  order  for  each  list  to  be 
approved. 

Therefore,  today's  proposed 
amendments  to  f  130.7(d)  would  add 
specific  conditions  for  approval  of  lists 
by  EPA.  These  conditions  are  identical 
to  the  ones  proposed  today  as  review 
conditions  for  the  section  304(1)  lists. 
Since  today's  proposed  amendments  to 
(  130.7  would  continue  the  work 
initiated  by  section  304(1),  it  is  important 
that  the  proposed  biennial  submissions 
of  lists  of  waters  be  reviewed  on  a  basis 
consistent  with  review  of  the  section 
304(1)  lists.  These  proposed  amendments 
appear  at  i  130.7(d)(2). 

Under  today's  proposed  amendments, 
in  order  for  EPA  to  complete  its  review 
of  a  State's  lists,  the  State  must  have 
met  the  data  and  documentation 
requirements  in  proposed  paragraphs  (6) 
and  (7).  The  Regional  Administrator  will 
approve  each  list  if  it  meets  the 
regulatory  requirements  for  listing  under 
40  CFR  13a7,  and  disapprove  each  list 
that  does  not. 

If,  after  reviewing  the  State  lists, 
available  data  and  any  required 
documentation,  the  Regional 
Administrator  is  satisfied  that  the  State 
has  identified  and  appropriately  listed 
all  waters,  then  EPA  will  approve  the 
lists. 

Today's  proposed  amendments 
maintain  the  30  day  review  and 
approval  period  of  section  303(d). 

EPA  emphasizes  that  to  gain  approval 
for  the  list  required  under 
S  130.7(bK2)(l),  the  State  must  have 


revised  it  to  reflect  the  State's  most 
recent  triennial  review  of  water  quality 
standards.  The  list  required  under 
i  130.7(b)(2)(l)  is  a  list  of  waters  which 
do  not  or  are  not  expected  to  achieve 
numeric  water  quality  standards  for 
priority  pollutants.  Therefore,  it  is 
important  that  as  a  State  revises  its 
water  quality  standards  every  three 
years,  as  required  by  section 
303(c)(2)(B),  that  it  subsequently 
identifies  waters  which  do  not  achieve 
or  are  not  expected  to  achieve  the  new 
or  revised  water  quality  standards. 

(c).  A  Proposal  for  a  'Two-List" 
Format  for  Biennial  Submissions. 
Instead  of  continuing  to  use  the  section 
304(1)  format  of  three  lists  for  the 
biennial  submissions,  EPA  is 
considering  simplifying  the  reporting  of 
water  quality-limited  segments  under 
section  303(d]  to  only  two  lists  of 
waters.  One  hst  would  include  all 
waters  not  achieving  or  expected  to 
achieve  applicable  water  quality 
standards  (including  standards  for 
whole  effluent  toxicity)  due  to  any 
discharges  of  a  priority  pollutant, 
ammonia  or  chlorine  &om  either  point  or 
nonpoint  sources.  The  other  list  would 
be  of  waters  not  achieving  or  not 
expected  to  achieve  water  quality 
standards  due  to  all  pollutants  from 
either  point  or  nonpofafit  sources.  (The 
first  list  described,  the  "toxics  list," 
would  be  a  subset  of  the  second  list) 
The  applicable  water  quality  standard 
would  continue  to  be  defined,  as  it  is 
now  for  section  304(1).  as  any  State 
numeric  or  narrative  standard  of  EPA 
criteria  in  the  absence  of  State 
standards. 

The  rationale  for  using  two  lists 
instead  of  three  is  that  the  distinctions 
among  the  three  lists  required  by  section 
304(1)(1)  are  subtle  and  can  be 
conjfusing.  Furthermore,  the  section 
304(1)  format  focuses  on  identifying 
priority  pollutants  discharged  from  point 
sources.  Though  these  specific 
pollutants  cause  many  of  the  nation's 
water  quality  problems,  whole  effluent 
toxicity,  point  source  discharges  of 
ammonia  and  chlorine,  and  discharges 
from  nonpoint  sources  continue  to  cause 
major  water  quality  problents.  By  using 
this  two-list  format,  EPA  would  hope  to 
encourage  States  to  identify  and 
prioritize  for  control  all  of  their  water 
quality  problems,  along  with  continuing 
the  section  304(1)  initiative  to  identify 
and  control  priority  pollutants. 

EPA  is  soliciting  comments  on 
requiring  only  two  lists  of  waters  under 
section  303(d)  authority.  Informally,  this 
proposal  has  received  favorable 
responses.  If  normal  comments  are  also 
as  favorable,  it  is  likely  that  EPA  will 
require  a  two-list,  rather  than  a  three-list 


format  in  the  fmal  rule  without  further 
opportunity  to  comment. 

C  Individual  Control  Strategies 

In  addition  to  the  four  lists  required 
by  section  304(I)(1).  the  States  must 
prepare  and  submit  to  EPA  an 
individual  control  strategy  (ICS)  for 
each  point  source  on  the  (C)  list.  This 
section  describes  the  minimum 
requirements  of  an  ICS. 

EPA  has  codified  sections  304(1)(1)(D). 
304(1)(2),  and  304(l)(3)  of  the  CWA  into 
a  new  section  in  Part  123-S  123.46. 
Section  123.46(a)  requires  the  States  to 
submit  ICSs  to  EPA  on  or  before 
February  4, 1989,  and  S  123.46(b) 
requires  EPA  to  approve  or  disapprove 
the  ICSs  by  June  4, 1989.  (The 
codification  rule  uses  the  term 
"Administrator"  because  the  rule 
adheres  closely  to  the  language  of 
section  304(1).  However,  EPA  has  now 
delegated  the  Administrator's 
obligations  under  section  304(1)  to  the 
Regional  Administrators.  Therefore, 
today's  proposed  regulations  use  the 
term  "Regional  Administrator.") 

Where  EPA  disapproves  an  ICS,  EPA 
must  prepare  the  ICS  in  cooperation 
with  the  State.  Today's  proposed  rules 
add  four  new  paragraphs  to  %  123.46. 
Proposed  paragraph  (c)  defines  an  ICS.    - 
Proposed  paragraph  (d)  describes  the 
petitions  submitted  under  section 
304(1)(3).  Proposed  paragraph  (e) 
describes  the  procedures  H'A  will  use 
to  approve  or  disapprove  ICSs.  and 
proposed  paragraph  (f)  establishes  the 
criteria  that  EPA  will  use  to  evaluate  an 
ICS. 

1.  Description  of  an  Individual  Cohtrol 
Strategy 

Section  304(I)(1)(D)  provides  that  an 
individual  control  strategy  must  •'•  •  • 
produce  a  reductioif  in  the  discharge  of 
toxic  pollutants  from  point 
sources  *  *  *"  identified  under  section 

304(1)(1)(C),  which  is sufficient,  in 

combination  with  existing  controls  on 
point  and  nonpoint  sources  of  pollution, 
to  achieve  the  applicable  water  quality 
standard  as  soon  as  possible,  but  not 
later  than  three  years  after  the  date  of 
the  establishment  of  such  strategy." 
These  elements  of  an  individual  control 
strategy  are  codifed  at  40  CFR  123.46(a). 

Today's  proposed  definition  of  an  ICS 
includes  a  final  NPDES  permit,  a  draft 
NPDES  permit  with  a  schedule  for 
issuing  a  final  permit  or,  for  an  on-site 
response  action  under  CERCLA,  the 
decJMon  document  for  the  response 
action.  The  following  preamble 
discussion  describes  each  of  these 
elements  of  the  proposed  definition  in 
more  detail. 
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EPA  has  determined  that,  for  most 
point  source  discharges  to  meet  the 
requirements  of  section  304(1),  an  ICS 
should  consist  of  a  fmal  NTOES  permit 
for  each  point  source  on  the  (C)  list,  plus 
supporting  documentation  that  such 
permits  have  adequately  considered  the 
impact  from  the  other  discharges  on  the 
identified  segment.  A  sufficient  ICS, 
therefore,  consists  of  the  controls  which 
are  developed  (NPDES  permit 
limitations  and  a  schedule  for  achieving 
such  limitations  if  they  cannot  be 
achieved  upon  permit  issuance)  and 
documentation  which  shows  thiat  the 
controls  selected  are  appropriate  and 
adequate  [i.e.,  fact  sheets  with 
information  on  total  maximum  daily 
loads  and  waterload  allocations). 

EPA  believes  this  is  the  correct 
interpretation  of  the  term  "individual 
control  strategy"  because  paragraph  (D) 
of  section  304(1)  states  that  an  ICS  must 
reduce  discharges  of  toxic  pollutants 
through  "effluent  limitations  under 
section  402 "  of  the  CWA.  Section  402  of 
the  CWA  establishes  the  NPDES 
program,  and  the  effluent  bmitations  in 
NPDES  permits  are  the  primary  control 
mechanism  that  EPA  and  the  States  use 
to  reduce  point  source  discharges  of 
pollutants.  By  inserting  a  reference  to 
the  NPDES  program  in  paragraph  (D) 
EPA  believes  that  Congress  intended  for 
an  NPDES  permit  to  be  the  primary 
element  of  an  ICS. 

Where  a  State  demonstrates  that  a 
final  permit  cannot  be  issued  by 
February  4, 1989,  a  draft  permit  and 
supporting  documentation  may  be 
accepted  as  an  ICS.  However,  such  a 
draft  permit  must  be  accompanied  by  a 
schedule  indicating  that  the  fmal  permit 
will  be  issued  on  or  before  February  4, 
1990. 

EPA's  definition  of  an  ICS  includes 
draft  permits  because  the  description  of 
an  ICS  in  section  304(1)(1)(D)  allows  for 
such  an  interpretation,  and  because  it  is 
unrealistic  to  expect  final  NPDES 
permits  to  be  prepared  for  every  point 
source  on  the  (C)  lists  within  the 
ambitious  deadlines  of  section  304(1). 
Water  quality-based  effluent  limits  can 
be  technically  difficult  to  prepare  and 
are  often  subject  to  extensive  public 
comment  during  the  permit  development 
process.  Today's  proposal  to  include 
draft  permits  in  the  definition  of  an  ICS 
requires  the  permitting  authority  to 
prepare  the  effluent  limitations  required 
by  section  304(1)(1)(D),  but  at  the  same 
time,  gives  the  States  the  necessary 
flexibility  to  meet  the  ambitious 
deadlines  of  section  304(1). 

A  draft  permit  prepared  as  an  ICS 
under  section  304(1)  must  be  issued  as  a 
final  permit  within  one  year  of 
establishment  of  the  ICS.  (This  one-year 


period  is  consistent  with  the  language  in 
section  304(1)(3)  wrhich  establishes  a  one 
year  period  for  implementing  the 
provisions  of  section  304(1)  with  respect 
to  disapproved  ICSs.)  Therefore,  if  a 
State  submits  a  draft  permit  to  EPA  on 
or  before  February  4. 1989.  the  ICS  must 
be  issued  as  a  final  NPDES  permit  on  or 
before  February  4, 1990.  Although  the 
one-year  time  period  reduces  the  time 
available  to  the  permittee  to  meet  the 
deadlines  in  section  304(1),  the  one-year 
time  period  for  issuing  final  NPDES 
permits  will,  nonetheless,  allow  the 
permittee  sufficient  time  to  achieve 
applicable  water  quality  standards 
before  the  June  4, 1992  deadline  in 
section  304(1).  In  the  case  of  State-issued 
ICSs,  the  one  year  time  period  allows 
EPA  to  exercise  its  authority  under 
section  304(1)(2)  if  a  State  fails  to  issue  a 
final  NPDES  permit  within  the  one  year 
time  period.  In  the  case  of  EPA-issued 
ICSs.  the  ICS  may  be  a  draft  permit,  and 
like  the  States,  EPA  would  also  have  up 
to  one  year  in  which  to  issue  a  fmal 
NPDES  permit 

Where  EPA  approves  a  draft  permit 
as  an  ICS,  EPA's  approval  is 
conditioned  on  the  State's  meeting  the 
schedule  for  issuing  the  fmal  permit  If  a 
State  fails  to  meet  the  schedule  for 
issuing  the  final  permit,  then  EPA  may 
exercise  its  authority  to  disapprove  the 
ICS  and  implement  section  304(1). 

It  is  possible  that  some  CERCLA  sites 
will  be  subject  to  section  304(1)  because 
these  sites  can  be  point  source 
discharges  of  a  priority  pollutant  If  a 
CERCLA  site  qualifies  for  the  (C)  list 
imder  section  304(1),  then  the  site  must 
also  satisfy  section  304(I)(1)(D)  relating 
to  ICSs.  For  "off-site"  response  actions, 
the  CERCLA  site  discharger  must  obtain 
an  NPDES  permit,  and  will  therefore 
satisfy  section  304(1)  in  the  same  way  as 
other  point  sources  subject  to  section 
304(1)(1)(C).  For  "on-site"  actions 
however,  ihe  discharger  must  meet  all 
"applicable  or  relevant  and  appropriate 
requirements"  of  the  CWA,  but  is 
exempt  under  section  121  of  CERCLA 
from  the  procedural  requirements  of  the 
NPDES  permitting  process.  Therefore, 
on-site  actions  that  are  subject  to 
section  304(1)  will  satisfy  paragraph  (D) 
of  section  304(1)  through  compliance 
with  applicable  or  relevant  and 
appropriate  requirements  under  the 
CWA,  as  described  in  the  decision 
document  for  that  on-site  response 
action.  Although  EPA  expects  that  there 
will  be  few  CERCLA  sites  subject  to 
section  304(1),  EPA  emphasizes  that  the 
ICS  for  any  such  CERCLA  site  is  subject 
to  the  deadlines  in  section  304(1).  Tlie 
proposed  definition  of  an  ICS  at 
§  123.46(c)  includes  CERCLA  decision 
documents  for  on-site  response  actions. 


EPA  solicits  comment  on  this  approach 
for  CERCLA  sites  that  are  subject  to 
section  304(1)(1)(D). 

EPA  considered,  but  rejected,  other 
interpretations  of  the  term  "individual 
control  strategy."  A  water  quality 
management  plan  prepared  under  40 
CFR  130.6  cannot  be  an  ICS  because 
these  plans  are  not  directly  enforceable 
(although  they  are  binding  on  the  States) 
and  cannot  ensure,  by  themselves,  that 
limitations  will  be  achieved  within  the 
deadlines  under  section  304(1). 
Enforcement  orders  and  consent 
decrees,  by  themselves,  are  not 
adequate  substitutes  for  ICSs.  However, 
an  enforcement  order  or  judicial  decree 
based  on  a  final  and  sufficient  NPDES 
permit  may  accompany  an  ICS,  provided 
the  ICS  satisfies  aU  applicable 
provisions  of  section  304(1)  of  the  CWA. 

The  requirement  in  section  304(1)(1)(D] 
that  an  ICS  establish  effluent  limits 
under  section  402  of  the  CWA,  and 
therefore  consist  of  an  NPDES  permit 
raises  several  issues  when  implementing 
section  304(1).  TTie  remainder  of  section 
III.C.1  of  this  preamble  discusses  the 
issues  that  arise  from  EPA's  definition  of 
an  ICS. 

An  NPDES  permit  usually  becomes 
effective  30  days  after  a  final  decision  to 
issue  or  modify  the  permit  unless  an 
evidentiary  hearing  is  requested  under 
40  CFR  124.74.  Evidentiary  hearings  can 
delay  the  effective  date  of  the  permit 
Because  these  potential  delays  could 
jeopardize  the  ability  of  EPA  and  the 
States  to  meet  the  deadlines  in  section 
304(1),  and  because  a  final  permit 
reflects  the  final  decision  of  the 
permitting  authority  with  respect  to  the 
permit  EPA  will  accept  a  final  (but  not 
necessarily  effective)  NPDES  permit  as 
an  ICS.  j 

Another  issue  arising  from  the 
definition  of  an  ICS  is  the  role  of  States 
that  are  not  approved  by  EPA  to 
administer  the  NPDES  program.  This 
issue  arises  directly  from  an 
inconsistency  in  the  language  of  section 
304(1).  The  statute  requires  States  to 
prepare  "effluent  limitations  under 
section  402"  of  the  CWA,  but  some 
States  are  not  approved  by  EPA  to 
prepare  such  limitations.  EPA  believes 
the  preferred  approach  for  resolving  this 
internal  inconsistency  in  section  304(1)  is 
to  require  non-approved  States  to  fulfil! 
the  same  obligations  under  section  304(1) 
that  they  fulfill  under  the  NTOES 
program.  A  State  that  is  not  approved  by 
EPA  to  administer  the  NPDES  program 
will  fulfill  its  obligations  under  section 
904(1)(1)(D)  by  preparing  and  submitting 
wasteload  allocations  to  the  Regional 
Offices  for  EPA  review  and  approval. 
Under  the  NPDES  program,  non- 
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approved  States  assist  EPA  in  issuing 
permits  by  providing  EPA  with 
background  information,  wasteload 
allocations,  and  certifications  under 
section  401  of  the  CWA.  EPA  uses  the 
wasteload  allocations  to  prepare  the 
NPDES  permits  for  the  State.  The  role  of 
non-approved  States  with  respect  to 
ICSs  will  be  the  same  as  their  role  with 
respect  to  NfPDES  permits.  Non- 
approved  States  are  responsible  for 
preparing  wasteload  allocations  for 
each  point  source  on  the  (C)  list.  It 
should  be  emphasized  that  non- 
approved  States  must  prepare  and 
submit  the  required  information  to  EPA 
within  the  deadlines  of  section  304(1). 
The  Regional  Offices  will  prepare  and 
issue,  in  cooperation  with  non-approved 
States,  final  NPDES  permiU  in  the  State. 
EPA's  notice  of  approval  and 
disapproval  will  use  the  same  format  in 
approved  and  non-approved  States. 
Although  EPA  is  responsible  for  issuing 
the  ICS»  in  non-approved  States,  EPA  is 
not  responsible  for  preparing  the  four 
lists  required  by  section  304(l)(l)  in  non- 
approved  States.  All  States,  whether 
approved  or  non-approved,  must  submit 
the  four  lists  to  EPA. 

Section  304(1)  establishes  a  three  year 
deadline  for  achieving  water  quality 
standards,  whereas  section  301(b)(1)(C) 
requires  water  quahty  standards  to  be 
met  by  |uly  1, 1977.  The  different 
deadlines  in  the  two  sections  raise  the 
question  of  how  the  two  sections 
interact.  EPA  believes  that  Congress  did 
not  intend  for  section  304(1)  to  repeal  the 
)uly  1977  deadline  in  section 
301(b)(1)(C).  Rather.  Congress 
recognized  that  permittees  will  need  a 
reasonable  amount  of  time,  not  to 
exceed  three  years,  to  comply  with  new 
effluent  limits  that  are  necessary  to 
achieve  new  water  quality  standards,  or 
reinterpretations  of  existing  water 
quahty  standards.  On  the  other  hand, 
there  is  no  indication  that  Congress 
intended  for  section  304(1)  to  be  an 
extension  for  permittees  who  have 
already  failed  to  comply  with  effluent 
limitations.  Therefore,  where  effluent 
limits  are  based  on  water  quality 
standards  adopted  after  July  1977,  or 
based  on  new  interpretations  of  existing 
standards,  the  permit  may  include  a 
compliance  schedule.  Also,  where  new 
effluent  limits  will  require  construction 
or  other  activities  [e.g.,  wastewater 
treatment  system  optimization, 
pretreatment  program  implementation, 
etc)  an  ICS  may  include  a  compliance 
schedule  for  such  activities.  However, 
an  ICS  may  not  extend  a  compliance 
schedule  for  achieving  effluent  limits  if 
the  permittee  has  already  failed  to  abide 
by  the  compliance  schedule.  The  reason 


for  this  distinction  is  that  section  304(1) 
requires  that  water  quahty  standards  be 
met  "as  soon  as  possible."  If  a  permit 
already  includes  a  compliance  schedule, 
then  the  permitting  authority  has 
already  given  the  permittee  a 
reasonable  time  to  comply  with  effluent 
limits  and  therefore  achieve  water 
quality  standards.  Where  a  permit 
includes  a  compliance  schedule  for 
attaining  effluent  hmits  necessary  to 
achieve  water  quahty  standards,  the 
compliance  schedule  usually  represents 
the  most  expeditious  time  frame  for 
achieving  water  quality  standards. 
Therefore,  where  a  compliance  schedule 
has  not  been  met.  the  ICS  cannot  extend 
the  schedule.  Rather,  an  enforcement 
order  may  be  required  as  part  of  the  ICS. 

In  addition,  it  may  be  necessary  to 
revise  technology-based  controls  to 
refiect  new  effluent  guidelines  or  other 
new  information  on  available  controls. 
If  these  requirements  cannot  be  met 
immediately,  they  may  also  be 
addressed  by  a  compliance  schedule  in 
an  ICS  provided  the  compliance 
schedule  is  consistent  with  current 
regulations  regarding  the  inclusion  of 
compliance  schedules  in  permits. 

It  is  possible  that  some  permittees 
may  not  meet  the  effluent  limits  in  their 
NPDES  permits  on  or  before  the 
deadline  in  section  304(1)  for  achieving 
applicable  water  quality  standards.  For 
example,  the  treatment  technology  may 
not  be  immediately  available  to  reduce 
the  discharge  of  a  priority  pollutant  to 
the  levels  necessary  to  protect  aquatic 
life  and  human  health.  In  such  cases,  the 
NPDES  permit  may  contain  a  schedule 
of  compUance  that  leads  to  compliance 
with  section  304(1)  and  other 
requirements  of  the  CWA.  (Note, 
however,  that  a  schedide  of  compliance 
must  require  compliance  no  later  than 
applicable  statutory  deadlines.) 

If  the  permittee  does  not  achieve 
effluent  limits  within  the  time  specified 
in  the  permit  (but  no  later  than  the 
applicable  deadline  in  section  304(1)). 
the  CWA  provides  for  a  range  of 
enforcement  actions.  These  actions  are 
provided  for  in  section  309  of  the  CWA 
and  include,  administrative  orders, 
administrative  penalty  orders,  and  civil 
or  criminal  judicial  actions.  The 
appropriate  enforcement  response  is 
determined  on  a  case-by-case  basis.  In 
limited  cases  in  the  past,  EPA  has  issued 
administrative  orders  concurrently  with 
an  NPDES  permit  where  the  effluent 
limits  are  effective  immediately  upon 
permit  issuance.  Factors  which  are 
considered  when  determining  the 
appropriate  enforcement  response 
include  but  are  not  limited  to:  The 
potential  impact  of  the  discharge  on 


human  health  or  the  environment;  the 
compliance  history  of  the  permittee:  and 
any  good  faith  efforts  by  the  permittee 
to  achieve  compliance.  EPA  solicits 
comment  on  the  best  approach  for 
issuing  and  enforcing  permits  that 
cannot  meet  the  deadlines  in  section 
304(1)  for  achieving  applicable  water 
quality  standards. 

EPA  recognizes  that  there  may  be 
situations  where  compliance  with 
applicable  water  quality  standards  %vill 
require  ICSs  for  a  number  of  point 
sources  on  a  stream  segment,  or  may 
require  nonpoint  source  controls.  More 
than  one  point  source  may  contribute 
the  same  priority  pollutant  to  a 
waterbody  identified  on  the  "B"  list,  and 
therefore,  controls  on  only  one  point 
source  may  not  achieve  water  quality 
standards.  In  other  cases  where  there 
are  significant  loadings  of  a  toxic 
pollutant  from  nonpoint  sources,  effluent 
limits  for  the  point  sources,  by 
themselves,  may  not  attain  and  maintain 
applicable  water  quality  standards.  (See 
the  discussion  of  the  phrase  "entirely  or 
substantially"  in  section  III.B.l  of  this 
preamble.)  In  these  cases,  it  is  EPA's 
position  that  an  ICS  may  satisfy  the 
language  in  paragraph  (D)  of  section 
304(1).  and  in  proposed  S  123.46(c) 
(which  require  the  ICS  to  achieve  water  . 
quality  standards),  if  the  effluent  limits 
for  the  point  source  are  consistent  with 
a  wasteload  allocation  for  the  point 
source.  This  approach  allows  the 
permitting  authority  to  develop  an  ICS 
for  each  point  source  that,  together  with 
other  point  or  nonpoint  source  controls, 
is  designed  to  attain  and  maintain 
applicable  water  quality  standards.  This 
approach  is  also  consistent  with  EPA's 
existing  surface  water  toxics  control 
program,  in  which  each  point  source  is 
obligated  to  reduce  its  contribution  of  a 
pollutant  according  to  its  wasteload 
allocation.  The  result  of  this  approach 
should  be  substantial  reductions  in  point 
source  contributions  of  priority 
pollutants,  which  is  consistent  with 
Congress'  intent  in  enacting  section 
304(1). 

Where  a  waterbody  on  the  (B)  list  has 
a  significant  nonpoint  source  of  a 
priority  pollutant  that  could  impede 
progress  toward  achieving  water  quaUty 
standards,  EPA  and  the  States  should 
address  the  nonpoint  source  using  all 
available  authorities  including  State  and 
local  authorities  and  section  319  of  the 
CWA.  (Note  that  where  point  and 
nonpoint  sources  on  the  same 
waterbody  contribute  different  priority 
pollutants,  the  degree  of  nonpoint  source 
contributions  wiH  not  affect  the  decision 
whether  to  list  the  water  under 
paragraph  B  of  section  304(l](l).  For 
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more  information  see  the  discussion  of 
the  (B)  list  in  section  m.B  of  this 
preamble.) 

Nonpoint  sources  are  part  of  the 
process  of  developing  water  quality- 
based  effluent  limits  for  point  sources 
because  nonpoint  sources  are 
considered  when  developing  TMDLs 
and  WLAs  under  section  303(d)  of  the 
CWA.  EPA  emphasizes  that  nonpoint 
source  controls  can  make  significant 
improvements  in  water  quality.  For 
many  waters,  the  most  significant 
sources  of  pollutants  are  nonpoint 
sources.  Furthermore,  nonpoint  source 
controls  are,  in  some  cases,  more  cost- 
effective  than  point  source  controls.  The 
wasteload  allocation  process  gives 
States  the  flexibility  to  allocate 
wasteloads  among  various  points  and 
nonpoint  sources  on  an  affected 
watert)ody.  in  order  to  maximize 
environmental  benefits  while  keeping 
control  costs  to  a  minimum.  Thus  where 
possible,  WPA  encourages  the  States  to 
use  nonpoint  source  controls  to  meet  the 
objectives  of  section  304(1)  of  the  CWA. 

Section  III.B.l  of  this  preamble 
explains  that  a  waterbody  may  qualify 
for  the  (B)  list  if  the  source  of  the 
priority  pollutant  is  sediment  deposited 
or  contaminated  by  an  active  point 
source  subject  to  section  402  of  the 
CWA.  For  example,  the  effluent  from  an 
active  point  source  discharge  may 
contain  priority  pollutants  that  are 
deposited  as  sediments  in  the  receiving 
water,  or  the  effluent  may  contaminate 
existing  sediment  in  the  receiving  water. 
In  such  cases  the  sediment  can  interfere 
with  the  designated  use  of  the  water, 
and  the  releases  can  cause  excursions 
above  applicable  water  quaUty 
standards.  Where  contaminated 
sediment  is  caused  by  an  active  point 
source,  it  is  EPA's  position  that  the  point 
source  is  responsible  for  the  priority 
pollutants.  It  is  EPA's  goal  that  the  ICSs 
for  these  active  point  sources  achieve 
appUcable  water  quality  standards 
within  the  timefi^mes  of  section  304(1). 
However,  because  controls  for  in-place 
sediments  raise  unique  problems  for  the 
NPDES  program,  an  ICS  for  such  a  point 
source  should,  wherever  possible, 
prevent  additional  accumulation  or 
contamination  of  the  sediments  that  are 
the  source  of  the  toxic  pollutant 

Under  EPA's  interpretation  of  section 
304(1)  all  permits,  including  final  or 
effective  permits  for  point  sources 
subject  to  section  304(I)(1)(C)  must  be 
included  in  the  review  required  by 
section  304(1).  It  is  EPA's  position  that 
section  304(1)  gives  EPA  the  authority  to 
reopen  a  permit  before  the  term  of  the 
permit  expires  regardless  of  whether  the 
permit  has  a  reopener  clause.  The 


authority  to  reopen  final  and  effective 
permits  is  indicated  by  the  language  in 
section  304(1)  that  requires  an  ICS  to 
"establish  (    1  *  *  *  effluent 
Umitations  under  section  402."  EPA's 
authority  under  section  304(1)  to  reopen 
final  and  effective  permits  is  also 
supported  by  the  fact  that  the 
alternatives  to  reopening  permits  do  not 
necessarily  meet  the  requirements  of 
section  304(1)(1)(D).  The  alternatives  are: 
(1)  Allow  ICSs  to  be  unenforceable 
plans  that  might  incorporate  limitations 
under  section  402  at  some  later  time;  (2) 
omit  certain  point  sources  from  the 
section  304(1)  process  because  the 
permits  for  these  point  sources  are  not 
due  for  review  under  40  CFR  123.44;  or 
(3)  wait  until  a  permit  expires  (possibly 
after  the  deadlines  in  section  304(1))  to 
change  the  terms  of  the  permit  None  of 
these  alternatives  would  satisfy  the 
requirement  that  ICSs  attain  water 
qualify  standards  by  the  deadlines  in 
section  304(1).  Therefore.  EPA  will 
review,  and  possibly  disapprove  under 
section  304(1).  final  or  effective  permits, 
regardless  of  whether  the  permit  has  a 
reopener  clause. 

In  enacting  section  304(1]  Congress 
mandated  that  EPA  and  the  States  act 
expeditiously  to  control  point  sources  of 
priorify  pollutants.  Congress 
estabUshed.  in  section  304(1),  a  new 
process  for  reviewing  permits.  To 
implement  section  304(1),  EPA  will  use 
existing  procedures  where  possible. 
However,  EPA  will  use  the  section  304(1) 
process  where  pre-existing  regulatory 
procedures  are  inconsistent  with  the 
section  304(1)  review  process.  For 
example,  EPA's  r^^ations  at  40  CFR 
123.44  describe  the  procedures  for  EPA's 
objections  to  permits  prepared  by  the 
States,  (Section  402  of  the  CWA 
establishes  conditions  that  are 
prerequisites  to  EPA's  authorify  to  issue, 
permits  in  approved  States.  For 
example,  section  402  requires  an 
approved  State  to  submit  a  permit  to 
Q^A  for  review  and  requires  EPA  to 
object  in  writing  within  ninefy  days,  as 
prerequisites  to  EPA's  authorify  to  issue 
the  permit.)  Although  the  procedures 
under  section  304(1)  provide  an 
equivalent  opportunify  for  State-EPA 
cooperation  in  the  development  of 
permits,  section  304(1)  also  gives  EPA 
the  authority  to  issue  permits  where  the 
State  fails  to  issue  permits  that  satisfy 
section  304(1).  Under  the  existing 
regulations  the  State  submits  a  proposed 
permit  to  EPA.  and  EPA  then  has  90 
days  to  object  to  the  terms  of  the  permit 
After  EPA's  objection,  the  State  has  90 
days  to  request  a  puMic  bearing  or  to  re- 
submit the  permit  to  EPA.  If  EPA  grants 
a  pubUc  hearing,  the  State  may  re- 


submit the  permit  within  30  days  after 
the  Administrator  issues  the  post- 
hearing  decision.  If  the  State  does  not 
re-submit  the  permit  within  the  time 
limits  in  1 123.44.  the  exclusive  authorify 
to  issue  the  permit  passes  to  EPA.  These 
procedures  are  not  appropriate  for  the 
section  304(1)  review  process.  First  EPA 
must  review  final  or  effective  permits  in 
the  ICS  review  process,  not  just  draft  or 
proposed  permits.  Second,  section  304(1) 
gives  EPA  a  specific  deadline  by  which 
to  review  an  ICS,  not  the  90  days 
provided  for  in  S  123.44.  Third,  section 
304(1)  makes  no  provision  for  the  State 
to  resubmit  a  disapproved  ICS.  Rather, 
section  304(1)  directs  EPA  to  work  in 
cooperation  with  the  State  in  preparing 
and  implementing  EPA's  ICSs.  Finally, 
section  304(1)  requires  EPA  to  provide 
for  public  notice  and  an  opportunify  to 
comment  on  the  ICSs,  not  just  an 
opportimify  to  request  a  hearing  as 
provided  under  {  123.44.  Taken  as  a 
whole  the  ICS  review  process  is 
inconsistent  with  the  permit  review 
process  under  §  123.44.  Therefore  EPA 
%vill  not  use  the  permit  review  and 
objection  procedures  set  forth  in  Part 
123  when  reviewing  ICSs.  Instead.  EPA 
will  review  and  approve  or  disapprove 
an  ICS  using  the  criteria  and  procedures 
set  forth  in  today's  proposed 
amendments  to  40  CFR  123.46. 

For  disapproved  ICSs,  EPA  will  use 
existing  procedures  to  issue  these  ICSs. 
After  EPA  disapproves  an  ICS  that  is  a 
draft  or  final  NPDES  permit  the  Agency 
will  use  the  procedures  described  in  40 
CFR  Part  124  to  issue  a  final  ICS.  U  EPA 
disapproves  a  decision  document  for  an 
on-site  response  action  under  CERCLA. 
the  Agency  will  use  the  procedures 
under  CERCLA  for  issuing  these  ICSs. 

EPA  expects  that  many  of  the  ICSs 
that  are  subject  to  section  304(1)  will  be 
final  State-issued  permits  that  EPA  has 
previously  reviewed  under  40  CFR  Part 
123.  When  a  State  submits  an  ICS  to 
EPA  for  review  under  section  304(1),  any 
previous  EPA  decision  to  not  object  to 
the  permit  under  Part  123  does  not 
waive  EPA's  authorify  to  review  and 
approve  or  disapprove  the  ICS  under 
section  304(1).  If  EPA  reviewed  a  permit 
under  Part  123.  EPA  reserves  the  right  to 
review  the  same  permit  under  the 
provisions  of  section  304(1). 

2.  Technical  Review  Criteria 

Section  304(1)  requires  an  ICS  to 
achieve  appUcable  water  qualify 
standards  as  soon  as  possible  but  not 
later  than  three  years  affer  the  ICS  is 
established.  Although  this  language 
establishes  a  general  standard  for 
evaluating  an  ICS,  the  language  says 
little  about  the  permit  conditions 
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necessary  to  ensure  that  appUcabie 
water  quality  staodarda  will  be 
achieved.  EPA  is  propoeing  review 
criteria  in  40  CFR  123.46(0  tiut  will 
assist  the  Re^ona,  States,  and  regulated 
community  in  evaluating  whether  an  ICS 
meets  the  requirements  of  section  304(1). 

The  criteria  that  EPA  will  use  to 
review  ICSs  are  the  same  as  the  criteria 
EPA  uses  to  review  the  water  quabty- 
based  eOluent  limits  for  any  penoiL 
Section  ULA  of  this  preamble  discosses 
proposed  amendments  to  (  122.44  (d) 
and  (e).  These  proposed  ameniknents 
describe  how  to  establish  water  quality- 
based  effluent  limits  in  NPDES  permits. 
Eniuent  limits  derived  from  water 
quabty  standards  must  sabsfy  the 
prop<Med  language  for  S  122.44  (d)  and 
(e).  The  proposed  reg\ilations  at 
fi  123.46(0.  provide  that  ICSs  shall  be 
reviewed  according  to  the  criteria  in 
S  122.44  (d)  and  (e).  EPA  is  also 
amending  i  123.44(c)  to  incorporate  the 
review  criteria  for  ICSs  into  EPA's 
criteria  for  reviewing  other  permits  not 
subject  to  section  304(1).  Section 
123.44(c)  enumerates  the  criteria  that 
EPA  may  use  to  review  State-issued 
permits.  By  using  the  same  criteria  for 
reviewing  ICSs  and  for  reviewing 
permits  that  are  not  subject  to  section 
304(1),  EPA  is  insuring  consistency  in 
reviewing  the  technical  adequacy  of 
these  two  categories  of  permits. 

Where  EPA  disapproves  an  ICS, 
section  304(1)(3)  requires  EPA  to 
implement  section  304(1)  in  a  manner 
which  will  achieve  applicable  water 
quality  standards  on  or  before  June  4, 
1993.  A  Rnal  permit  issued  after  EPA 
disapproves  the  permit  under  section 
304(1)  must  include  language  in  the  fact 
sheet  or  statement  of  basis  that 
identifies  the  permit  as  an  ICS  that 
satisfies  the  requirements  of  section 
304(1}  of  the  CWA.  This  requirement  is 
similar  to  the  language  in  dnh  permits 
subject  to  section  304(1)  which  identifies 
the  permit  as  an  ICS.  The  language  in 
the  final  permit  will  identify  for  the 
public  and  the  regulated  conununity 
those  ICSs  which  satisfy  the 
requirements  of  section  304(1). 

D.  EPA  Review  of  Lists  tuni  Individual 
Control  Strategies 

Section  3O40)  requires  EPA  to  review 
and  approve  or  disapprove  the  lists  and 
ICSs  submitted  by  a  State.  If  a  State 
fails  to  submit  the  hsts  or  ICSs,  or  if  a 
State  submits  inadequate  lists  or  ICSs, 
then  EPA  must  disapprove  the  lists  or 
ICSsu  Section  304(l)(2)  gives  EPA  120 
days  to  approve  or  dkupprove  a  State's 
submittal,  and  where  EPA  disapproves  a 
list  or  ICS.  section  304(l)(3)  requires  EPA 
to  implement  section  3io4(l)(l)  on  or 
before  June  4, 199a  Today's  proposed 


rules  establish  the  same  review 
procedures  for  the  Hsts  and  for  the  ICSs. 
(Note,  however,  that  the  regulations 
describing  the  notice  and  comment 
procedures  for  the  lists  are  separate 
from  the  regiilations  for  the  ICSs 
because  Psjrt  130  addresses  State  bsts  of 
waters,  and  Part  123  addresses  EPA 
review  of  permits.) 

The  procedures  described  in  this 
section  are  necessary  because  the  time 
frame  in  EPA's  existing  procedures  for 
reviewing  sinailar  State  submittals  are 
different  from  the  deadlines  established 
by  section  304(1).  For  example,  section 
303(d)  of  the  CWA  and  EPA's 
implementing  regulaUons  at  1 130.7 
include  procedorea  for  reviewing  State 
submittals  of  "Water  qtiaiity  bmited 
segments"  under  section  303(d)  of  the 
CWA.  It  is  unrealistic  for  the  Regional 
Administrator  to  review  the  lists 
submitted  under  section  304(1)  within  the 
30  days  allowed  by  section  303(d). 

The  first  step  in  the  review  process 
occurs  when  a  State  safamits  its  lists  and 
ICSs  to  the  appropriate  Regional  Office 
for  review.  The  States'  deadline  for 
submitting  the  hsts  and  ICSs  is  February 
4, 1989,  and  the  Regional  Offices  must 
approve  or  disapprove  the  tista  and  ICSs 
by  June  4, 1989.  EPA's  deadline  for 
approving  or  disapproving  the  lists  and 
ICSs  is  June  4. 1980  and  does  not  change 
if  a  State  submits  its  lists  or  ICSs  before 
February  4, 1989.  If  a  State  submits  its 
lists  and  ICSs  after  the  February  4, 1989 
deadline,  then  it  will  be  difficult  for  EPA 
to  meet  the  June  4, 1909  deadline  for 
approving  or  disapproving  a  State's 
submittal 

1.  Partial  Approval  and  Disapproval  of 
State  Submittals 

Secticm  304(T)  gives  EPA  the  discretion 
to  approve  or  disapprove  an  entire  Hst 
of  waters  or  hcilities,  or  to  approve  or 
disapprove  individua)  waters  of  the  list, 
or  individual  point  soivces  on  the  (C) 
list.  EPA  has  the  same  discretion  to 
approve  or  disapprove  one  or  more 
ICSs.  The  basis  for  this  conclusion  is  the 
requirement  in  section  304(1)  that  EPA 
implement  the  listing  and  ICS 
requirements  of  the  statate  where  the 
State  fails  to  submit  an  ICS  in 
accordance  with  paragraph  (I). 
Submission  of  an  iCS  in  accordance 
with  paragraph  (1)  includes  listing  the 
water  where  appropriate,  and  preparing 
an  adequate  ICS.  For  simplicity  EPA  has 
decided  to  refer  to  approvals  or 
disapprovals  of  a  listed  waterbody 
rather  than  an  entire  list  of  waterbodies. 

As  described  in  section  U.El  of  this 
preamble,  section  304(1)  requires  each 
State  to  submit  three  hsts  of  watere  to 
EPA.  EPA  will  review  each  waterbody 
on  each  of  the  three  lists,  if  the 


waterbody  meets  the  criteria  described 
in  the  proposed  regulations  at 
§  130.10(d)  of  today's  rulemaking,  then 
EPA  will  approve  the  State's  decision  to 
list  that  waterbody.  If  EPA  identifies  a 
waterbody  that  qualifies  for  one  or  more 
of  the  three  hsts  of  wafers,  and  the  State 
had  not  included  the  waterbody  on  the 
appropriate  list(8),  then  EPA  will 
disapprove  the  State's  decision  to  not 
list  the  waterbody  under  the  applicable 
paragraphia]  in  its  notice  of  approval 
and  disapproval.  For  example,  if  a  State 
included  a  waterbody  on  the  (A)(i)  list, 
but  not  on  the  (B)  list,  and  if  EPA 
determined  that  the  waterbody  qualified 
for  both  lists,  then  EPA  would  approve 
the  decision  to  list  the  waterbody  on  the 
(A)(i)  list,  but  would  disapprove  the 
State's  decision  to  not  list  the 
waterbody  under  the  (B)  list.  Another 
example  is  where  a  State  does  not 
include  a  waterbody  on  any  of  the  three 
lists,  but  EPA  determines  that  the 
waterbody  qualifies  for  one  or  more  of 
the  lists.  EPA  would  disapprove  the 
State's  decision  to  not  list  the 
waterbody  under  each  paragraph  for 
which  the  waterbody  qualifies. 

EPA  also  has  the  authority  to 
disapprove  the  listing  of  a  waterbody  by 
a  State  if  the  waterbody  does  not  qualify 
for  the  hst.  For  example,  if  the  State 
inchides  a  waterbody  on  the  (B)  list,  and 
EPA  determines  that  the  waterbody 
does  not  qualify  for  the  (B)  list,  EPA 
would  disapprove  the  State's  listing  of 
the  waterbody  on  the  B  list,  and  indicate 
this  decision  in  EPA's  notice  of  approval 
or  disapproval. 

EPA  will  also  review  each  point 
source  on  the  (C)  list.  EPA  will  approve 
the  listing  of  each  point  source  that 
meets  the  criteria  in  section  304(1H1)(C). 
EPA  will  disapprove  the  listing  of  any         ^ 
point  source  that  does  not  satisfy 
section  304(I](1)(C),  and  will  disapprove 
a  State's  decision  to  not  list  any  point 
source  that  meets  the  criteria  in 
paragraph  C  of  section  304()K))- 

Like  EPA's  review  of  individual 
waters,  EPA  will  review  each  KDS,  and 
wiH  approve  each  ICS  submitted  by  a 
State  that  meets  the  requirements  of  an 
ICS.  EPA  will  also  disapprove  a  State's 
decision  to  not  submit  an  ICS  if  EPA 
determines  that  the  State  should  have 
included  the  ICS  in  its  submittal  to  EPA. 
The  notice  of  approval  and  disapproval, 
explained  In  the  following  section,  will 
include  EPA's  decisions  with  respect  to 
each  water,  point  source,  and  ICS. 

2.  Public  Notice  of  Approval  or 
Disapproval 

Under  section  304(l)(3)  of  the  CWA,  if 
a  State  fails  to  submit  one  or  more 
waters  or  ICSs,  or  if  EPA  disapproves 
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one  or  more  waters  or  ICSs,  then  EPA 
will  implement  the  requirements  of 
section  304(1)(1)  after  notice  and 
opportunity  for  public  comment.  This 
section  describes  the  public 
participation  procedures  necessary 
when  EPA  implements  section  304(1). 
Today's  proposed  regulations  on  public 
participation  amend  {  130.10(d)  (relating 
to  lisU  of  waters),  and  i  123.46(c) 
(relating  to  ICSs). 

EPA  intends  to  rely,  to  the  extent 
possible,  on  State  public  participation 
procedures.  EPA  encourages  the  States 
to  provide  for  full  public  participation 
when  developing  their  lists  and  ICSs 
under  section  304(1).  State  public 
participation  procedures  must,  at  a 
minimum,  provide  for  public  notice  and 
an  opportunity  to  comment  on  the 
State's  hsU  and  ICSs.  Parts  25  and  124 
of  EPA's  regulations  describe 
procedures  for  pubhc  notice  and 
comment  that  States  may  use  under 
section  304(1).  The  120-day  comment 
period  in  section  304(1)(3)  does  not  apply 
to  States  because  section  304(l)(3) 
applies  only  when  EPA  disapproves  one 
or  more  ICSs.  Where  a  State  does 
provide  adequate  public  participation  on 
the  lists  and  ICSs,  and  where  the 
Regional  Administrator  approves  all  of  a 
State's  decisions  with  respect  to  the  lists 
and  ICSs.  today's  proposed  regulations 
give  the  Regional  Administrator  the 
discretion  to  forego  an  additional  round 
of  notice  and  comment  on  the  lists  and 
ICSs. 

Where  the  Regional  Administrator 
determines  that  a  State  did  not  provide 
for  adequate  notice  and  opportunity  to 
comment  on  the  lists  and  ICSs,  EPA's 
notice  of  approval  or  disapproval  must 
include  all  approvals  and  disapprovals. 
Such  notice  would  include  all  of  EPA's 
approvals  and  disapprovals  for  all 
waters  and  ICSs  subject  to  section 
304(1). 

If  a  State  provides  for  adequate  public 
participation,  but  the  Regional 
Administrator  disapproves  any  of  a 
State's  decisions  with  respect  to  the 
waters,  point  sources,  or  ICSs,  then 
EPA's  notice  must  include  each  of  the 
Agency's  disapprovals.  In  this  case  it  is 
not  necessary  for  the  notice  to  include 
EPA's  approvals  of  a  State's  decisions 
under  section  304(1).  However,  the 
Regional  Administrator  has  the 
discretion  to  include  EPA's  approvals  in 
the  notice  provided  under  section  304(1). 
(See  proposed  40  CFR  123.46(e)  and 
130.10(d)(7).) 

The  proposed  rules  require  the 
Regional  Offices  to  mail  a  copy  of  the 
notice  to  the  State  Director,  to  each 
permittee  identified  as  a  point  source 
under  section  304(I)(1)(C),  and  to  every 
interested  person  on  the  mailing  list 


maintained  by  the  Regional  Office. 
(Interested  persons  may  contact  the 
appropriate  Regional  C>ffice  for  more 
information  about  the  mailing  lists 
maintained  in  each  Region.)  The 
proposed  rule  also  requires  the  Regional 
Administrator  to  publish  a  notice  of 
availability  in  a  daily  or  weekly 
newspaper  with  State-wide  circulation. 
[See  proposed  40  CFR  123.46(e)  and 
130.10(d)(7).)  The  notice  of  availability 
tells  the  public  where  to  obtain  copies  of 
EPA's  notice  of  approval  or  disapproval. 
Under  today's  proposed  rules,  public 
participation  for  the  lists  and  ICSs 
occurs  at  the  same  time,  and  the 
Regional  Offices  will  probably  use  the 
same  notice  for  the  lists  and  ICSs. 

EPA  considered  notice  in  the  Federal 
Register  as  an  alternative  to  today's 
proposal.  However,  a  Federal  Register 
notice  does  not  necessarily  provide 
actual  notice  to  the  parties  involved, 
whereas  a  direct  mailing  to  the 
interested  parties  provides  actual  notice. 
A  Federal  Register  notice  takes  more 
time  to  prepare  and  publish  than 
notification  by  mail.  Finally,  a  notice  in 
the  Federal  Register  is  not  necessarily 
appropriate  because  the  lists  are 
primarily  of  State-wide  concern. 

EPA  considered  providing  notice  and 
an  opportunity  for  comment  on  a  State's 
submittal  before  issuing  a  notice  of 
approval  or  disapproval.  EPA  rejected 
this  approach  because  such  notice  is  not 
required  under  section  304(1)  and 
because  the  ambitious  deadlines  in 
section  304(1)  preclude  public  notice  and 
comment  before  EPA  approves  or 
disapproves  a  State's  lists  and  ICSs. 
EPA  solicits  comment  on  the  methods 
that  should  be  used  for  providing  notice 
of  the  approvals  and  disapprovals. 

a.  Contents  of  EPA 's  Notice  of 
Approval  or  Disapproval.  Today's 
proposed  amendments  to  S  123.46  and  to 
S  130.10(d)  describe  the  contents  of  the 
public  notice  provided  under  section 
304(1).  If  the  Regional  Office  combines 
the  notice  for  the  lists  and  ICSs,  then 
each  notice  would  include  the  following: 

1.  The  name  and  address  of  the  EPA 
office  that  reviews  the  State's 
submittals. 

2.  A  brief  description  of  the  304(1) 
process.  For  example,  the  notice  should 
describe  the  requirement  to  identify 
point  sources  of  toxic  pollutants,  and 
should  discuss  EPA's  review  of  the 
State's  submittal. 

3.  A  list  of  the  waters  disapproved 
under  paragraph  (A)(i),  (A)(ii),  and  (B), 
and  a  short  finding  that  the  waters  do 
not  meet  the  applicable  review  criteria. 

4.  A  list  of  point  sources  disapproved 
under  paragraph  (C)  of  section  304(l)(l). 
and  a  short  finding  that  the  point 


sources  do  not  satisfy  the  criteria  of 
paragraph  (C). 

5.  A  list  of  ICSs  disapproved  under 
paragraph  (D)  of  section  304(1)(1)  and  a 
short  finding  that  the  ICSs  do  not  meet 
the  applicable  review  criteria. 

6.  If  the  Regional  Administrator 
determines  that  a  State  did  not  provide 
adequate  public  notice  and  an 
opportimity  to  comment  on  the  waters, 
point  sources,  or  ICSs  prepared  under 
section  304(1).  or  if  the  Regional 
Administrator  chooses  to  exercise  his  or 
her  discretion,  a  list  of  approvals  and  a 
short  finding  that  the  approved  waters, 
point  sources,  or  ICSs  meet  the 
applicable  review  criteria. 

7.  The  name,  address,  and  telephone 
number  of  the  person  at  the  Regional 
Office  from  whom  interested  parties 
may  obtain  more  information. 

&  The  location  where  interested 
persons  may  examine  EPA's  records  of 
approval  or  disapproval. 

9.  Notice  that  written  petitions  or 
comments  are  due  within  120  days. 

The  contents  of  these  notices  are 
similar  to  the  notices  given  under  40 
CFR  124.10.  EPA  believes  that  by  using 
existing  procedures  wherever  possible 
the  agency  will  minimize  the 
administrative  burden  of  implementing 
section  304(1). 

EPA's  notice  of  approval  or 
disapproval  allows  120  days  for  public 
comment  The  120-day  comment  period 
coincides  with  the  120  days  described  in 
section  304(1)(3).  which  allows  interested 
persons  to  petition  EPA  to  list  additional 
waters.  Under  section  304(1)(3).  EPA  will 
consider  for  listing  any  navigable  water 
for  which  any  person  submits  a  petition 
to  EPA.  Under  the  statute,  interested 
persons  must  submit  petitions  on  or 
before  October  4. 1989.  Today's 
proposed  rule  uses  the  same  120-day 
period  for  receiving  petitions  and  for 
taking  comments  on  EPA's  notice  of 
approval  and  disapproval.  EPA  chose  to 
provide  a  120-day  conunent  period 
because  it  would  be  impractical  to  close 
the  public  comment  period  on  the  notice 
of  approval  or  disapproval  before  the 
statutory  deadline  for  petitions.  If  EPA 
closed  the  comment  period  before 
C^ctober  4, 1989,  it  is  possible  that  the 
Agency  would  receive  petitions  for 
additional  listings  after  the  close  of 
public  comments.  EPA  solicits 
comments  on  the  appropriate  notice  and 
comment  procedures  under  section 
304(1). 

b.  Public  Hearings.  EPA  is  not 
proposing  new  regulations  for  public 
hearings  under  section  304(1).  The  120- 
day  comment  period  allows  sufficient 
public  involvement  in  reviewing  EPA's 
decisions  with  respect  to  the  lists  and 
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ICSs.  Purthennore.  new  regulatioiu  for 
public  bearings  are  not  necessary 
because  the  Regional  Administrator  may 
hold  a  pubUc  hearing  if  b«  or  sbe  finds  a 
significant  degree  of  public  interest  in 
the  State's  submittal.  EPA  is  soliciting 
comment  on  the  need  for  public 
hearings. 

c.  Petitions  for  Additional  Listings. 
Under  section  304(11(3).  EPA  must 
consider  petitions  froos  the  public  for 
additional  listings  of  navigabls  waters. 
Petitions  are  due  within  120  days  after 
disapproval  under  section  304(n(3).  and 
should  be  submitted  to  the  appropriate 
Regional  Administrator.  A  petition  must 
identify  a  waterbody  with  sufficient 
detail  so  that  EPA  is  able  to  determine 
the  location  and  boundaries  of  the 
waterbody.  For  example,  the  petition 
could  identify  the  waterbody  using  the 
name  and  number  assigned  to  the 
waterbody  by  EPA's  REACH  file.  The 
REACH  file  is  a  data  base  on  the 
nation's  surface  waters,  and  the 
information  is  available  from  EPA's 
Regional  Offices.  Another  method  for 
identifying  a  waterbody  is  to  use  the 
common  name  for  the  waterbody.  and 
give  the  geographic  boundaries  for  the 
water.  The  petition  must  also  identify 
the  list  or  lists  for  which  the  waterbody 
qualifies,  and  the  petition  must  explain 
why  the  watert>ody  satisfies  the  criteria 
for  the  list  or  hsts.  EPA  needs  this 
information  to  evaluate  the  petition.  V 
EPA  has  data  that  show  the  water 
should  be  bsted.  and  the  Stats  has  not 
listed  the  water,  then  EPA  will 
disapprove  the  State's  failure  to  hst  the 
water. 

Petitions  submitted  to  EPA  pursuant 
to  section  304(l)(3)  are  limited  to  adding 
waters  to  one  or  more  of  the  three  lists 
of  waters  prepared  under  section 
304(l)(l).  Under  section  304(11(3).  an 
interested  party  may  not  petition  EPA  to 
delete  a  water,  point  source,  or  ICS  from 
the  lists  prepared  under  section  304(1). 
The  relevant  language  describing 
petitions  under  section  304(1)(3)  limits 
the  petitions  to  navigable  waters  "*  *  * 
for  listing  under  (section  304(1)).'*  and 
does  not  discuss  deleting  waters,  point 
sources,  or  ICSs  from  the  lists  prepared 
under  section  304(1)-  As  a  result  of  the 
statutory  language,  the  public  may 
submit  petitions  only  for  adding  waters 
to  one  or  more  lists  of  waters  prepared 
under  section  304(1). 

d.  Response  to  Comments  and 
Petitions.  After  the  close  of  the  public 
comment  period  on  October  4. 1989.  the 
Regional  Offices  will  provide,  not  later 
than  January  4. 1990,  a  response  to  the 
comments  and  petitions  received.  The 
response  to  comments  will  be  given  in 
the  same  manner  as  the  first  notice.  The 


contents  of  the  response  to  comments 
are  the  same  as  the  first  notice  of 
approval  or  disapproval  except  for  the 
following  chaagee: 

1.  The  lists  of  disapptxyved  waters, 
poiofl  sources,  and  ICSe  must  reflect  any 
changes  ssade  punaaat  to  conanenta  or 
petitions  receivad. 

2.  A  brief  summer  of  mafor 
comments  and  petitions  received,  and 
EPA  s  response  to  tne  comment  or 
petition. 

3.  A  brief  description  of  the 
subsequent  steps  in  the  304(1)  process. 
For  example,  the  point  sources  on  the 
(C)  list  will  require  ICSs  such  that  water 
quality  standards  will  be  met  by  the 
applicable  deadline  in  section  304(1). 

Interested  persons  will  have  an 
additional  opportunity  to  coaunent  on 
disapproved  ICSe.  Where  EPA 
disapproves  an  ICS  becaase  it  does  not 
meet  the  reqairenents  of  section  304(1). 
or  because  the  State  failed  to  suboiit  the 
ICS  to  EPA  for  review,  sectios  304(1) 
requires  EPA  to  ptcpare  an  ICS  in 
cooperation  with  the  State  after  notice 
and  an  opportunity  to  ooasmenL  The 
public  notice  requirements  of  section 
304(l)(3)  will  be  fcilfilled  by  the  public 
notice  prooedores  fbUowred  by  EPA  or 
the  State  when  iasatng  the  permit  that 
will  constitute  the  KS.  If  EPA 
disapproves  one  or  more  KSs,  then  BPA 
or  the  State  nay  aradify.  revoke  and 
reissue,  or  terminate  that  KS  using  the 
procedures  in  40  CFR  Part  124.  The 
procedures  in  Part  124  require  the 
permitting  authority  to  provide  for 
public  notice  and  an  opportimrty  to 
comment  before  issuing  a  final  permit. 
Therefore,  if  the  permitting  authority 
modifies,  revokes  and  reissues,  or 
terminates  a  disapproved  ICS,  the 
permitting  author^  must  provide  for 
pabKc  notice  and  an  opportunity  to 
comment.  Judicial  review  of  a 
disapproved  ICS  under  section  509(b)  of 
the  CWA  is  not  available  until  EPA 
makes  a  final  decision  with  respect  to 
the  NFDES  permit  under  Part  124  of 
EPA's  regulations.  At  any  time  after  the 
Regional  Administrator  disapproves  an 
ICS  (or  conditionally  approves  a  draft 
permit  es  an  ICS).  the  Regional  Office 
may  submit  a  written  not^catioo  to  the 
State  that  the  Regional  Office  intends  to 
issue  the  ICS.  Upon  mailing  the 
notification  to  the  State,  exclusive 
authority  to  issue  the  permit  passes  to 
EPA.  This  issue  is  addressed  in  today's 
proposed  regulations  at  40  CFR  123.4B(f). 
EPA  is  proposing  this  regulation  to 
clarify  the  time  at  which  exclusive 
authority  to  issue  ICSs  passes  to  EPA 
under  section  304(1). 


IV.  Eagalataty  Aaalysia 

A.  Executive  Order  12297 

Under  scctioa  3(b)  of  Executive  Order 
12291  the  agency  auist  Judge  whether  a 
regulation  is  major  and  thus  subfcct  to 
the  requirements  of  a  Regulatory  Impact 
Analysts.  The  proposed  regulation 
published  today  is  not  aiajor  because 
the  rule  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  ntore,  will 
not  result  in  increased  costs  or  prices, 
will  not  have  significant  adverse  effects 
on  competition,  employment 
investment  productivity,  and 
iimovation.  and  will  not  significantly 
disrupt  domestic  or  export  markets. 
Therefore,  the  Agency  has  not  prepared 
a  Regulatory  Impact  Analysis  under  the 
Executive  Order.  EPA  submitted  this 
regulation  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 

B.  Paperwork  Redaction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  AjperwoWr  Reduction 
AcLMUS.C3Sne*seq.Ain 
Information  Collection  Request 
document  has  been  prepared  t>y  EPA 
(ICR  No.  1490)  and  a  copy  may  be 
obtained  from  Rick  Westiund. 
Information  Policy  Branch.  U.S.  EPA.  401 
M  Street  SW.  (PM-223).  Washington, 
DC  20^60  or  by  calHng  (202)  3«2-2706. 

The  public  reporting  burden  for  this 
collection  of  information  is 
approximately  730  hours  per  response 
for  the  listing  requirements  of  these 
proposed  regulations,  and 
approximately  one  hour  per  response  for 
the  preparation  of  permit  issuance 
schedules.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  coUectioo  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  thix  burden,  to 
Chief,  Information  Policy  Brunch,  PM- 
223.  U.S.  EPA.  401  M  Street  SW.. 
Washington.  DC  20460;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal 
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C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C  601  et  seq.).  Federal 
agencies  must  when  developing 
regulations,  analyze  their  impact  on 
small  entities  (small  businesses,  small 
government  jurisdictions,  and  small 
organizations).  This  analysis  is 
unnecessary,  however,  where  the 
agency's  administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
efiect  on  a  substantial  number  of  small 
entities.  The  agency  has  concluded  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  today's 
rulemaking  proposes  no  new 
requirements  for  the  regulated 
community.  Today's  proposed 
regulations  merely  establish  the 
procedures  for  implementing  section 
304(1)  of  the  CWA,  and  clarify  certain 
elements  of  EPA's  surface  water  toxics 
control  program. 

List  of  Subjects 

40  CFR  Part  122 

EPA  administered  permit  programs: 
The  National  Pollutant  Discharge 
Elimination  System. 

40  CFR  Part  123 

State  program  requirements. 

40  CFR  Part  130 

Water  quality  plaiming  and 
management 

Date:  January  4. 1980. 
Lee  M.  Thomas, 

Administrator. 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Autliority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

2.  Section  122.2  is  amended  by  adding 
a  new  definition  as  follows: 

§122.2    DaWnWons. 
•         *         *         ft         * 

Whole  effluent  toxicity  means  the 
aggregate  toxic  effect  of  an  effiuent 
measured  directly  by  a  toxicity  test. 

3.  Paragraph  (d)(l]  of  S  122.44  is 
revised  to  read  as  follows: 

§122.44    Estai>llstitr>g  Hmitations, 
standards,  and  ottter  permit  conditions 
(applicable  to  State  NPDES  programs,  see 
§  123.25). 

***** 

(d)  •  *  * 


(1)  Achieve  water  quality  standards 
established  under  section  303  of  the 
CWA,  including  State  narrative 
standards  for  water  quality. 

(i)  When  determining  whether  a 
discharge  causes  or  has  the  reasonable 
potential  to  cause  an  in-stream 
excursion  above  a  narrative  or  numeric 
State  water  quality  standard,  the 
permitting  authority  shall  use 
procedures  which  account  for  existing 
controls  on  point  and  nonpoint  sources 
of  pollution,  the  variability  of  the 
pollutant  or  pollutant  parameter  in  the 
effiuent  the  sensitivity  of  the  species  to 
toxicity  testing  (when  evaluating  whole 
effiuent  toxicity),  and  where 
appropriate,  the  dilution  of  the  effiuent 
in  the  receiving  water. 

(ii)  When  the  permitting  authority 
determines,  using  the  procedures  in 
paragraph  (d)(l)(i)  of  tiiis  section,  that  a 
discharge  causes  or  has  the  reasonable 
potential  to  cause  an  in-stream 
excursion  above  the  allowable  ambient 
concentration  for  a  State  numeric  water 
quality  standard,  the  permit  must 
contain  effiuent  limits  for  the  individual 
pollutant  (where  the  pollutant  is 
regulated  by  a  State  numeric  water 
quality  standard]  and  for  whole  effiuent 
toxicity  (where  whole  effiuent  toxicity  is 
regulated  by  a  numeric  State  water 
quality  standard). 

(iii)  Except  as  provided  in  this 
subparagraph,  when  the  permitting 
authority  determines,  using  the 
procedures  in  paragraph  (d)(l)(i)  of  this 
section,  and  using  toxicity  testing  data 
or  other  information,  that  a  discharge 
causes  or  has  the  reasonable  potential 
to  cause,  an  in-stream  excursion  above 
the  allowable  ambient  concentration  for 
a  State  narrative  water  quality  standard, 
the  permit  must  contain  effiuent  limits 
for  whole  effiuent  toxicity.  Limits  on 
whole  effiuent  toxicity  are  not  necessary 
where  the  permitting  authority 
demonstrates  in  the  fact  sheet  or 
statement  of  basis  of  the  NPDES  permit 
using  the  procedures  in  paragraph 
(d)(l)(i)  of  this  section,  that  chemical- 
specific  limits  for  the  effiuent  are 
sufficient  to  attain  and  maintain 
applicable  numeric  and  narrative  State 
water  quality  standards. 

(iv)  Where  a  State  has  not  established 
a  water  quality  standard  for  a  specific 
chemical  pollutant  that  is  known  to 
adversely  affect  or  threaten  human 
health  or  aquatic  life,  the  permitting 
authority  must  establish  effluent  limits 
using  one  or  more  of  the  follownng 
options: 

(A)  Establish  permit  limits,  on  a  case- 
by-case  basis,  using  EPA's  Water 
Quality  Criteria:  or 

(B)  establish  permit  limits  using  a 
numeric  criterion  for  the  pollutant  which 


the  permitting  authority  demonstrates  is 
protective  of  aquatic  life  and  human 
health.  Such  criteria  may  be  derived 
using  the  procedures  described  in  EPA's 
Water  Quality  Standards  Handbook. 
October  1983.  or  from  an  acceptable 
State  criteria  development  procedure 
which  employs  all  information  available 
to  the  State  including  risk  assessment 
data,  exposure  data,  information  about 
the  pollutant  from  the  Food  and  Drug 
Administration,  and  current  EPA  criteria 
documents. 

(v)  When  developing  water  quality- 
based  effiuent  limits  under  this 
paragraph  the  permitting  authority  shall 
ensure  that: 

(A)  The  level  of  water  quality  to  be 
achieved  by  limits  on  point  sources 
established  under  this  paragraph  is 
derived  from,  and  complies  with  all 
applicable  water  quality  standards:  and 

(B)  effiuent  limits  developed  to  protect 
a  narrative  water  quality  standard,  a 
numeric  water  quality  standard,  or  both 
standards,  are  consistent  with  the 
assumptions  and  requirements  of  any 
available  wasteload  allocation  for  the 
discharge  prepared  by  the  State  and 
approved  by  EPA  pursuant  to  40  CFR 
130.7. 

•  *        *         *        • 

4.  The  introductory  text  of  paragraph 
(e)  of  S  122.44  is  revised  to  read  as 
follows: 

*  •        «        •        • 

(e)  Toxic  pollutants  and  sources  of 
toxicity.  Limitations  established  under 
paragraphs  (a),  (b).  or  (d)  of  this  section, 
to  control  pollutants  meeting  the  criteria 
listed  in  paragraphs  (e)(l]  and  (e)(2)  of 
this  section.  Limitations  will  be 
established  in  accordance  with 
paragraph  (e)(2)  and  (e)(3)  of  this 
section.  An  explanation  of  the 
development  of  these  limitations  shall 
be  included  the  fact  sheet  under 

S  124.56(b)(lKi). 

***** 

5.  Paragraph  (e)(l]  of  §  122.44  is 
revised,  paragraph  (e](2]  of  {  122.44  is 
redesignated  as  paragraph  (e)(3).  a  new 
paragraph  (e)(2]  is  added,  and 
redesignated  paragraph  (e)(3)  is 
amended  by  adding  (iii)  as  follows: 

(e)  *  *  * 

(1)  Limitations  must  control  all  toxic 
pollutants  which  the  Director 
determines  (t>ased  on  information 
reported  in  a  permit  application  under 
§  122.21(g)  (7)  or  (10)  or  in  a  notification 
under  (  122.42(a)(1)  or  on  other 
information]  are  or  may  be  discharged 
at  a  level  greater  than  the  level  which 
can  be  achieved  by  the  technology- 
based  treatment  requirements 
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appropriate  to  the  permittee  under 
i  125.3(c). 

(2)  Limitations  must  control  all 
pollutants  (either  conventional, 
nonconventional.  or  toxic  pollutants) 
which  the  Director  determines  are  or 
may  be  discharged  at  a  level  which  will 
cause  or  have  the  reasonable  potential 
to  cause  an  excursion  above  any  State 
water  quality  standard,  including  State 
narrative  standards  for  water  quality. 

(3)  •  •  • 

(iii)  Limitations  on  whole  effluent 
toxicity  which  control  the  combined 
toxic  effects  of  two  or  more  pollutants. 
(If  the  discharge  has  the  potential  to 
adversely  affect  human  health,  and  if 
limitations  on  whole  eflluent  toxicity  do 
not  adequately  protect  against  all 
human  health  impacts,  then  limitations 
on  the  appropriate  specific  chemicals 
must  be  used  to  address  the  potential 
human  health  impacts.) 


PART  123— STATE  PROGRAM 
RCQUIREMENT8 

1.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Amhotity:  Clean  Water  AcU  S3  U.S.C  USl 
etteq. 

2.  Section  123.44  is  amended  by 
adding  paragraph  (c)(8)  to  read  as 
follows: 

i  12X44   CPA  review  Of  and  oMscMons  to 
State  pemiHs. 

•  *        •        •        • 

(c)  •  *  * 

(8)  The  effluent  limiU  of  a  permit  fail 
to  satisfy  the  requirements  of  40  CFR 
122.44(d). 

•  •        •        •        • 

3.  Paragraphs  (c),  (d).  (e).  and  (f)  are 
added  to  i  123.46  as  follows: 

f123.4«    IndhMual  control  strategies. 

•  •        •        •        * 

(c)  For  the  purposes  of  this  section  the 
term  individual  control  strategy,  as  set 
forth  in  section  304(1)  of  the  CWA, 
means  a  flnal  NPDES  permit  with 
supporting  documentation  showing  that 
applicable  water  quality  standards  will 
be  met  not  later  than  three  years  after 
the  individual  control  strategy  is 
established.  Where  a  State  is  unable  to 
issue  a  Hnal  permit  on  or  before 
February  4, 1989.  an  individual  control 
strategy  may  be  a  draft  permit  with  an 
attached  schedule  (provided  the  State 
meets  the  schedule  for  issuing  the  Hnal 
permit)  indicating  that  the  permit  will  be 
issued  on  or  before  February  4. 1990.  If  a 
point  source  that  is  subject  to  section 
304(I)(1)(C)  of  the  CWA  is  also  subject 
to  an  on-site  response  action  under 
section  104  or  106  of  the  Comprehensive 


Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  (42 U.S.C 9801  et seq],  an 
individual  control  strategy  may  be  the 
decision  document  (which  incorporates 
the  applicable  or  relevant  and 
appropriate  requirements  under  the 
CWA)  prepared  under  section  104  or  106 
of  CERCLA  to  address  the  release  or 
threatened  release  of  hazardous 
substances  to  the  environment. 

(d)  A  petition  submitted  pursuant  to 
section  304(l)(3)  of  the  CWA  must  be 
submitted  to  the  appropriate  Regional 
Administrator.  Petitions  must  identify  a 
aterbody  in  sufficient  detail  so  that  EPA 
is  able  to  determine  the  location  and 
boundaries  of  the  waterbody.  Petitions 
must  also  identify  the  list  or  lists  for 
which  the  waterbody  qualifies,  and 
petitions  must  explain  why  the 
waterbody  satisries  the  criteria  for  the 
list  or  lists. 

(e)  If  the  Regional  Administrator 
disapproves  one  or  more  individual 
control  strategies,  or  if  a  State  fails  to 
provide  adequate  public  notice  and  an 
opportunity  to  comment  on  the  ICSs. 
then,  not  later  than  June  4, 1989,  the 
Regional  Administrator  shall  give  a 
notice  of  approval  or  disapproval  of  the 
individual  control  strategies  submitted 
by  each  State  pursuant  to  this  section  as 
follows: 

(1)  The  Regional  Administrator  shall 
distribute  the  notice  of  approval  or 
disapproval  given  under  this  paragraph 
to  the  appropriate  State  Director,  to 
each  permittee  identified  in  the  notice, 
and  to  every  interested  person  on  the 
mailing  list  maintained  by  the  Regional 
Administrator.  The  Regional 
Administrator  shall  also  publish  a  notice 
of  availabilify,  in  a  daily  or  weekly 
newspaper  with  State-wide  circulation, 
for  the  notice  of  approval  or 
disapproval. 

(2)  The  notice  of  approval  or 
disapproval  given  under  this  paragraph 
shall  include  the  following: 

(i)  The  name  and  address  of  the  EPA 
office  that  reviews  the  State's 
submittals. 

(ii)  A  brief  description  of  the  section 
304(1)  process. 

(iii)  A  list  of  ICSs  disapproved  under 
this  section  and  a  finding  that  the  ICSs 
will  not  meet  all  applicable  review 
criteria  under  this  section  and  section 
304(1)  of  the  CWA. 

(iv)  If  the  Regional  Administrator 
determines  that  a  State  did  not  provide 
adequate  public  notice  and  an 
opportunity  to  comment  on  the  waters, 
point  sources,  or  ICSs  prepared  pursuant 
to  section  304(1),  or  if  the  Regional 
Administrator  chooses  to  exercise  his  or 
her  discretion,  a  list  of  the  ICSs 
approved  under  this  section,  and  a 


flnding  that  the  ICSs  satisfy  all 
applicable  review  criteria. 

(v)  The  location  where  interested 
persons  may  examine  EPA's  records  of 
approval  and  disapproval. 

(vi)  The  name,  address,  and  telephone 
number  of  the  person  at  the  Regional 
Offlce  from  whom  interested  persons 
may  obtain  more  information. 

(vii)  Notice  that  written  petitions  or 
comments  are  due  within  120  days. 

(3)  Not  later  than  fanuary  4, 1990.  the 
Regional  Offices  shall  issue  a  response 
to  petitions  or  comments  received  under 
section  304(1).  The  response  to 
conunents  shall  be  given  in  the  same 
manner  as  the  notice  described  in 
paragraph  (e)(ii)  of  this  section  except 
for  the  following  changes: 

(i)  The  lists  of  ICSs  must  reflect  any 
changes  made  pursuant  to  comments  or 
petitions  received. 

(ii)  A  brief  description  of  the 
subsequent  steps  in  the  304(1)  process. 

(f)  EPA  shall  review,  and  approve  or 
disapprove,  the  individual  control 
strategies  prepared  under  section  304(1) 
of  the  CWA.  using  the  applicable 
criteria  set  forth  in  section  304(1)  of  the 
CWA.  and  in  40  CFR  Part  122.  including 
S  122.44  (d)  and  (e).  At  any  time  after  the 
Regional  Administrator  disapproves  an 
ICS  (or  conditionally  approves  a  draft 
permit  as  an  ICS),  the  Regional  Office 
may  submit  a  written  notiHcation  to  the 
State  that  the  Regional  Offlce  intends  to 
issue  the  ICS.  Upon  mailing  the 
notification,  exclusive  authority  to  issue 
the  permit  passes  to  EPA. 

(4)  Section  123.63  is  amended  by 
adding  paragraph  (a)(5)  to  read  as 
follows: 

{ 123.63    Ciitefie  for  wWtdrawal  of  State 
program*. 

(a)  *  *  * 

(5)  Where  the  State  fails  to  develop  an 
adequate  regulatory  program  for 
developing  water  quality-based  effluent 
limiU  in  NPDES  permits. 


PART  130-WATER  QUALITY 
PLANNING  AND  MANAGEMENT 

1.  The  authority  citation  for  Part  130 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1251  et  seq. 

2.  Section  130.7  is  amended  by 
redesignating  paragraph  (b)(2)  as 
paragraph  (b)(10),  adding  new 
paragraphs  (b)(2),  (b)(3).  (b)(4).  (b)(5). 
(b)(6),  (b)(7),  (b)(8),  and  (b)(9):  by 
revising  the  first  sentence  of  paragraph 
(d)(1);  and  by  adding  new  paragraphs 
(d)(2)  and  (d)(3)  to  read  as  follows: 
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S130:7    IdentificattonMdistingef 

and  devetopment  of  totel  meiiaium  deny 

loed8(TMDDu 

•        *        •        *        • 

(b)*  *  • 

(2)  Each  State  shall  divide  the  waters 
required  to  be  identified  by  paragraph 
(b)(1)  of  this  section  into  three  lists  as 
described  below: 

(i)  Waters  within  the  State  which 
cannot  reasonably  be  anticipated  to 
attain  or  maintain  water  quality 
standards  for  such  waters  reviewed, 
revised,  or  adopted  in  accordance  with 
section  303(C)(2)(B)  of  the  CWA,  due  to 
toxic  pollutants; 

(ii)  Waters  in  the  State  for  which  the 
State  does  not  expect  the  applicable 
standard  under  section  303  of  the  CWA 
will  be  achieved  due  entirely  or 
substantially  to  dischai^es  from  point 
sources  of  any  toxic  pollutants  listed 
pursuant  to  section  307(a)  of  the  dean 
Water  Act; 

(iii)  All  other  waters  identified  under 
paragraph  (b)(1)  of  this  section. 

(3)  For  the  purposes  of  listing  waters 
under  { 130.7(b)(2)(ii),  "applicable 
standard"  means  a  numeric  criterion  for 
a  toxic  pollutant  writhin  State  water 
quahfy  standards.  Where  a  State 
numeric  criterion  for  a  toxic  pollutant  is 
not  estabhshed  in  State  water  qualify 
standards,  for  the  purposes  of  listing 
waters  "applicable  standard"  means  the 
State  narrative  water  quality  standard 
(e.g.,  "no  toxics  in  toxic  amounts") 
interpreted  by  applying  the  EPA 
national  water  quality  criteria  on  a 
chemical-by-chemical  basis. 

(4)  If  a  water  meets  one  or  more  of  the 
three  conditions  listed  below  it  meets 
the  requirements  for  being  listed  under 

§  130.7(b)(2)(ii)  on  the  grounds  that  the 
applicable  standard  is  not  achieved  or 
expected  to  be  achieved  due  entirely  or 
substantially  to  discharges  from  point 
sources. 

(i)  Initial  or  additional  water  qualify- 
based  limits  on  one  or  more  point 
sources  would  result  in  the  achievement 
of  an  applicable  water  quality  standard 
for  a  toxic  pollutant  or 

(ii)  The  discharge  of  a  toxic  pollutant 
from  one  or  more  point  sources, 
regardless  of  any  nonpoint  source 
contribution  of  the  same  pollutant, 
would  be  sufflcient  to  cause  a  violation 
of  the  applicable  water  quality  standard 
for  the  toxic  pollutant  or: 

(iii)  The  contribution  of  a  toxic 
pollutant  from  one  or  more  point  sources 
is  large  enough  that  the  applicable  water 
quality  standard  for  that  toxic  pollutant 
is  threatened  and  additional  point 
source  controls  are  needed  to  limit  the 
discharge  of  the  toxic  pollutant 

(5)  Each  State  shall  assemble  and 
evaluate  all  existing  and  readily 


available  water  qualify-related  data  and 
information  and  each  State  shall 
develop  the  lists  required  by 
S  130.7(b)(2)  based  upon  this  data  and 
information.  At  a  minimum,  all  existing 
and  readily  available  water  qualify- 
related  data  and  information  includes 
all  of  the  categories  of  waters  listed  in 
i  13ai0(d)(8). 

(6)  Each  State  shall  provide 
documentation  to  the  Regional 
Administrator  to  support  the  State's 
determination  to  list  or  not  to  list  waters 
as  required  by  §  130.7(b)(2).  This 
documentation  shall  be  submitted  to  the 
Regional  Administrator  together  with 
the  lists  required  by  {  130.7(b)(2)  and 
shall  induct  as  a  minimum: 

(i)  A  description  of  the  methodology 
used  to  develop  each  list:  and 

(ii)  A  description  of  the  data  and 
infonnation  used  to  identify  waters, 
including  a  description  of  the  data  and 
information  used  by  the  State  as 
required  by  {  130.7(b)(5)  and  described 
in  S  13aiO(d)(6);  and 

(iii)  A  rationale  for  any  decision  to  not 
use  any  one  of  the  categories  of  existing 
and  readily  available  data  required  by 
§  13a7(bMS)  and  described  in 
9  130.10(b)(6):  and 

(iv)  Any  other  information  requested 
by  the  Regional  Administrator.  Upon 
request  by  the  Regional  Administrator, 
each  State  must  demonstrate  good  cause 
for  not  including  a  water  or  waters  on 
one  or  more  lists.  Good  cause  includes, 
but  is  not  limited  to,  more  recent  or 
accurate  data;  more  sophisticated  water 
qualify  modeling;  flaws  in  the  original 
analysis  that  led  to  the  water  being 
listed  in  the  categories  in  §  130.10(d)(6); 
or  changes  in  conditions,  e.g.,  new 
control  equipment,  or  elimination  of 
discharges. 

(7)  The  State  shall  establish  a  priorify 
ranking  for  such  water  qualify  limited 
segments  identified  and  listed  pursuant 
to  paragraph  (b)  of  this  section  taking 
into  accoimt  the  severify  of  the  pollution 
and  the  uses  to  be  made  of  such  waters. 

(8)  For  each  segment  of  each  list  of 
waters  required  under  paragraph  (b)(2) 
of  this  section,  the  State  shall  identify 
each  pollutant  causing  or  expected  to 
cause  violations  of  the  water  quaUfy 
standards. 

(9)  For  each  segment  of  navigable 
waters  included  on  the  list  required 
pursuant  to  9  13a7(b)(2)(ii).  the  State 
shall  identify  the  specific  point  sources 
discharging  any  toxic  pollutant  which  is 
believed  to  be  preventing  or  impairing 
the  water  qualify.  The  State  shall  submit 
a  Ust  of  these  point  sources  to  EPA  no 
less  frequently  than  every  two  years. 

(d)  Submission  and  EPA  approval.  (1) 
Each  State  shall  submit  biennially  for 


approval  to  the  Regional  Administrator 
the  lists  of  waters  and  pollutants 
required  under  paragraph  (b)  of  this 
section.  The  Usts  of  waters  and 
pollutants  shall  be  submitted  to  EPA  in 
the  biennial  water  qualify  report 
required  by  9 130.8  of  this  part  and 
section  305(b)  of  the  CWA. 

•  *        *        «        • 

(2)  The  Regional  Administrator  shaU 
approve  or  disapprove  each  list  required 
by  9  130.7(b)(2).  The  Regional 
Administrator  shall  approve  each  list 
under  9  130.7(b)(2)  only  if  it  meets  the 
requirements  of  9  130.7(b)(2)  and  if  the 
State  has  met  the  requirements  of 

9  130.7  (b)(5)  and  (b)(6). 

(3)  Each  State  shall  submit  to  EPA  no 
less  frequently  than  every  two  years  the 
list  of  point  sources  required  under 

9 130.7(b)(9).  "ITie  list  of  sources  may  be 
included  in  the  State's  biennial  section 
305(b)  report  under  9  1308  of  this  part  or 
submitted  to  EPA  under  separate  cover. 

3.  Section  130.8  is  amended  by  adding 
paragraphs  (b)  (5)  and  (6)  to  read  as 
follows: 

S130J    Water  quaMy  report. 

***** 

(b)*  •  • 

(5)  The  lists  of  waters  and  pollutants 
required  under  9  130.7(b).  These  lists 
fulfill  the  requirements  for  listing  under 
section  303(d)  of  the  CWA  and  are 
subject  to  the  review  and  approval 
procedures  of  that  section  of  the  Act. 

(6)  An  assessment  of  the  water  qualify 
of  aU  publicly  owned  lakes,  including 
the  status  and  trends  of  such  water 
quality  as  specifically  outlined  in 
section  314(a)(1)  of  the  Clean  Water  Act. 

4.  Section  130.10  is  amended  by 
adding  paragraphs  (d)(4).  (d)(5).  (d)(6). 
(d)(7),  (d)(8).  (d)(9).  (d)(10).  and  (d)(ll)  to 
read  as  follows: 

§130.10    Stale  submHIals  to  EPA. 

*  •        *        •        • 

(4)  For  the  purposes  of  listing  waters 
under  9  130.10(d)(2),  "applicable 
standard"  means  a  numeric  criterion  for 
a  toxic  pollutant  within  State  water 
qualify  standards.  Where  a  State 
numeric  criterion  for  a  toxic  pollutant  is 
not  established  in  State  water  quality 
standards,  for  the  purposes  of  listing 
waters  "applicable  standard"  means  the 
State  narrative  water  quality  standard 
(e.g.,  "no  toxics  in  toxic  amounts") 
interpreted  by  applying  the  EPA 
national  water  quality  criteria  on  a 
chemical-by-chemicai  basis. 

(5)  If  a  water  meets  one  or  more  of  the 
three  conditions  listed  below  it  meets 
the  requirements  for  being  listed  under 
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i  130.10(d)(2]  on  the  grounds  that  the 
applicable  standard  is  not  achieved  or 
expected  to  be  achieved  due  entirely  or 
substantially  to  discharges  from  point 
sources. 

(i)  Initial  or  additional  water  quality- 
based  limits  on  one  or  more  point 
sources  would  result  in  the  achievement 
of  an  applicable  water  quality  standard 
for  a  toxic  pollutant  or, 

(ii)  The  discharge  of  a  toxic  pollutant 
from  one  or  more  point  sources, 
regardless  of  any  nonpoint  source 
contribution  of  the  same  pollutant, 
would  be  sufficient  to  cause  a  violation 
of  the  applicable  water  quality  standard 
for  the  toxic  pollutant  or, 

(iii)  The  contribution  of  a  toxic 
pollutant  from  one  or  more  point  sources 
is  large  enough  that  the  applicable  water 
quality  standard  for  that  toxic  pollutant 
may  be  exceeded  and  additional  point 
source  controls  are  needed  to  limit  the 
discharge  of  the  toxic  pollutant. 

(6)  Each  State  shall  assemble  and 
evaluate  all  existing  and  readily 
available  water  quality-related  data  and 
information  and  each  State  shall 
develop  the  lists  required  by  paragraphs 
(d)  (1).  (2).  and  (3)  of  this  section  based 
upon  this  data  and  information.  At  a 
minimum,  all  existing  and  readily 
available  water  quality-related  data  and 
information  includes  all  of  the  following 
categories  of  waters: 

(i)  Waters  where  fishing  or  shellfish 
bans  and/or  advisories  are  currently  in 
effect  or  are  anticipated. 

(ii)  Waters  where  there  have  been 
repeated  fishkills  or  where 
abnormalities  (cancers,  lesions,  tumors, 
etc)  have  been  observed  in  fish  or  other 
aquatic  life  during  the  last  ten  years. 

(iii)  Waters  where  there  are 
restrictions  on  water  sports  or 
recreational  contact. 

(iv)  Waters  identified  by  the  State  in 
its  most  recent  State  section  305(b) 
report  as  either  "partially  achieving"  or 
"not  achieving"  designated  uses. 

(v)  Waters  identified  by  the  States 
and  reported  to  EPA  as  waters  needing 
water  quality-based  controls. 

(vi)  Waters  identified  by  the  State  as 
priority  waterbodies.  (State  Water 
Quality  Management  plans  often  include 
priority  waterbody  lists  which  are  those 
waters  that  most  need  water  pollution 
control  decisions  to  achieve  water 
quality  goals.) 

(vii)  Waters  where  ambient  data 
indicate  potential  criteria  exceedances 
due  to  toxic  pollutants  from  primary 
industries. 

(viii)  Waters  for  which  effluent 
toxicity  test  results  indicate  possible 
violations  of  State  water  quality 
standards,  including  narrative  "free 


from"  criteria  or  EPA  criteria  where 
State  standards  are  not  available. 

(ix)  Waters  with  primary  industrial 
major  dischargers  where  dilution 
analyses  indicate  exceedances  of  State 
water  quality  standards  (or  EPA  criteria 
where  State  standards  are  not  available) 
for  toxic  pollutants,  ammonia,  or 
chlorine.  These  dilution  analyses  must 
be  based  on  estimates  of  BAT  levels 
from  effluent  guidelines  development 
documents,  NPDES  permit  application 
data  (e.g..  Form  2C).  Discharge 
Monitoring  Reports  (DMRs).  or  other 
available  information. 

(x)  Waters  with  municipal  major 
dischargers  requiring  pretreatment 
where  dilution  analyses  indicate 
exceedances  of  State  water  quality 
standards  (or  EPA  criteria  where  State 
standards  are  not  available)  for  toxic 
pollutants,  ammonia,  or  chlorine.  These 
dilution  analyses  must  be  based  upon 
data  from  NPDES  permit  appUcations 
(e.g..  Form  2A).  Discharger  Monitoring 
Reports  (DMRs),  or  other  available 
information. 

(xi)  Waters  with  facilities  not 
included  in  the  previous  two  categories 
such  as  municipal  majors,  and  minors 
having  water  quality  impacts  where 
dilution  analyses  indicate  exceedances 
of  State  water  quality  standards  (or  EPA 
criteria  where  State  standards  are  not 
available)  for  toxic  pollutants,  ammonia, 
or  chlorine.  These  dilution  analyses 
must  be  based  upon  estimates  of  BAT 
levels  from  effluent  guideline 
development  documents.  NPDES  permit 
application  data.  Discharge  Monitoring 
Reports,  (DMRs).  or  other  available 
information. 

(xii)  Waters  classified  for  uses  that 
will  not  support  the  "fishable/ 
swimmable"  goal  of  the  Clean  Water 
Act 

(xiii)  Waters  where  ambient  toxicity 
or  adverse  water  quality  conditions 
have  been  reported  by  local.  State.  EPA 
or  other  Federal  Agencies,  the  private 
sector,  public  interest  groups,  or 
universities.  These  organizations  and 
groups  should  be  actively  solicited  for 
research  they  may  be  conducting  or 
reporting.  For  example,  university 
researchers,  the  U.S.  Department  of 
Agriculture  Extension  Service,  the 
National  Oceanic  and  Atmospheric 
Administration,  the  U.S.  Geological 
Society,  and  the  U.S.  Fish  and  Wildlife 
Service  are  good  sources  of  field 
research  and  activities. 

(xiv)  Waters  identified  as  having 
impaired  or  threatened  designated  uses 
in  the  Clean  Lake  Assessments 
conducted  under  section  314  of  the 
Clean  Water  Act. 

(xv)  Waters  identified  as  impaired  by 
nonpoint  sources  in  the  1985  America 's 


Clean  Water  State  Nonpoint  Source 
Assessments  (Association  of  State  and 
Interstate  Water  Pollution  Control 
Administrators  (ASIWPCA))  or  waters 
identified  as  impaired  or  threatened  in 
the  nonpoint  source  assessments 
submitted  by  States  to  EPA  under 
section  319  of  the  Clean  Water  Act. 
(xvi)  Surface  waters  impaired  by 
pollutants  from  hazardous  waste  sites 
on  the  National  Priority  List  prepared 
under  section  105(8)(A)  of  CERCLA. 

(7)  Each  State  shall  provide 
documentation  to  the  Regional 
Administrator  to  support  the  State's 
determination  to  list  or  not  to  list  waters 
as  required  by  paragraphs  (d)(1).  (d)(2). 
and  (d)(3)  of  this  section.  This 
documentation  shall  be  submitted  to  the 
Regional  Administrator  together  with 
the  lists  required  by  paragraphs  (d)(1), 
(d)(2),  and  (d)(3)  of  this  section  and  shall 
include  as  a  minimum: 

(i)  A  description  of  the  methodology 
used  to  develop  each  list;  and 

(ii)  A  description  of  the  data  and 
information  used  to  identify  waters  and 
sources  including  a  description  of  the 
data  and  information  used  by  the  State 
as  required  by  paragraph  (d)(e)  of  this 
section;  and 

(iii)  A  rationale  for  any  decision  to  not 
use  any  one  of  the  categories  of  existing 
and  readily  available  data  required  by 
paragraph  (d)(6)  of  this  section;  and 

(iv)  Any  other  information  requested 
by  the  Regional  Administrator.  Upon 
request  by  the  Regional  Administrator, 
each  State  must  demonstrate  good  cause 
for  not  including  a  water  or  waters  on 
one  or  more  lists.  Good  cause  includes, 
but  is  not  limited  to,  more  recent  or 
accurate  data;  more  sophisticated  water 
quality  modeling:  flaws  in  the  original 
analysis  that  led  to  the  water  being 
listed  in  the  categories  in  §  130.10(d)(6): 
or  changes  in  conditions,  e.g.,  new 
control  equipment,  or  elimination  of 
discharges. 

(8)  The  Regional  Administrator  shall 
approve  or  disapprove  each  list  required 
by  paragraphs  (d)(1).  (d)(2).  and  (d)(3)  of 
this  section  no  later  than  }une  4. 1989. 
The  Regional  Administrator  shall 
approve  each  list  required  under 
paragraphs  (d)(1).  (d)(2)  and  (d)(3)  of 
this  section  only  if  it  meets  the 
regulatory  requirements  for  listing  under 
paragraphs  (d)(1).  (d)(2),  and  (d)(3)  of 
this  section  and  if  the  State  has  met  all 
the  requirements  of  paragraphs  (d)(6) 
and  (d)(7)  of  this  section. 

(9)  If  a  State  fails  to  submit  lists  in 
accordance  with  paragraph  (d)  of  this 
section  or  the  Regional  Administrator 
does  not  approve  the  lists  submitted  by 
such  State  in  accordance  with  this 
paragraph,  then  not  later  than  June  4. 
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1990.  the  Regional  Administrator,  in 
cooperation  with  such  State,  shall 
implement  the  requirements  of  CWA 
section  304(1)(1)  in  such  State. 

(10)  If  the  Regional  Administrator 
disapproves  a  State's  decision  with 
respect  to  one  or  more  of  the  waters 
required  under  paragraphs  (d)  (1).  (2). 
and  (3)  of  this  section,  or  one  or  more  of 
the  individual  control  strategies  required 
pursuant  to  section  304(1)(1)(D),  then  not 
later  than  June  4. 1989,  the  Regional 
Administrator  shall  give  a  notice  of 
approval  of  disapproval  of  the  fists 
submitted  by  each  State  pursuant  to  this 
paragraph.  'The  notice  shall  include  the 
following: 

(i)  The  name  and  address  of  the  EPA 
o^ce  that  reviews  the  State's 
submittals. 


(ii)  A  brief  description  of  the  section 
304(1)  process. 

(iii)  A  list  of  waters,  point  sources  and 
pollutants  disapproved  under  this 
paragraph. 

(iv)  If  the  Regional  Administrator 
determines  that  a  State  did  not  provide 
adequate  public  notice  and  an 
opportunity  to  comment  on  the  lists 
prepared  under  this  section,  or  if  the 
Regional  Administrator  chooses  to 
exercise  his  or  her  discretion,  a  list  of 
waters,  point  sources,  or  pollutants 
approved  under  this  paragraph. 

(v)  The  name,  address,  and  telephone 
number  of  the  person  at  the  Regional 
Office  from  whom  interested  persons 
may  obtain  more  information. 

(vi)  Notice  that  written  petitions  or 
comments  are  due  within  120  days. 


(11)  Not  later  than  January  4. 199a  the 
Regional  Office  shall  issue  a  response  to 
petitions  or  comments  received  under 
paragraph  (d)(10)  of  this  section.  Notice 
shall  be  given  in  the  same  manner  as  the 
notice  descried  in  paragraph  (10)  of  this 
section,  except  for  the  following 
changes: 

(i)  The  lists  of  waters,  point  sources 
and  pollutants  must  reflect  any  changes 
made  pursuant  to  comments  or  petitions 
received. 

(ii)  A  brief  description  of  the 
subsequent  steps  in  the  section  304(1) 
process  shall  be  included. 
(PR  Doc  ae-«23  Filed  1-11-89: 8:45  am] 
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AdmMetrative  Conference  of  ttie  United  States 

NOTICES 

Meetings: 
U.S.-Canad8  Free-Trade  Agreement  Procedures  Advisory 
Committee.  1401 

Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  aiKl  Ahztma.  1326 

Oranges  (navel)  grown  in  Arizona  and  California.  1325 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Cot^ierative  State 
Research  Service;  Fanners  Home  Administration;  Food 
Safety  and  Inspection  Service;  Foreign  Agricultural 
Service;  Forest  Service 

'NOTICES  .1  I       - 

Meetings: 
National  Plant  Genetic  Resources  Board,  1401 

Air  Force  Department  I 

NOTICES 
Meetings: 

.\ir  Force  Academy  Board  of  Visitors,  1428 

Antitrust  Division  i 

NOTICES  * 

National  cooperative  research  notifrcations: 

Composite  Materials  Characterization.  Inc.  1454 

Semiconductor  Research  Corp.,  1454 

Arms  Control  and  Disarmament  Agency 

NOTICES 

Committees:  establishment,  renewal,  termination,  et&: 
General  Advisory  Conunittee,  1402 

Blind  and  Otiier  Severely  Handteapped,  Committee  fOr 
Purdiaoe  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Coast  Guard    i  i 

RULES 

Drawbridge  operations: 

North  Carolina.  1360  ' 

NOTICES 
Meetings: 

Rules  of  Road  Advisory  Council,  1466 

Commerce  Department 

See  also  Economic  Analysis  Bureau:  Export  Administration 
Bureau;  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration;  National 
Technical  Information  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
1402 
(2  documents) 


CoHMnMee  for  Purdnse  From  the  BHnd  and  Ottter 
Severely  Handicapped 

NOTICES  I 

Procurement  list,  1989:  I 

Additions  and  deletions.  1406 
(2  documents)  i 

I 

Comptroller  of  ttte  Currency 

RULES 

Investment  seciuities,  1333 

Consumer  Product  Safety  Commission 

NOTICES 

Ail-terrain  vehicles;  voluntary  safety  standard,  1407 
Cooperative  State  Rescarcfi  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Special  research;  correction,  1471 

Customs  Service  -— 

NOTICES 

Automated  manifest  system;  new  information  dissemination 
production,  1469 

Defense  Department 

See  also  Air  Force  Department  Defense  Logistics  Agency 
NOTICES 
Meetings: 
Science  Board  task  forces,  1428 

Defense  Logistics  Agency 

NOTICES 

Cooperative  agreements;  revised  procedures,  1429 

Economic  Analysis  Bureau 

RULES 

Direct  investment  surveys: 
Foreign  direct  investments  in  United  States — 
BE-15  reporting  requirements  for  levels  between  $10 
and  $20  million.  1351 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  artd  importation: 
American  Central  Gas  Mariceting  Co.,  1436- 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
Handicapped  children — 

Preschool  program,  1642 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

1435 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
1455 
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Energy  Department 

See  Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Commission 

Environmental  Protection  Agency 

PnOPOSEO  RUUS 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Industrial-commercial-institutional  steam  generating  units, 
1606.  1610 
(2  documents) 
nonces 

Air  pollution  control: 
Toxic  pollutant  assessment — 
Sodium  hydroxide,  1440 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  1443 
Weekly  receipts,  1444 

Executive  Office  of  tt>e  President 
See  Management  and  Budget  Offlce 

Export  Administration  Bureau 

RULES 

U.S.-Canada  Free-Trade  Agreement;  Alaska  crude  oil 
exports  to  Canada.  1349 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Guaranteed  farmer  loan  program.  1534 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Aerospatiale,  1337 
Bell.  1338 
BFGoodrich.  1336 
Boeing,  1339,  1340 

(2  documents) 
CAS  A.  1341 
Goodyear.  1342 
Gulfstream  Aerospace.  1343 
Honeywell,  Inc.,  1344 
Short  Brothers  PLC,  1345 
Civil  penalty  demonstration  program;  separation  of 

functions.  1335 
Control  zones  and  transition  areas,  1346 
Standard  instrument  approach  procedures,  1347 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing.  1383.  1385. 1387.  1388, 1389 

(5  documents) 
British  Aerospace.  1390 
McDonnell  Douglas.  1392.  1394.  1395 
(3  documents) 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft — 
Quality  control  for  composite  materials  and  structures. 
1467 
Exemption  petitions;  summary  and  disposition.  1467 
Meetings: 
Aeronautics  Radio  Technical  Commission.  1468 
(2  documents) 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
National  security  emergency  preparedness 

telecommunications  service  priority  system 
Correction.  1471 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Arkansas  et  al..  1361 
NOTICES 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  1444 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

ANR  FMpeline  Co.  et  al.,  1436 
Applications,  hearings,  determinations,  eta: 

Hidalgo  County.  TX.  1440 

New  England  Power  Pool  et  al..  1440 

Southern  Co.  Services.  Inc.,  1440 

Federal  Higtiway  Administration 

RULES 

Engineering  and  tragic  operations: 
Highways;  pavement  policy.  1353 

NOTICES 

Environmental  statements;  notice  of  intent: 
Mecklenburg  County,  NC  1468 

Federal  Home  Loan  Banic  Board 

PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Subordinated  debt  securities;  issuance  and  use,  1379 

NOTICES 

Receiver  appointments: 
Bloomfield  Savings  &  Loan  Association.  F.A..  1445 
Charter  Savings  &  Loan  Association,  1444 
First  Federal  Savings  &  Loan  Association,  1444 
Independence  Savings  &  Loan  Association,  1445 
Keystone  Savings  &  Loan  Association,  1445 
Sequin  Savings  Association,  1445 
Union  Savings  Association.  1445 
United  Savings  Bank  of  Wyoming.  F.S.B..  1445 
Yoakum  Federal  Savings  &  Loan  Association.  1445 

Federal  Maritime  Commission 

RULES 

Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Service  contracts — 
Correction  of  errors.  1363 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  1470 
(2  documents) 

Applications,  hearings,  determinations,  etc.: 
Barnett  Banks.  Inc..  et  al.,  1445 
CitNat  Bancorp.  Inc..  et  al..  1446 
Kendrick.  Sam  K..  Testamentary  Trust.  1446 

FefJeral  Trade  Commission 

PROPOSED  RULES 
Prohibited  trade  practices: 
PPG  Industries.  Inc..  1396 
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NOTICES 

Franchising  and  business  opportunity  ventures:  disclosure 
requirements  and  prohibitions: 
Automobile  companies;  exemption  petitions,  etc.; 
franchise  rule  requirement  exemption.  1446 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 
1452. 1453 
(2  documents) 

Food  and  Drug  Administration         I    { 

RULES  ' 

Animal  drugs,  feeds,  and  related  products: 

Levamisole  resinate  and  famphur  paste,  1352 
Medical  devices: 
Patient  examination  glove —  '' 

Premarket  notiRcation  exemptions  and  current  good 
manufacturing  practice  requirements,  1602 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Exotic  animals;  voluntary  inspection.  1328 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Bacon,  immersion  and  dry  cured;  bacon  made  with  dry 

curing  materials,  withdrawn.  1371 
Fee  increases,  1367 
Ground  and  formed  poultry  products;  edible  binder  of 

sodium  alginate,  calcium  carbonate,  lactic  acid,  and 

calcium  lactate.  1377 
Imported  products;  refused  entry  procedures,  1375 
Slaughter  operations;  use  of  compressed  air  injection 

methods.  1370 

Foreign  Agricultural  Service 

RULES 

U.S.-Canada  Free-Trade  Agreement  Act  of  1988;  procedures 
to  monitor  Canadian  fresh  fruit  and  vegetable  imports, 
1326 

Forest  Service 

NOTICES 

National  Forest  System  lands: 
Western  livestock  grazing  fees,  1401 

^ 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Social  Security 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

1447 
Organization,  functions,  and  authority  delegations: 
Information  and  Resources  Management,  Deputy 
Assistant  Secretary,  1448 

interior  Department 

See  also  Fish  and  Wildlife  Service:  Land  Management 
Bureau;  Minerals  Management  Service;  Reclamation 
Bureau;  Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICES 

Grazing  administration;  1989  grazing  fee,  1449 


International  Trade  Administration 

NOTICES 

Countervailing  duties: 

Lamb  meat  from  New  Zealand.  1402 
Export  trade  certificates  of  review,  1404 

Interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  operations.  1453 
Railroad  services  abandonment: 

CSX  Transportation.  Inc..  1453 

Justice  Department 

See  also  Antitrust  Division;  Prisons  Bureau 
NOTICES 

Pollution  control:  consent  judgments: 
American  National  Can  Co..  inc..  1454 

Labor  Department 

See  Employment  Standards  Administration;  Mine  Safety 
and  Health  Administration:  Occupational  Safety  and 
I       Health  Administration 

Land  Management  Bureau 

RULES 

Royalty  management: 

Coal  product  valuation  (Editorial  Note:  For  a  document 
on  this  subject,  see  entry  under  Minerals 
Management  Service.) 
NOTICES 
Meetings: 

Susanville  District  Advisory  Council.  1431 
Realty  actions;  sales,  leases,  etc.: 

Idaho,  1451 
Survey  plat  filings: 

Colorado.  1451  - 

Withdrawal  and  reservation  of  lands: 

Colorado;  correction,  1471 

Nevada,  1452 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals.  1650 
Cumulative  reports.  1670  ' 

Mine  Safety  and  Health  Administration 

RULES 

Coal  mine  safety  and  health:  ' 

Underground  coal  mining — 
Explosives  and  blasting,  1380 

Minerals  Management  Service 

RULES 

Royalty  management: 

Coal  product  valuation,  1492 
PROPOSED  RULES 
Royalty  management: 

Gas  product  valuation.  1398  ; 
NOTICES 
Environmental  statements;  availability,  etc.: 

Chukchi  Sea  OCS— 
Lease  sale;  call  for  information  and  nominations,  1634 
Outer  Continental  Shelf  operations: 

Norton  Basin — 
Lease  sale.  1628 
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NstionM  Comnwinicauons  Sy  stain 
MOTicn 

Federal  telecommunications  standards: 
Telecommunications:  HF  radio  antomatic  link 
establishment,  1461 

NatkMial  Economic  Conunisaion 

nonets 
Meetings.  1461 

National  Ha<fiatlon  Board 

MOTlCtS 

Meetings;  Sunshine  Act,  1470 

National  Ocaanic  and  AtnH>aph«r{c  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources 
Correction,  1471 
NOTKES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Puerto  Rico  Planning  Board,  1405 
Meetings: 

Marine  Fisheries  Advisory  Committee,  1405 
Permits: 
Marine  mammals,  1405 

National  Technical  Infonnation  Sarvica 

NOTICES 

Patent  licenses,  exclusive: 
POLYSCIENCES.  Inc..  1406 

Occupational  Safety  and  Health  Adminiatration 

NOTICES 

State  plans:  standards  approval,  etc.: 
Alaslca.  1456 
Connecticut,  1457 
Nevada.  1458 
New  Mexico.  1458 
Oregon.  1459. 1460 
(3  documents) 

Office  of  Management  and  Budget 

See  Management  and  Budget  OfHce 

Penaion  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
Premium  payments:  interest  rates.  1358 
Valuation  of  plan  benefits  and  plan  assets  followdng  mass 
withdrawal — 
Interest  rates,  1359 

Prtaons  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 
Allegany  County,  MO,  1455 

Pubic  Health  Service 

See  Food  and  Drug  Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements:  availability,  etc: 
Willard  Reservoir,  Weber  Basin  Project.  UT.  1450 


SecurWea  and  Exchange  Commisaion 

Nonccs 

Self-regulatory  organizations:  proposed  rule  changes: 

Cincinnati  Stoclc  Exchange,  Inc..  1462 

Midwest  Stodc  Exchange.  Inc..  1462 

National  Association  of  Securities  Dealers,  Inc.  1463 
Applications,  hearings,  determinations,  etc.: 

Legg  Mason  Cash  Reserve  Trust  et  al..  1465 

Small  Buslneaa  Adminiatration 

RULES 

Small  business  size  standards: 
Construction  industries,  surveying  and  mapping  services, 
and  refuse  and  garbage  collection  services.  1335 
NOTICES  I 

Applications,  hearings,  determinations,  etcj 
Zenia  Capital  Corp..  1466 

Social  Security  Administration 

NOTICES 

Social  security;  foreign  insurance  or  pension  systems: 
fordan.  1449 

State  Department 

RULES 

International  child  abduction,  1353 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Arlcansas,  1398 

Wyoming,  1399 

Transportation  Department 

See  also  Coast  Guard:  Federal  Aviation  Administration: 

Federal  Highway  Administration 
NOTICES 

Aviation  proceedings:  ^ 

Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits:  weekly  applications,  1466 

Treaaury  Department 

See  also  Comptroller  of  the  Currency:  Customs  Service 

NOTICES 

Notes,  Treasury: 
A)-1990  series.  1460 
Q-1992  series.  1460 


Separate  Parts  in  Thto  laaue 

Partli 

Department  of  the  Interior.  Minerals  Management  Service. 
1492 

Part  Hi 

Department  of  Agriculture.  Fanners  Home  Administration, 
1534 

Part  IV 

Department  of  Health  and  Human  Services.  Food  and  Drug 
Administration.  1602 

Party 

Environmental  Protection  Agency,  1606 
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VI 

Department  of  the  Interior.  Minerals  Management  Service. 
1628 

Part  VII 

Department  of  the  Interior,  Minerals  Management  Service, 
1634 


Vtil 

Department  of  Education,  1642 

Part  IX 

Office  of  Management  and  Budget,  1650 

PartX 

Office  of  Management  and  Budget.  1670 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMENT  OF  AGRICULTlflE 

Agricultml  IturtwOnQ  Ssrvicff 

7CFR  Part  907 

[Navel  Orang*  Rcgulalion  8831 

Navd  OrmQssQfWvn  m  AitEonff  mm 
DtslQnstsd  Psrt  of  CffMomli; 
unmmun  vf  mnonn^ 

AOCNCv:  Agricultaral  Maricetiag  Senrioc 

USDA. 

action:  Final  rule. 


;  Regulation  683  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  mariiet 
during  the  period  January  13  throu^ 
January  19, 1980.  Such  action  is  needed 
to  balance  the  supfriy  of  fresh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  ^ledfied  due 
to  the  marketing  situation  confronting 
the  orange  industry. 
DATBS:  Regulation  683  ((  907463)  is 
effective  for  the  period  January  13. 1989, 
through  January  19, 1989. 
FOR  FUNTNCR  ffMMMATlON  CONTACT: 
Jacquelyn  R.  Schlatter,  Marketing 
Specialist.  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA,  Room  2528-S,  P.O.  Box  96456, 
Washington,  DC,  20090-6456;  telephone: 
(202)  447-512a 

•UPFlIMPiTAIIV  ffrOfUJATIOtfc  This 

flnal  rule  is  issued  under  Marketing 
Order  907  (7  CFR  Part  907).  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act 

"Hiis  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 


role  tmder  criteria  contained  therein. 

Pnrsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AK^  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
throu^  group  action  of  essentially  smaD 
entities  acting  on  their  own  behaUl 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  tiie  navel 
orange  marketing  order,  and 
approximately  4,065  producers  in 
California  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  SmaD  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  ^00,000, 
and  small  agricultural  service  firms  are 
defined  as  those  w^se  gross  aimual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Cahfomia-Arizona  navel  oranges  may 
be  classified  as  smaO  entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1968-89  adopted  by 
the  Navd  Oange  Administrative 
Committee  (Committee).  The  Committee 
met  pnblidy  <»  January  10, 1989,  in 
Vi«alia,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended, 
by  a  nine  to  two  vote,  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  supply  and 
demand  has  improved,  eqiedally  on  die 
smaller  sizes. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
pft)rate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  eoMiomic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C  553,  it  is  further 
found  that  it  is  impracticable. 


unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
efiiective  date  of  this  action  unti]  30  days 
after  poblicatioa  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  infomation  became 
available  upon  whidi  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act  Interested  persons  were  given  an 
opportimity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  dedared 
purposes  of  the  Act  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  sndi  provision  and  the 
effective  time. 

list  flf  Subjeds  !■  7  CFS  Part  907 

Arizona,  California.  Marketing 
agreements  and  orders.  Oranges  (navel). 

For  the  reasons  set  forth  in  the 
preao^e,  7  CFR  Part  907  is  amended  as 
follows: 

PART  M7-NA  VEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OFCALIFORNU 

1.  The  authority  dtation  for  7  CFR 
Part  907  continues  to  read  as  foDowK 

AndMcity:  Sees.  1-ia  48  SUt.31.  as 
amended:  7  U.S.C  801-674. 

2.  Section  907.983  is  added  to  read  as 
foDows: 

Note:  This  aactioD  will  not  appear  in  the 
Code  of  Federal  Regulations. 

9907J83    Naval  Orange  RsgoMien  683. 

The  quantity  of  navel  oranges  grown 
in  Cahfomia  and  Arizona  which  may  be 
handled  during  the  period  January  13. 
1988.  throu^  January  10. 1988.  are 
established  as  follows: 

(a)  District  1: 1.320,800  cartons; 

(b)  District  2: 180,000  cartons; 

(c)  District  3:  unlimited  cartons; 

(d)  District  4:  unlimited  cartons. 
Dated  laonaiy  11,  IMa 

Charlas  R.  Biadar, 

Director,  FrvH  and  Vegetable  Dhnahit. 
(FR  Doc  8»-«7S  Filed  1-11-88;  3:47  pm] 
aajJNa  coK  a4io-e»-M 
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7CFR  Part  910 


uMnone  univm  ei  wwnonMB  ana 
MuiMia;  unNiauon  oi  nanoang 

AMNCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


:  Regulation  648  e«tablishe« 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
295.000  cartons  during  the  period 
fanuary  15  through  January  21.  I960. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

OATtS:  Regulation  648  (9  910948)  is 
effective  for  the  period  January  15 
through  January  21. 1060. 
PON  RMTHM  aiPONMATION  CONTACT: 
Raymond  C.  Martin.  Section  Head. 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch.  F&V, 
AMS,  USDA.  Room  2523.  South  Building. 
P.O.  Box  96456.  Washington.  DC  20000- 
6456:  telephone:  (202)  447-5697. 
•UPViSMBITARV  atfOMSATMN:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereimder.  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  65  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 


gross  annual  receipts  are  less  than 
$3.50a000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultxiral  Marketing  Agreement  Act 
(the  "Act"  7  U.S.C  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  Information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  regulation  is  consistent  «vitfa  the 
marketing  policy  for  1988-69.  The 
Committee  met  publicly  on  January  10, 
1969,  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
imanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  ^ve  preliminary  notice  and 
engage  in  farther  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Ragtstar 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  918 

Marketing  agreements  and  orders. 
California,  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CAUFORNU  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  StaL  31.  as 
amended;  7  U.&C.  601-674. 


2.  Section  910.948  is  added  to  read  as 
follows: 

Note:  This  lection  will  not  appear  in  the 
Code  of  Federal  Regulations. 

f9ia94«    Lemon ReguMton 648. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  January  15. 
1980.  through  January  21. 1989.  is 
established  at  295.000  cartons. 

Dated  lanuary  11. 1988. 
Chailas  R.  Biedar. 

Director.  Fruil  and  Vegetable  Division. 
[FR  Doc  80-974  Filed  1-12-88:  8:45  am) 

iMJJNO  COOC  941S-n-M 


Foraign  Agricultural  Sarvica 

7  CFR  Part  1560 

Calculation  of  Factora  WMct) 
ContrttHita  to  tha  Datarmination  of 
Whathar  To  linpoaa  a  Tamporary  Duty 
on  Canadtan  FraaKFruMa  and 
VagataMaa  m  Accordanca  With  ttm 
Unltad  StataaOMWda  Fraa-Trada 
Agraantant  Implamantation  Act  of 
19M 

aoincy:  Foreign  Agricultural  Service, 
USDA.  ' 

action:  Interim  rule. 


in  This  interim  rule  sets  forth 
the  procedures  by  which  the  Foreign 
Agricultural  Service  (FAS)  will  monitor 
the  import  prices  of  certain  Canadian 
fresh  fruits  and  vegetables  in 
accordance  with  section  301(a)  of  the 
United  States-Canada  Free-A^-eement 
Implementation  Act  of  1968. 

DATn:  Effective  on  January  1. 1989.  the 
date  the  United  States-Canada  Free- 
Trade  Agreement  enters  into  force.  See 
Supplementary  Information.  Comments 
must  be  received  on  or  before  February 
13. 1989. 


:  Comments  may  be  mailed 
to  the  Inter-America  Branch.  Foreign 
Agricultural  Service/International  Trade 
Policy.  Room  5506  South  Building. 
United  States  Department  of 
Agriculture,  Washington,  DC  20250. 
Copies  of  all  written  comments  received 
will  be  available  for  examination  by 
interested  persons  at  the  above  address 
during  regular  business  hours  (8:30  a.m.- 
5KX)  p.m.  weekdays). 

pon  FUfrmcR  infomnatkm  contact 

Richard  Petges.  Inter-America  Branch, 
FAS/ITP.  Room  5506  South  Building. 
United  States  Department  of 
Agriculture.  Washington.  DC  20250. 
(202)  382-1338. 
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tUPPLEKKNTARV  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "non-major".  It  has 
been  determined  that  this  rule  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  milbon  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
Federal.  Stale,  or  local  governments,  or 
geographic  regions,  or  (3)  significant 
adverse  effects  on  competition. 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  the  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

An  environmental  impact  statement 
has  not  been  prepared  since  FAS  is 
excluded  from  the  requirements  to 
prepare  procedures  implementing  the 
National  Environmental  Policy  Act  in 
accordance  with  7  CFR  lb.4. 

This  action  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses  and 
others.  Furthermore,  since  this  interim 
rule  is  part  of  the  implementation  of  a 
bilateral  trade  agreement  between  the 
United  States  and  Canada,  it  involves  a 
foreign  affairs  function  of  the  United 
States.  Consequently,  FAS  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  for  this  action  and 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  do  not 
apply  to  this  interim  rule. 

Backgronnd 

On  January  2. 1988,  President  Reagan 
notified  Congress  of  his  intent  to  enter 
into  the  United  States-Canada  Free- 
Trade  Agreement  (FTA).  Pursuant  to  the 
FT  A,  the  United  States  and  Canada  will 
each  eliminate  their  tariffs  on  each 
other's  goods  within  ten  years  of  the 
FTA's  entry  into  force.  However,  Article 
702  of  the  FTA  provides  that  select  fresh 
fruits  and  vegetables  will  be  eligible  for 
a  special  duty  snap-back.  This  provision 
is  being  implemented  in  U.S.  law 
pursuant  to  section  301(a)  of  the  United 
States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988.  Under 
certain  specified  conditions,  the  United 
States  may,  during  the  twenty  years 
following  the  Agreement's  entry  into 
force,  temporarily  restore  the  duty  on 
imports  of  designated  Canadian  fresh 
fruits  and  vegetables.  This  rule 
elucidates  the  procedures  that  will  be 
used  by  FAS  to  monitor  the  prices  of  the 
fresh  fruits  and  vegetables  imported 
from  Canada  that  are  eligible  for  the 


temporary  duty  and  to  notify  the 
Secretary  of  Agriculture  that  the 
conditions  outlined  in  Article  702  of  the 
FTA  for  imposing  such  a  duty  for  a 
particttlar  fresh  fruit  or  vegetable  have 
been  met. 

These  regulations  are  being 
promulgated  to  be  effective  upon  the 
entry  into  force  of  the  FTA.  Article  2105 
of  the  FTA  provides  that  the  FTA  enters 
into  force  "on  January  1, 1980  upon  an 
exchange  of  diplomatic  notes  certifyii^ 
the  completion  of  necessary  legal 
procedures  by  each  Party."  The  Office  of 
the  United  States  Trade  Representative 
will  confirm  in  a  Federal  Register  notice 
the  precise  date  of  the  FTA's  entry  into 
force.* 

List  of  Subject  in  7  CFR  Part  15M 

Procedtves  to  monitor  Canadian  fresh 
fruit  and  vegetable  imports. 

Accordingly,  this  interim  rule  amends 
Title  7  of  the  Code  of  Federal 
Regulations  by  adding  Part  1500  as 
follows:  I  . 

PART  1560-PROCEDURES  TO 
MONITOR  CANADIAN  FRESH  FRUIT 
AND  VEGETABLE  IMPORTS 

1560.1    Scope. 
1580^    Definitions. 

1560.3  Determination  of  fresh  fruit  or 
vegetable. 

1560.4  Calculation  of  Data  to  Sopport 
Imposition  of  Temporary  Duty. 

1560.5  Calculation  of  Data  to  Sapport 
Removal  of  Temporary  Duty. 

Authority:  Sections  105  and  301(a]  of  the 
United  States-Canada  PVee-Trade  Agreement 
Implementation  Act  of  1988,  Pub.  L  100-449 
(102  Stat.  1855  and  1865-87). 

§1560.1    Scope. 

This  Part  outlines  the  procedures  that 
will  be  used  by  the  Administrator  of  the 
Foreign  Agricultural  Service  to  monitor 
and  inform  the  Secretary  of  Agriculture 
of  data  regarding  the  importation  of 
fresh  fruits  and  vegetables  from  Canada. 

§15602    Dcfinitione. 

The  following  definitions  shall  be 
applicable  to  this  part: 

(a)  "Administrator"  means  the 
Administrator  of  the  Foreign 
Agricultural  Service,  United  States 
Department  of  Agriculture. 

(b)  "Average  Monthly  Import  Price" 
means  the  average  unit  value  for  all 
shipments  of  a  particular  Canadian 
fresh  fruit  or  vegetable  imported  into  the 
United  States  from  Canada  during  a 
particular  calendar  month  based  on 
official  data  from  the  U.S.  Customs 


Service  and/or  the  Bureau  of  Census, 
and  shall  be  calculated  by  dividing  the 
total  value  of  the  fresh  fruit  or  vegetable 
imported  in  that  month  by  the  total 
quantity  of  the  fresh  fruit  or  vegetable 
imported  in  that  month. 

(c)  "Average  I^anted  Acreage"  means 
the  average  of  the  annual  planted 
acreage  in  the  U.S.  for  a  particular  fresh 
fruit  or  vegetable  for  the  preceding  five 
years  excluding  the  years  with  the 
highest  and  lowest  acreages  based  on 
available  data  from  agencies  within  the 
United  States  Department  of  Agriculture 
and  data  from  appropriate  state 
agencies,  as  required. 

(d)  "Canadian  fresh  fruit  or  vegetaUe" 
means  a  fresh  fruit  or  vegetable  that  is  a 
product  of  Canada  as  determined  in 
accordance  with  the  rules  of  origin  set 
forth  in  section  202  of  the  U.S.-Canada 
Free-Trade  Agreement  Implementation 
Act  of  1968. 

(e)  "Corresponding  Five- Year  Average 
Monthly  Import  Price"  for  a  particular 
day  means  the  average  import  price  of  a 
Canadian  fresh  fruit  or  vegetable 
imported  into  the  United  States  from 
Canada,  for  the  calendar  month  in 
which  that  day  occurs,  for  that  month  in 
each  of  the  preceding  5  years,  excluding 
the  years  with  the  highest  and  lowest 
monthly  averages. 

(f)  "F.O.B.  Point  of  Shipment  Price  in 
Canada"  means  the  daily  average  of 
prices  of  a  particular  Canadian  fresh 
fruit  or  vegetable  imported  into  the 
United  States  from  Canada  that  are 
reported  to  the  U.S.  Customs  Service  at 
the  U.S.  border  as  part  of  the  official 
documentation  accompanying  such 
shipments  less  freight  costs  where 
applicable. 

(g)  'Tresh  Fruit  or  Vegetable"  means  a 
fruit  or  vegetable  determined  in 
accordance  with  i  1560.3  within  one  of 
the  HS  headings. 

(h)  "HS  heading"  means  any  of  the 
following  tariff  headings  of  the 
Harmonized  System  (HS)  as  modified  by 
the  description  for  each  heading: 


'  See  U.&  Trade  Reptvaenlative  ckicmneni 
published  January  0. 1909  (54  FR  S05). 


HStariH 
headmg 

Dncflplnn 

07.01 

PoCBl08ft.  frosh  Of  ChiMsd- 

07.02. 

ToVIMlOMv  frSSh  or  CMtod. 

07j03 

Oniont.   shalota.  garlic,   leeks,   and 

other  Ifceceoiis  vegetables,  tresn 

or  cMled. 

07X)4 

CaUwQM.  CMiMoaws.  koHrabi.  kale 

and  sanlar  otSUe  brasscas,  Ires^ 

orcMled. 

07.05._„ 

t.eltuoe  (lactica  sabva)  and  (iicory 

(cichoriom   spp).  fres^  or  chdted 

07.06..._ 

Carrots,  saiad  beets  or  beetroot,  sal- 

«ty.  ceterwc  radishaa  and  sw^tor 

lres»i  or  chted. 

07.07 

Cucumbers  and  gheftiins,   tresh   o> 

cNled. 
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HSlanlf 
fnxtng 

07.08 

Laguminout  vagatabia*.   shewed  or 

unahalad.  fraah  or  chiHed 
Olhar  vagatabtai  (axdudKig  irufllas). 

fraih  or  cMad. 
Grapaa.  Iraah. 
Paara  and  Quincaa,  fraah. 

nactartrtaa).  piuma  and  Koaa.  traah. 
OViar  k\M  (axductng  cranbarriaa  VKl 

07  09 

05  06.10 

oe  oe.» ._ 

06  09 

06.10 

(i)  "Import  Price"  means  the  unit  value 
based  on  data  available  from  the  U.S. 
Customs  Service  of  a  particular 
Canadian  fresh  fruit  or  vegetable 
imported  into  the  U.S.  from  Canada 
taking  into  account  any  other  relevant 
data,  as  necessary. 

(j)  "Secretary"  means  the  Secretary  of 
Agriculture. 

(k)  "United  States"  means  the  United 
States  Customs  Territory  which  includes 
the  fifty  states,  the  District  of  Columbia 
and  Puerto  Rico. 

(I)  "Wine  Grape"  means  grapes  of 
labnisca.  vinifera  or  hybrid  vinifera 
varieties  used  for  making  wine. 

(m)  "Working  Day"  means  a  day 
which  falls  on  a  Monday  through  Friday, 
excluding  holidays  observed  by  the 
United  States  Government  and  days  in 
which  the  U.S.  Customs  Service  is  not 
operating. 

(1960.3    DeterminatkNi  of  fTMh  fruit  or 


The  specific  group  of  articles  that  will 
be  monitored  as  a  particular  fresh  fruit 
or  vegetable  will  be  determined  based 
on  the  practicability  of  monitoring  at  the 
eight  digit  subheading  level  of  the 
Harmonized  Tariff  Schedule  of  the 
United  Slates.  The  determination  of 
practicability  will  be  made  by  the 
Administrator  taking  into  account:  (a) 
The  availability  of  reliable  volume  and 
4U3ee  data  on  imports  from  Canada  and 
data  on  U.S.  planted  acreage,  (b)  market 
differentiation  for  the  group  of  articles, 
and  (c)  such  other  factors  as  the 
Administrator  determines  to  be 
appropriate. 

11560.4    CateuMion  of  data  to  support 
impoomon  of  tomporary  duty. 

The  Administrator  will  inform  the 
Secretary  when  the  following  conditions 
are  met  with  respect  to  a  particular  fresh 
fruit  or  vegetable  imported  into  the 
United  States  from  Canada: 

(a)  If  for  each  of  five  consecutive 
working  days  the  import  price  of  the 
fresh  fruit  or  vegetable  is  below  ninety 
percent  of  the  corresponding  five-year 
average  monthly  import  price  for  such 
fresh  fruit  or  vegetable  excluding  the 
years  with  the  highest  and  lowest 
corresponding  monthly  import  price;  and 


(b)  The  planted  acreage  in  the  United 
States  for  such  fresh  fruit  or  vegetable 
based  on  the  most  recent  data  available 
is  no  higher  than  the  average  planted 
acreage  over  the  preceding  five  years 
excluding  the  years  with  the  highest  and 
lowest  planted  acreages.  For  the 
purposes  of  calculating  any  planted 
acreage  increase  attributed  directly  to  a 
reduction  in  wine  grape  planted  acreage 
existing  on  October  4, 1967  shall  be 
excluded. 

{1560.5    Calculation  of  data  to  support 
rsmoval  of  tsmporary  duty. 

During  the  time  a  temporary  duty  on  a 
particular  fresh  fruit  or  vegetable  is 
imposed  pursuant  to  section  301(a)  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988. 
the  Administrator  will  inform  the 
Secretary  if  the  F.O.B.  point  of  shipment 
price  in  Canada  of  such  fresh  fruit  or 
vegetable  exceeds,  for  five  consecutive 
working  days,  ninety  percent  of  the 
corresponding  five-year  average 
monthly  import  price  excluding  the 
years  with  the  highest  and  lowest 
average  corresponding  monthly  import 
price,  adjusted  to  an  F.O.B.  point  of 
shipment  price,  if  necessary,  for  that 
fresh  fruit  or  vegetable. 

Signed  at  Washington.  IX].  on  the  30th  duy 
of  Decemtier  1968. 
Thooias  O.  Kay, 

Administrator.  Foreign  Agricultural  Service. 
(FR  Doc.  89-920  Filed  1-12-89: 8:45  am) 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  350  and  352 
(Oocksl  No.  86-043F] 

Voluntary  Inspection  of  Exotic  Animals 

AQCNCv:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

•UMMAMv:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  adopting 
regulations  to  provide  for  voluntary 
inspection  concerning  certain  exotic 
animals  under  the  Agricultural 
Marketing  Act  of  1946,  as  amended.  This 
rule  amends  Part  352  of  the  regulations 
promulgated  under  that  Act,  which 
provides  voluntary  inspection 
concerning  American  bison,  catalo,  and 
cattalo.  to  provide  for  voluntary  ante- 
mortem,  post-mortem,  and  products 
inspection  of  elk,  deer,  antelope, 
reindeer  and  water  buffalo  in  the  same 
manner  as  is  presently  performed  for 
American  bison.  A  triangular  brand  will 
be  applied  to  exotic  animal  carcasses, 
meat  and  meat  food  products  inspected 


and  passed  by  authorized  USDA  or 
State  employees  in  official  exotic  animal 
establishments.  The  rule  will  facilitate 
the  sale  and  export  of  exotic  animal 
carcasses,  meat,  and  meat  food  products 
of  the  additional  animals. 

EFFECTIVE  date:  February  13, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Douglas  L  Bemdt,  Director,  ] 

Slaughter  Inspection  Standards  and 
Procedures  Division,  Technical  Services, 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington.. 
DC  20250.  (202)  447-3219. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
final  rule  is  not  a  "major  rule"  under 
Executive  Order  12291.  This  final  rule 
would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographical  regions:  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
madcets.  Currently  less  than  2.000  exotic 
animals  are  slaughtered  annually 
compared  to  over  32.000.000  cattle 
slaughtered  in  fiscal  year  1986.  It  is  not 
expected  that  the  number  of  exotic 
animals  slaughtered  annually  will 
substantially  increase.  In  addition,  since 
this  is  a  voluntary  fee-for-service 
program,  producers  must  decide  if  the 
ability  to  market  a  federally  inspected 
product  onsets  the  resulting  costs  of 
inspection. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  nnal  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
de.lned  by  the  Regulatory  Flexibility 
Act.  (5  U.S.C.  601).  Since  the  voluntary 
inspection  service  for  some  exotic 
animals,  with  the  exception  of  American 
bison,  catalo.  and  cattalo,  is  not  yet 
provided,  FSIS  does  not  have  specific 
information  on  how  many  small  entities 
may  be  affected  by  this  final  rule. 
However,  FSIS  believes  that  those 
producers  of  exotic  animals  who  would 
be  interested  in  participating  in  this 
voluntary  inspection  service  are  small  in 
actual  numbers  and  are  small 
businesses.  This  assumption  is  based  on 
the  limited  number  of  commercially 
raised  exotic  animals  and  the  size  of  the 
herds  of  the  animals  now  being 
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commercially  produced  in  the  United 
States.  This  rule  is  expected  to  have  an 
impact  on  all  exotic  animal  producers 
who  wish  to  have  their  products 
federally  inspected  because  it  will 
enable  such  producers  to  market  their 
products  as  federally  inspected.. In 
determining  whether  to  participate  in 
this  voluntary  program,  each  producer 
decides  if  the  ability  to  market  a 
federally  inspected  product  offsets  the 
resulting  costs  of  inspection.  In  addition. 
FSIS  believes  that  a  substantial  number 
of  those  establishments  which  may 
choose  to  participate  in  the  program, 
that  is,  agree  to  use  their  establishments 
for  the  preparation  under  official 
inspection  of  carcasses,  meat,  and 
products  of  exotic  animals,  will  also  be 
small  businesses.  This  assumption  is 
based  on  the  fact  that  the  locations 
where  exotic  animals  are  commercially 
produced  are  generally  in  remote  areas 
where  few  large  establishments  are 
located.  Each  establishment  will  decide 
if  such  use  of  its  facility  and  equipment 
is  economically  advantageous. 

Background 

The  Agricultural  Marketing  Act  of 
1946.  as  amended,  provides  the 
Secretary  of  Agriculture  with  the 
authority  to  furnish  a  voluntary 
inspection  service,  on  a  fee  basis,  for 
exotic  animals  (7  U.S.C.  1622).  Under 
Parts  350  and  352  of  the  regulations  (9 
CFR  Parts  350  and  352]  promulgated 
under  that  Act,  the  Department  provides 
inspection  and  certification  services  for 
reindeer  and  American  bison,  catalo. 
and  cattalo,  respectively.  These 
inspection  services  enable  persons  to 
have  ante-mortem  and  post-mortem 
inspection  performed  on  these  exotic 
animals.  The  inspected  and  passed  meat 
is  branded  with  a  USDA  mark  of 
inspection  and  can  be  sold  interstate  or 
exported. 

The  increasing  consumer  demand  for 
exotic  animal  meat  and  the  increasing 
number  of  exotic  animals  being  raised 
for  food  prompted  exotic  animal 
producers  to  request  the  adoption  of 
similar  regulations  for  the  inspection 
and  marking  of  these  animals  and  their 
meat  products  as  are  currently  provided 
for  American  bison,  catalo,  and  cattalo. 

Therefore,  on  February  24, 1988,  FSIS 
published  a  proposed  rule  (53  FR  5387) 
to  add  other  exotic  animal  species  to 
Part  352  which  provided  only  for  the 
voluntary  inspection  of  American  bison, 
catalo.  and  cattalo.  FSIS  proposed  to 
add  elk.  deer,  antelope,  and  water 
buffalo  to  Part  352  and  to  transfer 
reindeer  from  Part  350  to  Part  352  to 
consolidate  the  provisions  for  voluntary 
inspection  of  all  exotic  animals.  To 


avoid  confusion.  FSIS  proposed  to 
redeHne  buffalo  as  animals  belonging  to 
the  buffalo  family  and  bison  as  animals 
belonging  to  the  bison  family. 

This  final  rule  allows  the  following 
three  alternative  locations  for  ante- 
mortem  inspection  of  reindeer,  elk,  deer, 
antelope,  and  water  buffalo,  which  are 
presently  allowed  for  American  bison, 
catalo,  and  cattalo:  (1)  in  the  field  in  a 
designated  area  of  an  owner's  premises; 
(2)  on  an  appropriate  transport  vehicle 
at  an  official  exotic  animal 
establishment;  and  (3)  in  ante-mortem 
pens  at  an  o^icial  exotic  animal 
establishment.  The  ante-mortem 
inspection  performed  on  reindeer,  elk. 
deer,  antelope,  water  buffalo,  tmd  bison 
which  is  either  in  the  field  or  on  a 
transport  vehicle  will  be  dependent  on 
the  adequacy  and  safety  of  the 
particular  situation.  Humane  handling  of 
exotic  animals  during  ante-mortem 
inspection  will  be  in  accordance  with 
S  313.2  of  the  Federal  meat  inspection 
regulations  (9  CFR  313.2)  which 
prescribes  various  methods  of  humane 
slaughter. 

The  post-mortem  inspection  procedure 
will  be  performed  in  an  o^cial  exotic 
animal  establishment  by  a  USDA 
inspector  or  an  inspector  of  a 
cooperating  State,  with  the  post-mortem 
disposition  determined  by  the 
authorized  veterinarian.  The  final  rule 
allows  the  utilization  of  Federal  and 
State  meat  inspection  personnel  for 
ante-mortem  and  post-mortem 
inspection  of  reindeer,  elk,  deer, 
antelope,  water  buffalo,  and  bison. 

The  triangular  brand  was  designed 
not  only  to  identify  inspected  and 
passed  bison  and  bison  meat  food 
products  under  FSIS's  voluntary 
inspection  service,  but  was  also 
designed  to  identify  meat  of  other  exotic 
animals  approved  for  inspection  at  a 
future  date.  The  triangular  brand  will  be 
applied  to  these  specific  exotic  animal 
carcasses,  meat  and  meat  food  products 
inspected  and  passed  by  authorized 
USDA  or  State  employees  in  an  official 
exotic  animal  establishment.  The 
ordering  and  manufacture  of  the 
triangular  brand  will  be  in  accordance 
with  the  provisions  contained  in 
§  317.3(c)  of  the  Federal  meat  inspection 
regulations  (9  CFR  317.3). 

Discussion  of  Conunents 

The  Agency  received  eight  comments 
in  response  to  the  proposal.  Four 
commenters  supported  the  proposal; 
four  opposed  it.  One  of  the  four 
opposing  commenters  provided  no 
additional  comment.  The  remaining 
three  opposing  commenters  felt  the 


proposal  would  permit  the  slaughter  of 
game  animals,  thereby  encouraging 
poaching  in  the  wild  which  would 
decrease  the  numbers  of  such  animals. 

The  Agency  wishes  to  emphasize  that 
the  proposal  was  a  result  of  requests 
from  exotic  animal  producers  (persons 
who  are  involved  in  the  raising  and/or 
marketing  of  exotic  animals  for 
commercial  purposes]  that  the  Agency 
provide  Federal  inspection  of  the 
slaughter  and  other  preparation  of  elk. 
deer,  antelope,  reindeer  and  water 
buffalo.  The  rule  provides  for  ante- 
mortem  inspection  (inspection  before 
slaughter)  by  an  FSIS  inspector  at  a 
producer's  premises,  on  a  transport 
vehicle,  or  at  an  official  exotic  animal 
establishment.  With  regard  to  exotic     — 
animals  in  the  wild,  it  would  be  very 
difficult  if  not  impossible  to  trap  and 
remove  an  exotic  animal  from  the  wild 
without  tranquilizing  the  animal. 
Because  animals  which  have  been 
treated  with  tranquilizers  are  not 
permitted  for  slaughter,  any  person  who 
attempted  such  action  would  gain 
nothing  for  their  efforts.  Therefore,  this 
regulation  would  have  no  affect  on 
poaching. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  Parts  350 
and  352  of  the  Federal  meat  inspection 
regidations  as  follows: 

Final  Rule 

List  of  Subjecto  in  9  CFR  Parts  350  and 
352 

Meat  inspection.  Voluntary 
inspection.  Exotic  animals.  Food 
labeling. 

PART  350— SPECIAL  SERVICES 
RELATING  TO  MEAT  Af«D  OTHER 
PRODUCTS 

1.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  41  Stat.  241.  7  U.S.C  394;  60  StaL 
1087.  as  amended.  7  U.S.C  1622:  60  Slat.  1090. 
as  amended.  7  U.S.C  1624:  34  Stat.  1264.  as 
amended.  21  U.S.C  621;  62  Stat  334,  21  U5.C. 
695:  7  CFR  2.15|a).  2.92. 

§350.2    (Amendwl] 

2.  Paragraph  (j)  of  S  350.2  is  removed 
and  reserved. 

§3Sa3    [AnwndMll 

3.  Paragraph  (d)  of  §  350.3  is  removed 
and  reserved. 

4.  The  authority  citation  for  Part  352 
continues  to  read  as  follows: 

Autltority:  60  Stat.  1087.  as  amended.  7 
U.S.C.  1622.  60  Stat.  109a  as  amended.  7 
use  1824:  7  CFR  2.15(a),  2.92. 
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5.  The  Htle  of  Part  352  U  revised  to 
read  ai  follow*: 

PART  352— EXOTIC  ANIMALS; 
VOLUNTARY  INSPECTION 

e.  The  Table  of  Contents  of  Part  352  is 
revised  to  read  as  follows: 

Sec 

352.1  Definitions. 

352.2  Type  of  aervice  available. 

352.3  Application  by  ofTicial  exotic  animal 
establishment  for  inspection  service. 

352.4  Application  for  ante-mortem 
inspection  service  in  the  field. 

3SZ5    Fees  and  charges. 
352.0    Denial  or  withrswal  of  inspection 
service. 

352.7  Marking  inspected  products. 

352.8  Time  of  inspection  in  the  field  and  in 
an  ofTiciai  exotic  animal  establishment 

352.9  Report  of  inspection  work. 

352.10  Ante-mortem  inspection. 

352.11  Post-mortem  inspection. 

352.12  Disposal  of  diseased  or  otherwise 
adulterated  carcasses  and  parts. 

352.13  Handling  and  disposal  of  condemned 
or  other  inedible  exotic  animal  products 
at  official  exotic  animal  establishments. 

352.14  Entry  into  ofTicial  establishments: 
reinspection  and  preparation  of  products. 

352.15  Records,  registration  and  reports. 

352.16  Exports. 

352.17  Transportation. 

352.18  Cooperation  of  States  in  Federal 
programs. 

7.  Section  352.1  is  revised  to  read  as 
follows: 

1382.1    DefMtiora. 

The  definitions  in  {  301.2.  not 
otherwise  defined  in  this  part,  are 
incorporated  into  this  part  In  addition 
to  those  definitions,  the  following 
definitions  will  be  applicable  to  the 
regulations  in  this  part 

(a)  "Act"  tneans  the  applicable 
provisions  of  the  Agricultural  Marketing 
Act  of  1946,  as  amended  (60  Stat.  1067. 
as  amended;  7  U.S.C  1621  et  seq.). 

(b)  "Acceptable"  means  suitable  for 
the  purpose  intended  and  acceptable  to 
the  Food  Safety  and  Inspection  Service. 

(c)  "Antelope"  means  any  animal 
belonging  to  the  antelope  family. 

(d)  "Applicant"  means  any  interested 
party  who  requests  any  inspection 
service. 

(e)  "Bison"  means  any  American 
bison  or  catalo  or  cattalo. 

(f)"Buffalo"  means  any  animal 
belonging  to  the  buffalo  family. 

(g)  "Catalo"  or  "Cattalo"  means  any 
hytirid  animal  with  American  bison 
appearance  resulting  from  direct 
crossbreeding  of  American  bison  and 
cattle. 

(h)  "Condition"  means  any  condition, 
including,  but  not  limited  to,  the  state  of 
preservation,  cleanliness,  or  soundness 
of  any  product  or  the  processing. 


handling,  or  packaging  which  may  affect 
such  product. 

(i)  "Condition  and  wholesomeness" 
means  the  condition  of  any  product  its 
healthfulness  and  Htness  for  human 
food. 

(j)  "Deer"  means  any  member  of  the 
deer  family. 

(k)  "Exotic  animal"  means  any 
reindeer,  eik.  deer,  antelope,  water 
buffalo  or  bison. 

(1)  "Elk"  means  any  American  elk. 

(m)  "Exotic  animal  inspection  service" 
means  the  personnel  who  are  engaged  in 
the  administration,  application,  and 
direction  of  exotic  animal  inspection 
programs  and  services  pursuant  to  the 
regulations  in  this  part 

(n)  "Exotic  animal  producer"  means 
any  interested  party  that  engages  in  the 
raising  and/or  marketing  of  an  exotic 
animal  for  commercial  purposes. 

(o)  "Field  ante-mortem  inspection" 
means  the  ante-mortem  inspection  of  an 
exotic  animal  away  &om  the  official 
exotic  animal  establishment's  premises. 

(p)  "Field  designated  area"  means  any 
designated  area  on  the  applicant's 
premises,  approved  by  the  Regional 
Director,  where  field  ante-mortem 
inspection  is  to  be  performed. 

(q)  "Identify"  means  to  apply  official 
identification  to  products  or  containers. 

(r)  "Inspection"  means  any  inspection 
by  an  inspector  to  determine,  in 
accordance  with  regulations  in  this  part, 
(1)  the  condition  and  wholesomeness  of 
an  exotic  animal,  or  (2)  the  condition 
and  wholesomeness  of  edible  product  of 
an  exotic  animal  at  any  state  of  the 
preparation  or  packaging  in  the  official 
plant  where  inspected  and  certified,  or 
(3)  the  condition  and  wholesomeness  of 
any  previously  inspected  and  certifled 
product  of  an  exotic  animal  if  such 
product  has  not  lost  its  identity  as  an 
inspected  and  certifled  product 

(s)  "Interested  party"  means  any 
person  financially  interested  in  a 
transaction  involving  any  inspection. 

(t)  "Official  exotic  animal 
establishment"  means  any  slaughtering, 
cutting,  boning,  curing,  smoking,  salting, 
packing,  rendering,  or  similar 
establishment  at  which  inspection  is 
maintained  under  the  regulations  in  this 
part 

(u)  "Official  device"  means  a 
stamping  appliance,  branding  device, 
stencil  printed  label,  or  any  other 
mechanically  or  manually  operated  tool 
that  is  approved  by  the  Administrator 
for  the  purpose  of  applying  any  official 
mark  or  other  identification  to  any 
product  or  packaging  material. 

(v)  "Official  identification"  means  any 
symbol,  stamp,  label  or  seal  indicating 
that  the  product  has  been  officially 
inspected  and/or  indicating  the 


condition  of  the  product  approved  and 
authorized  by  the  Administrator  to  be 
affixed  to  any  product,  or  affixed  to  or    ' 
printed  on  the  packaging  material  of  any 
product 

(w)  "Program"  means  the  Voluntary 
Exotic  Animal  Inspection  Program  of  the 
Food  Safety  and  Inspection  Service. 

(x)  "Reindeer"  means  any  reindeer 
commonly  referred  to  as  caribou. 

(y)  'Transport  vehicle"  means  any 
vehicle  used  to  transport  an  exotic 
animal. 

(z)  "Veterinarian"  means  an 
authorized  veterinarian  of  the  Program 
employed  by  the  Department  or  any 
cooperating  State  who  is  authorized  by 
the  Secretary  to  do  any  work  or  perform 
any  duty  in  connection  with  the 
Program. 

(aa)  "Water  buffalo"  means  any 
Asiatic  water  buffalo,  commonly 
referred  to  as  carabao;  and  the  water 
buffalo  of  India,  commonly  referred  to 
as  the  Indian  buffalo. 

8.  Section  352.2  is  revised  to  read  as 
follows: 

§352.2   Typ* el  MTvtc*  avalsMe. 

Upon  application,  in  accordance  with 
S  352.3.  8  352.4,  and  S  352.5,  the 
following  type  of  service  may  be 
furnished  under  the  regulations  in  this 
part: 

(a)  Voluntary  Inspection  Service.  An 
inspection  and  certification  service  for 
wholesomeness  relating  to  the  slaughter 
and  processing  of  exotic  animals  and 
the  processing  of  exotic  animal 
products.  All  provisions  of  this  part 
shall  apply  to  the  slaughter  of  exotic 
animals,  and  the  preparation,  labeling, 
and  certification  of  the  exotic  animal 
meat  and  exotic  animal  products 
processed  under  this  exotic  animal 
inspection  service. 

(b)  Only  exotic  animals  which  have    I 
had  ante-mortem  inspection  as 
described  under  this  part  and  which  are 
processed  in  official  exotic  animal 
estabhshments  in  accordance  with  this 
part  may  be  marked  inspected  and 
passed. 

(c)  Exotic  animals,  exotic  animal  meat 
and  meat  food  products  shall  be 
handled  in  an  official  exotic  animal 
establishment  to  ensure  separation  and 
identity  of  the  exotic  animal  or  exotic 
animal  meat  and  meat  food  products 
until  they  are  shipped  from  the  official 
exotic  animal  establishment  to  prevent 
commingling  with  other  species. 

9.  Section  352.3  is  revised  to  read  as 
follows:  I 


».i^t.=-rt--, 
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S352J    AppNeatton  by  offlcM  MOtic 
■fiHiMi  esraowBiiiiieiu  to*  mspecuon 


(a)  Any  person  desiring  to  process  an 
exotic  animal,  exotic  animal  carcasses, 
exotic  animal  meat  and  meat  food 
products  in  an  establishment  under 
exotic  animal  inspection  service  must 
receive  approval  of  such  establishment 
and  facilities  as  an  official  exotic  animal 
establishment  prior  to  the  rendition  of 
such  service.  An  application  for 
inspection  service  to  be  rendered  in  an 
official  exotic  animal  establishment 
shall  be  approved  in  accordance  with 
the  provisions  contained  in  {9  304.1  and 
304.2  of  Subchapter  A  of  this  Chapter. 

(b]  Initial  survey.  When  an 
application  has  been  filed  for  exotic 
animal  inspection  service,  the  Regional 
Director  or  designee,  shall  examine  the 
establishment,  premises,  and  facilities. 

10.  Section  352.4  is  revised  to  read  as 
follows: 

«92.#     AppVGSDOfI  TOT  ■ni9"ffllOn9ni 

I  OTrvioe  Ml  me  neiQ. 


11.  Section  352.6  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  352.6    DenW  or  wItlMliawal  of  inspection 


Any  exotic  animal  producer  desiring 
field  ante-mortem  exotic  animal 
inspection  service  must  receive  approval 
of  the  field  ante-mortem  designated  area 
from  the  Regional  Director  or  designee 
prior  to  the  rendition  of  such  service.  An 
application  seeking  approval  of  the 
designated  area  for  ante-mortem 
inspection  shall  be  obtained  from  the 
Regional  Director,  and  completed  and 
submitted  to  the  Regional  Director. 

(a)  An  initial  application  for  field 
ante-mortem  exotic  animal  inspection 
service  shall  be  made  by  an  official 
exotic  animal  establishment  to  the 
Regional  Director.  Subsequent  requests 
shall  be  made  by  the  official  exotic 
animal  establishment  on  behalf  of  an 
exotic  animal  producer  to  the  Regional 
Director  in  one  of  the  following 
manners:  (1)  telephone,  (2)  telegraph,  (3) 
mail,  or  (4)  in  person  as  determined  by 
the  Regional  Director. 

(b)  Upon  receipt  of  the  completed 
application,  the  Regional  Director  or 
designee  shall  examine  the  field  ante- 
mortem  designated  area  and  facilities 
for  approval  of  the  designated  area. 

(c)  All  fees  involved  for  the  approval 
of  the  designated  area,  including  but  not 
limited  to  any  travel,  per  diem  costs, 
and  time  required  to  perform  such 
approval  services,  shall  be  paid  directly 
by  the  applicant  to  the  Regional 
Director. 


(a)  For  miscellaneous  reasons.  An 
application  or  a  request  for  service  may 
be  rejected,  or  the  benefits  of  the  service 
may  be  otherwise  denied  to.  or 
withdrawn  from,  any  person,  without  a 
hearing  by  the  appropriate  Regional 
Director  (1)  for  administrative  reasons 
such  as  the  nonavailability  of  personnel 
to  perform  the  service;  (2)  for  the  failure 
of  payment  for  service;  (3)  in  case  the 
application  or  request  relates  to  exotic 
animals  or  exotic  animal  products  which 
are  not  eligible  for  service  under  this 
part  (4)  for  failure  to  maintain  the 
designated  area  or  the  plant  in  a  state  of 
repair  approved  by  the  Service;  (5)  for 
the  use  of  operating  procedures  which 
are  not  in  accordance  with  the 
regulations  of  this  part;  (6)  for 
alterations  of  buildings,  facilities,  or 
equipment  which  cannot  be  approved 
imder  the  regulations  in  this  part.  Notice 
of  such  rejection,  denial,  or  withdrawal, 
and  the  reasons  therefore,  shall 
promptly  be  given  to  the  person 
involved.  The  applicant  or  recipient 
shall  be  notified  of  such  decision  to 
reject  an  application  or  request  for 
service  or  to  deny  or  withdraw  the 
benefits  of  the  service,  and  the  reasons 
therefor,  in  writing  in  the  manner 
prescribed  in  §  1.147(b)  of  the  rules  of 
practice  (7  CFR  1.147(b)).  or  orally.  Such 
decision  shall  be  effective  upon  such 
oral  or  written  notification,  whichever  is 
earlier,  to  the  applicant  or  recipient  If 
such  notification  is  oral,  the  person 
making  such  decision  shall  confirm  such 
decision,  and  the  reasons  therefor,  in 
writing,  as  promptly  as  circumstances 
permit  and  such  written  confirmation 
shall  be  served  upon  the  applicant  or 
recipient  in  the  manner  prescribed  in 

S  1.147(b)  of  the  rules  of  practice  (7  CFR 
1.147(b)). 

(b)  For  disciplinary  reasons — Basis 
for  denial  or  withdrawal.  An  application 
or  request  for  service  may  be  denied,  or 
the  benefits  of  the  service  may  be 
withdrawn  from,  any  person  or  entity 
who.  or  whose  officer,  employee  or 
agent  in  the  scope  of  his  employment  or 
agency:  (1)  Has  willfully  made  any 
misrepresentation  or  has  committed  any 
other  fraudulent  or  deceptive  practice  in 
connection  with  any  application  or 
request  for  service  under  this  part;  (2) 
has  given  or  attempted  to  give,  as  a  loan 
or  for  any  other  purpose,  any  money, 
favor  or  other  thing  of  value,  to  any 
employee  or  agent  of  the  Department  or 


a  cooperating  State  authorized  to 
I>erform  any  function  under  this  part  (3) 
has  interfered  with  or  obstructed,  or 
attempted  to  interfere  with  or  to 
obstruct  any  employee  or  agent  of  the 
Department  or  cooperating  State  in  the 
performance  of  his  or  her  duties  under 
this  part  by  intimidation,  threats, 
assaults,  abuse,  or  any  other  improper 
means;  (4)  has  knowingly  represented 
that  any  exotic  animal  carcass,  or  exotic 
animal  product  has  been  officially 
inspected  and  passed  by  an  authorized 
inspector  under  this  part  when  it  had 
not  in  fact  been  so  inspected:  (5)  has 
been  convicted  of  more  than  one 
misdemeanor  under  any  law  based  upon 
the  acquiring,  handling,  or  distributing  of 
adulterated,  mislabeled,  or  deceptively 
packaged  good  or  fraud  in  connection 
with  transactions  in  food,  or  any  felony; 
Provided,  an  application  or  a  request  for 
service  made  in  the  name  of  a  person  or 
entity  otherwise  eligible  for  service 
under  the  regulations  may  be  denied,  or 
the  benefits  of  the  service  may  be 
withdrawn,  from  such  a  person  or  entity 
in  case  the  service  is  or  would  be 
performed  at  a  location  operated  by  a 
person  or  entity,  from  whom  the  benefits 
of  the  service  are  currenUy  being  denied 
or  have  been  withdrawn  under  this  part 
or  by  a  person  or  entity  having  an 
officer,  director,  partner,  manager  or 
substantial  investor  from  whom  the 
benefits  of  service  under  this  part  are 
currently  being  denied  or  have  been 
withdrawn  under  this  part  and  who  has 
any  authority  with  respect  to  the 
location  where  service  is  or  would  be 
performed;  or  in  case  the  service  is  or 
would  be  performed  with  respect  to  any 
exotic  animal  or  exotic  animal  product 
in  which  any  person  or  entity,  from 
whom  the  benefits  of  service  are 
currently  being  denied  or  have  been 
withdrawn  under  this  part  has  contract 
or  other  financial  interest 

12.  Section  352.7  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  (b)(1)  to  read  as 
follows: 

§35^7    Martdng  inspected  product*. 

Wording  and  form  of  inspection  mark. 
Except  as  otherwise  authorized  by  the 
Administrator,  the  inspection  mark 
applied  to  inspected  and  passed  exotic 
animal  carcasses,  meat  or  meat  food 
products  under  this  part  shall  include 
wording  as  follows:  "Inspected  and 
Passed  by  U.S.  Department  of 
Agriculture."  This  wording  shall  be 
contained  within  a  triangle  in  the  form 


(2)  For  appUcatioD  to  exotic  animal 
calf  carcai 
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and  arrangeflMnt  ahown  in  this  sectioo. 
The  estabUshment  number  of  the  official 
establishment  shall  be  included  in  the 
triangle  onless  it  appears  elsewhere  on 
the  p*^*g*^  aateriaL  Ordering  and 
manufacture  of  the  triangle  brand  shall 
be  in  accordance  with  the  provisions  in 
9  CFR  317.3(c)  of  the  Federal  meat 
iirapectioo  regulations.  The 
Administrator  may  approve  the  use  of 
abbreviations  of  such  inspection  mark, 
and  such  approved  abbreviatioos  shall 
have  the  same  force  and  effect  as  the 
inspection  mark.  The  inspection  mark  or 
approved  abbreviation  shall  be  applied. 
under  the  supervision  of  the  iiupector. 
to  the  inspected  and  passed  edible 
product  packaging  material,  immediate 
container  or  shipping  container.  When 
the  inspection  mark  or  approved 
abbreviation  is  used  on  packaging 
material,  immediate  container  or 
shipping  container,  it  shall  be  printed  on 
such  material  or  container  or  on  a  label 
to  be  affixed  to  the  packaging  material 
or  container.  The  name  and  address  of 
the  packer  or  distributor  of  such  product 
shall  be  printed  on  the  packaging 
material  or  label.  The  inspection  marks 
may  be  stenciled  on  the  container,  and 
when  the  inspection  mark  is  so 
stenciled,  the  name  and  address  of  the 
packer  or  distributor  may  be  applied  by 
the  use  of  s  stencil  or  rubber  stamp.  The 
name  and  address  of  the  packer  or 
distributor,  if  prominently  shown 
elsewhere  on  the  packaging  material  or 
container,  may  be  omitted  from  insert 
labels  which  bear  an  ofRdal 
identification  if  the  applicable 
establishment  number  is  showm. 

(a)  The  inspection  mark  to  be  appUed 
to  inspected  and  passed  carcasses  and 
parts  of  carcasses  of  an  exotic  animal, 
and  products  as  therefrom  approved  by 
the  Administrator,  shall  be  in  the  form 
and  arrangement  as  indicated  in  the 
example  below. '  The  establishment 
number  of  the  official  establishment 
shall  be  set  forth  if  it  does  not  appear  on 
the  packaging  material  or  container. 

(1)  For  application  to  exotic  animal 
carcasses,  primal  parts  and  cuts 
therefrom,  exotic  animal  livers,  exotic 
animal  tongues,  and  exotic  animal 
hearts. 


(b)  The  official  inspection  mark  to  be 
shown  on  all  labels.*  (1)  For  inspected 
and  passed  products  of  an  exotic  animal 
shall  be  In  the  follo%ving  form,  except 
that  it  need  not  be  of  the  size  illustrated, 
provided  that  it  is  a  sufficient  size  and 
of  such  color  as  to  be  conspicuously 
displayed  and  readily  legible  and  the 
same  proportions  of  letter  size  and 
boldness  are  maintained  as  illustrated: 


(3)  For  application  to  exotic  animal 
tails. 


13.  Section  352.8  is  revised  to  read  as 
follows: 

f  382.S   Tbne  o(  hMpection  In  ttM  fletd  and 
■I  anonmBi  •xooc  ananai  ^ 


'  Tha  iMMlMr  "M"  Im  |1wm  ••  ao  •xaapla  oaiy. 
The  ratabliatuMni  — wbif  irf  Um  official  axoMc 
iiniinal  eatobtialunaal  wfiara  tht  proditGl  la  prapared 
thall  be  uacd  in  liau  ItMraoT. 


(4)  For  ap|4ication  to  burlap,  musKn. 
cheesecloth,  heavy  paper,  or  other 
acceptable  material  that  encloses 
carcasses  or  parts  of  carcasses. 


The  official  exotic  animal 
establishment  on  behalf  of  the  applicant 
shall  notify  the  Regional  Director  or 
designee,  in  advance,  of  the  hours  when 
such  inspection  is  desired,  inspection 
personnel  shall  have  access  at  all  times 
to  every  part  of  any  field  ante-mortem 
inspection  area  and/or  official  exotic 


■  The  munbar  "38"  b  given  as  an  euimple  only. 
The  eatablUiaient  number  of  the  ofTicial  exotic 
animal  eataUialMtaat  where  Ihe  product  a  prepared 
shaU  be  aaed  in  iiea  Iheraef. 
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animal  establishment  to  which  they  are 
assigned. 

14.  Section  352.9  is  revised  to  read  as 
followrs: 

9352.*    Report oUnspacHowwortu 

Reports  of  the  work  of  inspection 
carried  on  within  the  Held  ante-mortem 
inspection  area  of  an  exotic  animal 
prckducer's  premises  and/or  ofTicial 
exotic  animal  establishment  shall  be 
forwarded  to  the  Administrator  by  the 
ante-mortem  inspector.  The  applicant 
for  such  inspection  shall  furnish  to  the 
Administrator  such  information  as  may 
be  required  on  forms  provided  by  the 
Administrator. 

15.  Section  352.10  is  revised  to  read  as 
follows: 

S  352.10    Ants-moftem  inspacMon. 

An  ante-mortem  inspection  of  an 
exotic  animal  shaU.  where  and  to  the 
extent  considered  necessary  by  the 
Administrator  and  under  such 
instructions  as  he  may  issue  from  time 
to  time,  be  made  on  the  day  of  slaughter 
of  an  exotic  animal,  in  one  of  the 
following  listed  ways  or  as  determined 
by  the  Administrator.  Humane  handling 
of  an  exotic  animal  during  ante-mortem 
inspection  shall  be  in  accordance  with 
the  provisions  contained  in  9  CFR  313.2. 
Immediately  after  the  animal  is  stunned 
or  killed,  it  shall  be  shackled,  hoisted, 
stuck  and  bled. 

(a)  To  be  performed  on  an  exotic 
animal  in  the  field  in  a  designated  area 
of  an  exotic  animal  producer's  premises. 

(1)  Reindeer,  elk.  deer,  antelope,  bison 
and  water  buffalo  are  eligible  for  field 
ante-mortem  inspection.  The  field  ante- 
mortem  designated  area  must  be 
approved  by  the  Re^onal  Director  or 
designee  prior  to  rendition  of  the 
service. 

(2)  Any  person  who  desires  to  receive 
field  ante-mortem  inspection  must 
provide: 

(i)  Notification  from  an  official  exotic 
animal  establishment  to  the  Regional 
Director  or  designee. 

(ii)  A  field  ante-mortem  designated 
area. 

(iii)  A  stunning/slaughtering  area 
which  is  in  a  condition  that  minimizes 
the  possibility  of  soiling  the  animal 
when  stunned/slaughtered  and  bled  as 
determined  by  the  inspector. 

(iv)  A  transport  vehicle  that  is  as 
sanitary  as  practicable  as  determined  by 
the  inspector. 

(3)  The  ante-mortem  inspector  shall 
determine  the  acceptableness  and  safety 
of  performing  field  ante-mortem 
inspection.  If,  in  the  opinion  of  the  ante- 
mortem  inspector,  an  unsafe 
circumstance  exists  at  the  time  of  field 


ante-mortem  inspection,  the  service 
shall  be  denied. 

(4)  An  exotic  animal  that  in  the  ante- 
mortem  inspector's  opinioa  does  not 
pass  ante-mortem  inspection  must  be 
withheld  from  slaughter. 

(5)  Stunning  to  render  the  animal 
unconscious  shall  be  in  accordance  with 
9CFR313.15or31Xia 

(6)  All  stunned/slaughtered  and  bled 
exotic  animals  shall  be  tagged  with  a 
"ILS.  Suspect"  tag  in  an  ear  by  the  ante- 
mortem  inspector  or  designee  prior  to 
loading  on  the  transport  vehicle. 

(7)  llie  transport  of  intact  exotic 
animal  carcasses  to  an  official  exotic 
animal  establishment  for  post-mortem 
inspection  shall  be  as  expedient  as 
possible,  and  must  be  within  the  same 
day  as  field  slaughter. 

(8)  Ante-mortem  cards  (Form  MP 
402-2)  shall  be  filled  out  by  the  ante- 
mortem  inspector.  One  copy  is  to  be 
retained  by  the  ante-mortem  inspector. 
The  other  copy  shall  accompany  the 
transport  vehicle  to  the  official  exotic 
animal  establishment  and  shall  be 
delivered  to  the  post-mortem 
veterinarian. 

(9)  The  ante-mortem  inspector  shall 
supervise  all  phases  of  field  ante- 
mortem  inspection. 

(b)  To  be  performed  on  exotic  animals 
that  are  inside  of  the  transport  vehicle  at 
an  official  exotic  animal  establishment 

(1)  Reindeer,  elk,  deer,  antelope, 
bison,  and  water  btiffalo  are  eligible  for 
transport  vehicle  inspection. 

(2)  The  ante-mortem  inspector  shall 
remain  outside  the  transport  vehicle 
while  performing  ante-mortem 
inspection. 

(3)  The  person  requesting  transport 
vehicle  inspection  must  provide  a 
transport  vehicle  that  is  as  sanitary  as 
practicable  and  that  would  safely  and 
thoroughly  permit  the  inspection  of  an 
exotic  animal  from  outside  of  the 
transport  vehicle  as  determined  by  the 
inspector. 

(4)  The  ante-mortem  inspector  shall 
determine  the  adequacy  and  safety  of 
performing  ante-mortem  inspection.  If, 
in  the  ante-mortem  inspector's  opinion, 
the  transport  vehicle  is  not  adequate  or 
safe  to  perform  ante-mortem  inspection, 
the  service  shall  be  denied 

(c)  To  be  performed  in  pens  at  official 
exotic  animal  establishments.  The 
inspection  shall  be  conducted  in 
accordance  with  the  provisions 
contained  in  9  CFR  Part  309. 

16.  Section  352.11  is  revised  to  read  as 
follows: 

§352.11    Post-mortem  inspection. 

(a)  Post-mortem  inspection  of 
reindeer,  elk.  deer,  antelope,  bison  and 
water  buffalo  shall  be  conducted  in 


accordance  with  the  provisions 
contained  in  9  CFR  Part  310  or  as 
determined  by  the  Administrator. 

(b)  The  poet-mortem  examination  of 
field  ante-mortem-inspected  exotic 
animals  must  occur  in  the  shortest 
length  of  time  practicable  and  on  the 
day  that  field  ante-mortem  inspection  is 
performed  to  minimize  the  changes  in 
the  carcass  which  can  affect  the  post- 
mortem examinatioa  disposition  and 
wholesomeness  of  the  carcass  and  its 
parts. 

(c)  The  post-mortem  veterinarian  shall 
inspect  and  make  the  disposition  of  all 
incoming  "U.S.  Suspect"  tagged  exotic 
animals. 

17.  The  title  of  f  352.13  is  revised  to 
read  as  follows:        i       i 


$352.13    Hwtdtog 
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of 
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Done  at  Washington.  [)C  on  lanuary  10. 
1909. 

Leater  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 

Service. 

|FR  Doc.  89-896  Filed  1-12-89:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Offica  of  the  Comptroiar  of  ttie 
Currency 

12CFRPart1  I 

[DoekatNo.M-1) 

Investment  SecwiUei  Re^ulalioit 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 


;  The  Office  of  the  Comptroller 
of  the  Currency  ("OCC")  is  amending  12 
CFR  Part  1  to  make  two  nonsubstantive 
changes  in  theTegulation.  The  first 
change  in  the  regulation  incorporates 
the  existing  statutory  authority  of 
national  banks  to  underwrite  and  deal 
in  obligations  of  the  African 
Development  Bank,  the  Inter-American 
Investment  Corporation,  and  other  Type 
II  securities  listed  in  12  U.S.C 
24(Seventh].  The  second  change  deletes 
from  the  regulation  an  outdated  and 
unnecessary  provision  describing 
procedures  for  banks  to  request  rulings 
byOCC 

EFFECTIVE  DATE:  January  13, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Horace  Sneed,  Attorney,  Legal  Advisory 
Ser\'ices  Division.  Office  of  the 
Comptroller  of  the  Currency. 
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Washington,  DC  20219  (202-447-1880); 
Oven  Carney,  Director,  Investment 
Securities.  Office  of  the  Comptroller  of 
the  Currency.  Washington,  DC  20219 
(202-447-1901). 
SUPPLCMCNTAItV  iMromaATiON: 

Background 

This  rule  updates  the  OCCs 
investment  securities  regulation.  12  CFR 
Part  1  ("Regulation"),  to  reflect  national 
banks'  existing  powers  with  respect  to 
obligations  of  the  African  Development 
Bank.  In  the  African  Development  Bank 
Act.  Congress  amended  section  16  of  the 
Glass-Steagall  Act.  12  U.S.C 
24(Seventh).  to  include  obligations  of  the 
African  Development  Bank  among  those 
obligations,  commonly  referred  to  as 
'Type  II  Securities,"  that  banks  may 
underwrite  and  deal  in.  and  that  are 
eligible  for  national  banks  to  purchase 
for  their  own  accounts  subject  to  a 
limitation  of  ten  percent  of  capital  and 
surplus  on  the  amount  that  may  be  held 
per  obligor.  See  African  Development 
Bank  Act  Pub.  L  No.  97-35,  section 
1342(a),  95  Stat.  357,  743  (1981). 
Congress'  provision  of  the  described 
authority  was  not  conditioned  on  the 
OCCs  adoption  of  an  implementing 
regulation.  Therefore,  our  revision  of  the 
Regulation  to  specifically  include 
African  Development  Bank  obligations 
as  Type  II  Securities  does  not  alter 
banks'  existing  securities  underwriting, 
dealing,  or  investment  authority.  See 
Interpretive  Letter  392  from  Robert  L 
Clarke,  Comptroller  of  the  Currency 
(June  25. 1987),  reprinted  in  Fed.  Banking 
L  Rep.  (CCH)  185,616  (recognizing  that 
national  banks  may  exercise  the  subject 
authority  regarding  African 
Development  Bank  obligations  pursuant 
to  12  U.S.C.  24(Seventh)  prior  to  OCC 
revision  of  the  Regulation). 

Similarly,  this  action  updates  the 
Regulation  to  reflect  national  banks' 
existing  powers  with  respect  to 
obligations  of  the  Inter-American 
Investment  Corporation.  In  the  Foreign 
Assistance  and  Related  Appropriations 
Act,  1985,  Congress  amended  12  U.S.C 
24(Seventh)  to  include  obligations  of  the 
Inter-American  Investment  Corporation 
as  Type  II  Securities  without  requiring 
an  implementing  regulation  by  OCC  See 
Foreign  Assistance  and  Related 
Appropriations  Act,  1965,  Pub.  L  No.  98- 
473.  Title  1. 98  Stat.  1837, 1885  (1984) 
(enacting  Title  0  of  S.  2416,  as 
introduced  in  the  Senate  on  March  13, 
1984):  S.  2416,  98th  Cong.,  2d  Sess. 
section  211(a).  130  Cong.  Rec.  S2622-3 
(daily  ed.  March  13. 1964)  (containing 
provision  that  was  enacted  to  amend  12 
U.S.C  24(Seventh)  as  described). 
Therefore,  our  revision  of  the  Regulation 


to  specifically  include  Inter-American 
Investment  Corporation  obligations  as 
Type  II  Securities  does  not  alter  banks' 
existing  securities  underwriting,  dealing, 
or  investment  authority. 

We  are  also  revising  the  Regulation 
by  deleting  an  outdated  and 
unnecessary  provision  that  describes 
procedures  for  banks  to  request  rulings 
on  matters  pertaining  to  the  Regulation. 
The  subject  provision,  12  CFR  1.9, 
requires  that  banks  send  their  requests 
to  the  Deputy  Comptroller  for  Bank 
Operations — a  position  that  no  longer 
exists — and  to  include  sufficient  facts 
and  analysis  to  enable  the  OCC  to  make 
a  determination.  Rather  than  revise  {  1.9 
to  direct  requests  to  a  current  OCC 
official,  we  are  removing  the  section 
from  the  Regulation  because  there  is  no 
need  to  continue  the  requirement  that 
requests  be  directed  to  one  official  or  to 
remind  banks  to  accompany  their 
requests  with  appropriate  information. 
Banks  may  therefore  submit  requests  for 
rulings  regarding  the  Regulation  in 
accordance  with  ordinary  practices  for 
requesting  OCC  legal  opinions.  The 
deletion  of  S  1.9  is  not  expected  to  affect 
the  OCCs  processing  or  banks' 
submission  of  requests  regarding  the 
Regulation. 

Technical  Explanation  of  Revisions 

Currently,  12  CFR  1.3(d)  defines  'Type 
II  Security"  by  describing  such 
securities  as  those  obligations  that 
banks  may  deal  in.  underwrite,  and 
purchase  subject  to  a  ten  percent 
limitation,  and  then  enumerates  specific 
examples  of  such  obligations.  We  are 
amending  S  1.3(d)  to  specifically  include 
African  Development  Bank  and  Inter- 
American  Investment  Corporation 
obligations  among  the  enumerated  Type 
II  Securities  and  to  include  a  generic 
reference  to  all  Type  II  securities  listed 
in  12  U.S.C  24(Seventh).  No  revision  is 
required  for  12  CFR  1.5.  which  describes 
the  qualitative  standards  applicable  to 
purchases  of  Type  II  Securities  for  a 
bank's  own  account,  or  for  12  CFR  1.7, 
which  describes  the  ten  percent 
quantitative  limitation  on  holdings  of 
'Type  II  Securities,  since  those  sections 
refer  to  all  Type  U  Securities  generically 
rather  than  enumerating  particular  Type 
U  Securities.  We  are  amending  the 
description  of  banks'  authority  to 
underwrite  and  deal  in  Type  D 
Securities  at  12  CFR  1.6  to  remove  that 
section's  ciurent  enumeration  of 
particular  Type  II  Securities  to  which 
the  underwriting  and  dealing  authority 
applies,  and  adding  a  generic  reference 
to  all  Type  U  Securities  so  that  {  1.6  will 
not  require  updating  to  refiect  any  future 
additions  of  'Type  II  Securities  by 
Congress. 


Finally,  we  are  removing  the  provision 
at  12  CFR  1.9  for  requesting  OCC  rulings 
on  the  Regulation.  To  refiect  the  removal 
of  i  1.9,  we  are  deleting  the  existing 
references  to  that  section  from  12  CFR 
1.4  and  1.100(b).  We  are  also  changing 
the  numbering  of  the  sections  that 
follow  S  1.9  to  refiect  the  removal  of  that 
section.  Specifically.  SS  110, 1.11  and 
1.12  are  being  renumbered  as  55  109, 
1.10  and  1.11,  respectively.  The  existing 
cross-reference  at  12  CFR  1.4  to  1 1.11  is 
being  changed  to  cross-reference  {  1.10 
to  refiect  the  described  renumbering. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  Pub.  L  No. 
96-354.  5  U.S.C.  601  et  seq..  it  has  been 
determined  that  this  proposed  rule,  if 
issued  as  a  final  rule,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

Pursuant  to  Executive  Order  12291,  it 
has  been  determined  that  this  proposed 
rule,  if  issued  as  a  final  rule,  would  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions:  and  would  not  have  an  adverse 
effect  on  competition,  employment, 
investment,  productivity,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Adoption  Without  Notice  and  Commenl 
and  Reason  for  Inunediate  Effective 
Date 

Publication  for  notice  and  comment 
and  delayed  effectiveness  as  set  forth  in 
the  Administrative  Procedure  Act.  5 
U.S.C.  553,  are  not  required.  The 
amendments  made  by  this  final  rule  are 
technical  in  nature  and  have  no 
substantive  effect  on  the  banking 
industry  or  the  public. 

List  of  Subjects  in  12  CFR  Part  1 

African  Development  Bank,  Inter-     * 
American  Investment  Corporation. 
National  banks'  investment  securities. 
Type  II  securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble.  Part  1  of  Chapter  I  of  Title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1— INVESTMENT  SECURITIES 
REGULATION 

1.  The  authority  citation  for  12  CFR 
Part  1  is  revised  to  read  as  follows* 
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Authority:  Paragraph  Seventh  of  ILS.  5136. 
as  amended,  12  U.S.C  24(Seventh):  12  U&C 
93a. 

2.  Part  1  is  amended  by  revising 
55  1.3(d).  1.4. 1.6.  and  1.100(b);  by 
removing  5  1-9:  by  redesignating  55  110. 
1.11.  and  1.12  as  55  1.9, 1.10.  and  1.11; 
and  by  revising  newly  redesignated 
5  1.10(b)  to  read  as  follows: 

§1,3    Deflnttione. 

•        •        •        •        • 

(d)  The  term  'Type  U  security"  means 
a  security  that  a  bank  may  deal  in. 
underwrite,  purchase,  and  sell  for  its 
own  account,  subject  to  a  10-percent 
limitation.  These  include  obligations  of 
the  International  Bank  for 
Reconstruction  and  Development.  Inter- 
American  Development  Bank,  the  Asian 
Development  Bank,  the  African 
Development  Bank.  Inter-American 
Investment  Corporation,  and  the 
Tennessee  Valley  Authority,  obligations 
issued  by  any  State  or  political 
subdivision  or  any  agency  of  a  State  or  a 
political  subdivision  for  housing, 
university,  or  dormitory  purposes,  and 
dther  obligations  listed  in  paragraph 
Seventh  of  12  U.S.C.  24. 


§  1.4    Type  I  securities;  standards  for 
autttorized  transactions. 

Type  I  securities  are  not  subject  to  thf^ 
limitations  and  restrictions  contained  in 
12  U.S.C.  24  or  in  this  Part  other  than 
55  1.3(c).  1.3(g).  1.4. 1.8.  and  1.10. 
Consequently,  a  bank  may  deal  in. 
underwrite,  purchase,  and  sell  for  its 
own  account  a  security  of  Type  I  subject 
only  to  the  exercise  of  prudent  banking 
judgment.  Prudence  will  require  such 
determinations  as  are  appropriate  for 
the  type  of  transaction  involved.  For  the 
purpose  of  underwriting  or  investment 
prudence  will  also  require  a 
consideration  of  the  resources  and 
obligations  of  the  obligor  and  a 
determination  that  the  obligor  possesses 
resources  sufficient  to  provide  for  all 
required  payments  in  connection  with 
the  obligations.  i 

§1.6    Type  II  securities;  authority  to  dealln 


A  bank  may  deal  in  and  underwrite 
Type  II  securities  pursuant  to  12  U.S.C. 
24(Seventh). 

§1.10    Amortization  of  premiums. 

***** 

(b)  Provide  for  a  program  to  amortize 
the  premium  paid  or  that  portion  of 
premium  remaining  after  the  writedown 
required  by  5  1-9  so  that  such  premium 
or  portion  thereof  shall  be  entirely 


extinguished  at  or  before  the  maturity  of 
the  security. 


§1.100    ElgMMy  of  securities  for 
purchsss,  deaRng  In,  end  underwiltloQ  hy 
national  banks;  general  guidelines. 

*        *        *        •        • 

(b)  The  general  guidelines  are  issued 
to  assist  national  banks  and  bank 
counsel  in  independently  applying  the 
relevant  law.  Due  to  their  summary 
character,  the  guidelines  are  not 
exclusive  or  exhaustive.  For  instance, 
the  guidelines  do  not  provide  guidance 
in  evaluating  issues  which,  because  of 
their  unique  or  complex  characteristics, 
are  not  susceptible  to  generalization. 
Neither  do  the  guidelines  address  novel 
legal  problems  which  are  not  refiected 
in  the  past  rulings.  In  encountering  such 
complex  or  novel  issues,  national  banks 
may  wish  to  request  a  specific  ruling. 
The  general  guidelines  will  be  reviewed 
and  amended  periodically  to  refiect  new 
rulings. 

Date:  January  6, 1988. 
Robert  L.  Clarice. 

Comptroller  of  the  Currency. 

(FR  Doc.  89-696  Filed  1-12-89;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Construction  Industries,  Surveying 
and  Mapping  Services;  and  Refuse  and 
Gart>age  Collection  Services 

agency:  Small  Business  Administration. 
ACnON:  Notice  of  retention  of  current 
size  standards  in  compliance  with  Pub. 
Ll0O-«56. 

SUMMARY:  This  notice  announces  to  the 
public  that  the  Small  Business 
Administration  (SBA)  will  not 
promulgate  lower  size  standards  as 
previously  proposed  for  the 
Construction,  Surveying  and  Mapping 
Services  and  Refuse  and  Garbage 
Collection  Industries.  The  current  size 
standards  for  these  industries  will 
remain  in  effect  as  mandated  by  Pub.  L 
100-656. 

FOR  FimTNER  INF0RMAT10M  CONTACT: 
Gary  M.  Jackson,  Director,  Size 
Standards  Staff,  1441  L  Street.  NW.— 
Room  601.  Washington,  DC  20416.  Tele. 
(202)  653-6373. 

SUPPLEMENTARY  INFORMAHON:  Section 
921(f)  of  Pub.  Ls  99-591  and  99-661 
directed  the  Small  Business 
Administration  (SBA)  to  lower  its  size 
standards  for  the  construction 
industries,  surveying  and  mapping,  and 


refuse  and  garbage  collection  services  if 
the  total  dollar  value  of  small  business 
set-aside  and  SBA's  Minority  Small 
Business  and  Capital  Ownership 
Development  Assistance  (section  8(a)) 
Program  awards  for  these  activities 
annually  exceed  30  percent  of  the  dollar 
value  of  overall  Federal  procurements 
for  these  activities.  In  compliance  with 
these  laws,  SBA  published  in  the 
Federal  Register  proposals  to  lower  the 
size  standards  for  the  construction 
industries  on  December  17, 1987  (52  FR 
47937)  and  to  lower  the  size  standards 
for  surveying  and  mapping  services  as 
well  as  refuse  and  garbage  collection 
services  on  August  15, 1988  (53  FR  30689. 
30691).  These  proposals  each  provided 
for  a  60-day  comment  period. 

On  November  15, 1988,  President 
Reagan  signed  the  Business  Opportunity 
Development  Reform  Act  of  1988  (Pub. 
L  100-656).  Title  VII  of  this  act  repeals 
the  requirements  to  lower  the  size 
standards  as  provided  in  Pub.  L  99-591 
and  Pub.  L  99-661.  In  lieu  of  revised  size 
standards,  a  small  business 
competitiveness  demonstration  program 
is  to  be  put  into  effect  for  4  years  by 
nine  Federal  Agencies.  Section  732  of 
the  act  requires  current  size  standards 
for  the  affected  industries  to  be  retained 
during  this  demonstration  program. 

Dated:  January  4.  1989. 
James  Abdnor, 

Adw/nistralor,  U.S.  Small  Business 
A  dministration. 

|FR  Doc.  89-824  Filed  1-12-89:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  13 

Separation  of  Functions;  Ch^  Penalty 
Demonstration  Program 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Announcement  of  separation  of 
functions. 

SUMMART.  This  notice  advises  the  public 
of  how  the  separation  of  functions  under 
the  Rules  of  Practice  in  FAA  Civil 
Penalty  Actions  will  be  implemented 
within  the  Office  of  the  Chief  Counsel 
Under  14  CFR  13.203(b).  the  Chief 
Counsel  advises  the  FAA  decisionmaker 
regarding  an  initial  decision  or  any 
appeal  to  the  FAA  decisionmaker  in 
civil  penalty  actions  not  exceeding 
$50,000.  In  that  function  he  will  be 
assisted  by  the  Assistant  Chief  Counsel 
for  Litigation. 


»i:! 
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EFFCCnvf  date:  {anuary  la  1980. 

TOM  FUNTNCR  MMMMATION  CONTACT: 

Mr.  fames  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400).  Office 
of  the  Chief  Counsel,  800  Independence 
Avenue  SW..  Washington.  DC  20S91: 
telephone:  (202)  287-3661. 

SUPPL£MCNTAIIY  INFOWMATIOW.  On 

August  31. 1988,  the  Federal  Aviation 
Administration  (FAA)  issued  its  Rules  of 
Practice  for  FAA  Civil  Penalty  Actions 
(53  FR  34646;  September  7. 1988).  The 
rules  provide  detailed  procedures  for  on- 
the-record  hearings  required  in  civil 
penalty  actions  not  exceeding  $50,000, 
pursuant  to  the  Civil  Penalty 
Assessment  Demonstration  Program 
established  by  Congress  in  Pub.  L.  100- 
223.  Among  other  things,  the  rules 
provide  that  an  agency  attorney 
involved  in  the  prosecution  of  a  civil 
penalty  action  will  not  be  participate  in 
or  advise  the  FAA  decisionmaker 
regarding  an  initial  decision  or  any 
appeal  to  the  FAA  decisionmaker  under 
these  rules,  except  as  a  witness  or 
counsel  in  the  proceedings,  after  a 
notice  of  proposed  civil  penalty  has 
been  issued  (14  CFR  13.203(b)).  in 
addition,  the  rules  provide  that  the  Chief 
Counsel  will  not  perform  prosecutorial 
functions  in  a  civil  penalty  action  or 
supervise  the  agency  attorney  in  the 
performance  of  prosecutorial  functions 
after  a  notice  of  proposed  civil  penalty 
has  been  issued  in  a  particular  case  (14 
CFR  13.203(c)).  Thus,  the  Chief  Counsel 
will  not  perform  the  dual  functions  of 
advising  the  FAA  decisionmaker  and 
prosecuting,  or  supervising  the 
prosecution  of,  a  civil  penalty  action 
after  a  notice  of  proposed  civil  penalty 
has  been  issued  in  that  case. 

Section  13.203(d)  of  the  rules  identifies 
the  Chief  Counsel  or  the  delegate  of  the 
Chief  Counsel  as  the  person  who  will 
advise  the  FAA  decisionmaker 
regarding  an  initial  decision  or  any 
appeal  of  an  initial  decision  to  the 
decisionmaker.  In  order  to  implement 
the  separation  of  functions  contained  in 
the  procedural  rules,  the  Chief  Counsel 
will  be  assisted  in  the  advisory  function 
under  §  13.203(d)  by  the  Assistant  Chief 
Counsel  for  Litigation  and  his  staff. 
Consequently,  in  the  performance  of 
such  assistance,  the  Assistant  Chief 
Counsel  for  Litigation  and  his  staff  will 
not  perform  prosecutorial  functions.  In 
accordance  with  S9  13.202  and  13.203(a). 
prosecutorial  functions  will  be 
performed  by  other  agency  attorneys, 
supervised  by  the  Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement  or  by  the  Assistant  Chief 
Counsel  for  the  Regions  and  Centers, 
and  by  the  Deputy  Chief  Counsel. 


Issued  in  Washington.  DC  on  January  la 
1989. 

Gragocy  S.  Walden, 
Chief  Counsel. 

[FR  Doc.  89-897  Filed  1-10-80:  S:10  pm| 
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14  CFR  Part  39 

[Docket  No.  M-NM-71-A0;  AmdL  39-«10$] 

All  WM  INnees  Dirwcdves;  BFGkMdridi 
(Or  ronner  coinpafiy  Name  oargeni 
Indualiieai  Pteo  Division)  7-Man 
Uferaft.  P/N  100102-(  ) 


:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTHMt  Final  rule. 


r.  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  BFGoodrich  7-Man 
Liferafts,  P/N  100102-{  ),  which  requires 
replacement  of  certain  inflation  gas 
cylinders.  This  amendment  is  prompted 
by  a  report  that  three  cylinders  were 
found  which  had  leaked  to  0  psi  while  in 
the  packed  state.  This  condition,  if  not 
corrected,  could  lead  to  a  situation 
where  the  raft  would  not  be  available 
for  use  in  an  aircraft  ditching.  These 
liferafts  would  most  likely  be  used  in 
helicopters  or  transport  airplanes. 
EFFECTIVE  DATE  February  13. 1989. 

AOORCSS:  The  applicable  service 
information  may  be  obtained  horn 
BFGoodrich  Aircraft  Evacuation 
Systems,  3414  South  Fifth  Street 
Phoenix.  Arizona  8504a  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street  Long  Beach.  California. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mr.  Walter  S.  Eierman.  Aerospace 
Engineer,  ANM-130L.  FAA.  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach,  California  90806; 
telephone  (213)  988-5336. 
SUPMCMCNTARV  MFORMATKNC  A 

proposal  to  amend  Part  38  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
replacement  of  certain  BFGoodrich  7- 
man  Uferaft  inflation  gas  cylinders,  was 
published  in  the  Federal  Register  on 
August  18. 1988  (53  FR  31364). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received.  Both  commenters 
supported  the  proposed  rule. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  100  cylinders 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  3  manhours 
per  cylinder  to  remove  and  replace  an 
unsatisfactory  cylinder,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  BFGoodrich  will  provide 
replacement  cylinders  at  no  charge. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $12,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  liferaft  ($120).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Fait  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963);  and  14  CFR  11.89. 

939.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 
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RFGoodricfa  (Sargent  Industries,  Pico 
DiviHon):  Applies  to  BFGoodrich  (or 
former  company  name  Sargent 
Industries.  PicO  Division)  7-man  liferaft, 
P/N  100102-{  I  This  liferaft  is  approved 
under  Technical  Standard  Order  C70. 

Note. — These  liferafts  would  most  likely  be 
used  in  helicopters  or  transport  category 
airplanes. 

Compliance  required  within  90  days  after 
the  effective  date  of  this  AD.  unless 
previously  accomplished. 

To  eliminate  cylinders  whidi  may  leak  due 
to  certain  material  used  in  their  fabrication, 
accomplish  the  following: 

A.  Inspect  the  liferafts  to  determine  the 
cylinder  part  number  (P/N).  If  the  liferaft 
contains  a  P/N  630104-205  cylinder  with  a 
serial  number  listed  in  BFGoodrich  Alert 
Bulletin  No.  130101-25A-2O3.  dated  March  29, 
1968,  the  cylinder  must  be  replaced  prior  to 
further  flight  in  accordance  with  that  service 
bulletin. 

Note. — The  BFGoodrich  service  bulletin 
lists  the  raft  P/N  and  S/N  on  which  the 
cylinders  were  originally  installed. 

R  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  BFGoodrich  Aircraft 
Evacuation  Systems.  3414  South  Fifth 
Street  Phoenix.  Arizona  8504a  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Moimtain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  3229  East  Spring 
Street  Long  Beach,  California. 

This  amendment  becomes  effective 
February  13, 1989. 

Issued  in  Seattle.  Washington,  on 
December  23, 1988. 

Danell  M.  Pederaoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-789  Filed  1-12-89;  6:45  am] 
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14  CFR  Part  39 

IDodcet  Na  n-NII-141-AD;  Amdt  39- 
6114] 

Airworthiness  Directives:  Aerospatiale 
Model  ATR-42  Series  Airplanes 

AOOiCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 


applicable  to  Aerospatiale  Model  ATR- 
42  series  airplanes,  which  requires  the 
installation  of  screws  and  nuts  with  two 
separate  locking  devices  in  the  forward 
and  aft  quadrant  cable  stops  in  the 
rudder  control  system.  This  amendment 
is  prompted  by  reports  that  the  single 
locldng  device  on  the  cable  stop 
retention  screw  and  nut  in  the  rudder 
control  system  is  inadequate  in  the 
event  of  a  single  failure.  A  dual  locking 
system  has  been  shown  to  be  necessary 
to  provide  an  adequate  level  of  safety. 
This  condition,  if  not  corrected,  could 
lead  to  loss  of  control  of  the  airplane 
while  in  flight  or  landing. 
effective  date:  February  22, 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale.  216  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1565.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
9616& 


proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive  applicable  to 
Aerospatiale  Model  ATR-42  series 
airplanes,  which  requires  the 
installation  of  screws  and  nuts  with  two 
separate  locking  devices  in  the  forward 
and  aft  quadrant  cable  stops  in  the 
rudder  control  system,  was  published  in 
the  Federal  Register  on  October  20. 1988 
(53  FR  41186). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal. 

After  carefid  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  35  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  «viU  take  approximately  4  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$S,60a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($160).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 

Aviation  Regulations  as  follows: 

PART  39-{AMEI«OED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foDows: 

Audiority:  49  U.S.C  1354(a).  1421  and  1423: 
49  use  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  1139. 

$39.13    lAmanded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

AerospatialK  Applies  to  Model  ATR-42 

series  airplanes,  as  listed  in  Aerospatiale 
Service  Bulletin  ATR42-27-0027. 
Revision  2.  dated  June  27. 1988, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  loss  of  rudder  control. 

accomplish  the  following: 

A.  Within  60  days  after  the  effective  date 
of  this  AD,  install  screws  and  nuts  having 
two  separate  locking  devices  in  the  forward 
and  aft  quadrant  cable  stops  in  the  rudder 
control  system,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-27- 
0027,  Revision  Z.  dated  fune  27. 1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
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Inspector  (FMI).  who  may  add  any  comments 
and  then  tend  it  to  the  Manager, 
Standardixation  Branch,  ANVf-113. 

C  Special  flight  permit!  may  be  intied  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  lo  a  baaa  for  the 
accomplishment  of  the  aodifiGatioa  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufachirer  may  obtain  copies  upon 
request  lo  Aerospatiale.  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17B00  Pacific  Highway 
South.  Seattle.  Washingtoru  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  elTectlve 
Febmary  22, 1900. 

Issued  in  Seattle.  Washington,  on  January 
4.1909. 

Laray  A.  Keith. 

Manager.  Tranaport  Airplane  Directorate. 

Aircraft  Certificalion  Servica. 

|FR  Doc  a»-78S  nied  1-12-flB;  8:45  am) 
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14CFRPart39 

IDodMt  Nol  t7-A8W-«3;  Amdt  3»-«112] 

AlrwortMnessOtrectfves;  B«N 
llefcoplei  Textrow.  me.  <BHTI),  Model 
204B,  205A.  20SA-1,  and  212 


AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


n  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
establishes  a  mandatory  fatigue 
retirement  life  limit  on  main  rotor  masts 
and  trunnions  used  on  Bell  Model  2048. 
205A.  205A-1,  and  212  heUcopters.  The 
AD  is  needed  lo  prevent  main  rotor  mast 
and  trunnion  fatigue  failures  which 
could  result  in  a  catastrophic  failure  of 
the  main  rotor  system  and  subsequent 
loss  of  the  helicopter. 

dates:  Effective  Date:  February  11, 
1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

AOOMESSES:  The  applicable  service 
bulletins  may  be  obtained  from  Bell 
Helicopter  Textron.  Inc.,  P.O.  Box  482. 
Fort  Worth.  Texas  76101,  Attention: 
Customer  Support,  or  may  be  examined 
in  the  Regional  Rules  Docket,  Office  of 
the  Assistant  Chief  Counsel.  FAA. 
Building  3B.  Room  15a  4400  Blue  Mound 
Road,  Fort  Worth.  Texas. 


i^TMN  contact: 
Mr.  Tyrone  D.  Millard.  Hehcopter 
Certification  Branch.  ASW-170.  Federal 
Aviation  Administration.  Fort  Worth, 
Texas  76183-0170.  telephone  (617)  624- 
5177. 


SUPMnMNTARY  MPOMIATION:  A 
proposal  to  amend  Part  30  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
which  establishes  a  mandatory  fatigue 
retirement  hfe  limit  on  main  rotor  masts 
and  trunnions  used  on  Bell  Model  204B, 
205A.  205A-1.  and  212  helicopters  was 
published  in  the  Federal  Regkrter  (FR 
11678)  on  April  8. 1968. 

The  proposal  was  prompted  by  results 
of  the  manufacturer's  fatigue  stress  tests 
and  fatigue  analysis  of  the  main  rotor 
mast  and  trunnion  under  ground-air- 
ground  (GAG)  and  repeated  heavy  lift 
(RHL)  loading  conditions.  The  FAA 
coocluded  from  the  tests  and  analysis 
that  these  components  can  no  longer  be 
operated  with  an  unlimited  service  life 
and  must  be  removed  after  a  specified 
time  in  service. 

Interested  persons  have  been  afl^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  One 
comment  was  received.  The  commenter 
recommends  that  the  FAA  establish  the 
time  in  service  of  the  main  rotor  mast 
and  trunnion  based  on  flight  hours  or 
RHL  cycles,  but  not  both.  The  FAA 
disagrees  since  normal  Oigbt  operations 
and  RHL  operations  cause  fatigue 
damaging  stress  levels  and,  therefore, 
should  both  be  considered  when 
determining  the  allowable  time  in 
service.  Accordingly,  the  proposal  is 
adopted  without  change. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a' 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  involves  821  aircraft.  It  is 
anticipated  that  5  helicopters  per  year 
will  require  replacement  of  the  main 
rotor  mast  and  trunnion  at  an  annual 
cost  of  approximately  $51,250  for  five 
helicopters.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  122S1:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  will  not  have  a  significant 


economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sobfects  In  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AudMtity:  49  US.C  1354(a).  1421.  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.8a 

I  Mils    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bel  lieBceiilui  Textron.  Inc.  (BHTI):  Applies 
to  Model  2Ma  206A.  205A-1.  and  212 
helioopters  certificated  in  any  category. 
(Airworthiness  Docket  No.  B7-ASW-63) 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  fatigue  failure  of  the 
main  rotor  mast.  P/N  204-011-450  (all  dash 
Rumliers).  and  main  rotor  trunnion.  P/N  204- 
011-105-001.  which  could  result  in  a 
catastrophic  failure  of  the  main  rotor  system 
and  subsequent  loss  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  create  a  historical  serrice  record 
for  the  main  rotor  mast  P/N  204-011-450  (all 
dash  numbers),  and  main  rotor  trunnion.  P/N 
204-011-105-001.  and  record  the  time  in 
service  accumulated  on  the  main  rotor  mast 
and  trunnion.  If  the  time  in  service  cannot  be 
determined,  enter  900  hours  for  each  each 
from  the  date  the  mast  and  trunnion  were 
installed. 

(b)  For  masts  and  trunnions  with  more  than 
14.900  hours'  time  in  service  on  the  effective 
date  of  this  AD.  remove  the  masts  and 
trunnions  from  service  within  the  next  100 
hours'  time  in  service. 

(c)  For  masts  and  trunnions  ivith  less  than 
14,900  hours'  time  in  service  on  the  effective 
date  of  this  AD,  remove  the  masts  and 
trunnions  from  service  at  15,000  hours'  time 
in  service. 

(d)  If  the  mast  and  trunnion  are  installed  nn 
the  Model  205A  or  205A-1  and  used  for  high 
frequency  external  load  operations,  the  time 
in  service  must  be  determined  as  follows: 

(1)  For  1  to  20  external  load  lift  events  per 
hour,  1  hour  time  in  service  must  be  entered 
on  the  historical  service  record. 

(2)  For  21  or  more  external  load  lift  events 
per  hour,  2  hours'  time  in  service  must  be 
entered  on  the  historical  service  record. 

(e)  If  the  mast  and  trunnion  are  installed  on 
the  Model  212  and  used  for  high  frequency 


f?m% 


Fedefal  Regbter  /  Vol.  54.  No.  9  /  Friday.  January  13.  1989  /  Rules  and  ReguJations 1339 


external  load  operations,  the  time  in  service 
must  be  determined  as  follows: 

(1)  For  1  to  9  external  load  lift  events  per 
hour.  2  hours'  time  in  service  must  be  entered 
on  the  historical  service  record. 

(2)  For  10  to  17  external  load  lift  events  per 
hour,  3  hours'  time  in  service  must  be  entered 
on  the  historical  service  record. 

(3)  For  18  or  more  external  load  life  events 
per  hour,  5  hours'  time  in  service  must  be 
entered  on  the  historical  service  record. 

(f)  CompUance  with  Bell  Helicopter 
Textroa  Inc.  Alert  Service  Bulletins  204-87- 
15.  Rev.  A  dated  8/21/87,  205-87-2a  Rev.  A 
dated  8/21/87;  or  212-87-44,  Rev.  A.  dated  8/ 
21/87,  as  applicable,  is  an  acceptable  means 
of  compliance  with  tliis  AD. 

(g)  AJi  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety 
with  this  AD  may  be  used  when  approved  by 
the  Manager.  Helicopter  Certification  Branch. 
Federal  Aviation  Administration.  Fort  Worth. 
Texas  76193-017a 

This  amendment  becomes  effective 
February  11. 1969. 

Issued  in  Fort  Worth.  Texas,  on  December 
2a  1988 
Larry  M.Kany, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  80-792  Filed  1-12-88: 8:45  am] 


14  CFR  Part  39 

(Docket  Na  86-NM-196-AO:  Amdt  39- 
6113] 

Alrwortttin— »  Wrectlv— .  Boainfl 
Modal  7S7  Sdrlea  Akptanas  Equipped 
With  Pratt  and  Whitnay  EnginM 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  757  series 
airplanes  equipped  with  Pratt  and 
Whitney  engines,  which  requires 
periodic  inspections  for  cracking  of  the 
strut  attach  fuse  pins,  and  replacement 
of  the  pins,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cracks  found  in  the  fuse  pins  during  a 
strut  modification.  This  condition,  if  not 
corrected,  could  result  in  a  strut  and 
engine  separating  from  the  wing. 

CFFECTivt  DATE  February  3, 1989. 

AOOAESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  O^ice.  FAA.  Northwest 


Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  PURTNEfl  INFONMATION  CONTACT 
Mr.  Dan  R.  Bui,  Airframe  Branch.  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  One 

operator  has  reported  finding  15  cracked 
engine  strut  midspar  fuse  pins  on  14 
Boeing  Model  757  series  airplanes  while 
accomplishing  an  engine  and  strut 
vibration  isolation  modification  on 
airplanes  equipped  with  Pratt  and 
Whitney  (PW)  engines.  Cracked  fuse 
pins  have  been  found  on  left  and  right 
stmts  and  on  both  the  inboard  and 
outboard  midspar  fittings.  It  has  been 
determined  that  the  cracks  were 
initiated  and  propagated  by  fatigue. 
Cracked  fuse  pins  can  residt  in 
separation  of  the  strut  and  engine  from 
the  wing. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
54A0019,  dated  December  1, 1988,  which 
describes  procedures  for  inspection  of 
the  fuse  pins  for  cracks,  and 
replacement  of  the  pins,  if  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
periodic  fuse  pins  inspections  on  all 
Model  757  series  airplanes  equipped 
with  PW  engines,  and  replacement  of 
the  fuse  pins  if  cracks  are  fotmd,  in 
accordance  with  the  service  bulletin 
previously  described. 

The  manufacturer  has  advised  FAA 
that  a  modification  is  under 
development  which,  if  installed,  will 
preclude  the  imsafe  condition  addressed 
in  this  AD  action.  Once  this 
modification  is  available,  the  FAA  may 
consider  further  rulemaking  to  address 
it. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulatioa  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  to  warrant 
the  preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 


that  is  not  considered  to  be  major  luider 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  «vith 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
imsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant /major  regulatioa  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  In  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoptioo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  VS.C  1354(a).  1421  and  1423: 
40  U.S.C  106(g]  (Revised  Pub.  L  97-44a 
January  IZ 1983):  and  14  CFR  11  ja 


{39.13   lAwewdedl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  757  series 
airplanes  equipped  with  Pratt  and 
Whitney  engines,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  engine  separation,  accomplish 

the  following: 

A.  Prior  to  the  accumulation  of  4.000  flight 
hours  or  3.800  landings,  whichever  occurs 
first;  or  within  the  next  30  days  after  the 
effective  date  of  this  AD,  wiiichever  occurs 
later  and  thereafter  ^;  intervals  not  to 
exceed  4.000  flight  hours  or  3.800  landings, 
whichever  occurs  first  perform  an  eddy 
current  inspection  of  the  engine  strut  midspar 
fuse  pins  for  cracks,  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-54A00ia 
dated  December  1. 1988 

B.  Replace  cracked  fuse  pins  with 
serviceable  fuse  pins  prior  to  further  flight  in 
accordance  with  Boeing  Aleri  Service 
Bulletia  757-54A0019,  dated  December  1, 
1968.  Replacement  of  cracked  fuse  pins  with 
new  fuse  pins  does  not  terminate  the 
requirement  to  continue  to  inspect  in 
accordance  with  paragraph  A.,  above. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
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SMttk  Aircraft  CniMc»tkm  Oflka.  FAA. 
North  wMt  MounUki  ntgtaw 

NolK  TW  raquMt  thould  b*  forwaidMl 
through  an  FAA  Prtac^Ml  IrUintmuiot 
Inapector  (FMI),  who  may  add  any  commonU 
and  than  aaad  It  (o  tbt  Maaafer.  Seattla 
Aircraft  Certificatkn  Offloa. 

D.  Spadal  nght  panrtta  may  ba  iaaawi  is 
aocardaaoa  with  PAR  a.lt7  aad  a  JM  to 
op— la  ahplaaaa  to  a  baaa  to  otdar  to 
oaa^>iy  with  tha  raqairaBanta  of  Ihia  AD. 

All  p«non«  affected  by  thia  directive 
who  biaTe  not  already  lecelwd  the 
appropriate  aenrioe  information  from  the 
manufactwer  may  obtain  copiet  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  Tliis  information 
may  be  examined  at  FAA.  Northwest 
Mountaio  Ragkm,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Moontaiii  Ragion.  tOlO  East 
Marginal  Way  South.  Seattle, 
Washington. 

This  amendment  becomes  effective 
February  3, 1989. 

Issued  ia  Saattia.  Waahimtow.  oa  )aiiaary 

DairaO  M.  Padaraoo, 

Acting  Manager,  Transport  Airplane 
Directoraia.  Aircraft  Outifiootion  Service. 
|FR  Doc.  W-m  Filed  l-ia-aft  •:4s  aa] 


14CFRPart39 


M-S107] 


1t7-A0;Aiiidt 


AkworthinMs  DkacUvM.  Boakig  of 
CanMta,  LM,  d«  Havfland  OlvWon, 
Modal  DHC-t-100  Sarfas  Airpteiaa 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
knowm  U.S.  owners  and  operators  of  de 
Havilland  Model  DHC-S-100  series 
airplanes  by  individual  tele:^ms.  This 
AD  requires  inspection  of  the  left  and 
right  elevator  output  quadrant  levers  for 
correct  installation,  and  replacement  of 
any  incorrectly  assembled  or  damaged 
parts  found.  This  action  is  prompted  by 
reports  of  an  incorredly  installed 
elevator  quadrant  lever  and  a  deformed 
rod  in  a  prototype  Model  DHC-8-300 
series  airplane,  which  has  an  elevator 
control  system  similar  to  the  Model 
DHC-^100  series.  This  condition,  if  not 
corrected,  could  result  in  jamming  of  the 
control  system  and  could  subsequently 


compmadsa  ths  pilot's  ability  to  cootrol 

the  airplane  dutag  critical  flight 

regimes. 

DATn:  Effective  |anaary  27. 19IB. 

litis  AO  was  effective  earlier  to  all 
recipients  of  teiegrafriiic  AD  T88-24-S1. 
dated  December  9, 1988. 


;  The  applicable  service 
information  may  be  obtained  from 
Boeing  of  Canada.  Ltd.,  de  Havflland 
Division.  Garratt  Boulevard. 
Downsvlew.  Ontario  M3K 1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Momitain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  at  the  FAA,  New 
England  Region,  New  Yorlc  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream.  New 
York. 


hTiOM  contact: 
Mr.  John  Maher.  Aerospace  Engineer. 
New  York  Aircraft  Certification  Office 
(ANE-172).  FAA.  New  England  Region. 
181  South  Franklin  Avenue,  Room  202. 
Valley  Stream.  New  York  11561; 
telephone  (516)  791-a22a 
awPHMiiiTaiiv  wiFOiMaATiON;  On 
December  9, 1888.  the  FAA  issued 
telegraphic  AD  T88-24-61,  applicable  to 
de  Havilland  Model  DHO-a-100  series 
airplanes,  which  requires  a  visual 
Inspection  of  the  left  and  ri^t  elevator 
output  quadrant  lever  for  correct 
installation,  and  replacement  of  any 
incorrectly  assembled  or  damaged  parts 
with  serviceable  parts  prior  to  further 
flight.  That  action  was  prompted  by  the 
finding  of  an  elevator  output  quadrant 
lever  installed  in  reverse  in  a  prototype 
Model  DHC-8-300  airplane.  This 
incorrect  installation  caused  the 
elevator  control  rod  to  deform.  This 
condition,  if  not  corrected,  could  result 
in  tamming  or  loss  of  the  elevator 
control,  and  could  compromise  the 
pilot's  control  of  the  airplane  during 
critical  flight  regimes.  Model  DHC-6-100 
series  airplanes  have  a  similar  elevator 
control  system  to  Model  DHC-8-300 
planes  and,  therefore,  may  be  subject  to 
this  same  problem. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  a  situatioo  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Transport  Canada,  which  is  the 
airworthiness  authority  of  Canada,  has 


issued  TriegrapMc  AD  CF-88-2S 
addressing  this  same  subject 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribation  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessmeat 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rale  mist  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  farther 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1879).  ff  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 

Aviation  Regulations  as  follows: 

PAirrSS-l  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Airtharilr  «•  U.S.C  13S4(s).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  07-448, 
January  12, 1963);  and  14  CFR  \\M. 

(39.13   [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing  Canada,  da  HavUknd  DivisiaK 

Applies  to  Model  DHC-6-100  series 
airplanes.  Serial  Numbers  1  through  128, 
certificated  in  any  category.  Compiianoe 
is  requtavd  witliin  the  next  SO  iwurs  time- 
in-servica,  unless  previously 
aocoRipliahed. 
To  preclude  the  possibility  of  deformation 

or  lamming  of  the  elevator  controi  system, 

accomplish  the  followiog: 
A.  Remove  inspection  panels  121  BL  and 

121  BR  or  the  floor  panel  in  flight 

compartment  aft  of  center  console,  and 
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inspect  tite  elevator  controi  quadrant  levers. 
Item  lao/Part  l<tamhars  <Z7M!46-vn  (left 
side)  and  aZ7iai4a-Me  fright  side),  for  correct 
installation.  Enanra  that  ttw  cnrvad  portiaa  af 
each  lever  points  forward. 

B.  If  l>oth  left  and  right  levers  curve 
forward,  no  furtiter  action  is  nfii  msaas j  and 
the  inspection  panels  may  be  reinstalled 

C  if  either  lever  curres  rearward,  inspect 
the  associated  push  rod  for  evidence  of 
l>ending  or  binding.  Replace,  prior  to  furtlier 
flight,  any  incorrectiy  tnstalleid  ierers  and 
damaged  push  rods  with  new  or  servicealila 
units,  as  applicabla. 

D.  An  ahemate  means  of  compbance  or 
adjustment  of  the  compliance  time,  wliicb 
provides  an  accep(al>ia  leva)  of  safiety,  may 
be  used  when  approved  by  liw  tinnngsr. 
New  York  Aircraft  Certification  Office.  FAA. 
New  England  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  tlie  Manager,  New  York 
Aircraft  CertiCcatian  OBica. 

E.  Special  fUgkt  petmits  ma/g  be  iaaued  is 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  is  ordar  to 
comply  with  tfia  requtreaieats  of  tlus  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  Boeing  of  Canada.  Ltd..  de 
Havilland  Division,  Carratt  Boulevard. 
Downaview,  Ontario  M3K  lYS,  Canada. 
This  information  may  be  examined  at 
the  FAA«  Northwest  Moimtain  Region, 
17900  Pacific  Ffighway  South.  Seattle. 
Washington,  or  at  the  FAA,  New 
England  Region.  New  York  Aircraft 
Certification  Office,  181  South  Franidin 
Avenue,  Room  202.  Valley  Stream,  New 
York. 

This  amendment  becomes  Elective 
January  27, 1989. 

It  was  effective  earlier  to  all  recipients 
of  Telegraphic  AD  TB8-24-51,  issued 
December  9, 1988. 

Issued  in  Seattle.  Wasbingtoa  (Hi 
December  28. 1988. 

OanaU  M.  Padacsoo, 

Acting  Manager.  Tranaport  AirpJatte 
Directotote  Aircraft  Certificatinm  Service. 
[FR  Doc.  80-785  Filed  1-12-88: 8:45  am) 
anjjMO  coot  4si»-i3-m 


14  CFR  Part  99 

(Docket  No.  ••-NM-11«-A0( 
6111] 


Air  NOfthlnoia  DIracthfee:  CA'Hk  Model 
C-212! 


applicable  to  CASA  Model  C-212  series 
aiiplanes.  whidt  requires  structural 
inspections  of  the  mechanical  wing  flap 
control  system  and  repair  or 
replacement  as  necessary.  Thn 
amendment  is  prompted  by  a  structural 
reevaluation  of  the  entire  flap  control 
system,  which  identified  certain 
significant  structural  components  winch 
need  to  be  inspected  for  damage, 
including  corrosion  and  cracking;  to 
assure  fte  continued  airworthiness  of 
the  flap  system.  Corrosion  or  cracking  in 
components  of  the  wing  flap  controi 
system,  if  not  detected  and  corrected, 
could  compromise  the  structural 
integrity  ol  the  flap  systeaL 

I  DATE  February  17. 1989, 
;  The  applicable  service 
information  may  be  obtained  from 
Contmcdones  Aeronautics  S.A.,  Getafe, 
Madrid.  Spain.  This  iDformation  may  be 
examined  at  the  FAA.  Northwest 
Mountafai  Region,  17900  Pacific  Hj^way 
South,  Seattle,  Washington,  or  the 
SeatUe  Aircraft  Certfficatkm  Office, 
9010  Bast  Marpnal  Way  South,  Seattle. 
Washington. 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule, 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


bTION  CONTACT! 
Mr.  Robert  C  McQvdcen. 
Standardization  Branch,  ANM-113; 
telephone  (206)  431-1979,  Maihng 
adcfress:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  gB16& 

proposal  to  amend  Part  38  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
CASA  Model  C-212  series  airplanes, 
which  requires  structural  inspections  of 
the  mechanical  wing  flap  control  system 
and  repair  or  replacement  as  necessary, 
was  published  in  the  Federal  Register  on 
October  2a  1988  (53  FR  41188). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
makiiig  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  !>aperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Contivl  Number  2120-00S6. 

It  is  estimated  that  61  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  11  manhours 
per  airplanes  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 


to  U.S.  op«vtors  is  estimated  to  be 
$28340. 

The  regulations  adopted  herein  wifl 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determind  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
in  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  E>OT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few.  if  any.  CASA  Model  C-212 
series  airplane  are  operated  by  small 
entities.  A  final  evalnaton  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket 

List  of  Subjects  hi  14  CFR  Part  3i 

Aviation  safety.  Aircraft 

Adoption  of  dw  Amendment 

Accordin^y,  pursuant  to  the  authority 
delegated  to  me  by  the  Adnumstrator. 
the  Federal  Aviation  Administration 
amends  (  39.13  of  I>art  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PAfrr30-4AaiENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11  Ja 


S  39.13    [Amaniidl 

2.  By  adding  the  following  new 
airworthiness  directive: 

CASA:  Applies  to  all  CASA  Model  C-212 
series  airplanes,  certificated  in  any 
categoty.  Cootpiiencc  is  raqaired  as 
indicated  below,  unless  previously 
accomplished. 
To  ensure  rymttnwing  ttractaral  integrity  of 
the  wing  flap  control  system,  accompliah  tiie 
following: 

A.  Within  six  months  after  the  effective 
dale  of  this  AD.  incorporate  a  revision  into 
the  FAA-approved  maintenance  inspection 
program  that  will  provide  for  inspection  of 
the  wing  flap  control  system  in  accordance 
with  CASA  Document  COM.  212-208. 
Revision  1.  dated  May  20, 1988.  The  non- 
destructive inspection  techniques  set  forth  in 
the  CASA  C-212  non-destructive  procedures 
(27-50-01  through  27-50-05)  provide 
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acceptable  methods  for  accomplishing  the 
inspections  required  by  this  AD.  All 
inspection  results,  positive  or  negative,  must 
be  reported  to  CASA  Product  Support,  in 
accordance  with  instructions  in  the  CASA 
Flap  Control  System  Inspection  Document. 
This  Supplemental  Structural  Inspection  (SSI) 
is  to  be  repeated  at  intervals  not  to  exceed 
4.000  landings. 

B.  Cracked  structure  or  damaged 
components  detected  during  the  inspection 
required  by  paragraph  A.,  above,  must  be 
replaced  prior  to  further  flight,  in  accordance 
with  CASA  Document  Com.  212-206. 
Revision  1.  dated  May  20. 1988. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
lns|>ector  (PMI),  who  may  add  any  comments 
■nd  then  send  it  to  the  Manager, 
Standardiration  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Contnicciones  Aeronauticas 
S.A,  Getafe,  Madrid.  Spain.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Wav  South.  Seattle,  Washington. 

This  amendment  becomes  effective 
February  17, 1960. 

Issued  in  Seattle,  Washington,  on 
December  28, 1968. 
Dsiiwl  M.  PaaeiBoo. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  89-790  Filed  1-12-89:  8:45  am) 
I  COW  4»IO-1S-li 


14CFftPart39 

[DoetMt  No.  M-ANC-44;  Amdt  3»-«103] 

AkwoclNn—  Dtfctiv—;  Ooodyr 
32xtJRie,  10PR.  P/N  32iQ0tQ2 


n  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


r.  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  early  removal  of  Goodyear 
32x8.8Rl6.  lOPR.  P/N  328Q0eG2  radial 
tires  installed  on,  but  not  limited  to. 
ATR-42  aircraft.  The  AD  is  needed  to 


prevent  tire  failure  which  could  cause 
an  unsafe  takeoff  or  landing  condition. 
OATU:  £;^ec//ve— February  12, 1989. 

Compliance — As  required  in  the  body 
of  the  AD. 

AOOmsscS:  The  applicable  Service 
Bulletin  (SB)  may  be  obtained  from 
Goodyear  S~A..  Colmar-Berg, 
Luxembourg. 

A  copy  ofthe  applicable  SB  is 
contained  in  the  Rules  Docket,  Docket 
No.  88-ANE-44,  Federal  Aviation 
Administration.  New  England  Region, 
OfHce  of  the  Assistant  Chief  Counsel,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
IfcOO  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
TOR  RJIITM0I  MTOMMATION  CONTACT: 
Terry  Fahr,  Boston  Aircraft  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7103. 

•UmnKNTARV  wiroimATioN.  The  FAA 
has  determined  that  there  have  been  at 
least  13  tire  failures  due  to  the  use  of  an 
incorrect  compound  material  in  the  tire 
carcass  during  manufacture.  Premature 
tire  failures  such  as  those  experienced 
could  cause  an  unsafe  takeoff  and/or 
landing  possibly  leading  to  extensive 
aircraft  damage.  Since  this  condition  is 
likely  to  exist  or  develop  on  other  tires 
of  the  same  type  design,  an  AD  is  being 
issued  which  requires  eariy  removal  of 
certain  serial  dated  Goodyear 
32X8.8R16.  lOPR.  P/N  328Q08G2.  radial 
tires  installed  on.  but  not  limited  to, 
ATR-42  aircraft 

The  regulations  adopted  herein  «vill 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Coochision 

The  FAA  has  determined  that  this 
regulation  only  involves  approximately 
900  tires  and  will  cost  approximately 
$360,000.00.  Therefore.  I  certify  that  this 
action:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291.  and  (2)  is  not  a 
"signiricant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 


copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"FOR  FURTHER  INFORMATION 
CONTACT*. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety. 

Adoption  of  tlM  Amendntent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  39-(AMENOEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421.  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1963);  and  14  CFR  11.80. 

§39.13    lAiMndad] 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD): 

Goodyoar  Applies  to  32x8.8Rl6. 10PR.  P/N 
328Q0eG2  radial  tires,  with  serial  dales 
Iwtween  80eOGxxx  and  8320Gxxx. 
inclusive,  installed  on,  but  not  limited  to, 
ATR-42  aircraft. 
Compliance  is  required  within  14  days  after 

the  effective  dale  of  this  AD.  unless  already 

accomplished. 
To  prevent  tire  failure,  accomplish  the 

following: 

(a)  Remove  from  service  all  tires  which 
have  accumulated  more  than  300  landings. 
On  tires  for  which  no  landing  record  has  been 
maintained,  remove  when  the  center  grooves 
measure  0.15  in.  (4mm).  or  less,  in  any 
location  on  the  circumference  of  the  tire,  and 
replace  with  serviceable  tires. 

Notes:  (1)  Tires  with  serial  dates  l)etween 
aoeOGxxx  and  8320Cxxx.  inclusive,  may  be 
used  as  replacements  subject  to  the 
restrictions  of  paragraph  (a)  above.  Tires 
with  serial  dates  prior  to  8060Gxxx  and  after 
&320XXX  are  approved  without  restrictions. 

(2)  Goodyear  Alert  Service  Bulletin  32-001. 
dated  Decemt>er  5. 1968.  applies  to  this  AD. 

(3)  Investigation  is  continuing  and  this  AD 
may  l>e  amended  in  light  of  the  results  of  the 
investigation. 

(b)  Aircraft  may  l>e  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  l>e  accomplished. 

(c)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager.  Boston 
Aircraft  Certiflcation  Office.  Engine  and 
Propeller  Directorate.  Aircraft  Certification 
Service.  Federal  Aviation  Administration,  12 

^ew  England  Elxecutive  Park,  Burlington. 
Klassachusetts  01803:  telephone  (617)  273- 
7103. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  inspector,  the  Manager. 
Boston  Aircraft  Certification  Office.  Engine 
and  Propeller  Directorate.  Aircraft 


Federal  Register  /  Vol.  54.  No.  9  /  Friday.  January  13.  1989  /  Rule*  and  Regulationa 1343 


Certification  Service.  Federal  Aviation 
Administration.  12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803: 
telephone  (617)  273-7103.  may  adfust  the 
compliance  time  specified  in  this  AD. 

This  amendment  becomes  effective  on 
February  12. 1989. 

Issued  in  Burlington.  Massachusetts,  on 
December  29. 1988. 
lack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certiftcation  Service. 
|FR  Doc.  89-788  Filed  1-12-89:  8:45  am) 

BIUJNQ  CODE  4*10- 13-M 


14  CFR  Part  39 

(Docfcot  No.  88-NM-112-AD;  Amdt  39- 
6105) 

Airworttiiness  Directives:  Gutfstream 
Aerospace  IModel  Q-IV  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKNC  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Gulfstream  Model  G-IV 
series  airplanes,  which  currently 
requires  discontinuing  all  autopilot/ 
flight  director  instrument  landing  system 
(ILS)  operations,  and  disabling  of  the 
approach  mode  in  the  autopilot/ flight 
director.  This  amendment  adds  an 
optional  modification  which,  if  installed, 
removes  the  restrictions  on  the  use  of 
the  autopilot/flight  director  established 
by  the  existing  AD,  and  reestablishes 
normal  ILS  operations.  This  amendment 
also  limits  the  applicability  of  the  AD  to 
airplanes.  Serial  Numbers  1000  through 
1059  only.  This  action  is  prompted  by 
recent  modifications  to  the  design  of  the 
Sperry/Honeywell  SPZ-8000  flight 
guidance  computer  (FGC),  which  have 
corrected  the  deflciencies  addressed  in 
the  existing  AD. 

EFFECTIVE  DATE:  February  13. 198a 
AOORESSES:  The  applicable  service 
information  may  be  obtained  from 
Gulfstream  Aerospace  Corporation.  P.O. 
Box  2206,  Savannah,  Georgia  31402- 
2206.  This  information  may  be  examined 
at  the  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle.  Washington,  or  FAA.  Central 
Region.  Atlanta  Aircraft  Certification 
Office.  1669  Phoenix  Parkway.  Suite 
210C.  Atlanta.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Williams.  Aerospace 
Engineer.  Atlanta  Aircraft  Certiflcation 
Offlce.  Systems  and  Equipment  Branch. 
ACE-130A.  FAA.  Central  Region, 
Atlanta  Aircraft  Certiflcation  Offlce, 


1669  Phoenix  Parkway,  Suite  210a 
Atlanta,  Georgia  30349;  telephone  (404) 
991-3020. 

SUPPLEMENTARY  INFORMATN>N:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regultions  to  revise  AD  88-02- 
01,  Amendment  39-5849  (53  FR  3737; 
February  9, 1988),  applicable  to 
Gulfstream  Model  G-IV  series  airplanes, 
to  provide  for  an  optional  terminating 
action  that  would  permit  normal 
autopilot/flight  director  ILS  operations 
to  be  resumed,  and  to  limit  the 
applicability  of  the  existing  AD.  was 
published  in  the  Federal  Register  on 
August  31. 1988  (53  FR  33499). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  Notice. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  60  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  It 
will  take  approximately  4  manhours  per 
airplane  to  accomplish  the  optional 
terminating  modiflcation,  at  an  average 
labor  cost  of  $40  per  manhour.  There  is 
no  charge  for  modiflcation  parts.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  those  U.S.  operators  who 
accomplish  the  optional  terminating 
action  is  established  to  be  $160  per 
airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certifled  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  this  action  does  not 
impose  a  requirement,  but  provides  an 
optional  means  of  compliance  with  an 
existing  regulation.  A  fmal  evaluation 
has  been  prepared  for  this  regulation 
and  has  been  placed  in  the  docket. 


List  of  Siib}ecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  use.  106(g)  (Revised  Pub.  L  97-449. 
)anuary  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  revising  AD  88-02-01. 
Amendment  39-5849  (53  FR  3737; 
February  9. 1988).  by  revising  the 
applicability  statement  and  adding  a 
new  paragraph  F..  as  follows: 

Gulfstream  Aerospace:  Applies  to  Model  G- 
IV  series  airplanes.  Serial  Numbers  1000 
through  1059.  certificated  in  any 
categor>'.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  the  potential  display  and  use  of 
hazardously  misleadirig  information  from  the 
flight  guidance  computer  (FGC)  during  an  ILS 
approach,  accomplish  the  following: 

A.  Prior  to  further  flight  add  the  following 
to  the  limitations  section  of  the  airplane  flight 
manual  (AFM)  and  notify  all  crewmemt>ers. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM: 

"ILS  approaches  utilizing  the  flight  director 
and/or  autopilot  are  prohibited." 

B.  Prior  to  further  flight  affix  an 
appropriate  placard(5)  on  the  instrument 
panel  in  full  view  of  both  crewmembera. 
stating: 

"FUGHT  DIRECTOR/COUPl-ED  ILS 
APPROACHES  PROHIBITED." 

C  Prior  to  further  flight,  affix  an 
appropriate  placard  to  the  Approach  Mode 
Arm  (APR)  switch  on  the  autopilot  control 
panel  stating: 

"MSE  PROHIBfrED." 

D.  Within  15  days  after  the  effective  date  of 
this  AD,  disable  the  approach  mode  in  the 
autopilot/flight  director  in  a  manner 
approved  by  the  Manager.  Atlanta  AircrafI 
Certification  Office.  FAA.  Central  Region. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  wtiidi 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office.  FAA. 
Central  Region. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  fPMT).  who  may  add  comments  and 
then  send  it  to  the  Manager.  Atlanta  Aircraft 
Certification  Office. 


BEST  COPY  AVAILABLE 
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F.  Inslaltation  of  the  modirication  of  the 
autopilot/radio  atlimeter  in  accordance  with 
Gulfslream  Aerospace  Aircraft  Service 
Change  |ASC)  «53A.  dated  May  12. 1988. 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  A.  through  D.. 
above. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Gulfstream  Aerospace 
Corporation.  P.O.  Box  2206,  Savannah. 
Georgia  31402-2206.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  FAA,  Central  Region. 
Atlanta  Aircraft  CertiHcation  Office. 
1669  Phoenix  Parkway.  Suite  210C. 
Atlanta,  Georgia. 

This  amendment  becomes  effective 
February  13. 1980. 

Issued  in  Seattle.  Washington,  on 
December  23. 1988. 
DarreO  M.  Psderaoo, 
Acting  Manager.  Transport  Airplane 
Directorate.  Northwest  Mountain  Region. 
|FR  Doc.  89-784  Filed  1-12-89:  8:45  am) 
Muam  cooc  4tM-is-ii 


14  CFR  Part  39 

|Doci(«t  Na  M-NM-181-AD:  Amdt  39- 
61KI 

Airworthiness  Directives:  Honeywell, 
Inc  Sperry  FMZ-MO  Rigtit 
itfanagement  System,  as  Installed  in, 
but  Not  Umited  to,  GuHstream  Model 
G-IV  and  Canadair  Model  CL-601 
Series  Airplanes 

AOCMCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

tUMMAllY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  any  aircraft  equipped  with 
certain  Honeywell.  Inc..  Sperry  FM2^-600 
Flight  Management  Systems  (FMS)  using 
triple  inertial  reference  systems  (IRS)  as 
navigation  sensors.  This  AD  requires 
operation  of  the  third  IRS  in  the  attitude 
mode  on  entire  flights  when  intending  to 
cross  the  180  degree  meridian.  This 
amendment  is  prompted  by  reports  of 
FMS  navigation  position  jumps  as  high 
as  300  nautical  miles  when  crossing  the 
180  degree  meridian.  This  condition,  if 
not  corrected,  could  result  in  aircraft 
navigation  outside  the  assigned 
airspace. 

EFFECnVE  DATC:  February  6. 1989. 

AOoncsscK  There  is  no  applicable 
service  information. 


FON  RNITHeit  INFORMATK>M  CONTACT: 
Mr.  Herb  Peters,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office.  ANM-133L,  FAA,  Northwest 
Mountain  Region.  3229  East  Spring 
Street.  Long  Beach.  California:  telephone 
(213)  988-5353. 

SUTPLEMENTAirV  tNFOftMATION:  An 
aircraft  operator,  whose  aircraft  was 
equipped  with  dual  Honeywell,  Sperry 
FMZ-800  Flight  Management  Systems 
(FMS)  and  triple  inertial  reference 
systems  (IRS),  reported  an  FMS  position 
jump  after  crossing  the  180  degree 
meridian.  Investigation  revealed  that  the 
position  jump  was  caused  by  a  design 
error  in  the  part  of  the  FMS's  navigation 
computer  that  determines  present 
position  when  the  system  is  receiving 
position  information  from  three  IRS.  The 
investigation  also  revealed  that  these 
navigation  computers  operate 
satisfactorily  when  the  system  is 
receiving  position  information  from  two 
or  fewer  IRS.  and  that  aircraft  equipped 
with  three  IRS  can  prevent  the  FMS 
position  jump  by  operation  of  the  third 
IRS  in  the  attitude  mode  (by  selecting 
"ATT*  using  the  appropriate  third  IRS 
mode  select  switch). 

The  magnitude  of  the  inadvertent 
position  jump  can  be  as  high  as  300 
nautical  miles,  either  due  east  or  due 
west  from  the  aircraft's  actual  position. 
The  FMS  outputs  navigation  information 
to  the  aircraft's  course  deviation 
indicator,  flight  director,  and  autopilot. 
Such  an  FMS  position  jump,  if  not 
corrected,  could  cause  the  aircraft  to  be 
navigated  off-course.  Continued  use  of 
the  erroneous  data  could  cause  the 
aircraft  to  be  navigated  outside  its 
assigned  airspace. 

Since  this  condition  is  likely  to  exist 
on  aircraft  equipped  with  the  deficient 
Honeywell,  Inc..  Sperry  FMZ-flOO  FMS 
navigation  computers  and  triple  IRS,  this 
AD  requires  a  revision  to  the  FAA- 
approved  Airplane  Flight  Manual  (AFM) 
or  the  FAA-approved  Airplane  Flight 
Manual  Supplement  (AFMS)  to  require 
that  the  third  IRS  be  operated  in  the 
attitude  mode  on  flights  intending  to 
cross  the  180  degree  meridian. 

Honeywell  has  produced  a  family  of 
FMS  navigation  computers,  only  some  of 
which  include  the  subject  design  error. 
This  AD  applies  to  any  aircraft  equipped 
with  three  IRS,  and  one  or  more  of  the 
deficient  FMS  navigation  computers. 
The  deficient  navigation  computers  can 
be  identified  by  the  navigation 
computer's  part  number  or  the 
navigation  computer's  software 
configuration  as  indicated  on  the  FMS 
control  display  unit  (CDU). 

This  AD  also  provides  for  an  optional 
terminating  action  which  consists  of 


replacing  certain  software  in  the 
deficient  navigation  computers  with 
modified  software.  Although  this  action 
is  currently  optional,  the  FAA  may 
consider  further  rulemaking  action  to 
require  the  replacement  of  the  deficient 
computers  in  all  affected  aircraft. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  an  aircraft.  It  has 
been  further  determined  that  this 
document  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFH  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
januury  12. 1983):  and  14  CFR  11.89. 
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S  39.13    [Amendsdl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Honeywell,  Inc.;  Applies  to  Sperry  FMZ-800 
Flight  Management  System  (FMS) 
navigation  computers,  part  numbers 
7004402-801.  -811.  or  -832,  if  the  FMS's 
are  interfaced  with  and  configured  for 
the  use  of  navigation  data  from  triple 
inertial  reference  systems.  These  FMS 
navigation  computers  are  known  to  be 
installed  in.  but  not  limited  to  Gulfstream 
Model  C-IV  and  Canadair  Model  CL-Wl 
series  airplanes.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  FMS  position  jumps  while 
crossing  the  180  degree  meridian,  accomplish 
the  following: 

A.  Within  15  days  after  the  effective  date 
of  this  AD.  add  the  following  to  the 
LJmitalions  Section  of  the  FAA-Approved 
Airplane  Flight  Manual  (AFM).  or  FAA- 
approved  Airplane  Flight  Manual  Supplement 
(AFMS).  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM  or 
AFMS. 

IF  FLIGHT  ACROSS  THE  180  DEGREE 
MERIDL\N  IS  INTENDED.  THE  THIRD 
INERTIAL  REFERENCE  SYSTEM  MUST  BE 
OPERATED  IN  THE  "ATT'  MODE. 

B.  The  required  AFM  or  AFMS  limitation, 
required  by  paragraph  A-  above,  may  be 
removed  and  the  third  IRS  may  be  operated 
normally  when  the  aircraft's  FMS  navigation 
computers  are  replaced,  as  follows: 

1.  Replace  Honeywell  P/N  7004402-801 
(software  configuration  DELr-8N)  computers 
with  P/N  7004402-803  (software  configuration 
DEL  10)).  -804  -806.  or  -006  (software 
configuration  NZ-8804)  computers: 

2.  Replace  Honeywell  P/N  7004402-811 
(software  configuration  DEL-6S)  computers 
with  P/N  7004402-813  or  -903  (software 
configuration  DEL  lOP)  computers: 

3.  Replace  Honeywell  P/N  7004402-832 
(software  configuration  DEL-9T)  with  P/N 
7004402-833  or  -904  (software  configuration 
NZ-8801)  computers. 

C.  An  alternate  means  of  comphance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  It  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  «vith  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  becomes  effective 
February  6, 1989. 


Issued  in  Seattle.  Washington,  on  January 
4.1989. 

Lm>y  A  Keith. 

Manager,  Transport  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  89-787  Filed  1-12-89: 8:45  am] 
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14  CFR  Part  39  | 

[Dociiet  Na  88-NM-113-AO;  AmdL  3»- 
6110] 

Airwortliiness  Oirecttves:  Short 
Brothers,  PLC.  Model  SD3-60  Series 


AGEN^  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTWN:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Shorts  Model  SD3-60 
series  airplanes,  which  requires 
repetitive  inspections  of  the  engine 
power  control  cables,  and  replacement 
of  the  cable(s),  if  necessary.  This 
amendment  is  prompted  by  reports  of 
frayed  or  damaged  wires  in  the  power 
control  cables.  This  condition,  if  not 
corrected,  could  lead  to  loss  of  engine 
power  or  loss  of  the  pilot's  control  of 
engine  power  during  flight,  which  could 
result  in  a  forced  engine  shutdown.  This 
amendment  also  provides  for  an 
optional  terminating  action  for  the 
required  repetitive  inspections. 
EFFECTIVE  DATE:  February  17. 1989. 

ADORESSES:  The  applicable  service 
information  may  be  obtained  from  Short 
Brothers.  PLC.  Service  Representative, 
2011  Crystal  Drive.  Suite  713.  Arlington. 
Virginia  22202-3702.  Ttiis  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  OfHce.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Mr.  William  Schroeder.  Standardization 
Branch.  ANM-113:  telephone  (206)  431- 
1565.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington. 
96168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive,  applicable  to 
Model  SD3-60  series  airplanes,  to 
require  repetitive  inspections  of  the 
engine  power  control  cables,  and 
replacement  of  the  cable(s).  if  necessary. 
was  published  in  the  Federal  Register  on 
September  13. 1968  (53  FR  35322). 


Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule, 
but  noted  that  there  is  a  Revision  1  to 
Service  Bulletin  SD360-76-0a  dated 
October  12. 1988.  and  recommended  that 
this  revision  be  reflected  in  the  final 
rule.  The  FAA  concurs  and  has  revised 
the  final  rule  to  reflect  Revision  1  as  an 
alternate  ser\'ice  information  reference 
for  the  inspection  procedures. 

Since  issuance  of  the  Notice,  Short 
Brothers  has  issued  Service  Bulletin 
SD360-76-09.  dated  October  1988.  which 
describes  procedures  to  replace  the 
power  control  cables  and  pulleys.  Such 
replacement  terminates  the  need  for  the 
repetitive  inspections.  Accordingly,  a 
new  paragraph  C  has  been  added  to  the 
final  rule  to  indicate  that  the  required 
repetitive  inspections  may  be 
terminated  following  completion  of  the 
replacement  of  the  power  control  cables 
and  pulleys,  in  accordance  with  that 
service  bulletin. 

In  addition,  while  the  applicability 
statement  in  the  Notice  specified 
airplanes  "as  listed  in  Service  Bulletin 
SD360-76-08."  that  service  bulletin 
applies  to  "all  SD3-60  aircraft" 
Therefore,  the  applicabiUty  statement  of 
the  final  rule  has  been  revised  to  apply 
to  all  Model  SD3-60  series  airplanes. 

The  FAA  has  determined  that  these 
changes  will  neither  increase  the 
economic  burden  on  any  operator,  nor 
increase  the  scope  of  the  AD. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  tliat  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above. 

It  is  estimated  that  78  airplanes  of  U.S. 
registry  nvill  be  affected  by  this  AO.  that 
it  will  take  approximately  40  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
S124.8O0. 

Ilie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  TTierefore.  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
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i*  not  considered  to  be  m«|ar  wider 
Executive  Order  12291  or  significant 
under  DOT  Reguialory  Micies  snd 
Procedures  (44  FR  11094:  Fel>ruary  28^ 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  tviU  not  have  a  significant 
econoaaic  impact,  Accpositive  or 
negative,  on  a  substantial  number  of 
small  entities  because  few,  if  any. 
Shorts  Model  SDS-flO  are  operated  by 
small  entities.  A  final  evahiaton  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  38 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amertds  section  30.13  of  Part  39  of  the 
Federal  Aviation  Regulations  as  foUows: 

PART  39-iAMENOEOl 

1.  The  authority  citation  for  l*art  39 
continues  to  read  as  foUowr 

Authority:  4S  VS.C.  1354<a;.  14Z1  and  1423; 
49  U.S.C  106(g]  (Revised  Pub.  L  97-449. 
January  tZ  1983):  aod  14  CFH  11.09. 


$39.13    lAwinimi 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  BtoUwra:  Applies  to  all  Model  SD3-eO 
series  airplanes,  certificated  in  any 
calejjory.  CompKance  required  as 
indic«ted.  unless  prevtoosry 
accomplished 

To  prevent  Iom  of  engine  power  during 
night  •ceompMt  Ote  foilowifig: 

A.  Prior  to  the  •cauaubtioa  d  1.fl»  mfkl 
hours  or  withm  60  dayt  after  the  effective 
dale  of  this  AD,  whichever  occurs  later,  and 
there«fter  at  intervab  not  lo  exceed  1J200 
flight  hours,  inspect  the  engjoe  power  cootrol 
cables  for  broken  wires,  in  accordance  with 
Shorts  Service  Bulletin  SD360-78-08.  dated 
May  9. 1988.  or  Revrsion  1.  dated  October  12, 
198& 

E  If  four  or  more  broken  wires  are  detected 
in  any  24-tnch  length  of  cable  during  the 
inspection  required  by  paragraph  A.,  above, 
replace  the  cable  with  an  airworthy  cable 
assembly  prior  to  further  fliskt.  and  repeal 
the  inspections  required  by  paragraph  A^  at 
intervals  not  to  exceed  1 JOO  fTight  hours. 

C  The  repetitive  inspections  required  by 
pdragraphs  A.  and  B..  above,  may  be 
lermindlpd  foNowing  completion  of  the 
replacement  of  the  power  control  cahtea  and 
pulleys,  m  accordance  with  Shorts  Model 
SU3-60  Service  BuMetin  SOaao-Te-tHi  dated 
October  1989. 

U.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager. 
Slandardtzstton  Branch.  A.NM-113,  FAA. 
Northwest  Mo«mldin  Region. 


Note;  The  request  shouU  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  coinmente 
and  Iham  smkI  it  to  the  Manager. 
Standardization  Branck  ANM-113. 

E.  Special  (light  peraiits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishemnl  of  inspections  and/or 
modiHcations  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  hiave  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Short  Brothers.  PLC  Service 
Representative.  2011  Crystal  Drive.  Suite 
713,  Arlington,  Virginia  22202-37IB. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Seattle  Transport 
Airplane  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  aaKMhneal  becomes  effective 
February  17. 1989. 

Issued  ia  Seattle.  WaahiB^toii.  oo 
December  20^  1988. 
DaneUM.PedeiMQ. 
Acting  Maaoger.  TYvnaport  Akptone 
Directoraia,  Aircraft  Certificatioa  Service. 
|FR  Doc  8S-781  Filed  1-12-99;  8c4S  amj 


weather  conditions  in  controlled 
airspace. 

EFFCCnvC  date:  0901  utc  April  6, 1989. 


14  CFR  Part  71 

lAlrspaee  Docket  No.  ••-AGL-12) 


Control  Zone 

TranaMoii  ATM  AttMraHon; 

OH 


AflOKV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKNC  Final  rule. 

summary:  The  nature  of  this  action  is  to 
establish  a  control  sone  area  and  alter 
the  existing  transition  airspace  near 
Wilmington,  OH.  Airborne  Express  bub 
operations  take  place  nightly.  Monday 
through  Friday  between  2300  to  0700 
hours  local  time.  Aircraft  arrivals  and 
departures  during  these  hours  are  highly 
concentrated. 

During  these  peak  hours  of  operations 
in  the  vicinity  of  Airborne  Airpark 
Airport  especially  during  marginal 
Visual  Flight  Rule  (VFR)  weather 
conditions,  the  number  of  VFR  flights 
has  increased.  The  FAA  believes  this 
mix  between  Instnmient  Flight  Rule 
(IFR)  and  VFR  aircraft  is  a  degradation 
of  air  safety. 

The  intent  of  this  action  is  to  enhance 
safety  for  all  potential  users  of  this 
airspace.  The  estabhshment  of  a  control 
zone  will  segregate  aircraft  using 
approach  procedures  In  IFR  conditions 
from  other  airtraft  operating  under  VFR 


RM  RMTNOI  WrOWMATIOM  COMTACT 

Harold  C.  Hale,  Air  Traffic  EMvision, 
Airspace  Branch.  AGI/-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Dea  Plaines.  IDinois 
60018.  telephone  (312)  604-7360. 


History 

On  Monday.  July  2S,  1988.  the  Federal 
Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  estabKsh  a  control  zone  aiuf 
alter  the  existing  transition  area  near 
Wihnfngton.  OH  (53  FR  27870). 

Interested  parties  were  invited  to 
pariicfpate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Five  comments  were  received  including 
Gail  Lewis,  Director  Airspace,  Ainraft 
Owners  and  Pilots  Association  (AOPA); 
Messrs.  David  Beam.  Chnton  County 
Airport  Authority;  Don  Brown:  Robert 
McLane,  Ffighlaiid  County  Airport 
Authority;  and  Ed  Wright  Four  of  the 
commenters  objected  to  the  proposed 
action  and  one  commenter  offered 
recommendations. 

All  five  comments  expressed  concerns 
that  the  proposal  would  negatively 
affect  other  «ea  airports.  The  prknary 
airports  of  concern  include  Clinton 
County.  Bamett  and  HoUister.  Although 
it  appears  that  Clinton  County  Airport 
borders  the  sone.  in  actuality  the  airport 
is  outside  the  zone  by  a  statute  mile  and 
will  be  minimally  affected  by  this 
proposal.  Bamett  and  HolKster  are  the 
only  airports  located  within  the 
proposed  control  zone.  The  FAA  found 
that  accommodatioiTS  could  be  made  for 
Hollister  Airport  by  using  a  one  mile 
cutout  without  compromising  safety.  No 
provisions  coald  be  made  for  Bamett 
since  it  underlies  the  Final  Approach 
Area  of  the  VOR  RWY  04  Standard 
Instrument  Approach  Procedure. 

Three  commenters  obiected  to  the 
proposal  because  of  the  potential  impact 
it  would  have  on  general  aviation  during 
daylight  hours.  These  commenters 
stated  that  many  aircraft  are  not  radio 
equipped,  and  that  a  hardship  would 
result  in  obtaining  clearances  when  the 
control  zone  is  effective.  The  FAA 
believes  that  these  commenters  were 
not  cognizant  of  the  fact  that  the  control 
zone  would  only  be  operational  at  night 
The  proposed  control  zone  was  never 
intended  to  be  effective  24  hours  a  day. 
nor  during  daylight  hours. 
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The  intent  is  to  enhance  safety  during 
the  nightly  hours  of  Airborne  Express 
hub  operations  and  the  control  zone  is 
only  in  effect  during  IFR  weather 
conditions.  In  Notices  of  Imposed 
Rulemaking  (NPRM)  the  phrase  'The 
control  zone  is  effective  during  specific 
dates  and  times  established  in  advance 
by  a  Notice  to  Airmen  *  *  *  "  is 
commonly  used  for  the  establishment  of 
part-time  control  zones.  In  oitler  to 
alleviate  concerns  of  a  24-hour  a  day 
zone  at  Wilmington.  OH.  this  rule 
includes  the  specific  days  and  times  the 
control  zone  is  effective. 

In  addition  to  the  above,  one  of  the 
commenters  stated  that  the  control  zone 
would  have  a  negative  economic  and 
regulatory  impact;  the  zone  was  not 
justifiable  for  training  purposes;  was 
inappropriate  in  terms  of  size  and 
geographic  layout;  and.  that  Notices  to 
Airmen  (NOTAM's)  are  issued  during 
Airborne  Express  hub  operation  hours 
and  are  working  well 

The  FAA  believes  the  economic  and 
regulatory  effect  to  be  minimal  since  the 
zone  will  be  effective  at  night  and  only 
during  periods  when  weather  conditions 
are  below  three  (3)  miles  visibility  and/ 
or  1000*  ceiling.  We  agree  that  training 
does  not  justify  the  establishment  for 
the  control  zone.  The  zone  is  solely 
based  on  enhancing  safety  during 
Airbome's  hub  operations.  The  size  of 
the  zone  is  based  on  data  from  the  Flight 
Standards  Division,  and  the  type  of 
aircraft  flying  in  and  out  of  the  airport 
From  this  information  the  zone  is 
designed  to  protect  all  Standard 
Instrument  Approach  Procedures 
(SIAPs)  at  the  airport.  The  NOTAM 
process  is  strictly  for  temporary 
situations  and  not  intended  for 
permanency.  The  NOTAM  process  does 
not  allow  for  the  advantage  of  a  graphic 
on  a  chart. 

There  were  other  comments  which 
were  non-aeronautical  in  substance 
which  were  not  made  a  part  of  this 
study. 

Because  there  would  be  no  significant 
impact  on  the  operation  and  use  of 
underlying  airports,  the  FAA  believes 
that  the  economic  and  regulatory  impact 
effects  of  this  action  will  be  minimal. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Sections  71.171 
and  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  control  zone  area  and 


modifies  the  existing  transition  area 
airspace  near  Wilmington,  OH. 

This  control  zone  is  necessary  to 
enhance  safety  due  to  the  increasing 
number  of  VFR  flights  in  the  vicinity  of 
Airbome  Airpark  Airport,  Wilmington, 
OH,  during  marginal  and  below  VFR 
weather  conditions  and  while  air  traffic 
operations  are  at  peak  activity. 

The  FAA  believes  this  control  zone 
will  reduce  the  risk  of  midair  collisions 
and  promote  the  efficient  control  of  air 
traffic.  The  airspace  required  would 
lower  the  floor  of  controlled  airspace 
from  700  feet  above  the  surface  down  to 
the  surface  within  a  five  statute  mile 
radiiu  of  the  geographic  center  of 
Airborne  Airpark  Airport  and  with  4.25 
statute  miles  each  side  of  the  040 
Midwest  VOR  radial  extending  from  the 
five  mile  radius  to  8.5  statute  miles 
northeast  of  the  airport:  and  within  4.25 
statute  miles  each  side  of  the  214 
Midwest  VOR  radial,  extending  from  the 
five  mile  radius  to  8.5  statute  miles 
southwest  of  the  airport  excluding  that 
portion  of  airspace  within  a  1-mile 
radius  of  Hollister  Field  Airport. 
Wilmington.  OH  (lat.  39*28'15'  N..  long. 
83*42'30'  W.).  The  control  zone  will  be 
effective  from  2300  to  0700  hours,  local 
time,  Monday  through  Friday. 

The  present  transition  area  is  being 
modified  to  accommodate  existing 
SIAPs  to  Airborne  Airpark  Airport  The 
modification  consists  of  reducing  the  10 
mile  radius  to  an  8.5  mile  radius  and 
adding  an  extension  from  the  radius  to 
13  miles  northeast  of  the  airport.  The 
width  of  the  extension  includes  5.25 
miles  each  side  of  the  Midwest  VOR  040 
radial 

Aeronautical  maps  and  charts  tvill 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  areas  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  t>ody  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore:  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  mle"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FH  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audiarity:  49  VS.C  1348(al.  1354(a).  ISia 
Executive  Order  10854:  49  U.S.C.  I06{g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.89. 


571.171    lAmended) 

2.  Section  71.171  is  amended  as 
follows: 

Wikmngtoo.  OH  |New| 

Within  a  5  mile  radius  of  Airbome  Airpark 
Ai^wrt.  Wilmington.  OH  (lat.  3r25'46'  N, 
long.  83°4r58'  W.):  and  within  4.2S  miles 
each  side  of  the  040  Midwest  VOR  radial 
extending  from  the  5  mile  radius  area  to  8.5 
miles  northeast  of  the  Airbome  Airpark 
Airport  and  within  4.25  miles  each  side  of  the 
214  Midwest  VOR  radial  extending  from  the 
5  mile  radius  area  to  8.5  miles  southwest  of 
the  Airborne  Airpark  Airport  excluding  that 
portion  of  airspace  within  a  1-mile  radius  of 
Hollister  Reld  Airport  Wilmingtoa  OH  (lat 
39*28'15'  N..  long.  83"42'30'  W.).  This  control 
zone  is  effective  from  2300  to  0700  hours, 
local  time.  Monday  through  Friday. 


S  71.181    (AmMMledl 

3.  Section  71.181  is  amended  as 
follows: 

WUmington.  OH  ptevised| 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5  mile 
radius  of  Airbome  Airpark  Airport. 
Wilmington.  OH  (lat.  39*25'46'  N..  long. 
fa'trx'  W.):  and  within  5.25  miles  each  side 
of  the  040  Midwest  VOR  radial  extending 
from  the  8.5  mile  radius  to  13  miles  northeast 
of  Airbome  Airpark  Airport. 

Issued  in  Des  Plaines.  Illinois,  on  December 
21.1988. 

Teddy  W.  Buicham. 
Manager.  Air  Traffic  Division. 
(FR  Doc  89-794  Filed  1-12-89:  8:45  am) 

SILLMC  COOE  «S1»-13-a 


14  CFR  Part  97 

(Docket  Na  25771;  Arndt  No.  1391 1 

Standard  Instrument  Approach 
Procedures;  Miscellatieous 
Amendntents 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
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action:  Final  rale. 


tUMMAlw.  Hut  aneiMimeat  esUbbtbes, 

amends,  suspends,  or  revoke*  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actiona  are 
nec<led  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnimeni  fh^t  rules 
at  the  affected  airports. 
OATCS:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Rq^ter 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 
AODWtlwr  Availability  of  matter* 
incorporated  by  reference  In  the 
amendment  is  as  follows: 

For  ExomiaaUoo — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington.  DC  20691: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  it 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOM  FURTHCR  INFORMATION  CONTACT. 
Paul  |.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420).  Air  Transportation 
Division,  Plight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20691;  telephone  (202) 
287-8277. 

SUPPLEMENT  AMY  MFONMATION:  TbiS 

amendment  to  Part  97  of  the  Federal 


AviaUoo  RegttlatioBS  (14  CFR  Part  17) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SlAPsV  The  complete 
regulatory  description  of  each  SiAP  is 
contained  in  offidal  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  i  97.20 
of  the  Federal  Aviation  Reg^ilations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  82B0-3. 8280-4. 
and  a280-&.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Begistat 
expensive  and  impractical.  Fiurther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  th^  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
idoitification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  dale  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  baaed  oo 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  rsviiied  criteria.  Some  SIAP 
amendments  iMy  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronaubcal  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 


where  applicable,  that  good  cause  exists 
for  BkakJng  sooie  SIAPs  effective  in  less 
than  30  days. 

The  FAA  baa  determiiked  that  this 
regulation  only  involves  an  established 
body  of  tedmical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  la  not  a  '^ajor 
rule"  under  Executive  Order  122S1:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pohdes  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrsnt  preparation  of  s 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Sol^ects  fa  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

iMMd  io  Waahingtoa  DC  oa  laoMiy  «. 

■am. 

RohsrtLCiiaihfcb. 

Acting  Dinctor,  Ftight  Sttwdbnk  Service. 

Adoption  of  the  Amendment 

Accordingiy.  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0001  gm.t  on  the  dates 
specified,  as  follows: 

PAirr  97-4AIIENOCO) 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Aalhadtr. «  V.&C.  IMO^  ia64(al  1421.  and 
ISia  40  VSH  106(g)  (reviaed.  Pub.  L  V-449. 
January  12. 1983;  and  14  CFR  11.49(bl  (2]]. 

.  .  .  Effective  April  t^  1969 

Vaidex.  AK— Valdec  LDA/Dh4E-C  Aaidt  2 
Casper.  WY— Natrooa  County  Intl.  VOR/ 

DME  RWY  3.  Amdt.  3 
Casper.  WY— Natrona  County  Intl  VOR/ 

DME  or  TACAN  RWY  21,  Amdt  7 
Casper.  WY— Natrona  County  Intl  ILS  RWY 

3,Amdt4 

.  .  .  Effective  hiorch  9.  1999 

Fort  HiMcfcuca-Sierra  Vista.  AZ— Libby 

AAF/Siena  Vista  Mwii.  LOC  RWY  2a. 

AmdL  1.  CANCELLED 
Magnolia.  AR— Magnoba  Muni.  NDB  RWY 

35.  Aiadt.  2.  CANCELLED 
Magnolia,  AR— Magnolia  Muni.  NDB  RWY 

as.  Orig. 
St.  Augustine.  PL— St.  Augustine.  VOR  RWY 

13.  Amdt.  4 
Atlanta.  GA— Dekaib-Peachtree.  VOR/DME 

RWY  34.  Orig.  CANCELLED 
Waycross.  CA — Waycross-Ware  County. 

NDB  RWY  la.  Amdt.  5 


J 


T^'ll^Spfe  "^ 
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Mount  Airy,  NC— Mount  Airy /Surry  County, 

NDB-A.  Amdt.  2  * 

Whitevllle.  NC — Columbus  County  Muni, 

NDB  RWY  5,  Amdt.  3 
Charleston.  SC— Charleston  AFB/Intl.  VOR/ 

DME  or  TACAN  RWY  3.  Amdt.  12 
Charleston.  SC-Charleston  AFB/IntL  VOR/ 

DME  or  TACAN  RWY  15.  Amdt.  13 
Charleston.  SC— Charleston  AFB/lntl,  VOR/ 

DME  or  TACAN  RWY  21.  Amdt.  12 
Charleston.  SC— Charleston  AFB/lntl,  VOR/ 

DME  or  TACAN  RWY  33.  Amdt.  12 
Charleston.  SC— Charleston  AFB/lntl. 

RADAR-1.  Amdt  15 

.  .  .  Effective  February  9, 1989 

Windsor  Locks,  CT-^radley  IntL  VOR  RWY 

15,  Orig. 
Muncie.  IN — Delaware  County-Johnson  Field. 

NDB  RWY  32,  Amdt.  10 
Muncie.  IN — Delaware  County-Johnson  Fiekl. 

ILS  RWY  32.  Amdt.  7 
Baltimore.  MD— Martin  State,  NDB  RWY  14, 

Amdt.  6 
Baltimore,  MD— Martin  State.  NDB  RWY  32. 

Amdt  6 
Falls  City,  NE— Brenner  Field.  NDB-A  Amdt 

2 
Qeveland.  OH-Oeveland-Hopkins  Intl.  ILS 

RWY  28,  Amdt  19 
Geveland.  Oi  1— aeveland-Hopkins  intl. 

RADAR-1,  Amdt.  31 
Cleveland.  OH— Cleveland-Hopkins  Intl 

RNAV  RWY  10,  Amdt  10 

.  .  .  Effective  December  23. 1988 

Baltimore.  MD— Martin  State,  VOR/DME  or 

TACAN  1  RWY  14.  Amdt  4 
Baltimore,  MD— Martin  State,  ILS  RWY  32. 

Amdt  2 
Baltimore,  MD— Martin  SUte,  RNAV  RWY 

14.  Amdt  3 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  777 

I  Docket  Na  81269-82691 

Exports  of  Certahi  Alaska  Crude  OH  to 
Canada 

agency:  Bureau  of  Export  | 

Administration,  Commerce. 
action:  Interim  rule  with  request  for 
comments. 

summary:  Section  777.6(d)(1)  of  the 
Export  Administration  Regulations 
(EAR)  permits  the  exporJ  of  crude  oil  for 
use  or  consumption  in  Canada,  except 
for  crude  oil  transported  by  pipeline 
over  a  right-of-way  granted  pursuant  to 
section  203  of  the  Trans-Alaska  Pipeline 
Authorization  Act  (Alaska  crude  oil) 
and  crude  oil  from  the  Naval  Petroleum 
Reserves.  This  rule  amends  that  section 
of  the  EAR  to  authorize  the  export  of 
50,000  barrels  per  day  of  Alaska  crude 


oil  to  Canada.  The  amendment  made  by 
this  rule  implements  Annex  902.5  of  the 
United  States-Canada  Free-Trade 
Agreement  which  became  effective  on 
lanuary  1. 1988. 

EFFEcnvc  DATES:  This  rule  is  effective 
January  13, 1989.  Comments  must  be 
received  by  February  13, 1989. 

ADDRESSES:  Written  comments  (six 
copies]  should  be  sent  to:  Rodney  A. 
Joseph.  Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration.  Department  of 
Commerce.  Room  160a  Washington.  DC 
20230. 

FOR  FURTHER  INFORMATION  CONTACT 

Rodney  A.  Joseph.  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202) 
377-8171. 

SUPPLEMENTARY  INTORSSATION: 

Background 

On  September  2a  1988,  President 
Reagan  signed  the  United  States- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  (Pub.  L 
100-449).  SecUon  305  of  that  Act 
implements  Aimex  902.5(3)  of  the  United 
States-Canada  Free-Trade  Agreement 
that  deals  with  trade  in  energy  goods, 
including  a  provision  to  export  up  to 
50.000  barrels  per  day  of  Alaska  North 
Slope  crude  oil  In  order  to  implement 
this  provision,  section  305(a)  amends 
section  7(d)  of  the  Export 
Administration  Act  of  1979,  as  amended, 
to  permit  the  exportio  Canada  of  50.000 
barrels  per  day  of  crude  oil  that  has 
been  transported  by  pipeline  over  a 
rightK>f-way  granted  pursuant  to  section 
203  of  the  Trans-Alaska  Pipeline 
Authorization  Act  bi  addition,  on 
December  31, 1988,  President  Reagan 
made  certain  findings  and 
determinations  under  four  other  statutes 
that  restrict  exports  of  crude  oil. 
specifically:  section  103  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C 
6212);  section  28(u)  of  the  Mineral 
Leasing  Act,  as  amended  by  the  Trans- 
Alaska  Pipeline  Authorization  Act  of 
1973  (30  U.S.C  l&5(u)):  section  28  of  the 
Outer  Continental  Shelf  Lands  Act  (43 
U.S.C  1354);  and  10  U.S.C  7430(e). 

The  Statement  of  Administrative 
Action  that  accompanied  the  Free-Trade 
Agreement  to  the  Congress  contained  a 
description  of  all  the  actions  that  would 
be  taken  to  implement  the  crude  oil 
provision,  including  a  change  in  the  EAR 
to  allow  petroleum  (crude  or  products) 
to  be  exported,  even  in  the  absence  of 
proof  that  the  petroleum  is  not 
commingled  with  products  of  the  Naval 
Petroleum  Reserves. 


This  interim  rule  amends  (  777.6  of 
the  Export  Administration  Regulations 
to  provide  for  the  licensing  of  the  50.000 
barrels  per  day  to  Canada  to  be 
distributed  quarterly  among  applicants 
on  a  pro  rata  basis.  In  accordance  with 
the  implementation  Ad,  this  interim  rule 
requires  that  any  ocean  transportation 
of  Alaska  crude  oil  authorization  under 
this  rule  be  by  vessels  documented 
under  section  12106  of  Title  46,  United 
States  Code.  Furthermore,  this  interim 
riile  provides  that  an  application  must 
be  submitted  on  Form  BXA-622P,  that 
an  applicant  must  have  title  to  or  a 
contract  to  ptuxhase  the  quantity  stated 
on  the  application,  that  licensed 
quantities  for  four  calendar  quarters 
may  be  combined  into  one  or  more 
shipments,  ant  that  the  applicant  cannot 
transfer  the  license  to  another  person. 

This  rule  establishes  procedures  and 
time  limits  for  filing  applications  ami  the 
procedures  to  followed  in  approving 
quantities  for  export  by  applicants.  For 
each  calendar  quarter,  applications  may 
be  filed  in  February,  May,  Augixst,  and 
November  preceding  the  quarter  for 
which  authorization  will  be  requested. 
Applications  will  be  issued  prior  to  the 
beginning  of  a  quarter.  For  the  First 
Quarter  of  1989,  applications  will  be 
accepted  until  February  1, 1989. 
Validated  licenses  will  be  issued  by 
February  15. 1989.  The  quantities 
authorized  will  be  computed  based  on 
the  total  amount  of  oil  permitted  by  this 
rule  for  the  period  February  15  through 
March  31. 

The  interim  rule  also  contains  a 
provision  to  ensure  that  petroleum 
exports  are  not  disallowed  because  of 
lack  of  proof  that  those  exports  are  not 
derived  from  or  commingled  with 
petroleum  from  the  Naval  Petroleum 
Reserves. 

This  rule  is  being  issued  in  interim 
form  to  permit  timely  implementation  of 
the  terms  of  the  Agreement  while 
providing  for  public  comment  prior  to 
the  development  of  the  final  regulations. 
Comments  are  encouraged  on  all 
aspects  of  this  rule.  Comments  are 
particularly  requested  concerning  the 
method  for  determining  the  quantity  to 
be  authorized  for  each  validated  license 
and  how  licensed  quantities  should  be 
determined  when  a  pro-rata  share 
would  be  less  than  an  economical 
shipment  quantity. 

Rulenuking  Requirements  and 
Invitation  to  Comment 

1.  Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  or  regulation  within  the 
meaning  of  section  1(a)  of  Executive 
Order  12291,  and  it  is  not  sub)ect  to  the 
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requirements  of  that  Order.  Accordingly, 
no  preliminary  or  Hnal  Regulatory 
Impact  Analysis  has  to  be  or  will  be 
prepared. 

2.  This  rule  contains  a  collections  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  These 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0694-0005  and  0694- 
0027.  The  public  reporting  burden  to 
apply  for  a  short  supply  crude  oil  license 
is  estimated  to  average  4  hours.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  OfTice  of 
Administration.  Bureau  of  Export 
Administration.  Room  3889.  Department 
of  Commerce.  Washington,  DC  20230 
and  to  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Projects. 
0694-0005  and  0694-0027.  Washington. 
DC2DS03. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553).  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  fmal  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
requirements  because  it  involves  a 
foreign  affairs  function  of  the  United 
States  in  that  it  implements  a  part  of  the 
United  States-Canada  Free-Trade 
Agreement. 

This  rule  is  not  subject  to  the 
requirements  of  section  13(b)  of  the 
Export  Administration  Act  because  it  is 
not  imposing  new  controls.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 


The  period  for  submission  of 
comments  will  close  February  13. 1989. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
DepaHment  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations.  All  public  comments 
on  these  regulations  will  be  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4086. 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo.  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

5.  This  interim  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12812. 

List  of  SubjecU  in  15  CFR  Part  777 

Administrative  practice  and 
procedure.  Exports.  Forests  and  forest 
products.  Petroleum,  and  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Part  777  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  768  through  799)  is  amended  as 
follows: 


PART  777— (AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  777  is  revised  to  read  as  follows: 

Authority:  Pub.  L  9&-72.  93  Slat.  503  (50 
U.S.C.  app.  2401  el  seq.].  as  amended  by  Pub. 
L  97-145  of  December  29. 1981.  by  Pub.  L  99- 
64  of  July  12. 1985.  by  Pub.  L  100-180  of 
December  4. 1987.  by  Pub.  L.  100-418  of 
August  23. 1988.  and  by  Pub.  L.  100-449  of 
September  28. 1988;  E.0. 12525  of  July  12. 1985 
(50  FR  28757).  )uly  16. 1985):  sec.  103.  Pub.  L 
94-163  of  December  22. 1985  (42  U.S.C.  6212). 
as  amended  by  Pub.  L  99-58  of  luly  2. 1985: 
sec  101.  Pub.  L  93-153  of  November  16. 1973 
(30  U.S.C.  185):  sec.  28.  Pub.  L  95-372  of 
September  18. 1978  (43  U.S.C.  1354):  E.O. 
11912  of  April  13, 1976  (41  FR  15825.  .^pril  15. 
1976).  as  amended:  sees.  201(1)  and  20l(li)(e|. 
Pub.  L  94-258  of  April  5, 1976  (10  I'.S.C.  7420 
and  7430(e)):  Presidential  Findings  of  )unc  14. 
1985  (50  FR  25189,  )une  18. 1985)  and 
December  31. 1988  (54  VR  271.  |anuar>'  5. 
1989):  and  sec.  125.  Pub.  L  99-64  of  |uly  12. 
1985  (46  use.  466(c)). 

2.  In  9  777.6,  paragraph  (d)  is  amended 
by  revising  the  introductory  text,  by 
revising  the  NOTE  that  follows 
paragraph  (d)(l)(i)(B),  and  by  adding  a 
new  paragraph  (d)(l)(x),  as  follows: 

S  777.6    Petroleum  and  petroleum 
products. 

•        •        •        •        * 

(d)  Issuance  of  Export  Licenses. 
Petroleum  Commodity  Groups,  as 
identifled  in  the  following  paragraphs, 
are  deHned  in  Supplement  No.  2  to  Part 
777.  Submit  each  application  for  a 
validated  license  to  export  a  commodity 
from  one  of  these  groups  to:  Office  of 
Export  Licensing.  ATTN:  Short  Supply. 
Bureau  of  Export  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230. 

Include  with  each  license  application 
the  documentation  required  by 
S  777.6(e).  Applications  will  be 
considered  subject  to  the  appropriate 
provisions  of  this  section. 

(1)  *  *  * 
(i)  *  *  * 
(B)  •  *  * 

Note:  Paragraphs  777.6(d)(1)  (ii)  througti 
(vii)  and  (x)  tielow  apply  to  all  crude  oil. 
including  Alaska  North  Slope  crude  oil. 

(x)  Exports  of  Certain  Alaska  Crude 
Oil  to  Canada.  Tht>  Croup  A  commodity 
will  be  exported  under  the  following 
conditions: 

(A)  The  commodity  is  domestically 
produced,  has  been  transported  by 
pipeline  over  a  right-of-way  granted 
pursuant  to  section  203  of  the  Trans 
Alaska  Pipeline  Authorization  Act  (43 
U.S.C.  1652),  and  is  being  exported  to 
Canada  for  consumption,  in  Canada; 


r3.^.y«^JJ 
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(B)  Any  ocean  transportation  of  the 
commodity  will  be  made  by  vessels 
documented  for  United  States  coastwise 
trade  under  46  U.S.C.  12106.  Only  barge 
voyages  between  the  State  of 
Washington  and  Vancouver,  British 
Columbia,  and  comparable  barge 
movements  across  waters  between  the 
U.S.  and  Canada  may  be  excluded  from 
this  requirement.  The  Department  of 
Commerce  will  determine,  in 
consultation  with  the  Maritime 
Administration,  iwhether  such 
transportation  is  "ocean"  transportation; 
and 

(C)  The  export  complies  %vith  the 
provisions  contained  in  paragraph  (f)  of 
this  section. 

•        •        •        •        • 

3.  In  I  777 A,  paragraph  (e)(2),  is 
amended  by  revising  the  intit>dactory 
text  and  the  introductory  text  of  the 
affidavit  and  by  removing  paragraph  (d) 
of  the  affidavit  and  footnote  3  as 
follows: 

§  777.6    Petroleum  and  petroleum 
products* 

***** 

(e)  Documentation.  *  *  * 

(1)  *  *  • 

(2)  A  sworn  affidavit,  signed  by  an 
authorized  representative  of  the 
exporter,  reading  as  follows  (insert 
paragraph  (a)  or  (b).  as  appropriate,  and 
paragraph  (cj): 

AFFIDAVIT         I  I 

"1.    

(Name) 

(Title) 

of — 

(Company) 

HEREBY  CERTIFY  that  to  the  best  of  my 

knowledge  and  belief  the 


t Quantity) 
.blsof 

(Commodity) 


4.  In  S  777.6,  paragraph  (f)  is  added  to 
read  as  follows: 

9  777.6    Petroleum  and  petroleum 
products. 

•        •        *        •        • 

(f)  Exports  of  Certain  Alaska  Crude 
Oil  Pursuant  to  §  777.6(d)(l)(x).  An 
average  of  no  more  than  50,000  barrels 
per  day  of  Alaska  crude  oil  transported 
by  pipeline  over  a  right-of-way  granted 
pursuant  to  section  203  of  the  Trans- 
Alaska  Pipeline  Authorization  Act  for 
use  or  consumption  in  Canada  will  be 
authorized  as  follows: 

(1)  Authorization  to  export  such 
Alaska  crude  oil  will  be  granted  on  a 
quarterly  basis.  Applications  will  be 
accepted  by  the  Office  of  Export 
Licensing  no  earlier  than  two  months 


prior  to  the  beginning  of  the  calendar 
quarter  in  question,  but  must  be 
received  no  later  than  the  first  day  of 
the  month  preceding  the  calendar 
quarter.  For  example,  for  the  calendar 
quarter  beginning  April  1  and  ending 
June  30,  applications  will  be  accepted 
beginning  February  1.  but  must  be 
received  no  later  than  March  1. 

(2)  The  quantity  stated  on  each 
application  must  be  the  total  number  of 
barrels  for  the  quarter — not  a  per  day 
rate.  This  quantity  must  not  exceed 
50,000  barrels  times  the  number  of 
calendar  days  in  the  quarter. 

(3)  Each  application  shall  include 
support  documents  providing  evidence 
that  the  applicant  has  either 

(i)  Title  to  the  quantity  of  barrels 
stated  in  the  application  or 

(ii)  A  contract  to  purchase  the 
quantity  of  barrels  stated  in  the 
application. 

(4)  The  quantity  of  barrels  authorized 
on  each  validated  license  for  export 
during  the  calendar  quarter  will  be 
determined  by  the  Office  of  Export 
Licensing  as  a  prorated  amount  based 
on: 

(i)  The  number  of  licenses  issued  for 
the  quarter. 

(ii)  The  quantity  requested  on  each 
license  appUcation;  and 

(iii)  The  total  number  of  barrels  that 
may  be  exported  by  all  license  holders 
during  the  quarter  (50,000  barrels  per 
day  multiplied  by  the  number  of 
calendar  days  during  the  quarts-). 

(5)  AppUcant  may  combine  their 
licensed  quantities  for  as  many  as  four 
consecutive  calendar  quarters  into  one 
or  more  shipments,  provided  that  the 
validity  period  of  none  of  the  affected 
licenses  has  expired. 
***** 

Dated:  famiary  la  IMS. 

Midwel  E.  ZKfaaria. 

Assistan  t  Secretary  for  Export 
Administration. 

(FR  Doc  89-902  Filed  l-12-«9: 8:45  am] 
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Bureau  of  Economic  Analyato 

15  CFR  Part  806 

[Docket  Na  80656-6262] 

Direct  Investment  Surveys;  Ctiange  In 
ReportioQ  Refjuirementa  for  the 
Annual  Survey  of  Foreign  Direct 
Investment  In  tite  United  States 

AOENCV:  Bureau  of  Economic  Analysis. 

Commerce. 

action:  Final  rule. 


SUMMAMV:  This  final  rule  amends  15 
CFR  Part  806  by  changing  the  reporting 
requirements  for  the  BE-15.  Annual 
Survey  of  Foreign  Direct  Investment  in 
the  United  States.  The  survey  is  a 
mandatory  survey  conducted  by  the 
Bureau  of  Economic  Analysis  (BEA). 
U.S.  Department  of  Commerce,  under 
authority  of  the  International  Investment 
and  Trade  in  Services  Survey  Act. 
Under  a  proposed  rule  published 
earlier  in  the  Federal  Re^ster,  BEA  had 
planned  to  raise  the  exemption  level  for 
the  BE-15  survey — the  level  below 
which  reports  are  not  required — from 
$10  miihon  to  $20  millioa.  Since 
publication  of  the  proposed  rule,  BEA 
has  received  pubbc  comment  opposing 
the  raising  of  the  exemption  level.  Under 
this  final  rule,  the  exemption  level  for 
the  survey  will  remain  at  tlO  million, 
but.  in  order  to  keep  the  reporting 
burden  to  a  minimum,  a  short  form  will 
be  instituted  for  reporting  by  foreign- 
owned  U.S.  afBliates  between  the  $10 
and  $20  million  levels. 

EFFECTIVE  DATE  This  rule  will  be 
effective  February  13, 1989. 

FOR  FURTHER  MFORMATION  CONTACTS 

Betty  L  Barker.  Chief.  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington.  DC  20230: 
phone  (202)  523-065a 

SUPPLSKirrARY  eroRMATiow.  In  the 
September  20, 1968,  Federal  Register, 
Volume  53,  No.  182.  53  FR  36468.  the 
Bureau  of  Economic  Analysis  published 
a  notice  of  proposed  rulemaking  to  raise 
the  exemption  level  for  the  BE-15, 
Annual  Survey  oi  Foreign  Direct 
Investment  in  the  United  States,  from 
$10  million  to  $20  million,  primarily  to 
minimise  the  burden  on  respoodents. 
Thereafter,  a  nimiber  of  letters 
commenting  on  the  proposed  rule  were 
received  by  BEA.  One  letter  supported 
the  increase  in  the  exemption  level  on 
the  grounds  that  it  would  have  reduced 
the  survey  reporting  burden  without 
causing  significant  loss  of  data.  The 
other  letters  opposed  the  increase  in  the 
exemption  level  on  the  grounds  that  it 
would  have  resuhed  in  a  deterioration 
of  the  database. 

Because  large  affiliates  account  for  a 
very  high  percentage  of  the  foreign 
direct  investment  universe  in  valoe 
terms,  the  increase  in  the  exemption 
level  wKNild  not  have  significantly 
reduced  the  retiabihty  of  the  data 
overall  or  for  the  vast  maiority  of 
country,  industry,  and  State  cells 
published.  However,  it  could  have 
adversely  affected  the  data  for  certain 
countries,  industries,  and  States  in 
which  small  investments  account  for  a 
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sisnificant  share  of  the  total  The 
additional  data  collected  under  a  $10 
million  exemption  level  would  enaura 
that  the  quality  of  the  data  in  these  cells 
is  maintained  Thus,  after  careful 
consideration  of  the  comments  received. 
BEA  has  decided  to  leave  the  exemption 
level  at  $10  million,  but.  in  an  effort  to 
keep  the  reporting  burden  to  a  minimum. 
to  institute  a  short  form  for  reporting  by 
affiliates  in  the  $10  to  $20  million  range. 

The  exemption  level  for  a  given 
survey  is  the  level  of  a  U.S.  affiliate's 
assets,  sales,  or  net  income  below  which 
reporting  is  not  required  (A  U.S. 
affiliate  is  •  U.8.  business  enterprise  in 
which  a  foreign  person  otvns  or  controls, 
directly  or  indirectly,  10  percent  or  more 
of  the  voting  securities  if  an  incorported 
business  enterprise  or  an  equivalent 
interest  if  an  unincorporated  business 
enterprise.) 

The  BB-15  annual  survey  is  part  of 
BEA's  regular  data  collection  program 
for  foreign  direct  investment  in  the 
United  States.  The  survey  is  mandatory 
and  is  conducted  pursuant  to  the 
International  Investment  and  Trade  in 
Services  Survey  Act  (22  U.aC  3101- 
3106). 

This  rule  will  be  effective  with  the 
BE-15  survey  covering  a  U.S  affiliate's 
fiscal  year  ending  during  1988.  The  1968 
forms  will  be  mailed  out  in  March  1969 
and  will  be  due  May  31. 1969.  The  last 
BE-15  survey  conducted  covered  the 
year  1966.  (A  BE-15  survey  is  not 
conducted  in  a  year,  such  as  1967,  when 
a  BE-12  benchmark  survey  is 
conducted) 

BEA  estimates  that  5,100  U.S. 
affiliates  will  be  required  to  file  the  BE- 
15  survey.  Of  these.  3,300  will  be 
required  to  file  the  long  form  and  1 JOO 
will  be  required  to  file  the  short  form. 

The  public  reporting  burden  for  the 
long  form  is  estimated  to  vary  from  2  to 
685  hours  per  response,  with  an  average 
of  9  hours  per  response,  and  the  burden 
for  the  short  form  is  estimated  to  vary 
from  1  to  2  hours  per  response,  with  an 
average  of  1.S  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate,  including  suggestions  for 
reducing  this  burden,  may  be  sent  to 
Director.  Bureau  of  Economic  Analysis 
(BE-1).  U.S.  Department  of  Commerce, 
Washington.  DC  20230;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (0606- 
0034).  Washington.  DC  20503. 

Executive  Order  122tl 

BEA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
in  E.0. 12291  because  it  is  not  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  Increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Exacutiv*  Order  12tl2 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
1261Z 

Paparwofk  Kaductioo  Act 

The  collection  of  information 
requirement  in  this  final  rule  has  been 
approved  by  OMB  (OMB  No.  0606-0034). 

RagidBtory  Flexibility  Act 

The  General  Counsel  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
e06(b)).  that  this  rule  Kvill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
U.S.  affiliates  below  the  $10  million  level 
are  exempt  from  reporting  in  the  survey. 
In  addition,  in  order  to  keep  the 
reporting  burden  on  smaller  entities  to  a 
minimum,  a  short  form  is  being 
instituted  for  affiliates  in  the  $10  to  $20 
million  range.  Therefore,  a  regulatory 
flexibility  analysis  was  not  prepared 

List  of  Subjects  in  15  CFK  Part  MS 

Economic  statistics.  Foreign  direct 
investment  in  the  United  States. 
Reporting  and  recordkeeping 
requirements. 

Dated  December  20, 1988. 
AOaaaYowg. 

Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble.  BEA  amends  IS  CFR  Part  806 
as  follows: 


PART  806-{AMENOEO] 

1.  The  autliority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authotitr-  5  use  301.  22  U.S.C.  3101-310& 
and  EO.  11961.  at  amended 

2.  Section  806.15  is  amended  by 
revising  paragraph  (i)  to  read  as  followK 

OTW.10    rvceiyn  isreci  nweainiani  n  me 
UnNad  Stales. 


(i)  Annual  report  form.  BE-15 — 
Annual  Survey  of  Foreign  Direct 
lnvestm«nt  in  the  United  States:  One 
report  is  required  for  each  consolidated 
U.S.  affiliate,  except  a  bank,  exceeding 
an  exemption  level  of  $10,000,000.  A 
long  form.  Form  BE-15(LF].  must  be  filed 
by  each  nonbank  U.S.  affiliate  for  which 
at  least  one  of  the  three  items — total 
assets,  sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  U.S.  income  taxes — 
exceeds  $20,000,000  (positive  or 
negative):  a  short  form.  Form  BE-15(SF), 
must  be  filed  by  each  nonbank  U.S. 
affiliate  for  which  at  least  one  of  the 
three  items  exceeds  $10,000,000  but  no 
one  item  exceeds  $2O.0Oa0OO  (positive  or 
negative).  U.S.  affiliates  that  are  banks 
are  exempt  from  the  reporting 
requirements  of  this  survey. 

(FK  Doc  88-831  Filed  1-12-8B:  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rooo  ano  unig  AonMnmi  iiioii 

21  CFR  Pwt  S20 

Oral  |>naana  Form  Htm  lunlnui  Dnioa 
Not  8ub)«ct  To  Certification; 
Lovamlaola  Raainato  and  Famphur 


f.  Food  and  Drug  Administration. 
Acnme  Final  rule. 

■UnauJiY.  In  the  Federal  Register  of 
lune  24. 1968  (53  FR  23756).  the  Food  and 
Drug  Administration  (FDA)  published  a 
document  which  amended  the  animal 
drug  regulations  to  reflect  approval  of  a 
new  animal  drug  application  (NADA) 
filed  by  American  Cyanamid  Co.  The 
NADA  provides  for  use  of  a  paste 
containing  levamisole  resinate  and 
famphur  for  treating  cattle  infected  with 
certain  worms,  grubs,  and  lice.  FDA  is 
amending  the  Regulation  for  the  paste  so 
that  its  warning  statement  will  be 
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consistent  with  those  of  the  other 
levamisole  drug  products. 

EFFCCnvc  date:  January  13. 1989. 

FOR  FURTHCII  INFOiniATION  CONTACT: 

Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4913. 

SUPPLEMCNTARV  INFORMATION:  In  the 
Federal  Register  of  June  24, 1988  (53  FR 
23756),  FDA  published  a  document 
which  amended  the  animal  drug 
regulations  to  reflect  approval  of  NADA 
139-858  filed  by  American  Cyanamid 
Co.  The  NADA  provides  for  the  use  of  a 
paste  containing  levamisole  resinate 
and  famphur  for  treating  cattle  infected 
with  specified  worms,  grubs,  and  lice. 

The  regulation  reflecting  approval  of 
the  paste  contains  the  warning 
statement  "Do  not  use  in  lactating  or  dry 
dairy  cows  within  10  days  of 
freshening."  However,  regulations 
covering  several  other  levamisole- 
containing  drug  products  contain 
statements  warning  against  use  of  the 
drugs  in  dairy  animals  of  breeding  age. 
Accordingly,  the  regulation  for  the  paste 
is  being  amended  in  21  CFR 
S20.1242g(f)(3]  so  that  its  warning 
statement  will  be  consistent  with  those 
of  the  other  drug  products. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec  512(i).  82  Stat.  347  (21  U.S.C. 
aeObCi)):  21  CFR  5.10  and  5.83.  I 

S52ai242g    (Ammdedl 

2.  Section  520.1242g.  Levamisole 
resinate  and  famphur  paste  is  amended 
in  paragraph  (f)(3)  by  removing  the 
fourth  sentence  which  reads  "Do  not  use 
in  lactating  or  dry  dairy  cows  within  10 
days  of  fi^shening."  and  adding  in  its 
place  "Do  not  administer  to  dairy 
animals  of  breeding  age." 

Dated:  January  9, 1989. 
Rolterl  C  Livingsloo, 

Deputy  Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
jFR  Doc.  89-833  Filed  1-12-89: 8:45  am] 

Bnxmo  COK  41«0-0t-M 


DEPARTMENT  OF  STATE 
Bureau  of  Conaular  Affairs 
22  CFR  Part  94  | 

1108.880) 

International  ChUd  At>duction 

AOCNCY:  Department  of  State. 
action:  Final  rule. 

SUMMIARY:  This  rule  adds  a  Pari  94  to  22 
CFR  for  the  purpose  of  setting  forth  the 
functions  of  the  U.S.  "Central  Authority" 
under  the  1980  Hague  Convention 
between  the  United  States  and  other 
countries  on  the  Civil  Aspects  of 
International  Child  Abduction.  The 
functions  of  a  "Central  Authority"  are 
enumerated  in  the  Convention  and 
further  defined  in  federal  implementing 
legislation.  The  purpose  of  this 
regulation  is  to  explain  in  non-technical 
terms  how  the  U.S.  "Central  Authority" 
will  function. 

EFFECTIVE  DATE:  Final  rule  effective  July 
1,1988. 

FOR  FURTHER  INFORMMTION  CONTACT: 

Mr.  Carmen  A.  DiPlacido,  Director, 
Office  of  Citizens  Consular  Services, 
202-647-3666. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  State  published  in  53  FR 
23606  of  June  23. 1988  an  interim  rule  to 
provide  an  opportunity  for  comment 
prior  to  the  entry  into  force  of  the 
Convention. 

We  have  received  no  comments,  and 
are  therefore  adopting  the  interim  as  the 
final  rule  with  the  effective  date  of  July 
1, 1988  as  originally  published. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981,  and,  for  the  purposes 
of  certification  required  by  the 
Regulatory  Flexibility  Act,  will  not  have 
an  impact  on  small  business  entities. 
The  collection  of  information 
requirements  contained  in  the  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  22  CFR  Part  94 

International  child  abduction. 

For  the  reasons  set  forth  in  the 
preamble.  Part  94,  added  as  an  interim 
rule  on  June  23. 1988.  (53  FR  23608)  is 
adopted  as  final  without  change. 
Joan  M.  Clark, 

Assistant  Secretary  for  Consular  A  ffairs. 
December  23, 1988. 
|FR  Doc.  89-619  Filed  1-12-89:  &45  am) 

BILLING  CODE  4710-Oft-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  626 

( FHWA  Docket  No.  sr-ICI 
RiN  212S-AA8S 

Pavement  Policy  for  Highways 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Final  rule. 


This  document  revises  the 
regulation  on  pavement  design  policy 
and  procedures  in  order  to  set  forth  a 
policy  to  select,  design,  and  manage 
Federal-aid  highway  pavements  in  a 
cost-effective  manner  and  to  identify 
pavement  work  eligible  for  Federal-aid 
funding.  The  revisions  will  require  each 
State  Highway  Agency  (SHA)  to  have  a 
Pavement  Management  System  (PMS) 
that  is  acceptable  to  the  FHWA  and  is 
based  on  concepts  described  in 
American  Association  of  State  Highway 

rand  Transportation  Officials  (AASHTO) 
publications  including  its  1985 
I    "CuideUnes  on  Pavement  Management" 
I    Each  SHA  will  be  required  to  have  a 
process  that  is  acceptable  to  FHWA  for 
the  type  selection  and  design  of  new  or 
reconstructed  pavement  structures.  Each 
SHA  will  also  be  required  to  have  a 
pavement  rehabilitation  selection 
process  that  is  acceptable  to  FHWA  and 
that  includes  identification  of  candidate 
solutions  and  a  methodology  for 
structural  design.  The  revisions  will 
replace  the  existing  regulation  to  assure 
that  appropriate  practices  and 
procedures  are  utilized  by  the  SHAs  in 
order  to  promote  safe  and  cost-effective 
pavements. 

EFFECTIVE  DATE:  January  13. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Norman  J.  Van  Ness.  Director, 
Office  of  Highway  Operations,  (202) 
366-0341  or  Mr.  Michael  J.  Laska.  Office 
of  Chief  Counsel.  (202)  366-1383.  Federal 
Highway  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
Office  hours  are  from  7:30  a.m.  to  AHO 
p.m.  e.t.,  Monday  through  Friday,  except 
legal  holidays. 

SUPPUEMENTARY  INFORaUTWN. 
Pavement  design  policy  and  procedures 
for  Federal-aid  highway  projects  are 
contained  in  23  CFR  Part  626.  The 
standards,  policies,  standard 
specifications,  guides,  and  references 
(publications)  that  are  approved  by  the 
FHWA  for  application  on  all  Federal-aid 
highway  projects  are  listed  in  23  CFT? 
Part  625.  The  standards,  policies,  and 
standard  specifications  for  pavement 
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design  are  cited  in  {  625.4(aMll)-  Part 
628  currently  approves  and  incorporates 
by  reference  the  publication  entitled  the 
"American  Association  of  State 
Highway  and  Transportation  Officials 
( AASHTO)  Interim  Guide  for  Design  of 
Pavement  Structures,  1972,"  Chapter  III 
Revised  1981.  for  application  on  Federal- 
aid  projects.  On  May  7. 1986  (51  FR 
16830).  the  list  of  publications  contained 
in  Part  625  was  revised  and  updated.  In 
order  to  accurately  differentiate 
between  those  publications  establishing 
Federal  standards  and  those  containing 
guidance  and  information,  a  new  section 
entitled  "Guides  and  references"  was 
added  to  Part  625.  For  those  publications 
that  provide  informational  and  guidance 
material  only,  the  incorporation  by 
reference  was  withdrawn  and  the 
publication  citation  was  placed  in  the 
new  guide  and  reference  section.  By  the 
May  7. 1986.  flnal  rule,  an  additional 
publication  entitled  "Guidelines  on 
Pavement  Management.  AASHTO  1985" 
(Pavement  Management  Guide]  was 
added  as  a  reference  at  S  625.5(a)(7).  To 
be  consistent  with  the  May  7. 1986. 
policy  on  reference  citations,  the  FHWA 
will  add  the  1986  publication  entitled 
"AASHTO  Guide  for  Design  of 
Pavement  Structures"  (1986  Guide)  to 
9  625.5(a).  "Guides  and  references."  The 
AASHTO  views  the  Pavement 
Management  Guide  and  the  1966  Guide 
as  information  and  guidance  materials 
and  not  as  technical  policies  and 
standards.  The  FHWA  shares  this  view 
and  is  revising  Part  626.  A  notice  of 
proposed  rulemaking  (NPRM)  was 
published  in  the  Fecteral  Regiirter  on 
January  28. 198a  (53  FR  2041)  in  which 
the  FHWA  requested  comments  on  the 
proposed  regulation.  Originally 
comments  were  to  be  received  by  April 
25,  1988;  however,  pursuant  to  a  request 
received,  the  comment  period  was 
extended  to  May  27, 1988,  by  notice 
published  in  the  Fadaral  Register  on 
April  11. 19ea  (53  FR  11875). 

Discussion  of  Comments 

Sixty-nine  written  comments  were 
received  in  the  docket.  Of  the  sixty-nine 
comments,  thirty-six  were  from  SHAs, 
fourteen  were  from  county  and  city 
highway  agencies,  three  were  from  local 
planning  organizations  and  sixteen  from 
other  public  and  private  organizations 
or  individuals.  The  majority  of 
comments  received,  including  those 
from  AASHTO.  support  both  the  intent 
and  content  of  the  proposed  policy.  The 
following  summarizes  the  comments, 
suggestions  and  actions  taken. 

Several  commenters  expressed 
concern  that  the  1986  "AASHTO  Guide 
for  Design  of  Pavement  Structures" 
(1988  Guide)  was  being  mandated  as  a 


standard.  It  was  never  the  intent  of  the 
FHWA  to  mandate  the  use  of  1988 
Guide.  The  FHWA  recognizes  that  there 
are  several  acceptable  pavement  design 
procedures.  The  States  may  use  the 
design  procedures  outlined  in  the  1986 
Guide  or  they  may  use  other  pavement 
design  procedures  that  either  by  past 
performance  or  by  support  from 
research  are  satisfactory  for  the 
pertinent  conditions. 

A  number  of  commenters  addressed 
PMS  technical  issues,  many  of  which 
were  discussed  in  the  supplementary 
information  section  of  the  proposed  rule. 
Most  of  these  comments  stated  that  the 
FHWA  should  not  be  too  prescriptive 
regarding  the  detailed  features  and 
analysis  procedures  to  be  contained  in  a 
PMS.  As  explained  in  the  following 
paragraphs,  it  is  the  intent  of  this  policy 
that  SHAs  develop  a  PMS  tailored  to 
their  specific  needs  and  circimistances. 
The  listing  of  key  features  included  in 
the  supplementary  information  to  the 
proposed  rule  is  intended  to 
demonstrate  typical  processes  and 
scope  of  PMSs.  The  "Pavement 
Management  Guide"  is  cited  as 
guidance,  and  along  with  other  PMS- 
related  materials  will  be  used  as 
reference  material  for  determining  the 
acceptability  of  an  SHA's  PMS.  The 
FHWA  will  allow  flexibility  to  SHAs  in 
the  development  of  their  PMS. 

A  number  of  commenters  stated  that  a 
complete  detailed  inventory,  including 
infermation  on  pavement  materials  and 
structural  composition,  represents  a 
great  amount  of  effort  and  should  not  be 
required.  The  statement  concerning 
detailed  inventory  was  part  of  the 
discussion  on  the  "Pavement 
Management  Guide"  concepts,  and  as 
such  represents  guidance  on  good 
practice  in  PMS  development,  but  it  is 
not  a  required  part  of  a  PMS.  The  use  of 
inventories  with  extensive  information 
such  as  layer  types,  thicknesses, 
material  properties,  etc.  can  be  very 
valuable  within  a  PMS;  particularly 
when  conducting  investigations  into  the 
performance  of  a  range  of  design 
parameters.  It  may  be  appropriate  to 
collect  and  store  this  information  on 
higher-order  routes  only  where 
reliability  is  more  critical  and  loads  are 
more  extensive.  One  commenter  stated 
that  the  policy  should  distinguish 
between  network  level  and  project  level 
data  needs.  The  FHWA  considers  both 
levels  to  be  important;  however,  the 
SHAs  will  have  the  flexibility  to 
determine  the  appropriate  data 
requirements  for  each  level. 

One  commenter  stated  that  traffic 
control  devices  such  as  edge  and  center 
lines  should  be  included  as  part  of  the 


PMS  data  elements.  The  FHWA  intent 
regarding  the  PMS  requirement  is 
restricted  to  achievement  of  safe,  cost- 
effective  structural  and  ride  quality 
performance  of  the  pavement.  There  is 
nothing  to  prevent  an  SHA  from 
including  items  such  as  edge  and  center 
lines,  signs,  guardrail,  etc.  in  a  more 
complete  inventory.  While  the  FHWA 
recognizes  the  benefits  that  can  be 
obtained  from  such  data,  it  is  not 
appropriate  to  require  it  as  part  of  the 
PMS. 

Section  626.3  as  published  in  the 
notice  of  proposed  rulemaking  contained 
ten  defmitions.  A  few  commenters 
suggested  that  the  definitions  be  the 
same  as  those  used  by  AASHTO,  This 
was  accomplished  to  the  extent  believed 
prudent  The  deHnition  for  "analysis 
period"  was  changed  to  more  closely 
conform  to  the  ASSHTO  definition.  The 
definition  for  "pavement  structure" 
remains  the  same  as  the  AASHTO 
definition.  Several  commenters  objected 
to  the  inclusion  of  user  costain  the 
definition  of  "life  cycle  cost"  They 
pointed  out  that  there  is  substantial 
disagreement  in  the  highway  industry 
regarding  the  make-up  of  user  costs,  as 
well  as  considerable  disagreement  in 
the  literature  regarding  the  specific 
magnitudes  of  these  costs.  It  is 
recognized  that  the  current  state-of-the- 
art  includes  many  uncertainties  which 
may  have  an  unrealistic  or  unbalanced 
effect  on  life  cycle  cost  analyses. 
Because  the  definition  of  "analysis 
period"  was  revised,  thus  eliminating 
the  reference  to  life  cycle  costs,  and 
because  of  these  uncertainties  relating 
to  user  costs,  the  definition  of  "life  cycle 
cost"  has  been  deleted.  The  definitions 
for  "low  volume  road"  and  "pavement 
design"  have  also  been  eliminated,  as 
they  have  become  unnecessary.  The 
definition  for  "pavement  maintenance" 
has  been  modified  to:  "all  routine 
actions,  both  responsive  and 
preventative,  which  are  taken  by  a  Stale 
or  other  parties  to  preserve  the 
pavement  structure  including  joints, 
drainage,  surface,  and  shoulders,  as 
necessary  for  its  safe  and  efficient 
utilization."  The  definition  for 
"pavement  management"  has  been 
replaced  with  a  definition  for  "pavement 
management  system",  as  the  concept  of 
an  all-inclusive  pavement  management 
has  been  removed.  One  commenter 
questioned  the  use  of  the  phrase  "*  *  * 
finding  optimum  strategies  *  *  *"  within 
the  definition  of  pavement  management 
(now  pavement  management  system). 
The  commenter  stated  that  optimizing  a 
product  implies  that  some  aspect  of  the 
product  will  be  maximized:  yet.  the 
parameter  to  be  optimized  (such  as 
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years  of  life  or  pavement  condition)  is 
not  specified  in  the  definition.  The 
FHWA  agrees  that  this  pharase  is 
somewhat  ambiguous,  and  has  replaced 
"optimum"  with  "cost-effective"  in  the 
definition  of  PMS.  The  definitions  for 
"pavement  performance  period", 
"pavement  reconstruction",  and 
"pavement  rehabilitation"  remain 
unchanged. 

Section  626.5(a)  published  in  the 
proposed  rulemaking  required  that  each 
SHA  have  a  PMS  approved  by  the 
FHWA.  Several  commenters  stated  that 
it  is  not  necessary  to  require  that  SHAs 
have  PMS,  or  that  it  is  not  the  role  of  the 
FHWA  to  mandate  implementation  of 
such  a  system.  One  commenter  went 
further  to  state  that  these  requirements 
were  contrary  to  the  Administration's 
"new  Federalism."  wherein  States  are  to 
be  given  as  much  fiexibiiity  as  possible 
when  expending  Federal  funds.  On  the 
other  hand,  most  of  the  commenters 
look  a  very  positive  view  of  the  PMS 
requirement  and  the  role  of  the  FHWA, 
and  endorsed  the  proposed  rule.  The 
FHWA  continues  to  beheve  that  it  is 
appropriate  to  require  that  SHA's  have  a 
system  that  will  help  assure  that  the 
Federal  investment  is  used  in  a  way  that 
protects  safety  and  provides  cost- 
effective  pavement  life  cycles.  General 
guidelines  on  the  various  features  of  a 
PMS  are  not  considered  sufficient.  Only 
a  complete  PMS  will  enable  an  SHA  to 
effectively  produce  the  full  range  of 
information  needed  to  assist 
decisionmakers.  To  better  define  the 
FHWA  role,  the  requirement  that  a  PMS 
be  "approved  by  FHWA"  has  been 
changed  to  "acceptable  to  FHWA."  The 
goal  is  to  have  each  SHA  implement  a 
PMS  which  will  be  used  in  the  Stale's 
decisionmaking  process.  It  is  not  the 
intent  to  produce  volimiinous 
documentation  for  FHWA  approval.  The 
new  language  encourages  each  SHA  to 
design  a  PMS  tailored  to  its  own  needs, 
and  to  work  with  the  FHWA  during  the 
development  process  to  assure  that  it 
will  be  capable  of  providing  the  desired 
products. 

Most  of  the  local  agency  commenters. 
and  a  number  of  SHAs.  indicated  that 
the  rule  should  not  require  the  PMS  to 
include  Federal-aid  routes  under  city 
and  county  jurisdiction.  The  FHWA 
never  intended  that  this  be  the  case.  The 
FHWA's  original  statement  thai  "each 
SHA  shall  have  a  pavement 
management  system  *  *  *"  assumed 
that  the  PMS  would  be  limited  to  routes 
under  SHA  jurisdiction.  The  final  rule 
ciearifies  this  by  adding  the  phrase 
"*  *  *  under  its  jurisdiction"  lo  the 
sentence.  Several  commenters  on  this 
issue  went  on  to  state  the  significant 


benefits  of  local-level  PMSs.  and  the 
value  of  some  level  of  coordination 
between  SHA  and  local-level  systems. 
The  FHWA  agrees  with  these 
comments,  and  a  sentence  expressing 
the  desirability  of  a  local  PMS  for 
pavements  under  local  jurisdiction  has 
been  added. 

Section  626.5(a)  of  the  proposed 
rulemaking  also  stated  that  the  PMS 
was  to  be  implemented  within  4  years 
from  the  effective  dale  of  this  regulation. 
Several  commenters  indicated  that  more 
than  4  years  would  be  required  to 
implement  a  PMS.  In  order  to  restrict 
required  actions  to  areas  of  highest 
Federal  interest  the  final  rule  requires 
that  only  rural  arterial  and  urban 
principal  arterial  routes  under  SHA 
jursidiction  must  be  a  part  of  the  PMS. 
Rural  arterial  routes  are  defined  as 
those  routes  having  a  functional 
classification  of  Interestale.  Other 
Principal  Arterial,  or  Minor  Arterial. 
Urban  principal  arterial  routes  are 
defined  as  those  routes  having  a 
functional  classification  of  Interstate. 
Other  principal  Arterial,  and  Other 
Freeways  and  Expressways.  The  SHAs 
are  encouraged  to  expand  coverage  to 
other  routes,  but  it  is  not  a  requirement. 
With  the  PMS  coverage  limited  to  only 
the  more  important  routes,  the  4  year 
period  is  considered  to  be  reasonable 
and  appropriate.  In  addition,  the 
requirement  that  a  PMS  be 
"implemented"  in  4  years  has  been 
changed  to  "operational"  within  4  years. 
This  was  done  in  recognition  that  some 
components  of  a  PMS  may  not  be  fully 
implemented  in  4  years,  especially  those 
which  may  require  several  years'  worth 
of  performance  data.  The  FHWA  would 
expect  that  the  framework  and  basic 
procedures  of  a  PMS  would  be  in-place 
and  operational  within  the  4  year 
period. 

A  few  commenters  complained  that 
the  pavement  management  requirement 
would  necessitate  significant 
expenditures  for  the  purchasing  of 
equipment  and  the  measuring  of 
pavement  condition  and  distress.  Many 
States  have  already  purchased  highly 
sophisticated  pavement  condition 
measuring  devices  such  as  profile- 
measuring  equipment  and  video  distress 
gathering  systems.  Significant 
productivity,  accuracy,  and  repeatability 
benefits  can  be  gained  from  using  these 
systems,  and  they  are  continually  being 
improved.  However,  the  FHWA 
recognizes  that  acceptable  PMSs  can  be 
developed  without  the  use  of  these 
systems,  and  they  are  not  required  as 
part  of  SHA's  PMSs.  The  SHA's  are 
provided  the  flexibility  necessary  to 
develop  a  practical  and  implementable 


PMS  acceptable  lo  the  FHWA.  within 
reasonable  resource  levels. 

Section  626.5(b)  of  the  proposed 
rulemaking  prescribed  policy  for  the 
design  of  new,  reconstructed,  and 
rehabilitated  pavements.  Based  on  the 
number  of  comments  received,  it 
became  apparent  that  this  section 
should  be  split  into  two  paragraphs  for 
purposes  of  clarification.  Section 
626.5(b)  now  prescribes  policy  for  the 
design  of  new  and  reconstructed 
pavements,  whereas  §  626.5(c) 
prescribes  policy  for  the  design  of 
rehabilitated  pavements. 

Section  626.5(b)  of  the  proposed 
rulemaking  required  that  a 
comprehensive  payment  type  selection 
and  design  process  for  new. 
reconstructed,  and  rehabilitated 
pavements  be  included  as  part  of  the 
PMS.  Several  commenters  stated  that 
pavement  design  should  not  be  required 
as  part  of  the  functional  responsibility  of 
a  F^S.  or  in  the  same  SHA 
organizational  element  as  a  PMS.  Otheis 
stated  that  the  PMS  should  not  decide 
the  final  design  alternative.  One 
commenter  stated  that  the  rule 
erroneously  implied  that  Slates  center 
their  entire  pavement  strategy  on  data 
and  reports  generated  from  the  PMS. 
The  FHWA  agrees  with  these 
comments.  It  is  not  the  intent  to  change 
State  organizational  structures  or  lo 
require  thai  the  PMS  itself  include  final 
pavement  design  functions.  A  PMS  is 
best  characterized  as  a  fool  for 
decisionmakers  to  consult  for 
information,  which  is  then  combined 
with  engineering  judgment  and  other 
factors  in  reaching  decisions.  It  is  clear 
that  the  characterization  of  pavement 
management  as  encompassing  "all  the 
activities  involved  in  the  planning, 
design,  construction,  maintenance, 
evaluation,  and  rehabilitation  of 
pavements"  is  loo  extensive  when 
translating  to  existing  SHA 
organizational  lines  of  authority  and 
functions.  While  the  FHWA  believes 
that  this  concept  is  valid  when  viewing 
SHA  functions  as  a  whole,  it  is  certainly 
not  the  FHWAs  intent  that  this  rule 
needlessly  disrupt  current  operating 
procedures.  Accordingly,  the  FHWA  is 
not  requiring  that  the  final  pavement 
type  selection  and  design  processes  be 
part  of  the  PMS.  Instead,  each  SHA  will 
be  required  to  have  a  type  selection  and 
design  process  which  is  acceptable  to 
the  FHWA.  However,  the  type  selection 
and  design  analytical  processes  should 
be  coordinated  with  the  PMS  process, 
and  draw  upon  and  use  the  inventory 
and  performance  data  which  is 
contained  in  the  PMS  database. 
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Section  628.5(b)  also  required  that  an 
Hoalysis  period  of  at  least  30  years  be 
used  for  all  projects  except  that  a 
shorter  period  may  be  used  for  low 
volume  roads.  Many  commenters 
objected  to  the  mandatory  30  year    . 
analysis  period  and  the  term  "low 
volume"  roads  as  a  threshold  for  a 
shorter  analysis  period.  They  felt  that  30 
years  was  an  arbitrary  number.  Most 
agencies  did  not  have  the  historic 
performance  data  to  make  an  economic 
analysis  of  several  alternatives  for  a  30 
year  period.  Because  of  these  concerns, 
the  policy  has  been  revised  and  the  low 
volume  road  threshold  eliminated.  The 
30-ycar  analysis  period  was  originally 
established  to  ensure  (hat  at  least  one 
rehabilitation  operation  was  included 
during  the  economic  analysis.  This 
section  was  reworded  to  require  that  the 
analysis  period  include  an  initial 
performance  period,  plus  at  least  one 
rehabilitation  operation.  The  reference 
to  a  shorter  analysis  period  for  low 
N-olume  roads  was  eliminated,  as  it  is 
considered  to  be  no  longer  necessary. 

Section  62&5(b)  also  required  that  an 
engineering  and  economic  analysis  of  an 
appropriate  range  of  strategies  be 
performed  for  all  new,  reconstructed, 
and  rehabilitated  pavements.  For 
existing  pavements,  the  analysis  should 
include  both  reconstruction  and 
rehabilitation  alternatives.  Several 
commenters  stated  that  requiring  an 
economic  analysis  for  the  design  of  all 
rehabilitated  pavements  would  not  be 
practical,  as  it  would  generate 
unnecessary  paperwork.  The  FHWA 
agrees  that  this  would  be  the  case  for 
minor  rehabilitation  projects,  where  the 
corrective  strategy  is  obvious.  The 
policy  no  longer  requires  an  economic 
analysis  of  alternative  actions  for  all 
rehabilitation  projects.  However,  in 
order  to  obtain  the  goal  of  achieving  the 
best  return  possible  for  the  money 
expended,  it  is  considered  essential  that 
major  rehabilitation  projects  include  an 
economic  analysis.  For  projects 
involving  rehabilitated  pavements,  an 
engineering  and  an  economic  analysis  of 
alternative  rehabilitation  strategies  will 
be  required  if  the  pavement  is 
approaching  terminal  ser\'iceability  and 
exhibiting  significant  structural 
deficiencies.  Alternative  rehabilitation 
strategies  should  include  both 
reconstruction  and  rehabilitation 
alternatives.  The  analysis  period  used 
shall  be  the  same  for  all  alternatives.  If 
an  existing  pavement  structure  is  sound 
and  the  cost  to  restore  serviceability  is 
minor  when  compared  to  the  cost  of  a 
new  pavement  structure  or  major 
rehabilitation,  an  engineering  and    ' 


economic  analysis  of  alternative  actions 
may  not  be  necessary. 

Section  62e.5(c)  as  published  in  the 
proposed  rulemaking  required  that  each 
project  involving  construction  of  a 
pavement  have  a  skid  resistant  surface. 
It  also  required  all  pavement 
rehabilitation  and  reconstruction 
projects  to  incorporate  other  cost- 
effective  opportunities  to  enhance 
safety.  Several  commenters  requested 
that  the  reference  to  skid  resistance 
surface  be  deleted,  whereas  one 
commenter  requested  that  specific  skid 
values  be  provided.  It  is  felt  that  the 
existing  FHWA  policy  and  technical 
guidance  on  this  subject  are  adequate. 
No  revisions  were  made  to  the  safety 
section  of  the  policy,  but  it  is  now 
referenced  under  S  626.5(d). 

One  commenter  criticized  the  FHWA 
proposal  for  not  providing  uniform 
performance  standards  for  pavements. 
In  particular,  the  commenter  cited  the 
lack  of  a  threshold  for  coefficients  of 
friction  and  the  absence  of  performance 
criteria  for  maintained  levels  of  skid 
resistance.  According  to  this  commenter. 
the  FHWA  is  acting  irresponsibly  from  a 
safety  standpoint  by  basing  the  skid 
resistance  requirement  on  subjective 
factors.  The  FHWA  disagrees  with  this 
comment.  Imposing  numerical 
requirements  for  minimum  skid 
resistance  would  create  many  legal 
difHculties.  Such  requirements  would 
impose  a  severe  financial  burden  on  all 
agencies  involved  in  construction  of 
pavements  under  the  Federal-aid 
highway  program.  Many  city  and  county 
agencies  would  be  forced  to  discontinue 
construction  of  Federal-aid  projects, 
creating  a  fmancial  hardship  for  them. 
Many  other  cities  and  counties,  to  avoid 
the  legal  ramifications  resulting 
whenever  a  pavement  failed  to  meet  the 
requirements,  would  also  decide  to  stop 
using  Federal-aid  funds.  On  the  resulting 
non-Federal-aid  projects,  officials  would 
not  have  to  comply  with  any  minimum 
skid  resistance  values  included  in  the 
pavement  policy.  In  addition,  although 
most  projects  are  designed  with  safety 
in  mind,  the  FHWA  recognizes  that 
reasonable  opportunities  to  enhance 
safety  are  sometimes  overlooked.  Under 
the  new  pavement  policy.  State  and 
local  officials  developing  Federal-aid 
projects  would  have  to  comply  with 
§  626.5(d),  which  would  ensure  that 
other  opportunities  to  enhance  safety 
are  considered.  By  causing  many  of 
these  officials  to  forego  Federal-aid. 
incorporating  minimum  requirements  to 
increase  skid  resistance  would  have  the 
opposite  effect.  These  non-Federal-aid 
projects  would  not  be  covered  by  the 
skid  resistance  requirements  or 


S  626.5(d).  Overall  safety  would  be 
significantly  less  than  if  Federal-aid 
funds  were  used  and  the  projects  were 
developed  in  accordance  with  the 
proposed  rulemaking  and  other  Federal- 
aid  requirements.  Thus,  this 
commenter's  recommendation  was  not 
adopted.  The  FHWA  believes  that 
existing  policies  and  technical  guidance 
are  adequate. 

Proposed  S  626.7(a)  required  that  the 
design  of  new  and  reconstructed 
pavements  be  based  on  the  approved 
pavement  management  system.  As 
discussed  previously,  several 
commenters  indicated  that  pavement 
design  should  not  be  placed  by  mandate 
under  the  organizational  responsibility 
of  a  PMS.  or  that  the  PMS  should  not 
decide  the  design  alternative.  Section 
626.5(b)  was  subsequently  modified  to 
require  that  each  SMA  have  a  design 
process  acceptable  to  the  FHWA.  The 
inclusion  of  this  design  process  within 
the  PMS  is  optional.  Section  e28.7(a)  is 
thus  being  modified  to  provide 
consistency  with  {  626.5(b)  by  requiring 
that  the  design  of  new  and 
reconstructed  pavements  be  based  on 
the  SHA's  pavement  type  selection  and 
pavement  design  processes. 

Proposed  S  628.7(b)  required  that  the 
design  of  rehabilitated  pavements  both 
be  a  cost-elective  solution  based  on  the 
approved  PMS  and  provide  a  minimum 
performance  period  of  B-years.  Longer 
performance  periods  were 
recommended  on  high  type,  high  volume 
facilities,  especially  where  traffic 
disruption  costs  were  significant.  A 
provision  for  exceptions  to  the  B-year 
minimum  performance  period  was 
provided,  when  supported  by  historical 
performance  data  and  economic 
analyses.  This  section  received  a  large 
number  of  comments. 

Several  commenters  stated  that 
requiring  a  detailed  economic  analysis 
of  alternative  actions  for  the  design  of 
all  rehabilitated  pavements  would  not 
be  practical,  as  it  would  generate 
unnecessary  paperwork.  This  is  felt  to 
be  the  case  in  many  minor  rehabilitation 
projects,  where  the  corrective  strategy  is 
obvious.  Therefore,  in  those  cases  where 
the  existing  pavement  structure  is  sound 
and  the  cost  to  restore  serviceability  is 
minor  when  compared  to  the  cost  of  a 
new  pavement  structure,  a  detailed 
economic  analysis  is  not  necessary. 
However,  as  discussed  previously,  in 
order  to  obtain  the  goal  of  achieving  the 
best  return  possible  for  the  money 
expended,  it  is  considered  essential  that 
major  rehabilitation  projects  include  an 
economic  analysis  of  the  alternative 
actions.  Section  628.5(c)  has  been 
modified  to  require  an  economic 
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analysis  for  major  rehabihtation 
projects  88  part  of  the  pavement 
rehabilitaUon  selection  process,  which 
must  be  acceptable  to  the  FHWA.  Since 
these  analyses  are  part  of  the  process,  it 
is  no  longer  necessary  to  refer  to  them 
under  I  e26.7(b). 

As  discussed  previously,  several 
commenters  responded  that  the  design 
of  rehabilitated  pavements  should  not 
be  a  required  element  of  a  PMS.  Section 
626.5(c)  has  been  modified  to  require 
that  each  SHA  have  a  pavement 
rehabilitation  selection  process  that  is 
acceptable  to  the  FHWA.  This  selection 
process  shall  include  a  methodology  for 
structural  design.  The  inclusion  of  this 
design  process  within  the  PMS  is 
optional.  Section  626.7(b)  has  thus  been 
modified  to  conform  with  {  626.5(c)  by 
eliminating  the  requirement  that  the 
design  be  based  on  the  PMS. 

Several  commenters  suggested  that 
the  minimum  performance  period  of  8 
years  was  too  restrictive  and 
recommended  that  it  be  shortened.  As 
discussed  previously,  the  proposed 
rulemaking  addressed  all  Federal-aid 
systems,  whereas  S  628.5(a)  has  been 
revised  so  that  only  rural  arterials  and 
urban  principal  arterials  are  covered  by 
a  SHA's  PhJIS.  While  all  of  these  routes 
are  to  be  included  in  the  PMS.  it  is 
recognized  that  some  routes  are  far 
more  important  than  others.  Section 
626.7(b)  has  subsequently  been  modified 
to  require  a  minimum  performance 
period  of  S-years  only  for  rehabilitation 
projects  on  routes  classified  as 
Interstate.  Other  Principal  Arterials 
(both  rural  and  urban),  and  Other 
Freeways  and  Expressways,  regardless 
of  jurisdiction.  For  all  other  Federal-aid 
pavement  rehabilitation  projects,  a 
minimum  performance  period  of  5  years 
may  be  allowed. 

As  a  result  of  the  above  change,  the 
lower  order  of  the  Federal-aid  system  is 
now  subject  to  the  5-year  minimum 
performance  period  for  rehabilitation 
projects.  There  is  no  provision  for 
exceptions  to  the  5-year  performance 
period.  Shorter  term  strategies  on  these 
types  of  roadways  are  considered 
maintenance.  Exceptions  may  be 
granted  to  the  8-year  performance 
period  on  a  profect-by-project  basis. 

Proposed  S  628.7(c)  required  that 
pavement  maintenance  not  be  eligible 
for  Federal-aid  funding.  No  comments 
were  received,  and  this  section  was  not 
modified. 

Based  on  a  further  review  and 
consideration  of  comments  received,  the 
FHWA  is  establishing  a  policy  which 
will  ensure  that  SHAs  utilize 
appropriate  practices  and  procedures  to 
provide  safe  and  cost-effective 
pavements.  The  SHAs  will  have  a  I^IS 


that  is  acceptable  to  the  FHWA  and  that 
covers  the  nM>re  major  routes  under  their 
jurisdiction.  The  I^S  shall  be 
operational  within  four  years.  Each  SHA 
will  be  required  to  have  a  process  that  is 
acceptable  to  the  FHWA  for  the  type 
selection  and  design  of  new  and 
reconstructed  pavement  structures.  Each 
SHA  will  also  be  required  to  have  a 
pavement  rehabilitation  selection 
process  that  is  acceptable  to  the  FHWA 
and  that  includes  identification  of 
candidate  solutions  and  a  methodology 
for  structural  design. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Elxecutive  Order  12291  or  a 
significant  rgulation  under  the 
regulatory  policies  and  pnjcedures  of 
the  Department  of  Traiwportation.  The 
FHWA  has  also  determined  that  the 
expected  impact  of  these  revisions  will 
be  minimaL  This  determination  is  based 
on  the  fact  that  the  SHAs  will  be 
required  to  merely  formalize  the 
pavement  management  processes  that 
are  currently  being  followed.  In 
addition,  the  basic  design  criteria  for 
pavement  design  remains  essentially 
unchanged.  The  material  contained  in 
the  publications  "Guidelines  on 
Pavement  Management,  AASHTO  1965" 
and  the  1986  "AASHTO  Guide  for 
Design  of  Pavement  Structures"  is  not  in 
fact  a  policy  (h-  standard,  but  simply 
provides  gi^dance  for  use  at  the 
discretion  of  the  designer.  The  SHAs 
will  be  allowed  to  continue  to  use  the 
same  basic  pavement  design  procedures 
based  on  past  performances.  Variation 
from  present  practices  and  technical 
criteria  will  not  be  significant  As  stated 
in  the  preamble,  the  preparation  of  a 
Pavement  Management  System  (PMS) 
should  not  place  any  undue  burdens  on 
the  States'  resources.  As  a  practical 
matter,  most  SHAs  have  informally  been 
establishing  a  procedure  for  the 
selection  and  design  of  new  pavement 
structures  and  rehabilitation  strategies. 
Therefore,  a  full  regulatory  evaluation  is 
not  required.  For  the  same  reasons  and 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  it  is 
hereby  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  reporting  or  recordkeeping 
requirements  that  are  included  in  the 
proposed  regulation  will  be  submitted 
for  approval  to  the  OfTice  of 
Management  and  Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12812,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalis-^  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  * 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  SubiecU  is  23  CFR  Part  626 

Grant  programs — fransfKirtation, 
Highways  and  roads.  Pavement  policy. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Chapter  I  of  Title 
23,  Code  of  Federal  Regulations,  Part  628 
as  set  forth  below. 

Issued  oi«4anuary  S.  1989. 
Robert  E.  Fanis, 
Federal  Highway  Administrator. 

The  FHWA  is  revising  23  CFR  Part  626 
as  follows: 

PART  «26— FAVEMEMT  POUCV 

Sec 

S25.1    Purpose. 
626.3    Definitions. 
628.5    Policy. 
626.7     Eligibility. 

Authority:  23  U.S.C.  101(e).  109,  and  315;  49 
CFR  1.48(b). 

(626.1    PurpoM. 

To  set  forth  a  policy  to  select,  design, 
and  manage  Federal-aid  highway 
pavements  in  a  cost-effective  manner 
and  identify  pavement  work  eligible  for 
Federal-aid  fiinding. 

§626.3    Definitiont. 

(a)  "Analysis  period."  The  period  of 
time  for  which  the  economic  analysis  is 
to  be  made. 

(b)  "Pavement  maintenance."  All  • 
routine  actions,  both  responsive  and 
preventative,  which  are  taken  by  the 
State  or  other  parties  to  preserve  the 
pavement  structure,  including  joints, 
drainage,  surface,  and  shoulders,  as 
necessary  for  its  safe  and  efficient 
utilization. 

(c)  'TavemenI  management  system." 
A  set  of  tools  or  methods  that  assist 
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decisionmaken  in  finding  cost-effective 
strategies  for  providing,  evaluating  and 
maintaining  pavements  in  a  serviceable 
condition. 

(d)  "Pavement  performance  period." 
The  period  of  time  that  a  newly 
constructed,  rehabilitated  or 
reconstructed  pavement  will  perform 
before  reaching  its  terminal 
serviceability.  This  may  also  be  referred 
to  as  service  life. 

(e)  "Pavement  reconstruction." 
Construction  of  the  equivalent  of  a  new 
pavement  structure  which  usually 
involves  complete  removal  and 
replacement  of  the  existing  pavement 
structure  including  new  and/or  recycled 
materials. 

(f)  "Pavement  rehabilitation." 
Resurfacing,  restoration,  and 
rehabilitation  (3R)  work  undertaken  to 
restore  serviceability  and  to  extend  the 
service  life  of  an  existing  facility.  This 
may  include  partial  recycling  of  the 
existing  pavement,  placement  of 
additional  surface  materials  or  other 
work  necessary  to  retxim  an  existing 
pavement  including  shoulders,  to  a 
condition  of  structural  or  functional 
adequacy. 

(g)  "Pavement  structure."  A 
combination  of  a  subbase,  base  course, 
and  surface  course  placed  on  a  subgrade 
to  support  the  traffic  load  and  distribute 
it  to  the  roadbed. 

(•26.5    Polcy. 

(a)  Pavement  Management  System. 
Each  State  highway  agency  (SHA)  shall 
have  a  pavement  management  system 
(PMS)  that  is  acceptable  to  the  FHWA 
and  is  based  on  concepts  described  in 
American  Association  of  State  Highway 
and  Transportation  Officials 
publications  including  its  1985 
"Guidelines  on  Pavement  Management." 
The  SHA's  PMS  shall  cover  all  Rural 
Arterial  (Interstate,  other  Principal 
Arterials  and  Minor  Arterials)  and 
Urban  Principal  Arterial  (Interstate, 
other  Freeways  and  Expressways,  and 
Other  Principal  Arterials)  routes  under 
its  jurisdiction.  The  expansion  of  a 
SHA's  PMS  to  include  all  rural  and 
urban  arterials,  regardless  of 
jurisdiction,  is  desirable.  The 
development  of  a  local  PMS  for 
pavements  under  local  jurisdiction  is 
also  desirable.  The  SHA's  PMS  shall  be 
operational  within  a  reasonable  period 
of  time,  not  to  exceed  4  years  from 
January  13. 1969. 

(b)  Pavement  Design— New  and 
Reconstructed  Pavements.  Each  SHA 
shall  have  a  process  that  is  acceptable 
to  the  FHWA  for  the  type  selection  and 
design  of  new  and  reconstructed 
pavement  structures.  The  type  selection 
process  shall  include  an  engineering  and 


economic  analysis  for  alternate  designs. 
The  analysis  period  selected  shall  be  the 
same  for  all  alternates  being  considered. 

(c)  Pavement  Design — Rehabilitated 
Pavements.  Each  SHA  shall  have  a 
pavement  rehabilitation  selection 
process  that  is  acceptable  to  the  FHWA 
and  that  includes  identification  of 
candidate  solutions  and  a  methodology 
for  structural  design.  For  pavements 
approaching  terminal  serviceability  and 
exhibiting  significant  structural 
deficiencies,  the  process  shall  include 
procedures  for  making  an  engineering 
and  economic  analysis  of  alternative 
rehabilitation  strategies.  These 
alternative  rehabilitation  strategies 
should  include  both  reconstruction  and 
rehabilitation  alternatives. 

(d)  Safety.  Each  project  involving 
construction  of  a  pavement  shall  have  a 
skid  resistant  surface.  Pavement 
rehabilitation  and  reconstruction 
projects  shall  also  incorporate  other 
cost-effective  opportunities  to  enhance 
safety  as  required  by  23  CFR  625.2. 

862S.7    EHgMMy. 

(a)  New  and  Reconstructed 
Pavements.  To  be  eligible  for  Federal- 
aid  funding,  the  design  of  new  and 
reconstructed  pavement  structures  shall 
be  a  cost-effective  solution  based  on  the 
State's  pavement  type  selection  and 
pavement  design  processes. 

(b)  Rehabilitated  (3R)  Pavements.  To 
be  eligible  for  Federal-aid  funding,  the 
design  of  rehabilitation  pavement 
projects  on  routes  classified  as 
Interstate,  Other  Principal  Arterials 
(rural  and  urban),  and  Other  Freeways 
and  Expressways,  regardless  of 
jurisdiction,  shall  provide  for  a 
performance  period  of  at  least  8  years. 
The  FHWA  may  approve  exceptions  to 
the  8-year  performance  requirement 
when  the  State's  historical  performance 
data  indicate  that  a  lesser  period  would 
be  appropriate.  A  minimum  performance 
period  of  5  years  may  be  approved  for 
all  other  Federal-aid  pavement 
rehabilitation  projects. 

(c)  Pavement  Maintenance.  Pavement 
maintenance  as  defined  under  23  CFR 
626.3(b)  is  not  eligible  for  Federal-aid 
funding. 

(PR  Doc.  8e-«75  Filed  1-12-89:  8:45  am) 
MUMOCOOC  «io-»^ 


action:  Interim  rule. 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums;  Interest  Rates 

AOCNCY:  Pension  Benefit  Guaranty 
Corporation. 


•UMMARv:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
interim  regulation  on  Payment  of 
Premiums,  which  was  published  on  June 
3a  1988  (53  FR  24906).  Appendix  B  to  the 
interim  regulation  contains  a  table 
setting  forth  the  interest  rates  that  are 
required  by  statute  to  be  used  in  valuing 
a  plan's  vested  benefits  for  purposes  of 
determining  the  amount  of  the  premium 
due  to  the  PBGC  This  amendment  adds 
to  that  table  the  interest  rate  applicable 
to  plan  years  beginning  in  January  1989. 

EFFECTIVE  DATE:  January  13. 1989. 

FOR  FURTHCR  INFORtUTION  CONTACT: 

Harold  J.  Ashner.  Senior  Counsel.  Office 
of  the  General  Counsel  (Code  22500), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street  NfW..  Washington.  DC 
20006:  telephone  202-778-8823  (202-778- 
8859  for  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
9331  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L  100- 
203,  amended  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  to  establish  a 
two-part  premium  structure  for  single- 
employer  plans,  i.e..  a  flat  rate  per 
capita  assessment  and  a  variable  rate 
assessment  based  on  a  plan's  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1. 1988.        | 
Under  amended  ERISA  section 
4006(a)(3)(E)(iii)(n).  the  interest  rate 
used  in  valuing  a  plan's  vested  benefits 
for  purposes  of  determining  the  amount 
of  the  plan's  unfunded  vested  benefits 
must  equal  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  month  in  which  the 
plan  year  begins. 

The  Pension  Benefit  Guaranty 
Corporation's  (the  "reCC's")  interim 
regulation  on  Payment  of  Premiums  (53 
FR  24906  (June  3a  1988))  implements         , 
these  new  premium  rules.  Under 
S  2810.23(b)(1)  of  the  regulation,  the 
interest  rate  for  valuing  vested  benefits 
is  determined  by  reference  to  the  annual 
yield  for  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Release  G.13  and 
H.15.  The  required  interest  rate  for  a 
given  "premium  payment  year"  (the  plan 
year  for  which  the  premium  is  being 
paid)  is  80%  of  this  rate  for  the  calendar 
month  preceding  the  calendar  month  in 
which  the  premium  payment  year 
begins.  As  a  convenience,  the  PBGC 
established  an  Appendix  B  to  the 
interim  regulation  containing  a  table 
setting  forth  the  required  interest  rates 
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for  premium  payment  years  beginning  in 
January  1988  and  thereafter.  ' 

The  PBGC  is  amending  Appendix  B  to 
add  the  required  interest  rate  for 
premium  payment  years  beginning  in 
January  1989.  Appendix  B  to  the  interim 
regulation  does  not  prescribe  the 
required  interest  rates  for  valuing  vested 
benefits.  These  rates  are  prescribed  by 
section  4006(a)(3)(E)(iii)(II)  of  ERISA 
and  S  26ia23(b)(l)  of  the  regulation.  The 
purpose  of  Appendix  B  is  merely  to 
collect  and  to  republish  these  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  Appendix  B  are  informational 
only.  Accordingly,  the  PBGC  finds  that 
notice  of  and  public  comment  on  this 
amendment  would  be  unnecessary  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b).  For  these  same  reasons, 
the  PBGC  also  finds  that  good  cause 
exists  for  making  these  amendments 
effective  immediately.  See  5  US.C. 
553(d)(3). 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  SlOO  million  or  more: 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.SX:. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2610 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing. 
Appendix  B  to  Part  2610  of  Chapter 
XXVI  of  Title  29,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

PART  26tO-FAYIIENT  OF  PREWUttS 

1.  The  authority  citation  for  Part  2610 
continues  to  read  as  follows: 

AullMrity:  29  U.S.C  1302(b)(3).  1306. 1307. 
as  amended  by  sec  9331.  Pub.  L.  100-203. 101 
Stat.  1330. 

2.  Appendix  B  to  Part  2610  »  amended 
by  adding  to  the  table  of  interest  rates 
therein  a  new  entry  to  read  as  follows. 
The  explanatory  text  is  republished  for 


the  convenience  of  the  reader  and 
remains  unchanged. 

Appendix  B — Interest  Rates  for  Valuing 
Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under  §  2610.23(b) 
and  in  calculating  a  plan's  adjusted 
vested  benefits  under  S  26ia23(c)(l): 


For  premium  payment  y«ars 


Required 

fftteTBSt 

rate' 


January  1969.. 


7.21 


■  The  requvad  interest  rate  ksted  above  •  equal 
10  60%  ol  ttie  annual  yield  for  30-year  Treasury 
constant  maturitiea.  as  reported  in  Federal  Reserve 
Statisticai  Release  G  13  and  H  15,  for  the  calendar 
monttt  preceding  tt>e  calerxlar  montti  in  wtMCh  the 
premium  payment  year  be^ns. 

Issued  in  Wasliington.  DC  on  this  10th  day 
of  lanuary  1989. 
Kathleen  P.  Utgoff. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  89-^1  Filed  1-12-89;  8:45  am) 
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29  CFR  Part  2676 

Valuation  of  Plan  BeneMs  and  Plan 

Assets  Following  I 
Interest  I 


agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  tke 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  mooth.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  ownth.  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  tabIe.the.Fate  series  for  the 
month  of  February  1989. 

EFFECnVE  DATE  February  1. 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500).  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street  NW..  Washington  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  neaHy  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  US.C.  533  (b)  and  (d).) 
Biecause  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C 
601(2)). 

"liie  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions:  or 
have  significant  adverse  effects  on 
competition,  employment,  investment  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  SubjecU  in  29  CFR  Part  2678 
Employee  benefit  plans.  Pensions. 
In  consideration  of  the  foregoing.  Part 

2676  of  Subchapter  H  of  Chapter  XXV^I 

of  Title  29.  Code  of  Federal  Regulations. 

is  amended  as  follows: 

PART  2676-VALUATION  OF  PiJM 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WTTHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C  t302(bK3), 
1399tcHlHD).  and  1441(b)(1). 

2.  In  5  2678.15.  paragraph  (c)  is 
amended  by  adding  to  the  end  oT  the 
table  of  interest  rates  therein  the 
following  new  entry: 

^  §  2e7«.1S 


(r.)  Interest  mtes. 
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For 

valuation 

date* 

occurring  in 
the  month: 


The  values  of  4  are: 


••  •»  'lO  III  l|f  l«  *I4  'm  W 


Fetoiuary 
1969 .09825     .0925     .0875     .0825     .0775     .07125     .07125     .07125     .07125     .07125     .065     .065     .065     .065     .065       .06 


luued  at  Washingloa  DC  on  this  5th  day 
of  January  1989. 

KaiyMa  r.  in«Bfr. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc  89-852  Filed  1-12-89;  8:45  am) 


DEPARTMENT  OF  LABOR 

Mhw  Safety  and  HMHh  Administration 

30CFRPart7S 

Safety  Standards  for  Exploelves  and 

Blasting 


Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 
action:  Stay  of  final  rule  provision. 


r.  MSHA  published  a  final  nile 
for  safety  standards  for  explosives  and 
blasting  in  underground  coal  mines  on 
November  18. 198a  to  take  effect 
January  17, 1969.  After  further  Agency 
analysis  and  review  of  public  comments. 
MSHA  has  determined  that  the  effective 
date  of  30  CFR  75.1325(b}  should  be 
stayed. 

DATES:  The  flnal  rule  takes  effect 
January  17. 1969  except  that  the  effective 
date  of  i  75.1325(b)  U  stayed  until 
further  notice. 

PON  rumrmm  mFomumoM  contact: 
Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations  and  Variances. 
MSHA.  Room  631.  Ballston  Towers  No. 
3. 4015  Wilson  Boulevard.  Arlington. 
Virginia  22203:  phone  (703)  235-19ia 
r  ANY  sikmimation: 


L  Intioductioa  and  Rulemaking 
Background 

On  November  18. 1968  (53  PR  46768). 
MSHA  published  a  final  rule  addressing 
explosives  and  blasting  in  underground 
coal  mines.  The  fmal  rule  is  effective 
January  17. 1989.  The  Agency  has 
recently  received  questions  regarding 
firing  procedures  in  30  CFR  75.1325(b). 
Paragraph  (b)  addresses  blasting  of  the 
face  in  a  working  place  and  limits  such 
blasting  to  a  single  face  at  a  time.  During 
the  rulemaking  process.  MSHA  received 
conflicting  comments  from  the  mining 


public  on  single  face  versus  multiface 
blasting.  Some  commenters  stated  that 
multiface  blasting  should  be  prohibited. 
Others  stated  that  up  to  three  faces 
could  be  safely  blasted  so  long  as  each 
face  had  a  separate  kerf  and  no  more 
than  a  total  of  20  shots  were  fired  in  a 
round. 

However,  none  of  the  commenters 
provided  substantive  information  to 
support  their  views.  Further,  the 
statistical  data  currently  available  to 
MSHA  do  not  address  the  occurrence  of 
accidents  or  injuries  resulting  from  or 
caused  by  this  practice.  Because  of  the 
additional  comments  from  the  mining 
public,  the  Agency's  limited  information, 
the  lack  of  deJFinitive  Agency  statistics 
and  the  inconclusive  rulemaking  record. 
MSHA  believes  that  multiface  blasting 
requires  further  study.  As  a  result. 
MSHA  is  reconsidering  the  issue  of 
single  versus  multiface  blasting  in  a 
working  place  and  is  staying  S  75.1325(b) 
to  permit  the  Agency  to  gain  additional 
information  on  this  issue.  After 
additional  analysis.  MSHA  will 
repropose  rules  addressing  this  issue 
and  allow  further  public  comment 

Therefore,  the  effective  date  of 
§  75.132S(b)  of  the  Hnal  rule  is  stayed. 
The  Agency  anticipates  the  publication 
of  a  reproposal  as  soon  as  its  analysis  is 
completed. 

Date;  January  11. 198a 

Roy  LBomard, 

Acting  Deputy  Assistant  Secretary  for  Mine 
Safety  and  Health. 

Accordingly.  Subpart  N,  Part  75, 
Chapter  L  Title  30  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  7S-(AAIENOEO] 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

AudMtity:  30  U.S.C  81 1. 957  and  061. 

S7S.1328    (AinwKtod) 

2.  Section  75.132S(b)  is  stayed  until 
further  notice. 

|FR  Doc.  89-1015  Rled  1-12-80:  8:45  amj 

MUJMO  COOC  WIS  H  M 


DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

33  CFR  Part  117 

ICGDS-8S-S3] 

DrawtMldge  Operation  Regulations; 
Trent  Rhrer,  New  Bern,  NO 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  County  of  Pamlico,  North  Carolina, 
and  the  County  of  Craven.  North 
Carolina,  the  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  drawbridge  across  the  Trent  River 
at  mile  0.0  on  U.S.  70  in  New  Bern.  North 
Carolina,  by  further  restricting  the 
number  of  bridge  openings  during 
weekday  rush  hours.  This  change  is 
being  made  to  alleviate  vehicular  trafHc 
congestion  caused  by  the  steady 
increase  in  recreational  traffic  on  the 
Trent  River  during  the  boating  season 
and  the  resulting  increase  in  bridge 
openings.  The  Coast  Guard  is  making 
similar  changes  to  the  regulations 
governing  the  operation  of  the 
drawbridge  across  the  Neuse  River,  mile 
33.7.  in  New  Bern.  North  Carolina.  The 
changes  to  this  regulation  are.  to  the 
extent  practical  and  feasible,  intended 
to  provide  for  regularly  scheduled 
drawbridge  openings  to  help  reduce 
motor  vehicle  traffic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 
EFPCCTIVS  DATE:  These  regulations 
become  effective  on  February  13, 1989. 
PON  PUNTHER  INFORMATION  CONTACT 
Ann  B.  Deaton.  Bridge  Administrator, 
Fifth  Coast  Guard  District.  431  Crawford 
Street.  Portsmouth.  VA  23704-5004,  (804) 
398-6222. 

SUPPiSMBNTARY  INFORMATION;  On 

September  20, 1988.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  FedHeral  Register  (53 
PR  36472)  concerning  the  bridge  across 
the  Trent  River  in  New  Bern,  North 
Carolina.  The  Commander.  Fifth  Coast 
Guard  District,  also  published  the 


W^!w^^-~ 
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proposal  as  a  Public  Notice  dated 
September  16. 1988.  In  the  notice  of 
proposed  rulemaking,  interested  persons 
were  given  until  November  4, 1988.  to 
submit  comments.  In  the  public  notice, 
interested  persons  were  given  until 
October  21, 1988.  to  submit  comments. 
Four  comments  were  received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Linda  L  Gilliam.  Project  Officer,  and 
LCDR  Robin  K.  Kutz.  Project  Attorney. 

Discussion  of  Comments 

The  North  Carolina  Department  of 
Transportation,  the  County  of  Pamlico. 
North  Carolina,  and  the  County  of 
Craven.  North  Carolina,  requested  that 
the  drawbridge  across  the  Trent  River  at 
mile  0.0  on  U.S.  70  in  New  Bern.  North 
Carolina,  be  regulated  to  restrict 
openings  from  6:30  a jn.  to  8:30  a.m.  and 
firom  4K)0  p.m.  to  6KK)  p.m..  Monday 
through  Friday,  with  the  exception  of  an 
opening  at  7:30  a.m.  and  at  5:00  p.m.  for 
any  vessels  waiting  to  pass  through  the 
bridge.  The  request  also  included  the 
preservation  of  the  current  requirement 
that  from  May  24  to  September  8.  on 
Sundays  and  Federal  holidays, 
drawbridge  openings  be  restricted  from 
2:00  p.m.  to  7:00  p.m..  except  for 
openings  at  4K)0  p.m.  and  6:00  p.m.  for 
any  vessels  waiting  to  pass.  This  request 
was  made  as  a  result  of  the  steady 
increase  in  pleasure  craft  trafHc  on  the 
Trent  River,  resulting  in  excessive  draw 
openings,  which  are  causing  vehicular 
trafTic  congestion.  The  marina  upstream 
from  the  Trent  River  drawbridge  is  also 
adding  to  the  increase  in  bridge 
openings. 

A  proposed  rule  restricting 
drawbridge  openings  during  the 
requested  time  frame  was  published  in 
the  Federal  Register  (53  FR  36472)  on 
September  20, 1988.  and  the  proposal 
was  aimounced  in  a  Public  Notice  dated 
September  16, 1988.  Comments  were 
solicited  through  November  4. 1988.  and 
four  comments  were  received.  One 
comment  supported  the  extended 
weekday  morning  and  afternoon 
closures.  The  other  three  comments 
opposed  further  restrictions  to  the  Trent 
River  drawbridge. 

One  commentor  believed  that  further 
restrictions  to  the  drawbridge  were 
unnecessary  and  that  they  would  have  a 
negative  impact  on  waterfront 
businesses  that  depend  on  pleasure  boat 
traffic.  He  stated  that  due  to  a  high-rise 
bridge  located  Vi  mile  from  the 
drawbridge,  extending  the  hours  dunng 
morning  and  afternoon  rush  hours  was 
not  warranted  since  the  high-rise  bridge 
also  could  be  used  to  cross  the  Trent 
River.  After  considering  the  points 


raised  by  this  commentor.  the  Coast 
Guard  has  concluded  that  extending  the 
rush  hour  restricted  periods  will  not 
have  a  significant  negative  impact  on 
waterfront  businesses  serving  the 
boating  public.  Although  each  restricted 
period  will  now  last  two  hours,  no 
boater  will  have  to  wait  more  than  an 
hour  for  a  bridge  opening,  because  the 
Coast  Guard  has  provided  for  an 
opening  in  the  midst  of  each  rush  hour 
period  to  allow  accumulated  vessels  to 
pass.  Thus,  the  maximum  waiting  period 
for  vessels  remains  the  same  as  in  the 
prior  regulations.  The  other  two 
comments  were  received  from  a  private 
boatowner  and  the  Fairfield  Harbour 
Yacht  Club  opposing  the  Sunday  and 
Federal  holiday  restrictions  that  begin 
on  May  24  and  run  through  September  8. 
These  comments  have  been  considered 
and  it  is  felt  that  continuing  the  May  24 
through  September  8  restrictions  for 
drawbridge  openings  on  Sundays  and 
Federal  holidays  should  inconvenience 
boaters  very  little.  This  restriction  was 
initially  published  in  the  Federal 
Register  (37  FR  5295]  on  March  14, 1972. 
and  for  sixteen  years  it  has  remained  in 
effect  without  objection.  Consequently, 
the  Coast  Guard  believes  these 
restrictions  are  not  unduly  burdensome, 
and  this  provision  shall  remain 
untouched  in  the  final  rule. 

Federalism  Assessmmt 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism 
Assessment  Although  the  rule  does 
impact  both  the  town  of  New  Bern  and 
the  State  of  North  Carolina,  specifically 
the  Department  of  Transportation  which 
operates  the  bridge,  the  effect  on  state 
and  local  operations  is  minimal  and 
entirely  positive. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  28, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
these  regulations  are  not  expected  to 
have  any  effect  on  commercial 
navigation  or  on  any  businesses  that 
depend  on  waterbome  transportation 
for  successful  operations.  Since  the 
economic  impact  on  these  regulations  is 
expected  to  be  minimal,  the  Coast 


Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sub)ecU  in  33  CFR  Fart  117 

Bridges. 

Regulation.  In  consideration  of  the 
foregoing.  Part  117  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46:  33 
CFR  1.05-l(g):  33  CFR  117.43. 

2.  Section  117.843(a)  is  revised  to  read 
as  follows: 

§117443    Trent  River. 

(a)  The  draw  of  the  U.S.  70  bridge, 
mile  0.0.  at  New  Bern: 

(1)  Need  not  open  from  6:30  a.m.  to 
8:30  a.m.  and  from  4:00  p.m.  to  6K)0  p.m.. 
Monday  through  Friday,  for  pleasure 
vessels.  However,  the  draw  shall  open 
at  7:30  a.m.  and  5:00  p.m.  for  any  vessel 
waiting  to  pass. 

(2)  Need  not  open  bom  ZOO  p.m.  to 
7KX)  p.m.  from  May  24  through 
September  8.  on  Sundays  and  Federal 
holidays,  for  pleasure  vessels.  However, 
the  draw  shall  open  at  AOO  p jn.  and  6:00 
p.m.  for  any  vessel  waiting  to  pass. 

(3)  Shall  always  open  on  signal  for 
public  vessels  of  the  United  States.  State 
or  local  vessels  used  for  pubUc  safety, 
tugs  with  tows,  and  vessels  in  distress. 

(4)  Shall  open  on  signal  at  all  other 

times. 

*        *        •        •        • 

Dated:  January  4. 1989. 
A.  D.  Bleed. 

Rear  Admiral,  US.  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District 

[FR  Doc.  89-746  Filed  1-12-89:  8:45  amJ 

MLUNO  COOC  4t10-1«-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  NaFEMA  68211 

Suspension  Of  Community  EHgWIity 

agency:  Federal  Emergency  I 
Management  Agency.  FEMA 
action:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
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shown  in  this  nile  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  tha 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
conununity  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Fadefal  Ragistar. 
EFFEcnvi  DATE  As  shown  In  fifth 
column. 


worn  PURTNOI  WrOWMATlOW  CONTACT 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reductkm 
Federal  Insurance  Administration. 
Federal  Center  Plaza.  500  C  Street  SW.. 
Room  416.  Washington.  DC  20472.  (202) 
648-2717. 


knottTha 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.&C  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C  4001-4128)  unless  an 
appropriate  pubbc  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25. 1968.  FEMA  published 
a  final  rule  in  the  Fedanl  Ref^ster  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1. 1966.  As  a  condition  for 


IM.8   UatefElgMe 


continued  eligibility  in  the  NFIP.  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  &om  participation 
In  the  NFIP. 

The  conununities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFTP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  conununities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Repster.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  of  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified  Each  community  receives  a  90- 
and  3G-day  notification  addressed  to  the 
Chi^  Executive  Officer  that  die 


conununity  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration.  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  commimity 
participation. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  fioodplains. 

PART  64-{AMEN0E01 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Aulharity:  42  U.S.C.  4001  et  •«}., 
Reorganizatioo  Plan  Na  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 
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Administrator.  Federal  Insurance 
Administration. 
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FEDERAL  MARmME  COMMISSION 

46CFRPart581 
lOoeiict  No.  69-16] 

Service  Contracts;  Correction  of 
Clerlcai  or  Administrative  Errors 

AQCNCY:  Federal  Maritime  (DommissioiL 
action:  Fmal  rule. 


r.  The  Federal  Maritime 
Conunission  is  adopting  a  Final  Rule 
that  will  allow  parties  to  service 
contracts  filed  with  the  Commission  to 
correct  clerical  or  administrative  errors 
in  the  essential  terms  of  such  contracts. 
Parties  seelung  this  relief  must  file  their 
requests  within  45  days  of  the  contract's 
initial  filing  with  the  Commission  and 
must  include  a  supporting  affidavit  and 
other  relevant  documents.  This 
procedure  will  enable  contract  parties  to 
correct  legitimate  errors,  something 
which  had  been  previously  precluded  by 
Commission  rule. 
EFFECTIVE  DATE:  January  30. 1989. 
FOM  FURTHEH  INFORMATION  CONTACT: 
Robert  G.  Drew.  Director.  Bureau  of 
Domestic  Regulation,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington.  DC  20573.  (202)  523-5796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
("Commission"  or  "FMC")  initiated  this 
proceeding  by  publishing  a  Proposed 
Rule  in  the  Federal  Register  on  June  24. 


1988  (53  FR  23776).  The  Proposed  Rule 
would  have  amended  §  581.7  of  the 
Commission's  existing  service  contract 
regulations  (46  CFR  Part  581)  to  allow 
corrections  to  the  essential  terms  of  a 
service  contract  in  the  event  of  a  clearly 
demonstrated  clerical  or  administrative 
error.  Both  parties  to  the  service 
contract  could  request  relief  within  30 
days  of  a  contract  being  filed  with  the 
Commission.  Such  requests  would  have 
to  include,  inter  alia,  (1)  a  transmittal 
letter,  (2)  a  corrected  copy  of  the 
essential  terms,  (3)  relevant  documents, 
and  (4)  notarized  affidavits  from  each 
party  attesting  with  specificity  to  the 
circumstances  giving  rise  to  the  clerical 
or  administrative  error.  In  addition,  the 
Proposed  Rule  would  have  required  that 
essential  terms  corrected  pursuant  to 
this  procedure  be  made  available  to 
similarly  situated  shippers  for  a  period 
of  30  days  from  the  date  the  Commission 
approved  a  request 

Conunents  on  the  Proposed  Rule  were 
received  from:  (1)  Sea-Land  Service, 
Inc.:  (2)  U.S.  Atlantic-North  Europe 
Conference,  North  Europe-U.S.  Atlantic 
Conference,  Gulf-European  Freight 
Association,  and  North  Europe-U.S.  Gulf 
Freight  Association  ("NEC"):  (3)  Trans- 
Pacific  Freight  Conference  of  ja{>an  and 
Japan-Atlantic  and  Gulf  Frei^t 
Conference  ("Japan  Conferences");  (4) 
Asia  North  America  Eastbound  Rate 
Agreement  ("ANERA"),  Mediterranean 
North  Pacific  Coast  Freight  Conference, 
and  U.S.  Atlantic  &  Gulf/ Australia-New 
Zealand  Conference  ("Conferences");  (5) 
American  President  Lines.  Ltd.  ("APL"); 

(6)  Atlantic  »  Gulf/West  Coast  of  South 
America  Conference  ("AG/WCSAC"); 

(7)  E.  I.  Du  Pont  De  Nemours  &  Company 
("Du  Pont");  (8)  EAC  Transport  Pacific 


Centre  Ltd.  A/S;  (9)  EAC  Transpacific 
Service:  and  (10)  Johnson  ScanStar. 

Sununary  of  camments 

Most  commenters  generally  support 
the  Proposed  Rule,  although  several  do 
so  on  the  condition  that  certain  changes 
be  made.  One  carrier.  Sea-Land, 
contends  that  the  Proposed  Rule  is 
unnecessary,  but  also  suggests  certain 
changes,  if  the  Commission  decides  to 
go  forward  and  issue  a  final  rtile. 
Specific  comments  are  addressed  below. 

Sea-Land's  primary  objection  to  the 
Proposed  Rule  is  its  alleged  potential 
susceptibility  to  abuse.  Sea-Land 
believes  that  there  are  too  few  clerical 
errors  in  service  contracts  to  warrant  a 
procedure  that  could  be  misused.  Sea- 
Land  questions  the  need  for  the 
Proposed  Rule  based  upon  its 
experience  as  a  member  of  ANERA.  It 
notes  that  out  of  approximately  600 
ANERA  service  contracts,  "only  six 
involved  problematic  technical 
errors  *  *  *."  Sea-Land  also  expresses 
reservations  about  the  Commission's 
ability  to  distinguish  between  genuine 
technical  errors  and  disguised, 
conunercially-motivated  essential  terms 
modifications. 

The  Japan  Conferences,  while 
recognizing  the  need  for  the  Proposed 
Rule,  express  similar  concerns.  They 
suggest  therefore  that  the  final  rule 
should  contain  sufficient  safeguards  to 
protect  against  its  misuse.  At  a 
minimum,  they  propose  that  a  copy  of 
all  requests  for  service  contract 
corrections  be  directed  to  the 
Conunission's  Bureau  of  Trade 
Monitoring  ("BTM")  for  review  and,  if 
warranted,  investigation.  In  addition, 
they  suggest  that  BTM  should  maintain 
a  record  of  all  requests  so  that  it  can 
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monitor  trends  and  patterns  in  such 
niings  which  might  indicate  misuse  of 
the  correction  process. 

NEC  contends  that  the  provision  of 
the  Proposed  Rule  affording  similarly 
situated  shippers  an  opportunity  to  avail 
themselves  of  corrected  essential  terms 
not  previously  available  to  them  should 
be  deleted  because  it  presents  too  great 
a  potential  for  misuse  of  the  service 
contract  process.  NEC  argues  that  it 
could  force  conferences  and  carriers  to 
offer  shipping  terms  in  a  potentially 
different  commercial  context  than  when 
the  contract  terms  were  originally 
offered. 

The  Conferences  also  express  strong 
opposition  to  the  requirement  that  a 
corrected  service  contract  be  opened  up 
to  the  shipping  public  for  any  further 
eligibility  period,  since  the  commercial 
circumstances  "within  which  a  contract 
is  negotiated  and  signed  may  be 
radically  different  90  or  more  days 
later."  The  Conferences  contend  that: 

•  '  *  the  only  "winners"  under  a  rule 
opening  up  a  contract  to  a  second  "me-too" 
round  t>ecause  of  clerical  errors  would  be 
those  shipper!  who  would  perceive  a 
windfall  by  virtue  of  having  an  opportunity  to 
"me-(oo"  a  contract  which,  although  not 
onginally  attractive,  become*  to  because  of 
changing  market  conditions. 

Such  a  provision  is  viewed  by  the 
Conferences  as  a  disincentive  for 
carriers  to  correct  errors  in  a  service 
contract.  The  Conferences.  NEC.  and 
Sea-Land  recommend  that  only  those 
similarly  situated  shippers  that  have 
"me  too"d"  a  service  contract  during  its 
initial  30-day  period  of  availability 
should  be  permitted  to  "me  too" 
corrected  essential  terms  during  a 
second  availability  period. 

Sea-Land  suggests  that,  at  the  same 
time  a  technical  correction  is  made  in  an 
original  service  contract,  it  should  be 
required  that  it  be  made  in  an  identical 
fashion  to  any  "me  too"  contracts 
secured  in  the  initial  30-day  window.  It 
also  would  expand  the  Proposed  Rule  to 
give  "me  too"  shippers  a  unilateral 
option  to  terminate  within  the  same 
period  in  the  event  that  a  "me  too" 
shipper  believes  itself  to  be 
disadvantaged  by  an  inadvertent  error 
in  the  contract. 

The  Conferences  argue  that  shipments 
that  moved  prior  to  such  a  cancellation 
should  not  be  subject  to  re-rating  or 
penalty.  They  propose  that  such  a 
cancellation  be  treated  as  "a  mutual 
termination  of  contract"  rather  than  a 
unilateral  decision  by  the  shipper.  The 
Conferences  further  recommend  that  the 
rule  be  generally  clarified  to  address  the 
treatment  of  "me  too"  shippers  to  the 
original  contract. 

With  the  exception  of  Sea-Land  and 


Du  Pont  all  of  the  commenters  express 
concern  over  the  limited  period  of  time 
allowed  for  the  submission  of  requests 
to  correct  service  contracts.  Suggested 
alternative  periods  in  which  to  submit 
requests  range  from  60  days  to  the 
duration  of  the  contract  Several 
commenters  cite  practical  experience 
with  service  contracts  covering 
hundreds  of  points  and  commodities  for 
which  errors  may  not  be  detected  until 
specific  cargo  moves  and  reveals  an 
error,  and  possibly  not  until  an 
accounting  for  a  shipment  is  made.  The 
commenters  aver  that  there  is  a 
substantial  likelihood  that  service 
contract  errors  covered  by  the  Proposed 
Rule  will  not  be  detected  within  30  days 
of  the  contract  filing  date  and  that  the 
limited  request  period  may  therefore 
curtail  the  usefulness  of  the  modification 
authority.  Moreover,  it  is  argued  that  the 
Proposed  Rule's  requirement  of 
"extensive  supporting  documentation." 
combined  with  geographic  and  possible 
language  problems,  may  make  the  30- 
day  request  period  even  more 
unrealistic 

NEC  contends  that  materials  required 
to  be  submitted  with  a  request  for  relief 
are  "unnecessarily  cumulative,  overly 
formalistic.  unduly  burdensome  and 
otherwise  in  need  of  repair."  Sea-Land. 
APL  and  the  Japan  Conferences  express 
similar  views.  Sea-Land  suggests  that 
one  clear  exposition  of  facts  in  the  form 
of  a  detailed  affidavit  with  appended 
supporting  documents  necessary  to 
supplement  the  affidavit  corrected 
page(s],  and  a  brief  transmittal  letter 
should  fully  satisfy  the  Commission's 
needs.  APL  questions  the  need  for 
notarized  affidavits,  arguing  that  the 
procedure  is  "unduly  formalistic." 
Rather  than  sworn  statements  from  each 
party  to  the  contract  the  Japan 
Conferences  propose  that  corrections  be 
permitted  "*  *  *  upon  the  sworn 
statement  of  the  designated  official  of  a 
conference  or  carrier  %vith  a  requirement 
that  the  statement  be  served  upon 
shipper  signatory  at  the  time  it  is  filed 
with  the  FMC"  The  Japan  Conferences 
maintain  that  the  difficulty  in  obtaining 
affidavits  from  foreign  shippers  coupled 
with  language  barriers,  may  potentially 
bar  requests  because  a  shipper 
signatory's  affidavit  may  not  be 
received  in  time.  They  further  state  that 
because  the  conference /carrier 
signatory  is  the  responsible  repository 
for  the  service  contract  records,  it  would 
be  in  the  best  position,  in  consultation 
with  the  shipper  signatories,  to  explain 
the  error.  NEC  also  suggests  that  the 
requirements  "should  be  overhauled  and 
streamhned."  and  provides  certain 
detailed  suggestions  for  changes. 

The  Japan  Conferences  raise  one 
additional  issue  that  was  not 


specifically  contemplated  by  the 
Ptoposed  Rule,  in  framing  the  Proposed 
Rule,  the  Commission  assumed  that  the 
essential  terms  that  are  stated  in  a 
service  contract  would  be  mirrored  in 
the  essential  terms  pubUcation  and  that 
consequently  any  clerical  or 
administrative  error  in  the  essential 
terms  of  the  service  contract  would  be 
reflected  in  the  essential  terms 
pubhcation.  The  Japan  Conferences 
raise  the  possibility  that  although  the 
service  contract  essential  terms  might 
contain  clerical  or  administrative  errors, 
the  essential  terms  publication  might 
accurately  reflect  the  intentions  of  the 
parties.  They  suggest  that  corrections  of 
such  errors  should  be  allowed  at  any 
time  and  that  similarly  situated  shippers 
should  not  have  a  right  to  a  new  30>-day 
period  of  availability  under  such 
circumstances. 

APL  Du  Pont  and  AG/WCSAC  have 
proposed  changes  in  the  Proposed  Rule 
to  expand  the  scope  of  the  proceeding. 
They  suggest  that  parties  to  a  contract 
be  permitted  to  add  additional 
commodities,  ports  and  points,  or  make 
any  other  prospective  modifications  at 
any  time  during  the  contract  term. 

Discussion 

In  light  of  the  fact  that  the  essential 
terms  of  a  service  contract  cannot 
generally  be  amended  during  the  term  of 
the  contract'  the  Commission  continues 
to  believe  that  a  procedure  which  allows 
the  parties  to  correct  inadvertent  errors 
is  warranted.  The  Commission  further 
believes  that  any  such  procedure  should 
be  structured  to  enable  it  to  distinguish 
between  legitimate  requests  and 
commercially  motivated  requests.  The 
Commission  will,  therefore,  adopt  a 
Final  Rule  permitting  the  correction  of 
clerical  or  administrative  errors  in 
service  contracts,  but  modified  as 
indicated  below.  These  changes  should 
result  in  an  even  more  workable  and 
efficient  procedure  for  dealing  with 
errors  in  service  contracts. 

The  Proposed  Rule  required  that  the 
transmittal  letter  "explain  with 
specificity  the  modified  essential  terms 
and  the  circumstances  giving  rise  to  the 
clerical  or  administrative  error."  In 
addition,  notarized  affidavits  were 
required  from  each  party  also  attesting 
to  the  circumstances  surrounding  the 
clerical  or  administrative  error.  The 
Commission  agrees  with  certain 
commenters  that  the  transmittal  letter 
need  not  restate  information  already 


'  Thoae  coimnenti  suggesting  thai  th«  Proposed 
Rule  be  expanded  (o  pennil  prospective 
modiricaliofi  of  any  terms  of  a  service  contract  are 
beyond  the  scope  of  this  proceeding. 
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required  to  be  stated  in  affidavit  form. 
Instead,  it  is  sufficient  for  the 
transmittal  letter  to  identify  the  purpose 
of  the  submission  and  provide 
information  to  identify  the  service 
contract  in  question.  The  Proposed  Rule 
will  be  modified  accordingly. 

The  Commission  also  agrees  that 
notarizing  already  sworn  statement  may 
be  legally  redundant  and  unnecessary  to 
the  validity  of  the  affidavit  Therefore, 
the  Final  Rule  deletes  any  additional 
notary  requirement. 

Many  commenters  contend  that  30 
days  is  not  a  sufficient  period  within 
which  to  detect  errors  and  meet  the 
proposed  Tiling  requirements.  The 
Commission  notes  that  it  is  incumbent 
on  the  parties,  particularly  the  contract 
filer,  to  ensure  that  a  contract  is  error 
free  prior  to  filing.  Nevertheless,  the 
Commission  also  recognizes  that 
despite  the  parties  diligence,  there  may 
be  a  mistake  that  is  not  discovered 
immediately  after  filing.  Moreover,  the 
complexities  of  international 
transactions  may  delay  the  discovery  of 
some  mistakes.  The  Commission  will 
therefore  extend  the  filing  period  from 
30  to  45  days.  Given  today's 
telecommunication  and  computer 
technologies,  and  particularly  improved 
telefax  capabilities.  45  days  should  be 
more  than  adequate.  The  more  limited 
than  requested  45-day  filing  period 
should  also  serve  as  an  incentive  for  the 
parties  to  carefully  review  their 
contracts  prior  to  filing  them  with  the 
Commission. 

Some  of  the  commenters  request  that 
they  be  relieved  from  filing  two 
affidavits,  i.e..  one  from  the  carrier  and 
one  from  the  shipper.  This  requirement 
had  been  initially  proposed  to  limit 
potential  abuses.  If  both  shipper  and 
carrier  had  to  swear  to  the  facts 
supporting  the  application,  there  would 
be  less  likelihood  that  one  party  could 
file  or  pressure  another  to  file  an 
application  on  grounds  other  than 
clerical  or  administrative  error. 
However,  after  considering  the 
comments,  the  Commission  has 
determined  that  two  fully  detailed 
affidavits  may  not  be  absolutely 
necessarj'.  The  Commission  also 
believes,  however,  that  both  parties  to 
the  contract,  not  just  the  filing  party, 
should  support  the  request.  This  can  be 
accomplished  simply  if  the  non-filing 
party  to  the  request  submits  a  statement 
that  it  concurs  in  the  filing  party's 
application.  Accordingly,  the  Final  Rule 
will  permit  a  single  affidavit  and  a 
concurring  statement  from  the  other 
party  to  the  contract. 

The  Proposed  Rule  would  have 
provided  a  new,  30-day  window  for  "me 
too"  shippers  to  take  advantage  of  the 


corrected  ser\ice  contract's  essential 
terms.  This  was  intended  to  afford  an 
opportunity  for  a  similarly  situated 
shipper  to  avail  itself  of  the  corrected 
essential  terms  that  were  not  publicly 
available  during  the  initial  SOnday  "me 
too"  period.  Several  commenters  have 
opposed  this  second,  30-day  period  on 
the  ground  that  the  economic 
circumstances  existing  when  the 
Commission  approves  a  request  may  be 
di^erent  than  those  that  existed  at  the 
time  of  the  negotiation  and  execution  of 
the  original  service  contract 
Notwithstanding  this  concern,  the 
Commission  believes  that  the  1984  Act 
contemplates  that  the  corrected 
essential  terms  be  made  available  to 
shippers  who  may  have  availed 
themselves  of  the  original  contract,  if  its 
essential  terms  had  been  correctly 
published.  However,  given  the  fact  that 
the  contract's  existence  and  general 
terms  have  already  been  made  known  to 
the  public  by  the  time  the  Commission 
grants  a  request  for  relief,  the 
Commission  does  not  find  it  necessary 
to  provide  the  public  an  additional  30- 
day  availability  period.  The  Final  Rule, 
therefore,  provides  a  more  limited  15- 
day  window  for  "me  too"  shippers  to 
take  advantage  of  the  corrected 
essential  terms,  except  in  the  situation 
described  below.* 

The  Japan  Conferences  have  proposed 
the  elimination  of  the  second  "me  too" 
period  where  the  clerical  or 
administrative  error  in  the  conHdentially 
filed  service  contract  does  not  also 
appear  in  the  essential  terms' 
publication.  As  indicated  above,  the 
second  "me  too"  period  is  intended  to 
provide  notice  to  shippers  of  the 
corrected  essential  terms  that  were 
made  available  to  the  original  party  to 
the  contract  but  which  were  unavailable 
to  the  general  shipping  public  during  the 
initial,  30-day  period  because  of  clerical 
or  administrative  error.  If  the  original 
essential  terms  publication  somehow 
contains  the  correct  essential  terms,  the 
shipping  public  originally  received 
adequate  notice  of  the  essential  terms 
given  to  the  original  shipper. 
Accordingly,  there  is  no  reason  lo 
provide  for  a  second  "me  too"  period,  if 
the  Commission  subsequently  approves 
a  request  to  correct  the  essential  terms 
as  stated  in  the  contract.  Therefore,  the 
Final  Rule  eliminates  the  second  "me 
too"  period  where  the  error  only 
appears  in  the  contract  and  not  also  in 
the  essential  terms  publication 

Some  commenters  also  raise  the  issue 
of  how  shippers  who  previously  "me 


'  As  inJicated  in  the  Proposed  Rule,  the 
Commission  intends  lo  resolve  requests  for  relief 
within  30  days  of  their  receipt. 


too'd"  an  erroneous  contract  should  be 
treated.  The  Commission  believes  that 
at  a  minimum,  an  original,  "me  too" 
shipper  should  have  the  same 
opportunity  lo  adopt  the  corrected 
essential  terms  as  all  other  similarly 
situated  shippers.  However,  if  an 
original  "me  too"  shipper  is  somehow 
disadvantaged  by  the  correction,  it 
should  be  able  to  elect  not  to  adopt  the 
changes  and  continue  lo  operate  under 
its  original  contract  The  Proposed  Rule 
will  be  modified  accordingly. 

In  the  interest  of  clarity,  the  Final  Rule 
has  been  reorganized  and  reworded.  In 
addition,  the  Commission  is  requiring  all 
requests  for  relief  to  be  submitted  in 
duplicate  in  order  to  facilitate  and 
expedite  their  processing. 

The  Federal  Maritime  Commission 
has  determined  that  this  rule  is  not  a 
"major  rule"  as  defined  in  Executive 
Order  12291.  46  FR  12193.  February  27. 
1981.  because  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  Stale,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effect 
on  competition,  employment 
investment,  productivity,  innovations,  or 
on  the  ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Commission 
certifies  pursuant  lo  section  605(b)  of  the 
Regulatory  Flexibility  Act  5  U.S.C  601. 
et  seq.,  that  this  Rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small 
organization  units,  and  small 
governmental  jurisdictions. 

This  Rule  will  become  effective  in  15 
days  rather  than  30  days  because  it 
relieves  a  restriction  previously 
contained  in  the  Commission's  service 
contract  regulations. 

List  of  Subjects  m  46  CFR  Part  581 

Administrative  practice  and 
procedure;  Contracts:  Maritime  carriers: 
Rales  and  fares. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  3,  8  and  17  of  the  Shipping 
Act  of  1984.  Part  581  of  Title  46.  Code  of 
Federal  Regulations,  is  amended  as 
follows. 

PART  581— 1 AMENDEDI 

The  authorily  citation  for  Pari  581 
continues  to  read: 

Authority:  5  U  S.C  553;  46  U.S.C  app.  ITOi 
1706.  1707.  1709.  1712.  1714-1716  and  I7ia 


V 
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2.  Section  581.7  is  amended  by 
redesignating  paragraph  (b)  as  (c),  and 
by  revising  paragraph  (a)  and  adding  a 
new  paragraph  (b)  to  read  as  follows: 

SSt1.7    ModWIcaMon.  fnwinaBoo  Of 
Drvacn  noi  covwa  ny  mv  comnKi. 

•         *         •         •         • 

(a)  Modifications.  The  essential  terms 
originally  set  forth  in  a  service  contract 
may  not  be  amended  but  may  be 
corrected  purauant  to  paragraph  (b)  of 
this  section. 

(b)  Corrections.  (1)  Either  party  to  a 
filed  service  contract  may  request 
permission  to  correct  clerical  or 
administrative  errors  in  the  essential 
terms  of  a  filed  contract.  Requests  shall 
be  filed,  in  duplicate,  with  the  Office  of 
the  Secretary  within  45  days  of  the 
contract's  filing  with  the  Commission 
and  shall  include: 

(i)  A  letter  of  transmittal  explaining 
the  purpose  of  the  submission,  and 
providing  specific  information  to 


identify  the  service  contract  to  be 
corrected; 

(ii)  A  copy  of  the  proposed  correct 
essential  terms.  Corrections  shall  be 
indicated  as  follows: 

(A)  Matter  being  deleted  shall  be 
struck  through:  and 

(B)  Matter  to  be  added  shall 
immediately  follow  the  language  being 
deleted  and  be  underscored: 

(iii)  An  affidavit  from  the  filing  party 
attesting  with  specificity  to  the  factual 
circumstances  surrounding  the  clerical 
or  administrative  error,  with  reference 
to  any  supporting  documentation; 

(iv)  Documents  supporting  the  clerical 
or  adbninistrative  error  and 

(v)  A  brief  statement  from  the  other 
party  to  the  contract  concurring  in  the 
request  for  correction. 

(2)(i)  If  the  request  is  granted,  the 
carrier  or  conference  shall  file  the 
corrected  contract  provisions  and  a 
corrected  statement  of  essential  terms 
and  those  corrected  essential  terms 


shall  be  made  available  to  all  other 
shippers  or  shippers'  associations 
similarly  situated  for  a  specified  period 
of  no  less  than  fifteen  (15)  days  from  the 
date  of  the  filing  of  the  corrected 
contract.  The  provisions  of  i  581.6(b){2}- 
(4)  shall  otherwise  apply. 

(ii)  Any  shipper  or  shippers' 
association  that  has  previously  entered 
into  a  service  contract  that  is  corrected 
pursuant  to  this  paragraph  may  elect  to 
continue  under  that  contract  with  or 
without  the  corrected  essential  terms. 

(iii)  The  provisions  of  paragraph 
(b)(2)(i)  of  this  section  do  not  apply  to 
clerical  or  administrative  errors  that 
appear  only  in  a  confidentially  filed 
service  contract  but  not  also  in  the 
relevant  essential  terms  publication. 
•        *        •        *        * 

By  the  Commission. 
|0Mph  C  Polking. 
Secretary. 
[FR  Doc.  89-845  Filed  1-12-69: 8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safoty  and  Inspection  Sarvico 

9  CFR  Parts  307. 350, 351, 352. 354, 
355, 362, 381.  and  391 

[Docket  Na  Sa-017P> 

Faa  Incraaaa  for  Inapaction  Sarvieaa 


AOCNCV:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Proposed  rule. 


:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
increase  fees  charged  by  FSIS  to  provide 
overtime  and  hoUday  inspection, 
voluntary  inspection,  identification, 
certification,  or  laboratory  services  to 
meat  and  poultry  estaUiiJiments.  The 
fees  would  primarily  reflect  the 
increased  costs  of  providing  these 
services  due  to  the  increase  in  salaries 
of  Federal  employees  allocated  by 
Congress  under  the  Federal  Pay 
ComparabiUty  Act  of  1970.  In  addition, 
as  a  "housekeeping"  measure,  the  dollar 
amounts  for  the  services  currently 
specified  in  Parts  307.  35a  351.  352. 354. 
355,  362,  and  381  would  be  transferred  to 
a  new  Part  391  (9  CFR  Part  391). 

DATE  Comments  must  be  received  by 
January  30, 198a 

ADoncss:  Send  written  comments  to  the 
Policy  Ofiice,  Attention:  Linda  Carey, 
FSIS  Hearing  Qeric  Room  3171.  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  2025a  Oral 
comments  as  provided  under  the  Poultry 
Products  Inspection  Act  should  be 
directed  to  Mr.  William  L  West,  (202) 
447-3367.  (see  also  "Comments"  imder 
Supplementary  Information.) 

FOR  FURTHfll  mFOmSATION  CONTACT 

Mr.  William  L  West  Director,  Budget 
and  Finance  Division.  Administrative 
Management  Food  Safety  and 
Inspectior  Service,  U.S.  Department  of 


Agriculture.  Washington.  DC  2025a 
(202)  447-3387. 

SUPPLEMENTARY  INFORMATKNC  I 

Executive  Order  12291 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291,  and  has  been  determined  not  to 
be  a  "major  rule."  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The  fee 
increases  only  reflect  an  increase  in 
costs  to  establishments  that  elect  to 
utilize  certain  inflection  services. 

Effect  on  Small  Entities 

The  Administrator.  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C 
801)  because  the  fees  provided  for  in 
this  document  merely  reflect  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  elect  to  utilize 
certain  inspectirm  services. 

ConBneots 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal  Written  comments  should 
be  sent  to  the  Policy  Office  and  should 
refer  to  the  docket  number  located  in  the 
heading  of  this  document  Any  person 
desiring  an  opportunity  for  oral 
presentation  of  views  as  provided  imder 
the  Poultry  Products  Inspection  Act 
must  make  such  request  to  Mr.  West  so 
that  arrangements  may  be  made  for 
such  views  to  be  presented.  A  record 
will  be  made  of  all  views  orally 
presented.  All  comments  submitted  in 
response  to  this  action  will  be  made 
available  for  public  inspection  in  the 
Policy  Office  between  9KX)  a.m.  and  4K)0 
p.m..  Monday  through  Friday. 

Background 

Each  year,  the  fees  for  certain  services 
rendered  to  operators  of  official  meat 
and  poultry  establishments,  importers, 
or  exporters  by  FSIS  are  reviewed  and  a 


cost  analysis  is  performed  to  determine 
if  such  fees  are  adequate  to  recover  the 
cost  of  providing  the  services. '  The 
analysis  relates  to  fpes  charged  in 
connection  with  oveitime  and  holiday 
inspection,  voluntary  inspection, 
identification,  certification,  or 
laboratory  services.  The  fees  to  be 
charged  for  these  services  have  been 
determined  by  an  analysis  of  data  on 
the  current  cost  of  these  services: 
anticipated  costs  associated  with 
changes  in  operations  of  the  program: 
and  increases  in  those  costs  due  to  an 
increase  in  salaries  of  Federal 
employees  allocated  by  Congress  imder 
the  Federal  Pay  Comparability  Act  of 
1970  and  other  increases  affecting 
Federal  employees,  such  as  costs  for 
travel  and  benefits. 

Based  on  the  Agency's  analysis  of  the 
increased  costs  in  providing  these 
services,  incurred  as  a  result  of  a 
January  1969  pay  raise  of  4.1  percent  for 
Federal  employees,  increased  costs  of 
the  retirement  system  in  1969,  and 
increased  health  insurance  and  travel 
costs,  FSIS  proposes  to  increase  the  fees 
relating  to  such  services. 

In  addition,  as  a  "housekeeping" 
measure,  FSIS  is  proposing  to  transfer 
the  dollar  amounts  currently  specified  in 
9  CFR  Parts  307.  350,  351.  352.  354.  355. 
362,  and  381  to  a  new  Part  391  (9  CFR 
Part  391).  However,  the  provisions  for 
the  fees  to  be  charged  by  FSIS  for  the 
services  specified  herein  would  remain 
as  currently  codified  in  the  Code  of 
Federal  Regulations.  As  the  dollar 
amounts  for  the  services  provided 
herein  may  change  at  least  aimually,  by 
consolidating  these  amounts  into  a 
separate  Part  391,  the  Agency  would 
only  need  to  amend  one  Part  instead  of 
eight  different  Parts  of  the  CFR  each 
time  the  rates  for  such  services  are 
revised. 

Mandatory  inspection  by  Federal 
inspectors  of  meat  and  poultry 
slaughtered  and/or  processed  at  official 
establishments  is  provided  for  under  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
601  et  seq.]  and  the  Poultry  Products 
Inspection  Act  (21  U.S.C  451  et  seq.). 
Such  inspection  is  required  to  ensure  the 
safety,  wholesomeness.  and  proper 
labeling  of  meat  and  poultry  products 
and  the  ordinary  costs  of  providing  it 


■  The  cost  uuIjrsU  to  on  file  witli  the  FSIS 
Hearing  Qerk.  Copies  may  be  requested  from  that 
office. 
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are  borne  by  the  U.S.  Government. 
However,  costs  for  these  inspection 
services  performed  on  holidays  or  on  an 
overtime  basis  may  be  incurred  to 
accommodate  the  business  needs  of 
particular  establishments.  Any  or  all  of 
these  costs,  which  are  not  a  part  of  the 
mandatory  inspection  service,  are 
recoverable  by  the  Government. 

Currently.  J  307.5  (9  CFR  307.5)  of  the 
meat  inspection  regulations  provides 
that  FSIS  shall  be  reimbursed  for  the 
cost  of  meat  inspection  on  holidays  or 
on  an  overtime  basis  at  the  rate  of 
$24.68  per  inspector  hour.  Similarly. 
5  381.38  (9  CFR  381  38)  of  the  poultry 
products  inspection  regulations  provides 
that  FSIS  will  be  reimbursed  for  the  cost 
of  poultry  inspection  on  holidays  or  on 
an  overtime  basis  at  the  rate  of  $24.68 
per  inspector  hour.  These  fees  would  be 
increased  to  $25.88  per  inspector  hour. 

FSIS  also  provides  a  range  of 
voluntary  inspection  services,  the  costs 
of  which  are  totally  recoverable  by  the 
Government.  These  services,  provided 
under  Subchapter  B — Voluntary 
Inspection  and  Certification  Service,  are 
provided  under  the  Agricultural 
Marketing  Act  of  1946.  as  amended  (7 
U.S.C.  1621  et  seq),  to  assist  in  the 
orderly  marketing  of  various  animal 
products  and  byproducts  not  subject  to 
the  Federal  Meat  Inspection  Act  or  the 
Poultry  Products  Inspection  Act. 

The  basic  hourly  rate  for  providing 
such  certiflcation  and  inspection  service 
is  currently  $21.16  per  inspector  hour 
(SS  350.7,  351.a  351.9.  352.5.  354.101, 
355.12.  and  362.5).  The  overtime  and 
holiday  hourly  rate  is  currently  $24.68. 
The  rate  for  laboratory  services  is 
currently  $43.80  per  hour.  The  hourly 
rates  for  these  services  would  be 
revised  to  $23.6a  $25.88.  and  $42.88. 
respectively.  Also  these  dollar  amounts 
would  be  transferred  to  a  new  Part  391 
(9  CFR  Part  391).  In  addition  If  307.6(a). 
354.107,  and  381.39(a)  would  be 
amended  to  reference  the  fees  contained 
in  the  new  Part  391. 

List  of  SubiecU 

9  CFR  Part  307 

Meat  inspection.  Reimbursable 
services. 

9CFRPart350 

Meat  Inspection.  Reimbursable 
services.  Voluntary  inspection: 
Certification  service. 

9  CFR  Part  351 

Meat  inspection.  Reimbursable 
services.  Technical  animal  fats. 

9  CFR  Part  352 

Meat  inspection.  Reimbursable 
services.  Voluntary  inspection. 


9  CFR  Part  354 

Meat  inspection.  Reimbursable 
services,  Voluntary  inspection. 

9  CFR  Part  355 

Meat  inspection.  Reimbursable 
services;  Certified  products. 

9  CFR  Part  362 

Poultry  products  inspection. 
Reimbursable  services;  Voluntary 
poultry  inspection. 

9  CFR  Part  381 

Poultry  products  inspection. 
Reimbursable  services. 

9  CFR  Part  391 

Meat  inspection.  Poultry  products 
inspection.  Fees  and  charges. 

Accordingly,  the  Federal  meat  and 
poultry  products  inspection  regulations 
would  be  amended  as  follows: 

PART  307— {  AMENDED] 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

AuUMxity:  7  U.S.C  394.  21  U.S.C  621.  685:  7 
CFR  2.17  (g)  and  (i).  2.55. 

2.  Section  307.5(a)  would  be  revised  to 
read  as  follows: 

(370^    OvarUmc  and  hoHday  Inapcclion 


(a)  The  management  of  an  oRicial 
establishment,  an  importer,  or  an 
exporter  shall  reimburse  the  Program,  at 
the  rate  specified  in  1 391.3.  for  the  cost 
of  the  inspection  service  furnished  on 
any  holiday  as  specified  in  paragraph 
(b)  of  this  section;  or  for  more  than  8 
hours  on  any  day.  or  more  than  40  hours 
in  any  administrative  workweek  Sunday 
through  Saturday. 
*        *        *        •        • 

3.  Section  307.6(a)  would  be  revised  to 
read  as  follows: 


1307.6 


Of  DOTIQ  fOr  OWfUnw  UNI 


(a)  Each  recipient  of  overtime  or 
holiday  inspection  service,  or  both,  shall 
be  billed  as  provided  for  in  i  307.5(a) 
and  at  the  rates  specified  in  i  391.3.  in 
increments  of  quarter  hours.  For  billing 
purposes,  8  or  more  minutes  shall  be 
considered  a  full  quarter  hour.  Billing 
will  be  for  each  quarter  hour  of  service 
rendered  by  each  Program  employee. 


PART  380-(  AMENDED! 

4.  The  authority  citation  for  Part  350 
reads  as  follows: 

Authority:  7  U.S.C.  1622. 1624:  7  CFR  2.17(g) 
and  (i).  2.SS. 


5.  Section  350.7(c)  would  be  revised  to 
read  as  follows: 

1 3S0.7    Fm«  and  dtargaa. 


(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  Part  shall  be  at  the 
rates  specified  in  9S  3912.  391.3.  and 
391.4  respectively  for  base  time;  for 
overtime  including  Saturdays,  Sundays. 
and  holidays;  and  for  certain  laboratory 
services  which  are  not  covered  under 
the  base  time,  overtime,  and/or  holiday 
costs.  Such  fees  shall  cover  the  costs  of 
the  service  and  shall  be  charged  for  the 
time  required  to  render  such  services. 
Where  appropriate,  this  time  will 
include,  but  will  not  be  limited  to,  the 
time  required  for  travel  of  the  inspector 
or  inspectors  in  connection  therewith 
during  the  regularly  scheduled 
administrative  workweek. 


PART  351-{AMEN0ED1 

6.  The  authority  citation  for  Part  351 
reads  as  follows: 

Authority:  7  U.S.C  1622. 1624:  7  CFR  2.17(g) 
and  (i),  2.55. 

7.  Section  351.8  would  be  revised  to 
read  as  follows: 

S3S1J    Chargas  for  survey*  of  plant*. 

Applicants  for  the  certification  service 
shall  pay  the  Department  for  salary 
costs  at  the  rates  specified  in  SS  391.2 
and  391.3  respectively  for  base  time,  and 
for  overtime,  travel  and  per  diem 
allowances  at  rates  currently  allowed 
by  the  Federal  Travel  Regulations,  and 
other  expenses  incidental  to  the  initial 
survey  of  the  rendering  plants  or  storage 
facilities  for  which  certification  service 
is  requested. 

8.  Section  351.9(a)  would  be  revised  to 
read  as  follows: 

S36U    Ctiarga*  or  •uminadon*. 

(a)  The  fees  to  be  charged  and 
collected  by  the  Administrator  for 
examination  shall  be  at  the  rates 
specified  in  SS  3912.  391.3.  and  391.4 
respectively  for  base  time;  for  overtime 
including  Saturdays.  Sundays,  and 
hohdays,  as  provided  for  in  S  351.14;  and 
for  certain  laboratory  services  which  are 
not  covered  under  the  base  time, 
overtime,  and/or  holiday  costs  and 
which  are  required  to  determine  the 
eligibility  of  any  technical  animal  fat  for 
certification  under  the  regulations  in  this 
part  Such  fees  shall  be  charged  for  the 
time  required  to  render  such  service, 
including,  but  not  limited  to,  the  time 
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required  for  the  travel  of  the  inspector  or 
inspectors  in  connection  therewith. 


PART  352-(AMENDED] 

9.  The  authority  citation  for  Part  352 
reads  as  follows: 

Authority:  7  U.S.C  1622. 1624: 7  CFR  2.17(g) 
and  (I).  2.55. 

10.  Section  352^c)  would  be  revised 
to  read  as  follows: 

S3S2.S   Foosand  charges. 
•        •        *        *        • 

(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  part  shall  be  at  the 
rates  specified  in  S  391.2.  391.3,  and  391.4 
respectively  for  base  time;  for  overtime 
including  Saturdays.  Sundays,  and 
holidays:  and  for  certain  laboratory 
services  which  are  not  covered  under 
the  base  time,  overtime,  and/or  holiday 
costs.  Such  fees  shall  cover  the  costs  of 
the  service  and  shall  be  charged  for  the 
time  required  to  render  such  service, 
including,  but  not  limited  to,  the  time 
required  for  the  travel  of  the  insjiector  or 
inspectors  in  connection  therewith 
during  the  regularly  scheduled 
administrative  workweek. 


PART  354— (AMENDED] 

11.  The  authority  citation  for  Part  354 
reads  as  follows: 

Authority:  7  U.S.C  1622, 1624;  7  CFR  2.17(g) 
and  (i).  2.55. 

12.  Section  354.101  (b)  and  (c)  would 
be  revised  to  read  as  follows: 


354.101    Onaf*« 


(b)  The  charges  for  inspection  service 
will  be  based  on  the  time  required  to 
perform  such  services.  The  hourly  rates 
shall  be  as  specified  in  SS  391.2  and 
391.3  respectively  for  base  time  and  for 
overtime  or  holiday  work. 

(c)  Charges  for  certain  laboratory 
analysis  or  laboratory  examination  of 
rabbits  under  this  Part  related  to 
inspection  service  shall  be  at  the  rate 
specified  in  SS  391.4  for  that  part  which 
is  not  covered  under  the  base  time, 
overtime,  and/or  holiday  costs. 

13.  Section  354.107  would  be  revised 
to  read  as  follows: 

S3S4.107    Continuou*  InsfMCdon 
part ocmad  on  a  raaidant  t>a*t*. 

The  charges  for  inspection  of  rabbits 
and  products  thereof  shall  be  those 
provided  for  in  8  354.101(b)  and 
specified  by  hourly  rates  in  SS  391.2  and 
391.3  when  the  inspection  service  is 
performed  on  a  continuous  year-round 


resident  basis  and  the  services  of  an 
inspector  or  inspectors  are  required  4  or 
more  hours  per  day.  When  the  services 
of  an  inspector  are  required  on  an 
intermittent  basis,  the  charges  shall  be 
those  provided  for  in  S  354.101(b)  and 
specified  by  hourly  rates  in  SS  391.2  and 

391.3  plus  the  travel  expense  and  other 
charges  provided  for  in  S  354.106. 

PART  355-{AMENDEO] 

14.  The  authority  citation  for  Part  355 
reads  as  follows: 

Authority:  7  U.S.C  1622. 1624: 6  CFR  X17(g| 
and  (i).  2.55. 

15.  Section  355.12  would  be  revised  to 
read  as  follows: 

S35S.12    Cttarg*  for  •arvteo. 

The  fees  to  be  charged  and  collected 
by  the  Administrator  shall  be  at  the 
rates  specified  in  SS  391.2.  391.3,  and 

391.4  respectively  for  base  time;  for 
overtime,  including  Satiudays,  Sundays, 
and  holidays;  and  for  certain  laboratory 
services  which  are  not  covered  under 
the  base  time,  overtime,  and/or  holiday 
costs.  Such  fees  shall  reimburse  the 
Service  for  the  cost  of  the  inspection 
service  furnished. 

PART362-{AMENDED] 

16.  The  authority  citation  for  Part  382 
reads  as  follows: 

Authority:  7  U.S.a  1622. 1624:  7  CFR  2.17(g) 
and  (i).  2.55. 

17.  Section  362.5(c)  would  be  revised 
to  read  as  follows: 

S  3o2i6    Foe*  and  cnarga*. 

(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  Part  shall  be  at  the 
rates  specified  in  SS  391.2,  391.3,  and 
391.4  respectively  for  base  time;  for 
overtime  including  Saturdays.  Sundays, 
and  holidays;  and  for  certain  laboratory 
services  which  are  not  covered  under 
the  base  time,  overtime,  and /or  holiday 
costs.  Such  fees  shall  cover  the  costs  of 
the  services  and  shall  be  charged  for  the 
time  required  to  render  such  ser\ice. 
including,  but  not  limited  to,  the  time 
required  for  the  travel  of  the  inspector  or 
inspectors  in  connection  therewith 
during  the  regularly  scheduled 
administrative  workweek. 


PART  381-{  AMENDED] 

18.  The  authority  citation  for  Part  381 
would  be  revised  to  read  as  follows: 

.\uthority:  71  Stat.  441.  82  Stat.  791.  as 
amended:  21  U.S.C  451  et  seq.:7%SX&i.  663  (7 
U.S.C  450  et  seq). 


19.  Section  381.38  (a)  would  be  revised 
to  read  as  follows: 

S  361.36    OvailkiM  and  hoSday  inspection 


(a)  The  management  of  an  official 
establishment,  an  importer,  or  an 
exporter  shall  reimburse  the  Program,  at 
the  rate  specified  in  S  39U,  for  the  cost 
of  the  inspection  service  furnished  on 
any  holiday  specified  in  paragraph  (b)  of 
this  section;  or  for  more  than  8  hours  on 
any  day,  or  more  than  40  hours  in  any 
administrative  workweek  Sunday 
through  Saturday. 
•        *        •        *        * 

20.  Section  361.39  would  be  revised  to 
read  as  follows: 

9381^    Basis  of  bang  for  overtime  and 


(a)  Each  recipient  of  overtime  or 
holiday  inspection  service,  or  both,  shall 
be  billed  as  provided  for  in  S  381.38(a) 
and  at  the  rate  specified  in  S  391.3,  in 
increments  of  quarter  hours.  For  billing 
purposes,  8  or  more  minutes  shall  be 
considered  a  full  quarter  hour.  Billing 
will  be  for  each  quarter  hour  of  service 
rendered  by  each  Inspection  Service 
employee. 

21.  A  new  Part  391  (9  CFR  Part  391) 
would  be  added  to  Subchapter  D  to  to 
/ead  as  follows: 

PART  391— FEES  AN&CHARGES  FOR 
INSPECTION  SERVICES 

Sec 

391.1  Scope  and  purpose. 

391.2  Base  time  rate. 

391 J    Overtime  and  holiday  rate. 
391.4    LatMratofy  services  rate. 

AudMxity:  21  U.S.C  601  et  seq^  460  el  seqi 
7  CFR  2.17(g)  and  (i).  235:  7  U.S.C  394. 1622. 
and  1624. 

S  391.1    Scope  and  purpoe*. 

Fees  shall  be  charged  by  the  Agency 
for  certain  specified  inspection  services 
provided  on  a  holiday,  on  an  overtime 
basis,  and/or  which  are  voluntary 
inspection  services. 

S  391.2    Base  timt  rate. 

The  base  time  rate  for  inspection 
ser\'ices  provided  pursuant  to  sections 
35a7.  351.8.  351.9.  352.5,  354.101.  355.12. 
and  362.5  shall  be  $23.60  per  hour,  per 
Program  employee. 

S391J    OvertinM  and  ItoMay  rat*. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant  to 
sections  307.5.  350.7,  351  .a  351  9.  352.5, 
354.101.  355.12.  362.5,  and  381.38  shall  be 
$25.88  per  hour,  per  Program  employee. 
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1391.4    Laboratory  MrvtcM  rate. 

The  rale  for  laboratory  services 
provided  pursuant  to  sections  350.7. 
351  J.  352.5.  354.101.  355.12.  and  362.5 
shall  be  $42.86  per  hour,  per  Program 
employee. 

Done  al  WasUngtak  DC  on  laoMry  W. 
1989. 

Lister  M.  Cra«*«ard. 

AdmwistnUor.  Food  Safety  and  Inapectiom 
Sennce. 

|FR  Doc.  ae-BM  rdad  1-12-89;  8.45  asi| 

MUMS  OOOf  Mt 


•  CFR  Part  310 
(DocaeiNOkM-0l2-P| 

Use  of  Air  During  Staughter  Operationa 

aotnCT:  Food  Safety  and  inspection 
Service.  USDA. 
action:  Proposed  nde. 


:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposiog  to 
amend  the  Federal  neat  inspection 
regulations  to  provide  (or  the  approval 
of  several  procedures  which  have  beoi 
field  tested  and  found  acceptable  for  the 
inflatioo  of  carcasses  and  parts  of 
carcasses  with  compressed  air  io^ted 
during  dressing  operations  to  facilitate 
head  skinning  and  the  removal  of  bides 
and  foot  hair.  This  proposal  would 
permit  the  use  of  these  methods  in 
official  establishments  without  requiring 
further  testing  or  additional  written 
approval 

OATK  Comments  must  be  received  on  or 
before:  March  14. 1989. 


:  Written  emnmcls  lo:  Micy 
Office.  Attention:  Linda  Carey.  FSIS 
Hearing  Clerk.  Roan  3171.  Soath 
Agriculture  Boildiiig.  Pood  Sefety  and 
InpssrtioB  Service.  U.S.  Department  of 
AyieaHme.  Washington,  DC  30250.  (See 
also  "Comments"  under  Supplementary 
Information.) 


liTiOM  contact: 
Dr.  Douglas  L  Bemdt  Dkector, 
Slaughter  Inspection  Standards  and 
Procedures  Division.  Technical  Services. 
Food  Sefety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250.  (202)  447.«lflL 

9ui^rimmm»tn  mponmationu 

Execallva  Order  12391 

The  Administrator  has  determined 
that  this  proposed  rule  is  not  a  "maior 
rule"  under  Executive  Order  12291.  It 
will  not  rsnit  is  aa  smmmI  eOsd  oa  the 
economy  of  $100  millioa  or  aere.  There 
will  be  ao  malar  increase  in  costs  or 
prices  (or  oaasuaMTS,  iodivideal 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 


regions,  and  it  will  not  have  significant 
effects  on  competition,  empioynient 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  the  foreign- 
based  enterprises  in  domestic  or  export 
Biarkets.  This  proposal  would  provide 
oRicial  slaughtering  eatabhshments  with 
voluntary  alternate  procedures  for  use 
during  slaughter  operations,  by 
permitting  approved  methods  of 
injecting  compressed  air  to  facilitate 
head  skinning  and  the  removal  of  hides 
and  foot  hair. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nuaiber  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act.  Pub.  L  9&-354  (5  U.S.C.  601).  The 
proposal  would  relieve  a  current 
regulatory  restriction  with  respect  to  the 
use  of  air  in|ection  into  carcasses  and 
parts  of  carcasses.  If  promulgated,  it 
would  provide  all  official  slaughtering 
establishments  with  voluntary  alternate 
procedares  for  use  during  slaughter 
operations,  by  permitting  approved 
methods  of  compressed  air  iniection 
without  imposing  additional 
requirements. 


This  proposal  would  require  that 
estabhahnients  who  wish  to  test  new 
procedures  for  the  use  of  air.  submit 
re<|uests  to  FSIS  for  approval  (This 
paperwork  requirement  will  be 
submitted  to  the  OtRce  of  Management 
and  Budget  for  approval.) 

Comments 

Interested  persons  are  invited  to 
submit  comotents  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Office.  Please  include 
the  docket  number  that  appears  in  the 
heading  of  this  documenL  All  rrtmmrmtM 
submitted  in  response  to  this  proposal 
will  be  made  available  for  public 
viewing  in  the  Policy  Office  between 
9A)  a  JD.  and  40}  pjL.  Ihilonday  through 
Friday. 


Section  910.13  of  die  Federal  meat 
inspection  regulations  (9  CFR  3iai3) 
provides,  in  part  that  carcasses  or  parts 
of  carcasses  shaU  not  be  inflated  with 
air.  The  original  intent^n  disallowing  the 
use  of  air  was  to  aid  in  Iha  prevention  of 
adulterated  carcasses  or  parts  of 
carcassaa.  in  particdai.  the  insanitary 
use  of  hiiaclsj  air  iMy  coatasMnate  the 
carcass  or  part  or  mask  afaaormal 
conditiona  Section  l(aM(4)  of  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C 


601(m)(4))  provides  that  any  carcass, 
part  thereof,  meat  or  meat  food  product 
is  adulterated  "if  it  has  been  prepared 
*  *  *  under  insanitary  conditions 
whereby  it  may  have  become 
contaminated  with  filth,  or  whereby  it 
may  have  been  rendered  injurious  to 
health.  *  *  *"  If  the  air  were  unclean  or 
if  there  were  a  contaminated  injection 
procedure,  the  carcass  might  become 
contaminated.  Additionally,  it  was  felt 
that  the  presence  of  air  in  subcutaneous 
tissues  could  mask  an  abnormal 
condition  such  as  a  gas-producing 
bacterial  infection.  Section  I(m](8)  of  the 
FMIA  (21  U.S.C.  601(m)(8))  provides  that 
any  carcass,  part  thereof,  meat  or  meat 
food  product  is  adulterated  *****  if 
damage  or  inferiority  has  been 
concealed  in  any  manner  •  •  *"  Such 
adulteration  could  occur  by  filling  out 
hollows  in  the  animal  carcass  to  make 
the  animal  appear  of  better  quality. 
Thus.  FSIS  prohibited  the  use  of  air  to 
inflate  carcasses  or  parts  of  carcasses   ' 
on  the  basis  that  the  air  may  be  used  in 
an  insanitary  manner  or  may  mask 
abnormal  conditions,  resulting  in 
product  adulteration  under  the  FMIA. 

Recently,  several  establishments 
requested  permission  to  use  injected  air 
for  hide  removal.  FSIS  determined,  at 
that  time,  that  if  establishments  could    i 
demonstrate  that  the  use  of  air  would 
result  in  wholesome,  imadulterated  meat 
products,  aach  additioBal  procedures 
could  allow  more  efficient  dressing 
operations  for  slaughter  establishments, 
liierefore,  FSIS  has  permitted,  on  an 
experimental  basis  and  under  close  FSIS 
monitoring,  various  uses  of  air  during 
the  dressing  operations  at  several 
establishments.  These  uses  included: 

(1)  Compressed  air  injected  into  cattle 
feet  to  facilitate  the  removal  of  hair  from 
feet  intended  for  human  consumption. 

(2)  Compressed  air  injected  into  the 
skull  of  an  animal  in  conjunction  with  a 
captive  bolt  stunner  to  aid  in  holding  the 
animal  still  during  the  bleeding 
operation  so  that -fewer  injuries  to 
estabfishment  employees  would  occur. 

(3)  Compressed  air  injected  under  the 
skin  of  cattle  heads  to  facilitate  head 
skinning  prior  to  the  use  of  a  down  hide- 
puller. 

(4)  Compressed  air  io|ected  into  the 
abdominal  cavity  of  swine  to  facilitate 
the  skinning  operation  and  to  miaimize 
the  loss  of  body  fat. 

Many  cattle  slaaghler  establishments 
are  currently  requesting  anthorization  to 
use  air  ioiectiaa  for  hide  reaioval.  These 
establishaiints  wish  to  aeoomplisfa  three 
things:  first,  reduce  eqaipnieiit  and 
carcass  damafs  by  rsdacing  the  amount 
of  tenaioa  which  ouist  be  applied  to 
remove  the  hide  from  tlie  head  and  neck 
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with  a  doMm  hide-puller,  second, 
prevent  damage  to  the  hide  in  the 
removal  process;  and  third,  reduce 
contamination  of  the  head  when  the 
hide  is  removed  intact. 

The  above  described  uses,  after  field 
testing,  were  found  to  be  acceptable. 
The  sanitary  injection  of  air  did  not 
mask  abnormal  carcass  conditions  and 
did  not  contaminate  carcasses  or  parts. 
Microbiological  testing  has  proven  that 
air  injection  can  be  sanitary.  The 
Agency  now  believes  Uiat  air  injection 
can  be  performed  in  a  sanitary  maimer 
by  a  procedure  that  includes  air 
filtration  and  injection  needle 
disinfection.  Air  filtration  would  consist 
of  not  less  than  two  stages.  An  initial 
stage  of  filtration  would  occur  at  or  near 
the  use  point  and  would  consist  of  an 
aerosol  or  coalescing  filter,  capable  of 
filtration  to  not  more  than  a75  micron, 
for  the  removal  of  oil  and  water.  A 
subsequent  stage  of  filtration  would 
occur  at  or  near  the  point  of  needle  hose 
attachment  to  the  air  line  and  would  be 
a  particulate  filter,  capable  of  filtration 
to  not  more  than  0.3  micron.  The 
injection  needle  would  be  disinfected  by 
4.    placement  in  water  that  is  not  less  than 
180  *F.  for  at  least  10  seconds 
immediately  prior  to  each  injection. 
Therefore,  the  Administrator  believes  it 
is  now  appropriate  to  propose  to  amend 
the  Federal  meat  inspection  regulations 
to  approve  the  use  of  injected  air  as 
listed  in  the  cited  examples. 

The  proposed  rule  would  allow 
permanent  approval  of  only  the 
compressed  air  injection  activities  in  the 
examples  listed  above.  Any  official 
establishment  interested  in  the  use  of  air 
for  other  than  the  proposed  approved 
methods  would  be  required  to  submit  a 
request  for  experimental  testing  of  any 
unapproved  procedure  to  FSIS  for 
approval  prior  to  its  use.  These  requests 
must  state  the  purpose  of  the  use  of  air, 
a  detailed  description  of  the  procedure, 
and  evidence  that  the  procedure  can  be 
performed  in  a  sanitary  manner.  Final 
approval  of  an  acceptable  new  proposed 
method  would  be  obtained  by 
modifying,  through  rulemaking 
procedures,  the  Federal  regulations  to 
include  the  new  method 

List  of  Subjects  b  9  CFR  Part  310 

Meat  inspection.  Post-mortem 
inspection. 

For  reasons  set  out  in  the  preamble. 
Title  9.  Part  310  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 
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PART  310— POST-MORTEM 
INSPECTION 

1.  The  authority  citation  for  9  CFR 
Part  310  continues  to  read  as  follows: 

Authority:  34  Stat.  1260.  79  Stat.  903.  as 
amended.  81  Stat.  584,  84  Stat.  91,  438:  21 
U.S.C.  71  et  seq..  601  et  seq..  33  U.S.C.  1254(b). 

2.  Section  310.13  would  be  revised  in 
its  entirety  to  read  as  follows: 


S  310.13    Inflating  carcasses  Of  parts 
thertof;  transferring  caul  or  other  fat 

(a)(1)  Establishments  shall  not  inflate 
carcasses  or  parts  of  carcasses  with  air, 
except  as  set  forth  in  paragraph  (a)(2)  of 
this  section. 

(2)(i)  Any  establishment  slaughtering 
livestock  that  wishes  to  inflate 
carcasses  or  parts  thereof  with  air,  using 
procedures  other  than  the  approved 
methods  listed  below,  shall  submit  a 
request  for  approval  for  experimental 
testing  to  the  Administrator.  Such  a 
request  shall  include  the  purpose  of  the 
use  of  air,  a  detailed  description  of  the 
procedure  for  injecting  the  air  and 
evidence  that  the  procedure  can  be 
performed  in  a  sanitary  maimer. 

(ii)  The  Administrator  shall  evaluate 
newly  submitted  procedures  for  the  use 
of  air.  If  the  Administrator  determines 
that  any  such  procedure  will  likely 
result  in  wholesome,  unadulterated  meat 
product  then  the  Administrator  shall 
approve  experimental  testing  of  the  new 
procedure.  In  any  situation  where  the 
Administrator  finds  a  submitted 
procedure  to  be  unlikely  to  result  in 
wholesome,  unadulterated  meat 
product  the  Administrator  shall  send 
written  notification  to  the  establishment 
of  the  denial  of  such  approval.  The 
establishment  may  re-submit  for 
evaluation  a  testing  procedure  that  has 
been  denied,  provided  that 
modifications  have  been  made  to 
address  the  original  reason  for  denial. 
The  estabishment  also  shall  be  afforded 
an  opportunity  to  submit  a  written 
statement  in  response  to  the  notification 
of  denial.  In  those  instances  where  there 
is  a  conflict  of  facts,  a  hearing,  under 
applicable  rules  of  practice,  will  be  held 
to  resolve  the  conflict 

(iii)  Final  approval  of  an  acceptable 
new  proposed  method  shall  be 
effectuated  by  modifying,  through 
rulemaking  procedures,  the  Federal 
regulations  to  include  the  new  method. 
Uses  for  which  approval  is  granted  are: 

(A)  Compressed  air  injection  of  cattle 
feet  to  facilitate  removal  of  hair  from 
feet  intended  for  human  consumption; 

(B)  Compressed  air  injection  to 
facilitate  hide  removal,  especially  of  the 
head:  or 

(C)  Compressed  air  injection  into  the 
skull  in  conjunction  with  a  captive  bolt 


stunner  to  hold  the  animal  still  for 
dressing  operations. 

The  method  of  compressed  air  injection 
shall  be  a  sanitary  procedure  that 
includes  air  filtration  and  injection 
needle  disinfection.  Air  filtration  shall 
consist  of  not  less  than  two  stages.  An 
initial  stage  of  filtration  shall  occur  at  or 
near  the  use  point  and  shall  consist  of 
an  aerosol  or  coalescing  filter,  capable 
of  filtration  to  not  more  than  0.75 
micron,  for  the  removal  of  oil  and  water. 
A  subsequent  stage  of  filtration  shall 
occur  at  or  near  the  point  of  needle  hose 
attachment  to  the  air  line  and  shall  be  a 
particular  filter,  capable  of  filtration  to 
not  more  than  0.3  micron.  The  injection 
needle  shall  be  disinfected  by  placement 
in  water  that  is  not  less  than  180  T  for 
at  least  10  seconds  immediately  prior  to 
each  injection. 

(b)  Transferring  the  caul  or  other  fat 
from  a  fat  to  a  lean  carcass  is 
prohibited. 

Done  in  Washington,  DC  on  )anuar>'  10. 
1989. 

Lester  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 

[FR  Doc  89-895  Filed  1-12-89:  8:45  amj 
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9  CFR  Part  318 
|Doci(etNo.S0-019Pl 

Immersion  Cured  and  Dry  Cured 
Bacon 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Proposed  rule;  withdrawal  of 
previous  proposed  rule. 

StmHARY:  The  Food  Safety  and 
Inspection  Service  is  proposing  to 
amend  the  Federal  meat  inspection 
regulations  to  prohibit  the  use  of  nitrate 
in  the  preparation  of  immersion  cured 
bacon  and  dry  cured  bacon.  The 
proposed  rule  would  hmit  nitrite  to  120 
parts  per  million  (ppm)  going  into 
immersion  cured  bacon  bellies  and  to 
200  ppm  going  into  dry  cured  bacon 
bellies,  llie  principal  efiect  of  this 
proposed  rule  would  be  to  reduce  the 
formation  of  nitrosamines  in  bacon  by 
prohibiting  the  use  of  nitrate  in  the 
production  of  immersion  cured  and  dr>' 
cured  bacon.  The  use  of  nitrate  is 
already  prohibited  in  pumped  bacon. 
This  proposed  rule  would  also  withdraw 
the  previous  proposal,  published  June  7, 
1980  (45  FR  43425),  on  the  same  subject 
and  correct  two  typographical  errors  in 
S  318.7(c)(4)  concerning  the  quantitation 
of  nitrite  in  cured  products. 
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A  rectnt  innovatioa  in  bacon 
manufacturing  has  been  the  introduction 
of  massaged  bacon.  In  recognition  of  the 
similarity,  FSIS  proposes  to  apply  the 
pumped  bacon  requirements  to 
massaged  bacon. 

OATC  Comments  must  be  received  on  or 
before  March  14.  IMa 


:  Written  comments  may  be 
sent  to  the  Policy  Office,  Attn:  Linda 
Carey.  FSIS  Hearing  Clerk,  Room  3171, 
South  Agriculture  Building,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
(See  also  "Comments"  under 
Supplementary  Information.) 


POM  fuhthcr  mformation  contact: 

Mr.  Bill  F.  Dennis,  Director,  Processed 
Products  Inspection  Division,  Technical 
Services.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250;  (202)  447-384a 

SUPPI.CMCMTAJIY  INRXMIATMN: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  mafor  rule  onder 
Elxecutive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  mayor  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographical 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Effect  on  SmaO  Entitias 

The  Administrator  also  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  deHned  by  the  Regulatory  Flexibility 
Act,  Pub.  L  96-354  (5  U.S.C  601).  There 
are  approximately  200  establishments 
now  producing  either  dry  cured, 
immersion  cured  or  ■assaged  bacon 
products.  All  of  these  establishments 
would  be  subject  to  this  proposed  rale. 
Of  these  200  establishments.  5  produce 
either  massaged  or  immersion  cored 
bacon  and  the  remaining  195  produce 
dry  cured  bacon.  The  majority  of  these 
200  establishments  can  be  considered  as 
small  entities,  because  they  produce  a 
low  volume  of  bacon  products  per 
establishment  Prehminary  infbrmation 
from  an  Agricoitural  Research  Service 
survey  begun  in  mid-19e6  and  not  yet 
completed  indicates  that  the  majority  of 
establtshments  which  produce  dry  cured 
bacon  no  longer  use  nitrate  in  their  cure. 
Thus,  the  majority  of  affected 


establishments  are  now  operating  in 
compliance  with  the  proposed 
requirements  on  use  of  nitrate.  The  few 
establishments  which  are  still  using 
nitrate  as  part  of  their  curing  process 
would  be  required  to  eliminate  its  use 
but  could  substitute  nitrite  to  achieve 
the  same  technical  effect.  There  is  no 
significant  cost  difference  between  the 
purchase  of  nitrate  or  nitrite.  Limiting 
the  amount  of  nitrite  that  may  be  used  in 
the  product  is  expected  to  have  a 
positive  affect  on  producers  as  they  will 
be  able  to  use  less  nitrite  and  thus  save 
on  the  cost  of  purchasing  nitrite. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  rule.  Written  comments 
should  be  sent  to  the  Policy  Offke  and 
should  refer  to  the  docket  number  that 
appears  in  the  heading  of  this  document 
All  comments  submitted  in  response  to 
this  action  will  be  made  available  for 
public  inspection  in  the  Policy  Office 
between  9KX)  a.m.  and  AJXi  pML,  Monday 
through  Friday. 

Back^ound 

The  use  of  nitrate  in  the  curing  of 
meat  can  be  traced  back  several 
hundred  jrears.  In  the  early  1900's. 
chemists  and  meat  scientists  began  to 
understand  some  of  the  mechanisms  of 
the  nitrate  curing  process.  Nitrate's 
principal  role  is  as  a  soiirce  of  nitrite 
which  fixes  the  characteristic  pink  color 
in  cured  meat  products.  In  recognition  of 
this  color  fixing  role  played  by  nitrite  * 
in  the  caring  process,  the  Department 
approved  its  direct  use  to  reduce 
dependence  on  the  unreliable 
conversion  of  nitrate  to  nitrite. 
Subsequently,  nitrite  was  found  to  have 
additional  benefits  which  increased 
shelflife  and  safety  of  cured  meats. 
Nitrite  retards  rancidity  and  inhibits  the 
growth  of  some  bacteria. 

The  use  of  nitrite  and  nitrate  in  the 
curing  of  meet  has  been  an  area  of 
concern  to  the  Department  for  several 
years  since  it  was  learned  that  nitrite, 
when  combined  with  secondary  and 
tertiary  amines  under  appropriate 
conditions,  can  form  nitrosamines. 

Nitrosamines  are  formed  during  the 
high  heat  of  some  cooking  processes 
such  as  frying.  Bacon  containing 
confirmable  levels  of  nitrosamines  is  an 
adulterated  product  Many  of  the 
nitrosamines,  including  those  found  in 


■  As  uaed  In  this  docmacaL  (lie  lara  "■itriia" 
refen  to  either  todhin  nttrilc  or  potmMliua  aitrite. 
However.  wiIcm  f^ectficiUy  noted  otherwise, 
quantity  declarations  are  stated  on  the  basis  of  (tie 
sodiun  salt.  A  coaxrsion  to  appwitniata 
potassimn  salt  aquivalant  ia  anjaayliahul  by 
Biultiptytoig  by  iJX 


fried  bacon,  have  been  demonstrated  to 
be  carcinogenic  to -laboratory  animals.* 
U  confirmable  levels  of  nitrosamines  are 
verified  by  gas  liquid  chromotography/ 
mass  spectrometry  analysis  (GLC/MS), 
the  entire  lot  is  disposed  of  in  a  manner 
to  assure  that  nitrosamines  will  not  form 
when  the  product  is  cooked.  This  may 
include  incorporation  of  the  uncooked 
bacon  as  an  ingredient  in  another  food 
product,  provided  it  is  processed  in  a 
manner  to  preclude  the  formation  of 
nitrosamines. 

Bacon  may  be  produced  by  any  of 
three  principal  curing  methods.  Most 
bacon,  about  98  percent,  is  prepared  by 
injecting  or  tumbling  a  curing  solution 
containing  water,  salt  Havorings  and 
nitrite  into  pork  bellies  so  that  there  is 
an  immediate  penetration  of  the  cure 
into  the  muscle  tissues.  This  is  referred 
to  as  pumped  bacon.  The  other  two 
percent  are  divided  between  immersion 
cured  and  dry  cured  bacon.  Immersion 
cured  bacon  is  prepared  by  placing  pork 
bellies  in  vats  and  then  either  covering 
them  with  the  curing  sohition  or 
permitting  the  natural  tissue  fluids 
extracted  by  the  cure  to  cover  the 
bacon.  Dry  cured  bacon  is  produced  by 
rubbing  a  dry  mixture  of  salt,  flavorings 
and  nitrite  onto  the  surface  of  each  pork 
belly.  The  dry  cure  must  be  dissolved  by 
the  natural  tissue  fluids  and  allowed  to 
diffuse  throughout  the  meat.  The  curing 
time  is  shortest  for  pumped  bacon  and 
longest  for  dry  cored  bacon. 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.&C  801  et aeq),  the 
Secretary  of  Agriculture  is  responsible 
for  assuring  that  meat  and  meat  food 
products  d^tribnted  to  consumers  are 
wholesome  and  not  adnherated  (21 
U.S.C.  602).  Section  6  of  the  FMIA  (21 
use.  606)  direcU  the  Secretary, 
through  inspectors,  to  exanune  all  meat 
food  products  prepared  for  distribution 
in  commerce  in  any  slaughtering,  meat 
canning,  salting,  packing,  rendering,  or 
similar  establishment.  Inspectors  shall 
mark  or  label  as  "Inspected  and  passed" 
all  such  products  foond  to  be  not 
adulterated  and  "Inspected  and 
condemned"  all  such  products  found  to 
be  adulterated  within  the  meaning  of 
section  l(m)  of  the  FMIA  (21  VJSXL 
601  (m)). 

Section  l(ra)  of  the  FMIA  defines  an 
adulterated  product,  in  part,  as  product 

that bears  or  contains  any 

poisonous  or  deleterious  substance 
which  may  render  it  injurious  to 
health  •  •  *  "  (21  U.S.C  e01(m)(l)). 


•  Pieussiiiaii.  R..  Schmohl.  D.  S  Eisenbrand.  C 
(1077)  Carcinogenicity  of  N-nitroeopynuBdine:  dose 
study  in  rats.  Z  Krebafonh  90 161-168. 
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In  response  to  the  finding  of 
nitrosamines  in  bacon,  the  Department 
published  a  final  regulation,  in  1978, 
pix)hibiting  the  use  of  nitrate  in  pumped 
bacon,  limiting  the  amount  of  ingoing 
nitrite  in  pumped  bacon  to  120  ppm.  and 
requiring  that  sodium  asoorbate  or 
sodium  erythorbate  be  used  at  550  ppm 
(43  PR  20992)  (9  CFR  31&7(b)).  Sodium 
dscorbate  and  sodium  erythorbate  are 
considered  to  be  nitrosamine  inhibitors 
and  thus,  capable  of  decreasing 
nitrosamine  formation  in  bacon.  Since 
that  time,  an  active  sampling  and 
nitrosamine  testing  program  for  pumped 
bacon  has  been  in  effect  In  addition,  the 
Department  provided  in  1966  two 
alternative  procedures  for  controlling 
the  levels  of  nitrite  added  to  pumped 
bacon.  First,  as  part  of  an  FSIS  approved 
quality  control  (QC)  program, 
establishments  are  allowed  to  reduce 
ingoing  sodium  nitrite  levels  to  100  ppm 
(or  123  ppm  potassium  nitrite)  and  550 
ppm  sodium  asoorbate  or  sodium 
erj-thorbate.  The  second  alternative, 
also  as  part  of  an  FSIS  approved  QC 
program,  allows  establishments  to  add 
sodium  nitrite  at  a  level  between  40  and 
80  ppm  (or  49  to  99  ppm  potassium 
nitrite)  with  550  ppm  sodium  ascorbate 
or  sodium  erythorbate  plus  sugar  and 
starter  cultures  (lactic  acid  producing 
bacteria).  In  1965  and  1968,  the 
Department  authorized  the  use  of  alpha- 
tocopherol  as  an  additional  nitrosamine 
inhibitor  in  pumped  bacon  (50  FR  27573, 
51  FR  35630). 

Although  FSIS  did  not  address  the 
levels  of  nitrites  and  nitrates  in  dry 
cui^d  products  in  the  rulemaking 
proceedings  concerning  pumped  bacon. 
FSIS  did  begin  research  on  the  issue  of 
nitrosamines  in  dry  cured  products. 

1.  In  a  1976  market  basket  survey,  the 
Food  and  Drug  Administration  tested 
one  sample  of  dry  cured  bacon.  No 
nitrosamines  were  detected;  however, 
formidation  of  the  cure  and  processing 
procedures  were  unknown. 

2.  In  October  1977.  FSIS  published  a 
notice  (42  FR  55626)  requesting 
information  as  to  whether  carcinogenic 
nitrosamines  are  formed  in  cured  meat 
products  as  a  result  of  ordinary 
conditions  of  processing  and/or 
pi-eparation  for  consumption.  The  Nitrite 
Safety  Council,  an  organization 
composed  of  representatives  from 
several  meat  processor  trade 
associations,  submitted  data  '  in 
response  to  this  request.  The  data 
consisted  of  the  analytical  results  from 
15  samples  of  dry  cured  bacon  collected 
and  analyzed  by  the  Nitrite  Safety 


Council.  Of  these  samples.  13  had  been 
cured  with  nitrite,  or  nitrite  and  nitrate 
in  combination.  The  ingoing  range  was 
from  .027  ounces  of  nitrite  alone  per  100 
pounds  of  meat  to  3  ounces  of  nitrate 
plus  1  ounce  of  nitrite  per  100  pounds  of 
meat.  One  of  the  other  two  samples 
received  the  maximum  allowable 
amount  of  sodium  nitrate  (3.5  ounces  per 
100  pounds  of  meat)  but  no  nitrite. 
Nitrosamines  were  not  found  at 
confirmable  levels  in  this  sample.  In  the 
13  samples  in  which  nitrite  had  been 
used  in  processing,  findings  by  the 
mineral  oil  vacuum  distillation  and 
thermal  energy  analyzer  (TEA) 
screening  test  ranged  from  undetectable 
to  180  parts  per  billion  (ppb)  of 
nitrosopyrrolidine  (a  carcinogenic 
nitrosamine).  Seven  of  the  13  findings 
indicated  that  carcinogenic  nitrosamines 
were  present  at  levels  of  10  ppb  or 
greater. 

The  Department  monitored  the 
collection  and  preparation  of  the 
samples  analyzed  by  the  Council.  In 
addition,  the  Department  analyzed 
companion  samples  to  those  tested  by 
the  Council.  These  monitoring  results, 
including  successful  confirmation  in  all 
cases  attempted,  established  the  validity 
of  the  data  submitted  by  the  Council. 

3.  To  get  additional  information  on  the 
occurrence  of  nitrosamines  in  bacon 
made  with  dry  curing  materials,  the 
Department  in  1978,  tested  39  additional 
bacon  samples.*  The  results  of  the 
screening  tests  ranged  from 
undetectable  to  199  ppb.  In  18  of  the  38 
samples,  there  were  levels  of 
carcinogenic  nitrosamines  widely 
recognized  by  scientists  as  confirmable. 
Three  of  these  samples  were  selected  as 
part  of  a  nine-sample  confinnation  effort 
for  TEA  results.  In  all  three  cases,  the 
presence  of  carcinogenic  nitrosamines 
was  confirmed. 

4.  Finally,  in  1979.  the  Nitrite  Safety 
Council  reported  additional  data  as  part 
of  a  small  study  *  to  determine  the  effect 
of  reducing  ingoing  nitrite  to  120  ppm 
and  adding  sodium  erythorbate  as  a 
nitrosamine  inhibitor  in  pork  bellies. 
The  study  was  conducted  in  four 
cooperating  processing  establishments. 
Analyses  of  the  samples  were  limited  to 
a  TEA  screening  of  10  individual  pork 
bellies  from  one  establishment  and  three 
10-belly  composite  samples  each  from  a 
different  establishment.  Analyses  of 
these  pork  bellies  revealed  the  presence 
of  nitrosamines  from  4  to  16  ppb  in  the 
individual  bellies  and  8  to  16  ppb  in  the 


'  A  copy  of  this  data  is  avMilabie  for  public 
inspection  in  the  office  of  the  FSIS  Hearing!  Clerk. 


*  The  39  bacon  samples  were  part  of  a  larger 
survey  conducted  by  the  Department  on  dry  cured 
hams,  porit  shoulders,  and  bacon. 

'  A  copy  of  this  study  is  available  for  public 
inspection  in  the  ofTice  of  the  FSIS  Hearing  Clerfc. 


composite  belly  samples.  Although  the 
Council  reported  that  the  results 
indicate  that  acceptable  dry  cured 
bacon  with  a  very  low  potential  for 
nitrosamine  formation  can  be  produced 
by  using  reduced  levels  of  added  sodium 
nitrite  coupled  with  sodium  erythorbate. 
the  study  was  too  small  to  permit  the 
Department  to  draw  any  finn 
conclusions.  However,  nitrosamines 
were  found  in  one  of  the  composite 
samples. 

As  can  be  seen  from  the  foregoing 
data,  the  incidence  of  confirmable  levels 
of  nitrosamines  in  bacon  prepared  with 
dry  curing  materials  appeared  high. 
Therefore,  FSIS  on  June  27, 1980, 
published  a  proposed  rale  (45  FR  43425) 
to  regulate  production  procedures  for 
dry  cured  bacon.  The  proposal  would 
have  established  a  monitoring  program 
and  specific  requirements  for  water 
activity  and  salt  content  Most  of  the  117 
commenters  opposed  the  proposed  rale 
because  they  believed  the  proposed 
water  activity  and  salt  content  would 
make  the  product  unsalable. 
Commenters  also  believe  the  monitoring 
program  would  result  in  many  small 
processors  closing.  The  commenters 
asserted  that  the  cost  of  having  a  private 
laboratory  test  the  product  would 
exceed  the  value  of  the  pnxluct  The 
alternative  would  be  to  have  the 
Department  perform  the  tests.  It  would 
take  longer  to  get  results,  and  the 
processors  would  not  have  enou^ 
storage  capacity  to  continue  production 
and  remain  in  business. 

Following  publication  of  the  proposal 
in  1980.  FSIS  formed  an  expert  task 
force  to  study  the  manufacture  of  dry 
cured  bacon.  The  task  force  initiated  a 
survey  •  of  dry  cured  bacon  producers 
to  gather  information  on  the  current 
production  practices.  Producers  were 
esked  to  voluntarily  submit  formulations 
and  samples  of  dry  cured  product  for 
laboratory  testing.  Of  the  143  samples 
which  were  submitted,  135  were  tested 
by  the  Deportir.cni.  The  samples  were 
analyzed  for  residual  nitrite  and  nitrate, 
salt,  moisture,  nitrosamines.  pK  fat, 
protein,  and  water  activity.  As  a  result 
of  these  analyses,  the  Department 
determined  that  residual  nitrite  was  the 
most  important  contributing  factor  to  the 
presence  of  detectable  nitrosamines. 
The  task  force  prepared  guidelines  in 
1983  for  the  manufacture  of  dry  cured 
bacon.  The  guidelines  recommend  that 
manufacturers  carefully  control  nitrite 
by  (1)  accurately  measuring  the  amount 
added.  (2)  adding  no  more  than  200  ppm 


•  A  copy  of  this  survey  report  is  available  for 
public  inspection  in  the  ofTice  of  the  FSIS  Hearing 
Oeii 
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of  nitrite  and  (3)  adding  no  nitrate.  In 
addition,  the  guidelines  recommended 
that  bellies  should  be  sorted  according 
to  weight  and  thickness:  that  bellies 
should  not  be  cured  for  more  than  7 
days  per  inch  of  thickness  at  36-43  *F.; 
and  that  bellies  should  be  cured  with  the 
skin  off  and  not  processed  to  excessive 
dryness. 

Althou^  the  1960  survey  was  not 
intended  to  include  immersion  cured 
bacon,  six  samples  were  received  which 
had  been  cured  by  this  method.  Five  of 
the  six  samples  had  nitrosopyrrolidine 
levels  greater  than  10  ppb,  and  three  of 
these  samples  had  levels  greater  than  20 
ppb.  These  data  indicate  that  immersion 
cured  bacon  also  has  a  significant 
potential  for  nitrosamine  formation.  To 
verify  these  findings  and  assess  the 
nitrosamine  levels  in  immersion  cured 
bacon  an  additional  survey  was  done  in 
1980.  This  survey  tested  59  samples  of 
regular  immersion  cured  bacon.  Forty- 
nine  percent  of  these  samples  had 
nitrosamine  values  equal  to  or  greater 
than  17  ppb.  This  survey  confirmed  that 
immersion  cured  bacon  has  a  potential 
for  nitrosamine  formation  which  is 
associated  with  residual  nitrite  in  the 
raw  product 

In  1986,  FSIS  requested  research  by 
the  Agricultural  Research  Service  (ARS) 
to  evaluate  processing  practices  that  the 
task  force  survey  identifled  as 
significantly  affecting  the  nitrosamine 
levels.  ARS  selected  establishments 
from  the  1960  FSIS  survey  whose 
processes  would  be  likely  to  produce 
detectable  nitrosamines.  However,  this 
research  was  conducted  after  those 
establishments  had  received  copies  of 
the  task  forces'  recommended 
guidelines.  Preliminary  information 
indicates  that  most  of  the 
establishments  had  amended  their 
processes,  no  longer  used  nitrate,  and 
had  no  detectable  nitrosamines.  The 
final  report  has  been  submitted  for 
publication. 

In  view  of  the  conmients  on  the 
previous  proposal  and  the  information 
developed  by  the  1980  task  force  survey. 
FSIS  is  withdrawing  the  proposed  rule 
published  on  June  27. 1980  (45  FR  43425], 
and  is  proposing  to  permit  the 
manufacture  of  immersion  cured  and  dry 
cured  bacon  made  with  accurately 
controlled  reduced  amounts  of  nitrite 
and  no  nitrate.  It  has  been  shown  that 
nitrosamine  formation  in  bacon  is 
directly  dependent  on  levels  of  residual 
nitrite  left  in  the  bacon  after  the  curing 
process.  By  accurately  controlling  the 
amount  of  nitrite  added  during  the 
curing  process,  the  residual  nitrite 
should  be  low  enough  to  minimize  any 
nitrosamine  formation. 


The  Agency  has  decided  not  to 
propose  a  laboratory  monitoring  test 
system  for  immersion  cured  and  dry 
cured  bacon  at  this  time.  The  production 
schedules  of  immersion  cured  and  dry 
cured  bacon  producers  can  be 
intermittent  and  unpredictable.  This 
makes  the  sample  collection  required  by 
any  statistical  monitoring  system 
difficult  for  these  products.  Instead,  FSIS 
personnel  will,  through  inplant 
observations  and  control  of  formulation, 
verify  that  immersion  cured  bacon  and 
dry  cured  bacon  are  wholesome  and  are 
being  produced  in  accordance  with 
these  regulations. 

A  recent  innovation  in  bacon 
manufacturing  has  been  the  introduction 
of  massaged  bacon.  In  this  process  pork 
bellies  are  placed  in  drums  with  the 
c\uing  solution  and  tumbled  until  the 
cure  is  absorbed.  All  of  the  curing 
solution  is  incorporated  into  the  bacon. 
As  such,  it  is  similar  to  pumped  bacon 
where  the  curing  solution  is  injected  into 
the  pork  belly.  In  recognizing  the 
similarity  between  these  two  products, 
FSIS  proposes  to  treat  them  the  same 
and  apply  the  pumped  bacon 
requirements  to  massaged  bacon. 

Effect  of  This  Proposal 

This  proposal  would  clarify  S  318.7(b) 
of  the  Federal  meat  inspection 
regulations  (9  CFR  3ia7(b))  so  that  the 
provisions  of  the  regulation  which 
pertain  only  to  pumped  bacon  (9  CFR 
31&7(b)(l))  would  be  so  designated 
because  the  requirements  pertaining  to 
bacon  made  with  dry  curing  materials 
are  di^erent.  Immersion  cured  bacon 
requirements  would  also  be  shown 
separately  with  the  use  of  ingoing  nitrite 
at  120  ppm.  or  an  equivalent  amount  of 
potassium  nitrite  (148  ppm).  These  are 
the  same  amounts  as  for  pumped  bacon. 
Since  the  cure  ingredients  are  already  in 
solution  surrounding  the  pork  bellies, 
diffusion  of  the  nitrite  into  the  product  is 
facilitated. 

For  dry  cured  bacon,  the  manner  by 
which  d^  curing  materials  enter  the 
pork  bellies  is  essentially  one  of 
absorption.  For  dry  cured  bacon,  nitrite 
would  be  limited  to  200  ppm  going  into 
the  product.  To  accurately  control  the 
amount  of  nitrite  in  the  product  and 
because  of  the  variability  of  the 
conversion  of  nitrate  to  nitrite,  the  use  of 
nitrate  would  be  prohibited  in  both 
immersion  cured  bacon  and  dry  cured 
bacon  as  it  now  is  in  pumped  bacon. 

In  proposing  this  rule.  FSIS  is  aware 
of  the  need  to  minimize  economic 
disruption  and,  at  the  same  time,  meet 
consumer  expectation.  Therefore,  it  will 
continue  to  work  with  industry  groups  to 
assist  in  identifying  those  production 
methods  and/or  procedures  that  will 


result  in  a  product  in  compliance  with 
the  Federal  Meat  Inspection  Act;  i.e.,  a 
product  that  does  not  contain 
confirmable  levels  of  carcinogenic 
nitrosamines.  If  this  proposal  is  issued 
as  a  final  rule,  as  successful  methods 
are  identified,  FSIS  will  provide 
technical  guidance  to  those  industry 
members  who  request  help  in  instituting 
them. 

Other  Modifications:  In  the 
preparation  of  this  proposal,  two 
typographical  errors  were  discovered  in 
the  chart  in  §  31&7(c)(4)  of  the 
regulations  (9  CFR  318.7(c)(4)).  In  each   \ 
instance  the  word  "nitrate"  should  be    ; 
"nitrite".  Accordingly,  this  proposal 
would  correct  those  errors.  1 

Proposal 

For  reasons  set  forth  in  the  preamble, 
Title  9,  Subchapter  A.  Part  318,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

List  of  Subjecto  in  9  CFR  Part  318 

Food  additives.  Meat  inspection. 

PART  31S— ENTRY  INTO  OFFICUL 
ESTABLISHMENTS:  REINSPECTION      , 
AND  PREPARATION  OF  PRODUCTS     I 

1.  The  authority  citation  for  Part  318 
continues  to  read  as  follows: 

Authority:  34  Stat  1260,  81  Stat.  584.  as 
amended  (21  U.S.C  601  et  seq.),  72  Slat.  86Z 
92  Stat.  loee.  as  amended,  (7  U.S.C  1901  et 
seq.),  76  Stat.  663  (7  U.S.C.  4S0  et  seq]  unless 
otherwise  noted. 

2.  Section  318.7(b)  would  be  amended 
by  revising  the  introductory  text  and  the 
beginning  phrase  of  paragraph  (b)(1). 
and  by  adding  new  paragraphs  (b)  (5) 
and  (b)  (6)  to  read  as  follows: 

§31t.7    Approval  of  sutMtancea  for  use  in 
ttie  preparatfcM)  of  products. 

•        *        *        *        • 

(b)  Requirements  for  the  use  of  nitrite 
and  sodium  ascorbate  or  sodium 
erythorbate  (isoascorbate)  in  bacon. 
Nitrates  shall  not  be  used  in  curing 
bacon. 

(1)  Pumped  bacon,  with  respect  to 
bacon  injected  with  curing  ingredients 
and  massaged  bacon  (pumped  bacon): 


(5)  Immersion  cured  bacon.  Immersion 
cured  bacon  may  be  placed  in  a  brine 
solution  containing  salt,  nitrite  and 
flavoring  material  or  in  a  container  with 
salt,  nitrite  and  flavoring  material. 
Sodium  nitrite  shall  not  exceed  120  ppm 
ingoing  or  an  equivalent  amount  of 
potassium  nitrite  (148  ppm  ingoing) 
based  on  the  actual  or  estimated  skm- 
free  green  weight  of  the  bacon  bellies. 
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(6)  Bacon  made  with  dry  curing 
materials.  With  respect  to  bacon  made 
with  dry  curing  materials,  the  product 
shall  be  cured  by  applying  a 
premeasured  amount  of  cure  mixture  to 
the  bacon  belly  surfaces,  completely 
covering  the  surfaces.  Sodium  nitrite 
shall  not  exceed  200  ppm  ingoing  or  an 
equivalent  amount  of  potassium  nitrite 
(246  ppm  ingoing)  in  dry  cured  bacon 
based  on  the  actual  or  estimated  skin- 
free  green  weight  of  the  bacon  belly. 

i  318.7    [AmMMled] 

3.  Section  318.7(b)(2)  would  be 
amended  by  changing  each  reference  to 
the  word  "bacon"  to  read  "pumped 
bacon". 

4.  In  the  chart  in  §  3ia7(c)(4).  the 
listing  for  the  curing  agent  sodium  or 
potassium  nitrite  for  the  purpose  to  fix 
color  would  be  corrected  by  changing 
"nitrate"  in  the  last  sentence  under 
"Substance"  to  read  "nitrite"  and  by 
changing  "sodium  nitrate"  in  the  next  to 
last  sentence  under  "Amount"  to  read 
"sodium  nitrit&" 

Done  at  Washingtoa  DC  on  Janoary  10, 
1969. 

Lester  M  Crawford. 

Administrator.  Food  Safety  and  Inspection 

Sen'ice. 

|FR  Doc.  89-900  Filed  l-lZ-89:  9:45  am] 


9  CFR  Parts  327  and  381 
|Dock«tNo.88-013Pl 

Importation  of  Meat  and  Poultry 
Products;  Refused  Entry  Product 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARV:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations 
regarding  the  handling  of  imported 
products  which  have  been  refused  entry 
into  the  United  States.  The  proposal 
would  add  a  provisio  to  the  regulations 
that  any  such  products  exported  to 
another  country  and  returned  to  the 
United  States  would  be  subject  to 
detention  in  accordance  with  section  402 
of  the  Federal  Meat  Inspection  Act  i 

(FMIA)  or  section  19  of  the  Poultry 
Products  Inspection  Act  (PPIA)  and  to 
seizure  and  condemnation  in 
accordance  with  section  403  of  the 
FMIA  or  section  20  of  the  PPIA.  This 
proposed  rule  is  necessary  specifically 
to  provide  that  such  products  are 
subject  to  administrative  detention  and 
judicial  seizure  and  condemnation  as 
authorized  under  the  Acts. 


DATE:  Comments  must  be  received  on  or 
before  March  14. 1989. 
ADDRESS:  Written  comments  to:  Policy 
Office,  Attn:  Linda  Carey.  FSIS  Hearing 
Clerk.  Room  3171 — South  Agriculture 
Building.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  (See  also 
"Comments"  under  Supplementary 
Information.)  Oral  comments  as 
provided  under  the  PHA  to:  Patrick  J. 
Clerkin.  (202)  447-5604. 
Fon  HNrrHCR  information  contact: 
Patrick  ].  Clerkin.  Director.  Field 
Operations  Division.  Compliance 
Program,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington  DC  2025a  (202)  447-5604. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
under  Executive  Order  12291.  This 
proposed  rule  would  not  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal  State,  or  local 
government  agencies  or  geographical 
regions;  or  have  significant  adverse 
effects  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Current  regulations  prevent  the 
distribution  into  human  food  channels  of 
those  meat  or  poultry  products  offered 
for  importation  into  the  United  States 
from  foreign  countries  and  subsequently 
refused  entry.  The  regulations  further 
prohibit  the  reimportation  of  such 
product  into  the  United  States.  Although 
the  regulations  currently  do  not  so  state, 
FSIS  has  authority  under  the  FMIA  and 
the  PPIA  to  take  the  necessary  steps  to 
preclude  the  distribution  in  the  United 
States  of  any  refused  entry  product  that 
has  been  returned  to  the  United  States. 
This  proposal  would  not  adopt  new 
policy,  but  would  merely  specify  actions 
currently  authorized  under  the  Acts 
which  provide  for  the  administrative 
detention  and  the  judicial  seizure  and 
condemnation  of  product,  in  commerce, 
which  is  adulterated  or  misbranded  or 
otherwise  in  violation  of  the  FMIA  or 
PPIA.  As  such,  no  new  requirements 
would  be  placed  on  foreign  or  domestic 
markets. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 


(5  U.S.C  601).  This  proposed  rule  merely 
clarifies  the  regulations  to  reflect 
authority  established  under  the  Acts 
with  respect  to  the  administrative  « 

detention  and  judicial  seizure  and 
condenmation  of  meat  or  poultry 
products  that  are  adulterated  or 
misbranded  or  otherwise  in  violation  of 
the  FMIA  or  PPIA. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Written  comments  should 
be  sent  to  the  Policy  Office  specifying 
the  docket  number  which  appears  in  the 
heading  of  this  document  Any  person 
desiring  opportunity  for  oral 
presentation  of  views  as  provided  under 
the  PPIA  must  make  such  request  to 
Patrick  ).  Clericin  so  that  arrangements 
may  be  made  for  such  views  to  be 
presented.  A  transcript  will  be  made  of 
all  views  orally  presented.  All 
comments  submitted  pursuant  to  this 
action  will  be  made  available  for  public 
inspection  in  the  Policy  Office  between 
9KX)  a.m.  and  4:00  p.m.,  Monday  through 
Friday. 

Background 

Section  20(a)  of  the  FMIA  (21  U.S.C 
620)  provides  that  "No  carcasses,  parts 
of  carcasses,  meat  or  meat  food 
products  *   *  *  which  are  capable  of  use 
as  human  food,  shall  be  imported  into 
the  United  States  if  such  articles  are 
adulterated  or  misbranded  and  unless 
they  comply  with  all  *  *  *  other 
provisions  of  the  Act  and  regulations 
issued  thereunder  *  *  *."  Section  20(b) 
of  the  FMIA  further  provides  that  "The 
Secretary  may  prescribe  the  terms  and 
conditions  for  the  destruction  of  all  such 
articles  which  are  imported  contrary  to 
this  section  unless  (1)  they  are  exported 
by  the  owner  or  consignee  within  the 
time  fixed  therefor  by  the  Secretary,  or 
(2)  in  the  case  of  articles  which  are  not 
in  compliance  with  the  Act  solely 
because  of  misbranding,  such  articles 
are  brought  into  compliance  with  the 
Act  under  super\'ision  of  authorized 
representatives  of  the  Secretary." 
Section  17  (a)  and  (b)  of  the  PPL\  (21 
U.S.C.  466)  contains  similar  language  for 
poultry  and  poultry  products,  except 
that  no  provision  is  made  for  poultry 
products  that  do  not  comply  because  of 
misbranding  to  be  brought  into 
compliance. 

Section  402  of  the  FMIA  (21  U.S.C. 
672)  provides  that  "Whenever  any 
carcass,  part  of  a  carcass,  meat  or  meal 
food  product  of  cattle,  sheep,  swine. 
goats,  horses,  mules,  or  other  equines,  or 
any  product  exempted  from  the 
definition  of  a  meat  food  product,  or  any 
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dead,  dying,  disabled,  or  diseased  cattle, 
sheep,  swine,  goat,  or  equine  is  found  by 
any  authorized  representative  of  the 
Secretary  upon  any  premises  where  it  is 
held  for  purposes  of.  or  during  or  after 
distribution  in.  commerce  or  otherwise 
subject  to  title  I  or  11  of  this  Act.  and 
there  is  reason  to  believe  that  any  such 
article  is  adulterated  or  misbranded  and 
is  capable  of  use  as  human  food,  or  that 
it  has  not  been  inspected,  in  violation  of 
the  provisions  of  title  I  of  this  Act  or  of 
any  other  Federal  law  or  the  laws  of  any 
State  or  Territory,  or  the  District  of 
Columbia,  or  that  such  article  or  animal 
has  been  or  is  intended  to  be, 
distributed  in  violation  of  any  such 
provisions,  it  may  be  detained  by  such 
representative  for  a  period  not  to  exceed 
twenty  days,  pending  action  under 
section  403  of  this  Act  or  notiflcation  of 
any  Federal.  State,  or  other 
governmental  authorities  having 
jurisdiction  over  such  article  or  animal, 
and  shall  not  be  moved  by  any  person, 
firm,  or  corporation  from  the  place  at 
which  it  is  located  when  so  detained, 
until  released  by  such  representative." 

Section  403(a)  of  the  FMIA  (21  U.S.C. 
673)  provides  that  "Any  carcass,  part  of 
a  carcass,  meat  or  meat  food  product  of 
cattle,  sheep,  swine,  goats,  horses,  mules 
or  other  equines.  or  any  dead,  dying, 
disabled,  or  diseased  cattle,  sheep, 
swine,  goat,  or  equine,  that  is  being 
transported  in  commerce  or  otherwise 
subject  to  title  I  or  U  of  this  Act.  or  is 
held  for  sale  in  the  United  States  after 
such  transportation,  and  that  (1)  is  or 
has  been  prepared,  sold,  transported,  or 
otherwise  distributed  or  offered  or 
received  for  distribution  in  violation  of 
this  Act.  or  (2)  is  capable  of  use  as 
human  food  and  is  adulterated  or 
misbranded,  or  (3)  in  any  other  way  is  in 
violation  of  this  Act.  shall  be  liable  to  be 
proceeded  against  and  seized  and 
condemned,  at  any  time,  on  a  libel  of 
information  in  any  United  States  district 
court  or  other  proper  court  as  provided 
in  section  404  of  this  Act  within  the 
jurisdiction  of  which  the  article  or 
animal  is  found."  Sections  19  and  20(a) 
of  the  PPIA  (21  U.S.C.  467b)  contain 
similar  provisions  for  poultry  and 
poultry  products. 

Part  327  of  the  Federal  meat 
inspection  regulations  (9  CFR  Part  327) 
and  Subpart  T  of  the  poultry  products 
inspection  regulations  (9  CFR  Part  381. 
Subpart  T)  prescribe  the  requirements 
for  meat  and  poultry  products  offered 
for  importation  into  the  United  States  as 
authorized  by  the  FMIA  and  PPIA.  Such 
products  offered  for  importation  from 
any  foreign  country  are  inspected  by 
departmental  inspectors  before  they  are 
entered  into  the  United  States.  The 


inspectors  report  their  findings  to  the 
Director  of  Customs  at  the  port  of  entry 
where  such  products  were  offered  for 
admission  into  the  United  States. 

If  any  such  products  are  identified  as 
"U.S.  Refused  Entry",  the  inspector 
requests  the  Director  of  Customs  to 
refuse  admission  of  the  product  and  to 
direct  the  owner  or  consignee  of  the 
refused  entry  product  to  export  such 
product  within  45  days.  The  owner  or 
consignee  may  opt  not  to  reexport  the 
product,  but  rather  may.  within  the  45- 
day  period,  either  destroy  the  product 
under  departmental  supervision  or 
convert  the  product  into  animal  food.  As 
previously  discussed,  the  FMIA  contains 
an  exception  to  this  rule  that  provides 
that  any  meat  food  product  which  has 
been  refused  entry  solely  because  of 
misbranding  may  be  brought  into 
compliance  with  the  Act  under 
departmental  supervision.  This 
exemption  is  also  provided  in 
§  327.13(a)(4)  of  the  Federal  meat 
inspection  regulations  (9  CFR 
327.13(a)(4)). 

If  the  owner  or  consignee  does  not 
take  appropriate  action  within  the 
specified  time  period,  the  Acts  and 
regulations  authorize  the  Secretary  to 
destroy  the  product  for  human  food 
purposes  (9  CFR  327.13(a)(6)  and 
381.202(a)(5)).  This  is  necessary  to 
prevent  adulterated  or  misbranded 
product  from  entering  into  U.S. 
commerce. 

Section  327.13(a)(7)  of  the  Federal 
meat  inspection  regulations  and 
§  381.202(a)(6)  of  the  poultry  products 
inspection  regulations  prohibit  the 
return  to  the  United  States  of  product 
which  had  been  refused  entry  and 
exported  to  another  country  (9  CFR 
327.13(a)(7)  and  381.202(a)(6)).  If  such 
product  is  returned  to  the  United  States, 
FSIS  is  authorized  under  the  FMIA  and 
PPIA  to  administratively  detain  the 
product  pursuant  to  section  402  of  the 
FMIA  or  section  19  of  the  PPIA,  to 
preclude  its  distribution  in  commerce 
and  seek  judicial  seizure  and 
condemnation  of  such  product  in 
accordance  with  section  403  of  the 
FMIA  or  section  20  of  the  PPIA.  The 
current  regulations,  however,  do  not 
specify  that  such  refused  entry  product 
is  subject  to  detention  and  judicial 
seizure  and  condemnation  under  the 
law.  To  clarify  the  regulations  in  this 
regard,  FSIS  is  proposing  to  amend 
SS  327.13  and  381.202  of  the  Federal 
meat  and  poultry  products  inspection 
regulations,  specifically  to  provide  that 
such  returned,  refused  entry  product 
shall  be  subject  to  administrative 
detention  and  judicial  seizure  and 
condemnation. 


Proposed  Rule 
List  of  Subjects 

9  CFR  Part  327 

Meat  inspection.  Imported  products. 

9  CFR  Part  381 

Poultry  products  inspection.  Imported 
products. 

For  the  reasons  set  out  in  the 
preamble.  Title  9,  Parts  327  and  381  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  set  forth 
below. 

PART  327-{ AMENDED] 

1.  The  authority  citation  for  Part  327 
would  continue  to  read  as  follows: 

Authority:  34  Stat.  126a  79  Stat.  903.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438:  21 
U.S.C  71  et  seq. 

2.  Section  327.13  would  be  amended 
by  adding  a  sentence  at  the  end  of 
paragraph  (a)(7)  to  read  as  follows: 

$327.13    Foreign  products  oftarad  for 
importation;  reporting  of  tlndbigs  to 
customs;  ttendMng  of  artictes  refusad  entry. 

(a)  *  *  * 

(7)  *  *  *  Any  such  product  so 
returned  to  the  United  States  shall  be 
subject  to  administration  detention  in 
accordance  with  section  402  of  the  Act 
and  seizure  and  condemnation  in 
accordance  with  section  403  of  the  Act. 


PART  381-{ AMENDED] 

3.  The  authority  citation  for  Part  381 
would  continue  to  read  as  follows: 

Authority:  71  Stat.  441.  82  Stat.  791.  as 
amended,  21  U.S.C.  451  et  seq.;  76  Slat.  663  (7 
U.&C.4SOe/s«<7.). 

4.  Section  381.202  would  be  amended 
by  adding  a  sentence  at  the  end  of 
paragraph  (a)(6)  to  read  as  follows: 

S  381.202    Poultry  products  offered  for 
entry;  reporting  of  findings  to  customs; 
handMig  of  artidee  refueed  entry;  appeeit, 
Ikmv  made;  denaturing  procedures. 

(a)  *  *  * 

(6)  *  *   '  Any  such  product  so 
returned  to  the  United  States  shall  be 
subject  to  administrative  detention  in 
accordance  with  section  19  of  the  Act, 
and  seizure  and  condemnation  in 
accordance  with  section  20  of  the  Act. 
•        *        •        •        « 

Done  at  Washington.  DC,  on  January  10. 
1969. 

Lestar  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 
|FR  Doc.  89-898  Filed  1-12-89:  8:45  am) 

BHJJNQ  CODE  3410-OM-ll 


Federal  RegUter  /  Vol.  54.  No.  9  /  Friday.  January  13,  1989  /  Pix)posed  Rules 


1377 


9  CFR  Part  381 
(Doci(etNa87-016P] 

Binder  Consisting  of  Sodium  Alginate. 
Calcium  Cart>onate,  Lactic  Add  and 
Calcium  Lactate  In  Ground  and 
Fonned  Poultry  Products 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Proposed  rule. 


:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  poultry  products  inspection 
regulations  to  permit  the  use  of  a  dry 
mixture  of  sodium  alginate,  lactic  acid, 
calcium  lactate,  and  calcium  carbonate 
to  produce  an  edible  binder  for  addition 
to  ground  and  formed  poultry  products. 
The  Food  and  Drug  Administration 
(FDA)  has  determined  that  these 
substances  are  generally  recognized  as 
safe  (GRAS)  for  use  in  foods  separately 
or  in  a  dry  mixture.  FSIS  has  determined 
that  it  is  now  appropriate  to  propose  to 
add  sodium  alginate,  calcium  carbonate, 
lactic  acid,  and  calcium  lactate  as  a 
binding  mixture  to  the  list  of  acceptable 
binders  for  use  in  ground  and  formed 
poultry  products.  This  dry  mixture 
would  be  used  as  a  binder  in  ground  and 
formed  poultry  products  and  would 
enable  these  poultry  products  to  be 
maiiceted  in  a  raw  state  as  well  as  in  a 
cooked  state.  Fonned  poultry  products 
contained  this  binding  mixture  would  be 
labeled  to  denote  that  they  are  "formed" 
and  the  binding  mixture  ingredients 
would  be  listed  in  the  product  name. 
date:  Comments  must  be  received  on 
February  13, 1989. 

AOORCSS:  Written  comments  to:  Policy 
Office.  Attn.  Linda  Carey,  FSIS  Hearing 
Clerk.  Room  3171  South  Agriculture 
Building.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  Oral  comments 
as  provided  by  the  Poultry  Products 
Inspection  Act  should  be  directed  to 
Ashland  L  Clemons  at  Area  Code  (202) 
447-6042. 

FOR  RNITHCR  MFOmUTKM  CONTACT: 
Ashland  L  Clemons,  Acting  Director, 
Standards  and  Labeling  Division. 
Technical  Services.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
Area  Code  (202)  447-6042. 
SUPPIXMCNTAIIV  INFONMATIOtl: 

Executive  Order  12291 

The  Administrator  has  determined  in 
accordance  with  Executive  Order  12291 
that  this  proposed  rule  is  not  a  "major 
rule."  It  will  not  result  in  increased  costs 
or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 


government  agencies,  or  geographic 
regions.  It  will  not  have  a  significant 
adverse  effect  on  competition, 
employment  investment  productivity, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  provides  for  the 
use  of  a  mixture  consisting  of  sodium 
alginate,  calcium  carbonate,  lactic  acid, 
and  calcium  lactate  as  binders  in  raw  or 
cooked  poultry  products.  The  added 
mixture  may  not  exceed  1.55  percent  of 
the  product  formulation.  The  mixture 
must  be  added  in  dry  form  as  an  edible 
binder  in  ground  poultry  products.  This 
action  will  enable  poultry  producers  to 
use  a  wider  variety  of  binders,  resulting 
in  more  variety  of  poultry  products.  The 
use  of  binder  mixture  in  poultry 
products  is  voluntary. 

Effect  On  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  This  rulemaking 
will  impose  no  new  requirements  on 
industry;  rather,  it  will  permit  the 
poultry  industry  to  use  a  new  type  of 
binder  which  allows  raw  or  cooked 
pieces  of  ground  poultry  to  cohere.  Costs 
for  equipment  may  be  reduced  due  to 
elimination  of  usual  freezing,  tempering, 
and/or  precooking  prior  to  or  after 
portioning.  The  formed  poultry  product 
containing  this  mixture  as  a  binder  can 
be  conveidently  portioned,  packaged, 
and  mailieted  as  a  refrigerated  raw 
poultry  food  product  a  frozen  raw 
poultry  food  product  or  precooked  and 
marketed  refrigerated  or  frozen.  Use  of 
the  binding  mixture  in  formed  poultry  is 
voluntary. 

Bad^ground 

The  Agency  has  been  petitioned  by 
Colorado  State  University  Research 
Foundation.  Fort  Collins.  Colorado,  to 
amend  the  poultry  products  inspection 
regulations  to  allow  the  use  of  a  mixture 
consisting  of  sodium  alginate,  calcium 
carbonate,  lactic  acid,  and  calcium 
lactate  in  a  dry  binding  mixture  for 
addition  to  various  raw  or  cooked 
formed  poultry  products. 

Currently,  poultry  processors  use 
advanced  technology  to  produce  formed 
poultry  products  from  fresh  ground 
poultry  resembling  fresh,  intact  muscles. 
These  formed  poultry  products  are 
maiiceted  either  frozen  or  pre-cooked  to 
retain  textural  and  structural  integrity. 
The  algin/calcium  gelation  mechanism, 
which  results  from  the  addition  of  the 
dry  mixture  to  the  formulation,  allows 


formed  poultry  product  to  be  processed 
nvithout  any  further  need  for  addition  of 
sodium  chloride  or  phosphate  salts. 
These  poultry  products  would  possess 
binding  properties  in  raw  as  well  as  in 
the  cooked,  refrigerated  state.  The 
process  involves  reducing  poultry 
product  pieces  to  the  appropriate 
particle  size,  depending  on  desired 
product  attributes.  In  the  coiuve  of  the 
process,  dry  non-poultry  product 
ingredients  are  added  during  mixing  of 
poultry  product  pieces.  The  mixed 
ingredients,  including  the  mixture  of 
sodium  alginate,  calcium  carbonate, 
lactic  add,  and  calcium  lactate,  could 
then  be  formed  by  molding  or  stuffing  in 
the  desired  shape.  After  the  gel  has  set 
the  raw  product  may  be  portioned  and 
packaged.  Other  options  are  precooking 
and  freezing  or  freezing  the  raw  product 

The  petitioner  has  supplied  analytical 
data  at  FSIS's  request  supporting  its 
claims  that  wholesomeness  is  not 
affected  when  poultry  products  are 
processed  with  this  binding  mixture.  The 
quantity  of  dry  mixture  required  to  biiul 
poultry  pieces  is  not  more  than  1.55 
percent  of  the  total  product  formulation. 
Analytical  data  are  available  free  of 
charge  from  the  Standards  and  Labeling 
Division  at  the  address  given  under 
"FON  nmTHER  mmaucncm  contact." 

Sodium  alginate  (algin),  which  is  the 
sodium  salt  of  algenic  acid,  is  listed  in 
the  poultry  products  inspection 
regulations  and  can  be  used  at  a  level 
sufficient  for  purpose  to  extend  and  to 
stabilize  various  poultry  products.  FDA 
regulations  list  sodium  alginate  as  an 
affirmed  GRAS  substance  and  it  is  used 
as  a  stabilizer  and  thickener  at  a  IXX) 
percent  level  in  "other  food"  categories 
(21  CFR  184.1724). 

Lactic  add  is  listed  in  the  poultry 
IMtxiucts  inspection  regulations  at  a 
level  suffident  for  purpose  as  an 
addifier  when  used  in  various  poultry 
products.  FDA  regulatioiu  list  lactic  add 
as  an  affirmed  GRAS  substance,  and  it 
is  used  in  food  with  no  limitation  other 
than  current  good  manufacturing 
practice  (21  CFR  184.1061). 

Calcium  lactate,  w^di  is  a  caldum 
salt  of  lactic  add.  presently  Is  not  listed 
in  the  poultry  products  insi>ection 
regulations,  but  it  is  listed  as  an 
affirmed  GRAS  substance  in  FDA 
regulations  and  could  be  used  in  the  "all 
other"  food  categories  %vith  conditions 
of  use  limited  to  a  stabilizer  and 
tiiickener  (21  CFR  184.1207). 

Caldum  carbonate  is  not  listtid  in  the 

Eoultry  products  iiupection  regulations, 
ut  it  is  listed  as  an  affirmed  GRAS 
substance  in  the  FDA  regtilations,  and 
could  be  used  in  food  without  limitation 
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other  than  good  manufacturing  practice 
(21  CFR  184.1191). 

The  use  of  sodium  alginate,  lactic 
acid,  calcium  lactate,  and  calcium 
carbonate  to  produce  calcium  alginate 
as  a  binder  in  fonned  meat  food 
products  has  been  permitted  since 
September  17. 1986.  in  accordance  with 
amendments  to  the  Federal  meat 
inspection  regulations  (9  CFR 
318.7(c)(4)).  Calcium  alginate  is  also 
listed  as  an  affirmed  GRAS  substance  in 
the  FDA  regulations  and  could  be  used 
in  the  "all  other"  food  categories  as  a 
stabilizer  and  thickener  (21  CFR 
184.1187).  The  added  mixture  for 
producing  calcium  alginate  as  a  binder 
matrix  in  meat  food  products  may  not 
exceed  1.5  percent  of  the  product  at 
formulation.  FSIS  has  determined  after  a 
review  of  the  available  data  and 
information  that  the  added  mixture  for 
poultry  products  should  be  increased  to 
1.55  percent  of  the  product  at 
formulation.  This  difference  in  use  levels 
results  from  the  fact  that  there  are 
different  soluble  proteins  in  meat  and 
poultry,  that  is.  the  soluble  protein  in 
poultry  necessitates  a  slight  increase  in 
the  total  mixture  level  to  achieve  the 
same  binding  effect.  The  individual 
ingredient  use  levels  in  the  matrix  for 
poultry  would  be  limited  as  follows:  (1) 
Sodium  alginate — not  more  than  0.8 
percent;  (2)  calcium  carbonate — not 
more  than  0.15  percent;  and  (3)  lactic 
acid  and  caldum  lactate — not  more  than 
0.6  percent. 

FDA  has  advised  FSIS  that  it 
considers  the  mixture  of  these 
substances  as  GRAS  when  the  total 
mixture  of  such  substances  is  dispersed 
in  a  dry  form  into  the  formulation  and 
the  mixture  does  not  exceed  1.55  percent 
of  the  product  formulation.  At  this  le\'el 
of  use  and  under  prescribed  conditiotis. 
there  will  be  only  a  minimal  reaction  to 
produce  calcium  alginate  as  a  binding 
compound.  If  the  dry  mixture  is 
dispersed  in  water  prior  to  application 


to  poultry  food  products,  calcium 
alginate  could  be  produced  at  a  higher 
amount  that  could  be  in  conflict  with  the 
FDA  GRAS  standard  for  its  use  level  (21 
CFR  184.1187).  However,  monitoring  to 
assure  that  the  mixture  is  only  added  in 
its  dry  form  will  be  included  as  part  of 
the  inspector's  routine  duties. 

The  Administrator  concurs  with 
FDA's  conclusions  regarding  the  safety 
of  these  sobstances  for  their  proposed 
use.  He  also  finds  that  information 
provided  by  the  petitioner  and  the 
research  data  available  to  the  Agency 
indicate  that  (1)  the  proposed  use  of 
these  substances  as  a  dry  mixture,  as 
described,  will  be  used  at  the  lowest 
level  necessary  to  accomplish  the 
technical  effect  and  will  be  in 
compliance  with  applicable  FDA 
requirements.  (2)  the  use  of  the  mixture 
will  be  functional  and  suitable  for  the 
product  intended,  (3)  the  substances  will 
be  used  at  the  lowest  level  necessary  to 
accomplish  their  intended  technical 
ejects,  and  (4)  the  use  of  these 
substances  will  not  render  products  in 
which  they  are  used  adulterated, 
misbranded.  or  otherwise  not  in 
accordance  with  the  requirements  of  the 
Poultry  Products  Inspection  Act. 

Therefore.  FSIS  is  proposing  to  amend 
the  table  of  approved  substances  in  the 
poultry  products  inspection  regulations 
(9  CFR  381.147(f)(4))  to  include  the  use  of 
sodium  alginate,  calcium  carbonate, 
lactic  acid,  and  calcium  lactate  in  a  dry 
mixture  to  form  an  edible  binder  matrix 
in  raw  or  cooked  ground  and  formed 
poultry  products. 

FSIS  is  also  proposing  to  amend  the 
labeling  provisions  in  the  poultry 
products  inspection  regulations  (9  CFR 
381.129]  to  require  a  qualifying 
statement  contiguotis  to  the  product 
name  identifying  the  presence  of  these 
substances  when  they  are  used  as  a 
binding  mixture.  This  is  being  done  in 
order  that  the  product  Mrill  not  be 
misbranded  under  the  terms  of  the 


Poultry  Products  Inspection  Act  (21 
U.S.C.451e/se9.). 

Proposed  Rule 

List  of  Subjects  in  9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products,  Food  additives. 

For  the  reasons  explained  in  the 
preamble.  Part  381  would  be  amended 
as  set  forth  below, 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat  441.  S2  SlaL  791,  aa 
amended.  21  U.S.C.  451  el  seq.,  SUit  663  (7 
U.S.C450e<sefl.). 

2.  Section  381.129  would  be  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 


S  381. 129    Faissor 
containsrs. 


labsiingor 


(d)  When  sodium  alginate,  calcium 
carbonate,  lactic  acid,  and  calcium 
lactate  are  used  together  in  a  dry 
binding  matrix  in  ground  and  fonned 
poultry  products,  as  permitted  in 
S  381.147  of  this  subchapter,  there  shall 
appear  on  the  label  contiguous  to  the 
product  name,  a  statement  to  indicate 
the  use  of  sodium  alginate,  calcium 
carbonate,  lactic  acid,  and  calcium 
lactate. 

3.  Section  381.147  would  be  amended 
by  adding  sodium  alginate,  caldum 
carbonate,  lactic  acid,  and  calcium 
lactate  as  one  entry  to  Table  1.  This 
entry  is  placed  in  alphabetical  order 
under  the  daas  of  substances  entitled 
"Binders  and  Extenders." 


§  381.t4T    Hsstrtcvons  on  the 
InpowRry 


(0* 

(4)* 
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Uonc  at  Washington.  [Kl  on  lanuary  10. 
1989. 
LAster  M.  Crawford. 

Administrator,  Food  Safvly  and  Inspection 
Senice. 

|FR  Doc.  89-899  Filed  1-12-89;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 
(No.  88-1569] 

Issuance  and  Use  of  Subordinated 
Debt  Securities 

Dale:  December  30, 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

actwn:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC)  or  the 
"Corporation"),  is  proposing  to  amend 
its  regulations  relating  to  the  issuance  of 
subordinated  debt  securities  by  insured 
institutions  12  CFR  563.8-1.  The 
proposed  changes  are  intended 
primarily  to  codify  certain 
interpretations  of  the  rule  and  to  make 
technical  revisions  in  the  rule  to 
accommodate  recent  legislation.  In 
addition,  the  Board  proposes  to  modify 
the  bases  for  supervisory  objection  to 
approval  of  a  subordinated  debt 
application  now  found  at  12  CFR  563.8- 
1(b)(2)  by  authorizing  the  Office  of 
Regulatory  Activities  of  the  Federal 
Home  Loan  Bank  System  ("Office  of 
Regulatory  Actitivies")  to  develop 
guidelines  to  specify  the  bases  for 
supervisory  objection  to  the  issuance  of 
subordinated  debt.  The  Board  would 
then  expect  to  limit  the  imposition  of 
non-standard  conditions  in  subordinated 
debt  approvals.  Accordingly,  the  Board 
proposes  to  delete  certain  of  the  bases 
for  supervisory  objection  currently 
specified  in  the  regulation,  some  of 
which  have  become  obsolete,  and  to 
direct  the  Office  of  Regulatory  Activities 
to  prepare  and  promulgate  guidelines 
that  would  specify  super\'isory  bases  for 
objection  to  subordinated  debt 
apphcations.  in  order  to  implement  the 
general  standards  contained  in  the 
proposed  regulation. 

Further,  the  Board  proposes  to  give 
the  Principal  Supervisory  Agents 
("PSAs")  authority  to  deny  as  well  as  to 
approve  subordinated  debt  applications. 
Coupled  with  this  new  authority,  the 
regulation  would  include  an  appeal 
process  designed  to  provide  "final 
agency  action." 


Finally,  the  Board  is  proposing  and 
soliciting  comment  on  a  set  of  standard 
conditions  that  would  be  applicable  to 
approvals  of  applications  to  include 
subordinated  debt  in  regulatory  capital. 
Except  in  highly  unusual  circumstances 
or  where  supervisory  objections  are 
raised  based  on  the  guidelines 
developed  by  the  Office  of  Regulatory 
Activities  in  effect  at  that  time,  the 
Board  would  expect  that  such  standard 
conditions  would  be  the  only  conditions 
imposed  by  the  Board  or  its  delegates  on 
the  approval  of  subordinated  debt 
applications. 

The  Board  is  of  the  view  that  in  the 
current  regulatory  and  economic 
climate,  subordinated  debt  is  a  viable 
and  acceptable  adjunct  to  regulatory 
capital  under  appropriate 
circumstances,  and  the  Board  reaffirms 
its  intention  to  continue  to  allow 
subordinated  debt  issued  pursuant  to  12 
CFR  563.8-1  to  be  included  in  the 
regulatory  capital  of  an  insured 
institution  under  12  CFR  561.13. 
DATE:  Comments  must  be  received  on  or 
before  March  14, 1989. 
ADDRESS:  Send  comments  to:  Director, 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Sti^et,  NW.. 
Washington,  IXI 20552,  Comments  will 
be  available  for  public  inspection  at  801 
17th  Stiwt  NW..  Washington,  DC  20552. 
FOR  MORE  INFORMATION  CONTACT.  Paul 
D.  Glenn,  Attorney.  (202)  377-6203. 
Corporate  and  Securities  Division;  Julie 
L  Williams,  Deputy  General  Counsel  for 
Securities  and  Corporate  Structure,  (202) 
377-6459.  Office  of  General  Counsel; 
Cindy  Miller.  Financial  Analyst,  (202) 
377-7492,  Office  of  Distinct  Banks. 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW..  Washington,  DC  20552; 
Robyn  Dennis.  Financial  Analyst.  (202) 
778-2660;  or  John  F.  Robinson.  Director, 
Policy  Analysis.  (202)  778-2509.  Office  of 
Regulatory  Activities.  Federal  Home 
Loan  Bank  System.  801  Seventeenth 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATKHft. 

A.  Background 

Since  1973,  the  Board,  as  operating 
head  of  the  FSUC.  has  permitted 
insured  institutions  to  include  as  part  of 
their  regulatory  capital  the  proceeds  of 
the  sale  of  subordinated  debt  securities 
issued  pursuant  to  12  CFR  563.8-1. 
Initially,  insured  institutions  were 
permitted  to  include  as  regulatory 
capital  the  principal  amount  of  such 
debt  securities  up  to  a  limit  of  20  percent 
of  their  capital  requirements.  In  1982.  the 
Board  amended  its  regulations  to  allow 
insured  institutions  to  include  the  full 
amount  of  the  proceeds  of  the  sale  of 


subordinated  debt  securities  having  a 
remaining  maturity  in  excess  of  one  yc-ai 
as  part  of  their  capital  and  statutor>' 
reserve  requirements.'  On  April  18. 
1985,  the  Board  further  amended 
§S  563.8-1  and  561.13  of  the  Insurance 
Regulations  (the  definition  of  regulatory 
capital)  to  require  that  the  amount  of 
qualifying  subordinated  debt  with  a 
remaining  period  to  maturity  of  less  than 
seven  years  that  may  be  included  as 
regulatory  capital  must  be  reduced 
annually  pursuant  to  an  amortization 
schedule  set  forth  in  §  b&\.\2.^  The 
principal  rationale  underlying  the 
Board's  decision  to  allow  the  inclusion 
in  regulatory  capital  of  the  proceeds  of 
the  sale  of  subordinated  debt  securities 
issued  under  12  CFR  563.8-1  is  that 
subordinated  debt  has  some  of  the 
characteristics  of  other  types  of 
permanent  capital  and  reduces  the  risks 
to  the  FSUC.  The  Board  continues  to  be 
of  the  view  that  subordinated  debt  may 
serve  as  a  viable  and  acceptable 
component  of  regulatory  capital  under 
appropriate  circumstances. 

On  August  10, 1987.  the  President 
signed  into  law  the  Competitive  Equality 
Banking  Act  of  1987  ("CEBA  ").  Pub.  L 
100-86. 101  Stat.  552.  The  CEBA 
addresses  a  number  of  important  issues 
relating  specifically  to  the  thrift 
industry,  including  the  recapitalization 
of  the  FSUC,  emergency  acquisitions  of 
troubled  thrift  institutions,  and  potential 
areas  for  improvement  in  the 
examination  and  super\isory  process. 
As  required  by  CEBA.  the  Board  on 
October  9, 1987  promulgated 
Applications  Processing  Guidelines  as 
part  of  12  CFR  571.12.  The  present 
regulatory  proposal  is  necessitatec  in 
part  of  CEBA,  the  new  guidelines  (12 
CFR  571.12),  and  also  refiects  an 
additional  three  years  of  experience 
with  the  subordinated  debt  regulation. 

B.  Discu'^ion  of  the  Proposals 

T  Issuance  of  Guidelines 

The  Board  desires  to  update  and 
provide  a  mechanism  to  clarify  and  keep 
current  the  bases  for  super\  isory 
objection  to  applications  to  include 
subordinated  debt  in  regulatory  capital 
of  insured  institutions,  and  to  increase 
efficiency  in  approving  applications  to 
include  subordinated  debt  issues  as  pari 
of  regulator>'  capital.  Accordingly,  the 
Board  proposes  to  delegate  additional 
authority  to  the  PSAs  to  approve  or 


■  St-e  Resolulion  No.  82-581.  |Au|!ust  26.  1982). 
Under  Crnerally  Accepted  Accounlinfi  Phncipiek 
("GAAP"),  subordinuted  debt  is  IrcaltHi  as  a 
li,«bility. 

■  '  Spr  Resolution  .No.  85-292.  50  HI  20550  (May  17. 
19851 
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deny  subordinated  debt  applications 
and  has  directed  the  Federal  Home  Loan 
Bank  System's  OfHce  of  Regulatory 
Activities  ("Office  of  Regulatory 
Activities")  to  establish  and  administer 
Guidelines  to  be  applied  by  the  PSAs  in 
assessing  supervisory  considerations 
presented  by  subordinated  debt 
applications  under  {  563.8-1.' 

in  keeping  «vith  the  Board's  desire  to 
have  uniform  national  supervisory 
policies,  the  Office  of  Regulatory 
Activities,  under  the  Board's  oversight, 
would  establish  Guidelines  for  the  PSAs 
to  apply  in  exercising  authority  to  be 
delegated  to  them  in  considering 
subordinated  debt  applications.  These 
Guidelines  will  identify  supervisory 
factors  that  PSAs  may  use  in 
considering  whether  to  approve  or  deny 
an  application.  Some  of  the  current 
bases  for  supervisory  objections  now  set 
forth  at  CFR  563.ft-l(bM2)  are  obsolete 
and  will  be  revised  and/or  expanded 
into  Guidelines.  These  Guidelines  will 
be  illustrative  bat  not  exclusive  bases 
for  supervisory  objection  to 
subordinated  debt  applications.  The 
format  of  Guidelines  will  allow  for 
increased  flexibility  in  future 
modifications,  as  needed.  The  OfTice  of 
Regulatory  Activities  will  be  able  in  the 
future  to  change  the  Guidelines  as 
circumstances  warrant,  without  the 
necessity  for  notice  and  comment 
rulemaking. 

2.  Defaults  and  Other  Events  Providing 
for  Mandatory  Prepayment  of  Principal 

One  of  the  factor*  considered  in  the 
processing  of  a  subordinated  debt 
application  is  whether  the  issuance  of 
the  subordinated  debt  securities  and 
any  related  transactions  will  result  in  a 
transfer  of  risk  from  the  FSUC  to  parties 
other  than  insured  institutions.  See  12 
CFR  563^1(b)(3).  The  Board,  on  the 
basis  of  this  provision,  has  objected  to 
the  inclusion  in  subordinated  debt 
instruments  of  terms  that  provide  for 
mandatory  redemption  of  the  debt  or  for 
events  of  default  (which  could  give  rise 
to  acceleration  of  maturity  of  the 
principal  of  the  debt)  based  on  changes 
in  control  of  the  obligor  (known  in  anti- 
takeover pariance  as  a  "poisoned  put"), 
or  a  failure  of  the  obligor  to  comply  with 
maintenance  and  operating  convenants 
which  were  believed  to  be  unreasonable 
in  the  circumstances.  In  this  connection, 
the  Board  notes  that  one  of  the  bases  for 
permitting  an  insured  institution  to 


>  in  it*  relaaac  No.  87-1298  ddled  Decemtter  22. 
1W7.  rtte  Board  timiliiriy  sulhonzed  (he  Oflkc  uf 
RejIuUlory  Activiri«(  lo  develop  guideline*  for 
tfdminitlenng  Ihe  Boiird't  new  niic  providing  for 
individual  minimum  capHal  requirementt.  See  12 
CKR  S63.14. 


incluse  an  amount  equal  to  the  proceeds 
of  the  sale  of  subordinated  debt 
securities  in  its  regulatory  capital  is  that 
the  issuance  of  such  securities 
represents  a  relatively  long  term 
commitment  of  capital  to  the  insured 
institution.  For  this  reason,  the  Board 
has  not  approved  subordinated  debt 
applications  where  the  subordinated 
debt  securities  (or  the  indentures 
pursuant  to  which  they  were  proposed 
to  be  issued)  included  provisicxis  that 
might  unduly  accelerate  payment  of  the 
debt  prior  to  scheduled  maturities, 
because  such  provisions  could  subject 
the  FSLIC  lo  a  significant  risk  of 
precipitious  decline  in  an  iiutitution's 
regulatory  capital.  The  Board 
recognizes,  however,  that  to  effect  a 
successful  public  offering  of  debt 
securities,  the  securities,  or  the 
indentures  pursuant  to  which  they  are 
issued,  must  include  provisions  that  the 
investment  cooununity  has  come  to 
accept  as  customary  in  offerings  of  such 
type,  to  the  extent  such  provisions  can 
be  included  without  frustrating  the 
purpose  of  the  subordinated  debt 
regulation.  Thus,  although  provisions 
that  require  acceleration  of  maturity 
(through  declaration,  mandatory 
prepayments,  or  otherwise)  following  a 
change  of  control  of  the  obligor  will 
continue  to  be  objectionable,  the  Board 
will  not  object  to  subordinated  debt 
applications  solely  because  the  terms  of 
the  securities  (or  related  indentures) 
include  events  of  default  such  as  failure 
to  make  timely  payment  of  interest  and 
principal,  failure  to  comply  with 
reasonable  and  customary  financial 
maintenance  and  operating  covenants, 
and  certain  events  of  bankruptcy. 
Appropriate  revisions  to  add  clarifying 
language  to  12  CFR  563.6-l(b)(3)  wrill 
address  this  consideration. 

3.  Voluntary  Prepayments 

The  subordinated  debt  regulation 
provides  that  payment  of  principal  may 
not  be  accelerated  without  approval  of 
the  FSLIC,  if.  after  giving  effect  to  such 
accelerated  payment,  the  insured 
institution  obligor  would  fail  to  meet  its 
regulatory  capital  requirement  12  CFR 
563.8-1(d)(l)(iv).  The  Board  has 
consistently  taken  the  position  that  if 
any  mandatory  prepayment  (such  as 
payment  upon  acceleration  of  maturity 
following  an  event  of  default)  is 
restricted  to  this  extent,  a  fortiori  any 
voluntary  prepayment  should  be 
similariy  restricted.  A  revision  in  12  CFR 
5e3.S-1(d)(1)(iv)  is  proposed  to  reflect 
this  long-standing  interpretive  position. 


4.  Issuance  of  Subordinated  Debt 
Securities  Pursuant  to  an  Indenture 

The  Trust  Indenture  Act  of  1939.  as 
amended.  ("TIA")  15  U.S.C.  77aaa- 
77bbbb,  which,  by  its  terms  is 
inapplicable  to  securities  issued  by 
insured  institutions,  and  the  Rules  nad 
Regulations  under  the  TIA  provide, 
generally,  that  any  debt  securities 
offered  and  sold  to  the  public  by  a  single 
obligor  in  an  amount  in  excess  of 
$2,000,000  in  any  consecutive  twelve 
month  period  must  be  issued  pursuant  lo 
an  indenture  and  that  debt  securities 
which  are  publicly  offered  and  sold  by 
the  same  obligor  in  an  amount 
exceeding  $5,000,000  in  any  consecutive 
thirty-sixty  month  period  must  be  issued 
pursuant  to  an  indenture  that  is 
"qualified"  under  the  TIA.  See  17  CFR 
260.4(a)(1)  and  260.4(a)(2).  Although  the 
TLA  specifies  in  considerable  detail  the 
provisions  which  must  be  included  in  a 
quahfied  indenture  (which  required 
provisions  relate  principally  to  the 
qualifications,  duties  and  powers  of  the 
trustee,  the  duties  of  the  obligor,  and  the 
rights  of  the  holders  of  the  debt 
securities)  neither  the  TIA  nor  the  rules 
promulgated  thereunder  set  forth  any 
requirements  with  respect  to  the 
provisions  of  a  non-qualified  indentiue. 
The  Securities  and  Exchange 
Commission,  however,  for  many  years, 
has  taken  the  posibon  that  any 
indenture  must,  at  a  minimum,  provide 
for  the  appointment  of  a  trustee  other 
than  the  obligor  or  an  affiliate  of  the 
obligor  and  provide  some  reasonable 
procedures  for  the  ooliective 
enforcement  of  the  rights  of  the  holders 
of  the  debt  securities. 

The  Board's  experience  has  been  that 
most  publicly  offered  issues  of 
subordinated  debt  securities  of  any 
significant  size  by  insured  institutions 
are  offered  and  sold  through 
underwriters,  and  in  such  cases  the 
securities  are  invariably  issued  pursuant 
lo  an  indenture  that  indudes  all  or 
substantially  all  of  the  provisions  that 
would  be  required  to  be  included  in  an 
indenture  qualified  under  the  TIA.  The 
use  of  an  indenture  in  connection  with 
the  issuance  of  subordinated  debt 
securities  can  be  beneficial,  since 
certain  of  the  terms  included  in  such  an 
indenture  may  provide  a  framework  of 
financial  discipline  for  the  obligor, 
which  in  some  cases  may  further  the 
interests  of  the  FSLIC  Further,  it  may  be 
more  efficient  and  workable  for  the 
insured  institution  obligor  to  deal  with  a 
trustee  (whole  actions  may  be  subject  to 
ratification  by  the  holders  of  a  specified 
majority  in  principal  amount  of  the  deb', 
securities)  if  the  debtor  should  desire  to 
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ameodiUM  tannsflf  thesetaihtiesar  to 
obtain  a  waiver  of  any  convenantv 
provided  Ihsnin.  or  in  the  reiatsdi 
inilaDtufe,  cather  IfaeHi  to-cantimd  writh  a 
large  numbee  ot  indiwdual  gBcurity 
holders.  Navertheleas,  the  Board  is 
awara  that  the  lequireinent  to  use  ul 
indenture  will  result  in  additional 
expanse  to  certain  issuing.  ii»titution& 
The  Board  requests  comments  as  to 
whether  subordinatad  dsbt  securities 
issued  pursuant  to  12  CFR  563.8-1 
should  be  required  to  be  issued  pursuant 
to  an  indenture.  In  addition,  the  Board 
requests  commenters  to  address 
whether  it  would  be  desirable  to  provide 
only  for  the  appointment  of  a  trustee 
other  than  the  obligor  or  an  affiliate  of 
the  obligor  and  for  the  colleotive 
enforcement  of  the  rights  and  remedies 
of  the  security  holders,  if  the  aggregate 
amount  of  debt  securities  publicly 
offered  and  sold  by  a  single  obligor  in 
any  consecutive  twelve  month  period 
exceeds  $Z.OOaOOO  or  whether  the 
indenturr  should  also  include  the 
provisions  that  would  be  required  in  an 
indenture  to  be  qualified  under  the  TIA 
if  the  aggregate  amount  of  debt 
sesuiities  publicly  o%red  and  sold*  by 
the  same  otiligar  in  any  consecutive 
thirty-six  month  period  exceeds 
$5,000,006. 

5.  Reports 

The  Board  proposes  to  add  another 
sentence  to  the  requirement  in  12  CFR' 
563.8-l(h)  that  an  msured  institution 
must  file  a  report- with  the  Board  SOdays 
after  completion  of  the  sale  of 
subordinated  debt  securities.  This 
sentence  woald  clarify  that' the  amount 
to  be  indoded  in  regulatory  capital  is  an 
amount  /ret  of  all  expenses  incurred  in 
connection  with  the  sale  of  the 
subordinated  debt  securities.  This 
revised  provision  will  require  the  issuing 
institution  to  spedfy  the  actual  amount 
of  the  proceeds  from  the  sale  of  the 
subordinated  debt  securities  that  the 
institution  hitends  to  indude  in  its 
regulatory  capitaL  i 

6.  Delegations  of  Authority  to  Principal 
Supervisory  Agents 

Presently.  PSAs  are  authorized  to 
approve  applications  filed  pursuant  to 
12  CFR  563.8-1  unless  such  applications 
involve  significant  issues  of  law  or 
policy  upon  which  the  Board  has  not' 
taken  a  formal  position,  orunless  an 
offering  cireular  will  be  required  in 
connection  with  the  public  offering  and 
sale  of  the  securities  which  sre  the 
subject  of  any  such  application.  The 
Doard.noW' proposes  to  eliminate  the 
requirement  that  an  application  be 
forwarded  to  Washington  solely 
because  an  offering  drcular  is  involved 


and  prefieses  farther  to  give  the  PSAs 
authority  to  deny  applications  as  well  as 
to  approve  them,  subject  to  an  appeal 
process.  Applicants  must  be  aware, 
howwver,  that  even  thou^  the  PSA 
under  the  proposed  reguietory 
amendments  could  approve  a 
subondinated  debt  application  where 
securities  an  to  be  sold  pursuant  to  an 
offering  circular  even  if  such  offering 
cirealar  has  not  yet  been  declared 
effective,  PSA  approval  w«uid  be 
conditioned  upon  the  offering  drcular  in 
the  form  dedmvd  effective  not 
disckMing  any  material  adverse 
information  conceining  the  applicant's 
business,  operationa,  prospects,  or 
finandal  condition  not  diaidosed  in  the 
latest  form  of  offering  dtcuiar filed  as 
an  exhibit  to  the  subordinated  debt 
application. 

To  clarify  further  the  regulation 
concerning  delegations  of  authority  in 
accordance  with  outrent  practice,  the 
Board  proposes  to  delegate  authority  to 
exercise  c^scretion  to  approve  or  deny 
requests  for  extensions  ^  time 
requested  pursuant  to  12  CEH  563.A-1(g) 
to  whomever  is  authorized  to  approve 
an  application.  Sush  extensions  of  time 
could  be  granted  for  a  period  of  time  of 
up  to  six  Bionths.  All  such  extensions  of 
time  taken  together  may  not  exceed  one 
year  from  the  date  of  original  approval 
of  the  subordinated  debt  application. 

7.  Appeals 

In  connection  %«idi  the  proposed 
delegation  of  authority  to  the  PSAs  to 
deny  appUcations  under  12  CFR  563.8-4, 
the  Board  proposesto  institute  an 
appeal  process  fbr  the  further 
considraatian  of  d«iials  of  applications 
by  the  PSAs.  This  appeal  process  is 
modeled  after  the  appeal  process  for 
applications  relating  to  acquisitions  of 
control  of  insured  institutions  found  at 
12  CFR  574.a(a)(4).  In  essence,  the 
appeal  process  will  require  any 
applicant  wishing  to  appeal  a 
determination  by  the  PSA  to  file  with 
the  Office  ofHistrict  Banks,  within  30 
days  of  the  PSA's  determination,  a 
written  request  for  review  describing 
with  specificity  the  action  appealed 
from  and  the  relief  sought.  The  filing  of 
such  a  request  will  be  necessary  lo  seek 
judicial  review  of  an  initial 
determination. 

The  Director  of  the  Office  of  District 
Banks,  with  the  concurrence  of  the 
Executive  Director  of  the  Office  of 
Regulatory  Activities,  and  the  General 
Counsel  or  their  designees  shall 
considerappeals  from  denials  by  the 
PSAs  unless  the  Director  of  the  Office  of 
District  Banks  in  his  or  her  sole 
discretion  determines  to  refer  the  appeal 
to  the  Board  on  the  basis  that  the  appeal 


involves  policy  considerations  thai 
warrant  resolution  by  the  Board.  In  the 
event  that  the  Director  of  the  Office  of 
Distrid  Banks  fiiils  to  obtain  Ihe 
concurrence  of  the  Executive  Director  of 
the  Office  of  Regulatory  Activities  and 
the  General  Counsel,  the  Director  of  the 
Office  of  District  Banks  shall  present  the 
matter  lo  the  Board. 

8.  Standard  Conditions  of  Approval 

The  Board  is  also  proposing  an 
Appendix  to  the  proposed  subordinated 
debt  regulation.  The  Appendix  contains 
a  set  of  standard  conditions  that  will  be 
applicable  to  all  approvals  of 
subordinated  debt  applications.  The 
Board  antidpates  that  such  conditions 
will  except  in  rare  cases,  be  the  only 
conditions  applied  to  subordinated  debt 
approvals.  Other  conditions  would  be 
imposed  only  where  one  or  more  of  the 
bases  for  sui}ervisory  objection 
specified  in  the  Guidelines  to  be 
developed  by  the  Office  of  Regulatory 
Activities  are  present  and  where  such 
non-standard  conditions  are  necessary 
to  address  the  areas  of  concern  that 
would  otherwise  form  a  bans  for  denial 
of  the  application.  These  standard 
conditions  of  approval  also  will  apply  to 
any  subordinated  debt  application  that 
is  approved  automatically  pursuant  tu 
Ihe  Board's  Applications  Processing 
Guidelines.  12  CFR  57T.12. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  lo  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  603.  the  Board  is 
providing  the  foUowdng  regulatory 
flexibility  analysis: 

1.  Reasons.  Objectives,  and  Legal  Basis 
Underlying  the  Proposed  Rule 

These  elements  are  incorporated 
above  in  SUPPLEMEMTARY  I 


2.  Small  Entities  to  Which  the  Proposed 
Rule  Would  Apply 

The  proposed  rnle  would  apply  to  all 
FSUC-insured  institutions  without 
regard  la  size. 

3.  Impaetofthe  Propoaed  Rule  on  Small 
Entities 

The  Board  believes  that  the  proposed 
revision  to  procedures  for  processing 
subordinated  debt  securities 
applications  will  not  have  a  disparate 
effect  on  small  entities.  To  the  extent 
that  under  the  revised  regulations  small 
entities  will  more  hkely  be  able  to  file 
their  applications  at  their  district 
Federal  Uome  Loan  Bank,  the  impact  uf 
the  proposal  will  be  Uberalising. 
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4.  Overlapping  or  Conflicting  Federal 
Rules 

There  are  no  known  federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposal. 

5.  Alternatives  to  the  Proposed  Rule 

In  the  above  tUPn.llMNTAflv 
mrONMATlON.  the  Board  is  soliciting 
comment  on  the  rule  as  proposed. 

List  of  Subjecto  in  12  CFR  Part  563 

Savings  and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  amend 
Part  563.  Subchapter  D.  Chapter  V.  Title 
12.  Code  of  Federal  Regulations,  as  set 
forth  below. 

Subdtaptar  D  ••T%&%nk  Savings  and  Loan 
•nsuranc*  Cwporatlon 

PART  563-OPERATIONS 

1.  The  authority  citatioo  for  Part  563 
continues  to  read  as  follows: 

Authorit)':  Sec.  1.  47  StaL  725.  as  amended 
(12  use  1421  el  seq.):  see.  5A.  47  Stat  727. 
as  added  by  sec  1. 64  Slat.  2S6.  as  amended 
(12  U.S.C.  1425a):  sec  sa  47  Stat.  727.  as 
added  by  sec  4.  80  Slat.  824.  as  amended  (12 
U.S.C  1425b):  sec  17.  47  StaL  736.  as 
amended  (12  U.S.C.  1437);  sec  2.  48  Slat.  12a 
as  amended  (12  U.S.C.  1462):  sec  5.  48  StaL 
132.  as  amended  (12  US.C  1464):  sees.  401- 
407.  48  SlaL  125&-128a  as  amended  (12  U5.C. 
1724—1730):  sec  406.  82  Stat.  5.  as  amended 
(12  U.S.C  17308):  sec  1204. 101  StaL  662  (12 
U.S.C  3806):  Reorg.  Wan  No.  3  of  1947. 12  FR 
4981.  3  CFR.  1943-1948  Comp..  p.  1071. 

2.  Amend  §  563.8-1  by  revising 
paragraphs  (b)(2).  (b)(3).  and  (d)(l)(iv): 
by  revising  paragraphs  (e).  (h).  and  (i): 
and  by  adding  new  paragraphs  (j)  and 
(k).  and  an  Appendix  to  {  563.a-l  to 
read  as  follows: 

9SC3J-1    Issuane*  of  subordinated  dcM 

Mcwitlas. 

•        •        •        «        • 

(b)  Eligibility  requirements. 

•  •  •  •  .       •         -  : 

(2)  Whether  in  the  opinion  of  the 
Corporation,  the  overall  policies, 
condition,  and  operation  of  the  applicant 
do  not  afford  a  basis  for  supervisory 
objection  to  the  application.  Under  the 
Board's  oversight,  the  Federal  Home 
Loan  Bank  System's  OfTice  of 
Regulatorj'  Activities  ("Office  of 
Regulatory  Activities")  shall  establish 
Guidelines  for  the  Principal  Supervisor)- 
Agents  to  apply  in  exercising  authority 
delegated  to  them  in  considering 
applications  under  this  S  563.8-1.  These 
Guidelines  shall  identify  supervisory 
bases  that  Principal  Supervisory  Agents 
may  use  to  object  to  the  inclusion  of 
specific  subordinated  debt  issues  as 
regulatory  capital.  Such  Guidelines  shall 


constitute  illustrative  but  not  exclusive 
bases  for  supervisory  objection  to 
subordinated  debt  applications.  Hie 
Executive  Director  of  the  Office  of 
Regulatory  Activities  may  modify  such 
Guidelines  from  time  to  time  as  he  or 
she  deems  appropriate. 

(3)  Whether  the  issuance  of  such 
securities  by  the  applicant  in  the 
transaction  and  any  related  transactions 
will  result  in  a  transfer  of  risk  ^m  the 
Corporation  to  parties  other  than 
insured  institutions.  In  this  connection, 
the  issuance  of  subordinated  debt 
securities  shall  not  be  deemed  to  result 
in  a  sufficient  transfer  of  risk  from  the 
Corporation  if  such  securities  or  any 
indenture  or  related  agreement  pursuant 
to  which  they  are  issued  provide  for 
events  of  default  or  include  other 
provisions  that  could  result  in  a 
mandatory  prepayment  of  principal  by 
declaration  or  otherwise,  other  than 
events  of  default  arising  out  of  the 
obligor's  failure  to  make  timely  payment 
of  interest  and  principal,  its  failure  to 
comply  with  reasonable  financial, 
operating,  and  maintenance  covenants 
of  a  type  that  are  customarily  included 
in  indentures  relating  to  publicly  offered 
issues  of  debt  securities,  and  events  of 
default  relating  to  certain  events  of 
bankruptcy. 

Id)  •  •  • 

(1)  *  *  • 

(iv)  State  or  refer  to  a  document 
stating  that  no  voluntary  prepayment  of 
principal  shall  be  made  and  that  no 
payment  of  principal  shall  be 
accelerated  without  the  approval  of  the 
Corporation,  if  after  giving  effect  to  such 
payment  the  institution  would  fail  to 
meet  the  regulatory  capital  requirements 
of  i  563.13:  and 
•        •        •        •        • 

(e)  Filing  of  Application.  The 
application  for  approval  of  the  issuance 
of  subordinated  debt  securities  under 
this  section  is  filed  with  the  Corporation 
by  transmitting  the  original  and  three 
copies  of  the  application  and  all 
supporting  documents  to  the  institution's 
Principal  Supervisory  Agent. 

(h)  Reports.  Within  30  days  after 
completion  of  the  sale  of  the 
subordinated  debt  securities  issued 
pursuant  to  prior  approval  under  this 
section,  the  institution  shall  transmit  a 
written  report  to  the  Supervisory  Agent 
stating  the  number  of  purchasers,  the 
total  dollar  amount  of  securities  sold, 
and  the  amount  of  net  proceeds  received 
by  the  institution.  The  institution's 
report  shall  clearly  state  the  amount  of 
subordinated  debt,  net  of  all  expenses. 


that  the  institution  intends  to  be  counted 
as  regulatory  capital. 

(i)  Delegation  of  authority.  Unless  a 
subordinated  debt  application  involves 
a  significant  issue  of  law  or  policy  or 
would  establish  a  precedent  of  national 
significance,  the  Principal  Supervisory 
Agent  is  authorized: 

(1)  To  approve  an  application  filed 
pursuant  to  this  section,  if  it  is  in 
compliance  with  regulatory 
requirements,  and 

(2)  To  deny  a  subordinated  debt 
application. 

Whoever  is  authorized  to  approve  a 
subordinated  debt  application  is  also 
authorized  to  grant  a  request  pursuant  to 
paragraph  (g)  of  this  section  for  an 
extension  of  time  for  up  to  six  months. 
All  such  approved  extensions  of  time 
taken  together  may  not  exceed  one  year 
from  the  date  of  original  approval  of  the 
subordinated  debt  application. 

(j)  Appeals.  Denial  of  an  application 
by  a  Principal  Supervisory  Agent 
pursuant  to  paragraph  (i)  of  this  section 
may  be  appealed  to  the  Corporation 
under  the  following  procedures:  Within 
30  days  after  notification  of  the  Principal 
Supervisory  Agent's  decision  as 
provided  in  this  section,  the  applicant 
must  file  a  written  request  for  review 
with  the  Office  of  District  Banks  stating 
the  applicant's  desire  to  appeal  the 
Principal  Supervisory  Agent's  decision. 
The  request  for  review  must  identify  the 
party  seeking  review  and  describe  «vith 
specificity  the  action  taken  for  which 
review  is  sought  and  the  reasons  why 
the  Principal  Supervisory  Agent's  denial 
is  contended  to  be  erroneous.  Three 
copies  of  such  request  for  review  must 
be  submitted  to  the  Office  of  District 
Banks.  Applications  Division.  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW..  Washington.  DC  20552.  One  copy 
of  such  request  should  be  addressed  to 
the  attention  of  "Office  of  District 
Banks";  one  copy  to  the  attention  of 
"Office  of  General  Counsel.  Corporate 
and  Securities  Division";  and  one  copy 
to  the  attention  of  "Office  of  Regulatory 
Activities.  Corporate  Activities 
Section".  Also,  one  copy  shall  be  sent  to 
the  appropriate  Principal  Supervisory 
Agent.  The  Principal  Supervisory  Agent 
shall  thereupon  forward  to  the  Office  of 
District  Banks  his  record  or  a  copy 
thereof  used  as  a  basis  for  his 
determination  together  with  any  other 
information  believed  by  the  Principal 
Supervisory  Agent  to  be  helpful  in 
reviewing  his  determination.  If  an 
applicant  does  not  file  a  request  for 
review  within  the  time  permitted  under 
this  section,  any  objection  to  the  initial 
determination  by  the  Principal 
Supervisory  Agent  is  waived.  A  timely 
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filing  of  a  request  for  review  with  the 
Office  of  District  Banks  in  accordance 
with  the  provisions  of  this  section  shall 
be  mandatory  for  securing  judicial 
review  of  an  initial  determination.  With 
the  concurrence  of  the  Executive 
Director  of  the  Office  of  Regulatory 
Activities,  or  his  or  her  designee,  and 
the  General  Counsel,  and  his  or  her 
designee,  the  Director  of  the  Office  of 
District  Banks  shall  decide  each  appeal 
from  a  denial  of  an  application  under  12 
CFR  563.8-1  by  a  Principal  Supervisory 
Agent.  With  the  concurrence  of  the 
Executive  Director  of  the  Office  of 
Regulatory  Activities,  or  his  or  her 
designee,  and  the  General  Counsel,  or 
his  or  her  designee,  the  Director  of  the 
Office  of  District  Banks  shall  prepare 
and  send  to  the  applicant  a  written 
response  to  the  applicant's  request  Tor 
review.  Such  written  response  shall  be 
deemed  to  be  a  final  agency  action  by 
the  Corporation.  If  the  Director  of  the 
Office  of  District  Banks  in  his  or  her  sole 
discretion  is  of  the  opinion  that  the 
appeal  involves  policy  considerations 
that  warrant  resolution  by  the 
Corporation,  the  Director  shall  submit 
the  application  to  the  Corporation  for  its 
determination.  In  the  event  that  the 
Director  fails  to  obtain  the  concurrence 
of  the  Executive  Director  of  the  Office  of 
Regulatory  Activities,  or  his  or  her 
designee,  and  the  General  Counsel,  or 
his  or  her  designee,  the  Director  shall 
present  the  matter  to  the  Corporation  for 
its  determination. 

(k)  Conditions  of  approval.  Approvals 
of  subordinated  debt  applications  shall 
be  subject  to  the  conditions  set  forth  in 
the  Appendix  to  this  section. 

Appendix  A  to  S  5633-1— Conditions  of 
Approval  of  Subordinated  Debt 
Applications 

1.  Where  securities  are  to  he  sold  pursudnt 
to  an  offering  circular  required  to  he  filed 
wit>i  the  Corporation  pursuant  to  12  CFR 
563g.Z  and  where  sudi  offering  circular  has 
not  yet  been  declared  effective  prior  to  the 
date  of  approval  of  the  sutwrdinaled  debt 
appllcaliun.  the  oiTering  circular  in  the  form 
declared  effective  shall  not  disclose  any 
maleridi  adverse  information  concerning  the 
applicant's  business,  operations,  prospects,  or 
Hnancial  condition  not  disclosed  in  the  latest 
form  of  offering  circular  filed  as  an  exhibit  to 
the  application; 

2.  The  applicant  shall  submit  to  the 
Supervisory  Agent  no  later  than  30  days 
from  the  completion  of  the  sale  of  the 
securities,  evidence  of  compliance  with  all 
applicable  laws  and  regulations  in 
connection  with  the  offering,  issuance,  and 
sale  of  the  subordinated  debt  securiUer. 

3.  The  applicant  shall  submit  to  the 
Supervisory  Agent  no  later  than  30  days  from 
the  complelionof  the  sale  of  the  securities, 
the  items  required  by  \  563.»-1(h)  of  the 


Insurance  Regulations  and  the  following 
additional  items: 

(a)  Three  copies  of  an  executed  form  of  the 
securities  issued  pursuant  to  the  subject 
application  and  a  copy  of  any  related 
agreement  governing  the  issuance  of  the 
securities;  and 

(b)  A  certificate  from  the  principal 
executive  officer  of  the  applicant  which 
states  that  to  the  best  of  his  knowledgn  none 
of  the  securities  issued  pursuant  to  the 
subject  application  were  sold  to  any 
institution  whose  accounts  are  insured  by  the 
FSUC  Of  a  corporate  affiliate  thereof,  except 
as  permitted  by  \  S53.8-1  of  the  Insurance 
Regulations: 

4.  That  as  of  the  date -of  approval,  there 
have  been  no  material  changes  with  respect 
to  the  information  disclosed  in  the 
application  as  submitted  to  the  Federal  Home 
L«an  Bank. 

5.  The  applicant  shall  submit  an 
application  and  receive  prior  writlpn 
approval  of  the  Principal  Supervisory  Agent 
for  any  post-approval  amendment  to  the 
subordinated  debt  securities  or  any  related 
indenture  if: 

(a)  The  proposed  amendment  modifies  or  is 
inconsistent  with  any  provision  of  the 
securities,  or  the  indenture,  which  is  required 
to  be  included  therein  by  the  Insuranf^e 
Regulations  as  may  then  he  in  «fTeci  or  would 
result  in  a  transfer  of  risk  to  the  applicant  or 
the  FSUC;  and 

(b)  All  or  a  portion  of  the  proceeds  from  the 
issuance  and  sale  of  the  securities  would 
continue  to  be  included  in  the  regulatory 
capital  of  the  applicant  following  adoption  of 
the  amendmenL 

6.  The  applicant  shall  submit  to  the 
Supervisory  Agent  promptly  after  execution, 
one  copy  of  each  post-approval  amendment 
to  the  securities  or  the  related  indenture,  and 
if  prior  approval  of  such  amendment  was  not 
obtained,  shall  also  state  the  reason(8)  such 
prior  approval  was  not  required. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  T.  Washington, 
Assistant  Secretary. 
jFR  Doc.  89-522  Filed  1-12-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

|DoctctNo.Oa  MM  179  AOl 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  727  series 
airplanes,  which  would  require 
inspection  of  the  fuselage  lap  joints  for 


cracks,  corrosion,  and/or  deldminalion. 
and  repair,  if  necessary:  and 
modincations.  This  proposal  is 
prompted  by  reports  of  cracking  alimg 
the  upper  fastener  row  of  certain 
longitudinal  lap  joints  that  incorpnnit*>  a 
cold  metal  bonding  process.  This 
condition,  if  not  corrected,  could  result 
in  rapid  decompression  of  the  airplanr. 

DATES:  Comments  must  be  received  no 

later  than  March  IS.  1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Do<Jiet  No.  8a-NM- 
179-AD,  17900  Pacific  Highway  South. 
C-«8966.  Seattle.  Washington  98108.  The 
applicable  service  information  m.iy  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  RMTNCR  INFORMATION  CONTACT 

Mr.  Stanton  R.  Wood,  Airframe  Branch. 
ANM-120S:  telephone  (206)  431-1924. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highwiiy 
South.  C-689e6.  Seattle.  Washington 
98188. 

SUPPI.EMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  In 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substances 
of  this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
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by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Rej;ion.  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-179-AD.  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion 

On  October  27. 1988,  the  FAA  issued 
AD  88-22-11.  Amendment  39-6059  (53 
FR  44156;  November  1. 1988).  which 
requires  inspection  for  cracks,  corrosion, 
and  delamination  of  the  fuselage  lap 
joints  on  certain  Boeing  Model  737 
airplanes.  Early  Model  727  airplanes 
used  the  same  cold  bonding  technique 
for  the  fuselage  lap  joints  and  have 
experienced  the  same  delamination  as 
has  occurred  on  the  Model  737  (which 
was  addressed  in  AD  88-22-11).  This 
delamination.  when  it  occurs  in  fuselage 
skin  below  a  certain  thickness,  can 
result  in  fatigue  cracking  initiating  at  the 
fastener  countersink  hole.  Disbonded 
lap  joints  are  also  vulnerable  to 
corrosion,  which  increases  the 
probability  of  skin  cracking.  This 
condition,  if  not  corrected,  could  result 
in  rapid  decompression  of  the  airplane. 

Other  design  differences,  however, 
make  the  Model  727  much  more  tolerant 
of  cold  bonding  failures.  The  Model 
727*8  outer  skin  is  thicker  than  the 
Model  737.  making  it  less  susceptible  to 
fatigue  cracking.  In  addition,  the  size 
and  spacing  of  the  tearstraps  differ, 
reducing  the  potential  for  widespread 
fuselage  cracking.  As  with  the  Model 
737.  later  Model  727  airplanes 
incorporated  design  changes  which 
eliminated  this  failure  mode.  A  doubter 
was  added  to  the  upper  skin  with  a 
much  improved  bonding  process  and  a 
non-bonded  sealant  was  used  in  the 
skin  splice.  Also,  detail  design  of  the 
Boeing  Model  727  airplane  fuselage 
structure  below  the  floor  has  resulted  in 
Ifss  cracking  and.  when  cracks  are 
found,  the  cracks  have  been  shorter  than 
the  cracking  experienced  at  the  lap 
joints  in  the  crown  of  the  fuselage  at 
stringers  S-4  and  S-10. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  this  proposed  rule 
would  require  eddy  current  inspection 
and  terminating  preventative 
modifications  c.".!y  on  the  S-^  and  S-10 
upper  stringers.  The  remaining  lap 
splices  would  be  required  to  be  visually 
inspected  at  inter\als  of  15  months  and 
repaired  as  necessary. 

The  proposed  terminating 
preventative  modification  consists  of 
insliillation  of  protruding  head  fasteners 
in  the  upper  fastener  row  of  the  lap 
splice  at  stringers  S-4  and  S-10.  The 
FAA  may  consider  further  rulemaking  to 


require  modification  of  other  fastener 
rows  on  stringers  S-4  and  S-10.  With 
the  exception  of  the  lap  splice 
limitations,  this  modification  is  identical 
to  the  modification  proposed  in  NPRM 
docket  88-NM-160-AD  (53  FR  44163: 
November  1. 1988).  for  Model  737 
airplanes.  In  that  Notice,  the  FAA  stated 
that  the  modification  was  required 
because  the  continued  airworthiness  of 
airplanes  with  widespread  cracking 
could  not  be  assured  over  the  long  term 
by  inspection  because  of  the  large 
number  of  required  inspections  and  the 
human  factor  difliculties  associated 
with  the  repetitious  nature  of  the 
inspections.  Since  fatigue  is  a 
progressive  phenomenon  it  tends  to  be 
more  severe  in  airplanes  with  a  larger 
number  of  pressurization  cycles.  The 
modification  compliance  schedule  was. 
therefore,  proposed  to  prioritize 
airplanes  with  a  larger  number  of 
pressurization  cycles. 

The  FAA  has  determined  that 
terminating  preventative  modifications 
are  necessary  on  the  Model  727  for  the 
same  reasons,  and  that  Model  727 
airplanes  with  more  advanced  cracking 
and  corrosion  should  be  modified  first. 
Model  727  service  experience,  however, 
does  not  clearly  show  that  cracking 
severity  is  directly  related  to  pressure 
cycles.  The  FAA.  therefore  specifically 
requests  comments  on  the  proposed 
modification  schedule  which  would 
require  that  all  airplanes  be  modified 
within  4  years  after  the  effective  date  of 
the  final  rule.  The  FAA  is  proposing  a  4- 
year  modification  requirement  because 
service  experience  and  the  more  fatigue- 
tolerant  design  of  the  Model  727  would 
not  require  the  same  type  of  graduated 
schedule  proposed  in  NPRM  Docket  88- 
NM-160-AD  for  the  Model  737.  The 
FAA  requests  comments  regarding  the 
need  for  an  aggressive  modification 
schedule  which  prioritizes  airplanes 
with  more  advanced  cracking  and 
corrosion,  and.  in  conjunction  with  this 
prioritization,  will  further  consider 
relaxing  the  modification  deadline  for 
airplanes  that  exhibit  minimal  damage. 

The  visual  and  eddy  current 
inspections  proposed  in  this  Notice  must 
be  conducted  in  an  environment  that 
does  not  inhibit  clear  view  of  the 
fastener  head.  Accordingly,  this 
proposed  rule  would  require  that,  prior 
to  inspection,  paint  be  removed  using  an 
approved  chemical  stripper,  or  that  the 
fasteners  be  clearly  visible  through  the 
paint  and  no  more  than  two  coals  of 
paint  are  on  the  airplane.  This  proposal 
is  equivalent  to  the  requirements  of  AD 
88-22-11,  issued  for  similar  inspections 
on  the  Model  737  series  airplanes.  The 
two-coat  paint  criteria  was  developed 
by  the  FAA  as  a  reliable  objective 


standard  to  minimize  improper  use  of 
inspection  equipment  and  enhance 
detection  of  cracks.  However,  the  FAA 
specifically  requests  comments  intended 
to  develop  other  inspection  standards 
that  would  reliably  define  acceptable 
surface  conditions  and  assure  the  most 
accurate  possible  inspection  results, 
without  requiring  unnecessary  paint 
stripping. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-53-72. 
Revision  4.  dated  February  8, 1974. 
which  describes  the  inspection  for 
delamination.  corrosion,  or  cracking  and 
repair,  if  necessary,  of  all  fuselage  lap 
joints  between  body  station  (BS)  259 
and  BS  1183  and  modification  of  the 
fuselage  skin  longitudinal  lap  joints  S-4 
and  S-10.  This  Notice  cites  this  revision 
to  the  service  bulletin  for  the 
instructions  for  accomplishing  the 
proposed  inspection  and  repair/ 
modification  requirements.  The  service 
bulletin  is  currently  being  revised  by  the 
manufacturer,  the  FAA  will  review  the 
new  revision,  and  if  approved,  may  also 
include  it  in  the  final  rule  as  a  reference 
for  accomplishment  instructions. 

There  are  approximately  813  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  623  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  1.432 
manhours  per  airplane  to  accomplish  all 
of  the  required  actions,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $35,700,000. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28. 1979):  and  it  is 
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further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  727  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety,  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
porposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13]  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autlwrity:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
fanuary  12, 1983);  and  14  CVH  11.89. 


§39.13    [Amendedl 
2.  By  adding  the  following  new 

airworthiness  directive: 

Boeing:  Applies  to  Model  727  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  727-53-72.  Revision  4.  dated 
February  8, 1974,  certified  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  rapid  decompression  of  the 

airplane,  accomplished  the  following: 

A.  Within  the  next  2,500  landings  or  1  year 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  or  prior  to  the  accumulation  of 
28.000  landings,  whichever  occurs  later, 
unless  previously  accomplished  within  the 
last  2,000  landings  or  2  years:  and  thereafter 
at  intervals  not  to  exceed  4.500  landings  or  3 
years,  whichever  occurs  sooner  perform  a 
high  frequency  eddy  current  (HFEC) 
inspection  for  cracks  of  the  skin  at  fuselage 
lap  joints  S-4  and  S-10  from  body  station 
(BS)  259  to  BS  1183.  in  accordance  with  Part 
II  of  the  Accomplishment  Instructions  in 
Boeing  Service  Bulletin  727-53-72.  Revision  4. 
dated  February  8, 1974.  if  any  cracks  are 
detected,  repair  prior  to  further  flight  in 
accordance  with  paragraph  C.  of  Pari  II  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

B.  Within  the  next  6  months  after  the 
effective  date  of  this  AO.  unless 
accomplished  within  the  last  9  months,  or 
prior  to  the  accumulation  of  28.000  landings, 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  15  months:  perform  a 
detniled  external  visual  inspection  of  the  lap 
joints  listed  in  paragraph  A.,  above,  and  all 
other  fuselage  lap  joints  between  BS  259  and 
BS  1183.  for  cracks  and  evidence  of  corrosion 
or  delamination.  Inspect  for  small  cracks. 


bulging  skin  between  fasteners,  blistered 
paint,  dished  or  popped  rivet  heads,  and 
loose  fasteners.  Adequate  lighting  must  be 
used  for  this  inspection,  and.  if  necessary, 
inspection  aids  such  as  a  mirror  and  lOX 
glass.  Repair  cracks,  corrosion,  and 
delamination  in  accordance  with  paragraph 
C,  below. 

C.  1.  If  cracks  or  corrosion  are  detected  at 
lap  splices,  prior  to  further  flight,  perform  a 
HFEC  inspection  for  cracks  in  the  affected 
lap  joint  along  the  complete  panel  length. 
Repair  cracks  prior  to  furiher  flight  in 
accordance  with  paragraph  C.  of  Part  II  of 
Boeing  Service  Bulletin  727-53-72,  Revision  4. 
dated  February  8, 1974.  If  delamination  is 
found  at  any  lap  joint,  repair  prior  to  further 
flight,  in  accordance  with  Part  IV  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

2.  If  corrosion  is  found  as  a  result  of  the 
visual  external  inspection  required  by 
paragraph  B.,  above,  prior  to  further  flight, 
conduct  a  low  frequency  eddy  current  (LFEC) 
inspection,  in  accordance  with  Boeing 
Service  Bulletin  727-53-72.  Revision  4,  dated 
February  8, 1974,  of  the  lap  joint  along  the 
complete  panel  length  to  determine  corrosion 
depth.  If  corrosion  does  not  exceed  10%  of  the 
skin  thickness,  repeat  the  LFEC  inspection  at 
intervarls  not  to  exceed  2.000  landings  for  6 
months,  whichever  occurs  first,  until  repair  is 
accomplished.  If  corrosion  exceeds  10%  of 
skin  thickness,  repair  prior  to  further  flight,  in 
accordance  with  Pari  I.  paragraph  B..  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-72,  Revision  4,  dated 
February  B.  1974. 

D.  To  conduct  the  inspections  required  in 
this  AD: 

1.  Remove  the  paint,  using  an  approved 
chemical  strippen  or 

2.  Ensure  that  the  fastener  head  is  clearly 
visible  and  that  no  more  than  two  coats  of 
paint  are  on  the  airplane  skin. 

E.  Within  the  next  4  years  after  the 
effective  date  of  this  AD,  or  within  4  years 
after  the  accumulation  of  28.000  landings. 
whichever  occurs  later,  modify  fuselage  skin 
lap  joints  at  S-4  and  S-10  by  replacing  the 
upper  row  of  fasteners  with  protruding  head 
fasteners,  in  accordance  with  Part  IV,  One 
Row  Standard  Fastener  Repair,  of  Boeing 
Service  Bulletin  727-53-72,  Revision  4.  dated 
February  8. 1974.  After  oversizing  holes  and 
before  fastener  installation,  perform  a  HFEC 
inspection  of  the  hole  to  assure  it  is  crack 
free.  This  constitutes  termination  action  for 
the  repetitive  HFEC  inspections  required  by 
paragraph  A.,  above,  at  S-4  and  S-10. 

F.  Blind  fasteners  installed  in  the  lap  joints 
are  to  be  used  as  an  interim  repair  only,  and 
replaced  with  protruding  head  solid  fasteners 
within  3.000  landings  following  installation. 
Repairs  installed  with  blind  fasteners  prior  to 
the  effective  date  of  this  AD  must  be 
inspected  for  loose  or  missing  fasteners 
within  1.000  landings  after  the  effective  dale 
of  this  AD.  and  all  upper  row  fasteners  in  the 
affected  panel  must  be  replaced  with 
standard  protruding  head  solid  fasteners 
within  3.000  landings  after  the  effective  date 
of  the  AD. 

G.  Within  10  days  after  the  completion  of 
any  inspection  required  by  the  AD.  report  a 
complete  description  of  the  location  and  size 


of  all  cracks  and  corrosion  found,  along  M'th 
aircraft  serial  number  and  the  number  of 
flight  cycles,  to  the  Manager.  Seattle  Ain  r.ifl 
Certification  Office.  ANM-100S.  FAA. 
Northwest  Mountain  Region.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington.  98168. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
.Northwest  Mountain  Region. 

Note. — The  request  should  be  forwardnd 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  commi  nts 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

I.  Special  fiight  permits  ma\  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  with  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on  )anu'iry 
4,1989. 

Leroy  A.  Keitli. 

Manager.  Transport  Airplane  Directomlf.        \ 
Aircraft  Certification  Service. 

(FR  Doc.  89-797  Filed  1-12-89:  8:45  amj 

BiUJNG  COOC  4»10-1>.4I 


14  CFR  Part  39 

(Docket  Na  88-NM-187-ADI 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes ' 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTtOH:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  737  series 
airplanes,  which  would  require 
installation  of  a  placard,  inspection  uf 
the  aft  right  lavatory  partition  beam  to 
ensure  structural  integrity,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  an  inadvertent  saw  cut  made 
in  an  aft  right  lavatory  partition  beam 
during  the  production  installation  ol  a 
ceiling  panel.  This  condition,  if  not 
corrected,  could  lead  to  failure  of  the 
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partition  beam  to  provide  adequate 
strength  for  the  lavatory-mounted 
occupied  flight  attendant  seat  when 
subjected  to  flight  or  emergency  landing 
conditions. 

DATES:  Comments  must  be  received  no 
later  than  February  28, 1989. 
AOORCSSES:  Sent  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administation.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
187-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  tiighway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOA  FURTHCR  INFOMIATIOM  CONTACT: 
Mr.  Pliny  Bresfel,  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1931. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-187-AD,  17900  Pacific 


Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  manufacturer  reported  that, 
during  the  production  installation  of  a 
ceiling  panel  on  certain  Boeing  Model 
737  series  airplanes,  an  inadvertent  saw 
cut  has  been  made  in  some  of  the  aft 
right  lavatory  partition  beams.  This 
partition  beam  is  a  critical  support  of 
the  occupied  flight  attendant  seat 
installed  on  the  lavatory  and.  if  cut,  may 
not  meet  the  structural  requirements  for 
fiight  or  emergency  landing  conditions. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-25-1231. 
dated  July  7. 1988,  which  describes 
procedures  for  the  inspection  of  the  aft 
right  lavatory  partition  beam  for  an 
inadvertent  saw  cut  within  specific 
limits,  and  repair,  if  necessary. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  would 
require  installation  of  a  placard, 
inspection  of  the  aft  right  lavatory 
partition  beam  within  specific  limits, 
and  repair,  if  necessary,  in  accordance 
with  the  service  bulletin  previously 
mentioned.  If  the  saw  cut  exceeds  the 
limit  specified  in  the  service  bulletin 
previously  mentioned,  repair  would  be 
required  in  a  manner  approved  by  the 
Manager,  Seattle  Aircraft  Certification 
Office.  FAA,  Northwest  Mountain 
Region. 

There  are  approximately  80  Model  737 
series  airplanes  of  the  ejected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
15  airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  two  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  The  placard 
may  be  manufactured  locally  and  the 
cost  is  expected  to  be  negligible.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,200. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  737  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

$39.13    (Amended) 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  737  series 

airplanes,  as  identified  in  Boeing  Service 
Bulletin  737-25-1231.  dated  July  7. 198a 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  ensure  structural  integrity  of  the 
occupied  flight  attendant  seat  mounted  on  the 
aft  right  lavatory  during  flight  and  emergency 
landing  conditions,  accomplish  the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD.  install  a  placard  on  the  aft  right 
lavatory-mounted  flight  attendant  seat, 
stating:  "NO  OCCUPANCY".  This  placard 
may  be  removed  once  the  terminafing  action 
of  paragraph  B.  of  this  AD  has  been 
accomplished. 

B.  Within  6  months  after  the  effective  date 
of  this  AD,  inspect  the  aft  right  lavatory 
partition  t>eam  for  an  inadvertent  saw  cut, 
and  repair,  if  necessary,  in  accordance  with 
Boeing  Service  Bulletin  737-25-1231,  dated 
|uly  7, 1988:  or  if  the  saw  cut  exceeds  the 
limit  specified  in  the  service  bulletin,  repair 
in  a  method  approved  by  the  Manager, 
Seattle  Aircraft  CertiHcalion  Office,  FAA, 
Northwest  Mountain  Region. 
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C.  Report  all  inadvertent  saw  cuts  detected 
during  the  inspection  required  by  paragraph 
B.,  above,  to  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  within  seven  days  after 
completion  of  the  inspection. 

D.  An  alternate  means  of  compliance  or 
adjustment  uf  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on 
Deceml>er  23, 198a 

Darrall  M.  Pedetaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-800  Filed  1-12-89;  a45  am] 

atUMQ  CODE  4S10-13-M 


14  CFR  Part  39 

IDocket  No.  88-NM-184-AOI 

Airworthiness  Directives;  Boeing 
Model  737-300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKNC  Notice  of  proposed  rulemaking 
(NPRMJ. 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  737-300  series 
airplanes,  which  would  require 
repetitive  inspections  for  chafing 
between  the  number  two  engine  throttle 
cable  and  an  adjacent  right  wing  front 
spar  bracket.  This  proposal  is  prompted 
by  one  report  of  a  throttle  cable  failure 
and  additional  reports  of  a  significant 
number  of  the  cables  inspected  and 
found  to  b6  worn  or  frayed.  This 
condition,  |^  not  corrected,  could  result 
in  throttle  cable  separations  and 


subsequent  loss  of  engine  throttle 
control. 

DATES:  Comments  must  be  received  no 
later  than  March  7. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
184-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

FOR  FlIRTHER  INFORMATION  CONTACT 

Mr.  Stephen  S.  Bray,  Propulsion  Branch, 
ANM-140S:  telephone  (206)  431-1969. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  ar^guments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-184-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 


Discussion 

One  operator  of  a  Boeing  Model  737- 
300  series  airplane  reported  a  separation 
of  the  number  two  engine  throttle  cable 
after  4,215  flight  hours.  This  report 
prompted  Boeing  to  conduct  a  8ur\ey  of' 
control  cable  wear  on  Model  737-200 
and  737-300  airplanes.  During  the  course 
of  this  survey,  several  incidents  of  wear 
on  the  number  two  throttle  cable  were 
found  on  Boeing  Model  737-300 
airplanes.  Sixteen  operators  responded 
to  the  Boeing  survey,  with  the  inspection 
results  of  96  airplanes.  Number  two 
engine  throttle  cable  wear  was  reported 
on  20  Model  737-300  airplanes,  and  9 
cables  were  within  acceptable  wear 
limits.  The  remaining  76  airplanes 
showed  no  cable  wear,  although  11 
airplanes  were  reported  as  showing 
evidence  of  contact/wear  on  the 
adjacent  right  wing  front  spar  bracket. 

It  has  been  determined  that  chafing 
between  the  number  two  throttle  cable 
and  adjacent  right  wing  front  spar 
bracket  (Station  124]  is  caused  by  air 
flow  between  the  right  leading  edge 
flaps  and  front  spar  on  Model  737-300 
airplanes.  This  airflow  produces  a 
narmonic  disturbance  that  excites  the 
number  two  engine  throttle  cable.  This 
condition,  if  not  corrected,  could 
eventually  result  in  throttle  cable 
separation  and  subsequent  loss  of 
throttle  control. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AX)  is  proposed 
which  would  require  inspection  for 
chafing  between  the  number  two  engine 
throttle  cable  and  adjacent  right  wing 
front  spar  bracket  every  1.000  hours,  and 
replacement  of  the  cable,  if  necessary-. 
Boeing  Commercial  Airplanes  is 
preparing  a  service  bulletin  which  will 
contain  a  structural  design  change  to  the 
number  two  engine  throttle  cable 
system.  If  this  service  bulletin  is 
approved  and  available  subsequent  to 
the  issuance  of  this  NPRM.  the  FAA  may 
consider  referencing  it  in  the  final  rule 
as  an  approved  method  of  compliance. 

There  are  approximately  500  Model 
737-300  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  175  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $14,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efft'cts 
on  the  states,  on  the  relationship 
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between  the  national  government  and 
the  slates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  leveis  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12S12.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regdialion  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  signirtcant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  (Procedures  (44 
FR  11034:  February  26. 1979).  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  737  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Propoeed  Ameodinent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— (AMENDED I 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  II  S.C.  106(s|  (Revised  Pub.  L  97-449. 
I^nudry  12.  1983):  and  14  CFR  11.89 


{39.13    I  Amended! 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  lo  Model  737-300  series 
Hirpldoes.  equipped  with  CFM 
International  CFMS6-3  series  engines, 
certificated  in  any  category.  Compliance 
required  as  Indicated,  unless  previously 
accomplished. 
To  minimize  the  potential  for  cable 
separation  due  to  the  number  two  engine 
Ihrullle  cable  chafing  against  (he  right  wing 
fmni  spar  bracket,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  ISO  flight 
hours  after  the  effective  dale  of  this  AD  and 
thereafter  at  intervals  not  lo  exceed  1.000 
flight  hours,  again  access  to  the  fuel  shut-off 
cable  pulley  liracket  near  Ihe  right  wing  front 
spar  sidtton  124  and  inspect  Ihe  numlier  two 
engine  throttle  cable  for  wear.  Replace  Ihe 
cablo.  Ijefore  further  flight,  if  cable  wear 
e\t  eecis  acceptable  wear  limits  specified  in 


Section  20-30-31  of  the  Model  737 
Maintenance  Manual. 

B.  An  alternate  taeaa*  of  compliance  or 
adjustment  of  the  compliance  time,  whicli 
provides  an  acceptable  level  of  safety,  may 
be  used  witen  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

NoiK  The  request  should  be  forwarded 
t)ut>ugh  an  FAA  Prmcipal  Maintenance 
Inspector  (PMI).  who  may  add  any  commenls 
and  then  send  it  lo  the  Manager,  Seattle 
Aircraft  Certification  Office. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  lo  a  base  in  order  to 
comply  With  the  requirements  of  this  AO. 

Issued  in  Seattle.  Washington,  on 
December  28. 19611. 
Datrall  M.  Pwhrsoa. 
Acting  Manager,  Transport  Airpiane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  86-798  Filed  1-12-88:  &45  ara| 


14  CFR  Part  39 


(Docket  No.  i«-NM-14«-AO|  ^ 

AirwortMnMs  DirscUvos,  BodnQ 
Model  747  SerlM  Airplanes 

aqcncy:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  all  Boeing  Model  747  series  airplanes, 
which  would  require  periodic 
inspections  and  cleaning  of  the  cavity 
over  the  wing  center  section.  This 
proposal  is  prompted  by  reports  of 
inadequate  drainage  which  apparently 
is  caused  by  an  inordinate  quantity  of 
debris  and  foreign  material  collecting  in 
the  cavity  area.  This  situation  has  lead 
to  accumulated  water  leaking  from  the 
wing  center  section  onto  portions  of  the 
aileron  control  system  and  subsequently 
freezing,  ice  in  the  aileron  control 
system  can  result  in  reduced  lateral 
control  capability. 

OATCK  Comments  must  be  received  no 
later  than  March  9, 1989. 

AOORCSSCS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
146-AO,  17900  Pacific  ilighway  South. 
C-«8966.  Seattle.  Washington  9816& 

FOR  FURTHER  INF0RMAT10M  CONTACT: 

Mr.  Dan  R.  Bui.  Airframe  Branch.  ANM- 
120S:  telephone  (206)  431-1919.  Mailing 
address:  FAA.  Northwest  Mountain 


Region,  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  98168. 
SUPFIEMCMTART  RIFORMATKMC 

Comments  Invited 

Interested  persons  are  invited  lo 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  sulMtance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountam  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-146-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

This  proposal  is  prompted  by  reports 
of  numerous  occurrences  of  binding  in 
the  aileron  control  system  on  Model  747 
series  airplanes.  The  cause  of  the 
binding  is  the  accumulation  of  ice  on  the 
aileron  control  system  in  the  wing 
landing  gear  wheel  well  area.  This  ice  is 
caused  by  water  condensing  and 
accumulating  in  the  wing  center  section 
as  a  result  of  obstructed  drains.  Water 
then  leaks  onto  the  aileron  control 
system  and  freezes.  This  ice  on  the 
aileron  control  system  has  resulted  in 
reduced  aileron  control  capability. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AX)  is  proposed 
which  would  require  periodic 
inspections  and  cleaning  of  the  cavity 
over  the  wing  center  section  and  its 
drains  on  all  Model  747  series  airplanes. 

There  are  approximately  700  Model 
747  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  260  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  9 
manhours  per  airplane  to  accomplish  the 
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required  actkms,  end  that  the  average 
labor  cost  would  be  $40  per  manboor. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S  operators  is 
estimated  to  be  $03,000. 

The  regalations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  ia  determined  that  this  proposal 
would  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  whidi  is 
not  major  under  Executive  Order  12281 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  TVansportation 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  of  promulgated,  will  not 
have  a  significant  econoim'c  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Model  747  airplanes  are  operated 
by  smaU  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

list  of  Sebiacta  in  M  CFR  Part  at 

Aviation  safety.  Aircraft 


The  Propoaad  i 

Accordmgly.  porsoant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  8  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aulhoritr  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  87-449. 
January  12. 1983):  and  14  CFR  11.89. 


:39i13    (AoMndad) 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bowng:  Applies  to  all  Model  747  series 
airplanes  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  reduced  lateral  control  caused 

by  icing  of  the  aileron  control  cables, 

accomplish  the  following: 
A.  Within  the  next  12  months  after  the 

effective  dbte  of  this  AD.  unless  already 

Hccompiistted  wilhin  the  last  3  months,  and 


thereafW  at  intervals  not  to  exceed  15 
months,  perfona  the  following; 

1.  Gain  access  to  wing  center  section 
cavity. 

2.  Remove  all  debris  and  foreign  material, 
dean  tlie  wing  center  section  cavity,  and 
verify  all  drains  are  open  and  dean. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  tlie  compliance  time,  which 
provides  an  acceptable  level  of  safety,  nsay 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Cenificafion  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  shonM  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  fPMI).  who  may  add  any  comments 
and  then  send  it  lo  the  Manager,  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  pentits  may  be  issued  in 
accordance  with  FAR  21.107  and  21.198  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirenents  of  this  AD. 

Issued  in  Seattle.  Washington,  on 
December  30,  ig8& 

DaireO  M.  Pedefsoo, 

Actirrg  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  89-796  Filed  1-12-89;  8:45  am) 
aajJNa  cooc  4SM-ts-M 


14  CFR  Part  3f 


I 


1M-A01 


Airworthiness  Directhres;  Boeing 
Model  757  Series  Airplanes 

AOCNCY.  Federal  Aviation  | 

Administration  (FAA).  E)OT. 
action:  Notice  of  proposed  rulemaking 
(NPRM), 


n  This  notice  proposes  a  new 
airworthiness  directive  [AD],  appHcable 
to  certain  Boeing  Model  757  airplanes, 
which  would- require  modifications  to 
the  Takeoff  Configuraticm  Warning 
System  (TOCWS)  to  provide  redundant 
Rap/Slat  Electronic  Unit  (FSEU)  inputs. 
This  action  is  prompted  by  reports  of 
false  warnings  wfhich  have  occurred 
during  appUcation  of  takeoff  power  and 
during  takeoft  roU.  This  conditioa  if  not 
corrected,  could  lead  to  aborted  takeofls 
at  high  speed  due  to  a  takeoff 
configuration  false  warning. 
dates:  Comments  must  be  received  no 
later  than  February  28, 1989. 
AODRCSSn:  Send  comments  on  the 
proposal  in  dupUcate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANX4-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
188-AD,  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  9ei6&  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 


may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Momrtain  Region,  9O10  East  Mai^nat 
Way  Sooth,  Seattle.  Washington. 


RM  RMTMOI  MrORMUTlOM  COMT  ACT. 

Mr.  Victor  F.  Sokoloski.  Systenu  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1S37.  MaUing 
address:  Seattle  Aircraft  Certification 
Office.  FAA,  Northwest  Mountain 
Region.  17900,  Pacific  Highway  South. 
0-68966,  Seattle.  Washi^ton  9816& 
SUPPLEMENTARY  information: 

Coiiiinri!  hwiled 

Interested  persons  are  invited  lo 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
commonications  received  on  or  before 
the  closing  dale  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  faking  action  on    - 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/pubHc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

AvaflabiBty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  c^  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-188-AD,  17900  Pacific 
Highway  South.  0-68966,  Seattle, 
Washington  98168. 

Discoasioo 

The  Takeoff  Configuration  Warning 
System  (TOCWS)  for  the  Boeing  757  is 
incorporated  in  circuitry  within  the 
Warning  Electronics  Unit  (WEU)  and 
utilizes  data  from  the  Flap/Slat 
Electronics  Unit  (FSEU).  The  WEU 
receives  a  trailing  edge  (TE)  Hap  input 
from  FSEU  #1  and  a  leading  ed^e  (L£) 
slat  input  from  F^EU  »2.  There  have 
been  reports  of  false  warnings  issued  by 
the  TOCWS  as  a  result  of  random 
intermittent  loss  of  either  of  these 
signals.  The  false  warnings  have 
resulted  in  aborted  takeoffs,  in  at  least 
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one  instance  with  ground  speeds  in 
excess  of  100  knots.  This  condition,  if 
not  corrected,  could  lead  to  aborted 
takeoffs  at  high  speeds,  as  a  result  of  a 
lalceofT  configiu-ation  false  warning. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
27A0063  dated  March  2a  1985.  and 
Revision  1.  dated  May  17. 1985.  which 
describes  the  modification  procedures 
necessary  to  provide  redundant  FSEU 
inputs  to  the  TOCWS  on  certain  Boeing 
757  series  airplanes.  This  input 
redundancy  will  prevent  the  interruption 
of  a  signal  from  one  FSEU  causing  a 
false  takeoff  warning. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  modiflcation  of  the 
FSEU  wiring  of  the  TOCW&  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

There  are  approximately  58  Model  757 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
28  Model  757  series  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  20 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost  of  parts  is  estimated  to  be  $50 
per  airplane.  Based  on  these  figiu^s.  the 
total  cost  impact  of  the  AD  on  U.S 
operators  is  estimated  to  be  $23,800. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Feburary  26, 1979);  and  it  is 
further  certifled  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  757  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 


List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Aroencbnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  80.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  3»-{AMEN0E0] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.89. 


8M.19   (Anwndedl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757  series  airplanes 
specified  in  Boeing  Alert  Service  Bulletin 
757-27 A0063.  Revision  1.  dated  May  17. 
1985.  certificated  in  any  category. 

Compliance  required  within  the  next  12 
months  after  the  effective  date  of  this  AD. 
unless  previously  accomplished. 

To  prevent  the  occurrence  of  takeoff 
configuration  false  warnings,  accomplish  the 
following: 

A  Modify  the  circuitry  of  the  Takeoff 
Configuration  Warning  Systems  (TOCWS)  in 
accordance  with  the  Boeing  Alert  Service 
Bulletin  757-27 A0063.  Revision  1.  dated  May 
17.1965. 

R  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  l>e  issued  in 
accordance  %vith  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 


Issued  in  Seattle.  Washington,  on 
Decemtjer  23. 198a 

DarrailM.  Pedersoo. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  89-802  Filed  1-12-89:  &45  am| 
■NXMO  cooc  4Sie-1S-« 


14  CFR  Part  39 

lOocfcet  No.  8S-*IM-16«-AO) 

Airworttiinesa  Dkectivee;  British 
AerosiMce  Model  BAC  1-11  Series 


AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
British  Aerospace  Model  BAC  1-11 
series  airplanes,  which  currently 
requires  eddy  current  and  ultrasonic 
inspections  of  the  main  landing  gear 
support  beams  (manacle  beam),  and 
repair,  if  necessary.  That  action  was 
prompted  by  a  report  of  the  collapse  of  a 
right  main  landing  gear  in  service, 
attributed  to  stress  corrosion  cracking. 
This  proposal  would  require  additional 
maintenance  actions  and  changes  to 
some  of  the  repetitive  inspection 
intervals,  and  would  provide  an 
alternate  means  of  compliance  which 
terminates  the  need  for  the  repetitive 
inspections.  This  action  is  prompted  by 
further  assessment  of  components 
associated  with  the  main  landing  gear 
support  beams,  which  identified  the 
need  for  additional  maintenance 
requirements.  This  condition,  if  not 
corrected,  could  lead  to  collapse  of  the 
main  landing  gear. 

DATES:  Comments  must  be  received  no 
later  than  March  7. 1989. 

AOORCSSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
lee-AD.  17900  Pacific  Highway  South, 
C-6896&  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace  PLC. 
Librarian  for  Service  Bulletin.  P.O.  Box 
17414.  Dulles  International  Airport, 
Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
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FOR  RiRTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder.  Standardization 
Branch.  ANKI-113:  telephone  (206)  431- 
1565.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68e66,  Seattle.  Washington. 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  (rf  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  {>er8ons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  Bled  in  the  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NFRM) 
by  submitting  a  request  to  the  FAA, 
Northnvest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-168-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

On  June  15. 1987.  FAA  issued  AD  87- 
13-03.  Amendment  39-5654  (52  FR  23943; 
)une  26, 1987).  applicable  to  Model  BAC 
1-11  series  airplanes,  which  requires 
eddy  current  and  ultrasonic  inspections 
of  the  main  landing  gear  support  beams 
(manacle  beam),  and  repair,  if 
necessary.  That  action  was  prompted  by 
a  report  of  the  collapse  of  a  right  main 
landing  gear.  That  failure  was  attributed 
to  stress  corrosion  cracking. 

Since  issuance  of  that  AD,  the 
manufacturer  has  conducted  further 
assessment  of  the  production 
characteristics  of  the  beams  and  has 
identified  the  necessity  for  additional 


and  more  frequent  Inspections  of  the 
main  landing  gear  support  beams  in 
order  to  identify  and  correct  stress 
corrosion  cracking  in  a  more  timely 
manner. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  57-A-PM6000.  Issue 
Number  2.  dated  February  17. 1988. 
which  describes  additional  procedures 
for  inspection  of  the  main  landing  gear 
support  beam  on  which  BAe 
Modification  PM3070  has  been 
accomplished,  and  changes  the 
repetitive  inspection  intervals.  The 
service  bulletin  introduces  a  new  main 
support  beam  (Modification  PM5928), 
which,  if  installed,  terminates  the  need 
for  the  repetitive  inspections.  The 
United  Kingdom  Civil  Aviation 
Authority  (CAA)  has  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Administration  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  supersede  AD  87-13-03  to  require 
additional  maintenance  actions  relating 
to  the  inspection  of  the  main  landing 
gear  support  beam,  and  repair,  if 
necessary,  in  acccmlance  with  the 
service  bulletin  previously  described. 
This  action  would  also  provide  for  an 
optional  terminating  action  as 
installation  of  a  new  support  beam. 

It  is  estimated  that  2  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  60 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $4,800.  (The  cost  for  the 
optional  new  main  support  beam  is 
estimated  to  be  $90,000  per  airplane.) 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  BAC  1-11  series  airplanes 
are  operated  by  small  entities.  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  AmendmeDt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— (AyENOEOl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aulbority:  46  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-M9, 
fanuary  12. 1983);  and  14  CFR  ll.aa 

§39.13    [Anwndsd] 

2.  By  superseding  AD  87-13-03, 
Amendment  39-5654  (52  FR  23943;  |une 
26. 1987).  with  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  Model  BAC 
1-11  200  and  400  series  airplanes,  on 
which  British  Aerospace  (BAe)  main 
landing  gear  support  structure 
Modification  PM3(ro  is  installed  and 
Modification  PM5828  has  not  been 
installed,  certificated  ui  any  category. 
Compliance  required  as  iiulicatpd.  unless 
previously  accompli&hed. 
To  prevent  collapse  of  a  main  landing  gear, 
accomplish  the  following: 

A.  Perform  initial  and  repetitive  ultrasonic 
and  eddy  current  inspections  of  the  main 
landing  gear  support  beams  at  initial  times 
and  repetitive  intervals  shown  in  Table  I  of 
this  AD  using  procedures  in  BAe  Alert 
Service  Bulletin  57-A-PM6000,  Issue  2.  dated 
February  17. 1988. 
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Table  I 


MOQMCaliOn  PM6000 
statua 

Repetitive  complianca  time  intenaH  after 

Affptenc  nofmnCAbon 

initial  inspection 

Whichevw  occurs  latar 

—within  300  larxSngs  attar  July  X.   1967. 

(the    eftectiv*    data    o(    AO    87-13-03. 

Amandmam  39-5654  or 
—wintm  3  yaars  smc«  mstaHation  o*  new  left 

Whichavw  occurs  later 
— WItNn  m«  next  300  landKigs  after  Juty  30. 
1967   (the  effective  date  AO  87-13-03. 

— wm«n  6  years  smce  new;  or 

withw  6  yaars  smce  installation  of  new  left 

and  right  mam  support  beams 
Whichever  occurs  later 

—Within  8  yaars  since  new  nght  and  left 
main  support  iMaine  are  installed 

Within  2  years  after  instaBation  of  Modifica- 
tion PIM6000 

mtraaonc   Inspecbnn:    at    intervals   not    to 
exceed  12  months. 

1 

exceed  36  montfts. 

Ultrasonic  inspections;   at  intervals  not   to 
Eddy  current  inspection:  at  intervals  not  to 

liLlrasonic   inspection:   at  intervals   not   to 
exceed  2  years. 

f4 

For  ••  A/ft  on  wivch  Mod    PM6000  • 
•cconipiahwJ  prtor  to  assembty  of  main 

For  al  A/P**  on  whch  Mod.   PM6000  « 
•coompithcd  after  assembly  of  matn  sup- 
pull  baani  tuo  wvig. 

Accoftipftshed 

exceed  2  years 

B.  Cracks  in  the  main  landing  gear  main 
support  beam  must  be  repaired,  prior  to 
further  flight,  in  a  manner  approved  by  the 
Manager.  Standardization  Branch.  ANM-113. 
FAA.  Northwest  Mountain  Region. 

C  Installation  of  main  support  beam,  part 
number  ED03-5007/8  (Modincation  PMS928) 
constitutes  terminating  action  for  the 
requirements  of  this  AO. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  (hen  send  it  to  (he  Manager. 
Standardization  Branch.  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modincalions  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace  PLC. 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414.  Dulles  International  Airport, 
Washington.  DC  20041.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certirication  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on      > 
December  28. 1988. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  89-798  Filed  1-12-89:  8:45  am) 

■HXINO  COOC  «S10-13-« 


14  CFR  Part  39 

(Dockat  Na  8»-NM-171-AO] 

Airworttiiness  DirvctiVM;  McDonnell 
Dotjgias  MmM  DC-8  SeriM  Airplanes 
equipped  with  LH  or  RH  Nose  Landing 
Gear  Upper  Drag  Link  Assembly,  Part 
Numbers  (P/N)  5716882-1,  -501,  -503. 
5717011-1, -501,  or -503 

AQCNCV:  Federal  Aviation 
Administration  (FAA).  EKDT. 

action:  Notice  of  (Proposed  Rulemaking 
(NHtM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  McDonnell  Douglas  Model  DC-8 
series  airplanes,  which  would  require 
inspection  of  the  LH  and  RH  nose 
landing  gear  (NLG)  upper  drag  link 
assembly  for  fatigue  cracking  and 
undersized  drag  link  lower  lug  stiffening 
web,  and  modification  or  replacement  if 
necessary'.  This  proposal  is  prompted  by 
three  reported  failures  of  the  link 
assembly  which  resulted  in  the  collapse 
of  the  nose  landing  gear  and  damage  to 
the  nose  landing  gear  and  adjacent 
8tructiu«.  This  condition,  if  not 
corrected,  could  result  in  collapse  of  the 
nose  landing  gear  during  ground 
handling,  takeoff,  or  landing. 

DATES:  Comments  must  be  received  no 
later  than  March  7. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-N\l- 
171-AD.  17900  Pacific  Highway  South. 


C-68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  CL-100  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  3229  East  Spring  Street. 
Long  Beach.  California. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  Y.J.  Hsu.  Aerospace  Engineer. 
Airframe  Branch.  ANM-122L.  FAA. 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
California  90806-2425:  telephone  (213) 
988-5323. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
niunber  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
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this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-171-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168. 

Discussion 

Three  operators  of  McDonnell 
Douglas  DC-8  series  airplanes  have 
reported  three  instances  of  failure  of  the 
nose  landing  gear  (NLG)  left  upper  drag 
link  assembly.  All  three  failures 
occurred  on  push-back  from  the  gate 
prior  to  flight  and  resulted  in  the 
collapse  of  the  NLG  and  damage  to  the 
NLG  and  adjacent  structure.  These 
airplanes  had  logged  between  15,498 
and  45,690  flight  hours.  Investigation  by 
the  manufacturer  revealed  that  all  three 
failures  were  due  to  metal  fatigue,  and 
that  two  of  the  failures  involved 
undersized  drag  link  lower  lug  stiffening 
web.  Fatigue  cracking  of  the  NLG  left  or 
right  upper  drag  link  assembly,  if  left 
undetected,  could  propagate  and  cause 
the  assembly  to  fail,  resulting  in  collapse 
of  NLG  during  ground  handling,  takeoff, 
or  landing. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-8  Service 
Bulletin  32-178.  dated  May  22. 1987, 
which  describes  procedures  for 
inspection  of  the  upper  drag  link 
assemblies  for  cracks  and  possible 
undersized  drag  link  lower  lug  stiffening 
web,  and  modification  or  replacement,  if 
necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  and  AD  is  proposed 
which  would  require  inspection  of  both 
LH  and  RH  drag  link  assembly  (P/N(s) 
5716882-1.  -501,  or  -503.  and  5717011-1, 
-501,  or  -503)  for  cracks  and  possible 
undersized  drag  link  lower  lug  stiffening 
web.  and  modification  or  replacement,  if 
necessary,  in  accordance  with  the 
service  bulletin  previously  mentioned. 

There  are  approximately  350  Model 
DC-8  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  256  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  7.6 
manhours  per  airplane  to  inspect  for 
undersized  nose  landing  gear  upper  drag 
link  lower  lug  stiffening  web  and  cracks, 
and  that  the  average  labor  cost  would 
be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$77,824  for  the  initial  inspection  cycle. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  slates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($304).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  (  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  IZ  1983):  and  14  CFR  11.89. 

§39.13    (AmerKledj 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  Model  DC-8 
series  airplanes,  equipped  with  LH  or  RH 
nose  landing  gear  (NLG)  upper  drag  link 
assembly.  P/N(s)  5716882-1.  -501.  -503. 
5717011-1.  -501,  or  -503,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  collapse  of  nose  landing  gear 

during  ground  handling,  takeoff,  or  landing. 

due  to  fatigue  failure  of  the  LH  or  RH  nose 

landing  gear  (.NLG)  upper  drag  link  lower  lug. 

accomplish  the  following: 
A.  Within  the  next  400  landings  after  the 

effective  date  of  this  AD.  unless  already 

accomplished  within  the  last  400  landings. 

conduct  a  magnetic  particle  or  dye  penetrant 


in.speclion  of  the  LH  and  RH  nose  Idnding 
gear  upper  drag  link  assembly,  and  measure 
the  lower  lug  stiffening  web  for  minimum 
thickness,  in  accordance  with  McDonnell 
Douglas  DC-8  Service  Bulletin  32-ira  dntHcl 
May  22.  1987. 

1.  If  cracks  are  found,  or  if  the  minimum 
web  thickness  measures  .100'  or  less.  bpfi)r>» 
further  flight,  remove  and  replace  the 
assembly  in  accordance  with  paragraph  B.  or 
D.  of  this  AD. 

2.  If  no  cracks  are  found  and  the  minimum 
web  thickness  measures  greater  than  .100'. 
repeat  the  inspection  in  accordance  with 
paragraph  A.  of  this  AD  at  inter\als  not  to~~ 
exceed  200  landings,  unless  reworked  in 
accordance  with  paragraph  C.  of  this  AD.  oi 
replaced  in  accordance  with  paragraph  B.  or 
D.  of  this  AD. 

B.  If  the  drag  link  assembly  is  replact^J 
with  a  new  assembly  not  modified  in 
accordance  with  McDonnell  Douglas  Serx  ice 
Bulletin  32-17a  dated  May  22. 198a  upon  the 
accumulation  of  4.000  landings  on  the  new 
assembly,  perform  the  initial  inspections  in 
accordance  with  paragraph  A.  of  this  AD. 
and  repeat  these  inspections  at  inlerxais  not 
to  exceed  200  landings. 

C.  If  the  drag  link  assembly  is  modified  in 
accordance  with  McDonnell  Douglas  DC-8 
Service  Bulletin  32-17a  issued  May  22. 1987. 
upon  the  accumulation  of  800  landings  on  the 
modified  assembly,  perform  the  initial 
inspection  in  accordance  with  paragraph  A. 
of  this  AD.  and  repeal  these  inspections  at 
intervals  not  to  exceed  200  landings. 

D.  Replacement  of  Ixith  LH  and  RH  nose 
landing  gear  upper  drag  link  assemblies  wilh 
P/N  5716882-505  and  5717011-505.  or 
modification  of  the  drag  link  assembly  in 
accordance  with  McDonnell  Douglas  DC-8 
Service  Bulletin  32-17a  dated  May  22. 1987. 
and  reidentification  of  the  drag  link  assembly 
as  SR08328002-3,  -5,  -7.  -9.  -11.  or  -13.  as 
applicable,  constitutes  terminating  action  for 
the  inspection  requirements  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  ejected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Doiiglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846.  Attention: 
Director  of  Publications,  Cl-LOO  (.'>4-60). 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle. 
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Washington,  or  at  3229  East  Spring 
Street  Long  Beach.  California. 

Issued  in  Seattle.  Washington,  on 
December  28. 1968. 


DamUM.1 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

|FR  Doc  89-601  Filed  1-12-89:  8:45  am] 
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14CFRPart39 

(Docktt  No.  8»-MM-165-AD 

Airworthiness  Directtves;  McDonned 
Dougias  Model  DC-8  Series  AJrptanes 
Equipped  With  Main  Landing  Gear 
Attach  Fitting,  Part  Numbers  S61142S- 
1  Through  -508 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Notice  of  Proposed  Rulemaking 
(NPRM). 

sutMHANY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  McDonnell  Douglas  Model  DC-8 
series  airplanes,  which  would  require 
visual  inspections  of  the  left  and  right 
main  landing  gear  (MLG)  attach  fittings 
for  cracks,  and.  as  necessary,  rework 
and  replacement.  This  proposal  is 
prompted  by  two  incidents  where  cracks 
were  not  detected  and  grew  beyond  the 
allowable  crack  length.  This  condition,  if 
not  corrected,  could  result  in  collapse  of 
the  MLG  during  takeoff  or  landing. 
dates:  Comments  must  b«  received  no 
later  than  March  13, 1989. 
Aoonesses:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
165-AD.  17900  Pacific  Highway  South. 
C-«896e.  Seattle,  Washington  9816&  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846.  Attention: 
Director  of  Publications.  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  3229  East  Spring  Street 
Long  Beach.  California. 
TOM  Rjfrmcii  MFomaATiON  contact 
Mr.  David  Y.|.  Hsu.  Aerospace  Engineer. 
Airframe  Branch.  ANM-122L.  FAA. 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street  Long  Beach. 
California  90606-2425;  telephone  (213) 
988-5323. 


tUPPLEMCNTARV  INFOMIATKMl: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-165-AD.  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168. 

Discussion 

Fifteen  operators  of  McDonnell 
Douglas  Model  DC-8  series  airplanes 
have  reported  numerous  instances  of 
cracking  found  in  both  the  left  (LH)  and 
right  (RH)  main  landing  gear  (MLG) 
attach  fittings.  Cracks  have  been 
reported  on  airplanes  having  logged 
between  15,910  and  4a427  flight  hours, 
and  have  been  attributed  to  stress 
corrosion.  Two  recent  incidents  have' 
been  reported  where  stress  corrosion 
cracks  have  led  to  failure  of  the  main 
landing  gear  fittings. 

Stress  corrosion  cracking  of  the  LH  or 
RH  MLG  attach  fitting,  if  undetected, 
could  propagate  and  cause  the  fitting  to 
fail.  This  condition,  if  not  corrected, 
could  result  in  severe  structural  damage, 
and  lead  to  collapse  of  a  MLG  during 
takeoff  or  landing. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DG-8  Service 
Bulletin  57-e4.  Revision  1.  dated  June  23. 
1987,  which  describes  procedures  for 
inspection  for  cracks,  and.  as  necessary, 
rework  and  replacement  of  the  MLG 
attach  fittings.  P/Ns  561142^1  dirough 
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Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 


which  would  require  inspection  for 
cracks,  and.  as  necessary,  rework  and 
replacement  of  both  the  LH  and  RH 
MLG  attach  fittings  in  accordance  with 
the  McDonnell  Douglas  service  bulletin 
previously  described.  Replacement  of 
any  cracked  fitting  with  the  appropriate 
replacement  fitting  would  constitute 
terminating  action  for  the  inspection 
requirements  of  the  AD. 

There  arfe  approximately  350 
McDonnell  Douglas  Model  DC-8  series 
airplanes  in  the  worldwide  fieet.  It  is 
estimated  that  256  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2.0 
manhours  per  airplane  to  inspect  both 
the  LH  and  RH  MLG  attach  fittings  for 
cracks,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$20,480  for  the  required  initial 
inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($80).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket 

List  of  SubjacU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 
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PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1983):  and  14  CFR  11 J9. 


S  39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  Model  DC-8 
series  airplanes,  equipped  with  left  (LH) 
or  right  (RH)  main  landing  gear  (MLG) 
attach  fltting.  P/N(s)  5611425-1  through 
-506.  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  severe  structural  damage  to  the 

airplane  during  takeoff  or  landing  due  to 

stress  corrosion  failure  of  the  MLG  attach 

Tittings,  accomplish  the  following: 

A.  Within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD,  unless 
already  accomplished  within  the  last  12 
calendar  months,  and  thereafter  at  intervals 
not  to  exceed  24  calendar  months,  except  as 
provided  l>elow,  perform  a  visual  inspection 
of  the  MLG  attach  fittings  for  cracks  at 
locations  in  accordance  with  Figure  1.  of 
McDonnell  Douglas  DC-8  Service  Bulletin  57- 
94,  Revision  1,  dated  )une  23. 1987  (hereafter 
referred  to  as  the  Service  Bulletin). 

B.  If  no  cracks  are  found,  apply  LPS-3 
corrosion  inhibiting  oil  to  the  fitting  in 
accordance  with  the  Service  Bulletin,  and 
repeat  inspections  for  cracks  in  accordance 
with  paragraph  A.  of  this  AD. 

C  If  cracks  are  found,  accomplish  the 
following: 

1.  If  cracks  are  located  in  area  1  or  3.  as 
defined  in  Fij^ire  1.  of  the  Service  Bulletin, 
before  further  flight  replace  the  fitting. 
P/N(8)  5611425-1,  -2,  -501,  -502.  -503.  -504. 
-505,  -506,  -507,  or  -506,  with  respective 
P/N(8)  5893930-1,  -2,  -1.  -2.  -50a  -5ia  -507. 
-506.-505.  or -506. 

2.  If  cracks  are  located  in  area  2.  as  defined 
in  Figure  1.  of  the  Service  Bulletin, 
accomplish  the  follo«ving: 

a.  If  cracks  are  within  limits  as  prescribed 
by  Figure  1.  of  the  Service  Bulletin,  apply 
LPS-3  corrosion  inhibiting  oil  to  the  fitting  in 
accordance  with  the  Service  Bulletin,  and 
repeat  visual  inspections  for  crack 
development  at  intervals  not  to  exceed  7 
calendar  days,  in  accordance  with  the 
Service  Bulletin. 

b.  If  cracks  exceed  limits  as  prescribed  by 
Figure  1.  of  the  Service  Bulletin,  replace  the 
fitting  in  accordance  with  paragraph  Cl.  of 
this  AD  before  further  flight. 

D.  Replacement  of  the  fittings  in 
accordance  with  paragraph  Cl.  of  this  AD 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
inspector  (PMl).  who  may  add  any  comments 


and  then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
re<)uest  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846,  Attention: 
Director  of  Publication.  CI^lOO  (54-60). 

These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  3229  East  Spring  Street 
Long  Beach,  California. 

Issued  in  Seattle.  Washington,  on  Janaury 
3. 1969. 

Darrell  M.  Pedenon. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  88-804  Filed  1-12-89:  8:45  am] 
■auNQ  COK  4aw-i»-ii 


14  CFR  Part  39  \ 

[Docket  Na  88-NM-186-AO] 

Airworthiness  Directives;  McOonneli 
Douglas  Model  DC-9  Series,  Model 
DC-9-80  Series,  Including  Model  MD- 
BS, and  C-9  (Military)  Series  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airwothiness  directive  (AD),  applicable 
to  McDonnell  Douglas  Model  DC-9 
series.  Model  DC-9-80  series,  including 
Model  MD-88,  and  C-9  (Military)  series 
airplanes,  equipped  with  hinged 
evacuation  slide  covers,  which  would 
require  replacement  of  the  evacuation 
slide  girt  bar  forward  stowage  clip  on 
forward  emergency  exit  doors.  This 
proposal  is  prompted  by  reports  of  the 
evacuation  slide  girt  inadvertently 
catching  on  the  evacuation  slide  girt  bar 
forward  stowage  clip.  This  condition,  if 
not  corrected,  could  prevent  the 
emergency  exit  from  being  opened, 
which  could  jeopardize  the  safe 
evaucation  of  the  airplane. 
DATES:  Comments  must  be  received  no 
later  than  March  9, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
186-AD.  17900  Pacific  Highway  South, 


C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  Cahfomia.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  3229  East  Spring 
Street.  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M.  Stacho,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-131L,  FAA.  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach.  California  90806- 
2425;  telephone  (213)  988-533a 

SUPPLEMENTARY  INFORMMTION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-186-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattle, 
Washington  9816& 

Discussion 

Three  instances  have  been  reported 
where  the  emergency  exit  evacuation 
slide  girt  on  McDonnell  Douglas  DC-9 
series  airplanes  became  entrapped 
during  evacuation  slide  deployment  at 
the  forward  emergency  exit  door.  The 
evacuation  slide  girt  deflected  upward 
upon  initial  movement  of  the  exit  door 
and  wrapped  over  the  top  of  the 
evacuation  slide  girt  bar  forward 
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slowa^  clip,  whkh  is  located  o^he 
hifijied  evaucatien  slide  corer.  This 
prevents  the  evacuation  slide  cover  from 
opening  and.  in  the  worst  case,  could 
prevent  the  emergency  exit  door  from 
being  opened.  This  condition,  if  not 
corrected,  could  result  in  an  unusable 
emergency  exit,  which  could  ieopardize 
the  safe  evacuation  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A25-299,  Revision  1.  dated 
September  23. 196a  which  describes 
replacement  of  the  evacuation  slide  girt 
bar  forward  stowage  clip  with  a  newly- 
designed  evacuation  slide  girt  bar 
stowage  clip  that  will  eliminate  the 
possibility  of  the  emergency  exit  being 
unusable  due  to  the  evacuation  slide  girt 
catching  on  the  evacaation  slide  girt  bar 
stowage  clip. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  replacement  of  the 
evacuation  slide  girt  bar  forward 
stowage  clip  in  accordance  with  the 
service  bulletin  previously  described. 

There  are  approximately  1.500  Model 
DC-0  series.  Model  DC-9-80  series, 
including  Model  MD-68.  and  C-9 
(Military)  series  airplanes  in  the 
worldwide  fleet.  It  is  estimated  that  160 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  that  it  would  take 
approximately  2  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  The  cost  of  parts  is 
estimated  to  be  $100  per  aircraft  Based 
on  these  Tigures.  the  total  cost  impact  of 
the  AD  on  VS.  operators  is  estimated  to 
beS28.800. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
Implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 


any,  Model  DC-9  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draf^  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  SubiecU  is  14  CFR  Part  39 

Aviation  safety,  Aircrafl. 

The  Proposed  Ameadment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administratioa 
proposes  to  amend  {  38.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  foUows: 

PART  39    [AMFMDEDl 

1.  Hie  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  87-449. 
lanuary  12. 1963):  and  14  CFR  11.88. 

2.  By  adding  the  following  new 
airworthiness  directive: 
McOoaneU  DougUs:  Applies  to  McDonnell 

Douglas  Model  DC-9  Series.  Model  DC- 
9-80  series,  including  Model  MD-88.  and 
C-8  (Militar>'l  series  airplanes,  equipped 
with  hinged  evacuatioo  slide  cover 
assemblies,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  A2S-299. 
Revision  1.  dated  September  23. 1968, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
•ccomplished. 
To  minimize  the  possibility  of  an  unusable 
emergency  exit,  accomplish  the  following: 

A.  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  evacuation  slide  girt 
bar  forward  itowage  clip  in  accordance  with 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  Alert  Service  Bulletin 
A25-299.  Revision  1.  dated  September  23, 
1988. 

&  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Ixm  Angeles 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications.  CL-100  (54-60). 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 


Washington,  or  the  Los  Angeles  Aircraft 
Certification  OfTice.  3229  East  Spring 
Street,  Long  Beach.  California. 

Issued  in  Seattle.  Washington,  on 
December  3a  198a 
Danell  M.  PwiMMM. 
Actiitg  Manager.  Transport  Airplane 
Directive.  Aircraft  Certification  Service. 
|FR  Doc.  89-803  Filed  1-12-89:  8:45  am| 
BUJNO  COM  4«ie-1S-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(Dociiet  Na  9204] 

PPG  Industrtss,  Inc4  Proposed 
Consent  Agrssimsnt  With  Analysis  To 
Aid  PulMc  Commant 

AOENCV:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 


I  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Pittsburgh,  Pa. 
manufacturer  and  seller  to  obtain  prior 
approval  before  acquiring  any  interest  in 
a  company  that  makes  aircraft 
transparencies,  if  that  company  does 
more  than  $750,000  in  sales  in  the  U.S., 
and  to  provide  the  FTC  prior  notice 
before  making  other  acquisitions. 

OATC  Comments  must  be  received  on  or 
before  March  14, 1969. 

AOORESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159,  6th  Street  and  Pennsylvania 
Avenue.  NW.  Washington.  DC  20580. 

FOfl  FURTNCR  INFOIttlATlON  CONTACT: 
James  C  Egan.  Jr..  FTC/S-230e. 
Washington.  DC  20580.  (202)  326-2888. 

SUPPLEMCNTARY  iNFOItMATK)N:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C 
46  and  \  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  o^ice  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 
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List  of  Subjects  in  16  CFR  Part  13 

Aircraft  transparencies,  Windows. 
Windshields.  Trade  practices. 

Agreement  Cootaioing  Consent  Order 

The  agreement  herein,  by  and 
between  PPG  Industries,  Inc.  ("PPG"),  a 
corporation,  by  its  duly  authorized 
officer,  and  their  attorney,  and  counsel 
for  the  Federal  Trade  Commission  ("the 
Commission"),  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agreeing  that 

1.  PPG  is  a  corporation  organized 
under  the  laws  of  Pennsylvania  with  its 
executive  office  at  One  PPG  Place, 
Pittsburgh,  Pennsylvania  15272. 

2.  Respondent  has  been  served  with  a 
copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging  it 
with  violations  of  Section  7  of  the 
Clayton  Act.  as  amended,  and  has  filed 
an  answser  to  said  complaint  denying 
said  charges. 

3.  WG  admits  all  the  jorisdictional 
facts  set  forth  in  the  Commission's 
complaint  in  this  proceeding. 

4.  PPG  waives: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant 
this  agreement:  and. 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act 

5.  This  agreement  shall  not  become 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
complaint  issued  by  the  Commission, 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  PPG  in  which 
event  it  will  take  such  action  as  it  may 
consider  appropriate,  or  the  Commission 
may  enter  this  Order  as  final  disposition 
of  this  matter. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  PPG  that  the  law  has 
been  violated  as  alleged  in  said  copy  of 
the  complaint  issued  by  the 
Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(f)  of  the 


Commission's  Rules,  the  Commission 
may.  without  further  notice  to  PPG,  (1) 
issue  its  decision  containing  this  Order 
in  disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  this  Order 
shall  have  the  same  force  and  effect  as. 
and  may  be  altered,  modified  or  set 
aside  in  the  same  manner  and  within  the 
same  time  provided  by  statute  for  other 
orders.  This  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Ser\'ice  of  the  decision  containing  the 
agreed  to  Order  to  PPG's  address  as 
stated  in  this  agreement  shall  constitute 
8er\'ice.  PPG  waives  any  right  it  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  this  Order,  and 
no  agreement  understanding, 
representation  or  interpretation  not 
contained  in  the  Order  or  this  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  VPG  has  read  the  Order 
contemplated  hereby.  PPG  understands 
that  it  may  be  liable  for  ci\il  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

1. 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

"PPG"  means  PPG  Industries,  Inc..  as  well 
as  its  officers,  employees,  representatives, 
agents,  parents,  divisions,  subsidiaries, 
successors,  and  assigns,  as  well  as  the 
officers,  employees  and  agents  of  its  parents, 
divisions  and  subsidiaries. 

n. 

It  is  ordered  that  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten  (10) 
years  from  the  date  this  Order  becomes 
final.  PPG  shall  not  acquire,  without  the 
prior  approval  of  the  Commission, 
directly  or  indirectly,  the  whole  or  any 
part  of  the  stock,  share  capital,  equity 
interest  or  assets,  other  than  purchases 
of  manufactured  product  in  the  ordinary 
course  of  business,  of  any  company 
engaged  in  the  manufacture  or  sale  of 
aircraft  transparencies,  and  which  has 
sold  more  than  $750,000  of  aircraft 
transparencies  in  the  United  States  in 
the  twelve  months  ending  on  the  date  of 
the  offer  or  agreement  to  acquire  the 
stock,  share  capital,  equity  interest,  or 
assets  of  such  company. 

111. 

It  is  further  ordered  that  any 
successor  corporation  to  PPG  shall  be 
bound  by  this  Order  to  the  same  extent 
as  PPG:  further  PPG  shall  notify  the 


Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporation  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of  such 
subsidiaries  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  the  Order. 

IV. 

It  is  further  ordered  that  for  so  long  as 
this  Order  is  in  effect.  PPG  shall  notify 
the  Commission  at  least  sixty  (60)  days 
in  advance  of  any  proposed  acquisition 
by  it  of  the  stock,  ^are  capital,  equity 
interest  or  assets  of  any  company 
engaged  in  the  manufacture  or  sale  of 
aircraft  transparencies  and  having  direct 
sales  of  such  aircraft  transparencies  in 
the  United  States  for  which  prior 
Commission  approval  is  not  required: 
provided,  however,  that  this  provision 
shall  not  require  Pf*G  to  notify  the 
Commission  of  any  acquisition  that  must 
be  reported  pursuant  to  the  Hart-Scott- 
Rodino  Act  15  U.S.C.  18a. 


It  is  further  ordered  that  PPG  shall 
within  sixty  (60)  days  after  service  of 
this  order,  file  %vith  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  containing  a 
proposed  consent  order  from  PPG 
Industries.  Inc..  concerning  PPG's 
proposed  acquisition  of  Swedlow.  Inc.. 
its  competitor  in  the  aircrafl 
transparency  business.  The  proposed 
order  requires  PPG  to  seek  prior 
approval  for  certain  mergers  or 
acquisitions  for  a  period  of  ten  (1U) 
years. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60| 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  w  ill  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  issue 
and  ser\'e  the  agreement's  proposed 
order. 

In  August  of  1985.  PPG  proposed  to 
acquire  Swedlow  and  merge  the  two 
companies'  transparency  operations.  On 
January  6. 1986,  the  Federal  Trade 
Commission  filed  a  preliminary 
injunction  action  against  PPG  in  the 
United  Stutcs  District  Court  for  the 
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District  of  Columbia  to  enjoin  the 
proposed  merger.  Ultimately,  the 
Commission  won  an  injunction  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 

On  January  29, 1986,  the  Commission 
issued  a  complaint  against  PPG 
Industries,  Inc.  and  Swedlow,  Inc.  which 
alleges  that  PPG's  proposed  acquisition 
of  Swedlow  violates  Section  7  of  the 
Clayton  Act,  15  U.S.C.  18,  as  amended, 
and  Section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45.  as 
amended.  The  complaint  alleges  that 
both  PPG  and  Swedlow  are  actual  and 
potential  competitors  in  the  United 
States  and  the  free  world  in  the  various 
aircraft  transparency  markets.  The 
complaint  alleges  that  the  markets  are 
highly  concentrated  and  that  the 
barriers  to  entry  into  the  manufacture 
and  sale  of  the  products  are  significant. 
The  complaint  alleges  that  the  effects  of 
the  proposed  acquisition  would  be  to:  (1) 
Eliminate  actual  and  potential 
competition  between  PPG  and  Swedlow 
and  between  Swedlow  and  others  in  the 
markets:  (2)  significantly  increase  the 
already  high  levels  of  concentration  in 
the  markets;  (3)  create  a  firm  whose 
share  of  the  markets  is  so  high  as  to  lead 
to  dominant  firm  status:  and  (4)  enhance 
the  possibility  of  collusion  or 
interdependent  coordination  among  the 
remaining  firms  in  the  markets.  The 
complaint  charges  that  the  proposed 
acquisition,  if  consummated,  constitutes 
violations  of  section  7  of  the  Clayton 
Act.  15  U.S.C.  16.  as  amended,  and 
section  5  of  the  Federal  Trade 
Commission  Act,  IS  U.S.C.  45,  as 
amended. 

The  first  paragraph  of  the  proposed 
order  defines  PPG  assets  covered  by  the 
order.  Paragraph  11  bans  PPG  from 
acquiring,  directly  or  indirectly,  without 
the  prior  approval  of  the  Federal  Trade 
Commission,  any  stock,  share  capital,  or 
assets  of  any  manufacturer  or  seller  of 
aircraft  transparencies  that  has  annual 
sales  of  transparencies  of  more  than 
$750,000  in  the  United  States.  The 
federal  courts  found  that  the  relevant 
geographic  market  in  which  to  assess 
the  competitive  effects  of  the  proposed 
acquisition  was  the  United  States;  thus, 
the  order  is  appropriately  limited  to  the 
acquisition  of  firms  selling  in  the  United 
States.  Coverage  under  the  order  is  also 
limited  to  firms  with  annual  sales  in  the 
United  States  in  excess  of  $750,000. 
Within  the  context  of  the  markets  at 
issue,  the  acquisition  of  a  firm  with  sales 
below  this  level  would  be  unlikely  to 
lessen  competition.  This  provision  lasts 
ten  (10)  years  from  the  date  the  order 
becomes  final. 


Paragraph  III  of  the  proposed  order 
requires  that  any  successor  corporation 
to  PPG  shall  be  bound  by  this  order  to 
the  same  extent  as  PPG,  and  that  PPG  is 
required  to  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation  such 
as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  such  subsidiaries  or  any 
other  change  that  may  effect  compliance 
obligations  arising  out  of  the  order. 

Paragraph  IV  of  the  proposed  order 
requires  PPG  to  notify  the  Commission 
at  least  sixty  (60)  days  in  advance  of 
any  proposed  acquisition  by  PPG  of  the 
stock,  share  capital,  equity  interest  or 
assets  of  any  manufacturer  or  seller  of 
aircraft  transparencies  for  which  prior 
Commission  approval  would  not  be 
required.  Paragraph  V  of  the  proposed 
order  requires  PPG  to  Hie  with  the 
Commission  within  sixty  (60)  days  of 
service  of  the  order  a  written  report 
setting  forth  the  manner  and  form  in 
which  they  have  complied  with  the 
proposed  order. 

The  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  PPG  that  the  law  has 
been  violated  as  alleged  in  said  copy  of 
the  complaint  issued  by  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Claik. 
Secretary. 

|FR  Doc  8»-«30  Filed  1-12-89:  8:45  am] 
MLUNO  COOC  f7Se-01^ 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206 

Revision  of  Valuation  Regulations 
Qoveming  Qas  Sales  Under 
Percentage-of-Proceeds  Contacts 

AOIMCV:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Notice  of  proposed  rulemaking, 
extension  of  public  comment  period. 

•UMMARV:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  on  its  Notice  of  Proposed 
Rulemaking  for  a  revision  of  a  valuation 
regulations  governing  gas  sales  under 
percentage-of-proceeds  contracts  which 
was  published  in  the  Federal  Register  on 


Decemtwr  15, 1988  (53  FR  50422).  In 
response  to  requests  for  additional  time, 
the  MMS  will  extend  the  comment 
period  from  January  17. 1989,  to 
February  3. 1989. 

DATES:  Comments  must  be  received  by 
4:00  p.m.  m.s.t.  February  3. 1989. 

ADDRESS:  Written  comments  should  be 
sent  to:  Minerals  Management  Service. 
Building  85.  Denver  Federal  Center.  P.O. 
Box  25165.  Mail  Stop  662,  Denver. 
Colorado  80225.  Attention:  Dennis  C 
Whitcomb. 

RM  FUfrrMm  infomiation  contact: 
Dennis  C.  Whitcomb.  Chief.  Rules  and 
Procedures  Branch,  telephone  (303)  231- 
3432.  (FTS)  328-3432. 

Date:  January  la  1989. 
lerry  D.  HiU. 

Associate  Director  for  Royalty  Management 
|FR  Doc.  89-928  Filed  1-12-89;  8:45  am) 

MUMQCOOC  4310-IIIMI 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Arliansas  Permanent  Regulatory 
Program;  PubNc  Comment  Period  and 
Opportunity  for  PubNc  Hearing  on 
Proposed  Amendment 

AOtNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTION:  Proposed  rule. ^^^^ 

summary:  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  to  the 
Arkansas  permanent  regulatory  program 
(hereinafter,  referred  to  as  the 
"Arkansas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  pertains  to  restriction  on 
financial  interest  of  State  employees, 
fish  and  wildlife  information,  individual 
civil  penalties,  the  replanting  of  trees 
and  shrubs  as  a  normal  husbandry 
practice,  and  measurement  of 
revegefation  success  on  prime  farmland. 
The  amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards  and  to 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Arkansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
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will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  cs.t  February  13. 
1989.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
February  7. 1989.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m..  cs.t.  on  January 
30,1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
James  H.  Moncrief  at  the  address  listed 
below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Tulsa  Field  Office. 
Mr.  James  H.  Moncrief,  Director.  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  5100 
East  Skelly  Drive.  Suite  550.  Tulsa.  OK 
74135.  Telephone:  (918)  581-6430. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Administrative 
Record  Office.  Room  5131, 1100  L 
Street  NW..  Washington,  DC  20240. 
Telephone:  (202)  343-5492. 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  Mining 
Reclamation  Division.  8001  National 
Drive.  Little  Rock.  AR  72209. 
Telephone:  (501)  562-7444. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  H.  Moncrief,  Director,  Tulsa 
Field  Office,  (918)  581-6430. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  1^rkaIl8as  Program 

On  November  21, 1980,  The  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program  can 
be  found  in  the  November  21, 1980, 
Federal  Register  |45  FR  77003). 
Subsequent  actions  concerning 
Arkansas'  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12.  904.15,  and  904.16. 

n.  Proposed  Amendment 

By  letter-dated  December  22. 1988. 
(administrative  record  No.  346) 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Arkansas  submitted  a  prartion 
of  the  proponed  amendment  in  response 


to  an  August  1&  198&  letter  that  OSMRE 
sent  in  accordance  with  30  CFR 
732.17(c).  The  regulations  that  Arkansas 
proposes  to  amend  in  response  to  this 
letter  are:  Arkansas  Surface  Coal 
Mining  and  Reclamation  Code  705.11, 
705.13.  705.15.  780.16.  784.21.  816.97. 
817.97.  846.1.  846.5.  846.12.  846.14,  846.17. 
and  846.18.  The  remaining  portion  of  the 
proposed  amendment  was  submitted  in 
response  to  an  April  17. 1985  letter  that 
OSMRE  sent  in  accordance  with  30  CFR 
732.17(c).  and  to  satisfy  required 
program  amendments  at  30  CFR 
904.12(b),  904.16(a),  and  904.16(b).  The 
regulations  that  Arkansas  proposed  to 
amend  are:  Arkansas  Surface  Coal 
Mining  and  Reclamation  Code  816.116. 
816.117.  and  1000(50). 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Tulsa  Field  Office  will  not 
be  considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

Public  Hearing 

Persons  %vishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT^  by  4:00  p.m..  cs.t.  on  January 
30. 1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

"The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 


audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  904 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining.  ^ 

Raymood  L.  Lowrie, 
Assistant  Director.  Western  Field  Opemlions. 

Date:  January  6. 1989. 
[FR  Doc.  89-864  Filed  1-12-89:  8:45  am) 
BILLING  COOC  4310-05-M 


30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program;  PubNc  Comntent  Perkid  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendment 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  to  the 
Wyoming  permanent  regulatory  program 
(hereinafter,  the  "Wyoming  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  is  intended  to 
allow  the  construction  of  bluffs  as  final 
reclamation  features  where  such 
features  will  enhance  post-mining  land 
uses  for  the  benefit  of  wildlife  and 
livestock. 

This  notice  sets  forth  the  times  and 
locations  that  the  Wyoming  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.s.t.  February  13. 
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1989.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
February  7. 1989.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m..  m.s.t.  on  fanuary 
30,  1989. 

AOOMCSStS:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr.  )erry 
R.  Ennis  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Casper  Field  Office. 
Mr.  Jerry  R.  Ennis.  Director.  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  100 
East  B  Street.  Room  2128.  Casper. 
WY  82601-1918,  Telephone:  (307)  285- 
5776. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Administrative 
Record  Oflice.  Room  5131. 1100  L 
Street.  NW..  Washington.  DC  20240. 
Telephone:  (202)  343-5492. 
Department  of  Environmental  Quality, 
Land  Quality  Division,  Herschier 
Building— Third  Floor  West.  122  West 
25th  Street.  Cheyenne.  WY  82002. 
Telephone:  (307)  777-7756. 
roil  Funrtwi  mtohmation  contact: 
Mr.  Jerry  R.  Ennis.  Director.  Casper  Field 
Office.  (307)  285-5776. 
tUPPLCMENTARV  mroilMATION: 

I.  Background  on  the  Wyoming  Program 

On  November  28. 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  can 
be  found  in  the  November  28. 1980 
Federal  Register  (45  FR  78637). 
Subsequent  actions  concerning 
Wyoming's  program  and  program 
amendments  can  be  found  at  30  CFR 
950.12.  950.15.  and/or  950.16. 

II.  Propoeed  Amendment 

By  letter  dated  December  13. 1988. 
(administrative  record  No.  WY  11-1). 
Wyoming  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  The  proposed  amendment 


defines  and  provides  for  approval  of 
bluffs  as  final  reclamation  features  if  it 
is  determined  that  the  bluff-type 
features  will  enhance  the  post-mining 
land  use.  Governmental  agencies  and 
the  public  would  be  provided  the 
opportunity  for  review  of  and  comment 
on  any  applicant's  bluff  proposal  prior 
to  Wyoming  approving  or  disapproving 
it.  Approved  bluff-type  features  would 
have  to  be  designed  and  constructed  to 
meet  safety,  stability,  reclamation,  and 
land  use  planning  criteria  specified  in 
the  proposed  amendment. 

The  proposed  amendment  requires 
that  approval  of  bluff-type  features  be 
made  in  accordance  with  the  fish  and 
wildlife  protection  performance 
standards  of  the  approved  State 
program. 

The  regulations  that  Wyoming 
proposes  to  amend  are:  Wyoming 
Department  of  Environmental  Quality, 
Land  Quality  Division,  Rules  and 
Regulations.  September  1. 1986. 

Chapter  I.  Section  2.  Definitions. 

Chapter  U.  Section  3(b)(i)(B)(Vm] 
Permit  Applications.  Special  application 
content  requirements  for  surface  coal 
mining  operations. 

Chapter  IV.  Section  2(b)(ii)(A). 
General  environmental  protection 
performance  standards.  Soft  rock 
surface  mining. 

Chapter  IV.  Section  3(a)(v).  Special 
environmental  protection  performance 
standards  applicable  to  surface  coal 
mining  and  reclamation  operations. 
Backfilling,  grading,  and  contouring. 

Chapter  IV.  Section  3(a)(x).  Special 
environmental  protection  performance 
standards  applicable  to  surface  coal 
mining  and  reclamation  operations. 
Backfilling,  grading,  and  contouring. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Wyoming  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "dates"  or  at  locations 


other  than  the  Casper  Field  Office  will 
not  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOn  FUNTHCII  mFONMATION 
CONTACT"  by  4:00  p.m.,  m.s.t.  on  January 
30. 1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOn  FURTHER 
INFORMATION  CONTACT."  All  SUCh 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"AOORESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjecto  in  30  CFR  Part  950 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Raymond  L.  Lowrie, 
Assistant  Director,  Western  Field  Operations. 

Date:  January  5, 1989. 

jFR  Doc.  89-832  Filed  1-12-.69:  8:45  am) 

MLUNO  COOE  4110-Oe-M 


Notices 


1401 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  ott»er  than  ailes  or 
proposed  rutes  that  are  applicat>le  to  ttie 
publtc.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  detegations  of 
authooty.  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  exanvtes 
of  documents  appearing  in  ttus  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Advisory  Committee  on  Procedures 
Under  ttie  U.S.-Canada  Free  Trade 
Agreement;  PubNc  Meeting 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463),  notice  is  hereby  given  that  the 
Advisory  Committee  on  Administrative 
Procedures  under  the  U.S. -Canada  Free 
Trade  Agreement  of  the  Administrative 
Conference  of  the  United  States  has 
scheduled  a  seminar  to  discuss  certain 
administrative  and  procedural  issues 
arising  from  implementation  of  the 
proposed  Free  Trade  Agreement. 

The  Administrative  Conference  has 
undertaken  a  project  on  implementing 
certain  dispute  resolution  procedures 
under  the  proposed  U.S.-Canada  Free 
Trade  Agreement  ("FTA").  The  FT  A. 
which  is  intended  to  reduce  tariffs  and 
other  trade  barriers  between  the  two 
nations,  establishes  several  new  dispute 
resolution  mechanisms,  including 
binational  panelists  for  binding  review 
of  actions  by  federal  agencies  relating  to 
antidumping  and  countervailing  duty 
disputes. 

The  seminar  will  deal  with  procedural 
issues  in  implementing  these  dispute 
resolution  systems  under  the  FTA, 
rather  than  the  merits  of  the  Agreement. 
It  will  focus  on  procedure  issues 
affecting  the  fairness  or  efficiency  of  the 
process,  useful  approaches  to  operating 
rosters  of  panelists,  and  operation  of  the 
FTA  Conmiission  and  U.S.  Secretariat. 
The  Conference  plans  to  have  two 
panels,  a  morning  panel  exploring  issues 
in  implementing  Chapter  19's 
antidumping/countervailing  duty 
binational  panels  and  an  afternoon 
panel  looking  at  disputes  under  Chapter 
18  and  establishment  of  administrative 
dispute  handling  processes.  Panelists 
will  include  representatives  of  serveral 
agencies,  the  bar.  academia,  and  other 
experts. 


Date:  Friday.  February  10. 1989.  from 
9:00  a.m.  until  SKX)  p.m. 

Location:  U.S.  Department  of  State. 
Loy  Henderson  Room,  First  Floor.  2201  C 
Street  NW..  Washington,  DC  20520. 

Public  PartiC^tion:  While  the 
seminar  is  open  to  the  interested  public, 
security  requirements  necessitate  that 
we  furnish  a  list  of  attendees  to  the 
Department  of  Stale  well  before  the 
actual  seminar  date.  Persons  wishing  to 
attend  must  notify  the  contact  person  at 
least  ten  days  prior  to  the  seminar:  i.e.. 
no  later  than  January  31,  1989.  The 
committee  chairman  or  panel 
moderators  may  permit  members  of  the 
public  to  present  very  brief  oral 
statements.  Any  member  of  the  public 
may  file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  wrill  be 
available  on  request. 

For  Further  Information  Contact: 
Charles  Pou.  Jr..  Office  of  the  Chairman. 
Administrative  Conference  of  the  United 
States.  2120  L  Street  NW..  Suite  500. 
Washington.  DC  20037  (202)  254-7020. 
felfrey  S.  Luliben. 
Research  Director. 
January  11. 1989. 
(FR  Doc.  89-1012  Filed  1-12-89:  8:45  am) 

aiLIJNG  COOe  StMH)!-!! 


DEPARTMENT  OF  AGRICULTURE 

Office  of  ttie  Secretary 

National  Plant  Genetic  Resources 
Board  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L. 
92-463.  86  StaL  770-776).  the  USDA. 
Science  and  Education,  announces  the 
following  meeting: 

Name:  National  Plant  Genetic 
Resources  Board. 

Date:  March  28-29. 1989. 

Time:  8:30  a.m.-5  p.m..  March  28.  8:30 
a.m.-Noon,  March  29. 

Place:  Room  104-A,  Williamsburg 
Room,  Administration  Building. 
Department  of  Agriculture,  Washington, 
DC. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permits. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  below. 


Federal  Re^ster 

Vol.  54.  No.  9 

Friday.  January  13.  1989 


Purpose:  To  review  matters  that 
pertain  to  plant  germplasm  in  the  United 
States  and  possible  impacts  on  related 
national  and  international  programs: 
and  discuss  other  initiatives  of  the 
Board. 

Contact  Person:  C.F.  Murphy. 
Executive  Secretary.  National  Plant 
Genetic  Resources  Board.  U.S. 
Department  of  Agriculture,  BARC-West. 
Room  239,  Building  005.  Beltsville. 
Maryland  20705.  Telephone:  (301)  344- 
1560.  Done  at  Beltsville.  Maryland,  this 
3rd  day  of  January  1989. 
Cliarie*  F.  Muipby. 

Executive  Secretary.  National  Plant  Genetic 
Resources  Board. 

(FR  Doc  89-841  Filed  1-12-89:  MS  am) 
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Forest  Service 

Western  Livestock  Grazing  Fees 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  1989  grazing  fees. 

SUMMARY:  The  fee  for  grazing  livestock 
on  certain  specified  National  Forest 
System  lands  in  the  16  contiguous 
Western  States  will  be  $1.86  per  head 
month  for  the  1989  grazing  year. 
EFFECTIVE  DATE:  March  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  R.  Frandsen.  Natural  Resource 
Specialist.  Range  Management  Staff. 
Forest  Service,  U.S.  Department  of 
Agriculture,  P.O.  Box  96090. 
Washington,  DC  20090-6090.  (703)  235- 
8141. 

SUPPLEMENTARY  INFORMATION:  Crazing 
fees  for  the  use  and  occupancy  of  the 
National  Forests  and  Land  Utilization 
Projects  in  the  16  Western  States,  and 
the  Crooked  River  and  Curlew  National 
Grasslands  are  established  and 
collected  annually  by  the  Forest  Service 
under  the  authority  of  the  Organic  Act 
of  June  4. 1897.  (16  U.S.C.  473-475.  477- 
482.  551).  the  Bankhead-Jones  Farm 
Tenant  Act  of  July  22. 1937.  (7  U.S.C. 
1010-1012),  and  Executive  Order  12548 
of  February  14. 1986.  The  16  contiguous 
Western  States  are  Arizona.  California. 
Colorado,  Idaho.  Kansas,  Montana, 
Nebraska.  Nevada,  New  Mexico,  North 
Dakota,  Oklahoma.  Oregon.  South 
Dakota.  Utah,  Washington,  and 
Wyoming. 

The  formula  for  establishing  the 
annual  grazing  fee  for  these  lands  is  set 
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forth  in  regulations  at  36  CFR  222.51.  Fee 
adjustments  are  based  on  three  indexes- 
private  grazing  land  lease  rates  added  to 
the  price  livestock  producers  receive  for 
the  sale  of  beef  cattle  less  the  cost  of 
livestock  production.  Based  on  the 
application  of  these  combined  indices  to 
a  1966  base  fair  market  value  of  $1.23 
per  head  month,  the  agency  will  issue 
bills  to  grazing  permittees  in  the  affected 
States  for  1989  grazing  fees  at  a  rate  of 
$1.86  per  head  month,  an  increase  of 
thirty-two  cents.  The  increase  results 
from  an  increase  in  the  prices  farmers 
and  ranchers  received  for  beef  cattle  in 
1068,  as  well  as  an  increase  in  private 
grazing  land  lease  rates  in  most  of  the 
States  involved. 

Date:  January  10. 1989. 
Caorsa  M.  Laooard, 

A^ociate  Chiff. 

|FR  Doc  89-SS9  Filed  1-12-89:  8:45  am) 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee.  Renewal 

Pursuant  to  the  Federal  Advisory 
Committee  Act  Pub.  L  92-463,  it  has 
been  determined  that  the  renewal  of  the 
General  Ad\'isory  Committee  is 
necessary  and  is  in  the  public  interest. 
This  determination  follows  consultation 
with  the  General  Services 
Administration  (GSA)  pursuant  to 
section  14(a)  of  the  Federal  Advisory 
Committee  Act  and  the  GSA  Final  Rule 
on  Federal  Advisory  Committee 
Management. 

Authority  for  this  advisory  committee 
shall  expire  January  5, 1991  unless 
continuance  is  formally  determined  to 
be  in  the  public  interest. 

Dtf  ted:  January  5. 1989. 
WilliMi  F.  BviM, 
Director. 
|FR  Doc  8»-9Tl  Filed  1-12-88:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttte 
Office  of  Management  artd  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.&C  Chapter  35). 

Agency:  Bureau  of  the  Census. 
Title:  The  1980  Census  of  the  United 
Slates. 


Form  Numbers:  Agency — D-1,  l(s),  2. 

2(s),  lA.  2A,  3,  3(s).  4.  4(s).  14.  20A, 

20B.  20A(s),  20B(8).  21,  23.  25.  25(8).  31: 

OMB— 0607-062a 
Type  of  Request  Revision  of  a  currently 

approved  collection. 
Burden:  106.000,000  respondents; 

27,432.032  reporting  hours. 
A  verage  Time  Per  Response:  14  to  43 

minutes. 
Needes  and  Uses:  OMB  approved  this 

survey  in  July  1968.  The  revision  is  in 

response  to  two  legislative  actions 

that  directed  Census  to  use  prelisted 

response  categories  with  check  boxes 

for  Asian  and  PaciHc  Islander 

population  groups. 
Affected  Public  Individuab  or 

households. 
Frequency:  One  time. 
Respondent's  Obligolion:  Mandatory. 
OMB  Desk  Officer  Francine  Picoult. 

395-734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3171. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue,  hfW.. 
Washingtoa  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  OfHcer. 
Room  3208  New  Executive  Office 
Building.  Washington,  DC  20530. 

Dated:  January  la  1989. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

|FR  Doc  8B-«I0  Filed  l-12-«9:  8:45  am) 
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Agency  Form  Under  Review  by  tite 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1990  Census:  Developmental 
Research  on  the  Enumeration  of  the 
Homeless  Population. 

Form  Number  S-592  through  S-599. 

Agency  Approval  Number  None. 

Type  of  Request  New. 

Burden:  246  hours. 

Number  of  Respondents:  1.220. 

Avg  Hours  Per  Response:  12  minutes. 

Needs  and  Uses:  This  survey  is  a 
component  of  the  Research  on 
Homelessness  project  and  involves 
interviewing  homeless  individuals  and 
gathering  information  on  facilities  that 
provide  services  to  the  homeless.  A 


series  of  small-scale  tests  and  a  full- 
scale  experimental  test  of  two 
alternative  methods  for  counting  the 
homeless  against  a  control  method 
will  be  used. 

Affected  Public:  Individuals  or 

.   households  State  or  local  governments 
Non-profit  institutions. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Copies  of  tbp  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Conimerce,  Room  Hd622. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  January  10. 1989. 
Edwaid  Michals. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

(FR  Doc  89-011  Filed  1-12-89;  8:45  am) 
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International  Trade  Administration 
(C-614-5031 

Lamb  Meat  From  New  Zealand; 
Preliminary  Results  of  CountervaWng 
Duty  Administrattve  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  has  condncted  an 
administrative  review  of  the 
countervailing  duty  order  on  lamb  meat 
from  New  Zealand.  We  preliminanly 
determine  the  total  bounty  or  grant  to  be 
NZ$0.30/lb.  during  the  period  April  1. 
1966  through  March  31, 1987.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECnvE  date:  January  13, 1989. 

FOn  FURTHER  INFORMATION  CONTACT: 

Cynthia  Sewell  or  Paul  McGarr,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3337. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  June  10, 1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
21882)  the  final  results  of  its  last 
countervailing  duty  administrative 
review  of  Iamb  meat  from  New  Zealand. 
On  September  29, 1987,  the  New 
Zealand  Meat  Producers  Board 
requested  in  accordance  with  19  CFR 
355.10  an  administrative  review  of  the 
order.  We  published  the  initiation  on 
October  20, 1987  (52  FR  38952).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  Customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS)  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
irom  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  lamb  meat  ht>m  New 
Zealand.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
106.3000  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  This 
merchandise  is  currently  classifiable 
under  HTS  items  0204.10.00.  0204.22.20. 
0204.23.20.  0204.30.00,  0204.42.20  and 
0204.43.20. 

The  review  covers  the  period  April  1. 
1986  through  March  31. 1987  and  eight 
programs.  Three  companies  exported 
lamb  meat  to  the  United  States  during 
the  period  of  review. 

Analysis  of  Programs 

(1)  Export  Market  Development 
Taxation  Incentive  (EMDTI)  Under  the 
EMDTL  established  in  the  1979 
Amendment  to  the  Income  Tax  Act  of 
1976,  exporters  may  receive  tax  credits 
for  a  certain  percentage  of  their  export 
market  development  expenditures. 
Qualifying  expenditures  include  those 
incurred  principally  for  seeking  and 
developing  new  markets,  retaining 
existing  markets,  and  obtained  market 
information.  An  exporter  who  takes 
advantage  of  this  tax  credit  may  not 
deduct  the  qualifying  expenditures  as 
ordinary  business  expenses  in 
calculating  taxable  income.  During  the 


period  of  review,  the  tax  credit  was  69 
percent  of  the  total  qualifying 
expenditures,  and  the  normal  corporate 
tax  rate  in  New  Zealand  was  48  percent. 
Because  the  program  is  limited  to 
exporters,  we  preliminarily  determine 
that  it  confers  an  export  bounty  or  grant 
Two  exporters  claimed  EMDTI  tax 
credits  for  lamb  meat  exports  to  the 
United  States  on  their  tax  returns  filed 
during  the  review  period. 

Since  exporters  may  claim  a  tax  credit 
equal  to  69  percent  of  the  qualifying 
expenditures  but  may  not  deduct  these 
exjienditures  from  income,  which  is 
taxable  at  48  percent,  the  net  benefit  to 
the  exporters  is  21  percent  of  the 
qualifying  expenditures.  To  calculate  the 
benefit  we  took  21  percent  of  each 
exporter's  qualifying  expenditures 
relating  to  lamb  meat  exports  to  the 
United  States  and  allocated  that  amount 
over  its  total  volume  of  lamb  meat 
exjjorts  to  the  United  States  during  the 
period  of  review.  We  then  weight- 
averaged  the  resulting  benefits  by  each 
company's  proportion  of  total  lamb  meat 
exports  to  the  United  States  during  the 
period  of  review.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  NZ$0.14/lb.  for  the 
period  of  review. 

For  the  fiscal  year  ending  March  31. 
1988,  the  New  Zealand  Government 
decreased  the  tax  credit  to  64  percent. 
Consequently,  the  net  benefit  to 
exporters  is  16  percent  of  qualifying 
expenditures  relating  to  lamb  meat 
exports.  Therefore,  for  purposes  of  cash 
deposit  of  estimated  countervailing 
duties,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  5.40 
percent  ad  valorem.  (For  an  explanation 
of  the  change  to  collecting  cash  deposits 
of  estimated  countervailing  duties  on  an 
ad  valorem  basis  see.  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Lamb  Meat  from  New  Zealand 
(53  FR  21882.  June  10. 1988)). 

(2)  Export  Performance  Taxation 
Incentive  (EPTI) 

Under  the  EPTI.  exporters  were 
entitled  to  receive  a  tax  credit  based  on 
the  f.o.b.  value  of  qualifying  goods 
exported  under  Section  156A  of  the 
Income  Tax  Act  of  1976.  Credits  are 
available  as  a  deduction  against  income 
tax  payable.  If  the  tax  credit  exceeds  the 
income  tax  payable,  the  taxpayer 
receives  the  difference  in  cash. 
-  The  rate  of  the  tax  credit  depends  on 
the  predetermined  value-added  category 
into  which  the  product  falls.  Lamb  meat 
falls  under  category  D,  for  which  the 
corresponding  rate  was  1.925  percent  for 
the  fiscal  year  ending  March  1987.  All 
three  exporters  claimed  EPTI  credits  on 
their  tax  returns  filed  during  the  review 


period.  Because  this  program  is  limited 
to  exporters,  we  preliminarily  determine 
that  it  confers  an  export  bounty  or  grant 

We  calculated  the  benefit  from  this 
program  on  a  credit-as-eamed  basis, 
using  the  applicable  EPTI  rate  on 
exports  made  during  the  review  period. 
See.  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel  Wire 
Nails  from  New  Zealand  (52  FR  37196, 
October  5. 1987).  We  multiplied  the  EPTI 
rate  by  each  company's  corresponding 
export  sales  of  lamb  meat  to  the  United 
States  and  divided  that  result  by  each 
company's  total  volume  of  lamb  meat 
exports  to  the  United  States  during  the 
period  of  review.  We  then  weight- 
averaged  the  resulting  benefits  by  each 
company's  proportion  of  total  lamb  meat 
exports  to  the  United  States  during  the 
period  of  review.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  NZS0.03/lb.  for  the 
review  period. 

In  our  last  review,  we  determined  that 
the  EPTI  rate  on  exports  shipped  since 
April  1. 1987  is  zero.  Therefore,  for         , 
purposes  of  cash  deposit  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  zero. 

(3)  Livestock  Incentive  Scheme 

The  Livestock  Incentive  Scheme  was 
introduced  in  1976  and  is  administered 
by  the  Rural  Banking  and  Finance 
Corporation.  The  program  was  set  up  to 
encourage  farmers  to  increase 
permanently  their  number  of  livestock. 
Under  the  scheme,  a  farmer  engaged  in  a 
stock  increase  program,  for  a  minimum 
of  one  and  a  maximum  of  three  years, 
may  opt  for  one  of  two  incentives:  (1) 
An  interest-free  suspensory  loan  of 
N2^2  for  each  additional  stock  unit 
carried:  or  (2)  a  deduction  of  NZS24  from 
taxable  income  for  each  additional  stock 
unit  carried.  If  the  livestock  increase 
was  met,  farmers  who  elected  to  take 
out  loans  wrote  the  loans  off  as  tax-free 
grants.  For  farmers  electing  the  tax 
option,  the  provisional  tax  deduction 
could  be  applied  toward  tax  liability  in 
any  of  the  three  years  after  completion 
of  the  development  program. 

Because  benefits  under  this  program 
are  available  only  to  farmers  with 
livestock  herds,  we  preliminarily 
determine  that  it  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  therefore 
confers  a  bounty  or  grant. 

To  calculate  the  benefit  received  from 
the  loan  option  portion  of  the  program, 
we  treated  the  loan  amounts  forgiven  as 
grants  and  allocated  those  benefits  over 
five  years,  the  average  useful  life  of 
breeding  stock.  The  discount  rate 
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choten  was  the  av«nfe  ifH«re«t  rale  on 
overdraftt  during  the  review  period  For 
the  loan*  that  have  not  yet  been 
forgiven,  we  treated  the  loan  amounts  as 
one-year,  interest-free  loans  and 
measured  the  benefit  using  the  interest 
rate  described  above  as  our  benchmark. 
The  benefit  from  the  tax  option  was 
determined  by  mohiplying  the  amount  of 
the  tax  deduction  used  during  the 
review  period  by  the  corporate  tax  rate. 
We  added  the  value  of  the  benefits  from 
the  loan  and  tax  portions  of  the  program 
and  multiplied  the  result  by  a  factor 
determined  to  represent  the  value  of 
lamb  as  a  percentage  of  total  livestock 
production.  We  then  divided  that  result 
by  the  total  value  of  lamb  products  sold 
during  the  review  period.  On  this  basis, 
we  preliminarily  dietermine  the  benefit 
from  this  program  to  be  NZKUne/lb. 
during  the  period  of  review.  For 
purposes  of  cash  deposit  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.09  percent  od  valorem. 

(4)  Meat  Producers  Board  Price  Support 
Scheme  (MPBPS) 

The  MPBPS  was  established  to 
insulate  meat  producera  from 
fluctuations  in  market  prices  and  to 
guarantee  them  a  minimum  return  on 
export  sales  of  their  products.  The 
scheme  was  administered  by  the  Meat 
Producers  Board  ("the  Board")  and  the 
Meat  Export  Prices  Committee.  It  was 
financed  through  the  Meat  Income 
Stabilization  Account  ("MISA").  an 
overdrafi  account  maintained  t^  the 
Board  at  the  Reserve  Bank  of  New 
Zealand. 

The  Board  had  four  primary  sources 
of  funds:  (1)  A  levy  set  by  the  Board  and 
collected  by  processors  from  Iamb, 
sheep,  and  cattle  growers  at  the  time  of 
slaughter  (2]  return  on  iirvestmentK  (3) 
short-term  borrowrings  from  commercial 
lenders  in  New  Zealand  and  overseas; 
and  (4)  advances  from  the  Meat  Industry 
Reserve  Account  ("MIRA").  However, 
during  the  review  period,  disbursements 
from  the  MISA  account  were  funded  by 
advances  from  the  government's  MIRA 
account 

The  Board  had  two  methods  for 
supporting  the  price  of  meat  if  the 
market  price  fell  below  the  schedule 
price:  (1)  The  Board  could  purchase 
meat  at  the  schedule  price:  or  (2)  the 
farmer  could  sell  lamb  meat  at  the 
market  price  and  then  receive  a 
deficiency  payment  equal  to  the 
diilerence  between  the  market  price  and 
the  schedule  price.  In  both  cases,  the 
funds  used  to  support  the  price  wera 
drawm  from  the  MISA. 

We  do  not  consider  funds  for 
minimum  pgce  support  payments 


provkiad  by  produoar  levies  to 
constitute  a  bounty  or  grant  wHhin  the 
meaning  of  the  countervailing  duty  law. 
However,  this  program  also  provides 
government  funds  to  the  Board  to 
guarantee  prodnoera  a  minimum  return 
on  export  sales  on  terms  that  are  not 
available  from  commercial  sources. 
Therefore,  we  preliminarily  determine 
that  the  portion  of  the  payments 
represented  by  government  funds 
confen  an  export  bo\mty  or  grant  within 
the  meaning  of  the  countervailing  duty 
law. 

We  calculated  the  benefit  from  this 
program  by  dividing  the  value  of  the 
government's  contributions  to  the  MISA 
account  attributable  to  lamb  meat 
during  the  period  of  review  by  the  total 
volume  of  lamb  exported.  On  this  basis, 
we  preHminarily  determine  the  benefit 
from  this  program  to  be  NZSai2/lb. 
during  the  period  of  review. 

In  our  last  review,  we  determined  that 
the  Meat  Producers  Board  Price  Support 
Scheme  was  terminated  effective  March 
30, 1967.  Therefore,  for  purposes  of  cash 
deposit  of  estimated  countervailing 
duties,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  zero. 

(5)  Other  Programs 

We  also  examined  the  foUo%ving 
programs  and  preliminarily  determine 
that  lamb  meat  exportere  did  not  use 
them: 

(a)  Export  Programme  Suspensory 
Loan  Scheme 

(b)  Export  Suspensory  Loan  Scheme 

(c)  Regional  Development  Suspensory 
Loan  Scheme 

(d)  Supplementary  Minimum  Prices 
Scheme  (SMP)/Lmnp-Suffl  Scheme 

Prriiminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  NZSa30/lb.  during  the 
period  of  April  1. 1966  through  March  31. 
1987. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  NZS0.30/lb.  on 
all  shipments  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  1. 1986 
and  exported  on  or  before  March  31. 
1987.  

Because  of  the  termination  of  the  EPTl 
and  the  MPBPS,  and  changes  to  the 
EMDTI  program,  the  rate  for  cash 
deposit  purposes  decreased  from 
NZ$0.30/lb.  (equivalent  to  15.99  percent 
ad  valorem)  to  6.09  percent  ad  valorem. 
Therefore,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties  of  6.09  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 


merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review.  This  deposit 
requirement  will  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrativa  raview. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  pubHcation 
of  this  notice,  and  may  request 
disclosure  and/or  a  bearing  within  7 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  from  the  date  of  publication  or  the 
next  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.ia 
]an  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

Date:  January  6. 1069. 

[FR  Doc  89-«6  Filed  l-lZ-69;  8:45  am) 
SHJjNe  coot  asie-oa^i 


Export  Trad*  CwUllc1«  of  Rcvtaw 

AQENCV:  Department  of  Commerce. 

ACTKMC  Notice  of  Application  for  an 
Amendment  to  an  Export  Trade 
Certificate  of  Review. 


:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Adrainistration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  Certificate  should  be  amended. 

FOR  RmTHCII  MFORMATION  CONTACT 
Thomas  H.  Stillman,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMCNTARV  MtFORMATMN:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  membera  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
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private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  32S.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  PuUic  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Adminiktration,  Department  of 
Commerce.  Roum  1223H.  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  88- 
AE015." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  #88-00(n5. 
which  was  issued  on  December  12. 1986 
(53  FR  51294.  December  21. 1988). 

Applicant:  The  Ferrous  Strap  Export 
Association  ("FSEA")  Contact:  Richard 
G.  Slattery,  legal  counsel  Telephone: 
202/662-600a 

Application  *:  88-AE015. 

Date  Deemed  Submitted:  January  9, 
1989. 

Summary  of  Application 

FSEA  seeks  to  amend  its  certificate  to: 

1.  Add  "financing"  to  Export  Trade 
Facilitation  Services. 

2.  Add  "the  United  Stales 
Intematioanl  Trade  Commission"  to  the 
list  of  administrative  agencies  appearing 
in  paragraph  1  (j)  of  Export  Trade 
Activities  and  Methods  of  Operation. 

Date:  Janudry  10. 1988. 
TbfMnas  H.  Stillman, 

Director.  Office  of  Export  Trading  Comapny 

Affairs. 

|FR  Doc.  89-985  Filed  l-lZ-aS:  8:45  am] 

nUJNO  CODE  3510-im-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  tt>e  Bank  of 
Ponce  From  an  Ot>iection  by  ttie 
Puerto  Rico  Planning  Board 

agency:  National  Oceanic  and 
Atmosphere  Administration.  Commerce. 


ACTION:  Notice  of  dismissal 


On  January  27, 1986.  the  Bank  of 
Ponce  (Appellant)  filed  with  the 
Department  of  Commerce  (Department) 
a  notice  of  appeal  under  section 
307(cU3)(A)  of  the  Coastal  Management 
Act  of  197Z  as  amended.  16  U3.C 
1456(c)(3)(A].  and  implementing 
regulations.  15  CFR  Part  930,  Subpart  H. 
The  appeal  rose  from  an  objection  by 
the  Puerto  Rico  Planning  Board  (PRPB) 
to  the  Appellant's  certification  that  its 
proposal  to  deposit  fill  material  to  build 
new  parking  facilities  in  San  Juan. 
Puerto  Rico  would  be  consistent  with 
Puerto  Rico's  management  program. 

By  a  letter  dated  November  9, 1986, 
the  PRPB  informed  the  Department  that 
the  Appellant  has  revised  the  project 
such  thai  the  PRPB  now  concurs  in  its 
consistency  with  Puerto  Rico's  coastal 
management  program.  Accordingly,  the 
Department  dismissed  the  appeal  on 
December  19, 1968  for  good  cause 
pursuant  to  15  CFR  930.12&  That 
dismissal  bare  the  Appellant  from  filing 
another  appeal  from  the  PRTO's 
objection  to  the  aforementioned 
activities. 

FOR  AOOmONAL  mFOfMATMN  CONTACT: 

Sydney  Anne  Minnerly.  Attorney- 
Adviser,  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmosphere 
Administration,  U.S.  Department  of 
Commerce,  1825  Connecticut  Avenue 
NW.,  Suite  603.  Washington.  DC  20235, 
(202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.429  Coastal  Zone  Mangement  Program 
Assistance) 
Date:  January  6. 1989. 

B.  Ken  Burtoa, 

Assistant  Secretary  for  Oceans  and 
Atmosphere. 

FR  Doc.  89-828  Filed  1-12-88;  8:45  am| 
BIUJNGCOOE  3S10-aS-H 


National  Marine  Fisheries  Service, 
Marine  Fisheries  Advisory  Committee: 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA. 

Time  and  Date:  Meeting  will  convene 
at  IKX)  p.m.  January  31. 1989.  and 
adjourn  at  12«)  noon.  February  2, 1989. 

Place:  Capitol  Holiday  Inn,  550  C 
Street.  SW..  Washington,  DC. 

Status:  As  required  by  section  10(a)(2) 
of  the  Federal  Advisory  Coounittee  Act. 
5  U.S.C.  App.  (1982).  notice  is  hereby 
given  of  a  meeting  of  the  Marine 
Fisheries  Advisory  Committee 


(MAFAC).  MAFAC  was  establUhed  by 
the  Secretary  of  Commerce  on  February 
17, 1971.  to  advise  the  Secretary  on  all 
living  marine  resource  matters  whidi 
are  the  responsibility  of  the  Department 
of  Commerce.  This  Committee  ensures 
that  the  living  marine  resource  policies 
and  programs  of  this  Nation  are 
adequate  to  meet  the  needs  of 
commercial  and  recreational  fishermen, 
environmental,  state,  consumer, 
academic,  and  other  national  interests. 

Matters  to  be  Considered:  January  31. 
1989. 1«>-5:15  p.m..  priorities  for  NOAA 
Fisheries.  Marine  Mammal  Protection 
Act  Amendments  of  1966.  king  mackerel 
North  Pacific  fisheries  management 
issues,  and  reports  from  the  Interstate 
Fisheries  Commissions. 

February  1. 1989,  8:30  a.m.-5:30  pjn, 
enforcement  activities.  National 
Audubon  Society  report  on  NOAA 
Fisheries,  marine  recreational  fisheries 
action  plan,  interjurisdictional  fishery 
policy,  seafood  inspection.  litigation 
report  and  budget  review.  February  2. 
1969. 8:30  a.m.-12:00  noon,  budget 
review  and  review  of  committee 
recommendations. 


RM  RJirrHQI  MIFOmiATION  CONTACT: 

Ann  Smith.  E.\ecutive  Secretary,  Marine 
Fisheries  Advisory  Committee. 
Constituent  Affairs  Staff-Fisheries. 
Office  of  Legislative  Affairs,  NOA.\. 
1335  East- West  Highway,  Silver  Spring. 
MD  209ia  Telephone:  (301)  427-2259. 

Date;  January  ft  1988. 
Willian  Matusieski. 

Executive  Director.  National  Marine 
Fisheries  Sen-ire.  NOAA. 
|FR  Doc.  89-822  Filed  1-12-89;  8:45  am] 
anjjMG  cooc  3sio-oi-m 


IModHication  No.  1  to  Permit  Na  5201 

Marine  Mammals;  MocUfication  of 
Permit;  Norttieast  Fisheries  Center, 
NMFS(P77#14) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  520  issued  the  Northeast 
Fisheries  Center.  National  Marine 
Fisheries  Service.  Woods  Hole. 
Massachusetts  02543,  on  August  2&  1965 
(50  FR  36133)  is  modified  in  the 
following  manner 

Section  B.5.  is  added: 

5.  Notwithstanding  the  restrictions  in 
General  Condition  C2.a..  the  marine 
mammals  authorized  in  section  A  above  may 
be  collected  during  the  period  l)etween  the 
enactment  of  Pub.  L.  100-711  and  the  date  the 
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exemptioa  tyatem  required  by  that  law 
become*  effective. 

Because  the  Permit  Holder  has  waived 
the  right  to  a  hearing,  this  modification 
becomes  effective  upon  date  of 
publication  in  the  Federal  Register. 

This  modification  is  necessary  in 
order  to  allow  continued  research  on 
marine  mammals  taken  incidentally  in 
foreign  fishing  and  joint  venture 
operations  in  the  Exclusive  Economic 
Zone  between  the  period  after  the 
enactment  of  Pub.  L  100-711  and  the 
date  the  exemption  system  required  by 
that  law  becomes  elective.  This 
authorization  is  in  keeping  with  the 
National  Marine  Fisheries  Service 
Enforcement  I\)licy  for  Takings  of 
Marine  Mammals  Incidental  to 
Commercial  Fishing  (53  FR  49214).  Only 
animals  taken  and  killed  incidental  to 
fishing  operations  will  be  sampled, 
enabling  research  to  be  conducted 
without  adversely  a^ecting  the 
population. 

Documents  in  connection  with  the 
above  modiHcation  are  available  for 
review  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1335  East  West 
Highway.  Room  7324,  Silver  Spring, 
Maryland  20910. 

Regional  Director,  Southeast  Region. 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersburg,  Florida 
33702:  and  Regional  Director,  Northeast 
Region.  National  Marine  Fisheries 
Service.  Federal  Building,  14  Elm  Street 
Gloucester,  Massachusetts  01930-3799. 
Nancy  Foetar. 

Director.  Office  of  Protected  Resources  and 
Habitat  PrograntB.  National  Marine  Fisheries 
Service. 

Date:  January  9. 1969. 
FR  Doc.  89-783  Filed  1-12-88:  8:45  am) 

MJJMaCOOC  1610-22-« 


Natfonai  Technical  Information 
Service 

Intent  to  Grant  Exdueive  Patent 
ucenee;  roiyeciencvs,  mc 

The  National  Teclmical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to 
POLYSCIENCES,  Inc.,  having  a  place  of 
business  in  Warrington.  PA  18976,  an 
exclusive  license  in  the  United  States  to 
practice  the  invention  entitled  "Simple 
and  Rapid  Method  for  Detection  of 
VirvJent  Yersinia  enterocoliticia"  U.S. 
Intent  Application  Serial  Number  7- 
14a501.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 


represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Charles  A 
Bevelacqua,  Director,  Office  of  Federal 
Patent  Licensing,  NTIS.  Box  1423. 
Springfield.  VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephone  (703)  487- 
4650  or  by  writing  to  the  Order 
Department.  NTIS,  5285  Port  Royal 
Road,  Springfield.  VA  22161. 
Douglas  |.  Campion. 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
(PR  Doc  89-884  Filed  1-12-89:  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANOICAPPEO 

Procurement  iat  19M;  Additiona 

AQCNCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  procurement  list. 


r  This  action  adds  to 
Procurement  List  1989  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFfCnvc  CATC  February  13. 1989. 
AOORCSS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FON  FUfrmCR  WyOmiATlOW  CONTACT 
Beverly  Milkman.  (703)  557-1145. 
SUPPLEMCNTARY  tNFOMNATKMI:  On 
November  18, 1988,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 
(53  FR  46645)  of  proposed  additions  to 
Procurement  List  1989,  which  was 
published  on  November  14. 1988  (53  FH 
46018). 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 


produce  the  commodities  at  a  fair 
market  price  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1989: 

Table  Leg 

7110-00-NSH-0023 
Binder,  Looseleaf,  Flight  Crew 

7510-00-240-6012 
Beverly  L.  Milkman. 
Executive  Director. 

|FR  Doc.  89-853  Filed  1-12-89:  &45  am) 
anjjNa  cooc  M20-3»-H 


Procurement  List  1989;  Proposed 
Additions 

AOCNCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTKNC  Proposed  additions  to 

procurement  list 


r.  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1989  commodities  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  or  other  severely  handicapped. 
DATE:  Comments  must  be  received  on  or 
before  February  13, 1989. 
ADOMESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHCll  MFORMATION  CONTACT: 
Beverly  Milkman,  (703)  557-1145. 

SUPPLEMENTARY  INFORAMATKM:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.a  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 


t 
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Federal  Government  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 
It  is  proposed  to  add  the  following 
commodities  and  service  to  Procurement 
List  1989,  which  was  published  on 
November  15. 1988  (53  FR  46018): 

Commodities 

Wrench.  Pipe 

5120-00-277-1485 
5120-00-277-1486 
5120-00-277-1481 
Stone,  Artificial  Dental 
6520-00-116-1472  (Requirements  for 

Department  of  Defense  only) 
6520-00-557-7015 

Folder,  File 

7530-00-205-3613 
7530-00-290-2009 
7530-00-634-1785 
7530-00-985-7009 
7530-00-985-7010 

Towel,  Paper 

7920-00-823-9772  (GSA  Regions  2,  a  9 

and  10) 
Decoration  Set.  Air  Force  Achievement 

Medal 
8455-01-122-0120 
Decoration  Set,  Commendation  Medal, 

Navy  and  Marine  Corps 
8455-00-680-0617 

Service 

Laundry  Service  (Excluding  Dry 
Cleaning  and  Rental),  Uniformed 
Services,  University  of  the  Health 
Sciences,  F.  Edwaiu  Hebert  School  of 
Medicine,  Bethesda,  Maryland 

Beverly  L.  Milkman. 

Executive  Director. 

|FR  Doc.  89-654  Filed  1-12-89:  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Approval  of  Voluntary  Standard  for 
All-Terrain  Vehicles 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  Commission  approval 
of  a  draft  voluntary  standard  for  all- 
terrain  vehicles  ("ATVs"). 

summary:  On  April  28, 1988,  the  United 
States  District  Court  for  the  EUstrict  of 
Columbia  approved  consent  decrees 
between  the  Commission  and  the  major 
members  of  the  ATV  industry.  One  of 
the  provisions  of  the  decrees  was  that 
the  industry  parties  to  the  decrees 
would  attempt  in  good  faith  to  reach 
agreement  on  voluntary  standards  for 


ATVs.  satisfactory  to  the  Commission, 
within  four  months  of  the  Court's 
approval  of  the  final  consent  decrees. 

In  this  notice,  the  Commission 
announces  that  it  has  considered  the 
voluntary  standard  drafted  by  a 
committee  consisting  of  the  five  major 
distributors  of  ATVs  pursuant  to  the 
terms  of  the  consent  decrees.  Because  3- 
wheel  ATVs  are  excluded  from  this 
standard,  the  prohibition  on  marketing 
of  3-wheel  ATVs  provided  in  the 
consent  decrees  will  continue.  The 
standard  includes  configuration 
requirements  for  service  brakes, 
mechanical  suspension,  parking  brakes, 
engine  stop  switch,  clutch  controls, 
throttle  control,  gear  shift  control, 
neutral  indicator,  reverse  indicator, 
carry  bar,  flag  pole  bracket,  manual  fuel 
shutoff  control,  handlebars,  operator 
foot  environment  lighting  equipment 
spark  arrestor,  tire  labeling,  tire 
pressure  gauge,  vehicle  security,  and 
owner's  manual.  In  addition,  the 
standard  contains  pitch  stability 
requirements  and  performance 
requirements  for  service  and  parking 
brakes.  With  respect  to  two  categories 
of  youth  vehicles,  the  standard  provides 
for  maximum  speeds  in  both  limited  and 
unlimited  modes  of  operation.  The 
industry,  through  the  Specialty  Vehicle 
Institute  of  America  ("SVIA")  submitted 
this  standard  for  canvass  ballot 
approval  as  an  American  National 
Standards  Institute  ("ANSI")  American 
National  Standard  by  letter  dated 
December  15, 1988. 

While  the  voluntary  standard 
submitted  to  ANSI  does  not  directly 
address  the  issue  of  lateral  stability, 
each  of  the  five  distributors  agreed 
separately  not  to  market  ATVs  in  the 
future  that  have  lateral  stabihty 
coefficients  lower  than  the  lowest  value 
in  that  distributor's  current  production. 
In  addition,  the  industry  has  indicated 
that  it  will  engage  in  an  18-month  effort 
to  develop  a  dynamic  performance 
standard  to  address  the  lateral  stability 
characteristics  of  ATVs. 

These  actions  by  the  industry  are  in 
addition  to  the  other  detailed  provisions 
of  the  consent  decrees,  which  will 
regulate  the  ATV  industry's  actions  for 
at  least  ten  years  with  respect  to  age 
recommendations,  labels,  manuals, 
point-of-purchase  materials,  advertising, 
training,  and  other  subjects.  Together, 
the  draft  voluntary  standard  and  the 
separate  industry  agreements 
concerning  lateral  stability  constitute 
the  "voluntary  standard"  envisioned  by 
the  consent  decrees.  After  considering 
these  proposals  by  the  industry,  the 


Commission  concluded  '  that  the 
"voluntary  standard"  submitted  by  the 
industry  is  satisfactory.  In  making  this 
determination,  the  Commission 
specifically  reserved  its  rights  under  the 
consent  decrees  to  institute  certain 
enforcement  or  rulemaking  proceedings 
in  the  future. 

The  Commission  encourages 
interested  members  of  the  public  to 
comment  on  the  ATV  standard  as  the 
standard  undergoes  ANSI  consideration 
and  to  send  copies  of  such  comments  to 
the  Commission's  staff  so  that  the 
Commission  can  be  alerted  if  any 
unforeseen  problems  arise. 

DATES:  Comments  on  the  ATV  voluntary 
standard  are  due  to  SVIA  by  March  15. 
1989. 

ADDRESSES:  To  participate  in  the 
consideration  of  this  standard  under  the 
ANSI  process,  contact  Mr.  J.C  DeLaney. 
Manager.  Technical  Programs.  SVIA,  2 
Jenner  Street  Suite  150,  Irvine.  CA 
92718-3820. 

Copies  of  comments  that  have  been 
sent  to  SVIA  on  the  ATV  voluntary        | 
standard  may  be  sent  for  the 
information  of  the  Commission's  staff,  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT 

Carl  Blechschmidt  Program  Manager. 
Office  of  Program  Management  and 
Budget,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
telephone  (301)  492-6554. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Commission  for  some  time  has 
been  concerned  with  safety  issues 
associated  with  the  operation  of  all- 
terrain  vehicles,  which  are  3-  and  4- 
wheeled  motorized  vehicles,  generally 
characterized  by  large,  low  pressure 
tires,  a  seat  designed  to  be  straddled  by 
the  operator,  and  handlebars  for 
steering  and  which  are  intended  for  off- 
road  use  by  an  individual  rider  on 
various  types  of  unpaved  terrain. 

On  May  31, 1985,  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  ("ANPR")  in  the 
Federal  Register.  50  FR  231139.  In  the 
ANPR.  the  Commission  announced  that 
it  was  considering  a  wide  range  of 
possible  regulatory  alternatives  to 
address  the  safety  concerns  about  ATVt 


'  C3iatnnan  Terrenoe  Scanioo  and  Coounii 
Carol  Dawaon  voted  to  find  the  voluntary  ilandanl 
satisfactory.  ConunisSKMier  Anne  Graham 
dissented.  Each  ConuniMioner  filed  one  or  Bote 
slatemenls  concerning  his  or  her  vole  that  are 
availabie  from  the  Office  of  the  Secretary. 
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and  solicited  comments  on  a  number  of 
issues. 

On  December  3a  1987.  The 
Commission  and  the  major  members  of 
the  ATV  industry  Hied  preliminary 
consent  decrees  in  United  States  v. 
American  Honda  Motor  Co.,  Inc.,  et  al.. 
Civil  Action  No.  87-3525,  in  the  United 
States  District  Court  for  the  District 
Court  of  Columbia.  The  preliminary 
consent  decrees  contained  provisions 
intended  to  satisfy  the  Commission's 
concerns  about  ATVs  and  provided  that 
the  parties  would  file  proposed  fnal 
consent  decrees,  which  are  filed  on 
March  14, 198&  Both  the  preliminary 
consent  decrees  and  the  final  consent 
decrees,  which  were  approved  by  the 
Court  on  April  2a  198a  provide  that  the 
industry  members  will  attempt  in  good 
faith  to  reach  agreement  on  voluntary 
standards  satisfactory  to  the 
Commission,  within  four  months  of  the 
Court's  approval  of  the  final  consent 
decrees.  A  summary  of  the  extensive 
provisions  of  the  consent  decrees  is 
included  as  Appendix  2  to  this  notice. 

In  order  to  expedite  the  development 
of  a  voluntary  standard  by  the  industry, 
the  Commission  staff  forwarded,  on 
January  27, 198a  proposed  provisions 
that  could  be  considered  for  inclusion  in 
the  voluntary  standard.  The  staff  noted, 
however,  that  these  were  to  be 
considered  merely  as  a  starting  point  for 
the  development  of  a  standard  and  that 
one  acceptable  to  the  Commission 
would  need  to  address  additional  areas. 
In  the  discussion  below  of  the  standard 
that  was  ultimately  developed  by  the 
industry,  the  instances  where  the 
standard  set  forth  in  this  notice  differs 
signiHcantly  from  the  staffs  proposed 
standard  are  noted. 

The  Specialty  Vehicle  Institute  of 
America  ("SVIA")  had  been  accredited 
in  1965  by  the  American  National 
Standards  Institute  (ANSI]  as  a  sponsor 
to  use  the  ANSI  canvass  procedures  for 
consensus  development  of  a  voluntary 
standard  for  ATVs.  and  SVIA  was 
chosen  by  the  five  companies  that  are 
party  to  the  consent  decrees  to 
coordinate  the  development  of  the 
standard  provided  for  in  the  consent 
decrees.  The  standard  was  developed 
by  a  voluntary  standards  committee 
consisting  of  representatives  from  each 
of  the  five  companies  involved.  All  of 
the  voluntary  standards  committee 
working  group  meetings  and  plenary 
sessions  were  open  to  the  public,  in 
keeping  with  the  Commission's 
regulations  on  voluntary  standards 
participation  and  public  meetings. 

The  first  meeting  of  the  voluntary 
standards  committee  after  the  signing  of 
the  consent  decrees  was  on  May  4, 1988. 
Five  technical  working  groups  were 


formed  under  the  committee  to  address 
various  sections  of  the  standard.  The 
working  group  meetings  were  held  in 
California,  with  technical 
representatives  from  each  manufacturer 
attending.  Working  group  meetings  took 
place  on  May  19-20.  June  15-ia  July  20- 
21.  and  August  24-25.  There  were  also 
plenary  meetings  of  the  voluntary 
standards  committee  in  Washington. 
DC,  to  report  on  progress  of  the 
technical  working  groups.  Voluntary 
standards  committee  plenary  meetings 
(in  addition  to  the  May  4  meeting)  were 
neld  on  June  2,  June  30,  July  28,  and 
September  14.  As  indicated  above,  all 
meetings  were  open  to  the  public;  the 
meetings  also  were  listed  in  the  CPSC 
Public  Calendar,  and  the  voluntary 
standards  committee  plenary  meetings 
were  announced  by  Federal  Register 
notices.  The  standard  develo[>ed  by  the 
industry  was  submitted  to  the 
Commission  on  September  26. 198a  and 
is  reproduced  below  as  Appendix  1  to 
this  notice. 

Although  the  text  of  the  document 
submitted  to  the  ANSI  canvass 
procedure  does  not  contain  an  provision 
addressing  the  important  area  of  lateral 
stability,  the  industry  did  submit  a  plan 
to  develop  criteria  and  dynamic  testing 
procedures  during  the  next  18  months. 
The  Commission's  staff  originally  had 
proposed  that  the  standard  contain  a 
provision  for  lateral  stability  requiring 
that  ATVs  have  a  lateral  stability 
coefficient  ("K^"),  developed  to  reflect 
the  lateral  stability  characteristics  of  the 
ATV.  of  at  least  [-]  1.0.  The  staff 
prefers  the  lateral  stability  coefficient 
provision  to  a  steady-state  turn 
performance  test,  which  the  staff 
believes  is  an  inappropriate 
methodology  for  determining  the  lateral 
stability  characteristics  of  an  ATV 
because  the  rider  can  influence  the 
results  of  the  test.  The  industry,  on  the 
other  hand,  contends  that  the  rider- 
active  nature  of  ATV  operation,  the 
broad  range  of  terrain  over  which  ATVs 
are  intended  to  operate,  and  the  lack  of 
accident  data  that  are  sufficient  to 
detemine  whether  there  is  a  correlation 
between  accident  rate  and  lateral 
stability  coefficient  for  current 
production  vehicles  do  not  permit  a 
conclusion  that  the  lateral  stabihty 
coefTicient  is  an  appropriate  measure  of 
an  ATV's  safety  in  this  regard. 

In  order  to  arrive  at  an  agreement  in 
this  area,  the  industry  proposed  that 
each  of  the  distributors  would  not 
market  any  ATVs  with  a  lateral  stability 
coe^icient  (K«)  lower  than  the  K^ 
embodied  in  the  model  of  the 
manufacturer  that  has  the  lowest  K^  in 
current  production.  This  in  effect  would 
ensure  that  all  ATVs  produced  in  the 


future  will  have  a  K^  of  about  0.89  or 
greater.  This  proposal  would  be 
considered  interim,  pending  either  the 
development  of  a  test  acceptable  to  the 
Commission  or  the  acqusition  of  data  to 
show  whether  different  or  more 
stringent  criteria  are  appropriate.  The 
issue  of  lateral  stability  is  discussed 
further  in  the  following  section  of  this 
notice,  which  discusses  the 
requirements  agreed  to  by  the  industry. 

The  Commission  considers  that  the 
draft  voluntary  standard  that  has  been 
submitted  to  ANSI,  together  with  the 
separate  agreements  with  the 
distributors  concerning  minimum  lateral 
stability  coefficients,  constitute  the 
"voluntary  standard"  developed  by  the 
industry  pursuant  to  the  consent 
decrees.  On  October  2a  198a  the 
Commission  met  and  voted  to  find  the 
voluntary  standard  and  agreement  on 
lateral  stability  satisfactory.  In  reaching 
this  determination,  the  Commission 
considered  only  the  substantive 
agreements  reached;  the  Commission 
did  not  necessarily  agree  with  the 
ratioale  or  disclaimers  stated  by  the 
industry  for  certain  provisions  of  the 
voluntary  standard.  (See  the  discussion 
of  pitch  stability  and  mechanical 
suspension  in  the  Foreword  to  the 
industry's  standard  in  Appendix  1  for 
examples  of  statements  with  which  the 
Commission  disagrees.) 

The  estimated  number  of  ATV-related 
injuries  treated  in  hospital  emergency 
rooms  increased  between  1982  and  1985 
and  peaked  at  86.000  in  1986.  It 
decreased  to  77.000  in  1987.  Estimates 
based  on  current  predictions  of 
shipments  show  that  injuries  are  likely 
to  continue  to  decline,  to  33,000  in  1992. 
This  figure  does  not  include  any  injury 
reduction  that  may  occur  due  to  the 
implementation  of  the  voluntary 
standard  and  the  consent  decree. 

For  the  period  from  1962  to  September 
of  1988,  the  Commission  received 
reports  of  1186  deaths  from  ATV-related 
incidents;  301  of  these  occurred  in  1986, 
and  264  occurred  in  1987.  Although  there 
has  been  no  discernible  change  in  the 
fatality  rate  with  the  introduction  of  the 
4-wheel  ATVs  over  the  past  several 
years,  the  predicted  decrease  in 
shipments  should  result  in  a  33  percent 
decrease  in  the  number  of  ATVs  in  use 
by  1992,  with  a  corresponding  reduction 
in  deaths.  Again,  this  figure  does  not 
include  any  reduction  in  deaths  that 
may  occur  as  a  result  of  the 
implementation  of  the  voluntary 
standard  and  the  consent  decrees.  The 
effect  of  the  voluntary  standard  on 
injuries  and  deaths,  to  the  extent  current 
data  permit  such  estimates,  is  discussed 
in  Section  I  of  this  notice. 
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Provisions  of  the  Voluntary  Standard 

The  voluntary  standard  (Appendix  1) 
is  composed  of  major  sections  on 
Equipment  and  Configuration 
Requirements,  Youth  Vehicle 
Requirements.  Service  Brake 
Performance.  Parking  Brake 
Performance,  and  Pitch  Stability.  This 
draft  standard  includes  requirements  for 
all  areas  the  staff  has  identified  as 
important  for  ATV  safety  and  for  which 
requirements  can  be  formulated  at  this 
time,  except  for  lateral  stability 
(resistance  to  sideways  tipover). 
Industry  has  offered  an  interim  way  to 
insure  a  specified  minimum  level  of 
lateral  stability.  These  items  are 
discussed  in  more  detail  below. 

A.  Equipment  and  Configuration 
Requirements 

The  20  items  specifled  in  this  section 
place  certain  constraints  on  specific 
components  of  the  vehicle.  A  few  of  the 
items  are  not  related  to  safety  concerns 
of  CPSC  but  are  fell  by  industry  to  be 
necessary.  Most  of  these  requirements 
are  already  being  met  in  current 
production. 

1.  Sen'ice  brake.  This  requirement 
specifies  that  all  ATVs  will  have  both 
front  and  rear  brakes  and  standardizes 
their  controls.  Some  previously- 
manufactured  ATVs  lacked  front  brakes 
and.  therefore,  had  very  poor  braking 
performance.  In  addition,  it  is  unsafe  to 
stop  an  ATV  from  rolling  backward  on  a 
hill  be  using  only  the  rear  brake.  It  is 
necessary  that  the  vehicle  has  front 
brakes  for  this  purpose. 

2.  Parking  brake.  This  provision 
requires  a  parking  brake.  Parking  brakes 
are  necessary  for  emergency  operation 
of  ATVs  on  steep  slopes. 

3.  Engine  stop  switch.  This  provision 
standardizes  the  operation  and  location 
of  the  engine  stop  switch.  CPSC 
originally  had  some  concerns  about  the 
possibility  of  inadvertent  actuation  of 
the  switch,  but  the  industry  believes  this 
is  no  longer  a  concern;  currently 
available  data  do  not  show  that 
additional  requirements  for  this  are 
needed. 

4.  Clutch  control.  This  provision 
specifies  certain  operational,  location, 
and  labeling  requirements  for  the  clutch 
control. 

5.  Throttle  control  This  provision 
specifies  location  and  operational 
characteristics  for  the  throttle  control 
and  contains  special  requirements  for 
certain  utility  operations. 

6.  Gear  shift  control.  This  provision 
specifies  location  and  operation  of  the 
gear  shift  control.  CPSC  staff  had  asked 
for  an  additional  requirement  for  the 
shift  pattern  intended  to  prevent 


inadvertent  selection  of  neutral  under 
hazardous  conditions.  The  industry 
believes  this  to  be  unnecessary, 
mechanically  complex,  and  likely  to 
introduce  other  problems,  including 
hazards  under  some  conditions  of  utility 
use.  While  the  Commission's  staff  still 
views  having  neutral  at  a  half  position 
between  first  and  second  as  a  desirable 
feature,  it  concluded  that  this 
requirement  was  not  essential  for  an 
adequate  standard. 

7.  Neutral  indicator.  This  provision 
requires  an  indicator  to  show  when  the 
vehicle's  transmission  is  in  neutral.  This 
should  help  prevent  inadvertent 
acceleration  should  the  operator  start 
the  vehicle  while  it  is  in  gear  or  leave 
the  vehicle  idling  in  gear.  The  original 
CPSC  staff  proposal  required  that  all 
ATVs  except  those  with  manual 
clutches  have  a  readily  visible  indicator 
to  tell  the  operator  when  the  machine  is 
in  neutral.  A  further  exception  was 
made  for  vehicles  that  have  an  interlock 
to  prevent  them  from  being  started  in 
gear.  This  exclusion  is  appropriate  for 
the  problem  of  starting  while  in  gear,  but 
it  does  not  address  the  possibility  of 
inadvertent  acceleration  of  a  vehicle 
idling  in  gear.  This  was  accepted 
nevertheless,  because  it  is  not  clear  how 
prevalent  this  latter  problem  is  or  how 
effective  the  neutral  indicator  actually 
would  be  to  prevent  it. 

8.  Reverse  indicator.  This  is  a 
requirement  for  a  device  to  indicate  to 
the  operator  that  the  vehicle  is  in 
reverse  gear. 

9.  Carry  bar  This  consists  of  design 
requirements  for  a  handle  located  at  the 
rear  of  the  seat,  which  industry  included 
to  allow  lifting  or  moving  of  the  vehicle. 
CPSC  recognizes  a  further  safety 
function  of  this  device  in  that  it  may 
prevent  or  lessen  rearward  overturn  of 
the  vehicle  because  it  provides  an 
additional  support  point  at  the  rear.  The 
carry  bar  is  required  to  be  located  so 
that  it  does  not  allow  the  vehicle  to 
rotate  rearward  beyond  the  vertical 
position.  This  reflects  the  current  design 
practice,  which  CPSC  staff  believes 
significantly  reduces  the  extent  of  rear 
pitchover. 

10.  Flagpole  bracket.  This  provision 
standardizes  a  fitting  for  installation  of 
a  conspicuity  flag. 

11.  Manual  fuel  shutoff  control  This 
provision  standardizes  operation  of  the 
fuel  shutoff  valve. 

12.  Handlebars.  This  provision 
specifies  certain  requirements  for  the 
handlebars  to  reduce  impact  and  cutting 
injuries  should  the  operator  strike  this 
area  of  the  ATV.  CPSC  staff  had  asked 
for  further  requirements  to  reduce 
protrusions  above  the  level  of  the 
handlebars  and  to  require  handlebar 


mounted  controls  to  deflect  out  of  the 
way  readily  if  impacted.  Industry  argued 
that  such  restrictions  were  vaguely 
defined  and  that  adequate  protection  is 
currently  provided.  CPSC  staff  has 
accepted  the  current  requirement  as 
satisfactory  but  believes  that  further 
improvements  should  be  pursued  in  the 
future. 

13.  Operator  foot  environment.  This 
provision  controls  the  presence, 
location,  and  extent  of  shielding  to 
reduce  the  possibility  of  the  operator's 
feet  coming  into  contact  with  the  rear 
tire.  Such  contact  both  of  operators'  and 
passengers'  feet,  is  not  uncommon, 
resulting  in  leg  and  foot  injuries. 

14.  Lighting  equipment.  This  provision 
requires  a  headlight  and  taillight  for  all 
but  Youth  model  ATVs.  Youth  ATVs 
may  not  be  equipped  with  lights, 
because  operation  of  ATVs  by  children 
at  night  is  discouraged  for  safety 
reasons.  CPSC  staff  had  argued  for 
lighting  performance  (such  as 
brightness)  requirements,  but  the 
industry  argued  that  such  requirements 
are  complex,  not  currently  available, 
and  not  needed. 

15.  Spark  arrestor.  This  provision 
meets  United  States  Department  of 
Agriculture  requirements  for  exhaust 
spark  arrestors. 

la  Tires.  This  provision  contains 
labeling  requirements  for  ATV  tires  to 
provide  information  concerning  air 
pressure  and  other  designations.  Staff 
had  raised  concerns  that  the  existing 
warning  message  concerning  maximum 
air  pressure  to  be  used  in  installing  the 
tire  on  the  wheel  rim  may  be 
misconstrued  by  operators  as  indicating 
the  recommended  operational  pressure. 
Since  the  "bead-seating"  pressure 
referred  to  is  substantially  higher  than 
safe  operational  pressure,  such 
confusion  could  result  in  a  hazardous 
vehicle  condition.  The  industry 
responded  to  these  concerns  and  has 
worked  with  the  Rubber  Manufacturers 
Association  for  appropriate 
requirements.  While  there  are  still  some 
concerns  over  prossible  labeling 
misinterpretation,  the  requirement  is 
acceptable. 

17.  Tire  pressure  gauge.  The  Special 
low-pressure  tires  used  on  ATVs  require 
a  special  tire  pressure  gauge,  and  this 
provision  requires  that  the  vehicle 
comes  with  a  gauge  and  a  place  for 
carrying  it. 

18.  Security.  This  provision  requires  a 
key  and  lock,  or  some  equivalent  device, 
to  prevent  unauthorized  use  of  the 
vehicle. 

19.  Owner's  manual  The  owner's 
manual  contains  numerous  safety 
messages  in  addition  to  other 
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informatioii.  and  this  provision  requires 
that  the  manufacturer  provide  the 
manual  and  a  place  on  the  ATV  to  carry 
it 

20.  Mechanicaf  auspenaioa. 
Inadequate  suspension  can  result  in 
excessive  bounce  and  pitch  of  the 
vehicle,  and  excessive  pitch,  particularly 
at  lower  speeds,  can  readily  result  in  the 
rider  being  thrown  forward  off  the 
vehicle.  This  design  requirement 
specifies  that  all  ATVs  will  have 
mechanical  suspension  components  (;'•«■• 
springs  and  shock  absorbers)  for  all 
wheels,  and  that  at  least  two  inches  of 
suspension  movement  will  be  provided. 
CPSC  engineers  argued  for  a 
perfonnance  requirement  instead  of  the 
two-inch  travel  design  requirement, 
because  a  perfonnance  requirement 
could  dictate  a  given  amount  of  energy- 
absorbing  capability  regardless  of  other 
variables.  A  large  and  heavy  vehicle 
with  only  two  inches  of  suspension 
movement  (or  travel]  could  be 
inadequate  in  its  ability  to  absorb 
shocks  from  hitting  bumps  and  ditches. 

The  industry  argued  that,  in  Eact  the 
design  requiremest  resulted  in  sufTicient 
performance  capability.  They  argued 
that  once  they  have  made  the  decision 
to  include  mechanical  suspension,  there 
is  no  reason  for  them  to  produce  one 
with  inadequate  levels  of  performance. 
Furthermore,  the  injury  data  did  not 
appear  to  support  the  atgument  for  a 
mininuun  level  of  suspension 
performance.  The  Commission  believes 
that  the  industry's  rationale  for  this 
provision,  which  states  that  mechanical 
suspension  is  provided  to  increase 
operator  comfort  and  to  assist  in 
reducing  fatigue,  is  inadequate  because 
it  does  not  idemtify  any  saifety  rationale. 

B.  Servict  Broke  Performance 

This  section  ensures  that  the  vehicle 
is  capable  of  generating  at  least  a  0.6g 
deceleration  due  to  the  application  of 
the  brakes.  This  level  of  braking  ia 
consistent  with  the  maximum  capability 
of  the  tires  on  concrete  and  results  in  a 
high  level  of  braking  capability.  The 
procedures  and  criterion  are  essentially 
identical  to  the  CPSC  proposal  and  are 
satisfactory.  Because  related  braking 
standards  for  other  vehicles,  such  as  the 
Federal  Motor  Vehicle  Safety  Standards 
for  motorcycles,  contain  a  number  of 
additional  specifications,  including 
thermal  fade  (effectiveness  of  the  brakes 
under  sustained  use]  and  wet  fade 
(effectiveness  of  the  brakes  when  wet), 
the  CPSC  sta^felt  that  such  provisions 
should  be  included.  The  industry  has 
provided  a  rationale  stating  that  the 
additional  requirements  are 
unnecessary  due  to  the  properties  of 


contemporary  brake  materials  and  the 
different  usage  patterns  of  the  vehicles. 

C.  Forking  Brake  Performance 

This  section  specifies  the  test 
procedure  and  acceptance  criterion  of 
parking  brake  performance.  The  parking 
brake  mast  be  capable  of  restraining  a 
fully-loaded  vehicle  while  parked  on  a 
30-percent  slope  facing  both  the  uphill 
and  downhill  directions. 

The  parking  brake  is  considered 
necessary  to  the  safe  operation  of  the 
vehicle  on  very  steep  slopes  where  the 
operator  must  dismount  to  regain 
control  of  the  vehicle.  As  the  vehicles 
are  capable  of  chxnbing  hills  of  30*-35*, 
CPSC  had  proposed  a  requirement  that 
the  parking  brake  be  capable  of  holding 
the  vehicle  at  that  level.  Therefore,  the 
CPSC  proposal  was  for  a  performance 
test  on  a  80-percent  slope  (equivalent  to 
approximately  31*).  The  industry  argued 
that  this  requirement  was  too  stringent 
and  was  onreatistic  Although  the  test 
slope  employed  is  much  less  steep  than 
that  proposed  by  CPSC  staff,  the 
requirement  to  perform  the  test  facing 
both  uphill  and  downhill  increases  the 
severity  of  the  test  but  not  to  the  level 
of  the  CPSC  staff  proposal.  This  test  will 
require  some  improvements  in  currently 
produced  vehicles.  Since  inadequate 
parking  brakes  cannot  be  shown  by 
available  data  to  cause  a  significant 
number  of  injuries,  the  Commission 
concluded  that  insisting  on  still  more 
stringent  criteria  is  not  justified  at  this 
time. 

D.  Pitch  Stabibty 

This  requirement  assures  a  minimum 
resistance  to  rearward  overturn.  CPSC 
staff  has  been  aware  of  a  high  number, 
and  apparently  high  severity,  of  inj\nies 
resulting  from  rearward  overturn, 
particnlarly  during  operation  on  hiflt. 
Vehicles  with  higher  stability 
characteristics  are  less  likely  to 
overturn,  and  CPSC  had  proposed  a 
calculated  pitch  stability  coefBcient 
value  (K,)  of  1.1,  which  was  related  to 
static  stability  on  a  typically  steep 
slope.  The  proposal  was  ultimately 
accepted  by  the  industry  in  essentially 
the  form  proposed  by  CPSC,  with  two 
key  modifications.  The  industry 
engineers  proposed  adoption  of  a 
simplified  procedure  for  determining  the 
height  of  the  test  vehicle's  center  of 
gravity,  which  is  a  siajor  variable  in  the 
computation  of  the  stability  coeOKiient. 
The  proposed  method  requires  less 
elaborate  equipment  than  the  procedure 
proposed  by  CPSC  which  was  based  on 
a  practice  recommended  by  the  Society 
of  Automotive  Engineers.  'The  industry 
also  lowered  the  pitch  coefficient  K^  to 
1.0.  This  value  was  accepted  by  CPSC 


because  the  minimum  fateral  stability 
coefficient,  or  IC,f  accepted  by  GF5C 
would  force  the  actual  levels  of  K, 
above  the  K,  =  1 .0  value.  This  is  ^sed 
on  the  relationship  that  exists  between 
lateral  stability  and  pitch  stability.  Thus, 
the  pitch  stability  criterion  will  in  fact 
be  exceeded  in  practice.  As  a  practical 
matter,  this  criterion  is  higher  than  the 
K,  vahies  exhibited  by  machines  that 
previously  had  been  of  eencem.  and,  in 
addition,  actual  K,  values  are  commonly 
above  1.1.  Therefore,  while  the  standard 
did  not  adopt  the  value  CPSC  staff 
proposed,  the  level  accepted  shou^d  be 
adequate  to  address  safety  concerns. 

E.  Lateral  Stability 

The  standard  contains  no  procedure 
or  criterion  for  determining  adequate 
levels  of  lateral  stability,  or  resistance 
to  sideways  rollover.  The  CPSC  position 
has  been  that  increasing  the  stabiRty  of 
the  vehicle  is  critical  to  the  safety  of  the 
operator,  because  rollover  is  the  typical 
result  of  loss  of  control  and  there  is  no 
secondary  rollover  protection  avaiiabie 
to  the  operator. 

The  stability  coefficient.  K^.  is  a 
generdhzed  measure  of  the  vehicle's 
resistance  to  sideways  rollover.  To  give 
an  analogy,  rt  is  a  calculation  that 
indicates  that  a  low,  wide  table  is 
harder  to  knock  over  than  a  tall,  narrow 
one.  Km  provides  a  measure  of  one  of  the 
several  factors  that  determine  the  Kmits 
of  control  when  making  a  turn  on  an 
ATV.  The  standard  proposed  by  CPSC 
specified  a  requirement  of  Km= 1.0.  This 
is  not  to  say  that  lateral  stabiHty  is  the 
only  factor  involved  in  determining  the 
control  limits,  nor  that  setting  ICm= 1.0 
would  eliminate  rollover  injuries.  It  is 
one  factor  which  gives  better  control  to 
the  operator,  and  it  is  directly  related  to 
the  most  (Hevalent  pattern  of  injury. 

The  industry  position  has  been  that 
K^  is  a  static  measure  that  is  not  related 
to  safety  and  that  does  not  account  foe 
all  the  other  factors  that  determine  < 

whether  a  vehicle  will  turn  over.  They 
have  proposed  several  tests  that  diey 
claim  represent  real-life  conditions  and 
are  thus  more  accurate  in  determining 
lateral  control  limits.  The  difficulty  with 
this,  from  the  CPSC  staffs  point  of  view, 
is  that  the  "dynamic"  tests  proposed  by 
the  industry  include  significant  effects 
or  rider  control  and  other  factors  which 
mask  the  effects  of  vehicle  stability 
characteristics. 

As  explained  above,  the  industry  did 
not  agree  that  this  measure  of  stability 
(K«]  was  relevant  to  a  dynamic  accident 
scenario  on  highly  rider-active  vehicles. 
The  industry  believes  that  only  a 
dynamic  test  can  adequately  address 
lateral  stability  performance;  however. 
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no  dynamic  test  acceptable  to  CPSC 
staff  exists  at  this  time.  In  an  attempt  to 
achieve  an  agreement  with  the 
Commission  in  this  area,  however,  the 
industry  offered  to  address  lateral 
stabihty  on  an  interim  basis  in  the 
following  maimer 

1.  The  standard  will  apply  to  4-wheel 
ATVs  only;  3-wheel  ATVs  therefore  will 
continue  to  be  precluded  from  the 
marketplace  under  the  provisions  of  the 
consent  decrees. 

2.  Each  of  the  five  companies,  while 
disagreeing  on  the  appropriateness  of  a 
static  criterion  in  defining  lateral 
stability,  agreed  not  to  manufacture  in 
the  future  any  ATV  with  a  stability 
factor  (K^)  less  than  the  lowest  factor  in 
that  company's  current  production 
models. 

3.  Each  manufacturer  supplied  the 
Commission  staff  with  information 
relevant  to  a  determination  of  what  this 
agreement  would  mean  with  respect  to 
K^  values  as  to  that  manufacturer. 

The  Commission  staff  tested  currently 
marketed  ATVs  and,  based  on  all 
available  information,  concluded  that 
current  ATVs  will  meet  or  exceed  a  K^ 
of  0.89.  In  the  context  of  the  limited  data 
currently  available  on  the  relationship 
between  K,,  and  lateral-stability-related 
accident  rates,  the  Commission 
determined  that  a  K^  level  of  0.89  or 
higher  provides  an  acceptable  interim 
minimum  level  of  stability.  Currently 
available  injury  data  do  not  permit 
reliable  estimates  of  any  injury 
reductions  that  could  result  from  K,t 
values  higher  than  0.89,  which  was  an 
important  consideration  in  the 
Commission's  acceptance  of  the  interim 
minimum  level  of  lateral  stability. 

The  present  draft  standard  will  be 
processed  under  the  ANSI  canvass 
procedures  for  a  consensus  American 
National  Standard.  As  discussed  above, 
it  is  the  stated  intent  of  the  industry 
Voluntary  Standards  Committee  to 
pursue  the  research  and  testing 
necessary  to  develop  a  dynamic  test  for 
lateral  stability,  acceptable  to  the 
Commission,  that  could  be  added  to  the 
standard  at  some  future  date.  Although, 
as  explained  above,  the  Commission's 
staff  has  doubts  about  the  probable 
success  of  this  effort,  it  will  monitor  this 
work. 

Commission  staff  also  will  proceed 
with  the  injury  data  collection  and 
analysis  and  technical  work  necessary 
to  issue  a  notice  of  proposed  rulemaking 
(NPR)  for  lateral  stability,  if  that  should 
become  necessary. 

In  evaluating  the  adequacy  of  this 
interim  proposal  to  address  lateral 
stability,  the  Commission  considered  the 
following  additional  factors.  First  the 
voluntary  standard  submitted  applies 


only  to  4-wheel  ATVs.  Therefore,  the 
provision  of  the  final  consent  decrees 
that  the  industry  will  not  make  3-wheel 
ATVs  unless  they  meet  a  voluntary 
standard  acceptable  to  the  Commission 
continues  to  prevent  the  mariceting  of  3- 
wheel  ATVs,  which  present  a  risk  of 
injury  about  twice  that  of  4-wheelers. 
Data  from  1985  available  to  the 
Commission  indicate  that  3-wheel  ATVs 
are  approximately  twice  as  likely  to  be 
involved  in  accidents  than  are  4-wheel 
ATVs  and  that  this  difference  in 
accident  rates  can  be  correlated  to  the 
difference  in  K^  between  these  two 
classes  of  vehicJes.  Thus,  the  fact  that  3- 
wheel  ATVs  will  not  be  on  the  market 
will  go  part  way  toward  satisfying  the 
concern  that  motivated  the  staff's 
proposal  for  a  minimum  K«  of  1.0. 

Also,  as  explained  above,  the 
information  available  to  the  Commission 
shows  that  the  lowest  Kd  for  any  model 
ATV  produced  currently  is  0.89.  The 
lowest  Kd  models  produced  by  the  four 
other  manufacturers  have  coefficients 
higher  than  that  Hgure.  Furthermore, 
these  are  minimum  figures;  the 
manufacturers  currently  produce  other 
models  with  K«  values  higher  than  their 
respective  minimums.  and  there  is  no 
reason  to  believe  that  this  will  not 
continue  in  the  future.  Thus,  it  appears 
that  the  typical  ATV  now  on  the  market 
would  have  a  iC.t  approaching  1.0.  The 
range  for  the  1985  or  earlier  model  four- 
wheelers  tested  by  CPSC  staff  was  0.87 

toixia 

In  1985.  most  ATVs  being  used  by 
consumers,  and  therefore  most  ATVs 
involved  in  the  high  numbers  of  injuries 
and  deaths  at  that  time,  were  3- 
wheelers.  The  3-wheelers  tested  by 
CPSC  staff  typically  had  stability  factors 
of  between  0.54  to  0.59.  This  is  a 
substantial  difference  from  the  0.89 
mininum  stability  factor  for  4-wheelers 
required  by  the  interim  agreement. 

'The  Commission's  staff  has  measured 
the  K^  for  machines  that  it  believes 
have  the  lowest  values.  The  results  of 
these  tests  have  been  communicated  to 
each  company,  and  the  Commission 
expects  each  company,  as  a  condition  of 
the  approval  of  the  voluntary  standard 
and  the  agreement  on  lateral  stability,  to 
make  no  ATV  with  a  K^  below  that  of 
the  example  of  the  manufacturer's 
model  tested  by  the  staff. 

As  to  transient  handling  quality,  the 
Commission  agrees  that  an  adequate 
test  to  measure  the  transient  handling  of 
an  ATV  could  not  have  been  developed 
during  the  four-month  period  envisioned 
by  the  final  consent  decrees.  The 
Commission,  however,  encourages  the 
industry  to  pursue  the  development  of 
criteria  to  ensure  that  ATVs  have 
adequate  transient  handling 


characteristics  as  part  of  the  industry 
effort  to  develop  a  standard  for  lateral 
stabihty. 

While  further  deaths  and  injuries  with 
4-wheeled  ATVs  should  be,  and  are,  a 
matter  of  concern,  the  Commission 
currently  lacks  sufficient  data  to 
establish  clearly  that  these  injuries  and 
deaths  are  due  to  any  deficiency  in  the 
design  of  the  vehicles  that  is  not  already 
addressed  in  the  standard  and 
agreement  the  industry  has  submitted. 

In  view  of  this  lack  of  data  on  the 
benefit  of  a  more  stringent  standard,  it  is 
reasonable  to  consider  the  proffered 
agreement  as  satisfactory  unless  and 
until  additional  data  establish  that 
another  course  is  preferable.  However, 
the  Commission  could  later  proceed 
with  mandatory  requirements  for  lateral 
stability  if  it  obtains  the  additional  data 
required  to  support  such  a  requirement 

There  have  been  suggestions  that  the 
Commission  could  require  that  ATVs  be 
labeled  with  their  K,!  values  and  an 
explanation  be  provided  of  how  that 
value  compares  to  the  values  for  other 
available  ATVs.  However,  the 
Commission  concludes  that  this  would 
not  achieve  the  intended  result.  Such 
labeling  might  even  mislead  consumers 
into  believing  that  they  were  purchasing 
a  safer  vehicle,  when  with  other  factors 
taken  to  consideration  (i.e.,  steering, 
engine  size,  suspension,  etc.),  it  is 
possible  that  a  vehicle  with  a  slightly 
lower  numerical  lateral  stability  factor 
might  be  the  safer  one.  In  addition, 
describing  K«  accurately  on  a  tag  or 
label  would  be  highly  technical  and 
difficult  for  consumers  to  understand. 
Also,  current  data  do  not  demonstrate  a 
significant  difference  in  risk  of  injury 
between  K«  values  of  0.89  and  1.00,  and 
such  labeling  would  dilute  the  other 
important  safety  messages  on  the 
vehicles  that  are  required  by  the  consent 
decrees. 

F.  Youth  Vehicle  Requirements 

The  draft  standard  defines  four 
categories  of  all-terrain  vehicles, 
including  two  subcategories  of  youth 
model  ATVs.  These  are  the  Y-6 
Category  ATV.  intended  for  use  by 
children  age  6  and  older,  and  the  Y-12 
Category  ATV,  intended  for  use  by 
children  age  12  and  older.  The 
Commission  previously  had  found  that 
children  under  age  12  lack  the  cognitive 
and  physical  development  to  operate  a 
motorized  vehicle  safely. 

While  the  Y-6  and  Y-12  ATVs  are 
subject  to  all  the  provisions  of  the 
standard,  the  Youth  Vehicle 
Requirements  contain  some  additional 
specifications  regarding  speed 
limitations  for  these  vehicles.  The  draft 
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ATV  ttandard  speciftM  mtricted 
mcxhrntm  apeeds  of  K>  mph  for  Y-6  mm! 
15  mph  for  Y-12,  with  unrestricted 
maxim«iiR  sp««<)s  (wrrii  any  restrktor  or 
linHtar  laiwcvtd  or  adivsted  for 
maxinvai)  of  ISmpIl  for  Y-6  and  30  mph 
for  Y-12  ATVs.  TkMe  rei|wrenent»  an 
low  stringent  than  tke  spc«d  KmitstioRS 
impovod  by  the  Society  of  Aittomotive 
ITiigiiii  1 1 II  Reconmended  Practice  for 
children's  anowmobile*,  the  only 
comparaUe  vehicle  vokaitery  standard 
knov«n  to  CPSC  |The  aoowmobiie 
standard  hmits  naxiaMun  speeds  to  ft 
mph  for  Group  1 — ages  •  arid  older — and 
15  mph  for  Group  3 — ages  10  and  older.) 

The  cmaeBt  deoee  specifically 
icaar^wa  the  Conimiaaioa'a  ligfat  to 
proceed  with  laniiilnry  action  against 
yenlk  nodel  ATVs>  However,  the 
Coaniflakai's  data  base  coetatna  bttle 
inianMtk»  on  the  iniariee  snstaiaed  by 
chitdren  ridins  these  vehicle*,  dae  to  the 
■■"  noanbet  of  such  tfshirkna  is  the 
sample,  it  is  possible  that  d  child-siza 
ATVs  are  not  available,  nore  chikkcn 
wiU  ride  laraer  ATVs.  an  option  known 
to  be  dangerou*.  More  important, 
however,  is  IIm  fact  that  the  iadwtry 
prescnily  is  not  makiog  theas  vehicles. 
For  these  reasons,  it  is  aot  fansibl*  lor 
the  CoaatnisHJon  to  take  mandatory 
action  regarding  youth  model  ATVs  at 
this  time. 

G.  Effecdre  Date 

Industry  compliance  with  the  lateral 
stability  foctor  a^^ement  begins  with 
current  productioa.  Therefore,  the 
industry  agreement  on  lateral  stability  is 
effective  now  and  for  ail  future 
production.  The  CPSC  staffs  experience 
shows  that  the  higher  lateral  stability 
values  currently  in  production  produce 
correspondingly  hi^er  pitch  stability 
values.  Therefore,  the  staff'  believes  that 
the  pitch  stability  criteria  are  also 
currently  met.  Service  brake 
requirements  and  most  of  the 
configuratiaK  leqaitemaate  alao  are  met 
by  currently-produced  vehicles. 

A  few  ATV  models  will  need  added 
suspension  systems,  neutral  incHcators, 
improved  pariung  brakes,  added  or 
changed  tire  sidewaH  tabetiog.  or 
operator  foot  environment  changes. 
While  some  of  these  can  be 
incorporated  rather  quickly.  like  the 
improved  parking  brakes  or  neutral 
indicator,  the  labeling  requirements  tor 
tires  and  footguard  design  and  tooling 
win  take  much  longer.  Industry's  stated 
compliance  goal  is  December  31. 1989. 

H.  Areas  Not  Addressed  by  the 
Standard 

iije  consent  decrees  bind  the  five 
companies  to  take  actiom  in  the  areas 
of  labels  on  the  ATVs.  owner's  mammls. 


operator  lialning,  and  advertising.  Swoe 
these  areas  are  covered  by  the  conrt 
order,  they  are  not  subfect  to  any 
changes,  wfthout  further  fodfctal  action, 
either  n  a  result  of  cuiisnJefation  of  the 
voinntary  standard  or  subsequent 
consensus  delibeiations  by  ANSL 
Therefore,  these  areas  were  not 
addressed  in  the  voluntary  standard,  to 
the  extent  they  are  inchided  in  the 
consent  decrees. 

/.  Injury  Redvctkm  Attributable  lo  the 
Stoadard 

Currently  availaMe  data  indicate  that 
the  fojory  rate  of  4-wheel  ATVs  is  abeat 
half  that  of  the  previoosly  manufactared 
3-wheel  ATVs.  The  death  rates  for 
accidents  with  4-wheelors  and  with  3- 
wheeler*  appear  to  be  approximately 
the  same.  While  no  3-wbeel  ATVs  we 
manafaetured  by  the  five  ujBipenies 
that  are  party  to  the  consertt  decrees, 
adoption  of  l^e  voluntary  standard  by 
ANSi  could  discourage  other  companies 
from  manufacturing  3- wheel  ATVs. 
Also,  the  agreement  ensure*  that  4- 
wheel  ATVs  with  a  K^  lower  than  that 
of  cnrrent  production  wnn  not  c>e 
piodaced  in  tha  fatore  by  the  nve 
companies. 

The  addition^  fbotgaards  or  shield* 
required  by  the  standard  to  pre-vent  the 
foot  froHS  being  caught  under  the  rear 
wheel  should  result  in  an  additional 
reduction  ki  infnrie*  of  about  5  percent 

Carrenfty  availabie  data  do  not  permit 
estimates  of  the  effectiveness  of  the 
remainder  of  die  provisione  of  the 
standard  Similvly,  the  available  data 
do  no*  permit  any  estimate  of  the  extent 
to  which  mora  stringent  reqatrements  in 
the  standard  mi^  result  in  amy 
additional  redaction  in  injuries. 

How  the  VolmUry  SUndasd  Halatas  tn 
thaANPR 

As  rtisnmaed  aarKer,  the  vohintary 
standard  and  lateral  stahthty  agreement 
that  the  Conmiission  accepted  are  part 
of  several  impartant  suasares  taken  by 
the  riinil*sisn  daring  the  past  lew 
years  to  addles*  risks  of  inptry 
associated  wilb  ATV*.  Cht  May  31, 19^, 
the  CaaHsisaion  poMished  an  advance 
notice  of  proposed  ratenwking  rANPR") 
setting  forth  a  proposed  course  of  action 
aimed  at  redatriny  risks  from  ATVs.  50 
FR  23139.  On  December  IZ  1986,  the 
Gommiasion  recommended  tnat  Uie 
Department  of  fustice  file  a  lawsuit 
against  the  ATV  industry  under  Section 
12  of  the  Consumer  Prothiet  Safety  Act 
15  U.S.C.  2061.  That  action  led  to  the 
entry  of  two  fittal  consent  decree*, 
whidi  ware  approved  by  the  United 
States  District  Court  for  the  E)istrict  of 
Columbia  on  April  28,  7968.  These 
consent  decrees  include  detailed 


provisions  fonthned  in  Appen(fix  2  to 
this  notice)  that  wtH  regulate  the  ATV 
industry's  actions  for  at  least  ten  years 
with  respect  to  age  recommendatians, 
labels,  manuals,  point-of-purchase 
materials,  advertising,  training,  and 
other  subjects.  The  requirements  in  the 
decrees  can  be  changed  only  by  further 
juifidal  action,  and  violations  of  the 
consent  decrees  can  be  addressed  by 
the  civil  contempt  power  exercised  by 
the  Federal  courts.  The  Commission  will 
carefully  monitor  the  industry's 
compliance  with  the  terms  of  the 
consent  decrees. 

As  discussed  above,  dtc  final  consent 
decrees  and  the  voluntary  standaed  both 
contain  ptovisiona  '"^^■^•■'"g  ATV  risks 
in  ways  that  had  not  been  agreed  upon 
when  the  Cnmmission  issued  its 
advance  notice  ol  peoposed  rulemaking 
("ANPR"^  Accordingly,  the  Commission 
explain*  below  how  it  views  the 
applicability  of  the  ANPR  t«  the  current 


In  view  a£  the  ooanprefaenaive 
regoWtory  reqwiremctf*  imfioced  bjr  the 
final  conaent  decree*,  and  based  on  the 
industry's  eoraphascc  record  to  data;  the 
CoBMBi**aon  has  concladed  that  the  final 
f»^— *  decrees  have  contributed 
toward  the  reduetkm  of  the 
unreaaoaablr  riaks  of  ii^ury  identified  in 
the  AhffR  that  are  addrcsaed  in  the 
decrees,  thai  there  will  be  aobatantial 
compliaaea  by  Ac  industij>  wtlh  the 
standards  or  leqaiieniente  in  the  final 
consent  decrees,  and  that  snch 
compliance  wiA  continne  to  rcdtice  risk 
of  injury  in  the  fiatas*.  Accordingly,  with 
rpsprrt  to  the  ipurifir  snfajecta  rsgatatei 
by  the  final  cans  i  at  decree*,  the 
Commissien  condades  dut  naadatory 
rulemaking  i*  oo  langer  nece**ary,  since 
reqaifemcnfte  relating  to  ATV*  in  the 
ares  covered  by  the  decree*  are  now 
fully  enfocccable  by  the  court*  and  can 
be  changed  only  by  further  judicial 
action.  The  CeomMsion  spectfically 
reserve*  it*  rights  under  the  decrees  to 
institute  certain  enfurcewien*  or 
rulemaking  proceedingB  m  the  future 
and  intends  to  refrain,  for  a  reasonable 
time,  from  pnMiehing  a  notice  of 
proposed  rotenaking  with  respect  to  the 
lateral  stahilf  ty  of  ATVs. 

With  respect  to  ATV  voluntary 
standards,  the  Commission  will  defer 
rulemaking  in  the  areas  now  covered  by 
the  voluntary  standards,  except  for 
lateral  stability  and  youth  models,  for  a 
period  sufficient  for  the  ANSI 
canvassing  process  to  be  conducted.  If 
the  voluntary  standards  are  approved  as 
an  ANSI  standdrd  fn  substantially  tha 
same  form  as  that  considered  by  the 
Commission,  the  Cbmmissron 
anticipates  it  wilf  then  determine  that  no 
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further  rulemaking  in  those  areas  will  be 
necessary.  Whether  further  rulemaking 
activity  by  the  Commission  will  be 
necessary  in  the  area  of  lateral  stability 
depends  on  whether  a  satisfactory 
voluntary  standard  is  developed  or 
whether  additional  data  will  show  that 
some  other  type  of  action  would 
adequately  address  this  risk. 

Conclusion 

The  Commission  encourages  the 
public  to  comment  on  the  ATV  standard 
as  it  undergoes  ANSI  consideration  and 
to  send  copies  of  such  comments  to 
CPSC  staff  so  that  the  Commission  can 
be  alerted  if  any  unforeseen  problems 
arise. 

Dated:  )anuary  la  1989. 

Sady«E.Dwui, 

Secretary.  Consumer  Product  Safety 
Commiaaion. 

Appendix  1 — Four  Wheel  AD  Terrain 
Vehicles  (ANSI/SVIA 1-1988) 

Detxmiier.  1968. 
Foreword 

This  Foreword  is  for  information  and 
clarification  only.  It  is  not  part  of 
American  National  Standanl  (insert 
standard  number). 

This  standard  for  four  wheel  all- 
terrain  vehicles  (ATVs)  has  been 
developed  by  members  of  the  Specialty 
Vehicle  Institute  of  America  (SVIA)  aiid 
Polaris  Industries  in  folfUlment  of  their 
commitment  to  "attempt  in  good  faith  to 
reach  agreement  on  voluntary  standards 
satisfactory  lo  the  Consumer  Product 
Safety  Commission  within  four  months" 
of  April  28, 1988,  the  effective  date  of  the 
final  consent  decree  in  United  States  v. 
American  Honda  Motor  Co.,  et  at.  and 
United  States  v.  Polaris  Industries,  LP. 

Ahiiough  much  of  the  final  work  in 
developing  this  standard  has  been 
accomplished  in  the  above  time  period, 
work  on  the  standard  commenced  in 
1985.  An  initial  draft  of  the  standard 
which  dealt  primarily  with  vehicle 
equipment  and  configuration,  was 
developed  later  that  year.  Substantial 
work  was  devoted  thereafter  lo  revising 
this  draft  and  to  developing  a  second 
phase  of  the  standard  to  deal  with  the 
more  complex  area  of  performance- 
related  vehicle  characteristics. 

As  a  result  of  these  efforts,  this 
voluntary  standard  addresses  a  wide 
range  of  design,  configuration  and 
performance  aspects  of  ATVs,  including, 
among  other  items,  requirements  for 
service  and  parking  brakes,  mechanical 
suspension,  clutch  and  gearshift 
controls,  engine  and  fuel  cutoff  devices, 
throttle  controls,  lighting,  tires,  operator 
foot  envinmment.  service  and  parking 


brake  performance,  and  pitch  stabitity. 
Additional  requirements,  which  address 
maximum  speed  capabihty  and  speed 
limiting  devices,  are  included  for  youth- 
sized  vehicles. 

The  industry  members  are  not  aware 
of  any  comparably  extensive  effort 
having  ever  been  successfully  made 
with  respect  to  any  other  off-road 
vehicle.  The  breadth  and  complexity  of 
this  voluntary  standards  undertaking, 
the  absence  of  reliable  accident  data 
and  analysis,  and  the  existence  of 
substantial  differences  of  opinion  over 
difficuh  technical  issues,  particularly 
with  regard  to  performance-related 
criteria,  created  substantial  difficulties 
in  drafting  a  standard.  The  participating 
industry  members  and  the  CPSC  had  to 
reach  negotiated,  compromise  positions 
with  regard  to  a  number  of  items,  which 
are  discussed  in  more  detail  below.  The 
industry  members  believe  that 
resolution  of  these  issues,  despite  the 
above  constraints,  refiects  the  high 
degree  of  government-industry 
cooperation  that  was  essenti^  to 
development  of  this  standard. 

With  respect  to  pitch  stability,  the 
participating  industry  members  beUeve 
that  use  of  static  procedures  to  test  and 
establish  criteria  is  not  representative  of 
actual  operating  conditions.  Nor  has 
there  been  any  analysis  which  indicates 
that  static  stability  criteria  have  any 
significant  relation  to  ATV  accident  or 
injury  causation  or  frequency. 
Nonetheless,  in  an  effort  to  reach  a 
satisfactory  resolution  of  this  issue  and 
notwithstanding  the  industry's 
reservations  regarding  use  of  static 
stability  criteria  with  respect  to  pitch 
stability,  the  participating  industry 
members  have  agreed  with  the  CPSC  to 
adopt  a  static  stability  measurement 
and  value  which  reflects  current  model 
production. 

The  suspension  standard  also 
represents  a  negotiated  position  Most 
industry  members  view  suspension 
primarily  as  a  matter  involving  rider 
comfort.  Moreover,  there  was  an 
absence  of  accident  data  and  analysis 
correlating  accidents  and  injuries  to  the 
presence  or  absence  of  mechanical 
suspension.  The  parties  were  unable  to 
generate  appropriate  dynamic  tests  to 
evaluate  the  advantages  or 
disadvantages  of  mechanical  suspension 
on  the  wide  range  of  vehicle  models 
subject  to  the  standard.  As  a  result  of 
the  absence  of  a  smtable  dynamic  test 
procedure  with  respect  to  suspension, 
the  participating  imlustry  members  and 
the  CPSC  staff  have  agreed  to 
implement  a  simple  mechanical 
suspension  design  criterion  as  part  of 
the  vehicle  configuration  section  of  the 
standard. 


Suggestions  for  improvement  of  this 
standard  will  be  welcome.  They  should 
be  addressed  to  the  Specialty  Vehicle 
Institute  of  America.  No.  2  Jenner  Street, 
Suite  150,  Irvine,  California  92718-38aa 
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Appendix  A 

1.  Scope 

This  standard  establishes 
requirements  for  equipment, 
configuration,  and  performance  of  four 
wheel  all  terrain  vehicles. 

2.  Definitions 

All  terrain  vehicle  (A  TV).  Any 
motorized  off-hi^way  vehicle  SO  in 
(1270  mm)  or  less  in  overall  width,  with 
an  unladen  dry  weight  of  600  lb  (275  kg) 
or  less,  designed  to  travel  on  four  low 
pressure  tires,  having  a  seat  designed  to 
be  straddled  by  the  operator  and 
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handlebars  for  steering  control,  and 
intended  for  use  by  a  single  operator 
and  no  passenger.  Width  and  weight 
shall  be  exclusive  of  accessories  and 
optional  equipment.  ATVs  are 
subdivided  into  four  categories  as 
follows: 

Category  G  (General  Use  Model) 
ATV:  An  ATV  intended  for  general 
recreational  and  utility  use: 

Category  S  (Sport  Model)  A  TV:  An 
ATV  intended  for  recreational  use  by 
experienced  operators  only: 

Category  U  (Utility  Model)  A  TV:  An 
ATV  intended  primarily  for  utility  use. 

Category  Y  (Youth-Model)  A  TV:  An 
ATV  intended  for  recreational  off-road 
use  under  adult  supervision  by 
operators  under  age  16.  Youth  model 
ATVs  can  further  be  categorized  as 
follows: 

Category  Y-6ATV:  A  Category  Y-6 
ATV  is  a  youth  model  ATV  which  is 
intended  for  use  by  children  age  6  and 
older. 

Category  Y-12ATV:  A  Category  Y-12 
ATV  is  a  youth  model  ATV  which  is 
intended  for  use  by  children  age  12  and 
older. 

Accessory.  An  object  or  device  that  is 
afTixed  to  the  vehicle  after  its 
manufacture.  It  is  not  essential  to  the 
vehicle's  basic  operation,  but  it  changes 
its  styling,  convenience,  utility,  or 
effectiveness. 

Brake  lever  or  handle.  A  hand- 
operated  control  which,  when  actuated, 
causes  the  brakes  to  be  applied. 

Brake  pedal.  A  foot-operated  control 
which,  when  actuated,  causes  the 
brakes  to  be  applied. 

Carry  bar.  A  rigid  fixture  mounted  at 
the  rear  of  the  ATV.  It  can  be  used  for 
lifting  or  moving  the  vehicle. 

Clutch  lever  The  hand  control  that 
engages  and  disengages  a  manual 
clutch. 

Deceleration.  The  rate  of  change  of 
vehicle  speed  from  the  point  of  initial 
brake  application  to  the  point  where  the 
vehicle  stops. 

Electric  starter  The  electric  motor  of 
a  vehicle  that  cranks  the  engine  for 
starting.  Also  called  the  engine  starter. 

Engine  displacement.  The  volume 
swept  by  a  piston  moving  from  bottom 
dead  center  to  top  dead  center, 
multiplied  by  the  number  of  cylinders. 

Engine  stop  switch.  A  device  used  to 
interrupt  engine  ignition. 

Flag  pole.  A  long,  thin,  semirigid, 
vertical  pole  with  a  brightly  colored 
pennant,  usually  red  or  orange,  on  the 
top  end.  which  attaches  at  the  rear  of 
the  vehicle. 

Flagpole  bracket.  A  rigid  attachment 
point  for  mounting  a  flag  pole. 


FootresL  A  structural  support  for  the 
operator's  foot.  Footrests  include 
footpegs  and  footboards. 

Gearshift  control.  A  control  for 
selecting  among  a  number  of  sets  of 
transmission  gears.  Also  called  a  shift 
lever. 

Handlebar.  A  device  used  for  steering 
and  rider  support  and  as  a  place  to 
mount  hand-operated  controls. 

Handlebar  crossbar.  A  rigid  member 
which  attaches  to  and  connects  the  left 
and  right  sides  of  the  handlebar. 

Ignition  system.  The  system  in  a 
spark-ignited  internal  combustion 
engine  that  ignites  the  mixture  by 
producing  a  spark. 

Key-operated  security  system.  A 
method  of  rendering  an  ATV  inoperable 
unless  the  correct  key  is  used. 

Left  hand.  This  designation  refers  to 
the  orientation  of  the  vehicle  relative  to 
the  operator  when  seated  in  the 
operator's  position  facing  forward. 

Low  pressure  tire.  A  tire  designed  for 
off-road  use  on  ail  terrain  vehicles,  and 
having  a  recommended  lire  pressure  of 
no  more  than  10  psi  (0.7  kgf/cm^2]. 

Manual  clutch.  A  device  activated  by 
the  operator  to  disengage  the  engine 
from  the  transmission.  See  clutch  lever 
deRnition. 

Manual  fuel  shutoff  control.  A  manual 
device  designed  to  turn  the  fuel  flow 
from  the  fuel  tank  on  and  off. 

May.  This  word  is  understood  to  be 
permissive. 

Mechanical  suspension.  A  system 
which  permits  vertical  motion  of  an 
ATV  wheel  relative  to  the  chassis  and 
provides  spring  and  damping  forces. 

Neutral.  A  designated  position  where 
there  is  no  direct  mechanical  connection 
between  transmission  input  and  output. 

Neutral  indicator  A  light  or  other 
means  of  indicating  when  an  ATV 
transmission  is  in  die  neutral  position. 

Operator  The  person  who  is 
exercising  control  over  the  motion  of  the 
vehicle.  Also  called  the  rider. 

Owner's  manual  A  publication, 
supplied  by  the  manufacturer  as  part  of 
the  vehicle,  which  provides  information 
and  instruction  regarding  use,  operation, 
care,  and  maintenance  of  the  vehicle. 

Parking  brake.  A  brake  system  which, 
after  actuation,  holds  one  or  more 
brakes  continuously  in  an  applied 
position  without  further  action. 

Power  take-off  (PTO).  An  external 
drive  mechanism  on  an  ATV  to  provide 
rotational  power  to  accessories  or  for 
other  purposes. 

Right  hand.  This  designation  refers  to 
the  orientation  of  the  vehicle  relative  to 
the  operator  when  seated  in  the 
operator's  position  facing  forward. 

Serx'ice  brake.  The  primary  brake 
system  used  for  slowing  and  stopping  a 


vehicle.  ATVs  may  have  more  than  one 
service  brake. 

Shall.  This  word  is  understood  to  be 
mandatory. 

Should.  This  word  is  understood  to  be 
advisory. 

Spark  arrester  Any  device  which  is 
designed  to  trap  or  destroy  exhaust 
particles. 

Speed  limiting  device.  A  device 
intended  to  limit  the  maximum  speed  of 
a  vehicle. 

Stopping  distance  (S).  The  straight 
line  distance,  measured  along  the 
ground,  from  the  point  of  actuation  of 
the  brake  to  the  final  stopping  point  of 
the  vehicle,  as  measured  from  the  same 
point  on  the  vehicle. 

Test  operator  The  person  who  is 
exercising  control  over  the  ATV  under 
test.  The  test  operator  shall  be  skilled  at 
ATV  operation  and  shall  be  familiar 
with  the  ATV  under  test  and  the  test 
being  conducted. 

Throttle  control  A  control  which  is 
located  on  the  handlebar  and  is  used  to 
control  vehicle  speed. 

Transmission.  A  device  for 
transmitting  power  at  more  than  one  set 
of  speed  and  torque  ratios. 

Vehicle  load  capacity.  The  highest 
load,  including  the  operator's  weight, 
recommended  by  the  manufacturer  to  be 
carried  by  a  vehicle  in  its  "as 
manufactured"  condition.  This  does  not 
include  the  vehicle  weight 

Wheelbase  (L).  The  longitudinal 
distance  from  the  center  of  the  front 
axle  to  the  center  of  the  rear  axle. 

Wheel  travel.  The  total  displacement 
of  the  wheel  between  full  droop  and  full 
bump. 

3.  Vehicle  Equipment  and  Configuration 

3.1    Service  brakes.  All  ATV  shall 
have  either  independently-operated 
front  and  rear  brakes,  or  front  and  rear 
brakes  that  are  operated  by  a  single 
control,  or  both.  These  brakes  shall  meet 
the  requirements  of  5.3. 

3.1.1  Independently-operated  front 
brakes.  Independently-operated  front 
brakes  shall  be  operated  by  a  level 
which  is  located  on  the  right  side  of  the 
handlebar  and  is  operable  without 
removing  the  hand  from  the  handlebar. 

3. 1.2  Independently-operated  rear 
brakes.  Independently-operated  rear 
brakes  shall  be  operated  by  either  a 
pedal  which  is  located  near  the  right 
footrest  and  is  operable  by  the  right  foot 
or  by  a  lever  which  is  located  on  the  left 
side  of  the  handlebar  and  is  operable 
without  removing  the  hand  from  the 
handlebar,  or  by  both. 

3.1.3  Simultaneously-operated  front 
and  rear  brakes.  Simultaneously- 
operated  front  and  rear  brakes  shall  be 
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operated  by  either  a  pedal  which  is 
located  near  the  right  footrest  and  is 
operable  by  the  right  foot  or  by  a  lever 
which  is  located  on  the  left  side  of  the 
handlebar  and  is  operable  without 
removing  the  hand  from  the  handlebar, 
or  by  both. 

3.2  Parking  brake.  All  ATVs  shall 
have  a  parking  brake  or  device  capable 
of  holding  the  vehicle  stationary  under 
prescribed  conditions.  The  parking 
brake  or  device  shall  meet  the 
requirements  of  6.3. 

3.3  Mechanical  suspension.  All 
ATVs  shall  have  mechanical  suspension 
for  all  wheels.  Each  wheel  shall  have  a 
minimum  wheel  travel  of  2  in  {50  mm). 
Springing  and  damping  properties  shall 
be  provided  by  components  other  than 
the  tire. 

3.4  Engine  stop  switch.  All  ATVs 
shall  have  an  engine  stop  switch  which 
is  mounted  on  the  left  handlebar  and  is 
operable  by  the  thumb  without  removing 
the  hand  from  the  handlebar. 

3.4.1  Operation.  This  switch  shall 
not  require  the  operator  to  hold  it  in  the 
off  position  to  stop  the  engine. 

3.4.2  Color  of  device.  The  swilch 
operating  device  shall  be  orange  or  red. 

3.5  Manual  clutch  control  AH  ATVs 
equipped  with  a  manual  clutch  shall 
have  a  clutch  lever  which  is  located  on 
the  left  side  of  handlebar  and  is 
operable  without  removing  the  hand 
from  the  handlebar. 

3.6  A  dditional  clutch  control  for 
utility  vehicles.  All  ATVs  of  Category  U 
("Utility")  that  have  a  power  take-off 
(PTO)  or  other  device  requiring  fixed 
engine  or  vehicle  speed,  and  a  clutch 
control  for  engagement  and 
disengagement  of  the  PTO  or  other 
device,  shall  have  the  control  located 
convenient  to  the  oeprator.  Control 
movement  shall  be  forward  or  upward, 
or  both,  for  engagement,  and  rearward 
or  downward,  or  both,  for 
disengagement.  A  durable  label  clearly 
identifying  the  positions  for  engagement 
and  disengagement  for  the  PTO  or  other 
device  shall  be  provided. 

3. 7  Throttle  control.  All  ATVs  shall 
be  equipped  with  a  means  of  controlling 
engine  speed  through  a  throttle  control. 
The  throttle  control  shall  be  located  on 
the  right  side  of  the  handlebar  and  shall 
be  operable  without  removing  the  hand 
from  the  handlebar. 

3.7.1  Operation.  The  throttle  control 
shall  be  self-closing  to  an  idle  position 
upon  release  of  the  operator's  hand  from 
the  control. 

3. 7.2  Options  for  utility  vehicles  with 
PTO  or  other  device.  All  ATVs  of 
Category  U  ("Utility")  that  have  a  power 


take-off  (PTO)  or  other  device  requiring 
fixed  engine  or  vehicle  speed,  and  a 
clutch  control  for  engagement  and 
disengagement  of  the  PTO  or  other 
device,  may  be  equipped  with  a  throttle 
control  which  does  not  meet  the  location 
requirements  of  3.7  or  the  return  to-idle 
requirement  of  3.7.1  provided  that  it 
meets  the  requirements  of  3.7.2.1  through 
3.7.2.4. 

3. 7.2. 1    Operation  of  engine  speed 
control  An  engine  speed  control  for  the 
PTO  or  other  device  shall  be  operable 
only  when  the  PTO  or  other  device  is  in 
operation. 

3.7.Z2    Direction  of  motion.  The 
direction  of  motion  for  such  throttle 
control  for  the  PTO  or  other  device  shall 
be  forward  or  upward,  or  both,  to 
increase  speed,  and  rearward  or 
downward,  or  both,  to  decrease  speed 
or  to  slop. 

3.7.2.3  Automatic  stopping.  A  means 
shall  be  provided  to  automatically  stop 
the  PTO  or  other  device,  or  to  stop  the 
engine,  when  the  operator  leaves  the 
normal  seated  operating  position  of  the 
ATV  while  the  PTO  or  other  device  is 
operating  and  the  transmission  is  in 
gear. 

3.7.2.4  Stationary  operation.  A 
means  may  be  provided  to  allow  use  of 
the  PTO  or  other  device  while  the  ATV 
is  stationary  and  the  operator  is  not  in 
the  normal  seated  operating  position. 
Socfa  means  shall  automatically  return 
to  the  operational  mode  of  3.7.2.3  when 
the  transmission  is  placed  in  gear. 

3.8  Gear  shift  control. 

3.8. 1  Location  of  gear  shift  control. 
All  ATVs  equipped  with  a  gearshift 
control  shall  have  the  control  located  so 
as  to  be  operable  by  the  operator's  left 
foot.  Controls  for  selecting  only  the 
neutral  position,  for  selecting  reverse 
gears,  or  for  selecting  alternative  overall 
transmission  ranges  may  be  located 
differently. 

3.8.2  Operation  of  gear  shift  control. 
An  upward  motion  of  the  operator's  toe 
shall  shift  the  transmission  towards 
higher  (lower  nunierical  gear  ratio) 
gears,  and  a  downward  motion  towards 
lower  gears.  If  three  or  more  gears  are 
provided  it  shall  not  be  possible  to  shift 
from  the  highest  gear  directly  to  the 
lowest  gear,  or  vice  versa.  Controls  for 
selecting  only  the  neutral  position,  for 
selecting  reverse  gears,  or  for  selecting 
alternative  overall  transmission  ranges 
may  be  operated  differently. 

3.9  Neutral  indicator.  AB  ATVs  with 
a  neutral  position,  except  those 
eqikinied  with  a  manual  dotch.  shall 
have  either  a  neutral  indicator  readily 
visible  to  the  operator  when  seated  on 


the  vehicle  or  •  means  to  prevent 
starting  of  the  vehicle  unless  the 
transmission  is  in  the  neutral  position. 
The  indicator,  if  provided,  shsill  be 
activated  whenever  the  ignition  system 
is  on  and  the  transmission  is  in  neutral. 

3.10  Reverse  indicator  All  ATVs 
with  a  reverse  position  shall  have  a 
reverse  indicator  readily  visible  to  the 
operator  when  seated  on  the  vehicle. 
The  indicator  shall  be  activated 
whenever  the  engine  is  running  and  the 
transmission  is  in  reverse. 

3.11  Carry  bar  All  ATVs  shall  be 
equipped  with  a  carry  bar  or  equivalent 
device  located  at  the  rear  of  the  seat  to 
facilitate  manual  lifting  or  moving  of  the 
ATV.  The  carry  bar  shall  be  designed 
and  located  such  that  when  the  ATV  is 
standing  on  its  rear  wheels  and  the 
carry  bar,  on  level  ground,  the  plane 
defined  by  the  centers  of  the  front  and 
rear  wheels  shall  not  pass  beyond  an 
angle  90  degrees  to  the  groiHid. 

3.12  Flag  pole  bracket.  All  ATJn 
shall  have  a  Oag  pole  bracket  at  the  rear 
of  the  vehicle  that  provides  a  rigid 
mounting  location  for  a  flag  pole  having 
a  0.5  in  (13  mm)  diameter  mounting 
shaft. 

3.13  Manual  fuel-shutoff  control.  If 
an  ATV  is  equipped  with  a  manual  fuel- 
shutoff  control,  the  device  shall  be 
operable  as  follows: 

(1)  "On" — control  downward. 

(2)  "OfT"— control  forward  (if  control 
rotates  around  a  transverse  axis)  or 
horizontal — left  or  right  (if  control 
rotates  around  a  longitudinal  axis). 

(3)  "Reserve  on" — control  upward  (if 
provided). 

3.14  Handlebars.  The  handletxir  and 
its  mounting  shall  present  no  rigid 
materials  with  an  edge  radius  of  less 
than  0.125  in  (3.2  mm)  that  may  be 
contacted  by  a  probe  in  the  form  of  a  6.5 
in  (165  mm)  diameter  sphere.  TTie  probe 
shall  be  intnxhiGed  to  the  handlebar 
mounting  area.  It  shall  not  be  possible  to 
touch  any  part  of  any  edge  which  has  a 
radius  of  less  than  0.125  in  (3.2  nun)  with 
any  part  of  the  probe.  Handlebar  cross 
bars,  if  provided,  shaH  be  padded. 

3.15  Operator  foot  environment  All 
ATVs  shall  have  a  structure  or  other 
design  feature  wich  meets  the 
requirements  below. 

31 15. 1     Test  procedure.  Compliance 
shall  be  detemitned  by  introduction  of  a 
probe,  whose  end  is  a  rigid  flat  plane 
surface  3  in  (75  mm)  in  diameter,  in  the 
prescribed  direction  to  the  zones  as 
described  in  3.15.2  and  3.15.3  and  as 
shown  in  Figures  1  and  2  respectively. 
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3.15.1.1  Inserting  probe  vertically 
and  downward.  The  probe  shall  be 
introduced  end  Hnt  in  a  vertical  and 
downward  direction  to  the  zone 
described  in  3.15.2  and  shown  by  the 
shaded  portion  of  Figure  1.  The  end  of 
the  probe  in  its  entirety  shall  remain 
within  the  limits  of  the  zone.  It  shall  not 
penetrate  the  zone  sufficiently  to  touch 
the  ground  when  applied  with  a  force  of 
100  Ibf  (445  N) 

3.15.1.2  Inserting  probe  horizontally 
and  rearward.  The  probe  shall  be 
introduced  end  first  in  a  horizontal  and 
rearward  direction  to  the  zone  described 
in  3.15.3  and  shown  by  the  shaded 
portion  of  Figure  2.  The  end  of  the  probe 
in  its  entirety  shall  remain  within  the 
limits  of  the  zone.  It  shall  not  penetrate 
the  zone  sufficiently  to  touch  the  rear 
tire  when  applied  with  a  force  of  20  Ibf 
(90  N). 

3. 15.2    Zone  in  Figure  1.  The  zone 
shown  in  Figure  1  is  defmed  as  bounded 
by: 

(1)  The  vertical  projection  of  the  rear 
edge  of  the  footrest 

(2)  The  vertical  plane  (line  AA), 
parallel  to  the  vehicle's  longitudinal 
plane  of  symmetry,  that  passes  through 
the  inside  edge  of  the  footrest 

(3)  The  vertical  projection  of  the 
intersection  of  a  horizontal  plane 
passing  through  the  top  surface  of  the 
footrest.  and  the  rear  fender  or  other 
structure. 

(4)  The  vertical  plane  passing  through 
point  0  and  tangent  to  the  outer  front 
surface  of  the  rear  tire. 

(a)  For  footages.  Point  D  is  deHned  as 
the  intersection  of  the  lateral  projection 
of  the  rearmost  point  and  the 
longitudinal  projection  of  the  outermost 
point  of  the  footpeg. 

(b)  For  footboards.  Point  D  is  defined 
as  the  intersection  of  2  Hnes.  The  first  is 
a  hne  perpendicular  to  the  vehicle 
longitudinal  plane  of  symmetry  and  one- 
third  of  the  distance  from  the  front  edge 
of  the  rear  tire  to  the  rear  edge  of  the 
front  tire.  The  second  is  a  line  parallel  to 
the  vehicle  longitudinal  plane  of 
symmetry  and  one-half  the  distance 
between  the  inside  edge  of  the 
footboard  and  the  outside  surface  of  the 
rear  tire. 

3.15.3    Zone  in  Figure  2.  The  shown  in 
Figure  2  is  defmed  as  bounded  by: 

(1)  The  horizontal  plane  passing 
through  the  lowest  surface  of  the 
footrest  on  which  the  operator's  foot 
(boot)  rests  (plane  F). 

(2)  The  vertical  plane  (line  AA). 
parallel  to  the  vehicle  longitudinal  plane 
of  symmetry,  that  passes  through  the 
inside  edge  of  the  footrest 

(3)  The  horizontal  plane  4  in  (100  mm) 
above  plane  F. 


(4)  The  vertical  plane  (line  BB). 
parallel  to  the  vehicle  longitudinal  plane 
of  symmetry  and  2  in  (50  mm)  inboard  of 
the  outer  surface  of  the  rear  tire. 

3. 15.4    Requirements  for  vehicles 
with  non-fixed  structure.  In  the  case  of 
vehicles  equipped  with  a  non-fixed  type 
(i.e.  foldable.  removable  or  retractable) 
structure  intended  to  meet  the 
requirements  of  this  section,  such 
vehicles  shall  be  equipped  with  one  of 
the  following: 

3.15.4.1  Warning  device.  A  warning 
device  (i.e.  buzzer  or  indicator)  to 
indicate  that  the  structure  is  not  in  the 
position  needed  to  comply  with  these 
requirements,  or 

3. 15.4.2  Device  to  prevent  operation 
of  vehicle.  A  device  to  prevent  the 
vehicle  from  being  operated  under  its 
own  power  if  the  structure  is  not  in  the 
position  needed  to  comply  with  these 
requirements,  or 

3. 15.4.3  Structure  that  prevents 
normal  use  of  footrest  when  structure  is 
folded,  retracted,  or  removed.  A 
structure  that  can  be  folded,  retracted, 
or  removed,  such  that  when  the 
structure  is  folded,  retracted,  or 
removed,  the  ATV  can  not  be  operated 
using  the  footrest  in  the  normal  manner. 

3.16  Lighting  Equipment 

3.16.1  Headlights  and  taillights.  All 
ATVs  except  Category  Y  vehicles  shall 
have  at  least  one  headlight  projecting  a 
white  light  to  the  front  of  the  vehicle, 
and  at  least  one  taillight  projecting  a  red 
light  to  the  rear  of  the  vehicle. 

3. 16.2  Requirements  for  category  Y 
vehicles.  Category  Y  vehicles  shall  not 
have  a  headlight  or  a  taillight. 

3.17  Spark  arrester  All  ATVs  shall 
have  a  spark  arrester  of  a  type  that  is 
qualified  according  to  the  United  States 
Department  of  Agriculture  Standard 
5100.1a. 

3.18  Tire  marking.  All  ATV  tires 
shall  carry  the  following  markings: 

3.18.1  Inflation  pressure.  Both  tire 
sidewalls  shall  be  marked  with  the 
operating  pressure  or  the  following 
statement  or  an  equivalent  message: 

"SEE  VEHICLE  LABEL  OR  OWNER'S 
MANUAL  FOR  OPERATING 
PRESSURE."  The  messages  required  by 
this  section  shall  be  in  capital  letters  not 
less  than  0.156  in  (4  mm)  in  height 

3.18.2  Bead  seating  pressure.  Both 
tire  sidewalls  shall  be  marked  with  the 
following  statement,  or  an  equivalent 
message:  "Do  Not  Inflate  Beyond  **  psi 
(**kPa)  When  Seating  Bead). 

3.18.3  Other  markings.  Both  tire 
sidewalls  shall  have  the  follo%ving 
information,  except  where  noted. 

(1)  The  manufacturer's  name  or  brand 
name. 

(2)  On  one  tire  sidewall.  the  three  digit 
week  and  year  of  manufacture  in 


accordance  widi  40  CFR.  Chapter  V. 
9  574.5(d)  fourth  grouping. 

(3)  The  size  nomenclature  of  the  tire 
(e.g.  AT  22/10-e*)  as  standardized  by 
the  Tire  and  Rim  Associatioa  Inc.  or 
Japan  Automobile  Tire  Manufacturers 
Association.  Ina 

(4)  The  word  "tubeless"  for  a  tubeless 
ttre. 

(5)  The  phrase  or  abbreviations  "Not 
For  Highway  Use,"  "Not  For  Highway 
Service."  or  "NHS." 

3.18.4    Letter  sizes.  The  information 
required  by  3.18.2  and  3.18.3  shall  be  in 
letters  or  numerals  no  less  than  .078  in  (2 
mm)  in  height 

3.19  Tire  pressure  gauge.  All  ATVs 
shall  be  provided  with  a  tire  pressure 
gauge  appropriate  for  the  recommended 
operating  tire  pressure  for  the  vehicle. 
All  ATVs  shall  have  a  means  of  carrying 
the  tire  pressure  gauge. 

3.20  Security.  All  ATVs  shall  have  a 
means  to  deter  unauthorized  persons 
from  using  the  ATV.  A  key-operated  or 
equivalent  system  (with  a  minimum  of 
3O0  exclusive  combinations)  shall  be 
provided  for  all  ATVs  except  Category 
Y  vehicles,  which  may  use  a  security 
system  without  multiple  exclusive 
combinations. 

3.21  Owner's  manual.  All  ATVs  shall 
be  provided  with  a  manual  at  the  point 
of  sale.  All  ATVs  shall  be  equipped  with 
a  means  of  carrying  the  owner's  manual 
that  protects  it  &t>m  destructive 
elements  while  allowing  reasonable 
access. 

4.  Youth  Vehicle  Requirements 

4.1  Speed  limiting  devices.  All 
Category  Y  ATVs  shall  be  equipped 
with  a  means  of  limiting  the  maximum 
speed  attainable  by  the  ATV. 

4.1.1  Tools  must  be  needed  to  adjust 
or  remove  device.  The  means  of  limiting 
maximum  speed  may  be  adjustable  or 
removable  or  both,  but  shall  have  means 
to  prevent  adjustment  or  removal 
without  the  use  of  tools. 

4.1.2  Maximum  speeds.  Speed 
limiting  devices  for  Category  Y-6  ATVs 
shall  be  capable  of  limitimg  maximum 
speed  to  10  mph  (16  km/h)  or  less  when 
tested  according  to  4.3.  Speed  limiting 
devices  for  Category  Y-12  ATVs  shall 
be  capable  of  limiting  maximum  speed 
to  15  mph  (24  km/h)  or  less  when  tested 
according  to  4.3. 

4.1 .3  Delivery  of  vehicle  from 
manufacturer.  All  Category  Y  ATVs 
shall  be  delivered  from  the  manufacturer 
or  its  designee  with  the  speed  limiting 
device  adjusted  to  limit  maximum 
vehicle  speed  as  specified  in  4.1.2. 

4.2  Maximum  unrestricted  speed 
capability.  When  tested  according  to  the 
procedure  specified  in  4.3,  with  any 
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removable  speed  limiting  devices 
removed  and  with  any  adjustable  speed 
limiting  devices  adjusted  to  provide  the 
vehicles  maximum  speed  capability,  the 
maximum  speed  capability  of  Category 
Y-6  ATVs  shall  be  15  mph  (24  km/h)  or 
less  and  the  maximum  speed  capability 
of  Category  Y-12  ATVs  shall  be  30  mph 
(48  km/h)  or  less. 

4.3    Maximum  speed  capability 
measurement. 

4.3.1  Test  conditions.  Test  conditions 
shall  be  as  follows: 

(1)  ATV  test  weight  shall  be  unloaded 
vehicle  weight  plus  the  vehicle  load 
capacity  (including  test  operator  and 
instrumentation),  with  any  added  weight 
secured  to  the  seat  or  carrier  (if 
equipped). 

(2)  Tires  shall  be  inflated  to  the 
pressures  recommended  by  the  vehicle 
manufacturer  for  the  vehicle  test  weight 

(3)  The  test  surface  shall  be  clean,  dry, 
smooth  and  level  concrete,  or 
equivalent 

4.3.2  Test  procedure.  Measure  the 
maximum  speed  capabfhty  of  the  ATV 
using  a  radar  gun  or  equivalent  method. 
The  test  operator  shall  accelerate  the 
ATV  until  maximum  speed  is  reached, 
and  shall  maintain  maximum  speed  for 
at  least  100  ft  (30.5  m).  Speed 
measurement  shall  be  made  when  the 
ATV  has  reached  a  stabilized  maximum 
speed.  Two  test  runs  shall  be  made,  in 
opposite  directions,  and  the  maximum 
speed  capability  of  the  ATV  shall  be 
considered  to  be  the  average  of  these 
two  runs. 

5.  Service  Brake  Performance 

5.1     Test  conditions.  Test  conditions 
shall  be  as  follows: 

(1)  The  ATV  shall  be  tested  at  the 
appropriate  test  weight  described 
below: 

(a)  If  the  vehicle  load  capacity 
specified  by  the  manufacturer  is  200  lb 
(91  kg)  or  more,  the  ATV  test  weight 
shall  be  the  unloaded  vehicle  weight 
plus  200  lb  (91  kg)  (including  test 
operator  and  instrumentation),  with  any 
added  weight  secured  to  the  seat  or 
carrier  (if  equipped). 

(b)  If  the  vehicle  load  capacity 
specified  by  the  manufacturer  is  less 
than  200  lb  (91  kg),  the  ATV  test  weight 
shall  be  the  unloaded  vehicle  weight 
plus  the  vehicle  load  capacity  (including 
test  operator  and  instrumentation),  with 
any  added  weight  secured  to  the  seat  or 
carrier  (if  equipped). 

(2)  Tires  shall  be  inflated  to  the 
pressures  recommended  by  the  vehicle 
manufacturer  for  the  vehicle  test  weight. 

(3)  Engine  idle  speed  and  ignition 
timing  shall  be  set  according  to  the 
manufacturer's  recommendations. 


(4)  Ambient  temperature  shall  be 
between  32  T  (0  °C)  and  100  °F  (38  °C). 

(5)  The  test  surface  shall  be  clean,  dry, 
smooth  and  level  concrete,  or 
equivalent. 

(6)  Any  removable  speed  limiting 
devices  shall  be  removed.  Any 
adjustable  speed  limiting  devices  shall 
be  adjusted  to  provide  the  vehicle's 
maximum  speed  capability. 

5.2    Test  procedure.  The  test 
procedure  shall  be  as  follows: 

(1)  Measure  the  maximum  speed 
capability  of  the  ATV  using  a  radar  gun 
or  equivalent  method.  The  test  operator 
shall  accelerate  the  ATV  until  maximum 
speed  is  reached,  and  shall  maintain 
maximum  speed  for  at  least  100  ft 

(30.5  m).  Speed  measurement  shall  be 
made  when  the  ATV  has  reached  a 
stabilized  maximum  speed.  Two  test 
runs  shall  be  made,  in  opposite 
directions,  and  the  maximum  speed 
capability  of  the  ATV  shall  be 
considered  to  be  the  average  of  these 
two  runs.  Determine  the  braking  test 
speed.  The  braking  test  speed  is  the 
speed  that  is  the  multiple  of  5  mph 
(8  km/h)  which  is  4  mph  (6  km/h)  to  8 
mph  (13  km/h)  less  than  the  maximum 
speed  capability  of  the  ATV. 

(2)  Burnish  the  front  and  rear  brakes 
by  making  200  stops  from  the  braking 
test  speed  or  30  mph  (48  km/h), 
whichever  is  lower.  Stops  shall  be  made 
by  applying  front  and  rear  service 
brakes  simultaneously,  and  braking 
decelerations  shall  be  from  0.2g  to  0.5g. 

(3)  After  burnishing,  adjust  the  brakes 
according  to  the  manufacturer's 
recommenda  f  ion. 

(4)  Make  six  stops  from  the  braking 
test  speed  or  30  mph  (48  km/h), 
whichever  is  lower.  Stops  shall  be  made 
by  applying  front  and  rear  service 
brakes  simultaneously,  and  braking 
decelerations  shall  be  from  0.2g  to  0.5g. 

(5)  Make  four  stops  from  the  braking 
test  speed,  applying  the  front  and  rear 
service  brakes.  Measure  the  speed 
immediately  before  the  service  brakes 
are  applied.  Measure  the  stopping 
distance. 

(a)  For  all  ATVs  other  than  youth 
model  ATVs.  hand  lever  brake  actuation 
force  shall  be  not  less  than  5  Ibf  (22N) 
and  not  more  than  55  Ibf  (245  N).  and 
foot  pedal  brake  actuation  force  shall  be 
not  less  than  10  Ibf  (44  N)  and  not  more 
than  90  Ibf  (400  N). 

(b)  For  youth  model  ATVs.  hand  lever 
brake  actuation  force  shall  be  not  less 
than  5  Ibf  (22  N)  and  not  more  than  30 
Ibf  (133  N)  and  foot  pedal  brake 
actuation  force  shall  be  not  less  than  10 
and  not  more  than  50  Ibf  (222  N). 

(c)  For  all  ATVs  other  than  youth 
model  ATVs.  the  initial  application  of 
lever  force  shall  be  1.2  in  (30  mm)  from 


the  end  of  the  brake  lever.  For  youth 
model  ATVs,  the  point  of  initial 
application  of  lever  force  shall  be  1  in 
(25  mm)  from  the  end  of  the  brake  lever. 
The  direction  of  lever  force  application 
shall  be  perpendicular  to  the  handle  grip 
in  the  plane  in  which  the  brake  lever 
rotates.  The  point  of  application  of  pedal 
force  shall  be  the  center  of  the  foot 
contact  pad  of  the  brake  pedal,  and  the 
direction  of  force  application  shall  be 
perpendicular  to  the  foot  contact  pad 
and  in  the  plane  in  which  the  brake 
pedal  rotates. 
5.3    Performance  requirements. 

5.3.1  A  TVs  with  lower  maximum 
speed  capability.  During  the  four  stops 
of  5.2(5),  all  ATVs  with  a  maximum 
speed  capability  of  18  mph  (29  km/h)  or 
less  shall  be  capable  of  making  at  least 
one  stop  that  complies  with  the 
relationship  SS  V  where  S  equals  the 
stopping  distance  (in  feet)  and  V  equals 
the  braking  test  speed  (in  miles  per 
hour). 

5.3.2  A  TV  with  higher  maximum 
speed  capability.  During  the  four  stops 
of  5.2(5),  all  ATVs  with  a  maximum 
speed  capability  greater  than  18  mph  (29 
km/h)  shall  be  capable  of  making  at 
least  one  stop  that  demonstrates  an 
average  deceleration  of  0.6g  or  greater. 
Average  deceleration  can  be  determined 
according  to  the  following  formula: 

D  =  (0.033)  X  V  V  S;  where  D  is 
deceleration  (in  g),  V  is  vehicle  speed 
immediately  before  the  service  brakes 
are  applied  (in  miles  per  hour),  and  S  is 
stopping  distance  (in  feet). 

6.  Parking  Brake  perfonnance 

6.1     Test  conditions.  Test  conditions 
shall  be  as  follows: 

(1)  ATV  test  weight  shall  be  the 
unloaded  vehicle  weight  plus  weight 
secured  to  the  seat  or  carrier  (if 
equipped),  which  is  equal  to  the  vehicle 
load  capacity. 

(2)  Tires  shall  be  inflated  to  the 
pressures  recommended  by  the  vehicle 
manufacturer  for  the  vehicle  test  weight 

(3)  The  test  surface  shall  be  clean,  dry, 
smooth  concrete  or  equivalent  having  a 
30  percent  grade. 

62    Test  procedure.  The  lest 
procedure  shall  be  as  follows: 

(1)  Burnish  the  service  brakes 
according  to  the  procedure  specified  in 
5.2(2) 

(2)  Adjust  the  parking  brake  or  other 
device  according  to  the  procedure 
recommended  by  the  vehicle 
manufacturer. 

(3)  Position  the  ATV  facing  downhill 
on  the  test  surface,  with  the  longitudinal 
axis  of  the  ATV  in  the  direction  of  the 
grade.  Apply  the  parking  brake  or  other 
device  and  place  the  transmission  in 
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neutral  or  park  (if  equipped),  and  leave 
the  ATV  undisturbed  for  5  minutes. 
Repeat  the  test  with  the  ATV  positioned 
facing  uphill  on  the  test  surface. 

6.3    Performance  requirements. 
When  tested  according  to  the  procedure 
speciHed  in  S.2.  the  parking  brake  shall 
be  capable  of  holding  the  ATV 
stationary  on  the  test  surface,  to  the 
limit  of  traction  of  the  tires,  for  5 
minutes  in  both  uphill  and  downhill 
directions. 

7.  Pitch  StabUity 

7.  /     Test  conditions.  Test  conditions 
shall  be  as  follows: 

(1)  The  vehicle  shall  be  in  standard 
condition,  without  accessories.  The 
vehicle  and  components  shall  be 
assembled  and  adjusted  according  to 
the  manufacturer's  instructions  and 
specifications. 

(2)  Tires  shall  be  inflated  to  the 
vehicle  manufacturer's  recommended 
settings  for  normal  operation.  If  more 
than  one  pressure  is  specified,  the 
lowest  value  shall  be  used. 

(3)  All  fluids  shall  be  full  (oil.  coolant, 
etc.)  except  that  fuel  shall  be  not  less 
than  %  full.  Vehicles  shall  be  unladen: 
no  rider,  cargo,  or  accessories. 

(4)  Steerable  wheels  shall  be  held  in 
the  straight  ahead  position. 

(5)  Adjustable  suspension  components 
shall  be  set  to  the  values  specifled  at  the 
point  of  delivery  to  the  dealer. 

(6)  Suspension  components  shall  be 
fixed  by  means  of  a  locking  procedure 
such  that  they  remain  in  the  same 
position  and  displacement  as  when  the 
unladen  vehicle  is  on  level  ground,  and 
in  the  conditions  specified  in  7.1(1) 
through  7.1(5). 

7^    Test  procedure.  The  test 
procedure  shall  be  as  follows: 

(1)  Measure  and  record  the  wheelbase 
(L).  The  measurement  of  this  length  shall 
be  done  with  an  accuracy  of  ±  0.2  in 
(5nun)  or  ±  0.5%,  whichever  is  greater. 

(2)  Measure  and  record  the  front  and 
rear  weights.  (W(  and  Wr.  respectively). 
Wf  is  the  sum  of  the  front  tire  loads:  and 
W,  is  the  sum  of  the  rear  tire  loads,  with 
the  vehicle  level  and  in  the  condition 
specified  in  7.1.  The  measurements  of 
these  weights  shall  be  done,  with  an 
accuracy  of  ±  1.1  lb  (0,5  kg)  or  ±  as%. 
whichever  is  greater. 

(3)  Using  the  values  obtained  in  7.2(1) 
and  7.2(2).  above,  compute  and  record 
the  quantity: 


W, 


-  L 


Wr»W, 

(4)  Measure  and  record  die  vertical 
height  between  the  rear  axle  center  and 


the  ground  (Rr).  This  measurement  shall 
be  done  on  level  ground,  with  the 
vehicle  in  the  conditions  specified  in  7.1. 
with  an  accuracy  of  ±  0.1  in  (3  mm)  or 
±  1.5%.  whichever  is  greater. 

(5)  Measure  and  record  the  balancing 
angle  alpha.  The  procedure  for  obtaining 
this  value  is  as  follows:  With  the  vehicle 
initially  on  a  level  surface,  the  front  of 
the  vehicle  shall  be  rotated  upward 
about  the  rear  axle  without  setting  the 
rear  parking  brake  or  using  stops  of  any 
kind,  until  the  vehicle  is  balanced  on  the 
rear  tires.  The  balancing  angle  alpha 
through  which  the  vehicle  is  rotated 
shall  be  measured  and  recorded  with  an 
accuracy  of  ±  0.5  degrees.  If  an 
assembly  protruding  from  the  rear  of  the 
vehicle,  such  as  a  carry  bar  or  trailer 
hitch  or  hook  interferes  with  the  ground 
surface,  so  as  to  not  allow  a  balance  to 
be  reached,  the  vehicle  shall  be  placed 
on  blocks  of  sufficient  height  to 
eliminate  the  interference. 

(6)  Repeat  the  measurement  in  7.2(5) 
and  determine  if  the  two  individual 
measurements  are  within  1.0  degree  of 
each  other.  If  they  are  not.  repeat  the 
measurements  two  more  times  and 
compute  the  average  of  the  four 
individual  measurements,  and  use  that 
as  the  value. 

7.3    Performance  requirement. 

7.3.1    Computation.  Using  the  values 
obtained  in  7,2(3),  7.2(4),  and  7.2(6). 
compute  the  pitch  stability  coefficient: 

L  tan  alpha 


U+R,  tan  alpha 


7.3.2    Requirement  The  pitch 
stability  coefficient  calculated  according 
to  7.3.1  above,  shall  be  at  least  \Si. 

Appendices  (These  Appendices  are 
not  part  of  the  voluntary  standard  but 
are  included  for  information  only.) 

Appendix  A — Rationale 

This  appendix  gives  the  rationale 
behind  various  requirements  of  this 
voluntary  standard.  The  section 
numbers  in  this  appendix  correspond  to 
those  used  in  the  body  of  the  standard. 

2.  Definitions 

All  terrain  vehicle  (ATV).  The 
definition  of  all  terrain  vehicle  was 
arrived  at  after  considering  the 
important  aspects  of  the  configurations 
of  vehicles  that  currently  exist  in  the 
marketplace.  The  size  and  weight  limits 
are  those  determined  to  be  suitable  for 
the  kinds  of  uses  intented  for  these 
vehicles.  ATVs  are  subdivided  into  four 
categories,  depending  on  the  type  of  use 
intended  by  the  manufacturer  or  its 
designee,  in  order  to  specify  what 


requirements  are  important  to  the  user 
or  type  of  use. 

3.  Vehicle  Equipment  and  Configuratioa 

3.1  Service  Brakes.  It  is  important 
that  the  location  and  method  of 
operation  of  the  brake  control  be 
standardized.  The  specified  control 
locations  are  consistent  with  current 
motorcycle  and  ATV  practice. 

3.2  Parking  brake.  The  parking  bralu 
is  intended  to  prevent  rolling  movement 
of  an  ATV  when  it  is  parked  and  left 
unattended. 

3.3  Mechanical  suspension. 
Mechanical  suspension  is  provided  to  . 
increase  operator  comfort  and  should 
also  assist  in  reducing  operator  fatigue. 

3.4  Engine  stop  switch.  An  engine 
stop  switch  shall  be  provided  in  a 
common  location,  be  easily  identified, 
and  be  of  a  type  which  does  not  require 
the  operator  to  hold  the  switch  in  the  off 
position.  The  following  reasons  were 
considered  in  making  the  location 
determination: 

(1)  Most  current  and  prior  model  year 
ATVs  are  equipped  with  switches  on  the 
left  side. 

(2)  This  location  is  consistent  with  the 
prevailing  practice  for  off-road 
motorcycles. 

(3)  The  f<^nt  brake  control  is  on  the 
right  handlebar. 

(4)  The  right  hand  typically  operates 
both  throttle  and  brake  controls,  while 
the  left  hand  may  have  a  clutch  control 
or  rear  brake  control,  but  not  both,  and 
sometimes  neither. 

(5)  The  left  thumb  is  not  used  to 
operate  any  major  control. 

In  sum.  it  was  determined  that 
prevailing  practice  in  ATV  and  off-road 
motorcycle  construction  dictates  ihat 
the  engine  stop  switch  be  located  on  the 
left  handlebar. 

3.5  Manual  clutch  control.  Location 
of  a  manual  clutch  control  lever  on  the 
left  side  handlebar  is  dictated  by  the 
fact  that  this  control  is  used  in 
conjuction  with  the  throttle  and  must  be 
on  the  handlebar  opposite  from  the 
throttle  control.  The  location  of  this 
control  is  consistent  with  current 
motorcycle  and  ATV  practices. 

3.6  Additional  clutch  control.  ATVs 
may  be  equipped  with  a  power  take  off 
or  other  device  which  uses  drive  or 
propulsion  provided  by  the  ATV  engine. 
A  standardized  method  of  o{>eration  is 
provided  is  such  device  is  controlled 
through  a  clutch. 

3.7  Throttle  control.  A  conunon 
location  and  certain  aspects  of 
operation  of  the  throttle  control  are 
important.  The  selection  of  the  right  side 
location  and  the  requirement  that  the      | 
throtde  be  self-closing  to  idle  are  ^ 
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consistent  with  conunon  practice  on 
motorcycles  and  snowmobiles,  as  well 
as  on  ATVs. 

3.8  Gear  shift  control.  A  common 
location  and  method  of  operation  of  the 
gearshift  control  will  standardize  this 
control  The  left  foot  location  and  the 
upward  motion  to  select  higher  gears 
was  chosen  to  provide  omsistency  with 
motorcycle  practice. 

3.0   Neutral  indicator.  A  neutral 
indicator  may  help  prevent  inadvertent 
starting  in  gear  of  an  ATV  equipped 
with  a  centrifugal  clutch.  The  indicator 
is  not  needed  on  an  ATV  equipped  with 
a  manual  clutch  control.  It  is  difficult  to 
start  the  engine  of  such  an  ATV  except 
when  the  transmission  is  in  neutral, 
unless  the  manual  clutch  is  disengaged. 

3.10  Reverse  indicator.  A  reverse 
indicator  informs  and  reminds  the 
operator  that  reverse  has  been  engaged. 

3.11  Carry  bar.  The  ATV  operator 
can  encounter  situations  requiring 
manual  lifting  or  maneuvering  of  the 
ACV.  The  carry  bar  at  the  rear  of  the 
seat  facilitates  such  action,  when 
necessary.  Some  ATVs  may  be  stored  or 
transported  by  standing  them  on  end 
and  securing  them  in  this  position  so 
that  they  take  up  less  space.  The  carry 
bar  can  provide  support  for  this  purpose, 
and  the  requirement  that  the  wheel 
centers  not  pass  beyond  a  90  degree 
angle  is  intended  ot  facilitate  this 
purpose. 

3. 12  Flag  pole  bracket  Flag  poles  are 
required  by  law  in  certain  areas.  The 
device  used  for  this  purpose  usually  is  a 
long,  thin  pole  with  a  brightly  colored 
flag  at  the  top.  The  requirement  for  a 
flag  pole  bracket  is  intended  to  ensure 
that  a  secure  location  is  provided  for  the 
installation  of  the  pole. 

3. 13  Manual  fuel  shutoff.  Specified 
operation  of  this  control  is  consistent 
with  current  motorcycle  practice.  These 
requirements  do  not  apply  to  non- 
manual  fuel  shut  0^  methods;  i.e.. 
electric,  vacuum,  or  other  means  not 
requiring  direct  operator  action. 

3.14  Handlebars.  The  intention  is  to 
help  minimize  the  risk  of  injury  due  to 
contact  with  the  handlebar  mounting 
area.  The  purpose  of  the  specific  test 
procedures  provided  is  to  determine 
which  parts  can  be  contacted  by  the 
operator's  head.  The  minimum  edge 
radius  specified  will  preclude  the  use  of 
sharp  edges  that  might  contribute  to 
injury.  Handlebar  crossbars  should  be 
padded  to  reduce  the  potential  for  facial 
injury  in  the  event  of  an  accident. 

3.15  Operator  foot  environment  The 
operator  foot  environment  configuration 
is  intended  to  reduce  the  possibility  of 
inadvertent  contact  between  the 
operator's  boot  and  the  ground 
immediately  in  front  of  the  rear  tire,  or 


the  rear  tire  itself.  Differing  zones  are 
defined  for  vehicles  equipped  with 
footpegs  (designed  to  support  the 
operator's  foot  tvith  a  relatively  narrow 
bar),  and  footboards  (designed  to 
support  the  operator's  foot  with  a 
platform-type  structure). 

3. 16  Lighting.  ATVs  of  Category  G. 
S,  and  U  can  be  expected  to  be  used  at 
night  or  under  low  visibility  conditions. 
In  the  case  of  recreational  ATVs  this 
might  be  because  the  operator  elects  to 
ride  under  those  conditions,  or  because, 
after  participating  in  some  activity,  it 
may  not  be  possible  to  return  to  base 
during  daylight.  In  the  case  of  a 
Category  U  ATV,  the  utility  purposes  for 
its  operation  may  not  coincide  with 
daylight  hours  or  the  unit  may  be  used 
in  an  area  where  artificial  lighting  is 
needed.  For  these  ATVs,  there  are 
occasions  when  lighting  equipment  is 
required  or  desirable  for  the  purpose  of 
illumination  or  identification  or  both. 
The  use  by  young  operators  of  Category 
Y  ATVs  under  nighttime  and  low 
visibility  conditions  is  to  be  discouraged 
by  proscribing  the  installation  of  lighting 
equipment.  Moreover,  proper 
supervision  of  youthful  operators  is 
necessary  and  would  be  difficult  under 
those  conditions. 

3.17  Spark  arrester.  Performance 
requirements  for  spark  arresters,  and 
requirements  that  certain  vehicles  be 
equipped  with  a  qualified  spark  arrester 
when  used  in  certain  areas,  are  enforced 
by  state  and  federal  authorities. 

3.18  Tire  marking.  ATV  tires  operate 
at  pressures  substantially  below  those 
common  for  other  powered  vehicles. 
Information  concerning  these  low 
pressures  is  provided  on/with  the 
vehicles.  The  intent  of  this  section  is  to 
emphasize  the  low-pressure  nature  of 
these  tires,  direct  the  operator  to 
appropriate  sources  of  specific  operating 
pressure  recommendations,  and  to 
provide  other  valuable  information. 

3. 19  Tire  pressure  gauge. 
Maintenance  of  the  correct  tire  pressure 
is  important  to  the  handling 
characteristics  of  the  ATV.  A  special 
gauge  is  needed  because  ATV  tires  use 
a  much  lower  tire  pressure  than  other 
vehicles. 

3.20  Security.  The  intention  is  to 
permit  the  person  in  control  of  an  ATV 
to  retain  control  and  regulate  the  use  of 
the  vehicle.  A  security  system  with  300 
exclusive  combinations  is  typically  used 
for  on-road  motorcycles. 

3.21  Owner's  manual.  An  owner's 
manual  is  required  because  it  is 
necessary  that  certain  information  be 
available  to  the  owner/operator  and  it  is 
not  possible  to  provide  all  this  material 
on  labels  affixed  to  the  vehicle. 


4.  Youdi  Vdiicle  Requirements. 

This  section  requires  that  all  Category 

Y  ATVs  be  equipped  with  an  adjustable 
or  removable  speed  limiter.  The  intent  is 
to  provide  a  means  by  which  the 
supervising  adult  can  limit  the  ATVs 
maximum  speed  capability  according  to 
the  skill  and  experience  of  the  young 
rider.  By  further  requiring  that  Category 

Y  ATVs  be  delivered  with  the  speed 
limiter  adjusted  to  provide  the  specified 
slow  maximum  speeds,  it  is  expected 
that  higher  speeds  will  not  be  used 
unless  the  supervising  adult  has 
determined  that  the  young  rider  has  the 
skill  and  experience  \o  operate  the  ATV 
at  higher  speeds. 

This  section  also  includes  a 
requirement  that  the  maximum 
unrestricted  speed  capability  of 
Category  Y  ATVs  be  limited.  It  was 
decided  to  include  this  requirement  even 
though  no  evidence  could  be  found  to 
indicate  that  the  requirement  is  needed. 

5.  Service  Brake  Perfmmance 

This  section  estabhshes  minimum 
braking  performance  requirements 
which  are  intended  to  help  ensure  that 
ATVs  are  equipped  with  brake  systems 
that  are  adequate  for  stopping  the 
vehicle.  The  requirements  in  this  section 
are  patterned  after  the  requirements  in 
Federal  Motor  Vehicle  Safety  Standard 
No.  122  (FMVSS  122),  Motorcycle  Brake 
Systems. 

The  pertinent  elements  of  FMVSS  122 
were  selected  for  inclusion  in  this 
standard,  based  on  the  knowledge  and 
experience  of  the  manufacturers. 
Certain  requirements  which  appear  in 
FMVSS  122  were  not  included,  because 
they  were  determined  to  be 
inappropriate,  or  because  it  was  thought 
that  they  would  add  complexity  without 
providing  any  benefit.  After  deciding 
which  elements  of  FMVSS  122  to 
include,  some  of  the  specific  provisions 
were  changed  to  accommodate  (1) 
physical  differences  between  ATVs  and 
motorcycles,  and  (2)  differences 
between  the  off-road  operating 
environment  of  ATVs  and  the  on-road 
operating  environment  of  motorcycles. 

6.  Parlung  Brake  Perfonnaoce 

The  paricing  brake  performance 
requirements  are  intended  to  help 
ensure  that  ATV  parking  brakes  are 
adequate  to  prevent  rolling  movement  of 
an  ATV  when  it  is  parked  and  left 
unattended.  The  requirements  were 
patterned  after  similar  requirements 
which  appear  in  existing  standards  for 
vehicles  such  as  motorcycles,  multi- 
purpose passenger  vehicles,  riding  lawn 
mowers,  and  golf  carts. 
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Appendix  2— Consent  Decree  Provisions 
Mandatory  Warnings  and  Training 

Background 

On  April  2a  1988,  a  Bnal  Consent 
Decree  was  approved  by  the  four  major 
Japanese  All-Terrain  Vehicle  (ATV) 
manufacturers,  one  U.S.  ATV 
manufacturer,  and  the  U.S.  Consumer 
Product  Safety  Commission  (CPSC).  The 
Consent  Decree  resolves  a  lawsuit 
brought  by  the  Department  of  Justice  on 
behalf  of  the  CPSC  against  the  principal 
manufacturers  of  All  Terrain  Vehicles. 
While  the  decree  is  binding  only  on  the 
Tive  manufactiirers  who  are  parties  to 


the  suit  the  CPSC  encourages  all  ATV 
manufacturers  to  comply  with  the 
decree's  requirements. 

This  Appendix  explains  three 
requirements  of  the  decree:  these 
requirements  concern  labeling,  owner's 
manuals,  and  training.  (There  are 
variations  between  the  explanations 
given  below  and  the  language  of  the 
Consent  Decree.  If  any  inadvertent 
inconsistencies  exist,  the  language  of  the 
Consent  Decree  should  be  followed.) 

I.  Labeling 

The  labeling  provision  requires  four 
labels  on  every  ATV  manufactured  after 


1988.  Each  label  must  conform  to  the 
following  requirements  for  text,  color 
scheme,  format,  durability,  and 
placement. 

A.  TexL  The  warning  labels  are 
shown  in  Figure  1.  The  labels  concern 
the  following  topics:  (1)  General  warning 
label.  (2)  age  recommendation  warning 
label.  (3J  passenger  warning  label,  and 
(4)  tire  pressure  recommendations.  With 
the  exception  of  the  tire  pressure  label, 
the  text  of  each  label  must  be  identical 
to  that  of  the  examples  shown  in  Figure 
1. 

BHXMG  CODE  nSS-Ol^ 
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Figure  1 


—  Orange 


WARNING 


Riding  as  a  passenger  can  cause  the 
ATV  to  go  out  off  control. 

Loss  off  control  can  cause  a  collision 
or  rollover,  which  can  result  in 
severe  injury  or  death. 

NEVER  ride  as  a  passenger. 


Orange 


Operating  this  ATV  if  you  are  under 
the  age  of  16  increases  your  chance 
of    severe    injury    or    death. 

NEVER  operate  this  ATV  if  you  are 
under    age    16. 


Red 


BEST  COPY  AVAILABLE 
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WAKNlNG 


7 


TMS  VIMCLI  CAN  M  HA2AMOOUS  TO  OPOUTI. 

A  collision  or  rollover  can  occur  qukkly.  even  during 
routine  maneuvers  such  as  turning  artd  <krnnq  on  Nils  or 
over  oh«i*cles.  if  you  fail  to  take  proper  precautions. 

K    f^*    HJURV  OR  OCATH  can  result  if  you  do  not 

fo  se  instructions  : 

•  a&  ui«lC  VOU  OMDUn  TMS  «nv,  MAD  THE 
OWNOrS  MANUAL  AND  ALL  LAMLS. 

•  MirvT9»  t)PCltm  TMt  ATV  WITNOUT  PWOPgn 

"*■"»*   -.  is,    3«ginners  should  complete  a 
(.Crimea  iraining  course. 

•  NCVBI  CAMRV  A  PASSCNQCR.  You  increase 
your  risk  of  losing  control  if  you  carry  a  passenger 

•  NKvni  opourri  tnm  atv  on  mvio 

tllfACll.  You  increase  your  risk  of  losing 
cont--'  '    -)u  operate  this  ATV  on  pavement. 

EVk^    4>eiUTI  TMS  atv  on  PUMJC  NOADS. 

You  can  collide  with  anottter  vetiicle  if  you  operate 
this  ATV  on  a  public  road. 

ALWAYS  WriAII  AN  A^MIOVID  MOTONCVCLS 

r,  eye  protection,  and  protective  clothing. 

MttUMl  ALCOHOL  OR  ONUGS  before 
or  ••  crating  tfMS  ATV. 

NKV^u   j^-OUn  TMS  ATV  AT  KXCOSIVS 

•tjfswx!%.  vou  increase  your  risk  of  losing  control 

iptralt  tiM  ATV  at  speeds  too  fast  for  ttte 
lerraNi,  visibiMy  conditions,  or  your  eiperience. 

OTMBR  STUNTS. 


•  Nl\ 


Orange 


7 


Orange 


AWAaNiNQ     / 

^IN%f  P 

%   '   •*  ^        ■«  ..  ..    - 

■ 

Operation  of  this  ATV  by  children 
under  the  age  of  18  increases  tlie 
risk    of    severe    injury    or   death. 

- 

Adult     supervision     required 
for     children     under     age     16. 

NBVIII    permit    children    under 
age    12    to   operate    this     ATV. 

. 

Red 


cooc  tsss-et-c 


-'HAJiAv^ 


n.^ 


WTmfrT^ 


,"'»iik.-a.  t^^Mia  ' 
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The  text  requirement  for  the  tire 
pressure  label  allow  some  discretion  for 
additional  information  to  be  placed  on 
the  label  and  give  manufacturers  the 
option  of  using  one  or  two  labels, 
depending  on  the  amount  of  information 
they  need  to  transmit  to  the  user.  If  a 
manufacturer  elects  to  use  only  one 
label,  the  label  must  contain  at  least  the 
following  statements: 

"Improper  tire  pressure  or  overloading 
can  cause  loss  of  control." 

"Loss  of  control  can  result  in  severe 
injury  or  death." 

If  a  manufacturer  elects  to  use  two 
labels,  the  labels  shall  contain  at  least 
the  following  statements: 

Label  #1:  "Improper  tire  pressure  can 
cause  loss  of  control." 

"Loss  of  control  can  result  in  severe 
injury  or  death." 

Label  #2:  "Overioading  can  cause  loss 
of  control." 

"Loss  of  control  can  result  in  severe 
injury  or  death." 

Every  label  warning  about  improper 
tire  pressure  shall  contain  a  statement 
indicating  the  recommended  tire 
pressure(s).  The  recommended  tire 
pressure  information  may  be  stated  on 
the  label  itself  or  provided  by  a 
reference  on  the  label  to  either  the 
owner's  manual,  the  tires,  or  both  the 
owner's  manual  and  the  tires.  Every 
label  that  warns  against  overloading 
shall  state  on  the  label  itself  the 
maximum  weight  capacity  for  the  ATV 
model.  Any  other  information  appearing 
on  either  the  tire  pressure  label  or  the 
overloading  label  must  be  safety- 
oriented  and  shall  not  detract  from  or 
contradict  the  required  statements. 

B.  Letter  typeface  and  size:  The 
typeface  to  be  used  for  each  of  the 
required  labels  and  all  other  warning 
labels  shall  be  Helvetica  Bold  or  New 
Gothic  Bold,  sans  serif.  The  size  of  the 
type  face  to  the  uppercase  lettering  in 
the  text  of  the  warnings  shall  be  at  least 
0.10  inches  in  height,  and  the  size  of  the 
type  face  of  the  signal  word  "Warning" 
and  safety  alert  symbol  shall  be  at  least 
0.15  inches  in  height. 

C  Format-  The  Society  of  Automotive 
Engineers  (SAE)  safety  alert  symbol 
shall  precede  the  signal  word 
"Warning"  on  a  single  line,  which  shall 
be  separated  from  the  warning  text  by  a 
horizontal  line.  The  hazard  statement 
shall  appear  first  in  the  text  of  the 
warning,  followed  by  the  consequence 
statement  and  concluded  by  the 
avoidance  statement.  Each  of  the 
statements  shall  be  separated  by  a  line 
of  space.  The  label  shall  be  completely 
framed  with  a  margin  of  white  space 
outside  a  black  line  forming  a  rectangle. 

D.  Color  scheme:  The  rectangular 
background  of  the  signal  word. 


"Warning"  shall  be  orange.  The  signal 
word  "Warning"  shall  be  in  black 
lettering.  The  SAE  safety  alert  symbol 
shall  be  a  black  triangle  (apex  up) 
enclosing  an  orange  exclamation  marie 
The  remainder  of  the  label  shall  be  in 
black  lettering  on  a  white  background. 
The  entire  labiel  shall  be  surrounded  by 
a  narrow,  white  border.  The  circle  and 
the  diagonal  slash  on  the  age  label  shall 
be  red.  The  color  scheme  of  the  rest  of 
the  age  label  shall  be  as  specified  for  the 
other  labels. 

E.  Durability:  All  labels  shall  meet 
EKJT/EPF  standards  for  durabihty. 
These  standards  may  be  found  at  49 
CFR  567.4(b)  and  40  CFR  86.087-35{c)(l). 

F.  Placement-  Each  label  shall  be 
affixed  to  the  ATV  in  the  following 
locations: 

General  Warning  Label:  This  label 
shall  be  on  the  left  front  fender  in  a 
location  where  it  can  be  easily  read  by 
an  operator  seated  on  the  vehicle  in  the 
proper  operating  position.  If  this 
location  is  not  appropriate  for  a 
particular  vehicle,  the  label  shall  be  on 
the  right  front  fender  in  a  location  where 
it  can  be  easily  read  by  an  operator 
seated  on  the  vehicle  in  the  proper 
operating  position. 

Age-recommendation  warning  label: 
This  label  shall  be  on  the  fuel  tank  in  a 
location  where  it  can  be  easily  read  by 
the  operator  seated  on  the  vehicle  in  the 
proper  operating  position.  If  this 
location  is  not  appropriate,  the  label 
shall  be  placed  on  the  top  portion  of  the 
headlight  or  on  the  vehicle  body 
immediately  forward  of  the  seat  so  as  to 
be  easily  read  by  the  operator  when 
seated  on  the  vehicle  in  the  proper 
operating  position. 

Passenger  warning  label:  This  label 
shall  be  on  either  (1)  the  body  of  the 
vehicle  to  the  rear  of  the  seat,  on  a  flat 
surface  and  toward  the  center  of  the 
vehicle,  or  (2)  the  seat  of  the  vehicle  at 
the  rear  of  the  seat.  If  neither  of  these 
locations  is  appropriate  for  a  particular 
vehicle,  the  label  shall  be  on  tfie  left  rear 
fender  on  the  left  side  of  the  body  in  a 
location  where  it  can  be  easily  read  by  a 
potential  passenger. 

Tire  pressure  and  overloading 
warning:  The  label  (or  labels)  warning 
about  improper  tire  pressures  and 
overloading  shall  be  on  the  left  rear 
fender  above  the  axle,  facing  outward  in 
such  a  position  that  it  (they)  can  be  read 
by  the  operator  when  mounting  the 
vehicle. 

II.  Owner's  Manuals 

There  are  a  number  of  requirements  in 
the  final  consent  decree  which  concern 
owner's  manuals.  The  following  specific 
requirements  are  to  be  considered  a 
minimum,  and  each  manufacturer  is 


encouraged  to  provide  the  resder  with 
the  fullest  amount  of  safety  information 
that  is  feasible  and  practical. 

Each  owner's  manual  is  required  to 
have  at  least  the  following: 

A.  A  statement  on  the  outside  front 
cover  that  advises  the  reader  that  the 
manual  contains  important  safety 
information  which  should  be  read 
carefully. 

B.  A  statement  on  the  outside  front 
cover  stating  the  age  recommendation 
for  that  particular  ATV  model 

C  Definitions  for  "Warning"  and 
Caution"  that  are  consistent  with,  and 
not  weaker  than,  the  definitions  for 
those  terms  contained  in  the  current 
standards  proposed  by  the  American 
National  Standards  Institute  (ANSI), 
along  with  an  introductory  statement 
alerting  the  reader  to  the  significance  of 
the  SAE  safety  alert  symbol  and  the 
signal  words.  If  a  manufacturer  uses  a 
definition  which  is  stronger  than  that 
contained  in  the  current  standards 
proposed  by  ANSL  the  statements  at  D. 
and  E.  below  shall  be  consistent  with 
the  stronger  definition. 

D.  The  following  reminder  shall 
immediately  precede  the  table  of 
contents  and  be  repeated  at  the 
beginning  and  end  of  the  section 
describing  proper  operating  procedures, 
on  the  last  page  before  the  outside  back 
cover  (or  the  inside  back  cover),  and  at 
least  in  5  more  places,  appropriately 
spaced,  within  sections  containing 
warnings: 

'WARNING 

Indicates  a  potential  hazard  that  could 
result  in  serious  injury  or  death. 

The  reminder  shall  be  prominently 
displayed,  segregated  from  other  text  on 
the  page,  in  typeface  at  least  0.10  inches 
high,  and  with  the  signal  word  in 
typeface  at  least  0.15  inches  high. 

E.  An  introductory  safety  message 
emphasizing  the  importance  of  and 
availability  of  the  training  course 
described  in  Section  III  and  the 
importance  of  the  age  recommendation 
for  the  particular  model.  This 
introductory  message  shall  contain  at 
least  the  following  statement: 

"Failure  to  follow  the  warnings  in  this 
manual  can  result  in  SERIOUS  INJURY  or 
DEATH  • 

F.  For  ATVs  wth  engine  sizes  90  cc 
and  less,  an  introductory  notice  to 
parents  emphasizing  thai  an  ATV  is  not 
a  "toy,"  the  importance  of  children 
completing  the  training  course  described 
in  Section  IIL  and  the  importance  of 
children  understanding  and  following 
the  instructions  and  warnings  in  the 
manual.  This  introductory  notice  shall 
also  contain  the  following  statement: 
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"Children  differ  in  skills,  physical  •bilitiM. 
and  iudginent.  Some  children  may  not  be  able 
to  operate  an  ATV  tafely.  Parents  should 
supervise  their  child's  use  of  the  ATV  at  all 
tunes.  Parents  should  permit  continued  use 
only  if  they  determine  that  the  child  has  the 
ability  to  operate  the  ATV  safely" 

G.  An  introductory  safety  section 
which  contains  the  safety  messages  set 
forth  below: 

AN  ATV  IS  NOT  A  TOY  AND  CAN 
BE  HAZARDOUS  TO  OPERATE.  An 
ATV  handles  differently  from  other 
vehicles,  including  motorcycles  and 
cars.  A  collision  or  rollover  can  occur 
quickly,  even  during  routine  maneuvers 
such  as  turning  and  driving  on  hills  or 
over  obstacles,  if  you  fail  to  take  proper 
precautions. 

SEVERE  INJURY  OR  DEATH  can 
result  if  you  do  not  follow  thesie 
instructions: 

•  Read  this  manual  and  all  labels 
carefully  and  follow  the  operating 
procedures  described. 

•  Never  operate  an  ATV  without 
proper  instruction.  Take  a  trainixig 
course.  Beginners  should  receive 
training  from  a  certified  instructor. 
Contact  an  authorized  ATV  dealer  or 
call  l-«)0-447-4700  to  find  out  about  the 
training  courses  nearest  you. 

•  Always  follow  these  age 
recommendations: 

— A  child  under  12  years  old  should 
never  operate  an  ATV  «vith  engine  size 
70  cc  or  greater. 

— A  child  under  16  years  old  should 
never  operate  an  ATV  lArith  engine  size 
greater  than  90  cc. 

•  Never  allow  a  child  under  age  16  to 
operate  an  ATV  without  adult 
supervision,  and  never  allow  continued 
use  of  an  ATV  by  a  child  if  he  or  she 
does  not  have  the  abilities  to  operate  it 
safely. 

•  Never  carry  a  passenger  on  an 
ATV. 

•  Never  operate  an  ATV  on  any 
paved  surfaces,  including  sidewalks, 
driveways,  parking  lots,  and  streets. 

•  Never  operate  an  ATV  on  any 
pubUc  street  road,  or  hi^way.  even  a 
dirt  or  gravel  one. 

•  Never  operate  an  ATV  without 
wearing  an  approved  motorcycle  helmet 
that  f)ts  properly.  You  should  also  wear 
eye  protection  (goggles  or  face  shield), 
gloves,  boots,  a  long-sleeved  shirt  or 
jacket,  and  long  pants. 

•  Never  consume  alcohol  or  drugs 
before  or  while  operating  an  ATV. 

•  Never  operate  at  excessive  speeds. 
Always  go  at  a  speed  that  is  proper  for 
the  terrain,  visibility,  and  operating 
conditions  and  your  experience. 

•  Never  attempt  wheelies.  jumps,  or 
other  stunts. 


•  Always  inspect  youc  ATV  each  time 
you  use  it  to  make  siue  it  is  in  safe 
operating  condition.  Always  follow  the 
inspection  and  maiotenanca  procedures 
and  schedules  described  in  this  manual 

•  Always  keep  both  hands  on  the 
handlebars  and  both  feet  on  the 
footpegs  of  the  ATV  during  operation. 

•  Always  go  slowly  and  be  extra 
careful  when  operating  on  unfamiliar 
terrain.  Always  be  alert  to  changing 
terrain  conditions  when  operating  an 
ATV. 

•  Never  operate  on  excessively  rough. 
sUppery,  or  loose  terrain  until  you  have 
learned  and  practiced  the  skills 
necessary  to  control  the  ATV  on  sucb 
terrain.  Always  be  especially  cautious 
on  these  kinds  of  terrain. 

•  Always  follow  proper  procedures 
for  turning  as  described  in  this  manual. 
Practice  turning  at  low  speeds  before 
attempting  to  turn  at  faster  speeds.  Do 
not  turn  at  excessive  speed. 

•  Never  operate  the  ATV  on  hills  too 
steep  for  the  ATV  or  for  your  abilities. 
Practice  on  smaller  hills  before 
attempting  larger  hills. 

•  Always  follow  proper  procedures 
for  climbing  hills,  as  described  in  this 
manual  Check  the  terrain  careftiHy 
before  you  start  up  any  hill.  Never  dimb 
hills  with  excessively  slippery  or  loose 
surfaces.  Shift  your  weight  forward. 
Never  open  the  throttle  suddenly  or 
make  sudden  gear  changes.  Never  go 
over  the  top  of  any  hill  at  high  speed. 

•  Always  follow  proper  procedures 
for  going  down  hills  and  for  braking  on 
hills,  as  described  in  this  manual  Check 
the  terrain  carefully  before  you  start 
down  any  hill.  Shift  your  wei^t 
backward.  Never  go  down  a  hill  at  high 
speed.  Avoid  going  down  a  hill  at  an 
angle  that  would  cause  the  vehicle  to 
lean  sharply  to  one  side.  Go  straight 
down  the  hill  where  possible. 

•  Always  follow  proper  procedures 
for  crossing  the  side  of  a  hill  as 
described  in  this  "<«niiiil.  Avoid  hills 
with  excessively  slippery  or  loose 
surfaces.  Shift  your  weight  to  the  uphill 
side  of  the  ATV.  Never  attempt  to  turn 
the  ATV  arotmd  on  any  hill  until  you 
have  mastered  the  turning  technique 
described  in  this  manual  on  level 
ground.  Avoid  crossing  the  side  of  a 
steep  hill  if  possible. 

•  Always  use  proper  procedures  if 
you  stall  or  roll  backwards  when 
climbing  a  hill.  To  avoid  stalling,  use  the 
proper  gear  and  maintain  a  steady 
speed  when  climbing  a  hill.  If  you  stall 
or  roll  backwards,  follow  the  special 
procedure  for  braking  described  in  this 
manual.  Dismoiuit  on  the  uphill  side  or 
to  the  left  side  if  pointed  straight  uphill 
Turn  the  ATV  around  and  remount. 


follo«ving  the  procedure  described  in 
this  manual. 

•  Always  check  for  obstacles  before- 
operatiog  in  a  new  area.  Never  attempt 
to  operate  over  large  obstacles,  such  as 
large  rocks  or  fallen  trees.  Always 
follow  proper  procedures  when 
operating  over  obstacles,  as  described  in 
the  maotml. 

•  Always  be  careful  when  skidding  oi 
sliding.  Learn  to  safely  control  skidding 
or  sliding  by  practicing  at  low  speeds 
and  on  level  smooth  terrain.  On 
extremely  slippery  surfaces,  such  as  ice. 
go  slowly  and  be  very  cautious  in  order 
to  reduce  the  chance  of  skidding  or 
sliding  out  of  control. 

•  Never  operate  an  ATV  in  fast- 
flowing  water  or  in  water  deeper  than 
that  specified  in  the  manual.  Remember 
that  wet  brakes  may  have  reduced 
stopping  ability.  Test  your  brakes  aftCT 
leaving  water.  If  necessary,  apply  them 
several  times  to  let  friction  dry  out  the 
linings. 

•  Always  be  sure  there  are  no 
obstacles  or  people  behind  you  when 
you  operate  in  reverse.  When  it  is  safe 
to  proceed  in  reverse,  go  slowly. 

•  Always  use  the  size  and  type  tires 
specified  in  this  manual  Always 
maintain  the  proper  tire  pressure 
described  in  this  manual 

•  Never  modify  an  ATV  through 
improper  installation  or  use  of 
accessorief 

•  Never  exceed  the  stated  load 
capacity  for  an  ATV.  Cargo  should  be 
properly  distributed  and  securely 
attached.  Reduce  speed  and  follow  the 
instructions  in  this  manual  for  carrying 
cargo  or  pulling  a  trailer.  Allow  greater 
distance  for  braking. 

FOR  MORE  INFORMA  TION  ABOUT 
A  TV  SAFETY,  call  the  Consumer 
Product  Safety  Commission  at  1-800- 
63ft-2772.  or  the  ATV  Distributors' 
Safety  Hotline  at  1-800-447-4700. 

H.  An  appropriate  table  of  contents 
identifying  the  major  portions  of  the 
manual 

I.  Descriptions  of  the  location  of 
warning  labels  on  the  ATV  and  an 
introductory  statement  emphasizing  the 
importance  of  uiuierstanding  and 
following  the  labels  and  the  importance 
of  keeping  the  labels  on  the  ATV.  The 
introductory  statement  shall  also 
contain  instructions  on  how  to  obtain  a 
replacement  label  in  the  event  any  label 
becomes  difficult  to  read  or  comes  oB. 

].  A  description  of  pre-operating 
inspection  procedures  and  a  statement 
emphasizing  the  importance  of  these 
procedures.  i 

K.  A  description  of  the  proper        ' 
operating  procedures  and  of  the 
potential  hazards  associated  with 
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improper  operation  of  the  vehicle.  In  the 
section  of  each  manual  devoted  to 
describing  proper  operating  procedures, 
the  manufacturer  shall  include  material 
addressing,  in  narrative  text  form  and  in 
appropriate  detail,  all  of  the  topics  in  the 
following  list.  This  material  is  in 
addition  to  the  introductory  safety 
section  described  in  Section  11(G)  above. 
Those  topics  marked  with  an  asterisk 
shall  be  accompanied  by  an  illustration 
that  clearly  reflects  the  intent  of  the 
text. 

•  Operation  without  proper 
instruction 

•  Age  recommendation 
•*  Carrying  passengers 

•*  Operating  ATV  on  paved  surfaces 
•*  Operating  ATV  on  public  streets, 
roads,  or  highways 

•*  Operating  ATV  without  wearing 
an  approved  motorcycle  helmet,  eye 
protection,  and  protective  clothing 

•  Operating  ATV  after  consuming 
alcohol  or  drugs 

•  Operating  ATV  at  excessive  speeds 

•  Attempting  wheelies.  jumps,  and 
other  stunts 

•  Failiue  to  inspect  ATV  before 
operating 

•  Failure  to  properly  maintain  ATV 

•  Removing  hands  from  handlebars  or 
feet  from  footpegs  during  operation 

•*  Failure  to  use  extra  care  when 
operating  ATV  on  unfamiliar  terrain 

•*  Failure  to  use  extra  care  when 
operating  ATV  on  excessively  rough, 
slippery,  or  loose  terrain 

•  Turning  improperly 

•  Operating  on  excessively  steep  hills 
•*  Climbing  hills  improperly 

•*  Going  down  hills  improperly 

•*  Improperly  crossing  hills  or  turning 

on  hills 
•*  Stalling,  rolling  backwards,  or 

improperly  dismounting  while  climbing 

hills 

•  Improperly  operating  ATV  over 
obstacles 

•  Skidding  or  sliding  improperly 

•  Operating  ATV  through  deep  or 
fast-flowing  water 

•  Improperly  operating  ATV  in 
reverse 

•  Operating  ATV  with  improper  tires 
or  with  improper  or  uneven  tire  pressure 

•  Operating  ATV  with  improper 
modifications 

•  Overloading  ATV  or  carrying  or 
towing  cargo  improperly 

Such  narrative  text  shall  identify 
particular  potential  hazards  associated 
with  the  types  of  operation  or  behavior 
in  question  and  the  possible 
consequences  of  such  operation  or 
behavior  and  shall  describe  how  the 
vehicle  should  be  operated  to  avoid  or 
reduce  the  risk  associated  with  such 
hazards. 


The  language  of  the  narrative  sections 
accompanying  each  warning  shall  not 
contradict  any  information  contained  in 
the  warning  section  and  shall  be  written 
to  draw  attention  to  the  warning. 

L  Description  of  proper  maintenance, 
storage,  and  transportation  procedures. 

M.  On  the  outside  back  cover,  the 
contents  of  the  general  warning  label 
shown  in  Figure  1. 

m.  Training 

Each  manufacturer  of  ATVs  who 
signed  the  consent  decree  has  agreed  to 
provide  each  ATV  purchaser  and 
members  of  their  immediate  families 
with  a  free  training  course.  Outlines  1 
and  2  below,  reflect  the  content  of  the 
training  courses  developed  by  the 
Specialty  Vehicle  Institute  of  America 
and  Polaris  Industries,  Inc.  The  outlines 
are  provided  as  a  guide  for  the  contents 
of  a  comprehensive  ATV  training 
course.  Other  ATV  manufacturers  may 
use  these  outlines  to  develop  their  own 
training  courses. 

Outline  1 

The  ATV  Rider's  Course  Outline  is 
based  upon  the  curriculum  contained  in 
the  existing  Specialty  Vehicle  Institute 
of  America  (SVIA)  Instructor's  Guide  (8/ 
86  revision).  It  reflects  the  modifications 
agreed  upon  by  the  Japanese  parties 
signing  the  Consent  Decree  with  respect 
to  a  reordering  of  exercises,  the  addition 
of  an  evasive,  swerve  maneuver,  and  the 
expanded  lectiire.  Those  and  other 
modifications  ane  noted  in  the  outline. 

The  exercises  marked  by  an  asterisk 
refer  to  cognitive  lessons  to  be  held 
away  from  the  vehicles.  Equipment  and 
supplies  that  should  be  available  to 
students  during  these  sessions  include 
folding  stools,  clipboards,  and  pencils. 
Unmarked  exercises  are  to  be  conducted 
on  the  vehicles.  The  instructor  will 
evaluate  the  performance  of  each 
student  during  the  last  session. 

A.  Section  1 — Introduction* 

This  section  shall  include  at  least  a 
discussion  of  the  following  material: 

— Purpose  of  Training  and  Safety 
Alert 

— Rider  Safety  Awareness 

—Introduce  SIPDE 

— Riding  Responsibilities 

— Riding  Gear 

This  section  shall  also  include  at  least 
a  discussion  of  the  following  material: 

— CPSC  accident  and  injury  data 
(updated  every  12  months  to  reflect 
statistics  for  the  preceding  five  years,  as 
provided  by  the  CPSC). 

— Risk  awareness  and  how  to  reduce 
the  risks, 

— Safety  awareness  on  where  to  ride 
and  the  proper  size  vehicle  to  ride. 


— Riding  practices,  such  as:  do  not 
carry  passengers,  do  not  ride  alone,  etc 

— The  use  of  alcohol/drugs  and  the 
loss  of  motor  skills. 

— The  need  for  protective  headgear 
and  clothing  to  reduce  injury  severity. 

— Local  laws  and  regulations. 

— Why  the  training  is  offered  and 
what  it  means  to  the  student. 

B.  Section  2 — Introduction  Part  II 
— Familiarization  with  controls 

— Pre-ride  insf>ection  list  (T-CLOC), 
Tires  and  Wheels,  Controls  and  Cables. 
Lights  and  Electrical  Switches.  Oil  and 
Fuel,  Chain  and  Chassis 

— Physical  Warm-up 

— Range  Signals — (Hand  signals  for 
field  use)* 

— Pre-start  Routine— {BONE-C),  Brake 
set.  Fuel  and  Ignition  on.  Transmission 
in  neutral.  Engine  stop  switch  on.  Choke 

— Initial  lesson  shifting  into  forward 
gear  and  braking 

— ^Stopping — in  a  straight  line  and  in  a 
curve. 

C.  Section  3 — Hands-on  Practice 
— an  oval  course 

— a  circular  course 
— a  figure  8  course 

D.  Section  4.  Terrain — Riding 
Strategies 

— Importance  of  scanning  terrain* 

— ^Identifying  hazards* 

— Evaluating  and  predicting  the 

outcome  of  a  potential  maneuver* 
— How  to  decide  on  the  best  course  of 

action* 
— Carrying  out  the  Decision* 
— Use  of  the  acronym  SIPDE 

(Scanning,  Identifying,  Predicting. 

Deciding,  Executing)* 
— Terrain  Strategies* 
— Terrain  Specific  Discussion* 

E.  Section  5 — Turns 
— Sharp  Turns 

— Quick  Turns — Weave 

F.  Section  6 — Braking  and  Obstacles 
— Warm-up/Stretching* 

— Quick  Stops — Straight/Evasive 
Maneuvers 

— Emergency  Stops — Swerving 
Maneuvers 

— Quick  Stops — ^Tums 

— Obstacles 

G.  Section  7 — Riding  Behavior 
— Safety  Behavior 

— Environmental  Concerns/SIPDE' 

— Local  Laws/Regulations* 

— Locating  Places  To  Ride* 

H.  Section  8 

— Climbing,  Turning,  and  Descending 
Hills,  Stopping  on  Hills, 

— Climbing,  Stopping,  Descending  in 
the  middle  of  a  hill,  (Moving  K-Tum) 

— Traversing  a  Hill 

I.  Section  »— Trail  Ride 

— ^Trail  Ride/Practical  Application 

—SIPDE  Reinforcement 
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— Environmental  Concerns 

J.  Section  10 — Review 

— Wrap-up  Review.  Course 
Completion  Certificates,  and 
Disthbutioo  of  SVIA  Student 
Handbook* 

Outline  2 

A.  Section  \—VehicJe  Introduction 
This  section  shall  include  at  least  • 

discussion  of  the  following  matenak 

•  CPSC  accident  and  injury  data 
(updated  every  twelve  montfas  to  reflect 
statistics  for  the  preceding  five  years,  as 
provided  by  the  CPSC) 

•  Risk  awareness  and  how  to  reduce 
the  risks 

•  Safety  awareness  on  where  to  ride 
and  the  proper  size  of  vehicle  to  ride 

•  Unsafe  riding  practices,  e.g.. 
carrying  passengers,  riding  on  paved 
surfaces,  riding  alone,  avoiding.low- 
visibility  conditions,  etc. 

•  Danger  associated  with  removing 
feet  from  foot  rests 

•  The  use  of  alcohol  or  drugs  and  the 
loss  of  motor  skills 

•  The  need  for  protective  clothing  to 
reduce  injury  severity 

•  Local  laws  and  regulations 

•  Why  this  course  is  offered  and  what 
it  means  to  the  student. 

B.  Section  Z— Safety 

The  following  topics  should  be 
covered: 

•  ATV  controls 

•  Riding  strategies  on  various 
terrains,  including  hills 

•  a  basic  methodology  to  read)  the 
student  how  to  recognize  hazards. 
assess  the  risks  involved,  and  decide 
what  action  to  take 

•  Proper  riding  techniques,  including 
weight  shifting,  surmounting  obstacles, 
etc 

•  Environmental  concerns 

•  Protective  clothing 

•  The  importance  of  heeding  the 
operation  instructions  and  the 
consequences  of  failing  to  do  so  could 
be  severe  injury  or  death 

•  The  concept  that  a  person  operating 
an  ATV  should  know  his  or  her 
limitations  and  not  attempt  to  perform 
any  maneuver  or  traverse  any  terrain  if 
performing  the  maneuver  or  operating 
on  the  terrain  is  beyond  that  person's 
capabilities  and  experience 

•  The  concept  that  no  person  should 
encourage,  urge,  or  otherwise  ptessure 
another  person  to  attempt  to  perform 
any  maneuver  or  attempt  to  traverse 
any  terrain  if  performing  the  maneuver 
or  operaton  on  the  terrain  might  be 
beyond  the  other  person's  capabihtiea 
and  experience 

•  The  importance  of  practicing  and 
gradually  progressing  firom  basic  to 
more  complex  maneuvers 


•  The  importance  of  keeping  alert  at 
all  times  and  the  concept  that  even  a 
momentary  distraction  can  cause  loss  of 
conrol  resulting  in  a  fatal  or  severe 
accident 

•  The  hazard  of  operating  an  ATV  on 
unfamiliar  terrain:  terrain  with 
obstacles,  rough,  slippery  or  loose 
terrain,  steep  hills,  and  deep  or  fast- 
flowing  water 

•  The  importance  of  maintaining  a 
safe  distance  from  other  off-road 
vehicles. 

C  Section  3 — Vehcile  FeunHiarization 
and  Owner's  Manual  Review 

The  following  topics  should  be 
covered: 

•  Safety  warning  and  operation  lables 

•  Vehicle  nomenclature 

•  Control  and  parts  functions 

•  Design  characteristics,  such  as  the 
vehicle's  solid  rear  axle,  large  low- 
pressure  tires;  rider- interactive  nature: 
etc.  This  will  include  a  discussion  about 
bow  these  characteristics  affect  the 
vehicle's  handling,  such  as  the 
requirement  for  weight  shifting  on  hills, 
for  turning,  etc. 

•  Periodic  and  annual  maintenance 

•  Importance  of  a  pre-ride  inspection 
of  the  vehicle's  tire  pressure,  tire  and 
wheel  condiboa  levers  and  cables  (for 
breakage  and  fraying),  chain  and 
chassis  (for  breakage  or  free  play),  etc 

•  Transporting  the  vehicle 

D.  Section  4 — Operation  of  the 
Vehicle 

The  foUoMfing- topics  should  be 
covered: 

1.  Owner's  ATV  pre-ride  checkoff 

2.  Re-emphasizing  safe  operation, 
protective  clothing,  control,  function, 
and  as  appropriate,  a  demonstation  of 
each  riding  maneuver  described  in 
paragraph  3  below 

3.  Riding  maneuvers  and  operation 

a.  Starting  and  stopping  the  ATV 

b.  Princii^es  of  turning,  making 
gradual  and  tight  turns,  and  performing 
figure  8's 

c  Sharp  turns  and  quick  direction 
changes 

d.  Slalom  maneuvers  (emphasize 
weight  shifting] 

e.  Quick  stops — straight-evasive 
maneuvers  including  emergency 
stopping  or  swerving,  quick  stops  and 
quick  turns 

f.  Surmounting  obstacles  (both  by  a 
single  wheel  and  by  two  wheels 
simultaneously) 

g.  Climb,  turn,  descent  on  a  hill 
including  'U"  turns  and  so-called  "K" 
turns  (to  be  used  on  ascending  hills 
when  stalling  or  loss  of  traction  occurs) 

h.  Traversing  slopes 

L  Trail  or  circuit  ride  which  permits 
the  student  to  demonstrate  under  the 
guidance  of  the  instructor  the  required 


skills  and  which  allows  the  instructor  to 
complete  a  scoringxhart 

In  those  instances  where  it  is  not 
possible  to  conduct  the  hill  maneuvers 
because  of  a  lack  of  access  to  a  hill,  the 
instructor  shall  explain  and  perform  the 
operation  of  these  maneuvers  on  the 
available  terrain  and  provide  the 
operator  with  written  instructional 
materials  on  the  maneuvers. 
|FR  Doc.  8&-848  Filed  1-12-80;  8:46  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Scienea  Board  Task  Force  on 
Dafanae  Induatrial  Cooparatton  with 
Pacific  Rim  Nationa;  Maatinga 

ACTKMC  Notice  of  Advisory  Committee 
Meetings. 

SUMKUUtv:  The  Defense  Science  Board 
Task  Force  on  Defense  Industrial 
Cooperation  with  Pacific  Rim  Nations 
will  meet  in  closed  session  on  February 
24.  March  6,  April  3.  May  1,  and  )une  5. 
1989  at  the  Hughes  Corporation. 
Rossi>'n.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  the  potential  for 
achieving  US  security  objectives  in  the 
Pacific  Rim  area  through  defense 
industrial  cooperation  with  the  nations 
of  that  area. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Conunittee  Act, 
Pub.  L  No.  92-463.  as  amended  (5  U.S.C. 
App.  U.  (1962)).  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  S  U.S.C. 
552b{c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Linda  KLBynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
January  ia  1989. 
(FR  Doc  89-887  Filed  1-12-88:  8:45  am| 
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Department  of  ttta  Air  Force 

Air  Force  Academy  Board  of  VlaHors 
Meeting 

Pursuant  to  section  9355,  Title  10, 
United  States  Code,  the  Air  Force 
Academy  Board  of  Visitors  will  meet  at 
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the  Air  Force  Academy.  Colorado 
Springs.  Colorado.  March  3-5. 1989.  The 
purpose  of  the  meeting  is  to  consider 
morale  and  discipline,  the  curriculum, 
instruction,  physical  equipment  fiscal 
affairs,  academic  methods,  and  other 
matters  relating  to  the  Academy. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  March  4. 1989.  from  9:15 
a.m.  to  10:45  a.m.  and  on  March  5, 1988. 
from  8:30  a.m.  to  9:30  a.m.  Other  portions 
of  this  meeting  will  be  closed  to  the 
public  to  discuss  matters  analogous  to 
those  listed  in  subsections  (2).  (4).  and 
(6)  of  section  552b(c),  Title  5,  United 
States  Code.  These  closed  sessions  will 
include:  attendance  at  cadet  classes  and 
panel  discussions  with  groups  of  cadets 
and  military  staff  and  faculty  officers 
involving  personal  information  and 
opinions,  the  disclosure  of  which  would 
result  in  a  cleariy  unwarranted  invasion 
of  personal  privacy.  Qosed  sessions  will 
also  include  executive  sessions 
involving  discussions  of  personal 
information,  including  financial 
information,  and  information  relating 
solely  to  internal  personnel  ndes  and 
practices  of  the  Board  of  Visitors  and 
the  Academy.  Meeting  sessions  will  be 
held  in  various  facilities  throughout  the 
cadet  area. 

In  addition  to  the  open  meeting 
sessions,  the  public  is  welcome  to  attend 
a  press  conference  scheduled  for  11:00 
a.m.  to  11:20  a.m.  on  March  5, 1989.  in 
the  Air  Force  Academy  Officers  Club. 

For  further  information,  contact 
Lieutenant  Colonel  Jim  Geyer, 
Headquarters,  US  Air  Force  (DPPA), 
Washingtoa  DC  20330-5060.  at  (202) 
697-2919. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  89-893  Filed  1-12-88:  8:45  am) 
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Defense  Logiatics  Agency 

Cooperative  Agreements  Revised 
Procaduraa 

AOENCV:  Defense  Logistics  Agency.  DoD. 
ACTION:  Cooperation  agreements: 
proposed  revised  procedures. 

SUMMARY:  This  proposed  revised 
procedure  implements  Chapter  142,  Title 
10.  United  States  Code,  as  amended, 
which  authorizes  the  Secretary  of 
Defense,  acting  through  the  Director. 
Defense  Logistics  Agency  (DLA),  to 
enter  into  cost  sharing  Cooperative 
Agreements  to  support  procurement 
technical  assistance  programs 
established  by  state  and  local 
governments  and  private  non-profit 
organizations.  Subpart  III  of  this 


issuance  establisbes  the  administrative 

procedures  proposed  to  be  implemented 

by  the  DLA  to  enter  into  such 

agreements  for  this  purpose. 

DATES:  Comments  will  be  accepted  until 

February  13, 1989.  Proposed  effective 

date:  February  20, 1989. 

FOB  FURTMER  INFORMATION  CONTACT 

Sim  Mitchell,  Program  Manager,  Office 

of  Small  and  Disadvantaged  Business 

Utilization  (DLA-UM),  Defense  Logistics 

Agency.  Alexandria.  VA  22304-6100. 

Telephone  (202)  274-6471. 

Ray  W.  DeUas. 

Staff  Director,  Srrtall  and  Disadvantaged 

Business  Utilization. 

I.  Background  Information 

The  Department  of  Defense  (DoD)  has 
developed  progranis  designed  to  expand 
its  industrial  base  and  increase 
competition  for  its  requirements  for 
goods  and  services,  thereby  reducing  the 
cost  of  maintaining  a  strong  national 
security.  Its  efforts  to  increase 
competition  among  the  private  sector 
have  been  supplemented  by  many  state 
and  local  governments  and  other  entities 
where  their  interest  in  improving  the 
business  climate  and  economic 
development  in  their  conununities  is 
compatible  with  these  DoD  objectives. 
To  assist  in  furthering  this  mutiia) 
interest,  a  Cooperative  Agreement 
Program  has  been  established  by  which 
the  DoD  can  share  the  cost  of  supporting 
existing  procurement  technical 
assistance  programs  (PTA)  being 
conducted  by  state  and  local 
governments  and  private  non-profit 
entities  and  can  encourage  the 
establishment  of  similar  programs  in 
their  communities. 

The  Fiscal  Year  (FY)  1965  DoD 
Authorization  Act  Pub.  L  98-525. 
amended  Title  la  United  States  Code, 
by  adding  a  Chapter  142  which 
authorizes  the  Secretary  of  Defense, 
acting  through  the  Director.  Defense 
Logistics  Agency  (DLA).  to  enter  into 
cost  sharing  cooperative  agreements 
with  state  and  local  governments,  and 
other  non-profit  entities  (hereinafter 
referred  to  as  eligible  entities  as  defined 
in  Section  3  of  this  procedure)  to 
establish  and  conduct  PTA  programs 
during  FY  85.  The  program  continues 
under  Title  10.  United  States  Code,  as 
amended. 

The  Congress  has  authorized  a  total  of 
$7  million  to  support  the  pro-am  during 
FY  89.  Of  this  total.  $50a000  is  available 
for  an  Indian  program  only  and  such 
program  will  be  executed  centrally  by 
Headquarters  (HQ)  DLA.  Accordingly, 
each  of  the  nine  Defense  Contract 
Administration  Services  Regions 
(DCASRs)  within  DLA  will  be 


authorized  to  award  approximately 
$700,000  of  the  remaining  $6.5  million 
authorized  for  FY  88  as  its  share  of 
program  costs  to  applicants  within  the 
geographical  area  under  its  cognizance. 

In  cases  where  the  area  being  or  to  be 
serviced  by  the  eligible  entity 
encompasses  more  than  one  DCASR's 
area  of  geographic  cognizance,  eligible 
entities  are  to  submit  their  proposals  to 
the  one  DCASR  having  cognizance  over 
the  preponderant  part  of  the  area  being 
or  to  be  serviced.  Only  one  proposal  will 
be  accepted  from  a  single  eligible  entity. 
The  addresses  and  geographic  areas 
under  the  cognizance  of  each  of  the 
DCASRs.  together  with  the  name  of  the 
Associate  Director  of  Small  Business 
who  is  designated  the  Procurement 
Technical  Assistance  Cooperative 
Agreement  Program  Manager,  is  at  End 
1. 

Additional  Limitations  placed  on 
these  funds  follow: 

(a)  DoD  cost  sharing  shall  not  exceed 
50%  of  the  net  cost  of  a  single  program, 
excluding  any  Federal  funds  and  other 
income,  except  that  the  DoD  share  may 
be  increased  up  to  75%  for  an  existing 
program  or  new  start  that  qualifies 
solely  as  a  distressed  area.  In  no  event 
shall  the  DoD  share  of  the  net  program 
cost  exceed  $300,000  for  programs 
providing  state-wide  coverage  and 
$150,000  for  all  other  programs. 

(b)  Eligible  entities  are  not  to 
subcontract  more  than  10%  of  their  total 
program  costs  for  private  consulting 
services  to  support  the  program. 

(c)  These  limitations  may  be  modified 
by  the  HQs  DLA  Policy  Council  as 
necessary  to  comply  with  legislative  or 
other  requirements. 

The  DoD  presently  provides 
procurement  and  technical  assistance  to 
business  firms  through  its  network  of 
Small  Business  Specialists  located  in 
industrial  centers  around  the  country, 
the  DCASR  Associate  Directors  of  Small 
Business,  located  in  these  industrial 
centers,  will  be  available  to  provide 
eligible  entities  such  assistance  as 
necessary  to  explain  and  interpret  the 
solicitation  requirements  when  issued. 
to  provide  general  guidance  in  preparing 
proposals,  and  to  provide  training  and 
other  technical  assistance  to  recipients 
of  cooperative  agreements. 

Prociu^ment  technics  assistance 
given  to  clients  for  marketing  their 
goods  and  services  to  other  Federal 
Agencies  and/or  state  and  local 
governments  will  not  be  considered 
when  evaluating  proposals.  However, 
eligible  entities  are  encouraged  to 
consider  supplementing  their  DoD 
program  to  include  those  marketing 
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opportunities  for  business  firms  located 
in  the  area  being  or  to  be  serviced. 

The  purpose  of  this  proposed  revised 
procedure  is  to  make  available  to  all 
eligible  entities  the  prerequisite 
requirements,  policies  and  procedures 
which  will  govern  the  award  of 
cooperative  agreements  by  the  DLA. 
Also,  this  procedure  establishes  the 
guidelines  which  will  govern  the 
administration  of  cooperative 
agreements. 

Although  this  procedure  will  affect  all 
eligible  entities  desiring  to  enter  into  a 
cooperative  agreement  with  the  DLA, 
the  DLA  has  determined  that  this  rule 
does  not  involve  a  substantial  issue  of 
fact  or  law.  and  that  it  is  unlikely  to 
have  a  substantial  or  major  impact  on 
the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses.  This 
determination  is  based  on  the  fact  that 
this  proposed  Cooperative  Agreement 
Procedure  implements  policies  already 
published  by  the  OfTice  of  Management 
and  Budget  pursuant  to  Chapter  63,  Title 
31,  United  States  Code,  Using 
Procurement  Contracts  and  Grant  and 
Cooperative  Agreements.  In  addition, 
DLA  Cooperative  Agreements  will  be 
entered  into  pursuant  to  the  authorities 
and  restrictions  contained  in  the  annual 
DoD  Authorization  cuid  Appropriation 
Acts. 

D.  Other  Infofmalioa 

The  language  contained  in  the  current 
Cooperative  Agreement  Procedure 
limited  the  period  of  coverage  to  the  FY 
88  Program  in  that  it  addressed  the  FY 
88  Authorization  Act  requirements  in 
specific  terms,  including  the  exact  dollar 
amounts  of  funding  applicable  to  the 
Program.  This  proposed  revision  to  the 
procedure  will  provide  general  guidance 
for  cooperative  agreements  entered  into 
by  the  DLA  and  will  become  a 
permanent  docimient  for  the  duration  of 
the  FY  89  programs. 

The  DLA  has  determined  that  the 
proposed  procedure  does  not  involve 
substantial  issues  of  fact  or  law  and  the 
procedure  is  unlikely  to  have  a 
substantial  or  major  impact  on  the 
Nation's  economy  or  large  numbers  of 
individuals  or  businesses.  Therefore, 
public  hearings  were  not  conducted. 

Since  this  is  the  DLA's  permanent 
procedure  covering  cooperative 
agreements  pursuant  to  31  U.S.C.  6301  et 
aeq.  using  Procurement  Contracts  and 
Grant  and  Cooperative  Agreements, 
additional  comments  are  invited  on  the 
procedures  and  are  to  be  submitted  to 
the  Defense  Logistics  Agency.  ATTN: 
DLA-UM.  Cameron  Station,  Alexandria, 
VA  22304-6100.  All  comments  received 
by  13  Ffcbruary  1989  will  be  evaluated  to 


determine  if  any  revisions  should  be 
made  to  Subpart  III. 

COOPERATIVE  AGREEMENT 
REGULATION  GENERAL  PROGRAM 

III.  Proposed  Revision  to  DLA 
Procedure— Cooperative  Agreements 

1.  Scope 

(a)  This  procedure  implements 
Chapter  142  of  Title  la  United  States 
Code,  as  amended,  and  establishes 
requirements  for  the  award  and 
administration  of  Cost  Sharing 
Cooperative  Agreements  entered  into 
between  the  Defense  Logistics  Agency 
(DLA)  and  eligible  entities.  Under  these 
agreements  Department  of  Defense 
(DoD)  fmancial  assistance  provided  to 
recipients  will  cover  the  DoD  share  of 
the  cost  of  establishing  new  and/or 
maintaining  existing  Procurement 
Technical  Assistance  (PTA)  Programs 
for  furnishing  PTA  to  business  entities. 

(b)  A  cooperative  agreement  is  a 
binding  legal  instrument  which  reflects  a 
relationship  between  the  DLA  and  a 
cooperative  agreement  recipient  for  the 
purpose  of  transferring  money,  property, 
services  or  anything  of  value  to  the 
recipient  for  the  accomplishment  of  the 
requirements  described  therein.  The 
requirement  shall  be  authorized  by 
Federal  statute  and  substantial 
involvement  shall  be  anticipated 
between  the  DLA  and  the  recipient 
during  performance  of  the  agreement 

2.  Policy 

(a)  When  proposals  for  cooperative 
agreements  are  obtained  through  the 
issuance  of  a  DLA  Solicitation  for 
Cooperative  Agreement  Proposals, 
hereinafter  referred  to  as  a  SCAP,  the 
contents  of  this  procedure  shall  be 
incorporated,  in  part  or  in  whole,  into 
the  program  solicitation  for  the  purpose 
of  establishing  administrative 
requirements  for  the  execution  and 
administration  of  DLA  Cooperative 
Agreements.  Program  solicitations  may 
include  additional  administrative 
requirements  when  such  requirements  . 
are  required  by  program  legislation  or 
are  not  included  in  this  procedure. 

(b)  It  is  the  DLA  policy  to  encourage 
and  maximize  open  and  fair  competition 
when  awarding  cooperative  agreements 
for  establishing  or  maintaining  existing 
PTA  programs.  Cooperative  agreements 
will  be  awarded  on  a  competitive  basis 
as  a  result  of  the  issuance  of  a  SCAP. 
However,  the  DoD,  through  the  DLA, 
reserves  the  right  to  make  or  deny  an 
award  to  an  applicant  whose 
application  is  competitive  pursuant  to 
the  other  factors  detailed  in  paragraph 
5(e)  below  if  competition  for  DoD  goods 
and  services  would  be  enhanced.  For 


example,  an  award  may  be  denied  to 
reduce  or  eliminate  overlapping  or 
duplicate  coverage  in  selected 
geographic  areas  or  where  the  best 
interest  of  the  government  will  not  be 
served. 

(c)  SCAPs  inviting  the  submission  of 
proposals  shall  be  given  the  widest 
practical  dissemination  to  all  known 
eligible  entities  and  to  those  that  request 
copies  subsequent  to  its  issuance.  All 
eligible  entities  that  have  advised  the 
DCASR  of  their  interest  in  submitting  a 
proposal,  under  the  SCAP,  will  be 
invited  to  participate  in  a  presoUcitation 
conference  to  be  held  at  a  location  to  be 
designated  by  the  DCASR 
approximately  30  calendar  days  prior  to 
the  SCAP  closing  date. 

(d)  Any  solicitation  issued  in 
accordance  with  this  procedure  shall  not 
be  considered  to  be  an  offer  made  by 
the  DoD  and  will  not  obligate  the  DLA 
to  make  any  awards  under  this  program. 
The  DoD  is  also  not  responsible  for  any 
monies  expended  or  expense  incurred 
by  applicants  prior  to  the  award  of  a 
cost  sharing  cooperative  agreement. 

(e)  The  DoD  share  of  an  eligible 
entity's  proposal  and  award  recipient's 
net  program  cost  (NPC)  shall  not  exceed 
50%,  except  in  the  case  of  a  distressed 
area  (as  defined  in  paragraph  3(g) 
below]  the  DoD  share  may  be  increased 
to  an  amount  not  to  exceed  75%. 
However,  in  no  event  is  the  DoD  share 
of  any  single  net  program  cost  to  exceed 
$300,000  for  programs  providing  state- 
wide coverage  (deflned  in  paragraph 
3(x)  below)  and  $150,000  for  all  other 
programs. 

(f)  During  each  fiscal  year  (FY)  for 
which  funding  is  authorized  for  the  PTA 
program  at  least  one  cooperative 
agreement  for  either  an  existing  program 
or  a  new  start  shall  be  awarded  within 
the  geographic  cognizance  of  each  of 
DLA's  nine  Defense  Contract  i 
Administration  Services  Regions 
(DCASRs).  In  cases  where  the  area 
being  or  to  be  serviced  by  an  eligible 
entity  encompasses  more  than  one 
DCASR's  area  of  geographic  cognizance, 
the  eligible  entity  should  submit  its 
application  to  the  one  DCASR  having 
cognizance  over  the  majority  of  the  area 
being  or  to  be  serviced.  Only  one 
application  will  be  accepted  from  a 
single  eligible  entity. 

(g)  The  award  of  a  cooperative 
agreement  shall  not  in  any  way  obligate 
the  DoD  to  enter  into  a  contract  or  give 
preference  for  the  award  of  a  contract  to 
a  concern  or  firm  which  becomes  a 
client  of  the  award  recipient. 

(h)  The  award  of  a  cooperative 
agreement  under  this  program  shall 
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cover  a  twelve  month  performance 
period. 

(i)  To  assist  the  DoD  in  achieving  its 
socio-economic  goals,  applicants  and 
cooperative  agreement  recipients  are  to 
give  special  emphasis  to  assisting  small 
disadvantaged  business  firms 
participating  in  DoD  contracting 
opportunities.  A  concerted  effort  will  be 
made  by  each  cooperative  agreement 
recipient  to  identify  small 
disadvantaged  business  firms  and 
provide  them  with  marketing  and 
technical  assistance,  particularly  where 
such  firms  are  referred  to  a  recipient  for 
assistance  by  a  DoD  component 

(j)  The  Federal  Acquisition  Regulation 
(FAR)  contains  numerous  clauses  and 
provisions  which  provide  operational 
guidance  and  spell  out  the  rights  and 
obligations  of  parties  in  Federal 
Procurement  transactions.  Although  the 
regulation  is  not  applicable  per  se  to 
cooperative  agreements,  some  of  the 
provisions  contained  in  the  Regulation 
may  be  suitable  for  inclusion  in 
cooperative  agreement  soUcitation  and 
award  documents.  Therefore,  the 
clauses  and  provisions  contained 
therein  may  be  made  a  part  of  all 
cooperative  agreement  solicitations  and 
award  documents  if  not  otherwise 
covered  under  the  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-102  (Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments)  and  A-110  (Grants 
and  Agreements  with  Institutions  of 
Higher  Educatioa  Hospitals  and  other 
Non-profit  Organizations).  Where 
appropriate,  the  language  of  the 
clause(s)  may  be  changed  and  will  be 
modified  to  change  "contract"  to 
"cooperative  agreement"  and 
"contractor"  to  "participant"  aa 
necessary.  Clauses  and  provisions 
specified  as  mandatory  will  not  be 
subject  to  negotiations.  Such  clauses 
and  provisions  will  only  be  used  if  the 
applicable  FAR  dollar  thre8hold(s)  are 
met.  For  example,  if  there  is  a 
prerequisite  $100,000  threshold  for 
applying  the  clause,  that  particular 
clause  will  only  be  used  in  the 
cooperative  agreement  solicitation  or 
award  document  if  the  total  program 
cost  of  the  project  (including  both  the 
applicant's  and  DoD's  share  of  total 
program  costs)  equals  or  exceeds  the 
$100,000  threshold. 

(k)  The  addition  of  any  clauses  and 
provisions  not  identified  in  the 
solicitation  or  the  modification  of 
clauses  and  provisions  included  in  the 
solicitation  which  are  not  designated  as 
being  mandatory  may  be  negotiated. 

(1)  Award  recipients  are  not  required 
to  obtain  or  retain  private  consulting 
services  for  any  extended  period  of 


time.  Accordingly,  any  costs  being 
proposed  for  such  services  are  not  to 
exceed  10%  of  the  total  program  cost 
Costs  in  excess  of  10%  included  in  the 
eligible  entity's  proposal  will  cause  the 
proposal  to  be  rejected. 

(m)  Reasonable  quantities  of 
government  publications,  such  as 
"Selling  to  the  Military"  may  be 
furnished  to  award  recipients  at  no  cost 
subject  to  availability. 

(n)  For  the  purpose  of  executing 
cooperative  agreements,  the  HQs  DLA 
Cooperative  Agreement  Program 
Manager  and  DCASR  Associate  Director 
of  Small  Business  are  delegated  the 
authority  to  execute  cooperative 
agreements  and  shall  not  require 
appointment  as  a  contracting  officer. 

(o)  Each  cooperative  agreement 
recipient's  area  of  performance  will  be 
limited  to  the  geographical  area 
specified  in  its  proposal. 

(p)  To  the  extent  that  the  annual  DoD 
Authorization  and  Appropriation  Acts 
provide  for  restricting  some  part  of  the 
total  funds  authorized  to 
accommmodate  special  sodo-econoraic 
requirements,  any  specific  requirements 
related  to  the  restricted  funds  which 
differ  from  the  requirements  of  this 
regulation  will  be  identified  in  the 
solicitation  for  cooperative  a^eement 
proposals. 

3.  Definitions 

The  following  definitions  apply  for  the 
purpose  of  this  procedure. 

(a)  Civil  Jurisdiction — ^All  cities  with  a 
population  of  at  least  25, 000  and  all 
counties.  Townships  of  25,000  or  more 
population  are  also  considered  as  dvil 
jurisdictions  in  four  states  (Michigan, 
New  Jersey,  New  York,  and 
Pennsylvania).  In  Connecticut 
Massachusetts,  Puerto  Rico  and  Rhode 
Island  where  counties  have  very  limited 
or  no  government  functions,  the 
classifications  are  done  for  individual 
towns. 

(b)  Client — A  recognized  business 
entity,  including  corporations, 
partnerships,  or  sole  proprietorships 
organized  for  profit,  which  are  small  and 
other  than  small,  that  have  the  potential 
or  are  seeking  to  market  their  goods  or 
services  to  the  DoD. 

(c)  Cooperative  Agreement  Offer/ 
Application/Proposal — An  eligible 
entity's  response  to  the  Solicitation  for 
Cooperative  Agreement  Proposals 
describing  their  Pnxnirement  Technical 
Assistance  program  being  operated  or 
being  planned  The  offer  binds  the 
eligible  entity  to  perform  the  services 
described  therein  if  selected  for  an 
award,  and  upon  the  proposal  being 
incoiporated  into  the  cooperative 
agreement  award  document 


(d)  Coet  Sharing — A  generic  term 
denoting  any  situation  wherein  the 
Government  does  not  fully  fund  the 
partidpant's  total  allowable  costs 
required  to  accomplish  the  defined 
project  or  effort  The  term  encompasses 
concepts  such  as  cost  participatioa  cost 
matching,  cost  limitatioins  (direct  or 
indirect),  and  partidpation  in  kind. 

(e)  Direct  Cost — AJiy  cost  that  can  be 
identified  specifically  with  a  particiilar 
final  cost  objective.  No  final  cost 
objective  shall  have  allocated  to  it  as  a 
direct  cost  any  costs,  if  other  costs 
incurred  for  the  same  purpose  in  Hke 
circumstances  have  been  included  in 
any  indirect  cost  pool  to  be  allocated  to 
that  or  any  other  final  cost  objective. 

(f)  Distressed  Area — ^The  geographic 
area  being  or  to  be  serviced  by  an 
eUgible  entity  in  providing  procurement 
technical  assistance  to  business  firms 
physically  located  within  that  area: 

(1)  Has  a  per  capita  income  of  80%  or 
less  of  that  State's  average,  or 

(2)  Has  an  unemployment  rate  of  at 
least  1%  above  the  national  average  for 
the  most  recent  24-month  period  in 
which  statistics  are  available  from  the 
U.S.  Department  of  Labor  in  all  of  the 
geographic  areas  being  or  to  be  serviced. 
A  distressed  area  cannot  include  any 
areas  that  do  not  meet  this  criteria. 

(3)  Is  a  "Reservation"  which  indudes 
Indian  reservations,  public  domain 
Indian  allotments,  former  Indian 
reservations  in  Oklahoma,  and  land  held 
by  incorporated  Native  9X)ups,  regional 
corporetions,  and  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Gaims  Settlement  Act 

(g)  DoD  Cooperative  Agreement 
Program — Provides  assistance  to 
eligible  entities  (defined  by  paragraph 
(g)  below)  in  estabUshing  or  maintaining 
procurement  technical  assistance 
activities  to  help  businss  firms  market 
their  goods  and  services  to  the  DoD  and 
other  government  activities. 

(h)  Eligible  Entities — indude 

(1)  State  Government — a  State  of  the 
United  States,  the  District  of  Columbia, 
a  territory  or  possession  of  the  United 
States,  an  agency  or  instrumentality  of  a 
State,  and  a  multi-state,  regional,  or 
interstate  entity  having  governmental 
duties  and  powers. 

(2)  Local  Government — a  unit  of 
government  in  a  State,  or  local  public 
authority,  a  special  district  an  intrastate 
district  a  council  of  governments,  a 
sponsor  group  representative 
organization,  an  interstate  entity,  or 
another  instnunentality  of  a  local 
government 

(3)  Private.  Non-profit  Organization — 
any  corporation,  trust  foundation,  or 
institution  which  is  entitled  to 
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exemption  under  section  501(c)(3)-(6)  of 
the  Internal  Revenue  Code,  or  which  is 
not  organized  for  proflt  and  no  part  of 
the  net  earnings  of  which  inure  to  the 
beneRt  of  any  private  shareholder  or 
individual. 

(4)  Special  Program  Organ  Izatlona — 
Those  organizations  authorized  by 
legislation  to  participate  in  programs 
set-aside  for  specifically  designated 
groups.  Such  entities  will  be  identified  in 
the  solicitation  specifically  issued 
therefor. 

(i)  Existing  Program — Includes  any 
Procurement  Technical  Assistance  type 
program  that  is  the  recipient  of  a 
cooperative  agreement(s)  with  the 
Defense  Logistics  Agency  during  FY  87 
or  later. 

(j)  Indian — A  person  who  is  a  member 
of  an  Indian  tribe. 

(k)  Indian  Economic  Enterprise — Any 
Indian-owned  (as  defined  by  the 
Secretary  of  the  Interior)  commercial, 
industrial,  or  business  activity 
established  or  organized  for  the  purpose 
of  profit:  provided,  that  such  Indian 
ownership  shall  constitute  not  less  than 
51  per  centum  of  the  enterprise. 

(I)  Indian  Tribe — Any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601  et  seq.) 
which  is  recognized  by  the  Federal 
Govemraent  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

(m)  Indirect  Coat — Any  cost  not 
directly  identified  with  a  single,  final 
cost  objective,  but  identified  with  two  or 
more  final  cost  objectives  or  an 
intermediate  cost  objective.  It  is  not 
subject  to  treatment  as  a  direct  cost 

(n)  In-Kind  Contributions — Represent 
the  value  of  noncash  contributions 
provided  by  the  eligible  entity  and  non- 
Federal  parties.  Only  when  authorized 
by  Federal  legislation  may  property  or 
services  purchased  with  Federal  funds 
be  considered  as  in-kind  contributions. 
In-kind  contributions  may  be  in  the  form 
of  charges  for  real  property  and 
nonexpendable  personal  property  and 
the  value  of  goods  and  services  directly 
benefitting  and  specifically  identifiable 
to  the  project  or  program. 

(o)  Net  Program  Coal — Total  program 
cost  (including  all  authorized  sources) 
less  any  program  income  and/or  other 
federal  funds  not  authorized  to  be 
shared. 

(p)  Net  Start — An  eligible  entity  that 
is  not  an  existing  program  (see 
paragraph  3(i)  above  for  definition)  to 
include  those  recipients  of  cooperative 
agreement  with  the  DLA  during  FY  86 
and  prior  years. 


(q)  Private  Consultant  Services — 
Services  offered  by  private  profit 
seeking  individuals,  organizations  or 
otherwise  qualified  business  entities  to 
provide  marketing  and  technical 
assistance  to  cooperative  agreement 
recipients  or  business  firms  seeking 
contracts  with  Federal.  State  and  local 
government  organizations. 

(r)  Procurement  Technical 
Assistance — Program  organized  to 
generate  employment  in  and  improve 
the  general  economy  of  a  locality  by 
assisting  business  firms  in  obtaining 
defense  and  other  government  contracts. 
It's  purpose  is  to  provide  detailed 
counseling  assistance,  information  and 
personal  instructions  to  business  firms 
in  increasing  their  opportunities  to  sell 
their  products  or  services  to  the  Defense 
Department  either  directly  as  prime 
contractors  or  indirectly  as 
subcontractors  under  DoD  contracts, 
other  government  agencies  and  the 
private  sector. 

(s)  Reservation — Includes  Indian 
reservations,  public  domain  Indian 
allotments,  former  Indian  reservations 
in  Oklahoma,  and  land  held  by 
incorporated  Native  groups,  regional 
corporations,  and  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  (43  U.S.C. 
leoi  et  aeq.). 

(t)  Solitication  for  Cooperative 
Agreement  Proposals  (SCAP) — A 
document  issued  by  DLA  containing 
provisions  and  evaluation  criteria 
applicable  to  all  applicants  that  apply 
for  a  PTA  cooperative  agreement. 

(u)  Special  Program — A  program  by 
which  funds  are  targeted  by  legislation 
for  the  purpose  of  sharing  the  cost  of 
providing  procurement  technical 
assistance  to  specifically  designated 
groups. 

(v)  State-wide  Coverage — a 
procurement  technical  assistance 
program  which  proposes  to  service  at 
least  50%  of  a  State's  civil  jurisdictions 
and  75%  of  a  state's  labor  force. 

(w)  Total  Program  Cost — Includes  all 
funds  from  all  sources  to  include  in-kind 
contributions  and  all  income  received 
from  all  sources  as  a  result  of  operating 
the  program.  Any  federal  funds 
proposed  for  use  in  establishing  or 
conducting  the  program  must  have  prior 
approval  for  such  use. 

(x)  Tribal  organization — The 
recognized  governing  body  of  any  Indian 
Tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities: 
Provided,  that  in  any  case  where  a 


cooperative  agreement  is  awarded  to  an 
organization  to  perform  services 
benefiting  more  than  one  Indian  tribe, 
the  approval  of  each  such  Indian  tribe 
shall  be  a  prerequisite  to  the  award. 


4.  Program  Description 

The  objective  of  the  PTA  Program  is 
to  assist  eligible  entities  in  providing 
marketing  and  technical  assistance  to 
businesses,  hereinafter  referred  to  as 
clients,  in  selling  their  goods  and 
services  to  the  DoD.  thus  assisting  the 
DoD  in  its  acquisition  goals  and  at  the 
same  time  enhancing  the  business 
climate  and  economies  of  the 
communities  being  served.  Specific 
program  requirements  to  accomplish  this 
objective  will  vary  depending  on 
locations,  the  types  of  industries  and 
business  firms  within  the  community, 
the  level  of  economic  activity  in  the 
community,  and  many  other  factors. 
However,  the  SCAP  will  describe  the 
following  minimum  features  that  a 
comprehensive  PTA  Program  should 
generally  include: 

(a)  Personne/— Professional  personnel 
qualified  to  counsel  and  advise  clients 
regarding  DoD  procurement  policies  and 
procedures.  The  areas  of  consideration 
should  relate  to  marketing  techniques 
and  strategies,  pricing  policies  and 
procedures,  preaward  procedures, 
postaward  contract  administration, 
quality  assurance,  production  and 
manufacturing,  financing,  subcontracting 
requirements,  bid  preparation,  and 
specialized  acquisition  requirements  for 
such  things  as  construction,  research 
and  development,  and  data  processing. 

(b)  Marketing  Tools — Should  include, 
as  a  minimum,  the  Commerce  Business 
Daily.  Federal  Acquisition  Regulation, 
DoD  FAR  Supplement,  commodity 
listings  from  DoD  contracting  activities. 
Federal  and  military  specifications  and 
standards,  and  other  Federal 
Government  publications. 

(c)  Networking — Techniques  for 
providing  assistance  throughout  the  area 
being  or  to  be  serviced  by  locating 
assistance  offices  in  areas  of  industrial 
concentration,  arrangements  with  other 
entities  or  organizations,  establishing 
data  links,  and  through  other 
appropriate  means. 

(d)  Fees  and  Service  Charges — In  the 
event  the  applicant  presently  charges  or 
plans  to  charge  clients  a  fee  or  service 
charge,  details  as  to  the  basis  for  the 
amount  of  the  fee  to  be  charged  must  be 
described.  Any  fees  earned  under  the 
program  are  to  be  included  as  part  of  the 
total  program  cost. 

(e)  Performance  Measurement — 
Should  include  a  means  of  periodically 
measuring  program  effectiveness  in 
achieving  the  objective  described  above. 
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Factors  to  consider  in  establishing  time 
phased  goals  and  techniques  for 
measuring  progress  in  its  achievement 
should  include  the  number  and  t^TJes  of 
assistance  rendered,  such  as  marketing 
and  accounting;  the  number  of  clients 
added  to  the  DoD  and  other  Federal 
Agency  bidders  mailing  lists,  the 
Minority  Vendor  Profile  System  of  the 
Minority  Business  Development  Agency, 
the  Procurement  Automated  Source 
System  (PASS)  of  the  Small  Business 
Administration  and  the  value  of  prime 
and  subcontract  awards  received  by 
clients  resulting  from  the  program. 

5.  Procedures  for  Processing  SCAPs  and 
Award  of  Cooperative  Agreements 

(a)  The  cooperative  agreement 
program  manager  will  develop  and 
prepare  the  SCAP(s).  Also,  he/she  will 
be  responsible  for  assuring  that 
adequate  funds  are  made  available  to 
the  DCASR  and  for  considering  other 
factors  in  the  selection  process 
necessary  to  fully  protect  the  interests  of 
the  government. 

(b)  The  SCAP(s)  will  be  approved  by 
the  HQ  DLA  Cooperative  Agreement 
Policy  Council  and  will  be  issued  by  HQ 
DLA  or  through  each  DCASR.  The 
Policy  Council  will  be  comprised  of 
representatives  from  the  HQ  DLA 
Offices  of  General  Counsel,  Contracting, 
Comptroller,  Congressional  Affairs  and 
Small  Business.  The  Staff  Director, 
Small  and  Disadvantaged  Business 
Utilization  shall  serve  as  the  Policy 
Council  Chairman  and  final  appeal 
authority  for  disagreements  between  the 
Cooperative  Agreement  Program 
Manager,  DCASR  Associate  Director  of 
Small  Business  and  the  eligible  entity 
and/or  Cooperative  Agreeement 
recipient.  The  Council  will  be 
responsible  for  reviewing  the 
evaluations  and  recommendations  of  the 
Cooperative  Agreement  Program 
Manager  and  the  evaluation  panel. 

(c)  For  special  program,  the  HQs  DLA 
Cooperative  Agreeemnt  Policy  Council 
will  be  the  review  and  approval 
authority  for  award  selections. 

(d)  The  evaluation  of  proposals 
submitted  in  response  to  the  SCAP  and 
the  selection  of  award  recipients  will  be 
conducted  as  detailed  below: 

(1)  Proposals  will  be  evaluated  by  a 
specially  constituted  evaluation  panel 
established  at  HQ  DLA.  The  panel  will 
be  comprised  of  representatives  from 
the  DCASR  offices  of  small  business, 
contract  management,  comptroller,  and 
other  o^ices  deemed  appropriate  by  the 
HQ  DLA  Cooperative  Agreement 
Program  Policy  Council.  However,  the 
DCASR  Associate  Director  of  Small 
Business,  who  is  delegated  the  authority 
to  execute  the  cooperative  agreements, 


shall  not  serve  as  panel  member.  A 
member  of  the  Office  of  Counsel,  HQ 
DLA.  will  be  appointed  to  the  panel,  but 
will  serve  in  an  advisory  capacity  only. 

(2)  Prior  to  making  a  comprehensive 
evaluation  of  a  proposal,  the  DCASR 
Associate  Director  of  Small  Business 
will  make  an  initial  evaluation  to 
determine  if  each  proposal  contains 
sufficient  technical,  cost  and  other 
information,  has  been  signed  by  a 
responsible  o^icial  authorized  to  bind 
the  eligible  entity  and  generally  meets 
all  requirements  of  the  SCAP.  If  the 
proposal  does  not  meet  those 
requirements,  it  will  be  rejected  and  a 
comprehensive  evaluation  will  not  be 
made.  In  such  case,  a  prompt  reply  will 
be  sent  to  the  proposer  by  the  DCASR 
Associate  Director  of  Small  Business 
indicating  the  reason  for  its  proposal  not 
being  accepted.  Otherwise  acceptable 
proposals  with  the  DCASR  Associate 
Director  of  Small  Business 
recommendations  will  be  forwarded  to 
the  Cooperative  Agreement  Program 
Manager  at  HQs  DLA.  Under  existing 
programs  only,  in  the  event  the 
applicant's  Procurement  Technical 
Assistance  Performance  Report  (RCS 
Number  DLA  (Q)  2545)  is  missing,  the 
missing  report  will  be  attached  to  the 
proposal  by  the  cognizant  DCASR 
Associate  Director  of  Small  Business. 

(3)  Revised  proposals  will  not  be 
accepted  from  applicants  whose 
proposals  are  rejected  after  the  initial 
evaluation  unless  the  revised  proposals 
is  postmarked  or  is  hand  delivered  prior 
to  the  closing  date  of  the  SCAP.  Any 
proposal  received  which  is  unsigned  or 
otherwise  rejected  will  not  be  given 
additional  review  consideration  and  will 
be  retained  with  other  unsuccessful 
applications  by  the  E>CASR  Associate 
Director  of  Small  Business. 

(4)  For  an  otherwise  acceptable 
proposal  the  DCASR  Associate  Director 
of  Small  Business  will  include  a  review 
to  verify  the  accuracy  of  the 
classification  of  the  proposal  concerning 
the  entity's  stated  program  status  as 
existing  or  a  new  start  In  the  event  the 
DCASR  Associate  Director  of  Small 
Business  considers  the  proposal  status 
misclassified,  he/she  will  review  the 
matter  with  the  applicant  If  there  is 
disagreement  the  Associate  Director  of 
Small  Business'  determination  of  the 
application's  classiGcation  will  be  final 
and  not  subject  to  further  review. 

(5)  Proposals  which  pass  the  initial 
evaluation  will  be  subjected  to  a 
comprehensive  evaluation  by  the  HQs 
DLA  evaluation  panel.  The  basic 
purpose  of  the  comprehensive 
evaluation  is  to  assess  the  relative 
merits  of  the  proposals  to  determine 
which  offer  the  greatest  likelihood  of 


achieving  the  stated  program  objectives, 
considering  technical,  quality,  personnel 
qualifications,  estimated  cost  and  other 
relevant  factors.  Each  proposal  will  be 
evaluated  by  the  panel  in  accordance 
with  stated  criteria  and  ranked  in  order 
of  excellence  to  determine  which  will 
best  further  specific  program  goals.  All 
findings  and  recipient  selections  will  be 
documented,  signed  by  the  panel 
members,  and  retained  to  provide  an 
adequate  record  to  support  the  panel's 
decisions.  Upon  completion  of  its 
review,  the  evaluation  panel  will  submit 
the  panel  results  and  its 
recommendations  to  the  Cooperative 
Agreement  Program  Manager. 

(6)  The  Cooperative  Agreement 
Program  Manager  will  determine 
whether  sufficient  funds  have  been 
allocated  to  the  DSASR  to  cover  the 
DoD  share  of  costs  and  will  review  the 
panel  recommendations  and  results  for 
completeness.  Upon  completion  of  the 
fund  analysis  and  review  of  the  panel 
results,  the  Cooperative  Agreement 
Program  Manager  will  forward  the  panel 
results  with  recommendations  and 
comments  (if  any)  to  the  HQ  DLA  Policy 
Council  for  review. 

(e)  The  HQ  DLA  Policy  Council  will 
review  the  Cooperative  Agreement 
Program  Manager  and  evaluation 
panel's  recommendations.  The  results  of 
its  review  and  its  recommendations  will 
be  submitted  to  the  appropriate  DCASR 
Commander  for  approval.  In  developing 
its  recommendations  the  Council  may 
consider  additional  factors  necessary  to 
fully  protect  the  interest  of  the 
Government.  These  factors  may  include, 
but  are  not  limited  to.  economic 
downturns  that  effect  national  security 
in  selected  geographic  areas; 
terminations  of  major  DoO  contracts: 
availability  of  funds:  the  potential  for 
increasing  competition  for  selected 
goods  and  services  required  by  the  DoD; 
the  existence  of  other  procurement 
technical  assistance  programs  in  the 
area;  and  compliance  %vith  any 
legislative  requirement  imposed  on 
program  funds. 

(f)  After  approval  of  the  award 
selections  by  the  DCASR  Commander 
and  congressional  notification  provided, 
the  cooperative  agreements{8)  will  be 
executed  by  the  DCASR  Associate 
Director  of  Small  Business. 

ft  Evaluation  Criteria 

(a)  The  evaluation  factors  for  new 
starts  and  existing  programs,  with  their 
relative  importance,  will  be  specified  in 
the  SCAP. 

(b)  The  following  evaluation  factors 
(which  may  be  subject  to  change)  will 


1434 


F»dewl  Regbter  /  Vol.  54.  No.  9  /  Friday.  January  13.  1989  /  Notices 


be  oonatdered  as  the  evaluetion  criteria 
for  oew  starts: 

(1)  The  types  of  qualifications  of 
personnel  assigned  or  to  be  assigned  to 
the  pfogram. 

(2)  The  quality  of  the  PTA  Program  in 
existence  or  being  planned  for 

a.  Developing  new  clients. 

b.  Assisting  existing  clients. 

c  Any  program  established  or  to  be 
established  to  identify  and  provide 
extraordinary  assistance  to  small 
disadvantaged  business  firms. 

(3)  The  number  of  clients  in  the 
geographic  areas  being  or  to  be  serviced. 
This  includes  carrying  out  the  DoD 
policy  described  in  paragraph  2(i)  above 
for  which  the  socio-economic  status  of 
clients  should  be  estimated. 

(4]  The  amount  and  percentage  of  oet 
program  costs  to  be  shared  by  DoO. 

(5)  The  level  of  unemployment  in  the 
area  being  or  to  be  serviced. 

(c)  The  evaluation  criteria  for  existing 
programs  (which  may  be  subject  to 
change)  will  include  all  of  the  above 
factors,  as  well  as  the  following: 

(1)  The  eligible  entity's  develofMnent. 
peforaances  and  effectiveness  in 
conducting  the  PTA  Programs,  including 
achievements  against  established  goals 
and  any  spedaJ  achievements  relative 
to  small  disadvantaged  business  finas. 

(2)  The  amount  of  subcontracting  to 
private  consultants. 

(d)  As  this  program  applies  both  to 
existing  PTA  Programs  and  to  those 
being  planned,  certain  of  these 
evaluation  factors  will  be  evaluated 
based  upon  stated  implementation 
policy  for  programs  being  planned.  For 
example,  the  types  and  qualifications  of 
personnel  assisted  will  require 
applicants  that  do  not  presently  have 
established  but  are  planning  programs 
to  identify  the  standards  to  be  used  in 
selecting  the  personneL 

(e)  The  amount  of  subcontracting  to 
private  consultants  is  limited  to  no  more 
than  10%  of  total  program  costs  for  both 
existing  programs  and  new  starts.  In 
evaluating  this  factor  for  existing 
programs  the  smaller  the  amount  of  such 
subcontracting  the  greater  the  weight 
that  will  be  given.  However,  in  the  case 
of  new  starts,  equal  weight  vrill  be  given 
to  an  offers,  subject  only  to  the  10% 
limitation. 

7.  DoD  Funding 

(a)  Any  funds  authorized  for  the  PTA  ' 
program  will  be  allocated  equitably 
among  the  nine  DCASRs  to  cover  the 
DoD  share  of  the  PTA  program  cost  for 
existing  programs  and  for  new  starts. 
The  SCAP  will  identify  the  total 
amoants  of  funds  authorized  for  the 
related  fiscal  year. 


(b)  If  there  is  an  insufficient  number  of 
satisfactory  proposals  in  a  DCASR  to 
allow  effective  use  of  the  funds 
allocated,  the  Cooperative  Agreement 
Program  Manager  will  reallocate  the 
funds  among  the  DCASRs  based  upon 
the  award  recommendations  made  by 
the  HQs  DLA  evaluation  panel  and 
Cooperative  Agreement  Policy  Council. 

A  Cost  Sharing  Criteria  and  Limitatioaa 

(a)  The  DoD  share  of  net  program 
costs  shall  not  exceed  50%,  except  in  a 
case  where  an  eligible  entity  meets  the 
criteria  of  a  distressed  area.  When  the 
prerequisite  conditions  to  quality  as  a 
distressed  areas  are  met,  the  DoD  share 
may  be  increased  to  an  amount  not  to 
exceed  75%. 

(b)  In  no  event  shall  the  DoD  share  of 
net  program  costs  exceed  $300,000  for 
programs  providing  state-wide  coverage 
and  $150,000  for  all  other  programs. 

(c)  Cost  contributions  may  be  to  either 
direct  or  indirect  costs,  provided  such 
costs  are  otherwise  allowable  in 
accordance  with  the  cost  principles 
applicable  to  the  award.  Allowable 
costs  which  are  absorbed  by  the  eligible 
entity  as  its  share  of  costs  may  not  be 
charged  directly  or  indirectly  or  may  not 
have  been  charged  in  the  past  to  the 
Federal  Government  under  other 
contracts,  agreements,  or  grants. 

(d)  The  SCAP  will  require  applicants 
to  submit  an  anmialized  estimated 
budget  which  may  include  cash 
contributions,  io-kisd  contributions,  any 
fees  and  service  charges  to  be  earned 
under  the  program,  and  any  other 
Federal  Agency  funding  (including 
grants,  loans,  and  cooperative 
agreements)  authorized  to  be  used  for 
this  program. 

(e)  The  type  and  value  of  any  in-kind 
contributioa  will  be  Umited  to  oo  more 
than  25%  of  the  total  program  cost. 

(f)  Any  fees,  service  changes  or 
Federal  funds  provided  under  another 
Federal  financial  assistance  award, 
including  loans  (bat  not  indnding  loan 
guarantee  agreements  siaoe  these  do  not 
provide  for  disburaeaient  of  Federal 
funds)  are  not  acceptable  for  calcalattng 
cost  oontribations  of  tlie  eligible  entity. 
Although  the  fees,  service  cdbarges  and 
other  aotfaocized  federal  funds  must  be 
included  in  the  ammalized  estiauted 
budget  they  cannot  be  indoded  for  cost 
sharing  porposes.  Inclusion  of  other 
Federal  funds  in  the  program  is  subject 
to  the  terms  of  the  award  instrument 
containing  such  funds  or  written  advice 
beging  obMtained  from  the  awarding 
Agency(s)  authoriztng  such  use.  Any 
method  used  by  the  eligible  entity  in 
providing  the  required  funds  which 
relies  upon  Federal  funds  must  be 


disclosed  and  identified  in  the  eligible 
entity's  proposal. 

(g)  In  submitting  its  budget  and 
eligible  entity  that  services,  or  plans  to 
service  clients  exclusively  in  areas  that 
qualify  as  distressed  areas  may  submit  a 
single  budget  and  request  a  maximum  of 
75%  as  the  DOD  share  of  net  program 
costs  (NPC).  subject  to  paragraphs  8(a 
and  bj  above.  An  entity  tfiat  services  or 
plan  to  service  clients  exclusively  in 
non-distressed  areas  or  in  areas  that 
include  both  distressed  and  non- 
distressed areas  may  submit  a  single 
budget  and  request  a  maximum  of  50%. 
In  those  cases  where  the  geographic 
area  being  or  to  be  serviced  includes 
both  distressed  areas  and  non- 
distressed areas,  the  budget  may  be 
divided  based  on  a  reasonable  and 
logical  distribution  of  total  program 
costs  between  these  two  discrete  areas, 
and  submitted  as  a  single  proposal.  In 
such  case,  the  recipients  accounting 
system  must  be  capable  of  segregating 
and  accumulating  cost  for  each  of  the 
two  budget  areas. 

(h)  Recipients  of  cooperative 
a9«ements  will  be  required  to  maintain 
records  adequate  to  reflect  the  nature 
and  extent  ol  their  coats  and  to  insure 
that  the  required  coat  participation  is 
achieved. 

(i)  The  SCAP  will  also  provide  that 
indirect  costs  are  not  to  exceed  100%  of 
direct  coals. 

(j)  In  the  event  the  applicant  charges 
or  plans  to  charge  s  fee  or  service 
charge  for  PTA  given  to  clients,  or  to 
receive  any  other  inome  as  a  result  of 
operating  the  PTA  Program,  the 
estimated  amount  of  such 
reimburseflMnt  is  to  be  dearly  identified 
in  the  proposed  budget  and  shall  be 
included  as  part  <d  the  total  program 
oosts. 

(k)  The  Federal  coat  prindpies  as 
stated  in  the  OMB  Circalars  listed  below 
will  be  «sed  as  guiddines  to  determine 
allowable  coats  in  performance  of  the 
program: 

(1)  OMB  Qrcular  No.  A-21,  Cost 
Principles  for  Educational  Institutions. 

(2)  OMB  Circular  No.  A-87,  Cost 
Principles  for  State  and  Local 
Governments. 

(3)  QMB  Circular  No.  A-122.  Cost 
Prindples  for  Non-profit  Organizations. 

9.  Adminittratioa 

(a)  Cooperative  Agreements  will  be 
assigned  to  the  cognizant  DCASR  for 
postaward  administratioB. 

(b)  The  Associate  Director  of  Small 
Business  at  the  cognizant  DCASR  will 
be  responsible  for  reviewing  recipients 
performance  at  least  twice  during  the 
effective  period  of  each  cooperative 


I'^^AJaoA 
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agreement  to  include  a  review  of 
budgeted  versus  actual  expenditures, 
and  other  performance  factors.  The 
results  of  the  periodic  reviews  will  be 
furnished  to  the  recipient  and  a  copy 
will  be  provided  to  the  HQs  DLA 
Cooperative  Agreement  Program 


Manager  no  later  than  30  calendar  days 
after  completion  of  each  review. 

(c)  For  eligible  entities  covered  by 
OMB  Circular  No.  A-102.  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments,  or  OMB  Circular 


No.  A-110,  Grants  and  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals  and  other  Non-profit 
Organizations,  the  administrative 
requirements  specified  in  those  circulars 
will  apply. 


Procurement  Technical  Assistance  Cooperative  Agreement  Program  Managers 

(Addresses  and  geographic  areas  urxler  me  cogmzartce  of  eacti  of  the  DCASRs.  together  with  tfie  name  of  ttie  Associate  Director  lor  Small  Busness  wtw  is 
designated  tfie  Procurement  Technical  Assistance  Cooperative  Agreemerrt  Program  Mar^ager  toMow.) 


Slate  or  area 


DCASR 


Associate  Ovecior 


Alabama.  Florida.  Georguu  Mississ^.  North  Carolna, 
South  Carokria,  Tennessee.  Puerto  Rico 

Connecticut  (except  Fairfieid  County).  Mairte.  New  Hamp- 
shire, Massact>usett5.  New  Yorit  (aM  counties  except 
Bronx.  Dutchess.  Kmgs,  New  Vork.  Nassau.  Orange, 
Putnam.  Oueens,  Richmond.  Rockland.  SuffoOt,  and 
Westchester).  Rhode  Island.  Vermont 

iiwiois.  Indiana.  Wisconsm 


Kentucky.  Michigan.  Ohio.  Pennsytvania  (Crawford.  Ene. 
and  Mercer  Counties  or^). 

Arizona.   Arkansas.   Louisuina.   New  Mexico.  Oklahoma 

Texas. 
Alaska.    California.    Hawaii.    Idaho.    Montar^.    Nevada. 

Oregon.  Washmgton. 


Connecticul  (Fairfield  Courrty  only).  New  Jersey  (Norttiem 
12  Counties).  New  York  (Broru.  Dutchess.  Kmgs,  New 
York.  Nassau.  Orange.  Putnam.  Queens.  Richmond. 
Rockland.  Suffolk.  Ulster,  and  Westchester  Counties 
only). 

Delaware.  Disthct  of  Cokjmbia.  Maryland.  New  Jersey 
(except  lor  Northern  12  counties),  Pennsylvania  (aM 
counties  except  Crawford.  Ehe  and  Mercer).  Virgmia 
West  Vvgna 

Cokxada  towa  Kansas.  Mirtnesota  Mesouri,  Net)raska 
North  Dakota  South  Dakota  UtaK  Wyoming. 


DCASR  Atlanta  805  Walker  Street.  Manetta 
GA  30060-2789. 

IXASR  Boston.  495  Summer  Street  Boston. 
MA  02210-2184 


DCASR  Chicago  O'Hare  Int1  Airport  P.O.  Box 
66475.  Chicago.  IL  60666-0475. 

DCASR  Cleveland  Federal  Office  Buikkng. 
1240  East  9th  Street  Cleveland.  OH  44199- 
2063. 

CX:aSR  OaHas.  1200  Mam  Street.  Dallas,  TX 
75202-4399. 

DCASR  Los  Angeles,  222  N  Sepulveda  Boule- 
vard. El  Segundo.  CA  90245-4320. 


DCASR  New  York.  201   Varicfc  Street  New 
York.  NY  10014-4811 


DCASR  Philadelphia  2800  South  20th  SL.  P.O. 
Box  7478.  Philadelphia  PA  19101-7478 


DCASR  St  Louis,  1136  Washington  Ave..  St 
touia  MO  63101-1 194. 


Mr  Harokt  O  Watson,  Telephone  (404)  429-6195.  To! 

Ree:  1-800-331-6415.  (GA  Only)    1-aOO-551-7801 

Room  Number  104. 
Mr   Edward  J   Fitzgerakl,  Telephone  (617)  451-4318. 

To«  Free    1-800-321-1861.  Located  on  8th  Floor 


Mr    Jwnes  L  Kleckner,  Telephone  (312)  694-6020. 

Toi  Free:   1-600-637-3848.  (IL  Only)    1-800-826- 

1046.  Room  Number  107 
Ms.  Wllma  R.  Combs.  Telephone  (216)  522-5122.  ToN 

Free  1-800-551-2785.  Room  Number  1849 

Mr    Kenneth  E    Strack,  Telephone  (214)  670-9205. 

Room  Number  640. 
Ms  Renee  Deavens.  Telephone  (213)  335-3260;  Tot 

Free  1-800-624-7372  (Alaska  HawM.  klaho.  Morv 

tana  Nevada  Oregon,  and  Washnglon),  (CA  Only) 

1-800-251-5285;  Room  Number  302 
Mr  John  E.  Mukeany,  Telephone  (212)  807-3050.  To! 

Free  1-800-251-6969.  Room  Number  1061 


Mr.  Joseph  Saracano  (acting).  Telephone  (215)  952- 
4006,  Tol  Free  800-258-9503  (New  Jersey.  Dela- 
ware. Maryland.  Vrgirea  West  Vrgna  and  Dotnct 
of  Cokjmb«).  (PA  Only)  800-843-76S4.  Room 
Number  129. 

Mr.  Thomas  Moore.  Telephone  (314)  263-6617.  Tol 
Free:  800-325-3419.  Third  Fhxx. 


(Fit  Doc  B»-83S  Filed  1-12-89:  &4S  am] 

BiUiNO  COOC  3<30-01-M 

DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACnON:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
13, 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  niRTNER  mFORMATKNI  CONTACT: 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 


participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public:  (5) 
Reporting  biuxien;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 
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Dated:  ]uutmTy  la  1060. 
CariMU.Kka. 

Director  for  Office  of  laforatatioa  Reaourcea 
ManagemenL 

OfRca  of  PostMcondary  Educatkm 

Type  of  Review:  New. 

Tit/e:  Institutional  Quality  Control 
Measurement  Project. 

Frequency:  One-time. 

Affected  Public:  Businesses  or  other  for- 
profit;  Non-profit  institutions;  small 
businesses  or  organizations 

Reporting  Burden: 

Responses:  42. 

Burden  Hours:  128. 

Recordkeeping: 

Recordkeepen:  0. 

Burden  Hours:  0. 

Abstract-  The  Department  will  use  this 
survey  to  examine  and  collect 
information  on  Federal  aid  programs 
and  work-study  progranu  from 
institutions,  lenders,  parents  and 
students  to  determine  whether  error 
persists  in  Title  IV  Student  Financial 
Aid  Programs,  and  to  conduct 
Management  Assessment  of  the 
effectiveness  of  the  Institutional 
Quality  Control  Riot  Project. 

(PR  Doc  89-4O0  Piled  1-12-89: 8:43  am] 

BNJJNaCOOC  40SS-01-II 


DCPARTMENT  OF  ENERGY 

Economic  Roguiatory  Administration 
lEfU  OodMt  No.  ta-SS-MQl 

Amarican  Cantrai  Gas  Marfcting  Co^ 
Ordar  Qrantlng  Btanicat  Auttwrtiation 
To  Import  and  Export  Natural  Qas 
From  and  to  Canada 

AOCNCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACnofC  Notice  of  order  granting  blanket 
authorization  to  import  and  to  export 
natural  gas. 


:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  American 
Central  Gas  Marketing  Company 
(American  Central]  blanket 
authorization  to  import  and  export 
natural  gas  from  and  to  Canada.  The 
order  issued  in  ERA  Docket  No.  88-S3- 
NG  authorizes  American  Central  to 
import  up  to  73  Bcf  of  Canadian  natural 
gas  and  to  export  up  to  73  Bcf  of  US. 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  import  or 
export 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-056-C 
Forrestal  Building,  1000  Independence 


Avenue  SW..  Washington.  DC  20585. 
(202)  586-047a  The  docket  room  is  open 
between  the  hours  of  8:00  a jn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  January  10, 
1969. 

Coostanca  L.  Buddey, 
Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc.  89-909  Filed  1-12-89  8:45  am) 

■LUNQCOOC  MSO-01-M 


Fadaral  Enargy  Raguiatory 
Commisaion 

(Docket  Nos.  CP«»-507,  at  aL] 

ANR  Plpalna  Co.,  at  aL;  Natural  Gas 
CartHicata  FHnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

(Docket  Na  CP8»-fi07-0(XH 
January  6, 1989. 

Take  notice  that  on  December  29, 
1988.  ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48242.  filed  in  Docket  No.  CP89-507-00a 
a  request  for  authorization  pursuant  to 
§9  157.205  and  157.212  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  under  the 
Natural  Gas  Act  and  ANR's  blanket 
certificate  issued  in  Docket  No.  CP82- 
480-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  for  authorization  to 
add  an  additional  sales  delivery  point 
for  an  existing  customer,  Wisconsin 
Natural  Gas  Company  (Wisconsin 
Natural),  in  Winnebago  County. 
Wisconsin  (Winchester  Meter  Station), 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  pitblic  inspection. 

ANR  states  that  sales  to  Wisconsin 
Natural  are  made  pursuant  to  a  Service 
Agreement  between  the  parties  dated 
December  14, 1987,  and  that  the 
maximum  daily  deliveries  through  the 
new  sales  delivery  point  will  be  within 
Wisconsin  Natural's  currently  existing 
peak  day  and  annual  entitlements  from 
ANR.  Further  ANR  states  that 
Wisconsin  Natural  has  requested  the 
additional  meter  station  in  order  to 
provide  operational  flexibihty  and 
reliabihty  on  Wisconsin  Natural's 
distribution  system. 

Comment  date:  February  21, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Paiuto  Pipeline  Company 

(Docket  No.  CP87-309-000.  RP88-208-002] 
January  6. 1989. 

Take  notice  that  on  December  IS, 
1988,  Paiute  Pipeline  Company  (Paiute). 
pursuant  to  Part  154  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act. 
tendered  for  filing  First  Revised  Sheet 
No.  63  and  First  Revised  Sheet  No.  64  to 
be  part  of  iu  FERC  Gas  Tariff,  Original 
Volume  No.  1,  in  compliance  with  the 
Commission's  May  17  and  July  29, 1988 
orders  in  this  proceeding. 

Paiute  indicates  that  it  is  submitting 
the  proposed  revised  tariff  sheets  in  an 
effort  to  resolve  any  remaining  matters 
at  issue  and  to  conclude  this  proceeding. 
Paiute  states  that  on  July  1, 1988,  Paiute 
filed  in  this  proceeding  its  initial  FERC 
Gas  Tariff,  consisting  of  Original 
Volume  No.  1,  which  Paiute  proposed  to 
be  effective  on  August  1, 1988.  By  order 
issued  July  29. 1988,  according  to  Paiute, 
the  Commission  accepted  Paiute's  July  1, 
1988  tariff  filing  and  suspended  it  to 
become  effective  August  1, 1988.  subject 
to  refund.  The  Commission  also  directed 
that  an  informal  technical  conference  be 
conveyed  to  address  the  concerns  of 
Sierra  Pacific  Power  Company,  one  of 
Paiute's  customers,  over  various  tariff 
language  matters. 

Paiute  states  that  the  technical 
conference  was  held  on  September  9, 
1988.  Paiute  asserts  that,  based  on 
discussions  with  the  active  participants 
in  this  proceeding.  Paiute  believes  that 
only  one  item  remains  to  be  dealt  with 
in  these  dockets.  That  matter,  according 
to  Paiute,  involves  clarifying  Paiute's 
purchased  gas  cost  adjustment  (PGA) 
provision  to  provide  for  the  appropriate 
flow-through  by  Paiute  of  purchased  gas 
demand  and  commodity  charges 
incurred  from  its  various  suppliers,  in 
accordance  with  the  Commission's 
Regulations  and  policies.  Paiute  stales 
that  its  proposed  First  Revised  Sheet  No. 
63  and  First  Revised  Sheet  No.  64  reflect 
changes  to  the  language  of  Paiute's  PGA 
provision  that  are  designed  to  clarify 
Paiute's  intention  to  pass  tlirough 
supplier  demand  and  commodity 
charges  in  accordance  with  the 
Commission's  Regulations  and  related 
orders. 

Paiute  requests  that  its  proposed  tariff 
sheets  be  permitted  to  become  effective 
August  1, 1988.  Paiute  further  requests 
waiver  of  the  notice  requirements  of 
i  154.22  of  the  Commission's 
Regulations  and  of  any  other  applicable 
rules  and  regulations  as  may  be 
necessary  so  as  to  implement  the 
tendered  tariff  sheets  in  the  manner 
proposed. 
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Comment  date:  January  17. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  d 
this  notice. 

3.  National  Fuel  Gas  Supply  Coiporatioa 

I  Docket  No.  CP8»-S0»-000| 
January  9. 1989. 

Take  notice  that  on  December  29, 
1988,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel).  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  filed  in  Docket  No.  CP89-^09-000, 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  firm  sales 
service  provided  to  Cook  Forest  Gas 
Company  (Cook),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  National  Fuel 
currently  provides  Cook  with  sales 
service  under  National  Fuel's  general 
service  Rate  Schedule  RQ,  pursuant  to 
an  open  requirements  service  agreement 
dated  November  1, 1977.  It  is  alleged 
that  under  the  terms  of  the  service 
agreement.  National  Fuel  is  obligated  to 
sell  and  deliver,  on  a  firm  basis,  and 
Cook  is  obligated  to  receive  and  pay  for 
a  minimum  monthly  demand  of  123 
dekatherm  and  a  minimum  monthly 
winter  requirement  quantity  of  9,077 
dekatherm. 

It  is  asserted  that  Cook  has  tendered 
partial  payment  for  one  monthly  invoice 
and  has  not  made  any  payment 
whatsoever  in  connection  with  another 
35  monthly  invoices  over  a  period 
beginning  April  of  1985.  Cumulative  past 
due  amounts  for  gas  sales  made  prior  to 
National  Fuel's  1987  fiscal  year  total 
$37.929.2&  Cook  also  owes  an  additional 
$33,583.21  and  S59.506.63,  respectively, 
for  gas  sold  and  delivered  to  Cook  by 
National  Fuel  during  fiscal  years  1987 
and  1988.  It  is  alleged  that  as  of 
December  9, 1988,  Cook's  past  due 
obligations  total  approximately 
$161,169.16. 

National  Fuel  states  that  it  has  made 
numerous  efforts  to  resolve  Cook's 
payment  deficiencies  and  to  bring  the 
payment  account  current,  but  to  no 
avail.  It  is  further  stated  that  on  August 
1. 1986,  Cook  executed  a  promissory 
note  in  favor  of  National  Fuel  in  the 
amount  of  $86,506.11  representing 
amounts  then  past  due  and  agreed  to  a 
payment  schedule.  After  Cook  failed  to 
maintain  the  agreed  upon  payment 
schedule.  National  Fuel  received  a 
judgement  in  Pennsylvania  State  Court 
for  the  amount  of  the  promissory  note, 
plus  interest.  It  is  claimed  that  such 
judgement  has  not  yet  been  satisfied. 


and  may  never  be  satisfied  due  to  the 
relative  state  of  Cook's  assets. 

It  is  alleged  that  there  appears  no 
reasonable  likelihood  that  Cook  would 
render  timely  and  complete  payment  to 
National  Fuel  for  National  Fuel's  current 
and  future  sales  and  deliveries  of  gas  tp 
Cook.  Under  these  circumstances. 
National  Fuel  proposes  to  permanently 
abandon  its  sales  to  Cook,  to  terminate 
its  service  obligation  under  the 
Commission's  certificate  authorization, 
and  to  abandon  in  place  a  related  sales 
tap  and  meter. 

National  Fuel  asserts  that  Cook's 
system  appears  to  be  physically 
interconnected  with  the  system  of  North 
Penn  Gas  Company  and  with  local 
production  from  several  wells.  Cook  in 
its  1986  annual  report  to  the 
Pennsylvania  Public  Utihties 
Conunission  identified  40  percent  of  its 
gas  purchases  from  National  Fuel  and  60 
percent  as  from  a  combination  of  other 
sources.  Cook's  other  supply  sources  as 
identified  in  its  1966  annual  report  are: 
North  Penn  Gas  Company,  Halls  Well 
Service,  and  Cook  Oil  k  Gas  Production. 
National  believes  that  Cook's  payment 
accounts  with  its  other  gas  suppliers  are 
current.  National  Fuel  claims  that  upon 
the  Commission's  approval  of  the 
abandonment  request.  Cook  should  be 
able  to  maintain  adequate  service  to  its 
customers  through  its  purchases  of 
natural  gas  under  current  arrangements 
with  one  or  more  of  its  other  suppliers. 

Comment  date:  January  30. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-499-000| 
January  9. 1989. 

Take  notice  that  on  December  29, 
1988.  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street.  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-499-000  a 
request  pursuant  to  S  S  157.205  and 
284.223  of  the  Conunission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  Ladd  Gas  Marketing.  Inc. 
(Ladd).  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Texas  Gas  proposes  to  transport  on  a 
peak  day  up  to  400,000  MMBtu 
equivalent  of  natural  gas  for  Ladd.  with 
an  estimated  average  daily  quantity  of 
100,000  MMBtu  equivalent  of  natural 


gas.  On  an  annual  basis,  it  is  stated  that 
Ladd  estimates  a  volume  of  36.500.000 
MMBtu  equivalent  of  natural  gas.  Texas 
Gas  states  that  the  transportation 
service  is  being  rendered  through  the 
use  of  Texas  Gas's  existing  facilities, 
and.  pursuant  to  a  gas  transportation 
agreement  dated  November  7. 1988,  the 
location  of  the  points  of  receipt  and 
delivery  are  specified  in  Exhibits  B  and 
C  respectively,  of  the  agreement.  It  is 
further  stated  that  the  ultimate 
consumers  of  the  gas  have  been 
identified  in  the  request  as  General 
Electric.  RCA,  Morton  Salt,  Alcan 
Aluminum.  Owens-Illinois.  Hope  Gas 
and  Mobay  Corp.  Texas  Gas  states  that 
transportation  8er\ice  for  Ladd 
commenced  November  18, 1988,  under 
the  120-day  automatic  provisions  of 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1284. 

Comment  date:  February  23, 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Southern  Natural  Gas  Company 
(Docket  No.  CP89-197-001J 
January  9. 1988. 

Take  notice  that  on  December  21, 
1988,  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham. 
Alabama  25202-2563,  filed  in  Docket  No. 
CP89-197-001  an  application  pursuant  to 
section  7(c)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
to  amend  its  request  filed  in  Docket  No. 
CP89-197-000  on  November  14, 1988,  so 
as  to  authorize  its  contribution  in  aid  of 
construction  for  the  installation  of 
certain  compression  and  pipeline  loop 
facilities  that  were  the  subject  of  an 
application  filed  August  15, 1988.  in 
Docket  No.  CP88-683-000  by  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  Docket  No.  CP89-197-00a  Southern 
proposes  to  render  firm,  long  term 
transportation  service  of  up  to  30.000 
Mcf  per  day  on  behalf  of  East 
Tennessee.  It  is  indicated  that  East 
Tennessee  requires  30,000  Mcf  per  day 
to  meet  the  current  need  for  an  increase 
in  contract  demand  service  for  certain  of 
its  customers  named  in  East  Tennessee's 
application  for  certificate  filed  in  Docket 
No.  CP88-683-0G0. 

Southern  proposes  to  provide  the  firm 
transportation  service  on  behalf  of  East 
Teiuiessee  so  that  East  Tennessee  can 
serve  its  customers  with  increased 
contract  demand  on  a  more  economical 
basis. 
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Southern,  in  its  application  Tiled  in 
Docket  No.  CP89-197-000.  proposes  to 
perform  the  firm  transportation  service 
to  provide  East  Tennessee's  customers 
with  increased  contract  demand  service 
instead  of  East  Tennessee  constructing 
additional  facilities  on  its  system  as  set 
forth  in  its  application  filed  in  Docket 
No.  CP8ft-683-000  on  August  15. 1988. 
Southern  indicates  that  it  intervened  in 
Docket  No.  CP88-683-000  requesting  a 
hearing  to  compare  Southern's  proposal 
to  East  Tennessee's  proposal.  It  is  stated 
in  an  answer  to  Southern's  intervention 
that  if  East  Tennessee  accepted  the  firm 
transportation  service  proposed  by 
Southern,  it  would  still  need  to  construct 
facilities  on  its  system  to  deliver  the 
increase  in  construct  demand  to  its 
customers.  Specifically.  East  Tennessee 
states  that  it  will  be  required  to 
construct  up  to  an  estimated  $5,077,000 
worth  of  facilities  in  order  to  provide  the 
additional  services  specified  in  Docket 
No.  CP88-683-000.  which  includes  pipe, 
looping,  new  compression  and  the 
r«>8taging  of  specified  compressors. 

In  the  amendment  to  the  application. 
Southern  proposes  to  make  a 
contribution  in  aid  of  construction  to 
East  Tennessee  in  an  amount  that  would 
cover  the  actual  cost  of  the  facilities 
which  the  Commission  may  authorize  in 
East  Tennessee's  proceeding  in  Docket 
No.  CP88-683-000.  No  other  changes  are 
proposed  to  Southern's  proposal  in 
Docket  No.  CP89-197-000. 

Comment  date:  January  30. 1989,  in 
accordance  with  Standard  Paragraph  F 
Hi  the  end  of  the  notice. 

6.  Arkansas  Oklahoma  Gas  CoqMration 

IDockei  No  CP89-465-O0OI 

Idnuary  »  liMU. 

Take  notice  that  on  December  21. 
1988.  Arkdnsas  Oklahoma  Gas 
Corporation  (AOG).  P  O.  Box  17004.  Fori 
Smith.  Arkansas  72917  filed  in  Docket 
No.  CP89-465-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  abandon 
compression  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AOG  proposes  to  abandon  a  525 
horsepower  compressor  unit  at  the  Spiro 
Compressor  Station  in  LeFlore  County. 
Oklahoma.  AOG  states  that  the  unit  is 
oversized  and  obsolete  in  view  of 
declining  reserves  and  wellhead 
pressures,  and  has  been  replaced  with  a 
330  horsepower  compressor  unit.  AOG 
proposes  thai  the  abandonment 
authorization  be  made  effective  October 
28.  1988.  AOG  further  states  that  the 
pRiimated  salvage  value  of  the 


compressor  unit  is  $48,300.  AOG 
explains  that  the  construction  cost  of  the 
replacement  unit  is  $120,800. 

Comment  date'.  January  30. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  National  Fuel  Gas  Supply  Corporadon 

(Docket  No.  CP8»-467-O001 
January  9. 1989. 

Take  notice  that  on  December  21, 
1988.  National  Fuel  Gas  Supply 
Corporation  (National  Fuel).  Ten 
Lafayette  Square.  Buffalo.  New  York 
14203,  filed  in  Docket  No.  CP89^167-000 
a  request  pursuant  to  {  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  seventeen  sales 
taps,  to  add  six  delivery  points,  and  to 
construct  and  operate  a  sales  tap  facility 
to  enable  gas  delivery  to  Highland  Land 
&  Minerals,  Inc.  (Highland)  under  the 
blanket  certificate  issued  in  Docket  No. 
CP83-4-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

National  Fuel  proposes  to  construct 
sales  tap  facilities  in  Washington 
Township,  Erie  County;  Worth 
Township.  Mercer  County;  Heath 
Township.  Jefferson  County;  Wayne 
Township,  Erie  County;  Clarion 
Township.  Clurion  County;  Glade 
Township.  Warren  County;  Greenfield 
Township,  Erie  County;  Hamilton 
Township,  McKean  County;  and 
Lafayette  Township.  McKean  County. 
Pennsylvania,  in  order  to  serve 
additional  customers  of  National  Fuel 
Gas  Distribution  Corporation 
(Distribution). 

National  Fuel  also  proposes  the 
addition  of  delivery  points  with  respect 
to  Distribution  in  Wayne  Township.  Erie 
County:  Rose  Township,  Jefferson 
County;  Clarion  Township,  Clarion 
County;  Keating  Township,  McKean 
County;  and  Eldred  Township,  Jefferson 
County.  Pennsylvania  and  the  Town  of 
Genesee.  Allegany  County.  New  York. 
Additionally.  National  Fuel  proposes  to 
construct  and  operate  a  sales  tap  for  gas 
deliveries  to  Highland  in  Highland 
Township.  McKean  County. 
Pennsylvania. 

National  Fuel  states  the  proposed 
deliveries  will  have  minimal  impact  on 
its  peak  and  annual  deliveries. 

Comment  date:  February  23. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 


8.  Texas  Gas  Transportatioa  Cotporatioa 

jDocket  No.  CP89-501-000| 
January  9, 1988. 

Take  notice  that  on  December  29. 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-5O1-O00  a 
request  pursuant  to  S  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Industrial  Energy  Services 
Company  (Industrial  Energy),  under 
Texas  Gas's  blanket  certificate  issued  in 
Docket  No.  CP88-686-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on  a 
peak  day  up  to  30.000  MMBtu  equivalent 
of  natural  gas  for  Industrial  Energy,  with 
an  estimated  average  daily  quantity  of 
15,000  MMBtu  equivalent  of  natural  gas. 
On  an  annual  basis,  it  is  stated  that 
Texas  Gas  could  transport  up  to 
5,475,000  MMBtu  equivalent  of  natural 
gas.  Texas  Gas  states  that  the 
transportation  service  is  being  rendered 
through  the  use  of  Texas  Gas's  existing 
facilities,  and,  pursuant  to  a  gas 
transportation  agreement  dated  October 
26, 1988.  the  location  of  the  points  of 
receipt  and  delivery  are  specified  in 
Exhibits  B  and  C.  respectively,  of  the 
agreement.  It  is  further  stated  that  the 
ultimate  consumers  of  the  gas  have  been 
identified  as  those  parties  listed  on 
Attachment  No.  4  of  Texas  Gas's 
application.  Texas  Gas  states  that 
transportation  service  for  Industrial 
Energy  commenced  November  17. 1988, 
under  the  120-day  automatic  provisions 
of  S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1276. 

Comment  date:  February  23. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Texas  Gas  Transmission  Corporation 

I  Docket  No.  CP89-503-000) 
January  9. 1989. 

Take  notice  that  on  December  29, 
1988.  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  3800  Frederica 
Street,  Owensboro.  Kentucky  42301, 
filed  in  Docket  No.  CP89-503-O00  a 
request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Bishop  Pipeline  Corporation 
(Bishop),  under  Texas  Gas's  blanket 
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certificate  issued  in  Docket  No.  CP8ft- 
686-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Texas  Gas  proposes  to  transport  on  a 
peak  day  up  to  15.000  MMBtu  of  natural 
gas  for  Bishop,  with  an  estimated 
average  daily  quantity  of  5,000  MMBtu. 
On  an  annual  basis,  it  is  stated  that 
Texas  Gas  could  transport  up  to 
1.825.000  MMBtu.  Texas  Gas  states  that 
the  transportation  service  is  being 
rendered  through  the  use  of  Texas  Gas's 
existing  facilities,  and.  pursuant  to  a  gas 
transportation  agreement  dated  October 
26, 1M8.  the  location  of  the  points  of 
receipt  and  delivery  are  specified  in 
Exhibits  B  and  C  respectively,  of  the 
agreement.  It  is  further  stated  that  the 
ultimate  consumers  of  the  gas  have  been 
identified  as  Reelfoot  Packing  and 
Pennwalt  Corporation.  Texas  Gas  states 
that  transportation  service  for  Bishop 
commenced  November  14, 1988.  under 
the  120-day  automatic  provisions  of 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1279. 

Comment  date:  February  23, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Texas  Gas  Transmission  Coipofation 

(Docket  No.  CPee-SOZ-OOO] 
January  9, 1980. 

Take  notice  that  on  December  29, 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-502-O00  a 
request  pursuant  to  S  9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Consolidated  Fuel 
Corporation  (Consolidated  Fuel),  under 
Texas  Gas's  blanket  certificate  issued  in 
Docket  No.  CP88-686-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  pubUc 
inspection.' 

Texas  Gas  proposes  to  transport  on  a 
peak  day  up  to  120.000  MMBtu  of 
natural  gas  for  Consolidated  Fuel,  with 
an  estimated  average  daily  quantity  of 
60.000  MMBtu.  On  an  annual  basis,  it  is 
stated  that  Consolidated  Fuel  estimates 
a  volume  of  21,900,000  MMBtu.  Texas 
Gas  states  that  the  transportation 
service  is  being  rendered  through  the 
use  of  Texas  Gas's  existing  facilities, 
and,  pursuant  to  a  gas  transportation 
agreement  dated  October  21, 1988,  the 
location  of  the  points  of  receipt  and 


delivery  are  specified  in  Exhibits  B  and 
C  respectively,  of  the  agreement  It  is 
further  stated  that  the  ultimate  end- 
users  of  the  gas  have  been  identified  in 
the  request  as  those  parties  listed  on 
Attachment  No.  4  of  Texas  Gas's 
application.  Texas  Gas  states  that 
transportation  service  for  Consolidated 
Fuel  commenced  November  10, 1988, 
under  the  120-day  automatic  provisions 
of  §  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No: 
ST89-1213. 

Comment  dote:  February  23. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-500-O00| 
January  9, 1989. 

Take  notice  that  on  December  29, 
1988.  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-500-000  a 
request  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regtdations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Centran  Corporation 
(Centran).  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  pursuant  to  seciton  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Texas  Gas  proposes  to  tranpsort  on  a 
peak  day  up  to  30,000  MMBTU 
equivalent  of  natural  gas  for  Centran, 
with  an  estimated  average  daily 
quantity  of  8,500  MMBtu  equivalent  of 
natural  gas.  On  an  annual  basis,  it  is 
stated  that  Centran  estimates  a  volume 
of  3,650,000  MMMBtu  equivalent  of 
natural  gas.  Texas  Gas  states  that  the 
tranpsortation  service  is  being  rendered 
through  the  use  of  Texas  Gas's  existing 
facilities,  and.  pursuant  to  a  gas 
transportation  agreement  dated 
September  23, 1988,  the  location  of  the 
points  of  receipt  and  delivery  are 
specified  in  Exhibits  B  and  C. 
respectively,  of  the  agreement  It  is 
further  stated  that  the  ultimate 
consumer  of  the  gas  have  been 
identified  as  those  parties  listed  on 
Attachment  No.  4  of  Texas  Gas's 
application.  Texas  Gas  states  that 
transportation  service  for  Centran 
commenced  November  9, 1988.  under  the 
120-day  automatic  provisions  of 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1214. 


Comment  date:  February  23. 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Exxon  Corporation 

Docket  No.  Cl8»-182-000t 
January  10. 1980. 

Take  notice  that  on  December  IS, 
198a  Exxon  Corporation  (Exxon)  of  P.O.  ^ 
Box  218a  Room  20&  Houston.  Texas 
77252-2180.  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term, 
blanket  certificate  with  pregranted 
abandonment  authorization  to  authorize 
sales  of  uncommitted  gas.  all  as  more 
fully  set  forth  in  the  application  whcih  is 
on  file  with  the  Commission  and  open  to 
public  inspection.  Exxon  also  requests 
that  such  certificate  cover  gas  which  hat 
been  permanently  abandoned  or  has 
been  released  from  a  gas  sales  contract 
and  which  has  not  otherwise  been 
abandoned  udner  Order  Nos.  490  and 
490-A. 

Comment  date:  January  24. 1989,  in 
accordance  with  Standard  Paragraph  | 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  625  North 
Capitol  Sti^et  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commisison  on  its  own  review  of  the 
matter  finds  that  a  grant  of  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
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nied.  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  RegiJations  under  the 
natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  tune  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  Tiling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

).  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  peson 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  a[q)ear 
or  be  represented  at  the  hearing. 
iD. 
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County.  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  197a  The 
application  includes  the  Railroad 
Commission's  order  issued  November 
21, 1988.  finding  that  the  formation 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  Part  271. 

Any  person  desiring  to  be  heard  or  to 
protest  Texas'  determination  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20428.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214 
(1988)).  All  such  comments  should  be 
filed  within  20  days  after  publication  of 
this  notice  in  the  Fsderal  Register,  t 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 
Lob  aCMlMlL 
Secretary. 

|FR  Doa  88-638  Filed  1-12-89:  &45  ain| 
MJJN6  COOC  (717-01-11 


New  England  PovMT  Pool;  PubNc 


Secretary. 

|FR  Doc.  89-639  Filed  1-12-89:  8:45  am) 

■UMQ  COOC  •717-«1-« 


SDochat  No.  JDe9-02SMTl 

Designation  Of  Tight  Formation; 
Hidalgo  County,  TX,  Texa»-44;  Tight 
Formation  Determination 

Decemlier  23. 1988. 

Take  notice  that  on  December  12. 
1988.  the  Railroad  Commission  of  Texas 
(Texas)  submitted  to  the  Commission  its 
determination  that  the  McAllen  Ranch 
(Guerra.  E.)  Field  located  in  Hidalgo 


January  ia  1969. 

Representatives  of  the  New  England 
Power  Pool  and  the  Mid-American 
Power  Pool  will  meet  with  FERC 
Commissioners  at  9:00  a.m..  on  Friday, 
lanuary  27, 1989,  to  discuss  the 
operations  of  these  two  systems. 

The  meeting  will  take  place  at  the 
Commission's  offices  at  825  North 
Capitol  Street.  Washington.  DC  in  a 
room  to  be  posted  the  day  of  the 
meeting. 
LoisD-CMlMU. 
Secretary. 
\¥9.  Doc  89-837  Filed  1-12-89:  8:45  amj 

nXMO  OOK  •717-dl-H 


Southern  Co.  Services,  in&;  Initiation 
of  Proceedhig  and  Refund  Effective 
Date 

lanuary  a  1969. 

Take  notice  that  on  January  6. 1989. 
the  Commission  issued  an  order  in  this 
proceeding  initiating  a  proceeding  under 
section  206  of  the  Federal  Power  Act,  as 
amended  by  the  Regulatory  Fairness  Act 
ofl98& 

Refund  effective  date:  March  14. 1989. 
Lois  D.  Caahell. 
Secretary. 
|FR  Doc  89-636  Filed  1-12-89:  8:45  ain| 

BILUNO  COOC  •717-01-11 


ENVIRONiyiENTAL  PROTECTION 
AGENCY 

IAD-FRL-350S-6I 

Assessn>ent  of  Sodium  Hydroxide  As  a 
Potentially  Toxic  Air  PoNutant 

AOCNCV:  Environmental  Protection 

Agency  (EPA). 

ACTKXl:  Notice  of  sodium  hydroxide 

assessment  results  and  solicitation  of 

information. 


:  This  notice  announces  the 
results  of  EPAs  assessment  of  sodium 
hydroxide  under  the  Clean  Air  Act 
(CAA).  The  EPA  initiated  this 
assessment  based  on  the  production 
volume  of  sodium  hydroxide  and  the 
potential  for  adverse  health  effects 
associated  with  exposure  to  sodium 
hydroxide.  The  results  of  EPA's 
preliminary  analysis  indicate  that 
currently  available  data  are  insufficient 
to  establish  that  emissions  of  sodium 
hydroxide  to  the  ambient  air  pose  a 
significant  threat  to  public  health.  Based 
on  this  information,  the  EPA  has 
determined  that  regulation  of  sodium 
hydroxide  under  the  CAA  is  not 
warranted  at  this  time. 

Given  the  limited  opportunity  for  prior 
public  review  of  the  health  and 
exposure  information  incorporated  in 
this  notice,  the  Agency  is  soliciting 
comment  on  its  determination.  This 
finding  has  no  effect  on  the  regulation  of 
sodium  hydroxide  to  attain  the  national 
ambient  air  quality  standards  for 
particulate  matter.  In  addition,  this 
notice  does  not  preclude  any  State  or 
local  air  pollution  control  agency  from 
specifically  regulating  emission  sources 
of  sodium  hydroxide. 
date:  Written  comments  pertaining  to 
this  notice  must  be  received  on  or  before 
April  13. 1989. 

AOOncSSCS:  Submit  comments 
(duplicate  copies  are  preferred)  to: 
Central  Docket  Section  (A-130).  U.S. 
Environmental  Protection  Agency.  Attn: 
Docket  No.  A-88-20. 401  M  Street  SW.. 
Washington,  DC  20460.  Docket  No.  A- 
88-20,  which  contains  information 
relevant  to  this  notice,  is  located  in  the 
Central  Docket  Section  of  the  EPA, 
South  Conference  Center.  Room  4.  401  M 
Street  SW..  Washington.  DC  20460.  The 
Docket  may  be  inspected  between  8:00 
a.m.  and  3:30  p.m.  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying. 

Availability  of  Related  Information 

Information  on  the  availability  of  the 
health  assessment  summary  document 
for  sodium  hydroxide.  "Summary 
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Review  of  Health  Effects  Associated 
with  Sodium  Hydroxide:  Health  Issue 
Assessment"  (EPA  600/ft-8fr-O81),  can 
be  obtained  from  ORD  Publications, 
CERl-FR.  U.S.  Environmental  Protection 
Agency,  Cincinnati,  Ohio  45288 
(Telephone:  (513)  569-7562  commercial/ 
684-7562  FTS).  The  document  is 
available  through  the  U.S.  Department 
of  Commerce,  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
The  Sodium  Hydroxide  Preliminary 
Source  Assessment  (EPA-450/3-88-002) 
is  also  available  from  NTIS.  The  NTIS 
accession  number  is  PB88-174545.  The 
above  document  and  other  information 
on  the  sources,  emissions,  and 
atmospheric  degradation  are 
summarized  in  several  reports  which  are 
found  in  the  docket. 


FOn  FURTNBI  affOMIIATION  CONTACT 

Robert  ScheU,  Pollutant  Assessment 
Branch  (MD-13),  Emission  Standards 
Division.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Paric  North 
Carolina  27711  (Telephone:  (919)  541- 
5519  commercial/629-5519  FTS). 
SUmfMENTARV  NVORMATION:  The  EPA 
initiated  an  assessment  of  sodium 
hydroxide  based  on  the  large  production 
volume  and  the  potential  for  adverse 
health  effects  associated  with  exposure 
to  sodium  hydroxide  in  the  ambient  air. 
In  the  course  of  this  assessment  the 
Agency  collected  the  available  relevant 
information  and  today's  notice  provides 
a  summary  of  this  information  on  the 
following  topics:  chemical 
characterization,  production  and  uses, 
sources  and  emissions,  atmospheric 
degradation,  health  effects,  monitored 
ambient  air  concentrations,  exposure 
estimation,  risk  characterization,  and 
existing  regulations  and  guidelines. 

Ghemical  Characterization 

Sodium  hydroxide  (CAS  No.  131-07- 
32)  is  a  white  deliquescent,  crystalline 
solid  at  room  temperature  (U.S.  EPA, 
1988a).  Sodium  hydroxide  is  very 
soluble  in  water  and  is  often  used  in  45 
to  75  percent  in  acqueous  solutions  (U.S. 
EPA,  1987a).  Sodium  hydroxide  has  a 
melting  point  of  318  degrees  centigrade 
and  a  boiling  point  of  1390  degrees 
centigrade  (U.S.  EPA.  1988a). 

Productiao  and  Uses 

Sodium  hydroxide  is  produced  in 
large  quantities  in  the  United  States. 
There  are  more  than  40  production 
facilities  which  in  1985  produced 
approximately  11  million  short  tons  of 
sodium  hydroxide.  Most  sodium 
hydroxide  is  produced  as  a  50  percent 
solution  In  water.  Sodium  hydroxide  is 
produced  by  the  electrolysis  of  sodium 


chloride  via  the  diaphragm,  mercury,  or 
membrane  cell  process  (U.S.  EPA  1988a). 

Sodium  hydroxide  is  one  of  the  most 
widely  used  chemicals  in  the  United 
States.  In  1982,  the  total  United  States' 
consumption  of  sodium  hydroxide  was 
slightly  greater  than  8  million  metric 
tons  which  was  20  percent  below  the 
record  consumption  of  10.1  million 
metric  tons  in  1979.  The  largest  market 
for  sodium  hydroxide  is  in  the  chemical 
industry  (48  percent  of  total  demand) 
where  it  is  used  in  the  production  of 
alumina  from  bauxite,  and  also  used  for 
pH  control  and  in  the  neutralization  of 
waste  acids.  The  next  largest  market  is 
the  pulp  and  paper  industry  with  26 
percent  of  total  demand  (U.S.  EPA. 
1988a]. 

Sources  and  Emissions 

Routine  emissions  of  sodium 
hydroxide  into  the  environment  occur 
via  aerosol  emissions,  aqueous  waste 
streams  and  consumer  uses.  There  are 
numerous  industries  which  emit  sodium 
hydroxide.  The  major  industries  that 
emit  sodium  hydroxide  to  the 
atmosphere  are  the  kraft  pulp  industry, 
the  brewing  industry,  auto  carburetor 
manufacturing,  plating,  industrial 
organic  chemical  manufacturing,  soap 
manufacturing  and  metal  partitions.  The 
largest  source  of  sodium  hydroxide 
emissions  to  the  atmosphere  is  the  kraft 
pulp  industry.  For  a  more  complete 
discussion  of  the  industrial  process 
which  emit  sodium  hydroxide  to  the 
atmosphere  the  reader  is  referred  to  the 
sodium  hydroxide  preliminary  source 
assessment  (U.S.  EPA.  1988a). 

Atanospiieric  Degradation 

Sodium  hydroxide  is  very  short  lived 
in  the  atmosphere.  Sodium  hydroxide 
released  to  the  atmosphere  as  an 
aerosol  in  solution  with  water  will  be 
neutralized  as  a  result  of  its  reaction 
with  carbon  dioxide. 

The  principal  reaction  products  are 
sodium  carbonate  and  water.  The 
atmospheric  half  life  of  sodium 
hydroxide  has  been  estimated  at  13 
seconds  (U.S.  EPA.  1988c).  In  the  short- 
term  modeling  analysis  described 
below,  this  rate  of  degradation  results  in 
only  0.4  percent  of  the  sodium  hydroxide 
released  remaining  at  a  point  200  meters 
from  the  site  of  release.  For  a  more 
complete  discussion  of  analysis  of  the 
atmospheric  fate  of  sodium  hydroxide 
the  reader  is  referred  to  the  public 
docket  for  this  action,  specifically  the 
entry  entitled  "Estimation  of  the  Half- 
Life  of  Sodium  Hydroxide  Aerosol  in  the 
Atmosphere"  (U.S.  EPA,  1988c). 


Health  Effecte 

The  Agency  has  prepared  a  document 
entitled  "Summary  Review  of  the  Health 
Effects  Associated  with  Sodium 
Hydroxide:  Health  Issue  Assessment" 
(U.S.  EPA,  1987a).  This  document 
discusses  the  relevant  data  available  for 
assessing  the  health  effects  associated 
with  exposure  to  sodium  hydroxide  in 
the  ambient  air.  This  information  is 
summarized  briefly  below. 

Cardnogenidty  and  Mutagenicity 

No  in  vivo  animal  studies  of  sodium 
hydroxide  carcinogenicity  were  found  in 
the  Uterature  (U.S.  EPA.  1988b).  There 
are  some  data,  however,  which  suggest 
that  the  incidence  of  carcinoma  of  the 
esophagus  is  greatly  increased  following 
accidental  or  intentional  ingestion  of 
sodium  hydroxide  (lye)  in  humans 
(Lansing  et  al.,  1969;  Kiviranta,  1952). 
The  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  however, 
points  out  that  these  carcinomas  were 
the  result  of  tissue  destruction  and 
possibly  scar  formation  and  were  not 
caused  by  the  direct  carcinogenic 
potential  of  sodium  hydroxide  itself.  In 
an  epidemiological  study  of  workers 
chronically  exposed  to  sodium 
hydroxide  dust,  no  relationship  between 
malignancies  or  mortality  was  observed 
(Ott  et  al.,  1977). 

Sodium  hydroxide  has  not  been 
adequately  tested  for  mutagenic 
potential.  Two  bacterial  assays  have 
suggested  sodium  hydroxide  is  not 
mutagenic.  However,  an  in  vitro 
deoxyribonucleic  acid  (DNA)  synthesis 
study  and  an  in  vivo  study  of  insect 
spermatocytes  suggested  sodium 
hydroxide  may  be  mutagenic  Based  on 
EPA's  "Guidelines  for  Carcinogenic  Risk 
Assessment"  (51  FR  33992).  sodium 
hydroxide  has  been  classified  in  the 
weight  of  evidence  category  "D," 
meaning  it  is  not  classifiable  as  to 
human  carcinogenicity. 

Developmental  and  Reproductive 
Toxicity 

Only  one  study  exists  on  the 
developmental  toxicity  of  sodium 
hydroxide.  This  study  (Dostal,  1973) 
indicated  increased  mortality  in  the 
fetuses  of  mice  when  the  dams  were 
treated  intraamniotically  with  a  weak 
sodium  hydroxide  solution.  Although 
this  study  suggests  an  embryotoxic 
effect,  it  is  difficult  to  envision  such  an 
exposure  resulting  from  sodium 
hydroxide  in  the  ambient  air. 

Other  Toxk  Effects 

The  adverse  health  effects  associated 
with  exposure  to  sodium  hydroxide 
result  from  its  extreme  alkalinity.  In 
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evaluating  the  toxicity  of  sodium 
hydroxide,  therefore,  it  is  important  to 
consider  the  pH  of  the  solution  to  which 
individuals  may  be  exposed. 
Furthermore,  because  sodium  hydroxide 
is  a  solid  or  liquid  at  room  temperature, 
the  size  of  the  particles  to  which 
individuals  may  be  exposed  is  important 
for  evaluating  toxicity  resulting  from 
inhalation  exposure.  Larger  particles 
tend  to  settle  out  faster  and  thus  have  a 
greater  effect  on  the  upper  respiratory 
tract,  whereas  smaller  particles  tend  to 
affect  the  lower  regions. 

Contact  with  sodium  hydroxide  in 
either  solid,  liquid  or  aerosol  form  has 
resulted  in  severe  eye  injuries,  damage 
to  the  skin  and  injury  of  the  mucous 
membranes  (U.S.  EPA.  1988b).  Most  of 
the  case  histories  of  injuries  resulting 
from  exposure  to  sodium  hydroxide 
involve  the  liquid  or  solid  form.  There 
are  very  few  cases  of  health  effects 
resulting  from  airborne  exposure 
documented  in  the  literature  (NIOSH. 
1975).  Sax  (1984)  reports  that  inhalation 
of  sodium  hydroxide  dust  or 
concentrated  mist  can  cause  damage  to 
the  upper  respiratory  tract  and  to  lung 
tissue,  depending  on  the  extent  of  the 
exposure.  The  effects  associated  with 
inhalation  exposure  to  sodium 
hydroxide  may  thus  range  from  mild 
irritation  to  severe  pneumonitis.  In  a 
study  (Lewis.  1974)  of  the  effects  of 
aerosol  oven  cleaners  containing  sodium 
hydroxide,  respiratory  irritation  was 
perceived  in  healthy  human  volunteers 
at  concentrations  of  0.24  to  1.8  mg/m*. 
Unfortunately,  this  study  did  not  take 
into  account  other  potentially  Irritating 
ingredients  of  the  aerosol. 

Acute  exposures  of  animals  have 
produced  similar  results  to  those  of 
humans.  Prank  damage  of  the 
respiratory  system  was  observed  in  rats 
following  exposures  to  aerosols 
generated  from  a  20  percent  sodium 
hydroxide  solution.  The  sodium 
hydroxide  concentration  in  the  exposure 
chambers  wu  not  given. 

The  only  data  regarding  effects 
associated  with  chronic  exposures  come 
from  an  epidemiological  study  (Ott  et 
al..  1977]  of  workers  chronically  exposed 
to  sodium  hydroxide  dust  ranging  from 
0.5  to  2.0  mg/m*.  Hiis  study  reported  no 
statistically  significant  increased 
mortality  in  the  exposed  group. 

Mooitocwl  Ambient  Coooentatieae 

No  data  on  monitored  ambient  levels 
of  sodium  hydroxide  could  be  found  in 
the  available  Uterature. 

Exposura  Estimatiaa 

The  exposure  assessment  for  sodium 
hydroxide  relied  upon  dispersion 
modeling  to  estimate  ambient 


concentrations  near  emission  sources. 
However,  given  the  extremely  short 
atmospheric  half-life  of  sodium 
hydroxide  in  the  atmosphere,  estimation 
of  long-term  ambient  concentrations  are 
not  applicable.  Consequently,  the  focus 
of  this  assessment  was  on  short-term 
exposures. 

In  order  to  assess  the  potential  for 
adverse  noncancer  health  effects  from 
short-term  exposure  to  sodium 
hydroxide,  a  conservative  screening 
modeling  analysis  was  performed  (U.S. 
EPA.  1965).  The  model  employs  a  point 
source  Gaussian  air  dispersion  model 
and  applies  several  reasonable  worst- 
case  assumptions  for  source  location, 
emission*,  meteorology  and  terrain. 
Although  the  short-term  screening  model 
is  designed  to  produce  conservative 
estimates  of  ambient  concentrations,  the 
emission  rates  used  in  this  analysis  are 
derived  from  estimates  of  annual 
releases  and  may  not  be  representative 
of  short-term  release  rates.  For  this 
assessment,  the  largest  emitting  sources 
were  selected  and  the  maximum  levels 
of  sodium  hydroxide  that  could  occur 
near  each  plant  were  calculated.  These 
results  reflect  the  extremely  rapid 
atmospheric  degradation  of  sodium 
hydroxide.  The  maximum 
concentrations  were  estimated  to  be  0.02 
and  OXn  mg/m*  for  average  times  of  IS 
minutes  and  24  hours  respectively  (U.S. 
EPA.  1988c). 

Risk  Charaderizatioa 

Due  to  the  paucity  of  data  regarding 
health  effects  resulting  from  inhalation 
exposure  to  sodium  hydroxide,  it  is 
difficult  to  derive  a  concentration  level 
below  which  no  significant  health 
effects  would  be  expected  in  the  general 
population.  For  acute  exposures,  data 
from  the  study  of  oven  cleaner  aerosols 
containing  sodiom  hydroxide  would 
suggest  that  respiratory  irritation  could 
be  perceived  at  levels  as  low  as  0.24  to 
1.8  mg/m*.  This  study,  however,  is 
flawed  due  to  the  other  potentially 
irritating  ingredients  of  the  aerosol  The 
occupational  exposure  ceiling  level 
developed  by  the  American  Council  of 
Governmental  Industrial  Hygienists 
(ACGIH)  is  2.0  mg/m*.  A  ceiling  level  is 
a  level  not  to  be  exceeded  at  any  time  in 
work  place  air.  The  ACGIH 
documentation  (ACGIH.  1986] 
referencing  Patty  (1949)  states  that  2 
mg/m*  sodium  hydroxide  in  air 
"represents  a  concentration  that  is 
noticeably,  but  not  excessively  irritant" 
The  NIOSH  also  cite  Patty  (1949)  and 
recommend  a  2  mg/m*  limit  as  a  15 
minute  ceiling.  In  addition,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  has  adopted  an 


exposure  level  of  2  mg/m*  as  an  8  hour 
time  weighted  average. 

Although  sodium  hydroxide  is 
produced  in  great  quantities  in  the 
United  States,  exposure  to  high 
concentrations  in  the  ambient  air  is 
unlikely  due  to  its  rapid  atmospheric 
degradation  (the  atmospheric  half  life  is 
13  seconds).  The  maximum  modeled 
ambient  sodium  hydroxide 
concentration  is  0.02  mg/m*  (15  minute 
averaging  period). 

Given  the  paucity  of  data  regarding 
systemic  or  acute  health  effects  and  the 
low  potential  for  exposure  to  high 
concentrations  of  sodium  hydroxide 
(due  to  its  rapid  atmospheric 
degradation),  it  is  unlikely  that  routine 
emissions  of  sodium  hydroxide  pose  a 
public  health  risk. 

Existing  Regulatkms  and  Guidelines 

The  NIOSH,  OSILA.  and  ACGD1 
recommended  ceiling  level  of  2  mg/m*  is 
discussed  above.  Six  other  nations  have 
also  recommended  workplace 
standards,  for  airborne  sodium 
hydroxide  (NIOSH  1975).  All  of  these 
standards  are  equal  to  or  near  the 
NIOSH  and  ACGIH  recommended  level. 

Sodium  hydroxide  has  been  removed 
(53  FR  49688)  from  the  list  of  compounds 
subject  to  the  reporting  requirements  of 
the  Toxic  Chemical  Release  Reporting, 
Community  Right-to-Know  rule  (53  FR 
4500).  under  section  313  of  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  Section  313 
requires  that  owners  and  operators  of 
certain  facilities  that  manufacture, 
import  process,  or  otherwise  use  certain 
toxic  chemicals  report  annually  their 
releases  of  those  chemicals  to  each 
environmental  medium.  In  addition, 
certain  suppliers  of  toxic  chemicals  must 
notify  recipients  of  such  chemicals  in 
mixtures  and  trade  name  products. 

Conclusions 

The  Agency  concludes  that  the 
currently  available  data  are  insufTicient 
to  indicate  health  concerns  that  warrant 
speciflc  Federal  regulation  of  routine 
sodium  hydroxide  emissions  under  the 
CAA  al  this  time.  A  number  of 
uncertainties,  however,  are  associated 
with  this  conclusion.  With  regard  to  the 
health  assessment,  the  health  data  are 
inadequate  to  judge  sodium  hydroxide's 
carcinogenic  potential  in  humans. 
Furthermore,  there  are  virtually  no  dose- 
response  data  for  noncancer  health 
effects  in  humans,  and  the  available 
inhalation  data  from  animals  are 
minimal.  Regarding  the  exposure 
assessment  EPA's  techniques  for 
estimating  short-term  concentrations 
resulting  from  routine  emissions  are 
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based  on  screening  models  rather  than 
on  extensive  site-specific  modeling.  The 
concentrations  estimated  from  the  short- 
term  modeling  exercise  do  not  account 
for  emissions  resulting  from  intermittent 
or  batch  operations,  thus  providing  a 
potential  for  underestimation  of  short- 
term  concentrations.  The  rapid  I 
atmospheric  half  life  of  sodium 
hydroxide,  however,  has  been  I 
incorporated  info  the  exposure 
assessment.  Ambient  monitoring  data 
for  sodium  hydroxide  were  unavailable, 
in  part  due  to  its  rapid  atmospheric 
degradation  and  the  confounding  effect 
of  other  sodium  compounds  in  the 
atmosphere. 

Although  EPA  considers  today's 
action  appropriate  in  view  of  the  current 
health  and  exposure  information,  the 
Agency  will  continue  to  evaluate  new 
data  as  they  become  available. 

Furthermore,  emissions  of  sodium 
hydroxide  to  the  ambient  air  will  also  be 
evaluated  in  the  context  of  multiple 
pollutant  emissions  from  categories  of 
related  emission  sources  (source 
categories). 

The  EPA  invites  conunents  and 
submission  of  information  pertinent  to 
the  determination  made  today.  A  further 
notice  tvill  be  published  if  public 
comments  or  other  additional 
information  suggest  a  need  to  reevaluate 
today's  findings  and  revise  EPA's 
conclusions. 

Date:  January  6, 1989. 

Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
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IER-FRL-3S0&-51 

Environmental  Impact  Statements  and 
Regulations;  AvaUabWty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  26, 1988,  through 
December  30. 1988.  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 


BEST  COPY  AVAILABLE 


and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

£7W>Ato..DS-AFS-L65106-WA.  Rating 
EC2.  Olympic  National  Forest  Land  and 
Resource  Management  Plan,  Additional 
Information  Concerning  Management 
Requirements  in  the  Current  Direction 
Alternatives  and  all  Forest  Plan 
Alternatives.  Implementation,  Clallam. 
Grays  Harbor,  Jefferson  and  Madison 
Counties,  WA. 

Summary:  EPA  feels  this  document 
evaluates  Alternatives  NC  (No  Charge), 
which  is  essentially  a  continuation  of 
timber  resource  plans  previously 
developed.  Alternative  NC  does  not 
incorporate  all  the  provisions  of  the 
National  Forest  Management  Act  of  1976 
and  would  not  include  the  specific 
standards  and  guidelines  for  water 
quality  protection.  As  such.  EPA  could 
not  support  the  implementation  of  this 
alternative.  EPA  understands  that  the 
purpose  of  this  document  was  not  to 
address  public  comments  on  the  draft 
EIS.  Since  EPA's  comments  on  the  draft 
EIS  remain  outstanding,  the  rating  on 
the  draft  EIS  and  the  supplemental  draft 
EIS  are  the  same. 

ERP  No.:  DR-BLM-J61052-WY.  Rating 
LO,  Rock  Springs  District  Wilderness 
Study  Areas  (WSAs).  Wilderness 
Recommendations,  Designation  or 
Nondesignatioa  Fremont  Lincoln. 
Sublette  and  Sweetwater  Counties,  WY. 

Summary:  EPA's  request  for 
clarification  of  pre-FL^lA  oil  and  gas 
leaks  affecting  the  Wilderness  Study 
Areas  (WSAs),  which  was  missing  from 
the  previous  draft  EIS  was  addressed  in 
this  document  However,  additional 
water  quality  information  related 
potential  salinity  increases  from 
proposed  graying  and  recreation 
management  practices  on  two  of  the 
WSA's  is  requested  in  the  fmal  EIS. 

ERP  No.:  D-fflR-l31021-WY.  Rating 
LO,  Westside  Irrigation  Project  Water 
Resource  Development  and  Land 
Transfer  of  Public  Land. 
Implementation,  Big  Horn  and  Washakie 
Counties.  WY. 

Summary:  EPA  has  no  objections  to 
the  proposed  project  and  does  not 
anticipate  any  signi^cant  adverse 
impacts.  Althou^  EPA  requests 
additional  selenium  concentration 
information  and  recommended 
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expansion  of  the  proposed  trace  element 
monitoring  program. 

Final  ElSa 

ERPNo.:  F-FRC-D05122-0a  Upper 
Ohio  River  Basin  Hydroelectric 
Development,  Construction.  Operation 
and  Maintenance.  Licenses,  Belmont. 
Gallia.  Jefferson.  Mohoning  and 
Washington  Cos..  OH;  Hancock  Co.. 
WV  and  Butler.  Beaver,  Allegheny. 
Armstrong.  Fayette,  Washington  and 
Westmoreland  Cos..  PA. 

Summary:  EPA  does  not  believe  that 
the  final  EiS  thoroughly  addresses  our 
comments  to  the  draft  EIS  or  presents  a 
conclusive  analysis  of  the  potential 
impacts  of  the  project.  EPA  has  several 
objections  pertaining  to  alternatives  and 
alternative  analyses,  wetland  and 
riparian  area  descriptions,  water 
quality,  impacts  to  fisheries  resources, 
economic  analysis,  and  cumulative 
impacts.  EPA  strongly  recommends  that 
FERC  undertake  a  supplemental  draft 
EIS  to  address  these  issues  and  produce 
a  secondary  set  of  environmental 
documents  specific  to  each  of  the 
proposed  projects.  EPA  also  suggests  the 
formation  of  a  technical  advisory 
committee  to  formulate  a  planned 
approach  for  supplemental  draft  EIS/ 
tiering  process. 

Regulations  I 

ERPNo.:  R-FHW-A42428-00,  23  CFR 
Part  770  and  49  CFR  Part  623;  Air 
Quality  Procedures  for  use  in  Federal 
Aid  Highway  and  Federally  Funded 
Transit  Programs  (FHWA  Docket  No. 
88-13)  (53  FR  35178). 

Summary:  As  currently  proposed,  EPA 
believes  that  this  regulation  would  have 
environmentally  unacceptable  results. 
This  regulation  would  allow  FHWA/ 
UMTA  to  put  into  place  procedures  that 
EPA  believes  are  not  consistent  with 
section  176(a)  and  17B(c)  of  the  Clean 
Air  Act  and  thereby  allow 
transportation  projects  that  may  have 
significant  air  quality  impacts  to 
proceed.  EPA  requested  that  the 
rulemaking  be  delayed  until  the  issues 
are  resolved. 

Dated:  January  la  1989. 
Ridwrd  E.  Sandvaoo, 

Director.  Off  ice  of  Federal  AcUvitiea. 
FR  Doc  89-877  Filed  1-12-88;  8:45  am) 

MliJNOCOOC  CMO-SO-M 

(ER-fm.-3504-41 


AvaUatiHtty 
Responsible  Agency:  Office  of  Federal 


Activities,  General  Information  (202J 
382-5076  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  January  2, 1969  Through  Janaury  8. 
1989  Pursuant  to  40  CFR  1506.9. 

EIS  No.  a9000a  LDraft.  AFS,  AR, 
Ozark  National  Forest  Wild  and  Scenic 
River  Study  for  Thirteen  Rivers, 
Designation  or  Nondesignation  into  the 
National  Wild  and  Scenic  River  System, 
Baxter,  Newton,  Franklin,  Pope, 
Johnson,  Searcy  and  Stone.  AR,  Due: 
April  14. 1969,  Contact:  Don  Hurlbut 
(501)  96ft-2354. 

EIS  No.  89001,  Fmal,  AFS,  AZ.  Mount 
Graham  Astrophysical  Area 
Development.  Approval  and 
Management,  Pinaleno  Mountains, 
Coronado  National  Forest.  Graham 
County,  A21,  Due:  February  13. 1988. 
Contact:  R.  B.  Tippeconnic  (602)  629- 
6483. 

EIS  No.  690002.  Final.  COa  MI. 
Ambassador  Bridge  Border  Station 
Expansion  and  Hubbard-Richard 
Housing  Project  Development,  Urban 
Development  Action  and  Community 
Development  Block  Grants,  Wayne 
County,  ML  Due:  February  13. 1989. 
Contract:  Rober  Davenport  (313)  224- 
0343. 

EIS  No.  890003,  Fmal.  AFS.  WA, 
Colville  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation.  Perry,  Pend  Oreille  and 
Stevens  Counties.  WA.  Due:  February 
13, 1989,  Contact:  Warren  Current  (500) 
684-3711. 
Amended  Notices 

EIS  No.  880397,  Fmal,  COE,  CA. 
Marathon  Industrial/Commercial 
Business  Park  Development,  Section  10 
and  404  Permits,  City  of  Hayward, 
Alameda  County,  CA.  Due:  February  23, 
1989,  Contact  Scott  Miner  (415)  974- 
0446. 

Published  FR  12-»-68 — Review  period 
extended. 

EIS  No.  880404,  Draft  CDB.  NY. 
Steeplechase  Amusement  Park 
Development,  Construction  and 
Operation,  UDAG,  Brooklyn.  Kings 
County.  NY.  Due:  January  31, 1989, 
Contact:  Garrett  Thelander  (212)  619- 
5000. 

Published  FR  12-16-88— Review 
period  extended. 

Dated:  January  10. 1969. 
Richard  E.  SandarMm, 
Director,  Office  of  Federal  Activitiea. 
|FR  Doc  89-878  Filed  1-12-89;  &45  am) 

MLUNQCOM  «M0  M  M 


FEDERAL  EIIERGENCY 
MANAGEMENT  AGENCY 

Senior  Peffofmeoce  Review  Boerd 


agency:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Listing  names  of  the  members  of 
the  Senior  Executive  Service 
Performance  Review  Board. 

DATC  December  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Denise  R.  Yachnik,  Programs  Division. 
OfTice  of  Personnel  and  Equal 
Opportunity,  500  C  Street,  SW.. 
Washington.  DC  20742,  202-646-3040. 

The  names  of  the  members  of  the 
FEMA  Senior  Executive  Service 
Performance  Review  Board  established 
pursuant  to  5  U.S.C  4341(c)  are: 

Members:  William  C  Tidball,  Richard 
W.  Krimm,  Homer  V.  Hervey,  George  R 
Orrell,  John  W.  McKay,  Laura  A. 
Buchbinder,  Katherine  H.  Shannon 
George  W.  Wataoo. 
Acting  General  Counsel. 
jFR  Doc  89-846  Filed  1-12-89:  B.-45  am) 

MLUNQ  COOC  C7M-«1.« 


FEDERAL  HOME  LOAN  BANK  BOARD 

Charter  Savings  and  Loan  Association, 
Corpus  Ctulstl.  TX;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
406(c)(1)(B)(i)(!)  of  the  National  Housing 
Act  as  amended.  12  U.S.C 
1729(c)(1)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Charter 
Savings  and  Loan  Association,  Corpus 
Christi,  Texas,  on  December  29, 1968. 

Dated:  January  la  1989. 
By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Wasiiinstea. 

Assistant  Secretary. 

|FR  Doc.  89-912  Filed  1-12-89;  8:45  am) 

BHXMGCOOE  (720-01-11 


First  Federal  Savings  and  loan 
Association,  Idling.  TX;  Appointment 
of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners;  Loan 
Act  of  1933.  as  amended,  12  U.S.C 
1464(dH6HA)  (1962),  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  First 
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Federal  Savings  and  Loan  Association. 
Luling,  Texas,  on  December  29, 1988. 

Dated:  January  10, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Waslungton. 
Assistant  Secretary. 
[FR  Doc  89-913  Filed  1-12-88: 8:45  am] 

BIUJNO  CODE  SnO-OI-M 


independence  Savings  and  Loan 
Association,  Gonzales,  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1}(B)(i)(l)  of  the  NaUonal  Housing 
Act,  as  amended,  12  U.S.C. 
1729(c)(1)(B)(i)(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Independence  Savings  and  Loan 
Association.  Gonzales,  Texas,  on 
December  29. 1988. 

Dated:  fanuary  10. 1960. 

By  the  Federal  Home  loan  Bank  Board. 
NadiBaY.Wadriiigloii. 
Assistant  Secretary. 
[FR  Doc  09-914  Piled  1-12-80;  8:45  am] 

I  COOC  STIO-Ot-M  I 


Keystone  Savings  and  Loan 
Association,  Lampasas,  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act,  as  amended,  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Keystone  Savings  and  Loan  Association, 
Lampasas,  Texas,  on  December  29, 1988. 

Dated:  January  la  1989.  I 

By  the  Federal  Home  Loan  Bank  Board. 

NadiiM  Y.  Washingtoo. 

Assistant  Secretary. 

[FR  Doc  ae-ei5  Filed  1-12-89;  8:45  am] 

BSJjMa  COK  trao-oi-ii 


Appointment  of  Receiver;  Bioomfleld 
Savings  and  l.oan  Association,  F  JL 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A]  of  the  Home  Owners'  Loan 
Act  of  1833,  a  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Elank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Bloomfield  Savings  and  Loan 


Association.  F.A..  Birmingham.  Michigan 
December  15, 1968. 

Dated:  January  10, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Wuhingloa. 
Assistant  Secretary. 
[FR  Doc.  89-880  Filed  1-12-89:  8:45  am] 

BHJJNO  COOC  S720-01-M 


Sequin  Savings  Association,  Sequin, 
TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)(i)(I)  of  the  National  Housing 
Act  as  amended.  12  U.S.C 
1729(c)(1)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Sequin 
Savings  Association,  Sequin,  Texas,  on 
Decemt>er  29, 1988. 

Dated:  January  la  1988. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Waahington. 
Assistant  Secretary. 
[FR  Doc  89-916  Filed  1-12-80:  8:45  am] 

SaJJNQ  COOC  STSO-ei-M 


Union  Savings  Association,  San 
Antonio,  TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I]  of  the  National  Housing 
Act,  as  amended,  12  U.S.C. 
1729(c)(1)(B)(i)(l)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Union 
Savings  Association,  San  Antonio, 
Texas,  on  December  29, 1988. 

Dated:  lanuary  10. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
Nacfine  Y.  Wasliingtoo. 
Assistant  Secretary. 
[FR  Doc.  89-917  Filed  1-12-88;  8:45  am] 
BUJNQ  COOC  f720-«1-M 


United  Savings  Banic  of  Wyoming, 
Citeyenne,  WY;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  United 
Savings  Bank  of  Wyoming,  F.S.B., 
Cheyenne,  Wyoming  on  December  15, 
1988. 

Dated:  January  10, 1989. 


By  the  Federal  Home  lo»a  Bank  Board. 
Nadine  Y.  Washington. 
Assistant  Secretary. 
[FR  Doc  89-918  Filed  1-12-80:  8:45  am) 
BHJJNO  cooc  tnt-01-m 


Yoakian  Federal  Savings  and  Ijoan 
Association,  Yoalcum,  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended.  12  U.S.C 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Yoakum 
Federal  Savings  and  Loan  Association. 
Yoakum,  Texas,  on  December  29, 1988. 

Dated:  January  la  1989. 

By  the  Federal  Home  I^oan  Bank  Board. 
Nadine  Y.  Washington, 
Assistant  Secretory. 
[FR  Doc  89-919  Filed  1-12-89: 8:45  am) 

SMJJNG  COOC  tTlO-OI-e 


FEDERAL  RESERVE  SYSTEM 

Bamett  Banlts,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissibie 
Nont>anldng  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  S  225.23  (a)(2)  or  (Q  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2]  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1S43(c)(8)  and  §  225.21(a)  of  Regulation 
Y  [12  CFR  225un(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efHciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  compebtion. 
conflicts  of  interests,  or  unsound 
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banking  practices."  Any  request  for  ■ 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  ■ 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Bocud  of 
Governors  not  later  than  February  3. 
1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

;.  Bamett  Banks.  Inc.  Jacksonville. 
Florida,  and  Bamett  Brokerage  Service. 
Inc..  West  Palm  Beach,  Florida:  to 
acquire  Bamett  Bond  Service.  Inc. 
Jadcsonville.  Florida,  and  thereby 
engage  in  acting  as  agent  for  its 
customers  in  buying  and  selling  units  in 
unit  investment  trusts  and  shares  in 
mutual  funds  solely  at  the  request  of  and 
for  the  account  of  its  customers  pursuant 
to  i  225.2S(bH15)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  9. 1960. 
BariMira  R.  Lowrey. 
Associate  Secretary  of  the  Board. 
|FR  Doc  8»-817  Piled  1-12-80:  8:45  urn) 

■lUMO  COM  ttie-OMI 


CHNat  Bancorp,  Inc^  at  aL;  Focmatlona 
ot,  Acquisitions  by.  and  Msrgars  of 
Banic  HoidinQ  Companiss 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Govemors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufTice  in 
lieu  of  a  hearing,  identifying  specifically 


any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
3.19ea 

A.  Fsderal  Raaarva  Bank  of  ClevalaiMl 
Oohn  J.  WUted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

t.  CitNat  Bancorp.  Inc.  Urbana.  Ohio; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Qtizens  National  Bank  of 
Urbana.  Urbana.  Ohio. 

B.  Federal  Raaarve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 

eoeoo: 

;.  Illini  Community  Bancorp.  Inc. 
Springfield.  Illinois;  to  acquire  86.32 
percent  of  the  voting  shares  of  First 
Security  Bank  of  Mackinaw,  Mackinaw. 
Illinois. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Reliable  Community  Bancshares. 
Inc.,  Perryville,  Missouri;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Perryville,  Perryville.  Missouri. 

D.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

;.  Colwich  Financial  Corporation, 
Colwich.  Kansas;  to  become  a  bank 
holding  company  by  acquiring  86.1 
percent  of  the  voting  shares  of  State 
Bank  of  Colwich.  Colwich.  Kansas. 

2.  First  National  Bancshares  of 
Winfield,  Inc.,  Winfield.  Kansas:  to 
acquire  100  percent  of  the  voting  shares 
of  Butler  County  Financial  Corp..  Inc. 
Douglass.  Kansas,  and  thereby 
indirectly  acquire  Exchange  State  Bank. 
Douglass.  Kansas. 

E.  Federal  Reser\-e  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco.  California  94105: 

1.  Golden  Gate  Bancor,  San  Francisco, 
California;  to  become  a  bank  holding 
company  by  acquiring  99.82  percent  of 
the  voting  shares  of  Golden  Gate  Bank. 
San  Francisco.  California. 

Board  of  Govemors  of  the  Federal  Reserve 
System.  January  9. 1988. 
BaHiara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
|FR  Doc  89-818  Filed  1-12-89:  8:45  am| 

■aXMO  COM  SZIO-SI-M 


FEDERAL  RESERVE  SYSTEM 

Changs  m  Bank  Control  NoOom; 
AcQuisltions  d  Stafssof  Banks  or 
BMik  Hokflna  Comsanlos:  Sam  K. 
Ksndrlcfc  Tsstwnsntsry  Tnist 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  I817(j))  and 
I  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
US.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  o^ces  of  the  Board  of 
Govemors.  Comments  must  be  received 
not  later  than  February  3. 1989. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Sam  K.  Kendrick  Testamentary 
Trust,  Dallas,  Texas,  to  acquire  50 
percent  of  the  voting  shares  of 
Pedemales  Investment  Corporation. 
Johnson  City,  Texas,  and  thereby 
indirectly  acquire  Johnson  City  Bank. 
Johnson  City,  Texas. 

Bourd  of  Govemors  of  the  Federal  Reserve 
System.  January  9. 1989. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-819  Filed  1-12-89:  8:45  am] 
eiUJNO  cooc  tZIO-OMI 


FEDERAL  TRADE  COIMMISSION 

Disclosure  Requirements  And 
Prohil>ttk>ns  Concerning  Franchising 
And  Business  Opportunity  Ventures 

agency:  Federal  Trade  Commission. 
ACTION:  Grant  of  petition  for  exemption. 

SUKMUUIV:  On  February  1. 1988  (53  FR 
2784),  the  Commission  published  a 
request  for  public  comment  on  a  petition 
for  exemption  from  the  requirements  of 
its  trade  regulation  rule  entitled 
"Disclosure  Requirements  and 
Prohibitions  Conceming  Franchising  and 
Business  Opportunity  Ventures"  that 
had  been  filed  by  the  Saturn  | 

Corporation.  The  Commission  now 
grants  the  petition  and  determines  that 
the  provisions  of  16  CFR  Part  436  shall 
not  apply  to  the  advertising,  offering. 


fm'jM. 
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licensing,  contracting,  sale  or  other 
promotion  of  motor  vehicle  dealerships 
by  the  Satum  Corporation. 
EFFCCm/t  DATE:  January  13. 1989. 
FOR  FURTHER  INFOraiATION  contact: 
Craig  Tregillus.  Attomey.  PC-H-238. 
Federal  Trade  Commission. 
Washington,  DC  20580  (202)  326-2970. 
SUPPLEMENTARY  w^ORMATiON:  Before 
The  Federal  Trade  Commission. 

Order  Granting  Exemption  { 

In  the  Matter  of  a  Petition  for 
Exemption  from  the  Trade  Regulation 
Rule  Entitled  "Disclosure  Requirements 
and  Prohibitions  Conceming  Franchising 
and  Business  Opportunity  Ventures" 
filed  by  the  Satum  Corporation. 

On  February  1, 1988,  the  Commission 
published  a  notice  in  the  Federal 
Register  soliciting  comments  on  a 
petition  filed  by  the  Satum  Corporation, 
a  General  Motors  Corporation 
subsidiary,  that  will  be  engaged  in 
distribution  of  the  new  "Satum"  line  of 
motor  vehicles.  The  petition  sought  an 
exemption,  pursuant  to  section  18(g)  of 
the  Federal  Trade  Commission  Act,  from 
coverage  under  the  Commission's  Trade 
Regulation  Rule  entitled  "Disclosure 
Requirements  and  Prohibitions 
Conceming  Franchising  and  Business 
Opportunity  Ventures." 

In  accordance  with  section  18(g).  the 
Commission  conducted  an  exemption 
proceeding  under  section  553  of  the 
Administrative  Procedures  Act  5  U.S.C. 
553.  and  invited  public  comment  during 
a  60-day  period  ending  April  1. 1988. 
After  reviewing  the  petition  and  the  two 
comments  received,  the  Commission  has 
concluded  that  the  Petitioner's  request 
should  be  granted. 

The  statutory  standard  for  exemption 
requires  the  Commission  to  determine 
whether  application  of  the  Trade 
Regulation  Rule  to  the  person  or  class  of 
persons  seeking  exemption  is 
"necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
rule  relates."  If  not  an  exemption  is 
warranted. 

The  abuses  that  the  disclosure  remedy 
of  the  Franchise  Rule  is  designed  to 
prevent  are  most  likely  to  occur,  as  the 
Statement  of  Basis  and  Purpose  of  the 
Rule  notes,  in  sales  where  three  factors 
are  present: 

(1)  A  potential  investor  with  a  relative 
lack  of  business  experience  and 
sophistication:  i 

(2)  Inadequate  time  for  the  investor  to 
review  and  comprehend  the  unique  and 
often  complex  terms  of  the  franchise 
agreement  before  making  a  major 
financial  commitment;  and 

(3)  A  significant  information 
imbalance  in  which  the  franchisee  is 


unable  to  obtain  essential  and  relevant 
facts  about  the  investment  Imown  to  the 
franchisor. 

The  pre-sale  disclosures  required  by 
the  Franchise  Rule  are  designed  to 
negate  the  effect  of  any  deceptive  acts 
or  practices  where  these  conditions  are 
present  The  Rule  provides  investors 
with  the  material  information  they  need 
to  make  an  informed  investment 
decision  in  circumstances  where  they 
might  otherwise  lack  the  resources, 
knowledge  or  abihty  to  obtain  it  and 
thus  to  protect  themselves  from  any 
deception. 

Where  the  conditions  that  create  a 
potential  for  deception  in  the  sale  of 
franchises  are  not  present,  however,  a 
regulatory  remedy  designed  to  prevent 
deception  is  hardly  necessary.  Our 
review  of  the  record  in  this  proceeding 
persuades  us  that  an  exemption  is 
warranted  for  that  reason.  The 
Petitioner  has  convincingly  shown  that 
the  conditions  that  create  a  potential  for 
abuse  in  the  sale  of  franchises  are 
absent  and  that  there  is  no  likelihood  of 
unfair  or  deceptive  acts  or  practices  in 
the  sale  of  its  automobile  dealer 
franchises  for  that  reason. 

The  petition  and  public  comment 
demonstrate  that  potential  Satum 
dealers  will  be  a  select  group  of  highly 
sophisticated  and  experienced 
businessmen  and  women;  that  they  will 
be  making  very  significant  investments; 
and  that  they  will  have  more  than 
adequate  time  to  consider  the  dealership 
offer  and  obtain  information  about  it 
before  investing.  We  note  in  particular 
that  just  300  dealers  are  to  be  selected 
from  over  2000  applicants;  that  only 
applications  from  established 
automobile  dealers  have  been  and  will 
be  considered;  that  total  investments 
will  range  from  almost  $2  miUion  to 
more  than  $13  million;  and  that 
applicants  will  participate  in  a  six- 
month  selection  process  that 
contemplates  extensive  information 
gathering  and  exchange  by  the  parties. 

As  a  practical  matter,  investments  of 
this  size  and  scope  typically  involve 
knowledgeable  investors,  the  use  of 
independent  business  advisors,  and  an 
extended  period  of  negotiation  that 
generates  the  exchange  of  information 
necessary  to  ensure  that  investment 
decisions  are  the  product  of  an  informed 
assessment  of  the  potential  risks  and 
benefits.  The  Commission  has  reviewed 
the  potential  for  unfair  or  deceptive  acts 
or  practices  in  connection  with  the  sale 
of  motor  vehicle  franchises  on  three 
prior  occasions  since  1980,  and  found  no 
evidence  or  hkelihood  of  significant 
abuse  by  any  of  the  Petitioners.  If  any 
such  evidence  exists,  it  has  not  yet  been 


brought  to  the  Commission's  attention  in 
this  or  any  of  the  prior  proceedings. 

Thus,  both  the  record  in  this 
proceeding  and  all  prior  experience  to 
date  with  other  Franchise  Rule 
exemptions  for  automobile  dealerships 
support  the  conclusion  that  Petitimier's 
proposed  sales  will  accomplish  what  the 
Rule  was  intended  to  ensure.  The 
conditions  most  likely  to  lead  to  abuses 
will  not  be  present  in  Petitioner's  sales 
of  motor  vehicle  dealerships,  and  the 
sales  process  will  generate  sufficient 
information  to  ensure  that  applicants 
will  be  able  to  make  an  informed 
investment  decision.  For  these  reasons, 
the  Commission  finds  that  the 
application  of  the  Franchise  Rule  to 
Petitioner's  sale  of  motor  vehicle  dealer 
franchises  is  not  necessary  to  prevent 
the  unfair  or  deceptive  acts  or  practices 
to  which  the  Rule  relates. 

The  record  does  not  provide  an 
adequate  basis  for  exemption  of  all 
motor  vehicle  manufacturers, 
distributors  and  dealerships  as  a  dass. 
The  Commission  will  continue  to  review 
exemption  petitions  on  a  case-by-case 
basis  in  light  of  the  statutory  standard 
for  exemption  pursuant  to  section  18(g) 
of  the  Federal  Trade  Commission  Act 

Accordingly,  the  Commission  has 
determined  that  the  provisions  of  16 
CFR  Part  436  shall  not  apply  to  the 
advertising,  offering.  Ucensing. 
contracting,  sale  or  other  promotion  of 
motor  vehicle  dealerships  by  the  Satum 
Corporation. 

Tlie  Commission  hereby  rescinds,  as 
moot,  the  temporary  stay  of  Franchise 
Rule  compliance  previously  granted  to 
Petitioner  (53  FR  2784)  pending  a  final 
decision  on  the  exemption  request 

//  is  so  ordered. 

By  the  Commission. 
Donakl  S.  Clark. 
Secretary. 
(FR  Doc  89-834  Filed  1-12-89:  a-4S  am] 

BIUJNCCOOC  (750-«1-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary- 
Agency  Forms  Submitted  to  tt>e  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Managment  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
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packet  submitted  to  OMB  since  the 
last  list  WM  published  on  January  6, 
1989. 

PuMc  HeeMi  Service 

(Call  Reports  Clearance  Oflicer  on 
202-24S-Z100  for  copies  of  packa^s.) 

1.  Community  Health  Representative 
Activity  Reporting  Sample— NEW— The 
proposed  information  collection  will 
obtain  Indian  Health  Service  (IHS) 
Community  Health  Representative 
program  data  on:  Service  category, 
health  area,  setting,  patient's  age  and 
sex.  referred  from,  referred  to,  and 
minutes  providing  service  or  in  travel. 
This  information  will  be  collected  during 
one  week  per  month,  reported  to  IHS 
quarterly  and  used  for  program 
planning,  allocation  of  resources, 
management  and  evaluation  purposes. 
Respondentr  State  or  Local 
GovemmenU  (Tribal);  Number  of 
RespondentR  1.411:  Number  of 
Responses  Per  Respondent:  4:  Average 
Burden  Per  Response:  1.5:  Estimated 
Annual  Burden:  8,466. 

2. 1967  National  Medical  Expenditure 
Survey  (Revision-Health  Insurance 
Plans  Survey)— 0937-0187— This  is  a 
revision  for  contacting  employers  as  a 
part  of  the  National  Medical 
Expenditure  Survey  (NMES)  Health 
Insurance  Plan  Survey  so  that 
characteristics  of  all  employers  are 
included  in  the  sample  allowing  national 
estimates  to  evaluate  current  and 
proposed  health  policy  decisions; 
Respondents:  Individuals  or  households. 
Businesses  or  organization^Number  of 
Respondents:  30,290:  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  Per  Response:  .5806;  Estimated 
Annual  Burden:  17,503. 
OMB  Desk  Oflicer  Jim  Scanlon. 

Social  Security  Administratioo 

(Call  Reports  Clearance  Officer  on 
301-965-4149  for  copies  of  package.) 

1.  Farm  Self-Employment 
Questionnaire— 09eo-0061—The 
information  will  be  used  to  determine 
the  existence  of  an  agricultural  trade  or 
business  and  subsequent  covered 
earnings  for  Social  Security  entitlement 
purposes.  Respondents:  Individuals  or 
households,  farms;  Number  of 
Respondents:  50,000;  Frequency  of 
Response:  1:  Estimated  Aimual  Burden: 
8,333. 

2.  Processed  Workloads— NEW— The 
informabon  is  used  to  prepare  annual, 
national  and  disability  determination 
services'  budget  requests  and  resource 
needs  projections  for  2  future  years. 
Respondents:  The  respondents  are  the 
54  State  agency  disability  determination 
services;  Number  of  Respondents:  54; 
Annual  Frequency;  1:  Average  Burden 


Per  Response:  1  hour.  Estimated  Annual 
Burden:  54. 

3.  Personnel  Costs— NEW— The 
information  is  used  to  prepare  annual 
national  disability  determination 
services'  budget  requests  and  resource 
needs  protects  for  2  future  years. 
Respondents:  The  respondents  are  the 
54  State  agency  disability  determination 
services;  Number  of  Respondents  54; 
Annual  Frequency:  1;  Average  Burden 
Per  Response:  1  hour.  Estimated  Annual 
Burden:  54. 
OMB  Desk  Officer  Ron  Compston. 

Office  of  the  Secretary 

(Call  Reports  Qearance  Officer  on 
202-245-0141  for  copies  of  package.) 

Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)— NEW— 
This  information  collection  presents  the 
govemmentwide  standard  requirements 
for  public  comments.  HHS  has  asked  for 
expedited  OMB  approval  by  January  3a 
1969.  due  to  the  statutory  deadline  for 
implementing  the  Drug-Free  Workplace 
Act  and  the  fact  that  the  entire 
information  collection  being  requested 
follows  statutory  language  without 
elaboration.  The  Act  requires  grantees 
of  Federal  agencies  to  certify,  as  a 
condition  of  the  grant,  that  they  will 
provide  drug-free  workplaces.  The  Act 
also  requires  employees  to  notify 
employers  of  drug  offense  convictions 
and  employers/grantees  to  notify 
Federal  agencies  of  such  convictions. 
Respondents:  Individuals  or 
Households:  Businesses:  State  or  Local 
Governments;  Non-profit  institutions. 
OMB  Desk  Officer  Cynthia  Bauer. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  (202)  245-2100 
HCFA:  (301)  966-2088 
FSA:  (202)  252-5606 
SSA:  (301)  965-4148 
OS:  (202)  245-6511 
OHDS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Brandi.  New  Executive 
Office  Building.  Room  3206,  Washington. 
DC206OS. 

Date:  (anuary  10, 1969. 
lamas  E.  Larson. 

Acting  Deputy  Aasiatant  Secretary  for 
Information  Resources  Management. 
[PR  Doc  8B-861  Filed  1-12-88:  8:45  am) 
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Dete^ation  Of  Authortty 

Notice  is  hereby  given  that  based  on 
the  authority  delegated  to  me  by  the 
memorandom  from  the  Secretary,  dated 
January  24. 1983,  regarding  delegation  of 
administrative  management  authorities. 
which  included  authority  to  direct  and 
oversee  this  Department's 
responsibilities  to  inq>)ement  the 
Paperwork  Reductioa  Act  of  1980.  Pub. 
L  96-511,  as  amended,  I  am, 

1.  Redelegating  to  the  Deputy 
Assistant  Secretary  for  Information  and 
Resources  Management  authority  for  all 
matters  related  to: 

a.  The  review  and  approval,  prior  to 
the  submission  to  the  Office  of 
Management  and  Budget  (OMB).  of  all 
Class  A  (Sensitive)  and  Class  B  (Large 
Burden)  Collections  of  Information; 
Class  C  (Routine)  Collections  of 
Information  when  necessary;  and,  where 
expedited  review  by  OMB  is  requested 
by  an  Operating  Division  (OPDIV)  of 
Collections  of  Information. 

b.  The  approval,  for  publication  in  the 
Federal  Reiser,  of  notices  of 
information  collection  requests 
submitted  to  the  OMB  for  clearance. 

c.  Oversight  and  coordination  of 
paperwork  burden  reduction  for  the 
Department  of  Health  and  Human 
Services. 

d.  All  other  related  paperwork 
reduction  staff  work,  such  as 
Departmental  policy  development  and 
the  responsibility  for  coordinating  and 
developing  the  Information  Collection 
Budget 

These  authorities  may  be  further 
redelegated  to  an  Office  Director  who 
reports  directly  to  the  Deputy  Assistant 
Secretary. 

2.  Redelegating  the  following 
authorities  to  the  Operating  Divisions 
(OPDrVs)  (or  its  equivalent)  for  all 
matters  related  to: 

a.  The  preparation  and  processing  of 
clearances  for  collections  of 
information,  as  well  as  assuring 
compliance  with  related  policies, 
standards,  procedures  and  instructions 
emanating  from  the  OMB,  and  the 
Offices  of  the  Secretary.  Assistant 
Secretary  for  Management  and  Budget, 
and  the  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 

b.  The  review  and  approval  of  Class  C 
(Routine)  Collections  of  Information 
from  the  public  prior  to  the  submission 
of  these  requests  to  OMB,  except  where 
expedited  review  by  OMB  is  requested. 

c.  The  approval  for  publication  in  the 
Federal  Register,  of  notices  of  OPDIV 
information  collection  requests 
submitted  to  OMB  for  clearance. 
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d.  The  management  of  the  OPDIV's 
burden  reduction  program  within  the 
ceiling  issued  by  the  Department. 

e.  All  other  related  paperwork 
reduction  stafl'  work,  such  as  direct 
communication  with  OMB  on  routine 
reports  clearance  issues. 


To  Whom  Deiegaled 

Area  o(  Authority 

Deputy  Assistani 

Office  of  the  Secretary 

Secretary  for 

headquarters  arxl 

IManagemeni  arx* 

regional  offices. 

Acquisitioo 

mdoding  Office  for 

Cwl  Rights  Regional 

arxj  Field  Offices  and 

1 

the  US  Office  of 

Consumer  Affairs. 

Assistani  Secretary  for 

Pubiic  Health  Service 

Healtti 

headquarters,  regional 

and  fieid  offices. 

Assista 

nt  Seoetary  for 

Office  of  Human 

Human  Development 

Development  Services 

Services 

fieadquarlers,  regional. 

and  fieid  offices. 

Social  Secunty 

Security  Artiwiistralion. 

sxvi  field  offices. 

Administralo'  Health 

Health  Care  Financing 

Care  Firvincmg 

AdiTwvsiration 

AdlTWIISlratlOn 

headquarters,  regional. 

and  field  offices. 

Admimstrato'.  Family 

Farmty  Support 

Support  Adrrwiisualion. 

Administration 

1   1 

t>eadquarter5  arxl 

1    1 

regional  offices. 

Director  Office  of  ChiW 

Office  of  Chdd  Support 

Support  Enforcement 

Enforcement 

I 

headquarters,  regxyial 

1 

and  field  offices. 

These  authorities  may  be  redelegated 
(1)  to  officials  who  are  outside  the 
program  operation  chain  but  are  not 
below  the  grade  (or  equivalent)  of 
deputy  assistant  secretary,  or  (2)  with 
the  prior  approval  of  the  Assistant 
Secretary  for  Management  and  Budget 
to  other  employees. 

This  redelegation  memorandum 
supersedes  all  previously  redelegated 
authorities  to  the  addressees  on  this 
subject.  They  include,  but  may  not  be 
limited  to  the  following  memoranda:  1) 
the  December  24, 1984  delegation  to 
addressees,  subject  "Redelegation  of 
Clearance  Functions  under  P.L  96-511": 
2)  the  April  10, 1987,  memorandum  on 
same  subject  to  same  addressees;  3) 
Information  and  Resources 
Management,  subject  "Delegation  of 
Authority  to  Approve  for  Publication  in 
the  Federal  Register  Notices  of 
Information  Collections  submitted  to  the 
Office  of  Management  and  Budget  for 
Clearances." 

This  redelegation  is  effective  on 
January  18, 1989.  Further,  any 
redelegation  that  was  previously  made 
and  that  is  otherwise  allowed  by  this 
redelegation  shall  remain  in  effect  until 
new  redelegations  under  this  authority 
are  made. 


Date:  January  5. 1989. 

S.  Anthony  McCann, 

Assistani  Secretary  for  Management  and 
Budget. 

|FR  Doc.  89-860  Filed  l-12-a9:  8:45  am) 

BILUMG  CODE  41S0-0S-M 

Social  Security  Administration 

Finding  Regarding  Foreign  Social 
Insurance  or  Pension  System — Jordan 

AGENCY:  Social  Security  Administration, 
HHS. 

ACnON:  Notice  of  Finding  Regarding 
Foreign  Social  Insurance  or  Pension 
System — Jordan. 

Finding:  Section  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  beneflts  to 
any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months. 
This  prohibition  does  not  apply  to  such 
an  individual  where  one  of  the 
exceptions  described  in  section  202(t](2) 
through  202{t)(5]  of  the  Social  Security 
Act  (42  U.S.C.  402(t)(2)  through  402(t)(5)) 
affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social  Security 
Act  provides  that,  subject  to  certain 
residency  requirements  of  section 
202(t)(11),  the  prohibition  against 
payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  coimtry 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which: 

(a)  Pays  periodic  benefits,  or  their 
actuarial  equivalent  thereof,  on  accoimt 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  country  regardless  of 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the  Office  Of 
International  Policy.  Under  that 
authority  the  Director  of  the  Office  of 
International  Policy  has  approved  a 
finding  that  Jordan,  beginning  May  1980, 
has  a  social  insurance  system  of  general 
application  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  accoimt 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  United  States  citizens  who 
are  not  citizens  of  Jordan  to  receive  such 


benefits,  or  the  actuarial  equivalent,  at 
the  full  rate  without  qualification  or 
restriction  while  outside  Jordan. 

Accordingly,  it  is  hereby  determined 
and  found  that  Jordan  has  in  effect, 
beginning  May  1980,  a  social  insurance 
system  which  meets  the  requirements  of 
section  202(t)(2)  of  the  Social  Security 
Act  (42  U.S.C.  402(l)(2)). 

This  revises  our  previous  finding, 
published  at  23  FR  5674  on  July  26, 1958, 
that  Jordan  does  not  have  in  effect  a 
social  insurance  or  pension  system 
which  meets  the  requirements  of  section 
202(t)(2}  of  the  Social  Security  Act. 

FOR  FIWTHER  MRMttlATION  CONTACT 

J.  Joseph  Rausch,  Room  1104,  West  High 
Rise  Building.  6401  Security  Boulevard. 
Baltimore,  MD  21235,  (301)  965-3567. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.802  Social  Security- 
Disability  Insurance:  13.803  Social  Secunty — 
Retirement  Insurance:  13.805  Social  Security 
Survivors  Insurance.) 

Dated:  January  3, 1989.  | 

Elizabedi  K.  Singletoa.  ' 

Director.  Office  of  Intemationai  Policy.  \ 
|FR  Doc.  89-855  Filed  1-12-89;  8:45  amj  i 

BiUJNG  COOC  41S»-1t-M 


DEPARTyENT  OF  THE  INTERtOR 
Office  Of  the  Secretary 

[AA-220-09-4322-021 

Grazing  Administration-Exclusive  Of 
Alaska;  Grazing  Fee  for  the  1989 
Grazing  Year 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  establishment  of 
grazing  fee  for  the  1989  grazing  year. 

summary:  The  Secretary  of  the  Interior 
hereby  announces  that  the  fee  for 
livestock  grazing  for  the  1989  grazing 
year  is  $1.86  per  animal  unit  month  on 
public  lands  administered  by  the  Bureau 
of  Land  Management. 

EFFECnvE  date:  March  1. 1989  through 
February  28. 1990. 

ADDRESS:  Any  inquiries  should  be  sent 
to:  Director  (220).  Bureau  of  Land 
Management,  Room  5626,  Main  Interior 
Bldg.,  1800  C  Street  NW.,  Washington. 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT 

Billy  R.  Templeton,  (202)  653-9193. 
SUPPLEMENTARY  MFOfONATION:  Grazing 
fees  for  the  use  of  public  rangelands  are 
established  and  collected  under  the 
authority  of  section  3  of  the  Taylor 
Grazing  Act  of  1934,  as  amended  (43 
U.S.C.  315),  and  Executive  Order  12548 
of  February  14, 1986.  The  grazing  fees 
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are  computed  by  the  formula 
estabUshed  in  43  CFR  4130.7-1. 

January  9. 1989. 

JaiiiM  E.  Casoo. 

Acling  Assistant  Secretary  of  the  Interior. 

\¥K  Doc  80-829  Filed  1-12-89: 8:45  am| 

MLUHS  COOK  43M-44-4I 


Bureau  of  Reclamation 

[IHT-fE8-«»-02I     i 

Change  of  Water  Use  m  WHard 
Reservoir.  Weber  Baain  Protect.  Utah 

AOCNCV:  Bureau  of  Reclamation  (USER). 

Interior. 

action:  Notice  of  availability  of 

abbreviated  final  environmental 

statement  fFESl:  INT-FFS--a9-02. 

SUMMAHY:  Pursuant  to  section  102(2](C] 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  19ea  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
has  prepared  an  abbreviated  Final 
Environmental  Statement  (FES)  on  the 
change  of  water  use  in  the  Wiliard  (A.V. 
Wat  kins)  Reservoir,  a  feature  of  the 
Weber  Basin  Project.  Utah. 
Reclamation's  recommendation  is  to 
approve  the  Weber  Water  Conservancy 
District's  municipal  and  industrial  (M&I) 
plan  and  authorize  the  marketing  of  up 
to  33.000  acre-feet  of  water  from  Wiliard 
Reservoir  for  either  irrigation  or  M&I 
use. 

Aooncsscs:  Single  copies  of  the  FES  can 
be  obtained  by  contracting:  Regional 
Director.  Bureau  of  Reclamation.  P.O. 
Box  11568.  Salt  Lake  City.  Utah  84147; 
telephone  (801)  524-5580. 

Copies  of  the  FES  are  available  for 
public  inspection  at  the  following 
locations: 
Bureau  of  Reclamation.  Environment 

and  Planning  Branch,  U.S.  Department 

of  Interior.  Room  7455, 18th  &  C 

Streets  NW..  Washington.  DC  20240: 

Telephone:  (202)  343-4662. 
Bureau  of  Reclamation.  Denver  Office 

Library.  Denver  Federal  Center.  6th 

and  Kipling.  Building  67.  Room  167, 

Denver.  CO  80225:  Telephone:  (303) 

236-6963. 
Libraries: 

Brigham  City  Library.  Brigham  City.  UT. 
Davis  County  Library.  Farmington.  UT. 
Davis  County  North  Bench  Library. 

Clearfield.  UT. 
Harold  B.  Lee  Library.  Brigham  Young 

University.  Provo.  UT. 
Kaysville  City  Library.  Kaysvilie.  UT. 
Marriott  Library.  University  of  Utah. 

Salt  Lake  Qty.  UT. 
Merrill  Library  and  Learning  Resources. 

Utah  State  University.  Logan.  UT. 
Morgan  County  Library.  Kaysville.  UT. 


Ogden  City  Library.  Ogden.  UT. 
Provo  Fhiblic  Library,  Provo,  UT. 
Salt  Lake  Qty  Public  Library.  Salt  Lake 

City,  UT. 
South  Davia  County  Library.  Bountiful. 

UT. 
Stewart  Library.  Weber  State  Library, 

Ogden.  UT. 
Weber  County  Library.  Ogden,  UT. 
Weber  County  Library.  Southwest 

Branch.  Roy.  UT. 
Fon  PiNrrHCR  itiromtATioN  contact 
Mr.  Harold  Sersland  (Regional 
Environmental  Officer.  Upper  Colorado 
Region.  Salt  Uke  City.  UT).  (801)  524- 
5580:  or 

Dr.  Wayne  O.  Deason.  (Manager, 
Environmental  Services,  Bureau  of 
Reclamation.  Denver,  CO).  (303)  238- 
9336. 

tUPPLlMCNTAIIV  MFONMATION:  The 
abbreviated  FES  does  nut  repeat 
information  contained  in  the  draft 
environmental  statement  (INT-DES-87- 
28).  filed  on  September  14. 1987.  Jointly, 
the  two  documents  contain  a  full 
description  of  the  environmental 
impacts.  The  FES  summarizes  the 
envirorunental  impacts  of  five 
alternatives  for  using  currently  unsold 
water  in  Wiliard  Reservoir. 

The  reservoir,  which  has  a  215.000 
acre-foot  capacity,  was  originally 
intended  to  provide  irrigation  service  to 
agricultiu'al  lands  on  the  eastern  shore 
of  the  Great  Salt  Lake.  Since  completion 
of  the  reservoir  in  1964.  demand  for 
irrigation  water  has  not  developed  as 
anticipated,  leaving  about  33.000  acre- 
feet  of  available  water  unsold.  This 
unused  water,  combined  with  a  series  of 
unusually  wet  years,  contributed  to  an 
unanticipated,  full  reservoir  condition 
which  sustained  a  reservoir  fishery.  The 
full  reservoir  also  encouraged  a  much 
higher  amount  of  recreation  use  than 
would  have  developed  if  project  water 
use  had  occured  as  planned. 

The  Weber  Basin  Water  Conservancy 
District  (District),  the  administering 
agency,  has  proposed  selling  the  water 
for  M&I  use.  Although  tiie  State  Division 
of  Wildlife  Resources  and  the  U.S.  Fish 
and  Wildlife  Service  recognize  that  they 
did  not  originally  recommend  fish  and 
recreation  use  of  the  reservoir,  these 
agencies  now  recommend  that 
consideration  be  given  to  holding  the 
water  in  the  reservoir  for  fish  and 
recreation  purposes. 

The  five  alternatives  evaluated  in  the 
DES  remain  unchanged  in  the  FES.  The 
irrigation  plan,  which  would  have  the 
project  proceed  as  originally  designed 
and  authorized,  constitutes  the  "no 
Federal  action"  alternative.  Under  this 
alternative,  the  33,000  acre-feet  of  water 


would  remain  available  for  irrigation 
use. 

The  current  sales  plan  would  limit 
project  water  sales  to  the  present 
amount  The  33,000  acre-feet  of  unsold 
water  would  have  to  be  purchased  by  a 
public  entity,  which  would  require 
holding  the  water  in  the  reservoir  for 
fish,  wildlife,  and  recreation  purposes. 
Because  of  the  large  amount  of 
precipitation  and  the  high  streamflow 
that  have  occurred  in  recent  years,  some 
of  the  water  sold  has  not  been  used, 
resulting  in  a  fairiy  stable  water  level  in 
the  reservoir.  Under  average  or  dry 
conditions,  all  of  the  sold  water  would 
be  used  and  cause  the  reservoir  level  to 
drop.  The  impact  of  using  all  sold  water, 
vrith  the  33,000  acre-feet  held  for  fish 
and  recreation.  Is  described  in  the  DES. 

The  M&I  plan  proposed  by  the  District 
is  Reclamation's  preferred  alternative. 
The  use  of  the  unsold  irrigation  water 
would  be  converted  to  M&I  purposes. 
The  water  might  require  additional 
treatment  or  more  probably  would  be 
exchanged  for  higher  quality  water. 

The  fish  and  recreation  plan  would 
limit  the  sale  of  water  to  what  is 
currentiy  being  sold.  In  addition,  the 
water  elevation  in  the  reservoir  would 
be  maintained  at  recommended 
seasonal  levels  for  fisheries  and 
recreation.  A  public  entity  would  have 
to  not  only  purchase  the  33,000  acre-feet 
of  unsold  water  but  would  also  have  to 
acquire  some  water  already  sold  to 
irrigators  to  hold  reservoir  levels  needed 
for  fish  and  recreation. 

The  combination  plan  is  a 
combination  of  the  M&I  and  fish  and 
recreation  alternatives.  The  33,000  acre- 
feet  of  unsold  irrigation  water  would  be 
converted  to  M&I  use  and  would  also 
provide  the  seasonal  water  elevations 
recommended  for  fisheries  and 
recreation.  This  alternative  would  also 
require  buying  back  some  additional 
water  already  sold 

If  the  change  in  water  use  is 
approved,  additional  water  sales  within 
the  scope  of  this  statement  would  be 
approved  without  additional  NEPA 
compliance.  However,  additional 
compliance  would  be  carred  out  on 
individual  sales  when  environmental 
review  identifies  significant  impacts  not 
evaluated  in  the  M2». 

Dated  December  Sa  1968. 
)«M  D.  H«U. 
Deputy  Commissioner. 
(PR  Doc  89-866  Filed  1-12-89;  8:45  am) 

MLUNQ  COOe  4310-OS-M 
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Bureau  or  Lano  Managemeni 

[CA-020-0»-4050-M] 

Caifomia:  Susanville  District  Advisory 
CouncN  Meeting 

AOENCY:  Bureau  of  Land  Management. 
Interior.  Susanville  District  Advisory 
Council,  Susanville,  California. 
action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L.  94-579 
(FLPMA).  that  a  District  Advisory 
Council  meeting  has  been  scheduled  for 
Tuesday.  February  14, 1989.  The  meeting 
will  begin  at  10:00  a.m.  at  the  Susanville 
District  Office  of  the  Bureau  of  Land 
Management.  705  Hall  Stieet. 
Susanville.  California  96130  and  end  at 
4:30  p.m.  The  agenda  will  include 
discussion  on  the  Malacha  Hydro- 
Electric  Project  The  meeting  is  open  to 
the  pubUc  and  interested  persons  may 
make  oral  statements  to  the  Council  or 
file  a  written  statement  for  the  Council's 
consideration. 

Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager.  Bureau  of  Land  Management 
705  Hall  Street  Susanville.  California 
9613a  by  February  7. 1989.  Depending 
on  the  number  of  persons  wishing  to 
make  oral  statements,  a  per  person  time 
Umit  may  be  estabUshed. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office,  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

FOR  FURTHER  WTORMATION  CONTACT 

John  Bosworth,  Public  Affairs  Officer,  at 

916-257-5381. 

CRexOeary. 

District  Manager. 

(PR  Doc  89-882  Filed  1-12-89: 8:45  am] 

iHJJN6  COOC  431S-4S-M 

[ID-020-0»-4212-13, 1-22488] 

Amendment  of  ttie  Maisd  HiHs 
Management  Frameworic  Plan  (MFP)/ 
Notice  of  Realty  Action:  Exchange  of 
Public  Land  In  Oneida  County,  ID 

AO0ICV:  Bureau  of  Land  Management 

Interior. 

action:  Amendment  of  the  Malad  Hills 

Management  Framework  Plan  (MFP)/ 

Notice  of  Realty  Action,  exchange  of 

public  land  in  Oneida  County.  Idaho. 

Notice:  Notice  is  hereby  given  that  the 
BLM  has  amended  the  Malad  Hills  MFP 
to  allow  for  transfer  of  certain  public 
lands  in  exchange  for  privately  owned 
lands  in  Oneida  County,  Idaho. 


summary:  The  following  described 
lands  have  been  examined  and  through 
the  public  supported  land  use  planning 
process  have  been  determined  to  be 
suitable  for  transfer  by  land  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1716). 

Public  lands  to  be  transferred  are 
described  as: 

T.15  S..  R.  30  E^  Boise  Meridian 

Sec.  4:  Lota  13. 14. 15. 18. 19.  and  20  (23036 
acres). 

Non-Federal  lands  to  be  acquired  are 
as  described  as: 

T.  14  S.,  R.  9S  E..  BoiM  Meiidiaii 

Sec  16:  NV^  (320  acres). 

The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  which  have 
high  public  values  for  grazing,  wildhfe, 
recreation,  and  public  access. 
Acquisition  of  those  lands  will  blodi  up 
public  lands  in  the  area  and  will 
facilitate  more  efficient  management  of 
public  lands. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equaUzation  of  values  will  be  achieved 
by  payment  to  the  United  States  by  Mr. 
Keimeth  Campbell  of  funds  in  an 
amount  not  to  exceed  25  percent  (25%) 
of  the  total  value  of  the  lands  to  be 
transferred  out  of  Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  end 
conditions:  reservation  of  ditches  and 
canals,  oil  and  gas  to  the  United  States, 
and  road  right-of-way  to  Oneida  County. 

Continued  use  of  the  land  by  valid 
right-of-way  holders  is  proper  subject  to 
the  terms  and  conditions  of  the  grant. 
Administrative  resfmnsibility  previously 
held  by  the  United  States  will  be 
assumed  by  the  patentee. 
SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  conditions  of 
the  land  exchange  can  be  obtained  by 
contacting  Wes  Duggan,  Deep  Creek 
Realty  Specialist  at  (208)  766-4706. 

Planning  Protest 

Any  party  that  participated  in  the 
plan  amendment  and  is  adversely 
affected  by  the  amendment  may  protest 
this  action  only  as  it  affects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  with  the  Director  (760). 
Bureau  of  Land  Management  1800  "C 
Street  NW..  Washington,  DC  20240, 
within  30  days  of  this  notice. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 


Fatieral  Register,  interested  parties  may 
submit  comments  regarding  the  land 
exchange  to  the  Distnct  Manager, 
Bureau  of  Land  Management.  Route  3 
Box  1,  Buriey.  Idaho.  83318.  Objections 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
planning  protest  or  obtections.  regarding 
the  land  exchange,  this  realty  action  wiU 
become  final  determination  of  the 
Department  of  the  Inienor  and  the 
plaiming  amendment  will  be  in  effect. 

Dated  (anuary  6. 1989. 
Gerald  L.  QidnD. 
District  Manager. 

(PR  Doc  80-881  Filed  1-12-89:  &45  am) 
aNXMQ  cooc  4>ia-o&« 


(CO-»42-0»-«S20-12] 

Colorado:  Fling  of  Plats  of  Survey 

January  5. 1989. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management.  Lakewood, 
Colorado,  effective  10:00  a.m..  January  5. 
1989. 

The  supplemental  plat  creating  new 
lots  13, 14. 15.  and  16  in  the  northeast 
quarter  of  section  1.  T.  7  S.,  R.  78  W., 
Sixth  Principal  Meridian.  Colorado  was 
accepted  November  23. 1988. 

The  plat  (in  eight  sheets)  representing 
the  dependent  resurvey  of  the  south 
boundary,  portions  of  the  east  and  west 
boundaries,  the  subdivisional  lines,  and 
portions  of  certain  mineral  surveys,  and 
the  subdivision  of  certain  sections  and 
the  metes-and-bounds  surveys  of  certain 
bacts.  T.  43  N.,  R.  10  W..  New  Mexico 
Principal  Meridian.  Colorado.  Group  No. 
616  was  accepted  December  6. 1988. 

The  plat  (in  two  sheets)  representing 
the  dependent  resurvey  of  a  portion  of 
the  subdivisional  lines  and  certain 
mineral  surveys  and  the  survey  of  the 
subdivision  of  section  4.  T.  42  N..  R.  10 
W..  New  Mexico  Principal  Meridian. 
Colorado.  Group  No.  616  was  accepted 
December  6. 198a 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  the  ].R.  Hewitt  Claim,  and  the 
subdivision  of  certain  sections.  T.  35  N.. 
R.  9  W.,  New  Mexico  Principal 
Meridian.  Colorado.  Group  No.  795  was 
accepted  December  7. 1988. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  the  subdivisional  lines 
and  the  subdivision  of  sections  5  an  6,  T. 
45  N.,  R.  13  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  850  was 
accepted  September  27, 1988. 
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The  plat  repreMnting  the  dependent 
resurvey  of  the  aouth  boundary,  T.  46  N,. 
R.  13  W^  a  portion  of  the  north 
boundary.  T.  45  N..  R.  13  W.  and  the 
survey  of  the  Sectional  Guide  Meridian 
and  the  subdi visional  line.  T.  45^  N..  R. 
13  W..  New  Mexico  Principal  Meridian. 
Colorado.  Group  No.  BSO  was  accepted 
September  27. 1968. 

The  plat  representing  the  dependent 
resurvey  of  the  east  boundary,  T.  46  N.. 
R.  15  W.  and  portions  of  the  north 
boundary  and  subdivisional  lines  and 
the  survey  of  the  subdivision  of  certain 
sections,  T.  46  N..  R.  13  W..  New  Mexico 
Principal  Meridian.  Colorado  Group  Na 
850  was  accepted  September  27, 1986. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  OfTice, 
Bureau  of  Land  Management,  2850 
Youngfield  Street.  Lakewood.  Colorado, 
80215.  j 

lack  A.  Eaves. 

Chief.  CadoBtral  Surveyor  for  Colorado. 
|FR  Doc  a»-«79  Filed  1-12-88:  8:45  am) 


(NV-94O-0»-4214-10;  M-S02S0] 

ProposMi  Withdrawal  and  Opportunity 
for  Public  Maeting;  Navada 

January  5, 1960. 

AQCNCV:  Bureau  of  Land  Management. 

Interior. 


ACnOW  Notice. 


I 


;  The  U.S.  Department  of 
Energy,  Nevada  Operations  Office,  has 
nied  an  application  to  withdraw 
approximately  4.255.50  acres  of  pubHc 
land.  The  purpose  of  the  proposed 
withdrawal  is  to  provide  the  U.S. 
Department  of  Energy  with  authority  to 
use  the  land  for  site  characterization 
studies,  to  prevent  interference  with  site 
characterization  activities,  and  to 
maintain  the  physical  integrity  of  the 
subsurface  environment  from  unplanned 
or  unknown  intrusions  in  order  to 
ensure  that  scientiflc  studies  for  site 
characterization  are  not  invalidated 
This  notice  closes  the  lands  for  up  to  2 
years  from  surface  entry,  mining  and 
mineral  leasing. 

OATC  Comments  and  requests  for 
meetings  should  be  received  on  or 
before  April  13, 1989. 
AOOMCSS:  Conunents  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director.  BLM.  P.O.  Box  1200a 
Reno.  NV  89520. 

PON  nurrHCR  mFomiATioN  contact. 
Mary  Clark.  BLM  Nevada  State  Office, 
(702)  784-6413. 


tu»tnmNTAitv  mntmAvom  On 
December  28, 196a  the  U.S.  Department 
of  Energy  filed  an  application  to 
withdraw  the  following  described  public 
lands  from  settlement,  sale,  location  or 
entry  under  the  public  land  laws, 
including  the  mining  and  mineral  leasing 
laws,  subfect  to  valid  existing  rights: 

Mount  DUbto  Meridian.  Nevada 

T.  13  S..  R.  48  B..  (Pro.  Dia.  No.  44) 
sees.  7.  8  and  9; 
sees.  10  and  IS.  except  for  those  lands 

withdrawn  l^  PLO  2568: 
sees.  16  and  17; 

sec  n,  N^,  N%SV%: 

sec  22.  N  V^,  N  WS*^,  except  for  those  lands 

withdrawn  by  PLO  2S6& 
The  areas  described  aggregate 
approximately  4,255.50  acres  in  Nye  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persona 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  o^icer  of  the  Bureau  of 
Land  Management 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  o^icer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  230a 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Registsr,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Any  temporary  discretionary  land 
uses  to  be  permitted  by  BLM  during  this 
segregative  period  will  be  determined  on 
a  case  by  case  basis  after  consultation 
with  the  Department  of  Energy,  Nevada 
Operations  Office. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands,  and  the  segregation  provided  for 
in  this  notice  does  not  have  the  effect  of 


authorizing  any  use  of  the  lands  by  the 

Department  of  Energy. 

Edwaid  F.  Spang. 

Slate  Director.  Nevada. 

(PR  Doc  8fr-88S  Filed  1-12-88;  8:45  am) 

MUJHQ  COW  4310-MC-ll 

nah  and  WNdWa  Sarvtea 
Racalpt  of  AppNcationa  for  Parmita 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531.  e(  se?.): 

Applicant  Larry  E.  Johnson,  Phoenix, 
AZ— PRT-7340S9 

The  applicant  requests  a  permit  to 
purchase  one  female  chimpanzee  [Pan 
troglodytes)  of  unknown  origin  from 
Monkey  Jungle.  Miami,  Florida,  and 
export  the  chimpanzee  to  the 
Guadalajara  Zoo,  Mexico,  for  zoological 
display  and  breeding  purposes. 

Applicant:  Hawthorn  Corporation, 
Grayslake,  IL— PRT-734010 

The  applicant  requests  a  permit  to 
export  and  reimport  one  male  Asian 
elephant  (Elephas  maximus)  for  circus 
performances  at  which  the  applicant 
intends  to  educate  the  public  with 
regard  to  this  species'  ecological  role 
and  conservation  needs.  The  elephant  is 
to  be  given  to  the  applicant  free  of 
charge  by  Mr.  Tarzan  Zerbini  of  Tarzan 
Zerbini  Circus,  Webb  City,  Missouri. 

Applicant:  Martha  Lynn  Crump. 
Gainesville.  FL—PRT-733942 

The  applicant  requests  a  permit  to 
import  up  to  10  preserved  eggs  and  ISO 
preserved  tadpoles  of  the  Monteverde 
toad  [Bufo  periglenes]  from  Costa  Rica 
for  scientific  research.  Apphcant  intends 
to  conduct  a  histological  examination  of 
the  morphology  of  mouthparts  and 
intestines  of  tadpoles  raised  under 
different  conditions  of  food  availability. 

Applicant  Grandeur  Productions,  Inc 
Jonesville.  NC— PRT-734151 

The  applicant  requests  a  permit  to 
export  and  reimport  one  captive  bom 
female  leopard  [Pantbera  pardus)  for 
public  display  designed  to  educate  the 
public  with  regard  to  this  species' 
ecological  role  and  conservation  needs. 

Applicant  James  C.  Gillingham.  Mt. 
Pleasant,  Ml— PRT-734192 

The  applicant  requests  a  permit  to 
import  neck  and  dorsal  integumentary 
tissue  samples  from  three  male  and 
three  female  tuatara  [Sphenodon 
punctatus]  from  the  University  of 
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Wellington.  Wellington.  New  Zealand, 
for  histological  studies. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403, 1375  K.  Street  NW.. 
Washington.  DC  20005.  or  by  writing  to 
the  Director,  U.S.  O^ice  of  Management 
Authority,  P.O.  Box  27329,  Washington. 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  January  6, 1989. 
RJCRobinaoo, 

Chief.  Branch  of  Permits,  U.S.  Office  of 
Management  Authority. 
(FR  Doc  89-903  Filed  1-12-89;  8:45  am] 
■axmocooc  4Sio-an-m 


Racaipt  of  Appllcationa  for  Parmita 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
Applicant  San  Antonio  Zoological 

Gardens  &  Aquarium,  San  Antonio, 

TX— PRT-733832 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  black- 
footed  cat  [Felis  nigripes)  from  the 
Rotterdam  Zoo,  Netherlands,  for  the 
purpose  of  enhancement  of  propagation. 
Applicant  San  Antonio  Zoological 

Gardens  &  Aquarium,  San  Antonio. 

TX— PRT-733830 

The  applicant  requests  a  permit  to 
import  one  captive-bom  female  black- 
footed  cat  (Felis  nigripes]  from  the 
Zoologischer  Garten  Berlin,  Federal 
Republic  of  Germany  for  the  purpose  of 
enhancement  of  prbpagation. 
Applicant  Dr.  Robert  L  Shipp,  Mobile, 

AL— PRT-732871 

The  applicant  requests  a  permit  to 
take  (move,  bury  and  relocate),  in 
cooperation  with  the  Sea  Turtle 
Stranding  and  Salvage  Network  in  the 
State  of  Alabama,  green  sea  turtles 
[Chelonia  mydas),  hawksbill  sea  turtles 
(Eretmochelys  iwbricata],  Kemps 
(= Atlantic)  Ridley  sea  turtles 
[Lepidochelys  kempii).  leatherback  sea 
turtles  [Dermochelys  coriacea) 
loggerhead  sea  turtles  [Carretta  caretta), 
and  Olive  (= Pacific)  Ridley  sea  turtles 
[Lepidochelys  olivocea),  for  the  purpose 
of  survival  of  the  species. 


Applicant  Idaho  Dept.  of  Fish  &  Game. 

Boise.  ID— PRT-733906 

The  applicant  requests  a  permit  to 
import  up  to  40  peregrine  falcons  [Falco 
peregrinus  anatum)  from  John  Lejeune, 
Falcon  Farms,  Ltd.,  Agassiz.  British 
Col'imbia,  Canada,  and/or  Dr.  Lynn 
Oliphant,  Saskatoon,  Saskatchewan, 
Canada,  for  release  in  Idaho.  The  birds 
are  to  be  imported  over  a  five-year 
period  and  will  all  be  captive-hatched 
birds. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403, 1375  K  Street  NW., 
Washington.  DC  20005,  or  by  writing  to 
the  Director.  U.S.  Office  of  Management 
Authority,  P.O.  Box  27329.  Washington, 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
apphcant  and  PRT  number  when 
submitting  comments. 

Date:  fanuary  4, 1989. 
RJC.  Robinson, 

Chief  Branch  of  Permits.  U.S.  Office  of 
Management  Authority. 
(FR  Doc  89-904  Piled  1-12-89;  8:45  am] 

BHJJNGCODC  4310-AW-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compenaated 
Intercorporate  Hauling  Oparationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  Corporation  and  Address  of 
Principal  Office.  Rocco  Enterprises,  Inc., 
One  Rocco  Plaza,  Harrisonburg, 
Virginia. 

2.  Wholly-Owned  Subsidiaries  Which 
Will  Participate  in  the  Operations  and 
Their  States  of  Incorporation. 

(i)  Rocco,  Inc.;  Virginia. 

(ii)  Rocco  Building  Supplies,  Inc.; 
Virginia. 

(iii)  Rocco  Investments,  Inc.; 
Delaware. 

(iv)  Rocco  Farms,  Inc.:  Virginia. 

(v)  Rocco  Farm  Foods,  Inc.;  Virginia. 

(vi)  Rocco  Feeds,  Inc.;  Virginia. 

(vii)  Rocco  Food  Products,  Inc.; 
Virginia. 

(viii)  Rocco  FSC,  Inc.;  Guam. 

(ix)  Rocco  Further  Processing.  Inc.: 
Virginia. 


(x)  Rocco  Construction.  Inc.:  Virginia 

(xi)  Rocco  Realty.  Inc.;  Virginia. 

(xii)  Rocco  Specialty  Foods,  Inc.; 
Virginia. 

(xiii)  Rocco  Turkeys,  Inc.;  Virginia. 

(xiv)  Rocco  Turkeys  of  North 
Carolina,  Inc.;  Virginia. 
NoieU  R.  McGee, 
Secretary. 
(FR  Doc.  89-858  Filed  1-12-89:  6:45  am] 

eiUJNOCOOC  703S-«t-M 


(Docket  No.  AB-55  (Sub4<o.  286X)| 

CSX  Tranaportation,  Inc^ 
AlMndonmant  Exemption;  Wet>ster 
County,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  7.66-miIe  line  of  railroad 
between  milepost  3.03  at  Donaldson  and 
milepost  10.69  near  Johnson  Run.  in 
Webster  County,  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  the  user  of  rail  service  on  the  line  (or 
a  State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  hne  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  tvriting  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
12, 1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 


■  A  stay  will  l>e  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  E\entption  ofOutof- 
Service  Rail  Lines.  4  I.C.C.  2d  MO  |19(i8|.  Any  entity 
seeking  a  stay  involving  environmental  cunixms  i* 
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formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152u!7(cM2).«  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  (anuary  23. 
1989.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  2. 1989  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger.  CSX  Transportation.  Inc., 
500  Water  Street.  lacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  See 
will  issue  the  EA  by  January  18. 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Carl  Bausch.  Chief.  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  6. 1989. 

By  the  Commission,  jane  F.  MackaU. 
Director.  Office  of  Proceedings. 
NoraU  R.  McCm. 
Secretary. 
FR  Doc.  89-775  Filed  l-lZ-aS;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Lodging  Of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  American 
National  Can  Co.,  inc. 

In  accordance  %vith  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  January  5. 1969,  a 


proposed  Consent  Decree  in  United 
States  V.  American  National  Can 
Company.  Inc..  Civil  Action  Na  87-1800, 
was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Pennsylvania.  Tbe  Consent  Decree 
requires  defendant  to  pay  a  dvil  penalty 
of  $130,000  and  to  install  pollution 
control  equipment  to  bring  the  end- 
sealing  operation  at  its  Lemoyne 
Pennsylvania  facility  into  compliance 
with  the  emission  hmitations  for  volatile 
organic  compounds  imposed  by  the 
Clean  Air  Act,  42  U.S.C  7407.  et  seq., 
and  the  Pennsylvania  State 
Implementation  Plan  approved  under 
that  Act 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division.  U.S. 
Department  of  Justice.  Washington.  DC 
20530.  and  should  refer  to  United  States 
v.  American  National  Can  Company, 
Inc..  DOJ  Ref.  90-5-2-1-1178. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Suite  309.  Federal 
Building,  Washington  and  Linden 
Streets.  Scranton,  Peimsylvania  18501 
and  at  the  Region  UI  Office  of  the 
Environmental  Protection  Agency.  841 
Chestnut  Street.  Philadelphia. 
Pennsylvania.  19107.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  U.S,  Department  of  Justice.  Room 
1517.  Ninth  Street  and  Pennsylvania 
Avenue.  NW..  Washington.  DC  20530.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.00  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
Rogot  |.  Manulla, 

Aaaiatant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc  a»-888  Filed  1-12-89: 8:45  am] 
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encouraged  to  file  its  reqvest  m  aoon  as  powiliie  in 
order  lo  permil  this  Cooimiaaioa  to  review  and  act 
on  tiM  iiiriaiit  twfore  die  effective  dale  of  tbia 
exaoipHao. 

•  See  Exempt,  of  Rail  Attandonment— Offers  of 
h'inan.  Atsit„  4  LCC  2d  194  (19S7).  and  final  rules 
published  in  the  Fidsrsl  Rajlataf  on  Decemtier  22. 
t9S7  (52  PK  48440-4S4«e). 

»  The  Conmiisaion  will  accept  a  late-filed  trail  use 
slalement  so  long  as  il  retains  iurisdiction  lo  do  SO 


Antitnist  Division 

Nationai  Cooperative  Research 
Notification;  Composite  Materials 
Ctwracterlzatlon,  Inc.  • 

Notice  is  hereby  given  that,  on 
December  19, 1968.  pursuant  to  section 
e(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 


seq.  (the  "Act").  Composite  Materials 
Characterization,  Inc.  ("CMC")  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  a  change 
in  the  membership  of  CMC.  The 
additional  written  notification  was  filed 
for  the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  CMC  advised  that  The  Dow 
Chemical  Company  has  become  a 
member  of  CMC. 

CMC  with  the  addition  of  the  Dow 
Chemical  Company,  consists  of  the 
following  firms:  The  Dow  Chemical 
Company;  General  Electric  Company; 
Grumman  Aerospace  Corporation; 
Lockheed  Corporation;  LTV  Aerospace 
and  Defense  Company;  Rohr  Industries. 
Incorporated:  and  United  Technologies 
Corporation.  Sikorsky  Aircraft  Division. 
The  purpose  of  CMC  is  to  conduct 
research  and  development  in  the  area  of 
composite  materials  testing,  grading  and 
characterization. 

On  December  18. 1987.  CMC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  15, 1988,  53  FR  1074. 
loMph  H.  KVkiiiiar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  89-890  Filed  1-12-89:  8:45  am) 
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Nationai  Cooperative  Research 
Notification;  Semiconductor  Research 
Corp. 

Notice  is  given  that,  on  December  13, 
1988.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  VJS.C.  4301  et  seq.  ("the  Act"), 
the  Semiconductor  Research 
Corporation  ("SRC")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  the  membership  of  SRC.  The  SRC 
filed  its  notification  of  these 
membership  changes  for  the  purpose  of 
extending  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances. 

The  changes  consist  of  the  addition  of 
the  following  companies  to  the  SRC: 

Loral  Systems  Group,  Micron 
Technology.  Inc.  NCR  Corporation, 
the  deletion  of  the  following  companies 
from  SRC:  | 

GCA  Corporation,  Goodyear        | 
Aerospace  Corporation. 


*"    'ilATr^i^t 


the  addition  of  the  following  companies 
to  the  Semiconductor  Equipment  and 
Materials  Institute,  Inc.  ("SEMI") 
Chapter  of  the  SRC: 

American  Technical  Ceramics, 
SOHIO  Engineered  Materials  Co. 
and  the  deletion  of  the  following 
companies  from  the  SEMI  Chapter 

Dyanpert/Amedyne 

Eagle-Picher  Ind..  Inc. 

FEP  Analytic  (division  of  Verity 
Instruments.  Inc.) 

Gryphon  Pnxlucts 

Iron  Beam  Technologies.  Inc 

Machine  Technology.  Inc. 

MG  Industries/Scientific  Gases 

Micromanipulator  Company.  Inc. 

Oneac  Corporation 

PT  Analytic.  Incorporation 

Silsco.  Inc 

UTI  Instruments  Company 

XMRInc 

Furthermore,  notice  is  given  of  the 
merger  of  RCA  Corporation  into  the 
General  Electric  Company. 

On  January  7. 1985.  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  ("the  Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  January  30. 
1985.  50  FR  4281.  SRC  filed  additional 
notifications  on  June  6, 1985.  November 
4. 1985,  February  19, 1988.  and 
September  11, 1987,  notice  of  which  the 
Department  published  on  June  28. 1985 
(50  FR  28850).  December  24. 1985  (50  FR 
52568).  March  18. 1986  (51  FR  9287).  and 
October  9, 1987  (52  FR  37849). 
respectively.  SCR  also  filed  additional 
notifications  on  December  19. 1986  and 
January  30. 1987;  the  Department 
published  notice  of  both  on  February  13, 
1987,  52  FR  4671. 
foseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  89-889  Filed  1-12-89;  8:45  am] 
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Federal  Bureau  of  Prisons 

intent  to  Prepare  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
Construction  of  a  Federal  Correctional 
Faciity  Cumbertand,  Allegany  County, 
MD 

AOCNCV:  Federal  Bureau  of  Prisons. 
Justice. 

ACTKM:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 

summary:. 

1.  Proposed  Action:  The  U.S. 
Department  of  Justice.  Federal  Bureau  of 


Federal  Register  /  Vol.  54.  Nu   9  /  rria.^y.  Jonuary  13.  1989  /  Notices 


1455 


Prisons  has  determined  tl>at  a  new 
Federal  correctional  institution  with  an 
adjacent  satellite  prison  camp  is  needed 
in  its  system.  A  175  acre  tract  of  land  at 
the  Allegany  County  Industrial  Park 
near  the  community  of  Mexico  farms 
will  be  evaluated.  The  proposal  calls  for 
the  construction  of  a  600  to  700  bed 
facility  to  house  medium  security 
inmates  and  a  150  to  200  bed  camp  to 
house  minimum  security  inmates. 

Approximately  80  of  the  175  acres 
would  be  used  for  road  access,  iiunate 
housing,  administration  and  program 
spaces  and  service  and  support 
facilities.  In  addition,  exercise  areas 
would  be  included  in  the  needed 
acreage. 

2.  In  the  process  of  evaluating  the 
tract  of  land,  several  aspects  will 
receive  a  detailed  examination 
including:  Utilities,  traffic  patterns, 
noise  levels,  visual  intrusion,  threatened 
and  endangered  species,  cultural 
resources,  and  socio-economic  impacts. 

3.  Alternatives:  In  developing  the 
DEIS,  the  options  of  no  action  and 
alternative  sites  for  the  proposed  facility 
will  be  fully  and  thoroughly  examined. 

*  Scoping  Process:  During  the 
preparation  of  the  DEIS  there  will  be 
numerous  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  A  scoping 
meeting  will  be  held  at  a  location 
convenient  to  the  citizens  of 
Cumberland.  The  meeting  will  be  well 
publicized  and  will  be  held  at  a  time 
which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition,  a 
number  of  informal  meetings  have 
already  been  held  and  will  be  continued 
by  representatives  of  the  Bureau  of 
Prisons  with  interested  comunity  leaders 
and  officials. 

5.  DEIS  Preparation:  Public  notice  will 
be  given  concerning  the  availability  of 
the  DEIS  for  public  review  and 
comment. 

6.  Address:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  Lloyd  McMillan.  Site 
Acquisition  Specialist.  U.S.  Bureau  of 
Prisons.  320  First  Street.  NW, 
Washington,  DC  20534.  Telephone:  (202) 
724-6817. 

Williain ).  Patrick. 

Chief  Facilities  Development  &  Operations. 
Federal  Bureau  of  Prisons.  Department  of 
Justice. 

[FR  Doc.  89-578  Filed  l-12-«9;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wagf  and  Hour 
Division  I  , 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions  i 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
Cringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevaihng  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  coatain 
no  expiration  dates  and  are  effective 
irom  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
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received  by  the  a^ncy.  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW..  Room  S-3504. 
Washington.  DC  202ia 

Modifications  to  General  Wage 
Deteiminatkia  Dedskns 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Ragistar  are  in  parentheses 
following  the  decisions  being  modified. 


pp.  24a- 
250d. 


Volume  I 

Geor^a: 

CAa»-0  (Jan.  8. 1960) 

p.  228. 

New  York: 

NY8B-12  Uan.  S.  1980)     

p.  790. 

NY8e-13  (Jan.  8. 1980).- -. 

p.  8oa 

NY80-ie  Oan-  8. 19W) _.. 

p.  82a 

VoJume  11 

Indiana: 

IN8e-«  (Ian.  8. 1980) 

.  p.  2oa 

INaO-6  (Jan.  8. 1980) 

.  p.  304. 

Texas: 

TX8B-3  (]an.  8. 1900) 

.  p.  90Bl 

Volume  III 

California: 

CA80-*  Oaa  1. 1980) 

.  p.  00. 

Nevada 

NV80-1  (Jan.  6. 1980) 

.  p.  245. 

Utah: 
UTae-1  (Jan.  6. 1900) 

General  Wage  Determination 
PublicatioB 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202)  78^- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  cxirrent 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  8  day  of 
January  1980. 
Robert  V.  Salafa. 
Acting  Director,  Division  of  Woge 
Determinationa. 

[FR  Doc  80-694.  Filed  1-12-80: 8:45  amj 
BNJJNO  cooc  4Sie-ir-ii 


OccupatiofMi  Safety  and  HMltti 

Admintotration 

Alaaka  Stat*  Standards;  Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  fitmi  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  corrections  to  standards 
promulgated  pursuant  to  a  State  plan 
which  has  been  approved  in  accordance 
with  section  18(c)  of  the  Act  and  29  CFR 
Part  1902.  On  August  10. 1973.  notice 


was  published  in  the  Federal  Register 
(38  FR  21628)  of  the  approval  of  the 
Alaska  plan  and  the  adoption  of  Subpart 
R  to  Part  1952  containing  the  decision. 

The  Alaska  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  status  of  the 
State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letters  dated  April  15, 1987  and  January 
12, 1988  from  Jim  Sampson, 
Commissioner,  to  James  W.  Lake. 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  and  amendment  comparable  to 
29  CFR  1910.120,  Hazardous  Waste 
Operations  and  Emergency  Response; 
Interim  Final  Rule,  as  published  in  the 
Federal  Register  (51  FR  45663)  on 
December  19. 198iB:  and  Corrections,  as 
published  in  the  Federal  Register  (52  FR 
16241)  on  May  4, 1987. 

The  State's  Hazardous  Waste 
Operations  and  Emergency  Response 
Code,  which  is  contained  in  Subchapter 
10,  was  adopted  on  May  19, 1987,  and 
became  effective  June  19, 1987.  The 
amendment,  which  corrects  errors  in  the 
original  code,  was  adopted  on  October 
26, 1987,  and  became  effective 
December  13, 1987.  Notices  of  the  State 
rulemaking  were  published  in  statewide 
media  on  March  11  and  18, 1987  for  the 
standard  and  on  August  22  and  28, 1987 
for  the  amendment.  The  public  comment 
periods  were  open  for  34  days  and  30 
days,  respectively.  There  were  no 
comments  received. 

ZDedsioa 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standard,  it  has  been  determined  that 
the  State  standard  and  amendment  are 
identical  to  the  Federal  standard.  OSHA 
therefore  approves  the  standard  and 
amendmenL 

3.  Location  of  supplement  for  inspection 
and  copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration.  Room  6003. 
Federal  Office  Building,  909  First 
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Avenue.  SeatUe.  Washington  98174; 
State  of  Alaska,  Department  of  Labor, 
Office  of  the  Commissioner,  Juneau. 
Alaska  99802;  and  the  Office  of  State 
Programs,  Occupational  Safety  and 
Health  Administration,  Room  N-3476, 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

4.  Public  participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Alaska  State  plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  would  be 
unnecessary. 

This  decision  is  effective  January  13. 
1989. 

(Section  Ift  Pub.  L  91-596.  84  Stat.  (29  U.S.C 
677)). 

Signed  at  Seattle,  Washington  this  8th  day 
of  February  1988. 

RooaU  T.  Tmnehara. 

Acting  Regional  Administrator. 

(FR  Doc.  60-809  Filed  1-12-88:  8:45  am) 

BIUJNQ  COOe  4S10-2C-M 


Connecticut  State  Standards;  Approval 

1.  BackgrountL 

Part  1953  of  Title  29,  Code  of  Federal 
Regulation,  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (hereinafter 
called  the  Act)  by  which  the  Regional 
Administrator  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  November  3, 1978.  notice  was 
published  in  the  Federal  Register  (43  FR 
51390)  of  the  approval  of  the 
Connecticut  Public  Sector  State  Plan 


and  the  adoption  of  Subpart  E  to  Part 
1956  containing  the  decision. 

The  Connecticut  Pubhc  Sector  only 
State  Plan  provides  for  the  adoption  of 
Federal  standards  as  State  standards 
after 

a.  Publishing  an  intent  to  amend  the 
State  Plan  by  adopting  the  standard(s] 
in  the  Connecticut  Law  Journal. 

b.  Approval  by  the  Commissioner  of 
Labor  and  the  Attorney  General  of  the 
State  of  Connecticut. 

c.  Approval  by  the  Legislative 
Regulation  Review  Committee.  State  of 
Connecticut 

d.  Filing  in  the  Office  of  the  Secretary 
of  State,  State  of  Connecticut 

e.  Publishing  a  notice  that  the  State 
plan  is  amended  by  adopting  the 
8tandard(8)  in  the  Connecticut  Law 
JoiunaL 

The  Connecticut  Public  Sector  State 
Plan  provides  for  the  adoption  of  State 
standards  which  are  at  least  as  effective 
as  comparable  Federal  standards 
promulgated  under  section  6  of  the  Act. 
By  letters  dated  September  16, 1986  and 
December  29, 1986  from  P.  Joseph 
Peraro,  Commissioner,  Connecticut 
Department  of  Labor  to  OSHA's  Acting 
Regional  Administrator,  and  July  27, 
1988,  from  Commissioner  Betty  L  Tianti, 
Connecticut  Department  of  Labor,  to 
John  B.  Miles,  Jr..  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  updated 
State  standards  identical  to  29  CFR 
Parts  1910;  1915;  1917;  1918;  1926;  and 
1928  and  subsequent  amendments 
thereto,  as  described  below: 

1.  Amendment  to  29  CFR  1910.243. 
Power  Lawnmowers.  as  contained  in  50 
FR  4648  (February  1, 1985). 

2.  Deletion  to  29  CFR  1910.1029,  Coke 
Oven  Emission  Standard;  Conforming 
Deletions;  as  contained  in  50  FR  37352 
(September  13. 1985). 

3.  Amendment  to  29  CFR  1910.1047. 
Occupational  Exposure  to  Ethylene 
Oxide;  Labeling  Requirements,  as 
contained  in  50  FR  41491  (October  11. 
1985). 

4.  Amendment  to  29  CFR  1910.19, 
Special  Provision  for  Air  Contaminants, 
as  contained  in  50  FR  51173  (December 
13, 1985). 

5.  Amendment  to  29  CFR  1910.1000, 
Air  Contaminants,  as  contained  in  50  FR 
51173  (December  13, 1985). 

6.  Revision  to  29  CFR  1910.1043, 
Occupational  Exposure  to  Cotton  Dust; 
Final  Rule,  as  contained  in  50  FR  51120 
(December  13, 1985). 

7.  Revision  to  29  CFR  1910.19,  Special 
Provisions  for  Air  Contaminants,  as 
contained  in  51  FR  22733  (June  20. 1986). 

a  Revision  to  29  CFR  1926.1001, 
Asbestos,  Tremolite.  Anthophyllite  and 


Actinolite,  as  contained  in  51  FR  22733 
(June  20. 1986). 

9.  Revision  to  29  CFR  1926.55.  Gas, 
Vapors,  Fumes,  Dusts  and  Mists,  as 
contained  in  51  FR  22756  (June  20. 1986). 

10.  Addition  to  29  CFR  1926.5a 
Asbestos.  Tremolite,  Anthophyllite  and 
Actinolite,  as  contained  in  51  FR  22756 
(June  20, 1986). 

11.  Addition  to  29  CFR  1910.120. 
Hazardous  Waste  Operations  and 
Emergency  Response,  as  contained  in  51 
FR  45654  (December  19, 1986). 

12.  Amendment  to  29  CFR  1910.120, 
Hazardous  Waste  Operations  and 
Emergency  Reponse.  as  contained  in  52 
FR  16242  (May  4. 1987). 

13.  Amendment  to  29  CFR  1910.1001. 
Occupational  Exposure  to  Asbestos. 
Tremolite,  Anthophyllite,  and  Actinolite; 
Corrections  and  Information  Collection 
Requirements  Approval  as  contained  in 
52  FR  17752  (May  IZ  1987). 

14.  Amendment  to  29  CFR  1926.Sa 
Occupational  Exposure  to  Asbestos. 
Tremolite,  Anthophyllite,  and  Actinolite: 
Corrections  and  Information  Collection 
Requirements  Approval,  as  contained  in 
52  FR  17756  (May  IZ  1987). 

15.  Addition  to  29  CFR  1910.120a 
Hazard  Communication:  Fmal  Rule,  as 
contained  in  52  FR  31852  (August  24. 
1987). 

16.  Addition  to  29  CFR  1915.99. 
Hazard  Communication,  as  contained  in 
52  FR  31877  (August  24, 1987). 

17.  Addition  to  29  CFR  1917.2a 
Hazard  Communication,  as  contained  in 
52  FR  31877  (August  24, 1987). 

la  Addition  to  29  CFR  1918.90, 
Hazard  Communication,  as  contained  in 
52  FR  31877  (August  24. 1987). 

19.  Addition  to  29  CFR  1926.59. 
Hazard  Communication,  as  contained  in 
52  FR  31877  (August  24. 1987). 

20.  Addition  to  29  CFR  192a21, 
Hazard  Communication,  as  contained  in 
52  FR  31886  (August  24. 1987). 

21.  Amendment  to  29  CFR  1910.19, 
Special  Provisions  for  Air  Contaminants, 
as  contained  in  52  FR  34562  (September 
11, 1987). 

22.  Amendment  to  29  CFR  1910.1000, 
Air  Contaminants,  as  contained  in  52  FR 
34562  (September  11, 1987). 

23.  Addition  to  29  CFR  1910.1028. 
Benzene,  as  contained  in  52  FR  34562 
(September  11, 1987). 

24.  Addition  to  29  CFR  1910.16. 
Longshoring  and  Marine  Terminals,  as 
contained  in  52  FR  36026  (September  25, 
1987). 

25.  Addition  to  29  CFR  1910.177. 
Serving  Multi-piece  and  Single-piece 
Rim  Wheels,  as  contained  in  52  FR  36026 
(September  25, 1987). 
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2&  Addition  to  29  CFR  1917.1.  Scope 
and  Applicability,  as  contained  in  52  FR 
36026  (September  25. 1987). 

27.  Revision  to  29  CFR  1917.44, 
General  Rules  Applicable  to  Vehicles, 
as  contained  in  52  FR  36026  (September 
25, 1987). 

2a  Revision  to  29  CFR  1910.268, 
Telecommunications,  as  contained  in  52 
FR  36387  (September  28, 1987). 

29.  Revision  to  29  CFR  1928.550, 
Cranes  and  Derricks,  as  contained  in  52 
FR  36382  (September  28, 1987). 

30.  Revision  to  29  CFR  1928.552, 
Materials  I-Ioists,  Personnel  Hoists  and 
Elevators,  as  contained  in  52  FR  36382 
(September  28, 1987). 

31.  Revision  to  29  CFR  1926.903, 
Underground  Transportation  of 
Explosives,  as  contained  in  52  FR  36382 
(September  28, 1987). 

2.DeGisioo 

The  above  State  standards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  standards.  It  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards,  and 
are  accordingly  approved. 

3.  Locatioii  of  supplement  for  inspection 
and  copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  133  Portland  Street, 
Boston.  Massachusetts  02114:  OfTice  of 
the  Commissioner.  State  of  Connecticut 
Department  of  Labor.  200  Folly  Brook 
Boulevard,  Wethersfield.  Connecticut 
06109;  and  the  OfHce  of  State  Programs. 
200  Constitution  Avenue  NW.,  Room 
N370a  Washington.  DC  20210. 

4.  Public  partidpatioa 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Connecticut  Public 
Sector  Plan  as  proposed  changes  and 
making  the  Regional  Administrator's 
approval  effective  upon  publication  for 
the  following  reason: 

1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment,  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  January  13, 
1969. 

(Sec  18.  Pub.  L  81-Mn.  84  Stat.  1606  (29 
U.S.C  687)). 


Signed  at  Boston,  Massachusetts,  this  19th 
day  of  October.  1968. 

lohn  B.  MilM,  |r.. 

Regional  Administrator. 

(PR  Doc.  89-810  Filed  1-12-89:  8:45  am) 
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New  Mexico  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act),  by  which 
the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFT<  Part  1902. 
On  December  10, 1975,  notice  was 
published  in  the  Federal  Register  (40  FR 
57455)  of  the  approval  of  the  New 
Mexico  State  Plan  and  the  adoption  of 
Subpart  DD  to  Part  1952  containing  the 
decision. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  after 

1.  Notice  of  public  hearing  published 
in  a  newspaper  of  general  circulation  in 
the  State  at  least  sixty  (60)  days  prior  to 
the  date  of  such  hearing. 

2.  Public  hearing  conducted  by  the 
Environmental  Improvement  Board. 

3.  Filing  of  adopted  regulations, 
amendments,  or  revocations  under  the 
State  Rules  Act. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  State  standards 
which  are  at  least  as  effective  as 
comparable  Federal  standards 
promulgated  under  section  6  of  the  Act 

By  letter  dated  September  12, 1988, 
from  Sam  A.  Rogers,  Bureau  Chief,  to 
Gilbert  ].  Saulter,  Regional 
Administrator,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  identical  to  29  CFR  1910.272, 
Grain  Handling  Facilities:  29  CFR 
1910.1048,  Formaldehyde:  29  CFR 
1910.1048,  Amendment  to  Formaldehyde: 
29  CFR  1910.211.  Defmitions;  and  29  CFR 
1910.217,  Mechanical  Power  Presses. 

These  standards,  contained  in  New 
Mexico  Occupational  Health  and  Safety 
Regulation  200,  were  promulgated  on 
July  7, 1988.  in  accordance  with 
applicable  State  law. 

The  subject  standards  became 
effective  September  17, 1988,  pursuant  to 


New  Mexico  State  Law,  Section  50-9-1 
through  50-9-25. 

2.  Decision 

The  above  State  standards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  standards.  It  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards,  and 
are  accordingly  approved. 

3.  Location  of  supplement  for  inspection 
and  copying 

A  copy  of  the  standards  supplement 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  OfTice  of  the  Regional 
Administrator.  U.S.  Department  of 
Labor-OSHA.  525  Griffin  Street  Room 
602.  Dallas.  Texas  75202:  Director, 
Environmental  Improvement  Division, 
1190  St.  Francis  Drive,  Room  2200- 
North.  Sanfe  Fe,  New  Mexico  87503:  and 
the  Office  of  State  Programs,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

4.  Public  participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  New  Mexico  State 
Plan  as  proposed  changes  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment  and  further 
public  participation  would  be 
repetitious. 

The  decision  is  effective  January  13, 
1989. 

(Sec.  18.  Pub.  L  91-596,  84  Stat.  1606  (29 
U.S.C.  667)). 

Signed  at  Dallas.  Texas,  this  7th  day  of 
October,  1988. 
GUbert ).  Saultar, 
Regional  Administrator. 
(PR  Doc.  89-811  Filed  1-12-89;  8:45  am) 

MLLMO  COOC  4S«0-aB-M 


Nevada  State  Standards;  Approval 

1.  Background 

Part  1963  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
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Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(e)  of  the  Act  and  29  CFR  Part  1902. 
On  January  4. 1974.  notice  was 
published  in  the  Federal  Register  (39  FH 
1008)  of  the  approval  of  the  Nevada  plan 
and  the  adoption  of  Subpart  W  to  Part 
1952  of  Title  29  containing  the  decision. 
The  Nevada  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  by  reference. 

By  letters  and  memos  dated 
September  14,  and  21,  and  October  10 
and  13, 1988,  from  Nancy  C.  Bamhart  to 
Frank  Strasheim  and  incorporated  as 
part  of  the  plan,  the  State  submitted 
State  standard  revisions  identical  to  29 
CFR  1910.217,  Mechanical  Power 
Presses  (March  14, 1988,  53  FR  8322):  29 
CFR  1910.28. 1910.35. 1910.103. 1910.106. 
1910.107. 1910.108, 1910.109, 1910.110. 
1910.111, 1910.155. 1910.178. 1910.180, 
1910.181. 1910.251. 1910.285. 1910.266. 
and  1910.399.  Safety  Testing  or 
Certification  of  Certain  Workplace 
Equipment  and  Materials  (April  12. 1988. 
53  FR  12102):  29  CFR  1910.1047. 
Occupational  Exposure  to  Ethylene 
Oxide  (April  6. 1988,  53  FR  11414);  29 
CFR  1926,  Subpart  Q,  Concrete  and 
Masonry  Construction  Safety  Standards 
(June  16, 1988,  53  FR  22612)  and  29  CFR 
1926.550,  Crane  or  Derrick  Suspended 
Pbrsonnel  Platforms  (August  2, 1988.  53 
FR  29116).  These  standards  are 
contained  in  the  Division  of 
Occupational  Safety  and  Health 
Standards  for  General  Industry  and 
Construction  Standards.  The  subject 
standards,  29  CFR  1910.217,  Mechanical 
Power  Presses:  29  CFTl  1910,  Safety 
Testing  or  Certification  of  Certain 
Workplace  Equipment  and  Materials:  29 
CFR  19iai047,  Occupational  Exposure 
to  Benzene:  29  CFR  1926,  Subpart  Q, 
Concrete  and  Masonry  Construction  and 
29  CFR  1928.550  Crane  or  Derrick 
Suspended  Personnel  Platforms  were 
adopted  be  reference  on  April  14, 1988. 
June  13. 1988,  August  25, 1988,  June  16. 
1988  and  August  2. 1988  respectively, 
pursuant  to  Nevada  State  law.  section 
618.295. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  standards  are  identical  to  the 
Federal  standards  and  accordingly  are 
approved. 


3.  LocatJon  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration.  71  Stevenson 
Street  Room  415,  San  Francisco,  CA 
94105;  and  Director,  Division  of 
Occupational  Safety  and  Health,  1370 
South  Curry  Street  Carson  City.  Nevada 
89710;  and  Directorate  of  Federal/State 
Operations,  Room  N3700,  200 
Constitution  Avenue  NW.,  Washiiigton, 
DC202ia 

4.  Public  Participation 

Under  29  CFR  1953.2(c)  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  appUcable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Nevada  State  plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
folloMring  reasons: 

1.  The  standards  are  identical  to  the 
Federal  Standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  January  13, 
1989. 

(Sec.  18,  Pub.  L  91-596.  84  Stat.  1606  (29 
U.S.C.  667)) 

Signed  at  San  Francisco,  California  this 
3l8t  day  of  October.  1968. 
Frank  Strasbeim, 
Regional  Administrator. 
(FR  Doc  89-612  Filed  1-12-88:  8:45  am) 
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Oregon  State  Standard^  Approval 

1.  Backgioimd 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 


and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  190i 
On  December  28, 1972.  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adop(ion  of  State  standards  which  are  at 
ledst  as  effective  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
August  3. 1988  from  John  A.  Pompei. 
Administrator,  to  James  W.  Lake. 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a 
repeal  of  State  Initiated  Rule  OAR  437- 
63-090(3).  Overhead  Conveyor 
Requirement  which  was  formedy,<r 
contained  in  the  State's  standard  OAR 
437-63.  Handling  Materials  and  Material 
Handling  Equipment  and  which 
received  Federal  Register  approval  at  39 
FR  38037  on  October  25. 1974.  The  Rule 
was  repealed  after  the  Notice  of 
Proposed  Amendment  of  Rules  dated 
May  16. 1988  was  mailed  to  those  on  die 
Department  of  Insurance  and  Finance 
mailing  list  established  pursuant  lu  OAR 
436-01-000  and  to  those  on  the 
Department's  distribution  mailing  list  as 
their  interest  appeared.  One  comment 
was  received  and  the  matter  of  concern 
was  clarified  by  a  letter  of  response.  No 
requests  for  public  hearings  were 
received.  The  repealer  was  adopted  and 
effective  on  July  22. 1988. 

2.  Decision 

The  above  State  Rule  has  been 
reviewed  and  OSHA  has  determined 
that  no  comparable  Federal  standard 
exists.  OSHA  therefore  approves  this 
standard  repeal. 

3.  Location  of  supplement  for  inspection 
and  copying 

A  copy  of  the  standards  supplement 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration.  Room  6003. 
Federal  Office  Building,  909  First 
Avenue.  Seattle.  Washington  98174: 
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Accident  Prevention  Division. 
Department  of  Insurance  and  Finance. 
21  Labor  and  Industries  Building,  Salem. 
Oregon  97310:  and  the  Office  of  State 
Programs,  Occupational  Safety  and 
Health  Administration,  Room  N3476,  200 
Constitution  Avenue  Northwest. 
Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  flnds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Oregon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

1.  The  State's  Rule  was  repealed  in 
accordance  with  procedural 
requirements  which  included  public 
comments  and  further  public 
participation  would  be  repetitious. 

This  decision  is  effective  January  13. 
1969. 

(Sec.  18.  Pub.  L  91-596,  84  STAT.  6106  (29 
U.S.C  667). 

Signed  at  Seattle.  Washington  this  19th  day 
of  October.  1988. 
Ryan  E.  Kuehmichel, 
Acting  Regional  Administntor 
|FR  Doc.  8»-813  Filed  1-12-88:  8:45  am| 

HLUNO  COOC  Iflia  tl  M 


Oregon  State  Standards;  Approvel 
1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28. 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 


of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required.  The  Oregon  plan  also  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  by  reference. 

The  State  submitted  by  letter  dated 
August  2, 1968,  from  John  A.  Pompei. 
Director,  to  lames  W.  Lake.  Regional 
Administrator,  and  Incorporated  as  part 
of  the  plan,  the  State's  incorporation  by 
reference  of  29  CFR  1910.272,  Grain 
Handling  Facilities,  as  published  in  the 
Federal  Register  (53  FR  49624)  on 
December  31, 1987  and  a  subsequent 
amendment  as  published  in  the  Federal 
Register  (53  FR  17696)  on  May  18, 1988. 
The  standard  was  adopted  by  reference 
and  became  effective  on  July  7. 1988. 
pursuant  to  ORS  654.025(2),  ORS 
656.726(3).  and  ORS  183.335.  as  ordered 
and  transmitted  under  the  Oregon  APD 
Administrative  Order  10-198a  On  June 
6, 1988,  the  State  mailed  the  proposed 
Amendment  of  Rules  to  those  on  the 
Department  of  Insurance  and  Finance 
mailing  list  established  pursuant  to  OAR 
436-01-000  and  to  those  on  the 
Department's  distribution  list  as  their 
interest  appeared.  No  written  comments 
or  requests  for  a  public  hearing  were 
received. 

2.Deci8ioa 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standard,  it  has  been  determined  that 
the  State  standard  is  identical  to  the 
comparable  Federal  standard.  OSHA 
therefore  approves  this  standard; 
however,  the  right  to  reconsider  this 
approval  is  reserved  should  substantial 
objections  be  submitted  to  the  Assistant 
Secretary. 

9.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  O^ice  of  the  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration.  Room  6003, 
Federal  Office  Building.  909  First 
Avenue.  Seattle.  Washington  98174; 
Accident  Prevention  Division. 
Department  of  Insurance  and  Finance. 
Labor  and  Industries  Building,  Salem. 
Oregon  97310;  and  Office  of  State 
Programs,  Occupational  Safety  and 
Health  Administration.  Room  N-3476. 
200  Constitution  Avenue  NW., 
Washington  DC  20210. 


4.  Public  Participation 

Under  29  CFR  193.2(c)  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Oregon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standard  was  adopted  in 
accordance  with  the  procedual 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  January  13. 
1989. 

(Section  18.  Pub.  L  91-596.  84  Stat.  1608  (29 
U.S.C.  667)). 

Signed  at  Seattle,  Washington  this  20th  day 
of  October,  198& 

Ryan  E.  Kuehmichel. 

A  cling  Regional  A  dministralor. 

|FR  Doc.  89-814  Filed  1-12-89:  8:45  am) 
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Oregon  State  Standards;  Approval 
1.  Background 

Part  1953  of  TiUe  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional  I 

Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  die  Act  and  29  CFR  Part  1902. 
On  December  2a  1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision.  The 
Oregon  plan  provides  for  the  adoption  of 
Federal  standards  as  State  standards  by 
reference. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  September  14, 1988,  from 
John  A.  Pompei,  Administrator,  to  James 
W.  Lake,  Regional  Administrator,  and 
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incorporated  as  part  of  the  plan,  a  State 
standard  comparable  to  29  CFR 
1910.1048,  Formaldehyde,  as  published 
in  die  Fednral  Register  (52  FR  46291) 
dated  December  4. 1987  and  (53  FR  6628) 
dated  March  2. 1988. 

The  State's  rules  pertaining  to 
Formaldehyde,  contained  in  OAR  437- 
02-360(27).  were  adopted  by  reference 
and  became  effective  on  September  12, 
1988,  pursuant  to  ORS  654.025(2),  ORS 
656.726(3),  and  ORS  183.335,  as  ordered 
and  transmitted  under  Oregon  APD 
Adminlsti^tive  Order  14-198a  On 
August  16. 1988,  the  State  mailed  the 
proposed  amendment  of  Rules  to  those 
on  the  Department  of  Insurance  and 
Finance  mailing  list,  established 
pursuant  to  OAR  436-01-000  and  to 
those  on  the  Department's  distribution 
list  as  their  interest  appeared.  No 
written  comments  or  requests  for  a 
public  hearing  were  received. 

2.Decisioo 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standard,  it  has  been  determined  that 
the  State  standard  is  identical  to  the 
Federal  standard. 

3.  Location  of  Supplement  for  InqjMction 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  Room  6003 
Federal  Office  Building,  909  First 
Avenue,  Seattle.  Washington  98174; 
Department  of  Insurance  and  Finance. 
Labor  and  Industries  Building,  Salem. 
Oregon  97310;  and  the  Office  of  State 
Programs.  Occupational  Safety  and 
Health  Administi^tion.  Room  N-3476. 
200  Constitution  Avenue  NW.. 
Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c)  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Oregon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  of  the 
following  reasons: 

1.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 


2.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  January  13. 
1989. 

(Section  1&  Pub.  L  91-596.  84  Stat.  (29  U.S.C 
667]). 

Signed  at  Seattle.  Washington  this  24th  day 
of  October,  1968. 
lames  W.  Lake, 
Regional  Administrator. 
(FR  Doc.  8»-815  Filed  1-12-89:  6:45  am] 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Telecommuntcation  Standards 

AOCNCv:  National  Communications 

System.  Office  of  Technology  and 

Standards. 

ACTION:  Notice  for  comment  on 

proposed  standard. 

summary:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments  on  proposed  Federal 
Telecommunications  Standard  1045; 
'Telecommunications:  HF  Radio 
Automatic  Link  Establishment.". 
DATE  Comments  are  due  within  90  days 
of  the  date  of  this  notice. 
ADDRESS:  Send  comments  to  the 
National  Communications  System, 
Office  of  Technology  and  Standards. 
Washington.  DC  20305-2010. 
FOR  FURTHER  INFORMATION  CONTACT 
Institute  for  Telecommunication 
Sciences,  National  Telecommunications 
&  Information  Administration.  Mr. 
Robert  Adair,  telephone  (303)  497-3723, 
or  Mr.  Dave  Peach,  telephone  (303)  497- 
5309. 

SUPPLEMENT ARY  INFORMATION:  1.  The 
General  Services  Administration  (GSA) 
is  responsible  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949.  as  amended,  for 
the  Federal  Standardization  Program. 
On  August  14, 1972.  the  Administrator  of 
General  Services  designated  the 
National  Communications  System  (NCS) 
as  the  responsible  agent  for  the 
development  of  Federal 
telecommunication  standards  for  NCS 
interoperability  and  the  computer 
communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  Slate  and  local 
governments. 


3.  Requests  for  copies  of  the 
December  6, 1988  draft  of  FED-STD 1045 
should  be  directed  to  the  National 
Communications  System.  Office  of 
Technology  and  Standards.  Washington. 
DC20305-20ia 
Dennis  Bodsoa. 

Assistant  Manager.  \CS  Office  of  Technology 
(r  Standards. 
(FR  Doc.  89-672  Filed  1-12-89:  8:45  am] 
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NATIONAL  ECONOMIC  COMMISSION 

Meetings  I 

AOCNCV:  National  Economic 
Commission. 

ACTMMi:  Notice  of  Commission  meetings. 

SUMMARY:  The  National  Economic 
Commission  meetings  scheduled  for 
January  17.  la  and  19  have  been 
cancelled.  Additional  public  meetings 
are  scheduled  for  February  7.  8. 14. 15, 
and  16.  The  commission  meetings 
scheduled  to  be  held  on  January  31. 
February  1  and  2,  which  were  originally 
closed,  are  now  open  to  the  public.  The 
commission  was  established  by  section 
2101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L  lOQ- 
203,  enacted  December  22. 1987. 

Dale.  Time  and  Place:  January  31. 
ll.iX)  a.m. — 5:30  pm:  February  1.  9M) 
a.m.— 5:30  p.m.:  Februaiy  2.  9M)  a.m.— 
4:30  pm:  February  7.  11  HO  a.m.— 5:30 
p.m.:  February  8.  9M  a.m.— 5:30  pm: 
February  14.  9M)  a.m.—6.iX)p.m.: 
February  15.  9M)  a.m.— 5:30  pm: 
February  16.  9M)  a.m.—12.-00  noon.  All 
meetings  t\ill  be  held  in  Room  562. 
Dirksen  Senate  Office  Building. 
Washington.  DC. 

Agenda:  The  agenda  for  these 
meetings  will  be  announced  as  soon  as 
practicable  before  the  meetings. 

Open  Meeting:  All  meetings  of  the 
commission  will  be  open  to  the  public 

For  Additional  Information:  Contact 
Jim  Hildreth  at  703/425-8986.  National 
Economic  Commission.  734  Jackson 
Place.  NW..  Washington.  DC  20503. 

Supplementary  Information:  See 
Federal  Register,  volume  53.  No.  80, 
Tuesday.  April  26, 1988.  page  14871. 
Drew  Lewis, 

Co-Chairman.  • 

Roberi  S.  Straus*. 
Co-Chairman. 
(FR  Doa  89-1059  Filed  1-12-89:  8:50  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(fMMM  Na  34-26431;  Fl*  Na  SR-CSC- 


Self-negulatory  Organizatione; 
Cincinnati  Stock  Exchange,  Inc;  Order 
Approving  Adoption  of  CSE  Rule 
1 1.9(t),  Relating  to  the  Umitation  of 
Liability  for  Member  Uae  of  Exchange 
FadOties 

Pursuant  to  Section  19(b)(1)  '  of  the 
Securities  Exchange  Act  of  1934  ("Act'T 
and  Rule  19b-4  thereunder,'  the 
Cincinnati  Stocli  Exchange.  Inc.  ("CSE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  on  August  18, 
1988  a  proposed  rule  change  to  adopt 
new  CSE  Rule  11.9(t).  As  proposed.  CSE 
Rule  11.9(t)  would  limit  the  liability  of 
the  Exchange  and  its  facilities  manager 
for  claims  by  CSE  members  and  member 
employees  arising  out  of  their  use  of  the 
Exchange's  National  Securities  Trading 
System  and  Automated  Extension 
Processing  System.* 

Notice  of  the  proposed  rule  change 
was  provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  28276, 
Novemb«r  14. 1988)  and  by  publication 
in  the  Federal  Ragistar  (53  FR  469S8. 
November  21. 1986).  The  Commission 
received  no  comments  on  the  proposed 
rule  change. 

Existing  CSE  Rule  14.5  limits  the 
Exchange's  liability  to  its  members  for 
losses  resulting  from  their  use  of  the 
Intermarket  Trading  System.  Although 
the  CSE  states  that  Exchange  policy 
currently  limits  the  Exchange's  hability 
to  members  for  losses  arising  out  of  their 
use  of  CSE's  data  processing  systems, 
there  exists  no  specific  Exchange  Rule 
to  this  effect.  Proposed  CSE  Rule  11.9(t) 
would  formally  reaffirm  that  the 
Exchange  is  not  liable  to  its  members  or 
member  organizations,  as  well  as  their 
successors,  representatives  or 
associated  persons,  for  system-related 
claims  arising  from  the  use  of  Exchange 
facilities,  including  (without  hmitation) 
the  National  Securities  Trading  System 
("NSTS")  and  the  Automated  Extension 
Processing  System  ("AEPS").  The 
Exchange  cites  as  the  statutory  basis  for 
proposed  CSE  Rule  11  J(t)  those 
provisions  of  section  6(bK5}  and  llA  of 


the  Securities  Exchange  Act  of  1934  that 
encourage  the  use  of  new  data 
processing  and  communication 
techniques  to  facilitate  economically 
efficient  executions  of  securities 
transactions.* 

The  proposed  rule  change  is  similar  to 
an  existing  rule  at  other  exchanges.* 
Further,  the  adoption  of  CSE  Rule  11.9(t) 
does  not  diminish  in  any  way  the 
responsibilities  of  the  exchanges  to 
regulate  the  operation  and  use  of  such 
facilities  in  compliance  with  the  Act  the 
rules  thereunder  or  applicable  rules  of 
the  Exchange. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act.  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  More  specifically, 
proposed  CSE  Rule  11.9(t)  is  consistent 
with  sections  6(b)(5)  and  llA  of  the  Act, 
which  encourage  the  development  and 
use  of  new  data  processing  and 
communication  techniques  to  facilitate 
economically  efficient  executions  of 
securities  transactions.  The  Commission 
believes  that  facilities  such  as  the  CSE's 
NSTS  and  the  AEPS  Systems  are  useful 
in  furthering  the  establishment  of  an 
efficient  national  market  system.  To  this 
end.  it  is  consistent  with  the  purposes  of 
the  Act  for  a  self-regulatory  organization 
to  hmit  its  liability  with  respect  to  the 
use  of  such  facilities  by  its  members. 
Additionally,  the  Commission  finds  that 
the  proposed  rule  change  will  not  alter 
the  duties  and  responsibilities  inherent 
in  the  Exchange's  role  as  a  self- 
regulatory  organization  registered  with 
the  Commission  as  national  securities 
exchange.  Finally,  the  proposed 
adoption  of  CSE  Rule  11.9(1)  has  no 
impact  on  the  potential  liability  of  the 
Exchange  for  the  claims  of  non-members 
arising  &om  the  use  of  Exchange 
facilities. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above  mentioned  rule  change  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuam  to  delegated 
authority. • 

Dated:  Januafy  9. 1969. 
lanatlun  G.  iUtx. 
Secretary. 
[FR  Doc  89-468  Filed  1-12-69:  8:45  am] 


*  17  CFR  24ai9t>-«. 

'  On  November  3. 198a,  Ihe  Conimimion  received 
a  lelter  from  Ihe  CSE.  which  de4e4ed  profXMcd  CSE 
Rule  11.B(l)'(  extension  of  the  liability  limiliition  to 
CSE  customer*.  See  letter  from  David  Colker. 
General  Counsel.  CSE  to  George  Scargie.  Staff 
Attorney  SEC  Diviiion  of  Market  Reculatioo.  dated 
October  31, 1968. 


*  IS  U.S.C  TSflbMS).  TSk-l. 

*  See.  es..  Chicago  Boanl  Option*  Exchange  Rule 
6l7  and  Securtiies  Exchange  Act  Release  No.  14082 
duly  za  1978).  15  SEC  Oodiet  318  (Auguat  1. 1978). 
See  also  American  Stock  Exchange  Article  IV. 
Section  1|e):  and  Pliiladelphia  Stock  Exchange 
Article  Xll.  SecUon  12-11. 

*  See  17  CFR  20030-3(8  )(44). 


[Releaae  No.  34-26430;  Fie  No.  SR- 

MSE-68-07] 

Self-Regulatory  Organizatlona;  Order 
Graming  Temporary  Approal  of 
Propoaed  Rule  Change  by  Midweat 
Stock  Exchange,  Inc.,  Relating  to  the 
Automated  Execution  of  "StopfMd, 
Out-of-Range"  Ordera  on  a  "Next  Sale, 
But  No  Better  Than  The  Laat  Sale" 
Baaia 

I.  Introduction 

Pursuant  to  section  19(b)(1)  '  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,*  the 
Midwest  Stock  Exchange,  Inc.  ("MSE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission  ")  on  September 
18, 1988  a  proposed  rule  change  that 
would  provide  for  the  automatic 
execution  of  "stopped,  out-of-range" 
orders  on  a  "next  sale,  but  no  better 
than  the  last  sale"  basis.  The  proposal 
would  be  implemented  on  a  sixty  (60) 
day  pilot  basis,  and  would  initially 
provide  for  the  automatic  execution  of 
orders  of  399  shares  or  less. 

Notice  of  the  proposed  pilot  program 
was  provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  26196, 
October  1&  1988]  and  by  publication  in  t 
the  Federal  Registar  (53  FR  43062, 
October  25. 1988).  The  Commission 
received  no  comments  on  the  proposed 
rule  change. 

U.  Description  of  tlia  Proposal 

The  MSE  is  proposing  a  pilot  program 
that  would  change  the  method  in  which 
"stopped,  out-of-range"  orders  are 
executed  on  the  Exchange  Floor.  The 
proposed  rule  change  would  provide 
automated  execution  of  such  orders  on  a 
"next  sale,  but  no  better  than  the  last 
sale"  basis.  Presently  these  orders  are 
processed  on  a  manual  basis.  This 
change  would  represent  a  new 
application  of  the  Midwest  Automated 
Execution  System  ("MAX"). 

Currently,  when  an  Exchange  co- 
specialist  receives  a  buy  or  sell  order 
that  if  executed  would  create  a  new  high 
or  low  price  for  the  day,  the  order  is  said 
to  be  "out-of-range,"  and  the  order  is 
"stopped."  The  order  is  then  placed  in 
the  co-specialist's  open  order  file  to  be 
manually  executed  when  conditions 
permit.  The  orders  are  then  executed  oo 
a  "next  sale,  but  no  better  than  the  last 
sale"  basis. 

The  Exchange  has  provided  the 
following  example  of  the  manner  in 


■  IS  U.S.C  7a*(bNl). 
» 17  CF.R.  240.19b-4. 
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which  "stopped,  out-of-range"  orders 
would  be  executed  by  MAX  under  the 
proposed  rule  change. 

Where  the  market  is  %  bid — % 

offered,  and  the  last  sale  was  % 

occurring  on  an  uptick,  and  where  the 

high  of  the  day  is  Vi,  a  market  order  to 

buy  is  stopped. 
— Where  the  next  sale  is  %,  the  order  is 

filled  at  V^  [i.e.,  no  better  than  the  last 

sale). 
—Where  the  next  sale  is  V^.  the  order  is 

niled  at  ^. 
— Where  the  next  sale  is  %,  the  order  is 

filled  at  %  [i.e.,  next  sale,  but  no 

better  than  the  last  sale). 
Initially,  only  orders  of  399  shares  or 
less  would  be  subject  to  automatic 
execution  under  the  proposed  pilot 
program,  although  a  maximum  execution 
of  1099  shares  would  remain  available 
for  orders  over  MAX  that  are  not 
"stopped,  out-of-range". 

The  Exchange  cites  two  reasons 
supportive  of  its  claim  that  the  pilot 
program  would  facilitate  the  efficient 
handling  of  "stopped,  out-of-range" 
orders.  First,  the  Exchange  contends 
that  automatic  execution  of  such  orders 
would  assure  customers  of  execution  as 
soon  as  conditions  warrant.  Second,  the 
Exchange  contends  that  automatic 
execution  of  such  orders  would  relieve 
co-specialists  from  the  burden  of 
constantly  monitoring  and  executing 
these  orders  manually.  The  Exchange  is 
proposing  to  operate  the  pilot  program 
on  a  sixty  (60)  day  trial  basis. 

in.  Discuseioo  and  Conclusion 

Small  order  routing  and  execution 
systems  are  designed  to  receive  smaller 
sized  orders  electronically  from  broker- 
dealers  and  route  them  to  the 
appropriate  stock  exchange  floor  for 
automatic  execution  or  manual  handling 
by  the  specialist.  The  MSE's  MAX 
System  provides  an  automated  small 
order  routing  and  execution  mechanism 
for  retail  orders  for  certain  eligible 
securities,  and  automatically  routes 
market  and  limit  orders  of  up  to  1.099 
shares  from  member  firms  to  specialist 
posts,  guaranteeing  execution  of  orders 
of  up  to  1.099  shares  at  the  best  bid  or 
offer  displayed  on  the  Intermarket 
Trading  System  ("ITS"). 

MSE  Rule  34,  Art.  XX  governs  the 
operations  of  MSE's  Guaranteed 
Execution  System.'  Because  MSE  Rule 


34,  Art  XX  guarantees  executions  on  the 
basis  of  the  best  ITS  bid  or  offer,  an 
order  may  be  executed  out  of  the 
primary  market  price  range  for  the  day. 
However,  for  MSE  dual  trading  system 
issues,  MSE  Rule  34,  Art.  XX  requires 
that  a  "stop"  must  be  granted  if 
requested  by  an  MSE  member  firm  if  the 
execution  would  occur  outside  of  the 
primary  maricet  range  for  the  day.* 
Thus.  MSE  Rule  34,  Art.  XX  generally 
operates  to  protect  customers  from 
adverse  price  moves  on  the  primary 
market  for  MSE  dual  trading  system 
issues,  such  that  executions  received  on 
the  MSE  would  be  no  worse  than  if 
executed  on  the  primary  market. 

As  noted  above,  the  Exchange 
contends  that  automatic  execution  of 
"stopped,  out-of-range"  orders  would 
assure  customers  of  execution  as  soon 
as  conditions  warrant.  The  continued 
coverage  of  the  protection  afforded 
customers  under  MSE  Rule  34,  Art.  XX 
and  the  best  execution  duty  that 
generally  governs  customer  order 
executions  both  support  the  Exchange's 
contention  that  automatic  execution  of 
"stopped,  out-of-range"  orders  would 
assure  customers  of  timely  execution  of 
their  orders. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  more 
specifically,  section  6(b)(5)  of  the  Act. 
For  the  limited  purpose  of  adopting  a  60 
day  pilot  program  for  the  automatic 
execution  of  "stopped,  out-of-range" 
orders  of  399  shares  or  less  on  a  "next 
sale,  but  no  better  than  the  last  sale" 
basis,  the  Commission  believes  approval 
of  the  pilot  program  is  appropriate.  We 
note  that  "out  of  range"  customer  orders 
subject  to  automatic  execution  under  the 
pilot  will  still  be  afforded  the  same  price 
protections  that  they  currently  have 
under  MSE  rule  while  potentially 
receiving  the  benefit  of  more  timely 
executions.  Accordingly,  the  proposed 
rule  change  should  facilitate  the  efficient 
handling  of  "stopped,  out-of-range" 
orders  while  maintaining  adequate 
customer  protections.* 


'  Rule*  of  the  Midwest  Slock  Exchange.  Inc..  Art 
XX.  Rule  34.  Midwest  Stock  Exchange  Guide  (CCH) 
11714  812088(1967). 


*  A  "stop"  order  to  buy  (sell)  becomes  a  market 
order  when  a  transaction  in  the  security  occur*  at  or 
al>ove  (below)  Ihe  slopped  price  after  the  order  is 
represented  in  Ihe  trading  crowd.  See.  e.g..  2  New 
York  Slock  Exchange  Guide  (CCH)  Rule  Z.  f  2014  at 
2S30(1SB7|. 

'•  U  the  MSE  decide*  to  apply  for  permanent 
approval  of  the  pilot  the  Commission  would  be 
interested  in  receiving  information  on  the  operation 
of  ttie  pilot  and  any  problems  encountered  in 
addition  lo  specific  data  on  the  number  of  orders 
automatically  executed  under  the  pilot. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  that  the 
above  mentioned  rule  change  is  hereby 
approved  on  a  temporary  basis  until 
March  9, 1989. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 

January  9, 1989. 
Jonatliaii  G.  Katz, 

Secretary. 

|FR  Doc  8*-870  Filed  l-12-«9:  8:45  atnj 

BtLUNQ  COOe  WIO-OI-M 


(Reiaase  No.  34-26433;  Fie  Na  SR-NASO- 

88-36) 

Self -Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Eligibility  Criteria  for  NASDAQ  National 
Marltet  System  Securities 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
August  5, 1968,  and  amended  on 
September  8, 1988. '  a  proposed  rule 
change  pursuant  to  section  19(b)  of  Ihe 
Securities  Exchange  Act  of  1934 
("Act")  «  and  Rule  19b-4  »  thereunder. 

The  proposed  rule  change  amends 
Parts  I  and  III  of  Schedule  D  to  the 
NASD's  By-Laws  relating  to 
qualification  standards  for  NASDAQ 
National  Market  System  ( "NASDAQ/ 
NMS")  issuers.  The  amendments  derive 
primarily  from  discussions  among 
representatives  of  the  NASD,  certain  of 
the  registered  securities  exchanges,  and 
the  North  American  Securities 
Administrators  Association  ("NASAA"). 
These  discussions  concerned  the 
development  of  a  set  of  minimum 
quantitative  and  qualitative  listing 
criteria  that  would  provide  a  basis  for  a 
uniform  exemption  from  state  securities 
registration  requirements  for  all 
securities  traded  in  markets  with  such 
listing  criteria.  The  minimum  listing 
criteria  and  terms  of  the  uniform 
marketplace  exemption  are  set  forth  in  a 
memorandum  of  understanding 
("MOU")  executed  on  March  16, 198a 
by  the  presidents  of  NASAA  and  the 
NASD.  The  MOU  was  approved  by  the 
NASD  Board  of  Governors  on  May  9. 
1988.  and  by  the  NASAA  membership 
on  October  10. 1988.  In  addition,  the 
Commission  has  endorsed  the  MOU.* 


'  See  17  CFR  20a3l>-3<aM44). 

'  The  amendment,  which  is  available  in  the 
Coramiuion'i,  Public  Reference  Room,  corrected  a 
techntcal  eiror  in  the  ohgutal  filmg. 

MSU.S.C78a(bM1)(1982). 

»  17  CFR  240.19(>-4  (1988). 

*  Sre  Securities  Act  Release  No.  6810  (December 
■6. 1988). 
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The  proposed  rule  change  reflects  the 
terms  of  the  MOU  and  will  enable  the 
NASD  to  implement  it. 

The  quantitative  designation  and 
maintenance  criteria  in  the  proposed 
rule  change  (Sections  2  and  4  of  Part  III 
of  Schedule  D]  amend  the  existing 
NASDAQ/NMS  criteria  to  make  them 
substantially  equivalent  to  the  criteria 
imposed  by  the  American  Stock 
Exchange  ("Amex")  prior  to  February 
1987.  The  NASD  states  in  its  proposed 
rule  change  that  it  believes  that  such 
levels  are  consistent  with  designating 
securities  in  which  there  is  a  national 
level  of  interest  among  investors  and 
that  would  therefore  most  greatly 
benePit  from  exemption  from  state 
registration  af  securities  provision  while 
providing  su^icient  safeguards  to 
innvestors  to  warrant  such  an 
exemption. 

The  proposed  rule  change  also 
amends  section  5(b)  of  Part  III  to  modify 
the  requirement  imposed  upon  issuers 
with  respect  to  interim  reports  by 
removing  the  requirement  that  such 
reports  be  distributed  to  shareholders 
and  substituting  the  requirement  that 
such  reports  be  made  available  to 
shareholders.  With  respect  to  this 
provision,  the  NASD  notes  in  its 
proposed  rule  change  that  many  issuers 
routinely  distribute  interim  reports  to 
shareholders  but  believes  that  in  some 
instances  a  mandatory  distribution  of 
such  reports  may  be  unduly  burdensome 
and  costly  to  issuers.  The  NASD  also 
notes  that  neither  the  New  York  Stock 
Exchange  ("NYSE")  nor  the  Amex 
requires  mandatory  distribution  of 
interim  reports  to  shareholders. 

The  proposed  rule  change  also  adds  a 
new  provision  to  Part  IIII  [section  5(i)] 
that  imposes  upon  NASDAQ/NMS 
issuers  the  requirement  to  obtain 
shareholder  approval  of  certain 
significant  corporate  transactions.'  In 


*  Section  S<i||1 )  provides  thai  each  NASDAQ/ 
NMS  iuuer  shall  require  shareholder  approval  of 
the  issuance  of  secunties  in  connection  with:  (a) 
options  plans  or  other  special  remuneration  plans 
for  directors.  ofTicers  or  key  employees;  |b|  actions 
resulting  in  a  change  in  control  of  the  issuer.  |c)  the 
acquisition,  direct  or  indirect,  of  a  busitiess.  a 
company,  tangible  or  intangible  assets  or  property 
or  securities  representing  any  such  interests  |i)  from 
■  director.  ofTicer  or  sut»tanlial  security  holder  of 
(lie  company  (including  its  subsidiaries  and 
afTiliatesI  or  from  any  company  or  party  in  which 
one  of  such  persons  has  a  direct  or  indirect  interest, 
or  (ill  where  the  present  or  potential  Issuance  of 
common  slock  or  securities  convertible  into 
common  stock  could  result  in  an  increase  in 
outstanding  common  shares  of  25%  or  more.  Section 
5(iM-l  provides  that,  where  shareholder  approval  is 
requirrd.  the  minimum  vote  that  will  constitute 
shareholder  approval  shall  be  a  ma)onty  of  votes 
cast,  provided  that  the  total  vole  cast  represents 
over  SOS>  in  interest  of  all  securities  entitled  to  vote 
un  thr  proposal. 


its  proposed  rule  change,  the  NASD 
states  that  the  purpose  of  this  provision 
is  to  provide  shareholders  of  NASDAQ/ 
NMS  issuers  a  greater  level  of 
participation  in  corporate  affairs  by 
enhancing  the  qualitative  requirements 
for  NASDAQ/NMS  designation.  The 
NASD  believes  that  implementation  of 
the  shareholder  approval  requirement  is 
another  important  step  in  the  continuing 
development  of  the  National  Market 
System  segment  of  NASDAQ  and  that 
such  a  requirement  provides  further 
shareholder  protection  commensurate 
with  the  stature  of  the  issuers 
comprising  that  market. 

The  proposed  rule  change  also 
amends  Part  I  of  Schedule  D  by  adding  a 
definition  of  the  term  "net  tangible 
assets." 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  provided 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25993.  August  12. 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  31790,  August  19. 1988). 

The  Commission  received  only  one 
comment  letter  on  the  proposal.* 
Moreover,  the  commentator.  Sullivan  & 
Cromwell  ("S&C").  addressed  only  the 
shareholder  approval  provisions 
(Section  5(i)  of  Part  111  of  Schedule  D). 
Specifically,  S&C  argued  that  the 
shareholder  approval  requirements  were 
inappropriate  because  such  matters 
traditionaly  have  been,  and  should 
continue  to  be,  reserved  to  the  states, 
and.  if  adopted,  may  hinder  the 
development  of  NASDAQ/NMS  by 
eliminating  a  si^ificant  difl'erence 
between  NASDAQ/NMS  securities  and 
NYSE  and  Amex  securities,  thus 
possibly  causing  some  issues  to  be  listed 
on  the  exchanges  that  might  otherwise 
become  NASDAQ/NMS  securies.^  In 


*  Letter  from  Sullivan  A  Cromwell  to  (onathan  G. 
Katz.  Secretary.  SEC.  dated  September  9. 1988. 

'  As  a  separate  matter.  SAC  also  argued  that,  if 
approved,  the  proposal  should  incorporate  a  variety 
of  changes  generally  along  the  lines  of  changes 
recently  proposed  by  the  NYSE.  See  File  Na  SR- 
NYSE-a8-19.  Secunties  Exchange  Act  Release  No. 
2S044.  S3  FR  28e3a  August  1. 1988  Specifically.  SAC 
suggests  the  following  changes  to  the  shareholder 
approval  subsection:  (1)  Delete  the  term  "key 
employees"  in  connection  with  options  plans  or 
other  special  remuneration  because  of  the 
uncertainty  of  determining  who  is  covered  by  the 
term;  (2)  create  explicit  exceptions  from  the 
shareholder  approval  requirement  for  issuances  of 
warrants  or  rights  generally  to  shareholders  of  the 
issuers,  broadly-based  option  plans  that  include 
employees  other  than  just  ofHces  and  directors,  and 
issuances  to  persons  not  previously  employed  by  an 
issuer  that  are  an  inducement  for  such  persons  to 
enter  Into  an  employment  contract  with  the  issuer; 
(3)  eliminate  the  provision  for  shareholder  approval 
of  actions  resulting  in  a  change  in  control  of  the 
issuer,  because  the  proposal  already  contains  a 
requirement  for  shareholder  approval  whenever  a 


response,  the  NASD  argued  that  its 
proposed  section  5(i)  is  substantially 
similar  to  the  current  NYSE  shareholder 
approval  rule  and  requested  that  the 
Commission  approve  the  NASD's 
proposed  rule  change  as  currently  filed.* 

The  Commission  has  reviewed 
carefully  the  points  raised  in  the 
comment  letter  and  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act.  First,  as  noted  by  the  NASD,  the 
proposed  shareholder  approval 
standards  traditionally  have  been 
required  by  the  stock  exchanges,  and 
the  proposed  standards  are 
substantially  similar  to  current  NYSE 
standards.  Second,  the  Commission 
need  not  and  does  not  find  that  the 
proposed  standards  are  compelled  by 
the  Act.  but  we  are  satisfied  that  the 
NASD  has  acted  within  its  discretion  in 
reaching  an  acceptable  balance  in 
finding  that  any  burdens  that  may  be 
imposed  upon  NASDAQ/NMS  issuers 
by  the  proposed  rule  change  are 
outweighed  by  the  benefits  to  be  gained 
from  ensuring  shareholder  participation 
in  major  acquisition  transactions  and 
transactions  that  raise  particular 
concerns  over  conflicts  of  interest. 
Moreover,  the  Commission  believes  that 
approval  of  the  rule  change  is 
appropriate  to  facilitate  the 
implementation  of  the  NASD/NASAA 
MOD  and  the  resultant  exemption  of 
NASDAQ/NMS  securities  from  state 
registration  requirements. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 


present  or  potential  issuance  could  result  in  an 
increase  in  outstanding  shares  of  common  stock  of 
25%  or  more;  (4)  create  an  exception  from  the 
shareholder  approval  requirement  for  issuances  in 
conjunction  with  de  minimis  acquisitions  from  a 
director.  ofTicer  or  substantial  security  holder  or 
from  any  company  or  party  in  which  one  of  these 
persons  has  a  substantial  direct  or  indirect  interest; 
and  (5)  include  a  deHnition  of  the  term 
"outstanding"  shares. 

•  Letter  from  T.  Gran]  Gallery.  Associate  General 
Counsel.  NASD,  to  Katherine  A.  England,  Branch 
Chief.  Division  of  Market  Regulation.  SEC.  dated 
September  20. 1908.  With  respect  to  SAC's  proposed 
changes  {see  note  7.  supra\.  the  NASD  represented 
that  if  the  Commission  approves  the  NYSE's 
proposed  rule  change,  the  NASD  will  present  the 
changes  to  its  l>oard  within  90  days  so  that  the 
.NASD  Board  of  Governors  may  determine  whether 
to  conform  the  NASD  shareholder  approval  rule  to 
the  NYSE  rule. 


E^^^Jbt^* 
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For  the  CommiMion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(aH12). 

Dated:  |anuary  9. 1980. 
lonathan  G.  Katt, 
Secretary. 
FR  Doc  80-872  Filed  1-12-89;  8:45  am) 

BKJJNO  CODE  WIO-OMi 


Na  IC-16744:  (812-7165)] 


Legg  Mason  Cash  Reserve  Trust  et  al.; 
Notice  of  Application 

January  9. 1960. 

AQENCv:  Securities  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ( "1940  Act "). 

Applicants:  Legg  Mason  Cash  Reserve 
Trust.  Legg  Mason  Income  Trust.  Inc., 
Legg  Mason  Special  Investment  Trust, 
Inc..  Legg  Mason  Tax-Exempt  Trust.  Inc.. 
Legg  Mason  Total  Return  Trust,  Ina  and 
Legg  Mason  Value  Trust.  Inc..  and  any 
investment  companies  to  be  established 
in  the  future  for  which  Legg  Mason  Fund 
Adviser.  Inc.  or  Western  Asset 
Management  Company  serves  as 
manager  or  investment  adviser. 

Relevant  1940  Act  Sections: 
Applicants  seek  an  order  granting 
exemption  from  the  provisions  of  section 
23(a)(1)  of  the  1940  Act  to  permit  them  to 
file  with  the  SEC  financial  statements 
signed  or  certified  by  an  independent 
public  accountant  selected  at  a  board  of 
directors  or  trustees  meeting  held  within 
90  days  before  or  after  the  beginning  of 
their  fiscal  years. 

Filing  Date:  The  application  was  filed 
on  November  1, 198& 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notiBed  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
February  3, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary.  SEC  450  5th 
Street  NW..  Washington.  DC  20549; 
Applicants:  c/o  Marie  K.  Karpinski.  Legg 
Mason  Wood  Walker,  Incorporated,  111 
South  Calvert  Street.  Baltimore. 
Maryland  21202. 


FOn  FURTHBI  MRMMATION  CONTACT: 

Thomas  Mira.  SUff  Attorney  (202)  272- 
3047,  or  Biion  Thompson.  Branch  Chief 
(202)  272-3016  (OfBce  of  Investment 
Company  Regulation). 

SUPPlCMBfTANV  MPORMATKMC  The 

following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicants*  Representatioos 

1.  Each  of  the  Apphcants  is  an  open- 
end  investment  company  under  the  1940 
Act  organized  as  a  Maryland 
corporation  or  as  a  Massachusetts 
business  trust  Legg  Mason  Fund 
Adviser,  Inc.  serves  as  manager  and/or 
investment  adviser  to  all  of  the 
Applicants.  Western  Asset  Management 
Company  serves  as  investment  adviser 
to  Legg  Mason  Income  Trust  Inc.  and 
Legg  Mason  Cash  Reserve  Trust 

2.  State  law  does  not  require 
Applicants  to  hold  annual  shareholders' 
meetings.  Regularly  scheduled  Board 
meetings  are  currently  held  on  the  same 
dates  for  all  of  the  Applicants  in 
January,  February.  May,  July  and 
October  of  each  year.  It  is  the  usual 
practice  to  consider  an  issue  affecting 
more  than  one  of  the  Applicants  at  the 
same  meeting. 

3.  Each  of  the  Apphcants'  Boards, 
other  than  Legg  Mason  Cash  Reserve 
Turst,  consists  of  six  persons,  four  of 
whom  are  not  "interested  persons"  as 
defined  in  the  1940  Act.  There  is 
substantial  identity  among  the  members 
of  all  such  Boards.  The  Board  of  Legg 
Mason  Cash  Reserve  Trust  is  comprised 
of  four  trustees,  three  of  whom  are  not 
"interested  persons",  and  all  four  of 
whom  serve  on  the  Boards  of  the  other 
Funds. 

4.  The  Applicants'  respective  fiscal 
year  commencement  dates  are  staggered 
as  follows:  January  1  (Legg  Mason 
Income  Trust  Inc.  and  Legg  Mason  Tax- 
Exempt  Trust  Inc.);  April  1  (Legg  Mason 
Special  Investment  Trust  Inc.,  Legg 
Mason  Total  Return  Trust  Inc.  and  Legg 
Mason  Value  Trust  Inc.);  and 
September  1  (Legg  Mason  Cash  Reserve 
Trust).  The  staggered  fiscal  year  ends 
allow  more  efficient  use  of  management 
and  accounting  personnel. 

5.  The  selection  of  accountants  for  the 
Applicants  is  based  on  the 
recommendation  of  the  Audit  Committee 
of  each  Board.  Each  Applicant's  Audit 
Committee  is  comprised  of  the 
"disinterested"  members  of  the  Board. 
The  duties  of  the  Audit  Committee  of 
each  Applicant  include  meeting  with  the 
accoimtants  as  necessary  to  review  the 
audit,  financial  statements,  accoimtants' 


comments  regarding  the  Applicant's 
policies,  procedures  and  controls  and 
the  accountants'  proposed  opinion; 
reviewing  audit  and  non-audit  services 
provided  by  the  accountants  and  the 
fees  charged  for  such  services;  and 
evaluating  the  independence  of  the 
Applicant's  independent  public 
accountants  and  recommending  whether 
to  retain  such  accountants  for  the  next 
fiscal  year.  The  Audit  Committees  meet 
at  least  once  a  year,  immediately 
preceding  the  Board  meeting  at  which 
selection  is  to  be  considered,  to  review 
the  performance  of  the  independent 
accountants  and  to  decide  on  its 
recommendation  to  the  Board  for  the 
coming  year. 

Applicants'  Legal  Coodnsions 

1.  The  application  of  section  32(a)(1) 
in  light  of  the  present  fiscal  years  and 
meeting  dates  of  the  Applicants  would 
require  two  or  three  additional  Board 
meetings  for  the  sole  purpose  of 
selecting  independent  public 
accountants  for  the  Applicants  or  a 
change  in  the  present  meeting  schedule, 
because  the  regularly  scheduled 
meetings  do  not  fall  within  30  days  of 
the  various  Applicants'  fiscal  year 
commencement  dates.  Applicants 
submit  that  the  present  meeting 
schedule  is  advantageous  to  them 
because  it  allows  the  accountants  to 
complete  a  substantial  portion  of  the 
prior  year's  audit  and  present  the  results 
to  the  Audit  Committee  of  each 
Applicant  before  the  Committee  selects 
accountants  for  the  coming  year.  If 
meeting  dates  are  changed  or  new  funds 
with  different  fiscal  years  are  added  to 
the  complex  in  the  future,  the 
requirement  of  section  32(a)(1)  could 
become  more  onerous. 

2.  Applicants  submit  that  it  is 
desirable  to  consider  the  selection  of 
their  independent  public  accountant  at 
the  same  time  as  one  or  more  of  the 
other  Applicants  during  a  regularly 
scheduled  Board  meeting.  Expanding  the 
60-day  window  (30  days  before  or  after 
the  beginning  of  each  fiscal  year)  to  180 
days  (90  days  before  or  after  the 
beginning  of  each  fiscal  year)  would 
permit  the  Applicants  to  select 
accountants  twice  during  the  year  at  a 
regulariy  scheduled  Board  meeting.  The 
purpose  of  the  60-day  window  is 
obscure  since  if  a  fund  holds  an  annual 
meeting  of  shareholders  the  1940  Act 
allows  the  directors  to  select  the 
accountants  at  any  time  prior  thereto. 
Applicants  submit  that  it  is  preferable  to 
avoid  the  extra  expense  and 
inconvenience  of  holding  additional 
Board  meetings  solely  for  the  purpose  of 
selecting  independent  public 
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accountants,  as  would  be  required  if  the 
60-day  window  were  not  expanded. 
Accordingly,  Applicants  conclude  that 
the  requested  exemption  is  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

fooalhaa  G.  Katx. 

Secretary. 

|FR  Doc  89-871  Filed  1-12-89:  &-45  am| 

■LUIM  COOC  M10-01-W 


SMALL  BUSINESS  ADMINISTRATION 
(AppNcation  No.  02/02-6S19] 

FMing  of  an  Application  for  a  Uconaa 
to  Oparata  aa  a  Small  Buainaaa 
Invaatmant  Company,  Zania  Capital 
Corp. 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988)]  by  Zenia  Capital 
Corporation.  39-01  Main  Street,  Suite 
210.  Flushing,  New  Yoric  11354,  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.S.C.  eL  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  proposed  ofTicers.  directors  and 
shareholders  are: 


Percont- 

Name 

Tm 

agao< 
Omm- 

Zania  C  Yuan.  3»-01 

PnaxtenU 

SO 

Mam  St.  Ftuahmg, 

Oiractor 

NY  11354 

TrMsurer 

Sam  C  Yuan.  39-01 

Sacratafy/ 

SO 

Mam  St,  Flustimg. 

Ovaclor. 

NY  11354 

Oest  M  Glut  39-01 

Financial 

M«n  SI .  Fhishmg. 

(Manager. 

NY  11354 

Min-Fai  Hwang.  39-01 

Oireclo. 

Mam  St.  FhMlwig, 

NY  11354. 

As  a  section  301(d]  Licensee  it  will 
provide  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  person  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 


the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  thier  management, 
including  proHtability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration.  1441  "L"  Street.  NW., 
Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  the  newspaper  of  general 
circulation  in  Flushing.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies). 

Dale:  )anuary  9. 1969. 
Robert  G.  Linebeiry. 
Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc.  89-825  Filed  1-12-89;  8:45  am) 

MUJNOCOOC  MttS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Appiicationa  for  CartMcataa  of  PubNc 
Convanlanca  and  Nacaaalty  and 
Foraign  Ak  Carriar  Parmita  FUad  Undar 
Subpart  Q  During  ttta  Waak  Endad 

January  6, 1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.:  46051 

Date  Filed:  January  4. 1989. 

Due  Date  for  Answers.  Conforming 
Appiicationa.  or  Motion  to  Modify 
Scope:  February  1, 1989. 

Description:  Application  of  United  Air 
Lines,  Inc.  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations 
applies  for  an  amendment  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  130  in  order  to 
authorize  United  to  operate  (1)  nonstop 
service  between  Chicago.  iHinois,  and 
points  in  Japan,  and  (2)  between 


Chicago.  Illinois,  and  points  in  Asia  on 
Route  130  via  Japan. 

Docket  No.:  46052  I 

Date  Filed:  January  4, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  February  1, 1989. 

Description:  Application  of  Trans 
European  Airways,  S.A.  pursuant  to 
section  402  of  the  Act  an  Subpart  Q  of 
the  Regulations  requests  authority, 
pursuant  to  the  U.S.-Belgium  bilateral. 
Annex  II  (Which  specifically  authorizes 
charter  transportation),  to  operate  (i) 
unrestricted  Third  and  Fourth  Freedom 
flights,  (ii)  Fifth  Freedom  flights  as 
provided  for  in  the  U.S.  Belgium 
bilaterial. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
(PR  Doc.  89-876  Filed  1-12-89: 8:45  am) 

MLUNQCOOC  4t«0-«3-« 


Coaat  Guard 

[CQ0  8S-115] 

Rulaa  of  tha  Road  Adviaory  Council; 
Working  Group  Mooting 

AQCNCV:  Coast  Guard,  DOT. 
action:  Notice  of  Working  Group 
Meeting. 


r.  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2)  notice  is  hereby  given  of 
a  three  member  Working  Group  meeting 
of  the  Rules  of  the  Road  Advisory 
Council  (RORAC).  The  meeting  will  be 
held  on  Thursday  and  Friday,  February 
9-10, 1989,  at  the  World  Trade  Center. 
29th  Floor,  Board  of  Director's  Room,  2 
Canal  Street,  New  Orleans,  Louisiana, 
and  is  scheduled  to  begin  at  9:00  a.m. 
and  end  at  3:30  p.m.  each  day.  The 
agenda  for  the  meeting  includes  the 
following  items  concerning  the 
Navigation  Rules,  International — Inland 
(COMDTINST  M16672.2A): 

1.  Vertical  Sector  Lighting 
Requirements  for  Unmanned  Barges 
operating  on  International  (COLREG) 
waters. 

2.  Inland  rule  38  exemption  on 
sidelight  placement. 

3.  International/Inland  rule  23  to 
allow  vessels  of  less  than  50  meters  in 
length  to  exhibit  the  forward  masthead 
light  as  far  forward  as  is  practicable  as 
opposed  to  forward  of  amidships. 

4.  Discussion  of  brightness  of 
masthead  light  on  tow  vessels  operating 
on  Western  Rivers. 

The  Working  Group  is  interested  in 
hearing  the  advice  from  individual 
attendees  and  interested  parties. 


Federal  Regtoter  /  Vol.  54.  No.  9  /  Friday.  January  13.  1999  /  Noticea 


1467 


Persons  interested  in  addressing  the 
Working  Croup  on  these  issues  should 
contact  the  Executive  Director. 

Attendance  is  open  to  the  public. 
Public  comments  and/or  oral  statements 
are  invited  at  the  meeting.  Any  members 
of  the  public  may  present  a  written 
statement  to  the  Working  Croup  at  any 
time. 

Additional  information  may  be 
obtained  from  Commander  Tom  Meyers. 
Executive  Director,  Rules  of  the  Road 
Advisory  Council,  U.S.  Coast  Guard 
{G-NSR-3),  2100  Second  St  SW.. 
Washington.  DC  20593-0001,  Telephone 
(202)  267-0357. 

Dated:  January  10, 19ea 
A  B.  Smith. 

Captain.  l/.S  Coast  Guard  Acting  Chief, 
Office  of  Navigation  Safety  and  Waterway 
Sor\-ices 

|FR  Doc.  89-874  Filed  1-12-89:  8:45  am) 
BIUMO  COOC  4t10-1«-M 


Federal  Aviation  AdmMatration 

Propoaed  Adviaory  Circular  21-QCC; 
Quality  Control  For  Composite 
Materials  and  Structuraa 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice. 

summary:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  21-QCC.  Quality  Control 
For  Composite  Materials  and  Structures 
|or  review  and  comments.  The  proposed 
AC  21-QCC  provides  information  and 
guidance  concerning  an  acceptable 
means,  but  not  the  only  means,  of 
demonstrating  compliance  with  the 
requirements  of  the  Federal  Aviation 
Regulations  (FAR)  Part  21,  Certification 
Procedures  for  Products  and  Parts. 
DATE:  Comments  submitted  must 
identify  the  proposed  AC  21-QCC  file 
number,  P8-220-0005,  and  be  received 
by  February  13, 1989. 
ADDRESSES:  Copies  of  the  proposed  AC 
21-QCC  can  be  obtained  from  and 
comments  may  be  returned  to  the 
following:  Federal  Aviation 
Administration.  Production  Certificatici 
Branch,  AIR-220,  Aircraft 
Manufacturing  Division,  Aircraft 
Certification  Service,  800  Independen  < 
Avenue,  SW..  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  Paskiewicz,  induction 
Certification  Branch,  AIR-220,  Aircral 
Manufacturing  Division,  Room  333, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591  (202)  267-8361. 


SUPPUUKNTARV  INFORMATION: 

Background 

The  proposed  AC  21-QCC  provides 
information  and  guidance  to  FAA 
production  approval  applicants  or 
holders  concerning  acceptable  quality 
control  systems  and  related  procedures 
used  in  the  manufacture  of  composite 
materials  and  structures  for  aircraft  and 
related  products. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  21-QCC 
listed  in  this  notice  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire  to  the  aforementioned 
specified  address.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director.  Aircraft 
Certification  Service,  before  issuing  the 
final  AC 

Comments  received  on  the  proposed 
AC  21-QCC  may  be  examined,  before 
and  after  the  comment  closing  date  in 
Room  333,  FAA  Headquarters  Building 
(FOB-lOA),  800  Independence  Avenue, 
SW.,  Washington.  DC  20591.  between 
8:30  a.m  and  4:30  p.m. 

Issued  in  Washington.  DC  on  December  23. 
198& 
Alphonse  G.  Santarelli, 

Acting  Manager.  Aircraft  Manufacturing 
Division. 

|FR  Doc  89-806  Filed  1-12-89;  &-45  am) 
aatxMO  CODE  «aio-i3-«i 


(Summary  Notice  No.  PE-«»-11 

Petition  for  Exemption;  Summary  of 
Petitiona  Received  and  Diapositions  of 
Petitiona  lasued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose'of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regiila'ory  activities.  Neither  publication 
of  this  nttice  nor  the  inclusion  or 
omisFlin  of  information  in  the  summary 


is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  February  2, 1989. 

Aoowctt:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No .  800 

Independence  Avenue.  SW.. 
Washington,  DC  20591. 

FOR  FURTNei  WFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-IO),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
287-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC  on  January  9. 
1989. 

Denisa  Doftohue  HaD. 

Manager.  Program  Management  Staff.  Ofpca 
of  the  Chief  Counsel 

Petitions  for  Exemption 

Docket  Noj  25652. 

Petitioner  Cochise  Community 
College. 

Sections  of  the  FAR  Affected:  14  CFR 
141.  Appendix  H,  paragaphs  (3Kc)  (1) 
and  (3). 

Description  of  Relief  Sought-  To  allow 
the  enrollment  of  students  in  the  ground 
portion  of  the  petitioner's  FAA- 
approved  Flight  Instructor  Certification 
Course  prior  to  the  students'  completion 
of  the  flight  portion  of  the  FAA- 
approved  Commercial  Pilot  Certification 
Course. 

Docket  No.:  25664. 

Petitioner:  Gulfstream  Pacific 
Airways,  Inc. 

Regulations  Affected:  14  CFR  43.3(a) 
and  (g). 

Description  of  Relief  Sought- To  allow 
petitioner's  pilots  to  remove  and  install 
passenger  seats  when  necessary  to 
accommodate  a  flight 

Docket  No.:  25737. 

Petitioner  CCAIR,  Ina,  dba  CCAIR 
Cargo. 

Sections  of  the  FAR  Affected:  14  CFR 
21.197(c). 

Description  of  Relief  Sought- To  allow 
petitioner  to  operate  certain  aircraft 
maintained  in  accordance  with  the 
requirements  of  S  135.411(a)  under 
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special  flight  permit  with  continuing 
authorization. 

Docket  No.:  25742. 

Petitioner  Skydive  Oeland,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43  and  91.15(a)(2). 

Description  of  ReJief  Sought-  To  allow 
foreign  skydivers  to  participate  in 
events  held  by  petitioner  at  Deiand 
Municipal  Airport  (Taylor  Field), 
Deiand,  Florida.  The  foreign  skydivers 
would  be  required  to  show  proof  of 
membership  in  their  National  Aero  Club, 
along  with  proof  that  their  equipment 
has  been  approved  or  accepted  in  the 
participant's  country. 

Docket  No.:  25746. 

Petitioner  Seagull  Air  Service.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(a)  and  (g). 

Description  of  Relief  Sought-  To  allow 
pilots  employed  by  petitioner  to  perform 
the  preventive  maintenance  functions  of 
removing  and/or  replacing  the 
passenger  seats  and  seat  belts  of 
aircraft  used  in  part  135  operations. 

Docket  No.:  20S83. 

Petitioner  Tenneco,  Inc.  

Sections  of  the  FAR  Affected- 14  CFR 
61.58(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3106.  as  amended,  that  allows 
petitioner's  pilots  in  command  (PIC)  to 
complete  the  entire  24-month  PIC  in 
FAA-approved  visual  or  Ftiase  II 
simulators  provided  that  the  pilot  taking 
the  Qight  check  has  completed  three 
takeo^s  and  three  landings  within  the 
proceding  days  in  the  specific  type 
aircraft  in  which  the  pilot  is  to  serve  as 
pilot  in  command. 

Grant  December  30, 1968.  Exemption 
No  3106D. 

Docket  No.:  25307. 

Petitioner  Precision  Airlines.       

Sections  of  the  FAR  Affected:  14  CFR 
135.42g(a)  and  135.435. 

Description  of  Relief  Sought-  To 
amend  Exemption  No.  4867  that  allows 
petitioner  to  use  on  its  aircraft  certain 
parts,  repaired,  overhauled,  or  otherwise 
maintained  by  foreign  original 
equipment  manufacturers.  The 
amendment  would  add  six  German-built 
Domier  aircraft.  Model  Nimiber  D022&- 
202,  to  the  exemption. 

Grant  December  30, 1988.  Exemption 
No.  4a67A. 

Docket  No.:  25351. 

Petitioner  USAir.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to  use 
foreign  vendors  to  perform  inspection, 
repair,  and  overhaul  work  on  airframe. 


engines,  components,  and  equipment  on 
petitioner's  fleet  of  British  Aerospace 
BAG  1-11.  Boeing  737-300  and  737-200, 
and  McDonnel-Douglas  DG-9-30 
aircraft  where  such  foreign  vendors  are 
the  original  equipment  manufacturers  of 
such  equipment 

Partial  Grant  December  29.  1988. 
Exemption  No.  5005. 
[FR  Doc.  89-805  Filed  1-12-89;  8:45  am] 
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Ra<flo  Technical  Commlsaion  for 
Aeronautics  (RTCA);  Special 
Committee  135— Environmental 
Conditions  and  Test  Procedures  for 
Alrtwme  Equipment;  Meeting 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.G.  App.  I),  notice  is 
hereby  given  for  the  thirteenth  meeting 
of  RTCA  Special  Committee  135  on 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment  to 
be  held  February  1-3, 1989,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW.,  Suite  50a 
Washington,  DC  20005,  commencing  at 
9:30  a  jn. 

The  agenda  for  this  meeting  Is  as 
follows:  (1)  Introductory  remarks:  (2) 
approval  of  the  minutes  of  the  previous 
meeting.  RTCA  Paper  No.  436-88/ 
SGI  35-262;  (3)  review  draft  of  proposed 
revision  to  DO-160B;  (4)  review  status  of 
the  RF  susceptibility  problem  and 
proposed  changes  to  section  2a0,  Radio 
Frequency  Susceptibility;  (5)  review 
proposed  changes  to  section  23J), 
Lightning  Direct  Ejects;  (6)  update 
change  coordinator  list;  (7)  other 
business;  and  (8)  date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Street  NW.,  Suite  50a 
Washington.  D.C  20005;  (202)  682-026& 
Any  Member  of  the  public  may  present 
a  written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  Jaouaiy  4. 
1989. 

Gfloffray  R.  Mclnlyra. 
Acting  Detignated  Officer. 

(FR  Doc.  89-807  Filed  1-12-86;  8:45  am] 

MLUNQ  COOC  4t10-1S-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  163 — Unintentional  or 
Simultaneous  Transmissions  That 
Adversely  Affect  Two-Way  Radio 
Communication;  Procedures  for 
AirtXMTie  Equipment;  Meeting        | 

Pursuant  to  Section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.G.  App.  I),  notice  is 
hereby  given  for  the  eighth  meeting  of 
RTCA  Special  Committee  163  on 
Unintentional  or  Simultaneous 
Transmissions  that  Adversely  Affect 
Two-Way  Radio  Communication  to  be 
held  February  6-8, 1989,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW.,  Suite  50a 
Washington,  DC  20005,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2) 
approval  of  the  minutes  of  the  previous 
meeting,  RTCA  Paper  No.  438-88/ 
SC163-67;  (3)  review  task  assignments; 
(4)  review  fifth  draft  of  the  MOPS, 
RTCA  Paper  No.  440-88/SCl63-e6;  (5) 
assignment  of  tasks:  (6)  other  business: 
and  (7)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTGA 
Secretariat.  One  McPherson  Square. 
1425  K  Street  NW..  Suite  50a 
Washington.  D.C  20005;  (202)  682-0266. 
Any  Member  of  the  public  may  present 
a  written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC.  on  January  4, 
1989. 

Gfloffray  R.  Mclntyre, 

Acting  Designated  Officer. 

[FR  DOC.  89-806  Filed  1-12-89;  8:45  am] 

MLUNG  COOE  4S1«-1>4I 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Mecklenburg  County,  NC 

AOCNCV:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent 

•UMMARV:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Mecklenburg  County,  North  Carolina. 
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KM  mfrrHm  mFomiATioN  contact: 

Max  Tate.  District  Engineer,  Federal 

Highway  Administration,  4505  Falls  of 

Neuse  Road,  P.O.  Box  26806,  Raleigh. 

North  Carolina  27611,  Telephone  (919) 

790-2852. 

SUPPLEMENTARY  INFORMATKNC  The 

FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT).  will  prepare  an  invironmental 
impact  statement  (EIS)  on  a  proposed 
relocation  of  US  521  extending 
approximately  3.4  miles  from  the  South 
Carolina  state  line  to  north  of  the 
proposed  Charlotte  Southern  Outer  Loop 
including  an  interchange  with  the  Outer 
Loop  in  Mecklenburg  County. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for 
existing  and  projected  traffic  demand. 
Alternatives  under  consideration 
include  (1)  the  "no-build",  (2)  improving 
the  existing  facilities  and  (3)  a  multilane 
highway  on  new  location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal  Sta|f  and  Local 
agencies.  A  public  meeting  and  meeting 
with  local  officials  will  be  held  in  the 
study  area.  A  public  hearing  will  also  be 
held.  Information  on  the  time  and  place 
of  the  public  hearing  will  be  provided  in 
the  local  news  media.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  at  the  time  of  the 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  signiHcant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning, 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  ft.  1989. 
Max  Tate, 

District  Engineer,  Raleigh,  North  Carolina. 
|FR  Doc  89-883  Filed  1-12-69:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Secretary 

[Suppiament  to  Department  CIrcuiar— 
PubHc  Detit  Seriea    Mo.  3»-«8) 

Treasury  Notes,  Series  AJ-1990 

Washington,  December  29, 1968. 

The  Secretary  annoimced  on 
December  28, 1988,  that  the  interest  rate 
on  the  notes  designated  Series  A)-1990. 
described  in  Department  Circular — 
Public  Debt  Series— No.  33-88  dated 
December  22, 1988.  will  be  9Vfc  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  9  Mi  percent  per  annum. 
Gerald  Muipiiy, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  89-820  Filed  1-12-89:  8:45  am] 

BILUMO  COOC  4S1ft-«fr4l 

(Supplement  to  Department  Cireular— 
PuliNc  Debt  Seriee— Na  34-M) 

Treasury  Notes,  Series  0-1992 

Washington.  December  30, 198& 

The  Secretary  annotmced  on 
December  29,  1988,  that  the  interest  rate 
on  the  notes  designated  Series  Q-1992. 
described  in  Department  Circular — 
Public  Debt  Series— No.  34-88  dated 
December  22. 1988.  will  be  9\4  percent. 
Interest  on  the  notes  vxrill  be  payable  at 
the  rate  of  914  percent  per  aimum. 
Gerald  Muipfay. 
Fiscal  Assistant  Secretary. 
im  Doc.  8&-a21  Filed  1-12-89;  &45  am] 
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Customs  Service 
(TJ).  8»-«] 

Automated  Manifest  System  (AMS) 
Infonnation  Dissemination  Product; 
Put>lic  Access 

agency:  U.S.  Customs  Service, 

Treasury. 

action:  General  notice. 

SUMMARY:  This  docimient  revises  the 
fmal  notice  document  published  at  T.D. 
88-38  in  the  Federal  Register  on  )uly  1, 
1988  (53  FR  25041)  concerning  the 
information  dissemination  product 
called  the  Automated  Manifest  System, 
to  reflect  the  preparation  for  sale  to  the 
public  of  a  daily  magnetic  tape 
containing  all  releasable  data  from 
vessel  manifests  which  are  transmitted 


electronically  to  Customs  through  the 
AMS.  The  existing  notice 
"contemplated"  the  preparation  of  a 
weekly  tape. 

EFFECnvE:  December  16, 1988. 

FOR  niRTHER  INFORMATION  CONTACT 

Legal  Aspects:  Russell  A.  Berger, 
Regulations  and  Disclosure  Law  Branch, 
(202)  566-8237.  Operational  Aspects: 
Eula  D.  Walden.  Office  of  Automated 
Commercial  System  Operations.  (202) 
566-6012. 

SUPPLEMENTARY  information:  . 
Background 

By  a  final  notice  document  published 
as  T.D.  88-38  in  the  Federal  Register  on 
July  1, 1988  (53  FR  25041).  pursuant  to 
OMB  Circular  A-13a  dated  December 
12, 1985  (50  FR  527391).  the  public  was 
informed  of  a  new  infonnation 
dissemination  product  developed  by 
Customs  called  the  Automated  Manifest 
System  (AMS)  which  allows  carriers, 
port  authorities  (PAs),  and  service 
centers  to  electronically  transmit  data  to 
Customs  from  inward  vessedl  manifests 
thereby  facilitating  and  expediting  the 
release  of  cargo  from  Customs  custody. 

The  public  was  also  informed  that 
Customs  would  make  available  for 
public  sale  a  magnetic  tape  containin** 
data  from  all  the  manifests  being 
transmitted  electronically  to  Customs 
through  AMS,  assuring  proper 
confidentiality  where  requested.  It  was 
at  the  time  "contemplated  that  the  tape 
[would]  be  available  on  a  weekly 
basis." 

In  this  latter  regard,  it  is  now 
contemplated,  and  determined,  that  the 
magnetic  tape  will  instead  be  made 
available  on  a  daily  basis.  Persons 
interested  in  receiving  this  tape  or  in 
obtaining  further  information  about  it 
may  contact  the  Office  of  Automated 
Commercial  System  Operations  at  (202) 
566-0012. 

Drafting  Infonnatioa 

The  principal  author  of  this  document 
was  Russell  A.  Berger.  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

Dated:  )anuary  4, 1969. 
William  von  Raab. 

Commissioner  of  Customs. 

[FR  Doc.  89-647  Filed  1-12-89:  a-45  am] 
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Sunshine  Act  Meetings 


Jm  MCten  o«  ttw  FEDERAL  REOiSTER 
contain*  nottCM  of  meetings  published 
under  the  "Oovemment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U  SC.   552b<eM3). 


noouL  naasuvi  svrmi  boamo  or 


I OATC  KMX)  a.m..  Wednesday. 
January  18, 1968. 

KACt:  Marriner  S.  Ecdes  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21  at  Streets. 
NW..  Washington.  DC  20S51. 

STATUS:  Open. 

MATTmS  TO  BC  COMStOtmo: 

1.  Publication  for  comment  of 
proposed  revisions  to  the  methodology 
for  computing  the  Private  Sector 
Adjustment  Factor  (PSAF). 

2.  Any  items  carried  forward  from  a 
previoiuly  announced  meeting. 

Nole. — This  meeting  will  be  recorded  for 
the  benent  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  OfTice.  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Coveroors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 

CONTACT  MRSON  TOR  MOM 
w^OWHATloit.  Mr.  {oseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 


Date:  |anuary  11. 1908. 
WUIiaiB  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc  89-925  Filed  1-11-89:  IIKIS  am) 

MJJNQCOOC  S2ie-0MI 

nOmAL  mSniVS  SVSTIM  BOARD  OP 


I OATC  Approximately  10:30 
a.m..  Wednesday,  January  IB.  1968, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
nJkCK  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington.  DC  20551. 
STATUS:  Closed. 
MATTCRS  TO  BC  CONSIOCRCO: 

1.  Appointment  of  new  members  to 
the  Consumer  Advisory  Council. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  MRSON  I^OR  MORS 
BgORMATION.  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 
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Date:  )anuar>'  11. 1989. 
WilUam  W.  Wiles. 
Secretary  of  the  Board 
(FR  Doc.  60-926  Filed  1-11-89:  a45  am] 
asjjNO  cooc  S210-0-« 

NATIONAL  MBDMTION  BOARD 

TMME  AND  OATS:  2.-00  p.m..  Wednesday. 

February  8. 1889. 

MACS:  Board  Hearing  Room  8th  Floor. 

1425  K.  Street  NW..  Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BC  CONSIOERCD: 

1.  RatiHcation  of  the  Board  actions 
taken  by  notation  voting  during  the 
month  of  January,  1809. 

2.  Other  priority  matters  which  may 
come  l)cfore  the  Board  for  which  notice 
«vill  be  given  at  the  earliest  practicable 
time. 

SUPMXMCNTARV  WIFOWMATION:  Copies 

of  the  monthly  report  of  the  Board's 

notation  voting  actions  will  be  available 

from  the  Executive  Director's  office 

following  the  meeting. 

CONTACT  PERSON  RM  MORS 

INFORMATION:  Mr.  Charies  R.  Barnes. 

Executive  Director,  Tel:  (202)  523-5920. 

DATS  OP  NOTICS:  January  la  1989. 

Charles  R.  Barnes. 

Executi\-e  Director.  National  Mediation 

Board. 

|FR  Doc.  89-939  Filed  1-11-89: 12:04  pm| 
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Corrections 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  ttie  Federal  Register.  Agency 
prepared  corrections  are  issued  as  sigrted 
documents  and  appear  In  the  appropriate 
document  categones  elsewfiere  in  ttiie 
issue. 


DEPARTMENT  OF  AGRICULTURE 


January  4, 1989,  make  the  following 
correction: 

In  the  third  column,  in  the  first 
complete  paragraph,  in  the  last  line, 
"(2 '20.4'  N.  latitude)"  should  read 
"(25'20.4'  N.  latitude)". 

BILUNG  CODE  1S0S-01« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  64 


Cooperatfve  State  Researcti  Service         [Gen.  Docket  87-505;  FCC  88-341] 


Special  Research  Grants  Program  for 
Fiscal  Year  1989;  Solicitation  of 
Applications 

Correction 

In  notice  document  88-28888  beginning 
on  page  50500  in  the  issue  of  Thursday, 
December  15, 1988,  make  the  following 
correction: 

1.  On  page  50501,  in  the  Hrst  column, 
the  sequence  of  the  last  two  headings 
should  be  reversed. 

BILLING  COOC  1SOS-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

(Docket  No.  81126-8226] 

Coastal  Migration  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

Correction 

In  rule  document  88-30260  appearing 
on  page  153  in  the  issue  of  Wednesday. 


National  Security  Emergency 
Preparedness  Telecommunications 
Service  Priority  System 

Correction 

In  rule  document  88-27108  beginning 
on  page  47535  in  the  issue  of 
Wednesday,  November  23, 1988,  make 
the  following  corrections: 

1.  On  page  47536,  in  the  second 
column,  at  the  beginning  of  the  First 
indented  line,  insert  "3.". 

Appendix  A  to  Part  64 — (Corrected| 

2.  On  the  same  page,  in  the  same 
column,  in  Appendix  A  to  Part  64,  in 
paragraph  Ic  in  the  10th  line, 
"condition"  should  read  "conditions". 

3.  On  page  47537,  in  Appendix  A  to 
Part  64,  in  the  second  column,  in 
paragraph  u.  in  the  second  line, 
"associate"  should  read  "association". 

4.  On  page  47539,  in  Appendix  A  to 
Part  64,  in  the  second  column,  in 
paragraph  6f(6),  in  the  second  line, 
"and"  should  read  "an". 

5.  On  page  47540.  in  Appendix  A  to 
Part  64.  in  paragraph  9c,  in  the  second 
column,  in  the  10th  line,  after  "or*  insert 
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6.  On  page  47541,  in  Appendix  A  to 
Part  64,  in  the  third  column,  in 
paragraph  12c(4)(b),  in  the  third  line, 
"and"  should  read  "or". 

BILLING  COOE  1S0S4)1.O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CO-930-09-4214-10;  COC  49195] 

Proposed  Wittidrawal;  Scheduled 
Public  Meeting;  Colorado 

Correction 

In  notice  document  88-29415  beginning 
on  page  51597  in  the  issue  of  December 
22. 1988,  make  the  following  corrections: 

1.  On  page  51597,  in  the  third  column, 
under 'T.  6S..  R.  78  W..".  in  the  third 
line,  after  "EV4WM5NWy4"  insert  a 
comma. 

2.  On  the  same  page,  in  the  same 
column,  under  'T.  7  S.,  R.  78  W. 
(Protraction  Diagram  No.  9,  Accepted 
April  26, 1965).",  in  the  fifth  line,  after 
"Sec.  6,  All"  insert  a  comma. 

3.  On  page  51598,  in  the  1st  column, 
under  "T.  6  S.,  R.  79  W.,",  in  the  1st  line, 
after  "Sec.  25,  SW'/4SWV4NEV4"  remove 
the  comma;  and  in  the  11th  line.  "Sec 
34,  EVt,"  should  read  "Sec  34.  EVi,". 

BtLLMC  COOC  1S<»««« 
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Part  II 


Department  of  the 
Interior 

Minerals  Management  Service 

30  CFR  Part  202,  203,  206,  210,  and  212 

43  CFR  Part  3480 

Revision  of  Coal  Product  Valuation 

Regulations  and  Related  Topics;  Rnal 

Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Minerels  MeneQement  Service 

30  CFR  Parts  202, 203, 206, 210.  and 
212 

43  CFR  Part  3400 

IH¥leton  of  Coal  Product  Valuation 
RMiulatiom  and  Raiatad  Tixilca 


:  Minerals  Management  Service 
(MMS),  Interior. 
action:  Pinal  rule. 


r.  Thia  rulemaking  provides  for 
the  amendment  and  clarification  of 
regulations  governing  the  valuation  of 
coal  for  royalty  purposes.  The  amended 
and  clarified  regulabons  govern  the 
methods  by  which  value  is  determined 
when  computing  coal  royalties  under 
Federal  coal  leases  and  Indian  (Tribal 
and  allotted)  coal  leases  (except  leases 
on  the  Osage  Indian  Reservation,  Osage 
County.  Oklahoma).  The  revised 
regulations  will  result  in  consistent  and 
uniform  guidance  to  industry  relative  to 
the  valuation  of  coal  for  royalty 
computation  purposes. 
emcnvi  oati:  March  1. 1989. 
roR  nmnmm  mpomnation  contact: 
Dennis  C  Whitcomb.  Chief.  Rules  and 
Procedures  Branch,  (303)  231-3432,  (FTS) 
328-3432. 

summsNTAMv  iFOwauTioN:  The 
principal  authors  of  this  rule  are  Earl 
Cox  Herbert  B.  Wincentsen,  Rodney 
Noah,  and  Michael  Throckmorton  of  the 
Royalty  Valuation  and  Standards 
Division  of  the  Minerals  Management 
Service  (MMS),  Lakewood.  Colorado; 
Donald  T.  Sant  Deputy  Associate 
Director  for  Valuation  and  Audit  MX4S; 
and  Peter ).  Schaumberg  of  the  OfSce  of 
the  Solicitor.  Washington.  DC 

1.  latroductioo 

A  notice  of  proposed  rulemaking  for 
coal  product  valuation  regulations  was 
published  in  the  Federal  Register  on 
January  15. 1967  (52  PR  1840).  with  a  90- 
day  comment  period.  The  public 
comment  period  was  reopened  on  July  9, 
1987.  Additional  comments  were 
accepted  through  |uly  23. 1987  (52  FR 
25887).  A  total  of  136  comments  were 
received  from  industry  representatives, 
elected  members  of  Congress,  State 
governments,  local  governments,  Indian 
Tribes.  Indian  organizations,  and  other 
persons. 

During  the  initial  comment  period,  a 
public  hearing  on  the  proposed 
rulemaking  was  held  on  March  3, 1987, 
in  Denver.  Colorado.  The  Royalty 
Management  Advisory  Committee 
(RMAC)  also  held  a  meeting  on  April  1. 


1967,  in  Denver,  Colorado,  on  the 
proposed  coal  valuation  rulemaking. 
Industry.  State,  and  Indian 
representatives  also  met  with  MMS  and 
Department  of  the  Interior  (Department) 
ofTicials  during  the  comment  period  to 
discuss  issues  pertaining  to  the 
proposed  rulemaking.  Minutes  from 
these  meetings  were  included  in  the 
record  and  were  incorporated  as 
comments  on  the  proposed  rulemaking 
along  with  the  transcripts  &om  the 
public  hearing  and  RMAC  meeting,  and* 
written  comments  received  by  MMS. 

On  August  12. 1967.  MMS  published  a 
notice  in  the  Federal  Register  (52  FR 
29868)  reopening  the  public  comment 
period  for  69  days  primarily  to  obtain 
public  comments  on  a  proposal 
submitted  jointly  on  behalf  of  the  coal 
and  electric  utility  industries.  This 
proposal  included  a  comprehensive, 
section-by-section  set  of  revisions  to  the 
January  1987  proposed  rulemaking.  The 
MMS  received  48  comments  on  the 
industry  proposal  which  are  discussed 
in  more  detail  below. 

The  MMS  also  recently  completed  two 
rulemakings  to  adopt  new  product 
valuation  regulations  for  oil  (53  FR  1184, 
January  15, 1988)  and  gas  (53  FR  123a 
January  15, 1988).  The  rulemaking 
process  for  oil  and  gas  included  draft 
rules,  proposed  rules,  and  two  further 
notices  of  proposed  rulemaking  with 
draft  final  rules  appended.  (Citations  are 
Included  in  the  preamble  to  the  final 
rules.) 

On  June  7, 8,  and  9. 1988,  MMS  held 
open  meetings  with  representatives  of 
the  Western  States,  Indian  Tribes,  and 
the  coal  and  electric  utility  industries  to 
discuss  a  draft  of  this  proposed  rule. 
Several  suggested  changes  and 
additions  offered  at  those  meetings  were 
incorporated  in  a  Further  Notice  of 
Proposed  Rulemaking  for  coal  product 
valuation  regulations  published  in  the 
Federal  Register  on  July  15. 1988  (53  FR 
26942)  with  a  60-day  comment  period.  A 
total  of  51  commenters  comprised  of 
representatives  of  State  and  local 
governments,  other  Federal  agencies, 
the  coal  and  electric  utility  industries, 
Indian  Tribes,  Indian  Tribal 
organizations,  individuals,  and  other 
organizations  responded. 

A  public  hearing  on  the  proposed 
rulemaking  was  held  during  the  60-day 
comment  period  following  the  July  15, 
1968.  notice.  Minutes  of  that  September 
7, 1986,  meeting  are  included  as 
comments  on  the  proposed  rulemaking. 

Except  for  the  addition  of  the 
severance  tax  exclusion  from  coal  value 
at  i  206.257(b)(5).  the  regulatory 
provisions  in  this  notice  have  not 
changed  significantly  from  the  July  15. 
1988  proposal.  Therefore,  we  are  not 


repeating  the  preamble  discussion  in 
this  notice.  Interested  parties  should 
refer  to  the  July  15, 1988,  notice  (53  FR 
26942). 

n.  Purpose  and  Background 

These  rules  supersede  all  currently 
effective  coal  royalty  valuation 
directives,  such  as  those  contained  in 
numerous  Secretarial,  MMS,  and  U.S. 
Geological  Survey  Conservation 
Division  (now  Bureau  of  Land 
Management  Onshore  Operations) 
decisions  and  orders.  These  rules  apply 
to  production  on  or  after  the  effective 
date  of  the  final  rule  for  all  leases. 

Structurally,  these  rules  add  sections 
to  30  CFR  Parts  202,  203.  and  206,  revise 
i(  206.10  and  210.10,  revise  subpart 
titles  in  Part  212.  and  remove 
paragraphs  from  30  CFR  203.250  and  43 
CFR  3465.2.  Paragraph  (b)  of  {  203.250  is 
redesignated  to  Part  202  at  S  202.250. 

For  the  convenience  of  coal  lessees, 
payors,  and  the  public,  the  following 
chart  summarizes  the  regulation 
changes: 


RaoUMon  dwoM  («■  tnm 
SO  CFR.  •nepl  m  noted) 


t  WidnHwiSanii 

f  203  2S0S  mnanena  to 
Pert  202  ee  i  202 .250 


^       Pe»eqrepH       (e)      ol 

I203J90  k  fiHiBgrlea 

■e|203.290 
1.  Peragrw»  •  ol  43  CFR 

94S6^  tt  fVdMiQnsiad  to 

43CFR34a6JM 


1.  PvagrapK  <ct.  M.  M.  (0. 
0.  (ht.  A.  a.  wtf  (k)  (K 
|nL2S0are  imnotmi 

Z  Periqrip^e  «d).  )•).  m. 
(A  p«|.  a.  «<d  (k)  of  43 
CFR  3485.2  are  nmrmi 


1.  Neer  eecSoM  MiMibefe  250 
SwQu^  20S  era  added  to 
Subpart  F  ol  Part  206 


1  n«a  Woeiaig  near  aub- 
perta  afa  added  to  Part 
212 
Subpart  H— GaoOiamal 


more  eppropnetaty  locaHa 
aMNn  X  CFFI  (he  ntofnia- 
aon  conleffied  w\  tfw  para, 
graptt. 

Tha  admrteaeare  acaon  r*. 
moxae  tie  paragrapx  dee- 


Tlw  acaon  reauMed  from  tie 
deteaon  of  paragrapht  (d) 
Wou^  (g)  o«  43  CFR 
34aS24d) 


TTaa  acaon  aarmnato*  V<e  ae- 
■ang  coal  product  vaki- 
ebon  (agutaaona. 

Tlw  acaon  eananelos  tha  aM* 
■kng  coal  product  vahi- 
aaon  ragUMona  torn!  al 
aeceon  3486  o<  43  CFR 


dtfwSeni  vMth  ttwaa  al 
1203200  ol  30  CFR  Part 
203.  and  ocuM  oonllEi 
antfi  ttie  new  reguielione  iiv 
tonded  to  replace  itiOM  n 
1203200 


The   addrnon   ol 

kona  provide*  new  coal 
»ak«aon  ragulationa  to  ra- 
plaoa  Vtoaa  cwiafiby  lound 
al  X  CFR  203  200  and  43 
CFR  3485.2 
This  adrwwkaa»a  acbon  era- 
(tee  new  lubpailB  tor 
fjun    lutofnaking    requra- 


IRaearvadl. 
Subpert  I— "OCS  SiAv 
(Raaarvadl- 

IV.  iyaiaa>iiN>i 
1   Saebon  206.10  •  amend- 
ed to  laiaianje  JO  CFR 
2iaiO  tor  intonneaon  col- 
lecbon  raQuremanla  corw 
I  w>  30  CFR  Part  206 


na* 

pISCM  tfi9  tnformatton  oot- 

iBCtlOO    rOQUHOITWItft    t    30 

CFR  210 10 
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RegUalion  changes  (aN  Irom 
30  CFR.  mcepi  a*  nolad) 

Oasciiptouna 

2  Sacaon  210  to  m  «nend- 

Th«     adiTMiisliakva     ackon 

placa*     moM     miomiMion 

bon     coiection     raQuIra* 

cotackon   requremenl*   in 

niama.  avcapA  lor  bia  no* 

30  CFR  21010 

duckon    Accounbng    and 

Audmng    Syetom    (PAAS) 

and  Roralty.|n-Kind  (RIK) 

3.  Tha  kHas  ol  Subparts  C. 

Tha  adminiatrakve  ackon  era- 

0.  F.  and  G  under  Pari 

ales     new     subperts     lor 

212  are  revised  to  read 

Mure    rutemeking    requre- 

Subpart  C— Federal  and 

monls. 

mdan           0«-(R» 

servwll 

Subpart  0— Federal  and 

kidwi        Gaa-(Ra- 

seivwl] 

Subpart    F-Coal-(Re- 

servad) 

Subpart  6-Othar  Sokd 

Mmarals— IResarvad) 

4.       Paragraph       (b)       ol 

1212200  under  P«1  212 

dalele*  *»  obsolale  rater- 

la  amended 

anoe  to  tfia  "Oiskicl  Mmmg 

Suparvieor"    and    repieces 

ttia  word  "Asaooato  Doc- 

tor   lor    Royalty    Manage- 

ni6ni       win      tn#     wofd 

"MMS**      lor     eonttdarw 

•w«vw»^#                 ^^             ^n^  "Wi^W^W  ^^g 

^titt\  (Mhw  pvtt- 

These  rules  largely  continue  past 
practice  for  coal  valuation.  Two 
exceptions  to  this  generalization  are 
notable.  Under  these  rules,  lessees  may 
deduct  from  gross  proceeds  their  costs 
of  Federal  Black  Lung  excise  taxes, 
abandoned  mine  lands  fees,  and 
severance  taxes.  However,  these 
deductions  are  only  available  to  Federal 
lessees,  and  are  not  available  to  lessees 
of  Indian  tribal  or  allotted  lands. 
Secondly,  Indian  cents-per-ton  royalty 
provisions  are  included  in  these  rules. 
Royalty  provisions  also  appear  in  Title 
25  of  the  Code  of  Federal  Regulations  at 
25  CFR  211.15(c),  212.18(c),  213.23(c),  and 
214.10(b). 

These  rules  expressly  recognize, 
however,  that  where  the  provisions  of 
any  Indian  lease,  or  any  statute  or  treaty 
affecting  Indian  leases,  are  inconsistent 
with  the  regulations,  then  the  lease, 
statute,  or  treaty  shall  govern  to  the 
extent  of  the  inconsistency.  This  same 
principle  applies  to  Federal  leases. 

The  Mineral  Leasing  Act  (MLA),  as 
amended  specifically  by  the  Federal 
Coal  Leasing  Amendments  Act  of  1976 
(FCLAA)  requires  that: 

A  lease  shall  require  piiyment  of  a  royally 
in  such  amount  as  the  Secretary  shall 
determine  of  not  less  than  12 '/4  per  centum  of 
the  value  of  coal  as  defined  by  regulation, 
except  the  Secretary  may  determine  a  lesser 
amount  in  the  case  of  coal  recovered  by 
under);round  mining  operations 

The  MLA  and  leases  issued  under  the 
MLA  do  not  specifically  define  "value." 
■  gross  value."  "gross  proceeds. '  ot 
"value  ol  production."  or  how  to  arrive 
dt  those  values. 

Valuation  has  long  been  described  as 
the  process  of  determining  the  worth  of. 
or  soitinp  a  pncp  upon,  anylhin^i  In  the 


U.S.  economic  system,  value  has  often 
been  closely  associated  with  market 
value.  This  means  that  the  value  of  any 
good  or  service  in  terms  of  economics  is 
defined  by  its  ability  ttfcommand  other 
goods  or  services  in  exchange.  The  most 
common  medium  of  exchange  is  money. 
Therefore,  many  economists  signify  the 
value  of  a  good  or  service  by  the  amount 
of  money  which  it  will  command,  in 
other  words  its  value  in  terms  of  the 
commonly  accepted  medium  of 
exchange. 

The  concept  of  estabhshing  values 
based  on  the  transactions  of  the 
marketplace  and  the  benefits  of  market 
competition  are  well  known.  The 
Supreme  Court  summarized  the  positive 
effects  of  competition  when  it  said: 
"Basic  to  faith  that  a  free  economy  best 
promotes  the  public  weal  is  that  goods 
must  stand  the  cold  test  of  competition; 
that  the  public,  acting  through  the 
market's  impersonal  judgment  shall 
allocate  the  nations's  resources  and  thus 
direct  the  course  its  economic 
development  will  take."  Times-Picayune 
Co.  V.  United  States,  345  U.S.  594  (1953). 

The  regulatory  approach  to  royalty 
valuation  of  the  these  final  rules 
recognizes  the  existence  of  a  market 
economy  and  subscribes  to  the  premise 
that  the  private  sector  is  presumed  to  be 
the  most  appropriate  economic  agent 
vis-a-vis  Government  planning  and 
direction.  Hence,  in  deference  to  the 
maiket  concept.  MMS  accepts  the 
principle  that  the  most  effective  and 
e^icient  value-setting  mechanism  is  the 
value  set  by  competition  in  the  free 
market. 

Value  in  these  regulations  generally  is 
determined  by  prices  set  by  individuals 
of  opposing  economic  interests 
transacting  business  between 
themselves.  Prices  received  for  the  sale 
of  products  from  Federal  and  Indian 
leases  pursuant  to  arm's-length 
contracts  are  often  accepted  as  value  for 
royalty  purposes.  However,  even  for 
some  arm's-length  contracts,  contract 
prices  may  not  be  used  for  value 
purposes  if  the  lease  terms  provide  for 
other  measures  of  value  (such  as  Indian 
leases)  or  when  there  is  a  reason  to 
suspect  the  bona  fide  nature  of  a 
particular  transaction.  Even  the 
alternative  valuation  methods,  however, 
are  determiend  by  reference  to  prices 
received  by  individuals  buying  or  selling 
like-quality  products  in  the  same  general 
area  and  havinc  opposing  r  ronomic 
imprests.  Also,  in  nu  instance  can  the 
basis  of  value  be  less  than  the  amount 
received  by  a  lessee  in  a  particular 
tranajfion 


in.  Response  to  General  Comments 
Received  on  Proposed  Coal  Product 
Valuation  Regulations  and  Related 
Topics 

The  notice  of  proposed  coal  valuation 
regulations  was  published  in  the  Federal 
Register  on  January  15, 1987  (52  FR 
1840).  The  public  comment  period  was 
reopened  from  July  9. 1987,  through  July 
23, 1987.  On  August  12, 1987  (52  FR 
29868),  MMS  reopened  the  public 
comment  period  for  60  additional  days 
to  receive  public  response  on  a 
comprehensive  alternative  valuation 
proposal,  which  was  submitted  jointly 
by  representatives  of  the  coal  and 
electric  utility  industries.  On  November 
17, 1987  (52  FR  43919),  MMS  gave  notice 
that  it  intended  to  issue  a  further  notice 
of  proposed  rulemaking.  In  that  notice. 
MMS  explained  that  it  had  received 
many  comments  throughout  the 
comment  periods.  The  MMS  also  stated 
that  some  comments  had  been  received 
after  the  close  of  the  60-day  period 
following  the  August  12, 1967,  notice. 
The  MMS  concluded  by  stating  that  all 
comments  received  since  the  January  15. 
1987,  proposed  rulemaking  and  until  the 
deadline  of  the  planned  further  notice  of 
proposed  rulemaking  would  be 
accepted.  On  July  15, 1988,  MMS 
published  the  further  notice  of  proposed 
rulemaking  (53  FR  26942).  All  comments 
postmarked  by  September  13, 1988. 
which  was  the  closing  date  of  the 
comment  period,  were  accepted  and 
included  in  the  rulemaking  record. 

The  MMS  received  many  diverse 
comments  on  the  principles  underiying 
the  proposed  valuation  methodology. 
Some  comments  were  directed  to 
proposing  alternative  valuation 
methodologies.  These  comments  did  not 
address  specific  sections  of  the 
proposed  regulations.  The  general 
comments  were  categorized  into  7  issues 
plus  a  section  on  other  miscellaneous 
comments,  which  are  addressed  first. 
Following  that  discussion.  MMS  will 
discuss  comments  received  pursuant  to 
specific  sections. 

General  Issue  1:  The  Ad  Valorem 
Royalty  Rate 

Comment  One  issue  that  permeated 
many  of  the  comments,  but  which  is 
unrelated  to  coal  valuation,  concerns  the 
royalty  rate.  Several  commenters  from 
industry  and  Stales  concluded  that  the 
12V<t  percent  royalty  rate  was  too  high 
thus  placing  an  unfair  financial  burden 
on  lessees,  which  in  turn  places  them  at 
an  economic  disadvantage.  One  State 
commented  that  royalty  rates,  in  concert 
with  valuation  of  deep-mined  coaL  place 
underground  minrs  at  a  disadvantage. 
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and  the  B-percent  royalty  rate  "should 
be  lowered  accordingly  to  a  maximum 
rate  of  5  percent  but  more  e<)uitably,  a 
lower  rate  should  be  adopted  by 
legislative  action." 

MMS  Response:  The  royalty  rate  is 
not  a  valuation  iMue.  The  12 ^  -percent 
royalty  rate  imposed  on  surface  coal 
operations  is  required  by  statute.  The 
Mineral  Leasing  Act  (MLA).  as  amended 
by  the  Federal  Coal  Leasing 
Amendments  Act  of  1976  (FCLAA). 
requires  the  Secretary  of  the  Interior  to 
determine  a  royalty  "of  not  less  than 
12H-per  centum  *  •  *  except  the 
Secretary  may  determine  a  lesser 
amount  in  the  case  of  coal  recovered  by 
underground  mining  operations."  The 
Bureau  of  Land  Management  (BLM) 
regulations  at  43  CFR  3473.3-2  require  a 
royalty  rate  of  8  percent  for  coal  from 
underground  mines,  with  the  provision 
to  determine  a  lesser  rate  if  conditions 
warrant  but  in  no  case  less  than  5 
percent.  It  is  now  well  settled  that  BLM 
has  the  authority  to  readjust  Federal 
coal  leases  and  that  FCLAA  and  its 
implementing  regulations  apply  to  pre- 
FCLAA  leases. 

Coastal  States  Energy  Co.  v.  Model, 
816  F.2d  502  (10th  Cir.  1987):  FMC 
Wyoming  Corp.  v.  Hodel.  815  F.2d  496 
(imh  Cir.  1967):  Ark  Und  Co..  97  IBLA 
241.  244  (1987):  Coastal  States  Energy 
Co..  94  IBLA  352  (1986);  Gulf  Oil  Corp.. 
91  IBLA  93,  96  (1966):  Ark  Land  Co..  90 
IBLA  43.  45  (1985).  The  MLA  at  30  U.S.C. 
209  provides  statutory  authority  to 
reduce  royalty  rates  for  those  lessees 
that  cannot  successfully  operate  their 
leases  under  the  prevailing  terms  and 
conditions.  The  MMS  notes  that  BLM 
has  been  attentive  to  industry's 
concerns  regarding  royalty  rates.  The 
BLM  issued  a  procedural  document 
concerning  guidelines  for  royalty  rate 
reduction  on  June  26, 1987  (52  FR  24347, 
fune  30. 1967).  By  Federal  Register  notice 
dated  August  5. 1968  (53  FR  29586),  BLM 
gave  notice  of  its  intent  to  expand 
royalty  rate  reduction  guidelines  to 
accommodate  and  facilitate  expedited 
administrative  handling  of  certain 
reduction  applications.  By  Federal 
Register  notice  dated  July  29. 1988  (53  FR 
28822).  BLM  announced  a  proposed 
rulemaking  to  amend  royalty  rates  for 
underground  mining  operations. 

General  Issue  2:  Valuation  of  Coal 
Under  Some  Form  of  a  Cents-per- 
Million  British  Thermal  Units  (Btu) 
Valuation  Procedure 

Comment  During  the  initial  comment 
period  following  the  January  15, 1987, 
proposed  rules,  MMS  received  several 
comments  from  industry  that  advocated 
a  royalty  valuation  procedure  based 
exclusively  on  the  coal's  heat  content 


That  value  would  be  expressed  in  cents- 
per-million  Btu.  Additional  comments 
were  received  after  the  July  15. 1988, 
notice,  which  further  clarified  how  the 
procedure  was  envisioned  to  function. 
Other  comments  were  received 
expressing  either  support  or  opposition 
to  this  alternative  valuation  procedure. 

Simply  stated,  the  cents-per-million 
Btu  valuation  that  industry  proposed 
would  operate  as  follows:  (1)  An  initial 
average  value  of  all  Federal  surface- 
mined  coal  would  be  established  by 
dividing  the  monies  received  for  Federal 
surface-mined  coal — less  transportation 
and  washing  expenses.  Federal  fees  and 
taxes.  State  and  local  taxes,  and 
royalties — by  the  total  number  of  million 
Btu's  sold.  No  price  adjustment  would 
be  made  for  the  sulfur,  ash,  or  moisture 
content  of  the  coaL  (2)  This  average 
value  would  be  tied  to  a  current 
economic  index  and  would  fluctuate 
annually  with  the  rise  and  fall  of  that 
index.  (3)  Thereafter,  a  Federal  lessee 
would  pay  a  set  royalty,  adjusted  to 
compensate  for  the  index  fluctuation, 
based  only  on  the  number  of  Btu's 
contained  in  the  coal  sold  or  consumed. 
(4)  Metallurgical  coal,  which  is  not  sold 
on  a  heat  content  basis,  would  be 
exempted  from  the  cents-per-million  Btu 
method.  (5)  No  recommendation  has 
been  made  as  to  how  coal  sold  under  a 
non-arm's-length  contract,  or  coal 
consumed  by  the  Federal  lessee,  would 
be  valued  to  establish  the  initial  cents- 
per-million  Btu  figure.  Further,  no 
reconunendation  has  been  made  for 
valuing  underground-mined  coal. 

One  State  commenter  agreed  with  and 
three  other  industry  commenters 
supported  the  cents-per-million  Btu 
valuation  procedure.  These  commenters 
generally  rationalized  that  the  procedure 
was  preferable  to  MMS's  "gross 
proceeds  approach"  because  it  is  easy 
to  administer  and  is  more  equitable 
because  it  separates  value  from  the  cost 
of  mining. 

MMS  Response:  The  MMS  has 
thoroughly  examined  this  proposed 
procedure  and  has  concluded  the 
proposal  may  not  represent  the  market 
value.  The  following  table  illustrates  the 
result  of  adopting  a  standardized  coal 
value  of  $1.00  per  million  Btus.  which 
would  be  applicable  to  all  leases. 
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As  shown  in  this  brief  example,  this 
procedure  derives  values  that  to  not 
accurately  represent  the  coal  market. 
From  this  example,  it  appears  that  the 
procedure  is  biased  against  low  Btu 
coal. 

Apart  from  the  inherent  flaws 
embedded  in  the  pricing  mechanism,  it 
fails  to  recognize  that  coal  has  never 
been,  or  likely  ever  will  be,  valued 
solely  for  its  heat  content.  Moisture,  ash, 
and  sulfur  often  represent  critical 
quality  factors  that  must  be  taken  into 
account  by  electric  utilities  prior  to  the 
purchase  and  consumption  of  coal.  For 
example,  the  January  1987  issue  of 
Energy  (Volume  XI).  published  by  Sun- 
Progress  Inc..  states.  'Scrubbers  placed 
in  the  stacks  at  generating  plants  are 
needed  to  remove  the  pollutants  from 
the  emissions  and.  depending  on  the 
quality  of  sulphur  and  ash.  can  account 
for  up  to  a  third  of  a  generating  plant's 
expenses." 

The  MMS  also  concluded  that  the 
development  and  selection  of  a  single 
dollar  amount  per  million  Btu  would  not 
be  easy  and  could  gravitate  into  a  highly 
complex,  labor  intensive  exercise.  For 
instance,  detailed  procedures  would 
have  to  be  developed  to  explain  how  the 
base  value  is  to  be  derived.  To  be 
equitably,  other  indexes  would  have  to 
be  developed  to  compensate  for 
variables  such  as  moisture  content  ash, 
sulfur,  and  so  forth.  { 

General  Issue  3:  Grandfathering  of 
Certain  Agreements  and  Arrangements 
Under  the  Final  Rules 

Comment:  Some  industry  comments 
received  after  the  initial  January  15, 
1987,  proposed  rulemaking  stated  that 
all  existing  coal  sale  contracts  or  supply 
agreements  should  be  "grandfathered" 
under  any  new  royalty  scheme.  Under 
this  approach,  any  such  coal  sales 
contracts  would  be  subject  to  the 
royalty  requirements  in  effect  at  the 
time  the  coal  supply  contract  was 
executed.  One  of  these  comments  cited 
the  Interior  Board  of  Land  Appeals 
(IBLA)  support  for  this  position  by 
quoting  Kanawha  6r  Hocking  Coal  B 
Coke  Co..  93  IBLA  179,  at  183  as  follows: 
"The  method  of  calculating  the  value  of 
coal  for  royalty  purposes  shall  be  that 
method  set  forth  in  the  regulation  on  the 
effective  date  of  readjustment  and  any 
subsequent  regulatory  change  will  not 
alter  that  method."  Similarly,  two 
industry  commenters  requested  that 
only  leases  readjusted  after  these  rules 
becottne  effective  should  be  subject  to 
these  regulatory  requirements.  Other 
respondents  raised  this  issue  again  in 
coraments  submitted  specific  to 
\  2^.2S0(b). 
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In  the  preable  to  MMS's  July  15, 1988, 
notice.  MMS  explained  that  it  was  its 
intent  that  absent  specific  lease  terms 
that  set  forth  valuation  criteria,  the 
proposed  rules,  when  final,  would 
govern  the  valuation  of  coal  from 
Federal  and  Indian  leases.  However, 
MMS  noted  that  there  are  some  lessees 
with  contracts  that  pre-date  the  Federal 
Coal  Leasing  Amendments  Act  (FCLAA) 
of  1978  and  that  do  not  have 
reimbursement  provisions  common  to 
contracts  after  FLCAA's  enactment.  The 
MMS  requested  conunents  on  whether 
there  is  a  way  to  grandfather  these 
contracts  that  would  be  consistent  with 
the  requirements  of  FCLAA  and  the 
MLA. 

With  regard  to  the  comments  that 
MMS  should  not  make  the  new 
regulations  applicable  to  existing  pre- 
FCLAA  contracts  because  the  new  rules 
would  require  royalty  to  be  paid  on 
payments  which  the  commenters  said 
are  not  royalty  bearing  under  existing 
rules.  MMS  requested  further  conunents, 
specifically  identifying  the  type  of 
payments  that  are  involved. 

The  MMS  received  comments  that 
included  examples  of  situations  that  the 
commenters  believed  should  not  be 
subject  to  royalty  under  the  final  rules. 
These  examples  are: 

1.  Transfer  of  water  rights.  One 
comment  stated  that  the  mine 
transferred  wafer  rights  as  part  of  the 
consideration  included  in  the  negotiated 
coal  sales  contract.  The  commenter 
asserted  that  the  water  rights 
represented  a3  percent  of  the  coal's  sale 
price  and  should  be  royalty  exempt. 

2.  Services  provided  by  the  purchaser 
that  are  typically  the  responsibility  of 
the  lessee.  Several  lessees  explained 
that  because  of  the  proximity  of  the 
mine  to  the  power  plant  and  because  of 
long-standing  operating  relationships 
between  the  mine  and  power  plant,  the 
utility  was  crushing  the  coal  on  behalf  of 
the  lessee.  In  other  instances  the 
commenter  explained  there  exists 
shared  ownership  of  coal  mine 
equipment  such  as  draglines  or  coal 
mine  facilities  such  as  loadout  facilities 
and  primary  crushers.  The  commenters 
insisted  that  these  services,  which 
represent  noncash  elements  of  value 
and  would  be  subject  to  royalty  under 
these  final  rules,  should  be  royalty 
exempt  since  these  agreements  precede 
the  effective  date  of  these  rules. 

3.  Lump  sum  prepayments.  One 
commenter  explained  that  a  lump  sum 
prepayment  had  been  received  to  cover 
mine  start-up  capitalization  costs.  This 
commenter  stated  that  since  the 
payment  was  made  prior  to  these  rules, 
it  should  not  be  subject  to  royalty.  This 
comment  further  explained  that  the 


lump  sum  payment  "had  nothing 
whatsoever  to  do  «vith  royalty 
avoidance."  and  that  the  payment  does 
not  affect  the  sales  price. 

On  a  more  general  note,  one  State 
commenter  offered  the  suggestion  to  pay 
under  the  final  regulations  only  if  those 
royalties  would  be  less  than  that 
payable  under  the  prior  regulations.  This 
commenter  stated  that  this  procedure 
should  be  used  in  those  situations  where 
the  lessee's  sales  contract  has  not  pass- 
through  provisions. 

MMS  Response-.  The  State 
commenter's  proposal  is 
administratively  infeasible  and  would 
constitute  an  extreme  audit  burden. 
Moreover,  the  lessee's  royalty  reporting 
burden  would  effectively  be  doubled, 
because  each  reporting  month  the  lessee 
would  be  required  to  perform  an 
accounting  under  two  sets  of  regulations 
to  determine  its  royalty  payment 

The  MMS's  position  with  regard  to 
any  form  of  consideration  paid  under  a 
coal  supply  contract  for  the  sale  of 
produced  coal,  is  that  such 
consideration  is  part  of  the  value  of  coal 
and  is  therefore  subject  to  royalty.  In 
this  regard,  the  fmal  rules  represent  a 
continuation  of  existing  policy,  except 
for  the  exclusion  from  royalty  value  for 
costs  of  Federal  Black  Lung  excise 
taxes,  abandoned  mine  lands  fees,  and 
severance  taxes,  as  provided  for  at 
S  206.257(b)(5).  The  MMS  has  an 
established  record  under  prior  royalty 
valuation  rules  of  aggressively  pursuing 
royalty  collections  in  those  situations 
where  the  lessee  has  been  receiving 
noncash  benefits  from  its  customer 
under  coal  sales  agreements.  Likewise, 
MMS  has  operated  under  a  long- 
standing policy  of  accepting  nothing  less 
than  the  gross  value  received  by  the 
lessee  for  the  sale  of  coal.  With  regard 
to  the  comment  which  referred  to  the 
lump-sum  payment  received  to  cover 
mine  start-up  capitalization  costs,  if  the 
commenter's  representation  that  the 
payment  did  not  affect  the  contract 
sales  price  for  each  ton  of  coal  were  in 
fact  true,  then  the  payment  may  not  be 
royalty  bearing.  However,  it  is  MMS's 
experience  that  in  most  situations  these 
kinds  of  costs  are  recovered  through  the 
contract  sales  price  and  therefore  are  in 
fact  consideration  for  coal  production. 
In  such  a  situation,  MMS  would  require 
royalty  to  be  paid  on  some  or  all  that 
lump  sum.  The  reason  for  MMS's 
position  is  that  a  royalty  is  due  on  the 
value  of  production  in  marketable 
condition.  The  lessee  is  obligated  to 
incur  all  costs  to  bring  the  coal 
production  to  that  point  inlcuding  ail  of 
the  mine  development  costs,  production 
costs,  and  costs  of  making  the 
production  marketable.  If  the  buyer 


receives  coal  and  in  exchange  transfers 
consideration  to  the  lessee  to  reimburse 
it  for  any  of  the  above-described  costs, 
then  that  payment  is  part  of  the  value  of 
the  production.  Hence,  it  is  subject  to 
royalty. 

A  corollary  issue  is  whether  all  or 
only  a  portion  of  such  a  one-time 
payment  is  royalty  bearing.  First  no 
royalty  would  be  payable  unless  and 
until  there  is  coal  production.  Once 
there  is  production,  the  lump-sum         ~ 
payment  must  be  equitably  pro-rated.  If 
the  contract  includes  a  repayment 
clause  or  other  applicable  provision, 
that  would  be  used.  This  would  require 
an  examination  of  the  contract  terms  on 
a  case-by-case  basis. 

However,  if  the  contract  does  not 
contain  a  repayment  clause  or  other 
applicable  provision,  MMS  will  develop 
a  schedule  to  amortize  the  payment  over 
the  full  tonnage  deliverable  over  the  life 
of  the  contract.  If  the  contract 
terminates  prematurely,  royalty  may  not 
be  due  on  the  full  lump-sum  payment  By 
way  of  illustration,  assume  a  $12  million 
lump-sum  payment  for  start-up 
capitalization  costs.  Assume  further  that 
the  contract  is  for  12  years  and  the 
anticipated  take,  based  on  full 
utilization  of  the  customer's  installed 
capacity,  is  1  milUon  tons/year.  One 
possible  equitable  allocation  method 
could  be  to  allocate  $1  of  the  lump-simi 
payment  to  each  ton  of  production.  If  the 
contract  were  to  terminate  after  8  years, 
royalty  may  be  due  on  only  two-thirds 
of  the  lump-sum  payment. 

Therefore,  MMS  generally  considers 
payments  under  a  contract  to  be 
payment  for  coal  production  and  royalty 
bearing.  However,  the  lessee  has  the 
opportunity  to  rebut  that  presumption 
and  demonstrate  that  the  payment  was 
not  for  coal  production.  See  discussion 
below  regarding  §  206.257(b)(6). 

With  regard  to  the  language  quoted 
above  from  the  IBLA  in  Kanawha  Br 
Hocking  Coal  &  Coke  Co..  the  discussion 
was  with  respect  to  a  particular  lease 
provision.  Therefore,  the  IBLA's 
statement  is  not  relevant  to  the  vast 
majority  of  coal  leases  which  do  not 
have  the  same  provision. 

General  Comment  4:  Valuation  of  Coal 
Under  the  Joint  Proposal  by  Coal  and 
Electric  Utility  Industries 

Comment  The  industry  comments 
were  submitted  as  a  joint  proposal  by 
six  groups  representing  the  coal 
producers  and  electric  utilities.  This 
proposal  included  a  comprehensive, 
section-by-section  set  of  revisions  to  the 
January  proposed  rulemaking,  including 
a  justiHcation  for  the  suggested 
modifications.  The  most  significant 
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revision  in  the  joint  industry  proposal  is 
to  set  aside  the  valuation  standards 
contained  in  KfMS's  January  IS.  1987. 
proposed  rulemaking  and  substitute, 
instead,  the  concepts  of  "gross  royalty 
value"  and  "net  royalty  value."  Industry 
stated  the  basis  for  the  their  proposal  is 
the  Internal  Revenue  Code's  (IRC) 
concept  of  "gross  income  from  property" 
as  used  fur  depletion  allowance 
calculations  (IRC  613).  This  "gross 
royalty  value"  would  be  increased  by 
amounts  for  non-Federal  royalties  and 
reduced  by  processing  allowances  and 
amounts  based  on  Federal  Black  Lung 
excise  taxes.  Abandoned  Mine  Land 
fees,  and  State  and  local  taxes  (such  as 
severance  taxes).  The  resulting  figure 
would  be  the  "net  royalty  value"  and 
upon  which  royalties  would  be  paid. 
The  'gross  royalty  value  "  would 
exclude  outbound  (long-distance) 
transportation  costs  incurred  with  f.o.b. 
destination  sales.  "Gross  royalty  value" 
would  also  exclude  take-or-pay 
payments  for  royalty  assessment. 

The  Department  received  a 
considerable  number  of  comments  on 
the  joint  industry  proposal.  A  letter  from 
the  Governor  of  Montana,  representing 
personal  views  and  those  of  the 
Governors  of  Colorado.  New  Mexico, 
and  Wyoming,  generally  opposed  the 
joint  industry  proposal  and  supported 
continued  reliance  on  the  proposed 
valuation  procedures.  Several 
Governors  subsequently  wrote 
individual  letter*  to  express  personal 
opinions  where  their  views  differed  from 
that  of  the  consensus  view.  The 
Governor  of  Wyoming  and  the  Governor 
of  Colorado  indicated  they  could 
support  exclusion  of  royalty 
reimbursements  from  gross  proceeds  to 
address  the  "royalty  on  royalty"  issue. 
The  Governor  of  Utah  suggested  that  a 
depletable  income  method  may  be 
incorporated  into  the  hierarchy  of 
MMS's  gross  proceeds  valuation 
framework.  However,  he  stated  that  the 
depletable  income  method  "should  not 
reduce  the  fair  market  value  or  the 
royalty  amount  derived  from  the  coaL" 

The  Governor  of  North  Dakota  urged 
the  Department  to  continue  the  ongoing 
review  of  product  valuation  and 
expressed  specific  concerns  regarding 
the  production  of  lignite  in  the  State. 

Numerous  comments  were  submitted 
by  electric  utility  firms  and  from 
Governors  of  States  that  consume 
substantial  quantities  of  western  coal 
production.  These  commenters  urged 
adoption  of  the  joint  industry  proposal, 
slating  that  the  joint  industry  proposal 
would  reduce  fuel  costs,  which  in  turn 
would  reduce  consumer  electricity  costs. 
Some  commenters  supported  the 


valuation  proposal  by  rationalizing  that 
a  reduced  valuation  basis  would 
compensate  for  the  increased  ad 
valorem  royalty  rates  now  required 
under  the  MLA. 

The  Assistant  Attorney  General  for 
Natural  Resources.  The  Navajo  Nation, 
offered  comments  to  the  Subcommittee 
on  Mineral  Resources  Development  and 
Production  during  the  Oversight  Hearing 
on  Proposed  Coal  Product  Valuation 
Rules  on  November  16. 1987.  The 
Assistant  Attorney  General  opposed  the 
joint  industry  proposal,  stating: 
"Industry's  deletion  of  the  concept  of 
'gross  proceeds'  for  royalty  payment 
purposes  is  inconsistent  with  the 
concept  underlying  the  present 
valuation  regulations — that  royalties 
from  ad  valorem  leases  be  based  on  a 
percentage  of  gross  proceeds.  We  urge 
MMS  to  retain  the  'gross  proceeds' 
methodology  for  valuation." 

MMS  Response:  The  Department 
expended  considerable  effort  in 
reviewing  the  joint  industry  proposal. 
Representatives  from  MMS  and  from  the 
Department  met  separately  with 
representatives  of  the  Internal  Revciue 
Service  (IRS)  to  discuss  the  operation  of 
the  "gross  income  from  property"  rules 
and  the  computation  of  the  percentage 
depletion  allowance.  Also,  analysts  in 
the  MMS  reviewed  the  potential 
advantages  and  disadvantages  of 
revenue  problems  that  could  arise  if  the 
joint  industry  proposal  were  adopted  as 
the  basis  of  coal  royalty  valuation.  The 
MMS  analysts  solicited  input  from 
States  and  coordinated  with  principal 
industry  representatives  to  arrive  at  a 
mutually  agreed  upon  range  of  royalty 
revenue  amounts  that  would,  in  the 
collective  judgment  of  the  States.  MMS. 
and  industry,  most  likely  occur  if  the 
joint  industry  proposal  were  accepted. 

Following  this  extensive  review.  MMS 
decided  not  to  adopt  the  joint  industry 
proposal.  The  following  reasoning  is 
provided  to  explain  MMS's  decision. 

1.  The  Joint  Industry  Proposal  is  not 
Readily  Adaptable  to  Lease  Accounting 

The  MMS  is  required  to  collect  and 
account  for  royalties  on  a  lease  basis. 
Royalty  rates  may  vary  from  lease  to 
lease;  prices  will  vary  from  contract  to 
contract:  and  contracts  may  dedicate 
specific  reserves.  The  IRS  determination 
is  made  on  a  taxpayer  basis,  which 
would  be  an  aggregate,  at  least,  of  all 
leases  and  contracts  for  a  single  mine, 
and  could  conceivably  encompass  more 
than  one  mining  operation.  Thus,  the 
industry  proposal  seems  to  be 
inconsistent  with  the  basis  on  which 
MMS  must  collect  and  account  for 
royalties.  Making  the  proposal 
consistent  with  MMS  needs  would 


require  that  MMS  develop  an  allocation 
procedure  to  convert  depletable  income 
to  a  lease  basis.  Such  a  procedure  would 
likely  be  expensive  and  require  the  use 
of  simplifying  assumptions  to  the  extent 
of  being  unacceptable. 

2.  The  Joint  Industry  Proposal  Creates 
New  Auditing  Problems 

The  Joint  Industry  Proposal  would  be 
a  new  and  complex  approach  to  coal 
royalty  valuation  determinations.  It  is 
significantly  different  from  the  existing 
valuation  methodology  used  for  coal  and 
other  minerals.  As  a  result.  MMS  (as 
well  as  State  and  Indian)  auditors  would 
be  required  to  releam  an  entirely  new 
system.  This  necessarily  would  delay 
many  audits. 

General  Comment  5:  The  Advice  of  the 
Royalty  Management  Advisory 
Committee  Was  Ignored 

Comment:  Some  commenters  stated 
that  in  the  January  1987  proposed 
rulemaking.  MMS  neither  acknowledged 
nor  adopted  the  Royalty  Management 
Advisory  Committee's  (RMAC's) 
recommendations  concerning  coal 
product  valuation.  These  commenters 
also  stated  that  MMS  did  not  provide  its 
reasoning  for  not  accepting  RMAC's 
recommendations.  Several  commenters 
reiterated  this  position  following  the 
July  15. 1987.  notice. 

MMS  Response:  These  comments  are 
not  supported  by  the  record.  The 
January  15. 1987.  (52  FR  1640)  Federal 
Register  notice  states  that  "MMS  also 
has  considered  the  written  and  oral 
comments  from  the  public  on  the  draft 
rules  and  the  resolution  presented  to  the 
Secretary  by  RMAC. "  The  MMS  also 
noted  with  appreciation  the  dedicated 
efforts  of  all  participants  who  worked 
on  the  problems  of  coal  valuation.  The 
MMS  considered  the  section-by-section 
analysis  that  preceded  the  proposed 
rules  adequate  explanation  and  notice 
to  the  public,  including  RMAC.  of  the 
substantive  reasoning  and  motivation 
that  guided  the  formulation  of  the 
proposed  rules. 

General  Comment  ft-  Royalty  On  Take- 
Or-Pay  and  Other  Similar  Type 
Payments 

Comment:  The  MMS  received  many 
comments  concerning  the  inclusion  of 
take-or-pay  payments  in  the  proposed 
gross  proceeds  definition.  Four 
commenters.  two  Indian  and  two  States, 
expressed  support  for  the  inclusion  of 
take-or-pay  payments  as  part  of  gross 
proceeds.  One  commenter  reasoned  that 
the  inclusion  was  proper  "since  the 
other  contractual  terms  may  be  affected 
by  inclusion  of  such  language  in  the 
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selling  agreement."  Another  commenter 
.stated  that  gross  proceeds  "does  not 
simply  mean  the  amount  received  by  the 
lessee.  Rather,  it  must  have  an 
expansive  definition  to  include  any 
consideration  *  *  *  including  any 
minimum  payments,  stand-by  fees,  or 
take-or-pay  payments."  Other 
commenters  recommended  that  the 
gross  proceeds  definition  stand  as 
proposed  with  respect  to  including  take- 
or-pay  payments,  but  offered  no 
additional  reasoning  or  support 

Industry  commenters  generally 
opposed  the  collection  of  royalty  on 
take-or-pay  payments.  Several 
commenters  specifically  stated  that 
royalty  is  due  only  on  production;  others 
specifically  stated  that  MMS  lacks 
statutory  support  to  collect  royalty  on 
take-or-pay  payments:  and  some 
commenters  stated  that  royalty  should 
be  collected  on  take-or-pay  payments 
only  under  certain  circumstances.  With 
respect  to  the  issue  that  royalty  is  only 
due  on  production,  one  conunenter 
explained  that  "if  no  coal  is  produced, 
there  is  no  diminution  in  the  value  of  the 
coal  reserve  and  therefore  no  royalty 
should  be  payable."  Several  other 
commenters  took  the  same  position. 
Another  commenter  stated  that  the 
"assessment  of  royalties  on  take-or-pay 
payments  is  inconsistent  with  the 
traditional  framework  for  royalty 
payments.  *  *  *  The  royalty  becomes 
due  only  when  coal  is  mined."  Many 
commenters  argued  that  the  take-or-pay 
payments  serve  as  a  mechanism  to 
cover  the  producer's  investment  risk  and 
as  such  do  not  constitute  a  prepayment 
for  Federal  coal.  Several  conunenters 
continued  by  stating  that  the 
Government  has  no  right  to  share  in  the 
rewards  resulting  from  risk  of  the 
capital  investment.  Several  commenters 
declared  that  the  proposed  regulations 
were  internally  inconsistent  with 
certain  parts  requiring  royalties  to  be 
paid  on  take-or-pay  payments  not 
related  to  coal  production,  while  other 
parts  such  as  55  206.259,  206.255.  and 
206.257  (now  designated  S5  206.257, 
206.253,  and  206.255,  respectively] 
require  royalty  to  be  paid  on  coal 
produced  and  sold  or  otherwise  finally 
disposed  of.  One  commenter  also 
suggested  that  MMS  adopt  a  wait-and- 
see  position  and  let  the  courts  decide 
the  legality  of  collecting  royalty  on  take- 
or-pay  issues. 

With  regard  to  the  comments  citing 
MMS's  lack  of  statutory  support  to 
collect  royalties  on  take-or-pay 
payments,  one  commenter  noted  that 
"The  plain  language  of  FCLAA  (30 
U.S.C.  207)  lies  royalty  assessment  to 
the  value  of  recovered  coal."  Other 


commenters  echoed  this  view.  Another 
commenter  stated  that  the  MLA  does 
not  allow  royalty  collection  "on  coal  not 
mined,  produced  and  sold."  Another 
commenter  stated  that  'The  statutory 
authority  to  include  in  production 
royalties  payments  made  on  'take-or- 
pay'  provisions  as  if  they  were  'advance 
royalties'  is  certainly  subject  to 
question."  The  commenter  further  noted 
that  payment  of  advance  royalties  is 
controlled  by  30  U.S.C.  207(b).  The 
commenter  concluded:  "Since  advance 
royalties  can  only  be  accepted  in  lieu  of 
continued  operation— one  percent  of 
commercial  quantities  of  recoverable 
coal  reserves  *  *  *  if  an  operator  is 
producing  the  required  one  percent 
section  6  |of  FCLAA]  would  prohibit  the 
lessee  from  reducing  his  production 
royalty  payment  by  the  amount  of  his 
'take-or-pay'  payment  since  these 
payments  are  not,  by  statute,  considered 
'advance  royalties.' " 

As  noted  earlier,  several  commenters 
agreed  that  under  certain  conditions 
royalty  should  be  collected  on  take-or- 
pay  payments.  One  industry  commenter 
stated:  "Some  payments  received  under 
'take-or-pay'  clauses  may  well 
constitute  payments  for  the  disposition 
of  coal  produced  by  the  lessee,  and  in 
such  cases  we  agree  that  they  should  be 
subject  to  royalty." 

Other  industry  commenters  objected 
to  collecting  royalty  on  any  other 
contractually  required  compensatory 
payments,  other  than  take-or-pay,  which 
are  not  based  on  coal  production.  The 
commenters  referred  to  such  payments 
as  assignment  payments,  prepaid 
reserve  payments,  damages  awarded  by 
courts,  buy-outs,  bonuses,  and  capacity 
charges. 

In  the  July  15, 1988,  notice  (53  FR 
28951).  MMS  requested  further 
comments  as  to  whether  the  following 
payments  identified  by  industry  should 
be  subject  to  royalty: 

1.  Damages  recovered  under  a  court 
judgment  for  the  purchaser's  breach  of 
the  sales  contract; 

2.  Payments  made  under  a  force  ^ 
majeure  clause; 

3.  "Settlement"  payments  made  to 
terminate  a  sales  contract  before  the 
contractually-specified  termination  date; 
this  includes  situations  where  there  may 
or  may  not  be  a  follow-on  contract 

4.  Payments  for  assignment  of  an 
interest  in  the  lease; 

5.  Payments  not  designated  as  part  of 
the  purchase  price  but  made  on  a 
periodic  or  regularly  scheduled  basis 
under  the  contract; 

6.  Payments  not  designated  as  part  of 
the  purchase  price,  which  may  or  may 
not  vary  with  the  amount  of  coal 


delivered,  and  paid  on  a  one-time  or  not 
regularly  scheduled  basis  under  the 
contract  in  a  specific  sum  or  calculated 
under  a  prescribed  formula: 

7.  Payments  or  reimbursements  for 
services  or  processing  costs  customarily 
the  responsibility  of  the  lessee,  including 
that  required  to  put  the  product  in 
marketable  condition. 

Many  industry  and  several  Slate 
comments  agreed  that  absent  any 
physical  removal  of  the  resource  from 
the  leased  property,  no  royalty  should 
be  due  on  any  type  of  payment  received 
by  the  lessee.  Five  comments  advocated 
the  assessment  of  royalty  on  take-or-pay 
or  similar  type  payments.  Some 
commenters  suggested  that  take-or-pay 
type  payments  should  be  royalty  bearing 
but  that  royalty  collection  should  be 
deferred  until  the  time  of  production. 
One  State  commenter  also  suggested 
that  interest  should  accrue  on  take-or- 
pay  payments  beginning  at  the  time 
those  payments  are  received  by  the 
lessee  and  until  royalty  is  paid.  One 
State  commenter  maintained  that  take- 
or-pay  and  similar  type  payments 
should  remain  in  gross  proceeds  but  its 
specific  application  causing  an 
assessment  of  royalty  would  be 
contingent  upon  a  finding  that  such 
payments  are  consideration  for  the  sale 
of  coal. 

While  industry  commenters 
contended  that  most  take-or-pay 
payments  are  to  reimburse  the  lessee  for 
the  risk  involved  in  the  lessees 
investment  of  capital  into  his  mining 
operation,  a  Tribal  representative  stated 
that  the  lessor  is  also  at  risk.  The  lessor 
has  committed  his  reserves  to  the 
mining  operation  and  thus  has  a  sizable 
risk  and  commitment  to  the  operation. 
Therefore,  for  sharing  in  the  risk 
inherent  in  the  mining  operatioa  the 
lessor  should  also  share  in  all  proceeds 
received  by  the  lessee,  including  all 
take-or-pay  payments. 

Many  comments  cited  the  August  17. 
1988.  Fifth  Circuit  Court  of  Appeals 
decision  in  Diamond  Shamrock 
Exploration  Co.  et  al  v.  Model.  853  F.2d 
1159 15th  Cat.  1988).  where  the  Court 
ruled  in  the  context  of  natural  gas 
royalties  that  royalty  payments  are  not 
due  on  receipt  of  take-or-pay  payments, 
but  are  only  due  when  the  purchaser 
takes  so-called  "make-up  "  gas  (gas 
taken  in  excess  of  minimum  quantities 
in  later  periods  against  the  purchase 
price  of  which  previous  take-or-pay 
payments  are  credited). 

MMS  Response:  The  Department  has 
not  further  appealed  the  Fifth  Circuit's 
decision  in  Diamond  Shamrock,  and  will 
apply  the  rationale  of  that  decision  for 
purposes  of  coal  royalty  valuation. 
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Therefore.  MMS's  final  coal  regulations 
have  been  revised  from  previous 
proposed  rules  by  revising  the  definition 
of  "gross  proceeds"  in  30  CFR  206.251  to 
exclude  the  phrase  ••*   *  •  payments  or 
credits  for  advanced  prepaid  reserve 
payments  subject  to  recoupment  through 
reduced  prices  in  later  sales:  payments 
or  credits  for  advanced  exploration  or 
development  costs  that  are  subject  to 
recoupment  through  reduced  prices  in 
later  sales;  take-or-pay  payments:  and 
reimbursements,  including  but  not 
limited  to*  *  *."  Of  course,  as 
discussed  further  below,  if  any  of  such 
payments  at  some  point  is  used  as  a 
payment  for  produced  coal,  then  they 
would  still  be  subject  to  royalty  as  gross 
proceeds  for  produced  coal. 

For  consistency  within  the  body  of  the 
rules,  30  CFR  20e.257(g)  has  been 
amended  in  part  by  deletion  of  the 
sentence.  "If  take-or-pay  payments  are  a 
part  of  gross  proceeds,  no  additional 
royalty  shall  be  due  if  future  make-up 
deliveries  are  taken,  unless  the 
purchaser  is  required  to  pay  any 
additional  amount  because  only  a 
partial  payment  was  previously  made  or 
as  a  result  of  price  increases  during  the 
make-up  period." 

The  MMS  will  not  extend  the  Fifth 
Circuit's  ruling  beyond  its  holding  to 
exclude  from  value  and  gross  proceeds 
any  payment  received  by  the  lessee  not 
specfically  denominated  as  purchase 
price,  a  position  which  the  Fifth  Circuit 
decision  neither  implies  nor  supports. 
Instead,  the  regulations  at  30  CHI 
206.2S7(b)(6)  will  provide  lessees  the 
opportunity  to  rebut  the  presumption 
that  payments  received  by  the  lessee  are 
not  part  of  the  total  consideration  paid 
for  coal  and.  hence,  are  not  royalty 
bearing.  Since  the  question  at  issue  is 
not  whether  a  payment  was  made  but. 
instead,  whether  that  payment  is  part  of 
the  consideration  paid  for  coal.  MMS 
would  expect  any  rebuttal  to  address 
the  commercial  relationship  between  the 
buyer  and  the  seller  (lessee). 
Specifically.  MMS  would  require 
substantial  explanation  of  why  the 
value  paid  by  a  purchaser,  under  a  coal 
sales  contract,  is  not  equitable  to  the 
value  received  by  the  lessee  for  the  sale 
of  coal. 

In  all  instances,  the  substance  of  the 
transaction  or  contract  clause,  and  not 
its  form,  will  control. 

General  Comment  7:  Marketable 
Condition  Requirement 

Following  the  January  15. 1967, 
proposed  rulemaking.  MMS  received 
numerous  comments  regarding  the 
deHnition  of  marketable  condition.  Some 
commenters  stated  that  the  deHnition 
was  so  vague  and  subjective  as  to  be 


meaningless.  Some  commenters 
advanced  alternative  approaches  to  the 
term  marketable  condition.  Many 
industry  commenters  concurred  with  the 
alternative  valuation  proposal  submitted 
jointly  by  the  coal  and  electric  utility 
industries.  Under  that  proposal,  royalty 
would  be  computed  at  the  earlier  point 
of  either  when  coal  has  been  extracted, 
crushed,  and  sized  or  when  the  coal  is 
loaded  for  delivery.  In  actual 
application,  royalty  would  typically  be 
assessed  after  coal  had  been  processed 
through  the  crushing  and  sizing  circuit, 
since  the  alternative  to  sell  nin-of-mine 
uncrushed  coal  does  not  constitute 
common  industry  practice. 

Several  commenters  expressed 
concern  that  MMS's  valuation  approach 
would  assess  royalty  on  beneficiated 
products  such  as  coal  that  has  been 
subjected  to  "deep  thermal  drying."  or 
"coal  pelletization." 

In  order  to  address  these  concerns. 
MMS  added  S  206.265  to  the  July  15, 
1988,  notice  and  specifically  requested 
in  the  preamble  that  commenters 
respond  as  to  whether  the  definition  of 
marketable  condition  requires  further 
development.  Commenters  were  asked 
to  propose  speciHc  changes  to  the 
proposed  regulatory  language. 

No  commenfJl-  responded  directly  to 
MMS's  request  for  specific  alternative 
language  designed  to  clarify  the 
definition  of  marketable  condition. 
Several  commenters  stated  that  freeze- 
proofing  and  dust  suppression  were  not 
elements  of  marketable  condition  but 
instead  provided  a  service  for  the 
purchaser.  One  commenter  stated  that 
the  sale  of  run-of-mine  coal  constituted 
coal  in  marketable  condition  because 
the  purchaser  accepts  the  coal  in  that 
condition.  In  this  situation,  it  is  the 
buyer  (utility)  that  owns  and  operates 
the  crushing  facilities. 

One  Indian  commenter  stated  that  it  is 
the  buyer's  specifications  that  establish 
marketable  condition  and.  therefore,  the 
value  of  all  beneficiation  should  be 
included  in  the  royalty  value. 

MMS  Response:  The  requirement  that 
the  lessee  place  the  lease  product  in 
marketable  condition  at  no  expense  to 
the  lessor  is  a  vital  royalty  concept.  It 
defines  the  minimum  level  of  effort  and 
expenditure  the  lessee  must  undertake 
to  place  leasehold  production  in 
merchantable  condition  without  any 
contribution  or  sharing  of  expenses  by 
the  lessor.  Any  further  processing 
activity  beyond  that  necessary  for 
placing  the  lease  product  in  marketable 
condition  would  be  a  derivative  of  the 
lessee's  contractual  sales  obligation. 
From  a  royalty  perspective,  the 
additional  processing  would  ostensibly 
qualify  for  a  deduction  from  royalties 


accruing  from  the  sale  of  leasehold 
production  that  has  undergone 
processing  beyond  that  necessary  to 
prepare  the  mineral  as  a  marketable 
product. 

Marketable  condition  is  the  form  and 
condition  of  leasehold  production 
resulting  from  the  application  of  normal 
mining  processes.  The  established 
market  demands  and  expects  that  lease 
production  be  in  such  a  condition  that  it 
can  be  accommodated  by  existing  buyer 
facihties  used  for  receipt,  handling,  and 
consumption  of  leasehold  production. 
With  respect  to  coal,  processes 
commonly  applied  by  mine  operators  (or 
lessees)  to  prepare  coal  for  the  market 
include  all  operations  which  extract, 
sever,  or  otherwise  separate  coal  from 
its  in-place  position  in  the  geologic 
strata;  crushing  (to  limit  upward  size), 
sizing,  storing,  blending,  and  loading  for 
shipment  (including  oiling):  and  all 
transportation  requirements  in  and 
about  the  mine  beginning  at  the  point  of 
extraction  and  including  movement  to 
all  plants  and  facilities  in  which  normal 
mining  processes  are  applied. 

Processes  which  are  not  identified 
with  common  mine  operations  or 
practices  include  both  surface  and  in- 
situ  coal  gasification  or  liquefaction 
operations,  any  other  operations 
involving  the  chemical  alteration  of  coal, 
and  operations  involving  the  physical 
processing  of  coal  to  a  condition  of 
quality  beyond  that  normally  attributed 
or  associated  with  coal  marketed  from 
the  same  area. 

However,  the  conditioning  of  coal  for 
the  market  does  not  consist  of  a  uniform 
set  of  processes.  Rather,  the  marketable 
condition  requirement  is  as  flexible  as 
the  requirements  of  different  market 
segments.  For  example,  some  types  of 
coal  sold  to  certain  market  segments  are 
not  normally  screened.  Instead,  the  run- 
of-mine  coal  is  passed  through  a  crusher 
to  reduce  the  large  pieces.  The  result  of 
this  size  reduction  is  prepared  coal  that 
can  be  accommodated  by  both  seller 
(lessee)  and  buyer's  coal  handling 
facilities.  In  other  situations  where  coal 
fines  present  problems,  the  marketable 
condition  requirement  for  coal  will 
include  screening,  to  eliminate  the 
specified  coal  fines  fraction. 

Therefore,  the  test  of  marketable 
condition  relies  on:  (1)  The  market 
segment  that  coal  is  sold  into:  (2)  the 
customary  requirements  of  preparation 
or  conditioning  normally  expected  by 
that  market  segment;  and  (3)  the  typical 
level  of  preparation  or  conditioning  by 
coal  producers  in  that  area. 

Therefore,  under  no  circumstances 
will  MMS  accept  the  gross  proceeds 
established  under  any  sale  of  coal  that 
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does  not  meet  the  market's  minimum 
requirement  for  marketable  condition. 
Specifically,  the  sale  of  run-of-mine  coal 
for  steam  coal  utilization  by  an  electric 
utility  does  not  constitute  coal  in 
marketable  condition.  In  this  situation. 
MMS  will  add  to  the  gross  proceeds  the 
cost  of  those  normal  mining  processes 
which  are  ordinarily  the  responsibility 
of  the  lessee.  This  provision  is  explicitly 
set  forth  at  §  206.257(h). 

Other  Miscellaneous  General 
Comments 

Comment  Several  commenters 
expressed  concern  that  deletion  of 
redundant  royalty  provisions  from  43 
CFR  3485.2  would  create  confusion 
because  of  cross-references  found  in 
other  sections  of  43  CFR  Part  3480. 

MMS  Response:  The  MMS  agrees  that 
some  potential  confusion  could  result  if 
certain  sections  of  43  CFR  Part  3480 
continue  to  refer  to  portions  of  43  CFR 
3485.2  which  would  be  deleted  under  a 
final  rulemaking.  The  BLM  will,  as  part 
of  its  normal  ongoing  housekeeping 
duties,  ensure  that  43  CFR  Pari  3460  is 
appropriately  modified  to  eliminate 
cross-references  to  nonexistent  sections. 

Comment:  The  MMS  received  ten 
comments  from  industry  and  one 
comment  from  a  State  requesting  that 
the  proposed  rules  be  withdrawn  and 
that  new  rules  be  written.  Eight  other 
industry  commenters  stated  MMS's 
proposed  rules  were  too  complicated 
and  urged  MMS  to  adopt  simple  rules. 
As  one  commenter  explained,  "there's 
no  reason  for  excessively  complex 
administrative  procedures  to  determine 
what  should  be  paid."  In  that  same  vein, 
three  other  industry  commenters  stated 
that  the  general  intent  of  MMS's  rules 
was  not  clear  and  that  MMS  should  take 
additional  measures  to  explain  what  the 
regulations  would  accomplish. 

MMS  Response:  The  MMS  believes 
there  is  great  public  interest  to  be 
served  by  issuing  updated,  consolidated, 
and  clarified  regulations.  With  reference 
to  the  comment  that  the  rules  propose 
excessively  complex  procedures,  MMS 
knows  of  no  other  procedure  to 
communicate  the  necessary  cost 
accounting  and  computation  procedures 
imbedded  in  coal  washing  and 
transportation  allowances  other  than 
the  furnishing  of  detailed  instructions 
and  explanations.  The  MMS  concludes 
that  absent  the  detail  furnished  in  these 
proposed  rules,  lessees  would  be  placed 
at  increased  risk  of  applying  improper 
coal  valuation  methods  and  of  deducting 
erroneous  coal  washing  and 
transportation  allowances. 

Comment:  Twelve  industry 
commenters,  two  State  commenters,  and 
one  Indian  commenter  stated  that  the 


proposed  rules  constitute  a  major 
rulemaking  as  described  under 
Executive  Order  12291.  The  contention 
is  that  the  proposed  rules  represent  a 
significant  change  from  the  existing 
regulatory  standard,  thus,  as  one 
commenter  described,  mandating  "a  full 
and  complete  regulatory  impact 
analysis."  One  comment  from  a  State 
provided  an  opposite  view  stating.  "I  do 
not  see  these  proposed  regulations  for 
valuation  of  coal  as  a  profound  change 
in  the  regulations  already  in  effect  or  in 
the  practice  which  is  being  used  by  the 
MMS*  *  *." 

MMS  Response:  The  Department  has 
determined  that  these  rules  do  not 
constitute  a  major  rulemaking  under 
Executive  Order  12291.  This 
determination  obviates  the  need  for  a 
full  and  complete  regulatory  impact 
analysis. 

CommenL  Several  commenters  stated 
that  MMS  has  not  described  the 
monetary  impact  associated  with  the 
proposed  rules. 

MMS  Response:  During  the  period 
from  August  1987  to  January  1988,  the 
Department  conducted  an  extensive 
review  of  monetary  impacts  associated 
with  this  rulemaking.  The  Department 
did  not  work  in  isolation  but  rather 
consulted  extensively  with  several 
western  coal  States  and  with  several, 
industry  representatives. 

The  Department  recognizes  that  the 
exclusion  of  Federal  and  State 
production  taxes  will  result  in  less 
royalty  collections  than  if  royalty  were 
payable  on  the  tax  payments.  It  should 
be  recognized,  however,  that  future 
royalty  collections  are  expected  to 
continue  to  increase  in  both  nominal 
and  real  dollars.  Moreover,  several 
factors  act  to  reduce  the  negative  impact 
on  royalty,  so  that  the  ultimate 
reduction  in  the  increase  in  future 
royalty  collections  is  less  than  might 
first  appear.  Finally,  the  offsetting 
benefits  attendant  to  excluding 
production  taxes  from  the  royalty  base 
are  sufficiently  compelling  that  the 
Department  believes  the  public  interest 
is  ultimately  served  by  the  exclusion. 

The  production  tax  exclusion  applies 
only  to  ad  valorem  coal  production,  and 
has  no  impact  on  the  cents  per  ton 
royalties  paid  prior  to  lease 
readjustment.  Federal  coal  royalty 
collections  increased  from  $6.4  million  in 
1976  to  SlOl.l  million  in  1986,  a  1,460 
percent  increase  because  of  increases  in 
price  and  production  (including  the 
development  of  the  Powder  River  Basin), 
and  lease  readjustments.  Federal  coal 
royalty  collection  increased  by  another 
40  percent  between  1986  and  1987,  with 
little  change  in  production  (less  than  2.5 
percent).  This  large  revenue  increase 


was  due  to  readjusting  leases  from  the 
former  cents  per  ton  basis  to  the  new  ad 
valorem  basis.  Readjustments  coupled 
with  continued  price  decreases  may 
increase  1987  revenues  by  more  than  50 
percent,  reaching  220  percent  of  the  1986 
collections  level  in  1990  when  the 
readjustment  process  is  expected  to  be 
largely  complete.  Rather  than  reducing 
royalties  below  current  collection  levels, 
the  effect  of  the  exclusion  is  to  make  the 
increase  less  dramatic — likely.  2.850 
percent  of  the  1976  level  rather  than 
3.350  percent,  or  187  percent  of  the  1986 
level  rather  than  220  percent. 

The  actual  difference  in  Federal  and 
State  revenue  collections,  however,  will 
be  less  than  the  potential  difference  in 
royalty  collections.  Royalties  paid 
reduce  taxable  income  for  Federal  and 
State  income  tax  purposes.  To  the 
extent  a  coal  lease  is  more  profitable 
than  it  would  otherwise  be  at  higher 
royalties,  a  significant  portion  of  that 
profit  is  absorbed  by  higher  Federal  and 
State  income  taxes.  Moreover,  it  is 
expected  that  this  increased  profitability 
will  also  be  reflected  in  higher  bonus 
bids  for  coal  leases.  Finally,  as 
discussed  below,  the  exclusion  is 
expected  to  make  Federal  coal  more 
competitive  in  the  maricet  resulting  in 
some  increase  in  production.  This 
increased  production  will  act  to  broaden 
the  Federal  and  State  royalty  and  tax 
base,  resulting  in  higher  revenue 
collections. 

To  the  extent  increases  in  royalties 
are  "pass  through"  items  in  existing 
long-term  coal  supply  contracts,  the 
decreased  collections  will  be  reflected, 
on  a  doUar-for-doUar  basis,  in  reduced 
electric  utility  generating  costs  and 
customer  bills.  To  this  extent,  the 
ultimate  beneficiary  of  the  tax  exclusion 
will  be  the  consumer. 

The  Department  believes  that  any 
remaining  impact  on  royalty  collections 
is  more  than  offset  by  other  local, 
regional,  and  national  benefits.  To  the 
extent  demand  responds  to  price,  the 
exclusion  is  expected  to  result  in  some 
increase  in  Federal  coal  production,  as 
well  as  a  reduction  in  the  royalty  related 
development  delay.  Similarly,  the 
exclusion  also  results  in  a  tendency  to 
expand  the  geographic  market  for 
Federal  coal,  which  may  further 
increase  production.  Some  of  this 
increased  Federal  coal  production  may 
well  come  at  the  expense  of  increased 
oil  consumption,  thus  fostering 
objectives  of  energy  supply 
diversification  and  reduced  dependence 
on  foreign  oil.  with  the  attendant 
balance  of  payments  benefits. 

Additional  local  and  regional 
employment  and  income  benefits  would 
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be  realized  to  the  extent  that  lower 
royalty  payments  contribute  to  making 
unprofitable  operations  marginally 
profitable.  This  would  result  in 
maintaining  mines  that  otherwise  might 
shut  do%«rn.  Since  coal  mining  is  part  of 
the  regional  economic  base  in  areas 
where  it  occur*,  employment  and 
income  changes  in  coal  mining  affect 
jobs  and  incomes  elsewhere  throughout 
the  region.  For  example,  several  studies 
have  shown  that  for  every  10  jobs  in 
coal  mining,  between  6  and  10 
additional  jobs  are  created  elsewhere  in 
the  region.  Similarly,  a  recent  study  at 
the  University  of  New  Mexico  shows 
that  an  increase  in  regional  income  of 
$2.46  would  be  expected  for  every  dollar 
increase  in  net  income  from  coal  mining. 

The  MMS  also  conducted  a  similar 
analysis  for  Indian  lands.  However,  this 
study  is  no  longer  relevant  since  under 
the  final  rules  Indian  leases  will  not  be 
subject  to  the  AML  fee.  Black  Lung 
excise  tax,  or  severance  tax  exclusions. 

Comment-  One  Indian  commenter 
asserted.  "The  Assumption  that  the 
Lessee  will  Advance  the  Interest  of  the 
Royalty  Owner  is  Not  Grounded  in 
Fact."  The  conunent  supported  this 
position  by  stating  that  the  underlying 
assumptions  such  as  an  open 
marketplace  for  coal,  the  existence  of 
arm's-length  sales  contracts,  and  that 
the  lessee  always  acts  to  maximize  its 
revenues,  are  "simply  not  true." 

MMS  Response:  The  MMS  disagrees 
with  the  assertions  of  this  comment. 

There  is  an  operative  open 
marketplace  for  coal  in  the  United 
States.  The  existence  of  arm's-length 
coal  sales  contracts  between  coal 
producers  and  electric  utilities,  steel 
mills,  export  coal  buyers,  and  other  coal 
users  is  a  commonplace  occiirrence. 
Business  literature  is  replete  with 
explanations  of  goals  and  objectives  of 
American  business.  Typically  a  firm  will 
endeavor  to  maximize  the  value  of  a 
business  by  obtaining  as  great  a  price 
for  its  product  as  the  marketplace  will 
permit. 

Comment  Many  industry  commenters 
stated  that  MMS  had  written  the 
proposed  coal  product  valuation 
regulations  based  on  oil  and  gas 
industry  principles.  As  stated  in  one 
comment  "By  attempting  to  overlay 
existing  oil  and  gas  valuation  concepts 
on  the  federal  coal  royalty  program, 
MMS  has  arbitrarily  ignored  the 
physical  properties  of  coaL  realities  of 
coal  production,  and  basic  business 
principles."  Many  commenters  followed 
these  objections  by  asking  that  MMS 
withdraw  the  proposed  regulations  and 
rewrite  regulations  more  specific  to  coal. 

MMS  Response:  The  MMS  considers 
the  coal  product  value  rulemaking  as 


adhering  to  fundamental  mining, 
preparation,  and  marketing  precepts 
common  to  the  entire  extractive 
minerals  industry. 

Comment-  Numerous  industry 
commenters  claimed  MMS's  proposed 
regulations  were  destroying  the 
longstanding  past  practice  of  royalty 
valuation  which  is  supported  by 
administrative  and  judicial  decisions. 
Some  commenters  stated  that  MMS's 
regulations  represented  an  attempt  to 
broaden,  not  clarify  regulations 
pertaining  to  royalty  valuation.  One 
respondent  offered,  "[TJhe  Minerals 
Management  Service  has  demonstrated 
an  attitude  which  borders  on  the 
rapacious.  The  proposed  rules  are 
nothing  more  than  a  naked  attempt  to 
maximize  revenues  from  federal  and 
Indian  coal  leaseholds."  One  conunenter 
concluded  that  MMS's  use  of 
longstanding  policy  to  support  these 
regulations  was  untenable,  because 
there  is  no  longstanding  policy  for  coal 
product  valuation. 

MMS  Response:  The  final  rules  are  a 
rational  policy  choice  within  the  bounds 
of  the  Secretary's  discretion.  Since 
Congress  did  not  specify  how  the 
royalty  value  should  be  determined,  the 
Secretary  has  discretion  to  adopt  a 
reasonable  set  of  standards  for  royalty 
valuation.  "(I]f  the  statute  is  silent  or 
ambiguous  with  respect  to  the  specific 
issue,  the  question  *  *  *  is  whether  the 
agency's  answer  is  based  on  a 
permissible  construction  of  the  statute." 
Chevron.  U.Sj\.  v.  Natural  Resources 
Defense  Council,  467  U.S.  837.  843 
(1964).  A  reviewing  court  will  need  not 
conclude  that  the  agency's 
interpretation  of  the  statute  was  the 
only  permissible  one,  only  that  it  was 
reasonable,  and  not  arbitrary, 
capricious,  or  contrary  to  law. 

In  the  case  of  Motor  Vehicle 
Manufacturers  Association  of  the 
United  States  v.  State  Farm  Mutual 
Automobile  Insurance  Co.,  463  U.S.  29, 
42  (1963),  the  court  stated  that 
"(rjegulatory  agencies  do  not  establish 
rules  of  conduct  to  last  forever,  and  that 
an  agency  must  be  given  ample  latitude 
to  adapt  their  rules  and  policies  to  the 
demands  of  changing  circumstances." 
The  agency  is  obliged  to  articulate  a 
reasonable  basis  for  its  current  position. 
The  MMS  has  done  so  in  this 
rulemaking. 

Comment:  Two  State  and  one  Indian 
commenter  stated  that  the  manner  in 
which  the  proposed  regulations  are 
constructed  essentially  eliminates  the 
protection  of  the  existing  regulations, 
and  the  self-implementing  aspects  of  the 
proposed  regulations  invite  industry 
abuse.  These  commenters  further  charge 
that  MMS  was  abrogating  its 


monitoring,  review  and  audit 
responsibilities  with  respect  to  coal 
product  valuation.  On  the  other  hand, 
one  industry  comment  stated  an 
objection  to  the  "subjective 
determination  elements  (which)  indicate 
a  significant  distrust  by  the  government 
of  the  coal  industry's  past  practices  of 
valuation  and  accounting  for  royalty 
purposes." 

MMS  Response:  The  MMS  believes 
that  no  derogatory  connotation  of 
industry  accounting  or  valuation 
practices  should  be  attributed  to  these 
rules.  These  rules  should  also  not  be 
viewed  as  delegating  valuation 
responsibilities  and  duties  to  industry. 
The  report  entitled  "Fiscal 
Accountability  of  the  Nation's  Energy 
Resources"  written  by  the  Linowes 
Commission  and  published  in  )anuary 
1982  (p.  xvi)  stated  that  "The  Federal 
government  should  perform  an  oversight 
role.  It  must  not  waste  its  limited 
resources  on  tasks  that  are  industry's 
responsibility.  In  managing  royalty 
collection,  it  should  not  remain  mired  in 
bookkeeping  details  that  rightly  belong 
to  the  lessee.  Instead,  it  should  develop 
systematic,  independent  cross  checks  of 
royalties  paid  and  reports  submitted  by 
companies,  and  it  should  impose 
meaningful  penalties  for  false 
statements  or  gross  errors."  The  MMS 
considers  these  rules  to  carry  out  that 
recommendation. 

Comment:  After  industry  commenters 
stated  that  MMS  lacked  statutory 
authority  to  maximize  the  rate  of  return 
for  "the  public's  resources"  and  that  the 
regulations  are  "greedy,"  two  State 
commenters  took  the  opposite  position, 
"demandjing]  that  the  Department 
establish  royalty  policies  which  do  not 
undermine  state  and  federal  revenues, 
particularly  at  a  time  when  revenues  are 
already  curtailed." 

MMS  Response:  The  MMS's 
acceptance  of  values  established  under 
arm's-length  contracts  cannot  be 
characterized  as  "greedy."  The  arm's- 
length  valuation  standard  is  the  most 
commonly  utilized  and  the  most 
accurate  representation  of  any  good's 
true  worth  and  does  not  constitute  an 
unusual  valuation  theory  design  to 
maximize  the  rate  of  return  for  the 
public's  and  Indian's  resources  at  the 
expense  of  the  coal  industry.  The  use  of 
arm's-length  contract  values  maximizes 
the  return  to  the  public  or  the  Indians  to 
the  extent  that  the  lessee  is  also  striving 
to  sell  coal  at  the  highest  profit  it  can 
attain.  In  this  respect.  MMS  is  sharing  in 
the  proceeds  of  contracts  that  are  the 
results  of  the  free  will  of  coal  lessees 
and  their  coal  purchasers.  Hence,  the 
maximization  of  return  to  the  lessor  is 
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normally  an  unintended  yet  unavoidable 
result. 

Comment-  Many  industry  commenters 
stated  that  the  proposed  regulations  do 
not  promote  development  of  Federal 
coal  resources.  An  area  of  concern  to 
these  commenters  is  that  these 
regulations  discourage  conservation  of 
Federal  coal.  Two  industry  commenters 
stated  that  the  proposed  regulations 
would  influence  the  economic  behavior 
of  the  coal  industry.  One  commenter 
offered  its  rationale  for  this  position  by 
stating,  "The  economic  forces  of  the 
marketplace  would  move  mine  plans 
away  from  high  royalty/high  cost  coal  to 
lower  royalty/lower  cost  coal  or  would 
hasten  the  closure  or  cessation  of  the 
mining  of  such  federal  coal  reserves." 
One  commenter  also  stated,  "that  MMS 
or  BLM,  is  party  to  the  ups  and  downs  of 
the  coal  business  and  as  such  should 
work  with  the  industry  to  improve 
market  share  as  well  as  profitability." 
One  comment  stated  that  MMS  failed  to 
take  into  consideration  the  Mining  and 
Minerals  Policy  Act  of  1970,  which 
states  in  part.  "The  Congress  declares 
that  it  is  the  continuing  policy  of  the 
Federal  Government  *  *  *  to  foster  and 
encourage  private  enterprise  in  (1)  the 
development  of  economically  sound  and 
stable  domestic  mining  *  *  *."  One 
State  commenter  and  one  Indian 
commenter  suggested  MMS  should 
ignore  any  potential  economic  impacts 
that  may  result  from  the  final  coal 
valuation  regulations.  Opposing  this 
viewpoint,  one  industry  commenter 
concluded  that  MMS  should  consider 
the  plight  of  the  electric  utility  rate 
payer,  who  ultimately  bears  the  full 
burden  of  any  royalty  increase. 

MMS  Response.  The  MMS  disagrees 
with  the  statement  that  these  regulations 
do  not  promote  development  of  coal 
resources.  The  MMS  considers  these 
regulations  to  promote  development  to 
the  extent  that  they  would  better 
communicate  MMS's  coal  valuation 
policy  to  lessees.  In  this  respect,  the 
informed  judgment  of  lessees,  who  are 
also  prudent  businessmen,  is  enhanced 
thus  providing  increased  certainty 
regarding  the  economic  consequences  of 
Federal  or  Indian  coal  lease  production. 
The  MMS  has  no  mandate  to  promulgate 
coal  valuation  rules  which  are  expressly 
designed  to  preserve  or  improve  the 
Federal  or  Indian  lessor's  overall 
nationwide  market  share  of  coal 
production. 

Comment  Two  industry  commenters 
concluded  that  MMS  is  attempting  to 
accomplish  through  administrative 
rulemaking  what  Congress  should  be 
doing  through  legislation.  One  industry 
commenter  further  explained  that 


MMS's  proposed  valuation  regulations 
"fly  in  the  face  of  the  clear 
congressional  resolve  and  would 
properly  be  viewed  as  an  'end  run' 
around  Congress." 

MMS  Response.  The  MMS  is  not 
usurping  the  power  of  Congress.  To  the 
contrary.  Congress'  absence  of 
specification  on  the  issue  of  value 
reveals  Congress'  clear  invitation  to  the 
Department  of  the  Interior  to  measure 
the  application  of  value  by  the  needs  of 
later  days.  The  MMS,  like  all 
administrative  agencies,  is  empowered 
to  administer  Federal  statutes  and 
prescribe  necessary  rules  to  place  into 
effect  the  will  of  Congress.  Title  30 
U.S.C.  189  authorizes  the  Secretary  of 
the  Interior  to  "prescribe  necessary  and 
proper  rules  and  regulations  and  to  do 
any  and  all  things  necessary  to  carry  out 
and  accomplish  the  purposes  of  this 
chapter  *  *  *." 

Comment  Two  industry  commenters 
stated  that  the  proposed  royalty 
valuation  instructions  are  unclear  when 
there  is  mixed  mineral  ownership  at  a 
single  mine.  One  conunenter  requested 
that  MMS  provide  guidance  for  the 
calculation  of  royalties  "when  an 
operator  is  producing  coal  from  both 
Federal  and  non-Federal  [lands]  *  *  *." 
This  conunenter  also  stated  that  this 
issue  becomes  even  more  critical  with 
respect  to  payments  for  insurance 
compensation,  coal  recovered  from 
waste  piles  or  slurry  ponds,  take-or-pay 
payments,  and  purchaser 
reimbursements  for  certain  cost  items. 
Another  industry  conunenter  claimed 
that  it  is  "entirely  possible  that  the 
definition  of  gross  proceeds  will  be 
significantly  different  on  Federal  and 
non-Federal  leases." 

MMS  Response.  The  MMS  agrees  that 
royalty  terms  in  leases  between  private 
land  owners  and  coal  operators,  or 
between  States  and  coal  operators,  may 
differ  significantly  from  Federal  lease 
royalty  terms.  However,  the 
applicability  of  these  proposed  rules  is 
Umited  to  Federal  and  Indian  Tribal  and 
allotted  coal  leases.  See  §  206.250. 
Similarly,  valuation  procedures  or 
instructions  contained  in  private  or 
State  leases  do  not  pertain  to  Federal  or 
Indian  leases.  It  is  the  lessee's 
obligation  to  ensure  that  in  situations  of 
mixed  mineral  ownership,  coal 
production  is  properly  allocated 
between  Federal,  Indian  and  non- 
Federal  and  non-Indian  leases. 

rv.  Section-by-Section  Analysis  and 
Response  to  Comments 

Comments  were  not  received  on  every 
section  of  the  proposed  regulations. 
Therefore,  if  any  of  those  sections  were 
not  changed  significantly  from  the 


proposal,  there  generally  is  no  further 
discussion  in  this  preamble.  The 
preambles  to  the  proposed  regulation 
published  on  January  15, 1987  (52  FR 
1840).  and  on  July  15. 1988  (53  FR  26942) 
may  be  consulted  for  a  full  description 
of  the  purposes  of  those  sections.  For 
other  sections,  this  preamble  will 
address  primarily  the  extent  to  which 
the  final  rule  was  changed  from  the 
proposal.  Again,  a  complete  discussion 
of  the  applicable  sections  may  be  found 
in  the  preamble  to  the  proposed 
regulation. 

Section  2O2.250    Overriding  royalty 
interest 

Comment  Two  comments,  one  from 
industry  and  one  from  a  Federal  agency, 
were  received  concerning  overriding 
royalties.  One  commenter  stated. 
"[Ajlthough  regulations  limiting 
overriding  royalties  are  in  existence,  the 
wholesale  treatment  of  43  CFR  Part  3400 
to  override  royalties  cannot  be  done 
without  violating  express  contractual 
rights  of  the  owners  of  the  overriding 
royalty  interests."  The  other  commenter 
asked.  "[WJhat  are  the  procedures  for 
handling  a  case  where  the  company 
grants  an  overriding  royalty  to  another 
individual  or  company?" 

MMS  Response.  Regulations 
pertaining  to  overriding  royalty  interests 
are  presently  found  at  both  30  CFR 
203.200(b)  and  43  CFR  3485.2(b).  This 
rulemaking  eliminates  the  redimdant 
regulatory  provisions  from  30  CFR 
203.200(b)  (redesignated  as  30  CFR 
202.250)  and  clarifies  that  BLM  is  the 
proper  agency  to  approve  overriding 
royalty  interests.  See  43  CFR  3473.3-r 
(1987).  The  specific  provisions  of  43  CFR 
3485.2(b)  are  unaffected  by  these  rules. 
Questions  regarding  procedures  for 
obtaining  approval  of  overriding  royalty 
interests  or  similar  types  of  production 
payments  should  be  directed  to  BLM. 

Section  206.250  Purpose  and  scope. 

Comment  Following  the  January  15. 
1987,  proposed  rulemaking,  MMS 
received  18  comments  from  nine 
industry  respondents  and  two  Indian 
respondents  on  proposed  i  206.250.  One 
industry  conunenter  recommended  no 
change  to  the  language  of  this  proposed 
section.  Four  industry  commenters 
agreed  with  paragraph  (a).  However, 
these  same  commenters  also  stated 
MMS  had  lost  sight  of  the  goals  of 
valuing  production  stated  in  paragraph 
(a)  later  in  its  regulations  by  requiring 
royalty  to  be  paid  on  take-or-pay 
payments.  Two  Indian  commenters 
disagreed  with  the  thrust  of  paragraph 
(a)  stating  that  coal  production  from 
Indian  tribal  and  allotted  leases  should 
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not  be  valued  under  the  same  criteria  as 
Federal  coal  production.  One  Indian 
commenter  stated  that  N4MS  had 
neglected  to  set  forth  in  the  proposed 
regulations  MMS's  trust  responsibilities 
to  the  Indians.  One  industry  commenter 
requested  that  the  MMS  "explain  in  the 
preamble  to  the  final  rules  that  coal 
must  be  allocated  to  each  particular 
lease  in  the  course  of  product  valuation 
and  royalty  assessment." 

A/A/S  Response.  In  response  to  the 
concerns  expressed  by  the  Indians, 
MMS  modiHed  §  206.250  by  adding 
paragraph  (d)  to  this  section  to  explicitly 
acknowledge  the  United  States'  trust 
responsibilities  to  the  Indians.  That 
modincalion  was  published  in  the  ]uly 
15. 1968,  notice. 

In  response  to  this  modification  MMS 
received  several  comments  from  Indians 
expressing  approval. 

The  MMS  believes  the  new  valuation 
regulations,  with  the  changes  discussed 
in  more  detail  below,  are  one  way  of 
meeting  %vith  the  Secretary's  obligations 
to  Indian  lessors. 

With  respect  to  industry  comments 
regarding  royalty  on  production,  MMS 
has  revised  its  position  with  respect  to 
take-or-pay  payments.  See  discussion 
above. 

Comment  The  MMS  received  two 
comments,  one  industry  and  one  Indian, 
on  proposed  )  206.2S0(c).  One 
commenter  agreed  with  the  proposed 
rule,  finding  that  all  royalty  payments 
should  be  subject  to  audit  and 
adjustment.  The  Indian  commenter 
stated  that  "MMS'  past  audit  record 
does  not  reassure  the  tribes  that  all 
royalties  due  tvill  be  collected." 

MMS  Response:  The  issuance  of  more 
detailed  and  clarified  valuation 
regulations,  as  intended  by  these  rules, 
will  further  enhance  the  productivity  of 
MMS  auditors. 

Section  206.251    Definitions 

The  MMS  received  several  comments 
on  the  proposed  definitions  in  {  206.251. 
Not  all  of  the  definitions  received 
significant  additional  comments.  Also, 
comments  on  definitions  already  were 
addressed  in  the  |uly  15  notice. 
Following  are  most  of  the  original 
comments  and  MMS's  responses. 

"Ad  valorem  lease"  Comment-  Some 
industry  respondents  recommended 
deletion  of  the  words  "amount  or"  from 
the  proposed  definition  of  "ad  valorem 
lease."  One  commenter  explained: 
"Amount  of  production  is  only  relevant 
in  a  take-in-kind  royalty  provisions  [sicj. 
There  is  no  authorization  for  such  a 
provision  in  the  MLA  (Mineral  Leasing 
Act  of  192a  as  amended}." 

MMS  Response:  The  phrase  "based 
upon  a  percentage  of  the  amount  or 


value  of  the  production"  is  appropriate 
because  Indian  leases  may  include  a 
royalty-in-kind  proviso.  Because  these 
rules  pertain  to  both  Federal  and  Indian 
coal  production,  it  is  proper  to  include 
regulatory  language  that  provides  for 
this  possibility. 

"Allowance"  Comment  The  phrase 
"Coal  washing  allowance"  appears  in 
these  proposed  rules  as  an  integral  part 
of  the  defmitioD  of  "Allowance."  Many 
industry  respondents  recommended 
expanding  the  scope  of  the  definition 
and  changing  the  term  "coal  washing 
allowance"  to  "coal  processing 
allowance."  One  commenter  stated  that 
this  change  was  necessary  to  be 
consistent  with  the  proposed  revisions 
to  S  206.260  [redesignated  in  the  )uly  15, 
1968.  notice  as  Si  206.258  and  206.259). 
Many  other  commenters  supported  the 
proposed  expansion  for  various  similar 
reasons  including  the  suggestions  that 
"an  allowance  should  be  extended  to  all 
processing  costs  incurred  downstream 
from  the  point  of  royalty  determination" 
and  to  "other  methods  of  beneHciation 
which  may  increase  the  value  of  coal 
'  *  *."  Examples  provided  as  other 
forms  of  processing  included  pelletizing. 
treatment  with  chemicals  or  oil.  drying, 
crushing,  and  sizing. 

MMS  Response:  The  MMS 
acknowledges  the  existence  of 
developing  coal  quality  enhancement 
techniques  other  than  the  commercially 
available  coal  washing  process. 
However,  rather  than  transplant  coal 
washing  allowance  procedures  to  other 
coal  beneficiation  technologies.  MMS 
believes  it  is  preferable  to  provide  a  nde 
that  recognizes  coal  beneficiation 
processes  other  than  coal  washing  for 
royalty  valuation  purposes.  Section 
206.285  was  added  to  the  ]uly  15. 1968. 
notice  to  address  these  comments.  The 
discussion  of  1 206.265  appears  later  in 
this  preamble. 

Comment:  One  Indian  commenter 
recommended  deleting  "all  references  to 
washing  allowances."  and  maintained 
that  the  basic  premise  of  the  regulations 
is  that  the  lessee  "is  obligated  to  place 
the  mineral  in  its  first  marketable 
condition."  In  support  of  this  position, 
this  commenter  stated:  'The 
incorporation  of  a  practice  which  is 
primarily  a  conservation  measure  does 
not  belong  in  regulations  to  value  the 
product  for  royalty  purposes."  This 
commenter  concluded  that  such 
decisions  as  approving  washing 
allowances  should  be  the  responsibility 
of  "the  agency  leasing  the  minerals." 

MMS  Response:  Coal  washing  is  not 
necessarily  practiced  as  an  exclusive 
conservation  measure.  It  is  feasible  for 
coal  operators  to  wash  coal  to  upgrade  a 
first  marketable  product.  Because  the 


net  effect  of  coal  washing  is  to  increase 
heat  content  and  to  provide  a  cleaner 
burning  product  by  removal  of  ash  and 
sulfur,  an  operator  may  desire  to  wash 
coal  to  extend  its  market  reach  or 
expand  its  potential  customer  base.  The 
MMS  considers  any  attempt  to 
differentiate  between  washing  as  a 
conservation  measure  (to  develop  a  first 
marketable  product)  and  washing  as  a 
marketing  tactic  to  be  a  needless 
expenditure  of  MMS's  limited 
manpower  resources.  Allowances  have 
been  provided  to  coal  lessees  that  wash 
Federal  coal  since  the  inception  of  ad 
valorem  royalty  rates.  Indian  coal 
washing  has  never  occurred.  However, 
allowances  for  washing  Indian  coal 
would  equally  apply.  These  rules 
increase  the  level  of  detail  necessary  to 
obtain  coal  washing  allowances  but 
otherwise  would  continue  existing 
policy. 

Comment-  Some  industry  respondents 
recommended  deleting  the 
"reasonableness"  standard.  The 
proposed  definition  provided  for  a  coal 
washing  allowance  based  on  the 
"reasonable,  actual  costs."  One 
commenter  explained  that  "there  is  no 
indication  of  what  would  be  considered 
reasonable  or  unreasonable.  We  believe 
that  the  concept  of  'reasonableness'  is 
inherent  in  all  of  the  lessee's  obligations 
under  these  regulations." 

MMS  Response:  The  MMS  nomally 
considers  any  cost  incurred  for  coal 
washing  or  transportation  that  is  out  of 
proportion  to  standard  industry 
practices  to  be  unreasonable.  However, 
this  statemoit  may  be  tempered  by  the 
specific  situation  that  created  the 
unusual  (and  possibly  unreasonable) 
costs.  In  any  event,  because  the 
commenter  acknowledges  that  the 
concept  of  reasonableness  is  present  in 
all  lessee's  obligations,  it  seems  no 
greater  an  imposition  to  explicitly  state 
the  term  in  the  regulation. 

Comment  A  few  industry  respondents 
recommended  substituting  the  word 
"value"  for  the  word  "cost"  because,  as 
stated  by  one  commenter,  "it  is  the 
value  of  the  coal  processing  activity  that 
should  be  allowed  by  MMS — not  just  its 
cost" 

MMS  Response:  The  MMS  believes 
these  commenters  have  misconstrued 
the  thrust  of  the  regulations.  The  royalty 
owner  and  the  lessee  share  in  the  value- 
enhancing  of  coal  washing  or  coal 
transportation.  As  a  matter  of  policy 
MMS  has  determined  that  it  is 
appropriate  to  continue  participation  in 
the  costs  of  washing  or  transporting  the 
production  from  either  Federal  or  Indian 
coal  leases.  Participating  in  washing  or 
transportation  costs  in  the  form  of 
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allowances  results  in  a  net  reduction  of 
the  royalty  payment,  which  is  in  itself  a 
cost  to  the  lessor.  Therefore,  the  value  of 
coal  washing  or  transportation  to  the 
royalty  owner  is  the  increased  value  of 
the  product  sold,  less  the  incurred  costs 
to  wash  and/or  transport  coal. 

The  phrase  'Transportation 
allowance"  also  appears  in  these  rules 
as  an  integral  part  of  the  defmition  of 
"Allowance."  Several  industry 
respondents  provided  comments  on  this 
proposed  definition.  Many  of  the  same 
comments  were  received  as  discussed 
above  with  respect  to  the  phrase  "coal 
washing  allowance."  These  will  not  be 
addressed  again. 

Comment  One  industry  commenter 
recommended  "that  the  final  regulations 
should  be  amended  to  provide  an 
allowance  for  all  transportation  costs." 
No  elaboration  or  explanation  was 
provided. 

One  Industry  commenter 
reconunended  that  the  rules  should 
provide  that  "a  lessee  may  claim  a 
transportation  allowance  *  *  *  if  a 
lessee  is  compelled  for  geographical, 
topographical  or  other  reasons  to 
transport  coal  from  a  lease  to  mine 
facilities  off  the  lease  where  it  is  sold." 
This  comment  also  suggested  granting  a 
transportation  allowance  under  any 
circumstances  where  coal  is  transported 
more  than  one  mile  from  the  Federal 
lease.  One  State  commenter  suggested 
that  all  transportation  operations,  on  or 
off  the  lease,  even  if  it  is  in-mine 
haulage,  should  be  granted 
transportation  allowances  if  the 
transportation  occurs  after  the  coal  is  in 
marketable  condition.  Another  State 
commenter  concluded  that  MMS  should 
ensure  that  transportation  allowances 
are  not  granted  for  in-mine  haulage. 

One  industry  commenter 
recommended  that  the  transportation 
regulations  should  take  into  account  the 
situation  where  in-mine  fransportation 
occurs,  but  the  coal  being  transported  is 
from  another  adjacent  but  distinct 
mine.  This  commenter  concluded  that 
transportation  in  this  situation  should  be 
eligible  for  an  allowance.  Two  other 
commenters.  one  State  and  one  Indian, 
similarly  recommended  inserting  the 
word  "necessary."  such  that  the  a^ected 
portion  of  the  regulation  would  read 
"means  an  allowance  for  the 
reasonable,  actual,  necessary  costs 
incurred  by  the  lessee  •  *  *." 

A  few  industry  commenters 
recommended  that  the  term  "remote"  is 
ambiguous  and  requires  clarification. 
Two  of  these  commenters  also  claimed 
the  term  "mine"  required  clarification. 
No  suggestions  as  to  additional 
clarifying  language  were  offered. 


MMS  Response:  The  MMS  recognizes 
that  transportation  costs  resulting  from 
the  movement  of  coal  throughout  the 
mine  complex  can  be  a  significant  cost. 
Traiuportation  costs  are,  in  fact,  a  large 
factor  in  determining  whether  a  coal 
deposit  can  be  mined. 

The  lessor  has  historically  not 
participated  in  the  cost  of  mining, 
including  the  costs  of  normal  mine 
processing  operations  and  any 
necessary  movement  of  mined  material 
about  the  mine  area.  The  lessor  has 
historically  shared  in  the  cost  of 
outbound  (long-distance)  transportation 
where  sales  occur  at  the  destination 
rather  than  the  mine.  This  existing 
policy  is  proposed  to  be  continued  with 
further  clarification  to  distinguish  those 
situations  where  the  lessor  should 
participate  in  the  cost  of  transportation. 

The  following  questions  are  posed  to 
implement  a  clarified  policy  regarding 
transportation  allowances. 

1.  Does  coal  transportation  occur  in 
what  cotdd  reasonably  be  considered 
the  vicinity  of  the  mine,  lease,  etc.. 
which  is  defined  by  some  administrative 
boundary  or  definition? 

An  affirmative  response  to  this 
question  would  constitute  de  facto  mine 
haulage  and  would  not  qualify  for  a 
transportation  allowance.  Coal 
movement  outside  the  lease  boundary 
from  where  it  was  extracted  but  inside  a 
larger  encompassing  mine  boundary  is 
not  unusual.  Any  coal  movement  about 
the  mine  premise  and  between  mine 
processing  facilities  is  at  the  direction  of 
the  mine  manager,  who  ultimately 
exercises  control  over  the  flow  of  coal 
from  the  point  of  extraction  through  all 
processing  circuits  and  loadout 
facilities. 

2.  Is  the  coal  transportation 
considered  a  normal  mining  operation? 

Coal  movement  from  the  pits  (in  the 
case  of  a  surface  mine)  or  the  portals  (in 
the  case  of  an  underground  mine)  to 
crushing  facilities,  preparation  plants, 
surge  bins,  stodcpiles.  silos  or  other 
storage,  loading,  or  sales  facilities  of  the 
mine  is  common  trade  practice  and 
considered  part  of  the  mining  operation. 

The  Minerals  Management  Service 
recognizes  that  it  is  not  only  a  necessary 
industry  practice  to  move  coal  to  and 
from  the  various  processing  facilities  but 
to  also  arrange  for  coal  to  enter  the 
stream  of  commerce  and  for  possession 
to  transfer  to  the  buyer.  Transportation 
recognized  as  necessary  to  the  operation 
of  the  mine  would  not  qualify  for 
transportation  allowances. 

3.  Does  the  transportation  of  coal 
occur  prior  to  the  first  point  where 
production  can  reasonably  be  marketed? 

The  mine  operator  is  responsible  for 
arranging  for  the  sale  and  transfer  of 


coal  to  buyers  in  the  marketplace.  The 
first  point  where  coal  may  be  marketed 
is  the  point  where  title,  possession,  and 
liability  of  loss  can  transfer  from  the 
mine  operator  to  buyers.  This  point  is 
normally  the  mine  loadout  facility. 

4.  Are  there  any  extraordinary  or 
exceptional  circumstances  involving 
coal  transportation  that  should  be 
considered  as  relevant  factors  or  that 
could  render  other  transportation 
allowance  eligibility  criteria  invalid? 

Under  normal  mining  conditions,  all 
transportation  occurring  prior  to  an 
f.o.b.  (free-on-board)  mine  sales  point 
would  be  bom  exclusively  by  the  lessee. 
However,  under  unusual  arrangements 
or  circumstances  that  create 
transportation  costs  that  are  uncommon 
or  which  are  beyond  the  established 
norm  for  that  area,  a  transportation 
allowance  could  be  granted. 

The  MMS  has  no  intent  to  provide 
transportation  allowances  for  routine  in- 
mine  transportation  costs,  which  every 
mining  operation  encounters  to  some 
degree.  In-mine  transportation  is  an 
integral  part  of  the  total  mining  process, 
the  cost  of  which  the  Federal  or  Indian 
owner  has  historically  not  shared 
Additional  discussion  of  transportation 
allowances  appears  later  in  this 
preamble.  The  MMS  notes,  however, 
that  under  the  definition  of  "mine."  no 
allowance  would  be  approved  for  coal 
transported  between  mine  facilities, 
including,  for  instance,  transportation 
between  the  pit  (or  portals,  in  the  case 
of  an  underground  mine)  and  he 
crusher,  or  for  transfer  from  the  crusher 
to  other  mine  surface  facilities,  including 
the  storage  and  loadout  facility. 

The  requirement  of  a  lessee  to 
perform  this  normal  in-mine  haulage  at 
no  cost  to  the  lessor  is  sometimes  lost 
because  the  nature  of  mineral 
occurrence  does  not  always  lend  itself 
to  convenient  clustering  of  mine 
facilities.  Other  competing  factors  such 
as  access  to  electrical  power,  water,  and 
long-distance  transportation  corridors, 
e.g.,  railroads,  highways,  or  political  or 
topographical  constraints  often  require 
compromised  mine  design. 

The  MMS  has  survejred  the  various 
types  of  minerals  produced  from  mines   ' 
on  Federal  and  Indian  leases  and  have 
found  that  all  lessees  engage  in  some 
degree  of  mine  haulage  and  normal 
processing  to  produce  a  marketable 
product  at  no  expense  to  the  lessor.  The 
MMS  routinely  considers  these  activities 
as  occurring  "at  the  mine,"  even  though 
the  mine's  facilities  are  not  necessarily 
near  the  point  of  extraction. 

"Area"  Comment  Two  industry 
respondents  stated  that  the  definition 
was  neither  relevant  nor  precise. 
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MMS  Response:  The  MMS  flnds  the 
term  "area"  to  be  relevant  because  of  its 
use  in  SS  20e.257(c](2)  (i)  and  (ii).  which 
sets  forth  the  first  two  valuation  criteria 
for  non-arm's-length  sales.  Under  the 
approach,  lessees  will  use  values 
established  under  comparable  arm's- 
length  coal  sales  contracts  for  coal  with 
similar  economic  and  quality 
characteristics  found  in  the  same 
geographic  region.  Therefore,  for 
example,  a  lessee  in  North  Dakota 
seeking  to  establish  a  value  for  its  non- 
arm's-length  coal  sales  could  not  resort 
to  coal  sales  contracts  in  Colorado  as  a 
means  of  estabhshing  a  royalty  value. 

"Arm's-length  contract"  The  definition 
of  "arm's-length  contract  generated 
numerous  comments  following  the 
January  15, 1987,  original  proposed 
rulemaking.  The  definition  in  that  earlier 
proposal  would  have  found  a  controlling 
interest  regardless  of  how  small  the 
ownership  between  the  two  persons 
was.  The  July  15, 1988,  notice  amended 
the  earlier  proposed  defmition. 

"Arm's-length  contract"  is  defmed  as 
a  contract  or  agreement  that  has  been 
arrived  at  in  the  marketplace  between 
independent,  nonafTiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  Affiliation  essentially 
would  be  a  control  test;  ownership  in 
excess  of  50  percent  constitutes  control; 
ownership  of  10  through  50  percent 
creates  a  presumption  of  control:  and 
ownership  of  less  than  10  percent 
creates  a  presumption  of  noncontrol 
which  MMS  can  rebut.  Contracts 
between  relatives  would  not  be  arm's- 
length  contracts.  To  be  considered 
arm's-length  for  any  production  month,  a 
contract  must  meet  the  requirements  of 
the  deHnition  for  that  month  as  well  as 
when  the  contract  was  executed.  Thus, 
if  two  contracting  parties  were  not 
affiliated  when  the  contract  was 
executed,  but  are  affiliated  now,  the 
contract  would  be  non-arm's-length. 

Alternatively,  if  two  parties  were 
affiliated  and  executed  a  non-arm's- 
length  contract,  but  subsequently 
divested  ownership  in  one-another,  that 
contract  would  continue  to  be  regarded 
as  non-arm's-length  until  such  time  that 
the  contract  terminates  or  is  replaced  by 
a  contract  negotiated  at  arm's-length. 

Comment:  One  State  commenter 
proposed  an  alternative  deHnition  that 
would  not  include  the  issue  of  control. 
This  commenter  also  stated  that 
regardless  of  which  defmition  is 
adopted.  "MMS  should  retain  the  ability 
to  review  contracts  (for  their  arm's- 
length  status]  as  they  relate  to  current 
sales." 

A  few  industry  commenters  stated 
that  MMS's  "Arm's-length  contract" 
definition  was  too  reliant  on  form  rather 


than  substance.  These  conunenters 
asserted  that  where  a  contract  was 
agreed  upon  when  the  parties  were 
nona^iliated  and  that  contract  has 
continued  unamended  even  though  the 
parties  have  since  become  affiliated,  the 
contract  should  be  viewed  as  "arm's- 
length." 

MMS  Response:  The  July  15, 1988. 
proposed  defmition  is  retained 
unchanged  in  the  Hnal  rules.  The  arm's- 
length  test  must  be  met  each  production 
month.  Contracts  entered  into  by 
independent  parties  lose  their  arm's- 
length  status  when  the  contracting 
parties  become  affiliated.  Cleariy,  any 
contract  signed  by  former  unaffiliated 
parties  would  only  continue  to  operate 
under  the  permission  of  the  controlling 
entity,  if  the  entity's  best  interest  is 
served.  The  MMS  does  not  consider 
such  a  contract  to  be  arm's-length. 

"Audit"  Comment  Several  industry 
respondents  and  one  Indian  respondent 
submitted  numerous  comments 
regarding  the  January  15, 1987,  proposed 
defmition  of  this  term.  Three  industry 
conunenters  requested  clarification 
regarding  who  conducts  audits  of 
royalty  payments  and  on  what  date  an 
audit  would  be  deemed  final.  Two 
industry  commenters  stated  a  need  to 
clarify  this  definition's  relation  to  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA). 
One  Indian  commenter  stated  that  the 
phrase  "production  verification"  should 
also  be  defmed.  One  commenter  stated 
that  MMS  should  be  required  to 
disseminate  audit  ffndings  to  Indian 
tribes  and  allottees  "as  ^eir  needs 
arise." 

MMS  Response:  The  MMS  is  the 
prime  auditing  authority  of  coal  royalty 
payments  from  either  Federal  or  Indian 
coal  lessees.  States  and  Indians  may 
also  audit  coal  royalty  payments  under 
the  provisions  of  individually  executed 
cooperative  agreements.  The  results  of 
an  audit  are  normally  considered  final 
when  the  lessee  accepts  the  audit 
findings  or  its  appeal  rights  are 
exhausted.  The  Federal  Government  is 
not  prevented  from  reopening  an  audit  if 
there  is  evidence  of  substantial  omission 
or  fraud.  The  definition  in  the  July  15, 
1988,  notice  modified  the  January  15, 
1987,  proposed  definition  by  deleting  all 
language  following  the  first  sentence  of 
the  definition.  The  deleted  material  was 
only  intended  to  be  explanatory.  These 
final  rules  contain  the  July  15, 1988, 
proposed  definition  unchanged  from  that 
proposal. 

"Coal  washing"  Comment-  Several 
respondents  provided  comments 
concerning  this  definition.  Several 
industry  commenters  recommended 
revising  this  definition  from  "Coal 


washing"  to  "Coal  processing."  Support 
for  this  modification  provided  in  these 
comments  followed  the  same  rationale 
as  stated  earlier  Other  methods  of 
beneficiation  besides  coal  washing  may 
increase  the  value  of  coal.  One 
commenter  further  explained,  "The 
definition  of  coal  washing  should  be 
rewritten  to  clarify  that  these  processes 
are  included  and  provide  incentives  to 
develop  new  tecimologies  for  increased 
or  different  federal  coal  use."  One 
Indian  commenter  recommended 
deleting  the  deffnition  entirely  but 
offered  no  reasoning. 

MMS  Response:  "The  MMS  responded 
to  these  issues  earlier  at  the  discussion 
of  the  term  "Allowance." 

Comment:  The  MMS  received  many 
comments  from  industry  respondents 
stating  that  all  preparation  costs  should 
be  excluded  from  the  royalty  value. 

MMS  Response:  The  details  of  these 
comments  and  MMS's  response  to  them 
were  published  in  the  July  15, 1988  (53 
FR  26942),  notice.  The  reader  should 
refer  to  tlie  referenced  issue  of  the 
Federal  Register. 

The  final  rules  maintain  the 
longstanding  requirement  for  the  lessee 
to  place  the  mined  product  in 
maricetable  condition  at  no  expense  to 
the  lessor.  An  extensive  discussion  of 
the  "marketable  condition"  requirement 
is  contained  earlier  in  this  preamble. 

"Contract"  Comment:  Several 
industry  respondents  provided 
comments  recommending  deletion  of  the 
phrase  "that  with  due  consideration 
creates  an  obligation"  from  the 
proposed  definition.  Two  commenters 
stated  the  phrase  was  "unnecessary  and 
confusing." 

MMS  Response:  The  MMS  considers 
the  elements  of  consideration  and 
obligation  to  be  fundamental  elements 
of  coal  sales  contracts.  These  rules 
retain  the  language  of  the  January  15, 

1987,  proposed  rulemaking. 
"Gross  proceeds"  Comment: 

Following  the  original  January  15, 1987. 
proposed  rulemaking,  MMS  received 
many  comments  on  the  definition  of 
"Gross  proceeds."  Many  comments 
were  concerned  with  the  proposal  to 
exclude  the  AML  fee  and  Black  Lung 
excise  tax  from  the  value  of  coal.  An 
extensive  description  of  those  comments 
appeared  in  the  preamble  to  the  July  15, 
1988  (53  FR  26942).  notice.  Readers 
should  refer  to  the  referenced  issue  of 
the  Federal  Register  to  review  those 
comments  and  MMS's  response. 
Comments  received  since  the  July  15, 

1988,  notice  regarding  the  inclusion  or 
exclusion  of  the  AML  fee.  Black  Lung 
excise  tax,  and  other  taxes  or  fees  are 
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addressed  in  tiie  discussion  of 
§  206.257(b). 

MMS  Response:  There  is  no  doubt,  for 
example,  that  when  the  purchaser  pays 
$10/ton  for  coal,  that  is  the  lessee's 
gross  proceeds.  Whether  all  of  that  $10 
is  royalty-bearing  is  a  separate  issue 
and  is  addressed  below  in  S  206.257(bJ. 

Comment  Many  commenters 
including  States,  Indians,  and  industry, 
conunented  that  they  favored 
recognizing  all  forms  of  consideration 
received  by  the  lessee  for  purposes  of 
valuing  Federal  and  Indian  coal.  Several 
industry  respondents  opposed  the 
concept  of  including  noncash  forms  of 
consideration  such  as  providing 
crushing  or  loading  services  to  the 
lessee.  One  commenter  maintained: 
"There  may  be  occasions  when  there 
truly  is  significant  consideration  given  to 
the  seller  which  is  not  included  in  the 
actual  sales  price  of  the  coal.  When  that 
is  the  case,  then  there  is  justification  to 
collect  royalty  on  such  consideration." 
This  commenter  concluded,  however, 
that  the  proposed  rules  do  not  define 
what  is  significant. 

MMS  Response:  The  MMS  partially 
responded  to  this  issue  as  it  was  raised 
in  the  discussion  of  "grandfathering." 
The  MMS's  policy  is  restated  again  to  be 
very  clear  on  this  issue.  The  MMS  has 
always  required  royalty  to  be  paid  on  all 
components  of  produced  coal  value, 
including  those  components  of  a  coal 
sales  agreement  that  are  not  in  the  form 
of  cash  and  are  not  imbedded  in  the 
price.  As  stated  in  the  January  15, 1987. 
proposed  rulemaking,  "The  definition  of 
gross  proceeds  is  intended  to  be 
expansive  to  ensure  that  it  includes  all 
the  benefits  flowing  from  the  purchaser 
to,  or  on  behalf  of,  the  seller  for  the 
disposition  of  the  coal  *  *  *." 

The  rationale  for  this  policy  is  that  a 
mine  operator  can  benefit  equally  from 
transactions  involving  noncash  as  well 
as  cash  benefits.  In  other  words,  cost 
avoidance  can  contribute  as  much  to 
overall  firm  profitability  as  incoming 
revenues  can.  However,  the  royalty 
owner  likewise  is  entitled  to  receive  a 
share  of  the  noncash  value  components 
received  by  the  lessee.  Any  other 
proposition  is  unacceptable  because  the 
outcome  would  clearly  represent  royalty 
assessed  on  an  amount  that  represents 
less  than  the  full  value  of  coal. 

Comment  Many  industry  commenters 
stated  that  the  use  of  "gross  proceeds 
valuation"  does  not  have  a  basis  in  law. 
One  commenter  supported  this  position 
by  stating  that,  "The  words  'gross 
proceeds'  do  not  appear  in  the  Mineral 
Leasing  Act  of  1920.  Section  7  of  the  Act. 
as  amended  in  1976,  established  a 
royalty  based  on  coal's  value."  This 


reasoning  was  e)q;>ressed  as  support  in 
other  conunents. 

MMS  Response:  Section  7  of  the  MLA. 
as  amended  by  FCLAA,  requires  royalty 
to  be  paid  on  "the  value  of  coal  as 
defined  by  regulations."  The  regulations 
in  effect  since  1976  have  required 
royalty  to  be  based  on  "gross  value." 
Although  the  "gross  proceeds"  term 
herein  is  new,  it  is  not  forwarding  a  new 
concept.  The  selection  of  the  term  "gross 
proceeds"  is  to  assure  regulatory 
consistency  within  MMS  and  is  an 
exercise  of  discretion  provided  by 
statute. 

Comment  Some  industry  commenters 
stated  that  MMS  should  not  use  the 
gross  proceeds  established  under 
contracts  signed  in  the  1970's.  One 
respondent  commented  that  "These 
negotiated  coal  prices  are  over-inflated 
and  not  indicative  of  fair  maricet  value. 
They  were  contracted  during  the  'oil 
crisis'  and  the  moratoriums  on  federal 
coal  leasing."  The  commenter  advocates 
that  MMS  "should  develop  a  method 
that  takes  into  account  the  average  coal 
price  at  each  mine  and  does  not 
consider  those  1970's  contracts  as 
indicative  of  fair  market  value."  Another 
industry  commenter  offered  an 
alternative  proposal  where  royalty 
would  l>e  based  on  the  average  price  of 
a  geographic  area  if  "the  current  'arm's- 
length'  price  exceeds  the  average  price 
for  coal  sold  in  the  same  geographic 
area  by  20  percent  or  more  *.  *  *." 

AfAfS  Response:  For  arm's-length 
contracts,  MMS  does  not  believe  that 
there  is  any  justification  for  receiving  a 
royalty  based  on  less  than  a  contract 
sales  price  regardless  of  when  the 
contract  was  signed.  The  lessee  receives 
the  benefit  of  a  higher  price  and  the 
royalty  owner  is  entitled  to  share  in  that 
benefit.  Non-arm's-length  situations  are 
addressed  later  in  this  preamble. 
Interestingly,  a  similar  issue  was  raised 
several  decades  ago.  The  conclusion 
was  as  follows:  "ftices  specified  in 
contracts  made  years  ago,  but  still 
effective,  are  just  as  significant  a  part  of 
present  maricets  for  natural  gas  as  those 
made  yesterday,  or  those  which  may  be 
made  tomorrow."  (Federal  Power 
Commission.  Natural  Gas  Investigation 
222  [Docket  No.  G-580, 1948]). 

Many  comments  were  received  on  the 
take-or-pay  issue  prior  to  the  July  15. 
1988  (53  FR  28942).  notice.  Those 
comments  were  summarized  in  this 
referenced  notice  and  will  not  be 
repeated  here. 

Numerous  comments  on  the  take-or- 
pay  issue  were  received  since  the  July 
15. 1988.  notice.  The  MMS  responded  to 
the  issue  of  take-or-pay  payments  and 
similar  type  payments  earlier  in  this 
preamble.  The  MMS's  response  also 


explains  changes  to  the  "gross 
proceeds"  definition  that  have  been 
made  to  conform  to  the  Fifth  Circuit 
Court  of  Appeals  decision  regarding 
take-or-pay. 

The  remaining  definition  of  gross 
proceeds  remains  unchanged  from  the 
July  15, 1968,  notice. 

The  definition  of  "gross  proceeds" 
includes  the  total  monies  and  other 
consideration  "accruing"  to  the  lessee. 
Because  the  definition  of  arm's-length 
contract  does  not  include  any  provisions 
which  address  the  concept  that  such 
contracts  must  reflect  the  entirety  of  the 
agreement  between  the  parties.  MMS 
concluded  that  the  definition  of  gross 
proceeds  should  be  sufficiently  broad  to 
encompass  all  consideration  to  which 
the  lessee  is  entitled.  The  term 
"accruing"  is  intended  to  accomplish 
this  purpose. 

"Lease"  Comment  Seven  industry 
and  one  Indian  respondent  submitted 
comments  regarding  this  proposed 
definition.  One  commenter  stated  that 
the  definition  was  too  broad,  and  six 
other  commenters  advocated  redefining 
the  term  to  exclude  arrangements  that 
are  not  leases,  such  as  profit-sharing 
arrangements  or  joint  ventures.  Three 
other  commenters  suggested  that  MMS 
should  adopt  BLM's  definition  of  lease 
as  found  at  43  CFR  3400.0-5(r),  stating 
that  there  was  no  need  for  two  bureaus 
of  the  same  Department  to  have 
different  definitions  of  the  same  term. 

MMS  Response:  The  definition  of 
"Lease"  is  largely  a  restatement  of  the 
defmition  of  that  term  as  defined  by 
various  statutes. 

"Lessee"  Comment  Ten  industry 
commenters  stated  that  the  definition 
was  too  broad  and  "subject  to 
misconception,"  and  that  MMS  should 
redefine  this  term  to  eliminate  persons 
who  pay  royalties  but  have  no  interest 
in  the  lease.  As  explained  by  one 
commenter,  "It  (the  definition]  could,  for 
instance,  include  as  a  'lessee'  a  coal 
buyer  who  in  the  coal  sales  contract 
agrees  to  reimburse  the  coal  miner  for 
royalties  payable." 

MMS  Response:  The  term  "lessee"  as 
defined  in  these  rules  does  not  extend  to 
an  unaffiliated  coal  buyer,  which  under 
a  coal  sales  contract  agrees  to  reimburse 
the  lessee  for  royalty  expenses.  The 
lessee  cannot  contract  away  an 
obligation  created  by  the  taking  of  a 
lease.  Further,  failure  of  a  coal  buyer  to 
render  payment  to  the  lessee  does  not 
relieve  the  lessee  of  its  obligation  to 
submit  royalty  payments  for  coal  sold 
from  a  Federal  or  Indian  coal  lease.  The 
definition  does,  however,  include  a  coal 
buyer  who  agrees  to  report  and  pay  the 
royalty  to  the  MMS. 
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"Like-quality  coal"  CommenL  One 
industry  respondent  questioned  the 
meaning  of  the  word  "similar." 
Speciflcally,  the  comment  asked  how 
much  variation  in  the  chemical  and 
physical  characteristics  would  be 
allowed  within  the  term  "similar." 

MMS  Response:  In  general,  MMS 
would  consider  two  coals  to  be  similar  if 
they  fall  within  the  same  coal 
classification,  as  set  forth  by  The 
American  Society  for  Testing  Materials 
(ASTM)  Standard  D-38&  However. 
MMS  cautions  that  these  general 
tolerances  for  the  similarity  test  are  not 
conclusive.  Btu.  ash,  sulfur,  and 
moisture  content,  and  in  specific 
situations  other  tests  such  as 
washability,  drop  shatter  test,  test  for 
water  soluble  alkali  or  other  tests  may 
be  necessary  to  conclude  similarity. 

"Net-back  method"  CommenL 
Numerous  industry  respondents 
submitted  comments  on  the  proposed 
defmition  that  was  contained  in  the 
January  15, 1987,  proposed  rulemaking. 
Two  commenters  advocated  taking  into 
consideration  only  the  actual  cost  of 
transportation,  thus  eliminating  costs 
such  as  coal  handling,  washing,  etc., 
from  the  net-back  calculations.  One 
commenter  suggested  changing  the 
definition  to  mean  a  procedure  for 
valuing  produced  coal  at  the  mine- 
mouth  when  a  sale  has  taken  place 
downstream  from  the  lease  or  mine. 
Similarly,  other  commenters  who 
advocated  the  "depletion  income" 
valuation  method  offered  an  alternative 
proposal  by  defining  the  term  to  mean 
"a  procedure  for  valuing  coal 
downstream  from  the  lease  or  mine 
working  back  from  the  point  of  gross 
royally  valuation  to  arrive  at  net  royalty 
value  at  the  first  point  of  marketable 
condition."  Any  transportation, 
washing,  or  handling  services  would  not 
be  included  in  the  "net  royalty  value." 
One  commenter  stated  that  the 
definition  should  be  deleted  as  it  is 
unnecessary  under  its  proposed 
alternative  "fair  market  value 
approach."  One  commenter  stated  that 
the  "point  of  measurement  for  royalty 
purposes"  is  not  specified  in  the 
definition  and  questioned  how  that  point 
would  be  determined.  One  commenter 
recommended  modifying  the  definition 
"to  recognize  that  it  is  a  procedure  for 
determining  the  value  of  coal  at  the 
point  of  extraction."  This  commenter 
advocated  also  including  "all  portions  of 
the  value  added  to  the  coal  as  a  result  of 
post-extractive  processes." 

MMS  Response:  The  definition  in  the 
July  15, 1988.  notice  which  has  been 
carried  forward  unchanged  in  these  final 
rules,  substantially  revised  the  earlier 


proposal.  The  MMS  will  not  permit  any 
expense  incurred  prior  to  the  point 
where  the  mineral  is  placed  in 
marketable  condition  to  be  included  in  a 
net-back  valuation  method.  To  permit 
otherwise  would  contradict  long- 
standing Department  of  the  Interior 
policy  and  would  deny  equal  royalty 
treatment  to  other  lessees,  which  cannot 
avail  themselves  of  a  net-back  valuation 
procedure.  Therefore,  the  definition 
contained  in  this  rulemaking  has  been 
streamlined  but  the  concept  is 
unchanged.  The  MMS  will  use  a  net- 
back  valuation  method  only  when  other 
methods  of  determining  value,  such  as 
those  specified  in  the  rules,  are 
inapplicable.  In  doing  a  net-back,  MMS 
will  start  at  the  first  point  at  which  a 
market  value  for  the  product  can  be 
determined,  and  will  deduct  costs  of 
transportation,  washing,  handling,  etc. 
to  reach  a  value  for  royalty  purposes. 

"Net  output"  Comment-  Two  industry 
respondents  requested  that  the  term  be 
redefined  to  mean  "the  quantity  of  coal 
delivered  to  the  purchaser."  The 
commenter  supported  this  change  to 
"make  the  definition  more  accurate  and 
readable." 

MMS  Response:  The  MMS  believes 
the  term  "produced"  provides  more 
flexibility  and  accuracy  by  including 
such  situations  as  retention  of  washed 
coal  by  the  on-site  washer  for  purposes 
of  drying  coal  or  space  heating. 

"Person"  Comment:  Three  industry 
respondents  requested  that  the 
definition  be  revised.  Two  advocated 
changing  the  definition  to  read  "  'Person' 
means  any  individual  or  legal  entity." 
One  commenter  justified  the  proposed 
change  by  stating  that  "This  revision  is 
intended  to  make  the  definition  legally 
sound,  less  confusing  and  less  subject  to 
being  misconstrued." 

MMS  Response:  The  MMS's  definition 
of  "person"  is  consistent  with  sound 
legal  principles  and  other  statutes. 

"Selling  arrangement"  Comment- 
Several  industry  respondents 
commented  that  this  definition's 
meaning  and  purpose  in  the  regulations 
are  unclear  and  should  be  deleted. 

MMS  Response:  The  term  "selling 
arrangement"  is  used  in  S  206.262 
'Transportation  allowances-general." 
The  purpose  of  the  term,  as  it  is  used  in 
the  rule,  is  to  prohibit  the  transfer  of 
transportation  costs  incurred  under  one 
particular  sale  to  other  sales  not 
involving  transported  coal.  It  also 
clarifies  that  although  present  royalty 
reporting  requirements  for  Form  MMS- 
4014  allow  aggregated  reporting  of  sales, 
for  purposes  of  allowances  these 
deductions  will  be  by  individual 
contractual  sales  arrangement.  These 


final  rules  adopt  the  ]uly  15. 1988.  notice 
definition. 

"Severance  tax" — Because  these  final 
rules  adopt  Recommendation  VII-5  of 
the  Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  that  "the 
base  for  calculating  Federal  royalty 
payments  should  be  the  fo.b.  price 
minus  all  State  and  local  severance  and 
similar  taxes,"  a  definition  of 
"Severance  tax"  has  been  added  to  this 
section.  The  intent  of  this  definition  is 
that  only  State  and  local  production- 
related  taxes  may  be  excluded  from  the 
Federal  coal  lessee's  gross  proceeds  and 
that  other  taxes  and  royalties  may  not 
be  excluded. 

"Spot  market  price" — The  July  15, 
1988,  notice  included  a  definition  of         | 
"spot  market  price."  Although  no  i 

comments  were  received  on  this 
definition.  MMS  wishes  to  make  clear 
its  intent  through  the  following 
explanation.  The  definition  provides: 
"The  price  received  under  any  sales 
transaction  when  planned  or  actual 
deliveries  span  a  short  period  of  time, 
usually  not  exceeding  one  year."  The 
term  "planned"  is  used  because  duly 
executed  spot  sales  contracts  providing 
for  near  term  future  sales  would  be 
evidence  of  market  value  at  that  time. 

This  definition  is  adopted  unchanged 
in  the  linal  rules. 

Section  206.262    Information  collection 

Comment:  One  industry  and  one 
Indian  respondent  commented  on 
MMS's  proposed  information  collection 
requirements.  The  industry  commenter 
stated,  "Collection  of  washing  and    ' 
transportation  allowance  data  is 
lumecessary  with  a  market  value  test" 
valuation,  as  opposed  to  a  gross 
proceeds  requirement.  (The  detailed 
discussion  of  alternative  valuation 
proposals  is  contained  at  §  206.257(b).) 
The  Indian  conunenter  requested  that 
MMS  "clarify  that  this  information  will 
be  available  to  Indian  tribes  on  request 
for  use  in  tribal  management  progii 

MMS  Response:  The  MMS  will 
respond  to  the  alternative  valuation 
procedures  in  the  responses  to 
comments  at  \  206.257(b).  With  respect 
to  the  sharing  of  mineral  lease  data  with 
Indians,  it  is  MMS  policy  to  provide  the 
Indian  lessor  any  information  relevant 
to  its  specific  Indian  leases,  provided 
the  Indian  lessor  agrees  to  safeguard 
certain  proprietary  financial  and  trade 
information. 

Section  206.253    Coal  subject  to 
royalties — General  provisions 

CommenL  The  MMS  received  many 
comments  from  numerous  industry 
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respondents  and  one  Indian  respondent 
concerning  proposed  S  206.253.  One 
industry  commenter  recommended  that 
no  changes  be  made  to  this  section. 
Numerous  industry  respondents 
submitted  many  comments  objecting  to 
the  provisions  of  paragrpah  (a).  Five 
commenters  stated  that  only  coal 
produced  under  a  resource  recovery  and 
protection  plan  should  be  subject  to 
royalty.  One  commenter  explained  that 
"ELM  approves  of  the  lessee's  Resource 
Recovery  and  Protection  Plan  and 
thereby  approves  of  the  quaUty  and 
quantity  of  that  coal  which  must  be 
recovered  •  ♦  •/•  The  commenter  "urged 
that  the  rules  provide  that  so  long  as  the 
Resource  Recovery  and  Protection  Plan 
is  being  achieved,  no  royalties  be 
charged  for  coal  which  is  not  mined 
pursuant  to  that  plan."  Four  other 
conunenters  stated  paragraph  (a)  was  a 
duplication  of  BLM's  existing  authority 
for  Maximum  Economic  Recovery 
(MER).  One  commenter  noted.  "The 
BLMs  Maximum  Economic  Recovery 
regulations  already  serve  to  define  how 
the  reserve  will  be  produced. "  One 
commenter  objected  to  paragraph  (a), 
stating  that  the  requirement  to  pay 
royalties  "on  coal  avoidably  lost  does 
not  take  into  consideration  the  real 
world  of  mine  operation  and  business." 
Indian  commenters  stated  royalty 
should  be  due  on  all  coal,  including  that 
coal  unavoidably  lost.  Five  odier 
commenters  stated  that  paragraph  (a) 
was  inadequate  in  other  respects.  One 
Indian  commenter  stated  that  this 
paragraph  failed  to  deal  with  theft.  Two 
other  commenters  stated  it  did  not 
adequately  define  "avoidably  lost."  One 
commenter  stated  this  paragraph  would 
impose  a  royalty  on  coal  too  thin  to 
mine  or  too  poor  a  quality  to  use  at  a 
utility  plant.  One  industry  commenter 
stated  that  paragraph  (a)  refers  to  coal 
"which  is  'unavoidably  lost  as 
determined  by  BLM  pursuant  to  43  CFR 
Group  3400"  "  but  noted  that  "the  Group 
3400  regulations  do  not  address  the 
concept  of  'unavoidably  lost* " 

MMS  Response:  The  BLM  determines 
the  quantity  of  coal  subject  to  royalty 
under  its  production  verification 
responsibilities.  Section  206.253(a)  does 
not  duplicate  or  usurp  BLM's 
responsibilities  pursuant  to  43  CFR 
Group  3400.  MMS  points  out,  however, 
that  coal  avoidably  lost  is  subject  to 
BLM's  scrutinty  under  43  CFR  Group 
3400  performance  standards.  Coal  which 
cannot  be  produced  for  various  reasons, 
and  is  not  mined,  in  compliance  with  the 
BLM-approved  Resource  Recovery  and 
Protection  Plan  would  not  be  subject  to 
royalty.  However,  the  Federal  or  Indian 
lessor  does  not  bear  the  economic 


burden  of  absorbing  losses  due  to  the 
actions  of  an  imprudent  operator.  In 
regards  to  theft,  BLM  may  consider 
stolen  coal  avoidably  lost  and  thus 
subject  to  royalty. 

One  industry  commenter  stated  that 
although  MMS  uses  the  word 
"produced"  in  paragraph  (a),  the  word  is 
not  defined  in  the  proposed  regulations. 
Tliis  commenter  also  offered  a 
definition:  "(CJoal  is  produced  for 
royalty  purposes  when  it  is  severed  and 
placed  in  commercially  salable 
condition,  and  then  eidier  sold, 
consumed,  or  otherwise  disposed  of." 
This  commenter  further  noted  that  the 
use  of  the  term  "produced"  in  paragraph 
(a)  was  inconsistent  with  the  gross 
proceeds  approach  of  the  regulations. 

MMS  Response:  The  MMS  accepts  the 
common  usage  and  meaning  of  the  word 
"produced,"  and  believes  no  definiton  in 
the  regulations  is  necessary.  The  MMS 
discussed  this  issue  in  greater  depth  in 
the  general  comments  regarding  take-or- 
pay  and  similar  type  payments.  The 
MMS  agrees  with  the  commenter  that 
coal  "produced"  is  relevant  to  coal  that 
may  bMB  used  by  the  lessee  on-lease  or 
off-lease,  but  not  sold. 

The  intent  of  paragraph  (a)  is  to  make 
clear  that  royalty  is  due  when  coal  is 
used,  sold,  or  otherwise  produced  and 
disposed  of  by  the  lessee  on  or  off  the 
lease.  These  final  rules  include, 
unchanged,  the  regulation  as  it  was 
proposed  in  the  July  15. 1988,  notice. 

CommenL  One  industry  comment 
stated  that  coaL  free-of-charge,  is 
provided  to  the  Indian  lessor.  'This 
commenter  noted  that  royalty  should  not 
be  charged  on  that  coal. 

MMS  Response:  The  MMS 
understands  that  coal  provided  free-of- 
charge  to  the  Indian  lessor  is  explicitly 
provided  for  by  lease  terms.  These  rules 
explicitly  provide  for  lease  terms  to 
govern  where  specifically  inconsistent 
with  these  rules.  See  §  206.250(b). 

CommenL  Several  industry 
respondents  provided  comments 
discussing  paragraph  (b).  Two 
commenters  requested  that  MMS  clarify 
the  language  of  paragraph  (b)  to  state 
that  insurance  payments  received  by  the 
lessee  for  losses  other  than  coal  would 
not  be  royalty  bearing.  One  commenter 
suggested  adding  the  phrase  "for  the 
coal  lost"  to  the  end  of  paragraph  (b)  as 
it  was  proposed. 

MMS  Response:  The  regulations 
published  in  the  January  15, 1987  (52  FR 
1840),  proposed  rulemaking  were 
changed  in  the  July  15, 1988  (53  FR 
26042).  notice  to  clarify  MMS's  intent  on 
this  issue.  Royalty  will  be  due  only  on 
insurance  monies  received  by  the  lessee 


for  the  loss  of  coal.  Royalty  will  not  be 
due  on  insurance  monies  received  for 
replacement  of  equipment  or  real  estate. 
The  July  15, 1988.  notice  language  has 
been  adopted  in  the  final  rules. 

CommenL  One  industry  commenter 
questioned  if  it  were  necessary  "to 
determine  if  the  insurance  contract  is 
arm's-length  and  go  through  the 
procedures  of  30  CFR  206.257r' 

MMS  Response:  The  MMS  beheves 
that  the  issue  of  arm's-length  versus 
non-arm's-length  insurance  payments  is 
not  relevant  in  this  situation.  In  the 
instance  of  coal  avoidably  lost,  MMS 
would  determine  the  value  of  the  coal 
pursuant  to  §  206.257. 

Comment-  Two  industry  commenters 
stated  that  no  royalty  was  due  on 
insurance  proceeds.  One  commenter 
explained,  "An  insurance  payment  is  a 
contractiial  agreement  between  the 
lessee  and  a  third  party  by  which  the 
lessee  has  shifted  the  risk  of  losses  to 
the  third  party  through  the  payment  of 
certain  insurance  premiums."  A  few 
industry  commenters  stated  that  the 
lessor  should  carry  its  own  insurance  or 
share  in  the  lessee's  insurance  premiums 
if  the  lessor  wished  to  indemnify  itself 
from  losses. 

MMS  Response:  Royalty  is  due  on 
insurance  proceeds  because  the 
insurance  payment  compensates  the 
lessee  for  the  loss  of  Federal  or  Indian 
coal.  If  not  for  the  production  and  loss  of 
the  Federal  or  Indian  coal,  the  lessee 
would  not  receive  the  insurance 
payment  Once  severed  from  the  lease, 
protecting  coal  is  the  responsibility  of 
the  lessee  until  risk  of  loss  has  been 
transferred  to  the  purchaser.  Where  the 
protection  extends  to  insurance 
coverage,  that  coverage  also  reduces  the 
lessor's  risk  on  the  royalty  portion, 
which  represents  an  undivided  interest 
on  all  production  fit>m  Federal  and 
Indian  leases. 

CommenL  Section  206.253(c),  which 
requires  royalty  to  be  paid  on  coal 
recovered  from  waste  piles  or  slurry 
ponds,  received  several  comments  from 
respondents.  One  commenter  agreed 
with  this  paragraph.  Two  commenters 
stated  that  the  record  keeping 
requirements  relating  to  the  allocation  of 
coal  "may  be  difficult  since  the  'event' 
at  issue  may  have  occurred  10-12  years 
in  the  past" 

MMS  Response:  The  record  keeping 
requirements  are  not  new.  Correct 
allocation  of  Federal  and  non-Federal 
production  (or  Indian/non-Indian)  is  a 
consistent  obligation  of  lessees.  See.  for 
example,  30  CFR  211.63(k)  of  the  July  3a 
1982,  Minerals  Management  Service 
final  rulemaking  for  Coal  Exploration 
and  Mining  Operations  (47  FR  33192).  If 
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adequate  records  have  been  discarded 
over  time,  production  estimates 
approved  by  BLM  would  be  sufficient 
for  royalty  determination  purposes. 

Comment  One  industry  commenter 
posed  the  question  of  how  to  account  for 
coal  in  waste  pits,  which  was  derived 
"from  multiple  Federal  leases  and  both 
Federal  and  non-Federal  lands?"  This 
commenter  further  maintained  that  the 
requirements  of  paragraph  (c)  are  both 
"unreasonable  and  unenforceable." 

MMS  Response:  Specific  cases 
involving  allocation  issues  will  be  dealt 
with  on  a  case-by-case  basis,  if 
complete  production  records  were  kept 
by  the  lessee,  correct  allocation  of  coal 
in  waste  pits  will  not  be  difficult. 

Comment:  One  industry  commenter 
recommended  that  "there  has  been  no 
prior  obligation  to  keep  such  records  [as 
required  by  paragraph  (c)]." 

MMS  Response:  The  commenter  is 
incorrect.  Production  records  have 
always  been  required  to  be  kept  in  order 
to  verify  coal  production  removed  from 
a  lease.  See  30  CFR  211.63(k)  (July  3a 
1982)  (47  PR  33192).  Minerals 
Management  Service  final  rulemaking 
for  Coal  Exploration  and  Mining 
Operations.  Prior  to  that  rulemaking,  see 
30  CFR  211.66(a)  (May  17, 1976)  (41  PR 
20271).  final  rulemaking. 

Comment-  One  industry  commenter 
stated  that  paragraph  (c)  [S  206.255(c)] 
in  the  January  15, 1978,  proposed 
rulemaking]  should  be  revised  to  reflect 
that  royalties  are  due  when  coal  is  sold 
or  used,  "not  at  the  time  of  recovery." 

MMS  Response:  This  comment  is 
reasonable  and  the  regulations  were 
changed  in  July  15. 1988.  notice  to 
require  royalty  payments  when  the  coal 
recovered  from  waste  or  slurry  ponds  is 
used,  sold,  or  otherwise  disposed.  This 
language  has  been  carried  through  to  the 
final  rules. 

Comment  One  industry  commenter 
stated.  "MMS  should  address  the 
possible  situation  where  waste  piles  and 
slurry  ponds  may  contain  coal  produced 
using  both  underground  and  surface 
methods." 

MMS  Response:  The  MMS  wll 
investigate  such  a  situation  when  or  if  it 
occ  s:  however,  MMS  is  convinced  that 
if  proper  records  were  retained  by  the 
lessee,  correct  allocation  and  royalty 
calculation  is  feasible. 

Section  206.254    Quality  and  quantity 
measurement  standards  for  reporting 
and  paying  royalties 

Comment.  Numerous  industry 
respondents  submitted  comments 
relating  to  S  206.254.  One  commenter 
recommended  no  changes  to  this 
section.  Nine  respondents  objected  to 
the  quality  reporting  standards  set  forth 


in  paragraph  (a).  Two  commenters 
believed  the  requirements  of  paragraph 
(a)  are  burdensome  and  recommended 
deletion.  One  commenter  continued  by 
asserting  that  "MMS  is  requesting  a 
great  amount  of  unnecessary 
information."  Three  other  commenters 
similarly  stated  that  there  was  "no 
legitimate  governmental  interest  in 
receiving  this  information,  particularly  if 
the  coal  is  being  sold  pursuant  to  a  bona 
fide  arm's-length  coal  supply  agreement. 
Federal  coal  royalties  are  calculated  on 
quantity  and  price." 

MMS  Response:  Such  information  is 
necessary  so  that  MMS  may  perform  its 
oversight  functions.  The  MMS  believes 
that  such  information  should  be  readily 
available  for  purposes  of  properly 
analyzing  values  used  for  coal  sold 
under  non-arm's-length  conditions.  The 
valuation  of  coal  sold  under  non-arm's- 
length  conditions  normally  requires  a 
comparison  to  like-quality  coal  sold  in 
the  same  area  under  arm's-length 
conditions.  The  requirement  to  provide 
such  information  to  MMS  is  specified  at 
30  CFR  Part  218.  The  reporting 
regulations  of  S  206.254(a)  for  coal  are 
more  specific,  but  do  not  impose 
additional  requirements. 

Comment.  Several  commenters 
requested  that  MMS  clarify  paragraph 
(a)  to  require  that  quality  information  be 
submitted  once  a  month  for  a 
representative  shipment  providing  no 
extraordinary  bonuses  or  penalties  were 
incurred  by  the  lessee  during  the  month. 

MMS  Response-.  Section  206.257 
requires  lessees  to  perform  coal  quality 
analysis  at  intervals  set  forth  in  their 
contracts,  but  in  no  case  less  than 
quarterly.  However,  the  reporting  of 
those  analyses  to  MMS  should  be 
consistent  with  the  standards  contained 
in  30  CFR  Part  216.  The  MMS 
contemplates  that  the  weighted  average 
of  all  shipments  during  a  reporting 
period  will  be  reported  because  coal 
lessees  do  not  report  the  details  of 
individual  shipments  unless  only  one 
shipment  was  made  during  the  reporting 
period. 

Comment  One  commenter  requested 
that  the  provisions  of  paragraph  (a)  be 
revised  to  address  "the  circumstance 
where  the  sales  contract  does  not 
provide  the  intervals  at  which  quality 
determinations  will  be  made." 

MMS  Response:  The  MMS  concurred 
with  the  comment  and  accordingly 
incorporated  clarifying  language  in  the 
July  15, 1968,  notice.  For  the  general  case 
in  which  a  sales  contract  does  not 
provide  the  intervals  at  which  quality 
determinations  will  be  made,  quality 
tests  will  be  performed  not  less  than 
quarterly. 


Comment  One  commenter 
recommended  amending  paragraph  (a) 
such  that  the  quarterly  coal  quality  tests 
would  only  be  required  "if  coal  on 
which  royalty  is  due  was  mined  during 
that  period." 

MMS  Response:  Quality  tests  would 
be  performed  at  intervals  specified  in 
the  coal  contract  but  not  less  than 
quarterly.  The  reporting  of  those  quality 
parameters  should  be  consistent  with 
the  reporting  requirements  of  30  CFR 
Part  216. 

MMS  received  a  few  comments 
concerning  paragraph  (b).  The 
commenters  recommend  amending 
paragraph  (b)  to  exclude  "extraneous 
ash  and  moisture  (from  the  weight]  (i.e., 
that  not  found  to  be  inherent  in  the  coal 
itself)  before  calculating  royalties."  The 
commenter  cited  A./.  Taft  Coal  Co.  v. 
U.S..  606  F.  Supp.  366  (D.  Ala.  1984),  affd 
760  F.  2d  279  (11th  Cir.  1985)  in  support 
of  this  proposal.  Another  commenter 
stated  that  the  weight  of  water  added 
for  dust  suppression  should  be 
deducted. 

MMS  Response:  Under  the  valuation 
rules,  coal  royalties  are  based  on  gross 
proceeds.  Thus,  to  the  extent  that  ash 
and  moisture  penalties  effect  gross 
proceeds,  the  Federal  or  Indian  lessor 
also  shares  in  the  reduced  revenues 
received  for  the  sale  of  coal  containing 
excessive  impurities.  Additional 
discounts  for  coal  weight  contributed  by 
impurities  are  inconsistent  with  general 
principles  of  ad  valorem  royalty 
accounting,  which  principally  rely  on 
revenue  receipts  for  the  sale  of 
production  rather  than  on  the  weight  of 
production. 

The  MMS  similarly  rejects  the  latter 
comment  concerning  a  deduction  for 
water  added  for  dust  suppression.  Ad 
valorem  royalties  are  based  on  value  of 
coal  sold  in  marketable  condition.  The 
commenter  noted  that  an  average  of  2 
gallons  of  water  is  added  to  each  ton  of 
coal  sold.  The  additional  16  pounds  of 
added  water  per  ton  of  coal  represents  a 
weight  increase  of  about  0.8  percent,  an 
amount  which  is  below  the  acceptable 
percentage  of  error  of  tolerance  present 
in  many  certified  rail  or  truck  scales. 
The  MMS  also  suggests  that  the  costs  of 
the  additional  recordkeeping 
requirements  that  would  be  necessary  to 
support  actual  water  weight  applied  to 
coal  would  easily  exceed  royalty 
savings. 


Section  206.255 
determination 


Point  of  royalty 


Section  205.257  of  the  January  15. 

1987,  proposed  rulemaking  was 
redesignated  {  206.255  in  the  July  15, 

1988.  notice.  The  language  was  also 
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slightly  amended.  The  term  "used"  was 
added  to  the  paragraphs  (b)  and  (c)  to 
make  it  clear  that  use  of  coal  by  the 
lessee  triggers  the  royalty  payment 
obligation.  Section  206.255  of  the  July  15, 
1988,  notice  is  adopted  into  these  final 
rules  without  change. 

Comment.  The  MMS  received  many 
comments  from  industry  respondents 
and  one  Federal  agency  concerning 
§  206.255  (formerly  S  206.257}  published 
in  the  January  15, 1987,  proposed 
rulemaking.  Nine  industry  respondents 
submitted  numerous  comments  related 
to  paragraph  (a).  One  commenter  stated 
that  this  paragraph  was  vague:  another 
comment  stated  that  it  was  confusing. 
One  commenter  specifically 
recommended  deleting  the  phrase 
"marketable  condition,"  and  explained 
that  the  phrase  was  unnecessary  where 
a  specified  point  of  royalty 
determination  is  designated.  Ten 
comments  offered  alternative  points  of 
royalty  measurement  other  than  that 
"prescribed  by  BLM."  Three 
commenters  suggested  that  the  point  of 
royalty  measurement  should  be  after  the 
coal  is  crushed  and  screened.  One 
commenter  believed  this  was  a 
reasonable  point  since  these  operations 
were  undertaken  by  all  lessees.  One 
commenter  stated  that  the  point  of 
royalty  measurement  should  occur  "at 
the  point  at  which  the  coal  is  severed 
from  the  mineral  estate."  One 
commenter  suggested  substituting  the 
term  "mine"  in  place  of  "point  of  royalty 
measurement  prescribed  by  BLM."  One 
commenter  advocated  that  the  point  of 
royalty  determination  should  be  the  first 
of  either  "the  point  when  coal  is 
produced  and  first  placed  in  a 
marketable  condition  or  loaded  for 
delivery."  One  commenter  stated  that 
the  point  of  royalty  measurement  should 
be  where  "ownership  is  transferred  at 
the  point  of  sale."  Two  commenters 
stated  that  the  point  of  royalty 
determination  should  be  the  point  of 
sale,  normally  f.o.b.  the  mine.  Another 
commenter  also  stated  that  there  was  no 
provision  for  the  lessee  to  have  input 
into  this  determination. 

MMS  Response:  The  "marketable 
condition"  standard  is  present  for 
consistency  with  S  206.257(h).  The  MMS 
will  not  accept,  for  royalty  purposes,  the 
gross  proceeds  accruing  to  the  lessee  for 
the  arm's-length  sale  of  coal  which  is 
not  in  maricetable  condition,  as  defined 
at  §  206.251.  The  point  of  royalty 
determination  is  a  joint  BLM  and  MMS 
function.  Often  the  point  of  sale 
specified  in  a  sales  contract  is  the  same 
as  the  point  of  royalty  determination, 
which  is  typically  at  or  near  the  mine. 
The  MMS  expects  that  extensive 


consultation  would  occur  between  all 
concerned  parties,  including  the  lessee, 
prior  to  establishing  a  point  of  royalty 
determination.  However,  the  final 
decision  of  a  point  of  royalty 
determination  is  not  delegable  to  the 
lessee.  Where  unusual  seHing 
arrangements  exist  BLM  and  MMS  may. 
at  their  discretion,  assign  any  point  of 
royalty  determination,  including  a  point 
different  from  the  point  of  sale 
contained  in  the  sales  contract. 

Comment  Six  comments  from  four 
industry  respondents  and  one  Federal 
agency  were  received  on  paragraph  (b). 
The  Federal  agency  suggested  that  MMS 
should  promulgate  a  definition  for  "large 
coal  stockpile."  Two  commenters 
requested  MMS  to  clarify  what 
constitutes  excessive  stockpiles  or 
inventory.  Two  of  these  commenters 
asked  that  MMS  be  flexible  "in  these 
(excessive  stockpiles  or  inventory] 
determinations  since  a  100.000-ton 
stockpile  may  be  'excessive'  at  one 
operation  but  may  be  quite  normal  at 
another."  One  commenter  recommended 
substituting  the  word  "when"  for  the 
word  "after."  stating  that  the  current 
word  is  confusing.  Two  commenters 
agreed  with  MMS's  paragraph  (b).  One 
commenter  stated,  "Many  of  the 
recently  readjusted  Federal  leases 
specify  that  royalties  will  continue  to  be 
paid  at  the  time  coal  is  produced.  It  is 
suggested  that  the  provisions  of  this 
section  need  to  be  further  strengthened 
to  clarify  that  this  section  will  prevail 
over  the  terms  of  the  lease  *  *  *." 

MMS  Response:  The  MMS  will  be 
flexible  in  determining  what  constitutes 
an  "excessive  stockpile."  These 
determinations  will  be  made  on  a  casc- 
by-case  basis  by  BLM.  The  MMS  did 
not,  however,  strengthen  paragraph  (b) 
to  prevail  over  lease  terms.  As 
contractual  agreements,  leases  and  their 
provisions  prevail  over  regulations 
where  leases  and  regulations  are 
inconsistent 

Comment  Seven  comments  from  six 
industry  respondents  were  received  on 
paragraph  (c).  One  commenter 
recommended  deleting  this  paragraph 
entirely,  "since  all  Federal  coal  leases 
contain  provisions  for  royalty  rates  and 
frequency  of  payments."  Six  other 
commenters  objected  to  the  language 
"or  otherwise  disposed  of."  In  lieu  of 
this  language,  two  commenters 
suggested  substituting  the  word 
"consumed";  one  commenter  suggested 
substituting  the  word  "removed";  and 
one  commenter  suggested  substituting 
"or  used  by  the  lessee  on  lease  or  off 
lease." 

MMS  Response:  The  purpose  of 
paragraph  (c)  is  to  refer  to  30  CFR 


206.256(d),  which  deals  with  practical 
situations  for  paying  royalty  when  coal 
is  sold.  used,  or  otherwise  finally 
disposed  of.  The  MMS  considers  the 
phrase  "or  otherwise  disposed  oT' 
necessary  to  anticipate  other 
dispositions  of  coal  in  addition  to  sale. 
The  MMS  does  not  intend  this  provision 
to  mean  that  royalty  normally  is  due 
when  coal  is  removed  from  a  lease  and 
transferred  to  a  nearby  stockpile  prior  to 
sale.  The  word  "sold"  was  added  to  the 
provision  to  be  consistent  with  other 
parts  of  these  regulations  which  discuss 
disposition  of  Indian  and  Federal  coal. 

Section  206.256    Valuation  standards 
for  cents-per-lon  leases 

Comment  Several  industry  and  one 
Indian  respondent  submitted  nine 
comments  regarding  S  206.258  of  the 
January  15. 1987.  notice,  now  I 

redesignated  S  206.256.  The  MMS 
received  no  comments  on  paragraph  (a). 

Three  Industry  respondents  submitted 
three  comments  concerning  paragraph 
(b).  One  commenter  recommended  that 
"the  word  'volume'  be  replaced  with  the 
word  'quantity'  to  be  consistent  with 
proposed  30  CFR  206.254(b)."  The  other 
commenters  were  concerned  with  the 
requirement  that  royalty  would  be  due 
on  coal  avoidably  lost  Two  commenters 
questioned  the  conditions  under  which 
royalty  would  be  due  on  coal  left  in- 
place  (unmined)  and  one  stated  that 
paragraph  (b|  was  essentially  a 
"duplicate  regulation  by  the  Department 
of  Interior  [sic]  in  that  BLM  already  has 
existing  authority  to  assure  maximum 
economic  recovery  *  *  *." 

MMS  Response:  Paragraph  (b)  was 
changed  in  the  July  15, 1988,  notice  by 
replacing  the  word  "volume"  with  the 
word  "quantity."  "Quantity"  is 
consistent  with  usage  at  30  CFR 
206.254(b).  because  coal  is  not  measured 
for  royalty  purposes  by  "volume."  Also, 
see  MMS's  response  regarding  coal 
avoidably  lost  at  S  206.253. 

Comment  lliree  comments  from 
industry  respondents  were  received  on 
paragraph  (c).  Two  commenters 
recommended  deleting  this  paragraph 
completely.  The  other  commenter 
maintained  that  both  washing  and 
transportation  allowances  should  be 
available  for  cents-per-ton  leases.  The 
commenter  stated  that  denying 
allowances  for  only  cents-per-ton  leases 
"create[s]  a  double  standard." 

MMS  Response:  The  denial  of 
allowances  for  cents-per-ton  coal  lease 
does  not  create  a  double  standard  of 
royalty  valuation.  Cents-per-ton  royalty 
payments  are  not  increased  because  of 
the  value  added  benefits  of  washed 
coal.  The  historic  practice  of  collecting 
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cents-per-ton  royalty  on  the  quantity  of 
cleaned  coal  rather  than  the  quantity  of 

uncleaned  coal  actually  mined  is  

continued.  See  initial  policy  at  30  CFR 
211.64.  May  17. 1976.  41  FR  20271. 

Comment-  Three  industry  and  one 
Indian  respondent  submitted  five 
comments  pertaining  to  paragraph  [d). 
One  Indian  comment  commended  MMS 
for  its  position  "that  it  will  be  the  policy 
*  *  *  to  convert  cents-per-ton  leases  to 
ad  valorem  leases  on  readjustment 
dates  unless,  of  course,  a  cents-per-ton 
lease  would  yield  greater  royalties  to  an 
Indian  tribe."  All  other  comments  were 
put  forth  by  industry.  Two  of  these 
commenters  recommended  deletion  of 
this  paragraph.  One  commenter 
reasoned  "that  this  entire  area  [of  lease 
readjustments]  is  in  such  a  state  of 
turmoil  that  MMS  should  probably 
refrain  from  addressing  this  issue  at  this 
time."  Another  commenter  stated,  "The 
royalty  to  be  paid  for  coal  depends  on 
the  actual  date  of  coal  severance  (date 
of  being  mined)  *  *  *."  One  commenter 
noted  that  the  30-day  requirement  of 
paragraph  (d)  could  be  in  conflict  with 
certain  lease  terms  and  MMS  should 
ensure  that  the  "proposition  ('lease 
terms  govern')  should  be  constant 
throughout  the  rules."  One  commenter 
"suggested  that  the  lessee  should  at 
least  be  given  some  'force  majeure'  relief 
on  the  30-day  requirement  if  he  is  unable 
to  rotate  his  stockpile  due  to  forces 
beyond  the  lessee's  control." 

MMS  Response:  There  is  no  confusion 
in  the  area  of  lease  readjustmenL  The 
policy  of  the  Department  of  the  Interior 
is  to  readjust  all  Federal  coal  leases  to 
be  consistent  with  the  requirements  of 
30  U.S.C.  207.  as  implemented  by 
appropriate  regulations  of  43  CFR 
Subpart  3451.  This  policy  has  been 
upheld  by  the  courts  (citations  provided 
earlier).  The  purpose  of  this  regulation  is 
to  provide  the  lessee  formal  written 
policy  regarding  the  imposition  of  new 
ad  valorem  royalty  rates  on  previously 
mined  coal  Inventories,  which  were  in 
existence  on  the  effective  dale  of  the 
lease  readjustment. 

The  language  of  i  206.256  as 
published  in  the  July  15. 1968.  notice  was 
carried  forward  into  this  final 
rulemaking. 

Section  206^7    Valuation  standards 
for  ad  valorem  leases 

The  final  rulemaking  adopts  the  basic 
valuation  approach  as  it  was  proposed 
in  the  July  15. 1988.  notice.  However, 
several  changes  have  been  made  to 
conform  with  the  amended  definition  of 
gross  proceeds  and  to  adopt  the 
Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing 
recommendation  that  State  and  local 


severance  taxes  be  excluded  from  gross 
proceeds.  Other  minor  changes,  which 
are  described  below,  were  made  for 
clarity. 

Following  the  original  January  15, 
1987.  proposed  rulemaking.  MMS 
received  several  editorial-type 
comments  concerning  paragraph  (a) 
which  were  suggested  for  clarification. 
Some  comments  repeated  earlier 
statements  that  a  processing  allowance 
should  be  used  in  place  of  a  washing 
allowance.  The  MMS  clarified 
paragraph  (a)  in  the  July  15. 1988.  notice 
by  revising  the  language  and  adding  the 
deductibiUty  of  an  allowance  for 
beneficiation  pursuant  to  S  206.265.  No 
additional  comments  were  received 
specific  to  this  paragraph.  Therefore, 
this  paragraph  has  no  changes  from  the 
July  15. 1968.  notice. 

Paragraph  (b)(1)  contains  no  changes 
from  the  July  15, 1988.  notice.  This 
paragraph  essentially  continues  the 
existing  policy  of  determining  per 
centum  coal  royalties  on  the  basis  of 
sales  prices  obtained  pursuant  to  arm's- 
length  contracts.  Acceptance  of  the 
sanctity  of  such  contracts  remains  a 
fundamental  valuation  concept  It 
represents  very  important  ideas  about 
the  nature  of  business  in  the  free 
marketplace.  That  is,  that  businesses 
have  the  right,  within  the  bounds  of 
what  is  legal  to  fix  a  relationship  by  a 
binding  written  agreement  The  freedom 
to  write  contracts  and  to  abide  by  their 
terms  represents  a  fundamental  trait  of 
this  Nation's  economic  system.  These 
rules  and  specfically  this  paragraph 
adhere  to  this  feature  of  the  US. 
economic  system,  because  this 
paragraph  stales  that  the  lessor  agrees 
to  limit  its  share  of  royalties  to  a 
specified  fraction  of  receipts  received  by 
the  lessee.  In  other  words,  MMS  accepts 
as  a  proper  valuation  for  the  payment  of 
royalties  the  value  negotiated  at  arm's- 
length  with  a  purchaser  in  light  of  the 
marketing  conditions  that  existed  at  the 
time  the  contract  was  entered. 

The  MMS  received  several  comments 
suggesting  alternative  methodologies  for 
valuation.  Earlier  in  this  preamble  MMS 
responded  to  a  proposal  to  value  on  the 
basis  of  heat  content  Other  commenters 
suggested  establishing  "fair  market 
value"  through  techniques  other  than  by 
contract  sal^^rices.  The  MMS  rejects 
all  of  these  alternatives.  The  MMS 
maintains  that  there  is  nothing  wrong 
with  the  workings  of  the  competitive 
marketplace.  Accordingly,  the 
marketplace  will  continue  to  be  the 
primary  determinant  of  value  of  coal  for 
royalty  purposes. 

Comment  Paragraph  (b)(2)  conditions 
MMS  acceptance  of  gross  proceeds 
under  contracts  on  whether  each 


contract  reflects  the  total  consideration 
actually  transferred  from  buyer  to  seller. 
A  number  of  industry  comments 
objected  to  this  provision  and  stated 
that  MMS  should  restrict  the  value  basis 
to  the  contract  sales  price. 

MMS  Response:  MMS  recognizes  that 
there  must  be  exceptions  to  the  general 
rule  that  the  lessee's  arm's-length 
contract  price  should  be  accepted 
without  question  as  the  value  for  royalty 
purposes. 

For  example,  if  a  lessee  sells  coal  to 
the  neighboring  nonaffiliated  utility  at 
reduced  prices  and  in  return  the  utihty 
sells  electricity  to  the  lessee  at  a 
reduced  rate,  then  the  coal  sale 
agreement  would  not  be  reflective  of  the 
full  value  of  coal. 

In  the  event  that  MMS  becomes  aware 
of  consideration  that  exists  outside  the 
four  comers  of  the  contract  MMS  could 
accept  the  lessee's  gross  proceeds  as 
value,  adjusted  to  reflect  the  additional 
consideration  when  that  additional 
consideration  can  be  converted  to  a 
dollar  value.  However,  in  some 
circumstances  the  additional 
consideration  may  not  be  easily 
calculable.  Thus,  even  if  the  parties  are 
not  affiliated  and  the  contract  is  "arm's- 
length,"  MMS  may  require  under 
paragraph  (b)(2)  that  the  coal  production 
be  valued  in  accordance  with  paragraph 
(c),  the  standards  used  to  value  coal 
disposed  of  under  non-arm's-length 
contracts.  Under  these  standards,  the 
lessee's  gross  proceeds  still  may 
determine  value,  but  the  lessee  will  be 
required  to  demonstrate  comparability 
to  other  arm's-length  contracts.  Thus, 
despite  several  industry  comments 
suggesting  that  this  section  be  deleted,  it 
is  retained  in  the  final  rules. 

Paragraph  (b)(2)  is  not  meant  to  apply 
to  situations  where  there  is  intentional 
misconduct  by  the  lessee.  Such 
circumstances  are  covered  by  paragraph 
(b)(3).  Rather,  it  could  be  used  in 
situations  where  a  lessee  did  not 
consider  a  particular  benefit  provided 
by  its  purchaser  to  be  a  payment  for 
coal,  but  MMS  on  review  considers  it  to 
be  part  of  the  consideration  for  coal 
production  under  the  contract. 

Comment  Many  comments  were 
received  concerning  paragraph  (b)(3) 
following  the  July  15, 1988,  notice.  Many 
industry  comments  asserted  that  MMS 
was  attempting  to  expand  its  rule 
beyond  the  traditional  bounds  of  a 
lessor,  as  intended  by  Congress.  One 
comment  stated  "MMS  is  bringing  the 
negligence  concept  from  tort  law  to  a 
contractual  relationshin."  Many 
comments  stated  that  ttiis  regulation 
would  effectively  grant  MMS  license  to 
second  guess  the  lessee's  legal  and 
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business  judgment  Other  comments 
stated  that  paragraph  (b)(3)  created 
undue  uncertainties  in  the  royalty 
valuation  process  and  would  result  in  an 
expansion  of  litigation. 

MMS  Response:  Even  if  the  contract 
is  between  unaffiliated  persons  and  thus 
"arm's-length,"  pursuant  to  %  206.251.  if 
MMS  determines  that  the  gross  proceeds 
do  not  reflect  the  reasonable  value  of 
the  production  because  of  misconduct 
by  the  contracting  parties  or  because  the 
lessee  otherwise  has  breached  its  duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
lessor,  then  MMS  may  require  that  the 
coal  be  valued  pursuant  to  the  first 
applicable  criterion  of  paragraph  (c)(2). 

Thus.  MMS  first  must  determine  Uiat  a 
price  is  unreasonable:  for  example,  by 
looking  at  comparcble  contracts  and 
sales.  Then  MMS  must  determine  that 
the  uiueasonably  low  price  was  the 
result  of  misconduct  or  a  breach  by  the 
lessee  of  its  duty  to  market  the 
production  for  the  mutual  benefit  of 
itself  and  the  lessor. 

A  breach  of  the  lessee's  duty  to 
market  production  for  the  mutual  benefit 
of  the  lessee  includes,  but  is  not  limited 
to.  collusion  between  the  producer/ 
seller  and  buyer,  pricing  practices  found 
by  a  court  or  regulatory  authority  to  be 
incorrect  or  fraudulently  manipulated,  or 
negligence  in  negotiating  contracts. 

When  MMS  makes  the  determination 
under  paragraph  (b)(3),  the  effect  is  that 
the  arm's-length  contract  price  will  not 
be  accepted  automatically.  Instead, 
value  will  be  independently  determined 
using  the  benchmarks  in  paragraph  (c). 

Comment  Paragraph  (b)(5)  excludes 
the  cost  of  the  Black  Lung  excise  tax.  the 
AML  fee,  and  severance  tax  from  gross 
proceeds  to  arrive  at  the  value  for 
Federal  royalty  purposes.  These  specific 
exclusions  do  not  apply  to  Indian  leases. 
In  the  preamble  to  the  July  15, 1988, 
notice.  MMS  provided  an  extensive 
accounting  of  comments  that  had  been 
received  prior  to  that  date.  In  the  July  15. 
1988.  preamble,  MMS  requested 
additional  comments  on  whether  the 
Black  Lung  excise  tax  and  AML  fee 
should  be  excluded  irom  the  value  basis. 
The  MMS  requested  further  comment  on 
whether  the  concept  of  excluding  certain 
costs  should  be  extended  to  include 
exemption  for  the  costs  of  State 
severance  taxes  and  "royalty  on 
royalty."  "Royalty  on  royalty"  or 
"royalty  on  itself  is  a  phrase  used  by 
commenters  to  describe  the  royalty 
effects  of  a  lessee  raising  the  sales  price 
to  recapture  the  cost  of  the  royalty  itself. 

The  overwhelming  majority  of 
industry  commenters  advocated 
excluding  all  Federal  and  State  imposed 
taxes,  fees,  and  royalties.  Most  of  these 


commenters  stated  that  the  taxes  and 
fees  did  not  add  to  the  value  of  the  coal 
and  therefore  should  not  be  subject  to 
royalty.  One  western  coal  producing 
State  conunenter  agreed  with  the 
industry  consensus.  Four  western  coal 
producing  States  recommended  rejecting 
the  policy  of  excluding  the  Black  Lang 
excise  tax  and  the  AML  fee  from  the 
royalty  value.  Four  western  coal 
producing  States  also  recommended 
rejecting  the  policy  of  exduding  State 
severance  taxes  from  the  value  basis. 
Three  western  coal  producing  States 
recommended  rejecting  the  policy  of 
excluding  the  cost  of  royalty  ("royalty 
on  royalty")  from  the  value  basis.  One 
commenter  stated:  "MMS'  algebraic 
manipulations  in  the  preamble 
notwithstanding,  this  proposal  boils 
down  to  nothing  more  and  nothing  less 
than  reducing  the  12.5%  royalty  rate  to 
11.39%."  One  western  coal  producing 
State  chose  not  to  comment  on  any  of 
these  possible  exclusions  but  instead 
requested  an  alternative  valuation 
system  for  low  Btu  content  coal  Several 
coal  consiuning  States  advocated 
adoption  of  the  alternative  valuation 
proposal  that  was  submitted  jointly  by 
representatives  of  the  coal  and  electric 
utility  industries.  That  proposal  would 
exclude  all  production  taxes,  fees,  and 
royalties. 

Several  industry  commenters  stated 
that  the  proposed  exclusions  should 
extend  to  Indian  coal  also.  The  Indian 
commenters.  on  the  other  hand, 
expressed  agreement  with  the  proposed 
regulatory  provision  to  exempt  Indian 
coal  from  any  of  the  exclusions  for 
taxes,  fees,  and  royalties.  One  Federal 
agency  stated  that  excluding  the  Black 
Lung  excise  tax  and  the  AML  fee  from 
Indian  lands  "could  precipitate  an 
adverse  situation,  wherein  producers 
would  preferentially  develop  non-Indian 
lands.  This  does  not  seem  consistent 
with  the  trust  responsibihty  of  the 
Federal  Government  with  regard  to 
Indian  mineral  resources." 

The  MMS  received  numerous 
comments  on  the  deletion  of 
reimbursements  for  Black  Lung  Excise 
Taxes  and  Abandoned  Mine  Land 
Reclamation  Pees  (AML)  from  royalty 
value.  Thirty-nine  respondents, 
consisting  of  industry  representatives, 
one  local  government  association,  and 
one  State,  specifically  supported  MMS's 
proposed  deletion  of  reimbursements  for 
Black  Lung  Excise  Taxes  and 
Abandoned  Mine  Land  Reclamation 
Fees  from  royalty  value.  One  industry 
respondent  explained:  "The  exclusion  of 
Abandoned  Mine  Land  Reclamation 
(AML)  fees  and  Black  Lung  (BL)  taxes  is 
appropriate  as  they  add  no 
enhancement  to  the  real  value  of  the 


coal."  Another  industry  commenter 
noted  support  for  "Secretary  Hodel's 
proposal  to  exclude  those  reimbursables 
[Federal  Black  Lung  Taxes  and 
Abandoned  Mii>e  Land  Fees]  from  gross 
proceeds  on  the  grounds  that  it  is 
inequitable  to  require  lessees  to  pay 
royalties  on  levies  imposed  by  Federal 
State,  or  local  governments  solely  to 
mine  coal."  Many  other  respondents 
repeated  this  rationale.  One  industry 
respondent  offered  a  somewhat  different 
reasoning  by  stating  diat  it  was 
appropriate  for  MMS  to  take  action  to 
"enhance  the  competitiveness  of  Federal 
and  Tribal  coaL  and  hence  the  viability 
of  the  domestic  coal  industry." 

Eighteen  respondents,  consisting  of  14 
State  organizations  and  4  Indian  groups, 
opposed  the  exclusion  of  any 
reimbursed  taxes  or  fees  from  gross 
proceeds.  Most  respondents  maintained 
that  MMS's  explanation  of  why  Black 
Lung  Excise  Taxes  and  AML  fees  are 
excluded  from  gross  proceeds  was  not 
sufficient  or  acceptable.  One  Indian 
respondent  specifically  commented  that 
MMS's  justification  for  exclusion  was 
not  true  with  respect  to  Indians  who  do 
not  set  the  rate  of  either  the  Black  Lung 
Excise  Tax  or  die  AML  fee.  The 
respondent  further  noted  that  AML  fees 
have  not  been  made  available  to  Indian 
lands.  A  State  respondent  commented: 
"These  fees  are  essentially  a  pass- 
through,  the  lessee  does  receive  the 
benefit  of  the  purchaser  reimbursing  him 
*  *  *."  These  costs  wouk)  otherwise  be 
borne  by  the  lessee.  Another  State 
respondent  claimed:  "The  MMS 
proposal  would  have  the  effect  of 
reducing  royalties  on  coal  without  going 
through  the  findings  required  under  the 
Minerals  Leasing  Act  30  U.S.C.  209. " 
One  other  State  respondent  concurred 
with  this  statement  Several  other  Stale 
respondents  objected  to  the  exclusion  of 
Black  Lung  Excise  Taxes  and  AML  fees 
on  the  grounds  that  it  sets  a  precedent 
and  "opens  the  door  for  the  exclusion  of 
other  items  •  •  •." 

The  MMS  also  received  comments 
stating  that  the  value  of  coal  should  be 
reduced  by  amounts  for  State  and  local 
severance  taxes.  Most  comments 
maintained  that  the  resulting  lower 
royalty  costs  would  promote 
development  and  lower  costs  to 
consumers.  Other  comments  stated  that 
severance  taxes  should  be  excluded 
from  the  value  basis  because  the  lessee 
merely  collects  these  taxes  on  behalf  of 
the  taxing  authority.  Hence,  the  lessee 
obtains  no  benefit  or  value  from  the 
collection  of  such  pass-through  taxes. 
As  one  comment  explained  "None  of 
these  cost  [tax]  components  are  part  of 
the  'value'  of  the  raw  product  coal,  to 
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the  lessee.  The  lessee  receives  nothing 
in  return  for  these  payments;  i.e.,  they 
are  true  liabilities  and  to  charge  a 
royalty  on  them  is  unconscionable." 
Several  conunenters  pointed  out  the 
MMS's  proposed  rules  are  not  in  accord 
with  the  February  1984  recommendation 
of  the  President's  Commission  on  fair 
market  value  policy  for  Federal  Coal 
Leasing  (Linowes  Commission).  One 
commenter  restated  the  conclusions  of 
Linowes  Commission  by  stating  "(Tjhe 
Federal  royalty  should  be  based  on  the 
value  of  the  coal  being  produced,  not  on 
State  and  local  taxes  as  well.  Federal 
royalty  policies  should  not  create  an 
incentive  for  higher  State  and  local 
severance  taxes,  or  similar  production 
based  taxes,  by  increasing  the  effective 
total  return  to  a  given  percentage  tax. 
State  and  local  governments  should  bear 
the  direct  responsibility  for  the  full 
financial  impact  of  their  severance 
taxes.  Accordingly,  the  Conunission 
recommended  that  'the  base  for 
calculating  Federal  royalty  payments 
should  be  the  F.O.B.  price  minus  all 
State  and  local  severance  and  similar 
taxes'." 

A  definition  of  severance  tax  has  been 
added  in  i  206^1.  See  discussion 
above. 

During  the  September  7. 1988,  public 
hearing,  a  di^erence  of  opinion  surfaced 
concerning  whether  exclusions  for 
taxes,  fees,  or  royalties,  represents  an 
established  industry  standard  outside  of 
Federal  coal  leasing.  One  industry 
commenter  stated  unequivocally  that  all 
private  coal  leases  in  the  west  contained 
valuation  terms  that  were  net 
(noninclusive)  of  taxes,  fees,  and 
royalties.  The  other  industry  commenter 
refuted  the  previous  commenter's 
position  by  stating  that  it  was  not  that 
conclusive.  The  commenter  stated  that 
lease  terms  often  varied  by  region  and 
often  the  bargaining  strengths  of  the 
parties  dictated  the  ultimate  lease 
valuation  provisions.  This  commenter 
then  concluded  that  his  company's 
leases  and  other  large  landholder's 
leases  contained  lease  terms  requiring 
royalty  to  be  assessed  at  the  gross  (no 
exclusion)  level. 

AfAfS  Response:  The  MMS  has 
adopted  the  provision  that  amounts  for 
AML  fees  and  Black  Lung  taxes  are 
excluded  from  royalty  value.  The  MMS 
agrees  that  these  fees  do  not  add  to  the 
value  of  the  coal.  On  review,  MMS 
declined  to  extend  the  exclusions  from 
royalty  value  to  include  "royalty  on 
royalty."  The  term  "royalty  on  royalty" 
is  somewhat  a  misnomer.  Although 
various  mathematical  calculations  were 
submitted  to  show  the  effects  of 
purchaser  royalty  reimbursement  on 


royalty  payments,  no  argument  could 
change  the  nature  of  what  a  mineral 
royalty  is:  A  share  of  minerals  produced. 
At  a  rate  of  12.5  percent,  one  ton  out  of 
eight  belongs  to  the  lessor,  no  more  and 
no  less.  To  attribute  some  intangible 
addition  to  the  lessor's  share  destroys 
the  concept  of  royalty  itself.  Therefore, 
the  proposal  to  exclude  "royalty  on 
royalty"  was  not  adopted  in  the  fmal 
rule. 

Paragraph  (b)(5)  also  has  been 
modiHed  to  allow  for  the  exclusion  of 
State  and  local  severance  taxes  from 
gross  proceeds.  Additional  language 
was  added  to  clarify  that  these 
exclusions  refer  only  to  the  cost  of  the 
tax  or  fee  itself.  No  additional  deduction 
is  allowed  because  the  lessee  has 
incurred  interest  charges  or  other 
monetary  penalties  arising  from  the 
nonpayment  or  underpayment  of  the 
Black  Lung  excise  tax,  AML  fee,  or 
severance  tax. 

The  Department  believes  that  there 
are  several  reasons  to  exclude 
severance  taxes  bom  the  Federal 
royalty  value  for  coal.  First,  coal  has  its 
own  valuation  history.  Second,  but 
related,  are  the  characteristics  of  the 
coal  marketplace. 

The  comment  submitted  jointly  by  the 
National  Coal  Association,  American 
Mining  Congress.  Edison  Electric 
Institute  and  the  Western  Coal  Traffic 
League,  and  the  comment  submitted  on 
behalf  of  Kanawha  and  Hocking  Coal  & 
Coke  Company  and  Valley  Camp  of 
Utah,  Inc..  focused  on  the  historical 
valuation  of  coal.  First,  as  noted  earlier, 
prior  to  the  Federal  Coal  Leasing 
Amendments  Act  of  1978  (FCLAA) 
revision  to  the  Mineral  Leasing  Act 
(MLA),  virtually  all  Federal  coal  leases 
had  cents-per-ton  royalty  clauses. 
Therefore,  severance  taxes  as  part  of 
royalty  value  was  not  an  issue.  The  first 
achninistrative  decision  dealing  with  the 
coal  severance  tax  issue  is  Knife  River 
Coal  Co.,  29 IBLA  [Interior  Board  of 
Land  Appeals]  28  (1977).  a  decision 
involving  one  of  the  few  pre-FCLAA 
leases  with  an  ad  valorem  royalty 
clause.  The  Board  concluded  that  it 
should  follow  the  decisions  involving 
gas  and  include  severance  tax 
reimbursements  as  part  of  the  value. 
However,  in  deciding  that  case,  IBLA 
did  not  address  two  important  concepts. 
First,  the  MLA  as  amended  by  FCLAA 
was  different  for  coal  than  for  gas  in 
terms  of  deHning  the  royalty  obligation. 
For  gas,  royalty  is  due  on  the  "value  of 
the  production,"  30  U.S.C.  226.  whereas 
for  coal,  royalty  is  due  on  "the  value  of 
coal  as  defined  by  regulation  *  *  *  ." 
Second,  IBLA  did  not  consider  that 
when  the  Department  adopted 


regulations  to  implement  the  new 
statutory  scheme  as  for  gas.  The  current 
coal  regulations  in  30  CFR  203.200(f)  use 
the  term  "gross  value"  whereas  the  oil 
and  gas  rules  in  30  CFR  Part  206  always 
used  the  term  gross  proceeds.  Also,  the 
department  did  adopt  specific  rules 
providing  that  tax  reimbursements  are 
included  in  gross  proceeds.  See  Notice 
to  Lessees  and  Operators  of  Federal  and 
Indian  Onshore  Oil  and  Gas  Leases 
(NTL-5).  42  FR  22610  (May  4. 1977)). 
Such  a  speciBc  requirement  was  not 
promulgated  for  coal. 

More  important  than  the  historical 
application  of  regulatory  provisions  by 
the  Department,  however,  is  the 
perception  today  by  both  coal  producers 
and  coal  purchasers  of  the  market  for 
coal.  As  MMS  has  consistently 
emphasized  in  its  product  value 
rulemaking,  the  best  determinant  of 
value  is  the  market.  In  the  coal  context, 
some  of  the  comments  maintain  that 
severance  taxes  are  not  part  of  the 
market  value  of  the  coal.  For  example, 
in  its  comments,  the  Western  Fuels 
Association  reiterated  testimony  that  it 
had  previously  provided  to  the 
Congress: 

The  value  of  a  product  does  not  increase 
l>ecau8e  a  tax  or  fee  is  added  to  it,  only  its 
cost  increases.  As  a  matter  of  fact,  the 
inclusion  of  these  items  could  well  cause  the 
product's  value  to  decline. 

The  Western  Fuels  Association,  as 
well  as  many  other  commenters,  also 
cited  the  Linowes  Commission,  Report 
of  the  Commission:  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing. 
Recommendation  VIU-^  of  that  report 
states:  "The  base  for  calculating  Federal 
royalty  payments  should  be  the  F.O.B. 
price  minus  all  State  and  local 
severance  taxes  and  similar  taxes.** 
Thus,  this  independent  commission  did 
not  consider  taxes  to  be  part  of  value. 

A  comment  which  focused  directly  on 
the  question  of  how  the  market 
perceives  severance  taxes  was 
submitted  by  Utah  Power  ft  Light  Co.  It's 
comment  states: 

The  MMS  has  stated  that  the  comeratone 
of  the  regulations  is  the  interaction  of  buyers 
and  sellers  who  are  knowledgeable,  willing 
and  not  obligated  to  buy  or  sell.  This  market 
concept  does  not  properly  consider  federal 
and  state  taxes  and/or  fees  which  are  not  set 
in  the  market  place,  but  arbitrarily  set  by 
federal  and  state  agencies  for  purposes  of 
raising  revenues.  The  states  and  Federal 
Government  as  lessor  can  manipulate  its' 
(sic)  royalty  revenue  by  increasing  or 
decreasing  taxes  and  fees,  proving  they  do 
not  contribute  to  the  value  of  coal.  This  not 
only  puts  a  burden  of  uncertainty  on 
producers  and  consumers  of  federal  coal  but 
provides  the  lessor  a  mechanism  to  impact 
the  "y»  share"  of  production  he  is  to  receive. 
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Additionally,  the  inclusion  of  these  fees, 
which  are  not  market  driven,  unnecessarily 
inflate  the  cost  of  federal  coal  in  the  long-mn. 
potentially  making  it  an  undersirable  fuel 
choice. 

Utah  Power  ft  Light's  comments  were 
addressing  only  AML  fees.  Black  Lung 
taxes.  State  severance  taxes  and 
Federal  royalty — not  State  or  Federal 
income  taxes  and  similar  taxes. 

The  characteristics  of  the  market  for 
coal  also  was  the  subject  of 
considerable  comment  by  the  Edison 
Electric  Institute  (EEI).  It  is  EEI's 
conclusion  that  "Coal  is  not  a 
commodity  like  oil.  The  market  for 
Western  coal  is  user  specific  and  is 
custom-produced  according  to  quantity 
and  quality."  The  EEI  also  noted:  "In 
fact,  seldom  is  the  same  price  paid  for 
Western  coal  from  the  same  mine  where 
the  mine  sells  coal  to  several  buyers." 

It  is  indeed  true  that  oil  and  gas  and 
coal  are  very  different  commodities.  In 
addition  to  their  obvious  physical 
differences  and  the  differences  in 
production  methods.  Federal  western 
coal  is  used  in  large  part  only  for 
electric  generation,  whereas  this  is  only 
one  of  many  uses  for  oil  and  gas. 
Related  to  their  varied  uses  is  the  fact 
that  oil  and  gas  prices  are  dictated  in 
large  part  by  international  market 
forces.  Coal,  on  the  other  hand,  is 
affected  more  by  specific  markets 
because  it  is  not  a  fungible.  For 
example,  many  large  western  mines  are 
developed  to  supply  coal  to  a  particular 
powerplant  which  is  designed 
specifically  to  bum  that  coal.  If  that 
purchaser  is  lost,  the  coal  may  not  be 
readily  saleable. 

The  differences  in  the  coal  maiicet 
from  that  for  oil  and  gas  have  resulted  in 
different  contracting  practices,  with  the 
value  of  the  coal  being  established  first. 
and  then  severance  taxes  and  other 
reimbursables  being  treated  separately. 
Again,  what  purchasers  are  willing  to 
pay  for  domestic  oil  and  gas  tends  to  be 
dictated  more  by  international  market 
forces  than  by  local  market  needs. 

It  is  the  Department's  conclusion  from 
the  large  number  of  comments  it 
received  that  consideration  of  the 
interaction  of  the  market  place  supports 
excluding  severance  taxes  from  the 
value  of  the  coal  for  royalty  purposes. 
As  noted  above,  coal  buyers,  and  sellers 
commented  that  taxes  are  not  part  of  the 
coal's  value.  Many  of  the  conunents 
point  that  even  the  states  which  impose 
a  severance  tax  recognize  that  there  is  a 
determinable  value  for  the  coal  before 
the  tax  is  assessed  because  the 
assessment  is  based  on  the  value  of  the 
coal  net  of  any  amount  representing  the 
tax.  Thus,  for  coal,  the  Department  has 
concluded  that  severance  taxes  increase 


the  cost  of  the  resource  but  not  its  value. 
Consequently,  the  Department  is 
excluding  severance  taxes  from  the 
value  of  coal  for  Federal  royalty 
purposes. 

Comment  Paragraph  (b)  (6)  of  the 
proposed  rule  provided  that  the  royalty 
value  would  not  include  payments 
received  by  a  lessee  pursuant  to  its 
contract  if  the  lessee  demonstrates  to 
MMS's  satisfaction,  that  such  payments 
were  not  part  of  the  total  consideration 
paid  for  the  purchase  of  coal. 

Most  conunents  received  by  MMS 
were  addressed  earlier  in  the  general 
comment  response  to  MMS's  position 
with  respect  to  take-or-pay  and  similar 
type  payments.  However,  one  comment 
raissed  particular  issues  that  require 
separate  responses  here.  The  commenter 
stated  that  the  proposed  regulation,  as 
worded,  appears  to  defeat  judicial 
review  because  the  demonstration  (that 
a  payment  is  not  royalty  bearing)  is  "to 
N^S's  satisfaction,"  instead  of  an 
objective  finding  of  fact.  The  commenter 
concluded  that  "Royalty  determinations 
are  subject  to  judicial  review  under  the 
Administrative  Procedure  Act  as  actions 
that  have  not  been  committed  to  agency 
discretion  by  law.  and  MMS  cannot 
adopt  an  unreviewable  standard  in  the 
face  of  this  congressional  mandate  for 
review." 

MMS  Response:  There  is  no  attempt 
to  circumvent  the  requirements  of  The 
Administrative  Procedure  Act.  The 
MMS  decisions  generally  are  subject  to 
the  administrative  appeal  process. 
Adverse  decisions  may  ultimately  be 
taken  to  the  Federal  court  system  for 
relief. 

The  MMS  has  adopted  this  paragraph 
(b)(b)  as  proposed.  Under  this  section, 
there  is  a  presumption  that  payments 
received  by  the  lessee  from  its 
purchaser  are  payments  for  coal 
production.  The  lessee  can  rebut  that 
presumption,  but  the  burden  is  on  the 
lessee  to  come  forward  with  the 
justification  for  its  position  that  the 
payment  was  not  for  coal  production. 
The  MMS  always  has  had  a  consistent 
policy  that  royalty  is  due  on  no  less  than 
the  lessee's  gross  proceeds,  which 
includes  all  payments  for  production. 
Heretofore,  that  policy  resulted  in 
royalty  demands  on  virtually  all 
payments  from  the  purchaser  to  the 
seller.  However,  payments  must  indeed 
be  payments  for  coal  production  before 
any  royalty  is  owed.  "Therefore,  lessees 
will  have  the  opportunity  to  come 
forward  with  arguments  as  to  why  a 
particular  payment  under  a  coal  sales 
contract  is  not  part  of  the  value  of  the 
coal  production. 

Because  there  are  so  many  different 
types  of  coal  sales  contract  clauses. 


MMS  cannot  include  in  this  rulemaking 
comprehensive  criteria  which  could  be 
considered  in  deciding  whether  a  lessee 
has  met  its  burden  to  demonstrate  a 
particular  payment  is  not  royalty 
bearing.  However,  MMS  iviU  certainly 
consider  such  factors  as  the  terms  of  the 
sales  contract,  the  lessee"s  rationale  for 
its  claim  that  the  payment  is  not  part  of 
the  value  of  production,  how  the 
purchaser  characterizes  the  transaction 
(particularly  if  it  is  a  public  utility 
subject  to  state  public  utilities 
commission  regulation],  and  any  other 
relevant  matters.  Other  factors  could 
include  the  following: 

1.  The  unit  sale  or  contract  price, 
including  prices  that  explicitly  vary  with 
the  level  of  production,  are  considered 
royalty  bearing. 

2.  Payments  not  designated  as  part  of 
the  purchase  price,  but  made  on  a 
periodic  or  regularly  scheduled  basis, 
generally  are  royalty  bearing. 

3.  "Settlement"'  payments  made  to 
terminate  a  sales  contract  before  the 
contractually-specified  termination  date 
will  usually  not  be  considered  payment 
for  produced  coal.  If  there  is  a  follow-on 
contract,  MMS  will  review  the 
circumstances  to  determine  if  some  or 
all  of  the  payment  is  royalty  bearing. 

4.  Payments  or  reimbursements  for 
services  or  processing  costs  customarily 
the  responsibility  of  the  lessee,  including 
that  required  to  put  the  product  in 
marketable  condition,  will  usually  be 
considered  payment  for  produced  coal. 

5.  Damages  recovered  under  a  court 
judgment  or  included  in  a  liquidated 
damages  clause,  that  are  for  the 
purchaser's  breach  of  a  sales  contract 
are  usually  not  considered  payment  for 
produced  coal,  if  they  correspond  to  or 
are  a  reasonable  estimate  of  the 
producer's  lost  profit. 

The  provisions  of  paragraph  (b)(6)  will 
not  be  applicable  to  any  types  of 
payments  which  other  sections  of  the 
rules  expressly  include  as  part  of  the 
royalty  value,  such  as  payments  for  the 
costs  of  placing  production  in 
maritetable  condition. 

As  MMS  gains  experience  in  dealing 
with  these  issues,  MMS  expects  to 
develop  criteria  which  may  be  included 
in  the  regulations  at  a  later  date. 

Paragraph  (c),  which  contains  MMS's 
valuation  criteria  when  coal  is  disposed 
of  under  non-arm's  length  conditions, 
generally  is  unchanged  from  the  July  15. 
1988.  notice.  The  MKIS  did  make  one 
change  to  clarify  the  application  of  the 
first  benchmark  in  paragraph  (c)(2).  The 
proposed  rule  provided  that  MMS  would 
accept  the  lessee's  gross  proceeds  under 
its  non-arm 's-length  contract  if  those 
proceeds  were  "equivalent"  to  those 
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under  "comparable"  arm's-length 
contracts.  While  the  proposal  included 
criteria  for  comparability,  no  criteria 
existed  for  equivalency;  therefore,  MMS 
has  modified  the  final  rule  to  provide 
that  the  lessee's  non-arm's-Iength  gross 
proceeds  will  be  acceptable  if  it  is 
within  the  "range  "  of  gross  proceeds 
paid  under  comparable  arm's-length 
contracts  in  the  field  or  area. 

Comment  The  MMS  received 
numerous  comments  following  the 
January  15.  1987,  proposed  rulemaking 
concerning  non-arm's-length  valuation. 
Eight  industry,  three  Indian,  and  three 
State  respondents  submitted  27 
comments  regarding  the  non-ann's- 
length  valuation  criteria  of  the 
regulations.  One  industry  commenter 
stated  MMS  should  always  be  notified 
which  valuation  criteria  is  being  used. 
One  industry  commenter  questioned 
what  is  a  "reasonable  value{?]"  One 
industry  commenter  stated  that  the 
value  of  non-arm's-length  sales  should 
always  be  established  using  that 
lessee's  arm's-length  contracts.  The 
respondent  supported  its  position  by 
stating.  "The  lessee's  arm's-length 
contracts  are  the  best  evidence  of  the 
value"  had  the  lessee  "sold  the  coal 
under  an  arm's-length  contract."  One 
industry  commenter  suggested  using  the 
average  price  of  the  lessee's  arm's- 
length  contracts.  One  industry 
respondent  stated  that  paragraph  (c) 
could  be  deleted  if  "the  criteria  for 
determining  gross  royalty  [were 
adopted]  as  prescribed  in  28  CFR 
1.6134(b)(2).  based  on  a  representative 
maHiet  or  field  price." 

Fourteen  comments  recommended 
either  revising  the  application  order  or 
revising  the  language  of  the  valuation 
criteria.  Two  Stale  commenters 
recommended  exchanging  the  sequence 
of  paragraphs  (c)(2)(i)  and  (c)(2)(ii).  Two 
Indian  commenters  recommended 
ignoring  arm's-length  contracts  of  the 
lessee  and  seeking  "[t]he  highest  gross 
proceeds"  in  "the  same  coal  field"  or 
alternatively  "from  other  coal  fields '  as 
being  the  first  two  preferred  valuation 
criteria.  One  State  commenter  suggested 
revising  paragraph  (c)(2)(ii)  because  it 
would  be  too  difficult  to  implement,  and 
the  contracts  of  other  lessees  would  not 
be  available.  Another  industry 
commenter  stated  that  the  term  "area" 
as  used  in  paragraph  (c)(2)(ii)  should  be 
defined.  Two  industry  and  one  State 
respondent  specifically  addressed 
paragraph  (c)(2)(iii).  which  would  use 
prices  reported  to  a  public  utility 
commission  as  the  value  for  royalty 
purposes.  One  State  commenter 
suggested  this  method  was  the  most 
accurate  because  "it  is  highly  unlikely 


that  they  (utilities]  will  understate  their 
coal  or  fuel  costs."  One  industry 
commenter  stated  that  the  value  should 
be  the  production  costs  reported  to  the 
public  utility  commission  less  taxes  and 
fees  but  plus  a  proHt.  One  industry 
commenter  disagreed  with  the  use  of 
paragraph  (c)(2)(iii)  because  the 
regulation  is  unclear  as  to  "who  is 
reporting  the  price  of  the  coaL"  and  the 
price  could  include  transportation  and 
handling  expenses,  thus  unnecessarily 
increasing  the  royalty  value  of  the  coal. 

MMS  Response:  The  intent  of 
sequenced  valuation  criteria  is  to  avoid 
any  opportunity  to  selectively  choose  a 
valuation  method  which  minimizes  the 
lessee's  royalty  obligation,  as  opposed 
to  correctly  establishing  royalty  value 
under  these  rules.  Conversely,  these 
rules  also  offer  the  lessee  the  assurance 
that  MMS  would  not  arbitrarily  rebut 
the  benchmark  that  assigns  the  highest 
gross  proceeds  in  the  area  to  the  lessee 
unless  mandated  by  the  regulatory 
criteria. 

The  July  15, 1968.  notice  contained 
minor  modifications  to  the  non-arm's- 
length  valuation  criteria  listed  in 
paragraph  (c)  of  the  January  15, 1967, 
proposed  rulemaking.  Most  notable  was 
that  criteria  (i)  and  (ii)  were  combined 
into  a  single  valuation  criterion.  The 
effect  from  this  modification  is  to 
increase  the  number  of  arm's-length 
contracts  available  for  review,  thus 
increasing  the  opportunity  for  a  value 
via  comparable  arm's-length  contracts. 
Also,  as  discussed  above.  MMS  has 
replaced  the  term  "equivalent"  with 
provisions  that  clarify  MMS's  intent  that 
the  non-arm's-length  price  would  be 
acceptable  if  it  is  within  the  range  of 
comparable  arm's-length  contracts  in 
the  field  or  area.  The  MMS  also 
removed  the  term  "reasonable  "  from  the 
phrase  "reasonable  value,"  which  was 
stated  in  the  Hrst  two  sentences  of 
paragraph  (c)(2).  Any  value  correctly 
established  under  paragraph  (b)  or  (cj  is 
the  value  for  royalty  purposes. 

With  respect  to  the  comment 
requesting  adoption  of  28  CFR  1.813- 
4(b)(2),  MMS  cannot  identify  any 
benefits  in  administration  or 
simplification  in  valuation  that  would 
occur.  The  Internal  Revenue  Service 
(IRS)  rejects  the  taxpayer's  use  of 
representative  market  or  field  prices 
determined  by  exceptional,  insignificant, 
unusual,  tie-in,  or  accommodation  sales. 
The  IRS  also  disregards  any 
representative  market  or  field  price 
established  in  transactions  between 
members  of  a  controlled  group  unless 
the  IRS  has  determined  the  price  to  be  a 
competitive  sale  price.  See  26  CFR 
1.613-4(c)(3).  The  IRS  requires  any 


taxpayer  that  computes  its  depletable 
income  using  representative  market  or 
field  prices  to  attach  to  its  tax  return  a 
summary  statement  indicating  the  price 
or  prices  used  and  the  sources  of  the 
information  as  to  such  price  or  prices. 
Also,  IRS  requires  the  relevant 
supporting  data  to  be  assembled, 
segregated,  and  made  readily  available 
at  the  taxpayer's  principal  place  of 
business  (28  CFR  1.614-4(c)(5)).  The 
MMS  considers  the  IRS  provisions  more 
burdensome  than  the  provisions  in  these 
rules. 

Comment-  One  Slate  respondent 
objected  to  using  spot  market  prices  to 
value  coal  under  paragraph  (c)(2)(v), 
explaining  that  "our  experience  with 
published  or  publically  [sic]  available 
spot  market  prices  for  fuels  leaves  much 
to  be  desired."  Three  commenters 
disagreed  with  the  mandatory 
prioritization  of  the  non-arm's-length 
valuation  criteria.  One  State  commented 
that  such  a  prioritized  approach  could 
"be  more  appropriately  referred  to  as  a 
straight  jacket  system."  Another  State 
commented  that  "prioritizing  the 
benchmarks  constitutes  a  significant 
change  in  long-standing  *  *  * 
procedures"  and  would  "limit  the 
Secretary's  discretionary  ability  •  *  •." 
One  Indian  commenter  maintained  that 
the  lessee  should  not  select  the 
appropriate  valuation  criterion,  but 
instead  MMS  should  apply  the  correct 
valuation  method. 

One  Indian  commenter  stated  the  non- 
arm's-length  valuation  criteria  are  too 
subjective  and  costly  to  administer.  One 
Indian  commenter  stated  that  if  the 
approach  of  paragraph  (c)  were  to  be 
used  (to  determine  value  in  accordance 
with  this  paragraph),  then  "(t]he 
Secretary  should  determine  whether 
each  contract  is  arm's-length  or  non- 
arm's-length  *  *  *." 

One  industry  commenter  stated  that 
the  net-back  approach  of  paragraph 
(c)(2)(vi)  was  ill-defined. 

MMS  Response:  The  MMS  will  review 
the  procedures  adopted  by  lessees  to 
establish  non-arm's-length  royalty 
values  on  a  selective  basis.  The  MMS 
intends  to  ensure  compliance  with  these 
rules  through  vigorous  monitoring, 
review,  and  audit  activity.  The  MMS 
will  verify  that  lessees  chose  the  correct 
valuation  method  and  will  be  available 
to  assist  lessees  in  calculating  net-back 
royalty  values.  The  MMS  agrees  that  the 
prioritized  valuation  criteria  procedure 
is  a  departure  from  past  practice.  The 
benchmark  system  has  been  adopted  in 
order  to  provide  certainty  in  valuing 
coal  for  royalty  purposes.  The  MMS 
wishes  to  point  out  that  MMS  discretion 
is  not  attenuated  in  making  a  decision 
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on  whether  or  not  a  contract  is  arm's- 
length.  If  a  lessee  incorrectly  maintains 
that  a  contract  is  arm's-length  and  pays 
royalty  accordingly,  the  MMS  may  find 
otherwise  and  require  royalties  be  paid 
according  to  non-arm's-length  criteria. 

Comment-  In  the  July  15, 1988  notice, 
the  coal  industry  had  commented  that  in 
today's  weak  coal  market  MMS  should 
not  receive  a  royalty  computed  on  a 
cost-based  contract  that  exists  between 
aniliales.  These  comments  were  based 
on  the  premise  that  in  today's 
environment  mining  costs  often  exceed 
the  price  for  which  coal  can  be  sold  in 
the  marketplace.  Therefore,  MMS 
specifically  requested  comments  on 
whether  the  final  rules  should  include  a 
provision  whereby  royalty  value  for 
non-arm's-length  sales  in  mine  mouth  or 
captive  mine  situations  should  be  based 
principally  on  current  market 
determinants  such  as  spot  prices. 

Several  comments  were  received 
responding  to  this  specific  request.  The 
majority  of  commenters  supported  the 
non-arm's-length  valuation  procedure  as 
proposed  by  MMS;  i.e..  the  first 
applicable  benchmarii  but  in  no  case 
less  than  gross  proceeds.  One 
commenter  stated.  "The  prices  in  such 
[non-arm's-lengthj  contracts  nonetheless 
represent  the  value  of  coal  to  the 
purchaser,  at  least  to  the  extent  that 
such  contract  prices  are  accepted  and 
passed  on  to  consumers  by  the 
appropriate  electric  utility  regulatory 
body,  and  they  are  gross  proceeds  to  the 
producer.  It  would  be  grossly  unfair  to 
allow  producers  to  pay  a  royalty  only  on 
the  current  spot  market  price  of  coal 
when  they  receive,  and  electricity 
consumers  pay.  far  more  for  the  coal." 

Another  commenter  noted  that 
accurate  spot  maricet  prices  are 
generally  unavailable,  and.  although 
they  are  an  indication  of  current  market 
prices,  they  have  no  application  when 
compared  to  long-term  captive  mine 
agreements.  Only  one  commenter 
agreed  that  the  value  of  coal  should  be 
based  solely  on  market  value 
determinants  such  as  spot  market 
prices.  In  a  somewhat  different 
approach,  another  conunenter  stated 
that  value  for  captive  mines  could  be 
determined  by  biennial  regional 
rulemaking.  In  this  approach  MMS 
would  in  some  way  average  current  spot 
and  term  bids  with  the  average  contract 
price  paid  during  the  previous  year.  In 
regard  to  Indian  coal,  one  comment 
stated.  "We  recommend  that  for  Indian 
coal  leases,  MMS  take  the  higher  of  the 
results  between  the  current  market 
determinants  and  the  value  as 
determined  by  benchmarks.  Such  dual 
accounting  for  Indian  leases  is 


consistent  with  the  Secretary's  trust 
responsibility."  One  other  comment  was 
received  in  regard  to  the  the  non-arm's- 
length  benchmarks  at  {  206.257(c)(2). 
This  comment  expressed  concern  that  in 
a  rising  market  using  a  comparative 
arm's-length  value  would  remove  some 
of  the  benefits  of  a  long-term 
arrangement  with  their  subsidiary.  This 
same  commenter  also  cautioned  that 
prices  reported  to  pubhc  utility 
commissions  or  prices  reported  to  the 
Energy  Information  Administration  may 
contain  plant  handling  or  transportation 
costs  that  should  not  be  subject  to 
royalty. 

Another  commenter  applauded 
MMS's  use  of  the  net-back  method  as 
the  benchmark  of  last  resort. 

MMS  Reponse.  The  MMS  has  decided 
not  to  disturb  the  arm's-length  valuation 
criteria  as  listed  in  the  July  15, 1988, 
notice.  Therefore,  the  first  criteria  to  be 
applied  are  market-based  value 
determinants.  The  lessee  would  be 
required  to  compare  its  non-arm's-length 
contract  with  its  comparable  arm's- 
length  contracts  and  to  other 
comparable  arm's-length  contracts  of 
coal  producers  in  the  same  area.  Using 
the  comparability  criteria  in  paragraph 
(c)(2)  will  ensure  that  long-term 
contracts  are  compared  only  to  other 
long-term  contracts  and  not  to  spot 
contracts.  Likewise,  in  valuing  a  lessee's 
spot  sales  contract  only  other  spot  sales 
contracts  will  be  used. 

Failing  to  estabhsh  a  value  using  the 
arm's-length  comparability  test  the 
lessee  would  then  establish  the  coal's 
value  using  the  prices  approved  by  a 
State  public  utility  commission  or. 
following  that  prices  reported  to  the 
Energy  Information  Administration  of 
the  Department  of  Energy.  Setting  the 
coal's  value  for  royalty  purposes  based 
on  prices  approved  by  public  utility 
commissions  is  consistent  with  MMS's 
gross  proceeds  concept,  because  the 
amount  that  a  utihty  can  pay  for  its  otvn 
captive  coal  production  is  regulated  and 
approved  by  the  public  utility 
commission.  Therefore,  in  this  situation. 
MMS  is  limiting  its  royalty  value  to  that 
value  received  by  the  lessee. 

As  restated  in  1984  by  the  Supreme 
Court  of  the  State  of  New  Mexico  in  a 
case  involving  the  reasonableness  of 
coal  costs: 

The  normal  burden  to  be  met  in  making  a 
prima  facie  case  regarding  costs  incurred  in 
transactions  with  non-affiliates  is  a 
demonstration  that  the  costs  were,  in  fact 
incurred.  However,  the  normal  burden 
regarding  costs  incurred  in  transactions  with 
affiliates  is  heavier,  requiring  a  shoMing  of 
the  reasonableness  of  the  costs.  Boise  Water 
Corp.  v.  Idaho  Public  Utilities  Commission. 
97  Idaho  832.  555  P.2d  163  (1976). 


If  the  public  utility  commission  is 
unconvinced  of  the  justness  or 
reasonableness  of  a  utility's  costs, 
including  fuel  (coal)  costs,  it  can  deny 
incorporation  of  those  costs  into  the 
electric  rates. 

The  MMS  ranked  the  use  of  spot 
market  prices  low  for  minimal 
application  because  of  dissimilarities 
between  long-term  contracts  and  spot 
market  sales  in  market  purpose  and 
motivation  and  because  of  disparities  in 
long-term  versus  spot  sales  market 
share. 

Literature  published  on  the  domestic 
coal  market  states  that  the  domestic 
coal  market  is  subdivided  into  two 
categories:  The  commercial  coal  market 
and  the  captive  coal  market. 

The  commercial  coal  market  is 
comprised  of  coal  producers  that  do  not 
use  their  product  and  coal  consumers 
that  do  not  produce  it.  Within  this 
subdivision  two  types  of  transactions 
dominate,  which  are  the  long-term 
contract  and  spot  sales.  The  purposes  of 
long-term  coal  contracts  have  been 
stated  to  be: 

— Assured  quantity  (buyer  expectation) 
— Assured  quality  (buyer  expectation) 
— Predictable  price  (buyer  expectation) 
— Assured  demand  (seller  expectation) 
— Minimized  investment  risk  (seller 

expectation) 
— Guaranteed  cashflow  (seller  . 

expectation) 

Only  some  of  the  previously  listed 
advantages  of  security  and  stability,  for 
the  buyer  or  the  seller,  are  present  in  the 
spot  market  Because  both  the  supply 
and  demand  for  spot  market  coal  tends 
to  be  short  term,  the  pricing  of  spot 
market  coal  is  substantially  more 
volatile  than  that  of  long-term  contracts. 

The  volatility  of  the  spot  market  for 
both  the  coal  consumer  and  coal 
producer,  coupled  with  the  huge 
investments  required  to  open  a  western 
surface  mine,  relegates  the  spot  sales  to 
a  small  fraction  of  the  total  market  The 
Department  of  Energy.  Energy 
Information  Administration,  publication 
titled  Coal  Data:  A  Reference  (released 
March  8. 1987).  shows  the  following 
historical  average  relationship  between 
market  share  of  long-term  contracts  and 
spot  sales. 
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The  Wyoming  Geological  Survey 
publication  tilled  Wyoming  Geo-notes 
No.  14  (published  April  1W7)  stated  that 
in  1965  spot  sales  accounted  for  about  4 
percent  of  total  Wyoming  coal  sales.  In 
1986  spot  sales  accounted  for  about  5 
percent  of  total  Wyoming  coal  sales. 

The  second  major  subdivision  of  the 
domestic  coal  market  is  the  captive  coal 
market,  wherein  the  consumers  produce 
their  own  coal  to  satisfy  their  needs.  In 
contrast  to  the  commercial  market, 
captive  coal  producers  do  not  normally 
sell  captive  coal  production  on  the  spot 
market  Instead,  captive  coal's  principal 
use  is  to  serve  internal  consumption 
requirements. 

Comment.  Prior  to  publication  of  the 
July  15, 1988,  notice,  several  comments 
were  made  on  {  206.259(d].  now 
designated  S  206.257(d].  Three  industry 
and  two  Indian  respondents  submitted 
four  comments  concerning  paragraph 
(d).  Three  industry  commenlers 
suggested  amending  this  paragraph  to 
provide  for  lessee  appeals  of  MMS 
valuation  determinations.  Both 
comments  proposed  adding  a  new 
section  of  regulation,  with  one 
commenter  stating  "to  provide  for  an 
adjudicatory  hearing  on  MMS 
determinations  undn  5  U.S.C  544  (sic)." 
One  Indian  commenter  recommended 
"in  the  case  of  Indian  lands,  all  non- 
arm's-length  computations  of  value  for 
royalty  purposes  *  *  *  should  be 
preapproved  (by  MMSJ."  Another  Indian 
commenter  agreed,  and  also  stated 
paragraph  (d)  "should  require  MMS  to 
notify  the  tribe  or  allottee  involved  of 
any  change  in  value  determinations." 

MMS  Response:  The  right  of  a  lessee 
to  appeal  MMS  decisions  is  provided  at 
30  CFR  Part  2ga  Further  right  of  appeal 
is  provided  at  43  CFR  Part  4, 
"Department  Hearings  and  Appeals 
Procedures."  The  MMS  considers  that 
the  current  appeal  procedures  provide 
appropriate  avenues  of  recourse  to  the 
lessee.  With  regard  to  the  comment  of 
Tribal  or  allottee  notification  of  value 
determinations,  the  MMS  finds  it 
reasonable  that  Tribes  or  allottees 
should  be  provided  an  explanation 
when  MMS  product  value 
determinations  affect  royalties. 

For  the  fuly  15. 1988,  notice,  paragraph 
(d)  was  modified  from  the  first  proposal. 
Paragraph  (d)(1)  provides  that  value 


determinations  under  paragraph  (c)  do 
not  require  MMS's  prior  approval. 
However,  the  lessee  would  be  required 
to  retain  all  data  that  would  be  subject 
to  review  and  audit.  The  MMS  could 
direct  a  lessee  to  use  a  different  value 
for  calculating  royalty  if  it  determines 
that  the  lessee  s  reported  value  is 
inconsistent  with  the  requirements  of 
the  regulations. 

Paragraph  (d)(2)  requires  a  lessee  to 
make  sales  and  sales  quantity  data 
available  to  authorized  MMS,  State,  and 
Indian  representatives,  to  the  Inspector 
General  of  the  Department  of  the 
Interior,  and  to  other  authorized 
persons. 

Paragraph  (d)(3)  continues  to  provide 
a  notification  requirement  if  a  lessee 
determined  value  using  the  second        % 
through  fifth  benchmarks. 

Paragraphs  (d)(1).  (d)(2).  and  (d)(3)  are 
adopted  unchanged  in  this  final 
rulemaking. 

Comment:  Paragraph  (e)  was  added  in 
the  July  15. 1988,  notice  to  clarify  that  if 
a  lessee  improperly  determines  value, 
the  lessee  would  be  liable  for  both  the 
additional  royalties  and  interest.  A  few 
commenters  noted  that  interest  is  not 
actually  a  penalty,  and  that  penalties 
should  be  charged  in  addition  to 
interest.  Comments  were  also  received 
on  the  issue  of  interest  after  the  January 
15. 1987,  proposed  rulemaking.  Several 
commenters  stated  MMS  should  pay 
interest  to  lessees  for  royalty 
overpayments.  One  commenter 
explained,  "For  the  sake  of  consistency 
and  fundamental  fairness,  the  interest 
payment  should  either  apply  in  both 
cases  or  in  neither."  One  commenter 
took  a  different  approach,  arguing  that  if 
"the  United  States  cannot  provide  or 
pay  interest  on  judgments  without  the 
express  consent  or  approval  of  the 
Congress,  it  does  not  seem  to  preclude 
the  government's  recognition  of  such 
over-payment,  along  with  the  interest 
accrued,  through  means  of  an  escrow 
account  system  with  payment  of  the 
interest  going  to  the  prevailing  party." 
this  same  commenter  provided  an 
alternative  recommendation  "to  allow 
credits  on  royalties  due  in  the  future, 
including  the  interest  earned  on  the 
original  over-payment  of  royalty."  One 
commenter  recommended  revising 
current  paragraph  (e)  to  "provide  for 
some  allowance  for  error  for  which  no 
interest  will  be  assessed  on  the 
underpayment,  similar  to  the  Internal 
Revenue  Service's  allowance  for  the 
payment  of  estimated  tax  which  will  be 
due." 

MMS  Response:  MMS  believes  that 
the  interest  payment  required  for 
improperly  reporting  value,  while  not  a 


penalty,  is  a  sufficient  deterrent  to 
intentional  underreporting.  In  addition, 
under  the  provisions  of  18  U.S.C.  1001,  it 
is  a  crime  punishable  by  up  to  5  years 
imprisonment  or  a  fine  of  $10,000,  or 
both,  for  anyone  knowingly  and  willfully 
to  submit  or  cause  to  be  submitted  to 
any  Agency  of  the  United  Stales  any 
false  or  fraudulent  8tatement(s)  to  any 
matters  within  the  Agency's  jurisdiction. 

On  the  issue  of  MMS  paying  interest 
to  lessees  for  royalty  overpayments. 
Congress  has  not  provided  MMS  with 
this  option,  and  MMS  cannot  authorize 
which  interest  payments,  without 
Congress'  approval.  The  MMS  also  does 
not  have  authority  to  establish  escrow 
accounts. 

Comment  Twenty  industry  and  one 
Indian  respondent  commented  on 
(  206.257(g),  which  primarily  would 
require  that  the  value  for  royalty 
purposes  can  be  no  less  than  the  gross 
proceeds  accruing  to  the  lessee  less 
applicable  exclusions.  Paragraph  (g) 
was  initially  proposed  as  S  206.259(f)- 
Comments  pertaining  to  the  "which 
could  accrue"  issue  have  been 
addressed  by  MMS  at  5  206.257(b). 
Other  comments  were  received 
concerning  take-or-pay  payments.  The 
A/AfS  addressed  the  issue  of  royalty  on 
take-or-pay  payments  in  the  discussion 
of  general  comments.  Readers  are 
requested  to  refer  to  those  sections  for 
MMS's  discussion  concerning  these 
topics.  One  industry  comment  was 
received  which  specifically  objected  to  a 
royalty  value  floor  of  no  less  than  gross 
proceeds.  One  Indian  comment  was 
received  concerning  the  paragraph  (g) 
provisions  of  take-or-pay  payments  as 
related  to  make-up  deliveries.  The 
Indian  respondent  requested  that 
paragraph  (g)  be  clarified  such  that  "a 
lessee  should  not  be  allowed  to  deduct 
from  royalty  payments  any  return  of 
take-or-pay  payments  required  by  the 
lessee  in  the  event  make  up  quantities 
are  not  available.  Royalties  on  take-or- 
pay  payments  should  be  able  to  be 
offset  only  with  make-up  deliveries,  not 
royalty  adjustments." 

MMS  Response:  With  respect  to  the 
comment  requesting  clarification  of  the 
disposition  of  royalty  payments  made  on 
take-or-pay  payments  subsequently 
returned,  MMS  would  either  refund  the 
royalty  overpayment  or  otherwise 
provide  a  credit  against  further  royalties 
from  that  lease.  The  MMS  considers  the 
lessee's  refund  of  a  take-or-pay  payment 
to  the  purchaser  to  be  tantamount  to  a 
retroactive  contract  price  adjustment, 
thus  precipitating  necessary 
adjustments  in  previously  paid  royalties. 

For  this  final  rulemaking,  MMS  has 
amended  paragraph  (g),  deleting 


Federal  Regisler  /  Vol.  54.  No.  9  /  Friday.  January  13.  1989  /  Rules  and  Regulationg 


1517 


reference  to  take-or-pay  payments. 
Please  refer  to  the  section  on  general 
comments  for  MMS's  policy  on  take-or- 
pay  payments.  Regarding  the  comment 
that  objected  to  a  royalty  floor  of  no  less 
than  the  lessee's  gross  proceeds,  MMS 
responded  to  this  issue  in  its  response  at 
paragraph  (c). 

Comment  After  the  January  15, 1987. 
proposed  rulemaking,  twelve  industry 
respondents  submitted  18  comments 
concerning  9  206.257(h).  which  was 
intially  designated  as  \  206.259(g).  Two 
conunenters  stated  that  there  was  no 
need  for  MMS  to  charge  royalties  on 
additional  imputed  values  because  the 
contract  price  normally  reflects  the  fair 
value  for  both  the  coal  sold  and  the 
services  provided  in  connection  with  the 
sale  of  that  coal.  Four  commenters 
stated  that  there  could  be  a  need  for 
such  a  provision,  with  one  particular 
commenter  explaining  that  "otherwise, 
an  opportunity  for  abuse  could  occur 
and  royalty  payments  could  in  some 
isolated  instances  partially  be  avoided 
by  manipulation  of  contracts."  Four 
commenters  also  urged  MMS  to  apply 
this  regulation  prospectively  to  newly 
executed  contracts,  not  to  existing 
contractual  relationships.  These 
commenters  continued  to  explain  that 
the  retroactive  application  of  the 
provision  of  paragraph  (h)  would  create 
a  major  disruption  in  the  industry, 
because  the  coal  industry  is  replete  with 
existing  contractual  realtionships 
wherein  purchasers  are  providing 
certain  services  or  facilities  which 
normally  would  be  the  responsibility  of 
the  lessee.  One  commenter  objected  on 
the  basis  that  "the  rules  create  some 
sort  of  an  operational  warranty  on  the 
lessee's  activity  under  the  lease.  We 
know  of  no  authorization  of  such  an 
express  warranty."  One  commenter 
objected  to  paragraph  (h)  because 
"MMS  should  not  collect  a  royalty  on 
the  increased  value  of  coal  resulting 
from  beneficiation."  This  commenter 
further  questioned  "how  the  owner  of  a 
raw  product  can  value  it  to  a  lessee  on 
the  basis  of  what  it  will  be  worth  after 
the  lessee  spends  the  money  to  upgrade 
the  product."  One  commenter  claimed. 
"Paragraph  (g)  [h]  imposes  a  lease  term 
not  presently  contained  in  the  existing 
Federal  coal  leases,  namely  that  the 
lessee  is  required  to  place  coal  in  a 
marketable  condition."  Three  other 
commenters  took  a  similar  position, 
stating  that  the  provisions  of  paragraph 
(h)  have  no  basis  in  law.  Three 
commenters  requested  that  MMS  retain 
the  current  regulations  (30  CFR  203.200) 
and  supported  their  position  by  stating 
that  paragraph  (h)  was  unnecessary  and 


what  constitutes  marketable  condition 
was  vague. 

MMS  Response:  The  MMS  has 
retained  paragraph  (h)  as  originally 
written  (originally  designated  as 
paragraph  (g))  in  the  proposed 
regulations  published  January  15. 1987. 
The  MMS  responsibilities  regarding 
paragraph  (h)  will  be  upheld  in 
considering  both  past  and  future  coal 
sales  contracts,  llie  MMS  does  not  now 
allow  Federal  or  Indian  royalties  to  be 
avoided  through  sales  contracts  which 
require  purchasers  to  fulfill  services  that 
are  normally  the  responsibility  of  the 
lessee.  Allowing  a  sale  price  to  be 
reduced  because  the  purchaser  performs 
certain  normal  mine  preparation 
services  which  typically  fall  to  the 
lessee  or  mine  operator  represents  an 
indirect  but  nevertheless  just  as  real, 
deduction  from  royalties  for  the  cost  of 
placing  coal  in  marketable  condition. 
The  MMS  and  its  predecessor  agency 
have  always  required  that  lessees  place 
lease  production  in  marketable 
condition  without  cost  to  the  Federal  or 
Indian  lessor.  This  practice  has  not  been 
changed  in  these  final  regulations. 
Additional  discussion  of  this  issue  is 
found  in  MMS's  general  comments 
response  regarding  "marketable 
condition"  and  "grandfathering." 

Comment  Numerous  comments  were 
received  after  the  July  15, 1988,  notice 
regaining  {  206.259(e),  now  redesignated 
as  S  206.257(i).  Twenty-three  industry, 
one  Indian,  and  one  State  respondent 
submitted  35  comments.  Thirteen 
industry  commenters  specifically  called 
for  the  deletion  of  this  paragraph.  Nine 
industry  commenters  object  to  "second 
guessing"  by  MMS.  One  commenter 
particularly  noted  this  paragraph  would 
make  MMS  a  party  to  sales  contracts. 
Two  commenters  stated  that  paragraph 
(i)  was  unworicable,  with  one 
commenter  explaining  that  unless  MMS 
increases  staffing  requirements  to 
analyze  contracts  "that  they  [MMS]  are 
not  in  the  position  to  interpret  the 
contract  or  any  subsequent 
amendments."  Five  industry 
commenters  believed  this  paragraph 
would  prevent  compromise  between  the 
lessee  and  the  buyer  and,  as  one  other 
commenter  explained,  "would  result  in  a 
*  *  *  flooding  of  the  courts  with 
imnecessary  litigation  merely  to  justify  a 
position."  One  industry  commenter 
stated  that  the  third  sentence,  requiring 
contract  amendments  to  be  in  writing, 
was  in  conflict  with  the  definition  of 
"contract"  in  these  proposed 
regulations. 

One  Indian  respondent  objected  to  the 
provision  of  paragraph  (i)  allowing 
contract  amendments  to  be  retroactive. 


The  commenter  further  stated  that  "the 
lessee  should  not  be  able  to  compromise 
the  lessor's  righfto  receive  royalty 
payments  pursuant  to  the  original 
contract  and  not  under  any  amendments 
that  have  compromised  the  price."  Two 
industry  commenters  objected  to  the 
provisions  of  paragraph  (i)  because  the 
provision  would  be  unfair  to  the 
consumer.  As  one  commenter  explained. 
"(T]he  coal  producer  will  always  be 
able  to  argue  that  the  consumer  or 
purchaser  should  agree  to  some  higher 
price  since  that  is  what  MMS  would  set 
in  any  event  since  the  producer,  under 
federal  regulations,  has  an  affirmative 
obligation  to  extract  the  maximum 
possible  price  from  the  coal  consumer." 
Two  industry  commenters  stated  that 
paragraph  (i)  was  unwarranted,  with 
one  conunenter  further  explaining  that 
there  is  no  "reason  to  presume  that  a 
producer  will  not  obtain  the  maximum 
consideration  allowed  under  its 
contracts."  One  State  respondent 
countered  this  presumption,  stating  that 
"failure  on  somebody's  part  to  enforce 
the  contract  is,  according  to  one 
auditor's  experience,  not  at  all 
hj-potheticai.  They  [the  auditors]  have 
found  instances  where  a  company  has 
simply  neglected  to  invoice  for  several 
years  for  a  payment  they  were  definitely 
entitled  to  under  the  contract" 

MMS  Response:  Paragraph  (i)  was 
revised  in  the  July  IS.  1988,  notice  to 
eliminate  the  "could  receive"  language 
but  emphasizes  that  royalty  is  due  on  all 
benefits  to  which  the  lessee  is  legally 
entitled.  The  rule  also  hmits  any  effect 
on  royalty  due  to  retroactive  contract 
revisions  to  a  two-year  historical  period. 

Paragraph  (i)  imposes  a  diligence 
requirement  on  lessees.  This  section 
would  require  a  lessee  to  pay  royalty  in 
accordance  with  its  contract  price,  but 
also  expressly  would  recognize  that 
contract  prices  may  be  amended 
retroactively.  Retroactive  price 
adjustments  would  be  limited  to  2  years. 
The  MMS  is  aware  that  often  there  is  a 
process  of  negotiation  that  occurs  before 
the  contract  is  formally  amended  and 
that  lower  payments  may  be  received  in 
the  interim.  Royalties  may  be  paid  on 
the  gross  proceeds  received  by  the 
lessee  until  all  reasonable  attempts  to 
force  the  purchaser  to  renegotiate  the 
contract  or  to  comply  with  the  existing 
contract  are  exhausted,  provided  the 
lessee  takes  proper  and  timely  action  to 
receive  prices  or  benefits  to  which  it  is 
entitled,  or  to  revise  the  contract 
retroactively.  Thus,  the  MMS  will  accept 
a  renegotiated  or  a  revised  contract 
price  if  the  main  reason  for  renegotiating 
or  revising  the  contract  is  not  solely  to 
reduce  royalties.  The  phrase  "applies  to 


1518  F»dw«i  RagilT  /  Vol.  54.  No.  9  /  Friday.  January  13.  1989  /  Rules  and  Regulations 


price  bicrcases  only  and"  has  been 
deleted  from  the  last  paragraph  to 
eliminate  excess  redundancy.  However, 
if  a  higher  price  can  be  legally 
enforceable  under  a  contract  and  the 
lessee  is  not  diligent  in  obtaining  that 
price,  royalties  will  be  due  on  that 
higher  price. 

CommenL  In  response  to  the  )uly  15, 
1968.  notice,  several  commenters 
repeated  the  allegation  that  paragraph 
(i)  would  allow  Ihe  MMS  to  "second 
guess"  industry  practices,  and  suggested 
that  this  provision  be  deleted 

MMS  Response:  These  regulations 
reflect  MMS's  willingness  generally  to 
accept  arm's-length  contract  prices  as 
value,  but  there  is  a  concomitant 
obligation  on  the  part  of  the  lessee  to 
obtain  all  to  which  the  lessee  is  entitled 
under  its  contract  If  it  fails  to  take  such 
reasonable  measures,  MMS  will  assess 
royalty  on  the  prices  which  reasonably 
could  have  been  obtained  in  accordance 
with  the  contract 

Comment-  Several  commenters 
objected  to  the  requirement  that 
contract  revisions  or  amendments  must 
be  in  writing  and  signed  by  all  parties. 
The  commenters  stated  that  this 
requirement  obstructed  normal  business 
practices  in  their  day-to-day 
administration  of  coal  sales  contracts 
and  constituted  undue  interference  by 
the  government 

MMS  Response:  The  MMS  does  not 
intend  to  interfere  in  the  day-to-day 
administration  of  contracts.  The  MMS 
believes  that  the  consideration  flowing 
from  buyer  to  seller  is  the  best  measure 
of  the  parties'  interpretation  of  their 
sales  agreement  This  provision  is 
included  in  the  Hnal  rule  to  ensure  that 
any  retroactive  price  reduction,  and  thus 
any  claim  by  the  lessee  for  refunds  or 
credits,  is  legally  enforceable. 

Comment-  One  commenter  expressed 
concern  that  s  two  year  limitation  to 
retroactively  change  value  could  impose 
an  undue  burden  on  the  lessee  where 
non-arm's-length  value  has  been 
determined  by  prices  reported  to  a 
public  utiUty  commission.  The 
commenter  stated  that  public  utility 
commissions  often  rule  on  fuel  costs 
three  to  five  years  after  they  have  been 
included  in  rates  and  adjust  them 
retroactively.  Another  commenter 
approved  of  MMS's  restriction  of 
limiting  retroactive  price  changes  to  two 
years. 

MMS  Response:  Paragraph  (i) 
provides  that  retroactive  adjustments  to 
value  will  be  limited  to  two  years  unless 
MMS  approves  a  longer  period  In  a 
situation  such  as  the  one  described  a 
longer  period  would  be  approved. 

Paragraph  (k)  was  published  in  the 
January  15. 1967.  proposed  rulemaking. 


as  paragraph  (i)  and  modified  slightly  in 
the  July  15. 1988,  notice  to  specifically 
note  that  the  rights  to  information  by 
Indian  lessors  are  not  diminished  by  this 
paragraph. 

The  release  of  financial  and 
confidential  information  for  Federal 
solid  mineral  leases  is  subject  to  the 
Department  of  the  Interior's 
(Department)  regulations  for  releasing 
this  type  of  data  to  the  public.  See  43 
CFR  2.13.  It  is  the  policy  of  the 
Department  to  make  the  records 
available  to  the  public  to  the  greatest 
extent  possible,  in  keeping  with  the 
spirit  of  the  Freedom  of  Information  Act 
(FOIA).  5  US.C  552.  It  is  the  policy  of 
MMS  to  make  available  information 
requested  under  the  FOIA  at  the  earliest 
possible  date,  while,  at  the  same  time, 
protecting  the  rights  of  individuals 
involved,  and  the  administrative 
processes  surrounding  such  rights.  It 
also  is  the  policy  of  the  Department  to 
withhold  iiiformation  falling  within  one 
of  the  FOIA  exemptions  only  if  (1) 
disclosure  is  prohibited  by  statute  or 
Executive  Order,  or  (2)  sound  grounds 
exist  for  not  releasing  such  information. 
Accordingly.  MMS  considers  certain 
information  submitted  by  a  person  or 
entity  privileged  and  financially 
confidential.  We  recognize  the  critical 
importance  of  this  information  to  the 
success  and  competitive  position  of  a 
business.  Therefore,  MMS  does  not 
release  this  information  without  the 
permission  of  the  submitter.  However, 
MMS  wrill.  to  the  extent  legally 
permitted,  release  proprietary  data  to 
any  State  or  Indian  tribe  upon  a 
satisfactory  explanation  of  why  this 
particular  data  is  necessary  and 
following  the  execution  of  a  binding 
written  agreement  to  safeguard  the 
proprietary  data. 

Section  206.250   Determination  of 
Washing  Allowances. 

In  the  July  15, 1968  (53  FR  20942). 
notice,  MMS  discussed  various  changes 
that  had  occurred  from  the  January  15, 
1987.  proposed  rulemaking.  The  KA4S 
noted  that  the  allowance  limits  had 
been  eliminated.  The  MMS  also 
provided  its  rationale  for  that 
modification.  Another  change  from  the 
January  15, 1987,  proposed  rulemaking 
was  the  substitution  of  the  interest  rate 
associated  «vith  Standard  and  Poor's 
industrial  BBB  rate  in  place  of  Moody's 
Aaa  corporate  bond  rate.  This  interest 
rate  is  used  to  compute  the  return  on 
investment  component  in  non-arm's- 
length  allowance  calculations.  An 
extensive  explanation  of  this  change  is 
provided  in  the  preambles  to  the  final  oil 
and  gas  product  valuation  rules 
published  on  January  15, 1988  (Oil — 53 


FR  1212-1214;  Gas— 53  FR  1282-1263, 
respectively). 

CommenL  In  the  July  15. 1968.  notice, 
MMS  also  requested  comments  on 
providing  an  exception  to  the  cost-based 
approach  for  non-arm's-length 
allowance  computation.  The  MMS 
explained  that  in  certain  circiunstances 
where  the  gas  plant  operator  provides 
the  same  services  under  arm's-length 
contracts  as  it  does  for  itself,  the  arm's- 
length  contract  processing  costs  can  be 
substituted  in  place  of  actual  costs.  The 
MMS  requested  whether  a  similar 
provision  should  be  included  for  coal 
washing. 

MMS  Response:  The  MMS  received 
no  comments  on  this  proposal;  therefore, 
the  final  rule  contains  no  such  provision. 

CommenL  Many  comments  received 
by  MMS  pursuant  to  the  January  15. 

1987,  proposed  rulemaking  were  not 
addressed  at  the  time  of  the  July  15, 

1988,  notice.  To  the  extent  these 
comments  continue  to  be  relevant  to  the 
July  15, 1988,  publication,  they  are 
addressed  below. 

Two  industry  commenters  specifically 
recommended  that  the  allowance  should 
be  based  on  the  added  value,  not  the 
cost  incurred.  One  conunenter 
explained,  "The  lessee's  royalty 
obligations  end  once  the  coal  is  first 
placed  in  a  marketable  condition,  and 
that  is  the  point  at  which  royalty  value 
should  be  determined," 

MMS  Response:  The  MMS  believes 
that  determining  the  value  added  would 
be  subjective,  difficult  to  implement,  and 
would  require  additional  rulemaking. 
The  reasonable,  actual  cost  of  coal 
washing  is  the  preferred  method  to 
arrive  at  an  appropriate  allowance. 

CommenL  Two  industry  commenters 
specifically  endorsed  MMS's  proposal  to 
continue  coal  washing  allowances. 
Eighteen  other  industry  commenters 
recommended  that  MMS  extend  the 
allowance  to  include  all  forms  of 
beneficiation  (processing).  According  to 
one  commenter,  coal  processing  would 
encompass  coal  washing,  "pelletizing; 
beneficiation;  treatment  with  substances 
including  chemicals  or  oil:  drying;  and 
subsequent  handling  which  occurs  after 
coal  is  first  placed  in  a  marketable 
condition."  Three  Indian  and  one 
industry  respondent  opposed  granting 
any  washing  allowances,  with  one 
Indian  commenter  going  further  to 
recommend  that  "no  allowances  be 
given  for  any  type  of  coal  beneficiation." 
This  commenter  reasoned,  'To  provide 
for  allowances  for  all  types  of  coal 
beneficiation  will  create  a  bureaucratic 
nightmare  *  '  *."  One  industry 
commenter  recommended  deleting  all 
allowances  as  "unnecessary  under  *  *  * 
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market  value  standards."  This 
commenter  explained  that  market  value 
would  be  determined  "by  current  sales 
of  comparable  unwashed  coal."  One 
Indian  commenter  opposed  an 
allowance  because  "a  practice  which  is 
primarily  a  conservation  measure  does 
not  belong  in  regulations  to  value  the 
product  for  royalty  purposes." 

MMS  Response:  The  regulations 
continue  the  historic  practice  of 
allowing  deductions  for  the  cost  of  coal 
washing  from  the  sale  proceeds  of 
cleaned  coal.  See  30  CFR  211.63,  May  17, 
1976,  41  FR  20271,  for  original  policy. 
The  MMS  believes  that  improving  the 
quality  of  domestic  energy  resources  is 
in  the  national  interest  The  allowance 
procedure  %vill  not  be  difficult  to 
implement  and  should  be  less  difficult  to 
administer  than  the  procedure  that  was 
in  effect  under  the  prior  rules.  Treating 
coal  with  oil  or  chemicals  in  order  to 
suppress  dust  and/or  improve  handling 
is  considered  to  be  the  responsibility  of 
the  lessee  to  place  coal  in  a  marketable 
condition.  Any  payment  for  such 
activities  therefore  is  a  component  of 
gross  proceeds,  if  this  treatment  is 
required  by  the  purchaser. 

CommenL  One  industry  commenter 
proposed  an  alternative  method  for 
calculating  allowances  using  the 
previously  discussed  Internal  Revenue 
Code  (IRC)  "depletion  income"  method 
of  valuing  coal.  A  "processing 
allowance"  would  be  subtracted  from 
the  "depletion  income"  before  the 
royalty  rate  is  applied  to  the  resulting 
"net  royalty  value."  The  allowance 
would  be  calculated  by  multiplying  the 
"depletion  income"  by  a  fraction,  "the 
numerator  of  which  is  the  cost  of  all 
post  marketable  condition  processes 
and  handling  [after  crushing  and  sizing] 
and  the  denominator  of  which  is  the 
total  costs  of  all  pre  and  post 
marketable  condition  processes  and 
handling."  This  commenter  justified  this 
method  as  being  more  advantageous 
than  the  "complex  and  inadequate 
concept  proposed  by  MMS"  because  it 
is  (1)  simple  to  calculate  "based  on 
available  information  and  easily 
audited";  (2)  used  by  other  State  and 
Federal  "agencies  with  satisfactory 
results":  (3)  eliminates  "potential  for 
excessive  deductions";  and  (4)  results  in 
a  "fair"  allowance. 

MMS  Response:  The  MMS  has 
carefully  reviewed  the  underlying 
principles  and  history  of  the 
proportionate  profits  method  and  has 
concluded  that  it  has  no  application  for 
determining  washing  allowances  for 
royalty  purposes. 

The  proportionate  profits  formula  is  a 
specific  procedure  under  IRS  regulations 
to  determine  the  "gross  income  from 


mining"  for  depletion  allowance  income 
tax  purposes  when  representative  field 
or  market  prices  are  unavailable  or 
inapplicable. 

"The  outcome  of  the  proportionate 
profits  formida  is  elimination  from  the 
depletion  allowance  of  all  nonmining 
costs.  Its  purpose  is  to  establish  a 
representative  market  or  field  price  for 
integrated  miner/manufacturers  ordy 
when  representative  prices  cannot  be 
obtained  in  the  area.  Its  intent  is  to 
place  integrated  miner/manufacturers 
on  the  same  depletion  allowance  basis 
as  ordinary  nonintegrated  miners,  thus 
providing  no  unfair  tax  advantage  to  the 
integrated  firms. 

The  proportionate  profits  method  is 
premised  on  the  theory  that  each  dollar 
of  total  costs,  including  nonmining 
applications,  earns  the  same  percentage 
of  profits  as  mining  processes.  Assuming 
this  principle  to  be  uniformly  true,  and  it 
is  not  (for  example,  see  Hugoton 
Production  Company  v.  The  United 
States.  349  F.  2d  418  (cl.  ct.  1965)),  it  is 
improper  to  extrapolate  this  principle  to 
situations  which  involve  deductions  for 
the  ordinary  mining  processes.  The 
workings  of  the  marketplace  suggest 
that  if  a  mine  product  has  not  been 
prepared  to  meet  the  minimum 
acceptable  conditions  that  are 
customary  for  the  market  then  that 
mined  product  may  not  be  saleable  and, 
hence,  would  have  no  value  in  the 
normal  sense  of  the  term.  For  these 
reasons  MMS  does  not  accept  the 
proportionate  profits  formula  to 
determine  any  allowance  for  royalty 
purposes. 

CommenL  Two  Indian  commenters 
stated  that  the  regulations  were  unclear 
with  respect  to  when  allowances  would 
be  approved.  One  commenter  also 
stated,  "The  preamble  to  the  rules  also 
states  that  coal  washing  allowances  will 
be  allowed  when  they  enhance  the 
value  of  the  coal.  But  the  regs  *  *  *  do 
not  require  any  showing  that  there  is  an 
enhancement  *  *  *." 

MMS  Response:  Allowance  forms 
shoiying  recorded  costs  are  to  be 
submitted  to  MMS.  Regulations  on  the 
timing  of  form  submittal  are  provided  at 
§  206.259  (c)  and  (e).  With  respect  to  the 
latter  comments.  MMS  believes  that  a 
prudent  lessee  would  to  take  up  the  task 
and  incur  the  expense  of  washing  coal 
unless  the  process  ultimately  increases 
the  value  or  marketability  of  the  coal. 

CommenL  One  Indian  comment  stated 
"inclusion  of  ad  valorem  property  taxes 
in  allowable  operating  costs  should  not 
include  taxes  imposed  by  the  Navajo 
Nation." 

MMS  Response:  To  the  extent  that 
property  taxes  are  levied  directly  upon 
washing  equipment  or  to  the  extent  that 


it  can  be  demonstrated  that  property 
taxes  are  allocable  to  washing 
equipment  MMS  believes  that  such 
taxes  should  be  included  in  the  cost 
basis  for  allowance  calculatioiL  Such 
taxes  represent  costs  just  as  real  to  the 
lessee  as  labor,  materials,  utilities,  fuel, 
or  other  direct  costs. 

CommenL  One  Indian  comment 
recommended  that  the  language  of  the 
regulations  be  clarified  such  "that  no 
profit  can  be  included  in  the  cost  of 
washing  *  *  *."  One  Slate  commenter 
stated  "if  washing  allowances  are 
provided  for,  we  see  no  reason  to  factor 
a  profit  component  into  the  lessee's  cost 
A  profit  is  not  guaranteed  to  a  lessee 
mining  federal  coal  *  *  *." 

MMS  Response:  The  return  on 
investment  component  of  non-arm's- 
length  allowances  is  not  a  profit 
component  Rather,  this  component  is 
intended  to  represent  a  fair  rate  of 
return  to  capital.  The  MMS  has  solicitea 
and  received  significant  comments  on 
what  would  constitute  a  fair  return 
under  these  circumstances.  The  MMS 
believes  based  on  these  comments  that 
the  Standard  and  Poors  BBQ  bond  rate 
represents  a  rational  choice  among 
alternatives. 

Regarding  S  206.258(b)(2).  MMS  has 
removed  the  word  "initial"  before  the 
phrase  "depreciable  investment  in  the 
wash  plant  *  *  *."  This  term  caused 
confusion.  It  was  not  MMS's  intent  to 
exclude  costs  incurred  after  the  original 
construction  of  the  wash  plant  Rather, 
total  investment  was  the  intent 

CommenL  Two  comments  discussed 
paragraph  (b)(2)(iv)(A],  which  prohibits 
altering  the  depreciation  schedule 
initially  established  by  the  original 
owner  of  a  coal  wash  plant  One  Indian 
commenter  agreed  with  this  stipulation. 
An  industry  commenter  disagreed 
stating,  "A  buyer  will  almost  inevitably 
assign  a  new  and  different  value  to 
acquired  assets.  Such  value  will  often 
exceed  the  previous  owner  [sic  J  book 
value,  and  establishes  the  new  basis 
upon  which  future  depreciation  is 
calculated  *  *  *." 

MMS  Response:  In  MMS's  judgment 
the  simple  change  of  capital  asset 
ownership  does  not  create  a  situation 
requiring  asset  depreciation  to  be 
repeated.  However,  any  additional 
retooling,  refurbishing,  retrofitting,  or 
other  capital  improvements  would 
necessarily  be  added  to  the  capital 
investment  base  and  depreciated 
accordingly. 

CommenL  Following  the  July  15. 1988, 
notice,  several  additional  comments 
were  received  concerning  washing 
allowances.  In  general,  Indian 
comments  opposed  allowances  for 
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washing.  State  commcntera  expressed 
support  for  washing  allowances. 
Industry  generally  favored  washing 
allowances  and  in  particular  expressed 
support  for  the  elimination  of  any  limit 
to  the  allowance  cost.  However,  one 
industry  commenter  opposed  the  ^ 
granting  of  washing  allowances.  Two 
comments  were  received  that  expressed 
concern  over  the  use  of  Standard  and 
Poor's  BBB  industrial  bond  rate  for  non- 
arm's-length  allowance  determinations- 
One  commenter  stated  that  the 
"Ijlustification  for  the  use  of  the  rate  in 
52  FR  1212-1214  concerns  the  risk 
associated  with  mineral-related 
projects.  However,  washing  and 
transportation,  even  transportation 
u&ing  new  technologies,  are  ancillary 
services.  The  risk  is  in  the  mining  of 
coal." 

MMS  Response:  As  stated  earlier. 
MMS  has  examined  the  use  of  the 
Standards  and  Poor's  BBB  industrial 
bond  rate  carefully  and  has  concluded 
that  the  use  of  such  rate  would  be 
appropriate  for  use  as  an  allowed  rate  of 
return  for  washing  and  transportation  of 
coal. 

Section  206.260    A  Uocation  of  washed 
coal 

Comment:  Following  the  January  15, 
1987,  proposed  rulemaking.  Ave  industry 
respondents  submitted  five  comments 
concerning  (206.281.  now  designated 
i  206.260.  Two  commenters  agreed  %vith 
the  procedures  to  allocate  washed  coal 
back  to  the  leases  from  which  it  was 
produced.  Four  respondents 
recommended  substituting  the  term 
"processed"  for  "washed"  in  order  to  be 
consistent  with  their  other  proposals  to 
expand  washing  allowances  to  include 
other  forms  of  beneficiation. 

MMS  Response:  The  MMS  did  not 
amend  §  206.261  when  redesignating  to 
9  206.260  in  the  July  15. 198a  notice  and 
has  not  changed  J  206.260  for  this  flnal 
rulemaking.  For  the  MMS  response  to 
the  washing/processing  issue,  please 
refer  to  the  MMS  responses  to 
comments  at  §  206.265. 

Soctin  206.262    Determination  of 
transportation  allowances. 

In  the  July  15. 1968  (53  FR  26942). 
notice.  MMS  discussed  various  changes 
that  were  made  to  the  January  15, 1987. 
proposed  rulemaking.  The  MMS  noted 
that  the  allowance  limits  had  been 
eliminated.  The  MMS  also  provided  its 
rationale  for  that  modification.  Another 
change  from  the  January  15, 1987, 
proposed  rulemaking  was  the 
substitution  of  the  interest  rate 
associated  with  Standard  and  Poor's 
industrial  BBB  rate  in  place  of  Moody's 
Aaa  corporate  bond  rale.  This  interest 


rate  is  used  to  compute  the  return  on 
investment  component  in  non-arm's- 
length  allowance  calculations.  An 
extensive  explanation  of  this  change  is 
provided  in  the  preamble  to  the  final  oil 
and  gas  product  valuation  rules 
published  on  January  15, 1988  (53  FR 
1212-1214  and  53  FR  1262-1283. 
respectively).  In  order  to  be  consistent 
with  coal  washing  regulations  at 
S  206.2S9(d)(l),  identical  language  has 
been  added  to  §  206.262(d)(1).  and  the 
reference  to  penalties  has  been  deleted. 

Comment  in  the  July  15. 1988.  notice. 
MMS  also  requested  comments  on 
providing  an  exception  to  the  cost-based 
approach  for  non-arm's  length 
allowance  computation,  whereby  the 
lessee  could  apply  to  MMS  for  an 
exception  from  the  requirement  that  it 
compute  actual  costs  if  the  lessee  has  a 
transportation  rate  approved  by  a 
regulatory  authority  and  the  rate  is  not 
excessive  as  compared  to  other  arm's- 
length  contracts.  If  there  are  no  other 
arm's-length  contracts  to  use  for 
comparison,  other  criteria  apply. 

MMS  Response:  The  MMS  received 
no  comments  on  this  proposal;  therefore, 
the  final  rule  contains  no  such  provision. 

Comment-  Many  comments  received 
by  MMS  pursuant  to  the  Janaury  15. 

1987.  proposed  rulemaking  were  not 
addressed  at  the  time  of  the  July  1.5. 

1988,  notice.  To  the  extent  these 
comments  continue  to  be  relevant  to  the 
July  15, 1968.  publication,  they  are 
addressed  below. 

Comment:  The  MMS  received  24 
comments  from  seven  industry,  five 
Indian,  and  two  State  respondents 
concerning  proposed  S  206.261(a)(i).  Six 
industry  commenters  stated  that  the 
term  "remote"  was  ambiguous  and 
should  be  clarified.  One  of  these 
commenters  specifically  stated,  "The 
criteria  demands  [sic]  clear  definition." 
One  industry  and  one  Indian  commenter 
requested  K^S  define  the  meaning  of 
"transportation." 

Four  comments  were  received  on 
paragraph  (a)  addressing  the 
requirement  that  the  point  of  sale  or 
washing  facility  be  "remote"  from  the 
lease  or  mine.  One  industry  commenter 
stated,  "It  makes  no  sense  to  forbid  a 
transportation  allowance  for  sales  to  the 
'mine-mouth'  customers  *  *  *."  In  the 
same  vein,  another  industry  commenter 
stated.  "MMS  should  consider  instances 
where  long  distances  exist  between  the 
point  of  severance  and  the  washing 
facility  or  point  of  sale  which  may  be 
located  on  the  same  lease  or  mine  area." 
Two  other  commenters  specifically 
opposed  this  notion.  One  Indian 
commenter  requested  that  the  regulation 
be  clarified  to  "indicate  that  no 
transportation  allowance  will  be 


allowed  except  from  the  lease 
boundary."  AJiother  Indian  commenter 
suggested  that  an  allowance  would  be 
appropriate  from  the  lease  boundary  to 
the  point  of  sale. 

Three  comments  were  received  on 
paragraph  (a)  concerning  what  would  be 
considered  as  transportation  to  a  point 
of  sale  or  washing  facility  remote  from 
the  lease  or  mine.  Two  industry 
commenters  suggested  that  any 
transportation  to  a  point  of  sale  or 
washing  facility  greater  than  one  mile 
from  the  mine  or  lease  boundary  should 
be  eligible  for  a  transportation 
allowance.  One  of  these  commenters 
explained  that  this  standard  "provides 
much  greater  certainty  than  under  the 
ambiguous  remote  standard  *  *  *."  One 
industry  conunenter  stated  that  all 
transportation  should  be  eligible  for 
allowance  after  the  coal  is  "severed 
from  the  ground  and  either  is  removed 
from  the  lease  itself  or  *  *  *  reaches  the 
surface  of  the  ground"  in  the  case  of 
underground  mining. 

MMS  Response:  The  MMS  responded 
to  similar  conunents  earlier  in  this 
preamble  in  the  discussion  of  S  206.251 
Definitions,  "Allowance." 

Comment:  Six  commenters  addressed 
other  aspects  of  paragraph  (a).  One 
industry  commenter  stated  that  the 
word  "reasonable"  should  be  deleted  as 
it  gives  too  much  discretion  to  MMS. 
Two  Indian  and  three  State  commenters 
expressed  concern  that  protections  to 
the  lessor  that  exist  in  the  current 
regulations  were  being  abandoned.  Two 
State  comments  requested  that  language 
be  added  which  would  ensure  "the 
value  will  never  be  less  than  what  value 
would  have  accrued,  had  the  sale  been 
FOB  the  mine."  The  other  three 
commenters  requested  that  the  word 
"necessary"  be  added  to  this  paragraph 
in  order  to  provide  protection  agninst 
any  potential  lessee  abuse. 

MMS  Response:  The  MMS  reiterates 
its  belief  that  lessees  are  also  prudent 
businessmen  and  as  such  are  unlikely  to 
undertake  operations  that  are 
unnecessary  or  unreasonable.  Since 
most  royalty  rates  are  set  at  or  below 
12^  percent,  is  difficult  to  contrive  a 
situation  where  any  lessee  interested  in 
maximizing  its  allowance  would  benefit 
from  unnecessary  or  unreasonable 
expenditures.  For  each  unnecessary 
dollar  spent  the  lessee  could  only 
recoupe,  at  most,  the  amount  equal  to 
the  lease  royalty,  which  is  12.5  cents  or 
less. 

Comment:  The  MMS  received  several 
additional  comments  following  the  July 
15, 1988,  notice.  Two  comments  stated 
that  in  no  case  should  a  transportation 
allowance  be  allowed  to  reduce  the 
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value  to  zero.  One  comment  offered  an 
alternative  proposal:  "Under  no 
circumstances  shall  the  washing 
allowance  and  transportation  allowance 
reduce  the  value  to  less  than  the  value 
of  like  quality  and  quantity  coal  being 
sold  from  the  area  under  an  arm's-length 
agreement."  Another  comment  stated 
there  should  be  some  absolute  limit  to 
the  allowance  deduction. 

MMS  Response:  "The  MMS  does  not 
believe  any  threshold  or  limit  to 
allowances  is  necessary.  The  roles 
provide  that  the  allowances  cannot 
reduce  the  value  for  royalty  purposes  to 
zero.  Limiting  transportation  allowances 
to  amounts  such  that  the  royalty  value 
of  destination  sales  would  not  fall  below 
the  royalty  value  of  f.o.b.  mine  sales 
does  represent  one  test  available  to 
MMS  in  reviewing  allowances,  but  it 
does  not  constitute  the  conclusive  action 
that  would  be  taken  by  MMS.  In  keeping 
with  the  general  fi«e-market  themes  that 
underpin  this  rulemaking.  MMS  believes 
that  the  lessee  normally  is  striving  to 
attain  the  greatest  return.  When  the 
lessee  must  incur  additional  costs  to 
transport  coal  to  remote  sales 
destinations,  the  presumption  is  that 
those  additional  costs  were  necessary 
because  the  market  for  f.o.b.  mine  sales 
was  saturated.  The  MMS  has  no 
intention  of  second  guessing  prudent 
business  judgments  made  by  lessees  in 
response  to  their  market  assessments. 

Comment-  One  comment  advised 
MMS  to  exercise  caution  when 
reviewing  transportation  allowances  as 
some  lessees  may  attempt  to  manipulate 
the  point  of  sale  to  benefit  from  a 
transportation  allowance. 

MMS  Response:  The  MMS  will 
diligently  review  transportation 
allowances,  applying  the  criteria  stated 
above  in  MMS's  discussion  of 
"Allowance"  at  S  206.251  Definitions. 

Other  changes  made  to  the 
transportation  allowance  section  are  the 
same  as  those  discussed  above  for 
washing  allowances. 

Section  206.263    Contract  submission 

After  the  January  15, 1987,  proposed 
rulemaking,  the  MMS  received  many 
comments  opposing  the  requirement  to 
submit  contracts  to  MMS  upon  request. 
The  MMS  responded  to  those  comments 
and  others  in  the  July  15, 1988.  notice.  In 
response  to  the  July  15, 1988,  notice, 
several  commenters  again  objected  to 
the  contract  submittal  requirement 

MMS  Response:  The  MMS  intends  to 
review  contracts  during  on-site  audits. 
However,  the  MMS  must  retain  the  right 
to  obtain  sales  contracts  or  other 
agreements  from  Federal  or  Indian 
lessees.  The  MMS  will  take  all 
necessary  precautions  to  safeguard 


contracts  from  unauthorized  disclosure. 
The  section  has  not  changed  from  the 
July  15. 1988.  notice. 

Section  206.264    In-situ  and  surface 
gasification  and  liquefaction  operations 

Comment  The  MMS  received  several 
comments  from  industry  respondents  on 
this  section.  Two  industry  commenters 
stated  that  this  section  provided 
excessive  authority  to  MMS  to 
determine  value.  As  one  commenter 
explained.  "The  result  (of  MMS 
authority]  will  be  a  dampening  effect  on 
the  development  of  new  technologies." 

Three  industry  commenters 
recommended  that  MMS's  valuation 
authority  be  restricted  to  in-situ 
processes  only  and  that  post  mining 
processes  such  as  liquefaction  and 
thermal  drying  be  excluded  from  royalty 
valuation  by  applying  the  provisions  of 
§  206.257  to  the  value  of  feedstock  coal 
when  it  first  becomes  marketable.  One 
of  these  commenters  explained.  "The 
lessor  should  share  in  the  benefit  of 
such  processes  only  to  the  extent  of 
royalty  at  the  prescribed  rate  on  the 
value  of  feedstock  coal  *  *  *."  One 
commenter  recommended  that  if  MMS 
authority  was  not  restricted  by  the 
changes  suggested  "(ijt  would  be  more 
appropriate  to  delete  this  section,  place 
it  in  a  reserved  category  and  reconsider 
it  in  the  future." 

One  industry  respondent 
recommended  no  changes  to  proposed 
S  206.264. 

MMS  Response:  The  MMS  does  not 
envision  that  the  development  of  new 
coal  technologies  will  be  dampened  by 
S  208.264,  which  merely  states  that  MMS 
will  determine  the  royalty  value  of 
production  developed  by  in  situ  or 
surface  gasification  or  liquefaction 
technology.  Historically.  Federal 
treatment  of  developing  technologies 
with  reference  to  federal  resources  has 
ben  accommodating.  As  noted 
previously  in  the  preamble  {  206.265  has 
been  added  since  the  January  15. 1987, 
proposed  rulemaking,  in  response  to  the 
comments  received. 

Section  206.265    Value  enhancement  of 
marketable  coal 

In  order  to  address  concerns  that 
MMS  would  assess  royalties  on  the 
value  added  by  new  beneficiation 
technologies,  such  as  "deep  thermal 
drying,"  or  "coal  pelletization."  {  206.265 
was  added  to  the  July  15, 1988.  notice. 
This  section  would  also  apply  to  surface 
gasification  or  liquefaction,  if  coal  is 
placed  in  marketable  condition  prior  to 
processing  to  a  different  physical  or 
chemical  form. 

Comment  Several  comments  were 
received  that  commended  the  addition 


of  this  section.  Only  one  Indian 
commented  that  these  beneficiation 
processes  were  for  the  purpose  of 
placing  lease  products  in  marketable 
condition  and  that  royalty  should  be 
asessed  on  the  total  value  of  products 
sold.  Two  comments  were  received  that 
stated  when  a  net-back  valuation  was 
necessary,  two  times  the  Standard  and 
Poor's  BBB  industrial  bond  rate  was 
appropriate  for  high  risk  ventures.  Two 
commenters  expressed  concern  thai  two 
times  the  BBB  industrial  bond  rate  may 
be  excessive  and  requested  that  the  rate 
be  reviewed  before  publication  of  final 
roles. 

MMS  Response:  The  MMS  has 
retained  the  rate  of  return  component  in 
paragraph  (b)  at  two  times  the  Standard 
and  Poor's  industrial  BBB  rate.  The 
MMS  does  not  consider  this  rate  as 
excessive.  It  is  a  well-established 
economic  principle  that  the  incremental 
cost  of  funds  are  a  function  of  both  the 
general  economy  and  the  results  of 
operation  of  the  individual  company. 
The  results  of  operation  consider  prior 
investments.  In  this  case,  we  are  dealing 
with  new  and  evolving  technologies 
without  much  prior  experience.  Given 
this  reality,  it  is  not  appropriate  to  apply 
the  industry  standard  for  rate  of  return 
when  the  project  is  known  to  be 
complex  and  a  high  risk  venture.  For 
extremely  risky  operations  such  as  the 
Great  Plains  Coal  Gasification  Project  in 
North  Dakota,  the  General  Accounting 
Office  (GAO)  estimated  an  internal  rate 
of  return  over  the  life  of  the  gasification 
project  to  be  between  14  percent  and  19 
percent  (GAO/RCED-85-92,  May  28. 
1985).  This  project  also  had  Government 
price  guarantees.  For  other  more  risky 
projects,  higher  rates  recognize  the  risk 
associated  with  the  project  and  exceed 
the  industry  and  standard  for  cost  of 
capital.  The  MMS  therefore  concludes 
that,  in  net-back  valuations,  proper  rate 
of  return  for  beneficiation  projects 
should  be  2  times  the  industrial  BBB 
rate. 

V.  Procedural  Matters 

Executive  Order  12291 

The  Department  of  the  Interior  (DO!) 
has  determined  that  this  document  is  not 
a  major  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12291.  This  rulemaking 
consolidates  Federal  and  Indian  coal 
royalty  valuation  regulations:  clarifies 
DOI  coal  royalty  valuation  and  coal 
transportation  and  coal  washing 
allowance  poHcy:  and  provides  for 
consistent  royalty  valuation  policy 
among  all  leasable  minerals. 
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Regulatory  Flexibility  Act 

Because  this  rule  primarily 
consolidates  and  streamlines  existing 
regulations  into  a  single  part  for 
consistent  application,  there  are  no 
significant  additional  requirements  or 
burdens  placed  upon  small  business 
entities  as  a  result  of  implication  of  this 
rule.  Therefore,  the  DOI  has  determined 
that  this  rulemaking  will  not  have  a 
signiflcant  economic  effect  on  a 
substantial  number  of  small  entities  and 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  S$  206.254, 
206.257.  206.259.  206.282,  and  206.283  of 
this  rule  have  been  approved  by  the 
OfTice  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1010-0040,  - 
0063.  -0064,  and  -0074. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  one-half  hour  to  3  hours  per 
response  with  an  average  of  1.5  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Due  to  the  complexity  of 
the  information  requested,  applications 
for  allowances  using  Forms  MMS-4292 
and  MMS-42S3  in  non-arm's-length  or 
no-contract  situations  may  require  up  to 
an  estimated  40  hours  per  response. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
OfTicer.  Mail  Stop  832.  Minerals 
Management  Service,  12203  Sunrise 
Valley  Drive.  Reston.  VA  22091;  and  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  a  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  196S  (42 
U.S.C.  4332(2)(C))  is  not  required. 

list  of  Subjects 

30  CFR  Part  202 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 


Petroleum.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  203 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum.  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  F*ublic  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  210 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  212 

Coal.  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3460 

Government  contracts. 
Intergovernmental  relations.  Land 
Management  Bureau.  Mineral  royalties. 
Mines.  Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

Dale:  |anuar>-  9. 1989. 
lames  E.  Cason. 

Assistant  Secretary — Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Parts  202.  203,  206, 
210,  and  212  and  43  CFR  Part  3480  are 
amended  as  follows: 

TItIa  TO    Minaral  Raaourcss 

PART  202— AOYALTIES 

1.  The  authority  citation  for  Part  202  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.:  25  U.S.C. 
3968  et  seq.:  25  U.S.C  2101  et  seq.:  30  U.S.C 
181  el  seq.:  30  U.S.C.  351  et  seq.:  30  U.S.C. 
1001  et  seq.;  30  U.S.C  1701  el  seq.;  31  U.S.C. 
9701:  43  U.S.C.  1301  el  seq.;  43  U.S.C.  1331  et 
seq.;  and  43  U.S.C  1801  et  seq. 

9  202.2SO    [Aimnded] 

2.  Paragraph  (b)  of  S  203.250  under 
Subpart  F  of  Part  203  is  redesignated  as 
a  new  {  202.250  under  Subpart  F  of  Part 
202. 


3.  30  CFR  202  is  amended  by  revising 
newly  redesignated  S  202.250  to  read  as 
follows: 

§202.250    Overriding  royalty  mterMt 

The  regulations  governing  overriding 
royalty  interests,  production  payments, 
or  similar  interests  created  under 
Federal  coal  leases  are  in  43  CFR  Group 
3400. 

PART  203— REUEF  OR  REDUCTION  IN 
ROYALTY  RATE 

1.  The  authority  citation  for  Part  203  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.;  25  U.S.C. 
396a  et  seq.;  25  U.S.C.  2101  et  seq.:  30  U.S.C. 
181  et  seq.:  30  U.S.C.  351  et  seq.;  30  U.S.C. 
1001  el  seq.;  30  U.S.C.  1701  el  seq.;  31  U.S.C. 
9701;  43  U.S.C.  1301  el  seq.;  43  U.S.C.  1331  et 
seq.:  and  43  U.S.C.  1801  et  seq. 


S203.2S0    [An 

2.  Paragraphs  (c).  (d),  (e),  (f),  (g),  (h). 
(i),(j],  and  (k)  of  §203.250  under  Subpart 
F  are  removed. 

3.  Paragraph  (b)  of  §  203.250  is 
redesignated  as  a  new  \  202.250  under 
Subpart  F  of  Part  202. 

4.  Paragraph  (a)  under  S  203.250  is 
redesignated  as  a  new  {  203.250  under 
Subpart  F  and  retitled  "Advance 
royalty."  The  new  section  reads  as 
follows: 

§203.250    Advance  royalty. 

Provisions  for  the  payment  of  advance 
royalty  in  heu  of  continued  operation 
are  contained  at  43  CFR  3483.4. 

5.  A  new  S  203.251  is  added  in  Subpart 
F  to  read  as  follows: 

§  203.251    Reduction  in  royalty  rate  or 
rental. 

An  application  for  reduction  in  coal 
royalty  rate  or  rental  shall  be  filed  and 
processed  in  accordance  with  43  CFR 
Group  3400.  | 

PART  206— PRODUCT  VALUATION      i 

1.  The  authority  citation  for  Part  206  is 
revised  to  read  as  follows:  i 

Authority:  25  U.S.C.  396  et  seq.;  25  U.S.C.    ' 
3H6a  et  seq.;  25  U.S.C.  2101  et  seq.;  30  U.S.C. 
181  el  seq.:  30  U.S.C  351  el  seq.;  30  U.S.C. 
1001  et  seq.:  30  U.S.C.  1701  et  seq.:  31  U.S.C. 
9701;  43  U.S.C  1301  et  seq.:  43  U.S.C.  1331  et 
8eq.;  and  43  U.S.C.  1801  el  seq. 

2.  30  CFR  Part  206  is  amended  by  | 
revising  §  206.10  of  Subpart  A  to  read  as 
follows: 

Subpart  A— General  Provisione 

§206.10    Information  collection. 

The  information  collection 
requirements  contained  in  30  CFR  Part 
206  have  been  approved  by  the  Office  of 


Federal  Register  /  Vol.  54,  No.  9  /  Friday.  |anuary  13,  1989  /  Rules  and  Regulations 1523 


Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq.  The  forms,  filing 
date,  and  approved  OMB  clearance 
numbers  are  identified  in  30  CFR  210.10 
and  30  CFR  218.10. 

3.  Subpart  F  is  revised  to  read  as 
follows; 

SubfMrt  F— Coal 


Sec. 

206.250 

206.251 

206.252 

206.253 


Purpose  and  scope. 
Definitions. 

information  to  collection. 
Coal  subject  to  royalties — general 
provisions. 

206.254  Quality  and  quantity  measurement 
standards  for  reporting  and  paying 
royalties. 

206.255  Point  of  royalty  determination.       _ 

206.256  Valuation  standards  for  cents-per- 
ton  leases. 

206.257  Valuation  standards  for  ad  valorem 
leases. 

206.258  Washing  allowances — general. 

206.259  Delerminalion  of  washing 
allowances. 

206.260  Allocation  of  washed  coal. 

206.261  Transportation  allowances — 
general. 

206.262  Delerminalion  of  transportation 
allowances. 

206.263  Contract  submission. 

206.264  In  situ  and  surface  gasification  and 
liquefaction  operations. 

206.265  Value  enhancement  of  marlcelable 
coal. 

Subpart  F— Coal  ' 

§  206.250    Purpose  and  scope. 

(a)  This  subpart  prescribes  the 
procedures  to  establish  the  value,  for 
royalty  purposes,  of  all  coal  from 
Federal  and  Indian  Tribal  and  allotted 
leases  (except  leases  on  the  Osage 
Indian  Reservation). 

(b)  If  the  specific  provisions  of  any 
statute,  treaty,  or  settlement  agreement 
between  the  United  States  (or  Indian 
lessor)  and  a  lessee  resulting  from 
administrative  or  judicial  litigation,  or 
any  coal  lease  subject  to  the 
requirements  of  this  subpart,  are 
inconsistent  with  any  regulation  in  this 
subpart,  then  the  statute,  treaty,  lease 
provision,  or  settlement  shall  govern  to 
the  extent  of  that  inconsistency. 

(c)  All  royalty  payments  made  to  the 
Mineral  Management  Service  (MMS)  are 
subject  to  later  audit  and  adjustment. 

(d)  The  regulations  in  this  subpart  are 
intended  to  ensure  that  the  trust 
responsibilities  of  the  United  States  with 
respect  to  the  administration  of  Indian 
coal  leases  are  discharged  in 
accordance  with  the  requirements  of  the 
governing  mineral  leasing  laws,  treaties, 
and  lease  terms. 

§  206.251    Definition*. 

"Ad  valorem  lease"  means  a  lease 
where  the  royalty  due  to  the  lessor  is 


based  upon  a  percentage  of  the  amount 
or  value  of  the  coal. 

"Allowance"  means  an  approved,  or 
an  MMS-initially  accepted  deduction  in 
determining  value  for  royalty  purposes. 
"Coal  washing  allowance"  means  an 
allowance  for  the  reasonable,  actual 
costs  incurred  by  the  lessee  for  coal 
washing,  or  an  approved  or  MMS- 
initially  accepted  deduction  for  the  costs 
of  washing  coal,  determined  pursuant  to 
this  subpart.  "Transportation 
allowance"  means  an  allowance  for  the 
reasonable,  actual  costs  incurred  by  the 
lessee  for  moving  coal  to  a  point  of  sale 
or  point  of  delivery  remote  from  both  the 
lease  and  mine  or  wash  plant,  or  an 
approved  MMS-initially  accepted 
deduction  for  costs  of  such 
transportation,  determined  pursuant  to 
this  subpart. 

"Area"  means  a  geographic  region  in 
which  coal  has  similar  quality  and 
economic  characteristics.  Area 
boundaries  are  not  officially  designated 
and  the  areas  are  not  necessarily 
named. 

"Arm's-length  contract"  means  a 
contract  or  agreement  that  has  been 
arrived  at  in  the  marketplace  between 
independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  For  purposes  of  this 
subpart,  two  persons  are  affiliated  if  one 
person  controls,  is  controlled  by,  or  is 
under  common  control  with  another 
person.  For  purposes  of  this  subpart, 
based  on  the  instruments  of  ownership 
of  the  voting  securities  of  an  entity,  or 
based  on  other  forms  of  ownership: 

(a)  Ownership  in  excess  of  50  percent 
constitutes  control; 

(b)  Ownership  of  10  through  50 
percent  creates  a  presumption  of 
control;  and 

(c)  Ownership  of  less  than  10  percent 
creates  a  presumption  of  noncontrol 
which  MMS  may  rebut  if  it 
demonstrates  actual  or  legal  control, 
including  the  existence  of  interiocking 
directorates. 

Notwithstanding  any  other  provisions  of 
this  subpart,  contracts  between 
relatives,  either  by  blood  or  by  marriage, 
are  not  arm's-length  contracts.  The  MMS 
may  require  the  lessee  to  certify 
ownership  control.  To  be  considered 
arm's-length  for  any  production  month,  a 
contract  must  meet  the  requirements  of 
this  definition  for  that  production  month 
as  well  as  when  the  contract  was 
executed. 

"Audit"  means  a  review,  conducted  in 
accordance  with  generally  accepted 
accounting  and  auditing  standards,  of 
royalty  payment  compliance  activities  of 
lessees  or  other  interest  holders  who 


pay  royalties,  rents,  or  bonuses  on 
Federal  or  Indian  leases. 

"BLA"  means  the  Bureau  of  Indian 
A^airs  of  the  Department  of  the  Interior. 

"BLM"  means  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior. 

"Coal"  means  coal  of  all  ranks  from 
lignite  through  anthracite. 

"Coal  washing"  means  any  treatment 
to  remove  impurities  from  coal.  Coal 
washing  may  include,  but  is  not  limited 
to,  operations  such  as  flotation,  air, 
water,  or  heavy  media  separation: 
drying:  and  related  handling  (or 
combination  thereof). 

"Contract"  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions  thereto,  between  two  or  more 
persons  and  enforceable  by  law  that 
with  due  consideration  creates  an 
obligation. 

"Gross  proceeds"  (for  royalty 
payment  purposes)  means  the  total 
monies  and  other  consideration  accruing 
to  a  coal  lessee  for  the  production  and 
disposition  of  the  coal  produced.  Gross 
proceeds  includes,  but  is  not  limited  to. 
payments  to  the  lessee  for  certain 
services  such  as  crushing,  sizing, 
screening,  storing,  mixing,  loading, 
treatment  with  substances  including 
chemicals  or  oils,  and  other  preparation 
of  the  coal  to  the  extent  that  the  lessee 
is  obligated  to  perform  them  at  no  cost 
to  the  Federal  Government  or  Indian 
lessor.  Gross  proceeds,  as  applied  to 
coal,  also  includes  but  is  not  limited  to 
reimbursements  for  royalties,  taxes  or 
fees,  and  other  reimbursements.  Tax 
reimbursements  are  part  of  the  gross 
proceeds  accruing  to  a  lessee  even 
though  the  Federal  or  Indian  royalty 
interest  may  be  exempt  from  taxation. 
Monies  and  other  consideration, 
including  the  forms  of  consideration 
identified  in  this  paragraph,  to  which  a 
lessee  is  constractually  or  legally 
entitled  but  which  it  does  not  seek  to 
collect  through  reasonable  efforts  are 
also  part  of  gross  proceeds. 

"Indian  allottee"  means  any  Indian  for 
whom  land  or  an  interest  in  land  is  held 
in  trust  by  the  United  States  or  who 
holds  title  subject  to  Federal  restriction 
against  alienation. 

"Indian  Tribe"  means  any  Indian 
Tribe,  band,  nation,  pueblo,  community, 
rancheria,  colony,  or  other  group  of 
Indians  for  which  any  land  or  interest  in 
land  is  held  in  trust  by  the  United  States 
or  which  is  subject  to  Federal  restriction 
against  alienation. 

"Lease"  means  any  contract,  profit- 
share  arrangement,  joint  venture,  or 
other  agreement  issued  or  approved  by 
the  United  States  for  a  Federal  or  Indian 
coal  resource  under  a  mineral  leasing 
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law  that  authorizes  exploration  for. 
development  or  extraction  of,  or 
removal  of  coal — or  the  land  covered  by 
that  authorization,  whichever  is  required 
by  the  context. 

"Lessee"  means  any  person  to  whom 
the  United  States,  an  Indian  Tribe,  or  an 
Indian  allottee  issues  a  lease,  and  any 
person  who  has  been  assigned  an 
obligation  to  make  royalty  or  other 
payments  required  by  the  lease.  This 
includes  any  person  who  has  an  interest 
in  a  lease  as  well  as  an  operator  or 
payor  who  has  no  interest  in  the  lease 
but  who  has  assumed  the  royalty 
payment  responsibility. 

"Like-quality  coal"  means  coal  has 
similar  chemical  and  physical 
characteristics. 

"Marketable  condition"  means  coal 
that  is  sufHciently  free  from  impurities 
and  otherwise  in  a  condition  that  it  will 
be  accepted  by  a  purchaser  under  a 
sales  contract  typical  for  that  area. 
"Mine"  means  an  underground  or 
surface  excavation  or  series  of 
excavations  and  the  surface  or 
underground  support  facilities  that 
contribute  directly  or  indirectly  to 
mining,  production,  preparation,  and 
handling  of  lease  products. 

"Net-back  method"  means  a  method 
for  calculating  market  value  of  coal  at 
the  lease  or  mine.  Under  this  method, 
costs  of  transportation,  washing, 
handling,  etc..  are  deducted  from  the 
ultimate  proceeds  received  for  the  coal 
at  the  first  point  at  which  reasonable 
values  for  the  coal  may  be  determined 
by  a  sale  pursuant  to  an  arm's-length 
contract  or  by  comparison  to  other  sales 
of  coal,  to  ascertain  value  at  the  mine. 
"Net  output"  means  the  quantity  of 
washed  coal  that  a  washing  plant 
produces. 

"Person"  means  by  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture. 

"Selling  arrangement"  means  the 
individual  contractual  arrangements 
under  which  sales  or  dispositions  of  coal 
are  made  to  a  purchaser. 

"Severance  tax"  means  any  tax  paid 
to  any  government  agency  based  upon 
the  quantity  of  coal  produced  as  a 
function  of  either  the  volume  or  the 
value  of  production  and  does  not 
include  any  tax  upon  the  value  of  mining 
equipment,  machinery,  or  buildings  and 
lands,  any  tax  upon  a  person's  net 
income  derived  in  whole  or  in  part  from 
the  value  of  coal,  or  any  license  fee, 
unless  such  license  fee  is  based  on 
either  the  volume  or  the  value  of 
production.  Mineral  royalties  are  not 
tases. 

"Spot  market  price"  means  the  price 
received  under  any  sales  transaction 
when  planned  or  actual  deliveries  span 


a  short  period  of  time,  usually  not 
exceeding  one  year. 

S206.2S2    Information  colactioa 

The  information  collection 
requirements  contained  in  this  subpart 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C  3501  et  seq.  The  forms,  filing 
date,  and  approved  OMB  clearance 
numbers  are  identified  in  30  CFR  210.10 
and  30  CFR  2iaia 

S2(M.2SS    Coal aobiact to royaMM- 


(a)  All  coal  (except  coal  unavoidably 
lost  as  determined  by  BLM  pursuant  to 
43  CFR  Group  3400)  from  a  Federal  or 
Indian  lease  subject  to  this  part  is 
subject  to  royalty.  This  includes  coal 
used,  sold,  or  otherwise  disposed  of  by 
the  lessee  on  or  off  the  lease. 

(b)  If  a  lessee  receives  compensation 
for  unavoidably  lost  coal  through 
insurance  coverage  or  other 
arrangements,  royalties  at  the  rate 
specified  in  the  lease  are  to  be  paid  on 
the  amount  of  compensation  received 
for  the  coal.  No  royalty  is  due  on 
insurance  compensation  received  by  the 
lessee  for  other  losses. 

(c)  In  the  event  waste  piles  or  slurry 
ponds  are  reworked  to  recover  coal,  the 
lessee  shall  pay  royalty  at  the  rate 
specified  in  the  lease  at  the  time  the 
recovered  coal  is  used.  sold,  or 
otherwise  finally  disposed  of.  The 
royalty  rate  shall  be  that  rate  applicable 
to  the  production  method  used  to 
initially  mine  coal  in  the  waste  pile  or 
slurry  pond;  La.,  undergnnmd  mining 
method  or  surface  mining  method.  Coal 
in  waste  pits  or  slurry  ponds  initially 
mined  from  Federal  or  Indian  leases 
shall  be  allocated  to  such  leases 
regardless  of  whether  it  is  stored  on 
Federal  or  Indian  lands.  The  lessee  shall 
maintain  accurate  records  to  determine 
to  which  individual  Federal  or  Indian 
lease  coal  in  the  waste  pit  or  slurry  pond 
should  be  allocated.  However.  noOting 
in  this  section  requires  payment  of  a 
royalty  on  coal  for  which  a  royalty  has 
already  been  paid. 

8  206.384    QuaWy  and  quantity 
maaauraiiMnl  ttandarda  for  reporting  and 


(a)  For  leases  subject  to  f  206.257  of 
this  subpart  the  quality  of  coal  on 
which  royalty  is  due  shall  be  reported 
on  the  basis  of  percent  sulfur,  percent 
ash.  and  number  of  British  thermal  units 
(Btu]  per  pound  of  coal.  Coal  quality 
determinations  shall  be  made  at 
intervals  prescribed  in  the  lessee's  sales 
contract.  If  there  is  no  contract,  or  if  the 
contract  does  not  specify  the  intervals  of 
coal  quality  determination,  the  lessee 
shall  propose  a  quality  test  schedule  to 


MMS.  In  no  case,  however,  shall  quality 
tests  be  performed  less  than  quarterly 
using  standard  industry-recognized 
testing  methods.  Coal  quality 
information  shall  be  reported  on  the 
appropriate  forms  required  under  30 
CFR  Part  216. 

(b)  For  all  leases  subject  to  this 
subpart  the  quantity  of  coal  on  which 
royalty  is  due  shall  be  measured  in  short 
tons  (of  2.000  pounds  each)  by  methods 
prescribed  by  the  BLM.  Coal  quantity 
information  shall  be  reported  on 
appropriate  forms  required  under  30 
CFR  Part  216  and  on  the  Report  of  Sales 
and  Royalty  Remittance,  Form  MMS- 
4014.  as  required  under  30  CFR  Part  210. 

§206.2SS    Point  Of  royalty  datarmination. 

(a)  For  all  leases  subject  to  this 
subpart,  royalty  shall  be  computed  on 
the  basis  of  the  quantity  and  quality  of 
Federal  or  Indian  coal  in  marketable 
condition  measured  at  the  point  of 
royalty  measurement  as  determined 
jointly  by  BLM  and  MMS. 

(b)  Coal  produced  and  added  to 
stockpiles  or  inventory  does  not  require 
payment  of  royalty  until  such  coal  is 
later  used.  sold,  or  otherwise  finally 
disposed  of.  The  MMS  may  ask  BUA  or 
BIA  to  increase  the  lease  bond  to  protect 
the  lessor's  interest  when  BLM 
determines  that  stockpiles  or  inventory 
become  excessive  so  as  to  increase  the 
risk  of  degradation  of  the  resource. 

(c)  The  lessee  shall  pay  royalty  at  a 
rate  specified  in  the  lease  at  the  time  the 
coal  is  used.  sold,  or  otherwise  finally 
disposed  of.  unless  otherwise  provided 
for  at  I  206.256(d)  of  this  subpart. 

t206,2S6    Valuation  standards  for  cent*- 
per-ton  laaaaa. 

(a)  This  section  is  applicable  to  coal 
leases  on  Federal.  Indian  Tribal,  and 
allotted  Indian  lands  (except  leases  on 
the  Osage  Indian  Reservation)  which 
provide  for  the  determination  of  royalty 
on  a  cents-per-ton  (or  other  quantity) 
basis. 

(b)  The  royalty  for  coal  from  leases 
subject  to  this  section  shall  be  based  on 
the  dollar  rate  per  ton  prescribed  in  the 
lease.  That  dollar  rate  shall  be 
applicable  to  the  actual  quantity  of  coal 
used,  sold,  or  otherwise  finally  disposed 
of.  including  coal  which  is  avoidably 
lost  as  determine  by  BLM  pursuant  to  43 
CFR  Part  3400. 

(c)  For  leases  subject  to  this  section, 
there  shall  be  no  allowances  for 
transportation,  removal  of  impurities, 
coal  washing,  or  any  other  processing  or 
preparation  of  the  coal. 

(d)  When  a  coal  lease  is  readjusted 
pursuant  to  43  CFR  Part  3400  and  the 
royalty  valuation  method  changes  from 
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a  cents-per-ton  basis  to  an  ad  valorem 
basis,  coal  which  is  produced  prior  to 
the  effective  date  of  readjustment  and 
sold  or  used  within  30  days  of  the 
effective  date  of  readjustment  shall  be 
valued  pursuant  to  this  section.  All  coal 
that  is  not  used.  sold,  or  otherwise 
finally  disposed  of  within  30  days  after 
the  effective  date  of  readjustment  shall 
be  valued  pursuant  to  the  provisions  of 
§  206.257  of  this  subpart,  and  royalties 
shall  be  paid  at  the  royalty  rate 
specified  in  the  readjusted  lease. 

§206.257    Vakiation  standards  for  ad 


(a)  This  section  is  applicable  to  coal 
leases  on  Federal,  Indian  Tribal,  and 
allotted  Indian  lands  (except  leases  on 
the  Osage  Indian  Reservation)  which 
provide  for  the  determination  of  royalty 
as  a  percentage  of  the  amount  of  value 
of  coal  (ad  valorem).  The  value  for 
royalty  purposes  of  coal  from  such 
leases  shall  be  the  value  of  coal 
determined  pursuant  to  this  section,  less 
applicable  coal  washing  allowances  and 
transportation  allowances  determine 
pursuant  to  55  206.258  through  206.262  of 
this  subpart,  or  any  allowance 
authorized  by  5  206.265  of  this  subpart 
The  royalty  due  shall  be  equal  to  the 
value  for  royalty  purposes  multiplied  by 
the  royalt  rate  in  the  lease. 

(b)(1)  The  value  of  coal  that  is  sold 
pursuant  to  an  arm's-length  contract 
shall  be  the  gross  proceeds  accuring  to 
the  lessee,  except  as  provided  in 
paragraphs  (b)(2).  (b)(3).  (b)(5).  and 
(b)(6)  of  this  section.  The  lessee  shall 
have  the  burden  of  demonstrating  that 
its  contract  is  arm's-length.  The  value 
which  the  lessee  reports,  for  royalty 
purposes,  is  subject  to  monitoring, 
review,  and  audit 

(2)  In  conducting  reviews  and  audits. 
MMS  will  examine  whether  the  contract 
reflects  the  total  consideration  actually 
transferred  either  directly  or  indirectly 
from  the  buyer  to  the  seller  for  the  coal 
produced.  If  the  contract  does  not  reflect 
the  total  consideration,  then  the  MMS 
may  require  that  the  coal  sold  pursuant 
to  that  contract  be  valued  in  accordance 
with  paragraph  (c)  of  this  section.  Value 
may  not  be  based  on  less  than  the  gross 
proceeds  accruing  to  the  lessee  for  the 
coal  production,  including  the  additional 
consideration. 

(3)  If  the  MMS  determines  that  the 
gross  proceeds  accruing  to  the  lessee 
pursuant  to  an  arm's-length  contract  do 
not  reflect  the  reasonable  value  of  the 
production  because  of  misconduct  by  or 
between  the  contracting  parties,  or 
because  the  lessee  otherwise  has 
breached  its  duty  to  the  lessor  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  the  lessor,  then  MMS 


shall  require  that  the  coal  production  be 
valued  pursuant  to  paragraph  (c)(2)  (ii), 
(iii),  (iv),  or  (v)  of  this  section,  and  in 
accordance  with  the  notification 
requirements  of  paragraph  (d)(3)  of  this 
section.  When  MMS  determines  that  the 
value  may  be  unreasonable,  MMS  will 
notify  the  lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
information  justifying  the  lessee's 
reported  coal  value. 

(4)  The  MMS  may  require  a  lessee  to 
certify  that  its  arm's-length  contract 
provisions  include  all  of  the 
consideration  to  be  paid  by  the  buyer, 
either  directly  or  indirectly,  for  the  coal 
production. 

(5)  Notwithstanding  any  other 
regulations  in  this  subpart  except  for 
Indian  leases,  the  value  of  coal  for 
royalty  purposes  shall  not  include 
amounts  of  Federal  Black  Lung  excise 
taxes  authorized  by  the  Black  Lung 
Benefits  Revenue  Act  of  1977  (28  U.S.C. 
4121),  abandoned  mine  lands  fees 
authorized  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1232(a)),  and  severance  taxes. 
These  exclusions  include  only  the  costs 
of  the  Federal  Black  Lung  excise  tax. 
abandoned  mine  land  fee.  and 
severance  tax  themselves  and  do  not 
include  late  payment  charges  and/or 
other  monetary  penalties  which  may  be 
levied  on  coal  producers  for 
nonpayment  or  underpayment  of  either 
the  Federal  Black  Lung  excise  tax.  the 
abandoned  mine  land  fee,  or  the 
severance  tax. 

(6)  The  value  of  production  for  royalty 
purposes  shall  not  include  payments 
received  by  the  lessee  pursuant  to  a 
contract  which  the  lessee  demonstrates, 
to  MMS's  satisfaction,  were  not  part  of 
the  total  consideration  paid  for  the 
purchase  of  coal  production. 

(c)(1)  The  value  of  coal  from  leases 
subject  to  this  section  and  which  is  not 
sold  pursuant  to  an  arm's-length 
contract  shall  be  determined  in 
accordance  with  this  section. 

(2)  If  the  value  of  the  coal  cannot  be 
determined  pursuant  to  paragraph  (b)  of 
this  section,  then  the  value  shall  be 
determined  through  application  of  other 
valuation  criteria.  The  criteria  shall  be 
considered  in  the  following  order,  and 
the  value  shall  be  based  upon  the  first 
applicable  criterion: 

(i)  The  gross  proceeds  accruing  to  the 
lessee  pursuant  to  a  sale  under  its  non- 
arm's-length  contract  (or  other 
disposition  of  produced  coal  by  other 
than  an  arm's-length  contract),  provided 
that  those  gross  proceeds  are  within  the 
range  of  the  gross  proceeds  derived 
from,  or  paid  under,  comparable  arm's- 
length  contracts  between  buyers  and 
sellers  neither  of  whom  is  affiliated  with 


the  lessee  for  sales,  purchases,  or  other 
dispositions  of  like-quality  coal 
produced  in  the  area.  In  evaluating  the 
comparability  of  arm's-length  contracts 
for  the  purposes  of  these  regulations,  the 
following  factors  shall  be  considered: 
Price,  time  of  execution,  duration, 
maricet  or  markets  served,  terms,  quality 
of  coal,  quantity,  and  such  other  factors 
as  may  be  appropriate  to  reflect  the 
value  of  the  coal; 

(ii)  Prices  reported  for  that  coal  to  a 
pubhc  utility  commission; 

(iii)  Prices  reported  for  that  coal  to  the 
Energy  Information  Administration  of 
the  Department  of  Energy; 

(iv)  Other  relevant  matters  including, 
but  not  limited  to.  published  or  publicly 
available  spot  market  prices,  or 
information  submitted  by  the  lessee 
concerning  circiunstances  unique  to  a 
particular  lease  operation  or  the 
saleability  of  certain  types  of  coal; 

(v)  If  a  reasonable  value  cannot  be 
determined  using  paragraphs  (c)(2)  (i). 
(ii).  (iii).  or  (iv)  of  this  section,  then  a 
net-back  method  or  any  other 
reasonable  method  shall  be  used  to 
determine  value. 

(3)  When  the  value  of  coal  is 
determined  pursuant  to  paragraph  (c)(2) 
of  this  section,  that  value  determination 
shall  be  consistent  with  the  provisions 
contained  in  paragraphs  (b)(5)  and  (b)(6) 
of  this  section,  as  appropriate. 

(d)(1)  Where  the  value  is  determined 
pursuant  to  paragraph  (c)  of  this  section, 
that  value  does  not  require  MMS's  prior 
approval.  However,  the  lessee  shall 
retain  all  data  relevant  to  the 
determination  of  royalty  value.  Such 
data  shall  be  subject  to  review  and 
audit  and  MMS  will  direct  a  lessee  to 
use  a  different  value  if  it  determines  that 
the  reported  value  is  inconsistent  with 
the  requirements  of  these  regulations. 

(2)  Any  Federal  or  Indian  lessee  will 
make  available  upon  request  to  the 
authorized  MMS,  State,  or  Indian 
representatives,  or  to  the  Inspector 
General  of  the  Department  of  the 
Interior  or  other  persons  authorized  to 
receive  such  information,  arm's-length 
sales  and  sales  quantity  data  for  like- 
quality  coal  sold,  purchased,  or 
otherwise  obtained  by  the  lessee  from 
the  area. 

(3)  A  lessee  shall  notify  MMS  if  it  has 
determined  value  pursuant  to 
paragraphs  (c)(2)  (ii).  (iii).  (iv),  or  (v)  of 
this  section.  The  notification  shall  be  by 
letter  to  the  Associate  Director  for 
Royalty  Management  of  his/her 
designee.  The  letter  shall  identify  the 
valuation  method  to  be  used  and 
contain  a  brief  description  of  the 
procedure  to  be  followed.  The 
notification  required  by  this  section  is  a 
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one-time  notification  due  no  later  than 
the  month  the  lessee  first  reports 
royalties  on  the  Form  MMS-4014  using  a 
valuation  method  authorized  by 
paragraphs  (c)(2)  (ii),  (iii),  (iv).  or  (v)  of 
this  section,  and  each  time  there  is  a 
change  in  a  method  under  paragraphs 
(c)(2)  (iv)  or  (v)  of  this  section. 

(e)  If  MMS  determines  that  a  lessee 
has  not  properly  determined  value,  the 
lessee  shall  be  liable  for  the  difference, 
if  any.  between  royalty  payments  made 
based  upon  the  value  it  has  used  and  the 
royalty  payments  that  are  due  based 
upon  Uie  value  established  by  MM& 
The  lessee  shall  also  be  liable  for 
interest  computed  pursuant  to  30  CFR 
218.202.  If  the  lessee  is  entitled  to  a 
credit.  MMS  will  provide  instructions  for 
the  taking  of  that  credit. 

(f)  The  lessee  may  request  a  value 
determination  from  MMS.  In  that  event, 
the  lessee  shall  propose  to  MMS  a  value 
determination  method,  and  may  use  that 
method  in  determining  value  for  royalty 
purposes  until  MMS  issues  its  decision. 
The  lessee  shall  submit  all  available 
data  relevant  to  its  proposal.  The  MMS 
shall  expeditiously  determine  the  value 
based  upon  the  lessee's  proposal  and 
any  additional  information  MMS  deems 
necessary.  That  determination  shall 
remain  effective  for  the  period  stated 
therein.  After  MMS  issues  its 
determination,  the  lessee  shall  make  the 
adjustments  in  accordance  with 
paragraph  (e)  of  this  sectioa 

(g)  Notwithstanding  any  other 
provisions  of  this  section,  under  no 
circumstances  shall  the  value  for  royalty 
purposes  be  less  than  the  gross  proceeds 
accruing  to  the  lessee  for  the  deposition 
of  produced  coal  less  applicable 
exclusions  of  paragraphs  (b)(5)  and 
(bH6)  of  this  section  and  less  appHcable 
allowances  determined  pursuant  to 

{{  206.258  through  206.282.  and  |  206.265 
of  this  subpart. 

(h)  The  lessee  is  required  to  place  coal 
in  marketable  condition  at  no  cost  to  the 
Federal  Government  or  Indian  lessor. 
Where  the  value  established  pursuant  to 
this  section  is  determined  by  a  lessee's 
gross  proceeds,  that  value  shall  be 
increased  to  the  extent  that  the  gross 
proceeds  has  been  reduced  because  the 
purchaser,  or  any  other  person,  is 
providing  certain  ser\'ices.  the  cost  of 
which  ordinarily  is  the  responsibility  of 
the  lessee  to  place  the  coal  in 
marketable  condition. 

(1)  Value  shall  be  based  on  the  highest 
price  a  prudent  lessee  can  receive 
through  legally  enforceable  claims  under 
its  contract.  Absent  contract  revision  or 
amendment,  if  the  lessee  fails  to  take 
proper  or  timely  action  to  receive  prices 
or  benefits  to  which  it  is  entitled,  it  must 
pay  royalty  at  a  value  based  upon  that 


obtainable  price  or  benefit.  Contract 
revisions  or  amendments  shall  be  in 
writing  and  signed  by  all  parties  to  an 
arm's-length  contract,  and  may  be 
retroactively  applied  to  value  for  royalty 
purposes  for  a  period  not  to  exceed  two 
years,  unless  MMS  approves  a  longer 
period.  If  the  lessee  makes  timely 
application  for  a  price  increase  allowed 
under  its  contract  but  the  purchaser 
refuses,  and  the  tessee  takes  reasonable 
measures,  which  are  documented,  to 
force  purchaser  compliance,  the  lessee 
will  owe  no  additional  royalties  unless 
or  until  monies  or  consideration 
resulting  from  the  price  increase  are 
received.  This  paragraph  shall  not  be 
construed  to  permit  a  lessee  to  avoid  its 
royalty  payment  obligation  in  situations 
where  a  purchaser  fails  to  pay.  in  whole 
or  in  part  or  timely,  for  a  quantity  of 
coaL 

(j)  Notwithstanding  any  provision  in 
these  regulations  to  the  contrary,  no 
review,  reconciliation,  monitoring,  or 
other  like  process  that  results  in  a 
redetermination  by  the  MMS  of  value 
under  this  section  shall  be  considered 
fmal  or  binding  as  against  the  Federal 
Government,  its  beneficiaries,  the  Indian 
Tribes,  or  allottees  until  the  audit  period 
is  formally  closed. 

(k)  Certain  information  submitted  to 
MMS  to  support  valuation  proposals, 
including  transportation,  coal  washing, 
or  other  allowances  pursuant  to 
S  206.265  of  this  subpart  is  exempted 
from  disclosure  by  the  Freedom  of 
Information  Act,  5  U.S.C.  522.  Any  data 
specified  by  the  Act  to  be  privileged, 
confidential,  or  otherwise  exempt  shall 
be  maintained  in  a  confidential  manner 
in  accordance  with  applicable  law  and 
regulations.  All  requests  for  information 
about  determinations  made  under  this 
Part  are  to  be  submitted  in  accordance 
with  the  Freedom  of  Information  Act 
regulation  of  the  Department  of  the 
Interior,  43  CFR  Part  2.  Nothing  in  this 
section  is  intended  to  limit  or  diminish 
in  any  manner  whatsoever  the  right  of 
an  Indian  lessor  to  obtain  any  and  all 
information  as  such  lessor  may  be 
lawfully  entitled  from  MMS  or  such 
lessor's  lessee  directly  under  the  terms 
of  the  lease  or  applicable  law. 

§206l2S«    Wwhlng  saowanc—    gewfaL 
(a)  For  ad  valorem  leases  subject  to 
S  206.257  of  this  subpart,  MMS  shall,  as 
authorized  by  this  section,  allow  a 
deduction  in  determining  value  for 
royalty  purposes  for  the  reasonable, 
actual  costs  incurred  to  wash  coal, 
unless  the  value  determined  pursuant  to 
§  206.257  of  this  subpart  was  based 
upon  like-quality  unwashed  coal.  Under 
no  circumstances  shall  the  washing 
allowance  and  the  transportation 


allowance  authorized  by  S  206.262  of 
this  subpart  reduce  the  value  for  royalty 
purposes  to  zero. 

(b)  If  MMS  determines  that  a  lessee 
has  improperly  determined  a  washing 
allowance  authorized  by  this  section, 
then  the  lessee  shall  be  liable  for  any 

additional  royalties,  plus  interest  

determined  in  accordance  with  30  CFR 
218.202,  or  shall  be  entitled  to  a  credit 
without  interest. 

(c)  Lessees  shall  not 
disproportionately  allocate  washing 
costs  to  Federal  or  Indian  leases. 

(d)  No  cost  normally  associated  with 
mining  operations  and  which  are 
necessary  for  placing  coal  in  marketable 
condition  shall  be  allowed  as  a  cost  of 
washing. 

(e)  Coal  washing  costs  shall  only  be 
recognized  as  allowances  when  the 
washed  coal  is  sold  and  royalties  are 
reported  and  paid. 

S206.2S9    Detemtinatlon  of  washing 


(a)  Arm  's-Iength  contracts.  (1)  For 
washing  costs  incurred  by  a  lessee 
pursuant  to  an  arm's-length  contract,  the 
washing  allowance  shall  be  the 
reasonable  actual  costs  incurred  by  the 
lessee  for  washing  the  coal  under  that 
contract,  subject  to  monitoring,  review, 
audit,  and  possible  future  adjustment. 
The  MMS's  prior  approval  is  not 
required  before  a  lessee  may  deduct 
costs  incurred  under  an  arm's-length 
contract.  However,  before  any 
deduction  may  be  taken,  the  lessee  must 
submit  a  completed  page  one  of  Form 
MMS-4292.  Coal  Washing  Allowance 
Report,  in  accordance  with  paragraph 
(c)(1)  of  this  section.  A  washing 
allowance  may  be  claimed  retroactively 
for  a  period  of  not  more  than  3  months 
prior  to  the  fu^t  day  of  the  month  that 
Form  MM&-4292  is  filed  with  MMS. 
unless  MMS  approves  a  longer  period 
upon  a  showing  of  good  cause  by  the 
lessee. 

(2)  In  conducting  reviews  and  audits. 
MMS  will  examine  whether  the  contract 
reflects  more  than  the  consideration 
actually  transferred  either  directly  or 
indirectly  from  the  lessee  to  the  washer 
for  the  washing.  If  the  contract  reflects 
more  than  the  total  consideration  paid 
then  the  MMS  may  require  that  the 
washing  allowance  be  determined  in 
accordance  with  paragraph  (b)  of  this 
section. 

(3)  If  the  MMS  determines  that  the 
consideration  paid  pursuant  to  an  arm's- 
length  washing  contract  does  not  reflect 
the  reasonable  value  of  the  washing 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its  duty 
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to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor,  then  MMS  shall  require  that 
the  washing  allowance  be  determined  in 
accordance  with  paragraph  (b)  of  this 
section.  When  MMS  determines  that  the 
value  of  the  washing  may  be 
unreasonable.  MMS  will  notify  the 
lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
information  justifying  the  lessee's 
washing  costs. 

(4)  Where  the  lessee's  payments  for 
washing  under  an  arm's-length  contract 
are  not  based  on  a  doUar-per-unit  basis, 
the  lessee  shall  convert  whatever 
consideration  is  paid  to  a  dollar  value 
equivalent.  Washing  allowances  shall 
be  expressed  as  a  cost  per  ton  of  coal 
washed. 

(b)  Non-arm  's-length  or  no  contract. 
(1)  If  a  lessee  has  a  non-arm's-length 
contract  or  has  no  contract,  including 
those  situations  where  the  lessee 
performs  washing  for  itself,  the  washing 
allowance  will  be  based  upon  the 
lessee's  reasonable  actual  costs.  All 
washing  allowances  deductd  under  a 
non-arm's-length  or  no  contract  situation 
are  subject  to  monitoring,  review,  audit, 
and  possible  future  adjustment.  Prior 
MMS  approval  of  washing  allowances  is 
not  required  for  non-arm's-length  or  no 
contract  situations.  However,  before  any 
estimated  or  actual  deduction  may  be 
taken,  the  lessee  must  submit  a 
completed  Form  MMS-4292  in 
accordance  with  paragraph  (c)(2)  of  diis 
section.  A  washing  allowance  may  be 
claimed  retroactively  for  a  period  of  not 
more  than  3  months  prior  to  the  first  day 
of  the  month  that  Form  MMS-4292  is 
filed  with  MMS.  unless  MMS  approves  a 
longer  period  upon  a  showing  of  good 
cause  by  the  lessee.  The  MMS  will 
monitor  the  allowance  deduction  to 
ensure  that  deductions  are  reasonable 
and  allowable.  When  necessary  or 
appropriate,  MMS  may  direct  a  lessee  to 
modify  its  estimated  or  actual  washing 
allowance. 

(2)  The  washing  allowance  for  non- 
arm's-length  or  no  contract  situations 
shall  be  based  upon  the  lessee's  actual 
costs  for  washing  during  the  reported 
period,  including  operating  and 
maintenance  expenses,  overhead,  and 
either  depreciation  and  a  return  on 
undepreciated  capital  investment  in 
accordance  with  paragraph  (b)(2)(iv)(A) 
of  this  section,  or  a  cost  equal  to  the 
depreciable  investment  in  the  wash 
plant  multiplied  by  the  rate  of  return  in 
accordance  with  paragraph  (b)(2)(iv)(B) 
of  this  section.  Allowable  capital  costs 
are  generally  those  for  depreciable  fixed 
assets  (including  costs  of  delivery  and 


installation  of  capital  equipment)  which 
are  an  integral  part  of  the  wash  plant. 

(i)  Allowable  operating  expenses 
include:  Operations  supervision  and 
engineering;  operations  labor,  fuel; 
utilities;  materials;  ad  valorem  property 
taxes,  rent;  supplies;  and  any  other 
directly  allocable  and  attributable 
operating  expense  which  the  lessee  can 
document. 

(ii)  Allowable  maintenance  expenses 
include:  Maintenance  of  the  wash  plant; 
maintenance  of  equipment;  maintenance 
labor  and  other  directly  allocable  and 
attributable  maintenance  expenses 
which  the  lessee  can  document. 

(iii)  Overhead  attributable  and 
allocable  to  the  operation  and 
maintenance  of  the  wash  plant  is  an 
allowable  expense.  State  and  Federal 
income  taxes  and  severance  taxes, 
including  royalities,  are  not  allowable 
expenses. 

(iv)  A  lessee  may  use  either  paragraph 
(b)(2)(iv)(A)  or  (B)  of  this  section.  After 
a  lessee  has  elected  to  use  either 
method  for  a  wash  plant,  the  lessee  may 
not  later  elect  to  change  to  the  other 
alternative  without  approval  of  the 
MMS. 

(A)  To  compute  depredation,  the 
lessee  may  elect  to  use  either  a  straight- 
line  depreciation  method  based  on  the 
life  of  equipment  or  on  the  life  of  the 
reserves  which  the  wash  plant  services, 
whichever  is  appropriate,  or  a  unit  of 
production  method.  After  an  election  is 
made,  the  lessee  may  not  change 
methods  without  MMS  approval.  A 
change  in  ownership  of  a  wash  plant 
shall  not  alter  the  depreciation  schedule 
established  by  the  original  operator/ 
lessee  for  purposes  of  the  allowance 
calculation.  With  or  without  a  change  in 
ownership,  a  wash  plant  shall  be 
depreciated  only  once.  Equipment  shall 
not  be  depreciated  below  a  reasonable 
salvage  value. 

(B)  The  MMS  shall  allow  as  a  cost  an 
amount  equal  to  the  allowable  capital 
investment  in  the  wash  plant  multiplied 
by  the  rate  of  return  determined 
pursuant  to  paragraph  (b](2)(v)  of  this 
section.  No  allowance  shall  be  provided 
for  depreciation.  This  alternative  shall 
apply  only  to  plants  first  placed  in 
service  or  acquired  after  March  1. 1989. 

(v)  The  rate  of  return  shall  be  the 
industrial  rate  associated  with  Standard 
and  Poor's  BBB  rating.  The  rate  of  return 
shall  be  the  monthly  average  rate  as 
published  in  Standard  and  Poor's  Bond 
Guide  for  the  first  month  of  the  reporting 
period  for  which  the  allowance  is 
applicable  and  shall  be  effective  during 
the  reporting  period.  The  rate  shall  be 
redetermined  at  the  beginning  of  each 
subsequent  washing  allowance 


reporting  period  (which  is  determined 
pursuant  to  paragraph  (c)(2)  of  this 
section). 

(3)  The  washing  allowance  for  coal 
shall  be  determined  based  on  the 
lessee's  reasonable  and  actual  cost  of 
washing  the  coal.  The  lessee  may  not 
take  an  allowance  for  the  costs  of 
washing  lease  production  that  is  not 
royalty  bearing. 

(c)  Reporting  requirements. — (1) 
Arm's-length  contracts,  (i)  With  the 
exception  of  those  washing  allowances 
specified  in  paragraphs  (c)(l)(v)  and  (vi) 
of  this  section,  the  lessee  shall  submit 
page  one  of  the  initial  Form  MMS-4292 
prior  to,  or  at  the  same  time,  as  the 
washing  allowance  determined  pursuant 
to  an  arm's-length  contract  is  reported 
on  Form  MMS-4014.  Report  of  Sales  and 
Royalty  Remittance.  A  Form  MMS-'4292 
received  by  the  end  of  the  month  that 
the  Form  MMS-4014  is  due  shall  be 
considered  to  be  received  timely. 

(ii)  The  initial  Form  MMS-4292  shall 
be  effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a  washing 
allowance  and  shall  continue  until  the 
end  of  the  calendar  year,  or  until  the 
applic8l)le  contract  or  rate  terminates  cr 
is  modified  or  amended,  whichever  is 
earlier. 

(iii)  After  the  initial  reporting  period 
and  for  succeeding  reporting  periods, 
lessees  must  submit  page  one  of  Form 
MMS-4292  within  3  months  after  the  end 
of  the  calendar  year,  or  after  the 
applicable  contract  or  rate  terminates  or 
is  modified  or  amended,  whichever  is 
earlier,  unless  M?4S  approves  a  longer 
period  (during  which  period  the  lessee 
shall  continue  to  use  the  allowance  fit>m 
the  previous  reporting  period). 

(iv)  The  MMS  may  require  that  a 
lessee  submit  arm's-length  washing 
contracts  and  related  documents. 
Documents  shall  be  submitted  within  a 
reasonable  time,  as  determined  by 
MM& 

(v)  Washing  allowances  which  are 
based  on  arm's-length  contracts  and  . 
which  are  in  effect  at  the  time  these 
regulations  become  effective  will  be 
allowed  to  continue  until  such 
allowances  terminate.  For  the  purposes 
of  this  section,  only  those  allowances 
that  have  been  approved  by  MMS  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 

(vi)  The  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  that  are  different  from  the 
requirements  of  this  section. 

(2)  Non-arm's-length  or  no  contract,  (i) 
With  the  exception  of  those  washing 
allowances  specified  in  paragraphs 
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(c)(2)(v)  and  (vii)  of  this  section,  the 
lessee  shall  submit  an  initial  Form 
MMS-4292  prior  to,  or  at  the  same  time 
as.  the  washing  allowance  determined 
pursuant  to  a  non-arm's-lcngth  contract 
or  no  contract  situation  is  reported  on 
Form  MMS-4014.  Report  of  Sales  and 
Royalty  Remittance.  A  Form  MMS-42g2 
received  by  the  end  of  the  month  that 
the  Form  MMS-4014  is  due  shall  be 
considered  to  be  timely  received.  The 
initial  reporting  may  be  based  on 
estimated  costs. 

(ii)  The  initial  Form  MMS-4292  shall 
be  effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  first 
is  authorized  to  deduct  a  washing 
allowance  and  shall  continue  until  the 
end  of  the  calendar  year,  or  until  the 
washing  under  the  non-arm's-length 
contract  or  the  no  contract  situation 
terminates,  whichever  is  earlier. 

(iii)  For  calendar-year  reporting 
periods  succeeding  the  initial  reporting 
period,  the  lessee  shall  submit  a 
completed  Form  MMS-42g2  containing 
the  actual  costs  for  the  previous 
reporting  period.  If  coal  washing  is 
continuing,  the  lessee  shall  include  on 
Form  MMS-4292  its  estimated  costs  for 
the  next  calendar  year.  The  estimated 
coal  washing  allowance  shall  be  based 
on  the  actual  costs  for  the  previous 
period  plus  or  minus  any  adjustments 
which  are  based  on  the  lessee's 
knowledge  of  decreases  or  increases 
which  will  affect  the  allowance.  Form 
MMS-4292  must  be  received  by  MMS 
within  3  months  after  the  end  of  the 
previous  reporting  period,  unless  MMS 
approves  a  longer  period  (during  which 
period  the  lessee  shall  continue  to  use 
the  allowance  from  the  previous 
reporting  period). 

(iv)  For  new  wash  plants,  the  lessee's 
initial  Form  MMS-4292  shall  include 
estimates  of  the  allowable  coal  washing 
costs  for  the  applicable  period.  Cost 
estimates  shall  be  based  upon  the  most 
recently  available  operations  data  for 
the  plant,  or  if  such  data  are  not 
available,  the  lessee  shall  use  estimates 
based  upon  industry  data  for  similar 
coal  wash  plants. 

(v)  Washing  allowances  based  on 
non-arm's-length  or  no-contract 
situations  which  are  in  effect  at  the  time 
these  regulations  become  effective  will 
be  allowed  to  continue  until  such 
allowances  terminate.  For  the  purposes 
of  this  section,  only  those  allowances 
that  have  been  approved  by  MMS  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 

(vi)  Upon  request  by  MMS.  the  lessee 
shall  submit  all  data  used  by  the  lessee 
to  prepare  its  Forms  MMS-42g2.  The 
data  shall  be  provided  within  a 


reasonable  period  of  time,  as 
determined  by  MMS. 

(vii)  The  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  which  are  different  from 
the  requirements  of  this  section. 

(3)  The  MMS  may  establish  coal 
washing  allowance  reporting  dates  for 
individual  leases  different  from  those 
specified  in  this  subpart  in  order  to 
provide  more  effective  administration. 
Lessees  will  be  notified  of  any  change  in 
their  reporting  period. 

(4)  Washing  allowances  must  be 
reported  as  a  separate  line  on  the  Form 
MMS-4014,  unless  MMS  approves  a 
different  reporting  procedure. 

(d)  Interest  assesstjwnts  for  incorrect 
or  late  reports  and  failure  to  report.  (1) 
If  a  lessee  deducts  a  washing  allowance 
on  its  Form  MMS-4014  without 
complying  with  the  requirements  of  this 
section,  the  lessee  shall  be  liable  for 
interest  on  the  amount  of  such  deduction 
until  the  requirements  of  this  section  are 
complied  with.  The  lessee  also  shall 
repay  the  amount  of  any  allowance 
which  is  disallowed  by  this  section. 

(2)  If  a  lessee  erroneously  reports  a 
washing  allowance  which  results  in  an 
underpayment  of  royalties,  interest  shall 
be  paid  on  the  amount  of  that 
underpayment. 

(3)  Interest  required  to  be  paid  by  this 
section  shall  be  determined  in 
accordance  with  30  CFR  2ia202. 

(e)  Adjustments.  (1 )  If  the  actual  coal 
washing  allowance  is  less  than  the 
amount  the  lessee  has  taken  on  Form 
MMS-4014  for  each  month  during  the 
allowance  form  reporting  period,  the 
lessee  shall  be  required  to  pay 
additional  royalties  due  plus  interest 
computed  pursuant  to  30  CFR  218.202, 
retroactive  to  the  first  month  the  lessee 
is  authorized  to  deduct  a  washing 
allowance.  If  the  actual  washing 
allowance  is  greater  than  the  amount 
the  lessee  has  estimated  and  taken 
during  the  reporting  period,  the  lessee 
shall  be  entitled  to  acredit  without 
interest 

(2)  The  lessee  must  submit  a  corrected 
Form  MMS-4014  to  reflect  actual  costs, 
together  with  any  payment,  in 
accordance  with  instructions  provided 
by  MMS. 

(f)  Other  washing  cost 
determinations.  The  provisions  of  this 
section  shall  apply  to  determine 
washing  costs  when  establishing  vaKie 
using  a  net-back  valuation  procedure  or 
any  other  procedure  that  requires 
deduction  of  washing  costs. 

1206,260    AMoeatlon  of  washed  coaL 

(a)  When  coal  is  subjected  to 
washing,  the  washed  coal  must  be 


allocated  to  the  leases  from  which  it 
was  extracted. 

(b)  When  the  net  output  of  coal  from  a 
washing  plant  is  derived  from  coal 
obtained  from  only  one  lease,  the 
quantity  of  washed  coal  allocable  to  the 
lease  will  be  based  on  the  net  output  of 
the  washing  plant. 

(c)  When  the  net  output  of  coal  from  a 
washing  plant  is  derived  from  coal 
obtained  from  more  than  one  lease, 
unless  determined  otherwise  by  BLM. 
the  quantity  of  net  output  of  washed 
coal  allocable  to  each  lease  will  be 
based  on  the  ratio  of  measured 
quantities  of  coal  delivered  to  the 
washing  plant  and  washed  from  each 
lease  compared  to  the  total  measured 
quantities  of  coal  delivered  to  the 
washing  plant  and  washed. 

§206.261    Transportation 


(a)  For  ad  valorem  leases  subject  to 
i  206.257  of  this  subpart,  where  the 
value  for  royalty  purposes  has  been 
determined  at  a  point  remote  from  the 
lease  or  mine,  MMS  shall,  as  authorized 
by  this  section,  allow  a  deduction  in 
determining  value  for  royalty  purposes 
for  the  reasonable,  actual  costs  incurred 
to: 

(1)  Transport  the  coal  from  a  Federal 
or  Indian  lease  to  a  sales  point  which  is 
remote  from  both  the  lease  and  mine:  or 

(2)  Transport  the  coal  from  a  Federal 
or  Indian  lease  to  a  wash  plant  when 
that  plant  is  remote  from  both  the  lease 
and  mine  and.  if  applicable,  from  the 
wash  plant  to  a  remote  sales  point.  In- 
mine  transportation  costs  shall  not  be 
included  in  the  transportation 
allowance. 

(b)  Under  no  circumstances  shall  the 
washing  allowance  and  the 
transportation  allowance  authorized  by 
8  206.257  of  this  subpart  reduce  the 
value  of  coal  under  any  selling 
arrangement  to  zero. 

(c)(1)  When  coal  transported  from  a 
mine  to  a  wash  plant  is  eligible  for  a 
transportation  allowance  in  accordance 
with  this  section,  the  lessee  is  not 
required  to  allocate  transportation  costs 
between  the  quantity  of  clean  coal 
output  and  the  rejected  waste  material. 
The  transportation  allowance  shall  be 
authorized  for  the  total  production 
which  is  transported.  Transportation 
allowances  shall  be  expressed  as  a  cost 
per  ton  of  cleaned  coal  transported. 

(2)  For  coal  that  is  not  washed  at  a 
wash  plant,  the  transportation 
allowance  shall  be  authorized  for  the 
total  production  which  is  transported. 
Transportation  allowances  shall  be 
expressed  as  a  cost  per  ton  of  coal 
transported. 
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(3)  Transportation  costs  shall  only  be 
recognized  as  allowances  when  the 
transported  coal  is  sold  and  royalties 
are  reported  and  paid. 

(d)  If,  after  a  review  and/or  audit. 
MMS  determines  that  a  lessee  has 
improperly  determined  a  transportation 
allowance  authorized  by  this  section, 
then  the  lessee  shall  pay  any  additional 
royalties,  plus  interest  determined  in 
accordance  with  30  CFR  218.202.  or  shall 
be  entitled  to  a  credit,  without  interest 

(e)  Lessees  shall  not 
disproportionately  allocate 
transportation  costs  to  Federal  or  Indian 
leases. 

f  206.262    Determination  of  transportation 


(a)  Arm's-length  contracts.  (1)  For 
transportation  costs  incurred  by  a  lessee 
pursuant  to  an  arm's-length  contract  the 
transportation  allowance  shall  be  the 
reasonable,  actual  costs  incurred  by  the 
lessee  for  transporting  the  coal  under 
that  contract  subject  to  monitoring, 
review,  audit  and  possible  future 
adjustment  The  MMS's  prior  api)roval 
is  not  required  before  a  lessee  may 
deduct  costs  inciured  under  en  arm's- 
length  contract.  However,  before  any 
deduction  may  be  taken,  the  lessee  must 
submit  a  completed  page  one  of  Form 
MMS-4293,  Coal  Transportation 
Allowance  Report  in  accordance  with 
paragraph  (c)(1)  of  this  section.  A 
transportation  allowance  may  be 
claimed  retroactively  for  a  period  of  not 
more  than  3  months  prior  to  the  first  day 
of  the  month  that  Form  MMS-24293  is 
filed  with  MMS,  unless  MMS  approves  a 
longer  period  upon  a  showing  of  good 
cause  by  the  lessee. 

(2)  In  conducting  reviews  and  audits, 
MMS  will  examine  whether  the  contract 
reflects  more  than  the  consideration 
actually  transferred  either  directly  or 
indirectly  from  the  lessee  to  the 
transporter  for  the  transportation.  If  the 
contract  reflects  more  than  the  total 
consideration  paid,  then  the  MMS  may 
require  that  the  transportation 
allowance  be  determined  in  accordance 
with  paragraph  (b)  of  this  section. 

(3)  If  the  MMS  determines  that  the 
consideration  paid  pursuant  to  an  arm's- 
length  transportation  contract  does  not 
reflect  the  reasonable  value  of  the 
transportation  because  of  misconduct  by 
or  between  the  contracting  parties,  or 
because  the  lessee  otherwise  has 
breached  its  duty  to  the  lessor  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  the  lessor,  then  MMS 
shall  require  that  the  transportation 
allowance  be  determined  in  accordance 
with  paragraph  (b)  of  this  section.  When 
MMS  determines  that  the  value  of  the 
transportation  may  be  unreasonable. 


MMS  will  notify  the  lessee  and  give  the 
lessee  an  opportunity  to  provide  written 
information  justifying  the  lessee's 
transportation  costs. 

(4)  Where  the  lessee's  payments  for 
transportation  under  an  arm's-length 
contract  are  not  based  on  a  dollar-per- 
unit  basis,  the  lessee  shall  convert 
whatever  consideration  is  paid  to  a 
dollar  value  equivalent  for  the  purposes 
of  this  section. 

(b)  Non-arm  's-length  or  no  contract 
(1)  If  a  lessee  has  a  non-arm's-length 
contract  or  has  no  contract,  including 
those  situations  where  the  lessee 
performs  transportation  services  for 
itself,  the  transportation  allowance  will 
be  based  upon  the  lessee's  reasonable 
actual  costs.  All  transportation 
allowances  deducted  under  a  non-arm's- 
length  or  no-contract  situation  are 
subject  to  monitoring,  review,  audit  and 
possible  future  adjustment  Prior  MMS 
approval  of  transportation  allowances  is 
not  required  for  non-arm's-length  or  no- 
contract  situations.  However,  before  any 
estimated  or  actual  deduction  may  be 
taken,  the  lessee  must  submit  a 
completed  Form  MMS-4293  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  A  transportation  allowance  may 
be  claimed  retroactively  for  a  period  of 
not  more  than  3  months  prior  to  the  first 
day  of  the  month  that  Form  MMS-42g3 
is  filed  with  MMS,  unless  MMS 
approves  a  longer  period  upon  a 
showing  of  good  cause  by  die  lessee. 
The  MMS  will  monitor  the  allowance 
deductions  to  ensure  that  deductions  are 
reasonable  and  allowable.  When 
necessary  or  appropriate,  MMS  may 
direct  a  lessee  to  modify  its  estimated  or 
actual  transportation  allowance 
deduction. 

(2)  The  transportation  allowance  for 
non-arm's-length  or  no-contract 
situations  shall  be  based  upon  the 
lessee's  actual  costs  for  transportation 
during  the  reporting  period,  including 
operating  and  maintenance  expenses, 
overhead,  and  either  depreciation  and  a 
return  on  undepreciated  capital 
investment  in  accordance  with 
paragraph  (b)(2)(iv)(A)  of  this  section,  or 
a  cost  equal  to  the  depreciable 
investment  in  the  transportation  system 
multiplied  by  the  rate  of  return  in 
accordance  with  paragraph  (b)(2)(iv)(B) 
of  this  section.  Allowable  capital  costs 
are  generally  those  for  depreciable  fixed 
assets  (including  costs  of  dehvery  and 
installation  of  capital  equipment)  which 
are  an  integral  part  of  the  transportation 
system. 

(i)  Allowable  operating  expenses 
include:  Operations  supervision  and 
engineering;  operations  labor  fuel; 
utilities;  materials;  ad  valorem  property 
taxes:  rent  supplies;  and  any  other 


directly  allocable  and  attributable 
operating  expense  which  the  lessee  can 
document 

(ii)  Allowable  maintenance  expenses 
include:  Maintenance  of  the 
transportation  system;  maintenance  of 
equipment  maintenance  labor  and 
other  directly  allocable  and  attributable 
maintenance  expenses  which  the  lessee 
can  document 

(iii)  Overhead  attributable  and 
allocable  to  the  operation  and 
maintenance  of  the  transportation 
system  is  an  allowable  expense.  State 
and  Federal  income  taxes  and 
severance  taxes  and  other  fees, 
including  royalties,  are  not  allowable 
expenses. 

(iv)  A  lessee  may  use  either  paragraph 
(b)(2)(iv)(A)  or  paragraph  (b)(2)(iv)(B)  of 
this  section.  After  a  lessee  has  elected  to 
use  either  method  for  a  transportation 
system,  the  lessee  may  not  later  elect  to 
change  to  the  other  alternative  without 
approval  of  the  MMS. 

(A)  To  compute  depreciation,  the 
lessee  may  elect  to  use  either  a  straight- 
line  depreciation  method  based  on  the 
life  of  equipment  or  on  the  life  of  the 
reserves  which  the  transportation 
system  services,  whichever  is 
appropriate,  or  a  unit  of  production 
method.  After  an  election  is  made,  the 
lessee  may  not  change  methods  without 
MMS  approval.  A  change  in  ownership 
of  a  transportation  system  shall  not  alter 
the  depreciation  schedule  established  by 
the  original  transporter/lessee  for 
purposes  of  the  allowance  calculation. 
With  or  without  a  change  in  ownership, 
a  transportation  system  shall  be 
depreciated  only  once.  Equipment  shaU 
not  be  depreciated  below  a  reasonable 
salvage  value. 

(B)  The  MMS  shall  allow  as  a  cost  an 
amount  equal  to  the  allowable  capital 
investment  in  the  transportation  system 
multiplied  by  the  rate  of  return 
determined  pursuant  to  paragraph 
(b)[2){B)(v)  of  this  section.  No  allowance 
shall  be  provided  for  depreciation.  This 
alternative  shall  apply  only  to 
transportation  facilities  first  placed  in 
service  or  acquired  after  March  1, 1989. 

(v)  The  rate  of  return  shall  be  the 
industrial  rate  associated  with  Standard 
and  Poor's  BBB  rating.  The  rate  of  return 
shall  be  the  monthly  average  as 
published  in  Standard  and  Poor's  Bond 
Guide  for  the  first  month  of  the  reporting 
period  of  which  the  allowance  is 
applicable  and  shall  be  effective  during 
the  reporting  period.  The  rate  shall  be 
redetermined  at  the  beginning  of  each 
subsequent  transportation  allowance 
reporting  penod  (which  is  determined 
pursuant  to  paragraph  (c)(2)  of  this 
section). 
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(3)  A  lessee  may  apply  to  the  MMS  for 
exception  from  the  requirement  that  it 
compute  actual  costs  in  accordance  with 
paragraphs  (b)(l]  and  (b)(2)  of  this 
section.  The  MMS  will  grant  the 
exception  only  if  the  lessee  has  a  rate 
for  the  transportation  approved  by  a 
Federal  agency  (for  both  Federal  and 
Indian  leases)  or  by  a  State  regulatory 
agency  (for  Federal  leases).  The  MMS 
shall  deny  the  exception  request  if  it 
determines  that  the  rate  is  excessive  as 
compared  to  arm's-length  transportation 
charges  by  systems,  owned  by  the 
lessee  or  others,  providing  similar 
transportation  services  in  that  area.  If 
there  are  no  arm's-length  transportation 
charges,  MMS  shall  deny  the  exception 
request  if:  (i)  No  Federal  or  State 
regulatory  agency  costs  analysis  exists 
and  the  Federal  or  State  regulatory 
agency,  as  applicable,  has  declined  to 
investigate  pursuant  to  MMS  timely 
objections  upon  niing;  and  (ii)  The  rate 
signiHcantly  exceeds  the  lessee's  actual 
costs  for  transportation  as  detemined 
under  this  section. 

(c)  Reporting  requirements — (1) 
Ann's-length  contracts,  (i)  With  the 
exception  of  those  transportation 
allowances  specified  in  paragraphs 
(c)(1)  (v)  and  (vi)  of  this  section,  the 
lessee  shall  submit  page  one  of  the 
initial  Form  MMS-4293  prior  to,  or  at  the 
same  time  as.  the  transportation 
allowance  determined  pursuant  to  an 
arm's-length  contract  is  reported  on 
Form  MMS-4014.  Reports  of  Sales  and 
Royalty  Remittance. 

(ii)  The  initial  Form  MMS-42g3  shall 
be  effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a 
transportation  allowance  and  shall 
continue  until  the  end  of  the  calendar 
year,  or  until  the  applicable  contract  or 
rate  terminates  or  is  modifled  or 
amended,  whichever  is  earlier. 

(iii)  After  the  initial  reporting  period 
and  for  succeeding  reporting  periods, 
lessees  must  submit  page  one  of  Form 
MMS-4293  within  3  months  after  the  end 
of  the  calendar  year,  or  after  the 
applicable  contract  or  rate  terminates  or 
is  modified  or  amended,  whichever  is 
earlier,  unless  MMS  approves  a  longer 
period  (during  which  period  the  lessee 
shall  continue  to  use  the  allowance  from 
the  previous  reporting  period).  Lessees 
may  request  special  reporting 
procedures  in  unique  allowance 
reporting  situations,  such  as  those 
related  to  spot  sales. 

(iv)  The  MMS  may  require  that  a 
lessee  submit  arm's-length 
transportation  contracts,  production 
agreements,  operating  agreements,  and 
related  documents.  Documents  shall  be 


submitted  within  a  reasonable  time,  as 
determined  by  MMS. 

(v)  Transportation  allowances  that  are 
based  on  arm's-length  contracts  and 
which  are  in  effect  at  the  time  these 
regulations  become  effective  will  be 
allowed  to  continue  until  such 
allowances  terminate.  For  the  purposes 
of  this  section,  only  those  allowances 
that  have  been  approved  by  MMS  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 

(vi)  The  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  that  are  different  from  the 
requirements  of  this  section. 

(2)  Non-arm's-Iength  or  no  contract,  (i) 
With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (c)(2)  (v)  and  (vii)  of  this 
section,  the  lessee  shall  submit  an  initial 
Form  MMS-4293  prior  to.  or  at  the  same 
time  as,  the  transportation  allowance 
determined  pursuant  to  a  non-arm's- 
length  contract  or  no-contract  situation 
is  reported  on  Form  MMS-4014,  Report 
of  Sales  and  Royalty  Remittance,  llie 
initial  report  may  be  based  on  estimated 
costs. 

(ii)  The  initial  Form  MMS-4293  shall 
be  effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  first 
is  authorized  to  deduct  a  transportation 
allowance  and  shall  continue  until  the 
end  of  the  calendar  year,  or  until  the 
transportation  under  the  non-arm's- 
length  contract  or  the  no-contract 
situation  terminates,  whichever  is 
earlier. 

(iii)  For  calendar-year  reporting 
periods  succeeding  the  initial  reporting 
period,  the  lessee  shall  submit  a 
completed  Form  MMS-4293  containing 
the  actual  costs  for  the  previous 
reporting  period.  If  the  transportation  is 
continuing,  the  lessee  shall  include  on 
Form  MM&-4293  its  estimated  costs  for 
the  next  calendar  year.  The  estimated 
transportation  allowance  shall  be  based 
on  the  actual  costs  for  the  previous 
reporting  period  plus  or  minus  any 
adjustments  that  are  based  on  the 
lessee's  knowledge  of  decreases  or 
increases  that  will  affect  the  allowance. 
Form  MMS-4293  must  be  received  by 
MMS  within  3  months  after  the  end  of 
the  previous  reporting  period,  unless 
MMS  approves  a  longer  period  (during 
which  period  the  lessee  shall  continue  to 
use  the  allowance  from  the  previous 
reporting  period). 

(iv)  For  new  transportation  facilities 
or  arrangements,  the  lessee's  initial 
Form  MM&-4293  shall  include  estimates 
of  the  allowable  transportation  costs  for 
the  applicable  period.  Cost  estimates 
shall  be  based  upon  the  most  recently 


available  operations  data  for  the 
transportation  system,  or.  if  such  data 
are  not  available,  the  lessee  shall  use 
estimates  based  upon  industry  data  for 
similar  transportation  systems. 

(v)  Non-arm's-Iength  contract  or  no- 
contract-based  transportation 
allowances  that  are  in  effect  at  the  time 
these  regulations  become  effective  will 
be  allowed  to  continue  until  such 
allowances  terminate.  For  purposes  of 
this  section,  only  those  allowances  that 
have  been  approved  by  MMS  in  writing 
shall  qualify  as  being  in  effect  at  the 
time  these  regulations  become  effective. 

(vi)  Upon  request  by  MMS.  the  lessee 
shall  submit  all  data  used  to  prepare  its 
Form  MMS-4293.  The  data  shall  be 
provided  within  a  reasonable  period  of 
time,  as  determined  by  MMS. 

(vii)  The  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  that  are  different  from  the 
requirements  of  this  section. 

(viii)  If  the  lessee  is  authorized  to  use 
its  Federal-  or  State-agency-approved 
rate  as  its  transportation  cost  in 
accordance  with  paragraph  (b)(3)  of  this 
section,  it  shall  follow  the  reporting 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(3)  The  MMS  may  establish  reporting 
dates  for  individual  lessees  different 
than  those  specified  in  this  paragraph  in 
order  to  provide  more  effective 
administration.  Lessees  will  be  notified 
as  to  any  change  in  their  reporting 
period. 

(4)  Transportation  allowances  must  be 
reported  as  a  separate  line  item  on  Form 
MMS-4014.  unless  MMS  approves  a 
different  reporting  procedure. 

(d)  Interest  assessments  for  incorrect 
or  late  reports  and  failure  to  report.  (1) 
If  a  lessee  deducts  a  transporation 
allowance  on  its  Form  MMS-4014 
without  complying  with  the 
requirements  of  this  section,  the  lessee 
shall  be  liable  for  interest  on  the  amount 
of  such  deduction  until  the  requirements 
of  this  section  are  complied  with.  The 
lessee  also  shall  repay  the  amount  of 
any  allowance  which  is  disallowed  by 
this  section. 

(2)  If  a  lessee  erroneously  reports  a 
transportation  allowance  which  results 
in  an  underpayment  of  royalties,  interest 
shall  be  paid  on  the  amount  of  that 
underpayment. 

(3)  Interest  required  to  be  paid  by  this 
section  shall  be  determined  in 
accordance  with  30  CFR  218.202. 

(e)  Adjustments.  (1)  If  the  actual 
transportation  allowance  is  less  than  the 
amount  the  lessee  has  taken  on  Form 
MMS-4014  for  each  month  during  the 
allowance  form  reporting  period,  the 
lessee  shall  be  required  to  pay 
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additional  royalties  due  plus  interest, 
computed  pursuant  to  30  CFR  218.202, 
retroactive  to  the  first  month  the  lessee 
is  authorized  to  deduct  a  transportation 
allowance.  If  the  actual  transportation 
allowance  is  greater  than  the  amount 
the  lessee  has  estimated  and  taken 
during  the  reporting  period,  the  lessee 
shall  be  to  a  credit  without  interest. 

(2)  The  lessee  must  submit  a  corrected 
Form  MMS-4014  to  reflect  actual  costs, 
together  with  any  payment,  in 
accordance  with  instructions  provided 
by  MMS.  I 

(f)  Other  transportation  cost 
determinations.  The  provisions  of  this 
section  shall  apply  to  determine 
transportation  costs  when  establishing 
value  using  a  net-back  valuation 
procedure  or  any  other  procedure  that 
requires  deduction  of  transportation 
costs. 

S206.263    Contract  submission. 

(a)  The  lessee  and  other  payors  shall 
submit  to  MMS.  upon  request,  contracts 
for  the  sale  of  coal  from  ad  valorem 
leases  subject  to  this  subpart.  The  MMS 
must  receive  the  contracts  within  a 
reasonable  period  of  time,  as  specified 
by  MMS.  Lessees  shall  include  as  part  of 
the  submittal  requirements  any 
contracts,  agreements,  contract 
amendments,  or  other  documents  that 
affect  the  gross  proceeds  received  for 
the  sale  of  coal,  as  well  as  any  other 
information  regarding  any  consideration 
received  for  the  sale  or  disposition  of 
coal  that  is  not  included  in  such 
contracts.  At  the  time  of  its  contract 
submittals.  MMS  may  require  the  lessee 
to  certify  in  writing  that  it  has  provided 
all  documents  and  information  that 
reflect  the  total  consideration  provided 
by  purchasers  of  coal  from  ad  valorem 
leases  subject  to  this  subpart. 
Information  requested  under  this  section 
may  include  contracts  for  both  ad 
valorem  and  cents-per-ton  leases  and 
shall  be  available  in  the  lessee's  offices 
during  normal  business  hours  or 
provided  to  MMS  at  such  time  and  in 
such  manner  as  may  be  requested  by 
authorized  Department  of  the  Interior 
personnel.  Any  oral  sales  arrangement 
negotiated  by  the  lessee  must  be  placed 
in  a  written  form  and  be  retained  by  the 
lessee.  Nothing  in  this  section  shall  be 
construed  to  limit  the  authority  of  MMS 
to  obtain  or  have  access  to  information 
pursuant  to  30  CFR  Part  212. 

(b)  Lessees  and  other  payors  shall 
designate,  for  each  contract  submitted 
pursuant  to  this  section,  whether  the 
contract  in  arm's-length  or  non-arm's- 
length. 

(c)  A  lessee's  or  other  payor's 
determination  that  its  contract  is  arm's- 
length  is  subject  to  future  audit  to  verify 


that  the  contract  meets  the  criteria  of 
the  arm's-length  contract  definition  in 
§  206.251  of  this  subpart. 

(d)  Information  required  to  be 
submitted  under  this  section  that 
constitutes  trade  secrets  and 
commercial  and  financial  information 
that  is  identified  as  privileged  or 
confidential  shall  not  be  available  for 
public  inspection  or  made  public  or 
disclosed  without  the  consent  of  the 
lessee  or  other  payor,  except  as 
otherwise  provided  by  law  or  regulation. 

S206.264    In-situ and surfac* gasification 
and  iqusf action  opr ations. 

In  an  ad  valorem  Federal  coal  lease  is 
developed  by  in-situ  or  surface 
gasification  or  liquefaction  technology, 
the  lessee  shall  propose  the  value  of 
coal  for  royalty  purposes  to  MMS.  The 
MMS  will  review  the  lessee's  proposal 
and  issue  a  value  determination.  The 
lessee  may  use  its  proposed  value  until 
MMS  issues  a  value  determination. 

9  2uo.2o5    Valus  sniianc  snwnt  of 
markstabte  coaL 

If,  prior  to  use,  sale,  or  other 
disposition,  the  lessee  enhances  the 
value  of  coal  after  the  coal  has  been 
placed  in  marketable  condition  in 
accordance  with  §  206.257(h)  of  this 
subpart,  the  lessee  shall  notify  MMS 
that  such  processing  is  occtirring  or  will 
occur.  The  value  of  that  production  shall 
be  determined  as  follows: 

(a)  A  value  established  for  the 
feedstock  coal  in  marketable  condition 
by  apphcation  of  the  provisions  of 

i  206.257(c)(2)(i-iv)  of  this  subpart;  or. 

(b)  In  the  event  that  a  value  cannot  be 
established  in  accordance  with 
subsection  (a),  then  the  value  of 
production  will  be  determined  in 
accordance  with  §  206.257(c)(2)(v)  of 
this  subpart  and  the  value  shall  be  the 
lessee's  gross  proceeds  accruing  from 
the  disposition  of  the  enhanced  product, 
reduced  by  MMS-approved  processing 
costs  and  procedures  including  a  rate  of 
return  on  investment  equal  to  two  times 
the  Standard  and  Poor's  BBB  bond  rate 
applicable  under  5  206.259(b}(2)(v)  of 
this  subpart. 

PART  210— FORMS  AND  REPORTS 

1.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.:  25  U.S.C. 
396a  et  seg.:  25  U.S.C.  2101  et  seg.:  30  U.S.C 
181  et  seq.:  30  U.S.C.  351  et  seq.;  30  U.S.C 
2101  et  seq.:  30  U.S.C.  1701  et  seq.:  31  U.S.C 
9701:  43  U.S.C.  1301  et  seq.:  43  U.S.C.  1331  el 
seq.:  43  U.S.C  1801  el  seq. 

2.  30  CFR  Part  210  is  amended  by 
revising  §  210.10  of  Subpart  A  to  read  as 
follows: 


Subpart  A— General  Provisiont 

S2iai0    Information  coNsetion. 

This  section  identifies  MMS  Royalty 
Management  Program  information 
collection  requirements,  except  for 
reports  required  for  the  MMS  Production 
Accounting  and  Auditing  System 
(PAAS),  which  are  identified  in  30  CFR 
216.10.  and  reports  required  for  the 
Government's  Royalty-In-Kind  (RIK) 
Program,  which  are  identified  in  30  CFR 
208.3.  The  information  collection 
requirements  identified  in  this  section 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seg.  The  forms  and 
approved  OMB  clearance  numbers  are 
as  follows: 


Form  No..  noiTW  snd  ISnQ  dols 


MMS-2014— Report  o<  S^es 
Royalty  RemMartoe— Oil  md 
Dim  by  tw  ond  o(  first  mor«i  tot- 
lowMng  produdnr)  montfi  lor  royally 
paymer*  arid  lor  r«niala  r«o  iaiar 
than  anrwMrsary  date  ol  theleaaa-. 

MMS-4014— Report  Ol  Sates  and 
Royalty  Renvttance— Sokd  Mnar- 
als — Due  by  end  of  montti  Mtomint 
sates  or  production  mor^h  (unleaa 
lease  terms  specity  a  iMteruN  fra* 
quency  tor  royalty  paymartt)  and 
for  rentals  no  later  than  iha 


MMS-4025— Oil  and  Gas  Payor  Mor- 
Form — Due  30  days  after 
of   a   new   tease   or   a 
change  to  an  exnting  laaae 

MMS-4030— Solid  Minerals  Payor  m- 
ImiiMiliun  Form — Due  30  days  after 
issuance  of  a  new  lesse  or  change 
to  an  ttostvig  account  establMhed 
by  an  earlier  torm — 

MMS-4109— Gas  Process»<g  MkN*- 
ance  Summary  Ftepori- 
report  due  wrttwi  3  moni 
ittg  the  last  day  of  ttie  morMh  tor 
whKfi  an  sNowarKe  s  first  dented 
unless  a  longer  period  •  approved 
by  MMS 


MMS-4110-OiTi 

Report — Imtief  report  due 
3  monttis  loHotiMig  the  lest 
day  of  Itie  morMh  lor  wtuch  an  al- 
lo»»anco  la  first  darned.  k«itess  a 
longer  penod  is  approved  by  MMS ... 

MMS-4280— Appkcatxm  lor  Reward 
tor  Oiiginal  iriKjriiiaimn — CXie  t/t\on 
a  reward  s  darned  tor  wtormetion 
provided  which  may  lead  to  tlie 
recovery  of  royalty  or  ottwr  pay- 
ments owed  to  the  Drated  Stales 

MMS-4292— Coal  Washing  ASowanca 
Report/ Application — Due  prwr  to, 
or  at  the  same  bme  Itiat  the  alow- 
ance  a  fvst  reported  on  Form 
MMS-4014.  and  annually  thereatlar 
if  the  allowance  does  not  change 

MMS-4293— Coal  Transportation  Al- 
towance  Report/ Appkcation — Due 
phor  to,  or  at  the  same  ame  thai 
the  allowance  is  first  reported  on 
Form  MtwlS-4014  and  annually 
thereafter  if  tfie  allowance  does  not 
ctiange _ „ 


OMBNa 


toio-ooez 


tOtO-0064 


1010-0033 


1010-0064 


1010-0075 


1010-0061 


1010-0076 


1010-0074 


1010-0074 
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FOfTTI  NOl. 


MMS-4295— Gm    Tr 

•wuwi  3  nionvns  mowvig  w  mm 
(tey  o4  MtofiVl  fOf  which  W  flHow- 
■nc*  «  im  cMaMd  untaM  a 
longar  p«tod  to  iw*o>i>d  by  MMS... 


0MB  No. 


tOIO-0075 


The  information  is  being  collected  by 
the  Department  of  the  Interior  to  meet 
its  congressionally  mandated  accounting 
and  audit  responsibilities  relating  to 
Federal  and  Indian  mineral  roynty 
management.  The  information  collected 
will  be  used  to  determine  (a)  whether 
royalty  payments  represent  the  proper 
values:  (b)  the  transportation  and 
processing  allowances  that  may  be 
deducted  from  royalty  payments  due  on 
Federal  and  Indian  lands,  and  (c)  the 
eligibility  of  informants  to  receive 
rewards.  The  reports  are  mandatory  and 
are  required  to  receive  a  benefit. 
Information  reporting  forms  are 
available  from  MMS.  Requests  should 
be  addressed  to:  Minerals  Management 
Service.  Royalty  Management  Program. 
P.O.  Box  ITIia  Denver.  Colorado  80217. 

PART  212-AECOROS  AMO  FILES 
MAINTENANCE 

1.  The  authority  citation  for  Part  212  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  H  seq:  25  U.S.C 
396a  el  seq.;  25  U.S.C  2101  el  seq.:  30  US.C. 
181  el  seq.:  30  U.S.C  351  et  aeq.;  30  U.S.C 


1001 9/  aeq.:  SO  U.S.C  1701  et  $eq.:  31  U.S.C 
9701:  43  U.S.C  1301  et  aeq.:  43  U.S.C.  1331  et 
seq.:  and  43  US.C  1801  et  seq. 

2.  The  titles  of  Subparts  C.  D,  F,  and  G 
under  Part  212  are  revised  to  read  as 
follows: 


Subpart 
(Reearvadl 


and  Indian  OH 


Subpart  D    Tedaral  and  Indian 


Subpart  F— Coal— {Reserved] 

Subpart  6-OttMr  Solid  Minerals— 
[Reserved] 


3.  The  following  new  subparts  are 
added  to  Part  212: 

Subpart  H—Geottiemial  Resources— 

(Reserved] 

Subpart  l-OCS  Sulfur— (Reeerved] 

4.  The  introductory  text  of  paragraph 
(b)  of  S  212.200  is  revised  to  read  as 
follows: 


8212.200 


Of  and 


to 


(a) 


(b)  Tbe  MMS  shall  have  access  to  all 
records  of  the  operator/lessee 
pertaining  to  comphance  to  Federal 
royalties,  including,  but  not  limited  ta 


Qroup 


iMna^^fiMni 


PART  34aO-COAL  EXPLORATION 
AND  MININQ  OPERATIONS  RtlLES 

1.  The  authority  citation  for  Part  3480 
continues  to  read  as  follows: 

Authority:  The  Mineral  (^easing  Act  of 
February  25, 192a  as  amended  (30  U.S.C.  181. 
et  seq.]:  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947.  as  amended  (30  U.S.C.  351- 
359);  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  1201.  el 
seq.y,  the  National  Historic  Preservation  Act 
of  1966.  as  amended  (16  U.S.C.  470.  et  seq.y. 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  US.C.  1531.  el  seq):  the  Act  of 
March  3.  igoa  as  amended  (25  U.S.C.  396): 
the  Act  of  May  11. 1938.  as  amended  (25 
use.  396a-39ag):  the  Act  of  February  28. 
1891.  as  amended  (25  U.S.C  397):  the  Act  of 
May  29. 1924  (25  US.C.  398):  the  Act  of  March 
3, 1927  (25  U.S.C.  398a-396e):  the  Act  of  lune 
30. 1919.  as  amended  (25  U.S.C.  399):  R.S.  441 
(43  U.S.C.  1457):  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C  471.  et  seq.):  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321.  et  seq.y.  and  the 
Freedom  of  Information  Act  (5  U.S.C.  552).  j 


S340S.2    lAimndMl]  | 

2.  Section  3485.2  of  43  CFR  Part  3480  is 
amended  by  removing  paragraphs  (d). 
(e).  (f).  (g).  (h).  (i).  and  (k).  Paragraph  (j) 
of  §  3485.2(j)  is  redesignated  as 
paragraph  (d)  of  S  3485.2. 

(FR  Doc  8»-706  Filed  1-12-88: 8:45  am) 

MLLNM  OOOC  aW-WMI 


Friday 

January  13,  1989 


J 


Part  III 

Department  of 
Agriculture 

Farmers  Home  Administration 


7  CFR  Part  1980 

Revision  of  Guaranteed  Fanner  Program 
Loan  Regulations;  Hnal  Rule 
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DEPARTMENT  OF  AGRICULTURE 

■rmw  notnv  Aominwufliion 
7CFR  Part  1960 

Ravielon  of  Guaranteed  Fanner 
Program  Loan  Reguiationa 

aocncy:  Farmers  Home  Administration. 

USDA. 

action:  Final  rule. 


R  The  Farmers  Home 
Administration  (FmHA)  amends  its 
guaranteed  loan  regulations  to 
implement  certain  provisions  of  the 
Agricultural  Credit  Act  of  1987  (Pub.  L 
100-233)  and  to  provide  clarification  for 
the  processing  and  servicing  of 
guaranteed  Operating  (OL).  Soil  and 
Water  (SW)  and  Farm  Ownership  (FO) 
loans.  This  action  is  necessary  to  carry 
out  the  provisions  of  Pub.  L  100-233  and 
to  encourage  greater  participation  in  the 
guaranteed  loan  program  for  farmers. 
The  intended  effect  is  to  facilitate  the 
handling  of  guaranteed  loans:  to  insure 
prompt  pa>'ment  of  losses  to  lenders  for 
bankruptcy  cases:  and  to  reduce  the 
Government's  cost  for  the  program. 
CPFCCnvt  OATV:  (anuary  13. 1989. 
aoong«nt:  The  Interim  Regulatory 
Impact  Analysis  (IRIA)  will  be  made 
available  for  public  inspection  during 
regular  working  hours  at  the  following 
address:  Office  of  the  Chief.  Directives 
Management  Branch.  USDA.  Room  634& 
South  Agriculture  Building.  14tfa  and 
Independence  Avenue  SW., 
Washington.  DC  20250.  Telephone  (202) 
475-4019. 


rem  RMTHDI  aVOfMATION  CONTACT: 

Ann  Dill.  Guaranteed  Loan  Making 
Branch.  Farmers  Home  Administration. 
USDA.  Room  5440.  Washington.  DC 
20250.  Telephone  (202)  382-118a 
rANV  nirmmation: 


Ciweificatkin 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  major 
because  it  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

Memafaiidinn  of  Law 

I  have  reviewed  the  regulations  which 
the  Farmers  Home  Administration 
(FmHA)  is  publishing  as  a  final  rule  to 
implement,  among  other  items.  Titles  5 
and  6  of  the  Agricultural  Credit  Act  of 
1987.  Pub.  L  100-233. 101  Stat.  1662  et 
seq.  I  fmd  that  these  regulations  comply 
with  that  statute  and  that  FmHA  has  the 
authority  to  propose  such  regulations 
pursuant  to  section  339  of  the 


Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C  1989). 
Coristopaer  H)cks. 
Genera  J  Counsel. 

Summary  of  nUA 

The  USDA  has  developed  an  Interim 
Regulatory  Impact  Analysis  (IRIA)  due 
to  the  effect  the  Agricultural  Credit  Act 
of  1987  (the  Act)  will  have  on  the 
economy.  There  are  a  number  of 
requirements  in  the  Act;  however,  one  of 
the  most  significant  requirements  is  the 
loan  restructuring  with  debt  write  down 
provision. 

The  Agricultural  Credit  Act  of  1987 
provides  for  suhatantial  revisims  in 
loan  servicing  procedures  of  RnHA.  The 
objective  of  this  impact  analysis  is  to 
summarize  the  revised  loan 
restructuring  procedures,  estimated , 
costs  and  budget  impacts  from 
restructuring  with  debt  write  down. 

The  restructuring  provisions  of  the 
Act  provide  for  a  write  down  of  debt  to 
the  recovery  value  of  collateral  where 
the  return  to  the  Government  under  the 
restructured  debt  is  at  least  as  great  as 
the  return  from  involuntary  bquidation. 

A  summary  of  the  PRIA  was 
published  in  the  Federal  Regialar  on 
September  14. 1988,  (53  PR  35638].  A 
summary  of  the  IRIA  was  pubDahed  in 
the  Federal  Register  on  September  14, 
1988  [FR  35638]  as  a  part  of  another 
regulation  package. 

The  revision  ofguaranteed  Farmer 
Propam  regulations  is  only  one  of  the 
several  documents  published  in  the 
Federal  BeglstBr  to  implement  the 
requirements  of  the  Act  and  should  have 
a  lesser  impact  an  the  economy  than  the 
loan  restructuring  with  debt  write  down. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  catalog 
of  Federal  Domeetic  Assistance: 
10.404 — Emergency  Loans 
1(M06    Fans  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416— Soil  and  Water  Loans 
10.422 — Business  and  Industrial  Loans 

Intergovernmental  Consultatioa 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  SOlS. 
Subpart  V  (48  FR  29115,  June  24. 1983) 
and  FmHA  Instruction  1940-J. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983). 
Emergency  loans.  Farm  Operating  loans, 
and  Farm  Ownership  loans,  with  the 
exception  of  nonfarm  enterprise  activity, 
are  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 


2.  The  Soil  and  Water  Loan  Program  is 
subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 

194(H 

i 
Eaviroomental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  tbe  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

BackgRMmd 

FmHA  published  a  proposed  rule  in 
the  Federal  Register  on  May  9. 1988  [53 
FR  16416],  for  comments  on  its  proposed 
revisions  to  the  guaranteed  loan 
regulations  dealing  with  payment  of 
estimated  loss  claims  while  a  borrower 
is  engaged  in  a  reorganization 
bankruptcy  at  the  time  the  plan  is 
confirmed  by  the  bankruptcy  court  and 
at  the  completion  of  the  bankruptcy 
plan.  FmHA  also  published  a  proposed 
rale  in  the  Federal  Register  on  June  17, 
1988,  [53  FR  22764]  for  comments  on  its 
proposed  revisions  implementing 
various  sections  of  the  Agricultural 
Credit  Act  of  1987  and  clarifying  the 
processing  and  servicing  of  guaranteed 
ioana.  A  interim  rule  was  published  in 
the  Federal  Register  on  January  3, 1989. 
[54  FR  11]  implementing  certain 
provisions  of  the  May  9, 1988  and  June 
17, 1988  proposed  rules.  Any  items 
covered  in  the  interim  rule  will  remain 
subject  to  public  comment.  In  order  to 
expedite  the  implementation  of  the 
remaining  provisions,  the  Federal 
Registers  of  May  9  and  June  17, 1988  are 
combined  in  the  issuance  of  this 
doctmient. 

Discussloa  of  Comments 

This  rule  combines  proposed  rules 
published  May  9. 1968,  (52  FR  16416]  and 
June  17. 198a  [53  FR  22764]. 

A  total  of  8  comments  were  received 
on  the  proposed  rule  published  in  the 
Fedatal  Register  on  May  9, 1988  (53  FR 
16416].  Comments  were  received  from 
bank  officials.  FmHA  employees,  and 
other  Federal  agencies  and  an  FmHA 
employee  association. 

Overall,  most  of  the  comments  were 
favorable.  Several  respondents 
suggested  clarification  of  several  items. 
All  comments  have  t>een  carefully 
considered  and  appropriate  changes  and 
clarifications  made.  One  respondent 
suggested  that  attorneys'  fees  be 
considered  as  part  of  the  loss.  The 


j;Si*M'^ 
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Agency  does  not  agree.  The  guarantee 
covers  loss  of  principle  and  interest  on  a 
loan.  One  respondent  commented  that 
we  should  require  a  lender  to  submit  an 
estimated  loss  report  rather  than  have  it 
optional.  We  disagree,  as  it  is  our 
opinion  this  should  be  the  lender's 
choice.  One  respondent  objected  to 
FmHA  monitoring  the  lender's  files.  We 
disagree.  It  is  our  opinion  that 
monitoring  of  lender  files  is  necessary  to 
insure  proper  program  administration 
and  is  helpful  to  both  FmHA  and  the 
lender.  One  respondent  indicated  that 
sometimes  there  are  lengthy  delays  in 
the  approval  of  bankruptcy 
reorganization  plans  and  that  partial 
loss  estimates  be  made  in  such  cases  if 
FmHA  and  the  lender  can  agree  on  the 
estimate.  We  agree.  Some  of  the 
comments  were  general  in  nature  and 
require  no  response.  Some  of  the 
comments  are  more  specifically 
addressed  later  in  this  preamble.  The 
proposed  amendments  for  these 
revisions  are  modified  and  adopted  in 
this  final  rule. 

A  total  of  24  comments  were  received 
on  the  proposed  rule  pubUshed  in  the 
Federal  Register  on  June  17, 1968,  [53  FR 
22764].  Comments  were  received  from 
commercial  lenders,  FmHA  employees, 
other  Federal  Agencies,  interest  groups, 
individuals  and  state  government 
agencies.  Following  is  a  brief  summary 
of  the  comments  received  and  the  action 
the  Agency  is  taking  in  response  to  the 
comments.  The  proposed  amendments 
for  these  revisions  are  modified  and 
adopted  in  this  final  rule.  Additional 
minor  changes  to  correct  internal 
inconsistencies  and  to  clarify  certain 
minor  items  are  not  discussed  below  but 
are  also  adopted  in  this  final  rule. 

Subpart  A  \ 

Section  1960.8    Definitions  and 
abbreviations.  A  reference  was  added 
to  the  definition  of  a  borrower  to  refer  to 
§  1980.106(b)(4)  of  Subpart  B  of  this  part. 
No  negative  comments  were  received. 
The  Agency  adopts  the  proposed  rule. 

Section  1980. 12    Case  and 
identification  (ID)  numbers.  One 
respondent  submitted  a  comment  under 
this  section  dealing  with  what  happens 
when  a  bolder  does  not  agree  to  a 
servicing  option.  This  is  evidently  a 
misprint  as  9  198ai2  deals  only  with  the 
assignment  of  case  numbers.  It  is 
believed  that  the  respondent  was 
referring  to  S  198ai24  which  deals  with 
consolidations,  rescheduling, 
reamortizing,  and  deferral.  The 
respondent's  question  was,  if  the  FmHA 
purchased  the  holder's  portion  of  the 
loan,  does  the  borrower  have  an  insured 
loan  and  would  the  guaranteed 
borrower  then  be  eligible  for  the  added 


servicing  options  that  go  along  with  an 
insured  loan.  In  addition,  the  respondent 
felt  that  holders  would  not  be  very 
willing  to  purchase  the  guaranteed 
portion  of  a  loan  if  they  knew  there  was 
a  possibility  that  if  a  deferral  was  ever 
approved,  they  would  not  receive  any 
payment  on  the  guarantee  during  the 
deferral  period. 

Section  1980.124(a)(6)  of  Subpart  B  of 
this  part  states,  "Any  holderfs)  agrees  in 
writing  to  the  rescheduling, 
reamortization,  and  deferral.  The 
holderfs)  must  understand  that  they  will 
not  receive  any  payments  from  the 
lender  or  from  FmHA  during  the  deferral 
period."  This  is  a  general  requirement.  A 
holder  may  not  «vish  to  agree  to  one  of 
the  enumerated  ser\icing  options,  but 
the  holder  should  understand  that  it  may 
very  well  be  to  its  financial  advantage 
to  agree  than  to  have  its  interest 
prematurely  repurchased  by  the  lender 
or  FmHA.  Even  if  the  holder  wishes  to 
retain  the  guaranteed  portion  of  a  loan 
when  the  lender  wants  to  reschedule, 
reamortize  or  defer,  the  holder  should  be 
aware  that,  due  to  servicing 
requirements,  the  lender  or  FmHA  may 
need  to  purchase  the  guaranteed  portion 
of  the  loan  from  the  holder.  For 
additional  guidance  regarding  the 
servicing  of  guaranteed  loans,  paragraph 
X  of  Form  FmHA  449-35,  "Lender's 
Agreement"  spells  out  the  lender's 
rights  to  repurchase  the  guaranteed 
portion  from  the  holder.  If  FmHA 
purchases  the  guaranteed  portion  of  a 
loan  bxna  a  holder,  FmHA  merely  steps 
in  the  shoes  of  the  holder.  The  borrower 
is  still  a  borrower  of  the  lender  unless 
the  lender  assigns  its  portion  of  the  loan 
to  FmHA.  and  only  then  would  the 
borrower  be  entitled  to  FmHA's  insured 
servicing  options;  otherwise  the 
guaranteed  borrower  %viU  continue  to  be 
serviced  by  the  lender.  The  Agency 
believes  the  repurchase  of  the  holder's 
interest  is  clarified  in  the  appropriate 
sections  of  the  regulations.  'The  Agency 
adopts  the  proposed  rule  as  is. 

Section  1980.13    Eligible  lenders. 
This  section  sets  out  the  criteria  that 
lenders  must  meet  if  they  wish  to 
participate  in  the  guaranteed  program. 

Several  comments  were  received 
expressing  concern  that  all  Agricultural 
Credit  Corporations  were  not  included 
in  the  proposed  rule,  which  allows  an 
Agricultural  Credit  Corporation  to 
become  an  eligible  lender  only  if  it  is  a 
subsidiary  of  a  Federal  or  State 
chartered  bank.  Lenders  must  be 
subjected  to  credit  examinations.  While 
stand-alone  Agricultural  Credit 
Corporations  are  subject  to  regular 
examinations  and  regulated  by  the  Farm 
Credit  System,  they  do  not  receive  the 


oversight  of  an  Agricultural  Credit 
Corporation  that  is  a  subsidiary  of  a 
bank.  It  must  be  noted  that  an 
Agricultural  Credit  Corporation  that  is 
not  a  subsidiary  may  still  become  an 
eligible  lender  if  the  State  Directors 
request  that  an  exception  be  granted  as 
stated  in  S  1980.85  of  this  subpart.  The 
Agency  adopts  the  proposed  rule. 

Another  respondent  fell  that  FmHA 
should  expand  the  definition  of  being  in 
good  standing  with  its  licensing 
authorities  to  include  such  items  as 
strong  asset  ratios,  low  problem  loan 
percentages,  and  a  minimum  length  of 
time  incorporated.  The  majority  of  the 
lenders  involved  are  small  agricultural 
banks  %vhose  financial  condition  is 
known  by  the  local  population.  The 
Agency  believes  the  addition  of  these 
requirements  would  have  an  adverse 
effect  on  lenders  who  wish  to  become 
eligible  lenders  as  it  would  just  be  an 
additional  paper  burden.  The  Agency 
adopts  the  proposed  rule. 

One  respondent  commented  that  the 
Agricultural  Credit  Act  of  1987  required 
the  Federal  Land  Bank  and  the  Federal 
Intermediate  Credit  Bank  in  each  district 
to  merge  into  a  single  entity  (i.e..  a  Farm 
Credit  Bank)  by  July  6, 1988.  The  Act 
also  required  that  the  stockholders  of 
each  Production  Credit  Association 
(PCA)  and  Federal  Land  Bank 
Association  (FLBA)  that  have 
substantially  the  same  chartered 
territory,  vote  no  later  than  January  6. 
1989,  on  merging  their  organizations  into 
a  single  entity.  The  respondent 
requested  that  eligible  Farm  Credit 
System  lenders  be  defined  as  any  Farm 
Credit  Bank.  Bank  for  Cooperatives,  and 
any  other  Farm  Credit  System  institution 
with  direct  lending  authority.  The 
Agency  agrees  and  has  adopted  this 
change  to  the  proposed  rule. 

Section  1980.20    Loan  guarantee 
limits.  This  section  sets  out  the  criteria 
for  the  establishment  of  the  percent  of 
guarantee.  The  lender  and  the  applicant 
will  propose  this  percent  of  guarantee. 
FmHA  can  either  accept  or  reject  the 
proposed  percent  requested.  The 
Agency  proposed  to  allow  all  Farmer 
Program  guaranteed  loans  be  issued 
with  a  90  percent  guarantee. 

Several  respondents  felt  that  the 
Agency  should  continue  to  be  able  to 
determine  if  the  requested  percent  of 
guarantee  was  proper,  and  felt  that  this 
percent  be  based  on  risk  exposure.  The 
higher  the  risk,  the  lower  the  percent  of 
guarantee  that  the  Agency  would  be 
willing  to  grant.  The  respondents  believe 
that  limiting  the  percentage  to  guarantee 
to  90  percent  would  limit  the  flexibility 
of  the  program  and  reduce  the 
availability  to  loan  guarantees  to 
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farmers.  The  Agency  has  reconsidered 
its  position  and  agrees.  Negotiation  of 
the  guaranteed  percentage  provides  an 
opportunity  for  the  lender  and  FmHA  to 
reach  a  compromise  on  sharing  of  risks, 
which  would  allow  more  guarantees  to 
be  issued.  However,  the  maximum 
percentage  of  guarantee  for  Farmer 
Program  loans  will  be  90  percent. 

T^e  Agricultural  Credit  Act  of  1987. 
Section  625,  "Sense  of  Congress 
Regarding  Guaranteed  Loan  Programs," 
states  that  the  Agency  should  issue 
guarantees  for  loans  to  the  maximum 
extent  possible  to  assist  eligible 
borrowers  whose  loans  are  restructured 
by  institutions  of  the  Farm  Credit 
System,  commercial  banks,  insurance 
companies,  and  other  lending 
institutions. 

Since  the  Agency  has  a  charge  to  use 
its  guarantee  authority  to  the  maximum 
extent  possible,  the  proposed  rule  is 
amended  to  continue  to  allow  guarantee 
percentages  to  be  negotiated,  and  the 
proposed  rule  is  adopted  as  changed. 

Section  1980^    Charges  and  fees  by 
lender.  This  section  provides  guidance 
as  to  the  fees  and  charges  a  lender  may 
establish  for  loans.  The  Agency 
amended  this  section  to  clarify  that  if 
these  charges  and  fees  are  the  same  as 
those  charges  other  applicants  pay  for 
similar  types  of  transactions,  the  lender 
may  charge  them  to  a  guaranteed 
customer.  No  negative  comments  were 
received.  The  Agency  adopts  the 
proposed  rule. 

Section  1980.40    Environmental 
requirements.  The  section  sets  forth  the 
environmental  requirements  regarding 
an  environmental  impact  statement 
(EIS)  which  must  be  met.  Previously  the 
need  for  an  EIS  was  determined  by  the 
State  Director.  The  Agency  amended 
this  section  to  provide  that  this 
determination  be  made  by  the  approval 
official.  No  negative  comments  were 
received.  The  Agency  adopts  the 
proposed  rule. 

Section  1980.41(a)    Equal  Ci-edit 
Opportunity  Act.  This  subsection  has 
been  amended  to  provide  a  reference  to 
physical/mental  handicap  (providing  the 
applicant  can  execute  a  legal  contract] 
as  an  additional  prohibited  grounds  for 
discrimination.  No  negative  comments 
were  received  and  the  Agency  adopts 
the  proposed  rule. 

Section  1980.67    Bankruptcy.  This 
section  has  been  added  to  provide 
guidance  of  payments  of  estimated 
losses  as  the  result  of  bankruptcy.  The 
section  which  was  previously  1980.67 
has  been  redesignated  as  1980.68.  No 
negative  comments  were  received  and 
the  Agency  adopts  the  proposed  rule. 

Section  1980.85    Exception  authority. 
This  section  provides  guidance  for  the 


making  of  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  any 
applicable  law  or  opinion  of  the 
Comptroller  General,  provided  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  To  provide 
further  clarification,  the  Agency  has 
amended  this  to  include  a  specific 
reference  to  the  authorizing  statute. 

Subpart  B 

Section  1980.101    Introduction.  This 
section  sets  forth  the  policies  for  issuing 
guaranteed  Operating  (OL)  (both  loans 
and  lines  of  credit).  Farm  Ownership 
(FO),  Soil  and  Water  (SW).  Recreation 
(RL).  and  Emergency  (EM)  loans  to 
lenders  who  are  in  need  of  a  guarantee 
to  continue  with  a  farm  borrower.  Two 
of  the  loan  programs  (RL  and  EM)  were 
deleted  in  the  proposed  rule  due  to 
suspension  of  the  programs  for  a  number 
of  years.  There  were  no  negative 
comments  received  concerning  the 
deletion  of  the  RL  program;  thus,  the 
Agency  adopts  the  proposed  rule. 

One  respondent  commented  that  due 
to  the  Administration's  push  for 
increasing  the  guaranteed  loan  program 
and  the  serious  national  drought 
situation  that  exists,  the  deletion  of  the 
guaranteed  EM  loan  program  would  be  a 
very  bad  pohcy.  As  stated  in  the 
proposed  rule,  this  program  has  been 
suspended  for  a  number  of  years. 
Lenders  have  shown  very  little  interest 
in  the  program  due  to  the  complicated 
process  of  calculating  losses  and  the 
additional  paper  work  involved  in 
applying  for  the  subsidized  interest  rate. 
This  fact,  plus  recent  legislation  which 
places  additional  emphasis  on  allowing 
guaranteed  operating  loans  to  be  made 
to  help  family-size  farmers  overcome 
losses  inoured  during  the  1988  drought, 
leads  the  Agency  to  believe  that  these 
factors,  along  with  the  additional 
servicing  option  of  debt  write  down,  will 
allow  the  lender  to  continue  with  those 
farmers  who  have  been  a^ected  by  the 
drought  It  will  also  assure  that  lenders 
will  not  have  to  learn  a  new  way  of 
submitting  guaranteed  applications 
which  would  be  very  complicated  as  to 
the  documentation  of  losses  resulting 
from  the  drought.  The  Agency  adopts 
the  proposed  rule. 

The  Agency  also  proposed  to  remove 
the  "Debt  Adjustment  Program-Farmers 
Home  Administration  (FmHA) 
Guarantees  of  Loans  with 
Accompanying  Debt  Adjustment  by 
Lender."  which  was  Exhibit  B  of  this 
subpart.  No  negative  comments  were 
received:  thus,  the  Agency  adopts  this 
portion  of  the  proposed  rule. 


The  Agency  also  proposed  to  remove 
S  1980.101(f).  which  dealt  with 
restricting  the  issuance  of  OL  and  FO 
guarantees  if  the  loan  will  be  used  to 
increase  the  production  of  crops  in 
surplus.  No  negative  comments  were 
received;  thus,  the  Agency  adopts  the 
proposed  rule. 

Section  1980.106    Abbreviations  and 
definitions.  This  section  sets  forth  the 
definitions  for  key  phrases  throughout 
this  regulation. 

One  re8p>ondent  commented  that  the 
definition  for  an  applicant  should  be 
clarified  to  insure  that  the  party 
applying  for  the  guaranteed  loan  or  line 
of  credit  is  the  party  that  will  become 
the  borrower  if  the  loan  is  made.  The 
present  definition  in  this  section  for  an 
applicant  states,  "The  party  applying  for 
a  guaranteed  loan  or  line  of  credit."  The 
Agency  does  not  believe  further 
clarification  is  necessary.  The  Agency 
adopts  the  proposed  rule  as  is. 

One  respondent  commented  that  the 
definition  of  a  joint  operation  added 
additional  confusion  as  it  requires  that  a 
husband  and  wife,  who  typically  apply 
for  credit  together  as  co-applicants,  be 
considered  a  joint  operation.  This  will 
increase  confusion  which  will  result  in 
an  increasing  number  of  instances 
where  improper  assistance  is 
inadvertently  granted  and  will  falsely 
show  that  the  Agency  is  making  a  shift 
away  from  individuals  to  entity 
borrowers.  While  the  Agency  agrees 
that  this  requirement  might  cause  some 
confusion  initially,  it  must  be  pointed 
out  that  a  husband  or  a  wife  may  each 
file  as  an  individual.  Also,  the 
Consolidated  Farm  and  Rural 
Development  Act  does  not  contemplate 
making  or  guaranteeing  one  loan  to  two 
individuals  and  the  Equal  Opportunity 
Credit  Act  prohibits  discrimination 
based  on  marital  status.  The  Agency  is 
treating  a  husband  and  wrife  just  like 
any  other  individuals  who  farm  together. 
Thus,  the  Agency  cannot  change  this 
language  of  the  proposed  rule. 

Another  respondent  was  concerned 
that  the  removal  of  the  definition  of 
aquaculture  would  result  in  certain 
aquaculture  practices  which  would  no 
longer  be  permissible,  such  as  the 
growing  and  harvesting  of  aquatic 
plants.  The  Agency  agrees  and  has 
revised  this  section  to  include  a 
definition  for  aquaculture.  The  Agency 
adopts  the  proposed  rule  as  changed. 
One  respondent  commented  that  in 
the  definition  of  family  farm,  the  word 
"immediate"  should  be  inserted  before 
the  word  "family"  in  paragraph 
(b)(6)(iv)(A)  of  this  section.  This  change 
would  insure  that  lenders  have  a  clear 
understanding  of  what  constitutes  the 
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members  of  a  family  farm.  The  Agency 
agrees  and  has  amended  the  proposed 
rule  accordingly. 

The  same  respondent  also  suggested 
that  the  words  "full  time"  be  deleted 
from  the  family  farm  definition  in 
paragraph  (bK6)(v).  %vhich  provides 
guidance  for  the  amount  of  outside  labor 
an  applicant  may  use  in  carrying  on  the 
farming  operation.  Sometimes  a  lender 
will  submit  a  request  for  a  guarantee 
which  includes  an  extraordinary  amount 
of  full  time  hired  labor  and  the  argument 
is  that  this  section  will  allow  excessive 
full  time  hired  labor.  The  Agency 
disagrees  because  it  must  still  be 
demonstrated  that  the  full-time  hired 
labor  be  a  "reasonable"  amount.  The 
Agency  ad(q>ts  the  proposed  rule  as  is. 

Several  respondents  commented  that 
the  requirement  for  a  10  percent  reserve 
in  the  definition  for  a  positive  cash  flow 
was  too  restrictive.  The  argument  was 
that  in  most  cases,  guaranteed  loans  are 
used  for  borrowers  with  tight  cash  flow 
and  limited  repayment  ability.  The 
respondents  did  indicate  that  a  reserve 
was  necessary  but  a  5  percent  reserve 
was  more  in  line  with  the  clientele  for 
which  lenders  would  be  requesting 
guarantees.  In  many  cases,  the  reason 
that  the  lender  is  requesting  a  guarantee 
is  not  so  much  because  of  a  ti^t  cash 
flow,  but  because  the  security  margins 
have  deteriorated  to  where  the  lender  is 
faced  with  a  loan  being  classified  as 
marginal  Many  of  these  borrowers  will 
have  an  acceptable  cash  flow,  as  the 
guarantee  will  provide  the  lender  the 
relief  from  the  bank  examiners  to 
continue  with  the  loan.  The  Agency 
adopts  the  proposed  rule  as  is. 

One  respondent  commented  that  the 
cash  flow  required  an  average  standard 
of  living  but  there  is  no  description  of 
how  to  determine  what  an  average 
standard  of  living  will  be.  The  Agency 
agrees  and  has  revised  the  definition  of 
average  standard  of  living  to  read 
"provide  living  expenses  which  are  in 
accordance  with  the  essential  family 
needs."  The  Agency  adopts  the 
proposed  rule  as  amended. 

One  respondent  commented  that 
§  1980.106(b)(23),  which  deals  with  the 
definition  of  veterans,  should  be 
amended  to  read.  "For  a  period  of  at 
least  180  days,  any  part  of  which 
occurred  after  January  31. 1955.  but  on 
or  before  May  7, 1975."  They  stated  if 
this  was  not  amended,  it  would  appear 
that  only  those  who  had  entered  die 
reserves  during  the  Vietnam  era  would 
be  entitled  to  veteran's  preference,  but 
not  those  who  actually  served  in 
Vietnam  for  six  or  more  months. 
PresenUy  the  regulations  reads  "for  a 
period  of  not  more  than  180  daj's,  any 
part  of  which  occurred  after  January  31. 


1955.  but  on  or  before  May  7. 1975." 
Removing  the  word  "not"  clarifies  that 
persons  who  served  during  this 
timeframe  will  be  defined  as  veterans. 
The  Agency  adopts  the  proposed  rule  as 
amended. 

Section  1980.108    General  provisions. 
This  section  provides  the  guidance 
regarding  security  for  the  loans, 
personal  guarantees,  persons  entitled  to 
veteran's  preference,  credit  elsewhere, 
etc. 

One  respondent  comment^  that  the 
requirement  that  the  borrower's  and 
personal  guarantor's  financial  statement 
not  be  more  than  60  days  old  at  time  of 
certification  and  loan  closing  is  very 
restrictive.  The  respondent  suggested  a 
more  reasonable  time  of  90  days.  The 
Agency  agrees  and  adopts  the  proposed 
rule  as  amended. 

One  respondent  commented  that  the 
requirement  for  the  lender  to  certify  to 
FmHA  that  the  Hen  position  required 
under  the  terms  of  the  loan  has  been 
obtained  is  too  stringent  as  it  is  not 
always  possible  for  the  lender  to  be 
aware  of  a  claim  or  lien.  They  suggested 
that  the  language  be  changed  to  allow 
the  lender  to  ascertain  that  there  are  no 
known  claims.  This  change  should 
insure  that  the  lender  exercised 
reasonable  diligence  while  taking  into 
account  that  there  might  be  situations 
where  the  lender  was  not  aware  of  the 
claim  or  lien.  The  majority  of  lenders 
today  are  using  in-house  attorneys  to 
close  loans.  The  attorney  should  be 
responsible  for  providing  the  lender  with 
the  necessary  information  as  to  claims 
and  liens  upon  the  property  in  question. 
It  is  the  lender's  responsibility  to  insure 
that  the  proper  lien  position  is  obtained 
at  loan  closing  and  if  there  are  any 
questions,  they  should  obtain  the 
assistance  of  an  attorney. 

Acceptance  of  this  change  would 
make  it  difficult  to  deny  a  loss  claim  if 
at  a  later  date  it  was  determined  the 
lender  did  not  have  the  proper  lien 
position.  The  Agency  adopts  the 
proposed  rule  as  is. 

One  respondent  commented  that  in 
paragraph  (c)  of  this  section,  which 
requires  each  lender  to  certify  that  the 
loan  cannot  be  made  without  a 
guarantee,  the  lender  should  not  be 
further  required  to  certify  that  credit  is 
not  available  elsewhere.  iTiey  suggested 
that  since  the  lender  cannot  reasonably 
certify  that  no  other  lender  would  or 
could  make  the  loan  that  the  word 
"elsewhere"  be  deleted  from  the 
heading.  The  Agency  agrees  with  this 
suggestion  as  the  intent  of  the  paragraph 
was  not  to  have  the  lender  certify  that 
the  applicant  cannot  obtain  any  credit 
anywhere  but  rather  that  the  applicant 
cannot  obtain  credit  from  that  particular 


lender  without  a  guarantee.  The  Agency 
adopts  the  proposed  rule  as  changed. 

Several  respondents  commented  that 
the  change  which  considers  different 
lien  positions  on  the  same  real  estate 
security  as  separate  and  identifiable 
collateral  was  a  welcome  relief.  They 
went  on  to  comment  that  similar 
authority  for  use  with  chattel  secured 
loans  such  as  Operating  loans  would  be 
helpful.  The  Agency  believes  that 
allowing  different  Uen  positions  on  real 
estate  to  be  considered  as  separate  and 
identifiable  collateral  provides  a  means 
whereby  the  farmer  may  take  advantage 
of  the  equity  in  the  real  estate  property. 
The  Agency  does  not  beUeve  that 
allowing  different  lien  positions  on 
diattels  would  be  beneficial  to  the 
fanner.  Real  estate,  during  normal  times 
is  fairly  stable  in  value;  chattels  tend  to 
lose  value  over  time.  By  allowing  a 
separate  Uen  position  on  chattels  to  be 
used  as  collateral  when  it  is  not 
separate  and  identifiable  will  cause 
confusion  if  a  loss  claim  was  filed  and 
other  parties  have  an  interest  in  the 
chattel  property.  The  Agency  adopts  the 
proposed  ride  as  is. 

One  respondent  commented  that  crop 
insurance  should  be  required.  While  the 
Agency  agrees,  it  cannot  require  that  it 
be  a  blanket  pwlicy.  The  Agency  has 
amended  this  section  to  encourage  the 
taking  of  crop  insurance  if  it  is 
available. 

One  respondent  commented  that  it 
was  not  a  good  idea  to  adopt  the 
proposed  change  deleting  the 
requirement  that  personal  guarantees 
from  principal  members  of  cooperatives 
and  corporations  be  taken.  The  Agency 
has  reconsidered  its  proposal  and  has 
amended  the  proposed  rule  to  retain  the 
present  requirements  regarding  the 
liability  of  the  principal  members  or 
stockholders  of  the  corporation  or 
cooperative  (in  the  case  of  operating 
loans)  or  members  or  stockholders 
holding  a  majority  interest  (in  the  case 
of  Farm  Ownership  or  Soil  and  Water 
loans).  The  Agency  adopts  the  proposed 
rule  as  changed. 

In  addition  to  the  above  changes  to 
the  proposed  rule  the  Agency  has 
expanded  on  the  relationship  between 
FmHA  insured  loans  and  guaranteed 
loans.  This  was  added  to  clarify  the 
relationship  between  the  two. 

Section  1980.109    Promissory  notes, 
line  of  credit  agreements,  security 
instruments,  and  financing  statements. 
Several  respondents  commented  that 
they  felt  all  members  or  stockholders  of 
a  cooperative  or  a  corporation  should  be 
required  to  sign  the  note  as  co-signer(s) 
and  they  should  be  personally  liable  for 
the  debt.  The  argument  was  that  there 
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could  be  times  when  certain  inenil)er8  or 
stockholders  have  extensive  assets  and, 
under  the  proposed  rule,  would  not  be 
required  to  either  sign  the  note  or  pledge 
these  assets.  Requiring  members  or 
stockholders  to  sign  the  note  and  to  be 
personally  liable  for  the  debt  will  insure 
that  they  will  all  have  an  active  interest 
in  the  debt  and  will  also  better  protect 
the  interest  of  the  Government  in 
preventing  or  minimizing  future  losses. 
The  Agency  has  reconsidered  its 
proposal  and  has  amended  the  proposed 
rule  to  retain  the  present  requirements 
regarding  the  liability  of  the  principal 
members  or  stockholders  of  the 
corporation  or  cooperative  (in  the  case 
of  operating  loans)  or  members  or 
stockholders  holding  a  majority  interest 
(in  the  case  of  Farm  Ownership  or  Soil 
and  Water  loans). 

There  were  also  several  respondents 
who  suggested  that  the  proposed  rule 
requirement  that  demand  notes  not  be 
allowed  would  discourage  participation 
in  the  program  by  lenders.  They 
indicated  that  the  "payment  on 
demand"  clause  was  a  common  and 
accepted  practice  in  the  agricultural 
lending  industry.  They  felt  that  if  a 
recipient  of  a  guaranteed  loan  is 
performing  as  projected  in  the  approved 
operating  budget  and  is  otherwise 
fuiniling  the  loan  obligations,  the  loan 
recipient  would  have  a  vahd  defense  to 
the  lender  who  would  exercise  the 
demand  clause.  The  Agency  cannot 
guarantee  a  note  which  is  immediately 
due  and  payable,  and  that  is  what  a 
demand  note  is.  The  Agency  adopts  the 
proposed  rule  as  is. 

Section  1980.113    Receiving  and 
processing  applications.  This  section 
provides  guidelines  to  the  field  staff  on 
the  difference  between  a  preliminary 
and  a  complete  application  and  how 
each  application  will  be  handled  when 
received. 

One  respondent  commented  that  In 
paragraph  (a)(1)  that  lenders  are  not 
always  providing  the  information 
requested  on  the  form.  It  was  suggested 
that  this  paragraph  be  clarified  to  insure 
a  lender  would  provide  any  other 
information  requested  on  the  form.  The 
regulations  already  require  a  lender  to 
provide  the  necessary  information.  If  the 
lender  does  not.  the  lender  should  not  be 
receiving  a  guarantee.  Also,  the  Agency 
believes  that  the  regulation  as  proposed, 
makes  it  clear  what  sources  of 
information  should  be  looked  at  and  has 
adopted  the  proposed  rule  as  is. 

One  respondent  commented  that  in 
paragraph  (c)  of  this  section,  an  appeal 
should  never  be  allowed  on  a 
preliminary  application.  A  complete 
application  should  be  required,  which 
would  allow  for  a  complete 


determination  to  be  made  before  an 
appeal  is  even  considered.  To  do 
otherwise  %vill  result  in  a  completed 
application  being  submitted,  thus  having 
two  appeals  on  the  same  request.  The 
opportunity  for  an  appeal  should  be 
afforded  whenever  an  adverse  action  is 
taken.  If  a  lender  insists  on  presenting 
FmHA  with  a  preliminary  application 
and  the  information  clearly  indicates  the 
application  would  be  rejected,  then  the 
Agency  would  have  to  notify  the  lender 
and  the  loan  apphcant  stating  the 
rea8on(8)  and  providing  appeal  rights. 
The  Agency  adopts  the  proposed  rule  as 
is. 

One  respondent  commented  that  the 
line  of  credit  agreements  between  the 
borrower  and  the  lender  should 
establish  the  period  of  time  (1,  2,  or  3 
years)  and  the  ceiling  (amount)  for  lines 
of  credit.  The  Agency  agrees  and  has 
adopted  the  proposed  rule  as  amended. 

Several  respondents  commented  on 
the  requirement  that  an  application 
include  a  5-year  fmancial  and 
production  history  and  documentation 
as  to  what  the  sources  of  prices  and 
yield  information  were  used,  and  that 
consideration  be  given  to  allowing  the 
use  of  the  County  average  yields  when 
an  applicant's  production  history  has 
been  affected  by  a  disaster<s)  declared 
by  the  President  or  designated  by  the 
Secretary  of  Agriculture.  The  Agency 
believes  that  in  order  to  obtain  an 
historical  record  of  a  farmer's  ability  to 
manage  the  operation,  five  years  is  the 
minimum  historical  requirement. 
Reducing  the  five-year  requirement  to 
three  years  could  adversely  affect  the 
historical  financial  and  production 
picture  and  present  an  unrealistic 
projection  of  the  farmer's  actual 
accomplishments.  As  to  the  need  for 
additional  lender  documentation  as  to 
prices  and  yields,  if  the  lender  provides 
the  information  already  required,  the 
Agency  will  be  able  to  make  a  sound 
decision  on  the  farmer's  financial  and 
production  abilities.  The  Agency  does 
not  adopt  either  suggestion  for  reducing 
the  number  of  years  required  for 
historical  data  or  the  need  for  additional 
lender  docxmientation  as  to  prices  and 
yields.  The  suggestion  that  a  farmer  be 
allowed  to  use  county  averages  for 
those  years  when  a  disaster  was 
responsible  for  a  reduction  in  yields  has 
been  incorporated  into  the  Bnal  rule. 
The  Agency  adopts  this  proposed  rule  as 
changed. 

One  respondent  suggested  that  if  a 
lender  had  established  "normal  prices" 
for  use  in  operational  forecasts  for  long- 
term  loans,  this  would  be  acceptable  to 
the  Agency.  It  was  felt  that  these  prices, 
based  on  historical  cash  prices  and 
adjusted  to  reflect  commodity  prices. 


would  minimize  the  impact  on 
projections  of  volatility  in  the 
commodity  markets.  If  the  Agency 
would  allow  lenders  to  utilize  these 
prices,  it  would  result  in  many  different 
types  of  price  projections  being 
submitted  to  the  Agency  for 
consideration  which  would  result  in 
additional  confusion.  The  Agency 
adopts  this  section  of  the  proposed  rule 
as  is. 

Several  respondents  commented  that 
paragraph  (b)(7)  should  be  clarified  as  to 
the  types  of  restrictions  and 
requirements  the  Agency  is  requiring  so 
lenders  can  draft  restrictions  that  will 
meet  the  Government's  concerns.  The 
items  listed  in  paragraph  (b)(7)  of  this 
section  are  the  minimum  items  a  loan  or 
line  of  credit  agreement  shoidd  include. 
If  the  Agency  tries  to  pinpoint  every 
item  that  could  be  included  in  a  loan  or 
line  of  credit  agreement,  it  would  be 
denying  the  lender  the  ability  to 
structure  an  agreement  to  address 
specific  concerns  of  the  borrower's 
operation.  The  Agency  adopts  this 
section  of  the  proposed  rule  as  is. 

Several  respondents  had  comments 
regarding  the  selection  of  appraisers  by 
the  lender  for  appraisal  work.  The 
proposed  rule  requires  that  the  Agency 
concur  in  the  selection  of  the  appraiser 
and  that  the  appraiser  must  meet  certain 
qualifications.  It  was  suggested  that 
requiring  the  Agency  to  concur  in  the 
selection  of  an  appraiser  would  lead  to 
an  appearance  of  favoritism.  As 
explained  in  the  proposed  rule,  there 
have  been  instances  where  a  conflict 
has  occurred  when  a  question  arises 
concerning  the  value  of  the  security  (i.e.. 
the  lender's  loss  claim  based  on 
appraised  value.)  This  proposed  rule 
will  assure  that  FmHA  and  the  lender 
will  have  agreed  prior  to  loan  approval 
that  the  appraiser  is  qualified.  It  must  be 
remembered  that  the  lender  is  the  one 
that  selects  the  appraiser  and  that  this 
requirement  only  pertains  to  FmHA 
concurring  in  this  selection.  ]ust  because 
the  County  Supervisor  concurs  in  the 
selection  of  an  appraiser  in  no  way 
relieves  the  County  Supervisor's 
responsibihty  as  to  questioning  an 
appraisal  that  is  out  of  line.  The  Agency 
does  not  adopt  this  recommendation. 

Several  respondents  commented  that 
the  section  regarding  the  qualifications 
of  an  appraiser  should  be  clarified.  One 
respondent  suggested,  "the  appraiser 
must  meet  one  of  the  qualifications  in 
the  following  order  of  preference."  This 
change  will  insure  that  the  lender  in 
selecting  an  appraiser  will  not 
immediately  go  to  item  (e)  for  the 
selection  criteria  but  will  be  required  to 
select  appraisers  who  have  a  sound  and 
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knowledgeable  appraisal  background. 
The  Agency  adopts  this  section  of  the 
proposed  rule  as  amended. 

One  suggestion  was  that  the  person 
conducting  the  appraisal  use  the 
normally  accepted  appraisal  procedure 
required  by  FmHA  appraisal 
regulations.  The  appraiser  is  selected  by 
the  lender  with  the  concurrence  of  the 
County  Supervisor.  Adoption  of  this 
suggestion  would  result  in  a  reduction  in 
the  number  of  appraisers  who  would  be 
willing  to  perform  this  function  for  a 
lender.  As  professionals,  they  will 
normally  insist  on  presenting  an 
appraisal  report  under  their  professional 
guidelines.  "To  insure  that  the  lenders  be 
allowed  to  use  all  qualified  appraisers, 
the  Agency  adopts  the  proposed  rule  as 
is.  One  of  the  respondents  suggested 
that  the  appraiser  be  required  to  submit 
a  recent  sample  of  an  appraisal  if  FmHA 
is  not  famihar  with  the  appraiser's  work. 
The  Agency  agrees  and  has  amended 
this  section  accordingly.  The  Agency 
adopts  the  proposed  rule  as  amended. 

One  respondent  commented  that 
requiring  the  lender  to  provide 
management  assistance  to  the  borrower 
could  lead  to  a  lawsuit  if  the  lender 
provided  this  management  assistance 
and  later  the  operation  failed.  They 
went  on  to  indicate  that  "once  a  lender 
provides  any  type  of  'management 
assistance'  to  a  borrower,  the  court  may 
determine  that  the  lender  has  become  an 
insider  to  the  operation.  The  lender  then 
becomes  liable  for  the  obligations  of  the 
borrower  and  the  ultimate  success  or 
failure  of  the  operation."  The  respondent 
suggested  that  this  section  of  the 
proposed  rule  be  changed  to  where  the 
words  "and  providing  management 
assistance  to  the  borrower"  be  deleted. 
The  Agency  does  not  agree.  That  phrase 
has  been  in  the  regulations  for  some 
time.  It  does  not  require  that  a  lender 
provide  management  assistance  to  a 
borrower  but  rather  that  the  lender 
inform  FmHA  of  any  plan  to  do  so.  The 
Agency  has  clarified  this  language  and 
has  adopted  the  proposed  rule  as 
amended. 

Several  respondents  commented  on 
the  requirement  in  the  administrative 
section  that  provides  for  the  County 
Supervisor  to  send  Attachment  1  to 
Exhibit  D  of  this  subpart  to  the  borrower 
and  the  lender  describing  the  Interest 
Rate  Buydown  Program.  One  respondent 
stated  that  it  was  their  understanding 
that  the  application  is  between  the 
lender  and  FmHA  and  they  saw  no 
reason  for  FmHA  to  have  direct 
correspondence  with  the  borrower 
regarding  any  part  of  the  Interest  Rate 
Buydown  Program.  It  was  the 
respondent's  concern  that  almost  every 


borrower  would  request  the  lender  to 
write  down  the  loan,  even  when  the 
interest  rate  buydown  is  not  necessary. 
This  can  also  have  an  adverse  affect  on 
the  lender's  other  customers  who  do  not 
have  guaranteed  loans  because  they 
would  also  be  demanding  a  break  on 
interest  rates.  The  respondents  felt  that 
this  section  should  be  deleted,  since 
participation  in  the  interest  rate 
buydovtm  is  determined  by  the  lender. 
While  the  Agency  agrees  that  the 
determination  rests  with  the  lender  on 
whether  or  not  to  participate  in  the 
program,  the  farmer  has  a  right  to  know 
of  the  provisions  of  the  whole 
guaranteed  program.  The  Agency  adopts 
the  proposed  rule  as  is. 

Section  1980.114  FmHA  evaluation  of 
applications.  This  section  provides 
guidance  for  the  County  Supervisor  on 
evaluating  applications  and  how  to 
proceed  after  the  evaluation  is 
completed.  One  respondent  commented 
that  the  proposed  rule  indicates  that  the 
County  Supervisor  will  notify  the  lender 
and  the  loan  applicant  in  writing  within 
10  calendar  days  of  a  decision  to  deny 
the  loan.  The  concern  was  that  FmHA 
should  not  be  notifying  the  loan 
apphcant  as  the  lender  is  the  one 
requesting  the  guarantee.  The 
respondent  felt  that  it  would  only  serve 
to  deteriorate  relationships  between  the 
loan  applicant  and  the  lender  by 
receiving  correspondence  from  the 
County  Supervisor.  The  respondent  also 
felt  that  FmHA  should  be  able  to  notify 
the  lender  within  5  working  days  of  the 
decision  to  deny  the  guaranteed  request. 
The  Agency  agrees  as  to  the  timeframe, 
but  as  mentioned  before,  believes  that 
the  loan  applicant  should  know  the 
action  taken  and  has  adopted  the 
proposed  rule  as  amended. 

Section  1980.115  County  Committee 
review.  This  section  provides  guidance 
to  the  field  staff  on  the  timeframe  for  the 
County  Committee  to  review  loan 
applications  and  the  action  that  will  be 
taken  after  either  a  favorable  or 
unfavorable  decision  is  made. 

One  respondent  commented  that  the 
proposed  rule  required  that  all 
guaranteed  applications  be  acted  upon 
within  60  calendar  days  after  receipt  of 
completed  applications.  It  was 
suggested  that  all  guaranteed  loan 
applications,  once  completed,  could  be 
acted  upon  within  30  calendar  days. 
This  change  would  further  assist  in 
streamlining  the  application  process  and 
reduce  the  excessive  time  involved  in 
guaranteed  loan  applications.  It  must  be 
pointed  out  that  in  the  administrative 
section  of  this  section,  complete 
applications  from  approved  lenders 
must  be  acted  upon  by  the  County 


Committee  within  14  calendar  days  and 
once  the  County  Committee  has  made  a 
determination  regarding  eligibility,  the 
approval  official  has  14  working  days  to 
render  approval.  The  Agency  agrees  that 
once  all  information  is  received  for  a 
complete  application.  60  days  is  too  long 
to  reach  a  decision.  The  Agency  will 
amend  the  requirement  that  for  ALP 
lenders  the  timeframe  will  be  14  days 
for  County  Committee  action,  if 
possible,  and  after  County  Committee 
action,  14  days,  if  possible,  for  approval 
action.  This  change  was  the  result  of 
one  respondent  commenting  that  it  was 
not  always  possible  to  get  County 
Committee  persons  out  of  the  field 
during  spring  planting  to  insure  a 
committee  meeting  could  be  held  within 
14  days.  For  non-ALP  lenders,  the 
Agency  is  reducing  the  total  time  from 
GO  days  to  45  days  after  a  complete 
application  is  received,  as  there  is 
additional  information  required  from 
lenders  who  are  not  ALP  lenders  which 
will  normally  take  additional  time  to 
review.  The  Agency  adopts  the 
proposed  rule  as  amended. 

Several  respondents  commented  on 
the  requirement  that  a  lender  has  to 
agree  that  if  liquidation  of  an  account 
becomes  imminent  the  lender  will 
consider  the  borrower  for  an  Interest 
Rate  Buydown  under  Exhibit  D  of  this 
subpart,  and  request  a  determination  of 
the  borrower's  eligibility  by  FmHA.  The 
lender  must  also  agree  not  to  initiate 
foreclosure  action  on  the  guaranteed 
loan  until  60  calendar  days  after  a 
determination  has  been  made  regarding 
eligibility  of  the  borrower  to  participate 
in  the  Interest  Rate  Buydoivn  Program. 
One  respondent  indicated  that  one 
lender  who  has  fully  supported  the 
guaranteed  program  in  the  past  may 
cease  using  the  program  due  to  this 
requirement,  as  the  lender  does  not 
believe  in  having  different  interest  rates 
for  different  borrowers.  This 
requirement  is  mandated  by  Section  613 
of  the  Agricultural  Credit  Act  of  1987. 
Thus,  the  Agency  cannot  change  this 
language.  In  order  to  clarify  this 
requirement,  the  Agency  has  set  forth 
guidelines  in  Exhibit  D  to  Subpart  B  of 
Part  1980  establishing  timeframes  for  the 
determination  of  eligibility  so  that 
lenders  who  will  continue  liquidation 
will  be  able  to  proceed  in  a  timely 
manner.  The  Agency  adopts  this 
proposed  rule  as  amended. 

Section  1980.116    Review  of 
requirements.  This  section  sets  forth  the 
guidance  regarding  the  review  of 
approval  conditions  by  the  lender  and 
the  applicant  and  the  execution  of  the 
acceptance  or  rejection  of  conditions  by 
the  lender  to  the  County  Supervisor. 
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One  respondent  commented  that  some 
lenders  have  a  problem  with  the 
execution  of  a  new  note  simultaneously 
with  the  restructure  of  a  loan.  The 
respondent  suggested  that  an  argument 
could  be  made  that  the  original  note  has 
been  paid  and.  by  operation  of  law,  the 
mortgage  satisfieid.  In  other  words,  a 
new  note  would  require  a  new  mortgage. 
It  was  suggested  that  consideration  be 
given  to  allow  the  use  of  existing  legal 
documents,  provided  a  title  opinion  is 
obtained  verifying  the  validity  of  the 
lien  position,  and  if  necessary,  a  new 
loan  agreement  setting  forth  conditions, 
dollar  amounts,  eta  Adoption  of  this 
suggestion  would  require  extensive 
revision  of  the  Agency's  regulations  as 
they  do  not  contemplate  the 
restructuring  of  a  loan  as  a  loan 
purpose.  Refinancing  a  debt  i»  a 
presently  recognized  loan  purpose, 
when  the  debt  is  refinanced,  the  new 
debt  is  substituted  for  the  old  debt  and 
new  loan  instruments  should  be  taken. 
The  Agency  agrees  and  has  amended 
this  section  by  allowing  eligible  lenders 
to  use  a  restructure  agreement  in  lieu  of 
a  new  promissory  note,  providing  the 
terms  and  conditions  of  the  restructure 
agreements  meet  the  FmHA  guaranteed 
loan  making  regulation  requirements. 
The  Agency  adopts  the  proposed  rule  as 
is. 

One  respondent  commented  that  this 
section  sets  forth  the  guidelines  for 
notiHcation  of  the  lender  and  the  loan 
applicant  of  an  unfavorable  action.  The 
respondent  suggested  that  it  was 
important  that  Subpart  B  of  Part  1900  of 
this  chapter  clarify  that  the  applicant 
can  appeal  the  denial  without  the 
assistance  of  the  lender.  The  respondent 
further  stated  in  many  instances  the 
lender  will  not  be  willing  to  spend  the 
time  necessary  to  be  involved  in  an 
appeal  of  a  denial  of  a  loan  guarantee.  It 
must  be  pointed  out  that  the  applicant 
for  a  guarantee  is  the  lender.  The  lender 
is  the  party  that  benefits  from  the 
granting  of  the  guarantee  by  FmHA.  The 
loan  applicant  does  not  make  the 
decision  to  request  the  guarantee;  it  is 
the  decision  of  the  lender  to  request  the 
guarantee  if  the  guarantee  is  the  only 
means  the  lender  has  of  continuing  with, 
or  assisting,  an  applicant.  Subpart  B  of 
Part  1900  of  this  chapter  sets  forth  the 
guidelines  regarding  appeals  of  requests 
for  guarantees.  The  majority  of  appeals 
concerning  guaranteed  applications 
involve  rejections  due  to  larger  than 
family  size  farms  and  lack  of  repayment. 
The  lender  must  understand  that 
FmHA's  guaranteed  farm  loans  are 
subject  to  family  size  unit  limitations, 
which  are  determined  by  the  County 
Committee.  Applications  that  do  not 


cash  flow  indicate  a  weak  credit  risk  for 
the  lender  for  which  obtaining  a 
guarantee  would  reduce  the  lender's 
losses.  The  Agency  has  a  mission  to 
provide  credit  assistance  to  farmers  who 
are  unable  to  obtain  credit  from  other 
sources,  but  it  also  has  a  mission  to 
protect  the  interest  of  the  GovemmenL 
Only  by  involving  both  the  lender  and 
the  loan  applicant  in  the  appeal  process 
will  the  Agency  be  assured  that  both 
parties  are  honestly  working  together  to 
achieve  a  successful  operation.  The 
Agency  adopts  the  proposed  rule  as  is. 

Section  1980.118    Issuance  of 
Lender's  Agreement,  Loan  Note 
Guarantee.  Contract  of  Guarantee,  and 
Assignment  Guarantee  Agreement 
Several  respondents  commented 
regarding  paragraph  (d)  of  this  section 
which  stated  that  'Taragraph  IX  (C)(10) 
of  Form  FmHA  449-35  will  be  changed 
by  striking  the  word  'semiannually,' 
inserting  the  word  'annual'  in  its  place, 
and  eliminating  the  words  'and  lune 
30.' "  The  majority  of  the  comments 
were  that  this  paragraph  should  be 
deleted  and  the  change  be  made  in  the 
form.  One  respondent  felt  that  FmHA 
should  continue  to  request  semi-annual 
reports.  This  agreement  is  used  for  both 
Business  and  Industry  (B&I}  guaranteed 
loans  and  Farmer  Program  (FP) 
9iaranteed  loans.  The  Agency  agrees 
that  the  form  should  be  revised  to 
indicate  the  difference  between  B&I  and 
FP  loan  status  reporting  and  has 
adopted  the  proposed  rule  as  amended. 
FmHA  has  not  been  requiring  the 
submission  of  semi-annual  reports  for 
Farmer  Programs  loans  for  a  number  of 
years.  This  additional  reporting 
requirement  would  only  place  an 
additional  burden  on  the  Finance  Office. 
The  lender  is  already  required  to 
provide  the  County  Supervisor  with 
information  any  time  a  borrower  is  30 
days  delinquent  This  information 
allows  the  County  Supervisor  to  know 
the  status  of  each  guaranteed  loan  if  it 
becomes  delinquent,  thus  providing 
more  up-to-date  information  than  a 
semi-annual  status  report  from  the 
Finance  Office.  The  Agency  has 
amended  Form  FmHA  449-35  to  provide 
for  Farmer  Programs  loan  status  to  be 
reported  annually. 

Section  1980.123    Transfer  and 
assumption  of  Farmer  Program  loans. 
This  section  provides  guidance  as  to  the 
actions  necessary  when  a  guaranteed 
loan  is  being  transferred  and  assumed. 

One  respondent  commented  that 
paragraph  (0(1)  of  this  section  should  be 
amended  to  read,  "FmHA  must 
determine  that  the  transferor  has  no 
reasonable  ability  to  make  his 
scheduled  debt  payments  considering 


assets  and  income  at  the  time  of  the 
transfer."  The  respondent  believes  that 
this  amendment  will  insure  that  if  the 
borrower  could  pay  only  a  few  dollars 
but  not  the  entire  scheduled  payment 
then  the  ability  to  pay  just  a  few  dollars 
would  not  make  the  person  ineligible  for 
transfer  and  assumption.  This  paragraph 
deals  with  the  release  of  liability  by  the 
lender  with  FmHA's  written 
concurrence  when  the  value  of  the 
collateral  is  less  than  the  amount  of  the 
loan  or  line  of  credit  being  transferred. 
The  at]ility  of  the  transferor  to  pay  only 
a  few  dollars  will  not  make  the 
transferor  ineligible  to  transfer  its  loan. 
The  Agency  adopts  the  proposed  rule. 

Section  1980.124    Consolidation, 
rescheduling,  reamortizing  and  deferral. 
This  section  provides  guidance  to  allow 
borrowers  who  cannot  pay  as  scheduled 
to  have  their  loan(s]  rescheduled, 
rearaortized  or  deferred  when  it  will 
result  in  the  orderly  collection  of  a  loaa 

Several  respondents  commented  that 
many  guaranteed  loans  were  allowed  to 
be  amortized  over  a  22-year  period  with 
a  balloon  at  seven  years  for  OL  loans 
when  real  estate  represented  a 
substantial  portion  of  the  security.  They 
suggested  that  if  it  became  necessary  to 
reamortize  or  reschedule  loans  of  this 
type  that  the  loan  should  be  rea mortized 
or  rescheduled  within  the  remaining 
original  amortization  period  of  the  loan. 
The  Agency  agrees  and  has 
incorporated  this  change  in  the  final 
rule. 

Several  respondents  also  pointed  out 
that  there  were  inconsistencies  in  the 
language  of  this  section  in  that  a  new 
note  may  be  used  for  rescheduling  and 
then  later  on  it  stated  no  new  note  or 
line  of  credit  agreement  will  be  allowed. 
They  suggested  that  an  "allonge" 
described  within  this  section  is 
sufficient  for  accommodating  these 
rescheduling  or  reamortizations  as  it  is 
more  legally  effective  to  use  an 
"allonge"  which  would  allow  the 
original  note  to  continue  recitation  of 
the  original  security  agreements, 
mortgages,  and  other  loan  documents. 
The  Agency  intended  that  an  allonge  be 
used  when  a  note  is  rescheduled. 
However,  the  Agency  recognizes  that 
when  a  consolidation  occurs,  the 
existing  notes  being  consolidated  are 
also  rescheduled.  In  that  case  a  new 
note  will  be  taken  to  evidence  the 
consolidated  indebtedness.  The  Agency 
has  amended  this  section  accordingly  to 
make  this  clear.  The  Agency  adopts  the 
proposed  rule  as  amended. 

One  respondent  commented  that  this 
section  does  not  indicate  whether  the 
borrower  is  required  to  offer  for  sale  any 
assets  determined  to  be  non-essential  to 
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the  fanning  operating  as  required  for 
insured  Farmer  Program  loans.  The 
respondent  suggested  that  any  non- 
essential assets  should  be  sold  prior  to 
processing  a  request  for  consolidation, 
rescheduling,  reamortization,  or  deferral. 
The  Agency  believes  that  if  a  lender  has 
to  request  FmHA's  conciurence  with  the 
lender's  decision  to  pursue  a  servicing 
option  to  continue  with  a  guaranteed 
borrower,  the  lender  will  have  explored 
all  the  possibilities  of  how  best  to 
service  the  loan.  The  Agency  is  not 
adopting  this  suggestion. 

One  respondent  felt  that  the  County 
Supervisor  should  approve  all  servicing 
actions  in  advance,  llie  Agency  agrees 
and  has  amended  the  proposed  rule 
accordingly. 

One  respondent  suggested  that  the 
term  "unplanned"  as  it  relates  to  farm 
expenses  and  family  living  expenses 
should  be  clearly  defined  to  prevent 
liberal  interpretations  by  lenders  who 
may  be  encouraged  to  process  marginal 
requests  for  debt  write  down  for  the 
purpose  of  receiving  a  loss  payment 
The  Agency  agrees  and  has  deleted  the 
word  "tmplaimed"  and  inserted 
"unforeseen".  For  example,  this  past 
season  has  resulted  in  circumstances 
caused  by  the  drought  which  were  not 
foreseen  by  either  the  lender  or  the 
farmer  and  which  resulted  in  essential 
expenses  being  inctirred  to  protect  the 
collateral.  The  agency  adopts  the 
proposed  rule  as  amended. 

One  respondent  suggested  that  the 
Agency  clarify  the  concept  of  "untimely 
marketing  practices"  as  an  indication  of 
poor  financial  management.  The 
respondent  felt  that  if  a  farmer  made  a 
decision  to  sell  a  crop  on  contract  and 
later  the  price  increased  that  this  might 
be  used  as  an  excuse  to  not  grant 
servicing  actions.  The  Agency  agrees 
and  amended  this  section  to  indicate 
that  if  a  farmer  forward  contracted, 
price  differential  would  not  be  an 
indication  of  untimely  marketing 
practices. 

One  respondent  commented  that  a 
delinquency  caused  by  a  natural 
disaster  be  specified  as  circumstances 
beyond  the  fanner's  control.  The  Agency 
agrees  and  has  amended  the  proposed 
rule  accordingly. 

One  respondent  commented  that 
S  S  1980.124  and  1980.125  of  the  proposed 
rule  allow  lenders  to  reamortize, 
reschedule,  defer  or  write  down  the 
principal  indebtedness  of  a  borrower's 
account  with  an  accompanying  loss 
payment  by  FmHA  but  that  an 
important  and  attractive  farm  loan 
restructuring  tool  also  authorized  by  the 
Agricultural  Credit  Act  of  1987  and  the 
Food  Security  Act  of  1985  was  absent 
from  this  proposed  rule.  The  respondent 


was  referring  to  Conservation 
Easements,  which  were  enacted  by 
section  1318(a)  of  the  Food  Security  Act 
of  1985  and  are  found  in  section  349  of 
the  Consohdated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1997).  This 
authority  was  further  amended  by 
section  612  of  the  Agricultural  Credit 
Act  of  1987.  Section  349  allows  the 
Secretary  to  acquire  and  retain  an 
easement  in  real  property  for  a  term  of 
not  less  than  50  years  for  conservation, 
recreation,  and/or  wildlife  purposes.  It 
also  provides  that  any  such  easement 
acquired  by  the  Secretary  shall  be 
purchased  from  the  borrower  by 
cancelling  a  part  of  the  amount  of  such 
outstanding  loans  the  borrower  held 
under  laws  administered  by  the  Farmers 
Home  Administration.  This  requirement 
was  designed  to  apply  only  to  FmHA's 
insured  loan  borrowers.  In  the 
guaranteed  program,  the  loans  are  made 
and  serviced  by  the  lender.  FmHA  is 
only  guaranteeing  the  lender  against  a 
loss  if  the  lender's  borrower  should 
default  on  the  loan.  Thus,  the  Agency 
cannot  change  the  language  of  the 
proposed  rule. 

Another  respondent  also  commented 
that  the  Agency  has  neglected  to 
provide  for  Conservation  Easements  as 
established  in  the  Food  Security  Act  of 
1985.  For  the  reasons  set  forth  above, 
the  Agency  is  adopting  the  proposed 
rule. 

Section  1980.125    Debt  write  down. 
This  section  allows  lenders  to  write 
down  the  principal  indebtedness  of  a 
borrower's  account,  with  an 
accompanying  loss  payment  by  FmHA. 
Thus,  for  purposes  of  the  guarantee,  the 
lender  shall  be  treated  as  having 
sustained  a  loss  and  any  amount  paid  to 
a  lender  will  be  treated  as  payment 
toward  satisfaction  of  the  loan 
guarantee.  This  section  also  requires  the 
borrower  to  enter  into  a  shared 
appreciation  arrangement  with  the 
lender  to  recapture  any  appreciation  of 
any  real  estate  security  which  might 
occur. 

One  respondent  commented  that 
'Tj-pically,  no  lender  would  be  able  to 
fund  a  term  loan  of  one  year  or  longer  at 
rates  anywhere  close  to  90-day  Treasury 
bill  rates."  This  comment  was  in  regard 
to  the  requirement  that  the  lender  will 
use  the  rate  for  gO-day  Treasury  bills  in 
effect  on  the  date  of  the  write  down  to 
calculate  present  value.  The  Agency  has 
reconsidered  this  issue  and  has  deleted 
the  requirement  regarding  the  use  of  90- 
day  Treasury  bill  rate  to  calculate 
present  value.  Hie  rate  to  be  used  will 
be  the  loan  rate.  The  Agency  adopts  the 
proposed  rule  as  amended. 

One  respondent  commented  that  this 
section  should  specify  that  only  the 


minimum  number  of  loans  will  be 
written  down  to  permit  the  development 
of  a  feasible  plan  of  operation.  The 
respondent  also  felt  that  the  proposed 
rule  was  not  clear  as  to  whether  the 
lender  would  be  required  to  liquidate 
the  borrower's  accounts  or  initiate 
foreclosure  action  if  a  positive  cash  How 
cannot  be  demonstrated  through  debt 
write  down.  The  Agency  agrees 
regarding  the  number  of  loans  which 
may  be  written  down  and  has  amended 
the  proposed  rule  accordingly. 
Regarding  the  comment  concerning  the 
liquidation  of  the  account  the  account 
would  be  delinquent  if  a  positive  cash 
flow  cannot  be  developed  and  the 
lender  would  have  to  abide  by 
S§  1980.145  and  1980.146  of  this  subpart 
which  would  result  in  an  orderly 
liquidation  of  the  account  by  the  lender. 
The  Agency  adopts  the  proposed  rule. 

One  respondent  commented  that  the 
net  recovery  from  a  Chapter  7 
bankruptcy  may  be  similar  to  the  net 
recovery  from  an  involuntary  liquidation 
or  foreclosure  under  §  1980.12S(b)(l)(ii). 
It  is  unclear  how  the  lender  shall 
determine  the  net  recovery  from  a 
Chapter  11  or  12  bankruptcy.  Section 
1960.114  of  this  subpart  explains  how 
Chapter  11  and  12  bankruptcies  will  be 
handled  as  to  payment  of  estimated 
losses.  The  Agency  adopts  this  proposed 
rule  as  is. 

One  respondent  commented  that  this 
section  should  specify  the  nature  and 
extent  of  the  documentation  required  to 
be  provided  by  the  lenders  as  support 
for  the  write  down  determination  and 
also  that  a  note  or  line  of  credit 
agreement  which  has  been  written  down 
cannot  be  rescheduled  or  reamortized 
during  the  shared  appreciation  period. 
The  Agency  has  amended  the  proposed 
rule  to  specify  the  necessary  information 
which  the  lender  will  submit  in 
requesting  a  write  down,  but  the  Agency 
believes  that  the  proposed  rule 
adequately  addresses  what  a  lender 
must  consider  when  contemplating  a 
%vrite  down.  Paragraph  (a)(1)  states  that 
the  borrower  must  demonstrate  that  a 
positive  cash  flow  cannot  be  developed 
after  consideration  is  given  to  the 
authorities  as  set  out  in  S  1980.124  of 
this  subpart.  If  a  positive  cash  flow  can 
be  developed  showing  that  a  debt  write 
down  will  allow  the  borrower  to  remain 
in  business,  then  a  write  down  may  be 
approved.  This  section  requires  a  cash 
flow  to  be  developed  which  will  provide 
the  documentation  necessary  for  the 
write  down.  However,  the  Agency  has 
amended  the  proposed  rule  to  specify 
that,  when  a  lender  has  both  a  line  of 
credit  and  a  loan,  the  line  of  credit  will 
be  considered  for  write  down  before  the 
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loan  will  and  that  principal  will  be 
written  down  before  accrued  interest 
The  Agency  also  believes  that  the 
suggestion  not  to  allow  the  notes  to  be 
rescheduled  or  reamortized  during  the 
shared  appreciation  period  is  not  in 
accordance  with  the  purpose  of  the 
Agricultural  Credit  Act  of  1967.  The 
purpose  of  the  Act  is  to  allow  fanners  to 
remain  on  the  farm,  if  possible,  and  it 
would  be  unfair  to  force  a  farmer,  who 
has  had  the  debt  written  down,  suffered 
a  financial  loss  beyond  the  farmer*! 
control  6  years  down  the  road,  and  is 
still  able  to  show  that  the  plan  will 
work,  into  liquidation.  The  Agency 
adopts  the  proposed  rule  as  amended. 

One  respondent  commented  that 
S  1980.125(a)(7]  was  unclear  as  it  stated 
no  further  advances  may  be  made  under 
a  line  of  credit  but  further  states  the 
principal  amount  remaining  after  the 
write  down  becomes  the  new  line  of 
credit  ceiling,  implying  that  further 
advances  up  to  the  new  ceiling  are 
allowed.  The  Agency  agrees  and  has 
amended  this  section  to  make  it  clear 
that  the  written  down  line  of  credit 
becomes  a  fixed  amount  loan  and  no 
new  advances  can  be  made  under  it 
The  Agency  adopts  the  proposed  rule  as 
changed. 

Several  respondents  commented  that 
the  lender  must  consider  the  Interest 
Rate  Buydown  program,  before  the 
lender  could  go  to  write  down.  The 
Interest  Rate  Buydo«vn  program,  is  less 
costly  to  the  Government  than  paying 
losses  after  a  write  down.  Therefore, 
FmHA  requires  that  the  lender  explore 
all  the  other  available  servicing  options, 
including  Interest  Rate  Buydown.  before 
writing  down  a  debt  The  Agency  adopts 
this  proposed  rule  as  is. 

Several  respondents  commented  that 
in  paragraph  (b),  an  allowance  should 
be  provided  for  income  received  by  the 
lender  from  leasing  of  the  property  while 
the  lender  has  the  property  in  inventory. 
The  Agency  agrees  and  has  amended 
the  proposed  rule  accordingly. 

Several  respondents  commented 
regarding  the  requirement  that  the 
borrower  who  received  a  write  down 
would  have  to  enter  into  a  shared 
appreciation  agreement.  One  respondent 
felt  that  requiring  the  borrower  to  enter 
into  a  shared  appreciation  agreement 
would  have  a  crippling  effect  on  the 
farmer  and  would  require  further 
monitoring  by  the  Agency.  Another 
respondent  in  favor  of  the  agreement 
suggested  the  appreciation  value  be 
based  on  the  difference  between  the  net 
recovery  value  at  the  time  the  loan  is 
written  down  and  the  appraised  value  at 
the  time  of  recapture.  To  avoid 
excessive  losses  to  the  Government  the 
Agency  has  adopted  the  shared 


appreciation  concept.  This  concept  will 
only  come  into  play  if  the  value  of  the 
real  property  increases  during  the 
agreement  period.  To  clarify  the  value 
which  will  be  used  to  calculate  the 
appreciation,  the  Agency  has  decided  to 
use  the  market  value  of  the  property. 
This  will  reduce  claims  at  the  expiration 
of  the  agreement  that  the  original  value 
placed  on  the  property  was  incorrect  as 
the  lender  is  required  to  utilize  an 
independent  appraiser  to  establish  the 
appraised  value.  The  Agency  adopts  the 
proposed  rule  as  is. 

One  respondent  commented  that 
FmHA  should  require  prior  approval  of 
all  transfers  of  real  property  by 
surviving  spouses  to  prevent 
circumvention  of  the  shared 
appreciation  agreement.  This  agreement 
provides  that  one  of  the  occurrences 
which  would  affect  the  recapture  of 
appreciation  is  the  transfer  of  the 
property.  Transfer  of  title  to  the  property 
to  the  borrower's  spouse  on  the 
borrower's  death  will  not  be  treated  as  a 
conveyance  for  the  purpose  of  recapture. 
However,  if  surviving  spouse  then 
transfers  title  to  the  property  to 
someone  else,  then  recaptiue  would  be 
triggered  at  this  time  of  that  latter 
transfer.  The  Agency  adopts  the 
proposed  rule. 

Section  1980.126   Mediation.  This 
section  provides  guidance  on  the 
responsibilities  of  a  lender  regarding  the 
mediation  process.  Several  respondents 
commented  that  this  section  should  be 
amended  to  require  FmHA  to  review 
and  respond  during  the  required  time 
period  for  decisions  under  the  State 
mediation  law,  clarify  the  ability  of  the 
lender  to  discuss  other  servicing  options 
during  the  mediation  process;  issue  a 
State  supplement  regarding  mediation: 
require  FmHA  to  send  to  the  lender  and 
the  borrower  copies  of  Exhibit  D, 
"Interest  Rate  Buydown  Program."  and 
Attachment  1  to  Exhibit  D;  require 
FmHA  to  draft  a  form  which  indicates 
the  different  servicing  actions  a  lender 
may  provide  to  a  borrower,  require 
FmHA  to  participate  in  a  meeting  to 
discuss  the  servicing  of  the  delinquent 
guaranteed  loan;  require  the  lender  to 
participate  in  States  which  have 
"voliuitary"  mediation  programs;  and 
require  State  Director  approval  of  any 
agreements  reached  during  the 
mediation  process.  The  guaranteed 
program  depends  upon  conunercial 
lenders  requesting  guarantees  to  cover 
their  higher  risk  loans.  If  a  number  of  the 
suggestions  were  implemented,  lenders 
would  pull  out  of  the  guarantee  program, 
thus  reducing  the  amount  of  credit 
available  for  farmers  whose  financial 
conditions  are  better  than  what  FmHA 
deals  «vith,  but  still  weak  enough  that 


the  lender  is  requesting  a  guarantee  to 
continue  with  the  borrower.  Many  small 
rural  communities  depend  upon  the 
farmer  for  their  economic  well  being  and 
if  the  commercial  lender  does  not  have  a 
guaranteed  program  to  fall  back  on,  the 
economic  conditions  in  these  rural  areas 
will  continue  to  decline.  A  number  of  the 
suggestions  are  already  covered  in  the 
present  regulations.  Requesting  that 
FmHA  participate  in  a  meeting  with  the 
lender  and  the  borrower  when  the 
borrower  is  delinquent  is  covered  under 
S  1980.145  of  this  subpart.  Before  this 
meeting.  FmHA  will  send  the  lender  and 
the  borrower  Attachement  1  to  Exhibit  D 
and  meet  with  the  lender  and  the 
borrower  to  discuss  the  problems  and 
any  proposed  solutions.  The  Agency 
believes  this  meeting  provides  the 
lender  and  the  borrower  with  the 
necessary  information  needed  if 
mediation  is  the  next  step.  Besides,  the 
lender,  not  FmHA.  is  responsible  for 
servicing  the  guaranteed  loan.  FmHA 
must  concur  in  any  decisions  reached  by 
the  lender  but  FmHA  does  not  initiate 
these  decisions.  Therefore,  the  lender's 
participation  in  the  mediation  process  is 
necessary,  while  FmHA's  is  not  If  a 
State  has  a  mediation  program  and  the 
borrower  requests  that  the  lender  go  to 
mediation,  the  lender  will  be  required  to 
do  so,  since  the  Agricultural  Credit  Act 
of  1987  states  that  the  lender  shall 
participate  in  States  with  mediation 
programs.  The  Agency  agrees  with  the 
suggestion  that  the  section  specify  who 
in  FmHA  is  responsible  for  approving 
any  agreements  reached  by  the  lender 
and  borrower  as  a  result  of  mediation. 
The  Agency  has  amended  this  section  to 
specify  that  the  State  Director  be 
responsible  for  approving  these 
agreements. 

Section  1980.130    Loan  servicing. 
This  section  sets  forth  the  lender's 
responsibilities  in  servicing  guaranteed 
loans.  Several  respondents  felt  that  the 
requirement  in  the  Administrative 
portion  of  this  section  that  all 
guaranteed  loans  be  reviewed  within  45 
days  after  loan  closing  was  placing  too 
much  of  a  burden  on  FmHA  personnel. 
They  suggested  this  time  be  increased  to 
90  days,  and  only  be  required  for  those 
guaranteed  loans  which  were  not 
previously  reviewed.  The  Agency  agrees 
and  amends  the  proposed  rule 
accordingly. 

One  respondent  commented  that  this 
section  should  require  that  all  requests 
for  debt  write  down  be  approved  by  the 
State  Director.  The  also  suggested  that 
this  section  set  forth  the  levels  of 
approval  required  for  subsequent 
requests  for  consolidation,  rescheduling, 
reamortization.  and  deferral.  The 
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Agency  agrees  with  this  respondent  as 
to  requiring  State  Director  approval  of 
all  write  downs.  The  Agency  has 
amended  this  section  to  specify  that 
Stale  Director  approval  is  required  for 
all  write  downs.  The  Agency  believes 
the  authority  to  approve  or  concur  with 
any  deferral,  rescheduling,  or 
reamortization  should  remain  with  the 
County  Supervisor  to  allow  for  timely 
decisions  to  be  made  so  the  borrower 
can  continue  with  the  business.  The 
Agency  adopts  the  proposed  rule  as 
changed. 

One  respondent  suggested  that  since 
this  section  contains  administrative 
procedures  and  recommendations  for 
the  Coimty  Supervisor,  it  should  be 
amended  to  require  the  County 
Supervisor  to  iaonediately  send  Exhibit 
D  and  Attachment  1  of  this  subpart  to 
the  lender  and  the  borrower  when  the 
lender  notifies  the  County  Supervisor 
that  the  borrower  is  delinquent.  The 
Agency  believes  this  is  ac^quately 
covered  in  { 1980.145  of  diis  subpart  and 
adopts  the  proposed  rule. 

In  addition  to  the  above  changes  to 
the  proposed  rule  the  Agency  has  added 
an  additional  responsibility  to  the 
County  Supervisor.  The  County 
Supervisor  will  be  required  to  review 
the  Shared  Appreciation  Agreement 
with  the  lender  at  least  annually.  "Hie 
addition  was  made  to  assure  proper 
compliance  with  this  agreement 

Section  1980.136    Protective 
advances.  This  section  sets  forth 
guidance  regarding  the  use  of  protective 
advances.  One  respondent  commented 
that  this  section  should  be  modified  to 
more  explicitly  define  costs  that  are 
typically  thought  of  as  protective 
advances.  The  Agency  agrees  and  has 
amended  the  proposed  rule  accordingly. 
Also,  it  requires  the  County  Supervisor 
to  approve  the  requested  protective 
advance  in  writing. 

Section  1980.144    Bankimtcy.  This 
section  provides  guidance  in  the 
payment  of  loss  claims  when  a  lender's 
borrower  files  for  bankruptcy  and  the 
lender  requests  an  estimated  loss 
payment  Several  respondents 
commented  that  this  action  was  long 
overdue  and  would  result  in  additional 
utilization  of  the  guaranteed  program. 
One  respondent  commented  that  this 
section  should  be  clarified  to  allow 
existing  guaranteed  loans  to  be  serviced 
under  this  rule.  The  Agency  has  made 
this  optional  with  the  lender  in  its 
amendment  to  S  1980.67  of  Subpart  A  of 
this  part.  Farther  clarification  is 
unnecessary.  One  respondent 
commented  that  attorney  fees  should  be 
an  allowable  recoverable  cost,  as  the 
typical  lender  will  remain  reluctant  to 
continue  with  agricultural  loans  and 


would  continue  to  push  their  customers 
to  FmHA  insured  loans.  The  Agency 
does  not  agree  and  does  not  consider 
attorneys'  fees  are  a  vaLd  recoverable 
costs  covered  by  the  guarantee.  The 
guarantee  covers  loan  of  principal  and 
interest  on  a  loan.  The  Agency  adopts 
the  proposed  rule  as  is. 

Another  respondent  commented  that 
by  only  listing  specific  things  a  lender 
must  do  to  protect  their  interests  in 
bankruptcy  cases,  the  implication  is 
given  that  this  is  all  they  will  need  to  do. 
The  list  is  only  a  guideline  and  the 
Agency  believes  that  each  lender  should 
be  able  to  determine  those  items  which 
directly  affect  the  borrower's  account 
The  Agency  adopts  the  proposed  rule. 

These  same  comments  are 
incorporated  in  Subpart  C,  "Emergency 
Livestock  Loans:"  Subpart  E,  "Business 
and  Industrial  Loan  Program:"  and 
Subpart  F.  "Economic  Emergency 
Loans,"  of  this  part. 

One  respondent  was  upset  because 
his  reorganization  plan  had  been 
submitted  15  months  ago  and  had  not 
been  approved  by  the  court  The  Agency 
sympathizes  with  the  concern  of  the 
respondent  but  has  no  control  over  the 
court  or  the  timeframe  in  which  the 
court  works. 

Section  1980145    Default  by 
borrower.  Iliis  section  provides 
guidance  regarding  the  actions  that  will 
be  taken  when  a  borrower  defaults  on  a 
loan.  Several  respondents  commended 
that  the  timeframe  of  3  days  before  the 
scheduled  meeting  was  too  short  to  send 
Attachment  1  to  Exhibit  D  of  this 
subpart  to  the  lender  and  borrower.  It 
was  also  suggested  that  a  letter  be 
prepared  confirming  the  discussion  and 
decisions  made,  along  with  all 
calculations  and  documentation  used  in 
determining  the  appropriate  action  to 
take.  This  letter  should  be  sent  to  the 
borrower.  It  was  also  suggested  that  a 
copy  of  Exhibit  D  be  sent  along  with 
notices  of  the  servicing  options.  The 
Agency  agrees  with  the  timeframe  for 
providing  the  borrower  with  a  report 
concerning  the  determination  and 
decisions  made  at  the  meeting  and  the 
sending  of  Exhibit  D.  The  Agency 
disagrees  as  to  preparing  a  notice  to 
send  to  the  lender  and  the  borrower 
listing  the  servicing  options  available.  It 
is  the  lender's  decision  as  to  what 
servicing  options  the  lender  will  employ 
to  continue  with  the  borrower.  The 
Agency  adopts  the  proposed  rule  as 
changed 

Section  1980146    Liquidation.  This 
section  provides  guidance  for  the 
liquidation  of  guaranteed  Farmer 
Programs  loan/line  of  credit.  One 
respondent  commented  that  FmHA 
should  specify  when  estimated  reports 


of  loss  should  be  submitted  by  the 
lender.  It  was  suggested  that  if  the 
liquidation  is  expected  to  exceed  90 
days,  an  estimated  loss  claim  should  be 
filed  and  the  lender  should  discontinue 
interest  accrual  on  the  defaulted  loan  at 
the  time  the  claim  is  filed.  The  Agency 
agrees  except  that  it  believes  that  it 
would  be  fairer  to  the  lender  to 
dis;;ontinue  the  interest  accrual  at  the 
time  the  estimated  loss  claim  is 
approved,  not  when  it  is  filed.  The 
Agency  adopts  the  proposed  rule  as 
changed 

One  respondent  commented  that  this 
section  should  clarify  the  approval 
authority  of  the  County  Supervisor  for 
loss  payments  and  that  the  approval 
authority  for  FmHA  to  liquidate  the 
account  should  be  at  the  State  level.  The 
Agency  agrees  and  has  adopted  these 
changes. 

One  respondent  commented  that  this 
section  requires  the  lender  to  obtain 
FmHA  approval  of  the  liquidation  plan. 
The  respondent  suggested  that  this 
section  be  amended  to  provide  the 
borrower  an  opportunity  to  appeal 
FmHA's  decision  to  approve  the 
liquidation  plan.  The  Agency  disagrees 
because  the  borrower's  loan  is  %vith  the 
lender  and  it  is  the  lender's 
responsibility  to  service  it.  FmHA 
merely  concurs  in  the  lender's  decision. 
The  borrower  is  not  entitled  to  appeal  as 
the  adverse  decision  was  made  by  the 
lender,  not  FmHA. 

One  respondent  commented  that 
when  choosing  to  liquidate  a  guaranteed 
loan.  FmHA  must  meet  all  of  the 
requirements  for  liquidating  the 
guaranteed  loan  as  it  would  for  an 
insured  loan.  It  was  suggested  that  a 
reference  to  Subpart  S  of  Part  1951  of 
this  chapter  be  included  to  insure  that 
Attachment  1  to  Exhibit  A  of  Subpart 
S  of  Part  1951  of  this  chapter.  "Notice  of 
the  Availability  of  Loan  Servicing 
Programs,'"  he  sent  to  these  borrowers. 
Unless  the  lender  assigns  its  portion  of 
the  loan  to  FmHA.  the  loan  is  still  the 
lender's  loan.  Only  in  those  cases  where 
the  lender  would  assign  its  portion  of 
the  loan  to  FmHA  and  FmHA 
undertakes  servicmg  of  the  loan  would 
the  Agency  consider  the  borrower  for 
the  servidng  actions  under  the  insured 
loan  regulations.  The  regulations 
already  listed  which  FmHA  must  follow 
if  it  were  to  hquidate  such  a  loan  refer 
to  compliance  with  Subpart  S  of  Part 
1951,  so  it  is  unnecessary  to  list  that 
reference  here.  The  Agency  adopts  the 
proposed-rule  as  is. 

Section  1960.148    Appeal  procedure. 
This  section  provides  guidance  as  to  the 
method  of  appealing  adverse  decisions. 
One  respondent  commented  that  this 
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section  should  be  amended  to  require 
that  both  the  lender  and  the  applicant 
sign  letters  requesting  an  appeal  before 
the  situation  would  fall  under  Subpart  B 
of  Part  1900  of  this  chapter.  The  Agency 
believes  that  Subpart  B  of  Part  1900  of 
this  chapter  sufficiently  spells  out  the 
requirements  for  appeals.  The  Agency 
adopts  the  proposed  rule. 

Section  1960.175    Operating  loans. 
This  section  sets  forth  guidance  for  the 
granting  of  a  guarantee  to  a  lender  to 
allow  the  lender  to  provide  credit  to  a 
farm  customer  for  operating  purposes. 

One  respondent  commented  that  the 
applicant  should  be  required  to  attest  on 
the  application  form  that  they  will  not 
use  the  guaranteed  loan  proceeds  to 
plant,  cultivate,  grow,  produce,  harvest, 
or  store  a  controlled  substance.  The 
Agency  has  incorporated  the  insured 
and  guaranteed  application  Into  one 
application.  Form  FmHA  410-1. 
"Request  for  FmHA  Services,"  which 
already  contains  this  statement 
regarding  controlled  substances. 

One  respondent  commented  that  in 
order  to  receive  a  guaranteed  operating 
loan,  the  borrower  must  have  had 
training  or  farming  experience  in 
managing  and  operating  a  farm  or  ranch 
(within  one  of  the  last  5  years).  They 
suggested  that  this  requirement  is  an 
unnecessary  restriction  as  there  may  be 
former  fanners  or  ranchers  who  wish  to 
re-enter  the  agricultural  section  who 
have  not  had  training  or  actual 
experience  in  the  farming  or  ranching 
operation  in  the  last  5  years.  They  also 
suggested  that  if  FmHA  had  concerns 
about  the  applicant  having  kept  up  with 
the  more  recent  fanning  practices  and 
theories,  it  could  require  the  applicant  to 
take  courses  or  study  these  theories  as  a 
condition  of  the  loan.  The  Agency  has 
modifled  the  proposed  rule  to  allow 
educational  or  on  the  job  training  during 
one  of  the  past  five  years  to  be 
acceptable.  The  Agency  adopts  the 
proposed  r\ile  as  amended. 

One  respondent  commented  that 
paragraph  (b)(l)(iv)  should  be  clarified 
regarding  character  as  to  past 
repayment  history.  The  Agency  agrees 
and  has  amended  this  section  to  provide 
if  a  applicant  has  made  an  honest 
attempt  to  meet  the  obligations,  this  will 
be  viewed  in  the  applicant's  favor  in 
determining  eligibility.  The  Agency 
adopts  the  proposed  rule  as  amended. 

One  respondent  commented  that 
paragraph  (b)(2),  which  contains  the 
eligibility  criteria  for  a  cooperative, 
corporation,  partnership,  and  joint 
operation  is  confusing.  The  comment 
stated  that  in  one  instance,  where  the 
majority  interests  are  related  by  blood 
or  marriage,  that  at  least  one  of  the 
members  must  operate  the  family  farm 


and  at  the  same  time  the  entity  must 
operate  the  farm.  This  is  a  statutory 
requirement  and  the  Agency  cannot 
adopt  the  proposed  rule  as  is. 

There  were  several  respwndents  who 
commented  in  regards  to  lines  of  credit 
in  paragraph  (c)(2).  One  comment 
suggested  the  ability  to  purchase 
replacement  foundation  livestock  should 
be  reinstated  as  it  was  important  that  a 
farmer  be  allowed  to  purchase 
replacement  animals  as  necessary.  The 
Agency  disagrees.  To  insure  the  farmer 
will  retain  the  numbers,  one  should  keep 
replacements,  obtain  a  Loan  Note 
Guarantee  or  replace  with  normal 
income.  Another  resijondent  felt  that 
one  should  be  allowed,  under  a  line  of 
credit,  to  pay  a  creditor  as  established 
in  paragraph  (c)(l)(ix)  of  this  section 
and  also  to  pay  principal  payments  on 
real  estate.  The  Agency  does  not  agree, 
as  the  line  of  credit  is  established  to  pay 
current  operating  expenses.  Interest 
charged  may  be  considered  as  a  current 
expense.  Section  313  of  the 
Consolidated  Farm  and  Rural 
Development  Act  prohibits  operating 
loan  funds  ht)m  being  used  for  land 
purchase.  The  Agency  adopts  the 
proposed  rule. 

To  obtain  consistency  with  the 
insured  regulation,  the  Agency  has 
amended  paragraph  (c)(l)(viii)  of  this 
section  to  increase  the  amount  of 
operating  funds  for  real  estate 
improvements  from  $7,500  to  $15,000  per 
year,  which  is  more  in  line  with  present 
costs.  The  Agency  adopts  the  proposed 
rule  as  changed. 

One  respondent  commented  that 
FmHA  should  use  the  authority  in  this 
section  to  guarantee  operating  lines  of 
credit  for  me  purpose  of  refinancing 
existing  operating  debt.  Under  a  line  of 
credit  the  lender  may  refinance 
0(>erating  debt  that  has  been  incurred 
for  the  present  crop  year  only.  The 
regulations  currently  provide  for  this  as 
long  as  the  security  is  adequate  and  a 
positive  cash  flow  can  be  developed. 
The  Agency  believes  that  this  is  in  Une 
with  the  limited  time  period  for  an 
operating  line  of  credit  and  does  not 
adopt  the  suggestion. 

Several  respondents  commented  that 
the  deletion  of  the  provision  allowing 
the  lender  to  charge  a  one  percent 
higher  interest  rate  than  what  they 
charge  to  their  average  farm  customer 
would  have  an  adverse  effect  on  the 
guaranteed  program.  There  have  been 
cases  where  some  lenders  will  charge  a 
lower  interest  rate  because  of  the 
guarantee.  It  reduces  the  lender's  risk 
and  exposure,  while  increasing  the 
lender's  profitability  and  liquidity  if  they 
participate  in  the  secondary  market. 
Another  point  of  view  expressed  was 


that  borrowers  with  guaranteed  loans      i 
require  a  greater  amount  of  servicing, 
thus  the  lender  justifies  increasing  the 
rate.  There  have  been  times  when  a 
lender  has  obtained  a  guarantee  and  the 
servicing  of  the  account  decreases,  as 
the  feeling  is  that  if  the  account  does  not 
perform,  FmHA  will  pay  for  any  loss 
incurred.  The  Agency  believes  that  by 
allowing  the  lender  to  charge  an 
additional  one  percent,  in  many 
instances  it  places  a  greater  fiiiancial 
burden  on  the  borrower,  thus  increasing 
the  possibility  of  failure.  The  Agency 
adopts  the  proposed  rule. 

One  respondent  commented  that 
paragraph  (f)(5)  should  be  amended  to 
delete  purchasing  feed  while  crops  are 
being  established  as  an  eligible  balloon 
purpose.  The  feed  cost  should  always  be 
collected  when  the  hvestock  is  sold.  The 
Agency  agrees  and  has  amended  the 
proposed  rule  accordingly. 

(ine  respondent  commented  that 
paragraph  (h)  of  this  section  should  be 
amended  to  insure  that  where  multiple 
entities  own  the  chattels,  a  guarantee 
would  not  be  issued  unless  all  entities 
guarantee  and  pledge  security  for  the 
loan,  and  that  FmHA  and  the  lender 
would  have  to  concur  before  any 
transfer  of  ownership  could  occur. 
FmHA  agrees  and  has  amended  the 
proposed  rule  accordingly. 

(ine  respondent  commented  that  the 
Agency  should  require  the  guaranteed 
borrower  to  obtain  insurance,  as 
applicable,  on  loan  security  prior  to  or 
at  loan  closing  and  that  proof  of  such 
insurance  must  be  documented  at  loan 
closing.  The  Agency  agrees  with  the 
principle  behind  this  comment  and  will 
continue  to  encourage  lenders  to  have 
guaranteed  borrowers  obtain  insurance. 
In  those  instances  where  it  is  apparent 
that  insurance  is  necessary,  the 
approval  official  will  so  indicate  by 
making  it  a  condition  for  the  loan.  The 
Agency  adopts  the  proposed  rule. 

One  respondent  commented  that  the 
last  sentence  in  paragraph  (h)  should  be 
amended  to  allow  different  lien 
positions  on  chattels  to  be  considered  as 
separate  and  identifiable.  The  Agency 
disagrees,  as  this  would  allow  mixing 
and  matching  of  security  and  if  a  loss 
claim  was  ever  processed,  the  security 
cohering  the  guarantee  would  be  the  one 
that  was  missing.  The  Agency  adopts 
the  proposed  rule. 

One  respondent  commented  that 
paragraph  (j)  should  be  amended  to 
correspond  with  S  1980.180  of  this 
subpart  regarding  the  handling  of  other 
assets  which  are  definitely  not  needed 
or  used  directly  in  the  fanning 
operation.  The  Agency  agrees  and  has 
amended  the  proposed  rule. 
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One  respondent  commented  that  in 
general  it  was  supportive  of  this 
regulation,  but  additional  clarification 
was  needed  regarding  protecting 
environmental  resources.  One 
suggestion  was  that  in  SS  1960.175. 
1980.180  and  1980.185  of  this  subpart  a 
reference  should  be  made  to  the 
"Memorandum  of  Understanding 
Between  FmHA  and  the  U.S.  Fish  and 
Wildlife  Service,"  to  be  used  as  a  guide 
in  implementation  of  the  Environmental 
Program.  Exhibit  M  to  Subpart  G  of  Part 
1940  covers  much  more  than  what  this 
Memorandum  of  Understanding  covers 
and  it  would  be  inappropriate  to  refer  to 
that  memorandum  in  the  context  of  the 
paragraphs  in  question.  The  Agency 
adopts  the  language  proposed  in  these 
sections  as  is. 

Section  1980.180  Farm  Ownership 
Joans.  This  section  sets  forth  guidance 
for  granting  a  guarantee  to  a  lender  to 
allow  a  farmer  to  purchase  farm  real 
estate. 

One  respondent  commented  that  the 
same  concerns  should  be  addressed  in 
this  section  as  in  S  1980.175  of  this 
subpart  regarding  character  and  farm 
experience.  Another  respondent 
commented  that  for  clarification,  it 
would  be  possible  to  combine  paragraph 
(b)  of  §  1980.180  with  the  requirements 
set  forth  in  %  1980.175(b)  and 
S  1980.180(eK2)  and  {  1980.185(eKl)  with 
the  requirements  set  forth  in 
§  1980.175(e).  The  Agency  agrees,  as  this 
will  allow  the  lender  to  go  to  one  section 
for  the  regulations  governing  these 
requirements.  The  Agency  adopts  the 
proposed  rule  as  amended. 

cine  respondent  commented  that 
paragraph  (f)(2)(i)  seems  to  be  excessive 
as  it  requires  a  mortgage  to  be  taken  on 
the  entire  farm  owned  or  to  be  owned 
by  the  applicant  The  respondent 
suggested  that  this  paragraph  be 
amended  to  state,  "A  mortgage  on  the 
entire  farm  will  not  be  necessary  if  a 
mortgage  on  the  property  to  be 
purchased  or  refinanced  or  on  which 
improvements  will  be  made  with  the 
loan  proceeds  is  given  and  that 
mortgage  is  sufficient  to  adequately 
secure  the  loan."  Section  307  (7  U.S.C. 
1927)  states  that  the  Secretary  shall  take 
as  security  for  the  obligations  entered 
into  in  connection  with  loans,  mortgages 
on  farms  with  respect  to  which  such 
loans  are  made  or  such  other  security  as 
the  Secretary  requires.  A  prudent  lender 
would  require  a  mortgage  on  the  total 
farm  and  the  Agency  believes  the  lender 
should  secure  the  lo€ui  with  a  mortgage 
on  the  total  farm.  The  Agency  adopts 
the  proposed  rtile. 

One  respondent  commented  that 
paragraph  (g)(2Ki)  should  be  amended 
as  it  presently  allows  for  the  lender  to 


take  a  mortgage  on  a  borrower's 
dwelling  when  it  is  located  somewhere 
other  than  on  the  farm.  The  respondent 
indicated  there  was  no  justification  for 
automatically  requiring  a  mortgage  on 
the  borrower's  dwelliing  simply  because 
it  is  not  located  on  the  farm.  A  mortgage 
should  only  be  taken  if  it  is  necessary  to 
provide  adequate  security  for  the 
guaranteed  FO  loan.  The  Agency 
disagrees  as  it  provides  additional 
security  for  the  loan  and,  as  stated  in 
the  regulations,  must  be  located  close 
enough  to  the  farm  so  the  farm  may  be 
operated  successfidly.  Taking  a 
mortgage  on  the  dwelling  will  insure  the 
borrower  has  a  desire  to  make  the 
operation  a  success. 

Section  1990.185  Soil  and  Water 
loans.  This  section  provides  guidance  in 
the  granting  of  a  guarantee  to  a  lender  to 
allow  a  farmer  to  obtain  a  guaranteed 
Soil  and  Water  loan  to  encourage  and 
facilitate  the  improvement  protection, 
and  proper  use  of  farmland.  The 
objectives  should  help  a  farmer  make 
needed  land-use  adjustments  and 
should  lessen  the  impact  of  adverse 
weather  conditions  on  farming 
operations. 

One  respondent  commented  that  this 
section  should  be  revised  to  amend  the 
reference  to  character  and  experience  as 
indicated  in  {  1960.175.  The  i^ncy 
amends  these  paragraphs  and  has 
adopted  the  proposed  rule  as  changed. 

One  respond^t  commented  that 
exception  authority  should  be  included 
in  this  subpart  This  authority  is 
inappropriate  for  a  regulation  containing 
various  statutory  requirements  such  as 
eligibility.  Therefore,  the  Agency  is  not 
adopting  this  suggestion. 

Exhibit  A  to  Sui^nrt  B— Approved 
Lender  Program/Farm  Ownership  and 
Operating  Joans.  This  section  provides 
guidance  for  the  making  and  servicing  of 
a  guaranteed  loan  by  an  Approved 
Lender. 

Several  respondents  commented  as  to 
the  absence  of  the  Soil  and  Water 
program  and  the  requirement  that  these 
agreements  do  not  allow  the  ALP  lender 
to  submit  loans  involving  subsidy 
payments  under  the  ALP.  The  Agency 
agrees  and  has  revised  this  section  to 
allow  ALP  lenders  to  make  soil  and 
water  loans  and  loans  involving  subsidy 
under  this  section. 

One  respondent  suggested  that  the  list 
of  approved  lenders  be  provided  to  the 
potential  applicant  or  borrower.  The 
statute  states  the  County  Supervisor 
shall  make  available  to  farmers,  on 
request  a  list  of  approved  lenders  in  the 
area  that  participate  in  the  FmHA 
guaranteed  loan  programs  and  other 
lenders  in  the  area  that  express  a  desire 
to  participate  in  the  program.  The 


Agency  believes  the  proposed  rule  is  in 
accordance  with  the  statute  and  thus 
adopts  the  proposed  rule. 

One  respondent  commented  on  the 
fact  that  ALP  status  will  expire  at  the 
end  of  any  2-year  period  for  a  FCS 
member  institution  not  having 
acceptable  loan  losses.  The  concern  was 
that  FmHA  should  be  attempting  to  get  a 
statement  from  the  Farm  Credit 
Administration  at  the  end  of  the  normal 
2-year  period  that  the  FCS  member 
institution  still  maintains  an  acceptable 
loan  loss  level  The  regulation  already 
requires  FCA  to  provide  this  information 
to  the  Agency.  Once  this  information  is 
received.  FmHA  notifies  its  field  offices 
as  to  those  FCS  institutions  that  are 
eligible.  "Hie  Agency  adopts  the 
proposed  rule  as  is. 

One  respondent  commented  on 
paragraph  II  (A)(l)(b)(ii).  The 
respondent  suggested  that  the 
requirement  as  to  the  1 V^  percent  of  the 
lender's  total  loan  portfolio  or  the 
lender's  total  loan  portfolio  of  all  types 
of  loans  be  clarified.  The  Agency  agrees 
and  has  amended  this  requirement  to 
refer  to  the  Agricultural  loan  portfolio  of 
the  lender.  The  Agency  adopts  the 
proposed  rule  as  amended. 

One  respondent  commented  in 
paragraph  II  (AK2)(c)  regarding  the 
requirement  that  the  training  for  the 
person  designated  to  process  and 
service  guaranteed  loans  for  an  ALP 
lender  should  read  as  follows.  Training 
in  Agricultural  Economics  and/or  at 
least  two  years  agricultural  lending 
experience."  The  Agency  agrees  and  has 
adopted  this  change  to  the  proposed 
rule. 

One  respondent  commented  that  the 
information  required  by  FmHA  for 
approving  a  lender  for  the  ALP  is 
usually  only  background  material  The 
respondent  suggested  a  more  useful 
document  would  be  to  require  the 
lender's  audited  financial  statements  or 
its  most  recent  quarterly  submission  file. 
Report  of  Condition  and  Income.  The 
Agency  agrees  and  has  adopted  the 
change  to  require  the  Report  of 
Condition  and  Income  in  the  optional 
criteria  found  in  paragraph  II  A(2Kd}  of 
Exhibit  A.  The  Agency  adopts  the 
proposed  rule  as  chaniged. 

One  respondent  commented  that  if 
the  cash  flow  statement  that  a  lender 
normally  uses  does  not  list  at  least  a 
debt  repajrment  source  and  breakdown 
of  income,  this  information  should  be 
required.  When  this  was  provided,  it 
greatly  expedited  the  processing  of  the 
ALP  applications.  The  Agency  agrees 
and  has  amended  paragraph  III  A  of  the 
proposed  rule  to  ask  for  a  statement 
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similar  to  item  28  of  the  Request  for 
Loan  Note  Guarantee. 

One  respondent  commented  on  the 
need  to  be  sure  that  paragraph  IV  of 
Exhibit  A.  Attachments  1  and  2,  contain 
the  language  that  allows  Farm  Credit 
System  board  members  to  obtain  an 
FmHA  guarantee  under  certain 
circumstances.  The  Agency  agrees  and 
has  revised  these  paragraphs 
accordingly. 

One  respondent  commented  as  to  the 
ability  to  modify  Attachments  1  and  2  to 
allow  for  an  extension  of  less  than  2 
years  and  to  provide  guidance  as  to 
when  a  new  ALP  agreement  is  needed. 
Paragraph  XVII  of  these  agreements 
provides  the  guidance  as  to  when  an 
agreement  is  needed.  The  Agency  does 
not  understand  why  a  lender  would 
request  an  extension  of  less  than  2 
years.  The  Agency  adopts  the  proposed 
regulation. 

Exhibit  D  Interest  Rate  Buydown 
Program.  This  section  provides  guidance 
on  the  issuance  of  a  buydown  of  interest 
to  a  lender  whose  borrower  cannot  meet 
a  repayment  schedule  due  to  interest 
cost.  Several  comments  were  received 
on  cash  flow  projections,  24-month 
cash  flows,  need  for  additional  cash 
flows  following  initial  cash  flows,  and 
projected  financial  statements. 

The  requirement  for  a  24-month  cash 
flow  is  statutory.  The  other  conmients 
were  addressed  and  projected  fmancial 
statements  deleted.  The  word  typical 
was  added  to  24-month  cash  flow  in 
order   to  avoid  judging  feasibility  of 
3-year  buydowns  on  transition  cash 
flows.  Several  comments  were  received 
about  the  need  for  interest  rate 
buydowns  for  loans  longer  than  3  years. 
The  law  only  provides  for  one  buydown 
per  loan  at  a  time  and  only  allows  for 
the  maximum  period  for  a  buydo%vn  to 
be  three  years. 

A  comment  was  received  to  clarify 
the  .25  percent  increments  on  buydown 
in  paragraph  IV  L  The  Agency  has  done 
so.  A  comment  was  received  on  deleting 
non-essential  assets  requirement  from 
buydown.  as  experience  has  shown 
some  problem  areas.  The  Agency  added 
it  back  to  the  Exhibit,  but  confmed  the 
requirement  to  nonfarm  non-essential 
assets.  The  Agency  adopts  the  proposed 
rule  as  amended. 

Exhibit  E— Demonstration  Project  for 
Purchase  of  Certain  Farm  Credit  System 
Acquired  Farm  Land.  This  exhibit 
provides  guidance  for  the  operation  of 
the  program  between  FmHA  and  the 
Farm  Credit  System.  A  comment  was 
received  stating  all  lenders  should  be 
eligible  to  sell  acquired  property  under 
this  Exhibit.  The  statute  limits  the 
property  to  property  owned  by  Farm 
Credit  System  Organizations:  thus,  the 


Agency  cannot  change  this  language  of 
the  proposed  rule.  A  comment  was 
received  about  the  inconsistency  of  the 
title  and  the  language  in  the  body  of  the 
exhibit.  The  Agency  has  reconciled  the 
language  differences.  A  comment  was 
received  on  the  use  of  the  preliminary 
applications  and  dropping  the  use  of 
suitability,  ratios,  and  amount  of  cash 
flow  needed  to  be  feasible.  The  Agency 
aligned  the  exhibit  to  more  closely 
follow  the  preliminary  procedure  in 
8  1980.113  of  this  subpart,  dropped  the 
paragraph  on  ratios,  dropped  the  word 
suitable,  and  adjusted  needed  ca'h  flow, 
to  allow  for  a  cash  flow  from  100 
percent  to  110  percent  once  the 
buydown  is  in  effect. 

One  respondent  commented  as  to  the 
ability  of  ALP  lenders  to  use  their  forms 
for  the  demonstration  project.  The 
Agency  changed  its  requirements  to 
authorize  ALP  lenders  to  use  their  own 
forms. 

One  respondent  commented  that  an 
eligible  borrower  should  be  able  to  buy 
farms  at  auction.  It  would  be  extremely 
difficult  to  help  farmers  buy  land  at 
auctions  throujgh  use  of  guaranteed 
loans.  The  Agency  does  not  adopt  this 
suggestion. 

A  comment  was  received  concerning 
publicizing  the  availability  of  farms  and 
projects.  An  agreement  between  FmHA 
and  Farm  Credit  District  Banks  has  been 
developed  to  cover  joint  responsibilities 
in  this  area.  This  effort  will  be 
coordinated  between  the  State  Director 
and  the  FCS  district  where  the 
demonstration  program  is  available  to 
ensure  that  inventory  land  is  available. 

One  respondent  was  concerned  about 
lenders  passing  on  the  interest  rate 
reduction  of  4  percentage  points  to  the 
borrower.  This  has  been  covered  in 
Form  FmHA  1980-58,  "Interest  Rate 
Buydown  Agreement."  rather  than  in  the 
exhibit  itself. 

A  comment  was  received  on  criteria 
that  would  be  used  to  determine 
feasibility.  The  concern  was  that  the 
County  Supervisor  and  the  applicant 
would  not  be  able  to  determine 
feasibility.  Feasibility  requirements  are 
the  ones  estabhshed  in  this  subpart  for 
all  guaranteed  loans  except  for  those 
special  changes  as  set  forth  in  this 
Exhibit 

Several  respondents  commented  on 
the  term  "positive  cash  flow."  The 
concern  was  the  window  of  eligibihty  is 
very  small,  as  a  less  than  positive  cash 
flow  is  required  to  get  the  interest 
assistance,  but  a  positive  cashflow  (at 
least  110%)  is  required  after  the  interest 
assistance  is  considered.  The  Agency 
agrees  and  has  amended  the  proposed 
rule  to  allow  borrowers  to  have  a 
positive  cash  flow  after  the  interest 


assistance  is  granted  from  100  to  110 
percent.  The  proposed  rule  is  adopted  as 
amended. 

One  respondent  conunented, 
regarding  loans  to  purchase  inventory 
property  of  the  Farm  Credit  System,  FCS 
should  comply  with  various 
environmental  requirements  found  in 
FmHA  regulations  such  as  those 
governing  conservation  easements.  The 
Agency  disagrees.  These  requirements 
do  not  apply  in  these  cases,  as  the 
inventory  property  is  in  the  possession 
of  the  Farm  Credit  System,  not  FmHA. 
However,  both  the  lender  and  the 
borrower  must  agree  to  comply  with 
various  other  environmental 
requirements  found  in  Subpart  G  of  Part 
1940  of  this  chapter  before  FmHA  will 
issue  a  guarantee. 

Lender  Agreements — Form  FmHA 
449-35  "Lender's  Agreement,"  Form 
FmHA  1980-38  "Lender's  Agreement 
(Line  of  Credit),"  "Lender's  Agreement 
(Loan  Note  Guarantee  Only),"  and 
"Lender's  Agreement  (Operating  Line  of 
Credit  Guarantee]  for  Approved 
Lenders." 

These  agreements  set  forth  guidance 
for  lenders  who  are  involved  in  both  the 
regular  guaranteed  program  and  the 
approved  lender  program. 

Several  comments  were  received  on 
making  regulations  and  forms  conform 
with  each  other  requiring  Finance  Loan 
Status  reports.  The  Agency  agrees  and 
has  incorporated  this  aspect  wherever 
possible. 

Form  FmHA  449-35.  "Lender's 
Agreement, "  Paragraph  XI K.  A 
comment  was  received  about  making 
payment  within  30  days  after  completion 
of  review  versus  the  existing  60-day 
requirement.  The  Agency  agrees  and 
adopts  this  proposal. 

Form  FmHA  449-35.  "Lender's 
Agreement, " Paragraph  IE 2.  A. 
comment  was  received  regarding  why 
the  Agency  had  30  days  to  submit 
Report  of  Loss  to  Finance  Office  after 
the  report  of  loss  estimate  had  been 
approved.  The  Agency  deleted  the  30- 
day  phrase  and  has  revised  the 
proposed  rule  accordingly. 

Several  respondents  commented 
regarding  paragraph  IX  of  Forms  FmHA 
449-35  and  1980-38  and  suggested  the 
lender  should  be  required  to  inspect 
collateral  at  least  annually  and  persons 
having  a  partial  ownership  should 
provide  a  personal  guarantee. 

Section  1980.108  requires  personal 
guarantees  routinely  and  they  must  be 
obtained  unless  waived  by  the  Agency. 
Paragraph  IX  of  the  forms  require 
inspecting  the  collateral  as  often  as  is 
necessary  to  service  the  collateral.  Bare 
farmland  may  not  require  an  annual 
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visit  whereas  in  other  cases  a  visit 
might  be  needed  monthly.  ITie  Agency 
did  not  adopt  these  suggestions  as  it 
feels  the  regulations  adequately  address 
these  concerns. 

Comments  were  received  on  Forms 
FmHA  449-35  and  1980-38.  paragraph 
XI,  stating  a  reasonable  period  of  time 
for  curing  default  should  be  specifically 
identified.  Different  circumstances 
would  dictate  different  time  tables, 
which  would  vary  when  trying  to 
determine  what  is  reasonable. 
Therefore,  the  agency  did  not  choose  to 
set  a  specific  time  table  for  all  cases. 
The  Agency  adopts  the  proposed  rule  as 
is. 

Additionally,  a  comment  was  received 
slating  a  lender  should  submit  an 
estimated  Forms  FmHA  449-30,  "Report 
of  Loss,"  when  liquidation  is  expected  to 
take  a  long  time,  in  order  to  stop  the 
accrual  of  interest  The  Agency  has 
amended  the  proposed  rule  advising 
lenders  they  will  file  an  estimated  loss  if 
it  will  take  over  90  days  to  liquidate  the 
security. 

An  additional  comment  stated  that 
interest  should  stop  accruing  within  90 
days  of  acceleration.  This  is  not  always 
possible  as  there  are  times  where  it  will 
take  longer  than  90  days  to  liquidate  the 
security,  which  is  beyond  the  lender's 
control.  The  Agency  is  not  changing  its 
statement  that  accruing  interest  is 
covered,  provided  the  lender  proceeds 
expeditiously  with  the  approved 
liquidation  plan.  The  Agency  adopts  the 
proposed  rule  as  is. 

An  additional  comment  was  received 
about  release  of  liability  when  a 
guaranteed  borrower  transfers  the  loan. 
The  suggestion  was  that  paragraph  XV 
of  Forms  FmHA  449-35  and  1980-38 
should  be  revised  to  require  FmHA 
approval  of  the  release.  Section 
1980.123(f)  requires  FmHA  written 
concurrence.  The  Agency  believes  the 
current  regulations  adequately  address 
this  concern. 

A  comment  was  received 
recommending  that  the  ALP  lender's 
agreements  must  be  conformed  to  allow 
the  same  application  of  regulations 
when  applicable.  Therefore,  the  agency 
is  conforming  paragraph  IV  of  both  ALP 
lender  agreements  to  paragraph  V  of 
Forms  FmHA  449-35  and  1980-38. 

One  comment  was  received 
recommending  that  Forms  FmHA  449-35 
and  1980-38  be  combined  and  also  both 
ALP  lender  agreements.  Form  FmHA 
1980-38  deals  with  lines  of  credit  unlike 
Form  449-35  which  deals  with  fixed 
loans.  Also,  Form  FmHA  1980-38  is  used 
with  Subparts  C  and  F  of  Part  1980  and, 
therefore,  cannot  be  combined  at  this 
time  as  this  would  necessitate  extensive 
revisions  of  those  regulations.  This 


suggestion  has  merit  and  will  be 
considered  at  a  later  date. 

One  comment  was  received 
requesting  some  lender  discretion  on 
loaning  for  nonguaranteed  short-term 
operating  without  FmHA  concurrence 
on  each  request  which  is  now 
prohibited  by  paragraph  Xm  of  Forms 
FmHA  449-35  and  1980-38.  The  Agency 
has  modified  this  paragraph. 

A  comment  was  received  that  Forms 
FmHA  449-35  and  1980-38  should 
address  the  guarantee  of  protective 
advances.  The  guarantee  of  protective 
advances  is  covered  on  the  Forms 
FmHA  449-34  and  1980-27.  The  Agency 
believes  this  adequately  covers  the 
subject 

A  comment  was  received  on 
paragraph  IX  C  2  stating  the  holder 
could  possibly  deny  the  reamortization, 
renewal,  or  rescheduling  of  the 
guaranteed  portion  of  the  loan.  When  a 
loan  is  sold  on  the  secondary  market  the 
holder  has  certain  rights.  It  must  be 
pointed  out  that  the  lender  has  the 
ability  to  buy  back  a  loan  from  the 
holder,  if  needed,  to  properly  service  the 
loan. 

A  comment  was  received  on 
paragraph  X  A  of  Forms  FmHA  449-35 
and  1980-38  stating  FmHA  should  list 
the  write  down  of  principal  and  interest 
as  action  which  can  be  done  to  resolve  a 
default  status.  The  Agency  has  added 
the  write  down  option  to  ihe  paragraph. 

A  further  comment  was  received  on 
paragraph  X  B  of  the  same  forms  about 
including  FmHA  as  negotiating  in  good 
faith.  The  real  test  of  good  faith  is 
between  the  lender  and  the  borrower.  If 
they  can  come  to  an  agreement  and  the 
restructuring  of  the  loan  is  within  the 
scope  of  the  regulations,  the  Agency  will 
work  with  the  lender  in  staying  with  the 
borrower.  The  ability  for  the  lender  to 
write  down  a  guaranteed  loan  provides 
another  tool  for  the  lender  to  continue 
with  the  borrower.  The  Agency  adopts 
the  proposed  rule. 

A  comment  was  received  on 
paragraph  X  of  Forms  FmHA  449-35  and 
1980-38  concerning  the  borrower's 
appeal  rights  regarding  denial  of 
servicing  actions.  The  refusal  by  FmHA 
to  concur  in  a  lender's  proposed 
ser\'icing  action  is  not  appealable  by  the 
borrower  alone,  as  the  party  directly 
affected  is  the  lender.  Both  the  borrower 
and  the  lender  would  have  to  join  in  any 
appeal. 

A  further  conunent  was  received  on 
paragraph  XI  B  stating  that  FmHA 
concurrence  on  a  lender's  liquidation  is 
appealable.  FmHA  is  not  making  an 
adverse  decision  and  the  lender's 
decision  is  not  appealable  under 
FmHA's  administrative  appeal 
procedure.  The  FmHA  did  not  make  the 


loan  and  has  only  issued  a  guarantee. 
Only  adverse  decisions  which  FmHA 
makes  are  appealable  under  Subpart  B 
of  Part  1900  of  this  chapter. 

It  should  be  further  noted  that  there 
are  very  few  circumstances  where 
FmHA  ever  purchases  the  entire 
guaranteed  loan.  Utilizing  the  insured 
loan  liquidation  procedures,  as  one 
commentator  suggested,  is  not 
applicable  unless  the  lender  would 
assign  its  portion  of  the  Ipan  to  FmHA 
and  then,  and  only  then,  would  the  loan 
be  treated  under  Subpart  S  of  Part  1951 
of  this  chapter. 

One  commentator  suggested 
paragraph  XI  K  of  Forms  FmHA  449-35 
and  1980-38  should  clarify  loss.  All  of 
paragraph  XI  refers  to  loss  when 
liquidating,  and  Form  FmHA  449-30  it 
the  "Loan  Note  Guarantee  Report  of 
Loss."  The  Agency  adopts  the  proposed 
rule. 

One  lender  commented  on  the  need 
for  a  subsection  on  bankruptcy  and  loan 
write  down  in  lender's  agreements. 

The  Agency  had  previously  published 
proposed  rules  on  bankruptcy  in  the 
Federal  Register  on  May  7. 1988,  and 
received  comments  which  were  positive. 
All  lender's  agreements  have 
paragraphs  added  to  them  to  cover  both 
items. 

General  Comments 

One  respondent  was  concerned  that 
there  was  no  mention  of  Section  711, 
"Improvement  of  Secondary  Market 
Operations  for  Loans  Guaranteed  by  the 
Farmers  Home  Administration"  in  this 
proposed  rule.  This  section  of  the  law 
provides  guidance  to  the  Agency  in  the 
continued  development  of  a  secondary 
market  for  guaranteed  loans.  It  allows 
for  the  Secretary  to  directly,  or  through-a 
market  maker,  issue  pool  certificates 
representing  ownership  of  part  or  all  of 
the  guaranteed  portion  of  any  loan 
guaranteed  by  the  Secretary  under  this 
title  and  the  process  of  servicing 
guaranteed  loans  that  are  sold  on  the 
secondary  market.  Due  to  the 
complexity  of  the  requirement  the    "  Ss 
Agency  has  determined  that  this 
requirement  will  be  issued  under  a 
separate  regulation  which  will  be 
published  in  the  near  future  as  a 
proposed  rule  for  public  comment 

One  respondent  commented  that  the 
proposed  rule  did  not  reference  Section 
625,  "Sense  of  Congress  Regarding 
Guaranteed  Loan  Program."  This  section 
encouraged  the  Secretary  to  issue 
guarantees  for  loans  under  the 
Consolidated  Farm  and  Rural 
Development  Act  to  the  maximum 
extent  practical  to  assist  eligible 
borrowers  whose  loans  are  restructured 
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by  institutions  of  the  Farm  Credit 
System,  commercial  banks,  insurance 
companies,  and  other  lending 
institutions.  The  Agency  believes  that 
with  the  past  emphasis  placed  on  the 
guaranteed  program  that  the  agricultural 
lenders  who  wish  to  participate  in  the 
program  are  knowledgeable  about  the 
program.  The  Agency  has  used 
"Operation  Assist"  as  a  means  by  which 
FmHA  assisted  current  FmHA 
borrowers  to  apply  for  guarantees  with 
local  lenders.  This  program  resulted  in 
2533  guaranteed  loans  with  a  value  of 
$181.9  million  being  made  this  past 
spring  which  otherwise  would  have 
resulted  in  insured  loans.  A  number  of 
lenders  have  backed  off  of  agricultural- 
type  loans  due  to  past  experience  of 
having  to  charge  off  a  number  of 
agricultural  loans.  As  the  farm  economy 
improves,  lenders  will  move  back  into 
agricultural  lending  and  the  Agency 
believes  the  effort  it  has  put  forth  over 
the  past  couple  of  years  will  insure  the 
continued  growth  of  the  guaranteed 
program. 

List  of  Subiects  in  7  CFR  Part  1960 

Agriculture.  Loan  program — 
Agricultiire. 

Accordingly  Chapter  XVm,  Title  7.  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1980-OENERAL 

1.  The  authority  citation  for  Part  1960 
continues  to  read  as  follows: 

Amkorilr  7  U.&C  1980: 42  U.S.C  1480:  S 
U.S.C  301: 7  CFR  2.23  and  2.7a 

Subpart  A— Qeneral 

2.  Section  1980.6  is  amended  by 
revising  the  definition  of  "borrower"  in 
paragraph  (a)  to  read  as  follows: 

f  1M0.6    DelMtiona  and  abbfaviatlowsL 

(a)  •  •  * 

Borrower.  (B&I  and  RH  loans  only). 
All  parties  liable  for  the  loan  or  any  part 
thereof.  For  Farmer  Programs  loans,  see 
I  lS80.106(b)(4)  of  Subpart  B  of  this  part 
for  the  definition  of  borrower. 

*  •        *        *        • 

3.  Section  1960.13  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

f  1M0.13    ENflMa  lenders. 

•  •        •        *        « 

(b)  An  eligible  lender  is:  Any  Federal 
or  State  chartered  bank.  Farm  Credit 
Bank,  other  Farm  Credit  System 
Institution  with  direct  lending  authority, 
Bank  for  Cooperatives.  Savings  and 
Loan  Association.  Building  and  Loan 
Association,  mortgage  company  that  is  a 
part  of  a  bank-holding  company,  or  an 


insurance  company  that  is  regulated  by 
the  National  AJisociation  of  Insurance 
Commissioners.  For  Fanner  Program 
loans,  an  Agricultural  Credit 
Corporation  which  is  a  subsidiary  of  any 
Federal  or  State  chartered  bank  is  an 
eligible  lender.  The  above  entities  must 
be  subject  to  credit  examination  and 
supervision  by  either  an  agency  of  the 
United  States  or  a  State.  (Credit  unions 
that  are  subject  to  credit  examination 
and  supervision  by  either  the  National 
Credit  Union  Administration  or  a  State 
agency  are  eligible  lenders  only  for 
Farmer  Program  guaranteed  loans).  Only 
those  lenders  listed  in  this  paragraph 
are  eligible  to  make  and  service 
guaranteed  loans  and  such  lenders  must 
be  in  good  standing  with  their  licensing 
authority  and  have  met  licensing.  loan 
making,  loan  servicing,  and  other 
requirements  of  the  State  in  which  the 
collateral  will  be  located,  and  the  loan 
making  and/or  loan  servicing  office 
requirements  in  paragraph  (b)(3)  of  this 
section.  A  lender  must  have  the 
capability  to  adequately  service  the  loan 

for  which  a  guarantee  is  requested. 
•        *        *        •        * 

.4.  Section  1960.20  is  revised  to  read  as 
follows: 

{198020    Loan  guarwitM  ftnlta. 

(a)  Lenders  and  appHcants  will 
propose  the  percentage  of  guarantee. 
Lenders  and  applicants  will  be  advised 
in  writing  on  Form  FmHA  449-14  by 
FmHA  of  any  percentage  of  guarantee 
less  than  proposed  by  the  lender  and 
applicant,  and  the  reasons  therefor.  (See 
8  1980.80  of  this  subpart  regarding 
appeals.)  The  maximum  percentage  of 
guarantee  (as  opposed  to  the  maximum 
loss  covered  by  the  guarantee)  on  a 
Business  and  Industrial  loan  is  defined 
in  1 1980.420  of  Subpart  E  of  this  part 
The  maximum  percentage  of  guarantee 
for  all  other  loans  covered  by  this 
section  will  be  90  percent.  Also,  except 
in  regards  to  D  &  D  Guaranteed  loans 
(See  Subpart  E  of  this  part),  the 
maximum  loss  covered  by  the  Loan  Note 
Guarantee,  Form  FmHA  449-34  or  Form 
FmHA  1980-27.  "Contract  of  Guarantee 
(Line  of  Credit),"  can  never  exceed  the 
lesser  of: 

(1)  The  percentage  of  guarantee  of 
principal  and  interest  indebtedness  as 
evidenced  by  said  note(s)  or  by 
assumption  agreement(8).  any  loan 
subsidy  due,  and  the  percentage  of 
guarantee  of  principal  and  interest 
indebtedness  on  seciu«d  protective 
advances  for  protection  and 
preservation  of  collateral  made  with 
FmHA's  authorization;  or 

(2)  The  percentage  of  guarantee  of  the 
principal  advanced  to  or  assumed  by  the 
borrower  under  said  note(s)  or 


assumption  agreement(8)  and  any 
interest  due  (including  any  loan  subsidy) 
thereon. 

(b)  FmHA  will  determine  the 
percentage  of  guarantee  after 
considering  all  credit  factors  involved, 
including  but  not  limited  to: 

(1)  Applicant's  manogemenL  The 
applicant's  management,  and  when 
appropriate,  equity  capital,  history  of 
operation,  marketing  plan,  raw  material 
requirements,  and  availability  of 
necessary  supporting  utilities  and 
services. 

(2)  Collateral.  Collateral  for  the  loan. 

(3)  Financial  condition.  Financial 
condition  of  applicant  or  applicant's 
principals  if  appropriate. 

(4)  Lender's  exposure.  The  lender's 
exposure  before  and  after  the  loan. 

(5)  Trends  and  conditions.  Current 
trends  and  economic  conditions. 

5.  Section  1980.22  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§196022    ChargM  and  fees  by  landar. 

(a)  Routine  charges  and  fees.  The 
lender  may  establish  the  charges  and 
fees  for  the  loan,  provided  they  are  the 
same  as  those  charged  other  applicants 
for  similar  types  of  transactions. 
"Similar  types  of  transactions"  means 
those  transactions  involving  the  same 
type  of  loan  requested  for  which  a  non- 
guaranteed  loan  appUcant  would  be 
assessed  charges  and  fees. 

6.  Section  1980.40  is  revised  to  read  as 
follows: 

S  1M0.40    Envtronmental  raqukements. 

The  need  for  an  Environmental  Impact 
Statement  (EIS)  will  be  determined  by 
the  FmHA  approval  official.  The 
determination  will  be  based  upon 
FmHA's  review  of  Form  FmHA  1940-20 
"Request  for  Environmental 
Information,"  when  required  as  set  forth 
in  Subpart  G  of  Part  1940  of  this  chapter 
and  other  agency  comments  or  other 
information  available.  If  an  EIS  is 
necessary,  applicants  and  lenders  will 
be  required  to  provide  essential  data  for 
use  in  its  preparation.  FmHA  State 
Directors  will  coordinate  preparation 
and  processing  of  any  required  EIS.  If 
joint  financing  for  the  proposal  is 
involved,  the  lead  agency  will  be 
responsible  for  preparation  of  the  EIS.  In 
all  cases,  FmHA  is  responsible  for 
assuring  that  the  requirements  of  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  and  Subpart 
G  of  Part  1940  of  this  chapter  are  met. 

7.  Section  1980.41  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows? 
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§  1960.41    Equal  opportunity  and 
nondiscrimination  requlraments. 

(a)  Equal  Credit  Opportunity  Act.  In 
accordance  with  Title  V  of  Pub.  L  93- 
495,  the  Equal  Credit  Opportunity  Act. 
with  respect  to  any  aspect  of  a  credit 
transaction,  neither  the  lender  nor 
FmHA  will  discriminate  against  any 
applicant  on  the  basis  of  race,  color, 
religion,  national  origin,  age,  sex,  martial 
status  or  physical/mental  handicap 
providing  the  applicant  can  execute  a 
legal  contract.  The  lender  will  comply 
with  the  requirements  of  this  Act  as  set 
forth  in  the  Federal  Reserve  Board's 
Regulation  implementing  this  Act.  (See 
12  CFR  Part  202.)  Such  compliance  will 
be  accomplished  prior  to  loan  closing. 
***** 

I 
§198068    IRadwIgnated  from  §  1980.67] 

a  Section  1980.67  is  redesignated  as 
§  1980.68  and  a  new  §  1980.67  is  added 
to  read  as  follows:  ! 

§198067    Bankruptcy. 

(a)  Reference.  Refer  to  Subparts  B.  C 
E.  or  F  of  this  part.  Form  FmHA  449-30. 
"Loan  Note  Guarantee  Report  of  Loss." 
will  be  used  for  calculations  of  all 
estimated  and  final  loss  determinations. 
Payments  will  be  made  in  accordance 
with  applicable  FmHA  regulations. 

(b)  Lender's  option.  If  a  lender  has 
made  a  loan  or  line  of  credit  guaranteed 
by  FmHA  under  previous  regulations, 
and  the  borrower  has  filed  for  protection 
under  a  reorganization  bankruptcy,  the 
lender  has  the  option  of  requesting  an 
estimated  loss  payment  under  the 
provisions  of  this  part. 

9.  Section  1980.85  is  revised  to  read  as 
follows: 

§1980.65    Exception  authority. 

The  Administrator  may  in  individual 
cases  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law,  or  opinion  of  the  Comptroller 
General,  provided  the  Administrator 
determines  that  application  of  the 
requirement  or  provision  would 
adversely  affect  the  Government's 
interest.  Requests  for  exception,  must  be 
in  writing  by  the  State  Director  and 
submitted  through  the  appropriate 
Assistant  Administrator.  Requests  must 
be  supported  with  documentation  to 
explain  the  adverse  effect  on  the 
Government's  interest,  propose 
alternative  courses  of  action,  and  show 
how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted.  In  addition,  any  request  for 
an  exception  to  §  1980.13(b)  of  this 
subpart  must  document  that  the  lender 


involved  has  furnished  acceptable 
evidence  of  regulation  and  supervision. 

10.  Appendix  B  to  Subpart  A  is 
revised  to  read  as  follows: 

Appendix  B  to  Subpart  A — Lender's 
Agreement  ' 

USDA-FmHA 

Form  FmHA  449-35 
(Rev.  1-89) 
FORM  APPROVED 
OMB.  NO.  0575-0024 
Type  of  loaTL 


Applicable  7  CFR 
Pari  1980  Subpart    — 
FmHA  Loan  Ident.  No. 


(Lender  of 


.  has  made  a  loan(8)  to 
.(Borrower) 


-in  the  principal  amount  of 


-as  evidenced  by 


-note(8)  (include  Bond 


as  appropriate)  described  as  follows: 


The  United  States  of  America,  acting  through 
Farmers  Home  Administration  (Fm}tA)  has 
entered  into  a  "L.oan  Note  Guarantee"  (Form 
FmHA  449-34)  or  has  issued  a  "Conditional 
Conmiitment  for  Guarantee"  (Form  FmHA 
449-14)  to  enter  into  a  Ixjan  Note  Guarantee 
with  the  Lender  applicable  to  such  loan  to 
participate  in  a  percentage  of  any  loss  on  the 

loan  not  to  exceed %  of  the  amount  of 

the  principal  advance  and  any  interest 
(including  any  loan  subsidy)  thereon.  The 
terms  of  the  Loan  Note  Guarantee  are 
controlling.  In  order  to  facilitate  the 
marketability  of  the  guaranteed  portion  of  the 
loan  and  as  a  condition  for  obtaining  a 
guarantee  of  the  loan(s),  the  Lender  enter* 
into  this  agreement. 

THE  P.^RTIES  ACREF.: 

L  The  maximum  loss  covered  under  the  Loan 

Note  Guarantee  will  not  exceed 

percent  of  the  principal  and  accrued  interest 
including  any  loan  subsidy  on  the  above 
indebtedness. 

II.  Full  Faith  and  Credit.  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  the 
L«nder  has  actual  knowledge  at  the  time  it 
became  such  Lender  or  which  I.«nder 


'  Public  rpportin!!  tmrdpn  for  Ihis  collectiua  of 
inrnrmation  is  estimdied  lo  average  1  V%  hours  per 
response,  inciudinfi  tlie  time  For  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  mainlflining  tlie  data  needed,  and 
completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  this  hurden 
estimate  or  any  other  aspect  of  this  collection  of 
informatioa  including  suggestions  for  reducing  Ihis 
burden  lo.  Department  of  Agriculture.  Clearance 
Orricer.  niKM.  Room  404-W.  Washington.  U.C 
202Sa  and  \u  Ihe  Office  of  Management  and  Budget. 
Puperwori  Reduction  Project  (OMB  No.  0573-0024). 
Washington.  D.C  20S03. 


participates  in  or  condones.  Any  note  which 
provides  for  the  payment  of  interest  on 
interest  shall  not  l>e  guaranteed.  Any  L.oan 
Note  Guarantee  or  Assignment  Guarantee 
Agreement  attached  to  or  relating  to  a  note 
which  provides  for  payment  of  interest  on 
interest  is  void. 

The  L.oan  Note  Guarantee  will  tie 
unenforceable  by  the  Lender  to  the  extent 
any  loss  is  occasioned  by  violation  of  usury 
laws,  negligent  servicing,  or  failure  lo  obtain 
the  required  security  regardless  of  the  time  at 
which  FmHA  acquires  knowledge  of  the 
foregoing.  Any  losses  will  be  unenforceable 
by  the  Lender  to  the  extent  thai  loan  funds 
are  used  for  purposes  other  than  those 
specifically  approved  by  FmHA  in  its 
Conditional  Commitment  for  Guarantee. 
Negligent  servicing  is  defmed  as  the  failure  to 
perform  those  services  which  a  reasonably 
prudent  Lender  would  perform  in  servicing  its 
own  portfolio  of  loans  thai  are  not 
guaranteed.  The  terra  includes  not  only  the 
concept  of  a  failure  to  act  but  also  not  acting 
in  a  timely  manner  or  acting  in  a  manner 
contrary  to  the  manner  in  which  ■  reasonably 
prudent  lender  would  act  up  to  the  time  of 
loan  maturity  or  until  a  final  loss  is  paid. 
DL  Lender's  Sale  or  Assignment  of  Guarantee 
LAan. 

A  The  Lender  may  retain  all  of  the 
guaranteed  loan.  The  L.ender  is  not  permitted 
to  sell  or  participate  any  amount  of  the 
guaranteed  or  unguaranteed  portion(s)  of  the 
loan(s)  to  the  applicant  or  Borrower  or 
memt>ers  of  their  immediate  families,  their 
officers,  directors,  stockholders,  other 
owners,  or  any  parent  sulMidiary  or  affilate. 
If  the  Lender  desires  to  market  all  or  part  of 
the  guaranteed  portion  of  the  loan  at  or 
subsequent  to  loan  closing,  such  loan  must 
not  l>e  in  default  as  set  forth  in  the  terms  of 
the  notes.  The  Lender  may  proceed  under  the 
following  options: 

1.  Assignment.  Assign  all  or  part  of  the 
guaranteed  portion  of  the  loan  to  one  or  more 
Holders  by  using  Form  FmHA  449-36. 
"Assignment  Guarantee  Agreement." 
Holderfs).  upon  written  notice  to  lender  and 
FmHA.  may  reassign  Ihe  unpaid  guaranteed 
portion  of  the  loan  sold  thereunder.  Upon 
such  notification  the  assignee  shall  succeed 
lo  all  rights  and  obligations  of  the  Holder(s) 
thereunder.  If  this  option  is  selected,  the 
Lender  may  not  at  a  later  date  cause  to  be 
issued  any  additional  notes. 

2.  Multi-Note  System.  When  this  option  is 
selected  by  the  Lender,  upon  disposition  Ihe 
Holder  will  receive  one  of  the  Borrower's 
executed  notes  and  Form  FmHA  449-34. 
"Lx>an  Note  Guarantee"  attached  to  the 
Borrower's  note.  However,  all  rights  under 
the  s..curity  instruments  (including  personal 
and/or  corporate  guarantees)  will  remain 
with  Ihe  L-ender  and  in  all  cases  insure  lo  il« 
and  the  Government's  benent 
notwithstanding  any  contrary  provisions  of 
state  law. 

a.  -4/  L.oan  Closing:  Provide  for  no  more 
than  10  notes,  unless  the  Borrower  and 
FmHA  agree  otherwise,  for  the  guaranteed 
portion  and  one  note  for  Ihe  unguaranteed 
portion.  When  Ihis  option  is  selected.  FmHA 
will  provide  the  lender  with  a  Form  FmHA 
449-34.  for  each  of  the  notes. 
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b.  After  Loan  Closing: 

(1)  Upon  written  approval  by  FmHA.  the 
Lender  may  cause  to  be  iuued  a  leries  of 
new  notes,  not  to  exceed  the  total  provided  in 
2.a.  above,  as  replacement  for  previously 
issued  guaranteed  note(s)  provided: 

(a)  The  Borrower  agrees  and  executes  the 
new  notes. 

(b)  The  interest  rale  does  not  exceed  the 
interest  rate  in  effect  when  the  loan  was 
closed. 

(c)  The  maturity  of  the  loan  is  not  changed. 

(d)  FmHA  will  not  bear  any  expenses  that 
may  be  incurred  in  reference  to  such  reissue 
of  notes. 

(e)  There  is  adequate  collateral  securing 
the  nole<s). 

(f)  No  intervening  liens  have  arisen  or  have 
been  perfected  and  the  secured  lien  priority 
remains  the  same. 

(2)  FmHA  will  issue  the  appropriate  Loan 
Note  Guarantees  to  be  attached  to  each  of 
the  notes  then  extant  in  exchange  for  the 
original  Loan  Note  Guarantee  which  will  be 
cancelled  by  FmHA. 

3.  Participations, 

a.  The  Lender  may  obtain  participation  in 
its  loan  under  its  normal  operating 
procedures.  Participation  means  a  sale  of  an 
interest  in  the  loan  wherein  the  Lender 
retains  the  note,  collateral  securing  the  note, 
and  all  responsibility  for  loan  servicing  and 
liquidation. 

b.  The  Lender  is  required  to  hold  in  its  own 
portfolio  or  retain  a  minimum  of  10%  of 
Farmer  Programs  loaiu  and  5%  for  Business 
and  Industry  Program  loans  of  the  total 
guaranteed  loan(sJ  amount.  The  amount 
required  to  be  retained  must  be  of  the 
unguaranteed  portion  of  the  loan  and  cannot 
be  participated  to  another.  The  Lender  may 
sell  the  remaining  amount  of  the 
unguaranteed  portion  of  the  loan,  except  for 
Farmer  Program  loans,  only  through 
participation.  However,  the  Lender  tvill 
always  retain  the  responsibility  for  loan 
servicing  and  liquidation. 

B.  When  a  guaranteed  portion  of  a  loan  is 
sold  by  the  Lender  to  a  Holderts).  the 
Holderts)  shall  thereupon  succeed  to  all 
rights  of  Lender  under  the  Loan  Note 
Guarantee  to  the  extent  of  the  portion  of  the 
loan  purchased.  Lender  will  remain  bound  to 
all  the  obligations  under  the  Loan  Note 
Guarantee,  and  this  agreement,  and  the 
FmHA  program  regulations  found  in  the 
applicable  Subpart  of  Title  7  CFR  Part  198a 
and  to  future  FmHA  program  regulations  not 
inconsistent  with  the  express  provisions 
hereof. 

C  The  Holderfs)  upon  written  notice  to  the 
Lender  may  resell  the  unpaid  guaranteed 
portion  of  the  loan  sold  under  provision  m  A. 

IV.  The  Lender  agrees  loan  funds  will  be 
used  for  the  purposes  authorized  in  the 
applicable  Subpart  of  Title  7  CFR  Part  1960 
and  in  accordance  with  the  terms  of  Form 
FmlL\  449-14. 

V.  The  Lender  certifies  that  none  of  its 
officers  or  directors  stockholders  or  other 
o%vners  (except  stockholders  in  a  Farm  Credit 
Bank  or  other  Farm  Credit  System  Institution 
with  direct  lending  authority  that  have 
normal  stocksbare  requirements  for 
participation)  has  a  substantial  financial 
interest  in  the  Borrower.  The  Lender  certiRes 


that  neither  the  Borrower  nor  its  officers  or 
directors  stockholders  or  other  owners  has  a 
substantial  financial  interest  in  the  Lender.  If 
the  Borrower  is  a  member  of  the  board  of 
directors  or  an  officer  of  a  Farm  Credit  Bank 
or  other  Farm  Credit  System  Institution  with 
direct  lending  authority,  the  Lender  certifies 
that  an  FCS  institution  on  the  next  highest 
level  will  independently  process  the  loan 
request  and  will  act  as  the  Lender's  agent  in 
servicing  the  account. 

VI.  The  Lender  certifies  that  it  has  no 
knowledge  of  any  material  adverse  change, 
financial  or  otherwise,  in  the  Borrower, 
Borrower's  business,  or  any  parent 
subsidiaries,  or  affiliates  since  it  requested  a 
Loan  Note  Guarantee. 

VU.  Lender  certifies  that  a  loan  agreement 
and/or  loan  instruments  concurred  in  by 
FmHA  has  been  or  will  be  signed  with  the 
Borrower. 

VIII.  Lender  certifies  it  has  paid  the 
required  guarantee  fee. 

IX.  Servicing. 

A.  The  Lender  will  service  the  entire  loan 
and  will  remain  mortgagee  and/or  secured 
party  of  recorti  not  withstanding  the  fact  that 
another  may  hold  a  portion  of  the  loan.  The 
entire  loan  will  be  secured  by  the  same 
security  with  equal  hen  priority  for  the 
guaranteed  and  unguaranteed  portions  of  the 
loan.  Lender  may  charge  Holder  a  servicing 
fee.  The  unguaranteed  portion  of  a  loan  will 
not  be  paid  first  nor  given  any  preference  or 
priority  over  the  guaranteed  portion  of  tha 
loan. 

E  Disposition  of  the  guaranteed  portioo  of 
a  loan  may  b«  made  prior  to  full 
disbursement  completion  of  construction  and 
acquisitions  only  with  the  prior  written 
approval  of  FmHA.  Subsequent  to  full 
disbursement  completion  of  construction, 
and  acquisition,  the  guaranteed  portion  of  the 
loan  may  be  disposed  of  as  provided  herein. 

It  is  the  Lender's  responsibility  to  see  that 
all  construction  is  properly  planned  before 
any  waA.  proceeds;  that  any  required 
permits.  Ucenses  or  authorizabons  are 
obtained  from  the  appropriate  regulatory 
agencies;  that  the  Borrower  has  obtained 
contracts  through  acceptable  procurement 
procedures;  that  periodic  inspections  during 
construction  are  made  and  that  FmHA's 
concurrence  on  the  overaU  development 
schedule  is  obtained. 

C.  Lender's  servicing  responsibilities 
include,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  note,  loan 
agreement,  security  instruments,  and  any 
supplemental  agreements  and  notifying  in 
writing  FmHA  and  the  Borrower  of  any 
violations.  None  of  the  aforesaid  instruments 
will  be  altered  without  FmHA's  prior  written 
concurrence.  The  Lender  must  service  the 
loan  in  a  reasonable  and  prudent  manner. 

2.  Receiving  all  payments  on  principal  and 
interest  (including  any  loan  subsidy)  on  the 
loan  as  they  fall  due  and  promptly  remitting 
and  accounting  to  any  Holderfs)  of  their  pro 
rata  share  thereof  determined  according  to 
their  respective  interests  in  the  ioaa  less  only 
Lender's  servicing  fee.  The  loan  may  be 
reamortized.  renewed,  rescheduled  or  (for 
Fanner  Ownership,  Soil  and  Water,  and 
Operating  loans  only)  written  down  only  with 


agreement  of  the  Lender  and  Holder(s)  of  the 
guaranteed  portion  of  the  loan  and  only  with 
FmHA's  written  concurrence. 

S.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  loan. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  the 
mortgagee  or  secured  party. 

5.  Assuring  that:  taxes,  assessment  or 
ground  rents  against  or  affecting  collateral 
are  paid;  the  loan  and  collateral  are  protected 
in  foreclosure,  bankruptcy,  receivership, 
insolvency,  condemnation,  or  other  litigation, 
insurance  loss  payments,  condemnation 
awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuilding  or  otherwise  acquiring  needed 
replacement  collateral  with  the  written 
approval  of  FmHA;  proceeds  from  the  sale  or 
other  disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on  which 
the  guarantee  is  based,  except  that  proceeds 
Crom  the  disposition  of  collateral,  such  as 
machinery,  equipment  furniture  or  fixtures, 
may  be  used  to  acquire  property  of  similar 

nature  in  value  up  to  $— without  written 

concurrence  of  FmHA;  the  Borrower  compUes 
with  all  laws  and  ordinances  applicable  to 
the  Ioaa  the  collateral  and  or  operating  of  the 
farm,  business  or  industry, 

6.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  the  collateral,  current 
financial  statements  from  such  loan 
guarantors  will  be  obtained  and  copies 
provided  to  FmHA  at  such  time  and 
frequency  as  required  by  the  loan  agreement 
or  Conditional  Commitment  for  Guarantee.  In 
the  case  of  guarantees  secured  by  collateral, 
assuring  the  security  is  property  maintained. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  specified  by  the  Lender  and  agreed 
to  by  FmHA.  properly  recording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priorities  during  the  existence  of  the 
guarantee  by  FmHA. 

a  Assuring  that  the  Borrower  obtains 
marketable  title  to  the  collateral. 

a  Assuring  that  the  Borrower  (any  party 
liable)  is  not  released  from  liability  for  all  or 
any  part  of  the  loan,  except  in  accordance 
¥>rtth  FmHA  regulations. 

la  Providing  FmHA  Finance  Office  with 
loan  status  reports  semiannually  as  of  June  30 
and  December  31  on  Form  FmHA  1980-41. 
"Guaranteed  Loan  Status  Report."  For  Farm 
Ownership.  Soil  and  Water,  and  Operating 
loans.  Form  FmHA  1980-41  will  only  be 
submitted  annually  as  of  December  31. 

11.  Obtaining  from  the  Borrower  periodic 
financial  statements  under  the  following 
schedule: 

Lender  is  responsible  for  analyzing  the 
financial  statements,  taking  any  servicing 
actions  and  providing  copies  of  statements 
and  record  of  actions  to  the  FmHA  office 
immediately  responsible  for  the  loan. 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
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commodity,  as  further  explained  in  7  CFR 
Part  1940,  Subpart  G,  Exhibit  M. 

D.  If  a  Farm  Ownership,  Soil  and  Water  or 
Operating  loan  is  involved  the  Lender  shall 
participate  in  any  farm  credit  mediation 
program  of  a  state  in  accordance  with  the 
rules  of  that  system  and  7  CFR  Part  1980. 
Subpart  B,  1 1980.128. 

X.  Default 

A.  The  Lender  will  notify  FmHA  when  a 
Borrower  is  thirty  (30)  days  (90  days  for 
guaranteed  rural  housing  loan)  past  due  on  a 
payment  or  if  the  Borrower  has  not  met  its 
responsibilities  of  providing  the  required 
financial  statements  to  the  Lender  or  is 
otherwise  in  default  The  Lender  will  notify 
FmHA  of  the  status  of  a  Borrower's  default 
on  Form  FmHA  1980-44,  "Guaranteed  Loan 
Borrower  Default  Status."  A  meeting  will  be 
arranged  by  the  Lender  with  the  Borrower 
and  FmHA  to  resolve  the  problem.  Actions 
taken  by  the  Lender  with  written  concurrence 
of  FmHA  wiH  include  but  are  not  limited  to 
the  following  or  any  combination  thereof: 

1.  Deferment  of  principal  payments  (subject 
to  rights  of  any  Hok]er(8]). 

2.  An  additional  temporary  loan  by  the 
Lender  to  bring  the  account  current 

3.  Reamortization  of  or  reschediJing  the 
payments  on  the  loan  (subject  to  rights  of  any 
Holderfs)). 

4.  Transfer  and  assumption  of  the  loan  in 
accordance  with  the  applicable  Subpart  of 
Title  7  CFR  Part  198a 

5.  Reorganization. 
8.  Liquidation. 

7.  Subsequent  loan  guarantees. 

8.  Changes  in  interest  rates  with  FmHA's, 
Lender's,  and  the  Holder'(s)  approval; 
provided,  such  interest  rate  is  adjusted 
proportionally  between  the  guaranteed  and 
unguaranteed  portion  of  the  loan  and  the  type 
of  rate  remains  the  same. 

9.  Principal  and  interest  write  down  in 
accordance  with  7  CFR  Part  1960  Subpart  B, 
8  1980.125. 

&  The  Lender  will  negotiate  in  good  faith 
in  an  attempt  to  resolve  any  problem  to 
permit  the  Borrower  to  cure  a  default  where 
reasonable.  In  the  case  of  Farm  Ownership, 
Soil  and  Water,  or  Operating  Loans,  the 
Lender  agrees  that  if  liquidation  of  the 
account  becomes  imminent  the  Lender  %viU 
consider  the  Borrower  for  an  Interest  Rate 
Buydown  under  Exhibit  C  of  Subpart  B  of  7 
CFR.  Part  1980,  and  request  a  determination 
of  the  Borrowers  eligibility  by  FmHA.  The 
Lender  may  not  initiate  foreclosure  action  on 
the  loan  until  eo  days  after  a  determination 
has  been  made  with  respect  to  the  eligibility 
of  the  Borrower  to  participate  in  the  Interest 
Rate  Buydown  Program. 

C  The  Lender  has  the  option  to  repurchase 
the  unpaid  guaranteed  portion  of  the  loan 
from  the  Holders)  within  30  days  of  written 
demand  by  the  Holder(s)  when:  (a)  the 
Borrower  is  in  default  not  less  than  60  days  in 
payment  of  principal  or  interest  due  on  the 
loan  or  (b)  the  Lender  has  failed  to  remit  to 
the  Holderfs)  its  pro  rata  share  of  any 
payment  made  by  the  Borrower  or  any  loan 
subsidy  within  30  days  of  its  receipt  thereof. 
The  repurchase  by  the  Lender  will  be  for  an 
amount  equal  to  the  unpaid  guaranteed 
portion  of  the  principal  and  accured  interest 
less  the  Lender's  servicing  fee.  The  loan  note 


guarantee  will  not  cover  the  note  interest  to 
the  Holder  on  the  guaranteed  loan(s)  securing 
after  90  days  from  the  date  of  the  demand 
letter  to  the  Lender  requesting  the 
repurchase.  Holder(8)  will  concurrently  send 
a  copy  of  demand  to  FmHA.  The  Lender  will 
accept  an  assignment  without  recourse  from 
the  Holder(8)  upon  repurchase.  The  Lender  is 
encouraged  to  repurchase  the  loan  to 
facilitate  the  accounting  for  funds,  resolve  the 
problem,  and  to  permit  the  borrower  to  cure 
the  default  where  reasonable.  The  Lender 
will  notify  the  Holder(8)  and  FmHA  of  its 
decision. 

D.  If  Lender  does  not  repurchase  as 
provided  by  paragraph  C.  FmHA  will 
purchase  from  Holder(s)  the  unpaid  principal 
balance  of  the  guaranteed  portion  herein 
together  with  accrued  interest  (including  any 
loan  subsidy)  to  date  of  repurchase,  within  30 
days  after  written  demand  to  FmHA  from  the 
Holderfs).  The  loan  note  guarantee  will  not 
cover  the  note  interest  to  the  Holder  on  the 
guaranteed  Ioan(8)  accruing  after  90  days 
from  the  date  of  original  demand  letter  of  the 
Holders)  to  the  Lender  requesting  the 
repurchase.  Such  demand  will  include  a  copy 
of  the  written  demand  made  upon  the  Lender. 

The  Holderfs)  or  its  duly  authorized  agent 
will  also  include  evidence  of  its  right  to 
require  payment  from  FmHA.  Such  evidence 
will  consist  of  either  the  originals  of  the  Loan 
Note  Guarantee  and  note  properly  endorsed 
to  FmHA  or  the  original  of  the  Assignment 
Guarantee  Agreement  properly  assigned  to 
FmHA  without  recourse  including  all  rights, 
title,  and  interest  in  the  loan.  FmHA  will  be 
subrogated  to  all  rights  of  Holder(8).  The 
Holder(s)  will  include  in  its  demand  the 
amount  due  including  unpaid  principal, 
unpaid  interest  (including  any  loan  subsidy] 
to  date  of  demand  and  interest  subsequently 
accruing  from  date  of  demand  to  proposed 
payment  date.  Unless  otherwise  agreed  to  by 
FmHA.  such  proposed  payment  will  not  be 
later  than  30  days  from  the  date  of  the 
demand. 

The  FmHA  office  serving  the  Borrower  will 
promptly  notify  the  Lender  of  the  Holder'(s) 
demand  for  payment.  The  Lender  will 
promptly  provide  the  FmHA  office  servicing 
the  Borrower  with  the  information  necessary 
for  FmHA's  determination  of  the  appropriate 
amount  due  the  Holder(s).  Any  discrepancy 
between  the  amount  claimed  by  the  Holder(s) 
and  the  information  submitted  by  the  Lender 
must  be  resolved  before  payment  will  be 
approved.  FmHA  will  notify  both  parties  who 
must  resolve  the  conflict  before  payment  by 
FmHA  will  be  approved.  Such  a  conflict  will 
suspend  the  running  of  the  30  day  payment 
requirement.  Upon  receipt  of  the  appropriate 
information,  the  FmHA  office  servicing  the 
Borrower  will  review  the  demand  and  submit 
it  to  the  State  Director  for  verification.  After 
reviewing  the  demand,  the  State  Director  will 
transmit  the  request  to  the  FmHA  Finance 
Office  for  issuance  of  the  appropriate  check. 
Upon  issuance,  the  Finance  Office  will  notify 
the  office  serving  the  Borrower  and  State 
Director  and  remit  the  check(Bl  to  the 
Holder(s). 

E.  Lender  consents  to  the  purohase  by 
FmHA  and  agrees  to  furnish  on  request  by 
FmHA  a  current  statement  certified  by  an 
appropriate  authorized  ofHcer  of  the  Lender 


of  the  unpaid  principal  and  interest  then 
owed  by  the  Borrower  on  the  loan  and  the 
amount  due  the  Holderfs).  Lender  agrees  that 
any  purchase  by  FmHA  does  not  change, 
alter  or  modify  any  of  the  Lender's 
obligations  to  FmHA  arising  from  said  loan 
or  guarantee,  nor  does  such  purchase  waive 
any  of  FmHA's  rights  against  Lender,  and 
FmHA  will  have  the  right  to  set-off  against 
Lender  all  rights  inuring  to  FmHA  from  the 
Holder  against  FmHA's  obligation  to  Lender 
under  the  Loan  Note  Guarantee.  To  the 
extent  FmHA  holds  a  portion  of  a  loan,  loan 
subsidy  will  not  be  paid  the  Lender. 

F.  Servicing  fees  assessed  by  the  Lender  to 
a  Holder  are  collectible  only  from  payment 
installments  received  by  the  Lender  from  the 
Borrower.  When  FmHA  repurchases  from  a 
Holder,  FmHA  will  pay  the  Holder  only  the 
amounts  due  the  Holder.  FmHA  will  not 
reimburse  the  Lender  for  servicing  fees 
assessed  to  a  Holder  and  not  collected  from 
pa>'ments  received  from  the  Borrower.  No 
servicing  fee  shall  be  charged  FmHA  and  no 
such  fee  is  collectible  from  FmHA. 

G.  Lender  may  also  repurchase  the 
guaranteed  portion  of  the  loan  consistent 
with  paragraph  10  of  the  Loan  Note 
Guarantee. 

XI.  Liquidation.  If  the  Lender  conciodes 
that  liquidation  of  a  guaranteed  loan  account 
is  necessary  because  of  one  or  more  defaults 
or  third  party  actions  that  the  Borrowf  r 
cannot  or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  FmHA.  When 
FmHA  concurs  with  the  Lender's  concluston 
or  at  any  time  concludes  independently  that 
liquidation  is  necessary,  it  will  notify  the 
Lender  and  the  matter  will  be  handled  as 
follows: 

The  Lender  will  liquidate  the  loan  unless 
FmHA.  at  its  option,  decides  to  carry  out 
liquidation. 

When  the  decision  to  liquidate  is  made,  the 
Lender  may  proceed  to  purchase  from 
Holderfs)  the  guaranteed  portioo  of  the  loan. 
The  Holderfs)  will  be  paid  according  to  the 
provisions  in  the  Loan  Note  Guarantee  or  the 
Assignment  Guarantee  Agreement. 

If  the  Lender  does  not  purchase  the 
guaranteed  portion  of  the  loan.  FmHA  will  be 
notified  immediately  in  writing.  FmHA  will 
then  purchase  the  guaranteed  portion  of  the 
loan  from  the  Holderfs).  If  FmHA  holds  any 
of  the  guaranteed  portion.  FmHA  will  be  paid 
first  its  pro  rata  share  of  the  proceeds  from 
l^uidation  of  the  collateral. 
^  A.  Lender's  proposed  method  of 
liquidation.  Within  30  days  after  the  decision 
to  liquidate,  the  Lender  will  advise  FmHA  in 
writing  of  its  proposed  detailed  method  of 
liquidation  called  a  liquidation  plan  and  will 
provide  FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  loan  promissory  note(s)  and 
related  security  instruments. 

2.  Information  lists  concerning  the 
Borrower's  assets  including  real  and  personal 
property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  cunting<>nt 
assets,  advice  as  to  whether  or  not  each  item 
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it  Mrving  as  collateral  for  the  guaranteed 
loan. 

3.  A  propoaed  method  of  making  the 
maximum  collection  possible  on  the 
indeblednesa. 

4.  If  the  outstanding  principal  BAI  loan 
balance  including  accrued  interest  is  less 
than  $200,000.  the  Lender  will  obtain  an 
estimate  of  the  market  and  potential 
liquidaied  value  of  the  collateral.  On  BAI  loan 
balances  in  excess  of  $200.00a  and  all  other 
loans  regardless  of  the  outstanding  principal 
balance,  the  Lender  will  obtain  an 
independent  appraisal  report  on  all  collateral 
aecuring  the  loan,  which  will  reflect  the 
current  market  value  and  potential 
liquidation  value.  The  appraisal  report  is  for 
the  purpose  of  permitting  the  Lender  and 
FmHA  to  determine  the  appropriate 
liquidation  actions.  Any  independent 
appraiser's  fee  will  be  nhared  equally  by 
FmHA  and  the  Lender. 

&  FmHA 's  response  to  Lender's  liquidation 
plan.  FmHA  will  inform  the  Lender  in  writing 
whether  it  concurs  in  the  Lender's  liquidation 
plan  within  30  days  after  receipt  of  such 
notirication  from  the  Lender.  If  FmHA  needs 
additional  time  to  respond  lo  the  liquidation 
plan,  it  will  advise  the  Lender  of  a  derinite 
time  for  such  response.  Should  FmHA  and 
the  Lender  not  agree  on  the  Lender's 
liquidation  plan,  negotiations  will  take  place 
between  FmHA  and  the  Lender  to  resolve  the 
disagreement.  The  Lender  will  ordinarily 
conduct  the  liquidation;  however,  should 
FmHA  opt  to  conduct  the  liquidatioa  FmHA 
will  proceed  as  follows: 

1.  The  Lender  will  transfer  to  FmHA  all 
rights  and  interests  necessary  to  allow  FmHA 
to  liquidate  the  loan.  In  this  event,  the  Lender 
will  not  be  paid  for  any  loss  until  after  the 
collateral  is  liquidated  and  the  final  loss  it 
determined  by  FmHA. 

2.  FmHA  will  attempt  lo  obUin  the 
maximum  amount  of  proceeds  bom 
liquidation. 

3.  Options  available  to  FmHA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  hquidation. 

C  Acceleration.  The  Lender  or  FmHA.  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  ecceleration  of  the 
indebtedness  is  necessary  including  giving 
any  notices  and  taking  any  other  legal 
actions  required  by  the  security  instruments. 
A  copy  of  the  acceleration  notice  or  other 
acceleration  document  will  be  sent  to  FmHA 
or  the  Lender,  as  the  case  may  be. 

D.  Liquidation:  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidation,  it 
will  account  for  funds  during  the  period  of 
liquidation  and  will  provide  FmHA  with 
periodic  reports  on  the  progress  of 
liquidation,  disposition  of  collateral,  resulting 
costs  and  additional  procedures  necessary 
for  successful  completion  of  liquidation.  The 
Lender  will  transmit  lo  FmHA  any  payments 
received  from  the  Borrower  and/or  pro  rata 
share  of  liquidation  or  other  proceeds,  etc. 
when  FmHA  is  the  holder  of  a  poriion  of  the 
guaranteed  loan  using  Form  FmHA  1980-43. 
"Lender's  Guaranteed  Loan  Payment  to 
FmHA."  When  FmHA  liquidates,  the  Lender 
will  be  provided  with  similar  reports  on 
request. 

E.  Determination  of  Loss  and  Payment.  In 
al  liquidation  cases,  final  settlement  will  be 


made  with  the  Lender  after  the  collateral  is 
liquidated.  FmHA  will  have  the  right  to 
recover  losses  paid  under  the  guarantee  from 
any  pariy  liable. 

1.  Form  FmHA  44»-3a  "Loan  Note 
Guarantee  Report  of  Loss."  will  be  used  for 
calculations  of  all  estimated  and  final  loss 
determinations.  Estimated  loss  payments 
may  be  approved  by  FmHA  after  the  Lender 
has  submitted  a  liquidation  plan  approved  by 
FmHA.  Payments  will  be  made  in  accordance 
with  applicable  FmHA  regulations. 

Z.  When  the  Lender  is  conducting  the 
liquidatioa  and  o%vna  any  of  the  guaranteed 
portion  of  the  loan,  it  may  request  a  tentative 
loss  estimate  by  submitting  lo  FmHA  an 
estimate  of  the  loss  that  will  occur  in 
connection  with  liquidation  of  the  loan. 
FmHA  will  agree  to  pay  an  estimated  loss 
settlement  to  the  Lender  provided  the  Lender 
applies  such  amount  due  to  the  outstanding 
principal  balance  owed  on  the  guaranteed 
debt  Such  estimate  will  be  prepared  and 
submitted  by  the  Lender  on  Form  FmHA  449- 
30.  using  the  basic  formula  as  provided  on  the 
repori  except  that  the  appraisal  value  will  be 
usied  in  lieu  of  the  amount  received  ^m  the 
sale  of  collateral  For  Farm  Ownership.  Soil 
and  Water,  and  Operating  loans  only,  if  it 
appears  the  liquidation  period  will  exceed  90 
days,  the  Lender  will  file  an  estimated  loss 
claim.  Once  this  claim  is  approved  by  FmHA. 
the  Lender  will  discontinue  interest  accrual 
on  the  defaulted  loan  and  the  loss  claim  will 
be  processed  in  accordance  with  the 
applicable  FmHA  regulations. 

After  the  Report  of  Lose  estimate  has  been 
approved  by  FmHA.  and  within  30  days 
thereafter,  FmHA  will  send  the  original 
Repori  of  Loat  estimate  to  FmHA  Finance 
Office  for  issuance  of  a  Treasury  check  in 
payment  of  the  estimated  amount  due  the 
Lender. 

After  liquidation  has  been  completed,  a 
final  loss  repori  will  be  submitted  on  Form 
FmHA  449-30  by  the  Lender  to  FmHA. 

3.  After  the  Lender  has  completed 
liquidation,  FmHA  upon  receipt  of  the  final 
accounting  and  repori  of  loss,  may  audit  and 
will  determine  the  actual  loss.  If  FmHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  final  Report  of  Loss,  it  will  investigate 
the  matter.  The  Lender  will  make  its  records 
available  to  and  otherwise  assist  FmHA  in 
making  the  investigation.  If  FmHA  finds  any 
discrepancies,  it  will  contact  the  Lender  and 
arrange  for  the  necessary  corrections  to  be 
made  as  soon  as  possible.  When  FmHA  finds 
the  final  Report  of  Loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved  in  the 
space  provided  on  the  form  for  that  purpose. 

4.  When  the  Lender  has  conducted 
liquidation  and  after  the  final  Report  of  Loss 
has  been  tentatively  approved: 

a.  If  the  loss  is  greater  than  the  estimated 
loss  payment.  FmHA  will  send  the  original  of 
the  final  Report  of  Loss  to  the  Finance  Office 
for  issuance  of  a  Treasury  check  in  payment 
of  the  additional  amount  owed  by  FmHA  to 
the  Lender. 

b.  If  the  loss  is  less  than  the  estimated  loss, 
the  Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  date  of  payment. 

5.  If  FmHA  has  conducted  liquidation,  it 
will  provide  an  accounting  and  Report  of 


Loss  to  the  Lender  and  %vill  pay  the  Lender  in 
accordance  with  the  Loan  Note  Guarantee. 

6.  In  those  instances  where  the  Lender  has 
made  authorized  protective  advances,  it  may 
claim  recovery  for  the  guaranteed  portion  of 
any  loss  of  monies  advanced  as  protective 
advances  and  interest  resulting  from  such 
protective  advances  as  provided  above,  and 
such  payment  will  be  made  by  FmHA  when 
the  final  Report  of  Loss  is  approved. 

F.  Maximum  amount  of  interest  loss 
payment.  Notwithstanding  any  other 
provisions  of  this  agreement,  the  amount 
payable  by  FmHA  to  the  Lender  cannot 
exceed  the  limits  set  forth  in  the  Loan  Note 
Guarantee.  If  FmHA  conducts  the  liquidation, 
loss  occasioned  by  accruing  interest 
(including  any  loan  subsidy)  will  be  covered 
by  the  guarantee  only  to  the  date  FmHA 
accepts  this  responsibility.  Loss  occasioned 
by  accruing  interest  (including  subsidy)  will 
be  covered  to  the  extent  of  the  guarantee  to 
the  date  of  final  settlement  when  the 
liquidation  is  conducted  by  the  Lender 
provided  it  proceeds  expeditiously  with  the 
liquidation  plan  approved  by  FmHA,  except 
for  Farm  Ownership.  Soil  and  Water,  and 
Operating  loans  only,  when  the  Lender  files 
an  estimated  loss  claim.  For  Farm 
Ownership.  Soil  and  Water  and  Operating 
loans,  only,  when  the  Lender  files  an 
estimated  loss  claim,  the  Lender  will 
discontinue  interest  accrual  on  the  defaulted 
loan  when  the  estimated  loss  claim  is 
approved  by  FmHA.  The  balance  of  accrued 
interest  (including  any  loan  subsidy)  payable 
to  the  Lender,  if  any,  «vill  be  calculated  on  the 
final  Report  of  Loss  form. 

G.  Application  of  FmHA  loss  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  of  such  payment.  The  total  amount 
of  loss  payment  remitted  by  FmHA  will  be 
applied  by  the  Lender  on  the  guaranteed 
portion  of  the  loan  debt.  However,  such 
application  does  not  release  the  Borrower 
from  liability.  At  time  of  final  loss  settlement 
the  Lender  will  notify  the  Elorrower  that  the 
loss  payment  has  been  so  applied.  In  all 
cases  a  final  Form  FmHA  449-30  prepared 
and  submitted  by  the  Lender  must  be 
processed  by  FmHA  in  order  to  close  out  the 
files  al  the  FmHA  Finance  Office. 

H.  Income  from  collateral  Any  net  rental 
or  other  income  that  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  loan  debt. 

I.  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 
hquidation  process.  These  liquidation  costs 
will  be  submitted  as  a  part  of  the  liquidation 
plan.  Such  costs  will  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  Lender  (with  FmHA 
written  concurrence)  to  be  protective 
advances.  If  changed  circumstances  after 
submission  of  the  liquidation  plan  require  a 
revision  of  liquidation  costs,  the  Lender  will 
procure  FmHAs  written  concurrence  prior  lo 
proceeding  with  the  proposed  changes.  No  in- 
house  expenses  of  the  Lender  will  be 
allowed.  In-house  expenses  include,  but  a^e 
not  limited  to.  employees'  salaries,  staff 
lawyers,  travel  and  overhead. 
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).  Foreclosure.  The  parlies  owning  the 
guaranteed  portion  and  unguaranteed 
portions  of  the  loan  will  join  to  institute 
foreclosure  action  or.  in  lieu  of  foreclosure,  to 
take  a  deed  of  conveyance  lo  such  parties. 
When  the  conveyance  is  received  and 
liquidated,  net  proceeds  will  be  applied  to  the 
guaranteed  loan  debt. 

K.  Payment  Such  loss  will  be  paid  by 
FmHA  within  00  days  after  the  review  of  the 
accounting  of  the  collateral. 

XIL  Protective  Advances.  Protective 
advances  must  constitute  an  indebtedness  of 
the  Borrower  to  the  Lender  and  be  secured  by 
the  security  instrumenl(s).  FmHA  written 
authorization  is  required  on  all  protective 
advances  in  excess  of  S500.  Protective 
advances  include,  but  all  not  limited  to. 
advances  made  for  taxes,  annual 
assessments,  ground  rent  hazard  or  flood 
insurance  premiums  affecting  the  collateral, 
and  other  expenses  necessary  to  preserve  or 
prated  the  security.  Attorney  fees  are  not  a 
protective  advance. 

XIU.  Additional  Loans  or  Advances. 

The  Lender  will  not  make  additional 
expenditures  or  new  loans  without  first 
obtaining  the  written  approval  of  FmHA  even 
though  such  expenditures  or  loaiu  will  not  be 
guaranteed. 

XIV.  Future  Recovery. 

After  a  loan  has  been  liquidated  and  a  final 
loss  has  been  paid  by  FmHA.  any  future 
funds  which  may  be  recovered  by  the  Lender, 
will  be  pro-rated  between  FmHA  and  the 
Lender.  FmHA  will  be  paid  such  amount 
recovered  in  proportion  to  the  percentage  it 
guaranteed  for  the  loan  and  the  Lender  will 
retain  such  amounts  in  proportion  to  the 
percentage  of  the  unguaranteed  portion  of  the 
loan. 

XV.  lYansfer  and  Assumption  Cases. 
Refer  lo  the  applicable  Subpart  of  Title  7  of 

CFR  Part  isea 

If  a  loss  should  occur  upon  consummation 
of  a  complete  transfer  and  assumption  for 
less  than  the  full  amount  of  the  debt  and  the 
transferor-debtor  (including  personal 
guarantees)  is  released  from  personal 
liability,  the  Lender,  if  it  holds  the  guaranteed 
portion,  may  file  an  estimated  Report  of  Loss 
on  Form  FmHA  449-30,  "Loan  Note 
Guarantee  Report  of  Loss,"  to  recover  its  pro 
rata  share  of  the  actual  loss  at  that  time.  In 
completing  Form  FmHA  449-30,  the  amount 
of  the  debt  assumed  will  be  entered  on  tine 
24  as  Net  Collateral  (Recovery).  Approved 
protective  advances  and  accrued  interest 
thereon  made  during  the  arrangement  of  a 
transfer  and  assumption,  if  not  assumed  by 
the  Transferee,  will  be  entered  on  Form 
FmHA  449-30,  line  13  and  14. 

XVI.  Bankruptcy. 

A.  The  Lender  is  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy  proceedings. 
When  the  loan  is  involved  in  a  reorganization 
bankruptcy  proceeding  under  Chapters  11, 12 
or  13  of  the  Bankruptcy  Code,  payment  of 
loss  claims  may  be  made  as  provided  in  this 
paragraph  XVL  For  a  Chapter  7  bankruptcy 
or  a  liquidation  plan  in  a  Chapter  11 
bankruptcy,  only  paragraphs  XVI B3  and  BS 
are  applicable. 

B.  Loss  Payments. 

1 .  Estimated  Loss  Payments. 


a.  If  a  borrower  has  filed  for  protection 
under  a  reorganization  bankruptcy,  the 
Lender  will  request  a  tentative  estimated  loss 
payment  of  accrued  interest  and  principal 
written  off.  This  request  can  only  be  made 
after  the  bankruptcy  plan  is  confirmed  by  the 
court.  Only  one  estimated  loss  payment  is 
allowed  during  the  reorganization 
bankruptcy.  All  subsequent  claims  during  the 
reorganization  will  be  considered  revisions  lo 
the  initial  estimated  loss.  A  revised  estimated 
loss  payment  may  be  processed  by  FmHA.  al 
its  option,  in  accordance  with  any  court 
approved  changes  in  the  reorganization  plan. 
At  the  time  the  performance  under  the 
confirmed  reorganization  plan  has  been 
completed,  the  Lender  is  responsible  for 
providing  FmHA  with  the  documentation 
necessary  to  review  and  adfust  the  estimated 
loas  claim  to  (a)  reflect  the  actual  principal 
and  interest  reduction  on  any  part  of  the 
guaranteed  debt  determined  to  be  unsecnred 
and  (b)  to  reimburse  the  Lender  for  any  court 
ordered  interest  rate  reduction  during  the 
term  of  the  reorganization  plan. 

b.  The  Lender  will  use  Form  FmHA  449-3a 
"Loan  Note  Guarantee  Report  of  Loss,"  to 
request  an  estimated  loss  payment  and  lo 
revise  estimated  loss  payments  during  the 
course  of  the  reorganization  plan.  The 
estimated  loss  claim  as  well  as  any  revisions 
to  this  claim  will  be  accompanied  by 
applicable  legal  documentation  to  support  the 
claim. 

c  Upon  completion  of  the  reorganization 
plan,  the  lender  will  complete  Form  FmHA 
1980-44,  "Guaranteed  Loan  Borrower  Default 
Status."  and  forward  this  form  to  the  Finance 
Office. 

2.  Interest  Loas  Payments. 

a.  Interest  loss  payments  sustairted  during 
the  period  of  the  reorganization  plan  will  be 
processed  in  accordance  with  paragraph  XVI 
Bl. 

b.  Interest  loss  payments  sustained  after 
the  reorganization  plan  is  completed  will  be 
processed  annually  when  the  Lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rate 
reduction  which  extends  beyond  the  period 
of  the  reorganization  plan. 

c.  Form  FmHA  449-30  will  be  completed  lo 
compensate  the  Lender  for  the  difference  in 
interest  rates  specified  on  the  Loan  Note 
Guarantee  or  Interest  Rate  Buydown 
Agreement  and  the  rale  of  interest  specified 
by  the  bankruptcy  court. 

3.  Final  Loss  Payments. 

a.  Final  loss  payments  will  be  processed 
when  the  loan  is  liquidated. 

b.  If  the  loan  is  paid  in  full  without  an 
additional  loss,  the  Finance  Office  will  close 
out  the  estimated  loss  account  at  the  time 
notification  of  payment  in  full  is  received. 

4.  Payment  Application.  The  Lender  must 
apply  estimated  loss  payments  first  to  the 
unsecured  principal  of  the  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guranteed  portion  of  the  debt.  In  the 
event  the  bankruptcy  court  attempts  to  direct 
the  payments  to  be  applied  in  a  different 
manner,  the  Lender  will  immediately  notify 
the  FmHA  servicing  office. 

5.  Overpayments.  Upon  completion  of  the 
reorganization  plan,  the  Lender  %vill  provide 
FmHA  with  the  documentation  necessary  to 
determine  whether  the  estimated  loss  paid 


equals  the  acutal  loss  sustained.  If  the  actual 
loss  sustained,  as  a  result  of  the 
reorganization,  is  greater  than  the  estimated 
loss  payment,  the  Lender  will  submit  a 
revised  estimated  loss  in  order  lo  obtain 
payment  of  the  additional  amount  owed  by 
FmHA  lo  the  Lender.  If  the  actual  loss 
payment  is  less  than  the  estimated  loss,  the 
Lender  will  reimburse  FmHA  for  Ihe 
overpayment  plus  interest  at  the  note  rate 
from  the  dale  of  the  payment  of  Ihe  estimated 
loss. 

6.  Protective  Advances.  If  approved 
protective  advances  were  made  prior  to  Ihe 
borrower  having  filed  bankruptcy,  as  a  result 
of  prior  liquidation  action.  Ihese  prolrcllve 
advances  and  accrued  interest  will  be 
entered  on  Form  FmHA  449-30. 

XVU.  Debt  Write-down.  For  Farm 
Ownership,  Soil  and  Water,  and  Operating 
loans  only,  refer  to  Title  7  of  CFR  Part  138a 
Subpart  B.  §  1980.125.  The  maximum  amount 
of  loss  payment  associated  with  a  loan/tine 
of  credit  agreement  which  has  been  written 
down  will  not  exceed  the  percent  of  the 
guarantee  multiplied  by  the  difference 
between  the  outstanding  principal  and 
interest  balance  of  the  loan/Line  of  credit 
before  the  write-down  and  the  outstanding 
balance  of  the  loan/line  of  credit  after  the 
write-down.  The  Lender  will  use  Form  FmHA 
449-30.  "Loan  Note  Guarantee  Report  of 
Loss,"  to  request  an  estimated  loss  payment 
to  receive  its  pro-rata  share  of  any  loss 
sustained. 

XVIII.  Other  Requirements. 

This  agreement  is  subject  lo  all  the 
requirements  of  the  appHcable  Subpart  of 
Title  7  CFR  Part  1980.  and  any  ftifure 
amendments  of  these  regulations  not 
inconsistent  with  this  agreement.  Interested 
parties  may  agree  lo  abide  by  future  FmHA 
regulations  not  inconsistent  with  this 
agreement. 

XIX.  Execution  of  Agreements. 

If  this  agreement  is  executed  prior  to  the 
execution  of  the  Loan  Note  Guarantee,  this 
agreement  does  not  impose  any  obligation 
upon  FmHA  with  respect  to  execution  of  such 
contract.  FmHA  in  no  way  warrants  that  such 
a  contract  has  been  or  will  be  executed. 

XX.  Notices. 

All  notices  and  actions  will  be 
initiated  through  FmHA  for  

(Statel  with  mailing  address  at  the 
date  of  Inis  instrument  

Dated  this day  of .  19— 

LENDER: 

By   

Title    

United  States  of  America 
Farmers  Home  Administration 


By  - 
Title 


Attest 


(Seal) 


11.  Appendix  E  to  Subpart  A  is  revised  lo 
read  as  follows: 

Appendix  E  to  Subpart  A — Lender's 
Agreement  (Line  of  Credit) 

USDA-FmHA 
Form  FmHA  1980-38 
(Rev.  1-89) 
FORM  APPROVED 
OMB  No.  0575-0079 
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Tvp«  of  Loan:  D  OL  D  EL  or  D 
FmHA  Loan  ID  No. 


EE 


Applicable  7  CFR  Part  1960.  Subpart 


(Lender)  of    

has  established  a  line  of  credit  to 

(Borrower)  for  the  Hscal  period  ending  ■ 

for  the  purpose  of 


in  the  maximum  sum  of  $- 


'  as  evidenced 


by  a  "Line  of  Credit  Agreement"  dated 

.1»— 

The  United  States  of  America,  acting 
through  Fanners  Home  Administration 
(FmHA)  has  entered  into  a  "Contract  of 
Guarantee  (Line  of  Credit)"  (Form  FmHA 
1960-27)  or  has  issued  a  "Conditional 
Commitment  for  Contract  of  Guarantee  (Line 
of  Credit)  •  (Form  FmHA  1980-15)  to  enter 
into  a  Contract  of  Guarantee  with  the  Lender 
applicable  to  such  line  of  credit  to  participate 
in  a  percentage  of  any  loss  on  the  loan 

advances  not  to  exceed %  of  the 

amount  of  the  principal  and  any  accrued 
interest.  The  terms  of  the  Contract  of 
Guarantee  are  controlling.  As  a  condition  for 
obtaining  a  guarantee  of  the  line  of  credit 
advances  the  Lender  enters  into  this 
agreement. 

The  Parties  agree: 

I.  The  maximum  loss  covered  under  the 
Contract  of  Guarantee  will  not  exceed  - 


percent  of  the  principal  and  accrued  interest 
owed  on  any  Operating  Loan.  Emergency 
Livestock  Loan  or  Economic  Emergency  Loan 
advances  made  within  the  line  of  credit 
ceiling  and  the  terms  and  conditions  of  the 
Contract  of  Guarantee. 

II.  Full  Faith  and  Credit 

The  Contract  of  Guarantee  constitutes  an 
obligation  supported  by  the  full  faith  and 
credit  uf  the  United  Slates  and  is 
incontestable  except  for  fraud  or 
misrepresentation  of  which  the  Lender  has 
actual  knowledge  at  the  lime  it  became  such 
Lender  or  which  Lender  participates  in  or 
condones.  Any  line  of  credit  agreement  which 
provides  for  the  payment  of  interest  on 
interest  shall  not  be  guaranteed.  Any 
Contract  of  Guarantee  attached  to  or  relating 
to  the  line  of  credit  agreement  which 
provides  for  the  payment  of  interest  on 
interest  is  void.  The  Contract  of  Guarantee 
Mill  be  unenforceable  by  the  Lender  to  the 
extent  any  loss  is  occasioned  by  violation  of 
usury  laws,  negligent  servicing,  or  failure  to 
obtain  the  required  security  regardless  of  the 
time  ill  which  FmllA  acquires  knowledge  of 
the  foregoing.  Any  losses  will  be 
unenforceable  to  the  extent  that  loan  funds 
are  used  for  purposes  other  than  those 
spc'ciricully  approved  by  FmHA  in  its 
Djndilional  Commitment  for  Contract  of 
Guarantee  Line  of  Credit.  Negligent  servicing 
is  defined  as  the  failure  lo  perform  those 
services  which  a  reasonably  prudent  Lender 
would  perform  in  servicing  its  own  portfolio 
of  loans  that  are  not  guaranteed.  The  lerm 
includes  not  only  the  concept  of  a  failure  lo 
act  but  also  not  acting  in  a  timely  manner  or 
acting  in  a  manner  contrary  to  the  manner  in 
which  a  reasonably  prudent  Lender  would 
art  up  to  the  lime  of  loan  maturity  or  until  a 
final  loss  is  paid. 


III.  Lender's  Sale  of  Guaranteed  Line  of 
Credit  by  Participation. 

A.  The  Lender  may  obtain  participation  in 
its  line  of  credit  under  Its  normal  operating 
procedures.  The  Lender  is  required  to  hold  in 
its  own  portfolio  or  retain  a  minimum  of  10 
percent  of  the  total  guaranteed  line  of  credit 
amount.  The  amount  required  to  be  retained 
must  be  of  the  unguaranteed  portion  of  the 
line  of  credit  and  cannot  be  participated  lo 
another  Lender.  The  Lender  may  obtain 
participation  of  only  the  unguaranteed 
portion  of  its  line  of  credit  in  excess  of  the  10 
percent  minimum  under  its  normal  operations 
procedures.  Participation  means  a  sale  of  an 
interest  in  the  line  of  credit  in  which  the 
Lender  retains  the  line  of  credit  agreement 
(and  note,  if  one  exists),  collateral  securing 
the  line  of  credit,  and  all  responsibility  for 
servicing  and  liquidation  of  the  line  of  credit. 
Participation  with  a  lender  by  any  entity  does 
not  make  that  entity  a  lender. 

B.  The  Lender  may  retain  or  sell  any 
amount  of  the  unguaranteed  portion(s]  of  the 
line(s]  of  credit  as  provided  in  this  section 
only  through  participation.  However,  the 
Lender  cannot  participate  any  amount  of  the 
line(s)  of  credit  lo  the  applicant  or  Borrower 
or  members  of  their  immediate  families,  their 
officers,  directors,  stockholders,  or  owners,  or 
any  parent,  subsidiary  or  affiliate.  If  the 
Lender  desires  to  sell  all  or  part  of  the 
guaranteed  portion  of  the  line  of  credit 
through  participation  at  or  subsequent  to 
execution  of  the  line  of  credit  agreement, 
such  line  of  credit  must  not  be  in  default  as 
set  forth  in  the  terms  of  the  line  of  credit 
agreement(s)  (and  note(s).  if  any  exist).  The 
Lender  will  retain  the  responsibility  for 
servicing  and  liquidation  of  the  line  of  credit. 
Participation  with  a  lender  by  any  entity  does 
not  make  the  entity  a  holder. 

Public  reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1  hour 
per  response,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this 
collection  of  information  including 
suggestions  for  reducing  this  burden  to. 
Department  of  Agriculture.  Clearance  Officer. 
OIRM.  Room  404-W.  Washington.  DC.  20250: 
and  to  the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (OMB  No.  0575- 
0079).  Washington.  D.C.  20503. 

IV.  The  Lender  agrees  funds  advanced 
under  the  line  of  credit  will  be  used  for  the 
purposes  authorized  in  either  Subpart  B.  C  or 
F  of  Title  7  CFR.  Pali  1980  as  applicable  in 
accordance  with  the  terms  of  Form  FmHA 
1960-15. 

V.  The  Lender  certifies  that  none  of  its 
officers  or  directors,  stockholders,  or  other 
owners  (except  stockholders  in  a  Farm  Credit 
Bank,  other  Farm  Credit  System  institution 
with  direct  lending  authority  that  have 
normal  stockshare  requirements  for 
participation)  has  a  substantial  financial 
interest  in  the  Borrower.  The  Lender  certifies 
that  neither  the  Borrower  nor  its  officers  or 
directors,  stockholders  or  other  owners  has  a 
substantial  financial  interest  in  the  Lender.  If 
the  Borrower  is  a  member  of  the  board  of 


directors  or  officer  of  a  Farm  Credit  Bank  or 
other  Farm  Credit  System  institution  with 
direct  lending  authority,  the  Lender  certifies 
that  an  PCS  institution  on  the  next  highest 
level  will  independently  process  the  loan 
request  and  will  act  as  the  Lender's  agent  in 
servicing  the  account. 

VI.  The  Lender  certifies  that  it  has  no 
knowledge  of  any  material  adverse  change, 
financial  or  otherwise,  in  the  Borrower,  the 
Borrower's  business  or  any  parent, 
subsidiaries,  or  affiliates  since  it  requested  a 
Contract  of  Guarantee. 

VII.  Lender  certifies  that  the  Line  of  Credit 
Agreement  and/or  loan  instruments 
concurred  in  by  FmHA  has  been  or  will  be 
signed  with  the  Borrower. 

VUl.  If  an  Operating  Loan  line  of  credit  is 
guaranteed  under  Subpart  B  of  7  CFR.  Part 
1980.  Lender  certifies  it  has  paid  the  required 
guarantee  fee. 

IX.  Servicing. 

A.  The  Lender  will  service  the  entire  line  of 
credit  and  will  remain  mortgagee  and/or 
secured  party  of  record.  The  entire  line  of 
credit  will  be  secured  by  Ihe  same  security 
with  equal  lien  priority  of  the  guaranteed  and 
unguaranteed  portions  of  the  line  of  credit. 
The  unguaranteed  portion  of  a  line  of  credit 
will  not  be  paid  first  nor  given  any  preference 
or  priority  over  the  guaranteed  portion  of  the 
line  of  credit. 

B.  It  is  the  Lender's  responsibility  to  see 
that  all  construction  is  properly  planned 
before  any  work  proceeds;  that  any  required 
permits,  licenses  or  authorizations  are 
obtained  from  the  appropriate  regulatory 
agencies:  that  the  Borrower  has  obtained 
contracts  through  acceptable  procurement 
procedures:  that  periodic  inspections  during 
construction  are  made  and  that  FmHA's 
concurrence  on  the  overall  development 
schedule  is  obtained. 

C.  Lender's  servicing  responsibilities 
include,  but  are  not  limited  lo: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  line  of  credit 
agreement  (and  note,  if  one  exists),  security 
instruments,  and  any  supplemental 
agreements.  None  of  Ihe  aforesaid 
instruments  will  be  altered  without  FmHA's 
prior  written  concurrence.  The  Lender  must 
service  the  line  of  credit  in  a  reasonable 
prudent  manner. 

2.  Receiving  all  payments  on  principal  and 
interest  on  the  line  of  credit  advances  as  they 
fall  due.  The  line  of  credit  may  be 
reamortized.  rescheduled  or  (for  Operating 
Loan  lines  of  credit  only)  written  down  only 
with  FmHA's  written  concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  Ihe  line  of 
credit. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  Ihe 
mortgagee  or  secured  party. 

5.  Assuring  that:  taxes,  assessment  or 
ground  rents  against  or  affecting  collateral 
are  paid:  the  line  of  credit  and  collateral  are 
protected  in  foreclosure,  bankruptcy, 
receivership,  insolvency,  condemnation,  or 
other  litigation:  insurance  loss  payments: 
condemnation  awards,  or  similar  pro'  eeds 
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are  applied  on  debts  in  accordance  with  lien 
priorities  on  which  the  guarantee  was  based, 
or  to  rebuilding  or  otherwise  acquiring 
needed  replacement  collateral  with  the 
written  approval  of  FmHA:  proceeds  from  the 
sale  or  other  disposition  of  collateral  are 
applied  in  accordance  with  the  lien  priorities 
on  which  the  guarantee  is  based,  except  that 
proceeds  from  the  disposition  of  collateral 
such  as  machinery,  equipment,  furniture  or 
fixtures,  may  be  used  to  acquire  property  of 

similar  nature  in  value  up  to  S without 

written  concurrence  of  FmHA;  the  Borrower 
complies  with  all  laws  and  ordinances 
applicable  to  the  line  of  credit,  the  collateral 
and/or  operation  of  the  farm  or  ranch. 

6.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  the  collateraL  current 
financial  statements  from  such  guarantors 
will  be  obtained  which  are  not  over  90  days 
old  for  both  types  of  guarantees  for  operating 
Loan  lines  of  credit  and  for  corporate 
guarantees  for  Emergency  Livestock  and 
Economic  Emergency  lines  of  credit. 
Financial  statements  of  personal  guarantors 
for  Emergency  Livestock  and  Economic 
Emergency  lines  of  credit  will  not  be  over  60 
days  old.  In  the  case  of  guarantees  secured 
by  collateral,  assuring  the  security  is  properly 
maintained. 

7.  Obtaining  Ihe  lien  coverage  and  line 
priorities  specified  by  the  Lender  and  agreed 
to  by  FmHA,  properly  recording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priorities  during  the  existence  of  the 
guarantee  by  FmHA. 

8.  Assuring  that  the  borrower  obtains 
marketable  title  to  the  collateral. 

9.  Assuring  that  the  Borrower  (any  party 
liable)  is  not  released  from  liability  for  all  or 
any  part  of  the  line  of  credit,  except  in 
accordance  with  FmHA  regulations. 

10.  Providing  FmHA  Finance  Office  with 
loan  status  reports  annually  as  of  December 
31  on  Form  FmHA  1960-41,  "Guaranteed 
Loan  Status  Report". 

11.  Obtaining  from  the  Borrower  periodic 
financial  statements  under  the  foUo%ving 
schedule: 


Lender  is  responsible  for  analyzing  the 
financial  statements,  taking  any  servicing 
actions  needed,  and  providing  copies  of 
statements  and  record  of  actions  to  the 
County  Supervisor. 

12.  Monitoring  loan  funds  to  assure  they 
will  not  be  used  for  any  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity.  Failure  to  do  so  will  be 
considered  negligent  servicing  and  any  loss 
allributed  lo  such  negligent  servicing  will  not 
be  paid  by  FmHA,  as  explained  in  7  CFR  Part 
1940.  Subpart  G,  Exhibit  M. 

D.  For  Operating  Loan  lines  of  credit  only, 
the  Lender  shall  participate  in  any  farm 
credit  mediation  program  of  a  state  in 
accordance  with  Ihe  rules  of  that  system  and 
7  CFR.  Pari  1980.  Subpart  B.  §  1980.126 

X.  Defaults. 

A.  The  Lender  will  notify  FmHA  when  a 
Borrower  is  thirty  (30)  days  past  due  on  a 
payment  and  is  unlikely  to  bring  its  account 
current  within  sixty  (60)  days,  or  if  the 
Borrower  has  not  met  its  responsibilities  of 


providing  the  required  financial  statements  to 
the  Lender  or  is  otherwise  in  default.  The 
Lender  will  notify  FmHA  of  the  status  of  a 
Borrower's  default  on  Form  FmHA  198(M4, 
"Guaranteed  Loan  Borrower  Default  Status". 
A  meeting  will  be  arranged  by  the  Lender 
with  the  Borrower  and  FmHA  to  resolve  the 
problem.  Actions  taken  by  the  Lender  with 
concurrence  of  FmHA  may  include  but  are 
not  limited  to  any  curative  actions  contained 
in  either  Subpart  B,  C  or  F  as  applicable,  or 
liquidation. 

B.  The  Lender  *vill  negotiate  in  good  faith 
in  an  attempt  to  resolve  any  problem  and  to 
permit  the  Borrower  to  cure  a  default,  where 
reasonable.  The  Lender  agrees  that  if 
liquidation  of  the  account  becomes  imminent 
the  Lender  will  consider  the  Borrower  of  an 
Operating  Loan  Line  of  Credit  for  an  Interest 
Rate  Buydown  under  Exhibit  D  of  Subpart  B 
of  7  CFR,  Part  1980,  and  request  a 
determination  of  the  Borrower's  eligibility  by 
FmHA.  The  Lender  may  not  initiate 
foreclosure  action  on  the  line  of  credit  until 
60  days  after  a  determination  has  been  made 
with  respect  to  the  eligibility  of  the  Borrower 
to  participate  in  the  Interest  Rate  Buydown 
Program. 
XJ.  Liquidation. 

If  the  Lender  concludes  that  liquidation  of 
a  guaranteed  line  of  credit  account  is 
necessary  because  of  one  or  more  defaults  or 
third  party  actions  that  the  Borrower  cannot 
or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  FmHA.  When 
FmHA  concurs  with  the  Lender's  conclusion 
or  at  any  time  concludes  independently  that 
liquidation  is  necessary,  it  will  notify  the 
Lender  and  the  matter  will  be  handled  as 
follows: 

The  Lender  will  liquidate  the  loan  unless 
FmHA,  at  its  option  decides  to  carry  out 
liquidation. 

A.  Lender's  proposed  method  of 
liquidation.  Within  30  days  after  the  decision 
to  liquidate  is  made,  the  Lender  will  advise 
FmHA  of  its  proposed  method  of  liquidation 
and  will  provide  FmHA  with. 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  line  of  credit  agreement(s)  and 
related  security  instruments. 

2.  Information  lists  concerning  the         < 
Borrower's  assets  including  real  and  personal 
property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  advice  as  lo  whether  or  not  each  item 
is  serving  as  collateral  for  the  guaranteed  line 
of  credits. 

3.  A  proposed  method  making  the 
maximum  collection  possible  on  the 
indebtedness. 

4.'Lender  will  obtain  an  independent 
appraisal  report  on  all  collateral  securing  the 
loan,  which  will  reflect  the  current  market 
value  and  potential  liquidation  value.  The 
appraisal  report  is  for  the  purpose  of 
permitting  the  Lender  and  FmHA  to 
determine  the  appropriate  liquidation  actions. 
Any  independent  appraiser's  fee  will  be 
shared  equally  by  FmHA  and  the  Lender. 

B.  FmHA 's  response  to  Lender's  liquidation 
proposal.  FmHA  will  inform  the  Lender 


whether  it  concurs  in  the  Lender's  proposed 
method  of  liquidation  within  30  days  after 
receipt  of  such  notification  from  the  Lender  If 
FmHA  needs  additional  time  lo  respond  to 
the  liquidation  plan,  it  %vill  advise  the  Lender 
of  a  definite  time  for  such  response.  Should 
FmHA  and  the  Lender  not  agree  on  the 
Lender's  liquidation  proposal,  negotiation 
will  Uke  place  between  FmHA  and  the 
Lender  to  resolve  the  disagreement  The 
Lender  will  ordinarily  conduct  the 
liquidation:  however,  should  FmHA  opt  to 
conduct  the  liquidation.  FmHA  «viU  proceed 
as  follows: 

1.  The  Lender  will  transfer  to  FmHA  all  its 
rights  and  interests  necessary  to  allow  FmllA 
to  liquidate  the  loan.  In  this  event  the  Lender 
will  not  be  paid  for  any  loss  until  after  the 
collateral  is  liquidated  and  the  final  loss  is 
determined  by  FmHA. 

2.  FmHA  will  attempt  to  obtain  the 
maximum  anaount  of  proceeds  from 
liquidation. 

3.  Options  available  to  FmHA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  liquidation. 

C.  Acceleration.  The  Lender  or  FmHA.  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giving 
any  notices  and  taking  any  other  legal 
actions  required  by  the  security  instrument*. 
A  copy  of  the  acceleration  notice  or  other 
acceleration  document  will  be  sent  to  FmHA 
or  the  Lender,  as  the  case  may  be. 

D.  Liquidation.  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidation.  It 
will  account  for  funds  during  the  period  of 
Uquidation  and  will  provide  FmHA  «vith 
periodic  reports  on  the  progress  of 
liquidatioa  disposition  of  collateraL  resulting 
costs,  and  additional  procedures  necessary 
for  successful  completion  of  liquidation. 
When  FmHA  bquidates.  the  Lender  will  be 
provided  with  similar  reports  on  request 

E.  Determination  of  Loss  and  Payment  In 
all  liquidation  cases,  a  final  settlement  will 
be  made  with  the  Lender  after  the  collateral 
is  liquidated.  FmHA  will  have  the  right  to 
recover  losses  paid  under  the  guarantee  from 
any  party  liable. 

1.  From  FmHA  449-3a  "Loan  Note 
Guarantee  Report  of  Loss."  will  be  used  for 
calculations  of  all  estimated  and  final 
determinations.  Estimated  loss  payments 
may  be  approved  by  FmHA  after  the  Lender 
has  submitted  a  liquidation  plan  approved  by 
FmHA.  Payment  will  be  made  in  accordance 
with  the  applicable  FmHA  regulations. 

2.  When  the  Lender  is  conducting  the 
liquidation,  it  may  request  a  tentative  loss 
estimate  by  submitting  to  FmHA  an  estimate 
of  the  loss  that  will  occur  in  connection  with 
liquidation  of  the  line  of  credit  FmHA  will 
agree  lo  pay  an  estimated  loss  settlement  to 
the  Lender  provided  the  Lender  applies  such 
amount  due  to  the  outstanding  principal 
balance  owed  on  the  guaranteed  debt.  Such 
estimate  will  be  prepared  on  Form  FmHA 
449-30.  using  the  basic  formula  as  provided  in 
the  report  except  that  the  appraisal  value  will 
be  used  in  lieu  of  the  amount  received  from 
the  sale  of  collateral.  For  Operating  Loan 
lines  of  credit  only,  if  it  appears  the 
liquidation  period  will  exceed  90  days,  the 
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Lender  will  Tile  an  tttimated  Iom  claim.  Once 
this  claim  is  approved  by  FmHA.  the  Lender 
will  ditcontinue  Interetl  accrual  on  tha 
defaulted  loan  and  the  loss  claim  will  be 
promptly  processed  in  accordance  with  the 
applicable  FmHA  regulations. 

After  the  Report  of  Loss  Estimate  has  been 
approred  by  PmHA.  and  within  30  days 
thereafter.  PmHA  will  send  the  original 
Report  of  Lots  Estimate  to  FmHA  Finance 
Office  for  issuance  of  a  Treasury  check  in 
payment  of  the  estimated  amount  due  the 
Leader. 

After  Itqttidatlon  has  been  completed,  a 
final  loss  report  will  be  submitted  on  Form 
PmHA  44B-W  by  the  Lender  to  FmHA. 

1  AfVar  the  Lender  Kas  completed 
liquidation  FmHA.  upon  receipt  of  the  final 
accounting  and  report  of  loea,  may  audit  and 
will  detarmine  the  actual  toes.  If  PmHA  has 
any  questions  regarding  the  amounts  set  forth 
In  the  Final  Raport  of  Loss,  it  will  investigate 
the  matter.  The  Lender  will  make  Its  records 
available  to  and  otherwise  assist  FmHA  in 
naidni  liw  tavntigBtion.  If  FmHA  Finds  any 
dtoinpnimlw.  M  wiU  contact  the  Lender  and 
arrange  for  the  necessary  corrections  to  be 
made  aa  soon  as  possible.  When  FmHA  finds 
the  Final  Report  of  Loas  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved  in  the 
space  provided  on  tlM  form  for  that  purpose. 

4.  When  the  Leader  has  conducted 
liquidation  and  after  the  Final  Report  of  Loaa 
has  been  tentatively  approved: 

a.  If  the  lose  is  gieatw  than  the  estimated 
loss  payment  FmHA  will  send  the  original  of 
the  Fmal  Report  Loss  to  the  Finance  Office 
for  issuance  of  a  Tranaury  check  in  payment 
of  the  additional  amount  owed  by  FmHA  to 
the  Lender. 

b.  If  the  lose  is  less  than  the  estimated  loss, 
the  Lender  will  reimburse  FmhiA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  ddle  of  payment. 

5.  If  FmHA  has  conducted  liqaidation.  it 
will  provide  aa  accounting  and  reperl  of  lose 
to  the  Lender  and  will  pay  (ha  Leader  in 
acoBrdaooe  twith  tha  Coalnol  of  GMrentae. 

t.  In  Ikoee  Inetanoee  wheie  the  Leader  Ims 
made  autlMrisad  protective  advances,  it  may 
claim  recovery  for  tha  guaranteed  portion  of 
any  loss  of  monies  advanced  as  pratactive 
ad\  ances  and  interest  sesulting  from  such 
protective  advances  as  provided  above,  and 
such  payment  will  be  made  bf  PpHA  wiMa 
the  Tinal  Report  of  Leaa  le  epptosiwl 

F.  Maximum  amount  of  ititantt  Ion 
payment  Notwithstanding  any  ntliei 
provisions  of  this  agreement,  the  amount 
payable  by  FmHA  to  the  Lender  cannot 
exceed  the  limits  set  forth  in  the  Contract  at 
Guaranlee.  If  FmHA  conducts  tha  liquidatiao. 
loss  occasioned  by  accruing  interest  will  be 
covered  by  the  guarantee  only  to  the  data 
FmHA  accepts  this  responsiblity.  Loss 
occasioned  by  accruing  interest  will  be 
covered  to  the  extent  of  the  guarantee  to  the 
date  of  final  settlement  when  the  liquidation 
is  conducted  by  the  Lender  provided  it 
proceeds  expeditiously  with  the  liquidation 
plan  approved  by  FmHA.  except  (or 
Operating  Loan  lines  of  credit  only,  when  the 
Lender  Tiles  sn  estimated  loas  claim.  For 
Operating  Loan  lines  of  credit  only,  when  a 
Lender  files  as  estimated  Loss  claiat.  the 
Lender  will  discontinue  Inteiesl  accrual  oo 


the  defaulted  loan  when  the  estimated  Loaa 
claim  is  approved  by  FmHA.  The  balance  of 
accrued  interest  payable  to  the  Lender,  if 
any,  will  be  calculated  on  tha  final  Report  of 
Loss  form. 

G.  Application  of  FmHA  Ion  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  of  such  payment  Tha  amount  of  the 
loss  payment  remitted  by  FmHA  will  be 
applied  by  the  Lender  on  the  guaranteed  loaa 
debt.  However,  such  application  does  not 
release  the  Borrower  from  liability.  At  time  (rf 
final  loas  settlement  the  Lender  will  notify 
the  Borrower  that  the  loss  payment  has  been 
so  applied.  In  all  cases  a  final  Form  FmHA 
449-30  prepared  and  submitted  by  the  Lender 
must  be  processed  by  FmHA  in  ord«r  to  close 
out  the  nies  at  the  FmHA  Finance  Office. 

H.  Income  from  collateral.  Any  net  rental 
or  other  income  that  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  loan  debt. 

I.  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 
liquidation  process.  These  liquidation  costs 
will  be  submitted  as  a  part  of  the  liquidation 
plan.  Such  costs  will  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  Lender  (with  FmHA 
written  concurrence)  to  be  protective 
advances.  If  changed  circumstances  after 
■obmission  of  the  Hquidation  plan  require  a 
rrrision  of  liquidation  costs,  the  Lender  will 
procure  FmHA's  written  concurrence  prior  to 
proceeding  with  the  proposed  changes.  No  in- 
house  expenses  of  the  Li?nder  will  be 
allowed.  In-house  expenses  include,  but  sin 
not  limited  to.  employees'  salaries,  staff 
la^^-yers.  travel  and  overhead. 

I-  Payment  Such  loss  will  be  paid  by 
FmHA  within  60  days  after  the  review  of  the 
account  of  the  collateral. 

Xll.  Protective  advances. 

Protective  advances  must  constitute  an 
indebtedness  of  the  Borrower  to  the  Lender 
and  be  secured  by  the  security  instrumentfs). 
FmHA  written  authorization  is  required  on  all 
protective  advances  in  excess  of  S500. 
Protective  advances  include,  but  are  not 
limited  ta  advencee  for  taxes,  annual 
assessments,  ^mnd  rent,  hazard  or  flood 
insuraaoe  preataaH  effecting  the  collateral, 
and  other  expenses  necessary  to  preserve  or 
protect  the  security.  Attorney  fees  are  not  a 
protective  advance. 

XUL  AdditianaJ  Loans  or  Advances. 

The  Lasider  erili  oo*  make  additional 
expenses  or  new  Hnee  of  credit  or  loans 
without  first  obtaining  the  written  approval 
of  FmHA  even  though  such  expenditures  or 
lines  of  credit  or  loane  vrill  not  be 
guaranteed. 

XIV.  Future  Reoovmy. 

After  a  loan  has  been  Uquidaled  and  a  final 
loss  has  been  paid  by  FmHA.  any  future 
funds  which  may  be  recovered  by  the  Lender, 
will  be  pro-rated  between  FmHA  and  tha 
Lender.  FmHA  will  be  paid  such  amount 
recovered  in  proportion  to  the  percentage  it 
guaranteed  for  the  loan  and  the  Lender  will 
retain  such  amount  in  proportion  to  the 
percentage  of  te  ea^Mranteed  portion  al  the 
loan. 

XV.  Transfer  aitd  Atmumptwn  Case*. 
Refer  to  Subpart  a  C  or  F  of  Title  7  of  CFK. 

Part  ina  If  a  loaa  will  occur  upon 


consummation  of  a  complete  transfer  and 
assumption  for  less  than  the  full  amount  of 
the  debt  and  the  transferor-debtor  (including  - 
personal  guarantees)  is  released  from 
personal  liabiHty.  the  Lender  may  file  an 
estimated  Report  of  Loaa  on  Form  FmHA  449- 
30.  "Loan  Note  Guarantee  Report  of  Loss."  to 
recover  its  pro  rata  share  of  the  actual  loss  al 
that  time.  In  completing  Form  FmHA  449-30. 
the  amount  of  the  debt  assumed  will  be 
entered  on  line  24  as  Net  Collateral 
(Recovery).  Approved  protective  advances 
and  accured  interest  thereon  made  during  the 
arrangement  of  a  transfer  and  assumption,  if 
not  assumed  by  the  Transferee,  will  be 
entered  on  Form  FmHA  449-30.  lines  13  and 
14. 
XVI.  Bankruptcy. 

A.  The  Lender  is  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy  proceedings. 
If  the  loan  is  mvolved  in  a  reorganization 
bankruptcy  proceeding  under  Chapter  11, 12 
or  13  of  the  Bankruptcy  Code,  payment  of 
loss  claims  may  be  made  as  provided  in  this 
paragraph  XVI.  For  a  Chapter  7  bankruptcy 
or  a  liquidation  plan  in  a  Chapter  11 
bankruptcy,  only  paragraphs  XVI  B3  and  B6 
are  applicable. 

B.  Loss  Payments. 

1.  Estimated  Loss  Payments: 

a.  If  a  borrower  has  filed  for  protection 
under  a  reorganization  bankruptcy,  the 
Lender  will  request  a  tentative  estimated  loss 
payment  of  accrued  mterest  and  principal 
written  off.  This  request  can  only  be  made 
after  the  bankruptcy  plan  is  confirmed  by  the 
court.  Only  one  estimated  loas  payment  is 
allowed  during  the  reorganization 
bankruptcy.  All  subsequent  claims  during 
reorganization  will  be  considered  revisions  to 
the  initial  estimated  loss.  A  revised  estimated 
loss  payment  may  be  processed  by  FmHA.  at 
its  optioa  in  accordance  with  any  court 
approved  changes  in  the  reorganization  plan. 
At  the  time  the  performance  under  the 
confirmed  reorganization  plan  has  been 
completed,  the  Lender  is  responsible  for 
providing  FmHA  with  the  documentation 
necessary  to  review  and  adjust  the  estimated 
loss  claim  to  (a)  reflect  the  actual  pnncipal 
and  interest  reduction  on  any  pari  of  the 
guaranteed  debt  determtBed  to  be  unsecured 
and  (b)  to  reimburse  the  Lender  for  any  court 
ordered  interest  rale  reduction  during  the 
term  of  the  reorganize  tioa  plaiL 

b.  The  Lender  will  use  Form  PnHA  448-3a 
"Loan  Note  Guarantee  Report  of  Lom."  to 
request  an  estimated  loss  payment  and  to 
revise  estimated  loee  peyments  during  the 
course  of  the  reorganixatiea  plan.  The 
estimated  loss  claim  as  well  as  any  revisions 
to  this  claim  will  be  accompanied  by 
applicable  legal  docomentation  to  support  the 
claim. 

c.  Up(»  completion  of  the  reorganizdlion 
plan,  the  Lender  will  complete  Form  FmHA 
1980-44.  "Guaranteed  Loan  Borrower  Default 
Status."  and  forward  this  form  to  the  Finance 
Office. 

2.  Interest  Loss  Payment 

a.  Interest  loas  payments  sustained  during 
the  period  of  the  reorfantzalion  plan  wiH  be 
processed  in  aocordence  with  paragraph  XVI 
Bl. 
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b.  Interest  loss  payments  sustained  after 
the  reorganization  plan  is  completed  will  be 
processed  annually  when  the  Lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rate 
reduction  which  extends  beyond  the  period 
of  the  reorganization  plan. 

c.  For  FmHA  449-30  will  be  completed  to 
compensate  the  Lender  for  the  difference  in 
interest  rates  specified  on  the  Loan  Note 
Guarantee  or  Interest  Rate  Buydown 
Agreement  and  the  rate  of  interest  specified 
by  the  bankdniptcy  couri. 

3.  Final  Loss  Payments: 

a.  Final  loss  payments  will  be  processed 
when  the  loan  is  liquidated. 

b.  If  the  loan  is  paid  in  full  without  an 
additional  loss,  the  Finance  Office  will  close 
out  the  estimated  loss  account  at  the  time 
notification  of  payment  is  received. 

4.  Payment  Application.  The  Lender  must 
apply  estimated  loss  payments  first  to  the 
unsecured  principal  of  the  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guaranteed  portion  of  debt.  In  the 
event  the  bankruptcy  couri  attempts  to  direct 
the  payments  to  be  applied  in  a  different 
manner,  the  Lender  will  immediately  notify 
the  FmHA  servicing  office. 

5.  Overpayments.  Upon  completion  of  the 
reorganization  plan,  the  Lender  will  provide 
FmHA  with  the  documentation  necessary  to 
determine  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustained.  If  the  actual 
loss  sustained,  as  a  result  of  the 
reorganization,  is  greater  than  the  estimated 
loss  payment,  the  Lender  will  submit  a 
revised  estimated  loss  in  order  to  obtain 
payment  of  the  additional  amount  owed  by 
FmHA  to  the  Lender.  If  the  actual  loss 
payment  is  less  than  the  estimated  loss,  the 
Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  the  date  of  the  payment  of  the  estimated 
loss. 

6  Protective  Advances.  If  approved 
protective  advances  were  made  prior  to  the 
borrower  having  filed  bankruptcy,  as  a  result 
of  prior  liquidation  action,  these  protective 
advances  and  accrued  interest  will  be 
entered  on  Form  FmHA  449-30. 

XVII.  Debt  Write-down.  For  Operating 
Loan  lines  of  credit  only,  refer  to  Title  7  of 
CFR.  Part  1980,  Subpart  B.  1980.125.  The 
maximum  amount  of  loss  payment  associated 
with  a  loan/line  of  credit  agreement  which 
has  been  written  down  will  not  exceed  the 
precent  of  the  guarantee  multiplied  by  the 
difference  between  the  outstanding  principal 
and  interest  balance  of  the  loan/line  of  credit 
before  the  write-down  and  the  outstanding 
balance  of  the  loan/line  of  credit  after  the 
write-down.  The  Lender  will  use  Form  FmHA 
449-30,  "Loan  Note  Guarantee  Repori  of 
Loss,"  to  request  an  estimated  loss  payment 
to  receive  its  pro-rata  share  of  any  loss 
sustained. 

XVII.  Debt  Write-down.  For  Operating 
Loan  lines  of  credit  only,  refer  to  Title  7  of 
CFR.  Part  1980,  Subpart  B,  1980.125.  The 
maximum  amount  of  loss  payment  associated 
with  a  loan/line  if  credit  agreement  which 
has  been  written  down  will  not  exceed  the 
percent  of  the  guarantee  multiplied  by  the 
difference  between  the  outstanding  principal 
and  interest  balance  of  the  loan/line  of  credit 
before  the  write-down  and  the  outstanding 


balance  of  loan/line  of  credit  after  the  write- 
down. The  Lender  will  use  Form  FmHA  449- 
30.  "Loan  Note  Guarantee  Report  of  Loss,"  to 
request  an  estimated  loss  payment  to  receive 
its  pro-rata  share  of  any  loss  sustained. 

XVIII.  Other  Requirements.  This  agreement 
is  subject  to  all  the  requirements  of  either 
Subpart  A,  B.  C  or  F  of  Title  7  CFR.  Part  1980 
as  applicable,  and  any  future  amendment  of 
these  regulations,  or  other  FmHA  regulations, 
not  inconsistent  with  this  agreement. 

XIX.  Execution  of  Agreement  If  this 
agreement  is  executed  prior  to  the  execution 
of  the  Contract  of  guarantee,  this  agreement 
does  not  impose  any  obligation  upon  FmHA 
with  respect  to  execution  of  such  contract 
FmHA  in  no  way  warrants  that  such  a 
contract  has  been  or  will  be  executed. 

XX.  Notices.  All  notices  and  actions  will  be 
initiated  through  the  FmHA  County 

Supervisor  for (County] . 

(State  with  mailing  address  at  the  date  of  this 
instrument): 


■  day  of  - 


,19—. 


SEAL 


Dated  this  — 
LENDER: 

ATTEST: 

By   

Title    

UNFTED  STATES  OF  AMERICA 
Department  of  Agriculture 
Farmers  Home  Administration 

By   

Tide    

llA.  Appendix  H  to  Subpart  A  is  revised  to 
read  as  follows: 

Appendix  H  to  Subpart  A — Interest  Rate 
Buydown  Agreement 

USDA-FmHA 

Form  FmHA  1980-58 

(Rev.  1-89) 

DLoan  Note  Guarantee 

DContract  of  Guarantee 

Type  of  Loan 

7  CFR  Part  1980 

Subpart  B 

FORM  APPROVED 

0MB  NO.  0575-0079 

State  


County  

Date  of  Note  ■ 
Borrower  — 


FmHA  Loan  ID  No.  ■ 
Lender   


Lender's  IRS  ID  Tax  No. 
Lender's  Address- 


Principal  Amount  of  Loan/Line  of  Credit  Ceil- 
ing   

The  principal  amount  of  loan  or  line  of 

credit  is  evidenced  by note(s)  or  line 

of  credit  agreementls)  described  below.  This 
instrument  is  attached  to  note  or  line  of  credit 

agreement  dated in  the  face  amount 

of  S and  is  number of 


Copies  of  the  lender's  Loan  Note 
Guarantee,  or  Contract  of  Guarantee  for  a 
line(s)  of  credit,  and  any  Assignment 
Guarantee  Agreement,  if  applicable  (Loan 
Note  Guaranlee  cases  only)  are  attached  lo 
this  Agreement  as  a  part  of  it. 


(M 


accord- 
ance wntti 
Part  1960. 
SulipwtB 
ExtiMD. 
Paragraph 
IV  I) 


Lerxter 
Wnte 
Do«>n 


FmHA^ 

iweresl" 

Rate 

Boy- 

(town 


I 


This  agreement  is  effective  beginning 
■  and  expires  on  ■ 


In  consideration  of  the  subject  lender's 
write  down  of  interest  rate  on  the  above 

borrower's  account  by percentage 

points,  the  United  States  of  America,  acting 
through  the  Farmers  Home  Administration  of 
the  United  States  Department  of  Agriculture 
(called  FmHA)  pursuant  to  the  Consolidated 
Farm  and  Rural  Development  Act  (7  U.S.C. 
1921  et  seq.)  agrees  that  in  accordance  with 
and  subject  to  the  conditions  and 
requirements  in  this  agreement  it  wiU 

reimburse  the  lender  for percentage 

points  of  the  write  down.  The  full  amount  of 
the  interest  rate  buydown  made  by  FmHA  to 
the  lender  will  be  passed  on  to  the  borrower. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  lo  average  5 
minutes  per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this  burden 
to,  Department  of  Agriculture.  Clearance 
Officer,  OIRM,  Room  404-W,  Washington, 
D.C.  20250;  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction  Project 
(OMB  No.  0575-0075),  Washington  D.C 
20503. 

CONDITIONS  OF  INTEREST  RATE 
BUYDOWN 

1.  Buydown  Rates 

The  buydown  rate  set  forth  in  this 
agreement  will  remain  constant  during  the 
term  of  this  agreement.  If  a  95  percent 
guarantee  has  been  issued  to  the  lender  by 
FmHA  under  Exhibit  E  to  7  CFR  Part  198a 
Subpart  B.  the  percentage  of  this  interest  rate 
reduction  made  by  the  lender  wilt  be 
permanent. 

2.  Interest  Rate  Buydown  Payments 
FmHA's  payments  made  in  connection 

with  the  interest  rale  buydown  will  be 
calculated  using  360  or  365  day  year  method 
on  a  declining  balance.  The  lender  will 
indicate  on  Form  FmHA  1980-19. 
"Guaranteed  Loan  Closing  Report,"  the 
preferred  method,  which  may  not  change 
once  established. 

3.  Annual  Rate  Buydown  Claims  and 
Payments 

The  intial  Interest  Rate  Buydown  claim  will 
be  prepared  by  the  lender  using  form  FmHA 
1980-24,  "Request  Interest  Rate  Buydown/ 
Subsidy  Payment  to  Guaranteed  Loan 
Lender,"  on  or  about  a  date  12  months  from 
the  date  of  this  agreement,  unless  it  is  the 
first  or  last  claim  which  may  be  submitted  in 
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accordance  with  the  first  and  last  due  date  on 
•he  borrower't  promissory  note.  Subsequent 
claims  will  be  Hied  by  Um  Under  on  or  about 
a  date  12  months  therMfter  but  no  later  than 
the  annivanary  date  of  Rlinji  of  tlie  initial 
intaratl  raite  buydo«vn  claim.  Upon  full 
payment  of  the  note  or  line  of  credit 
agreement  the  lender  »wll  immediately 
prepare  Form  FmHA  1980-24  and  mail  a  copy 
to  the  FmHA  serving  oflica. 

4.  When  Interest  Rate  Buydown  Payments 
Cease 

For  Loan  Note  CuarafltM  case*,  when 
FmHA  purchases  a  portian  of  a  loan,  intervsl 
buydown  paymanU  on  that  portion  will 
cease.  Interest  rate  buydown  payments  will 
cease  upon  termination  of  the  Loan  Note 
Guarantee  or  Contract  of  Guarantee,  upon 
reaching  the  expiration  date  set  forth  in  this 
agreement  or  upon  cancellation  by  the 
Government.  Interest  buydown  payments 
shall  cease  upon  the  assumption/ transfer  of 
the  loan  if  the  transferee  was  not  liable  for 
the  debt  at  the  time  the  bvydown  was 
granted.  The  lender  shall  complete  Form 
FmHA  1980-24.  Tlequest  lateresl  Rale 
Buydown/Subsidy  Payment  to  C«iarantaed 
Loan  Lender."  to  request  payment  for  the 
buydown/sobatdy  thro«^  the  dale  of  the 
transfer  or  assumption  of  the  guaranteed 
loan. 
5.CashFtow 

The  lender  certifies  that  the  interest  rate 
reduction  to  the  borrower  results  in  a 
reduced,  equaity  amortised  payment  schedule 
for  the  term  of  this  agreement  so  that  the 
borrower's  operation  projects  a  positive  cash 
flow  on  all  iacome  and  expenses  including 
debt  sen-ice  for  the  term  of  this  agreement.  A 
typical  plan  of  operation  must  show  that  a 
positive  cash  flow  can  be  expected  during  the 
initial  24  month  buydown  period.  For  those 
loans/lines  of  credit  with  terms  less  than  24 
months,  then  the  operation  must  show  a 
positive  cash  flow  for  the  tenn  of  the  loan/ 
line  of  credit.  In  cases  where  the  term  of  the 
loan  or  line  of  credit  agreement  exceeds  the 
term  of  this  agreement,  the  lender  certifies 
thai  the  borrower  is  projected  to  have  a 
positive  cash  flow  on  all  income  and 
expenses  including  debt  service  after  this 
agreement  expires.  Cash  flow  and  positive 
cash  flow  are  defined  in  Exhibit  D  or  Exhibit 
E  to  Subpart  B  of  7  CFR  igsa  as  applicable, 
and  must  be  calculated  in  accordance  with 
i  198aa  mdm  of  Subpart  B  of  Part  19ea 

6.  Cancellation  of  bitereet 

Lender  certifies  that  the  amount  of  interest 
written  down  on  subject  borrower's  account 
will  he  permaneiitly  canceled  as  it  becomes 
due  and  no  attempt  will  be  made  to  collect 
that  portion  of  the  debt. 

7.  Repurchase  of  loans  presently 
guaranteed  by  FmHA  ehgible  for  interest  rate 
buydown.  (Loan  Note  Guarantee  Cases 
Only).  See  also  item  10  of  Forni  FmHA  449- 
30. 

In  the  case  of  converting  a  guaranteed  loan 
without  an  interest  rate  buydown  to  one  with 
such  a  buydown.  the  lender  must  obtain  the 


holder's  consent  in  writing  If  the  holder  does 
not  oonsenl  to  the  interest  rate  reduction 
proposed  by  the  lender,  the  lender  must 
repurchase  the  unpaid  portion  of  the  loan 
from  any  holder(s)  before  the  interest  rale 
buydown  can  be  granted.  Any  repurchase 
will  only  be  auide  aftar  the  lender  obtains 
FmHA's  written  approval.  In  the  event  the 
lender  assigns  the  guaranteed  portion  of  the 
loan  to  a  holderfs)  the  Assignment  Guarantee 
Agreement  (Form  FmHA  440-38)  will  be 
amended  as  provided  in  7  CFR  Part  1960. 
Subpart  B.  Exhibit  D.  paragraph  VI  B2  or 
Exhibit  E.  paragraph  VI  B2.  as  applicable,  to 
reflect  the  reduced  interest  rate. 
&  Regulatory  Changes 
This  Agreement  is  subject  to  the  present 
regulations  of  the  PraHA  and  its  future 
regulations  not  inconsistent  with  any 
provistons  of  this  agreement. 
9.  Cancellation 

The  interest  Rate  Buydown  Agreement  Is  m 
conteatabte  except  for  fraud  or 
misrepresentation  of  which  the  lender  has 
acttid  knowledge  at  the  thne  this  Agreement 
is  executed  or  for  which  the  lender 
participates  in  or  condones. 
ia  Excessive  Interest  Rate  Buydown 
*■*■•  ^^ovo^BHiefM  flMy  amend  or  caned  this 
■graMMat  and  oeUect  from  the  lender  any 
•nKMmt  of  reductioa  granted  as  a  result  of 
incomplete  or  inaccurate  lafciii— M— . 
computation  errors,  or  other  draoowtaacet 
which  resulted  in  iaterest  rate  buydown 
paymente  tiMi  the  lender  was  not  entitled  to 
receive. 
11.  Access  to  Lender's  Files 
Lender  agrees  to  allow  FmHA  access  to 
audit  tlndings  by  the  lender's  SHpervismg 
agency  when  examining  interest  rate 
buydown  claims. 
Lender 

By _ 

Title 


United  SUtes  of  America.  Farmers  Home 

Administration 

Attest: _^ 

[SEAL] 
Address: 


By   

Title    

Acknowledged: 

Borrower  

Attest:    


(SEAL] 

12.  Subpart  B,  consisting  of  J§  19eai(n 
through  19eo.aoa  and  Exhibits  A  and  D  of 
Subpart  B  are  re\-i8ed.  Exhibit  B  is  removed 
and  reserved,  and  Exhibits  E  and  F  of 
Subpart  B  are  added  to  read  as  foilo%vs: 


Program  Loans 

Sec. 

Meo.l01     Introduction. 

1980.102—1980.105    Reserved) 


1980.100    Abbreviations  and  definitions. 
1900.107    Pull  faith  and  credit. 
1980.106    General  provisions. 

1980.109  Promissory  notes,  line  of  credit 
agreements,  security  instruments,  and 
financing  statements. 

1980.110  Loan  subsidy  rates,  claims,  and 
payments  (for  EM  actual  loss  leans  only) 

198ail1— 1980.112    (Reservedi 

1980.113  Receiving  and  processing 
applications. 

1980.114  FmHA  evaluation  of  apphcalions. 

1900.115  County  Committee  review. 
1980.110    Review  of  requirements. 
19001117    Conditions  precedent  to  issuance 

of  IIm  Loan  Note  Guarantee  or  Contract 

of  Guarantee. 
1980.1t0    issuance  of  Lender's  Agreement. 

Loan  Note  Guarantee.  Contract  of 

Gnarantee.  and  Assignment  Guarantee 

Agreement. 
19eail9— 1900.121    (Reservedi 

1900.122  Substitution  of  lenders. 

1980.123  Transfer  and  assumption  of  Fanner 
Program  loans. 

1900.124  Consolidation,  rescheduling, 
reamortizing  and  deferred. 

190ai2S    Debt  write  down. 
190ai20    Mediation. 
190ai27— 1900.128    (Reserved) 
190ai29    Planning  and  performing 

development 
1980.130    Loan  servicing. 
1980.131—1980.135    (Reserved) 
198ai3e    Protective  advances. 
1980.137— I98ai3«    (Reserved) 
1900.138    Termination  of  Loan  Note 

Guarantee  or  Contract  of  Guarantee. 
1980.140    198ai43    (Reserved) 
198ai44    Bankruptcy. 
1980.145    Defaults  by  borrower. 
198ai4e    Uquidation. 
1980.147    Graduation. 
1980.140    Appeal  procethire. 
1980.149    Access  to  lender's  records. 
198ai50— 1980.152    (Reserved] 
19eai53    FmHA  forms. 
198ai54    198ai74    (Reserved 
1980.175    Operating  loans. 
198ai76— 1980.179    [Reserved) 
1980.180    Farm  Ownership  loans. 
1900.181—1900.184     (Reserved)      ; 
1900.185    SoU  and  Water  loans. 
1980.186—1900.190    (Reserved) 
1980.200    OMB  control  number. 
Exhibit  A — Approved  Lender  Program — Farm 

Ownership.  Soil  and  Water  and 

Operating  Loans 
Exhibit  B— (Reserved) 


Exhibit  D— Interest  Rate  Buydown  Program. 
Exhibit  E — Demonstration  i>roject  for 

i^l^cha8e  of  Certain  Farm  Credit  System 

Acquired  Farm  Land. 
Exhibit  F — Shared  Appreciation  Agroement. 
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Subpart  B— Fanner  Program  Loana 
91MO.IOI    Introduction 

(a)  Policy.  This  Subpart, 
supplemented  by  Subpart  A  of  this  part, 
contains  regulations  for  making  the 
following  Fanner  Program  loans 
guaranteed  by  the  Farmers  Home 
Administration  (FmHA):  Operating  (OL) 
(both  loans  and  lines  of  credit).  Farm 
Ownership  (FO)  and  Soil  and  Water 
(SW)  loans.  It  also  contains  regulations 
concerning  the  servicing  of  these  loans 
as  well  as  the  servicing  of  Emergency 
(EM)  and  Recreation  (RL)  loans,  which 
are  no  longer  guaranteed  by  FmHA.  It  is 
the  policy  of  FmHA  to  guarantee  loans 
made  to  any  otherwise  qualiHed 
applicant  without  regard  to  race,  color, 
religion,  sex.  national  origin,  marital 
status,  age  or  physical/mental  handicap, 
providing  the  applicant  can  execute  a 
legal  contract  These  regulations  apply 
to  lenders,  holders,  borrowers.  FmHA 
personnel,  and  other  parties  involved  in 
making,  guaranteeing,  holding,  servicing, 
or  liquidating  such  loans.  Exhibit  A 
provides  policies  and  procedures  for  an 
Approved  Lender  Program  (ALP)  for 
Guaranteed  Operating  (OL)  loans,  and 
Guaranteed  Farm  Ownership  (FO) 
loans.  Exhibit  C  (available  in  any  FmHA 
ofTice)  provides  an  Application 
Processing  guide  for  lenders  packaging 
applications  under  this  subpart.  Exhibit 
D  provides  policies  and  procedures  for 
an  Interest  Rate  Buydown  Program  for 
Guaranteed  Operating  (OL)  loans 
including  lines  of  credit.  Guaranteed 
Farm  Ownership  (FO)  loans  including 
lines  of  credit.  Guaranteed  Farm 
Ownership  (FO)  loans  and  Guaranteed 
Soil  and  Wafer  (SW)  loans.  Exhibit  E 
provides  policies  and  procedures  for  a 
Demonstration  Project  for  purchase  of 
certain  Farm  Credit  System  Acquired 
Farm  Land.  Exhibit  F  provides  the 
procedures  for  the  recapturing  of  shared 
appreciation  when  a  lender  requests  a 
write  doMoi  on  the  debt. 

(b)  Program  administration.  Farmer 
Programs  are  administered  by  the 
FmHA  Administrator  through  a  State 
Director,  who  serves  each  State  through 
District  Directors  and  County 
Supervisors.  The  County  Supervisor  is 
the  focal  point  for  the  program  and  is 
the  local  contact  person  for  processing 
and  servicing  activities,  even  though  this 
subpart  refers  in  various  places  to  the 
duties  and  responsibihties  of  other 
FmHA  employees. 

(c)  Administrative  provisions.  Within 
this  subpart  there  are  administrative 
provisions  which,  for  the  benefit  of  the 
State  Directors,  District  Directors,  and 
County  Supervisors,  set  out  the  internal 
duties  and  responsibilities  of  FmHA 
personnel  and  outline  the  procedures  to 


be  followed  in  carrying  out  the 
requirements  of  the  program.  These 
provisions  are  identified  as 
"ADMINISTRATIVE"  and  correspond  to 
the  sections  of  this  subpart  which  they 
follow. 

(d)  References.  Sections  1980.101 — 
1980.174  pertain  to  the  FO.  EM,  OL,  RL. 
and  SW  loan  programs.  The 
requirements  set  forth  in  Subpart  A  of 
Part  1980  of  this  chapter  which  are  not 
in  conflict  with  the  provisions  set  forth 
in  this  subpart  must  be  met. 

(e)  Type  of  guarantee. — (1)  Loan  Note 
Guarantee.  Lenders  desiring  to  sell  the 
guaranteed  portion  of  fixed  amount  and 
term  loans  will  use  the  method 
contained  in  Subpart  A  of  this  part.  In 
accordance  with  that  method,  loans  may 
be  made  by  a  lender  and  guaranteed  by 
issuance  of  Form  FmHA  449-34.  "Loan 
Note  Guarantee." 

(2)  Contract  of  Guarantee  (Operating 
Loans — Line  of  Credit  only).  Lenders 
desiring  a  guarantee  on  a  "line  of  credit" 
will  use  the  method  contained  in 
Subpart  A  of  this  part.  Line  of  credit 
loans  are  guaranteed  by  Form  FmHA 
1980-27.  "Contract  of  Guarantee  (Line  of 
Credit)."  The  amount  of  loan  may  not 
exceed  the  line  of  credit  ceiling  set  forth 
in  the  contract.  This  procedure  will  be 
followed  for  operating  purposes — line  of 
credit  only.  (See  S  1980.175(c)(2)  of  this 
Subpart) 

H  lOaO.  102— 19*0.105    fRMervMil 

Sl9eai06    Abbreviations  and  defMlions. 

(a)  Abbreviations.  See  S  1980.6  of 
Subpart  A  of  this  part 

(b)  Definitions.  The  following 
definitions  are  applicable  to  the  terms 
used  in  this  subpart.  Additional 
deHnitions  may  be  found  in  S  198a6  of 
Subpart  A  of  this  part. 

(1)  Applicant  The  party  applying  for  a 
guaranteed  loan  or  line  of  credit. 

(2)  Approval  official.  An  FmH.A  field 
official  who  has  been  delegated  loan 
and  grant  approval  authorities  within 
apphcable  loan  programs,  subject  to  the 
dollar  hmitations  contained  in  tables 
available  in  any  FmHA  office. 

(3)  Aquaculture.  The  husbandry  of 
aquatic  organisms  in  a  controlled  or 
selected  environment.  An  aquatic 
organism  is  any  fish  (as  defined  in  this 
section),  amphibian,  reptile,  or  aquatic 
plant  An  aquaculture  operation  is 
considered  to  be  a  farm  only  if  it  is 
conducted  on  the  grounds  which  the 
applicant  owns,  leases,  or  has  an 
exclusive  right  to  use.  An  exclusive  right 
to  use  must  be  evidenced  by  a  permit 
issued  to  the  applicant  and  the  permit 
must  specifically  identify  the  waters 
available  to  be  used  by  the  applicant 
only. 


(4)  Borrower.  When  a  loan  is  made  to 
an  individual,  the  individual  is  the 
lender's  borrower.  When  a  loan  is  made 
to  an  entity,  the  corporation, 
cooperative,  partnership,  or  joint      ' 
operation  is  the  lender's  borrower. 

(5)  Cooperative.  An  entity  which  has 
fanning  as  its  purpose  and  whose  ~ 
members  have  agreed  to  share  the 
profits  of  the  farming  enterprise.  The 
entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  the  State(s) 
in  which  the  entity  will  operate  a 
farm(s). 

(6)  Corporation.  For  the  purpose  of 
this  subpart,  a  private  domestic 
corporation  recognized  as  a  corporation 
by  the  laws  of  the  State(s)  in  which  the 
entity  will  operate  a  farm(s). 

(7)  Family  farm.  A  farm  which: 

(i)  Produces  agricutlural  commodities 
for  sale  in  sufficient  quantities  so  that  it 
is  recognized  in  the  community  as  a 
farm  rather  than  a  rural  residence. 

(ii)  Provides  enough  agricultural 
income  by  itself,  including  rented  land, 
or  together  with  any  other  dependable 
income  to  enable  the  borrower  to: 

(A)  Pay  necessary  family  living  and 
operating  expenses. 

(B)  Maintain  essential  chattel  and  real 
pro]>erty. 

(C)  Pay  debts. 

(iii)  Is  managed  by: 

(A)  The  borrower  when  a  loan  is 
made  to  an  individual. 

(B)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm  when  a  loan  is 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(iv)  Has  a  substantial  amount  of  the 
labor  requirements  for  the  farm  and 
nonfarm  enterprise  provided  by: 

(A)  The  borrower  and  the  borrower's 
immediate  family  for  a  loan  made  to  an 
individual. 

(B)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm,  along  with  the 
families  of  these  individuals,  for  a  loan 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(v)  May  use  a  reasonable  amount  of 
full-time  hired  labor  and  seasonal  labor 
during  peak  load  periods. 

(8)  Farm.  A  tract  or  tracts  of  land, 
improvements,  and  other  appurtenances 
considered  to  be  farm  property  which  is 
used  or  will  be  used  in  the  production  of 
crops,  livestock,  and/or  aquacultural 
products  for  sale  in  sufficient  quantities 
so  that  the  property  is  recognized  as  a 
farm  rather  than  a  rural  residence.  The 
term  "farm"  also  includes  any  such  land 
and  improvements  and  facilities  used  in 
a  nonfarm  enterprise.  It  may  also 
include  a  residence  which,  although 
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through  December  31. 1946;  (3)  during 
the  period  of  )une  27, 1950.  through 
January  31, 1955:  or  (4)  for  a  period  of 
more  than  180  days,  any  part  of  which 
occurred  after  January  31. 1955,  but  on 
or  before  May  7. 1975.  Discharges  under 
conditions  other  than  dishonorable 
include  "clemency  discharges." 


physically  separate  from  the  farm 
acreage,  is  ordinarily  treated  as  part  of 
the  farm  in  the  local  community. 

(9)  Fish.  Any  aquatic,  gilled  animal 
commonly  known  as  "fish"  as  well  as 
mollusks,  or  crustaceans  (or  other 
invertebrates)  produced  under 
controlled  conditions  (that  is.  feeding, 
tending,  harvesting  and  such  other 
activities  as  are  necessary  to  properly 
raise  and  market  the  products]  in  ponds, 
lakes,  streams,  or  similar  holding  areas. 

(10)  Fixture.  Generally  an  item 
attached  to  a  building  or  other  structure 
or  to  land  in  such  a  way  that  it  cannot 
be  removed  without  defacing  or 
dismantling  the  structure,  or 
substantially  damaging  the  structure 
itself. 

[W]  Joint  Operation.  Individuals  that 
have  agreed  to  op>erate  a  farm  or  farms 
together  as  a  business  unit.  The  real  and 
personal  property  is  owned  separately 
or  jointly  by  the  individuals.  For 
example,  husband  and  wife  who  apply 
for  a  loan  together  will  be  considered  a 
joint  operation. 

(12)  Majority  interest  Any  individual 
or  a  combination  of  individuals  owning 
more  than  a  50  percent  interest  in  a 
cooperative,  corporation  joint 
operation,  or  partnership. 

(13)  Market  value.  The  amount  which 
an  informed  and  willing  buyer  would 
pay  an  informed  and  willing  but  not 
forced  seller  in  a  completely  volimtary 
sale. 

(14)  Mortgage.  Any  form  of  security 
interest  or  lien  upon  any  rights  or 
interest  in  real  property  of  any  kind.  In 
Louisiana  and  Puerto  Rico  the  term 
"mortgage"  also  refers  to  any  security 
interest  in  chattel  property. 

(15)  Nonfarm  enterprise.  Any  nonfarm 
business  enterprise,  including 
recreation,  which  is  closely  associated 
with  the  farm  operation  and  located  on 
or  adjacent  to  the  farm  and  provides 
income  to  supplement  farm  income.  The 
business  must  provide  goods  or  services 
for  which  there  is  a  need  and  a 
reasonably  reliable  market.  This  may 
include,  but  is  not  limited  to,  such 
enterprises  as  raising  earthworms, 
exotic  birds,  tropical  fish,  dogs,  and 
horses  for  nonfarm  purposes,  welding 
shops,  roadside  stands,  boarding  horses 
and  riding  stables. 

(16)  Partnership.  Any  entity  consisting 
of  individuals  who  have  agreed  to 
operate  a  farm.  The  entity  must  be 
recognized  as  a  partnership  by  laws  of 
the  State(s)  in  which  the  entity  will 
operate  a  farm  and  must  be  authorized 
to  own  both  real  estate  and  personal 
property  and  to  incur  debts  in  its  own 
name. 

(17)  Positive  cash  flow.  A  positive 
cash  flow  must  indicate  that  all  of  the 


anticipated  cash  farm  and  non-farm 
income  equals  or  exceeds  all  the 
anticipated  cash  outflows  plus  the 
planned  reserve  for  the  planned  period. 
Production  records  and  prices  used  in 
the  preparation  of  a  positive  cash  flow 
will  be  in  accordance  with 
S  1980.113(d)(8)  of  this  subpart.  A 
positive  cash  flow  must  show  that  a 
borrower  will  be  at  least  able  to: 

(i)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(ii)  Meet  scheduled  payments  on  all 
open  accounts  and  carryover  debts 
including  delinquent  taxes. 

(iii)  Provide  a  reserve  of  at  least  10 
percent  in  addition  to  the  loan 
installments  due  and  payable  as 
recorded  in  Table  K  of  the  Farm  and 
Home  Plan  or  other  similar  plans  of 
operation  acceptable  to  FmHA.  The 
reserve  will  allow  for  new  investments, 
risk  and  uncertainties  associated  with 
the  farming  operation. 

(iv)  Provide  living  expenses  for  an 
individual  borrower  and  that  borrower's 
family  members  of  for  the  farm  operator 
in  the  case  of  a  cooperative,  corporation, 
partnership,  or  joint  operation  borrower 
and  that  operator's  family  members 
which  is  in  accordance  with  the 
essential  family  needs.  Family  members 
include  the  immediate  members  of  the 
family  which  reside  in  the  same 
household. 

(18)  Recreation  enterprise.  An  outdoor 
enterprise  which  generates  income  and 
supplements  or  supplants  farm  or  ranch 
income. 

(19)  Related  by  blood  or  marriage.  As 
used  in  this  Subpart,  individuals  who 
are  connected  to  one  another  as 
husband,  wife,  parent,  child,  brother,  or 
sister. 

(20)  Security.  Property  of  any  kind 
subject  to  a  real  or  personal  property 
lien.  Any  reference  to  "collateral"  or 
"security  property"  shall  be  considered 
a  reference  to  the  term  "security." 

(21)  State  or  United  States.  The 
United  States  itself,  each  of  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States.  Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(22)  Subsequent  loans.  Any  loans 
processed  by  the  Finance  Offlce  after  it 
processes  an  initial  loan  for  a  borrower. 

(23)  Veteran.  One  who  has  been 
discharged  or  released  from  the  active 
forces  of  the  United  States  Army.  Navy, 
Air  Force,  Marine  Corps  or  Coast  Guard 
under  conditions  other  than 
dishonorable,  who  served  on  active  duty 
in  such  forces:  (1)  during  the  period  of 
April  6, 1917,  through  March  31, 1921;  (2) 
during  the  period  of  December  7. 1941. 


S  1960.107    Fui  fattti  and  CTMNt 
See  S  1980.11  of  Subpart  A  of  this  part. 

S1SM.108    QwMral  provMon*. 

(a)  Security,  personal  and  corporate 
guarantees,  and  other  requirements.  See 
SS  1980.175(h).  1980.160(0  and 
1980.185(f)  of  this  subpart  for  speciflc 
security  requirements  for  the  type  of 
loan  or  line  of  credit  being  considered. 

(1)  Security,  (i)  The  lender  is 
responsible  for  seeing  that  proper  and 
adequate  security  is  obtained  and 
maintained  in  existence  and  of  record  to 
protect  the  interest  of  the  lender,  the 
holder,  and  FmHA. 

(ii)  All  security  must  secure  the  entire 
loan/line  of  credit.  The  lender  may  not 
take  separate  security  to  secure  only 
that  portion  of  the  loan/line  of  credit  not 
covered  by  the  guarantee.  The  lender 
may  not  require  compensating  balances 
or  certiflcates  of  deposit  as  a  means  of 
eliminating  the  lender's  exposure  on  the 
unguaranteed  portion  of  the  loan/line  of 
credit.  However,  compensating  balances 
or  certificates  of  deposit  as  used  in  the 
ordinary  course  of  business  are  not 
prohibited. 

(iii)  When  FmHA  and  a  guaranteed 
lender  are  involved  in  separate  loans  to 
the  same  borrower,  separate  collateral 
must  be  clearly  identified  for  both  the 
FmHA  and  the  lender's  loan.  Different 
lien  positions  on  real  estate  are 
considered  separate  collateral.  FmHA 
will  not  subordinate  any  interest  in 
property  which  secures  as  insured  loan, 
except  it  may  do  so  when  crops  are 
involved  to  permit  a  guaranteed  lender 
to  advance  funds  and  perfect  its  security 
interest  in  the  crop. 

(iv)  When  the  lender  is  involved  in 
both  a  guaranteed  loan  and  an 
unguaranteed  loan  to  the  same  borrower 
and  there  will  be  like  collateral  for  each, 
the  guaranteed  loan(s)  must  be 
adequately  secured  by  a  lien  on 
separate  collateral  that  is  clearly 
identifiable  or  a  lien  of  higher  priority  if 
the  same  collateral  is  used  to  secure 
both  loans.  When  the  same  collateral 
secures  both  loans,  the  lender  must 
agree  in  writing  that  scheduled 
installments  on  the  guaranteed  loan  will 
be  paid  first. 

(2)  Personal  and  corporate 
guarantees,  (i)  for  FO.  SW  and  OL 
loans/lines  of  credit,  personal 
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guarantees  from  all  partners  of  a 
partnership,  and  all  joint  operators  of  a 
joint  operation  will  be  required.  "The 
lender  and/or  FmHA  also  may  require 
that  such  guarantees  be  secured. 

(ii)  For  OL  loans/lines  of  credit, 
personal  guarantees  from  principal 
members  of  cooperatives,  and 
stockholders  of  corporations,  will  be 
required.  For  this  purpose,  any  member 
or  stockholder  owning  or  controlling  a 
20  percent  interest  in  a  cooperative  or 
corporation  is  considered  a  principal 
member  or  stockholder.  If  no  member  or 
stockholder  owns  or  controls  at  least  a 
20  percent  interest  all  members  or 
stockholders  will  be  considered 
principal  members  or  stockholders.  For 
FO,  and  SW  loans,  personal  guarantees 
from  members  holding  a  majority 
interest  in  cooperatives,  and 
stockholders  of  corporations,  will  be 
required.  Guarantees  of  parent, 
subsidiary,  or  affiliated  companies  may 
also  be  required.  Guarantees  will  be 
required  on  an  amount  which 
reasonably  assures  repayment  of  the 
loan/line  of  credit  and  provides 
sufficient  security.  If  a  review  of  all 
credit  factors  indicates  the  need  for 
additional  security,  the  lender  and/or 
FmHA  may  require  additional  personal 
and  corporate  guarantees.  The  lender 
and/or  FmHA  also  require  that  such 
guarantees  be  secured. 

(iii)  The  lender  may  ask  FmHA  to 
make  an  exception  to  the  requirement 
for  personal  or  entity  guarantees  if  the 
proposed  guarantors  caimot  provide 
such  guarantees  due  to  other  existing 
contractual  obligations  or  legal 
restrictions.  Applicants  will  give  the 
lender  written  evidence  of  any  such 
obligations  or  restrictions.  FmHA's 
concurrence  is  required  before  an 
exception  is  made. 

(iv)  Guarantors  of  applicants  will: 

(A)  In  the  case  of  personal  guarantees, 
provide  current  financial  statements 
(not  over  90  days  old  at  time  of  filing) 
signed  by  the  guarantors,  and  disclosing 
community  or  homestead  property. 

(B)  In  the  case  of  corporate 
guanintees.  provide  current  financial 
statements  (not  over  90  days  old  at  time 
of  filing)  certified  by  an  officer  of  the 
corporation. 

(3)  Other  requirements,  (i)  The  lender 
must  ascertain  that  there  are  no  claims 
or  liens  of  laborers,  materialmen, 
contractors,  subcontractors,  suppliers  of 
machinery  and  equipment,  or  other 
parties  against  the  security  of  the 
borrower,  and  that  no  suits  are  pending 
or  threatened  that  would  adversely 
affect  the  l)orrower's  interest  in  the 
collateral  when  the  security  instruments 
are  filed  when  final  loan  disbursement 
is  made 


(ii)  Appropriate  hazard  insurance  with 
a  standard  mortgage  clause  nammg  the 
lender  as  beneficiary  may  be  required 
by  the  lender  when  deemed  necessary. 

(iii)  The  lender  will  encourage  any 
borrower  who  grows  crops  to  obtain  and 
maintain  Federal  Crop  Insurance 
Corporation  (FCIC)  crop  insurance  or 
multi-peril  crop  insurance,  if  it  is 
available. 

(iv)  When  the  lender  believes  it  is 
necessary,  life  insurance  will  be 
required  for  the  individual  borrower  or 
all  members  of  the  entity  borrower  and 
will  be  assigned  or  pledged  to  the 
lender.  This  life  insurance  may  be 
decreasing  term  insurance.  A  schedule 
of  life  insurance  available  will  be 
included  as  part  of  the  application. 

(v)  Worker's  Compensation  Insurance 
will  be  obtained  as  required  by  Stdte 
law. 

(vi)  The  requirements  found  in  Exhibit 
M  to  Subpart  G  of  Part  1940  of  this 
chapter  will  be  met. 

(b)  Preference.  When  it  appears  that 
available  funds  will  be  inadequate  to 
meet  the  needs  of  all  applicants,  the 
following  preference  will  apply; 

(1)  An  application  on  hand  from  a 
veteran  as  defined  in  §  1980.106{b)(23)  of 
this  subpart  will  be  given  preference  by 
the  lender  over  an  application  from  a 
nonveteran  on  file  at  the  same  time. 

(2)  An  application  or  hand  from  an 
FmHA  insured  loan  borrower  will  be 
given  preference  over  one  from  an 
apphcant  who  does  not  have  an  FmHA 
insured  loaiL 

(3)  An  application  for  a  loan  for  land 
purchase  from  an  applicant  who  has  a 
dependent  family:  or  is  an  owner  of 
livestock  and  farm  implements 
necessary  to  successfully  carry  on  a 
farming  operation;  or  is  able  to  make 
downpayments  will  be  given  preference 
over  one  from  an  applicant  who  does 
not  meet  any  of  these  criteria. 

(c)  Determining  whether  credit  is 
available.  The  lender  will  certify  on  the 
appropriate  forms  that  the  applicant  is 
unable  to  obtain  the  requested  loans/ 
lines  of  credit  without  the  guarantee 
from  the  Government.  Property  and 
interests  in  property  owned  and  income 
received  by  an  individual  applicant,  a 
cooperative  and  its  members  as 
individuals,  a  corporation  and  its 
stockholders  as  individuals,  a  joint 
operation  and  the  joint  operators  as 
individuals,  and  a  partnership  and  its 
members  as  individuals  will  be 
considered  and  used  by  an  applicant  in 
obtaining  credit  without  a  guarantee. 

(d)  Relationship  between  FmHA 
loans,  insured  and  guaranteed.  (1) 
Borrowers  indebted  to  FmHA  and/or  an 
FmHA  guaranteed  lender  for  EE  loans, 
may  be  considered  for  FO  or  SW 


guaranteed  loans,  or  OL  guaranteed 
loans/lines  of  credit,  provided  the  total 
outstanding  principal  indebtedness  for 
EE.  FO,  RL,  SW,  or  OL  guaranteed  or 
insured  loans/lines  of  credit  to  FmHA 
and/or  an  FmHA  guaranteed  lender 
would  not  exceed  $650,000. 

(2)  A  guaranteed  FO  or  OL  loan  may 
be  made  to  an  insured  borrower  with 
the  same  type  of  loan  provided: 

(i)  The  outstanding  combined  insured 
and  guaranteed  FO  or  OL  principal 
balance  owned  by  the  loan  applicant  or 
owed  by  anyone  who  will  sign  the  note 
as  cosigner  may  not  exceed  the 
authorized  guaranteed  loan  limit  for  that 
type  of  loan. 

(ii)  Chattel  and/or  real  estate  security 
must  be  separate  and  identifiable  from 
the  security  pledged  to  FmHA  for  an 
insured  loan.  Different  lien  positions  on 
real  estate  are  considered  separate  and 
identifiable  collateral. 

Administrative 

The  County  Supervisor  will  determine 
whether  the  lender  is  requiring  adequate 
security,  if  necessary,  the  assistance  of  (be 
District  Director  or  Fanner  Proi^ms  Staff 
will  be  obtained. 

{ 19M.109    ProirtMat>rf  notes,  Ine  of  cradN 
SQreefiMnts,  security  k  istr  umenlA.  entf 
financing  statements. 

(a)  Promissory  notes,  line  of  credit 
agreements,  mortgages,  and  security 
agreements.  The  lender  will  use  its  own 
promissory  notes,  line  of  credit 
agreements,  real  estate  mortgages 
(including  deeds  of  trust  and  similar 
instruments),  and  security  agreements 
(including  chattel  mortgages  in 
Louisiana  and  Puerto  Rico),  provided 
such  forms  do  not  contain  any 
provisions  that  are  in  conflict  or  are 
inconsistent  with  the  provisions  of  this 
subpart  or  Subpart  A  of  this  part 

(1)  Repayment  Schedules — In  order 
for  notes  to  be  acceptable,  the  principal 
and  interest  repayment  schedules  will 
be  clearly  shown  in  the  note(8).  Use  of  a 
note  with  a  "payment  on  demand" 
feature  is  not  permissible  unless  it  is 
modified  by  a  supplemental  agreement 
in  the  form  of  an  allonge  to  the  note  or 
other  legally  effective  amendment  which 
waives  the  demand  feature  and  sets 
forth  the  repayment  schedule. 

(2)  Signatures — Except  in  those 
unusual  circumstances  where  an 
exemption  is  obtained  in  accordance 
with  S  1980.106  of  this  subpart  the 
promissory  note  will  be  signed  as 
follows: 

(i)  Individuals.  Only  one  person  will 
sign  the  note  as  a  borrower.  If  a  cosigner 
is  needed,  the  cosigner  will  also  sign  the 
note. 
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(ii)  Partnerships  or  joint  operations. 
The  note  will  be  executed  by  the  partner 
or  joint  operator  authorized  to  sign  for 
the  entity,  and  all  partners  in  the 
partnership  or  joint  operators  in  the 
joint  operation,  as  cosigners. 

(iii)  Corporations  or  cooperatives — OL 
guaranteed  loans/lines  of  credit.  The 
promissory  note(8]  or  line  of  credit 
agreement(s)  will  be  executed  so  as  to 
evidence  liability  of  the  entity  as  well  as 
each  principal  member  or  stockholder  as 
an  individual.  Any  member  or 
stockholder  owning  or  controlling  a  20 
percent  interest  in  a  cooperative  or 
corporation  is  considered  a  principal 
member  or  stockholder.  If  no  member, 
partner,  or  stockholder  owns  or  controls 
at  least  a  20  percent  interest,  all 
members  or  stockholders  will  be 
considered  principal  member 
stockholders. 

(iv)  Corporations  or  cooperatives — FO 
and  SW  guaranteed  loans.  The 
promissory  note(8)  will  be  executed  so 
as  to  evidence  liability  of  the  entity  as 
well  as  liability  of  member(s)  or 
stockholder(s)  holding  a  majority 
interest  in  the  entity  as  individuals. 

(b)  Financing  statements.  Commercial 
financing  statement  forms  that  comply 
with  State  laws  and  regulations  may  be 
used.  They  must  be  adapted  to  meet 
FmHA  requirements  by  inserting 
provisions: 

(1)  Covering  the  "proceeds  and 
products"  of  the  collateral  described, 
and 

(2)  Stating  that  "disposition  of  the 
collateral  is  not  authorized  hereby." 

91960.110    Loan  Mibaidy  ratM,  eiainw,  and 
tnwiiiaiiti  (for  EM  ar  tiiil  loas  to  ana  oniv). 

Loan  subsides  are  payments  made  by 
FmHA  to  lenders  to  induce  them  to 
service  and  collect  guaranteed  EM 
loans. 

(a)  Subsidy  rates.  FmHA  will 
establish  subsidy  rates  periodically. 
Thus,  the  subsidy  rate  may  vary  from 
time  to  time.  However,  the  subsidy  rate 
set  forth  in  the  Loan  Note  Guarantee 
will  remain  constant  during  the  life  of 
the  loan  guarantee.  The  subsidy  rate 
will  be  a  rate  equal  to  the  difference,  if 
any.  between  the  interest  rate  charged 
to  the  borrower  and  any  higher  aimual 
rate  prevailing  in  the  private  market  for 
similar  loans  as  determined  by  the 
Secretary  of  Agriculture.  The  lender  may 
contact  the  local  County  Supervisor 
servicing  the  area  to  obtain  the  current 
subsidy  rate.  (See  FmHA  Instruction 
440.1.  Exhibit  B,  a  copy  of  which  is 
available  in  any  FmHA  Office.) 

(b)  Annual  subsidy  claims  and 
payments.  The  initial  subsidy  claim  will 
be  prepared  by  the  lender  using  Form 
f^mHA  1980-24.  "Request  Interest  Rate 


Buydown/Subsidy  Payment  to 
Guaranteed  Loan  Lender,"  on  or  about 
12  months  from  the  date  of  the  note.  The 
original  will  be  mailed  by  the  lender  to 
the  County  Supervisor.  Subsequent 
subsidy  claims  will  be  Hied  by  the 
lender  on  or  about  12  months  thereafter, 
but  no  later  than  the  anniversary  date  of 
the  filing  of  the  initial  subsidy  claim. 
Upon  full  payment  of  a  note  the  lender 
will  immediately  prepare  Form  FmHA 
1980-24  and  mail  the  original  to  the 
County  Supervisor. 

(c)  When  subsidy  payments  cease. 
When  FmHA  purchases  a  guaranteed 
portion  of  a  loan,  subsidy  payments  on 
that  portion  will  cease.  Loan  subsidy 
payments  will  also  cease  when  the  Loan 
Note  Guarantee  terminates. 

S91M0.1 11-1900.1 12    [Raawvadl 

$1900.113    Raeatving  and  procMSing 

ippNcationa. 

An  applicant  and/or  lender  may  file 
either  a  preliminary  or  complete 
application.  In  either  case,  the 
requirements  of  S  1980.46  of  Subpart  A 
of  this  part  must  be  met.  A  preliminary 
application  may  be  used  when  an 
applicant  or  lender  wants  FmHA  to 
determine  eligibility,  feasibility,  or  the 
availability  of  guaranteed  authority 
before  filing  a  complete  application. 
Exhibit  C  of  this  subpart  (available  in 
any  FmHA  office)  may  be  used  by 
leaders  for  submitting  applications 
under  this  subpart.  The  County 
Supervisor  will  cooperate  with  the 
lender  and  applicant  and  will  provide 
appropriate  assistance  in  connection 
with  loan/line  of  credit  application 
processes.  The  degree  of  this  assistance 
will  be  determined  by  the  lender's 
experience  with  FmHA  guaranteed  loan 
processing,  the  lender's  farm  lending 
experience,  and  the  complexity  of  the 
proposal.  The  lender  and  applicant 
should  contact  the  local  FmHA  office 
serving  the  area  where  the  farming 
operation  is  conducted  for  guidance  and 
assistance  in  preparing  the  request  and 
for  obtaining  the  guarantee.  The  County 
Supervisor  will  provide  copies  of  all 
applicable  FmHA  forms  and  regulations. 

(a)  Preliminary  application.  This  will 
consist  of: 

(1)  Form  FmHA  410-1.  "Application 
for  FmHA  Services."  For  applications  to 
be  processed  under  the  Approved 
Lender  feature  set  out  in  Exhibit  A  of 
this  subpart.  Form  FmHA  410-1  need 
only  reflect  the  name,  address, 
telephone  number,  purpose  of  the  loan 
or  line  of  credit,  and  date  and  signature 
of  the  applicant,  provided  the 
information  requested  on  the  form  is 
provided  on  an  attached  alternative 
document  such  as  the  lender's 


application  form,  the  FmHA  Request  for 
Loan  Note  Guarantee/Contract  of 
Guarantee,  etc. 

(2)  Verification  of  off-farm 
employment,  if  any. 

(3)  Commercial  credit  report  or  other 
information  concerning  an  applicant's 
credit  history. 

(4)  For  a  cooperative,  corporation, 
partnership,  or  joint  operation,  those 
additional  items  listed  in  §  1980.113(b)  of 
this  subpart. 

(5)  Any  proposed  line  of  credit 
agreement. 

(b)  Cooperative,  corporation, 
partnership,  or  joint  operation 
applicants.  If  the  applicant  is  a 
cooperative,  corporation,  partnership,  or 
joint  operation,  the  following  additional 
information  will  be  obtained  and 
included  in  the  loan  docket:  | 

(1)  A  complete  list  of  members, 
stockholders,  partners,  or  joint  operators 
showing  the  address,  citizenship, 
principal  occupation,  and  the  number  of 
shares  and  percentage  of  ownership  or 
of  stock  held  in  the  cooperative  or 
corporation,  by  each,  or  the  percentage 
of  interest  held  in  the  partnership  or 
joint  operation,  by  each. 

(2)  A  current  personal  financial 
statement  from  all  members  of  a 
cooperative,  joint  operators  of  a  joint 
operation,  partners  of  a  partnership,  or 
stockholders  of  a  corporation. 

(3)  A  current  financial  statement  h-om 
the  cooperative,  corporation. 
partnership,  or  joint  operation  itself. 

(4)  A  copy  of  the  cooperative's  or 
corporation's  charter,  or  any  partnership 
or  joint  operation  agreement,  any 
articles  of  incorporation  and  bylaws, 
any  certificate  or  evidence  of  current 
registration  (good  standing),  and  a 
resolution(s)  adopted  by  the  Board  of 
Directors  or  members  or  stockholders 
authorizing  specified  officers  of  the 
cooperative,  corporation,  partnership,  or 
joint  operation  to  apply  for  and  obtain 
the  desired  loan  and  execute  required 
debt,  security,  and  other  instruments 
and  agreements. 

(c)  Preliminary  determination  by 
FmHA.  If  it  appears,  after  a  review  of 
the  preliminary  application,  that  the 
applicant  is  not  eligible,  the  County 
Supervisor  will  notify  the  loan  applicant 
and  the  lender  in  writing  within  5 
calendar  days  of  FmHA's  decision  of  all 
the  reasons  for  the  decision  and  advise 
them  of  their  opportunity  for  an  appeal, 
as  set  out  in  Subpart  B  of  Part  1900  of 
this  chapter,  if  applicable.  If  it  appears 
that  the  applicant  is  eligible  and  loan 
guarantee  funding  authority  is  available, 
the  County  Supervisor  will  inform  the 
lender  and  applicant  not  later  than  10 
calendar  days  after  receipt  of  the 
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preliminary  application  and  request  the 
lender  to  submit  a  complete  application. 

(d)  Complete  application.  The 
complete  application  will  consist  of: 

(1)  Those  items  listed  in  paragraphs 
(a)  and  (b)  of  this  section. 

(2)  Applicable  items  required  by 
S§  1980.40, 1980.41, 1980.42. 1980.43, 
1980.44  and  1980.45  of  Subpart  A  of  this 
part. 

(3)  Form  FmHA  449-12,  "Request  for 
Loan  Note  Guarantee  (Farmer  Program 
Loans)."  or  Form  FmHA  1980-25. 
"Request  for  Guarantee  (Operating 
Loan/Line  of  Credit,  Emergency 
Livestock  Loan,  or  Economic  Emergency 
Loan)." 

(4)  A  copy  of  any  lease,  contract  or 
agreement  entered  into  by  the  applicant 
which  may  be  pertinent  to  the 
consideration  of  the  application,  or 
when  a  written  lease  is  not  obtainable,  a 
statement  setting  forth  the  terms  and 
conditions  of  the  agreement  will  be 
included  in  the  loan  docket. 

(5)  Form  FmHA  440-32,  "Request  for 
Statement  of  Debts  and  Collateral."  or 
similar  documentation  provided  by 
Approved  Lenders. 

(6)  Notices  of  compliance  with  the 
Privacy  Act  of  1974. 

(7)  Proposed  loan  agreements  or  line 
of  credit  agreements  when  a  Contract  of 
Guarantee  is  requested,  between  the 
applicant  and  lender.  (See  paragraph  VII 
of  Form  FmHA  449-35.  "Lender's 
Agreement."  or  paragraph  VII  of  Form 
FmHA  1980-38.  "Lender's  Agreement.") 
Loan  Agreements  of  Line  of  Credit 
Agreements  will  include  at  least  the 
following: 

(i)  Any  improved  management 
practices  to  be  implemented. 

(ii)  Requirements  for  accounting  and 
recordkeeping  and  periodic  financial 
reporting.  Line  of  credit  agreements  will 
require  the  borrower  to  submit  annual 
financial  statements  and  cash  flow 
projections  prepared  in  accordance  with 
paragraph  (d)(3)  of  this  section. 

(iii)  A  list  of  security  for  the  loan/line 
of  credit  and  plans  for  at  least  an  annual 
accounting  for  security. 

(iv)  Prohibitions  against  assuming 
liabilities  or  obligations  of  others. 

(v)  Restrictions  on  patronage  refunds, 
if  the  applicant  is  a  cooperative; 
dividend  payments,  if  the  applicant  is  a 
corporation;  or  distribution  of  net 
income,  if  the  applicant  is  a  partnership 
or  joint  operation. 

(vi)  Limitations  on  purchase  or  sale  of 
equipment  and/or  fixed  assets. 

(vii)  Limits  on  compensation  of 
officers  and/or  owners  if  not  a  sole 
proprietorship. 

(viii)  Minimum  working  capital 
requirements. 

(ix)  Maximum  debt  to  asset  ratio. 


(x)  Restrictions  concerning 
consolidation,  mergers  or  other 
circumstances  if  the  applicant  is  a 
corporate  entity. 

(xi)  Purposes  for  which  loan  funds  or 
funds  advanced  under  the  line  of  credit 
will  be  used. 

(xii)  Interest  rate. 

(xiii)  The  plan  for  repayment, 
reamortization.  or  rescheduling  of  the 
loan  or  line  of  credit 

(xiv)  Establishment  of  the  period  of 
time  (1,  2  or  3  years)  and  the  ceiling  ($ 
amount)  for  lines  of  credit. 

(8)  Production  history  and  operation 
forecast  must  also  be  provided  by  the 
lender  and/or  applicant  Financial  and 
production  history  must  include  the  past 
6  years.  The  information  will  also 
include  current  financial  condition; 
projected  production;  income  and 
expenses;  and  loan/line  of  credit 
repayment  plan.  Forms  ordinarily  used 
by  the  lender  or  Form  FmHA  431-2. 
"Farm  and  Home  Plan,"  Form  FmHA 
431-1,  "Long-Time  Farm  and  Home 
Plan,"  or  Form  FmHA  1924-1. 
"Development  Plan,"  may  be  used,  or 
other  similar  plans  of  operation 
acceptable  to  FmHA. 

(i)  Lenders  will  use  the  following 
sources  of  price  information  to  develop 
operation  forecast  projections: 

(A)  Futures  market  price  less  the 
recognized  basis  points  for  the  area, 
documented  by  date,  location,  time  and 
degree  of  use. 

(B)  Government  loan  rates,  i.e.,  ASCS 
target  prices. 

(C)  Published  current  market  prices. 

(D)  The  negotiated  price  in  any 
forward  contract 

(E)  Prices  developed  by  the  State  land 
grant  university  for  the  time  of  crop  sale. 

(F)  For  specialty  crops,  the  average  of 
three  previous  years'  prices,  only  if  the 
above  data  is  not  available. 

(ii)  Lenders  will  use  the  following 
guidelines  for  estimating  crop  yields: 

(A)  for  existing  farmers,  actual 
production/yields  for  the  past  5  years 
will  be  utilized. 

(B)  For  those  farmers  with  less  than  a 
5  year  production/yield  history,  the 
actual  production  history  will  be 
utilized. 

(C)  For  those  beginning  farmers, 
consider  the  use  of  Agricultural  and 
Stabilization  Conservation  Service 
(ASCS)  records.  Cooperative  Extension 
Service  (CES)  data,  State  averages. 
County  averages  or  any  other  reliable 
sources  of  information  that  are 
agreeable  with  the  lender  and  the 
applicant. 

(D)  When  an  accurate  projection 
cannot  be  made  because  the  applicant's 
production  history  has  been  affected  by 
a  disa8ter(s)  declared  by  the  President 


or  designated  by  the  Secretary  of 
Agriculture.  County  average  yields  will 
be  used  for  the  disaster  yearfs).  If  the 
applicant's  disaster  year's(s')  yields  are 
less  than  the  County  average  yields. 
County  average  yields  will  be  used  for 
that  year(s).  If  County  average  yields 
are  not  available  yields  will  be  used. 

(9)  Appraisals-— (i)  Appraisal  Report 
(A)  Real  estate  or  chattel  property  that 
will  serve  as  collateral  for  a  loan/line  of 
credit  will  be  appraised.  Appraisal 
reports  may  be  on  forms  approved  by 
the  lender  and/or  Form  FmHA  422-1. 
"Appraisal  Report  Farm  Tract"  and 
Form  FmHA  440-21,  "Appraisal  of 
Chattel  Property." 

(B)  A  real  estate  appraisal  report  will 
be  based  on  at  least  two  comparable 
sales  made  within  2  years.  If  the  real 
estate  has  been  appraised  by  FmHA  or 
by  a  qualified  appraiser  *vithin  the  last 
12  months  and  if  no  significant  changes 
in  the  market  value  of  real  estate  have 
occurred  in  the  area  within  the  past  12- 
month  period,  a  new  appraisal  does  not 
have  to  be  made. 

(C)  A  chattel  appraisal  is  required 
when  an  initial  loan  is  made  and 
chattels  are  taken  as  security. 

(ii)  Appraiser  Qualifications.  The 
lender  is  responsible  for  substantiating 
the  appraiser's  qualifications.  The 
lender  will  obtain  FmHA's  concurrence 
that  the  appraiser  has  the  necessary 
qualifications  and  experience  before  the 
lender  will  utilize  the  appraiser  in  any 
appraisal  work.  If  FmHA  is  not  familiar 
with  the  appraiser,  the  lender  will 
submit  a  recent  appraisal  completed  by 
the  appraiser.  The  appraiser  completing 
the  report  must  meet  one  of  the 
following  qualifications  in  the  following 
order  of  preference: 

(A)  Certification  by  a  National  or 
State  appraisal  society. 

(B)  If  a  certified  appraiser  is  not 
available,  the  lender  may  use  other 
qualified  appraisers,  if  the  lender  can 
establish  that  the  appraiser  meets  the 
criteria  for  certification  in  a  National  or 
State  appraisal  society. 

(C)  The  appraiser  has  recent  relevant 
documented  appraisal  experience  or 
training,  or  other  factors  clearly 
establish  the  appraiser's  qualifications. 

(10)  The  lender's  plan  for  servicing  the 
loan/line  of  credit  and  any  plan  for 
providing  management  assistance  to  the 
borrower,  including  the  steps  necessary 
to  see  that  the  requirements  of  the  loan 
agreement  are  met 

(11)  Notices  of  compliance  with  the 
Privacy  Act  of  1974. 

(12)  Applicable  items  required  in 
Subpart  G  of  Part  1940  of  this  chapter, 
including  SCS  Form  CPA-26,  "Highly 
Erodible  Land  and  Wetland 
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Conservation  Determination."  and  Form 
AD-1026,  "Highly  Erodible  Land  and 
Wetland  Coniienration  Certification.'*  as 
•peciRed  in  Exhibit  M  to  Subpart  G  of 
Part  1940  of  this  chapter. 

AuuiiiiisUativs 

A.  Regardles*  of  whether  the  applicant  is 
acting  as  an  individual  or  as  a  representative 
of  a  cooperative,  corporation,  partnership,  or 
joint  operation,  when  FmHA  solicits  personal 
information,  the  individual.wfll  be  given 
FmHA  401-«,  "Statement  Required  t>y  the 
Privacy  Act" 

B.  If  FmHA  desires  to  obiahi  infonnatioa 
concemin(;  an  individual  from  any  source, 
FmHA  will  provide  such  source  with  Form 
FmHA  410-ta  "Prtvacy  Act  Statement  to 
References." 

C  Immediately  after  a  preliminary  or 
complete  application  is  received,  and  prior  to 
County  CoaimJttee  actioa  the  County 
Superviaor  will  tend  Attachment  1  to  Exhibit 
D  of  this  subpart  to  the  borrower  and  lender 
describing  this  Interest  Rats  Buydown 
Program. 

iKM.114    FmHA 


When  the  County  Supervisor  receives 
a  complete  application,  the  pnjper 
independent  investigations,  inspections, 
and  appraisal  reviews  will  be  made  to 
determine  whether  the  applicant  is 
eligible,  whether  the  proposed  loan/line 
of  credit  >a  for  authorized  purposes, 
whether  there  is  reasonable  assurance 
of  a  positive  cash  flow  projection,  and 
whether  there  is  sufficient  collateral  and 
eqidty.  The  deteiraination  will  be 
recorded  on  Form  FmHA  449-23. 
"Guaranteed  Loan  Evaluation  (Fanner 
Programs).''  Thia  evaluation  is  for  the 
benefit  of  FmHA.  not  the  lender.  The 
County  Supervisor  will  notify 
participants  in  the  Approved  Lender 
Program  within  three  working  days 
whether  an  application  submitted  is 
complete  and  acceptable.  Nonapproved 
lenders  will  be  advised  on  the 
completeness  of  appHcations  withm  14 
working  days.  This  requirement  is 
contingent  upon  the  availability  of  a 
County  Supervisor  during  the  prescribed 
timeframe,  and  employment  ceilings 
affecting  FmHA. 

(a)  Indication  of  unacceptability.  It 
the  application  for  a  guarantee  cannot 
be  approved  for  reasons  that  would  not 
be  affected  by  the  County  Committee 
certificatioa  the  County  Supervisor  %vill 
so  biform  the  lender  and  the  loan 
applicant  in  writing  twithin  5  working 
days  of  the  decision.  Factual  reasons  for 
the  decision  will  be  clearly  set  forth 
along  with  notice  of  the  opportunity  for 
an  appeal  as  set  out  In  Subpart  B  of  Part 
1900  of  this  chapter. 

(b)  Indication  cf  acceptability.  If  the 
evaluation  indicates  that  the  guarantee 
may  be  approved,  the  County  Supervisor 


will  present  the  application  to  the 
County  Committee  for  certification  or 
rejection. 

Administrativs 

The  County  Supervisor  wilL- 

A.  Determine  if  the  material  and 
information  submitted  is  complete. 

B.  Determine  that  a  positive  cash  flow 
projection  as  defined  in  {  1980.106<b)(17)  of 
this  subpart  can  be  reasonably  achieved. 

C.  Determine  if  the  proposed  collateral  is 
adequate,  repayment  plan  realistic  and  loan 
agreement  is  satisfactory. 

D.  Determine  that  the  requirements  of 
if  1900.40  through  1960.45  of  Subpart  A  of 
this  part  aad  those  found  in  Exhibit  M  to 
Subpart  C  of  Part  1940  of  this  chapter  ore 
met 

E.  Follow  the  requirements  of  Subpart  G  of 
Part  1940  of  this  chapter. 

SIMailS   County  Committee  review. 
The  Coimty  Committee  will  review 
completed  loan  applications  within  30 
calendar  days  (or  14  calendar  days 
when  possible,  if  a  participant  in  the 
Approved  Lender  Program  is  involved) 
to  determine  whether  the  applicants 
meet  FmHA  eligibility  requirements.  The 
County  Supervisor  will  promptly  notify 
the  lender  and  applicant  in  writing  of 
the  County  Committee's  determination. 
(See  S  1980.115  Administrative 
paragraph  B  of  this  subpart) 

(a)  Favorable  action.  If  the  County 
Committee  finds  the  applicant  eligible, 
the  members  will  sign  form  FmHA  440- 
2,  "County  Committee  Certification  or 
Recommendation."  This  form  will  be 
retained  in  the  County  Office  file.  When 
the  applicant  has  been  determined 
eligible  for  assistance  and  additional 
information  becomes  available  before 
issuance  of  the  conditional  commitment 
that  indicates  the  original  determination 
may  be  in  error,  the  applicant  will  be 
reconsidered  by  the  County  Committee 
taking  the  new  information  into  accouint 
The  County  Committee  will  then 
recertify  whether  or  not  the  applicant 
continues  to  meet  eligibility 
requirements  by  the  use  of  Form  FmHA 
440-2.  Proper  notification  as  to  action 
taken  will  be  sent  to  the  applicant 

(b)  Unfavorabie  action.  If  the  County 
Committee  Bnda  the  applicant  ineligible, 
the  members  will  complete  Form  FmHA 
440-2  and  the  County  Supervisor  will 
inform  the  lender  and  the  loan  applicant 
in  writing  within  10  calendar  days  of 
FmHA's  decision  of  the  reasons  for 
disapproval  and  of  their  opporttmity  for 
an  appeal  as  set  out  in  Subpart  B  of  Part 
1900  of  this  chapter. 

Admiiiistntive 

A.  After  County  Committee  certiftcstion  is 
obtained,  the  County  Supervisor  will- 

1.  Prepare  Form  FmHA  1940-1.  "Request 
for  ObligallM  of  Funds."  and.  for  initial 


loans/lines  of  credit  only.  Form  FmHA  1980- 
50,  "Add.  Delete,  or  (Hiange  Guaranteed  Loan 
Borrower  Information."  in  accordance  with 
the  Forms  Manual  Insert  (I 'MI). 

2.  Prepare  Form  FmHA  4t9-14. 
"Conditional  Commitment  for  Guarantee,"  or 
Form  FmHA  1980-15.  Conditional 
Commitment  for  Contract  of  Guarantee  (Une 
of  Credit)."  In  no  case  will  Form  FmHA  449- 
14  or  1980-15  be  executed  prior  to  the 
determination  of  availability  of  funds  fur  the 
loan/line  of  credit.  Any  special  conditions  of 
approval  will  be  listed  in  the  space  provided 
on  the  form,  including  requirements  for 
security,  improved  management  practices, 
and  the  type  and  frequency  of  financial 
report  required  by  FmHA  but  not  required  by 
the  lender.  An  attachment  to  the  form  may  be 
used  if  necessary. 

3.  Forward  the  loan  docket  to  the 
appropriate  approval  official  if  the  loan/line 
of  credit  is  not  within  the  County 
Super\'isor's  approval  authority. 

B.  The  approval  official  will: 

1.  Approve  or  disapprove  all  guaranteed 
applications  not  later  than  45  calendar  days 
after  receipt  of  completed  applications, 
execute  Forms  FmHA  1940-1,  449-14  and/or 
1980-15  and  distribute  the  copies  in 
accordance  with  the  FMI.  In  order  to  meet  the 
prompt  approval  requirement  when  funds  are 
temporarily  exhausted  and  the  loan  will  be 
approved.  Form  FmHA  1940-1  must  be 
signed.  The  following  approval  condition  will 
l>e  included,  under  Section  41,  "Comments 
and  Requirements  of  Certifying  Official,"  for 
guaranteed  Farmer  Program  loans. 

'This  loan  guarantee  is  approved  subject  to 
the  availability  of  funds.  If  this  loan 
guarantee  is  not  issued  for  any  reason  within 
90  calendar  days  from  the  date  of  approval 
on  this  document  the  approval  official  may 
request  updated  information  concerning  the 
lender  and  the  loan  applicant  The  approval 
official  will  have  14  working  days  to  review 
any  updated  information  and  decide  whether 
to  submit  this  document  for  obligation  of 
funds." 

When  funds  are  exhausted,  a  Conditional 
Commitment  for  Guarantee  will  not  be 
executed  until  such  time  as  funds  become 
available  and  have  been  obligated  in 
connection  with  the  guarantee  request 

2.  Set  forth  in  the  space  provided  on  Form 
FmHA  449-14  (A.2.  above)  or  Form  FmHA 
1960-15  (A.2.  above)  any  sperial  iHMidilions 
of  approval,  including  requirements  for 
security,  improved  management  piHCtices 
relating  to  highly  erodible  land  aiid 
conversion  of  wetland  found  in  Exhibit  M  of 
Subpart  C  of  Pari  1940  of  this  chapter,  and 
type  and  frequency  of  financial  reports 
required  by  FmHA  but  not  required  by  the 
lender.  When  Form  FmHA  1960-15  is 
executed,  the  approval  official  will  add  the 
the  requirement  that  the  lender  will  submit  to 
FmHA  a  current  financial  statement  and  cash 
flow  prepared  in  accordance  with 

i  19eo.l13(d)(8)  of  this  subpart  for  prior 
approval  of  advances  to  be  made  for  the 
second  and  third  years  of  a  Une  of  credit  The 
loan  approval  official  will  also  include  the 
following  requirement  as  condition  of 
approval  for  either  Conditional  Commitment: 


\n 
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"The  lender  agrees  that  if  liquidation  of 
the  account  becomes  imminent  the  lender 
will  consider  the  borrower  for  an  Interest 
Rate  Buydown  under  Exhibit  D  of  Subpart  B 
of  7  CFR  Part  1960.  and  request  a 
determination  of  the  borower'i  eligibility  by 
FmHA.  The  lender  may  not  initiate 
foreclosure  action  on  the  loan  (or  line  of 
credit  if  Form  FmHA  1960-15  is  used)  until  60 
calendar  days  after  a  determination  has  been 
made  with  respect  to  the  eligibility  of  the 
borrower  to  participate  in  the  Interest  Rate 
Buydonvn  Program." 

3.  .*ji  attachment  to  the  form  may  be  used, 
if  necessary.  Return  Forms  FmHA  449-14  or 
FmHA  1980-15  to  the  County  Supervisor  for 
execution  and  proper  distribution.  When 
Form  FmHA  1960-15  is  executed  the  approval 
ofliciat  will  add  the  requirement  that  the 
lender  will  submit  to  FmHA  s  current 
financial  statement  and  cash  flow  prepared 
in  accordance  with  i  19eo.ll3(d)(8)  of  this 
Subpart  for  prior  approval  of  advances  made 
for  the  second  and  third  years  of  a  line  of 
credit 

4.  Forward  the  loan  docket  to  the 
appropriate  approval  official  if  the  loan/line 
of  credit  exceeds  the  State  Director's 
approval  authority  or  when  the  State  Director 
needs  assistance  in  handling  any  complaints 
of  noncompliance. 

6.  In  addition  to  the  requirements  in 
paragraph  B.l.  above,  determinations  will  be 
made  within  14  working  days  of  County 
Committee  Certification  for  Approved 
Lenders,  if  possible,  and  within  45  calendar 
days  of  receipt  of  a  completed  application  for 
nonapproved  lenders. 

S1M0.116    Review  Of  requlramenta. 

The  lender  and  applicant  after 
reviewing  approval  conditions  and 
security  requirements  as  set  forth  in 
Form  FmHA  449-14  or  Form  FmHA 
1980-15  will  complete  and  execute  the 
"Acceptance  or  Rejection  of  Conditions" 
and  return  a  copy  to  the  County 
Supervisor.  If  the  conditions  cannot  be 
met.  the  lender  and  applicant  may 
propose  alternatives  to  the  Coimty 
Supervisor.  These  alternatives  will  be 
considered  and  the  lender  will  be 
advised  of  FmHA's  decision  to  accept  or 
reject  the  alternatives.  If  accepted.  Form 
FmHA  449-14  or  FmHA  1980-15  will  be 
so  revised.  If  rejected,  the  County 
Supervisor  will  notify  the  loan  applicant 
and  the  lender  in  writing  within  10 
calendar  days  of  FmHA's  decision  as  set 
out  in  Subpart  A  of  Part  1910  of  this 
chapter,  of  all  the  specific  reasons  for 
the  decision,  and  advises  them  of  their 
opportimity  for  appeal  as  set  out  in 
Subpart  B  of  Part  1900  of  this  chapter. 

f19M.117    CondWons  precedent  to 
iMMnce  of  ttie  Loen  Hole  Quarantee  or 
Contract  of  < 


Administrative 

The  County  Supervisor  will: 

A  Consult  with  the  lender  and  applicant 
concerning  any  changes  made  to  the  initially 
issued  or  revised  Form  FmHA  449-14  or 
FmHA  1980-15.  A  copy  of  Form  FmHA  449-14 
or  FmHA  1960-15  and  any  amendments  will 
be  included  in  the  file. 

E  Review  the  loan  agreement  between  the 
borrower  and  lender  which  provides  for  the 
periodic  submission  of  financial  statements 
to  the  County  Supervisor.  An  annual  analysis 
report  of  the  farming  operation  will  be 
required.  In  line  of  credit  cases,  the  County 
Supervisor  will  review  the  lender  the 
requirement  that  the  lender  is  to  submit  a    . 
current  financial  statement  and  cash  flow 
prepared  in  accordance  with  i  1960.113(d)(8) 
of  this  subpart  for  prior  approval  of  advances 
made  in  the  second  and  third  years  of  a  line 
of  credit 

C  Review  plans  for  inspection  on 
construction  projects. 

D.  Review  basic  credit  requirements  of  all 
loans/lines  of  credit 

E  Review  cost  overruns,  if  any,  and  how 
they  will  be  met 

S  1960.111    leauance  of  Lender's 
Agreement  Loan  Note  Guarantee,  Contract 
of  Okiarantee,  and  Assignment  Guarantee 


See  S  1980.60  of  Subpart  A  of  this  part. 
The  provisions  of  §  1980.60(a)(2)  and  (8) 
are  not  applicable  to  Farmer  Program 
loans. 


(a)  See  S  1980.61  of  Subpart  A  of  this 
part 

(b)  A  guaranteed  portion  of  the  loan 
may  not  be  sold  by  the  lender  until  the 
loan  has  been  fully  disbursed  to  the 
borrower.  The  guaranteed  portion  of  a 
line  of  credit  will  never  be  sold  or 
assigned  by  the  lender  except  as 
provided  in  paragraph  III  of  Form  FmHA 
1980-38.  "Lender's  Agreement  (Line  of 
Credit)." 

(c)  The  amount  to  be  entered  in  the 
blank  in  paragraph  DC.  C.5.  of  Form 
FmHA  449-35  "Lender's  Agreement"  or 
paragraph  K.  CS.  of  Form  FmHA  1980- 
38  for  a  loan  secured  by  chattels,  will  be 
the  lesser  of  $10,000  or  20  percent  of  the 
loan/line  of  credit  for  OL  loan/line  of 
credit  purposes. 

Administrative 

A  Section  19e0.61(a).  The  original  Form 
FmHA  449-35  or  Fom  FmHA  1980-83  will  be 
kept  in  the  County  Office. 

B.  SecUon  19B0.61(bKl).  Copy(ies)  of  the 
Loan  Note  Guarantee(8)  or  Contract  of 
Guaranteefs)  will  be  kept  in  the  (bounty 
Office.  Additional  copyjies)  may  be  retained 
by  the  State  Office. 

C  SecUon  19e0.61(b)(3).  For  reporting 
purposes  where  multi-notes  are  issued,  the 
loan  will  be  counted  as  one  loan  regardless  of 
the  number  of  notes  issued 

M  1960.1 19-1M0.121    (Reservedl 

§1960.122    Subetitulion  of  lenders. 

With  prior  written  approval  of  the  FmHA 
State  Director,  a  new  eligible  lender  may  be 
substituted  for  the  original  provided  the  new 
lender  agrees  in  writing  to  sssume  all 
servicing  and  other  responsibilities  of  the 


original  lender  and  acquires  the 
unguaranteed  portion  of  the  loan.  Such 
substitution  may  be  made  without  the 
holder's  consent  but  not  without  notice  to 
holder(s)  by  the  substituted  lender.  The  new 
lender  will  execute  Form  FmHA  449-35  or 
Form  FmHA  1960-38  at  the  same  time  of  the 
substitution.  After  approval  of  the  lender. 
Form  FmHA  1960-4Z  "Notice  of  Substitution 
of  Lender,"  will  be  completed  by  the  FmHA 
servicing  representative  and  mailed  to  the 
Finance  Office. 

§196ai23    Transfer  and  assumption  of 
Farmer  Program  ioans. 

(a)  All  transfers  and  assumptions  must  be 
approved  in  writing  by  FmHA.  Such  transfers 
and  assumptions  must  t>e  to  an  eligible 
applicant.  EM  actual  loss  loans  may  only  be 
transferred  to  a  co-obligor.  All  transfers  and 
assumptions  must  meet  the  requirements  of 
Exhibit  M  of  Subpart  G  of  Part  1940  of  this 
chapter. 

(h)  The  transferee  wrill  submit  Form  FmHA 
410-1  "Application  for  FmHA  Services,"  and 
other  needed  information  to  the  lender  for 
evaluation. 

(c)  In  accordance  with  the  Food  Security 
Act  of  1965  (Pub.  L  99-196),  after  December 
23. 1985.  if  an  individual  transferee  or  any 
member,  stockholder,  partner,  or  joint 
operator  of  an  entity  transferee  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing,  harvesting  or 
storing  a  controlled  substance  (see  21  CFR 
Part  130a  which  is  Exhibit  C  to  Subpart  A  of 
Part  1941  of  this  chapter  and  is  available  in 
any  FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  the  approval 
of  the  transfer  and  assumption  in  any  crop 
year,  the  individual  or  entity  shall  be 
ineligible  for  a  transfer  and  assumption  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and  the 
four  succeeding  years.  Applicants  «vill  attest 
on  Form  FmHA  410-1  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not  been 
convicted  of  such  crime  after  December  23. 
1985. 

(d)  When  a  transfer  and  assumption  occurs 
and  the  transferee  has  an  outstanding  insured 
or  guaranteed  FO,  SW  or  RL  loan,  the 
borrower's  total  unpaid  principal  insured  and 
guaranteed  indebtedness  for  these  loans  may 
not  exceed  the  lesser  of  $300,000  or  the 
market  value  of  the  farm  or  other  security. 
When  the  transferee  is  indebted  for  an  OL 
loan/line  of  credit  the  transferee's  total 
insured  and  guaranteed  OL  principal  balance 
may  not  exceed  S400.000  at  the  time  of  the 
transfer  and  assumption. 

(e)  Available  transfer  and  assumption 
options  to  eligible  applicants  include 
transferring  the  total  indebtedness  to  another 
borrower  on  the  same  terms,  or  on  different 
terms  not  to  exceed  those  terms  for  which  an 
initial  loan/line  of  credit  can  be  made. 

(f)  In  any  transfer  and  assumption  case,  the 
transferor,  including  any  guarantor(s),  may  be 
released  from  liability  by  the  lender  with 
FmHA  written  concurrence  only  when  the 
value  of  the  collateral  being  transferred  is  at 
least  equal  to  the  amount  of  the  loan  or  the 
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line  of  credit  ceiling  for  Contracts  of 
GuaraDtee.  If  the  tranafer  is  for  leas  thaa  this: 

(1)  FmHA  must  detennine  that  the 
traaafaror  has  no  resaonable  debt-paying 
ability  cooaidering  assets  and  income  at  the 
•ime  of  the  transfer. 

(2)  FmHA  County  Comaittee  must  cartify 
that  the  transferor  has  cooperated  in  good 
faith,  used  due  diligence  to  maintain  no 
collateral  againat  loaa.  and  has  otherwise 
fulliUed  all  of  the  regulations  of  this  subpart 
to  the  best  of  the  transferor's  ability. 

(g)  Any  proceeds  received  from  the  sale  of 
security  before  a  transfisr  and  assumption 
will  be  credited  to  the  transferor's  guaranteed 
loan  debt  in  inverse  order  of  maturity  before 
the  transfer  and  assumption  transaction  is 
dosed. 

(h)  The  lender  is  responsible  for  getting  an 
appraisal  of  the  fair  market  value  of  all  the 
collateral  securing  the  loan/line  of  credit 
Subject  to  the  approval  of  the  transferor  and 
transferee,  an  appraisal  can  be  made  by 
either  independent  fee  appraisen  or  qualified 
appraisers  on  the  lender's  staff.  Appraisen 
must  meet  the  qualifications  outlined  in 
I  lflm.l13(dK9Kii)  of  this  subpart.  The 
appraisal  report  f^  and  other  related  coats 
will  be  paid  by  the  tiansfetoi  and  the 
transferee,  as  they  agree. 

(i)  The  market  value  of  the  security  being 
acquired  by  the  transferee,  plus  any 
additional  sacnrity  the  transferee  proposes  to 
give,  moat  be  adequate  to  secure  the  balance 
of  the  total  guaranteed  loan /line  of  credit 
ceiling  for  Contracts  of  Guarantee,  plus  any 
prior  lient. 

(i)  If  any  cash  downpayment  is  aiade.  it 
may  be  paid  directly  to  the  transferor  at 
paynent  for  the  transferor's  equity  in  the 
project  provided: 

(1)  The  lender  recommends  and  FmHA 
approves  the  cash  downpaynent  be  released 
to  the  transferor. 

(2)  Any  downpayment  that  is  made  by  the 
transfeiva  to  the  transferor  does  not  suspend 
the  tranaiaree's  obtigation  to  continue  to 
make  the  guarantoad  lanii/liiii  of  credit 
payments  as  they  oosaa  diia  oader  the  terras 
of  the  assumption. 

(3)  The  transferor  agrees  not  to  take  any 
actions  against  the  transferee  in  connection 
with  such  transfer  in  the  futura  without  fint 
obtaining  the  approval  of  FmHA  and  the 
lender. 

(4)  The  lender  determines  that  the 
transferee  has  the  ability  to  repay  the 
guaranteed  debt  assumed  and  any  other 
indebtedness. 

(k)  The  lender  will  Issue  a  statement  to 
Fmf  lA  that  the  debt  can  be  properly 
transferred  and  the  conveyance  instruments 
must  be  filed,  registered,  or  recorded,  as 
appropriate,  and  must  be  legally  sufficienL 

(1)  FmHA  will  not  guarantee  any  additional 
loans  to  provide  equity  funds  for  a  transfer 
and  assumption. 

(m)  The  assumption  will  be  made  on  the 
lender's  form  of  assumption  agreement. 

(n)  The  assumption  agreement  must 
contain  the  FmiiA  case  number  of  the 
transferor  and  transferee. 

(o)  The  assumption  agreement  may  change 
loan  terms  and/or  interest  rates  only  if  a  new 
Loan  Note  Guarantee  or  Contract  of 
Guarantee  will  be  executed. 


(p)  In  the  case  of  a  transfer  and  assumption 
at  the  same  ralaa  and  terms  the  lender  must 
give  any  hoider(s)  notice  of  the  transfer  and 
notioa  that  future  payments  will  be  made 
under  a  dtAsrent  name  and  case  number.  It  is 
fte  lendar'a  raaponaibiKty  to  see  that  the 
traaafar  aad  aaa«Hptton  is  noted  on  all 
originals  of  the  Loan  Note  Guarantee  or 
Contract  of  Guarantee.  The  lender  must 
provide  FmHA  with  a  copy  of  the  transfer 
and  asaumptioa  agreement 

(q)  Before  aUowing  a  transfer  and 
assumption  at  thfftnnt  rates  and  terms,  the 
leader  must  conault  with  any  holderts).  if  the 
holdei^s)  consents  in  writing  to  the  tiiange  in 
ratea  and  terms,  the  lender  mast  provide 
FmHA  with  documentation  of  the  holdera 
concurrence  and  a  copy  of  the  transfer  and 
assumption  agreement  and  nrast  note  the 
tranafer  and  aaaumption  on  ail  originab  of 
the  Loan  Note  Guarantee  or  Contract  of 
Guarantee. 

Admin  iatrative 

A.  Loan  approval  offidak  may  consent: 
1.  To  all  traaafar  aad  aaaomption  cases. 
Z.  To  the  release  of  the  transferor  and 

guarantorfs)  from  liability  on  the  loan  or  line 
of  credit  agreement.  The  approval  official  wiH 
notify  the  lender  and  the  appropriate  parties 
of  the  decision  in  uniting. 

3.  To  any  changes  in  the  loan  or  line  of 
credit  terms  and/or  interest  rates  provided 
the  holderfs),  if  any.  and  lender  agree. 

B.  The  Lomi  Note  Guarantee  or  Contract  of 
Guarantee  will  be  endorsed  in  the  space 
provided  on  the  form. 

C  A  copy  of  the  Assumption  Agreement 
win  be  retained  in  the  County  Office  file.  The 
County  Supervisor  will  notify  the  Finance 
Office  of  all  approved  transfer  and 
assumption  cases  so  that  Finance  Office 
records  may  be  adjuatad  accordingly.  This 
«vill  be  accomplished  by  sending  completed 
Forms  FmHA  1880-7.  "Notification  of 
Transfer  and  Assumption  of  a  Guaranteed 
Loan. '  FmHA  1960-51.  "Add.  Change,  or 
Delete  Guaranteed  Loan  Record."  and.  for 
new  borrowers.  FmHA  1980-50  to  the 
Financa  Office. 


I19M.124    CofMeMaMen, 


(a)  General  requirements.  All  borrowera 
are  expected  to  repay  their  loans  according 
to  the  planned  repayment  schedule. 
However,  circumstances  may  arise  which 
will  not  permit  borrowers  to  pay  as 
scheduled.  When  rescheduling, 
reamortization.  or  deferral  will  assist  in  the 
orderly  collection  of  a  loan,  such  action  may 
be  taken  upon  prior  concurrence  given  by 
FmHA  provided 

(1)  The  borrower  meets  the  eligibility 
requirements  for  an  initial  loan  guarantee 
and  the  lender's  security  position  would  not 
be  adversely  affected.  For  FO.  SW  loans  and 
OL  loans/lines  of  credit  refer  to  this  subpart 
for  these  requirements.  For  EM  loans  refer  to 
Subpart  D  of  Part  1945  of  this  chapter  for 
eligibility  and  security  requirements.  For  RL 
loans  refer  to  SW  eligibility  and  security 
requirements  as  set  out  in  this  subpart. 

(2)  The  action  will  etisure  that  the 
borrower  will  be  able  to  continue  the 
fanning  or  ranching  operation. 


(3)  Any  delinquency  is  due  to 
circumatancea  beyond  the  borrower'* 
control.  Circumstance*  beyond  the 
borrower's  control  are  limited  to  one  of 
the  following: 

(i)  A  reduction  in  income  has  occtured 
which  is  not  due  to  inadequate  or  poor 
financial  management  decisions,  such  as 
untimely  marketing  practices  which 
might  occur  when  a  borrower  has 
forward  contracted  and  the  price 
continues  to  Increase. 

(ii)  Unforseen.  but  essential,  farm 
expenses  and/or,  in  the  case  of 
individual  borrowers  and  the  partners, 
joint  operators,  stockholders  and 
members  who  operate  the  farm, 
essential  family  Uving  expenses. 

(iii)  A  natural  disaster,  such  as  a 
drought  or  flood,  regardless  of  whether 
the  area  has  been  declared  a  disaster 
area. 

(4)  The  borrower  has  acted  in  good 
faith  by  demonstrating  sincerity  and 
honesty  in  meeting  agreements  Mnth. 
and  promises  made  to,  the  lender.  Tliis 
includes  cooperating  in  servidag  the 
account  and  maintaining  the  security; 

(5)  The  lender  determines  that  a 
positive  cash  flow  cannot  be  developed 
with  the  existing  repayment  schedule, 
but  can  be  developed  with  revised 
repayment  terms: 

(6)  Any  holder(s)  agrees  in  writing  to 
the  rescheduling,  reamortization,  and 
deferral.  The  holder(s)  must  understand 
that  they  will  not  receive  any  payments 
from  the  lender  or  from  FmHA  during 
any  deferral  period. 

(7)  No  interest  is  ever  charged  on 
interest. 

(b)  Consolidation  and  rescheduling. 
(1)  liie  term  "consolidate"  means  to 
combine  the  outstanding  principal  and 
interest  balances  of  two  or  more  EM 
loans  made  for  operating  (Subtitle  B) 
purposes  or  two  or  more  OL  Loans.  An 
existing  OL  line  of  credit  loan  may  only 
be  consolidated  with  a  new  OL  line  of 
credit  loan  if  the  terms  (to  make 
advances  as  well  as  final  matmity  date) 
of  the  new  OL  line  of  credit  are  within 
the  terms  of  the  existing  OL  line  of 
credit  agreement. 

(2)  The  term  "rescheduling"  means  to 
rewrite  the  rates  and/or  terms  of  a 
single  note  or  line  of  credit  agreement 
which  acknowledges  indebtedness  for  a 
loan  made  for  operating  purposes  (EM 
loan  or  OL  loan/line  of  credit). 

(3)  EM  loans  made  for  operating  loan 
purposes  may  be  consolidated  only  with 
other  EM  loans  made  for  operating  loan 
purposes,  including  EM  loans  for  annual 
operating  purposes  and  EM  major 
adjustment  loans  for  operating  (Subtitle^ 
B)  purposes.  OL  Loan  Note  Guarantee 
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loans  may  be  consolidated  only  with 
other  OL  Loan  Note  Guarantee  loans. 

(4)  An  EM  loan  made  for  operating 
loan  purposes  or  an  OL  loan/line  of 
credit  may  be  rescheduled  when  it  is  in 
the  best  interest  of  the  borrower  and  the 
lender  to  do  so. 

(5)  EM  loans  for  actual  losses,  EM 
major  adjustment  loans  for  real  estate 
purposes.  OL  loans  secured  by  real 
estate.  OL  Contract  of  Guarantee  line  of 
credit  with  unlike  terms  and  OL  loans/ 
lines  of  credit  with  outstanding  interest 
rate  buydown  a^eement  or  shared 
appreciation  agreement  will  not  be 
consolidated. 

(6)  There  is  no  limit  on  the  number  of 
times  a  consolidation  or  rescheduling 
action  may  take  place  provided  all  the 
interest  payments  are  being  made  and  a 
principal  payment  is  made  which  is  at 
least  equal  the  amount  of  depreciation 
on  the  secnrity. 

(7)  Unless  a  note  or  line  of  ccedit 
agreement  being  rescheduled  is 
consolidated  with  one  or  more  notes  or 
lines  of  credit  agreements  at  the  time  of 
the  rescheduling,  no  new  note  or  line  of 
credit  agreeaient  will  be  taken  when  a 
loan/line  of  credit  is  reschednled. 
Instead,  the  existing  note  or  line  of 
credit  agreement  wifl  be  modified  by 
attaching  an  "allonge"  or  other  legally 
effective  amendment,  evidencing  the 
revised  repayment  schedule  and  any 
interest  rate  change.  When  a  note  or  line 
of  credit  agreement  being  rescheduled  is 
also  being  consolidated  with  one  or 
more  other  notes  or  fines  of  credit 
agreeaient,  then  a  new  note  evidencing 
the  consolidated  indebtedness  will  be 
taken. 

(8)  The  interest  rate  for  a  consolidated 
or  rescheduled  EM  loan  for  operating 
purposes  will  be  the  current  rate 
established  by  the  Secretary  of 
Agriculture  for  similar  type  loans  in 
effect  at  the  time  of  action.  This 
information  is  available  from  any  FmHA 
office  (See  FmHA  Instruction  44ai. 
Exhibit  B). 

(9)  The  interest  rate  for  a  consolidated 
OL  loan  or  rescheduled  OL  loan/line  of 
credit  will  be  the  negotiated  rate  agreed 
upon  by  the  lender  and  the  borrower 
subject  to  the  limitations  set  out  in 

§  1980.175(6)  of  this  subpart  If  the 
consolidated  OL  loan  or  rescheduled  OL 
loan/line  of  credit  still  has  an 
outstanding  interest  rate  buydown 
agreement  in  effect  at  the  time  of 
consolidation  or  rescheduling,  the 
interest  rate  will  remain  the  same  during 
the  balance  of  the  buydown  agreement 
period. 

(1(^  A  rescheduled  note  or  the  new 
note  which  exists  after  a  consolidation 
of  two  or  more  loans  mast  be  repaid 
over  a  period  not  to  exceed  Hfteen  (15) 


years  from  the  date  of  the  action,  unless 
the  note  evidei>ces  a  loan  made  solely 
for  recreation  and/or  nonfarm 
enterprise  purposes,  in  which  case  it 
must  be  repaid  over  a  period  not  to 
exceed  seven  (7)  years  from  the  date  of 
the  action.  A  rescheduled  OL  line  of 
credit  agreement  must  be  repaid  over  a 
period  not  to  exceed  seven  (7)  years 
from  the  date  of  the  action:  however,  a 
new  OL  line  of  credit  agreement  that 
exists  after  consolidating  an  existing 
line  of  credit  with  a  new  line  of  credit 
cannot  exceed  the  terms  (to  make 
advances  as  well  as  final  maturity  date) 
of  the  existing  line  of  credit  agreement 
Balloon  payments  are  prohibited, 
however,  the  loan  can  be  rescheduled  in 
unequal  amortized  installments, 
provided  the  current  year  and  any 
typical  year  plan(8)  demonstrate  that 
these  installments  will  be  used  only  in 
those  cases  where  a  new  enterprise  is 
being  established,  developing  a  farm,  or 
during  recovery  from  economic  reverses. 
The  consolidation  will  be  reported  to  the 
Finance  Office  with  Form  FmHA  1980- 
19,  "Guaranteed  Loan  Gosing  Report," 
along  with  a  memorandum  identifying 
which  loans  are  being  consolidated. 

(11)  When  a  consolidation  occurs,  a 
new  Form  FmHA  449-34  will  be 
exetnited. 

(12)  When  a  consoKdation  occurs,  the 
new  note  or  line  of  credit  agreement  will 
describe  the  note(s)  or  line  of  credit 
agreement(s)  being  consolidated  and 
will  state  that  the  indebtedness 
evidenced  l^  such  note(s)  or  line  of 
credit  agreement(8)  is  not  satisfied  The 
original  notefs)  or  line  of  credit 
agreementfs)  will  be  retained  for 
identification  purposes. 

(c)  Reamortization.  The  term 
"reamortize"  means  to  rearrange  the 
rates  and/or  terms  of  a  loan(s)  made  for 
real  estate  purposes,  i.e..  FO,  SW.  RL. 
EM  actual  loss  loans  having  basic 
security  consisting  of  real  estate,  and 
EM  major  adjustment  loans  made  for 
real  estate  (Subtitle  A)  purposes. 
Scheduled  payments  may  be  rearranged 
over  the  remaining  term  of  the  original 
repayment  period  established  for  the 
loan  or  assumption  agreement  (new 
terms),  or  be  rearranged  over  a  period 
not  to  exceed  the  maximum  statutory 
period  which  is  set  at  40  years  from  the 
date  of  the  original  nota 

(1)  No  new  note  will  be  taken  when  a 
loan  is  reamoriized.  instead,  the  existing 
note  will  be  modified  by  attaching  an 
"allonge"  at  other  legally  effective 
amendment,  evidencing  the  revised 
repayment  schedule  and  any  interest 
rate  change. 

(2)  The  interest  rate  for  a  reamortized 
EM  actual  loss  loan  will  be  at  the  same 
rate  as  the  original  loan. 


(3)  The  interest  rate  for  a  reamortized 
EM  major  adjustment  loan  for  real 
estate  purposes  will  be  the  curreat 
market  rate  in  effect  for  similar  type 
loans  at  the  time  of  reamortizatioa  as 
established  by  the  Secretary  of 
Agriculture,  lliis  information  is 
available  from  any  FmHA  office.  (See 
FmHA  Instruction  440.1.  Exhibit  B). 

(4)  The  interest  rate  for  a  reamortized 
FO  or  SW  loan  will  be  the  negotiated 
rate  agreed  upon  by  the  lender  and  the 
borrower  at  die  time  of  the  action 
subject  to  the  limitations  set  out  in 

SS  1980.180  and  1980.185  of  this  sobparl 
as  applicable.  The  interest  rate 
limitation  set  out  in  these  sections  will 
also  apply  when  RL  loans  are 
reamortized.  If  the  reamortized  FO  or 
SW  loan  still  has  an  outstanding  interest 
rate  buydown  agreement  in  effect  at  the 
time  of  reamortization.  the  interest  rate 
will  remain  the  same  during  the  balance 
of  the  buydown  agreement  period. 

(d)  Deferral  The  term  "defer"  means 
to  postpone  the  payment  of  prindpel 
and/or  interest  on  an  FO,  SW,  RL,  CH.  or 
EM  loan  or  OL  line  of  cretfiL  Principai 
may  be  deferred  in  whole  or  in  part 
Interest  may  be  deferred  only  in  part  A 
partial  payment  of  interest  wrill  be 
reqidred  diuing  the  deferment  period. 

(1)  Deferred  interest  will  not  be 
capitalized 

(2)  Payments  may  be  deferred  for  no 
more  than  five  years,  but  in  no  case  will 
the  deferral  period  extend  beyond  the 
final  due  date  of  the  note. 

(3)  The  lender  must  determine,  and 
FmHA  must  concur,  that  scheduled 
payments  cannot  be  made  for  reasons 
beyond  the  borrower's  control  as 
defined  in  paragraphs  (a)(3)(i)  and  (ii)  of 
this  section  and  must  also  determine 
that  there  are  reasonable  prospects  that 
the  borrower  will  be  able  to  resume  full 
payments  at  the  end  of  the  deferral 
period. 

(e)  Principal  limit  Tbe  rescheduled/ 
reamortized  note  or  line  of  credit 
agreement  which  exists  after  a 
consolidation  occurs  will  not  increase 
the  amount  of  principal  which  the 
borrower  would  have  been  required  to 
pay  if  the  rescheduling  reamortizatioa 
or  consolidation  had  not  been  made. 

(f)  Lien  priority.  Additional  security 
instruments  will  be  required  if  needed  to 
maintain  lien  priority  or  to  protect  the 
interests  of  the  lender  and  FmHa. 

S190ai2S    OaMwrHadoum. 

(a)  General  requirements.  In  addition 
to  the  authorities  available  in  §  1980.124 
of  this  subpart  to  consolidate, 
reschedule,  reamortize  and/or  defer  a 
guaranteed  loan/line  of  credit,  whether 
or  not  that  loan/line  of  credit  agreement 
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is  delinquent,  and  the  authority 
available  in  Exhibit  D  concerning  an 
Interest  Rate  Buydown.  a  lender  may 
only  write  down  a  delinquent 
guaranteed  loan/line  of  credit 
agreement  in  amounts  sufficient  to 
permii  the  borrower  to  develop  a 
feasible  plan  of  operation.  Such  action 
may  be  talcen  with  the  written  approval 
of  FmHA  provided: 

(1)  The  borrower  cannot  demonstrate 
a  positive  cash  flow  projection  on  all 
income  and  expenses,  including  debt 
service,  after  consideration  is  given  to 
servicing  the  loan  or  line  of  credit 
agreement  using  the  authorities 
provided  in  S  1980.124  of  this  subpart.  If 
a  positive  cash  flow  projection  can  be 
achieved  using  these  authorities,  then 
the  loan  or  line  of  credit  agreement  will 
be  consolidated,  rescheduled, 
reamortized  and/or  deferred,  and  no 
write  down  will  take  place.  If  a  positive 
cash  flow  cannot  be  achieved  and  the 
lender  contemplates  an  interest  rate 
reduction  in  connection  with  the  write 
down,  the  borrower  may  be  considered 
for  an  Interest  Rate  Buydown  under 
Exhibit  0  of  this  subpart.  If  the  proposed 
interest  rate  reduction  results  in  a 
positive  cash  flow  and  the  lender  can 
achieve  a  positive  cash  flow  at  the  end 
of  the  Interest  Rate  Buydown  period,  the 
interest  rate  reduction  and  the  write 
down  may  be  approved,  providing  the 
remaining  requirements  in  this 
paragraph  can  be  met 

(2)  The  loan  or  line  of  credit 
agreement  if  written  down,  will  result  in 
a  net  recovery  to  the  lender,  during  the 
term  of  the  loan  or  line  of  credit 
agreement  as  written  down,  that  would 
be  more  than  or  equal  to  the  net 
recovery  to  the  lender  from  the 
borrower  through  bankruptcy  or  from  an 
Involuntary  liquidation  or  foreclosure  of 
the  security  for  the  loan  or  line  of  credit. 
The  calculations  to  be  used  in  making 
this  determination  are  found  in 
paragraph  (b)  of  this  section. 

(3)  The  requirements  found  in 

S  1980.124(a)(2)  through  (a)(5)  of  this 
subpart  are  met 

(4)  After  being  asked  by  the  lender, 
other  creditors  of  the  borrower  may 
agree  to  voluntarily  adjust  their  debts  as 
outlined  in  Subpart  A  of  Part  1903  of  this 
chapter.  If  other  major  creditors  of  the 
borrower,  other  than  those  that  are  fully 
collateralized  agree  to  participate  in 
developing  a  restructuring  plan  or  agree 
to  participate  in  a  State's  farm 
mediation  program,  then  the  write  down 
may  be  approved,  providing  the 
remaining  requirements  in  this 
paragraph  can  be  met  Failure  of  such 
creditors  to  agree  to  participate  will  not 
preclude  use  of  a  wrrite  down  if  the 
lender,  with  FmHA's  concurrence. 


determines  that  a  write  down  results  in 
the  least  cost  to  the  lender. 

(5)  If  the  borrower  owns  real  estate 
which  secures  the  loan,  the  borrower 
must  sign  a  shared  appreciation 
agreement,  as  further  speciHed  in 
paragraph  (c)  of  this  section,  covering 
the  amount  written  down. 

(6)  Any  holder  must  agree  to  the  write 
down  in  writing.  If  the  holder  does  not 
agree  to  this  action,  the  leader  must 
repurchase  the  unpaid  portion  of  the 
loan  from  the  holder  before  the  write 
down  may  be  approved. 

(7)  If  a  line  of  credit  is  written  down, 
no  further  advances  may  be  made  under 
that  agreement  and  the  principal  amount 
remaining  after  the  write  down  fixes  the 
principal  amount  covered  by  the 
guarantee. 

(8)  The  lender  will  obtain  FmHA 
approval  of  the  proposed  write  down  by 
submitting  to  the  County  Supervisor  the 
following: 

(i)  A  cash  flow  statement  indicating 
the  borrower  can  pay  all  necessary 
expenses  and  service  all  debt  after  the 
write  down. 

(ii)  A  cturent  appraisal  of  the  property 
securing  the  loan. 

(iii)  An  estimate  of  lender's  cost 
relating  to  an  involuntary  liquidation  or 
bankruptcy  including  disposal  of  any 
property  taken  into  inventory. 

(iv)  A  proposed  estimated  loss  claim. 

(v)  A  current  balance  sheet  for  the 
borrower. 

(9)  If  the  borrower  has  both  a  line  of 
credit  and  a  loan,  the  lender  will  write 
down  the  line  of  credit  before 
consideration  «vill  be  given  to  a  write 
down  of  the  loan. 

(10)  The  debt  write  down  will  be  on 
principal  first  and  then  accrued  interest 
if  needed. 

(b)  Value  determination.  The  lender 
must  determine  the  recovery  value  of 
the  security  and  the  value  of  the  written 
down  loan  or  line  of  credit  agreement  in 
order  to  determine  the  net  recovery  from 
a  bankruptcy  or  an  involtintary 
liquidation  of  the  loan  or  line  of  credit 
These  determinations  will  be  done  as 
follows: 

(1)  The  recovery  value  of  the  security 
will  be  based  on  Uie  amount  of  the 
current  appraised  value  of  the  security 
less  the  estimated  costs  associated  with 
liquidation  and  disposition  of  the  loan/ 
line  of  credit  security. 

(i)  The  current  appraised  value  will  be 
determined  by  an  independent  appraiser 
selected  by  the  lender  and  approved  by 
FmHA.  The  appraisal  fee  wilfb^fthared 
equally  by  the  lender  and  FmHA. 

(ii)  Any  lease  income  estimated  to  be 
generated  while  the  property  is  in  the 
lender's  inventory  will  be  calculated  to 


offset  any  of  the  estimated  cost  items 
listed  in  paragraph  (iii)  below. 

(iii)  The  estimated  costs  associated 
with  liquidation  and  disposition  include 
the  following: 

(A)  The  payment  of  prior  liens; 

(B)  Taxes  and  assessments, 
depreciation,  management  costs,  yearly 
percentage  decrease  or  increase  in  the 
value  of  the  property,  and  lost  interest 
income,  each  calculated  for  the  lender's 
average  holding  period,  in  the  State  in 
which  the  property  is  located,  for  the 
type  of  property  involved; 

(C)  Resale  expenses,  such  as  repairs, 
commissions,  and  advertising:  and 

(D)  Other  reasonable  and  necessary 
administrative  costs  and  expenses, 
including  attorney's  fees,  that 
customarily  are  incurred  in  such 
liquidation  and  disposition. 

(2)  The  value  of  the  written  down 
loan/line  of  credit  agreement  will  be 
based  on  the  present  value  of  payments 
that  the  borrower  would  make  to  the 
lender  if  the  loan/line  of  credit  terms 
were  modified  using  any  combination  of 
the  authorities  provided  in  55  1980.124 
and  1980.125  of  this  subpart  or  an 
interest  rate  buydown  as  provided  in 
Exhibit  D  of  this  subpart. 

(3)  The  loan  may  be  written  down 
with  FmHA's  approval  if  the 
calculations  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section  show  that 
the  net  recovery  to  the  lender,  during  the 
term  of  the  loan  or  line  of  credit 
agreement  as  written  down,  would  be 
more  than  or  equal  to  the  net  recovery 
to  the  lender  from  the  borrower  through 
bankruptcy  or  from  an  involuntary 
liquidation  or  foreclosure  of  the  security. 

(c)  Shared  Appreciation  Agreement.  If 
the  loan/hne  of  credit  agreement  is  to  be 
written  down  in  accordance  with  this 
section  and  there  is  real  estate  which  is 
security  for  the  loan/line  of  credit 
agreement,  then  the  borrower  must  enter 
into  an  agreement  that  provides  for 
recapture  of  a  portion  of  any 
appreciation  in  the  value  of  the  real 
estate  securing  the  remaining  loan/line 
of  credit  after  write  down.  This 
agreement  is  Exhibit  F  to  this  subpart 
and  is  entitled  "Shared  Appreciation 
Agreement"  The  lender  will  provide  a 
copy  of  the  shared  appreciation 
agreement  to  FmHA. 

(1)  The  shared  appreciation  agreement 
will  have  a  term  not  to  exceed  10  years 
from  the  date  of  the  shared  appreciation 
agreement  and  provide  for  the  recapture 
of  appreciation  on  real  estate  based  on 
the  difference  between  the  appraised 
market  value  of  the  real  estate  at  the 
time  the  loan/line  of  credit  agreement  is 
written  down  and  at  the  time  of 
recapture. 
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(2)  The  shared  appreciation  agreement 
wilt  provide  that  the  amount  recaptured 
will  be  75  percent  of  the  appreciated 
value  of  the  real  estate  if  the  events 
described  in  paragraph  (c)(3)  of  this 
section  occur  within  4  years  of  the  write 
down,  and  50  percent  of  such  value  if 
the  recapture  occurs  during  the 
remaindier  of  the  term  of  the  agreement 

(3)  Recapture  of  the  appreciated  value 
of  the  real  estate  will  occur  either  at  the 
end  of  the  term  of  the  shared 
appreciation  agreement  or  at  the  time 
the  real  estate  is  conveyed,  the  loan/line 
of  credit  agreement  is  repaid,  or  the 
borrower  ceases  farming,  whichever 
occurs  earlier.  Transfer  of  title  to  the 
borrower's  spouse  on  the  borrower's 
death  will  not  be  treated  as  a 
conveyance  for  the  purpose  of  recapture. 

(4)  Any  amoxmt  recaptured  wiff  be 
shared  on  a  pro-rata  basis  between  the 
lender  and  FmHA  as  provided  in 
paragraph  XIV  of  Form  FmHA  449-35  or 
paragraph  XIV  of  Form  FmHA  1980-38. 

(5)  In  no  case  will  the  amount 
recaptured  exceed  the  amount  of  debt 
written  down. 

(d)  Additional  requirements.  (1)  The 
lender  will  use  an  addendum  to  the 
existing  note  or  line  of  credit  agreement 
which  refiects  the  write  down  of  the 
debt  and  the  existence  of  any  shared 
appreciation  agreement 

(2)  If  the  interest  rate  is  changed,  the 
interest  rate  will  be  the  negotiated  rate 
agreed  upon  by  the  lender  and  the 
borrower,  subject  to  the  provisions  of 

5  1980.124  (b)  (8)  and  [9]  and  (c)  (2).  (3). 
and  (4)  of  this  subpart  depending  on  the 
type  of  loan  involved. 

(3)  The  lender  must  attach  the  original 
of  Exhibit  F  of  this  Subpart  to  the 
promissory  note  oc  line  of  credit 
agreement  which  evidences  a  loan^ine 
of  credit  agreement  that  is  written  down 
and  to  the  Loan  Note  Guarantee  or 
Contract  of  Guarantee.  If  a  holder  is 
involved,  a  copy  of  Exhibit  F  will  be 
attached  to  the  original  Form  FmHA 
449-38,  "Assignment  Guarantee 
Agreement."  along  with  a  copy  of  the 
note  and  Loan  Note  Guarantee.  A  copy 
of  Exhibit  F  will  be  kept  rn  the  County 
Ofiice  and  attached  to  the  appropriate 
Loan  Note  Guarantee  or  Contract  of 
Guarantee. 

(4)  As  provided  by  paragraph  XI  C  2 
of  Form  FmHA  449-35.  the  lender  will 
remit  to  the  holder  the  hokier's  pro-rata 
share  of  any  estimated  loss  daim 
payments  made  by  FmHA  after  &w 
write  down. 

(5)  Additional  security  instruments 
will  be  required  if  needed  to  maintain 
lien  priority  or  to  protect  the  interests  of 
the  iendcr  and  FmHA.  In  addition,  if 
Exhibit  F  i>  executed,  the  lender  ia 
responsible  fw  making  sure  thaf  the 


security  instnunents  also  assure  future 
collection  of  any  appreciation  in  the  real 
property  covered  by  Exhibit  F. 

(6)  The  maximum  amount  of  loss 
payment  associated  with  a  loan/line  of 
credit  agreement  which  has  been 
written  down  will  not  exceed  the 
percentage  of  the  guarantee  multiplied 
by  the  difference  between  the 
outstanding  principal  and  interest 
balance  of  the  loan/line  of  credit  before 
the  write  down  and  the  outstanding 
balance  of  the  loaa/line  of  credit  after 
the  write  down.  The  lender  will 
complete  Form  FmHA  449-30,  "Loan 
Note  Guarantee  Report  of  Loss,"  to 
receive  its  pro-rata  share  of  any  loss 
sustained. 

(7)  During  the  perixxl  of  time  in  which 
the  shared  appreciation  agreement  is  in 
effect  a  note  or  line  of  creidit  agreement 
which  has  been  written  down  cannot  be 
consolidated.  . 

§i9eaias  wsdtoiiow. 

Various  States  have  mediation 
programs,  which  are  designed  to  assist 
farm  borrowers  and  their  creditors  in 
resolving  financial  dispiites  through  the 
process  of  mediation.  Where  a  State  has 
such  a  farm  credit  mediation  program, 
the  lender  shall  participate  in 
accordance  with  the  rules  of  that 
system.  The  lender  must  not  agree  to 
any  proposals  concerning  the  rewriting 
of  the  terms  of  the  guaranteed  loan 
which  do  not  comply  with  the  provisions 
of  Subpart  A  of  this  Part  and  this 
Subpart,  especially  5  9  1900.124  and 
1480.125.  Any  agreements  reached  as  a 
result  of  such  mediation  must  have  prior 
concurrence  by  the  Slate  Director  or 
designee.  FmHA  is  not  bound  by  any 
agreements  developed  in  mediation  or 
findir^  of  the  mediator  unless  FmHA 
agrees  to  them  in  writing. 

SS  19M.127— 19M.12»   [Reaarvedl 

§  1980.129    Planning  and  parfonninQ 
davalopfnant 

The  lender  is  responsible  for  seeing 
that  any  buildings  or  other 
improvements  or  major  land 
development  to  be  paid  for  with  loan 
fimds  are  properly  completed  within  a 
reasonable  period  of  time.  The  security 
must  be  free  of  any  mechanic's, 
materialmen's  or  other  liens  which 
would  affect  the  priority  of  the  lien 
which  the  lender  told  FmHA  would  be 
taken  on  the  security.  All  major 
construction,  major  repairs,  and  major 
land  development  must  be  performed 
under  contract.  As  soon  as  such 
construction,  repair,  or  land 
development  involving  the  use  of  loan 
funds  has  been  completed  in  accordance 
with  the  plans  and  specifications.  Form 
FmHA  449-11,  'Certificate  of 


Acquisition  or  Constniction,"  will  be 
completed  and  given  to  the  County 
Supervisor.  This  form  wiQ  be  used  by  a 
lender,  borrower,  and/or  contractor  to 
certify  that  the  security  has  been 
acquired  or  the  construction  completed. 

fai  connection  with  construction  the 
lender  is  responsible  for 

(a)  Making  sure  there  is  compliance 
with  applicable  laws,  ordinances,  codes 
and  regulations,  including  FmHA 
regulations,  which  affect  all  phases  of 
construction.  The  lender  may  inspect  the 
site  and  any  constniction  or 
development  work  at  any  stage 
whenever  the  lender  considers  it 
necessary. 

(b)  Seeing  that  the  plans, 
specifications,  and  estimates  are 
adequate. 

(c)  Making  sure  of  the  rights  to  as 
adequate  water  supply  of  sufficient 
quantity  and  quality. 

(d)  Identifying  whether  the 
construction  or  development  will  be 
performed  by  contract  or  other  method. 

(e)  Checking  to  see  thai  any  necessary 
bonds  covering  contractors  are  in  proper 
form.  [ 

(f)  Seeing  that  ail  equal  opportunity! 
and  nondiscrimination  requirements  are 
met  (See  5  1980.41  of  Subpart  A  of  this 
part.) 

(g)  Limiting  periodic  or  partial  ! 
pajrments  for  constnictian  or  ' 
development  to  a  reasonable  percentage 
of  the  actual  value  of  work  and  material 
in  place.  The  lender  will  make  final 
pajTnent  only  after  seeing  that  the  final 
inspection  has  been  made. 

(h)  Ascertaining  that  after  planned 
development  is  completed,  the 
requirements  of  f  19e0.108(8H3Hi)  of  this 
Subpart  are  awt 

Administrative 

The  Coualy  Supervisor  ««riU: 

1.  Check  to  see  that  tfae  coostructMMi.  repair 
or  land  development  has  been  ooaptetcd. 

2.  Forward  Form  FmHA  449-11  to  tiie 
lender  for  compledon  and  execution  by  Itte 
lender.  Iwrrower.  and  cootrartor. 

S19eai30    Loan  sarvicing. 

The  lender  is  responsible  for  loan 
servicing  as  required  by  paragraph  IX  of 
Form  FmHA  449-35.  or  paragraph  IX  of 
Form  FmHA  1980-38. 

Administrative 

A.  TTie  lender  has  the  responsibility  for 
loan  servicing  and  protecting  ^  coHateraL 
Prompt  followup  on  delinquent  pa>-ments  and 
earfy  recognition  of  problems  are  ke>'»  to 
resolving  many  delinquent  loons.  Contacts 
with  the  t)orrower  when  determined 
necessary  by  tt»*  Conntj'  Superrisor  will  be 
made  with  the  lender  present,  ff  ttie  borrower 
also  has  an  insured  loan,  normal  servicing 
conlaclB  wifl  onty  be  made  by  FmHA: 
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however,  FmHA  should  provide  the  lender 
with  a  summary  of  the  results  of  the  visit. 

B.  The  County  Supervisor  is  responsible  for 
monitoring  the  lender's  servicing  activities  as 
Miows: 

1.  Unless  previously  reviewed,  the  lender's 
b)orTower  case  Tiles  will  be  reviewed  within 
M)  days  after  loan  closing.  The  lender  will  be 
reminded  of  the  lender's  responsibilities  in 
servicing  the  loan  as  required  in  paragraph  DC 
of  Form  FmHA  449-35  or  paragraph  IX  of 
Form  FmHA  1980-38  when  deficiencies  are 
noted.  Any  deficiencies  will  be  discussed 
with  the  lender  and  the  discussion  will  be 
confirmed  in  writing  with  a  copy  to  the  State 
Director  through  the  District  Director. 

Z.  Contact  the  State  Office  when  the  case 
file  review  indicates  the  lender  or  the 
borrower  has  failed  to  fulfill  any  of  the  loan 
approval  conditions  and  the  resulting 
problem  cannot  be  resolved  by  the  County 
Supervisor  and  the  lender. 

3.  Take  the  action  required  in  paragraph  X 
of  Form  FmHA  449-35  or  paragraph  X  of 
Form  FmHA  1960-38. 

4.  Use  an  oRice  management  system  for 
guaranteed  loans  to  assure  timely  foUowup 
on  all  required  financial  statements,  and  to 
make  sure  any  special  requirements  for  loan 
servicing  conditions  are  met. 

5.  Review  at  least  20  percent  of  the  existing 
loan(s)/line  of  credit(s)  which  each  lender 
has  each  year  and  any  problem  loan(s)/line 
of  credit(s)  which  were  previously  identified. 

6.  Submit  to  the  Finance  Office 
immediately  after  December  31  of  each  year, 
the  Lender's  statement  required  in  paragraph 
DC  CIO  of  Form  FmHA1980-38  or  paragraph 
DC  C 10  of  Form  FmHA  449-35  as  modified  by 
requirements  set  out  in  {  1980.118(c)  of  this 
subpart  reflecting  the  unpaid  principaJ 
balance  on  the  loan  or  line  of  credit 

7.  Contact  at  least  annually,  all  lenders 
with  active  shared  appreciation  agreementa 
for  borrowers  who  have  received  debt  write 
down.  When  making  this  contact  the  County 
Su{>ervisor  will  ascertain  if  any  collection  has 
been  made  from  property  covered  by  such 
agreement.  Findings  will  be  recorded  in  the 
County  Office  file.  If  any  unauthorized 
collection  is  made  by  the  lender,  a  report  will 
be  forwarded  to  the  State  Director. 

C  The  State  Director  will  approve  all  debt 
write  downs.  Approval  will  be  evidenced  by 
a  letter  to  the  lender  with  a  copy  to  the 
borrower  and  signed  by  the  State  Director. 

D.  The  District  Director  will: 

1.  Provide  guidance  and  assistance  to  the 
County  Supervisor  in  monitoring  guaranteed 
loans/lines  of  credit 

2.  Review  all  field  visit  reports  and  make 
recommendations  or  comments  and  transmit 
them  to  the  State  Director,  if  necessary. 

3.  In  the  case  of  a  debt  write  down,  the 
District  Director  will  review  for  concurrence 
and  forward  to  the  State  Director  as 
appropriate. 

E.  Ciounty  Supervisors  are  authorized  to 
approve  or  concur  in: 

1.  Alterations  in  the  approval  conditions 
J  which  will  not  prejudice  the  Government's 

interest. 

2.  Any  replacement  of  collateral  for  the 
loan/line  of  credit. 

3.  All  lien  coverage  and  lien  priorities  on 
the  collateral  established  by  the  lender 


before  issuance  of  the  Loan  Note  Guarantee 
or  Contract  of  Guarantee. 

4.  Any  deferral,  rescheduling,  or 
reamortization  of  the  loan. 

5.  For  debt  write  down,  the  County 
Supervisor  will  recommend  State  Director 
approval  through  the  District  Director. 

8.  The  use  of  proceeds  from  the  disposition 
of  collateral  complying  with  the  provisions  of 
paragraph  IX  of  Form  FmHA  449-35  or 
paragraph  IX  of  Form  FmHA  1980-38. 

M  1Mai31-19M.135    [R«Mrv«dI 

S19eai36    Proltctty  •dvanc— . 

Protective  advances  are  advances 
made  by  a  lender  when  the  borrower  is 
in  liquidation  or  close  to  being 
liquidated  to  protect  or  preserve  the 
collateral  itself  ^m  loss  or 
deterioration.  Examples  of  protective 
advances  are:  payment  of  delinquent 
taxes,  assessments,  ground  rents,  hazard 
or  flood  insurance  premiums  against  or 
affecting  the  collateral,  harvesting  costs, 
cost  for  emergency  measures  to  protect 
the  collateral,  etc.,  attorney  fees  are  not 
a  protective  advance.  It  is  not  intended 
that  protective  advances  be  made  in  heu 
of  additional  loans.  See  paragraph  XII  of 
Form  FmHA  449-35  or  paragraph  XII  of 
Form  FmHA  1980-3a 

Administrative 

The  County  Supervisor  is  authorized, 
under  paragraph  XQ  of  Form  FmHA  449- 
35  or  paragraph  XII  of  Form  FmHA 
1980-38,  to  approve  protective  advances 
in  excess  of  $500  and  will  consult  with 
the  lender  on  future  servicing  of  the 
account  Such  protective  advances  must 
be  approved  in  writing  by  the  County 
Supervisor. 

9S1M0.1S7-1M0.138    (RmwvmII 

1 1M0.139   TwRiiiMUofi  of  Loan  Note 
OueranI—  or  Contract  of  Gufant— . 

See  paragraph  12  of  Form  FmHA  449- 
34.  or  paragraph  5  of  Form  FmHA  1980- 
27. 

Administrative 

The  County  Supervisor  will  advise  the 
Finance  Office  by  memorandum  when  a  Loan 
Note  Guarantee  or  Contract  of  Guarantee  is 
terminated. 

H  1Mai40-1M0.143    [ftoMTVOd] 

91M0.144    Bankruptcy. 

(a)  General.  In  bankruptcies,  there  are 
two  separate  proceedings:  liquidation 
and  reorganization  under  the 
bankruptcy  court's  protection.  It  is  the 
lender's  responsibility  to  protect  the 
guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy 
proceedings  (refer  to  paragraph  IX  C  5  of 
Form  FmHA  449-35  or  Form  1980-38). 
These  responsibilities  include,  but  are 
not  limited  to: 


(1)  The  lender  will  file  a  proof  of  claim 
where  necessary  and  all  the  necessary 
pafters  and  pleadings  concerning  the 
case. 

(2)  The  lender  will  attend  and  where 
necessary  participate  in  meetings  of  the 
creditors  and  all  court  proceedings. 

(3)  The  lender,  whose  collateral  is 
subject  to  being  used  by  the  bankruptcy 
estate,  will  immediately  seek  adequate 
protection  of  the  collateral,  including 
petitioning  for  a  super  priority. 
Adequate  protection  of  the  collateral, 
depending  on  interpretation,  may  take 
several  forms.  In  a  bankruptcy,  the 
trustee  is  authorized  to  sell,  lease  or  use 
the  collateral  if  the  borrower's  business 
is  in  operation.  The  only  collateral  the 
trustee  cannot  utilize  is  cash  collateral 
imless  the  secured  creditor  grants 
permission  or  the  bankruptcy  court 
authorizes  the  use  of  such  after  giving  a 
proper  hearing  and  notice. 

(i)  Cash  collateral  means  cash, 
negotiable  instruments,  docimients  of 
title,  securities,  deposit  accounts,  or 
other  cash  equivalents,  such  as  accounts 
receivable. 

(ii)  Concerning  machinery,  equipment 
and  real  estate,  adequate  protection  can 
be  interpreted  differently  under 
reorganization.  The  bankruptcy  trustee 
could  dispose  of  certain  collateral  and 
grant  to  the  secured  party  a  replacement 
Uen  on  some  other  collateral  which  may 
or  may  not  have  the  same  value.  For 
example,  the  lender  may  hold  a  first  lien 
on  a  good  saleable  piece  of  real  estate 
and  could  find  replacement  of  this 
particidar  parcel  of  property  with  a 
second  or  possibly  a  third  lien  on 
another  parcel  of  land  that  the  lender 
may  Hnd  undesirable  for  adequate 
protection.  There  are  no  guarantees  to 
the  lender  when  the  borrower  is  in 
reorganization  that  the  collateral  will  be 
protected  to  the  lender's  satisfaction. 
The  lender  should  be  fully  aware  of 
what  is  taking  place  with  the  collateral 
and  resist  any  adverse  changes  that  may 
be  made  in  the  collateral  securing  the 
FmHA  guaranteed  loan. 

(4)  When  permitted  by  the  Bankruptcy 
Code,  the  lender  will  request  a 
modification  of  any  plan  of 
reorganization  whenever  it  appears  that 
additional  recoveries  are  likely.  In 
Chapters  11, 12,  and  13  bankruptcy 
cases,  the  lender  will  monitor  the  plans 
to  determine  whether  the  borrower  is 
fulfdling  the  requirements  of  the  plan 
and  take  appropriate  action  to  obtain 
dismissal  of  the  case  if  the  borrower 
fails  to  comply  with  the  requirements  of 
the  plan.  A  dismissal  of  the  plan  by  the 
bankruptcy  court  would  restore  the 
original  outstanding  indebtedness  at  the 
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time  the  reoi^anization  plan  was 
approved. 

(5)  FmHA  will  be  kept  adequately  and 
regularly  informed  in  writing  on  all 
aspects  of  the  proceedings. 

(b)  Reorganization  bankruptcy  cases. 
(1)  In  Chapters  11, 12.  or  13 
reorganization,  if  an  independent 
appraisal  of  collateral  is  necessary  in 
FmHA's  opinion.  FmHA  and  the  lender 
will  share  the  appraisal  fee  equally. 

(2)  Lender  expenses,  in  Chapters  11. 
12.  or  13  reorganization  cases,  are  not 
deducted  from  the  proceeds  of  the 
collateral  because  a  reorganization  is 
not  a  liquidation.  All  expenses  incurred 
by  the  lender  (including  attorney's  fees), 
while  the  borrower  is  in  reorganization, 
are  considered  normal  expenses  of 
servicing  the  account,  and  therefore  are 
the  responsibility  of  the  lender  and  are 
not  deductible  from  the  proceeds  of  the 
collateral  or  covered  under  the  FmHA 
guarantee. 

(c)  Liquidation  bankruptcy  cases.  (1) 
Reasonable  and  customary  liquidation 
expenses  may  be  deducted  from  the 
proceeds  of  the  collateral  in  liquidation 
bankruptcy  cases  provided  the  lender  is 
doing  the  actual  liquidation  of  the 
collateral  and  presents  adequate  written 
justification  for  each  expense  and 
secures  FmHA's  written  concurrence 
prior  to  incurring  the  expense. 

(2)  If  a  trustee  is  appointed  by  the 
bankruptcy  court  to  sell  the  collateral 
under  a  conversion  of  a  reorganization 
plan  to  a  Hquidation  plan  or  Chapter  7, 
the  trustee  rather  than  the  lender,  in  this 
instance,  is  responsible  for  liquidating 
the  collateral.  Normally,  any  expenses 
incurred  by  the  lender  during  this  period 
are  not  considered  liquidation  expenses 
and  cannot  be  deducted  from  collateral 
proceeds.  The  lender  is  not  engaged  in 
the  actual  liquidation  but  is  performing 
in  a  marmer  considered  to  be  normal 
ser\icing  of  the  loan  under  the 
circumstances. 

(3)  If  the  property  is  abandoned  by  the 
trustee  and  the  lender  is  actually 
engaged  in  actual  liquidation, 
reasonable  liquidation  expenses  would 
be  recoverable  from  liquidation 
proceeds  with  prior  written  concurrence 
for  each  expense  from  FmHA  before  the 
expense  is  incurred. 

(d)  Loss  pcynents.  See  paragraph  XVI 
of  Form  FmHA  449-35  or  Form  FmHA 
1980-38. 

Adminis:rali\  f 

A.  The  IfnJ  r      responsible  for  advising 
FmHA  of  the  cou.ple  ion  of  the 
reorganization  plan.  The  lender  is  also 
responsible  for  advising  FmHA  if  the 
borrower  does  not  comply  with  the  plan  and 
ser\'icing  action  the  lender  will  take  to 
protect  the  interest  of  the  lender  and  FmHA. 
However,  the  FmHA  servicing  office  will 


monitor  the  lender's  files  to  ensure  timely 
notification  of  servicing  actions. 

B.  When  an  estimated  loss  claim  is  paid 
during  the  operation  of  the  reorganization 
plan,  and  the  borrower  repays  the  loan  in  full 
without  an  additional  loss  sustained  by  the 
lender,  a  Final  Report  of  Loss  is  not 
necessary.  The  Finance  Office  will  close  out 
the  estimated  loss  account  as  a  Final  Loss  at 
the  time  notification  of  payment  in  full  is 
received. 

C.  If  the  bankruptcy  court  attempts  to 
direct  that  loss  payments  will  be  applied  to 
the  account  other  than  the  unsecured 
principal  first  and  then  to  unsecured  accrued 
interest,  the  lender  is  responsible  for 
notifying  the  FmHA  servicing  office 
immediately.  The  FmHA  servicing  office  will 
then  obtain  advice  from  OGC  on  what 
actions  FmHA  should  take. 

D.  Protective  Advances — Authorized 
Protective  Advances  may  be  included  with 
the  estimated  loss  payment  associated  with 
the  reorganization  bankruptcy  provided  they 
were  incurred  in  connection  with  liquidation 
of  the  account  prior  to  the  twrrower  filing 
bankruptcy.  Protective  advances  during  a 
bankruptcy  reorganization  are  not 
authorized. 

E  Accrued  interest  owed  to  the  lender 
should  be  supported  by  documentation  as  to 
how  the  accrued  interest  amount  was 
calculated  by  the  lender.  A  copy  of  the 
promissory  note  and  ledger  should  also  be 
attached.  As  part  of  the  review  of  the  final 
loss  claim,  FmHA  should  be  assured  that  the 
lender  has  not  accrued  interest  on  the 
principal  and  interest  amount  of  the  loan  that 
was  paid  by  the  estimated  loss  payment  The 
approval  official  is  responsible  for  verifying 
the  accuracy  of  the  interest  calculations  on 
the  final  report  of  loss  before  submission  to 
the  Finance  Office. 

F.  Repurchase  of  Notes — In  cases  where  a 
default  on  the  guaranteed  note  does  not  exist 
the  State  Director  may  approve  the 
repurchase  of  the  unpaid  guaranteed  portion 
of  the  loan(8)  from  any  holderfs)  to  reduce 
interest  accrual  during  a  Chapter  7 
proceeding,  or  after  a  Chapter  11  proceeding 
becomes  a  liquidation  proceeding.  (Refer  to 
paragraph  X  C  of  Form  FmHA  449-35  or  Form 
FmHA  1980-38). 

G.  County  Supervisors  are  authorized  to 
approve  Report  of  Estimated  Loss  or  Final 
Loss  Payments  on  Form  FmHA  449-30  in 
those  cases  where  the  loss  payment  will  not 
exceed  $55,000.  The  State  Director  is 
authorized  to  accept  the  determination  in  all 
other  cases.  A  copy  of  Form  FmHA  449-3a 
when  approved  by  the  County  Supervisor, 
will  be  sent  to  the  District  Director.  The  State 
Director  will  submit  Form  FmHA  449-30  to 
the  Finance  Office  for  payment  of  any  losses. 

§1980.145    Defaults  l)y  borrower. 

(a)  See  paragraph  X  of  Form  FmHA 
449-35  or  paragraph  X  of  Form  FmHA 
1980-38. 

(b)  The  lender  will  prepare  current 
financial  information  including  a  cash 
flow  and  will  schedule  a  meeting  with 
the  County  Super\isor  and  the  borrower 
to  discuss  possible  solutions  including 
interest  rate  buydown  to  resolve  the 


borrower's  financial  problems.  The 
lender  must  notify  the  County 
Supervisor  of  the  meeting  at  least  10 
woricing  days  in  advance.  At  least  10 
working  days  prior  to  the  meeting,  the 
County  Supervisor  will  mail  Exhibit  D 
and  Attachment  1  of  this  subpart  to  the 
lender  and  the  borrower. 

(c)  A  record  of  the  meeting  will  be 
prepared  by  the  lender,  which  will  at 
least  include  a  list  of  the  individuals 
who  attend,  and  a  summary  of  the 
problem  and  proposed  solutions.  The 
original  will  be  retained  in  the  lender's 
loan  RIe  and  a  copy  will  be  submitted  to 
the  Coimty  Supervisor  and  the 
borrower. 

(d)  If  the  lender  and  the  borrower's 
proposed  action  is  either  denied  or 
partially  denied,  the  County  Supervisor 
will  notify  the  lender  and  the  borrower 
in  writing  within  10  days  of  FmHA's 
decision  of  all  the  reasons  for  the 
decision  and  advise  them  of  their 
opportunity  to  jointly  appeal  the 
decision  as  set  out  in  Subpart  B  of  Part 
1900  of  this  chapter. 

Administrative 

A.  The  County  Supervisor  will  review  and 
distribute  Form  FmHA  1980-44.  "Guaranteed 
Loan  Borrower  Default  Status."  in 
accordance  with  the  preparation  instructions 
in  the  FMI  upon  receipt  of  the  lender's  default 
notification  in  accordance  with  paragraph  X 
A  of  Form  FmHA  449-35  or  paragraph  X  A  of 
Form  FmHA  1980-3&  The  County  Supervisor 
will  coordinate  and  process  any  request  for 
FmHA  to  purchase  (as  outlined  in  paragraph 
X  D  of  Form  FmHA  449-35)  when  the 
holder(s)  is  located  in  close  proximity  to  the 
local  lender.  If  any  holder  is  located  ouside 
the  area,  the  State  Director  will  designate  an 
employee  to  handle  the  repurchase 
arrangements.  If  the  employee  is  not  the 
County  Suprevisor,  the  (bounty  Supervisor 
will  be  notified  of  the  transaction. 

B.  The  County  Super\isor  will  verify  the 
amounts  due  the  holderfs).  and  transmit  the 
holder's  demand  for  paymant  by 
memorandum  to  the  State  Director.  Cxipies  of 
evidence  of  the  holder's  ownership  hiU  t>e 
included.  Any  original  evidence  of  ownership 
will  tie  retained  in  the  County  Office.  A 
proposed  payment  date  will  l>e  established  in 
order  to  calculate  the  interest  due  the 
holder(s). 

C.  In  the  event  of  default  or  ser\'icing 
problems,  the  County  Supervisor  will  use 
Form  FmHA  1980-37,  "FmHA  purchase  of  a 
Guaranteed  Loan  Portion."  to  request  a  check 
to  pay  the  guaranteed  portion  of  a  loan(s)  to 
the  holderfs)  when  necessary.  The  Finance 
Office  will  forward  the  check  within  10  days 
after  receipt  of  the  request 

D.  Any  evidence  of  ownership  retained  in 
the  County  Office  will  be  considered  in  any 
future  report  of  loss  calculations.  A  record  of 
any  purchase  will  l>e  maintained  in  the  loan 
file. 
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S1M01146    UquMMloa 

(a)  General.  The  general  requirements 
for  liquidating  a  guaranteed  Fanner 
Program  loan/line  of  credit  are  set  out  in 
S  1960.64  of  Subpart  A  of  this  part  and  in 
paragraph  XI  of  Form  FmHA  449-35  or 
paragraph  XI  of  Form  FmHA  1980-38. 
The  lender  may  use  any  method  of 
liquidation  customary  to  the  farm 
lending  industry  so  long  as  the  method 
will  result  in  the  maximum  collection 
possible  on  the  debt.  All  liquidations 
must  receive  prior  concurrence  by  the 
appropriate  FmHA  official.  Estimated  or 
final  loss  claims  will  be  submitted  using 
Form  FmHA  449-30.    Loan  Note 
Guarantee  Report  of  Loss."  along  with 
the  required  supporting  documentation 
set  out  in  the  instructions  for  preparing 
the  form. 

(b)  Estimated  loss  claims.  (1) 
Estimated  loss  claims  will  only  be 
approved  after  the  lender  has  obtained 
FmHA  approval  of  a  liquidation  plan,  a 
debt  write-<iown  plan  or  a 
reorganization  plan  which  has  been 
approved  by  the  bankruptcy  court.  Once 
a  liquidation  plan  is  approved  and  it 
appears  the  liquidation  period  will 
exceed  90  days,  the  lender  will  file  an 
estimated  loss  claim.  Once  this  claim  is 
approved  by  FmHA,  the  lender  will 
discontinue  interest  accrual  on  the 
defaulted  loan  and  the  loss  claim  will  be 
promptly  processed  in  accordance  with 
Administrative  paragraph  0  of  this 
section.  The  County  Supervisor  may 
approve  loss  payments  up  to  S55.000,  or 
the  State  Director  for  loss  payments  in 
excess  of  $55,000.  Estimated  loss 
payments  will  be  inserted  under 
"Ajnount  Due  Lender"on  Form  FmHA 
449-30.  The  Director.  Finance  Office, 
will  forward  loss  payment  checks  within 
30  days  of  receipt  of  the  request. 

(2)  If  the  actual  loss  is  less  than  the 
estimated  loss  payment,  the  lender  will 
reimburse  FmHA  for  the  overpayment, 
plus  interest  at  the  note  or  line  of  credit 
agreement  rate  from  the  point  of  initial 
check  issuance.  Variable  interest  notes 
or  hne  of  credit  agreements  will  bear 
interest  at  the  average  note  or  line  of 
credit  agreement  rate  paid  during  the 
loan/line  of  credit  term. 

(c)  Allowable  liquidation  costs.  In  the 
preparation  of  a  liquidation  plan, 
reasonable  liquidation  costs  will  be 
allowed.  Reasonable  is  defined  as  the 
prevailing  rate  charged  in  the  area  for 
like  services.  Liquidation  costs  are  paid 
fit>m  the  sale  of  collateral  when  the 
lender  has  conducted  the  liquidation. 
Therefore,  if  liquidation  never  occurs  or 
if  liquidation  is  conducted  by  someone 
other  than  the  lender  (a  bankruptcy 
trustee,  for  example),  there  can  be  no 
allowable  liquidation  costs. 


(1)  In-house  expenses.  In-house 
expenses  of  the  lender  are  not  allowable 
costs  under  a  liquidation  plan.  In-house 
expenses  include,  but  are  not  limited  to, 
employee  salaries,  staff  lawyers,  travel 
and  overhead. 

(2)  Appraisals.  If  an  appraisal  is 
required,  the  fee  is  shared  by  FmHA  and 
the  lender  in  accordance  with  Paragraph 
XI  A  4  of  Form  FmHA  449-35  or 
paragraph  XI  A  4  of  Form  FmHA  1980- 
38.  this  is  an  allowable  liquidation  cost. 
Both  the  lender  and  FmHA  recover  this 
cost  from  the  first  collateral  sales 
proceeds  received,  each  taking  half  of 
the  proceeds  until  the  cost  of  the 
appraisal  is  recovered.  The  funds  that 
are  collected  as  recovery  of  an  appraisal 
fee  will  be  forwarded  to  the  Finance 
Office  along  with  Form  FmHA  1980-40, 
"Reverse  a  Report  of  Liquidation 
Expenses." 

Administrative 

A.  Meetings.  The  County  Supervisor  will 
meet  with  the  lender  when  the  lender  or 
FmHA  determine*  that  UquidaUon  is 
necessary  and  will  inform  the  District 
Director  and  the  State  Director  of  the  results. 

B.  Form  FmHA  449-35,  paragraph  XI B  or 
paragraph  XI B  of  Form  FmHA  19eo-38. 
FmHA  will  exercise  the  option  to  liquidate 
only  when  there  is  reason  to  believe  the 
lender's  liquidation  plan  is  not  likely  to 
provide  a  reasonably  adequate  recovery.  If 
FmHA  liquidates,  all  of  the  requirements  for 
liquidating  an  FmHA  insured  loan  will  be 
followed  (see  Subpart  A  of  Part  19&5,  Subpart 
A  of  Part  1962  and  Subpart  A  of  Part  1965  of 
this  chapter).  The  County  Supervisor  will 
approve  lender  liquidation  plans.  The  District 
Director  or  State  Office  may  be  consulted  on 
complex  cases  for  advice  if  necessary.  When 
FmHA  exercises  the  option  to  liquidate,  the 
State  Director  or  designee  will  be  the 
approval  official.  When  such  a  decision  is 
made,  submit  Form  FmHA  1960-45,  "Notice 
of  Liquidation  Responsibility,"  to  the  Finance 
Office. 

C  Fom  FmHA  449-35,  paragraph  XI D  or 
paragraph  XI D  of  Form  FmHA  1900-38. 
County  Supervisors  are  responsible  for  seeing 
that  the  lender  complies  with  the 
requirements  of  paragraph  XI  D.  The  County 
Supervisor  will  accept  or  reject  the 
accounting  reports  as  submitted  by  the  lender 
and  will  obtain  the  advice  of  the  District 
Director  or  State  Office  when  necessary. 
When  FmHA  liquidates  the  security,  the 
County  Supervisor  will  submit  these  reports 
to  the  lender  and  will  send  copies  to  this 
District  Director  and  the  State  Office. 

D.  Form  FmHA  449-35.  paragraph  XI E  2  or 
paragraph  XI E  2  of  Form  FmHA  1960-38. 
Count\'  Supervisors  are  authorized  to 
approve  Report  of  Estimated  Loss  or  Final 
Loss  Payment  determinations  on  form  FmHA 
449-30  in  those  cases  where  the  loss  payment 
will  not  exceed  S65.000.  The  State  Director  is 
authorized  to  accept  the  determinations  in  all 
other  cases.  A  copy  of  the  form  will  l>e  given 
to  the  District  Director.  The  Slate  Director 
will  submit  form  FmHA  449-30  to  the  Finance 
Office  for  payment  of  any  losses.  The 


Finance  Office  will  forward  loss  payment 
checks  within  10  days  of  receipt  of  the 
request  to  the  County  Supervisor  for  delivery 
to  lender. 

E.  Form  FmHA  449-35.  paragraph  XI E  3  or 
paragraph  XI E  3  of  Form  FmHA  1980-38. 
Final  loss  payments  will  be  made  within  60 
days  after  the  review  of  the  accounting  of  the 
collateral.  These  payments  will  be  reduced,  if 
necessary,  after  considering  the  Conditions  of 
Guarantee  in  Form  FmHA  449-34  or  Form 
FmHA  1980-27.  State  Directors  are 
responsible  for  seeing  that  such  reviews  are 
accomplished  in  time  to  be  evaluated  and 
accepted  or  otherwise  resolved  within  the  60- 
day  period.  The  County  Supervisor  may 
conduct  such  reviews  when  the  loss  payment 
does  not  exceed  S55.000.  The  State  Director 
will  conduct  all  other  reviews.  The  State 
Director  may  request  National  Office 
assistance  in  conducting  any  review.  If  a 
lender's  final  loss  claim  is  either  denied  or 
reduced,  the  County  Supervisor  will  notify 
the  lender  in  writing  within  10  days  of 
FmHA's  decision,  of  all  the  reasons  for  the 
decision,  and  advise  the  lender  of  its 
opportunity  for  an  appeal  as  set  out  in 
Subpart  B  of  Part  1900  of  this  chapter. 

F.  The  County  Supervisor  will  establish  a 
follow-up  to  contact  lenders  in  writing  who 
have  received  final  loss  claim  payments  to 
re|X)rt  any  collections  made  on  the 
guaranteed  loans.  Such  follow-up  will  be 
made  annually  for  5  years  after  the  final  loss 
claim  is  paid.  The  County  Supervisor  will 
report  the  results  of  the  follow-up  to  the  State 
Director  no  later  than  10  working  days  after 
the  end  of  the  fiscal  year.  The  State  Director 
will  consolidate  the  County  Office  reports 
and  report  the  results  to  the  Administrator  by 
November  1  of  each  year.  The  information  to 
l>e  reported  will  be:  lender,  borrower,  case 
number,  loss  claim  amount,  amount  collected, 
and  amount  submitted  to  FmHA.  i 

§1Mai47    QradMOon. 

There  is  no  graduation  requirement 
for  guaranteed  loans/lines  of  credit. 

9196ai4a    Appeal  procedure. 

Refer  to  Subpart  B  of  Part  1900  of  this 
chapter  for  the  method  of  appealing 
adverse  decisions  of  County 
Committees,  County  Supervisors, 
District  Directors,  and  State  Directors. 

919M.149    Access  to  leftder's  records. 

See  9 1980.81  of  Subpart  A  of  this  part 
for  this  requirement. 

99 1M0.150-1980.1S2    (Reservadl 

9I9M.1S3    FmHAforais. 

See  9 1980.83  of  Subpart  A  of  this  part 
and  Exhibit  C  (available  in  any  FmHA 
office)  of  this  subpart. 

General  Administrative 

A.  Office  of  the  General  Counsel  (OGC/:  in 
performing  administrative  functions  with 
respect  to  Fanner  Program  loans.  FmHA  may 
ask  for  the  advice  and  assistance  of  OGC  on 
any  legal  matter.  However,  it  is  the 
responsibility  of  the  lender  to  ascertain  Ihul 
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all  requirements  for  making,  securing,  and 
servicing  the  loan  are  met.  If  FmHA  has  any 
questions  concerning  the  lender's  resolution 
of  these  matters,  it  should  consult  with  OGC 
B.  Delegation  of  Authority:  State  Directors 
jhould  delegate  to  their  staff  members  those 
administrative  duties  and  responsibilities 
stipulated  in  the  Administrative  sections  of 
this  subpart 

H  1M0.154-1980.174    [Reserved! 

91980.175    Operating  loans. 

(a)  Objectives.  The  basic  objective  of 
the  guaranteed  OL  loan  program  is  to 
provide  credit  for  family  farmers  and 
ranchers  to  conduct  operations  when 
credit  is  not  available  without  a 
guarantee.  This  assistance  provides 
family  farm  operators  an  opportunity  to 
make  efficient  use  of  their  land,  labor 
and  other  resources,  to  improve  their 
living  conditions  and  to  improve  their 
overall  economic  situation. 

(b)  Loan  eligibility  requirements.  In 
accordance  with  the  Food  Security  Act 
of  1985  (Pub.  L  99-198)  after 
December  23,  1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308.  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  the 
issuance  of  the  Loan  Note  Guarantee  or 
the  Contract  of  Guarantee  in  any  crop 
year,  the  individual  or  entity  shall  be 
ineligible  for  a  guaranteed  loan  for  the 
crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1,  "Application  for  FmHA  Services," 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23, 1985.  In 
addition,  the  following  requirements 
must  be  met: 

(1)  An  individual  must: 

(i)  Be  a  citizen  of  the  United  States 
.See  9  1980.106{b)(21)  of  this  subpart  for 
the  definition  of  "United  States")  or  an 
alien  lawfully  admitted  to  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationality  Act 
Aliens  must  provide  INS  Forms  1-151  or 
1-551.  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 


Form  G-641.  "Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 
Records,"  obtainable  fix)m  the  nearest 
INS  district,  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter.)  Mail  the 
completed  form  to  INS.  The  payment  of 
a  service  fee  by  FmHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  INS  Form  G-641,  the  following: 
"INTERAGENCY  LAW 
ENFORCEMENT  REQUEST." 

(ii)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  loan. 

(iii)  Have  sufficient  applicable 
educational  and/or  on  the  job  training 
or  farming  experience  in  managing  and 
operating  a  farm  or  ranch  (within  1  of 
the  last  5  years)  which  indicates  the 
managerial  ability  necessary  to  assure 
reasonable  prospects  of  success  in  the 
proposed  plan  of  operation. 

(iv)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliability),  and  industry 
to  carry  out  the  proposed  operation.  Past 
record  of  debt  repayment  will  not  be 
cause  for  a  determination  that  the 
applicant  is  not  eligible  if  an  honest 
attempt  has  been  made  to  meet  the 
obligation. 

(v)  Honestly  try  to  carry  out  the 
conditions  and  terms  of  the  loan. 

(vi)  Be  unable  to  obtain  sufficient 
credit  without  a  guarantee  to  finance 
actual  needs  at  reasonable  rates  and 
terms,  taking  into  consideration 
prevailing  private  and  cooperative  rates 
and  terms  in  the  community  in  or  near 
which  the  applicant  resides  for  loans  for 
similar  purposes  and  periods  of  time. 

(vii)  Be  an  owner-operator  or  tenant- 
operator  of  not  larger  than  a  family  farm 
after  the  loan  is  closed. 

(2)  A  cooperative,  corporation, 
partnership  or  joint  operation  must: 

(i)  Be  unable  to  obtain  sufficient  credit 
without  a  guarantee  to  finance  actual 
needs  at  reasonable  rates  and  terms, 
taking  into  account  prevailing  private 
and  cooperative  rates  and  terms  in  or 
near  the  community  for  loans  for  similar 
purposes  and  periods  of  time.  This 
applies  to  the  entity  and  all  of  its 
members,  stockholders,  partners,  or 
joint  operators,  as  individuals, 

(ii)  Be  controlled  by  farmers  or  . 
ranchers  engaged  primarily  and  directly 
in  farming  or  ranching  in  the  United 
States  after  the  loan  is  made. 

(iii)  Consist  of  members,  stockholders, 
partners  or  joint  operators  who  are 
individuals  and  not  a  cooperative(s), 
corpora  tion(s),  partnership(s),  or  joint 
operation(s). 

(iv)  If  the  members,  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  are  related  by  marriage 
or  blood: 


(A)  They  must  be  citizens  of  the 
United  States  (see  9  1980.106(b)(21)  of 
this  subpart  for  the  definition  of  "United 
States")  or  an  alien  lawfully  admitted  to 
the  United  States  for  permanent 
residence  under  the  Immigration  and 
Nationality  Act  Aliens  must  provide 
INS  Forms  1-151  or  1-551,  "Alien 
Registration  Receipt  Card."  Indefmite 
parolees  are  not  eligible.  M  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  INS  to  verify  the  information 
appearing  on  the  alien's  identification 
card  by  completing  INS  Form  G-641. 
"Application  for  Verification  of 
Information  from  Immigration  and 
Naturalization  Records,"  obtainable 
from  the  nearest  INS  district  (see 
Exhibit  B  of  Subpart  A  of  Part  1944  of 
this  chapter).  Mail  the  completed  form  to 
INS.  The  pajTnent  of  a  service  fee  by 
FmHA  to  INS  is  waived  by  inserting  in 
the  upper  right  hand  comer  of  INS  Form 
G-641.  the  following:  "INTERAGENCY 
LAW  ENFORCEMENT  REQUEST. " 

(B)  They  must  have  sufficient 
educational  or  on  the  job  training  or 
farming  experience  in  managing  and 
operating  a  farm  or  ranch  (within  1  of 
the  last  5  years)  which  indicates  the 
managerial  ability  necessary  to  assure 
reasonable  prospects  of  success  in  the 
proposed  plan  of  operation. 

(C)  They  and  the  entity  itself  must 
have  the  character  (emphasizing  credit 
history,  past  record  of  debt  repayment 
and  reliability),  and  industry  to  carry 
out  the  proposed  operation.  Past  record 
of  debt  repayment  will  not  be  cause  for 
a  determination  that  the  applicant  is  not 
eligible  if  an  honest  attempt  has  beenl 
made  to  meet  the  obligation.  ' 

(D)  They  and  the  entity  itself  will 
honestly  tiy  to  carry  out  the  conditions 
and  terms  of  the  loan. 

(E)  At  least  one  member,  stockholder, 
partner  or  joint  operator  must  operate 
the  family  farm. 

(F)  The  entity  must  operate  the  farm 
and  be  authorized  to  own  or  operate  a 
farm  in  the  State(s)  in  which  the  farm  is 
located. 

(v)  If  the  members,  stockholders, 
partners  or  joint  operators  holding  a 
majority  interest  are  not  related  by 
marriage  or  blood: 

(A)  The  requirements  of  paragraphs 
(b)(2J(iv)  (A)  through  (D)  must  be  met. 

(B)  They  and  the  entity  itself  must 
operate  the  family  farm. 

(C)  The  entity  must  operate  the  farm 
and  be  authorized  to  do  so  in  the 
State(s)  in  which  the  farm  is  located. 

(vi)  If  each  member's,  partner's, 
stockholder's  or  joint  operator's 
ownership  interest  does  not  exceed  the 
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family  farm  definition  limits,  their 
collective  interests  can  exceed  the 
family  farm  dennition  limits  only  if:  all 
of  the  members  of  the  entity  are  related 
by  blood  or  marriage,  all  of  the  members 
are  or  will  be  operators  of  the  entity, 
and  the  majority  interest  holders  of  the 
entity  meet  the  requirements  of 
paragraphs  (b)(2)(iv)  (A)  through  (D)  and 
(F)  of  this  section. 

(c)  Loan  purposes. — (1)  Loan  Note 
Guarantee.  Loans  may  be  made  for 
farm,  forestry,  recreation  and  nonfarm 
enterprises  for  the  following  purposes, 
when  such  purposes  are  essential  to  the 
operation: 

(i)  Purchase  of  farm  machinery  and 
equipment,  Uvestock,  poultry,  fur 
bearing  and  other  farm  animals, 
aquaculture,  worms,  birds,  bees,  tools, 
and  inventories,  or  to  purchase  an 
individual  undivided  interest  in  such 
items. 

(ii)  Payment  of  annual  operating 
expenses. 

(iii)  Payment  of  family  living 
expenses. 

(iv)  Refmancing  debt  incurred  for  any 
authorized  operating  loan  purpose, 
including  FmHA  insured  loans. 

(v)  Purchase  of  membership  and  stock 
in  a  farm  purchasing,  marketing,  or 
service-type  cooperative  association, 
including  a  grazing  association. 

(vi)  Purchase  and  repair  of  essential 
home  equipment. 

(vii]  Purchase  of  milk  base  or  milk 
quota  with  or  without  cows. 

(viii)  Not  more  than  $15,000  in  a  fiscal 
year  for  real  estate  improvements  or 
repairs.  The  following  determinations 
must  be  made  by  the  lender  before  a 
guaranteed  OL  loan  is  nude  for  real 
estate  improvement: 

(A)  Loans  will  not  be  needed  year 
after  year  for  this  purpose. 

(B)  The  applicant  owns  the  farm  or 
has  tenure  arrangements,  including  a 
compensation  agreement,  sufficient  to 
obtain  a  reasonable  return  on  the 
investment. 

(ix)  Payments  to  a  creditor.  In  any  one 
year.  OL  funds  used  to  make  these 
payments  cannot  exceed  20  percent  of 
the  appraised  market  value  of  the 
essential  farm  and  nonfarm  equipment 
and  livestock  under  a  prior  lien  to  the 
creditor,  or  20  percent  of  the  amount 
owed  to  such  creditor,  whichever  is  less. 

(x)  Purchase  of  a  franchise,  contract 
or  privilege  when  necessary  to  the 
operation  of  the  planned  enterprise. 

(xi)  Partial  payment  for  the  purchase 
and  construction  of  crop,  storage  and 
drying  facilities  when  the  Commodity 
Credit  Corporation  (CCC).  through  the 
ASCS,  is  providing  a  part  of  the  credit 
under  the  Commodity  Credit 


Corporation  Farm  Storage  and  Drying 
Equipment  Loan  Program. 

(2)  Contract  of  Guarantee — Line  of 
CrediL  Lines  of  credit  may  be  advanced 
for  farm,  forestry,  recreation  and 
nonfarm  enterprises  for  the  following 
purposes,  when  such  purposes  are 
essential  to  the  operation: 

(i)  Payment  of  annual  operating 
expenses,  which  may  include  the 
purchase  of  feeder  animals,  and  family 
living  expenses. 

(ii)  Payment  of  debts  incurred  by  the 
borrower  for  current  annual  operating 
expenses  that  were  advanced  by  the 
lender  and/or  other  creditors/suppliers 
prior  to  the  issuance  of  the  guarantee.  In 
no  case  will  carryover  debts  from 
previous  crop  years  be  refinanced. 

(d)  Loan  limitations.  (1)  The  total 
outstanding  insured  and  guaranteed  OL 
principal  balance  owed  by  the  loan 
applicant  or  owed  by  anyone  who  will 
sign  the  note/line  of  credit  agreement  as 
a  cosigner  may  not  exceed  a  total  of 
$400,000  at  loan  closing.  The  amount  of 
principal  outstanding  at  any  time  on  a 
guaranteed  line  of  credit  also  must 
never  exceed  the  ceiling  set  out  on  the 
Contract  of  Guarantee. 

(2)  Loans  may  not  be  made  for.  (i)  The 
purchase  of  real  estate,  or  (ii)  Making 
principal  payments  on  real  estate. 

(3)  Guaranteed  lines  of  credit  will  not 
be  used  for  capital  expenditures. 

(4)  Loans  also  may  not  be  made  for 
any  purpose  that  will  contribute  to 
excessive  erosion  or  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agricultural  conunodity,  as 
further  explained  in  Exhibit  M  to 
Subpart  G  of  Part  1940  of  this  chapter.  A 
decision  by  FmHA  to  reject  an 
application  for  this  reason  is  appealable. 
However,  an  appeal  questioning  either 
the  presence  of  a  wetland,  converted 
wetland,  or  highly  erodible  land  must  be 
filed  directly  with  the  USDA  agency 
making  the  determination  in  accordance 
with  its  appeal  procedures. 

(5)  Multiple  Guarantees.  More  than 
one  Loan  Note  Guarantee  or  Contract  of 
Guarantee  may  be  executed  with  the 
same  or  different  lenders  to  a  borrower 
so  long  as  each  loan/line  of  credit  is 
secured  with  separate  collateral  that  is 
clearly  identified.  This  requirement  does 
not  preclude  cross-collateralization  of 
loans/lines  of  credit  with  other 
guaranteed  loans/lines  of  credit  to 
obtain  additional  collateral  provided 
that  the  loans/lines  of  credit  are  held  by 
the  same  lender.  Total  loans  or  line  of 
credit  ceilings  must  not  exceed  $400,000 
at  any  time. 

(e)  Interest  rates.  (1)  The  interest  rale 
will  be  a  fixed  or  variable  rate  agreed 
upon  by  the  borrower  and  the  lender. 
Tlie  lender  will  charge  the  same  rate  on 


both  the  guaranteed  and  the  non- 
guam^^ed  portions  of  the  note. 

(2)  The  under  may  charge  a  rate  not 
to  exceed  the  rate  the  lender  charges  its 
average  farm  customer.  Average  farm 
customers  are  those  conventional 
borrowers  who  are  required  to  pledge 
their  crops,  livestock  and  other  chattel 
and  real  estate  security  for  the  loan. 
This  does  not  include  those  high  risk 
farmers  with  Hmited  security  and 
management  abihty  that  are  generally 
charged  a  higher  interest  rate  by 
conventional  agricultural  lenders.  Also 
this  does  not  include  those  low  risk  fan.! 
customers  who  obtain  financing  on  a 
secured  or  unsecured  basis  who  have  as 
collateral  items  such  as  saving  accounts, 
time  deposits,  certificates  of  deposit, 
stocks  and  bonds,  and  life  insurance 
which  they  are  able  to  pledge  for  the 
loan.  At  the  request  of  FmHA  the  lender 
will  provide  evidence  of  the  rate 
charged  the  average  farm  customers. 
Such  evidence  may  consist  of  average 
yield  data,  or  documented 
administrative  differential  rate  schedule 
formulas  used  by  the  lender. 

(3)  Except  for  Farm  Credit  System 
member  institutions,  if  a  variable  rate  is 
used,  it  must  be  tied  to  a  rate 
specifically  agreed  to  by  the  lender  and 
borrower.  Such  agreement  on  interest 
rate  must  be  documented  in  the 
borrower/lender's  loan  agreement.  The 
interest  rate  on  loans  made  by  a  Farm 
Credit  System  member  institution  will 
be  a  fixed  or  variable  rate  based  on 
their  administrative  and  borrowing 
costs.  Variable  rates  may  change 
according  to  the  normal  practices  of  the 
lender  for  its  average  farm  customers, 
but  frequency  of  change  must  be  set 
forth  in  the  loan/line  of  credit 
intstrument. 

(4)  The  lender,  borrower  and  holder  (if 
any)  may  collectively  e^ect  a  temporary 
reduction  in  the  interest  rate  when 
processing  an  Interest  Rate  Buydown 
under  Exhibit  D  of  this  subpart.  The 
reduced  rate  of  interest  must  be  a  fixed 
rate  for  the  term  of  the  buydown.  The 
lender  is  responsible  for  the  legal 
documentation  of  interest  rate  changes 
by  an  "allonge"  attached  to  the 
promissory  note(s)  or  line  of  credit 
agreement  or  other  legally  effective 
amendment  of  the  interest  rate; 
however,  no  new  notefs)  or  line  of  credit 
agreement(8)  may  be  issued.  If  the 
amendment  is  attached  to  a  variable 
rate  note  or  hne  of  credit  agreement,  the 
fixed  rate  of  interest  charged  during  the 
buydown  period  will  be  calculated  not 
to  exceed  the  average  variable  rate 
charged  the  lender's  average  farm 
customer  over  the  past  90  days. 
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(5)  Interest  will  be  charged  only  on  the 
actual  amount  of  funds  loaned  and  for 
the  actual  time  the  loan  is  outstanding. 
Interest  on  protective  advances  made  by 
the  lender  to  protect  the  security  may  be 
charged  at  the  rate  specified  in  the 
security  instruments. 

(f)  Terns.  (1)  The  fuial  maturity  date 
for  each  loan/line  of  credit  cannot 
exceed  7  years  from  the  date  of  the 
promissory  note/line  of  credit 
agreement. 

(2)  All  advances  on  a  line  of  credit 
must  be  made  within  3  years  from  the 
date  of  the  Contract  of  Guarantee. 

(3)  Ordinarily,  loan  funds  used  to  pay 
annual  operating  expenses  or  bills 
incurred  for  such  purposes  for  the  crop 
year  being  financed  will  be  scheduled 
for  payment  when  the  income  from  the 
year's  operation  is  to  be  received  Under 
certain  circumstances  these  payments 
may  be  scheduled  over  longer  periods. 
Circumstances  which  warrant  an 
extended  repayment  schedule  are 
factors  such  as  establishing  a  new 
enterprise,  developing  a  farm,  or  during 
recovery  from  disaster  or  economic 
reverses.  Crops  only  are  not  sufficient 
security  when  repayment  is  sdieduled 
over  the  longer  period. 

(4)  Advances  for  purposes  other  then 
those  for  annual  operating  expenses  will 
be  scheduled  for  payment  over  the 
minimum  period  necessary  considering 
the  applicant's  ability  to  pay  and  the 
useful  life  of  .the  security,  but  not  in 
excess  of  seven  years. 

(5)  When  conditions  warrant 
installments  scheduled  in  accordance 
with  paragraph  (f)(4)  of  this  section  may 
include  equal  unequal  or  balloon 
installments.  In  each  case  warranting 
balloon  installments  there  must  be 
adequate  collateral  for  the  loan/line  of 
credit  at  the  time  the  balloon  installment 
becomes  due.  In  no  case  will  annual 
crops  and/or  machinery  be  used  as  the 
sole  collateral  securing  a  loan  with  a 
balloon  installment  Circumstances 
which  warrant  balloon  payments  are 
factors  such  as  establishing  a  new 
enterprise,  developing  a  farm,  or  during 
recovery  from  a  disaster  or  economic 
reverses.  The  amount  ballooned  should 
not  exceed  that  which  the  borrower 
could  reasonably  expect  to  pay  during  a 
maximum  additional  15-year  period 
except  for  NFE  loans,  which  will  be  a 
maximum  additional  7  years.  The 
applicant  must  be  advised  before  the 
loan  is  closed  that  the  lender  will  review 
each  case  at  the  end  of  the  initial  loan 
term  to  determine  if  such  rescheduling  is 
warranted.  (See  S  1980.124  of  this 
subpart) 

(g)  Security.  Ordinarily,  the  security 
must  be  adequate  in  the  opinion  of  the 


lender  and  FmHA  to  assure  repayment 
of  the  loan/hne  of  credit.  If  the  security 
alone  is  inadequate,  then  the  applicant's 
repayment  ability  will  also  be 
considered  by  the  lender  and  FmHA 
(provided  the  FmHA  approval  official's 
opinion  is  based  on  the  evaluation  set 
forth  in  1 1980.114  of  this  subpart)  in 
determining  whether  the  loan/line  of 
credit  should  be  made.  However,  when 
a  loan  is  made  for  refinancing  purposes 
the  amount  refinanced  may  not  exceed 
the  value  of  the  security.  TTie  loan/line 
of  credit  must  be  secured  by  a  first  lien 
on  all  property  or  products  acquired  or 
produced  with  loan  funds  and  by  any 
additional  security  needed.  Any  loans 
made  for  refinancing  when  the  debt 
refinanced  is  secured  by  real  estate  or 
chattels  will  be  secured  by  a  first  lien  on 
the  property  securing  the  debt  which  is 
being  refinanced  or  when  the  debt 
refinanced  is  secured  by  real  estate  by  a 
junior  lien  which  is  no  lower  than  the 
lien  (M^sently  held  on  the  property 
securing  the  debt  being  refinanced,  and 
by  any  additional  security  needed. 
Additional  security  may  consist  of  the 
best  lien  obtainable  on  chattels,  real 
estate  or  other  property. 

(h)  Special  security  requirements.  (1) 
Operating  loans  shall  not  be  guaranteed 
where  multiple  entities  own  ^e  chattel 
unless  all  entities  guarantee  and  pledge 
security  for  the  loan  and  no  entity  may 
transfer  ownership  or  security  value  to 
another  entity  without  the  lender  and 
FmHA  concurrence. 

(2)  When  guaranteed  OL  loans  are 
made  to  eligible  entities  that  consist  of 
members,  stockholders,  partners  or  joint 
operators  who  are  presently  indebted 
for  a  guaranteed  OL  loan(s)  as 
individual(8)  or  when  guaranteed  OL 
loans  are  made  to  eligible  individuals, 
who  are  members,  stockholders, 
partners  or  joint  operators  of  an  entity 
which  is  presently  indebted  for  a 
guaranteed  OL  loan8(s),  security  must 
consist,  of  chattel  and/or  real  estate 
security  that  is  separate  and  identifiable 
ftom  the  security  pledged  to  FmHA  for 
any  other  farmer  program  insured  or 
guaranteed  loans.  Different  lien 
positions  on  real  estate  are  considered 
separate  and  identifiable  collateral. 

(i)  Insurance.  Insurance  for  property, 
public  liability,  and  crops  should  be 
obtained  before  or  at  the  time  of  loan 
closing. 

(1)  Chattel  property.  Borrowers  should 
be  encouraged  to  carry  insurance  on 
chattel  property,  including  growing 
crops,  which  8er\'e8  as  security  for  a 
loan  and  on  other  chattel  or  real 
property,  in  order  to  protect  themselves 
against  losses  resulting  from  hazards 
existing  in  an  area.  It  is  especially 
desirable  that  insurance  be  obtained  by 


applicants  who  receive  large  loans  and 
have  considerable  chattel  property 
including  feed,  supplies,  and  inventory 
centrally  stored  over  an  extended 
period.  Such  insurance  may  be  required 
by  the  loan  approval  official  in 
individual  cases. 

(2)  Real  estate.  If  essential  insurable 
buildings  are  located  on  the  property,  or 
improvements  are  to  be  made  to  existing 
buildings,  the  applicant  when  required 
will  provide  adequate  property 
insurance  coverage  at  the  time  of  the 
loan  closing  or  as  of  the  date  materials 
are  delivered  to  the  property,  whichever 
is  appropriate. 

Real  property  insurance  will  not  be 
required  when  a  real  estate  appraisal 
report  shows  that  both  the  present 
market  value  of  the  land  (after 
deducting  the  value  of  buildings)  and  the 
o*vner's  equity  in  the  land  exceed  the 
amount  of  the  debt,  including  the  debts 
for  the  loan  being  made.  However,  the 
applicant  will  be  encouraged  to  carry 
insurance.  If  insurance  claims  for  loss  or 
damage  to  buildings  to  be  replaced  or 
repaired  with  loan  funds  are  outstanding 
at  the  time  the  guarantee  is  approved 
the  applicant  will  be  required  to  agree  in 
writing  that  when  settlement  of  these  is 
made,  the  proceeds  will  be  used  to 
replace  or  repair  buildings,  to  apply  to 
debts  secured  by  prior  liens,  or  to  apply 
to  the  guaranteed  OL  loan/line  of  credit 
being  made. 

(3)  Public  liability  and  property 
damage.  Borrowers,  receiving  loans  for 
farm,  recreational,  or  ncmfarm 
enterprises  should  be  advised  of  the 
possibilities  of  incurring  liabiUty  and 
encouraged  to  obtain  public  liability  and 
property  damage  insurance,  including 
insurance  on  a  customer's  property  in 
the  custody  of  the  borrower. 

(j)  Other  considerations.  (1) 
Applicants  will  be  advised  by  the  lender 
that  they  are  expected  to  comply  with 
any  applicable  special  laws  and 
regulations. 

(2)  Applicants  receiving  loans  for 
nonfarm  enterprises  will  be  advised  of 
the  possibility  of  incurring  liability  and 
encouraged  to  obtain  public  liability  and 
property  damage  insurance. 

§§  19eai7S-1M0.17»    ( 

S1960.1M    FarmOwiMrsMpI 

■(a)  Objectives.  The  basic  objectives  of 
the  Farmers  Home  Administration 
(FmHA)  in  guaranteeing  farm  ownership 
(FO)  loans  are  to  assist  eligible 
applicants  who  carmot  get  credit 
without  a  guarantee  to  become  owner- 
operators  of  family  farms.  The 
operations  may  include  establishment  or 
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enlargement  of  nonfarm  enterprises  to 
supplement  the  farm  income. 

(b)  Farm  ownership  loan  eligibility 
requirements.  The  farm  ownership  loan 
eligibility  requirements  are  the  same  as 
the  operating  loan  eligibility 
requirements  as  defined  in  {  1980.175(b) 
of  this  subpart  except  as  follows: 

(1)  Section  1980.175(b](l](vii)  does  not 
apply.  Instead  an  individual  must  be  the 
owner-operator  of  not  larger  than  a 
family  farm  after  the  loan  is  closed. 

(2)  Section  1980.175(b)(2)(iv)(F)  does 
not  apply.  Instead  a  cooperative, 
corporation,  partnership  or  joint 
operation  must  own  and  operate  the 
farm  and  be  authorized  to  do  so  in  the 
State(8)  in  which  the  farm  is  located. 

(c)  Loan  purposes.  Loans  that  are 
consistent  with  all  Federal,  State  and 
local  environmental  quality  standards 
may  be  made  for  the  following 
authorized  loan  purposes: 

(1)  Purchase  or  enlarge  a  farm, 
including  any  land  for  recreation  or 
other  nonfarm  enterprise.  This  may 
include: 

(i)  Purchasing  easements  and  rights- 
of-way  needed  to  operate  the  farm  or 
nonfarm  enterprise. 

(ii)  An  applicant's  portion  of  the  cost 
of  land  which  is  being  subdivided. 

(iii]  Making  a  downpayment  on  the 
purchase  of  land  under  the  following 
conditions: 

(A)  A  deed  is  obtained  by  the 
applicant  and  the  unpaid  balance  on  the 
loan  is  secured  by  a  note  and  mortgage 
or  an  acceptable  land  purchase  contract 
or  similar  instrument. 

(B)  The  applicant  can  meet  the  loan 
terms  under  normal  farm  conditions. 

(C)  The  conditions  and  the 
requirements  of  any  prior  mortgage  or 
contract  meet  the  seairity  requirements 
for  taking  a  junior  lien  as  shown  in 
paragraph  (f)(2)(iii]  of  this  section. 

(D)  A  purchase  contract  is  signed 
which  obligates  the  purchaser  or 
contract  to  meet  the  security 
requirements  for  the  rights  of  present 
possession,  control,  and  beneficial  use 
of  the  property,  and  entitles  the 
purchaser  to  a  deed  upon  paying  all  or  a 
speciHc  part  of  the  purchase  price. 

(2)  Construct,  buy,  or  improve 
buildings  and  facilities  needed  on  the 
applicant's  farm,  including: 

(i)  The  construction  of  an  essential 
farm  dwelling  and  service  buildings  of 
modest  design  and  cost  including 
facilities  and  structures  for  nonfarm 
enterprise  uses  or  aquaculture  such  as 
docks,  Hsh  hatcheries,  shooting  blinds, 
refreshment  or  marketing  stands, 
processing  or  assembly  plants,  sales 
buildings,  repair  shops,  lodging  facilities, 
trailer  parks,  picnic  areas,  target  ranges, 
tennis  courts,  shuffleboard  courts,  golf 


driving  ranges,  campsites,  and  modest 
rental  housing.  For  dwelling 
improvement  or  construction, 
consideration  may  be  given  to 
additional  space  required  for  facilities 
used  for  food  preparation  and  storage, 
vehicle  storage,  or  laundry  and  office 
space,  the  size  and  cost  of  which  will 
not  exceed  that  owned  by  typical  family 
farmers  in  the  area. 

(ii)  The  improvement,  alteration, 
repair,  replacement,  relocation  or 
purchase  and  transfer  of  such  essential 
dwellings  and  service  buildings, 
facilities,  structures  and  Fixtures  that 
become  part  of  the  real  estate  or 
customarily  pass  with  the  farm  when  it 
is  sold.  This  includes  pollution  control 
and  energy  saving  devices. 

(3)  Provide  land  and  water 
development  pollution  control  and 
energy  saving  measures,  acquire  water 
supplies  and  rights,  and  promote  the  use 
and  conservation  essential  to  the 
operation  of  the  farm  and  any  nonfarm 
enterprise  facilities.  This  includes 
providing  fencing,  drainage  and 
irrigation  facilities,  basic  applications  of 
lime  and  fertilizer,  and  facilities  for  land 
clearing.  This  also  includes  establishing 
approved  forestry  practices,  fish  ponds, 
trails  and  lakes;  improving  orchards; 
and  establishing  and  improving 
permanent  hay  or  pasture.  Sources  of 
water  may  be  located  outside  the  land 
owned  provided  appropriate  rights  or 
easements  are  obtained  to  ensure  that 
the  water  rights  will  pass  with  the  farm 
when  it  is  sold.  The  funds  for  land  and 
water  development  may  Include  the 
costs  of  machinery  and  equipment 
needed  to  do  the  development  only 
when  the  total  cost  of  the  development 
and  machinery  or  equipment  would  not 
exceed  the  cost  of  hiring  someone  to  do 
the  development  work.  Also,  loan  funds 
may  be  used  to  pay  that  part  of  the  cost 
of  facilities,  improvements  and 
"practices"  which  will  be  paid  for  in 
connection  with  participation  in  such 
programs  as  the  Agricultwal 
Conservation  or  Great  Plains  programs 
only  when  such  costs  cannot  be  covered 
by  purchase  orders  or  assignments  to 
material  suppliers  or  contractors.  If  loan 
funds  are  advanced  and  the  portion  of 
the  payment  for  which  the  funds  were 
advanced  is  likely  to  exceed  $1,000,  the 
applicant  will  assign  the  payment  to  the 
lender. 

(i)  Funds  may  be  used  to  pay  for 
development  costs  on  land  owned  with 
defective  title  (see  paragraph  (f)(2)  of 
this  section]  or  on  land  in  which  the 
applicant  owns  an  undivided  interest 
provided: 

(A)  The  amotuit  of  loan  funds  used  on 
such  land  is  limited  to  $25,000; 


(B)  There  is  adequate  security  for  the 
loan;  and 

(C)  The  tract  with  defective  title  or 
undivided  interest  is  not  included  in  the 
appraisal  report 

(ii)  Funds  may  be  used  to  pay  for 
development  costs  on  land  leased  by  the 
applicant  provided: 

(A)  The  terms  of  the  leaje  are  such 
that  there  is  reasonable  assurance  the 
applicant  will  have  use  of  the 
improvement  over  its  useful  life; 

(B)  A  written  lease  provides  for 
payment  to  the  tenant  or  assignee  of  any 
unexhausted  value  of  the  improvement 
if  the  lease  is  terminated; 

(C)  There  is  adequate  security  for  the 
loan;  and 

(D)  The  amount  of  loan  funds  used  for 
improvements  on  leased  land  will  not 
exceed  $10,000. 

(4)  Refinance  debts  subject  to  the 
following: 

(i)  The  applicant's  present  creditors 
will  not  furnish  credit  at  rates  and  terms 
the  applicant  can  meet. 

(ii)  The  lender  will  verify  the  need  to 
refinance  all  secured  debts  and  major 
unsecured  debts.  The  unpaid  balance  on 
the  debts  to  be  refinanced  will  also  be 
verified. 

(5)  Pay  reasonable  expenses 
incidental  to  obtaining,  planning,  closing 
and  making  the  loan,  such  as  fees  for 
legal,  architectural  and  other  technical 
services,  first  year  insurance  premiums, 
and  loan  fees  authorized  in  S  1980.22  of 
Subpart  A  of  this  part,  which  are 
required  to  be  paid  by  the  borrowers 
and  which  cannot  be  paid  from  other 
funds.  Loan  funds  also  may  be  used  to 
pay  the  borrower's  share  of  Social 
Security  taxes  for  labor  hired  by  the 
borrower  in  connection  with  land  and 
building  development. 

(6)  Finance  a  nonfarm  enterprise 
when  it  will  provide  another  source  of 
necessary  income  even  though  the 
owned  or  purchased  acreage  for  such 
enterprise  is  not  physically  located  on 
the  farmland. 

(7)  Purchase  any  stock  in  a 
cooperative  lending  agency  that  is 
necessary  to  obtain  the  loan. 

(d)  Loan  limitations.  A  guaranteed  FO 
loan  will  not  be  approved  if: 

(1)  The  total  outstanding  insured  or 
guaranteed  FO.  Soil  and  Water  (SW)  or 
Recreation  (RL)  loan  principal  balance 
owed  by  the  applicant  or  by  anyone 
who  will  sign  the  note  as  a  cosigner  will 
exceed  the  lesser  of  $300,000  or  the 
market  value  of  the  farm  or  other 
security. 

(2)  The  noncontiguous  character  of  a 
farm  containing  two  or  more  tracts  is 
such  that  an  efficient  farming  operation 
and  nonfarm  enterprise  cannot  be 
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conducted  due  to  the  distance  between 
tracts  or  due  to  inadequate  rights-of- 
way  or  public  roads  between  tracts. 

(3)  The  loan  purpose  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  to 
Subpart  G  of  Part  1940  of  this  chapter. 
A  decision  by  FmHA  to  reject  an 
application  for  this  reason  is  appealable. 
However,  an  appeal  questioning  either 
the  presence  of  a  wetland,  converted 
wetland,  or  highly  erodible  land  on  a 
particular  property  must  be  filed  directly 
with  the  USDA  agency  making  the 
determination  in  accordance  with  its 
appeal  procedures. 

(e)  Rates  and  teiws.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  that  the  loan  will 
be  adequately  secured,  taking  into 
account  the  probable  depreciation  of  the 
security. 

(1)  Interest  rates.  The  interest  rate 
requirements  are  the  same  as  set  forth 
for  operating  loans  in  $  1980.75(e)  of  this 
subpart. 

(2)  Installments  on  loans  may  be 
deferred  in  accordance  with 

§  1980.124(d)  of  this  subpart. 

(3)  At  the  request  of  FmHA,  the  lender 
will  provide  evidence  of  the  rate 
charged  the  average  farm  customer. 
Such  evidence  may  consist  of  average 
yield  data,  or  documented 
administrative  differentia!  rate  schedule 
formulas  used  by  the  lender. 

(f)  Security.  (1)  Each  guaranteed  FO 
loan  will  be  secured  by  real  estate  only 
or  by  a  combination  of  real  estate  and 
chattels  or  other  security. 

(2)  When  obtaining  real  estate 
security  the  following  will  Apply. 

(i)  A  mortgage  will  be  taken  on  the 
entire  farm  owned  or  to  be  owned  by 
the  applicant,  including  land  in  which 
the  applicant  owns  an  undivided 
interest,  except  a  portion  of  the  farm 
will  be  excluded  %vhen: 

(A)  The  applicant's  title  to  that  part  of 
the  farm  is  defective,  and  cannot  be 
cleared  at  a  reasonable  cost  provided: 

(7)  The  lender  determines  Uie 
applicant's  interest  is  of  such  nature  that 
it  is  not  mortgageable: 

[2]  To  inclwie  the  land  would 
complicate  loan  servicing  or  liquidation; 
and 

[3)  Any  land  on  which  title  is 
defective  will  not  be  included  in  the 
appraisal  of  the  farm  whether  or  not  it  is 
described  on  the  mortgage. 

[4]  State  law  prohibits  taking  a  lien  on 
homestead  property,  except  for  a 
purchase  money  interest  in  such 
property.  In  that  case,  the  State  [Nrector 


will  issue  a  State  supplement  exempting 
taking  a  lien  on  homestead  property, 
where  a  purchase  money  interest  is 
involved. 

(B)  The  present  lienholder  on  that  part 
of  the  farm  will  not  permit  a  junior  lien 
or  State  law  will  not  recognize  or  permit 
a  lien  when  the  security  is  not  included 
in  the  appraisal  re[>ort 

(C)  Soundness  of  the  loan  will  not  be 
a^ected  if  there  is  defective  title  or  part 
of  the  farm  is  not  included  as  security 
for  the  loan. 

(ii)  When  the  farm  alone  will  not 
provide  enough  security,  other  real 
estate  owned  by  the  applicant  may  also 
be  taken  as  security. 

(iii)  Loans  may  be  secured  by  a  junior 
lien  on  real  estate  provided: 

(A)  Prior  lien  instruments  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,  insurance,  other  costs 
needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  summary  forfeitiu*e,  or 
other  clauses  that  may  jeopardize  the 
Government's  or  the  lender's  interest  or 
the  applicant's  ability  to  pay  the 
guaranteed  FO  loan  unless  any  such 
undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  and  the 
lender  are  concerned. 

(B)  Agreements  are  obtained  from 
prior  lienholders  to  give  notice  of 
foreclosure  to  the  lender  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice. 

(iv)  Any  loan  of  $10,000  or  less  may  be 
secured  by  the  best  lien  obtainable 
without  title  clearance  or  legal  services 
normally  required,  provided  the  lender 
beheves  from  a  search  of  the  county 
records  that  the  applicant  can  give  a 
mortgage  on  the  farm.  This  exception  to 
title  clearance  will  not  apply  when  land 
is  to  be  purchased. 

(3)  Loans  may  be  secured  by  chattels 
subject  to  the  following  conditions: 

(i)  There  is  not  enough  real  estate 
security  for  the  loan  and  the  best  lien 
obtainable  on  the  farm  has  been  taken. 

(ii)  Taking  a  Hen  on  chattels  will  not 
prevent  the  borrower  from  obtaining 
operating  credit  from  other  sources  or 
the  FmHA. 

(iii)  Junior  liens  on  chattels  may  be 
taken  when  there  is  enough  equity  in  the 
property.  However,  when  practical,  a 
first  lien  on  selected  chattel  items 
should  be  obtained. 

(iv)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  cannot  be 
included  in  the  real  estate  lien  and  this 
additional  security  is  needed  to  secure 
the  loan. 

(v)  The  lender  is  responsible  for 
obtaining  the  lien  on  chattel  security 


and  keeping  it  effective  as  notice  to 
third  parties. 

(4)  Other  items  or  property  may  be 
taken  as  additional  security  when 
needed.  These  include: 

(i)  Items  such  as  land,  buildings, 
fixtures,  fences,  water,  water  stock  and 
facilities,  other  improvements, 
easements,  rights-of-way,  and  other 
appurtenances  that  are  considered  part 
of  the  farm  and  usually  pass  with  the 
farm  in  a  change  of  ownership.  If  any  of 
these  do  not  pass  with  a  change  of 
ownership,  the  lender  will  identify  such 
items  and  include  them  in  an 
appropriate  security  instrument  or 
assignment. 

(ii)  Other  property  that  cannot  be 
converted  to  cash  without  jeopardizing 
the  borrower's  farm  operation  such  as 
the  cash  value  of  insurance  policies, 
stock,  memberships  or  stock  in 
associations  or  water  stocks.  Any  sudi 
property  must  have  security  value  and 
be  transferable. 

(5)  For  the  State  of  Hawaii— FO  loans 
on  leasehold  interests  on  real  property.    . 
The  term  owner-operator  as  used  in  this 
subpart  shall  include  in  the  State  of 
Hawaii  the  lessee-operator  of  real 
property  in  any  case  in  which  the 
County  Supervisor  determines  that  such 
real  propertj'  cannot  be  acquired  in  fee 
simple  by  the  lessee-operator.  Tlie 
leasehold  must  provide  adequate 
security  for  the  loan.  A  leasehold  is  the 
right  to  use  property  for  a  specific  period 
of  time  under  conditions  provided  in  a 
lease  agreement.  The  determination  of 
value  will  be  made  by  an  appraisal  of 
the  present  market  value  of  the 
leasehold  by  an  approved  appraiser  of 
the  lender.  The  terms  and  conditions  of 
the  lease  must  be  such  as  to  allow  the 
lessee-operator  to  have  a  reasonable 
probability  of  accomplishing  the 
objectives  and  repayment  of  the  loan. 
The  FmHA  Hawaii  State  Office  will 
issue  a  State  supplement  for  this  subpart 
addressing  leasehold  interest  and 
providing  the  requirements  (including 
forms)  for  obtaining  the  required 
security.  The  amendment  to  the  State 
supplement  and  forms,  and  any 
revisions  to  them,  must  have  prior 
National  Office  approval  before  being 
issued. 

(g)  Special  requirements.  (1)  The 
lender  is  responsible  for  making  a 
preliminary  determination  as  to  whether 
a  loan  can  be  made  on  the  farm.  This 
determination  will  be  based  on  a 
personal  inspection  of  the  farm  and  an 
evaluation  of  such  factors  as 
productivity  of  the  land;  location, 
conditions,  and  adequacy  of  the 
buildings:  approximate  value  of  the 
.farm:  roads,  schools,  markets,  or  other 
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community  facilities;  and  tax  rates  and 
adequacy  of  the  water  supply.  A 
decision  also  will  be  made  on  the 
suitability  of  the  farm  for  a  nonfarm 
enterprise  facility  or  specialized  farm 
operation,  and  development  needed  to 
make  it  a  suitable  farm. 

(2)  Buildings  adequate  for  the  planned 
operation  of  the  farm,  including  any 
nonfarm  enterprise,  must  be  available 
for  the  applicant's  use  after  the  loan  is 
made.  The  necessary  buildings 
ordinarily  will  be  located  on  the 
applicant's  farm.  Exceptions  to  this 
requirement  are  when: 

(i)  The  applicant  already  owns  an 
adequate,  decent  safe,  and  sanitary 
dwelling,  suitable  for  the  family's  needs, 
and  is  located  close  enough  to  the  farm 
so  the  farm  may  be  operated 
successfully.  A  real  estate  lien  will  be 
taken  on  such  dwelling. 

(ii)  The  applicant  has  a  long-term 
lease  on  acceptable  rented  buildings 
that  are  adjacent  to  or  near  the  farm,  or 
the  applicant  occupies  suitable  buildings 
which  the  applicant  will  eventually 
inherit  or  be  permitted  to  purchase  from 
a  relative. 

(iii)  The  farm  does  not  have  an 
adequate  dwelling  and  the  applicant 
owns  a  suitable  mobile  home  which  will 
be  used  as  the  applicant's  home.  A 
mobile  home  will  not  be  considered  to 
add  value  to  the  farm  but  FO  guaranteed 
loan  funds  may  be  used  to  finance 
anchoring  the  home. 

(3)  Development  needed  to  make  the 
farm  and  any  nonfarm  enterprise  ready 
for  a  successful  operation  will  be 
planned  during  loan  processing.  The 
plans  should  provide  for  completing  the 
development  at  the  earliest  practicable 
date,  liie  applicant  should  obtain  the 
recommendations  of  representatives  of 
the  Forest  Service,  Soil  Conservation 
Service.  State  Agricultural  Extension 
Service,  and  State  Planning  and 
Development  Agency  or  local  planning 
groups  to  be  included  in  the 
development  plan  and  in  the  operating 
plan.  In  planning  such  development  with 
the  applicant,  the  lender  will  encourage 
the  applicant  to  use  any  cost-sharing 
assistance  that  may  be  available 
through  any  sources  such  as  the  ASCS 
programs. 

(4)  Insurance  on  buildings  and  other 
property,  and  insurance  available  in 
flood  and  mudslide  hazard  areas,  will  be 
obtained  as  required  by  the  lender. 
Applicants  receiving  loans  for  nonfarm 
enterprises  will  be  advised  by  the  lender 
of  the  possibility  of  incurring  liability 
and  will  be  encouraged  to  obtain  public 
liability  and  property  damage  insurance. 
Chattel  security  should  be  insured 
against  losses  caused  by  hazards 
customarily  insured  against  in  the  area 


if  the  loss  of  such  security  would 
jeopardize  the  interests  of  the  lender 
and  the  Government. 

(5)  When  loan  soundness  depends  on 
Income  from  other  sources  in  addition  to 
income  from  owned  land,  it  will  be 
necessary  for  the  lender  to  determine 
that: 

(i)  There  is  reasonable  assurance  that 
any  rented  land  which  the  applicant 
depends  on  will  be  available;  and/or 

(ii)  Any  off-farm  employment  the 
applicant  depends  on  is  likely  to 
continue. 

(6)  Nonfarm  enterprises  will  be 
analyzed  by  the  lender  to  determine 
soundness. 

(7)  Other  assets  not  used  directly  in 
the  farming  operation  will  be  handled  as 
follows: 

(i)  A  guaranteed  FO  loan  may  be 
made  when  essential  real  estate  is 
owned,  either  in  whole  or  as  an 
undivided  interest,  that  will  not  be  part 
of  the  farm  provided: 

(A)  The  real  estate  furnishes 
employment  or  income  which  is 
essential  to  the  applicant's  success. 

(B)  Sale  of  the  property  will  not 
eliminate  the  need  for  FmHA 
guaranteed  credit 

(C)  Retention  of  the  real  estate  will 
not  cause  the  operation  to  be  larger  than 
a  family  farm. 

(ii]  An  applicant  will  dispose  of 
nonessential  real  estate  or  an  undivided 
interest  in  real  estate  no  later  than  loan 
closing.  If  this  is  not  feasible,  the 
applicant  must  agree  in  writing  to 
dispose  of  the  property  as  soon  after 
dosing  as  possible.  Under  no 
circumstances  may  the  property  be  held 
for  more  than  three  years  after  closing. 

(iii)  The  applicant  must  agree  to  use 
the  proceeds  from  the  sale  of  other  real 
estate  to: 

(A)  Pay  costs  and  taxes  connected 
with  the  sale; 

(B)  Reduce  the  FmHA  guaranteed  debt 
or  any  prior  lien; 

(C)  Make  essential  capital  purchases; 
or 

(D)  Pay  essential  farm  and  home 
expenses. 

(iv)  Real  estate  or  an  interest  in  real 
estate  which  is  retained  after  loan 
closing,  but  which  is  not  part  of  the  farm 
will  not  be  included  in: 

(A)  The  appraisal  report. 

(B)  The  security  instrument  for  the 
loan. 

(C)  The  total  debt  against  the  security. 
(8)  When  life  estates  are  involved, 

loans  may  be  made: 

(i)  To  both  the  life  estate  holder  and 
the  remainderman,  provided: 

(A)  Both  have  a  legal  right  to  occupy 
and  operate  the  farm;  and 

(B)  Both  are  eligible  for  the  loan;  and 


(C)  Both  parties  sign  the  note  and 
mortgage. 

(ii)  To  the  remainderman  only, 
provided: 

(A)  The  remainderman  has  a  legal 
right  to  occupy  and  operate  the  farm; 
and 

(B)  The  lien  instrument  is  signed  by 
the  remainderman,  life  estate  holder, 
and  any  other  party  having  any  interest 
in  the  security. 

(iii)  To  the  life  estate  holder  only, 
provided: 

(A)  There  is  no  legal  restriction  placed 
on  a  life  estate  holder  who  occupies  and 
operates  a  farm;  and 

(6)  The  lien  instrument  is  signed  by 
the  life  estate  holder,  remainderman, 
and  any  other  party  having  any  interest 
in  the  security. 

(9)  A  loan  «vill  not  be  approved  if  a 
lien  junior  to  the  lender's  lien  securing 
the  guaranteed  loan  is  likely  to  be  taken 
simultaneously  with  or  immediately 
subsequent  to  the  loan  closing  to  secure 
any  debt  the  borrower  may  have  at  the 
time  of  loan  closing  or  any  debt  that 
may  be  incurred  in  connection  with  the 
guaranteed  loan  such  as  for  a  portion  of 
the  purchase  price  of  the  farm  or  money 
borrowed  bom  others  for  payments  on 
debts  against  the  farm,  unless  the  total 
debt  against  the  security  would  be 
within  its  market  value. 

(10)  When  guaranteed  FO  loans  are 
made  to  eligible  entities  that  consist  of 
members,  stockholders,  partners  or  joint 
operators  who  are  presently  indebted 
for  a  guaranteed  FO  loan(s)  as 
individual(s)  or  when  guaranteed  FO 
loans  are  made  to  eligible  individuals, 
who  are  members,  stockholders, 
partners  or  joint  operators  of  an  entity 
which  is  presently  indebted  for  a 
guaranteed  FO  loan(8),  security  must 
consist  of  chattel  and/or  real  estate 
seciuity  that  is  separate  and  identifiable 
from  the  security  pledged  to  FmHA  for 
any  other  farmer  program  insured  or 
guaranteed  loans.  Different  lien 
positions  on  real  estate  are  considered 
separate  and  identifiable  collateral. 

K19m.1S1-19M.184    [RaMfvadl. 

{1990.195    Sol  and  Watar  loans. 

(a)  Objectives.  The  basic  objectives  of 
the  guaranteed  SW  loan  program  are  to 
encourage  and  facilitate  the 
improvement,  protection,  and  proper  use 
of  farmland  by  providing  fmancing  for 
soil  conservation;  water  development 
conservation,  and  use;  forestation: 
drainage  of  farmland;  establishment  and 
improvement  of  permanent  pasture; 
pollution  abatement  and  control;  and 
other  related  measures  consistent  with 
all  Federal,  State,  and  local 
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environmental  quality  standards. 
Achieving  these  objectives  should  help 
farmers  to  make  needed  land-use 
adjustments  and  should  lessen  the 
impact  of  adverse  weather  conditions  on 
farming  operations. 

(b)  Soil  and  Water  loan  eligibility 
requirements.  In  accordance  with  the 
Food  Security  Act  of  1985  (Pub.  L  99- 
198)  after  December  23. 1985.  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  is 
convicted  under  Federal  or  State  law  of 
planting,  cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  of  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  the 
issuance  of  the  Loan  Note  Guarantee  in 
any  crop  year,  the  individual  or  entity 
shall  be  ineligible  for  a  loan  guarantee 
for  the  crop  year  in  which  the  individual 
or  member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1.  "Application  for  FmHA  Services," 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23, 1985.  In 
addition,  the  following  requirements 
must  be  met: 
(1)  An  individual  must: 
(i)  Be  a  citizen  of  the  United  States 
(see  S  1980.106(b)(21)  of  this  subpart  for 
the  definition  of  "United  States")  or  an 
alien  lawfully  admitted  to  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationality  Act 
Aliens  must  provide  INS  Forms  1-151  or 
1-551.  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  INS  to  verify  the  information 
appearing  on  the  alien's  identification 
card  by  completing  INS  Form  G-641, 
"Application  for  Verification  of 
Information  from  Immigration  and 
Naturalization  Records,"  obtainable 
from  the  nearest  INS  district  (see 
Exhibit  B  of  Subpart  A  of  Part  1944  of 
this  chapter).  Mail  the  completed  form  to 
INS.  The  payment  of  a  service  fee  by 
FmHA  to  INS  is  waived  by  inserting  in 
the  upper  right  hand  comer  of  INS  Form 
G-641,  the  following:  "INTERAGENCY 
LAW  ENFORCEMENT  REQUEST. " 

(ii)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  loan. 

(iii)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliability)  and  industry 
to  carry  out  the  proposed  operation.  Past 
record  of  debt  repayment  will  not  be 
cause  for  a  determination  that  the 


applicant  is  not  eligible  if  an  honest 
attempt  has  been  made  to  meet  the 
obligation. 

(iv)  Honestly  try  to  carry  out  the 
conditions  and  terms  of  the  loan. 

(v)  Be  unable  to  obtain  su^icient 
credit  without  a  guarantee  to  finance 
actual  needs  at  reasonable  rates  and 
terms,  taking  into  consideration 
prevailing  private  and  cooperative  rates 
and  terms  in  the  community  in  or  near 
which  the  applicant  resides  for  loans  for 
similar  purposes  and  periods  of  time. 

(vi)  Be  the  owner  or  operator  of  a  farm 
after  the  loan  is  closed. 

(vii)  If  a  tenant  have  a  satisfactory 
written  lease  for  a  sufficient  period  of 
time  and  under  terms  that  %vill  enable 
the  operator  to  obtain  reasonable 
returns  on  the  improvements  to  be  made 
with  the  guaranteed  loan.  In  addition, 
the  lease  or  separate  agreement  should 
provide  for  compensating  the  tenant  for 
any  unexhausted  value  of  the 
improvements  upon  termination  of  the 
lease. 

(2)  A  cooperative,  corporation, 
partnership  or  joint  operation  must 
(i)  Along  with  all  of  its  members, 
stockholders,  partners,  or  joint  operators 
have  the  character  (emphasizing  credit 
history,  past  record  of  debt  repayment 
and  reliability)  and  industry  to  carry  out 
the  proposed  operation.  Past  record  of 
debt  repayment  will  not  be  cause  for  a 
determination  that  the  applicant  is  not 
eligible  if  an  honest  attempt  has  been 
made  to  meet  the  obligation. 

(ii)  Along  with  all  of  its  members, 
stockholders,  partners,  or  joint 
operators,  honestly  try  to  carry  out  the 
conditions  and  terms  of  the  loan. 

(iii)  Consist  of  members,  stockholders, 
partners  or  joint  operators  holding  a 
majority  interest  who  are  citizens  of  the 
United  States  (see  §1980.106{b)(21)  of 
this  subpart  for  the  definition  of  "United 
States"),  or  an  alien  lawfully  admitted  to 
the  United  States  for  permanent 
residence  under  the  Immigration  and 
Nationality  Act  Aliens  must  provide 
INS  Forms  1-151  or  1-551,  "Alien 
Registration  Receipt  Card."  Indefinite 
parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  INS  to  verify  the  information 
appearing  on  the  alien's  identification 
card  by  completing  INS  Form  G-641, 
"Application  for  Verification  of 
Information  from  Immigration  and 
Naturalization  Records,"  obtainable 
from  the  nearest  INS  district  (see 
Exhibit  B  of  Subpart  A  of  Part  1944  of 
this  chapter).  Mail  the  completed  form  to 
INS.  The  payment  of  a  service  fee  by 
FmHA  to  INS  is  waived  by  inserting  in 
the  upper  right  hand  comer  of  INS  Form 


G-641,  the  following:  "INTERAGENCY 
LAW  ENFORCEMENT  REQUEST." 
(iv)  Be  authorized  to  o%vn  and/or 
operate  a  farm  in  the  State(s)  in  which 
the  farm  is  located. 

(v)  Be  unable  to  obtain  sufficient 
credit  without  a  guarantee,  either  as  an 
entity  or  as  individual  members, 
stockholders,  partners,  or  joint 
operators,  to  finance  actual  needs  at 
reasonable  rates  and  terms,  taking  into 
account  prevailing  private  and 
cooperative  rates  and  terms  in  or  near 
the  commimity  for  loans  for  similar   • 
purposes  and  periods  of  time. 

(vi)  Be  controlled  by  individuals 
engaged  primarily  and  directly  in 
farming  or  ranching  in  the  United  States 
after  the  loan  is  made. 

(vii)  Be  the  owner  or  operator  of  a 
farm  after  the  loan  is  made. 

(viii)  If  a  tenant  have  a  satisfactory 
written  lease  for  a  sufficient  period  of 
time  and  under  terms  that  will  enable 
the  appUcant  to  obtain  reasonable 
returns  on  the  improvements  made  with 
the  loan.  In  addition,  the  lease  or 
separate  agreement  should  provide  for 
compensating  the  tenant  for  any 
unexhausted  value  of  the  improvements 
upon  termination  of  the  lease. 

(ix)  Consist  of  members,  stockholders, 
partners  or  joint  operators  who  are 
individuals  and  not  corporation(8), 
partnership(s),  cooperative(s),  or  joint 
operations. 

(c)  Loan  purposes.  Loan  purposes 
must  be  consistent  with  all  Federal 
State  and  local  environmental  quality 
standards  and  funds  may  be  used  to: 

(1)  Pay  the  costs  for  construction, 
materials,  supplies,  equipment,  and 
services  related  to  land  and  water 
development  use,  and  conservation; 
and  energy  saving  measures  related  to 
soil  and  water  conservation,  such  as: 

(i)  Terraces,  dikes,  reservoirs,  ponds, 
tanks,  cisterns,  liquid  and  sohd  waste 
disposal  facilities,  wells,  pipelines, 
pumping  and  irrigation  equipment 
ditches  and  canals  for  drainage, 
waterways,  and  erosion  control 
stmctures. 

(ii)  Drainage  of  land  which  is  part  of 
an  operating  farm  unit. 

(iii)  Land  clearing. 

(iv)  Sodding,  subsoiling,  land  leveling, 
liming  and  fencing. 

(v)  Fertilizer  and  seed  used  in 
connection  with  a  soil  conservation 
practice  or  to  establish  or  improve 
permanent  vegetation. 

(vi)  Forestation  for  sustained  yield 
and  tree  planting  for  erosion  control  or  ^ 
shelter  belt  purposes. 

(vii)  Gasoline,  oil,  and  equipment 
rental  or  hire  connected  with 
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establishing  or  completing  the 
development 

(viii)  Reasonable  expense*  incidental 
to  obtaining,  planning  closing  and 
making  the  loan,  such  as  fees  for  legal, 
engineering  or  other  technical  services, 
hazard  insurance  premiums,  and  loan 
fees  authorized  in  i  1980.22  of  Subpart  A 
of  this  part  which  are  required  to  be 
paid  by  the  borrower  and  which  cannot 
be  paid  from  other  funds.  Loan  funds 
may  also  be  used  to  pay  the  borrower's 
share  of  Social  Security  taxes  for  labor 
hired  by  the  borrower  in  connection 
with  making  any  planned  improvements. 

(ix)  Purchase  or  repair  of  special- 
purpose  equipment  such  as  terracing, 
land  leveling  and  ditching  equipment, 
provided: 

(A)  Such  equipment  is  needed  and 
will  facilitate  the  completion  or 
maintenance  of  the  planned 
improvement,  and 

(B)  The  cost  of  the  equipment  plus  the 
other  costs  related  to  the  improvement 
will  not  be  more  than  if  performed  by  a 
contractor  or  by  another  method. 

(2)  Pay  the  costs  of  me*?tinR  FederaL 
State  and  local  requirements  for 
agricultural,  animal,  or  poultry  waste 
pollution  abatement  and  control 
facilities,  including  construction, 
modification,  or  relocation  of  the  farm  or 
farm  structures  if  necessary  to  comply 
with  such  pollution  atiatement 
requirements. 

(3)  Acquire  a  source  of  water  to  be 
used  on  land  the  applicant  owns,  will 
acquire,  or  operates  including: 

(i)  The  purchase  of  water  stock  or 
membership  in  an  incorporated  water 
user  association. 

(ii)  The  acquisition  of  a  water  right 
through  appropriation,  agreement 
permit  or  decree. 

(iii)  The  acquisition  of  water  supply  or 
right,  and  the  land  on  which  it  is 
presently  being  used,  when  the  water 
supply  or  right  cannot  be  purchased 
without  the  land,  provided: 

(A)  The  value  of  the  land  without  the 
water  supply  or  right  is  only  an 
incidental  part  of  the  total  price;  and 

(B)  The  water  supply  and  right  will  be 
transferred  to.  and  used  more  effectively 
on.  other  land  o«vned  or  operated  by  the 
apphcant 

(4)  Refmance  debts  subject  to  the 
follovinng: 

(i)  The  debts  were  incurred  for 
authorized  guaranteed  SW  loan 
purposes. 

(ii)  All  development  or  repair  work 
conforms  to  FmHA  standards  or  those 
standards  will  be  met  with  the 
guaranteed  loan. 

(iii)  The  applicant's  present  creditors 
will  not  furnish  credit  at  rates  and  terms 
the  applicant  can  meet 


(iv)  The  lender  will  verify  the  need  to 
refinance  all  secured  and  major 
unsecured  debts.  The  unpaid  balance  on 
the  debts  to  be  refinanced  will  also  be 
verified. 

(5)  Purchase  land  or  an  interest 
therein  for  sites  or  rights-of-way  and 
easements  upon  which  a  water  or 
drainage  facility  will  be  located. 

(6)  Pay  that  part  of  the  cost  of 
facilities,  improvements,  and  "practices" 
which  will  be  paid  for  in  connection 
with  participation  in  programs 
administered  by  agencies  such  as  the 
ASCS  or  the  Soil  Conservation  Service 
(SCS)  only  when  such  costs  cannot  be 
covered  by  purchase  orders  or 
assignments  to  material  suppliers  or 
contractors.  If  loan  funds  are  advanced 
and  the  portion  of  the  payment  for 
which  the  funds  were  advanced  is  likely 
to  exceed  $1,000,  the  applicant  will 
assign  the  payment  to  the  lender. 

(7)  Provide  water  supply  facilities  for 
dwellings  and  farm  buildings,  including 
such  facilities  as  wells,  pumps, 
farmstead  distribution  systems,  and 
home  plumbing. 

(8)  Pay  costs  of  land  and  water 
development  use.  and  conservation 
essential  to  the  applicant's  farm,  subject 
to  the  following: 

(i)  Such  a  loan  may  be  made  on  land 
with  defective  title  owned  by  the 
apphcant  (see  paragraph  (f)  of  this 
section]  or  on  land  in  which  the 
applicant  owns  an  undivided  interest 
providing: 

(A)  The  amount  of  funds  used  on  such 
land  is  limited  to  $2S.00a 

(B)  There  is  adequate  security  for  the 
loan,  and 

(C)  The  tract  is  not  included  in  the 
appraisal  report 

(ii)  Such  a  loan  may  be  made  on  land 
leased  by  the  apphcant  providing: 

(A)  Thie  terms  of  the  lease  are  such 
that  there  is  reasonable  assurance  the 
applicant  will  have  use  of  the 
improvement  over  its  useful  life. 

(B)  A  written  lease  provides  for 
payment  to  the  tenant  or  assignee  any 
unexhausted  value  of  the  improvement 
if  the  lease  is  terminated. 

(C)  There  is  adequate  security  for  the 
loan. 

(9)  Purchase  any  stock  in  a 
cooperative  lending  agency  that  is 
necessary  to  obtain  the  loan. 

(d)  Loan  limitations.  A  guaranteed 
SW  loan  will  not  be  approved  if: 

(1)  The  total  outstanding  insured  or 
guaranteed  SW,  FO  or  RL  loan  principal 
balaince  owed  by  the  applicant  or  owed 
by  anyone  who  will  sign  the  note  as  a 
cosigner  will  exceed  the  lesser  of 
$300,000  or  the  market  vahie  of  the  farm 
or  other  security. 


(2)  The  noncontiguous  character  of  a 
farm  containing  two  or  more  tracts  is 
such  that  an  e^cient  farming  operation 
and  nonfarm  enterprise  cannot  be 
conducted  due  to  the  distance  between 
tracts  or  due  to  inadequate  rights-of- 
way  or  public  roads  between  tracts. 

(3)  The  loan  purpose  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  to 
Subpart  G  of  Part  1940  of  this  chapter.  A 
decision  by  FmHA  to  reject  an 
application  for  this  reason  is  appealable. 
However,  an  appeal  questioning  either 
the  presence  of  a  wetland,  converted 
wetland,  or  highly  erodible  land  on  a 
particular  property  must  be  filed  directly 
with  the  USDA  agency  making  the 
determination  in  accordance  with  its 
appeal  procedures. 

(e)  Rates  and  terms.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  that  the  loan  will 
be  adequately  secured,  taking  into 
account  the  probable  depreciation  of  the 
security. 

(1)  The  interest  rates  requirements  are 
the  same  as  set  forth  for  operating  loans 
in  S  1980.175(e)  of  this  subpart. 

(2)  Installments  may  be  deferred  in 
accordance  with  {  1980.124(d)  of  this 
subpart. 

(fi  Security.  (1)  Each  guaranteed  SW 
loan  will  be  secured  by  real  estate, 
chattels,  other  security,  leaseholds,  or  a 
combination  of  these. 

(2)  When  obtaining  real  estate 
seciuity.  the  following  will  apply: 

(i)  A  mortgage  will  be  taken  on  the 
entire  farm  to  be  improved  which  is 
owned  by  the  applicant  including  land 
in  which  the  applicant  owns  an 
undivided  interest  except  a  portion  of 
the  farm  will  be  excluded  when: 

(A)  The  applicant's  title  to  that  part  of 
the  farm  is  defective,  and  cannot  be 
cured  at  a  reasonable  cost  provided: 

[1]  The  lender  determines  the 
applicant's  interest  is  of  such  nature  that 
it  is  not  mortgageable,  and 

(2)  To  include  the  land  would 
complicate  loan  servicing  or  liquidation: 
and 

[3]  Any  land  on  which  title  is 
defective  will  not  be  included  in  the 
appraisal  of  the  farm  whether  or  not  it  is 
described  on  the  mortgage. 

[4]  State  law  prohibits  taking  a  lien  on 
homestead  property,  except  for  a 
purchase  money  interest  in  such 
property.  The  State  Director  will  issue  a 
State  supplement  exempting  taking  a 
lien  on  homestead  property  where 
purchase  money  interest  is  involved. 


(B)  The  present  lienholder  on  that  part 
of  the  farm  will  not  permit  a  junior  lien 
or  State  law  will  not  recognize  or  permit 
a  lien  provided  the  part  excluded  from 
the  security  is  not  included  in  the 
appraisal  report. 

(C)  Soundness  of  the  loan  will  not  be 
affected  if  there  is  defective  title  or  part 
of  the  farm  is  not  included  as  security. 

(ii)  When  the  farm  alone  will  not 
provide  enough  security,  other  real 
estate  owned  by  the  applicant  may  also 
be  taken  as  security. 

(iii)  Loans  may  be  secured  by  a  junior 
lien  on  real  estate  provided: 

(A)  Prior  lien  instruments  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,  insurance,  other  costs 
needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  summary  forfeiture,  or 
other  clauses  that  may  jeopardize  the 
Government's  or  the  lender's  interest  or 
the  applicant's  abiHty  to  pay  the 
guaranteed  loan  unless  any  such 
undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  and  the 
lender  are  concerned. 

(B)  Agreements  are  obtained  from 
prior  lienholders  to  give  notice  of 
foreclosure  to  the  lender  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice. 

(iv)  Any  loan  of  $10,000  or  less  may  be 
secured  by  the  best  lien  obtainable 
without  title  clearance  or  legal  services 
normally  required,  provided  the  lender 
believes  from  a  search  of  the  county 
records  that  the  applicant  can  give  a 
mortgage  on  the  farm.  This  exception  to 
title  clearance  will  not  apply  when  land 
is  to  be  purchased. 

(3)  Loans  may  be  secured  by  chattels 
subject  to  the  following  conditions: 

(i)  Real  estate  security  is  inadequate 
to  secure  the  loan  or  is  not  available  at 
all. 

(ii)  Taking  a  lien  on  chattels  will  not 
prevent  the  borrower  from  obtaining 
operating  credit  from  other  sources  or 
the  FmHA. 

(iii)  Junior  liens  on  chattels  may  be 
taken  when  there  is  enough  equity  in  the 
property.  However,  when  practical,  a 
first  lien  on  selected  chattel  items 
should  be  obtained. 

(iv)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  cannot  be 
included  in  the  real  estate  lien  and  this 
additional  security  is  needed  to  secure 
the  loan. 

(v)  When  a  loan  is  made  only  for  the 
purchase  of  shares  of  water  stock,  such 
stock  will  be  pledged  or  assigned  as 
security  for  the  loan.  No  other  security 
need  be  required  if  the  stock  represents 
the  right  to  receive  water  and  is 


transferable  separately  from  the  land, 
provided: 

(A)  There  is  a  market  for  the  stock. 

(B)  The  purchase  price  is  no  greater 
than  the  price  at  which  stock  in  the 
water  company  is  normally  sold. 

(vi)  If  secured  by  chattels  only,  the 
loan  cannot  be  over  $100,000  and  must 
be  scheduled  for  repajonent  within  20 
years  or  the  useful  life  of  the  security, 
whichever  is  less. 

(vii)  The  lender  is  responsible  for 
obtaining  the  lien  on  chattel  security 
and  keeping  it  effective  as  notice  to 
third  parties, 

(4)  Other  items  or  property  may  be 
taken  as  additional  secuirity  when 
needed.  These  include: 

(i)  Items  such  as  land,  buildings, 
fixtures,  fences,  water,  water  stock  and 
facUities,  other  improvements, 
easements,  rights-of-way,  and  other 
appurtenances  that  are  considered  part 
of  the  farm  and  usueilly  pass  with  the 
farm  in  a  change  of  ownership.  If  any  of 
these  do  not  pass  with  a  change  of 
ownership,  the  lender  will  properly 
identify  such  items  and  include  them  in 
an  appropriate  security  instrument  or 
assignment. 

(ii)  Other  property  that  cannot  be 
converted  to  cash  without  jeopardizing 
the  borrower's  farm  operation  such  as 
the  cash  value  of  insurance  policies, 
stock,  memberships  or  stock  in 
associations,  or  water  stocks.  Any  such 
property  must  have  security  value  and 
be  transferable. 

(5)  A  loan  may  be  secured  by  a 
mortgage  on  the  leasehold  if  it  has 
negotiable  value  and  is  able  to  be 
mortgaged,  subject  to  the  following: 

(i)  The  unexpired  term  of  the  lease 
should  extend  beyond  the  repayment 
period  of  the  loan  for  a  period  sufficient 
to  ensure  that  the  objectives  of  the  loan 
will  be  achieved.  It  the  loan  repayment 
period  is  equal  to  or  greater  than  the 
period  covered  by  the  lease,  the 
borrower  must  provide  other  security  to 
secure  the  loan  or  the  lessor  must  agree 
in  writing  to  compensate  the  borrower 
for  any  unexhausted  value  of  the 
improvements  when  the  lease  expires  or 
is  terminated. 

(ii)  The  lessor  must  have  good  and 
marketable  title  to  the  real  estate,  which 
may  be  subject  to  a  prior  lien,  or  the 
lessor  must  have  signed  a  contract  to 
purchase  the  real  estate.  The  contract  to 
sell  and  the  lien  instruments  must  not 
contain  covenants,  such  as  short 
redemption  periods  or  rights  to  cancel, 
which  may  jeopardize  the  lender's 
security.  Any  provisions  which  may 
jeopardize  the  lender's  security  must  be 
limited,  modified,  waived  or 
subordinated  in  favor  of  the  lender. 


(iii)  With  respect  to  achieving  the 
purpose  of  the  loan,  obtaining  adequate 
security,  and  being  able  to  service  the 
loan  and  enforce  its  rights,  the  lender,  as 
holder  of  a  mortgage  upon  a  lease  or 
leasehold  interest,  must  be  in  a  position 
substantially  as  good  as  if  it  held  a 
second  mortgage  on  the  real  estate. 
Besides  the  lessor's  consent  to  the 
mortgage  on  the  leasehold  interest  the 
lender  should  consider  whether  or  not 

(A)  There  is  reasonable  security  of 
tenure.  The  borrower's  interest  should 
not  be  subject  to  summary  forfeiture  or 
cancellation. 

(B)  The  right  to  foreclose  the  mortgage 
and  sell  without  restriction  would 
adversely  affect  the  saleability  or 
market  value  of  the  security. 

(C)  The  lender  has  a  right  to  bid  at  a 
foreclosure  sale  or  to  accept  voluntary 
conveyance  in  lieu  of  foreclosure. 

(D)  The  lender  has  the  right  after 
acquiring  the  leasehold  through 
foreclosure  or  voluntary  conveyance  in 
lieu  of  foreclosure,  or  in  event  of 
abandonment  by  the  borrower,  to 
occupy  the  property  or  sublet  it  and  to 
sell  it  for  cash  or  credit 

(E)  The  borrower  has  the  right  in  the 
event  of  default  or  inability  to  continue 
with  the  lease  and  the  loan,  to  transfer 
the  leasehold  subject  to  the  mortgage, 
to  an  eligible  transferee  who  v^U 
assume  the  guaranteed  SW  debt 

(F)  Advance  notice  will  be  given  to 
the  lender  of  the  lessor's  intention  to 
cancel,  terminate  or  foreclose  upon  the 
lease.  Such  advance  notice  should  be 
long  enough  to  permit  the  lender  to 
ascertain  the  amount  of  delinquencies, 
the  total  amount  of  the  lessor's  and  any 
other  prior  interest  the  market  value  of 
the  leasehold  interest  and.  if  litigation  is 
involved  permit  appropriate  action  by 
the  lender  to  be  taken. 

(G)  There  are  express  provisions 
covering  the  question  of  the  lender's 
obligation  to  pay  unpaid  rental  or  other 
charges  accrued  at  the  time  it  acquires 
possession  of  the  property  or  title  to  the 
leasehold,  and  those  which  become  due 
during  the  lender's  occupancy  or 
ownership,  pending  further  servicing  or 
liquidation. 

(H)  There  are  any  necessary 
provisions  to  assure  fair  compensation 
to  the  lessee  for  any  part  of  the  premises 
taken  by  condemnation. 

(I)  Any  other  provisions  are  necessary 
to  obtain  an  interest  which  can  be 
mortgaged. 

(iv)  The  following  language  or  similar 
language  which  is  legally  adequate  will 
be  inserted  on  the  lien  instrument 

All  Borrower's  right,  title,  and  interest  in 

and  to  the  leasehold  estate  for  a  term  of 

years  beginning  on ,  19 , 
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created  and  estabiithfld  by  a  certain  Lease 
dated .  19 .  executed  by 
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County  and  State,  and  any  renewals  and 
extensions  thereof,  and  all  Borrower's  right, 
title,  and  Interest  in  and  to  said  Lease, 
covering  the  following  real  estate:  (To  be 
inserted  just  before  the  legal  description.) 

This  additional  covenant  will  be 
inserted  in  the  mortgage: 

Borrotver  will  pay  when  due  all  rents  and 
all  other  charges  required  by  said  Lease,  will 
comply  with  all  other  requirements  of  said 
Lease,  and  «vill  not  surrender  or  relinquish 
without  the  lender's  written  consent,  any  nf 
the  Borrower's  right  title  or  interest  in  or  to 
said  leasehold  estate  or  under  said  Lease 
while  this  instnunenl  remains  in  effect 

(g)  Special  requirements.  (1)  When 
possible.  recommendationB  for  land 
development  will  be  obtained  from  the 
Forest  Service.  State  Agricultural 
Extension  Service,  and  the  Soil 
Conseivation  Service  and  included  in 
the  development  plan  and  in  the 
operating  plans,  in  planning  such 
development  with  the  applicant  the 
lender  will  encourage  the  applicant  to 
use  any  cost-sharing  assistance  that 
may  be  available  through  any  source 
such  as  the  ASCS  programs. 

(2)  Applicants  are  responsible  for 
obtaining  all  the  technical  assistance 
required  in  connection  with  a 
guaranteed  SW  loan,  such  as  that 
needed  to  plan,  construct  or  establish 
the  improvement  or  facility  to  be 
financed. 

(3)  Evider>ce  or  documentation  of  the 
following  should  be  obtained  when  loan 
funds  are  to  be  used  for  irrigation 
purposes: 

(i)  The  land  to  be  irrigated  is  suitable 
for  irrigation. 

(ii)  The  applicant  has  a  right  to  use 
water  for  irrigation. 

(iii)  The  water  is  suitable  to  use  for 
irrigation  and  is  available  in  sufTicient 
quantities  to  irrigate  a  specified  amount 
of  land. 

(iv)  If  irrigation  specialists  have 
prepared  any  feasibility  studies,  copies 
of  these  studies  should  be  submitted  to 
the  lender. 

(4)  Insurance  on  building  and  other 
propfsrty.  and  insuiance  available  in 
Hood  and  mudslide  hazard  areas,  will  be 
obtained  as  required  by  the  lender. 
Chattel  security  should  be  insured 
against  losses  caused  by  hazards 
customarily  insured  against  in  the  area 
if  the  loss  of  such  security  would 
jeopardize  the  interests  of  the  lender 
and  the  Covenunent 

(5)  When  life  estates  are  involved, 
loans  may  be  made: 


(i)  To  both  the  life  estate  holder  and 
the  remainderman,  provided: 

(A)  Both  have  a  legal  right  to  occupy 
and  operate  the  farm;  and 

(B)  Both  are  eligible  for  the  loan;  and 

(C)  Both  parties  sign  the  note  and 
mortgage. 

(ii)  To  the  remainderman  only, 
provided: 

(A)  The  remainderman  has  a  legal 
right  to  occupy  and  operate  the  farm; 
and 

(B)  The  lien  instrument  is  signed  by 
the  remainderman.  life  estate  holder, 
and  any  other  party  having  any  interest 
in  the  seciirity. 

(iii)  To  the  life  estate  holder  only, 
provided: 

(A)  There  is  no  legal  restriction  placed 
on  a  life  estate  holder  who  occupies  and 
operates  a  farm:  and 

(B)  The  lien  instrument  is  signed  by 
the  life  estate  holder,  remainderman, 
and  any  other  party  having  any  interest 
in  the  security. 

(6)  A  loan  will  not  be  approved  if  a 
lien  junior  to  the  lender's  lien  semring 
the  guaranteed  loan  is  likely  to  be  taken 
simultaneously  with  or  immediately 
subsequent  to  the  loan  closing  to  seciu« 
any  debt  the  borrower  may  have  at  the 
time  of  loan  closing  or  any  debt  that 
may  be  incured  in  connection  with  the 
guaranteed  loan,  unless  the  total  debt 
against  the  security  would  be  within  its 
market  value. 

(7)  When  guarantees  SW  loans  are 
made  to  eligible  entities  that  consist  of 
members,  stockholders,  partners  or  joint 
operators  who  are  presently  indebted 
for  a  guaranteed  SW  loan(s)  are  made  to 
eligible  individual(s),  or  when 
guaranteed  SW  loans  are  made  to 
eligible  individuals,  who  are  members, 
stockholders,  partners  or  joint  operators 
of  an  entity  which  is  presently  indebted 
for  a  guaranteed  SW  loan(8),  seciuity 
must  consist  of  chattel  and/or  real 
estate  sectirity  that  is  separate  and 
identiHable  from  the  security  pledged  to 
FmHA  for  any  other  farmer  program 
insured  or  guaranteed  loans.  Different 
lien  positions  on  real  estate  are 
considered  separate  and  indentifiable 
collateral. 

$§  19eO.10»-19M.199    [RMervsdI. 
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The  collection  of  information 
requirements  in  this  regidation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  0575-0079. 

Exhibit  A — Approved  Lander  Program — 
Farm  Ownership,  Soil  and  Water  and 
Operating  Loans 

I.  General:  This  Exhibit  provides  policies 
and  procedures  to  establish  an  Approved 


Lender  Program  (ALP)  for  Guaranteed 
Operating  Loans  (OL)  described  in  {  1980.175. 
Farm  Ownership  (FO)  Loans  described  in 
S  1980.180  and  Soil  and  Water  (SW)  loans 
described  in  i  1980  185  of  this  subpart.  The 
objectives  are  to  minimize  time  required  by 
approved  lenders  in  obtaining  response  to 
request  for  a  guarantee,  eliminate  the 
requirement  of  having  Form  FmHA  449-35, 
"Lender's  Agreement,"  or  Form  FmHA  1990- 
38,  "Lender's  Agreement  (Line  of  Credit). " 
executed  for  each  loan  or  line  of  credit 
guaranteed  by  Farmers  Home  Administration 
(FmHA).  permit  maximum  use  of  forms 
normally  used  by  the  lender,  require  lender  to 
provide  FmHA  a  credit  analysis  and  reduce 
the  workload  responsibilities  of  FmHA. 
FmHA  will  make  the  final  determination  on 
eligibility,  loan  purposes  ai>d  repayment 
terms.  The  ALP  agreements.  Attachments  1 
and  2,  will  serve  as  the  "Lender's  Agreement" 
for  guarantees  issued  l>y  FmHA  under  this 
Exhibit.  Attachment  1  is  the  I>ender's 
Agreement  to  be  executed  in  relation  to 
regular  term  loans.  Attachment  2  is  the 
Lender's  Agreement  that  is  to  be  executed  in 
relation  to  lines  of  credit  The  lender,  in  its 
applicatioa  should  indicate  the  type(s)  of 
advances  to  he  made. 

A.  Authority.  The  authorizations  contained 
in  this  Exhibit  provide:  (1)  Methods  for  initial 
approval  period,  subsequent  approval 
period(s)  and  revocation  of  ALP  statu*:  (2) 
Methods  an  ALP  lender  will  use  to  process, 
service  and  conclude  guaranteed  OL,  SW. 
and  FO  loans:  (3)  Methods  FmHA  will  use  to 
consider  an  ALP  lender's  request  for 
guarantee  and  monitor  guaranteed  OU  SW, 
and  FO  loan  activities. 

B.  Policy.  The  purpose  of  an  ALP  is  Io 
expand  the  guaranteed  OL.  SW,  and  FO 
programs,  supplement  present  insured  loan 
authority,  and  make  credit  available  to  not 
larger  than  family  farm  owners  and/or 
operators  who  are  presently  in  a  "credit 
availability  gap. "  The  "credit  availability 
gap"  farmers  are  those  who  slightly  exceed 
FmHA  s  insured  loan  eligibiUty  criteria  but 
who  face  a  degree  of  financial  stress  which 
renders  them  unable  to  fully  qualify  for 
adequate  credit  based  upon  standards 
required  by  the  commercial  agricultural 
lender. 

C.  List  of  Lenders.  The  County  Supervisor 
will  maintain  a  current  Kst  of  approved 
lenders  and  other  lenders  who  express  a 
desire  to  participate  in  the  guaranteed 
program.  This  list  will  l>e  made  available  Io 
farmers  upon  request 

U.  Lender  Approval.  Subsequent  Approval 
Period(s)  and  Revocation  of  ALP  Status. 
Lenders  who  meet  the  required  and  other 
criteria  may  be  granted  ALP  status  for  a 
period  not  to  exceed  2  years  by  the  State 
Director  for  the  State  in  which  the  lender  is 
authorized  to  do  business.  All  initial  and  any 
subsequent  approvals  of  ALP  status  will  be  in 
the  form  of  an  agreement  signed  by  the  State 
Director  and  the  lending  institution.  The 
agreement  will  t>e  Attachment  1  and/or 
Attachment  2  of  the  Exhibit.  The  agreement 
will  not  apply  to  branches  or  subofficies  of 
the  lender  unless  specifically  named  in  the 
Agreement.  In  cases  involving  the  Farm 
Credit  System  (FCS).  the  State  Director  shall 


Federal  Rcgtoter  /  Vol.  54.  No.  9  /  Friday.  |anuary  13.  1989  /  Roles  and  Regulation*  1583 


give  ALP  status,  within  the  State  Director's 
area  of  jurisdiction,  to  any  FCS  member 
institution  provided  such  members  do  not 
have  loan  losses  exceeding  6  percent  per  year 
for  each  of  the  three  previous  years  or  18 
percent  of  the  institution's  average  loan 
portfolio  computed  for  the  three  previous 
years.  FCS  member  institutions  having  an 
acceptable  loan  loss  percentage  as  specified 
above  are  exempt  from  complying  with 
requirements  of  paragraph  n  A  {l)(d)  through 
(d)  and  (2).  The  Farm  Credit  Administration 
(FCA)  will  notify  the  FmHA  Administrator  ia 
writing  annually  or  sooner  of  any  FCS 
member  institution  that  has  loan  losses 
exceeding  the  acceptable  percentage 
specified  above. 

To  obtain  ALP  status,  an  FCS  member 
institution  with  an  acceptable  loan  loss 
percentage  need  only  execute  the  agreement 
(Attachment  1  and/or  Attachment  2  of  this 
Exhibit)  and  satisfy  the  State  Director  ftat  it 
is  using  acceptable  forms  as  proxided  in 
paragraph  11  A  (l)(e).  Even  if  an  PCS  member 
institution  is  not  identified  by  FCA  as  having 
an  acceptable  loan  loss  percentage,  that 
institution  may  still  request  the  State  Director 
to  consider  it  for  ALP  status  under 
paragraphs  U  A  (1)  and  (2).  When  FCS 
member  institutions  reorganize  into  one 
association,  the  reorganized  association  must 
be  considered  for  ALP  status  as  an  initial 
applicant  witit  unacceptable  loan  losses. 
Except  for  those  PCS  member  iiwtitutions 
identiDed  by  FCA  as  havitjg  an  acceptable 
loan  loss  percentage.  ALP  status  will  expire 
at  the  end  of  any  approved  2-yeaT  period 
unless  the  lender  applies  for  a  new 
agreement  which  can  be  approved  by  the 
appropriate  State  Director.  The  ALP  status  of 
any  tender  may  be  revoked  by  the  FmHA 
State  Director  as  outlined  in  paragraph  C. 
State  Directors  will  keep  their  respective 
FmHA  County  and  District  Offices  fully 
informed,  by  use  of  State  supplements,  of  tiie 
names  and  arddresses  of  all  lending 
institutions,  brandies  or  suboffices  that  hold 
ALP  status.  The  name  of  each  ALP  lender's 
designated  person  or  agricultural  loan  officer 
who  will  process  and  service  guaranteed 
loans  for  the  ALP  lender  will  be  included. 

A.  Lender  Approval.  Any  lender  who 
desires  to  apply  for  ALP  status  must  also  be 
an  "Eligible  Lender"  as  defined  in 
\  1980.13(b)  of  Subpart  A  of  this  part.  Except 
for  FCS  member  institutions  having  an 
acceptable  loan  loss  percentage  as  q>ecified 
in  the  introductory  text  to  paragraph  U. 
lenders  who  meet  this  requirement  and  desire 
ALP  status  will  prepare  a  written  request  to 
the  State  Director  for  the  State  ia  which  they 
desire  to  have  ALP  status.  The  written 
request  will  address  each  item  of  "required 
criteria"  and  "optional  criteria,"  contained  in 
paragraphs  11  A  (1)  and  (2)  and  may  be 
accompanied  by  any  supporting  evidence  or 
other  information  the  applicant  lender 
believes  will  be  helpful  to  the  State  Director 
in  making  a  decision  on  the  application  for 
ALP  status.  Any  FmliA  County.  District  or 
Stale  Office  may  provide  a  lender  who 
desires  to  apply  for  ALP  status,  a  complete 
copy  of  Subf>arts  A  and  B  of  this  part 
including  a  copy  of  this  Exhibit  and  %viU 
assist  jn  completion  of  the  request  The  State 
Director  will  make  any  necessary 


investigatiofl  or  inquiry  to  determine 
accuracy  of  information  and  notify  the 
applicant  lender  nvithin  15  days  of  receipt  of  a 
request  that  the  request  is  approved,  denied, 
or  requires  additional  information.  Tlie 
application  material  will  be  retained  t>y  the 
State  Director  for  all  approved  lenders  and 
periodic  checks  will  be  made  by  FmHA 
personnel  to  insure  the  lender's  performance 
is  as  oudined  in  the  application. 

(1)  Required  Criteria.  Other  than  as  noted 
in  paragraph  II  A  above,  before  a  State 
Director  approves  a  lender,  including  an  FCS 
member  institution  that  is  not  identified  by 
FCA  as  having  as  having  an  acceptable 
annual  percentage  of  k>an  losses,  for  ALP 
status,  themiinrements  listed  in  paragraphs 
II  A  (1)  (a)  through  (f)  must  be  met  However, 
upon  the  request  of  a  lender  asking  for  ALP 
status,  the  State  Director  may  exempt  that 
lender  from  complying  with  the  requirement 
of  paragraph  D  A  (l)(b)  pro\ided  the  lender 
complies  with  all  the  other  requirements 
listed  in  paragraph  II  A  (1)  if  the  State 
Director  is  satisfied  that  the  lender— without 
regard  to  die  requirement  for  winch  the 
exemption  is  being  requested — is  an 
acceptable  agricultural  lender  with  the  ability 
to  adequately  make  and  service  agricultural 
loans. 

(a)  Provide  evidence  of  being  ao  "Eligible 
Lender"  as  defined  in  Subpart  A  of  this  part 

(b)  Pro\ide  information  to  show  that 
agricultural  loan  losses — net  of  recovery — do 
not  exceed  the  following: 

(i)  For  FCS  member  institutions,  either  6 
percent  per  year  of  the  institution's  total  loan 
portfolio  for  each  of  the  three  previous  years 
or  18  percent  of  the  institution's  average  loan 
portfolio  computed  for  the  three  previous 
years:  or 

(ii)  For  all  other  lenders,  either  1%  percent 
per  year  of  the  lender's  total  agricultural  loan 
portfoUo  computed  for  the  three  previous 
years  or  4^  percent  of  the  lender's  average 
agricultural  loan  portfolio  computed  for  the 
three  previous  years. 

(c)  Have  the  capacity  to  process  and 
service  FmHA  guaranteed  FO  and  SW  loans 
and  OL  loans/lines  of  credit 

(d)  Designate  a  personis]  who  will  process 
and  service  FmHA  guaranteed  OL  loans/ 
lines  of  credit  and  SW  and  FO  loans  and 
agree  for  the  person(s)  to  attend  training 
sessions  provided  by  FmHA. 

(e)  Agree  to  use  forms  acceptable  to  FmHA 
for  processing,  analyzing,  securing  and 
servicing  FmHA  guaranteed  loans/lines  of 
credit.  Copies  of  financial  statements,  cash 
flow  plans,  budgets,  loan  agreements, 
analysis  sheets,  recordkeeping  methods, 
collateral  control  sheets,  security  and  other 
forms  to  be  used  must  be  submitted  for 
FmHA  acceptability  with  request  for  ALP 
status.  See  j  1980.109  and  \  1980.113  of  this 
subpart  for  required  forms. 

(f)  Agree  to  abide  by  all  applicable 
conditions  of  S  1980.60  of  Subpart  A  of  this 
part  for  all  loan  guarantees. 

(2)  Optional  Criteria.  Exceptions  to  the 
following  criteria  may  l>e  made  at  the   ' 
discretion  of  the  State  Director. 

(a)  Have  experience  and  familiarity  with 
FmflA  insured  and  guaranteed  kwn 
programs.  Stale  length  of  lime  and  types  of 
ioans/lines  of  credit. 


(b]  Establish  that  at  least  S2.S  million  or  SO 
percent  (whichever  is  less)  of  total  loan 
portfolio  is  in  agricaltni^l  loans. 

(c|  Provide  a  resume  of  designated  person 
who  will  process  and  service  guaranteed 
FmHA  loans/lines  of  credit  Minimum  of  30 
college  hours  in  agricultural  science,  training 
in  Agriculture  Economics  and/or  at  least  two 
(2)  years  experience  in  making  and  servicing 
agricultural  type  loans  for  production  and  for 
real  estate  purposes  is  required.  If  the 
designated  person  also  performs  appraisal 
duties  a  qualification  statement  will  be 
included. 

(d)  Provide  a  copy  of  its  most  receat  Report 
of  Condition  and  Income  (Call  R^Kirt)  and 
description  of  current  level  of  agricultural 
and  other  leadii^  activities. 

(e)  Demonstrate  a  potential  capacity  for 
guaranteed  OL  loan/line  of  credit  and 
guaranteed  FO  and  SW  loan  activity  in  trade 
area.  Must  have  ability  to  process  and 
8er\'ice  at  least  10  guaranteed  OL  loans/lines 
of  credit  and/or  SW  and/or  FO  loans,  sabject 
to  availability  of  funds,  per  fiscal  year 
(October  1-Septemher  30). 

(f)  Provide  comments  on  experience  or 
ability  to  comply  with  regulatory 
requirements.  e.g..  Environmental 
Assessments.  Equal  Opportunity,  Flood  and 
Mudslide,  Clean  Air,  etc.  (See  {$1980.40 
through  1980.46  of  Subpart  A  of  this  p<irt.) 

(g)  Agree  to  submit  requests  for  guaranteed 
OL  loans/lines  of  credit  and/or  SW  and/ or 
FO  loans  to  county  official(s)  io  service  areas 
after  application  is  complete  Io  coincide  with 
scheduled  meetings  of  the  local  FmHA 
County  Committee. 

(h)  Provide  any  other  supplemental 
information  the  lender  desires  to  submit 

B.  Subsequent  Apprnval  Period{s).  Elxcept 
for  those  FCS  member  inslitutiorM  that  have 
acceptable  k>an  losses  as  specified  in  the 
introductory  text  of  paragraph  Q.  a  new  2- 
year  period  of  ALP  status  is  aoi  aotomatic. 
Lenders  who  desire  to  oootiaae  in  ALP  status 
are  required  to  submit  a  request  for 
subsequent  approved  periods  at  least  80  days 
prior  to  the  expiration  of  any  existing 
approved  period.  At  least  30  days  prior  to  the 
expiration  of  any  approved  ALP  period,  the 
State  Director  will  complete  a  review  of  the 
ALP  criteria,  the  lender's  past  performance, 
consult  appropriate  FmHA  county  and 
district  personnel,  and.  if  requested  by  the 
lender,  determine  if  a  new  2-year  period  of 
ALP  status  can  t>e  approved.  The  lender's 
request  will  be  in  writing  to  the  State  Director 
and  contain,  as  a  minimum,  the  following: 

(1 1  A  brief  summary  of  activity  as  an  ALP 
lender  including  number  and  dollar  amount 
of  guaranteed  OL  loan/lines  of  credit,  SW 
loans,  and/or  FO  loans  extant,  number  and 
dollar  amount  processed  during  tenure  as 
ALP,  number  and  dollar  amount  now  under 
consideration,  potential  guaranteed  Ol.  SW. 
and/gr  PO  lending  activity  and  recap  of  any 
loss  settlements. 

(2)  A  current  update  of  data  required  in 
paragraphs  1IA(1)  (a)  and  (b)  and  UA(2)(d)  of 
this  Exhibit  and  any  proposed  changes  in 
agricultrual  loan  officer{s),  forms  ased.  or 
operating  methods  used  in  guaranteed  OL 
loan/line  of  credit  SW  loan,  and/or  PO  loan 
processing  and  servicing. 
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(3)  Request  for  a  new  2-year  period  of  ALP 
status. 

The  Slate  Director  will  promptly  review  the 
request,  make  any  inquiry  needed  to  arrive  at 
a  decision:  and  notify  the  ALP  lender  of 
approved  ALP  status  for  two  years,  or 
required  conditions  for  approval,  or  denial 
with  reasons.  An  ALP  lender  who  has  not 
participated  in  the  guaranteed  program 
during  the  previous  2  year  approved  period 
must  submit  a  request  as  outlined  in 
paragraph  II  A  of  this  Exhibit. 

C.  Revocation  of  ALP  Status.  Except  for 
those  FCS  member  institutions  that  have 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  IL  ALP  status 
will  lapse  upon  expiration  of  any  2-year 
period  unless  the  lender  obtains  a  new 
agreement  under  paragraph  D  R 

The  State  Director  will  revoke  ALP  status 
of  any  approved  lender  who  fails  to  maintain 
"required  criteria"  as  approved  in  the 
application  for  ALP  status  and  may  revoke 
status  for  failure  to  meet  any  "optional 
criteria"  as  agreed.  Status  shall  also  be 
revoked  if  the  lender  violates  the  terms  of  the 
ALP  agreement,  or  fails  to  properly  service 
any  guaranteed  loan  or  line  of  credit  or  to 
protect  adequately  the  interests  of  (he  lender 
and  the  Government.  Furthermore,  status,  at 
the  option  of  the  State  Director,  may  also  be 
revoked  if  an  FCS  member  institution  that 
previously  had  acceptable  loan  losses  as 
specified  in  the  introductory  text  of 
paragraph  U  above  is  no  longer  identified  by 
FCA  as  having  acceptable  losses. 

State  Directors  will  provide  all  County 
Office  named  in  paragraph  XVIIl  of  the  ALP 
agreement  (Attachment  1  and/or  Attachment 
2  of  this  Exhibit)  with  a  copy  of  the 
agreement  and  complete  application  material 
approved  in  connection  with  ALP  status. 
Slate  Directors  will  monitor  ALP  lenders' 
loan  making  and  security  servicing  activities, 
with  the  assistance  of  the  District  Director 
and  periodic  reports  from  the  County 
Supervisor,  to  determine  compliance  with  the 
ALP  Agreement  and  Subparts  A  and  B  of  this 
part  pertaining  to  guaranteed  OL  SW  and  FO 
loans.  County  Supervisors  will  use  their  copy 
of  the  ALP  Agreement  to  duplicate  and  place 
in  the  County  Office  file  for  each  loan 
guaranteed.  In  the  event  the  State  Director 
determines  an  ALP  lender  is  not  adequately 
fulfilling  all  obligations  of  the  agreement,  the 
lender  will  be  contacted  and  notified  of  any 
discrepancies.  A  maximum  of  30  days  will  be 
provided  to  correct  any  deficiencies.  If 
corrections  are  not  made  within  30  days,  the 
lender's  ALP  status  may  be  revoked  in 
writing  by  the  State  Director.  The  revocation 
will  be  in  the  form  of  a  letter,  sent  by 
certified  mail,  and  stale  reasons  for  the 
action.  Any  outstanding  guaranteed  loan(8] 
or  line(s)  of  credit  shall  continue  to  be 
serviced  by  a  lender  whose  ALP  status  has 
expired  or  been  revoked.  The  lender  cannot 
submit  requests  for  any  new  guarantees 
pursuant  to  this  Exhibit,  but  may  submit 
requests  under  the  regular  method  outlined  in 
this  subpart  for  consideration. 

III.  ALP  Lender  Responsibilities  to  Process. 
Sen  ice  and  Liquidate  Guaranteed  OL  SW 
and  FO  Loans. 

A.  Processing.  Before  accepting  an 
application  for  a  guaranteed  loan  or  line  of 


credit,  the  ALP  lender  will  review  Part  1980, 
Subparts  A  and  B  of  this  part.  If  the  lender 
concludes  that  an  application  will  be 
considered,  a  written  statement  of  basis  for 
the  conclusion  will  be  placed  in  the 
applicant's  file  maintained  by  the  lender 
addressing  each  of  the  loan  eligibility 
requirements  in  \\  1980.175(b).  1980.180(b)  or 
19eo.l65(b)  of  this  subpart.  The  lender  must 
abide  by  limitations  on  loan  purposes,  loan 
limitations,  interest  rates,  and  terms  set  forth 
for  OL  loans/lines  of  credit  and  SW  and  FO 
loans  in  tS  198ai75. 1960.180  and  1980.185  of 
this  subpart.  All  requests  for  guaranteed 
loans  or  lines  of  credit,  will  be  processed 
under  Subparts  A  and  B  of  this  part  except  as 
modified  by  this  Exhibit.  The  ALP  lender  will, 
for  each  application  for  a  guaranteed  loan  or 
line  of  credit,  obtain  a  Form  FmHA  410-1, 
"Application  for  FmHA  Services. "  signed  by 
the  applicant's  borrower.  The  applicant's 
borrower  must  complete  and  sign  all  parts  of 
the  Form  FmHA  410-1  except  information  on 
crops,  livestock  and  financial  information 
obtained  by  the  lender  on  forms  of  a  similar 
nature.  ALP  lenders  will  process  all 
guaranteed  OL  loans/lines  of  credit  or  SW  or 
FO  loans  as  a  "complete  application"  by 
obtaining  and  completing  all  required  items 
described  in  {  19eo.ll3(d)  of  this  subpart 
except  Form  FmHA  449-12.  "Request  for 
Loan  Note  Guarantee  (Farmer  Programs 
Loans)."  and  the  applicable  environmental 
review  requirements  contained  in  Subpart  G 
of  Part  1940  of  this  chapter.  These  latter 
requirements  remain  the  responsibility  of  the 
FmHA  loan  approval  official.  However.  ALP 
lenders  are  responsible  for  meeting  the 
lender's  requirements  contained  in  Exhibit  M 
to  Subpart  C  of  Part  1940  of  this  chapter. 
Attachment  3  to  this  Exhibit  will  be  used  by 
ALP  lenders  to  request  a  guarantee  from 
FmHA.  An  ALP  lender  will  only  be  required 
to  submit  Form  FmHA  410-1  and  information 
on  crops,  livestock  and  financial  condition  on 
forms  previously  approved  for  use  under 
paragraph  II  A  of  this  Exhibit  and 
Attachment  3  of  this  Exhibit,  with  any 
supportive  information  attached,  to  FmHA 
for  making  application  for  a  guarantee.  If  the 
lender  s  cash  flow  statement  does  not  lend 
itself  to  providing  a  debt  repayment  source 
and  use  breakdown  of  income  the  lender  will 
submit  a  statement  similar  to  item  28  of  Form 
FmHA  449-12.  A  guaranteed  OL  loan/line  of 
credit  or  SW  or  FO  loan  will  not  be  closed  by 
an  ALP  lender  prior  to  receipt  of  Form  FmHA 
449-14.  "Conditional  Commitment  for 
Guarantee."  or  Form  FmHA  1980-15. 
"Conditional  Commitment  for  Contract  of 
Guarantee  (Line  of  Credit)."  and  the 
determination  that  all  conditions,  including 
the  certification  required  by  S  1980.60  of 
Subpart  A  of  this  part  can  be  met.  The  ALP 
lender  will  be  responsible  for  fully  securing 
the  OL  loan  or  line  of  credit  under 
i  1980.175(g).  FO  loan  under  \  1980.180(f)  or 
SW  loan  under  }  1980.185(f)  of  this  subpart. 
ALP  lenders  may  consult  with  the  FmHA 
County  Supervisor  at  any  time  during  the 
processing  and  will  make  all  material  relating 
to  any  guarantee  application  available  to 
FmHA  for  review  upon  request. 

B.  Servicing.  ALP  lenders  will  be  fully 
responsible  for  servicing  and  protecting  the 
collateral  for  all  loans/lines  of  credit 
guaranteed. 


C.  Liquidation  of  Loans/Lines  of  Credit. 
Any  liquidation  of  guaranteed  OL  loans/lines 
of  credit.  SW  loans  or  FO  loans  will  be 
completed  by  the  lender.  Loss  claims  will  be 
submitted  in  accordance  with  the  ALP 
agreement  on  Form  FmHA  449-30.  "Loan 
Note  Guarantee  Report  of  Loss."  The  Report 
of  Loss  will  be  accompanied  by  supporting 
information  to  outline  disposition  of  all 
security  and  proceeds  pledged  to  secure  the 
loan/line  of  credit. 

IV.  FmHA  Actions.  FmHA  will  complete 
the  evaluation  described  in  S  1980.114  of  this 
subpart  in  any  case  where  the  approval 
omcial  determines  an  independent  analysis 
is  needed  before  approval  or  denial  of  a 
reguest  for  guarantee.  FmHA  County 
Supervisor  will  complete  the  required 
environmental  review  and  will  review  each 
Form  FmHA  410-1  and  request  for  a 
guarantee,  compare  material  with  the  county 
office  copy  of  ALP  agreement,  approved 
forms,  and  methods,  and  immediately  contact 
the  ALP  lender  within  three  working  days  if 
the  information  is  not  in  accord  with  the 
approved  agreement,  is  not  clear  or  is 
inadequate  for  County  Committee  review. 
County  Supervisors  may  request  additional 
information,  review  the  lender's  "complete 
application"  file  or  make  an  independent 
evaluation  of  an  application  on  Form  FmHA 
449-23.  "Guaranteed  Loan  Evaluation,  Farmer 
Programs,"  if  needed,  to  determine  whether 
the  applicant  is  eligible,  the  loan/line  of 
credit  is  for  authorized  purposes,  there  is 
reasonable  assurance  of  repayment  ability, 
and  sufficient  collateral  and  equity  is 
available.  FmHA  will  make  the  final 
determinations  on  the  eligibility  of  applicants 
for  a  guaranteed  OL  loan/line  of  credit.  SW 
loan  or  FO  loan,  and  the  purposes  and  terms 
of  such  loans/lines  of  credit. 

A.  If  the  County  Supervisor's  evaluation 
indicates  the  application  is  complete  and 
acceptable.  FniHA  will  provide  the  lender  a 
County  Committee  determination  of  the 
borrower's  eligibility  within  14  days.  This  14- 
day  period  will  be  contingent  upon: 

(1)  Request  for  a  guarantee  being  received 
by  the  appropriate  FmHA  County  Office  at 
least  2  days  before  scheduled  County 
Committee  meetings.  County  Supervisors  will 
keep  ALP  lenders  advised  of  scheduled 
County  Committee  meetings. 

(2)  Employment  ceilings  affecting  County 
Committee  meetings. 

(3)  Availability  of  a  quorum  of  the  FmHA 
County  Committee. 

B.  FmHA  will  monitor  each  ALP  lender's 
guaranteed  loan/line  of  credit  files  to  assure 
that  the  lender  is  complying  with 
requirements  of  S  1980.113  of  this  subpart. 
The  FmHA  County  Supervisor  will  make  a 
complete  review  of  the  first  three  loans  or 
lines  of  credit  developed  by  a  new  ALP 
lender  before  the  loan/line  of  credit  is  closed. 
FmHA  will  examine  the  lender  file  on  each 
guaranteed  loan/line  of  credit  within  90  days 
of  loan  closing  and  will  review  20  percent  of 
the  lender's  guaranteed  portfolio  annually. 
The  FmHA  official  who  conducts  these 
reviews  will  document  the  review  in  the 
FmHA  County  office  file.  Any  discrepancies 
noted  and  not  resolved  will  be  discussed 
with  the  lender  and  confirmed  in  writing  with 
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a  copy  to  the  SUte  Director  through  the 
District  Director.  State  Directors  may 
establish  additional  reviews  and  reporting 
systems  as  necessary  to  insure  the 
guaranteed  program  complies  with  Subparts 
A  and  B  of  this  part. 

Each  Approved  Lender  who  currently  has 
an  Approved  Lender  Agreement  executed 
prior  to  lanuary  6, 198&  will  be  requh'ed  to 
execute  a  new  Approved  Lender  Agreement 
(Attachments  1  and/or  2  to  this  Exhibit)  so 
that  the  Lender  recognizes  that,  if  liquidation 
of  the  account  becomes  imminent,  the  Lender 
will  consider  the  Borrower  for  an  Interest 
Rate  Buydown  under  this  Exhibit  D  and 
request  a  determination  of  the  Borrower's 
eligibility  by  FmHA.  The  Lender  may  not 
initiate  foreclosure  action  on  the  loan  until  60 
days  after  a  determination  has  been  made 
with  respect  to  the  eligibility  of  the  borrower 
to  participate  in  the  Interest  Rate  Buydown. 

Each  Loan  Note  Guarantee  issued  will 
contain  the  statement  This  Loan  Note 
Guaranteed  is  issued  under  the  Lender's 
Agreement  for  Guaranteed  Operating  Loans 
(OL).  Guarantee  Farm  Ownership  Loans  (FO) 
and  Guaranteed  Soil  and  Water  Loans  (SW) 

dated ."  The  date  wiH  be  the  same  date 

entered  in  paragraph  XX  of  the  Approved 
Lender's  Agreement.  Attachment  1. 

Each  Contract  of  Guarantee  issued  will 
contain  the  statement  This  Contract  of 
Guarantee  is  issued  under  Lender's 
Agreement  for  Operating  Line  of  Credit 

Guurantee  dated ."  The  date  will  be 

the  same  date  entered  in  paragraph  XX  of  the 
Approved  Lender's  Agreement.  Attachment  2. 

The  Lender's  Agreement  will  be  duplicated 
and  a  copy  will  be  placed  in  the  FmHA 
County  OHioe  file  maintained  for  each  Loan 
Note  Guarantee  and  Contract  of  Guarantee 
issued. 

Aitachment  1 — Fanners  Home 
AdministratioD  Approved  Lender 
Program  (ALP) 

Lender's  Agreement  (Loan  Note 
Guarantee  Oidy)  for  Guaranteed 
Operating  Loans  (OL)  and  Guaranteed 
Farm  Ownership  Loans  (FO) 
Guaranteed  Soil  and  Water  Loans  (SW) 


^nder)  of 


is  designated  as  an  Approved  Lender  for  the 
purpose  of  processing  and  requesting  Loan 
Note  Guarantee(s)  authorized  by  Exhibit  A  to 
7  CFR  Part  1980,  Subpart  B.  This  does  not 
apply  to  loan  types  other  than  those 
specifically  named  in  this  agreement.  The 
agreement  applies  to  the  following  offices  of 
the  lender 

The  United  States  of  America,  acting 
through  the  Farmers  Home  Administration 
(FmHA).  agrees  to  enter  mto  Loan  Note 
Guarantees  with  the  Lender  as  may  be  issued 
pursuant  to  the  regulations  for  operating,  soil 
and  water,  and/or  farm  ownership  loans  and 
to  participate  in  a  percentage  of  any  loss  on 
any  such  operating,  soil  and  water  and/or 
fam  ownership  loan  not  to  exceed  the  - 
amount  estatWisfaed  in  ^  pvitcular  loan 
note  goarantee  as  the  percentage  of  the 
amount  of  the  principal  and  any  accrued 


interest.  The  terms  of  any  Loan  Note 
Guarantee  are  controlling.  As  a  condition  for 
obtaining  a  guarantee  of  the  loan(s).  the 
Lender  enters  into  this  Agreement.  ■, 

THE  PARTIES  AGREE: 

I.  The  maximum  loss  covered  under  the 
Loan  Note  Guarantee  will  not  exceed  the 
amount  established  in  the  particular  loan 
guarantee  as  to  percentage  of  tlie  principal 
and  accrued  interest  on  any  operating,  soil 
and  water  and/or  farm  ownership  loan 
guaranteed. 

II.  Lender's  Sale  or  Assignment  of 
Guaranteed  Loan. 

A.  The  Lender  may  retain  all  of  any 
guaranteed  loan.  The  Lender  is  not  permitted 
to  sell  or  participate  any  amount  of  the 
guaranteed  or  unguaranteed  portion(s)  of 
loan(sJ  to  the  applicant  or  Borrower  or 
members  of  their  immediate  famihes.  their 
officers,  directors,  stockholders,  other 
owners,  or  any  parent  subsidiary  or  affiliate. 
If  the  Lender  desires  to  market  all  or  part  of 
the  guaranteed  portion  of  loan  at  or 
subsequent  to  loan  closing,  such  loan  must 
not  be  in  default  as  set  forth  in  the  terms  of 
the  notes.  The  Lender  may  proceed  under  die 
following  options: 

1.  Assignment.  Assign  all  or  part  of  the 
guaranteed  portion  of  any  loan  to  one  or 
more  Holders  by  using  Form  FmHA  449-38. 
"Assignment  Guarantee  Agreement." 
Holder(s).  upon  written  notice  to  Lender  and 
FmHA.  may  reassign  the  unpaid  guaranteed 
fKJrtion  of  the  loan  sold  under  Form  FmHA 
449-36.  Upon  such  notification  the  assignee 
shall  succeed  to  all  rights  and  obligations  of 
the  Holders)  under  Form  FmHA  449-3& 

2.  Multinote  System.  When  this  option  is 
selected  by  the  Lender,  upon  disposition  the 
Holder  wiU  receive  one  of  the  Borrower's 
executed  notes  and  Form  FmHA  449-34. 
'Toan  Note  Guarantee."  attached  to  the 
Borrower's  note.  However,  all  rights  under 
the  security  instruments  (including  personal 
and/or  corporate  guarantees)  will  remain 
with  the  Lender  and  in  all  cases  insure  to  its 
and  the  Government's  benefit  not 
withstanding  any  contrary  provisions  of  State 
law. 

%.At  Loan  Closing:  Provide  for  no  more 
than  10  notes,  unless  the  borrower  and 
FmHA  agree  otherwise,  for  the  guaranteed 
portion  and  one  note  for  the  unguaranteed 
portion.  When  this  option  is  selected.  FmHA 
will  provide  the  lender  with  a  Form  FmHA 
449-34,  for  each  of  the  notes. 

b.  After  Loan  Closing:  (1)  Upon  written 
approval  by  FmHA.  the  Lender  may  cause  to 
be  issued  a  series  of  new  notes,  not  to  exceed 
the  total  provided  in  2.a.  above,  as 
replacement  for  previously  issued  guaranteed 
note(s)  provided; 

(a)  The  Borrower  agrees  and  executes  the 
new  notes. 

(b)  Tlie  mterest  rate  does  not  swcceed  the 
iaterest  rate  in  effect  when  the  loaa  ««bs 
cloaed. 

(c)  The  maturity  of  the  loan  is  not  changed. 

(d)  FmHA  will  not  bear  any  expenses  that 
may  be  incurred  in  reference  to  sech  re-mue 
of  notes. 

(e)  Tbere  is  adequate  coflateral  securing 
the  note(s). 


(f)  No  inler\'erring  liens  have  arisen  or  have 
been  perfected  and  the  secured  lien  priority 
remains  the  same. 

(2)  FmHA  will  issue  the  appropriate  Loan 
Note  Guarantees  to  be  attached  to  each  of 
the  notes  then  exchanged  for  the  original 
Loan  Note  Guarantee  which  will  be  cancelled 
by  FmHA. 

3.  Participations,  a.  The  lender  is  required 
to  hold  in  its  own  portfolio  or  retain  a 
minimum  of  10  percent  of  the  total 
guaranteed  loan(8)  amount  The  amount 
required  to  be  retained  must  lie  of  the 
unguaranteed  portion  of  the  loan  and  cannot 
be  participated  to  another  lender. 

b.  The  lender  may  obtain  participatioa  of 
only  the  unguaranteed  portion  of  its  loaa  in 
excess  of  the  10  percent  minimum  under  its 
normal  operating  procedures.  Participation 
means  a  sale  of  an  interest  in  the  loan  in 
which  the  Lender  retains  the  note,  collateral 
securing  the  note  and  all  responsibility  for 
loan  servicing  and  liquidation.  Participation 
%¥ith  a  lender  by  any  entity  does  not  make 
that  entity  a  holder  or  a  lender. 

B.  When  a  guaranteed  portion  of  a  loan  is 
sold  by  the  Lender  to  a  Holder(s).  the 
Holder(s)  shall  upon  the  sale  succeed  to  all 
rights  of  Lender  under  the  Loan  Note 
Guarantee  to  the  extent  of  the  portion  of  the 
loan  purchased.  Lenders  will  remain  bound  to 
all  the  obligations  under  the  Loan  Note 
Guarantee,  and  this  agreement  and  the 
FmHA  program  regulations  found  in  Title  7 
CFR.  Part  1980.  Subparts  A  and  R  and  to 
future  FmHA  program  regulations  not 
inconsistent  with  the  express  provisions  of 
this  Agreement. 

IIL  The  Lender  affees  loan  funds  will  be 
used  for  the  purposes  authorized  in  7  CFR 
Part  1980.  Subparts  A  and  B  as  set  forth  in 
Form  FmHA  449-14.  "Conditional 
Commitment  for  Guarantee."  for  the 
particular  loan. 

fV.  The  Lender  certifies  that  none  of  its 
officers  or  directors,  stockholders  (except 
stockholders  in  a  Farm  Credit  Bank  or  other 
Farm  Credit  System  institutions  with  direct 
lending  authority  that  have  normal 
stockshare  requirements  for  participating]  or 
other  owners  has.  or  will  have,  a  substantial 
financial  interest  in  any  guaranteed  htan 
Borrower.  The  lender  certifies  that  neither 
any  guaranteed  loan  Borro%ver  nor  its  ofiicers 
or  directors,  stockholders  or  other  owners 
have  a  substantial  financial  interest  in  the 
Lender.  If  the  borrower  is  a  member  of  the 
board  of  directors  of  a  Farm  Oedit  Rank  or 
other  Farm  Oedil  System  institution  with 
direct  lending  authority  the  lender  certifies 
that  an  FCS  institution  on  the  next  hi^iesl 
level  will  independently  process  the  loan 
request  and  will  act  as  the  Lender's  agent  la 
servicing  the  account. 

V.  The  Lender  will  certify  to  FmHA.  prior 
to  the  issuance  of  a  Loan  Note  Guarantee  for 
each  loan,  that  there  has  been  no  adverse 
change(s)  in  the  Borrower's  condition  during 
the  period  of  time  from  FmHA's  issuance  of 
the  Conditional  Commrtment  for  Guarantee 
to  issuance  of  the  Loan  Note  Guarantee.  The 
Lender's  certification  must  address  atl 
adverse  changes  and  be  supfwited  by 
financial  statements  of  the  Botrowci  and  its 
guarantors  not  more  than  W  days  old  at  the 
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(ime  of  certification.  Aa  used  in  this 
paragraph  only.  th«  term  "Borrower"  includes 
any  parent,  a^iliate.  or  subsidiary  of  the 
Borrower. 

VI.  Lender  will  submit  the  required 
guarantee  fee  with  a  Guaranteed  Loan 
Closing  Report  at  the  time  a  Loan  Note 
Guarantee  is  issued. 

VIL  Servicing.  A.  The  I^ender  will  service 
the  entire  loan  and  «vill  remain  mortgagee 
and/or  secured  party  of  record, 
notwithstanding  the  fact  that  another  may 
hold  a  (wrtion  of  the  loan.  The  entire  loan 
Kill  be  secured  by  the  same  security  with 
equal  lien  priority  for  the  guaranteed  and 
unguaranteed  portion  of  the  loan.  Lender  may 
charge  Holder  a  servicing  fee.  The 
unguaranteed  portion  of  a  loan  will  not  be 
paid  first  nor  given  any  preference  or  priority 
over  the  guaranteed  portion  of  the  loan.  The 
Lender  shall  perform  those  services  which  a 
reasonable  prudent  lender  would  perform  in 
servicing  its  own  portfolio  of  loans  that  are 
guaranteed. 

B.  Disposition  of  the  guaranteed  portion  of 
a  loan  may  be  made  prior  to  full 
disbursement,  completion  of  construction  and 
acquisitions  only  with  the  prior  written 
approval  of  FmHA.  Subsequent  to  full 
disbursement,  completion  of  construction, 
and  acquisition,  the  guaranteed  portion  of  the 
loan  may  be  disposed  of  as  provided  in  this 
Agreement 

It  is  the  Lender's  responsibility  to  see  that 
all  construction  is  properly  planned  before 
any  work  proceeds:  that  any  required 
permits,  licenses  or  authorizations  are 
obtained  from  the  appropriate  regulatory 
agencies;  that  the  Borrower  has  obtained 
contracts  through  acceptable  procurement 
procedures:  that  periodic  inspections  during 
construction  are  made  and  the  FmHA's 
concurrence  on  the  overall  development 
schedule  is  obtained. 

C  Lender's  servicing  responsibilities 
include,  but  are  not  limited  to:  1.  Obtaining 
compliance  with  the  covenants  and 
provisions  in  the  note,  loan  agreement, 
security  instruments,  and  any  supplemental 
agreements  and  notifying  in  writing  FmHA 
and  the  Borrower  on  any  violations. 

2.  Receiving  all  payments  on  principal  and 
interest  on  the  loan  as  they  fall  due  and 
promptly  remitting  and  accounting  to  any 
Molder(s)  of  their  pro  rata  share  thereof 
determined  according  to  their  respective 
interests  in  the  loan,  less  only  Lender's 
servicing  fee.  The  loan  may  be  reamortized. 
rescheduled  or  written  down  only  with 
agreement  of  the  Lender  and  Holder(s)  of  the 
guaranteed  portion  of  the  loan  and  only  with 
FmHA's  written  concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  loan. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  mamtained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  the  mortgagor 
or  secured  party. 

5.  Asauring  that: 

a.  taxes,  assessment  or  ground  rents 
against  or  affecting  collateral  are  paid: 

b.  the  loan  and  collateral  are  protected  in 
foreclosure,  bankruptcy,  receivership, 
insolvency,  condemnation,  or  other  litigation: 

c  Insurance  loss  payments,  condemnation 
■wards,  or  similar  proceeds  are  applied  on 


debts  in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuilding  or  otherwise  acquiring  needed 
replacement  collateral  with  the  written 
approval  of  FmHA: 

d.  Proceeds  from  the  sale  or  other 
disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on  which 
the  guarantee  is  based,  except  that  proceeds 
from  the  disposition  of  collateral,  such  as 
machinery,  equipment  furniture  or  fixtures, 
may  be  used  to  acquire  property  of  similar 
nature  without  written  concurrence  of  FmHA: 

e.  The  Borrower  complies  with  all  laws  and 
ordinances  applicable  to  the  loan,  the 
collateral  and/or  operation  of  the  farm. 

0.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  the  collateral,  financial 
statements  from  such  loan  guarantors  will  be 
obtained  which  are  not  over  90  days  old.  In 
the  case  of  guarantees  secured  by  collateral, 
assuring  the  security  is  properly  maintained. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  specified  by  the  Lender  and  agreed 
to  by  FmHA,  properly  recording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priorities  during  the  existence  of  the 
guarantee  by  FmHA. 

8.  Assuring  that  the  Borrower  obtains 
marketable  title  to  the  collateral 

9.  Assuring  that  the  Borrower  (as  defined  in 
7  CFR  Part  198a  Subpart  B,  |  1980.106{bJ(4)) 
is  not  released  from  liability  for  all  or  any 
part  of  the  loan,  except  in  accordance  with 
FmHA  regulations. 

10.  Providing  the  FmHA  Office  with  loan 
status  reports  annually  as  of  December  31  on 
Form  FmHA  1980-41,  "Guaranteed  Loan 
Status  Report." 

11.  Obtaining  financial  statements  from 
each  chattel  loan  secured  borrower  at  least 
annually.  Lender  is  responsible  for  analyzing 
the  financial  statements,  taking  any  servicing 
actions  and  providing  copies  of  statements 
and  record  of  action  to  the  FmHA  office  upon 
request. 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in  7  CFR 
Part  1980.  Subpart  G,  Exhibit  M. 

D.  The  lender  shall  participate  in  any  farm 
credit  mediation  program  of  a  state  in 
accordance  with  the  rules  of  that  system  and 
7  CFR  Part  1980,  Subpart  R  |  1960.128. 

VIII.  Default  by  Borrower. 

A.  The  Lender  will  notify  FmHA  when  a 
Borrower  is  thirty  (30)  days  past  due  on  a 
payment  or  if  the  Borrower  has  not  met  its 
responsibilities  of  providing  the  required 
financial  statements  to  the  Lender  or  is 
otherwise  in  default.  The  Lender  will  notify 
FmHA  of  the  status  of  a  Borrower's  default 
on  Form  FmHA  1960-44.  "Guaranteed  Loan 
Borrower  Default  Status."  A  meeting  will  be 
arranged  by  the  Lender  with  the  Borrower 
and  FmHA  to  resolve  the  problem.  Actions 
taken  by  the  Lender  %vith  written  concurrence 
of  FmHA  may  include  twit  are  not  limited  to 
the  following  or  any  combination  of  the 
following: 

1.  Deferment  of  principal  payments  (subioct 
to  rights  of  any  Holderfs)). 

2.  An  additional  temporary  loan  by  the 
lender  to  bring  the  account  current 


3.  Reamortization  or  rescheduling  of  the 
payments  on  the  loan  (subject  to  rights  of  any 
Holder(8)). 

4.  Transfer  and  assumption  of  the  loan. 

5.  Reorganization. 

6.  Liquidation. 

7.  Changes  in  fixed  interest  rales  with 
FmHA's.  Lender's,  and  the  Holder'(8)  written 
approval:  provided,  such  interest  rate  is 
adjusted  proportionally  between  the 
guaranteed  and  unguaranteed  portion  of  the 
loan. 

8.  Principal  and  interest  writedown  in 
accordance  with  7  CFR  Part  1980,  Subpart  B, 
f  1980.125. 

B.  The  Lender  will  negotiate  in  good  faith 
in  an  attempt  to  resolve  any  problem  to 
permit  the  Borrower  to  cure  a  default,  where 
reasonable.  The  Lender  agrees  that  if 
liquidation  of  the  account  becomes  imminent, 
the  Lender  will  consider  the  Borrower  for  an 
Interest  Rate  Buydown  under  Exhibit  D  of 
Subpart  B  of  7  CFR.  Part  1980.  and  request  a 
determination  of  the  Borrower's  eligibility  by 
FmHA.  The  Lender  may  not  initiate 
foreclosure  action  on  the  loan  iintil  60  days 
after  a  determination  has  been  made  with 
respect  to  the  eligibility  of  the  Borrower  to 
participate  in  the  Interest  Rate  Buydown 
Program. 

C.  The  Lender  has  the  option  to  repurchase 
the  unpaid  guaranteed  portion  of  the  loan 
from  the  Holder(8)  within  30  days  of  written 
demand  by  the  Holder(s)  when:  (a)  the 
Borrower  is  in  default  not  less  than  60  days  in 
payment  of  principal  or  interest  due  on  the 
loan  or  (b)  the  Lender  has  failed  to  remit  to 
the  Holder(8j  its  pro  rata  share  of  any 
payment  made  by  the  borrower  within  30 
days  of  its  receipt  of  the  payment  The 
repurchase  by  the  Lender  will  be  for  an 
amount  equal  to  the  unpaid  guaranteed 
portion  of  the  principal  and  accrued  interest 
less  the  Lender's  servicing  fee.  The  Loan  Note 
Guarantee  will  not  cover  the  note  interest  to 
the  Holder  on  the  guaranteed  loan(s)  accruing 
after  90  days  from  the  dale  of  the  demand 
letter  to  the  Lender  requesting  the 
repurchase.  The  Lender  will  accept  an 
assignment  without  recourse  from  the 
Holder(s)  ufK)n  repurchase.  The  Lender  is 
encouraged  to  repurchase  the  loan  to 
facilitate  the  accounting  for  funds,  resolve  the 
problem,  and  to  permit  the  borrower  to  cure 
the  default  where  reasonable.  The  Lender 
will  notify  the  Holder(s)  and  FmHA  of  its 
decision. 

D.  If  Lender  does  not  repurchase  as 
provided  by  Paragraph  C  FmHA  will 
purchase  from  Holder(8)  the  unpaid  principal 
balance  of  the  guaranteed  portion  together 
with  accrued  interest  to  date  of  repurchase, 
within  30  days  after  written  demand  to 
FmHA  from  the  Holder(8).  The  Loan  Note 
Guarantee  will  not  cover  the  note  interest  to 
the  Holder  on  the  guaranteed  loan(s)  accruing 
after  90  days  from  the  date  of  original 
demand  letter  of  the  Holders)  to  the  Lender 
requesting  the  repurchase.  Such  demand  will 
include  a  copy  of  the  nvritten  demand  made 
upon  the  Gender. 

The  Holderts)  or  its  duly  authorized  agent 
will  also  include  evidence  of  its  right  to 
require  payment  from  FmHA.  Such  evidence 
will  consist  of  either  the  originals  of  the  lx>an 
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Note  Guarantee  and  note  properly  endorsed 
to  FmHA  or  the  original  of  the  Assignment 
Guarantee  Agreement  properly  assigned  to 
FmHA  without  recourse  including  all  rights, 
title,  and  interest  in  the  loan.  FmHA  will  be 
subrogated  to  all  rights  of  Holders).  The 
Holder(s)  will  include  in  its  demand  the 
amount  due  including  unpaid  principal, 
unpaid  interest  to  date  of  demand  and 
interest  subsequently  accruing  from  date  of 
demand  to  proposed  payment  date.  FmHA 
will  verify  the  amount  of  unpaid  principal 
and  interest  with  the  Lender.  Unless 
otherwise  agreed  to  by  FmHA,  such  proposed 
payment  will  not  ordinarily  be  later  than  30 
days  from  the  date  of  the  demand  to  FmHA. 
FmHA  will  promptly  notify  the  Lender  of 
the  Holder(8)'s  demand  for  payment  The 
Lender  will  promptly  provide  the  FmHA  with 
the  information  necessary  for  FmHA's 
determination  of  the  appropriate  amount  due 
the  Holder(s).  Any  discrepancy  between  the 
amount  claimed  by  the  Holderjs)  and  the 
information  submitted  by  the  Lender  must  be 
resolved  before  payment  will  be  approved. 
FmHA  will  notify  both  parties  who  must 
resolve  the  conflict  before  payment  by  FmHA 
will  be  approved.  Such  a  conflict  will 
suspend  the  running  of  the  30  day  payment 
requirement.  Upon  receipt  of  the  appropriate 
information.  FmHA  will  review  the  demand 
and  submit  it  to  the  State  Director  for 
verification.  After  reviewing  the  demand,  the 
State  Director  will  transmit  the  request  to  the 
FmHA  Finance  Office  for  issuance  of  the 
appropriate  check.  Upon  issuance,  the 
Finance  Office  will  notify  the  State  Director 
and  remit  the  checktsj  to  the  Holder(s). 

E.  Lender  consents  to  the  purchase  by 
FmHA  and  agrees  to  furnish  on  request  by 
FmHA  a  current  statement  certified  by  an 
appropriate  authorized  officer  of  the  Lender 
of  the  unpaid  principal  and  interest  then 
owed  by  the  Borrower  on  the  loan  and  the 
amount  due  the  Holder(s).  Lender  agrees  that 
any  purchase  by  FmHA  does  not  change, 
alter  or  modify  any  of  the  Lender's 
obligations  to  FmHA  arising  from  said  loan 
or  guarantee,  nor  does  such  purchase  waive 
any  of  FmHA's  rights  against  Lender,  and 
FmHA  will  have  the  right  to  set-off  against 
Lender  all  rights  inuring  to  FmHA  from  the 
Holder  against  FmHA's  obligation  to  Lender 
under  the  Loan  Note  Guarantee. 

F.  Servicing  fees  assessed  by  the  Lender  to 
a  Holder  are  collectible  only  from  payment 
installments  received  by  the  Lender  from  the 
Borrower.  When  FmHA  repurchases  from  a 
Holder,  FmHA  will  pay  the  Holder  only  the 
amounts  due  the  Holder.  FmHA  will  not 
reimburse  the  Lender  for  servicing  fees 
assessed  to  a  Holder  and  not  collected  from 
payments  received  from  the  Borrowers.  No 
service  fee  shall  be  charged  FmHA  and  no 
such  fee  is  collectible  from  FmHA. 

G.  Lender  may  also  repurchase  the 
guaranteed  portion  of  the  loan  consistent 
with  Paragraph  10  of  the  Loan  Note 
Guarantee. 

IX.  Liquidation.  If  the  Lender  concludes  the 
liquidation  of  a  guaranteed  Loan  account  is 
necessary  because  of  one  or  more  defaults  or 
third  party  actions  that  the  Borrower  cannot 
or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  FmHA.  When 


FmKA  concurs  with  the  Lender's  conclusion 
or  at  any  time  concludes  independently  the 
liquidation  is  necessary,  it  will  notify  the 
Lender  and  the  matter  will  be  handled  as 
follows: 

The  Lender  will  liquidate  the  loan  unless 
FmHA.  at  its  option,  decides  to  carry  out 
liquidation. 

When  the  decision  to  liquidate  is  made,  the 
Lender  may  proceed  to  purchase  from 
Holder(s)  the  guaranteed  portion  of  the  loan. 
The  Holder(s)  will  be  paid  according  to  the 
provisions  in  the  Loan  Note  Guarantee  or  the 
Assignment  Guarantee  Agreement. 

If  the  Lender  does  not  purchase  the 
guaranteed  portion  of  the  loan,  FmHA  will  be 
notified  immediately  in  writing.  FmHA  will 
then  purchase  the  guaranteed  portion  of  the 
loan  from  the  Holders).  If  FmHA  holds  any 
of  the  guaranteed  portion,  FmHA  will  be  paid 
first  its  pro  rata  share  of  the  proceeds  from 
liquidation  of  the  collateral. 

A.  Lender's  proposed  method  of 
liquidation.  Within  30  days  after  the  decision 
to  liquidate,  the  Lender  will  advise  FmHA  in 
writing  of  its  proposed  detailed  method  of 
liquidation  called  a  liquidation  plan  and  %vill 
provide  FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  loan  promissory  note(8)  and 
related  security  instnmients. 

2.  Information  hsts  concerning  the 
Borrower's  assets  including  real  and  personal 
property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  advice  as  to  whether  or  not  each  item 
is  serving  as  collateral  for  the  guaranteed 
loan. 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  on  the 
indebtedness. 

4.  The  Lender  will  obtain  an  independent 
appraisal  report  on  all  collateral  securing  the 
loan,  which  will  reflect  the  current  market 
value  and  potential  liquidation  value.  The 
appraisal  report  is  for  the  purpose  of 
permitting  the  Lender  and  FmHA  to 
determine  the  appropriate  liquidation  actions. 
Any  independent  appraiser's  fee  will  be 
shared  equally  by  FmHA  and  the  Lender. 

B.  FmliA  's  response  to  Lender's  liquidation 
plan.  FmHA  will  inform  the  Lender  in  writing 
whether  it  concurs  in  the  Lender's  liquidation 
plan  within  30  days  after  receipt  of  such  plan 
from  the  Lender.  If  FmHA  needs  additional 
time  to  respond  to  the  liquidation  plan,  it  will 
advise  the  Lender  of  a  definite  time  for  such 
response.  Should  FmHA  and  the  Lender  not 
agree  on  the  Lender's  liquidation  plan, 
negotiation  will  take  place  between  FmHA 
and  the  Lender  to  resolve  the  disagreement 
The  Lender  will  ordinarily  conduct  the 
liquidation;  however,  should  FmHA  opt  to 
conduct  the  liquidation,  FmHA  will  pi>^eed 
as  follows: 

1.  The  Lender  will  transfer  to  FmHA  all 
rights  and  interests  necessary  to  allow  FmHA 
to  liquidate  the  loan.  In  this  event,  the  Lender 
will  not  be  paid  for  any  loss  until  after  the 
collateral  is  liquidated  and  the  final  loss  is 
determined  by  FmHA. 

2.  FmHA  will  attempt  to  obtain  the 
maximum  amount  of  proceeds  from 
liquidation. 


3.  Options  available  lo  FmHA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  liquidation. 

C.  Acceleration.  The  Lender  or  FmHA.  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giv  ing 
any  notices  and  taking  any  other  required 
legal  action.  A  copy  of  the  acceleration  notice 
or  other  acceleration  document  will  be  sent 
to  FmHA  or  the  Lender,  as  the  Cdse  may  be. 

D.  Liquidation:  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidation,  it 
will  account  for  funds  during  the  period  of 
liquidation  and  will  provide  FmHA  with 
periodic  reports  on  the  progress  of 
liquidation,  disposition  of  collateral  resulling 
costs  and  additional  procedures  necessary 
for  successful  completion  of  liquidation.  The 
Lender  will  transmit  to  FmHA  any  payment 
received  from  the  Borrower  and/or  pro  rata 
thare  of  liquidation  or  other  proceeds,  when 
FmHA  is  the  holder  of  a  portion  of  the 
guaranteed  loan  using  Form  FmHA  1980-43, 
"Lender's  Guaranteed  Loan  Payment"  When 
FmHA  liquidates,  the  Lender  will  be  provided 
*vith  similar  reports  on  request 

E.  Determination  of  Loss  and  Payment.  In 
ail  liquidation  cases,  final  settlement  wrill  be 
made  with  the  Lender  after  the  collateral  is 
liquidated.  FmHA  will  have  the  right  lo 
recover  losses  if  paid  under  the  guarantee 
from  any  party  liable. 

1.  Form  FmHA  44&-3a  "Loan  Note 
Guarantee  Report  of  Loss,"  will  be  used  for 
calculation  of  all  estimated  and  final  loss 
determinations.  Elstimated  loss  payments 
may  be  approved  by  FmHA  after  the  Lender 
has  submitted  a  liquidation  plan  approved  by 
FmHA.  Payment  will  be  made  in  accordance 
with  7  CFR  1980,  Subpart  B. 

2.  When  the  Lender  is  conducting  the 
liquidation  and  owns  any  of  the  guaranteed 
portion  of  the  loan,  and  it  is  anticipated 
liquidation  will  take  longer  than  90  days  it 
will  request  a  tentative  loss  estimate  by 
submitting  to  FmHA  an  estimate  of  the  loss 
that  will  occur  in  connection  with  liquidation 
of  the  loan.  FmHA  will  agree  to  pay  an 
estimated  loss  on  the  outstanding  principal 
balance  owed  on  the  guaranteed  debt  (See  G. 
below).  The  Lender  will  discontinue  interest 
accrual  on  the  defaulted  loan  when  the 
estimated  loss  claim  is  approved  by  FmHA. 
Such  estimate  will  be  prepared  and 
submitted  by  the  Lender  on  Form  FmHA  449- 
30,  using  the  basic  formula  as  provided  on  the 
report  except  that  the  appraisal  value  will  be 
used  in  lieu  of  the  amount  rer;eived  from  the 
sale  of  collateral. 

After  the  Report  of  Loss  estimate  has  been 
approved  by  FmHA,  FmHA  will  send  the 
original  Report  of  Loss  estimate  to  the  FmHA 
Finance  Office  for  issuance  of  a  Treasury 
check  in  payment  of  the  esti.Tated  amount 
due  the  Lender. 

After  liquidation  has  been  completed,  a 
final  loss  report  will  be  submitted  on  Form 
FmHA  449-30  by  the  Lender  to  FmHA. 

3.  After  the  Lender  has  completed 
liquidation,  FmHA  upon  receipt  of  the  final 
accounting  and  Report  of  Loss,  may  audit  and 
will  determine  the  actual  loss.  If  FmHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  final  Report  of  Loss,  it  will  investigate 


1588 Fedfal  Regtotar  /  Vol.  54.  No.  9  /  Friday.  )aniiary  13.  1989  /  Rules  and  ReguJatioiw 


the  matter.  The  Lender  will  make  its  records 
available  to  and  otherwise  assist  FmHA  in 
making  the  investigation.  If  FmHA  Rnds  any 
discrepancies,  it  will  contact  the  Lender  and 
arran^  for  the  necessary  corrections  to  b« 
made  as  soon  as  possible.  When  FmHA  finds 
the  finai  Report  of  Loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved  in  the 
space  provided  on  the  form  for  that  purpose. 

4.  When  the  Lender  has  conducted 
liquidation  and  after  the  final  Report  of  Loss 
has  been  tentatively  appro%'ed: 

a.  If  the  loss  is  9«ater  than  the  estimated 
loss  payment.  FmHA  will  send  the  original  of 
the  final  Report  of  Lose  to  the  Finance  Office 
for  issuance  of  a  Treasury  check  in  payment 
of  the  additional  amount  owed  by  FmHA  to 
ih«  Lendar. 

b.  If  th«  loot  It  loss  than  the  estimated  loss. 
th«  Lendw  will  reimburse  FmHA  for  the 
ovetpaymtnt  plus  interest  at  the  note  rate 
from  date  of  overpayawnt 

5.  If  FmHA  has  coaducted  liquidatioa  it 
will  provide  an  occovntins  and  Report  of 
Loss  to  the  Lender  and  will  pay  the  Lender  in 
accordance  with  the  Loan  Note  Guarantee. 

6.  in  those  instances  where  the  Lender  has 
made  authorized  protective  advances,  it  may 
claim  recovery  for  the  guaranteed  portion  of 
any  loss  of  monies  advanced  as  protective 
advances  and  interest  resulting  from  such 
protective  advances  as  provided  above,  and 
such  payment  will  be  made  by  FmHA  when 
the  final  Report  of  Loss  is  approved. 

F.  Maximum  amount  of  interest  loss 
payment  Notwithstanding  any  other 
provisioiu  of  this  agreement,  the  amount 
payable  by  FmHA  to  the  Lender  cannot 
exceed  the  limits  set  forth  in  the  Loan  Note 
Guarantee.  If  FmHA  conducts  tbe  liquidation, 
loss  occasioned  by  accruing  interest  will  be 
covered  by  the  guarantee  only  to  the  date 
FmHA  accepts  the  responsibility  for 
liquidation.  Loss  occasioned  by  accruing 
interest  will  be  covered  to  the  extent  of  the 
guarantee  to  the  date  of  flnal  settlement 
when  the  liquidation  is  conducted  by  the 
Lender  provided  it  proceeds  expeditiously 
with  the  liquidation  plan  approved  by  FmHA 
except  when  an  estimated  loss  claim  is  Tiled. 
When  a  Lender  files  an  estimated  loss  claim, 
the  Lender  will  discontinue  interest  accrual 
on  the  defaulted  loan  when  the  estimated 
loss  claim  is  approved  by  FmHA.  The 
balance  of  accrued  interest  payable  to  the 
Lender,  if  any.  will  be  calculated  on  the  final 
Report  of  Loss  form. 

G.  Application  of  FmHA  loss  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  of  such  piayment.  The  total  amount 
of  the  loss  payment  remitted  by  FmHA  will 
be  applied  by  the  Lender  on  the  guaranteed 
portion  of  the  loan  debt.  However,  such 
application  does  not  release  the  Borrower 
from  liability.  Such  amounts  are  only  to 
compensate  the  Lender  for  the  loss.  (See  Xll 
below.)  In  all  cases  a  final  Form  FmHA  449- 
30  prepared  and  submitted  by  the  Lender 
must  be  processed  by  FmHA  in  order  to  close 
out  the  files. 

H.  Income  from  collateral.  Any  net  rental 
or  other  income  that  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  loan  debt. 

L  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 


liquidation  process.  These  Hquidation  costs 
will  be  submitted  as  part  of  the  liquidation 
plan.  Such  costs  will  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
detormined  by  the  Lender  (with  FmHA 
written  coocurrenoe)  to  be  protective 
advances.  If  circumstances  have  changed 
after  submission  of  the  liquidation  plan 
which  require  a  revision  of  liquidation  costs, 
the  Lender  will  procure  FmHA's  written 
concurrence  prior  to  proceeding  with  the 
proposed  changes.  No  in -house  expenses  of 
the  Lender  will  be  allowed.  In-bouse 
expenses  include,  but  are  not  limited  to, 
employee's  salaries,  staff  lawyers,  travel  and 
overhead. 

|.  Payment  Final  loss  pa>'ments  will  be 
made  within  30  days  after  the  review  of  the 
accounting  of  the  (»llateral. 

X.  Protective  Advances.  Protective 
advances  must  constitute  an  indebtedness  of 
the  Borrower  to  the  Lender  and  be  secured  by 
the  security  instnunentfs).  FmHA  written 
authorization  is  required  on  all  protective 
advances  in  excess  of  $3,000.  Protective 
advances  include  advances  made  for 
property  taxes,  annual  assessments,  ground 
rent,  hazard  or  Hood  insurance  premiums 
affecting  the  collateral,  and  other  expenses 
necessary  to  preserve  or  protect  the  security. 
Attorney  fees  are  not  a  protective  advance. 

XI.  Additional  Loans  or  Advances.  Except 
as  provided  for  in  each  borrower's  loan 
agreement  which  was  specifically  approved 
by  FmHA  for  that  specific  borrower,  the 
Lender  will  not  make  additional  expenditures 
or  new  loans  without  Rrst  obtaining  the 
written  approval  of  FmHA  even  though  such 
expenditures  or  loans  will  not  be  guaranteed. 

XII.  Future  Recovery.  After  a  loan  has  been 
liquidated  and  a  final  loss  has  been  paid  by 
FinHA.  any  future  funds  which  may  be 
recovered  by  the  Lender,  will  be  pro-rated 
between  FmHA  and  the  Lender.  FmHA  will 
be  paid  such  amount  recovered  in  proportion 
lo  the  percentage  it  guaranteed  for  the  loan 
and  the  Lender  will  retain  such  amount  in 
proportion  to  the  percentage  of  the 
unguaranteed  portion  of  the  loan. 

Xin.  Transfer  and  Assumption  Cases.  Refer 
to  7  CFR  Part  1980.  Subpart  R 

If  a  loss  will  occur  upon  consummation  of  a 
complete  transfer  and  assumption  for  less 
than  the  full  amount  of  the  debt  and  the 
transferor  debtor  (including  personal 
guarantees)  is  released  from  personal 
liability,  the  Lender,  if  it  holds  the  guaranteed 
portion,  may  file  an  estimated  Report  of  Loss 
on  Form  FmHA  449-3a  "Loan  Note 
Guarantee  Report  of  Loss."  to  recover  its  pro 
rata  share  of  the  actual  loss  at  that  time.  In 
completing  Form  FmHA  449-30.  the  amount 
of  the  debt  assumed  will  be  entered  on  line 
24  as  Net  Collateral  (Recovery).  Approved 
protective  advances  and  accrued  interest 
thereon  made  during  the  arrangement  of  a 
transfer  and  assumption,  if  not  assumed  by 
the  Transferee,  will  be  entered  on  Form 
FmHA  449-30,  lines  13  and  14. 

XIV.  Bankruptcy. 

A.  The  Lender  is  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy  proceedings. 
When  the  loan  is  involved  in  a  reorganization 
bankruptcy  proceeding  under  Chapters  11, 12 


or  13  of  the  Bankruptcy  Code,  payment  of 
loss  claims  may  be  made  as  provided  in 
paragraph  XIV.  For  a  Chapter  7  bankruptcy 
or  a  liquidation  plan  in  a  Chapter  11 
bankruptcy,  only  paragraphs  XTV  B  3  and  B  6 
are  applicable. 
B.  Lon  Payments. 

1.  Estimated  Loss  Payments. 

a.  If  a  borrower  has  filed  for  protection 
under  a  reorganization  bankruptcy,  the 
Lender  will  request  a  tentative  estimated  loss 
payment  of  accrued  interest  and  principal 
written  off.  This  request  can  only  be  made 
after  the  bankruptcy  plan  is  confirmed  by  the 
court.  Only  one  estimated  loss  payment  is 
allo%ved  during  the  reorganization 
bankruptcy.  All  subsequent  claims  during 
reorganization  will  be  considered  revisions  to 
the  initial  estimated  loss.  A  revised  estimated 
loss  payment  may  be  processed  by  FmHA  at 
its  option  in  accordance  with  any  court 
approved  changes  in  the  reorganization  plan. 
At  the  time  the  performance  under  the 
confirmed  reorganization  plan  has  been 
completed,  the  Lender  is  responsible  for 
providing  FmHA  with  the  documentation 
necessary  to  review  and  adjust  the  estimated 
loss  claim  to  (a)  reflect  the  actual  principal 
and  interest  reduction  on  any  part  of  the 
guaranteed  debt  determined  lo  be  unsecured 
and  (b)  to  reimburse  the  Lender  for  any  court 
ordered  interest  rate  reduction  during  the 
term  of  the  reorganization  plan. 

b.  The  Lender  will  use  Form  FmHA  449-3a 
"Loan  Note  Guarantee  Report  of  Loss."  to 
request  an  estimated  loss  payment  and  to 
revise  estimated  loss  payments  during  the 
course  of  the  reorganization  plan.  The 
estimated  loss  claim  as  well  as  any  revisions 
to  this  claim  will  be  accompanied  by 
applicable  legal  documentation  to  support  the 
claim. 

c.  Upon  completion  of  the  reorganization 
plan,  the  lender  will  complete  Form  FmHA 
1980-44,  "Guaranteed  Loan  Borrower  Default 
Status,"  and  forward  this  form  to  the  Finance 
office. 

2.  Interest  Loss  Payments. 

a.  Interest  loss  payments  sustained  during       , 
the  period  of  the  reorganization  plan  will  be 
processed  in  accordance  with  paragraph  XIV 
Bl. 

b.  Interest  loss  payments  sustained  after 
the  reorganization  plan  is  completed  will  be 
processed  annually  when  the  lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rate 
reduction  which  extends  beyond  the  period 
of  the  reorganization  plan. 

c.  Form  FmHA  449-30  will  be  completed  to 
compensate  the  lender  for  the  difference  in 
interest  rates  specified  on  the  Loan  Note 
Guarantee  or  Interest  Rate  Buydown 
Agreement  and  the  rate  of  interest  specified 
by  the  bankruptcy  court 

3.  Final  Loss  Payments. 

a.  Final  loss  payments  will  be  processed 
when  the  loan  is  liquidated. 

b.  If  the  loan  is  paid  in  full  without  an 
additional  loss,  the  Finance  Office  will  close 
out  the  estimated  loss  account  at  the  time 
notification  of  payment  in  full  is  received. 

4.  Payment  Application.  The  Lender  must 
apply  estimated  loss  payments  first  lo  the 
unsecured  principal  of  the  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
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of  the  guaranteed  portion  of  the  debt.  In  the 
event  the  bankruptcy  court  attempts  to  direct 
the  payment  to  be  applied  in  a  deferent 
manner,  the  Lender  will  immediately  notify 
the  FmHA  servicing  office. 

5.  Overpayments.  Upon  completion  of  the 
reorganization  plan,  the  Lender  will  provide 
FmHA  with  the  documentation  necessary  to 
determine  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustained.  If  the  actual 
loss  sustained,  as  a  result  of  the 
reorganization,  is  greater  than  the  estimated 
loss  payment  the  Lender  ««rill  submit  a 
revised  estimated  loss  in  order  to  obtain 
payment  of  the  additional  amount  owed  by 
FmHA  to  the  Lender.  If  the  actual  loss 
payment  is  less  than  the  estimated  loss,  the 
Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  the  date  of  the  payment  of  the  estimated 
loss. 

6.  Protective  Advances.  If  approved 
protective  advances  were  made  prior  to  the 
borrower  having  filed  bankruptcy,  as  a  result 
of  prior  liquidationn  actioa  these  protective 
advances  and  accrued  interest  wiU  be 
entered  on  Form  FmHA  449-30. 

XV.  Debt  write  down.  Refer  to  Title  7  of 
CFR  Part  198a  Subpart  R  f  198.125.  The 
maximum  amount  of  loss  payment  associated 
%vith  a  loan/line  of  credit  agreement  which 
has  been  written  down  %vill  not  exceed  the 
percent  of  the  guarantee  multiplied  by  the 
difference  between  the  outstanding  principal 
and  interest  balance  of  the  loan/line  of  credit 
before  the  write-down  and  the  outstanding 
balance  of  the  loan/line  of  credit  after  the 
write-down.  The  lender  will  use  Form  FmHA 
449-3a  "Loan  Note  Guarantee  Report  of 
Ujss,"  to  request  an  estimated  loss  payment 
to  receive  its  pro-rata  share  of  any  loss 
sustained. 

XVL  Other  Requirements.  This  agreement 
is  subject  to  all  the  provisions  of  7  CFR  Part 
1980,  Subparts  A  and  R  and  any  future 
amendments  of  these  regulations  not 
inconsistent  with  this  agreement 

XVII.  Execution  of  Agreements.  This 
agreement  is  executed  prior  to  the  execution 
of  any  Loan  Note  Guarantee  under  7  CFR 
Part  1980,  Subpart  A  and  B  and  does  not 
impose  any  obligation  upon  FmHA  with 
respect  to  execution  of  any  such  contract. 
FmHA  in  no  way  warrants  that  such  a 
contract  has  been  or  will  be  executed.  Each 
request  for  a  Loan  Note  Guarantee  under 
Exhibit  A  of  7  CFR  Part  1980.  Subpart  B  will 
be  considered  by  FmHA  on  a  case-by-case 
basis. 

XVIII.  Notices.  All  requests  for  Loan  Note 
Guarantee  and  any  notices  or  action  will  be 
initiated  through  the  following  FmHA  County 
Offices 


XIX.  Termination  of  Agreement  Except  for 
FCS  Member  institutions  that  have 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  II  of  Exhibit  A 
7  CFR  Part  1980.  Subpart  R  this  agreement 
will  terminate  as  to  the  Lender's  submission 
of  request  for  Loan  Note  Guarantee(s)  under 


Exhibit  A  7  CFR  Part  198a  Subpart  B  two  (2) 
years  from  the  date  set  forth  in  paragraph  XX 
unless  otherwise  eariier  revoked  by  FmHA. 
This  agreement  will  remain  in  force  as  to  any 
Loan  Note  Guarantee(s)  issued  pursuant  to 
Exhibit  A.  7  CFR  Part  1960.  Subpart  B  and 
remaining  extant  at  time  of  expiration  or 
revocation  until  those  loan  note  guarantees 
still  extant  are  concluded. 

XX.  This  Agreement  is  dated 

Lender ___ 


(Name) 


(IRS)  LO.  Tax  No.) 


BY 

Title 

Attest 

(SEAL) 

United  States  of  America.  Farmers  Home 
Administration. 


Tit 


tie 


Fanner*  Home  Administratioii 
Approved  Lender  Program  (ALP) 

Lender'f  Agreement  for  Operating  Line 
of  Credit  Guarantee  (Contract  of 
Guarantee  Cases) 

— (Lender)  of is  designated  as  an  Ap- 
proved Lender  for  the  purpose  of  processing 
and  requesting  Contract(s)  of  Guarantee  au- 
thorized by  Exhibit  A  to  7  CFR  Part  198a 
Subpart  R  This  agreement  does  not  apply  to 
lines  of  credit  types  other  than  those  specifi- 
cally named  in  this  agreement.  The  agree- 
ment applies  to  the  following  of^cers  of  the 
Lender  


The  United  States  of  America,  acting 
through  Farmers  Home  Administration 
(FmHA).  agrees  to  enter  into  Contract  of 
Guarantees  with  the  Lender  for  Operating 
loan  lines  of  credit  and  to  participate  in  a 
percentage  of  any  loss  on  any  such  operating 
loan  line  of  credit  advance(8)  not  to  exceed 
the  amount  established  in  the  particular 
contract  of  guarantee  as  to  percentage  of  the 
amount  of  the  principal  and  any  accnied 
interest  The  terms  of  any  Contract  of 
Guarantee  are  controlling.  As  a  condition  for 
obtaining  a  guarantee  of  tl^e  line  of  credit 
advancels]  the  Lender  enters  into  this 
agreement 
THE  PARTIES  AGREE: 

I.  The  maximum  loss  covered  under  the 
Contract  of  Guarantee  will  not  exceed  the 
amount  established  in  the  particular  line  of 
credit  guarantee  as  to  percentage  of  the 
principal  and  accrued  interest  on  any 
Operating  Loan  line  of  credit  advances  made 
within  the  line  of  credit  ceiling  and  the  terms 
and  conditions  of  the  Contract  of  Guarantee. 

II.  Lender's  Sale  of  Guarantee  Line  of 
Credit  by  Participation. 

A.  The  Lender  may  obtain  participation  in 
its  line  of  credit  under  its  normal  operating 
procedures.  The  lender  is  required  to  hold  in 
its  own  portfolio  or  retain  a  minimum  of  10 
percent  of  the  total  guaranteed  line(s)  credit 
amount  The  amount  required  to  be  retained 
must  be  of  the  unguaranteed  portion  of  the 
line  of  credit  and  cannot  be  participated  to 
another  Lender.  The  Lender  may  obtain 


participation  of  only  the  unguaranteed 
pOTtion  of  its  line  of  credit  in  excess  of  the  10 
percent  minimum  under  its  normal  operations 
procedure.  Participation  means  a  sale  of  an 
interest  in  the  hne  of  credit  in  which  the 
Lender  retains  the  line  of  credit  agreement 
(and  note,  if  one  exists),  collateral  securing 
the  line  of  credit  and  all  responsibility  for 
servicing  and  liquidation  of  the  line  of  credit 
Participation  with  a  lender  by  any  entity  does 
not  make  that  entity  a  lender. 

R  The  Lender  may  retain  or  sell  any 
amount  of  the  unguaranteed  portion(s)  of  the 
line(s)  of  credit  as  provided  in  this  section 
only  through  participation.  However,  the 
Lender  cannot  participate  any  amount  of  the 
line(s)  of  credit  to  the  applicant  or  borrower 
or  members  or  their  immediate  families,  their 
officers,  directors,  stockholders,  other 
owners,  or  any  parent  subsidiary  or  affiliate. 
If  the  Lender  desires  to  sell  all  or  part  of  the 
guaranteed  portion  of  the  line(s)  of  credit 
through  participation  at  or  subsequent  to 
execution  of  the  line  of  credit  agreement(s). 
such  line(8]  of  credit  must  not  be  in  default  as 
set  forth  in  the  terms  of  the  Line  of  Credit 
agreement(8)  (and  note(s),  if  any  exist).  The 
Lender  will  retain  the  responsibility  for 
servicing  and  liquidation  of  the  line{s)  of 
credit  Participation  with  a  lender  by  an 
entity  does  not  make  the  entity  a  holder. 

m.  The  Lender  agrees  funds  advanced 
under  the  line(s)  of  credit  will  be  used  for  the 
purposes  authorized  in  Subpart  B  of  Title  7 
CFR  Part  1980  as  set  forth  in  Form  FmHA 
1980-15.  "Conditional  Commitment  for 
Contract  Guarantee  (Line  of  Credit)."  for  the 
particular  line  of  credit 

rV.  The  Lender  certifies  that  none  of  its 
officers  or  directors,  stockholders  (except 
stockholders  in  a  Farm  Credit  Bank  or  other 
Farm  Credit  System  institutions  with  direct 
lending  authority  that  have  normal 
stockshare  requirements  for  participating)  or 
the  other  owners  have  or  will  have  a 
substantial  financial  interest  in  fihy 
guaranteed  line  of  credit  Borrower.  The 
Lender  certifies  that  neither  any  guaranteed 
line  of  credit  Borrower  nor  its  officers  or 
directors,  stockholders  or  other  owners  have 
a  substantial  financial  interest  in  the  Lender. 
If  the  borrower  is  a  member  of  the  board  of 
directors  of  a  Farm  Credit  Bank  or  other  Farm 
Credit  System  institution  with  direct  lending 
authority,  the  Lender  certifies  that  a  FCS 
institution  on  the  next  highest  level  will 
independently  process  the  loan  request  and 
will  act  as  the  Lender's  agent  in  servicing  the 
account 

V.  The  Lender  will  certify  to  FmHA.  prior 
to  the  issuance  of  a  contract  of  guarantee  for 
each  line  of  credit  agreement  that  there  has 
been  no  adverse  change(s)  in  the  Borrower's 
financial  condition,  nor  any  other  adverse 
change  in  the  Borrower's  condition  during  the 
period  of  time  from  FmHA's  issuance  of  the 
Conditional  Commitment  for  Contract  of 
Guarantee  to  issuance  of  the  Contract  of 
Guarantee.  The  Lender's  certification  must 
address  all  adverse  changes  and  be 
supported  by  financial  statements  of  the 
Borrower  and  its  guarantors  not  more  than  90 
days  old  at  the  time  of  certification.  As  used 
in  this  paragraph  only,  the  term  "Borrower" 
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includes  any  parent.  afTiIuite.  or  subsidiary  of 
Iha  Borrowar. 

VI.  The  Lender  will  tabmit  the  nK|uired 
guarantee  fee  with  a  Guaranteed  Loan 
Closing  Report  at  (he  time  a  Contract  of 
Guarantee  ia  iaaued. 

VU.  Serviciag. 

A  The  lender  will  aarvica  the  entire  line  of 
credit  and  will  remain  mortgagee  and/or 
secured  party  of  record.  The  entire  line  of 
credit  will  be  secured  by  the  same  security 
with  equal  lien  priority  for  the  guaranteed 
and  unguaranteed  portions  of  a  line  of  credit. 
The  unguaranteed  portion  of  a  line  of  credit 
will  not  be  paid  Tirst  nor  given  any  preference 
or  priority  over  the  guaranteed  portion  of  the 
line  of  credit.  The  Lender  shall  perfomi  those 
services  which  a  reasonable  prudent  lender 
would  peifomi  in  servicing  its  own  portfolio 
of  lines  of  credit  or  loana  that  are  not 
guaranteed. 

R  It  ia  the  Lender's  responsibility  to  see 
that  all  construction  is  properly  planned 
before  any  work  proceeda;  that  any  reqoired 
permita.  Ilcawaaa  or  authorizations  are 
obtained  froai  the  appropriate  regulatory 
agenciea:  Ifaat  the  borrower  has  obtained 
contracts  tfarau^h  acceptable  procurement 
procedures:  that  periodic  inspections  durinfi 
construction  are  made  and  that  FmHA's 
concurrence  on  the  overall  development 
schedule  is  obtained. 

C  Lender's  servicing  respunsibilitiea 
Indode.  bvl  are  not  linHed  to: 

1.  ObtaMi^  compliance  with  the 
covenants  and  provistona  in  the  line  of  credit 
agreement  (and  note,  if  one  exists),  security 
instrnments.  and  any  supplemental 
agreements  and  notifying  both  FniHA  and  the 
Borrower  in  writing  of  any  violations. 

2.  Receiving  all  paymants  on  principal  and 
interest  on  the  line  of  credit  advances  as  they 
fall  due.  The  line  of  credit  may  be 
reamortized.  rescheduled,  or  written  down 
only  with  FmHA's  written  concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necesMry  to  properly  service  the  line  of 
credit. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  the 
mortgagee  or  secured  party. 

5.  Assuring  that: 

(a)  Taxes,  assessments  or  ground  rents 
against  or  affecting  collateral  are  paid: 

(b)  The  Hne  of  credit  and  collateral  are 
protected  in  foreclosure,  bankruptcy, 
receivership.  Insolvency,  condemnation,  or 
other  litigation: 

(c)  Insurance  loss  payments,  condemnation 
awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuilding  or  otherwise  acquiring  needed 
replacement  collateral  with  the  written 
approval  of  FmHA; 

(d)  Proceeds  from  the  sale  or  other 
disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on  which 
the  guarantee  is  based,  except  that  proceeds 
from  the  disposition  of  collateral,  snch  as 
machmery.  equipment,  furruture  or  fixtures, 
may  be  used  to  acquire  property  of  similar 
nature  which  will  serve  as  collateral  without 
written  coaciirrence  of  FmHA: 


(e)  The  Borrower  complies  with  all  laws 
and  ordinances  applicable  to  the  line  of 
credit,  the  collateral  and/or  operation  of  the 
farm. 

6.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  the  collateral.  Tmancial 
statements  from  such  guarantors  will  be 
obtained  which  are  not  over  90  days  old.  In 
the  case  of  guarantees  secured  by  collateral, 
assuring  the  security  is  properiy  maintained. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  specified  by  the  Lender  and  agreed 
to  by  FmHA.  properly  rvcording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priorities  during  the  existence  of  the 
guarantee  by  FmHA. 

B.  Assuring  that  the  Borrower  obtains 
marketable  title  to  the  collateral. 

9.  Assuring  ihai  the  Borrower  (as  defuied  in 
7  CFR  f^rt  1980.  Subpart  A.  Section 
19e0.106(b)(4))  is  not  released  from  liability 
for  all  or  any  part  of  the  line  of  credit  except 
in  accordance  with  FmHA  regulations. 

10.  Providing  the  FmHA  Finance  Office 
with  loan  status  reports  annually  as  of 
December  31  on  Form  FmHA  1980-41. 
"Guaranteed  Loan  Status  Report.** 

11.  Obtaining  financial  statements  from 
each  chattel  loan  secured  Borrower  at  least 
annually.  Lender  is  responsible  for  analyzing 
the  financial  statements,  taking  any  servicing 
actions  needed,  and  pro%iding  copies  of 
statements  and  record  of  actions  to  the 
Courtty  Supervisor. 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodibla  land  or  to  the  conversion  of 
wetlands  to  produce  on  agricultural 
commodity,  as  hirther  explained  in  7  CFR 
Part  194a  Subpart  G.  Exhibit  M. 

D.  The  lender  shall  participate  in  any  farm 
credit  mediation  pro(pam  of  a  State  in 
accordance  with  the  rules  of  that  system  and 
7  CFR  Part  Part  1960.  Subpart  B.  1 1900.126. 

VIU.  Default  by  Borrower. 

A.  The  Lender  will  notify  FmHA  when  a 
Borrower  is  thirty  (30)  days  past  due  on  a 
payment  and  is  unlikely  to  bring  its  accotuit 
current  within  sixty  (60)  days,  or  if  the 
Borrower  has  not  met  its  responsibilities  of 
providing  the  required  financial  statements  to 
the  Lender  or  is  otherwise  in  default.  The 
Lender  will  notify  FmHA  of  the  status  of  a 
Borrower's  default  on  Form  FmHA  1980-44. 
"Guaranteed  Loan  Borrower  Default  Status." 
A  meeting  will  be  arranged  by  the  Lender 
with  the  Borrower  and  FmHA  to  resolve  the 
problem.  Actions  taken  by  the  Lender  with 
concurrence  of  FmHA  may  include  but  are 
not  limited  to  any  curative  actions  contained 
in  Subpart  B  of  Part  1980  or  liquidation. 

B.  The  Lender  will  negotiate  in  good  faith 
in  an  attempt  to  resolve  any  problem  and  to 
permit  the  Borrower  to  cure  a  default,  where 
reaaonable. 

The  Lender  agrees  that,  if  liquidation  of  the 
account  becomes  imminent,  the  Lender  will 
consider  the  Borrower  for  an  Interest  Rate 
Buydown  under  Exhibit  D  of  Subpart  B  of  7 
CFT<.  Part  1960.  and  request  a  determination 
of  the  Borrower's  eligibility  by  FmHA.  The 
Lender  may  not  initiate  foreckwure  action  on 
the  loan  until  60  days  after  a  determination 
has  been  made  with  respect  to  the  eligibility 
of  the  Borrower  to  participate  in  the  Interest 
Rate  Bujrdown  Program. 


IX.  Liquidation. 

If  the  Lender  concludes  that  liquidation  of 
a  guaranteed  line  of  credit  account  is 
necessary  because  of  one  or  more  defaults  or 
third  party  actions  that  the  Borrower  cannot 
or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  FmHA.  When 
FmHA  concurs  with  the  Lender's  conclusion 
or  at  any  time  concludes  independently  that 
liquidation  is  necessary,  it  will  notify  the 
l«nder  and  the  matter  will  be  handled  as 
follows: 

The  Lender  will  liquidate  the  line  of  credit 
unless  FniHA,  at  its  option,  decides  to  carry 
out  liquidation. 

A.  Lender's  proposed  plan  of  liquidation. 
Within  30  days  after  the  decision  to  liquidate 
is  made,  the  Lender  will  advise  FmHA  of  its 
proposed  plan  of  liquidation  and  will  provide 
FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  line  of  credit  agreements  and 
related  secnrity  instruments. 

2.  Information  hsts  concerning  the 
Borrower's  assets  including  real  and  personal 
property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  advice  as  to  whether  or  not  each  item 
is  serving  as  coUateral  for  the  guaranteed  line 
of  credit. 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  on  the 
indebtedness. 

4.  The  Lender  will  obtain  an  independent 
appraisal  report  on  all  collateral  securing  the 
line  of  credit  which  will  reflect  the  current 
market  value  and  potential  liquidation  value. 
The  appraisal  report  is  for  the  purpose  of 
permitting  the  Lender  and  FmHA  to 
determine  the  appropriate  liquidation  action. 
Any  independent  appraiser's  fee  will  be 
shared  equally  by  FmHA  and  the  Lender. 

B.  FmHA  'a  response  to  Lender's  liquidation 
plan.  FmHA  will  inform  the  Lender  in  writing 
whether  it  concurs  in  the  Lender's  liquidation 
plan  within  30  days  after  receipt  of  such  plan 
from  the  Lender.  If  FmHA  needs  additional 
time  to  respond  to  the  liquidation  plan,  it  will 
advise  the  Lender  of  a  definite  time  for  such 
response.  Should  FmHA  and  the  Lender  not 
agree  on  the  Lender's  liquidation  plan, 
negotiation  will  take  place  between  FmHA 
and  the  Lender  to  resolve  the  liquidation: 
however,  should  FmHA  opt  to  conduct  the 
liquidatioa  FmHA  will  proceed  as  follows: 

1.  The  Lender  will  transfer  to  FmHA  all  its 
rights  and  interests  necessary  to  allow  FmHA 
to  liquidate  the  line  of  credit.  In  this  event, 
the  Lender  will  not  be  paid  for  any  loss  until 
after  the  collateral  is  liquidated  and  the  Tinal 
loss  is  determined  by  FmHA. 

2.  FmHA  will  attempt  to  obtain  the 
maximum  amount  of  proceeds  from 
liquidation. 

3.  Options  available  to  FmHA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  liquidation. 

C  Acceleration.  The  Lender  or  FmHA.  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giving 


Federal  Rggjgter  /  Vol.  54.  No.  9  /  Friday.  January  13.  1989  /  Rules  and  Regulations  1591 


any  notices  and  taking  any  other  required 
legal  action.  A  copy  of  the  acceleration  notice 
or  other  acceleration  document  will  be  sent 
to  FmHA  or  the  Lender,  as  the  case  may  be. 

D.  Liquidation:  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidation,  it 
will  account  for  funds  during  the  period  of 
liquidation  and  will  provide  FmHA  with 
periodic  reports  on  the  progress  of 
liquidation,  disposition  of  collateral,  resulting 
costs,  and  additional  procedures  necessary 
for  successful  completion  of  liquidation. 
When  FmHA  liquidates,  the  Lender  will  be 
provided  with  similar  reports  on  request. 

E  Determiaation  of  Loss  and  Payment.  In 
all  liquidation  cases,  final  settlement  will  be 
made  with  the  Lender  after  the  coUateral  is 
liquidated.  FmHA  will  have  the  right  to 
recover  losses  if  paid  under  the  guarantee 
from  any  party  liable. 

1.  Form  FmHA  449-30.  •'Loan  Note 
Guarantee  Report  of  Loss, '  will  be  used  for 
calculation  of  all  estimated  and  Anal  loss 
determinations.  Estimated  loss  payments 
may  be  approved  by  FmHA  after  the  Lender 
has  submitted  a  liquidation  plan  approved  by 
FmHA.  Payment  will  be  made  in  accordance 
with  7  CFR  Part  198a  Subpart  R 

2.  When  the  Lender  is  conducting  the 
liquidation,  and  it  is  anticipated  liquidation 
will  take  longer  than  90  days  it  will  request  a 
tentative  loss  estimate  by  submitting  to 
FmHA  an  estimate  of  the  loss  that  will  occur 
in  connection  with  liquidation  of  the  hne  of 
credit.  FmHA  will  agree  to  pay  an  estimated 
loss  settlement  to  the  Lender  provided  the 
Lender  applies  such  amount  due  to  the 
outstanding  principal  balance  owed  on  the 
guarantee  debt  (See  G.  below).  The  Lender 
will  discontinue  interest  accrual  on  the 
defaulted  loan  when  the  estimated  loss  claim 
is  approved  by  FmHA.  Such  estimate  will  be 
prepared  and  submitted  by  the  Lender  on 
Form  FmHA  44»-30,  using  the  basic  formula 
as  provided  on  the  report  except  that  the 
appraisal  value  will  be  used  in  lieu  of  the 
amount  received  from  the  sale  of  collateral 

After  the  Report  of  Loss  estimate  has  l)een 
approved  by  FmHA,  FmHA  will  send  the 
original  Report  of  Loss  estimate  to  FmHA 
Finance  Office  for  issuance  of  a  Treasury 
check  in  payment  of  the  estimated  amount 
due  the  Lender. 

After  liquidation  has  been  completed,  a 
final  loss  report  wiH  be  submitted  on  Form 
FmHA  449-30  by  the  Lender  to  FmHA. 

3.  After  the  Lender  has  completed 
liquidation,  FmHA  upon  receipt  of  the  final 
accounting  and  report  of  loss,  may  audit  and 
will  determine  the  actual  loss.  If  FmHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  final  Report  of  Loss,  it  will  investigate 

I  he  matter.  The  Lender  will  make  its  records 
available  to  and  otherwise  assist  FmHA  in 
making  the  investigation.  If  FmHA  finds  any 
discrepancies,  it  will  contact  the  Lender  and 
arrange  for  the  necessary  corrections  to  be 
made  as  soon  as  possible.  When  FmHA  fmds 
the  final  Report  of  Loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved  in  the 
space  provided  on  the  form  for  that  purpose. 

4.  When  the  Lender  has  conducted 
liquidation  and  after  the  fmal  Report  of  Loss 
has  been  tentatively  approved: 

(a)  If  the  loss  is  greater  than  the  estirrtated 
loss  payment.  FmHA  will  send  the  original  of 


the  final  Report  of  Loss  to  the  Finance  Office 
for  issuance  of  a  Treasury  check  in  payment 
of  the  additional  amount  owed  by  FmHA  to 
the  Lender. 

(b)  If  the  loss  is  less  than  the  estimated 
loss,  the  Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  date  of  overpayment. 

5.  If  FmHA  has  conducted  liquidation,  it 
will  provide  an  accounting  and  Report  of 
Loss  to  the  Leader  and  ivill  pay  the  Lender  in 
accordance  with  the  Contract  of  Guarantee. 

6.  fai  those  instances  where  the  Lender  has 
made  authorized  protective  advances,  it  may 
claim  recovery  for  the  giiaranteed  portion  of 
any  loss  monies  advanced  as  protective 
advances  and  interest  resulting  from  such 
protective  advances  as  provided  above,  and 
such  payment  will  be  made  by  FmHA  when 
the  final  Report  of  Loss  is  approved. 

F.  Kfaximum  amount  of  interest  loss 
payment  Notwithstanding  any  other 
provisions  of  the  agreement  the  amount 
payable  by  FmHA  to  the  Lender  cannot 
exceed  the  limits  set  forth  in  the  Contract  of 
Guarantee.  If  FmHA  conducts  the  liquidation, 
loss  occasioned  by  accruing  interest  will  be 
covered  by  the  guarantee  only  to  the  date 
FmHA  accepts  the  responsibility  for 
liquidation.  Loss  occasioned  by  accruing 
interest  will  be  covered  to  the  extent  of  the 
guarantee  to  the  date  of  final  settlement 
when  the  liquidation  is  conducted  by  the 
Lender  provided  it  proceeds  expeditiously 
with  the  liquidation  plan  approved  by  FmHA. 
except  when  an  estimated  loss  claim  is  filed. 
When  a  Lender  files  an  estimated  loss  claim, 
the  Lender  will  discontinue  interest  accrual 
on  the  defaulted  loan  when  the  estimated 
loss  claim  is  approved  by  FmHA.  The 
balaiKe  of  accrued  interest  payable  to  the 
Lender,  if  any,  will  be  calculated  on  the  final 
Report  of  Loss  form. 

G.  Application  of  FmHA  loss  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  of  such  payment  The  total  amount 
of  the  loss  payment  remitted  by  FmHA  will 
be  applied  by  the  Lender  on  the  guaranteed 
portion  of  the  debt  However,  such 
application  does  not  release  the  Borrower 
from  liability.  Such  amounts  are  only  to 
compensate  the  Lender  for  the  loss.  (See  XII 
below.)  In  all  cases  a  final  Form  FmHA  440- 
30  prepared  and  submitted  by  the  Lender 
nnist  be  processed  by  FmHA  in  order  to  close 
out  the  files. 

H.  Income  from  collateraL  Any  net  rental 
or  other  income  that  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  debt. 

I.  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 
liquidation  process.  These  liquidation  costs 
will  be  submitted  as  a  part  of  the  liquidation 
plan.  Such  costs  will  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  Lender  (with  FmHA 
written  concurrence)  to  be  protective 
advances.  If  circumstances  have  changed 
after  submission  of  the  liquidation  plan 
which  require  a  revision  of  liquidation  costs, 
the  Lender  will  procure  FmHA's  written 
concurrence  prior  to  proceeding  with  the 
proposed  changes.  No  in-house  expenses  of 
the  Lender  will  be  allowed.  In-house 


expenses  include,  but  are  not  limited  to. 
employees'  salaries,  staff  lawyers,  tnivel  and 
overhead 

\.  Payment  Loss  settlements  will  be  paid 
by  FmHA  within  30  days  after  the  review  of 
the  accounting  of  the  collateraL 

X.  Protective  Advances.  Protective 
advances  must  constitute  an  iiKlebtedness  of 
the  Borrower  to  the  Lender  and  be  secured  by 
the  security  instrument(8).  FmHA  written 
authorizatK)n  is  required  on  all  protective 
advances  in  excess  of  $3,000.  Protective 
advances  include  advances  made  for 
property  taxes,  annual  assesaments.  ground 
rent,  hazard  or  flood  insurance  premiums 
affecting  the  collateral,  and  other  expenses 
necessary  to  preserve  or  protect  the  security. 
Attorney  fees  are  not  a  protective  advance. 

XI.  Additional  Loans  or  Advances.  Except 
as  provided  for  in  each  Borrower's  loan 
agreement  which  was  specifically  approved 
by  FmHA  for  that  specific  borrower,  the 
Lender  will  not  make  additional  expenditures 
or  new  lines  of  credit  or  loans  to  any 
borrower  which  has  financial  assistance 
guaranteed  by  FmHA  without  first  obtaining 
the  written  approval  of  FmHA  even  though 
such  expenditures  or  lines  of  credit  or  loans 
will  not  be  guaranteed. 

Xn.  Future  Recovery.  After  a  Une  of  credit 
has  been  liquidated  and  a  final  loss  has  been 
paid  by  FmHA.  any  future  funds  which  may 
be  recovered  by  the  Lender  will  be  prorated 
between  FmHA  and  the  Lender.  FmHA  will 
be  paid  such  amount  recovered  in  proportion 
to  the  percentage  it  guaranteed  for  the  line  of 
credit  and  the  Lender  will  retain  such  amount 
in  proportion  to  the  percentage  of  the 
unguaranteed  portion  of  the  line  of  credit 

XIII.  Transfer  and  Assumption  Cases.  Refer 
to  7  CFR  Part  1980,  Subpart  B.  If  a  loss  should 
occur  upon  consummation  of  a  complete 
transfer  and  assumption  for  less  than  the  full 
amount  of  the  debt  and  the  transferor-debtor 
(including  personal  guarantees)  ia  released 
from  peraonal  Hability,  the  Lender,  if  it  holds 
the  guaranteed  portioa  may  file  and 
estimated  Report  of  Loss  on  Forra  FmfiA  449- 
3a  "Loan  Note  Guarantee  Report  of  Loss."  to 
recover  its  pro  rata  share  of  the  actual  loss  at 
that  time.  In  completing  Form  FmHA  449-30, 
the  amount  of  the  debt  assumed  will  be 
entered  on  line  24  as  Net  Collateral 
(Recovery).  Approved  protective  advances 
and  accrued  interest  thereon  made  during  the 
arrangement  of  a  transfer  and  assumption,  it 
not  assumed  by  the  Transferee,  will  be 
entered  on  Form  FmHA  449-30.  line  13  and 
14. 

XIV.  Bankruptcy. 

A.  The  Lender  is  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy  proceedings. 
When  the  loan  is  involved  in  a  reorganization 
bankruptcy  proceeding  under  Chapters  11, 12 
or  13  of  the  Bankruptcy  Code,  payment  of 
loss  claims  may  be  made  as  provided  in  this 
paragraph  XIV.  For  a  Chapter  7  bankruptcy 
or  a  liquidation  plan  in  a  Chapter  11 
bankruptcy,  only  paragraphs  XIV  B3  and  B6 
are  appUcable. 

B.  Loss  Payments. 

1.  Estimated  Loss  Payments. 
a.  If  a  borrower  has  filed  for  pretecUtm 
under  a  reorganization  bankruptcy,  the 
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Lender  will  request  a  tentative  estimated  loss 
payment  of  accrued  interest  and  principal 
written  off.  This  request  can  only  be  made 
after  the  bankruptcy  plan  is  confirmed  by  the 
court.  Only  one  estimated  loss  payment  is 
allowed  during  the  reorganization 
bankruptcy.  All  subsequent  claims  during 
reorganization  will  be  considered  revisions  to 
the  initial  estimated  loss.  A  revised  estimated 
loss  payment  may  be  processed  by  FmHA  at 
its  option  in  accordance  with  any  court 
approved  changes  in  the  reorganization  plan. 
At  the  time  the  performance  under  the 
confirmed  reorganization  plan  has  been 
completed,  the  Lender  is  responsible  for 
providing  FmHA  with  the  documentation 
necessary  to  review  and  adjust  the  estimated 
loss  claim  to  (a)  reflect  the  actual  principal 
and  interest  reduction  on  any  part  of  the 
guaranteed  debt  determined  to  be  unsecured 
and  (b)  to  reimburse  the  Lender  for  any  court 
ordered  interest  rate  reduction  during  the 
term  of  the  reorganization  plan. 

b.  The  Lender  will  use  Form  FmHA  449-30. 
"Loan  Note  Guarantee  Report  of  Loss,"  to 
request  an  estimated  loss  payment  and  to 
revise  estimated  loss  payments  during  the 
course  of  the  reorganization  plarL  The 
estimated  loss  claim  as  well  as  any  revisions 
to  this  claim  will  be  accompanied  by 
applicable  legal  documentation  to  support  the 
claim. 

c.  Upon  completion  of  the  reorganization 
plan,  the  lender  will  complete  Form  FmHA 
1980-44.  "Guaranteed  Loan  Borrower  Default 
Status."  and  forward  this  form  to  the  Finance 
ofTice. 

2.  Interest  Loss  Payments. 

a.  Interest  loss  payments  sustained  during 
the  period  of  the  reorganization  plan  will  be 
processed  in  accordance  with  paragraph  XIV 
Bl. 

b.  Interest  loss  payments  sustained  after 
the  reorganization  plan  is  completed  will  be 
processed  annually  when  the  lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rate 
reduction  which  extends  beyond  the  period 
of  the  reorganization  plan. 

c.  Form  FmHA  449-30  will  be  completed  to 
compensate  the  lender  for  the  difference  in 
interest  rates  specified  on  the  Contract  of 
Guarantee  or  Interest  Rate  Buydown 
Agreement  and  the  rale  of  interest  specified 
by  the  bankruptcy  court. 

3.  Final  Loss  Payments. 

a.  Final  loss  payments  will  be  processed 
when  the  loan  is  liquidated. 

b.  If  the  loan  is  paid  in  full  without  an 
additional  loss,  the  Finance  Office  will  close 
out  the  estimated  loss  account  at  the  time 
notiricalion  of  payment  in  full  is  received. 

4.  Payment  Application.  The  Lender  must 
apply  estimated  loss  payments  Ti.'st  to  the 
unsecured  principal  of  the  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guaranteed  portion  of  the  debt,  in  the 
even!  the  bankruptcy  court  attempts  to  direct 
the  payment  to  be  applied  in  a  different 
manner,  the  Lender  will  immediately  notify 
the  FmHA  servicing  office. 

5.  Overpayments.  Upon  completion  of  the 
reorganization  plan,  the  Lender  will  provide 
FmHA  with  the  documentation  necessary  to 
determine  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustained.  If  the  actual 
loss  sustained,  as  a  result  of  the 


reorganization,  is  greater  than  the  estimated 
loss  payment,  the  Lender  will  submit  a 
revised  estimated  loss  in  order  to  obtain 
payment  of  the  additional  amount  owed  by 
FmHA  to  the  Lender.  If  the  actual  loss 
payment  is  less  than  the  estimated  loss,  the 
Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  the  date  of  the  payment  of  the  estimated 
loss. 

6.  Protective  Advances.  If  approved 
protective  advances  were  made  prior  to  the 
borrower  having  filed  bankruptcy,  as  a  result 
of  prior  liquidation  action,  these  protective 
advances  and  accrued  interest  will  be 
entered  on  Form  FmHA  449-30. 

XV.  Debt  write  down.  Refer  to  title  7  of 
CFR  Pari  1960,  Subpart  a  {  1960.125.  The 
maximum  amount  of  loss  payment  associated 
with  a  loan/line  of  credit  agreement  which 
has  been  written  down  will  not  exceed  the 
percent  of  the  guarantee  multiplied  by  the 
difference  between  the  outstanding  principal 
and  interest  balance  of  the  loan/line  of  credit 
before  the  «vrite-down  and  the  outstanding 
balance  of  the  loan/line  of  credit  after  the 
»vrite-down.  The  lender  will  use  Form  FmHA 
449-30,  "Loan  Note  Guarantee  Report  of 
Loss,"  to  request  an  estimated  loss  payment 
to  receive  its  pro-rata  share  of  any  loss 
sustained. 

XVI.  Other  Requirements.  This  agreement 
is  subject  to  all  the  provisions  of  7  CFR  Part 
1980.  Subparts  A  and  B.  and  any  future 
amendments  of  these  regulations  not 
inconsistent  with  this  agreement. 

XVII.  Execution  of  Agreements.  This 
agreement  is  executed  prior  to  the  execution 
of  any  Contract  of  Guarantee(s)  under  7  CFR 
Pari  1980,  Subparts  A  and  B  and  does  not 
impose  any  obligation  upon  FmHA  with 
respect  to  execution  of  any  such  contract. 
FmHA  in  no  way  warrants  that  such  a 
contract  has  been  or  will  be  executed.  Each 
request  for  a  Contract  Guarantee  under 
Exhibit  A  of  7  CFR  Pari  198a  Subpart  B  will 
be  considered  by  FmHA  on  a  case-by-case 
basis. 

XVIII.  Notice.  All  requests  for  Contract  of 
Guarantee(s)  and  any  notices  or  actions  will 
be  initiated  through  the  following  FmHA 
Countv  Offices 


XIX.  Termination  of  Agreement.  Except  for 
FCS  member  institutions  that  have 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  II  of  Exhibit  A, 
7  CFR  Part  1980,  Subpart  B.  this  agreement 
will  terminate  as  to  the  Lender's  submission 
of  requests  for  Contracts  of  Guarantee(s) 
under  Exhibit  A.  7  CFR  Part  1980,  Subpart  B 
two  (2)  years  from  the  date  set  forth  in 
paragraph  XX  unless  earlier  revoked  by 
FmHA.  This  agreement  will  remain  in  force 
as  to  any  Contract  of  Guaranlee(s)  issued 
pursuant  to  Exhibit  A.  7  CFR  Part  1980. 
Subpart  B  and  remaining  extant  at  time  of 
expiration  or  revocation  until  those  Contracts 
of  Guarantees  still  extant  are  concluded. 

XX.  This  Agreement  is  dated 


By   - 
Title 


ATTEST: 


.  (Seal) 


Lender 


(Name) 


(IRS  I.D.  Tax  No) 


UNITED  STATES  OF  AMERICA,  Farmers 

Home  Administration. 

By 

Title 


Exhibit  B — [Reserved] 

Exhibit  D— Interest  Rate  Buydown 
Program 

L  General. 

This  exhibit  contains  the  policies  and 
procedures  pertaining  to  an  Interest  Rate 
Buydown  Program  for  guaranteed  Operating 
(OL)  loans  and  lines  of  credit,  described  in 
$  1980.175  of  this  subpart,  guaranteed  Farm 
Ownership  (FO)  loans  described  in  Section 
1980.180  of  this  subpart  and  Soil  and  Water 
(SW)  loans  described  in  Section  1980.1B5  of 
this  subpart.  Subparts  A  and  B  of  Part  1980 
are  applicable  to  this  Exhibit  except  as 
modified  by  Exhibit  A  and  E  of  this  subpart 
and  this  exhibit.  Authority  to  enter  into  the 
Interest  Rate  Buydown  agreement  is  provided 
for  in  this  Exhibit  and  expires  September  30. 
1993. 

U.  Introduction.  , 

The  authorities  contained  in  this  exhibit 
provide  lenders  with  a  tool  to  enable  them  to 
continue  to  provide  credit  to  operations  of 
not  larger  than  family  farms  who  are 
temporarily  unable  to  project  a  positive  cash 
flow  on  all  income  and  expenses  including 
debt  service  without  a  reduction  in  the 
interest  rate.  This  exhibit  also  provides  that  a 
lender  that  has  a  guaranteed  loan/line  of 
credit  which  is  not  already  involved  in  the 
Interest  Rate  Buydown  program  must  agree  if 
liquidation  of  the  account  becomes  imminent, 
the  lender  will  consider  the  borrower  for  an 
Interest  Rate  Buydown  under  this  exhibit  and 
request  a  determination  of  the  borrower's 
eligibility  by  FmHA.  The  lender  may  not 
initiate  foreclosure  action  on  the  loan  until  60 
days  after  a  determination  has  been  made 
with  respect  to  the  eligibility  of  the  borrow*- r 
to  participate  in  this  program. 

Lenders  that  participate  in  this  program 
enter  into  an  agreement  with  FmHA  to 
reduce  the  interest  rate  paid  on  a  loan/line  of 
credit.  In  return,  FmHA  will  make  annual 
interest  rate  buydown  payments  to  the  lender 
in  an  amount  not  more  than  50  percent  of  the 
cost  of  reducing  the  interest  rate  on  the  loan. 
Payments  made  to  a  lender  under  this  exhibit 
will  in  no  case  exceed  2  percentage  points. 

III.  Definitions. 

A.  Cash  flow — A  projection  listing  on  a 
typical  24-month  basis,  of  all  anticipated  cash 
inflows  (including  all  farm  and  non-farm 
income)  and  all  expenses  to  be  incurred  by 
the  borrower  during  such  period  (including  all 
farm  and  non-farm  debt  service  and  other 
expenses).  Production  records  and  prices 
used  in  the  preparation  of  a  cashflow  will  be 
calculated  in  accordance  with 

i  1980.113(d)(8)  of  this  subpart. 

B.  Interest  Rate  Buydown  Agreement — 
(Form  FmHA  1980-58)  The  signed  agreement 
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between  FmHA,  the  lender,  and  the 
borrower,  setting  forth  the  terms  and 
conditions  of  the  interest  rate  buydown. 

C.  Posidve  Cash  Flow — A  cash  flow 
projectioa  as  defined  in  }  19e.l0e(b)(17)  of 
this  subpart.  Except  the  reserve  requirement 
as  outlined  in  1 1980.106(b)(17)(iti]  of  this 
subpart  may  be  from  0  up  to  10  percent 

IV.  Program  Administration. 

County  Supervisors  are  authorised  to 
approve  interest  rate  buydown  agreements 
providing  the  following  requirements  are  met 
by  the  lender 

A.  For  those  borrowers  currently  indebted 
for  an  FmHA  guaranteed  loan{8)  or  line(s)  of 
credit  where  the  guaranteed  loan/OL  line  of 
credit  is  to  be  considered  for  an  interest  rate 
buydown  under  this  exhibit,  the  lender  must 
demonstrate  that  a  positive  cash  flow 
projection  on  all  income  and  expenses, 
including  debt  service,  is  not  possible  by 
rescheduling  or  reamortizing  the  account  in 
equally  amortized  installments  as  described 
in  i  1W0.124  of  this  subpart.  If  a  positive  cash 
flow  can  be  achieved  using  reschediriing  or 
reamortizing  authorities,  subiect  to  the 
requirements  outlined  in  1 1980.124,  the 
borrowers  account  will  be  rescheduled  or 
reamortized.  If  a  positive  cash  flow 
projection  is  then  possible,  the  borrower  is 
not  ebgible  for  an  interest  rate  buydown. 

1.  As  required  in  Form  PteHA  44»-35, 
"Lender's  Agreement"  or  Form  FmHA  1B80- 
38,  "Lender's  Agreement  (Line  of  Credit),"  a 
lender  will  notify  FmHA  tvhen  a  borrower  is 
thirty  (30)  days  past  due  on  a  payment  and  it 
is  unable  to  bring  the  account  current  within 
30  days.  The  lender  will  request  that  FmHA 
make  a  determination  as  to  the  borrower's 
eligibility  for  an  interest  rate  buydown.  Hk 
lender  will  submit  a  plan  of  operation 
projecting  the  repayment  ability  of  the 
borrower  with  or  witboKt  an  interest  rate 
buydown.  FmHA  will  make  the  eligibility 
determination  and  will  notify  the  lender  in 
writing  %vithin  10  calendar  days  of  receipt  of 
the  request.  Upon  receipt  of  FmHA's 
determination  of  the  borrower's  eligibility  for 
interest  rate  buydown.  the  lender  will  submit 
a  request  for  Interest  Rate  Buydown  as  set 
forth  in  Attachment  2  to  this  exhibit.  H  the 
lender  declines  to  utilize  interest  rate 
buydown,  the  lender  »vill  notify  Oie  County 
Supervisor  in  »vriting. 

2.  in  addition,  the  foDowing  information 
will  be  submitted  by  the  lender 

(a)  Verification  of  ofT-farm  equipment  if 
any. 

(b)  Form  FmHA  440-32.  "Request  for 
Statement  of  Debts  and  Collateral,"  or  similar 
documentation  provided  by  approved 
lenders. 

(c)  Documentation  of  the  borrower's  and 
lender's  compliance  with  the  requirements  of 
Exhibit  M  to  Subpart  G  of  Part  1940  of  this 
chapter,  if  the  affected  loan  is  not  already 
subiected  to  this  provision. 

B.  Applications  from  individuals  who  are 
not  presently  indebted  for  an  FmHA 
guaranteed  loan/line  of  credit  shall  be 
processed  in  accordance  with  {  T980.T13  of 
this  subpart  and  this  exhibit.  In  addition,  the 
lender  will  submit  Attachment  2  of  this 
exhibit  with  the  application.  TTie  lender  must 
demonstrate  that  a  positive  cash  flow 
projection  is  not  possible  without  reducing 


the  interest  rate  on  the  borrower's  loants)/ 
line(8)  of  credit 

C  in  ail  cases,  the  lender  and  County 
Supervisor  must  determine  wiiether  the 
borrower  owns  any  nonfarm  assets  which  do 
not  contribute  to  essential  family  bving 
expenses  or  to  the  maintenance  of  a  sound 
farming  op>eration.  The  lender  must  determine 
whether  the  borrower  could  sell  these  assets 
and.  if  sa  for  how  much.  The  lender  will  then 
prepare  new  cash  flow  projections  which 
take  into  account  the  sale  of  these  assets.  If  a 
positive  cash  flow  can  then  be  achieved,  the' 
borrower  is  not  eligible  for  an  interest  rate 
buydown. 

D.  If  a  positive  cash  flow  cannot  t>e  > 
achieved,  the  lender  may  ask  other  creditors' 
to  voluntarily  ad^ist  their  debts  as  outlined  in 
Subpart  A  of  Part  1903  of  tins  chapter.  If  other 
creditors  adjust  their  debts  and  the  proposed 
interest  rate  bujrdown  results  in  a  positive 
cash  flow,  interest  rate  boydowm  may  be 
approved. 

E.  If  a  positive  cash  flow  cannot  be 
achieved,  even  with  otlier  creditors 
voluntarily  adjusting  their  debts  and  the 
interest  rate  buydown,  the  interest  rate 
buydown  will  not  be  approved. 

F.  In  order  for  a  borrower's  loan  to  be 
eligible  for  an  interest  rate  buydown.  a 
typical  plan  of  operation  must  show  that  a 
positive  cash  flow  can  be  expected  during  the 
initial  24-month  buydown  period.  For  those 
loans  with  terms  less  than  24  months  then  the 
operation  must  show  a  positive  cash  flow  for 
the  term  of  the  loaiL  All  loans/lines  of  credit 
with  terms  exceeding  the  buydown  period 
must  demonstrate  that  the  borrower  will  be 
able  to  project  a  positive  cash  flow  on  all 
income  and  expenses,  including  debt  service, 
after  the  buydown  agreement  expires. 
Further,  if  the  lender  proposes  a  term  for  the 
interest  rate  buydown  which  exceeds  24 
months,  the  lender  will  provide  FmHA  with  a 
typical  12-month  cash  flow  documenting  the 
necessity  for  the  increased  term.  In  bo  case 
will  the  Federal  Buydown  period  exceed 
three  years. 

G.  Any  holder(s)  must  agree  to  the  interest 
rate  reduction  in  writing.  If  the  holder  does 
not  consent  to  the  interest  rate  reduction 
proposed  by  the  lender,  the  lender  must 
repurchase  the  unpaid  portion  of  the  loan 
from  any  holder(8)  before  the  interest  rate 
buydown  can  be  granted.  When  FmHA 
purchases  a  portion  of  a  guaranteed  loan, 
buydown  payments  on  that  fwrtion  shall 
cease. 

H.  The  Interest  Rate  Buydown  Agreeaient 
will  be  attached  to  the  promissory  note(s)  or 
line  of  (3«dit  agreement  The  promissory 
note(s)  or  line  of  credit  agreement  cannot 
exceed  the  interest  rate  the  lender  charges  its 
average  farm  customer,  prior  to  any  write 
down  by  the  lender,  as  outlined  in 
S  1980.175(e)  of  this  subpart.  The  lender  may 
only  charge  a  fixed  rate  of  interest  during  the 
term  of  the  buydown  agreement.  The  lender 
is  responsible  for  the  legal  documentation  of 
interest  rate  changes  by  an  "allonge" 
attached  to  the  promissory  note(s)  or  line  of 
credit  agreement  or  other  legally  effective 
amendment  of  the  interest  rate  when  needed: 
however,  no  new  notes  or  line  of  credit 
agrwmfnts  isay  be  issued.  If  the  lender 
elects  to  use  a  variable  rate  note  or  tine  of 


credit  agreement,  the  fixed  rate  of  interest 
charged  during  the  buydown  period  will  be 
calculated  not  to  exceed  the  average  variable 
rate  charged  the  lei>der's  average  farm 
customer  (as  defined  in  i  19e0.175(e)).  over 
the  past  98  days.  The  promissory  note(s).  line 
of  credit  agreements  and  any  attachments  to 
these  agreements,  must  schedule  repayment 
in  accordance  »vith  the  terms  for  the 
applicable  loan  type  set  forth  in 
it  1960175(0  and  (g).  19eo.l80(e)  and  (f).  or 
19e0.185(e)  and  (f)  of  this  subpart. 

L  FmHA  will  pay  the  lender  any  interest 
rate  buydown  equal  to  one-half  of  the 
lender's  write  down  of  interest  percentage 
points,  except  that  such  payments  will  in  no 
case  exceed  the  cost  of  reducing  such  interest 
by  more  than  two  percentage  points.  The 
lender  will  adjust  its  interest  rate  in 
increments  of  .25%.  Once  eligibility  is 
established  the  lender  may  reduce  the 
interest  rate  paid  on  a  loan/line  of  credit  to  a 
point  equal  or  exceeding  that  necessary  to 
achieve  a  positive  cash  flow.  When  a  lender 
requests  an  interest  rate  buydown  along  with 
a  %vrite  down,  the  interest  reduction  will  at 
least  be  one  full  percentage  point 

V.  Approval  of  Interest  Rate  Buydown. 
If  the  approval  ofRcial  determines  the 

buydown  will  be  approved  in  accordance 
with  Paragraph  TV  of  this  exhibit  in  addition 
to  the  determinations  required  in  i  1960.115 
Administrative  paragraphs  A  and  B.  the 
approval  official  will 

A.  Prepare  Form  FmHA  1940-L  "Request 
for  Obligation  of  Funds."  This  form  will  be 
used  to  obligate  the  buydown  portion  for 
those  loans  presently  guaranteed  where  the 
interest  rate  is  subsequently  bought  down, 
and  to  obligate  the  loan  and  interest  rate 
buydown  for  initial  loans. 

B.  The  approval  official  will  execute  Form 
FmHA  1940-1  and  distribute  copies  in 
accordance  with  the  Forms  Manual  Insert 
(FMl).  The  Finance  Office  will  enter  the 
obligation  of  funds  on  their  records  for  the 
interest  rate  buydown  and/or  loan  and  notify 
the  approval  official  by  forwarding  tlw 
original  and  one  copy  of  Form  FmHA  440-^7. 
"Acknowledgement  of  Obligated  Funds/ 
Check  Request." 

C  A  loan  or  line  of  credit  for  which  the 
interest  rate  was  previously  redaced  onder 
this  exhibit  may  receive  a  subsequent 
buydown  provided  the  total  buydown  termfs) 
over  the  life  of  the  loan  does  not  exceed  3 
years  and  the  buydown  is  approved  on  or 
before  September  3a  1993. 

VI.  Interest  Rate  Buydown  Closing. 

A.  The  lender  will  prepare  and  deliver  a 
Form  FmHA  1960-19.  "Guaranteed  Loan 
Qosing  Report"  for  each  initial  aad  existing 
guaranteed  loan/line  of  credil  io  wtiidi  dte 
interest  rate  is  bou^  down  under  this 
Exhibit 

B.  See  {  198a61(b)(l)  and  {  19eail8(c)  and 
Administrative  paragraph  B  of  titts  subpart 

1.  If  FmHA  finds  that  all  requirefnents  have 
been  met  the  tender.  FmHA  and  the 
borrower  will  execute  Form  FmHA  1960-58. 
"Interest  Rate  Boydown  Agreefnent."  In  NO 
CASE  will  Form  FmHA  t960-5«  be  executed 
prior  to  the  determination  of  availability  of 
finds  for  (he  loan/tine  of  credit  and  buydown 
as  evidoioed  on  Form  FinHA  449-57. 
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2.  An  odgiiul  Form  PmHA  1980-M  will  be 
prepared  for  each  note  or  line  of  credit 
agreement  executed.  All  originaU  of  Form 
FmHA  1980-50  will  be  provided  to  the  lender 
and  attached  to  the  note<s)  with  the  original 
Loan  Note  Guarantee  or  Contract  or 
Guarantee.  In  the  event  the  lender  assigns  the 
guaranteed  portion  of  the  loan  to  holder(s).  or 
the  holderfs)  agreefs)  to  any  reduction  in 
interest  rate,  a  copy  of  Fonn  FmHA  1960-50 
will  be  attached  to  the  original  Form  FmHA 
449-38.  "Assignment  Guarantee  Agreement." 
along  with  a  copy  of  the  borrower's  nole(s) 
with  "allonge"  and  Loan  Note  Guarantee. 
Form  FmHA  449-38  will  be  revised  to  reflect 
the  note  amounts.  At  the  top  of  the  face  of  the 
document  type:  'This  Assignment  Guarantee 
Agreement  is  subject  to  an  attachment(s)  to 

the  promissory  note  dated and  Form 

FmHA  1960-50.  "Interest  Rate  Buydown 
Agreement."  which  temporarily  reduces  the 
interest  rale  on  the  promissory  note  to  an 

effective  interest  rate  of %."  This 

revision  will  be  initialed  and  dated  by  the 
lender,  holder,  and  FmHA.  Copy(ies)  of  the 
Interest  Rate  Buydowm  Agreement  will  be 
kept  in  the  County  Office,  attached  to  the 
appropriate  Loan  Note  Guarantee  or  Contract 
of  Guarantee.  Additional  copies  may  be 
retained  by  the  Slate  OfRce.  Copies  of  all 
issued  Interest  Rate  Buydown  Agreements 
will  be  kept  in  the  file. 

3.  Repurchase  of  loans  presently 
guaranteed  by  FmHA  eligible  for  interest  rate 
buydown  (Loan  Note  Guarantee  cases  only). 
See  Item  number  10  of  Form  FmHA  449-36 
and  Item  number  6  of  Form  FmHA  1960-58. 
When  FmHA  purchases  a  portion  of  the 
guaranteed  loaa  buydown  payments  on  that 
portion  shall  cease.  The  interest  rate 
reduction  shall  remain  in  effect 

VIL  Interest  Rale  Buydown  Claima  and 
Payment*. 

Claims  and  payments  will  be  processed  in 
accordance  with  Paragraphs  2  and  3  of  Form 
FmHA  1960-58. 

VIII.  Term  of  Buydown  Agreement 

The  term  of  a  buydown  agreement  entered 
into  under  this  exhibit  shall  not  exceed  3 
years  or  the  outstanding  term  of  the  loan 
involving  the  interest  rate  buydown. 
whichever  is  less. 

IX  Cancellation  of  Interest  Rate  Buydown. 

Form  FmHA  1960-58.  "Interest  Rate 
Buydown  Agreement."  is  incontestable 
except  for  fraud  or  misrepresentation,  of 
which  the  lender  has  actual  knowledge  at  the 
time  the  Interest  Rate  Buydown  Agreement  is 
executed,  or  for  which  the  lender  participates 
in  or  condone*. 

X.  Excessive  Interest  Rate  Buydown. 

Upon  written  notice  to  the  lender,  borrower 
and  any  holderf  s).  the  Government  may 
amend  or  cancel  the  Interest  Rate  Buydown 
Agreement  and  collect  from  the  lender  any 
amount  of  reduction  granted  which  resulted 
from  incomplete  or  inaccurate  information  (of 
which  the  lender  was  aware),  an  error  in 
computation,  or  any  other  nmaaa  which 
resulted  in  payment  that  the  lender  was  not 
entitled  to  receive. 

XL  Transfer  and  Assumption  of  Loans 
Involving  Interest  Rate  Buydown. 

Transfers  will  be  processed  in  accordance 
with  f  1960.123  of  this  subpart  The  loan/line 
of  credit  will  be  transferred  with  the  Interest 


Rate  Buydown  Agreement  only  in  cases 
where  the  transferee  was  liable  for  the  debt 
at  the  time  the  buydo«vn  was  granted  Under 
no  other  circumstances  will  the  buydown  be 
transferred.  If  the  buydown  is  necessary  for 
the  transferee  to  achieve  a  positive  cash  flow, 
the  lender  must  make  application  for  an 
initial  buydown  under  this  exhibit. 

XII.  Review  by  FmHA  Employees. 

The  lender  will  submit  Form  FmHA  1980- 
24,  "Request  Interest  Rate  Buydown/Subsidy 
Payment  to  Guaranteed  Loan  Lender," 
annually  along  with  detailed  calculations  and 
a  statement  of  activity  on  the  borrower's 
account  to  support  the  claim.  The  County 
Supervisor  will  approve,  if  correct  and 
forward  to  the  Finance  Office  for  payment. 
FmHA  may  review  audit  reports  by  the 
lender's  supervising  agency  when  buydown 
claims  are  involved. 

XIII.  List  of  Eligible  Lenders. 

The  County  Supervisor  will  maintain  a 
current  list  of  eligible  lenders  and  other 
lenders  who  express  a  desire  to  participate  in 
the  guaranteed  program.  This  list  will  be 
made  available  to  fanners  upon  request 

Attachment  1 — Buydotvn  Infonnation 
Letter 

United  States  Department  of  Agriculture 
Farmers  Home  Administration  (location) 

Dear : 

The  Fanners  Home  Administration  (FmHA) 
has  authority  under  the  Food  Security  Act  of 
1965  (P.L  99-196)  to  temporarily  make 
payments  to  lenders  to  reduce  borrower 
interest  rates  on  a  guaranteed  loan  to  eligible 
applicants  and  borrowers.  The  Interest  Rate 
Buydown  Program  provides  lenders  with  a 
tool  to  enable  them  to  continue  to  provide 
credit  to  family  farm  operators  who  are 
temporarily  unable  to  project  a  positive  cash 
flow  on  all  income  and  exfjenses,  including 
debt  service,  without  a  reduction  in  the 
interest  rate. 

Lenders  that  participate  in  this  program  enter 
into  an  agreement  with  FmHA  to  reiduce  the 
interest  rate  paid  on  a  loaa  In  return,  FmHA 
will  make  aimual  payments  to  the  lender  in 
an  amount  of  not  more  than  SO  percent  of  the 
cost  of  reducing  the  interest  rate  on  the  loan. 
Payment  made  to  a  lender  under  this 
authority  may  not  exceed  two  percentage 
points. 

Borrowers  with  existing  guaranteed  Farm 
Operating  (OL).  Farm  Ownership  (FO)  and 
Soil  and  Water  (SW)  guaranteed  loans,  may 
have  the  interest  rate  on  their  loans  bought 
down  by  FmHA. 

If  you  would  like  additional  information 
regarding  the  Interest  Rate  Buydown  Program 
for  guaranteed  loans  and  how  to  apply,  you 
should  contact  this  ofTice. 
I  will  be  glad  to  discuss  this  program  in  detail 
with  you. 
Sincerely. 


County  Supervisor 

Attachment  2 — Request  for  Interest  Rate 
Buydown 

To  County  Supervisor,  PmHA 


Subject  Request  for  Interest  Rale  Buydown 


Borrower's  Name: 


In  connection  with  the  subject  application  for 
an  interest  rate  buydown.  this  lending 
institution  certiHes: 

(1)  The  loan  balance  of  S is  the 

amount  requested  for  an  interest  rate 
buydown.  If  a  line  of  credit  the  line  of  credit 

balance  is  S ,  and  the  line  of  credit 

ceiling  amount  of  S is  the  amount 

requested  for  an  interest  rate  buydown. 

(2  (a)  The  interest  rate  charged  the 
lender's  average  farm  customer,  determined 
in  accordance  with  Sl980.17S(e)  of  this 

subpart,  is %.  (Specify  fixed  or 

variable.  If  variable  rates  are  used,  the 
average  farm  customer's  variable  rate  for  the 
past  90  days  shall  be  inserted.) 

(b)  The  lender's  interest  rate  to  the  subject 

borrower  prior  to  writedown  is %  (may 

not  exceed  (2)(a)). 

(c)  The  lender's  writedown  is %. 

(d)  The  interest  rate  to  be  charged  with  the 
writedo*vn  to  the  borrower  is %. 

(3)  The  amount  of  interest  written  down  is 
permanently  cancelled  as  it  becomes  due  and 
no  attempt  will  be  made  to  collect  that 
portion  of  the  debt. 

(4)  The  lender's  interest  rate  reduction  to 
the  borrower  will  result  in  a  reduced  payment 
schedule  for  the  term  of  the  buydown  and 
that  a  positive  cash  flow  on  all  income  and 
expenses,  including  debt  service,  will  be 
expected  during  the  buydown  period.  In 
cases  where  the  term  of  the  loan  exceeds  the 
terra  of  the  buydown.  the  borrower  must 
project  a  positive  cash  flow  on  all  income 
and  expenses,  including  debt  service,  after 
the  buydo«vn  period  terminates. 

(5)  The  borrower's  cash  flow  projections 
have  been  prepared  in  accordance  with  Part 
1980,  Subpart  B,  Sl960.113(d)(8).  and  are 
attached  to  this  document 

Waraing:  Section  1001  of  Title  18  United 
States  Code  provides:  "Whoever,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States 
knowingly  and  willfully  falsifies,  conceals  or 
covers  up  .  .  .a  material  fact  or  makes  any 
false,  fictitious  or  b^audulent  statements  or 
representations,  or  makes  or  uses  any  false 
«vriting  or  document  kno%ving  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  Hned  not  more 
than  $10,000  or  imprisoned  not  more  than  5 
years,  or  both. " 


By 

(Name 

of  Lender) 

Title 

Date 

Lender's  IRS  ID  No. 

Exhibit  B— Demonstration  Project  for 
Purdiase  of  Cettaia  Farm  Credit  System 
Acquired  Farmland 

1.  General.  ' 
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This  Exhibit  contains  the  policies  and 
procedures  pertaining  to  a  Demonstration 
Project  for  purchase  of  certain  Farm  Credit 
System  acquired  farmland  (FCS 
Demonstration  Project)  for  guaranteed  Farm 
Ownership  (FO)  !oans  described  in  {  1980.180 
of  this  subpart.  Subparts  A  and  B  of  this  part 
are  applicable  to  this  Exhibit  except  as 
modified  by  Exhibit  A  of  this  subpart  and  this 
Exhibit.  Authority  to  enter  into  the  FCS 
Demonstration  Project  expires  January  6. 
1991.  Attachment  1  is  the  Farm  Credit  Bank 
Agreement  to  be  executed  by  the 
Administrator  of  the  Farmers  Home 
Administration  (FmHA)  and  the  President  of 
each  Farm  Credit  Bank  of  those  Districts 
which  are  certified  to  participate  in  the 
"Demonstration  Project  for  the  Purchase  of 
Farm  Credit  System  Land."  When  a  District  is 
certified  by  the  Farm  Credit  System 
Assistance  Board  (FCSAB),  the  President  of 
the  District  will  sign  the  Agreement  and 
forward  it  to  the  FmHA  Administrator  for 
signature.  The  original  Agreement  will  be 
retained  by  FmHA  with  a  conformed  copy  to 
the  District  and  the  FCSAB. 

II.  Introduction. 

This  Exhibit  contains  a  means  by  which 
the  Farm  Credit  System  (FCS)  can  make 
available  for  sale  certain  acquired  lands  to 
eligible  FO  applicants,  as  provided  by 
i  351(h)  of  the  Consolidated  Farm  and  Rural 
Development  Act  Each  FCS  District 
President  and  FmHA  State  Director,  who  will 
be  involved  in  the  Demonstration  Project  will 
provide  ample  notice  of  the  project  as 
outlined  in  Attachment  1  of  this  Exhibit.  Only 
those  properties  owned  by  FCS  member 
institutions  certified  to  issue  preferred  stock 
under  (  6.27  of  the  Farm  Credit  Act  of  1971 
may  be  purchased  under  this  Exhibit  The 
Farm  Credit  Administration  (FCA)  will 
provide  the  Farmera  Home  Administration 
(FmHA)  with  a  list  of  these  certified  FCS 
member  institutions,  as  further  explained  in 
Memorandum  of  Understanding  between 
FmHA  and  FCA  found  in  FmHA  Instruction 
2000-MM  (available  in  any  FmHA  office). 
FmHA  may  issue  certificates  of  eligibility  to 
eligible  borrowers  to  reduce  the  interest  rate 
paid  by  such  borrowers  on  FmHA  guaranteed 
loans  obtained  from  eligible  Farmer  Program 
lenders  to  purchase  properties  owned  b\  the 
Farm  Credit  System.  The  sale  of  land  by  the 
Farm  Credit  System  under  this  program  is 
limited  to  an  aggregate  land  value  not  to 
exceed  $250,000,000  at  fair  market  value  each 
fiscal  year.  < 

Lenders  that  participate  in  this  FCS 
Demonstration  Project  may  enter  into  an 
agreement  with  FmHA  to  reduce  the  interest 
rale  paid  on  a  loan.  In  return,  FmHA  will 
make  annual  interest  rate  buydown  payments 
to  the  lender  in  the  amount  of  4  percentage 
points.  Those  lenders  who  permanently 
reduce  the  interest  rate  charged  on  the 
guaranteed  loan  by  at  least  1  full  percentage 
point  will  receive  a  95  percent  guarantee.  'The 
reduction  of  interest  by  FmHA  will  be  in 
effect  for  a  term  equal  to  the  outstanding 
term  of  such  loan,  or  5  years,  whichever  is 
less. 

III.  Definitions. 

A.  Cash  Flow — A  projection  listing  on  a 
typical  24-month  basis,  of  all  anticipated  cash 
inflows  ^including  all  farm  and  non-farm 


income)  and  all  expen.ses  to  be  incurred  by 
the  borrower  during  such  period  (including  all 
farm  and  non-farm  debt  service  and  other 
expenses).  Production  records  and  prices 
used  in  the  preparation  of  a  cash  flow  will  be 
calculated  in  accordance  with  Section 
1980.113(d)(8)  of  this  subpart. 

B.  Certificate  of  Eligibility— Ihe  County 
Committee  will  certify  on  Form  FmHA  440-2. 
"County  Committee  Certification  or 
Recommendation"  the  following: 

(1)  That  the  borrower  is  eligible  for  a 
guaranteed  FO  loan. 

(2)  The  farm  is  eligible  for  the  program  in 
accordance  with  \  1980.106(b)(7)  of  this 
subpart 

(3|  The  borrower  is  eligible  for  an  interest 
rate  reduction. 

C.  Interest  Rate  Buydown  Agreement — 
(Form  FmHA  1980-58)  The  signed  agreement 
between  FmHA.  the  lender,  and  the 
borrower,  setting  forth  the  terms  and 
conditions  of  the  interest  rate  reduction. 

D.  Personal  Funds — Any  funds  listed  on  a 
borrower's  financial  statement  or  obtained 
through  a  loan,  whether  or  not  secured  by 
other  property. 

E.  Positive  Cash  Flow — A  cash  flow 
projection,  as  defined  in  J  1980.106(b)(17)  of 
this  subpart. 

IV.  Program  Administration. 

County  Supervisors  are  authorized  to 
approve  Interest  Rate  Buydown  Agreements 
for  the  FCS  Demonstration  Project  providing 
the  following  requirements  are  met  by  the 
applicant  FCS  and  the  lender. 

A.  Applications  from  individuals  who  are 
seeking  to  purchase  FCS  acquired  farmlands 
with  a  guaranteed  FO  loan  shall  be  processed 
in  accordance  with  {  1980.113  of  this  subpart 
and  this  Exhibit  In  addition,  the  lender  will 
submit  Attachment  2  of  Exhibit  D  with  the 
application.  The  lender  must  demonstrate 
that  a  positive  cash  flow  projection  is  not 
possible  without  reducing  the  interest  rate  on 
the  FO  loan,  except  the  reserve  requirement 
as  outlined  in  S  1980.106(b)(17)(iii)  of  this 
subpart  may  be  from  zero  to  10  percent 

B.  Prospective  borrowers  who  seek  to 
purchase  FCS  acquired  farmlands  and  who 
do  not  have  a  lender  involved  in  that 
purchase  will  submit  an  application  to 
FmHA.  The  County  Committee  will  review 
the  application,  which  will  also  include  a 
description  of  the  property,  and  render  a 
decision  as  to  the  eligibility  of  the 
prospective  borrower  and  farm.  If  the  County 
Committee  determines  the  prospective 
borrower  is  eligible  and  that  the  farm  meets 
the  requirements  of  $  1980,106(b)(6)  of  this 
subpart,  then  the  County  Supervisor  will 
determine  if  the  request  is  feasible.  If  the 
request  is  rejected  by  either  the  County 
Committee  or  the  County  Supervisor,  the 
prospective  borrower  and  the  lender  will  be 
advised  of  the  opportunity  for  an  appeal  as 
set  out  in  Subpart  B  of  Part  1900  of  this 
chapter. 

C.  Prospective  borrower  must  provide  a 
down  payment  equal  to  at  least  15  percent  of 
the  land  purchase  price  using  personal  funds, 
as  defined  in  paragraph  III  D  of  this  Exhibit 

D.  Prospective  borrowers  must  meet  the 
applicable  requirements  of  Subpart  G  of  Part 
1940  of  this  chapter,  including  providing  SCS 
Form  CPA-28,  "Highly  Erodible  Land  and 


Wetland  Conscrv,Ttion  Determination."  and 
Form  AD-1026.  'Highly  Erodible  Land  and 
Wetland  Conserx'ation  Certification."  as 
required  by  Exhibit  M  to  Subpart  G  of  Part 
1940  of  this  chapicr. 

E.  The  FCS  must  price  suitable  farmland 
(family  farm  size  as  determined  by  the 
County  Committee)  to  eligible  prospective 
borrowers  at  fair  market  value. 

F.  FmHA  will  pay  the  lender  an  interest 
rale  reduction  of  4  percentage  points.  '* 

G.  The  loan  will  be  guaranteed  at  90 
percent  in  connection  with  a  4  percfenlage 
point  interest  rale  reduction. 

H.  A  lender  who  permanently  reduces  the 
interest  rate  currently  charged  on  the  loan  by 
at  least  1  full  percentage  point  will  receive  a 
95  percent  guarantee. 

L  The  terms  of  the  reduction  will  not 
exceed  the  outstanding  term  of  such  loan,  or 
5  years,  whichever  is  less. 

].  In  order  for  the  prospective  borrower  to 
qualify  for  a  loan  and  an  interest  rate 
reduction,  a  typical  plan  of  operation  must 
show  that  a  positive  cash  flow  as  defined  in 
S  1980.106(b)(17)  of  this  subpart  can  be 
expected  during  the  reduction  period  and 
after  the  Interest  Rate  Buydown  Agreement 
expires. 

K.  The  Interest  Rate  Buydown  Agreement 
will  be  attached  to  the  promissory  nole(s). 
The  promissory  note(s)  cannot  exceed  the 
interest  rate  the  lender  charges  the  average 
farm  customer,  prior  to  any  write  down  by 
the  lender,  as  outlined  in  I  ig80.175(e)(2)  of 
this  subpart  The  lender  may  only  charge  a 
fixed  rate  of  interest  during  the  term  of  the 
buydown  agreement.  The  lender  is 
responsible  for  the  legal  documentation  of 
interest  rate  changes  by  an  "allonge" 
attached  to  the  promissory  nole(s)  or  other 
legally  effective  amendment  of  the  interest 
rate:  however,  no  new  notes  may  be  issued,  if 
the  lender  elects  to  use  a  variable  rate  note, 
the  fixed  rale  of  interest  charged  during  the 
reduction  period  will  be  calculated  not  to 
exceed  the  average  variable  rate  charged  the 
lender's  average  farm  customer  (as  defined  in 
i  1980.175(e)(2))  of  this  subpart  over  the  past 
90  days.  "Hie  promissory  note(s)  and  any 
attachments  to  these  agreements,  must 
schedule  repayment  in  accordance  with  the 
terms  for  the  loan  set  forth  in  Section 
1980.180(c)  and  (f)  of  this  subpart. 

V.  Approval  of  Loan  Guarantees  and 
Interest  Rate  Reduction. 

Authority  to  approve  loan  guarantees  and 
Interest  Rate  Buydown  Agreements  expires 
lanuary  6, 1991.  If  the  ("mHA  approval  official 
determines  the  reduction  will  be  in 
accordance  with  paragraph  VI  of  this  Exhibit 
in  addition  to  the  determinations  required  in 
§  1980.115,  Administrative  paragraphs  A  and 
B,  of  this  subpart  the  approval  official  will: 

A.  Prepare  Form  FmHA  1940-1.  "Request 
for  Obligation  of  Funds."  TTie  request  for 
obligation  of  funds  must  include  the  amount 
of  the  loan  and  its  respective  buydown. 

B.  Execute  Form  FmHA  1940-1  and 
distribute  copies  in  accordance  with  the  FML 
The  Finance  Office  will  enter  the  obligation 
of  funds  on  their  records  for  the  interest  rate 
reduction  and  notify  the  approval  official  by 
forwarding  the  original  and  one  copy  of  Form 


i 
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FmHA  440-57.  "Acknowledgement  of 
Obligated  Fundt/Check  Request.** 

VL  Interett  Rate  Reduction  Chrnng. 

A.  The  lender  will  prepare  mmI  deliver  a 
Form  FmHA  1980-19,    Cua  ran  teed  Loan 
Closing  Report."  for  each  guaranteed  loan  ia 
which  the  interest  rale  is  rvduced  under  this 
Exhibit 

E  See  1 19e0.61(bMl).  i  19801 18(c)  and 
Administrative  para^aph  B  of  this  subpart 

1.  If  FmHA  Gods  that  all  requiremenU  have 
been  met  the  lender,  FmHA  and  the 
borrower  will  execute  Form  FmHA  1960-SA, 
interest  Rate  Buydown  Agreement."  In  NO 
CASE  wiU  Form  FmHA  1980-58  be  executed 
prior  to  the  determination  of  availability  of 
funds  for  the  loan  and  interest  reduction  as 
evidenced  on  Form  FmHA  440-57. 

2.  An  original  Form  FmHA  1980-58  will  be 
prepared  for  each  note  executed.  All  originals 
of  Fonn  FmHA  1980-58  will  be  provided  to 
the  lender  and  attached  to  the  note{s)  with 
the  original  Loan  Note  Guarantee.  In  the 
event  ^e  Itndor  assigns  the  guaranteed 
portion  of  tfas  loan  to  holder(s).  a  copy  of 
Form  FmHA  1980-58  wtli  be  attached  to  the 
original  Form  FmHA  449-36,  "Assignment 
Guarantee  Agreeownt"  along  with  a  copy  of 
the  borrower's  note(sJ  with  "allonge"  and 
Loan  Note  Guarantee.  Form  FmHA  449-36 
will  be  revised  to  reflect  the  note  amounts.  At 
the  top  of  the  face  of  the  document  t)'pe: 
"This  Assignment  Guarantee  Agreement  is 
subject  to  an  attachment(s)  to  the  promissory 

note  dated and  Form  FmHA  1980-58. 

"Interest  Rate  Buydown  Agreement"  which 
reduces  the  interest  rate  on  the  promissory 

note  to  an  effective  interest  rate  of %. 

This  reduction  is (insert  "temporary" 

if  there  is  no  9S  percent  guarantee  involved  or 
"permanent"  if  a  95  percent  guarantee  is 
involved.)"  This  revision  will  be  initialed  and 
dated  by  the  lender,  holder,  and  FmHA. 
Copy(ies)  of  the  Interest  Rate  Buydown 
Agreement  will  be  kept  in  the  County  OfTioB. 
and  attached  to  the  appropriate  Loan  Note 
Guarantee.  Additional  copies  may  be 
retained  by  the  Slate  Office.  Copies  of  all 
issued  Interest  Rate  Buydown  Agreements 
will  be  kept  in  the  file.  Copies  may  be 
retained  by  the  State  Office.  Copies  of  all 
issued  Interest  Rale  Buydown  Agreements 
will  be  kept  in  the  file. 

3.  Repurchase  of  guaranteed  loans  having 
interest  rale  reduction  under  this  FCS 
Demonstration  Project  See  item  number  10  of 
Form  FmHA  449-36  and  item  ntimber  6  of 
Form  FmHA  1980-58.  When  FmHA  purchases 
a  portion  of  the  guaranteed  loan,  buydown 
payments  on  that  portion  shall  cease,  but  the 
interest  rate  reduction  shall  remain  in  effect 
The  lender  shall  complete  Form  FmHA  1980- 
24.  "Request  Interest  Rate  BuydownySubsidy 
Payment  to  Guaranteed  Loan  Lender, '  to 
request  payment  for  the  buydown/subsidy 
through  the  date  of  the  FmHA  purchase. 

VU.  Interest  Rate  Reduction  Claims  and 
."oyments. 

Claims  and  payments  will  be  processed  in 
'dccordnnce  with  paragraphs  2  and  3  of  Form 
niH/  '.J80-58. 

Vllt.  Term  of  Buydown  Agreement 

the  term  of  a  buydown  agreement  entered 
mto  under  this  Exhibit  shall  not  exceed  5 
years  or  the  outstanding  term  of  the  loan 
involving  the  interest  rate  reduction, 
whichever  is  less. 


IX.  Cancellation  of  Interest  Rate 
Reduction. 

Form  FmHA  1980-56  is  incontestable, 
except  for  fraud  or  misrepresentation,  of 
which  the  lender  has  actual  knowledge  at  the 
time  the  Interest  Rate  Buydown  Agreement  is 
executed,  or  for  which  the  lender  participates 
in  or  condones. 

X.  Excessive  Interest  Rate  Reduction. 
Upon  written  notice  to  the  lender,  borrower 

and  any  holder(s).  the  Government  may 
amend  or  cancel  the  Interest  Rate  Buydown 
Agreement  and  collect  from  the  lender  any 
amoont  of  redaction  granted  which  resulted 
from  incomplele  or  inaccurate  information  (of 
which  the  lender  was  aware),  an  error  in 
computation,  or  any  other  reason  which 
resulted  in  payment  that  the  lender  was  not 
entitled  to  receive. 

XL  Transfer  and  Assumption  of  Loans 
Involving  Interest  Rate  Reduction. 

Transfers  will  be  processed  under  this 
Exhibit  The  lender  shall  complete  Form 
FmHA  1980-24,  "Request  Interest  Rate 
Buydown/Subsidy  Payment  to  Guaranteed 
Loan  Lender."  to  request  payment  for  the 
buydown/subsidy  through  the  date  of  the 
transfer  or  assumption  of  the  guaranteed  loan 
under  the  transferor's  case  number.  If  the 
reduction  is  necessary  for  the  transferee  to 
achieve  a  positive  cash  flow,  the  lender  must 
make  application  for  an  initial  reduction 
under  this  Exhibit 

Xn.  Review  by  FmHA  Employees. 

The  lender  will  submit  Form  FmHA  1980- 
24  annually  along  with  detailed  calculations 
and  a  statement  of  activity  of  the  borrower's 
account  to  support  forward  to  the  Fmance 
Office  for  payment  FmHA  may  review  audit 
reports  by  the  lender's  supervising  agency 
when  reduction  claims  are  involved. 

AttachiDflnt  1 — Fanners  Home 
Adminislratkio  DemonstTatioD  Pro|ecl 
for  the  Poicfaase  of  Fann  Credit  System 


Fann  Credit  Bank  Ayeement 

L  General:  This  agreement  provides  the 
guidelines  for  the  implementation  of  the 
Demonstration  Project  for  the  Purchase  of 
Certain  Farm  Credit  System  Acquired  Land 
(FCS  Demonstration  Project)  between 
Farmers  Home  Administration  (FmHA)  and 

the  Farm  Credit  Bank  of (Bank)  to 

carry  out  the  goals  and  objectives  of  Section 
351(h)  of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1 1999(h))  as 
described  in  Exhibit  E  of  7  CFR  Part  198a 
Subpart  E 

The  Parties  Agree  That 

I.  The  Bank  will  make  available  for 
purchase  by  qualified  borrowers  property 
eligible  for  the  FCS  Demonstration  Project  as 
further  explained  in  Paragraph  II  of  Exhibit  E 
of  7  CFR  Part  1980.  Subpart  B. 

II.  The  Bank  may,  at  its  discretion  and  for 
the  purpose  of  maximizing  the  economic 
return  on  the  sale  of  acquired  property, 
subdivide  tracts  of  land  to  make  available 
parcels  that  permit  eligible  borrowers  to 
purchase  the  parcels  consistent  with  limits 
placed  on  the  size  of  loans  made,  insured,  or 
guaranteed  under  the  Consolidated  Farm  and 
Rural  Development  Act. 


III.  The  Bank  will  periodically  provide  the 
FmHA  State  Director  %vilh  current  hiventories 
of  properties  that  may  be  eligible  for  the  FCS 
Demonstration  Project 

IV.  The  Bank,  through  private  sale,  will  sell 
land  at  fair  market  value,  as  determined  by 
the  Bank,  to  eligible  borrowers. 

V.  The  Bank  reserves  the  right  to  market 
and  sell  its  acquired  property  to  any  qualified 
individual  until,  under  the  terras  of  the  FCS 
Demonstration  Project  FmHA  has 
determined  the  eligibility  of  the  borrower  and 
suitability  of  the  property,  and  a  purchase 
agreement  has  been  executed  between  the 
eligible  borrower  and  the  Bank. 

VI.  The  Bank  will  provide  technical 
assistance  to  the  extent  possible  in 
connection  with  the  implementation  of  the 
FCS  Demonstration  Project 

VU.  The  Bank  will  dispose  of  properties 
listed  under  the  FCS  Demonstration  Project  in 
a  manner  consistent  with  the  applicable 
provisions  of  Section  4.36  of  the  Farm  Credit 
Act  of  1971.  as  amended,  governing  the  rights 
of  first  refusal  of  former  owners. 

VIII.  The  FmHA  will  process  applications 
for  participation  in  the  FCS  Demonstration 
Project  in  accordance  with  FmHA 
regulations,  including  those  set  out  in  7  CFR 
Part  198a  Subparto  A  and  B. 

DC  The  FmHA  will  determine  the  digibilily 
of  the  prospective  borrower  and  the  property 
for  the  PmHA  guaranteed  program. 

X.  The  FmHA  will  provide  certificates  of 
eligibility  to  eligible  borrowers  on  a  timely 
basis  consistent  with  the  availability  of 
acquired  property  owned  by  institutions  of 
the  Farm  Credit  System  certified  to  issue 
preferred  stock  under  Section  6.27  of  the 
Farm  Credit  Act  of  1871. 

XI.  The  Bank  and  FmHA  are  independently 
responsible  for  providing  adequate  media 
coverage  of  the  FCS  Demonstration  Project 
Media  coverage  will  include  news  releases 
for  local  newspapers,  radio,  and  television. 

This  Agreement  is  effective  upon  signing 
by  both  the  Administrator  of  the  Farmers 
Home  Administration  and  President  of  the 

Farm  Credit  Bank  of .  This 

Agreement  may  be  amended  at  any  time  by 
«iTitten  agi  eement  of  both  parties,  and  shall 
terminate  with  the  expiration  of  the  authority 
for  the  FCS  Demonstration  Project. 

By — 

Administrator.  Farmers  Home  Administration 

Date: 

By:  

President  of  the  Farm  Credit  Bank  of 


Dale: 

Exhibit  F — (Prepare  One  for  Each  Loan/ 
Line  of  Credit  to  be  Written  Dotvn) 
Shared  Appreciation  Agreement 

This  Agreement  is  entered  into  between 
(Lender's  name)  (called  "Lender")  and 
(Borrower's  name)  (called  "Borrower")  on 
(date)  and  expires  on  (Date)  (maximum  term 
of  ten  (10)  years). 

Borrower  is  indebted  to  Lender  for  a  loan 
or  line  of  credit  as  evidenced  by  the  nate(s) 
or  line  of  credit  agreement(8)  described 
t>elow: 
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Due  dale 


This  Agreement  is  attached  to  the  note(s) 
or  line  of  credit  agreement(s)  described 
above.  As  of  the  date  of  this  Agreement 
before  write  down,  the  unpaid  principal 
balance  on  this  note  or  line  of  credit 

agreement  was  S and  the  unpaid 

interest  balance  was  t .  If  a  line  of 

credit  agreement  la  involved,  the  new  line  of 


credit  ceiling  is  S- 


,  and  no  incavase  will 


be  made  under  the  line  of  credit 
8greement(s).  The  value  of  the  security 
covered  by  this  agreement  at  the  time  of 

write  down  is  S . 

The  note  or  line  of  credit  agreement 
described  above  is  secured  by  the  following 
real  estate  security  instruments: 


Grartor 

Oale  of  aecurtly  Inslnjmeni 

Records  of 

Book  or  reel 

Page 

County 

Stale 

Lender  agrees  to  write  down  $_ 


_of 

prim  ipal  and  accrued  interest  of  the  above- 
described  note  or  line  of  credit  agreement 
After  the  write  down,  there  is  now  due  and 

owing  the  principal  sum  of  $ plus 

interest  in  the  sum  of  S together  with 

interest  accruing  from  the  date  of  this 
agreement  on  the  unpaid  principal  balance  at 
the  rate  of %. 

As  a  condition  to,  and  in  consideration  of. 
Lender  writing  down  the  above  amounts  and 
restructuring  the  loan.  Borrower  agrees  to 
recapture  by  the  Lender  an  amount  according 
to  one  of  the  following  schedules: 

1.  Seventy-five  (75)  percent  of  any  positive 
appreciation  in  the  market  value  of  the 
property  securing  the  loan  or  line  of  credit 
agreement  as  described  in  the  above  security 
instrumentfs]  between  the  date  of  this 
Agreement  and  either  the  expiration  date  of 
this  Agreement  or  the  date  Borrower  pays  all 
guaranteed  loan(8)  or  lines  of  credit  in  full 
ceases  farming  or  transfers  title  of  the 
security,  if  such  event  occurs  four  (4)  years  or 
less  from  the  date  of  this  Agreement 

Z.  Fifty  (50)  percent  of  any  positive 
appreciation  in  the  market  value  of  the 
property  securing  the  loan  or  line  of  credit 
agreement  above  as  described  in  the  security 
instruments  between  the  date  of  this 
Agreement  and  either  the  expiration  date  of 
this  Agreement  or  the  date  Borrower  pays  all 
guaranteed  loans  or  lines  of  credit  in  fuU. 
ceases  farming  or  transfers  title  of  the 
security,  if  such  event  occurs  after  four  (4) 
years  but  before  the  expiration  date  of  this 
Agreement. 

The  amount  of  recapture  by  Lender  will  be 
based  on  the  difference  between  the  value  of 
the  security  at  the  time  of  disposal  or 
cessation  by  Borrower  of  farming  and  the 
value  of  the  security  at  the  time  this 
Agreement  is  entered  into.  Both  values  will 
be  determined  thorough  an  appraisal 
conducted  by  Lender.  The  amount  of 
recapture  will  not  exceed  the  amount  of  %vrite 
down  as  stated  on  this  form.  Repayment  of 
the  recapture  amount  may  be  rescheduled  or 
reamortized  if  the  borrower  is  unable  to  pay 
the  recapture  amount  at  the  expiration  date 
of  this  agreement 

(Borrower  signature) 
(Lender  signature) 


Subpart  C-  DnerBency  Uvestock 
Loans 

13.  Section  1980.284  is  added  to  read 
as  follows: 

i  1960294    Bsnfcruptqf. 

(a)  General.  In  bankruptcies,  there  are 
two  separate  proceedings:  liquidation 
and  reorganization  under  the 
bankruptcy  court's  protection.  It  is  the 
lender's  responsibility  to  protect  the 
guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy 
proceedings  (refer  to  paragraph  IX  C  5  of 
Form  FmHA  449-35  or  Form  FmHA 
1980-38).  These  responsibilities  include, 
but  are  not  limited  to: 

(1)  The  lender  will  file  a  proof  of  claim 
where  necessary  and  all  the  necessary 
papers  and  pleadings  concerning  the 
case. 

(2)  The  lender  will  attend  and  where 
necessary  participate  in  meetings  of  the 
creditors  and  all  court  proceedings. 

(3)  The  lender,  whose  collateral  is 
subject  to  being  used  by  the  bankruptcy 
estate,  will  immediately  seek  adequate 
protection  of  the  collateral,  including 
petitioning  for  a  super  priority. 
Adequate  protection  of  the  collateral, 
depending  on  interpretation,  may  take 
several  forms.  In  a  bankruptcy,  die 
trustee  is  authorized  to  sell,  lease  or  use 
the  collateral  if  the  borrower's  business 
is  in  operation.  The  only  collateral  the 
trustee  cannot  utilize  is  cash  collateral 
unless  the  sectu«d  creditor  grants 
permission  or  the  bankruptcy  court 
authorizes  the  use  of  such  after  giving  a 
proper  hearing  and  notice. 

(i)  Cash  collateral  means  cash, 
negotiable  instruments,  documents  of 
title,  securities,  deposit  accoimts,  or 
other  cash  equivalents,  such  as  accounts 
receivable. 

(ii)  Concerning  machinery,  equipment 
and  real  estate,  adequate  protection  can 
be  interpreted  differently  under 
reorganization.  The  bankruptcy  trustee 
could  dispose  of  certain  collateral  and 
grant  to  the  secured  party  a  replacement 
lien  on  some  other  collateral  which  may 


or  may  not  have  the  same  value.  For 
example,  the  lender  may  hold  a  first  lien 
on  a  good  saleable  piece  of  real  estate 
and  could  fmd  replacement  of  this 
particular  parcel  of  property  with  a 
second  or  possibly  a  third  lien  on 
another  parcel  of  land  that  the  lender 
may  ftnd  undesirable  for  adequate 
protection.  There  are  no  guarantees  to 
the  lender  when  the  borrower  is  in 
reorganization  that  the  collateral  will  be 
protected  to  the  lender's  satisfaction. 
The  lender  should  be  fully  aware  of 
what  is  taking  place  with  the  collateral 
and  resist  any  adverse  changes  that  may 
be  made  in  the  collateral  securing  the 
FmHA  guaranteed  loan. 

(4)  When  permitted  by  the  Bankruptcy 
Code,  the  lender  will  request  a 
modification  of  any  plan  of 
reorganization  whenever  it  appears  that 
additional  recoveries  are  likely.  In 
Chapters  11. 12,  and  13  bankruptcy 
cases,  the  lender  will  monitor  the  plan  to 
determine  whether  the  borrower  is 
fulfilling  the  requirements  of  the  plan 
and  take  appropriate  action  to  obtain 
dismissal  of  the  case  if  the  borrower 
fails  to  comply  with  the  requirements  of 
the  plan.  A  dismisr.al  of  the  plan  by  the 
bankruptcy  court  would  restore  the 
original  outstanding  Indebtedness  at  the 
time  the  reorganization  plan  was 
approved. 

(5)  FmHA  will  be  kept  adequately  and 
regularly  informed  in  writing  of  all 
aspects  of  the  proceedings. 

(b)  Reorganization  bankruptcy  cases. 
(1)  In  Chapter  11, 12,  or  13 
reorganization,  if  an  independent 
appraisal  of  collateral  is  necessary  in 
FmHA's  opinion.  FmHA  and  the  lender 
will  share  the  appraisal  fee  equally. 

(2)  Lender  expenses,  in  a  Chapter  11. 
12,  or  13  reorganization  case,  are  not 
deducted  from  the  proceeds  of  the 
collateral  because  a  reorganization  is 
not  a  liquidation.  All  expenses  incurred 
by  the  lender  (including  attorney's  fees) 
while  the  borrower  is  in  reorganization 
are  considered  normal  expenses  of 
servicing  the  account  and  therefore  are 
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the  responsibility  of  the  lender  and  are 
not  deductible  from  the  proceeds  of  the 
collateral  or  covered  under  the  FmHA 
guarantee. 

(c)  Liquidation  bankruptcy  cases.  (1) 
Reasonable  and  customary  liquidation 
expenses  may  be  deducted  from  the 
proceeds  of  the  collateral  in  liquidation 
bankruptcy  cases  provided  the  lender  is 
doing  the  actual  liquidation  of  the 
collateral,  presents  adequate  written 
justification  for  each  expense,  and 
secures  FmHA's  written  concurrence 
prior  to  incurring  the  expense. 

(Z)  If  a  trustee  is  appointed  by  the 
bankruptcy  court  to  sell  the  collateral 
under  a  conversion  of  a  reorganization 
plan  to  a  hquidation  plan  or  Chapter  7, 
the  trustee  rather  than  the  lender  in  this 
instance  is  responsible  for  liquidating 
the  collateral  Normally,  any  expenses 
incurred  by  the  lender  during  this  period 
are  not  considered  liquidation  expenses 
and  cannot  be  deducted  from  collateral 
proceeds.  The  lender  is  not  engaged  in 
the  liquidation  but  is  performing  in  a 
manner  considered  to  be  normal 
servicing  of  the  loan  under  the 
circumstances. 

(3)  If  the  property  is  abandoned  by  the 
trustee  and  the  lender  is  actually 
engaged  in  liquidation,  reasonable 
liquidation  expenses  would  be 
recoverable  from  liquidation  proceeds 
with  prior  written  concurrence  for  each 
expense  from  FmHA  before  the  expenae 
is  incurred. 

(d)  Loss  payments.  See  paragraph  XVI 
of  Form  FmHA  449-35  or  Form  FmHA 
19m-3a 

Administrative 

A.  The  lender  ia  responaible  Cor  adviting 
FmHA  of  the  cotnpletioa  of  reorganization 
plaa.  The  lender  ii  also  responsible  for 
advising  FmHA  if  the  borrower  does  comply 
w-ilh  the  plan  and  the  servicing  action  the 
lender  will  take  to  protect  the  interest  of  the 
lender  and  FmHA  However,  the  FmHA 
servicing  ofRce  will  monitor  the  lender's  files 
to  ensure  timely  notincalion  of  servicing 
actktBa. 

B.  When  an  estimated  kws  claim  is  paid 
during  the  operation  of  the  reoiganizatr.n 
plan,  and  the  kx>rrower  repays  in  full  the 
remaining  balance  of  the  loan  as  set  forth  in 
the  plan  without  an  additional  loss  sastained 
by  the  lender,  a  Final  Report  of  Loss  is  not 
necessary.  The  Finance  OfTice  win  close  out 
the  estimated  loss  account  as  a  Final  L.o«s  at 
the  time  notification  of  payment  in  full  is 
received. 

C  If  the  bankruptcy  court  attempts  to 
direct  that  loss  payments  wiU  t>e  applied  to 
the  account  other  than  the  unsecured 
principal  first  and  then  to  unsecured  accrued 
interest,  the  lender  Is  responsible  for 
nolifytng  the  FmHA  servicing  office 
immediately.  The  FmHA  servicing  office  will 
then  obtain  advice  from  OCC  ••  what 
actions  FmHA  should  tako. 


D.  Protective  .Advances — Authorized 
protective  advances  may  be  included  with 
the  estimated  loss  payment  associated  with 
the  reorganization  bankruptcy  provided  they 
were  incurred  in  connection  with  liquidation 
of  the  account  prior  to  the  borrower  filing 
bankrutcy. 

E.  Accrued  interest  owed  to  the  lender 
should  be  supported  by  documentation  as  to 
how  the  accrued  interest  amount  was 
calculated  by  the  lender,  A  copy  of  the 
promissory  note  and  ledger  should  also  be 
attached.  As  part  of  the  review  of  the  final 
loss  claim.  FmH.\  should  be  assured  that  the 
lender  has  not  accrued  interest  on  the 
principal  and  interest  amount  of  the  loan  that 
was  paid  by  the  estimated  loss  payment.  The 
approval  official  is  responsible  for  the 
accuracy  of  the  interest  calculations  on  the 
final  report  of  \u9s  t)efore  submission  to  the 
Finance  Office. 

F.  Repurchase  of  Notes. — In  cases  where  a 
default  on  the  guaranteed  note  does  not  exist, 
the  SiHte  Director  may  approve  the 
repurchase  of  the  unpaid  guaranteed  portiea 
of  loan(s)  from  any  holderis)  to  reduce 
interest  accrual  during  a  Chapter  7 
proceeding,  or  after  a  Chapter  11  proceeding 
becomes  a  liquidation  proceeding  (Refer  to 
paragraph  X  C  of  Form  449-35  or  Form  FmHA 
1980-38.) 

C^  County  Supervisors  are  authorized  to 
approve  Report  of  Estimated  L.oss  or  Final 
Loss  Payments  on  Form  FmHA  449-30  in 
those  cases  where  the  loss  payment  will  not 
exceed  S55.(]IX).  The  State  Director  is 
authorized  to  approve  the  determination  in 
all  other  cases.  A  copy  of  the  form  will  be 
given  to  the  District  Director.  The  Stale 
Director  will  submit  Farm  FmHA  449-30  to 
the  FinaiKse  Office  for  payment  of  any  losses. 

Subpart  E— Business  Mid  Industrial 
Loan  ProQnMi 

14.  Section  1980.475  is  amended  by 
redesignating  paragraph  (a)(5)  as  (a)(e). 
adding  new  paragraph  (a)(5),  revising 
paragraph  (b).  adding  new  paragraph 
(d),  and  revising  the  Administrative 
section,  to  read  as  follows: 

{19M47S    Bankruptcy. 

(a)  •  *  • 

(5)  When  permitted  by  the  Bankruptcy 
Code,  the  lender  will  request 
modification  of  any  plan  of 
reorganization  whenever  it  appears  that 
additional  recoveries  are  likely. 

•  •        •        •        • 

(b)  In  a  Chapter  11  reorgantzatioa  if 
an  independent  appraisal  of  collateral  is 
necessary  in  FmHA's  opinion.  FmHA 
and  the  lender  will  share  such  appraisal 
fee  equally. 

•  *        •        •        • 

(d)  Estimated  loss  payments.  See 
paragraph  XVI  of  Form  FmHA  449-35. 

Administrative 

Refer  to  Appendix  C  of  this  subpart 
(available  in  any  FmHA  office)  for  8d\ice  on 
how  to  interact  with  the  lender  on  liquidation 
and  property  RunagemeoL 


A.  It  islHe  responsibility  of  the  State 
Program  Chief  to  see  thai  FmHA  is  being 
fully  informed  by  the  lender  in  all  bankruptcy 
cases. 

B.  All  bankruptcy  cases  should  be  reported 
immediately  to  the  National  Office  by 
utilizing  and  completing  a  problem/ 
delinquent  status  report.  The  Regional 
Attorney  must  be  informed  promptly  of  the 
proceedings. 

C.  Chapter  11  pertains  to  a  reorgunizulion 
of  a  business  contemplating  an  ongoing 
business  rather  than  a  termination  and 
dissolution  of  the  business  where  legal 
protection  is  afforded  to  the  business  as 
defined  under  Chapter  11  of  the  Bankruptcy 
Code.  Consequently,  expenses  incurred  by 
the  lender  in  a  Chapter  11  reorgsnizH'ion  can 
never  be  liquidation  expenses  unless  the 
proceeding  liecomes  a  LiquidHting  1 1.  If  the 
proceeding  should  become  a  Liquidating  11, 
reasonable  and  customary  liquidation 
expenses  may  be  deducted  from  proceeds  of 
collateral  provided  the  lender  is  doing  the 
actual  liquidation  of  the  collateral  as 
provided  by  the  Lender's  Agreement.  Chapter 
7  pertains  to  a  liquidation  of  the  borrower's 
assets.  If  and  when  Uquidaliun  of  the 
borrower's  assets  under  Chapter  7  is 
conducted  by  the  bankruptcy  trustee,  the 
lender  cannot  claim  expenses. 

D.  The  State  Director  may  approve  the 
repurchase  of  the  unpaid  guaranteed  portion 
of  the  loan  from  the  bokler(s)  to  reduce 
interest  accraals  during  Chapter  7 
proceedings  or  after  a  Chapter  11  proceeding 
becomes  a  liquidatioo  proceeding.  On  loans 
in  bankruptcy,  any  loss  payment  must  l>e 
halted  in  accordance  with  the  Lender's 
Agreement  and  carry  the  approval  of  the 
State  Director. 

E.  The  State  Director  must  approve  in 
advance  and  in  writing  the  lender's  estimated 
liquidation  expenses  on  loans  in  liquidation 
bankruptcy.  These  expenses  must  be 
reasonable  and  customary  and  not  in-house 
expenses  of  the  lender. 

F.  The  lender  is  responsible  for  advising 
FmHA  of  the  completion  of  the  Chapter  11 
reorganization  plan;  however,  the  FmHA 
servicing  office  will  monitor  the  lender's  files 
to  ensure  timely  notification  of  servicing 
actions. 

G.  If  an  estimated  loss  claim  is  paid  during 
the  operation  of  the  reorganization  plan,  and 
the  borrower  repays  in  full  the  remaining 
balance  of  the  loan  as  set  forth  in  the  plan 
without  an  additional  loss  sustained  by  the 
lender,  a  Final  Report  of  l^oss  is  not 
necessary.  The  Finance  Office  will  close  out 
the  estimated  loss  account  as  a  Final  Loss  al 
the  lime  notification  of  payment  in  full  is 
received. 

H.  If  Ihe  bankruptcy  court  attempts  to 
direct  that  loss  payments  will  be  applied  tu 
the  account  other  than  the  unsecured 
principal  first  and  then  to  unsecured  accrued 
interest  the  lender  is  responsible  for 
notifying  the  FmHA  servicing  office 
immediately.  The  FmHA  servicing  office  will 
then  obtain  advice  from  OGC  on  what 
actions  FmHA  should  take. 

I.  Protective  Advances — Authorized 
protective  advances  may  l>e  included  with 
the  estimated  loss  payment  associated  with     - 
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the  Chapter  11  reorganization  provided  they 
were  incurred  in  connection  with  liquidation 
of  the  account  prior  to  the  borrower  fibng 
bankruptcy. 

].  Adequate  Protection — The  bankruptcy 
court  can  order  protection  of  the  collateral 
while  the  borrower  is  in  a  reorganization 
bankruptcy.  The  lender  whose  collateral  is 
subject  to  being  used  by  the  trustee  in 
bankruptcy  should  immediately  seek 
adequate  protection  of  the  collateral 
including  petitioning  for  a  super  priority. 

14a.  Subpart  E  is  amended  by  adding 
Exhibit  G. 

Exhibit  G 

Note. — The  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  office. 

Subpart  F— Economic  Emergency 
Loans 

15.  Section  1980.563  is  added  to  read 
as  follows: 

S19M.5«3    Bankruptcy. 

(a)  General.  In  bankruptcies,  there  are 
two  separate  proceedings:  liquidation 
and  reorganization  under  the 
bankruptcy  court's  protection.  It  is  the 
lender's  responsibility  to  protect  the 
guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy 
proceedings  (refer  to  paragraph  IX  C  5  of 
Form  FmHA  449-35  or  Form  FmHA 
1960-38).  These  responsibilities  include, 
but  are  not  limited  to: 

(1)  The  lender  will  file  a  proof  of  claim 
where  necessary  and  all  the  necessary 
papers  and  pleadings  concerning  the 
case. 

(2)  The  lender  will  attend,  and  where 
necessary,  participate  in  meetings  of  the 
creditors  and  all  court  proceedings. 

(3)  The  lender  whose  collateral  is 
subject  to  being  used  by  the  bankruptcy 
estate  will  immediately  seek  adequate 
protection  of  the  collateral,  including 
petitioning  for  a  super  priority. 
Adequate  protection  of  the  collateral, 
depending  on  interpretation,  may  take 
several  forms.  In  a  bankruptcy,  the 
trustee  is  authorized  to  sell,  lease  or  use 
the  collateral  if  the  borrower's  business 
is  in  operation.  The  only  collateral  the 
trustee  cannot  utilize  is  cash  collateral 
unless  the  secured  creditor  grants 
permission  or  the  bankruptcy  court 
authorizes  the  use  of  such  after  giving  a 
proper  hearing  and  notice. 

(i)  Cash  collateral  means  cash. ' 
negotiable  instruments,  documents  of 
title,  securities,  deposit  accounts,  or 
other  cash  equivalents,  such  as  accounts 
receivable. 

(ii)  Concerning  machinery,  equipment 
and  real  estate,  adequate  protection  can 
be  interpreted  differently  under 
reorganization.  The  bankruptcy  trustee 
could  dispose  of  certain  collateral  and 


grant  to  the  seoired  party  a  replacement 
lien  on  some  other  collateral  which  may 
or  may  not  have  the  same  value.  For 
example,  the  lender  may  hold  a  first  lien 
on  a  good  saleable  piece  of  real  estate 
and  could  find  replacement  of  this 
particnlar  parcel  of  property  with  a 
second  or  possibly  a  third  lien  on 
another  parcel  of  land  that  the  lender 
may  find  undesirable  for  adequate 
protection.  There  are  no  guarantees  to 
the  lender  when  the  borrower  is  in 
reorganization  that  the  collateral  will  be 
protected  to  the  lenders  satisfaction. 
The  lender  should  be  fully  aware  of 
what  is  taking  place  with  the  collateral 
and  resist  any  adverse  changes  that  may 
be  made  in  the  collateral  securing  the 
FmHA  guaranteed  loan. 

(4)  When  permitted  by  the  Bankruptcy 
Code,  the  lender  will  request  a 
modification  of  any  plan  of 
reorganization  whenever  it  appears  that 
additional  recoveries  are  likely.  In 
Chapters  11, 12,  and  13  bankruptcy 
cases,  the  lender  will  monitor  the  plan  to 
determine  whether  the  borrower  is 
fulfilling  the  requirements  of  the  plan 
and  take  appropriate  action  to  obtain 
dismissal  of  the  case  if  the  borrower 
fails  to  comply  with  the  requirements  of 
the  plan.  A  dismissal  of  the  plan  by  the 
bankruptcy  court  would  restore  the 
original  outstanding  indebtedness  at  the 
time  the  reorganization  plan  was 
approved. 

(5)  FmHA  will  be  kept  adequately  and 
regularly  informed  in  writing  of  all 
aspects  of  the  proceedings. 

(b)  Reorganization  bankruptcy  cases. 
(1)  In  a  Chapter  11, 12,  or  13 
reorganization,  if  an  independent 
appraisal  of  collateral  is  necessary  in 
FniHA's  opinion,  FmHA  and  the  lender 
will  share  the  appraisal  fee  equally. 

(2)  Lender  expenses  in  a  Chapter  11, 
12,  or  13  reorganization  case  are  not 
deducted  from  the  proceeds  of  the 
collateral  because  a  reorganization  is 
not  a  liquidation.  All  expenses  incurred 
by  the  lender  (including  attorney's  fees) 
while  the  borrower  is  in  reorganization 
are  considered  normal  expenses  of 
servicing  the  account,  and  therefore  are 
the  responsibility  of  the  lender  and  are 
not  deductible  from  the  proceeds  of  the 
collateral  or  covered  under  the  FmHA 
guarantee. 

(c)  Liquidation  bankruptcy  cases.  (1) 
Reasonable  and  customary  liquidation 
expenses  may  be  deducted  from  the 
proceeds  of  the  collateral  in  liquidation 
bankruptcy  cases,  provided  the  lender  is 
doing  the  actual  liquidation  of  the 
collateral,  presents  adequate  written 
justification  for  each  expense,  and 
secures  FmHA's  written  concurrence 
prior  to  incurring  the  expense. 


(2)  If  a  trustee  is  appointed  by  the 
bankruptcy  court  to  sell  the  collateral 
under  a  conversion  of  a  reorganization 
plan  to  a  liquidation  plan  or  Chapter  7, 
the  trustee  rather  than  the  lender  in  this 
instance  is  responsible  for  liquidating 
the  collateral.  Normally,  any  expenses 
incurred  by  the  lender  during  this  period 
are  not  considered  liquidation  expenses 
and  cannot  be  deducted  from  collateral 
proceeds.  The  lender  is  not  engaged  in 
the  liquidation  but  is  performing  in  a 
maimer  considered  to  be  normal 
servicing  of  the  loan  under  the 
circumstances. 

(3)  If  the  property  is  abandoned  by  the 
trustee  and  the  lender  is  actually 
engaged  in  liquidation,  reasonable 
liquidation  expenses  would  be 
recoverable  from  liquidation  proceeds 
with  prior  written  concurrence  for  each 
expense  from  FmHA  before  the  expense 
is  incurred. 

(d)  Loss  payments.  See  paragraph  XVI 
of  Form  FmHA  449-35  or  Form  FmHA 
1960-38. 

Administrative 

A.  The  lender  is  responsible  for  advising 
FmHA  of  the  completion  of  the 
reorganization  plaa  The  lender  is  also 
responsible  for  ad\-i8ing  FmHA  if  the 
borrower  does  not  comply  with  the  plan  and 
the  servicing  action  the  lender  will  take  to 
protect  the  interest  of  the  lender  and  FmHA. 
However,  the  FmHA  servicing  office  will 
monitor  the  lender's  files  to  eiuure  timely 
notification  of  servicing  actions. 

B.  When  an  estimated  loss  claim  is  paid 
during  the  operation  of  the  reorganization 
plan,  and  the  Iwrrower  repays  in  full  the 
balance  of  the  loan  as  set  forth  in  the  plan 
without  an  additional  loss  sustained  by  the 
lender,  a  Final  Report  of  Loss  is  not 
necessary.  The  Finance  Office  will  dose  out 
the  estimated  loss  account  as  a  Fuial  Lom  at 
the  time  notification  of  payment  in  full  is 
received. 

C.  If  the  bankruptcy  court  attempts  to 
direct  that  loss  payments  will  be  applied  to 
the  account  other  than  the  unsecured 
principal  first  and  then  to  unsecured  accrued 
interest  the  lender  is  responsible  for 
notifying  Ihe  FmHA  office  immediately.  The 
FmHA  servicing  office  will  then  obtain 
ad\'ice  from  OCC  on  what  actions  FmHA 
should  take. 

D.  Protective  Advances — Authorized 
protective  advances  may  he  included  with 
the  estimated  loss  payment  associated  «irilh 
the  reorganization  bankruptcy  provided  they 
were  incurred  in  connection  with  liquidation 
of  the  account  prior  to  the  borrower  filing 
bankruptcy. 

E.  Accrued  interest  owed  to  the  lender 
should  be  supported  by  documentation  as  to 
how  the  accrued  interest  amount  was 
calculated  by  the  lender.  A  copy  of  Ihe 
promissory  note  and  ledger  should  also  be 
attached.  As  pari  of  the  review  of  the  final 
loss  claim.  FmHA  should  be  assured  that  the 
lender  has  not  accrued  interest  on  .he 
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principal  and  interest  amount  of  the  loan  that 
was  paid  by  the  estimated  lots  payment.  The 
approval  official  is  responsible  for  the 
accuracy  of  the  interest  calculations  on  the 
final  report  of  the  loss  before  submission  to 
the  Finance  Office. 

F.  Repurchase  of  Notes — In  cases  where  a 
default  on  the  guaranteed  note  does  not  exist 
the  Slate  Director  may  approve  the 
repurchase  of  the  unpaid  guaranteed  portion 
of  the  loan(s]  from  any  bolder^s]  to  reduce 


interest  accrual  during  a  Chapter  7 
proceeding,  or  after  a  Chapter  11  proceeding 
becomes  a  liquidation  proceeding.  (Refer  to 
paragraph  X  C  of  Form  FmHA  1960-35  or 
Form  FmHA  igeO-3&) 

C.  County  Supervisors  are  authorized  to 
approve  Report  of  Estimated  Loss  or  Final 
Loss  Payments  to  Form  FmHA  440-30  in 
those  cases  where  the  loss  payment  will  not 
exceed  $S5.00a  The  State  Director  is 
authorized  to  approve  the  determination  in 


all  other  cases.  A  copy  of  the  form  will  be 
given  to  the  District  Director.  The  State 
Director  will  submit  Form  FmHA  449-30  to 
the  Finance  Offlce  for  payment  of  any  losses. 
Dated:  January  5. 1989. 

Roland  R.  Vaulour. 

Under  Secretary  for  Small  Community  and 

Rural  Development 

(FR  Doc.  8»-573  Filed  1-12-69;  8:45  am) 

■UMQ  COM  MM-Or-M 
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January  13,  1989 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  880 
|DocketNo.$3N-0044| 

Medical  Devices;  Patient  Examination 
Glove;  Revocation  of  Exemptions 
From  the  Premarfcet  Notification 
Procedures  and  the  Current  Good 
Manufacturing  Practice  Regulations 

agency:  Food  and  Drug  Administration. 
ocnow;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
patient  examination  glove  classification 
regulation,  set  forth  in  21  CFR  880.6250. 
by  revoking  exemptions  from  the 
premarket  notification  procedures  and 
certain  current  good  manufacturing 
practice  (CGMP)  requirements  identified 
in  the  regulation.  The  revocations  are 
necessary  because  of  the  importance  of 
this  device  in  helping  to  prevent  the 
transmission  between  patients  and 
health-care  workers  of  the  HIV  (human 
immunodeficiency  virus)  virus  that 
causes  AIDS  (acquired 
immunodeficiency  syndrome). 
DATES:  The  rule  becomes  effective  on 
April  13. 1989. 

A  premarket  notification  submission 
is  required  for  any  patient  examination 
glove  intended  to  be  introduced  or 
delivered  for  introduction  into 
commerce  on  or  after  April  13. 1989, 
pursuant  to  section  510(k]  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360(k)),  and  the  procedures  in 
Subpart  E  of  21  CFR  Part  807.  A 
manufacturer,  or  an  initial  distributor  of 
an  imported  patient  examination  glove, 
that  has  already  begun  commercial 
distribution  under  FDA's  existing 
exemption  from  premarket  notification, 
is  required  to  submit  to  FDA  a 
premarket  notification  on  or  before 
April  13. 1989. 

All  patient  examination  gloves, 
whether  made  in  the  United  States  or 
imported,  that  are  introduced  or 
delivered  for  introduction  into 
commerce  after  April  13. 1989,  must 
have  been  manufactured  in  compliance 
with  the  CGMP  regulations  in  21  CFR 
Part  820. 

Submit  any  written  comments  by 
March  14. 1989. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  nrnxHtm  mformatiom  contact. 
Les  Weinstein.  Center  for  Devices  and 


Radiological  Health  (HFZ-84].  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4874. 
SUPPtfMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  21. 1980  (45 
FR  89678  at  69723).  FDA  published  a 
final  rule  classifying  into  class  I  the 
patient  examination  glove  (21  CFR 
880.6250)  using  procedures  in  section 
513(b)  of  the  act  (21  U.S.C.  360c(b)).  In 
that  regulation.  FDA  identified  the 
patient  examination  glove  as  a 
disposable  device  intended  for  medical 
purposes,  that  is  worn  on  the  examiner's 
hand  or  finger  to  prevent  contamination 
between  the  patient  and  examiner.  The 
generic  device  may  be  made  of  various 
materials,  such  as  vinyl  or  latex  rubber. 

As  part  of  the  regulation.  FDA 
exempted  manufacturers  of  the  device 
(1)  from  the  premarket  notification 
procedures  in  Subpart  E  of  21  CFR  Part 
807  and.  (2)  if  the  device  is  not  labeled 
or  otherwise  represented  as  sterile,  the 
CGMP  regulations  in  21  CFR  Part  820, 
with  the  exception  of  SS  820.180  and 
820.198,  relating  to  the  keeping  of 
records  and  complaint  files  and  related 
procedures,  respectively.  In  the  1980 
regulation,  FDA  granted  these 
exemptions  because  no  adverse 
experiences  had  been  related  to  patient 
examination  gloves.  Also,  the  role  of  the 
gloves  as  a  protective  barrier  against 
HIV  transmission  was  not  the  public 
health  concern  then  that  it  is  today, 
because  AIDS  and  the  HIV  virus  were 
not  recognized  at  that  time  and  the  risks 
associated  with  glove  failure  were  not 
as  well  understood  as  they  are  today. 

Since  publication  of  the  final 
classification  regulation  for  the  patient 
examination  glove,  AIDS  has  become  a 
major  public  health  problem.  In  the 
United  States,  an  estimated  1  to  1.5 
million  persons  are  infected  with  HIV 
and  the  number  of  those  persons  who 
will  develop  AIDS  is  unknown  (Ref.  1). 
As  of  November  7, 1988,  the  Centers  for 
Disease  Control  (CDC)  report  that  there 
have  been  77,994  reported  cases  of  AIDS 
in  the  United  States,  and  over  half  of 
these  persons  have  died  (Ref  2).  It  is 
projected  that,  by  the  end  of  1991,  a 
cumulative  total  of  270,000  cases  of 
AIDS  will  have  been  reported  in  the 
United  States  and  a  projected  total  of 
179,000  deaths  will  have  occurred  from 
the  disease  (Ref  3). 

HIV  is  contacted  primarily  through 
sexual  contract;  however,  a  number  of 
cases  have  been  contracted  through 
transfusions  of  infected  blood  or  blood 
products,  contact  with  infected  blood  or 
blood  products,  and  from  use  of 
contaminated  needles,  typically  by 
intravenous  drug  users.  HIV  has  been 
isolated  from  body  fluids,  such  as  blood. 


semen,  vaginal  secretions,  saliva,  tears, 
breast  milk,  cerebrospinal  fluid, 
amniotic  fluid,  and  body  excretions, 
such  as  urine.  As  the  prevalence  of  HIV 
infection  increases,  health-care  workers 
are  subjected  to  an  increasing  potential 
of  HIV  exposure  by  virtue  of  treating 
and  caring  for  larger  numbers  of  HIV- 
infected  persons. 

Health-care  workers  are  those 
persons,  including  students  and  trainees, 
whose  activities  in  a  health-care  setting 
involve  contact  with  blood  or  other 
body  fluids  or  excretions  from  patients. 
Because  a  patient's  typical  medical 
history  and  patient  examination 
currently  cannot  readily  identify 
whether  the  patient  is  infected  with  HIV 
or  other  blood-borne  pathogens,  CDC 
and  others  recommend  that  health-care 
workers  should  use  appropriate  barrier 
precautions  when  handling  a  patient's 
blood  or  other  body  fluids  or  excretions 
to  prevent  exposure  to  pathogens. 

On  August  21. 1987.  CDC  published  a 
report  that  emphasized  the  need  for  all 
health-care  workers  to  routinely  use 
appropriate  barrier  precautions  when 
contact  with  blood  or  body  fluids  of  any 
patient  is  anticipated  to  prevent  skin 
and  mucous  membrane  exposure  (Ref 
4).  The  CDC  report  recommended  that 
health-care  workers  wear  patient 
examination  gloves  (1)  when  touching 
blood  and  body  fluids,  mucous 
membranes,  or  nonintact  skin  of  all 
patients.  (2)  in  handling  items  or 
surfaces  soiled  with  blood  or  body 
fluids,  and  (3)  in  performing 
venipuncture  and  other  vascular  access 
procedures. 

Because  of  the  risk  of  exposure  to 
HIV,  there  now  is  a  need  for  greater 
assurance  that  contamination  between 
patients  and  health-care  workers  does 
not  occur.  Accordingly,  FDA  believes 
that  it  is  imperative  that  patient 
examination  gloves  worn  by  health-care 
workers  provide  an  effective  barrier  to 
contamination.  An  effective  barrier  can 
be  provided  only  if  the  gloves  are  intact, 
i.e..  do  not  contain  or  develop  holes 
while  being  used.  FDA  has  determined 
that  defects  (holes)  in  patient 
examination  gloves  are  not  always 
readily  detectable  by  the  users  of  the 
device.  Holes  in  the  gloves,  which  may 
compromise  the  effectiveness  of  the 
barrier,  may  result  in  contamination 
between  health-care  workers  and 
patients,  leading  to  HIV  exposure. 

FDA  believes  that  revocation  of  the 
exemption  from  certain  of  the  CGMP 
requirements  will  help  provide 
assurance  that  manufacturers  provide 
an  acceptable  manufactiuing  quality 
level  for  patient  examination  gloves, 
thus  improving  the  safety  and 
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effectiveness  of  the  device  for  its 
intended  use. 

FDA  believes  that  revocation  of  the 
exemption  from  the  premarket 
notification  procedures  is  necessary  to 
assure  that  FDA  will  be  able  to  monitor 
the  introduction  into  commerce,  by 
manufacturers  and  importers,  of  patient 
examination  gloves. 

In  revoking  the  exemption  from 
premarket  notification,  FDA  has 
included  individuals  presently 
marketing  patient  examination  gloves 
among  those  persons  who  must  file 
510(k)  notifications.  Under  21  CFR 
807.81(a)(3)(ii),  any  person  responsible 
for  a  major  change  or  modification  in  a 
marketed  device's  intended  use  is 
subject  to  the  510(k)  requirement  to  file 
a  premarket  notification. 

Current  health  needs  and 
recommendations  from  health 
authorities  relating  to  the  use  of  the 
device  as  the  an  in  preventing  the 
transmission  of  HIV  from  patients  to 
health-care  practitioners  has  created  a 
new  highly  specific  intended  use  for 
patient  examination  gloves.  Due  to  the 
new  primary  use  of  the  gloves  and  the 
potential  risk  of  their  failure,  FDA 
believes  it  is  entirely  proper  to  require 
premarket  notification  for  the  devices 
now  on  the  market,  inasmuch  as  the 
1980  exemption  from  premarket 
notification  did  not  contemplate  the 
present  HIV-related  intended  use  of  the 
gloves. 

Quality  control  measures  used  by 
manufacturers  an  product  testing  are  of 
special  concern  to  FDA.  Thus,  the 
premarket  notifications  submitted  to 
FDA  should  include  a  description  of  the 
product  testing,  the  methodology  and  the 
standard  employed,  and  the  acceptable 
quality  level  (AQL). 

Accordingly,  to  provide  an  increased 
level  of  public  health  protection  from 
HIV,  FDA  is  revoking  the  exemptions 
from  certain  requirements  of  the  CGMP 
regulations  and  from  premarket 
notification  procedures  for  the  patient 
examination  glove.  After  the 
requirements  for  premarket  notification 
and  CGMP's  have  been  in  effect  for  a 
period  of  time,  if  the  quality  levels  of 
nonsterile  patient  examination  gloves 
are  determined  by  FDA  to  be 
satisfactory  and  the  risks  of  glove 
failure  have  been  reduced  to  minimal 
levels,  FDA  may  reconsider  whether 
exemptions  should  again  be  granted  to 
manufacturers  of  nonsterile  patient 
examination  gloves. 

Under  sections  553(b)  and  (d)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)  and  (d))  and  FDA's 
administrative  practices  and  procedures 
regulations  (21  CFR  10.40(e)),  FDA  finds 
that  notice  and  public  procedure  for 


amending  21  CFR  880.6250  are  contrary 
to  the  public  interest  considering  the 
public  health  interests  that  are  at  stake. 
FDA  believes  that  it  needs  to  revoke  the 
existing  exemptions  as  quickly  as 
possible  to  protect  the  public  health.  The 
revocation  of  the  exemptions  will 
provide  FDA  (1)  notification  by   ^ 
manufacturers  and  importers  of  the 
devices  that  are  intended  for 
commercial  distribution  and  (2) 
assurance  that  manufacturers  will 
follow  CGMP  regulations,  thereby 
increasing  the  reliability  of  patient 
examination  gloves  as  an  elective 
barrier  to  the  transmission  of  HTV 
between  patients  and  health-care 
workers.  FDA,  therefore,  believes  it  has 
good  cause  to  proceed  directly  to  a  final 
rule. 

FDA  is  aware  of  reports  of  shortages 
of  patient  examination  gloves  caused  by 
increasing  demand.  Weighing  the 
public's  need  for  protection  from  HTV 
transmission  in  the  medical  context 
against  additional  glove  shortages,  it 
any,  attributable  to  FDA's  revocation  of 
exemptions,  the  agency  is  providing 
glove  manufacturers  and  importers  90 
days  prior  to  the  final  regulation's 
effective  date  in  order  to  permit  orderly 
compliance  with  regulatory 
requirements.  The  agency  intends  to 
provide  expedited  review  of  all 
submission  received,  to  help  ensure  that 
these  revisions  in  regulatory 
requirements  will  not  adversely  affect 
the  availability  of  patient  examination 
gloves  that  provide  reliable,  effective 
protection  against  HIV  exposure. 

Although  the  agency  is  publishing  this 
rule  as  a  final  rule  without  an 
opportunity  for  prior  notice  and 
comment  as  a  proposed  rule.  FDA  is 
providing  for  comment  on  this  final  rule. 

FDA  advises  that  the  generic  type  of 
device  surgeon's  glove  intended  to  be 
worn  by  operating  room  personnel  to 
protect  a  surgical  wound  from 
contamination  was  classified  into  class  I 
without  exemptions  in  a  separate 
regulation  (21  CFR  878.4460;  53  FR  23856. 
June  24, 1988).  Thus,  manufacturers  and 
importers  of  the  surgeon's  glove  must 
comply  with  the  premarket  notification 
requirements  and  the  CGMP  regulations. 

Effective  Dates 

Any  person  that  is  required  to  register 
and  list  under  21  CFR  807.20  because  of 
the  manufacture  or  importation  of  the 
patient  examination  glove  is  subject  to 
this  final  rule. 

A  premarket  notification  submission 
is  required  for  any  patient  examination 
glove  intended  to  be  introduced  or 
delivered  for  introduction  into 
commerce  on  or  after  April  13. 1969. 
pursuant  to  section  510(k)  of  the  act  (21 


U.S.C.  360(k))  and  the  procedures  in 
Subpart  E  of  21  CFR  Part  807.  A 
manufacturer,  or  an  initial  distributor  of 
an  imported  patient  examination  glove 
that  has  already  begun  commercial 
distribution  under  FDA's  existing 
exemption  for  premarket  notification  is 
required  to  submit  to  FDA  a  premarket 
notification  on  or  before  April  13. 1989. 

All  patient  examination  gloves, 
whether  made  in  the  United  States  or 
imported,  that  are  introduced  or 
delivered  for  introduction  into 
commerce  after  April  13, 1989,  must 
have  been  manufactured  in  compliance 
with  the  CGMP  regulations  in  21  CFR 
Part  820. 
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through  Friday. 
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Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  and  (10)  that  this  action 
is  of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

The  agency  has  examined  the 
economic  impact  of  this  rule  and  has 
determined  that  the  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(Pub.  L  96-395).  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291, 
the  impact  of  this  rule  has  been 
analyzed,  and  it  has  been  determined 
that  this  final  rule  is  not  a  major  rule  as 
defined  in  section  1(b)  of  the  Executive 
Order. 

The  final  rule  simply  brings  any 
manufacturer  or  initial  distributor  of  a 
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patient  examination  glove  under  the 
same  requirements  that  most  other 
manufacturers  of  medical  devices  must 
meet.  The  original  implementation  of  the 
premarket  notification  and  CGMP 
regulations  involved  assessment  of  their 
economic  impact,  and  so  no  special 
analyses  are  needed  for  this  one 
segment  of  the  device  manufacturing 
community. 

Interested  persons  may,  on  or  before 
March  14. 1969.  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this  r\ile. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 


and  4  p.m..  Monday  through  Friday.  The 
agency  will  review  any  comments 
submitted  with  respect  to  this  final  rule 
to  determine  whether  the  rule  should  be 
further  amended  or  revoked,  and  the 
agency  may  provide  additional 
opportunity  for  comment. 

List  of  Subjecto  in  21 CFR  Part  880 

General  hospital  and  personal  use 
devices.  Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  680  is  amended 
as  follows: 

PART  880-GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  880  continues  to  read  as  follows: 


Authority:  Sees.  S(n(f).  Sia  513.  515.  520. 
701(a),  52  Stat.  1055,  76  Slat.  794-795  as 
amended.  90  Stat.  540-546.  552-559.  565-574, 
576-577  (21  U.S.C.  351(f).  380.  3eOc,  3606.  360j 
371(a)):  21  CFR  5.10. 

2.  Section  880.6250  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

S  880.6250    Patiwit  •xaminstion  glov*. 

***** 

(b)  Classification.  Class  I  (general 
controls). 

Dated:  December  17, 1968. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drug*. 
|FR  Doc.  89-626  Filed  1-12-89:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

|AO-fRL-34S3-2| 

Standards  of  Perfomumce  for  New 
Stationary  Sources;  Industrial- 
Commercial-lnstitutional  Steam 
Generating  Units 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  revision  of  rule. 

summary:  On  November  25. 1986. 
standards  of  performance  were 
promulgated  limiting  emissions  of 
particulate  matter  (PM)  and  nitrogen 
oxides  (NO.)  from  industrial- 
commercial-institutional  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  (51  FR  42768). 
Petitions  for  reconsideration  of  the  NO, 
standards  were  submitted  by  the  Utility 
Air  Regulatory  Group  (UARG)  and 
owners  of  the  William  H.  Zimmer 
Generating  Station  (Cincinnati  Gas  fk 
Electric  Company.  Columbus  and 
Southern  Ohio  Electric  Company,  and 
the  Dayton  Power  and  Light  Company; 
hereafter  "Zimmer  owners"),  which 
presented  information  pertaining  to 
steam  generating  units  that  operate  at 
very  low  annual  capacity  factors. 
Consideration  of  these  data  and 
information  has  led  to  today's  proposal 
to  establish  revised  NO,  performance 
testing  and  monitoring  requirements  for 
steam  generating  units  with  heat  input 
capacities  of  greater  than  73  MW  (250 
million  Btu/hour)  that  Tire  natural  gas, 
distillate  oil  and  low  nitrogen  residual 
oil  and  that  operate  at  very  low  annual 
capacity  factors  (i.e..  less  than  13 
percent).  In  addition,  today's  proposal 
would  also  exempt  steam  generating 
units  with  heat  input  capacities  of  less 
than  73  MW  (250  million  Btu/hour)  that 
fire  natural  gas,  distillate  oil.  and  low 
nitrogen  residual  oil  and  that  operate  at 
very  low  annual  capacity  factors  (i.e., 
less  than  10  percent)  from  the  NO, 
standards  and  performance  testing  and 
monitoring  requirements. 

OATCS:  Comments.  Comments  on  the 
proposed  changes  must  be  received  by 
March  10, 1989. 

Public  hearing.  If  anyone  requests  to 
speak  at  a  public  hearing  by  February  2, 
1989,  a  public  hearing  will  be  held  on 
February  9, 1989,  beginning  at  10:00  a.m. 
Persons  interested  in  attending  the 
hearing  should  call  Ms.  Ann  Eleanor  at 
(919)  541-5578  to  verify  that  a  hearing 
will  be  held.  Assistance  will  be 


available  for  persons  with  hearing 
impairments. 

Request  to  speak  at  hearing.  Persons 
wishing  to  present  oral  testimony  must 
request  to  speak  at  the  public  hearing  by 
February  2, 1989. 

AOORCSSES:  Comments.  Comments  on 
the  proposed  changes  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Central  Docket  Section  (LE-131).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20460. 
Attention:  Docket  Number  A-79-02. 

Public  hearing.  If  anyone  requests  a 
public  hearing,  it  will  be  held  at  the 
EPA's  Office  of  Administration 
Auditorium,  Research  Triangle  Park. 
North  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify  Ms. 
Ann  Eleanor,  Standards  Development 
Branch  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
number  (919)  541-5578. 

Docket.  Docket  Number  A-79-02, 
containing  supporting  information  used 
in  developing  the  proposed  revision,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  at  the  EPA's 
Central  Docket  Section.  South 
Conference  Center.  Room  4.  Waterside 
Mall.  401  M  Street.  SW..  Washington. 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 
rem  FURTMtn  INFOmiATION  CONTACT. 
Mr.  Fred  Porter  ((919)  541-5251) 
Standards  Development  Branch, 
Emission  Standards  Division  (MD-13). 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

supplementahv  infomwahon:  . 

Critaiia  for  Review  of  the  Petitkms  for 
Reconsideration 

The  standards  were  promulgated 
under  the  procedures  of  section  307  of 
the  Clean  Air  Act.  The  petitioners  (i.e. 
UARG  and  Cincinnati  Gas  &  Electric 
Company)  have  requested 
reconsideration  under  section 
307(d)(7)(B)  of  the  Act.  Section 
307(d)(7)(B)  provides  that  "if  the  person 
raising  an  objection  can  demonstrate  to 
the  Administrator  that  it  was 
impracticable  to  raise  such  obfection 
within  (the  comment  period]  if  the 
grounds  for  such  objection  arose  after 
the  period  for  public  comment  (but 
within  the  time  specified  for  judicial 
review)  and  if  such  objection  is  of 
central  relevance  to  the  outcome  of  the 
rule,  the  Administrator  shall  convene  a 
proceeding  for  reconsideration  of  the 
rule  I     ]."  As  the  relevant  House  report 
explains,  the  purpose  of  section 


307(d)(7)(B)  is  to  provide  the  Agency  an 
opportunity  "to  pass  on  the  significance 
of  the  (new)  materials  and  determine 
whether  supplementary  proceedings  are 
called  for  or  not."  Legislative  History  of 
the  Clean  Air  Act  Amendments  of  1977, 
Volume  4,  p.  2790. 

In  EPA's  view,  such  objections  are  of 
central  relevance  only  if  they  provide 
substantial  support  for  the  argument 
that  the  standards  should  be  revised. 
See  Denial  of  Petition  to  Revise  NSPS 
for  Stationary  Gas  Turbines,  45  FR  81653 
(December  11, 1980);  Response  to 
Petition  for  Reconsideration  and  Final 
Amendments,  NSPS  for  Petroleum  Dry 
Cleaners.  50  FR  49022  (November  27, 
1965). 

In  reviewing  the  reconsideration 
petitions  of  UARG  and  Cincinnati  Gas  & 
Electric  Company,  EPA  has  considered 
whether  under  section  307(d)(7)(B)  of  the 
Act,  the  petitions  presented  EPA  with 
new  material  of  central  relevance  to  the 
rule  that  could  not  have  been  presented 
before.'  As  is  discussed  in  detail 
elsewhere  in  today's  Federal  Register,  it 
has  decided  that  none  of  the  petitions 
present  that  kind  of  material. 
Nevertheless,  the  Administrator  has 
discretionary  authority  to  reconsider  or 
amend  a  rule  at  any  time.  The 
Administrator  has  determined  that  with 
respect  to  one  issue  raised  by  Cinciimati 
Gas  &  Electric  and  UARG— the  NO, 
standard  as  applied  to  low  capacity 
steam  generating  units  burning  certain 
oils  or  natural  gas — EPA  agrees  with 
UARG  and  the  Zimmer  owners.  The 
proposed  rule  exempted  all  units, 
regardless  of  size  or  fuel  consumed, 
from  continuous  emission  monitors 
(CEM)  requirements  for  NO,  if  they 
operated  at  30  percent  capacity  or  less. 
The  final  rule  modified  the  CEM 
exemption.  It  deleted  the  capacity  factor 
criterion  and  substituted  criteria  related 
to  size  and  fuel  consumption  in  order  to 
better  fit  the  CEM  requirement  to  the 
units  most  likely  to  generate  large 


•  Section  4(d)  of  the  Administrative  Procedure 
Act  (APA),  use.  553ie),  state*  "Eadi  agency  shall 
give  an  interested  person  the  right  to  petition  for 
iasuance.  amendment  or  repeal  of  a  rule."  Although 
•action  4(d|  of  the  APA  also  establishes  a  right  to 
petition  for  administrative  reconsideration,  that 
provision  almost  certainly  does  not  apply  to 
petitions  for  reconsideration  of  regulations  that  are 
promulgated  pursuant  to  the  rulemaking  provisions 
of  section  307|d)  of  the  Clean  Air  Act.  See  section 
307  (d)(l){N).  42  U.S.C.  7B07(d)(l)(N).  (The 
provision  of  section  553  through  557  *   '   '  of  title  S 
of  the  United  Slates  Code  shall  not.  except  as 
expressly  provided  in  this  subsection,  apply  to 
action  to  which  evaluating  the  petition  for 
reconsideration  under  the  APA  are  essentially  the 
same  as  those  for  section  307|d)|7)(B)  petitions.  See 
Denial  of  Petition  to  Revise  NSPS  for  Stationary 
Cm  Turbines.  45  FR  81653-64.  and  decision  cited 
therein. 
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quantities  of  NO,.  Upon  further 
consideration,  EPA  agrees  that  it  is  not 
reasonable  to  require  continuous 
emission  monitoring  of  emissions  from 
very  low  capacity  factor  steam 
generating  units — even  large  ones- 
using  certain  low  nitrogen  fuels  (very 
low  nitrogen  residual  oil,  distillate  oil 
and  natural  gas).  For  that  reason,  EPA  is 
proposing  to  revise  the  rule  to  require 
initial  performance  testing  and  annual 
testing  of  large  steam  generating  units 
and  is  proposing  to  exempt  small  steam 
generating  units  from  NO,  standards. 
The  basis  for  and  the  details  of  the 
proposed  action  are  discussed  below. 

Rationale  for  Proposed  Amendments 

The  UARG  and  the  Zimmer  owners 
submitted  petitions  for  reconsideration 
requesting  changes  to  the  promulgated 
NO,  standards  as  they  applied  to  utiUty 
auxiliary  steam  generating  units.  As 
promulgated,  the  standards  limited  NO, 
emissions  from  industrial-commercial- 
institutional  steam  generating  units  with 
heat  input  capacity  greater  than  29  MW 
(100  million  Btu/hour)  for  which 
consideration  commenced  after  June  19, 
1984  (51  FR  42768). 

As  identified  by  the  petitioners,  utility 
auxiliary  units  are  used  at  power  plants 
to  assist  in  start-up  of  the  main  steam 
generating  unit.  These  auxiliary  units 
operate  infrequently  and  typically 
exhibit  very  low  annual  capacity  factor 
levels.  The  petitions  stated  that  the  NO, 
standards  would  impose  an 
unreasonable  burden  on  these  steam 
generating  units.  They,  therefore, 
requested  that  the  final  NO,  standards 
be  amended  to  either  (1)  Exempt  utility 
auxiliary  steam  generating  units  from 
the  NO,  standards;  (2)  exempt  steam 
generating  units  from  the  NO,  standards 
that  operate  at  very  low  annual  capacity 
factor  levels,  such  as  10  percent  or  less; 
or  (3)  reduce  the  burden  imposed  by  the 
performance  testing  and  monitoring 
requirements  associated  with  the  NO, 
standards  on  steam  generating  units  that 
operate  at  such  very  low  annual 
capacity  factors. 

In  support  of  its  petition.  UARG 
submitted  data  for  20  utility  auxiliary 
steam  generating  units  planned  for 
construction  in  the  1985  to  1995  time 
period  which  would  be  subject  to  the 
NO,  standards,  as  promulgated.  The 
annual  capacity  factor  of  these  units 
was  generally  in  the  range  of  5  to  8 
percent,  although  several  were  as  low  as 
2  and  3  percent 

Review  of  a  survey  of  owners/ 
operators  of  new  industrial  steam 
generating  units  constructed  between 
1981  and  1984.  which  the  Agency 
conducted  in  1986-1987,  indicates  that 
utility  auxiliary  units  are  not  the  only 


type  of  steam  generating  units  that 
operate  at  such  low  capacity  factors.  A 
limited  number  of  industrial  steam 
generating  units  also  operate  at  very  low 
annual  capacity  factors  of  10  percent  or 
less.  These  industrial  units  function  as 
stand-by  or  back-up  steam  generating 
units  that  are  operated  only  when  the 
primary  steam  generating  unit  must  be 
taken  out  of  operation  for  some  reason. 
The  Impacts  oif  the  promulgated  NO, 
standards  on  steam  generating  units  that 
operate  at  very  low  annual  capacity 
factors  are  essentially  the  same  whether 
the  units  are  utility  auxiliary  units  or 
industrial  stand-by  or  back-up  units. 
Consequently,  the  same  provisions 
should  apply  to  both  utility  auxiliary 
and  industrial-commercial-institutional 
steam  generating  units. 

Review  of  the  data  submitted  by  the 
petitioners,  as  well  as  that  contained  in 
the  survey  mentioned  above,  indicates 
that  very  low  annual  capacity  factor 
steam  generating  units  tend  to  fire 
"clean"  fuels  such  as  natural  gas, 
distillate  oil,  or  low  nitrogen  residual 
oils  (i.e..  residual  oils  with  nitrogen 
contents  of  0.30  weight  percent  or  less). 
Combustion  of  these  "clean"  fuels 
results  in  much  lower  NO,  emissions 
than  combustion  of  "dirty"  fuels,  such  as 
high  nitrogen  residual  oils  or  coal. 
Therefore,  special  provisions  applicable 
to  very  low  annual  capacity  factor 
steam  generating  units  should  be  limited 
to  those  units  firing  "clean"  fuels  in 
order  to  minimize  NO,  emissions  from 
such  units. 

With  these  considerations  in  mind,  the 
impacts  associated  with  the 
promulgated  NO,  standards  were 
reviewed  for  steam  generating  units 
firing  natural  gas.  distillate  oil,  and  low 
nitrogen  residual  oil  at  very  low  annual 
capacity  factors  (i.e..  less  than  10 
percent).  The  impacts  were  reviewed  in 
terms  fo  the  annual  cost  of  NO,  control 
(including  the  performance  testing  and 
monitoring  requirements),  the  potential 
NO,  reduction  from  these  units,  and  the 
cost  effectiveness  of  the  NO,  standards. 

As  promulgated,  the  NO,  stantiards 
for  a  typical  steam  generating  unit  with 
a  heat  input  capacity  of  73  MW  (250 
million  Btu/hour)  or  less  and  firing 
natural  gas.  distillate  oil,  or  low  nitrogen 
residual  oil  are  based  on  low  excess  air 
(LEA)  operation.  The  standards  require 
a  30-day  intitial  performance  test, 
continuous  monitering  of  either  NO, 
emissions  or  combustion  parameters 
indicative  of  NO,  emissions,  and  the 
submittal  of  quarterly  excess  emission 
reports  (semiannual  reports  if  no  excess 
emissions  occurred).  The  NO,  standards 
for  a  large  steam  generating  imit  with  a 
heat  input  capacity  greater  than  73  MW 
(250  million  Btu/hour)  and  firing  natural 


gas.  distillate  oil.  or  low  nitrogen 
residual  oil  are  based  on  staged 
combustion  and  low  NO,  burners.  The 
standards  require  a  30-day  initial 
performance  test,  continuous  monitoring 
of  NO,  emissions  using  a  continuous 
emission  monitoring  system  (CEMS)  for 
continuous  compliance  (including 
Appendix  F  quality  assurance 
procedures),  and  the  submittal  of 
quarterly  reports  including  emissions 
data  and  the  results  of  the  Appendix  F 
procedures. 

Thus,  the  population  of  industriai- 
commercial-institutional  steam 
generating  units  subject  to  the 
promulgated  NO,  standards  can  be 
divided  into  two  groups  for  analysis. 
The  impacts  on  a  typical  steam 
generating  unit  (i.e..  one  with  heat  input 
capacities  between  29  MW  (100  million 
Btu/hour)  and  73  MW  (250  million  Btu/ 
hour))  can  be  considered  by  examining  a 
steam  generating  unit  tvith  a  heat  input 
capacity  of  44  MW  (150  million  Btu/ 
hour).  "The  impacts  on  a  large  steam 
generating  unit  |i.e.,  one  with  a  heal 
input  capacity  of  greater  than  73  MW 
(250  million  Btu/hour)|  can  be 
considered  by  examining  a  steam 
generating  unit  with  a  heat  input 
capacity  of  117  MW  (400  million  Btu/ 
hour). 

For  a  typical  steam  generating  unit 
with  a  heat  input  capacity  of  44  MW 
(150  million  Btu/hour).  operating  at  10 
percent  annual  capacity  factor,  using 
LEA  as  the  NO,  control  technique,  and 
firing  natural  gas,  distillate  oil,  or  low 
nitrogen  residual  oil.  the  annual  cost 
associated  with  the  NO,  standards 
(control  equipment,  performance  test, 
and  monitor)  would  be  $65,000  to  $75,000 
per  year.  For  a  lai^ge-sized  steam 
generating  unit  with  a  heat  input 
capacity  of  117  MW  (400  million  Btu/ 
hour),  operating  at  10  percent  annual 
capacity  factor,  using  staged  combustion 
or  low  NO,  burners  fo  control  NO, 
emissions,  and  firing  natural  gas, 
distillate  oil,  or  low  nitrogen  residual  oil, 
the  annual  cost  would  be  $130,000  to 
$150,000  per  year.  The  NO,  reductions 
that  would  be  achieved  by  these  steam 
generating  units  would  be  less  than  2 
tons  per  year  for  the  typical  unit  and 
approximately  20  tons  per  year  for  the 
large  unit. 

The  estimated  emission  reductions 
associated  with  the  standards  are 
notable  for  the  large  steam  generating 
unit.  The  cost  effectiveness  of  NO, 
control  for  these  very  low  capacity 
units,  however,  appears  to  be  quite  high 
[i.e.,  $5,000  to  $8,000  per  ton  of  NO,  for 
the  large  117  MW  (400  million  Btu/hour) 
unit  and  $43,000  to  $49,000  per  ton  of 
NO,  for  the  typical  44  MW  (150  million 
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Btu/hour)  unit].  Since  the  cost 
effectiveness  of  NO,  control  is 
"driven,"in  this  case,  by  the  cost  of  the 
performance  testing  and  monitoring 
requirements,  the  impacts  associated 
with  alternative  and  less  burdensome 
performance  testing  and  monitoring 
requirements  were  analyzed. 

To  derive  these  cost  estimates,  EPA 
assumed  that  all  very  low  capacity 
factor  units  would  vent  to  the 
atmosphere  100  percent  of  the  steam 
generated  in  performance  tests.  Thus, 
the  fuel  used  to  Tire  these  units  is  a 
major  component  of  the  cost  of 
complying  with  the  performance  testing 
requirements  of  the  current  standards. 
The  EPA  solicits  comments  on  the 
approach  used  to  determine  the  cost 
effectiveness,  especially  the  assumption 
that  all  steam  would  be  vented  to  the 
atmosphere. 

The  application  of  NO,  control 
through  the  use  of  techniques  such  as 
LEA  or  staged  combustion  generally 
makes  combustion  more  difficult  to 
sustain  in  a  steam  generating  unit.  Thus, 
the  unit  generally  becomes  more 
difTicult  to  operate  and  requires  more 
frequent  and  greater  operator  attention. 
The  natural  tendency,  therefore,  is  for 
the  operator  to  decrease  the  amount  of 
LEA  or  staged  combustion  in  order  to 
make  operation  of  the  steam  generating 
unit  easier.  As  this  occurs,  NO, 
emissions  increase  and  NO,  emission 
reductions  decrease. 

As  a  result,  continuous  monitoring  of 
NO,  emissions  (either  directly  by  the 
use  of  a  continuous  emission  monitor,  or 
indirectly  by  monitoring  combustion 
parameters  indicative  of  NO,  emissions) 
is  necessary  to  provide  complete 
assurance  of  NO,  emission  reductions. 
As  the  frequency  of  NO,  monitoring 
decreases,  the  assurance  of  actual  NO, 
emission  reductions  decreases,  and  the 
NO,  standards  become  less  meaningful. 

The  only  alternative  to  continuous 
monitoring  of  NO,  is  periodic,  short* 
term  NO,  performance  tests.  Because 
this  alternative  is  less  rigorous  than 
continuous  monitoring,  however,  it  will 
undoubtedly  lead  to  some  increase  in 
NO,  emissions  above  the  levels  that 
could  be  maintained  through  the  use  of 
continuous  monitoring.  Despite  this 
drawback,  periodic  short  term 
performance  tests  are  a  useful  tool  for 
enforcement  and  will  permit 
enforcement  personnel  to  monitor 
periodically  the  compliance  status  of 
steam  generating  units  operating  at  very 
low  annual  capacity  factors. 

The  requirement  of  an  initial  24-hour 
NO,  performance  test  followed  by  3- 
hour  NO,  performance  tests  (conducted 
annually  or  after  every  400  hours  of 
operation,  whichever  comes  first) 


reduces  the  cost  effectiveness  of  the 
NO,  standards  to  about  $300  per  ton  for 
a  large  steam  generating  unit.  For  a 
typical  steam  generating  unit,  however, 
even  these  requirements  result  in  a  NO, 
cost  effectiveness  greater  than  $3,000 
per  ton. 

The  changes  being  proposed  today, 
therefore,  would  amend  the  promulgated 
NO,  standards  in  two  ways.  First,  less 
burdensome  performance  testing  and 
monitoring  requirements  for  NO, 
emissions  are  proposed  for  large  steam 
generating  units  [i.e.,  those  greater  than 
73  MW  (250  million  Btu/hour)  heat 
input]  firing  natural  gas.  distillate  oil,  or 
low  nitrogen  residual  oil  (either  alone  or 
in  combination),  and  operating  at  10 
percent  annual  capacity  factor  or  less. 
These  units  would  be  required  to 
perform  an  initial  short-term 
performance  test  (minimum  24-hour)  for 
NO,  emissions  within  60  days  after 
achieving  the  maximum  production  rate, 
but  not  later  than  180  days  after  initial 
start-up  to  demonstrate  compliance  with 
the  NO,  standards  and  to  confirm  their 
maximum  heat  input  capacity.  This 
initial  test  would  be  followed  by  a  short- 
term  (minimum  3-hour)  NO, 
performance  test  (conducted  annually  or 
after  every  400  hours  of  operation, 
whichever  comes  first)  to  verify 
continued  compliance  using  Method  7. 
7A.  or  other  approved  methods,  or  using 
aCEMS. 

Second,  an  exemption  from  the  NO, 
standards  and  monitoring  requirements 
is  proposed  for  typical  steam  generating 
units  [i.e..  those  of  less  than  73  MW  (250 
million  Btu/hour)  heat  input]  that  fire 
natiu-al  gas.  distillate  oil,  or  low  nitrogen 
residual  oil  (either  alone  or  in 
combination),  and  operate  at  10  percent 
aiuiual  capacity  factor  or  less.  The 
reason  for  the  exemption  is  the  lack  of  a 
cost-effective  method  of  monitoring  No, 
emissions.  These  units  would  be 
required,  however,  to  perform  an  initial 
short-term  test  (minimum  24-hour)  to 
confirm  their  maximum  heat  input 
capacity.  This  is  necessary  to  ensure 
that  these  steam  generating  units  will,  in 
fact,  operate  at  10  percent  annual 
capacity  factor  or  less.  Sources  will  also 
be  required  to  maintain  fuel  records  to 
demonstrate  that  they  are  using  the 
"clean"  fuels. 

The  estimated  increase  in  No, 
emissions  resulting  from  the  proposed 
exemption  for  typical  steam  generating 
units  is  less  than  50  tons  per  year.  The 
promulgated  standards  projected 
approximately  25,000  tons  of  NO, 
reduction  per  year  in  the  fifth  year 
following  promulgation.  This  proposed 
revision  would  affect  fewer  than  30 
steam  generating  units  out  of  the  604 
units  projected  to  be  constructed  in  the  5 


years  following  promulgation.  No  solid 
waste  or  liquid  waste  environmental 
impacts  are  associated  with  these 
proposed  revisions. 

Miscellaneous 

Under  Executive  Order  12291,  a 
rulemaking  action  must  be  examined  to 
determine  if  it  is  a  "major  rule"  and, 
therefore,  subject  to  certain 
requirements  of  the  Order.  Today's 
rulemaking  action  would  result  in  none 
of  the  adverse  economic  effects  set  forth 
in  section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major  rule." 
This  rulemaking  action  would  result  in  a 
reduced  burden  on  the  industrial- 
commercial-institutional  steam 
generating  unit  source  category.  It  would 
not  result  in  any  increase  In  costs  or 
prices  and  would  not  disrupt  market 
competition.  This  revision,  therefore, 
would  not  be  a  "major  rule"  under 
Executive  Order  12291. 

Under  section  317  of  the  Clean  Air 
Act  an  economic  impact  assessment 
must  be  prepared  for  revisions  that  are 
determined  to  be  substantial.  These 
revisions  are  not  substantial;  as  a  result, 
an  economic  impact  assessment  has  not 
been  prepared. 

Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  certiHes  that  these 
revisions  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  revisions  would  reduce  the 
burden  on  this  source  category,  and  it 
has  already  been  determined  that,  in  the 
absence  of  these  revisions,  the 
standards  would  not  affect  a  substantial 
number  of  small  entities  (51  PR  42787 
and  42788,  November  25. 1986). 

Paperwork  Reductioo  Act 

Changes  to  the  information 
requirements  as  proposed  in  today's 
notice  have  been  submitted  for  approval 
to  the  OfTice  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
docimient  has  been  prepared  by  EPA 
(ICR  No.  1088)  and  a  copy  may  be 
obtained  by  writing  Carla  Levesque, 
Information  Policy  Branch. 
Environmental  Protection  Agency,  401  M 
Sti^et.  SW.  (PM-223),  Wishington,  DC 
20460  or  by  calling  (202)  382-2468. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
decrease  800  hours  for  large  steam 
generating  units  [i.e.,  those  greater  than 
73  MW  (250  million  Btu/hour)  heat 
input]  that  fire  natural  gas,  distillate  oil, 
or  low  nitrogen  residual  oil  (either  alone 
or  in  combination),  and  operate  at  10 
percent  annual  capacity  factor  or  less 
and  3,700  hours  for  steam  generating 
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units  with  less  tiian  73  MW  (250  million 
Btu/hour)  heat  input  that  also  fire 
natural  gas.  distillate  oil.  or  low  nitrogen 
residual  oil  (either  alone  or  in 
combination),  and  operate  at  10  percent 
annual  capacity  factor  or  less. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  I^- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washingtoa 
DC  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Paperwork  Reduction  Project  (2060- 
1088),  OfTice  of  Management  and 
Budget  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Date:  January  6. 1988. 
LeeMThomas. 
Administrator. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Autlwrity:  42  \iS.C.  7411,  7414.  and  7801(a). 

2.  Section  60.44b  is  amended  by 
revising  the  first  phase  of  paragraphs  (a) 
and  (b)  and  adding  paragraphs  (i),  (j), 
and  (k)  as  follows: 

§  60.44b    Standvd  for  nitrogwt  oxMm. 

(a)  Except  as  provided  under 
paragraph  (k)  of  this  section,  •  •  * 

(b)  Except  as  provided  under 
paragraph  (k)  of  Uiis  section,  *  *  * 

•        «        *        *        * 

(i)  Except  as  provided  under 
paragraph  (j)  of  this  section,  compliance 
with  the  emission  limits  under  this 
section  is  determined  on  a  30-day  rolling 
average  basis. 

(j)  Compliance  with  the  emission 
limits  under  this  section  is  determined 
on  a  24-hour  average  basis  for  the  initial 
performance  test  and  on  a  3-hour 
average  basis  for  subsequent 
performance  tests  for  any  affected 
facilities  meeting  the  following  three 
criteria: 

(1)  combust,  alone  or  in  combination, 
only  natural  gas,  distillate  oil,  or 
residual  oil  with  a  nitrogen  content  of 
0.30  weight  percent  or  less; 


(2)  have  a  combined  aimual  capacity 
factor  of  10  percent  or  less  for  natural 
gas.  distillate  oil  and  residual  oil  with  a 
nitrogen  content  of  0.30  weight  percent 
or  less:  and 

(3)  are  subject  to  a  Federally 
enforceable  requirement  limiting 
operation  of  the  affected  facility  to  the 
firing  of  natural  gas,  distillate  oil,  and/or 
residual  oil  with  a  nitrogen  content  of 
0.30  weight  percent  or  less  and  Umiting 
operation  of  the  affected  facility  to  a 
combined  annual  capacity  factor  of  10 
percent  or  less  for  natural  gas,  distillate 
oil  and  residual  oil  with  a  nitrogen 
content  of  0.30  weight  percent  or  less. 

(k)  Affected  facilities  that  meet  the 
criteria  described  in  paragraph  (j)  of  this 
section,  and  that  have  a  heat  input 
capacity  of  73  MW  (250  million  Btu/ 
hour]  or  less,  are  not  subject  to  the 
nitrogen  oxides  emission  limits  under 
this  section. 

3.  Section  60.46b  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraphs  (g)  and  (h)  as  follows: 

§60.46b    Complianc* and  perfonnanc* 
test  m«tlK>ds  and  procaduTM  for 
psfticutotc  mittsr  and  nttroQwi  oitdss. 

*        •        «        *        * 

(c)  Compliance  with  the  nitrogen 
oxides  emission  standards  under 
S  60.44b  shall  be  determined  through 
performance  testing  under  paragraph 
(e),  (f).  or  (g)  and  (h)  of  this  section,  as 
applicable. 
***** 

(g)  The  owner  or  operator  of  an 
affected  facility  described  in  §  60.44b(j) 
or  60.44b(k]  shall  demonstrate  the 
maximum  heat  input  capacity  of  the 
steam  generating  unit  by  operating  the 
facility  at  maximum  capacity  for  24 
hours.  This  demonstration  will  be  made 
during  the  initial  performance  test  for 
affected  facilities  that  meeting  the 
criteria  of  S  60.44b(j).  It  will  be  made 
within  60  days  after  achieving  the 
maximum  production  rate  at  which  the 
affected  facility  will  be  operated,  but 
not  later  than  180  days  after  initial  start- 
up of  each  facility,  for  affected  facilities 
meet  the  criteria  of  S  60.44b(k). 
Subsequent  demonstrations  may  be 
required  at  any  other  time.  If  this 
demonstration  indicates  that  the 
maximum  heat  input  capacity  of  the 
affected  facility  is  less  than  tiiat  stated 
by  the  manufacturer  of  the  affected 
facility,  the  maximum  heat  input 
capacity  determined  during  this 
demonstration  shall  be  used  to 
determine  the  capacity  utihzation  rate 
for  the  affected  facility.  Otherwise,  the 
maximum  heat  input  capacity  provided 
by  the  maniifacture  is  used. 


(h)  The  OMmer  or  operator  of  an 
affected  facility  described  in  S  60.44b(j) 
shall: 

(1)  conduct  an  initial  performance  test 
as  required  under  9  60.8  over  a  minimum 
of  24  consecutive  steam  generating  unit 
operating  hours  at  maximum  heat  input 
capacity  to  demonstrate  compliance 
with  the  nitrogen  oxides  emission 
standards  under  S  60.44b  using  Method 
7,  Method  7A.  or  other  approved 
reference  methods,  or  using  a 
continuous  emission  monitoring  system 
(CEMS):  and 

(2)  determine  nitrogen  oxides 
emissions  after  the  initial  performance 
test  once  per  calendar  year  or  every  400 
hours  of  operation  (whichever  comes 
first)  using  Method  7,  Method  7A,  or 
other  approved  reference  methods,  or 
using  a  continuous  emission  monitoring 
system  (CEMS). 

4.  Section  60.48b  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (i)  as  follows: 

S6a4ab    EmiBskM  monilortng for 
parUculat*  mattar  and  nitrogan  oiidaa. 

•  a  •  a  * 

(b)  Except  as  provided  under 
paragraphs  (g),  (h).  and  (i)  of  this 
section,  the  owner  or  operator  of  an 
affected  facility  subject  to  the  nitrogen 
oxides  standards  under  %  60.44b  shall 
install,  calibrate,  maintain,  and  operate 
a  continuous  monitoring  system  for 
measuring  nitrogen  oxides  emissions 
discharged  to  the  atmosphere  and 
record  the  output  of  the  system. 

*  •        •        •        • 

(i)  The  owner  or  operator  of  an 
affected  facility  described  in  S  S  60.44b(j) 
or  60.44b(k)  is  not  required  to  install  or 
operate  a  continuous  monitoring  system 
to  measure  nitrogen  oxides  emissions. 

5.  Section  60.49b  is  amended  by 
revising  paragraphs  (a)(2).  (b).  (e),  and 
the  introductory  text  of  paragraph  (g) 
and  adding  paragraphs  (p)  and  (q)  as 
follows: 

§  60.49to    Rcportaig  and  recordkeeping 
rcquiraments. 

(a)  *  '   * 

(2)  if  applicable,  a  copy  of  any 
Federally  enforceable  requirement  that 
limits  the  annual  capacity  factor  for  any 
fuel  or  mixture  of  fuels  under 
§5  60.42b(d)(l).  60.43b(a)(2), 
60.43b(a){3)(iii),60.43b(c)(2)(ii). 
60.43b(d)(2)(iii),  60.44b(c).  e0.44b(d). 
60.44b(e)  60.44b(i).  60.44b{j).  60.44b(k), 
60.45b(d).  60.46b(g).  60.46b(h).  or 
60.48b(i). 

•  *         •        •        « 

(b)  The  owner  or  operator  of  each 
affected  facility  subject  to  the  sulfur 
dioxide,  particulate  matter,  and/or 
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nitrogen  oxides  emission  limits  under 
SS  60.42b.  60.43b.  and  60.44b.  shall 
submit  to  the  Administrator  the 
performance  test  data  from  the  initial 
performance  test  and  the  performance 
evaluation  of  the  CEMS  using  the 
applicable  performance  specifications  in 
Appendix  B.  The  owner  or  operator  of 
each  affected  facility  described  in 
9S  60.44b(j)  or  60.44b(kj  shall  submit  to 
the  Administrator  the  maximum  heat 
input  capacity  data  from  the 
demonstration  of  the  maximum  heat 
input  capacity  of  the  affected  facility. 

•  *        •        *        « 

(e)  For  an  affected  facility  that 
combusts  residual  oil  and  meets  the 
criteria  under  §S  60.46b(eK4],  60.44b(j). 
or  60.44b(k),  the  owner  or  operator  shall 
maintain  records  of  the  nitrogen  content 
of  the  residual  oil  combusted  in  the 
affected  facility  and  calculate  the 
average  fuel  nitrogen  content  on  a  per 
calendar  quarter  basis.  The  nitrogen 
content  shall  be  determined  using 
ASTM  Method  D3431-«).  Test  Method 
for  Trace  Nitrogen  in  Liquid  Petroleum 
Hydrocarbons  {IBR — see  S  60.17).  or  fuel 
suppliers.  If  residual  oil  blends  are  being 
combusted,  fuel  nitrogen  specifications 
may  be  prorated  based  on  the  ratio  of 
residual  oils  of  different  nitrogen 
content  in  the  fuel  blend. 

*  •        «        •        • 

(g)  Except  as  provided  under 
paragraph  (p)  of  this  section,  the  owner 
and  operator  of  an  affected  facility 
subject  to  the  nitrogen  oxides  standards 
under  S  60.44b  shall  maintain  records  of 
the  following  information  for  each  steam 
generating  unit  operating  day: 
***** 

(p)  The  owner  or  operator  of  an 
affected  facility  described  in  SS  60.44b(j) 
or  60.44b(k)  shall  maintain  records  of 
the  following  information  for  each  steam 
generating  unit  operating  day: 

(1)  Calendar  date. 

(2)  The  number  of  hours  of  operation, 
(q)  The  owner  or  operator  of  an 

affected  facility  that  meets  the  criteria 
under  H  60.44b(i]  or  60.44b(k)  shall 
submit  to  the  Administrator  on  a 
quarterly  basis: 

(1)  Results  of  any  nitrogen  oxides 
emission  tests  required  during  the 
quarter, 

(2)  The  annual  capacity  factor  over 
the  previous  twelve  months, 

(3)  The  average  fuel  nitrogen  content 
during  the  quarter,  if  residual  oil  was 
Tired;  and, 

(4)  If  the  aflected  facility  meets  the 
criteria  described  in  S  60.44b(j),  the 
hours  of  operation  during  the  quarter 


and  the  hours  of  operation  since  the  last 
nitrogen  oxides  emission  test. 

jFR  Doc.  89-700  Filed  1-12-89-.  8:45  ain| 
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40  CFR  Part  60 
IAO-FRL-3504-9) 

Standards  of  Performance  for  New 
Stationary  Sources;  Industrial- 
Commerdal-lnstltutional  Steam 
Generating  Units 

AQCNCV:  Environmental  Protection 
Agency  (EPA}. 

ACnOM:  Denial  of  petitions  for 
reconsideration. 

SUMMARY:  New  soiurce  performance 
standards  (NSPS)  for  new,  modified,  and 
reconstructed  industrial-commerctal- 
institutional  steam  generating  units  with 
heat  input  capacities  of  more  than  29 
MW  (100  million  Btu/hour)  [other  than 
those  subject  to  Subpart  Da]  were 
promulgated  on  November  25, 1986  (51 
FR  42768).  as  Subpart  Db  of  40  CFR  Part 
60.  These  standards  limited  emissions  of 
particulate  matter  (PM)  from  industrial- 
commercial-institutional  steam 
generating  units  firing  coal,  wood,  and 
municipal  solid  waste,  and  nitrogen 
oxides  (NOJ  emissions  from  steam 
generating  units  firing  natural  gas,  oil, 
coal,  and  waste  by-product  fuels. 
Additional  standards  promulgated  on 
December  16, 1987  (52  FR  47826),  limited 
emissions  of  sulfur  dioxide  (SOi)  from 
industrial-commercial-institutional 
steam  generating  units  firing  coal  and 
oil,  and  PM  emissions  from  units  firing 
oil. 

Petitions  requesting  reconsideration  of 
the  standards  of  performance 
promulgated  on  November  25, 1986, 
were  submitted  to  the  Agency  in 
lanuary  1987  by  the  Council  of  Industrial 
Boiler  Owners  (CIBO).  Utility  Air 
Regulatory  Group  (UARG).  and  the 
owners  of  the  William  H.  Zimmer 
Generating  Station  (Cincinnati  Gas  & 
Electric  Company.  Columbus  and 
Southern  Ohio  Electric  Company,  and 
the  Dayton  Power  and  Light  Company, 
referred  to  hereinafter  as  the  Zimmer 
owners).  Petitions  requesting 
reconsideration  of  the  standards  of 
performance  promulgated  on  December 
16, 1987,  were  submitted  to  the  Agency 
in  February,  March,  and  May  1988.  by 
CIBO,  Hawaiian  Electric  Company 
(HECO),  the  ^mmer  owners,  and  the 
American  Paper  Institute  (API)  together 


with  the  National  Forest  Products 
Association  (NFPA). 

The  issues  raised  by  these  petitioners 
do  not  meet  the  criteria  for 
reconsideration  of  the  rule  as  set  out  in 
section  307(d)(7)(B)  of  the  Clean  Air  Act 
(CAA  or  the  Act).  The  petitioners 
neither  raised  new  objections  that  were 
impractical  to  present  during  the 
specified  comment  period  nor  presented 
new  material  of  central  relevance  to  the 
outcome  of  the  rule.  Because  these 
petitions  do  not  provide  substantial 
support  for  revising  the  standards  of 
performance  promulgated  on  November 
25, 1986,  and  December  16, 1987,  they 
are  being  denied  in  today's  notice. 
However,  using  his  discretionary 
authority  to  reconsider  and  amend  a 
rule,  the  Administrator  has  decided  that 
sufficient  reason  exists  and,  therefore,  is 
proposing  revisions  to  parts  of  the  NO, 
rule.  (The  rationale  for  this  decision  is 
explained  more  fully  in  a  separate 
Federal  Register  notice.)  These  proposed 
revisions  are  discussed  elsewhere  in 
today's  Federal  Register. 

dates:  The  denial  of  the  petitions  to 
reconsider  these  standards  is  a  final 
action  under  sections  307(b)(1)  and 
307(d)(7)(B)  of  the  CAA.  Review  of  the 
denial  is  available  only  by  the  filing  of  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
within  60  days  of  today's  publication,  as 
provided  in  section  307(b)(1). 
AOORESSCS:  Docket  Nos.  A-79-02  (PM/ 
NOJ  and  A-63-27  (SOj)  are  available 
for  public  inspection  and  copying 
between  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  at  Central  Docket 
Section,  South  Conference  Center,  Room 
4,  Waterside  Mall.  401  M  Street  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACr. 
For  further  information  contact  Mr.  Fred 
Porter  ((919)  541-52511.  Standards 
Development  Branch,  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Par^,  North  Carolina 
27711. 
SUPPLEMENTARY  INFORMATION: 

Standards  of  performance  for  PM  and 
NO.  emissions  from  industrial- 
commercial-institutional  steam 
generating  units  were  promulgated  on 
November  25, 1986  (51  FR  42768).  and  for 
SOi  emissions  on  December  16, 1987  (52 
FR  47826).  Subsequently,  seven  groups 
petitioned  the  Administrator  pursuant  to 
section  307(d)(7)(B)  of  the  CAA  to 
reconsider  certain  requirements  of  these 
standards. 

These  standards  of  performance 
implement  section  111  of  the  Clean  Air 
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Act  and  are  based  on  the 
Administrator's  determination  that 
industrial-commercial-institutional 
steam  generating  units  cause  or 
contribute  significantly  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Industrial-commercial-institutional 
steam  generating  units,  as  a  source 
category,  are  the  second  largest 
stationary  source  of  PM.  NO,,  and  SOj 
emissions  from  fuel  combustion  in  the 
nation,  ranking  only  behind  electric 
utility  steam  generating  units.  Further, 
they  were  the  highest  ranked  source  of 
PM  and  SOt  emissions  and  the  second 
highest  ranked  source  of  NO,  emissions 
in  the  NSPS  priority  list  adopted  in  1980. 
The  standards,  as  promulgated,  reflect 
the  Administrator's  determination  of  the 
reduction  in  emissions  (i.e.,  PM,  NO,, 
and  SOi)  achievable  by  the  best 
demonstrated  system  of  continuous 
emission  reduction  considering  costs, 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements.  [See 
CAA  section  111(a)(1)(C).]  The  basis  for 
specific  components  of  the  standards  as 
promulgated  were  set  forth  in  the 
preambles  to  the  final  rules  (51  FR  47268 
and  52  FR  47826)  and  the  various 
background  documents  referred  to  in  the 
promulgation  notices  and  contained  in 
the  record.  In  certain  cases,  specific 
percentage  reduction  requirements  were 
determined  to  be  unreasonable. 
Emission  limits,  however,  remain 
applicable. 

By  and  large,  the  petitions  submitted 
by  the  parties  challenge  various 
individual  pieces  of  data,  conclusions 
made  by  the  Agency,  or  interpretations 
of  the  data.  For  the  most  part,  the 
petitions  simply  restate  or  expand  on 
issues  raised  and  considered  during  the 
comment  period  or  present  issues  that 
could  have  been  raised  during  the 
comment  period.  To  the  extent  that  new 
issues  are  raised  (e.g.,  the  effect  of  the 
"new  boiler  survey"  on  the  PM 
standards),  the  petitioners'  contentions 
are  either  without  merit  or  even  if  true, 
do  not  affect  the  outcome  of  the  rule. 
Although  most  of  the  contentions  raised 
in  the  petitions  could  be  rejected 
summarily,  the  Agency,  in  the  notice 
below,  has  endeavored  to  provide  a 
comprehensive  response  to  the 
contentions. 

Three  groups  petitioned  for 
reconsideration  of  the  promulgated  PM/ 
NO,  standards.  CIBO  (Docket  No.  A-79- 
02,  Docket  Item  VI-D-2)  sought 
reconsideration  on  the  basis  that  the 
interrelationship  with  the  SOi  standards 
was  not  considered,  the  environmental 
and  economic  impacts  of  the  standards 
were  overstated,  new  information 


gathered  in  the  Agency's  own  "Survey 
of  New  Industrial  Boiler  Projects  1981- 
1984"  (referred  to  hereinafter  as  the 
"new  boiler  survey")  (Docket  No.  A-83- 
27.  Item  IV-A-4)  was  not  considered, 
and  certain  aspects  of  the  Industrial 
Fuel  Choice  Analysis  Model  (IFCAM) 
were  not  valid.  The  Zimmer  owners 
(Docket  No.  A-79-02.  Docket  Item  Vl-D- 
6)  petitioned  for  reconsideration  of  the 
PM/NO,  standards  on  the  basis  that 
NO,  limits  on  electric  utility  auxiliary 
steam  generating  units  are  unreasonable 
and  distillate  oil  NO,  standards  caimot 
be  achieved.  UARG  (Docket  No.  A-79- 
02.  Docket  Items  Vl-D-1  and  IV^>-4) 
petitioned  for  reconsideration  on  the 
basis  that  NO,  limits  on  electric  utility 
auxiliary  steam  generating  units  are 
unreasonable. 

Five  groups  petitioned  for 
reconsideration  of  the  promulgated  SOj 
standards.  CIBO  (Docket  No.  A-83-27. 
Item  VI-A-1)  petitioned  on  the  basis 
that  the  standards  are  inconsistent  with 
the  1977  amendments  to  the  CAA, 
national  energy  policy  was  not 
considered,  the  performance  of  fluidized 
bed  combustion  (FBC)  and  lime  spray 
drying  flue  gas  desulfurization  (FGD) 
systems  was  not  demonstrated,  new 
information  on  waste  disposal  impacts 
was  discovered  after  the  comment 
period  closed,  the  exemption  from 
percent  reduction  requirements  for 
noncontinental  areas  is  arbitrary,  new 
analyses  made  available  after  proposal 
of  the  standard  (especially  information 
from  the  "new  boiler  survey")  were  not 
given  sufficient  consideration,  and 
informal  vendor  statements  were  used 
to  support  the  requirement  for  90 
percent  SO2  reduction.  The  Zimmer 
owners  (Docket  No.  A-63-27,  Item  VI- 
A-4)  petitioned  on  the  basis  that  the 
impacts  of  a  130  ng/J  (0.30  lb/million 
Btu)  heat  input  emission  limit  for  SOi  on 
two  oil-Hred  electric  utility  auxiliary 
steam  generating  units  at  the  Zimmer 
Station  are  unreasonable.  HECO 
(Docket  No.  A-e3-27.  Item  VI-A-5) 
requested  reconsideration  on  the  basis 
that  the  impacts  of  a  130  ng/J  (0.30  lb/ 
million  Btu)  heat  input  emission  limit  for 
SOt  on  oil-fired  steam  generating  units 
in  Hawaii  are  unreasonable.  API  and 
NFPA  (Docket  No.  A-83-27,  Item  VI-A- 
6)  sought  reconsideration  on  the  basis 
that  the  lack  of  provisions  for  start-up. 
shutdown,  and  malfunction  is 
unreasonable. 

The  next  section  of  today's  notice 
discusses  the  content  of  each  petition 
relative  to  the  criteria  set  forth  in 
section  307(d)(7)(B)  of  the  CAA  for 
requiring  the  Administrator  to  convene  a 
proceeding  to  reconsider  the 
promulgated  standards.  Following  that 


section,  the  notice  addresses  the 
technical  merit  of  each  issue  raised  in 
the  petitions. 
This  notice  is  organized  as  follows: 

1.  Review  of  Petitions  for  Reconsideration 
Under  Section  307  of  the  Clean  Air  Act. 

A.  Criteria  for  Reconsideration  Under 
Section  307. 

B.  Summary  of  PM/NO.  Reconsideration 
Petitions. 

1.  UARG. 

2.  Zimmer  Owners. 

3.  CIBO. 

C.  Summary  of  SO:  Reconsideration 
Petitions. 

l.CIBO. 

2.  Zimmer  Owners. 

3.  HECO. 

4.  API/NFPA. 

il.  Petitions  Submitted  Concerning  the  PM/ 
NO,  Standards 

A.  Achievability  of  the  PM/NO,  Standards. 

1.  Achievability  of  the  NO*  Standards  by 
Distillate  Oil-Fired  Electric  Utility  Auxiliary 
Steam  Generating  Units. 

2.  Special  Monitoring  Problems  Associated 
with  Electric  Utility  Auxiliary  Steam 
Generating  Units. 

B.  Interrelationship  of  PM/NO.  and  SO: 
Standards. 

1.  Effect  of  SO:  Control  Techniques  en  PM/ 
NO.. 

2.  Achievability  of  NO,  Standards  by 
Pulverized  Coal-Fired  Units  When  Using 
Back-Up  Fuel  to  Meet  SO:  Standards. 

C.  Projected  Environmental  and  Economic 
Impact 

1.  Overstatement  of  Impacts. 

2.  Legal  Basis  for  and  Economic  Impacts  of 
Controls  on  Electric  Utility  Auxiliary  Steam 
Generating  Units. 

D.  "New  Boiler  Survey". 

E.  IFCAM  National  Impacts  Model. 

III.  Petitions  Submitted  Concerning  the  SO: 
Standards 

A.  Legal  Basis  for  Establishing  the  SO: 
Standards. 

1.  Consistency  of  SO:  Standards  «vith 
Congressional  Intent. 

2.  Impacts  of  the  SO:  Standards  on  the 
National  Energy  Policy. 

B.  Projected  Economic  Impacts. 

1.  Cost  Effectiveness  of  a  130  SO:  ng/)  (0.30 
lb  SO:/million  Btu)  Heal  Input  Emission  Limit 
on  Electric  Utility  Auxiliary  Steam 
Generating  Units  at  the  Zimmer  Owners' 
Generating  Station. 

2.  Exemption  for  Noncontinental  Areas. 

3.  Failure  to  Analyze  Economic  Impacts  on 
the  Paper  Industry. 

4.  Inadequate  Analysis  of  the  Economic 
Impact  of  Stari-up.  Shutdonvn.  and 
Malfunction  Provisions. 

5.  Legal  Requirement  for  Consideration  of 
Start-up.  Shutdown,  and  Malfunction  Costs. 

6.  Availability  of  130  ng  SO:/)  (OJO  lb  SO:/ 
million  Btu)  Oil  in  Hawaii 

7.  Need  for  New  Oil  Transportation  System 
in  Hawaii. 

8.  Increased  Use  of  Large  Steam  GeneraUng 
Units  or  Gas  Turbine  Generators  in  Hawaii. 

9.  Economic  Impacts  of  Firing  Low  Sulfur 
Oil  in  the  Hawaiian  Outer  Islands. 
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C.  Post-Proposal  Developments 

1.  New  Docket  Material. 

2.  Analysis  of  the  "New  Boiler  S«  rvey". 

3.  Reevaluation  of  SOi  Emission 
Reductions. 

4.  Information  on  Impacts  of  Waste 
Disposal. 

5.  Ability  of  FBC  and  PCD  System  to 
Achieve  90  Percent  SOj  Reduction. 

6.  Use  of  Vendor  Statements  to  Support  90 
Percent  SOi  Reduction. 

IV.  Summary 

I.  Review  of  Petidons  for 
Reconsideration  Under  Section  307  of 
the  Clean  Air  Act 

A.  Criteria  for  Reconsideration  under 
Section  307 

Review  of  these  petitions  for 
reconsideration  was  carried  out 
according  to  the  procedures  of  section 
307  of  the  Clean  Air  Act.  Section 
•'^07(d)(7)(B)  provides  that: 

|i|r  the  person  raising  an  objection  can 
demonstrate  to  the  Administrator  that  it  was 
impracticable  to  raise  such  objection  «vithin 
(the  comment  period]  or  if  the  grounds  for 
such  objection  arose  after  the  period  for 
public  comment  (but  within  the  time  specified 
for  judicial  review)  and  if  such  objection  is  of 
central  relevance  to  the  outcome  of  the  nile. 
the  Administrator  shall  convene  a  proceeding 
fur  reconsideration  of  the  rule.  .  .  . 

As  the  relevant  House  report  explains, 
the  purpose  of  section  307(d)(7)(B)  is  to 
provide  the  Agency  an  opportunity  "to 
pass  on  the  signiHcance  of  the  (new) 
materials  and  determine  whether 
supplementary  proceedings  are  called 
for  or  not."  (See  "Legislative  History  of 
the  Clean  Air  Act  Amendments  of  1977." 
Volume  4.  p.  2790.) 

Objections  are  of  central  relevance 
only  if  they  provide  substantial  support 
for  the  argument  that  the  standardis 
should  be  revised.  [See  Denial  of 
Petition  to  Revise  NSPS  for  Stationary 
Gas  Turbines.  45  PR  81653  (December 
11. 1980);  Response  to  Petition  for 
Reconsideration  and  Final  Amendments, 
NSPS  for  Petroleum  Dry  Cleaners.  50  FR 
49022.  (November  27. 1985).]  Using  the 
section  307(d)(7)(B)  criteria,  each  of  the 
seven  petitions  was  reviewed  to 
determine  whether  material  of  central 
relevance  to  the  rule  was  presented  that 
could  not  have  been  presented  during 
the  comment  period.  For  reasons 
summari2ed  below  and  detailed  later  in 
ttiis  notice,  it  is  apparent  that  none  of 
the  petitions  presents  this  kind  of 
material.  In  a  separate  notice  in  today's 
Federal  Register,  however,  the 
Administrator  is  exercising  his 
discretionary  authority  to  propose 


revised  rules  for  monitoring  NO, 
emission  ^m  very  low  capacity  factor 
steam  generating  units.' 

B.  Summary  ofPM/NO^ 
Reconsideration  Petitions 

l.UARG 

UARG  submitted  a  petition 
contending  that  EPA  did  not  respond  to 
the  specifics  of  arguments  it  had  made 
on  the  proposed  rule.  Further,  UARG 
supplemented  this  petition  with 
argiunents  that  no  standards  should  be 
imposed  on  very  low  capacity  factor 
utility  auxiliary  steam  generating  units. 
UARG  also  sought  deletion  of  the 
monitoring  requirements  on  the  9t>unds 
that  the  requirements  cannot  be  applied 
readily  to  units  that  are  used 
infrequently. 

These  arguments  do  not  compel 
reconsideration  under  section  307.  First, 
a  claim  that  EPA's  response  to 
comments  was  incomplete  does  not 
trigger  section  307  reconsideration. 
Second,  the  information  provided  in 
UARG's  "supplement"  could  have  been 
provided  during  the  comment  period. 
The  same  is  true  of  the  arguments 
concerning  monitoring.  UARG's 
comments  are  discussed  in  Section  III 
below. 

2.  Zimmer  Owners 

The  Zimmer  owners  argued  that  EPA 
failed  to  address  their  comments  on  the 
proposed  standards.  In  a  supplement 
dated  June  29. 1987,  7  months  after  the 
standards  were  promulgated,  the 
Zimmer  owners  argued  that  the 
standards  should  not  apply  to  utility 
auxiliary  units  for  legal  and  economic 
reasons. 

As  the  Zimmer  owners  themselves 
seemed  to  recognize,  their 
reconsideration  comments  generally 
repeated  and  expanded  on  arguments 
raised  during  the  comment  period.  Such 
comments  do  not  compel 
reconsideration  under  section  307.  The 


'  Section  4<d)  of  iJie  Administrative  Procetiurc 
Act  (APA).  U.SlC.  553(e).  state*.  "Each  sgency  shall 
give  an  interested  person  the  right  to  petition  for 
taauance.  ■mendment  or  repeal  of  a  rule."  Althowgh 
Section  4(d)  of  the  APA  aUo  e*«at><>she*  a  nghl  lo 
petitKm  for  administrative  reconsideratton.  that 
provision  almost  certainly  does  not  apply  to 
petitions  for  raconaidwtion  of  regwIatioiM  that  are 
proaulgated  pnisaant  to  the  kiileaaUng  provisioiia 
of  Sactioo  airid)  of  the  Clean  Air  Act  See  section 
307(d)(l)(Nl.  42  use  7«>7(d)(lMN)  (The 
provisions  of  section  553  through  SS7  *  *  ■  of  Title 
5  of  the  United  States  Code  shall  not  except  a« 
expressly  providad  !■  this  subsectioa.  apply  to 
action  to  which  iMs  sainaction  appUe*.")  la  any 
eveat  the  criteria  for  evaluating  a  petition  for 
reconsideration  under  APA  are  essentially  the  same 
as  ttiose  for  section  307(dM7MB)  petitions.  See 
Denial  of  Petitions  lo  Raviaa  NSPS  for  SlattosMry 
Gas  Turbines.  45  F8  81853-54.  and  decisioiis  cited 
therein. 


Zimmer  owners'  comments  are 
discussed  in  Section  IH  below. 
3.  CIBO 

CIBO  argued  that  two  post-proposal 
developments  in  the  SOi  proceeding 
compel  reconsideration  of  the  PM/NO, 
rule  under  section  307.  The  two 
developments  were  EPA's  proposal  of 
an  "interrelated"  SOt  standard  after 
proposal  (but  before  promulgation)  of 
the  PM/NO.  standards  and  the 
imminent  (in  early  1987)  completion  of  a 
"new  boiler  survey"  in  the  SO* 
rulemaking. 

These  developments  do  not  compel 
reconsideration  under  section  307 
because  they  do  not  constitute 
information  of  central  relevance  to  the 
outcome  of  the  PM/NO.  rulemaking. 
EPA  has  long  recognized  and  taken  into 
account  the  interrelated  character  of  the 
PM/NO,  and  SOi  rules.  CIBO's 
argument  therefore,  does  not  provide 
new  information.  The  only  respect  in 
which  the  argxmient  could  be  considered 
new  is  in  CIBO's  conjecture  that  the 
NOx  standard  could  be  violated  in  steam 
generating  units  designed  for  firing 
pulverized  coal  (PC)  when  using  natural 
gas  or  oil.  As  explained  below  in 
Section  M.  however.  EPA  believes  that 
compliance  with  the  NO,  standards  can 
be  readily  accomplished  by  such  units, 
and  CIBO  has  provided  no  data  to 
support  its  comments.  CIBO's  comments 
on  the  interrelationship  of  the  f^/NO, 
and  SO2  rules  are  discussed  in  Section 
III  below. 

CIBO's  claims  that  the  projections  of 
new  units  were  too  high  and  its 
conjectures  regarding  the  '^ew  boiler 
survey"  do  not  compel  reconsideration 
under  section  307.  As  explained  in 
Section  III  below,  new  projections  of  the 
absolute  nimtber  of  new  and 
replacement  steam  generating  units  are 
informative,  but  far  less  important  in 
regulatory  analysis  than  the  relative 
balance  between  costs  and  benefits. 
When  deciding  whether  or  not  to 
regulate,  it  is  the  relative  balance 
between  costs  and  benefits  that  is  of 
primary  importance  rather  than  the 
absolute  mmibers.  However,  even  with 
lower  projections  of  the  number  of  new 
units,  the  emission  reductions  achieved 
by  the  standards  are  significant 
Conjecture  regarding  the  methods  of  the 
"new  boiler  survey"  is  also  not  a  basis 
for  mandatory  reconsideration  absent 
compelling  indications  that  the  survey 
methods  affected  the  results.  CIBO's 
critiques  are  not  therefore,  of  central 
relevance  to  the  outcome  of  the  rule. 


C.  Summary  ofSOi  Reconsideration 
Petitions 

1.  CIBO     ' 

CIBO  argued  that  (1)  the  SOz 
standards  are  inconsistent  with  the  1977 
amendments  to  the  CAA.  (2)  national 
energy  policy  was  not  considered.  (3) 
EPA  erroneously  analyzed  the  residts  of 
a  "new  boiler  survey."  (4)  the  "new 
boiler  survey"  produced  important  new 
information.  (5)  post-proposal  waste 
disposal  information  showed  that  flue 
gas  desulfurization  (FGD)  on  coal-Hred 
units  is  not  cost  effective.  (6)  post- 
proposal  fluidtzed  bed  combustion  (FBC) 
and  spray  dryer  information  did  not 
show  that  they  constitute  "demonstrated 
technologies,  (7)  EPA  did  not  provide 
notice  of  the  extent  of  its  reliance  on 
vendor  guarantees,  and  (8)  EPA  should 
have  extended  its  imanticipated 
exemption  from  percent  reduction 
requirements  for  noncontinental  areas  to 
the  continental  United  States.  CIBO 
argued  that  these  post-proposal 
developments  compel  reconsideration 
under  section  307(d)(7)(B). 

This  is  not  the  case.  The  issues  of 
consistency  with  the  1977  amendments 
to  the  CAA  and  national  energy  policy 
were  raised  and  discussed  at  length 
prior  to  proposal  as  well  as  during  the 
comment  period.  (See  e.g..  "Backgroimd 
Information  Document"  (BID).  Volume 
4.)  Such  comments,  therefore,  do  not 
compel  reconsideration  imder  section 
307. 

Concerning  the  analysis  of  the  "new 
boiler  survey."  EPA  surveyed  steam 
generating  unit  sales  from  1981  to  1984 
to  determine  why  new  steam  generating 
units  are  installed,  what  percentage  of 
recent  sales  were  for  replacement,  how 
sales  might  be  related  to  increased  cost, 
and  the  impact  of  new  imits  on  overall 
SOi  emissions.  The  siu^ey  was 
conducted  to  respond  to  CIBO 
comments  that  the  great  majority  of  new 
units  replace  existing  units  and  that  the 
NSPS  would  prompt  owners  to  delay 
purchasing  replacement  units.  CIBO 
suggested  that  EPA's  analysis  of  the 
"new  boiler  survey"  is  faulty  and  argued 
that  had  EPA  correctly  analyzed  the 
survey,  the  outcome  of  the  rule  would 
have  been  different* 

Again,  this  is  not  the  case.  The 
findings  of  the  survey  indicate  that 
although  replacement  was  the  primary 
reason  for  many  new  imits.  a  roughly 
equal  number  of  units  are  installed  for 


*  That  EPA  was  going  to  conduct  the  "new  trailer 
survey"  was  noted  in  the  |une  19. 1966.  notice  of 
proposed  rulemaking  (51  FR  22384).  Notice  of  the 
availability  of  the  study  was  sent  to  all  commenters 
in  April  1967.  informing  them  that  new  analyses 
were  t>eing  added  lo  Docket  A-S3-27. 


new  applications.  The  survey  also  found 
that  the  decision  to  build  most  of  these 
new  application  units  was  not  sensitive 
to  cost  increases  in  the  range  expected 
to  result  from  the  new  rules.  Findings 
from  the  survey  also  indicated  that 
many  existing  imits  would  continue  to 
be  used  alongside  the  replacement  units. 

In  its  petition.  CIBO  hypothesized  that 
the  answers  received  from  the  survey 
might  have  been  different  if  the  survey 
had  asked  whether  the  unit  would  be 
built  if  air  pollution  control  equipment 
were  required.  However.  CIBO  provided 
no  details  to  support  this  conjecture. 
Unsupported  conjecture  does  not 
provide  a  basis  for  reconsideration 
imder  section  307.  As  discussed  in 
greater  detail  in  Section  IV  below,  the 
amount  not  the  origin,  of  costs  seems 
relevant  to  elasticity  of  sales  as  a 
function  of  costs.  The  replacement  rate 
may  affect  the  number  of  unit  sales,  but 
in  the  final  analysis — and  absent 
volume  price  decreases — the 
relationship  between  control  costs  and 
absolute  emission  reductions  is  more 
relevant  to  standard  setting. 

CIBO  also  argued  that  apart  from 
costs,  reliability  needs  also  deter  new 
unit  installation  if  pollution  control 
systems  are  less  reliable  than 
production  faciFities.  On  August  19. 1988. 
it  provided  EPA  with  a  "supplement" 
attaching  letters  attesting  to  the  need  for 
high  rates  of  facility  reliability.  This 
argument  does  not  provide  a  basis  for 
reconsideration  under  section  307.  The 
general  point — the  need  for  high  steam 
generating  unit  reliability — was  raised 
at  the  time  of  proposal  and  addressed 
during  the  comment  period  [See  e.g., 
BID.  Volume  4  (EPA-450/3-87-024)).  The 
specific  argument  that  this  need,  like 
increased  costs,  could  deter  new 
installation  could  have  been  made  at 
that  time.  Factored  into  the  analysis  was 
the  cost  of  backup  systems  generally 
used  by  industry  to  ensure  steam 
supply.  Use  of  such  backup  systems 
should  assure  reliable  operation  and 
should  not  significantly  affect 
installation  rates.  Even  if  backup 
systems  did  affect  installation  rates,  the 
point  remains  that  the  number  of  new 
units  and  replacement  imits  is  less 
relevant  to  standard  setting  than  the 
relationship  between  control  costs  and 
emissions. 

CIBO  argued  that  the  "new  boiler 
survey,"  properiy  analyzed,  supported 
its  claim  that  EPA  overstated  emission 
reductions.  For  reasons  explained  in 
Section  IV  below,  CIBO's  argument  does 
not  provide  information  of  central 
relevance  to  the  outcome  of  the  rule 
compelling  reconsideration  under 
section  307.  The  reasonableness  of  the 


rule,  considering  costs,  is  not 
significantly  affected  by  the  total 
number  of  projected  unit  installations 
since  smaller  population  projections 
would  mean  a  corresponding  reduction 
of  control  costs.  Furthermore,  CIBO 
simply  renews  a  contention  that  was 
raised  and  discussed  during  the 
comment  period.  (See  e.g..  BID.  Volume 
4.) 

CIBO  also  argued  that  a  post-proposal 
memorandum,  which  was  prepared  for 
EPA  and  discussed  the  disposal  of 
sodium-scrubbing  waste,  coupled  with 
EPA's  "reliance"  on  sodium-scrubbing, 
shows  the  "impracticabiUty"  of  the 
rule — or,  rather,  that  the  rule  renders 
"impracticable"  the  use  of  coal-fired 
steam  generating  units.  The  post- 
proposal  memorandum  notes,  among 
other  things,  that  several  sodiiun 
scrubbers  are  located  in  areas  where 
local  rules  might  limit  the  availability  of 
\  some  scrubbing  waste  disposal  options 
(Docket  No.  A-83-27.  Docket  Item  IV-B- 
12). 

The  issue  of  scrubber  waste  disposal 
was  raised  and  thoroughly  discussed 
both  prior  to  proposal  and  dtuing  the 
comment  period.  (See  e.g..  BID,  Volume 
4.)  CIBO's  comments  on  the  post- 
proposal  memorandum  do  not  compel 
reconsideration  under  section  307.  The 
possibility  that  some  sources  may  be 
limited  in  their  disposal  optiotis  does  not 
change  the  outcome  of  the  rule. 

CIBO  also  argued  that  post-proposal 
memoranda  prepared  for  EPA  do  not 
show  that  fluidized  bed  combustion 
(FBC)  and  lime  spray  dry  scrubbers  are 
"demonstrated"  technologies.  (See  e.g.. 
Docket  No.  A-83-27.  Docket  Items  IV- 
B-18  and  IV^-97.)  CIBO's  critique  of 
the  post-proposal  memoranda  does  not 
compel  reconsideration  under  section 
307.  The  Agency's  conclusion  that  FBC 
and  lime  spray  dryers  are 
"demonstrated"  technologies  was 
explained  prior  to  proposal  and  again  in 
response  to  public  comments  [See  e.g.. 
BID,  Volume  4:  52  FR  47837:  and 
"Summary  of  Regulatory  Analysis" 
(EPA-450/3-a6-005).j  ITie  EPA's 
conclusion  in  the  final  rule,  as  well  as  at 
proposal,  was  based  on  the  judgment 
that  test  data  and  other  factors  indicate 
that  high  levels  of  reliability  are 
achievable.  The  post-proposal 
memoranda,  while  providing  additional 
support  for  this  conclusion,  were  far 
from  its  sole  support.  Critiques  of  the 
memoranda,  therefore,  are  not  centrally 
relevant  to  the  finding  that  these 
technologies  are  demonstrated  for 
purposes  of  Section  111  of  The  CAA. 
The  merit  of  CIBO's  critiques  is 
discussed  in  Section  IV  below. 


Itl4 
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CIBO  argued  that  EPA  did  not  provide 
notice  of  the  "extent"  of  its  reliance  on 
vendor  guarantees  with  respect  to  the 
demonstrated  status  of  lime  spray 
dryers  and  that  EPA  improperly  relied 
on  a  guarantee  that  was  informal  and 
unenforceable.  This  comment  does  not 
constitute  centrally  relevant  new 
information  compelling  reconsideration 
under  section  307.  As  ClBO's  comment 
acknowledges,  the  possibility  that  EPA 
might  refer  to  vendor  guarantees  was 
evident  during  the  comment  period.  (See 
e.g..  "Summary  of  Regulatory 
Analysis.")  Moreover,  as  is  discussed  in 
Section  IV  below,  EPA's  determination 
that  lime  spray  drying  technology  is 
demonstra'od  was  based  on  engineering 
review  of  lime  spray  dryer  designs,  test 
ddtu.  and  other  information  that  indicate 
that  this  technology  is  demonstrated. 
The  vendor  guarantees  were  merely 
corroborative  of  this  conclusion. 

CIBO  argued  that  the  exemption  for 
noncontinental  areas  from  the  percent 
reduction  requirement  should  apply  to 
all  areas  where  natural  gas  is 
unavailable.  The  comment  is  essentially 
a  moot  point.  The  noncontinental 
exemption  applies  in  practice  only  to 
units  Tiring  very  low  sulfur  oil.  The  final 
standard,  in  fact  exempts  all  sources 
firing  very  low  sulfur  oil  from  the 
percent  reduction  requirement,  no 
matter  where  they  are  located. 

2.  Zimmer  Owners 

The  Zimmer  owners  argued  that 
"^formation  provided  in  their  petition 
shows  that  use  of  130  ng  SOz/J  (030  lb 
SOj/miUion  Btu)  oil  is  not  cost  effective 
relative  to  using  a  higher  sulfur  content 
oil.  This  comment  does  not  compel 
reconsideration  under  section  307.  The 
original  exemption  at  the  time  of 
proposal  was  based  on  a  heat  input 
limitation  of  86  ng  SOi/j  (0.20  lb  SO:/ 
million  Btu).  and  the  exemption  in  the 
final  rule  was  based  on  130  ng  SOt/) 
(0.30  lb/million  Btu).  The  Zimmer 
owners"  concerns  about  the  cost 
effectiveness  of  various  low  sulfur  oils 
could  have  been  raised  during  the 
comment  period.  The  Zimmer  owners' 
comment  is  discussed  in  more  detail  in 
Section  IV  below. 

3. 1  lECO 

The  Final  rule,  unlike  the  proposal 
exempted  oil-flred  units  in 
noncontinental  areas  from  the  percent 
reduction  requirement,  but  limited 
emissions  to  the  equivalent  of  130  ng 
SO2/I  (0-30  lb.  SOi/million  Btu).  HECO 
argued  that  no  notice  of  the  0.30 
requirement  was  given,  that  the 
emissions  limit  should  be  raised  to  210 
ng  SO:/)  (0.50  lb  SOx/million  Btu)  on 


Oahu.  and  that  no  limit  should  be 
imposed  elsewhere  in  Hawaii. 

This  argument  does  not  compel 
reconsideration  under  section  307.  It  is 
true,  as  HECO  claims,  that  the  emission 
limit  of  130  ng  SOi/)  (0.30  lb  SOi/million 
Btu)  was  developed  after  (and  as  a 
result  of)  the  comment  period.  The 
Agency  had.  however,  established  an  86 
ng  SO2/]  (0.20  lb  SOi/million  Btu)  limit 
as  the  basis  for  a  percent  reduction 
exemption.  HECO's  objections  could 
have  been  raised  during  the  comment 
period  because  its  objections  are  based 
on  the  cost  and/or  current  unavailability 
of  very  low  sulfur  oil.  i.e..  they  apply  to 
both  the  proposed  emission  limit  and  the 
Tinal  emission  limit.  Further,  the 
standard  does  not  require  use  of  130  ng 
SOs/I  (0.30  lb  SOi/million  Btu)  oil.  but 
rather  allows  the  owner  to  meet  this 
emission  limit  by  whatever  means  the 
owner  chooses.  HECO's  comments  are 
discussed  in  more  detail  in  Section  IV 
below. 
4.  API/NFPA 

API  and  NFPA  argued  that  new  post- 
proposal  materials  and  analyses  showed 
that  various  backup  strategies  for 
maintaining  compliance  during  periods 
of  planned  and  unplanned  outages  (i.e.. 
stari-ups.  shutdowns,  and  malfunctions) 
are  not  available. 

This  conunent  does  not  compel 
reconsideration  under  Section  307 
because  the  information  in  the  API/ 
NFPA  petition,  including  information 
about  demand  charges  and  premiums 
for  nonintemiptible  supplies  of  natural 
gas.  was  addressed  in  response  to 
comments  or  could  have  been  presented 
during  the  public  comment  period. 
Furthermore,  as  discussed  in  Section  IV 
below,  even  upon  consideration  of  the 
information  contained  in  the  petition, 
EPA  fmds  no  basis  for  reconsideration 
of  the  rule. 

U.  Petitions  Submitted  Conceming  the 
PM/NO,  Standards 

A.  Achievability  of  the  PM/NO, 
Standards 

1.  Achievability  of  NO,  Standards  by 
Distillate  Oil-Fired  Electric  Utility 
Auxiliary  Steam  Generating  Units 

Petitioner's  Comment-  The  Zimmer 
owners  commented  that  electric  utility 
auxiliary  steam  generating  units  that  fure 
distillate  oil  cannot  consistently  meet 
the  NO.  standard  of  43  ng  NO./)  (0.10  lb 
NO./million  Btu)  heat  input 

Agency  Response:  Electric  utility 
auxiliary  steam  generating  units  are 
large  field-erected  units.  These  units  are 
characterized  by  low  volumetric  heat 
release  rates,  typically  below  310,000  ]/ 
sec-m'  (30.000  Btu/hour  ft').  Heat 
release  rate  is  one  of  the  major  factors 


in  determining  the  NO.-generating 
potential  of  a  unit  Tiring  distillate  oil  and 
the  ability  of  control  techniques  to  Hmit 
NO.  emissions.  Data  show  that  NO, 
emissions  increase  as  heat  release  rate 
increases,  all  other  things  being  equal. 
Emission  test  data  available  from  three 
distillate  oil-wd  steam  generating  units 
employing  staged  combustion 
demonstrate  that  NO,  emissions  can  be 
limited  to  43  ng  NO  J]  (0.10  lb  NO,/ 
million  Btu)  or  below  through  the  use  of 
this  technique.  (See  Docket  No.  A-79-02. 
Docket  Items  n-I-224,  II-A-9.  and  U-A- 
14.)  One  of  the  units  used  a  staged 
combustion  burner  while  the  other  units 
used  staged  combustion  air.  These 
steam  generators  are  packaged  units 
with  volumetric  heat  release  rates  of 
460,000  to  490.000  )/sec-m'  (45,000  to 
48.000  Btu/hour-ft'),  which  are  higher 
than  those  typical  for  electric  utility 
auxiliary  units. 

Since  the  heat  release  rates  for 
electric  utility  auxiliary  units  are 
substantially  below  those  of  the  tested 
steam  generating  units.  NO,  emissions 
can  be  limited  to  43  ng  NO./)  (0.10  lb 
NO./million  Btu)  heat  input  or  less 
through  the  use  of  staged  combustion 
when  firing  distillate  oil.  Moreover, 
other  NO,  limitation  techniques,  such  as 
flue  gas  recirculation,  are  available 
which  have  been  shown  to  be  capable  of 
limiting  NO,  emissions  to  43  ng  NO,/) 
(0.10  lb  NO./milhon  Btu)  or  less  in 
distillate  oil-fired  steam  generating  units 
with  heat  release  rates  up  to  640.000  ]/ 
sec-m»  (62.000  Btu/hour-ft»).  (See 
Docket  No.  A-79-02.  Docket  Items  U-1- 
224  and  IV-B-23.)  Accordingly,  Uiere  is 
no  basis  for  granting  the  request  by  the 
Zimmer  owners  for  a  higher  NO.  limit 
2.  Special  Monitoring  Problems 
Associated  with  Electric  Utility 
Auxiliary  Steam  Generating  Units 

Petitioner's  Comment  UARG 
contended  that  the  monitoring  1 

requirements  in  the  NO.  standards 
would  be  difficult,  if  not  impossible,  for 
very  low  capacity  factor  steam 
generating  units  to  meet  Specifically, 
the  petitioner  claimed  that  facilities  such 
as  oil-fired  utility  auxiliary  steam 
generating  units  would  not  be  able  to 
satisfy  the  initial  performance  test 
requirement  to  be  completed  within  180 
days  of  initial  start-up  because  a  unit 
that  operates  only  2  or  3  days  per 
month,  for  example,  would  take  an 
entire  year  to  satisfy  these  performance 
test  requirements. 

Similarly,  the  petitioner  claimed  that 
the  30-day  rolling  average  compliance 
test  for  these  same  units  would  not 
produce  meaningful  data  because  it  is 
unlikely  that  enough  data  would  be 
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collected  in  1  year  to  calculate  even  one 
30-day  average. 

Agency's  Response:  "Hie  Agency  does 
not  agree  with  the  petitioner's 
contention  that  the  NO.  monitoring 
requirements  cannot  be  met  by  very  low 
capacity  factor  steam  generating  units. 
The  initial  performance  test  is  based  on 
emissions  data  collected  during  the  Tu^t 
30  operating  days  following  unit  stari-up 
(operation  of  a  unit  for  a  single  hour 
during  a  given  day  qualifies  as  an 
operating  day).  Up  to  180  calendar  days 
can  be  used  to  collect  these  30  days  of 
operating  data.  Many  very  low  capacity 
factor  units  may  be  able  to  gather  30 
days  of  data  through  collection  of  NO, 
emissions  data  in  conjunction  with 
commercial  acceptance  testing  of  the 
unit  and  during  normal  operating  days. 
If  insu^icient  operating  days  occur 
during  the  tinl  180  calendar  days,  the 
owner  can  operate  the  unit  and  vent 
steam  to  coUect  the  additional  NO, 
emissions  data  necessary.  If  collection 
of  such  data  is  considered  infeasible  for 
an  individual  unit  the  owner  can  apply 
to  the  Administrator  for  relief  under 
9  60.8(b)  of  the  General  Provisions  of  40 
CFRPartea 

The  petitioner  misunderstands  the 
mechanics  of  how  30-day  rolling 
averages  are  calculated  in  contending 
that  insufficient  data  would  be  collected 
in  a  year  to  calculate  30-day  averages.  A 
30-day  rolling  average  is  calculated  as 
the  average  of  all  daily  average  data 
collected  during  the  previous  30 
consecutive  steam  generating  unit 
operating  days.  The  first  30-day  average 
is  calculated  after  initial  unit  start-up 
and  serves  as  the  initial  performance 
test.  Thereafter,  a  new  30-day  rolling- 
average  is  calculated  at  the  end  of  eadi 
new  steam  generating  unit  (q>erating 
day. 

B.  Interrelationship  of  PM/MO,  and  SOi 
Standards 

1.  Effect  of  SOi  Control  Techniques  on 
W^/NO. 

Petitioner's  Comment  CIBO  stated 
that  EPA  proposed  a  stringent  (90 
percent  reduction)  SOi  standaitl  after 
proposal  of  the  PM/NO.  NSPS.  but 
ignored  economic  and  technical 
interrelationships  between  the  proposed 
SOi  standards  and  the  prtMnulgated  PM/ 
NO.  standards.  According  to  the 
petitioner,  all  of  these  combustion 
products  (PM.  NO,,  and  SO2)  are 
critically  interrelated  and,  therefore, 
should  not  have  been  considered  under 
two  separate  NSPS.  The  petitioner 
pointed  out  that  implementation  of 
control  techniques  to  satisfy  the  SO» 
standards  will  affect  the  control 
techniques  necessary  to  satisfy  the  PM/ 


NO,  standards,  both  from  a  technical 
feasibility  and  a  cost  standpoint.  The 
petitioner  also  stated  that  no 
opportunity  was  given  for  public 
comment  on  the  technical  or  cost  impact 
of  the  SO2  standards  on  the  PM/NO, 
standards. 

Agency  Response:  Although  NSPS  for 
PM/NO,  and  SOs  were  developed  in 
separate  regulatory  actions,  potential 
technical  or  economic  interrelationships 
were  considered  throughout  the 
development  of  regulations  for  each 
pollutant  and  fuel  type.  For  example, 
because  PM  and  SO2  emissions  and 
control  technologies  for  oil-fired  units 
are  closely  interrelated,  the  PM  and  SOi 
standards  for  oil  were  considered  in  the 
same  regulatory  action.  Relationships 
between  the  use  of  a  fabric  filter  or 
electrostatic  precipitator  (ESP)  to  reduce 
PM  emissions  and  a  flue  gas 
desulfurization  (FGD)  system  to  reduce 
SO2  emissions  from  coal-fired  steam 
generating  units  were  also  identified, 
but  were  found  to  be  separable,  and 
were  therefore  analyzed  in  separate 
regulatory  actions.  Possible 
interrelationships  between  NO,  and  SOj 
control  were  also  considered,  but  no 
significant  interrelationships  were 
identified. 

Further,  when  evaluating  alternative 
SOi  standards  for  coal-fired  units,  the 
Agency  assumed  that  the  proposed  PM 
and  NO,  standards  were  already  in 
effect  and  that  new  units  were 
constructed  and  operated  to  comply 
with  them.  This  approach  ensured  that 
even  minor  technical  and  cost 
interrelationships  between  the 
standards  for  PM.  NO.,  and  SOi  were 
implicitly  considered  during  the  course 
of  the  SOj  rulemaking.  Accordingly,  the 
petitioner's  contention  that  the  Agency 
did  not  consider  the  interrelationship 
between  the  F^/NO,  and  SO, 
standards  is  incorrect 

Finally,  during  the  comment  period  on 
the  proposed  SOi  standards,  the  public 
could  have  commented  on  technical  and 
economic  interrelationships  among  the 
PM,  NO,,  and  SOi  standards.  However, 
no  s.gnificant  interrelationships  were 
identified  by  any  of  the  commenters. 
Furthermore,  mere  conjuncture  is  not  a 
basis  for  granting  a  petition  for 
reconsideration.  Only  one  specific 
interrelationship  of  the  standards  was 
identified  by  the  petitioners  and,  as  is 
explained  below,  it  does  not  impose 
unreasonable  impacts. 

2.  Achievability  of  NO,  Standards  by 
Pulverized  Coal-Fired  Units  When  Using 
Backup  Fuel  to  Meet  SOz  Standards 

Petitioners  Comment  As  a  specific 
example  to  illustrate  the  PM/NO./SOi 
interrelationship.  CIBO  cited  a  field- 


erected  pulverized  coal  (PC)-fired  steam 
generating  unit  firing  natural  gas  or  oil 
as  a  backup  fuel.  The  petitioner  stated 
that  firing  backup  fuels  in  PC  units  will 
become  more  frequent  and  prolonged 
than  in  the  past  bi?cause  of  FGD  system 
reliability  problems,  fuel  disruptions, 
and  fuel  price  variations.  According  to 
the  petitioner,  all  PC  units  are  equipped 
with  air  preheafers.  which  typically 
deliver  preheated  air  at  110  to  160  "C 
(400  to  600  "F)  for  combustion  of  both 
primary  and  backup  fuels.  Such  high  air 
temperatures,  which  increase  the 
formation  of  thermal  NO,,  restrict  the 
ability  of  units  with  volumetric  heat 
release  rates  below  720.000  J/sec-M' 
(70.000  Btu/hour-ft^)  to  meet  the  43  ng 
NO./J  (0.10  lb  NO./million  Btu)  heat 
input  NSPS  for  natural  gas  for  distillate 
oil  combustion.  Since  using  backup  fuel 
is  part  of  the  basis  for  the  SOi 
standards,  the  petitioner  stated  that  this 
requirement  must  be  considered  in  the 
NO.  standards  and  the  necessary  relief 
must  be  provided  in  the  form  of  a  higher 
NO,  emission  rate  for  PC  units  firing 
natural  gas  or  distillate  oil  with  air 
preheat 

Agency  Response:  Coal-fired  steam 
generating  units  inberenUy  have  larger 
furnace  volumes  than  oil-  and  natural 
gas-fired  units  with  equivalent  steam 
generating  capacities.  Because  of  the 
lower  beat  release  rates  in  these  larger 
furnace  volumes,  conversion  of 
atmospheric  nitrogen  to  NO.  while  firing 
backup  fuels  in  a  field-erected  PC-fired 
steam  generating  unit  is  lower  than  in  a 
smaller,  higher  heat  release  rate  steam 
generating  unit  designed  to  fire  natural 
gas  or  oil.  To  assure  that  proper 
combustion  conditions  are  achieved  to 
minimize  NO,  formation,  a  number  of 
NO,  reduction  techniques  are  available. 
These  techniques  include  reducing 
combustion  air  temperature  by  either 
total  or  partial  bypass  of  the  air 
preheater.  and  using  flue  gas 
recirculation,  overfire  air  ports,  and  low 
NO,  burners  to  fire  backup  fuels.  Data 
from  units  employing  staged  combustion 
burner  (SCB)  or  staged  combustion  air 
technology  indicate  that  these  controls 
can  meet  the  43  ng  NO,/)  (0.10  lb  NOJ 
million  Btu)  heat  input  limit  when  firing 
natural  gas  or  oil  in  units  with  heat 
release  rates  below  720.000  )/sec-m' 
(70.000  Btu/hour-ft3).  In  addition,  one 
low  NO,  burner  manufacturer  stated 
that  NO,  emissions  can  be  limited  to  43 
ng  NO./]  (0.10  lb  NO./million  Btu)  heat 
input  while  firing  natural  gas  if  the  unit 
heat  release  rate  is  less  than  770.000 )/ 
sec-m'  (75,000  Btu/hour-ft').  (See 
Docket  No.  A-79-02.  Docket  Hera  IV-B- 
14.) 
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Industrial  Held-erected  units  have 
heat  release  rates  well  below  these 
levels.  A  survey  of  such  units  installed 
between  1982  and  1988  identified  nine 
PC-fired  units.  (See  Docket  No.  A-83-27. 
Docket  Items  IV-f-4.  IV-J-5.  IV-J-7.  and 
IV-J-9.  and  IV-I-42.)  The  heat  release 
rates  for  these  units  ranged  from  140,000 
to  245.000 1/sec-m»  (13.500  to  23.700  Btu/ 
hour-ft').  Since  these  heat  release  rates 
are  substantially  below  the  upper  limits 
of  720.000  to  770,000  J/sec-m'  (70.000  to 
75.000  Bt'u/hour-ft»)  identified  above, 
NO.  emissions  can  be  reduoed  to  43  ng 
NOJI  (0.10  lb  NO./million  Btu)  heat 
input  or  less  through  use  of  the  above 
NO,  reduction  techniques  when  firing 
natural  gas  or  oil  as  a  backup  fuel. 
Accordingly,  there  is  no  basis  for 
granting  the  CIBO  request  for  a  higher 
NO,  limit  or  convening  a  proceeding  to 
reconsider  the  interrelationship  between 
the  PM/NO.  and  SOi  standards. 

C.  Projected  Environmental  and 
Economic  Impacts 

1.  Overstatement  of  Impacts 

Petitioner's  Comment  EPA  projected 
that  725  new  steam  generating  units 
with  heat  input  over  29  MW  (100  miUion 
Btu)  would  be  built  in  the  5-year  period 
following  proposal.  CIBO  stated  that 
this  number  is  too  high  (CIBO  contended 
that  250  new  units  are  more  likely,  of 
which  80  percent  are  replacement  units) 
and.  as  a  result,  the  projected  economic, 
environmental,  and  energy  impacts 
associated  with  the  PM/NO,  standards 
are  overstated.  The  petitioner  cited  the 
Agency's  own  "new  boiler  survey"  to 
support  its  contention.  The  petitioner 
contended  that  the  survey  shows  that 
the  number  of  "new"  steam  generating 
units  as  opposed  to  "replacement"  units 
was  overestimated,  that  purchase  of 
replacement  units  is  discretionary,  and 
that  the  impact  of  the  standards  will  be 
to  further  reduce  the  number  of 
replacement  units  during  the  period 
modeled,  given  the  high  cost  of 
complying  with  the  standards.  Thus, 
CIBO  argued  that  the  projected  emission 
reductions  achieved  by  the  standards 
are  significantly  overestimated. 

Agency  s  Response:  As  explained  in 
the  response  to  comments  in  the  SOi 
rulemaking  (see  e.g.,  52  FR  47826), 
several  factors  suggest  that  1984 
estimates  of  steam  generating  unit 
population  and  total  "new"  emissions 
were  high.  These  estimates  of  new 
steam  generating  units  were  based  on 
U.S.  Department  of  Energy  projections 
made  in  the  late  1970's.  (See  e.g.,  BID, 
Volume  4.)  As  the  Agency  explained. 
however,  any  change  in  the  overall 
balance  between  the  costs  and  benefits 
and.  hence  the  reasonableness  of  the 


standard,  depends  on  the  relative 
change  in  both  costs  and  benefits.  If 
EPA  has  overestimated  the  number  of 
new  units  subject  to  the  standard,  then 
both  the  costs  as  well  as  the  emission 
reductions  (i.e.,  benefits)  of  the  standard 
decrease.  EJPA's  conclusion  as  to  the 
standard  would  remain  valid  even  if 
CIBO's  estimates,  or  lower  ones,  proved 
more  accurate. 

The  total  number  of  new  steam 
generating  units  and  the  percentage  of 
these  units  that  are  replacements  was 
examined  in  the  "new  boiler  survey." 
The  survey  results  suggest  that  about 
half  of  all  unit  installations  fit>m  1981  to 
1984  represented  replacements  of 
existing  units.  However,  for  four 
reasons,  the  fact  that  a  significant 
number  of  new  units  are  replacements 
for  existing  units  does  not  support 
CIBO's  claims  that  lower-than-projected 
emissions  reduction  compel 
reconsideration.  First,  replacement 
capacity  may  simply  displace  existing 
capacity  in  an  accounting  sense,  but  it 
represents  new  capacity  under  section 
111  of  the  Clean  Air  Act.  Therefore,  the 
petitioner's  exclusion  of  replacement 
capacity  from  its  calculations  of 
baseline  emissions  increases  is  not 
warranted.  Second,  the  suggestion  that 
replacement  should  not  be  counted 
because  it  is  discretionary  and  might  be 
deferred  is  unfounded.  Deferring 
replacement  is  simply  replacement 
displaced  in  time  to  a  later  date.  Third, 
the  "new  boiler  survey"  results  indicate 
that  the  decision  to  install  new  steam 
generating  units  is  not  significantly  cost 
sensitive  ip  the  range  of  cost  increases 
anticipated  by  the  Agency.  Fourth,  with 
respect  to  projected  post-NSPS  emission 
levels,  many  of  the  replaced  units  are 
not  retired  but  continue  in  service. 

2.  Legal  Basis  for  and  Economic  Impacts 
of  Controls  on  Electric  Utility  Auxiliary 
Steam  Generating  Units 

Petitioner's  Comment  In  their 
petitions,  UARG  and  the  Zimmer 
owners  argued  that  Subpart  Db  should 
not  apply  to  auxiliary  utility  steam 
generating  units  that  are  used  to  assist 
in  start-up  and  shutdown  of  the  main 
steam  generating  unit  because  these 
units  are  not  significant  contributors, 
operate  at  very  low  capacity  factors,  use 
oil  or  natural  gas.  operate  intermittently, 
and  are  located  in  rural  areas.  The 
petitioners  also  contended  that  any 
standards  for  PM/NO.  would  result  in 
excessive  cost  impacts  on  electric  utility 
auxiliary  steam  generating  units  relative 
to  units  operated  at  higher  capacity 
factors.  According  to  the  petitioners,  the 
standards  would  also  have  minimal 
impact  on  reducing  PM  and  NO. 
emissions  beyond  those  achieved  by 


current  unit  designs.  Therefore,  the 
petitioners  recommended  that  the  final 
standards  be  amended  to  either  (1) 
exempt  utility  auxiliary  steam 
generating  units  from  the  standards;  (2) 
adopt  a  capacity  factor  cut-off  for  the 
promulgated  standards  and  establish 
di^erent  levels  of  control  for  units  that 
operate  at  very  low  annual  capacity 
factor  levels,  such  as  10  percent  or  less; 
or  (3)  reduce  the  burden  imposed  by 
NO.  monitoring  requirements  on  steam 
generating  imits  that  operate  at  very  low 
annual  capacity  factors.* 
,    Agency  Response:  As  the  Agency 
stated  in  its  )une  19, 1984,  proposed  rule 
(49  FR  25156).  all  steam  generating  units 
with  a  heat  input  capacity  greater  than 
29  MW  (100  million  Btu/hour)  (other 
than  those  units  subject  to  Subpart  Da) 
were  included  within  the  Subpart  Db 
rule  (51  FR  42794).  The  Agency  included 
very  low  capacity  factor  units  on  the 
basis  that  the  design  of  these  units  and 
control  technologies  for  emission 
reductions  are  similar,  irrespective  of 
capacity  factor.  As  was  noted  in  the 
final  rule,  "there  is  no  requirement  thai 
each  subcategory  of  a  listed  category  or 
each  individual  source  within  a  listed 
category  also  be  a  significant 
contributor."  (See  51  FR  42795;  see  also 
51  FR  42772.)  It  was  thereby  determined 
that  auxiliary  utility  steam  generating 
units  are  subject  to  Subpart  Db. 

The  Agency  does  not  agree  that  the 
criteria  set  forth  by  UARG  and  the 
Zimmer  owners  provide  a  basis  for  EPA 
to  subcategorize  utility  auxiliary  steam 
generating  units.  No  doubt  there  are 
multiple  bases  upon  which  Subpart  Db 
steam  generating  units  could  be 
subcategorized.  Criteria  such  as 
ownership  and/or  the  existence  of 
companion  base  load  units  (i.e..  units 
owned  by  utilities,  or  units  auxiliary  to 
base  load  units)  do  not  seem  to  be 
functionally  useful.  An  exemption  for 
rural  settings  is  inconsistent  with  the 
concept  of  section  111.  which 
contemplates  national  standards  and 
does  not  distinguish  among  regions 
based  on  air  quality  achieved.  Capacity 
factor,  although  related  to  the  level  of 
emissions,  is  unsuitable  as  a  basis  for 
exemption  from  all  standards  where 
emission  control  remains  cost  effective; 
as  the  final  rule  recognizes,  however. 


^  The  Zimmer  owners  also  contended  itial  seclion 
in|n  bare  EPA  from  determining  that  utility 
auxiliiiry  steam  generating  units  are  within  the 
category  of  units  subject  to  Subpart  Db  and. 
simultaneously,  in  regulating  such  units,  section 
lU(f)  requires  that  EPA  establish  a  list  of  mayot 
stationary  source  categories  and  establish  deadlines 
for  regulation.  The  Zimmer  owners  do  not  explain 
their  interpretation  of  section  111(f).  On  its  face, 
section  111(f)  contains  no  such  l>ar. 
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capacity  factor  is  an  appropriate 
criterion  for  exemption  where  enisuon 
control  is  not  cost  effective. 

As  discussed  io  a  separate  ralemaking 
notice  published  today  elsewbere  in  the 
Federal  Register,  the  Administrator, 
under  his  discretioiuiry  authority,  is 
proposing  to  amend  the  NO, 
performance  testing  and  monitoring 
requirements  for  steam  generating  units 
that  operate  at  very  low  annual  capacity 
factors  (less  than  10  percent)  and  that 
fire  natural  gas.  distillate  oil  or  low 
nitrogen  residual  oil  (either  akne  or  in 
combination).  The  proposed  n\e 
imposes  less  burdensome  performance 
testing  and  monitoring  requirements  on 
large  steam  generating  units  and 
exempts  small  steam  generating  units 
from  the  NO,  standards. 

The  Agency  also  does  not  agree  that 
auxiliary  utflity  steam  generating  units 
should  be  exempted  from  the 
performance  standards  for  PM  and  NO, 
on  the  basis  that  minimal  emissioo 
reductions  will  be  achieved.  Althoi^ 
most  auxiliary  utility  units  may  be 
designed  to  fire  oils  with  PM  emission 
potentials  of  less  than  43  ng/J  (aiO  lb/ 
million  Btu)  and  may  be  equipped  with 
low  NO,  burners,  the  performance 
standards  provide  a  "cap*"  to  assure  that 
these  units  are  operated  in  a  manner 
that  minimizes  emissions.  Establishment 
of  performance  standards  as  a  "cap"  to 
limit  future  emissions  is  a  valid  exercise 
of  regulatory  authority. 

D.  "New  Boiler  Survey" 

Consideration  of  New  Information 
Gathered  in  the  "New  Boiler  Survey." 

Petltloaer's  Comments:  CIBO  staled 
that  EPA  reco^ized  the  importance  of 
steam  generating  unit  replacement  when 
it  announced  that  it  had  initiated  «  "new 
boiler  survey"  to  gather  information 
regarding  the  impact  of  the  NSPS  on 
new  steam  generating  unit  construction 
and  refurbishment  (SI  FR  16586J.  The 
petitioner  contended  that  many  new 
steam  generating  imits  are  replacements 
for  existing  units  and.  in  most  cases, 
these  new  units  represent  discretionary 
expenditures  by  unit  owners.  As  a 
result,  if  the  cost  of  a  new  unit  is  too 
high,  the  owner  will  continue  to  use  the 
existing  unit.  Because  existing  units 
frequently  have  higher  emission  rates 
than  new  units,  failure  to  install  new 
units  will  result  in  higher  emission  levels 
aod  fewer  reductions  than  claimed  by 
the  Agency.  The  petitioner  contended 
that  EPA  should  recalculate  the  net 
reduction  in  emissions  from  steam 
generating  unit  replacement  in  its 
analysis  and  modify  the  fiaa4  rule  to 
encourage  economic  replaoenient  of 
higher  emitting,  existing  units. 


Agency  Reponse:  Two  questions  are 
relevant  here:  First  what  is  the  impact 
otf  the  PM/NO,  standards  on  the  rate  of 
steam  generating  unit  installations:  and 
second,  what  are  the  impHcations  of  the 
"new  boiler  survey"  for  the  PM/NO, 
rule.  Regarding  the  first  of  these 
questions,  the  "new  boiler  survey"  was 
conducted  in  response  to  pubHc 
comments  on  the  proposed  SOj 
standards.  It  focnsed  on  collecting  data 
about  the  reasons  new  mrits  are 
installed,  the  extent  to  which  new  units 
may  be  replacements  for  existing  units, 
and  the  impact  of  new  units  on  overall 
SOj  emisssions.  The  survey  did  not 
directly  examine  PM/NO,  emissions. 
However,  based  on  the  survey  data  and 
earlier  analyses  of  the  cost  of  PM  and 
NO,  control  techniques,  the  impact  of 
the  PM/NO,  standards  on  replacement 
of  existing  steam  generating  units  is 
considered  minimal  because  of  the  small 
cost  of  the  PM/NO,  standards  on  new 
units. 

As  to  the  second  question,  EPA's 
analysis  of  the  "new  boiler  survey" 
results  confirms  the  need  for  PM/NO, 
controls.  It  may  weD  be  true,  as  the 
petitioner  contends,  that  PM  and  NO, 
emission  rates  for  individual  new  units 
will  be  lower,  even  absent  an  NSPS. 
than  for  existing  units  of  equal  size  and 
fuel  use  patterns.  However,  the  level  of 
reductions  fixim  individual  units  that 
would  occur  in  the  absence  of  an  NSPS 
is  less  than  the  emission  reductions 
resulting  from  the  promulgated 
standards. 

The  argument  that  NSPS^duced 
delays  in  steam  generating  unit 
replacement  will  resuh  in  higher 
aggregate  emissions  is  not  supported  by 
analysis.  (See  Docket  A-83-27,  Docket 
Item  IV-A-4.)  Based  on  unit 
replacement  data  from  the  "new  boiler 
survey"  and  the  PM  and  NO,  emission 
levels  expected  from  existing  and  NSPS- 
controUed  new  steam  generating  units, 
aggregate  emissions  irom  existing  and 
new  steam  generating  units  at  facilities 
covered  by  the  survey  will  increase  after 
installation  of  new  units  even  with  the 
NSPS.  For  PM,  the  aggregate  increase 
was  roughly  30  percent  relative  to  the 
level  occurring  prior  to  new  unit 
installation.  For  NO,,  the  aggregate 
emissions  almost  doubled.  This  result- 
higher  aggregate  emission  despite  lower 
emission  rates  from  individaai  units — is 
caused  primarily  by  emission  increases 
from  new  units  installed  for  new 
applications  that  substantially  exceed 
the  emission  reductions  from  facilities 
where  repiacements  oocurred.  Adoption 
of  less  stringent  emission  control 
requirements  for  new  units  wookl  resuh 
in  even  greater  increases  in  aggregate 


PM  and  NO,  emissions.  As  a  result, 
promulgation  of  an  NSPS  with  stringml 
emission  limits  is  essential  if  aggregate 
emissions  of  PM  and  NO,  are  to  be 
minimized. 

E.  IFCAM  National  Impacts  Model 

Validity  of  the  Model 

Petitioner's  Comment  CIBO  claimed 
that  the  Industrial  Fuel  Choice  Analysis 
Model  (IFCAM)  EPA  used  to  forecast 
industrial  steam  generating  unit  sales 
has  serious  shortcomings.  The  model  is 
based  on  historical  data  from  a  period  of 
chaotic  energy  prices  and  large  cost 
differentials  between  high  cost  fuels 
(such  as  natural  gas  and  fuel  oil]  and 
low  cost  fuels  (such  as  coal  and  waste 
fuels).  The  petitioner  stated  that  the 
previous  behavior  of  steam  generating 
unit  owners  in  conserving  energy  and 
swi  idling  fuels  would  not  be  repeated 
today  because  of  the  large  decline  of 
natural  gas  and  fuel  oil  prices  relative  to 
those  for  coal  and  waste  fuels. 
According  to  the  petitioner,  the  IFCAM 
model  must  be  revalidated  using  the 
steam  generating  unit  sales  results 
contained  in  the  "new  boiler  survey" 
and  energy  prices  for  the  period  in 
question,  allowing  for  appropriate 
decision  lead  times.  The  petitioner 
stated  that  the  IFCAM  model  should  not 
be  used  for  regulatory  analyses  until  this 
revahdatioo  has  been  accomplished.  If 
the  IFCAM  projections  cannot  be 
vahdated.  the  petitioner  staled  that  they 
must  be  disregarded  and  new  data 
developed. 

Agency  Reponse:  The  petitioner 
appears  to  misunderstand  the  design 
and  operation  of  IFCAM.  IFCAM  is 
simply  a  "least  cost"  economic  choice 
model  designed  to  aid  in  examining  the 
impact  of  alternate  regulatory  standards 
on  new  industrial  steam  generating 
units.  Key  economic  parameters  (such  as 
the  estimated  growth  in  national 
industrial  energy  demand  and  projected 
prices  for  coal,  oil  and  natural  gas)  are 
inputs  to  the  model  and  reflect  projected 
economic  conditions  in  the  future.  For 
eadi  ahemate  regtilatory  standard. 
IFCAM  uses  the  projected  fuel  prices 
and  total  industrial  energy  denwnd  to 
evaluate  steam  production  costs  for  new 
industrial  units  spanning  a  range  of 
sizes,  capacity  factors,  and  fuelbs.  and 
then  selects  the  steam  generating  unit 
and  fuel  combination  with  the  lowest 
after-tax  costs  over  the  useful  life  of 
each  unit.  The  results  of  these  fuel 
choice  selections  for  each  new  steam 
generating  unit  are  then  added  together 
to  estimate  the  total  costs,  emissions, 
and  fuel  use  associated  with  the 
alternate  regulatory  standard. 
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Consequently,  the  impacts  of  alternate 
regulatory  standards  are  projected  by 
IFCAM  based  on  the  input  values  for 
projected  fuel  prices,  projected 
industrial  energy  demand,  and  specified 
regulatory  requirements.  The  results 
obtained  from  IFCAM.  therefore,  are  not 
based  on  the  "past."  but  are  based  on 
projections  of  the  "future." 

III.  Petitioos  Submitted  Concerning  die 
SOi  Standards 

A.  Legal  Basis  for  Establishing  the  SOt 
Standards 

1.  Consistency  of  the  SOi  Standards 
with  Congressional  Intent 

Petitioner's  Comment:  CIBO 
supplemented  its  petition  for 
reconsideration  with  contentions  that 
the  SOi  standard  is  inconsistent  with 
Congressional  intent  in  enacting  the 
1977  amendments  to  the  CAA.  The 
essence  of  CIBO's  contentions  is  that 
Congress  enacted  the  section  111 
percent  reduction  requirement  to  ensure 
that  new  sources  do  not  switch  to 
natural  gas  to  avoid  the  application  of 
control  technology.  CIBO  contends, 
however,  that  the  percent  reduction 
requirement  included  in  the  SOt 
standard  will  encourage  new  sources  to 
switch  from  coal  to  natural  gas.  The 
result,  therefore,  is  to  circumvent  the 
statute.  (The  Department  of  Commerce 
also  submitted  comments  on  this  point.) 

Agency  Reponse:  The  petitioner's 
contentions  that  the  SOi  standard  is 
inconsistent  with  Congressional  intent 
are  without  merit.  The  petitioner 
misinterprets  section  111.  Followed  to 
their  logical  conclusions,  these 
contentions  mean  that  the  Agency 
should  have  either  not  adopted  any 
percent  reduction  requirement  at  all.  or 
adopted  a  percent  reduction 
requirement  that  applied  to  all  fuels 
(e.g..  coal.  oil.  natural  gas.  wood,  etc.). 

An  SOi  standard  for  fossil  fuel-fired 
stationary  sources  without  any  percent 
reduction  requirement  is  inconsistent 
with  the  explicit  language  of  Section  111 
as  it  was  amended  by  Congress  [see 
CAA  111(a).  H.R.  Rep.  No.  95-294  95th 
Cong..  1st  Sess.  188  (1977)  "Conference 
Report'  reprinted  in  "Legislative  History 
of  the  Clean  Air  Act  Amendments  of 
197r'.  Volume  4.  at  2655  "Legislative 
Mistory").  If  the  Agency  had  adopted  an 
SOi  standard  including  only  a  mass 
emission  limit,  sources  could  have 
avoided  the  application  of  any  control 
technology  simply  by  burning  oil  or  low 
sulfur  coal. 

An  SOi  standard  with  a  percent 
reduction  requirement  applied  to  all 
fuels,  including  fuels  such  as  natural 
gas.  very  low  sulfur  oil.  wood.  etc..  may 
also  be  inconsistent  with  the  explicit 


language  of  section  111,  which  requires 
the  Agency  to  consider  costs.  If  the 
Agency  had  adopted  an  SOi  standard 
applying  the  percent  reduction 
requirement  to  all  fuels,  unreasonably 
high  costs  would  have  been  imposed  on 
a  number  of  new  sources  firing  fuels 
such  as  natural  gas,  very  low  sulfur  oil. 
wood.  etc. 

EPA  reads  the  percent  reduction 
requirement  in  section  111  as  tempered 
by  the  requirement  that  technology  be 
the  "best  technological  system  of 
continuous  emission  reduction  which 
(taking  into  consideration  the  cost 
*•*)•**  has  been  adequately 
demonstrated."  Thus,  a  percent 
reduction  requirement  need  not  be 
applied  to  certain  types  or  classes  of 
sources  if  the  impacts  associated  with 
imposing  this  requirement  would  be 
unreasonable.  Consequently,  the 
Agency  made  a  thorough  analysis  of  the 
potential  impacts  of  imposing  the 
percent  reduction  requirement  on 
various  types  and  classes  of  sources. 
Based  on  this  analysis,  the  Agency 
included  exemptions  from  the  percent 
reduction  requirement  where  the 
impacts  of  imposing  this  requirement 
would  have  been  unreasonable.  The 
final  SOi  standard,  therefore,  is 
reasonable  and  this  approach  represents 
a  reasonable  way  to  harmonize  the  twin 
requirements  of  Section  111  to  include 
percent  reduction  requirements  and  to 
consider  costs. 

Finally,  even  in  the  absence  of  the 
SOi  standard,  economic  factors 
unrelated  to  the  standards,  such  as  the 
relative  price  between  coal,  oil,  and 
natural  gas.  are  likely  to  have  more 
impact  on  the  choice  of  fuel  for  a  new 
industrial-commercial-institutional 
steam  generating  unit  than  the  SO* 
standard. 

Z.  Impacts  of  the  SOi  Standard  on  the 
Natural  Energy  Policy 

Petitioner's  Comment:  CIBO  claimed 
that  the  SOx  standard  is  inconsistent 
with  national  energy  policy  in  that  it 
fails  to  encourage  the  use  of  coal, 
threatens  a  balanced  energy  supply,  and 
reduces  the  incentive  for  companies  to 
develop  clean  coal  technologies.  (The 
Department  of  Energy  and  the 
Department  of  Commerce  also 
submitted  comments  on  this  point.) 

Agency  Response:  The  petitioner's 
comments  are  a  repetition  of  comments 
submitted  to  the  Agency  during  the 
public  comment  period  following 
proposal  of  the  SOi  standards.  At  worst, 
as  discussed  in  the  "Summary  of 
Regulatory  Analysis,"  the  proposal 
notice  (51  FR  22384).  Volume  4  of  the 
Background  Information  Document,  and 
the  promulgation  notice  (52  FR  47826), 


the  SOt  standard  will  have  only  a  very 
small  impact  on  the  overall  mix  of  fuels 
consumed  to  satisfy  national  energy 
demands.  Thus,  the  standard  will  not 
cause  a  significant  change  in  national 
energy  supplies  nor  will  it  threaten 
national  energy  security. 

To  illustrate  this  fact,  under  the  worst 
case  scenario  examined  by  the  Agency, 
about  600  new  coal-,  oil-  or  gas-fired 
industrial-commercial-institutional 
steam  generating  units  are  projected  to 
be  sold  over  the  5-year  period  between 
1986  and  1990.  These  new  units  will 
result  in  total  fuel  consumption  of 
roughly  550  P)/year  (520  trillion  Btu/ 
year)  in  1990.  Even  if  all  this  energy 
consumption  were  satisHed  by  coal  it 
would  represent  less  than  3  percent  of 
total  United  States  coal  consumption  in 
1988.  Similarly,  if  all  this  energy 
consumption  were  satisfied  by  oil  or 
natiu-al  gas,  it  would  represent  less  than 
2  percent  or  3  percent,  respectively,  of 
total  oil  or  natural  gas  consumption  in 
1986. 

Not  all  this  increased  energy 
consumption  in  new  industrial- 
commercial-institutional  steam 
generating  units,  of  course,  will  be 
satisfied  by  a  single  fuel,  such  as  natural 
gas  or  oil.  Furthermore,  the  Agency's 
projections  of  sales  of  new  steam 
generating  units  are  quite  likely  to  be 
overestimated,  as  the  petitioner  has 
pointed  out.  Consequently,  the  impact  of 
the  SOt  standard  on  changes  in  the 
national  energy  mix  of  coal,  oil,  and 
natural  gas  will  be  even  less  significant 
than  these  figures  might  indicate. 

The  Agency  acknowledges  that  some 
fuel  switching  to  natural  gas  may  occur 
as  a  result  of  the  SOt  standard.  As 
discussed  in  Volume  4  of  the 
Background  Information  Document  and 
the  promulgation  notice  (52  FR  47826). 
this  fuel  switching,  however,  will  be 
small  compared  to  the  amount  of  fuel 
switching  that  is  likely  to  occur  as  a 
result  of  the  current  low  price  of  natural 
gas.  The  impact  of  the  SOi  standard  on 
the  difference  in  co8t"between  firing  coal 
or  firing  natural  gas  in  a  new  steam 
generating  unit  is  small  compared  to  the 
impact  of  current  natiu-al  gas  prices. 
Even  in  the  absence  of  the  SOt 
standard,  with  current  low  natural  gas 
prices  few  new  steam  generating  units 
are  likely  to  select  coal  over  natural  gas. 

Finally,  as  also  discussed  in  the 
proposal  notice  (51  FR  22384).  Volume  4 
of  the  Background  Information 
Document,  and  the  promulgation  notice. 
(52  FR  47828),  in  developing  the  SOt 
standard  the  Agency  recognized  that  the 
standard  and,  in  particular,  the 
requirement  to  achieve  a  90  percent 
reduction  in  SOt  emissions,  could  hinder 
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the  development  of  some  new  clean  coal 
technologies.  The  potential  risk  of 
failure  that  might  be  associated  with 
using  a  new  technology  to  achieve  such 
a  high  percent  reduction  requirement 
could  be  sufficient  in  some  cases  to 
deter  the  use  of  that  technology.  Yet  it  is 
only  through  new  technologies  that 
better  and  less  expensive  means  of 
controlling  SO*  emissions  can  be 
developed. 

Although  development  of  new 
technologies  should  be  encouraged,  it  is 
not  reasonable  to  permit  the  use  of  new 
technologies  if  use  of  these  technologies 
would  lead  to  SOi  emissions  grossly  out 
of  balance  with  what  emissions  would 
have  been  if  a  conventional  technology 
had  been  used.  Thus,  to  encourage  the 
development  of  new  technologies  that 
show  promise  of  achieving  levels  of 
performance  comparable  to  those  of 
existing  technologies,  but  ensure  that 
SOt  emissions  are  not  grossly  out  of 
balance  with  what  they  would  have 
been  if  a  conventional  technology  had 
been  used,  provisions  were  included  in 
the  SOt  standard  that  require  a  50 
percent  reduction  in  SOt  emissions  horn 
new  technologies  and  limit  SOt 
emissions  to  260  ng  SOt/J  (06  lb  SOt/ 
million  Btu).  This  percent  reduction 
requirement  is  low  enough  to 
substantially  reduce  the  risk  of  failure 
associated  with  achieving  it  and  the  260 
ng  SOt/I  (0.6  lb  SOt  million  Btu) 
emission  limit  ensures  that  SOt 
emissions  from  a  source  using  a  new 
technology  will  not  be  grossly  out  of 
balance  with  what  SOt  emissions  would 
have  been  if  a  conventional  technology 
had  been  used. 

B.  Projected  Economic  Impacts 

1.  Cost  E^ectiveness  of  a  130  ng  SOt/J 
(0.30  lb  SOt/million  Btu)  Heat  Input 
Emission  Limit  on  Electric  Utility 
Auxiliary  Steam  Generating  Units  at  the 
Zimmer  Owners'  Generating  Station 

Petitioner's  Comment  The  Zimmer 
owners  stated  that  EPA  did  not  consider 
the  full  costs  associated  with  meeting  a 
130  ng  SOi/j  (0.30  lb  SOt/million  Btu) 
heat  input  emission  limit  for  its  two  very 
low  capacity  factor  auxiliary  utihty 
steam  generating  units.  The  petitioner 
stated  that  the  exemption  from  the 
percent  reduction  requirement  for  oil- 
fired  units  with  a  maximum  annual  heat 
input  capacity  of  30  percent  and  less 
was  meaningless  when  their  very  low 
capacity  auxiliary  units  must  also  meet 
the  130  ng  SOt/J  (0.30  lb  SOt/million 
Btu)  heat  input  emission  limit. 

The  petitioner  contended  that  the  full 
costs  of  meeting  a  130  ng  SOx/J  (0.30  lb 
SOt/million  Btu)  heat  input  standard  at 
its  two  auxiliary  units  are  grossly 


disproportionate  to  the  benefits 
achieved  (i.e.,  Mg  (tons)  of  SO> 
removed).  For  these  units,  either  very 
low  sulfur  oil  must  be  bumed  in  both  the 
main  unit  and  the  auxiliary  units  or  a 
separate  oil  handling  system  must  be 
installed  for  the  auxiliary  units. 
According  to  the  petitioner,  the  separate 
handling  system  would  cost  a  total  of 
$225.000/year,  or  $13.000/Mg  ($11300/ 
ton)  of  SOt  removed,  whereas  burning 
very  low  sulfur  oil  in  both  the  main  unit 
and  auxiliary  units  would  cost  a  total  of 
$igaOOO/year,  or  $11.000/Mg  ($10,000/ 
ton)  of  SOi  removed.  As  a  result  of  these 
unreasonable  cost  impacts,  the 
petitioner  recommended  that  very  low 
capacity  factor  auxiliary  units  be 
excluded  altogether  from  regulation 
under  Subpart  Db  standards. 

Agency  Response:  The  130  ng  SOt/J 
(0.30  lb  SOt/million  Btu)  heat  input 
emission  limit  for  steam  generating  units 
exempt  from  the  percent  reduction 
requirement  was  established  based  on 
an  assessment  of  the  emissions  and 
costs  of  very  low  sulfur  oils.  In 
establishing  an  NSPS,  the  Agency 
determines  the  best  technology 
available,  considering  costs  and  other 
factors,  for  the  category  of  sources 
affected  by  the  standard.  This  approach 
does  not  mean  that  every  source 
affected  by  the  standards  will  incur  the 
same  costs  of  compliance.  Some 
individual  facilities  subject  to  the 
standards  may  experience  higher  cost. 
In  other  words,  in  setting  standards  for 
new  sources  the  Agency  takes  costs  into 
account  for  the  category  of  sources 
considered  as  a  whole,  not  cost  for 
every  particular  facility  that  might  be 
affected. 

Nevertheless,  EPA  reexamined  the 
cost  effectiveness  of  the  promulgated 
SOt  standard  based  on  the  Zimmer 
owners'  specific  situation  and  concluded 
that  even  in  their  situation  the  costs  are 
reasonable. 

Of  the  two  compliance  alternatives 
identified  by  the  Zimmer  owners,  the 
lower  cost  alternative  is  to  use  very  low 
sulfur  oil  in  both  the  main  steam 
generating  unit  [which  is  permitted  to 
fire  oil  with  an  emission  potential  of  240 
ng  SOt/J  (0.55  lb  SOt/million  Btu)]  and 
the  auxiliary  units,  which  are  subject  to 
these  standards.  Based  on  the  projected 
emission  reductions  from  only  the 
auxiliary  units  [estimated  at  17  Mg/year 
(19  tons/year)],  the  petitioner  estimated 
that  the  cost  effectiveness  of  SOt 
reductions  would  be  $11,000/Mg 
($10,000/ton).  However,  it  is 
inappropriate  to  exclude  the  emission 
benefits  of  using  very  low  sulfur  oil  in 
the  main  units.  When  these  emission 
reductions  are  included,  the  cost- 


effectiveness  level  is  roughly  $3.700/Mg 
($3,400/ton)  of  SOt,  which  is  considered 
reasonable. 

Further,  these  calculations  are  based 
on  a  fuel  premium  that  the  Zimmer 
owners  believe  may  exist  between  130 
and  240  ng  SO,/)  (0.30  and  0.55  lb  SOt/ 
miUion  Btu)  oil  of  six  cents  per  gallon. 
Based  on  a  review  of  available  data  on 
fuel  sulfur  price  premiums  in  the  areas 
surrounding  the  Zimmer  station,  this 
premium  appears  overstated.  In  fact 
this  review  identified  little,  if  any, 
premium  in  the  price  between  130  and 
240  ng  SOt/J  (0.30  and  0.55  lb  SOt/ 
million  Btu)  oils.  As  a  result  the  actual 
cost-effectiveness  level  could  be 
considerably  lower  than  the  value 
calculated  above. 

2.  Exemption  for  Noncontinental  Areas 

Petitioner's  Comment  CIBO 
contended  that  the  exemption  of 
industrial  steam  generating  units  from 
the  90  percent  SOt  reduction 
requirement  in  noncontinental  areas 
was  arbitrary.  According  to  the 
petitioner,  the  Agency  provided  this 
limited  exemption  due  to  the 
unavailability  of  natural  gas  in 
noncontinental  areas.  The  petitioner 
argued  that  the  distinction  between 
facihties  in  continental  and 
noncontinental  areas  is  not  supportable, 
considering  that  steam  generatir>g  unit 
owners  in  some  areas  of  the  continental 
United  States  also  have  difficulties  in 
obtaining  natural  gas. 

Agency  Response:  Tlie  petitioner's 
contention  is  a  moot  point.  Little  or  no 
coal  is  burned  in  steam  generating  units 
loaded  in  noncontinental  areas.  Thus. 
the  exemption  for  noncontinental  areas 
in  the  final  rule  applies  in  practice  only 
to  steam  generating  units  burning  very 
low  sulfur  oil.  The  final  standard, 
however,  also  exempts  all  steam 
generating  units  firing  very  low  sulfur  oil 
from  the  percent  reduction  requirement 
no  matter  where  they  are  located.  In 
effect  therefore,  the  exemption  sought 
by  CIBO  has  already  been  granted  in  the 
existing  rule.  To  extend  this  exemption 
for  oil-fired  units  to  coal-fired  units  in 
the  continental  United  States,  would 
present  statutory  difficulties.  Congress 
plainly  intended  that  the  Agency  utilize 
percentage  reduction  standards  where 
appropriate  given  other  statutory 
constraints,  including  the  obligation  to 
consider  costs  and  other  environmental 
impacts. 

3.  Failure  to  Analyze  Economic  Impacts 
on  the  Paper  Industry 

Petitioner's  Comment  API/NFPA 
stated  that  when  compared  to  the  seven 
other  major  steam-using  industry  groups 
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industry  ranked  first  in  industsiil 
generaliaf  uai*  tmaA  bitl 
Howevtt,.  0A  perfofna4 
imparl  a—iyts  lat  only  mx  oI  tits* 
inditsthn.  aauttiaf  ••  analjM*  •<  ike 
paper  iuAMtsy.  Accwding  to  (W 
peMianat.  tMck  ••  Mwitysis  af  tkr  i 
industry  wwsaki  kawriaveaicd 
infomatiaA  aWul  Iha  impact  al  ll» 
standard  on  tlM  papar  ii 

AgenejrMtsifmmor'nm 
impacts  aaaignw  ol  NGPS  far 
steam  ggnwwhHg  aaita  waa  coadocted  in 
txto  phaaw.  iWirit  phase  facaacdaa 
major  staaoHMiasMbstries.  Usiag 
aggregate  acoaonic  crileha  to 
characterize  each  industry 
analysts,  this  phase  of  the  analysis 
examined  the  potential  impact  of  NSPS 
OQ  industry  averagr  steam  coats  aad 
product  pricat.  aad  tha  abibty  of  the 
industry  to  peas  increased  costs  Eorward 
to  the  consumer  or  to  absorb  inoeased 
costs  due  to  iMgh  prafitability. 

The  secaad  phase  of  the  analysis 
focused  on  selected  iadusthes 
considered  likdy  to  experience  the  most 
severe  ecooomtc  onpacts.  Industries 
were  selected  for  thia  phase  of  the 
analysis  baaed  on  several  crtieria:  (t) 
Results  from  the  first  phase  of  the 
aaalysis  iadicated  further  analysis  was 
appropriate:  (2)  manufacturing 
operations  within  an  iadustry  were 
considered  anusuaily  steam-inteostve: 
or  (3)  the  steam  generating  unit  capaeily 
within  an  industry  was  characterizad  by 
unusually  tow  utilization  factors.  Using 
model  plants  and  model  firms 
representative  of  those  fomid  within 
eaicb  inrtaslgt  selected  for  analysis,  thia 
phoaa-af  ito aaalysis  examined  the 
polanttoi  impacts  of  NSP&  oQ  product 
prices  and  profitability  at  the  plant  levet" 
and  capital  availability  at  the  firm  levcL 

The  pulp  aad  pafiar  indaatry  waa  oae 
of  tbe  iadaatries  examined  m  die  first 
phase  of  Ma  aaalysia.  The  resahs. 
however,  iadfaatod  that  the  poleatiai 
iaipacts  af  NSPS  aa  dda  iaduatry  were 
small  aaddiaifvlfaeraBatjraiaof  this 
industry  waa  not  wamnAad  in  Iba 
second  pbase  el  diis  analysis.  Alibeugib 
a  nnior  steam  coaaaming  iadastyy;  most 
of  die  ataaaa  aaad  m  Ibe  pulp  aad  papar 
indaatry  far  patping. 
paper  makiagiageaerated  by 
fuela.  saeb  aa  black  liqaar  and  woed> 
which  are  aa*  sa^act  to  the  SOb 
standards.  Combustion  of  oil  andeoaim 
the  pulp  and  paper  industry  may 
contribute  less  than  one-third  of  the 
total  steam  requirements  for  this 
industry.  Thereibra^  Ibe  potantiat  bapact 
of  Ibe  NSV&  OB  steam  coats  aid 
prices  is 
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therefore.  Ihia  iaduatry  aras  act 
exaasinad  in  the  second  pbaaa  of  the 
analysis.  k»  any  case.  Ibe  petittoner  gave 
no  indicadoa  of  baw  saeb  an  analysis 
would  change  the  aateomc  of  Ibe 
standard.  Conae^aantly.  tba  Agawcy 
finds  no  basis  far  lecoosidefing  the 
standards. 

4.  Inadequate  Analysis  of  the  Economic 
Impact  ck  Start-Up,  Shutdown,  and 
Malfunction  Provisions 

Petitioner's  Comment  API/NFPSalso 
contendM  tliat  start-up,  shutdown,  and 
malfunction  provisions  are  needed  far 
the  standards  because  methods  of 
compliance  with  the  standards  during 
these  periods  are  not  always  available 
or  are  too  expensive  for  many  new 
paper  industry  facilities.  The  petitioner 
contended  that  EPA  had  abandoned  its 
earber  position  that  emissions  during 
periods  of  start-up.  shutdown,  or 
malfunction  would  be  minimized  by 
relying  on  spare  capacity.  Hae  petitioner 
added  that  the  Agency  now  relies  on  the 
ability  of  units  to  switch  to  very  low 
sulfur  oil  or  natural  gas  during  such 
periods. 

The  petitioner  stated  that  many  paper 
mills  cannot  obtain  natural  gas  and  that 
0.3  weight  percent  sulfor  oil  is  not 
readily  available  in  many-  areas  of  the 
country,  per  tit  Bier  ly  in  noncoastal 
areas.  The  petitioner  contended  that  the 
lack  of  natural  gas  tn  the  noncontinental 
United  States  was  specifically 
recognized  in  the  regulations  by 
providing  an  exemption  from  the  percent 
reduction  requirement  for  facilities  in 
these  locations,  but  that  the  regnlattons 
diaeriadnate  for  aa  vafid  rcaaen  sgaiaat 
coatinental  fadlMiaa  that  cannat  abtaia 
gas  or  vary  imf  salar  fuei 

Accotdhif  ladtopctidenar.  many 
paper  aals  witfi  accasi  to  aatarat  gas 
tvottld  also  incur  ooats  far  backup 
supplies  af  naturai  gaa  ia  aacess  at  BPA 
assumptions  because  the  gaa  < 
were  assumed  whaa  i 
regulatians  did  not  lake  iaio  i 
demand  cbaiges  aad  premiaai  prices  far 
firm  gas  sapplius  bfaay  papar  miUs 
would  alsn  iacar  ancesaive  oaats far 


backup  sapples  of  very  tour  aalnir  faaf 
oil.  Tne  pewlwaar  ftsWKWteo  tnav  the 
cost  enecnvenesa  of  aOi  rnnovaf  wnes 
usifi^  uiaiintei  i  upaafe  astonif  gas  or 
very  low  suMur  oH  as  a  maffunctioa 
badiup  feef  can  be  as  higb  as  tlTJOOf 
Mg  (Sl9i7B0|^ton),  a  ratio  atiuust  tan 
times  more  tlmn  estimated  when 
developing  Ibe  regotattons. 

Agency  Response:  The  decision  to 
limit  SOi  emissions  during,  periods  of 
stasiHip.  shutdowo.  aad  malfiinrtion 
was  based  on  the  availability  at  savetal 
coat-efTeclive  alternatives  that  an 
aSiectcd  facility  can  use  daring  these 
periods.  Conltary  to  the  petitioner's 
assertion,  using  spars  FCO  capacity  wiaa 
not  abandoned  as  a  backup  alternative 
and  is  the  most  ecoaomically  attractive 
optioB  in  many  situations.  It  is  true  that 
natural  gas  is  not  available  evatywbaaa^ 
Similarly,  very  low  sulfiir  residual  oil 
may  be  difficult  to  obtain  in  noacoastal 
locations,  although  very  low  sulfur 
distillate  od  is  generally  available 
throughout  tha  United  States.  If  neither 
of  these  fuels  is  availabke  at  a  specific 
location,  alternatives  such  as  liquid 
petroleum  gas  (LPG)  er  spare  FGD 
modules  could  be  considered.  Each 
alternative  need  not  be  available  at 
every  potential  location  of  a  new 
facility. 

The  costs  of  spare  PGO  capacity, 
natural  gas.  and  very  low  sulfur  oil  were 
analyzed  prior  to  pronmlgation  of  the 
standards.  These  costs  wrere  reexamined 
based  on  the  petitioaer's  comments,  hi 
addition,  use  of  LPG  was  also  examined. 
When  demand  charges  cited  by  the 
petitioner  of  $8.60  to  $11.40/triUion  ]/ 
day/month  [S7  to $12/ million  Btn/day/ 
month)  are  assumed  for  noninterruptible 
natural  gas,  the  cost  effectiveness  of  this 
option  ranges  hxim  $3.nO  to  $n.S0O/X4g 
($3,500  and  no.500/to«  J.  The  cost 
effictiveness  of  all  of  Ibe  ether  options, 
however,  such  as  natural  gas  fwhiicb 
does  not  carry  such  bigb  (kmaad 
chafers),  very  low  sutfar  oil.  LPG,  or 
spare  FGD  capacity,  remains  in  the 
range  of  $550  to  $4.4a(VMg  CSSOS  to 
$4,aoa/ton)  of  SOi  remavad  and  is 
considered  reasonable. 

In  addition,  most  staam  aatag  pfants 
operate  several  staam  generating  aaito 
at  less  than  fan  capacity  aa  that  tf^aaa 
unit  malfunctions,  the  toad  can  be 
switched  from  one  unit  to  another. 
Accordiag  to  data  collected  in  the  '*aew 
boifar  survey,"  over  90  poffoant  fi.e:.  8ft 
out  of  9e)  of  Ike  new  caal^  er  oil-fired 
units  sold  between  lOTI  and  1984  were 
inatalled  at  plants  witb  muHipie  steam 
generating  anits.  Because  of  tfle 
avaihbility  of  baekap  steam  generating 
capacity,  awat  ptanta  shouW  be  able  to 
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shift  steam  production  to  another  unit 
during  periods  of  FGD  malfunction. 
In  view  of  this  variety  of  start-up, 
shutdown,  and  malfunction  compliance 
options,  individual  plants  will  be  able  to 
economically  control  SOa  emissions 
during  these  periods. 

5.  Legal  Requirement  for  Consideration 
of  Start-up.  Shutdown,  and  Malfunction 
Costs 

Petitioner's  Comment:  API/NFPA 
further  contended  that  the  courts  require 
consideration  of  start-up,  shutdown,  and 
malfunction  costs,  citing  National  Lime 
Association  v.  EPA,  627  F.2d  416  fDC 
Circuit  1980)  (referred  to  hereinafter  as 
National  Lime).  According  to  the 
petitioner,  the  costs  of  complying  with 
the  standards  during  periods  of  start-up, 
shutdown,  and  malfunction  are 
unreasonably  high  and  could  be  avoided 
with  a  provision  for  a  temporary 
variance  during  start-up.  shutdown,  and 
malfunction  conditions. 

Agency  Response:  National  Lime  does 
not  require  special  start-up,  shutdown, 
or  malfunction  provisions.  Rather  than 
specifying  a  particular  requirement  or 
type  of  analysis  to  be  undertaken,  the 
court  in  National  Lime  required  only 
that  consideration  be  given  to  the 
achievability  of  the  standards  under  the 
anticipated  range  of  operating  variables. 
The  petitioner  correctly  pointed  out  that 
analysis  of  the  achievability  of 
standards  under  the  likely  range  of 
conditions  should  include  an  assessment 
of  the  cost  of  compliance  associated 
with  start-up.  shutdown,  and 
malfunction  of  FGD  equipment.  As 
discussed  above,  the  costs  of  several 
different  start-up,  shutdown,  and 
malfunction  alternatives  were  analyzed. 
The  results  of  this  analysis  indicate  that 
the  impacts  associated  with  limiting 
emissions  during  start-up,  shutdown, 
and  malfunction  are  reasonable.  Thus,  it 
Is  clear  that  the  Agency's  analysis  in 
adopting  the  standards  is  consistent 
with  National  Lime. 

6.  Availability  of  130  ng  SOj/J  (0.30  lb 
SOj /million  Btu)  Oil  in  Hawaii* 

Petitioner's  Comment:  HECO  stated 
that  the  unique  fuel  supply  and  electric 


*  Following  Ihe  submittal  of  its  Petition  for 
Reconsideration  in  March.  HECO  ofTered  to  provide 
additional  information  concerning  oil  shipments  and 
oil  consumption  on  the  Hawaiian  Islands  to  support 
its  contention  that  oil  containing  less  than  03 
weight  percent  sulfur  was  unavailable  in  Hawaii. 
No  such  data  were  forthcoming  until  December  19, 
196S.  some  9  months  after  submittal  of  the  Petition 
for  Reconsideration.  The  data  covered  the  1984- 
1987  time  period  and  much  of  this  informatioa 
could  have  been  submitted  during  the  comment 
period  following  proposal  of  the  rule  in  June  1986. 
and  certainly  the  information  could  have  been 
submitted  with  U>e  Petition  for  Reconsideration. 


generation  situation  in  Hawaii  was  not 
considered  in  establishing  the  130  ng 
SOil]  (0.30  lb  SOa/million  Btu)  emission 
limit.  HECO  contended  that  EPA  should 
broaden  the  exemption  to  allow  sources 
on  Oahu  to  bum  oil  with  a  sulfur  content 
of  0.5  weight  percent  or  less,  which 
HECO  currently  is  required  by  local 
regulations  to  fire  on  Oahu. 

The  two  refineries  located  on  the 
island  of  Oahu  purchase  crude  oils  with 
low  sulfur  contents  that,  when  blended, 
produce  low  sulfur  residual  oil  with  0.5 
weight  percent  sulfur  or  less.  These 
refineries  cannot  supply  all  of  HECO's 
needs,  however,  and  approximately  3 
million  barrels  of  low  sulfur  residual  oil 
are  imported  by  HECO  from  the  West 
Coast  of  the  United  States,  Singapore, 
and  other  worldwide  sources. 

Meeting  a  sulfur  specification  of  0.5 
weight  percent  pennifs  HECO  and  the 
two  refineries  on  Oahu  to  keep  costs 
down  and  allows  HECO  to  purchase  low 
sulfur  residual  oil  that  is  competitive 
*vith  low  sulfur  residual  oil  in  the 
continental  United  States.  Having  to 
purchase  low  sulfur  residual  oil  with  a 
sulfur  content  of  less  than  0.3  weight 
percent  would  increase  HECO's  costs. 
Besides  the  premium  for  this  oil,  there 
would  be  additional  costs  for  segregated 
storage,  and  the  benefits  would  not  be 
worth  the  costs.  As  a  result,  the 
promulgated  standards  would 
effectively  preclude  new  Subpart  Db 
steam  generating  units  on  Oahu. 

Agency  Response:  HECO  argues,  in 
effect,  that  the  exemption  from  the  90 
percent  reduction  requirement  included 
in  the  final  standard  for  steam, 
generating  units  firing  very  low  sulfur  oil 
should  be  increased  from  130  ng  SOi/J 
(0.30  lb  SO,/million  Btu)  to  240  ng  SO,/J 
(0.50  lb/million  Btu)  since  firing  oil 
containing  less  than  130  ng  SOi/J  (0.30 
lb  SOi/million  Btu)  will  increase 
HECO's  costs.  The  mere  fact  that 
complying  with  this  exemption  from  the 
percent  reduction  requirement  will  itself 
result  in  some  increase  in  costs,  if  HECO 
decides  to  take  advantage  of  the 
exemption,  is  not  a  sufficient  basis  for 
reconsidering  the  exemption.  This 
exemption  was  not  included  in  the 
standard  to  provide  a  convenient  means 
for  sources  to  avoid  the  percent 
reduction  requirement  or  for  sources  to 
avoid  experiencing  any  increase  in  costs 
in  complying  with  the  standard. 


HECO  never  advised  the  Agency  that  it  was  having 
difTiculty  obtaining  Ihe  data  or  that  it  actually 
intended  to  supplement  Its  petition.  The  Agency  has 
no  obligation  to  delay  action  on  the  Petitions  for 
Reconsideration  pending  submittal,  however 
belated,  of  information  from  petitioners  or  others. 
Nevertheless,  the  responses  set  forth  l>elaw  do 
address  information  presented  in  HECO's  December 
19. 1988.  submittal 


The  exemption  from  the  percent 
reduction  requirement  included  in  the 
standard  for  steam  generating  units 
firing  oils  of  less  than  130  ng  SO]/J  (0.30 
lb  SOt/million  Btu)  was  based  on  a 
broad  weighing  of  the  relative  costs  and 
benefits  of  percent  reduction 
requirements  compared  to  firing  oils  of 
various  sulfur  contents.  The  costs  of 
complying  with  the  standard  will  vary 
somewhat  from  location  to  location,  and 
at  any  specific  location  will  depend  on 
factors,  such  as  local  fuel  prices,  which 
are  unique  to  that  location.  Not  every 
steam  generating  unit,  therefore,  will 
find  it  advantageous  to  comply  with  the 
standard  in  exactly  the  same  way.  Some 
imits  may  find  it  advantageous  to 
comply  with  the  standard  by  meeting 
the  percent  reduction  requirement, 
others  may  find  it  advantageous  to 
comply  with  the  standard  by  firing  very 
low  sulfur  oils.  In  short,  not  every  steam 
generating  unit  subject  to  the  standard 
will  experience  the  same  costs,  nor  is 
there  any  requirement  in  section  111  of 
the  CAA  that  the  Agency  tailor  the 
standard  in  such  a  way  that  no  source 
will  experience  higher  costs  than  any 
other  source. 

In  the  original  rulemaking,  the  Agency 
examined  a  broad  range  of  costs 
associated  with  the  standard.  (See  e.g.. 
"Summary  of  Regulatory  Analysis.") 
HECO's  contention  that  it  will 
experience  increased  costs,  or  for  that 
matter  even  that  it  may  experience 
higher  than  average  costs,  in  complying 
with  the  standard  (or  exemptions  from 
the  standard)  would  not  have  changed 
the  outcome  of  the  rule  and,  therefore, 
does  not  compel  reconsideration. 

Despite  this  finding,  however,  the 
Agency  is  unaware  of  why  any  HECO 
facility  would  be  unable  to  take 
advantage  of  the  exemption  from  the 
percent  reduction  requirement  for  steam 
generating  units  firing  oils  of  less  than 
130  ng  SO,/)  (0.30  lb  SO,/million  Btu)  if 
it  chose  to.  nor  does  HECO  suggest 
otherwise. 

First,  Hawaii's  access  to  very  low 
sulfur  oil  may  well  be  equal  to  or 
superior  to  that  of  many  areas  of  the 
continental  United  States,  with  its 
access  to  waterbome  shipments  of  very 
low  sulfur  fuel  oils  from  Indonesia  and 
California,  two  of  the  largest  markets  of 
very  low  sulfur  residual  oil  in  the  worid. 

Second,  available  data  from  the  U.S. 
Department  of  Energy  (DOE)  for  the 
years  1985  and  1986  (Docket  No.  A-83- 
27,  Docket  Items  IV-I-3,  IV-1-5.  IV-1-6 
and  IV-I-7)  indicate  that  about  10  to  20 
percent  of  the  residual  oil  used  by 
HECO  in  1985  and  1986  was  0.3  weight 
percent  sulfur  (or  less)  with  the  balance 
being  between  0.3  and  0.5  weight 


1822 


Fadonil 


Ra^takn  /  Vot.  54.  No.  9  /  FriAay.  laauary  13.  1989  /  Propo»ed  Ruka 


percent  sulfur.  Additional  data  indicate 
a  signincaot  percentage  of  the  residuai 
oil  imported  into  Hawaii  (i.e..  from 
otiUide  the  United  States)  was  less  than 
0.3  weight  percent  sulfur  7  percent  in 
1985: 15  percent  in  ISBBc  and  85  percent 
in  1987. 

Furthermore,  as  HECO  points  out  in 
its  supplement,  it  currently  imports  oil 
from  the  West  Coast  of  the  United 
States  and  Singapore.  Based  en  review 
of  DOE  data  for  1987  Pocket  A-83-27. 
Docket  Item  VI-B-O).  supplies  of 
residual  eil  containing  less  than  0.3 
weight  percent  sulfur  are  currently 
available  in  Catlfomia.  These  residual 
oils  are  refined  from  Indonesian  and 
Australian  crude  oils  and  could  be 
shipped  to  Hawaii.  Handling 
requirements  Cor  these  0.3  weight 
percent  sulfur  residual  oib  are  similar  to 
those  for  higher  sulfur  content  residual 
oils. 

This  indicates  that  residual  oil  with 
less  than  0.3  weight  percent  sutfur  is 
available  in  Hawaii,  has  been  used  by 
HECO  m  the  past  and  is  available  for 
import  to  Hawaii. 

Third,  the  possible  need  for  new 
handling  faciHties  does  not  distinguish 
HECO  from  other  steam  generating  unit 
owners  and  operators.  In  Hawaii,  as 
elsewhere  in  the  United  States, 
depending  on  the  ty^  of  oil  purchased 
(a  matter  under  the  owner  or  operator's 
control),  the  use  of  very  low  sulfur  oil 
may  require  installation  of  dedicated  oil 
handling  and  storage  facihties  alongside 
ot  or  in  place  of,  faciHties  handling 
higher  sulfur  content  oil. 

Finally,  HECO  claims  that  the 
increase  in  costs  associated  with 
complying  with  the  exemption  from  the 
percent  reduction  requirement  might 
result  in  "precluding"  the  use  of  new 
steam  generating  unita  on  Oaho.  HECO. 
however,  does  not  explain  its  reasoning 
for  this  daim.  HECO  nay  mean,  as  it 
suggest*  with  respect  to  the  outer 
islands,  that  sources  may  construct 
diesel  engines  rather  than  steam 
generating  units.  This  decision  k  for  the 
source  opetator  to  make.  The  poasibtiity 
that  sources  nasrooastruct  diesel 
engines  rathsr  than  steam  generating 
units  is  not.  however,  a  basis  tmt 
RtadifyiBt  the  standard. 

for  ail  of  these  reasons,  an  increase  in 
the  taiht  cenlent  of  tbe  oil  exempted 
frsm  tke  percent  rsdnctioR  requtMBKat 
is  net  warranted  fa*  Hawaii. 

7.  Need  for  New  0(f  Transportation 
System  in  I  la  wait 

PsUtiantr't  OmmeaL  HECO  also 
stated  thaC  in  order  fas  neigbhoring 
islands  Piteai.  Kauaik  Molokat.  Lanat, 
and  Hawmii)  to  sse  very  low  salfur 
residual  buk.  oil  a  new  iatsc-islaad 


transportation  system  (including  vessels 
and  deitvery.  receiving,  and  storage 
capacity)  would  have  to  be  developed. 
Currently,  all  of  the  oil  fired  on  diese 
islands  is  imported  in  barges  or  tankers. 
Steam  generating  units  on  the 
neighboring  islands  fire  eil  tvith  a  sulfur 
contmt  of  2  weight  percent  or  less, 
which  does  not  require  a  heated  storage 
or  distribuMon  system.  Importing  waxy, 
very  low  sulfur  residual  oil  would 
require  heated  barges  for  inter-isiand 
transport  and  •  hmited  storage  and 
distribntioH  system  oa  the  islands.  Coast 
Guard  regulations  prohibit  hearing  of 
the  barges  used  for  inter-island 
transport  and  constructing  a  heated 
storage  and  distribution  system  would 
be  uneconomical.  HECO  contended, 
therefore,  that  the  Agency  sboold 
exempt  the  Hawaiian  outer  islands  from 
the  SOi  standards  aU  together  or  permit 
the  usa  sf  ntediom  sulfur  (2  weight 
pctc«at)oii 

Agency  Response:  The  nature  of  the 
inter-island  transportation  system  in 
Hawaii  does  not  warrant  a  special 
exemption  for  the  outer  islands. 
Residual  oil  capable  of  meeting  an  S(^ 
emission  Kmit  of  130  ng  SOi/J  (0.30  lb 
SOt/million  Btu)  could  be  obtained  by 
HECO,  as  discussed  above.  Based  on 
information  received  from  the  Hawaiian 
Department  of  Energy  (Docket  No.  A- 
83-27,  Docket  Item  Vl-E-9).  the  current 
method  for  transporting  residsa}  oil 
between  the  nei^boring  islands  of 
Hawaii  is  by  barge.  This  same  system 
couM  be  used  to  transport  very  low 
sulfur  oil  among  the  islands  if  slight 
modifications  were  made.  These 
modifications  could  include  cleaning 
some  of  the  barges,  dedicating  them  to 
the  transport  of  very  low  sulfur  oil.  and 
equipping  new  steam  generating  units 
with  new  or  converted  storage  tanks 
dedicated  to  the  storage  of  very  low 
sulfur  oil. 

Barge  transport  of  fuel  oH  far  fhrni 
being  unique  to  Hawaii,  is  common 
practice  throughout  the  continental 
United  States.  The  Coast  Guard  does 
not  prohibit  the  heating  of  barges 
transporting  oib  it  does  have  spedflc 
barge  and  beating  system  design 
requirements  to  ensure  that  oil  is  safely 
shipped  (Docket  A-83-2T,  l>ocfcet  Item 
IV-B-10). 

Depentfing  on  the  type  of  oil 
purchased,  a  matter  entirely  under 
HECO's  control,  use  of  very  law  sulfur 
rssiduat  oil  may  require  construction  of 
a  heated  storage  and  distribution 
systeai.  The  aeed  for  this  type  of  systam. 
howevet.  would  be  B&dtfiereat  for  s 
new  steam  gewcrattng  unit  located  in 
Hawaii  than  for  a  similar  unit  located  in 
the  continental  United  Statss. 


Therefore,  an  exemption  from  the 
standard  for  steam  generating  ontts 
located  on  the  outer  islands  or  an 
increase  from  130  ng  SOi/|  (030  lb  SOt/ 
million  Btu)  to  887  ng  SOt/|  (24)  lb  SOi/ 
million  Btu)  m  the  sulfur  coi  itent  of  the 
oil  exempted  from  the  percent  reduction 
requirement  for  the  outer  islands  based 
on  the  need  to  make  changes  to  the 
existing  inter-island  transport  system  or 
the  cost  of  constructing  a  heated  storage 
and  distribution  system  is  unwarranted. 

8.  Increased  Use  of  Large  Steam 
Generating  Units  or  Gas  Turbine 
Generators  in  Hawaii 

Petitioner's  Comment:  HECO  further 
stated  that  if  it  is  required  to  comply 
wilk  the  130  ng  SOt/)  (0.30  lb  SOt/ 
nrilhon  Btu)  SOi  limitation,  it  would 
install  gas  turbine  generators  or  electric 
utifity  steam  generating  units  with  heat 
inputs  greater  than  73  MW  (250  million 
Dili/hour)  rather  than  Subpart  Db  units. 
According  to  the  petitioner,  such  large 
utility  steam  generating  units  and  gas 
turbine  generators  could  comply  with 
Subparts  Da  or  GG  by  using  the  0.5 
weight  percent  sulfur  residual  oil 
available  on  Oahu. 

Agency  Response:  Subpart  Db  applies 
to  steam  generating  units  with  a  heat 
input  capacity  greater  than  29  NfW  (100 
million  Btu/hour),  except  for  electric 
utility  steam  generating  units  covered  by 
Subpart  Da.  Indeed,  the  petitioner  could 
install  electric  utility  steam  generating 
units  in  excess  of  73  NfW  (250  milhon 
Btu/hour)  heat  input  or  a  gas  turbine 
generator  and  be  subject  to  Subpart  Da 
or  GG.  respectively,  rather  than  Subpart 
Db.  Large  electric  utility  steam 
generating  units  or  gas  turbine 
generators  can  comply  with  the  Sft 
requirements  of  Subparts  Da  or  GG  by 
firing  0.5  weight  percent  sulfur  oil. 

a  Economic  Impacts  of  Firing  Low 
Sulfrir  Oil  in  the  Hawaiian  Outer  Islands 

Petitioner's  Comment  HECO  noted 
that  the  cost  differential  between 
distillate  oil  and  residual  oil  aiakes  the 
use  of  distillate  oil  in  steam  generating 
units  impracticable  on  the  outer  islands 
compared  to  diesel  engines.  The  result, 
according  to  HECO,  is  that  no  one  will 
build  steam  generating  units:  rather, 
they  wiH  bum  distillate  oil  in  more 
efficient  cfiesel  engines. 

Ageacy  Response:  Tha  SOi  standards 
merely  Umit  the  vulUvt  content  of  oil  that 
may  be  fired  without  meeting  the  98 
percent  reduction  cequiremeiit  Tha 
standards  do  not  requite  new  sleam 
generating  ontts  laluiig  advantage  of  this 
exemption  to  fire  (fistfflate  oil.  but 
permit  new  steam  generating  units  to 
fire  any  typaafsiL  That  HECO  mighl    - 
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find  it  more  economical  to  make  use  of 
diesel  engines  to  produce  electricity 
does  not  make  the  standard 
unreasonable.  As  stated  earlier,  the 
Agency  believes  that  residual  oil 
containing  less  than  ISO  ng  SOi/J  (0.30 
lb  SOj/million  Btu)  is  available  and  can 
be  supplied  to  steam  generating  units  in 
Hawaii.  HECO.  however,  always  has 
the  option  of  using  distillate  oil,  residual 
oil,  or  even  crude  oil,  or  of  switching 
between  these  fuels,  based  on  its  own 
assessment  of  fuel  costs,  supply 
uncertainties,  and  other  factors. 
Furthermore,  if  transportation  costs  or 
use  of  very  low  sulfur  content  oil  in  the 
Hawaiian  Islands  becomes  too 
expensive,  HECO  may  wish  to  consider 
partial  scrubbing  of  higher  sulfur  content 
oil  to  achieve  the  130  ng/J  (0.30  Ib/SOi 
million  Btu)  emission  limit 

B.  Post- Proposal  Developments 

1.  New  Docket  Material 

Petitioner's  Comment  CIBO 
contended  that  EPA  introduced  new 
material  into  the  docket  and  conducted 
new  analyses  of  existing  data  after  the 
close  of  the  public  comment  period,  and 
that  the  public  was  not  given  sufficient 
opportunity  to  comment  on  this  new 
material. 

Agency  Response:  In  the  proposed 
SOi  rulemaking  of  June  19. 1986.  EPA 
stated  that  the  energy  price  scenarios 
would  be  updated  between  proposal 
and  promulgation  to  determine  whether 
the  costs,  emission  reductions,  or  cost 
effectiveness  of  the  rule  would  be 
altered  significantly,  and.  when 
completed,  this  information  would  be 
added  to  the  docket.  (See  51  FR  22387.) 

On  April  27, 1987.  and  again  on 
October  3a  1987,  a  notice  of  document 
availability  was  sent  to  parties  who 
commented  on  the  June  19, 1986, 
proposed  rulemaking,  informing  them 
that  new  materials  and  analyses  were 
being  added  to  the  docket.  These  notices 
included  a  listing  of  more  than  two 
dozen  new  reports  related  to  the 
rulemaking,  which  can  be  found  in 
Docket  No.  A-83-27.  Copies  of  four  of 
the  reports,  including  the  results  of  the 
"new  boiler  survey,"  were  attached  to 
the  April  notice  and  six  were  attached 
to  the  October  notice. 

None  of  the  petitioners  commented  on 
these  new  materials  nor  did  they  submit 
any  additional  information.  Further,  the 
new  analyses  showed  no  significant 
differences  from  the  analyses  that  led  to 
the  development  of  the  proposed 
standard  and  reaffirmed  the 
reasonableness  of  the  final  standard. 
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2.  Analysis  of  the  "New  Boiler  Survey" 

Petitioner's  Comment  CIBO  objected 
to  a  question  in  the  "new  boiler  survey" 
which  asked,  "Would  your  decision  to 
build  a  new  boiler  change  if  projected 
costs  to  produce  steam  increased  by:  10, 
20,  30,  or  50  percentr  The  petitioner 
contended  that  this  question  was 
misleading  because  it  failed  to  reveal 
the  source  of  the  increased  cost  of 
meeting  the  90  percent  SOi  emission 
reduction  requirement.  The  petitioner 
also  contended  that  the  question  failed 
to  address  costs,  other  than  incremental 
steam  cost,  that  would  affect  project 
viability.  The  petitioner  suggested  that 
the  question  be  rephrased  to  ask, 
"Would  your  decision  to  install  a  coal- 
or  oil-fired  boiler  change  if  such  boiler 
were  subject  to  a  requirement  (1)  that  90 
percent  of  potential  SOj  emissions  be 
removed  on  a  continuous  30-day 
average  basis  (including  start-up  and 
shutdown  periods),  and  (2)  that  the 
installation  of  low  sulfur  fuel-firing 
capability  might  need  to  be  installed  for 
periods  of  FGD  system  malfunction?" 

Agency  Response:  The  purpose  of  the 
"new  boiler  survey"  was  to  determine  to 
what  extent  new  steam  generating  units 
may  be  replacements  for  existing  units 
and  what  impact  this  may  have  on 
overall  SOi  emissions.  Thus,  the  survey 
focused  on  the  reasons  motivating  the 
installation  of  new  units,  the  disposition 
of  existing  units  that  may  be  replaced  by 
new  units,  and  the  overall  impact  of  the 
installation  of  new  units  on  SOs 
emissions.  The  specific  question  on 
costs  was  included  in  the  survey  to 
gauge  how  sensitive  decisions  to  install 
new  units,  including  those  units  that 
may  replace  existing  units,  may  be  to 
potential  increases  in  costs.  The 
petiticmer  hypothesized  that  the  answers 
might  have  been  different  if  EPA  had 
formulated  its  question  to  specify  that 
increased  costs  resulted  from  pollution 
control.  In  determining  the  cost  of 
steam,  prudent  business  practices  would 
be  to  include  all  the  costs  associated 
with  steam  production,  including  any 
costs  associated  with  pollution  control 
and  steam  supply  reliability.  It  is  the 
magnitude,  not  the  origin,  of  costs  that  is 
relevant  to  the  elasticity  of  sales  as  a 
function  of  costs.  No  details  or  data 
were  provided  to  support  ClBO's 
conjecture.  Unsupported  conjecture  is 
not  an  adequate  basis  for  reconsidering 
a  rule. 

3.  Reevaluation  of  SOt  Emission 
Reductions  | 

Petitioner's  Comment  CIBO  also 
contended  that  EPA  failed  to  reevaliiate 
SOt  emission  reductions  in  light  of  the 
data  received  from  the  "new  boiler 
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survey"  conducted  after  proposal  of  the 
standards.  Specifically,  the  petitioner 
contended  that  the  SO?  emission  rates 
used  by  EPA  were  too  high  and.  as  a 
result,  SOt  emission  reductions  were 
overestimated.  The  petitioner  also 
contended  that  the  overall  emission  rate 
gleaned  hom  the  survey  demonstrates 
that  a  1,100  ng  SOt/J  (2.5  lb  SO,/million 
Btu)  heat  input  baseline  for  new  coal- 
fired  steam  generating  units  is 
unjustifiably  high.  The  petitioner  also 
contended  that  the  survey  demonstrates 
that  SOt  emission  rates  for  oil-fired 
units  were  overestimated.  The  petitioner 
stated  that  without  an  accurate  estimate 
of  emission  reduction.  EPA  cannot  fulfill 
its  statutory  obligation  under  the  CAA 
to  accurately  determine  the  cost  of 
achieving  the  emission  reductions  that 
any  particular  standard  will  impose. 

Agency  Response:  The  Agency  did 
analyze  the  impacts  of  the  SOi 
standards  using  SOt  emission  rates  from 
the  "new  boiler  survey."  In  fact  for 
every  analysis  of  national  impacts 
performed  by  EPA,  both  prior  to  and 
after  proposal  of  the  standards,  the 
Agency  included  regulatory  altenratives 
that  were  essentially  the  same  as  the 
emission  rate  indicated  by  the  survey  to 
represent  baseline  levels.  Because  the 
Agency  analyzes  the  incremental 
impacts  of  each  regulatory  alternative 
over  the  next  less  stringent  alternative, 
the  designation  of  a  particular  emission 
level  as  "baseline"  rather  than  a 
"regulatory  alternative"  has  little 
practice  effect.  The  incremental 
differences  will  be  the  same  in  either 
case. 

Each  of  the  Agency's  analyses 
included  emission  levels  lower  than 
1.100  ng  SOt/)  (2.5  lb  SOi/million  Btu) 
for  coal-fired  units  and  1.300  ng  SOt/) 
(3.0  lb  SOt/million  Btu)  for  oil-fired 
units.  For  example,  each  analysis 
included  an  alternative  based  on  an 
emission  level  of  520  ng  SO:  /)  (1.2  lb 
SOt/million  Btu)  and  340  ng  SOt/)  (08  lb 
SOt/million  Btu)  for  coal-  and  oil-fired 
units,  respectively.  These  emission 
levels  are  essentially  the  same  as  those 
the  petitioner  believes  can  be  gleaned 
from  the  survey  as  representative  of 
baseline  emission  levels. 

In  each  analysts,  the  impacts  of  the 
regulatory  alternative  eventually 
promulgated  as  the  SO2  standards  were 
analyzed  relative  to  less  stringent 
alternatives,  including  an  emission  level 
essentially  comparable  to  the  "revised 
baseline"  level  proposed  by  the 
petitioner.  In  each  instance,  the  impacts 
of  the  promulgated  standards  were 
reasonable  compared  to  this  "revised 
baseline"  level.  Consequently,  the 
Agency  did  analyze  the  impacts  of  the 
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standards  in  light  of  the  results  of  the 
survey  and  found  those  impacts  to  be 
reasonable. 

4.  Information  on  Impacts  of  Waste 
Disposal 

Petitioner's  Comment:  QBO  argued 
that  post-proposal  information  showed 
that  significant  waste  disposal  problems 
would  be  created  by  the  SOi  standards. 
It  also  argued  that  methods  used  in 
some  areas  for  disposing  of  sodium 
scrubber  waste  (i.e.,  deep  well  injection, 
use  of  lined  disposal  sites)  are  not  cost 
effective,  making  the  use  of  coal-fired 
steam  generating  units  impracticable. 

Agency  Response:  Steam  generating 
units  generally  do  not  operate  in 
isolation  from  other  industrial 
processes,  but  are  most  often  part  of  a 
larger  industrial  manufacturing  plant 
that  itself  often  produces  substantial 
quantities  of  wastes  requiring  disposal. 
In  addition,  coal-fired  steam  generating 
units  generate  fly  ash  as  well  as  liquid 
feedwater  and  steam  system  "blow- 
down"  wastes,  which  also  require 
disposal.  Thus,  use  of  SOi  control 
systems  to  reduce  SOi  emissions  ftom 
steam  generating  units  may  increase  the 
volume  of  wastes  to  be  disposed  of.  but 
generally  does  not  create  a  new  problem 
(i.e..  a  need  to  dispose  of  wastes  where 
no  such  need  existed  before). 

In  areas  where  disposal  of  waste 
streams  from  sodium  FGD  or  any  other 
FGD  system  is  considered  by  the  owner 
or  operator  of  a  new  steam  generating 
unit  covered  by  the  NSPS  to  be  too 
costly,  the  owner  or  operator  could 
select  an  alternative  approach  to  comply 
with  the  NSPS.  As  discussed  throughout 
volume  4  of  the  "Background 
Information  Document,"  the  "SOi 
Control  Technology  Updates  Report" 
snd  the  "Summary  of  Regulatory 
Analysis,"  the  SO*  standards  are  based 
on  a  wide  variety  of  techniques  for 
controlling  or  reducing  SO]  emissions. 
The  types  of  waste  produced  by  FGD 
systems  are  quite  different.  As  a  result, 
a  steam  generating  unit  owner  can 
select  the  FGD  system  best  suited  to 
local  waste  disposal  requirements. 
Sodium  FGD  systems,  for  example, 
produce  a  liquid  waste  requiring 
disposal.  Lime  spray  drying  systems  and 
FBC  systems,  on  the  other  hand, 
produce  a  dry  waste  product.  The  cost 
impacts  associated  with  each  of  these 
SOj  control  technologies,  including  the 
costs  of  waste  disposal,  are  considered 
reasonable.  Thus,  one  can  minimize 
problems  associated  %vith  increased 
waste  disposal  by  appropriate  selection 
of  the  SOi  control  system.  The  NSPS 
does  not  create  an  insurmountable 
waste  disposal  problem  nor  does  it 
make  the  use  of  coal-Hred  steam 


generating  units  impractical.  Finally, 
even  though  not  a  basis  of  the  standard, 
if  the  steam  generating  unit  owner  or 
operator  views  the  cost  of  these  control 
techniques  as  excessive,  switching  to  an 
alternate  fuel,  such  as  natural  gas  or 
very  low  sulfur  oil,  which  imposes  no 
additional  waste  disposal  requirements, 
is  an  option. 

5.  Ability  of  FBC  and  FGD  Systems  to 
Achieve  90  Percent  SOi  Reduction 

Petitioner's  Comment:  CIBO 
questioned  the  ability  of  FBC  units  to 
achieve  90  percent  SOi  reduction, 
especially  those  units  experiencing  large 
load  swings.  In  addition,  the  petitioner 
stated  that  new  information  on  spray 
dryer  FGD  systems  does  not  support  the 
ability  of  this  technology  to  meet  the  90 
percent  SOj  reduction  requirements.  The 
petitioner  claimed  that  EPA  relied  on 
switching  to  natural  gas,  and  that  such 
reliance  violated  EPA's  duty  to 
promulgate  a  standard  that  is 
achievable  for  coal-  and  oil-fired  units. 

Agency  Response:  As  discussed  in 
Volume  4  of  the  "Background 
Information  Document."  sufficient  short- 
term  performance  test  data  exist  to 
demonstrate  that  FBC  technology  is 
capable  of  achieving  90  percent  SOi 
removal.  Short-term  data  presented  in 
the  "Summary  of  Regulatory  Analysis" 
show  that  several  FBC  units  achieved  90 
percent  or  greater  SOi  control  during  the 
test  periods.  Longer  term  data  (30  days 
or  more)  also  demonstrate  that  FBC 
units  care  capable  of  achieving  greater 
than  90  percent  SOi  removal  at  high 
reliability  levels.  A  30-day  test  on  a 
bubbling  bed  FBC  unit  burning  high 
sulfur  coal  showed  SO*  removal 
e^iciencies  averaging  93.5  percent.  A  30- 
day  test  conducted  at  another  site 
showed  an  average  SOi  removal  of  90 
percent  with  greater  than  99  percent 
reliability  During  a  e7-day  period  at  this 
site,  the  FBC  unit  had  a  reliability  of  97 
percent.  In  addition,  vendors  have 
consistently  stated  that  FBC  units  can 
be  designed  to  achieve  90  percent  SOi 
removal  at  high  reliability  levels.  Based 
on  these  data.  EPA  believes  that  FBC 
has  demonstrated  the  ability  to  meet  the 
90  percent  SOi  reduction  requirement  in 
the  promulgated  standards. 

In  response  to  the  petitioner's 
comment  regarding  the  ability  of  FBC 
units  to  respond  to  load  swings.  FBC 
technology  is  characterized  by  the  large 
thcgnal  mass  of  the  bed,  which  in  turn 
limits  the  ability  of  FBC  units  to  adjust 
quickly  to  large  variations  in  steam 
demand.  This  is  a  characteristic  of  FBC 
technology  that  is  unrelated  to  SOt 
removal.  As  a  result,  the  owner  of  a 
facility  with  rapidly  changing  steam 
demands  is  likely  to  select  a 


conventional  steam  generating  unit  and 
FGD  system,  rather  than  an  FBC  due  to 
this  inherent  characteristic  of  FBC 
technology,  which  limits  its  ability  to 
respond  to  large  load  swrings. 

The  percent  reduction  and  reliability 
of  lime  spray  drying  have  also  been 
demonstrated,  as  discussed  in  Volume  4 
of  the  "Background  Information 
Document"  and  as  documented  in  the 
"Summary  of  Regulatory  Analysis"  and 
the  "SOj  Control  Technology  Update 
Report."  Although  few  long-term  (30  day 
and  longer)  data  are  available  to 
demonstrate  high  SOt  removal  levels, 
short-term  tests  indicate  that  lime  spray 
drying  systems  are  capable  of  achieving 
percent  reduction  levels  in  excess  of  90 
percent.  Although  most  lime  spray 
dryers  today  are  operated  at  rou^ly  70 
percent  reduction  to  comply  with  the 
lower  percent  reduction  requirements  in 
Subpart  Da  and  in  State  permits,  there  is 
no  reason  to  believe  lime  spray  dryers 
cannot  achieve  90  percent  SOi  reduction 
while  maintaining  a  high  degree  of 
reliability.  In  fact,  those  periods  during 
which  high  removal  levels  have  been 
achieved  in  percent  reduction  tests 
indicate  that  lime  spray  drying  systems 
are  capable  of  achieving  high  percent 
reduction  levels  with  high  reliability 
levels.  In  addition,  as  with  FBC 
technology,  a  vendor  has  also  stated 
that  lime  spray  dryer  FGD  systems  can 
be  designed  to  achieve  90  percent  SOi 
removal  at  high  reliability  levels  (Docket 
No.  A-e3-27,  Docket  Item  VI-D-5).  For 
these  reasons,  EPA  believes  that  lime 
spray  drying  has  demonstrated  the 
ability  to  meet  the  90  percent  SOx 
reduction  requirement  in  the 
promulgated  standards.  (See  52  FR 
47837.) 

In  this  connection,  EPA  stated  in  the 
promulgation  preamble  that  one 
vendor's  guarantee  that  95  percent 
reliability  was  achievable  in  industrial 
applications  was  "consistent"  with  the 
results  of  2  years  operation  of  a  lime 
spray  drying  system  on  a  132  MW  (450 
million  Btu/hour)  heat  input  coal-fired 
steam  generating  unit.  (See  52  FR  47837; 
see  also  Docket  A-83-27,  Docket  Item 
IV-B-9.)  This  statement  remains  true. 
The  distinctions  noted  by  the  petitioner 
between  this  application  and  industrial 
applications  regarding  removal  rates 
and  load  levels  do  not  invalidate  the 
comparison.  The  lower  removal  rate 
does  not  mean  that  EPA  is  incorrect  in 
judging  that  higher  removal  rates  can  be 
achieved  in  industrial  applications. 
Likewise,  differences  in  loads  do  not 
mean  that  FPA's  judgment  is  mistaken 
that  load  changes  can  be  managed.  The 
Agency's  use  of  the  comparison  was 
fair.  The  example  was  not  used  as  direct 
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proof  of  reliability.  It  served  as  a  useful, 
but  not  necessary,  illustration  that  the 
vendor  guarantee  in  question  was 
realistic.  Moreover,  the  Administrator's 
determination  that  the  standard  was 
reasonable  was  not  based  on  the 
assumption  that  fuel  switching  would 
occur. 

6.  Use  of  Vendor  Statements  to  Support 
90  Percent  SO2  Reduction 

Petitioner's  Comment:  CIBO  stated 
that  informal  vendor  statements  had 
been  used  to  support  that  assertion  that 
lime  spray  dryers  can  achieve  a  90 
percent  SOj  reduction.  The  petitioner 
asserted  that  a  vendor  guarantee  does 
not  reflect  "adequately  demonstrated" 
performance  because  the  standard 
"must  be  based  on  cost-effective 
technologies  that  can  be  successfully 
and  reliably  used  in  operating 
installations."  The  petitioner  also  stated 
that  EPA  did  not  provide  notice  of  how 
much  EPA  relied  on  vendor  guarantees 
in  flnding  that  lime  spray  dryers  are 
"demonstrated." 

Agency  Response:  Data,  analysis,  and 
engineering  judgment  were  used  to 
establish  the  90  percent  SOj  reduction 
standard.  The  vendor  guarantee  was 


1625 


used  merely  to  confirm  the  regulatory 
decision  and  not  as  the  sole  basis  for  the 
standard.  The  term  "adequately 
demonstrated"  does  not  mean 
"successfully  and  reliably  used  in 
operating  installations."  An 
"achievable"  standard  need  not  be 
already  routinely  achieved  in  the 
industry.  (See  National  Lime 
Association  v.  EPA,  627  F.2d  416  (1980); 
Sierra  Club  v.  Costle.  657  F.2d  298 
(1981);  and  Portland  Cement  Assn.  v. 
Ruckelshaus.  486  F.2d  375  (1973).] 
Rather,  to  be  achievable,  the  standard 
must  be  achievable  under  most  adverse 
conditions  that  can  reasonably  be 
expected  to  occur.  (See  National  Lime, 
supra.] 

The  vendor  in  question  is  a  leading 
spray  dryer  FGD  manufacturer,  having 
installed  over  50  percent  of  the  existing 
units,  and  is  a  reliable  and  authoritative 
source  of  information  on  dry  FGD 
systems.  The  vendor's  statements  were 
only  used  to  support  the  data  and 
engineering  judi^ent  that  served  as  the 
basis  of  the  standards.  CIBO's  criticisms 
of  such  guarantees  are  not  "centrally 
relevant"  to  the  outcome  of  rule.  In  fact 
EPA's  determination  that  the  lime  spray 
technology  was  "demonstrated"  was 


based,  in  the  proposal  as  in  the  final 
rule,  on  the  data  in  the  record  and  its 
judgment  that  high  levels  of 
performance  and  reliability  were 
achievable.  The  Agency  noted  the 
availability  of  performance  guarantees 
at  the  time  of  proposal  only  as 
additional  support  for.  but  not  the  basis 
of,  its  position.  (See  e.g.,  BID.  Volume  4.) 

IV.  Summary 

The  issues  raised  in  each  petition  and 
discussed  in  this  notice  were  carefully 
considered:  however,  only  the  issue 
concerning  cost  impacts  of  the  NO, 
standard  on  very  low  capacity  factor 
steam  generating  units  provides  a  basis 
for  revising  the  promulgated  standards. 
A  proposal  to  do  so  will  be  made  in  a 
separate  notice.  The  other  issues  raised 
by  petitioners  do  not  require  or  justify 
reconsideration  of  the  promulgated  PM. 
SO,,  or  NOi  standards  under  Section 
307. 

Date:  )anuary  6. 1969. 
Lee  M.  Thomas, 
Administrotnr. 
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UHITBO  STATES 

DBPARTNEMT  OF  THE  INTERIOR 

mNERALS  NANAGEMENT  SERVICE 

Norton  Basin  Lease  Sale  120 
Request  for  Interest 

Purpose 

Proposed  Sale  120 — Norton  Basin  is  being  reviewed  by  the 
Secretary  of  the  Interior  to  detenine  whether  the  Outer 
Continental  Shelf  (OCS)  presale  process  should  be  initiated  for 
this  sale.  The  oil  aixl  gas  industry  is  asked  to  assist  in  this 
process  by  providing  up-to-date  information  on  its  interest  in 
leasing  and  exploring  in  the  Norton  Basin  Planning  Area. 

The  responses  will  assist  the  Secretary  of  the  Interior  in 
detemining  if  the  presale  process  for  the  proposal  should  be 
started,  delayed,  or  deferred  for  consideraticm  in  a  future 
5-year  schedule.   This  approach  is  designed  to  add  flexibility  to 
the  program  by  providing  for  the  reasonable  possibility  that 
changes  in  geologic  data  and  economic  or  other  ^conditions  could 
create  bidding  interest  in  areas  which  nay  now  appear  unattrac- 
tive.  For  example,  a  substantial  oil  price  increase  (such  as 
night  result  from  an  oil  supply  disruption) ,  if  anticipated  to  be 
relatively  long  term,  could  Budce  an  area  presently  unattractive, 
to  potential  bidders  into  one  which  could  be  of  interest.   Other 
information  of  interest  would  include  new  geophysical  data,  new 
geologic  data,  new  interpretations  of  existing  data,  and  new 
estimates  of  costs  of  production.   By  requesting  information  and 
acting  on  it  prior  to  the  issuance  of  the  Call  for  Information 
amd  Nominations,  the  risk  of  inappr<^riate  expenditures  for  such 
sales  would  be  reduced. 

If  the  Request  for  Interest  (RFI)  indicates  sufficient  interest 
to  warrant  proceeding  with  the  sale,  these  prelease  steps  will 
follow:  Call  for  Information  and  Nominations  and  Notice  of 
Intent  to  Prepare  an  Environmental  Impact  Statement  (EIS) ,  Area 
Identification,  draft  EIS,  Public  Hearings,  final  EIS,  proposed 
Notice  of  Sale,  Governor's  Comnents,  and  final  Notice  of  Sale. 
For  Alaska  sales,  the  entire  process  takes  approximately  28 
months . 

Description  of  the  Area 

The  Norton  Basin  Planning  Area  is  located  offshore  the  western 
coast  of  the  State  of  Alaska  in  the  Northern  Bering  Sea  and 
includes  approxinately  4,700  blocks  covering  about  25  nillion 
acres. 
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Large  portions  of  the  area  were  requested  for  deferral  by  the 
State  of  Alaska  and  the  signatories  to  the  Institute  for  Resource 
Managenent  (IRN)  Bering  Sea  Proposal.  A  portion  of  the  area 
requested  for  deferral  has  been  deferred  pursuant  to  the  5-year 
progran.   This  is  sho%m  as  a  subarea  deferral  on  the  nap  which 
appears  at  the  end  of  this  document.  Areas  requested  by  the 
State  and  the  IRM  that  were  not  adopted  for  deferral  at  this  tine 
have  been  highlighted  for  special  presale  consideration. 
Highlighting  stibareas  for  special  presale  consideration  neans   ' 
special  mention  of  such  sxibareas  in  the  Call  for  Information  and 
Nominations  and  consideration  of  them  as  potential  deferral 
alternatives  in  the  EIS  scoping  process.  This  is  consistent  with 
the  connitment  made  in  the  5-year  program. 

The  total  area  open  for  connent  at  this  time  consists  of  approxi- 
mately 2,300  blocks  (approximately  13  million  acres)  and  is 
outlined  on  the  attached  map. 

Previous  Sale-Related  Activities 

The  first  Federal  offshore  oil  and  gas  lease  sale  in  this  area, 
OCS  Oil  and  Gas  Lease  Sale  57,  was  held  on  March  15,  1983.   Of 
418  blocks  (about  2.3  million  acres)  offered,  64  blocks  received 
bids,  and  bids  on  59  blocks  were  accepted.  As  a  result  of  that 
sale,  over  $317.8  nillion  in  bonuses  were  collected.   All  59 
leases  were  issued  for  a  primary  term  of  10  years.   Forty-six 
leases  have  been  relinquished  as  of  November  1988. 

An  RFI  for  Sale  120  was  published  on  April  30,  1987,  at 
52  IB  15932.   On  October  8,  1987,  the  Department  of  the  Interior 
announced  the  decision  to  delay  action  on  this  lease  sale.   This 
decision  was  made  after  analyzing  comments  submitted  by  11 
companies  in  response  to  the  RFI. 

I    •    - 
Two  Deep  Stratigraphic  Test  wells  have  been  drilled  in  this  area. 
In  addition,  six  exploratory  wells  were  drilled  without  encoun- 
tering commercial  discoveries  of  oil  and  gas.   All  six  wells  have 
been  plugged  and  abandoned. 

Instructions  on  Request  for  Interest 

Information  regarding  leasing  and  exploring  in  the  Norton  Basin 
Planning  Area  may  be  provided  by  mail,  telephone,  or,  alterna- 
tively, an  informal  meeting  with  the  Regional  Director  or  desig- 
nated representative.   General  or  detailed  information  may  be 
submitted.   We  request  that  you  provide  information  on  the 
following: 

(1)  Are  you  interested  in  the  area  at  this  time?       | 

(2)  Would  your  level  of  interest  in  this  area  change  if  oil  and 
gas  prices  increase? 
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(3)  Nhat  general  or  detailed  information  can  you  provide 
regarding  whether  we  should  proceed  in  this  planning  area  with 
the  OCS  presale  process;  delay  the  presale  process  for  1  year  or 
■ore;  or  defer  the  sale  for  consideration  in  a  future  5-year 
schedule? 

(4)  Is  your  coiqpany  spending  money  on  any  oil  and  gas  activities 
in  this  area  or  are  expenditures  anticipated  on  activities  such 
as  geologic  and  geophysical  work,  etc.? 

(5)  Mhat  comments  and  suggestions  can  you  provide  on  your  choice 
of  minimum  bid  level,  alternative  bidding  systems,  and  other 
procedures  which  may  lead  to  the  enhanced  understanding  of  the 
oil  and  gas  resources  of  the  Norton  Basin  Planning  Area? 

In  order  to  be  included  in  the  review  process,  information  must 
be  submitted  no  later  than  45  days  following  publication  of  this 
document  in  the  ZfidfiCal  Register.  Receipt  of  the  information 
will  be  facilitated  if  the  envelope  is  marked  "Request  for 
Interest  on  Proposed  Lease  Sale  120,  Norton  Basin."  The  tele- 
phone number  and  name  of  a  person  to  cont«K:t  in  the  respondent's 
organization  for  additional  information  should  also  be  enclosed. 

Letters  should  be  mailed  or  hemd  delivered  to  the  Regional 
Supervisor  for  Leasing  and  Environment,  Minerals  NaneK^ement 
Service,  Alaska  OCS  Region,  949  East  36th  Avenue,  Room  110, 
Anchorage,  Alaska  99508-4302.   Telephone  responses  may  be  made 
to  Mr.  Tom  Warren  at  (907)  261-4691  or  to  Mr.  Dave  Bomholdt  at 
(202)  343-5121.  A  c<H?y  Of  the  response  should  be  sent  to  the 
Chief,  Offshore  Leasing  Management  Division,  Department  of  the 
Interior,  Minerals  Management  Service,  Room  4230  (Mail  Stop 
645),  Washington,  D.C.  20240.   Hand  deliveries  to  the  head- 
quarters office  may  be  made  at  18th  and  C  Streets,  N.W.,  Room 
2523,  Washington,  D.C. 


i^yi 


Apprc 


Ld 


Director,  Minerals  Management  Service 
Thoioas  Gernhofer 


fuUh<^ 


Assistjant  Secretary  -  Land  and  Minerals  Management 
Date   //'•T/0  I  James  E.  Cason 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

Chukchi  S«a 
Lease  Sale  126 

Call  for  Information  and  Nominations 

and 
Notice  of  Intent  to  Prepare  an  Environmental  Impact  Statement 

CALL  FOR  INFORMATION  AND  NOMINATIONS 
Purpose  of  Call 

The  purpose  of  the  Call  for  Information  and  Nominations  (Call)  is 
to  gather  information  for  Outer  Continental  Shelf  (OCS)  Lease 
Sale  126.   This  sale,  located  in  the  Chukchi  Sea  Planning  Area, 
is  tentatively  scheduled  for  May  1991.   Information  and  nomina- 
tions on  oil  and  gas  leasing,  exploration,  and  development  and 
production  within  the  Chukchi  Sea  are  sought  from  all  interested 
parties.   This  initial  information-gathering  step  is  important 
for  ensuring  that  all  interests  and  concerns  are  communicated  to 
the  Department  of  the  Interior  (DOI)  for  future  decisions  in  the 
leasing  process  pursuant  to  the  OCS  Lands  Act,  as  amended  (43 
U.S.C.  1331  fit  SSSU)  >   and  regulations  at  30  CFR  256.   This  Call 
does  not  indicate  a  preliminary  decision  to  lease  in  the  area 
described  below. 

Description  of  Area 

The  area  of  Call  is  located  offshore  the  State  of  Alaska  in  the 
Chukchi  Sea  and  the  Arctic  Ocean.  The  area  available  for 
nominations  and  comments  consists  of  approximately  5,450  whole 
and  partial  blocks  (tUsout  29.5  million  acres)  as  outlined  on  the 
map  which  appears  at  the  end  of  this  Call.   The  map  includes  an 
outline  of  the  Minerals  Management  Service's  (MMS's)  interpreta- 
tion of  the  area  of  hydrocarbon  potential.  Respondents  may 
nominate  and  are  asked  to  comment  on  any  acreage  within  the 
entire  Call  area.  A  larger  scale  map  of  the  Chukchi  Sea  Planning 
Area  (hereinafter  referred  to  as  the  Call  Map)  showing  boundaries 
of  the  Call  area  on  a  block-by-block  basis  and  a  complete  list  of 
Official  Protraction  Diagrams  (OPD's)  are  available  from  the 
Records  Manager,  Alaska  OCS  Region,  Minerals  Management  Service, 
949  East  36th  Avenue,  Room  502,  Anchorage,  Alaska  99508-4302, 
telephone  (907)  261-4621.   The  OPD's  may  be  purchased  from  the 
Records  Manager  for  $2.00  each. 


Instructions  on  Call 

Respondents  are  requested  to  nominate  blocks  within  the  Call  area 
that  they  would  like  included  in  OCS  Lease  Sale  126.   Nominations 
must  be  depicted  on  the  larger  scale  Call  map  by  outlining  the 
area(s)  of  interest  along  block  lines.  Respondents  may  also 
submit  a  list  of  whole  and  partial  blocks  nominated  (by  OPD 
designations)  to  facilitate  correct  interpretation  of  their 
nominations  on  the  Call  map.  Although  the  identities  of  those 
submitting  nominations  become  a  matter  of  public  record,  the  in- 
dividual nominations  are  proprietary  information. 

Respondents  should  also  rank  areas  nominated  according  to 
priority  of  their  interest  (e.g.,  priority  1  (high),  2  (medium), 
or  3  (low)).  Areas  nominated  that  do  not  indicate  priorities 
will  be  considered  priority  3.  Respondents  are  encouraged  to  be 
specific  in  indicating  areas  or  blocks  by  priority,  because 
blanket  priorities  on  large  areas  are  not  useful  in  the  emalysis 
of  industry  interest. 

The  telephone  number  and  neune  of  a  person  to  contact  in  the 
respondent's  organization  for  additional  information  should  be 
included  in  the  response. 

Comments  are  sought  from  all  interested  parties  eUsout  particular 
geologic,  environmental,  biological,  archaeological,  or 
socioeconomic  conditions,  conflicts,  or  other  information  that 
might  bear  upon  potential  leasing  and  development  in  the  Call 
area.   Comments  also  are  sought  on  potential  conflicts  that  may 
result  from  the  proposed  sale  and  future  OCS  oil  and  gas 
activities  with  approved  local  coastal  management  plans  (CMP's). 
If  possible,  these  comments  should  identify  specific  CMP  policies 
of  concern,  the  nature  of  the  conflicts  foreseen,  and  steps  that 
MMS  could  take  to  avoid  or  mitigate  the  potential  conflicts. 
Comments  may  be  in  terms  of  either  broad  areas  or  restricted  to 
particular  blocks  of  concern.  Those  submitting  comments  are 
requested  to  list  block  numbers  or  outline  the  subject  area  on 
the  large-scale  Call  map. 

Nominations  and  comments  must  be  received  no  later  than  45  days 
following  publication  of  this  document  in  the  Federal  Register  in 
envelopes  IzU^eled  "Nominations  for  Proposed  Chukchi  Sea  Lease 
Sale  126,"  or  "Comments  on  the  Call  for  Information  and 
Nominations  for  Proposed  Chukchi  Sea  Lease  Sale  126,"  as 
appropriate.   The  original  Call  map  with  indications  of  interest 
and/or  comments  must  be  submitted  to  the  Regional  Supervisor, 
Leasing  and  Environment,  Alaska  OCS  Region,  at  the  address  stated 
under  Description  of  Area.   Copies  of  the  Call  map  showing  in- 
dications of  interest  and  any  comments  are  to  be  sent  to  the 
Chief,  Offshore  Leasing  Management  Division,  Department  of  the 
Interior,  Minerals  Management  Service,  Room  4230,  18th  and  C 
Streets,  NW,  Washington,  D.C.  20240. 
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Uaa  of  Inforaatlon  froa  Call 

Inforaation  subaitted  in  r«spons«  to  this  Call  will  be  used  for 
several  purposes.   First,  responses  will  be  used  to  focus  the 
analysis  in  the  remainder  of  the  sale  process  on  areas  of  hydro« 
carbon  potential  for  oil  and  gas  development.   Second,  conments 
on  possible  environnental  effects  and  potential  use  conflicts 
will  be  used  in  the  analysis  of  environaental  conditions  in  and 
near  the  Call  area.   This  inforaation  will  be  used  to  make  a 
preliainary  detenination  of  potential  advantages  and  disadvan- 
tages of  oil  and  gas  exploration  and  development  to  the  Region 
and  the  Nation.   A  third  purpose  for  this  Call  is  to  use  the 
conaents  to  initiate  the  seeding  process  for  the  EIS  and  analyze 
alternatives  to  the  proposed  action.   The  Notice  of  Intent  to 
Prepare  an  EIS,  including  a  description  of  the  scoping  process, 
is  located  later  in  this  document.   Fourth,  comments  may  be  used 
in  developing  lease  terms  and  conditions  to  ensure  safe  offshore 
operations.   Fifth,  comments  may  be  used  to  evaluate  potential 
conflicts  between  the  Coastal  Management  Program  and  offshore  oil 
and  gas  activities. 

Existing  Information 

An  extensive  environmental  as  well  as  socioeconomic  studies 
program  has  been  under  way  in  this  area  since  1975.   The 
emphasis,  including  continuing  studies,  has  been  on  geologic 
mapping,  environmental  characterization  of  biologically  sensitive 
habitats,  endangered  whales  and  marine  mammals,  physical 
oceanography,  ocean-circulation  modeling,  and  ecological  effects 
of  oil  and  gas  activities.  A  coiqplete  listing  of  available  study 
reports  and  information  for  ordering  copies  may  be  obtained  from 
the  Records  Manager,  Alaslca  OCS  Region,  at  the  address  stated 
under  Description  of  Area.   The  reports  may  also  be  ordered 
directly  from  the  U.S.  Department  of  Commerce,  National  Technical 
Information  Service,  5285  Port  Royal  Road,  Springfield,  Virginia 
22161  or  by  telephone  at  (703)  487-4650. 

In  addition,  a  program  status  report  for  continuing  studies  in 
this  area  may  be  obtained  from  the  Chief,  Environmental  Studies 
Section,  Alaska  OCS  Region,  at  the  address  stated  under 
Description  of  Area  or  by  telephone  at  (907)  261-4620.   Summary 
Reports  and  Indices  and  technical  and  geologic  reports  are 
available  for  review  at  the  MMS  Alaska  OCS  Region  (see  address 
under  Description  of  Area) .   Copies  of  the  Alaska  OCS  Regional 
Summary  Reports  may  also  be  obtained  from  the  OCS  Information 
Program,  Office  of  Offshore  Information  and  Publications, 
Minerals  Management  Service,  1951  Kidwell  Drive,  Suite  601, 
Vienna,  Virginia  22180  or  by  calling  (703)  285-2283. 


Tentative  Schedule 

Final  delineation  of  the  area  for  possible  leasing  will  be  made 
at  a  later  date  in  compliance  with  applicable  laws  including  all 
requirements  of  the  National  Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.^  and  the  OCS  Lands  Act,  as  amended,  and  with 
established  departmental  procedures. 

Tentative  milestones  that  will  precede  this  sale,  proposed  for 
May  1991,  are: 


Milestones 

Comments  Due  on  the  Call 

Scoping  Comments  Due 

Area  Identification 

Draft  EIS  Published 

Hearings  on  Draft  EIS  Held 

Final  EIS  Published 

Availability  of  Proposed  Notice  of 
Sale  Published 

Governor's  Comments  Due  on 
Proposed  Notice 


Dates 


February  1989 
February  1989 
April  1989 
May  1990 
June  1990 
November  1990 

December  1990 


February  1991 

Final  Notice  of  Sale  Published  April  1991 

Sale  May  1991 

NOTICE  OF  INTENT  TO  PREPARE  AN  ENVIRONMENTAL  IMPACT  STATEMENT 

Purpose  of  Notice  of  Intent 

Pursuant  to  the  regulations  (40  CFR  1501.7)  implementing  the 
procedural  provisions  of  the  National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq . ) .  as  amended,  MMS  is  announcing  its 
intent  to  prepare  an  EIS  regarding  the  oil  and  gas  leasing 
proposal  known  as  Sale  126  in  the  Chukchi  Sea  off  Alaska.   The 
Notice  of  Intent  also  serves  to  announce  the  scoping  process  that 
will  be  followed  for  this  EIS.   Throughout  the  scoping  process. 
Federal,  State,  and  local  governments  and  other  interested 
parties  aid  MMS  in  determining  the  significant  issues  and 
alternatives  to  be  analyzed  in  the  EIS. 

The  EIS  analysis  will  focus  on  the  potential  environmental 
effects  of  leasing,  exploration,  and  development  of  the  blocks 
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included  in  the  area  defined  in  the  Area  Identification  procedure 
as  the  proposed  area  of  the  Federal  action.  Alternatives  to  the 
proposal  that  nay  be  considered  are  to  delay  the  sale,  cancel  the 
sale,  or  modify  the  sale. 

Instructions  on  Notice  of  Intent 

Federal,  State,  and  local  governments  and  other  interested  par- 
ties are  reqpiested  to  send  their  written  comnents  on  the  scope  of 
the  EIS,  significant  issues  that  should  be  addressed,  and  alter- 
natives that  should  be  considered  to  the  Regional  Supervisor, 
Leasing  and  Environment,  Alaska  OCS  Region,  at  the  address  stated 
under  Description  of  Area  above.   Comments  should  be  enclosed  in 
an  envelope  IzUseled  "Comments  on  the  Notice  of  Intent  to  Prepare 
an  EIS  on  the  proposed  Chukchi  Sea  Lease  Sale  126."  Comments  are 
due  no  later  than  45  days  from  publication  of  this  Notice. 


-K^i  kiL 


Director,  Minerals  Management  Service 

Robert  E.  Kallman 
Approved; 


Aotfnt 

Assista: 


LA 


^u^^hV^ 


/D^e 


Secretary  -  Land  and  Minerals  Management 

James  E.   Cason 
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OEPARTMEHT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehal>iNtative  Servicee 

34  CFR  Part  301 

Preecfwol  Grants  for  Handicapped 
Children  Program 

AOaNCY:  Department  of  Education. 
ACnOM:  Final  regulations. 


:  The  Secretary  issues 
regulations  implementing  the  Preschool 
Grants  for  Handicapped  Children 
program  (Preschool  Grants).  This 
program  is  authorized  under  section  dl9 
of  Part  B  of  the  Education  of  the 
Handicapped  Act  (EHA),  as  amended 
by  Pub.  L  99-457,  the  Education  of  the 
Handicapped  Act  Amendments  of  1986. 
These  fmal  regulations  establish  the 
requirements  for  implementing  this  new 
formula  grant  program  to  provide 
Federal  financial  assistance  to  States  for 
serving  children  with  handicaps  aged 
three  through  five  years. 
EFFECnvc  date:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOa  FURTHCR  INf  ORMATtOM  CONTACT. 
Ms.  Nancy  Treusch,  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs.  Department  of 
Education.  400  Maryland  Avenue,  SW. 
(Switzer  Building,  Room  4615— MES 
2732).  Washington,  DC  20202; 
Telephone:  (202)  732-1097. 
SUPfLEMCNTARY  wirowilATlow:  Public 
Law  99-457,  enacted  on  October  8, 1986, 
revised  section  619  of  Part  B  of  the  EHA 
by  replacing  the  Incentive  Grants 
program  with  a  new  Preschool  Grants 
for  Handicapped  Children  program 
(Preschool  Grants).  The  purpose  of  the 
Preschool  Grants  program  is  to  provide 
additional  Federal  financial  assistance 
to  States  for  providing  special  education 
and  related  services  to  children  with 
handicaps  aged  three  through  five  years. 
The  Preschool  Grants  regulations 
establish  the  administrative  procedures 
for  applying  for  and  distributing 
Preschool  Grant  funds.  They  are  not 
intended  to  repeat  the  substantive  rights 
and  protections  of  three  through  five- 
year-old  children  with  handicaps  which 
are  established  under  Part  B  of  the  EHA 
and  its  implementing  regulations  at  34 
CFR  Part  300.  These  rights  and 
protections  include  the  right  to  a  free 
appropriate  public  education,  placement 
in  the  least  restrictive  environment,  and 


the  availability  of  due  process 
procedures. 

Beginning  in  fiscal  year  (FY)  1988, 
States  are  required  to  use  at  least 
seventy-five  percent  of  their  Preschool 
Grants  funds  for  making  subgrants  to 
local  educational  agencies  (LEAs)  and 
intermediate  educational  units  (lEUs). 
States  may  use  not  more  than  twenty 
percent  of  their  grant  funds  for  planning 
and  developing  a  statewide 
comprehensive  delivery  system  for 
special  educational  services  to  children 
with  handicaps  aged  birth  through  five 
years  and  for  providing  direct  and 
support  services  to  children  with 
handicaps  aged  three  through  five  years. 
These  funds  may  be  used  to  continue 
the  planning  begun  under  the  Early 
Childhood  State  Plan  grants  which  were 
previously  authorized  under  section 
623(b)  of  the  EHA  and  eliminated  by 
Pub.  L.  99-457.  States  may  use  not  more 
than  five  percent  of  the  total  grant 
award  for  the  cost  of  administering  the 
grant. 

A  new  provision  in  the  statute 
requires  that  States  make  a  free 
appropriate  public  education  available 
to  all  children  with  handicaps  aged 
three  through  five  years  by  FY  1991  in 
order  to  continue  to  be  eligible  for 
funding  under  the  Preschool  Grants 
program.  Eligibility  for  EHA-Part  B 
funds  for  children  with  handicaps  aged 
three  through  five  years,  funding  under 
Parts  C  through  G  of  the  EHA  for 
projects  relating  exclusively  to  children 
with  handicaps  aged  three  through  five 
years,  and  funding  for  children  with 
handicaps  aged  three  through  five  years 
served  under  Pub.  L  100-297  (which 
reauthorized  the  Chapter  1  State 
Operated  or  Supported  Program  for 
Handicapped  Children)  is  contingent 
upon  eligibility  for  a  Preschool  Grant. 
These  statutory  eligibility  restrictions 
will  become  effective  in  FY  1991. 
Currently,  all  States  are  eligible  for 
funding  under  the  Preschool  Grants 
program. 

For  FY  1987  through  FY  1989  a 
Preschool  Grant  award  is  the  total  of 
two  amounts.  The  first  amount,  the 
basic  grant,  is  based  on  the  previous 
year's  December  1  EHA-Part  B  count 
(reported  to  the  Secretary  on  a  non- 
categorical  basis)  of  three-  through  five- 
year-old  children  with  handicaps 
receiving  special  education  and  related 
services.  The  basic  amount  was  $300  per 
child  in  FY  1987.  $400  per  child  in  FY 
1988,  and  will  be  up  to  $500  per  child  in 
FY  1989, 

The  second  amount,  the  bonus,  is 
based  upon  the  net  estimated  increase 
in  the  number  of  three-  through  five- 
year-old  children  with  handicaps 
expected  to  be  served  under  the  EHA- 


Part  B  on  December  1  of  the  cturent 
calendar  year.  A  bonus  payment  of  up  to 
$3800  for  each  additional  diild  is  paid 
when:  (1)  there  is  an  estimated  increase 
in  the  total  number  of  three-  through 
five-year-old  children  with  handicaps 
served  (i.e.,  those  served  under  both  the 
EHA-Part  B  and  the  Chapter  1  State 
Operated  or  Supported  Program  for 
Handicapped  Children)  from  the 
previous  child  count,  and  (2)  there  is  an 
estimated  increase  from  the  previous 
year's  EHA-Part  B  count  in  the  number 
of  three-  through  five-year-old  children 
served  under  the  EHA-Part  B. 
Tlierefore.  in  order  to  determine  the  net 
estimated  increase  in  three-  through 
five-year-old  children  served,  a  State 
must  estimate  the  next  year's  Chapter  1 
State  Operated  or  Supported  Program 
for  Handicapped  Children  three-  through 
five-year-old  child  count  as  well  as  the 
next  year's  EHA-Part  B  three-  through 
five-year-old  child  count. 

Downward  or  upward  adjustments 
are  made  in  the  subsequent  year's  grant 
if  the  actual  child  count  differs  from  the 
estimate.  Bonus  payments  apply  only  for 
fiscal  years  1987, 1988,  and  1989.  For 
fiscal  year  1990  and  thereafter.  States 
receive  up  to  $1000  per  child  for  the 
three-  through  five-year-olds  counted  in 
the  previous  year's  December  1  EHA- 
Part  B  child  count. 

Section  3501  of  the  Hawkins-Stafford 
Act  amended  Part  E  of  the  General 
Education  Provisions  Act  (GEPA)  to 
provide  for  new  enforcement 
procedures.  The  amended  Part  E 
requires  the  Secretary  to  establish  an 
Office  of  Administrative  Law  Judges 
(OALJ)  to  replace  the  existing 
Educational  Appeal  Board  and  sets  out 
new  hearing  procedures.  20  U.S.C.  1234- 
12341.  As  a  result,  appeals  from  cost 
disallowance  decisions  received  by  a 
State  educational  agency  (SEA)  on  or 
after  October  25, 1988  will  be  heard  by 
the  OALJ.  The  Educational  Appeal 
Board  will  continue  to  hear  appeals 
from  determinations  received  by  an  SEA 
before  October  25. 

On  November  18, 1987.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  RegUter  (52  FR  44346).  No 
major  changes  have  been  made  to  the 
proposed  regulations.  A  technical 
change  has  been  made  to  S  301.4  due  to 
the  publication  (FR  8033-8103,  March  11, 
1988)  of  the  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments  (to  be  codified  at  34 
CFR  Part  80).  Effective  October  1. 1988, 
Part  80  supersedes  Part  74  with  respect 
to  State  and  local  governments.  Section 
301.12  has  been  deleted  because  this 
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information  is  already  included  in  the 
application  package.  A  new  {  301.12  has 
been  added  describing  the  sanctions  if  a 
State  does  not  meet  the  statutory 
timeline  for  making  a  free  appropriate 
public  education  available  to  all 
children  with  handicaps  aged  three 
through  five  years. 

Analysis  of  CommenU  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment,  five  hundred  and 
five  (505)  parties  submitted  comments 
on  the  proposed  regulations.  An 
analysis  of  the  comments  and  of 
changes  in  the  regulations  since 
publication  of  the  NPRM  follows. 

Major  issues  that  address  topics 
covered  in  the  Part  B  regulations  are 
grouped  according  to  subject.  Other 
substantive  issues  are  discussed  under 
the  section  of  the  Preschool  Grants 
regulations  to  which  they  pertain. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Many  of  the  public  comments 
pertained  to  the  substantive  rights  of 
three-  through  five-year-old  children 
with  handicaps  which  are  in  the 
regulations  implementing  Part  B  of  the 
EHA  (34  CFR  Part  300).  Comments 
which  addressed  the  proposed  addition 
to  the  comment  on  the  least  restrictive 
environment  (LRE)  contained  in  the 
NPRM  under  the  EHA-Part  B  (FR  8390, 
March  14, 1988)  will  be  considered  in  the 
development  of  the  final  Part  B 
regulations  at  34  CFR  Part  30a  No 
changes  have  been  made  to  the 
Preschool  Grants  regulations  based  on 
comments  regarding  issues  covered  by 
the  regulations  at  34  CFR  Part  300. 
However,  the  Secretary  has  briefly 
responded  to  the  comments  that  have  a 
significant  impact  on  the  three-  through 
five-year-old  population  by  cross- 
referencing  the  pertinent  EHA-Part  B 
regulations.  A  discussion  of  these  topics 
follows: 

1.  Least  Restrictive  Environment  (LRE) 

Comment:  Some  commenters  wanted 
specific  language  stating  that  special 
education  and  related  services  must,  to 
the  maximum  extent  appropriate,  be 
provided  to  preschool  chil(^n  with 
handicaps  in  the  LRE.  Other 
commenters  wanted  clarifiction  of  the 
definition  of  "least  restrictive 
environment"  as  it  applies  to  preschool 
children,  especially  if  a  State  does  not 
provide  preschool  programs  for  non- 
handicapped  children. 

Discussion:  The  existing  requirements 
on  LRE  at  34  CFR  300.550-300.556  apply 
to  preschool  children  with  handicaps. 


The  NPRM  to  amend  34  CFR  Part  300 
proposes  an  addition  to  the  comment 
following  §  300.552.  which  sets  forth  the 
general  requirements  for  placement  in 
the  least  restrictive  environment  The 
proposed  addition  to  the  comment 
provides  examples  of  how  a  public 
agency  serving  preschool  children  with 
handicaps  may  meet  the  LRE 
requirements  it  it  does  not  provide 
education  to  non-handicapped  children 
who  are  aged  three,  four,  or  five  years. 
Changes:  None. 

2.  Parent  Counseling  and  Training 

Comment-  Some  commenters  wanted 
the  Preschool  Grants  regulations  to 
contain  requirements  that  the 
individualized  education  program  (lEP) 
include  instruction  for  parents  so  that 
they  can  be  active  and  knowledgeable 
in  assisting  in  their  child's  progress  and 
"involvement  of  parents  and  family"  to 
ensure  that  the  family  involvement 
provided  for  under  the  Early 
Intervention  for  Infants  and  Toddlers 
with  Handicaps  program  (Early 
intervention  program)  will  be  continued 
in  preschool  programs. 

Discussion:  "Parent  counseling  and 
training"  is  defined  at  34  CFR 
300.13(b)(6)  as  a  related  service  and  may 
be  included  at  any  time  in  an  lEP  if  it  is 
determined  to  be  needed  to  assist  a 
child  in  benefitting  fit)m  special 
education.  The  regulations  implementing 
Part  B  also  emphasize  the  role  of 
parents  at  an  lEP  meeting.  See  Question 
26  in  Appendix  C  to  34  CFR  Part  300. 
Finally,  the  regulations  at  34  CFR 
300.370(b)(2)  include  "parent  training 
activities"  under  the  definition  of 
"support  services"  for  which  a  State 
educational  agency  (SEA)  may  use  its 
EHA-Part  B  allocation. 

The  Secretary  has  consistently 
supported  parental  involvement  in  all 
educational  programs.  This  includes 
supporting  the  important  role  of  parents 
as  active  participants  in  the 
development  and  implementation  of 
their  child's  educational  program.  States 
are  encouraged  to  increase  efforts  to 
include  parents  in  developing  and 
providing  special  education  and  related 
services  to  their  preschool  child  with 
handicaps. 

Changes:  None. 

3.  Case  Management  Services 

Comment:  Some  commenters  argued 
that  case  management  services  that  are 
required  under  the  Early  Intervention 
program,  should  be  required  under  the 
Preschool  Grants  program. 

Discussion:  Part  H  of  the  EHA 
specifically  identifies  case  management 
services  as  one  of  the  early  intervention 
services  to  be  provided.  Under  the  Early 


Intervention  program,  the  case  manager 
is  responsible  for  the  implementation  of 
the  Individualized  Family  Service  Plan 
(IFSP)  and  coordination  with  other 
agencies.  Under  Part  B  of  the  EHA,  the 
public  agency  responsible  for  the 
education  of  a  child  with  a  handicapping 
condition  must  ensure  that  all  the 
services  listed  in  the  child's  lEP  are 
provided.  (See  34  CFR  300.341  and 
questions  45  and  46  in  Appendix  C  to  34 
CFR  Part  300) 
Changes:  None. 

4.  Comprehensive  System  of  Personnel 
Development  (CSPDJ 

Comment:  Many  commenters  wanted 
the  regulations  implementing  the  CSPD 
to  include  training  for  both  professionals 
and  paraprofessionals  who  work  with 
preschool  children  with  handicaps. 

Discussion:  Section  613(a)(3)  of  the 
EHA  and  the  EHA-Part  B  regulations 
implementing  the  Comprehensive 
System  of  Personnel  Development  at  34 
CFR  300.380-300.387  already  allow  a 
State  to  include  in  the  CSPD 
professionals  and  paraprofessionals 
who  work  with  preschool  children  with 
handicaps. 

Changes:  None 

5.  Applicability  of  34  CFR  300.300(b}f3J 

Comment  Many  conunenters  wanted 
guidance  on  the  applicability  of  34  CFR 
300.300(b)(3)  to  the  Preschool  Grants 
program.  Section  300.300(b)(3)  requires  a 
State  to  serve  all  three-  through  five- 
year-old  children  with  a  particular 
handicapping  condition  once  50%  of 
those  children  are  served.  Commenters 
believed  that  this  requirement  confiicts 
with  the  phasing-in  of  the  new  provision 
in  Section  619  of  a  free  appropriate 
public  education  to  all  three-through 
five-year-old  children  with  handicaps  by 
fiscal  year  1991. 

Discussion:  Section  110  of  the 
Handicapped  Programs  Technical 
Amendments  Act  of  1988  (Pub.  L  100- 
630,  enacted  on  November  7. 1988) 
exempts  States  from  complying  with  34 
CFR  300.300(b)(3).  with  respect  to 
children  aged  three  through  five  years, 
during  the  phase-in  period  of  the 
Preschool  Grants  program. 

Changes:  None 

6.  Transition 

Comment  Many  commenters  were 
concerned  about  the  transition  of 
children  from  the  Early  intervention 
program  to  the  Preschool  Grants 
program.  Some  commenters 
recommended  that,  to  ensure  a  smooth 
transition,  these  children  should 
continue  to  be  served  under  an 
individualized  family  service  plan  (IFSP) 
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rather  than  under  an  individualized 
education  program  (lEP).  Some 
commenters  recommended  that,  to 
prevent  lapses  in  services  for  th«s« 
children,  language  should  be  added  to 
the  Preschool  Grants  regulations 
requiring  coordination  between  the 
Early  Intervention  program  and  the 
Preschool  Grants  program. 

Discussion:  The  State  educational 
agency  has  a  variety  of  options  for 
developing  and  implementing 
procedures  that  will  ensure  continuity 
during  a  child's  transition  from  services 
under  the  Early  Intervention  program  to 
services  under  the  Preschool  Grants 
program  and  the  El lA  Part  B,  Section 
619(c)  of  the  statute  allows  the  SEA  to 
use  up  to  20%  of  its  Preschool  Grant 
(State  set-aside)  for  planning  and 
developing  a  comprehensive  statewide 
service  delivery  system  for  children 
from  birth  through  age  Tive  years.  These 
funds  may  be  used  to  develop  a  system 
for  planning  and  coordinating  transition 
services  when  a  child  moves  from  the 
Early  Intervention  program  to  the 
Preschool  Grant  program.  The  SEA  may 
also  use  funds  from  the  set-aside  portion 
of  the  EHA-Part  B  State  grant  to  provide 
transition  services.  Finally,  Part  H  funds 
may  be  used  to  support  transition 
services,  as  will  be  indicated  in  the  Hnai 
regulations  implementing  the  Early 
Intervention  program. 

Although  IFSPs  and  lEPs  must  be 
developed  and  implemented  according 
to  the  requirements  applicable  to  the 
respective  programs,  nothing  in  Part  B, 
section  619,  or  Part  H  of  the  statute 
prevents  lEPs  from  containing  the  same 
elements  as  IFSPs.  In  fact  section  677(d) 
of  the  EHA-Part  H  requires  that  the 
IFSP  contains  steps  to  be  taken  to 
support  the  transition  of  the 
handicapped  toddler  to  services 
provided  under  the  EHA-Part  B.  to  the 
extent  such  services  are  considered 
appropriate.  States  may  include  in  their 
procedures  for  transition  methods  by 
which  the  IFSP  can  be  used  as  a  basis 
for  the  development  of  the  lEP. 

Since  no  one  agency  has  the  funding 
sources  to  provide  all  the  necessary 
services.  States  may  use  their 
interagency  agreements  to  clarify 
transition  options  and  develop 
appropriate  procedures  and  activities. 
With  proper  planning,  the  interagency 
agreements  between  the  SEA  and  other 
agencies  providing  services  to 
handicapped  infants  and  toddler* 
should  contain  enough  flexibility  so  that 
lapses  in  delivery  of  services  will  not 
occur. 

Changes:  None. 

The  following  is  an  analysis  of 
comments  pertaining  to  spedfic 


regulatory  tectiona  of  the  Preschool 
Grants  r^pilatibna. 

Sobpart  A — Gcnaral 

SecUon  301.1 

Comment-  Commenters  wanted  the 
language  in  paragraphs  (a)  and  (c) 
revised  to  clarify  that  SEAs  may  make 
subgrants  to  LEAs  and  lEUs  to  provide 
special  education  and  related  services 
and  that  the  SEA  may  provide  direct 
and  support  services. 

Discussion:  Section  301.1  describes 
the  general  purpose  of  the  Preschool 
Grants  program.  The  specific  provisions 
that  the  commenters  wanted  included 
are  set  forth  in  8  301.3  and  S  301.3a 
These  sections  implement  the  statutory 
requirement  that  beginning  in  fiscal  year 
1988.  the  SEA  must  allocate  at  least  75% 
of  the  Preschool  Grant  award  for 
subgrants  to  LEAs  and  lEUs  for  their  use 
in  providing  special  education  and 
related  services  to  preschool  children 
with  handicaps.  The  SEA  may  use  not 
more  than  20%  of  the  Preschool  Grant 
award  to  plan  and  develop  a  statewide 
comprehensive  service  delivery  system 
for  children  with  handicaps  from  birth 
through  Hve  years  and  to  provide  direct 
and  support  services  to  preschool 
children  with  handicaps. 

Changs:  None. 

Section  301.2 

Comment-  Conunenters  wanted  "local 
educational  agency  (LEA)  or 
intermediate  educational  unit  (lEU)"  in 
paragraph  (b)  changed  to  "LEA*  and 
lEUs." 

Discussion:  This  change  will  clarify 
that  both  LEAs  and  lEU*  are  eligible 
subgrantees. 

Changes:  "Any"  is  deleted  and  "or"  is 
changed  to  "and." 

Comment  Many  commenters  wanted 
private  school*  and  other  State  agencies 
to  be  eligible  subgrantees.  There  was 
concern  that  funding  only  LEAs  and 
lEUs  would  disrupt  the  current  service 
delivery  system  in  many  States. 

Discussion:  Section  619(c)  of  the 
statute  authorizes  subgrants  only  to 
LEAs  and  lEUs.  However,  nothing  in  the 
statute  prohibits  LEAs.  lEUs.  and  the 
SEA,  if  the  SEA  provides  direct  or 
support  services,  from  contracting  with 
private  schools  and  other  State  agencies 
for  the  delivery  of  services. 

Changes:  ^4one 

Section  301.3 

CommenL  Commenters  wanted 
services  under  this  program  to  be 
available  to  children  with  handicaps 
from  birth  through  age  Hve  years. 

Discussion:  Services  under  this 
program  are  not  authorized  for  children 


with  handicaps  from  birth  through  age 
two  years,  although  they  were 
authorized  under  the  former  Preschool 
Incentive  Grant  program.  Under  the 
EHA  Amendments  of  1986,  direct 
services  under  the  Preschool  Grants 
program  are  provided  only  to  diildren 
with  handicaps  aged  three  through  five 
years. 
Changes:  None. 

Section  301.4 

Comment:  Some  commenters  wanted 
all  documents  and  regulations 
applicable  to  this  program  inchided  in 
this  regulation  rather  than  cited 
separately. 

Discussion:  Because  so  many  parts  of 
the  Education  Department  General 
Administrative  Regulations  (EDGAR) 
and  other  regulations  apply  to  this 
program,  the  Department  does  not 
consider  it  feasible  to  compile  all  of  the 
regulations  into  one  document.  A 
compilation  would  be  overly 
cumbersome  and  would  duplicate 
existing  regulations. 

Changes:  None. 

SecUon  301.5 

Comment  Some  commenters  wanted 
"and  their  famibes"  and  "eariy 
intervention  services,"  added  to  the 
definition  of  "comprehensive  service 
delivery  system"  (CSDS)  to  clarify  that 
the  States  could  plan  for  these  types  of 
services  under  the  CSDS. 

Discussion:  The  definition  of  CSDS 
already  gives  States  the  authority  to 
plan  for  providing  special  education  and 
related  services  to  handicapped  children 
from  birth  through  age  five.  This 
includes  pUmning  appropriate  services 
for  handicapped  infant*  tuid  toddler*, 
including  involvement  of  their  familie*. 

Changes:  None. 

Comment  Some  commenters  wanted 
the  term  "excess  appropriation" 
changed  because  it  can  be  confused 
with  "excess  cost" 

Discussion:  "Excess  appropriation"  is 
the  statutory  term.  Its  defmition  makes 
it  clear  that  the  term  does  not  mean 
"excess  cost" 

Changes:  None. 

Comment  Commenters  wanted  the 
word  "years"  added  to  the  definition  of 
"Preschool." 

Discussion:  This  suggestion  clarifies 
that  "age"  refers  to  years. 

Changes:  The  definition  of 
"Preschool"  is  amended  by  adding 
"years"  after  "three  through  five." 


iff  "A  J, 
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Subpart  B— How  Does  a  State  Apply  for 
a  Grant? 

Section  301.10 

Comment  Several  commenters 
wanted  to  know  what  must  be  included 
in  the  EHA-Part  B  State  plan  to 
demonstrate  the  availability  of  a  free 
appropriate  public  education  to  all 
children  with  handicaps  aged  three 
through  five  years. 

Discussion:  In  order  to  be  eligible  for 
a  Preschool  Grant  in  FY  1991,  the  State 
must  include  in  its  State  plan  policies 
and  procedures  that  ensure  the 
availability  of  a  free  appropriate  public 
education  to  all  children  with  handicaps 
aged  three  through  five  years.  See 
section  619(b)(1).  A  State  must  verify  the 
policies  and  procedures  with  copies  of 
Stale  statutes,  regulations,  court  orders, 
or  other  legal  documents  on  which  the 
policies  and  procedures  are  based. 
Changes:  None. 

Section  301.11 

Comment  Several  commenters 
wanted  the  Tydings  Amendment 
included  in  this  section  of  regulations. 
The  Tydings  Amendment  provides 
states  and  subgrantees  one  additional 
fiscal  year  beyond  the  fiscal  year  for 
which  a  grant  was  made  for  obligating 
funds  from  that  fiscal  year.  Because 
appropriations  become  available  on 
July  1  each  year  for  this  program.  State 
and  local  recipients  have  27  months 
from  that  date  to  obligate  the  funds. 

Discussion:  The  Tydings  Amendment, 
Section  412(b)  of  the  General  Education 
Provisions  Act  applies  to  the  Preschool 
Grants  program.  34  CFR  76.705  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
implements  the  statutory  provision. 
Under  Pub.  L  100-630,  if  a  State's  FY 
1988  allotment  was  adjusted  downward 
due  to  overpayment  of  bonus  funds  in 
FY  1987.  the  FY  1987  funds  remain 
available  for  obligation  by  the  State  and 
LEAs  and  lEUs  for  an  additional  12 
months.  If  a  State's  FY  1989  allotment  is 
adjusted  downward  due  to  an 
overpayment  of  bonus  funds  in  FY  1988, 
the  FY  1988  funds  will  remain  available 
for  obligation  by  the  State  and  LEAs  and 
lEUs  for  an  additional  12  months.  Slates 
that  do  not  receive  a  downward 
adjustment  to  their  FY  1988  or  FY  1989 
allotment  will  not  be  affected  by  this 
provision  in  Pub.  L  100-^30. 
Changes:  None. 

Section  301.12 

Comment  Several  commenters 
wanted  clarification  that 
nonparticipation  under  section  619  will 
not  affect  receiving  Part  B  funds  for 
children  and  youth  with  handicaps  aged 


6  through  21  years.  Also,  several 
commenters  wanted  to  know  what  funds 
will  be  affected  if  a  State  does  not  make 
a  free  appropriate  public  education 
available  to  all  preschool  children  with 
handicaps  by  the  timeline  established  in 
the  statute. 

Discussion:  EHA-Part  B  funds  for  six 
through  twenty-one  year-old  children 
with  handicaps  will  not  be  affected  if  a 
Slate  does  not  make  a  free  appropriate 
public  education  available  to  all  three- 
through  five-year-old  children  with 
handicaps  by  1991. 

Sections  609  and  611(a)(1)  of  the  EHA 
describe  the  funds  that  are  affected  by  a 
State  not  making  a  free  appropriate 
public  education  available  to  all 
preschool  children  with  handicaps  by 
1991. 

Changes:  A  new  §  301.12,  "What  are 
the  sanctions  if  a  State  does  not  meet 
the  statutory  timelines  for  making  a  free 
appropriate  public  education  available 
to  preschool  children  with  handicaps?" 
has  been  added. 

Subpart  C— How  Does  the  Secretary 
Make  a  Grant  to  a  State? 


Section  301.20 

Comment  Some  commenters  asked 
that  States  be  allowed  to  use  "other 
available  data,"  in  addition  to  data 
obtained  from  LEAs  and  lEUs.  as  a 
basis  for  the  estimate  of  the  increase  in 
the  number  of  children  with  handicaps 
aged  three  through  five  years  who  will 
be  receiving  special  education  and 
related  services  on  December  1  of  the 
next  fiscal  year. 

Discussion:  Each  State  submitting  an 
estimated  count  must  attach  a  copy  of 
the  procedures  the  State  used  to  make 
an  estimation.  Using  other  data  in 
addition  to  data  from  LEAs  and  lEUs  is 
permissible  under  the  statute  and.  as  the 
commenters  suggested,  may  assist 
States  in  acquiring  the  information 
needed  for  the  most  accurate  estimate 
possible. 

Changes:  The  Secretary  has  added 
"and  other  available  data"  to 
S  301.20(c). 

Comment  Some  commenters  felt  that 
bonus  payments  only  for  newly  served 
preschool  children  with  handicaps  is 
unfair  to  States  that  have  already 
established  preschool  programs. 

Discussion:  The  principal  purpose  of 
the  bonus  provision  is  to  provide  a 
financial  incentive  to  States  that  were 
not  previously  serving  the  preschool 
handicapped  to  enourage  them  to  do  so. 
States  with  mandates  already  in  effect 
can  receive  bonus  funds  for  previously 
unserved  children  with  handicaps, 
including  those  who  will  turn  three 
years  old  and  receive  special  education 


and  related  services  by  December  1.  of 
the  next  school  year. 
Changes:  None. 

Comment  Many  commenters  asked 
which  children  may  be  considered 
"newly  served"  for  purposes  of  the 
estimated  count  and  whether  children 
served  under  the  Chapter  1  State 
Operated  or  Supported  Program  for 
Handicapped  Children  could  be 
included  in  the  estimate  as  new  children 
to  be  served  under  Part  B. 

Discussion:  "Newly  served"  childrt»n 
are  those  who  have  never  received 
special  education  and  related  services. 
Children  previously  served  under  the 
Chapter  1  State  Operated  or  Supported 
Program  for  Handicapped  Children  have 
received  special  education  and  related 
services,  and  are,  therefore,  not  "newly 
served"  children  for  purposes  of  making 
an  estimation.  The  purpose  of  the  bonus 
payments  was  not  to  transfer  children 
from  another  federal  program  to  Part  B 
in  order  to  generate  bonus  funds.  The 
intent  was  to  encourage  states  to  locate 
and  ser\'e  children  who  had  never 
,  received  special  education  and  related 
'   services. 

Changes:  None. 

Comment  Some  conunenters  wanted 
the  estimated  count  to  pertain  to  the 
estimated  increase  in  the  number  of 
preschool  children  with  handicaps 
receiving  a  "free  and  most  appropriate 
education."  (emphasis  added) 

Discussion:  The  statute  provides  that 
the  estimated  count  consist  of  children 
with  handicaps  aged  three  through  five 
years  who  will  be  receiving  special 
education  and  related  services.  This  is 
the  standard  used  in  the  regulations. 
Changes:  None. 

Section  301.21 

Comment  Some  commenters 
requested  clarification  of  the  language 
to  show  that  the  Chapter  1  State 
Operated  or  Supported  Program  for 
Handicapped  Children  (34  CFR  Part  302) 
count,  as  well  as  the  EHA-B  (34  CFR 
Part  300)  count  will  be  used  to  verify 
the  accuracy  of  an  estimated  count 

Discussion:  In  making  adjustments  to 
a  State's  grant,  both  of  these  counts  are 
used  to  verify  the  accuracy  of  the 
estimated  count 

Changes:  Section  §  301.21  is  amended 
to  include  the  Chapter  1  State  Operated 
or  Supported  Program  for  Handicapped 
Children  count  in  verifying  the  accuracy 
of  an  estimated  count. 
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Subpart  D— How  Dom  a  State  Distribute 
the  Grant  Money? 

Section  301.30 

Comment:  Some  commenters 
suggested  that  %  301.30(d).  which  allows 
the  SEA  to  provide  services  if  an  LEA  or 
lEU  is  unable  or  unwilling  to  provide 
services,  may  cause  LEAs  and  lEUs  not 
to  provide  services,  and  should  be 
deleted. 

Discussion:  Section  614(d)  of  the  EHA 
allows  Slates,  under  certain  limited 
circumstances,  to  retain  funds  that 
would  normally  flow  to  an  LEA  or  lEU. 
Funds  can  be  retained  if  the  LEA  or  lEU 
(1)  is  unable  or  unwilling  to  maintain 
programs  of  free  appropriate  public 
education;  (2)  is  unable  or  unwilling  to 
be  consolidated  with  other  LEAs  in 
order  to  establish  and  maintain  the 
programs;  or  (3)  has  one  or  more 
handicapped  children  who  can  best  be 
served  by  a  regional  or  State  center 
designed  to  meet  the  needs  of  these 
children. 

The  Department  has  no  authority  to 
eliminate  this  provision  which  applies  to 
all  programs  authorized  under  the  EHA- 
Part  B,  including  the  Preschool  Grants 
program  in  section  619. 

Changes:  None. 

Section  301.31 

Comment-  Some  commenters  wanted 
States  to  have  the  discretion  to  combine 
basic  and  bonus  funds  before 
calculating  subgrants  rather  than 
separately  calculating  basic  and  bonus 
amounts  for  subgrants. 

Discussion:  Section  619(a)  and  (c)(3) 
of  the  statute  require  that  both  at  the 
federal  and  State  level  two  calculations, 
basic  and  bonus,  be  made.  Each  must  be 
calculated  on  a  pro  rata  basis.  The 
subgrant  may  be  issued  on  a  grant 
award  document  showing  the  award  as 
a  total  amount  that  does  not  break  out 
the  basic  and  bonus  amounts. 

Changes:  None. 

Comment:  None. 

Discussion:  The  Secretary  has  made  a 
minor  change  to  S  301.31  to  clarify  how 
a  State  determines  the  amount  to  which 
an  LEA  or  lEU  that  is  entitled  to  a 
subgrant  will  receive  upon  submitting  an 
approval  application  to  the  SEA.  The 
change  conforms  the  language  of 
I  301.31  to  the  language  of  the  statute. 

Changes:  The  regulation  is  amended 
by  deleting  the  last  phrase  in  $  301.31  (a) 
and  (b).  "in  all  LEAs  and  lEUs  that 
apply  to  the  SEA  for  Preschool  Grant 
funds."  and  replacing  it  with  "in  all 


LEAs  and  lEUs  that  are  entitled  to 
Preschool  Grants  fundii." 
Section  301.32 

Comment  Some  commenters  wanted 
this  section  to  provide  that  SEAs  may 
use  the  20%  State  set-aside  portion  of 
the  Preschool  Grant  to  adjust  bonus 
allocations  awarded  to  LEAs  and  lEUs 
so  that  LEAs  and  lEUs  that  did  have  an 
increase  In  the  number  of  preschool 
children  with  handicaps  will  not  be 
penalized  because  there  was  no 
statewide  growth. 

Discussion:  The  SEA  already  has  the 
authority  to  use  the  20%  set-aside 
portion  of  its  grant  under  this  program 
and  under  their  EHA-Part  B  grant  to 
assist  LEAs  and  lEUs  who  would 
otherwise  not  receive  as  large  a 
subgrant  as  anticipated. 

Change:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  xaayot 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  flnancial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subfects  in  S4  CFR  Part  301 

Education,  Education  of  the 
handicapped.  Grant  programs — 
education.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  14. 1968. 
Lauro  F.  Cavaxos, 

Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.173  Preschool  Grants  for 
tiandicapped  Children) 

The  Secretary  amends  Title  34, 
Chapter  III  of  the  Code  of  Federal 
Regulations  by  revising  Part  301  to  read 

as  follows: 


PART  301— PRESCHOOL  GRANTS 
FOR  HANDICAPPED  CHILDREN 

Subpart  A— G«Mral 

Set. 

301.1  What  is  the  Preschool  Grants  for 
Handicapped  Children  Program? 

301.2  What  is  eligible  for  an  award? 

301.3  What  kirtds  of  activities  may  be 
assisted? 

301.4  What  regulations  apply? 

301.5  What  definitions  apply? 

Su()part  B— How  Ooet  a  Stat*  Apply  for  a 
Grant? 

301.10  How  does  a  Slate  become  eligible  to 
receive  a  grant? 

301.11  When  does  a  Slate  apply  for  a  grant? 

301.12  What  are  the  sanctions  if  a  State 
does  not  meet  the  statutory  timeline  for 
making  a  free  appropriate  public 
education  available  to  all  preschool 
children  with  handicaps? 

Subpart  C— How  Does  ttie  Secretary  Make 
a  Grant  to  a  State? 

301.20  What  requirements  apply  to 
estimating  the  number  of  handicapped 
children  who  will  be  served  in  order  to 
receive  funds  from  an  excess 
appropriation? 

301.21  How  are  adjustments  made  if  a  State 
overestimates  or  underestimates  the 
ircrease  in  preschool  handicapped 
children  served? 

Subpart  D    How  doas  a  Stat*  Make  a 
Subflrawt  to  an  AjipNcant? 

301.30  How  does  a  State  distribute  the  grant 
money? 

301.31  What  is  the  amount  of  a  subgrant  to 
a  local  educational  agency? 

301.32  How  are  adjustments  made  to  a  local 
educational  agency's  subgrant? 

Authority:  20  U.S.C  1419,  unless  otherwise 
noted. 

Subpart  A—General 

§301.1    Wttat  is  t»w  Preactwd  Grants  tor 
nanoicappao  t^nwnn  rrognmr 

The  Preschool  Grants  for 
Handicapped  Children  program 
(Preschool  Grants  program)  provides 
grants  to  States  to  assist  them  in — 

(a)  Providing  special  education  and 
related  services  to  handicapped  children 
aged  three  through  five  years; 

(b)  Planning  and  developing  a 
statewide  comprehensive  delivery 
system  for  handicapped  children  from 
birth  through  age  five  years;  and 

(c)  Providing  direct  and  support 
services  to  handicapped  children  aged 
three  through  Hve  years. 

(Authority:  20  U.S.C.  1419) 

§301.2    Wtw  Is  ellgMa  tor  «i  award? 

(a)  The  Secretary  makes  a  grant  to 
each  State  that  submits  an  application 
that  meets  the  requirements  of  this  part. 
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(b)  A  State  may  make  a  sub^ant  to 
any  local  educational  agency  (LEA)  and 
intermediate  educational  unit  (lEU)  that 
submits  an  approvable  application  to 
the  State  educational  agency  (SEA). 
(Authority:  20  U.S.C  1419) 

§301.3    What  kinds  of  acthMes  may  be 
assisiau  i 

Under  the  Preschool  Grants  program, 
the  Secretary  makes  a  grant  to  a  State  to 
conduct  the  following  activities: 

(a)  Provide  subgrants  to  LEAs  and 
lEUs  to  assist  tliem  in  |voviding  special 
education  and  related  services  to 
handicapped  children  aged  three 
through  five  years. 

(b)  Plan  arid  develop  a  statewide 
comprehensive  service  delivery  system 
for  handicapped  children  from  birth 
through  age  five  years. 

(c)  Provide  direct  and  support  services 
from  the  SEA  to  handicapfMNl  children 
aged  three  through  five  years. 

(Authority:  20  U.S.C.  M19^ 

§301.4    Whatregulattonsipply? 

The  fottowing  rcgntatioRS  apply  lo  rite 
Preschool  Grants  program: 

(a)  The  Edacatioa  Department 
General  Adninitfrativc  Regulations 
(EDGAR)  in  34  CFR  Part  76  (State- 
Afknimslered  Ptogrwns),  Part  77 
(Definitiona  that  Apptjr  to  Depwtment 
Regulations),  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Prograae).  Part  30  (UnifaaB 
Administrative  Requirements  {br.Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  and  Part  85 
(Govemmeatwide  Debaiownl  and 
Suspension  (Nonprocureraent).) 

(b)  The  regulations  in  this  Part  301. 

(c)  The  regulations  in  34  CFR  Part  300. 
(Authority:  20  U.&C.  1419) 


§301.5    WhatdaflnMonsspply? 

(a)  Definitions  in  the  Act  The 
following  terms  used  in  this  part  are 
defined  in  the  Act: 

Intermediate  educational  unit 

Local  educational  agency 

State 

State  educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 
Application 
Award 
EDGAR 
Fiscal  year 
Grant  period 
Secretary 
Subgrant 

(c)  Other  definitions.  The  following 
deHnitions  also  apply  to  this  part: 


"Act"  means  the  Education  of  the 
Handicapped  Act  as  amended. 

"Comprehensive  service  delivery 
systen"  awaos  a  State's  plans  and 
procedures,  including  goals  and 
objectives,  for  identifying  all 
haiidicapped  children  from  birth  through 
age  five  years  and  providing  special 
education  and  related  services  to  those 
children  in  accordance  with  State  law, 
policy,  or  practke. 

"Excess  appropriation"  means  that 
portion  of  each  appropriation  for  Hscal 
years  1967. 1966,  and  1969  remaining 
after  the  maximum  amount  of  funds  for 
each  child  counted  has  been  awarded  to 
States  based  on  the  most  recent  child 
count  of  children  with  handicaps  aged 
three  throngh  five  years  receiving 
special  education  and  related  services. 

Tart  B  child  count"  means  the  child 
count  required  by  section  611(aH3)  of 
the  Act. 

"Preschool"  means  the  age  ra^e  of 
three  through  five  years. 

fAufhority  20  U5.C.  1402. 1419^ 


Subpert  B— Hew  Doee 
foraGfant? 


ft  State  Apply 


§301.10    How  doas  a  State  become 
eagMe  to  racatve  a  grant? 

(a)  For  fiscal  years  1988, 1989.  and 
1990  a  State  is  eli»ble  to  receive  a  grant 
if— 

(1)  The  Secretary  approves  Hs  State 
plan  under  34  CFR  Part  300; 

(2)  The  State  provides  special 
education  and  related  services  to  any 
handicapped  children  aged  three 
through  five  years;  and 

(3)  The  State  submits  an  apph'cation 
to  the  Secretary  that  meets  the 
requirements  of  this  part. 

(b)  Beginning  in  fiscal  year  1991.  a 
State  is  eligible  to  receive  a  grant  if — 

(1)  The  Secretary  approves  its  State 
plan  under  34  CFR  Part  300; 

(2)  The  State  has  policies  and 
procedures  in  its  State  plan  under  34 
CFR  Part  300  that  assure  the  provision  of 
a  free  appropriate  public  education  to 
all  handicapped  children  aged  three 
through  five  years  in  accordance  with 
the  requirements  in  34  CFR  Part  300;  and 

(3)  The  State  submits  an  application 
to  the  Secretary  that  meets  the 
requirements  in  this  part. 
(Authority:  20  liS.C  1419  (a),  (b)) 

§301.11    When  does  a  Stale  a^ply  for  a 
grant? 

(a)  A  State  shall  submit  a  Preschool 
Grants  application  effective  for  fiscal 
years  1988  and  1989. 

(b)  The  State  shall  extend  its  FYs 
1988-1989  application  through  FY  199a 

(c)  For  FY  1991  a  State  shall  submit  a 
one.  two.  or  three  year  application. 


Thereafter  the  State  shall  submit  its 
Preschool  Grants  applu:ation  with  the 
three-year  State  plan  under  34  CFR  Part 
300. 

(Authority:  20  VSJC.  14T«  (a)(3).  (b)f4)) 


ifaStato 

for 


§  301.12 
doas  not  meet  ttw  Statutory 
making  a  traa  approprtat* 
avalsbls  to  iM  preartioof 


If  a  State  does  not  meet  the 
requirements  in  section  619(bKl)  of  the 
Act— 

(a)  The  State  is  not  eligibie  for  a 
Preschool  Grant: 

(b)  The  State  is  not  eligible  for  funds 
under  34  CFR  Part  300  for  handicapped 
children  aged  three  through  five  years; 

(c)  No  State.  LEA,  lEU.  or  other  pobhe 
institution  or  agency  is  eligible  for  a 
grant  under  Parts  C  through  G  of  the  Act 
if  the  grant  relates  exclusively  to 
programs,  projects,  and  activities 
pertaining  to  handicapped  children  aged 
three  through  five  years:  and 

(d)  The  %ate  is  not  eHgiUe  for  funds 
for  three  through  five-year-eld  children 
served  under  34  CFR  Part  302. 

(Authority:  20  U5.C  1488;  14tlN)n)|A): 
l«W|.)(b)) 


Subpert  C— Hew  I 
Make  a  Grant  te  •  Slate? 


§301.20    Whalra^ulr 


(a)  In  order  to  receive  funds  from  an 
excess  appropriation  based  on  an 
estimated  increase  in  the  number  of 
handicapped  duldrcn  aged  three 
through  five  years  who  will  be  receiving 
special  education  and  related  services 
under  Part  B  of  the  Act  on  December  1 
of  the  year  following  the  most  recent 
Part  B  child  coimt.  a  State  must — 

(1)  Have  an  increase  in  the  total 
number  of  handicapped  children  aged 
three  throtigh  five  years  served  under 
both  34  CFR  Parts  300  and  302  from  the 
previous  year  and 

(2)  Have  an  increase  from  the 
previous  year  in  the  total  number  of 
handicapped  children  aged  three 
throtigh  five  years  served  under  34  CFR 
Part  300. 

(b)  Each  State  shall  develop  and 
implement  procedures  to  estimate 
accurately  the  increase  in  the  number  of 
handicapped  children  aged  three 
through  five  years  who  will  be  receiving 
special  education  and  related  services 
under  34  CFR  Parts  300  and  302  by  the 
count  dates  for  these  programs  for  the 
next  fiscal  year. 


'3'- 
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(c)  The  procedures  for  making  an 
estimation  in  paragraph  (b)  of  this 
section  must  be  based  upon  estimates 
from  LEAs  and  lEUs,  and  other 
available  data,  of  the  number  of 
additional  handicapped  children  aged 
three  through  five  years  that  LEAs  and 
lEUs  expect  to  be  serving  under  34  CFR 
Parts  300  and  302  on  December  1  of  the 
year  following  the  most  recent  Part  B 
child  count. 

(d)  The  State  shall  provide  the 
estimates  on  forms  provided  by  the 
Secretary  no  later  than  February  1  of  the 
year  in  which  the  Secretary  requires 
estimates. 

(e)  The  State  shall  attach  a  copy  of  the 
procedures  used  to  make  the  estimates 
under  paragraph  (c)  of  this  section  to  the 
estimated  count  form. 

(Authority:  20  US.C  1419(a)) 

(Approved  by  tha  Office  of  Management  and 

Budge!  under  control  nuinl>er  1820-0S52) 

(301.21    How  are 

iln 

If  the  actual  number  of  additional 
handicapped  children  aged  three 
through  Ave  years  counted  as  served  on 
December  1  of  the  following  year  under 
34  CFR  Parts  300  and  302  differs  from 
the  estimate  submitted  by  a  State  in 
fiscal  year  1967. 1988.  or  1989,  the 
Secretary  increases  or  decreases  the 
State's  grant  for  the  next  fiscal  year 
based  upon  the  difference  in  the  number 
of  additional  handicapped  children  who 
were  estimated  to  be  served  and  the 
number  actually  served  under  34  CFR 
Part30a 

(Authority:  20  U.S.C  1419(aM2)) 


f 


Subpart  I>-How  Does  a  State  Make  a 
Sut)grant  to  an  Appleant? 

S  301.30    How 


(a)  A  State  shall  distribute  at  least  75 
percent  of  its  grant  to  LEAs  and  lEUs  to 
be  used  to  provide  additional  education 
and  related  services  to  handicapped 
children  aged  three  through  five  years. 

(b)  A  State  may  use  not  more  than  20 
percent  of  the  grant  for — 

(1)  The  planning  and  development  of  a 
statewide  comprehensive  service 
delivery  system  for  handicapped 
children  from  birth  through  age  five 
years:  and 

(2)  The  provision  of  direct  and  support 
services  for  handicapped  children  agisd 
three  through  five  years. 

(c)  A  State  may  use  not  more  than  five 
percent  of  the  grant  for  the  costs  of 
administering  the  grant 

(d)  If  a  State  provides  services  to 
preschool  handicapped  children  because 
some  or  all  LEAs  and  lEUs  are  unable  or 
unwilling  to  provide  appropriate 
programs,  the  SEA  may  use  pajrments 
that  would  have  been  available  to  those 
LEAs  and  lEUs  to  provide  special 
education  and  related  services  to 
handicapped  children  aged  three 
through  five  years  residing  in  the  area 
8er\'ed  by  those  LEAs  and  lEUs. 

(Authority:  20  U.S.C  1414(d).  1419(cX2)) 
{301.31    WlwtlsttitamountofaMibgrafit 

From  the  amount  of  funds  available  to 
LEAs  and  lEUs  in  the  State,  each  LEA 
and  lEU  is  entitled  to  the  sum  of — 

(a)  An  amotmt  that  bears  the  same 
ratio  to  the  maximum  amount  awarded 
to  the  State  based  on  the  previous  child 


count  as  the  numb*;r  of  handicapped 
children  aged  three  through  five  years  in 
that  agency  who  were  receiving  special 
education  and  related  services  on  the 
most  recent  Part  B  child  count  bears  to 
the  aggregate  number  of  handicapped 
children  aged  three  through  Ave  years 
receiving  special  education  and  related 
services  on  the  most  recent  Part  B  child 
count  in  all  LEAs  and  lEUs  that  are 
entitled  to  Preschool  Grants  funds:  and 

(b)  An  amount  that  bears  the  same 
ratio  to  the  State's  excess  appropriation, 
if  any,  as  the  LEA's  or  lElTs  estimated 
count  of  additional  handicapped 
children  aged  three  through  five  years 
who  will  be  receiving  special  education 
and  related  services  on  the  next  Part  B 
child  coimt  bears  to  the  aggregate 
number  of  additional  handicapped 
children  aged  three  through  five  years 
who  will  be  receiving  special  education 
and  related  services  by  the  next  Part  B 
child  count  in  all  LEAs  and  lEUs  that 
are  entitled  to  Preschool  Grant  funds. 

(Authority:  20  U.S.C  1410(cX3)) 


1301.32    How  are  adliMliiMnts  mede  ID  a 

total  educational  agency's  aubgrant? 

If  the  actual  number  of  additional 

handicapped  children  aged  three    

through  five  years  served  under  34  CFR 
Part  300  in  fiscal  year  1987.  igsa  or  1989 
differs  from  the  estimate  submitted  by 
an  LEA  or  lEU  for  that  fiscal  year,  the 
State  shall  increase  or  decrease  the 
LEA'S  or  lELTs  grant  in  the  next  fiscal 
year  based  upon  the  number  of 
preschool  handicapped  children  who 
were  actually  served. 

(Authority:  20  U.S.C  1419(cM3)  (A).  (B)) 

|FR  Doc  80-005  Rled  l-ll-OS;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUOQET 

Budget  Reeciseione  end  Detacrale 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974. 1  herewith  report  six 
new  rescission  proposals  totaling 
$143.096,00a 

The  rescissions  affect  programs  in  the 
Departments  of  Housing  and  Urban 
Development.  Interior,  Justice,  and 
Labor. 

The  details  of  these  rescission 
proposals  are  contained  in  the  attached 
report. 

Ronald  RMsan. 
The  White  House. 
January  9.  t988. 
■HjJNacooc  iti*.«v« 


OORTBIITS  OF  SPECIAL  MBSSAGB 
(In  thousands  of  dollars) 


BKSCISSTOW  wo. 


J3BL 


R89-1 
R89-2 

R89-3 
R89-4 

R89-5 

Re9-6 


Departaent  of  Housing  and  Urban  Devalopaent: 
Housing  Programs : 

Subsidized  housing  programs 

Comninity  Planning  and  Developsent: 

Urban  developaent  action  grants 

Dq^artamt  of  tha  Intarior: 
Fish  and  Wildlife  Service: 

Land  acquisition 

National  Park  Service: 

Land  acquisition  and  State  assistance 

DepartBent  of  Justice:  I 

Office  of  Justice  Programs: 

Justice  assistance 

Dapartaeiit  of  Labor: 

BaployBent  Standards  Administration: 
BlacX  lung  disability  trust  fund.... 


Total «  rescissions. 


BUDGET 
AUTHORITY 


20,000 
51,651 

30,000 
35,000 

5,000 


1,445 


143,096 


r 


■  «  •  •  \ 


n 


/  V«L  M  Ite.  •  /  Md«]r.  jMOMy  U  liM  /  NotiBM 
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gWliftT  OP  SPBCIAL  mSSftfiRS 

ffOR  PT  1M9 

(in  thousands  of  dollars) 


Rescission  Proposal  Ho:  R89-1 


Third  special  Bsssagst 

N«V    it«M 

Rsvisiens  to  previous  H^sclal  ■•ssafs.  • 

Bf foots  of  sscond  spscial  Bassa^o 

Amounts  froa  pravious  spacial  Bassa9a8 
that  ara  changad  by  this  aassaga 
(chaagas  notad  abova) 

Subtotal,  rescissions  and  dafarrals....^ 


Aaounts  froa  pravious  spacial  aassagas 
that  ara  not  changad  by  this 


»««rTft«Tniifi 
143«09« 

143,096 


PgygRRALS 


141,096 


Total 
spacial 


proposed  to  data  in  all 

g«» 


143,096 


8,942,531 


8,942,531 


PROPOSED  RBSCISSIOH  OF  B0D6ET  ADTBORITy 
Report  Pursuant  to  Section  1012  of  P.L.  93-344 


AGEMCY:  Oepartaent  of  Housing  and 
Urban  Developaent 

Mew  budaet  authority S7 .  180. 265 

(P.L.  100-404) 
Other  bodoetarv  resonroes. .  S  451.043 

Total  bodoetarv  resources..  S7. 631. 308 

QQQ 

Bureau;  Housing  Programs 

000 

Appropriation  title  and  sysbol: 

000 

Subsidized  housing  prograas 
86X0164 

Aaount  propoeed  for 

rescission S   20.000 

000 

0MB  identification  code: 

86-0164-0-1-999 

Legal  authority  (in  addition  to  sec. 
1012) : 

1   1  Antideficiency  Act 

1   1  other 

Grant  prograa; 

X-U   Yes  J L  No 

Type  of  account  or  fund: 
1   1  Annual 
J L  Multiole-year 

Type  of  budget  authority: 

1  X|  Appropriation 

J I    Contract  authority 

1   1  other 

^          (expiration  date) 

J  XI  No-Year 

Justification'  This  account  funds  subsidized  housing  programs  such  as  Section 
8  housing  programs  (including  housing  vouchers) ,  and  public  and  Indian  housing 
development.  The  Nehemiah  Housing  Opportunity  Grants  program  is  also  funded 
under  this  account,  receiving  an  appropriation  of  $20  million  in  FY  1989. 
Under  the  Nehemiah  progrzun,  non-profit  organizations  are  given  grants  to 
provide  loans  up  to  $15,000  at  no  interest  to  moderate  income  households  (up  to 
115  percent  of  mediem  income)  to  reheJsilitate  or  purchase  housing.  A 
rescission  of  $20  million  is  proposed  because  the  Nehemiah  program  would  not 
help  very-low- income  households  (those  households  with  incomes  below  50 
percent  of  median  income)  and  would  require  residents  to  live  in  specified 
areas.  Instead,  the  Administration  supports  the  expansion  of  the  housing 
voucher  program  from  47,000  HUD  incremental  units  in  FY  1989  to  120,000  in  FY 
1990  (including  20,000  in  FmHA) .  The  housing  voucher  program  directs  Federal 
subsidies  to  the  most  needy  while  improving  tenant  mobility  and  choice. 


terminated. 


ggg9gti    A  lower  priority  program  activity  would  be 


/V«HHN«,»/Frtdiy.  jtanary  ii.  nmj  HotkM 


ftitlav  mttme^     ( in  thoosaads  «f  4*l]Ar«)  t 


1>B>  Qutla: 

«itlM«t 


With 


Outlay  gavln^«_ 


12,5«5,347  13,S«S«347  ...  «,«7S 


ItSI 
9,375 


4 
R89-1 


X222        1994 


3,T9e 
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5  ^ 
R89-1 


Of  the  funds  included  under  this  head  in  Public  Law  100-404.  S20.000.OO0  for 
the  Weheaiah  Housing  Opportunity  Grants  prooraa  are  rescinded:  Provided.  That 
the  fPllPVinq  language  is  repealed  ;  «.  and  S20.000.000  shall  be  for  assistance 
under  the  Weheaiah  housing  opportunity  procraa  pursuant  to  section  612  of  the 
Housing  and  Community    n«y«>lopi»^nt;  ft^  of  1987  fPublic  Law  100-2421  and  the 

imagdiatglY — afgrga^ntipn^ $?P.OM.ggO shall   not become   ayailable   for 

PMiqatlon  until  July  l.  1989.  and  pursuant  to  section  202 fb)  of  the  Balanced 
Budget  and  Eaergencv  Deficit  Control  Reaffir^ition  Act  of  1987.  this  action  is 
a  necessary  (but  secondary^  result  of  a  significant  policy  chance". 


Fadval  Ragbtar  /  VoL  54.  Na  9  /  Friday.  January  13.  ISW  /  Notices 


tescission  Proposal  Ho;  R89-2 


PB0P06KD  UEBCXaaiCm   OF  BDD6BT  ADTBORITy 
Raport  Pursxiant  to  Section  1012  of  P.L.  93-344 


:  0«part»«nt  of  Housing  and 
Urban  Davalopasnt 


Borsant  CoBsunlty  Planning  and 
D^valop— nt 


Appropriation  titla  and  wymbolx 

Urban  davalopaant  action  grants 

866/90170      867/00170 
868/10170 


GHB  idsntification  oods: 

86-0170-0-1-451 


Grant  prograa: 


YT\   Yas  1   T  Ho 


Typa  of  account  or  fund: 

T   T  Annual       Sapt.  30,  1989 

Sept.  30,  1990 
"mi     Multipla-yaar  Saot.  30.  1991 

1      T     Mo-Yaar 


■sfw  bodgsit  autbority 
(P.L.  ) 


..  S   100.988.000 

Total  bodgatary  rasourcas..  S  lOO. 988.000 


Aaount  proposad  for 

rascission S   si. 651.000 


Lagal  autbority  (in  addition  to  sec. 

1012) :  

Antidaficiancy  Act 


Other 


(expiration  date) 


Typa  of  budget  authority: 

I  X|  Appropriation 

Contract  authority 
Other  


Justification;  This  appropriation  provides  grants  to  cities  and  urban  counties 
to  stiaulata  economic  developaent  activity.  However,  the  Administration 
believes  that  these  grants  redistribute  economic  activity  rather  than  creating 
it  and  distort  local  economic  investment  decisions.  No  new  funds  were  provided 
for  this  activity  in  FY  1989  appropriations.  Building  on  the  decisions 
implicit  in  these  enacted  levels,  a  rescission  of  recoveries  and  recaptures  of 
prior  year  obligations  and  repeal  of  program  authorization  are  proposed.  Other 
more  preferable  Federal  programs,  such  as  the  Community  Development  Block  Grant 
(COBG)  program  remain  available  for  local  economic  development  activities. 

KrtlMtffJ  Program  Effect;  A  lower  priority  program  would  be  terminated. 


Ootlay  Effect  (in  thousands  of  dollars) : 


1989  Outlav  Estimate 
Without        With 
Rescission     Rescission 


Outlay  Savings 


1989 


1990 


1991 


310,000 


310,000 


12,500     12,500 


13,325 


1993    1994 
13,326 


.<_ :i...:.Jagbi^ 


mwmv-r--: 
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7 
R89-2 


DEPARINBIIT  OF  H00SIN6  AKD  URBAN   DEVELOPISNT 

Community  Planning  and  Development 

Uxban  development  action  grants 


fands  avail  able  under  this  bead  in  fiscal  vear  1989  through  recaptures  or 
recoveries  of  prior  vear  obligations,  not  to  exceed  S49.337.000  aav  be 
obligated  during  fiscal  vear  1989.  and  the  remaining  balances  are  rescinded. 


1658 
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.jr-^ 


PSOPOSBO  RESCISSION  OP  BOD6ET  tJlTBOKITl 
Report  Pursuant  to  Saction  1012  of  P.L.  93-344 


AfiBNCY:  OepartMnt  of  Interior 

M«w  budoet  authority S   74. 759.000 

(P.L.  100-446) 

BurMiu:  Fish  and  Wildlife  Service 

Other  budoetary  resources. .  S    7.579.000 

Appropriation  title  and  syabol: 

Total  budqetarv  resources..  S   82.338.000 

Land  acquisition 

ABOunt  proposed  for 

rescission* .............^  S   30  000  000 

14X5020 

OMB  identification  code: 

14-5020-0-2-303 

Legal  authority  (in  addition  to  sec. 
1012) : 

1   1  Antideficiency  Act 

1   1   other 

Grant  prograa: 

J 1.  Yes  J_ja  No 

Type  of  account  or  fund: 

1   1  Annual 

J L  MultiDle-vear 

Type  of  budget  authority: 
1  x|  ^;>propriation 
1   1  Contract  authority 
J L  Other 

(expiration  date) 
\   x|  No-Year 

Jytfjif^gatign;  This  appropriation  funds  land  acquisition  by  the  Fish  and 
Wildlife  Service.  Federal  land  purchases  aay  be  postponed  in  tises  of  budget 
stringency,  without  adverse  effect  on  jobs,  the  national  econosy,  or  vital 
national  needs.  The  Federal  Govemaent  already  owns  nore  than  760  sillion 
acres  of  land,  or  sore  than  one-third  of  all  land  in  the  United  States.  Also, 
recent  data  show  that  recreational  use  of  Federal  lands  (neasured  in  visitor- 
days)  ^s  declined  fros  its  1976  peak.  A  rescission  of  $30  sillion  is 
proposed,  reflecting  the  postponeaent  of  non-essential  Federal  land  acquisition 
i?  ^,L.**^  expected  costs  of  adding  land  to  Manassas  National  Battlefield 
Park  (VA)  pursuant  to  P.L.  100-647. 

BfftJMtlHl  Pragra  ggfactl  Zx>wer  priority  Federal  land  acquisition  would  be 
postponed  or  cancelled. 
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Outlay  Effect     (in  thousands  of  dollars): 


»g?  ptiiilav  g«ti»ate 
Without  With 

Raseission  RggciggJOn 


f>ti<-1«v  Savinai 


«,217 


1989     1990 
48,717    13,500   13,500 


1221 
3,000 


1222 


1993    1994 


I 


/  «bL  M.  N*.  fl  /  rM4iy.  iMMMy  IS.  IM»  /  NMicM 


fi2_tbt. 


«r«  r— clndad. 


10 
R89-3 
DEPARTMINT  OP  THE  UfTISIOft 
rteh  md  HUdlite  8«rvic« 
land  acquisition 


r- 


r^igs    -"j«pi* ' 
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Rescission  Proposal  Mo:  R89-4 


PROPOSED  RESCISSION  OP  BUDGET  AUTHCHUTy 
Report  Pursuant  to  Section  1012  of  P.L.  93-344 


AGENCY:  Departaent  of  Interior 

Mew  budaet  authoritv S    91.245, 

(P.L.  100-446) 
Other  faudoetarv  resources..  S   19.653. 

Total  budoetarv  resources..  S   110.898 

POO 

Bureau;  National  Park  Service 

000 

^ipropriation  title  and  sysbol: 

000 

Land  acquisition  and  State 
assistance 
14X5035 

Aaount  proposed  for 

rescission S    35.000 

000 

OMB  identification  code: 

14-5035-0-2-303 

Legal  authority  (in  addition  to  sec. 
1012):   ,   ,. 

1   1  Antideficiency  Act 

1   1   other 

'^rant  prooras: 

.1   1  Yes  1  XI  NO 

Type  Of  account  or  fund: 

J 1.  Annual 

1   1   Nultiple-vear 

Type  of  iTudget  authority: 
1  x|  Appropriation 
1   1   Contract  authority 
1   1   other 

fexoiration  date) 
1  X|  No-Year 

Justification :  This  appropriation  funds  land  acquisition  by  the  National  Park 
Service  and  grants  to  States  for  recreation  development  purposes.  Federal  land 
purchases  nay  be  postponed  in  tines  of  budget  stringency,  without  adverse 
effect  on  jobs,  the  national  econony,  or  vital  national  needs.  The  Federal 
Government  already  owns  nore  than  760  nillion  acres  of  land,  or  more  than  one- 
third  of  all  land  in  the  United  States.  Also,  recent  data  show  that 
recreational  use  of  Federal  lands  (measured  in  visitor-days)  has  declined  from 
its  1976  peak.  A  rescission  of  $35  nillion  is  proposed,  reflecting  the 
postponenent  of  non-essential  Federal  land  acquisition  to  help  offset  expected 
costs  of  adding  land  to  Manassas  National  Battlefield  Park  (VA)  pursuant  to 
P.L.  100-647. 


Kstinated  ProorM  Effect; 
postponed  or  cancelled. 


Lower  priority  Federal  land  acquisition  would  be 


/  Voi  14>.Ma#  /  Wday,  J— wty  1A,  mm  f  MuHum 


iMiCJi^  I  Wd^k  «»Miy  2S.  Ifli  f 


12 

R89-4 


13 

R89-4 


QBUaxJBCfast     (in  tho^tm^  of  «oll«rs)t 


19»9   Oufclay   «.»4i»»> 

Without        Nitto 


Outlay  Saviaaa 


<w  SB  smntzoK 

Matimtal  Park  8*rviott 


12t»29t 


1M««4« 


1992  1993         1994 

12,29«      10,S«e  7,0M  S«) 


■tanto  »ad<  aY«nftbl«  wnrtT  thi«  h»i>d  lit  i»ut>iie  i^w  100-44&.   skqaa  ftno 


.--t  •  •  jt  ■  _/ ,' 


-*  •  ►  - ",. .  « 


:-  -t 


!  ;,      <.•*! 


it    1  .    »•    - 


BEST  COPY  AVAIUBLE 


1664 


F«d«al  Rtgistor  /  Vol  54.  Na  9  /  Friday,  January  13, 1969  /  Notices 


14 


Raaoisslon  Proposal  No:  R89-5 


raOPOSSD  RB8CI88I0W  OF  BDD6BT  AOIBORITy 
R«port  Pursuant  to  Ssctlon  1012  of  P.L.  93-344 


AGSRCT:  Dspartasnt  of  Justics 

NSW  bodost  authority S  319.075. ooo 

(P.L.  100-459) 

Bursau:  Offics  of  Justics  Prograas 

Othsr  bodostarv  rssouross. .  6   21. 184.000 

Appropriation  titls  and  synbol: 

Total  bodostarv  rMooross. .  6  340. 259.000 

Justics  assistancs 

Aaoont  propossd  for 

rsscission. S    5.  ooo .  ooo 

1590401 

GMB  idsntification  oodst 

15-0401-0-1-754 

Lsgal  authority  (in  addition  to  sac. 
1012) : 

J I     Antidaf icittncy  Act 

Grant  progran: 

Ua   Yss  J 1   NO 

1   1   Othsr 

Typs  of  sooount  or  fund: 

i.Xl  Annual 

1   1   Multlpls-vsar 

Typs  of  budgst  authority: 

i  x|  Appropriatioi) 

1   1  Contract  authority 

(sxpiration  data) 
1   1  No-Ysar 

1   1  othsr 

Justification i  This  appropriation  funds  ths  Offics  of  Justics  Programs, 
including  grants  to  Statss  for  axpsnsss  incurrsd  for  ths  incarcsration  of 
Marisl  Cubans  in  Stats  facilitias  following  thsir  conviction  of  a  fslony 
coBsittsd  aftsr  having  bssn  parolsd  into  ths  Unitsd  Statss  by  ths  Attorney 
Gensral.  Thsrs  is  no  prscsdsnt  for  ths  Fsdsral  Govsmnsnt  to  rsinburse  States 
for  ths  costs  of  incarcsrating  individuals  convictsd  of  Stats  crisss.  Further 
it  is  not  appropriata  that  taxpayars  throughout  tha  Unitsd  Statss  should  shars 
ths  costs  of  rsiabursing  Statas  for  a  prograa  that  bsnsfits  only  sixteen 
Statss.  This  propossd  rsscission  (couplsd  with  supplsssntal  proposals  included 
with  ths  FY  1990  Budgst)  will  allow  ths  funding  of  othsr  highsr  priority 
DepartBsnt  of  Justics  prograns. 

Kstl—tsd  PiuuAM  gff#<5t8  Grants  will  not  bs  awardsd  to  thoss  States  having 
incarcsratsd  Narial  Cubans  in  Stats  facilitias. 


/  Vii  M.  Ns.  f  7  EM^.  lanMry  la. 


Outlay  Kf f«ct     (in  thousands  of  dollars): 


1989  Outlay  KstlMf 
Without  With 

RMCliiJgn  Rsscission 


Outlay  Sayino«_ 


279,369 


274,369 


12A2 
5,000 


1990 


15 
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1222 


1222      1221 
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DEPARTMENT  OP  JUSTICE 
Of f lc«  Of  Justic*  Prograas 
Justice  assistance 

Of  tha  fuTMis  aada  available  under  thia  haad  in  Public  Law  100-459.  S5. OOP. OOP 
are  rescinded  frtwa  funda  availabla  for  grants  to  etatee  for  their  expenses  of 
incarcerating  Mariel  Cubans;  Provided.  That  the  last  paragraph  under  this  head 
is  repaalad. 
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Rescissicm  Proposal  Mo:  R89-6 


FSOPOSBO  RESdSSKNI  OF  BOnST  ADT»»ITy 
Report  Pursuant  to  Section  1012  of  P.L.   93-344 


1 


AGEMCYi   DepartBent  of  Labor 


Bureau:  E^>loyBent  Standards 

Miinifftratjgn 


i^ipropriation  title  and  syabol: 
Black  lung  disability  trust  fund 
209/08144     I 


GMB  identificaticm  code: 


20-8144-0-7-i;01 


Grant  prograa: 


1   T  ^es  flcf  No 


Type  of  account  or  fund: 

I   I  Annual 

J-JLL  Multiple-year  Sent.  30.  1990 

(expiration  date) 
No-Year 


New  budget  authority $ 

(P.L.  95-227  &  100-436) 
Other  budgetary  resources. .  $ 


690. 825. POO 

_13il70.QgQ 
Total  budgetary  resources . .  S  703.995.000 


Aaount  proposed  for 
rescission 


1.445.000 


Legal  authority  (in  addition  to  sec. 

1012) :  

Antidef iciency  Act 

Other 


Type  of  budget  authority: 

I  X)  Appropriation 
I   I   Contract  authority 
Other     ' 


JUfftifigfltign?  This  appropriation  finances  payaent  of  black  lung  benefits  and 
the  adsinistration  of  the  Black  Lung  Disability  Trust  Fund.  A  rescission  is 
proposed  to  reduce  the  aaoimt  of  funding  available  for  transfer  to 
Departaental  Management.  This  proposal  reflects  the  elimination  of  the  Black 
Lung  case  backlog  in  the  Office  of  Administrative  Law  Judges  in  FY  1989.  This 
rescission  proposal,  accompanied  by  a  general  fund  FY  1989  supplemental 
appropriation  of  the  same  amount  in  the  FY  1990  Budget,  will  provide  funds  to 
permit  the  transfer  of  Administrative  Law  Judges  from  Black  Lung  caseload, 
where  they  are  no  longer  needed,  to  the  Longshore  and  Harbor  Workers'  area, 
where  backlogs  are  increasing  rapidly. 

Bstimated  Program  Kttuctt     None 

Outlay  KttmetL     (in  thousands  of  dollars) : 


1989  Outlav  Estimatia 
Without         With 
RgggiggJOn     Rescissio^^ 


Outlav  Savinoa_ 


683,077 


681,632 


1,445 


1990 


1991 


1222 


1993    1994 
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OFFICE  OF  MANAGEMENT  AND 
BlKXiET 


CunHilative 
Deferrals 


Report  on  Rescissions  and 


lanuary  1. 1989. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  icn4{e)  provides 
for  a  monthly  report  hsting  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 


This  report  gives  the  status  as  of 
January  1. 1989  of  14  deferrals  contained 
in  the  Bret  two  special  messages  of  FY 
1989.  There  have  been  no  rescissions 
proposed.  These  messages  were 
transmitted  to  the  Congress  on 
September  30.  and  November  29. 198a 

Resdsaioos  (Table  A  and  Attachmeiit  A) 

As  of  January  1, 1989.  there  were  no 
rescission  tproposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  January  1. 1989.  $7,811.5  million 
in  buc^t  authority  was  being  deferred 


from  obligation.  Attachment  B  shows 
the  history  and  status  of  each  deferral 
reported  during  FY  1989. 

Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  are  printed  in  the 
Federal  Registers  as  listed  below: 
Vol  53.  FR  p.  39879,  Wednesday, 

October  12. 1988 
Vol.  53.  FR  p.  49530.  Wednesday, 

December  7. 1988 
loMpii  R.  Wright.  Ir., 
Director. 
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TABLE  A 
STATUS  OF  1989  RESCISSIONS 


'    r 

Rescissions  proposed  by  the  President. 

Accepted  by  the  Congress 

Rejected  by  the  Congress 

Pending  before  the  Congress. 


Amount 
(In  Billions 
of  dollars^ 


0 
A 


****************************** 


TABLE  B 
STATUS  OP  19S9  NSFBRRALS 


Deferrals  proposed  by  the  President. 


Rot^ine  Executive  releases  through  January  1,  19W 
(OMB/Agency  releases  of  $1,137.1  million  and 
cumulative  adjustments  of  $6.0) 


Amount 
(In  millions 
of  dollars! 
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Overturned  by  the  Congress. 


Currently  before  the  Congress. 
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INFORMATION  AND  ASSISTANCE 


Index,  finding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  informatioa 
Machine  readable  documents 
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Index,  finding  aids  A  general  information 
Printing  schedules 

Laws 
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Executive  orders  and  proclamations 
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Public  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


523-5227 
523-5215 
523-5237 
523-5237 
523-5237 


523-5227 
523-3418 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
523-5240 
523-3187 
523-8641 
523-5228 


FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 


1-96 

97-270 „ 

271-386..™ 
387-594..._ 

787-960..™ 


961-1142-.. 
1143-1324.. 
132S-1674„ 


3 

4 

S 

6 

9 

.10 

.11 

.12 

.13 


Federal  Register 

Vol  54.  No.  9 

Friday.  January  13,  1909 


CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  month,  ttte  Office  of  the  Federal  Register 
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UST  OF  PUBLIC  LAWS 

Note:  The  Nst  of  public  laws 
enacted  during  the  second 
session  of  the  100th  Congress 
has  been  completed. 
Last  List  November  30.  1968 
The  list  win  be  resumed  when 
bills  are  enacted  into  public 
law  during  the  first  session  of 
the  101st  Congress,  which 
convened  on  January  3,  1989. 
It  may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Sen/ice)  on  523-6641. 
The  text  of  laws  is  not 
pubfished  in  the  Federal 
Register  but  may  be  ordered 
in  indMdual  pamphlel  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone  202-275- 
3030). 
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DEPARTMENT  OF  TRANSPORTATION 
FwMnN  Aviation  Administration 
14CFRPart» 

[DocfctMalS  MM  200-AD;  Anidt  3»- 
6106] 

AirworttUness  Diractives;  ItfcOonnetl 
Douglas  Modal  DC-9-10,  -20,  -30,  -40, 
-50.  and  C-9  Sarias  Airpianaa 

aqcncy:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMAHV:  This  airworthiness  directive 
(AD)  revises  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  DC-«-10,  -20,  -30,  -40,  -50,  and 
C-9  series  airplanes,  which  currently 
requires  eddy  current  inspections  to 
detect  cracking  in  the  fuselage  skin  and 
longerons  on  airplanes  prior  to  the 
accumulation  of  SSXXX)  landings.  This 
action  requires  that  the  external  eddy 
current  inspections  for  skin  and 
longeron  cracks  on  those  airplanes  be 
accomplished  prior  to  the  accumulation 
of  45,000  landings.  This  action  is 
prompted  by  additional  reports  of 
cracked  or  failed  longerons  in  airplanes 
with  fewer  than  50,000  landings.  This 
condition,  if  not  corrected,  could  result 
in  degradation  of  the  structural  integrity 
of  the  fuselage  and  rapid  decompression 
of  the  airplane. 

DATE:  Effective  January  27, 1989. 

ADDWCS8E8:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
L,akewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publication  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach,  California. 


FOR  FURTHDI  MFORMATION  CONTACT: 

Mr.  Michael  O'Neil,  Aerospace 
Engineer,  Airframe  Branch.  ANM-122L, 
FAA,  Northwest  Mountain  Region,  3229 
East  Spring  Street.  Long  Beach, 
California  90806-2425;  telephone  (213) 
988-5320. 

SUPPLEMENTARY  INFORMATKNC  On 
November  8, 1988,  FAA  issued  AD  88- 
24-08.  Amendment  39-6071  (53  FR  46433; 
November  17, 1988),  to  require  external 
eddy  current  inspections  for  fuselage 
skin  and  longeron  cracks  on  McDonnell 
Douglas  Model  DC-9  series  airplanes 
prior  to  the  accumulation  of  55.000 
landings.  That  action  was  prompted  by 
reports  of  skin  and  longeron  cracks  at 
various  overwing  fuselage  stations.  This 
condition,  if  not  corrected,  could 
degrade  the  structural  integrity  of  the 
fuselage  and  lead  to  possible  rapid 
decompression. 

Subsequent  to  the  issuance  of  that 
AD,  there  have  been  additional  reports 
of  craclced  or  failed  longerons  on 
airplanes  with  fewer  than  50,000 
landings.  One  operator  has  reported 
finding  skin  and  longeron  cracks  on  four 
airplanes  having  accumulated  between 
45,000  and  52.000  landings. 

In  addition,  the  FAA  has  reviewed 
and  approved  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A53-230,  Revision 
1,  dated  December  22, 1988,  which 
recommends  a  revised  (lower)  threshold 
for  initial  inspections,  describes 
procedures  for  inspections  of  the 
affected  areas,  and  provides  instructions 
for  interim  and  permanent  repairs. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  this  action  revises  AD 
88-24-08  to  require  operators  to  perform 
the  external  eddy  current  inspections  for 
skin  and  longeron  cracks  on  airplanes 
prior  to  the  total  accimiulation  of  45,000 
landings,  and  repair,  if  necessary,  in 
accordance  with  the  revised  service 
bulletin  previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  elective  in  less  than  30 
days. 

Based  on  the  reports  of  cracking 
described  above,  the  FAA  has  also 
issued  a  separate  rulemaking  action. 
Docket  88-^^M-178-AD,  which  proposes 
to  require  repetitive  aided  visual 
inspections  of  the  longerons  in  the  area 


of  the  upper  fuselage  over  the  wing  on 
airplanes  that  have  accumulated  45.000 
or  more  landings.  However,  the 
proposed  initial  compliance  time  for 
those  inspections  is  sufficient  so  as  to 
afford  the  public  an  opportunity  to 
comment  on  the  proposed  rule. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  [rawer  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufHcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  ma)or  under 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DCfT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  SubjecU  in  14  CFR  Part  39 

Aviati'on  safety,  Ahtrafl. 

Adoptioa  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AdHiarity:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.SX1 106(g}  (Revised  Pub.  L  87-449. 
January  12. 1963);  and  14  CFR  11.89. 

2.  By  revising  AD  88-24-08, 
Amendment  39-6071  (53  FR  46433; 
November  17, 1988),  paragraphs  A.,  B.. 
and  C,  as  follows: 
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McOaoMU  DougiaK  Applies  to  Model  DC-»- 
la  -2a  -3a  -*0.  -so.  and  C-«  series 
airplane,  ceiiiflcated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  fatigue  cracking  and  subsequent 

failure  of  the  fuselage  skin  and  longeron. 

accomplish  the  following: 

A.  Prior  to  the  accumulation  of  45.000 
landings,  or  within  the  next  30  days, 
whichever  occurs  later,  unless  accomplished 
within  the  last  1.400  landings,  perform 
external  eddy  current  inspections  of  the 
fuselage  skin  and  longerons  from  longeron  7 
left  through  7  right,  in  accordance  with  the 
accomplishment  instructions  of  McDonnell 
Douglas  DC-e  Alert  Service  Bulletin  A53-23a 
Revision  1.  dated  December  2Z  1988.  within 
the  range  of  fuselage  stations  for  the 
particular  series  airplanes  as  specified  in 
Table  I  of  that  service  bulletin. 

Note. — Inspections  performed  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A53-230.  N/C.  dated 
November  2. 1968.  meet  the  requirements  of 
this  paragraph. 

B.  Conduct  repetitive  inspections  in 
accordance  with  paragraph  A.,  above.,  at 
intervals  not  to  exceed  5.800  landings. 

C  If  cracks  are  detected,  prior  to  further 
flight,  repair  in  accordance  with  McDonnell 
Douglas  DC-8  Alert  Service  Bulletin  A5»-23a 
Revision  1.  dated  December  22. 1968.  If 
Option  U.  Condition  2.  of  the  service  bulletin 
is  selected,  accomplish  removal  of  interim 
repair  doublers(s)  and  accomplish  permanent 
longeron  repairfs)  within  2.500  landings  after 
installation  of  the  interim  repair  doublers. 

No»e. — Repairs  performed  in  accordance 
with  McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A53-23a  N/C  dated  November  2. 
1968.  meet  the  requirements  of  this 
paragraph. 

D.  An  alternate  means  of  compliance  or 
adiuslmenl  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requiremente  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach.  California  90646,  Attention: 
Director.  Publication  and  Training.  Cl- 
750  (54-60).  These  documents  may  be 
examined  at  the  FAA.  Northwest 


Mountain  Region.  17800  Paciflc  Highway 
South.  Seattle.  Washington,  or  3229  East 
Spring  Street.  Long  Beach.  California. 

Issued  in  Seattle.  Washington,  on 
December  28. 198a 

This  amendment  becomes  effective  January 
27.1960. 

Darreil  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  89-929  Filed  1-13-89;  8:45  am] 
MLUNO  COOe  4S10-1S-M 


14CFRPart»S 

(Oockat  Na  2S773;  Anidt  Na  S4«| 

IFR  AHttudM;  Mtec««an«ous 


AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


r.  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instnunent  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  des^ned  to 
provide  for  the  safe  and  efTicient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
■mcnvt  OA-n:  February  9. 1968. 
PO«  PURTHCfl  IWrOWMATIOII  CONTACT: 
Paul  |.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Air  Transportation 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591:  telephone  (202) 
267-8277. 

mtPnjBtotTAm  mpormation:  This 
amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  speciHed  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  which  create 


the  need  for  this  amendment  involve 
matters  of  flight  safety,  operational 
efficiency  in  the  National  Airspace 
System,  and  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user  and  provide  for  the  safe  and 
efTicient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce.  1  find  that  notice 
and  pubUc  procedure  before  adopting 
this  amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  95 

Aircraft.  Airspace. 

Issued  in  Washington.  DC  on  )anuary  5, 
1989. 

Robert  L  Goodrich. 

Acting  Director.  Flight  Standards  Service. 

Adoptioo  of  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator.  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
GMT: 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354  and  1510;  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449,  January 
12. 1963):  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  as  follows: 

■NXMO  COOC  4«10-1>-1l 


^^v'J- 
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REVISIONS  TO  MINIMUM  ENROUTE  IFR   ALTITUDES  &   CHANGEOVER  POINTS 
AMCNOMCNT  348  imaiVt  OAH.  FCB8UARY  09.   1989 


»aOM  to 

§9S.100I  (HRCa  ROUTCS-U.S. 
n  «M(NMO  to  MAO  M  rUT 


M(A 


(ROM 


10 


M(A 


S9S.6077  VOR  FCOCRAl  AMWAY  77 

K  AMfMOlO  TO  MAO  M  fAIT 


JIMMY.  VA  fix 
MORfOlK    VA  VOaiAC 


INI  MfW  VOtrtAC   105  &  2000 

NCM  VORtAC    134 
JIMMY.  VA  MX  7000 


ABlltNt.   IX  VOttAC 


WCHITA  f  AllS.  TX 
VOatAC 


3S00 


IS  AMNoco  TO  oanc 

SNOWBiRO.  TN  V081AC 


IS  AMCNOCO  TO  DOnC 


VIMT(S0U«C.  KY  V0«TAC       18000 
MAA-45000 


WOVfN.  TX  (IX 

•5000  -  MRA 

MANKI.  TX  (IX 


§95.6007  VOR  FCOCRAl  AMWAY  7 
a  AMfNOtO  TO  MAO  M  PACT 

TA108.  Wl  fix  'PITTV.  Wl  UX 

•7000  •  AACA  H\Vf  FIX.  N  BNO 
••2300 -MOCA 

$9S.6009  VOR  FEOOAl  AIRWAY  9 

IS  AJMfNOCO  TO  MAO  M  PAST 


POMTIAC.  K  V08TAC 
KEl».  H.  (IX 


KdSI.  N.  MX 
R0CKFO8O.  H  VO«TAC 


§9S.60U  VOR  FEOERAl  AIRWAY  14 
IS  AJNBIOfO  TO  MAO  M  PAST 


GARDNER.  AAA  VORTAC 
•4000  -MRA 

CRAYM.  MA  FIX 

•2200     MOCA 


•CRAYM.  AAA  FIX 
NORWICH,  a  VORTAC 


§9S.60U  VOR  FEDERAL  AIRWAY  16 
IS  AMBIOB)  TO  HAO  W  PART 


MMISAP.  TX  VORTAC 
•2300 -MOCA 

PATUXENT.  MO  VORTAC 

CHO(>S.  AAO  FIX 

•1500-  AAOCA 


AGON.  TX  VORTAC 

CHOPS.  AAO  FIX 
KENTON.  DC  VORTAC 


§95.6018  VOR  HDERAL  AIRWAY  18 
IS  AJMNOCO  TO  READ  M  PART 


•MANKI.  TX  Fa 

WICHITA  FAUS.  TX 
VORTAC 


3000 
3000 


•7000 


§95.6095  VOt  ROERAl  AMWAY  95 

6  AMNOa  TO  RfAO  M  PART 
SALT  RIVER,  A2  VORTAC         WHSUlKlt.  A2  VORTAC  10000 

§95.6101  VOR  raOAL  AMWAY  101 

H  AJWMOCD  TO  RfAO  M  PART 


xoo 

3700 


NEOIA   OT  FIX  'SAIT  lAKl  CITY.  tIT 

VORTAC 

•nooo  -  AACA  SAiT  lAict  arr  vortac.  c  bho 


§95.6128  VOR  FEOERAL  AIRWAY  128 
IS  Ai«aao  TO  RU0  m  part 


isooo 


3000 
•3000 


DU800UC.  lA  VORTAC 
iANESVR.a.  Wl  VORTAC 
ROCKFORO.  R.  VORTAC 
KOa.  *.  FIX 
SAAARS.  N.  FIX 


JANCSVIUE,  Wl  VORTAC 
ROCKFORO.  R.  VORTAC 
KELSI.  «.  F0( 
SMARS.  R.FIX 
KANKAKEE.  R.  VOR 


•3000 

4000 
•2000 


SACKS.  SC  FIX 


CMARIESTON.  SC  VORTAC  2100 


f  COP  MCASUtCO  FROM  SOP  VORTAC 
KANKAKEE.  R.  VOR  KMIA.  W  RX 

§95.6134  VOR  FEDERAL  AIRWAY  134 

a  AAWNOfO  TO  READ  M  PART 

•FAIRFIEU)   UT  VORTAC  ••CARBON.  UT  V0R/0«A£ 

•10600  ■  AACA  FAIRFIELO  VORTAC.  E  BNO 
••10200  .  AACA  CARBON  VOR/OAAE.  W  BNO 

§95.6144  VOR  FEOERAL  AIRWAY  144 

IS  AMfNOCO  TO  tCAO  M  PART 


3000 

2700 
7700 
3000 

#2700 


2400 


•  2700 


§95.6054  VOR  FEDERAL  AIRWAY  54 
H  AJMfNOCO  TO  RIAO  M  PART 


TANNt.  Al  FIX 


ROCKH.  AL  VORTAC 


2900 


BRADFORD.  R.  VORTAC 
KANKAKEE.  R.  VOR 
ROONY.  Mi  FIX 

•2200 -AAOCA 


KANKAKEE.  R.  VOR 

ROONY.  IN  FIX 
AAAPfS.  M  FIX 


2700 

2400 

*3000 
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fRQM  10  Mi* 

$9S.6I44  VOR  FEOCRAl  AIRWAY  144— Coni.nued 


MAPPS.  IN  (IX 

•2400      MOCA 


CKM.  IN  MX 


-4000 


§9S.61S7  VOR  FEDCRAl  AIRWAY   1S7 
n  AMfNOfO  10  MAO  M  PAtI 


PAIUXfNT.  MO  VO«TAC 
CHOPS.  MO  rix 

'isoo-  MaA 


CHO<>S.  MO  IIX 
KENTON.  M  VOftlAC 


4000 
*3000 


§9S.62I3  VOR  FEOCRAl  AIRWAY  213 
K  AMfNOCO  TO  MAO  tN  PAtT 


»«0M  10  M(A 

§95.6267  VOR  FEDERAL  AIRWAY  267 

K  AMfNOfO  TO  MAO  M  PACT 

JACKSONVUK.  K  V0«IAC        *ftAXlV    CA  MX  X)00 

•3000     MBA 

§9S.628I  VOR  FEOCRAl  AIRWAY  281 
K  AMfNOfO  TO  MAO  M  PAIT 

MOUS  LAK(.  WA  VOfff  PASCO.  WA  V0R/0M(  4000 

OMf 

§9S.63n  VOt  FCDCRAl  AIRWAY  311 

n  AMCNOa  TO  MAO  M  fUlIx 


PATUXENT.  MO  VOSTAC 

CHOPS.  MO  MX 

4000 

CHOPS.  «A0  MX 

KENTON.  OC  VORTAC 

•2000 

ERNIE.  SC  MX 

SACKS.  SC  MX 

2000 

•1500 -MOCA 

SACKS.  SC  MX 

CMARIESION.  SC  VORTAC 

2100 

§9S.6222  VOR  FCOCRAl  AIRWAY  222 

K  AMfNOfO  TO  ifAO  M  PAtT 


MONTGOMERY.  Al  VORTAC      ^MARST.  Al  ElX  2300 

•3500  -  MRA 


§9S.6229  VOR  FCOCRAl  AIRWAY  229 

H  AMfNOfO  TO  MAO  M  PART 
PATUXENT.  MO  V0«TAC  OARED   MO  MX  4000 

§9S.623S  VOR  FCOCRAl  AIRWAY  23S 

B  AMfNOfO  TO  RfAO  M  PAtT 


§95.6382  VOR  FCOCRAl  AIRWAY  382 

n  AMfNOfO  TO  RfAO  m  PART 

MYCE  CANYON.  UT  •MEEl.  UT  MX 

VORTAC 

•10000  MRA 

••13300  MOCA 
OREEl.  UT  MX  •SAKES.  UT  MX 

•14000  MCA  SAXES  MX.  SW  BND 

-13300  MOCA 

§95.6568  VOR  FCOCRAl  AIRWAY  568 

n  AMfNOfO  BY  AOOMC 


••16000 


••16000 


•EANtflCLD.  UT  VORTAC  CROW.  WY  MX  14000 

•I 2500  •  AACA  EAiRMElO  VORTAC.  NC  BNO 
CROOI.  WY  MX  FORT  BRIOCER.  WY  1 1000 

VORTAC 
ROCK  SPRINGS.  WY  ONiY.  WYFIX  11200 

VORTAC 


ACTON.  TX  VORTAC 

MRXSAP.  TX  VORTAC 

•3000 

•2300 -MOCA 

MIUSAP.  TX  VORTAC 

WICHITA  FAUS.  TX 
VORTAC 

3000 
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IHOM 

§9S.70I0  JET  ROUTE  NO.   10 

BLUE  MESA.  CO  VORTAC 


10  • 

n  AMfNOfO  to  MAO  M  PAtT 

DENVER.  CO  VORTAC 


MIA  MAA 


18000       4S000 


§95.7024  JET  ROUTE  NO.  34 


AAONTEBCLLO.  VA  VOR/OMC 
FLAT  ROCK,  VA  VORTAC 


It  AMfNOfO  TO  MAO  M  PAtT 

FLAT  ROCK.  VA  VORTAC 
HARCUM.  VA  VORTAC 


18000   41000 
16000   29000 


§9SJ^030  JET  ROUTE  NO.  30 


KESSEL,  WV  VOR/DME 


IS  AMfNOCO  TO  MAO  M  PAtT 

TRIXY,  VA  FIX 


18000       29000 


§95.7034  JET  ROUTE  NO.  34 


KCSSEl,  WV  VOR/OME 


IS  AMfNOCO  TO  tUO  M  PAIT 

TRIXY.  VA  FIX 


18000.     29000 


§95.7036  JET  ROUTE  NO.  36 


DUNKIRK.  NY  VORTAC 


IS  AMfNOCO  TO  RfAO  M  PART 

MINEO.  PA  FIX 


31000      45000 


§95.7051   JET  ROUTE  NO.  SI 


NOniNGHAM.  MO  VORTAC 
PALEO.  MD  fix 


B  AMfNOCO  TO  tCAO  M  PAtT 

PALEO.  MO  FIX 
DUPONT.  OE  VORTAC 


18000       29000 
18000      4S000 


§95.7060  JET  ROUTE  NO.  60 


PHILIPSBURG,  PA  VORTAC 
EAST  TEXAS.  PA  VORTAC 


IS  AMCHOfO  TO  RCAO  M  PART 

EAST  TEXAS,  PA  VORTAC 
SPARTA,  NJ  VORTAC 


18000       38000 
18000       32000 


§95.7233  JET  ROUTE  NO.  233 


WATERLOO.  lA  VORTAC 


B  AOOf  0  TO  RfAO 

ST  LOUIS.  MO  VORTAC 


18000      45000 
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§95.8005  JET  ROUTES  CHANGEOVER  POINTS 


AHtWAV  UCMCMI 


CHANCtOViR  POtMiS 


AI8WAV  S{CM(Nr 


CHANGiOVtR  POINTS 


IROM 


fO 


OlSIANCf 


fROM 


(ROM 


10 


(XSTANCf 


rROM 


LYNCHBURG.  VA  VOR T AC 
PATUXENT,  MO  VORTAC 


SOUTH  BOSTON,  VA  VORTAC 


V.I6 


H  AMfNOfO  TO  ofim 


SAAARS.  IL  FIX 


FLAT  ROCK.  VA  VORTAC 
KENTON.  DE  VORTAC 


V.39 

IS  AM(NO€0  TO  0(Un 

GORDONSVILLE.  VA  VORTAC 
V-IM 

IS  AMfNOCD  IT  AOMNC 

KANKAKEE.  IL  VOR 


33 
33 


48 


44 


LYNCHBURG 
PATUXENT 


SOUTH  BOSTON 


SMARS 


IS  AiMOIOCO  tT 

MARTINSBURG.  WV  VORTAC  LANCASTER,  PA  VORTAC 

J-233 

IS  AMiNOfO  IT 

WATERLOO.  lA  VORTAC  ST  LOUIS.  MO  VORTAC 

|FR  Doc.  89-930  Filed  1-13-89:  8:45  am| 
MUJNG  CODE  4«10-13-C 


20 


MARTINSBURG 


55 


WATERLOO 


BRADFORD,  IL  VORTAC 


.      V.144 
IS  AMfNOCD  IT  AOOtNC 

KANKAKEE,  IL  VOR 


44     BRADFORD 


PATUXENT.  AAD  VORTAC 


V-157 
a  AMENOCO  TO  OCUTf 

KENTON.  OE  VORTAC 


33  PATUXENT 


PATUXENT.  MO  VORTAC 


V.2I3 

IS  AHMNOCD  TO  oani 

KENTON,  DE  VORTAC     - 


33  PATUXENT 


LYNCHBURG.  VA  VORTAC 


V.260 


IS  AJMENOU  TO  Odfll 


FLAT  ROCK.  VA  VORTAC 

4 


33  LYNCH6URG 
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COMIiOOITY  FUTURES  TRAOINQ 
COMMISSION 

17  CFR  Part  ISO 

AfMtratlon  or  Othar  Dispula 
Sattiafnant  Procaduraa 

AQmcv:  Commodity  Future*  Trading 

Commission. 

ACnOM:  Final  rule. 


:  The  Conunodity  Futures 
Trading  Commission  ("Commission") 
has  amended  its  rules  governing 
arbitration  or  other  dispute  settlement 
procedures.  The  amendment  requires 
that  when  a  customer  who  has  signed  a 
pre-dispute  agreement  notiHes  a 
registrant  other  than  a  floor  broker,  or 
when  such  a  registrant  notifies  the 
customer,  of  its  intent  to  submit  a  claim 
to  arbitration,  such  registrant  must 
provide  the  customer  with  a  list  of 
organizations  qualified  to  conduct 
arbitration  proceedings  under  the 
Commission's  rules,  one  of  which  must 
be  a  registered  futures  association.  The 
National  Futures  Association  ("NFA")  is 
currently  the  only  registered  futures 
association.  The  Commission's  rules 
currently  do  not  require  that  a  registered 
futures  association  be  included  on  the 
list  of  organizations  qualified  to  conduct 
arbitration  proceedings.  The 
Commission  expects  that  this  rule 
amendment  will  encourage  greater  use 
of  the  NFA  as  an  arbitration  forum. 
■mcitvf  date:  February  16, 1989. 
KM  FURTMCll  INFOWMATIOW  CONTACT: 
Lawrence  B.  Patent  Associate  Chief 
Counsel.  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  Telephone  (202) 
254-«955. 
SUVrLEMCNTAAV  mrowMATiow; 

L  Paperwork  Reduction  Act  Notica 

While  the  Commission  has 
determined  that  this  final  rule  does  not 
affect  the  existing  paperwork  burden 
previously  approved  by  the  Office  of 
Management  and  Budget,  the  public 
reporting  burden  for  the  collection  of 
information  which  includes  Commission 
Rule  180.3  and  all  other  rules  relating  to 
contract  markets  and  their  members 
(3038-0022)  is  estimated  to  average 
3.003.05  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
Commission  also  notes,  however,  that 
there  are  no  burden  hours  attributable  to 
Rule  180.3.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 


of  this  collection  of  information, 
{needing  suggestions  for  redudng  thia 
burden,  to  loseph  G.  Salazar.  CFTC 
Clearance  Officer.  2033  K  Street  NW.. 
Washington.  DC  20581:  and  to  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (3038-0022). 
Washington.  DC  20503. 

n.  Comments  on  the  Proposed  Rule 
Amandment 


A.  Introduction 

The  Commission  published  it* 
proposal  to  amend  Rule  18a3(b)(4)  and 
allowed  sixty  days  for  public  comment 
thereon.  53  FR  24954  (July  1. 198B).  In 
that  notice  of  proposed  rulemaking,  the 
Commission  explained  why  it  believed 
that  use  of  the  NFA  arbitration  forum 
should  be  encouraged.  The  Commission 
received  five  written  comments  on  the 
proposal  two  from  contract  markets, 
one  from  the  NFA.  one  from  a  future* 
commission  merchant  ("FCM")  and  one 
from  a  private  attorney.  The 
Conunission  has  carefully  reviewed  the 
comment*  received  on  the  rule  proposal 
and  has  adopted  the  rule  amendment 
essentially  as  proposed,  with  certain 
clarifications  as  noted  below. 

B.  Floor  Brokers 

Although  none  of  the  commenter* 
objected  to  the  basic  purpose  of  the 
proposal,  two  contract  markets  and  the 
NFA  expressed  concern  about  its 
application  to  floor  brokers.  As  the  NFA 
stated  in  its  comment  letter  in  pertinent 
part: 

Floor  brokers  are  not  required  to  l)e  NFA 
Members.  NFA  does  not  generally  arbitrate 
disputes  between  non-Member  registrants 
and  customers.  Requiring  non-Member 
registrants  to  list  NFA  as  a  qualified 
arbitration  forum  may  inadvertently  mislead 
customers  by  giving  them  the  impression  they 
may  artntrate  their  claims  through  NFA.  In 
any  event,  NFA  Ijelieves  that  exchange 
forums  are  more  appropriate  for  the 
resolution  of  disputes  with  floor  brokers. 
Therefore,  the  Commission  should  exempt 
non-NFA  Memt>ers  from  listing  NFA  as  a 
qualified  arbitration  forum. 

The  comment  letters  of  the  two  contract 
markets  made  the  same  point. 

The  Commission  reviewed  these 
comments  and  its  proposal  and  has 
determined  to  revise  the  proposal 
accordingly.  Rule  180.3(b)(4)  as 
amended  makes  clear  that  most 
registrants  must  include  the  NFA  on  the 
list  of  approved  arbitration  forums,  but 
floor  brokers  can  continue  to  abide  by 
the  existing  requirement  to  list  two 
arbitration  forums,  a  contract  market 
and  an  organization  with  nationwide 
venues  for  hearings  and  mixed  panels  of 


arbitrators  {i.e.,  panels  of  which  a 
majority  of  the  members  are  not 
associated  with  a  contract  market).' 

C  Non-Members  of  a  Contract  Market 

The  private  attorney  who  commented 
on  the  proposed  rule  amendment 
indicated  that  a  registrant  which  is  not  a 
member  of  a  contract  market,  such  as  an 
introducing  broker  ("IB"),  commodity 
trading  advisor  ("CTA")  or  commodity 
pool  operator  ("CPO"),  may  not  be  able 
to  include  three  organizations  as 
appropriate  arbitration  forums  since  it 
could  not  include  a  contract  market  as  a 
forum.  The  conunenter  further  noted  that 
perhaps  the  words  "if  available"  in  the 
existing  rule  "are  meant  to  refer  to  this 
difficulty."  The  Commission  recognizes 
that  a  contract  market  forum  is 
generally  available  only  when  the 
registrant  is  a  member  of  the  contract 
market  where  the  contracts  in  dispute 
are  traded.  A  contract  market  forum  is 
thus  more  likely  to  be  available  to 
customers  of  a  clearing  FCM  than  to 
customers  of  an  IB,  CTA  or  CPO. 
Because  of  this,  the  Commission 
previously  included  the  words  "if 
available"  when  referring  to  a  contract 
market  as  an  appropriate  arbitration 
forum  in  Rule  180.3(b)(4).  The 
Commission  wishes  to  make  clear  that 
those  registrants  other  than  Hoor 
brokers  which  are  not  contract  market 
members  will  generally  be  required  to 
list  only  two  arbitration  forums,  a 
registered  futures  association  (/.«.,  NTA) 
and  another  organization  with 
nationwide  venues  for  hearings  and 
mixed  panels  of  arbitrators,  such  as  the 
American  Arbitration  Association. 

D.  The  FCM'8  Comments 

The  FCM  which  commented  on  the 
proposal  stated  its  belief  that  a 
customer  only  needed  to  be  offered  a 
choice  of  three  tribunals  if  the  pre- 
dispute  agreement  "specifies  a  fonmi  for 
arbitration  other  than  a  contract 
market."  The  commenter  has  apparently 
confused  the  provisions  of  paragraph 
(b)(7)  of  Rule  180.3  with  those  of 
paragraph  (b)(4).*  Rule  180.3(b)(4) 

'  The  Cotnmiuion  also  notes,  however,  thai  if  • 
floor  t>roker  also  is  reftistered  in  another  cate^iry. 
such  as  commodity  trading  advisor,  and  is  a 
member  of  NFA  in  such  other  category,  he  must  list 
NFA  as  a  qualifHtd  arbitration  ronim  for  a  dispute 
involving  activities  under  such  other  registration 
category. 

*  Rule  ta0.3(bH7)  slates  that  "lijf  the  agreement 
specifies  a  forum  for  arbitration  other  t^.an  a 
contract  market  or  registered  futures  association, 
the  procedures  of  such  forum  must  lie  fair  and 
equitable  as  defined  by  I  ISO  2  of  this  part." 
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currently  requires  that  a  customer  who 
has  entered  into  a  pre-dispute 
agreement  have  a  choice  «l  at  least  two 
forums  for  arbitration.  The  amended 
rule  generally  will  require  at  least  three 
forums  for  arbitration  when  an  FCM  is 
involved,  one  of  which  is  a  registered 
futures  association.  As  the  Commission 
noted  when  it  proposed  this  amendment 
(58  FR  24954  n.3),  customers  who  do  not 
enter  into  a  pre-dispute  agreement  are 
not  required  to  be  afforded  the  choice  of 
multiple  forums,  as  provided  for  in  Rule 
180.3(b)(4).  When  the  Commission  first 
adopted  the  rule,  it  considered  whether 
to  allow  customers  who  had  not  entered 
into  a  pre-dispute  agreement  the  same 
protection,  but  determined  that  further 
rulemaking  in  this  area  was  not 
necessary.  48  FR  22133.  at  Z2141  (May 
17. 1983). 

The  PCM  further  stated  in  its 
comment  letter  that  "jajs  good  as  the 
National  Futures  Association  arbitrators 
may  be,  we  do  not  wish  to  conduct  an 
arbitratien  in  Chicago  (which  i*  NFA's 
headquarters),  when  we  and  most  of  our 
customers  are  in  the  New  York  area." 
Affording  customers  the  choice  of  the 
f^A  arbitration  fomra  will  not  require 
that  such  hearings  be  held  in  Chicago. 
NFA  endeavors  to  accommodate  the 
preferences  of  the  parties  in  providing 
for  hearings  throughout  the  United 
States.  See  NFA  Code  of  Arbitration, 
section  9(a).  As  the  Commission  also 
noted  «vhen  it  proposed  this  rule 
amendment  **NFA  currently  has  a  roster 
of  more  than  1,450  persons  in  49  states 
who  volunteer  to  serve  as  arbitrators." 
(53  FR  24954.)  The  use  of  the  NFA 
arbitration  forum  will  not  require  a 
hearing  to  be  held  in  Chicago  if  the 
parties  involved  are  located  in  New 
York. 

E.  NFA 's  Other  Comments 

In  addition  to  NFA's  comment 
regarding  floor  brokers  referred  to 
above,  the  NFA  also  commented  as 
follows: 

NFA  agrees  with  tlte  Commission  that  the 
proposed  rule  amendment,  if  adopled.  would 
encourage  greater  use  of  NFA  as  an 
arbitration  forum.  However.  NFA  Ijelieves 
that  If  the  Commission  wants  to  substantially 
increase  the  role  of  NFA  as  an  arbitration 
forum,  it  should  not  require  registrants  to  list 
non-futures  forums  when  two  futures  forums 
are  availat>te.  Registrants  should  only  tie 
required  to  list  an  available  contract  market 
and  a  registered  futures  association.  A  non- 
futures  arbitration  forum  may  be  listed,  but 
that  choice  would  be  solely  in  the  discretion 
of  the  registrant.  NFA  believes  this  change  to 
iaOJ(b)(4)  would  further  the  Commission's 
goals  of  increasing  the  use  of  NFA  as  an 
arbitration  forum.  (Footnoles  omitted.) 


The  Commission  appreciates  tlie  NFA's 
concern,  which  the  Commission  shares, 
that  arbitrators  in  noA'falares  forun* 
may  not  be  familiar  with  the  intricacies 
of  futures  trading.  Since  the  Conunission 
did  not  propose  to  amend  Rule 
180.3(bM4)  along  the  lines  suggested  by 
NFA.  however,  the  Conunission  does  not 
believe  it  would  be  appropriate  to  adopt 
such  a  rule  change  at  this  time.  The 
Commission  also  notes,  however,  that 
its  staff  is  undertaking  an  examination 
of  the  various  arbitration  programs  of 
(he  self-regulatory  organizations,  and 
the  staff  will  also  endeavor  to  survey 
the  arbitration  programs  of  the 
American  Arbitration  Association,  the 
National  Association  of  Securities 
Dealers  and  the  New  York  Stock 
Exchange.  Inc.  with  respect  to  futures- 
related  disputes.  If  these  studies  or  any 
other  information  received  by  the 
Commission  so  warrant  further 
appropriate  action  regarding 
arbitrations  may  be  undertaken. 

NFA  also  raised  the  issue  of  a  grace 
period  for  firms  to  amend  their  pre- 
dispute  agreements.  The  amendment  to 
Rule  180.3(b)(4)  discussed  herein 
requires  no  change  to  a  pre-dispute 
agreement  Rule  180.3(b)(4)  will  continue 
to  state  that: 

The  agreement  must  advise  the  customer 
that  at  such  time  as  he  or  she  may  notify  the 
futures  commission  merchant  introducing 
broker,  floor  broker,  commodity  pool 
operator,  commodity  trading  advisor  or 
asaociated  person  that  he  or  she  intends  to 
submit  a  claim  to  arbitratioa  or  at  such  time 
as  such  person  notifies  the  customer  of  its 
intent  to  submit  a  claim  to  arbitration,  the 
customer  will  have  the  opportunity  to  elect  a 
qualified  forum  for  conducting  the 
proceeding. 

The  rule  amendment  discussed  herein 
does  not  change  that  portion  of  the  rule. 
The  only  effect  of  the  rule  amendment 
will  be  in  the  qualified  forums  of  which 
a  customer  must  be  apprised  following 
the  filing  of  a  notice  of  intent  to  arbitrate 
by  the  customer  or  the  registrant.  The 
Commission  therefore  sees  no  need  to 
address  the  question  of  changes  which 
firms  may  wish  to  make  in  their  pre- 
dispute  agreements  except  to  reiterate 
that  firms  must  comply  with  the 
provisions  of  Part  180. 

The  Commission  also  notes  that  NTA 
indic:ates  in  its  comment  letter  that  it 
may  amend  its  Code  of  Arbitration 
based  on  the  Commission's  rule 
amendment  discussed  herein  since  it 
believes  the  amendment  may  render  a 
part  of  its  Code  of  Arbitration  obsolete. 
The  Commission  cannot  comment  on 
any  proposed  rule  change  which  NFA 
might  submit  for  Commission  approval 


prior  to  its  receipt  of  a  formal  request  ior 
such  approval.  The  Commission  wishes 
to  emphasize,  however,  that  it* 
amendment  to  Rule  180^b)(4)  does  not 
require  NFA  to  be  listed  a*  a  qualified 
forum  in  a  pre-dispute  agreement;  it 
simply  requires  that  registrants  other 
than  floor  brokers  include  NFA  in  the 
list  of  qualified  arbitration  forums 
furnished  to  the  customer  following  the 
filing  of  a  notice  of  intent  to  submit  a 
dispute  to  arbitration. 

ill.  Odier  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  these  rules  on 
small  businesses.  In  this  connection,  the 
Commission  previously  has  determined 
that  FCMs  and  registered  commodity 
pool  operators  should  not  be  considered 
small  entities  for  purposes  of  the  RFA.' 
With  respect  to  commodity  trading 
advisors,  floor  brokers,  arid  introducing 
brokers,  the  Commission  has  stated  that 
it  would  evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  should  be  considered  to  be  small 
entities,  and  if  so.  that  it  would  analyze 
the  economic  impact  on  them  of  any 
rule.*  Because  the  amendment  to  the 
Commission's  arbitration  rules 
discussed  herein  will  not  result  in  any 
additional  burdens  to  the  above- 
mentioned  registrants,  the  Commission 
believes  that  the  rule  amendment  svill 
not  have  a  significant  economic  impact 
on  the  above-noted  entities.  Therefore, 
pursuant  to  section  3(a)  of  the  RFA,  5 
U.S.C  605(b).  the  Chairman  of  the 
Conunission  certifies  that  this  rule 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Papen»'ork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA "),  44  U.SC.  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  In  compliance 
with  the  PRA.  the  Commission  has 
previously  submitted  Rule  180.3  as  part 
of  information  collection  number  3038- 
0022.  The  Office  of  Management  and 
Budget  last  approved  the  collection  of 
information  associated  with  OMB 


>  47  FR  18618-18620  (April  30. 1982) 

<  47  FR  18818. 18620  (April  30.  HKZ)  (commodily 
trading  advisoni  and  floor  brokersh  48  FR  3S248. 
35276  (August  3. 19831  (inlroducing  br»ker«|. 
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control  number  3038-0022  on  July  22. 
1987.  The  Commission  has  determined 
that  this  rule  amendment  will  not 
change  materially  the  information 
collection  burden  approved  by  OMB  at 
that  time,  and  that  there  are  no  burden 
hours  attributable  to  Rule  180.3.  The 
OMB  approved  burden  for  information 
collection  number  3038-0022,  which 
covers  all  rules  relating  to  contract 
markets  and  their  members,  is  as 
follows: 

Average  burden  hours  per  response — 

3.003.05 
Number  of  respondents— 11.940 
Frequency  of  response— daily  and 

weekly 

Copies  of  the  OMB  approved 
information  collection  package 
concerning  OMB  control  number  3038- 
0022  may  be  obtained  horn  Gary 
Waxman.  OfTice  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(3038-0022).  Washington.  DC  20503. 
(202)  395-7340. 

List  of  SubjecU  in  17  CFR  Part  180 

Arbitration.  Claims. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  4c  4d.  4f,  4k,  5a,  8a, 
and  17  thereof  (7  U.S.C.  6c  6d.  6f,  6k,  7a, 
12a.  and  21).  hereby  amends  Part  180  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  180-ARBrnUTION  OR  OTHER 
DISPUTE  SETTLBiENT  PROCEDURES 

1.  The  Authority  citation  for  Part  180 
is  revised  to  read  as  follows: 

Aulbority:  7  U.S.C  6c  6d.  6f.  6k  7a.  12a, 
and  21.  unless  otherwise  noted. 

2.  Section  180.3  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

S1M.3    Voluntwy  proMdure  and 


(b)  *  •  • 

(4)  The  agreement  must  advise  the 
customer  that  at  such  time  as  he  or  she 
may  notify  the  futures  commission 
merchant,  introducing  broker,  floor 
broker,  commodity  pool  operator, 
commodity  trading  advisor  or 
associated  person  that  he  or  she  intends 
to  submit  a  claim  to  arbitration,  or  at 
such  time  as  such  person  notiHes  the 
customer  of  its  intent  to  submit  a  claim 
to  arbitration,  the  customer  will  have 
the  opportunity  to  elect  a  qualified 
forum  for  conducting  the  proceeding. 

(i)  In  the  case  of  a  future  commission 
merchant,  introducing  broker, 
commodity  pool  operator,  commodity 
trading  advisor  or  associated  person. 


within  ten  business  days  after  receipt  of 
such  notice  from  the  customer,  or  at  the 
time  such  a  registrant  so  notifies  the 
customer,  the  futures  commission 
merchant,  introducing  broker, 
commodity  pool  operator,  commodity 
trading  advisor  or  associated  person 
must  provide  the  customer  with  a  list  of 
organizations  whose  procedures  qualify 
them  to  conduct  arbitrations  in 
accordance  with  the  requirements  of 
S  180.2  of  this  part,  together  with  a  copy 
of  the  rules  of  each  forum  listed.  The  list 
must  include: 

(A)  The  contract  market,  if  available, 
upon  which  the  transaction  giving  rise  to 
the  dispute  was  executed  or  could  have 
been  executed; 

(B)  A  registered  futures  association; 
and 

(C)  At  least  one  other  organization 
whidi  will  provide  the  customer  with 
the  opportunity  to  select  the  location  of 
the  arbitration  proceeding  from  among 
several  major  cities  in  diverse 
geographic  regions  and  which  will 
provide  the  customer  with  the  choice  of 
a  panel  or  other  decision-maker 
composed  of  at  least  one  or  more 
persons,  of  which  at  least  a  majority  are 
not  members  or  associated  with  a 
member  of  a  contract  market  or 
employee  thereof,  and  which  are  not 
otherwise  associated  with  a  contract 
market  (mixed  panel). 

(ii)  A  floor  broker,  within  ten  business 
days  after  receipt  of  notice  from  the 
customer  that  he  or  she  intends  to 
submit  a  claim  to  arbitration,  or  at  the 
time  the  floor  broker  notifies  the 
customer  of  his  or  her  intent  to  submit  a 
claim  to  arbitration,  must  provide  the 
customer  with  a  list  of  organizations 
whose  procedures  qualify  them  to 
conduct  arbitrations  in  accordance  with 
the  requirements  of  1 180.2  of  this  part 
together  with  a  copy  of  the  rules  of  each 
forum  listed.  The  list  must  include  the 
organizations  specified  in  paragraphs 
(b)(4)(i)(A)  and  (b)(4)(i)(C)  of  this 
section. 

The  customer  shall,  within  forty-five 
days  after  receipt  of  such  list  notify  the 
opposing  party  of  the  organization 
selected.  A  customer's  failure  to  provide 
such  notice  shall  give  the  opposing  party 
the  right  to  select  an  organization  from 
the  list 
*        *        •        •        • 

Issued  in  Washington.  DC  on  January  10. 
1989  by  the  Commission. 
JaaoA-Wabb. 

Secretary  of  the  Commission. 
|FR  Doc.  8&-M5  Filed  1-i:K-«9:  8:45  am] 

MLUNQ  COOC  «361-0Mi 


DEPARTMENT  OF  THE  TREASURY 

Customs  Ssrvics 

19  CFR  Part  101 

(TJ).  89-101 

EstabHshmsnt  of  Davsnport,  lA,  Rock 
Island  and  Mollne,  IL,  as  a  Permanent 
Port  of  Entry 

AOCNCv:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

action:  Final  rule. 


f.  This  document  provides 
public  notice  that  the  port  of  Davenport, 
Iowa,  and  Rock  Island  and  Moline, 
Illinois,  which  was  established  as  a 
temporary  port  of  entry  on  a  trial  basis 
approximately  2  years  ago,  has  been 
accorded  permanent  status  as  a  port  of 
entry. 

EFFicnvE  date:  May  16. 196a 

FOR  FUNTMCR  XfOmiATlOW  CONTACT: 

Linda  Walfish.  O^ice  of  Workforce 
Effectiveness  and  Development.  Office 
of  Inspection  and  Control,  U.S.  Customs 
Service  (202)  566-9425. 
9UPPLSMCNTAIIV  INFOmiATION:  In  a 
notice  published  on  October  17, 1985  (50 
FR  42035),  the  Customs  Service  set  forth 
for  public  comment  a  proposal  to 
establish  a  port  of  entry  for  a  2-year  trial 
basis  at  Davenport  Iowa.  Rock  Island 
and  Moline,  Illinois.  In  a  subsequent 
notice  of  final  rulemaking  published  in 
the  Federal  Register  on  April  16. 1986  (51 
FR  12843).  designated  as  T.D.  86-76  and 
effective  May  16. 1986,  the  proposal  was 
adopted.  The  reason  for  adoption  and  a 
discussion  of  the  comments  received  are 
set  forth  in  T.D.  86-76,  as  well  as  a 
discussion  of  the  authorities  under 
which  changes  in  Customs  field 
organization  are  made. 

Reference  was  also  made  in  that 
decision  to  the  Customs  criteria  for 
establishing  ports  of  entry  in  T.D.  82-37 
published  in  the  Federal  Register  on 
March  9. 1982  (47  FR  10137).  Among 
these  criteria  are  a  minimum  workload 
of  2,500  consumption  entries  per  year. 
Based  on  current  statistics  it  is  projected 
that  this  entry-volume  standard  will  be 
met  in  fiscal  year  1988  and  exceeded  in 
the  future.  Accordingly,  the  temporary 
status  for  the  port  is  terminated  and 
permanent  port-of-entry  status  is 
substituted. 

The  limits  of  the  port  of  entry  of 
Davenport-Rock  Island-Moline  are  as 
follows: 

In  Rock  Island  County,  Illinois,  the 
Townships  of  Andalusia,  Blackhawk. 
Rock  Island.  South  Rock  Island.  Moline, 
South  Moline,  Coal  Valley,  Hampton, 
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Zuma,  and  Coe;  in  Heivy  County. 
Illinois,  the  Townships  of  Colona, 
Hanna.  and  Edfont  and  in  Scott  County. 
Iowa,  the  Townships  of  BuHalo,  Blue 
Grass.  Hickory  Grove.  Sheridan. 
Lincoln,  LeClaire.  Pleasant  Valley, 
Bettendorf.  and  that  area  of  the  City  of 
Davenport  enclosed  within  the  present 
limits  of  these  townships. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C  803.  604)  are  not  applicable  to  this 
document.  Customs  routinely  makes 
adjustments  to  its  field  organization 
throughout  the  United  States  to 
accommodate  the  volume  of  Customs- 
related  activity  in  various  parts  of  the 
country.  Although  the  changes  may  have 
a  limited  effect  upon  small  entities  in  the 
areas  affected,  they  are  not  expected  to 
be  significant  because  adjusting  the  field 
organization  in  other  areas  has  not  had 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities  to 
the  extent  contemplated  by  the 
Regulatory  Flexibility  Act.  Accordingly, 
it  is  certified  under  the  provisions  of 
section  3  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

Because  the  amendment  relates  to  the 
Customs  field  organization,  and  will  not 
result  in  a  "major  rule"  as  defined  in 
E.0. 12291,  a  regulatory  impact  analysis 
is  not  required. 

InapplicabiBty  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

The  criteria  and  considerations  for 
establishing  a  new  port  of  entry  on  a 
permanent  basis  are  essentially  the 
same  as  those  for  establishing  a  port  on 
a  temporary  basis.  These  criteria  and 
considerations  were  fully  discussed,  and 
comments  from  interested  members  of 
the  public  taken  into  consideration,  at 
the  time  of  notice  of  fmal  rulemaking 
with  respect  to  establishment  of  the  port 
on  a  temporary  basis.  Accordingly,  it  is 
determined  that  solicitation  of  further 
comments  and  delay  in  the  change  in 
status  of  the  port  would  serve  no  useful 
purpose.  Therefore,  it  is  determined  that 
good  cause  exists  for  dispensing  with 
the  procedures  for  notice  and  the 
opportunity  for  pubUc  comment 
pursuant  to  5  U.S.C.  553(bK3)(B).  For  the 
same  reasons,  good  cause  exists  for 
dispensing  with  a  delayed  efi^ective  date 
pursuant  to  5  U.S.C.  553(d)(3). 


Drafting  Infonnatkm 

The  principal  author  of  this  document 
was  James  C.  Hill,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  persoiuiel  from  other 
offices  participated  in  its  development 

Audioiity 

Hiese  changes  are  made  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1, 1914,  38 
Stat.  623.  as  amended  (19  U.S.C  2),  and 
delegated  to  the  Secretary  of  the 
Treasury  by  E.0. 10289.  September  17, 
1951  (3  CFR  1949-1953  Comp..  Ch  II), 
and  pursuant  to  the  authority  provided 
by  Treasury  Department  Order  No.  101- 
05  dated  February  17. 1987  (52  FR  6282). 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Amendments  to  the  Regulations 

Part  101.  Customs  Regulations  (19  CFR 
Part  101).  is  amended  as  set  forth  below. 

PART  101-GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  101. 
Customs  Regulations  (19  CFR  Part  101). 
continues  to  read  as  follows: 

Autkority:  5  USC.  301, 10  U.S.C.  1.  66. 1202 
(Gen.  Headnote  11).  1624.  Reorganization 
Plan  of  1965;  3  CFR  1965  Supp. 

2.  The  list  of  Customs  regions, 
districts  and  ports  of  entry  in  S  1033(b). 
Customs  Regulations  (19  CFR  101.3(b)). 
is  amended  by  revising  the  reference  at 
the  end  of  the  listing  for  Davenport 
Iowa,  and  Rock  Island  and  Moline. 
Illinois,  in  the  port-of-entry  column 
under  the  North  Central  Region  to  read 
"including  the  territory  described  in  TJ3. 
8»-ia". 

Approved:  December  8. 19e& 
lohn  P.  Simpaoo. 

Acting  Asssistant  Secretary  of  the  Treasury. 
WiUiam  van  Raab. 
Commissioner  of  Customs. 
(FR  Doc.  89-953  Filed  1-11-89;  8:45  am] 

■LUNOCOOC  1>20-02-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520,  556,  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ipronklazole 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


SUMMANV:  The  Food  and  Drug 
TWministration  (FDA)  is  amending  the 
animal  drug  regulations  by  removing  the 
regulations  that  reflect  approval  of  new 
animal  drug  applications  (NADA's)  for 
ipronidazole,  a  new  animal  drug  used  in 
turkeys.  This  action  is  being  taken 
because,  as  explained  in  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  approval  of  the 
NADA's  is  being  withdrawn. 
EFFECTIVE  DATE:  January  27, 1989. 
FON  FUfTTHER  INFORMATION  CONTACT 
Philip  J.  Frappaolo.  Center  for 
Veterinary  Medicine  (HFV-240).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
4940. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register.  FDA  is 
withdrawing  approval  of  NADA  43-477 
for  ipronidazole  Type  A  medicated 
article.  NADA  47-089  for  ipronidazole 
Type  A  medicated  article  with 
suifadimethoxine  and  ormetoprim  Type 
A  medicated  article,  and  NADA  91-782 
for  ipronidazole  hydrochloride  soluble 
powder,  held  by  Hoffmann-La  Roche. 
Inc.  Nutley,  NJ  07110.  Ipronidazole  is 
labeled  for  use  in  turkeys  as  an  aid  in 
the  prevention  of  blackhead,  fowl 
cholera,  and  coccidiosis  caused  by 
Eimeria  species,  for  the  treatment  of 
blackhead,  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency.  The  sponsor  has  requested 
the  withdrawal  of  approval  of  the 
NADAs. 

Upon  withdrawal  of  new  animal  drug 
applications,  the  agency  is  required  by 
section  512(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  360b(i))  to 
remove  the  regulations  that  reflect  the 
approvals.  This  document  removes  21 
CFR  520.1162.  556.340,  558.305.  and 
558.575(c)(3)(ii).  which  reflect  the 
approvals,  and  amends  21  CFR  558.4. 
which  concerns  medicated  feed 
applications,  to  delete  ipronidazole. 

List  of  Subjects 

21  CFR  Pan  520 

Animal  drugs. 
21  CFR  Part  536 

Animal  drugs.  Foods. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  520.  556.  and  558  are  amended  as 
follows: 
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PART  520-ORAL  DOSAQE  FORM 
NEW  ANIMAL  ORtJGS  NOT  SUBJECT 
TO  CERTIFICATtON 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Slat.  347  (21  U.S.C. 

3«)b(i)):  21  CFR  5.10  and  5  83. 

§520.1162    (Ramovml] 

2.  Section  520.1162  Ipronidazole 
hydrochloride  soluble  powder  is 
removed. 

PART  556— TOI^RANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

3.  The  authority  citation  for  21  CFR 
Part  556  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Slat.  343-351  (21 
U.S.C.  3eOb);  21  CFR  5.10  and  5.83. 

§SS6.340    (R«nov«dl 

4.  Section  556.340  Ipronidazole  is 
removed. 

PART  55«— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

5.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Slat.  343-351  (21 
use.  360b):  21  CFR  5.10  and  5.83. 

S55t.4    (AiMndwIl 

6.  Section  55a4  Medicated  feed 
applications  is  amended  in  paragraph 
(d)  in  the  "Category  11"  table  by 
removing  the  entry  "Ipronidazole." 


SSStJOS    (I 

7.  Section  558.305  Ipronidazole  is 
removed. 

§S58.57S    (AinwKtod) 

8.  Section  558.575  Sulfadimethoxine, 
ormetoprim  is  amended  by  removing 
paragraph  (c)(3)(ii),  and  by 
redesignating  paragraphs  (c)(3)(i)  [a] 
and  [b]  as  paragraphs  (c)(3)  (ii)  and  (iii). 
respectively. 

Dated:  January  10. 1989. 
G«rald  B.  Guest. 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  89-977  Filed  1-13-89:  8:45  amj 

MUMQ  COOC  41M-01-M 


DEPARTMENT  OF  STATE 
22  CFR  Part  9b 

(1M.S76I 

Press  Building  Passes 

aocncy:  Department  of  State. 
action:  Final  rule. 


SUMMANV:  This  rule  changes  the 
Department  of  State  regulations 


governing  press  building  passes.  To 
adjust  to  access  alterations  made  at  the 
Main  Department  of  State  building,  the 
Department  changes  its  regulations 
governing  Department  of  Stale  press 
building  passes  to  reflect  the  following: 
That  only  State  Department  press 
building  passes  will  be  recognized  by 
the  automated  access  control  system 
established  in  March  1988;  that  access 
by  media  correspondents  and 
technicians  with  State  Department  press 
building  passes  is  limited  after  office 
hours  and  on  weekends  and  holidays  to 
designated  areas  without  an  escort;  and 
state  the  procedures  concerning  the 
purpose,  issuance,  application  and 
renewal  procedures  for  a  Department  of 
State  press  building  pass. 

These  changes  are  made  to  provide 
publicly  available  guidelines  to  the 
media  on  access  requirements  for  the 
Main  Department  of  State  building  and 
to  provide  publicly  available  guidance 
on  the  procedures  for  issuance  of  a 
Department  of  State  press  building  pass. 

Emcnvi  DATE  January  17. 1989. 

FOM  FURTHCn  INFOfWaATION  COMTACT: 

Nancy  Beck  at  202-647-2492. 

SUPPLEMENTARY  INFOMMATION:  The 

Department  of  State  published  a  notice 
of  proposed  rulemaking  on  the  revision 
of  regulations  governing  Department  of 
State  press  building  passes  in  the 
Federal  Register  on  June  23, 1988  (22 
CFR  Part  9b).  Comments  on  the 
proposed  rule  were  requested  through 
July  25, 1988.  The  Department  received 
no  comments. 

This  final  rule  is  not  a  major  rule  for 
the  purposes  of  Executive  Order  12991 
of  February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  this  final  rule 
will  not  have  a  significant  impact  on 
small  business  entities.  This  final  rule 
does  not  contain  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  In  22  CFR  Part  9b 

Administrative  practice  and 
procedure.  Federal  buildings  and 
facilities.  News  media,  Security 
measures. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  State 
amends  22  CFR  Part  9b  as  follows: 

PART  9b— (AMENDED] 

1.  The  authority  citation  for  22  CFR 
Part  9b  continues  to  read  as  follows: 

Authority:  22  U.S.C.  2658. 

2.  Section  9b.l  is  revised  to  read  as 
follows: 


i9b.1    Press  access  to  ttw  Department  of 
State. 

(a)  Media  correspondents  without 
valid  Department  of  State  press  building 
passes  shall  have  access  to  the  Main 
State  building  identical  to  that  enjoyed 
by  members  of  the  public. 

(b)  Media  correspondents  holding 
valid  Department  of  State  press  building 
passes: 

(1)  May  enter  and  have  access  24 
hours  a  day,  during  regular  working 
hours,  outside  regular  working  hours,  on 
weekends  and  on  holidays,  without  an 
appointment,  to  the  reception  area  of  the 
Diplomatic  Lobby,  C  Street  Mezzanine 
area,  press  booths  (Room  2310).  press 
briefing  room  (Room  2118),  and  when  in 
operation,  the  O^ice  of  Press  Relations 
(Room  2109). 

(2)  May  enter  and  have  access 
without  an  appointment,  on  the 
basement  level  or  on  the  first  and 
second  floors,  to  the  cafeteria,  post 
office,  banks,  concessionaries,  barber 
shop,  dry  cleaners  and  the  Foreign 
Affairs  Recreation  Association  offices 
for  the  purposes  for  which  they  are 
established  and  when  they  are  in 
operation. 

(3)  May  not  escort  non-pa ssholders 
into  the  Department  of  State  building. 

(c)  Media  correspondents,  with  or 
without  a  Department  of  State  press 
building  pass,  may  enter  areas  above 
the  second  floor  of  the  Main  State 
building  only  if  the  correspondent  is 
invited  by  a  Department  employee  to 
attend  a  specific  social  or  official 
function  in  an  office  located  above  the 
second  floor.  Permission  to  enter  areas 
above  the  second  floor  is  strictly  limited 
to  direct  passage  to  and  from  the 
appointment  location  of  the  Department 
of  State  employee,  or  the  office  or 
reception  room  where  the  function  takes 
place. 

(d)  Possession  of  State  Department 
press  building  pass  does  not  confer 
access  to  or  other  privileges  at  other 
Federal  buildings.  It  is  not  to  be 
construed  as  official  United  States 
Government  recognition,  approval  or 
accreditation  of  a  correspondent. 

3.  Section  9b.2  is  amended  by 
removing  paragraph  (c)  and  revising  the 
introductory  text  and  paragraphs  (a)(1). 
(a)(3)  and  (b)  to  read  as  follows: 

S  9b.2    Press  correspondents  employad  by 
tinned  States  media  organizations. 

in  order  to  obtain  a  Department  of 
State  press  building  pass,  press 
correspondents  employed  by  United 
States  media  organizations  must: 

(a)  •  *   * 

(1)  That  the  applicant  is  a  bona  fide, 
full-time  media  correspondent  based 
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permanently  and  residing  in  the 
Washington.  DC.  metropolitan  area; 

•        *        *        *        • 

(3)  That  the  organization  and  the 
applicant  have  regular  and  substantial 
assignments  in  connection  with  the 
Department  of  State  as  evidence  by 
regular  attendance  at  the  daily  press 
briefings. 

(b)  Submit  to  the  Office  of  Press 
Relations,  Department  of  State, 
Washington,  DC.  20520.  a  signed 
application  and  FORM  DSP-97  for  a 
press  building  pass.  Applicants  must 
comply  with  instructions  contained  in 
paragraphs  1  and  6  of  FORM  DSP-97 
regarding  fingerprinting  and  prior 
arrests.  FORM  DSP-97  requires  the 
following  information: 

(1)  Name; 

(2)  Affiliation  with  news  media 
organizations; 

(3)  Date  of  birth; 

(4)  Place  of  birth; 

(5)  Sex: 

(6)  Citizenship; 

(7)  Social  Security  or  passport 
number, 

(8)  Marital  status; 

(9)  Spouse  name: 

(10)  Office  address  and  telephone 
number; 

(11)  Length  of  employment; 

(12)  Home  address  and  telephone 
number  and 

(13)  Length  of  residence. 

4.  Section  9b.3  is  amended  by 
removing  paragraph  (d)  and  revising 
paragraphs  (a)(1),  (a)(3]  and  (c)  to  'ead 
as  follows: 

VD.9    press  correspoi  kiwi  i  i  i  empioywi  oy 


(a)  •  •  * 

(1)  That  the  applicant  is  a  bona  fide, 
full-time  media  correspondent  based 
permanently  and  residing  in  the 
Washington,  DC.,  metropolitan  area: 

(3)  That  the  organization  and  the 
applicant  have  regular  and  substantial 
assignments  in  connection  with  the 
Department  of  State  as  evidence  by 
regular  attendance  at  the  daily  press 

briefings. 

«        *        •        *        * 

(c)  Submit  to  the  Office  of  Press 
Relations,  Department  of  State, 
Washington,  DC.  20520  a  signed 
application  and  FORM  DSP-97  for  a 
press  building  pass.  Applicants  must 
comply  with  instructions  contained  in 
paragraphs  1  and  6  of  FROM  DSP-97 
regarding  fingerprinting  and  prior 
arrests.  FORM  DSP-97  requires  the 
following  information: 

(1)  Name; 


(2)  Affiliation  with  news  media 
organizations: 

(3)  Date  of  birth; 

(4)  Place  of  birth; 

(5)  Sex: 

(6)  Citizenship; 

(7)  Social  Security  or  passport 
number 

(8)  Marital  status: 

(9)  Spouse  name; 

(10)  Office  address  and  telephone 
number 

(11)  Length  of  employment; 

(12)  Home  address  and  telephone 
number  and 

(13)  Length  of  residence. 

5.  Section  9b.4  is  revised  to  read  as 
follows: 

S  9b.4    Department  ol  State  building  press 
pass  for  tectmical  crews. 

Department  of  State  press  building 
passes  are  issued  to  members  of 
television  and  radio  technical  crews 
who  provide  technical  support  on  a 
daily  basis  for  media  correspondents 
assigned  to  the  Department  of  State. 
Members  of  technical  crews  who  do  not 
possess  press  passes,  but  who  provide 
technical  support  for  media 
correspondents  assigned  to  the 
Department  of  State,  may  apply  to  the 
Office  of  Press  Relations  for  a  visitor's 
pass  valid  for  one  day. 

6.  Section  9b.5  is  revised  to  read  as 
follows: 

§  9b.5    Temporary  Department  of  State 
press  twiHdiofl  psissi 

A  media  correspondent  or  technician 
who  meets  all  the  qualifications  stated 
in  55  9b.2(a)(l)  and  9b.2(a)(2)  or  9b.3(a) 
and  9b.3{b),  but  does  not  have  regular 
and  substantial  assignments  in 
connection  with  the  Department  of  State 
may  make  arrangements  with  the  Office 
of  Press  Relations  for  the  issuance  of  a 
visitor's  pass  valid  for  one  day. 

7.  Section  9b.6  is  amended  by  adding 
paragraph  (e)  and  revising  the 
introductory  text  and  paragraphs  (a)  and 
(c)  to  read  as  follows: 

§9b.6    Grounds  tor  denial,  revocation  or 
non-renewal  of  Department  of  State  press 
iMiiiding  passes. 

In  consultation  with  the  Bureau  of 
Diplomatic  Security  and  the  Office  of 
the  Legal  Adviser  the  Director  of  the 
Office  of  Press  Relations  of  the 
Department  of  State,  may  deny,  revoke, 
or  not  renew  the  Department  of  State 
press  building  pass  of  any  media 
correspondent  or  technician  who: 

(a)  Does  not  meet  the  qualifications 
stated  in  55  9b.2(a)(l).  9b.2(a)(2)  and 
9b.2(a)(3)  or  9b.3(a)(l).  9b.3(a)(2). 
9b.3(a)(3)  and  9b.3(b).  (Upon  denial, 
revocation,  or  non-renewal  the 
correspondent  or  technician  may  not  re- 


apply for  a  period  of  one  year  unless 
there  are  material  changes  in  meeting 
the  qualifications.)  or 

e  *  a  a  • 

(c)  Engages  or  engaged  in  conduct 
which  there  are  reasonable  grounds  to 
believe  might  violate  federal  or  state 
law  or  Department  of  State  regulations. 

(e)  Fails  to  claim  an  approved 
authorization  form  for  a  State 
Department  press  building  pass  after 
notification  by  the  Office  of  Press 
Relations  following  a  period  of  three  (3) 
months. 

&  Section  9b.7  is  amended  by  revising 
paragraphs  (a),  (e),  (f)(1),  (f)(3).  and  (g) 
to  read  as  follows: 

S9b.7    Procedures  for  denial,  revocation, 
or  non-renewal  of  Department  of  State 
press  tMiiidtng  peases. 

(a)  If  the  Director  of  the  Office  of 
Press  Relations.  Department  of  State, 
anticipates,  after  consultation  with  the 
Office  of  the  Legal  Adviser  that  in 
applying  the  standard  set  forth  in  5  9b.6 
a  Department  of  State  press  building 
pass  might  be  denied,  revoked  or  not 
renewed,  the  media  correspondent  or 
technician  will  be  notified  in  writing  by 
the  Director  of  the  basis  for  the 
proposed  denial  in  as  much  detail  as  the 
security  of  any  confidential  source  of 
information  will  permit.  This  notification 
will  be  sent  by  registered  mail 
•        *        *        •        • 

(e)  At  the  time  of  the  filing  of  the 
media  correspondent's  or  technician's 
written  response  to  the  notification  of 
the  proposed  denial,  revocation  or  non- 
renewal, the  correspondent  or 
technician  may  request,  and  will  be 
granted,  the  opportunity  to  make  a 
personal  appearance  before  the  Director 
of  the  Office  of  Press  Relations. 
Department  of  State,  for  the  purpose  of 
personally  supporting  his/her  eligibility 
for  a  press  pass  and  to  rebut  or  explain 
the  factual  basis  for  the  proposed 
denial.  The  Director  shall  exercise,  in 
consultation  with  the  Bureau  of 
Diplomatic  Security  and  the  Office  of 
the  Legal  Adviser  final  review  authority 
in  the  matter  The  correspondent  or 
technician  may  be  represented  by 
counsel  during  this  appearance. 

(f)(1)  On  the  basis  of  the 
correspondent's  or  technician's  written 
and  personal  response  and  the  factual 
basis  for  the  proposed  denial, 
revocation  or  non-renewal,  the  Dir.3Ctor 
of  the  Office  of  Press  Relations, 
Department  of  State,  will  consult  with 
the  Bureau  of  Diplomatic  Security  and 
the  Office  of  the  l.egal  Adviser  to 
determine  whether  or  not  further  inquiry 
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or  investigation  concerning  the  issues 
raised  is  necessary. 
•        •        •        •        « 

(3)  If  a  decision  is  made  that  such 
further  inquiry  is  necessary,  the  Director 
of  the  Office  of  Press  Relations  of  the 
Department  of  State,  the  Bureau  of 
Diplomatic  Security  and  the  OfTice  of 
the  Legal  Adviser  will  conduct  such 
further  inquiry  as  is  deemed 
sppropriate.  At  the  Director's  discretion 
the  inquiry  may  consist  of: 

(i)  The  securing  of  documentary 
evidence: 

(ii)  Personal  interviews: 

(iii)  An  informal  hearing: 

(iv)  Any  combination  of  paragraphs 
(f)(3)(i)  through  (f)(3)(iii)  of  this  section. 

(g)  On  the  basis  of  the  correspondent's 
or  technician's  written  and  personal 
response,  the  factual  basis  for  the 
proposed  denial  and  the  additional 
inquiry  provided  for  if  such  inquiry  is 
conducted,  the  Director  of  the  Office  of 
Press  Relations  of  the  Department  of 
State  will  consult  with  the  Bureau  of 
Diplomatic  Security  and  the  Office  of 
the  Legal  Adviser  and  expeditiously 
reach  a  Tinal  decision  in  accordance 
with  the  standard  set  forth  in  9  9b.6.  If  a 
final  adverse  decision  is  reached,  the 
correspondent  or  technician  will  be 
notified  of  this  final  decision  in  writing. 
This  notification  will  set  forth  as 
precisely  as  possible,  and  to  the  extent 
that  security  considerations  permit,  the 
factual  basis  for  the  denial  in  relation  to 
the  standard  set  forth  in  i  9b.e.  This 
notification  will  be  sent  by  registered 
mail  and  will  be  signed  by  the  Director 
of  the  Office  of  Press  Relations  of  the 
Department  of  State. 

9.  Section  9b.8  is  revised  to  read  as 
followr 


itbM    Tarn  and 
S 


Department  of  State  press  building 
passes  are  valid  for  either  three  or  four 
years.  Department  of  State  press 
building  pass  holders  must 
nevertheless,  submit  a  letter  annually 
from  their  employing  media 
organizations  attesting  that  they 
continue  to  cover  the  Department  of 
State  for  that  organization  on  a  regular 
and  substantial  basis.  If  the 
correspondent  fails  to  supply  such  a 
letter  by  a  previously  announced  date, 
his/her  press  building  pass  vriW  be 
subject  to  revocation  as  set  out  in  i  9b.7. 

Dated:  November  la  ISea 
RonaULSpiwB. 

Under  Secretary  of  State  for  ManogemenL 
(PR  Doc.  80-1046  Filed  1-13-80;  8:45  am| 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  AMistant  Secre«ery  for 
Housing— Federal  Houeing 
Commissionef 

24  CFR  Part  888 

(Docket  Na  N-M-184S;  Fn-2S43] 

Secton  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rents 
for  New  Construction  and  Substantial 
RetiabMlaUufi,  St.  Thomasi  Vlfgin 
Islands;  Special  Revisions  f^  Fiscal 
Years  1986  and  1987 

AOmcv:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  notice. 


r:  Section  8(cMlJ  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  establish  Fair  Marliet  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  doctmient 
establishes  for  the  Fiscal  Year  1986  and 
Fiscal  Year  1987  Fair  Market  Rent 
Schedules  new  FMRs  for  the  St. 
Thomas.  Virgin  Islands  market  area  for 
those  two  fiscal  years.  These  rents  are 
necessary  to  provide  FMRs  more 
comparable  to  market  rents  for  new 
constraction  in  this  market  area, 
irracnvi  date:  January  17, 1989. 
FON  nNrrHn  mfommatiom  contact: 
Edward  M.  Winiarski.  Chief  Appraiser, 
Valuation  Branch.  Technical  Support 
Division.  Office  of  Insured  Multifamily 
Housing  Development.  451  Seventh 
Street  SW..  Washington,  DC  20410-0500. 
Telephone  (202]  428-7624.  (This  is  not  a 
toll-free  number.) 

SUPrLSMCNTAIIV  WrOMiATION: 
Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (42  U5.C  1437f)  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  These  programs, 
known  collectively  as  the  section  8 
Housing  Assistance  Payments  Program, 
provide  assistance  payments  for  lower 
income  families  for  a  variety  of  housing 
options,  including  new  construction  and 
substantial  rehabilitation. 

Under  these  programs,  HUD  or  public 
housing  agencies  (PHAs)  made  rental 
assistance  payments  on  behalf  of 
eligible  families  to  owners.  When 
families  lease  an  eligible  unit,  the 
housing  assistance  payment  is  made  and 
is  based  upon  the  difference  between 
the  total  housing  expense  and  the  total 
family  contribution.  Initial  contract 
rents,  plus  an  allowance  for  utilities 


generally  may  not  exceed  area-wide 
Fair  Market  Rents  (FMRs)  established 
by  the  Department.  FMRs  are  based 
primarily  on  the  level  of  rentals  paid  for 
recently  completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area  a  determined  by  HUD 
Field  Office  staff.  For  the  FY  1986  FMRs 
and  FY  1987  FMRs  previously 
promulgated  by  the  Department  (see  the 
August  7, 1986  and  April  28, 1988 
Federal  Ragistos,  51  FH  28486  and  53  FR 
14954,  respectively),  these  rents 
reflected  the  Department's  cost 
containment  efforts  in  relation  to 
housing  assistance  provided  in  the 
section  8  New  Construction  and 
Substantial  Rehabilitation  Programs. 

This  Document 

This  document  announces  a  special 
revision  to  the  Fiscal  Year  1966  and 
Fiscal  Year  1987  Fair  Market  Rent 
schedules  applicable  to  the  St.  Thomas. 
Virgin  Islands  market  area.  These  FMRs 
reflected  data  submitted  by  the 
Caribbean  Office.  Because  of  market 
conditions,  the  FMRs  for  the  St.  Thomas, 
Virgin  Islands  market  area  dropped 
between  FY  1983  and  FY  1964.  In 
addition,  there  was  no  change  m  the 
published  FMRs  for  this  market  area 
between  FY  1985  and  FY  1966  because 
the  Caribbean  Office  was  late  in 
submitting  acceptable  schedules  of 
FMRs  for  FY  1986.  Further,  where 
sufficient  maricet  rental  comparables  do 
not  exist  HUD  procedures  permit  the 
use  of  an  interpolation  technique  to 
arrive  at  indicated  FMRs.  Although  the 
use  of  interpolation  and  adjustments  to 
establish  rents  are  sound  principles  and 
techniques,  the  best  data  for  "market 
rents"  would  be  that  from  recenUy 
constructed  projects,  as  it  would 
necessarily  reflect  current  conditions  in 
the  marketplace  with  respect  to 
financing,  vacancy  rates,  etc..  and  would 
provide  a  degree  of  assurance  that  rents 
so  derived  should  be  adequate  to 
support  new  projects.  aU  factors  being 
equal. 

The  Caribbean  Office  requesed  that 
the  Department  establish  new  rents  for 
the  St.  Thomas,  Virgin  Islands  market 
area.  Careful  analysis  of  this  request 
and  reanalysis  of  the  FY  1986  and  FY 
1987  FMRs  for  this  market  area  indicate 
that  the  rents  resulting  from  the 
application  of  the  aforementioned 
techniques,  when  modified  to  reflect  the 
Department's  cost  containment  policies, 
are  not  adequate,  even  when  it  is  clear 
that  there  has  been  compliance  with  the 
Department's  cost  containment 
guidelines  with  respect  to  project  design. 
Therefore,  an  upward  adjustment  of  the 
FY  1986  and  FY  1987  FMRs  for  this 
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market  area  is  needed.  Accordingly,  the 
Department  proposed  a  revision  of  the 
FY  1986  and  FY  1987  schedules 
applicable  to  the  St.  Thomas,  Virgin 
Islands  market  area  in  the  Federal 
Register  on  October  4, 1988,  at  53  FR 
44616,  to  announce  a  30-day  public 
comment  period.  No  comments  were 
received.  Therefore,  this  notice 
establishes  the  FMRs  which  were 
proposed  on  October  4, 1988,  as  they  are 
set  forth  below.  The  applicability  of 
these  schedules  is  the  same  as  set  forth 
in  the  preamble  to  the  original  FY  1988 


and  FY  1987  schedules,  published  on 
August  7, 1986,  at  51  FR  28486,  and  April 
26, 1988.  at  53  FR  14954.  respectively. 

Other  Information 

HUD  regulations  in  24  CFR  Part  40. 
implementing  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
S  50.20.  Since  the  FMRs  established  in 
this  Notice  are  within  the  exclusion  set 
forth  in  §  50.20(1).  no  environmental 


assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.156.  Lower  Income  Housing 
Assistance  Program  (Section  8). 

Accordingly,  the  following 
amendments  to  the  FY  1986  and  FY  1987 
Fair  Market  Rent  schedules  is 
announced  and  established  for  the  St 
Thomas,  Virgin  Islands  Maraket  area: 


ScMEom^  A— Fair  Market  Rents  for  New  CoNSTRixmoN  and  Substantial  Rehabilitation  (Including  Housing  Finance  and 

Development  Agencies'  Programs) 

(Region  2— New  Yorti  Regional  Office  Martiet  SL  Thomas,  Virgin  Mands] 


Stfudure  type 


Speoal  revision  o(  PT  1966  FMRs: 

Oeiactted 

SemHtetactted/row 

Walkup . 

Elevator  2-4  story- 

Special  reviMon  of  FY  1967  FMRs: 

Detached 

Serm-detached/row 

Walkup 

Elevator  2-4  story 


Nunvser  of  ueoiuuma 


605 
485 
510 


623 
500 

525 


668 
566 

sac 


688 

582 
608 


899 

770 
693 
720 

926 
793 
716 
742 


981 
886 

775 


1010 
913 
796 


4  + 


1107 

1006 

868 


1140 

1036 

885 


'  Authority:  Section  8(c)(1)  of  the  U.S. 
Housing  Act  of  1937,  42  U.S.C.  1437f;  section 
71d),  Department  of  HUD  Act.  42  U.S.C 
3535(d). 

Dated:  lanuary  9. 1968. 
Thomas  T.  Demery, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
|FR  Doc.  89-880  Filed  1-13-89;  8:45  am] 
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24  CFR  Part  3282 

(Docket  Mo.  M-89-1895;  FB-256»1 

Manufactured  Home  Monitoring 
Inspection  Fee 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  manufactured  home 
monitoring  inspection  fee. 

summary:  This  notice  announces  that 
the  monitoring  inspection  fee  for  each 
transportation  section  of  each 
manufactured  housing  unit  shall  be  $24 
as  of  February  2. 1989.  A  fee  increase  to 
$24  will  permit  the  Department  to 
maintain  the  present  enforcement 
program  pursuant  to  the  Act,  without 


reducing  the  available  fluids  in  the  fee 
account  to  a  negative  dollar  balance. 
The  new  fee  amount  assumes  a  balance 
fiscal  account  of  income  and  expenses 
for  the  next  five  years.  (The  fee  increase 
shall  apply  to  all  manufactured  home 
inspection  labels  purchased  beginning 
on  February  2. 1989. 
EFFECnvc  DATE:  February  2. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Robert  Fuller,  Chief,  Compliance 
Branch,  Room  9156,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410,  (202)  755-6920.  (This  is  not  a  toll 
free  number.) 

supplementary  information:  Under  24 
CFR  3282.454.  the  Secretary  is 
authorized  to  establish  by  notice  in  the 
Federal  Register  a  monitoring  inspection 
fee  for  each  manufactured  home.  The 
fee  amount  is  established  in  accordance 
with  the  criteria  set  out  in  §  3282.454. 
and  is  currently  $16  per  manufactured 
floor. 

The  criteria  call  for  a  determination 
by  the  Department  of  the  aggregate  cost 
of  conducting  the  inspection  program. 
These  costs  include  the  funds  necessary 
to  support  (1)  inspection-related 
activities  of  the  State  Administrative 
Agencies  (SAA);  (2)  inspection-related 
activities  performed  by  the  Department 


of  Housing  and  Urban  Development  (3) 
inspection-related  activities  performed 
by  monitoring  inspection  contractors;  (4) 
miscellaneous  activities  involving  the 
performance  of  inspection-related 
activities  by  the  Department  including 
on-site  inspections  on  an  ad  hoc  basis, 
and  (5)  maintenance  of  adequate  funds 
to  offset  short-term  fluctations  in  costs 
that  do  not  warrant  revising  the  fee 
under  the  authority  of  this  section. 

This  manufactured  home  label 
increase  contains  two  specific 
components: 

(1)  An  amount  of  $5.00  per  floor  is  to 
maintain  the  current  minimum  level  of 
support  for  the  ongoing  enforcement 
program.  Annual  inspection-related 
expenses  have  recently  exceeded  fee 
collection,  substantially  depleting  the 
fee  account  balance.  During  FY  198a 
expenditures  of  $5.9  million  will  exceed 
fee  collections  of  $4.9  million.  This  will 
reduce  the  available  balance  in  the 
account  to  approximately  $600,000. 
Since  this  trend  is  expected  to  continue, 
a  fee  increase  is  essential  to  the 
continued  support  of  inspection-related 
activities  during  FY  1989  and  future 
years. 

(2)  The  increased  amount  of  $3.00  per 
floor  is  to  provide  additional  income  to 
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the  SAAs  participating  in  the 
enforcement  program.  These  SAAs  are 
currently  funded  from  the  incoming 
label  be*  which  provide  then  $12UX)  for 
each  manufactured  home  sited  in  their 
respective  State.  Under  Cooperative 
Agreements  signed  with  HUD,  SAAa  are 
required  to  monitor  manufacturer's 
compliance  with  Federal  Regulations  (24 
CFR  Part  3282)  which  provide  for 
notification  to  homeowners  with 
defective  homes  or  correction  of  homes 
with  serious  defects.  This  monitoring 
requires  SAAs  to  perform  investigabbns 
to  determine  whether  there  are  similar 
defects  in  more  than  one  home  produced 
by  a  manufacturer.  Present  funding 


provide*  necessary  resources  for  SAAs 
to  assist  consumers  within  their  own 
States.  However,  it  does  not  account  for 
other  inspection-related  activities  or  the 
heavy  workload  involved  with 
manufacturing  plants  in  States  that 
produce  a  large  volume  of  homes  that 
are  exported  to  other  States.  Several  of 
these  SAAs  have  reported  substantial 
net  losses  tmder  the  Federal  Program. 
Consequently,  many  of  these  SAAs  have 
not  been  able  to  function  e^ectively. 
The  increase  of  $3.00  per  floor  will  be 
used  to  meet  the  funding  needs  of  the 
States  to  carry  out  the  inspections  and 
inspection-related  activities  of  the 
States.  Further,  the  Department  intends 


to  amend  24  CFR  3282.307(b)  in  the  near 
future  to  provide  for  a  more  equitable 
method  for  distributing  funds  to  the 
States  to  meet  their  inspections  and 
related  expenses. 

The  following  table  details  the  fee 
income  and  expenses  for  FY  89  through 
FY  93  with  the  $8.00  per  floor  fee 
increase.  The  table  shows  the 
unobligated  balance  at  the  end  of  each 
year  to  be  just  adequate  to  offset  short- 
term  fluctuations  in  costs.  The 
Department  does  not  anticipate  the  need 
to  revise  the  fee  over  the  five  year 
period.  1989-1994. 


Fee  Account  ($24  per 

Floor) 

Estimata 
FY  88 

cmwn 

FY  89 

EsSnwM 
FY  90 

Estimate 
FY  91 

Estimate 
FY  92 

FY  93 

215.000 

305.000 

>  1.610 

•4.880 

2,245 

2.750 
865 

215.000 

305.000 

630 

7420 

3.290 

3.000 

865 

215.000 

305,000 

796 

7420 

3.290 

3.150 

865 

215.000 

305.000 

811 

7420 

3.290 

3406 

866 

215.000 

305.000 

666 

7,320 

3.290 

3.306 

868 

215.000 

305.000 

525 

7420 

3490 
3.308 

i'i"9(if1Mt  MTSons 

UnnhlBlail  tmlmra  HaM  nl  y— 

Faa  at  194.00  • ..                                                                 

FMa^MnMK 

HUD  Mian—  «nd  iiptinn        

g«r«'—              

5.860 

7.187 

7.337 

7,495 

7.496 

7.496 

UnohSgrtad  h«l«nr«  and  a<  y^r 

630 

796 

•11 

668 

525 

382 

>  FY  86  Faa  «  SlCOa 
■  Ooaa  not  mduda  tta 


amowN  of  $259,000  aaqaaalarad  in  FY  1966,  wMch  la  unawMMXa  tor  ot)i0aiiar«. 


Therefore  notice  is  hereby  given  that 
the  monitoring  inspection  fees 
established  by  24  CFR  3282.307(8)  and 
24  CFR  3282.454  (a)  and  (b)  shall  be 
$24.00  for  each  transportation  section  of 
each  manufactured  housing  unit 

Authority:  National  Manufactured  Housing 
Construction  and  Safety  Standards  Ad  of 
1974  (42  U.S.C.  3419.  Sec.  7fd)).  Department  of 
Housing  and  Urt>an  Developincnt  Act  (42 

U.S.C  3535(d)) 

Dated:  December  IS.  198a 

Genera/  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
|FR  Doc.  8B-flei  Tiled  1-13-89:  8:45  am) 
wsuuma  coat  *2^•-^l-m 


VETERANS  AOMUUSTRATION 

3«  CFR  Part  36 

Increas*  In  Maximum  PermissWa 
Intarast  Rates  on  Ouarantasd 
Manufactured  Homo  Loans.  Homo  and 
Condominium  Loans,  and  Homo 
improvement  L4>ans 

AOCNCV:  Veterans  Administration. 


ACnON:  Correction:  final  regulations. 


r.  On  December  22, 1988,  on 
pages  51550  through  51552  (53  FR  51550). 
the  Veterans  Administration  (VA) 
published  final  rules  to  increase  the 
maximum  interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  maximum 
interest  rates  applicable  to  fixed 
payment  and  graduated  payment  home 
and  condominium  loans,  and  to  home 
improvement  and  energy  conservation 
loans  were  also  increased. 

EFFKCHVC  DATC  December  19, 1988. 


PON  nMTNCn  INRWMA-nON  COMTACr. 
Mr.  George  D.  Moerman,  Loan  Guaranty 
Service  (284),  Department  of  Veterans 
Benefits.  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202-233-3042). 

SUPTLEMCNTARV  information:  In 

publishing  the  interest  rates  increase, 
the  VA  inadvertently  neglected  to 
change  the  effective  date  contained  in 
I  36.4311(c)  to  the  effective  date  of  the 
regulation.  The  VA  hereby  corrects  that 
error. 


List  of  Subjecta  in  38  CFR  Fart  36 

Condominiums,  Handicapped. 
Housing.  Loan  programs — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

Dated:  January  9. 1989. 

CG.  Veranes, 

Acting  Chief,  Directives  Maaagement 
Division. 

PART  36— {AMENDEDl 

38  CFR  Part  36,  Loan  Guaranty,  is 
amended  by  correctly  revising 
S  36.4311(c)  to  read  as  follows: 

S36.4311    Interest  rate*. 


(c)  Effective  December  19, 1988.  the 
interest  rate  on  any  loan  solely  for 
energy  conservation  improvements  or 
other  alterations,  improvements  or 
repairs,  which  is  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  12  per  centum  per 
annum  on  the  unpaid  principal  balance. 

(Authority:  38  U.S.C.  1803(c)(1)) 

|FR  Doc  88-935  Filed  1-13-89;  8:45  am) 

MLUNOCOOC  auo-oi-ii 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-34S3-2;  EPA  Docket  Na  AMOOS  MO] 

Approval  and  Promulgation  of 
Impiemantation  Plan;  Maryland;  Stack 
Height  Regulation  EPA  Dodtet  No. 
AM069  MD 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland.  The 
revision  consists  of  an  amendment  to 
the  State's  regulation  (COMAR) 
10.18.01.08.  Determination  of  Ground 
Level  Concentration  Acceptable 
Techniques.  EPA  has  reviewed  this 
revision  and  has  concluded  that  it 
conforms  to  40  CFR  Part  51,  including 
the  July  8. 1985  amendments  (50  FR 
29906). 

EFFECnvc  date:  This  rule  will  become 
effective  on  February  16, 1989. 
ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 
Public  Information  Reference  Unit. 

Environmental  Protection  Unit,  401  M 

Street.  S.W.,  Washington.  D.C.  2046a 
U.S.  Environmental  Protection  Agency, 

Region  III.  Air  Management  Division. 

841  Chestnut  Building,  Philadelphia. 

PA  19107.  Attn:  Esther  Steinberg 

(3AM11). 
Maryland  Air  Management 

Administration,  201  West  Preston 

Street  Baltimore.  Maryland  21201, 

Attn:  George  P.  Ferreri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kevin  Magerr  (3AM13)  at  (215)  597- 
6863  or  at  the  EPA  Region  address 
above.  The  commercial  and  FTS 
numbers  are  the  same. 

SUPPLEMENTARY  INFORMATION: 

On  August  27. 1987  (52  FR  25371).  EPA 
published  a  Notice  of  Proposed 
Rulemalcing  (NPR)  to  revise  the  SIP  for 
the  State  of  Maryland.  The  NRP 
proposed  to  approve  amendments  to  the 
State's  stack  height  regulations  to 
conform  to  the  Federal  sfaclc  height 
regulations  as  amended  JuLy  8, 1985  (50 
FR  27892). 

A  description  of  the  revision  was 
provided  in  the  NPR  and  will  not  be 
restated  here. 

Public  Participation 

The  SIP  revision  was  proposed  under 
a  procedure  called  "parallel  processing" 
(47  FR  27073).  Under  this  procedure,  the 


State  and  EPA  propose  the  regulation  at 
the  same  time,  announce  concurrent 
comment  periods,  and  jointly  review  the 
comments.  If  the  State  or  EPA  receive 
no  substantive  cxunments  that  would 
necessitate  significant  changes  to  the 
regulation,  it  is  adopted  by  the  State  and 
formally  submitted  to  EPA.  The  State 
adopted  regulation  is  then  acted  on  by 
EPA,  as  a  fmal  rulemaking.  If  signiHcant 
changes  are  made  to  the  regulation.  EPA 
would  have  to  repropose  the  regulation. 
In  the  case  of  Maryland's  stack  height 
regulation,  the  public  was  given  an 
opportimity  to  conmient  as  a  result  of 
EPA's  proposed  rulemaking  of  August 
27, 1987  (52  FR  32321)  and  during  the 
State's  public  conunent  period  as 
advertised  in  the  local  newspapers  on 
August  29, 1986.  In  both  cases,  no 
comments  were  received. 

Final  Actioa 

EPA  has  reviewed  this  amendment 
and  believes  there  will  be  no  adverse 
effects  on  air  quality  if  approved. 
Furthermore,  the  revisions  meet  the 
requirements  under  40  CFR  Part  51.  and 
section  110  of  the  Clean  Air  Act 
Therefore.  EPA  is  approving  this 
regulatory  revision  to  the  Maryland  SIP, 
codified  COMAR  10.18.01.08. 
Determination  of  Ground  Level 
Concentrations  Acceptable  Techniques. 

Conformity  With  EPA 's  CEP  Stack 
Height  Requirements 

The  EPA's  stack  height  regulations 
were  challenged  in  NRDC  v.  Thomas, 
838  F2d.  1224  (D.C.  Cir.  1988).  On 
January  22, 198&  the  U.S.  Court  of 
Appeals  for  the  DC.  Circuit  issued  its 
decision  affirming  the  regulations  in 
large  part  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  are: 

1.  Grandfathering  pre-October  11. 
1983.  within-formula  stack  height 
increases  from  demonstration 
requirements  [40  CFR  51.1000(kk.)(2)l: 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacIiLS  (40  CFR 
15.100(hh)(2)(88)(A)l:  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H  -(-  1.5L  formula  (40  CFR 
51.100(ii)(2)). 

Although  the  EPA  generally  approves 
Maryland's  stack  bei^^t  rules  on  the 
grounds  that  they  saUsfy  40  CFR  Part  51. 
the  EPA  also  provides  notice  that  this 
action  may  be  subject  to  modification 
when  EPA  completes  rulemaking  to 
respond  to  the  decision  in  NRDC  v. 
Thomas,  838  F.2d  1224  (D.C  Cir.  1988).  If 
the  EPA's  response  to  the  NRDC  remand 
modifies  the  July  a  1985.  regulations,  the 
EPA  will  notify  the  State  of  Maryland 
that  its  rules  must  be  changed  to 


comport  with  the  EPA's  modified 
requirements.  This  may  result  in  revised 
emission  limitations  or  may  affect  other 
actions  taken  by  Marjland  and  source 
owners  or  operators. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  20. 1980.  This  action 
may  not  be  diallenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  SubJecU  in  40  CFR  Fart  52 

Air  pollution  control.  Incorporation  by 
reference.  Particulate  matter,  and  Sulfur 
dioxide. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Maryland  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1962. 

Authority:  42  US.C  7401-7642. 

Date:  December  12. 1968. 

La«M.  Thomas. 

Administrator 

40  CFR  Part  52,  Subpart  V,  is  amended 
as  follows: 


PART  52-(AMENOEDl 

Subpart  V-Maryland 

1.  The  authority  citations  for  Part  52 
continues  to  read  as  follows; 

Aulharitr  42  U.S.C  7401-7842. 

2.  Section  52.1070  is  amended  by 
adding  paragraph  {c){87)  to  read  as 
follows: 

§52.1070    MentMcation  of  pMn. 
«        •        •        •        • 

(c)  *  •  * 

(87)  A  revision  submitted  by  the 
Secretary,  Maryland  Department  of 
Health  and  Mental  Hygiene  on  March 
30, 1987,  consisting  of  amendments  to 
the  Good  Engineering  Practice  (GEP) 
Stack  Height  Regulations.  COMAR 
10.18.01.08  (Determination  of  Ground 
Level  Concentrations — Acceptable 
Techniques). 

(i)  Incorporation  by  reference 

(A)  Letter  of  March  30, 1987  ftx)m  the 
Secretary.  Maryland  Department  of 
Health  and  Mental  Hygiene. 

(B)  COMAR  10.18.01.08 
(Determination  of  Ground  Level 
Concentrations — Acceptable 
Techniques),  which  was  adopted  by  the 
Maryland  Department  of  Health  and 
Mental  Hygiene  on  January  23, 1987. 

(ii)  Additional  Information 
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(A)  None 
|FR  Doc.  89-1062  Filed  1-13-60: 6:45  amj 


40CFRPwt52 
IFHL-U90-6] 

Approval  and  PromulgatkNt  of 
Imptamantatlon  Plana;  Ohio 

Aomcv:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rulemaking. 


:  USEPA  is  taking  final  action 
to  approve  a  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  the 
Coulton  Chemical  Plant  in  Toledo,  Ohio, 
and  for  the  E.I.  duPont  de  Nemours  and 
Company  facility  in  Miami,  Ohio.  The 
revision  is  in  the  form  of  Permits  to 
Operate  for  the  two  facilities.  The 
permits  require  the  installation  and 
operation  of  continuous  emission 
monitors  for  sulfur  dioxide. 

This  revision  was  submitted  by  the 
State  to  satisfy  section  110(a)(2)(F)  of 
the  Clean  Air  Act  and  40  CFR  51.214 
(previously  codifed  at  40  CFR  51.19(e)) 
and  to  address  a  remand  from  the  Sixth 
Circuit  Court  of  Appeals  concerning 
continuous  emission  monitoring  for 
sulfur  dioxide.  [Northern  Ohio  Lung 
Association  v.  U.S.  Environmental 
Protection  Agency,  572  F.2d  1182  (6th 
Cir.  1978).  hereafter  "NOLA  Remand.") 
wencwn  DATC  This  rule  will  become 
effective  on  February  16, 1989. 
ADONSSSCS:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Debra  Marcantonio.  at  (312) 
886-6088,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit.  401 
M  Street  SW.,  Washington,  DC  2046a 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-28).  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 
Ohio  Environmental  Protection  Agency. 
Office  of  Air  Pollution  Control,  1800 
WaterMaric  Drive,  P.O.  Box  1049, 
Columbus,  Ohio  43266-0149. 
TON  nurmcR  iwromuTiow  contact: 
Debra  Marcantonio.  (312)  886-8088. 
auprLSMCNTAiiv  MFomiATtON:  Section 
110(a)(1)  of  the  Clean  Air  Act  (Act) 
requires  each  State  to  adopt  and  submit 
to  USEPA  a  plan  which  provides  for 
attainment  and  maintenance  of  the 
primary  and  secondary  national 
ambient  air  quality  standards.  The  plan 
for  achieving  the  secondary  standard 
may  he  submitted  as  part  of  a  State's 
plan  for  achieving  the  primary  standard 


or  as  a  separate  plan.  The  primary 
standard  plan  must  provide  for 
attainment  no  later  than  3  years  from 
plan  approval.  Attainment  of  the 
secondary  standard  must  be  within  a 
reasonable  time. 

Under  section  110(c)  of  the  Act. 
USEPA  promulgated  its  substitute  sulfur 
dioxide  plan  for  the  State  of  Ohio  on 
August  27. 1976.  which  set  emission 
limitations  for  Ohio  sources  to  assure 
that  the  State  of  Ohio  attain  and 
maintain  the  national  ambient  air 
quality  standards  for  sulfur  dioxide 
(SO,). 

See  41  FR  36324. 41  FR  52155.  and  42 
FR  27588.  The  Federal  plan  was 
designed  to  ensure  attainment  of  both 
the  primary  and  secondary  sulfur 
dioxide  standards  within  3  years  of  plan 
approval. 

On  February  9. 1978.  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit 
remanded  to  USEPA  for  its  further 
consideration  two  aspects  of  the  plan. 
Northern  Ohio  Lung  Association  v. 
USEPA,  572  F.2d  1182  (6th  Cir.  1978). 
The  Court  held  that  the  plan  did  not 
comply  with  the  requirements  of  Section 
110(a)(2)(F)  of  the  Act  and  did  not 
include  specific  provisions  for  meeting 
the  secondary  ambient  air  quality 
standards  for  SOi. 

USEPA  previously  addressed  the 
secondary  standard  portion  of  the 
remand  on  October  6. 1981  (46  FR 
49123),  and  July  26. 1982  (47  FR  32121). 
This  notice  addresses  the  portion  of  die 
sulfur  dioxide  remand  regarding  section 
110(a)(2)(F)  of  the  Clean  Air  Act  which 
requires  appropriate  sources  to  monitor 
their  own  emissions. 

On  January  27. 1961  (46  FR  8481). 
USEPA  approved  a  significant  portion  of 
Ohio's  sulfur  dioxide  SIP  which  replaced 
USEPA's  August  27. 1976.  plan. 
(Effective  date  was  subsequently 
delayed  until  April  13. 1982  (47  FR 
15782)).  Amendments  were  approved  by 
USEPA  on  April  20. 1982  (47  FR  16784). 
and  May  13. 1982  (47  FR  20586).  The  SO* 
plan  in  Ohio  is  no  longer  the  Federal 
plan  promulgated  by  USEPA  but  in 
most  cases,  is  the  revised  State  SOi 
plan.  Therefore.  Ohio  submitted  a 
revision  to  the  SIP  to  satisfy  both 
section  110(a)(2)(F)  of  the  Clean  Air  Act 
and  40  CFR  51.214  (previously  codified 
at  40  CFR  51.19(e))  as  they  pertain  to 
sulfur  dioxide  emissions,  and  to  address 
the  remand  from  the  Sixth  Circuit  Court 
of  Appeals. 

Section  110(a)(2)(F) 

According  to  section  110.  SIPs  must 
require  the  installation  of  equipment  to 
monitor  emissions  from  stationary 
sources,  the  periodic  reporting  of  such 
emissions,  and  the  correlation  of  such 


reports  with  any  emission  limitations. 
To  implement  this  provision  of  section 
110,  USEPA  promulgated  regulations 
identifying  the  minimum  emission 
monitoring  requirements  (40  CFR  Part 
51,  Appendix  P).  For  SOi,  continuous 
emission  monitoring  (CEM)  is  required 
for  the  following  source  categories: 

(1)  Fossil  fuel-fired  steam  generators 
greater  than  250  Million  British  Thermal 
Units  per  hour  (MMBTU/HR)  which      , 
have  installed  SOi  pollution  control       ' 
equipment,  and 

(2)  Sulfuric  acid  plants  of  greater  than 
300  tons  per  day  production  capacity. 

(1)  Fossil  Fuel-Fired  Generating  Units- 
Ohio  SIP 

Currently,  there  are  only  two  fossil 
fuel-fired  steam  generating  units  greater 
than  250  MMBTU/HR  that  have  SOi 
pollution  control  equipment  in  Ohio:      ' 
C&SOE  Conesville— Units  5  and  6. 
Continuous  emission  monitoring  of  SOa 
for  Conesville  Units  5  and  6  were  | 

already  installed  to  satisfy  New  Source 
Performance  Standards  (NSPS) 
requirements  at  40  CFR  Part  60,  Subpart 
D. 

On  December  21, 1976  (41  FR  55575), 
and  December  22, 1981  (46  FR  62065), 
USEPA  delegated  authority  to 
implement  NSPS  to  Ohio.  Because 
Subpart  D  (fossil  fuel-fired  generators 
which  commenced  construction  after 
August  17. 1971)  and  Subpart  Da  (electric 
utility  steam  operating  units  which 
commenced  construction  after 
September  18. 1978)  both  require  the 
installation  and  operation  of  continuous 
emission  monitors  for  SOj,  any  new 
fossil  fuel-fired  generator  greater  than 
250  MMBTU/HR  in  Ohio  will  be 
required  to  have  continuous  emission 
monitors. 

Any  existing  source  greater  than  250 
MMBTU/HR  not  subject  to  NSPS  which 
alters  its  compliance  method  to  include 
the  use  of  SOi  pollution  control 
equipment  must  install  CEM  equipment 
consistent  with  the  NOLA  remand.  For 
any  such  source,  OEPA  plans  to  specify 
the  monitoring  requirements  as  part  of 
the  source's  Permit  to  Operate.  The 
State  must  also  submit  any  such  CEM 
requirement  to  USEPA  as  a  SIP  revision 
request. 

Thus,  all  existing  and  future  fossil 
fuel-fired  generating  units  in  Ohio 
subject  to  the  control  requirements  of 
Subparts  D.  and  Da,  will  comply  with 
the  requirements  of  section  110(a)(2)(F). 

(2)  Sulfuric  Add  Plants— Ohio  SIP 

As  noted  in  a  letter  dated  September 
5, 1985,  from  Ohio  EPA.  there  are  only 
two  sulfuric  acid  plants  with  greater 
than  300  tons  per  day  production 
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capacity  in  Ohio  (Coulton  Chemical  and 
E.I.  duPont).  This  letter  is  contained  in 
the  docket  for  this  proposed  action. 

A.  Coulton  Chemical  Company 

The  State  submitted  two  permits  to 
operate  (identified  as  A-Plant  and  B- 
Plant)  for  the  Coulton  Chemical 
Company  in  Lucas  County.  The  State 
requested  that  Terms  and  Conditions 
listed  in  item  3  of  the  permits  be 
incorporated  into  the  Ohio  SIP. 

Condition  3  references  a  compliance 
time  schedule  for  installing  and 
operating  continuous  emission 
monitoring  equipment.  The  schedule 
requires  completion  of  testing  and 
calibration  of  installed  continuous 
emission  monitoring  within  18  months  of 
issuance  of  the  permit  for  A-Plant  and 
by  July  3, 1987,  for  B-Plant.  Ohio  EPA 
requested  USEPA  to  act  on  these 
compliance  schedules  as  part  of 
Condition  3.  Additionally.  Condition  3 
requires  these  facilities  to  submit 
quarterly  reports  pursuant  to  40  CFR 
Part  51,  Appendix  P,  Paragraph  4 
documenting  all  instances  of  sulfur 
dioxide  emissions  in  excess  of  the 
limitations  specified  in  OAC  Rule  3745- 
18-54(X).  This  rule  is  identical  to  the 
currently  effective  SIP  for  this  source  as 
contained  in  40  CFR 
52.1881(b)(39)(vi)(B).  USEPA  finds  that 
the  continuous  emission  monitoring 
requirements  for  SOi  in  these  permits 
satisfy  40  CFR  Part  51.  Appendix  P. 

B.  EJ.  duPont 

The  State  submitted  a  pennit  to 
operate  for  the  E.I.  duPont  Fort  Hill 
Plant  in  Miami.  The  State  requested  that 
Terms  and  Conditions  listed  in 
Condition  3  of  the  permits  be 
incorporated  into  the  Ohio  SIP. 
Condition  3  requires  the  source  to 
operate  and  maintain  existing 
equipment  to  continuously  monitor  and 
record  the  SOj  emissions  from  the 
source  as  required  by  40  CFR  Part  60.13. 
Additionally,  Condition  3  requires  this 
facility  to  submit  quarterly  reports 
pursuant  to  40  CFR  Parts  60.7  and  60.84, 
documenting  all  instances  of  sulfur 
dioxide  emissions  in  excess  of  the  Ohio 
SIP.  The  continuous  emission  monitoring 
requirements  for  SO:  in  these  permits 
satisfy  40  CFR  Part  51.  Appendix  P. 

As  noted  above.  USEPA  delegated 
authority  to  implement  NSPS  to  Ohia 
Because  40  CFR  Part  60,  Subpart  H 
requires  the  installation  and  operation 
of  continuous  emission  monitors  for  SOi, 
any  new  sulfuric  acid  production  unit  in 
Ohio  will  be  required  to  have 
continuous  emission  monitors.  Thus,  all 
existing  and  future  applicable  sulfuric 


acid  plants  in  Ohio  will  comply  with  the 
requirements  of  section  110(a)(2)(F). 

USEPA  Action 

On  April  3a  1986.  Ohio  EPA 
submitted  a  draft  revision  to  the  Ohio 
SIP  in  the  form  of  operating  permits  for 
Coulton  Chemical  and  for  E.L  doPont. 
On  December  24, 1988,  a  notice  was 
published  in  the  Federal  Register  (51  FR 
46693)  proposing  to  approve  this 
revision.  "The  notice  stated  that  in  order 
for  USEPA  to  approve  this  revision  in 
final,  the  State  must  submit  a  final  plan 
which  was  identical  to  the  draft  plan. 
On  May  5. 1987,  the  State  submitted  the 
final  plan  which  is  in  the  form  of 
operating  permits  for  Coulton  Chemical 
and  E.I.  duPont.  The  final  operating 
permits  for  these  facilities  contain  CEM 
requirements  which  are  substantially 
identical  to  the  draft  permits  that 
USEPA  proposed  to  approve. 
Additionally,  no  public  comments  were 
received  during  the  public  comment 
period  on  USEPA's  proposed  action. 

USEPA  is  approving  the  requirements 
for  SOi  continuous  emission  monitors  in 
the  operational  permits  for  Coulton 
Chemical  and  E.I.  duPont  as  a  revision 
to  the  Ohio  SIP.  These  SIP  revisions, 
coupled  with  Ohio's  NSPS  delegation, 
satisfy  the  requirements  of  section 
110(a)(2)(F)  for  the  SO,  SIP  and  respond 
to  the  NOLA  remand. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  20. 1989.  "11118  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).)  Identification  of  subjects 
for  Part  52. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Sulfur  oxides. 

Note:  Incorporation  by  reference  of  ttie 
State  Implementation  Plan  for  the  Slate  of 
Ohio  was  approved  by  the  Director  of  tlie 
Federal  Register  on  |uly  1. 1982. 

Dated:  October  Za,  198& 
Lee  M.  Thomas. 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Ohio— Subpart  KK 

Title  40  of  the  Code  of  Federal 


Regulations.  Chapter  I.  Part  52.  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Avtiiocity:  42  U.S.C  7401-7482 

2.  Section  52.1870  is  amended  by 
adding  new  paragraph  (c)(78)  to  read  as 
follows: 

S  52.1870    ktantification  of  plan. 

(c)  •  •  • 

(78)  On  April  30. 1986.  (draft)  and  on 
May  5, 1987,  (final)  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  a  revision  request  to 
Ohio's  sulfur  dioxide  SIP.  The  revision 
was  in  the  form  of  Permits  to  Operate 
for  the  Coulton  Chemical  Plant  in 
Toledo,  Ohio,  and  the  E.L  duPont  de 
Nemours  and  Company  facihty  in 
Miami,  Ohio.  The  permits  require  the 
installation  and  operation  of  continuous 
emission  monitors  for  sulfur  dioxide  at 
these  facilities,  and  the  reporting  of 
monitoring  data. 

(i)  Incorporation  by  reference. 

(A)  Special  Term  and  Condition  Na  3 
of  Permit  to  Operation  No. 
0448020014P001  for  Coulton  Chemical 
Corporation,  effective  January  3. 1986. 
Permit  to  Operate  No.  0448020014P002 
for  Coulton  Chemicsl  Corporation, 
effective  March  25. 1986. 

(B)  Special  Term  and  Condition  No.  3 
of  Permit  to  Operate  No.  143135O617P0O1 
for  E.I.  duPont  de  Nemours  and 
Company  (Fort  Hill  Plant),  effective 
March  2, 1984. 

(ii)  Additional  material 

(A)  September  5. 1965,  letter  from 
Charies  M.  Taylor.  Chief.  Division  of  Air 
Pollution  Control,  Ohio  Environmental 
Protection  Agency:  to  Steve  Rothblatt 
Chief,  Air  and  Radiation  Branch.  US. 
Environmental  Protection  Agency. 

3.  Section  52.1881  is  amended  by 
adding  new  paragraph  (aMlO)  to  read  as 
follows: 


§52.1881    Control  stratesr  SuNur 
(sulfur  dtoxidt). 

(a)  •  •  * 

(10)  Approval— USEPA  approves 
Condition  #3  of  the  permits  for  the 
Coulton  Chemical  Plant  in  Toledo  sad 
the  E.I.  duPont  de  Nemours  and 
Company  plant  in  Miami,  Ohio.  This 
condition  requires  the  installation  and 
operation  of  continuous  emission 
monitors  for  sulfur  dioxide. 
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40CFRPartS2 
(Fm.-347»-7] 

Approval  and  Promulgation  of  Stato 
ImptoflMntation  Ptans;  Utah;  VisttMfty 
rroiacuon 

AOCNCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 


r.  In  this  action.  EPA  is 
approving  the  general  plan  requirements 
and  long-term  strategies  (LTS)  for 
visibility  protection  in  a  revision  to  the 
Utah  State  Implementation  Plan  (SIP). 
This  action  is  a  result  of  rulemaking  on 
November  24. 1987  (52  FR  45132).  at 
which  EPA  disapproved  SIPs  of  states 
which  failed  to  comply  with  the 
provisions  of  40  CFR  51.302  (visibility 
general  plan  requirements]  and  51.306 
(visibility  LTS).  EPA  also  incorporated 
these  Federal  plans  and  regulations  into 
the  SIPs  of  these  states. 

The  Governor  of  Utah  submitted  a  SIP 
revision  for  visibility  protection  on 
December  11. 1987.  Review  of  the  plan 
indicates  that  Utah  has  met  the  criteria 
of  40  CFR  51.302  and  51.306.  and  that 
these  revisions  will  replace  the  Federal 
plans  and  regulations  in  the  Utah 
Visibility  SIP. 

DATIS:  This  action  will  be  elective  on 
March  20, 1989.  unless  notice  is  received 
by  February  16, 1989  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

AOCMtsscS:  Copies  of  the  State 
submittal  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  at  the 
following  locations: 
Environmental  Protection  Agency. 

Region  VIII.  Air  Programs  Branch.  999 

18th  Street.  Suite  500,  Denver. 

Colorado  80202-2405. 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit. 

Waterside  Mall.  401  M  Street  SW.. 

Washington.  DC  20460. 
FOR  nMTNni  MTOMIA-nON  CONTACT 
Michael  Silverstein.  Air  Programs 
Branch.  Environmental  Protection 
Agency,  Region  VIII.  999  18th  Street 
Suite  500,  Denver.  Colorado  80202-2405. 
(303)  293-1769.  (FTS)  564-1769. 
SUPnCMCMTAMV  INFOmilATKM: 
Background 

Section  169A  of  the  Qean  Air  Act 
(Act).  42  U.S.C.  7491,  requires  visibility 
protection  for  mandatory  Class  I  Federal 
areas  where  EPA  has  determined  that 
visibility  is  an  important  value. 
("Mandatory  Class  I  Federal  areas" 
(hereinafter  Class  I  areas)  are  certain 
national  parks,  wilderness  areas,  and 


international  paries,  as  described  in 
section  162(a)  of  the  Act,  42  U.S.C. 
7472(a).  40  CFR  81.400-81.437.)  Section 
169A  specirically  requires  EPA  to 
promulgate  regulations  requiring  certain 
states  to  amend  their  State 
Implementation  Plans  (SIPs)  to  provide 
for  visibility  protection. 

On  December  2. 1980,  EPA 
promulgated  the  required  visibility 
regulations  in  45  CFR  Part  80084. 
codified  at  40  CFR  51.300  et  seq.  It 
required  the  states  to  submit  their 
revised  SIPs  to  satisfy  those  provisions 
by  September  2, 1981.  (See  45  FR  80091. 
codified  at  40  CFR  51.302(a)(1).)  That 
rulemaking  resulted  in  numerous  parties 
seeking  judicial  review  of  the  visibility 
regulations.  In  March  1981,  the  court 
stayed  the  litigation,  pending  EPA  action 
on  related  administrative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  with  the  Agency. 

In  December  1982.  the  Environmental 
Defense  Fund  (EDF)  filed  suit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110(c)  of  the  Act  to  promulgate 
Visibility  SIPs.  Part  of  the  negotiated 
Settlement  Agreement  between  EPA  and 
EDF  required  EPA  to  determine  the 
adequacy  of  State  Visibility  SIPs  to  meet 
the  general  plan  provisions  including 
implementation  control  strategies  (40 
CFR  51.302).  integral  vista  protection  (40 
CFR  51.302-51.307).  and  LTS  (40  CFR 
51.306).  The  Settlement  Agreement 
required  EPA  to  propose  and  promulgate 
Federal  Visibility  SIPs  (hereinafter 
Federal  Implementation  Plans  (FIPs))  to 
remedy  any  deficiencies  on  a  specified 
schedule.  On  January  23. 1986  (51  FR 
3046).  EPA  preliminarily  determined  that 
the  SIPs  of  32  states  (including  Utah) 
were  deficient  with  respect  to  the 
visibility  provisions. 

The  EPA  and  the  plaintiffs  negotiated 
revisions  to  the  Settlement  Agreement 
which  extended  the  deadlines  for 
proposing  FIPs  to  remedy  the 
deficiencies.  Under  this  revised 
agreement.  EPA  must  projjose  and 
promulgate  FIPs  to  address  the 
deficiencies  relating  to  the  general  plan 
requirements  and  LTS.  and  can  defer 
proposing  and  promulgating  FIPs  to 
remedy  deficiencies  related  to 
impairment  which  the  Federal  Land 
Managers  (FLMs)  have  certified  to  EPA. 

On  March  12, 1987  (52  FR  7802),  EPA 
proposed  to  disapprove  the  SIPs  of  32 
states  (including  Utah)  for  failing  to 
meet  the  general  plan  and  LTS 
requirements  of  40  CFR  51.302  and 
51.306,  and  to  incorporate  these  Federal 
regulations  into  each  State's  SIP.  The 
states  were  given  the  opportunity  to 
avoid  promulgation,  if  they  submitted 


SIP  revisions  to  EPA  by  August  31. 1987. 
Additionally,  the  EPA  proposed  to  defer 
a  decision  on  the  necessity  of  a  best 
available  retrofit  technology  (BART) 
review  for  Canyonlands  National  Park, 
Utah,  pending  the  development  of 
additional  monitoring  information  to      i 
determine  the  source(s)  of  impairment.  | 

On  November  24, 1987.  EPA 
disapproved  SIPs  for  states  (including 
Utah)  which  failed  to  meet  the 
requirements  of  40  CFR  51.302  and 
51.306.  EPA  also  incorporated  these 
Federal  regulations  into  the  SIPs  of 
these  states. 

On  December  11. 1987.  Utah  submitted 
a  SIP  revision  pertaining  to  the  general 
plan  requirements  and  the  LTS  for 
visibility  protection  in  Class  I  areas. 
Utah  has  deferred  a  BART  review  for 
Canyonlands  National  Park  pending 
further  information.  Additionally,  the 
December  11, 1987,  submittal  revises 
i  16.1  of  Utah's  SIP  by  providing  for  a 
review  of  the  Visibility  SIP  every  three 
years.  (EPA  had  originally  approved  an 
annual  review  of  the  Visibility  SIP  (51 
FR  19550,  May  30, 1986,  final  rulemaking: 
50  FR  46782.  November  13, 1985, 
proposed  rulemaking).]  This  submittal 
appears  to  meet  the  requirements  of  40 
CFR  51.302  and  51.306.  Final  approval  of 
this  submittal  would  replace  the  Federal 
visibility  plans  and  regulations 
pertaining  to  the  LTS  and  general 
provisions  in  Utah's  SIP. 

Earlier  drafts  of  this  submittal 
provided  for  visibility  protection  of 
integral  vistas  that  are  identified  by  the 
FLMs.  The  State  has  chosen  not  to  list 
scenic  views  (integral  vistas]  or 
establish  the  mechanism  to  protect  these 
views  from  impairment.  Utah's  submittal 
meets  the  requirements  of  40  CFR  51.304. 

Affected  Areas 

The  following  areas  in  Utah  are  Class 
I  areas  where  visibility  is  an  important 
value: 

Arches  National  Park 
Bryce  Canyon  National  Park 
Canyonlands  National  Park 
Capitol  Reef  National  Park 
Zion  National  Park 

General  Plan  Requirements 

A.  Requirements 

The  visibility  regulations  provide 
general  plan  requirements  for  the 
Visibility  SIPs.  The  general  plan 
requirements  of  40  CFR  51.302(c)  require 
that  the  SIPs  include:  (1)  An  assessment 
of  visibility  impairment  and  a  discussion 
of  how  each  element  of  the  plan  relates 
to  the  national  goal;  (2)  emission 
limitations,  or  other  control  measures, 
representing  BART  for  certain  sources: 
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(3)  provisions  to  protect  integral  vistas; 

(4)  provisions  to  address  any  existing 
impairment  certified  by  the  FLM;  and  (5) 
a  long-term  (10  to  15  year)  strategy  for 
making  reasonable  progress  toward  the 
national  goal. 

The  Utah  Visibility  SIP  reiterates 
these  general  plan  requirements  in 
§S  16.2  ( "Background")  and  16.3 
("Visibility  Protection")  with  the 
exception  of  (3)  above,  "provisions  to 
protect  integral  vistas".  Utah  has  chosen 
not  to  hst  integral  vistas  or  establish  the 
mechanism  to  protect  integral  vistas 
from  impairment 

B.  Control  Strategies 

The  regulations  establish  the 
following  process  for  developing  control 
strategies  to  remedy  existing 
impairment  First  the  State  or  the  FLM 
identifies  the  Class  I  areas  where 
visibility  impairment  exists.  Hie 
regulations  require  the  State  to  address 
in  the  SIP  any  impairment  which  has 
been  certified  at  least  6  months  prior  to 
SIP  submittal  (See  40  CFR  51.302(c)(4).) 

In  identifying  existing  facilities  which 
cause  or  contribute  to  the  visibility 
impairment,  the  regulations  require  the 
State  to  adopt  control  strategies  only  to 
remedy  impairment  which  has  been 
reasonably  attributed  to  a  specific 
source  or  group  of  sources.  Although  the 
FLMs  may  provide  the  State  with  a  list 
of  sources  suspected  of  causing  any 
existing  impairment  in  the  certification. 
the  responsibility  of  identifying  sources 
is  the  State's.  (See  45  FR  80086.  col.  3. 
and  40  CFR  51.302(c](4)(i).) 

The  State  is  required  to  perform  a 
BART  analysis  for  any  existing 
stationary  facility  which  has  been 
identified  as  causing  impairment  in  a 
Class  I  area.  The  State  determines 
BART  on  a  case-by-case  basis,  taking 
into  account  the  technology  available, 
the  costs  of  compliance,  the  energy  and 
non-air  quality  environmental  impacts 
of  compliance,  the  remaining  useful  life 
of  the  source,  and  the  degree  of 
improvement  that  can  be  anticipated  to 
result  from  the  use  of  the  controls.  The 
State  must  adopt  emission  limitations 
representing  BART  which  must  be 
installed  as  expeditiously  as  practical, 
but  no  later  than  five  years  from  SIP 
approval.  (See  40  CFR  51.302(c)(4).) 

The  State  is  not  required  to  adopt 
emission  limitations  representing  BART 
if,  for  example,  retrofit  controls  do  not 
exist  or  are  not  anticipated  to  result  in 
improvements  in  visibility.  (See  45  FR 
80087,  col.  1.)  However,  if  a  source  has 
not  been  subject  to  BART  because 
control  technologies  do  not  exist,  and  if 
the  Administrator  determines  that  new 
technologies  are  available  which  would 
more  effectively  control  that  pollutant. 


the  State  must  reanalyze  for  BART  at 
that  time.  (See  40  CFR  51.302(c)(4)(v).) 

Under  40  CFR  51.303,  sources  may 
apply  to  the  Administrator  of  EPA  for 
exemptions  from  BART  if  they  can 
demonstrate  that  their  emissions  do  not 
cause  "significant"  visibility 
impairment  The  concurrence  of  the 
State  and  the  FLM  must  be  obtained 
before  an  exemption  is  granted. 

The  regulations  do  not  specify 
methods  other  than  visual  observation 
for  characterizing  visibility  impairment 
However,  if  a  State  is  to  adequately  and 
timely  address  existing  visibility 
impairment  a  thorough  characterization 
may  be  necessary.  The  EPA  is  aware 
that  it  or  the  State,  may  find  that  the 
impairment  cannot  be  attributed  to 
specific  sources  and  therefore  cannot  be 
addressed  under  the  existing  visibility 
regulations.  (See  52  FR  7804,  col.  1.) 

A  thorough  characterization  is 
important  when  a  BART  analysis  is 
conducted,  so  that  the  anticipated 
improvements  in  visibility  may  be 
estimated.  The  State  or  ETA  may  find 
that  the  impairment  is  attributable  to 
minor  stationary  sources  or  to  emissions 
fit>m  prescription  fires.  In  these  cases, 
the  need  for  a  control  strategy  to  remedy 
the  impairment  is  assessed  as  part  of  the 
LTS  rather  than  BART.  (See  52  FR  7804. 
col.  1.) 

The  Utah  Visibility  SIP.  §  16.6 
("Existing  Source  Visibility  Impact  and 
BART')  contains  provisions  which 
address  the  development  of  these 
control  strategies.  (A  significant  amount 
of  detail  on  the  development  of  Federal 
control  strategies  is  contained  in  52  FR 
7802  (March  12. 1987).) 

C.  Assessment  of  Visibility  Impairment 

The  EPA  reviewed  the  information 
provided  by  the  Department  of  Interior 
(DOI)  to  determine  if  impairment  (IJ 
appeared  to  occur  in  Utah's  Class  I 
areas,  and  (2)  if  impairment  was  a  type 
which  may  be  traceable  to  specific 
sources. 

The  information  provided  by  the 
FLMs  indicated  that  one  Class  I  area  in 
Utah — Canyonlands  National  Park — is 
experiencing  visibility  impairment 
within  the  park  boundaries  which  may 
be  traceable  to  specific  sources. 

The  EPA  is  aware  that  the  FLMs  may. 
in  the  future,  provide  additional 
information  on  this  impairment  which 
would  allow  EPA  or  a  State  to  attribute 
it  to  a  specific  source.  In  such  cases,  the 
information  would  be  reviewed  under 
the  procedures  described  above  and 
addressed  in  the  periodic  review  of  the 
LTS  discussed  below. 


Long-tenn  Strategy 

A.  Requirements 

The  regulations  require  that  the  LTS 
be  a  10  to  15  year  plan  for  making 
reasonable  progress  toward  the  national 
goal.  The  LTS  must  cover  any  existing 
impairment  that  the  FLM  certified  at 
least  six  months  before  plan  submission. 
A  LTS  must  be  developed  which  covers 
each  Class  I  area  within  the  State  and 
each  Class  I  area  in  another  State  that 
may  be  affected  by  sources  within  the 
State.  The  strategy  must  be  coordinated 
with  existing  plans  and  goals  for  a  Class 
I  area  including  those  of  the  FLMs.  The 
strategy  must  state  with  reasonable 
specificity  why  it  is  adequate  for  making 
reasonable  progress  toward  the  national 
goal.  The  L'TS  and  SIP  must  provide  for 
the  review  of  the  impact  of  new  sources 
as  required  by  40  CFR  51.307.  The  State 
must  consider  at  a  minimum  the 
following  six  factors  in  the  LTS:  (1 ) 
Emission  reductions  due  to  ongoing  air 
pollution  control  programs:  (2) 
additional  emission  Umitations  and 
schedules  for  compliance;  (3)  measures 
to  mitigate  the  impacts  of  construction 
activities:  (4)  source  retirement  and 
replacement  schedules:  (5)  smoke 
management  (techniques  for  agricultural 
and  forestry  management  purposes, 
including  such  plans  as  currently  exist 
within  the  State  for  these  purposes):  and 
(6)  enforcement  of  emission  limitations 
and  control  measures. 

The  SIP  must  include  a  statement  as 
to  why  these  factors  were  or  were  not 
addressed  in  developing  the  LTS. 

The  State  must  commit  to  periodic 
review  of  the  SIP  on  a  schedule  not  less 
frequent  than  every  three  years.  A 
periodic  report  must  be  developed  in 
consultation  with  the  FLMs  and  must 
contain  the  following:  (1)  Progress 
achieved  in  remedying  existing 
impairment;  (2)  the  ability  of  the  LTS  to 
achieve  reasonable  progress  toward  the 
national  goal:  (3)  any  change  in  visibility 
conditions  since  the  last  report  or  since 
plan  approval:  (4)  additional  measures, 
including  the  need  foir  SIP  revisions, 
that  may  be  necessary  to  achieve 
progress  toward  the  national  goal;  (5) 
the  progress  achieved  in  implementing 
BART  and  meeting  other  schedules  laid 
out  in  the  LTS:  (6)  the  impact  of  any 
exemption  granted. 

B.  Remedies 

The  existing  visibility  regulations  are 
designed  to  address  impairment  which 
can  be  traced  to  specific  sources  and 
EPA  is  deferring  action  on  such  existing 
impairment.  Therefore,  the  Federal  LTS 
is  limited  to  the  prevention  of  future 
impairment  It  establishes  a  mechanism 
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to  address  any  additional  impairment 
which  may  be  certified  in  the  future. 
Although  EPA  intends  for  these 
discussions  to  be  the  Federal  remedy, 
each  State  must  develop  its  own  LTS 
when  developing  its  Visibility  SIP. 

1.  Ongoing  Air  Pollution  Control 
Programs 

The  ivgiilations  reqiiiie  that  each  LTS 
provide  for  the  review  of  the  potential 
impact  on  visibility  of  new  major 
stationary  sources  or  major 
modifications  in  accordance  with  40 
CFR  51.307.  The  regulaUons  further 
require  that  each  SIP  contain  a 
discussion  of  the  effect  of  on-going  air 
pollution  control  programs  on  remedying 
existing  and  preventing  future 
impairment  of  visibihty. 

The  Utah  Visibility  SIP  has  met  this 
requirement;  EPA  approved  the  Utah 
NSR  program  for  visibihty  protection  on 
May  aa  196B  (51  FR  19550). 

2.  Smoke  Management  Practices 

The  FLMs  have  not  specifically 
identified  smoke  from  prescribed  fires 
as  a  cause  of  impairment  in  the  Class  I 
areas.  Nonetheless,  EPA  believes  that 
this  could  be  a  signlHcant  cause  of 
impairment  in  certain  Qass  I  areas. 

Utah  commits  to  negotiate  with  the 
FLMs  to  include  a  review  for  visibihty 
impacts  on  Class  I  areas  due  to  smoke 
from  prescribed  burning.  Utah's  plan 
requires  that  the  impacts  of  prescribed 
burning  on  visibility  be  reduced  or 
minim^Kd. 

3.  Future  Certifications  of  Impairment 

Under  the  revised  Settlement 
Agreement,  EPA  must  address  existing 
deficiencies  in  Visibility  SIPs.  Thus,  EPA 
has  only  addressed  the  certi^cations  of 
impairment  in  Class  I  areas  made  by  the 
FLMs  prior  to  June  1. 1986.  The  EPA  is 
aware,  however,  that  information  may 
become  available  which  indicates  the 
existence  of  additional  visibihty 
impairment  within  the  Class  I  areas  or 
which  may  allow  EPA  or  the  State  to 
attribute  impairment  to  a  specific  source 
which  could  not  be  addressed  at  this 
time.  A  discussion  of  how  any  future 
impairment  will  be  addressed  may  be 
found  in  40  CFR  51.302(c). 

4.  Existing  Visibility  Impairment 

Since  the  EPA  deferred  action  on  the 
requirements  to  address  existing 
visibility  impairment,  discussions 
related  to  source  impact  (such  as 
additional  emission  limitations,  source 
retirement  and  replacement, 
construction  activities,  and 
enforceability  of  emission  limitations) 
are  not  required  in  the  SIPs  at  this  time. 
However,  Utah  has  chosen  to  establish 


the  mechanism  for  addressing  existing 
visibihty  impairment,  and  implementing 
BART  once  an  existing  source(s)  has 
been  identified  as  causing  visibility 
impairment  in  a  Class  I  area. 

The  Utah  Visibility  SIP  includes 
provisions  which  address  Federal  LTS 
requirements  in  |  ie.B  ("Long  Term  Plan 
to  Show  Progress  Toward  Improved 
Visibility").  Additional  information  and 
detail  concerning  the  Federal  LTS 
requirements  is  contained  in  52  FR  7802 
(March  12. 1987). 

Summary  of  Action 

The  December  11, 1987,  submittal  by 
the  Governor  of  Utah  includes  an 
adequate  visibihty  plan  to  meet  the 
general  plan  requirements  and  LTS  of  40 
CFR  51.302  and  51.306  and  the  criteria 
discussed  in  52  FR  45132.  (One  should 
reference  March  12. 1987,  52  FR  7802.  for 
additional  information.)  The  State 
commits  to  a  review  of  the  Visibility  SIP 
every  three  years,  making  any  changes 
deemed  necessary.  The  SIP,  therefore, 
has  established  the  commitment  to 
review  the  visibility  requirements  listed 
in  40  CFR  Part  51  Subpart  P— Protection 
of  Visibihty.  The  submittal  will  replace 
the  Federal  plans  and  regulations  of  40 
CFR  51.302  and  51.306  in  Utah's  SIP. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  notice  unless,  within  30  days  of 
its  pubhcation.  notice  is  received  thiat 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  elective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  estabUshing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  (60  days 
from  pubhcation). 

Final  Action 

EPA  hereby  approves  the  revisions  in 
the  Utah  Visil^ility  SIP  for  general  plan 
and  LTS  requirements.  With  such 
approval  EPA  is  removing  the  federal 
requhements  in  the  Utah  SIP.  40  CFR 
52.2347. 

EPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation  and  EPA's  approval  poses  no 
additional  regulatory  buiden. 


Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (March  20. 1989). 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter.  Incorporation  by  reference. 

Nets:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Utah  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Date:  November  2. 1968. 
Lee  M.  Thomas. 
Administrator. 

Part  52  Chapter  L  Title  40  of  the  Code 
of  Federal  RegulaUons  is  amended  as 
follows: 

PART  52-(AMENOEO] 
^ubfMrtTT-Utah 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autfaoctty:  42  U.S.C  7401-7642. 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(21)  to  read  as 
follows: 

•        •        •        *        • 

(c)  •  •  • 

(21)  A  revision  to  the  SIP  was 
submitted  by  the  Governor  on  December 
11. 1987,  for  visibility  general  plan 
requirements  and  long-term  strategies. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  December  2. 1988. 
from  the  Utah  Bureau  of  Air  Quality  to 
the  U.S.  Environmental  Protection 
Agency.  Region  VIII. 

(B)  A  revised  section  16,  Visibility 
Protection,  of  the  Utah  SIP  was  adopted 
on  November  12, 1987,  except  for  the 
first  three  paragraphs  of  S  16.1,  the  fifth 
and  sixth  paragraph  of  §  16.4,  and  the 
second  and  third  paragraphs  of  S  16.5. 

tS2.2347    (Removed] 

3.  Section  52.2347  is  removed. 
[PR  Doc  89-1064  Filed  1-13-89:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

IQeneral  Dodtct  67-212;  FCC  89-412] 

Equipment  Authorization  Procedure* 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  amends  the 
equipment  authorization  procedures  to 
reduce  application  filing  requirements, 
simplify  equipment  identification  and 
labeling  requirements  and  improve  the 
efficiency  of  the  equipment  sampling 
procedures. 

EFFECTtvc  DATC  February  21, 1989. 
ApORESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Paul  Marrangoni.  telephone  (202)  653- 
8107. 

SUPFLEMENTARV  INTORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  General  Docket  87-212. 
adopted  December  15. 1989,  released 
January  5, 1989.  The  full  text  of  the 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street  NW..  Suite 
140,  Washington  DC  20037. 

Summary  of  Report  and  Order 

1.  In  the  Notice  of  Proposed  Rule 
Making  (Notice)  in  General  Docket  87- 
212,  adopted  June  4. 1987,  FCC  87-204, 
the  Commission  proposed  to  amend  the 
equipment  authorization  provisions  of 
Part  2  of  its  rules  to  discontinue  the  use 
of  the  manufacturer  code  as  part  of  the 
FCC  identification  code,  delete  the 
requirement  of  file  an  application  with 
the  Commission  when  trade  names  are 
changed  or  added,  delete  the 
requirement  to  indicate  the  coimtry  of 
origin  on  the  FCC  label  for  products  not 
produced  in  the  United  States,  and 
permit  a  less  restrictive  format  for  the 
FCC  equipment  authorization  label.  In 
addition,  modifications  were  proposed 
in  the  Commission's  equipment 
sampling  program  and  in  the  time  period 
within  which  a  grantee  must  report 
changes  in  name  and/or  address. 
Finally,  new  administrative  Sections,  as 
well  as  editorial  amendments  to 
S§  2.910.  2.954  and  2.1043(b]  and  (d), 
were  proposed. 


2.  While  most  of  the  commenters  were 
supportive  of  the  proposed  amendments, 
several  opposed  discontinuing  the  use  of 
the  manufacturer  code.  These  parties 
argued  that  the  manufacturer  code 
serves  to  encourage  manufacturers  to  be 
more  compliant  with  the  Commission's 
technical  standards  and  is  necessary  for 
the  Commission's  enforcement  program. 
The  Commission  concluded  that  the 
manufacturer  code  is  not  necessary  for 
compliance  or  enforcement  proposes. 
Accordingly,  it  deleted  the  manufacturer 
code  from  the  FCC  identification  code 
and  eliminated  the  requirement  for  filing 
a  new  equipment  authorization 
application  whenever  a  grantee  uses  a 
new  manufacturer  to  produce  a  device 
that  has  been  authorized  previously. 

3.  Some  commenters  also  beheved 
that  the  requirement  for  indicating  the 
country  of  origin  on  the  FCC  label 
should  be  retained  so  that  prospective 
buyers  could  easily  identify  products  not 
produced  in  the  United  States.  The 
Commission  stated  that  while  it 
understands  these  concerns,  the  U.S. 
Customs  Service,  which  is  the  agency 
with  primary  responsibility  for  matters 
relating  to  identification  of  foreign 
products,  has  adequate  regulations  to 
address  these  concerns.  The 
Commission  found  no  conununications 
poUcy  need  for  separate  country  of 
origin  labeling  requirement  and  delete 
the  existing  rule  in  this  regard.  The 
Commission  also  deleted  the 
requirement  that  grantees  circumscribed 
the  information  on  the  FCC  label  with  a 
line  and  permitted  grantees  to  combine 
the  FCC  label  with  other  labeling 
information  so  long  as  that  label  is 
affixed  to  the  exterior  of  the  device. 

4.  With  regard  to  modification  of  the 
Commission's  equipment  sampling 
procedures,  several  commenters 
suggested  that  60  days  would  be  a  more 
appropriate  time  period  for  submission 
of  equipment  in  response  to  FCC 
requests  for  samples  than  the  30  day 
period  proposed  in  the  Notice.  Several 
parties  also  proposed  that  the 
Commission  accept  written  responses  in 
lieu  of  the  requested  equipment  samples 
in  certain  cases.  The  Commission 
adopted  the  60  day  time  period  for 
submission  of  samples  suggested  by  the 
commenters.  It  found  that  the  longer 
period  is  necessary  to  allow  grantees  to 
complete  internal  activities  involved  in 
submitting  a  sample  and  to  allow 
grantees  with  inventory  problems  to 
make  a  unit  of  a  device  available  for 
testing.  However,  the  Commission 
decided  not  to  accept  written  responses 
in  lieu  of  the  requested  sample  because 
to  do  so  would  negate  the  intent  of  this 
rule,  i.e.,  to  obtain  the  timely  submission 
of  an  equipment  sample  for  testing. 


However,  the  Commission  stated  that  in 
extenuating  circumstances  it  may 
specify  a  lesser  time  period  for  grantees 
to  submit  requested  samples  and  upon  a 
good  cause  showing,  it  may  consider 
requests  for  extensions  of  time. 

5.  In  the  Notice  the  Commission 
requested  comment  on  a  proposed 
sampling  procedure  whereby  a 
Commission  representative  would  select 
a  specific  sample  of  a  grantee's 
equipment  for  compliance  testing.  The 
commenters  generally  opposed  this 
proposal  arguing  that  it  would  subject 
the  grantees  to  problems  involving 
inventory  availability.  While  the 
Commission  was  not  convinced  that  the 
issues  raised  were  insurmountable,  it 
was  persuaded  not  to  adopt  the 
proposed  sampling  procedure  at  this 
time.  The  Commission  concluded  that  in 
the  absence  of  evidence  indicating  the 
test  samples  submitted  by  the  grantees 
are  not  representative  of  the  devices 
being  marketed,  the  burden  that  would 
be  imposed  by  having  a  Commission 
representative  select  samples  is  not 
warranted.  The  Conunission  stated  that 
it  will  continue  to  use  its  current 
procedure  for  obtaining  samples. 

6.  The  Commission  also  made  several 
administrative  changes  to  its  rules  for 
equipment  authorization.  The  first  was 
to  add  a  new  S  2.910  to  the  rules  to 
indicate  the  correct  mailing  address  for 
the  submission  of  equipment  and/or  test 
samples  to  the  Commission.  The  second 
administrative  change  was  to  modify 

S  2.934,  which  addresses  changes  in  the 
name  of  the  grantee,  by  requiring  that 
changes  in  the  grantee  name  and  /or 
address  be  filed  with  the  Commission  no 
later  than  30  days  after  the  change 
occurs.  The  third  change  was  to  revise 
S  2.954  to  clarify  that  identification  used 
on  equipment  subject  only  to 
verification  is  not  to  be  of  a  type  and 
format  that  could  be  confused  with  the 
FCC  Identifier  used  on  certified, 
notified,  type  accepted,  or  type 
approved  equipment.  The  final 
administrative  rule  change  was  to  revise 
§  2.1043(b)  and  (d),  which  address 
permissive  changes  in  certified 
equipment  to  more  accurately  reflect 
the  new  FCC  equipment  labeling 
requirements  adopted  in  this  proceeding. 

Regulatory  Flexibility  Final  Analysb 

7.  Pursuant  to  5  U.S.C  601  et  seq.,  the 
Commission's  Final  Regulatory 
Flexibility  Analysis  is: 

/.  Need  and  Purpose  of  This  Action 

The  regulations  adopted  herein  are 
intended  to  relieve  applicants  for 
equipment  authorization  from 
unnecessary  application  filing  and 


/  Vol.  64,  No.  10  /  ToMday.  January  17.  1980  /  Rules  and  Regulations 


increase  the  grantee's  flexibility  when 
labeling  equipment  The  administrstiire 
and  equipment  sampling  rules  sdopted 
herein  are  intended  to  increase  the 
e^iciency  of  our  equipment 
authorization  snd  sampling  procedures. 

//.  Summary  of  Issues  Raised  by  the 
Public  Camments  in  Response  to  the 
ReguJatory  Flexibility  Analysis 

No  comments  were  received  that 
specifically  addressed  the  biitial 
Regulstory  Flexibility  Analysis  in  this 
proceeding.  Moreover,  oar  action 
imposes  no  new  reporting  or  record 
keeping  requirements.  There  should  be  a 
savings  to  the  grantee  of  approximately 
26,400  hours  by  the  elimination  of  the 
application  Rling  requirements  tai  this 
proceeding  as  well  as  $700,000  in  filing 
fees. 

///.  Significant  Alternatives 

The  Commission  considered  all  the 
alternatives  in  this  proceeding,  and 
considered  all  timely  filed  comments 
directed  to  the  various  issues  in  the 
Notice.  After  carefully  weighing  all 
aspects  of  this  proceeding,  the 
Conunission  has  adopted  the  most 
reasonable  course  under  the  mandate  of 
the  Communications  Act  of  1934,  as 
amended. 

Paparwotk  Reduction  Act  Slatamant 

8.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  decrease  the  information 
collection  burden  which  the  commission 
imposes  on  the  public  This  proposed 
reduction  in  information  collection 
burden  is  subject  to  spproval  by  the 
Office  of  Management  and  Budget  as 
prescribed  by  the  Act. 

Ordering  Clauses 

9.  It  is  ordered  that,  pursuant  to  the 
authority  contained  in  sections  4(i),  302 
and  303(r)  of  the  Communications  Act  of 
1934,  Part  2  of  Chapter  1  of  Title  47  of 
the  Code  of  Federal  Regulations  Is 
Amended  as  set  forth  b«low.  /( i$  further 
ordered.  That  this  proceeding  is 
terminated. 

list  of  SubiecU  in  47  CFR  Pail  2 

Equipment  authorizatioa. 

47  CFR  Part  2  is  amended  as  follows: 

PART  2— (AMENDEDl 

10.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

AutbotMy:  Sec.  4.  302.  303.  and  307  of  the 

Communication*  Act  of  1934.  as  amended,  47 
U.S.C.  Sections  154.  302.  303.  and  307.  unless 
otherwise  noted. 


11.  All  authority  citations  contained  in 
Subparts  L  J.  and  K  are  removed. 

12.  A  new  i  2.810  is  added  to  read  as 
follows: 


f2J10 


(a)  Applications  and  Fees  for 
equipment  authorization  shall  be 
submitted  to  the  FCC  1919  M  Street 
North  West.  Washington  DC  20554-130a 
unless  otherwise  directed. 

(b)  Any  information  or  equipment 
samples  requested  by  the  commission 
pursuant  to  the  provisions  of  Subpart ) 
of  this  Part  shall  unless  otherwise 
directed,  be  submitted  to  the  FCC 
Autorization  and  Evaluation  Division. 
7434  Oakland  Mills  Road.  Columbia.  MD 
21040. 

13.  A  new  §2i)24  is  added  to  read  as 
follows: 


f  2.924   ManMtlng  off  siscMcaHy  I 
equipmant  aawtn^  nMiMpls  1 
mooals  oc  type  nuniBars  i 
FCCIJIIIM9I  . 

The  grantee  of  an  equipment 
authorization  may  market  devices 
having  different  model/type  numbers,  or 
trade  names  without  additional 
authorization  provided  such  devices  are 
electrically  identical  and  the  equipment 
bears  an  FCC  Identifier  validated  by  a 
grant  of  equipment  authorization. 

14.  In  {  2.925.  paragraphs  (a)  and 
(b](l]  are  revised  to  read  as  follows: 


f  2.wW    MantHlcatton  of  < 

(a)  Each  equipment  covered  in  an 
application  for  equipment  authorization 
shall  bear  a  nameplate  or  label  Usting 
the  following: 

(1)  FCC  Identifier  consisting  of  the 
two  elements  in  the  exact  on^ 
specified  in  i  2.928.  The  PCX!  Identifier 
shall  be  preceded  by  the  term  "FCC  ID" 
in  capital  letters  on  a  single  line,  and 
shall  be  of  a  type  size  large  enough  to  be 
legible  without  the  aid  of  magnification. 

Kxampler  FCC  ID  XXX123.  XXX— Grantee 
Code  123 — Eqniptnent  Product  Code 

(2)  Any  other  statements  or  labeling 
requirements  imposed  by  the  rules 
governing  the  operation  of  the  specific 
class  of  equipment,  except  that  such 
statementjs)  of  compliance  may  appear 
on  a  separate  label  at  the  option  of  the 
applicant /grantee. 

(3)  Equipment  subject  only  to 
registration  will  be  identified  pursuant 
to  Part  66  of  this  chapter. 

(b)  *  *  * 

(1)  Separate  FCC  Identifiers  may  be 
assigned  to  a  device  consisting  of  two  or 
more  sections  assembled  in  a  common 
enclosure,  but  constructed  on  separate 
sub-imits  or  circuit  boards  with 


independent  frequency  controlling 
circuits.  The  FCC  Identifier  assigned  to 
any  transmitter  section  shall  be 
preceded  by  the  term  TX  FCC  ID",  the 
FCC  Identifier  assigned  to  any  receiver 
section  shall  be  preceded  by  the  term 
"RX  FCC  ID  "  and  the  identifier  assigned 
to  any  remaining  section(s)  shall  be 
preceded  by  the  term  "FCC  ID". 

15.  In  §  2.926,  paragraphs  (a),  (b).  (c) 
and  (d)  are  revised  as  follows: 

12.926    FCCidsntmer. 

(a)  A  grant  of  equipment  authorization 
issued  by  the  Cooimission  will  list  the 
validated  FCC  Identifier  consisting  of 
the  grantee  code  assigned  by  the  FCC 
pursuant  to  paragraph  (b)  of  this  section, 
and  the  equipment  product  code 
assigned  by  the  grantee  pursuant  to 
paragraph  (c)  of  this  section.  See  $  2.925. 

(b]  The  grantee  code  assigned 
pursuant  to  paragraph  (c)  of  this  section 
is  assigned  permanently  to  applicants/ 
grantees  and  is  valid  only  for  the  party 
specified  as  the  applicant/grantee  in  the 
code  assignment(8). 

(c)  A  grantee  code  will  have  three 
characters  consisting  of  Arabic 
niunerals,  capital  letters,  or  combination 
thereof  A  prospective  grantee  or  his 
authorized  representative  may  submit  a 
written  request  to  the  Commission  for 
assignment  of  a  grantee  code  at  any 
time.  However,  it  is  preferred  that 
grantee  codes  be  requested  prior  to 
filing  applications  for  equipment 
authorization.  If  a  grantee  code  is  not 
requested  in  advance,  one  will  be 
assigned  at  the  time  an  application  is 
received  by  the  FCC  Laboratory  and  the 
applicant  will  be  notified  to  make  any 
necessary  label  revisions  in  order  to 
comply  fUlly  with  application  procedural 
rules. 

(1)  After  assignment  of  a  grantee  code 
each  grantee  will  continue  to  use  the 
same  grantee  code  for  subsequent 
equipment  authorization  applications. 
In  the  event  the  grantee  name  is 
changed  or  ownership  is  transferred,  the 
circumstances  shall  be  reported  to  the 
Commission  so  that  a  new  grantee  code 
can  be  assigned,  if  appropriate.  See 
SS  2.934  and  2.935  for  additional 
information. 

(d]  The  equipment  product  code 
assigned  by  the  grantee  shall  consist  of 
a  series  of  Arabic  numerals,  capital 
letters  or  a  combination  thereof,  and 
may  include  the  dash  or  hyphen  (-).  The 
total  of  Arabic  numerals,  capital  letters 
and  dashes  or  hyphens  shall  not  exceed 
14  and  shall  be  one  which  has  not  been 
previously  used  in  conjunction  with: 

(1)  The  same  grantee  code,  or 
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(2)  An  application  denied  pursuant  to 
S  2.919  of  this  chapter. 


S  2.929    [Removed] 

16.  In  §  2.929  paragraph  (b)(3)  is 
removed. 

17.  Section  2.934  is  revised  to  read  as 
follows: 

§  2.934    Ctwnge  In  name  and/or  address  of 
Siantee. 

Whenever  there  is  a  change  in  the 
name  and/or  address  of  the  grantee  of 
an  equipment  authorization,  written 
notice  of  such  change(s)  shall  be  filed 
within  30  days  after  the  grantee  starts 
using  the  new  name  and/or  address,  in 
order  for  the  Commission  to  update  its 
records  of  grantee  names,  addresses  and 
grantee  codes.  See  S  2.910(b). 

18.  A  new  S  2.946  is  added  to  read  as 
follows: 

S  2.946    Penalty  for  failure  to  provide  test 


(a)  Any  party  holding  a  grant  of 
equipment  authorization  issued  by  the 
Conunission,  or  who  markets  equipment 
subject  to  the  provisions  of  this  chapter 
shall  provide  test  sample(s)  or  data 
upon  request  by  the  Commission. 
Failure  to  comply  with  such  request 
ivithin  60  days  may  be  cause  for 
forfeiture,  pursuant  to  \  1.80  of  Part  1  of 
this  chapter,  or  other  administrative 
sanctions  such  as  su^>ending  action  on 
any  applications  for  equipment 
authorization  submitteid  by  such  party 
while  the  matter  is  being  resolved. 

(b)  In  the  case  of  equipment  invcrfving 
harmful  interference  or  safety  of  hfe  or 
property,  the  Commission  may  specify 
that  test  samples  be  sobmined  within 
less  than  60  days,  but  not  less  than  14 
days.  Failure  to  comply  within  the 
specined  time  period  will  be  subject  to 
the  sanctions  specified  in  paragraph  (a). 

(c)  The  Commission  may  consider 
extensions  of  time  upon  submission  of  a 
showing  of  good  cause. 

19.  Section  2.954  is  revised  to  read  as 
follows: 

{2.954    Identification. 

Devices  subject  only  to  verification 
shall  be  uniquely  identified  by  the 
person  responsible  for  marketing  or 
importing  the  equipment  within  the 
United  States.  However,  the 
identification  shall  not  be  of  a  format 
which  could  be  confused  with  the  FCC 
Identifier  required  on  certificated, 
notified,  type  accepted  or  type  approved 
equipment.  The  importer  or 
manufacturer  shall  maintain  adequate 
identification  records  to  facilitate 
positive  identification  for  each  verified 
device. 


$2.1035    IRamovad] 

20.  Section  2.1035  is  removed. 

21.  In  §  2.1043,  paragraf^  (b)  and  (d) 
are  revised  to  read  as  followr. 

§  2.1043    CItangss  in  cei  titled  equipment 

(b)  Two  classes  of  permissive  changes 
may  be  made  in  certificated  equipment 
without  requiring  a  new  application  for 
and  grant  of  certification.  Neither  class 
of  change  shall  result  in  a  change  in 
identification. 
***** 

(d)  A  modification  which  results  in  a 
change  in  the  identification  with  or 
without  change  in  circuitry  requires  a 
new  application  for,  and  grant  of 
certification.  If  the  changes  affect  the 
characteristics  required  to  be  reported,  a 
complete  application  shall  be  filed.  If  the 
characteristics  required  to  be  reported 
are  not  changed  the  abbreviated 
procedure  of  {  2.933  may  be  used. 

22.  Section  2.1300  is  revised  to  read 
as  follows: 

§2.1300    Cross  reference. 

The  general  provisions  of  this  part, 
SS  2.909,  2.923,  2.929,  2.935, 2.936,  and 
2.946  shall  apply  to  applications  for  and 
grants  of  registration  for  telephone 
terminal  equipment  pursuant  to  Part  68 
of  this  Chapter. 

Federal  Communications  Commission 

Donna  R.  Searcy, 

Secretary. 
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47  CFR  Part  73 

[MM  Docket  No.  66-51;  RM-6265] 

Radio  Broadcasting  Services; 
Warrenton,  GA 

AOBtCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMltARY:  The  Commission,  at  the 
request  of  Harold  Hinsley.  allots 
Channel  226A  to  Warrenton.  Georgia,  as 
the  community's  first  local  FM  service. 
Qiannel  226A  can  be  allotted  to 
Warrenton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  33-24-24  and  West  Longitude 
82-39-42.  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  February  21, 1989.  the 
window  period  for  filing  applications 
will  open  on  February  22. 1989.  and 
close  on  March  24. 1989. 


FOR  RIRTHER  INFOmSATlON  CONTACT: 

Leslie  K.  ^apiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order.  MM  Docket  No.  88- 
51,  adopted  November  18, 1988,  and 
released  January  6, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW..  Suite  140. 
Washington  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    (Amended) 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Georgia  is  amended  by 
adding  the  follovving  entry.  Warrenton. 
Channel  226A. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
|FR  Doc  89-990  Filed  l-13-a9:  a45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  86-179;  RM-62461 

Radio  Broadcasting  Services; 
LawrencetMirg,  TN 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
248A  to  Lawrenceburg,  Tennessee,  as 
that  community's  second  FM  service,  as 
requested  by  Robert  W.  Wright.  A  site 
restriction  of  5.4  kilometers  (3.4  miles) 
southwest  of  the  city  is  required,  at 
coordinates  35-12-30  and  87-22-30. 
With  this  action,  this  proceeding  is 
terminated. 

dates:  Effective  February  21. 1989;  The 
window  period  for  filing  applications 
will  open  on  February  22, 198a  and 
close  on  March  24, 1989. 


FOR  FURTMBI  MFORMATION  CONTACT: 

Patricia  Rawlings  (202)  634-653a 
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run  wmxmumnn.  This  is  a 
summary  of  the  Commis«ion's  Report 
and  Order.  MM  Docket  No.  88-17S. 
adopted  November  30, 196&  and 
released  January  6. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  14a 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  47— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.SC  154.  303. 

S  73.202    (AiMndadl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under 
Tennessee,  by  adding  Channel  248A  at 
Lawrenceburg. 

Steva  Kaminar, 

Deputy  Chief.  Policy  and  Ru let  Division, 

Mass  Media  Bureau. 

|FK  Doc  88-091  Filed  l-l^-W;  8.-45  am] 
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DEPARTMENT  OF  COMMERCE 
National  OcMnie  and  Atmoapharie 


50  CFR  Parta  600. 601. 604,  and  605 
IDoctot  Na  «»2S-a2S3i 

^yte  QuMa,  Raglonai  Fiahary 
Managamant  Councia,  Ottiai 
Applcabia  Law,  Quidainaa  for  Coundl 
Opar  aUona  and  Admin«»Uallon 


r  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 


f.  NOAA  issues  this  rule  to 
revise  regulations  and  guidelines 
concerning  the  operation  of  Regional 
Fishery  Management  Councils 
(Councils)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  This  action  implements 
parts  of  Title  I  of  Pub.  L  99-659.  which 
amends  the  Magnuson  Act:  clarifies 
instructions  of  the  Secretary  of 
Commerce  (Secretary)  on  other 
statutory  and  regulatory  requirements 
affecting  the  Councils;  and  adlusts  the 


fishery  management  planning  and 
development  procedures  in  line  with 
recommendations  of  two  fishery 
management  studies  commissioned  by 
NOAA  in  1986.  This  action  includes  the 
uniform  standards  for  the  operation  of 
the  Councils  required  by  the  Magnuson 
Act 

■mcnvc  OATt:  February  16, 1989. 

TON  FURTHCfl  INFOMIATION  CONTACT: 

Richard  H.  Schaefer,  telephone  301-427- 
2334. 

SUPPUEMENTARV  MRMMATICN: 
Background 

Section  302(0(6)  of  the  Magnuson  Act 
requires  each  Council  to  determine  its 
organization,  and  prescribe  its  practices 
and  procedures  for  carrying  out  its 
functions  under  the  Act  in  accordance 
with  such  uniform  standards  as  are 
prescribed  by  the  Secretary.  This  action 
repromulgates  the  Secretary's  uniform 
standards  governing  the  operations  of 
the  Councils.  It  includes:  (1) 
Implementation  of  parts  of  Title  I  of  Pub. 
L  99-659:  (2]  supplementary  instruction 
on  requirements  affecting  the  Councils 
under  other  applicable  law;  (3) 
guidelines  for  the  fishery  management 
process;  and  (4)  guidelines  for  (a) 
Council  Statements  of  Organization. 
Practices,  and  Procedures,  (b)  Council 
organization,  (c)  employment  practices, 
(d)  financial  management  systems,  and 
(ej  recordkeeping.  Included  are  some  of 
the  changes  to  the  fishery  management 
process  approved  by  the  Under 
Secretary  for  Oceans  and  Atmosphere, 
NOAA.  that  had  been  recommended  by 
the  two  fishery  management  studies 
commissioned  by  NOAA  in  1985  and 
1986:  The  NOAA/Council  Task  Group 
Report,  and  the  NOAA  Fishery 
Management  Study.  These  two  studies, 
each  of  which  generated  wide  public 
comment  were  undertaken  to  assess  the 
Magnuson  Act  fishery  mangement 
system  after  ten  years  of  operation,  with 
a  view  to  making  administrative  and 
legislative  improvements. 

Other  1986  efforts  to  examine  the 
Magnuson  Act  system,  including  the 
Mackerel  Investigative  Committee,  the 
Mid-Atlantic  Council  proposal,  and  the 
Center  for  Ocean  Management  Systems 
Conference  on  Rethinking  Fishery 
Management,  have  figiu^d  in  the 
development  of  these  regulations  and 
guidelines.  Some  of  the  ideas  are 
derived  from  procedures  successfully 
implemented  by  the  Councils  over  the 
years.  Selected  material  fix)m  the 
Magnuson  Act  Operations  Handbook 
and  from  the  durational  Guidelines  for 
the  Fishery  Management  Process  has 
been  updated  and  included. 


Three  new  parts  and  one  subpart  have 
been  added: 

(1)  "Part  eoo— Definitions"  is  designed 
ultimately  to  consolidate  in  one  place 
the  definitions,  word  usages,  and 
abbreviations  that  apply  to  Chapter  6  of 
Title  50  of  the  CFR.  For  purposes  of  this 
revision,  only  those  definitions  broadly 
connected  with  Parts  601-605  are 
included:  definitions  and  word  usages 
uniquely  associated  with  particular 
topics  remain  in  their  appropriate 
sections. 

(2)  "Part  801,  Subpart  D— 
Membership"  addresses  requirements 
affecting  Council  members  individually, 
such  as  appointment  term,  removal, 
conduct  compensation,  financial 
disclosure,  and  so  forth. 

(3)  "Part  604— Other  Applicable  Law" 
describes  the  requirements  of  other  law 
that  the  Secretary  has  determined  to  be 
applicable  to  the  fishery  management 
process. 

(4)  "Part  605— Guidelines  for  Council 
Operations  and  Administration" 
provides  guidance  for  the  development 
of  (a)  fishery  management  plans,  and  (b) 
each  Council's  Statement  of 
Organization.  Practices,  and  Procedures 
(SOPP). 

Parts  600  and  601  implement  various 
statutory  requirements,  and  provide  the 
regulatory  principles  for  the  605 
guidelines.  Part  004  describes  to  the 
public  the  other  laws  that  the  Secretary 
has  determined  apply  to  the  fishery 
management  process.  The  guidelines 
summarize  Secretarial  interpretations 
that  will  be  applied  under  the  statutory 
and  regulatory  principles.  They  are 
intended  as  an  aid  to  decision-making — 
an  indication  or  outline  of  future  policy 
or  conduct — as  for  example,  to  assist  in 
the  amendment  and  review  of  Council 
SOPPs. 

Overview  of  Issues  and  Rationale 

Revision  of  these  guidelines  has  been 
underway  since  December  1986,  and  has 
included  an  eight-month-long  series  of 
Council  and  NMFS  meetings,  drafts,  and 
reviews;  three  months  of  intensive  joint 
drafting  and  further  Council  review;  and 
final  debate  and  recommendations  at  a 
Council  Chairmen's  meeting  in  July  1988. 
This  process  resolved  many  of  the 
issues  before  publication  as  a  proposed 
rule  in  the  Federal  Register.  The  public 
comment  period  thus  allowed  the 
Cotmcils  to  focus  in  a  more  formal  way 
on  the  need  to  clarify  some  remaining 
administrative  questions.  However,  (wo 
issue  areas  continued  to  provoke  serious 
comment:  the  Council  member 
appointment  process,  which  generated 
comment  from  several  Governors  and 
members  of  Congress,  and  the  need  to 
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distinguish  the  effect  of  regulations  and 
guidelines.  Many  of  the  suggested 
changes  were  primarily  editorial  in 
nature.  In  general.  NOAA's  response 
was  to  accept  comments  except  where 
they  (1)  contradicted  or  conflicted  %vith 
law.  Executive  Order,  or  Administration 
policy:  or  (2)  caused  inconsistencies  in 
style,  word  usage,  or  editorial  integrity. 
Many  of  the  changes  are  refinements 
and  clarifications,  and  as  such  are  not 
necessarily  addressed  individually  in 
the  body  of  the  comments  and  response 
section. 

Comments  and  Response 

Part  600— Style  Guide 
Section  660.1    Definitions 

1.  Comment:  One  commenter 
requested  a  definition  of  "confidential" 
as  it  is  applied  to  security  clearances. 

Response:  NOAA  added  the  security 
definition,  and.  for  further  clarification, 
distinguished  the  security  definition 
from  the  data  collection  definition  as  it 
is  applied  under  the  Magnuson  Act. 

2.  Comment:  Several  Councils 
expressed  concern  individually  and  at 
the  Council  Chairmen's  meeting  about 
the  perceived  regulatory  effect  of 
referencing  "guidelines"  in  regulations, 
and  of  the  descriptions  of  other 
applicable  law  in  Part  604. 

Response:  NOAA  added  a  definition 
of  "guidelines"  with  preamble 
explanations  of  how  it  is  applied  in  the 
context  of  Parts  600,  601,  604,  and  605. 
(See  "Background"  section  above,  and 
"comment/response"  at  Parts  604  and 
605.) 

601    Subpart  C — Uniform  Standards  for 
Organization.  Practices,  and  Procedures 

Section  601.25    Support  Services 

3.  Comment  Councils  have  indicated 
that  the  attendance  of  NOAA  employees 
at  some  types  of  Council  meetings  is 
often  critical,  and  that  under  current 
budget  constraints,  has  been  limited  by 
the  prohibition  against  Council 
reimbursement  of  NOAA  employee 
travel. 

Response:  The  language  suggested  at 
the  Council  Chairmen's  meeting  was 
adopted  in  S  eoi.25(dKl).  which  permits 
the  Assistant  Administrator  for 
Fisheries  to  approve,  on  a  case-by-case 
basis.  Council  reimbursement  for  NOAA 
employees'  expenses  to  participate  in 
Council  activities. 

Section  601.27    Protection  of 
Confidentiality  of  Statistics 

Section  601.27  specifies  that  Council 
procedures  must  be  corisistent  with 
procedures  of  the  Secretary  and  the 
laws  and  regulations  of  a  State 


submitting  them,  and  expresses  NOAA 
policy  with  regard  to  Council  member 
and  staff  access  to  confidential 
statistics,  pursuant  to  Ihib.  L  99-659. 
These  regulations  supplement  50  CFR 
Part  603,  which  is  being  revised  to 
regionalize  the  access  system.  Section 
605.21  specifies  that  the  Council  SOPP 
should  include  these  procedures. 

4.  Comment:  Councils  suggested  that  it 
was  unnecessary  to  repeat  language  in 
the  Magnuson  Act  concerning 
confidentiality  in  the  regulations. 

Response:  In  general.  NOAA  repeats 
provisions  of  the  Magnuson  Act  in  all 
regulations  or  guidelines  when  the 
context  requires  it  or  for  ease  of 
reference.  No  change  was  made. 

5.  Comment:  One  commenter 
requested  deletion  of  the  phrase 
requiring  "documented  need  for 
unaggregated  data"  prior  to  granting 
Council  staff  access. 

Response:  NOAA  modified  the 
language  in  5  605.27(b)  as  follows: 
"Council  staff  having  a  need  for  such 
[confidential]  information  is  granted 
access  provided  that  the  Council  has 
established  procedures  to  ensure  its 
confidentiality  as  required  by  the 
Magnuson  Act." 

601    Subpart  D — Membership 

Section  601.33    Appointments 

Section  601.33(b)  defines 
"knowledgeable  and  experienced"  to 
clarify  the  basis  on  which  Governors 
nominate  and  the  Secretary  appoints. 
This  section  also  includes  the  Pub.  L  99- 
659  requirement  that  Governors  consult 
commercial  and  recreational  fishing 
representatives  in  the  nomination 
process,  and  that  the  Secretary  ensure  a 
fair  apportionment  of  membership.  In 
addition.  NOAA  is  making  a  technical 
amendment  pursuant  to  the  Pub.  L  99- 
659  requirement  and  recommended  by 
the  Fishery  Management  Study,  to 
provide  greater  flexibility  for  the 
Secretary  in  choosing  among  names 
provided  by  the  Governors.  An  oath  of 
office,  also  recommended  by  the  Fishery 
Management  Study,  is  included. 

6.  Comment  Councils  objected  to 
stipulating  the  number  of  years  of 
experience  required  to  qualify  for 
Council  membership  as  being  restrictive 
and  arbitrary. 

Response-  Paragraphs  601.33  (b)(l)-(7) 
were  accordingly  modified  to  delete  any 
specific  number  of  years  experience. 

7.  Comment  Councils  and  other 
commenters  opposed  eliminating  the 
"obligatory"  wid  "at-large"  designations 
for  Council  membership  on  the  basis 
that  the  current  system  had  worked  well 
and  that  eliminating  the  categories 
would  create  ineqwititM  in  State 


representation  or  upset  cooperative 
relationships.  Council  Chairmen 
proposed  language  changes  and 
expressed  interest  in  an  amendment  to 
the  Magnuson  Act  stipulating  that  a 
statutory  obligatory  seat  for  each  State 
be  filled  by  appointment  from  a  list  of 
individuals  submitted  by  that  State. 

Response:  Eliminating  the 
designations  in  the  proposed  rule 
appeared  to  jeopardize  the  State's  role 
in  the  selection  of  its  two  voting 
members.  In  order  to  clarify  NOAA's 
intent  under  the  final  rule  the 
designations  are  being  retained  and 
Council  suggested  language  adopted  to 
indicate  (a)  that  each  member  State  has 
one  "obligatory"  seat  (b)  that  when  the 
term  of  the  seat  expires,  the  Secretary 
may  fill  it  only  from  nominees  for 
Council  membership  submitted  by  the 
Governor  of  that  State,  and  (c)  each 
State,  pursuant  to  the  Magnuson  Act 
requirement  will  have  at  least  two 
voting  members — the  principal  Stale 
ofiicial  with  marine  fishery  management 
responsibility  and  expertise  designated 
by  the  Governor,  and  the  individual 
filling  the  State's  obligatory  seat  as 
selected  by  the  Secretary  from  the 
Governor's  nominees  for  Council 
membership,  or  persons  who  are 
knowledgeable  and  experienced  with 
regard  to  the  conservation  and 
management  of  the  recreational  or 
commercial  harvest  of  the  fishery 
resources  of  that  State. 

In  order  to  implement  Pub.  L  99-659, 
which  requires  the  Secretary  to  "ensure 
a  fair  apportionment  on  a  rotating  or 
other  basis,  of  the  active  participants  in 
the  fisheries  under  Council  jurisdiction", 
the  final  rule  allows  the  Secretary,  when 
fillmg  a  State's  obligatory  seat  to  select 
from  any  of  the  nominees  for  Council 
membership  (i.e..  either  obligatory  or  al- 
large)  submitted  by  the  Governor  of  that 
State.  This  does  not  change  the 
Governor's  role  in  nominating  qualified 
individuals  for  the  obligatory  seat  but 
provides  the  Secretary  more  opportunity 
to  implement  his  statutory  responsibility 
to  balance  the  recreational,  commercial, 
and  processing  interests  on  each 
Council. 

Section  60135    Rules  of  Conduct 

&  Comment  Councils  questioned  the 
application  of  section  601.35(b)(4)  to 
Council  staff  members  other  than  the 
Executive  Director. 

Response:  This  section  is  accurate  as 
written.  In  1976  the  NOAA  Office  of 
General  Counsel  determined  that 
Council  staff  members  were  covered  by 
the  Federal  conflict  of  interest  laws.  The 
Department  of  Justice  and  the  Office  of 
Government  Ethics  of  the  Office  of 
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Personnel  Management  concurred  in 
that  opinion.  Pub.  L  99-659  added  the 
provision  that  exempts  the  Executive 
Director  from  the  Federal  conflict-of- 
interest  law  found  at  18  U.&C.  208  when 
he  or  she  is  in  compliance  with  the 
Hnancial  disclosure  regulations  found  in 
Part  601.  Sections  601.35  (a)  and  (b)  were 
modified  to  clarify  this  point.  Section 
eoi.35(b)(8)ti)  was  also  modified  to 
clarify  that  subsection  (b)(8)(i)  applies  to 
matters  of  primarily  individual  concern, 
such  as  a  contract,  in  which  a  member 
has  a  financial  interest,  as  distinguished 
from  subsection  (b)(8)(ii)  which  applies 
to  general  public  policy  matters,  such  as 
a  Tishery  management  plan,  in  which  a 
member  has  a  financial  interest.  A 
member  can  participate  in  the  latter  if 
the  interest  is  reported,  but  not  the 
former. 

Section  eoi.37   Financial  Disclosure 

The  financial  disclosure  requirements 
of  Pub.  L  99-^59  are  set  forth  in  {  601.37 
and.  in  a  separate  action,  were 
published  on  October  6, 1968.  as  a  final 
rule  at  53  FR  39303  in  order  to  permit 
implementation  of  section  302(k)  of  the 
Magnuson  Act  as  soon  as  possible.  This 
action  republishes  section  601.37  as  a 
convenience  to  the  reader,  and,  in 
addition,  makes  a  technical  correction  to 
conform  the  regulation  with  section 
302(k)  of  the  Magnuson  Act  Section 
601.37  [%  reworded  to  read:  (a)  'The 
Magnuson  Act  requires  the  disclosure 
by  Council  nominees,  voting  members 
appointed  to  the  Council  by  the 
Secretary,  and  Executive  Directors  of 
any  financial  interest .  .  .".  As  clarified 
by  the  use  of  the  more  precise  phrase 
"voting  members  appointed  by  the 
Secretary",  the  regulations  reflect  the 
statute's  language  requiring  nominees 
and  voting  members  appointed  to  the 
Council  by  the  Secretary,  as  well  as  the 
Executive  Director  of  a  Council  to 
disclose  certain  financial  interests. 
Thus,  the  Regional  Director  and  the 
principal  State  official  designated  by  the 
Governor  of  a  constituent  State  are  not 
subject  to  the  disclosure  requirements  of 
section  302(k).  This  technical  change 
resolves  ambiguities  accompanying  use 
of  the  broader  term  "voting  members", 
which  could  be  interpreted  to  include 
voting  members  of  the  Council  not 
appointed  by  the  Secretary. 

Section  eoi.38    Security  Investigations 
and  Clearances 

Section  801.38  provides  expanded  and 
updated  instruction  regarding  the 
security  clearance  process.  Paragraphs 
(g).  (h).  and  (i)  of  this  section  require  the 
submission  of  any  lawful  non-disclosure 
agreement  required  by  the  National 
Security  Council  or  other  lawful 


Directive,  that  may  be  developed  in  the 
future. 

Section  001.39    Council  Member 
Compensation 

10.  Comment  Councils  wanted  to  be 
permitted  alternative  methods  of 
payment  which  allow  deductions.  As 
drafted,  the  regulations  stipulate 
payment  on  a  contract  basis  without 
deductions. 

Response:  Section  601.39(b) 
"grandfathers"  current  practices  through 
a  specified  period,  but  otherwise  retains 
the  language.  For  reasons  of  equity. 
NOAA  believes  that  the  system  of 
payment  should  be  consistent  for  all 
Councils.  Alternative  methods  of 
pajrment  require  Federal  payment  of 
benefits  that  do  not  otherwise  have  to 
be  paid.  Thus,  consistency  will  result  in 
Federal  cost  savings. 

11.  Comment-  Section  601.39(c)  defines 
a  compensable  day  for  non-government 
Council  members.  One  commenter 
objected,  stating  the  belief  that  each 
Council  should  have  the  latitude  to 
determine  what  activities  will  be 
compensated. 

Response:  No  change  was  made. 
NOAA  believes  it  important  to  have  a 
clear  and  uniform  understanding  of 
compensable  activities  in  the  interests 
of  fairness  and  equity  among  Councils 
and  appropriate  financial 
accountability.  There  is  nothing  to 
preclude  Councils  bom  including  in  their 
amended  SOPPs  any  further  restrictions 
they  feel  appropriate. 

12.  Comment-  Councils  believe  the 
requirement  in  f  801.39(d)  for  a  report  of 
authorized  Council  member 
compensation  to  be  unnecessary  and 
burdensome. 

Response:  No  change  was  made. 
NOAA  needs  this  information  to 
respond  to  requests  from  Congress  and 
the  public  and  for  making  budget  and 
policy  decisions. 

Part  604— Other  Applicable  Law 

Part  604  groups  "other  applicable 
law",  for  ease  of  description,  into  three 
general  categories.  Section  804.3 
addresses  the  statutes  deaUng  with 
administrative  operations  and 
employment  practices,  which  include 
the  Federal  Tort  Clainu  Act  the  Fair 
Labor  Standards  Act  conflict  of  interest 
statutes.  Workmen's  Compensation,  and 
Unemployment  Compensatioa 

Section  604.4  addresses  laws  dealing 
with  the  fishery  management  decision 
process,  which  require  consideration  of 
environmental,  paperwork,  and/or 
economic  and  social  impacts,  or 
establish  rules  of  procedure  for  public 
and  State  participation  or  access.  They 
include  the  Administrative  Procedure 


Act  the  National  Environmental  Policy 
Act,  the  Paperwork  Reduction  Act  the 
Regulatory  Flexibility  Act.  E.0. 12291. 
E.0. 12612,  and  E.0. 12630. 

Section  604.5  addresses  laws  dealing 
with  the  uses  of  oceans  and  coastline, 
explaining  how  the  following  statutes 
affect  the  fishery  management  process: 
the  Coastal  Zone  Management  Act,  the 
Endangered  Species  Act.  the  Marine 
Mammal  Protection  Act  and  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act 

13.  Comment  Several  Councils 
expressed  concern  that,  because  Part 
604  is  not  guidelines,  the  descriptive 
summaries  would  have  regulatory  effect 
in  and  of  themselves.  Similarly,  others 
worried  that  mention  of  the  Operational 
Guidelines  in  this  "regulatory"  section 
constituted  adoption  by  reference. 

Response:  NOAA  added  language,  at 
the  Councils'  suggestion,  which  clarifies 
that  Part  604  comprises  abbreviated 
summaries  of  other  law  applicable  to 
the  FMP  process.  NOAA  did  not  identify 
them  as  guidelines;  it  needs  to  be  clear 
that  these  are  the  laws  that  the 
Secretary  has  determined  to  be 
applicable  to  the  fishery  management 
process,  and  which  must  be  complied 
with  according  to  the  regulations  or 
agency  directives  specific  to  each  law. 
Referring  to  Part  604  as  guidelines  would 
create  an  ambiguity  or  t>e  misleading 
since  it  is  a  public  listing  of  nvhat  the 
Secretary  has  determined  to  be  the 
"other  applicable  law"  with  which  the 
FMPs  must  be  found  consistent  under 
section  304(a)(1)(B)  of  the  Magnuson 
Act  Further,  the  status  of  the 
(^wrational  Guidelines  remains 
unchanged.  The  Federal  Regbter 
requires  specific  "adopt  by  reference" 
language  when  the  intent  is  to  adopt  the 
contents  of  another  document  as  part  of 
a  regulation:  that  language  is  not 
included  here. 

Part  605 — Guidelines  for  Council 
Operations/ Administration  Subpart  B — 
Operations 

Section  60S.  1    Purpose  and  Scope 

14.  Comment  Several  of  the  Councils 
wanted  to  clarify  further  that  this 
section  is  actually  guidelines  by  adding 
"which  do  not  have  the  effect  of  law"  to 
this  section. 

Response:  No  change  was  made. 
NOAA  has  attempted  throughout  this 
document  to  make  it  clear  which  parts 
have  regulatory  effect  and  which  do  not 
and  the  relation  of  eacl.  to  the  other.  The 
definition  of  "guidelines"  in  Part  600  is 
the  key:  guidelines  are  intended  to 
provide  an  indication  of  future  policy  or 
conduct  as  an  aid  to  decisionmaking. 
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The  Part  605  guidelines  summarize 
Secretarial  interpretations  that  will  be 
applied  under  the  appropriate  statutory 
and  regulatory  authorities. 

Section  601.13    Planning 

15.  Comment  Section  605.13(b) 
describes  the  data  collection  program 
authorized  under  the  Magnuson  Act 
Councils  want  to  limit  the  niunber  of 
days  the  Secretary  may  take  to  inform 
the  Councils  of  the  reason(s)  for 
disapproving  a  data  collection  plan  to  60 
days. 

Response:  NOAA  agrees  and  the 
language  has  been  modified. 

Section  605. 15    Establishment  of 
Management  Measures 

16.  Comment  Section  605.15(b)(3)  sets 
forth  guidance  to  assist  in  the 
development  of  workable  management 
measures.  Councils  stated  a  need  to 
require,  upon  request  written  comments 
from  NOAA  and  the  Coast  Guard  within 
60  days  pertaining  to  the  feasibility  and 
cost  of  enforcement  and  vessel  safety. 

Response:  NOAA  and  the  Coast 
Guard  both  agree  to  respond  to  Council 
requests  for  this  information  within  60 
days,  and  the  language  has  been 
modified  accordingly. 

605  Subpart  C — Administration 

Section  605.23(d)  highlighU  the 
functions  of  the  advisory  groups  and 
specifically  defines  advisory  group 
involvement  in  the  fishery  management 
planning  and  development  process,  as 
per  Pub.  L  99-659.  This  section,  in 
combination  with  Part  605,  Subpart  B. 
suggests  an  operational  structure  that 
responds  to  recommendations  from  both 
commissioned  studies  and  describes  a 
process  whereby  issues  can  be 
identified  and  resolved  and  available 
expertise  called  upon  on  a  continuing 
basis,  including  relevant  NOAA  offices. 
State  and  academic  scientists,  advisory 
groups,  planning  teams,  and  others  as 
appropriate. 

Section  605.24    Council  Meetings  and 
Hearings 

17.  Comment  One  commenter 
objected  to  the  requirement  in 

S  605.24(a)(2)  that  timely  public  notice  of 
each  regular  or  emergency  meeting  be 
published  in  local  newspapers,  on  the 
grounds  that  other  notification  methods 
are  more  effective  and  cheaper. 

Response:  No  change  was  made.  The 
requirement  is  statutory. 

18.  Comment  Section  605.24(a)(3)(i) 
calls  for  a  Council  vote  on  applications 
for  foreign  fishing.  Councils  could,  and 
some  do,  by  majority  vote,  delegate  to 
the  Executive  Director  or  Chairman  the 

'  authority  to  submit  the  Council's 


comments  on  categories  of  foreign 
fishing  apphcations  to  the  Secretary. 
Response.-  NOAA  concurs  with  the 
Council  practice  and  deleted  the 
requirement  for  a  vote  on  this  matter. 

19.  Comment  Some  Councils 
questioned  the  prohibition  of  proxy 
voting  as  it  might  apply  to  Council 
member  designees. 

Response:  NOAA  changed  the 
language  in  S  605.24(a)(3)  to  clarify  that 
voting  by  proxy  is  permitted  by  o^icial 
designees  as  specified  in  S  605.23(b). 

20.  Comment  Councils  object  on 
grounds  of  feasibility,  to  the  requirement 
that  a  minority  report  be  submitted  at 
the  same  time  as  that  of  the  majority 
when  submitting  any  issue  to  the 
Secretary. 

Response:  NOAA  believes  it 
reasonable  to  change  "must"  to 
"should"  in  S  605.24(a)(3)(iv).  with  the 
understanding  that  Councils  amend  their 
SOPPs  to  include  a  time  limit,  as 
indicated  in  S  605.21. 

Section  605.25    Employment  Practices 

Section  605.25  establishes  guideline 
standards  to  be  implemented  in  each 
Council's  SOPP,  for  staffing,  recruitment 
details,  personnel  actions,  salary  and 
wage  administration,  benefits,  and 
travel  reimbursement 

21.  Comment  Some  Councils  wanted 
to  limit  required  budget  justifications  for 
positions  to  new  positions  only. 

Response:  No  change  was  made. 
NOAA  believes  that  Councils  should  be 
subject  to  the  same  budget  justification 
procedures  as  all  Federal  entities 
receiving  Federal  funds. 

22.  Comment  Some  Councils 
questioned  the  prohibition  against 
contracting  with  experts  and 
consultants  for  the  provision  of  services 
on  a  continuing  basis;  others  continue  to 
be  opposed  to  the  requirement  that 
Councils  notify  the  NOAA  Office  of 
General  Counsel  before  seeking  outside 
legal  advice. 

Response:  The  NOAA  Office  of 
General  Counsel  determined  in  1978  that 
Councils  could  contract  for  the  provision 
of  outside  legal  services,  subject  to  the 
Secretary's  control  over  funding.  This  is 
implemented  through  the  requirement 
that  Councils  notify  the  NOAA  Office  of 
General  Coimsel  before  seeking  outside 
legal  advice,  and  that  contracts  not  be 
entered  into  the  for  provision  of  legal 
services  on  a  continuing  basis.  Through 
an  editing  oversight  this  prohibition 
was  extended  to  all  outside  experts  and 
consultants.  The  language  has  been 
clarified  to  permit  contracting  for  all 
outside  experts  and  consultants,  other 
than  for  the  provision  of  legal  services, 
on  a  continuing  basis. 


23.  Comment  Several  Councils 
expressed  concern  regarding  the 
provision  prohibiting  lump  sum 
payments  for  unused  sick  leave  upon 
retirement  since  they  do  not  have  a 
defined  benefit  pension  plan  based  upon 
years  of  employment  and  average  salary 
which  would  allow  unused  sick  leave  to 
be  credited  upon  retirement  as 
additional  time  woriied. 

Response:  The  language  was  modified 
in  S  605.25(g)(2]  to  accommodate  this 
concern  through  permitting  a  deposit  to 
be  made  to  an  employee's  retirement 
fund  for  unused  sick  leave  up  to  a 
maximum  number  of  days  and 
contribution  per  day  established  by  the 
Council  as  set  forth  in  its  SOPP. 

24.  Comment  Councils  were 
concerned  that  with  the  rising  cost  of 
health  benefits,  the  restriction  of 
employee  benefits  to  20  percent  of  gross 
salary  would  work  a  hardship. 

Response:  No  change  was  made.  If  it 
becomes  necessary  to  exceed  the  20- 
percent  limit.  Council  submission  of  a 
higher  amount  would  be  considered  on 
an  individual  basis  at  the  time  of  NOAA 
review  and  approval  of  a  Council's 
budget. 

25.  Comment  Councils  expressed 
strong  feelings  about  inequities  of  travel 
reimbursement  they  believe  that  the 
same  per  diem  rates  and  other 
reimbursement  allowances  should  apply 
to  CoiuiciL  SSC  and  AP  members  as 
Council  staff,  members  of  plan  teams, 
and  NMFS  employees. 

Response:  The  distinction  In  travel 
reimbursement  that  the  Councils  object 
to  was  set  up  in  the  statute.  Sections  30^ 
(d)  and  (0(7)  of  the  Magnuson  Act 
provide  that  the  voting  members  of  the 
Councils,  certain  non-voting  members, 
and  members  of  advisory  groups 
established  under  section  302(g)  shall  be 
reimbursed  for  their  actual  expenses. 
Othera  traveling  on  Council  business 
must  use  the  government-wide  system 
established  pursuant  to  5  U.S.C  5702 
and  5703.  The  reason  for  this  distinction 
is  not  clear,  but  the  interpretation  is 
supported  in  the  legislative  history.  It  is 
clear  that  during  its  deliberations. 
Congress  differentiated  between  "actual 
expenses"  and  those  expenses 
allowable  under  5  U.S.C.  5702  and  5703 
and  consciously  selected  those  Council 
officials  who  would  be  entitled  to  the 
former  and  those  who  would  be  entitled 
to  the  latter. 

26.  Comment  Some  Councils  objected 
to  the  provision  restricting  payment  of 
non-NOAA  team  members  to  travel 
expenses  without  other  compensation. 

Response:  No  change  was  made. 
Compensation  is  limited  to  appointed 
Council  members  under  the  Magnuson 
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Act.  This  does  not  prohibit  Councils 
from  contracting  for  special  services. 

Section  805.26    Financial  Management 

Section  605.26  sets  out  the  cooperative 
agreement  requirements  and  details 
relevant  portions  of  Office  of 
Management  and  Budget  (OMB)  Circular 
A-tlO  governing  financial  manageraent 
systems,  procurement,  property  and 
space  management  and  financial 
reporting.  It  establishes  audit  schedules 
and  criteria  for  programmatic  funding. 

27.  Comment  Councils  objected  to 
listing  all  contemplated  equipment 
purchases  over  SSOO  in  their  budget 
submission. 

Response:  This  provision  was  deleted. 
Goveminent-«vide  regulations  covering 
procurement  procedures  and  dollar 
amounts  for  itemizing  equipment 
purchases  are  in  he  process  of  revision. 

28.  Comment-  One  Council  objected  to 
the  requirement  for  a  monthly  statement 
of  income/expenses. 

Response:  No  change  was  made.  The 
provisions  of  S  e05.28(aKl)(ii)  describing 
a  minimum  Council  accounting  system 
represent  a  liberalization  of  previous 
regulations. 

Section  eo&27    Recordkeeping 

Section  605.27  addresses  the 
requirements  for  FMP  administrative 
records.  Privacy  Act  records,  and 
Freedom  of  Information  Act  requests. 

In  summary,  the  proposed 
regulations/guidehnes  have  been' 
directed  to  providing  uniform  standards 
and  guidelines  which  clarify  the  system 
and  strengthen  accountability  at  both 
the  administrative  and  programmatic 
levels. 

Classifkatioa 

The  Under  Secretary  of  Coofflerce  for 
Oceans  and  Atmosphere  has  determined 
that  this  rule  is  not  ■  "major"  rale  hw^W 
E.O.  12291  requiring  ■  regulatory  impact 
analysis.  It  prescribes  agency  policies 
and  procedures  and  will  have  no 
economic  impact  on  the  public  until 
specific  management  decisions 
contained  within  specific  FMPs  are 
made:  until  a  given  FMP  is  developed 
there  is  no  basis  for  evaluating  the 
consequences  of  these  management 
decisions.  Economic  impact  on  small 
entities  is  addressed  at  a  later  date 
through  regulatory  flexibility  analyses 
for  individual  FMPs.  For  the  same 
reasons,  the  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
a  result  a  regulatory  flexibility  analysis 
was  not  prepared. 


This  rule  is  categorically  excluded 
firom  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10(5)(cM3)(i).  Section  801.37. 
pubbshed  previously  at  53  FR  39303.  sets 
forth  a  coUection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act  and  approved  by  the 
Office  of  Management  and  Budget  under 
Control  No.  0648-0192. 

Public  reporting  burden  for  this 
collection  is  estimated  to  be  one-half 
hour  per  response,  including  the  time  for 
reviewing  irutnictions.  searching 
existing  data  sources,  gadiering  and 
maintaining  the  data  needed,  and 
completing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  induding 
suggestions  for  reducing  this  burden  to 
Richard  Roberts,  NOAA  Clearance 
Officer,  6010  Executive  Blvd..  Rockville. 
MD  20852  and  to  the  Office  of 
Management  and  Budget  Information 
and  Regulatory  Affairs  Paperwork 
Reduction  Project  0648-O192. 
Washington.  DC  20503. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612.  and  is 
issued  in  compliance  iwith  E.0. 12291. 

List  of  Subjects 

SOCFRPartdOO 

Fisheries. 
50  CFR  Part  601 

Advisory  groups.  Fisheries. 
50CFRPart604 

Fisheries.  Law. 

50CFRPart60S 

Adminiatrative  practice  and 
procedure.  Fisheries. 

Dated  laauary  3,  IBM. 
lamas  W.  Biennan. 

Assistant  Administrator  for  Fisherie*. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Parts  60a  604.  and  605 
are  added,  and  Part  601  is  revised  as 
foUowR 

PART  600-STYLE  QUIOE 

Sec. 

eoai    Definitions. 
eoOJ    Word  Usage. 
aoo.3    AbbreviatioiM. 
Authority:  16  U.S.C  1801  et  seq. 


S60ai 

The  terms  used  in  these  regulations/ 
guidelines  (SO  CFR  Parts  600,  601,  604. 
and  605)  have  the  meanings  that  are 


prescribed  in  section  3  of  the  Magnuson 
Act.  16  U.S.C.  1802.  In  addition,  the 
following  definitions  apply: 

Advisory  group — means  a  Scientific 
and  Statistical  Committee  (SSC)  or 
Advisory  Panel  (AP)  established  by  a 
Council  under  the  Magnuson  Act 

Allocation — means  direct  and 
deliberate  distribution  of  the 
opportunity  to  participate  in  a  fishery 
among  identifiable,  discrete  user  groups 
or  individuals. 

Assistant  Administrator — means  the 
Assistant  Administrator  for  Fisheries. 
National  Oceanic  and  Atmospheric 
Administration  or  a  designee. 

Ce/?/er— means  one  of  the  National 
Marine  Fisheries  Service  (NMFS)  major 
research  centers  that  supervise  the 
operations  of  approximately  25  fishery 
science  laboratories  throughout  the 
United  States. 

CONFIDENTIAL  as  a  national 
security  classification — means 
information  officially  classified  as 
CONFIDENTIAL  because  unauthorized 
disclosure  reasonably  could  be  expected 
to  cause  damage  to  the  national  security. 

Confidential  statistics — means: 

(a)  Any  information/data/statistics 
prohibited  from  disclosure  by  statute. 
As  used  in  the  Magnuson  Act  it 
describes  information/data/statistics 
submitted  as  a  requirement  of  a  PMP  or 
FMP.  the  disclosure  of  which  would 
directly  or  indirectly  identify  the 
submitter  or  the  submitter's  business:  or 

(b)  Any  information/data/statistics 
identifiable  with  any  submitter  collected 
under  a  pledge  of  confidentiaUty.  Such  a 
pledge  is  used  to  obtain  voluntary 
cooperation  of  submitters  and  prevent 
inadvertent  disdoaure  of  business 
confidential  trade  secret  or  proprietary 
infonnation. 

Council— mean*  one  of  ei^t  Regional 
Fishery  Management  Councils 
estabhshed  under  the  Magnuson  Act: 
New  England.  Mid-Atlantic  South 
Atlantic.  Caribbeaa  Gulf  of  Mexico, 
Pacific.  North  Pacific.  Western  Pacific 

Exclusive  economic  zone  (EEZJ— 
means  the  zone  established  by 
Presidential  Proclamation  5030. 3  CFR 
Part  22  (1983  Comp.).  and  is  that  area 
adjacent  to  the  United  States  which, 
except  where  modified  to  accommodate 
international  boundaries,  encompasses 
all  waters  from  the  seaward  boundary 
of  each  of  the  coastal  States  to  a  line  on 
which  each  point  is  200  nautical  miles 
from  the  baseUne  from  which  the 
territorial  sea  of  the  United  States  is 
measured. 

Fishery  management — means  the 
system  used  to  conserve  and  allocate 
the  fishery  resource — Including  research 
and  data  collection:  specification  of 
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objections  and  management  measures: 
establishment,  enforcement  and 
evaluation  of  regulations. 

Fishery  management  plan  (FMP} — 
means  a  document  that  contains  a 
systematic  description  of  a  given  fishery 
and  the  objectives  and  management 
measures  for  the  fishery.  Required  and 
discretionary  contents  appear  in  section 
303  of  the  Magnuson  Act.  Guidelines  for 
contents  of  an  FMP  appear  in  the  NMFS 
Operational  Guidelines:  Fishery 
Management  Plan  Process.  Phase  II, 
1988. 

Fishery  management  unit  (FMU) — 
means  a  fishery  or  that  portion  of  a 
fishery  identified  in  an  FMP  relevant  to 
the  FMFs  management  objectives.  The 
choice  of  an  FMU  depends  on  the  focus 
of  the  FMP's  objectives,  and  may  be 
organized  around  biological,  geographic, 
economic,  technical,  social,  or  ecological 
perspectives. 

Grants  Officer — means  the  NOAA 
official  who  signs,  on  behalf  of  the 
government,  the  cooperative  agreement 
providing  funds  to  the  Council. 

Guidelines — means  an  indication  or 
outline  of  future  policy  or  conduct. 

Highly  migratory  species — means  the 
species  of  tuna  which  in  the  course  of 
their  life  cycle  spawn  and  migrate  over 
great  distances  of  the  ocean,  including, 
but  not  limited  to: 

Albacore,  Thunnus  alalungar, 

Bigeye  tuna,  Thunnus  obesus; 

Bluefin  tuna,  Thunnus  thynnus: 

Southern  bluefin  tuna,  Thunnus 
maccoyii; 

Yellowfin  tuna,  Thunnus  albacares; 
and 

Skipjack  tuna,  Euthynnus  pelamis. 

Industry — means  both  recreational 
and  commercial  fishing,  and  includes 
the  harvesting,  processing,  and 
marketing  sectors. 

Information,  data,  and  statistics  are 
used  interchangeably.  (See  definition  of 
"confidential  statistics".) 

Magnuson  Act — means  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  etseq.) 

Management  measure(s) — means  one 
or  more  technique(8)  through  which  the 
objectives  for  a  given  fishery  are 
achieved;  a  management  measure 
embodied  in  a  regulation  has  the  force 
of  law. 

Plan  Team — means  a  Council  working 
group  selected  from  agencies, 
institutions,  and  organizations  having  a 
role  in  the  research  and/or  management 
of  fisheries,  whose  primary  purpose  is  to 
assist  the  Council  in  the  preparation 
and/or  review  of  FMPs,  amendments, 
and  supporting  documents  for  the 
Council,  and/or  SSC  and  AP. 

Region — mean  one  of  five  NMFS 
Regiimal  Offices  responsible  for 


administering  the  management  and 
development  of  marine  resources  in  the 
United  States  in  their  respective 
geographical  regions. 

Regional  Director  (RD} — means  the 
director  of  a  NMFS  Regional  Office  or  a 
designee.  Regional  Directors  serve  on 
the  various  Councils,  as  specified  by 
S  605.33.  RDs  may  arrange  for  the 
administrative  services  offered  by  the 
EKDC  Regional  Administrative  Support 
Centers. 

Secretary — means  the  Secretary  of 
Commerce  or  a  designee. 

Stock  assessment — means  the  process 
of  collecting  and  analyzing  biological 
and  statistical  information  to  determine 
the  changes  in  the  abundance  of  fishery 
stocks  in  response  to  fishing,  and.  to  the 
extent  possible,  to  predict  future  trends 
of  stock  abundance.  Stock  assessments 
are  based  on  resource  surveys; 
knowledge  of  the  habitat  requirements, 
life  history,  and  behavior  of  the  species; 
the  use  of  environmental  indices  to 
determine  impacts  on  stocks;  and  catch 
statistics.  Stock  assessments  are  used  as 
a  basis  to  "assess  and  specify  the 
present  and  probable  future  condition  of 
a  fishery,"  (as  is  required  by  the 
Magnuson  Act),  and  are  summarized  in 
the  Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  or  similar  document 

Stock  Assessment  and  Fishery 
Evaluation  (SAFE/ — means  a  document 
or  set  of  documents  that  provides 
Councils  with  a  summary  of  the  most 
recent  biological  condition  of  species  in 
a  fishery  management  unit,  and  the 
social  and  economic  condition  of  the 
recreational  and  commercial  fishing 
industries  and  the  fish  processing 
industries.  It  summarizes,  on  a  periodic 
basis,  the  best  available  scientific 
information  concerning  the  past, 
present,  and  possible  future  condition  of 
the  stocks  and  fisheries  being  managed 
under  Federal  regulation. 

Under  Secretary — means  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere,  who  is  Administrator  of 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA),  or  a  designee. 

S  600.2    Word  usage. 

(a)  Must  is  used,  instead  of  "shall",  to 
denote  an  obligation  to  act;  it  is  used 
primarily  when  referring  to  requirements 
of  the  Magnuson  Act  the  logical 
extension  thereof,  or  of  other  applicable 
law. 

(b)  Shall  is  used  only  when  quoting 
statutory  language  directly,  to  avoid 
confusion  with  the  future  tense. 

(c)  Should  is  used  to  indicate  that  an 
action  or  consideration  is  strongly 
recommended  to  fulfill  the  Secretary's 
interpretation  of  the  Magnuson  Act  and 


is  a  factor  reviewers  will  look  for  in 
evaluating  a  SOPP  or  FMP. 

(d)  May  is  used  in  a  permissive  sense. 

(e)  May  not  is  proscriptive:  it  has  the 
same  force  as  must  not. 

(f)  Will  is  used  descriptively,  as 
distinguished  from  denoting  an 
obligation  to  act  or  the  future  tense. 

(g)  Could  is  used  when  giving 
examples,  in  a  hypothetical,  permissive 
sense. 

(h)  Can  is  used  to  mean  "is  able  to"  as 
distinguished  from  "may." 

§600.3    Abbreviation*. 

(a)  Fishery  management  terms. 
ABC — acceptable  biological  catch 
DAH — estimated  domestic  annual 

harvest 
DAP — estimated  domestic  annual 

processing. 
EEZ— exclusive  economic  zone 
FMP — fishery  management  plan 
FMU — fishery  management  unit 
)VP — joint  venture  processing 
MSY — maximum  sustainable  yield 
OY^optimum  yield 
PMP — preliminary  fishery 

management  plan 
TAG— total  allowable  catch 
TALFF— total  allowable  level  of 

foreign  fishing 

(b)  Legislation. 

APA — Administrative  Procedure  Act 
CZMA  Casta)  Zone  Management  Act 
ESA — ^Endangered  Species  Act 
FOIA — Freedom  of  Information  Act 
MFCMA — Magnuson  Fishery 

Conservation  and  Management  Act 
MMPA— Marine  Mammal  Protection 

Act 
MPRSA— Marine  Protection, 

Research,  and  Sanctuaries  Act 
NEPA— National  Environmental 

Policy  Act 
PA — Privacy  Act 
PRA — Paperwork  Reduction  Act 
RF A— Regulatory  Flexibility  Act 

(c)  Federal  agencies. 

CEQ — Council  on  Environmental 
Quality 

DOC — Department  of  Commerce 

DOI — Department  of  the  Interior 

DOS— Department  of  State 

EPA— Environmental  Protection 
Agency 

FWS— Fish  and  Wildlife  Agency 

GSA — General  Services 
Administration 

NMFS — National  Marine  Fisheries 
Service 

NOAA — National  Oceanic  and 
Atmospheric  Administration 

OMB — Office  of  Management  and 
Budget 

SBA — Small  Business  Administration 

USCG— United  States  Coast  Guard 
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PART  601-ltEQK)NAL  FISHERY 
MANAQEMCHT  COUNCILS 

Subpart  A— QMMral 

Sec. 

601  1     Purpose  and  acope. 

601.11  Intercouncil  boundarf««. 

601.12  Intercouncil  fiaheHet. 

Subpart  C—UnNorm  Standard*  for 
Organintion,  PraeUoaai  and  PiucaOuraa 

60121     Purpose. 

601.22  Council  statement  of  organization, 
practices,  and  procedures. 

601.23  Empioymenl  practices. 

601.24  Budgeting,  funding,  and  accounting. 

601 .25  Support  services. 
601.2B    Other  applicable  law. 

601.27    Protection  of  confidentiality  af 
statistics. 

Subpart  D    Mambaf  ihlp 

601.31  Purpose. 

GOl  .32  Terms  of  Council  mwnbers. 

601.33  Appointments. 

601.34  Oatti  of  oFfke. 

601.35  Rules  of  condttct 

601.36  Removal. 

601.37  Financial  disclosure. 
601.36  Security  investigations  and 

clearances. 
601 J9    Council  member  compensation. 
Autfaocity:  te  U.S.C  1801  et  saq. 

Subpart  A— Qanarai 


$601.1    Purpoaaandi 

(a)  This  part  goveiru  Xtte  furisdiction, 
organization,  practices,  and  procedures 
of  the  eight  Regional  Fishery 
Management  Councils  (Councils) 
established  by  the  Magnuson  Fishery 
Conservation  and  Management  Act  as 
amended  (Magnuson  Act).  16  U.S.C 
1801  et  seq.  The  Councils  are  institutions 
created  by  Federal  law,  whose  actions 
must  conform  to  the  uniform  standards 
established  by  the  Secretary  of 
Commerce  in  this  part 

(b)  The  dennitions.  word  usage,  and 
abbreviations  set  forth  in  Part  600  apply 
within  this  part 

Subpart  B—Boundariea 


§601.11    Intareoundii 

(a)  New  England  and  Mid-Atlantic 
Councils.  The  boundary  begins  at  the 
intersection  point  of  Connecticut  Rhode 
Island,  and  New  York  at  41*18*16.249"  N. 
latitude  and  71*5r28.47r'  W.  longitude 
and  proceeds  south  37*  2Z3Z75"  E.  to 
the  point  of  intersection  with  the 
outward  boundary  of  the  exclusive 
economic  zone  (EEZ)  as  specified  in  the 
Magnuson  Act 

(b)  Mid- Atlantic  and  South  Atlantic 
Councils.  The  boundary  begins  at  the 
seaward  boundary  between  the  States 
of  Virginte  and  North  Carolina,  and 


proceeds  due  east  to  the  point  of 
intersection  with  the  outward  boundary 
of  the  EEZ  as  specified  in  the  Magnuson 
Act. 

(c)  South  Atlantic  and  Gulf  (^Mexico 
Councils.  The  boundary  coincides  with 
the  line  of  demarcation  between  the 
Atlantic  Ocean  and  the  Gulf  of  Mexico, 
which  begins  at  the  intersection  of  the 
outer  boundary  of  the  EEZ,  as  specified 
in  the  Magnuson  Act,  and  83*00"  W. 
longitude,  proceeds  northward  along 
that  meridian  to  24*35'  N.  latitude,  (near 
the  Dry  Tortugas  Islands),  thence 
eastward  along  that  parallel,  throu^ 
Rebecca  Shoal  and  the  Quicksand 
Shoal,  to  the  Marquessas  Keys,  and  then 
through  the  Florida  Keys  to  the 
mainland  at  the  eastern  end  of  Florida 
Bay,  the  line  so  running  that  the  narrow 
waters  within  the  Dry  Tortugas  Islands, 
the  Marquessas  Keys  and  the  Florida 
Keys,  and  between  the  Florida  Keys  and 
the  mainland,  are  within  the  Gulf  of 
Mexica 

f  601.12    IntarcouncC  flabarlaa. 

If  any  fishery  extends  beyond  tfaa 
geographical  area  of  authority  of  any 
one  CoonciL  the  Secretary  may — 

(a)  Designate  a  single  Council  to 
prepare  tfaa  PMP  for  such  fishery  and 
any  amendments  to  such  FMP,  in 
consultation  with  the  other  Councils 
concerned;  or 

(b)  Require  that  the  FMP  and  any 
amendments  be  prepared  fointly  by  all 
the  Councils  concerned. 

(1)  A  Jointly  prepared  FMP  or 
amendment  must  be  adopted  by  a 
maiority  of  the  voting  members,  present 
and  voting,  of  each  participating 
Council.  Different  conservation  and 
management  measures  may  be 
developed  for  specific  geographic  areas, 
but  the  FMP  should  address  the  entire 
geographic  range  of  the  Btock(s). 

(2)  In  the  case  of  joint  FMP  or 
amendment  preparation,  one  Council 
will  be  designated  as  the 
"administrative  lead."  The 
"administrative  lead"  Council  is 
responsible  for  the  preparation  of  the 
FMP  or  any  amendments  and  other 
required  documents  for  submission  to 
the  Secretary. 

(3)  None  of  the  Councils  involved  in 
joint  preparation  may  withdraw  without 
Secretarial  approval.  If  Councils  cannot 
agree  on  approach  or  management 
measures  within  a  reasonable  period  of 
time,  the  Secretary  may  designate  a 
single  Council  to  prepare  the  FMP  or 
may  issue  the  FMP  under  Secretarial 
authority. 


soDparr  w*~uiMiUf  in 
OfginiMtiow,  PracUcM, 
Procdfluras 


for 


S  601.21    Purpoaa. 

Section  302(fK6)  of  the  Magnuson  Act 
16  U.S.C  1852(0(6).  requires  each 
Council  to  determine  its  own 
organization,  practices,  and  procedures 
for  carrying  out  its  functions  in 
accordance  with  such  uniform  standards 
as  are  prescribed  by  the  Secretary.  This 
subpart  provides  these  luiform 
standards. 

9601.22   Cound  Statantant  of 


(a)  Councils  are  required  to  pubiiah 
and  make  available  to  the  public  a 
Statement  of  Organization.  Practices, 
and  Procedures  (SOn>)  in  accordance 
with  such  uniform  staxidards  as  are 
prescribed  by  the  Secretary.  The 
purpose  of  the  SOE>P  is  to  infoaa  the 
public  how  the  Council  operates  within 
tha  framework  of  the  Secretary's 
uniform  standards. 

(b)  Accordingly,  within  180  days  of 
the  elective  date  of  these  regulations, 
Councils  must  prepare  and  submit  for 
Secretarial  review  and  approval 
amendments  to  their  current  SOPPs 
which  are  consistent  with  the  guidelines 
in  Part  605,  statutory  requirements  of  the 
Magnuson  Act,  and  other  applicable 
law.  Upon  approval  of  a  Coimcil's  SOPP 
amendment  by  the  Secretary,  a  Notice 
of  Availability  will  be  published  in  the 
Federal  Register,  including  an  address 
where  the  public  may  tvrita  to  request 
copies. 

(c)  Councils  may  deviate,  where 
lawful,  from  the  guidelines  with 
appropriate  supporting  rationale,  and 
Secretarial  approval  of  each  amendment 
to  a  SOn>  would  constitute  approval  of 
any  such  deviations  for  that  particular 
Council. 


{601,23 

Council  members  (except  for  Federal 
government  officials)  and  staff  are  not 
Federal  employees  subject  to  Office  of 
Personnel  Management  (OPM) 
regulations.  Council  staffing  practices 
are  set  forth  in  each  Council's  Statement 
of  Operating  Practices  and  Procedures. 
(See  Part  605  for  guidelines  concerning 
Council  personnel  matters  and 
standards.) 

1601.24    Budgatino,  fundhig,  and 
accountiofl. 

Each  Council's  administrative 
operations  are  governed  by  the 
requirements  of  OMB  Circular  A-110 
(Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education. 
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Hospitals,  and  other  Nonprofit 
Organizations),  and  A-122  (Cost 
Principles  for  Nonprofit  Organizations), 
and  the  Council's  SOn>. 

S601.2S    Support  services. 

Section  302(f)(3]  of  the  Magnuson  Act 
directs  the  Secretary  to  provide  the 
Councils  with  administrative  and 
technical  support  services  necessary  for 
their  effective  functioning. 

(a)  Section  302(f)(4)  of  the  Magnuson 
Act  directs  the  Administrator  of  the 
General  Services  Administration  to 
furnish  each  Council  with  such  offices, 
equipment  supplies  and  services  as  he 
is  authorized  to  furnish  to  any  agency  or 
instrumentality  of  the  United  States. 

(b)  Section  302(0(2)  of  the  Magnuson 
Act  authorizes  all  Federal  agencies  to 
detail  personnel  on  a  reimbursable  basis 
to  the  Councils  after  consulting  with  the 
Assistant  Administrator. 

(c)  NOAA  regional  offices  are 
assigned  to  arrange  for  services  and 
support  to  each  Council  as  follows: 


Counca 

Sefvicing  fietd  unit 

NewEngtwd 

Mtd-Adwuic ._. 

Soolti  Atlanlic 

CaribtMan 

GuWot  Mexico _. 

Northeast  Region, 

NMFS 
Northeast  Regno. 

NIMFS 
Southeast  Region, 

NMFS 
Southeast  Region. 

NMFS 
Southeast  Region, 

P*C>SC 

NMFS 

NMFS 

Alaska  Region.  NMFS 
Southtvest  Region, 

htoftti  Pmdfftc.. 

Western  Pacific...  „ 

(d)  Transfer  of  funds  between  NMFS 
and  Councils.  Once  funds  are  provided 
to  the  Councils,  they  cannot  be 
transferred  from  a  Council  to  a  NMFS 
Center  or  Region,  or  any  other  Federal 
agency.  Councils  can  request  that 
NOAA  transfer  funds  identified  for 
Council  programmatic  activities  to 
NMFS'  Centers  or  Regional  Office*. 

(1)  Councils  may  not  reimburse,  or 
otherwise  pay  for,  NOAA  employees' 
travel,  per  diem,  or  other  expenses  to 
participate  in  Council  activities  unless 
such  reimbursement  or  payment  is 
approved  by  the  Assistant 
Administrator,  upon  a  Council's  request 
on  a  case-by-case  basis. 

(2)  Regional  Offices  or  Centers  may 
not  transfer  funds  to  the  Council,  or  in 
any  way  purchase  products,  services,  or 
supplies  directly  from  the  Councils.  Any 
transfer  of  funds  or  purchases  of  any 
type  must  be  made  through  NOAA,  with 
the  approval  of  the  Assistant 
Administrator,  to  secure  the  services  or 
goods  from  the  Councils. 


$601.26    Ottiar  appNcaMe  law. 

Under  section  303(a)(1)(C)  of  the 
Magnuson  Act,  an  FMP  must  be 
"consistent  with  the  national  standards, 
the  other  provisions  of  this  Act,  and  any 
other  applicable  law."  Part  604  sets  forth 
the  Secretary's  determination  and 
announcement  to  the  public  of  other  law 
that  is  considered  applicable  to  the 
fishery  management  process. 

$601.27    Protection  of  confidentiattty  of 
statistics. 

(a)  Each  Council  must  establish 
appropriate  procedures  applicable  to  it 
its  members,  and  employees,  and  to  its 
committees  and  advisory  panels  for 
ensuring  the  confidentiality  of  the 
statistics  that  may  be  submitted  to  it  by 
Federal  or  State  authorities,  and  may  be 
voluntarily  submitted  to  it  by  private 
persons;  including,  but  not  limited  to, 
procedures  for  the  restriction  of  Council 
member,  employee,  or  advisory  group 
access  and  the  prevention  of  conflicts  of 
interest  except  that  such  procedures 
must  be  consistent  with  procedures  of 
the  Secretary,  and.  in  the  case  of 
statistics  submitted  to  the  Council  by  a 
State,  the  confidentiality  laws  and 
regulations  of  that  State. 

(b)  NOAA  does  not  release  or  allow 
access  to  confidential  information  in  its 
possession  to  Council  members  and 
members  of  Council  advisory  groups. 
Council  staff  having  a  need  for  such 
information  is  granted  access,  provided 
that  the  Council  has  established 
procedures,  as  required  by  the 
Magnuson  Act  to  ensure  its 
confidentiality. 

Subpart  D    Mcntbership 

S601J1    Purpose. 

This  subpart  sets  forth  obligations 
under  law  and  Secretarial  policy  that 
affect  Council  members  individually.  It 
provides  information  for  the  public 
regarding  the  nomination  process, 
qualification  for  Council  membership, 
compensation,  and  conduct  while  in 
office. 

$601.32    Terms  Of  Cound  members. 

Voting  members  (other  than  principal 
State  officials,  the  RD.  or  their 
designees)  are  appointed  for  a  term  of 
three  years  and  may  be  reappointed.  An 
individual  appointed  to  fill  a  vacancy 
occurring  prior  to  the  expiration  of  any 
term  of  office  will  be  appointed  for  the 
remainder  of  that  term.  The  anniversary 
date  for  measuring  terms  of  membership 
is  August  11.  The  Secretary  may 
designate  a  term  of  appointment  shorter 
than  the  normal  three  years  if  necessary 
to  provide  for  balanced  expiration  of 
terms  of  office. 


$601.33    Appointments. 

The  following  procedures  govern  the 
nomination  and  appointment  of  Council 
members. 

(a)  Each  year,  the  term  of 
approximately  one-third  of  the 
appointed  members  of  each  Council 
expire.  New  members  will  be  appointed 
or  existing  members  reappointed  by  the 
Secretary  to  vacancies  from  lists  of 
nominees  submitted  by  March  15  of 
each  year  by  the  Governors  of  each 
constituent  State.  When  a  vacancy 
arises  prior  to  the  expiration  of  a 
member's  term,  the  Secretary  will  fill  the 
vacancy  for  the  remainder  of  the  term 
from  nominees  submitted  by  the 
appropriate  Govemor(s). 

(b)  Governors  must  submit  the  names 
of  three  nominees  for  each  applicable 
vacancy. 

(c)  The  Governors  are  responsible  for 
nominating  only  those  persons  who 
meet  the  qualification  requirements  of 
the  Magnuson  Act  they  must  provide       , 
appropriate  documentation  to  the 
Secretary  that  each  nomination  was 
made  in  consultation  «vith  commercial 
and  recreational  fishing  interests,  and 
each  nominee  is  knowledgeable  and 
experienced  in  one  or  more  of  the 
following  ways  related  to  the  fishery 
resources  of  the  geographical  area  of 
concern  to  the  Council: 

(1)  Harvesting,  processing,  or 
marketing  of  fish  or  fish  products: 

(2)  Promoting  fishing  for  pleasure, 
amusement  relaxation  or  consumption. 
This  may  include  operating  a 
recreational  fishing  business: 

(3)  As  former  or  current  officer  or 
leader  in  a  State,  regional,  or  national 
organization  made  up  of  representatives 
of  any  of  the  interests  described  in 

S  601.33(b)(1)  and  (2): 

(4)  Managing  and  conserving  natural 
resources,  including  at  least  one  year 
interacting  with  industry,  government 
bodies,  academic  institutions,  and 
public  agencies.  This  would  include 
experience  serving  as  a  member  of  a 
Council,  Advisory  Panel,  or  Scientific 
and  Statistical  Committee. 

(5)  Representing  consumers  of  fish  or 
fish  products  through  participation  in 
local.  State,  or  national  organizations,  or 
performing  other  activities  specifically 
related  to  the  education  and/or 
protection  of  the  consumer  of  marine 
resources. 

(6)  Teaching,  journalism,  writing,  or 
researching  matters  related  to  fisheries, 
fishery  management  and  fishery 
resource  conservation.  Such  experience 
includes  both  natural  and  social 
sciences. 

(7)  Consulting  or  legal  experience  in 
areas  directly  related  to  fisheries 
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resource  management,  conservation,  or 
'  use,  including  interacting  with  officials 
of  local.  State,  or  Federal  agencies. 

(d)  To  assist  in  identifyiil|  necessary 
qualifications,  each  nominee  should 
furnish  to  the  appropriate  Governor's 
office  a  current  resume  or  equivalent, 
describing  career  history — with 
particular  attention  to  experience 
related  to  the  above  criteria.  Nominees 
may  provide  such  information  in  any 
format  they  wish.  Career  and 
educational  history  information  sent  to 
the  Governors  should  also  be  sent  to  the 
Office  of  Fisheries  Conservation  and 
Management. 

(e)  If  the  Secretary  determines  that 
any  nominee  is  not  qualified,  the 
Secretary  will  notify  the  appropriate 
Governor  of  that  determination.  The 
Governor  may  then  submit  a  revised  list 
or  resubmit  the  original  list  with  an 
additional  explanation  of  the 
qualifications  of  the  nominee  in 
question.  The  Secretary  reserves  the 
right  to  determine  whether  nominees  are 
qualified. 

(f)  There  are  two  categories  of  seats  to 
which  voting  members  are  appointed: 
••obligatory"  and  "at-large". 

(1)  Each  constituent  State  has  one 
obligatory  seat.  When  the  term  of  a 
State's  obligatory  member  is  expiring,  or 
that  seat  becomes  vacant  before  the 
expiration  of  its  term,  the  Governor  of 
that  State  must  submit  the  names  of  at 
least  three  qualified  individuals  to  fill 
that  seat  In  order  to  fill  a  State's 
obligatory  seat,  the  Secretary  may  select 
from  any  of  the  nominees  for  such 
obligatory  seat  and  for  any  at-large  seat 
submitted  by  the  Governor  of  that  State. 

(2)  When  the  term  of  an  at-large 
member  is  expiring  or  that  seat  becomes 
vacant  before  the  expiration  of  its  term, 
the  Governor  of  all  constituent  States 
must  submit  the  names  of  at  least  three 
qualified  individuals  to  fill  that  seat  In 
order  to  fill  an  at-large  seat,  the 
Secretary  may  select  from  the  nominees 
for  that  seat  submitted  by  the  Governors 
of  the  constituent  States.  When  the 
terms  of  both  an  obligatory  member  and 
an  at-large  member  expires  the  same 
year,  the  Governor  of  the  State  holding 
the  expiring  obligatory  seat  may 
indicate  that  remaining  nominees  for  an 
obligatory  seat  may  be  considered  for 
an  at-large  seat 

(g)  If  a  Governor  fails  to  submit  a  list 
of  qualified  nominees  within  the  time 
allotted,  then  new  at-large  members  will 
be  appointed  from  the  list  of  nominees 
submitted  by  Governors  of  other 
constituent  States  and  the  Slate's 
obligatory  seat  will  remain  vacant  until 
three  qualified  nominations  are  received 
and  acted  upon  by  the  Secretary. 


(h)  The  Secretary  must  ensure  a  fair 
apportionment  on  a  rotating  or  other 
basis,  of  the  active  participants  (or  their 
representatives)  involved  in  the  fisheries 
under  Council  jurisdiction.  Further,  the 
Secretary  must  take  action  to  ensure,  to 
the  extent  practicable,  that  those 
persons  dependent  for  their  livelihood 
upon  the  fisheries  within  Council 
jurisdiction  are  fairly  represented  as 
voting  members. 

{601.34    Oathofofftoa. 

As  trustees  of  the  Nation's  fishery 
resources,  all  voting  members  must  take 
an  oath  specified  by  the  Secretary  as 

follows:  L ,  as  a 

duly  appointed  member  of  a  Regional 
Fishery  Management  Council 
established  under  the  Magnuson  Fishery 
Conservation  and  Management  Act, 
hereby  promise  to  conserve  and  manage 
the  living  marine  resources  of  the  United 
States  of  America  by  carrying  out  the 
business  of  the  Council  for  the  greatest 
overall  benefit  of  the  Nation.  I  recognize 
my  responsibility  to  serve  as  a 
knowledgeable  and  experienced  trustee 
of  the  Nation's  marine  fisheries 
resources,  being  careful  to  balance 
competing  private  or  regional  interests, 
and  always  aware  and  protective  of  the 
public  interest  in  those  resources.  I 
commit  myself  to  uphold  the  provisions, 
standards,  and  requirements  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law.  and  shall  conduct  myself  at  all 
times  according  to  the  rules  of  conduct 
prescribed  by  the  Secretary  of 
Conunerce.  'This  oath  is  freely  given  and 
without  mental  reservation  or  purpose 
of  evasion. 

1601.38    Rules  of  conduct 

(a)  Council  members,  as  Federal 
o^iceholders,  and  Council  employees 
are  subject  to  most  Federal  criminal 
statutes  covering  bribery,  conflict-of- 
interest,  disclosure  of  confidential 
information,  and  lobbying  with 
appropriated  funds.  In  particular,  the 
following  provisions  apply: 

(1)  18  U.S.C.  201— prohibiU  offer  or 
acceptance  of  anything  of  value  to 
influence  any  official  act: 

(2)  18  U.S.C  203,  205— prohibiU 
officials  from  representing  anyone 
before  a  Federal  court  or  agency  in  a 
matter  involving  a  specific  party  in 
which  the  United  States  has  a  direct  and 
substantial  interest  and  in  which  the 
official  has  worked  personally  and 
substantially. 

(3)  18  U.S.C  207— prohibits  a  former 
official  from  representing  others  before 

a  Federal  agency  concerning  a  particular 
matter  involving  specific  parties  in 
whjch  the  official  particifuted 


personally  and  substantially  as  a 
Federal  official  or  which  was  under  the 
person's  official  responsibility. 

(4)  18  U.S.C.  206— prohibits  official 
acts  in  a  matter  in  which  the  official  has 
a  personal  financial  interest  This 
prohibition  does  not  apply  to  a  financial 
interest  of  a  Council  voting  member  or 
Executive  Director  if  the  official  obtains 
a  waiver  under  18  U.S.C.  208(b).  or  if  the 
financial  interest  is  in  a  harvesting, 
processing,  or  marketing  activity  that 
has  been  disclosed  in  a  report  filed 
under  S  601.37. 

(5)  18  U.S.C.  20»-prohibits  an  official 
from  receiving  compensation  for 
performing  Federal  duties  from  a  source 
other  than  the  United  States 
Government.  This  restriction  does  not 
apply  to  an  official  who  has  served  for 
130  days  or  less  in  a  3e5-day  period. 

(6)  18  U.S.C.  2ia  211— prohibit  offer  or 
acceptance  of  value  to  procure 
appointment  to  public  office. 

(7)  18  U.S.C  1905— prohibite 
disclosure  of  trade  secrets  or 
confidential  commercial  information 
except  as  provided  by  law. 

(8)  18  U.S.C.  1913— prohibits  use  of 
appropriated  funds  to  influence  a 
member  of  Congress  to  favor  or  oppose 
any  legislation  or  appropriation. 
However,  this  prohibition  does  not 
apply  when  responding  to  a  request 
from  a  member  of  Congress  or  a 
Congressional  Committee.  Personal 
communications  of  a  Council  member  or 
employee  at  his  own  expense  that  are 
identified  as  such  are  not  prohibited. 

(b)  The  Councils  are  responsible  for 
maintaining  high  standards  of  ethical 
conduct  among  themselves,  their  staffs, 
and  their  advisory  groups.  In  addition  to 
abiding  by  the  applicable  Federal 
conflict  of  interest  statutes,  both 
members  and  employees  of  the  Councils 
must  comply  with  the  following 
standards  of  conduct 

(1)  No  employee  of  a  Council  may  use 
his  or  her  official  authority  or  influence 
derived  bom  his  or  her  position  with  the 
Council  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  election 
to  or  a  nomination  for  any  national. 
State,  county,  or  municipal  elective 
office. 

(2)  No  employee  of  a  Council  may  be 
deprived  of  employment  position,  work, 
compensation,  or  benefit  provided  for  or 
made  possible  by  the  Magnuson  Act  on 
account  of  any  political  activity  or  lack 
of  such  activity  in  support  of  or  in 
opposition  to  any  candidate  or  any 
political  party  in  any  national.  State, 
county,  or  municipal  election,  or  on 
account  of  his  or  her  political  affiliation. 

(3)  No  Council  member  or  employee 
may  pay.  or  offer,  or  promise,  or  solicit, 
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or  receive  from  any  person,  firm,  or 
corporation,  a  contribution  of  money  or 
anything  of  value  in  consideration  of 
either  support  or  the  use  of  influence  or 
the  promise  of  support,  or  influence  in 
obtaining  for  any  person,  any  appointive 
office,  place  or  employment  under  the 
Council. 

"(4)  No  employee  of  a  Council  may 
have  a  direct  or  indirect  financial 
interest  that  conflicts  with  the  fair  and 
impartial  conduct  of  his  or  her  Council 
duties.  However,  an  Executive  Director 
may  retain  a  financial  interest  in 
harvesting,  processing  or  marketing 
activities,  and  participate  in  matters  of 
general  public  concern  on  the  Council 
which  might  affect  that  interest,  if  that 
interest  has  been  disclosed  in  a  report 
filed  under  S  601.37. 

(5)  No  Council  member,  employee  of  a 
Council,  or  member  of  a  Council 
advisory  group  may  use  or  allow  the 
use,  for  other  than  official  purposes,  of 
information  obtained  through  or  in 
connection  with  his  or  her  Council 
employment  that  has  not  been  made 
available  to  the  general  public. 

(6)  No  Council  member  or  employee  of 
the  Council  may  engage  in  criminal, 
infamous,  dishonest,  notoriously 
immoral  or  disgraceful  conduct. 

(7)  No  Council  member  or  employee  of 
the  Council  may  use  Council  property  on 
other  than  official  business.  Such 
property  must  be  protected  and 
preserved  from  improper  or  deleterious 
operation  or  use. 

(8)  No  Council  member  may 
participate — 

(i)  Personally  and  substantially  as  a 
member  through  decision,  approval, 
disapproval,  recommendation,  the 
rendering  of  advice,  investigation,  or 
otherwise  in  a  particular  matter 
primarily  of  individual  concern,  such  as 
a  contract  in  which  he  or  she  has  a 
financial  interest  or 

(ii)  In  any  matter  of  general  public 
concern  which  is  likely  to  have  a  direct 
and  predictable  effect  on  a  member's 
financial  interest  unless  that  interest  is 
in  harvesting,  processing,  or  marketing 
activities  and  has  been  disclosed  in  a 
report  filed  under  S  601.37.  For  purposes 
of  this  subsection,  the  member's 
financial  interest  includes  that  of  the 
member's  spouse,  minor  child,  partner, 
organization  in  which  the  member  is 
serving  as  officer,  director,  trustee, 
partner  or  employee,  or  any  person  or 
organization  with  whom  the  member  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment 

S  601.36    RwnovaL 

The  Secretary  may  remove  for  cause 
any  Secretarially-appointed  member  of 
a  Council  in  accordance  with  section 


302(b)(5)  of  the  Magnuson  Act  wherein 
the  Council  concerned  first  recommends 
removal  by  not  less  than  two-thirds  of 
the  voting  members.  A  removal 
recommendation  of  a  Council  must  be  in 
writing  and  accompanied  by  a  statement 
of  the  reasons  upon  which  the 
recommendation  is  based. 

S  601.37    FInaneial  dteckMure. 

(a)  The  Magnuson  Act  requires  the 
disclosure  by  Council  nominees,  voting 
members  appointed  to  the  Council  by 
the  Secretary,  and  Executive  Directors 
of  any  financial  interest  of  the  reporting 
individual  in  any  harvesting,  processing, 
or  marketing  activity  that  is  being,  or 
will  be,  undertaken  within  any  fishery 
under  the  jurisdiction  of  the  individual's 
Council  or  of  any  such  financial  interest 
of  the  reporting  individual's  spouse, 
minor  child,  partner,  or  any  organization 
(other  than  the  Council)  in  which  that 
individual  is  serving  as  an  officer, 
director,  trustee,  partner,  or  employee. 
The  information  required  to  be  reported 
must  be  disclosed  on  NOAA  Form  88- 
195,  "Statement  of  Financial  Interests 
for  Use  by  Voting  Members.  Nominees 
and  Executive  Directors  of  Regional 
Fishery  Management  Councils,"  or  such 
other  form  as  the  Secretary,  or  designee, 
may  prescribe.  The  report  must  be  filed 
by  nominees  for  Secretarial  appointment 
before  the  date  of  appointment  as 
prescribed  by  the  Secretary.  Voting 
members  appointed  by  the  Secretary 
and  Executive  Directors  must  file  the 
report  with  the  Executive  Director  of  the 
appropriate  Council  prior  to  taking 
office.  Individuals  must  update  the  form 
at  any  time  a  reportable  financial 
interest  is  acquired  or  the  financial 
interests  are  otherwise  substantially 
changed.  The  information  required  to  be 
submitted  will  be  kept  on  file,  and  made 
available  for  public  inspection  at 
reasonable  hours  at  the  Council  offices. 
A  copy  of  the  form  may  be  obtained 
fi^m  the  appropriate  Regional  Office. 

(b)  The  provisions  of  18  U.S.C.  208  do 
not  apply  to  an  individual  who  has  filed 
a  financial  report  under  this  section 
regarding  an  interest  that  has  been 
reported. 

S  601 J8    Security  Investigations  and 
clearances. 

(a)  Access  to  security  classified 
material  is  governed  by  security 
regulations  and  procedures  issued 
pursuant  to  E.0. 12356,  3  CFR  166  (1982 
Comp.).  No  person  may  have  access  to 
classified  information  unless  that  person 
has  obtained  a  security  clearance  and  it 
has  been  determined  that  access  is 
necessary  for  the  performance  of  that 
person's  official  duties.  Detailed 
procedures  governing  applications  for, 


and  the  issuance  of,  security  clearances 
are  set  forth  in  Department 
Administrative  Order  (DAO)  207-1,  and 
the  DOC  Personnel  Security  Manual. 
The  authority  having  custody  of  the 
classified  information  determines 
whether  the  requester  has  a  need  to 
know  the  information  in  the 
performance  of  the  requester's  official 
duties.  Access  to  information  classified 
as  CONFIDENTIAL  or  SECRET,  which 
is  normally  sufficient  for  Council 
purposes,  requires  clearance  at  the 
noncritical-sensitive  level. 

(b)  All  Council  members,  staff,  and 
members  of  advisory  groups  are 
individually  required  to  protect 
classified  information  and  may  be 
subject  to  sanctions  if  they  vioh^te  E.O. 
12356. 18  U.S.C  793,  794.  or  952,  or  the 
National  Security  Act  (50  US.C  401  et 
seq.] 

(c)  Security  clearances  are  required 
for  Executive  Directors,  and,  prior  to 
appointment,  for  all  Council  nominees. 
Other  staff  and  advisory  group  members 
may  be  required  to  obtain  clearances  at 
the  Council's  discretion.  Those  who 
have  not  been  cleared  may  not 
participate  in  meetings*  or  portions  of 
meetings,  closed  for  reasons  of  national 
security,  or  have  access  to  any  classified 
information. 

(d)  Any  person  required  to  obtain  a 
clearance  must  initiate  the  process  by 
submitting: 

(1)  An  FBI  fingerprint  card  (FD-258). 
and 

(2)  A  Standard  Form  85,  "Data  for 
Nonsensitive  or  Noncritical-Sensitive 
Position." 

Form  FD-258  is  the  standard  fingerprint 
card  used  by  the  FBI.  Fingerprints  are 
not  maintained  on  file  with  the  FBI  but 
are  destroyed  once  the  criminal  history 
check  has  been  completed.  Individuals 
may  have  their  fingerprints  taken  at 
their  local  police  department  or  at  the 
personnel/sectuity  office  of  any  Federal 
agency  willing  to  provide  the  service. 
"The  Standard  Form  85  is  a  multi-use 
biographical  form  developed  by  the 
Office  of  Personnel  Management. 
Instructions  on  how  to  complete  and 
submit  the  forms  will  be  provided  when 
the  forms  are  distributed. 

(e)  The  security  clearance  is  valid  for 
five  (5)  years. 

(f)  Individuals  who  are  renominated 
and  who  have  not  undergone  security 
processing  within  the  five-year  period 
will  be  required  to  submit  a  new 
processing  package,  including  finger- 
prints. 

(g)  If  a  security  clearance  is  granted,  it 
will  become  effective  only  upon  receipt 
by  the  DOC  Office  of  Security  of  any 
necessary  Non-Disclosure  Agreement 
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lawfully  required  by  the  National 
Security  Council  or  other  lawful 
Directive  in  accordance  «vith  its  terms. 

(h)  After  notification  of  appointment, 
new  Council  members  should  submit 
any  lawfully  required  Non-Disclosure 
A^^ement  to  the  Office  of  Fisheries 
Conservation  and  Management  through 
the  RDs  as  quickly  as  possible. 

(i)  All  other  individuals  are 
encouraged  to  submit  any  lawfully 
required  Non-Disclosure  Agreement 
simultaneously  with  the  SF-85  and  FD- 
258  to  expedite  final  clearances. 

(j)  Councils  should  maintain  adequate 
records  to  determine  when  to  initiate 
renewal  requests  as  clearances  expire.  It 
will  be  the  responsibility  of  Council 
sta^s  to  request  (through  the  Office  of 
Fisheries  Conservation  and 
Management),  as  appropriate: 

(1)  initial  and  renewal  security 
clearances  for  State  designees/ 
alternates,  and  all  members  of  advisory 
groups  (SSC  AP,  team  members,  etc); 
and 

(2)  Initial  and  renewal  security 
clearances  for  Council  staff. 

(k)  Security  clearances  for  U.S.  Fish 
and  Wildlife  Service.  U.S.  Coast  Guard. 
U.S.  Department  of  Slate,  and  Marine 
Fisheries  Commission  non-voting 
members  are  obtained  by  the  respective 
agencies.  However,  Council  staffs  are 
advised  to  verify  periodically  that  these 
members  have  valid  clearances  in  effect. 

9601.39    Counctwmber coiwpwiMHoa 

(a)  The  voting  members  of  each 
Council  who  are  not  employed  by  the 
Federal  Government  or  any  State  or 
local  government  (that  is.  anyone  who 
does  not  receive  compensation  from  any 
such  government  for  the  period  when 
performing  duties  as  a  Council  member) 
receives  compensation  at  the  daily  rate 
for  a  GS-18  in  the  General  Schedule 
when  engaged  in  the  actual  performance 
of  duties  as  assigned  by  the  Chairman  of 
the  Council  Actual  performance  of 
duties,  for  the  purposes  of 
compensation,  may  include  travel  time. 

(b)  Effective  September  1. 1991,  all 
Council  members  whose  eligibility  for 
compensation  has  been  established  in 
accordance  with  NOAA  guidehnes  will 
be  paid  on  a  contract  basis  without 
deductions  being  made  for  Social 
Security  or  Federal  and  State  income 
taxes.  Until  that  time,  such  deductions 
may  be  made  at  the  Councils*  option.  A 
report  of  compensation  will  be  furnished 
each  year  as  required  by  the  Internal 
Revenue  Service.  Such  compensation 
may  be  paid  on  a  full  day's  basis 
whether  in  excess  of  eight  hours  a  day 
or  less  than  eight  hours  a  day.  The  time 
is  compensable  where  the  individual 
member  is  required  to  expend  a 


significant  private  effort  which 
substantially  disrupts  the  daily  routine 
to  the  extent  that  a  work  day  is  lost  to 
the  member.  "Homework"  time  in 
preparation  for  formal  Council  meetings 
is  not  compensable.  State  officials  may 
be  compensated  at  the  GS-18  level  if 
they  can  document  they  are  on  leave 
without  pay  (LWOP).  (LWOP  does  not 
include  annual  leave,  holidays,  or 
weekends.) 

(c)  Non-government  Council  members 
receive  compensation  for 

(1)  Days  spent  in  actual  attendance  at 
a  meeting  of  the  Council  or  )ointly  with 
another  Council. 

(2)  Travel  on  the  day  preceding  or 
following  a  scheduled  meeting  that 
precluded  the  member  from  conducting 
his  normal  business  on  the  day  in 
question. 

(3)  Meetings  of  standing  conunittees  of 
the  Council  if  approved  in  advance  by 
the  Chair. 

(4)  Individual  member  meeting  with 
scientific  and  technical  advisors  when 
approved  in  advance  by  the  Chair  and  a 
substantial  portion  of  any  day  is  needed. 

(5)  Conducting  or  attending  hearings 
when  authorized  in  advance  by  the 
Chair. 

(6)  Other  meetings  involving  Council 
business  when  approved  in  advance  by 
the  Chair. 

(d)  The  Coimcil  Chair  must  submit  to 
the  Regional  Office  annually  a  report  of 
Council  member  compensation 
authorized.  This  report  shall  identify,  for 
each  member,  amount  paid,  dates,  and 
location  and  purpose  of  meetings 
attended. 

PART  604— OTHER  APPLICABLE  LAW 

Sec. 

604.1  Purpose  and  scope. 

604.2  Categories. 

604.3  Administrative  operations  and 
employment  practices. 

604.4  The  decision  process. 

604.5  Uses  of  oceans  and  coastline. 

Audiority:  16  U.&C  1801  el  acq. 

§604.1    PurpoM  and  acop*. 

(a)  This  part  sets  forth  abbreviated 
summaries  of  other  law  applicable  to 
the  FMP  process.  (Regulations  or  agency 
directives  specific  to  each  law  apply.) 

(b)  Definitions.  The  definitions,  word 
usage,  and  abbreviations  set  forth  in 
Part  600  apply  «vithin  this  part. 


and  their  operations  are  grouped,  for 
ease  of  description,  into  three  general 
categories:  those  dealing  with 
administrative  operations  and 
employment  practices;  those  dealing 
with  the  fishery  management  decision 
process:  and  those  dealing  with  other 
uses  of  the  oceans  and  coastline.  More 
detailed  guidance  is  cited  throughout 
this  part  and  also  appears  in  the  NMFS 
Operational  Guidelines. 

WM.4    MiiiMiuirauve  openmons  ana 
•mptoymenti 


§604.2 

Section  304(a)(1)(B)  of  the  Magnuson 
Act,  16  U.S.C  1854(a)(1)(B),  requires  that 
each  FMP  or  amendment  be  reviewed 
for  consistency  with  the  national 
stQndarda,  the  other  provisions  of  the 
Magnuson  Act  and  other  applicable  law. 
The  list  of  laws  a^ecting  the  Councils 


Statutes  in  this  category  apply,  in  part 
to  Council  staff,  Council  members,  and 
members  of  Council  advisory  groups. 
These  statutes  include  the  Federal  Tort 
Claims  Act  28  U.S.C.  1291, 1346. 1402. 
2401,  2402.  2411,  2412,  2671-80;  the  Fair 
Labor  Standards  Act  29  U.S.C.  201:  the 
anti-lobbying  statute,  18  U.S.C.  1913;  the 
Trade  Secrets  Act  18  U.S.C.  1905;  Uie 
bribery  and  conflict  of  interest  statutes, 
18  U.S.C.  201,  203.  205,  207,  208,  209,  210. 
and  211;  Workmen's  Compensation,  5 
U.S.C.  6101  et  seq.:  and  Unemployment 
Compensation,  5  U.S.C  8501  et  seq. 
Applicability  of  these  statutes  is 
detailed  in  Part  601,  Subpart  D,  and  Part 
605,  Subpart  C. 

5 604.4    The  daciiian  ninf  ii 

This  category  of  laws  applies  to  the 
fishery  management  decision  process, 
and  requires  consideration  of 
environmental,  paperwork,  and/or 
economic  and  social  impacts,  or 
establishes  rules  of  procedure  for  public 
participation  or  access.  These  statutes 
include  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  551-553;  the 
National  Environmental  Policy  Act 
(NEPA).  42  U.S.C  4321;  the  Paperwork 
Reduction  Act  (PRA),  49  U.S.C  3501; 
and  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601.  Procedures  under 
these  statutes  and  under  Executive 
Orders  (EO.)  12291, 12612.  and  12630  are 
described  as  follows: 

(a)  Administrative  Procedure  Act 
(APA).  Sections  of  the  APA  (5  USC  551- 
553)  establish  procedural  requirements 
applicable  to  decisionmaking  of  Federal 
agencies.  The  purpose  is  to  ensure 
public  access  to  the  rulemaking  process, 
protect  the  rights  of  individuals  under 
the  Privacy  Act  and  make  available  to 
the  public  information  requested  under 
the  Freedom  of  Information  Act  The 
effect  on  the  Magnuson  Act  process  is: 
to  require  a  minimum  15-  to  30-day 
public  comment  period  for  proposed 
rules  and  a  30-day  delayed  effectiveness 
date  for  final  rules,  with  justification 
possible  for  waiving  or  shortening  both: 
to  require  the  Council  to  maintain 
security  of  personal  records  of  Council 
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members,  employees,  consultants  under 
contract,  and  advisory  group  members: 
and  to  require  NOAA  to  respond  to 
requests  for  information  under  specified 
criteria  for  denial  and  time  hmits. 
Required  procedures  under  these 
statutes  are  detailed  in  SS  605.25  and 
605,27. 

(b)  E.0. 12291.  This  Executive  Order 
(E.O.)  applies  to  the  proposal,  issuance, 
and  review  of  rules,  and  the 
development  of  legislative  proposals 
concerning  regulations.  The  E.O. 
requires  that  regulatory  objectives  and 
priorities  be  established  with  the  aim  of 
maximizing  net  benefits  to  society;  rules 
be  developed  with  a  cost/benefit 
approach  when  possible;  the  chosen 
regulatory  approach  or  alternative  be 
the  one  with  the  least  net  cost  to  society; 
regulatory  action  not  be  undertaken 
unless  the  potential  benefits  outweigh 
the  potential  costs  to  society;  and 
administrative  decisions  be  based  on 
adequate  information  concerning  the 
need  for  and  consequences  of  the 
proposed  government  action.  The  E.O. 
also  requires  that  a  semi-annual 
regulatory  agenda  be  prepared.  The 
effect  on  the  Magnuson  Act  process  is  to 
require  all  rules  to  be  reviewed  by  OMB 
unless  covered  by  specific  exemption, 
and  to  require  a  Regulatory  Impact 
Analysis  if  the  rule  is  "major".  A  prior 
determination  is  made  by  the  Secretary 
or  his  designee  as  to  whether  the  rule  is 
major  or  nonmajor  and  whether  the  rule 
complies  with  the  above  requirements 
based  on  a  Regulatory  Impact  Review. 

(c)  National  Environmental  Policy  Act 
(NEPA).  NEPA  requires  that  the  effects 
of  Federal  activities  on  the  enviroiunent 
be  assessed.  NEPA's  purpose  is  to 
ensure  that  Federal  officials  weigh  and 
give  appropriate  consideration  in  policy 
formulation  decisionmaking,  and 
administrative  actions  to  environmental 
values  and  ecological,  economic  and 
social  benefits  and  costs  and  that  the 
public  is  provided  adequate  opportimity 
to  review  and  comment  on  the  impact  of 
major  Federal  actions.  NEPA  requires 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  major  Federal 
actions  that  significantiy  affect  the 
quality  of  the  human  environment. 
NEPA's  e^ect  on  the  Magnuson  Act 
process  is  that  a  draft  EIS.  or 
environmental  assessment  for  a  finding 
of  no  signiflcant  impact  must  be 
prepared.  NEPA  procedures  are  detailed 
in  NOAA  Directives  Manual  (NDM)  02- 
10. 

(d)  Paperwork  Reduction  Act  (PRA). 
The  PRA  requires  agencies  to  minimize 
paperwork  and  reporting  burdens 
whenever  collecting  information  from 
the  public.  PRA's  effect  on  the 


Magnuson  Act  process  is  that  if  an  FMP 
requires  any  form  of  information 
collection  fiom  the  public,  that 
collection  must  receive  OMB  approval. 
To  obtain  OMB  approval,  a  written 
justification  must  be  submitted.  In 
addition,  formal  Council  input  is  needed 
each  Spring  when  the  overall  NMFS 
information  collection  budget  request  is 
formulated  for  submission  to  OMB. 
Procedures  under  the  PRA  are  detailed 
in  NDM  50-11. 

(e)  Regulatory  Flexibility  Act  (RFA). 
The  RFA  establishes  the  principle  that 
where  Federal  regulation  is  necessary, 
the  regulation  should  be  tailored  to  the 
regulated  entity's  size  and  capacity  to 
bear  the  regulatory  burden.  RFA's  effect 
on  the  Magnuson  Act  process  is  to 
require  a  determination  of  whether  a 
proposed  rule  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  affirmative,  initial, 
and  final  regulatory  flexibility  analyses 
must  be  prepared  to  accompany  the 
proposed  and  final  rules  respectively.  If 
the  determination  is  negative,  the  DOC 
General  Counsel  so  certifies  to  the  Small 
Business  Administration.  These 
analyses  must  consider  the  benefits  and 
costs  of  compliance,  with  particular 
emphasis  on  the  efiects  of  the  rule  on 
the  competitive  position,  cash  flow  and 
liquidity,  and  ability  of  the  small  entity 
to  remain  in  the  market  The  RFA  also 
requires  a  projection  of  reporting  and 
record-keeping  requirements. 

(f)  KO.  1261Z  This  E.O.  requires 
Executive  departments  and  agencies,  in 
formulating  and  implementing  policies 
that  have  federalism  imphcations 
(including  proposed  regulations),  to  be 
guided  by  federalism  principles  and 
criteria.  Federalism  principles  and 
criteria  involve  close  consultation  with 
the  States  in  any  actions  which  have 
substantial  direct  effects  on  the  States 
or  on  the  distribution  of  power  and 
responsibility  between  and  among  the 
levels  of  government  The  Secretary  or 
his  designee  determines  which  proposed 
policies  have  sufficient  implications  to 
warrant  preparation  of  a  Federalism 
Assessment  The  efiect  on  the 
Magnuson  Act  process  is  to  require  the 
Councils  to  identify  federalism  issues 
before  submitting  management 
programs  to  the  Secretary  for  approval. 
Any  principal  State  official  opposed  to 
adoption  of  an  FMP  or  amendment  may 
file  a  dissenting  report  explaining  the 
nature  of  the  State's  objection  and  its 
relation  to  the  policies  of  the  executive 
order.  (See  §  605.24(a)(3)(iv).) 

(g)  E.O.  22i3a  This  E.O.  requires  that 
each  Federal  agency  prepare  a  Takings 
Implication  Assessment  (TIA)  for  any  of 


its  administrative,  regulatory,  and 
legislative  policies  and  actions  that 
affect  or  may  affect  the  use  or  value  of 
any  real  or  personal  private  property. 
These  policies  include  regulations  that 
propose  or  implement  licensing  or 
permitting  requirements,  conditions,  or 
restrictions  otherwise  imposed  by  an 
agency  on  the  use  of  private  property, 
and  actions  relating  to,  or  causing  the 
physical  occupancy  or  invasion  of, 
private  property.  EXX  is  developing 
procedures  to  implement  the 
requirements  of  this  E.O.;  these 
regulations  will  be  appropriately 
amended  to  implement  the  DOC 
procedures  when  they  t>ecome 
available. 

f604.S    UM«ofoo««wandcoMtHM^ 

This  category  of  laws  also  applies  to 
the  fishery  management  process,  and 
deals  with  the  competing  uses  of  the 
ocean,  the  protection  of  certain  living 
marine  resources  and  their  habitats,  and 
the  management  of  the  nation's  coastal 
areas.  These  statutes  include  the 
Coastal  Zone  Management  Act  (CZMA). 
16  U.S.C  1451;  the  Endangered  Species 
Act  (ESA),  16  U.S.C.  1531;  Uie  Marine 
Mammal  Protection  Act  (MMPA),  16 
U.S.C  1361;  and  Title  III  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  (MPRSA).  16  U5.C  1431. 
Procedures  under  these  statutes  are 
described  as  follows: 

(a)  Coastal  Zone  Management  Act 
(CZMA).  The  principal  objective  of  the 
CZMA  is  to  encourage  and  assist  States 
in  developing  coastal  zone  management 
programs,  to  coordinate  State  activities, 
and  to  safeguard  the  regional  and 
national  interests  in  the  coastal  zone. 
Section  307(c)  of  the  CZMA  requires 
that  any  Federal  activify  directiy 
affecting  the  coastal  zone  of  a  State  be 
consistent  with  that  State's  approved 
coastal  zone  management  program  to 
the  maximum  extent  practicable. 
CZMA's  effect  on  the  Magnuson  Act 
process  is  to  require  determination  that 
an  FMP  has  no  direct  effect  on  the 
coastal  zone,  or  is  consistent  with  the 
State's  approved  coastal  zone 
management  program  to  the  maximum 
extent  practicable.  Procedures  under  the 
CZMA  are  detailed  in  15  CFR  Part  93a 

(b)  Endangered  Species  Act  (ESA). 
The  ESA  provides  for  the  conservation 
of  endangered  and  threatened  species  of 
fish  wildlife,  and  plants.  The  program  is 
administered  joinUy  by  the  Department 
of  Interior  (DOI).  which  generally  has 
jurisdiction  over  terrestrial  and 
freshwater  species,  and  the  Department 
of  Commerce  (DOC),  which  generally 
has  jurisdiction  over  marine  species. 
With  respect  to  endangered  or 
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threatened  sea  turtles.  DOC  has 
jurisdiction  while  the  turtles  are  in  the 
water  and  DOi  while  the  turtles  are  on 
land.  Conflicts  between  the  ESA  and 
Federal  actions  are  to  be  resolved  bjr  a 
consultation  process  between  the 
project  agency  and  EKX:  and/or  DOL  as 
appropriate.  ESA's  effect  on  the 
Magnuson  Act  process  is  to  require 
biologica]  assessment  and  consultation 
with  NMFS  or  the  Fish  and  Wildlife 
Service  (FWS)  if  an  FMP  or  amendment 
may  affect  endangered  or  threatened 
species  or  cause  destruction  or  adverse 
modincation  of  any  designated  critical 
habitat  The  consultation  must  conclude 
that  there  is  no  Ukelihood  of  jeopardy  to 
any  listed  species,  or,  if  jeopardy  exists, 
reasonable  and  prudent  alternatives 
approved  by  NMFS  or  FWS  must  b« 
adopted  before  the  FMP  can  be 
approved. 

(c)  Marine  Mamwa/  Protection  Act 
(MMPA).  The  MMPA  establishes  a 
moratorium  on  the  taking  of  nsarine 
mammals  and  a  ban  on  the  importatkm 
of  marine  manunai  products  with  certain 
exceptions.  Responsibility  is  divided 
between  EKX  (whales,  porpoises,  seals, 
and  aea  iioos)  and  DOI  (other  marine 
mammals)  to  issue  permits  and  to  waive 
the  moratorium  for  specified  purposes, 
including  iocideotal  takings  during 
commercial  fishing  operations.  The 
Magnuson  Act  amended  the  MX4PA  to 
extend  its  jurisdiction  to  the  EEZ. 
MMPA's  effect  on  the  Magnuson  Act 
process  is  that  if  the  FMP  has  an  effect 
on  the  marine  mammal  population, 
certain  inforaatioa  must  be  included  in 
the  Eia  and  die  FKff  should  indicate 
what  aathorizatioa  is  needed  for  any 
incidental  takingt. 

(d)  Marine  Frotectiun,  Reteareh  and 
Sanctuaries  Act  fMPRSA).  Title  III  of 
the  MPRSA  authorizes  the  Secretary  to 
designate  as  marine  sanctuaries  areas  of 
the  marine  environment  that  have  bean 
identified  as  havii^  special  national 
significance  due  to  their  resource  or 
human-use  values.  The  Marine 
Sanctuaries  Amendments  of  1964  amend 
this  Title  to  include,  as  consultative 
agencies  in  detetmiatng  whether  the 
proposal  meets  the  sanctuary 
designation  standards,  the  Councils 
affected  by  the  proposed  designation. 
The  Amendments  also  authorize  the 
Council  affected  to  prepare  draft 
regulations  for  the  Secretary's  approval 
consistent  with  the  Magraison  Act 
national  standards  and  the  goals  aatf 
objectives  of  the  proposed  designatioa. 
for  fishing  within  the  BBZ  as  it  OMy 
deera  necessary  te  iatpleasent  a 
proposed  designation. 


PART  eOS-CMOEUNES  FOR 
COUNCtL  OPERATIONS/ 
ADMINISTRATION 

Sutipsrt  A— General 


Purpose  and  scope.- 


Sec 

Subpart  B—Oper«tiont 

606.11  General 

605.12  Use  of  available  expertise. 

605.13  Planning. 

605.14  Fishery  management  objectives. 

605.15  Establishment  of  manage wiwit 
me 
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Practices,  and  Procedures. 

605.22  SOPP  checklist. 

605.23  CouncH  orgmtzation. 

605.24  CoMOcil  meetings  md  hearings. 

605.25  Employment  practices. 

605.26  Financial  manageoaent 

605.27  Reoordkeepii^ 

AyttHMffkj.  16  U.S.C  1601  et  ae^ 
Subpart  A— Qanaral 


960S.1    Purpoaeandi 

(a)  This  part  sets  forth  guidehnes  for 
the  development  of  fishery  management 
plans  and  for  the  organization,  practices, 
and  procedares  of  the  Councils. 

(bj  The  definitions,  word  usage,  and 
abbreviations  set  forth  in  Part  800  apply 
within  this  part 

Subpart  B— Operations 

S60S.11    QenerA 

The  primary  functions  of  each  Council 
are  to  develop,  monitor,  and  evaluate 
FMPs,  and  propose  amendments  and 
associated  regulations  for  each  fishery 
that  requires  conservation  and 
management  within  its  geographical 
area  of  authority.  The  following 
describes  the  Councils'  and  the 
Secretary's  roles  and  responsibilities 
and  sets  out  key  activities  necessary  to 
produce  FMPs,  amendments,  and  annual 
specifications  acceptable  for  review  by 
the  Secretary.  It  is  designed  to — 

(a)  Bring  to  bear  the  necessary 
expertise  on  all  aspects  of  the  process: 

(b)  Be  responsive  to  other  applicable 
law.  the  pubUc  interest,  and  shifts  in 
Council  priorities  and  objectives:  and 

(c)  Ensure  the  quality,  relevance, 
reliability,  and  independence  of  science 
in  Ae  management  process. 


»M&t2   Usaofi 

Councils  riraakl  use  all  available 
expertise  as  necessary  and  appropriate 
in  carrying  out  their  fmictions.  This 
includes  experts  within  NCAA,  at  State 
and  academic  institutions.  Scientific  and 
Statistical  Committees  (SSCs),  Advisory 
Panels  (APs),  plan  teams,  and/or  other 


working  groups  established  to  assist  in 
the  processes  described  below. 

fSOS.13    PiMiyno 

(a)  General.  Councils  must  establish 
procedures  for  identifying,  on  a 
continuing  basis,  fishery  management 
issues  and  needs.  The  procedures 
established  must  ensure  consideration 
of.  and  responsiveness  to,  the  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  report,  economic  and  social 
impact  analyses,  enforcement 
experience,  public  perceptions  and 
proposals,  management  priorities  and 
long-term  management  goals  and 
objectives.  In  its  planning  process,  the 
Councils  should  define  the  FMU. 
determine  the  need  for  management, 
identify  data  and  information  needs, 
examine  the  range  of  issues  to  be 
addressed,  propose  management 
objectives,  and  schedule  future  actitms. 

(b)  Data  Collection  Program  (DCP). 

(1)  The  Magnuson  Act  authorizes 
collection  of  information  and  data  which 
would  be  beneficial  in  determining 
whether  an  FMP  is  needed  for  a  fishery 
or  in  preparing  an  FMP.  Councils  may 
request  that  the  Secretary  implement  a 
DCP  for  a  fishery  which  would  provide 
the  types  of  information  and  data 
specified  by  the  Councils.  If  the  need  for 
data  is  justified  for  conser\'ation  and 
management  and  approved  by  OMB 
nnder  the  Paperwork  Reduction  Act,  the 
Secretary  will  approve  such  a  DCP  and 
issue  proposed  regulations  to  implement 
the  program  within  60  days  and 
establish  an  estimated  date  of 
availability  of  the  data.  If  the  Secretary 
determines  the  need  for  a  DCP  is  not 
justified,  tite  Council  must  be  informed 
ia  writing  of  the  reason(8)  for  the 
determination  within  60  days. 

(2)  NCAA  is  authorized  under  the 
Magnuson  Act  and  other  statutes  to 
collect  proprietary  or  confidential 
commercial  or  financial  information  and 
provide  nonconfidential  aggregations  of 
such  data  to  fulfill  a  Council's  request. 
Information  and  data  that  would 
disclose  proprietary  or  confidential 
commercial  or  financial  information 
regarding  individual  fishing  operators  or 
fish  processing  operations  would  not  be 
provided  to  the  Council  except  as 
provided  in  i  601.27  and  Part  603. 


I60S.14    nsHsry  wansgamsiU  o^ecttv— . 

Each  FMP  and  amendment  whether 
prepared  by  a  Council  or  by  the 
Secretary,  should  identify  what  the  FMP 
is  designed  to  achieve,  i.e.,  the 
management  objectives  to  be  attained  in 
regulating  the  fishery  under 
consideration.  (See  {  602.ia  national 
standard  guidelines,  which  sets  out  the 
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role  of  objectives  in  the  development 
and  review  process.) 

S  605. 1 5    EstabHshment  of  management 
maasures. 

(a)  The  council  develops  management 
measures  to  achieve  optimum  yield  (OY) 
and  tne  management  objectives  of  the 
Council.  The  Council  must  propose 
management  measures  that  are 
consistent  with  the  national  standards, 
other  sections  of  the  Magnuson  Act.  and 
other  applicable  law.  The  Council  must 
prepare  draft  regulations  that  implement 
the  management  measures  for 
submission  to  the  Secretary  with  the 
FMP  or  amendment.  Supporting 
documents  required  by  other  applicable 
law  (see  Part  604)  must  accompany  the 
Council  submission.  Procedural  details 
may  be  found  in  the  NMFS  Operational 
Guidelines. 

(b)  Prior  to  the  Council's  adoption  of 
the  management  measures: 

(1)  The  Council  must  prepare  an 
analysis  of  the  economic  and  social 
effects  of  alternate  management 
measures  and  their  efi^ectiveness  in 
achieving  the  objectives  in  the  FMP.  The 
analysis  must  discuss  the  need  for 
Federal  action,  and  the  benefits  and 
costs  of  each  alternative,  and  the  effects 
on  small  entities  and  fishery-dependent 
communities.  The  analysis  must  include 
a  conclusion  concerning  the  expected 
net  economic  and  social  benefits  to  be 
achieved  by  each  alternative 
management  measure  or  system.  To  the 
extent  such  net  benefits  cannot  be 
quantitative,  qualitative  estimates  must 
be  provided. 

(2)  The  SSC  must  advise  the  Council 
on  the  adequacy  of  all  support  analyses 
and  whether  they  are  based  on  the  best 
scientific  information  available,  and  on 
the  efficacy  of  proposed  management 
measures. 

(3)  NCAA  and  the  Coast  Guard,  upon 
request  of  a  Council,  must  provide 
written  comments  within  60  days 
pertaining  to  the  feasibility  and  cost  of 
alternatives  relative  to  enforcement  and 
on  vessel  safety  implications  of  the 
management  measures. 

(4)  The  Council  may  solicit  comment 
from  the  AP,  and  any  other  interested 
group  or  individual  concerning  the 
effects  and  probable  effectiveness  of  the 
proposed  alternatives. 

Sut>part  C— Administration 

S  605.21    Council  SUtement  of 
Oroantzation,  Practicea,  and  Procedurss 
(SOPP). 

Council  SOPPs  required  under  §  601.22 
must  at  a  minimum,  implement  the 
standards  outlined  below  in  this 
subpart.  As  appropriate,  these  sections 


may  be  incorporated  by  reference. 
Councils  should  also  include  in  their 
SOPPs  a  time  limit  within  which  they 
will  submit  a  minority  report  under 
5  605.24(a)(3)(iv);  specify  an  appropriate 
deposit,  if  applicable,  to  be  made  to  an 
employee's  retirement  fund  for  unused 
sick  leave  up  to  an  explicit  maximum 
number  of  days  and  contribution  per 
day;  and  implement  5  601.27  on 
protection  of  confidentiality  of  statistics. 
In  addition,  they  may  wish  to  include 
selected  regulatory  sections  from  Parts 
601  and  604.  as  circumstances  warrant. 

§605.22    SOPP  cttecklisL 

The  following  is  an  outline/checklist 
of  the  sections  in  Subpart  C  for  use  in 
developing  each  Council's  SOPP: 

§  605.23  Council  organization. 

(1)  Officers  and  terms  of  office. 

(b)  Designees. 

(c)  Designation  of  Regional  Directors. 

(d)  Advisory  groups. 

(e)  Working  groups. 

(f)  Committees. 

§  605.24  Council  meetings  and  hearings. 

(a)  Meetings. 

(1)  General. 

(2)  Notice. 

(3)  Conduct. 

(4)  Record. 

(5)  Closed  meetings. 

(6)  Frequency  and  duration. 

(7)  Location. 

(b)  Hearings. 

(1)  General. 

(2)  Notice, 

(3)  Conduct. 

(4)  Record. 

§  605.25  Employment  practices. 

(a)  Staffing. 

(b)  Experts/consultants, 
(cj  Details. 

(d)  Personnel  actions, 
(ej  Salary/wage. 

(f)  Recruitment. 

(g)  Leave. 

(h)  Employee  beneflts. 
(i)  Travel  reimbursement, 
(j)  Foreign  travel. 

§  605.26  Financial  management 

(a)  Cooperative  agreements. 

(b)  Procurement. 

(c)  Property  management 

(d)  Space  management. 

(e)  Accounting  system. 

(f)  Audits. 

(g)  Financial  reports. 

§  605.27  Recordkeeping. 

(a)  Administrative  records  of  FMPs. 

(b)  Disposition  of  records, 
(cj  Permanent  records, 
(d)  Privacy  Act. 

(ej  Freedom  of  Information  Act. 

S60S.23    Counci erganiialion. 

(a)  Officer  and  terms  of  office.  The 
Chair  must  be  elected  from  among  the 


voting  members  by  a  majority  vote  of 
the  voting  members  present  and  voting. 
The  term  of  office  for  the  Chair  may  not 
exceed  one  yean  however,  the  Chair 
may  be  eligible  for  re-election  as  set 
forth  in  the  Council's  SOPP.  The  Council 
may  establish  other  officers  as  deemed 
necessary  and  set  their  terms  of  office. 

(b)  Designees.  (1)  The  Magnuson  Act 
authorizes  only  the  principal  State 
officials,  the  Regional  Directors,  and  the 
nonvoting  members  to  designate 
individuals  to  attend  Council  meetings 
in  their  absence.  The  Chair  of  the 
Council  must  be  notified  in  writing,  in 
advance  of  any  meeting  at  which  a 
designee  will  initially  represent  the 
Council  member,  the  name,  address,  and 
position  of  the  individual  designated.  A 
designee  may  not  name  another 
designee.  However,  such  officials  may 
submit  to  the  Chair,  in  advance,  a  list  of 
several  individuals  who  may  act  as 
designee,  provided  that  the  list 
designates  who  would  serve  if  more 
than  one  designee  is  in  attendance. 

(2)  Reimbursement  of  travel  expenses 
to  any  meeting  must  be  limited  to  the 
member,  or,  in  the  case  of  the  absence  of 
the  member,  one  designee — in  any  case, 
one  person. 

(c)  Designation  of  Regional  Directors. 
The  Regional  Directors  serve  as  voting 
members,  on  the  Councils  as  follows: 


Coundi 

Ragmwl  tfredor 

NewEn^and _ 

Md-AUanlic : 

Soutti  ASaniic _ 

Cwjfatew 

GuHolMeidGo"   ..'~.__'Z" 

Nof9t  Pacific . 

WntmBtn  rWOIfC 

narww&m  iie^on 
nofwrnmrn  nagnn 
SouSie—t  Region 
Soulhosit  Region 
SouVtMSt  Region 
NorttMMtt/Somhwest 

Region  ' 
AtasfcaRe^on 
SoutfMest  Re^on 

■Ttie  Souttiwest  Regional  Orector  «  *m  NMFS 
spokesman  on  (he  Counol  and  votes  on  Senery 
matters  pnmariiy  or  exdusn^  oft  CaMom«.  The 
Norttnvest  Regnnal  Orector  •  the  spott«tman  and 
voles  on  lishery  matters  pnmanty  or  exdusMety  on 
Oregon  aiKl  Washmgloa 

(d)  Advisory  groups.  Each  Council 
must  establish  a  Scientific  and 
Statistical  Committee  (SSC)  and  may 
establish  such  other  Advisory  Panels 
(APs)  as  necessary  or  appropriate  to 
assist  it  in  carrying  out  its  functions. 
Size  is  discretionary  within  the 
resources  budgeted  to  the  particular 
Council.  Each  Council  must  specify 
procedures  in  its  SOPP  for  continuing 
involvement  of  its  advisory  groups  in  the 
development  of  amendment  of  FMPs. 
Procedures  for  appointing  members  of 
these  groups  should  also  be  specified  m 
the  SOPPs. 

(1)  Scientific  and  Statistical 
Committee  (SSCJ.  The  SSC  provides 
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expert  scientific  aad  ledinioil  advic*  to 
the  Council  on  Ik*  davebpment  of 
fishery  management  obiective*  and 
strategies,  the  sciendBc  iBfonnataon 
supporting  preparatioa  of  FMPs  the 
appropriateness  of  the  ABC  and  OY 
levels,  the  adequacy  of  tlie  regulatory 
analysis,  and  the  effectiveness  of  FMPs 
once  in  operation,  in  providing  this 
advice,  the  SSC  assists  the  Council  in 
identifying  the  need  for  research  aad 
data  collection  aad  the  scientific 
resources  available,  and  in  establishing 
criteria  for  framework  actions. 
Membership  must  be  multidiscipiiaaty. 
and  should  include  biological  and  social 
scientists  from  the  Federal  aad  State 
govemsoents.  and  private  scientific 
community  who  are  knowledgeable 
about  the  fisheries  to  be  managed. 
(2]  Adviaory  Panel  (AP).  The  AP 
provides  pra^natic  advice  froa 
individuals  most  affected  by.  or 
interested  in.  Council  matters  of  fishery 
management.  A  balanced  repreaeotation 
should  be  maintained  of  thow  who  are 
either  actually  engaged  in  harvesting, 
processing,  marketing,  or  consuming 
fish,  or  knowledgeable  and  interested  in 
the  conservation  and  management  of  the 
fisheries  within  the  Council's 
jurisdiction.  With  respect  to  each  FMP 
ar  amendment  under  consideratioa  by 
the  Council,  the  AP  should  provide 
advice  concerning  the  recommended 
OY,  the  management  measures  and 
allocations  under  consideratioa.  the 
supporting  documentation  to  any 
regulatory  actioa  management 
objectives,  and  any  other  subject  at 
required  by  the  Council 

(e)  Working  groups.  Fisheiy 
maaafement  planning  and  development 
of  FKfl*s  may  be  performed  by  various 
types  of  woridng  groups,  under  the 
direction  of  the  Council.  For  example, 
the  Council  may  establish  a  Plan  Teem 
to  assess  the  need  for  management 
assemble  information,  conduct  and 
evaluate  analyses,  evahiate  pttblic/ 
industry  proposals  and  comments,  and 
estimate  the  costs  of  plan  development 
implementation,  and  monitoring.  In 
addition.  Councils  may  Mae  ad  hoc 
groups  to  address  resource  user  t^nflirtf 
or  other  issues. 

(f)  Committees.  The  Council  may 
appoint  standing  and  ad  hoc  committees 
from  among  the  voting  and  nonvoting 
members  as  it  deems  necessary  for  the 
conduct  of  Council  business. 


IMS.M    Council 

In  fulfilling  the  Council's 
responsibilities  and  functions,  the 
Cotmdl  members  may  meet  in  plenary 
session,  in  working  groups,  or 
individually  to  hear  statements  in  order 
to  clarify  issues,  gather  information,  or 


make  decisions  regarding  material 
before  them.  To  provide  for  review  and 
decisiao  by  the  Secretary, 
recommendatians  of  each  of  llieee 
groups  most  be  documented  and 
available.  The  documentation  mmt 
include,  at  a  rainiraum.  a  statement  of 
the  problem,  recoounendations  for 
corrective  action,  likely  impact  on  the 
affected  resource,  and  likely  impact  on 
effected  naer  groups. 

(a)  Meetings — (1)  General  The 
Councils  meet  m  plenary  session  at  the 
call  of  the  Chair  or  upon  request  of  a 
majority  of  the  voting  members. 
Advisory  groups  may  meet  with  the 
approval  of  the  Chair.  Emergency 
meetings  may  be  held  at  the  call  of  the 
Chair  or  equivalent  presiding  officer. 

(2)  Notice.  With  respect  to  the  conduct 
of  business  at  meetings  of  a  Council, 
and  of  the  scientilk  and  statistical 
committee  and  advisory  panels  of  a 
Council,  timely  public  notice  of  each 
regular  meeting  and  each  emergency 
meeting,  including  the  time,  place,  and 
agenda  of  the  meeting,  must  be 
published  in  local  newspapers  in  the 
major  fishing  ports  of  the  Council's 
region  (and  in  other  major  fishing  ports 
having  a  direct  interest  in  the  affected 
fishery)  and  such  notice  may  be  ^ven 
by  such  other  means  as  will  result  in 
wide  publicity.  Tioiely  notice  of  eadh 
regular  meeting  must  also  be  published 
in  the  Federal  Register. 

(3)  Conduct  of  meetings.  {\)  All 
meetings  of  the  Council  advisory  and 
working  groups  must  be  open,  unless 
closed  in  accordance  with  paragraph 
(a)(5)  of  this  section.  Interested  persons 
will  be  permitted  to  present  oral  or 
written  statements  regarding  the  matters 
on  the  agenda  at  regular  meetings  of  the 
Council  within  reasonable  limits 
established  by  the  Chair.  A  vote  is 
required  for  Council  approval  or 
amendment  of  a  fishery  management 
plan  (including  any  proposed 
regulations),  a  Council  finding  that  an 
emergency  exists  involving  any  fishery, 
or  Council  comments  to  the  Secretary  on 
fishery  management  plans  developed  by 
the  Secretary. 

(ii)  A  majority  of  the  voting  members 
of  any  Council  constitutes  a  quorum  for 
Council  meetings,  but  one  or  more  such 
members  designated  by  the  Council  may 
hold  hearings. 

(iii)  Decisions  of  any  Council  are  by 
majority  vote  of  the  voting  members 
present  and  voting  (except  for  proposed 
removal  of  Council  members,  see 
S  601.36).  Voting  by  proxy  is  not 
permitted  except  as  allowed  under 
S  60S.23(b).  Aa  absteaUoa  does  not 
affect  the  unanimity  of  a  vote. 

(iv)  Voting  members  of  the  Council 
who  disagree  with  the  majority  on  any 


issue  to  be  submitted  to  the  Secretary, 
including  principal  Stale  officials  raising 
federalism  issues,  may  submit  a  written 
statement  of  their  reasons  for  dissent  If 
any  Council  member  elects  to  file  a 
minority  report,  it  should  be  submitted 
at  the  same  time  as  that  of  the  majority. 

(4)  Record,  (i)  Minutes  of  each 
meeting  must  be  kept  and  must  contain 
a  record  of  the  persons  present  an 
accurate  discription  of  matters 
discussed  and  conclusions  reached,  and 
copies  of  all  statements  filed. 

(ii)  Subject  to  the  procedures 
established  by  the  Coimcil  under 
S  601.27.  and  the  regulations  prescribed 
by  the  Secretary  under  Part  603  relating 
to  confidentiality,  the  administrative 
record  (including  minutes  required 
under  paragraph  (a)(4)(i)  of  this  section) 
of  each  meeting,  and  records  or  other 
documents  which  were  made  available 
to  or  prepared  for  or  by  the  Council, 
SSC,  or  APs  incident  to  the  meeting, 
must  be  available  for  public  inspection 
and  copying  at  a  single  location  in  the 
offices  of  the  Council 

(5)  Closed  meetings,  (i)  Each  Council 
SSC.  and  AP: 

(A)  Must  dose  any  meeting,  or  portion 
tbereot  that  concerns  matters  or 
information  that  bears  a  national 
security  classification:  and 

(B)  May  close  any  meeting,  or  portion 
thereoi  diat  concerns  matters  or 
information  tibat  pertains  to  unclassified 
national  security  matters,  employi"^"^ 
matters,  or  briefings  on  litigation  in 
which  the  Council  is  interested. 

(ii)  Closed  meetings  must  be 
announced  in  the  news  media. 

(6)  Frequency.  Each  Council  must 
meet  in  plenary  session  at  least  once 
every  six  months.  Council  advisory 
groups  may  meet  as  &«quently  as 
necessary,  with  the  approval  of  the 
Council  Chair. 

(7)  Location.  (!)  Each  Council  must 
conduct  all  meetings  within  its 
geographical  area  of  concern,  but  may 
hold  joint  meetings  witfiin  any  of  their 
constituent  states  for  the  purpose  of 
discussing  issues  of  mutual  concern.  In 
the  particular  case  of  Council  meetings' 
of  the  North  Pacific  Council 
"geographical  area  of  concern"  means 
vrithin  the  State  of  Alaska.  When  two  or 
more  Councils  have  been  designated  by 
the  Secretary  to  prepare  an  FMP  jointly. 
Councils  so  designated  may  meet  jointly 
within  any  of  their  constituent  States  for 
the  puipose  of  developing  or  amending 
such  an  FMP. 

(ii)  The  Council  meeting  place  should 
have  a  capacity  large  enough  to 
accommodate  the  anticipated  public 
attendance  and  be  accessible  to  those 
interested  in  attending,  including 
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consideration  of  the  cost  of 
transportation  and  lodging. 

(b)  Hearings — (1)  General.  The 
Magnuson  Act  directs  the  Councils  to 
hold  public  bearings,  at  appropriate 
times  and  in  appropriate  locations  in  the 
geographical  area  concerned,  to  provide 
the  opportunity  for  all  interested 
persons  to  be  heard  in  the  development 
of  FMPs  and  amendments,  and  with 
respect  to  the  administration  and 
implementation  of  the  Magnuson  Act. 
The  term  "geographical  area  of 
concern",  for  purposes  of  holding 
hearings,  may  include  an  area  under  the 
authority  of  another  Council  if  the  fish  in 
the  fishery  concerned  migrate  into,  or 
occur  in,  that  area  or  if  the  matters  being 
heard  affect  fishermen  of  that  area:  but 
not  unless  such  other  Council  is  first 
consulted  regarding  the  conduct  of  such 
hearings  within  its  area. 

(2)  Notice.  Hearings  must  follow  the 
same  procedures  for  aniu>uncement  as 
for  Council  and  advisory  group 
meetings.  Timely  public  notice  also 
should  be  given  to  the  local  media 
where  the  hearing  is  to  take  place. 
Publicity  should  be  sufficient  ia  time, 
substance,  and  area  coverage  to  assure 
that  all  interested  parties  are  aware  of 
the  opportunity  to  make  their  views 
known. 

(3)  Conduct  of  hearings.  When  It  is 
determined  that  a  hearing  is 
appropriate,  the  Chair  of  the  Council 
must  designate  at  least  one  voting 
member  of  the  Council  to  officiate.  All 
points  of  view  must  be  given  a 
reasonable  opportunity  to  be  beard. 

(4)  Record  An  accurate  and  timely 
report  of  the  participants  and  their 
views  must  be  proviued  in  writing  to  the 
Council  and  maintained  as  a  part  of  the 
Council's  official  records. 

S60&^    Employment  practtces. 

The  following  sets  forth  the 
responsibilities  of  the  Councils  with 
regard  to  personnel  matters  and 
estabUshes  personnel-related  standards. 
Council  members  (except  for  Federal 
government  officials)  and  staff  are  not 
Federal  employees  subject  to  Office  of 
Personnel  Management  (OPM) 
regulations. 

(a)  Staffing.  Each  Council  may  appoint 
and  assign  duties  to  an  Executive 
Director  and  such  other  full-  and  part- 
time  administrative  employees  as  the 
Secretary  determines  are  necessary  to 
the  performance  of  Council  functions 
consistent  with  budgetary  limitations. 
The  Executive  Director  is  responsible  to 
the  Council  and  the  staff  is  responsible 
to  the  Executive  Director.  Each  position 
must  be  justified  during  the  buti^t 
process  described  in  OMB  Circular  A- 
110,  or  prior  to  filling  a  new  position 


established  during  the  course  of  the 
cooperative  agreement  year. 
Descriptions  of  the  work  to  be 
performed  must  be  submitted. 

(1)  Council  staff  positions  must  be 
filled  solely  on  the  basis  of  merit 
fitness,  competence,  and  qualifications. 
Employment  actions  must  be  free  from 
discrimination  based  on  race,  religion, 
color,  national  origin,  sex.  age,  or 
physical  handicap. 

(2)  No  employee  of  the  Council  may 
be  deprived  of  employment  position, 
work,  compensation,  or  benefit  provided 
for  or  made  possible  by  the  Magnuson 
Act  on  account  of  any  political  activity 
or  lack  of  such  activity  in  support  of  or 
in  opposition  to  any  candidate  or  tmy 
political  party  in  any  national.  State, 
county,  or  municipal  election,  or  on 
account  of  his  or  her  pobtical  affiliation. 

(3)  In  conducting  official  Council 
business.  Council  members  and  staff 
generally  have  the  same  protection  from 
individual  tort  liability  as  Federal 
employees  on  official  actions,  and  are 
protected  by  the  Federal  workmen's 
compensation  statute,  by  the  minimum 
wage/maximum  hour  provisions  of  the 
Fair  Labor  Standards  Act  (FLSA),  and 
by  the  rights  of  access  and 
confidentiality  provisions  of  the  Privacy 
Act  (PA). 

(4)  Council  staff  are  eligible  also  for 
unemployment  compensation  in  the 
same  manner  as  Federal  employees. 

(b)  Experts  and  consultants.  As  long 
as  funding  is  available  in  its  budget, 
each  Council  may  contract  with  experts 
and  consultants  as  needed  to  provide 
technical  assistance  not  available  from 
NOAA.  This  includes  legal  assistance  in 
clarifying  issiws,  but  Councils  must 
notify  the  NOAA  Office  of  General 
Counsel  before  seeking  outside  legal 
advice.  A  Council  may  not  contract  for 
the  provision  of  legal  services  on  a 
continuing  basis. 

(c)  Details  of  Government  employees. 
All  Federal  agencies  are  authorized  by 
section  302(f)(2)  of  the  Magnuson  Act  16 
U.S.C.  1852(f)(6),  to  detail  personnel  to 
the  Council  on  a  reimbursable  basis  to 
assist  the  Council  in  the  performance  of 
its  functions.  Nonreimbursable  details 
are  not  precluded.  Council  requests  to 
the  heads  of  such  agencies  must  contain 
the  purpose  of  the  detail  length  of  time, 
compensation  to  be  paid,  if  any,  and  the 
stipulation  that  the  Assistant 
Administrator  be  consulted  prior  to 
granting  the  reqiiesl.  Copies  of  this 
correspondence  will  be  transmitted  to 
the  Assistant  Administrator  through  the 
servicing  Regional  Office.  Federal 
employees  so  detailed  retain  all 
benefits,  rights,  and  status  as  they  are 
entitled  to  in  their  regular  employment 
The  Councils  may  negotiate 


arrangements  with  State  or  local 
governments  to  utilize  employees  of 
those  governments.  Assistance  in 
arranging  these  details  may  be  obtained 
throu^  the  servicing  Regional  Office. 

(d)  Personnel  actions.  Subject  to  these 
instructions,  and  within  budgetary 
limits,  the  Councils  may  establish 
positions,  recruit  hire,  compensate  and 
dismiss  personnel.  Dismissal  will  be 
made  for  misconduct  unsatisfactory 
performance,  and/or  lack  of  funds,  with 
reasonable  notice  to  the  employee. 

(e)  Salary  and  wage  administration. 
(1)  In  setting  rates  of  pay  for  Council 
staff,  the  principle  of  equal  pay  for  equal 
work  must  be  followed.  Variations  in 
basic  rates  of  pay  should  be  in 
proportion  to  substantial  differences  in 
the  difficulty  and  responsibilities  of  the 
work  performed. 

(2)  A  cost  of  living  allowance  may  be 
applied  to  the  salaries  of  Council 
members  and  staff  whose  post  of  duty  is 
in  one  of  the  following  areas:  Alaska. 
Hawaii.  Guam.  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  Puerto 
Rico.  Members  from  American  Samoa 
will  receive  post  differential  Hie  rate  of 
cost  of  living  allowance  may  not  exceed 
that  paid  by  the  Federal  Government  in 
the  same  area.  The  current  rates  may  be 
obtained  from  the  applicable  NOAA 
field  unit 

(3)  The  duties  of  any  new  position 
must  be  contained  in  a  brief  description 
to  be  submitted  to  the  Regional  Office 
assigned  to  a  Council  prior  to  the 
submission  of  a  budget  in  which  the 
salary  of  that  position  is  requested.  The 
Council  will  be  provided  a  salary  range 
appropriate  to  the  position  and  a 
determination  of  the  applicability  of  the 
Fair  Labor  Standards  Act  The  Council 
then  may  fill  the  position  at  any  salary 
level  within  that  range;  the  policy  of 
hiring  at  the  beginning  rate  should  be 
followed  except  in  unusual  cases  when 
recruitment  of  an  exceptionally  qualified 
employee  is  hampered  thereby.  The 
annual  pay  for  any  staff  posititMi  may 
not  exceed  the  current  rate  for  the  top 
step  of  grade  15  of  the  Federal  General 
Schedule  at  any  time. 

(0  Recruitment  All  personnel 
vacancies  should  be  filled  on  a 
competitive  basis,  unless  unusual 
circumstances  clearly  dictate  otherwise. 
For  this  purpose,  the  Council  may  avail 
itself  of  the  vacancy  advertising  system 
operated  by  NOAA  throu^  the 
servicing  Regional  Office  or  any  other 
recruitment  tool,  including  newspapers 
and  local  employment  agencies. 

(g)  Leave.  Council  employees  should 
be  granted  paid  leave  for  holidays, 
vacations  or  exigencies,  sickness,  and 
civil  duties  (e.g..  jury  duty,  military 
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reserve  obligations)  as  determined  by 
the  Council.  Councils  should  inform 
employecH  ihat  leave  is  not  transferable 
to  or  from  Federal  agencies.  Leave  is 
subject  to  the  following  limitations: 

[\]  Annualleave.  Full-time  Council 
employees  may  accrue  annual  leave  at 
rates  not  to  exceed  those  for  Federal 
employees.  Part-time  employees  accrue 
leave  at  the  same  rate,  per  hours 
worked. 

(i)(A)  Up  to  three  years  of  service — 
maximum  of  2  hours  leave  per  40  hours 
(13  days  per  year); 

(B)  Three  to  15  years — maximum  of  3 
hours  per  40  hours  (20  days  per  year): 
and 

(C)  Over  15  years:  maximum  of  4 
hours  per  40  hours  (26  days  per  year). 

(ii)  If  the  Council  so  desires,  it  may 
credit  prior  Federal.  State,  or  local 
government  service  for  the  purpose  of 
determining  leave  accrual  of  individual 
employees.  Application  of  such  a  policy 
must  be  uniform  and  public. 

(iii)  Employees  may  carry  over  up  to 
240  hours  (30  days)  unused  annual  leave 
from  one  year  to  the  next.  Amounts 
remaining  above  240  hours  will  be 
forfeited.  Employees  who  were 
authorized  to  carry  over  more  than  240 
hours  in  accordance  with  Council  SOPPs 
prior  to  the  effective  date  of  these 
guidelines  may  continue  under  such 
policy.  Under  certain  conditions, 
forfeited  annual  leave  may  be  restored  if 
it  was  properly  scheduled  for  use  and 
circiunstances  beyond  the  employee's 
control  caused  the  forfeiture.  Approval 
for  this  restoration  must  be  obtained 
from  the  Council  Chair  or  his/her 
designee,  who  will  refer  to  the  NOAA 
Personnel  Regulations  and  other  source 
documents  for  guidance.  Lump  sum 
reimbursements  not  to  exceed  240  hours 
carryover  plus  current  year  earnings  of 
unused  leave  are  authorized  upon 
employee  separation.  (Councils  should 
neither  budget  nor  account  separately 
for  anticipated  or  accrued  leave  costs 
payable  upon  employee  separation. 
Should  such  costs  arise  and  exceed 
Council  funding  availability.  NOAA  will 
defray  these  costs  in  total.) 

(2)  Sick  leave,  (i)  Full-time  Council 
employees  may  accrue  sick  leave  at  the 
rate  of  two  hours  per  week  (13  days  per 
year).  Part-time  employees  may  accrue 
at  a  percentage  of  the  hours  worked 
compared  to  40  hours.  A  20-hour-a-week 
employee  would  accrue  half  the  leave 
accTued  by  a  40-hour-a-week  employee. 
Unused  sick  leave  credit  may  b« 
accumulated  without  limit.  Lump  sum 
payments  to  the  employee  upon 
separation  are  not  authorized  However, 
at  retirement  as  defined  in  accordance 
with  the  provisions  of  the  Social 
Security  Act  or  in  the  event  of  death  of 


the  employee,  a  deposit  may  be  made  to 
the  employee's  retirement  fund  for 
unused  sick  leave  up  to  a  maximum 
number  of  days  and  contribution  per 
day  as  established  by  the  Council  in  its 
SOPP. 

(ii)  In  meritorious  cases.  Councils  may 
advance  up  to  one  year's  earnings  of 
sick  or  annual  leave  when  it  is 
reasonably  expected  that  the  advanced 
leave  will  be  repaid  by  the  employee. 
This  must  be  approved  by  the  Council 
Chair  or  designee  (designation  must  be 
in  writing). 

(h)  Employee  benefits.  Employee 
benefits  are  identified  in  the  Council 
SOPP,  a  copy  of  which  should  be 
provided  to  each  employee.  The  Council 
should  provide  its  employees  the 
opportunity  to  participate  in  group 
medical  insurance,  life  insurance,  and 
retirement  plans,  and  pay  a  reasonable 
proportion  of  the  cost  of  such  plans. 
Total  employee  benefits  may  not  exceed 
20  percent  (exclusive  of  FICA)  of 
employees'  gross  salary,  without  NOAA 
approval. 

(1)  Medical  insurance.  Councils  may 
provide  group  medical  and  dental 
insurance  to  their  employees  either 
through  a  commercial  imderwriter  or 
through  a  State  or  local  government 
program,  if  within  the  20%  total  benefit 
limitation.  Councils  are  not  authorized 
to  increase  employee  salaries  in  lieu  of  a 
medical  or  dental  insurance  plan. 

(2)  LJfe  insurance.  Councils  may 
provide  group  life  insurance  for 
employees,  if  %vithin  the  20%  total 
benefit  limitation.  An  increase  in  salary 
in  lieu  of  insurance  coverage  is  not 
authorized. 

(i)  Travel  Reimbursement 

(1)  General. 

(i)  Each  Council  must  include  travel 
reimbursement  procedures  in  its  SOPP. 

(ii)  The  per  diem  and  actual 
subsistence  rates  contained  in  the 
NOAA  Travel  Handbook  apply. 

(iii)  Actual  expenses  include 
transportation  by  air  coach,  rail  coach, 
bus  or  privately  owned  vehicle 
(automobile  or  private  plane  reimbursed 
on  a  per  mile  basis);  room  and  meals 
within  a  reasonable  limit  established  by 
the  NOAA  Travel  Handbook:  and 
incidental  expenses  such  as  taxi  fares, 
parking,  and  telephone  calls  on  official 
business. 

(iv)  Coach  air  transportation  must  be 
utilized  when  available.  Travel  via  first 
class  air  must  be  justifled  on  the 
reimbursement  voucher  and  approved 
by  the  Council  Chair  or  his/her 
authorized  representative.  Privately 
owned  vehicles  (POVs)  may  be 
authorized  when  other  modes  of 
transportation  are  either  unavailable  or 
iocoovenienL  When  a  POV  is  authorized 


for  the  convenience  of  the  traveler,  the 
reimbursed  costs  must  not  exceed  the 
costs  of  coach  air  fare.  Accommodations 
equivalent  to  other-than-first-class 
should  be  utilized  in  the  unlikely  event 
that  water  vessel  transportation  is 
required.  When  sustantial  savings  can 
be  realized  by  utilizing  rail  travel,  this 
mode  of  transportation  should  be 
considered  when  available  and 
adequate. 

(2)  Council.  AP.  SSC  Members. 
Section  302  (d)  and  (f)  of  the  Magnuson 
Act  provide  that  the  voting  menbers  of 
each  Council,  the  Executive  Director  of 
the  Marine  Fisheries  Commission  on 
each  Council,  the  additional  non-voting 
member  of  the  Pacific  Council,  and 
members  of  advisory  groups  will  be 
reimbursed  for  actual  expenses  incurred 
in  the  performance  of  Council  duties. 
They  are  not  bound  by  the  separate  per 
diem  limits  for  meals  and  lodging  as  set 
forth  in  the  GSA  Rules.  They  are 
subject,  however,  to  the  total 
reimbursement  limits  established  by  the 
NOAA  Travel  Handbook  for  actual 
expenses,  and  they  must  itemize  their 
actual  expenses  up  to  the  specified  limit 
each  day.  Lodging  receipts  are  required. 
The  rates  are  included  in  the  GSA  Rules. 
Federal  employees  serving  in  the  above 
capacities  are  subject  to  the 
reimbursement  rules  of  their  agencies. 

(3)  Council  staff,  members  of  plan 
teams,  and  others.  Members  of  the 
Council  staff  and  plan  teams,  invited 
experts,  consultants,  or  others 
specifically  invited,  unlike  those 
described  in  paragraph  (i)(2)  of  this 
section,  must  adhere  to  the  per  diem 
limits  or  actual  expense  requirements 
set  forth  in  the  GSA  Rules. 

(4)  Non-NOAA  team  members.  Non- 
NOAA  team  members  may  be 
reimbursed  for  travel  expenses  but 
receive  no  other  compensation  from  the 
Council. 

(j)  Foreign  travel.  (1)  Foreign  travel 
must  be  approved,  in  advance,  by  the 
Assistant  Administrator  for  Fisheries  or 
designee  and  by  the  Grants  Officer. 
Requests  for  foreign  travel  approval 
should  be  submitted,  in  writing,  at  least 
15  days  in  advance  to  the  Assistance 
Administrator,  through  the  NMFS  Office 
of  Management  and  Budget  and  the 
Grants  Officer.  Routine  across-the- 
border  travel  to  Mexico  and  Canada  is 
exempt 

(2)  Each  Council  should  specify  in  its 
SOF^  any  delegation  of  authority  to 
approve  routine  across-the-border  travel 
which  has  been  granted  to  it  by  NOAA. 

(3)  Council  Chairmen  or  their 
authorized  representatives  may  approve 
routine  across-the-border  travel  to 
Canada  or  Mexico  for  Council  members 
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and  employees  within  specified  Federal 
rates. 

(4)  Domestic  invitabonal  travel  for 
non-Council  personnel  may  be  approved 
by  the  Council  Chairaiian  or  his/her 
authorized  representative.  Foreign 
invitational  travel  must  have  approved 
as  described  in  paragraph  (i)(l)  of  this 
section.  The  per  diem  limits  or  actual 
expense  requirements  described  above 
also  are  applicable  to  no-Council 
personnel  traveling  at  Council  expense. 
Payment  for  NOAA  personnel  from 
Council  funds  is  not  authorized. 

S  W9.^V     rWrnnam  minagWIWin. 

The  Council's  adsiinistrative 
operations  are  governed  by  OMB 
Circular  A-110  (Uniform  Administrative 
Requirements  for  Grants  and  Ageements 
with  Institutions  of  Higher  Education. 
Hospitals,  and  other  Non-Profit 
Organizations)  and  OMB  Circular  A-122 
(Cost  Principles  for  Non-Profit 
Organizations).  A-110  prescribes 
standards  for  financial  management 
systems,  prociu^ment,  property 
management  financial  reporting,  cash 
depositories,  and  grant  close-out 
procedures.  Councils  are  required  to 
comply  strictly  with  the  provisions  on 
the  Circulars  and  terms  and  conditions 
of  the  awards. 

(a)  Cooperative  agreements.  Councils 
receive  funds  through  cooperative 
agreements  for  two  basic  types  of 
expenditures:  administrative  (or 
operations)  funds  to  cover  general 
operating  expenses,  such  as  salaries, 
office  space,  utilities,  travel.  State 
liaison  activities,  etc..  and  programmatic 
(or  contract)  funds  primarily  designed  to 
fund  contracts  generated  by  the 
Councils  for  developtaent  of  FMPs 
(including  amendments)  or  FMP- 
oriented  information. 

(1)  Administrative.  The  funtfing  for  the 
administrative  and  technical  support  of 
Council  operations  is  included  in  the 
budget  of  the  Department  of  Commerce 
and.  through  the  Department  in  the 
budgeU  of  NOAA  and  NMFS.  The 
funding  requirements  for  the  Cotmcils 
are  subject  to  regular  budgetary  review 
procedures.  Annual  or  biennial  grants 
and  cooperative  agreements  will 
provide  such  Federal  fuixis  as  the 
Secretary  determines  are  necessary  to 
the  performance  of  the  functions  of  the 
Councils  and  consistent  with  budgetary 
limitations.  Requirements  for  periodic 
reports  for  purposes  of  NOAA 
b«idgetary  control  are  described  in 
.ndividual  grants  and  cooperative 
agreements  issued  to  the  Councils. 

(i)  Application  for  cooperative 
agreement  (A)  The  Council  noBt  submit 
a  formal  application  (Standard  Form 
424.  Federal  Assistance  Short  Form)  to 


the  appropriate  Regional  Director.  This 
application  includes  a  Budget  Data 
Form,  a  Program  Narrative  Statement 
supporting  the  application,  and  a 
Statement  of  General  Assurances.  As 
backup  to  the  Budget  Data  Form,  each 
Council  must  prepare  a  Budget  Summary 
Worksheet  for  three  fiscal/calendar 
years.  This  Budget  Data  Form  must 
reflect  the  amounts  in  lines  Al  through 
A8  of  the  Worksheet.  The  Program 
Narrative  Statement  should  describe  in 
ap{>ropriate  detail  the  purpose  for  which 
funds  are  sought,  e.g..  operational 
expenses.  FMP-oriented  contracts.  State 
liaison  support 

(B)  Upon  receiving  a  recommendation 
from  the  Regional  Director  (RD),  the 
Assistant  Administrator  will  review  the 
application  and  transmit  the  application 
throu^  the  RD  to  the  appropriate 
Grants  Officer  for  processing.  If  die 
application  is  disapproved  by  the 
Assistant  Administrator,  the  RD  will  be 
contacted  and  supplied  with  the  reasons 
for  disapproval  and  the  criteria  for 
resubmission. 

(ii)  Accounting.  A  Cash  Receipts  and 
Disbursement  Journal  with  a  monthly 
Summary  of  Accounts  is  required  as  a 
minimum  bookkeeping  system.  In 
addition,  a  Statement  of  Income  and 
Expenses  for  the  Council  must  be 
prepared  monthly  for  the  Council 
membership.  Each  cash  disbursement 
must  be  approved  by  the  Council 
Executive  Director  or  Administrative 
Officer.  AH  checks  for  amounts  more 
than  $5,000  require  two  signatiu^s — the 
Council  Executive  Director  and  another 
person  designated  by  the  Council.  The 
approval  authority  must  be  included  in 
any  SOPP  published  after  the  effective 
date  of  these  guidehnes.  When  budget 
estimates  are  submitted  to  the  Assistant 
Administrator,  the  uniform  account 
classification  titles  should  be  used. 

(iii)  Advance  of  funds.  A  Letter  of 
Credit  will  be  established  for  each 
cooperative  agreement.  Drawdowns 
from  the  Treasxiry  wiU  be  made  at  the 
commerical  bank  through  electronic 
fund  transfer  from  Treasury.  The 
Council  shall  initiate  each  drawdown  at 
approximately  the  same  time  that 
checks  are  issued  by  the  Council  in 
payment  of  Council  KabiHties. 
Drawdowns  should  not  be  made  more 
frequently  than  daily  or  in  amounts  less 
than  $5,000.  These  requirements  are 
under  the  Department  of  the  Treasury 
Circular  1075,  "Withdrawal  of  Cash 
from  the  Treasury  for  Advances  Under 
Federal  Grants  and  Other  Programs"  (31 
CFR  Part  205). 

(2)  Programmatic — (i)  Nature  of 
request  Councils  may  enter  into 
cooperative  agreements  vrith  Federal 
agencies.  State,  and  private  institutions 


on  matters  of  mutual  interest  which 
further  the  objectives  of  the  Magnusun 
Agt.  Approval  from  the  Secretary  of 
Commerce  must  be  obtained  prior  to 
entering  into  such  arrangements,  and 
each  agreement  must  specify  the  nature 
and  extent  of  Council  participation.  The 
Councils  are  not  authorized  to  accept 
gifts  or  contributions  directly.  All  such 
donations  must  be  directed  to  the 
NOAA  Administrator  in  accordance 
with  applicable  NOAA  regulations. 

(ii)  Criteria.  NOAA  has  established 
the  following  criteria  to  guide  each 
year's  decisions  on  programmatic 
funding: 

(A)  Proposed  projects  must  be  directly 
related  to  the  formulation  of  an  FMP. 
amendment  or  emergency  action 
(including  data  collection  necessary  to 
determine  whether  an  FMP  should  be 
formulated):  necessary  to  evaluate  an 
FMP  already  in  place,  or.  necessary  to 
obtain  information  for  use  in  framework 
FMP  management  actions. 

(B)  Proposed  projects  must  be  short- 
term,  preferably  one  year  or  less  but 
generally  not  longer  than  two  years. 

(C)  Proposed  projects  must  avoid 
duplication  of  effort  and  operate  as  cost 
efficiently  as  possible  in  order  to 
maximize  benefits  for  Federal 
expenditures.  When  a  Council  has 
identified  data  needs  for  a  particular 
fishery',  available  resources  from 
NOAA.  the  States.  Office  of  Sea  Grant, 
academic  institutions,  and  other 
established  sources  of  information 
should  be  utilized  to  avoid  duplication 
of  effort.  If  certain  biological,  ecological, 
economic,  or  social  data  is  needed  on  a 
high-priority  basis  which  cannot  readily 
be  supplied  free-of-charge  by  NMFS  or 
other  institutions,  the  Councils  may  be 
authorized  to  contract  for  the 
information  collection  and  analysis.  The 
SSC  of  each  Council  should  assist  in 
identifying  immediate  and  longer-range 
research  and  data  needs. 

(iii)  Procedure.  (A)  Requests  for 
programmatic  funding  may  be  submitted 
at  the  same  time  as  the  Council's 
administrative  budget,  or  at  other  times 
as  requested  by  the  Assistant 
Administrator.  Documentation  should 
include  a  cover  letter  explaining  the 
need  for  the  project  how  it  contributes 
to  an  FMP  (proposed,  developing  or 
existing),  and  how  it  meets  criteria 
outlined  in  this  section.  An  additional 
factor  that  is  considered  during  NOAA 
review  is  documentation  jointly 
sabmitted  by  Ae  Regional  Director  and 
Chief  Scientist  stating  that  needed 
information  is  not  available  from  NOAA 
or  other  sources  and  establishing 
regional  priorities  among  the  various 
Council  requests. 
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(B)  Competing  project  proposals 
which  meet  the  above  criteria  may  be 
funded  based  on  an  evaluation  of 
urgency  of  problem  to  be  addressed, 
impact  of  failing  to  fund,  impact  of  delay 
in  funding,  and  importance  and  size  of 
fishery. 

(C)  Programmatic  contract  services 
always  must  be  described  in  the  context 
of  overall  Council  plans  in  a  particular 
programmatic  area.  The  relationship  of 
individual  contracts  to  past  and 
projected  goals  must  be  reflected  in  all 
Council  applications  for  contract  funds. 

(b)  Procurement.  Draft  contracts  or 
solicitations  relating  to  the  development 
or  monitoring  of  FMPs  must  be 
submitted  to  the  RO.  Proposed  sole 
source  procurements  over  $6,000  and 
purchases  or  leases  of  automated  data 
processing  (ADP)  equipment  must  also 
be  submitted  to  the  RD  prior  to  award. 
Solicitations  will  not  be  released,  nor 
contracts  awarded,  until  all  substantive 
issues  noted  by  the  RO  have  been 
satisfactorily  resolved.  Proposed  sole 
source  contracts  over  $10,000  must  be 
approved  in  writing  by  the  Grants 
O^icer.  Final  copies  of  all  contracts 
awarded  will  be  filed  with  the 
appropriate  Grants  Officer.  The  cost  and 
financial  management  principles 
outlined  in  0MB  Circulars  A-122  and  A- 
110  apply  to  all  Council  procurament 
actions. 

(1)  To  avoid  duplication  of  work, 
efforts  must  be  made  to  use  existing 
support  sources  (Federal.  State,  other 
Councils,  etc.)  before  commercial 
sources  are  sought 

(2)  Competition  must  be  held  for  all 
commercial  purchases  over  $5,000 
unless  the  unique  nature  of  the 
proouement  unforeseen  time 
constraints,  and/or  substantiated 
overall  savings  (administrative  plus 
contractual)  cleariy  dictate  otherwise. 
All  sole  source  procurements  above 
$5,000  with  individuals  and  commercial 
vendors  will  be  documented  and 
reviewed  by  the  RD  as  described  above. 
Such  purchases  over  $10,000  must  be 
approved  by  the  GranU  Officer.  Internal 
Council  evaluations  may  be  made  on 
unusual  and  large  procurements  to 
ensure  their  legality,  economy,  and 
viability,  or  the  Council  may  delegate 
such  authorization  to  Its  Executive 
Director  or  Chair. 

(3)  Efforts  must  be  made  to  inform 
minority  firms  of  planned  Council 
proctirements.  The  Commerce  Business 
Daily  (CBD)  should  be  considered  by 
each  Council  as  a  means  of  publicizing 
contemplated  contracts. 

(4)  The  purchase  or  lease  of  ADP 
equipment  by  Councils  and  its 
subcontractors  requires  prior  approval 
by  the  RD.  Such  approval  will  be  made 


only  after  a  cost-benefit  analysis 
(system  life  cost,  lease  vs.  purchase, 
compatibility,  etc.)  by  the  Council 
demonstrates  the  economy  of  the 
proposed  action. 

(5)  Councils  are  authorized  to 
purchase  supplies  and  services  from 
GSA  directly.  Individual  accounts  have 
been  set  up  for  each  Council,  and 
information  is  available  through 
Regional  Offices. 

(c)  Property  management.  A  listing  of 
Federally-owned  (Council)  property 
must  be  submitted  to  the  Grants  Officer 
annually.  Theft  of  Council  property 
should  be  reported  promptly  to  local  law 
enforcement  personnel,  including  the 
FBI,  the  GranU  Officer,  and  to  the 
Regional  Office.  Property  management 
procedures  must  ensure  adequate 
control  and  protection  of  Council 
property  at  all  times.  Such  procedures 
are  included  in  Council's  SOPP,  and 
must  include  the  following  as  a 
minimum: 

(1)  A  perpetual  inventory  system  for 
all  nonexpendable  items.  e.g..  office 
equipment,  fumltxire,  etc; 

(2)  Procedures  for  marking  such  items 
as  Council  property; 

(3)  Provision  for  safeguarding 
sensitive  items  such  as  cameras  and 
biological  equipment  Insurance  should 
not  be  obtained. 

(4)  Procedures  to  be  followed  in 
disposing  of  surplus  items: 

(5)  Listing  of  all  personnel,  including 
consultants  if  appropriate,  authorized  to 
have  access  to  Council  property. 

(d)  Space  management.  Economy 
should  be  exercised  regarding  the 
amount  and  cost  of  space  acquired. 
When  acquiring  office  space.  Councils 
may  avail  themselves  of  the  foUowing: 

(1)  General  Services  Administration 
leasing  assistance; 

(2)  Regional  Office  assistance; 

(3)  Direct  negotiations  within  the 
guidelines  stated  above. 

(e)  Accounting  system.  Councils  must 
maintain  a  document-oriented, 
obligation-accounting  system  (with 
accruals,  as  necessary,  for  budget 
projection  purposes)  rather  than  a  cash- 
accounting  system.  Actual  journals  and 
ledgers  must  be  maintained  either 
manually  or  on  an  automated  system;  in 
either  case,  however,  all  obligations 
must  be  cleariy  documented  and 
organized  in  order  to  provide  quick 
access  and  verification  by  professional 
auditors.  The  actual  composition  (chart 
of  accounts)  of  the  system  may  vary 
somewhat  from  Council  to  Council.  As  a 
minimum,  however,  the  system  must 
provide  fiscal  control  over  expenditures 
in  line  with  those  object  classes 
depicted  in  the  Council  budget 
submission.  This  will  allow  not  only 


timely  submission  of  the  periodic 
financial  status  reports,  but  will  also 
ensure  close  coordination  between 
actual  spending  rates  and  budgeted 
amounts  so  that  comparisons  and 
changes  can  be  made  at  any  time.  All 
financial  records  must  be  handled  in 
accordance  with  0MB  Circular  A-110. 

(f)  Audits.  An  independent  audit  is 
required  at  least  bieiuiiaily  by  DOC 
Office  of  the  In8]}ector  General  auditors 
or  an  independent  public  accountant 
(IPA).  All  Councils  are  subject  to  audit 
by  the  DOC  Office  of  the  Inspector 
General  and  the  General  Accounting 
Office.  The  scope  of  the  audit  may 
include:  conduct  of  financial  operations; 
compliance  with  applicable  laws  and 
regulations;  economy  and  efficiency  of 
administrative  procedures;  and 
achievement  of  results. 

(1)  If  an  IPA  is  to  perform  the  audit 
the  request  for  proposals  and  contract 
must  comply  with  the  Audit  Guidelines. 

(2)  As  part  of  the  IPA's  examination  of 
Council  records,  it  is  requested  that  they 
comment  on  whether  efforts  have  been 
made  by  the  Council  to  include  small, 
minority,  and  women-owned  businesses 
as  sources  of  supplies  and  services. 

(3)  In  order  to  provide  guidance  or 
provide  additional  information  to  the 
auditors  and  the  Councils  on  audit- 
related  matters,  it  is  suggested  that  the 
following  NOAA  peraonnel  be  invited  tn 
participate  in  the  audit  exit  conference: 

(i)  The  Grants  Officer 

(ii)  The  Assistant  Administrator's 
staff  and/or  a  representative  of  the 
Regional  Office; 

(g)  Financial  reports.  Reports  are 
required  which  summarize  total 
expenditures  made  and  Federal  funds 
unexpended  for  each  award,  and  the 
status  of  Federal  cash  received.  The 
Report  of  Federal  Cash  Transactions 
(Form  SF-272)  is  required  from  each 
Council  quarterly  and  is  due  to  the 
Grants  Oifficer  no  later  than  30  working 
days  after  the  end  of  the  quarter.  A  final 
report  is  required  upon  completion  of 
the  grant  to  be  submitted  within  90  days 
after  completion  of  the  grant  The 
Financial  Status  Report  (Form  SF-2e9)  is 
required  from  each  Council  quarterly 
and  is  due  to  the  Grants  Officer  no  later 
than  30  working  days  after  the  end  of 
the  quarter.  A  final  report  is  required  90 
days  following  completion  of  the  grant. 
Guidance  for  the  preparation  of  these 
reports  and  other  financial  reporting 
procedures  is  contained  in  Attachment 
G  of  OMB  Circular  A-110. 

ltOS.27   neeofdkseplno. 

(a)  Administrative  records  for  FMPs. 
(1)  Councils  and  NMFS  Headquarters, 
Regions  and  Centers  collectively  are 
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responsible  lor  maintaining  records 
pertaining  to  the  development  of  FMPs 
and  amendments  within  their 
geographic  area  of  authority.  In  the 
event  of  litigation,  compilation  of  an 
administrative  record  for  a  court  case 
will  be  under  the  direcbon  of  the  NOAA 
General  Counsel. 

(2)  Categories  of  documents  which 
generally  constitute  an  administrative 
record  include  the  following: 

(i)  Council  meeting  agendas; 

(ii)  Minutes  of  Council  meetings; 

(iii)  Plan  Team  reports,  if  any; 

(iv)  SSC  reports; 

(v)  AP  reports; 

(vi)  Hearing  reports; 

(vii)  Council  reports/ 
recommendations; 

(viii)  Correspondence  relating  to  the 
FMP. 

(ix)  Scoping  comments: 

(x)  Work  plan,  if  any; 

(xi)  Discussion  papers,  if  any, 

(xiii)  NEPA  documents; 

(xiii)  Regulatory  analyses; 

(xiv)  PRA  justification; 

(xv)  Proposed  regulations; 

(xvi)  Final  regulations; 

(xvii)  Emergency  regulations;  and 

(xviii)  Notices  of  meetings  (Council. 
SSC  AP.  Team). 

(b)  Disposition  of  records.  (1)  The  goal 
of  an  effective  disposition  program  is 
annually  to  destroy  at  least  enough 
unneeded  records  to  equal  the  voliune  of 
records  created,  while  preserving 
records  having  long-term  or  enduring 
value  because  of  administrative,  legal, 
scientific  or  historical  importance. 

(2)  Councils  must  consult  with  NOAA 
before  destroying  Council  records. 
Financial  records  (including  time  and 
attendance  records)  should  be  handled 
according  to  the  stipulations  of  OMB 
Circular  A-110.  Councils  must  send 
records  associated  with  FMPs  to  the 
appropriate  Region  for  disposition. 

(3)  All  records  and  documents  created 
or  received  by  Council  employees  while 
in  active  duty  status  belong  to  the 
Federal  Government.  When  employees 
leave  the  Council,  they  cannot  take  the 
original  or  file  copies  of  records  with 
them:  to  do  so  violates  Federal  law. 

(c)  Permanent  records.  The 
designation  of  a  file  as  "permanent" 
means  that  the  records  are  appropriate 
for  offer  to  the  National  Archives  when 
20  years  old,  unless  otherwise  specified. 
Destruction  of  permanent  records  is  not 
authorized.  The  following  are  examples 
of  permanent  files: 

(1)  EIS  files:  Documents  relating  EIS's 
or  environmental  assessments.  Cut  off  at 
end  of  calendar  year  when  created. 
Permanent  retention;  no  approved 
disposition  at  this  time. 


(2)  Annual  report  files:  Input  for  the 
DOC  Annual  Reports  and  related 
correspondence.  Cut  off  at  end  of 
calendar  year  when  created;  permanent. 

(3)  Meeting  files:  Including  agendas. 
minutes,  reports,  studies  and  related 
correspondence.  Cut  off  at  end  of 
calendar  yean  permanent 

(d)  Privacy  Act  (PA)  records.  Each 
Council  will  maintain  in  its  office,  under 
appropriate  safeguards  in  accordance 
with  the  PA,  personnel  files  on 
employees,  experts  and  consultants 
under  contract  and  advisory  group 
members. 

(1)  Maintenance.  A  file  for  each 
Council  member  containing  appointment 
papers,  security  reports,  biographical 
data  and  other  official  papers  will  be 
centrally  maintained  in  NOAA  under 
security  and  safeguard  conditions 
required  of  files  subject  to  the  PA.  This 
file  will  be  available  to  members  to 
which  it  pertains  on  request  and  to 
other  members  and  government  officials 
when  a  need  to  know  the  information  in 
the  performance  of  the  requester's 
official  duties  is  established. 

(2)  Protection.  The  PA  provides  the 
following  protection  for  individuals, 
including  Council  employees,  except  as 
otherwise  limited  by  law: 

(i)  An  individual  is  permitted  to  know 
what  records  pertaining  to  him/her  are 
collected,  maintained,  used,  or 
disseminated. 

(ii)  An  individual  is  permitted  to 
prevent  records  pertaining  to  him/her, 
which  have  been  obtained  for  a 
particular  purpose,  from  being  used  or 
made  available  for  another  purpose 
without  his/her  consent 

(iii)  An  individual  is  permitted  to 
request  access  to  information  in  Federal 
records  pertaining  to  him/her,  to  have  a 
copy  made  of  all  or  any  portion  of  such 
records,  if  releasable,  and  to  request  to 
correct  or  amend  such  records. 

(iv)  The  collection,  maintenance,  use. 
or  dissemination  of  any  record  of 
identifiable  personal  information  must 
be  in  a  manner  which  assures  that  such 
action  is  for  a  necessary  and  lawful 
purpose,  that  the  information  is  current 
and  accurate  for  its  intended  use.  and 
that  adequate  safeguards  are  provided 
to  prevent  misuse  of  such  information. 

(v)  Exemption  from  the  requirements 
of  the  PA  are  permitted  only  in  those 
cases  where  there  is  an  important  public 
need  for  such  exemption  as  has  been 
determined  by  specific  statutory 
authority. 

(vi)  Federal  agencies  are  subject  to 
civil  suit  for  any  damage  which  occurs 
as  a  result  of  willful  or  intentional 
action  which  violates  any  individual's 
rights  under  the  PA. 


(3)  Request  for  PA  information.  Any 
time  an  individual  is  asked  to  provide 
information  about  himself/herself  to  be 
maintained  in  a  PA  record,  the 
individual  must  be  given  a  written 
statement  for  his/her  retention  which 
provides  the  following  information: 

(i)  The  authority  (statute  or  executive 
order)  which  authorizes  the  collection  of 
the  information,  indicating  whether  the 
authority  either  imposes  or  authorizes 
any  penalty  for  failing  to  answer, 
whether  providing  the  information  is 
mandatory  or  voluntary: 

(ii)  The  principal  purpose  for  which 
the  information  is  to  be  used:  and 

(iii)  Any  other  routine  uses  which  may 
be  made  of  the  information.  These 
routine  uses  must  be  limited  to  those 
published  in  the  Federal  Register,  and 
the  effect(s).  if  any,  on  the  individual  of 
not  providing  all  or  any  of  the  requested 
information,  both  beneficial  and 
adverse. 

(4)  Disclosure  of  PA  records.  The 
disclosure  of  PA  records  to  the 
individual  to  whom  they  pertain,  to  a 
person  accompanying  the  individual  to 
the  parent  of  a  minor,  or  to  a  legal 
guardian  comprise  a  fundamental  aspect 
of  the  PA.  Otherwise.  Councils  may  only 
disclose  PA  records  under  one  of  eleven 
situations  outlined  in  NOAA  Circular 
75-82. 

(5)  Disposition  of  PA  records. 
Councils  must  contact  NOAA  for 
guidance  before  disposing  of  PA 
records.  Examples  of  PA  records  with 
recommended  timeframes  for 
disposition  are  as  follows: 

(i)  Membership  files:  Containing 
biographical  data  on  members.  Cut  off 
when  member  leaves  Committee; 
destroy  five  years  later. 

(ii)  Time  and  attendance  files:  Retain 
for  three  years  following  the  final 
financial  report  for  each  grant  year  in 
accordance  with  OMB  Circular  A-lia 

(e)  Freedom  of  Information  Act 
(FOIA).  All  FOIA  requests  must  be 
submitted  in  writing.  The  envelope  and 
letter  should  be  cleariy  marked 
"Freedom  of  Information  Request" 

(1)  Requests. 

(i)  FOIA  requests  should  be  time-and- 
date  stamped  upon  receipt.  Each  request 
must  be  acknowledged  within  10 
working  days  and  filled  as  expeditiously 
as  possible.  Time  limits  for  processing 
FOIA  requests  start  upon  receipt  of  the 
request  (by  the  FOIA  unit)  for 
information.  In  unusual  circumstances, 
the  10-day  time  limit  may  be  extended 
up  to  an  additional  10  working  days. 
Discretion  should  be  used  in  invoking 
the  1-  to  10-day  extension  provision. 
Any  extension  reduces  availability  by 
the  same  number  of  days  of  an 
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extension  that  otherwise  can  be 
invoked  if  partial  or  full  denial  should 
result  in  an  appeal. 

(ii)  POIA  requests  received  by  a 
Council  should  be  coordinated  promptly 
with  the  Regional  Office.  The  Region 
will  coordinate  logging  the  FOIA  request 
and  obtain  clearance  from  the  NOAA 
General  Counsel  concerning  initial 
determination  for  release  or  denial  of 
information  (under  paragraph  (c)(5)(ii)  of 
this  section. 

(iii)  FOIA  requests  will  be  controlled 
and  documented  in  the  Region  by 
completion  of  Form  03-244.  Councils 
may  obtain  copies  of  this  three-part 
form  from  the  NOAA  Logistics  Supply 
Center  at  Kansas  City  or  from  local  GSA 
stores,  and  assist  the  Regional  Office  in 
completing  the  form  as  well  as  in 
assigning  an  official  response  date. 
Copies  of  the  CD-244  should  be 
distributed  to  the  Regional  Director 
(white  copy)  and  the  Council  (yellow 
copy),  and  an  information  copy  with  the 
incoming  request  should  be  provided  to 
the  NMFS  FOIA  Omcer. 

(iv)  Councils  should  recover  allowable 
costs  for  locating  and  reproducing 
information  released  under  the  FOIA 
and  forward  these  funds  through  the 
NOAA  Freedom  of  Information  Officer 
to  the  U.S.  Treasury.  Appropriate 
charges  are  outUned  in  the  OOC 
Uniform  Schedule  of  Fees.  15  CFR  4  A 

(2)  Initial  denials,  (i)  The  purpose  of 
the  FOIA  is  to  make  available  to  the 
pubhc  all  information  requested,  with 
some  exceptions  in  nine  categories  of 
information.  Each  Council  may 
determine  who  may  disclose 
undassiHed  information  in  its 
possession.  However,  only  the  Assistant 
Administrator  has  been  delegated 
authority  to  make  initial  determinations 
on  whether  to  deny  information 
requested  under  the  FOIA.  This 
authority  may  not  be  redelegated. 
Regions  must  keep  Councils  informed 

(ii)  Proposals  to  deny,  or  partially 
deny,  as  request  for  information  should 
be  coordinated  with  the  appropriate 
Regional  Attorney  who  will,  in  turn, 
coordinate  with  the  DOCs  OfTice  of 
General  Counsel,  and  with  NOAA's 
OfTice  of  Public  AHairs.  aixl  NOAA's 
OfBce.  No  initial  denial  may  be  issued 
until  the  concurrence  of  the 
Department's  Office  of  General  Counsel 
has  been  obtained 

(iii)  After  the  coordination  mentioned 
in  paragraph  (e)(2)(ii)  of  this  section,  the 
Assistant  Administrator  must  send  a 
letter  to  the  requesting  party  denying  the 
request  for  information.  The  denial  letter 
should  include  the  following: 

(A)  The  specific  exemption(8)  which 
apply  and  why  they  apply. 


(B)  In  the  case  of  a  partial  denial,  a 
statement  of  the  specific  manner  in 
which  a  portion  of  a  record  is  being 
provided  after  deletion  of  the  portions 
which  are  determined  to  be  exempt. 

(C)  A  statement  of  the  right  to  appeal 
to  the  DOC  General  Counsel  within  30 
days  of  the  receipt  of  the  denial. 

(D)  A  statement  that  the  appeal 
should  include  a  copy  of  the  original 
request,  the  initial  denial,  the  requester's 
reasons  why  the  records  should  be 
made  available,  and  the  reasons  why 
the  initial  denial  is  believed  to  be  in 
error. 

(E)  Copies  of  the  letter  of  denial  along 
«vith  the  original  FOIA  request,  should 
be  sent  to  the  DOC  Office  of  General 
Counsel,  the  NOAA  FOIA  Officer,  and 
the  NMFS  FOIA  Officer. 

|FR  Doc  80-863  Filed  1-13-88: 8:45  am) 
)  COM  Mis-a-M 


50  CFR  Part  646 
(Docket  Na  81017-«271) 

Snappar-Group«r  Ftahary  of  th*  South 

a    Hm  Mil  II 

AQCMCv:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Final  rule. 


:  NOAA  issues  this  final  rule 
to  implement  Amendment  1  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP).  This  rule 
prohibits  the  use  of  trawl  nets  in  the 
snapper-grouper  fishery  in  the  exclusive 
economic  zone  (EEZ)  between  Ca]}e 
Hatteras,  North  Carolina  and  Cape 
Canaveral.  Florida.  NOAA  also 
redefines  the  area  south  of  Fowey  Rocks 
Light.  Florida  wherein  frsh  traps  may  not 
be  placed.  The  intended  effects  of  this 
rule  are  to  prevent  habitat  damage  and 
prevent  the  harvest  of  undersized  fish, 
thereby  ensuring  the  continued 
productivity  of  the  snapper-grouper 
resource  and  to  clarify  the  regulations. 
imcnvE  OATC:  January  12. 1989. 
FON  FUMTNCn  MFOfttfUTIOM  CONTACT: 
Rodney  C.  Dal  ton.  813-893-3722. 
•UmANCNTANV  MTOMfUTION:  The 
snapper-grouper  fishery  is  managed 
undier  the  FKO*.  prepared  by  the  South 
Atlantic  Fishery  Management  Council 
(Council),  and  its  implementing 
regulations  at  50  CFR  Part  646,  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP,  implemented 
September  28. 1983  (48  FR  39463.  August 
31, 1963).  addressed  growth  overfishing 
of  a  number  of  the  major  species  in  the 
fishery  and  controversy  regarding 


certain  harvest  techniques.  Minimum 
sizes  were  established  for  frve  of  the 
major  species,  and  limitations  were 
imposed  on  the  use  of  poisons, 
explosives,  fish  traps,  and  trawls  in  the 
fishery.  A  prohibition  on  use  of  roller 
trawls  was  considered  in  order  to 
address  concerns  about  trawl  damage  to 
live-bottom  habitat  and  harvest  of  very 
small  vermilion  snapper.  The  prohibition 
was  rejected  because  conclusive 
evidence  of  trawl-induced  habitat 
damage  was  not  available  at  that  time. 
The  F'MP  noted  ongoing  studies  of  the 
effects  of  trawls  on  live-bottom  habitat 
and  expressed  the  intent  to  address  this 
issue  via  FMP  amendment  if  evidence  of 
significant  damage  was  documented 
Information  is  now  available  to 
document  habitat  damage  resulting  from 
use  of  bottom  trawls  in  live-t)ottom 
areas. 

Amendment  1  addresses  the  problems 
of  habitat  damage  and  trawl  harvest  of 
undersized  fish  by  prohibiting  the  use  of 
trawl  gear  in  a  directed  snapper-grouper 
fishery  between  Cape  Hatteras,  North 
Carolina  and  Cape  Canaveral.  Florida. 
A  vessel  possessing  trawl  gear  and  more 
than  200  pounds  of  fish  in  the  snapper- 
grouper  fishery  (as  listed  in  {  646.2)  is 
defined  as  a  participant  in  a  directed 
fishery.  It  is  a  rebuttable  presumption 
that  a  vessel  possessing  fish  in  the 
snapper-grouper  fishery  harvested  those 
fish  in  the  EEZ. 

In  addition.  Amendment  1  updates  the 
habitat  section  of  the  FMP  and 
incorporates  vessel  safety 
considerations  into  the  FMP. 

The  primary  habitat  for  the  major 
species  in  the  snapper-grouper  fishery, 
the  historical  use  of  trawl  gear  to 
harvest  snapper-grouper  species, 
evidence  of  live-bottom  habitat  damage 
by  trawl  gear,  the  effect  of  trawl  gear  on 
the  harvest  of  undersized  vermilion 
snapper,  and  analysis  of  the  economic 
impacts  of  implementing  Amendment  1 
were  fully  discussed  in  the  proposed 
rule  (53  FR  42985.  October  25.  1988)  and 
are  not  repeated  here.  In  addition, 
changes  to  the  regulations  proposed  by 
NOAA  to  redefine  the  area  south  of 
Fowey  Rocks  Light,  Florida  wherein  fish 
traps  may  not  be  placed,  and  other 
technical  changes  were  discussed  in  the 
proposed  rule  and  are  not  repeated  here. 

Comments  and  Responses 

NOAA  received  twenty-seven  letter* 
from  recreational  fishermen,  sportfishing 
organizations,  a  conservation 
organization,  two  federal  agencies,  a 
state  natural  resource  agency,  and  a 
member  of  Congress  supporting 
Amendment  1  and  implementation  of 
the  proposed  rule.  Most  of  these 
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commenters  and  the  Council  requested  a 
waiver  of  the  30-day  delayed 
effectiveness  of  this  final  rule  under  the 
Administrative  Procedure  Act  (APA). 
This  waiver  would  make  the  rule 
effective  near  the  beginning  of  the  trawl 
season  and,  thus,  would  avoid 
additional  habitat  damage.  Six  letters 
opposing  Amendment  1  and  the 
proposed  rule  were  received  from 
individuals  associated  with  a  Sea  Grant 
Marine  Extension  Service.  The  U.S. 
Coast  Guard  indicated  support  for  the 
proposed  rule  but  expressed  concerns 
about  enforceability. 

U.S.  Coast  Guard  Concerns 

The  Coast  Guard  indicated  that  the 
rule  may  not  be  effective  in  preventing 
habitat  damage,  because  vessels  can 
trawl  over  live  bottom  for  other  species 
and  discard  snapper-grouper  to  avoid 
exceeding  the  200-pound  limit.  Although 
this  is  theoretically  possible,  NOAA 
does  not  believe  this  will  occur.  To  our 
knowledge,  there  are  no  other  trawl 
fisheries  that  target  these  live-bottom 
areas.  Shrimp  and  calico  scallop 
trawling  do  not  occur  in  these  areas.  It  is 
unlikely  that  finfish,  other  than  the  69 
species  defined  to  be  in  the  snapper- 
grouper  fishery,  would  be  sufficiently 
abundant  in  these  areas  to  support 
directed  fisheries  and  justify  the 
extensive  culling  of  snapper-grouper 
species  that  would  be  required,  llie 
Coast  Guard  also  suggested  that, 
because  the  rule  does  not  prohibit  the 
transfer  of  trawl  gear,  a  trawl  vessel 
could  avoid  detection  of  having  engaged 
in  a  directed  snapper-grouper  fishery  by 
transferring  his  gear  at  sea  after  use. 
NOAA  considers  the  transfer  at  sea  of 
trawl  gear  to  be  a  cumbersome,  time- 
consuming  operation  that  will  not  be 
undertaken  readily.  If  either  of  these 
problems  does  occur,  amendment  of  the 
regulations  will  be  considered.  Finally, 
the  Coast  Guard  commented  that, 
because  at-sea  enforcement  would  still 
be  required,  this  rule  would  not 
significantly  reduce  enforcement  costs. 
NOAA  concurs. 

Marine  Extension  Service  Coounents 

These  commenters  expressed  a 
number  of  concerns  about  Amendment  1 
including:  (1)  Data  regarding  habitat 
damage  due  to  trawling  are  limited:  (2) 
one  of  the  cited  studies  indicated  that 
the  density  of  sponges  and  other 
invertebrates  increased  twelve  months 
after  the  area  was  trawled:  (3)  other 
alternatives  such  as  minimum  size  limits 
or  prohibiting  trawling  only  in  specified 
areas  should  have  been  adopted;  (4)  the 
200-pound  limit  will  create  a  hardship 
for  multi-gear  vessels:  and  (5) 
prohibiting  all  trawling  by  vessels  with 


more  than  200  pounds  of  fish  in  the 
snapper^grouper  fishery  will  preclude 
development  of  other  trawl  harvesting 
methods.  Responses  are  categorized 
below. 

Scientific  Data 

NOAA  acknowledges  that  the 
scientific  information  regarding  habitat 
damage  due  to  trawling  are  somewhat 
limited  but  concludes  that  information 
presented  adequately  demonstrates  that 
trawling  in  the  live-bottom  areas  that 
support  most  of  the  snapper-grouper 
fishery  will  result  in  habitat  damage. 
Although  one  study  did  authors 
specifically  stated  that  commercial 
trawlers  often  drag  repeatedly  over  the 
same  area  and  that  multiple  tows  would 
probably  have  caused  much  greater 
damage  to  sponge  and  coral 
populations. 

Alternatives 

Minimum  size  limits  to  control  the 
trawl  harvest  of  small  vermilion  snapper 
were  previously  considered  by  the 
Council  and  rejected  because  of  the 
poor  survival  rate  of  undersized  fish  that 
would  be  released.  Further,  minimum 
sizes  would  not  address  the  problem  of 
habitat  damage.  The  alternative  of 
prohibiting  trawling  only  in  specified 
live-bottom  areas  would  require 
knowledge  of  the  precise  locations  of  all 
of  these  areas.  Such  information  is  not 
currently  available.  Because  these  areas 
are  believed  to  be  sparsely  distributed 
enforcement  of  a  patchwoi^c  of 
prohibited  areas  would  be  extremely 
difficult,  and  compliance  by  fishermen 
might  be  difficult  as  well.  Further,  the 
snapper-grouper  trawl  fishery  is 
prosecuted  predominantly,  if  not 
exclusively,  over  areas  containing  live 
bottom  because  that  is  the  primary 
habitat  of  the  target  species.  It  would 
appear  that  there  would  be  little  to  be 
gained  by  allowing  directed  snapper- 
grouper  trawling  in  areas  devoid  of  Uve 
bottom.  NOAA  believes  this  alternative 
is  impractical. 

200-Pound  Limit 

The  fmal  rule  prohibits  the  use  of 
trawl  gear  in  a  directed  snapper-grouper 
fishery  in  the  prescribed  area.  The  200- 
pound  limit  is  the  criterion  used  to 
define  a  directed  fishery.  The  Council 
specifically  considered  the  potential 
hardship  that  the  200-pound  criterion 
might  create  for  vessels  (primarily 
shrimpers)  that  possess  trawls  and 
occasionally  use  other  gear  to  catch 
snapper-grouper  on  the  same  trip. 
Representatives  of  the  State  fisheries 
agencies  from  North  Carolina.  South 
Carolina,  and  Georgia  indicated  that 
shrimp  vessels  would  not  be  impacted 


Data  provided  by  Florida 
representatives  indicated  that  of  8.396 
shrimp  trips  taken  during  1965*1987  only 
three  exceeded  the  200-pound  limit.  The 
number  of  multi-gear  vessels  likely  to  be 
affected  by  this  criterion  appears  to  be 
small.  Because  the  criterion  is  critical  to 
enforcement  of  the  trawl  prohibition. 
NOAA  concludes  that  the  measure  is 
justified. 

Impact  on  Development  of  New 
Trawling  Methods 

The  prohibition  on  use  of  trawl  gear  in 
a  directed  snapper-grouper  fishery  is 
intended  to  prevent  habitat  damage  and 
reduce  growth  by  overfishing  of 
vermilion  snapper.  There  is  no  intent  to 
".  .  .  stymie  technological  advances  and 
economic  growth  of  fisheries. .  .  ."  The 
regulations  for  the  Snapper-Grouper 
Fishery  of  the  South  Atlantic  (50  CFR 
Part  646)  contain  a  provision  that  allows 
the  Secretary  of  Commerce  to  authorize, 
for  the  acquisition  of  information  and 
data,  activities  otherwise  prohibited  by 
the  regulations.  Under  this  provision,  a 
request  for  an  exemption  to  allow 
limited  research  to  evaluate  alternative 
trawl  technologies  could  be  considered. 
This  would  provide  a  reasonable 
opportimity  for  technological  advances. 
Data  obtained  from  such  research  could 
be  submitted  to  the  Council  for 
consideration  of  possible  modification 
of  the  regulations. 

Waiver  of  Delayed  Effectiveoeea 

NOAA  has  determined  that  delay  of 
the  effectiveness  of  this  final  rule  for  30 
days  would  lead  to  further  habitat 
damage,  and  further  harvest  by  the 
trawl  fishery  of  undersized  vermilion 
snapper,  and  thus  would  be  contrary  to 
the  pubUc  interest.  Therefore,  "good 
cause"  exists  under  section  553(d)(3)  of 
the  APA  to  waive  the  delayed 
effectiveness  of  this  final  rule. 

Classificatioo 

The  Secretary  of  Commerce 
determined  that  Amendment  1  is 
necessary  for  the  conservation  and 
management  of  the  snapper-grouper 
fishery  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

"Ilie  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA.  determined  that 
this  rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  This  rule  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumer*,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  a  significant  adverse  effect 
on  competition,  employment 
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investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Council  prepared  a  regulatory 
impact  review  for  diis  rule.  A  summary 
of  the  economic  effects  was  included  in 
the  proposed  rule  and  is  not  repeated 
here. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result  a 
regulatory  flexibility  analysis  was  not 
prepared.  The  reasons  for  this 
determination  were  included  in  the 
proposed  rule  and  are  not  repeated  here. 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  (Assistant 
Administrator],  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  North 
Carolina.  South  Carolina,  and  Florida. 
Georgia  does  not  have  an  approved 
coastal  zone  management  pro^^m.  This 
determination  was  submitted  for  review 
by  the  responsible  State  agencies  under 
Section  307  of  the  Coastal  Zone 
Management  Act  The  State  agencies 
agreed  with  this  determination. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
Amendment  1  and,  based  on  the  EA,  the 
Assistant  Administrator  concluded  that 
there  will  be  no  significant  adverse 
impact  on  the  human  environment  as  a 
result  of  this  rule. 

This  rule  does  not  contain  a 
coUection-of -information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

The  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12812. 

List  of  Subjects  in  50  CFR  Part  646 

Fisheries.  Fishing. 
Dat«>d:  lanuary  11. 1989. 
lanws  W.  Brannaa. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  646  is  amended  as  follows: 

PART  «4«-SflAPPER-OROUPER 
FISHERY  OF  THE  SOUTH  ATLANTIC 

1.  The  authority  citation  hw  Part  646 
continues  to  read  as  follows: 

r 

Authority:  10  U  S.C.  1801  et  Beq. 

2.  In  S  646.1.  paragraph  (b)  is  revised 
to  read  as  follows: 


9646.1    Purpo— and  acope. 
•        •        *        •        • 

(b)  This  part  governs  conservation 
and  management  of  fish  in  the  snapper- 
grouper  fishery  in  the  South  Atlantic 
EEZ. 


§646.2    (Amended! 

3.  In  S  646.2.  in  the  definition  for  Block 
sea  bass  trap,  the  phrase  "fishes  in  the 
management  unit"  is  removed  and  the 
phrase  "fish  in  the  snapper-grouper 
fishery"  is  added  in  its  place:  a.id  in  the 
term  Fish  in  the  snapper-grouper 
species,  the  word  species  is  removed 
and  the  word  fishery  is  added  in  its 
place. 


9646.4    [Amended] 

4.  In  S  646.4.  in  the  first  sentence,  the 
phrase  "for  YPR  analysis"  is  removed: 
and  in  the  second  sentence,  the  opening 
word  "Those"  is  removed  and  the  word 
"fishermen"  is  capitalized. 

5.  In  S  646.6,  in  paragraph  (b)  the 
reference  to  "S  646.20"  is  revised  to  read 
"§  646.20(a)";  in  paragraph  (k)  the 
reference  to  "$  646.22(b)(5)"  is  revised  to 
read  "J  646.22(b)(4)";  paragraphs  (h)  and 
(i)  are  revised:  and  new  paragraphs  (o) 
and  (p)  are  added  to  read  as  follows: 

9646.6    ProhlbWone. 


(h)  Fish  with  explosives  or  poisons,  as 
specified  in  {  646.22(a). 

(i)  Fish  with  a  fish  trap,  except  as 
specified  in  S  646.22(b). 
•        •        *        *        • 

(o)  Use  trawl  gear  in  a  directed 
snapper-grouper  fishery  in  the  EEZ 
be^^veen  Cap  Hatteras,  North  Carolina 
and  Cape  Canaveral,  Florida,  as 
specified  in  {  64e.22(c)(l). 

(p)  Transfer  at  sea  any  fish  in  the 
snapper-grouper  fishery  bx)m  a  vessel 
with  trawl  gear  aboard  to  another 
vessel  or  receive  at  sea  any  such  fish, 
as  q)ecified  in  8  646.22(c)  (2)  and  (3). 

6.  Section  646.22.  with  the  exception  of 
Figure  1.  is  revised  to  read  as  foUowr 

9  646,22    Qeer  HniHeliona> 

(a)  Explosive  and  poisons.  (1) 
Explosives  (except  explosives  in 
powerheads)  may  not  be  used  in  the 
EEZ  to  fish  for  fish  in  the  snapper- 
grouper  fishery. 

(2)  Poisons  may  not  be  used  in  the 
EEZ  to  fish  for  fish  in  the  snapper- 
grouper  fishery  except  as  authorized  by 
permit  under  State  or  Federal  law. 

(b)  Fish  traps,  (1)  A  fish  trap  in  the 
EEZ  is  required  to  have  on  at  least  one 
side,  excluding  top  and  bottom,  a  panel 
or  door  with  an  opening  equal  to  or 
larger  than  the  interior  axis  of  the  trap's 
throat  (funnel).  The  panel  or  door 


fasteners  or  hinges  must  be  made  of  one 
of  the  following  degradable  materials: 

(i)  Untreated  hemp,  jute,  or  cotton 
string  of  3/16-inch  diameter  or  smaller, 

(ii)  Magnesium  alloy,  timed  float 
releases  (pop-up  devices)  or  similar 
magnesium  alloy  fasteners:  or 

(iii)  Ungalvani2ed  or  uncoated  iron 
wire  of  0.062-inch  diameter  or  smaller. 

(2)  A  fish  trap  in  the  EEZ  must  meet 
all  of  the  following  mesh  size 
requirements  (examples  of  fish  trap 
mesh  configurations  which  meet  the 
minimum  requirements  are  shown  in 
Figure  1): 

(i)  Two  square  inch  minimum  open 
mesh  area; 

(ii)  One  inch  minimum  length  for 
shortest  side; 

(iii)  Minimum  distance  of  one  inch 
between  parallel  sides  of  rectangular 
openings,  and  one  and  one-half  (1.5) 
inches  between  parallel  sides  of  mesh 
openings  with  more  than  four  sides:  and 

(iv)  One  and  nine-tenths  (1.9)  inches 
minimum  distance  for  diagonal 
measurement. 

(3)  A  fish  trap  may  not  be  placed  in 
the  South  Atlantic  ^Z  south  and  west 
of  25*35.5'  N.  latitude  (off  Fowey  Rocks 
Light  Florida)  to  82*40'  W.  longitude 
shoreward  of  the  100-foot  contour  that  is 
closest  to  the  shore  and  continuous 
along  the  coast  and  Florida  Keys,  as 
shown  on  the  latest  editions  of  National 
Ocean  Service  charts  11462, 11452, 
11442,  and  11439.  West  of  8r40'  W. 
longitude,  traps  may  not  be  placed  in  the 
South  Atlantic  EEZ  north  of  a  Une 
connecting  24*24.86'  N.  latitude,  82*40' 
W.  longitude  and  24*2a6'  N.  latitude, 
83*00'  W.  longitude.  A  fish  trap  so 
placed  will  be  considered  unclaimed  or 
abandoned  property  and  may  be 
disposed  of  in  any  appropriate  manner 
by  the  Secretary  (including  an 
authorized  officer). 

(4)  A  buoy  line  attached  to  a  fish  trap 
possessed  or  fished  shoreward  of 

the  outer  boundary  of  the  EEZ  and  south 
of  25*35.5'  N.  latitude  must  be  a 
minimum  of  125  feet  in  length. 

(c)  Trawl  gear.  (1)  In  the  EEZ  between 
Cape  Hatteras,  North  Carolina  (35°15'  N. 
latitude)  and  Cape  Canaveral,  Florida 
(28*35.1'  N.  latitude)— due  east  of  the 
NASA  Vehicle  Assembly  Building),  the 
use  of  trawl  gear  in  a  directed  snapper- 
grouper  fishery  is  prohibited.  A  vessel 
with  trawl  gear  and  more  than  200 
pounds  of  fish  in  the  snapper-grouper 
fishery  aboard  is  considered  to  be  in  a 
directed  snapper-grouper  fishery.  It  is  a 
rebuttable  presumption  that  a  vessel 
with  more  than  200  pounds  of  fish  in  the 
snapper-^t>uper  fishery  aboard 
harvested  such  fish  in  the  EEZ. 
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(2)  A  vessel  with  trawl  gear  aboard 
may  not  transfer  at  sea  any  fish  in  the 
snapper-grouper  fishery — 

(i)  Taken  in  the  EEZ  between  Cape 
Hatteras  and  Cape  Canaveral:  or 

(ii)  In  the  EEZ  between  Cape  Hatteras 
and  Cape  Canaveral,  regardlera  erf 
where  such  fish  were  taken. 

(3)  No  vessel  may  receive  at  sea  any 
fish  in  the  sna[>per-grouper  fishery  from 
a  vessel  with  trawl  gear  aboard,  as 
specified  in  para^^ph  (c)(2]  (i)  and  pQ 
of  this  section. 

|FR  Doc  8»-9S6  Fitcd  1-1V-49;  3:36  pm) 
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TNs  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  ttw  puMc  oH  the 
proposed  issuance  of  rule*  and 
regulations.  Ttie  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partx:ipate  m  the  rule 
making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Servic* 

9  CFR  Part  327 

IOocl(etNo.8»-010P] 

Importation  of  Livestock  Carcasses 
Wittt  Tissues  Removed 

AOCNCV:  Food  Safety  and  Inspection 
Service.  USDA. 


ACTION:  Proposed  rule. 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  inspection 
regulations  by  deleting  8  327.3(d)  (9  CFR 
Part  327)  to  remove  the  requirements 
prohibiting  the  importation  into  the 
United  States  (U.S.)  of  carcasses  or 
parts  of  carcasses  of  certain  livestock 
from  which  the  pleura,  peritoneum,  body 
or  portal  luniph  nodes  are  removed.  This 
action  is  in  response  to  a  petition 
submitted  by  Cloverdale  Foods 
Company,  Minot.  North  Dakota. 
DATi:  Comments  must  be  received  on  or 
before  February  16. 1980. 
AOORSSS:  Written  comments  should  be 
sent  to  the  Policy  OfTice.  Attn:  Linda 
Carey.  FSIS  Hearing  Clerk.  Room  3171. 
South  Agriculture  Building.  Food  Safety 
and  Inspection  Service.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250 
(See  also  "Comments"  under 
SWnnMNTAItV  MTOMMATION). 

row  nNiTHm  intoiwiatiow  contact: 

Dr.  Douglas  L  Bemdt.  Director. 
Slaughter  Inspection  Standards  and 
Procedures  Division,  Technical  Services. 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington. 
DC  2025a  (202)  447-3219. 


Executive  Order  12291 

The  Administrator  has  determined 
that  this  proposed  rule  is  not  a  ma)or 
rule  under  Executive  Order  12291.  It  will 
not  result  in  an  annual  effect  on  the 
economy  of  tlOO  million  or  more;  a 
maior  increase  in  costs  or  prices  to 


consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  proposal  would  allow 
certain  livestock  carcasses  and  parts 
from  countries  eligible  to  ship  products 
to  the  U.S.  to  be  imported  and 
transported  in  commerce  under  the 
same  provisions  as  those  carcasses  and 
parts  which  are  inspected  and  passed  in 
the  U.S.  Additionally,  the  proposal 
would  ease  the  inspection  burden  on  the 
Agency  and  the  importing  industry,  ease 
congestion  of  loading  docks,  and  reduce 
inspection  time  at  the  port  of  entry. 
Inspectors  would  not  be  required  to 
specifically  determine  whether  certain 
tissues  had  been  removed  &om 
carcasses  or  parts,  but  would  assure 
that  products  are  from  countries  eligible 
to  import  meat  products  into  the  U.S. 
and  are  wholesome,  not  adulterated, 
and  properly  marked  and/or  labeled. 

Effect  on  Small  Entities 

The  Administrator  of  the  Food  Safety 
and  Inspection  Service  has  determined 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  Pub.  L  96-354  (5  U.S.C.  601).  This 
proposal  would  not  impose  any  new 
requirements  on  the  meat  industry; 
rather  it  would  permit  this  industry  to 
use  more  imported  livestock  carcasses 
or  parts.  The  carcasses  and  parts  would 
be  further  processed  in  the  U.S.;  thus, 
there  would  be  less  importation  of 
processed  products.  There  would  be  no 
economic  impact  on  small  entities 
because  the  proposed  rule  would  be 
limited  to  removing  an  outdated 
regulation. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Office  and  must  refer 
to  the  docket  number  located  in  the 
heading  of  this  document.  All  comments 
submitted  pursuant  to  this  proposal  will 
be  made  available  for  public  inspection 
in  the  Policy  Office  between  9:00  a.m. 
and  4M)  pjn..  Monday  through  Friday. 


Background 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq.)  requires, 
among  other  provisions,  that  the 
Secretary  of  Agriculture,  through 
appointed  inspectors,  carry  out  a  post- 
mortem inspection  of  carcasses  and 
parts  of  cattle,  sheep,  swine,  goats, 
horses,  mules  or  other  equines,  when 
they  are  slaughtered  in  an  establishment 
that  is  subject  to  inspection  under  the 
FML\. 

Post-mortem  inspection  involves  a 
series  of  routine  and  special 
examinations  by  one  or  more  veterinary 
medical  officers,  or  trained  food 
inspectors  under  veterinary  supervision, 
of  the  head,  viscera,  and  other  parts  of 
the  carcass  of  each  animal  slaughtered 
to  detect  diseases  or  abnormalities  that 
could  cause  the  carcass  or  any  part  to 
be  adulterated.  Routine  post-mortem 
inspection  is  divided  into  three  phases: 
head  inspection,  viscera  inspection  and 
carcass  inspection.  Dxiring  each  phase, 
FSIS  inspectors  perform  specific  tasks 
which  involve  a  sequence  of  observing, 
palpating,  and  incising  certain  tissues 
and  lymph  nodes.  During  inspection  of 
the  viscera,  the  inspectors  examine  all 
organs  and  corresponding  lymph  nodes, 
including  the  portal  lymph  nodes;  and 
during  inspection  of  the  carcass,  they 
examine  all  carcass  surfaces  including 
the  pleura,  peritoneum,  and  body  lumph 
nodes.  When  carcasses  are  affected  by 
diseases  or  abnormalities,  such 
carcasses  are  retained  for  a  special 
examination  by  FSIS  veterinary  medical 
officers  who,  depending  upon  the 
diseases  or  abnormalities,  perform 
thorough  and  expanded  examinations 
by  observing,  palpating  and  incising 
tissues  and  lymph  nodes.  These  tasks 
have  been  tested  and  have  proved  to  be 
effective  and  efficient  methods  of 
inspection.  It  is  during  all  these  tasks 
that  if  any  abnormalities,  such  as 
localized  adhesions,  small  encapsulated 
abscesses,  localized  bruises,  etc.,  are 
found  on  the  pleura,  peritoneum  or 
lymph  nodes,  these  abnormalities  are 
removed  with  the  surrounding  tissues, 
destroyed  or  denatured,  and  not  saved 
for  human  food.  The  removal  or  absence 
of  the  pleura,  peritoneum,  or  some 
lymph  nodes  does  not  mean  that  the 
remaining  parts  of  the  carcass  are 
adulterated  and  not  fit  for  human 
consumption. 
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Under  section  20  of  the  FKHA  (21 
USX:.  620).  FSIS  is  responsible  for 
assuring  that  imported  carcasses  and 
parts  of  cattle,  sheep,  swine,  goats, 
horses,  mules  or  other  equines  and  their 
products  meet  the  same  standards  as 
those  applied  in  the  U.S.  FSIS  carries  ost 
this  responsibility  by  reviewing  the 
inspection  system  of  each  country  that 
wishes  to  import  such  carcasses,  parts, 
or  other  products  into  the  U.S.,  by 
determining  whether  the  foreign 
country's  laws  and  inspection  program 
are  at  least  "equal"  to  those  of  the  U.S. 
system,  aad  by  reinspecting  imported 
products  at  the  port  of  entry. 

For  a  country's  inspection  system  to 
be  considered  at  least  "equal"  to  that  of 
the  U.S^  that  country  must  provide 
documentary  proof  that  it  has  an  "at 
least  equal"  operating  inspection 
system.  If  the  review  of  the  documents 
demonstrates  that  the  country  has  such 
a  system,  FSIS  personnel  conduct  on- 
site  reviews  of  the  country's  system.  If 
all  requirements  of  the  FKUA  are  met 
the  country  is  considered  to  be 
"eiigible"  to  import  products  into  the 
U.Sk.  in  adffition  to  the  documents' 
review  and  on-site  reviews  of  each 
foreign  country  system.  FSIS  carefully 
remspects  the  product  at  the  port  of 
entry  in  the  U.S.  and  assures  that  the 
foreign  country  system  continues  to 
produce  product  that  conforms  to  the 
standards  for  product  produced  in  the 
U.S. 

The  requiremenU  in  9  CFR  327.3(d} 
have  been  part  of  tlie  Federal  meat 
inspection  regulations  for  many  years 
and  were  prosMilgated  in  response  to 
foreign  countries'  exporting  practices  in 
existence  at  that  time. 

I?51S  has  been  petitioned  by 
Cloverdale  Feeds  Company,  lk4inot. 
North  Dakota,  to  evriwate  the  current 
requirements  on  tlie  basis  ^t  they  are 
no  longer  sppHcable  and  to  consider 
their  deletion  from  the  regnlations.  FSIS 
agrees  wHh  tite  peHtioner  since  the 
removal  or  absence  of  the  pleura, 
peritoneum,  or  lymph  nodes  does  not 
mean  that  the  other  parts  of  the  carcass 
are  adulterated  and  not  fit  far  human 
consumption.  Accocdingty.  FSIS  Is 
hereby  proposing  to  amend  9  CFR  Part 
327  of  the  F^ederal  meat  inspection 
regulations  by  deleting  1 327.3(d). 

Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble.  1 327.3  of  the  Federal  meal 
inspection  regulations  would  be 
amended  as  set  forth  below: 

List  of  Subjects  in  Part  327 

Meat  inspection.  Imported  products. 


PART  327-{  AMENDED] 

1.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 

Authority:  38  Stat.  12aa  79  Stat  903.  as 
amended.  M  Slat.  584.  84  Stat  SI.  438:  21 
VS.C.  71  et  setf. 

§327.»   [Amended] 

2.  Section  327.3  (9  CFR  3273)  would 
be  amended  by  removing  paragraph  [d\. 

Done  at  Waeiiiiiglofi.  DC  on  January  la 

Lester  M.  CnMrlnd, 

Administrator.  Food  Safety  and  Inspection 

Service. 

(FR  Doc  89-040  Fifed  1-13-aft  M^  an] 


NUCLEAR  f«GULATORY 
COMMISSION 

10  CFR  Part  35 

Quality  Assurance  In  the  Medical  Use 
of  RadhMCtive  Byproduct  Material; 
Worlobop 

AQCNCv:  Nuclear  Regulatory 

Commissioa 

action:  ^k>tice  of  meeting. 


;  The  Nuclear  Regulatory 
Conmussion  (^4RC)  has  planned  a  public 
woikshop  with  medical  use  licensees  to 
discuss  working  drafts  of  a  proposed 
rule  and  a  regulatory  guide  concerning 
quality  assurance  in  the  medical  use  of 
byproduct  OMteriaL 
DATES:  The  workshop  will  be  held 
Monday.  January  30. 1969  (for  quality 
assurance  related  to  the  use  of 
radiopharmaceuticals):  and  Tuesday. 
January  31. 1989  (for  quality  assurance 
related  to  the  use  of  seeled  sources  for 
teletherapy  and  brachytherapy).  The 
workshop  will  begin  rach  day  at  9A)  am 
and  end  about  5:00  pm. 
AOOaess:  U.S.  Nudear  Itegulatory 
CommissiaB.  Room  4B11,  One  White 
Flint  North,  11S5S  Rockrille  Pike. 
RockviOe.  Maryland. 

FOR  FUfTTHBI  INFORMATION  CONTACT: 

Dr.  Anthony  N.  Tse,  Regulation 
Development  Branch,  NL/S-129,  U.S 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  telephone  (301) 
492-3797. 


rARV  INFORMATION:  The  NRC 

is  proposing  to  amend  its  regulations  to 
require  its  medical  use  hcensees  to 
develop  and  imiriement  quahty 
assurance  programs  designed  to 
prevent  detect  and  correct  the  cause  of 
errors  in  the  administration  of  byproduct 
material  for  medical  use. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  October  2. 1987(52 


FR  36942)  which  prescribed  certain 
quality  assurance  procedures  that  the 
NRC  believed  should  be  incorporated  in 
each  medical  use  program  to  prevent 
most  human  errors  in  the  administration 
of  byproduct  material.  Public  comments 
suggested  that  the  prescriptive  rule 
lacked  flexibility,  and  might  interfere 
with  the  delivery  of  medical  care. 
Instead,  a  performance-based  rule  was 
recommended. 

Based  on  consideratioa  of  public 
comments  to  date,  the  URC  has 
prepared  a  working  draft  of  a 
performance-based  proposed  rule.  The 
NRC  has  also  prepared  a  worioag  draft 
of  a  regulatory  guide  that  contains 
specific  quality  assurance  procedures  to 
meet  the  performance-based  rule. 

The  ptUTJosc  of  the  workshop  is  to 
obtain  input  from  and  have  a  round- 
table  discussion  with  the  medical  use 
licensees  on  the  working  drafts  of  the 
performaiu:e-based  rule  and  the 
regulatory  guide. 

The  working  drafts  of  the 
performance-based  rule  and  the 
regulatory  guide  are  available  for 
inspection,  and  copying  for  a  fee.  at  the 
NRC  Public  Document  Room.  2120  L 
Street  Lower  Level  NW..  Washington. 
DC.  The  transcript  of  the  workriwp  will 
be  available  by  about  March  1,  vam  at 
the  NRC  Public  Document  Room. 

Conduct  of  die  Mentiag 

The  workshop  will  be  co-chaired  by 
Mr.  John  L  Telford,  Section  Leader. 
Rulemaking  Section.  Regulation 
Development  Branch.  Office  of  Nuclear 
Regulatory  Research,  and  Dr.  John  H. 
Austin.  Acting  Chief,  Medical,  Academic 
and  Commercial  Use  Safety  BrandL 
Office  of  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission.  The  meeting  will  be 
conducted  in  a  manner  that  will 
facilitate  the  orderly  conduct  of 
business. 

The  following  procedures  apply  to 
public  participation  in  the  meeting: 

1.  At  the  meeting,  questions  or 
statements  from  attendees  other  than 
participants  (i.e..  medical  use  licensees 
and  NRC  staff)  will  be  entertained  »% 
time  permits. 

2.  Seating  ixxt  the  public  will  be  on  a 
first  come-first  served  basis. 

Dated  a(  Rockville.  MD.  this  11th  day  of 
laouaty  1989. 

For  the  Nnclear  Regulatory  CoimiiMion. 
BUtM-Mottis. 

Director.  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regviotory  Research. 
|FR  Doc  88-1028  Filed  1-13-89:  8.-45  amj 
BSJJNO  COM  7Sift<0t-H 
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DCPAimiENT  OF  ENERGY 

Offic*  of  CooMrvalton  and 
nvnvwoDw  Biwiyy 

10  CFR  Part  430 

(DocfcM  No.  CA»<4MM7-102] 

EiMffly  CooaacvatJon  Program  for 
Conauniar  Producta;  Propoaad 
RuiamaKinQ  and  PubNc  HaarInQ 
RoQardhiQ  Enargy  Conaarvallon 
Standarda  for  Thraa  Typaa  of 
Conaufnar  Producta 


n  Office  of  Coniervation  and 
Renewable  Energy,  DOE 
ACTION:  Proposed  rule;  correction. 


r.  On  December  2. 1988  (53  FR 
48796).  DOE  published  a  proposed  rule 
to  consider  amending  the  energy 
conservation  standards  for  refrigerators, 
refrigerator-freezers,  and  freezers;  to 
establish  standards  for  small  gas 
furnaces  and  to  consider  establishing 
standards  for  television  sets.  This 
document  corrects  an  error  concerning 
refrigerator-freezers  in  that  notice. 
KM  RMTMtll  MMMMA-nOM  CONTACT: 
Michael  J.  McCabe.  (202)  58&-9127. 

iMued  in  Washington,  DC  January  9, 1969. 
|ohnR.B«t. 

Assistant  Secretary.  Conservation  and 
Rene  wob/e  Energy. 

PART  430-{CORRECTED1 

On  page  48809.  the  standard  level  19.1 
AV-t-490.  under  level  2  of  Table  3-1. 
should  be  19.1  AV+ 390. 

(FR  Doc  80-1049  Filed  l-lS^iO;  8:46  am] 
t  COM  f4W4V4l 


DEPARTMENT  OF  TRANSPORTATION 
Fadarai  Aviation  AdmMatratlon 
14  CFR  Part  39 
(Oectol  Na  M-NM-17S-A0] 

Alrworthinaaa  Oiractivaa:  MeOonnai 
Douglaa  Modal  DC-»-10, -20, -30, -40, 
-60,  and  C-9  Sarlaa  Airplanaa 


;  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Supplemental  Notice  of 
Proposed  Rulemaking  (NPRM); 
Reopening  of  comment  period. 


:  This  notice  proposes  to  revise 

an  earlier  proposed  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Model  DC-«-ia  -2a  -30,  -40.  - 
Sa  and  C-9  series  airplanes,  which 
would  have  required  repetitive  aided 
visual  inspections  for  cracks  in  certain 


longerons  for  airplanes  that  have 
accumulated  more  than  55.000  landings. 
That  action  was  prompted  by  reports  of 
fuselage  skin  and  longeron  cracks  found 
in  the  upper  fuselage  over  the  wing.  This 
condition,  if  not  corrected,  could  result 
in  degradation  of  the  structural  integrity 
of  the  fuselage  and  lead  to  rapid 
decompression  of  the  airplane.  This 
action  revises  the  proposed  rule  by 
reducing  the  Initial  compliance 
threshold  45,000  landings,  and  revising 
the  service  information  to  cite  a  later 
revision  of  the  applicable  service 
bulletin. 

DATC  Comments  must  be  received  no 
latger  than  February  2. 1980. 
<inoiwmi.  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  8&-NM- 
178-AD.  17900  Pacific  Highway  South. 
C-68966.  SeatUe,  Washington,  98168. 
The  applicable  service  information  may 
be  obtained  from  McDonnel  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director.  Publication  and  Training.  Cl- 
750  (54-60).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  3229  East 
Spring  Sti-eet  Long  Beach,  California. 
KM  RMTNIN  INfOWMATION  CONTACT: 
Mr.  Michael  O'Neil.  Aerospace 
Engineer,  Airframe  Branch.  ANM-122L. 
FAA.  Northwest  Mountain  Region.  3229 
East  Spring  Stivet.  Long  Beach, 
California  90806-2425;  telephone  (213) 
968-632a 

nWPlCMINTAIIV  mtownation: 

Comments  lifvited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commuitications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Admnistrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  In  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
diis  proposal  will  be  filed  in  the  Rules 
Docket 


Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPI^) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-178-AD,  17900  Pacific 
Highway  SouUi.  C-68966,  SeatUe, 
Washington  98168. 

Discussioo 

A  proposal  to  amend  I^rt  39  of  the 
Federal  Aviation  Regulatons  to  include 
an  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-«-ia  -2a  -30.  -40.  -5a  and  C-9 
series  airplanes,  which  would  have 
required  an  aided  visual  inspection  of 
fuselage  overwing  longerons  on 
airplanes  prior  to  the  accumulation  of 
55,000  landings,  was  published  in  the 
Federal  Register  on  November  17. 1988 
(53  FR  46447).  That  action  was  prompted 
by  reports  of  fuselage  skin  and  longeron 
cracks  in  the  upper  fuselage  over  the 
wing.  Such  cracking,  if  not  detected  and 
corrected,  could  result  in  degradation  of 
the  structural  integrity  of  the  fuselage 
and  lead  to  rapid  decompression  of  the 
airplane.  (Based  on  those  same  reports 
of  cracking,  the  FAA  issued  a  separate 
final  rule.  Amendment  39-6071,  (53  FR 
46433;  November  17, 1988),  to  require 
repetitive  external  eddy  current 
inspections  of  this  same  area  of  the 
longerons  and  the  fuselage  skin.) 

Since  issuance  of  that  proposal,  an 
operator  has  reported  finding  skin  and 
longeron  cracks  on  four  airplanes  have 
accumulated  between  45.000  and  52,000 
landings. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Altert  Service 
Bulletin  A53-23a  Revision  1,  dated 
December  22, 1988,  which  recommends  a 
revised  (lower)  threshold  for  initial 
inspections  for  cracks  in  the  fuselage 
overwing  longerons.  This  service 
bulletin  also  describes  procedures  for 
inspections  of  affected  areas  and 
instructions  for  interim  and  permanent 
repairs. 

The  FAA  has  determined  that  this 
NPRM  must  be  revised  to  require  the 
repetitive  aided  visual  inspections  for 
cracks  in  the  longerons  of  the  area  in  the 
upper  fuselage  over  the  wing,  and  repair, 
if  necessary,  on  the  subject  airplane 
models  prior  to  the  accumulation  of 
45,000  total  landings,  and  to  incorporate 
an  optional  repair  procedure  as  defined 
in  Revision  1  to  McDonnell  Douglas 
Service  Bulletin  A53-23a 

There  are  approximately  490  Model 
DC-0  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
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estimated  that  476  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  48 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $913,920  for  the  initial 
inspection  cycle. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  governments. 
Therefore,  in  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  model  DC-9  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  the  Notice  of  Proposed 
Rulemaking,  which  appeared  in  the 
Federal  Ra^ster  on  November  17, 1988 
(53  FR  46467),  as  follows: 


McDonnell  Douglas:  Applies  to  Model  DC-9- 
10.  -20,  -30.  -40.  -sa  and  C-9  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  fatigue  cradung  and  failure  of 

fuselage  skin  and  longerons,  accomplish  the 

following: 

A.  Prior  to  the  accumulation  of  45.000 
landings,  or  within  1.100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  unless  previously  accomplished  within 
the  last  2.500  landings,  perform  an  aided 
visual  inspection  (3x  to  5x  magnification)  of 
the  longerons  from  longeron  7  left  through  7 
right  from  inside  the  fuselage,  in  accordance 
with  accomplishment  instructions  of 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A53-230.  Revision  1.  dated  December 
22. 1968,  %vithin  the  range  of  fuselage  stations 
for  the  particular  series  airplanes  as  specified 
in  Table  I  of  that  service  bulletin. 

B.  Conduct  repetitive  inspections  in 
accordance  with  paragraph  A.,  above,  at 
intervals  not  to  exceed  5.800  landings. 

C.  If  cracks  are  detected,  prior  to  further 
flight,  repair  in  accordance  with  McDonnell 
Douglas  DC-0  Alert  Service  Bulletin  A53-230. 
Revision  1.  dated  December  22. 1968.  If 
Option  U,  Condition  2.  of  the  service  bulletin 
is  selected,  accomplish  removal  of  interim 
repair  doubler(8)  and  accomplish  permanent 
longeron  repair(s)  within  2.500  landings  after 
installation  of  the  interim  repair  doublerfs). 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach.  CaUfomia  90846.  Attention: 
Director,  Publication  and  Training.  Cl- 
750  (54-60).  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattie.  Washington,  or  3229  East 
Spring  Street  Long  Beach,  California 
90806-2425. 

Issued  in  Seattle.  Washington,  on 
December  28, 1968. 
Danell  M.  Padersoo. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  89-431  Filed  1-13-89:  8:45  am] 

BILUNO  coot  4S10-1S-M 


14  CFR  Part  71 

(Airspace  Docket  Na  ••-AQL-27] 

Propoaed  Alteration  to  TranaWon 
Area— Astitand,  Wl 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


r.  This  notice  proposes  to  alter 
the  Ashland,  WL  transition  area  to 
acconunodate  existing  Standard 
Instrument  Approach  Procedures 
(SIAPs)  to  John  F.  Kennedy  Memorial 
Airport  Ashland,  WI.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instr\unent 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  February  18, 1989. 
AOORESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
88-AGL-28,  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  6001& 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  Airspace 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois. 


FOR  RMTHEII  ■yOWMATION  CONTACT: 

Harold  G.  Hale.  Air  Traffic  Divisioa 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7360. 
SUPPLEMENTARY  MVONHMTION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  desire.  Comments 
that  provide  the  factual  basis  supporting 
the  views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposal  Comments  are  specifically 
invited  on  the  overall  regulatory, 
economic  environmental,  and  energy 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AGL-27''.  The 
postcard  will  be  date/time  stamped  and 
rviumed  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA.  Great  Lakes  Region.  Office  of 
Regional  Counsel  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois,  both 
before  and  after  the  dosing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  diis 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-43a  800 
Indpendence  Avenue  SW..  Washington, 
DC  20591,  or  by  calling  (202)  426-805a 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futore  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
tl-2.  which  describes  the  application 
procedure. 

Tb«  Proposal 

The  FAA  is  considering  an 
amendment  to  i  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near  Ashland. 
Wl. 

The  present  transition  area  is  being 
modi  Red  to  accommodate  existing 
SIAPs  to  John  F.  Kennedy  Memorial 
Airport. 

This  modification  will  decrease  the 
transition  area  radius  and  extension  and 
return  that  portion  of  airspace  back  to  a 
noncontrolled  status. 

The  development  of  these  procedures 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedures  will  be  contained  tvithin 
controlled  airspace.  The  mininnun 
descent  altitude  for  the  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  %vill 
enable  ether  ai-craft  to  circunmavigate 


the  area  in  order  to  comply  «vith 
applicable  visual  fight  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  repabHshed  in 
Handbook  7400.tt)  dated  January  4. 
1068. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  trafHc 
procedures  sod  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  TransHioa  arsas. 

The  i^oposed  AmeBdmant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  followr 

Autfaorily:  49  U.S.C  134a(a).  13S4(a).  1510; 
Executive  Order  10654: 40  U.S.C  10e(g) 
(Revised  Pub.  L  87-448.  \anuuy  12. 1983):  14 
CFR  11.89. 


171.181    (Amended) 

2.  Section  71.181  is  amended  as 
follows: 

AaUand.  Wl— JRavised) 

That  airspace  extending  upward  from  700 
feet  above  tlie  surface  within  a  5  miie  radius 
of  Ihe  )ohn  F.  Kennedy  Memorial  Airport 
(Lai.  4e*32'S5  N..  Long.  80'S5-08"W.)  within  3 
miles  each  side  of  the  204*  bearii^  from  the 
airport  extending  from  the  5  mile  radius  to  8.5 
miles  southwest  of  the  airport,  within  3  miles 
each  side  of  the  206*  bearing  from  the  airport 
extending  from  the  5  mile  radius  to  SJ  miles 
southwest  of  the  airport,  within  3  miles  each 
side  of  the  124*  bearing  from  the  airport 
extending  from  the  S  mile  radius  to  8.5  miles 
southeast  of  tlie  siiport. 


Issued  in  Des  Plaines.  Illinois,  on  December 
30,1968. 

Teddy  W.  Butdbam. 
Manager,  Air  Tronic  Divigioru 
(FR  Doc.  80-832  Filed  1-13-89: 8:45  ami 
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Ftdtrai  Highway  AdmMstratton 
23  CFR  Part  655 

(FHWA  Docket  Na  86-11.  Notloe  Na  21 
RIN  212S-AB  84 

National  Standards  for  Traffic  Control 
Dovlcoa;  Ravialon  of  tha  Manual  on 
Uniform  Traffic  Control  Davtoaa; 
Pasaing  and  No-Paaaing  Zona 

AOCNCy:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Termination  of  rulemaking  and 
docket  closing  notice. 


:  The  MUTCD  is  incorporated 
by  reference  in  23  CFR  655,  Subpart  F 
and  recognized  as  the  national  standard 
for  traffic  control  devices  on  all  public 
roads.  The  FHWA  has  considered  the 
idea  of  revising  the  current  MUTCD 
standards  for  no-passing  zones.  In 
response  to  this  concern,  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
was  is8uc^d  June  11, 1986,  so  that 
interested  persons  and/or  oi^nizations 
could  have  the  opportunity  to 
participate  in  the  consideration  of  this 
matter.  Based  upon  comments  received 
in  response  to  the  ANPRM  and  upon  its 
own  experience,  the  FHWA  has  no 
conclusive  data  for  determining  that  the 
current  passing  sight  distances  are 
inadequate  or  that  changes  to  the 
MUTCD  are  warranted  at  this  time. 
Also,  the  FHWA  will  continue  to  review 
research  efforts  being  done  in  this  area. 
The  public  is  invited  to  provide  any 
additional  research  restilts  that  may  be 
useful. 

DATK  The  docket  is  closed  as  of  January 
17. 1980. 

ran  nmrxcR  mfohmahon  contact: 
Mr.  Philip  O.  Russell,  Office  of  Traffic 
Operations.  (202)  366-2184,  or  Mr. 
Michael ).  Laska,  Office  of  Chief 
Counsel.  (202)  366-1383. 400  Seventh 
Street  SW..  Washington.  DC  2059a 
O^ice  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t.,  Monday  through  Friday,  except 
legal  holidays. 

tUmCMmTARY  INPOflMATION: 
Present  Regulations 

The  MUTCD  is  available  for 
inspection  and  copying  as  prescribed  in 
49  CFR  Part  7,  Appendix  D.  It  may  be 
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purchased  for  $44.00  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  Stock  No.  950- 
036-0000O-1.  The  purchase  of  a  MUTCD 
includes  a  subscription  service  for 
adopted  revisions.  The  FHWA  both 
receives  and  initiates  requests  for 
amendments  to  the  MUTCD. 

The  MUTCD  fulfills  a  statutory 
responsibility  imposed  on  the  Secretary 
of  Transportation  in  sections  109(b), 
109(d),  and  402(a)  of  Title  23,  U.S.C.,  and 
delegated  to  the  Federal  Highway 
Administrator  in  49  CFR  1.48(b),  (c),  and 
(n).  Generally,  23  U.S.C.  109  authorizes 
the  Secretary  to  develop,  approve,  and 
apply  standards  for  the  construction  of 
highways  in  which  Federal  funds 
participate.  Section  109(b)  calls  for 
standards  for  the  Interstate  System  to  be 
applied  uniformly  throughout  the  States. 
Section  109(d)  directs  the  Secretary  to 
approve  only  such  standards  for  the 
location,  form,  and  character  of  signs, 
signals,  and  markings  on  Federal-aid 
highways  as  will  promote  the  safe  and 
efficient  utilization  of  the  highways. 
Section  402(a]  authorizes  the  Secretary 
to  promulgate  uniform  national 
standards  relating  to  highway  design 
and  maintenance  (including  lighting, 
markings,  and  surface  treatment),  traffic 
control,  vehicle  codes  and  laws, 
surveillance  of  traffic,  etc,  for  use  on  all 
pubUc  roads. 

Cunant  Rulemaking 

This  rulemaking  was  initiated  by  the 
issuance  of  an  Advance  Notice  of 
Proposed  Rulemaking  (AMPRM)  on  June 
11, 1966  (51  FR  21180).  In  this  ANPRM 
the  FHWA  discussed  the  concerns  that 
have  been  addressed  regarding  no- 
passing  zones.  The  basic  concern  is 
whether  or  not  the  MUTCD  standards 
and  the  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO)  standards  provide  enough 
passing  sight  distance  and  length  of 
passing  zone  to  provide  safe  completion 
or  abortion  of  a  passing  maneuver  by  all 
vehicles  and  trucks. 

Summary  of  Comments 

The  FTfWA  analyzed  the  comments 
received  from  the  29  responses  to  this 
ANPRM.  The  following  summary 
presents  the  responses  received  to  the 
nine  questions  addressed  in  the 
ANPRM: 

Question  1 — Are  revisions  to  the 
MUTCD  needed? 

There  were  thirteen  negative  and 
twelve  affirmative  responses.  Four 
commenters  did  not  address  this 
question.  Of  those  who  favored 
revisions,  two  believed  revisions  were 
only  needed  in  the  area  of  cars  versus 


trucks;  while  fotv  indicated  a  need  for 
only  minor  revisions,  such  as,  s  better 
definition  of  no-passing  zones  and 
modification  of  the  400  feet  suggested 
minimum  distance  between  successive 
no-passing  zones. 

Question  2—Any  reported  accidents 
or  problems  to  suggest  change? 

The  purpose  of  this  question  was  to 
determine  if  accident  data  exist  to 
substantiate  that  no-passing  zones 
create  problems.  Eighteen  responded 
negatively,  two  responded  affirmatively 
and  nine  did  not  comment  The  two 
affirmative  responses  addressed 
personal  experiences. 

Question  3— Any  specific  changes 
identified? 

Twenty-five  responded  negatively  and 
four  responded  affirmatively.  The 
suggested  changes  dealt  with  reducing 
the  eye  height  to  3.5  ft  (which  has 
already  been  done),  reducing  the  length 
of  the  end  of  the  passing  zone,  and 
bringing  the  AASHTO  and  MUTCD 
standards  into  agreement 

Question  4 — Are  making  standards 
other  than  the  MUTCD  and  AASHTO 
used? 

Of  the  twenty-nine  commenters. 
sixteen  responded  negatively,  two 
responded  affirmatively,  and  eleven  did 
not  address  the  question.  The  two 
affirmative  responses  were  Ohio,  which 
uses  its  own  manual  and  New  York 
DOT.  which  uses  a  sliding  scale  (length 
increases  with  speed)  instead  of  the  400 
feet  minimum  distance  suggested  in  the 
MUTCD  for  successive  no-passing 
zones. 

Question  5— Any  truck  problems? 

Of  the  twenty-nine  commenters, 
sixteen  responsed  negatively,  three 
responded  affirmatively,  and  ten  did  not 
comment  Only  one  of  the  three 
affirmative  responses  provided  any 
specific  problems  caused  by  trucks.  The 
specific  problems  were:  (1)  Tractor- 
trailers  crossing  four-lane  divided 
facilities  with  median  widths  less  than 
the  length  of  the  trucks,  (2)  off-tracking 
is  increased  at  intersections  and/or 
curves,  and  (3)  substantial  increases  are 
required  in  the  lengths  of  time  and 
distances  for  successful  passes  or  aborts 
of  vehicles  attempting  to  pass  impeding 
vehicles.  This  subject  of  trucks  and  no- 
passing  zones  is  discussed  in  more 
detail  in  question  eight 

Question  6— Additional  practices/ 
procedures  suggested? 

Those  who  responded  to  this  question 
merely  reiterated  the  need  for  adding 
passing  lanes.  There  were  no 
suggestions  on  special  procedures  or 
practices  that  should  be  considered  in 
the  location  and  design  of  highways. 


Question  7^Any  special 
consideration  for  mountainous  low- 
volume  highways? 

None  were  suggested. 

Question  8— Is  research  warranted?  If 
so,  what? 

In  the  eighteen  affumative  responses, 
many  research  criteria  were  identified 
and  research  topics  suggested.  One 
research  area  that  was  suggested  is  cars 
versus  trucks.  The  1982  Surface 
Transportation  Assistance  Act  enacted 
by  Congress  required  States  to  allow 
longer  trucks  on  the  Nation's  highways. 
Longer  trucks  significantly  increase  the 
length  of  roadway  and  time  necessary 
for  a  passing  manuever,  especially  if  the 
passing  vehicle  is  a  low-powered  car. 
The  FHWA  is  sponsoring  a  research 
effort  to  (1)  identify  those  highway 
design  and  operational  standards  which 
are  sensitive  to  truck  performance 
characteristics,  (2)  determine  the 
adequacy  of  those  standards  for  trucks, 
(3)  and  develop  and  assess  new 
standards  for  those  situations  where  the 
current  standard  does  not  adequately 
address  the  current  or  future  truck 
population. 

Examples  of  other  research  criteria 
suggested  by  those  responding  to  the 
ANPRM  are: 

(a)  Driver  behavior, 

(b)  Vehicle  performance. 

(c)  Roadway  conditions. 

(d)  Establishing  more  realistic  values 
for  minimum  length  of  passing  zones. 

(e)  Reviewing  assumptions  made  in 
establishing  MUTCD  and  AASHTO 
values  with  the  intent  of  bringing  them 
into  agreement 

(f)  Short  no-passing  zones  versus  long 
no-passing  zones, 

(g)  Determining  adequacy  of  400  feet 
minimum  distance  between  successive 
no-passing  zones, 

(h)  Expected  vehicle  mix.  and 

(i)  Vehicle  conspicuity  under 
conditions  of  darkness. 

Question  9— Impact  of  proposed 
change. 

The  fifteen  commenters  indicated  that 
implementation  of  this  change  would  be 
quite  costly  and  that  the  proposed 
change  would  result  in  excessively  long 
no-passing  zones  which  would  reduce 
passing  opportunities  and  increase 
motorist  violations. 

Another  area  of  concern  addressed  in 
the  ANPRM  and  reviewed  by  the 
Federal  Highway  Administration  was 
the  relationship  between  the  AASHTO 
"Green  Book"  and  the  MUTCH).  The 
AASHTO's  values  represent  design 
standards  and  the  MUTCD  values 
represent  operational  standards.  The 
two  are  developed  on  different 
assumptions  as  discussed  in  the 
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ANPRM.  They  serve  different  purposes. 
The  AASHTO  standards  compute  the 
minimum  sight  distance  needed  to 
assure  safe  passing  opportunities  at  all 
times  when  designing  a  road.  The 
AASHTO's  values  are  used  primarily  by 
design  engineers  to  make  economic  and 
capacity  decisions  regarding  the 
building  of  highways.  In  determining 
minimum  passing  sight  distance, 
AASHTO  uses  the  following  formula: 
di -f  di  +  d*  +  d4  where: 
di — Distance  traversed  during 
perception  and  reaction  time  (Pass 
Initiation  Distance). 
dt — Distance  traveled  while  the 
passing  vehicle  occupies  the  left 
lane  (Left  Lane  Occupancy 
Distance), 
di — Distance  between  the  passing 
vehicle  at  the  end  of  its  maneuver 
and  the  opposing  vehicle  (Qearance 
Distance). 
d« — Distance  traversed  by  an 
opposing  vehicle  for  two-thirds  of 
the  time  the  passing  vehicle 
occupies  the  left  lane  (Opposing 
Vehicle  Travel  Distance). 
The  formula  used  in  determining  the 
MUTCD  values  is  (2/3)  di  +  d,  +  d,  The 
MUTCD  formula  is  different  from  the 
AASHTO  formula  and  is  used  for 
operational  and  not  design  purpoees. 
The  development  of  the  MUTCD 
minimum  passing  zone  sight  distances 
on  which  pavement  markings  are  based 
was  discussed  in  the  ANPRM.  As  shown 
in  the  table  included  in  the  ANPRM.  the 
tjrpe  of  pass  influences  the  required 
passing  sight  distance  appreciably.  The 
distances  used  in  the  AASHTO  design 
values  are  based  on  the  delayed  passing 
of  an  overtaken  vehicle  traveling  10 
m.p.h.  less  than  the  passing  vehicle. 
Unlike  the  AASHTO  distances,  the 
MUTCD  distances  are  based  on  a 
compromise  between  a  delayed  pass 
and  a  flying  (or  undelayed)  pass. 

If  striped  in  accordance  «vith  only  the 
delayed  pass  assumption,  passing  would 
be  restricted  when  it  could  frequently  be 
accomplished  with  safety  under  one  or 
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more  of  the  following  conditions:  (1)  The 
passing  vehicle  may  not  be  slowed 
down  to  the  speed  of  the  overtaken 
vehicle  and  may  pass  at  a  higher  speed, 
reducing  the  time  and  distance  of 
passing;  (2)  the  overtaken  vehicle  may 
be  traveling  at  speeds  less  than  average: 
and  (3)  the  opposing  vehicle  which 
appears  after  the  passing  maneuver  is 
begun  may  be  traveling  slower  than  the 
assumed  design  speed.  The  AASHTO 
assumption  of  delayed  passing  is  on  the 
safe  side  but  if  a  road  is  striped  on  this 
basis  it  may  unduly  limit  the  usefulness 
of  the  road  because  vehicles  naturally 
pass  without  first  reducing  speed  when 
the  opposing  traffic  lane  is  clear  of 
vehicles.  Therefore,  the  MUTCD 
suggested  si^t  distances  for  restricted 
striping  are  compromises  between  the 
two  types  of  passes. 

While  the  AASHTO  minimum  sight 
distance  represents  the  distance  needed 
to  initiate  and  complete  a  passing 
maneuver,  the  MUTCD  minimum  sight 
distance  represents  only  the  distance 
needed  to  safely  complete  a  passing 
maneuver.  The  pass  initiation  distance 
is  not  included  in  the  MUTCD  values 
because  drivers  can  often  see  the 
pavement  markings  located  at  the 
beginning  of  a  passing  zone  for  some 
distance  before  they  reach  that  point. 
This  gives  the  driver  advanced  time  to 
assess  the  situation  and  allows 
additional  time  to  start  the  pass 
immediately  if  there  is  no  opposing 
traffic.  The  minimum  passing  sight 
distance  as  shown  in  MUTCD  Figure  3-8 
includes  the  length  of  the  pass 
completion  distance  and  the  no-passing 
zone  maridng. 

Of  all  of  the  ideas,  !nater{als^ 
comments,  and  studies  that  werch, 
reviewed  in  response  to  this  ruT^naking. 
the  study  "A  New  and  Improved  Model 
of  Passing  Sight  Distance  on  Two-Lane 
Highways,"  by  John  C.  Glennon  and 
prepared  for  the  67th  Annual 
Transportation  Research  Board  Meeting 
held  January  11-14. 1968.  stands  out  as 
being  the  most  thorough  and  conclusive 


reinforcement  of  the  adequacy  of  the 
present  MUTCD  passing  sight  distance 
standards. 

Mr.  Glennon's  model  is  based  on  the 
hypothesis  that  a  critical  position  exists 
during  the  passing  maneuver  where  the 
passing  sight  distance  required  to  either 
complete  or  abort  the  pass  is  equal.  Mr. 
Glennon  concluded  that  none  of  the 
studies  by  Lieberman,  Saito.  Gericke 
and  Walton,  Fancher,  and  Khasnabis 
were  based  on  a  correct  analysis  of 
passing  sight  distance  requirements.  Mr. 
Glennon  also  concluded,  based  on  the 
new  model  and  very  conservative 
values  for  deceleration,  that  passing 
sight  distance  requirement  are  close  to 
those  presented  in  the  MUTCD. 

Mr.  Glennon  used  eight  feet  per 
second  per  second  (8  ft.  per  sec.2)  as  the 
deceleration  level  to  determine  passing 
sight  distance  requirements.  The  FHWA 
feels  that  somewhat  higher 
decelerations  are  acceptable  for 
determining  minimum  passing  sight 
distance  requirements.  At  the  twentieth 
annual  meeting  of  the  Highway 
Research  Board.  Mr.  Ernest  E.  Wilson, 
Director,  General  Motors  Proving 
Ground,  presented  his  report 
"Deceleration  Distances  for  High  Speed 
Vehicles".  The  report  concluded  that 
stopping  decelerations  varied  from  8.55 
ft.  per  sec.2  (comfortable  to  passenger 
and  preferred  by  driver)  to  13.9  ft  per 
sec.2  (severe  and  uncoinfortable  to 
passengers,  objects  slide  off  seats,  and 
driver  classifies  as  an  emergency)  to 
19.5  ft.  per  sec.2  (maximum  stop).  To 
determine  the  traffic  control  signal 
change  interval,  the  1976  edition  of  the 
Transportation  and  Traffic  Engineering 
Handbook  recommended  a  deceleration 
of  15  ft.  per  sec.2. 

Using  Mr.  Glennon's  model  and  his 
other  assumptions,  it  can  be  determined 
that  the  passing  sight  distance 
requirement  for  a  16-foot  vehicle  passing 
a  55-foot  vehicle  using  a  deceleration  of 
13.9  ft  per  sec.2  and  for  a  16-foot  vehicle 
passing  a  70-foot  vehicle  using  a 
deceleration  of  15  ft  per  sec.2.  are: 


30MPH 


430 
422 
800 


40MPH 


«04 
001 
000 


SOMPH 


772 
774 
•00 


60MPH 


835 

942 

1XX» 


70 


1.083 
1.105 
1,200 


The  above  table  clearly  illustrates 
that  the  40  mph  passing  sight  distance 
requirement  is  the  most  difficult  to  meet. 
However,  it  has  been  shown  that  by 
using  decelerations  similar  to  those  that 
are  commonly  used  in  the  determination 
of  the  change  interval  for  intersection 


traffic  control  signals,  the  MUTCD 
passing  sight  distances  provide  for  the 
safe  passing  of  long  vehicles. 

The  Glennon  model  can  also  be  used 
to  show  that  the  passing  sight  distance 
requirements  for  a  slow  passing  vehicle 
is  actually  less  than  that  of  a  faster 


vehicle.  This  is  true  because  a  vehicle 
can  decelerate  at  a  much  faster  rate 
than  it  can  accelerate,  and  because  the 
kinetic  energy  of  a  moving  object  varies 
with  the  square  of  its  velocity.  Using  Mr. 
Glennon's  model  and  his  other 
assumptions,  it  can  be  determined  that 
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the  passing  sight  distance  requirement 
for  a  vehicle  going  68  mph  passing  an 
impeding  vehicle  going  60  mph.  is  about 
27  feet  less  than  the  requirement  for  a 
passing  vehicle  that  is  going  70  mph  (805 
feet  versus  832  feet).  The  mWA 
acknowledges  that  the  slower  passing 
vehicle  will  have  to  abort  more  passing 
attempts  than  would  a  faster  passing 
vehicle:  however,  it  has  been  shown  that 
the  safety  of  the  passing  vehicle  has  not 
been  compromised. 

CoDclushms 

The  existing  data  and  the  studies  that 
were  responsive  to  this  rulemaking 
show  that  the  current  passing  sight 
distances  are  adequate  for  most  vehicles 
and  that  changes  to  the  MUTCD  are  not 
warranted  at  this  time.  The  FHWA  does 
not  have  any  significant  statistics  to 
show  that  no-passing  zone  accidents 
that  are  directly  related  to  the  passing 
sight  distance,  represent  a 
disproportionate  share  of  highway 
accidents.  It  should  also  be  remembered 
that  the  distances  shown  in  the  MUTCD 
are  minimums  and  that  highway 
agencies  may  establish  longer  distances 
where  engineering  judgment  determines 
the  need. 

The  AASHTO  "Green  Book"  and  the 
MUTCD  minimum  passing  sight 
distances  are  based  on  different 
formulas  and  serve  different  purposes. 
The  FHWA  has  determined  that  there  is 
no  significant  need  to  make  the  two 
distances  agree.  The  FHWA  will 
consider  changing  the  terminology  in  the 
MUTCD  to  provide  a  clearer  distinction 
between  the  two  standards. 

These  conclusions  are  based  on  the 
FHWA  review  and  analysis  of  the 
current  MUTCD  standards,  all  docket 
comments,  and  the  research  study 
reports  discussed  in  the  ANmM.  It 
should  be  noted  that  many  of  the 
research  studies  have  been  based  upon 
mathematical  formulas  rather  than 
actual  field  observation.  It  should  also 
be  noted  that  the  MUTCD  passing  sight 
distances  were  verified  by  field 
observations  in  the  1940's  and  again  in 
the  late  1950's.  Driver  behavior  is  an 
important  factor  that  has  not  been 
factored  into  many  of  the  research 
studies.  Although  all  of  the  study  and 
research  efforts  were  well  intended, 
many  were  based  on  incorrect 
assumptions  or  formulas.  The  report.  "A 
New  and  Improved  Model  of  Passing 
Sight  Distances  on  Two-Lane 
Highways"  by  John  C.  GleiuKHi  (January 
1988)  offers  considerable  reinforcement 
of  the  MUTCD  standards.  The  FHWA  is 
still  coDcemed  with  the  adequacy  of  the 
MUTCD  standards  as  they  relate  to  long 
trucks  and  FHWA  will  continue  to 
evaluate  and  support  research  efforts 


relating  to  passing  sight  distances  and 
no-passing  zones,  especially  as  they 
relate  to  trucks. 

In  summary,  based  on  the  FHWA's 
review  of  the  current  standards,  the 
docket  comments  and  the  related 
research  studies,  it  is  felt  that  the 
proposed  change  would  result  in 
excessively  long  no-passing  zones  which 
would  reduce  the  passing  opportunities 
and  increase  motorist  violations.  The 
current  practice  is  acceptable  because  it 
achieves  a  balance  between  passing 
opportunities  and  motorist  violations. 
When  the  current  research  concerning 
truck  operations  is  completed,  the 
FHWA  will  review  the  entire  matter  and 
consider  additional  research  or 
rulemaking  as  appropriate. 

Accordingly,  all  rulemaking  actions 
regarding  Docket  85-11  are  terminated. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  rulemaking  action  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  Due 
to  the  nature  of  this  termination  action, 
a  regulatory  evaluation  is  not  required 
since  no  economic  impact  is  expected. 
Under  the  criteria  of  the  Regulatory 
Flexibility  Act,  the  FHWA  hereby 
certifies  diat  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  notice  of  termination  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Ust  of  Subjecto  in  23  CFR  Part  655 

Design  standards.  Grant  programs- 
transportation.  Highways  and  roads. 
Signs.  Traffic  regulations.  Incorporation 
by  reference. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  Intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

(Authority:  23  U.S.C.  109(d).  315.  and  402(d). 
and  the  delegation  of  authority  in  40  CFR 
1.48(b) 

Issued  on  January  10, 1980. 
Robert  E.  Fanis, 

Federal  Highway  Administrator. 
|FR  Doc.  80-1057  Filed  1-13-89:  8;45  am) 
BKUMO  CODE  4»1S-lt-« 


FEDERAL  COMMUNiCATIONS 
COMMISSION 

47  CFR  Pert  73 

I  MM  Docket  Na  S7-2M1 

Adveneed  Tdevieion  Systeme 

AOENCV:  Federal  Communications 

Commission. 

ACTKHt  Order. 


:  This  action  extends  the 
deadline  for  reply  comments  in  the 
Tentative  Decision  and  Further  Notice 
of  Inquiry  in  MM  Docket  87-288,  53  PR 
38747  (Oct.  3. 1988).  extended,  53  FR 
45127  (Nov.  a  1988)  fitnn  January  9. 
1980.  to  January  23. 1909. 
DATE:  Reply  conunents  by  January  23. 
1989. 

AODRCSS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOn  FUP;HER  INKMMATION  CONTACT: 
David  R.  Siddall.  Pohcy  and  Rules 
Division,  Mass  Media  Bureau.  (202)  632- 
7792. 

SUPPUEMENTARV  ■WOWiATlOir  This  is  a 
sununary  of  Bureau's  Further  Order 
Extending  Time  for  Filing  Reply 
Comments,  adopted  January  3, 1989,  and 
released  January  4, 1989,  DA  89-1.  The 
full  text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch,  Room  230. 1919  M  Street 
Northwest  Washington.  DC  The 
complete  text  of  this  order  also  may  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Services.  (202)  857-380a  1919  M  Street 
Northwest,  Room  246.  Washington,  DC 

Federal  Communications  Commission. 
William  H.  loiuiMiii. 
Acting  Chief.  Mass  Media  Bureau. 
|FR  89-996  Filed  1-13-89:  8.45  am) 
SHJJMG  CODE  CTta-sva 


47  CFR  Pert  73 

IMM  Docket  Na  8»-5S9.  RM-«4t2) 

Redio  Broedcesting  Servicee;  Teos, 


agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


;  The  Commission  requests 
comments  on  a  petition  by  Taos 
Communciations  Corp.  seeking  the 
substitution  of  Channel  268C2  for 
Channel  269A  at  Taos.  New  Mexico,  and 
the  modification  of  its  license  for  Station 
KTAO  to  specify  the  higher  powered 
channel.  Channel  268C2  can  be  allotted 
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to  Taos  in  compliance  «vith  the 
Conuniaaion'a  minimum  distance 
separation  requirements  with  a  site 
restriction  of  19.1  Iciloraeters  (11^  miles) 
south  to  accommodate  petitioner's 
desired  transmitter  site.  The  coordinates 
for  this  allotment  are  North  Latitude  3(V- 
14-46  and  West  Longitude  106-39-15.  In 
accordance  %vith  Section  1.420  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  use 
of  the  channel  at  Taoe  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  such  parties. 

DATtS;  Comments  must  be  filed  on  or 
before  February  27. 1989.  and  reply 
commenU  on  or  before  March  14, 1960. 
•oomil.  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Frederick  W.  Finn,  Esq.,  1920 
N  Street  NW..  Suite  510.  Washington. 
DC  20036  (Counsel  to  petitioner). 

TOM  TORTMEN  MTOMMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 


Federal  Coaununlcatioos  Commission. 


wrnjBtaiTimr  mnnwuknoH.  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making .  MM  Docket  No. 
86-589.  adopted  November  30. 1968.  and 
released  January  6, 1980.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW..  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFr  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  BabJMts  in  47  CFR  PaH  79 

Radio  broadcasting. 


Deputy  Chief.  Policy  and  Ruhe  Diviehn, 
Mass  Medic  Bureau. 
(PR  Doc  8»-«92  Filed  1-13-49;  8:45  an) 
I  com  s7u-o*-«i 


47  CFR  Part  79 

(MM  Doekat  Na  M-«t7.  RM-M71] 


CofliaHCha,  OK 


I  Federal  Communications 
Commission. 

:  Proposed  rule. 


The  Commission  requests 
comments  on  a  petition  by  Harold  E. 
Cochran  seeking  the  substitution  of 
Channel  245C2  for  Channel  244A  at 
Comanche.  Oklahoma,  and  the 
modification  of  its  license  for  Station 
iODQ  to  specify  the  higher  powered 
channel.  Channel  245C2  can  be  allotted 
to  Comanche  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  iODQ's  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  34-26-12 
and  West  Longitude  97-54-47.  In 
accordance  with  Section  1.420(g)  of  the 
Commission's  Rules  concerning  adjacent 
channel  upgrades,  we  shall  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  245C2  at  Comanche  or 
require  Cochran  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  February  27. 198a  and  reply 
comments  on  or  before  March  14, 1989. 
AOOmst:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Vincent  J.  Curtis,  Jr.,  Esq., 
Patricia  A.  Mahoney,  Esq.,  Frank  R. 
jazzo.  Esq.,  Fletcher,  Heald  ft  Hildreth, 
1225  Connecticut  Avenue.  NW..  Suite 
400.  Washington.  DC  20036  (Counsel  to 
petitioner). 

TOR  TOfmieii  mromiATioN  contact: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 

•UPPLCMKNTAIIV  iNTOmnATiON:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-587,  adopted  November  30, 1988,  and 
released  January  6. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW„  Washington,  DC  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street,  NW.,  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 

Federal  Communications  Commission. 

Stove  KaasiiMr, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

|FR  Doc.  89-993  Filed  1-13-68:  6:45  am] 
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47  CFR  Part  73 

IMM  Docfcat  Na  M-6Sa, 


Radk>  Broadcasting  Sarvicaa;  TiM 
,0R 


aosncv:  Federal  Communications 

Commission. 

ACTKNC  Proposed  rule. 


:  The  Commission  requests 
comments  on  a  petition  by  Nugent 
Broadcasting  Corporation,  seeking  the 
substitution  of  Channel  249C2  for 
Channel  249A  at  The  Dalles.  Oregon, 
and  the  modification  of  its  license  for 
Station  KACI(FM)  to  specify  operation 
on  the  higher  powered  channel.  Channel 
249C2  can  be  allotted  to  The  Dalles  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.7  kilometers  (6.0  miles)  northwest  to 
accommodate  petitioner's  desired 
transmitter  site,  the  coordinates  for  this 
allotment  are  North  Latitude  45-38-54. 
West  Longitude  121-16-18.  In 
accordance  with  Section  1.420  of  the 
Commission's  Rules,  competing 
expressions  of  interest  in  use  of  Channel 
249C2  at  The  Dalles  will  not  be  accepted 
and  petitioner  will  not  be  required  to 
demonstrate  the  availability  of  an 
additional  equivalent  channel  for  use  by 
such  parties. 
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DATES:  Comments  must  be  filed  on  or 
before  February  27, 1989,  and  reply 
comments  on  or  before  March  14, 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  J.  Dominic  Monahan,  Dow. 
Lohnes  A  Albertson.  1255-23rd  Street 
NW..  Washington.  DC  20037  (Counsel  to 
petitioner). 

TOR  niRTHER  MVORSIATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-588.  adopted  November  3a  1988.  and 
released  January  6, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC  The 
complete  test  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contracts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecta  in  47  CFR  Pari  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

|FR  Doc.  89-994  Filed  1-13-89;  8:45  am| 
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47  CFR  Part  73 

(MM  Docfcat  No.  8S-590,  RM-«484) 

Radio  Broadcasting  Services;  Ravenel 
and  BamweN.  SC 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Coastal 
Broadcasting,  Inc.  seeking  the 
substitution  of  Channel  289C2  for 
Channel  269A  at  Ravenel,  SC.  and  the 
modification  of  its  license  for  Station 
WMGUFM)  to  specify  operation  on  the 
higher  powered  channel.  In  addition,  it 
requests  the  substitution  of  Channel 
256A  for  Channel  269A  at  Bamwel.  SC 
and  the  modification  of  Radio  Station 
WBAW.  Inc's  license  for  Station 
WBAW(FM)  to  specify  operation  on  the 
substitute  channel.  Channel  269C2  can 
be  allotted  to  Ravenel  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  17.2  Idlometers  (10.7 
miles)  southwest  to  accommodate 
petitioner's  desired  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  32-40-40  and  West  Longitude 
80-23-40.  Channel  256A  can  be  allotted 
to  Barnwell  in  compliance  wnth  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  WBAW(FM)'s  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  33-13-25 
and  West  Longitude  81-21-35.  In 
accordance  with  Section  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  2^C2  at  Ravenel  or  require 
the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  such  interested 
parties. 

DATES:  Comments  must  be  filed  on  or 
before  February  27, 1989  and  reply 
comments  on  or  before  March  14, 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Clifford  M.  Harrington,  Esq., 
Rsher.  Wayland,  Cooper  and  Leader. 
1255-23rd  Street  NW.,  Suite  800, 
Washington,  DC  20037  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACr 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MM  Docket  No.  88-590, 
adopted  November  30, 1988,  and 
released  January  6, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 


Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  conunents,  see  47  CFR 
1.415  and  1.420. 

List  of  Sub)ecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Burea. 

[FR  Doc  8»-d95  Filed  1-13-89-.  8:45  am] 
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47  CFR  Part  90 

(PR  Docket  Na  88-567;  FCC  88-403) 

Amendment  for  the  Purpose  of 
Implementing  a  Conditional 
Authorization  Procedure  for  New 
Private  Land  Mot>ile  License 
Applications 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  In  response  to  a  p)etition  for 
rule  making,  the  Commission  adopted  a 
Notice  of  Proposed  Rule  Making  to 
consider  amending  S  90.159  of  the 
Commission's  Rules  to  establish  a 
procedure  for  granting  a  conditional 
authorization,  not  to  exceed  180  days,  to 
applicants  proposing  new  private  land 
mobile  radio  status.  Under  this 
procedure,  an  applicant  for  a  new 
station  could  commence  operations 
pursuant  to  a  conditional  permit  under 
upon  self-certirication  that  certain 
conditions  had  been  met,  including 
completion  of  the  frequency 
coordination  process  and  submission  of 
the  application  to  the  Commission. 

DATES:  Februarj-  27, 1989,  and  replies 
March  14, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Feldman,  Land  Mobile  and 
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Microwave  Division.  Private  Radio 
Bureau.  (202)  632-7125. 
SUWUMOfTAHV  mmmAVOH.  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  PR  Docket  No. 
8ft-567.  adopted  December  12. 198a  and 
released  January  9. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Private  Radio  Bureau.  Land  Mobile  and 
Microwave  Division,  Rules  Branch 
(Room  5126),  2025  M  Street  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  2100 
M  Street  NW..  Suite  140,  Washington. 
DC  20037,  (202)  857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  This  Notice  of  Proposed  Rule 
Making  proposes  to  amend  S  90.159  of 
the  Commission's  Rules  in  order  to 
extend  the  Commission's  conditional 
permit  procedures  for  additional  user 
applicants  on  existing  private  land 
mobile  stations  to  applicants  for  new 
stations. 

2.  Under  this  procedure,  the 
Commission  would  authorize  an 
applicant  for  a  new  station  to  commence 
operations  upon  the  filing  of  an 
application  provided  that  the 
application  is  accompanied  by  a 
frequency  coordination  recommendation 
and  the  application  does  not  involve  any 
environmental,  Canadian  border,  rule 
waiver,  or  FAA  tower  clearance  issues. 
Conditional  authority  would  remain  in 
effect  for  a  period  not  to  exceed  180 
days  or  until  the  Commission  acts  on  the 
application,  whichever  is  shorter.  To 
implement  this  procedure  would  require 
amendment  of  the  Commission's  Rules 
and  modification  of  the  station  license 
application  form  to  reflect  that  the 
applicant  could  commence  conditional 
operation  upon  the  filing  of  a  properly 
coordinated  application  that  contains 
the  applicant's  self-certifications  that 
none  of  the  above  issues  are  present.  If 
the  applicant  certifies  that  any  of  the 
above  issues  exist,  the  applicant  may 
not  begin  operation  until  the 
Commission  grants  the  apphcation. 

3.  In  addition  to  the  certifications 
noted  above,  the  applicant  would 
continue  to  certify  that  all  statements  on 
the  application  are  true  and  made  in 
good  faith.  Finally,  there  would  be  a 
warning  printed  on  the  application  that 
conditional  authority  could  be 
tenninated  at  any  time  if  the 
Commission  determines  that  the 
applicant  is  ineligible  or  that  a  grant  of 
the  application  may  not  otherwise  be  in 
the  public  interest  Conditional  authority 


would  be  in  effect  only  during  the 
relatively  brief  period  for  processing  the 
application  and  the  Commisison  would 
grant  unconditional  authority  only  after 
finding  that  such  grant  would  be  in  the 
public  interest 

4.  The  Commission  is  also  proposing 
to  apply  this  conditional  licensing 
procedure  to  applications  for  itinerant 
frequencies  and  applications  for  the 
assignment  of  authorization  or  transfer 
of  control  of  a  license  for  an  existing 
station  where  the  applicant  is  not 
requesting  any  change  in  the  operating 
parameters  of  the  existing  facihty.  These 
applicants  are  not  required  to  submit 
frequency  coordination 
recommendations  with  their 
applications. 

Initiel  Regulatory  Flexibility  Analysis 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605.  an 
initial  flexibility  analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

Paperwork  Reduction 

6.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980. 
Although  these  proposals  require 
modification  of  the  license  application 
form,  they  contain  no  new  information 
collection  and/or  recordkeeping, 
labeling,  disclosure  or  record  retention 
requirements,  and  will  not  increase 
burden  hours  imposed  on  the  public. 

Ordering  Clauses 

7.  This  is  non-restricted  notice 
comment  rule  making  proceeding.  See 
5  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

8.  Authority  for  issuance  of  this  Notice 
of  Proposed  Ruie  Making  is  contained  in 
sections  4(i),  301.  303(r),  309  and  331(a) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  301,  303(r). 
309  and  331(a).  Interested  parties  may 
file  comments  on  or  before  February  27. 
1989.  and  reply  comments  on  or  before 
March  14. 1989.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  thie  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  report  and  order. 

9.  In  accordance  with  the  provisions 
of  i  1.419  of  the  Commission's  Rules,  47 
CFR  1.419.  formal  participants  shall  file 
an  original  and  five  copies  of  their 
comments  and  other  materials. 


Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  11 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters  at  1919  M 
Street.  NW..  Washington,  DC 

List  of  Subjects  in  47  CFR  Part  90 

Applications  and  authorizations 
Donna  R.  Searcy, 
Secretary. 

Appmdix  A 

47  CFR  Part  90  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Section  4.  303.  48  Stat.,  as 
amended,  1066. 1062;  47  U.S.C  154.  303. 
unless  otherwise  noted. 

2.  47  CFR  90.159  is  proposed  to  be 
amended  by  changing  its  title  and  by 
designating  the  existing  text  of  this  rule 
section  as  paragraph  (a)  and  adding  new 
paragraphs  (b),  (c)  and  (d)  as  follows: 

S  90. 1 59    Conditional  temporary 
autttorizations. 


(b)  An  applicant  proposing!  to  operate  a 
new  private  land  mobile  radio  station  below 
470  MHz  that  is  required  to  submit  a 
frequency  recommendation  pursuant  to 
S  90.175(a)  through  (e)  may  operate  the 
proposed  station  during  the  pendancy  of  its 
application  for  a  period  of  up  to  180  days 
under  a  conditional  permit  upon  the  filing  of 
a  properiy  completed  formal  application  that 
complies  with  §  90.127  if  the  application  is 
accompanied  by  a  frequency 
recommendation  in  accordance  with 
9  S  90.175  and  90.176.  and  provided  that  the 
following  conditions  am  satisfied: 

(1)  The  proposed  station  location  is  south 
of  Line  A  or  west  of  Line  C  as  defmed  in 
J90.7. 

(2)  The  proposed  antenna  structure  does 
not  exceed  6.1  meters  (20  feet)  above  ground 
level  or  above  an  existing  man  made 
structure  (other  than  an  antenna  structure), 
unless  the  antenna  structure  has  been  clearrd 
by  the  FAA  as  required  by  §  17.4(f). 

(3)  The  grant  of  the  application  does  not 
involve  a  waiver  of  the  Commissions  Rules. 

(4)  The  applicant  has  determined  that  the 
proposed  facility  will  not  significantly  affect 
the  environment  as  defined  in  i  1.1307. 

(c)  The  following  applicants  that  are  not 
required  to  submit  evidence  of  frequency 
coordination  under  {  90.175(F)  may  operate 
the  subject  station  during  the  pendancy  of  the 
application  for  a  period  not  to  exceed  180 
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days  under  a  conditional  permit  upon  the 
filing  of  a  properly  completed  formal 
application  that  complies  with  |  90.127: 

(i)  An  applicant  proposing  to  operate  on  a 
frequency  designated  for  itinerant  operation 
only  under  i  90.175(f)(5). 

(ii)  An  applicant  seeking  the  assignment  of 
authorization  or  transfer  of  control  of  a 
hcense  for  a  station  operating  l>elow  470  MHz 
that  does  not  involve  a  change  in  the 
operating  parameters  of  the  existing  station 
under  i  90.175(r)(9). 

(d)  A  conditional  authorization  pursuant  to 
(b)  and  (c)  alrave  is  evidenced  by  retaining  a 
copy  of  the  executed  application  and 
coordination  recommendation,  if  required, 
with  the  station  records.  Conditional 
authorization  does  not  prejudice  any  action 
the  Commission  may  take  on  the  subject 
application.  Conditional  authority  is  accepted 
with  the  express  understanding  that  such 
authority  may  be  modiried  or  cancelled  by 
the  Commission  at  any  time  without  hearing 
if,  in  the  Commission's  discretion,  the  need 
for  such  action  arises.  Consistent  %vith 
i  90.175(d).  the  applicant  assumes  all  risks 
associated  with  operation  under  conditional 
authority,  the  termination  or  modification  of 
conditional  authority,  or  the  subsequent 
dismissal  or  denial  of  its  application.  The 
transmissions  of  stations  operating  pursuant 
to  conditional  authority  shall  be  identified  by 
a  temporary  call  sign  consisting  of  the  prefix 
"WT"  followed  by  the  applicant's  local  seven 
digit  business  telephone  number  as  provided 
in  S2.302. 

(FR  Doc  89-997  Filed  1-13-80: 8:45  am] 
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DEPARTMENT  OF  ENERGY 
48  CFR  Ch.  9 

Acquisition  Regutatton;  Misceltaneous 
Amendmente 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Department  of  Energy  is 
proposing  to  amend  the  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
to  clarify  and  update  certain  policy  and 
procedural  requirements.  These 
revisions  include  the  update  of  approval 
authorities  for  particular  actions,  use  of 
a  standard  small  purchase  form,  update 
of  addresses  for  certain  submissions, 
changes  in  property  recordkeeping  - 
requirements  and  asset  codes, 
correciton  of  some  typographical  errors, 
and  clarification  regarding  several 
contract  clauses. 

DATE:  Written  comments  should  be 
submitted  no  later  than  March  3, 1989. 


:  Comments  should  be 
addressed  to  the  Department  of  Eneigy, 
Procurement  Policy  Division. 
Procurement  and  Assistance 
Management  MA^21.  VMO 


Independence  Avenue,  SW. 

Washington,  DC  20585. 

POII  mRTHER  mPOftMATtON  CONTACT: 

Cherlyn  Seckinger,  Procurement  and 
Assistance  Management  (MA-421). 
Department  of  Energy.  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-9737. 
Edward  Weber,  O^ice  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Department  of  Energy. 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-1526. 
tUPPlEMENTARY  mFOWMATlON: 

I.  Background 

U.  Procedural  Requirements 
A  Review  Under  Executive  Order  12291 
E  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Re\'iew  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  Executive  Order  12812 

E.  National  Environmental  Policy  Act 

F.  Public  Hearing 
UL  Public  Comments 

LBackground 

Under  section  644  of  the  Department  of 
Energy  Organization  Act  Pub.  L  95-91  (42 
U.S.C.  7254),  the  Secretary  of  Energy  is 
authorized  to  prescrit>e  such  procedural  rules 
and  regulations  as  may  be  deemed  necessary 
or  appropriate  to  accomplish  the  functions 
vested  in  the  position.  Accordingly,  the 
Department  of  Energy  Acquisition  Regulation 
(DEAR)  was  promulgated  with  an  effective 
date  of  April  1. 1984  (49  FR  11922,  March  28. 
1984),  48  CFR  Chapter  9. 

The  primary  purpose  of  this  proposed 
rule  is  to  revise  the  DEAR,  as  necessary, 
to  implement  recent  changes  to  the 
Federal  Acquisition  Regulation  (FAR), 
which  is  codified  at  48  CFR  Chapter  1. 
As  a  result  the  following  sections  and 
subsections  woidd  be  affected. 
Subsection  901.603-71  would  be 
renumbered  as  901.602-3  to  conform  to 
the  numbering  of  the  corresponding  FAR 
section  and  is  proposed  to  be  modified 
to  reflect  current  delegations  of 
authority  and  revised  procedures. 
Section  904.404  is  proposed  to  be  revised 
to  identify  the  appropriate  hsting  of 
sensitive  foreign  nations  that  shall  be 
used.  Section  906.303(a)(1)  is  deleted  to 
reflect  the  obligation  of  DOE  offices  to 
justify  extension  of  management  and 
operating  contracts  in  accordance  with 
CICA.  Proposed  section  908.7121  would 
reflect  the  new  office  responsible  for 
maintaining  the  DOE  supply  of  precious 
metals.  Section  913.505  is  proposed  to  be 
revised  by  adding  a  new  section  on  the 
use  of  Standard  Form  44,  Purchase 
Order-Invoice-Voucher.  Proposed 
subsection  916.301-3  would  permit 
contracting  officers  to  approve 
Determinations  and  Findings  related  to 
cost-type  contracts.  Section  935.014 
would  be  removed.  Section  942.1004 


would  be  updated  to  reflect  the  current 
address  for  submission  of  IR&D/B&P 
Proposals.  Proposed  section  945.101 
would  increase  the  threshold  in  the 
definition  of  "capital  equipment"  from 
$1,000  to  $5,000.  Subsection  045.5205-5  is 
proposed  to  be  revised  to  reflect 
changes  in  the  property  reporting 
requirements.  Subsection  945.505-14  is 
proposed  to  be  revised  to  reflect 
changes  in  the  asset  codes.  Subsection 
945.607-2  is  proposed  to  be  revised  to 
reflect  the  name  of  the  new  contractor 
as  well  as  new  address  for  the 
submission  of  precious  metal  scrap 
reports.  A  new  subsection  945.608-6  is 
proposed  to  be  added  to  identify  the 
designee  authorized  to  approve  waivers 
of  screening  requirements.  Subsections 
970.3102-16  and  970.5204-13  would  be 
revised  to  correct  typographical  errors. 
The  clause  in  subsection  970.5204-27  is 
revised  to  reflect  application  of  the 
clause  to  the  employee  of  a  management 
and  operating  contractor  as  a  consultant 
to  another  organization  in  any  field  and 
not  solely  to  the  "atomic  energy"  field. 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  Executive  order,  entitled 
"Federal  Regulations,"  requires  that 
certain  regulations  be  reviewed  by  OMB 
prior  to  their  promulgation.  The  OMB 
has  concluded  its  review  and  has  no 
objections  to  the  proposed  change. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  198a  Pub. 
L  96-354,  which  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
have  no  impact  on  interest  rates,  tax 
policies  or  liabilities,  the  cost  of  goods 
or  services,  or  other  direct  economic 
factors,  it  will  also  not  have  any  indirect 
economic  consequences,  such  as 
changed  construction  rates.  DOE 
certifies  that  this  rule  will  not  have 
significant  economc  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  information  collections  in  this 
rule  have  been  cleared  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.),  and  OMB's  implementing 
regulations  at  5  CFR  Part  i:^. 
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D.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  52  FR  4166S 
(October  30, 1967).  requires  tftat 
regulations,  rules,  ieflislatton.  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  tbe  national 
govemiBent  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
govenunent.  if  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

Today's  proposed  rule,  when 
finalized,  will  revise  certain  policy  and 
procedural  requirements,  for  purpose  of 
clarincation  and  updating,  without 
altering  their  substance.  States  which 
contract  with  DOE  will  be  subject  to  the 
revisions.  However,  the  Department  of 
Energy  has  determined  that  none  of  the 
revisions  will  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  function  of  States. 

E.  National  En  vironmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432  et  seq.) 
(1976)  or  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Part  1020) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

F.  Public  Hearing 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Pub.  L  95-91.  the 
DOE  Organization  Act,  the  Department 
does  not  plan  to  hold  a  public  hearing 
on  this  proposed  rule. 

III.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  the 
notice. 

All  written  comments  received  will  be 
carefully  assessed  and  fully  considered 
prior  to  publication  of  the  proposed 
amendment  as  a  final  rule. 

list  of  8ub|acts  ia  46  CFR  Ch.  • 

CovemnMot  pEooureaieBL 


For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 
Bflrtoa  J.  Kotht 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

1.  The  authority  citation  for  Chapter  9 
continues  to  read  as  follows: 

Auliwfity:  42  U.&C  72M:  40  U.S.C.  488(c). 
PART  901-{  AMENDED] 

2.  Subpart  901.6  is  proposed  to  be 
amended  by  adding  a  new  section 
901.602-3  as  follows,  removing  the 
existing  901.603-71,  and  by 
redesignating  subsections  901.603-72 
and  901.603-73  as  subsections  901.603- 
71  and  901.603-72,  respectively. 

901.602-3    Ratification  of  unauttwrizwi 
conMTritmsnls. 

(b)(2)  Subject  to  the  limitations  in 
paragraph  (c)  of  FAR  1.602-3  and  the 
requirements  of  this  subsection,  the 
Procurement  Executive  is  authorized  to 
ratify  an  unauthorized  commitment. 

(b)(3)  The  ratification  authority  of  the 
Procurement  Executive  in  subparagraph 
(b)(2)  of  this  section  is  delegated  to  the 
Heads  of  Contracting  Activities  (HCAs) 
for  individual  unauthorized 
commitments  not-to-exceed  $25,000.  The 
ratification  authority  of  the  HCA  is 
nondelegable. 

(e)  Procedures.  Except  for  those 
unauthorized  commitments  that  would 
involve  claims  subject  to  resolution 
under  the  Contract  Disputes  Act  (see 
FAR  l.e02-3(b)(5)),  the  following 
procedures  e^all  be  followed  for 
ratification  of  unauthorized 
commitments. 

(1)  Whenever  it  is  discovered  that  any 
person  is  performing  work  as  a  result  of 
an  unauthorized  commitment,  that 
person  shall  be  advised  by  the 
contracting  officer  that  the  work  is 
unauthorized  and  performance  is  at  the 
person's  own  risk. 

(2)  The  individual  who  made  the 
unauthorized  commitment  shall  be 
required  to  furnish  the  contracting 
officer,  through  the  Director  of  the 
cognizant  Program  Office  at  the 
coatf acting  activity,  or  comparable 
official,  all  records  and  documents 
concerning  the  commitment  and  a 
complete,  written  statement  of  facts, 
including,  but  not  limited  to.  a  statement 
as  to  why  the  contracting  office  was  not 
used,  why  the  contractor  was  selected,  a 
list  of  other  sources  considered, 
description  of  work  to  be  performed  or 
products  to  be  fumiahed,  estimated  or 
agreed  upon  contract  price,  citation  of 
appropriation  available,  and  a  statement 
as  to  4vhe(h«r  th»  coatraclor  has 


commenced  performance.  To  preclude 
recurrence,  the  Director  of  the  Program 
Office  wiU  include  recommendations  for 
corrective  action  in  the  package. 

(3)  The  contracting  officer  will 
evaluate  this  information,  make  a 
determination  %vith  respect  to 
reasonableness  of  price  and  whether  or 
not  payment  should  be  made  (see  FAR 
1.602-3(c)),  and  forward  the  file  with 
comments  to  the  Head  of  the 
Contracting  Activity  (HCA). 

(4)  The  HCA  is  authorized  to  ratify 
individual  unauthorized  commitments 
not  exceeding  $25,000  in  accordance 
with  locally  established  procedures. 
Local  procedures  may  require  legal 
counsel  concurrence,  but  such 
concurrence  is  not  a  requirement  of  this 
subsection.  If  the  HCA  ratifies  the 
commitment,  the  file  will  be  returned  to 
the  contracting  officer  for  action.  The 
HCA  is  responsible  for  assuring  the 
implementation  and  monitoring  of  a 
corrective  action  plan.  A  copy  of  each 
ratification  action  by  an  HCA,  along 
with  supporting  documentation,  shall  be 
provided  to  the  Director,  Business 
Clearance  Division,  MA-441, 
Headquarters. 

(5)  Unauthorized  commitments 
involving  amounts  in  excess  of  $25,000 
require  ratification  by  the  Procurement 
Executive.  In  those  cases,  the  HCA  or 
designee  will  evaluate  the  information 
assembled  pursuant  to  subsection 
901.602-3(e)(2)  above,  including  the 
corrective  action  plan,  and,  if  the  HCA 
concurs,  forward  the  package  with  HCA 
concurrence  to  the  Procurement 
Executive. 

(6)  The  Procurement  Executive  may 
ratify  the  unauthorized  commitment 
after  coordinating  with  the  Office  of 
General  Counsel  and,  when  deemed 
necessary,  obtaining  the  concurrence  of 
the  Senior  Program  Official.  If  ratified, 
the  file  will  be  returned  to  the 
contracting  officer  for  action.  Hie 
Procurement  Executive  or  designee  shall 
monitor  the  implementation  of  the 
corrective  action  plan. 

(7)  If  the  Procurement  Executive  does 
net  ratify  the  action,  the  file  will  be 
returned  to  the  HCA  with  an 
explanation  of  the  decision  not  to  ratify. 

(8)  Unauthorized  commitments  that 
are  not  ratifiable  under  this  subsection 
may  be  subject  to  referral  by  the  HCA, 
with  the  concurrence  of  the  Procurement 
Executive  or  designee,  to  the  General 
Accounting  Office  for  resolution.  (See 
FAB  1.603-{2)(d).) 

(9)  If  an  unauthorized  oommitment  is 
ratified,  the  supporting  documentation 
will  be  included  as  part  of  the  official 
contract  file.  If  an  unauthorized 
commitment  is  not  ratified  t^ 
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documentation  will  be  maintained  for 
audit  purposes  as  a  separate  file  by  the 
cognizant  contracting  office. 

M1J09-71    (Removed] 


901 J03-72  and  901 J03-73    ( 
m  90J03-71  and  90.603-72] 

PART  904-(  AMENDED] 


3.  Section  904.404  is  proposed  to  be 
amended  by  revising  paragraph  (d)(3)  to 
read  as  follows: 

904.404    Contract  dauee. 

(d)  •  ♦  * 

(3)  Sensitive  foreign  nation  controls. 
952.204-71.  This  clause  is  required  in 
unclassified  research  contracts  which 
may  involve  making  unclassified 
information  about  nuclear  technology 
available  to  certain  sensitive  foreign 
nations.  The  contractor  shall  be 
provided  at  the  time  of  award  the  Usting 
of  nations  included  in  the  most  recent 
revision  of  DOE  1240.2.  Attachment  4. 
and  any  subsequent  changes.  (The 
attachment  referred  to  in  the  clause 
should  set  forth  the  applicable 
requirements  of  the  EKDE  regulations  on 
dissemination  of  unclassified  published 
and  unpublished  technical  information 
to  foreign  nations.) 

PART  90«-{  AMENDED] 

4.  Section  906.303-70  is  proposed  to  be 
revised  to  read  as  follows: 

906.303-70    ExempUoa 

The  provisions  of  FAR  6.303-1  do  not 
apply  to  Special  Research  contracts  and 
extensions  thereof  entered  into  under 
DEAR  917.71,  which  are  subject  to 
separate  justification. 

PART  908-{  AMENDED] 

5.  Section  906.7121  is  proposed  to  be 
revised  to  read  as  follows: 

906.7121    SpecM  materiaia. 

This  section  covers  the  purchase  of 
materials  peculiar  to  the  DOE  program. 
While  purchases  of  these  materials  are 
unclassified,  the  specific  quantities, 
destination  or  use  my  be  classified.  See 
appropriate  sections  of  the 
Classification  Guide.  Contracting 
activities  shall  require  authorized 
contractors  to  obtain  the  special 
materials  identifiedin  the  following 
subsections  in  accordance  with  the 
procedures  stated  therein. 

(a)  Heavy  water.  The  Senior  Program 
Official  or  designee  controls  the 
acquisition  and  production  of  heavy 
water  for  a  given  program.  Orders  shall 
be  placed  directly  with  the  cognizant 
Senior  Program  Official  or  designee. 


(b)  Precious  metals.  The  Oak  Ridge 
Operations  Office  is  responsible  for 
maintaining  the  DOE  supply  of  precious 
metals.  These  metals  are  platinum, 
palladium,  iridium,  osmium,  rhodium, 
ruthenium,  gold  and  silver.  Oak  Ridge 
Operations  Office  has  assigned 
management  of  these  metals  to 
Westinghouse  Materials  Company  of 
Ohio  (WMCO),  P.O.  Box  398704, 
Cinciimati.  Ohio  45239.  DOE  offices  and 
authorized  contractors  shall  coordinate 
with  WMCO  regarding  the  availability 
of  the  above  metals  prjor  to  the 
purchase  of  these  metals  on  the  open 
market 

(c)  Lithium.  Lithium  is  available  at  no 
cost  other  than  normal  packing, 
handling,  and  shipping  charges.  The 
excess  quantities  at  Oak  Ridge  are  to  be 
considered  as  the  first  source  of  supply 
prior  to  procurement  of  lithium  or 
lithium  compounds  fiom  any  other  ' 
source. 

PART  913-4  AMENDED] 

6.  Section  913.505  is  proposed  to  be 
amended  by  adding  a  new  subsection 
913.505-3  to  read  as  follows: 

913J05-3    Standard  Form  44.  Purchaae 
Order  Invotee-VouctMr. 

(b)(1)  Where  necessary,  contracting 
officers  may  authorize  others  to  use  ^e 
Standard  Form  44  to  make  small 
purchases  under  $1000.  Such  purchases 
shall  be  made  in  accordance  with  the 
requirements  in  FAR  13.505-3,  this 
section,  and  local  procedures. 

(d)(1)  HCA's  shall  ensure  that  local 
procedures  are  issued  which  provide 
adequate  safeguards  regarding  the  usage 
of  this  type  of  small  purchase  method, 
control  of  forms,  the  designation  of 
employees  authorized  to  use  SF44's,  and 
accounting  for  purchases. 

(d)(2]  Contracting  officers  and 
designated  employees  are  responsible 
for  books  of  Standard  Form  44's  issued 
to  them  and  are  responsible,  when 
purchasing  an  item,  for  ensuring  that 
funds  are  available  for  the  purchase,  the 
form  is  properly  processed,  and 
purchases  are  limited  to  those  items  not 
prohibited  by  law  or  regulation, 

PART  916— (AMENDED] 

7.  The  first  sentence  in  paragraph  (c) 
of  subsection  916.301-3  is  proposed  to 
be  revised  to  read  as  follows: 

916.301-3    Umitations. 

(c)  The  determination  and  findings 
required  by  FAR  16.301-3(c),  may  be 
approved  by  the  contracting  officer. 


PART  935-(  AMENDED] 

9350)14   [Removed) 

8.  Part  935  is  amended  by  removing 
section  935.014. 

PART  942— (AMENDED] 

942.1004    (Amended! 

9.  In  section  942.1004,  the  address  for 
submission  of  IR&D/BAP  proposals/ 
correspondence  is  proposed  to  be 
revised  to  read  as  follows:  "Department 
of  Energy,  Oak  Ridge  Operations  Office, 
Chief,  Systems  and  Cost  Analysis 
Branch,  P.O.  Box  E,  Oak  Ridge,  TN 
37831." 

PART  94S-{  AMENDED] 

10.  Section  945.101  is  revised  to  read 
as  follows: 

•45.101    DeflnWens. 

"Personal  property,"  as  used  in  this 
part,  means  property  of  any  kind  or 
interest  therein,  except  real  property; 
records  of  the  Federal  Government;  and 
nuclear  and  special  source  materials, 
atomic  weapons,  and  by-product 
materials. 

"Capital  equipment,"  as  used  in  this 
part,  means  personal  property  items 
having  a  unit  acquisition  cost  of  $5,000 
or  more  and  an  anticipated  service  life 
in  excess  of  two  years,  regardless  of 
type  of  funding,  and  having  the  potential 
for  maintaining  their  integrity  as  capital 
items;  i.e.,  not  expendable  due  to  use. 

11.  Subpart  945.5  is  proposed  to  be 
amended  by  revising  subsection 
945.505-5. 

945.505-5    Records  of  plant  equipHMnL 

The  property  record  requirements  of 
FAR  45.505-5  shall  include  the  DOE 
asset  type  for  reporting  purposes. 

11.  a.  Subsection  945.505-14  is 
proposed  to  be  amended  by  revising 
paragraph  (b),  and  by  revising  the  table 
entries  for  asset  code  numbers  610,  615, 
620,  665,  670,  68a  715,  720,  73a  735,  745, 
750,  755,  77a  799,  and  800. 

•45.505-14    Reports  of  Oevmiwnt 


(b)  The  report  of  physical  inventory  of 
capital  equipment  (see  945.508(b))  shall 
be  required  to  be  submitted,  as  a 
minimum,  with  the  fourth  semiannual 
report  after  either  the  last  physical 
inventory  report  or  the  inception  of  the 
contract. 

DOE  Plant  and  Equipment  Asset  Types 

*        •        •        *        * 

610    Communication  Systems.  Includes  the 
cost  of  lines,  poles,  cable,  and  conduits: 
built-in  radio  transmitting  and  receiving 
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equipment;  and  any  installed  equipment, 
otherwise  portable,  which  has  been  so 
installed  that  it  cannot  be  removed  without 
damaging  the  equipment  or  damaging  the 
building  or  structure  in  which  H  has  been 
installed.  Personal  property  such  as 
telephones,  intercommunication,  and 
teletype  equipment  should  be  included  in 
asset  code  730. 

615    Electric  Generation.  Tranamistion  and 
Distribution  Systems.  Includes  the  cost  of 
all  electric  generation  equipment;  boiler 
plant  equipment  primarily  used  to  supply 
steam  to  steam-electric  generation 
equipment;  transmission  and  distribution 
lines,  poles,  towers,  grounding  systems, 
substations,  transformers,  controls,  cables, 
conduits,  services,  meters,  and  protective 
devices:  lighting  fixtures,  wire,  poles, 
standards  and  the  related  accessories 
supplying  electric  lighting  service  to  roads. 
walks,  and  fences.  Personal  properly,  such 
as  portable  generators,  are  included  in 
asset  code  799. 

620    Fire  Alarm  System.  Includes  the  cost  of 
central  office  equipment  McMMry  for 
receiving  and  transmitting  alarms. 
including  control  wiring,  both  cable  and 
opien.  and  other  associated  overhcnd  and 
underground  equipment.  Portable 
equipment  which  is  not  permanently 
connected  to  permanent  wiring  and  which 
may  be  removed  without  affecting 
operation  of  the  fire  alarm  system  is 
included  in  asset  code  7S0. 


665    NPR  Crude  Oil  Extration  and 
Distribution  System.  Includes  the  cost  of 
real  property  and  related  personal  property 
necessary  for  crude  oil  e.xtraction 
distribution  such  as  the  weU  casings, 
piping,  and  integrated  equipment  in  the 
piping  system;  oil  storage  facilities  and 
support  buildings  and  structures.  Does  not 
include  any  personal  property,  which 
should  be  included  in  the  appropriate  aaaet 
code  (710-799)  for  personal  property. 

670    Process  System.  (Real  or  rela  ted 
personal  property)  Includes  the  cost  of 
equipment  used  specifically  in  product 
manufacturing  and  processing,  including 
associated  measurement  and  control 
instruments,  which  are  integral  to  the 
operation  of  real  property,  or  which  are  so 
affixed  to  real  property  that  removal  of  the 
equipment  would  significantly  diminish  the 
economic  value  of  the  real  property  or  the 
equipment  itself. 

680    Reactors  and  Accelerators.  (Real  or 
related  personal  property]  Includes  the  oost 
of  reactors,  proton  synchrotrons,  electroD 
sychrotrons.  cyclotrons,  linear  accelerators. 
Van  De  Craaf  generators  and  other  similar 
facilities,  as  well  as  the  related  equipment 
which  ia  an  integral  pari  of  the  facility  or 
related  to.  designed  for,  or  specially 
adapted  to.  the  functional  or  productive 
capacity  of  the  real  property,  and  removal 
of  this  equipment  would  significantly 
diminish  the  economic  value  of  the  real 
property  or  the  equipment  itself  Reactum 
with  •ignificant  electrical  generation 
should  be  identified  with  asset  type  655. 

715    Hospital  and  Medical  Equipment. 
Inciudea  the  co«t  of  hospital  clinical,  and 


dental  equipment  such  as  hospital  beds, 
dentist  chairs,  instruments,  sterilizers,  and 
other  scientific  equipment  used  by  dentists 
and  doctors.  Build-in  or  installed 
equipment  which  is  an  integral  part  of  real 
property  or  is  related  to.  designed  for.  or 
specially  adapted  to  the  functional  or 
productive  capacity  of  the  real  property, 
removal  of  which  would  significantly 
diminish  the  economic  value  of  the  real 
property,  or  the  equipnVnt  itself,  must  be 
included  in  the  appropriate  real  property 
asset  code  (400  through  699  and  800). 
720    Laboratory  Equipment.  Includes  the 
cost  of  laboratory  equipment  such  as 
microscopes,  analytical  balances, 
electronanalyzer.  oscillographs, 
refractometers.  light  sources,  vibrometers, 
and  other  scientific  equipment  usually 
associated  with  laboratories.  The  cost  of 
furniture  and  fixtures  and  shop  equipment 
are  included  in  codes  730  and  755.  Built-in 
or  installed  equipment  which  is  an  integral 
part  of  real  property  or  related  to.  designed 
for,  or  specially  adapted  to  the  functional 
or  productix-e  capacity  of  the  real  property, 
removal  of  which  would  significantly 
diminish  the  economic  value  of  the  real 
property,  or  the  equipment  itself  must  be 
included  in  the  appropriate  real  property 
asset  code  (400  through  699.  and  800). 

•  •  *         *         • 

730    Office  Furniture  and  Equipment. 
Includes  the  cost  of  of^ce  furniture  and 
equipment  such  as  machines,  desks, 
drafting  sets,  safes,  photographic 
equipment,  printing  equipment  and  other 
oftice  equipment  regardless  of  where 
located.  The  cost  of  automatic  data 
processing  equipment  is  Included  in  code 
770.  Built-in  or  installed  equipment  which  is 
an  integral  part  of  real  property  or  is 
related  to,  designed  for,  or  specially 
adapted  to  the  functional  or  productive 
capacity  of  the  real  property,  removal  of 
which  would  significantly  diminish  the 
economic  value  of  the  real  property,  or  the 
equipment  itself  must  be  included  in  the 
appropriate  real  property  asset  code  (400 
through  609  and  800). 

735    Process  Equipment.  Includes  the  cost  of 
equipment  used  specifically  in  product 
manufacturing  and  processing,  including 
associated  measurement  and  control 
instruments.  Built-in  or  installed  equipment 
which  is  an  integral  part  of  real  property  or 
is  related  to.  designated  for.  or  specially 
adapted  to  the  functional  or  productive 
capacity  of  the  real  property,  removal  of 
which  would  significantly  diminish  the 
economic  value  of  the  real  property,  or  the 
equipment  itself,  must  be  included  in  asset 
code  670. 

•  •         *         *         « 

745    Reactors  and  Accelerators.  Includes  the 
cost  of  accessory  equipment,  including 
associated  measurement  and  control 
Instruments,  which  are  not  real  property. 

750    Security  and  Protection  Equipment. 
Includes  the  cost  of  equipment  used  for 
securiiy,  police,  and  fire  protection 
purposes,  except  that  all  associated 
automotive  vhicles  are  included  in  code 
725.  Built-in  or  installed  equipment  which  it 
an  intergral  part  of  real  property  or  is 
related  to,  designed  for,  or  specially 


adapted  to  the  functional  or  productive 
capacity  of  the  real  property,  removal  of 
which  would  significantly  diminish  the 
economic  value  of  the  real  property,  or  the 
equipment  itself  must  be  included  in  the 
appropriate  real  property  asset  code  (400 
throguheOBandeOO). 

755    Shop  Equipment.  Includes  the  cost  of 
shop  equipment  such  as  lathes,  drilling 
machines,  rolling  mills,  hoists,  grinders, 
forges,  pipe  cutting  machines,  presses, 
saws,  shapers.  and  other  equipment  usually 
associated  with  shops,  garages  and  service 
Stations.  Similar  equipment  used  in 
laboratories  and  other  areas  for  resiearch 
purposes  should  also  be  identified  by  this 
code.  Built-in  or  installed  equipment  which 
is  an  intergral  part  of  real  property  or  is 
related  to.  designed  for.  or  specially 
adapted  to  the  functional  or  productive 
capacity  of  the  real  property,  removal  of 
which  would  significantly  diminsh  the 
economic  value  of  the  real  property,  or  the 
equipment  itself  must  be  included  in  the 
appropriate  real  property  asset  code  (400 
through  699  and  800). 

*  •         «         *  * 

770    Automatic  Data  Processing  Equipment. 
Includes  the  cost  of  all  equipment  used  in 
automatic  data  processing,  such  as  (1) 
punched  card  and/or  tape  equipment, 
whether  used  alone  or  in  conjunction  with 
electronic  computers;  (2)  electronic 
computers  and  all  peripheral  or  auxiliary 
equipment;  (3)  data  transmission  systems 
emplolying  devices  communication  or 
transmitting  data  from  place  to  place  for 
processing  in  an  ADP  system;  (4)  all  other 
equipment  that  is  used  in  automatic  data 
processing  in  confunction  with  punched 
card  equipment  or  electronic  computers: 
and  (5)  the  initial  package  of  software  that 
is  required  to  make  the  system  operational. 
Equipment  such  as  flexowriters,  IBM 
typewriters,  equipment  reading  the  results 
of  experiments,  etc.,  shall  be  classified  as 
ADP  equipment  when  used  primarily  in 
conjunction  with  an  ADP  system.  Excluded 
are  the  costs  of  equipment  such  as  analog 
computers  card  and/or  tape  file  cabinets, 
and  air-conditioning  for  the  processing  28 
room.  Also,  excluded  are  the  costs  of 
automatic  data  recording  or  electronic 
control  systems,  including  the  computers, 
themselves,  used  to  furnish  operating 
guidance  for  control  of  machine  tools, 
equipment  used  in  process  operations, 
reactors,  accelerators,  etc.,  or  equipment 
used  to  operate  energy  monitoring  and 
control  systems  (EMCS).  The  cost  of  this 
type  of  equipment  is  included  in  the  asset 
code  for  the  equipment  or  system  to  which 
it  furnishes  operating  guidance  in 
conjunction  with  electronic  computers:  (2) 
electronic  computers  and  all  peripheral  or 
auxiliary  equipment;  (3)  data  transmission 
systems  employing  devices  communicating 
or  transmitting  data  from  place  to  place  for 
processing  in  an  ADP  system;  (4)  all  other 
equipment  that  is  used  in  automatic  data 
processing  id  conjunction  with  punched 
card  equipment  or  electronic  computera:  (5) 
the  initial  package  of  software  that  is 
required  to  make  the  system  operationaL 
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799  Miscellaneous  Equipment.  IncitMles  the 
coat  of  funuture  and  fixtvrea  for  hotels, 
dormitories,  and  apartnteols:  laarklry 
equipment:  restaurant,  cafeteria  and 
canteen  equipment:  and  other 
miscellaneous  equipment  not  included  in 
other  codes.  Built-in  or  installed  equipment 
which  is  an  integral  part  of  real  property  or 
is  related  to,  designed  for.  or  specially 
adapted  to  the  functional  or  productive 
capacity  of  the  real  property,  removal  of 
which  would  significantly  diminish  the 
economic  value  of  the  real  property,  or  the 
equipment  itself,  must  be  included  tn  the 
appropriate  real  property  asset  code  (400 
through  699  and  800). 

800  Improvements  to  Property  of  Others. 
Includes  the  cost  of  betterments  made  by 
DOE  to  land,  land  improvements  (roads, 
runway,  etc.),  and  hnprovements  to 
existing  buildings,  structures,  building 
services,  and  utility  systems  not  owned  by 
DOE-  New  cotwtmction  such  as  plants, 
laboratories  end  similar  facilities  built  by 
IX)e  on  land  owned  by  others  should  be 
classified  in  Asaet  Type  Code  SOt. 

*         *         •         *         * 

IZ.  Subpart  945.6  is  proposed  to  be 
amended  by  revising  section  945.607-2 
and  by  adding  a  new  subsection 
945.608-6  to  read  as  follows: 

y4S>6u7*2    R^oovsrlnQ  prscious  nwtala. 

(b)  Contractors  generating  contractor 
inventory  containing  precious  metals 
shall  identify  and  promptly  report  such 
items  to  the  contracting  officer  for 
review,  approval  and  r^xtrting  to  the 
DOE  precious  metal  pool.  This  includes 
all  precious  metals  in  any  form, 
including  shapes,  scrap  or  radioactiveiy 
contaminated,  except  for  silver.  Only 
high  grade  nonradioactively 
contaminated  silver  should  be  reported 
to  the  precious  metals  pool.  The  Oak 
Ridge  Operations  Office  is  responsible 
for  maintaining  the  £)OE  pooL  Precious 
metals  scrap  will  be  reported  to  the 
DOE  precious  metals  piool.  operated  by 
Westinghouse  Materials  Company  of 
Ohio  (WMCO).  P.O.  Box  398704. 
Cincinnati.  Ohio  45239. 

M5.60S-6    Watvrofscr— ning 
rwiuirsmants 

(a)  The  Director  of  Review  and 
Analysis,  Procurement  and  Assistance 
Management,  is  the  designee  who  may 
authorize  exceptions  from  screening 
requirements  in  accordance  with  the 
provisions  of  FAR  45.608-& 

(b)  A  request  to  the  Director  of 
Review  and  Analysis  for  the  waiver  of 
screening  requirements  must  be 
submitted  by  the  Head  of  the 
Contracting  Activity  wHth  a  justification 
setting  forth  the  compelling 
drcMoistances  warranting  the  exoeptioo. 


PART  970-(AMENOC01 

13.  Subsection  97a3102-16  is  proposed 
to  be  amended  by  revising  paragraph 
(c)(4)  to  read  as  bllows: 


970.3102-16    Relocation 


(c)  *  *  * 

(4)  Payments  for  employee's  income 
taxes  or  FICA  (social  security  taxes) 
incident  to  reimbursed  relocation  costs. 


970.5204-13    (AmMtried] 

14.  Subsection  970.5204-13  is  proposed 
to  be  amended  by  making  the  following 
corrections: 

a.  In  the  last  sentence  in  paragraph 
(c),  "not  simply"  should  read  "not 
imply." 

b.  In  the  second  sentence  of  paragraph 
(d)(8].  **personal  appendix"  should  read 
"personnel  appendix". 

c.  In  the  first  sentence  in  paragraph 
(d)(8](i}.  "50  percent  or  more  or"  should 
read  "50  percent  or  more  of." 

15.  Subsection  970.5204-27(b)  is 
proposed  to  be  amended  by  removing 
the  phrase  "for  an  organization  in  the 
atomic  energy  field  other  than  a  DOE 
cost-type  contractor"  in  the  fourth 
sentence  of  the  clause  and  substituting 
Uan  1989)  for  (Apr  1984)  in  the  title  of 
the  clause. 

(FR  Doc  69-739  Filed  1-13-89:  8:45  am) 
■HXMG  CODE  •4Sa-«1-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  510, 511  and  552 
(GSAR  Notic*  Na  5-230] 

General  Services  Administration 
Acquisition  Regulation,  Specifications, 
Standards,  Purchase  Descriptions  and 
Acquisition  of  Commercial  Products 

AOENCV:  Office  of  Acquisition  Policy, 

GSA. 

ACnOM:  Notice  of  proposed  rulemaking. 

SUMBIARY:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (CSAR)  that 
would  revise  section  SlOXni  to  prescribe 
an  alternate  to  the  Acceptable  Age  of 
Supplies  clause;  retitle  section  511.070 
and  add  the  prescription  for  use  of  the 
Commercial  Item  Certification  provision; 
delete  section  511.070-1;  and  amend 
section  522.210-72  to  (M-ovide  the  text  for 
the  alternate  to  the  Acceptable  Age  of 
Supplies  clause. 

DATC:  Comments  are  due  in  writing  on 
or  before  February.  16. 1989. 


;  Comments  should  be 
addressed  to  Ms.  Majorie  Ashby.  Office 
of  GSA  Acquisition  Policy  and 
Regulations  (VP).  18th  and  F  Streets. 
NW.  Room  4026,  Washington.  DC  20405. 

TON  niRTMER  INFORMATION  CONTACT: 

Mr.  Paul  Linfieid.  Office  of  GSA 
Acquisition  Policy  and  Regulations. 
(202)  566-1224. 

SUPPLEMENTARY  INFORMATION:  The 

Director,  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  14. 1984.  exempted  certain 
procurement  regulations  from  Executive 
Order  12291.  The  exemption  applies  to 
this  proposed  rule. 

The  GSA  certifies  that  this  document 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  801  et  seq).  The  proposed 
regulation  would  provide  GSA 
contracting  officers  with  an  alternate 
Acceptable  Age  of  Supplies  clause  to 
use  when  the  items  being  acquired  are 
known  to  have  a  limited  shelf-life. 
Therefore,  no  regulatory  Hexibility 
analysis  has  been  prepared.  The  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C  3501  et  seq. 

List  of  Subfects  in  4S  CFR  Parts  Sit.  511, 
and  552 

Government  procurement 

1.  The  authority  citation  for  48  CFR 
Parts  510.  511  and  552  continues  to  read 
as  follows: 

Autliority:  40  U.S.C.  486(c). 

PART  510— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

2.  Section  510ini  is  amended  to 
revise  paragraph  (c)  to  read  as  follows: 

510.011    SoKcitation  provisions  snd 
contract  clauses. 

*        •        •        •        * 

(c)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  552.210-72,  Acceptable  Age  of 
Supplies,  or  the  clause  at  552.210-73. 
Age  of  DeUvery.  in  solicitations  and 
contracts  if  the  contractor  will  be 
required  to  furnish  shelf-life  items 
within  a  specified  number  of  months 
from  the  date  of  manufacture  or 
production  of  the  supplies.  (See  101- 
27.206-2  of  the  Federal  Property 
Management  Regulation.)  The 
Acceptable  Age  of  Supplies  clause  at 
552.210-72  should  be  used  when  the 
required  shelf-life  period  is  12  months  or 
less,  and  lengthy  acceptance  testing  may 
be  involved.  For  items  having  a  limited 
shelf-life.  Alternate  I  to  552.210-72  must 


1740 


FMtoral  Raglatar  /  Vol  54.  Na  10  /  TuMday.  January  17,  1989  /  PropoMd  Rules 


be  subatituted  in  Uw  basic  clause  when 
requested  by  the  director  of  the 
oommodity  center  concerned  and 
authorized  by  the  Director.  Operations 
Mangement  Division.  The  Age  c^ 
Dehvery  clause  at  SS2.210-73  should  be 
used  when  the  required  shelf-life  period 
is  more  than  12  months,  or  when  source 
inspection  can  be  performed  within  a 
short  time  period. 


PART  81  l—ACQUISmON  AND 
DOTIUBUTION  OF  COMMERCIAL 
PRODUCTS 

3.  Section  511.070  is  retitled  and 
revised  to  read  as  follows: 


Dated  January  3, 1988. 

IUdMtdH.Hapf.III. 

Aa»ociat0  Administrator  fiat  Acquhition 
Policy. 

(FR  Doc  88-801  Filed  l-l»-88;  8:45  am] 


S11JI70 

Except  for  supplies  acquired  using  the 
Federal  Prison  Industries  or  Workshops 
as  mandatory  sources  (see  FAR 
Subparts  8.6  and  &7).  the  contracting 
officer  shall  include  the  provision  at 
552.211-70,  Commercial  Item 
Certification,  in  solicitations  for  supplies 
when  a  basic  or  broad  description  of  a 
standard  commercially  available 
product  is  used  to  describe  the 
requirement. 

SII.OTt^'l    IRemoved] 
4.  Section  511.070-1  is  removed. 

Subpart  S52.2— Taxt  of  Provisions  and 


5.  Section  552.210-72  is  revised  to  read 
as  follows: 

552.210-72    Acceptable  age  of  supplies. 

As  prescribed  in  5iaoil(c).  insert  the 
following  clause: 

ACCEPTABLE  AGE  OF  SUPPUES  (XXX 

laas) 

The  tupplies  furnished  under  this  contract 

■hall  not  be  more  than months  old. 

l>eginning  with  the  first  full  month  after  the 
date  of  manufacture  marked  on  the  container. 
For  the  purpose  of  this  clause,  supplies  shall 
be  considered  to  be  furnished  (1)  when  they 
are  offered  to  the  Government  for  inspection 
and  testing,  or  (2)  on  the  date  of  shipment  if 
shipment  is  authorized  to  be  made  without 
prior  inspection  by  the  Covemment.  If  the 
age  of  the  supplies  furnished  under  this 
contract  is  greater  than  the  specified  period, 
the  Covemment  may  exercise  its  right  to 
reject  the  supplies  under  paragraph  (f)  of  FAR 
clause  52.246-2.  Inspection  of  Supplies — 
Fixed  Prices.  (End  of  clause.) 

Alternate  I  (XXX  1989) 

For  items  having  a  limited  shelf-life,  the 
sentence  below  should  be  substituted  for  the 
first  sentence  of  the  basic  clause  when 
authorized. 

The  supplies  furnished  under  this  contract 

shall  not  be  more  than days  old. 

beginning  with  the  date  of  manufacture 
(month,  day,  year]  marked  on  the  container. 


4t  CFR  Part*  538,  539,  and  5S2 

(Q8ARNolieaNa8-11S] 

Oanaral  Safvlcaa  Adra<n>aUaUon 
AcqulaHlon  Regulation,  Contractor'a 
nvpon  Of  ufuOf*  twoaivMi  wnuao  tor 
QSA  Schadula  Contracts 

AOINCV:  OfTice  of  Acquisition  Policy, 
GSA. 


ACTION:  Proposed  rule. 


:  This  notice  invites  comments 
on  a  proposed  change  to  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  that  would  retitle 
Part  538  and  amend  the  part  to  add 
Section  538.000  and  Subpart  53a2;  add 
Part  539;  and  amend  Subpart  552.2  to 
add  Section  552.238-72  to  provide  the 
text  of  the  new  Contractor's  Report  of 
Orders  Received  clause  with  two 
alternates. 

DATt:  Comments  are  due  in  writing  on 
or  before  February  IB,  1989. 
AOOflEts:  Comments  should  be 
addressed  to  Ms.  Maforie  Ashby,  Office 
of  GSA  Acquisition  Policy  and 
Regulations  (VP).  18th  and  F  Streets 
NW..  Room  4026,  Washington.  DC  20405. 
POR  PUNTHCR  INFOKMATION  CONTACT: 
Paul  Linrield,  Office  of  GSA  Acquisition 
Policy  and  Regulations,  (202)  566-1224. 
SUPPLSMENTAItY  INFOmMATION:  The 
Director,  Office  of  Management  and 
Budget  (OMB)  by  memorandum  dated 
December  14, 1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  proposed  rule. 

The  requirements  of  the  Contractor's 
Report  of  Orders  Received  clause  may 
have  an  economic  effect  on  a 
substantial  number  of  small  entities. 
Accordingly,  an  initial  regulatory 
flexibility  analysis  has  been  prepared 
and  submitted  to  the  Chief  Counsel  of 
Advocacy  of  the  Small  Business 
Administration.  Copies  of  the  initial 
regulatory  analysis  are  available  for 
public  comment  from  the  office 
identified  above. 

The  Contractor's  Report  of  Orders 
Received  clause  at  GSAR  552.238-72 
contains  an  information  collection 
requirement  which  requires  the  approval 
of  OMB  under  Section  3504(h)  of  the 
Paperwork  Reduction  Act  This 
proposed  rule  has  been  submitted  to 
OMB  for  approval.  Comments  on  the 


information  collection  requirement  In 
GSAR  552.238-72  may  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Office 
for  GSA,  Washington,  DC  20503, 

The  title  of  the  collection  is  "48  CFR 
552.238-72,  Contractor's  Report  of 
Orders  Received."  The  clause  requires 
GSA  schedule  contractors  to  submit 
quarterly  reports  containing  the  dollar 
value  of  all  Government  orders  received 
or  invoices  issued  covering  the  previous 
three-month  period.  Depending  upon 
whether  the  basic  clause  is  used  or  its 
Alternate  II,  the  report  is  made  on  GSA 
Form  72-A  or  GSA  Form  72. 
respectively.  GSA  Form  72-A  has 
previously  been  approved  by  OMB  and 
assigned  OMB  control  number  3090- 
0121.  The  report  is  used  by  the 
contracting  office  to  estimate 
requirements  for  the  subsequent  year, 
evaluate  the  effectiveness  of  the 
schedule,  negotiate  better  prices  on 
future  contracts  based  upon  volume,  and 
for  special  reports.  The  respondents  are 
GSA  schedule  contractors.  The 
estimated  annual  burden  for  this 
collection  is  32.204  hours.  This  is  based 
on  an  estimated  average  burden  hour 
per  response  of  0.17  and  1.33,  a  proposed 
frequency  of  28  and  6  responses  per 
respondent,  and  an  estimated  number  of 
respondents  of  4.300  and  1,682,  for  GSA 
Form  72-A  and  GSA  Form  72. 
respectively. 

List  of  SubjecU  in  48  CFR  Farts  538, 539 
andS52 

Government  procurement. 

1.  Part  538  is  retitled  and  added  to 
read  as  follows: 

PART  538— GSA  SCHEDULE 
COftTRACTINQ 

538.000    Scope  Of  part 

Subpart  538^— Establishing  and 
Administering  Sdtedules 

538.203    Solicitation  preparation. 

S38.203-70    (Rasarvadl 

S38.203-71    Contract  ctauses. 
Authority:  40  U.S.C.  486(c). 

538.000    Scop*  Of  part 

Except  for  the  Information  Resources 
Management  Service  (IRMS)  schedule 
contracts  awarded  under  the 
Teleprocessing  Service  Program  (TSP) 
and  unless  otherwise  stated,  the  policies 
and  procedures  in  this  part  are 
prescribed  for  contracting  for  supplies 
and  services  by  the  Federal  Supply 
Service  (FSS)  and  the  Information 
Resources  Management  Service  (IRMS) 
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under  their  respective  schedule 
programs. 

Subpart  538.2— Establishing  and 
Administering  Schedules 

538.203    Solicitation  preparation. 

538.203-70    (Rasarvsdl 

538.203-71    Contract  dauMS. 

The  contracting  officer  shall  insert  the 
clause  at  552.238-72,  Contractor's  Report 
of  Orders  Received,  in  solicitations 
issued  and  contracts  awarded  under  the 
FSS  and  IRMS  schedule  programs. 
Paragraph  (b)  of  the  basic  clause  may  be 
modified  as  necessary  to  meet  program 
requirements.  If  it  is  necessary  to 
identify  the  official  responsible  for 
preparing  the  report,  the  contracting 
officer  may  use  the  clause  with  its 
Alternate  I.  When  the  clause  is  used  by 
IRMS,  the  contracting  officer  shall  use 
the  clause  with  its  Alternate  IL 

2.  Part  539  is  amended  to  read  as 
follows: 

PART  539— MANAGEMENT, 
ACQUISITION,  AND  USE  OF 
INFORMATION  RESOURCES 

Authority:  40  U.S.C.  4a8(c). 

539.000    Scop*  of  part 

To  the  extent  prescribed  in  Part  538, 
the  policies  and  procedures  in  that  part 
apply  to  IRMS  schedules. 


PART  552— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  The  authority  citation  for  Part  552 
continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c). 

4.  Section  552.238-72  is  added  to  read 
as  follows: 

552.238-72    Contractor's  Report  of  Orders 
Received. 

As  prescribed  in  538.203-71,  insert  the 
following  clause: 

Contnctor's  Report  of  OrdMS  Received  (XXX 
1980) 

(a)  Contractors  shall  furnish  quarteriy  tlie 
dollar  value  (rounded  to  the  nearest  wiiole 
dollar)  of  all  Covemment  agencies'  and 
Government  Contractor's  orders  received 
during  the  preceding  three-month  period  to 
include  any  partial  month.  A  separate  report 
for  each  National  Stock  Number  (NSN). 
Special  Item  Number  (SIN),  or  subitem  shall 
be  prepared  and  submitted,  unless  otherwise 
speciried.  on  GSA  Form  72A. 

(b)  The  report  is  due  in  the  office  specified 
below  or  specified  at  the  time  of  award  IS 
days  following  the  completion  of  the 
reporting  period  or  completion  of  the 
contract.  A  report  is  required  even  when  no 
billings  or  invoices  are  issued  or  no  orders 
are  received  during  the  reporting  period 

(c)  The  Government  reserves  the  right  to 
inspect  without  further  notice,  such  records 
of  the  Contractor  as  pertain  to  sales  under 
any  contract  resulting  from  this  solicitation. 
Willful  failure  or  refusal  to  furnish  the 
required  reporis,  or  falsification  thereof,  shall 
constitute  suHicient  cause  for  terminating  the 


contract  for  default  under  FAR  52.249-8. 

Default  [Fixed-Priced  Supply  and  Service), 
(d)  The  report  shall  be  forwarded  to  the 
following  address: 

General  Services  Administration 


(End  of  Clause) 

Alternate  I  (XXX  1989).  If  it  is  necessary  to 
identify  the  o^icial  re8pon8it>ie  for  preparing 
the  report,  the  contracting  officer  may  add  a 
paragraph  sub«tantially  the  same  as  tlie 
following  paragraph  (e)  to  tite  basic  daiise: 

(e)  Within days  of  contract  award,  the 

Contractor  shall  provide  to  the  Contracting 
Officer,  the  name,  title,  address,  and 
telephone  number  of  the  individual  who  will 
be  responsible  for  the  report 

Alternate  II  (XXX  1989).  When  the  clause  is 
used  in  IRMS  schedule  contracts.  sulMtitute  a 
paragraph  substantially  the  same  as  the 
following  paragraph  (a)  for  paragraph  (a)  of 
the  basic  clause: 

(a)  The  contractor  shall  furnish  quarterly 
the  dollar  value  (rounded  to  the  nearest 
whole  dollar]  of  orders  received  or  invoices 
issued  during  the  preceding  three-month 
period  to  include  any  partial  month.  A 
separate  report  for  each  Special  Item  Number 
(SIN)  shall  be  prepared  and  submitted,  unless 
otherwise  specified,  on  GSA  Form  72. 

Dated:  )anuary  4, 1988. 
Richanllf .  Hopf  m. 

Associate  Administrator  for  Acquisition 
Policy. 
|FR  Doc.  89-892  Filed  1-13-89:  8:45  am) 
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TNs  section  oH  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  nies  that  are  applicatXe  to  the 
public  NoMces  of  hearings  and 
inwMtigationa,  commrttee  meetings,  agency 
decisions  and  mlings,  delegations  01 
authonty,  Mktg  o(  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  va  exan^iies 
of  documents  appearing  in  this  sectioa 


ACTION 

Ageoqf  InfonnaMow  Co»<ctlon 
ActivftiM  OrdM- 0M8  R«vl«w 

AQENCr.  ACTION. 

action:  Information  collection  request 

under  review. 

SUMMARY:  This  notice  sets  forth  certain 
information  about  an  information 
collection  proposal  by  ACTION,  the 
Federal  Domestic  Volunteer  Agency. 

Background:  Under  the  Paperworic 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  Office  of  Management  and  Budget 
(OMB)  reviews  and  acts  upon  proposals 
to  collect  information  from  the  public  or 
to  impose  recordkeeping  requirements. 
ACTION  has  submitted  the  information 
collection  proposal  described  below  to 
OMB.  OMB  and  ACTION  will  consider 
comments  on  the  proposed  collection  of 
information  and  recordkeeping 
requirements.  Copies  of  the  proposed 
forms  and  supporting  documents 
(requests  for  clearance  (SF  83), 
supporting  statement  instructions, 
transmittal  letter,  and  other  documents] 
may  be  obtained  from  the  agency 
clearance  officer. 

Need  and  Use:  The  results  of  this 
evaluation  will  be  of  great  value  to 
ACTION  and  the  enUre  field  of  Federal 
agencies  involved  in  the  drug  education 
and  prevention  efforts  as  well  as  State 
and  local  agencies,  school  and  private 
organizations. 

The  results  will  also  be  useful  in 
determining  viable  roles  for  youth  in 
drug  prevention  activities. 

To  Obtain  Information  About  or  To 
Submit  Comments  on  This  Proposed 
Information  Collection.  Please  Contact 
Both: 

Melvin  B.  Beetle.  Qearance  Officer. 
ACTION.  Room  M-eOO.  806  Connecticut 
Ave..  NW.,  Washington.  DC  20525.  Tel. 
(202)  634-0321:  and  lames  Houser.  Desk 
Officer  for  ACTION.  Office  of 
Management  and  Budget.  New 
Executive  Office  BIdg..  Room  3002. 


Washington.  DC  20503,  Tel:  (202)  395- 
7316. 

Office  of  ACTION  issuing  the 
Proposal:  Office  of  the  Inspector 
General.  Program  Analysis  and 
Evaluation  Division. 

Title  of  Form:  Impact  Evaluation  Of 
The  Drug  Alliance  Program. 

Type  of  Request  and  Respondent's 
Obligation  to  Reply:  New/Response  is 
voluntary. 

General  Description  of  Respondents: 
Drug  Alliance  Project  Directors.  High 
School  and  College  Aged  Volunteers.  9- 
to-14  year  old  recipients. 

Estimated  Response  Burden:  Overall 
Figure  in  Burden  Hours— 4.554. 


NuntMrof 
respondents  by  gnxp 

Average 

burdOT 

nanmoaper 

retpunte 

Ffequenqr 
of  response 

35  proiect  dvectois 

1.360  volunwefB 

45 
30 

2 

2 

3.712  raopients 

20 

2 

group 

20 

2 

Dole:  lanuary  10. 1989. 

Melvin  E  Beetle. 

Clearance  Officer.  ACTION. 

|FR  Doc  89-«43  Filed  1-13-89:  8:4S 

am] 

atLUNQ  COOC  MtSO-lS-ll 

ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Working  Group  on  Modal  Rtites;  Public 
Mooting 


T.  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  notice  is  hereby  given  of  a  meeting 
of  the  Working  Group  on  Model  Rules  of 
the  Administrative  Conference  of  the 
United  States.  The  committee  will  meet 
as  part  of  an  ongoing  effort  to  develop 
model  rules  of  practice  and  procedure 
which  can  be  used  by  Federal  agencies 
in  formal  adjudications. 
date:  Monday,  January  23, 1989  at  12.-00 
p.m. 

Location:  Administrative  Conference 
of  the  United  States  Library.  2120  L 
Street  NW..  Suite  50a  Washington,  DC. 

Public  Participation:  Attendance  at 
the  committee  meeting  is  open  to  the 
pubhc.  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  in  advance  of  the  meeting.  The 


committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting.  Minutes  of  the 
meeting  will  be  available  upon  request 
PON  PUirrHER  INFOMMATION  CONTACT: 
Gary  J.  Edles,  202-254-7020. 
feffrey  S.  Lubbers. 
Research  Director. 
December  22. 1988. 

[FR  Doc.  89-1043  Filed  1-13-89:  8:45  amj 
aNJJNQ  COOC  siio-ei-M 


DEPARTMENT  OF  AGRICULTURE 

Forost  Service 

TImbor  Sale  Performance  and  Payment 
Bond  Forms 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  proposed  policy. 

summary:  This  proposal  would  revise 
the  payment  bond  form  (FS-6500-12) 
currently  being  used  on  Forest  Service 
timber  sale  contracts  and  create  a  new 
performance  bond  form  to  be  used  on 
timber  sale  contracts  in  lieu  of  the 
ciurent  form  (SF-25)  being  used.  This 
action  is  being  taken  because  of  the 
difficulty  the  Forest  Service  has  had 
collecting  amounts  owed  by  surety 
companies  on  bond  obligations 
following  default  and  subsequent 
nonpayment  of  damages  by  holders  of 
timber  sale  contracts.  This  action  is 
intended  to  encourage  surety  companies 
to  make  prompt  payment  of  bond 
obligations  covering  timber  sale 
contracts  which  are  defaulted  by  the 
contractor. 

DATE  Comments  must  be  received  in 
writing  by  March  20. 1989. 
ADDRESSES:  Send  written  comments  to 
F.  Dale  Robertson.  Chief  (6560).  Forest 
Service.  USDA.  P.O.  Box  96090, 
Washington,  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
Office  of  the  Director.  Fiscal  and  Public 
Safety  Staff.  Room  701-E.  1621  Kent 
Street.  Rosslyn.  VA.  22209.  between  the 
hours  of  8:30  a.m.  and  4:30  p.m. 
TOR  FURTHm  RyORMATlOW  CONTACT: 
Arnold  D.  Sartori,  Fiscal  and  Public 
Safety  Staff.  (703)  235-336a 
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su^rlcmentarv  ripormation: 

Background  and  Need  for  Pcdky 

National  Forest  Service  timber  is  sold 
to  private  purchasers  through 
competitive  bidding.  To  protect  the 
interests  of  the  Government  against 
resource  damage  or  financial  loss, 
successful  bidders  are  frequently 
required  to  furnish  bid,  payment  and 
performance  bonds  (36  CFR  223.34. 
223.35,  and  223.83).  Bonds  may  be 
secured  by  corporate  surety,  cash, 
certified  or  cashier  checks,  bank  drafts. 
Post  Office  money  orders,  assigned 
savings  accoimts  or  certificates  of 
deposit  negotiable  U.S.  Treasury 
obligations,  or  irrevocable  letters  of 
credit.  This  proposal  a^ects  only  bonds 
secured  by  corporate  surety. 

The  Forest  Service  has  had  difficulty 
in  the  past  few  years  collecting  amounts 
due  on  performance  bonds  secured  by 
corporate  surety  following  default  and 
subsequent  nonpayment  of  damages  by 
the  contractor  on  timber  sale  contracts. 
Performance  bond  amounts  are  set  by 
Forest  Service  policy.  Up  until  1986,  the 
maximum  performance  bond  amotmt 
that  could  be  required  on  a  single  timber 
sale  contract  was  $200,000.  In  1986.  the 
maximum  was  raised  to  $500,000.  Over 
1900  timber  sale  contracts  have 
defaulted  since  1982,  with  damages 
estimated  in  excess  of  $225  million.  In 
the  Pacific  Northwest  Region  alone, 
total  damages  on  defaulted  timber  sale 
contracts  has  exceeded  $200  milHon.  On 
these  contracts,  as  provided  by  the 
current  performance  bond,  the  Forest 
Service  has  billed  surety  comptmies  for 
a  little  over  $20  million  in  performance 
bond  guarantees.  As  of  fune  30, 1988, 
however,  the  Forest  Service  has  been 
able  to  collect  only  about  $5  million  of 
this  amount  voluntarily.  Another  $4 
million  was  recently  collected  through 
lengthy  negotiations  with  the  surety 
company.  Some  of  the  outstanding 
claims  against  surety  companies  have 
been  delinquent  for  more  than  four 
years. 

The  problem  seems  to  be  multi- 
faceted.  To  begin  with,  the  current 
performance  bond  form  (SF-25)  being 
used  for  timber  sale  contracts  does  not 
lend  itself  well  to  this  use.  It  was 
developed  by  the  General  Services 
Administration  (GSA)  in  response  to  the 
requirements  of  the  Miller  Act  (40  U.S.C 
270a-270f)  and  is  peculiar  to 
construction  contracts.  It  was  intended 
for  use  in  conjunction  with  the 
Government's  purchase  of  a  product  or 
service,  rather  than  for  the  sale  of  a 
product  by  the  Government  as  is  the 
case  in  the  sale  of  timber.  The  current 
performance  bond  form  is  unclear  as  to 
when  a  surety  company  actually 


becomes  liable  for  the  default  of  a 
contract  by  its  principal  and  exactly 
how  long  the  surety  company  has  to 
make  j;>ayment  Neither  the  current 
payment  bond  form  nor  the  performance 
bond  form  incorporate  requirements  of 
the  Debt  Collection  Act  of  1982  (31 
U.S.C.  3717),  which  specifies  that 
additional  charges  will  be  due  from 
surety,  i.e.  interest  penalties  and 
administrative  costs,  if  payment  is  not 
received  when  due. 

Surety  companies  defend  their  late 
payment,  or  nonpayment,  of  bond 
obligations  by  asserting  that  under  the 
laws  of  suretyship,  they  have  a  right  of 
the  same  defenses  as  the  principal  (the 
contractor]  in  the  case  of  default  by  the 
principal  on  a  contract.  Therefore,  they 
assert  that  if  payment  of  the  bond 
obligation  is  nxade  voluntarily  by  the 
surety  company,  in  spite  of  the  fact  that 
the  principal  is  contesting  the 
declaration  of  default,  and  against  the 
wishes  of  the  principal,  the  surety 
company  may  face  claims  by  its 
principal  of  interference  with 
contractual  relations,  domination,  bad 
faith,  etc.  Surety  companies  are 
concerned  that  if  these  claims  by  their 
principal  are  established,  they  could  be 
found  liable  to  their  principal  for 
compensatory  and  punitive  damages 
and  could  lose  their  rights  of 
indemnification  and  possibly 
subrogation.  Thus,  many  surety 
companies  do  not  feel  obligated  to  make 
payment  on  a  bond  guarantee  until  a 
judgment  is  rendered  against  their 
principal,  which  can  take  from  one  to 
five  years  or  more.  Also,  surety 
companies  do  not  want  to  lose  the 
interest  they  could  earn  on  their  funds 
over  this  period  of  time,  particularly  if  a 
judgment  is  ultimately  rendered  in  favor 
of  their  principal. 

The  Forest  Service  maintains  that 
surety  need  not  fear  the  loss  of  its  rights 
of  indemnification  or  subrogation  due  to 
prompt  payment  of  bond  guarantees. 
Surety  can  amend  its  indemnity 
agreement  with  the  principal  to  clarify 
the  circumstances  under  which  a  surety 
will  be  entitled  to  be  reimbursed  by  the 
principal  for  payments  made  to  the 
Forest  Service,  just  as  the  Forest  Service 
has  clarified  under  this  revised  bond 
form,  the  circumstances  under  which  the 
surety  will  become  liable.  Further,  any 
surety  that  is  concerned  about  the  loss 
of  entitlement  to  the  right  of  subrogation 
by  payment  of  the  full  amount  of  the 
debt  prior  to  judgment  can  condition  its 
payment  on  an  express  prior  agreement 
with  its  principal.  Moreover,  the  Forest 
Service  is  not  aware  of  any  legal 
authority  subjecting  a  surety  to 
compensatory  or  punitive  damages  for 


paying  a  claim  prior  to  judgment  where 
the  surety  has  confirmed  the  failure  of 
its  principal  to  perform  and  has 
complied  with  its  obligation  to  evaluate 
the  defenses  asserted  by  the  principal 
and  found  those  defenses  wanting.  To 
the  contrary,  the  weight  of  legal 
authority  appears  to  hold  that  the  surety 
does  have  the  right  and  the  duty,  to 
discharge  its  obligation  without  waiting 
to  be  sued  by  the  Forest  Service  and 
thus  it  is  hi^ly  unlikely  that  a  surety 
would  be  held  liable  for  exercising  this 
right  Further,  any  amounts  paid  to  the 
Forest  Service  under  the  bond  guarantee 
would  be  refunded  to  surety  if  its 
principal  appealed  the  default  and  a 
judgment  was  ultimately  rendered  in 
favor  of  its  principal.  Also,  the  Forest 
Service  would  consider  the  deposit  of 
negotiable  Treasury  securities  with  the 
Forest  Service  as  payment  by  surety  on 
a  bond  obligation.  Interest  earned  on  the 
securities  would  be  paid  to  the  surety, 
along  with  the  bond  forfeiture  amount 
mentioned  above,  if  the  surety's 
principal  prevailed  in  court.  'The  Forest 
Service  agrees  that  payment  on  a  bond 
guarantee  by  the  surety  will  not  be  used 
in  court  against  the  principal  as  an 
admission  of  liability  by  the  principal 
and  would  be  willing  to  so  state  this 
commitment  in  the  bond  form  if 
necessary. 

The  Forest  Service  has  found  that 
surety  companies,  in  many  cases,  do  not 
honor  their  bond  obligations  even  when 
a  petition  for  voluntary  or  involuntary 
bankruptcy  regarding  the  principal  has 
been  filed  under  liquidation  procedures 
of  Chapter  7  of  the  U.S.  Bankruptcy 
laws;  or  where,  under  reorganization 
procedures  of  Chapter  11  of  the  U.S. 
Bankruptcy  laws,  the  defaulted  contract 
has  been  rejected  by  the  court.  Surety 
companies  have  also  failed  to  honor 
their  bond  obligations  when  the 
principal  has  failed  to  maintain  its 
business  registration  as  required  by 
State  law;  or  when  the  principal 
otherwise  dissolves  and  discontinues 
regular  business  activities.  In  other 
cases,  sureties  have  refused  to  honor 
their  bond  obligations  on  the  basis  of  an 
appeal  of  the  default  or  damage  claim 
by  their  principal,  on  grounds  the  Forest 
Service  does  not  consider  to  be  bona 
fide.  Specifically,  surety  companies  have 
refused  to  pay  bond  obligations  on  such 
grounds  as:  (1)  The  commercial 
impracticability  ol  performance  based 
on  changes  in  markets  and  costs:  (2) 
unconscionability  and/or  mutual 
mistakes  relating  to  the  terms  and 
conditions  of  the  contract;  (3) 
disagreement  with  the  contract  clauses 
used  for  computing  damages;  or  (4) 
challenges  to  the  jurisdiction  of  the 
Agricultiire  Board  of  Contract  Appeals 
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or  the  U.S.  Claims  Court  on 
constitutional  grounds.  It  should  be 
noted  that  the  courts  have  upheld  the 
Forest  Service  position  that  some  of 
these  reasons  are  not  bona  fide  grounds 
for  appeal  When  a  default  is  clear,  e^g. 
when  the  contractor  fails  to  perform  for 
economic  reasons,  or  simply  does  not 
have  the  resources  to  perform  and  files 
for  chapter  7  bankruptcy,  the  Forest 
Service  does  not  beheve  it  should  have 
to  wait  one  to  five  years  or  more  to 
collect  the  security  on  these  defaulted 
contracts:  but  if  it  must,  then  interest 
from  the  date  the  first  demand  letter  is 
mailed  to  the  surety  company  will  be 
assessed,  in  accordance  with  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3717). 

Proposal 

This  proposal  would  eliminate  the  use 
of  Standard  Form  25  with  Forest  Service 
timber  sale  contracts,  and  create  a  new 
Forest  Service  performance  bond  form 
(FS-6500-11)  for  use  with  timber  sale 
contracts.  The  new  performance  bond 
form  would  clarify:  (1)  The  obligations 
of  a  surety  company  in  regard  to  what  is 
being  guaranteed,  (2)  when  payment 
would  be  due  from  a  surety  company  in 
case  of  default  of  the  contract  by  the 
principal,  and  (3)  what  additional 
charges  (i.e.  interest,  penalties,  and 
administrative  costs)  will  be  assessed  if 
payment  is  not  received  from  surety 
company  when  due.  It  would  also 
specify  what  grounds  for  dispute  the 
Forest  Service  would  consider 
insufTicient  to  suspend  collection 
activity  against  the  surety  company. 
This  proposal  would  also  revise  the 
payment  bond  form  (FS-ei500-12) 
currently  being  used  with  timber  sale 


contracts  to  include  provisions  on  the 
assessment  of  interest,  penalties  and 
administrative  costs  for  late  payment,  as 
required  by  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3717). 

The  proposed  forms  are  set  forth  at 
the  conclusion  of  this  docimient  as  they 
will  be  printed  for  use  with  timber  sale 
contracts. 


ControIUng  Paparwofk  Btudens  on  tiw 
Public 

The  proposed  performance  bond  form 
and  the  revision  of  the  payment  bond 
form  are  legal  ixutnunents  setting  forth 
terms  and  conditions  applicable  to 
bonding  and  are  necessary  to  execute 
the  obligations  of  a  surety  company. 
They  do  not  require  information 
collection  or  additional  paperwork  not 
already  approved  for  use.  Therefore,  the 
review  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507) 
and  implementing  regulations  at  5  CFR 
Part  1320  do  not  apply. 

Environmental  Impact 

Based  on  both  experience  and 
environmental  analysis,  this  proposed 
policy  will  have  no  significant  effect  on 
the  human  environment  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 

Regulatory  Impact 

This  proposed  policy  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12291  on  Federal 
Regulations.  It  has  been  determined  that 
this  is  not  a  major  rule.  This  policy  will 


not  have  an  effect  of  $100  million  or 
more  on  the  economy,  substantially 
increase  prices  or  costs  for  consumers, 
industry,  or  state  or  local  governments. 
nor  adversely  affect  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets.  In  short,  little  or  no 
effect  on  the  National  economy  will 
result  from  this  policy  since  it  will  not 
change  the  total  amount  owed  by  surety 
companies,  but  if  the  intended  effect  is 
realized,  this  policy  will  reduce  the  time 
required  to  collect  from  surety  and 
would  reduce  the  cost  for  both  industry 
and  government  associated  with  lengthy 
litigation. 

Moreover,  this  policy  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  and 
it  has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  policy  affects  primarily 
large  iiuurance/surety  corporations  and 
has  no  adverse  or  special  impacts  on 
small  businesses. 

Comments  Invited 

The  Forest  Service  invites  written 
comments  on  this  proposal.  The  agency 
will  analyze  and  consider  comments 
received  in  adopting  the  final  bond 
forms.  Notice  of  the  final  forms 
including  discussion  of  comments 
received,  will  be  published  in  the 
Federal  Register. 

Date:  January  9, 1989. 
Geofgs  M.  Laonaid. 

Associate  Chief. 

WUINO  COOC  S41»-11-4I 
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we.  the  Principal  and  Surety,  are  flraly  bound  to  the  United  Statea  of  toerlea  aetln*  throu«h  the 
Poraat  Service.  United  Statea  aepartnent  of  Atrlculture  (hereinafter  called  "the  Service')  In  the 
above  penal  a«ia.   Por  the  payMnt  of  thla  aaount  we  hind  ouraelvea.  our  helra.  eaeeutora. 
adalnlatratora.  succeaaora,  and  asslcnees.  Jointly  and  aeverally. 

The  Principal  baa  entered  Into  or  aaaused  the  contract  Identified  above  for  the  purchase  of  ttnber  on 

landa  ad.lnl.tered  by  the Satlonal  Porest.   This  bond  riarante.a  the  faithful 

pcrforMnce  and  fulfilment  of  the  teraa  and  condltlona  of  the  contract  Includlnc.  but  not  United 
to.  the  Prlnclpal-a  ald-polnt.  and/or  periodic  payMnt  obllcatlona. 

b.  comiTiom 


1) 


(1)  If  the  Principal  defaulta  In  the  perfornanee  of  the  term  and  condltlona  of  the  contract  by 
falUnc  to  nahe  tlnely  ald-polnt  or  periodic  payMnta.  2)  falUnc  to  eonpleta  all  contract 
re<|ulrenents  before  the  temlnatlen  date,  or  3)  glvlnt  cauae  to  the  Service  to  temlnate  the  contract 
for  breach,  the  Surety  ahall  be  obligated  to  nake  paynent  to  the  Service  for  anounta  killed  under 
this  kond.   The  Surety  further  afreea  that  Ita  okUcatloo  to  pay  anounta  killed  under  this  bond  shall 
ke  trltt*red  If:   1)  a  petition  for  voluntary  or  Involuntary  kankruptcy  retarding  the  Prlnicpal  is 
filed  under  Chapter  7.  or  Chapter  U  and  the  contract  has  not  keen  accepted  ky  the  court.  2)  the 
Principal  falls  to  nalntaln  Its  business  reglstrstlon  aa  required  by  state  law.  or  3)  the  Principal 
otherulse  dissolves  and  discontinues  regular  business  actlvltlea.   The  Surety  ahall  nake  ssld  paynent 
within  thirty  (30)  calender  days  after  the  Service  notlflea  the  Surety  by  written  denand  that  the 
Principal  haa  failed  to.  or  refuses  to.  pay  as  billed. 

(2)  If  the  Service  haa  not  received  Surety  paynent  within  thirty  (30)  calendar  daya  after  written 
denand.  the  Surety  ahall  payi 

(1)  Slnple  Interest  on  the  outstanding  denand  aMunt  at  the  Current  Value  of  Punda  Bate  published 
annually  by  the  Secretary  of  the  Treasury  In  the  Pederal  Reglater.  or  the  Pronpt  Paynent  Interest 
rate  established  by  the  Secretary  of  Treasury  under  section  12  of  the  Contrsct  Disputes  Act  of  1978. 
IMICIIKVBI  IS  ■lona.  ne  interest  shall  accrue  froa  the  date  the  Service  Issued  the  written  densnd 
to  the  Surety. 


(II) 


Adnlnlstratlve  costs  Incurred  by  the  Service  for  collection  of  the  SMMint  owed  by  the  Surety. 


(3)   If  the  Service  haa  not  received  Surety  paynent  by  the  end  of  ninety  (90)  calendar  days  after 
written  denand,  the  Surety  shall  pay  a  penalty  charge  of  al>  percent  (6t)  per  year  on  the  denand 
aaount.  Thla  charge  shall  be  In  addition  to  the  Intereat  charge  deacrlbed  In  paragraph  •.b.(2)  (1) 
and  ahall  accrue  fron  the  date  the  Service  laswed  the  written  denand  to  the  Surety. 

(*)  The  paynent  of  Intereat.  adalnlatratlve  coeta.  and  penaltlaa  la  la  addition  to  the  principle 
anount  due  and  If  necessary  to  sssess.  nsy  cauaa  total  liability  to  eaeeed  the  ststed  penal  sun  of 
the  bond. 
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(5)   Th«  Surtty  uy  eonttat  th«  fip«t  bllUnt  within  thirty  (30)  «ay«  afttr  rtctlpt  ■n4  provide  a 
datalltd  written  Juatlfleatlon  for  Ife  fallur*  to  pay.   Hcvarthaltaa.  pursuant  to  acctlon  8.(b) 
abovt.  tha  turaty  aay  n«t  cMitaat  any  billing  whtra:   (1)  a  patltloa  for  voluntary  or  Involuntary 
bankruptcy  rtaardlng  tht  Principal  has  b«cn  filed.  (2)  the  Principal  has  allowed  Ifs  state  business 
registrstlon  to  lapse,  or  (3)  the  Principal  has  ceased  to  conduet  regular  business.   If  the  Surety 
falls  to  pay  the  first  billing  or  file  a  Hotlea  of  Intent  to  Contest,  as  allowed  lit  this  section,  the 
billing  shall  reaaln  due  and  payable  and  subject  to  further  collection  action.  Including  Interest, 
adalnlstratlve  costs,  and  p«naltles.   The  Forest  Service  shall  suspend  further  collection  action,  but 
not  the  accrual  of  Interest.  If  the  Surety's  Justification  Indicates  to  the  satlafactlon  of  the 
forest  Service  that  a  bona  fide  dispute  exists  as  to  the  Principal's  liability,  and  that  the 
Principal  has  filed  an  appeal  of  the  Contracting  Officer's  decision  on  the  basis  of  this  dispute.   Mo 
appeal  will  be  considered  bona  fide  If  It  challenges  liability  based  on:   (1)  the  eoucrclal 
tapractlcablllty  of  perforaance  based  on  changes  In  aarkets  and  costs.  (2)  uneonselonability  and/or 
autual  Blstakes  relating  to  the  teraa  and  conditions  of  the  contract,  (3)  the  aethod  of  coaputlng 
daasges  as  set  forth  In  the  contract,  or  (»)  challenges,  on  constitutional  grownds.  to  the 
Jurisdiction  of  the  Agriculture  Soard  of  Contract  Appeals  or  tha  U.S.  Clalaa  C««rt. 

■BLiip  nam  oaiioATiMs  «n  cossirion 

The  above  obligations  and  condltlona  are  void  If  the  Principal  perforaa  and  fulfills  all  the 

undertaklnga,  covenants,  teras.  conditions,  and  agrceacnts  ofi   (1)  the  contract  during  the  original 

tera  of  the  contract  and  any  extensions  thereof  that  are  granted  by  the  Service,  with  or  without 

notice  to  the  Surety,  and  (2)  any  and  all  duly  authorised  aodlf Icat Ions  of  the  contract  that  are 
hereafter  aadc .   Notice  of  those  aodlfleatlons  to  the  Surety  Is  waived. 
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ceiniPicATt  as  to  cokporatb  primcipal 


10.  1. 


certify  that  I  aa  the 


sccrctsry 


of  the  corporation  naaed  as  principal  In  the  within  bond:   that 
who  signed  the  said  bond  on  behalf  of  the  principal,  was  then 


of  said 


corporation:   that  I  know  his/her  signature,  and  his/her  signature  thereto  Is  genuine;   end  that  said 
bond  was  duly  signed,  sealed  and  attested  for  and  in  behalf  of  said  corporation  by  authority  of  lt« 
governing  body. 

Corporate 
Seal 

COBPORATI  SURETT 


11.   Corporate  Surety 


(Naae  and  Business  Address  k   Zip  Code) 
by  


I 
I 

I      AfflB 

I   Corporate 
I     Seal 


(Signature) 


(Title) 


APPaOVAL  ST  USOA  -  POIBST  SBBVICB 


12.   Signature 


13.  Title 


1*.   Bate  Approved 
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winiBss 


IBSTIOCTIOm 


The  Principal  and  Surety  executed  thta  perforaaace  bond  and  afflxad  their  aaala  on  the  above  date. 
The  official  character  and  authority  of  the  person(s)  executing  th«  bond  for  a  corporate  Principal 
have  been  certified  by  the  secretary  or  assistant  secretary  of  the  corporation. 


1.  Use  this  fom  when  a  perforaance  bond  la  required  for  national  Forest  Systea  tiabcr  sale 
contracta. 

2.  Inaert  tba  full  legal  naae  and  business  address  of  the  Principal  in  block  3- 


9-a.   Individual  Prlactpnl 


(Witness) 


»b. 


kip 


(Wltnsss) 


(Witness) 


(Witness) 


9-c.   Corporata  Priaclpal 


(Signature) 


(Signature) 


PBIKIPAL 


aa  to  Signature 


(Principal) 


as  to  Signature 
aa  to  Signature 
as  to  Signature 


(Partner) 


(Partner) 


(Partner) 


(Title) 


(Title) 


(Seal) 


(Seal) 


(Seal) 


(Seal) 


I         Afrix 
I       Corporate 
I          Seal 
I 
J 


3.  An  authorised  person  shall  sign  ths  bond.   Any  person  signing  In  a  representative  capacity  (e.g.. 
an  attorney-in-fact)  aust  furnish  evidence  of  authority  If  that  representative  is  not  a  acaber  of  the 
fira,  partnerahip,  or  an  officer  of  the  corporation  Involved. 

a.  An  Individual  Principal  shall  sign  the  bond  above  the  word  "Priacipal"  in  block  9.  and  shall 
affix  an  adhesive  seal  if  executed  In  Maine.  Bew  Haapshlre.  or  any  other  Jurisdiction  requiring  adhesive 
seals.   The  Principal's  signature  ahall  be  witnessed  in  block  9  above  tha  word  "Witaesa". 

b.  If  the  Principal  la  a  partnerahip.  the  bond  aust  be  signed  by  all  partners  if  possible,  but  in 
any  event  by  at  least  one  partner  above  the  word  "Partner"  in  block  10.   Each  partner'a  aignature  shall 
be  witnessed  In  block  10  above  the  word  "Wltneae." 

c.  If  the  Principal  is  a  corporation,  the  corporata  seal  shall  be  affixed  above  the  word  "seal"  in 
block  11.   If  the  corporation  has  no  corporate  aeal.  Include  a  scroll  or  adhesive  seal  following  the 
corporate  naae.   Tht  secretary  or  aaalstant  secretary  of  the  corporation  shall  certify  to  the  official  - 
character  and  authority  of  the  person  or  persona  signing  the  bond  for  a  corporate  Principal  in  block  12. 

4.  Corporations  sxecutlng  the  bond  as  Surety  aust  sppear  on  the  aost  current  Dcpartaent  of  the 
Treasury  Circular  570  list  of  approved  sureties  and  aust  act  within  the  liaitatlona  listed  therein.   The 
Bond  Nuaber  entered  in  block  1  shall  be  assigned  by  the  Surety. 


11 


5-   Corporatlona  executing  the  bond  as  Surety  shall  affix  their  corporate  seal  above  the  word  "seal* 
In  block  13.   If  the  corporation  has  no  corporate  sesl.  Include  a  scroll  or  adhesive  seal  following  the 
corporate  naae. 

12 
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± 


i    >.    ••(•   Bo«4   Ka*cutc4 


I 


± 


3.  PrlMlMl  (»a-..   tualn...  A44r«aa  «  ZIP  Coda)  |   ».  •«,.»,  <«,«.   Suainaaa  Addra.a  t  ZIP  Cod.) 

I 
I 
I  . 

J 


5.  Pa«al  •«■  or  »mm4   (Kipraaa  la  Werda  and  Pifuraa) 


4.  Coatract  Mo. 


L 


I   7>  Cwitraat  Bata 


•  .a.     MLIOATIom 


Wa.   h.  Prtneipal  and  .«r.„.  .,a  fl«l,  boyad  f  tha  U-lt.d  ttafa  of  Aaarl.a  aetln,  through  th.  Por.at 
•arvl...  unlt.d  St. t.a  OaMrtaaat  of  A.rleuUura  (h.r.laaftar  e.llad  "th.  Mrviea")  i.  tha  abov.  p.nal 
^-.   Por  ,h.  M,..„t  Of  thla  aaouat.  -a  Had  ..raalvaa.  o-r  halra.  a.ac-tora.  ad.iniatratora.  .-.e.a.ora. 
•ad  aaalgnaaa.  Jointly  and  aavarally.  •••«ra. 

Tha  PrlaclMX  haa  ant.r.d  into  or  aaayaad  tha  aoatraet  Idantlfiad  aho^a  for  tha  p»,.h.aa  of  tl n 

Mr-ant  bond  eov.rin,  ..id  .ontr.et.  thla  bond  alao  eo^ar.  all  tlabar  «.t  but  not  paid  for.  undar  aaid 
contract,  prior  to  tha  aforaaantlonad  parlod. 

b.  coniTion 

IILIWI]   '';"';"»/•"•  ""   -'  '•••-  »•  -"•  -r  Mpaaat.  tha  ..rat,  ah.M  .aba  payaant  with.* 
rallad  to  aaba  any  raqulrad  payaant. 

(2)   If  tha  ..rvlea  haa  aot  ra.alvad  payaant  fro.  tha  turat,  within  thirty  (30)  .alaadar  d.ya  aft.r 
wrlttaa  daaand.  tha  turaty  ahati  payt  #  -n-r 

<i>  •lapla  intaraat  o«  tha  outat«.di..  da-«.d  a«.uat  at  tha  Currant  Valu.  of  Puada  Mta  publlah.d 

11^^  t.  I     ••"•»•''  •'  »"•  "—-nr  -Mar  aaeti^i  i2  of  tha  Coatr.ct  Dlaput.a  Act  of  1978. 
Micm.  I.  .ie«».  mt.raat  ah.il  aa.rua  fro.  tha  data  tha  tar^Ua  laauaa  tha  -rlttaa  d.aand  to  Sur.ty. 

<11)  Adamiatrativa  ...t.  i.curr.d  by  tha  •ar.l.a  for  tha  ..llaeti«.  of  tha  ..ouat  o«ad  by  th.  .urcty. 

fro.  tha  data  tha  tarvica  iaauaa  tha  urittaa  daaaad  to  tha  taraty. 

4u.   .I!IM"^"*  "  *"**'•"•  •*■'"'•»'•"''•  «•"•  -*  Maaitia.  1.  la  addltioa  to  tha  prlnclpi.  ..„„„ 
"  " '  ' -'  '•-"  »•  »"•»  »i."»«ty  a.ca.dln,  th.  atat.d  p.n.l  .u.  of  thl.  bind. 

••    ULicp  nam  MLieATiom  un  eomiriora 

iii-T;urioru:;;:r'"'t""!'""'  "•  '^^ "  *-  "*"•*'•*  -"•' "-»'  ^^-*  »• » »«•  •'  «- 

::r;;;;;;  r;:;:;r:;.::; "•"  ^•-* '--"''  --•  —  -  -  -  •<>—".  «- 
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d.   TBHUBATIOH 


(1)  Thl.  bond  aay  be  t.rainat.d  by  th.  Principal  or  th.  Sur.ty  at  any  tiac.   Such  tcraination  to  be 
.ff.etlv.  thirty  (30)  eal.ndar  day.  after  th.  Srrvlr.  r."*!*..  written  notice  of  teraination  froa  the 
Principal  or  th.  Sur.tv:  or  ^ 

(2)  Thl.  bond  aay  b.  t.rainat.d  by  the  Sur.ty  after  receiving  th.  S.rvice*.  deaand  for  payacnt  under  this 
bond.   Such  t.ralnation  ahall  b.  cff.ctlvc  tea  (10)  eal.ndar  day.  aft.r  the  Service  receive,  written 
notice  of  taraination  froa  th.  Sur.ty. 

(3)  T.ralnation  of  thla  bond  undar  thla  aaetion  r.li.ve.  th.  Principal  or  the  Surety  only  of  any 
liability  arising  after  th.  .ff.etlv.  data  of  t.ralnation  and  do.,  not  relieve  the  Principal  or  Surety  of 
obllgationa  arialng  during  th.  period  in  which  th.  bond  ia  ia  .ff.et. 

a.   VITMISS 

Th.  Principal  and  Surety  executed  thla  payaent  bond  and  affisad  th.lr  aeal.  on  the  above  date.   The 
official  character  and  authority  of  the  pcraon(a)  executing  the  boad  for  a  corporate  Principal  have  been 
certified  by  th.  ..cretary  or  a.aistant  secretary  cf  the  corporation. 


> 

PliaCIFAL 

"  < 

9. a. 

Individual  Principal 

as  to  Signature 

(Witness) 

(Principal ) 

(Seal) 

9-b.   Pattaarahlp 


(Witness) 


(Witness) 


aa  to  Signature 
as  to  Signatur. 
aa  to  Signature 


(Partner)    (Seal) 


(Partner)    (Seal) 


(Witness) 


(Partner)    (Seal) 


9.e.   Corporate  Priacipal 


(Signature) 


(Title) 


Affix 
Corporate 
Seal 


(Signature) 


(Title) 


CBBTIPICATI  AS  TO  CO«PO«ATI  PSIKIPAL 


10.   I. 


certify  that  I  aa  th. 


corporation  naaed  aa  principal  in  tha  within  bond:  that 


secretary  of  the 
who  signed  the 


said  bpnd  on  behalf  of  tha  principal,  waa  then  of  said  corporation: 

that  I  know  hia/har  aignatura,  and  hia/her  aignatura  thereto  la  genuine:  and  that  said  bond  was  duly 
signed,  acalcd.  and  att.ated  for  and  in  behalf  of  aaid  corporation  by  authority  of  Ita  governing  body. 


Corporate 
Seal 


COIPOIATl  SUaBTT 


11.   Corporate  Surety 


(Nana.  Bualnaaa  Addrea.  and  ZIP  Code) 

"y  ■ 


I 

I  Affix 

I         Corporate 

I  Seal 

I 


(Signature) 

(Title) 

1 

> 

-  poagST  simriCB 

< 

12. 

•Igaatara 

1  13. 

1 
1 

Tltia 

1  »•• 
1 

1 

•ate  Approved 
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IMIRUCTIOn 

1.   U«*  this  f«r«  mitfi  •  payMut  »o«4  1«  r«4ulr««  for  •  RatloMl  P«r««t  ty«t««  tiabar  ••!•  eontraet. 
a.   Inatrt  th«  full  lc«al  n«a«  and  buatnaaa  addrtsa  of  tha  Principal  In  block  3. 

3-  *»  authorl.ad  paraon  ahall  algn  tha  bond.  Any  paraon  atcninc  In  a  rcpraaantatlva  capacity  (,.,..  an 
attorney-in-fact)  Miat  furnlah  avldanca  of  authority  If  that  rapraaentatlva  la  net  •  aaaibar  of  tha  fim. 
partnaraMp.  or  an  officer  of  tha  corporation  Involved. 

a.   «n  IndivldiMl  Principal  ahall  air*  tha  bond  abova  tha  «ord  "Principal-  in  block  9.  and  ahall  affl.  an 
advaalva  aaal  If  a.ac.tad  In  aaina.  Ha.  Nanpahira.  or  any  othar  Jurladletlon  ra^ulrln.  adhaalva  aaala.   Th. 
Prlnclpal'a  alfnatura  ahall  b«  wltnaaaad  In  bloak  9  abova  tha  word  -Wltnaaa." 

».   If  tha  Prlnalpal  la  a  partnarahlp.  tha  bond  aaat  ba  alr>ad  by  all  partnara  if  poaaibla.  but  In  any 
avant  by  at  laaat  ana  partner  above  the  iNtrd  "Partner-  in  block  10.   lack  partner'a  aifnature  ahall  ba 
witneaaed  In  block  10  obovo  tha  Mrd  -Wltnaaa.- 

«.  If  tha  Prlnalpal  la  •  corporation,  tha  corporate  aaal  ahall  ba  afflaad  abova  the  Mtrd  "aaal"  in  block 
tl.   If  the  corporation  haa  no  corporate  aaal.  include  a  acroll  or  adhaalva  aaal  foUowinc  tha  corporate 
naae.  Tha  aecratary  or  aa.latant  aacratary  of  tha  corporation  ahall  certify  to  tha  official  character  and 
authority  of  the  peraon  or  peraona  aifnlnt  the  bond  for  a  corporate  Principal  in  block  IJ. 

*.   Corporatlona  e.eeutin.  the  bond  a.  Surety  ..at  appear  on  th.  .oat  current  Departaant  of  tha  Tr.a.ury 
Circular  $70  Hat  of  approved  aur.tlea  and  auat  act  .ithin  the  ll.ltatlona  Hated  therein.   The  Bond  Hu.bcr 
entered  in  block  1  ahall  ba  aaaicnad  by  the  Surety. 

5.   Corporatlona  e.eeutin,  the  bond  aa  Surety  ahall  affl,  their  corporate  aaal  above  the  word  "a.al"  in  block 

13.   If  tha  corporation  haa  no  corporate  aeal.  include  a  acroll  or  adh.alva  aaal  followln,  the  corporate  na.e. 
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|FR  Doc.  80-1017  Filed  1-13-se;  6:45  am) 
siuMa  cooc  Mia-it-c 


SoH  Conservation  Service 
Suiphur  Creek  Watershed,  TX 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy  act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650):  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Sulphur  Creek 
Watershed;  Bee,  Karnes  and  Live  Oak 
Counties,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT 

Harry  W.  Oneth,  State  Conservationist, 
Soil  Conservation  Service,  101  South 
Main,  Temple,  Texas,  76501.  telephone 
(817)  774-1214. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  to 
conserve  water,  improve  water  quality, 
reduce  sediment  damage,  assure  the 
capability  to  sustain  long-term 
agricultural  productive  capacity,  and 
improve  social  well-being  of  area 
residents.  The  plan  consists  of  an 
accelerated  land  treatment  program  that 
provides  fmancial  and  technical 
assistance  to  apply  conservation 
practices  on  cropland  and  rangeland. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Elasic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 


taken  until  30  days  after  the  date  of  this 

publication  in  the  Federal  Register. 

January  5, 1980. 

Hairy  W.  Oneth. 

State  Conservationist 

(PR  Doc.  8»-«23  Filed  1-13-89:  a-45  am] 

SNJJNO  cooc  3410-1*-H 

COMMISSION  ON  CIVIL  RIGHTS 

Maine  Advisory  Committee;  Agenda 
and  Notice  of  Putrtic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maine  Advisory 
Committee  to  the  Commission  will 
convene  at  4:00  p.m.  and  adjourn  at  8:00 
p.m.  on  January  11. 1989,  at  12  6th  Ave.. 
Augusta.  ME  04333.  The  purpose  of  the 
meeting  is  1)  to  receive  a  briefing  on  the 
Eastern  Regional  Conference  of  SAC 
chairs,  and  2)  to  plan  a  community 
forum  on  "Race-  and  national  origin- 
motivated  bigotry  and  violence"  to  be 
held  in  April  1989. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  committee,  should  contact 
Committee  Chairperson  Grayce  E. 
Studley,  (207/874-8135)  or  John  I. 
Binkley,  Director  of  the  Eastern  Regional 
Division  of  the  Commission  at  (202/523- 
5264  or  TDD  202/376-8117).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  December  16. 
1988. 

Melvin  L.  Jenldns,  ' 

A  cting  Staff  Director. 

Note:  The  Civil  Rights  Commission  mailed 
this  document  to  the  Office  of  the  Federal 
Register.  Decemtier  21. 1988.  The  Office  of  the 
Federal  Register  received  this  document 
January  11. 1989. 
(PR  Doc.  89-1092  Filed  1-13-89;  8:45  am) 

8ILUNG  CODE  633S-01-M 

Pennsylvania  Advisory  Committee; 
Postponement  of  Put>lic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  On  Civil  Rights, 
that  a  meeting  of  the  Pennsylvania 
Advisory  Committee  to  the  Commission 
which  was  to  have  been  convened  at 
1:00  p.m.  and  adjourned  at  4:00  p.m.  on 
December  1, 1988,  in  Room  317  of  the 


U.S.  Customs  House,  2  Chestnut  Street, 
Philadephia.  PA,  is  postponed  until 
January  12. 1989. 

The  original  notice  for  the  December 
1, 1988,  meeting  was  published  at  53  FR 
45312  (Novem^r  9. 1988).  The  new  date 
for  the  meeting  is  January  12, 1989.  and 
the  location  will  be  Court  Room  300, 
U.S.  Customs  House,  2  Chestnut  Street. 
Hiiladelphia.  The  business  segment  of 
the  meeting  will  begin  with  remarks  by 
Commission  Vice  Chairman  Murray 
Friedman  at  IKX)  p.m..  and  a  forum  on 
the  State's  law  requiring  the  collection 
of  data  on  bias-related  incidents  will 
begin  about  2.-00  p.m. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Susan  M.  Wachter,  (215/ 
898-6355)  or  John  I.  Binkley,  Director  of 
the  Eastern  Regional  Division  of  the 
Commission  at  (202/523-5264  or  TDD 
202/376-8117).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  December  16. 
1988. 

Melvin  L.  Jenldns, 
A  cting  Staff  Director. 

Note.  The  Civil  Rights  Commission  mailed 
this  document  to  the  oflice  of  the  Federal 
Register  December  21. 1988.  The  office  of  the 
Federal  Register  received  this  document 
January  11. 1989. 
|FR  Doc.  89-1093  Filed  1-13-89:  8:45  am) 

BILUNGCOOE  633S-01-II 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

(Order  No.  4181 

Resolution  and  Order  Approving  tf>e 
Application  of  tt>e  Virginia  Port 
Auttiority  for  a  Foreign-Trade  Sutnone 
at  tt)e  Stihl  Plant  in  Virginia  Beach.  VA 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  81a-dlu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 
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After  consideration  of  the  application  of 
the  Virginia  Port  Authority,  grantee  of  FTZ 
20.  nied  with  the  Foreign-Trade  Zones  Board 
(the  Board)  on  February  Z7. 1987,  requesting 
special-purpose  subxone  status  for  the  chain 
saw  and  power  tool  manufacturing  plant  of 
Slihl.  inc.  in  Virginia  Beach.  Virginia, 
adjacent  to  the  Norfolk-Newport  News 
Customs  port  of  entry,  the  Board.  Tinding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act.  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest,  provided 
approval  is  subject  to  the  condition  that  Stihl 
be  required  to  elect  privileged  foreign  status 
with  respect  to  all  foreign  merchandise 
admitted  to  the  subxone  for  the  manufactur* 
of  chain  saws,  approves  the  application, 
subject  to  the  foregoing  condition. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Older. 

WHEREAS,  by  an  act  of  Congress 
approved  June  18, 1934.  an  Act  'To 
provide  for  the  establishment  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  8l8-Slu)(the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  Jurisdiction  of 
the  United  States: 

WHEREAS,  the  Board's  regulations 
(15  CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  signiRcant  public  beneflt 
will  result: 

WHEREAS,  the  Virginia  Port 
Authority,  grantee  of  Foreign-Trade 
Zone  20,  has  made  application  (Hied 
February  27, 1987.  FTZ  Docket  3-87.  52 
FR  9514).  in  due  and  proper  form  to  the 
Board  for  authority  to  estabUsh  a 
special-purpose  subzone  at  the  chain 
saw  and  power  tool  manufacturing  plant 
of  Stihl.  Inc.  (Stihi),  located  in  Virginia 
Beach.  Virginia: 

WHEREAS,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

WHEREAS,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  is  given 
subject  to  the  condition  in  the  resolution 
accompanying  this  action; 

NOW.  THEREFORE,  in  accordance 
with  the  apphcation  filed  February  27, 
1987.  the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  Slihl 
plant,  designated  on  the  records  of  the 


Board  as  Foreign-Trade  Subzone  No. 
20A  at  the  location  mentioned  above 
and  more  particularly  described  on  the 
maps  and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  regulations,  the  condition 
in  the  resolution  accompanying  this 
action,  and  to  the  following  express 
conditions  and  limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
federal,  state,  and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  Uable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

IN  WITNESS  WHEREOF,  the  Foreign- 
Trade  Zones  Board  and  has  caused  its 
name  to  be  signed  and  its  seal  to  be 
affixed  hereto  by  its  Chairman  and 
Executive  Officer  at  Washington,  DC 
this  5th  day  of  January,  1989,  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zones  Board. 
|an  W.  Mares. 

Assistant  Secretary  of  Commerce  for  Import 

Administration  Chairman,  Committee  of 

Alternates. 

|FR  Doc.  89-1003  Filed  1-13-89:  8:45  am) 

MLLMQCOOC  M10-0S-M 


International  Trade  Administration 

(A-583-008] 

Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  TaNran; 
Amendment  to  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AOENCV:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  review. 


summary:  On  October  20, 1968.  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Taiwan.  The  review  covered 
the  period  May  1, 1985  through  April  30. 
1986.  That  notice  incorrectly  gave  zero 
percent  as  the  margin  for  Far  East 
Machinery  Co..  Ltd.  The  correct  margin 
for  Far  East  Machinery  Co.,  Ltd..  is  0.2 
percent. 

EFrecnvi  date:  January  17, 1989. 

FOR  FURTNEII  INFORMATION  CONTACT 
Maura  Kim  or  Laurie  A.  Lucksinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  telephone:  (202)  377-1130. 

SUFPLEMCNTARY  MFORMATION: 
Background 

On  October  20. 1988,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
41218)  the  final  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Taiwan  (49  FR  19369,  May  7, 
1984).  After  publication  of  our  final 
results  we  received  comments  from  the 
petitioner  alleging  certain  errors.  In 
addition,  we  found  another  error. 

For  three  companies.  Far  East 
Machinery  Co.,  Ltd.  ( "FEMCO").  Yieh 
Hsing,  and  Kao  Hsing  Chang,  we  did  not 
properly  account  for  scrap  in  the 
computer  program  when  we  calculated 
the  duty  drawback  amount  for  each 
sale.  We  have  corrected  that  error. 
Another  computer  programming  error 
resulted  in  failure  to  divide  total  duty 
drawback  received  for  each  company's 
total  U.S.  sales  by  the  number  of  units 
sold.  This  resulted  in  an  overstatement 
of  drawback.  In  addition,  we  removed 
an  incorrect  exchange  rate  calculation 
from  the  ocean  freight  expense 
calculation  for  Yieh  Hsing. 

Amended  Final  Results  of  the  Review 

The  Department  has  corrected  the 
errors  and  amended  the  final  results  for 
one  company.  The  amended  margin  for 
FEMCO  is  0.2  percent.  Since  the  margin 
for  this  firm  is  less  than  0.5  percent  and. 
therefore,  de  minimis  for  cash  deposit 
purposes,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties  for  FEMCO.  For  the 
other  companies  the  results  were 
unaffected  because  no  margins  existed 
before  or  after  the  corrections. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
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entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

This  amendment  to  final  results  of 
antidumping  duty  administrative  review 
notice  is  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1675  (aHl)).  and 
i  353.53a  of  the  Commerce  Regulations 
(19  CFR  353.53a). 

Date:  January  la  1969. 

las  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  89-1004  Filed  1-17-89:  8:45  am) 

BNJJNOCOOC  3S10-DS-M 


[A-42S-037] 

DrycieaninQ  Machinery  From  West 
Germany;  Termination  of  Antidumping 
Duty  Administrative  Review 

AOCNCv:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  termination  of 
antidumping  duty  administrative  review. 

summary;  On  December  15. 1987.  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumping  finding  on  drj'cleaning 
machinery  from  West  Germany.  The 
Department  has  now  determined  to 
terminate  that  review. 

Background: 

On  December  15. 1987.  the 
Department  of  Commerce  published  a 
notice  of  initiation  of  administrative 
review  of  the  antidumping  finding  on 
drycleaning  machinery  from  West 
Germany  (52  FR  47617).  That  notice 
stated  that  we  would  review  Seco 
Maschinenbau  &  Co.  GmbH  ("Seco")  for 
the  period  November  1. 1986  through 
October  31. 1987.  Seco  subsequently 
withdrew  its  request  for  review  on  July 
7. 1988.  As  a  result,  the  Department  has 
determined  to  terminate  the  review. 

EFFECTIVE  DATE:  January  17. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  N.  DuBois  or  Phyllis  Derrick, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230,  telephone:  (202)  377-8312/ 
2923. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  in  accordance  with  section 
7Sl(a)(l)  of  the  Tariff  Act  (19  U.S.C. 


ie75(a)(l))  and  S  353.53a  of  the 
Conunerce  Regulations  (19  CFR  353.53a). 
Jan  W.  Mans. 

Assistant  Secretary  for  Import 
Administration. 

Date:  January  10, 1969. 
(FR  Doc  89-1005  Filed  1-17-89;  &-45  amj 

MUMQCOOe  XM-OS-M 


(A-4S4-«01;  A-419-M1] 

Postponement  of  Put>lic  Hearings: 
Antidumping  Duty  Investigations  on 
Electrolytic  Manf^nese  Dioxide  From 
Greece  and  Ireland 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 


(C-201-402] 


;  This  notice  informs  the  public 
that  the  Office  of  Antidumping 
Compliance  has  postponed  the  hearings 
on  the  antidumping  duty  investigations 
on  electrolytic  manganese  dioxide  from 
Greece  and  Ireland. 
EFFECTIVE  DATE:  January  17, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Anne  D'Alauro  or  Holly  Kuga,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  &  Constitution  Avenue 
NW..  Washington.  DC  20230;  telephone 
(202)  377-2923/4733. 
SUPPLEMENTARY  INFORMATION:  On 
December  20. 1988.  we  published  in  the 
Federal  Register  (53  FR  51129)  notices  of 
postponement  of  our  final  antidumping 
duty  determinations  on  electrolytic 
manganese  dioxide  from  Greece  and 
Ireland.  These  notices  also  stated  that 
the  public  hearings  were  to  be  held  on 
January  17. 1989. 

At  the  request  of  the  petitioners,  the 
pubhc  hearings  on  these  antidumping 
duty  investigations  have  been 
postponed  until  January  23. 1989.  The 
hearing  on  the  investigation  of 
electrolytic  manganese  dioxide  from 
Greece  will  begin  at  1:30  p.m.  in  room 
1414.  U.S.  Department  of  Commerce, 
14th  &  Constitution  Avenue  NW., 
Washington.  DC  20230.  The  hearing  on 
the  Irish  investigation  will  follow 
immediately  thereafter.  Prehearing 
briefs  are  due  to  the  Assistant  Secretary 
by  January  17. 1989. 

This  notice  is  published  pursuant  to  section 
774(b)  of  the  act. 
January  10. 1968. 
fan  W.  Mans, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  89-1006  Filed  1-13-89:  8:45  am) 
MLUNS  COOC  S*10'«a-M 


;  Preliminary  Results 


Ume  From  Mexico;  I 

or  cnangea  urcumsiancos 

CountervaHng  Duty  Administrative 

Review 

AOENCT  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
changed  circumstances  countervailing 
duty  administrative  review. 


;  The  Department  of 
Commerce  has  conducted  a  changed 
circumstances  administrative  review  of 
the  countervailing  duty  order  on  lime 
from  Mexico.  We  preliminarily 
determine  that,  following  the  sale  of 
Sonocal  to  Bomint^a.  bounties  or 
grants  previously  received  by  Sonocal 
do  not  provide  benefits  to  Bomintzha. 
We  also  preliminarily  determine  that  the 
deposit  rate  of  estimated  countervailing 
duties  for  Bomintzha  is  the  "all  other" 
rate  currently  in  effect  of  1.21  percent  ad 
valorem.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

effective  date:  January  17. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  McGarr  or  Bernard  Carreau.  Office 
of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11. 1984.  the 
Department  of  Commerce  ("the 
Department")  pubhshed  in  the  Federal 
Register  (49  FR  35672)  a  notice  of  fmal 
affirmative  countervailing  duty 
determination  and  countervailing  duty 
order  on  lime  from  Mexico.  The  order, 
which  excluded  seven  firms,  established 
rates  of  cash  deposit  of  estimated 
countervailing  duties  of  55.89  percent  for 
one  firm.  Sonocal.  and  1.21  percent  for 
all  other  firms.  These  rates  are  still 
applicable. 

On  July  21. 198a  the  Government  of 
Mexico  requested  a  changed 
circumstances  administrative  review  of 
this  order  in  accordance  with  section 
751(b)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Act").  The  Government  of  Mexico 
requested  the  Department  to  examine 
the  purchase  of  Sonocal  by  Bomintzha 
("Sociedad  Cooperative  E.E.R.R. 
Bomintzha.  S.C.L")  and  to  determine 
whether  the  transaction  was  at  "arm's 
length."  thereby  permitting  the 
Department  to  apply  to  Bomintzha  the 
"all  other"  rate  for  purposes  of  cash 
deposit  of  estimated  countervailing 
duties. 
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On  August  2, 1988.  the  Department 
published  in  the  Federal  Register  (53  FR 
29076)  a  notice  of  initiation  of  changed 
circumstances  administrative  review  of 
the  countervailing  duty  order  on  lime 
from  Mexico.  We  stated  that,  in  this 
review,  we  would  determine  whether  an 
actual  sale  took  place  and  whether 
bounties  or  grants  received  by  Sonocal 
continued  to  provide  benefits  to 
Bomintzha.  We  further  stated  that  the 
review  would  be  conducted  to 
determine  whether  the  rate  of  cash 
deposit  of  estimated  countervailing 
duties  for  exports  by  Bomintzha  should 
be  changed  to  the  "all  other"  rate. 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customers  Cooperation  council, 
has  developed  a  system  or  tariff 
classi^cation  based  on  the  international 
harmonized  system  of  customs 
nomenclature.  On  January  1, 1989.  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS)  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  this  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numberfs). 

Imports  covered  by  this  review  are 
shipments  from  Mexico  by  Bomintzha  of 
calcium  oxide  (CaO),  commonly  called 
quiddime  or  Ume.  and  calcium 
hydroxide  (Ca(OH)i).  commonly  called 
hydrated  lime  or  hydrate.  These 
products  are  currently  classifiable  under 
HTS  item  numbers  2520.2aoa  2522.10.00 
and  2522.30 JX). 

Analysis  of  tfa*  Transactioa 

On  September  2. 1986.  Bomintzha 
signed  a  contract  for  the  purchase  of 
Sonocal.  The  co-signers  included  a 
commercial  bank  acting  as  the 
government's  agent  for  the  sale,  and  the 
various  government  entities  that 
together  owned  all  of  Sonocal's  shares. 
In  purchasing  100  percent  of  Sonocal's 
shares,  Bomintzha  acquired  all  of 
Sonocal's  assets  and  liabihties  with  the 
exception  of  Sonocal's  bank  debt,  which 
was  assumed  by  the  Government  of 
Mexico. 

The  sale  of  Sonocal  took  place  under 
the  auspices  of  a  program,  begun  by  the 
Mexican  government  in  1963,  for 
rationalizing  the  parastatal  sector  and 
privatizing  parastatal  companies  in 
nonpriority  sectors.  (A  parastatal 
company  is  one  that  is  owned  in  whole 
or  in  part  by  the  government.)  As  part  of 
this  program,  numerous  parastatal 
companies  were  liquidated,  merged, 
terminated  or  sold.  For  each  comf>any  to 


be  sold,  the  government  appointed  a 
major  bank  as  its  agent  for  conducting 
the  sale.  The  agent  was  charged  with 
undertaking  studies  to  evaluate  the 
company  in  preparation  for  its  sale, 
announcing  the  sale  in  the  media, 
preparing  a  timetable  for  the  receipt  of 
bids,  and  defining  the  terms  and 
arrangements  for  the  sale.  In  conducting 
the  sale,  the  agent,  who  received  a 
commission  based  on  the  sales  price, 
was  to  consider  the  various  goals  of 
privatization,  among  them  ensuring  the 
economic  viability  of  the  company  and 
preserving  productive  capacity  and 
employment.  Agents  were  expected  to 
seek  the  best  conditions  of  sale  for  the 
government  but  at  the  same  time,  were 
authorized  to  be  pragmatic  and  flexible. 
The  assumption  of  bank  debt,  where 
conditions  warranted,  was  one  of  the 
procedures  authorized  by  the 
governmental  committee  overseeing  the 
sale  of  parastatals. 

On  January  20. 1986.  a  public  notice 
appeared  in  newspapers  nationwide 
that  Sonocal,  along  with  other 
parastatals.  was  for  sale.  The  notice 
announced  that  interested  parties  were 
to  contact  the  designated  agent  for  more 
information.  Prospective  buyers  were 
able  to  obtain  the  independent 
appraisaU  of  Sonocal's  physical  assets, 
a  valuation  of  its  land,  geological  studies 
of  Sonocal's  limestone  deposits,  and 
Sonocal's  fmancial  statements  from  the 
government's  designated  agent 

Before  making  its  bid.  Bomintzha 
made  an  on-site  inspection  of  the 
Sonocal  plant  and  its  limestone 
deposits.  As  part  of  its  bid.  Bomintzha 
submitted  its  own  fmancial  statements, 
statements  of  financial  condition  and 
financial  forecasts,  along  with  relevant 
information  on  its  experience  and  future 
plans. 

The  agent  accepted  Bomintzha's  bid 
and  recommended  the  bid  for  approval 
to  the  governmental  committee 
overseeing  the  sale  of  parastatals.  On 
May  15, 1986,  in  a  letter  to  the  agent  the 
committee  stated  that  it  had  determined, 
following  a  financial  analysis  of  Sonocal 
as  well  as  the  various  bids  to  buy  it,  that 
selling  Sonocal  to  Bomintzha  assured 
the  best  conditions  for  the  government 
and  that  the  government  would  assume 
Sonocal's  bank  debt 

In  analyzing  the  sale  of  Sonocal  to 
Bomintzha.  we  stated  in  our  initiation  of 
this  changed  circumstances  review  that 
we  had  two  concerns:  (1)  Whether 
ownership  of  Sonocal  was  actually 
transferred  such  that  Sonocal.  which 
was  a  lOO-percant  govemment-o«vned 
company  when  we  made  our  final 
determination,  ceased  to  exist:  and  (2) 
whether  bounties  or  grants  received  by 


Sonocal  continue  to  provide  benefits  to 
Bomintzha. 

Based  on  the  terms  of  the  September 
2. 1986  purchase  contract,  we  conclude 
that  ownership  of  Sonocal  was 
transferred  to  Bomintzha.  Bomintzha 
financed  the  purchase  with  loans  from 
the  Mexican  government  (see  below) 
and  now  owns  Sonocal  in  much  the 
same  way  as  any  purchaser  owns 
mortgaged  property.  Therefore,  we 
preliminarily  determine  that  Sonocal  is 
no  longer  a  government-owned 
company. 

With  respect  to  the  question  of 
whether  bounties  or  grants  received  by 
Sonocal  continue  to  benefit  Bomintzha 
[i.e.,  whether  such  benefits  were  passed 
through  to  Bomintzha),  we  based  our 
analysis  on  the  proposition  that,  to  the 
extent  that  the  price  paid  for  a 
government-owned  company  reflects  the 
company's  market  value,  we  believe  it  is 
reasonable  to  presume,  as  outlined 
below,  that  any  countervailable  benefits 
previously  granted  to  the  company  are 
fully  reflected  in  the  purchase  price  and 
that  such  benefits  are  not  passed 
through  to  the  purchaser. 

In  our  final  determination,  we  found 
the  following  benefits  to  Sonocal 
countervailable:  government  equity 
infusions  since  1962.  which  we 
determined  was  the  year  that  Sonocal 
became  unequityworthy,  delayed  fuel 
payments  to  Pemex  (the  government- 
owned  oil  monopoly),  which  we 
considered  to  be  interest-five  loans;  and 
various  types  of  preferential  loans. 

The  government  equity  infusions, 
which  ceased  as  a  result  of  the  sale, 
increased  Sonocal's  net  worth.  The 
continued  obligation  for  operating 
liabilities,  such  as  Sonocal's  unpaid 
Pemex  bills,  had  the  effect  of  decreasing 
the  company's  net  worth.  Finally,  with 
the  government's  assumption  of 
Sonocal's  bank  debt  the  company's  net 
worth  increased.  As  a  consequence,  any 
effect  from  the  countervailable  benefits 
provided  to  Sonocal  would  be  reflected 
in  Sonocal's  current  net  worth,  and  a 
prospective  buyer  would  take  the 
current  net  worth  into  account  when 
estimating  Sonocal's  market  value  and 
making  an  offer. 

Ultimately,  a  company's  value  is 
whatever  price  the  market  will  bear, 
regardless  of  its  net  worth.  Thus,  while  a 
logical  starting  point  for  analyzing 
Sonocal's  market  value  is  the  value  of 
its  assets  minus  liabilities  ("net  worth"), 
we  recognize  that  Sonocal's  net  worth, 
or  the  appraised  value  of  its  physical 
assets,  or  any  other  objective  measure 
of  its  value,  is  not  necessarily  an 
accurate  measure  of  its  market  value. 
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Innumerable  factors  can  influence  a 
company's  market  value,  some  of  the 
most  important  being  a  company's  net 
worth  and  the  value  of  its  physical 
assets.  While  some  of  these  factors  are 
measurable,  many  factors  whose  value 
is  difficult  to  quantify  also  affect  the 
market  value,  such  as  future 
expectations  of  inflation,  recession,  or 
changes  in  interest  rates. 

To  ensure  that  market  forces  are 
allowed  to  operate,  an  important 
consideration  is  whether  an  open. 
competitive  bidding  process  is  in  place. 
We  have  examined  Uie  bidding  process 
and  the  Government  of  Mexico's  stated 
goals  for  the  sale  of  Sonocal  and  other 
parastatals.  The  Government  of 
Mexico's  agent  conducted  an  open 
bidding  process,  in  which  Bomintzha 
participated  along  with  other  bidders. 
Bomintzha's  bid  was  selected  by  the 
agent  and  subsequently  approved  by  the 
Mexican  government  as  representing  the 
best  conditions  of  sale  for  the 
government.  In  addition  to  the  price 
offered,  the  agent  had  to  consider 
various  factors  in  making  this 
determination,  among  them  the 
continued  economic  viability  of  the 
company  and  the  preservation  of 
employment. 

Although  the  Mexican  government 
had  goals  other  than  solely  to  maximize 
its  financial  return  when  selling 
parastatals,  it  does  not  necessarily 
follow  that  with  such  goals,  the 
Mexican  government's  sale  of  Sonocal 
provided  a  benefit  to  Bomintzha.  All 
prospective  buyers  were  subject  to  the 
same  conditions  and  were  evaluated 
with  the  same  goals  in  mind.  Any 
conditions  attached  to  the  sale  had  to  be 
taken  into  consideration  by  prospective 
buyers  and,  to  the  extent  that  these 
conditions  (such  as  the  obligation  to 
make  necessary  investments  and 
maintain  employment)  were  perceived 
as  acting  to  the  detriment  rather  than 
the  benefit  of  the  buyer,  they  may  have 
resulted  in  lower  bids.  However,  the 
lower  level  of  bidding  would  not  provide 
a  benefit  to  the  eventual  buyer  if  it 
merely  reflected  the  perception  of 
additional  risk  and  cost  attached  to  the 
purchase.  In  this  context  accepting  the 
bid  that  represented  the  best  terms  for 
the  government  could  still  indicate  that 
the  tendered  price  reflected  the 
company's  market  value. 

At  the  time  of  the  sale,  Sonocal  was  in 
considerable  financial  difficulty.  Its 
accumulated  losses  were  well  in  excess 
of  its  paid-in  capital.  It  had  bank  debt 
nearly  equal  to  the  appraised  value  of 
its  physical  assets  and  in  excess  of  the 
price  offered  by  Bomintzha.  With  the 
Mexican  government's  assumption  of 


Sonocal's  bank  debt,  Sonocal's  net 
worth  was  somewhat  higher  than 
Bomintzha's  bid  and  somewhat  lower 
than  the  appraised  value  of  the  physical 
assets. 

In  determining  an  appropriate  sales 
price  for  Sonocal,  a  prospective  buyer 
and  the  Mexican  government  would 
have  had  to  consider  many  factors, 
including:  the  current  market  demand 
for  the  company's  products;  the 
condition  of  its  physcial  assets  and  the 
need  for  any  major  repairs;  the  degree  of 
technical  sophistication  of  the 
machinery:  and  the  recent  and  expected 
financial  performance  of  the  company. 
Depending  on  the  results  of  such  an 
analysis,  the  parties  involved  in  the  sale 
could  have  determined  that  Sonocal  was 
either  overvalued  or  undervalued  in 
relation  to  the  value  that  appeared  in  its 
financial  records.  After  assessing 
Sonocal's  value  based  on  such  factors,  a 
prospective  buyer  would  have  offered 
what  he  estimated  would  be  a 
successful  bid  and  the  Mexican 
government  would  have  had  to 
determine  what  was  an  acceptable  bid. 

Sonocal  had  been  cut  off  from  a 
substantial  portion  of  its  traditional 
market  in  the  United  States  by  the  high 
countervailing  duty  rate.  In  purchasing 
Sonocal,  Bomintzha  expected  that  the 
countervailing  duty  would  no  longer  be 
applicable  and  had  reason  to  beheve 
that  its  long-term  market  prospects  were 
very  good.  Bomintzha.  as  well  as  other 
bidders,  had  an  opportunity  to  inspect 
Sonocal's  physical  plant  and  while 
Bomintzha's  subsequent  problems  with 
repairs  and  plant  operation  suggest  that 
the  condition  of  the  equipment  was  far 
from  optimal,  we  have  no  evidence  that 
Bomintzha  or  the  Mexican  government 
was  aware  of  this  at  the  time  of  the  sale. 
Therefore,  we  have  no  reason  to  assume 
that  the  value  of  the  physical  assets  was 
anything  less  than  the  value  recorded  in 
the  June  30, 1986  balance  sheet  a 
document  that  was  considered  in  the 
purchase  contract  to  be  an  accurate 
representation  of  Sonocal's  current 
financial  condition. 

However,  Sonocal's  financial 
performance  in  the  several  years  prior  to 
the  sale  was  daunting.  It  had  not  made  a 
profit  in  more  than  five  years.  In  1984 
and  1985.  the  two  completed  fiscal  years 
prior  to  the  sale.  Sonocal's  combined 
losses  exceeded  the  total  value  of  its 
paid-in  capital.  At  the  time  of  the  sale, 
its  accumulated  losses  accounted  for 
half  of  its  total  liabilities.  Even  in  the 
first  six  months  of  1966.  its  losses  were 
well  in  excess  of  the  difference  between 
the  price  Bomintzha  paid  and  Sonocal's 
net  worth.  On  this  basis  alone,  the 
purpose  of  Sonocal  clearly  involved  a 


risk.  Any  potential  buyer,  however 
confident  in  his  ability  to  turn  the 
company  around,  would  have  expected 
continued  losses  in  the  near  term.  At  the 
same  time,  the  Mexican  government 
would  have  had  to  take  Sonocal's 
finanical  condition  into  consideration  in 
determining  what  it  could  expect  to 
receive  for  Sonocal. 

Given  such  dire  financial 
circimistances,  a  seller  would  weigh 
heavily  the  alternative  of  continued 
substantial  losses  and  declining  net 
worth  in  determining  the  reasonableness 
of  any  offer.  A  buyer,  faced  with  the 
inherent  risk  in  purchasing  such  a 
company,  would  have  to  factor  in  (he 
costs  of  making  the  company  viable  (or 
the  cost  of  possible  failure]  against  any 
objective  measure  of  the  company's 
value,  such  as  the  appraised  value  of  its 
physical  assets  or  its  net  worth.  In  this 
context,  the  price  that  the  Mexican 
government  accepted  appears 
reasonable  because  that  price,  although 
lower  than  these  measures  of  Sonocal's 
value,  reflects  the  risks  involved  in 
purchasing  Sonocal  On  this  basis,  we 
preliminarily  determine  that  the  price 
Bomintzha  paid  reflected  Sonocal's 
market  value  and,  therefore,  that  no 
benefits  to  Sonocal  passed  through  to 
Bomintzha. 

The  petitioners  have  alleged  that  the 
terms  of  the  mortgage  obtained  by 
Bomintzha  from  the  Mexican 
government  are  preferential.  Based  on 
this  premise,  they  conclude  that  the 
Department  must  determine  that 
bounties  or  grants  provided  to  Sonocal 
passed  through  to  Bomintzha.  We  do  not 
agree.  If  the  financing  were  preferential, 
we  would  consider  it  a  benefit  provided 
directly  to  Bomintzha  and,  therefore, 
outside  the  scope  of  this  review.  The 
purpose  of  this  review  is  very  limited — 
to  determine  whether,  pending 
completion  of  a  section  751(a)  review. 
Bomintzha  should  be  subject  to  the  rate 
of  cash  deposit  of  estimated 
counter\'ailing  duties  applicable  to 
Sonocal  or  the  rate  applicable  to  all 
other,  including  new.  exporters.  We  will 
examine  the  mortgage  terms  and  any 
other  potential  benefits  provided  to 
Bomintzha  in  the  recently  initiated 
section  751(a)  administrative  review  for 
calendar  year  1987  and  any  subsequent 
reviews,  if  requested. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  bounties  or 
grants  provided  by  the  Government  of 
Mexico  to  Sonocal  before  its  sale  to 
Bomintzha  in  1986  do  not  continue  to 
provide  benefits  to  Bomintzha. 
Therefore,  the  Department  preliminarily 
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determines  that  the  appropriate  rate  of 
cash  deposit  of  estimated  countervailing 
duties  for  Bomintzha's  exports  of  time  to 
(he  United  States  is  the  "all  other"  rate 
of  1.21  percent  ad  valorem. 

The  Department  intends  to  instruct 
the  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  1.21  percent  of  the  f.o.b.  invoice 
price  on  shipments  from  Bomintzha  of 
this  merchandise  entered,  or  withdra«vn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 
This  deposit  requirement  shall  remaia  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request 
disclosure  and/or  a  hearing  within 
seven  days  of  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
30  days  from  the  date  of  publication  or 
the  next  workday  following. 

Any  request  for  an  administrative 
protective  order  must  be  made  no  later 
than  five  days  after  the  date  of 
publication.  The  Department  «vill 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  admfaiistrative  review  and  notice 
are  in  accordance  with  section  751(b)(1) 
of  the  Tariff  Act  (19  U.S.C  1875(b)(1)) 
and  19  CFR  355.41(b). 

0«te:  January  9, 1969. 
laaW.MatM. 

Auistant  Secretory  for  Import 
Administration. 

[FR  Doc  80-1007  Filed  1-13-88:  &45  am) 
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Buwneea  ueveiopfneni  center 
AppicaMone.  P^^Ubulg^^  PA 

AOtNCV:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 


:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $165,000  in 
Federal  funds  and  a  minimum  of  $29,118 


in  non-Federal  contributions  for  the 
budget  period  July  1, 1969  to  fune  sa 
1990.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof  The  MBDC  will 
operate  in  the  Pittsburgh.  Pennsylvania 
geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operations  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community,  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points):  the  resource  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDC's  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(MftTA)  rendered  must  be  charged  by 
MBDCs.  Based  on  a  standard  rate  of  $50 
per  hour,  MBDC's  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $50a000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory     • 


performance,  the  availability  of  funds 
and  Agency  priorities. 

CLOMNO  OATi:  The  closing  date  for 
applications  is  March  20, 1989. 
Applications  must  be  postmarked  on  or 
before  March  20, 1960. 

AOONCSt:  Washington  Regional  Office. 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce.  Room 
6723,  Washington,  DC  20230,  (202)  377- 
8275. 

TON  RMTNBI  WFOimATlOW  CONTACT: 
Willie ).  WilHams,  Regional  Director. 
Washington  Regional  Office. 

•UPTLIMfNTAIIV  MTONMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

IIJOO    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Dale:  January  9, 1969. 

Willie  I.WilUaiiis, 

Regional  Director.  Woshington  Regional 

Office. 

[FR  Doc  80-050  Filed  1-13-69:  8:45  am) 
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Business  Development  Center 
Appications:  Newport  News,  VA 

aoency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 


:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MB£>C 
for  approximately  a  3-year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $165,000  in 
Federal  funds  and  a  minimum  of  $29,118 
in  non-Federal  contributions  for  the 
budget  period  June  1, 1989  to  May  31, 
1990.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  Tne  MBDC  will 
operate  in  the  Newport  News,  Virginia 
geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 
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The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms:  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specincally, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points).. 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Ct-OSINO  DATt:  The  closing  date  for 
applications  is  February  21, 1969. 
Applications  must  be  postmarked  on  or 
before  February  21, 1989. 

ADOflESS:  Washington  Regional  O^ice, 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce.  Room 
6723.  Washington.  DC  202aa  (202)  ^7> 

8275. 


FOR  FURTNER  INFORItATION  CONTACT 

Willie  ).  Williams,  Regional  Director, 
Washington  Regional  Office. 
SUPFLCMEHTAIIV  WFONMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Date:  January  9. 1989. 
Willie ).  WiWaras. 

Regional  Director.  Washington  Regional 
Office. 

(FR  Doc.  89-951  FUed  1-13-69:  8:45  am] 
BILIJNO  OOOE  SC10-21-«i 


National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology;  Put>lic  Meeting 

agency:  National  Institute  of  Standards 

and  Technology,  DOC. 

action:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  National 
Institute  of  Standards  and  Technology 
Visiting  Committee  on  Advanced 
Technology  will  meet  Wednesday, 
February  8, 1989  from  8:30  a.m.  to  3:00 
p.m.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 
nine  members  appointed  by  the  Director 
of  the  National  Institute  of  Standards 
and  Technology  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations.  The  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress. 

DATES:  The  meeting  will  convene 
February  8. 1989  at  8:30  a.m.  and  will 
adjourn  at  3:00  p.m. 
ADDRESS:  The  meeting  will  be  held  in 
Lecture  Room  A,  Administration 
Building,  National  Institute  of  Standards 
and  Technology.  Gaithersburg, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT 
Dale  HalL  Visiting  Committee  Executive 
Director,  National  Institute  of  Standards 


and  Technology.  Gaithersburg. 
Maryland  20899.  telephone  number  (301) 

975-2158. 

SUPFLEMENTARV  INFORMATION:  The 

public  is  invited  to  attend  this  meeting, 
and  the  Chairperson  will  entertain 
comments  or  questions  at  an 
appropriate  time  during  the  meeting. 
Any  person  wishing  to  attend  the 
meeting  should  inform  Dale  Hall  at  the 
address  shown  above. 
Date:  January  la  1969. 
R.G.i 


Acting  Director 

|FR  Doc.  89-957  Filed  1-13-69:  8:45  am) 

BHJJNG  COOC  )S1«-1>-M 


National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Rsheries  Service; 
Issuance  of  Letter  of  Auttrarization 

Notice  is  given  that  on  January  10. 
1989.  the  National  Marine  Fisheries 
Ser%'ice  issued  a  Letter  of  Authorization 
under  the  authority  of  section  101(a)(5) 
of  the  Marine  Mammal  Protection  Act  of 
1972  and  50  CFR  Part  228.  Subpart  B- 
Taking  of  Ringed  Seals  Incidental  to  On- 
Ice  Seismic  Activities,  to  the  following: 
CGG  American  Services  Inc.,  1616 
Champa  Street,  Denver.  Colorado  80202- 
2703. 

This  Letter  of  Authorization  is  valid 
for  1989  and  is  subject  to  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407)  and  the 
Regulations  Governing  Small  Takes  of 
Marine  Mammals  Incidental  to  Specified 
Activities  (50  CFR  Part  22a  Subi>art8  A 
and  B). 

Issuance  of  this  letter  is  based  on  a 
finding  that  the  total  taking  will  have  a 
negligible  impact  on  the  ringed  seal 
species  or  stock,  its  habitat  and  its 
availabihty  for  subsistence  use. 

This  Letter  of  Authorization  is 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resoiirces. 
National  Marine  Fisheries  Servioe.  1335 
East-West  Highway.  Silver  Spring. 
Maryland  20910. 

Director,  Alaska  Region.  National 
Marine  Fisheries  Service,  P.O.  Box  1666. 
Juneau.  Alaska  99802. 

Dated:  January  la  1989. 
NaacyFoatar, 

Director.  Office  of  Protected  Resources  end 
Habitat  Programs.  National  Manoe  Fishenes 
Service. 
(FR  Doc  66-048  Hied  1-13-80: 8.-4S  aiii| 

SHJJNQ  COOK  3S10-1»« 
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PacHle  FWMry  HafMOMiMfrt  Counei; 

HiAllr  ll««ltii  n 


r.  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  will  convene  a  public  meeting  on 
January  3a  1968.  at  1  p.m..  at  2000  SW. 
First  Avenue.  Room  240.  Portland,  OR. 
The  proposed  meeting  agenda  includes 
discussion  of  biological  and  economic 
analyses  of  sablefish  Tishery  data, 
review  of  information  and  the  use  of 
information  pertaining  to  discards  of 
fish  in  the  trawl  fishery,  reevaluation  of 
yellowtail  rockfish  distribution  and 
management  areas,  and  discussion  of 
possible  changes  in  accessibility  of  the 
Pacific  Coast  Fishery  Information 
Network  data.  Other  issues  pertaining  to 
management  of  the  groundflsh  fishery 
may  also  be  discussed.  The  public 
meeting  will  adfoum  on  February  1, 
1989,  at  noon. 

For  further  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council 
Metro  Center.  Suite  420. 2000  SW.  First 
Avenue.  Portland.  OR  97201;  telephone: 
(503)  221-«3523. 

Dale:  lanuary  la  198a 

iMr.amu 

AcUng  Director.  Offka  of  Fisfteriea 
ConaervaUon  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc  86-886  Filed  l>13-«e;  8:45  am] 


Marine  Mammais;  Issuance  Of  P«nnit; 
Ms.  C.  Rachaal  Ho«r««  (P432) 

On  October  11, 1968,  notice  was 
published  in  the  Federal  Register  (53  FR 

39635)  that  an  application  had  been  filed 
by  Ms.  C.  Rachael  HoweU.  Corpus 
Christ!  State  University.  3140  Ocean 
Drive.  Corpus  Christi,  TX  78404  for  a 
permit  to  take  by  harassment  up  to  200 
Atlantic  boftlenose  dolphins  (Tursiopa 
trvncatus)  during  photographic  studies 
for  purposes  of  scientific  research. 

Notice  is  hereby  given  that  on  January 
11, 1989,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407),  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  Is  available  for  review  In 
the  following  offices: 

Office  of  F^tected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Hwy..  Room  7324  Silver 
Spring,  Maryland  20910;  and  Director. 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger  Blvd..  St. 
Petersburg.  Florida  33702. 


Date:  January  11. 1906. 
Nancy  Foster. 

Director,  Officer  of  Protected  Reaoorces  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

|FR  Doc  86-1029  Filed  1-13-40;  8:45  am) 

MLUNaCOOi  MIO-SKM 


Marina  Mammals.  ParmH  ModlflcaUon; 
Dr.  Thomaa  F.  Albert  (P282A) 
Modification  No.  1  to  Parmit  Ho.  519 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  |  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  and  t  220.24  of  the 
regulations  on  endangered  species  (50 
CFR  Parts  217  through  222),  Scientific 
Research  Permit  No.  519  Issued  to  the 
Dr.  Thomas  P.  Albert.  Department  of 
Conservation  and  Environmental 
Protection.  North  Slope  Borough,  P.O. 
Box  09,  Barrow.  Alaska  99723,  on  August 
23. 1985  (59  FR  35286)  Is  modified  in  the 
following  manner 

Section  B.5  is  changed  to  read: 

This  Permit  is  valid  tvith  respect  lo  the 
taking  authorized  herein  until  December  31, 
1991. 

This  modification  becomes  effective 
on  January  1, 1989. 

Documents  pertaining  to  the  Permit 
and  all  modifications  are  available  for 
review  in  the  following  offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  H%vy..  Room  7324.  Silver 
Spring.  Maryland  20910. 

Director.  Alaska  Ref^on.  National 
Marine  Fisheries  Service,  709  West  9th 
Street  Federal  BIdg.,  Juneau,  Alaska 
99802. 

Date:  January  10. 1966. 
Nancy  Potter, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

[FR  Doc.  86-1030  Filed  1-13-86.  8:45  am] 

■HXiNO  COCC  3610-ia-« 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tha  Air  Forca 

USAF  Sdantific  Adviaory  Board, 
Maating 

January  S.  1989. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Aerospace 
Applications  of  Superconductors  will 
meet  on  Feb.  7, 1989  from  8.-00  ajn.  to 
5K)0  p.m.  at  the  Pentagon,  DC  20330. 

The  purpose  of  this  meeting  is  to  draft 
a  report  on  their  findings.  This  meeting 
will  involve  discussions  of  classified 


defense  matters  listed  in  section  552b(c) 
of  Title  5.  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public 

For  further  informatioit,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)697-4648. 
Patsy ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  S»-10M  Filed  1-13-86;  8:45  am] 

BIUJNQ  COOC  SSW-aMI 


Dapartmant  of  tlta  Army 

Announcamant  of  Pubic  Scoping 
Maattnga  for  Environmental  impact 
Statement  on  Electromagnetic  Puiae 
Simulator  Operationa  at  tiM  Harry 
Diamond  Laboratoriea  Woodbridge 
Reaearch  FacWty,  Woodbridge,  VA 

AOCNCV:  Department  of  the  Army,  DOD. 
ACTION:  Announcement  of  time  and 
place  for  public  scoping  meetings  for  the 
Environmental  Impact  Statement  (EIS) 
on  electromagnetic  pulse  (EMP) 
simulator  operations  at  the  Harry 
Diamond  Laboratories  Woodbridge 
Research  Facility  (HIM^WRF). 
Woodbridge.  VA. 

1.  In  an  earlier  Federal  Register 
announcement  on  January  11, 1989,  the 
Department  of  the  Army  aimounced  its 
intent  to  prepare  an  EIS  on 
electromagnetic  pulse  simulator 
operations  at  HDL-WRF. 

2.  The  Army  will  conduct  two  public 
scoping  meetings  to  aid  in  determining 
the  significant  issues  related  lo  the 
proposed  action.  The  first  will  be 
conducted  on  January  30, 1989  at  the 
Woodbridge  High  School  Auditorium. 
30013  Old  Bridge  Road.  Woodbridge, 
VA.  beginning  at  7  p.m.  EST.  The  second 
will  be  conducted  on  January  31. 1989  at 
the  Bolt's  Station  Hall  (Occoquan, 
Woodbridge.  Lorton  Volunteer  Fire 
Department),  1306  F  Street,  Woodbridge, 
VA.  beginning  at  1:30  p.m.  EST. 

These  meetings  are  Intended  to 
provide  a  forum  for  individuals, 
governmental  agencies  and  private 
organizations  to  offer  information 
relevant  to  the  environmental  impacts  or 
related  aspects  of  the  proposed  action 
which  should  be  considered  by  the 
Army.  Particidarly  solicited  is 
information  that  would  assist  the  Army 
in  analyzing  the  potential  environmental 
consequences  of  the  EMP  simulator 
operations  at  the  I4DL-WRF.  This 
includes  information  on  other 
environmental  studies,  issues  and 
alternatives  which  the  EIS  should 


s^~r?i»; 
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consider,  ma)or  impacts  and 
recommended  mitigating  measures 
associated  with  EMP  simulator 
operations  at  the  HDL-WRF. 

3.  Individuals  or  group  representatives 
are  invited  to  register  for  an  opportunity 
to  make  an  oral  presentation  at  the 
public  scoping  meeting.  To  ensure  that 
as  many  persons  as  possible  are  given 
an  opportunity  to  present  oral 
comments,  the  length  of  each 
presentation  will  be  limited  to  no  more 
than  10  minutes.  On-site  registration  will 
be  available. 

4.  Those  unable  to  attend  the  scoping 
meeting  may  convey  their  views  by 
writing  to  the  address  shown  below: 
U.S.  Army  Laboratory  Command, 
ATTN:  AMSCL-PA.  2800  Powder  Mill 
Road.  Adelphi,  Maryland  20783-1145. 

Comments  and  suggestions  should  be 
received  no  later  than  15  days  following 
the  public  scoping  meetings  to  be 
considered  in  the  Draft  EIS.  For 
additional  information,  call  (202)  394- 
3590. 

January  11, 1989. 
L«wis  D.  Walker, 

Dep utyfor  En  vironmenU  Safety  and 
Occupational  Health.  OASA  (l6rL). 
[FR  Doc.  86-948  Filed  1-13-89;  8:45  am] 

MLLMQ  COOE  S71O-0S-M 

DEPARTMENT  OF  ENERGY 

Aluminum  Company  of  America 
Laboratories  (Alcoa);  Cooperative 
Agreement 

AGENCY:  Department  of  Energy. 
action:  Intent  to  Negotiate  a 
Cooperative  Agreement — Aluminum 
Company  of  America,  Alcoa 
Laboratories. 

SUMMARY:  Low-Temperature 
Electrolysis  of  Alumina.  The  U.S. 
Department  of  Energy.  Idaho  Operations 
Office,  intends  to  award  on  a 
noncompetitive  basis,  a  cooperative 
agreement,  as  the  result  of  an 
unsolicited  proposal  submitted  by  the 
Aluminum  Company  of  America  Alcoa 
Laboratories  (Alcoa),  Alcoa  Center. 
Pennsylvania  15069,  on  its  own 
initiative,  and  was  accepted  for  support 
pursuant  to  the  provisions  of  10  CFR 
600.14(f).  The  Cooperative  Agreement 
will  be  to  assess  the  technical  and 
economic  commercial  viability  of  using 
high  surface  area  anodes  (HSAA)  and  a 
low-temperature  electrolyte  In 
aluminum  reduction  cells.  Goals  include 
inert  HSAA  corrosion  rates  that  result  in 
commercial-purity  aluminum,  and 
economically  viable  anode  life  and  cell 
performance.  Alcoa  will  (1)  assess 


concept  feasibility,  (2)  evaluate  cell 
design  concepts  using  bench-through 
pilot^scaie  cells,  and  (3)  determine  at  a 
high  level  of  confidence  if  the 
technology  is  commercially  viable  as 
demonstrated  in  a  20  kA  pilot  cell. 
Alcoa's  unsolicited  proposal  has  been 
accepted  for  DOE  financial  assistance 
based  on  Its  meeting  the  criteria 
outlined  in  the  following  paragraphs 
listed  under  10  CFR  Part  600.14: 

(a)  The  activity  to  be  funded  is  an 
innovative  approach  relevant  to  a  public 
purpose. 

(b)  The  applicant  possesses  the 
facilities  and  techniques  necessary  to 
achieve  the  proposed  project's 
objectives. 

Contact:  U.S.  Department  of  Energy; 
Idaho  Operations  Office;  Attention:  J.P. 
McGowan,  Contracts  Management 
Division;  785  DOE  Place.  Idaho  Falls. 
Idaho  83402.  (208)  525-8779. 

Issued  this  28th  day  of  December  at  Idaho 
Falls.  Idaho. 
R.E.  Tiller, 
Acting  Manager 
[FR  Doc.  89-906  Filed  1-13-86,  8:45  am] 

BILUNG  COOC  MSO-ei-N 


Assistant  Secretary  for  Intemational 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160],  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
Stales  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfen  RTD/CA(EU)-16, 
for  the  retransfer  of  280  kilograms  of 
uranium  enriched  to  19.75  percent  in  the 
isotope  uranium-235  for  use  as  fuel  in 
the  NRU  research  reactor.  Chalk  River, 
Canada. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 


take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  January  11. 1986 
George  J.  Bradley,  Jr.. 
Principal  Deputy  Assistant  Secretary  for 
Intemational  Affairs  and  Energy 
Emergencies. 

[FR  Doc.  86-1048  Filed  1-13-86:  8:45  am) 
iUJNO  COM  S4M-S1-M 


Office  Of  Energy  Research 

High  Energy  Ptiyslcs  Advisory  Panel; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stal.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  High  Energy  Physics  Advisory 
Panel  (HEPAP). 

Date  and  Time:  Monday.  February  6. 
1989.  8:30  am-6:00  pm:  Tuesday. 
February  7. 1989,  8:30  am-4:30  p.m. 

Place:  U.S.  Department  of  Energy. 
1000  Independence  Ave.  SW.,  Forrestal 
BIdg..  Rm;  lE-245.  Washington.  DC 
20585. 

ContacL  Dr.  Enloe  T.  Ritter.  Executive 
Secretary,  High  Energy  Wiysics 
Advisory  Panel,  U.S.  Department  of 
Energy.  ER-221.  GTN.  Washington.  DC 
20545.' Telephone:  (301)  353-4829. 

Purpose  of  Panel:  To  pro\'ide  advice 
and  guidance  on  a  continuing  basis  with 
respect  to  the  high  energy  physics 
research  program. 

Tentative  Agenda: 

Monday,  February  6, 1989  and  Tuesday. 
February  7, 1969 

— Discussion  of  National  Science 

Foundation  Elementary  Particle 

Physics  Programs 
— Discussion  of  Department  of  Energy 

High  Energy  Kiysics  Programs 
— ^Update  on  Superconducting  Super 

Collider  (SSC)  Programs 
— ^Discussion  of  proposed  iCAON 

(/Taons,  i4nliprotons.  Other  strongly 

interacting  particles,  and  A'eutrinos) 

facililles 
—Status  Report  on  DUMAND  II, 

GRANDE,  and  FLVS  EYE  Subpanel 
— Discussion  of  High  Energy  Physics 

and  the  SSC  Over  the  Next  Decade 

Subpanel  Report 
— Reports  on  and  discussions  of  topics 

of  general  interest  in  high  energy 

physics 
— Public  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public  The  Chairperson  of 
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the  Panel  is  empowered  to  conduct  the 
nraeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Executive  Seeretary  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
Minutes:  Available  for  public  review 
and  copying  at  the  Public  Reading 
Room,  Room  lE-190.  Forrestal  Building. 
1000  Independence  Avenue.  SW.. 
Washington.  DC.  between  9KX)  a.m.  aad 
4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 


Issued  at  Washingion,  OC  Qn.|anuary  11, 
1969. 

|.  Rokert  rnnklbi.     . 

Deputy  Advisory  Committee  Manageimnt 
Officer. 

|FR  Doc  89-1050  Hied  1-13-88:  &-4S  am| 

HIXMO  COOK  M60-01-II 


Office  of  It— rino*  and  Appeals 

Cases  iHeoj  Week  of  DeceniBef  3 
through  DecemlMr  9, 19M 

During  the  week  of  December  3 
through  December  a  1968,  the  appeals 
and  applications  for  other  releif  listed  in 
the  Appendix  to  this  Nobca  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 


Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  persoa  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  wntten  comments 
on  the  application  within  ten  days  c' 
service  of  notice,  as  prescribed  in  the  - 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

lanuary  la  1969. 
G«or^  B.  Bramay. 

Dirgctor,  Office  of  Hearings  and  Appeals. 


DM* 


Dm  5,  198a.. 


Ok.  6.  1988. 


Do. 


Oo.. 


Do.. 


Do. 


UrMMt  Aisociten  of  Joumeynten  and  Appran- 
licw  o<  Ih*  PlumtMng  and  P^e  Fitting  Industry 
o(  Ma  US.  and  Canada.  afl-CX).  Washino- 
lon.OC 

GoMffwnanl  AccountaMHy  Proiect  WasNngton, 
OC 

GoMmmant  AccounUMKy  Protect  WasMnglon, 
DC. 

Qovammenl  AccountabiMy  Protect  Washington. 
OC 

Govenvnera  AccountaMHy  Protect  Wastvngion, 
OC. 


Gowemmenl  AccountaMty  Protect  ^taHmofon, 
DC 

Trt  Ctly  Haiald.  TrtOtie*  Waattmgton 


No. 


KFA-|0242 . 

KFA-OZae! 
KFA-0237 . 
KFA-0238. 
KFA-0239. 

KFA-0240 
KFA-a24t. 


Type  of  submission 


Atjpeai  o<  an  Information  Request  Oemal.  If  granted.  The  Urvted 
Aaaociation  would  receive  access  to  identifying  intorTnation  corv 
Wnad  in  ttw  cerMad  payroN  reports  o«  Ccbb  Mschanical. 

Appeal  0*  an  Intormation  Request  Derval.  If  granted:  The  Govern- 
ment Accountat)ility  Protect  would  receive  access  to  wtormation 
ralatng  to  ttie  Knots  Atomic  Power  Laboratory. 

Appeal  of  an  Information  Raquasi  Denial.  If  granlad  Tlw  Qowam- 
meni  Accounlab«ly  Protect  iMMid  rec«M«  acoaaa  to  Mormation 
raMng  to  the  KnoNs  Atomc  Power  Labofstory. 

Appeal  of  an  miormalion  Raquaat  Denial.  If  granted:  The  Govem- 
mant  Accounlabitity  Protect  would  receive  access  to  spaofic 
information  relating   to   the   Knolls   AiomK   Power   Laboratory. 

Appeal  of  an  Information  Request  Der«al  If  gi  anted.  The  Govern- 
ment Accountab*ty  Protect  would  raceme  access  to  iiiMmrtion 
horn  the  DOE's  Schenectady  Naval  Reactors  Office  retatwtg  to 
the  KitoNs  Atomc  Power  Laboratory 

Appeal  of  an  Mormatun  Request  Denial  If  granted.  The  Govem- 
mant  Accountability  Protect  would  receive  access  to  ^formation 
laMing  to  the  Knolls  Atomic  Power  Laboratory 

Appeal  of  an  Information  Request  Oenval.  If  grarrted:  The  ^4ovember 
18,  1968  Freedom  of  information  f^eguesl  Denial  issued  t>y  the 
Richland  Operatioos  Office  would  be  rescinded  and  the  Tri  City 
Harald  would  receive  access  to  copies  of  niarTnalion  relating  to 
a  decMon  mvolvmg  Westvtghouse  Hanlord 


Refund  Appucations  Received 


received 

Name  of  refund 

proceeding/ name  of 

refund  applKabon 

CasaNa 

01/25/ 

Porter's  Gas,  toe 

RF 300- 10624 

88 

02/22/ 
88 

Beth  Uggatt „.. 

RF300- 10623 

12/06/ 
88 

Jim's  GuM  Servwa 
Station 

RF272-75140 

12/05/ 
88 

Jan's  GuN  Service 
Station 

RF272-75141 

12/05/ 

88 

Jnt's  GtM  Service 
Stama 

RF272-75142 

12/05/ 
86 

12/06/ 

Hgis 
J.  AMrad  Kaima _._ 

RF272-75143 
RF272-7S144 

88 

12/06/ 
88 

Rocky's  Oil  Swvica. 
Inc. 

RF304-7433 

12/06/ 
86 

Crossroads  CBS.  Gas, 
Inc 

RF306-7 

12/06/ 
86 

Rash  0«  Company 

RF310-326 

12/07/ 

86 
12/08/ 

88 

Sar 

Green  Acres  AntMiues. . 

RF272-75145 
RF272-75146 

Refund  Appucations  Receiveo— 
Continued 


Data 
purwri'pd 

Name  of  refund 

proceeding/ name  of 

Case  No. 

refund  appacatwn 

12/06/ 

Red's  Kerr  McGea 

RF272-306-8 

88 

12/06/ 

G»ither  LPGaa 

RF306-a 

86 

12/08/ 

Cart's  Gulf 

RF30O-10622 

88 

12/3/86 
thai 

Exxon  Refund 

RF307-6074 

12/09/ 

Received- 

RF3C7-7040 

88 

12/03/ 

Atlantic  RIcfrtteld 

RF304-7405 

86  thru 

Company 

12/09/ 

Refund  Applicstione 

RF304-7446 

88 

Received. 

12/03/ 

Murphy  Oil  Refund 

RF309-625 

86  thru 

12/09/ 

Applications  Received 

RF309-641 

88 

" 

[FR  Doc.  89-1051  Filed  1-13-89;  8:45  am) 
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issuance  of  Dedeione  and  Orders; 
Week  of  October  31  through 
Noventber  4, 1988 

During  the  week  of  October  31 
through  November  4. 1988.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Refund  Applications 

Alexandria  Light  Power  Co.,  11/3/88; 
RF272-75020 
On  August  11.  igsa  the  DOE  issued  a 
Decision  and  Order  granting  a  refund  to 
Alexandria  Light  &  Power  Co. 
(Alexandria).  Case  No.  RF272-33077. 

Graf  Bros.,  et  al.,  17  DOE  | 

(Case  Nos.  RF272-33000.  et  al.  (August 
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11. 1968).  The  Appendix  to  this  Decision 
and  Order  listed  erroneous  gaUonage 
and  refund  figures  for  Alexandria. 
Accordingly,  to  remedy  the  situation,  the 
DOE  issued  a  Supplemental  Order 
granting  Alexandria  an  additional 
refund  of  S171. 

Aminoil  U.S.A.,  Inc./Behm  Family 
Corporation.  10/31/88:  RF139~193 
The  DOE  issued  a  Supplemental 
Order  concerning  the  AppUcation  for 
Refund  filed  by  ^e  Rehm  Family 
Corporation  in  the  Aminoil  U.S.A..  Ina 
special  refund  proceeding.  Specifically, 
the  DOE  corrected,  sua  sponte,  an  error 
in  the  calculation  of  the  cost  banks  of 
one  of  Behm's  subsidiaries,  Taylor's 
Propane,  Inc.  The  recalculation  led  to 
the  granting  of  a  supplemental  refund  of 
$29,482.  representing  $16,645  in  principal 
and  $12,837  in  interest. 

Alantic  Richfield  Company  City 

Transfer  and  Storage,  et  al,  11/3/ 

88;  RF304-472,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  five  applications  filed  in  the 
Atlantic  Richfield  Company  special 
refund  proceeding.  All  of  the  applicants 
documented  their  purchases  of  Arco 
products  and,  as  small  claimant/end- 
users,  were  presumed  to  have  been 
injured.  The  refunds  granted  totalled 
$1,372,  including  $280  in  accrued 
interest. 
Atlantic  Richfield  Company/Confair 

Bottling  Co.,  Inc..  et  al..  11/2/88: 

RF304-S38.  et  al. 
The  DOE  issued  a  decision  and  Order 
concerning  fifty-fotu-  Applications  for 
Refimd  filed  in  the  Atlantic  Richfield 
Company  special  refund  proceeding.  All 
of  the  applicants  were  either  end  users 
of  reseller/retailers  applying  for  small 
claims  presumption  refunds.  In  addition, 
each  applicant  documented  the  volume 
of  its  purchases  from  ARCO  and. 
therefore,  was  presumed  to  have  been 
injured  and  entitled  to  a  refund.  The 
DOE  concluded  that  these  firms  should 
receive  refunds  totalling  $61,303 
representing  $48,821  in  principal  and 
$12,482  in  accrued  interest 

Atlantic  Richfield  Company /John  J. 

Serpa.  et  al..  11/2/88;  RF304-'484.  et 

al. 
The  DOE  issued  a  Decision  and  Order 
concerning  forty-nine  Applications  for 
Refund  filed  in  the  Atlantic  Richfield 
Company  special  refund  proceeding.  All 
of  the  applicants  were  either  end  users 
or  reseller/retailers  applying  for  small 
claim  presumption  refunds.  In  addition, 
each  applicant  documented  the  volume 
of  its  purchases  from  ARCO  and. 
therefore,  was  presumed  to  have  been 


injured  and  entitled  to  a  refund.  The 
DOE  concluded  that  these  firms  should 
receive  refunds  totalling  $80,472 
representing  $72,054  in  principal  and 
$18,418  in  accrued  interest 

Atlantic  Richfield  Company/ 

Whittaker's  ARCO.  11/1/88:  RF304- 
327 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Applications  for  Refund 
filed  by  Whittaker's  ARCO  in  the 
Atlantic  Richfield  Company  (ARCO) 
special  refimd  proceeding.  The 
application  indicated  that  Whittaker's 
ARCO  was  a  consignee/agent  of  ARCO 
products  during  the  consent  order 
period.  Under  the  procedures  for 
distribution  ARCO  funds,  consignees 
are  presumed  not  to  have  been  injured 
by  any  alleged  overcharges.  Because  the 
application  made  no  attempt  to  rebut 
this  presumption,  the  DOE  concluded 
that  the  firm  was  not  injiu^d  and  denied 
its  Application  for  Refund. 

Exxon  Corporation/Glenn's  Esso  et  al.. 
11/2/88;  RF307-1B58  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  All  of  the  Applicants 
purchased  directly  from  Exxon  and  were 
resellers  whose  allocable  share  is  less 
than  $5,000.  Each  of  the  Applicants 
relied  upon  gallonage  figures  taken  from 
its  records  or  a  printout  sent  to  it  by 
Exxon  to  document  its  purchases  during 
the  consent  order  period.  The  DOE 
found  that  each  applicant  was  eligible  to 
receive  a  refund  equal  to  its  full 
allocable  share.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $3,958  ($3,485 
principal  plus  $473  interest). 

Exxon  Corporation/John  B.  Bennett, 
B&K  Exxon  Service  Station,  Sliger- 
Monroe  Oil  Co.,  11/4/88;  RF307- 
1300.  RF307-1301.  RF307-1458 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
in  the  Exxon  Corporation  special  reftmd 
proceeding  by  John  B.  Bennett,  on  behalf 
of  his  wholesale  operation  (Case  No. 
RF307-1300)  and  his  rental  operations 
under  the  name  B&K  Exxon  Service 
Station  (Case  No.  RF307-1301).  and  by 
Sliger-Monroe  Oil  Co..  a  wholesale 
distributor  of  Exxon  products.  Both 
Bennett  and  Sliger-Monroe  purchased 
directly  itom  Exxon,  and  their 
respective  allocable  shares  are  more 
than  $5,000.  In  the  Exxon  proceeding,  a 
reseller  applicant  whose  allocable  share 
exceeds  $5,000  may  elect  to  receive  as 
its  refund  the  larger  of  $5,000  or  40 
percent  of  its  allocable  share  up  to 
$50,000.  In  the  present  cases.  $5,000  is 


greater.  Accordingly,  the  refunds 
granted  in  this  Decision  total  $11,360 
($10,000  principal  plus  $1,360  interest). 

Exxon  Corp. /Michael  Cecere  et  al.,  11/ 
1/88;  RF3O7-3O0  el  al 
The  Department  of  Energy  issued  a 
Decision  and  Order  granting  49 
Applications  for  Refund  from  consent 
order  funds  obtained  from  Exxon 
Corporation.  Each  Applicant  sought  a 
refund  of  less  than  $5,000.  and  was 
therefore  presumed  to  have  suffered 
injury  as  a  result  of  Exxon's  alleged 
overcharges.  The  total  gallonage  for 
which  refunds  were  sought  is 
117,400,023,  and  the  sum  of  the  refimds 
granted  is  $33,344. 

Exxon  Corporation/Odley  Romero  et 
al..  11/2/88;  RF  307-1470  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  44  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$28,160  ($23,028  principal  plus  $3,132 
interest). 

Florida  Power  Corp  et  al..  11/3/88: 
RF272-204  et  al. 
Nine  investor-owned  public  utilities 
filed  applications  for  refund  in  the 
Subpart  V  crude  oil  refund  proceedings. 
A  group  of  states  filed  objections  to  the 
applications,  claiming  that  the 
applicants  should  not  be  eligible  to 
receive  refunds  because  they  were  not 
injured  end-users.  The  states  also 
claimed  that  the  applicants  should  not 
be  permitted  to  act  as  conduits  for  the 
distribution  of  refund  benefits  to  their 
injured  customers.  The  DOE  rejected 
both  of  the  states'  arguments,  finding 
that  the  applicants  were  not  claiming  a 
refund  for  themselves,  but  rather  agreed 
to  pass  through  to  their  customers  the 
benefits  of  any  refunds  which  they 
would  receive.  The  DOE  also  found  that 
the  Settlement  Agreement  permitted 
utilities  to  receive  refunds  in  Subpart  V 
crude  oil  proceedings  in  order  to 
distribute  direct  restitution  to  their 
injured  customers.  In  addition,  the  DOE 
stated  that  strong  considerations  of 
restitutionary  policy  favored  approval  of 
the  applicants  claims.  Accordingly,  the 
applications  were  approved  and  the 
applicants  were  granted  reftmds 
totalling  $4,741,16& 
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Getty  Oil  Company/CardetU  Skelgaa, 

Furniture  and  AppJicance 

Company.  Inc^  11/1/88;  RF263-U»4 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
Tiled  by  a  reseller  of  propane  that  was 
covered  by  ■  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Ckimpany.  The  applicant  submitted 
information  indicating  Getty  purchases 
of  6,393.506  gallons  of  propane.  It 
elected  to  limit  ita  claim  on  th«  basis  of 
the  level-of-distribubon  presumption  of 
injury  methodology  and  was  eligible  for 
a  refund  below  the  SSaOOO  threshold. 
The  total  refund  approved  in  this 
Decision  is  $12,046,  representing  $5354 
in  principal  and  $6,192  in  accnwd 
interest. 

Getty  Oil  Company /Kelley's  Filling 
Station,  11/4/88:  RP265-2143 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Rehind 
filed  by  a  retailer  of  motor  gasoline 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  The  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  gasoline  purchases  of  one  of  its 
station  outlets  and  was  eligible  for  ■ 
refund  on  the  basis  of  the  level-of- 
distribution  presumption  of  injury 
methodology.  The  total  refund  approved 
in  this  Decision  is  $2,339,  representing 
$1,137  in  principal  and  $1,202  in  accrued 
interest. 

Glenn  W.  Sprigga.  et  aL  11/1/88; 
RF272-e0437.  et  al. 
The  DOE  issued  a  Decision  and  Ordar 
denying  thirteen  Applications  for 
Refund  Hied  in  connecbon  with  the 
Subpart  V  crude  oil  refund  proceedings. 
Each  applicant  was  a  reseller  or  retaUier 
during  the  period  August  19, 1973 
through  )anuary  27, 1981.  Because  aooe 
of  the  applicants  demonstrated  that  they 
were  injured  by  the  crude  oil 
overcharges,  they  were  ineligible  for  a 
crude  oil  refund. 

Gulf  Oil  Corporation/Donahue  Oil  Co. 
et  al.  11/4/88;  RF390-85aZ  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  100  Applications  for  Refund 
submitted  in  the  Golf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$155,862. 

Gulf  Oil  Corporation/McCue  'a  Service 
Station  et  aL.  11/4/88:  RF300~885a 
etal 
The  DOE  issoed  a  Decision  and  Older 
concerning  100  Applicatioas  for  Re&ind 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  oroceeding.  Each 


application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$216,868. 

Gulf  Oil  Corporation/Moran  Coal 
Company,  lac.,  et  al..  11/1/98; 
FR30(^-1  metal. 
The  DOE  issued  a  Decision  and  Order 
concerning  86  AppUcations  for  Refund 
submitted  by  retailers  and  consumers  in 
the  Gulf  Oil  Corporation  special  refund 
proceeding.  Each  consumer  applicant  is 
presumed  injured  under  the  end-user 
presumption,  and  each  reseller  applicant 
is  claiming  a  refund  less  than  $5,000.  and 
is  therefore  presumed  injured  under  the 
small  claims  presumption.  Therefore, 
each  applicant  is  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision,  which  includes  both  principal 
and  interest  is  $119,139. 

Guff  Oil  Corporation/North  East 

Independent  School  District,  et  al.. 
11/1/88;  RF300-2404.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  98  Applications  for  Refund 
submitted  by  retailers  and  consumers  in 
the  Gulf  Oil  Corporation  special  refund 
proceeding.  Each  consumer  applicant  is 
presumed  injured  under  the  end-user 
presumption,  and  each  reseller  appHcant 
is  claiming  a  refund  less  than  $5,000,  and 
is  therefore  presimied  injured  under  the 
small  claims  presumption.  Therefore, 
each  appHcant  is  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision,  which  includes  both  principal 
and  interest,  is  $161,042. 

Gulf  Oil  Corporation/Richmond  County 
Board  of  Education,  et  al.,  1/3/88; 
RF300-140a  et  al. 
The  DOE  issued  a  decision  and  order 
granting  15  Applications  for  Refund  in 
the  Gulf  Oil  Corporation  refund 
proceeding.  Each  of  the  claimants 
demonstrated  that  it  was  a  direct 
purchaser  of  Gulf  covered  products 
dining  the  consent  order  period.  Each  of 
the  claimants  listed  in  the  appendix  to 
this  Decision  has  demonstrated  that  it 
was  an  end-user  of  the  Gulf  products  it 
purchased.  Accordingly,  the  claimants 
listed  in  the  appendix  were  assumed 
injured  and  received  their  full  allocable 
shares.  The  total  amount  of  refunds 
granted  in  this  Decision,  which  Include 
both  total  principal  and  total  interest,  is 
$11,402. 

GulfStatm  Asphalt  Compaay.  it/2/88; 
RF272--8868,  RD272-8a68 
Gulf  SUtas  Aspiult  Compaay  filed  an 
Application  lot  Rafuad  in  th«  Subpart  V 
crude  oil  refund  proceeding.  A  group  of 
states  filed  an  objection  to  Gulf  States' 


application,  claiming  that  the  firm 
should  not  b«  eligible  to  receive  a  refund 
because  it  had  not  established  that  it 
was  an  injured  end-user.  The  states  also 
filed  a  Motion  for  Discovery,  seeking 
information  that  would  support  their 
assertion  of  non-injtu^.  The  DOE 
rejected  the  states'  arguments,  finding 
that  they  had  not  submitted  relevant 
material  sufHcient  to  overcome  the 
presumption  of  injury  available  to  end- 
user  applicants  in  this  proceeding.  The 
DOE  also  dismissed  the  Motion  for 
Discovery  on  similar  grounds.  The  DOE 
then  reviewed  the  application  and  found 
that  information  provided  therein 
supported  the  firm's  claim.  Accordingly, 
Gulf  States  was  granted  a  refund  of 
$43,315. 

/.  W.  Snyder  et  al..  11/2/88;  RF272-32303 
etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  14  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1983.  through  January  27, 
1981.  Each  applicant  used  petroleum 
products  for  various  activities  including 
farming,  manufacturing,  road 
maintenance,  and  heating  public  school 
facilities,  and  each  determined  its 
volume  claim  either  by  consultiag  actual 
purchase  records  or  by  reasonably 
estimating  its  consumption.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  lo  have  been 
injured.  The  sum  of  (he  refunds  granted 
in  this  decision  is  $4J64.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Johnson  Oil  Company  et  al.,  11/4/88; 
RF272-82031.  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  six  Applications  for  Refund 
filed  in  connection  with  the  Subpart  V 
crude  oil  refund  proceedings.  Each 
applicant  was  a  reseller  or  retailer 
during  the  period  August  19, 1973 
through  January  27, 1961.  Because  none 
of  the  applicants  demonstrated  that  they 
were  injured  by  the  crude  oil 
overcharges,  they  were  ineligible  for  a 
cruda  oil  refiind. 

Lafayette  Greenville  Bus  Owner's 

Association,  10/31/88;  BF272-75021 

The  DOE  issued  a  Supplemental 
Order  rescinding  the  reftiiid  granted  to 
Lafayette  ft  GfeeaviUe  Bua  Owner's 
Association  in  Junior  Boyd,  17  DOE 
1  85,695  (1988).  because  tke  firm  had 
previooaly  waived  its  right  to  further 
crude  oil  refunds  when  it  filed  an 
application  for  refund  from  the  Surface 
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Transporters  escrow  in  the  Stripper 
Well  proceeding.  See  International  Shoe 
Co..  16  DOE  1  85.452  (1987).  Accordingly, 
the  firm  was  instructed  to  remit  the  sum 
of  $263  to  the  DOE.  In  addition.  Donald 
Brooks  of  Petroleum  Resource 
Associates,  Inc.,  who  filed  the  crude  oil 
application  on  behalf  of  Lafayette  & 
Greenville,  was  held  to  be  jointly 
responsible  with  Lafayette  &  Greenville 
for  the  rettun  of  the  money. 

Mayer  Truck  Line,  Inc.,  et  al..  11/2/88; 
RF272-S567  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  10  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  All  of  the  applicants  were  trucking 
firms,  and  none  had  waived  their  rights 
to  a  Subpart  V  crude  oil  refund  by  filing 
a  claim  for  a  refund  from  a  Stripper  Well 
escrow.  Each  applicant  determined  its 
volume  claim  by  either  utilizing  actual 
purchase  records  fitnn  the  crude  oil 
price  control  period  or  by  using  a 
reasonable  estimation  technique.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  to  have  been 
injured.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $10,507. 

Melvin  Miller  Sons  et  aL  11/2/88; 
RF272-30230  et  aL 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  13  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973.  through  January  27, 
1981.  Each  applicant  used  petroleum 
products  for  various  activities  including 
farming,  manufacturing,  road 
maintenance,  and  heating  public  school 
facilities,  and  each  determined  its 
volume  claim  either  by  consultiBg  actual 
purchase  records  or  by  reasonably 
estimating  its  coiuumption.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  to  have  been 
injured.  The  simi  of  the  refunds  granted 
in  this  decision  is  $5,75a  AH  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Mid-Atlantic  Coca-Cola  Bottling  Co., 
Inc.  Coca-Cola  Foods  Co..  11/1/88; 
RF272-3406,  RD272-3406,  RF272- 
3748,  RD272-374a 


The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting 
the  applications  of  Mid-Atlantic  Coca- 
Cola  Bottling  Co..  Inc.  Coca-Cola  Foods 
Co.  for  a  refund  pursuant  to  the 
provisions  of  10  CFR  Part  205,  Subpart  V 
(Subpart  V)  for  its  purchases  of  crude  oil 
products  between  August  1973  and 
January  1981.  The  DOE  also  rejected 
Motions  for  Discovery  and  Objections 
filed  against  these  two  applicants  by  a 
group  of  30  State  governments  and  two 
territories  (The  States).  The  States 
sought  to  rebut  the  presumption  that  end 
users  were  injured  by  the  crude  oil 
overcharges  occurring  during  the 
regulatory  period.  The  DOE  rejected  the 
States'  contention  that  the  overall 
profitability  of  the  applicants'  respective 
industries  during  the  regulatory  period 
showed  that  the  applicants  were  able  to 
pass  along  the  costs  of  overcharges  to 
their  customers.  The  DOE  noted  that  a 
manufactiu^r's  energy  cost  will  vary 
based  on  the  size  of  the  business  and 
types  <A  refined  products  used.  With 
regard  to  the  discovery  motions  filed  by 
the  States,  the  DOE  ruled  that  discovery 
was  inappropriate  in  a  Subpart  V 
proceeding,  and  that  the  States  had 
failed  to  show  that  any  additional 
information  was  required  to  be 
submitted  by  the  applicants.  The  DOE 
foimd  that  the  applicants  were  end  users 
of  petroleum  products  and  substantiated 
their  purchases.  Accordingly,  the  DOE 
granted  the  applicants'  respective 
refimd  claims. 

Robert  Patefield  et  al..  11/3/88;  RF272- 
5237  etal 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  six  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973,  through  January 
27, 1981.  Each  applicant  used  the 
products  for  various  activities.  Each 
applicant  determined  its  volume  claim 
either  by  utilizing  actual  purchase 
records  bom  the  crude  oil  price  control 
period  or  by  estimating  its  petroleum 
consumption  during  that  period.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
found  injured  based  upon  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $522. 

Shape  Brothers  et  al.,  11/2/88;  RF272- 
30905  et  aL 


The  DOE  issued  a  Decision  and  Order 
approving  Applications  for  Refund 
submitted  by  fifteen  (15)  claimants  for 
crude  oil  overcharge  funds  collected  by 
the  DOE.  The  OHA  found  that  the 
claimants,  all  end-users,  met  the 
eligibility  requirements  by  supplying 
their  actual  or  estimated  purchase 
volume  information  for  their  commercial 
or  agricultural  activities.  OHA  granted 
the  claimants  a  total  refund  of  $3,027 
based  on  their  purchases  of  15.140,236 
gallons  of  refined  petroleum  products. 

Total  Petroleum.  Inc/Apco  Oil  Corp./ 
Twin  City  Oil  Company.  Inc^  11/3/ 
88:  RF310-1.  RF83-164 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Twin  City  Oil  Company.  buL.  a 
motor  gasoline  retailer,  from  the 
settlement  fund  obtained  by  the  DOE 
through  a  consent  order  with  Total 
Petroleum,  Inc.  The  DOE  determined 
that  Twin  City  met  the  criteria  for  a 
refund  of  $3,832  ($3,358  in  principal  and 
$474  in  interest).  The  DOE  determined 
further  that  Twin  City's  refund  should 
not  be  disbursed  to  the  fum  because  in 
an  earlier  proceeding  involving  the  Apco 
Oil  Corporation  escrow  account  fund. 
Twin  City  received  a  refund  to  which  it 
was  not  entitled.  The  DOE  therefore 
transferred  the  $3,832  awarded  to  Twin 
City  from  the  Total  escrow  fund  account 
directly  to  the  Apco  escrow  fund 
account  This  transfer  served  to  reduce 
Twin  City's  repayment  obligation  to  the 
Apco  escrow  fund  account  to  $1,424. 
Twin  City  was  directed  by  DOE  to  pay 
this  amount  to  the  Apco  escrow  fund 
account  within  twenty  days  of  the 
issuance  of  this  Decision. 

WJl  Grace  »  Company,  11/3/88; 
RF272-30836 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  W.R.  Grace  &  Company  (Grace)  in 
the  Subpart  V  crude  oil  proceedings.  The 
DOE'S  denial  was  based  on  the  fact  that 
Grace's  affiUate,  Grace  Distribution 
Services,  had  applied  for  and  been 
granted  a  refund  from  the  Surface 
Transporters  Escrow,  and  had  thereby 
waiveid  Grace's  right  to  a  refund  in  the 
crude  oil  proceeding. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 

Decisions  and  Orders: 


CaMNa 


Noa( 


Total  reMot 


Ointo  Entaiprises.  Inc  ««>. 
Oennii  Alan  el  al. 


RF272-10426 
RF272-1S620 


10/31/88 
It/2/88 


145 
59 


S7.038 
16.507 
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Nanm 

CsMNa 

DM 

No  Of 
appDcanlB 

Tolai  refund 

H«trr)Co^#f^              

RF272-9fi«) 
RF272- 17223 
RF272-31304 
RF272- 16801 

11/4/88 

11/3/88 

11/3/88 

10/31/88 

15 
85 
33 
32 

24372 

Khvfw  rtit*itK  C^  ^al               ,      ,      , 

37.602 

RIC«M^  Fr«nk  #< «/                                      

3.442 

nH. . .  Pf—faUnn  mrt  OfitP"  ■n'^                                                       

5.294 

Dismissals 

The  following  submissions  were 
dismissed: 

Name  and  case  Number 
Abbott  Ambulance  Service,  Inc. — 

RF272— 73833 
Alford  L  Flanagan— RF272— 59636 
Ang's  Service  Station— RF300— 8587 
Anthony  Milhovilich— RF300— 8602 
Aurora  Aviation— RF272— 74646 
Beer  Soda.  Inc.— RF300— «880 
Cal  Kirkland—RF272— 46319 
Charles  V.  Johnson— RF272— 41865 
City  of  Conover—RF272— 60024 
City  of  Ralls— RF272— 61342 
Claybomes  Grocery— RF272— 72445 
Crowders  Gulf  Station— RF272— 65055 
David  T.  Long— RF272— 61433 
Davis  Gulf  Service— RF300— 8909 
Edward  A.  Reely—RF272— 73201 
Federal  Express  Corporation — RF300 — 

9049.  RF300-9452 
Five  Point  Gulf— RF30O— 8477 
Floyd  Fe8er—RF272— 63265 
Franklin  Plaza  Apts..  Inc. — RF272 — 

62211 
Frederick  E.  Meyer— RF307— 2705 
G.  C.  Feaster  and  Sons— RF300— 5153. 

RF300— 9632 
Garden  City  Public  Schools— RF272— 

61043 
Gardenside  Arco  Service  Station — 

RF304— 2354 
Grady  &  John  H.  Latham  Dairy — 

RF300— 9857 
Guilford  County— RF272— 59995 
Henderson  Gulf  Service— RFOO— 9318 
Howe  Oil  Co.— RF300— 0461 
J.D.  Melton  Gulf  Station— RF300— 9644 
Jackson  Greer— RF307— 2139 
Jeff  Nesmith— KFA— 0225 
Jim  Pletcher—RF272— 60535 
Joseph  P.  Fox— RF272— 54743 
Keignas  Service  Station — RF300 — 8566 
Kidder  Fuels.  Inc.— RF300— 8314 
Lafayette  Service  Station— RF300— 8548 
Long  Island  Lighting  Co.— RF300— 9818 
Memphis  Areo  Corporation — RF307 — 

4533 
Milan  Express— RF272— 72458 
Mr.  Earl  Conway— RF300— 10412 
New-Mac  Electric  Coopertive,  Inc. — 

RF272— 54763 
Oats  Incorporated— RF300— 9864 
Oelkers  Servicecenter — RF307 — 955 
Parman  Enterprises,  Inc. — RF272 — 64521 
Pennsylvania  Power  and  Light 

Company— RF272— 66285 
Pitcher's  Loma  Vista— RF265— 1869 


Rainbow  Bridge  Exxon — RF307— 1059 
Retail  Petroleum  Service.  Inc.— RF300— 

10296 
Richard  R.  Sabum-^IF300— 7439 
Robert  A.  Martin— RF272— 74792 
Robert  Patefield—RF272— 11791 
Roger  Gulf  Service— RF300— 8565 
San  Ramon  Valley  Unified  School 

District— RF272— 73255 
Sawyer  Gas  of  Jacksonville.  Inc. — 

RF307— 5247 
Schluckebier  Oil  Company— RF310— 7 
Second  Triangle  Station— RF300— 8609 
Standard  Trucking  Co.— RF272— 67309 
Standard  Trucking  Co.— RF300— 8993. 

RF30O-«509 
Stanley  Oil  Company,  Inc  — RF307-5867 
State  Line  Gulf  Service— RF300-7127 
State  of  Minnesota— RF272-6617e 
Surfside  Gulf— RF300-8481 
Svatek  Distributing  Co.— RF300-9863 
Township  of  Hampton — RF272-74479 
Walt  Harris  Gulf  Products— RF300-8004 
Welliver  Brothers— RF272-61233 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  OfRce  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  pjn.  and  5KX}  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management-  Federal  Energy 
GuidJines.  a  commercially  published 
loose  leaf  reporter  system. 

lanuary  \0. 1969. 
GaorgB  B.  Bmiuy, 

Director.  Offie  of  Hearings  and  Appeals. 
(FR  E)oc  ae-1052  Filed  1-13-80: 8:45  am] 

MUJMQ  coot  MSS-eVII 


Issuance  of  Decisions  and  Orders; 
Week  of  Novetnber  21  Ttirough 
November  25, 1968 

During  the  week  of  November  21 
through  November  25. 1988.  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

AppesJs 

Glen  Milner,  11/22/88;  KFA-0229 


Glen  Mihier  filed  an  Appeal  from  a 
denial  by  the  Freedom  of  Information 
Officer  (FOI  Officer]  of  the  Albuquerque 
Operations  Office  of  the  U.S. 
Department  of  Energy  (DOE)  of  a 
request  for  a  waiver  of  fees  under  the 
Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  found 
that  although  Milner  satisfied  one  of  the 
requirements  for  fee  waiver,  i.e.,  the 
disclosure  of  the  information  was  not 
primarily  in  his  commercial  interest,  he 
did  not  meet  the  other  requirement.  i.e.. 
disclosure  of  the  information  was  likely 
to  contribute  to  public  understanding  of 
the  operations  or  activities  of  the 
government.  The  subject  of  Milner's 
request  concerned  the  operation  or 
activities  of  the  government  but 
disclosure  of  the  requested  material 
with  security  deletions  was  not  likely  to 
contribute  significantly  to  the  public 
understanding  of  those  activities. 
Furthermore,  the  DOE  found  that  Milner 
was  not  in  a  position  to  disseminate  the 
material  in  a  useful  way  to  the  public. 
Because  Milner  had  failed  to  satisfy 
both  of  the  basic  requirements  for  a  fee 
waiver,  his  Appeal  was  denied. 

Toledo  Coalition  For  Safe  Energy,  11/ 
22/88;  KFA-0227 

The  Toledo  Coalition  for  Safe  Energy 
filed  an  Appeal  from  a  partial  denial  by 
the  Acting  Director  of  the  Office  of 
Remedial  Action  and  Waste  Technology 
of  the  Office  of  Nuclear  Energy  of  a 
Request  for  Information  which  the  firm 
had  submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  considering 
the  Appeal  the  DOE  found  that  certain 
documents  which  were  initially 
withheld  under  FOIA  Exemption  5 
should  not  be  released  to  the  public.  An 
important  issue  that  was  considered  in 
the  Decision  and  Order  was  whether 
certain  documents  were  protected  from 
disclosure  by  the  deliberative  process 
privilege. 

Remedial  Orders 

Tri-Service  Drilling  Company.  11/21/88; 
KRO-0120 

Tri-Service  Drilling  Company  (Tri- 
Service)  objected  to  an  Amended 
Proposed  Remedial  Order  (APRO) 
which  the  Economic  Regulatory 
Administration  (ERA)  issued  to  the  firm 
on  September  3. 1985.  In  the  APRO,  the 
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ERA  found  that  Tri-Service  violated  the 
crude  oil  producer  price  regulations  at 
10  CFR  212.73  and  21Z74.  The  ERA 
alleged  that  Tri-Service  misapplied  the 
definition  of  property  and,  as  a  result. 
miscertified  erode  oil  as  stripper  well  oil 
and  charged  prices  M^ich  exceeded  its 
appUcable  ceiling  prices  under  the 
regulations.  After  considering  the  firm's 
Statement  of  Objections,  the  DOE 
concluded  that  the  AH<0  should  be 
issued  as  a  final  Remedial  Order.  In 
reaching  its  conclusion,  the  DOE 
rejected  the  firm's  contentions  that-  (i) 
Tri-Service's  oil  and  gas  leases  qualified 
as  a  single  property;  (ii)  the  ERA  did  not 
set  forth  a  prima  facie  case  and  did  not 
provide  ctniclusive  evidence  on  the 
average  daily  production  of  the  oil  and 
gas  leases;  (iii)  the  ERA's  interest 
assessment  on  the  overcharge  amount 
was  improper,  and  (iv)  the  DOE  does 
not  have  the  authority  to  order  payment 
to  any  person  other  than  the  actual 
purchaser  of  the  crude  oil  at  issue.  Tri- 
Service  was  directed  to  refund  $394,838 
plus  interest,  to  the  DCS  for  distribution 
under  10  CFR  Part  205,  Subpart  V. 

Implementatkn  of  Special  Refund 
Procedures 

Indian  Wells  OilCompaay.  11/22/88: 
KEF-0103 
The  DOE  issued  a  final  Decision  and 
Order  establishing  procedures  for  the 
distribution  of  funds  obtained  as  a  result 
of  a  consent  order  entered  into  with 
Carlson  Companies.  Inc.  and  Ferrell 
Companies.  Inc..  owners  of  Indian  Wells 
Oil  Company.  The  Decision  discusses 
presumptions  that  will  be  applied  in 
evaluating  refund  claims  of  applicants 
who  purchased  natural  gas  liquids  and 
natural  gas  liquid  products  fit)m  Indian 
Wells  during  the  consent  order  period. 

Refund  Applications 

Atlantic  Richfield  Company /Carmona's 

Arco  Service,  et  at..  11/23/88; 

RF304-120a  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  51  Applications  for  Refund 
filed  by  48  claimants  in  the  Atlantic 
Richfield  Company  special  refund 
proceeding.  All  of  the  applicants  were 
either  end-users  or  reseller/retailers 
applying  for  small  claims  presumption 
refunds.  In  addition,  each  applicant 
documented  the  volume  of  its  purchases 
from  ARCO  and.  therefore,  was 
presumed  to  have  been  injured  and 
entitled  to  a  refund.  The  EKDE  concluded 
that  these  firms  should  receive  refunds 
totalling  SBS.037  representing  $75,316  in 
principal  and  $19,721  in  accnied  interest. 
Atlantic  Richfield  Company/Charles 

Schneider,  et  al^  11/23/88;  RF304- 

1079,  eiol. 


The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
filed  by  tkree  claimants  in  die  Atlantic 
Richfield  Company  special  refund 
proceeding.  All  of  the  appUcants  were 
either  end-users  or  reseller/retailers  that 
applied  for  small  claims  presumption 
refunds.  In  addition,  each  applicant 
documented  the  volume  of  its  purchases 
from  ARCO  and.  therefore,  was 
presumed  to  have  been  injured  and 
entitled  to  a  refund.  The  DOE  concluded 
that  these  firms  should  receive  refunds 
totalling  $4,933.  representing  $3,909  in 
principal  and  $14)24  in  accrued  interest 
Belridge  Oil  Company /Indiana;  RQ8- 

480 
Standard  Oil  Co.  flndianoj/lndiana: 

RQ251-481 
Standard  Oil  Co.  (ladiaaaj/Indiana: 

RQ251-128 
Standard  Oil  Co.  (Indiatto) /Indiana;  11/ 

22/88;  RQ2S1-135 
The  DOE  issued  a  Decision  and  Order 
approving  the  Applications  for  Refund 
and  Motions  for  Modification  filed  by 
the  State  of  Indiana  in  the  Behidge  Oil 
Company  and  Standard  Oil  Co. 
(Indiana)  refund  proceedings.  Indiana 
requested  permission  to  transfer 
$343,539.29  in  previously  approved  funds 
and  expend  the  remainder  of  its 
undisbursed  second-stage  refund  monies 
($101,829  in  principal  plus  $214)24  in 
interest)  on  the  State's  Energy 
Conservation  Financial  Assistance 
Program  (ECFAP).  Citing  previous 
second-stage  disbursements  to  ECFAP 
and  the  current  success  of  the  program, 
the  DOE  determined  that  it  was 
appropriate  to  grant  additional  funding 
to  ECFAP.  Accordingly,  Indiana's 
submissions  were  granted. 
City  of  Fort  Lauderdale  et  al.,  11/23/88; 

RF272-30941  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  Applications  for  Refund 
submitted  by  24  claimants  for  crude  oil 
overcharge  funds  collected  by  the  DOE. 
The  DOE  found  that  the  claimants,  all 
end-users,  met  the  eligibility 
requirements  by  supplying  their  actual 
or  estimated  purchase  volume 
information  for  their  activities.  The  DOE 
granted  the  claimants  refunds  totalling 
$10,800  based  on  their  purchases  of 
54.008.416  gallons  of  refined  petroleum 
products. 
Exxon  Corporation/Collier  Gas  Er 

Appliance  Co..  Inc.,  et  al.  11/23/88; 

RF307-3839  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  41  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 


allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$35,250  ($30,839  prindpal  plus  $4,411 
interest). 
FredL  Waldron.  Ltd..  11/23/88;  RFZ72- 

75094 
The  Department  of  Energy  issued  a 
Supplemental  Decision  and  Order  to 
Fred  L  Waldron.  Limited  (Waldron)  in 
connection  with  a  special  refund 
proceeding  under  10  CFR  Part  205. 
Subpart  V.  In  Farrell  F.  Beck.  17  IXDE 
1  85.706  (1968).  the  DOE  granted 
Waldron.  a  refund  of  $86  based  on  its 
purchases  of  429,764  gallons  of 
petroleum  products  (Case  No.  RF272- 
12824).  However,  Waldron  had 
previously  been  granted  a  refund  of  $83 
under  Case  No.  RF272-16278.  Skic's, 
Inc..  Case  Nos.  RF272-16201  et  al  (July 
15. 1988).  Waldron  returned  the  check 
for  the  second  refund  (for  $86).  stating 
that  only  the  application  approved  in  the 
Skic's  Decision  and  Order  is  correct. 
Therefore,  the  DOE  rescinded  the  refund 
granted  to  Waldron  in  Case  No.  RF272- 
12824. 
Getty  Oil  Company/Hop  S-Sack 

Convenience  Stores.  11/25/88; 

RF2^-20e2 
Hop  &  Sack  Convenience  Stores  (Hop) 
filed  an  Application  for  Refund  seeking 
a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  entered 
into  with  the  Getty  Oil  Company.  Hop 
documented  the  volume  of  Getty  motor 
gasoline  which  it  purchased  indirectly 
through  Crescent  Oil  of  Duncan,  Inc.,  a 
Getty  jobber,  that  had  previously 
received  a  refund  in  the  Getty 
proceeding.  Utilizing  the  procedures 
oiitlined  in  Pioneer  Corp./E.I  du 
Nemours  &  Co.,  14  DOE  1 85.190  (1986). 
the  DOE  calculated  Hop's  allocable 
share,  which  was  less  than  the  small 
claims  threshold.  The  total  amount  of 
this  refund  is  $2,231,  representing  $1,083 
in  principal  and  $1,146  in  accrued 
interest 
Getty  Oil  Company /James  Mill  Truck 

Plaza,  U 123/88;  RF285-0018.  RF265- 

2755 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  James  Mill  Truck  Plaza  (James 
Mill],  a  retailer-reseller  of  motor 
gasoline  and  middle  distillates  covered 
by  a  Consent  Order  that  the  DOE 
entered  into  with  Getty  Oil  Company. 
The  api^icant  submitted  competitive 
disadvantage  data  and  the  volumes  of 
Getty  covered  products  that  were 
purchased  during  the  consent  period 
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from  Lakeside  Oil  Company.  Inc. 

(Lakeside),  a  jobber  that  had  previously 
received  presumption  level  refunds  in 
the  Getty  proceeding.  After  fully 
evaluating  the  circumstances  in  this 
proceeding,  James  Mill  was  granted  a 
refund  based  on  Lakeside's  passthrough 
percentages  of  60  percent  for  motor 
gasoline  and  SO  percent  for  middle 
distillates.  The  refund  approved  in  this 
Decision  is  $16,874,  representing  $8,190 
in  principal  and  $8,684  in  accrued 
interest. 
Gulf  Oil  Corpomtion/Ballance  Culf& 

Oil  Co..  Inc.  et  oL  11/23/88;  RF3(»- 

500,  et  at. 
The  DOE  issued  a  Decision  and  Order 
concerning  151  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest  is 
$228,831. 

Gulf  Oil  Corporation/Central  Motors 
Express,  Inc.,  et  al.,  11/23/88; 
RF306-600,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  133  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
S20a22& 

Gulf  Oil  Corporation/Darrell's  Gulf 
Service,  et  al.,  11/25/88;  RF300- 
6474,  et  al.. 

The  DOE  issued  a  Decision  and  Order 
concerning  31  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
applicant  elected  the  $5,000  or  40 
percent  "mid-range"  presumption  of 
injury  rather  than  demonstrate  that  it 
was  injured  by  the  overcharges.  For 
each  of  the  applicants,  a  refund  of  $5,000 
in  principal  was  greater  than  40  percent 
of  the  allocable  share.  The  sum  of  the 
refunds  granted  In  this  Decision  is 
$196,586. 

Gulf  Oil  Corpomtion/Hayden's  Gulf  et 
al..  11/23/88;  RF300-2901.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  88  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$132,897. 

Gulf  Oil  Corporation/James  D.  Pressly, 
et  al.,  11/21/88;  RFX0-A353,  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  150  Applications  for  Refund 


submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$281,148. 

Gulf  Oil  Corporation/Town  of  East 
Hartford,  et  al,  11/23/88;  RF300- 
3011,  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  146  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  tHe 
refunds  granted  in  this  Decision  is 
$226,976. 

Gulf  Oil  Corporation/W.R.  Greene,  et 
al.,  11/22/88;  RF  300-3200.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  67  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$117,759. 

Gulf  Oil  Corp./William  Telesco.  11/23/ 
80.  RF300-10605 

On  November  9, 1988.  the  DOE  issued 
a  Decision  and  Order  granting  a  refund 
of  $148  to  William  Telesco  (Telesco). 
Case  No.  RF300-7416.  Gulf  Oil  Corp./ 
White  Mountain  Oil  Co.,  18  DOE  | 
85,223  (1988).  That  Decision  and  Order 
granted  Telesco  a  refund  based  on  an 
erroneous  gallonage  Hgure.  Accordingly, 
the  DOE  issued  a  Supplemental  Order 
granting  Telesco  an  additional  refund  of 
$810. 

Gulf  Oil  Corporation/Star-Tex  Propane, 
et  al.,  11/23/88.  RF300-7204,  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  is 
$75.75a 

Gulf  Oil  Corporation/Tom's  Foods,  Inc.. 
11/21/88,  RF3OO-10601 

On  November  9, 1988,  the  DOE  issued 
a  Decision  and  Order  granting  a  refund 
of  $792  to  Tom's  Foods,  Inc.,  Case  No. 
RF300-2708.  Gulf  Oil  Corp./Uroy 
Brown,  18  DOE  \  85.222  (1988).  The  DOE 
determined  that  this  refund  was  a 
duplicate  of  the  refund  granted  to  Tom's 
Foods.  Case  No.  RF300-5216.  also  on 
November  9, 1988.  See  Gulf  Oil  Corp./ 
Brown  Transport  Corp.,  18  DOE  1  85,194 
(1988).  Accordingly,  the  DOE  issued  a 
Supplemental  Order  rescinding  the 


refund  granted  to  Tom's  Foods,  Inc.  in 
Gulf  Oil  Corp./Leroy  Brown. 

Laurence  F.  Lillibridge  et  al,  \\l2\l9A, 
RF272-3565  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  55  claimants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  it  claimed  and  was 
therefore  found  injured  based  upon  the 
end-user  presumption  of  injury.  With  the 
exception  of  some  applicants  who  used 
reasonable  estimates  to  determine  their 
volume  claims,  all  of  the  applicants 
relied  upon  actual  purchase  records  for 
the  crude  oil  price  control  period.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $39513. 

Marathon  Petroleum  Co./Township  Oil 
Co.,  11/22188,  RR250-4 

The  DOE  considered  a  motion  filed  by 
Township  Oil  Company  requesting 
reconsideration  of  a  partial  denial  of  its 
Application  for  Refund  in  the  Marathon 
Petroleum  Company  special  refund 
proceeding.  Township  claimed  in  its 
original  refund  application  that  it  had 
been  disproportionately  overcharged  by 
Marathon,  because  Marathon  had 
improperly  eliminated  a  discount  That 
claim  was  denied  on  the  grounds  that 
the  firm  failed  to  show  that  Marathon 
was  required  to  maintain  the  discount 
Township  was  granted  a  refund  at  the 
volumetric  level  for  the  period  during 
which  it  was  able  to  show  that  it  had 
banks  of  unrecouped  increased  product 
costs.  In  its  Motion  for  Reconsideration, 
Township  renewed  its  claim  of 
disproportionate  overcharge  and  also 
provided  a  recalculation  of  its  banks  of 
unrecouped  costs.  The  DOE  found  that 
ToMmship  had  still  failed  to  submit  any 
information  establishing  that  it  was 
entitled  to  the  discount  that  was 
discontinued.  The  DOE  also  found  that 
since  Township  showed  additional 
banks  of  unrecouped  product  costs,  it 
was  entitled  to  some  additional  refund. 
However,  since  the  firm  did  not  show 
actual  injury  as  a  result  of  Marathon 
overcharges,  the  firm's  additional  refund 
was  limited  to  40  percent  of  the 
volumetric  level  under  the  mid-range 
presumption  methodology.  The 
additional  refund  granted  in  this  case 
was  $6,414  in  principal  and  $1,267  in 
interest 

Murphy  Oil  Corporation/fames  B. 
Phelps  et  al.,  11/22/88,  RF309-1  et 
al 

The  DOE  issued  a  Decision  and  Order 
granting  50  Applications  for  Refund  filed 
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in  the  Murphy  Oil  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Murphy  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Murphy  products. 
Accordingly,  each  applicant  was 
granted  a  refund  equal  to  its  full 
allocable  share  plus  a  proportionate 
share  of  the  interest  that  has  accrued  on 
the  Murphy  escrow  account.  The  sum  of 
the  refunds  granted  in  the  Decision  was 
$53,768  ($47,924  principal  plus  $5,844 
interest). 

Plaquemines  Oil  Sales  Corp./Celotex 
CorporaUon.  11/23/88,  RF305-14 

The  DOE  issued  a  Decision  and  Order 
approving  the  Application  for  Refund 
filed  by  Celotex  Corporation,  an 
identified  end-user  of  Plaquemines  Oil 
Sales  Corp.  No.  2  diesel  fuel.  After 
examining  the  application  and 
supporting  information,  the  DOE  granted 
the  firm  a  refund  of  $19,787  ($13,523 
principal  plus  $6,264  interest). 

Robert  Bennett  Lee's  Service,  11/23/88, 
RF272-34227.  RF  272-34234 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund 
of  two  claimants  in  the  Subpart  V  crude 
oil  overcharge  refund  proceeding.  The 
DOE  determined  that  the  applicants 
resold  the  refined  petroleum  products 


that  formed  the  basis  of  their 
applications  and  thus  passed  on  the 
costs  of  any  overcharges  to  their 
customers.  Therefore,  the  DOE 
concluded  that  these  claimants  were  not 
injured  by  any  of  the  overcharges 
associated  with  the  gallons  that  they 
purchased.  Accordingly,  both 
Applications  for  Refund  were  denied. 

Robert  Patefield  Brown  Stove  Works, 
Inc.,  n/Z3/88,  RF272-75109.  RF272- 
75110 

The  Department  of  Energy  issued  a 
Supplemental  Decision  and  Order  to 
Robert  Patefield  (Patefield]  and  Brown 
Stove  Works,  Inc.  (Brown)  in  connection 
with  a  special  refund  proceeding  under 
10  CFR  Part  205,  Subpart  V.  In  Robert 
Patefield.  18  DOE  1  85,163  (1988).  the 
DOE  granted  Patefield  a  refund  of  $23 
based  on  his  purchases  of  petroleum 
products  and  Brown  a  refund  of  $361 
based  on  its  purchases  of  petroleum 
products.  However,  Patefield  had 
previously  been  granted  a  refund  for  the 
same  purchase  volume  in  Freed 
Agricultural  Service,  Case  No.  RF272- 
7147  (July  15, 1988),  and  Brown  had 
previously  been  granted  a  refund  for  the 
same  purchase  volume  in  Gilpatrick 
Ranch.  Case  No.  RF272-5237  (May  13, 
1988).  Therefore,  the  DOE  rescinded  the 
duplicate  refunds  awarded  in  the 
Patefield  Decision. 


Crude  OU  End-Users 

The  Office  of  Hearings  and  Appeals  granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following  Decision  and  Orders: 


Name 

Case  No. 

Date 

No.o( 
applicants 

Total  refund 

RF272-30734 
PPC72- 14852 
RF272-33227 

11/23/88 
11/23/88 
11/23/88 

41 
57 
37 

$11,702 

Hech's  Inc.  0r  J/ 

17.352 
14.759 

Dismissals 
The  following  submissions  were  dismissed: 


Name 


BM  Moore  Exxon 

Bristol  Myers  Co _.. 

C.  Franklm  Nelson 

Central  Management  Corp. 

City  o«  Austin 

Oty  o(  Burlington 

City  o(  Newaili 

Oty  of  Scott  City „. 

Cook's  GuH  Service 

CrotweM  Motor  Lines 

Crum's  GuH  Service 

Famnngton  Pubbc  SctWOiS 

Fred's  Gulf  Service 

Gale  WeNmg 

Gary  Mork 

Gilbert  Seller 

Glen  Gregory 

Haven  Service  Center,  Inc 

Herman  Slude „ 

Highlawm  Terrace,  Inc - 

tWIaboro    Elementary    School 
Oistnclir/. 


Case  No. 


HF»7-21. 

RF272-8587. 

RF272-51444. 

RF272-62886 

RF300-10559. 

RF272-74404. 

RF272-61142. 

RF272-49167. 

RF300-49. 

RF300-10565. 

HF300-3626. 

RF272-73910. 

RF300-29. 

HF272-49894. 

RF272-47911. 

RF272-59123. 

RF272-69927. 

RF272-51042. 

RF300-7977. 

RF272-53327. 

RF272-58296. 

RF272-59516. 


Name 

Case  No. 

Homestead  Farm „ „ 

If  HA)  Alloys  International,  Inc 

James  Rollins 

RF272-573ft9. 
RF272-71258. 
RF272-74774 

Jim's  Exxon „ 

John's  Gulf  Service.    

Look  D  Casper — 

Lyte  Cwtton 

RF307-1028. 
RF300- 10488. 
FF272-5eO0e. 
RF272-70784. 

MtfshMFvmt 

nF272-70658. 

McOaniel  Truckirxi  Co 

RF272-70299. 

Miller  Brands-Milwaukee.  Inc 

Northeast     Missouri     Electric 

Power  Coop. 
O.L.    Shorty"  Fought  Exxon 

Otto's  Gulf  Service 

RF272-42390. 
RF272-41644. 

RF307-0e36, 
RF307-20e6, 
RF307-5206 

RF300-9197 

PAR  Trucking 

RF272-34345. 

Penofield  Corporation 

RF272-74250. 

Reed  W.  Smith 

RF300- 10528. 

Renoer  Brott>ers _ 

RF300-10529. 
RF300- 10530. 
RF300-10531. 
RF272-74720. 

Name 


RinderknectM  Assooates.  Inc. 

River  Valley  Cooperative 

Robert  A.  Moore 

Rotjert  Hadley 

Shupe  Brothers  Co 

Skyland  Gulf  Service 

Siuart-Menio  School 

Thorn  s  Transport 

Wmge  s  Super  Senwe 


CbmNo 


..;  RF272-48395. 

.;  RF272-6902e. 
.  1  RF272-€e79e. 
..!  RF272-73631. 

•  RF272-62720. 

RF300-9954 

...  RF272-61877. 

- !  RF272-72681. 

..i  BF300-10572. 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Heanngs  and  Appeals.  Room  lE-234. 
Forrestal  Building,  1000  independence 
Avenue  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  MonagemenL 
Federal  Energy  Guidelines,  a 
commercially  published  looseleaf 
reporter  system.  — 

January  la  1989. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  89-1053  Filed  1-13-89:  8:45  am] 
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Issuance  of  Proposed  Decision  and 
Order;  Period  of  December  5  Through 
December  23, 198$ 

During  the  period  of  December  5 
through  December  23, 1988.  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  O^ice  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D],  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 
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Copies  of  the  full  text  of  tfaia  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  tke  Office  of 
Hearings  and  Appeals,  Room  lB-234, 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20SBS. 
Monday  tfarou^  Friday,  between  the 
hours  of  1  p.m.  and  S  p.m..  except 
Federal  holidays, 
lanuary  10. 1980. 
G«otfaB.  BrasBsy, 
Director,  Office  of  Hearing*  and  Appeals. 

Rob-Lu  Oil  Company,  Inc^  Clarksburg, 
West  Virginia.  Case  No.  KEB-0166 

Rob-Lo  Oil  Company.  Inc  filed  an 
Application  for  Exception  from  the  filing 
requifesMats  of  Form  EIA-782B.  The 
exception  of  request  if  granted,  would 
permit  Rob-Lu  to  cease  fihng  Form  ElA- 
782a  On  December  19, 1968.  the 
Department  of  Energy  issued  a  Proposed 
Decision  snd  Order  which  determined 
that  the  exception  request  be  denied. 

|FR  Doc  80-1064  Piled  1-13-80: 8:45  am| 


F«d«fai  EfMrgy  Regulatory 


(DedMt  Nee.  Em0-13V-«M,  et  iLl 

Southwestern  Electrtc  Power  Co,  et 
aL;  Electrfc  Rate,  Smafl  Power 
Production,  and  Interlocldng 
Directorate  FiHnoe 

January  9k  1080. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
1.  Southwestani  Electric  Power 
Company 

(Dociist  No.  ER8O-131-a00| 

Take  notice  that  on  December  19. 
19ea  Southwestern  Electric  Power 
Company  (SWEPCO)  tendered  for  filing 
an  amendment  (Amendment),  dated 
December  5. 1988,  to  a  letter  agreement 
dated  December  2. 1987.  between 
SWEPCO  and  Brazos  Electric  Power 
Cooperative,  Ina  (Brazos).  The 
Amendment  provides  for  the  continued 
provision  of  transmission  service  by 
SWEPCO  to  Brazos  beyond  the  original 
December  31. 1968  termination  date. 

SWEPCO  requests  an  effective  date  of 
January  1. 1966  to  assure  that  there  is  no 
break  in  service  to  Brazos  and. 
accordingly,  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Brazos,  Gulf  States  Utilities,  the 
Southwestern  Power  Administration,  the 
Arkansas  Public  Service  Commisson. 
the  Louisiana  Public  Service 
Commission  and  the  Public  Utility 
Commission  of  Texas. 
Comment  date:  January  23. 1969.  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

2.  Southwostam  Electric  Power 
Company 

(Docket  Na  ER80-144-000) 

Take  notice  that  on  December  23. 
1968,  Southwestern  Electric  Power 
Company  (SWEPCO)  tendered  for  filing 
a  Power  Supply  Agreement  dated  June 
23, 1968.  between  SWEPCO  and  TEX- 
LA  Electric  Cooperative  of  Texas,  Inc 
(TEX-LA).  The  Power  Supply 
Agreement  provides  for  SWEPCO  to  sell 
to  TEX-LA  all  the  power  and  energy 
required  by  TEX-LA  (in  excess  of  the 
power  and  energy  received  by  TEX-LA 
from  the  Southwestern  Power 
Adminsitration]  to  meet  the  load  of 
TEX-LA's  members  served  from  the 
points  of  delivery  listed  in  the  Power 
Supply  Agreement.  The  Power  Supply 
Agreement  supersedes  in  its  entirety  an 
interim  Letter  Agreement  pursuant  to 
which  SWEPCO  currently  serves  TEX- 
LA. 

SWEPCO  requests  an  effective  date  of 
January  1, 1968.  and  therefore  requests 
waiver  of  the  Commissioo's  notice 
requirements 

Copies  of  this  filing  were  served  upon 
TEX-LA  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  January  23, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montaup  Electric  Company 
[Docket  No.  ER8O-147-00O| 

Take  notice  that  on  December  23, 
1968.  Montaup  Electric  Company 
(Montaup)  tendered  for  filing  an 
agreement  between  itself  and  New 
England  Power  Company  (NEP).  This 
Agreement  provides  for  the 
construction,  owemship,  and  payment 
for  a  tap  to  Montaup's  L-14  and  M-13 
115  kV  transmission  hnes  for  service  to 
NEFs  Tiverton  substation.  The 
Agreement  provides  that  once  the  Tap  is 
built  NEP  shall  pay  100%  of  the  yearly 
cost  of  service  for  the  Tap. 

At  this  date,  the  Tap  has  not  been 
fully  constructed  and  will  not  be 
complete  until  the  spring  of  1989. 
However,  at  NEP's  request  the  Tap  has 
been  energized  and  power  is  Oowing  to 
NEP's  substation.  Montaup  requests 
waiver  of  the  flO-day  notice  period  and 
that  the  Commission  allow  the  rate 
schedule  to  become  effective  as  of 
November  28. 1988.  This  will  allow 
Montaup  to  recover  that  portion  of  the 
cost  of  the  Tap  which  has  already  been 
placed  into  service.  Montaup  will  inform 
the  Commission  as  to  the  date  the  Tap 
becomes  fully  constructed. 

Comment  date:  January  23. 1988.  in 


accordaaoe  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

4.  Otter  TaU  Power  Company 

(Docket  No.  ER8a-137-0001 

Take  notice  that  on  December  22. 
1988,  Otter  Tail  Power  Company  (Otter 
Tail)  tendered  for  fUing  a  rate  schedule 
covering  the  sale  of  supplemental  power 
to  the  City  of  Breckenridge.  Minnesota. 
An  effective  date  of  December  21. 1988 
is  requested  for  the  decrease  estimated 
at  approximately  $134,137  per  year,  in 
the  rates  to  be  charged  to  the  City  of 
Breckenridge  for  supplemental  power. 

Otter  Tail  requests  waiver  of  the 
Conunisaion's  notice  requirements  to 
allow  this  schedule  to  become  effective 
on  December  21. 198&  this  will  coincide 
with  the  current  billing  dates. 

Comment  date:  January  23, 1989,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Monongafaala  Power  Company.  IW 
Potomac  Ediaoa  Company.  Wast  Penn 
Po%ver  Company 

[Docket  No.  ERSe-lsa-OOO) 

Take  notice  that  Allegheny  Power 
Service  Corporation  tendered  for  filing 
on  December  30. 1988,  a  modification 
dated  December  20, 1988  to  an 
Agreement  concerning  limited  term  and 
supplemental  power  service  among 
Monongahela  Power  Company 
(Monongahela).  The  Potomac  Edison 
Company  (Potomac],  West  Penn  Power 
Company  (West  Penn),  and  Baltimore 
Gas  and  Electric  Company  (BGE).  The 
Commission  has  previously  designated 
the  agreement  as  MP  41,  PE  45,  and  WP 
4a 

Section  1  of  the  Modification  revises 
the  parties'  Limited  Term  Power  service 
schedule  by  providing  for  a  demand  rate 
of  up  to  $7.70  per  kilowatt  per  month. 

Section  2  of  the  Modification  revises 
the  rate  for  Limited  Term  operating 
capacity  and  energy  by  inserting  "up  to" 
before  the  present  formula  (the  lesser  of 
(i)  out-of-pocket  costs  (OPC)  phis  2  mills 
or  (ii)  110%  of  OPC). 

Section  3  of  the  Modification 
establishes  a  lower  limit  to  the  total 
revenue  realization  for  any  transaction 
as  110%  of  OPC 

The  parties  have  requ<^'ed  an 
effective  date  of  January  1, 1989,  and 
therefore  request  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  January  23, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Power  Company 

(Docket  No.  ER80-lSe-000) 
January  0, 1080. 

Take  notice  that  on  December  29. 
1988,  Idaho  Power  Company  (IPC) 
tendered  for  filing  in  Interim  Agreement 
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dated  January  13, 1988,  and  a 
Transmission  Services  Agreement  dated 
June  27. 1988,  both  of  which  provide  for 
transmission  service  for  the  City  of 
Seattle  by  IPC.  These  services  are  to  be 
provided  for  a  term  from  January  1, 1988, 
to  December  31.  2007. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  the  Commission's 
regulations  in  order  to  permit  the 
agreement  to  become  effective  on  the 
date  indicated  above  in  accordance  with 
its  terms. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Soutbem  Company  Services,  Inc. 

[Docket  No.  ER89-160-000) 

Take  notice  that  on  October  30, 1988, 
Southern  Company  Services.  Inc.  (SCS) 
tendered  for  filing  a  contract  for  Short- 
Term  Power  between  Southern 
Companies  and  Virginia  Electric  and 
Power  Company.  Under  the  terms  of  the 
contract  Virginia  Power  will  purchase 
and  Southern  Companies  will  sell  300 
megawatts  of  capacity  during  the  month 
of  January.  1989,  and  possibly  the  month 
of  February,  1989  if  the  capacity  is 
needed  by  Virginia  Power  during  that 
month  and  Southern  Companies  make  a 
determination  that  capacity  is  available 
for  sale. 

Comment  date:  January  23. 1969.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  ft  Light  Company 

(Docket  No.  ER89-163-000| 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL),  on  January  3, 1989, 
tendered  for  filing  as  an  initial  rate 
schedule  a  Supplementary  Agreement 
Number  One  To  Special  Short  Term 
Agreement  To  P*rovide  Capacity  and 
Scheduled  Incremental  Energy  By 
Florida  Power  ft  Light  Company  to 
Seminole  Electric  Cooperative,  Inc. 
During  Forced  Outage  of  Seminole  Unit 
No.  1,  and  Cost  Support  Schedules  C,  D. 
F  and  G  (together  with  Cost  Support 
Schedule  F  Supplements)  which  support 
the  rates  for  sales  under  the 
Supplementary  Agreement. 

The  new  rate  schedule  provides  for 
the  sale  of  installed  reserves  from  FPL  to 
the  Seminole  Electric  Cooperative,  Inc. 
for  a  specified  term  commencing  on 
January  1, 1989,  and  estimated  to  end 
the  earlier  of:  (1)  The  return  of  Seminole 
Unit  No.  1  or  (2)  February  28, 1989.  FPL 
respectfully  requests  that  the  proposed 
Supplementary  Agreement  and  Cost 
Support  Schedules  C  D,  F  and  G 
(together  with  Cost  Support  Schedule  F 
supplements)  be  made  effective  on 
January  1.  1989.  According  to  FPL.  a 


copy  of  this  filing  was  served  upon 
Seminole  Electric  Cooperative,  Inc.  and 
the  Florida  Public  Service  Commission. 

Comment  date:  January  23, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arkansas  Power  ft  Light  Company 

(Docket  No.  ER89-15»-000| 

Take  notice  that  Arkansas  Power  & 
Light  Company  (APAL)  tendered  for 
fiUng  on  December  30, 1988,  revised 
Rate  Formulas  applicable  to  certain  of 
its  wholesale  customers  pursuant  to 
Rate  Formula  Agreements  reached  with 
those  customers  through  arms-length 
negotiations.  The  Settlement  Rate 
Formulas  would  increase  revenues  from 
the  affected  customers  by  $1,235,104 
based  on  billing  determinants  for  the  12- 
month  period  ended  December  31, 1987. 
The  Settlement  Rate  Formulas  are 
proposed  to  take  effect  on  March  1, 
1989. 

AP&L  states  that  the  Setdement  Rate 
Formulas  are  required  to  provide  the 
Company  a  compensatory  rate  of  return 
on  its  service  to  the  affected 
jurisdictipnal  customers. 

Copi^  of  the  SetUement  Rate 
Formulas  and  statements  comparing  the 
sales  and  revenues  therefrom  were 
served  on  AP&L's  jurisdictional 
customers  affected  by  the  filing.  Copies 
were  also  served  on  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission,  the  Missouri 
Public  Service  Commission  and  the 
Tennessee  Public  Service  Commission. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER89-161-000) 

Take  notice  that  on  December  30. 
1988,  Wisconsin  Public  Service 
Corporation  (WSPC  or  the  Company) 
tendered  for  filing  rate  schedule 
revisions  permitting  it  to  recover  through 
the  fuel  adjustment  clause  applicable  to 
wholesale  service  buyout  costs  incurred 
in  order  to  reduce  its  future  fuel  costs 
and  requested  waiver  of  the 
Commission's  fuel  clause  regulations 
pursuant  to  the  Commission's  order  of 
December  13, 1988  in  Kentucky  Utilities 
Co.  and  Nevada  Power  Co.,  Docket  Nos. 
EL88-20-000  and  EL88-32-000,  in  order 
to  permit  that  recovery. 

The  Company  also  requested  that  the 
Commission  waive  its  fuel  clause 
regulations  in  order  to  permit  recovery 
of  costs  of  uranium  mines  which  the 
Company  has  shut  down  in  order  to 
purchase  nuclear  fuel  at  a  lower  cost  to 
ratepayers.  The  rate  schedule  revisions 


tendered  by  the  Company  provide  for 
such  recovery. 

Comment  date:  January  23. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Hudson  Gas  ft  Electric 
Cotporation 

[Docket  No.  ER89-162-000| 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (Central 
Hudson)  on  January  3, 1989.  tendered  fur 
filing  as  a  rate  schedule  an  executed 
Agreement  dated  December  2. 1988. 
between  Central  Hudson  and  Orange 
and  Rockland  Utilities.  Ina  (O&R).  The 
proposed  rate  schedule  provides  for  a 
transmission  agreement  between 
Central  Hudson  and  O&R. 

Central  Hudson  states  that  the  service 
to  be  provided  by  Central  Hudson  is  the 
transmission  of  power  and  energy 
between  (a)  Central  Hudson's 
transmission  connection  with  the  345  Kv 
Leeds  Substation  of  Niagara  Mohawk 
Power  Corporation  and  (b)  Central 
Hudson's  fransmission  connection  with 
O&R  at  the  115  Kv  Sugarloaf  Substation. 

Central  Hudson  states  that 
transmission  capacity  to  be  made 
available  to  O&R  will  be  that  schedule 
as  unsupported  firm  power  for  O&R  by 
the  New  York  Power  Authority  (NYPA) 
in  accordance  with  contracts  in  effect 
between  NYPA  and  O&R. 

Central  Hudson  states  that  copies  of 
the  subject  filing  were  served  upon 
Orange  and  Rockland  Utihties,  Inc. 

Comment  date:  January  23, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Vermont  Yankee  Nuclear  Power 
Corpora  tion 

[Docket  No.  EL89-1 1-000] 

Take  notice  that  on  December  9, 1988. 
Vermont  Yankee  Nuclear  Power 
Corporation  (Vermont  Yankee)  tendered 
for  filing,  a  Petition  for  a  Declaratory 
Order.  Vermont  Yankee  states  that  the 
Petition  is  necessary  to  resolve 
uncertainty  concerning  the  permissible 
investments  for  funds  collected  from 
customers  to  pay  for  the  eventual 
decommissioning  of  Vermont  Yankee's 
nuclear  generating  plant  Vermont 
Yankee  requests  the  Commission's 
authorization  for  a  portion  of  the 
decommissioning  funds  to  be  invested  in 
common  equity  securities,  under 
guidelines  specified  in  the  Petition. 
Vermont  Yankee  states  that  it  is  an 
integral  part  of  its  proposal  that 
customers  bear  the  risk  that  the 
investment  strategy  may  prove 
unsuccessful,  and  remain  responsible  for 
all  decommissioning  charges 
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necesailated  by  inadequat*  fund 
earnings. 

Comment  date:  January  24. 1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Tamp*  Elactik  Company 

(Docket  No.  ERae-1S2-000) 

Take  notice  that  on  December  27, 
198a.  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  Service 
Schedule  O  providing  for  long-term 
interchange  service  between  Tampa 
Electric  and  the  Kissimmee  Utility 
Authority  (Kissimmee).  The  service 
schedule  is  submitted  as  a  supplement 
under  tke  existing  agreement  for 
interchange  service  between  Tampa 
Electric  and  Kissimmee,  designated  as 
Tampa  Electric's  Rate  Schedule  FERC 
Nam 

Tampa  Electric  also  tendered  for 
filing,  as  a  supplement  to  the  Service 
Schedule  D  under  its  rate  schedule,  a 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  Kissinunee  of 
capacity  and  energy  from  two  of  Tampa 
Electric's  coal-fired  generating  units,  at 
a  maximum  hourly  delivery  rate  of  15 
megawatts.  The  term  of  the  commitment 
is  hx)m  January  1. 1989  through  March 
31. 1990.  unless  extended  upon  mutual 
agreement  of  the  parties. 

Tampa  Electric  proposes  an  effiective 
date  of  January  1. 1989,  for  Service 
Schedule  D  and  the  Letter  of 
Commitment  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Kissimmee  and  the  Florida  Public 
Service  Commission. 

Comment  date:  January  23, 1900,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

14.  Arkansas  Power  ft  Ught  Company 

(Docket  Na  ER8B-l«4-00e) 

Take  notice  that  on  January  4, 1960. 
Arkansas  Power  &  Light  Company 
(APftL)  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  Na 
115. 

AP&L  states  that  this  schedule  is  a 
letter  agreement  between  AP&L  and  the 
City  of  Ruston.  Louisiana  (Ruston) 
which  provided  for  fiP&L  to  furnish 
transmission  services  through  its  system 
to  the  system  of  Louisiana  Power  and 
Light  Company  to  permit  a  sale  of  power 
and  energy  by  Arkansas  Electric 
Cooperative  Corporation  to  Ruston. 

AP&L  requests  that  the  cancellatioo 
be  made  effective  as  of  March  1. 1980. 
and  therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  Jamiary  23. 1909.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 


IS.  Loulsiann  Poww  ft  Ughl  Compaay 

[Docket  Na  BLW-7-000( 

Take  notice  that  on  November  23, 
1968  Lotniana  Power  ft  Light  Company 
(LPftL)  filed  a  motion  for  waiver  of 
regulations.  LP&L  filed  its  motion  in 
Docket  Number  FA86-63-00a  This  filing 
will  now  be  treated  as  a  separate  docket 
and  has  been  designated  as  Docket 
Number  EL8e-7-00a  LP&L  cerHfied  that 
it  had  served  a  copy  of  its  motion  upon 
the  persons  designated  on  the  official 
service  hst  in  Docket  Number  FA86-63- 

ooa 

ki  its  filing  LP&L  states  that  it  requesto 
waiver  of  the  notice  provisions  of 
section  35.3  of  the  Commission's 
regulations  in  order  to  permit 
modifications  to  wholesale  rate 
schedules  for  service  to  two  municipal 
electric  service  customers.  LPftL  states 
that  in  a  recent  audit  by  the 
Commission's  Division  of  Audits,  the 
audit  staff  has  asserted  that  in  its 
opinion  LP&L  had  improperiy  collected 
costs  from  an  affiliated  entity.  System 
Fuels,  inc.  (SFI).  through  its  wholesale 
fuel  adjustment  clause  billings  during 
the  period  covered  by  the  audit  LP&L 
describes  events  in  the  course  of  the 
hearing  in  Docket  Number  FA86-63-4)00 
involving  issues  related  to  its  recovery 
of  the  SFI  costs.  LP&L  states  that  it  is 
seeking  waiver  of  the  Commission's 
regulations  in  order  to  obviate  the 
necessity  for  a  costly  and  time- 
consuming  hearing  concerning  the  issues 
involving  the  SFI  costs.  LP&L  states  that 
the  hearing  in  Docket  Number  FA86-63- 
000  is  being  held  in  abeyance  pending 
submittal  of  its  request  and  action  upon 
it  by  the  Conmiission. 

Comment  date:  January  23.  I960,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1ft.  Refuse  Energy  Systoius  Company 

(Docket  No.  ER80-148-000| 

Take  notice  that  on  December  23. 
1988,  Baltimore  Refuse  Energy  Systems 
Company,  Limited  Partnership  (Bresco) 
tendered  for  filing  (1)  a  proposed  rate 
schedule  change  (designated  Bresco 
Rate  Schedule  FERC  Na  2)  consisth^  of 
an  Electric  Power  Purchase  Contract 
(the  Contract),  dated  June  3. 1982.  and  a 
Modification  to  Electric  Power  Purchase 
Contract  (the  Modification),  dated  July 
1. 1988,  to  govern  sales  of  electric  power 
by  Bresco  to  Baltimore  Gas  &  Electric 
Company  (BC&E)  from  a  biomass  fueled 
small  power  production  facility  (the 
Facility)  located  in  Baltimore.  Maryland 
and  (2)  a  petition  for  waiver  of  the 
Commission's  regulations  regarding  the 
submission  of  cost-of-service  data  and 
the  submission  of  rate  change  schedules 
not  less  than  00  days  prior  to  the  date  on 


which  the  proposed  change  is  to  becoma 
effective. 

The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  by 
$6,867,801.00  based  on  die  12  month 
period  ending  June  30. 1909.  The  rate 
schedule  change  modifies  the  existing 
rate  schedule  by  providing  for  the 
purchase  by  BG&E  of  capacity  from  the 
Facility. 

The  principal  reason  for  the  proposed 
change  is  that  Bresco  has  agreed  to 
provide  BG&E  with  capacity  from  the 
Facility,  and  BG&E  has  agreed  to 
purchase  the  capacity  under  certain 
conditions  set  forth  in  the  rate  schedule. 

Copies  of  the  rate  change  filing  have 
been  served  upon  BG&E. 

Comment  date:  January  23. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Tampa  Electric  Company 

(Docket  No.  ERaS-lSS-OOO) 

Take  notice  that  on  December  27, 
1988,  Tampa  Electric  Company  (Taaspa 
Electric)  tendered  for  filing  Service 
Schedule  D  providing  for  long-term 
hfiterchange  service  between  Tampa 
Electric  and  the  Florida  Municipal 
Power  Agency  (FMPA).  The  service 
schedule  is  submitted  as  a  supplement 
under  the  existing  agreement  for 
interchange  service  between  Tampa 
Electric  and  FMPA.  designated  as 
Tampa  Electric  rate  Schedule  FERC  Na 
29. 

Tampa  Electric  also  tendered  for 
filing,  as  a  supplement  to  the  Service 
Schedule  D  under  its  rale  schedule,  a 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  FMPA  of 
capacity  and  energy  from  two  of  Tampa 
Electric's  coal-fired  generating  units,  at 
a  maximum  houriy  delivery  rate  of  20 
megawatts.  The  term  of  the  commitment 
is  from  January  1. 1960  through  January 
31. 1990,  unless  extended  upon  mutual 
agreement  of  the  parties. 

Tampa  Electric  proposes  an  effective 
date  of  January  1, 1980  for  Service 
Schedule  D  and  the  Letter  of 
Commitment  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  FMPA  and  the  Florida  Public  Servica 
Commission. 

Comment  dote:  January  23, 1900.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Northeast  Utifities  Service  Coaipaay 

(Docket  No.  ER88-1S0-(U0{ 

Take  notice  that  on  December  27. 
1988.  Northeast  Utilities  Service 
Company  (NUSCO).  acting  as  Ageat  for 
the  Connecticut  Li^t  and  Power 
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Company  (CPftL)  and  Western 
Massachusetts  Electric  Company 
(WMECO)  tendered  for  filing  proposed 
rate  schedules  pertaining  to  sales 
agreements  (Agreements)  with  respect 
to  system  power  (Agreement  A)  and 
various  fossil  units  (Agreement  B) 
between  NUSCO,  as  agent  for  CLaP  and 
WMECO  and  Fitchburg  Gas  and  Electric 
Light  Company  (Fitchburg)  dated  as  of 
October  1, 1984  and  September  sa  1985, 
respectively. 

NUSCO  states  that  the  rate  schedules 
provide  for  sales  to  Fitchburg  of 
capacity  and  associated  energy  from 
CL&P  and  WMCECO's  system  and 
CL&Fs  Montville  Unit  No.  6, 
Middletown  Unit  Nos.  2. 3.  and  4,  and 
from  a  unit  in  which  CL&P  has  an 
entitlement  Newington  (hereinafter 
called  individually  a  "Unit,"  collectively 
the  "Units"),  together  with  related 
transmission  service.  Agreement  A 
commenced  on  October  1, 1984  and  can 
be  terminated  with  thirty  (30)  days 
written  notice.  Agreement  B  commenced 
on  September  30, 1965  and  terminates 
April  30, 198a 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  rate  schedules  to  become 
effective  as  of  October  1, 1984  and 
September  30, 1985,  respectively. 

NUSCO  states  that  the  Capacity 
Charge  for  Agreement  A  is  negotiated 
on  a  daily/weekly  basis  with  a 
maximum  Capacity  Charge  of  $10.00  per 
megawatt  hour.  The  Energy  Charge  is 
based  on  the  weighted  average 
forecasted  energy  charge  rate  for  the 
generating  unit(8)  determined  to  provide 
such  energy.  NUSCO  further  states  that 
the  Capacity  Charge  for  Agreement  B  is 
a  cost-of-service  rate  for  the  period 
September  30, 1985  to  October  31. 1965 
and  thereafter  is  a  negotiated  rate, 
based  on  the  market  price  for  this 
capacity,  and  less  than  the  cost-of- 
service  rate.  The  Energy  Charge  is  based 
on  Fltchburg's  portion  of  the  applicable 
fuel  expenses  and  no  special  cost-of- 
service  studies  were  made  to  derive  this 
charge. 

NUSCO  also  submits  for  filing  a 
notice  of  termination  for  Agreement  B 
and  requests  that  said  termination  be 
effective  April  30, 1988,  the  date  the 
Agreement  ended  in  accordance  with  its 
own  turns. 

NUSCO  states  that  a  copy  of  this 
filing  has  been  mailed  to  I^tchbnrg. 

Comment  date:  January  24, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Madisoo  Gas  and  Electric  Company 

(Docket  No.  ERaa-ISl-OOO) 

Take  notice  that  on  December  27, 
1988,  Madison  Gas  and  Electric 


Company  (Madison)  tendered  for  filing 
Statement  of  Agreement  canceling 
Appendix  H  and  New  Appendices  N,  P, 
Q,  R,  S,  and  T  to  the  Interconnection 
Agreement  dated  April  1, 1978,  between 
Madison  and  Wisconsin  Power  and 
Light  Company  (WPL). 

The  Statement  of  Agreements 
provides  for  the  cancelation  of 
Appendix  H  relating  to  the  Westport  tap 
interconnection  which  has  been 
removed  from  service  and  new  points  of 
interconnection  between  Madison  and 
WPL  as  described  in  Appendices  N,  P, 
Q,  R,  and  S.  Appendix  T  relates  to  RTU 
installations  at  various  points  of 
interconnection. 

Madison  proposes  an  effective  date  of 
September  1, 1987,  and  therefore 
requests  the  Commission  to  waive  the 
notice  requirements  to  allow  for  such 
effective  date. 

Comment  date:  January  23, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Conaoiidated  Edison  Company  of 
New  Yofk,  inc. 

[Dodiet  No.  ER89-I5!MX») 

Take  notice  that  on  Clecember  29, 
1988,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  an  agreement  dated  October 
23, 1987  providing  for  the  delivery  by 
Con  Edison  of  power  and  energy 
purdiased  by  the  New  York  City  Public 
Utility  Service  (NYCPUS)  and  sold  by 
NYCPUS  to  NYCPUS'  commercial  and 
industrial  electricity  consumers  in  New 
York  City.  Under  the  agreement  Con 
Edison  will  deliver  no  more  than  200 
megawatts  of  firm  power  and  associated 
energy  to  no  more  than  200  industrial  or 
commercial  electric  consumers  in  New 
York  City. 

Con  Edison  also  filed  revisions  to  its 
Public  Agency  Economic  Development 
Power  tariff  (Rate  Sdiedule  FERC  Na 
87,  Supplement  Na  1)  applicable  to 
delivery  service  rendered  to  NYCPUS. 
The  tariff  is  currently  applicable  to 
similar  service  rendered  to  the  County 
of  Westchester  Public  Utility  Service 
Agency.  Con  Edison  is  also  proposing  to 
amend  the  Public  Agency  tariff  to  lower 
the  threshold,  from  3.000  kw  to  1,500  kw, 
at  which  customers  will  be  subject  to 
time-of-day  pricing.  No  current  customer 
would  be  affected  by  the  change.  Con 
Edison  is  requesting  permission  to  put 
this  rate  schedule  into  effect  as  of 
February  15, 1989. 

A  copy  of  this  filing  has  been  served 
upon  NYCPUS.  COWPUSA  and  the  New 
York  State  Public  Service  Commission. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Western  Area  Power  Administration 

(Docket  No.  Q'a»-S041-000) 

Take  notice  that  on  December  28, 
1988,  the  Deputy  Secretary  of  the 
Department  of  Energy,  by  Rate  Order 
No.  WAPA-39,  did  confirm  and  approve 
on  an  interim  basis,  to  be  effective  on 
January  1. 1989.  that  being  the  first  day 
of  the  January  1969  biHing  period. 
Western  Area  Power  Administration's 
(Western)  extension  of  Power  and 
Transmission  Rate  Schedules  PD-F2; 
PD-NT2;  ro-J^IFT2;  and  PD-FCT2  for  the 
Parker-Davis  Project  (P-DP).  The  power 
and  transmission  rates  will  be  in  effect 
for  a  period  of  5  years  pending  the 
Commission's  approval  of  them,  or 
substitute  rates,  on  a  final  basis,  or  until 
superseded. 

The  power  repayment  study  (PRS)  and 
supporting  data  on  which  the  power  and 
transmission  rates  are  t>a8ed  indicates 
that  the  existing  rates  are  sufficient  to 
maintain  a  level  of  revenues  that  is 
sufficient  to  recover  the  costs  of 
producing  and  transmitting  power  and 
energy,  maintaining  the  power  system  in 
good  repair,  including  the  recovery  of 
capital  investments,  and  transferring 
surplus  revenues  to  other  Federal  power 
and  water  projects  in  accordance  with 
applicable  laws,  over  a  reasonable 
period  of  years.  A  brief  summary  of  the 
existing  rates  and  the  PRS  results 
follows. 

Cunent  Rate  Sckedulee 

PD-F2—Whoie8ale  Firm  Power  Capacity 
Charge,  $1.87/kW/ino4  Euernr  Charge.  S4.28 
Diills/kWh:  Annnal  Avcra^  Conposite.  Sa.55 

miUs/kWh. 

PD-FDT2—Firm  Tronamisaioa:  $7  J6/kW/ 
yr.  orSOSa/kW/mo. 

PD-NFT2—NoiifinB  Tronswissian:  1.4 
milis^Wh. 

PD-FCT7— Transmission  Service  for 
Colorado  River  Storage  Project  Power  and 
Energy:  3.78/kW/season  or  S0.B3/kW/iDa 

Annual  revenues  for  fiscal  year  1987 
were  approximately  $24.2  million,  while 
average  estimated  operating  revenues 
for  the  first  5  future  years  (FY  1988-J=Y 
1992)  are  approximately  $20  millioa 
Revenues  are  impacted  by  two  factors: 
(1)  The  amount  of  sales  (kWh)  and  (2) 
the  rates  for  such  sales.  Energy  sales  for 
fiscal  years  1988  through  2007 
(termination  of  current  contracts)  are 
based  on  firm  power  and  transmission 
contractual  commitments.  The  power 
and  transmission  rates  now  in  effect  are 
sufficient  to  recover  the  costs  of 
producing  and  transmitting  power  and 
energy.  Additionally,  all  Federally 
funded  reimbursable  construction  of  the 
P-DP  facilities  has  been  recovered  with 
appropriate  interest. 
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The  PRS  on  which  the  rate  extension 
•8  based  differs  in  the  treatment  of 
future  replacements  from  the  PRS  on 
which  the  current  rates  were  based. 
While  the  previous  ratesetting  PRS 
projected  replacements  for  the  entire 
term  of  the  study,  the  PRS  for  the  rate 
extension  projects  replacements  for  the 
5-future-year  cost  evaluation  period 
only.  In  this  way  a  presently 
unnecessary  rate  increase  for  this 
project  that  has  been  repaid  is 
prevented.  Additionally,  since  1983, 
several  events  have  occurred  that  are 
now  reflected  in  the  PRS  prepared  for 
the  rate  extension.  First,  fuel 
replacement  sales  were  made  utilizing 
Western's  Boulder  City  Area  Office's 
transmission  system  with  the  revenues 
from  those  sales  shared  among  projects. 
Secondly,  the  P-DP  is  repaid,  in  part  due 
to  fuel  replacement  sales  revenues  as 
well  as  sales  greater  than  expected 
resulting  from  surplus  water.  Lastly, 
surplus  revenues  are  used  during  the  5- 
year  cost  evaluation  period  to  repay 
budgeted  investments  and  thereafter  are 
transferred  to  another  project  as 
required  by  law. 

The  Administrator  of  Western 
certifies  that  the  existing  rates  are 
consistent  with  applicable  laws  and  that 
they  are  the  lowest  possible  rates  to  the 
customers  consistent  with  sound 
business  principles.  The  rate  order  and 
associated  rate  schedules  are  submitted 
by  the  Deputy  Secretary  for 
confirmation  and  approval  on  a  final 
basis  beginning  January  1, 1989,  through 
September  30. 1992,  pursuant  to 
authority  vested  in  the  Federal  Energy 
Regulatory  Commission  by  Amendment 
No.  1  to  Delegation  Order  No.  0204-108. 

Comment  date:  January  24. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  flling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determing  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Conunission  and  are  available  for  public 

inspection. 

Lois  O.  CasbeU. 

Secretary. 

|FR  Doc.  80-058  Filed  1-13-89:  8:45  am) 

BHJJNQ  CODE  %1M-t\-m 


(Protect  Na  1490-003] 

Brazos  Rhrer  Authortty;  AvaRebWty  of 
Envtronmentel  Aseessment 

January  12. 1969. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Morris  Sheppard  Dam  Water 
Power  Project  on  the  Brazos  River  in 
Texas  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
humiin  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE., 
Washington.  DC  2042& 
lAtis  D.  CattwU. 
Secretary. 
(FR  Doc  a8-«60  Filed  1-13-89:  8:45  am] 

MUMQ  COOC  SriT-OI-M 


(Upper  FaRs  Profact,  FERC  Projact  No. 
10560-0001 

Metropoman  Water  Dtetrict  of  Provo 
City;  AvaiabWty  of  Environmentai 


January  12, 1980. 

in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  of  exemption  from  licensing 
for  the  proposed  Upper  Falls 
Hydroelectric  Project,  located  on  Upper 
Falls,  a  tributary  of  the  Provo  River,  in 
Utah  County,  near  Provo.  Utah,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project.  In  the  EA, 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 


proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street,  NE.. 
Washington,  DC  20428. 
Lois  0.  CaaheU, 
Secretary. 

[FR  Doc.  89-«61  Filed  1-13-89:  8:45  amj 
atuato  COOC  sru-si-M 


(Projact  Na  9974-001.  Wisconsin) 

Rough  and  Ready  Hydro  C04 
AvallaMUty  of  Envirorunental 
Aasessment 

January  12, 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
application  for  exemption  from  licensing 
for  the  proposed  Upper  Watertown 
Hydroelectric  Project  located  on  the 
Rock  River  in  Jefferson  County,  near 
Watertown.  Wisconsin,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project.  In  the  EA, 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE., 
Washington.  DC  2042a 
Lois  0.  Cathell. 
Secretary. 

|FR  Doc  8»-963  Filed  1-13-89;  8:45  am] 
aUJNQ  CODE  sriT-oi-M 


(Docket  Nos.  ST8»-1-O00.  at  aL] 

Tennessee  Gas  Pipeline  Company,  et 
aL,;  Setf-lmpiementing  Transactione 

January  la  1989. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 


the  Natural  Gas  Policy  Act  of  1978 
(NGPA).> 

The  "Recipient"  column  in  the 
following  table  indicate  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 
9  284.102  of  the  Commission's 
Regulations  and  section  311(a)(1)  of  the 
NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribaticm 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  Regulations  and  Section 
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'  Notice  of  a  tranMction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  tke 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  Regulations. 


311(a)(2)  of  the  NGPA.  In  those  cases 
where  Commission  approval  of  a 
transportation  rate  is  sought  pursuant  to 
S  2&4.123(b)(2).  the  table  lists  the 
proposed  rate  and  the  expiration  date  of 
the  150-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretary  of  the 
Commission  on  or  before  February  1. 
1989. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  t  284.142  of  the 
Commission's  Regulations  and  Section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  S  284.147(d)  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  {  284.163  of  the 


Commission's  Regulations  and  Section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
S  284.221  of  the  Commission's 
Regulations. 

A  "G(LT)"  or  "G(LS) "  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
S  284.224  of  the  Commission's 
RegnlatioDS. 

A  -G(mT  at  "G{HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
S  284.224  of  the  Commission's 
Regulations. 
LoisaCMhell. 


Secretory. 


SHJJNa  coos  f717-0t-« 
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DOCKET 
NUNBCR  K 


TRANSPORTER/SELLER 


RECIPIENT 


EXPIRA- 
DATE  TION 

FILED   SUBPART   DATE«« 


TRANSPOR- 
TATION 
RATE 
(«/HMBTU) 


^ 


ST89-0001  CULF  ENERGY  PIPELINE  CO. 

ST89-0002  DtlHI  CAS  PIPELINE  CORP. 

ST89-00Q3  DELHI  CAS  PIPELINE  CORP. 

SI89-0004  DELHI  CAS  PIPELINE  CORP. 

ST89-0005  SABINE  PIPE  LINE  CO. 

ST89-0006  SABINE  PIPE  LINE  CO. 

ST89-0007  SABINE  PIPE  LINE  CO. 

ST89-0008  SABINE  PIPE  LINE  CO. 

SI89-0009  ACADIAN  GAS  PIPELINE  SYSTEM 

SI89-0010  LONE  STAR  CAS  CO. 

ST89-001I  UNITED  TEXAS  TRANSMISSION  CO. 

ST89-00I2  UNITED  TEXAS  TRANSMISSION  CO. 

ST89-00I}  MIDCON  TEXAS  PIPELINE  CORP. 

ST89-00I«  UNITED  TEXAS  TRANSMISSION  CO. 

ST89-00IS  RED  RIVER  PIPELINE 

ST89-00I6  ONC  TRANSMISSION  CO. 

ST89-0017  NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

ST89-0018  NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

Sr89-00I9  NATURAL  CAS  PIPELINE  CO.  OF  AMERICA  > 

ST89-0020  UNITED  CAS  PIPE  LINE  CO. 

ST89-0021  TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

SI89-0022  TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

i189-0025  TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

il89-00<;<i  TRANSCOHIINENTAL  CAS  PIPE  LINE  CORP. 

SI89-002S  TRANSCONTINENIAL  CAS  PIPE  LINE  CORP. 

■.,l89-00^6  1RANSC0NTINENTAL  CAS  PIPE  LINE  CORP. 

SI89-0027  SOUTHERN  NATURAL  CAS  CO. 

SI89-0028  SOUTHERN  NATURAL  CAS  CO. 

SI89-0029  COLORADO  INTERSTATE  CAS  CO. 

SI89-0050  COLORADO  INTERSTATE  CAS  CO. 

SI89-003I  NORTHWEST  PIPELINE  CORP. 

ST89-00S2  NORTHHEST  PIPELINE  CORP. 

ST89-00i3  KORTHHEST  PIPELINE  CORP. 

ST89-0034  NORTHHEST  PIPELINE  CORP. 

ST89-005S  NORTHHEST  PIPELINE  CORP. 

ST89-0056  HILLIAMS  NATURAL  CAS  CO. 

ST89-0057  HILLIAMS  NATURAL  GAS  CO. 

ST89-00S8  HILLIAMS  NATURAL  GAS  CO. 

ST89-00i9  HILLIAMS  NATURAL  CAS  CO. 

ST89-0040  HILLIAMS  NATURAL  CAS  CO. 

ST89-004I  HILLIAMS  NATURAL  CAS  CO. 

ST89-0042  ANR  PIPELINE  CO. 

ST89-0045  ANR  PIPELINE  CO. 

ST89-0044  ANR  PIPELINE  CO. 

STS9-004S  ANR  PIPELINE  CO. 

ST89-00<i6    ANR   PIPELINE  CO. 

ST89-0047  ANR  PIPELINE  CO. 

ST89-00<«8   ANR   PIPELINE  CO. 

SI89-0049  ANR  PIPELINE  CO. 


TENNESSEE  CAS  PIPELINE  CO.  10-03-88  C 

EL  PASO  NATURAL  CAS  CO.  lO-OJ-88  C 

NORTHERN  NATURAL  CAS  CO.  10-05-88  C 

EL  PASO  NATURAL  CAS  CO.  10-03-88  C 

EASTEX  GAS  TRANSMISSION  CO.  10-03-88  B 

CINCINNATI  GAS  AND  ELECTRIC  CO.  10-05-89  B 

AEC  GAS  CO.  10-03-88  B 

EAST  OHIO  CAS  CO.  10-05-88  B 

ANR  PIPELINE  CO.  10-03-88  C 

EL  PASO  NATURAL  GAS  CO.  10-05-88  C 

TENNESSEE  CAS  PIPELINE  CO.  10-05-88  C 

NATURAL  CAS  PIPELINE  CO.  OF  AMERICA  10-03-88  C 

NATURAL  CAS  PIPELINE  CO.  OF  AMERICA  10-03-88  C 

PHILLIPS  NATURAL  CAS  CO.  10-03-88  C 

EL  PASO  NATURAL  CAS  CO.  10-05-88  C 

ANR  PIPELINE  CO.,  ET  AL .  10-03-88  C 

DAYTON  POHER  AND  LIGHT  CO.  10-05-88  B 

ANAOARKO  TRADING  CO.  10-05-88  C-S 

SUN  CAS  TRANSMISSION  LIMITED  PARTNERSHIP  10-05-88  B 

MIDCON  MARKETING  CORP.  10-05-88  C-S 

ASSOCIATED  INTRASTATE  PIPELINE  CO.  10-05-88  B 

AMERICAN  DISTRIBUTION  CO.,  INC.  10-05-88  C-S 

SHELL  GAS  TRADING  10-05-88  G-S 

ARCO  OIL  8  CAS  CO.  10-05-88  G-S 

LOUISIANA  GAS  MARKETING  CO.  10-05-88  B 

PUBLIC  SERVICE  CO.  OF  N.  CAROLINA  10-03-88  B 

COLONY  NATURAL  GAS  CO.  10-03-88  G-S 

ATLANTA  GAS  LIGHT  CO.  10-03-88  B 

MICHIGAN  CONSOLIDATED  CAS  CO.  10-05-88  B 

UNION  PACIFIC  RESOURCES  CO.  10-05-88  6-S 

KIMBALL  ENERGY  CORP.  10-05-88  C-S 

LOUTEX  ENERGY,  INC.  10-05-88  C-S 

BRANDYHINE  INDUSTRIAL  CAS.  INC.  10-05-88  G-S 

IGI  RESOURCES,  INC.  10-05-88  C-S 

AMOCO  ENERGY  TRADING  CORP.  10-05-88  G-S 

BISHOP  PIPELINE  CORP.  10-05-88  B 

AMERICAN  CENTRAL  GAS  COS..  INC.  10-05-88  G-S 

CLINTON  CAS  TRANSMISSION.  INC.  10-05-88  G-S 

COLONY  PIPELINE  CORP.  10-05-88  B 

OXY  CAS  MARKETING.  INC.  10-05-88  G-S 

KANSAS  POHER  AND  LIGHT  CO.  10-05-88  G-S 

CITY  OF  ALTA  VISTA  10-03-88  B 

MICHIGAN  CONSOLIDATED  GAS  CO.  10-05-88  B 

MICHIGAN  CONSOLIDATED  CAS  CO.  10-03-88  B 

HEST  TENNESSEE  PUBLIC  UTILITY  OIST.  10-05-88  B 

MICHIGAN  CAS  UTILITIES  CO.  10-05-88  B 

HISCONSIN  CAS  CO.  10-05-88  B 

CITY  OF  HAYIANO  ^'•'SJ"?!  5  ^ 

ANR  GATHERING  CO.  10-03-88  G-S 


03-02-89 
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05-02-89 
03-02-89 
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^189- 
•jl«9- 
'^189- 
•^r89- 

•jia9- 

,>189- 

SJ89- 

0189- 

SI89- 

jl89- 

SI89- 

SI89- 

0t89- 

5189- 

S189- 

3189- 

..189- 

CI89 

.>I89- 

0189- 

jr89- 

0189- 

Sr89- 

0189 

jl89- 

0189 

5189- 

0189- 

il89- 

0189- 

0189- 

0189- 

0189- 

0189- 

0189- 

0189- 

0189- 

0189- 

0189- 

0189- 

0189- 

0r89- 

0r89- 

0189- 

M89- 

0189- 

0189- 

0189 


OObO 
OObl 

oatz 
ooss 

UOb<« 
OObS 
00S6 
00^7 
OObS 
00b9 
0060 
0061 
0062 
006i 
U064 
006  » 
0066 
0U67 
0068 
0U69 

oo;o 

0071 
0072 
007J 
0074 
007S 
0076 
0077 
U078 
0079 
0080 
0081 
0082 
0085 
008<i 
008S 
0086 
0U87 
0088 
0UB9 
0090 
0091 
0092 
009J 
0094 
009b 
0096 
0097 
0098 


ANR  PIPELINE  CO. 
ANR  PIPELINE  CO. 
Af"  PIPELINE  CO. 
ANK  PIPELINE  CO. 
AHK  PIPELINE  CO. 
ANR  PIPELINE  CO. 
COLORADO  INTERSTATE 
DOM  PIPELINE  CO. 
1MUNKLINE  CAS  CO. 
IRANOCONTINENTAl  GAS 
NATURAL  GAS  PIPELINE 
CAS 
CAS 
CAS 
CAS 
CAS 
CAS 
OF  NM 
EASTERN 
EASTERN 
EASTERN 
EASTERN 
EASTERN 


NATURAL 

NATURAL 

NATURAL 

NATURAL 

NATURAL 

NATURAL 

CAS  CO 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 


CAS  CO. 


PIPE  LINE  CORP. 
CO.  OF  AHERICA 
ANERICA 


PIPELINE  CO.  OF 

PIPELINE  CO.  OF  AHERICA 

PIPELINE  CO.  OF  AHERICA 

PIPELINE  CO.  OF  AHERICA 

PIPELINE  CO.  OF  AHERICA 

PIPELINE  CO.  OF  AHERICA 

>H  (DIV.  PUBLIC  SERV.  CO. 

TRANSHISSION  CORP. 

TRANSHISSION  CORP 

TRANSHISSION  CORP 

TRANSHISSION  CORP 

TRANSHISSION  CORP 

NORTHERN  BORDER  PIPELINE  CO. 

VALERO  TRANSHISSION,  L .P. 

DELHI  CAS  PIPELINE  CORP. 

TENNESSEE  CAS  PIPELINE  CO. 

TENNESSEE  CAS  PIPELINE  CO. 

HIILIAHS  NATURAL  CA§  CO. 

HIILIAHS  NATURAL  GAS  CO. 

TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

'EXAS  GAS  TRANSHISSION  CORP. 

TEXAS  CAS  TRANSHISSION  CORP. 

TEXAS  CAS  TRANSHISSION  CORP. 

TEXAS  CAS  TRANSHISSION  CORP. 

TEXAS  GAS  TRANSHISSION  CORP. 

TEXAS  CAS  TRANSHISSION  CORP. 

TEXAS  EASTERN  TRANSHISSION  CORP. 

TEXAS  EASTERN  TRANSHISSION  CORP. 

TEXAS  EASTERN  TRANSHISSION  CORP. 

TEXAS  EASTERN  TRANSHISSION  CORP. 

NATURAL  CAS  PIPELINE  CO.  OF  AHERICA 

NATURAL  CAS  PIPELINE  CO.  OF 


NAIURAL  CAS  PIPELINE  CO.  OF 
PANHANDLE  EASTERN  PIPE  LINE 
HILLIAHS  NATURAL  GAS  CO. 
NAIURAL  GAS  PIPLLINE  CO.  OF 
TEXAS  EASIEKN  TRANSHISSION 


AHERICA 
AHERICA 
CO. 

AHERICA 
CORP. 


SOUTH  CAROLINA  PIPELINE  CORP.  10-02-8 
SEAGULL  LOUISIANA  INTRASTATE  PIPELINE  CO  10-03-8 

WISCONSIN  PUBLIC  SERVICE  CORP.  10-03-8 

ACADIAN  CAS  PIPELINE  SYSTEH  10-03-8 

LOUISVILLE  CAS  8  ELECTRIC  CO.  10-03-8 

HICHICAN  GAS  UTILITIES  CO.  10-03-8 

UNION  PACIFIC  RESOURCES  CO.  10-03-8 

TENNESSEE  CAS  PIPELINE  CO.,  ET  AL .  10-04-8 

TRANSTATE  CAS  SERVICE  CO.  10-05-8 

BAY  STATE  CAS  CO.  10-05-8 

DELHI  GAS  PIPELINE  CORP.  10-05-8 

HIDVEN  PIPELINE  CO.  10-05-8 

DELHI  GAS  PIPELINE  CORP.  10-05-B 

NORTHERN  INDIANA  PUBLIC  SERVICE  CO.  10-05-8 

UNITED  TEXAS  TRANSHISSION  CO.  10-05-8 

CITY  OF  OFFEREE  10-05-8 

AHOCO  PRODUCTION  CO.  10-05-8 

I)  EL  PASO  NATURAL  GAS  CO.  10-05-8 

CENTRAL  ILLINOIS  PUBLIC  SERVICE  CO.  10-05-8 

PEOPLES  NATURAL  GAS  CO.  10-05-8 

CITY  OF  BERNIE  10-05-8 

APACHE  TRANSHISSION  CORP.  10-05-8 

ACCESS  ENERGY  CORP.  10-05-8 

lOHA  PUBLIC  SERVICE  CO.  10-06-8 

TEXAS  EASTERN  TRANSHISSION  CORP.  10-06-8 

PACIFIC  GAS  AND  ELECTRIC  CO.  10-06-8 

DELTA  NATURAL  GAS  CO.  10-06-8 

HOUSTON  GAS  EXCHANGE  CORP.  10-06-8 

KANSAS  CITY  PONER  8  LIGHT  CO.  10-05-8 

CONTINENTAL  NATURAL  CAS.  INC.  10-05-8 

KERR-HCGEE  CORP.  10-06-8 

DELHI  GAS  PIPELINE  CORP.  10-06-8 

WESTERN  KENTUCKY  CAS  CO.  10-06-8 

LOUISVILLE  GAS  AND  ELECTRIC  CO.  10-06-8 

NGC  INTRASTATE  PIPELINE  CO.  10-06-8 

LLANO,  INC.  10-06-8 

WESTERN  KENTUCKY  CAS  CO.  10-06-8 

WESTERN  KENTUCKY  CAS  CO.  10-06-8 

NIAGARA  HOHAWK  POWER  CORP.  10-06-8 

HOUSTON  PIPE  LINE  CO.  10-06-8 

TPC  PIPELINE  CO.  10-06-8 

PEOPLES  NATURAL  GAS  CO.  10-06-8 

NORTHERN  INDIANA  PUBLIC  SERVICE  CO.  10-06-8 

BALTIHORE  GAS  AND  ELECT.  CO.,  ET  AL .  10-06-8 

V.H.C.  GAS  SYSTEH.  L.P.  10-06-8 

ACCESS  ENERGY  PIPELINE  CORP.  10-06-8 

CAPORALE  ENERGY  CORP.  10-06-8 

ENTEX.  INC.  10-07-88 

EAST  OHIO  CAS  CO.  10-07-88 


03-05-89 
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ST89-0099  TEXAS  EASTERN  TRANSMISSION  CORP. 

S1S9-0100  TEXAS  EASTERN  TRANSMISSION  CORP. 

SK9-0101  TEXAS  EASTERN  TRANSMISSION  CORP. 

SI89-0I02  PANHANDLE  EASTERN  PIPE  LINE  CO. 

S189-010i  PANHANDLE  EASTERN  PIPE  LINE  CO. 

SIS9-0104  TRANSOK.  INC. 

S189-010S  NORTHERN  NATURAL  CAS  CO. 

S189-0106  NORTHERN  NATURAL  GAS  CO. 

SI89-0107  NORTHERN  NATURAL  CAS  CO. 

ST89-0I0S  NORTHERN  NATURAL  CAS  CO. 

ST89-0109  ANR  PIPELINE  CO. 

ST89-0II0  ANR  PIPELINE  CO. 

ST89-0IU  ANR  PIPELINE  CO. 

STS9-01I2  ANR  PIPELINE  CO. 

SI89-0I1S  ANR  PIPELINE  CO. 

ST89-011«  ANR  PIPELINE  CO. 

ST89-81I5  HILLIAHS  NATURAL  CAS  CO. 

ST89-01U  EL  PASO  NATURAL  CAS  CO. 

ST89-0n7  DELHI  CAS  PIPELINE  CORP. 

ST89-0n8  NATURAL  CAS  PIPELINE  CO.  OF  AHCRICA 

ST89-on9  COLUMBIA  GUiF  TRANSMISSION  CO. 

ST89-012a  COLUMBIA  CULF  TRANSMISSION  CO. 

STS9-0121  TRANSCONTINENTAL  CAS  PIP€  LINE  CORP. 

ST89-0I22  TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

ST89-012S  TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

ST89-8124  TRANSCONTINENTAL  GAS  PIPE  LINE  CORP. 

STS9-ai2S  ANR  PIPELINE  CO. 

ST89-012«  ANR  PIPELINE  CO. 

ST89-0127  ANR  PIPELINE  CO. 

ST89-B128  ANR  PIPELINE  CO. 

ST89-0129  ANR  PIPELINE  CO. 

S1S9-01ia  ANR  PIPELINE  CO. 

STS9-01}!  NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

ST89-«132  ALGONQUIN  CAS  TRANSMISSION  CO. 

STS9-BI33  TEXAS  EASTERN  TRANSMISSION  CORP. 

STS9-01U  TErAS  EASTERN  TRANSMISSION  CORP. 

ST89-ai35  TEXAS  EASTERN  TRANSMISSION  CORP. 

ST««-«IS«  TEXAS  EASTERN  TRANSMISSION  CORP. 

ST»9-ai)7  TENNESSEE  CAS  PIPELINE  CO. 

ST89-0IS8  NORTHHEST  PIPELINE  CORP. 

STS9-0IS9  NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

STS9-0I4a  NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

STS9-0U1   UNITED  CAS  PIPE   LINE  CO. 

ST89-B142  NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

ST89-014S  NILLIAMS  NATURAL  CAS  CO. 

STS9-0U4  NILLIAMS  NATURAL    CAS  CO. 

ST89-0145  NILLIAMS  NATURAL  CAS  CO. 

ST89-0144  LOUISIANA  RESOURCES  CO. 

ST89-0U7   EL   PASO  NATURAL   CAS  CO. 


RECIPIENT 


PHILADELPHIA  ELECTRIC  CO. 

CITY  OF  TOMPKINSVILLE 

NEBB/DUVAL  GATHERERS 

PEOPLES  CAS  LIGHT  8  COKE  CO.,  ET  At. 

PEOPLES  CAS  LIGHT  8  COKE  CO.,  ET  AL . 

NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

NOODBINE  MUNICIPAL  NATURAL  CAS  SYSTEM 

TEXAS  UTILITIES  FUEL  CO. 

UNITED  TEXAS  TRANSMISSION  CO. 

SOUTHERN  UNION  CAS  CO. 

BP  GAS  TRANSMISSION  CO. 

ALLERTON  CAS  CO. 

NISCONSIN  NATURAL  GAS  CO. 

ENOGEX  INC. 

TEXIINE  GAS  CO. 

RIVERNAY  CAS  PIPELINE  CO. 

KANSAS  PONER  AND  LIGHT  CO. 

SOUTHERN  CALIFORNIA  GAS  CO. 

SOUTHERN  CALIFORNIA  CAS  CO. 

NILLIAMS  GAS  MARKETING  CO. 

SOUTHERN  INDIANA  GAS  8  ELECTRIC  CO. 

NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

SOUTH^JERSEY  GAS  CO. 

NORTH  CAROLINA  NATURAL  GAS  CORP. 

NORTH  PENN  GAS  CO. 

ELUABETHTOMN  GAS  CO. 

CITY  OF  ALEDO 

CONSUMERS  PONER  CO. 

CITY  OF  ALBANY 

INDIANA  NATURAL  CAS  CORP. 

NORTHERN  INDIANA  PUBLIC  SERVICE  CO. 

CITY  OF  UNIONVILLE 

TEXAS  INDUSTRIAL  ENERGY  CO. 

COMHONNEALTH  CAS  CO. 

NIAGARA  MOHANK  PONER  CORP. 

HOPE  GAS.  INC. 

NORTHERN  INTRASTATE  PIPELINE  CO. 

CITY  OF  NORRIS  CITY 

SOUTHERN  NATURAL  GAS  CO. 

TIFFANY  CAS  CO. 

PEOPLES  CAS  LIGHT  8  COKE  CO. 

NORTHERN  ILLINOIS  GAS  CO. 

MIpCON  MARKETING  CORP. 

PSl.  INC. 

SPECTRUM  NATURAL  GAS  CO. 

FLEXEL.  INC. 

ENTRADE  CORP 

LOUISIANA  CAS  MARKETING  CO. 

MERIDIAN  OIL  HYDROCARBONS.  INC. 


TRANSPOR- 

EXPIRA- 

TATION 

DATE 

TION 

RATE 

FILED 

SUBPART 

DATE*" 

(«/MMBTU) 

10-07-88 

B 

10-07-88 

B 

10-07-88 

B 

10-07-88 

B 

10-07-88 

B 

10-07-88 

C 

OJ-06-89 

32.50 

10-07-88 

B 

10-07-88 

B 

10-07-88 

B 

I0-O7-8S 

B 

10-07-88 

B 

10-07-88 

B 

18-07-88 

B 

16-07-88 

B 

18-87-88 

» 

18-07-88 

B 

ie-0«-88 
lO-U-88 

1 

1 

lf-ll-88 
IQ-11-88 

1 

(l-S 

11-11-88 

1 

18-11-88 

il 

18-11-88 
l0-ll-8i 

\ 
1 

lO-ll-tt 

1 

lf-ll-8i 
18-11-84 
10-11-88 

11 

■» 

B 

10-11-88 

B 

10-11-88 
lO-ll-fi 
lO-U-tB 

B 

t 

10-11-88 

B 

10-11-88 

I 

10-11-88 

10-11-88 

B 

10-11-88 

{ 

10-11-88 

10-11-88 
10-11-88 

0 

C-S 

10-12-88 

B 

10-12-88 
lO-li-88 

B 

6-S 

10-12-88 

6-S 

10-12-88 

G-S 

10-12-8t 

6-S 

10-12-88 

ft-S 

10-12-88 

C 
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ST89-0148  NATURAL  CAS  PIPELINE  CO.  OF  ANERICA 
Sr89-OI<i9  NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 
$189-0150  TRUNKLINE  CAS  CO. 
SI89-01S1  VALERO  TRANSMISSION.  L.P. 
SI89-01S2  VALERO  TRANSMISSION,  L.P. 
SI89-01S5  VALERO  TRANSMISSION,  LP. 
SI89-01S<t  UNITED  CAS  PIPE  LINE  CO. 
ST89-01&5  TENNESSEE  CAS  PIPELINE  CO. 
SI89-0IS6  HILLIAMS  NATURAL  CAS  CO. 
SI89-01S7  WILLIAMS  NATURAL  CAS  CO. 
Sr89-01!>8  HILLIAMS  NATURAL  GAS  CO. 
SI89-01b9  SABINE  PIPE  LINE  CO. 
St89-0160  HEBB/OUVAL  CATHERERS 
SI89-0161  ARKLA  ENERGY  RESOURCES 
ST89-0162  TEXAS  GAS  TRANSMISSION  CORP. 
SI89-0I6J  TEXAS  CAS  TRANSMISSION  CORP. 
SI89-0164  TEXAS  CAS  TRANSMISSION  CORP. 
SI89-016S  TEXAS  CAS  TRANSMISSION  CORP. 
SI89-0I66  TEXAS  GAS  TRANSMISSION  CORP. 
SlB9-01b7  TEXAS  GAS  TRANSMISSION  CORP. 
SI89-0168  TEXAS  GAS  TRANSMISSION  CORP. 
SI89-0169  TEXAS  CAS  TRANSMISSION  CORP. 
S(89-0170  TEXAS  CAS  TRANSMISSION  CORP. 
Srs9-0I71  TEXAS  CAS  IRANSMISSION  CORP. 
SI89-0I/2  TEXAS  EASTERN  TRANSMISSION  CORP. 
SI89-0WS  TEXAS  EASTERN  TRANSMISSION  CORP. 
SI89-0174  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST89-017&  TEXAS  EASTERN  TRANSMISSION  CORP. 
S(89-017i  TEXAS  EASTERN  TRANSMISSION  CORP. 
SI89-0177  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST89-017t  TEXAS  EASTERN  TRANSMISSION  CORP. 
SI89-0179  TEXAS  EASTERN  TRANSMISSION  CORP. 
SU9-0180  TEXAS  EASTERN  TRANSMISSION  CORP. 
St89-0181  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST89-0182  TEXAS  EASTERN  TRANSMISSION  CORP. 
SI89-OI8i  TEXAS  EASTERN  TRANSMISSION  CORP. 
Sr89-0184  TEXAS  EASTERN  TRANSMISSION  CORP. 
S(89-018S  TEXAS  EASTERN  TRANSMISSION  CORP. 
SI89-0I86  TEXAS  EASTERN  TRANSMISSION  CORP. 
SI89-0187  TEXAS  EASTERN  TRANSMISSION  CORP. 
SI89-0188  DELHI  CAS  PIPELINE  CORP. 
Sf 89-0189  DELHI  CAS  PIPELINE  CORP. 
Sr89-0190  ONG  TRANSMISSION  CO. 
SI89-0191  ONG  TRANSMISSION  CO. 
ST89-0I92  KENTUCKY  HEST  VIRGINIA  CAS  CO. 
SI89-OI9i  KENTUCKY  HEST  VIRGINIA  CAS  CO. 
SI89-0194  BP  CAS  TRANSMISSION  CO. 
SI89-0I9%  TENNESSEE  GAS  PIPELINE  CO. 
SIS9-0196  COLUMBIA  GULF  TRANSMISSION  CO^ 


RECIPIENT 


EXPIRA- 
DATE  TION 

FILED   SUBPART   DATE** 


TRANSPOR- 
TATION 
RATE 
(«/MMBTU) 


TEXPAR  ENERGY,  INC.  10-15-88  0-S 

ARCO  OIL  I   GAS  CO.  10-15-88  C-S 

•AY  STATE  GAS  CO.,  ET  Al .  10-14-88  B 

NATURAL  GAS  PIPELINE  CO.  OF  AMERICA  10-14-88  C 

TRANSHESTERN  PIPELINE  CO.  IO-U-88  C 

NORTHERN  NATURAL  CAS  CO.  10-14-88  C 

ALABAMA  CAS  CORP..  ET  AL .  10-14-88  B 

NATIONAL  FUEL  CAS  DISTRIBUTION  CORP.  10-15-88  B 

ARCHER  DANIELS  MIDLAND  CO.  10-15-88  C-S 

AG  PROCESSING.  INC.  10-15-88  G-S 

AMERICAN -CENTRAL  CAS  MARKETING  CO.  10-15-88  G-S 

TPC  PIPELINE  CO.  10-14-88  B 

NATURAL  GAS  PIPELINE  CO.  OF  AMERICA  10-14-88  C 

KANSAS  PIPELINE  CO.  10-14-88  B 

HESTVACO  CORP.  10^14-88  G-S 

ARHCO.  INC.  10-14-88  C-S 

GEORGIA-PACIFIC.  INC.  10-14-88  C-S 

MIDDLETOHN  PAPERBOARD  CO.  10-14-88  C-S 

TRANSCONTINENTAL  CAS  PIPE  LINE  CORP.  10-14-88  G 

FRANKLIN  BOXBOARD  CORP.  10-14-88  G-S 

OLIN  CORP.  10-14-88  G-S 

CSX  NGL  CORP.  10-14-88  G-S 

NECHES  GAS  DISTRIBUTION  CO.  10-14-88  B 

TRANSCONTINENTAL  GAS  PIPE  LINE  CORP.  10-14-88  G 

MISSISSIPPI  FUEL  CO.  10-17-88  B 

ELIZABETHTOHN  CAS  CO.  10-17-88  B 

PHILADELPHIA  GAS  HORKS.  INC.  10-17-88  B 

CITY  OF  BUDE  10-17-88  B 

CITY  OF  FLORA  10-17-88  B 

NORTON  NICHHAY  UTILITY  DISTRICT  10-17-88  B 

PUBLIC  SERVICE  ELECTRIC  AND  CAS  CO.  10-17-88  B 

CINCINNATI  GAS  AND  ELECTRIC  CO.  10-17-88  B 

ELIZABETHTOHN  GAS  CO.  10-17-88  B 

CITY  OF  MEAOVILLE  10-17-88  B 

PHILADELPHIA  CAS  HORKS.  INC.*  10-17-88  B 

ACCESS  ENERGY  PIPELINE  CORP.  10-17-88  B 

CONSOLIDATED  EDISON  CO.  OF  NY.  INC.  10-17-88  B 

SUN  CAS  TRANSMISSION  CO..  INC.  10-14-88  B 

NORTON  HIGHMAY  UTILITY  DISTRICT  10-14-88  B 

CITY  OF  LIBERTY  10-14-88  B 

EL  PASO  NATURAL  CAS  CO.  10-17-88  C 

EL  PASO  NATURAL  CAS  CO.  10-17-88  C 

PEOPLES  NATURAL  GAS  CO.  10-17-88  C 

PEOPLES  NATURAL  CAS  CO.  10-17-88  C 

GOLF  OHIO  CORP.  10-17-88  C-S 

EQUITABLE  CAS  CO.  10-17-88  B 

TEXAS  EASTERN  TRmNS.  CORP.,  ET  AL .  10-14-88  C 

CHEVRON  USA.  10-17-88  C-S 

BRIDGELINE  CAS  DISTRIBUTION  CO.  10-17-88  B 


05-16-89 
05-16-89 


05-15-89 
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aOCKET 
tUHBLR  ■ 


TRANSPORUR/SLLIER 


RECIPIENT 


DATE 
FILED 


SUBPART 


EXPIRA- 
TION 
DATE«« 


TRANSPOR- 
TATION 
RATE 
(«/HHBTU) 


S 


jMH- 

jl89- 

SIS9 

SI89- 

ST89- 

Sl«<>- 

SIB9 

•jIB*' 

STS9 

SIB9- 

SIS« 

.>IS« 

■jlB« 

SI8«- 

SIB«- 

018*- 

SI8«- 

SI8«- 

jl8«- 

srB»- 

5I8«- 

SI89' 

SI89- 

UI89- 

S189- 

St89- 

SI89- 

ST89- 

SI89- 

5189 

STB9 

Sr89- 

0189 

srB9 

5189 

5189- 

5189 

Sf89 

5(89 

5189 

5189 

5189 

5189 

5(89 

5(89 


0197 

0198 

0199 

02U0 

0201 

0^02 

0205 

020<i 

020) 

•2B6 

02B7 

0208 

0209 

0210 

0211 

•212 

M2lt 

•2I« 

021» 

0214 

•  21? 

•  218 

•  219 

•  220 
0221 

•  222 

•  225 
0224 
B22S 
•224 
•227 
0228 

-0229 
-0250 
■0251 
-0252 
-0255 
-025* 
-025» 

•  254 
-0257 
-0258 
-0259 
-0240 
-0241 
-0242 
-0245 
-0244 
-•24S 


COIUHBIA  CUlF  TRAN«HI55I0N  CO. 

HllLIAHS  NATURAL  0A5  CO. 

NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

NAIURAI  CAS  PIPELINE  CO   OF  AMERICA 

TRAN5C0-L0UIS1ANA  INTRASTATE  PIPELINE 

TRANSCONTINENTAL  GAS  PIPE  LIME  CORP. 

TEXAS  GAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  OAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  GAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  OAS  TRANSMISSION  CORP. 

TEXAS  OAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  OAS  TRANSMISSION  CORP. 

TEXAS  CAS  IRANSMISSION  CORP. 

SOUTHERN  NATURAL  CAS  CO. 

SOUTHERN  NATURAL  CAS  CO. 

SOUTHERN  NATURAL  CAS  CO. 

SOUTHERN  NATURAL  CAS  CO. 

SOUTHERN  NATURAL  CAS  CO. 

SOUTHERN  NATURAL  CAS  CO. 

SOUTHERN  NATURAL  CAS  CO. 

SOUTHERN  NATURAL  CAS  CO. 

SOUTHERN  NATURAL  CAS  CO. 

LOUISIANA  INTRASTATE  CAS  CORP. 

TENNESSEE  CAS  PIPELINE  CO. 

TENNESSEE  CAS  PIPELINE  CO. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  GAS  TRANSMISSION  CORP. 

NORTHERN  NATURAL  CAS  CO. 

NORTHERN  NATURAL  CAS  CO. 

NORTHERN  NATURAL  CAS  CO. 

NORTHERN  NATURAL  CAS  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

KANSAS  OAS  SUPPLY  CORP. 

TENNESSEE  CAS  PIPELINE  CO. 

TENNESSEE  CAS  PIPELINE  CO. 

TENNESSEE  CAS  PIPELINE  CO. 

TENNESSEE  OAS  PIPELINE  CO. 

TENNESSEE  CAS  PIPELINE  CO. 

TEXAS  CAS  TRANSMISSION  CORP. 


WEST  TENNESSEE  PUBLIC  UTILITY  DIST.  10-17-88  B 

UNION  PACIFIC  RESOURCES  CO.  10-17-88  G-S 

NORTHERN  ILLINOIS  CAS  CO.  10-17-88  B 

PEOPLES  CAS  LIGHT  8  COXE  CO.  10-17-88  B 

CO  TRANSCONTINENTAL  GAS  PIPE  LINE  CORP.  10-17-88  C 

BRIOGELINE  GAS  DISTRIBUTION  CO.  10-17-88  B 

ILLINOIS  GAS  CO.  {'"H'SS  5 

LOUISVILLE  GAS  8  ELECTRIC  CO.  10-17-88  B 

MEMPHIS  LIGHT.  GAS  AND  HATER  DIVISION  10-17-88  B 

CITY  BF  ELIZABETHTOHN  10-17-88  B 

MEMPHIS  LIGHT.  GAS  AND  HATER  DIVISION  10-17-88  B 

MEMPHIS  LIGHT.  CAS  AND  HATER  DIVISION  lO'H'!!  ! 

HESTERN  KENTOCRY  CAS  CO.  JS*!!"!?  ! 

HESTERN  KENTUCKY  GAS  CO.  I0-17-BB  • 

MEMPHIS  LIGHT.  CAS  AND  HATER  DIVISION  10-17-88  B 

MEMPHIS  LIGHT.  GAS  AND  HATER  DIVISION  10-17-88  B 

CINCINNATI  CAS  AND  ELECTRIC  CO.  }2*!!"*!  ! 

MEMPHIS  LIGHT,  CAS  AND  HATER  DIVISION  l*'!^'*!  • 

HESTERN  KENTUCKY  CAS  CO.  i2"!^"52  ! 

CITY  OF  ELIZABETHTOHN  !5"!!"!!  ! 

INDIANA  CAS  CO..  INC.  }5"i!"!5  ! 

CITY  OF  CARROLLTON  }S"}J"!5  ! 

MISSISSIPPI  VALLEY  CAS  CO.  J5"!i"!5  S 

CMLF  STATES  PIPELINE  CORP.  JJ"}!"!!  I  , 

SONAT  MARKETING  CO.  !2"H"55  $"• 

ARCO  OIL  8  CAS  CO.  IS-17-88  G-S 

UTILITIES  BOARD  OF  THE  TOHM  OF  CAMP  HILL  10-17-88  B 

RANCELINE  CORP.  iS"H'?!  S'* 

ATLANTA  CAS  LIGHT  CO.  !2"H'?!  !  e 

RANCELINE  CORP.  1'"}J'!!  S"5 

RANCELINE  CORP.  J2'!,"!!  S'l 

TEJAS  POHER  CORP.  !5"il'!5  S*^ 

TENNESSEE  GAS  PIPELINE  CO.  }J"}5'!!  £ 

FLORIDA  CAS  TRANSMISSION  CO.  !2"}*'H  S  * 

POLARIS  PIPELINE  CORP.  IS'J!"?!  S"* 

CN6  TRANSMISSION  CORP.  J2'}5"!!  9 

COLUMBIA  GAS  TRANSMISSION  CORP.  !''}!*!!  S 

CONSUMERS  POHER  CO.  }2'}!'!5  ! 

NORTHERN  MINNESOTA  UTILITIES  i2*}!'2!  ! 

HEST  TEXAS  CAS.  INC.  J2"}5'52  I 

HEST  TEXAS  CAS.  INC.  }2"}5"SJ  r  < 

HOBIL  NATURAL  GAS.  INC.  12"J2'55  5"^ 

HILIIAHS  NATURAL  GAS  CO.  J"'}!"!!  X 

CINCINNATI  CAS  AND  ELECTRIC  CO.  10-19-88  B 

CITIZENS  CAS  SUPPLY  CORP.  !2'}2'55  ^'1 

TENNECO  OIL  CO.  !2"J2*55  S"^ 

CULF  COAST  ENERGY,  INC.  !2'}!'22  5  c 

CITIZENS  GAS  SUPPLY  CORP.  10-19-88  G-S 

NIAGARA  MOHAWK  POHER  CORP.  10-19-88  B 


03-17-89 


27.44 


3 


-  *  - 


DOCKET 
NUHkER  ■ 


TRANSPORTER/SELLER 


3T8«- 

iTS4 

ST89- 

SI99 

$T8« 

$1*9 

ST89- 

ST89 

5T89 

STS9 

ST89 

ST89 

ST89 

ST89- 

ST89 

ST89 

$T89 

STS9 

^189 

SI89 

ST89- 

SU9- 

3189- 

ST89- 

SI89- 

0U9- 

SI89- 

SU9- 

5189- 

SI89- 

5189- 

SI89- 

5189 

ST89- 

ST89- 

$T89 

S189 

ST89 

SI89 

Sf89 

SI89 

3T89 

ST89 

S189 

SI89 

SI89 

:>189 

SI89 

SC89 


0246 
0247 
0248 
0249 
02S0 
02S1 
0232 
02SS 
•254 
0255 
025« 
0257 
0258 
02S9 
02*0 
02*1 
0262 
0245 
0264 
0265 
0266 
0267 
0268 
0269 
■0270 
■0271 
■0272 
■027i 
■0274 
■0275 
-0276 
-0277 
-0278 
-0279 
-0280 
-8281 
-8282 
-8285 
-8284 
-0285 
-8286 
-0287 
0288 
0289 
0290 
0291 
0292 
-029i 
U294 


TEXAS  GAS  TRAHSMISSIOM  CORP. 

TEXAS  CAS  TRAHSMISSIOM  CORP. 

NATURAL  GAS  PIPEIIHE  CO.  OF  AHERICA 

NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

MLLIAHS  NATURAL  GAS  CO. 

WILLIAMS  NATURAL  CAS  CO. 

HULIAHS  NATURAL  CAS  CO. 

HILLIAMS  NATURAL  OAS  CO. 

MILLIAMS  NATURAL  OAS  CO. 

TENNESSEE  GAS  PIPEUNC  CO. 

TENNESSEE  OAS  PI»'ELlNf  CO. 

ENSERCN  CAS  TRANSMISSION  CO. 

LONE  STAR  CAS  CO.  .-c«,rA 

NATURAL  OAS  PIPELINE  CO.  OF  AMERICA 

NATURAL  OAS  PIPELINE  CO.  OF  AMERICA 

NATURAL  OAS  PIPELINE  CO.  OP  AMIRICA 

NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

TRUNKLINE  GAS  CO. 

TENNESSEE  GAS  PIPELINE  CO. 

TENNESSEE  CAS  PIPELINE  CO. 

NORTHWEST  PIPELINE  CORP.     .„„,-. 

NATURAL  OAS  PIPELINE  CO.  Of .AMERICA 

TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

TRANSCONTINENTAL  CAS  PIPE  LINE  CORP. 

UNITED  GAS  PIPE  LINE  CO. 

UNITED  CAS  PIPE  LINE  CO. 

UNITED  GAS  PIPE  LINE  CO. 

UNITED  CAS  PIPE  LIHE  CO. 

UHITED  CAS  PIPE  LIHE  CO. 

UNITED  CAS  PIPE  LIHE  CO. 

UNITED  CAS  PIPE  LIHE  CO. 

UNITED  OAS  PIPE  LINE  CO. 

INO  TRANSMISSION  CO. 

OHO  TRANSMISSION  CO. 

OhC  TRANSMISSION  CO. 

VALERO  TRANSMISSION,  l.P-  ,  .^„,-- 

NATURAL  CAS  PIPELINE  CO.  OF  AMERICA 

NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 

NATURAL  GAS  PIPELINE  CO.  OF  AHERICA 

NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 

NATURAL  OAS  PIPELINE  CO.  OF  AMERICA 

HATuSu  OAS  PIPELINE  CO.  OF  AMERICA 

NATURAL  CAS  PIPELINE  CO.  OF  AHERICA 

SUPERIOR  OFFSHORE  PIPELINE  CO. 

SUPERIOR  OFFSHORE  PIPELINE  CO. 

SUPERIOR  OFFSHORE  PIPELIHE  CO. 

TEKAS  CORP. 

SUPERIOR  OFFSHORE  PIPELIHE  CO. 

SUPERIOR  OFFSHORE  PIPELIHE  CO. 


RECIPIENT 


LONG  ISLAND  IIGHTIHC  CO.,  ET  AL . 

?llii5!ISlR?rAS^^SI  "aHSMISSION  CORP. 
lOHA  ELECTRIC  LIGHT   8   POWER  CO. 

SUNRISE  ENERGY  CO. 

WILLIAMS  OAS  MARKETING  CO. 
CONOCO.  INC. 
CHEVRON  U.S.A. 
KPl  CAS  SERVICE  CO. 
TEXACO  OAS  MARKETINO.  IMC. 
UNION  LIONT.  NEAT  4  POWER 
EAST  OHIO  OAS  CO. 
EAST  OHIO  OAS  CO.  ^^_ 
NIKON  MARKETING  CORP. 

IOWA  SOUTHERN  UTIilTIES  CO. 

IpUTEX  ENERGY,  INC. 

TRANSOK,  INC. 

HICHIOAN  POWER  CO. 

DERKSHIRE  GAS  CO. 

CORNERSTONE  ENERGY  CORP. 

TEKTRONIX,  INC. 

CITY  OF  SALEM 

PHILADELPHIA  ELECTRIC  CO. 

SOUTNERH  IHOIANA  CAS  8  ELECTRIC  CO. 

LOUISIANA  STATE  OAS  CORP. 

TEJAS  POWER  CORP.      .^^, 

SEAGULL  MARKETING  SERVICES, 

TEXACO  CAS  MARKETING,  INC. 

TEXACO  GAS  MARKETING.  INC. 

TEJAS  POWER  CORP. 

iEAOULL  MARKETING  SERVICES. 

NOUSTOH  CAS  EXCHANGE  CORP. 

WILLIAMS  NATURAL  CAS  CO. 

NORTHERN  NATURAL  GAS  CO. 

NORTHERN  NATURAL  GAS  CO. 

EL  PASO  NATURAL  GAS  CO. 

ATLANTA  OAS  LIGHT  CO..  ET  AL . 

SORTHERN  INDIANA  PUBLIC  SERVICE  CO. 

COLUHIIA  CAS  OF  KY,  ET  AL. 

PEOPLES  GAS  LIGHT  8  COKE  CO. 

HORTHERN  ILLINOIS  CAS  CO. 

SSt57cllJ"2lN?*RlL*^gAS  HARKETINC  CO. 

]lTAniht^  V^llilllsiln   CORP. 
IISHOP  PIPELIHE  CORP. 
NORTHERN  NATURAL  CAS  CO. 
ICS  INTRASTATE,  IHC.  ^^,,^^ 
ACADIAN  CAS  PIPELINE  SYSTEH 


INC. 


INC. 


DATE 
FILED 


SUBPART 


EXPIRA- 
TION 
OATEKK 


TRANSPOR- 
TATION 
RATE 
(9/MMDTU) 


10-19-88 

10-19-88 

10-19-88 

10-19-88 

10-19-88 

10-19-88 

10-19-88 

10-19-88 

10-19-88 

10-20-88 

10-20-88 

10-20^88 

10-20-88 

10-20-88 

10-20-88 

10-21-88 

10-21-88 

10-21-88 

10-21-88 

10-21-88 

10-20-88 

10-20-88 

10-21-88 

10'2l-88 

10-21-88 

10-21-88 

10-21-88 

10-21-88 

10-21-88 

10-21-88 

10-21-88 

10-21-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-24-88 

10-07-88 

10-24-88 

10-24-88 


I 

B 

B 

B 

B 

0-S 

G-S 

6-S 

B 

G-S 

B 

C 

C 

e-s 

B 

c-s 

B 

B 

B 

G-S 

G-S 

B 

B 

B 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

C 

C 

C 

c 

B 

B 

D 

B 

8 

B 

G-S 

G 

C 

8 

C 

B 

B 


03-23-89 
03-23-89 
03-25-89 


24.32 
24.32 
24.32 


03-06-89 


55.00 
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DOCKET 
NUMBtR  • 


TRANSPORTER/SELLER 


RECIPIENT 


EXPIRA- 
DATE  TION 

FILED   SUBPART   DATE«l 


TRANSPOR- 
TATION 
RATE 
(«/NHBTU) 


SH9- 

SI8»- 

SI89- 

SU9- 

SI89- 

$I«9- 

ST89- 

SI89- 

SI89- 

ST89- 

SI89- 

5I89- 

SI89- 

ST89- 

ST89- 

ST89- 

ST89- 

ST89- 

SI89- 

5T89- 

S189- 

Sr89- 

SI89- 

SI89- 

SI89 

SI89- 

ST89- 

ST89- 

SI89- 

SI89- 

ST89- 

SI89- 

ST69- 

ST89 

SI89- 

SI89- 

STS9- 

$T89- 

ST89- 

ST89- 

SI89- 

ST89- 

ST89- 

5189- 

ST89- 

SI89- 

SI89- 


0295 
0296 
0297 
0298 
0299 
OJOO 
0^01 
0502 
0501 
0504 
0505 
0506 
0507 
0508 
0509 
0510 
•  511 
0512 
0515 
0514 
0515 
051« 
0517 
0518 
0519 
0520 
0521 
0522 
0525 
0524 
0525 
0526 
0527 
0528 
0529 
0550 
0551 
0552 
0555 
0554 
0555 
0556 
0557 
0558 
0559 
0540 
0541 
0542 
0545 


•P  CAS  TRANSMISSION  CO. 
•P  CAS  TRANSMISSION  CO. 
UNITED  CAS  PIPE  LINE  CO. 
UNITED  CAS  PIPE  LINE  CO. 
UNITED  CAS  PIPE  LINE  CO. 
CHANNEL  INDUSTRIES  CAS  CO. 
NORTHHEST  PIPELINE  CO«f. 
NORTHNEST  PIPELINE  COUP. 
NORTHHEST  PIPELINE  CORP. 
NORTNHEST  PIPELINE  CORP. 
SOUTHERN  NATURAL  GAS  CO. 
SOUTHERN  NATURAL  GAS  CO. 
SOUTHERN  NATURAL  CAS  CO. 
SOUTHERN  NATURAL  GAS  CO. 
SOUTHERN  NATURAL  GAS  CO. 
SOUTHERN  NATURAL  CAS  CO. 
SOUTHERN  NATURAL  GAS  CO. 
SOUTH  GEORGIA  NATURAL  GAS  CO. 
TRANSCONTINENTAL  GAS  PIPE  LINE  COUP. 
TRANSCONTINENTAL  CAS  PIPE  LINE  COItP. 
TRANSCONTINENTAL  GAS  PIPE  LINE  COKP. 
NORTHNEST  PIPELINE  CORP. 
NORTHNEST  PIPELINE  CORP. 
NORTHNEST  PIPELINE  CORP. 
NORTHNEST  PIPELINE  CORP. 
TRUNKLINE  CAS  CO. 
TRUNKLINE  CAS  CO. 
PANHANDLE  EASTERN  PIPE  LINE  CO. 
ONG  TRANSniSSION  CO. 
KANSAS  GAS  SUPPLY  CORP. 
NATURAL  CAS  PIPELINE  CO. 
NATURAL  CAS  PIPELINE  CO. 
MATURAL  CAS  PIPELINE  CO. 
NATURAL  CAS  PIPELINE  CO. 
NATURAL  CAS  PIPELINE  CO. 
CAS  PIPELINE  CO. 


NATURAL 

NATURAL  CAS  PIPELINE  CO. 

NATURAL  CAS  PIPELINE  CO. 

NATURAL 


OF  AMERICA 
OF  AMERICA 
OF  AMOtlCA 
OF  AMERICA 
OF  AMERICA 
OF  AMERICA 
OF  AMERICA 
OF  AMERICA 
OF  AMERICA 


CAS  PIPELINE  CO 
TRANSCONTINENTAL  CAS  PIPE  LINE  CORP 
TRANSCONTINENTAL  CAS  PIPE  LINE  CORP 
NILLIAMS  NATURAL  CAS  CO. 
NILLIAMS  NATURAL  CAS  CO. 
NORTHNEST  PIPELINE  CORP. 
NORTHNEST  PIPELINE  CORP. 
TENNESSEE  CAS  PIPELINE  CO. 
COLORADO  INTERSTATE  GAS  CO. 
COLORADO  INTERSTATE  CAS  CO. 
COLORADO  INTERSTATE  CAS  CO. 


ANR  PIPELINE  CO..  ET  AL .  10-21-84  C       05-20-89     19.08 

TEXAS  EASTERN  TRANSMISSION  CORP..  ET  AL .  10-24-88  C       •3-25-09    21. •• 

FINA  OIL  AND  CHEMICAL  CO.  10-24-88  C-S 

LASER  MARKETING  CO.  I0-24-«8  G-S 

LASER  MARKETING  CO.  1 •-24-88  G-S 

TENNESSEE  GAS  PIPELINE  CO.  18-24-88  C 

UNIVERSAL  FROZEN  FOODS  CORP.  18-24-88  G-S 

INTERMOUNTAIN  CAS  CO.  I8-24-88  I 

ASN  GROVE  CEMENT  NEST.  INC.  I0-24-88  6-S 

EASTEX  CANADIAN  HUNTER  10-24-M  G-S 

NADSON  CAS  SYSTEMS.  INC.  li-24-M  C-S 

ARCHER  DANIELS  MIDLAND  CO.  18-24-00  6-S 

ALAKAMA  GAS  CORP.  lt-24-««  I 

SOUTH  CAROLINA  PIPELINE  CORP.  18-24-M  I 

ARCO  OIL  a  GAS  CO.  18-24-8S  0-S 

SOUTH  CAROLINA  PIPELINE  CORP.  18-24-88  D 

SOUTHEAST  ALAiAMA  CAS  DISTRICT  lt-24-S8  R 

ATLANTA  GAS  LIGHT  CO.  18-24-SO  t 

CITY  OF  RICHMOND  18-24-88  B 

SOUTH  JERSEY  GAS  CO.  10-24-88  i 

SOUTH  JERSEY  GAS  CO.  18-24-88  B 

PENNNALT  CORP.  I8-24-8S  G-S 

G.  NEILEMAN  18-24-88  G-S 

CANTERRA  NATURAL  GAS,  INC.  18-24-88  G-S 

QUI V IRA  GAS  CO.  18-24-88  B 

EXXON  CORP.  18-25-88  G-S 

CENTRAL  ILLINOIS  PUBLIC  SERVICE  CO.  18-25-88  B 

MOUNTAIN  IRON  8  SUPPLY  CO.  18-2S-S8  6-S 

NATURAIf  GAS  PIPELINE  CO.  OF  AMERICA  18-25-S8  C       03-24-89    24. S2 

PANHANDLE  EASTERN  PIPE  LINE  CO.  18-2S-S8  C 

lONA-ILLINOIS  GAS  8  ELECTRIC  CO.  18-25-88  D 

lOMA-ILLINOIS  GAS  A  ELECTRIC  CO.  18-25-8B  B 

NAIL-NOUSTON  OFFSHORE  18-25-S8  G-S 

OXY  NGL.  INC.  18-25-88  6-S 

INTERSTATE  POMER  CO.  18-25-88  6 

lOHA-ILlINOIS  GAS  «  ELECTRIC  CO.  18-25-88  B 

INTERSTATE  PONER  CO.    *  18-25-88  0 

INTERSTATE  PONER  CO.  18-25-88  6 

lONA-ILLINOIS  6AS  8  ELECTRIC  CO.  18-25-88  B 

SOUTH  JERSEY  OAS  CO.  18-25-88  B 

SOUTH  JERSEY  OAS  CO.  18-25-88  B 

QUAKER  OATS  CO.  18-25-88  C-S 

QUAKER  OATS  CO.  18-25-88  6-S 

NORTHNEST  ALUMINUM  CO.  10-25-88  G-S 

NORPAC  FOODS.  INC.  18-25-88  G-S 

jPONER  RESOURCES  OPERATING  CO..  INC.  18-25-88  6-S 

*NGTC.  INC.  18-25-88  B 

UNION  PACIFIC  RESOURCES  CO.  18-25-88  G-S 

MGTC,  INC.  18-25-88  B 


s. 

90 


< 

o 


Z 

o 


§ 

m 

OS 

'5' 

3 

e 


-  »  - 


DOCKET 
NUMBER  K 


TRANSPORTER/SELLER 


ST89- 

ST»9- 

ST89- 

STe9- 

STS9- 

ST«9- 

STt9' 

STS9' 

ST»9 

5T«9 

ST«9 

STS9 

STS9 

STt9 

ST«9 

STM- 

ST»9- 

ST»9- 

ST«9- 

STt9- 

ST»9- 

ST«9- 

5T«9- 

ST«9- 

5T«9- 

ST«9- 

ST»9- 

ST»9- 

ST19- 

ST«9- 

ST«9- 

SU9- 

STI9- 

STI9- 

$T»9" 

$T«9- 

ST«9- 

STI9- 

$T»9- 

ST»9 

STS9 

ST«9 

STS9 

STS9 

STt9 

ST»9 

STS9 

ST89 

STS9 


0544 

0345 

0546 

0547 

0549 

-0550 

-0551 

-0552 

■0555 

•0554 

•0555 

•055« 

•0557 

'0550 

-0559 

>05«0 

-05«1 

-0542 

-05i5 

-0544 

-0545 

-0544 

>0547 

-0540 

-0549 

-0570 

-0571 

-0572 

-0575 

-0574 

-0575 

-0574 

0577 

0570 

-0579 

-0540 

-0501 

-05S2 

•0505 

•0504 

•0505 

-0504 

-0507 

-0540 

-0509 

-0390 

-0J9I 

-0J92 

-0J9J 


COLORADO  INTERSTATE  GAS  CO. 
COLORADO  INTERSTATE  OAS  CO. 
COLORADO  INTERSTATE  OAS  CO. 
EL  PASO  NATURAL  GAS  CO. 
IP  GAS  TRANSMISSION  CO. 
•P  GAS  TRANSMISSION  CO.     .^_,-. 
NATURAL  OAS  PIPELINE  CO.  OF  AMERICA 
NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
NATURAL  GAS  PIPELINE  CO.  OF  A»J«1CA 
NATURAL  OAS  PIPELINE  CO.  OF  AMERICA 
TRANSCONTINENTAL  OAS  PIPE  LINE  CORP. 
TRANSCONTINENTAL  OAS  PIPE  LINE  CORP. 
LONE  STAR  OAS  CO. 
VALERO  TRANSMISSION,  L.P. 
VALERO  TRANSMISSION,  L.P.    .^.,,, 
NATURAL  OAS  PIPELINE  CO.  OF  AMERICA 
TEXAS  EASTERN  TRANSMISSION  CORP. 
TEXAS  EASTERN  TRANSMISSION  CORP. 
TEXAS  EASTERN  TRANSMISSION  CORP. 
TEXAS  EASTERN  TRANSMISSION  CORP- 
TEXAS  EASTERN  TRANSMISSION  CORP. 
TEXAS  EASTERN  TRANSMISSION  CORP. 
TENNESSEE  OAS  PIPELINE  CO. 
TENNESSEE  GAS  PIPELINE  CO. 
TENNESSEE  GAS  PIPELINE  CO. 
TENNESSEE  GAS  PIPELINE  CO. 
TENNESSEE  GAS  PIPELINE  CO. 
NORTHERN  NATURAL  OAS  CO. 
NORTHERN  NATURAL  GAS  CO. 
NORTHERN  NATURAL  OAS  CO. 
NORTHERN  NATURAL  OAS  CO. 
NORTHNEST  PIPELINE  CORP. 
ARKLA  ENERGY  RESOURCES 
UNITED  GAS  PIPE  LINE  CO. 
UNITED  CAS  PIPE  LINE  CO. 
UNITED  CAS  PIPE  LINE  CO. 
UNITED  OAS  PIPE  LINE  CO. 
UNITED  OAS  PIPE  LINE  CO. 
UNITED  GAS  PIPE  LINE  CO. 
UNITED  GAS  PIPE  LINE  CO. 
UNITED  GAS  PIPE  LINE  CO. 
UNITED  GAS  PIPE  LINE  CO. 
LINE  CO. 


UNITED  OAS  PIPE  

UNITED  GAS  PIPE  LINE  CO. 

UNITED  CAS  PIPE  LINE  CO. 

UNITED  OAS  PIPE  LINE  CO. 

UNITED  GAS  PIPE  LINE  CO. 

UNITED  CAS  PIPE  LINE  CO. 

UNITED  OAS  PIPE  LINE  CO. 


RECIPIENT 


EXPIRA- 
DATE  TIOH 

FILED   SUBPART   DATEk> 


TRANSPOR- 
TATION 
RATE 
(«/MMBTU) 


MGTC   INC 

COLORADO  OASMARK,  INC. 
KYOMINO  GASMARK.  INC. 
PACIFIC  GAS  AND  ELECTRIC  CO. 
TEXAS  EASTERN  TRANS.  CORP.,  ET  AL. 
TEXAS  EASTERN  TRANS.  CORP.,  ET  AL. 
lOHA  ELECTRIC  LIGHT  4  POMER  CO. 
lONA  ELECTRIC  LIGHT  «  POHER  CO. 

iJtiSf'j;?^!.?''*...  .OH. ,»..  s«.. 

HOUSTON  GAS  EXCHANGE  CORP. 
FINA  OIL  AND  CHEMICAL  CO. 
EL  PASO  NATURAL  CAS  CO. 
EL  PASO  NATURAL  GAS  CO. 
NORTHERN  NATURAL  GAS  CO. 
SEAGULL  MARKETING  SERVICES,  INC. 
COMHONHEALTH  OAS  SERVICES 
NIAGARA  MOHAMK  POHER  CORP. 
PHILADELPHIA  ELECTRIC  CO. 
PHILA»CLPHIA  OAS  HORKS,  INC. 
EAST  OHIO  OAS  CO.  _^  ^  ^^ 
PHILADELPHIA  ELECTRIC  CO. 
EAST  TENNESSEE  NATURAL  GAS  CO. 
ANR  GATHERING  CO. 
CNO  TRANSMISSION  CORP. 
ARKLA  ENERGY  MARKETING 
PARAGON  GAS  CORP. 
TEJAS  POHER  CORP. 

SOUTHERN  NATURAL  CAS  CO. 

COASTAL  STATES  CAS  TRANSMISSION  CO. 
PSI,  INC. 

OUESTAR  PIPELINE  CO.   

HISCONSIN  POHER  AND  LIONT  CO. 

ENRON  OAS  MARKETING    ,  ,^^ 

AIR  PRODUCTS  «  CHEMICALS,  INC. 

E.I.  DUPONT  DE  NEMOURS  A  CO. 

ENMARK  GAS  CORP. 

E.I.  DUPONT  DE  NEMOURS  S  CO. 

SUPERIOR  NATURAL  GAS  CORP. 

EMTSABC  CORP 

MISSISSIPPI  GULF  SO.  TRANSMISSION  CO 

MOBILE  OAS  SERVICE  CORP. 

OHIO  VALLEY  GAS  CORP. ,  ET  AL . 

CITY  OF  ALEXANDER  CITY,  ET  AL. 

MIDCON  MARKETING  CORP. 

PARKER  GAS  GATHERING  COMPANY,  INC. 

PENNZOIL  CAS  MARKETING  CORP. 

BAY  SPRINGS  MUNICIPAL  DISTRICT 

OLYMPIC  PIPELINE  CQ. 


10-25-40 
10-25-SS 
10-25-48 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
CO  10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-24-88 
10-27-88 
10-27-88 
10-27-88 
10-€7-88 
10-27-88 
lt-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-08 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 
10-27-88 


B 

C-S 
G-S 
B 

C 

c 

B 
B 
B 
B 

C-S 
6-S 
C 
C 

c 

0-S 

B 

B 

B 

B 

B 

B 

C 

G-S 

C 

O-S 

G-S 

G-S 

C 

B 

C-S 

G 

B 

6-S 

6-S 

G-S 

B 

6-S 

6-S, 

6-S 

B 

B 

B 

B 

6-S 

C-S 

C-S 

B 

B 


05-25-89 
05-25-89 


21.00 
21.00 


3? 
S. 

« 

s 

I 


< 

o 


Z 

o 


a. 


a 


Z 

o 

9 


i 


9  - 


DOCKET 
NUHfiER  a 


TRANSPORTER/SELLER 


RECIPIENT 


ST89-0394  UNITED  GAS  PIPE  LINE  CO. 
ST89-0S95  UNITED  GAS  PIPE  LINE  CO. 
ST89-0396  UNITED  GAS  PIPE  LINE  CO. 
ST89-0S97  EL  PASO  NATURAL  GAS  CO. 
ST89-fr598  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0599  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0400  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0401  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0402  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0403  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0404  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0405  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0406  HID  LOUISIANA  GAS  CO. 
ST89-0407  TRANSCONTINENTAL  GAS  PIPE  LINE  CORP. 
ST89-0408  SABINE  PIPE  LINE  CO. 
ST89-0409  SABINE  PIPE  LINE  CO. 
ST89-04I0  SABINE  PIPE  LINE  CO. 
ST89-0411  SABINE  PIPE  LINE  CO. 
ST89-0412  SABINE  PIPE  LINE  CO. 
ST89-0415  SABINE  PIPE  LINE  CO. 
ST89-0<il<«  NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
STS9-0<«15  NATURAL  GAS  PIPELINE  CO.  OF  AHERICA 
ST89-0416  NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
ST89-0417  TEXAS  GAS  TRANSMISSION  CORP. 
ST89-0418  TEXAS  GAS  TRANSMISSION  CORP. 
ST89-0419  TEXAS  GAS  TRANSMISSION  CORP. 
ST89-0420  TEXAS  GAS  TRANSMISSION  CORP. 
ST89-0421  TEXAS  GAS  TRANSMISSION  CORP. 
ST89-0422  TEXAS  GAS  TRANSMISSION  CORP. 
ST89-0425  UNITED  GAS  PIPE  LINE  CO. 
ST89-0424  UNITED  GAS  PIPE  LINE  CO. 
ST89-0425  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST89-0426  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST89-0427  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST89-0428  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST89-0429  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST89-0430  ONG  TRANSMISSION  CO. 
ST89-0431  LONE  STAR  GAS  CO. 
ST89-0432  DELNI  GAS  4>IPELINE  CORP. 
ST89-0433  VALERO  INTERSTATE  TRANSMISSION  CO. 
ST89-0434  VALERO  TRANSMISSION,  L.P. 
ST89-0435  BP  GAS  TRANSMISSION  CO. 
ST89-0436  TENNESSEE  GAS  PIPELINE  CO. 
ST89-0437  NORTHERN  NATURAL  GAS  CO. 
ST89-0438  TAFT  PIPELINE  CO. 
ST89-0439  NORTHERN  NATURAL  GAS  CO. 
ST89-0440  NORTHERN  NATURAL  GAS  CO. 
ST89-044I  NORTHERN  NATURAL  GAS  CO. 
ST89-0442  NORTHERN  NATURAL  GAS  CO. 


EXPIRA- 
DATE  TION 

FILED   SUBPART   DATExx 


TRANSPOR- 
TATION 
RATE 
(C/MMBTU) 


ASSOCIATED  INTRA.  PIPELINE  CO.,  ET  AL .    10-27-88  B 

LASER  MARKETING  CO.  10-27-88  G-S 

SEAGULL  MARKETING  SERVICES,  INC.  10-27-88  G-S 

GULF  GAS  UTILITIES  CO.  10-28-88  B 

PIKE  NATURAL  GAS  CO.  10-28-88  B 

DELMARVA  POWER  AND  LIGHT  CO.  10-28-88  B 

GRANITE  STATE  GAS  TRANSMISSION,  INC.  10-28-88  G 

TRANSCONTINENTAL  GAS  PIPE  LINE  CORP.  10-28-88  G 

COMHONHEALTH  GAS  CO.  10-28-88  B 

MISSISSIPPI  FUEL  CO.  10-28-88  B 

CNO  TRADING  CO.  10-28-88  G-S 

SUPERIOR  NATURAL  GAS  CORP.  10-28-88  G-S 

HINTERSHALL  PIPELINE  CORP.  10-28-88  G-S 

PUBLIC  SERVICE  CO.  OF  N.  CAROLINA  10-28-88  B 

MISSISSIPPI  VALLEY  GAS  CO.,  ET  AL.  10-28-88  B 

NASHVILLE  GAS  CO.  10-28-88  B 

LLANO,  INC.  10-28-88  B 

NECHES  GAS  DISTRIBUTION  CO.  10-28-88  B 

LOUISIANA  STATE  GAS  CORP.  10-28-88  B 

HYDROCARBON  DEVELOPMENT  CORP.  10-28-88  B 

NORTHERN  ILLINOIS  GAS  CO.  10-28-88  B 

RELIANCE  PIPELINE  CO.  10-28-88  B 

ENRON  GAS  MARKETING,  INC.  10-28-88  G-S 

WESTERN  KENTUCKY  GAS  CO.  10-28-88  B 

EAST  OHIO  GAS  CO.  10-28-88  B 

RELIANCE  PIPELINE  CO.  10-28-88  B 

GULF  COAST  INDUSTRIAL  GAS,  INC.  10-28-88  6-S 

CITY  OF  LIVERMORE  10-28-88  B 

WESTERN  KENTUCKY  GAS  CO.  10-28-88  B 

MIDCON  MARKETING  CORP.  10-28-88  G-S 

NORTHERN  ILLINOIS  GAS  CO.  10-28-88  B 

HOPE  GAS.  INC.  10-28-88  B 

LAMRENCEBURG  GAS  CO.  10-28-88  B 

PEOPLES  GAS  LIGHT  8  COKE  CO.  10-28-88  B 

TENNESSEE  RIVER  INTRASTATE  GAS  CO.  10-28-88  B 

ROCHESTER  GAS  8  ELECTRIC  CORP.  10-28-88  B 

NATURAL  GAS  PIPELINE  CO.  OF  AMERICA  10-31-88  C 

NATURAL  GAS  PIPELINE  CO.  OF  AMERICA  10-31-88  C 

NORTHERN  NATURAL  GAS  CO.  10-31-88  C 

VALERO  TRANSMISSION,  L.P.  10-31-88  B 

EL  PASO  NATURAL  GAS  CO.  10-31-88  C 

PANHANDLE  EASTERN  PIPE  LINE  CO.,  ET  AL .   10-31-88  C 

CREOLE  GAS  PIPELINE  CORP.  10-31-88  B 

CABOT  GAS  SUPPLY  CORP.  10-31-88  B 

NORTHERN  NATURAL  GAS  CO.  10-31-88  C 

WEST  TEXAS  GAS,  INC.  10-31-88  B 

PSI,  INC.  10-31-88  G-S 

MINNEGASCO.  INC.  10-31-88  B 

PHILLIPS  NATURAL  GAS  CO.  10-31-88  G-S 


03-30-89 
03-30-89 

03-30-89 


10.00 
35.00 

28.80 


I 


< 

2 

o 


H 

c 
n 
a> 

O. 
B 

B* 

3 
C 
B 


S" 

a 


-10  - 


DOCKET 
NUMBER  » 


TRANSPORTER/SELLER 


RECIPIENT 


ST89- 
ST»9- 
ST«9- 
ST«9- 
5189- 
ST«9- 
STS9- 
ST«9- 
ST«9- 
ST«9- 
ST»9- 
ST»9- 
ST89 
ST»9 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 
ST89 


0^43 

0445 

0447 
0448 
-0449 
■0450 
■0451 
■0452 
■0455 
-0454 
-0455 
-0456 
-0457 
-0458 
-0459 
-0460 
-0461 
-0462 
-0463 
-0464 
-0465 
-0466 
-0467 
-0468 
-0469 
-0470 


TEXAS  EASTERN  TRANSMISSION  CORP. 
ALGONQUIN  GAS  TRANSMISSION  CO. 
ALGONQUIN  GAS  TRANSMISSION  CO. 
ALGONQUIN  GAS  TRANSMISSION  CO. 
ALGONQUIN  CAS  TRANSMISSION  CO. 
ALGONQUIN  GAS  TRANSMISSION  CO. 
BP  GAS  TRANSMISSION  CO. 
BP  GAS  TRANSMISSION  CO. 
BP  GAS  TRANSMISSION  CO. 
BP  GAS  TRANSMISSION  CO. 
BP  GAS  TRANSMISSION  CO. 
UNITED  GAS  PIPE  LINE  CO. 
TENNESSEE  GAS  PIPELINE  CO.   ...^,^. 
NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
NATURAL  GAS  PIPELINE  CO.  OF  AMERICA 
WILLIAMS  NATURAL  GAS  CO. 
NILLIAMS  NATURAL  GAS  CO. 
HILLIAMS  NATURAL  GAS  CO. 
HILLIAHS  NATURAL  GAS  CO. 
HILLIAMS  NATURAL  GAS  CO. 
NORTHHEST  PIPELINE  CORP. 
NORTNHEST  PIPELINE  CORP. 
COLORADO  INTERSTATE  GAS  CO. 
COLORADO  INTERSTATE  GAS  CO. 


COMMONMEALTN  GAS  CO. 

BAY  STATE  GAS  CO. 

PROVIDENCE  GAS  CO. 

PROVIDENCE  GAS  CO.        .,.   .„^ 

ORANGE  AND  ROCKLAND  UTILITIES,  INC. 

COMMONHEALTH  GAS  CO. 

ANR  PIPELINE  CO.,  ET  AL . 

ANR  PIPELINE  CO.,  ET  AL. 

ANR  PIPELINE  CO.,  ET  AL. 

ANR  PIPELINE  CO.,  ET  AL. 

ANR  PIPELINE  CO.,  ET  AL . 

SEAGULL  MARKETING  SERVICES,  INC. 

DIAMOND  SNAMROCK  OFF.  PART.  LTD.  PART 

lOMA  ELECTRIC  LIGHT  t  POMER  CO. 

MINNIE  PIPELINE  CO. 

MISSISSIPPI  RIVER  TRANSMISSION  CORP. 

MESTAR  TRADING  8  REFINING,  INC. 

NORTHERN  INDIANA  PUBLIC  SERVICE  CO. 

TRANSAMERICAN  TRANSMISSION  CORP. 

PSI,  INC. 

ENERGY  DYNAMICS,  INC. 

CARNATION  CO. 

NGL  PRODUCTION  CO. 

ENRON  GAS  MARKETING 

COLUMBUS  GAS  SERVICES  ^^^^ 

NATIONAL  COOPERATIVE  REFINERY  ASSOC. 

NGC  INTRASTATE  PIPELINE  CO. 

NORTHHEST  NATURAL  GAS  CO. 
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(Pra|«ct  Na  244«,  Mhwto] 

CommonwMlth  Edtoon  Co;  Notic*  of 
Infant  To  FHc  An  Application  for  a  Naw 
Ucansa 

January  12. 1989. 

Take  notice  that  on  December  28. 
1988,  Cootmonwealth  Edison  Company, 
the  existing  licensee  for  the  Dixon 
Hydroelectric  Project  No.  2446,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C  808.  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L  99-495.  The  original 
license  for  Project  No.  2446  was  issued 
effective  April  1, 1962.  and  expires 
December  31. 1993. 

The  project  is  located  on  Rock  River 
in  Lee  County,  Illinois.  The  principal 
works  of  the  Dixon  Project  include  a 
rock-filled,  timber-crib  dam  enclosed 
with  steel  sheet  piling  and  capped  with 
concrete;  a  reservior  of  800  acres;  a 
powerhouse  with  an  installed  capacity 
of  3,200  kW;  a  2.3/34.5-kV  substation:  a 
1.5-mile-Iong.  34.5-kV  transmission  line; 
and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  {Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  lOOa  825  North  Capitol 
Street  NE.,  Washington,  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  72  West  Adams  Street  Room  1835, 
Chicago.  Illinois  6069a 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  appUcation  for  a  new  license  and 
any  competing  license  applications  must 
be  nied  %vith  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  Tiled  by 
December  31. 1991. 
Lois  D.  CMheO. 
Secretary. 

[FR  Doc  8e-«64  Filed  l-13-«e;  8:45  am] 
■ujMa  cooc  srir-eiHi 


(Proiaet  Na  2458.  Maine] 

Groat  NorttMm  NakooM  Corp^  Intant 
Tb  Fla  an  AppNcation  for  a  Naw 


pursuant  to  section  15(b)(1)  of  the 
Federal  Power  Act  (Act),  16  U.S.C.  808, 
as  amended  by  section  4  of  the  Electric 
Consumers  Protection  Act  of  1988,  Pub. 
L  99-495.  The  original  license  for  Project 
No.  2458  was  issued  effective  April  1, 
1962,  and  expires  December  31, 1993. 

The  project  is  located  on  the 
Penobscot  River  and  Millinocket  Stream 
in  Penobscot  and  Piscataquis  Counties, 
Maine.  The  principal  works  of  the 
Penobscot  Mills  Project  include  North 
Twin,  Millinocket  Dolby,  and  East 
Millinocket  dams,  dikes  and  reservoirs: 
Millinocket  Lake  dam,  storage  reservoir, 
and  pumping  plant;  four  power  plants 
with  an  installed  capacity  of  55,308  kW; 
transmission  lines;  and  af^rartenant 
facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street  NE..  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  Great  Northern  Paper  Company. 
Engineering  and  Research  Building. 
Millinocket  Maine  04462,  Attn:  James  B. 
Carson,  Jr..  telephone  (207)  723-5131. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  appUcations  for 
license  for  this  project  must  be  filed  by 
December  31, 1991, 
Lois  a  CaslwQ. 
Secretary. 
[FR  Doc  80-065  FUed  1-13-«B:  8:45  am] 

I  coot  t717-«V4l 


(Prolact  Na  2872.  Mamal 

Qraal  Norttiam  Makooaa  Corp^  Infant 
To  na  An  Applcafion  For  a  Naw 


January  12. 1988. 

Take  notice  that  on  December  21, 
1968.  Great  Northern  Nekoosa 
Corporation,  the  existing  licensee  for  the 
Penobscot  Mills  Hydroelectric  Project 
No.  245a  filed  a  notice  of  intent  to  file 
an  application  for  a  new  license. 


Jaauaiy  12, 1088. 

Take  notice  that  on  December  21. 
1988.  Great  Northern  Nekoosa 
Corporation,  the  existing  licensee  tot  the 
Ripogenus  Hydroelectric  Project  Na 
257Z  filed  a  notice  of  intent  to  file  an 
appUcation  for  a  new  license,  pursuant 
to  section  15(bMl)  of  the  Federal  Power 
Act  (Act).  15  U.S.C  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  99-495. 
The  original  Ucense  for  Project  No.  2572 
was  issued  effective  October  1. 1951. 
and  expires  December  31. 1993. 


The  project  is  located  on  the  West 
Branch  of  the  Penobscot  River  in 
Piscataquis  Counties,  Maine.  The 
principal  works  of  the  Ripogenus  Project 
include  a  composite  concrete  and 
earthfiU  dam,  83  feet  high  and  about  895 
feet  long:  a  reservoir  of  28,032  acres  at 
elevation  941.59  feet  m.s.l.;  a  16-foot- 
diameter  tunnel,  about  3,850  feet  long. 
and  a  surge  tank:  three  penstocks;  a 
powerhouse  with  an  installed  capacity 
of  37.530  kW:  a  28.2-mile-long,  115-kV 
transmission  line;  and  appurtenant 
facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  No. 
496  (Final  Rule  issued  April  28. 1968).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Pubhc  Reference 
Branch.  Room  1000,  825  North  Capitol 
Street  NE..  Washington,  DC  2042&  The 
above  information  as  described  in  the 
rule  is  now  available  frt>m  the  licensee 
at  Great  Northern  Paper  Company, 
Engineering  and  Research  Building. 
Millinocket  Maine  04462,  Attn:  James  B. 
Carson.  Jr..  telephone  (207)  723-5131. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  appbcation  for  a  new  Ucense  and 
any  competing  Ucense  appUcations  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
LoisaCaalMO. 
Secretary. 

(FR  Doc  80-480  Filed  1-13-80:  8:45  am] 
sajjNa  coos  nM-*-nt 


(Proiaet  Na  1773,  Uttfi] 

Moon  Laka  Elactric  Aaaodation,  Inc^ 
Mant  To  FHa  an  AppNcation  for  a  New 


January  12. 1068. 

Take  notice  that  on  January  12, 1988. 
Moon  Lake  Electric  Association,  In&. 
the  existing  Ucensee  for  the  Yellowstone 
Hydroelectric  Project  No.  1773.  filed  a 
notice  of  intent  to  file  an  appUcation  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L  99-495.  The  original 
Ucense  for  Project  No.  1773  was  issued 
effective  April  1, 1943.  and  wiU  expire 
March  31. 1993. 

The  project  is  located  on  the  East  Fork 
of  Lake  Fork  of  the  Duchesne  River  in 
Duchesne  County,  Utah,  and  occupies 
lands  of  the  Ashley  National  Forest 
lands  of  the  Uintah  and  Ouray  Indian 
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Reservations,  and  private  property.  The 
principal  works  of  the  YeUowstone 
Project  include  a  log-fill,  rock-fill 
diversion  dam.  9.75  feet  high  and  about 
380  feet  long;  a  2.27-mile-long  steel 
conduit;  a  powerhouse  with  an  installed 
capacity  of  900  kW;  a  tailrace;  a 
transmission  line;  and  appurtenant 
facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained       . 
from  the  Commission's  Public  Reference 
Branch.  Room  1000.  825  North  Capitol 
Sti^et,  NE.,  Washington,  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  188  West  200  North,  Roosevelt  UT 
84066. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
March  30, 1991. 
LouD.CaslMiL 
Secretary. 
[FR  Doc  80-062  Filed  1-13-89:  a45  am] 

aajJNG  COOE  t717-01-H 


(Docket  Na  CP80-468-000] 

ShaM  Western  E  ft  P  Inc^  Notica  of 
Patttion  For  Dadaratory  Order 

lanuary  la  1980. 

Take  notice  that  on  December  21. 
1988,  Shell  Western  E  &  P  Inc.  (Shell 
Western),  P.O.  Box  2463,  Houston, 
Texas  77252-2463,  filed  in  Docket  No. 
CP89^t68-000  a  petition  under  Rule  207 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.207)  for  a 
declaratory  order  requesting  that  the 
Commission  disclaim  jurisdiction  over 
certain  natural  gas  facilities  and  the 
natural  gas  treating  plant  currently 
owned  by  EL  Paso  Natural  Gas 
Company  (El  Paso),  located  in  TerreU, 
Val  Verde  and  Crockett  Counties,  Texas 
(collectively  referred  to  as  the  Terrell 
Facilities],  if  such  facilities  are  acquired 
by  Shell  Western  pursuant  to  a  May  14, 
1988,  SetUement  Agreement 
(SetUement). 

It  is  stated  that  El  Paso  currenUy 
operates  gathering  facilities  connecting 
eighty-nine  wells  in  the  J.M..  J.M.  North 
and  Brown  Bassett  Fields  [referred  to  as 
the  Fields)  in  the  above  mentioned 
counties  with  the  natural  gas  plant 


located  in  Terrell  County.  The  facilities 
are  comprised  of  (i)  the  J.M.  Field 
system,  consisting  of  approximately  15.0 
miles  of  24"  O.D.  field  feeder  pipeline 
and  approximately  25.5  miles  of 
gathering  tines  ranging  in  size  ranging  in 
size  from  8%"  O.D.  to  24 "  O.D.:  and  (ii) 
the  Brown  Bassett  system,  consisting  of 
approximately  48.2  miles  of  various  size 
Unes  ranging  in  size  from  6%"  O.D.  to 
24"  O.D.  Shell  western  states  that  the 
Terrell  Plant  provides  a  purification  and 
treating  service,  primarily  to  remnove 
carbon  dioxide  from  the  gas. 

It  is  stated  that  the  SetUement 
resolves  Shell  Western's  take-or-pay 
and  pricing  litigation  pending  in  "Texas 
state  court  and  provides  for  the  release 
of  certain  gas  volumes  from  the  Fields 
and  transportation  by  El  Paso  of  those 
released  volumes  in  interstate 
commerce.  As  partial  consideration  for 
the  SetUement,  El  Paso  agreed  to  seU  the 
TerreU  FaciUties  to  Shell  Western  for  a 
cash  payment  by  SheU  Western.  SheU 
Western  states  that  it  intends  to  operate 
the  TerreU  FaciUties  as  an  integrated, 
non-jurisdictional  gathering  and  treating 
system.  It  is  further  stated  that  the 
acquisition,  however,  is  conditioned 
upon  the  receipt  frvm  the  Commission  of 
a  declaratory  order  satisfactory  to  SheU 
Western  that  Shell  Western's 
acquisition,  ownership  and  operation  of 
the  TerreU  Facilities  will  not  be  subject 
to  Commission  jurisdiction. 

Shell  Western  states  that  upon  its 
acquisition  of  the  TerreU  Facilities  and 
pursuant  to  the  terms  of  the  Gas 
Measurement,  Gathering  Treating. 
Compression  and  Dehydration 
Agreement  dated  October  21, 1988,  it 
will  gather,  purify,  treat  and  dehydrate 
for  El  Paso  all  gas  that  El  Paso 
purchases  from  producers  and  tenders 
to  Shell  Western.  It  is  stated  that  the 
gathering  agreement  becomes  effective 
only  upon  SheU  Western's  acquisition  of 
the  Terrell  Facilities  and  applies  only  to 
gas  purchased  by  El  Paso  pursuant  to 
gas  purchase  agreements  in  existence  as 
of  May  14, 1988,  between  El  Paso  and 
producers  behind  the  Terrell  Plant. 

According  to  Shell  Western,  in  the 
event  of  El  Paso's  release  and  temporary 
or  permanent  abandonment  of  gas 
behind  the  Terrell  Plant,  including  SheU 
Western's  own  production  pursuant  to 
the  SetUement  or  otherwise,  Shell 
Western  is  obligated  to  enter  into 
negotiations  with  individual  producers 
for  gathering,  treating  and  other 
agreements  to  carry  such  gas  to  the 
Terrell  Plant  for  treatment.  It  is  further 
stated  that  although  not  yet  resolved, 
services  at  the  TerreU  Plant  may  be 
performed  for  other  producers  either  (1) 


with  Shell  Western  as  sole  plant  owner 
for  a  fee;  or  (2)  with  SheU  Western 
acting  as  operator  and  co-owner  with 
other  producers  who  may  purchase  an 
ownership  interest  in  the  'TerreU  Plant 
from  Shell  Western. 

It  is  averred  that  El  Paso's  sale  of  the 
"TerreU  FaciUties  to  Shell  Western  is  also 
conditioned  upon  the  receipt  by  El  Paso 
of  appropriate  abandonment  authority; 
El  Paso  is  filing  for  this  authority 
contemporaneously  with  this  petition. 
FinaUy,  SheU  Western  states  Uiat  Uie 
acquisition,  ownership  and  operation  of 
the  Terrel  facilities  by  Shell  Western  are 
not  subject  to  the  Commission's 
jurisdiction  because  such  facilities 
constitute  a  traditional  production  and 
gathering  function. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  January  31. 
1989.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20428,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Nahu^l  Gas  Act  (18  CFR 
157.10).  AU  protests  filed  wiUi  Uie 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  wiU  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lots  D.  CasheU. 
Secretary. 

[FR  Doc  89-967  Filed  1-13-89:  8:45  am) 
aajJNG  COOE  SZIZ-OI-M 


[Proieet  Na  2560.  WisconsinI 

Wisconsin  PubNc  Sarvice  Corp.;  Intent 
to  Hie  an  Application  for  a  New 
Ucense 

January  12. 1980 

Take  notice  that  on  December  15, 
1988,  Wisconsin  Public  Service 
Corporation,  the  existing  licensee  for  the 
Potato  Rapids  Hydroelectric  Project  No. 
2560,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986,  Pub.  L  99-495. 
The  original  license  for  Project  No.  2560 
was  issued  effective  May  1, 1965,  and 
expires  December  31. 1993. 
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The  proiect  is  \oca\ed  on  the  Peshtigo 
River  in  Marinette  County,  Wisconsin. 
The  principal  works  of  the  Potato 
Rapids  Project  include  a  442-foot-lon8 
concrete  dam.  a  684-foot-long  dike  from 
the  east  end  of  the  dam  to  the 
powerhouse,  a  1.900-foot-long  dike  along 
the  west  shore,  and  a  1,500- foot-long 
dike  along  the  east  shore;  a  reservoir  of 
258  acres;  a  powrerhouse  with  an 
installed  capacity  of  1.380  kW;  a 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2]  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 


in  Docket  No.  RM87-7-00a  Order  No. 
496  (Final  Rule  issued  April  2&  1988).  A 
copy  of  ttiis  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000. 825  North  Capitol 
Street.  NE.,  Washington.  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  700  North  Adams  Street.  Green  Bay. 
Wl  54307-g002. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
ead)  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  appHcations  for 


license  for  this  project  must  be  filed  by 

December  31. 1901. 

LoU  D.  Caabell. 

Secretary. 

(FR  Doc.  89-968  Filed  l-«-«9;  8  45  am] 

MJJM  COOC  t717-«1-ll 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Community  Broadcasting  Foundation, 
Inc^ataL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Afvkanl 


Oly /Slate 


FSsNo. 


I  Docket 
No. 


^  vxjnwnumy  DnMOcanng  rounotms^  vic^ 

B  Knighl  Radto.  Inc _ 

C  Rochester  Brottdcasftng  CocporsSoH .. 

D  Victoraon  Qraup.  Inc 

E  E«on  and  Aseocietet.  UmNed 

F  RB.  LeeRuM _ 

G  Upetaie  FM  LMNed  Parlnenh0 

H.  Agipe  Radia  Inc 

I.  Tiytof  CoiwwMicaiione  ol  RodwstSf.  Inc- 

J  ChneSen  Oisoemer,  Inc 

K.  Doneid  B.  Ciraw«ord 


L  Ootoree  Boyd  d/b/a  LHw  eraadcaMmg . 

M.  Beet  Broiteartng  Co..  LP 

N.  SfMoeCom.  mc 


Aochestef, 


New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York . 
New  York . 

York. 

York. 

York. 

York. 
New  York . 
New  York . 


BPED-870910MP 

BPH-S70917MB 

BPH-870918MO 

BPH-«70ei8MF 

BPH-870018MJ 

BPH-870918MQ 

BPH-e70918NB 

BP14-S70918N0 

BPH-870918NE 

BPEO-870ei8NG 

BPH-e70918NJ 

BPH-870918NM 

BPH-e70918NN 

BPH-870918NO 


88-558 


2.  Pursuant  to  section  309(e)  of  the 
Communicatioiu  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 


t.  Environmental.. 

2  Oly  Coveraoe.. 

3  Air  Hazard. — 

4  Fnwiaai.. 
5 

a 


^Jipfcants 


aO.E.KI.K.L.M. 

A,  I. 

0.  E.  a  K  I.  K.  U  M. 

E. 


3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  appticants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |an  Cay. 

Aaaistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  89-886  Filed  1-13-88;  8:45  am] 
I  COM  sr-n-eva 


Haaring  Designation  Ordar  in  ra 
AppHcatfona  of  Rtiys  Q>  Mussman 
d/b/aOMI 


AOCNCV:  Federal  Commtmicationa 
Commission  (FCC). 

action:  Hearing  designation  order. 


;  Federal  Communications 
Commission.  1919  M  Sreet  NW., 
Washington,  DC  20554. 

SUPruMCNTARV  s^omuTioii:  This  is  a 
summary  of  the  Commission's  Hearing 
Designation  Order  in  Common  Carrier 
Bureau  Docket  No.  88-^30.  DA  88-1735, 
Adopted  November  1, 1988.  and 
Released  November  28. 1968. 

The  full  text  of  this  decision  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  (202)  857-3800  M 
Street  NW..  Suite  14a  Washington.  DC 
20037. 

Summary  of  Hearing  Designation  Order 

1.  In  this  Order,  we  designate  for  a 
consolidated  hearing  two  applications 
filed  on  behalf  of  Rhys  G.  Mussman.  d/ 
b/a  Dial  1  Mobile  (Mussman),  for 
authority  to  construct  and  operate 
Domestic  Public  Cellular  Radio 
Telecommunications  Systems  on 
Frequency  Block  A  in  die  Asheville, 
North  Carolina  and  Enid,  Oklahoma 
markets.  Substantial  and  material 
questions  about  Mussman's 
qualifications  to  be  a  commission 
cellular  licensee  have  been  raised  by  his 
apparent  continuing  failure  to  comply 
with  effective  Commission  orders. 

2.  The  hearing  shall  determine 
whether  Mussman  failed  to  comply  with 
an  outstanding  Commission  order,  CCI 
Cablevision.  103  FCC  2d  600  (1985). 
when  he  failed  to  promptly  divest 
himself  of  Northwest  Indiana  CATV. 
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Inc.  d/b/a  Northwestern  Indiana 
Cablevision  (Northwest]  or  to  place 
Northwest  in  trust  following  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit's  denial  of  a  request 
for  stay  of  that  order,  whether  Mussman 
possesses  the  requisite  character 
qualifications  to  be  a  cellular  radio 
licensee  of  the  Commission;  and 
whether  grant  of  the  subject  cellular 
radio  applications  would  be  in  the 
public  interest 

3.  BC  Cellular  (the  number  two 
selectee  in  the  Asheville  market  who 
had  protested  the  application  for  that 
market),  Mussman  and  the  Chief  of  the 
FCC's  Common  Carrier  Bureau  were 
made  parties  to  the  hearing. 
(Federal  Communications  Commissioa) 
Gerald  Brock. 

Chief,  Common  Carrier  Bureau. 
[FR  Doc.  B9-999  Filed  1-13-89:  8:45  am) 

BIUMG  COOC  STIS-OI-ti 


FEDERAL  TRADE  COMMiSSIOtt 

Report  of  the  Tar,  Nicotine  and  CartXM 
Monoxide  Content  of  272  Varieties  of 
Domestic  Cigarettes 

AOCNCV:  Federal  Trade  Commission. 
action:  Notice. 


;  The  Federal  Trade 
Commission  publishes  the  Report  of  the 
Tar,  Nicotine  and  Carbon  Monoxide 
Content  of  272  Varieties  of  Domestic 
Cigarettes. 

DATE  December  30, 1988. 

ADDRESSES:  Copies  of  the  report  are 
available  from  the  FTC's  Public 
Reference  Branch,  Room  130,  6th  St  and 
Pennsylvania  Ave.  NW.,  Washington. 
DC  20580.  (202)  326-2222. 

PON  FURTHEII  INFORMATION  CONTACT: 

Judith  Wilkenfeld,  Bureau  of  Consumer 
Protection,  at  the  address  given  above, 
telephone  (202)  326-3150. 


;  These 

are  the  first  test  results  reported  by  the 
FTC  using  a  procedure  under  which  the 
Tobacco  Institute  Testing  Laboratory 
(TITL).  a  private  laboratory  operated  by 
the  cigarette  industry,  conducted  tar. 
nicotine  and  carbon  monoxide  testing 
for  these  272  varieties.  The 
methodology,  processes  and  procedures 
that  the  companies  and  TTFL  employ  are 
identical  to  those  the  Commission  has 
followed.  Cigarette  smoke  from  272 
varieties  was  tested  by  TITL  This 
laboratory  provided  the  results  to  the 
respective  cigarette  companies.  The 
companies  provided  the  data  generated 
by  TTTL  regarding  their  own  brands  to 
the  FTC  in  response  to  requests  issued 
by  the  Commission  requiring  submission 
of  this  information. 

By  Direction  of  the  CommiMion. 
Donald  S.  Claik. 

Secretary. 


"Tar."  Nicotine,  and  Carbon  Monoxide  of  the  Smoke  of  272  Varieties  of  Domestic  Cigarettes 

Brand 

Tar>  mg/ 
09 

Mcoline* 

mg/cig 

09 

Alpirm                     

KFMSP« 

KFMSP 

100FMSP 

KFHP 

100FHP 

100FMHP 

VXFSP 

100FMSP 

100FHP 

lOOFMHP 

100FSP 

100FMSP 

KFSP 

100FMSP 

KFSP 

100FSP 

KFSP 

KFMSP 

100FSP 

100FMSP 

RNFSP 

KFHP 

KFSP 

100FSP 

KFHP 

KFSP 

100FSP 

100FHP 

lOOFMHP 

KFHP 

KFSP 

KFMSP 

100FHP 

lOOFMHP 

100FSP 

100FMSP 

120FSP 

120FMSP 

KFSP 

100FSP 

KFSP 

100FSP 

RNFSP 
KNFSP 
KFHP 
RFHP 

17 

10 

9 

15 

17 

16 

17 

16 

6 

5 

10 

11 

12 

7 

17 

17 

12 

12 

12 

12 

22 

16 

15 

17 

10 

9 

11 

9 

9 

(*) 

1 

1 

1 

1 

6 
6 
15 
17 
10 
12 
12 
20 
25 
16 
16 

1.1 
OJ 

a7 

1.2 
1.2 
1.1 
1.2 
1.2 
0.5 
05 
0.8 
OJB 
0.9 
03 
1.1 
1.2 
OJ 
03 
03 
0.9 
1.4 
1.0 
1.0 
1.1 
0.6 
0.6 
03 
03 
0.7 

n 
ai 
at 
ai 

0.1 

03 
0.4 

ae 
0.6 

03 

1.1 
0.7 

03 
03 
13 
1.7 
1.1 
1.1 

16 

Roifir 

10 

RoiMr  inn-«                                                                       

9 

Hmwon  A  Hftdges 

12 

P'«»on  »  M«*9et  iOO"» 

17 

Rflnann  X  Hartgm^  inn> 

IS 

Romnn  A  H<artg«^  inn« 

17 

RMMnn  A  HwtjjM  inn's                                                        

16 

Rflrann  A  HwigiM  rMinp  lltlni  1  irjht*  inn-f 

7 

RntMon  A  HMlgM  rwHinM  1  Illni  1  ^K  inO'f 

6 

RMMnn  A  HArigM  1  ight*  inn>                                 , 

13 

Rflnnn  A  HarlgiHt  1  ighta  inrr«                                                                                                          

12 

RMKnn  A  H«:«(|«*  UiMfiH^ 

12 

RngW  inn'»                                    

11 

Cam^n^g*  F^P  F%i|ior 

16 

rjmhnrtjn  Fi«  Fl^nirv  inO> 

16 

r.*nit«vlnA  1  inhK               

13 

C4»n'*inrtg«  1  Kjhf^ 

13 

rafntwirtgn  1  ighM  inn>                ,               ,                                 

14 

CaiT*rKlge  lights  100't 

rjimrt                                  ,       , 

14 
14 

rjum*  Pdtnnt       

16 

raiTiBl  Fitarf                                  

15 

r^mfl  Fl|«f« 

18 

C^T^  light*.. 

12 

CjutmIl  1  ntiM                                                                                                                                                

12 

r^mei  Lights  loo's 

15 

r.flpri     

6 

r.(i(in    

6 

Tjirttnn 

r> 

narttnn                ,     ,                                                                                            

2 

Pjlrttnn              _ 

1 

r.artton  IQO't      ..  _ — 

1 

r.ijr1ton  100'S  .        _ 

1 

C^irlton  100'» 

4 

Cwlinn  inn'« 

6 

C4|i%>n  1?0"t  

5 

r.(»f1ton  1?0'» ,                 ,    ,,                                                                                                                      

S 

CAnhjrv  ?5'l            ..                   

17 

C4>ntu»y  ?«>■»            

21 

r.Anli«v  9^'«  1  kihts 

12 

Ctmtuv  ?S's  LioMs  100't 

14 

Cflfitirv  ?f)'t  Mflpthol  lights  100's 

14 

r»i4i«44KAf^                                                           -., 

13 

Ctwsterfwkl 

16 

Craven  "A"                                                                             .    

IS 

Cmvnn  "A" 

13 
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Tar."  Nicotine,  ano  Carson  Monoxide  of  the  Smoke  of  272  Varieties  of  Domestic  Cigarettes— Continued 


Oont  Ful  FlMor 

Oom  Fui  FlMor 

Ooral  FUI  FlMor  1W*.. 
Oarit  FMw  Lighli... 


Dorai  Mwittiul  FMw  UgMt ... 

Doral  lOCt  fmm  UgM* ~ 

Oorai  muttet  UgMi  too*!... 

Doral  UNra  LigMi  ^oort 

iAmwwt  tnttnwmjnm  ....^ « 

MjnNl  Msnlnol .... .„„ „ 


OunM  MwnMorwl  Supwlor  I 

a  QiMr 

a  CuMr  UgfNi 

En^MtOMii.. 


Ev«  Sbn  UghM  tOCTt- 
Ew«  Stoi  LigMi  lOCTS- 

Ew«  UgMi  ISO's 

EwUgMiiaCi 

FilcanUgMi.. 
Filoon  LigMi.. 


Fiioon  LigMi  lOCi. 
FrioonLi^MilOO'i. 


HMJIi 

K««  QoUmi  LigMi.-.^ 

KaM  Qotdin  LigMi 

KaM  QoUin  LigMi 

MM  QoMin  LigMi  toai.. 
K«M  Qotdin  UgMi  lOCi.. 
K«M  Gokttn  UgMi  tOCi. 

K«M 

K«M 


KiMIOO-i... 
KOTl1Wi„ 

MM  M 


MMW  100*1.. 
MM  m  lOO's. 

WmJS-i 

Kim2S'i 

Kooi 

Kool 

KOOl 


Kooi  Si^wLongi  100*1. 

Mol  LigMi 

Kool  LigMi  100*1 

Kool  MUi 

Kod  MHi 


KoolMUilOO'i. 


LAM  StVMT  100 

LAM  Long  UgMr 

LAM  aVi  UgMi  lOai. 

Larti 

iMk 


LirtiLitNi 

Lmk  LigMi  lOO-i 

Lucfcy  SM(* 

Uicfcy  SMw 

Lucky  StriM 

Lucky  SMw  FMra  lOCi..... 
Uicky  SMm  MMMhol  100*i. 

Lucky  Slr«i«  LigMi 

Lucky  SMi«  UgMi  100*i.„- 


100*1. 


IMbu  MwiVwl  100*i- 
llOO-i- 


I00*i_ 
100*i_ 
MifttMlvo  25*9  »» 

111    M  1   •     ■   - 

Mworo  ugnii. 
Mraoro  UgMi. 


KFHP 

KFSP 

100FSP 

KFSP 

KFMSP 

lOOFSP 

lOOFMSP 

100FSP 

100FHP 

100FMHP 

100FHP 

KFSP 

KFSP 

KNFHP 

100FHP 

100FMHP 

120FHP 

120FMHP 

KFSP 

KFMSP 

100FSP 

100FMSP 

KFSP 

KNFSP 

100FHP 

KFHP 

KFSP 

KFMSP 

100FHP 

100FSP 

100FMSP 

KFHP 

KFSP 

100FSP 

100FMSP 

KFSP 

100FHP 

100FSP 

100FHP 

100FMHP 

RNFMSP 

KFMHP 

KFMSP 

100FMSP 

KFMSP 

100FMSP 

KFMHP 

KFMSP 

100FMSP 

KFHP 

KFSP 

100FSP 

100FSP 

100FSP 

KFSP 

100FSP 

KFSP 

100FSP 

RNFSP 

KFHP 

KFSP 

100FSP 

100FMSP 

KFSP 

100FSP 

KFHP 

KFSP 

KFSP 

100FSP 

100FMSP 

100FSP 

KFHP 

KFSP 

KFMSP 

100FHP 

100FSP 

KFSP 

KFHP 

KFSP 


Tar'  mg/ 
Gig 


15 
18 
14 
12 
12 
12 
12 

7 
15 
IS 

9 
16 
12 
24 
13 
13 
12 
13 
11 
10 
13 

» 
16 
25 
14 
10 

9 

S 
10 
10 

9 
11 
12 
13 
14 

4 

5 

5 
11 

9 
21 
16 
17 
16 

8 

9 
11 
12 
12 
14 
13 
14 

8 
13 
13 
15 
13 
14 
24 
12 
12 
12 
12 

8 

9 
14 
14 

9 
12 
11 

9 
16 
17 
17 
17 
17 
17 
11 
11 


mg/cig 


•  » 

CO>mg/ 

g 

c>g 

04 

18 

0.9 

20 

0.8 

17 

0.7 

15 

0.6 

14 

0.7 

14 

0.7 

14 

0.5 

12 

1.4 

17 

1.2 

17 

0.8 

11 

1.1 

15 

0.9 

13 

1.8 

15 

1.0 

11 

1.0 

11 

1.1 

11 

1.1 

11 

0.8 

11 

0.8 

12 

0.9 

15 

0.7 

11 

0.7 

18 

1.6 

18 

1.0 

15 

0.8 

10 

0.8 

9 

0.7 

9 

0.9 

11 

0.9 

11 

0.9 

10 

0.9 

13 

0.9 

13 

1.0 

14 

1.0 

14 

0.4 

4 

0.5 

6 

0.5 

7 

0.9 

12 

04 

10 

1.3 

14 

1.1 

16 

12 

17 

12 

16 

0.7 

9 

0.7 

10 

0.9 

11 

0.9 

13 

0.9 

12 

1.1 

13 

1.0 

13 

1.1 

14 

0.6 

6 

1.1 

.     11 

1.0 

12 

12 

14 

1.0 

13 

1.1 

14 

1.5 

17 

0.9 

13 

OS 

12 

1.0 

12 

0.9 

12 

0.6 

10 

04 

10 

0.9 

16 

0.9 

15 

0.6 

13 

1.0 

13 

0.9 

12 

0.7 

10 

1.1 

15 

1.1 

16 

1.1 

16 

12 

17 

12 

17 

1.1 

16 

0.8 

12 

0.8 

12 
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Brand 


Marooro  ugMi 

MaHbOiu  LigMi  lOO'i.. 
Muteoro  LigMi  lOO*!... 
MiHboro  LigMi  100'i_. 
Mariboro  U^Ni  2S*s-.- 

100  Rod 

ilOORad 

Mw120*i 

r120*i 


MaM  100'i„ 
1 100*i.. 


MartUNraUgMi_ 
MotI  Ulft  LigMi.^ 


Maril  UNra  LigMi  lOO'i.. 
MaM  UNra  LigMi  100*i.. 

Mora  120*i 

Mora  120*i 


Mora  LigMi  lOet.. 
Mora  UgMi  100%„ 
Mora  LigMi  IZD'i.. 
Mora  LigMi  120*i- 


N«Mipon  100^ 

Newport  lOO'i 

Nwoport  (25).- ™ 

Naiwport  I00*i  (25).. 

Nawport  LjgMi 

noa^ion  ugnii.. 


Newport  LigMi  100*i. 
Nawport  LigMi  100*i. 


Now 

Now 

Now  100'i 

Now  100'i 

OWGoWSlraigMi. 
CM  GoW  Faiara 


OMGoUFiNar100*S... 

OWGoUUgMi 

CM  GoM  LigMi  100'i. 
Pan  MM 


Pi«  MaM  25'8 

Pal  MM  100^ 

Pai  MaM  UnfiMarad  LigMi.. 


PalMalLigMIOO-s. 

Pal  Mai  LigMi  lOO's  Low  Tv.. 

Pal  MM  Red 

PM  MM  Red ^_ 


Par«amen(  LigMi 

Parkanwnf  LigMi-. 

Parliament  LigMi  100'i- 
PtiMpMorrii. 


PMip  Morrii  Commander.. 

Ptilip  Morni  Bkiae 

PMip  Morris  Bluai _„ 

PtiHip  Morris  Inlemational . 
PhMp  Morris  Marrtabonol . 

Playisrs _ 

Players.. 
Players.. 


Players  l(X>'s.. 
Players  lOO's.. 
Players  Lights  2S's.- 
Players  Lights  25's... 


Players  25  s  Ughts  100's.. 
Players  2S's  Lights  100's.. 

Raletgh 

Ralergh 

Raleigh  100's 

Raletgh  Lights.. 


Raleigh  Ughts  100's.. 

Richland  (25) 

Richland  (25) 

Richland  (25)  100's ... 
Richland  (25)  100's ... 


KFMSP 
100FHP 
100FSP 

KFSP 

100FHP 

100FSP 

120FSP 

120FMSP 

KFHP 

KFSP 

KFMSP 

100FSP 

100FMSP 

KFSP 

100FSP 

100FMGP 

120FSP 

IcOHhSP 

100FHP 

100FMHP 

120FSP 

120pMSP 

KMbHP 

KFMSP 

100FMHP 

100FMSP 

KFMSP 

100FMSP 

KPWMr 

KFMSP 

100KMHP 

100FMSP 

IO=HP 

KFSP 

KFMFSP 

100FSP 

lOOFMSP 

KNFSP 

KFSP 

100FSP 

KFSP 

100FSP 

KNFSP 

KNFSP 

100FSP 

KNFSP 

100FSP 

100FMSP 

KFSP 

100FSP 

KFHP 

IffSP 

100FSP 

RNFSP 

KNFSP 

KFMSP 

100FMSP 

100FHP 

100FMHP 


KFHP 

100FHP 

100FMHP 

KFSP 

KFMSP 

100FSP 

100FMSP 

KNFSP 

KFSP 

100FSP 

KFSP 

100FSP 

KFSP 

KFMSP 

100FSP 

100FMSP 


Tar'  mg/ 
OB 
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04 
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04 
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19 

04 

11 

14 
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16 
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12 

04 
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13 

14 
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04 
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04 

14 

04 

13 

1.4 

17 

14 

15 

14 

16 

04 

13 

a9 

13 

12 

16 

1.1 

16 

1.3 

17 

12 

17 

1790 


Federal  Regtoter  /  Vol.  54.  No.  10  /  Tuesday.  January  17.  1989  /  Notices 


"TAft."  Nicotine,  ano  Carson  Monoxide  of  the  Smoke  of  272  Varieties  of  Domestic  Cigarettes— Continued 


Brand 


Tar>  mg/ 
cig 


mg/cig 


CO'mB/ 
c>9 


RcMand  Ughts  (25) 

RcMwd  UgMs  (25)  lOO'B.. 

Ritl  1(»'t _ 

Ritt  10O'» -_ 

Hothntttnft....^ 
RottMTMnaSiMcMMH. 

St  Momz  HMr  IOCS 

St  McN^  Mvilhol  FMtf.. 

SMni 

Saient  i(X)"t 


S*t«n  LigMi 

Salem  ugMt  100't 

Saiam  LigMi  KXTt 

SMnt  Sbn  UgMa  IOC's ... 

Salam  UNn  Ughta 

S^em  uika  Ligni*  l(X>'s... 

Saratoga  i20's 

Saratoga  120't 

Satin. „ 

Salia . 

Saiia 


S*«  Tlwa  FMart 

Sdva  TNna  Mantwl. 

SivaTlwe 

Sitva  TTwa  ManiM- 
Spimg  IOCS... 

Ta«  I20'a 

TM  120-a. 
Tar«yion_ 
Tarayton  KXTa. 
TaraytortUgM. 


Taraytori  Long  UgMft.. 

Triunph 

Triumph 

Triumph  10(rt___™ 


Triumph  100*8- 

Trwa 

Tfua 

Trua  IOCS.. 


True  100't.. 
Vantage — 
Va 


IOCS. 


Vantage  Menthol  loo's. 
Vantage  LN»a  Lights.. 


Vantage  Um  Ughts  lOO's.. 

Viceroy _ 

Viceroy  Super  Long  IOCS- 

Vtoaroy  Lj(^ 

Viceroy  Ughts  lOCs 

Virglr»a  Sims 

Virginia  Sbne 

VirgneStov  Ughts. 


Virgna  Sbns  Lights 

Virginia  Stme  Lighls  120*8.. 
Virgina  Slims  Ughts  120*8.. 
Virgins  Sima  UNra  Lights.. 


Virgna  Slims  Ulka  UgMS- 


\Mnston  100*8- 
Winaion  Lights.. 


Winston  Lights ».- 

Winslon  Lighls  I00*s 

Winston  Ughts  100*s...~ 

WSnslon  Ultra  (jghffs .... 

Winston  UNra  Ljghts  100*8... 
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12 
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15 
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17 

10 

11 

9 

9 

5 

5 

14 

15 

11 

11 

11 

10 

11 

12 

12 
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20 
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14 

5 

9 
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4 

5 

6 

5 

5 

7 

7 

11 

10 

9 
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5 
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16 
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15 

15 

9 

9 

14 

14 
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17 
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11 

10 
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0.8 
0.8 
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0.7 
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1.0 
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0.9 
1.0 
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1.5 
1.0 
1.0 
0.4 
0.7 
0.4 
0.4 
0.5 
0.6 
0.5 
0.5 
0.7 
0.7 
0.7 
0.7 
0.6 
0.6 
0.4 
0.5 
1.0 
1.1 
0.9 
0.9 
1.1 
1.1 
0.7 
0.7 
1.0 
1.0 
0.5 

a5 

1.0 
1.1 
1.1 
0.6 
0.8 
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0.8 
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4 
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■  TPM  dnf  (tar)— fflrikgrame  total  paniculate  matter  lesa  nicoline  and  water  per  dgareite. 


'  Total  aliakxls  reported  as  racotne  m^graws  per  agarelte 
>  CarDon  monoade  reported  as  twfcgrams  per  agarelte. 
!  £•**?*"•  HF-«W«v*ter.  M.<nenihol:  R-reguier  HP-Wd  pack; ! 
*  Below  9)e  sensiSMtv  ol  the  fnethod. 


I  pack;  SP-soll  pack. 
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DEPARTyENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Notice  of  Meetings 

SUM>'ARV:  This  notice  sets  forth  the 
schedules  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency's 
initial  review  committees  in  the  month 
of  February  1989.  These  committees  will 
be  performing  initial  review  of 
applications  for  Federal  assistance. 
Therefore,  portions  of  the  meetings  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA.  in 
accordance  with  5  U.S.C.  552(b)(6)  and  5 
U.S.C.  app.  2  l(Xd).  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 

Committee  Name:  Aging 
Subcommittee  of  the  Life  Course  and 
Prevention  Research  Review  Committee. 
NIMH. 

Date  and  Time:  February  2-3: 9:00 
a.m. 

Place:  The  Holiday  Inn,  Inner  Harbor, 
301  W.  Lombard  Street.  Baltimore.  MD 
21201. 

Status  of  Meeting:  Open — February  2: 
9HX>-9:30  a.m.  C/o«erf— Otherwise. 

Contact:  Naomi  Lichtenberg,  Room 
OC-IS,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  MD  20657.  (301)  443- 
3857. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
mental  health,  in  the  fields  of  child, 
family,  and  aging,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  National  Advisory 
Council  on  Alcohol  Abuse  and 
Alcoholism,  NIAAA. 

Date  and  Time:  February  2-3: 10:30 
a.m. 

Place:  National  Institutes  of  Health. 
9000  Rockville  Pike,  Building  1,  3rd 
Floor,  Wilson  Hall,  Bethesda.  MD  20692. 

Status  of  Meeting:  Open — February  2: 
10:30  a.m.-5:00  p.m.  Closed — Otherwise. 

Contact:  James  Vaughan.  Room  16C- 
20,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville.  MD  20857,  (301)  443- 
4375. 

Purpose:  The  Council  advises  the 
Secretary,  Department  of  Health  and 
Human  Ser\'ices  regarding  policy 


direction  and  program  issues  of  national 
significance  in  the  area  of  alcohol  abuse 
and  alcoholism.  Reviews  all  grant 
applications  submitted,  evaluates  these 
applications  in  terms  of  scientific  merit 
and  adherence  to  Department  policies, 
and  makes  recommendations  to  the 
Secretary  with  respect  to  approval  and 
amount  of  award. 

Committee  Name:  National  Advisory 
Mental  Health  Council,  NIMH. 

Date  and  Time:  February  6-7: 9«) 
a.m. 

Place:  Parklawn  Building,  Conference 
Rooms  C  &  H,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Status  of  Meeting:  Open — February  7: 
9:00  a.m.-5KX)  p.m.  Closed — Otherwise. 

Contact:  Dee  Herman,  Room  9-105. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-3367. 

Purpose:  The  Council  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director. 
National  Institute  of  Mental  Health 
regarding  policies  and  programs  of  the 
Department  in  the  field  of  mental  health. 
The  Council  reviews  applications  for 
grants-in-aid  relating  to  research  and 
training  in  the  field  of  mental  health, 
and  makes  recommendations  to  the 
Secretary  with  respect  to  approval  of 
applications  for,  and  amount  of,  these 
grants. 

Committee  Name:  National  Advisory 
Council  on  Drug  Abuse.  NIDA. 

Date  and  Time:  February  7-8: 9:00 
a.m. 

Place:  Parklawn  Building.  Conference 
Room  L.  5600  Fishers  Lane,  Rockville. 
MD  20857. 

Status  of  Meeting:  Open — February  7: 
9:00  a.m.-5.-00  p.m.  February  8:  2.-00  p.m.- 
5:00  p.m.  C/osed— Otherwise. 

Contact  Sheila  Gardner,  Room  8A-S4. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-0441. 

Purpose:  The  Council  advises  and 
makes  recommendations  to  the 
Secretary,  Department  of  Health  and 
Human  Services,  the  Administrator, 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  on  Drug  Abuse  on  the 
development  of  new  initiatives  and 
priorities  and  the  efficient 
administration  of  drug  abuse  research, 
including  prevention  and  treatment 
research,  and  research  training.  The 
Council  also  gives  advice  on  policies 
and  priorities  for  drug  abuse  grants  and 
contracts,  and  reviews  and  makes  final 
reconmiendations  on  grant  applications. 

Committee  Name:  Psychosocial  and 
Biobehavioral  Treatments 


Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee.  NIMH. 

Date  and  Time:  February  9-10:  9«) 
a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD 
20615. 

Status  of  Meeting:  Open — February  9: 
9:00-10KX)  a.m.  Closed — Otherwise. 

Contact:  Frances  Smith.  Room  9C-02. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-4868. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  research  and/or  research 
training  activities  in  the  fields  of 
treatment  development  and  assessment 
and  makes  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Behavioral 
Neurobiology  Subcommittee  of  the 
Neurosciences  Research  Review 
Committee.  NIMH. 

Date  and  Time:  February  9-11: 8:30 
a.m. 

Place:  Holiday  Irui  Crowne  Plaza,  1750 
Rockville  Pike.  Rockville.  MD  20852. 

Status  of  Meeting:  Open — February  9: 
8:30-9:30  a.m.  Closed — Otherwise. 

Contact:  Gerry  Perlman.  Room  9C-28. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443-3938. 

Purpose:  The  Committees  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  behavioral  neurobiology  with 
recommendations  to  the  National 
Advisory  Health  Council  for  final 
review. 

Committee  Name:  Cellular 
Neurobiology  and  Psychopharmacology 
Subcommittee  of  the  Neurosciences 
Research  Review  Committee.  NIMH. 

Date  and  Time:  February  9-11:  8:30 
a.m. 

Place:  Holiday  Iim  Crowne  Plaza.  1750 
Rockville  Pike.  Rockville.  MD  20852. 

Status  of  Meeting:  Open— February  9: 
8:30-9:30  a.m.  Closed — Otherwise. 

Contact-  Barbara  Campbell,  Room  9C- 
26,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857.  (301)  443- 
3936. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  behavioral  neurobiology  with 
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recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Child  and  Family 
and  Prevention  Subcommittee  of  the  Life 
Course  and  Prevention  Research  Review 
Committee,  NIMR 

Date  and  Time:  February  9-11: 9:00 
ajn. 

Place:  Hyatt  Regency-Bethesda.  One 
Belhesda  Metro  Center.  Bethesda,  MD 
20614. 

Status  of  Meeting:  OPen — February  9: 
9:00-0:30  a.m.  Closed— Otherwrise. 

Contact  Naomi  Lichtenberg.  Room 
9C-18.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20657,  (301)  443- 
3857. 

Purpose:  The  Committee  is  charged 
wnth  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  understanding  the  impact  of 
the  social  environment  on  the  mental 
health  of  children  and  adults  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
PsychoaodaJ  Research  Review 
Committee.  NIAAA. 

Date  and  Time:  February  13-15: 9M) 
ajn. 

Place:  Hyatt  Regency-Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD 
20614. 

Status  of  Meeting:  Open— February 
13: 9M-\0Mi  ajn.  aosed-Otherwise 

Contact  Lenore  Radloff.  Room  lOC- 
28.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20657,  (301)  443- 
394Z 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
AlcohoUsm  for  final  review. 

Committee  Name:  Neuroscience  and 
Behavior  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee.  NIAAA. 

Date  and  Time:  February  13-15: 8A) 
a.m. 

Place:  Embassy  Suites  Hotel.  1250 
22nd  Street.  NW..  Washington,  DC 
20037. 

Status  of  Meeting:  Open — February 
13: 8:00-9:00  a.m.  Qosed— Otherwise. 

Contact  Samir  Zakhari,  Room  160-20. 
Parklawn  Building.  5600  Rshers  Lane. 
Rockville.  MD  20657.  (301)  443-3942. 


Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name-  Drug  Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee.  NIDA. 

Date  and  Time:  February  13-16;  8:30 
ajn. 

Place:  Rockville  Room.  Holiday  Inn 
Crowne  Plaza.  1750  Rockville  Pike, 
Rockville.  MD  20652. 

Status  of  Meeting:  Open — February 
13: 8:30-12:30  pjn.  Closed— Otherwise. 

Contact  Raquel  Crider,  Room  10-42. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20667. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Dnig  Abuse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Biochemistry 
Research  Subcommittee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee.  NIDA. 

Date  and  Time:  February  14-15: 8:30 
a.m. 

Place:  Montrose  Room,  Crowne  Plaxa 
Holiday  Inn,  1750  Rockville  Pike, 
Rockville.  MD  20652. 

Status  of  Meeting:  Open — February 
14:  8:3O-«:00  a.m.  Closed— Otherwise. 

Contact  Rita  Lio.  Room  10-42. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-282a 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drag  Abuse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Pharmacology 
Research  Subcommittee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee.  NIDA. 

Date  and  Time:  February  14-16: 8:30 
a.m. 

Place:  Halpine  Room.  Croiwne  Plaza 
Holiday  Inn.  1750  Rockville  Pike, 
Rockville,  MD  20652. 

Status  of  Meeting:  Open — February 
14:  8:30-0:00  ajn.  C/oset/— Otherwise. 

Contact  Heiaz  Sorer.  Room  10-42. 
Parkla%vn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20657.  (301)  443-262a 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 


for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Drug  Abuse 
Clinical  and  Behavioral  Research 
Review  Committee.  NIDA. 

Date  and  Time:  February  14-17: 9Kn 
a.m. 

Place:  Parklawn  Room.  Crowne  Plaza 
Holiday  Inn,  1750  Rockville  Pike, 
Rockville,  MD  20852. 

Status  of  Meeting:  Open — February 
14:  9ilO-9rJO  ajn.  CVosed— Otherwise. 

Contact  Daniel  Mintz.  Room  10-42. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20657.  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Clinical  and 
Treatment  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review 
Committee,  NIAAA. 

Date  and  Time:  February  15-17: 6:30 
a.m. 

Place:  Hyatt  Regency  Bethesda  Hotel, 
One  Bethesda  Metro  Center,  Bethesda. 
MD  20614 

Status  of  Meeting:  Open — February 
15:  e:30-9-.30  ajn.  C/cwec^— Otherwise. 

Contact  Thomas  D.  Sevy,  Room  16C- 
26.  Paiklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857,  (301)  443- 
6106 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
reconunendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Criminal  and 
Violent  Behavior  Research  Review 
Committee,  NIMH. 

Date  and  Time:  Febraary  15-17: 9:15 
a.m. 

Place:  Holiday  Inn  at  Chevy  Chase. 
5520  Wisconsin  Avenue.  Chevy  Chase. 
MD  20615. 

Status  of  Meeting:  C^/>— February 
15: 9:15-10M)  ajs.  C/oced^-Otherwise. 

Contact  Peg  Lyons.  Room  9C-18. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20657,  (301)  443-3857 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
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Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
the  mental  health  aspects  of  criminal, 
delinquent,  and  antisocial  behavior 
individual  violent  behavior  sexual 
assault;  and  law-mental  health 
interactions  related  to  these  areas  tvith 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Cognition,  Emotion, 
and  Personality  Research  Review 
Committee.  NIMH. 

Date  and  Time:  February  16-18: 9K)0 
a.m. 

Place:  Dupont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington. 
DC  20036. 

Status  of  Meeting:  Open — February 
16:  9:00-10«)  a.m.  C/oserf— Otherwise. 

Contact  Shirley  Maltz.  Room  9C-28, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-3944 

Purpose:  The  Committee  is  chai^^ 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  the  fields  of  personality, 
cognition,  emotion,  and  higher  mental 
processes  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name: 
PsychopharmacologicaL  Biological,  and 
Physical  Treatments  Subcommittee  of 
the  Treatment  Development  and 
Assessment  Research  Review 
Committee.  NIMH. 

Date  and  Time:  February  16-17: 9«) 
a.m. 

Place:  Sheraton  Washington  Hotel, 
2660  Woodley  Road  at  Connecticut 
Avenue,  NW.,  Washington.  DC  2000& 

Status  of  Meeting:  Open— fehmary 
16: 9:00-104)0  a.m.  C/osed— Otherwise. 

Contact  Richard  Marcus.  Room  9C- 
14,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville.  MD  20857,  (301)  443- 
1367. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
in  the  fields  of  treatment  development 
and  assessment  with  recommendations 
to  the  National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Psychobiology  and 
Behavior  Research  Review  Committee. 
NIMH. 

Date  and  Time:  February  16-18: 9:00 
a.m. 


Place:  The  Days  Inn — Congressional 
Park.  1775  Rockville  Pike,  Rockville.  MD 
20852. 

Status  of  Meeting:  Open — February 
16: 9:00-10:00  a.m.  C/oserf— Otherwise. 

Contact  Doris  East,  Room  9C-26. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-3936. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  experimental  and 
physiological  psychology  and 
comparative  behavior  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Biochemistry. 
Physiology,  and  Medicine  Subcommittee 
of  the  Alcohol  Biomedical  Research 
Review  Committee.  NIAAA. 

Date  and  Time:  Febraary  21-23: 9HX) 
ajn. 

Place:  Hyatt  Regency  Bethesda.  One 
Metro  Center  Bethesda.  MD  20814. 

Status  of  Meeting:  Open — Febraary 
21: 9:00-9-.30  a.m.  Cyosed— Otherwise. 

Contact  Ronald  F.  Suddendorf.  Room 
16C-26.  Paridawn  Building.  5600  Fishers 
Lane,  Rockville.  MD  20857,  (301)  443- 
6106. 

Purpose:  The  Committee  is  charged 
with  die  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Epidemiology 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee, 
NIMH. 

Date  and  Time:  Febraary  22-24:  OKW 
a.m. 

Place:  Guest  Quarters,  7335 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Status  of  Meeting:  Open — Febraary 
22: 94)0-10:00  a.m.  C/os^— Otherwise. 

Contact  Gloria  Yockelson.  Room  9C- 
14.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857,  (301)  443- 
1367. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  to  mental  health 
epidemiology,  mental  health  service 
systems  research,  and  evaluation  of 
clinical  mental  health  services  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 


Committee  Name:  Clinical  Program 
Projects  and  Clinical  Research  Centers 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee.  N'MH. 

Date  and  Time:  February  23-24: 9i00 
a.m. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Status  of  Meeting:  Open — Febraary 
23: 94)0-104)0  a.m.  C/osed— Otherwise. 

Contact:  Richard  Marcus,  Room  9C- 
14.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857.  (301)  443- 
1367. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  research  and  research 
training  activities  in  the  fields  of 
treatment  development  and  assessment 
with  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Mental  Health 
Behavioral  Sciences  Research  Review 
Committee,  NIMH. 

Date  and  Time:  Febraary  23-25:  94)0 
a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center  Bethesda.  MD 
20814. 

Status  of  Meeting:  Open — Febraary 
23: 94X)-104)0  a.m.  C/oserf— Otherwise. 

Contact  Cathy  Oliver,  Room  9C-26. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857.  (301)  443-3936. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and/or  research  training 
activities  relating  to  behavioral  science 
areas  relevant  to  mental  health  and 
makes  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  SmaU  Business 
Research  Review  Committee,  NIMH. 

Date  and  Time:  Febraary  27-28;  94)0 
a.m. 

Place:  Dupont  Plaza  Hotel  1500  New 
Hampshire  Avenue.  NW.,  Washington. 
DC  20038. 

Status  of  Meetings:  Open — Febraary 
27: 94)0-104X)  a.m.  C/osed— Otherwise. 

Contact  Bonnie  Dwyer  Room  9C-23. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857.  (301)  443-1177. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
requesting  support  fix>m  the  National 
Institute  of  Mental  Health  for  small 
businesses  involved  in  mental  health 
research.  Final  review  and 
recommendations  are  made  from  the 
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National  adviaory  Mental  Health 
CoundL 

Substantive  infonnation,  summaries 
of  the  meetings,  and  rosters  of  the 
committee  members  may  be  obtained  as 
follows:  Ms.  Diana  Widner.  NIAAA 
Committee  Management  Officer.  Room 
16C-20,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20657.  (301)  44^- 
4375;  Ms.  Camilla  Holland,  NIDA 
Committee  Management  OfTicer,  Room 
10-4Z  Parilaivn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20657.  (301)  443- 
2820:  Ms.  loanna  iCiefl^er.  NIMH 
Committee  Management  Officer,  Room 
»-105.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  MD  20857.  (301)  443- 
4333. 

Date:  January  11, 1989. 
Pany  W.  Coduill. 

Committee  Management  Officer,  Alcohol 
Drug  Abuse,  and  Mental  Health 
Administration. 

|FR  Doc.  80-076  FUed  1-13-89:  8:45  am] 
iHxan  cooe  4t<e-»-M 


Food  and  Drug  AdminMratfon 

Ipronidazola;  WRtidrawal  of  Approval 
of  Now  Afiimai  Drug  Appications 

AQOiev:  Food  and  Drug  Administration. 
action:  Notice. 


t:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  the  approved  new  animal 
drug  applications  (NADA's)  for 
ipronidazole.  Hofbnann-La  Roche,  Inc. 
sponsor  of  the  approved  NADA's. 
requested  the  withdrawal  of  approval 
EPFCCnvi  DATE  |anaary  27, 1989. 
FOR  WWIMW  WrOWaUTlOW  CONTACn 
Philip  J.  Prappaolo.  Center  for 
Veterinary  Medicine  (HFV-240),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20657.  301-443- 
4940. 


Hoffounn-La  Rocbe.  Inc.,  Nutley.  N) 
OTlia  is  the  sponsor  of  NADA  43-477 
for  ipronidazole  Type  A  medicated 
article.  NADA  47-080  for  ipronidazole 
T>i>«  A  uu;4Ucated  article  with 
sulfadimethoxine  and  ormetoprim  Type 
A  medicated  article,  and  NADA  91-782 
for  ipronidazole  hydrochloride  soluble 
powder.  Ipronidazole  is  labeled  for  use 
in  turkeys  as  an  aid  in  the  prevention  of 
blackhead,  fowl  cholera,  and  coccidiosis 
caused  by  EJmeria  species,  for  the 
treatment  of  blackhead,  increased  rate 
of  weight  gain,  and  improved  feed 
efficiency. 

FDA's  Center  for  Veterinary  Medicine 
requested  that  Hoffmann-La  Roche,  Inc. 
submit  additional  data  to  support  the 


safety  of  ipronidazole,  based  on  the 
agency's  concerns  regarding  the 
possible  carcinogenicity  of  ipronidazole 
and  its  extra-label  use  in  swine.  The 
sponsor  subsequently  requested 
withdrawal  of  approval,  stating  that  the 
manufacture  of  ipronidazole  base 
material  would  cease  on  August  31. 
1988.  and  that  no  products  containing 
ipronidazole  wouild  be  sold  or 
distributed  after  January  1, 1969.  The 
sponsor  also  staled  that  any  inventory 
remaining  at  the  distributor  or  user  level 
after  December  31, 1968,  and  brought  to 
its  attention  will  be  retrieved  by  the 
sponsor  and  disposed  of  in  accordance 
with  all  applicable  Federal,  State,  and 
local  laws  and  regulations. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat  345-347  (21  U.S.C  360b(e)))  and 
under  authority  delegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  i  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  43-477,  47-080.  and 
91-782  and  all  supplements  thereto  is 
hereby  withdrawn,  effective  January  27. 
1969. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Regteter.  FDA  is 
removing  21  CFR  520.1162,  556.340,  and 
558.305.  and  amending  21  CFR  558.4(d] 
and  558.575(c)(3]. 

Dated:  January  MO,  1988. 
G«raklB.GiMst 

Director.  Center  for  Veterinary  Medicine. 
(FK  Doc  89-978  Filed  1-13-89;  8:45  am) 

I  coot  4M»4>>II 


(Docket  Na88R-«4241 

UquM  Eggs  Deviating  From  ttw 
Standard  of  Idantlty;  Temporary 
Permit  for  Uarfcat  Tasting 

AOCNCV:  Food  and  Dnig  Administration. 
Acnow;  Notice. 

SUMMNV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Morning  Glory  Eggs.  Inc..  to  market 
test  experimental  packs  of  liquid  eggs, 
designated  as  "ultrapasteurized  liquid 
whole  eggs"  and  "ultrapasteurized 
liquid  whole  eggs  with  citric  acid." 
products  that  are  not  provided  for  by  the 
U.S.  standard  of  identity  for  liquid  eggs 
(21  CFR  leailS).  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  product,  identify  mass 
production  problems,  and  assess 
commercial  feasibility. 
DATES:  This  permit  is  effective  for  15 
months,  begirming  on  the  date  the  food 


is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  April  17, 1989. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Arthur  R.  Johnson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Dnig  Administration,  200  C 
Street  SW..  Washington,  DC  20204.  202- 
485-0112. 

sumxMCNTARV  information:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Morning  Glory  Eggs, 
Inc..  Highway  49  South.  P.O.  Box  373. 
Richfield,  NC  28137-0373. 

The  permit  covers  limited  interstate 
marketing  tests  of  liquid  whole  eggs  and 
liquid  whole  eggs  with  citric  acid.  The 
test  products  deviate  from  the  standard 
of  identity  in  S  160.115  (21  CFR  160.115) 
because  they  are  processed  by  a  special 
procedure  that  involves  increased  heat 
treatment  combined  with  aseptic 
processing  and  packaging.  The  purpose 
of  the  special  process  is  to  (1)  render  the 
egg  products  free  of  Salmonella  and 
Literia  Monocytogenes,  (2)  substantially 
reduce  the  number  of  spoilage  bacteria 
in  the  liquid  whole  eggs  and  hquid 
whole  eggs  with  citric  acid,  (3)  prevent 
postprocess  contamination  of  the 
products,  and  (4)  obtain  a  shelf  life 
greater  than  4  weeks  under  refrigeration. 
Citric  acid  is  added  at  a  level  of  0.15 
percent  to  preserve  color. 

The  products  will  be  identified  as 
"ultrapasteurized  liquid  whole  eggs"  or 
"ultrapasteurized  liquid  whole  eggs  with 
citric  acid."  The  package  labeling  will 
declare  the  term  "keep  refrigerated"  and 
will  include  a  "use  by  date"  statement 
to  indicate  extended  shelf  life  under 
refrigeration. 

The  permit  provides  for  the  temporary 
marketing  of  a  total  of  25  million  pounds 
of  egg  products  to  be  packaged  in 
approximately  11.40a000  l-hter  (2.2- 
pound]  packages.  The  test  products  will 
be  produced  and  packaged  at  Morning 
Glory  Eggs,  Inc.  Highway  49  South, 
Richfield.  NC  28137-0373,  and  will  be 
distributed  throughout  the  continental 
United  States.  Each  of  the  ingredients 
used  in  the  food  will  be  stated  on  the 
label  as  required  by  the  applicable 
sections  of  21  CFR  Part  101.  This  permit 
is  effective  for  15  months,  beginning  on 
the  date  the  food  is  introduced  into 
interstate  commerce,  but  no  later  than 
April  17. 1989. 
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Dated.  January  4, 1989. 
Rkhard  J.  Ronii, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
|FR  Doc.  88-979  Filed  1-13-69: 8:45  am) 

L  41 


Health  Raaourcos  and  Sarvicas 
Administration 

FUing  of  Annual  Report  of  Fadaral 
Advisory  Commlttaa 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L  92-463.  the 
Aimual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committees  has  been 
filed  with  the  Library  of  Congress: 
National  Advisory  Council  on  Nurse 

Training 
National  Advisory  Council  on  Migrant 

Health 
National  Advisory  Council  on  the 
National  Health  Service  Corps 
Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1028.  Thomas 
Jefferson  Building.  Second  Sti^et  and 
Independence  Avenue  SE..  Washington, 
DC  or  weekdays  between  9:00  a  jn.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services.  Department 
Library.  HHS  North  Building,  Room  G- 
400,  330  Independence  Avenue  SW.. 
Washington.  DC.  telephone  (202)  245- 
6791.  Copies  may  be  obtained  from: 
National  Advisory  Council  on  Nurse 
Training:  Dr.  Mary  S.  Hill.  Executive 
Secretary,  Advisory  Council  on 
Nurses  Education,  Room  5C-14, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  Telephone 
(301)  44»-«193. 
National  Advisory  Council  on  Migrant 
Health:  Mrs.  Sonia  M.  Leon  Reig, 
Executive  Secretary.  National 
Advisory  Council  on  Migrant  Health. 
Room  7A-30,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857.  Telephone  (301)  443-1153. 
National  Advisory  Council  on  the 
National  Health  Service  Corps:  Anna 
Mae  Voigt,  National  Advisory  Council 
on  the  National  Health  Service  Corps, 
Room  7A-23.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  Maryland 
20857.  Telephone  (301)  443-4814. 
Date:  Jamiary  la  1988. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

|FR  Doc  89-936  Filed  1-13-89;  8:45  am] 

BIUJNO  COK  4MS-1t-M 


Health  Rasourcaa  and  Sarvicas 
AdmMslration:  Pubic  HmWi  Sarvice; 
National  Vaccina  Injury  Companaation 
Program;  List  of  Petitions  Raceivad 

AOENCr  Public  Health  Service.  HRSA. 

HHS. 

action:  Notice. 

summary:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibihty  for 
considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  about  requirements  for 
niing  petitions,  and  the  Program 
generally,  contact  the  Clerit,  United 
States  Claims  Court.  717  Madison  Place. 
NW..  Washington.  DC  20005.  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program,  Parklawn 
Building.  5600  Fishers  Lane,  Room  4-101. 
Rockville,  MD  20857,  (301)  443-6593. 
SUPPLEMENTARY  MFORMATKM:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitie  2  of  Title 
XJa  of  the  WIS  Act.  42  U.S.C.  300aa-10 
et  seq..  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  to 
take  evidence,  conduct  hearings  as 
appropriate,  and  to  submit  to  the  Court 
proposed  findings  of  fact  and 
conclusions  of  law. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  vnW  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 


may  also  be  awarded  for  conditions  not 
listed  in  the  table  and  for  conditions  that 
are  manifested  after  the  time  periods 
specified  in  the  table,  but  oidy  if  the 
petitioner  shows  that  the  condition  was 
caused  by  one  of  the  listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act.  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  list  of  petitions  received  by 
PHS  from  December  8  through 
December  30. 198a  Section  2112(b)(2) 
also  provides  that  the  special  master 
"shall  afford  all  interested  persons  an 
opportimity  to  submit  relevant,  written 
information"  relating  to  the  following, 
which  quote  the  statute: 

1.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  tignificantly 
aggravated,  any  illness,  disability,  injury,  or 
condition  not  set  forth  in  the  Vaccine  ininry 
Table  (see  section  2114  of  the  PHS  Act)  but 
which  was  caused  by"  one  of  the  vacdnes 
referred  to  in  the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability,  injury,  or 
condition  set  forth  in  the  Vaccine  Injury 
Table  the  first  symptoin  or  manifesUtion  of 
the  onset  or  significant  aggravation  of  which 
did  not  occur  within  the  tune  period  set  forth 
in  the  Table  but  which  was  caused  l>y  a 
vaccine"  referred  to  in  the  table  and 

2.  The  existence  of  evidence  "that  there  is 
not  a  preponderance  of  the  evidence  that  the 
illness,  disability,  injury,  condition,  or  death 
described  in  the  petition  is  due  to  factors 
unrelated  to  the  administration  of  the  vaccine 
descrit>ed  in  the  petition. 

This  notice  will  also  serve  as  the 
-especial  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  Usted  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  tiie  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 

heading  "FOR  FURTHER  RgORaUTION 
CONTACT"),  With  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions.  5600  Fishers  Lane,  Room  8- 
05,  Rockville,  MD  20657.  The  Courts 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  TiUe  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  l>etitioo8  Received 

1.  James  L  and  Marjorie  A.  Grant  on  Belialf 
of  Scott  Grant,  Beaver  Dam.  Wisconsin, 
aaims  Court  Docket  Number  88-70  V. 


1796 


Federal  Register  /  Vol.  54,  No.  10  /  Tuesday.  January  17.  1989  /  Notices 


Z.  Timothy  &  and  Karen  L  Cline  on  Behalf 
of  Sabra  Lynn  Gine,  Haskell.  Oklahoma. 
Claim*  Court  Docket  Number  88-71  V. 

3.  Richard  and  Vicki  Neator  on  Behalf  of 
|esae  Neator.  Spokane.  Washington.  Claim* 
Court  Docket  Number  88-72  V2. 

4.  George  and  Lois  Johnson  on  Behalf  of 
)odi  Lyn  Johnson.  Fargo.  North  Dakota, 
Claims  Court  Docket  Number  88-73  V. 

5.  Colleen  Nuzzo  on  Behalf  of  Andrew  D. 
Nuzza  Bradford.  Pennsylvania.  Claims  Court 
Docket  Number  88-74  V. 

6.  Mary  Beth  Carlson  on  Behalf  of  Michael 
Alphonse  Caouette.  Jamestown.  New  York. 
Claims  Court  Docket  Number  88-75  V. 

7.  Michael  Lindeman  on  Behalf  of  Michael 
Lindeman.  Framingham.  Massachusetts. 
Claims  Court  Docket  Number  88-76  V. 

8.  Pamela  ).  Huston  on  Behalf  of  Daniel 
Scott  Huston.  Athens,  Tennessee.  Claims 
Court  Docket  Number  88-77  V. 

9.  Anthony  Monteverdi  on  Behalf  of 
Thomas  A.  Monteverdi.  Portland.  Oregon. 
Claims  Court  Docket  Number  88-78  V. 

ia  Crist  and  Betty  Polito  on  Behalf  of 
Christina  Marie  Polilo.  Altoona. 
Peimsylvania.  Claims  Court  Docket  Number 
88-79  V. 

Dated:  |anuary  ia  1980, 
lohn  H.  Kel«>. 
Acting  Administrator. 
(FR  Doc  8»-937  Filed  1-l»-89-.  8:45  am| 


Office  Of  Human  Development 

Servtees 

Administration  for  CtUklran,  Youth 
and  FamWes;  AVaiatiiltty  of  FY  M 
Funds  and  Request  For  Applications 

IFiOQiwn  Announcefnsnl  No.  13600~aS3| 


n  Administration  for  Children. 
Youth  and  Families  (ACYF).  OfTice  of 
Human  Development  Services  (OHDS). 
Department  of  Health  and  Human 
Services  (HHS). 

ACnON:  Correction:  Grantee  share  of  the 
project  as  omitted  from  the 
announcement  of  the  availability  of 
Tmancial  assistance  and  request  for 
applications  for  comprehensive  child 
development  programs,  published  on 
December  29, 1988. 


;  This  notice  corrects  the 
announcement  of  the  availability  of 
financial  assistance  and  request  for 
applications  for  comprehensive  child 
development  programs,  published  in  the 
Fadaral  Register  on  December  29. 1988. 
In  that  announcement,  a  topical  heading 
and  an  introductory  phrase  were 
inadvertently  omitted  from  the  sentence 
describing  the  grantee's  share  of  the 
project. 

OAlWM:  The  dates  by  which  applications 
should  be  submitted  remain  the  same. 
For  planning  grant  applications  it  is 


February  15, 1969,  and  for  operating 
grant  applications  it  is  July  14. 1989. 
FOW  WRTMBR  NIFOMIATtON  CONTACT! 

Allen  N.  Smith  (202)  755-7782. 
supmaKNTANv  mtmnumotc  On 
December  29, 1989,  the  O^ice  of  Human 
Development  Services  published  in  the 
Federal  Register  a  notice  which 
announced  the  availability  of  fimds  for 
competing  applications  for  a  new 
Comprehensive  Child  Development 
Program  (53  FR  52812).  The  purpose  of 
this  new  program  is  to  plan  for  and 
carry  out  projects  for  intensive, 
comprehensive,  integrated  and 
continuous  supportive  services  for 
infants,  toddlers  and  preschoolers  from 
low-income  families  to  enhance  their 
intellectual,  social,  emotional,  and 
physical  development  and  provide 
support  to  their  parents  and  other  family 
members. 

Under  Part  U  of  the  announcement, 
page  52814  (middle  column),  the  section 
heading  "B.  Grantee  Share  of  the 
Project"  and  the  introductory  phrase  to 
the  sentence  on  the  grantee  share  of  the 
project  costs  were  inadvertently 
omitted.  Section  B  of  Part  II  is  reprinted 
in  full  and  reads  as  follows: 

B.  Grantee  Share  of  the  Project 

The  non-Federal  share  of  planning 
grant  and  operating  grant  costs  shall  be 
20  percent  of  the  total  project  costs  for 
each  grantee  and  may  be  provided  in- 
cash  or  in-kind,  fairly  evaluated, 
including  equipment  and/or  services. 

Dated:  January  la  1989. 
Sydney  daoa. 

Assistant  Secretary  for  Human  Development 
Services. 
[FR  Doc.  8»-«38  Filed  1-13-88: 8:45  am] 

■UJNO  OOOC  413S-t1-« 


NATIONAL  INSTITUTES  OF  HEALTH 

Meeting  of  ttie  Ad  Hoc  Panel  on  Peer 
Review 

Notice  is  hereby  given  of  the  meeting 
of  the  AD  Hoc  Panel  on  Peer  Review  on 
February  22-23. 1989  at  the  Ramada  Inn. 
8400  Wisconsin  Avenue.  Bethesda. 
Maryland.  The  meeting  will  take  place 
from  8:30  a.m.  to  5:30  p.m.  on  February 
22  and  firom  8:30  a.m.,  to  1:00  p.m.  on 
February  23.  The  meeting  will  be  open  to 
the  public. 

The  purpose  of  the  meeting  is  to 
discuss  reviewer  workload,  length  of 
service  requirements,  and  review  group 
membership  as  they  relate  to 
participation  of  consultants  in  the  peer 
review  process. 

Dr.  Norman  S.  Braveman.  Chief. 
Planning  and  Policy  Research  Branch. 


DPE.  OSPL.  OD.  National  Institutes  nf 
Health,  Suite  200.  Control  Data 
Corporation  Building.  6003  Executive 
Boulevard.  Bethesda,  Maryland  20692. 
(301)  496-441&  will  furnish  the  meeting 
agenda,  rosters  of  the  Panel  members 
and  consultants,  and  substantive 
program  information  upon  request. 
Individuals  planning  to  attend  the 
meeting  should  inform  Dr.  Braveman  by 
February  15. 1989. 

Dale:  January  9. 1989. 
lames  B.  Wyngaarden. 
Director.  NIH. 
|DR  Doc  89-1018  Filed  1-13-88: 8:45  am| 
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PubNc  Health  Service 

Office  of  ttte  Assistant  Secretary  for 
Healtti;  Statement  of  Organization, 
Functlona  and  Delegations  of 
Authority 

Part  H.  Public  Health  Service  (PHS). 
Chapter  HA  (OfTice  of  the  Assistant 
Secretary  for  Health)  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS)  (42 
FR  61318,  December  2. 1977.  as  amended 
most  recently  at  53  FR  11348-49.  April  6, 
1988)  is  amended  to  reflect  a 
realignment  of  several  functions  within 
the  Administrative  Services  Center. 
Office  of  Management.  Office  of  the 
Assistant  Secretary  for  Health  (ASC/ 
OM/OASH).  This  realignment  will  more 
accurately  describe  the  current 
functions  within  ASC. 

Office  of  the  Assistant  Secretary  for 
Health 

Under  Chapter  HA.  Office  of  the 
Assistant  Secretary  for  Health,  Section 
HA-2a  Functions.  Office  of 
Management  (HAU),  Administrative 
Services  Center  (HAUl),  delete  the 
word,  "claims"  from  the  second 
sentence  in  the  last  paragraph  of  the 
statement. 

Under  the  heading  Administrative 
Services  Center  (HAUl).  delete  the 
title  and  statement  in  its  entirety  for  the 
Division  of  Adminisrative  Operations 
(HAU15). 

Under  the  heading  Division  of 
Technical  Support  (HAU18),  delete  the 
statement  in  its  entirety  and  substitute 
the  following: 

Division  of  Technical  Support  (HAU18J 

The  Division  plans,  coordinates,  and 
provides  a  variety  of  support  services 
for  the  Office  of  the  Assistant  Secretary 
for  Health  and  the  PHS  agencies  at 
headquarters.  These  services  are: 
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printing  and  reproduction  management, 
including  operation  of  copy  centers: 
telecommunications  management;  mail 
and  messenger  services;  motor  pool 
management  support  services  for 
conference  room  snd  training  facilities; 
visual  aids  and  graphic  art  services; 
photography  services;  internal  data 
processing  support;  and  provides 
mission-related  library  services  to 
personnel  of  the  Public  Health  Service 
and  other  agencies  within  the 
Department,  appropriate  libraries, 
educational  institutions,  research 
agencies,  organizations,  and  individuals. 
Provides  nationwide  PHS  Printing 
Management  Policy  and  procedural 
guidance. 

Date:  January  6. 1989. 
Witfofd  |.  FortNMh. 
Director.  Off icx  of  Management,  PHS. 
|FR  Doc  8B-1008  Filed  l-l»-89: 8:45  am] 
aujee  cooc  t^m-n-m 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  Na  N-«»-19191 

Submiaaion  of  Proposed  information 
CoNection  to  0MB 

AOCNCV:  Office  of  Administration.  HUD. 
action:  Notice. 


:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 


soliciting  pablic  comments  on  the 
subject  proposal 

AOORESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Ececutive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHEII  MIPOIHIATION  CONTACT! 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest  Washington.  DC  204ia 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARV  MPONMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
.  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 


proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

AutlxNtty:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507:  Section  7(d)  of 
the  Department  of  Housing  and  Urtian 
Devel<^>ment  Act  42  U.S.C  3S3S(d). 

Date:  [anuary  4. 1989. 
David  S.  Cristy. 

Deputy  Director,  Information  Policy  and 
Management  Division. 

Notice  of  Submissioo  of  Proposed 
Informatiaa  CoUectioo  to  OMB 

Proposal:  Notice  of  HUD  Policy  on  the 
Establishment  of  Ceiling  Rents  for 
Public  Housing. 

Office:  Public  and  Indian  Hotuing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
data  collected  will  provide  PiiAs  with  a 
way  to  request  a  waiver  of  regulatory 
requirements  to  establish  ceiling  rents 
under  the  1987  HCD  Amendments  until 
a  final  rule  is  issued.  Ceiling  rents  may 
be  based  on  local  Section  8  Fair  Market 
Rents  or  a  lesser  amount  based  on  a 
demonstration  of  comparability.  Rents 
cannot  be  less  than  the  statutory 
minimum  equal  to  operating  expenses 
plus  debt  service. 

Form  Number  None. 

Respondents:  State  or  L"  'al 
Governments  and  Non-Prr'  t 
Institutions. 

Frequency  ofSubmissic:' 
Recordkeeping. 

Reporting  Burden: 


No.O» 
•nis 

Frequency 
dreaponse 

HOUTBPPf 

response 

Bwden 
hours 

PofeoM  and  ProoadwM  lor  Tenant  Soloction  and  Conitnued  Occupancy 

Oatennining  Cattng  Ram  Amoiviis. 

RMfiMt  inr  Mr)  A|i(imual 

775 

775 

775 

1 
1 
1 
1 

2 

5 

1,SS0 

SJfTS 
8J0O 

775 

775 

Total  Estimated  Burden  Hours:  15,500. 

Status:  New. 

Contact  Edward  C  Whipple,  HUD 
(202)  428-0744;  John  Allison,  OMB.  (202) 
395-6860. 

Date:  January  4. 1989. 
|FR  Doc  89-982  Filed  1-13-80:  8:45  am] 

BHXMS  cooc  4aiO-«t-M 


(Docket  Na  N-8»-1920] 

Submission  of  Proposed  Information 
Coliection  to  OMB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  i  wperwork 
Reduction  Act.  The  Depart  ront  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 


17M 


Fedefal  Register  /  Vol.  54,  No.  10  /  1  'lesday.  [anuary  17,  1988  /  Notices 


proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  OfTicer,  Office 
of  Mana^ment  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC20S03. 


ITMN  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington.  IX:  204ia 
telephone  (202)  755-60Sa  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

•umnKNTAiiv  iNroMMATiON:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworli  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  Lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 


need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  OfTicer 
for  the  Department. 

Auihocity:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sect.on  7(d]  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C  3535(d). 

Date:  )anuary  4, 1969. 
David  8.  Cristy, 

Deputy  Director,  Information  Policy  and 
Management  Division. 


Notice  of  Submission  of  Proposed 
Infonnatioa  CoUaction  to  OMB 

Proposal:  Notice  of  HUD  Policy  on 
Establishment  of  Ceiling  Rents  for 
Indian  Housing. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
data  collected  will  provide  a  way  for 
IHAs  to  request  a  waiver  of  the  current 
regulatory  requirements  for  establishing 
rents  pursuant  to  the  1987  HCD 
Amendments  until  a  flnal  rule  is  issued. 
Ceiling  rents  will  be  based  on  a 
demonstration  of  comparability  and  in 
no  event  may  be  less  than  the  statutory 
minimum  equal  to  operating  expenses 
plus  debt  services. 

Form  Number  None. 

Respondents:  Individuals  of 
Households  and  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


No.O< 

foapond-      x 
anls 

Frequency 
o(  response 

X 

Hourspar      ^ 
roiponM 

Bufden 
ttoun 

PoiciM  and  Procadwn  tor  Tenant  Setedion  and  Condnuw)  OccupwKy 

Oatarmnng  C«*n«  Rani  Amounts ._ _ _ _ 

Bmutd  tar  HUO  Aonrm'tf                         .i 

. „             100 

100 

100 

1 
1 
1 
1 

2 

4 

13 

1 

200 

400 
1J0O 

100 

100 

Total  estimated  burden  hours:  2.000 

Status:  New. 

Contact-  Dom  Nessi  or  Pat  Amaudo, 
HUD  (202)  755-1015:  )ohn  Allison.  OMB, 
(202)395-6880. 

Date:  January  4. 1989. 
(FR  Doc  80-983  Filed  1-13-89:  8:45  am) 
■NXMQ  coot  ttia-ei-K 


(Doatat  Na  M-t»-191<l 

SutMnleiion  of  Proposed  tnlormetion 
CoNectton  to  OMB 

AOSMCV:  Office  of  Administration.  HUD. 
ACTION:  Notice. 


;  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  OfTice  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 


Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  OfTicer.  OfTice 
of  Management  and  Budget.  New 


Executive  Office  Building,  Washington, 
DC  20503. 

fOm  RWTHER  INrOMNATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  iiousing  and 
Urban  Development.  451  7th  Street 
Southwest  Washington.  DC  20410. 
telephone  (202)  75&-«050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Christy. 

SU^ftnMNTAflV  MrORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  t>e  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 


respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  OfTicer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3S36(d). 

Date-:  lanuary  4. 1989. 
David  S.  Cristy, 

Deputy  Director.  Information  Policy  and 
Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  8  Housing 
Assistance  Program  Existing  Housing. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collected  will  assure  HUD 
and  the  PHAs  that  subsidized  projects 
are  located  in  acceptable 
neighborhoods,  that  money  committed 
for  projects  is  not  in  excess  of  funds 
available,  and  that  applicants'  and 


f  I 
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participants'  rights  are  protected 
throu^  a  fair  hearing. 
Form  Number  None. 


Respondents:  State  or  Local 

Government 


Frequency  of  Submission: 
Recordkeeping  and  On  Occasion. 
Reporting  Burden: 


Section  e82.10»-HOS  and  N«ght)ortiood  Slandwds.. 


No.01 

peaporv}* 
enis 


^       Frequency       j^      Hows  per 
of  response 


Burden 
hours 


Section  882.216    Inlonnation  Review  or  Homing . 

Handtxx*  7420J  REV..  Section  6-3  (a)  and  (b),  PHA  Request  to  Change  Bedroom  OtaMMSon. 


280 

2.000 

150 


1 

ao 
1 


2 
1 

2 


S80 

4OJ0O0 
210 


Total  Estimated  Burden  Hours:  40,770. 
Status:  New. 

Contact-  Louise  Hunt,  HUD.  (202)  755- 
6887;  John  Allison.  OMB.  (202)  395-6880. 

Datr.  January  4, 1988. 
[FR  Doc  88-1068  Filed  1-13-89: 8:45  am] 

MXMQ  COOC  4210-01-11 


Office  Of  the  Assistant  Secretary  tor 
Housing-Federal  Housing 
Commissioner 

[Dockat  No.  N-«»-19M;  FR-26M] 

Excess  and  Surplus  Federal  Buildings 
and  Real  Property  Determined  by  HUD 
to  Be  Suitable  for  Use  for  FadOties  to 
Assist  ttte  Homeless 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTKNC  Notice. 

summary:  This  Notice  identifies  excess 
and  surplus  Federal  property 
determined  by  HUD  to  be  suitable  for 
possible  use  for  facilities  to  assist  the 
homeless. 

DATE  January  17, 1989. 
ADDRESS:  For  further  information, 
contact  Morris  Bourne,  Director, 
Transitional  Housing  Development 
Staff,  Room  9140,  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street  SW..  Washington.  DC 
20410:  telephone  (202)  755-9075;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
D.C.D.C.  No.  88-2503-OG,  HUD  is 
publishing  this  notice  identifying 
Federal  buildings  and  real  property  in 
the  current  excess  and  siuplus  inventory 
of  the  General  Services  Administration 
(GSA)  that  HUD  has  determined  to  be 
suitable  for  use  for  facilities  to  assist  the 
homeless.  HUD  published  the  Tirst 
notice  on  January  9, 1989  (54  FR  667). 

Suitability  determinations  are  based 
on  information  provided  by  GSA.  The 


determinations  are  classified  as:  (1) 
Suitable  buildings  for  occupancy;  (2) 
suitable  buildings  for  non-occupancy.  (3) 
suitable  vacant  land.  Each 
determination  is  subject  to  the 
property's  being  used  in  compliance 
with  applicable  Federal,  state,  and  local 
requirements.  Buildings  and  land  found 
suitable  are  identified  even  though  they 
may  be  currently  occupied  or  in  use.  The 
issue  of  availability  will  be  addressed 
by  GSA  or  the  Department  of  Health 
and  Human  Services  (HHS).  Detailed 
information  about  the  property  may  be 
obtained  from  James  FoUiard  ((202)  535- 
7052)  or  Richard  Stinson  ((202)  535- 
7067),  Federal  Property  Resources 
Services,  GSA,  18th  and  F  Streets.  NW, 
Washington,  DC  20405.  (These  are  not 
toll-free  numbers).  (Please  refer  to  the 
GSA  identification  nimiber  given  with 
each  identified  property.) 

PubUc  bodies  and  private  nonprofit 
organizations  wishing  to  apply  for  use  of 
a  property  published  with  this  notice 
should  submit  a  written  expression  of 
interest  and  a  request  for  the  necessary 
apphcation  forms.  %vithin  30  days  from 
the  date  of  this  publication,  to  Judy 
Breitman.  Division  of  Health  Facilities 
Planning,  Public  Health  Services.  HHS. 
Room  17A-10  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  MD  20857; 
telephone  (301)  443-2265.  (This  is  not  a 
toll-free  telephone  niunber.) 

Dated:  January  9, 1989. 

James  E.  Schoeiil>erger, 

Deputy  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Suitable  Land 

Gallup  Indian  Center,  Gallup,  NM,  7-F- 

NM-548 
Cherry  Creek  Lake,  Denver.  CO,  7-0- 

CO-420D 
GSA  Baton  Rouge  Depot,  Baton  Rouge, 

LA,  7-G-LA-523  G 
GSA  Baton  Rouge  Depot,  Baton  Rouge, 

LA,  7-G-LA-523  F 
Amarillo  National  Guard.  Amarillo.  TX, 

7-D-TX-527  I 
Parcels,  W.C  Austin  Project  Jackson  - 

County,  OK.  7-I-OK-544 
Portion,  Andrews  AFB.  Prince  Georges 

County,  MD,  4-D-MD-450  D 


Portion.  Jefferson  Coimty  Receiver  Site. 

Bandane,  WV,  4-GR-WV-486 
Portion,  Camp  Butner,  Butner.  NC.  4- 

GR-NC-418 
Portion.  Lake  Sidney  Lanier.  Gainesville, 

GA.  4-D-GA-609  A 
Andrews  Lock  and  Dam,  Henry  Cotmty. 

AL,  4-D-AI^566 
Portion,  VA  Hospital,  Lebanon,  PA.  4- 

GR-PA-637 
Andrews  Lock  and  Dam.  Early  County, 

GA.  4-D-GA-639 
Portion,  Naval  Submarine  Base,  Kings 

Bay.  GA,  4-N-GA-e06  A 
Portion,  Fort  Hamilton,  Brooklyn.  NY.  I- 

D-NY-764 
U.S.  Army  Reserve  Center,  Homewood. 

IL,  I-O-IL-651  A 
Portion,  Plum  Brook  Station.  Sandusky. 

OH,  Z-OH-738  B 
San  Gabriel  River  Channel.  Azusa.  CA, 

9-D-CA-780C 
Ft.  Wainwright  Annex,  Fairbanlu  AK.  9- 

D-AK-0537R 

Suitable  Buildings 

FAA  Housing,  Tonopah.  NV.  »-U-NV- 

461  A 
FAA  iiousing  Lot  Z,  Tonopah.  NV,  9-U- 

NV-461B 
FAA  Housing  Lot  7.  Tonopah.  NV.  9-U- 

NV-461C 
Portion,  Bishop  Henry  Whipple  Federal 

Bldg.,  Minneapolis.  MN.  1-G-MN- 

0550. 

[FR  Doc.  89-984  Filed  1-13-89:  8:45  am) 
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DEPARTMENT  OF  THE  irfTERIOR 

Office  of  the  Secretary         .  _ 

Prhracy  Act  of  1974;  Revision  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  revising 
a  notice  describing  a  Departmentwide 
system  of  records  concerning  safety  and 
accident  information.  Except  as  noted 
below,  all  changes  being  published  are 
editorial  in  nature,  clarify  and  update 
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existing  statements,  and  reflect 
organization,  address,  and  other 
miscellaneous  administrative  revisions 
which  have  occurred  since  the  previous 
publication  of  the  material  in  the 
Federal  Register  on  May  3, 1983  (48  FR 
19949).  The  notice  being  revised,  which 
is  published  in  its  entirety  below,  is 
titled:  "Safety  Management  Information 
System — Interior.  O^ice  of  the 
Secretary — 80." 

The  notice  is  revised  to  reflect  that  the 
Bureau  of  Reclamation  is  operating  the 
system  for  the  Department  Two  existing 
routine  use  disclosure  statements  are 
revised  as  follows:  (1)  The  disclosure 
statement  for  htigation  purposes  is 
revised  to  incorporate  the  clarifications 
on  such  disclosures  prescribed  by  the 
Office  of  Management  and  Budget 
(OMB)  in  its  supplementary  guidelines 
dated  May  24. 1985,  for  implementing 
the  Privacy  Act;  and  (2)  the  routine 
disclosure  to  congressional  offices  to 
respond  to  inquiries  made  at  the  request 
of  individuals  is  clarified.  Also  the 
retention  and  disposal  statement  is 
amended  to  conform  to  guidelines 
issued  by  the  Assistant  Archivist  for 
Records  Administration.  National 
Archives  and  Records  Administration, 
in  his  memorandum  to  Agency  Records 
OfTicers  dated  June  11. 1985. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  system  of  records,  the 
notice  shall  be  effective  on  or  before 
January  17, 1989.  Additional  information 
regarding  these  revisions  may  be 
obtained  &om  the  Department  Privacy 
Act  Officer.  Office  of  the  Secretary 
(PMI).  Room  224Z  Main  Interior 
Building.  U.S.  Department  of  the  Interior, 
Washington.  DC  2024a 
OKar  W.  Mualter.  |r.. 
Director.  Office  of  Management  Improvement 

Date:  January  9. 1988. 

INTEfltOR/0»-«a 

tvrmiNAMC 

Safety  Management  Information 
System — Interior,  Office  of  the 
Secretary — 80. 

gtf  HM  locatiom: 

(1)  Safety  Office.  Bureau  of 
Reclamation.  U.S.  Department  of  the 
Interior.  P.O.  Box  25007.  Code  D-7eoa 
Denver.  CO  80225. 

(2]  All  field  offices  and  bureau 
headquarters  retain  copies  of  source 
document 


CA 


OTMOIVBUMjS 


resulting  in  personal  injury,  and/or 
property  damage. 

CATioomcs  or  ntconot  m  thk  flvtme 
Contains  the  name,  social  security 
number  (employees  only),  occupation, 
date  and  location  of  accident;  data 
elements  about  the  accident  for 
analytical  purposes:  and  descriptive 
narrative  concerning  the  reason  for  the 
loss  producing  event 

AUTNOMTV  rOn  MAINTBIANCS  or  THI 


(1)  5  VS.C  7901.  (2)  28  U.S.C  2871- 
2880.  (3)  31  U.S.C  240-243,  (4)  Executive 
Order  12198  (1980).  (5)  29  CFR  Part  198a 


Employees,  contractors,  concessioners 
and  public  visitors  to  Interior  facilities 
who  have  been  involved  in  an  accident 


THI  SVtTBI,  WCIUOWIQ  CATMOMKS  OT 
MOM  AMD -TMi  PUNKMU  or  MCH  USn: 

The  primary  uses  of  the  records  are 
(a)  provide  summary  data  of  injury, 
illness  and  property  loss  information  to 
bureaus  in  a  number  of  formats  for 
analytical  purposes  in  establishing 
program  to  reduce  or  eliminate  loss 
producing  problem  areas,  (b)  provide 
listings  of  individual  cases  to  bureaus  to 
insure  that  accidents  occurring  are 
reported  through  the  Safety 
Management  Information  System,  and 
(c)  adjudicating  tort  and  employee 
claims.  Disclosures  outside  the 
Department  of  the  Interior  may  be  made. 
(1)  to  a  Federal.  State  or  local 
government  agency  that  has  partial  or 
complete  jurisdiction  over  the  claim  or 
related  claims:  (2)  provide  to  the 
Department  of  Labor  quarterly  summary 
listings  of  fatahties  and  disabling 
injuries  and  illnesses  in  compliance  with 
29  CFR  1980.6;  (3)  to  the  U.S.  Department 
of  Justice  or  in  a  proceeding  before  a 
court  or  adjudicative  body  when  (a)  the 
United  States,  the  Department  of  the 
Interior,  a  component  of  the  Department 
or,  when  represented  by  the 
government  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  htigation,  and  (b]  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled:  (4)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license:  and  (5)  to  a 
congressianal  office  &om  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office. 


roucm  AMD  MAcncn  ron  tTOMMQ, 

OMTOSma  or  MCOMDS  M  THK  tVtTIM: 

rroNAOi: 

Records  are  maintained  on  magnetic 
tape,  with  copies  of  source  document 
maintained  at  bureau  safety 
management  headquarters,  regional,  and 
field  offices  where  accident  is  reported. 

NCnMKVAHUTV: 

System  is  indexed  by  bureau  assigned 
document  control  number. 

•ATlOUAMOt: 

Maintained  with  safeguards  meeting 
the  'Computer  Security  Guidelines  for 
Implementing  the  Privacy  Act  of  1974." 


Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  (GRS)  la  item  5;  GRS-18,  item 
11:  and  GRS-2a 

•VSTCM  MANAOeKt)  AND  ADOWttt: 

Department  Safety  and  Health 
Program  Manager,  Safety  Office,  Bureau 
of  Reclamation.  U.S.  Department  of  the 
Interior,  P.O.  Box  25007.  Code  D-780a 
Denver.  CO  80225. 


NOmCATIOM  I 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager  or  the  field  office  in 
which  the  source  document  pertaining  to 
the  individual  would  be  filed.  A  written 
and  signed  request  stating  that  the 
requester  seeks  information  concerning 
records  pertaining  to  him/her  is 
required.  See  43  CFR  2.60. 


I ACCKSSI 

A  request  for  access  may  be 
addressed  to  the  System  Manager  or  the 
field  safety  office  in  which  the  source 
document  for  the  individual  would  be 
filed.  The  request  must  be  in  writing  and 
be  signed  by  the  requester.  The  request 
must  meet  the  content  requirements  of 
43  CFR  2.63. 

coNiurmo  wcono  moccouim: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  43  CFR 
2.71. 


CA- 

Supervisor  of  employee  involved  in 
accident.  Investigation  conducted  by 
supervisor  of  employee  and  may  include 
safety  professionals  and  other 
management  officials  of  the  involved 
bureau  of  office. 

(FR  Doc.  89-1045  Filed  1-13-89;  8:45  am] 
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Bureau  of  Land  Management 

[AA-620-09-41 1 1-12-2410) 

Information  Collection  SutMnitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Managment 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material  , 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Conunents  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer.  Washington. 
DC  20503.  telephone  202-395-7340. 

TiUe:  Geothermal  Leasing  Reports,  43 
CFR  3203. 

Abstract  Respondents  supply 
information  on  diligent  efforts  toward 
utilization  of  geothermal  resources;  bona 
fide  efforts  made  to  produce  geothermal 
resources;  and  significant  expenditure  of 
fluids  made  on  the  geothermal  lease. 
This  information  allows  the  Bureau  to 
determine  if  the  lessee  qualifies  for  a 
lease  extension. 

Bureau  Form  Numbers:  N/A. 

Frequency:  Diligent  Efforts  Report — 
Yearly;  Bona  Fide  Effort  Report— Every 
Five  Years;  Significant  Expenditures 
Report — Yearly. 

Description  of  Respondents: 
Individuals,  small  businesses,  large 
corporations. 

Estimated  Completion  Time:  2  hours 
each  report. 

Annual  Responses:  75. 

Annual  Burden  Hours:  150. 

Bureau  Clearance  Officer  Rose  Marie 
Berezowsky.  202-653-8853. 

Date:  November  14. 1988, 
RoUnd  Robiaoo, 
Deputy  Director. 
[FR  Doc  89-952  Filed  1-13-89;  8:45  am] 
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Flah  and  WHdIlfe  Service 

Receipt  of  Additional  Infonnation  on 
Request  To  Amend  San  Bruno 
Mountain  Incidentai  Talce  Permit 

On  September  9. 1988.  a  notice  was 
published  in  the  Federal  Register  that 
the  County  of  San  Mateo.  California, 
had  applied  for  an  amendment  to  the 
San  Bruno  Mountain  incidental  take 
permit  (PRT-2  9818).  This  permit 


authorizes  the  incidental  take  of  mission 
blue  butterflies  (Icaricia  icarioides 
missionensis),  Sian  Bruno  effin 
butterflies  (Callophyrs  mossii  bayensis), 
and  San  Francisco  garter  snakes 
(Thamnophis  sirtalis  tetrataenia)  on  San 
Bruno  Mountain  pursuant  to  a  multi- 
party agreement  which  implements  the 
San  Bruno  Mountain  Area  Habitat 
Conservation  Plan  (Plan). 

The  amendment  initially  applied  for 
by  the  County  of  San  Mateo,  as  Plan 
Operator,  and  requested  by  Pacific  Gas 
and  Electric  Company  (PG&E),  is  called 
the  'Transmission  Lines  Amendment" 
and  proposes  replacement  and 
relocation  of  PG&E's  natural  gas 
pipeline  (Main  101)  across  San  Bruno 
Mountain.  The  amendment  was 
requested  pursuant  to  the  provision  of 
Section  IX.B  of  the  agreement  the  3-year 
window  amendment  In  accordance  with 
this  section,  the  Service  is  required  to 
make  a  determination  on  the  proposed 
tmiendment  by  December  31  of  the  year 
in  which  the  amendment  request  is 
submitted. 

Under  the  provisions  of  Section  DCB 
of  the  Agreement  San  Mateo  County 
must  approve  the  proposed  amendment. 
On  December  6, 1988,  the  County  Board 
of  Supervisors  turned  down  the 
amendment  request  and  on  the  same 
day,  the  Coimty  informed  the  Service  of 
such  by  letter.  The  County's  letter  was 
received  by  the  Service  on  December  13. 
This  additional  information  from  the 
applicant  is  significant  to  the  Service's 
consideration  of  the  proposed 
amendment  and  warrants  an 
opportunity  for  pubhc  review  and 
comment 

The  documents  submitted  with  the 
County's  letter  include  (1)  Resolution 
No.  52044  of  the  Board  of  Supervisors 
which  rejected  the  proposed 
amendment  and  (2)  the  County's  Final 
Supplemental  Environmental  Impact 
Report  and  Environmental  Assessment 
on  PG&E's  Main  101  Gas  Line 
Replacement  and  Reroute  Project  Over 
San  Bruno  Mountain. 

Copies  of  the  amendment  request  and 
additional  information  are  on  file  at  the 
following  locations  and  are  available  for 
inspection  by  the  public  during  normal 
business  hours:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  mailing  address  P.O.  Box 
27329,  Washington,  DC  20038-7329, 
street  address  Room  400  Hamilton 
Building.  1375  K  Street  NW., 
Washington,  DC  20005  (202/343-4955); 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Fish  and  Wildlife  Enhancement 
Lloyd  500  Building.  Suite  1692,  Portland, 
Or^on  97232  (503/231-6150);  U.S.  Fish 
and  Wildlife  Service,  Sacramento  Field 
Office,  2800  Cottage  Way,  Room  E-1823, 


Sacramento,  California  95825  (916/97a- 
4866):  and,  the  County  of  San  Mateo, 
County  Government  Center,  Redwood 
City,  California  94063  (415/363-4666). 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views  or  arguments  to  the  Chief, 
Office  of  Management  authority,  mailing 
address  P.O.  Box  27329.  Washington,  DC 
20038-7329;  street  address  400  Hamilton 
Building,  1375  K  Street  NW., 
Washington,  DC  20005  within  15  days  of 
the  date  of  this  publication.  Please  refer 
to  the  San  Bruno  Incidental  Take  Permit 
PRT  2-9818  when  submitting  comments. 

Dated:  January  10. 1989. 
RJCRobinMm, 

Chief  Branch  of  Permits.  Office  of 

Management  Authority. 

(FR  Doc.  89-1065  Filed  1-13-89:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

lOocfcet  No.  AB-S5  (Sub-Na  2S4X)1 

CSX  Transportation,  Inc^ 
Abandonment  Exemption  in  Fayett* 
and  Nicholas  Counties,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  6.57-mile  line  of  railroad  between 
milepost  1.43  at  Gauley  Bridge  in 
Fayette  County.  WV.  to  milepost  8.00  at 
Open  Fork  Junction,  in  Nicholas  County, 
WV.  Imperial  Colliery  Company  filed  a 
motion  to  reject  this  notice  of  exemption 
on  December  30, 1988.  By  separate 
decision,  that  motion  has  been  denied. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
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revocation  under  48  U.SC  10905(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemptkn  will  be  effective  on  February 
16,  mo  (anieaa  stayed  pending 
raooaaidefatioo).  Retitions  to  stay  that 
do  not  involve  environmental  issues,' 
fonul  expressions  of  intent  to  file  an 
offer  of  finandai  assistance  under  49 
CFR  llS2.27(cK2).'  and  trail  uae/raU 
banking  statements  under  49  CFR 
IICTW  most  be  filed  by  fanuary  27. 
19I0L* 

Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  Tiled  by 
February  6. 1909  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  Bled  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  CSX  Transportation.  Inc., 
500  Water  Street  lacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  fded  an  environmental 
report  which  addresses  enviroomental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  19. 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115.  Interstate  Commerce  Cominiasion. 
Washington.  DC  20423)  or  by  calling 
Carl  Bausch.  Chiet  SEE  at  (202)  275- 
7316.  Coounents  on  enviroiunental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental  piiblic  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 


Decided  laoMry  la  19M. 


br*« 


•  A  Mqr  wfll  bt  KMtiMljr  i 
CommiwioB  <■  the—  | 
Infgmed  decMoa  oo  wwirn— nUl  \mam  (whathar 
raiMd  by  ■  party  or  b|r  dM  Sactkm  of  Eaeijy  and 
EntiioBiaenl  hi  its  indapaiideat  imrcttigithio) 
canntM  ba  aada  priar  ta  *a  allMlhw  dalt  of  Km 
noticaaf  iiUMjMia  SmExtrnptiom afOiM-cf- 
Serviea  Hail  Lines.  4  LOCJd  400  (ISSO).  Any  antily 
awikiiH  a  f tay  mvolving  environmental  coocenia  i» 
anooonsMl  to  Me  Ha  reqMal  aa  aeea  aa  pwiMe  in 
order  le panrillUa CanHaiaaiea  to vevtew  and  act 
on  the  lefMal  bafan  the  allaetive  date  of  Ihia 


By  the  Commission.  Jane  F.  MackalL 
Director.  Office  of  Proceedings. 
NanUR-UtCmm, 
Secretary. 
[FR  Doc.  80-1010  Filed  1-13-60:  8:45  am) 


(DocfcM  Na  AB-290  <S«ab-No.  29101 

SoutlMni  Rnliray  Co.;  AtandonnMnt 
I  tfuncDon  ana 


Applicant  has  filed  a  notice  of 
exemption  tmder  49  CFR  11S2  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.02-mile  line  of  railroad  between 
milepost  16.40-S  at  Gurnee  Junction.  AL, 
and  milepost  19.42-S  at  Boothton.  AL. 
The  exemption  is  scheduled  to  become 
effective  on  February  10, 1989. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user]  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goehen,  300 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
16, 1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.* 


*  Sa»  ExempL  ofltail  Atiandoiuneiit— Offer*  of 
flnoR.  Aa«MC  4  LCXUd  1S«  nssn.  and  IImI  ralaa 
pobhahad  ia  tka  naXBAL  UCISm  on  DMMiber 
22. 1SS7  (52  Ht  4S440-4S44S). 

*  The  Cnmieiaaiow  «nU  accept  a  laia-riled  trail  uae 
•tatemenl  to  long  at  it  retains  juiiidiction  lo  do  to. 


'  A  stay  wdi  be  reatinely  iaaued  by  the 
Commiaaioa  ia  thoee  procaedii^  where  an 
informed  deciaion  aa  environmaatal  laauea  (whether 
raiaed  by  ■  party  or  by  the  Section  of  Energy  and 
Envirooaent  ia  ita  Independent  inveetisation) 
cannot  be  aade  prior  lo  Ibe  aftactiee  da«e  of  the 
notice  of  a^awption  See  Exmapbom  afOut-i^- 
Service  Hail  Unee.  4  LCCZd  400  (ISSS).  Any  entity 
•eeUag  a  stay  tarotving  envinMHiental  concema  ia 
encoarasad  U  fik  Ma  n^naat  ea  aoan  aa  poeaMe  in 
order  la  pennit  tUa  CoaHniaakailo  review  aad  act 
on  the  raiineat  before  the  effective  date  of  thia 
exefflption. 


formal  expressions  of  intent  to  file  an 
ofier  of  financial  assistance  tinder  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  27, 
1989.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditicms  under 
49  CFR  1152.28  must  be  filed  by 
February  6. 1989  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Vii^ginia  K. 
Young.  Esq^  Norfolk  Southern 
Corporation.  Three  Commercial  Place, 
Norfolk.  VA  235ia 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  19. 198a 
Interested  persons  may  obtain  a  copy  of 
the  EA  &t>m  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Carl  Bausch.  Chief,  SEE  at  (202)  275- 
7310.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental  public  use.  or  trail 
use/rail  banking  conditions  nvill  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  10, 1989. 

By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Nonta  R.  McGee. 
Secretary. 
(FR  Doc.  89-1011  Filed  1-13-88: 8:45  am) 
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DEPARTMENT  OF  LABOR 

Mino  Safoty  and  Hoalth  Administration 

Cofwoyor  Bolt  FfammablBty  Program; 
rUDNC  MaaunQ 

AOCNCV:  Mine  Safety  and  Health 

Administration,  Labor. 

ACnON:  Notice  of  public  meeting. 


*  See  Exempt  of  Rail  AbamdoameiH— Offers  of 
Finan.  Assist..  4  ICCZd  164  (19B7).  and  final  rules 
published  in  the  FEDEHAL  REGISTEK  on  December 
2Z  1967  (S2  FK  4S440  4S4M). 

*  The  Comaiiaaian  wiU  accept  a  tate-Tiled  trail  use 
statement  so  long  as  il  retains  juhsdiclion  to  do  so. 
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SUMMANV:  The  Mine  Safety  and  Health 
Adminisb-ation  (MSHA)  will  hold  a 
public  meeting  to  discuss  the  future 
direction  of  MSHA's  conveyor  belt 
flammability  program. 

date:  The  public  meeting  will  be  held  on 
Thursday,  January  19, 1989  in 
Triadelphia,  West  Virginia  at  10:00  a  jn. 

AOfNiESS:  The  public  meeting  will  be 
held  at  the  Mine  Safety  and  Health 
Administration's  Approval  and 
Cerification  Center,  Building  #2,  Room 
113,  Triadelphia,  West  Virginia. 

FOR  RmTNER  mPOMIATION  CONTACT: 

Robert  Dalzell,  Chief,  Approval  and 
Certification  Center,  MSHA,  phone  (304) 
547-0400. 

SUPPLEMCNTAflV  MFOmiATION:  The 

purpose  of  this  meeting  is  for  MSHA  to 
share  information  with  the  mining  public 
and  explore  options  for  addressing  the 
Agency's  conveyor  belt  flammability 
program.  Under  existing  30  CFR  75.1108, 
conveyor  belts  for  undergroimd  coal 
mines  are  required  to  be  approved  by 
MSHA.  Primarily,  this  approval  consists 
of  a  test  for  flame  resistance  specified  in 
30  CFR  18.65.  During  recent  months,  the 
Agency  has  been  evaluating  new  tests 
that  provide  better  assurance  against 
flame  propagation.  MSHA  will  share 
this  information  and  will  solicit 
comment  on  these  tests  from  the  mining 
public. 

Dale:  January  12, 1989. 

David  C.  O'Neal 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  89-1170  Filed  1-13-89;  a45  am) 
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IDocket  No.  M-8S-22S-C] 

ConsoHdation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

ConsoHdation  Coal  Company.  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  undergroimd  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops  and 
permanent  pumps)  to  its  Ireland  Mine 
(I.D.  No.  46-01438)  located  in  Marshall 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 


2.  The  underground  installations  at 
the  mine  including  rectifiers,  pumps,  and 
transformers  are  not  able  to  be 
ventilated  efiectively  to  the  returns,  due 
to  deteriorating  roof  conditions.  Even  if 
ventilation  tubing  could  be  installed  to 
the  return,  it  would  be  ineffective  due  to 
the  extreme  distance.  Supporting  the 
areas  where  ventilation  tubing  would  be 
installed  woidd  pose  unnecessary  risks 
to  the  miners. 

3.  As  an  alternative  method,  petitioner 
proposes  that — 

(a)  The  affected  rectifier,  pump,  and 
transformer  installations  would  be 
housed  in  a  fireproof  structure,  equipped 
with  automatically  closing  fire  doors 
activated  by  thermal  devices  with  an 
activation  temperature  not  greater  than 
165°  Fahrenheit.  The  structure  would  be 
designed  to  provide  a  reasonably 
airtight  enclosure  around  all  associated 
electric  components; 

(b)  An  autlible  and  visual  signal 
activated  by  the  heat  sensors,  would  be 
located  so  that  it  can  be  seen  or  heard 
by  a  responsible  person; 

(c)  The  electric  equipment  would  be 
protected  with  thermal  devices,  or 
equivalent,  designed  and  installed  to 
interrupt  all  power  circuits  supplying 
electric  equipment  within  the  fireproof 
structure; 

(d)  The  electric  equipment  would  be 
examined,  tested,  and  maintained  by  a 
qualified  person.  These  examinations 
and  tests  would  include  the  electric 
equipment,  the  automatically  closing  fire 
doors,  the  signalling  system,  and  the 
automatic  fire  suppression  system;  and 

(e)  The  area  enclosing  the  structure 
would  be  examined  daily  for  hazardous 
conditions.  A  record  of  the  examinations 
would  be  kept  in  a  book  on  the  surface. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Requests  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(February  6, 1989).  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  January  9. 1989. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

(FR  Doc.  89-1040  Filed  1-13-89;  8:45  am] 
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[Docket  Na  M-M-244-C1 

LAW  Coal  Co^  Inc.;  Petition  for 
Modification  of  Application  of 
wanoaiory  sareiy  sianaara 

L  &  W  Coal  Company,  Inc  R.D.  2,  Box 
201,  Shamokin,  Pennsylvania  17872  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.301  (air  quality,  quantity, 
and  velocity)  to  its  No.  2  Slope  (I.D.  No. 
36-07171)  located  in  Northumberiand 
County,  Pennsylvania.  The  petition  is 
filed  tmder  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9,000  cubic  feet  a  minute.  The 
minimiun  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  dam  and  c;old  conditions 
in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  a  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5.000  cubic  feet  a  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safff^nd  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
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degree  of  safety  for  the  miaert  affected 

as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  tnterested  in  this  petitioa  nuy 
furnish  tvritten  comments.  These 
oommeBte  most  be  filed  with  the  Office 
of  Standards.  Regulatxms  and 
Variaooes.  Mane  Safety  and  Healdi 
Adauaistratioa.  Room  827.  401S  Wilson 
Bonlerard.  Artiogtoo.  Virginia  22203.  All 
coaunents  oiust  be  postmarked  or 
received  in  that  office  on  or  before 
(Febraary  6. 1969).  Copies  at  die  petition 
are  available  for  inspection  at  that 
address. 

Date:  January  11. 1980. 
PatridaW.Mvn. 

OBracSor.  Office  afSUatdard*,  Regmlatkma 
amdVanarcet. 
(n  Doc  a»-1041  FOed  1-13-aS:  8:45  am] 


(Dodnl  He.  M-M-233-C] 

Quarto  MMng  Co^  PetWon  for 
Moaomiion  or  Appnciiion  of 
Mwdatory  Safety  standard 

Qaarto  Mining  Conpany,  1800 
Washington  Road.  Pittsbiugh. 
Pennsylvania  15241  has  filed  a  petitioD 
to  modify  (he  application  of  30  CFR 
75.1105  (housing  of  underground 
transformer  stations,  battery-chaigittg 
stations,  substations,  compressor 
stations,  shops,  and  pennanent  pumps) 
to  iU  Powhatan  No.  4  Vfine  (U}.  Na  33- 
01157)  located  in  Monroe  County.  Ohia 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  The  underground  installations  at 
the  mine  incbding  rectifiers,  pumps,  and 
transformers  are  not  able  to  be 
ventilated  effectrvety  to  the  returns,  due 
to  deteriorating  roof  conditions.  Even  if 
ventilation  tubuig  could  l>e  iiutatted  to 
the  return,  it  would  be  jneffective  due  to 
the  extreme  distance.  Supporting  the 
aiees  where  ventilation  tiA>ing  would  be 
installed  would  poee  unnecessary  risks 
to  miners. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  The  affected  rectifier,  pump,  and 
transformer  installations  would  be 
housed  in  a  fireproof  structure,  equipped 
with  automatically  closing  fire  doiors 
activated  by  thermal  devices  with  an 
activatioo  temperature  not  greater  than 


165*  Fahrenheit  The  structure  would  be 
designed  to  provide  e  reasonably 
airtight  enclosure  around  all  associated 
electric  compaaents: 

(b)  An  audible  and  visual  si^ial 
activated  by  the  heat  sensors,  would  be 
located  so  that  it  can  be  seen  or  heard 
by  a  responsible  person: 

(c)  The  electric  equipoMBt  would  be 
protected  with  thermal  devices,  or 
equivalent,  designed  and  installed  to 
interrupt  all  power  circuits  supplying 
electric  equipment  within  the  fireproof 
structure: 

(d)  The  electric  equipment  would  be 
examined,  tested,  and  maintained  by  a 
qualified  person.  These  examinations 
and  tests  would  include  the  electric 
equipment,  the  automatically  closing  fire 
doors,  the  signalling  system,  and  the 
automatic  fire  suppression  system:  and 

(e)  The  area  enclosing  the  structure 
would  be  examined  daily  for  hazardous 
conditions.  A  record  of  the  examinations 
would  be  kept  in  a  book  on  the  surface. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conunents.  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  S27. 4015  Wilson 
Boulevard.  Arlingtoa  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  6. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  Jaauanr  9. 19901 
Psiifaia  W.  Sawy. 

Director,  Office  of  Standards,  Reguhtiotm 
and  Variances 
[FR  Doc  aO-lOU  Pilwi  1-13-ae:  »4S  am] 

SMXan  COOK  4C10-49-M 


LEGAL  SERVICES  CORPORATION 

Or  ant  Award;  Amarlcan  Corporal 
Counaoi  InstNuta 


:  Legal  Services  Corporation. 
action:  The  Legal  Services  Corpwation 
(LSC)  aiuounces  that  it  is  considering 
awaiding  a  special  one-time  grant  of 
$4a000  in  1980  to  the  American 
Corporate  Counsel  Institute  to  expand 
efforts  to  motivate  corporate  law 
department  attorneys  to  provide  pro 
bono  legal  representation. 

DATE:  All  comments  and 
recommendations  must  be  received  by 
the  Office  of  Field  Services  within  thirty 


(30)  calendar  dajrs  of  publication  of  this 
notice. 

mi  njRTNm  INFOfWIATION  CONTACT: 
Legal  Services  Corporation.  Office  of 
Field  Services,  Charles  T.  Moses,  HI. 
Associate  Director.  400  Virginia  Avenue, 
SW..  Washington.  DC  20024-2751.  (202) 
863-1837. 

The  American  Corporate  Counsel 
Institutie  (ACCI)  will  use  the  grant  of 
$404X)0  to  expand  efforts  begun  in  1983 
to  motivate  corporate  law  departments 
to  provide /Mv  Zwoo  legal  representation. 
Among  other  things,  such  efforts  will 
include  developing  models  and 
distributing  educational  and  resource 
materials  to  aid  companies  in  initiating 
and  operating  pro  bono  programs, 
conducting  seminars  to  activate 
corporate  pro  bono  involvement,  and 
continuing  to  compile  statistical 
information  on  corporate  pro  bono 
activities.  Additionally,  ACCI  intends  to 
make  LSC-funded  legal  services 
programs  aware  of  the  resources  of  its 
nationwide  pro  bono  program  and  to 
assist  programs  In  the  recruitment  of 
corporate  personnel.  LSC  is  providing  its 
support  to  this  effort  as  a  model  project. 

Interested  persons  are  invited  to 
submit  written  conunents  and/or 
recommendations  concerning  this  grant 
action  to  Charies  T.  Moses.  III. 
Associate  Director,  Office  of  Field 
Services. 

Dated:  January  11. 1989. 
MaiyClfinins, 

Director.  Office  of  Field  Services. 

[FR  Doc.  89-1014  Filed  1-13-89:  8:45  am] 
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NUCLEAR  REGULATORY 


(Docket  Na  SO-412] 
Ouquasna  UgM  Ca  at  aL; 


rmoMiQ  or  no  aignmcanT  impaci 

The  MS.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NFF- 
73  to  Duquesne  Light  Company  (DLC  or 
the  licensee),  for  the  Beaver  Valley 
Power  Station.  Unit  2  located  in 
Shippingport.  Pennsylvania. 

Environmental  Asses— eat 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  fuel 
enrichment. 


Federal  Registef  /  Voi.  S«.  No.  10  /  Tuesday,  yantary  17.  1969  /  Nottceg 


1805 


The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  30, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher 
enrichment  fuel,  and  provide  the 
fiexibility  of  extending  the  fuel 
irradiation  and  permitting  operation  of 
longer  fuel  cycles. 

Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  completed  its  evaluation 
of  the  proposed  revisions  to  the 
Technical  Specifications.  The  proposed 
revision  would  permit  use  of  fuel 
enriched  with  Uranium  235  up  to  4.85 
weight  percent.  The  safety 
considerations  associated  with  reactor 
operation  with  higher  enrichment  and 
extended  irradiation  have  been 
evaluated  by  the  NRC  staff.  The  staff 
has  concluded  that  such  changes  would 
not  adversely  affect  plant  safety.  The 
proposed  changes  have  no  adverse 
effect  on  the  probability  of  any  accident. 
The  increased  bumup  may  slightly 
change  the  mix  of  fission  products  that 
might  be  released  In  the  event  of  a 
serious  accident  but  such  small  changes 
would  not  significantly  affect  the 
consequences  of  serious  accidents.  No 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  effiuents 
that  may  be  released  offsite  during 
normal  operation.  There  is  also  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  higher  enrichment  and 
extended  irradiation,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  2a  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  have  been  discussed  in  the 
staff  assessment  entitled,  "NRC 
Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  from 
Extended  Fuel  Enrichment  and 
Irradiation."  dated  July  7, 1988  (53  FR 
30355).  As  indicated  therein,  the 
environmental  cost  contribution  of  the 
proposed  increase  in  the  fuel  enrichment 
and  irradiation  limits  are  either 
unchanged  or  may  in  fact  be  reduced 
from  those  summarized  in  Table  &-4  as 
set  forth  in  10  CFR  51.42(c). 

Therefore,  the  staff  concludes  that 
there  are  no  significant  radiological  or 


nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

Alternative  to  the  Proposed  Action 

Since  the  staff  concluded  that  there 
are  no  significant  environmental  effects 
that  would  result  from  the  prt^Kwed 
action,  any  alternatives  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  the  Beaver 
Valley  Power  SUtion.  Unit  2."  dated 
September  1985. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  Ucensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  staff  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  the  staff 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  30, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room,  the  Gelman  Building.  2120  L 
Stieet  NWm  Washington.  DC  and  at  the 
BF.  )ones  Memorial  Library,  663 
Franklin  Avenue,  Aliquippa,  PA  15001. 

Dated  at  Rockville,  Maryland,  tliis  9th  day 
of  January,  1969. 

For  the  Nuclear  Regulatory  Commissioo. 
Peter  S-Tam. 

Acting  Director,  Project  Directorate  1-4. 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  8»-«69  Filed  1-13-89: 8:45  am] 
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Advlaory  Committee  on  Reactor 
Sat eguarda  Meeting  of  the 
Subcommittee  on  Human  Factore; 
Meeting 

The  ACRS  Subcommittee  on  Human 

Factors  will  a  meeting  on  January  28. 
1989,  Room  P-422.  7920  Norfolk  Avenue. 
Bethesda,  MD. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  fanuary  26.  1989—8.30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
Human  Factors  Research  Program  Plan. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Herman  Alderman  (telephone  301/492- 
7750)  between  7:30  a.m.  and  4:30  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc,  which  may 
have  occurred. 

Date:  January  9. 1989. 
Morton  W.  Libafkin. 
Assistant  Executive  Director  for  Project 
Review. 
[FR  Doc  8»-aee  Filed  1-13-09: 8:45  am) 
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Advieory  Committee  on  Reactor 
Safeguarda  Sut>committee  on 
Mechinlcal  Components,  Meeting 

The  ACRS  Subcommittee  on 
Mechanical  Components  will  hold  a 
meeting  on  January  27, 1989,  Room  P- 
422,  7920  Norfolk  Avenue.  Bethesda, 
MD. 
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The  entire  meeting  will  be  open  to 

public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Friday.  January  27, 19e9—2.iX)p.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
proposed  resolution  of  Generic  Issues 
70,  "PORV  Reliability."  and  94.  "Low 
Temperature  Over-Pressure  Protection," 
and  other  related  matters. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  sta^.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  identiHed  below 
as  far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  301/492-8192] 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dale:  January  9, 1989. 
Morioa  W.  libariUn. 

Assistant  Executive  Director  for  Pro/ect 

Review. 

|FR  Doc.  89-987  Filed  1-13-89;  8:45  am) 


Advieofy  Cunmiillee  on  Reector 
Safeguards  Subcommittee  on  Auxiliary 
and  Hecondsrw  Systems;  Meetioj 

The  ACRS  Subcommittee  on  Auxiliary 
and  Secondary  Systems  will  hold  a 
meeting  on  January  27, 1969,  Room  P- 


422.  7920  Norfolk  Avenue.  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 

Friday.  January  27, 1989—8:30  a.m. 
until  l.iX)p.m. 

The  Subcommittee  will  review  the 
adequacy  of  the  proposed  Staffs  plans 
to  implement  the  recommendations 
resulting  from  the  Fire  Risk  Scoping 
Study. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Staff  member  named  below 
as  far  in  advance  as  is  practicable  so 
that  appropriate  arrangements  can  be 
made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  Staff  member.  Mr. 
Sam  Duraiswamy  (telephone  301/492- 
9522]  between  7:30  a.m.  and  4:15  p.m. 
Persons  plaiming  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Date:  January  9. 1989. 
Morton  W.  Ubarkin. 

Executive  Director  for  Project  Review. 

(FR  Doc.  89-«68  Filed  l-ia-«9;  8:46  am) 
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[Dodist  Na  S0-31S] 

Indiana  Michigan  Power  Co^ 
Consideration  of  Issuance  of 
Amendment  to  Facttty  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
58  issued  to  the  Indiana  Michigan  Power 
Company  (the  licensee),  for  operation  of 
the  Donald  C.  Cook  Nuclear  Plant  Unit 
No.  1  (the  facility),  located  in  Berrien 
County,  Michigan. 

In  accordance  with  the  licensee's 
application  for  amendment  dated 
August  9. 1988,  the  amendment  would 
allow  a  one-time  extension  of  the 
surveillance  intervals  for  certain 
surveillances  normally  performed  with 
the  unit  shutdown.  The  extensions 
involve: 

1.  Ice  basket  weighing: 

2.  Ice  condenser  flow  passage 
inspections; 

3.  Ice  condenser  inlet  door  testing;  and 

4.  Resistance  temperature  detector 
calibrations. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commision  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission's  evaluation  of  the 
proposed  amendment  with  respect  to  the 
above  criteria  is  as  follows: 

Criterion  1 

The  period  of  time  the  surveillance 
intervals  will  be  exended  is  very  brief. 
The  surveillances  for  which  extensions 
are  requested  fall  due  from  February  26, 
1989.  through  March  26, 1989.  Extensions 
are  necessary  only  until  the  Cycle  10-11 
refueling  outage,  which  is  scheduled  to 
begin  in  March  1989.  The  licensee  has 
reviewed  previous  surveillance  test 
results  for  the  affected  equipment  and 
has  found  nothing  that  would  indicate 
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the  equipment  may  beconte  inoperable 
as  a-result  of  the  extensions.  Therefore, 
the  extensions  are  not  expected  to 
significantly  increase  the  probability  or 
consequences  of  a  previously  analyzed 
acdduiL' 
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The  requested  extensimis  wiD  not 
result  in  a  change  in  plant  configuration 
or  operation  and  therefore  would  not  be 
expected  to  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  analyzed  or 
evaluated. 

Cntetioo  S 

As  discussed  under  Criterion  1.  the 
requested  extension  period  is  very  brieL 
The  licensee  has  reviewed  previous 
surveillance  test  results  and  found 
nothing  which  would  indicate  that  the 
affected  equipment  would  become 
inoperable  as  a  result  of  the  proposed 
surveillance  interval  extensions. 
Therefore,  the  proposed  amendment  is 
not  expected  to  involve  a  significant 
reduction  in  a  margin  of  safety. 

Accordingly,  the  (^mmission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management  US.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-218,  Phillips 
Building,  7920  Norfolk  Avenue. 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  Gelman 
Building.  2120  L  Street  NW., 
Washington,  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  February  16. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  Z.  If  a  request  for  a  Iwaring  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
resultsof  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 


hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  bearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  %vill  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
hcense  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi«quently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervne  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addresed  to  Theodore  R.  Quay: 
(petitioner's  name  and  telephone 
number):  (date  petition  was  mailed): 
(plant  name),  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
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Coaiuel,  U.S.  Nuclear  Regulatory 
ConuniMion.  Washington.  DC  20555. 
and  to  Gerald  Chamoff.  Esq..  Shaw, 
Pittman.  Potts  and  Trowbridge.  2300  N 
Street.  NW..  Washington.  IX:  20037. 
attorney  for  the  licnesee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(lKiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  9. 1968,  which 
is  available  for  public  inspection  at  the 
Commission's  Ptiblic  Document  Room. 
2120  L  Street.  NW..  Washington.  DC 
20555  and  at  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph.  Michigan  49065. 

Dated  at  Rockville.  Maryland  this  10th  day 
of  (aniiary,  1900. 

For  the  Nudear  Regulatory  ConuniMion. 
lohaF.  Staag. 

Proffct  Manager.  Protect  Directorate  lll-l. 
Division  of  Reactor  Pro/ectt-JlL  IV,  Vand 
Special  Projects. 

(FR  Doc  89-970  Filed  l-13-«e:  8:45  am| 


For  the  Nuclear  Regulatory  Commission. 
Edward  A.  Raevet,  Jr.. 
Senior  Project  Manager.  Project  Directorate 
ll-l.  Division  of  Reactor  Projects  l/ll.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc  8»-071  Filed  1-13-89;  8:45  am] 
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Issuence  of  Amendment  to  FecWty 
Opefrting  Ucenees;  Correction 

The  Federal  Register  published  on 
December  15, 1988.  contained  a  "Notice 
of  Issuance  of  Amendment  to  Facility 
Operating  Licenses"  (53  FR  50479). 
Following  the  word  "Association"  in 
paragraph  1  through  the  end  of 
paragraph  2  should  be  deleted  and  the 
following  words  inserted  "amending  the 
Operating  License  to  change  the 
schedule  for  implementing  the 
recommendations  of  Regulatory  Guide 
1.97  for  monitoring  neutron  flux  in  the 
reactor  following  an  accident  for  the 
operation  of  Grand  Gulf  Nuclear  Station. 
Unit  1.  located  in  Claiborne  County. 
Mississippi.  The  amendment  is  effective 
as  of  the  date  of  issuance." 

Also,  the  Federal  Register  cite  in 
paragraph  4  should  be  changed  to  read 
"on  August  2. 1988  (53  re  29094)." 
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The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Soudiem  California 
Edison,  et  al.  (the  licensee),  for 
operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County,  California.  The 
request  for  amendment  was  submitted 
by  letter  dated  November  11, 1988. 

The  proposed  amendment  would 
revise  Technical  Specifications  3.5.1  and 
Table  2.1  to  incorporate  revised  steam/ 
feedwater  flow  mismatch  reactor  trip 
setpoints  and  revised  limiting  conditions 
for  operation.  The  reactor  trip  on  steam/ 
feedwater  flow  mismatch  would  occur 
on  either  high  or  low  mismatch  of  25 
percent  when  the  reactor  is  above  50 
percent  power.  Below  50  percent,  the 
trip  would  not  activate,  but  reactor 
protection  would  be  provided  by  a  50- 
percent  setting  on  pressurizer  level 
which  would  be  active  at  all  power 
levels.  The  proposed  changes  are 
designed  to  correct  a  single  failure 
deficiency  in  the  steam/feedwater  flow 
reactor  trip  circuit  identified  in  an 
eariier  report  dated  November  20. 1987. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  February  16. 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 


Commission's  "Rules  of  Practice  for 
Domestic  licensing  {Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or_  . 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  l>e  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  speciflcity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisBes  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  in  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  Hied  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  \he  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-{800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  ttie 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-White  Flint,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  and  to  Charles 
R.  Kocher,  Assistant  General  CounseL 
and  James  Beoletto.  Esq..  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead,  California  91770, 
attorneys  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  t>e  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFl^  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  and  at  the  General 
Library,  University  of  California,  P.O. 
Box  19557,  Irvine,  California  92713. 

Dated  al  Rockville.  Maryland,  this  3rd  day 
of  January.  1969. 


For  the  Nuclear  Regulatory  CoBmissioa. 
George  W.  KnightoB. 

Project  Director.  Protect  Directorate  V, 
Division  of  Reactor  Projects-UL  IV,  Vand 
Special  Injects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-972  Filed  1-13-89;  8.45  amj 
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Soutttem  Calif omia  Edison  Co^  San 
Diego  Gas  and  Electric  Co^  San 
Onofre  Nuclear  Generating  Station, 
Unit  No.  1;  Consideration  of  Issuance 
of  Amendment  to  Provisional 
Operating  Ucense  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al.  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1.  located 
in  San  Diego  County,  California.  The 
request  for  amendment  was  submitted 
by  letter  dated  November  11, 1988. 

The  proposed  amendment  would 
revise  Technical  Specification  4.2. 
"Safety  Injection  and  Containment 
Spray  System  Periodic  Testing",  to  add 
a  new  surveillance  requirement  for  the 
proposed  trip  of  the  safety  injection  and 
main  feedwater  pumps  on  low-low 
refueling  water  storage  tank  (RWST) 
level.  The  proposed  ciiange  would  also 
revise  the  diesel  generator  load  rejection 
surveillance  test  from  3220  Kw  to  4000 
Kw  since  the  safety  injection  and 
feedwater  pumps  would  be  tripped 
simultaneously  with  the  new  trip  circuit 
on  low-low  RWST  level. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  February  16, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 


Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  wUI  rule  on  the 
request  and/or  petition,  and  tlie 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularly  the  *nterest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  l>e  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fmanciaL  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspects(8)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fuiiy  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
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Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Conunission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  Hied  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-{800)  325-dOOO  (in  Missouri 
H800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Ragistar  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-White  Flint  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  Charles 
R.  Kocher.  Assistant  General  Counsel, 
and  James  Beoletto.  Esq..  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead,  California  91770, 
attorneys  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofRcer  of  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (IHv)  and  2.714(d). 

If  a  request  for  hearing  Is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
E)ocumeni  Room,  2120  L  Street  NW.. 
Washington,  DC  and  at  the  General 
Library.  University  of  California.  P.O. 
Box  19557.  Irvine.  California  92713. 


Dated  at  RockviUe.  Maryland,  this  3rd  day 
of  Janoary.  19ea 

For  the  Nuclear  Regulatory  CommiMion. 
Gwirta  W.  Knighioii. 

Project  Director,  Project  Directorate  V, 
Division  of  Reactor  Projects — III  IV,  Vand 
Special  Projects. 
(FR  Doc  89-«73  Filed  1-13-88;  8:45  am) 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Articles  Which  Ms¥  De  considered  for 

Q. ilu  mm n.Blln^H.ipi  kk  ■-i|a-p.aH..p>al 

uuiy  ewonmeuuii  m  iiiieiiMuOnM 
ireae  iwegoneiione 

AMNCv:  Office  of  the  United  States 
Trade  Representative. 


;  This  notice  identifies  articles 
which  may  be  considered  for 
modification  or  removal  of  U.S.  import 
duties  in  the  Uruguay  Round  of 
international  trade  negotiations  under 
the  General  Agreement  on  Tariffs  and 
Trade  (GATT)  or  in  other  trade 
negotiations.  This  notification  by  no 
means  indicates  that  we  intend  to 
reduce  or  eliminate  these  tariff 
measures.  It  merely  indicates  our 
interest  in  obtaining  factual  advice  &om 
the  U.S.  International  Trade 
Commission  and  the  public  on  the 
probable  economic  effect  of  their 
reduction  or  elimination.. 
KM  RIWTIMW  WfOWMATIOII  CONTACT: 
Nancy  Adams  (202-395-5007).  Office  of 
GATT  Affairs.  Office  of  the  U.S.  Trade 
Representative.  600 17th  Street,  NW, 
Washington,  DC  20506. 
SU^PlfMOfTAflV  mformation:  In 
conformity  with  section  131(a)  of  the 
Trade  Act  of  1974.  as  amended  (the  1974 
Act)  (19  U.S.C  2151(a)).  notice  is  hereby 
given  of  the  articles  which  may  be 
considered  in  international  trade 
negotiations  for  modification  or 
continuance  of  United  States  duties, 
continuance  of  United  States  duty-fi«e 
or  excise  treatment  or  additional  duties, 
under  the  authority  contained  in  section 
1102  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (the  1988 
Act)  (19  U.S.C  2902, 102  Stat.  1128).  This 
notification  by  no  means  indicates  that 
we  intend  to  reduce  or  eliminate  these 
tariff  measures.  It  merely  indicates  our 


interest  in  obtaining  factual  advice  from 
the  U.S.  International  Trade 
Commission  and  the  public  on  the 
probable  economic  effect  of  their 
reduction  or  elimination. 

L  Trade  Negotiatioas 

It  is  intended  that  the  authority 
conferred  by  section  1102  of  the  1988 
Act  will  be  employed  in  the  Uruguay 
Round  of  multilateral  trade  negotiations 
held  under  the  auspices  of  the  GATT. 
That  authority  also  may  be  employed  to 
conclude  other  trade  agreements,  such 
as  bilateral  trade  agreements. 

n.  List  of  Articles  Which  May  Be 
Cofuideied  in  Trade  Negotiatioiis 

A.  Every  article  provided  for  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  may  be  considered 
for  modification  or  continuance  of  the 
existing  United  States  duties, 
continuance  of  existing  United  States 
duty-free  or  excise  treatment  or 
additional  duties,  as  appropriate,  to  the 
extent  permitted  by  section  1102  of  the 
1988  Act  and  section  127  of  the  1974  Act 

B(l)  The  dutiable  articles  listed  in 
annex  A,  for  which  the  existing  rate  of 
duty  is  not  more  than  5  percent  ad 
valorem  (or  ad  valorem  equivalent),  may 
be  considered  for  continuance. 
eUmination,  or  reduction  of  existing 
United  States  duties,  pursuant  to  the 
authority  contained  in  section  1102  of 
the  1988  Act 

(2)  All  other  dutiable  articles  may  be 
considered  for  continuance  or  reduction 
of  existing  duties,  pursuant  to  the 
authority  contained  in  section  1102  of 
the  1988  Act 

(3)  All  articles  for  which  the  existing 
duty  is  free  may  be  considered  for 
continuance  of  United  States  duty-free 
or  excise  treatment  pursuant  to  Uie 
authority  contained  in  section  1102  of 
the  1988  Act 

(4)  All  dutiable  products  of  the  least- 
developed  developing  countries  listed  in 
annex  B  and  of  beneficiary  countries 
under  the  Caribbean  Basin  Economic 
Recovery  Act  may  be  considered  for 
inunediate  duty-free  treatment  without 
staging  at  the  conclusion  of  the  Uruguay 
Round. 
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m.  Public  Hearings 

Section  133  of  the  1974  Act  requires 
that  the  President  afford  an  opportimity 
for  any  interested  person  to  present  his 
views  concerning  any  article  on  a  list 
published  under  section  131.  any  matter 
or  article  which  should  be  so  listed,  any 
concession  which  should  be  sought  by 
the  United  States,  or  any  other  matter 
relevant  to  proposed  trade  agreements. 
The  time  and  place  of  such  hearings,  to 
be  held  by  the  Trade  Policy  Staff 
Committee,  will  be  announced. 

rv.  Advice  of  the  Internationa]  Trade 
Commission 

In  accordance  with  section  131  of  the 
1974  Act,  the  International  Trade 
Commission  is  being  furnished  with  the 
list  of  articles  published  in  paragraph  II 
B  of  this  notice  for  the  purpose  of 
securing  from  the  Commission  within  six 
months  its  judgment  as  to  the  probable 
economic  effect  of  continuance, 
reductions,  or  eliminations  of  United 
States  duties,  or  continuance  of  United 
States  duty-fi%e  or  excise  treatment  on 
United  States  industries  producing  like 
or  directly  competitive  articles  and  on 
consumers. 
Alan  F.  Holiner. 
Deputy  United  States  Trade  Representative. 


Fidtwl  lUBhtt  /  \^  liiiito.  1^/  Tneaday.  fmfaaiy  17. 1989  /  Notices 
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HTS 

SUBHEADTWC 


0102.90.40 

0104.20.00 

0105.11.00 

0105.19.00 

0105.91.00 

0105.99.00 

0106.00.10 

0201.10.00 

0201.20.20 

0201.20.60 

0201.30.20 

0201.30.60 

0202.10.00 

0202.20.20 

0202.20.60 

0202.30.20 

0202.30.60 

0203.12.10 

0203.19.20 

0203.22.10 

0203.29.20 

0204.10.00 

0204.21.00 

0204.22.20 

0204.22.40 

0204.23.20 

0204.23.40 

0204.30.00 

0204.41.00 

0204.42.20 

0204.42.40 

0204.43.20 

0204.43.40 

0207.10.20 

0207.23.00 

0208.90.30 

0209.00.00 

0210.11.00 

0210.12.00 

0210.19.00 

0210.90.20 

0210.90.40 

0302.22.00 

0302.23.00 

0302.29.00 

0302.61.00 

0302.65.00 

0302.69.40 

0303.32.00 

0303.33.00 


Annex  A 

lXJtl^dble  Articles  for  Viiich  the  Rate  of  Duty 
Does  Not  Exceed  5  Percent  Ad  Valoran 


HTS 

SPBHEADIWC 


0303.39.00 

0303.71.00 

0303.75.00 

0303.77.00 

0303.79.40 

0304.10.20 

0304.20.40 

0305.30.20 

0305.30.40 

0305.41.00 

0305.49.20 

0305.51.00 

0305.59.20 

0305.59.40 

0305.61.20 

0305.63.20 

0305.63.40 

0305.69.20 

0305.69.40 

0305.69.60 

0307.60.00 

0401.10.00 

0401.20.20 

0401.20.40 

0401.30.30 

0401.30.40 

0402.10.00 

0402.21.20 

0402.21.40 

0402.21.60 

0402.91.20 

0402.99.20 

0403.90.10 

0403.90.15 

0403.90.20 

0403.90.40 

0403.90.60 

0403.90.70 

0404.10.20 

0404.90.10 

0405.00.70 

0407.00.00 

0409.00.00 

0410.00.00 

0501.00.00 

0502.10.00 

0505.90.00 

0509.00.00 

0511.99.40 

0601.10.15 


HTS 
SUMEADINC 


0601.10.30 

0601.10.45 

0601.10.60 

0601.10.75 

0601.10.85 

0601.20.10 

0601.20.90 

0602.30.00 

0602.91.00 

0602.99.30 

0602.99.60 

0603.10.30 

0603.90.00 

0701.90.00 

0703.10.20 

0703.10.30 

0703.20  00 

0705.11.20 

0705.19.20 

0705.21.00 

0705.29.00 

0706.10.10 

0706.90.30 

0708.10.20 

0708.10.40 

0708.20.10 

0708.90.15 

0708.90.30 

0709.20.10 

0709.40.40 

0709.90.20 

0710.21.20 

0710.22.10 

0710.29.15 

0710.29.30 

0711.20.15 

0712.10.00 

0712.30.10 

0712.30.20 

0712.90.15 

0712.90.20 

0713.10.10 

0713.10.40 

0713.20.10 

0713.31.10 

0713.31.40 

0713.32.10 

0713.32.20 

0713.33.10 

0713.33.20 


BIS 
SDBHEADTWG 


0713.39.10 

0713.39.20 

0713.39.40 

0713.40.10 

0713.40.20 

0713.50.10 

0713.50.20 

0713.90.10 

0713  90.60 

0713.90  80 

0714.90.10 

0802.21.00 

0802.22.00 

0802.31.00 

0802 . 50 . 20 

0802.50.40 

0802.90.20 

0802.90.25 

0802.90.80 

0802.90.90 

0803.00.40 

0804.10.40 

0804.10.60 

0804.30.60 

0804.50.80 

0805.10.00 

0805.20.00 

0805.40.80 

0805.90.00 

0806.10.20 

0806.10.60 

0806.20.10 

0806.20.20 

0807.10.50 

0808.20.40 

0809.10.00 

0809.30.20 

0809.40.40 

0810.10.20 

0810.10.40 

0810.20.10 

0810.90.40 

0811.90.50 

0812.20.00 

0812.90.30 

0812.90.40 

0813.10.00 

0813.20.10 

0813.30.00 

0813.40.10 


HTS 

HTS 

HTS 

HTS 

SVBHGADIN? 

SVBHBAPINC 

5VPHPAPIW 

SUBHEADING 

0813.40.20 

1209.30.00 

1601.00.60 

2005.51.40 

0813.40.40 

1209.91.10 

1602.10.00 

2005.59.00 

0813.40.90 

1209.91.50 

1602.20.20 

2005.70.11 

0814.00.90 

1209.91.80 

1602.20.40 

2005.70.13 

0901.40.00 

1209.99.40 

1602.41.20 

2005.70.21 

0904.20.20 

1210.10.00 

1602.41.90 

2005.70.22 

0904.20.60 

1210.20.00 

1602.42.20 

2005.70.81 

0908.20.20 

1211.90.60 

1602.42.40 

2005.90.85 

0910.10.40 

1212.30.00 

1602.49.10 

2006.00.40 

0910.40.40 

1212.91.00 

1602.49.20 

2007.99.10 

0910.91.00 

1214.10.00 

1602.49.40 

2007.99.15 

0910.99.60 

1301.90.40 

1602.49.60 

2007.99.40 

1003.00.20 

1302.19.40 

1602.50.05 

•       2007.99.50 

1005.90.20 

1302.20.00 

1602.50.20 

2007.99.70 

1006.20.20 

1302.31.00 

1602.50.60 

2008.19.15 

1006.40.00 

1302.39.00 

1604.11.40 

2008.19.20 

1007.00.00 

1401.20.40 

1604.12.40 

2008.19.30 

1008.20.00 

1401.90.40 

1604.13.10 

2008.20.00 

1008.30.00 

1403.10.00 

1604.13.40 

2008.30.10 

1008.90.00 

1403.90.40 

1604.14.40 

2008.30.20 

1101.00.00 

1502.00.00 

1604.14.70 

2008.30.40 

1102.10.00 

1503.00.00 

1604.16.10 

2008.30.54 

1102.20.00 

1504.10.40 

1604.16.40 

2008.30.55 

1102.30.00 

1504.20.40 

1604.20.30 

2008.30.60 

1103.11.00 

1505.10.00 

1604.30.30 

2008.30.70 

1103.12.00 

1505.90.00 

1605.10.40 

2008.30.80 

1103.13.00 

1506.00.00 

1605.90.06 

2008.91.00 

1103.14.00 

1507.90.20 

1605.90.50 

2008.99.05 

1104.11.00 

1509.10.20 

1605.90.55 

2008.99.15 

1104.12.00 

1509.10.40 

1702.90.30 

2008.99.18 

1104.21.00 

1509.90.20 

1702.90.35 

2008.99.23 

1104.22.00 

1509.90.40 

.      1702.90.40 

2008.99.40 

1105.10.00 

1510.00.40 

1703.10.30 

2008.99.50 

1105.20.00 

1510.00.60 

1703. 10  ..50 

2009.30.10 

1106.30.20 

1512.19.00 

1703.90.30 

2009.50.00 

1107.10.00 

1515.21.00 

1703.90.50 

2009.80.40 

1107.20.00 

1515.29.00 

1704.10.00 

2009.80.60 

1108.11.00 

1515.30.00 

1803.20.00 

2009.80.80 

1108.12.00 

1515.50.00 

1805.00.00 

2009.90.20 

1108.13,00 

1515.60.00 

1806.20.40 

2101.30.00 

1109.00.10 

1515.90.40 

1806.20.60 

2102.20.60 

1202.20.00 

1519.13.00 

1806.32.20 

2103.10.00 

1205.00.00 

1519.19.20 

1901.90.10 

2103.30.40 

1207.91.00 

1519.19.40 

1903.00.40 

2103.90.40 

1208.10.00 

1519.20.00 

1904.10.00 

2106.90.05 

1208.90.00 

1519.30.40 

2001.90.42 

2106.90.10 

1209.21.00 

1519.30.60 

2001.90.45 

2201.10.00 

1209.22.20 

1520.10.00 

2004.90.10 

2202.10.00 

1209.24.00 

1520.90.00 

2004.90.80 

2202.90.90 

1209.25.00 

1601.00.20 

2005.51.20 

2203.00.00 
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1815 


ms 

HTS 

HTS 

HTS 

2204.21.40 

SUBHEADING 

SVMEADIHC 
2805.21.00 

SUBHEADING 

2511.20.00 

2827.36.00 

2204.21.60 

2513.19.00 

2805.22.10 

2827.37.00 

2204.29.20 

2513.29.00 

2805.40.00 

2827.38.00 

2204.29.80 

2514.00.00 

2806.20.00 

2827.39.30 

2205.10.30 

2515.11.00 

2810.00.00 

2827.39.50 

2205.10.60 

2515.12.10 

2811.19.10 

2827.41.00 

2205.90.20 

2516.12.00 

2811.19.50 

2827.51.20 

2205.90.60 

2517.20.00 

2811.21.00 

2827.59.05 

2206.00.15 

2517.30.00 

2811.22.10 

2827.59.30 

2206.00.45 

2518.30.00 

2811.23.00 

2827.59.50 

2207.10.60 

2519.90.10 

2811.29.50 

2827.60.20 

2207.20.00 

2519.90.20 

2812.10.50 

2827.60.50 

2208.10.60 

2520.20.00 

2812.90.00 

2828.10.00 

2208.20.10 

2523.21.00 

2813.10.00 

2828.90.00 

2208.20.40 

2525.20.00 

2813.90.50 

2829.19.00 

2208.20.60 

2526.10.00 

2815.30.00 

2829.90.10 

2208.30.30 

2526.20.00 

2816.10.00 

2829.90.50 

2208.50.00 

2529.22.00 

2816.20.00 

2830.10.00 

2208.90.05 

2530.20.20 

2816.30.00 

2830.20.00 

2208.90.10 

2607.00.00 

2818.10.20 

2830.30.00 

2208.90.15 

2608.00.00 

2819.10.00 

2830.90.00 

2208.90.30 

2613.10.00 

2819.90.00 

2832.10.00 

2208.90.40 

2613.90.00 

2820.10.00 

2832.20.00 

2208.90.45 

2614.00.30 

2820.90.00 

2832.30.10 

2208.90.65 

2619.00.30 

2821.10.00 

2832.30.50 

2209.00.00 

2620.11.00 

2822.00.00 

2833.11.50 

2302.50.00 

2620.19.30 

2824.10.00 

2833.21.00 

2303.10.00 

2620.19.60 

2824.20.00 

2833.23.00 

2304.00.00 

2620.20.00 

2824.90.50 

2833.24.00 

2305.00.00 

2620.30.00 

2825.10.00 

2833.25.00 

2306.10.00 

2620.90.90 

2825.20.00 

2833.26.00 

2306.20.00 

2707.99.30 

2825.50.10 

2833.27.00 

2306.30.00 

2709.00.10 

2825.50.20 

2833.29.10 

2306.40.00 

2709.00.20 

2825.50.30 

2833.29.50 

2306.50.00 

2710.00.05 

2825.60.00 

2833.30.00 

2306.60.00 

2710.00.10 

2825.70.00 

2833.40.10 

2306.90.00 

2710.00.15 

2825.90.10 

2833.40.20 

2308.10.00 

2710.00.18 

2825.90.15 

2833.40.50 

2308.90.60 

2710.00.20 

2825.90.20 

2834.10.50 

2309.90.60 

2710.00.25 

2825.90.60 

2834.29.20 

2309.90.90 

2710.00.30 

2826.11.10 

2834.29.50 

2504.10.10 

2710.00.45 

2826.11.50 

2835.10.00 

2507.00.00 

2713.12.00 

2826.19.00 

2835.21.00 

2508.10.00 

2801.30.10 

2826.20.00 

2835.22.00 

2508.20.00 

2804.10.00 

2826.90.00 

2835.23.00 

2508.30.00 

2804.21.00 

2827.10.00 

2835.24.00 

2508.40.00 

2804.29.00 

2827.31.00 

2835.29.50 

2508.60.00 

2804.30.00 

2827.33.00 

2835.31.00 

2509.00.20 

2804.40.00 

2827.34.00 

2835.39.10 

2511.10.10 

2804.61.00 

2827.35.00 

2835.39.50 

HTS 

BIS 

HTS 

HT5 

SUBHEADING 

SUBHEADING 

SUBHEADING 

SUBHEADING 

2836.10.00 

2850.00.50 

2914.13.00 

2918.15.50 

2836.20.00 

2851.00.00 

2914.19.00 

2918.16.50 

2836.40.10 

2901.10.20 

2914.21.20 

2918.19.50 

2836.40.20 

2901.10.50 

2914.29.10 

2918.29.30 

2836.60.00 

2901.24.20 

2914.29.50 

2918.30.50 

2836.70.00 

2901.24.50 

2914.41.00 

2918.90.50 

2836.91.00 

2901.29.10 

2914.49.50 

2919.00.50 

2836.92.00 

2901.29.50 

2914.50.50 

2920.10.50 

2836.99.10 

2902.19.00 

2914.70.50 

2920.90.50 

2836.99.50 

2903.12.00 

2915.13.50 

2921.11.00 

2837.20.10 

2903.14.00 

2915.21.00 

2921.12.00 

2837.20.50 

2903.19.10 

2915.22.00 

2921.19.10 

2838.00.00 

2903.22.00 

2915.23.00 

2921.30.50 

2839.11.00 

2903.23.00 

2915.24.00 

2922.41.00 

2839.19.00 

2903.30.05 

2915.29.00 

2922.42.50 

2839.20.00 

2903.30.15 

2915.31.00 

2922.49.40 

2839.90.00 

2903.30.20 

2915.32.00 

2922.49.50 

2840.11.00 

2903.40.00 

2915.39.45 

2923.10.00 

2840.19.00 

2903.59.40 

2915.39.50 

2924.10.10 

2840.20.00 

2903.59.50 

2915.40.10 

2924.29.07 

2840.30.00 

2904.10.50 

2915.40.50 

2925.19.50 

2841.10.00 

2904.90.50 

2915.50.10 

2925.20.50 

2841.20.00 

2905.16.00 

2915.50.50 

2927.00.15 

2841.30.00 

2905.17.00 

2915.60.50 

2928.00.10 

2841.40.00 

2905.19.00 

2915.70.00 

2928.00.30 

2841.50.00 

2905.22.10 

2915.90.10 

2930.10.00 

2841.60.00 

2905.22.20 

2915.90.15 

2930.20.50 

2841.70.10 

2905.22.50 

2915.90.50 

2930.30.00 

2841.70.50 

2905.29.00 

2916.11.00 

2930.40.00 

2841.90.20 

2905.41.00 

2916.12.50 

2930.90.30 

2841.90.30 

2905.42.00 

2916.13.00 

2930.90.45 

2841.90.50 

2905.49.10 

2916.14.00 

.  2930.90.50 

2842.10.00 

2906.13.50 

2916.15.50 

2931.00.50 

2842.90.00 

2907.12.00 

2916.19.10 

2932.11.00 

2843.21.00 

2907.19.40 

2916.19.20 

2932.13.00 

2843.29.00 

2907.29.10 

2916.19.50 

2932.19.50 

2843.30.00 

2909.11.00 

2916.20.00 

2932.29.50 

2843.90.00 

2909.20.00 

2917.11.00 

2932.90.30 

2844.10.10 

2909.49.20 

2917.13.00 

2932.90.50 

2844.10.50 

2909.50.40 

2917.14.50 

2933.19.45 

2844.30.50 

2909.60.50 

2917.19.17 

2933.29.45 

2846.90.50 

2910.30.00 

2917.19.30 

2933.51.10 

2847.00.00 

2910.90.10 

2917.19.50 

2933.51.50 

2848.10.00 

2910.90.50 

2917.20.00 

2933.59.30 

2849.10.00 

2912.11.00 

2918.11.50 

2933.61.00 

2849.20.20 

2912.19.20 

2918.12.00 

2933.69.00 

2849.90.10 

2912.19.30 

2918.13.10 

2933.79.20 

2849.90.20 

2912.30.20 

2918.13.20 

2933.90.40 

2849.90.50 

2912.49.50 

2918.13.30 

2933.90.48 

2850.00.07 

2914.12.00 

2918.13.50 

2934.90.47 
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HTS 

HTS 

HTS 

HTS 

SUBHEADING 

SUBHEADING 

SUBHEADING 

SUBHEADING 

2936.10.00 

3203.00.50 

3402.11.50 

3703.10.30 

2936.21.00 

3204.19.35 

3402.13.50 

3703.10.60 

2936.22.00 

3206.20.00 

3402.19.50 

3703.20.30 

2936.24.00 

3206.30.00 

3402.90.10 

3703.20.60 

2936.25.00 

3206.41.00 

3402.90.50 

3703.90.30 

2936.27.00 

3206.42.00 

3403.11.20 

3703.90.60 

2936.29.15 

3206.43.00 

3403.11.50 

3706.10.30 

2936.29.50 

3206.49.30 

3403.19.10 

3707.10.00 

2936.90.00 

3206.49.50 

3405.10.00 

3707.90.60 

2937.10.00 

3207.10.00 

3405.20.00 

3801.10.10 

2937.91.00 

3207.20.00 

3405.30.00 

3801.30.00 

2937.92.10 

3207.30.00 

3405.40.00 

3801.90.00 

2937.99.50 

3208.10.00 

3405.90.00 

3802.10.00 

2938.10.00 

3208.20.00 

3501.10.10 

3802.90.20 

2938.90.00 

3208.90.00 

3501.90.50 

3802.90.50 

2939.10.50 

3210.00.00 

3503.00.10 

3804.00.50 

2939.40.50 

3211.00.00 

3505.10.00 

3805.10.00 

2939.50.00 

3212.10.00 

3505.20.00 

3805.90.00 

2939.60.00 

3212.90.00 

3506.10.50 

3806.10.00 

2939.70.00 

3213.90.00 

3506.91.00 

3806.20.00 

2939.90.10 

3214.10.00 

3506.99.00 

3806.90.00 

2939.90.50 

3215.11.00 

3507.90.00 

3807.00.00 

2941.20.00 

3215.19.00 

3603.00.30 

3808.10.10 

2941.30.00 

3215.90.10 

3603.00.60 

3808.10.30 

2941.50.00 

3215.90.50 

3603.00.90 

3808.10.50 

2941.90.10 

3301.29.10 

3604.10.00 

3808.20.20 

2941.90.50 

3301.29.20 

3606.90.60 

3808.20.30 

2942.00.50 

3302.90.10 

3701.10.00 

3808.20.50 

3001.10.00 

3302.90.20 

3701.20.00 

3808.30.20 

3001.20.00 

3303.00.20 

3701.30.00 

3808.30.50 

3002.90.10 

3303.00.30 

3701.91.00 

3808.40.50 

3003.20.00 

3304.10.00 

3701.99.30 

3808.90.20 

3003.31.00 

3304.20.00 

3701.99.60 

3808.90.50 

3003.39.10 

3304.30.00 

3702.10.00 

3810.10.00 

3003.39.50 

3304.91.00 

3702.20.00 

3810.90.50 

3003.40.00 

3304.99.00 

3702.31.00 

3812.10.50 

3004.20.00 

3305.10.00 

3702.32.00 

3812.20.50 

3004.31.00 

3305.20.00 

3702.39.00 

3812.30.50 

3004.39.00 

3305.30.00 

3702.41.00 

3813.00.50 

3004.40.00 

3305.90.00 

3702.42.00 

3815.90.20 

3004.50.50 

3306.10.00 

3702.43.00 

3815.90.50 

3004.90.30 

3307.10.10 

3702.44.00 

3816.00.00 

3005.10.10 

3307.10.20 

3702.51.00     , 

3821.00.00 

3005.90.10 

3307.20.00 

3702.52.00 

3822.00.50 

3006.10.00 

3307.30.50 

3702.53.00 

3823.20.00 

3006.40.00 

3307.41.00 

3702.54.00 

3823.30.00 

3006.60.00 

3307.49.00 

3702.91.00 

3823.40.50 

3201.90.10 

3401.11.10 

3702.92.00 

3823.90.33 

3201.90.50 

3401.11.50 

3702.93.00 

3823.90.34 

3202.90.50 

3401.20.00 

3702.95.00 

3823.90.40 
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HTS 

HTS 

ms. 

HTS 

SUBHEADING 

SyWEAPIWg 
3924.10.10 

SUBHEADING 

SUBHEADING 
4203.21.55 

~ 

3823.90.47 

4015.19.10 

3823.90.50 

3924.10.50 

4015.90.00 

4203.21.80 

3905.11.00 

3924.90.10 

4016.10.00 

4204.00.30 

3905.19.00 

3924.90.20 

4016.92.00 

4205.00.40 

' 

3905.20.00 

3924.90.50 

4016.93.00 

4206.10.30 

3905.90.10 

3925.30.10 

4016.95.00 

4206.90.00 

3906.90.50 

3926.20.10 

4016.99.03 

4302.11.00 

3909.50.20 

3926.20.30 

4016.99.05 

4302.12.00 

3910.00.00 

3926.20.50 

4016.99.25 

4302.13.00 

3912.39.00 

3926.90.10 

4104.10.40 

4302.19.30 

3913.10.00 

3926.90.15 

4104.10.60 

4302.19.45 

3914.00.00 

3926.90.20 

4104.21.00 

4302.19.60 

3916.90.20 

3926.90.30 

4104.22.00 

4302.19.75 

3917.10.50 

3926.90.40 

4104.29.30 

4302.20.30 

3917.21.00 

3926.90.45 

4104.29.50 

4302.20.60 

3917.22.00 

3926.90.50 

4104.29.90 

4302.20.90 

3917.23.00 

3926.90.59 

4104.31.20 

4303.90.00 

3917.29.00 

3926.90.60 

4104.31.40 

4401.30.20 

3917.31.00 

3926.90.75 

4104.31.50 

4409.10.20 

3917.32.00 

3926.90.77 

4104.31.60 

4409.10.40 

3917.33.00 

4006.90.10 

4104.31.80 

4409.10.50 

3917.39.00 

4007.00.00 

4104.39.20 

4409.10.60 

3918.10.31 

4008.11.10 

4104.39.40 

4409.20.50 

3918.10.50 

4008.19.10 

4104.39.50 

4410.10.00 

3918.90.50 

4008.21.00 

4104.39.60 

4411.11.00 

- 

3920.10.00 

4009.10.00 

4104.39.80 

4411.19.20 

3920.20.00 

4009.20.00 

4105.11.00 

4411.21.00 

3920.42.10 

4009.30.00 

4105.12.00 

4411.29.60 

3920.42.50 

4009.40.00 

4105.19.00 

4412.11.10 

3920.62.00 

4009.50.00 

4105.20.30 

4412.12.10 

• 

3920.63.10 

4010.10.50 

4105.20.60 

4412.19.10 

- 

3920.69.00 

4010.91.19 

4106.12.00 

4412.21.00 

3920.72.00 

4010.91.50 

4106.19.00 

4412.29.10 

3920.73.00 

4010.99.19 

4106.20.30 

4412.29.50 

3920.79.50 

4010.99.50 

4106.20.60 

4412.91.00 

3920.91.00 

4011.10.00 

4107.10.00 

4412.99.10 

"^-^ 

3920.92.00 

4011.20.00 

4107.21.00 

4412.99.90 

3920.99.20 

4011.40.00 

4107.29.30 

4416.00.30 

3921.12.11 

4011.50.00 

4107.29.60 

4417.00.60 

3921.13.11 

4011.91.50 

4107.90.30 

^     4418.30.00 

3921.13.50 

4011.99.50 

4107.90.60 

4420.90.20 

3921.90.11 

4012.10.50 

4108.00.00 

4420.90.60 

3921.90.29 

4012.20.50 

4109.00.30 

4421.90.10 

y 

3921.90.40 

4012.90.20 

4109.00.70 

4421.90.50 

3921.90.50 

4013.10.00 

4111.00.00 

4501.90.40 

3923.10.00 

4013.90.50 

4201.00.30 

4502.00.00 

3923.21.00 

4014.10.00 

4201.00.60 

4503.10.20 

3923.29.00 

4014.90.10 

4202.31.30 

4503.10.30 

3923.30.00 

4014.90.50 

4203.10.20 

4503.10.40 

3923.90.00 

4015.11.00 

4203.21.20 

4503.10.60 
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1S19 


HTS 

HTS 

HTS 

HTS 

SVBHEAD2HQ 

SUBHEADING 

SUBHEADING 

SUBHEADING 

4503.90.20 

4809.20.20 

4823.90.20 

5204.20.00 

4504.10.10 

4809.90.40 

4823.90.40 

5205.11.10 

4504.10.45 

4809.90.80 

4823.90.70 

5207.10.00 

4504.10.47 

4810.11.20 

4902.90.10 

5207.90.00 

4601.20.20 

4810.11.30 

4908.10.00 

5301.21.00 

4601.20.60 

4810.11.90 

4908.90.00 

5307.10.00 

4601.20.80 

4810.12.00 

4909.00.20 

5307.20.00 

4601.91.40 

4810.21.00 

4909.00.40 

5308.90.00 

4601.99.00 

4810.29.00 

4910.00.40 

5309.11.00 

4602.10.05 

4810.39.40 

4910.00.60 

5309.19.00 

4602.10.19 

4810.91.40 

4911.91.20 

5309.21.40 

4602.10.50 

4810.99.00 

4911.91.40 

5309.29.40 

4802.10.00 

4811.31.40 

4911.99.60 

5310.90.00 

4802.30.20 

4811.39.20 

4911.99.80 

5311.00.40 

4802.30.40 

4811.40.00 

5004.00.00 

5404.10.10 

4802.51.10 

4811.90.10 

5005.00.00 

5407.30.10 

4802.51.40 

4811.90.20 

5006.00.00 

5503.10.00 

4802.52.10 

4811.90.40 

5007.10.30 

5503.20.00 

4802.52.15 

4811.90.80 

5007.20.00 

5503.30.00 

4802.52.20 

4812.00.00 

5007.90.30 

5503.40.00 

4802.52.40 

4813.10.00 

5101.11.20 

5503.90.00 

4802.53.10 

4813.20.00 

5101.11.40 

5504.10.00 

4802.53.15 

4813.90.00 

5101.11.60 

5504.90.00 

4802.53.20 

4815.00.00 

5101.19.20 

5505.10.00 

4802.53.90 

4816.10.00 

5101.19.40 

5505.20.00 

4802.60.10 

4816.20.00 

5101.19.60 

5601.30.00 

4802.60.20 

4816.30.00 

5101.21.15 

5603.00.10 

4803.00.20 

4816.90.00 

5101.21.30 

5607.10.00 

4804.31.10 

4817.10.00 

5101.29.15 

5609.00.20 

4804.31.20 

4817.20.40 

5101.29.30 

5701.10.13 

4804.31.60 

4817.30.00 

5101.30.10 

5701.10.16 

4804.39.20 

4818.90.00 

5101.30.40 

5701.90.10 

4804.39.60 

4819.10.00 

5102.10.20 

5702.10.10 

4804.41.40 

4819.20.00 

5102.10.40 

5702.10.90 

4804.49.00 

4819.50.20 

5102.10.60 

5702.20.10 

4804.59.00 

4819.50.30 

5103.10.00 

5702.39.10 

4805.10.00 

4820.10.20 

5103.20.00 

5702.49.10 

4805.30.00 

4820.50.00 

5104.00.00 

5702.49.15 

4805.40.00 

4821.10.20 

5105.40.00 

5702.51.20 

4805.60.20 

4821.10.40 

5108.10.30 

5702.91.20 

4805.60.50 

4821.90.40 

5108.20.30 

5702.91.30 

4805.60.90 

4822.10.00 

5109.10.40 

5801.90.10 

4805.70.20 

4822.90.00 

5109.90.40 

5803.90.20 

4805.80.20 

4823.19.00 

5110.00.00 

5803.90.40 

4807.91.00 

4823.20.90 

5201.00.20 

5805.00.20 

4807.99.20 

4823.30.00 

5201.00.50 

5805.00.25 

4808.10.00 

4823.51.00 

5202.91.00 

5806.39.30 

4808.90.20 

4823.59.20 

5203.00.00 

5808.10.20 

4808.90.40 

4823.59.40 

5204.11.00 

5811.00.40 

4809.10.20 

4823.60.00 

5204.19.00 

5901.10.20 

HTS 

HTS 

HTS 

HTS 

SUBHBAPIW 

5V8HBAPIW 

5U&HEAPIW 

SVBHEAPIW 

5901.90.40 

6306.31.00 

6806.10.00 

7004.90.40 

5903.10.15 

6306.39.00 

6806.20.00 

7005.10,00 

5903.10.20 

6306.41.00 

6806.90.00 

7005.21.10 

5903.20.15 

6306.49.00 

6807.10.00 

7005.29.05 

5903.20.20 

6307.10.10 

6809.11.00 

7005.29.15 

5903.90.15 

6309.00.00 

6809.90.00 

7005.30.00 

5903.90.20 

6310.10.10 

6810.11.00 

7006.00.40 

5904.10.00 

6310.90.10 

6810.19.50 

7008.00.00 

5904.91.00 

6402.20.00 

6810.20.00 

7010.10.00 

5904.92.00 

6403.19.15 

6810.91.00 

7010.90.20 

5906.91.20 

6403.40.30 

6810.99.00 

7011.10.10 

5906.99.20 

6403.51.30 

6811.30.00 

7015.10.00 

5909.00.10 

6403.59.15 

6812.50.50 

7015.90.10 

6106.90.30 

6403.59.30 

6815.10.00 

7015.90.50 

6108.39.20 

6403.91.30 

6815.91.00 

7018.10.20 

6108.99.40 

6403.99.40 

6815.99.40 

7018.10.50 

6110.20.10 

6405.20.60 

6901.00.00 

7101.21.00 

6116.99.90 

6406.10.65 

6902.10.50 

7101.22.00 

>   6201.12.10 

6406.99.60 

6902.20.50 

7102.21.30 

6201.13.10 

6501.00.30 

6902.90.50 

7103.99.10 

6201.19.00 

6501.00.60 

6903.10.00 

7104.90.10 

6201.92.10 

6502.00.40 

6903.20.00 

7105.90.00 

6201.93.10 

6502.00.60 

6903.90.00 

7108.13.10 

6201.99.00 

6503.00.30 

6904.90.00 

7114.11.40 

6202.12.10 

6503.00.60 

6905.90.00 

7116.10.15 

6202.13.10 

6506.10.30 

6906.00.00 

7117.90.20 

6202.19.00 

6506.10.60 

6909.11.20 

7201.40.00 

6202.92.10 

6506.91.00 

6909.19.10 

7202.11.10 

6202.93.10 

6507.00.00 

6912.00.10 

7202.11.50 

6202.99.00 

6701.00.00 

6912.00.39 

7202.19.10 

6203.32.10 

6702.10.40 

6912.00.47 

7202.19.50 

6203.42.10 

6702.90.10 

•  6913.10.10 

7202.21.10 

6203.43.10 

6703.00.30 

6913.90.10 

7202.21.50 

6203.49.30 

6703.00.60 

6913.90.20 

7202.21.75 

6204.32.10 

6704.11.00 

6913.90.30 

7202.30.00 

6204.33.20 

6704.19.00 

7001.00.10 

7202.41.00 

6204.62.10 

6704.20.00 

7002.10.20 

7202.49.10 

6204.63.10 

6704.90.00 

7002.20.10 

7202.49.50 

6204.69.90 

6801.00.00 

7002.31.00 

7202.70.00 

6205.90.40 

6802.21.50 

7003.11.00 

7202.91.00 

6206.30.20 

6802.23.00 

7003.19.00 

7202.92.00 

6208.99.80 

6802.91.05 

7003.20.00 

7202.93.00 

6209.90.40 

6802.93.00 

7004.10.10 

7202.99.10 

6211.20.10 

6803.00.50 

7004.10.20 

7202.99.50 

6211.39.00 

6804.21.00 

7004.90.05 

7205.10.00 

6216.00.50 

6804.22.40 

7004.90.10 

7205.21.00 

6216.00.60 

6804.22.60 

7004.90.15 

7206.10.00 

6302.92.00 

6805.10.00 

7004.90.20 

7206.90.00 

6304.19.10 

6805.20.00 

7004.90.25 

7207.11.00 

6306.22.10 

6805.30.10 

7004.90.30 

7207.12.00 
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HTS 

HTS 

HTS 

BIS 

SUBHEADING 

SDBHEADTNG 

SUBHEADING 

SUBHEADING 

7207.19.00 

7216.40.00 

7305.39.50 

7317.00.55 

7207.20.00 

7216.50.00 

7305.90.10 

7317.00.65 

7208.13.50 

7216.60.00 

7305.90.50 

7317.00.75 

7208.14.50 

7216.90.00 

7306.10.10 

7318.15.20 

7208.23.50 

7217.11.10 

7306.10.50 

7318.15.40 

7208.24.50 

7217.11.20 

7306.20.20 

7318.15.50 

7208.34.50 

7217.11.70 

7306.20.40 

7318.16.00 

7208.35.50 

7217.12.50 

7306.20.60 

7318.23.00 

7208.44.00 

7217.13.50 

7306.20.80 

7319.30.50 

7208.45.00 

7217.19.10 

7306.30.50 

7320.10.00 

7208.90.00 

7217.21.10 

7306.40.50 

7320.20.10 

7209.24.10 

7217.29.10 

7306.50.50 

7320.90.10 

7210.11.00 

7217.31.10 

7306.60.10 

7321.11.30 

7210.12.00 

7217.39.10 

7306.60.30 

7321.11.60 

7210.20.00 

7221.00.00 

7306.90.10 

7321.12.00 

;■ 

7211.19.50 

7222.40.30 

7306.90.50 

7321.13.00 

7211.29  30 

7223.00.50 

7307.11.00 

7321.81.50 

7211.29.70 

7225.30.30 

7307.21.10 

7321.82.50 

7211.30.10 

7225.40.30 

7307.91.10 

7321.83.00 

7211.30.30 

7225.50.70 

7307.91.30 

7321.90.30 

i      7211.41.30 

7225.50.80 

7307.99.10 

7321.90.60 

7211.41.50 

7226.91.50 

7307.99.30 

7322.11.00 

1      7211.49.10 

7226.92.50 

7308.30.10 

7322.19.00 

i      7211.49.30 

7227.20.00 

7308.30.50 

7322.90.00 

!      7212.10.00 

7227.90.10 

7308.90.30 

7323.10.00 

i      7212.30.10 

7227.90.20 

7308.90.60 

7323.92.00 

7212.30.30 

7227.90.60 

7309.00.00 

7323.93.00 

7212.40.10 

7228.70.30 

7311.00.00 

7323.94.00 

7213.10.00 

7301.10.00 

7312.10.30 

7323.99.10 

7213.20.00 

7301.20.10 

7312.10.60 

7323.99.50 

7213.31.30 

7301.20.50 

7312.10.80 

7323.99.90 

7213.31.60 

7302.10.10 

7312.10.90 

7324.10.00 

7213.39.00 

7302.10.50 

7314.11.10 

7324.21.50 

7213.41.30 

7302.20.00 

7314.11.20 

7324.29.00 

7213.41.60 

7302.40.00 

7314.19.00 

7324.90.00 

7213.49.00 

7304.20.20 

7314.30.10 

7325.99.10 

*■ 

7213.50.00 

7304.20.40 

7314.41.00 

7326.11.00 

7214.10.00 

7304.90.10 

7314.42.00 

7326.90.10 

7214.20.00 

7304.90.30 

7314.49.60 

7401.10.00 

7214.30.00 

7305.11.10 

7314.50.00 

7401.20.00 

7214.40.00 

7305.11.50 

7315.11.00 

7402.00.00 

7214.50.00 

7305.12.10 

7315.12.00 

7403.11.00 

7214.60.00 

7305.12.50 

7315.19.00 

7403.12.00 

7215.90.10 

7305.19.10 

7315.20.10 

7403.13.00 

- 

7216.10.00 

7305.19.50 

7315.82.10 

7403.19.00 

7216.21.00 

7305.20.40 

7315.82.50 

7403.21.00 

7216.22.00 

7305.20.80 

7315.89.10 

7403.22.00 

7216.31.00 

7305.31.40 

7316.00.00 

7403.23.00 

7216.32.00 

7305.31.60 

7317.00.10 

7403.29.00 

7216.33.00 

7305.39.10 

7317.00.30 

7405.00.10 
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HTS 

HTS 

HTS 

uzs 

SUBHEADING 

SUBHEADING 
7505.11.30 

SUBHEADING 

SUBHEADING 

7406.20.00 

7615.10.90 

8203.10.30 

7407.10.50 

7505.12.10 

7615.20.00 

8203.10.60 

7407.21.10 

7505.12.30 

7616.10.30 

8203.10.90 

7407.21.50 

7505.21.10 

7801.10.00 

8203.30.00 

7407.21.70 

7505.21.50 

7801.91.00 

8203.40.60 

7407.21.90 

7505.22.10 

7801.99.30 

8205.20.60 

7407.29.50 

7505.22.50 

7801.99.90 

8205.51.15 

7408.11.30 

7506.10.10 

7802.00.00 

8205.51.45 

7408.11.60 

7506.10.30 

7803.00.00 

8205.51.60 

7408.19.00 

7506.10.50 

7804.11.00 

8205.59.30 

— 

7408.21.00 

7506.20.10 

7804.19.00 

8205.59.60 

7408.22.10 

7506.20.30 

7805.00.00 

8205.70.00 

7408.22.50 

7506.20.50 

7806.00.00 

8205.80.00 

7408.29.10 

7507.11.00 

7901.11.00  . 

8207.12.60 

7408.29.50 

7507.12.00 

7901.12.50 

8207.20.00 

i        7409.11.50 

7507.20.00 

7902.00.00 

8207.30.60 

• 

7409.19.10 

7508.00.10 

7903.10.00 

8207.50.80 

7409.19.50 

7601.10.30 

7903.90.30 

8207.70.60 

7409.19.90 

7601.20.30 

7904.00.00 

8207.80.60 

i                    7409.21.00 

7601.20.60 

7905.00.00 

8207.90.15 

t        7409.29.00 

7603.20.00 

7906.00.00 

8207.90.75 

7409.31.50 

7604.10.10 

7907.90.30 

8208.10.00 

7409.39.50 

7604.10.30 

8003.00.00 

8208.20.00 

7409.90.50 

7604.10.50 

8004.00.00 

8208.30.00 

7410.11.00 

7604.21.00 

8005.20.00 

8208.40.30 

7410.12.00 

7604.29.10 

8006.00.00 

8208.90.60 

^ 

7410.21.60 

7604.29.30 

8007.00.10 

8211.91.10 

7410.22.00 

7604.29.50 

8007.00.50 

8211.92.60 

7411.10.10 

7605.11.00 

8101.91.10 

8211.93.00 

7411.10.50 

7605.19.00 

8102.10.00 

8211.94.10 

7411.21.10 

7605.21.00 

8102.91.10 

8212.90.00 

7411.21.50 

7605.29.00 

8103.10.60 

8214.20.60 

7411.29.10 

7606.11.30 

8109.10.60 

8214.90.90 

7411.29.50 

7606.11.60 

8112.20.60 

8215.91.30 

7412.20.00 

7606.12.30 

8112.30.60 

8215.99.22 

■ 

7413.00.10 

7606.91.30 

8112.40.60 

8215.99.24 

7413.00.50 

7606.91.60  . 

8112.91.10 

8215.99.45 

7414.10.90 

7606.92.30 

8112.91.40 

8301.10.20 

7414.90.00 

7607.11.90 

8112.91.50 

8301.10.40 

I                    7415.29.00 

7607.19.60 

8201.10.00 

8301.10.50 

7415.32.10 

7607.20.10 

8201.20.00 

8301.10.80 

7417.00.00 

7611.00.00 

8201.30.00 

8301.10.90 

7418.10.10 

7612.10.00 

8201.50.00 

8302.10.30 

7418.10.20 

7613.00.00 

8201.60.00 

8302.30.30 

7418.10.50 

7614.10.10 

8202.20.00 

8302.41.30 

7418.20.10 

7614.10.50 

8202.31.00 

8302.49.40 

7418.20.50 

7614.90.10 

8202.32.00 

8302.50.00 

7419.91.00 

7615.10.10 

8202.40.60 

8302.60.30 

7419.99.50 

7615.10.50 

8202.91.30 

8302.60.90 

7505.11.10 

7615.10  70 

8202.91.60 

8305.20.00 
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HTS 

ns 

HTS 

SUBHEADING 

SUBHEADING 

8305.90.30 

8412.80.90 

•41^.99.00 

•424.10.00 

8306.29.00 

8412.90.10 

•419.11.00 

•424.20.90 

8308.20.30 

8412.90.90 

•419.19.00 

•424.30.90 

8308.20.60 

8413.11.00 

•419.20.00 

8424.81.90 

8308.90.30 

1413. 19.00 

•419.31.00 

8424.89.00 

8309.10.00 

•413.20.00 

•419.32.10 

8424.90.05 

8310.00.00 

8413.30.10 

•419.32.50 

8424.90.90 

8311.30.30 

8413.30.90 

•419.39.00 

•425.11.00 

8401.20.00 

8413.40.00 

•419.40.00 

•425.19.00 

8403.10.00 

8413.50.00 

8419.50.00 

•425.20.00 

8403.90.00 

8413.60.00 

•419.60.00 

•425.31.00 

8405.10.00 

•413.70.20 

•419.^1.10 

•425.39.00 

8405.90.00 

•413.81.00 

•419. •I. 90 

•425.41.00 

8406.11.90 

•413.82.00 

•419.^9.10 

•425.42.00 

8406.19.90 

•413.91.10 

•419.89.50 

•425.49.00 

8406.90.90 

•413.91.90 

8419.90.10 

•426.11.00 

8407.32.20 

•413.92.00 

•419.90.20 

•426.12.00 

8407.33.20 

•414.10.00 

•419.90.30 

•426.19.00 

8407.34.20 

•414.20.00 

•419.90.90 

•426.20.00 

8408.10.00 

•414.30.40 

•420.10.90 

•426.30.00 

8408.20.20 

•414.30.80 

•420.91.90 

•426.41.00 

8408.20.90 

8414.40.00 

8420.99.90 

•426.49.00 

8408.90.90 

8414.51.00 

•421.11.00 

•426.91.00 

8409.91.91 

8414.59.80 

•421.12.00 

•426.99.00 

8409.91.92 

8414.60.00 

8421.19.00 

•428.10.00 

8409.91.99 

8414.80.10 

8421.21.00 

8428.20.00 

8409.99.91 

8414.80.20 

8421.22.00 

8428.31.00 

8409.99.92 

8414.80.90 

8421.23.00 

8428.32.00 

8409.99.99 

8414.90.10 

8421.29.00 

•42^.33.00 

8411.11.40 

8414.90.20 

8421.31.00 

•428.39.00 

8411.11.80 

8414.90.90 

8421.39.00 

•428.40.00 

8411.12.40 

8415.10.00 

•421.91.00 

8428.50.00 

8411.12.80 

8415.81.00 

•421.99.00 

8428.60.00 

8411.21.40 

8415.82.00 

8422.11.00 

8428.90.00 

8411.21.80 

8415.83.00 

8422.19.00 

•429.11.00 

8411.22.40 

8415.90.00 

8422.20.00 

•429.19.00 

8411.22.80 

8416.10.00 

8422.30.10 

•429.20.00 

8411. 81*.  40 

8416.20.00 

8422.30.90 

•429.30.00 

8411.81.80 

8416.30.00 

8422.40.10 

•429.40.00 

8411.82.40 

8416.90.00 

8422.40.90 

•429.51.10 

8411.82.80 

8418.10.00 

8422.90.05 

•429.51.50 

8411,91.90 

8418.21.00 

8422.90.10 

•429.52.10 

8411.99.90 

8418,22.00 

8422.90.20 

•429.52.50 

8412.10.00 

8418.29.00 

8422.90.90 

•429.59.10 

8412.21.00 

8418.30.00 

8423.10.00 

•429.59.50 

8412.29.40 

8418.40.00 

8423.20.00 

•430.10.00 

8412.29.80 

8418.50.00 

8423.30.00        . 

•430.20.00 

8412.31.00 

8418.61.00 

•423.^1.00 

•430.31.00 

8412.39.00 

6418.69.00 

•423.^2.00 

•430.39.00 

8412.80.10 

•41^.91.00 

•423.^9.00 

•430.41.00 

HTS 

SUBHEADING 


8430.49.80 

8430.50.50 

8430.61.00 

8430.62.00 

•430.69.00 

•431.10.00 

•431.31.00 

•431.39.00 

•431.41.00 

8431.42.00 

•431.43.80 

8431.49.10 

8431.49.90 

8433.11.00 

8433.19.00 

8433.90.10 

8435.10.00 

8435.90.00 

8437.10.00 

8437.80.00 

8437.90.00 

8438.10.00 

8438.20.00 

8438.40.00 

8438.50.00 

8438.60.00 

8438.80.00 

8438.90.90 

8439.30.00 

8439.91.10 

8439.99.50 

8440.10.00 

8440.90.00 

8441.10.00 

8441.20.00 

8441.30.00 

8441.40.00 

8441.80.00 

8441.90.00 

8443.11.00 

8443.12.00 

8443.19.10 

8443.19.50 

8443.19.90 

8443.21.00 

8443.29.00 

8443.30.00 

8443.40.00 

8443.50.50 

8443.60.00 


HTS 

SUBHEADING 


HTS 

SUBHEADING 


HTS 

SUBHEADING 


8443. 

8444. 

8445. 

8445. 

8445. 

8445. 

8445. 

8445. 

8445. 

8445. 

8446. 

8446. 

8446. 

8446. 

8447. 

8447. 

8447. 

8447. 

8447, 

8447. 

8447 

8447 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8448 

8449 

,  8450 
8450 
8450 
8451 
8451 
8451 
8452 
8452 
8452 
8452 
8452 
8453 


90.50 
00.00 
11.00 
12.00 
13.00 
19.00 
20.00 
30.00 
40.00 
90.00 
10.00 
21.00 
29.00 
,30.00 
,11.10 
.11.90 
.12.10 
.12.90 
.20.60 
.90.10 
.90.50 
.90.90 
.11.00 
.19.00 
.20.10 
.20.50 
.32.00 
.33.00 
39.10 


.39.50 
.39.90 
.41.00 
.42.00 
.49.00 
.51.50 
.59.10 
.59.50 
.00.50 
.11.00 
.19.00 
.20.00 
.10.00 
.30.00 
.50.00 
.10.00 
.21.90 
.29.90 
.40.00 
.90.00 
.10.00 


8453 

8453. 

8455. 

8455. 

8455. 

8455. 

8455. 

8456. 

8456. 

8456. 

8456. 

8456. 

8456. 

8456. 

8456. 

8457, 

8457 

8457 

8458 

8458 

8458 

8458 

8458 

8458 

8459 

8459 

8459 

8459 

8459 

8459 

8459 

8459 

8459 

8459 

8459 

8460 

8460 

8460 

8460 

8460 

8460 

8460 

8460 

8461 

8461 

8461 

8461 

8461 

8461 

8462 


80.00 
90.50 
10.00 
21.00 
22.00 
30.00 
90.00 
10.10 
10.50 
20.10 
20.50 
30.10 
30.50 
90.10 
90.50 
,10.00 
,20.00 
.30.00 
.11.00 
.19.00 
.91.10 
.91.50 
.99.10 
.99.50 
.10.00 
.21.00 
.29.00 
.31.00 
.39.00 
.40.00 
.51.00 
.59.00 
.61.00 
.69.00 
.70.00 
.11.00 
.19.00 
.21.00 
.29.00 
.31.00 
.39.00 
.40.00 
.90.00 
.10.00 
.20.00 
.30.00 
.40.50 
.50.00 
.90.00 
10.00 


8462 

8462. 

8462. 

8462. 

8462. 

8462. 

8462. 

8462. 

8463. 

8463. 

8463. 

8463. 

8464. 

8464. 

8464 

8465 

8465 

8465 

8465 

8465 

8465 

8465 

8465 

8466 

8466 

8466 

8466 

8466 

8466 

8466 

8466 

8467 

8467 

8467 

8467 

8467 

8467 

8467 

8467 

8467 

8467 

8469 

8470 

8470 

8470 

8470 

8470 

8470 

8471 

8471 


21.00 
29.00 
31.00 
39.00 


41.00 
49.00 
91.00 
99.00 
10.00 
20.00 
,30.00 
,90.00 
.10.00 
.20.00 
.90.00 
.10.00 
.91.00 
.92.00 
.93.00 
.94.00 
.95.00 
.96.00 
.99.00 
.10.00 
.20.90 
.30.10 
.30.30 
.91.50 
.92.50 
.93.70 
.94.50 
.11.10 
.11.50 
.19.10 
.19.50 
.81.00 
.89.10 
.89.50 
.91.00 
.92.00 
.99.00 
.10.00 
.10.00 
.21.00 
.29.00 
.30.00 
40.00 
90.00 
10.00 
20.00 
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HIS 

VBL 

HTS 

HTS 

SUBHEADING 

SSXOLMIVQ 

SUBHEADING 

SUBHEADING 
8509.20.00 

8471.91.00 

8479.82.00 

8501.33.40 

8471.92.10 

8479.89.10 

8501.33.60 

8509.30.00 

8471.92.40 

8479.89.20 

8501.34.30 

8509.40.00 

8471.92.65 

8479.89.30 

8501.34.60 

8509.80.00 

8471.92.90 

8479.89.60 

8501.40.20 

8509.90.20 

8471.93.20 

8479.89.70 

8501.40.40 

8509.90.30 

8471.93.40 

8479.89.90 

8501.40.50 

8509.90.40 

8471.93.60 

8479.90.40 

8501.40.60 

8510.10.00 

8471.99.30 

8479.90.80 

8501.51.20 

8510.20.00 

8471.99.90 

8480.20.00 

8501.51.40 

8510.90.10 

8472.10.00 

8480.30.00 

8501.51.50 

8510.90.20 

8472.20.00 

8480.41.00 

8501.51.60 

8510.90.30 

8472.30.00 

8480.49.00 

8501.52.40 

8511.10.00 

8472.90.20 

8480.50.00 

•501.53.60 

•511.20.00 

8472.90.80 

8480.60.00 

•501.53.80 

•511.30.00 

8473.10.00 

8480.71.90 

8501.61.00 

•511.40.00 

8473.21.00 

8480.79.90 

8501.62.00 

•511.50.00 

8473.29.00 

8481.10.00 

8501.63.00 

•511.80.20 

8473.30.80 

•481.20.00 

8501.64.00 

•511. •O. 40 

8473.40.20 

8481.30.90 

8502.11.00 

•511.80.60 

8473.40.40 

8481.40.00 

8502.12.00 

•511.90.20 

8474.10.00 

8481.80.50 

8502.13.00 

•511.90.40 

8474.20.00 

8481.80.90 

8502.20.00 

•511.90.60 

8474.31.00 

8481.90.50 

8502.30.00 

•512.10.40 

8474.32.00 

•481.90.90 

8502.40.00 

•512.20.40 

8474.39.00 

8482.10.10 

8503.00.20 

•512.30.00 

8474.80.00 

8482.91.00 

8503.00.60 

•512.40.20 

8474.90.00 

8483.10.10 

8504.10.00 

•512.40.40 

8475.10.00 

8483.10.30 

8504.21.00 

•512.90.20 

8475.20.00 

8483.10.50 

8504.22.00 

•512.90.70 

8475.90.10 

8483.40.10 

8504.23.00 

•512.90.90 

8475.90.90 

8483.40.50 

8504.31.20 

•514.10.00 

8476.11.00 

8483.40.90 

8504.31.60 

•514.20.00 

8476.19.00 

8483.90.50 

8504.32.00 

•514.30.00 

8476.90.00 

8484.10.00 

8504.33.00 

•514.40.00 

8477.10.60 

8484.90.00 

8504.34.00 

•514.90.00 

8477.20.00 

8485.10.00 

8504.40.00 

•515.11.00 

8477.30.00 

8501.10.60 

8504.50.00 

8515.19.00 

8477.40.00 

8501.20.20 

8504.90.00 

•515.21.00 

8477.51.00 

8501.20.40 

•505.11.00 

•515.29.00 

8477.59.00 

8501.20.50 

•505.19.00 

•515.31.00 

8477.80.00 

•501.20.60 

•505.20.00 

•515.39.00 

8477.90.00 

•501.31.20 

•505.30.00 

8515.80.00 

8478.10.00 

•501.31.40 

•505.90.40 

8515.90.20 

8478.90.00 

•501.31.50 

•505.90.80 

•515.90.40 

8479.10.00 

•501.31.60 

8508.10.00 

•516.10.00 

8479.20.00 

•501. 31. •O 

8508.20.00 

•516.21.00 

8479.30.00 

•501.32.20 

8508.80.00 

•516.29.00 

8>79.40.00 

•501.32.60 

8508.90.00 

•516.31.00 

8479.81.00 

•501.33.30 

•509.10.00 

•516.32.00 
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ms 

HTS 

HTS 

i               -    ■     ■ 

8516.33.00 

SUBHEADING 
8524.22.20 

SUBHEADING 

8540, 

,20.40 

8516. 

.40. 

,20 

8524, 

23, 

,10 

8540, 

,41, 

40 

8516. 

,50. 

.00 

8524. 

23. 

,20 

8540, 

,42. 

00 

8516. 

,80.40 

8524. 

.90. 

,40 

8540. 

.49. 

,00 

8516. 

,80. 

.80 

8525. 

,10. 

,20 

•540. 

.81. 

,00 

8516. 

,90, 

,40 

8525. 

,20. 

,20 

8540. 

.89. 

,00 

8516. 

,90. 

,60 

8525. 

.30. 

,00 

•540. 

.91. 

,20 

8517. 

,20. 

,00 

8526. 

,10. 

,00 

•540. 

.99. 

,00 

8517. 

,30. 

,50 

•526. 

,91. 

,00 

•541. 

.40. 

,20 

8517. 

,40. 

.10 

•526. 

,92. 

,00 

.  ^541, 

.40. 

,90 

8517. 

,40. 

,70 

8527, 

,11. 

,11 

8541. 

.50. 

,00 

8517. 

,82. 

,00 

8527, 

,11. 

,20 

•541, 

.60. 

,00 

8517. 

,90. 

,55 

8527, 

.11. 

,40 

•542, 

.80. 

,00 

8517. 

,90. 

,60 

8527, 

.11. 

,60 

•543. 

.10. 

,00 

8517. 

,90. 

,70 

8527, 

.21. 

,10 

8543. 

.20. 

,00 

8517. 

,90. 

.80 

8527, 

.21. 

,40 

•543. 

.30. 

,00 

1        8518. 

,10. 

.00 

8527, 

,31. 

,05 

8543. 

,80. 

40 

i        8518. 

,21. 

.00 

8527, 

,31. 

,40 

£543. 

.80. 

,60 

i        8518. 

,22. 

.00 

•527, 

,31. 

,50 

4543. 

.80. 

,70 

8518. 

,29. 

,00 

8527, 

,31. 

60 

8543.80. 

,90 

8518. 

,30. 

,20 

8527. 

,90. 

,40 

8543. 

.90. 

,40 

8518. 

,40. 

,20 

8528. 

,10. 

,40 

8543. 

,90. 

80 

8518. 

,50. 

,00 

8528, 

,10. 

,80 

8544. 

,19. 

,00 

8518. 

,90. 

,30 

8528, 

,20. 

,00 

8544, 

,30. 

00 

8519. 

10. 

,00 

85t9, 

,10. 

,20 

8544. 

,59. 

40 

8519. 

21. 

,00 

8529. 

,10.40 

8544, 

,60, 

,60 

8519. 

,29. 

,00 

8529. 

,90. 

10 

8545, 

,11, 

,00 

8519. 

,31, 

,00 

8529, 

,90, 

,15 

8545, 

,19, 

20 

8519. 

39. 

00 

8529.90, 

20 

8545, 

,19, 

,40 

8519. 

40. 

,00 

8529. 

,90. 

,30 

8545, 

.20, 

00 

8519. 

,91. 

,00 

8529. 

,90. 

,35 

8545, 

.90. 

20 

i        8519. 

,99. 

,00 

8529.90.40 

8545, 

.90. 

,40 

1        8520. 

,10. 

.00 

8529, 

.90.45 

8546. 

.90. 

,00 

8520. 

.20. 

.00 

8530, 

.10. 

,00 

8547. 

.10. 

,40 

8520. 

.31, 

.00 

8530. 

.80. 

.00 

8547, 

.20. 

,00 

8520. 

.39, 

.00 

8530.90, 

.00 

8548, 

.00. 

,00 

8520. 

.90, 

.00 

8531. 

.10 

.00 

8601 

.10, 

.00 

6521. 

.10. 

.00 

8531. 

.20, 

.00 

8601.20, 

.00 

8521, 

.90, 

.00 

8531 

.80 

.00 

8602 

.10 

.00 

8522, 

.10 

.00 

8531 

.90 

.00 

8602 

.90 

.00 

8522 

.90 

.40 

8532 

.90 

.00 

8604 

.00 

.00 

8522 

.90 

.60 

8539 

.10.00 

8607 

.11 

.00 

.8522 

.90 

.90 

8539 

.21 

.40 

8607 

.19 

.10 

8523 

.11.00 

8539 

.22 

.80 

8607 

.19 

.90 

•523 

.12 

.00 

8539 

.29 

.40 

8607 

.21 

.50 

•523 

.13 

.00 

8539 

.31 

.00 

8607 

.29 

.50 

8523 

.20 

.00 

8539 

.39 

.00 

8607.30 

.50 

8523 

.90 

.00 

8539 

.40 

.40 

8607 

.91 

.00 

8524 

.10 

.00 

8539 

.40 

.80 

8607 

.99 

.50 

•524 

: 

.21 

.30 

8539 

.90 

.00 

8701.20 

.00 

HTS 

SUBHEADING 


8701 
8701 
8702 
8702 
8703 
•703 
•703 
•703 
•703 
8703 
8703 
8703 
8703 
8704 
8704 
8705 
8705 
8705 
8705 
870S 
8706 
8706 
8706 
8706 
8707 
•707 
8708 
8708 
8708 
8708 
8708 
8706 
8708 
8706 
8708 
8708 
.8708 
8706 
8706 
8708 
8708 
8708 
8708 
8706 
8706 
8706 
8706 
6708 
6706 
87U 


.30.50 
.90.50 
.10.00 
.90.00 
.10.00 
.21.00 
.22.00 
.23.00 
.24.00 
.31.00 
.32.00 
.33.00 
.90.00 
.10.10 
.22.10 
.10.00 
,20.00 
.30.00 
.40.00 
.90.00 
.00.10 
.00.15 
.^.25 
.00.50 
.10.00 
.90.50 
.10.00 
.21.00 
.29.00 
.31.50 
.39.50 
.40.10 
.40.20 
.40.50 
.50.30 
.50.50 
.50.80 
.40.30 
.40.50 
.60.80 
,70.30 
.70.80 
.80.50 
-91.50 
.92.50 
.93.50 
-94.50 
99.20 
.99.50 
.10.00 
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HIS 

HTS 

HTS 

HTS 

SUBHEADIWC 

SUBHEADINC 

SUBHEADING 

8711.20.00 

9006.52.90 

9017.30.80 

9027.30.40 

8711.30.00 

9006.53.00 

9018.11.00 

9027.40.00 

8711.40.30 

9006.59.40 

9018.19.80 

9027.50.40 

8711.40.60 

9006.59.90 

9018.20.00 

9027.80.40 

8711.50.00 

9006.61.00 

9018.39.00 

9027.90.40 

8711.90.00 

9006.62.00 

9018.41.00 

9028.30.00 

8712.00.50 

9006.69.00 

9018.49.80 

9030.10.00 

8713.90.00 

9006.99.00 

9018.90.50 

9030.20.00 

8714.11.00 

9007.11.00 

9018.90.70 

9030.31.00 

8714.19.00 

9007.19.00 

9019.10.20 

9030.39.00 

8714.91.10 

9007.21.40 

9019.10.40 

9030.40.00 

8715.00.00 

9007.29.40 

9019.20.00 

9030.81.00 

8716.10.00 

9007.91.40 

9020.00.60 

9030.89.00 

8716.20.00 

9008.20.40 

9029.00.90 

9030.90.40 

8716.31.00 

9008.40.00 

9021.21.40 

9030.90.80 

8716.39.00 

.  .  9008.90.40 

9021.29.40 

9031.10.00 

8716.40.00 

9009.11.00 

9021.40.00 

9031.20.00 

8716.80.50 

9009.12.00 

9021.50.00 

9031.80.00 

8716.90.50 

9009.21.00 

9021.90.40 

9031.90.60 

8801.10.00 

9009.22.00 

9021.90.80 

9032.10.00 

8801.90.00 

9009.30.00 

9022. U. 00 

9032.20.00 

8802.11.00 

9009.90.00 

9022.19.00 

9032.81.00 

8802.12.00 

9010.10.00 

9022.21.00 

9032.89.20 

8802.20.00 

9010.20.10 

9022.29.40 

9032.89.40 

8802.30.00 

9010.20.20 

9022.29.80 

9032.89.60 

8802.40.00 

9010.20.50 

9022.30.00 

9032.90.20 

8802.50.90 

9010.20.60 

9022.90.20 

9032.90.40 

8805.10.00 

9010.30.00 

9022.90.40 

9032.90.60 

8903.10.00 

9011.10.40 

9022.90.60 

9033.00.00 

8903.91.00 

9011.20.40 

9022.90.80 

9101.12.00 

8903.92.00 

9012.10.00 

9024.10.00 

9101.91.20 

8903.99.15 

9013.10.30 

9024.80.00 

9102.12.00 

8903.99.20 

9013.20.00 

9024.90.00 

9102.29.60 

8903.99.90 

9014.10.60 

9025.19.00 

9102.91.20 

8905.90.10 

9014.10.70 

9025.20.40 

9103.10.20 

8906.00.10 

9014.20.40 

9025.20.80 

9104.00.05 

8907.10.00 

9014.20.60 

9025.80.10 

9104.00.25 

8907.90.00 

9014.80.20 

9025.80.30 

9104.00.45 

9001.90.80 

9014.80.40 

9025.80.40 

9105.11.40 

9002.90.70 

9014.90.10 

9025.80.50 

9105.21.40 

9005.90.00 

9014.90.60 

9026.10.20 

9105.91.40 

9006.10.00 

9015.10.40 

9026.10.60 

9108.12.00 

9006.20.00 

9015.20.40 

9026.20.40 

9108.91.20 

9006.30.00 

9015.30.40 

9026.20.80 

9108.91.50 

9006.40.40 

9015.40.40 

9026.80.20 

9108.99.60 

9006.40.90 

9015.80.60 

9026.80.60 

9109.11.10 

9006.51.00 

9015.80.80 

9026.90.20 

9109.19.10 

9006.52.10 

9016.00.20 

9026.90.60 

9113.90.80 

9006.52.30 

9017.10.00 

9027.10.20 

9202.10.00 

9006.52.50 

9017.20.40 

9027.20.40 

9204.10.40 
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VIS. 

SIS. 

UK 

HTS 

SUBHEADING 

SUBHEADIWC 

SUBHEAPIIIC 
9506.99.05 

SUBHEADIMC 

9204.20.00 

9403.20.00 

9205.90.40 

9403.30.80 

9506.99.15 

9205.90.60 

9403.40.60 

9506.99.20 

9206.00.20 

9403.40.90 

9506.99.30 

9206.00.60 

9403.50.60 

9506.99.60 

- 

9208.10.00 

9403.50.90 

9S07.20.40 

9209.10.00 

9403.60.80 

9507.30.60 

9209.20.00 

9403.70.80 

9507.90.60 

9209.30.00 

9403.80.60 

9508.00.00 

9209.91.40 

9403.90.10 

9601.10.00 

9209.92.40 

9403.90.50 

9601.90.20 

9209.92.60 

9403.90.80 

9601.90.40 

9209.99.40 

9404.10.00 

9601.90.80 

9209.99.60 

9404.30.40 

9602.00.10 

9301.00.90 

9404.90.80 

9602.00.40 

9303.90.80 

9405.10.80 

.     9602.00.50 

9304.00.40 

9405.20.40 

9603.21.00 

9305.10.80 

9405.20.80 

9603.29.80 

9305.21.80 

9405.40.80 

9603.30.40 

9305.29.10 

9405.50.20 

9603.30.60 

930S.29.20 

9501.00.40 

9603.40.40 

9305.29.50 

9504.10.00 

9603.50.00 

9305.90.10 

9504.20.80 

9603.90.40 

9305.90.20 

9504.30.00 

9604.00.00 

9305.90.30 

9504.40.00 

9606.21.20 

9305.90.40 

9504.90.40 

9606.22.00 

9306.10.00 

9504.90.60 

9608.40.80 

9306.21.00 

"  9504.90.90 

9608.99.60 

9306.29.00 

9505.10.25 

9609.20.40 

9306.30.40 

9505.90.40 

9609.90.80 

9306.30.80 

9505.90.60 

9612.10.10 

9306.90.00 

9506.11.20 

9613.30.00 

9401.10.40 

9506.11.60 

9613.80.20 

9401. 10. to 

9506.12.40 

9613.90.40 

9401.20.00 

9506.19.40 

9614.20.40 

9401.30.80 

9506.21.40 

9614.20.60 

9401.40.00 

9506.21.80 

9614.90.80 

9401.61.20 

9506.29.00 

9615.11.10 

9401.61.60 

9506.31.00 

9615.11.30 

9401.69.40 

9506.32.00 

9615.19.20 

9401.69.80 

9506.39.00 

9615-19.40 

9401.71.00 

9506.51.40 

9616.10.00 

9401.79.00 

9506.51.60 

9401.80.40 

9506. 59. 80 

/ 

9401.80.60 

9506.61.00 

9401.90.10 

9506.62.80 

9401.90.35 

9506.69.20 

■ 

9401.90.50 

9506.69.60 

9402.10.00 

9506.70.60 

9403.10.00 

9506.91.00 
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Annex B 

Potential  List  of  Benericiaries  for  a  U.S.  LDIX: 

Trade  Initiative 

Bangladesh 

Maldives 

Benin 

Mali 

Burkina  Fato 

Mauritania 

Bhutan 

Mozambique 

Burma 

Nepal 

Burundi 

Niger 

Cape  Verde 

Rwanda 

Central  Afrioin  Republic 

Sao  Tome  and  Principe 

Chad 

Senegal 

Comoro* 

Sierra  Leone 

Djibouti 

Somalia 

Equatorial  Guinea 

Sudan 

The  Gambia 

Tanzania 

Ghana 

Togo 

Guinea 

Uganda 

Guinea-Ktaau 

Western  Samoa 

Haiti 

Yemen  Arab  Republic 

(Sanaa) 

Kenya 

Zaire 

Lesotho 

Zambia 

Malawi 

(FR  Doc.  89-1064  Filed  1-13-89:  B;45  am] 

MJJNO  COM  StM-»Mi 

PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commteeion  MeetinQ 

AaCNCv:  Physician  Payment  Review 
Commission. 

ACTION:  Notice  of  public  meeting. 


r:  The  Physician  Payment 
Review  Commission  will  hold  a  public 
meeting  on  Wednesday,  January  la, 
1989,  finom  9M  ajn.  to  5O0  p.m.  and  on 
Thursday,  January  19, 1989,  from  8:30 
am.  to  3:00  p.m.  The  meeting  will  be 
held  in  the  Washington  Plaza  Hotel, 
Massachusetts  and  Vermont  Avenues 
NW..  in  the  National  Ballroom.  The 
agenda  for  the  meeting  will  include 
discussion  of:  The  Commission's  work  in 
developing  a  fee  schedule  (including 
visit  coding,  practice  costs,  geographic 
multipliers,  simulation  results, 
assignment  policy  and  the  process  of 
transition  from  the  current  system  to  a 
fee  schedule):  policy  options  addressing 
the  volume  and  quality  of  physician 
services  under  Medicare  Part  B 
(including  practice  guidelines,  financial 
issue  related  to  expenditure  targets,  and 
utilization  and  quality  review)  and  risk 
sharing  arrangements  with  physicians. 
AODNCSS:  The  Commission  office  is 
located  in  Suite  510,  2120  L  Street  NW.. 
Washingtion.  DC  The  telephone  number 
is  202/653-7220. 
FOR  RMTHCN  WyOWMATlOW  CONTACT: 

Lauren  LeRoy,  Deputy  Director,  202/ 
653-7220. 

Paul  B.  Claaburs. 

Executive  Director. 

(FR  Doc  89-024  Filed  1-1^-80:  &45  amj 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RsL  Na  34-26441:  FN*  Na  87-e201 

OptkMW  Price  Reporting  Plan:  Notice 
of  Immediate  Effectivenees  of 
Amen<tment 

On  November  22, 1988,  the 
participants  in  the  "Options  Price 
Reporting  Authority"  ("OPRA") 
submitted  to  the  Commission,  pursuant 
to  Rule  llAa3-2  under  the  Securities 
Exchange  Act  of  1934  ("Act"),  an 
amendment  to  the  "Plan  for  Reporting  of 
Consolidated  Options  Last  Sale  Reports 
and  Quotation  Information,"  ■  which 
was  submitted  to  the  Commission 
pursuant  to  section  llA(a)(3)(B)  of  the 
Act. 

L  Description  of  the  Amendment 

OPRA  proposes  to  establish  a  fee  to 
be  paid  by  vendors  who  furnish  a  dial- 
up  computer  market  data  service  to  their 
customers.  The  monthly  fee  is  $50.00 
times  the  peak  number  of  the  vendor's 
computer  ports  used  simultaneously  to 
provide  the  service  during  each  month. 

n.  Purpose  of  the  Amendment 

OniA  states  that  the  purpose  of  the 
new  fee  is  to  permit  securities 
information  vendors  to  offer  to  their 
customers  a  dial-up  service  whereby 
current  options  market  data  may  be 
provided  to  a  personal  computer  without 
requiring  the  customers  who  receive  the 
service  to  become  OPRA  subscribers 
and  pay  applicable  subscriber  fees.  The 
proposed  new  fee  is  designed  to 
encourage  firms  to  offer  a  dial-up 
service  utilizing  current  market  data  by 
eliminating  any  fees  imposed  by  OPRA 
directly  on  recipients  of  the  service,  and 
by  simplifying  the  administrative 
requirements  to  be  met  by  providers  of 
the  service.  The  new  fee  would  also 
apply  to  current  information  furnished 
via  a  dial-up  service  to  a  300  baud 
printer,  and  would  thus  replace  the 
existing  fee  that  covers  only  a  dial-up 
printer  service.*  The  port  charge  to  be 
imposed  on  providers  of  the  service  is 
similar  to  the  port  charges  that  have 
been  adopted  by  OPRA  in  connection 
with  dial-up  printer  *  and  voice- 


synthesized  market  data  services.*  The 
new  fee  has  been  established  at  a  level 
estimated  by  OPRA  to  be  substantially 
below  the  aggregate  subscriber  fees  that 
would  be  payable  if  a  dial-up  market 
data  service  could  be  offered  only  to 
OPRA  subscribers. 

III.  Manner  of  Implementation  of  the 
Amendment 

The  Dial-up  Service  Fee  will  be 
implemented  by  adopting  a  Dial-up   r% 
Market  Data  Service  Rider  to  OPRA's^ 
existing  Vendor  Agreements,  which 
must  be  executed  by  every  vendor  who 
wishes  to  o^er  this  service.  The  Rider 
describes  the  terms  and  conditions 
governing  the  service. 

In  light  of  some  uncertainty  as  to  how 
the  new  dial-up  service  will  be  used  and 
how  it  will  affect  OPRA's  traditional 
subscriber  fee  revenue  base,  OPRA 
intends  to  implement  the  Dial-up  Service 
Fee  as  a  pilot  during  the  first  year  after 
the  Fee  goes  into  effect. 

IV.  Request  for  Comment 

Pursuant  to  Rule  llAa3-2(c)(3)  under 
the  Act,  the  Dial-up  Market  Data  Service 
Fee  and  Rider  became  effective  on 
November  22, 1988,  when  the  OPRA 
participants  filed  their  plan  amendment 
with  the  Conunission.  "The  Commission, 
however,  may  summarily  abrogate  the 
amendment  within  60  days  of  its  filing 
and  require  refiling  and  approval  of  the 
amendment  by  Commission  order 
pursuant  to  Rule  llAa3-2(c)(2),  if  it 
appear*)  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets,  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  national  market 
system,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  In  order  to 
assist  the  Commission  in  determining 
whether  to  abrogate  the  amendment  and 
to  require  refiling  and  further  review, 
interested  persons  are  invited  to  submit 
their  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549,  by  February  7, 
1989.  All  communications  should  refer  to 
File  No.  S7-820. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(29). 


■  See  Securities  Exchange  Act  Release  No.  17S38 
(Mar.  IS  1981). 

■  See  Securities  Exchange  Act  Release  No.  34- 
243S3  (April  16. 1987).  52  FR  13784. 


*  See  Securities  Exchange  Act  Release  No.  34- 
238M  (November  14. 1968).  SI  FR  42324. 
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Dated:  {anuary  la  1969. 
lonatluii  G.  Katz. 

Secretary. 

|FR  Doc.  89-1031  Piled  1-13-89: 8:45  am) 
WUJNO  cooc  Mto-ei-M 


(ReL  Na  34-26436;  Fie  No.  8R-AmeK-66- 
271 

Self -Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  PropCMed  Rule  Charige 

On  November  9. 1988,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  Rule  19b-4 
thereunder.*  a  proposed  rule  change 
relating  to  timely  responses  to  Exchange 
requests  for  information  and  Amex 
policy  regarding  cooperation  with 
domestic  and  foreign  self-regulatory 
organizations  ("SROs"). 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
26325  (November  29, 1988),  53  FR  48994 
(December  5, 1988).  No  comments  were 
received  on  the  proposed  rule  change. 

The  purpose  of  the  proposed  rule 
change  is  to  require  persons  and  firms 
subject  to  the  &cchange's  jurisdiction  to 
respond  to  Exchange  requests  for 
information  within  a  reasonable,  yet 
specific  period  of  time.  The  Amex 
Constitution  and  Rules  currently 
authorize  the  Exchange  to  require 
persons  and  firms  subject  to  its 
jurisdiction  to  provide  information  and 
testimony,  and  also  establish  a 
disciplinary  mechanism  for  failure  to 
cooperate  with  an  Exchange 
investigation,  but  there  is  no  specific 
requirement  that  requests  for 
information  or  testimony  be  answered 
within  a  reasonable  period  of  time.  The 
Exchange  states  in  its  filing  that  slow 
responses  to  requests  for  information  by 
member  firms  and  other  persons  have 
hampered  the  Exchange's  ability  to 
investigate  possible  insider  trading 
situations  and  other  matters  in  the  past. 

New  Rule  31  should  enhance  the 
timeliness  of  Exchange  investigations  by 
ensuring  that  all  Exchange  requests  for 
information  are  answered  promptly. 
Specifically,  the  new  rule  requires  that 
persons  and  firms  subject  to  Amex's 
jurisdiction  comply  with  requests  for 
information  within  the  time  specified  by 
the  representative  or  committee  of  the 
Exchange  making  the  request. 
Commentary  .01  to  Rule  31  provides  that 


an  extension  of  time  to  comply  with  a 
request  for  information  is  available  for 
good  cause  shown.  Such  an  application 
must  be  submitted  to  the  representative 
or  committee  of  the  Exchange  making 
the  request  prior  to  the  deadline  for 
compliance  with  the  Exchange's  request 

Additionally.  Commentary  .02  to  the 
new  rule  sets  out  Exchange  policy 
concerning  cooperation  with  domestic 
and  foreign  SROs.  The  Exchange  notes 
that  development  of  a  surveillance 
system  that  is  appropriate  to  the 
realities  of  today's  international  and 
domestic  securities  markets  requires 
close  cooperation  between  the  Exchange 
and  other  SROs  and  associations.  For 
this  reason,  the  Exchange  routinely 
shares  surveillance  and  investigative 
information  with  domestic  SROs 
pursuant  to  the  agreement  between  the 
members  of  the  Intermarket  Surveillance 
Group,  and  has  entered  into  bilateral 
information-sharing  agreements  for 
regulatory  purposes  with  foreign 
exchanges  and  associations.  The  new 
commentary  sets  forth  this  policy  of 
cooperation  by  specifically  noting  the 
Exchange's  authority  to  enter  into 
agreements  with  domestic  and  foreign 
SROs  for  the  exchange  of  information 
and  other  regulatory  purposes. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereiuider 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.*  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  because  it  will  protect 
investors  and  the  public  interest  by 
enabling  the  Exchange  to  conduct 
prompt  investigations  into  possible 
trading  violations  and  other  regulatory 
matters. 

The  proposal  regarding  timely 
production  of  investigatory  information 
is  virtually  identical  to  a  proposal  by  the 
New  York  Stock  Exchange  ("NYSE") 
that  the  Commission  approved  last 
year.*  In  approving  the  NYSE  proposal, 
the  Commission  determined  that,  in 
order  to  effect  its  supervisory  and 
compliance  role  over  members  and 
member  organizations,  it  is  necessary 
for  an  exchange  to  have  the  ability  to  set 
timetables  for  the  receipt  of  information, 
and  the  disciplinary  authority  to  compel 
members  to  comply  with  sudi  requests. 
Because  the  timetable  set  by  the  NYSE 
(and  AMEX)  will  vary  depending  upon 
the  circumstances  of  a  particular 
investigation,  it  would  be  inappropriate 


to  establish  a  minimum  notice  period  for 
members  and  member  organizations  to 
respond  to  information  requests. 

Additionally,  in  connection  with  the 
NYSE  filing,  some  commentators 
expressed  concern  about  the  exchange's 
ability  to  impose  fines  for  the  failure  to 
produce  information,  in  that  an 
unreasonable  deadline  set  by  the 
exchange  can  result  in  a  fine  being 
imposed  against  a  member  or  member 
organization  who  in  good  faith 
attempted  to  produce  the  requested 
information  on  a  timely  basis.  To 
address  this  concern,  the  NYSE  noted 
that  the  language  of  its  rule  is  intended 
to  make  clear  that  the  exchange  can 
adjust  deadlines  for  memliers  and 
member  organizations  that  show 
reasonable  grounds  for  not  meeting  an 
initial  deadline.  A  new  Commentary  to 
the  Amex  rule  contains  similar 
language.  Further,  in  approving  the 
NYSE  proposal,  the  Commission 
determined  that  the  due  process 
protections  built  into  NYSE  disciplinary 
actions,  as  well  as  Commission  review 
of  disciplinary  proceedings,  oRer 
protection  to  members  and  member 
organizations.  The  same  determination 
is  applicable  to  the  AMEX  proposal. 

As  regards  the  portion  of  the  rule 
change  regarding  surveillance-sharing 
agreements,  the  Commission  believes 
that  U.S.  national  securities  exchanges 
and  associations  have  the  ability  to 
enter  into  surveillance-sharing 
agreements  with  foreign  SROs,  and  the 
Commission  encoiu'ages  the 
development  of  such  agreements.  Thus, 
while  the  Commission  believes  the 
Amex  already  has  the  ability  to  enter 
into  such  agreements,  the  proposed  rule 
change  will  clarify  the  Exchange's 
authority  to  coordinate  with  domestic 
and  foreign  SROs  in  developing  a 
surveillance  system  appropriate  to 
today's  increasingly  linked  maikets. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-Amex-88-27J 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
lonathan  G.  Katz. 

Secretary. 

Dated:  January  la  1989. 
|FR  Doc.  89-1036  Filed  1-13-89:  8:45  am| 

BILUMQ  COOf  SOM-OI-M 


•l5U5.C.r8«(bMl)(1982) 
*  17  CFR  24ai9b-4  (1966) 


»  15  VS.C.  78f  (1982). 

*  See.  SR-NYSE-87-10.  approved  in  Securities 
Exchange  Act  Release  No.  25763  (May  27. 1968). 


»  17  CFR  2t)0J0-3(aK12)  (1996). 
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S«lf -Rsguiatory  OrganbatiofM; 
Cincinnati  Stock  Exchang*.  Inc^ 
Notlc*  of  Filing  and  Ordor  QranUng 
Accalaratad  Approval  to  Propoaad 
Ruia  Changa  Rotating  to  Unitonn 
Tfadbig  Haita 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1034. 15 
U.S.C  788(b)(1)  ("Act"),  notice  is  hereby 
given  that  on  December  29. 1968,  the 
Cincinnati  Stock  Exchange,  Inc.  ("CSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  Hie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioB's 
Statement  of  the  Tenns  of  Subetanoe  of 
the  Propoeed  Rule  Change 

The  CSE  proposes  to  adopt  a  policy 
that  interprets  Exchange  Riile  12.11  so 
as  to  require  the  CSE  to  participate  in  a 
unifonn  trading  halt  by  all  exchanges. 
The  PoKcy  Statement  is  set  forth  in  full 
below: 

Policy  Statement  on  Market  Closings 
December  15.  1988 

The  Board  of  Trustees  of  the 
Cincinnati  Stock  Exchange  has 
reviewed  the  "circuit  breaker"  proposal 
of  the  President's  Working  Group  on 
Financial  Markets,  and  the  responses  to 
the  proposal  by  the  New  York  Stock 
Exchange  ("NYSE"),  the  American  Stock 
Exchange  ("AMEX").  the  Midwest  Stock 
Exchange  ("MSF'),  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"),  and  the  Pacific  Stock 
Exchange  ("PSE").  Based  upon  its 
review  of  the  proposals  and  statements, 
the  Board  of  Trustees  has  adopted  this 
Policy  Statement. 

The  Working  Group  recommends  that 
all  U.S.  markets  for  equity  and  equity- 
related  products  halt  for  one  hour  if  the 
Dow  Jones  Industrial  Average  ("DJIA") 
declines  250  points  from  its  previous 
day's  closing  level  and  for  two  hours  if 
the  DJIA  declines  400  points. 

The  NYSE.  AMEX.  and  MSE  have 
filed  for.  and  received  approval,  to 
implement  circuit  breaker  systems 
based  upon  the  Working  Group's 
proposal.  The  NASD  has  adopted  a 
policy  statement  calling  for  the  pursuit 
of  other  initiatives  relating  to  the 
authority  of  the  Securities  and  Exchange 
Commission,  the  coordination  and 
unification  of  clearing  and  settlement 
systems,  and  establishment  of  an 


intermarket  telf-regulatory  coordinating 
poHcy  group. 

The  NASD's  Statement  recognizes  the 
need  to  consider  the  Working  Croup's 
proposal  and  acknowledges  the  risks 
imposed  on  any  single  market  remaining 
open  while  all  other  U.S.  markets  have 
halted  trading.  In  that  regard,  the  NASD 
will,  upon  request  from  the  SEC.  halt 
domestic  trading  in  all  securities  quoted 
in  the  NASDAQ  system  and  domestic 
trading  in  equity  and  equity-related 
securities  in  the  over-the-counter 
market ' 

The  PSE  stated  that,  while  it  was 
sensitive  to  the  need  for  interim 
solutions  that  will  help  to  reinstate 
public  confidence,  it  did  not  believe  that 
the  best  solution  had  been  found. 
Accordingly,  the  PSE  decided  not  to  file 
a  rule  that  adopted  circuit  breakers.  The 
PSE  did.  however,  issue  a  policy  which 
stated  that  it  would  cooperate  with  a 
request  from  the  SEC  to  halt  trading  in 
all  equity  and  equity-related  products 
traded  at  the  PSE  in  conjunction  with 
halted  trading  at  other  U.S.  markets.* 

The  Cincinnati  Stock  Exchange  is  in 
agreement  with  the  conclusion  of  the 
PSE  Policy  Statement.  Therefore,  the 
CSE  will  not  file  a  rule  but  will  halt 
trading  in  all  equities  traded  at  the  CSE 
in  conjunction  with  halted  trading  at  all 
other  U.S.  equity  and  equity-related 
markets. 

IL  Seif-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


■  In  approving  the  NASO'c  propotaL  the 
Cotnmnaion  r«<)ue*1ed  thai  the  NASO  iinpleinent  iu 
Policy  Statement  by  imposing  a  tradinf;  halt  ■• 
quickly  at  practicable  whenever  the  NYSE  and 
other  equity  marieta  have  suspended  trading  {i.e.. 
whenever  the  DJIA  declines  250  or  400  points).  See 
Securities  Exchange  Act  Release  Na  28190  (October 
19. 1968).  S3  FK  41S37. 

*  As  it  did  with  the  NASD's  proposal,  in 
approving  the  PSFs  proposed  rule  change,  the 
Coniinission  requested  that  the  PSE  implement  its 
Policy  Statement  by  imposing  a  trading  halt  at 
quickly  as  practicable  whenever  the  NYSE  and 
other  equity  markets  have  suspended  trading.  See 
Securities  Exchange  Act  Release  No.  20360 
(December  IB.  1968). 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  August  31, 1988.  the  NYSE  filed 
proposed  Rule  8CA  with  the  Commission 
regarding  trading  halts  due  to 
extraordinary  market  volatility.  The 
SEC  approved  the  NYSE  filing  on 
October  19, 1968.*  In  response,  the  CSE 
Board  of  Trustees  has  reviewed  the 
"circuit  breaker"  proposal 
recommended  by  the  President's 
Working  Group  on  Financial  Markets  as 
well  as  the  proposals  submitted  by  the 
NYSE,  the  AMEX.  the  MSE.  the  NASD, 
and  the  PSE.  Having  reviewed  these 
proposals,  the  CSE  Board  of  Trustees 
has  adopted  this  Statement  of  Policy. 

CSE  Rule  12.11  gives  the  Chairman  or 
the  President  of  the  Exchange  the  power 
to  suspend  trading  whenever  they 
believe  that  such  suspensions  would  be 
in  the  public  interest.  The  proposed  rule 
change  interprets  Rule  12.11  by  requiring 
the  Exchange,  as  a  matter  of  policy,  to 
halt  trading  in  all  equities  traded  on  the 
CSE  in  conjunction  with  halted  trading 
at  aU  other  U.S.  equity  and  equity- 
related  markets.* 

The  proposed  rule  change  is 
consistent  with  section  e(b)(5)  of  the  Act 
in  that  it  is  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  market  system  and  to 
protect  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  believes  that  the  proposed 
rule  will  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  CSE  neither  solicited  nor  received 
comments  on  the  proposed  rule  change 
from  members,  participants,  or  others. 

in.  Date  of  Effectiveneea  of  the 
Proposed  Rule  Change  and  Timing  for 
Commisskm  Action 

The  Exchange  has  requested 
accelerated  effectiveness  of  this 
proposed  rule  change  pursuant  to 
section  19(b)(2)  of  the  Act  so  that  the 


*  Securities  Exchange  Act  Release  No.  28198.  S3 
FR  41637. 

*  The  Commission  notes  that,  at  a  slated  policy, 
practice,  or  interpretation  of  the  Exchange,  the 
CSE's  Policy  Statement,  as  is  the  NASD  s  and  the 
PSE's  statements,  has  the  same  efTect  as  a  written 
rule. 
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e^ectiveness  of  its  rule  can  be 
coordinated  with  similar  rule  changes 
filed  by  the  other  exchanges.*  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  The  CSE's  proposed 
Policy  Statement  is  virtually  identical  to 
a  proposal  submitted  by  the  NASD  that 
was  reviewed  by  the  Commission  and 
that  was  noticeij  and  approved  on  an 
accelerated  basis  in  Securities  Exchange 
Act  Release  No.  26198  (October  19. 
1988).  53  FR  41637.  In  light  of  the 
absence  of  any  adverse  comments  on 
the  NASD's  filing  and  the  Commission's 
view  of  the  benefits  that  may  accrue 
from  the  adoption  or  coordinated  circuit 
breakers  that  respond  to  stock  market 
volatility  and  that  may  increase  investor 
confidence  in  the  markets,  the 
Commission  believes  a  good  cause 
finding  is  justified. 

The  Commission  finds  that  the 
proposed  Policy  Statement  filed  by  the 
CSE  is  consistent  with  the  requirements 
of  the  Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  section  6  *  and  the 
rules  and  regulations  thereunder.  The 
proposal  will  permit  the  Exchange  to 
coordinate  with  the  other  securities 
SROs  and  futures  exchanges  in 
providing  a  mechanism  to  address 
periods  of  extreme  downward  volatility 
in  the  stock  market. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  7, 1989. 

//  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act^  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

looatfaan  G.  Katx. 
Secretary. 

Dated:  January  la  1968. 
(FR  Doc  8fr-1032  Filed  1-13-69:  8:45  am) 
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(ReL  No.  34-26437;  FHe  No.  SR-OSCC-M-41 

SaH-Ragulatory  Organizationa; 
Govammont  Securities  Clearing 
Corporation,  Notice  of  Proposed  Rule 
Ctuingr,  Comparison  Operation 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  IS 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  December  22. 1988,  GSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by 
GSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  GSCCs  Rules  and  Procedures  as 
per  Exhibit  A. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
place  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


*  Letter  from  David  Colker.  Vice  President, 
Market  Regulation,  and  General  Counsel.  CSE.  to 
Mary  N.  Revell.  Division  of  Market  Regulation. 
Commission,  dated  January  4  1969. 

•  15  U3.C.  78f  (1982). 


'  15  U.S.C  78s(b)(2|  (1962). 
•  17  CFR  20a3O-3(aH12)  (1968). 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  establish  the  binding  effect 
of  comparisons  issued  by  GSCC  to 
Members  for  correctly  compared  trades. 
This  will  enable  Members  to  cease  their 
current  manual  confirmation  process 
which  is  duplicative  of  the  GSCC 
comparison  reports.  In  addition,  the 
proposed  rule  filing  deletes  the 
requirement  that  members  confirm  and 
acknowledge  receipt  of  transactions  on 
contract  fists,  since  such  action  will  not 
be  required  of  Members. 

(b)  The  proposed  role  change  will 
promote  the  prompt  and  accurate 
clearance  of  securities  transactions  for 
which  GSCC  is  responsible  and  is. 
therefore,  consistent  with  the 
requirements  of  the  1934  Act,  as 
amended,  and  the  roles  and  regulations 
thereunder  applicable  to  the  self- 
regulatory  organization. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  mie  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  sohcited  or 
received.  Members  nvill  be  notified  of 
the  role  change  and  comments  will  be 
solicited  by  an  Important  Notice.  GSCC 
will  notify  the  Securities  and  Exchange 
Commission  of  any  written  comments 
received  by  GSCC 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
role  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  role  change 
should  be  approved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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arguments  concerning  the  foregoing. 
Persons  making  written  submiMions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20S49.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  that  are  Hied  with 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Rfth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofTice  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-GSCC-88-4 
and  should  be  submitted  by  February  7. 
1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  January  la  19ea 
Jonathan  G.  Kati, 

Secretary. 

Exhibit  A— Compaiisoa  Operatioa 

Italics  indicate  addition:  [Brackets] 
indicate  deletion. 

Rule  7.  Sec.  1.  A  Member  may  submit 
to  the  Corporation  for  comparison  trade 
data  on  any  transaction  calling  for 
delivery  of  Cleared  Securities  between  it 
and  another  person.  The  Corporation 
will,  in  accordance  with  this  Rule  and 
the  Procedures,  handle  the  comparison 
of  transactions  reflected  in  trade  data  so 
submitted  to  it 

Sec.  2.  Trade  data  submitted  to  the 
Corporation  by  a  Member  pursuant  to 
Section  1  of  this  Rule  shall  be  submitted 
in  the  form  and  manner,  and  in 
accordance  with  the  time  sdiedules, 
prescribed  by,  or  pursuant  to,  the 
Procedures, 

The  name  of  a  Member  printed, 
stamped  or  written  on  any  form, 
document  or  other  item  issued  by  him 
pursuant  to  this  Rule  or  the  Procedures 
shall  be  deemed  to  have  been  adopted 
by  him  as  his  signature  and  shall  be 
valid  and  binding  upon  him  in  all 
respects  as  though  he  had  manually 
affixed  his  signature  to  such  form, 
document  or  other  item. 

Each  Member  shall  promptly  check 
each  document  he  receives  irom  the 


Corporation  pursuant  to  this  Rule  or  the 
Procedures. 

(Each  Member  who  receives  a 
contract  list  pursuant  to  the  Procedures 
shall  not  later  than  the  time  specified  by 
the  Corporation  deliver  to  the 
Corporation  confirmations  confirming 
and  acknowledging  each  transaction 
appearing  on  such  contract  lists.] 

Any  trade  data  submitted  to  the 
Corporation  by  a  Member  pursuant  to 
Section  1  of  this  Rule  which  is  not 
compared  by  the  Corporation,  or  any 
such  item  compared  by  the  Corporation 
which  is  subsequently  deleted  as 
provided  in  the  Procedures  and  not  later 
compared,  shall  be  adjusted  directly 
between  the  parties. 

Sec  3.  Comparisons  generated  by  the 
Corporation  shall  constitute  the  sole 
comparison  for  all  trades  in  Cleared 
Securities  for  which  Members  have 
submitted  data  and  which  the 
Corporation  has  identified  as  compared 
trade*.  Each  comparison  generated  by 
the  Corporation  aa  to  any  such  comctly 
compared  trade  shall  evidence  a  valid, 
binding  and  enforceable  contract 
between  the  Members  in  respect  of  such 
trade.  Any  confirmation,  comparison  or 
other  documentary  evidence  of  any  such 
trade,  other  than  the  comparison 
generated  by  the  Corporation,  shall  not 
affect  the  existence  or  terms  and 
conditions  of  such  a  valid,  binding  and 
enforceable  contract  between  the 
Members  in  respect  of  such  trade. 
|FR  Doc  8»-1037  Filed  1-13-60;  8:45  am] 
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(R«L  Na  34-a64SS;  Fie  Na  SR-OCC-M-4W] 

S«lf-R«gulatory  Organlzatkxw; 
Options  CI— ring  Coi|>Oi«Uu».  Wotic* 
of  Propoood  Rulo  Chango  RaganMng 
Escrow  Doposits  for  Index 
Participations 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s  (b)(1),  notice  is  hereby 
given  that  on  December  19. 1988, 
Option*  Qearing  Corporation  (~OCC") 
filed  with  the  Securities  and  Exchange 
CommissiMi  ("SEC  or  "Commission") 
the  proposed  rule  change  described 
below.  The  proposal  would  permit 
clearing  members  to  deposit  escrow 
receipts  with  OCC  in  lieu  of  margin  on 
short  Index  Participation  ("IP")  > 


■  An  IP  i*  a  prapoMd  new  prodaci  whow  valae  ia 
delermined  by  refer«Dca  lo  Ui«  value  of  an 
underlying  itock  index.  An  IP  is  of  indefinite 
duration  and  entitle*  holder*  to  ca*h  payment* 
equivalent  to  a  proportionate  thare  of  any  regtilar 
caih  dividend*  declared  on  the  component  itock*  of 
the  underlying  index.  OCC  would  icaue.  clear  and 
■eltle  IP*  purauani  lo  rule*  propoaad  bi  Securltie* 
Exchange  Act  Releaae  No*.  0629  (Maidi  28. 18BS). 


positions  carried  for  the  accounts  of 
customers.  The  Commission  is 
publishing  this  notice  to  solicit 
comment. 

I.  Daacriptkm  of  tb*  Propoaal 

Proposed  Rule  1909  governing  IP 
escrow  deposits  is  patterned  on  existing 
Rule  1801  which  governs  index  option 
escrow  receipts.  As  in  the  index  option 
escrow  receipt  program,  a  customer 
wishing  to  utilize  the  IP  escrow  receipt 
program  would  be  required  to  make  an 
escrow  deposit  of  at  least  a  minimum 
aggregate  value  with  a  bank  or  trust 
company  (a  "depository").  Rule  1909(c) 
would  provide  that  the  minimum 
aggregate  value  as  of  the  trade  date  (/.e., 
the  date  on  which  the  IPs  covered  by  the 
deposit  were  written)  would  have  to  be 
at  least  150%  of  the  "initial  position 
value"  (trade  price  per  minimum  trading 
unit  on  the  trade  date  times  the  number 
of  minimum  trading  units  of  IPs  covered 
by  the  deposit).  OCC  states  in  its  filing 
that  the  150%  requirement  is  consistent 
with  the  initial  margin  requirement  for 
short  stock  positions  as  set  forth  in 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System.  OCC 
believes  that  consistency  is  appropriate 
since  IPs  function  economicaUy  as 
surrogates  for  stock;  IPs  are  unleveraged 
as  stocks  are;  and  (because  IPs  are 
based  on  baskets  of  stocks)  IPs  are,  if 
anything,  less  volatile  than  individual 
stocks. 

Rule  1909(b)  would  provide  that  the 
deposited  property  could  consist  of  any 
combination  of  cash,  United  States 
government  securities,  and  common 
stocks.  Consistent  with  OCCs 
requirements  for  margin  in  the  form  of 
government  securities  and  common 
stocks.  Rule  1909(f)  would  provide  that 
government  securities  would  be  valued 
at  the  lesser  of  par  value  or  100%  of 
current  market  value  and  that  common 
stocks  would  be  valued  at  50%  of  their 
market  value  for  all  calculations  under 
Rule  1909.  Rule  1909(e)  would  accord 
OCC  the  authority  to  disregard  the 
escrow  receipt  and  require  margin  if  die 
aggregate  value  of  the  deposited 
property  fell  below  130%  of  the  ctirrent    - 
market  value  of  the  IPs  covered  by  the 
deposit  OCC  believes  that  the  130% 
requirement  is  consistent  with  the 
maintenance  margin  requirement  for 
short  stock  positions  as  set  forth  in  the 
rules  of  the  various  exchanges.  The 
proposed  form  of  IP  escrow  receipt 


S3  FR  lOSeO;  2Sa«7  (|une  29. 1908),  S3  PR  2SM0;  and 
263S8  (December  22. 1988).  53  Fit  52901. 
Additionally,  a  number  of  exchange*  have  propoaed 
rule  changes  lo  list  for  trading  a  variety  of  IP 
product*. 


^- 
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would  require  the  depository  to  notify 
the  customer  and  request  that  the 
deposit  be  supplemented  if  the  value  of 
the  deposit  fell  to  less  than  135%  of  the 
then  current  position  value,  and  to 
notify  OCC  if  the  value  of  the  deposit 
fell  to  less  than  130%  of  the  then  current 
position  value. 

As  with  index  options.  Rule  1909(d) 
and  the  IP  escrow  receipt  would  provide 
that  OCC  may  make  a  demand  on  an  IP 
escrow  deposit  when  an  exercise  notice 
is  assigned  to  the  covered  short  IP 
position.  Paragraphs  (d)  and  (e)  of  Rule 
1909  and  the  IP  escrow  receipt  also 
would  provide  that  OCC  may  make  a 
demand  on  the  IP  escrow  deposit  if  the 
value  of  the  deposited  property  fell 
below  130%  of  the  current  market  value 
of  the  IPs  covered  by  the  deposit,  OCC 
called  for  margin  and  such  margin  was 
not  forthcoming,  and  OCC  suspended 
the  Clearing  Member.  Finally,  Rule 
1909(d)  and  the  IP  escrow  receipt  also 
would  provide  that  OCC  may  make  a 
demand  on  the  IP  escrow  deposit  when 
a  dividend  equivalent  is  owed  in  respect 
of  the  position.  The  need  for  this  last 
right  stems  from  the  fact  that  writers  of 
IPs  are  obligated  to  pay  holders  of  IPs 
dividend  equivalents  once  every 
calendar  quarter. 

n.  OCCs  Rationale  for  the  Proposal 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  Section  17A  of  the 
Act.  OCC  states  in  its  filing  that  the 
proposed  escrow  receipt  program  will 
foster  broader  institutional  participation 
in  the  market  for  IPs,  while  providing 
adequate  safeguards  for  the  protection 
of  OCC  in  the  event  of  a  default  by  a 
customer  or  a  clearing  member. 

m.  Request  for  Comments 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will  by  order  approve  such  proposed 
change  or  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

Interested  persons  can  submit  written 
comments  about  the  proposal  by  filing 
six  copies  of  their  comments  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
filing,  all  subsequent  amendments,  all 
written  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission  and  all  written 


communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
OCCs  principal  office. 

All  comments  should  refer  to  the  file 
number  SR-OCC-8&-09  and  should  be 
submitted  by  February  7, 1989. 

For  the  (Commission,  by  the  Division 
of  Market  Regulation  pursuant  to 
delega  ted4uthori  ty . 

Dated:  lanuary  10. 1989. 
lonathan  G.  Katz, 
Secretary. 
[PR  Doc.  89-1033  Filed  1-13-89:  8:45  am) 
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(ReL  No.  34-26439;  File  No.  SR-SCCP  SS- 
021 

Self-Regulatory  Organization;  Notice 
of  Proposed  Rule  Change  by  tl>e  Stock 
Clearing  Corporation  of  Ptiiladelphia 
Relating  to  Board  Meeting 

'     Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  December  29, 198a  the  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP  ■)  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I.  II,  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SeIf-Regulator>-  Organization's 
Statement  of  tlie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  proposes  as  a 
rule  cl-.ange  to  amend  its  By-Law  Article 
IV.  Section  4  in  order  to  allow  its  Board 
of  Directors  to  convene  its  meetings 
from  time  to  time  outside  the 
Commonwealth  of  Pennsylvania.  The 
text  of  the  proposed  rule  change  is  as 
follows:  Italics  indicates  additions; 
brackets  indicate  deletions. 

By-Law  Article  IV,  Section  4 — Meetings 
of  Directors 

The  meetings  of  the  Board  may  be 
held  at  such  place  within  or  without  the 
Commonwealth  of  Pennsylvania  as  a 
majority  of  the  directors  may  from  time 
to  time  appoint,  or  as  may  be  designated 
in  the  notice  calling  the  meeting. 


II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  statutory  basis  for  the  proposed  rule 
change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements: 

(A)  Self-Regulatory  Organization's 
Statement  of  Purpose  of  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

The  proposed  rule  change  is  being 
submitted  to  allow  the  Board  of 
Directors  of  SCCP  to  schedule  meetings 
outside  the  Commonwealth  of 
Pennsylvania.  From  time  to  time  the 
PHLX  Board  of  Governors  convenes  its 
Board  conference  outside  the 
Commonwealth  of  Pennsylvania  with 
the  respective  Boards  of  its  subsidiaries 
meeting  at  the  similar  location.  In  order 
to  facilitate  such  meetings  in  the  future 
the  proposed  by-law  amendment  is 
being  filed. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  by-law  amendment  will 
impose  any  burden  on  competition. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  tu 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  die 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW^ 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  t>etween  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
SCCP.  All  submissions  should  refer  to 
SR-SCCP~8»-02  and  should  be 
submitted  by  February  7, 1980. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

loMthan  G.  Katx, 
Secretary. 

Dated:  January  10, 1980. 
|FR  Doc  89-1034  Filed  1-19-69;  S:45  am] 
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(ReL  Na  34-2643t;  n«  Na  8R-miLA0CP 
M-021 

Se<f-n«guiatory  Organizatton;  Notice 
of  Proposed  Rule  Ctiange  By  ttie  Stock 
Clearing  Corporation  of  PhiwMpMa 
Relating  to  Board  Meetinga 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78«(b](l).  notice  is  hereby  given 
that  on  December  29, 1968,  the 
Philadelphia  [)epository  Trust  Company 
("PHILADEP")  filed  with  the  SecuriUes 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Otganixatkn's 
SUtflOMnt  of  the  Tefma  of  Subetanot  of 
the  Ptopoeed  Rule  Change 

The  Philadelphia  Depository  Trust 
Company  ( "PHILADEP")  proposes  as  a 
rule  change  to  amend  its  By-Law  Article 
IV.  Section  4  in  order  to  allow  its  Board 
of  Directors  to  convene  its  meetings 
from  time  to  time  outside  the 
Conmionwealth  of  Pennsylvania.  The 
text  of  the  proposed  rule  change  is  as 
follows:  Italics  indicates  additions; 
brackets  indicate  deletions. 


By-Law  Article  IV.  Section  4-^4eetings 
of  Directors 

The  meetings  of  the  Board  may  be 
held  at  such  place  within  or  without  the 
Commonwealth  of  Pennsylvania  as  a 
majority  of  the  directors  may  from  time 
to  time  appoint  or  as  may  be  designated 
in  the  notice  calling  the  meeting. 

n.  Salf-Ragulatory  Organiiatioa's 
Statement  ReganUng  the  Propoead  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  statutory  basis  for  the  proposed  rule 
change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements: 

(A)  Self-Regulatory  Organization  'a 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

The  proposed  rule  change  is  being 
submitted  to  allow  the  Board  of 
Directors  of  PHILADEP  to  schedule 
meetings  outside  the  Commonwealth  of 
Pennsylvania.  From  time  to  time  the 
PHLX  Board  of  Governors  convenes  its 
Board  conference  outside  the 
Commonwealth  of  Pennsylvania  with 
the  respective  Boards  of  its  subsidiaries 
meeting  at  the  similar  location.  In  order 
to  facilitate  such  meetings  in  the  future 
the  proposed  by-law  amendment  is 
being  filed. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PHILADEP  does  not  believe  that  the 
proposed  by-law  amendment  will 
impose  any  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received. 


m.  Data  of  Effectiveoasa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Ccnnmission 
%vill: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

IV.  SoUdUikn  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  «vritten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that       \ 
may  be  withheld  from  the  public  in  -   \ 

accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
PHILADEP.  All  submissions  should  refer 
to  SR-PHILADEP-88-02  and  should  be 
submitted  by  February  7. 1969. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

loaatfaan  G.  Kats, 

Secretary. 

Dated:  January  la  1960. 
(FR  Doc  89-1035  Filed  1-13-89;  8:45  am] 
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teen  Aree  #2327] 


Missouri  (and  Contiguous  Countlea  in 
the  State  of  Arfcansas);  Declaration  of 
Diaaster  Loan  Area 

Barry  County,  in  the  State  of  Missouri, 
constitutes  a  disaster  area  as  a  result  of 
damages  bom  tornadoes  which  occurred 
on  November  15, 1968.  Apphcations  for 
loaiM  for  physical  damage  may  be  filed 
until  the  close  of  business  on  March  6, 
1989,  and  for  economic  injury  until  the 
close  of  business  on  October  4, 1989,  at 
the  address  listed  below:  Disaster  Area 
3  Office,  Small  Business  Administration. 
2306  Oak  Lane.  Suite  lia  Grand  Prairie. 
Texas  75051. 

Or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injiuy  from  small  businesses  located  in 
the  contiguous  counties  of  Lawrence. 
McDonald,  Newton,  and  Stone,  in  the 
State  of  Missouri,  and  Benton  and 
Carroll  Counties,  in  the  State  of 


Aiicansas.  may  be  filed  until  the 
specified  date  at  the  above  location. 
The  interest  rates  are: 


Pvnm 

•*>ere...„ 

SOOO 

HofTwowners    MlhoiM   CMdH   aweilfltils 
ste^wtwra __ _„„. 

4.000 

Buiinewoi  wtih  owSI  avaUble  eise- 

WtMPS 

SjOOO 

BustnessAs  and  norvprofll  muMiiiiiniiiis 

iMlhoul  credH  availabie  etsewttere 

44)00 

Businesses  SMd  no«vpro«  wgawtoaiuns 

(EIOL)  without  credH  availatile  eiss- 

\«*>ere „ 

4.000 

Others    (inchjdmg    nofvpreiit   orgMtas- 

tions)  with  crs(«  MsAabte  stoMtMM 

S12S 

The  number  assigned  to  this  disaster 
for  physical  damage  is  232712  and  for 
economic  injury  the  numbers  are  668800 
for  the  State  of  Missoori  and  66S900  for 
the  State  of  Arkansas. 

(Catalog  of  Federal  Domestic  Assistance 
Progran  Nos.  S90Q2  sod  S0OO8). 
Date:  January  4. 1989. 

James  Abdnor. 
Administrator. 
[FR  Doc  8B-1Q2S  Filed  1-13-88:  ft45  am] 


lUcenae  He.  05/06-0028] 

Banc  One  Capital  Corpu;  Ucanae 
Surrender 

Notice  is  hereby  given  that  Banc  One 
Capital  Corporation,  100  East  Broad 
Street,  Columbus,  Ohio  43215,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  sectioa  301(c]  of  the  Small 
Business  Investment  Act  of  1968,  as 
amended  (the  Act).  Banc  One  was 
licensed  by  the  Small  Business 
Administration  on  January  17, 196Z. 

Under  the  authority  vested  by  the  Act 
and  ptvsuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
December  30, 1988,  and  accordingly,  ail 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SiUni.  Small  Business 
Investment  Coiapaxiies). 
Dated:  Jaouary  0. 1989. 

Robert  G.  LiiiebeiTy. 

Deputy  Associate  Administrator  for 

Investment 

|FR  Doc.  89-1028  Filed  1-13-89:  &45  am] 
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lUcense  No.  02/02/5274] 

Pioneer  Capital  Corp.;  Surrender  of 
License 

Notice  is  hereby  given  that  Pioneer 
Capital  Corporation,  111  East  55th 
Street,  New  York.  New  York  10022  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Pioneer  Capital  Corporation  was 
licensed  by  the  Small  Business 
Administration  on  September  2, 1969. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  December  20, 1988,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Prograaa  No.  56.011.  Small  Business 
Investment  Companies). 
Robert  G.  Lineberry, 
Deptity  Associate  Administrator  for 
Investment 
Dated:  January  9. 1989. 

[FR  Doc  80-1027  raed  1-13-88C  8:45  mbJ 
BHISW  OOOC  SSM-M-ai 


National  Advisory  Council  Executive 
Committee  Meeting 

The  U.S.  Small  Business 
Administration,  Office  of  Advisory 
Councils,  located  in  the  geographical 
area  of  Washington.  DC,  will  hold  a 
National  Advisory  Council  Executive 
Committee  meeting,  on  Thursday  and 
Friday,  February  2  and  3. 1988  firom  8:30 
a.m.  on  Tharsday  and  adjourn  by  11:30 
a.m.  on  Friday,  in  the  AdnuQistrator's 
Conference  Room,  at  1441  L  Street.  NW., 
10th  Floor,  Washington,  DC  20416,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  fiulher  information.  «vrite  or  call 
Jean  M.  Nowalu  Director.  Office  of 
Advisory  Councils,  U.S.  Small  Business 
Administration,  1441  L  Street,  NW., 
Room  503-E,  Washingtm,  DC  20416, 
202/653-674& 
Jeannette  M.  Pauli. 

Acting  Director,  Ofpce  (^ Advisory  Councils. 
January  10, 1983. 
[FR  Doc.  89-1024  Piled  1-1^-68;  8:45  am] 

BHJJNGCOOE  S02S-0t-«l 

Region  tX  Advleory  Cound  Meettng; 
Put>lic  Meeting 

The  US.  Small  Business 


Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Honolulu,  will  hold  a  public  meeting 
at  9:30  a.m.  on  Thursday.  February  9, 
1989  at  the  Prince  Kuhio  Federal 
Building.  300  Ala  Moana  Boulevard, 
Conference  Room  5309,  Honoiuhi. 
Hawaii  96850,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Charies  T.  C  Uim.  District  Director.  U.S. 
Small  Business  Administration.  300  Ala 
Moana  Boulevani  Room  2213,  Honolulu. 
Hawaii  9685a  806/541-2SBa 
Jeannettc  M.  PaaH, 

Acting  Director  Office  of  Advisory  Couita'h. 
January  0. 1989. 
(FR  Doc  89-1019  Filed  1-13-89:  •:45  am] 


Region  V  Advleory  CouncN  Meeting, 
Put)lic  Meeting 

The  U.S.  Small  Business 
Administration,  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Chicago,  will  hold  a  public  meeting  at 
9:30  a.m.  on  Friday,  February  24, 1989  at 
the  O'Hare  Itaza  Hotel  Chicago, 
Illinois,  to  discuss  sndi  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Roy  A.  Olson.  Assistant  Regional 
Administrator  for  Public  Affairs  and 
Communications.  U.S.  Small  Business 
Administration,  230  South  Dearborn 
Street  Room  510.  Chicago.  Illinois 
60604-1593.  312/353-0359. 
Jeannette  M.  PauU, 

Acting  Director.  Office  of  Advisory  Councils. 
January  S,  1989. 

[FR  Doc.  89-1020  Filed  1-13-88:  8:45  am) 
BRJJMGCOOE  mas-9\-m 


Region  V  Advtsory  Counci  Meeting; 
Public  Meeting 

The  VS.  Small  Business 
Administration.  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Columbus,  will  hold  a  public  meeting 
at  9:30  ajn.  on  Friday.  February  17. 1989 
at  the  U.S.  Federal  Courthouse.  85 
Marconia  Boulevard.  Conference  Room 
446  (Fourth  Floor).  Columbus,  Ohio, 
43215,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  furtiier  information,  wnle  or  call 
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Frank  D.  Ray.  District  Director,  U.S. 

Small  Business  Administration.  85 

Marconi  Boulevard.  Fifth  Floor,  Room 

512.  Columbus,  Ohio  43215.  614/468- 

7310. 

MuMtto  M.  Prali. 

Acting  Dinctor.  Office  of  Advisory  Councils. 

January  la  1969. 

(FR  Doc.  89-1021  Filed  1-13-88: 8:45  am] 
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Region  VI  Advisory  Council  Meeting; 

The  US.  Small  Business 
Administratioa.  Region  VI  Advisory 
Council,  located  In  the  geographical  area 
of  New  Orleans,  will  hold  a  public 
meeting  at  9:00  a.m.  on  Thursday, 
February  9. 1989  at  the  Small  Business 
Administration  O^ce.  1661  Canal 
Street.  Suite  2000,  New  Orleans, 
Louisiana  70112-2890,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Abby  H.  Carter,  District  Director,  U.S. 
Small  Business  Administration.  1661 
Canal  Street  Suite  2000.  New  Orleans. 
Louisiana  70112-2800,  504/580-2744. 
leaniMtte  M.  Pauli. 

Acting  Director.  Office  of  Advisory  Councils. 
January  10, 188B. 

|FR  Doc  89-1022  Piled  1-13-89:  8:45  am) 
■■JJMQ  coot  Mts-at-M 

Region  VI  Advieory  Council  Meeting; 
rUDnc  neenng 

The  U.S.  Small  Business 
Administration,  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Lubbock,  wrill  hold  a  public  meeting  at 
10:00  a.m.  to  12.-00  noon  on  Tuesday. 
February  14. 1989  at  the  Brazos  Room  at 
Lubbock  Ptaza  Hotel  and  Convention 
Center.  3201  South  Loop  288.  Lubbock. 
Texas,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Walter  Fronstin.  District  Director.  U.S. 
Small  Business  Administration.  1611 
10th  Street  Suite  200.  Lubbock.  Texas 
79401.  806/738-7462. 
jMooatte  M.  PauU. 

Acting  Director.  Office  of  Advisory  Councils. 
January  10. 1989. 
|FR  Doc  89-1023  Filed  1-13-89:  8:45  am) 
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DEPARTMENT  OF  STATE 

(PuMc  Notics  10901 

Sovlet-Eaetem  European  Studies 
Program 

On  December  21. 1988.  the  U.S. 
Department  of  State  approved  the 
recommendations  of  the  Soviet-Eastern 
European  Studies  Advisory  Committee 
for  the  following  FY  1989  awards. 

1.  American  Council  of  Teachers  of 
Russian 

Grant  $95,000. 

Purpose:  To  provide  fellowships  for 
advanced  Russian  language  study  in 
Moscow. 

Contact  Dr.  Dan  E  Davidson. 
Director,  USSR  Programs  Group, 
American  Council  of  Teachers  of 
Russian.  Fifth  Floor,  1619  Massachusetts 
Avenue  NW.,  Washington,  DC  20036, 
(202)  328-2287. 

2.  Council  on  International  Educational 
Exchange 

Grant  $25,000. 

Purpose:  To  provide  fellowships  for 
advanced  Russian  language  study  at 
Leningrad  State  University. 

Contact  Dr.  Damon  B.  Smith.  Deputy 
Executive  Director,  Cooperative  Russian 
Language  Program.  Council  on 
International  Educational  Exchange,  205 
East  42nd  Street  New  Yoriu  NY  10017, 
(212)  661-1414. 

S.  Hoover  Institution  at  Stanford 
University 

Grant  $200,000. 

Purpose:  To  provide  postdoctoral 
fellowships  and  summer  research  grants 
for  support  of  individual  research 
projects  at  Hoover  on  the  USSR  and 
Eastern  Europe. 

Contact  Dr.  Richard  F.  Staar, 
Coordinator.  International  Studies 
Program.  Hoover  Institution  on  War. 
Revolution  and  Peace  at  Stanford 
University,  Stanford.  CA  94305.  (415) 
723-1348. 

4.  University  of  Illinois 

Grant  $140,000. 

Purpose:  To  provide  partial  funding 
for  the  University's  Slavic  Reference 
Service  and  Summer  Research 
Laboratory  on  Russia  and  Eastern 
Europe. 

Contact  Ms.  Diane  Merridith. 
Program  Administrator,  Russian  and 
East  European  Center,  University  of 
Illinois  at  Urbana-Champaign.  1206  W. 
California  Avenue.  Urbana,  IL  61801, 
(217)  333-1244  or  327a 


5.  International  Research  and  Exchange 
Board 

Grant  $795,000. 

Purpose:  To  support  a  variety  of 
activities  facilitating  access  for 
American  scholars  to  pursue  research  in 
the  USSR  and  countries  of  Eastern 
Europe. 

Contact  Ms.  Barbara  Sassone.         - 
International  Research  and  Exchanges 
Board.  126  Alexander  Street,  Princeton. 
N)  08540-7102.  (609)  683-9500. 

6.  The  |oinl  Committee  on  Eastern 
Europe 

Grant  $440,00a 

Purpose:  To  provide  fellowships  for 
advanced  graduate  training,  advanced 
research,  and  language  training  in  the 
East  European  field. 

Contact  Dr.  Jason  Parker.  Executive 
Associate.  Joint  Committee  on  Eastern 
Europe.  American  Council  of  Learned 
Societies,  228  East  45th  Street  New 
York.  NY  10017,  (212)  697-1505. 

7.  The  Joint  Committee  on  Soviet  Studies 

Grant-  $765,000. 

Purpose:  To  support  a  national 
fellowship  program  for  advanced 
graduate  training,  dissertation  writing, 
and  postdoctoral  support  for  junior 
scholars:  provide  institutional  awards 
for  new  teaching  positions;  and 
institutional  grants  for  training  in  the 
languages  of  the  USSR. 

Contact  Ms.  Kathryn  Becker,  Joint 
Committee  on  Soviet  Studies.  Social 
Science  Research  Council,  605  Third 
Avenue.  New  York.  NY  10158.  (212)  661- 
0280. 

B.  The  National  Academy  of  Sciences 

Grant-  $65,000. 

Purpose:  To  provide  partial  support 
for  a  program  of  field  research  and 
bilateral  workshops  on  science  and 
technology  policy  in  Eastern  Europe. 

Contact-  Dr.  Glerm  Schweitzer, 
Director,  Soviet  ft  East  European 
Affairs,  O^ice  of  International  Affairs, 
National  Academy  of  Sciences,  2101 
Constitution  Avenue  NW.,  Washington. 
DC  20416.  (202)  334-2644. 

9.  The  National  Council  for  Soviet  and 
East  European  Research 

Grant-  $1,285,000. 

Purpose:  To  conduct  a  national 
research  program  which  awards 
contracts  to  American  institutions  of 
higher  education  or  not-for-profit 
corporations  in  support  of  postdoctoral 
research  projects. 

Contact:  Mr.  Vladimir  L  Toumanoff. 
Executive  Director,  The  National 
Council  for  Soviet  and  East  European 
Research.  1755  Massachusetts  Avenue 


^SErst. 


NW.,  Suite  304.  Washington.  DC  20036. 
(202)  387-0166. 

10.  The  Woodrow  Wilson  Center 
Grant-  S750JOOO. 
Purpose:  To  support  the  research 

fellowships  and  meetings  programs  of 
the  Kennan  Institute  for  Advanced 
Russian  Studies  ($475,000)  and  the  East 
European  Program  ($275,000). 

Contact 
Dr.  Blair  Ruble,  Secretary  Keiuian 

Institute  for  Advanced  Russian 

Studies, 
or 
Dr.  John  Lampe,  Secretary.  East 

European  Prc^ram,  Tlie  European 

Institute. 
The  Wilson  Center.  370  L'Enfant 

Promenade,  Suite  704.  Washington, 

DC  20024-2518.  (202)  287-3000. 

Dale,  January  6. 19ea 
E.  Raymond  PUtig, 

Executive  Director,  Soviet  and  Eastern 
European  Studies  Program. 
[FR  Doc  89-1047  Filed  1-13-89;  8:45  «in| 
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DEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environntental  Impact  Statement 
Dallas/Fort  Wortti  bUematianal 
Airport;  Oaiae/Fort  Wortii.  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTtON:  Notice  of  intent. 
summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for 
proposed  facility  improvements  at 
Dallas/Fort  Worth  International  Airport 

FOa  FUaTHCR  arOWMATIOH  OONTACr. 

Mo  Keane,  Airport  Environmental 
Specialist,  ASW-612B,  Federal  Aviation 
Administration,  Southwest  Regional 
Office,  Fort  Worth,  Texas  76193-0612. 
Telephone:  (817)  624-5606. 
SUPPLEMENTARY  INFORMATION:  The 
FAA.  in  cooperation  with  the  Dallas/ 
Fort  Worth  International  Airport  Board, 
will  prepare  an  EIS  for  airfield 
improvements  at  the  Dallas/Fort  Worth 
International  Airport. 

The  Dallas/Fort  Worth  International 
Airport  proposes  to  construct  an  8.500- 
foot  runway  tentatively  identified  as 
RW  16-34  East.  The  runway  is  required 
to  increase  hourly  capacity  and  alleviate 
aircraft  delay.  Need  for  this  project  is 
identified  by  the  DFW  Metroplex  Air 
Traffic  System  Plan. 

The  runway  project  will  be 
accomplished  through  a  two-phased 


action.  Phase  1  proposes  a  6.000-foot  x 
150-foot  runway  capable  of 
accommodating  commuter  and  general 
aviation  traffic  This  portion  of  the 
project  is  scheduled  to  be  on-line  in 
1992.  Phase  2  will  extend  the  runway  to 
overall  dimensions  of  8.500-foot  x  150- 
foot.  The  runway  will  support  air  carrier 
traffic  flying  routes  of  2.000  nautical 
miles  or  less.  Implementation  of  the 
second  phase  will  occur  near  the  year 
2000  or  as  required  by  aviation  demand. 

The  FAA  intends  to  consult  and 
coordinate  with  Federal  State,  and  local 
agencies  which  have  jurisdiction  by  law 
or  have  specific  expertise  with  respect 
to  any  environmental  impacts 
associated  with  the  proposed  project  To 
solicit  input  three  scoping  meetings  are 
being  scheduled.  The  fust  will  be  held 
for  public  agencies  on  February  21, 1989, 
at  the  Dallas/Fort  Worth  International 
Airport  Administration  Building,  Board 
Room,  beginning  at  2:00  p.m.  The  second 
meeting  will  be  held  for  interested 
members  of  the  public  on  February  21. 
1980.  in  the  Coppell  City  Hall.  CoRiell, 
Texas,  from  7:30  p  jn.  to  8:30  p.m.  The 
third  meeting  will  be  held  for  interested 
members  of  the  pubUc  on  February  22. 
1989,  in  the  Irving  City  HaU.  Irving. 
Texas,  from  7:30  p.m.  to  9:30  p.m. 
Interested  persons  or  agencies  are 
invited  to  attend  the  appropriate  aoi^Hng 
meeting  to  identify  those  issues  which 
may  have  significant  environmental 
impacts. 

Issued  on:  Januaiy  4. 1989. 
Gene  L.  FauUmar, 

Manager.  Airports  Planning  Broach. 
(FR  Doc  89-933  Filed  1-1^-89;  8:45  amj 


FHglit  Service  Station  at  Trinidad,  CO; 
Closing 

Notice  is  hereby  given  that  on  or 
about  February  9, 1989,  the  flight  service 
station  at  Trinidad,  Colorado,  will  be 
closed.  Services  to  the  aviation  pubhc 
formerly  provided  by  this  facility  will  be 
provided  by  the  automated  flight  service 
station  in  Denver,  Colorado.  This 
information  will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  issued.  (Sec.  313(a),  72  Stat.  752;  49 
U.S.C.  1354.) 

Frederick  M.  Isaac, 

Regional  Administrator.  Northwest  Mountain 
Region. 

Issued  in  Seattle.  Washington,  on  January 
3,1989. 

[FR  Doc.  89-934  Filed  1-13-89:  8:45  am] 
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Federal  Railroad  Administration 

(Docket  No.  RSPC-e4-1.  Notice  31 

Rail  Passenger  Equipment;  Reiesuanee 
of  Guidelines  for  Selecting  Materials 
To  Improve  Their  Fire  Safety 
v^naraciensDCS 

agency:  Federal  Railroad 
Administration  (FHA).  Department  of 
Tran^wrtation  (DOT). 

ACTION:  Reissuance  of  guidelines. 


n  FRA  is  updating  its  guideHnes 
containing  performance  criteria  for  the 
flammability  and  smoke  emisston 
characteristics  of  materials  to  i>e  used  in 
the  construction  of  new  or  rebuilt  rail 
passenger  cars.  The  new  guidelines 
contain  an  updated  table  of 
recommended  testing  methods  for 
determining  whether  materials  meet  the 
performance  criteria.  FRA's  guideUnes 
are  similar  to  recommendations  issued 
by  the  Url>an  Mass  Transportation 
Administration  (UMTA)  for  the  rapid 
transit  industry. 


FOR  FURTNBI  etTORMATWN  CONTACT 
Philip  Olekszyk,  D^wty  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  Washington. 
DC  20590,  Telephone  202-366-0807. 

SUPPLEMENTARY  amMMATION:  Section 

702  of  the  Rail  Safety  and  Service 
Improvement  Act  of  1982  (Pub.  L  97- 
468),  enacted  on  January  14. 1983, 
required  the  issuance  of  any  necessary 
rules  relating  to  rail  passenger 
equipment  and  a  report  to  Congress.  In 
its  1984  report  to  Con^^ss.  FRA 
concluded  that  rail  passenger  service 
has  compiled  an  excellent  safety  record, 
one  that  can  be  attributed  to  the  rail 
industry's  operational  and  safety 
practices  as  well  as  the  effect  of  FRA's 
extensive  safety  regulations. 

To  enhance  that  record.  FRA  has 
undertaken  five  safety  initiatives:  (1)  A 
final  rule  extending  its  Federal  Track 
Safety  Standards  (49  CFR  Part  213)  to 
include  all  track  used  exclusively  for 
commuter  service;  (2)  a  final  rule 
amending  Railroad  Power  Brakes 
Regulations  (49  CFR  Part  232)  to 
preserve  the  inspection  and  testing 
requirements  for  passenger  car  brake 
equipment;  (3)  a  safety  inquiry  to  assess 
the  potential  impact  of  technological 
changes  in  rail  passenger  equipment:  (4) 
a  joint  FRA-industry  examination  of 
emergency  procedures:  and  (5)  these 
guidelines.  The  public  notices 
concerning  the  first  three  actions 
appeared  in  the  Federal  Register  on 
January  17. 1984  (49  FR  1987). 

FRA  initially  published  these 
guidelines  in  the  Federal  Register  on 
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Aitgust  2a  1984  (49  FR  33076).  The 
guidelines  were  republished  on 
November  7. 1984.  (49  FR  44582)  to 
include  a  table  omitted  from  the  initial 
pubhcdtion. 

Background 

The  background  for  the  development 
and  initial  issuance  of  these  guidelines 
is  provided  in  the  previous  Federal 
Register  notices  concerning  this  matter. 
FRA  is  reissuing  these  guidelines  to 
provide  an  updated  table  of 
recommended  testing  methods  for 
determining  whether  materials  meet  the 
performance  criteria.  This  additional 
information  was  obtained  from  a  more 
exhaustive  review  of  available  fire 
standards,  both  in  the  U.S.A.  and  in 
Europe.  The  updated  table  details 
functions  for  materials  formerly  under 
the  miscellaneous  category  and  provides 
an  additional  performance  criteria  for 
floor  covering  and  elastomers. 

Recommended  Fire  Safety  Practices  for 
Raii  Passenger  Car  Materials  Selection 

Application 

This  document  provides  fire  safety 
practices  of  testing  the  flammability  and 
smoke  emission  characteristics  of 
materials  used  in  the  construction  of 
commuter  and  intercity  passenger 
vehicles. 

Referenced  Fire  Standards 

The  source  of  test  procedures  listed  in 
Table  1  are  as  follows: 

1.  Leaching  Resistance  of  Cloth.  FED- 
STD191A-Textile  Test  Method  5830. 

Available  from:  General  Services 
Administration  Specifications  Division, 
Building  197  Washington  Navy  Yard. 
Washington.  D.C  20407. 

2.  Federal  Aviation  Administration 
Vertical  Bum  Test  FAR-25.853. 

3.  American  Society  for  Testing 
Materials  (ASTM): 

(a)  Specification  for  Gaskets.  ASTM 
C-542. 


(b)  Surface  Flammability  of  Flexible 
Cellular  Materials  Using  a  Radiant  Heat 
Energy  Source.  ASTM  D-3675. 

(c)  Fire  Tests  of  Building  Construction 
and  Materials,  ASTM  E-119. 

(d)  Surface  Flammability  of  Materials 
Using  a  Radiant  Heat  Energy  Source. 
ASTM  E-162. 

(e)  Bonded  and  Laminated  Apparel 
Fabrics,  ASTM  D-2724. 

(f)  Critical  Radiant  Flux  of  Floor 
Covering  Systems  Using  a  Radiant  Heat 
Energy  Source.  ASTM  E-648. 

(g)  Specific  Optical  Density  of  Smoke 
Generated  by  Solid  Materials.  ASTM  E- 
662. 

Available  from:  American  Society  for 
Testing  and  Materials.  1916  Race  Street. 
Philadelphia.  Pennsylvania  19103. 

In  all  instances,  the  most  recent  issue 
of  the  document  or  the  revision  in  effect 
at  the  time  of  request  should  be 
employed  in  the  evaluation  of  the 
materials  specified  herein. 

Definition  of  Terms 

1.  Critical  Radian  Flux  (CRF),  as 
defined  in  ASTM  E-648  is  a  measure  of 
the  behavior  of  horizontally-mounted 
floor  covering  systems  exposed  to  a 
flaming  ignition  source  in  a  graded 
radiant  heat  energy  environment  in  a 
test  chamber. 

2.  Flame  spread  index  (U)  as  defined 
in  ASTM  E-162  is  a  factor  derived  from 
the  rate  of  progress  of  the  flame  front 
(F.)  and  the  rate  of  heat  liberation  by  the 
material  under  test  (Q).  such  that  Is=F( 
XQ. 

3.  Specific  optical  density  (D,)  as 
deflned  in  ASTM  E-662  is  the  optical 
density  measured  over  unit  path  length 
within  a  chamber  of  unit  volume, 
produced  from  a  specimen  of  unit 
surface  area,  that  is  irradiated  by  a  heat 
flux  of  2.5  watts/cm*  for  a  specified 
period  of  time. 

4.  Surface  flammability  denotes  the 
rate  at  which  flames  will  travel  along 
surfaces. 


5.  Flaming  running  denotes  continuous 
flaming  material  leaving  the  site  of 
material  burning  or  material  installation. 

6.  Flaming  dripping  denotes  periodic 
dripping  of  flaming  material  from  the 
site  of  material  burning  or  material 
installation. 

Recommended  Test  Procedures  and 
Performance  Criteria 

(a)  The  materials  used  in  commuter 
and  intercity  passenger  vehicles  should 
be  tested  according  to  the  procedures 
and  performance  criteria  set  forth  in 
Table  1. 

(b)  The  owners  and  operators  should 
require  certification  that  combustible 
materials  to  be  used  in  the  construction 
of  vehicles  have  been  tested  by  a 
recognized  independent  testing 
laboratory,  and  that  the  results  are 
within  the  recommended  limits. 

(c)  Although,  at  present,  there  are  no 
Fire  Safety  Practices  for  electrical 
insulation  materials,  information 
pertinent  to  the  selection  and 
specification  of  an  electrical  insulation 
for  use  in  the  rail  transit  environment  is 
contained  in  the  following  UMTA 
reports: 

1.  Electrical  Insulation  Fire 
Characteristics,  Volume  I,  Flammability 
Tests,  December  1978.  UMTA-MA-06- 
0025-79-1.  PB294  840/4GA. 

2.  Electrical  Insulation  Fire 
Characteristics,  Volume  II,  Toxicity, 
December  1978.  UMTA-06-0025-79-2. 
PB294  841/2GA. 

3.  Combustibility  of  Electrical  Wire 
and  Cable  for  Rail  Rapid  Transit 
Systems.  Volume  L  Flanunability,  May 
1983.  UMTA-MA-06-0025-83-6.  PB83- 
233742. 

4.  Combustibility  of  Electrical  Wire 
and  Cable  for  Rail  Transit  Systems, 
Volume  II,  Toxicity,  May  1983.  UMTA- 
MA-06-0025-83-7.  PB83-233759. 

Available  from:  The  National 
Technical  Information  Service. 
Springfield.  Virginia  22161. 
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TABLE  1.-RECOMMEN0ATIONS  FOR  TESTING  THE  FLAMMABILITIY  AND  SMOKE  EMISSIONS 
CHARACTERISTICS  FOR  COMMUTER  AND  INTERCITY  RAIL  VEHICLE  MATERIALS 


Category 

Function  of 
Material 

Test 
Procedure 

Performance  Criteria 

Passenger  seats, 

sleeping  and  dining 

car  coniponents 

Cushions. 
Mattresses'  ^^  '* 

ASTM  D-3675 

ls<25 

ASTM  E-662 

D,  (1  5)<100;  Ds(40)<175 

Seat  and/or 
Mattress  Frame 

ASTM  E-162 

ls<35 

ASTM  E-662 

Djd  5)  <100:  Ds(4  0)<200 

Seat  and  Toilet 
Shroud,  Food  Trays 

ASTM  E-162 

ls<35 

ASTM  E-662 

DJ1  5)<100;  Ds{4  0)<200 

Seat  Upholstery, 
Mattress  Ticking  and 
Covers.  Curtains  '  ^^  ^ 

FAR  25  853 
(Vertical) 

Flame  time  <  iO  sec.; 
Burn  length  <  6  inch 

ASTM  E-662 

Ds  (4.0)  <  250  coated 
Dj  (4  0)  <  lOO  uncoated 

Panels 

wall '  '  '" 

ASTM  E-162 

l,<35 

ASTM  E-662 

D,  (1  5)<100:  Ds(4  0)<200 

Ceiling '^'^ 

ASTM  E-162 

ls<35 

ASTM  E-662 

Ds(15)<  100:  Ds(4  0)<200 

Partition. 

Tables  and  Shelves  '  ^ 

ASTM  E-162 

's<35 

ASTM  E-662 

Dj1.5)<100:Ds(4  0)<200 

Windscreen  '  "" 

ASTM  E-162 

ls<35 

ASTM  E-662 

D,(15)<100:Ds(4.0)<200 

HVAC  Ducting  '  '' 

ASTM  E-162 

ls<35 

ASTM  E-662 

D,  (4  0)  <  100 

Window*  ^ 

ASTM  E-162 

Is  <  100 

ASTM  E-662 

Ds  (1  5)  <  100:  Dj  (4  0)  <  200 

Light  Dittuser '' 

ASTM  E-162 

1,  <100 

ASTM  E-662 

Ds(15;<100:D3(4.0)<200 

Flooring 

Structural  «• 

ASTM  E-119 

Pass 

Covering 

ASTM  E-648 

CRF  ^().5w/cm2 

ASTM  E-662 

D,  (1  5  <  100:  Ds  (4.0)  <  200 

Insulation 

Thermal '  '  *' 

ASTM  E-162 

ls<25 

ASTM  E-662 

D5  (4  0)  <  100 

Accoustic 

ASTM  E-162 

l,<25 

ASTM  E-662 

D^(A.O)  <100 

Elastomers 

Window  Gaskets. 
Door  Nosing. 
Diaphragms.  Roof  Mat  ' 

ASTM  C-542 

Pass 

ASTM  E-662 

D3(15)<100; 
D,  (4  0)  <  200 

Exterior  Plastic 
Components 

End  Cap 
Roof  Housings 

ASTM  E-162 

1,  <  35 

ASTM  E-662 

D,  (l5)<l00:Ds(4  0)<200 

Component 
Box  Covers 

Interior. 
Exterior  Bo*es 

ASTM  E-162 

's<35 

ASTM  E-662 

D,(15)<100:  D,  (4.0)  <  200 

•  Re'e's  to  Noies  or  Tao»o  ' 
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Notes 

1.  Materials  tested  for  surface 
flammability  should  not  exhibit  any 
flaming  running  or  flaming  dripping. 

2.  The  surface  flammability  and 
smoke  emission  characteristics  should 
be  demonstrated  to  be  permanent  by 
washing,  if  appropriate,  according  to 
FED-STD-191A  Textile  Test  Method 
5830. 

3.  The  surface  flammability  and 
smoke  emission  characteristics  should 
be  demonstrated  to  be  permanent  by 
dry-cleaning,  if  appropriate,  according  to 
ASTM  D-2724.  Materials  that  cannot  be 
washed  or  dry  cleaned  should  be  so 
labeled  and  should  meet  the  applicable 
performance  criteria  after  being  cleaned 
as  recommended  by  the  manufacurer. 

4.  For  double  window  glazing,  only  the 
interior  glazing  should  meet  the 
materials  requirements  specified  herein, 
the  exterior  need  not  meet  those 
requirements. 

5.  ASTM  E-662  maximum  test  limits 
for  smoke  emission  (specific  optical 
density]  should  be  measured  in  either 
the  flaming  and  non-flaming  mode, 
depending  on  which  mode  generates  the 
most  smoke. 

6.  Structural  flooring  assemblies 
should  meet  the  performance  criteria 
during  a  nominal  test  period  determined 
by  the  transit  property.  The  nominal  test 
period  should  be  twice  the  maximum 
expected  period  of  time,  under  normal 
circumstances,  for  a  vehicle  to  come  to  a 
complete,  safe  stop  from  maximum 
speed,  plus  the  time  necessary  to 
evacuate  all  passengers  from  a  vehicle 
to  a  safe  area.  The  nominal  test  period 
should  not  be  less  than  15  minutes.  Only 
one  specimen  need  be  tested.  A 
proportional  reduction  may  be  made  in 
the  dimensions  of  the  specimen 
provided  that  it  represents  a  true  test  of 
its  ability  to  perform  as  a  barrier  against 
under  car  fires.  Penetrations  (ducts,  etc) 
should  be  designed  against  acting  as 
passageway  for  fire  and  smoke. 

7.  Floor  covering  should  be  tested  in 
accordance  with  ASTM  E-648  with  its 
padding,  if  the  padding  is  used  in  actual 
installation. 

&  Arm  rests,  if  formed  plastic  are 
tested  as  cushions,  if  hard  material,  are 
tested  as  a  seat  back  shroud. 

9.  Testing  is  performed  without 
upholstery. 

10.  Carpeting  on  walls  and  ceilings  are 
to  be  considered  wall  and  ceiling  panel 
materials  respectively. 

luued  in  Washington.  DC  on  January  10, 
1989. 

lohn  H.  Riley. 
Administrator. 
|FR  Doc.  89-1058  Filed  1-13-8B:  8:45  am] 

■UJNQ  COOK  4t10-OS-M 


National  Mghway  Traffic  Safety 


Announcing  ttie  Second  Meeting  of  ttte 
Biomectianics  Subcommittee  of  the 
Motor  Vehide  Safety  Reaearch 
Advlaory  Committee 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA].  DOT. 
i^cnow:  Meeting  announcement 

IWiaWT  This  notice  announces  the 
second  meeting  of  the  Biomechanics 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  injuries  other  than  thoracic 
and  abdominal  injuries  occurring  in  side 
impact  crashes  and  injuries  caused  by 
steering  assemblies. 
DAT!  AND  TMK:  The  meeting  is 
scheduled  for  February  10. 1989.  from 
10:30  a.m.  to  5:00  p.m.. 
AOONCSt:  The  meeting  will  be  held  in 
Room  6332  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street.  SW, 
Washington.  DC 
SUPeLEMCNTAflY  INFOratATION:  In  May 

1987.  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  The  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety 
research,  and  provide  a  forum  for  the 
development  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

This  meeting  of  the  Biomechanics 
Subcommittee  will  focus  on  head  injury 
aiteria.  Discussions  will  cover 
Available  data  to  support  development 
and/ or  evaluation  of  head  injury 
criteria;  alternative  criteria;  their  bases, 
validation,  and  application;  and  future 
research  needs  to  further  criteria 
development. 

The  meeting  is  open  to  the  public  and 
participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairman. 

Records  shall  be  kept  of  all 
Subcommittee  proceedings  and  shall  be 
available  for  public  inspection  in  public 
reference  file  niunber  88-01 — 
Biomechanics  Subcommittee  during  the 
hours  of  8.-00  a.m.  to  4:00  p.m.  in  the 
National  Highway  Traffic  Safety 
Administration's  Technical  Reference 
Division,  in  Room  5108.  400  Seventh 
Street  SW..  Washington.  DC  20590. 
telephone:  (202)  366-2768. 


KM  nmT¥am  inmmbation  contact: 

Rolf  Eppinger,  Office  of  Research  and 
Development  400  Seventh  Street  SW.. 
Room  6226.  Washington.  DC  20590. 
telephone:  (202)  366-4875. 

Issued  on:  January  11. 1989. 
Howard  M.  SmolkiB. 

Chairman.  Motor  Vehicle  Safety  Research 
(PR  Doc.  ae-1060  Filed  l-l»-89;  8:45  am] 


Date:  January  11, 1968. 


DEPARTMENT  OF  THE  TREASURY 

Pul)ite  Information  CoNectlon 
Requirementa  Submitted  to  0MB  for 
Review 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(8)  to  OMB  for  review  and 
clearance  under  the  Paperworic 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  submission(8)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

internal  Revenue  Service 

OMB  Number  1545-0892 

Form  Number  8300 

Type  of  Review:  Resubmission 

Title:  Report  of  Cash  Payments  Over 
$10,000  Received  in  a  Trade  or 
Business 

Description:  Anyone  in  a  trade  or 
business  who,  in  the  course  of  such 
trade  or  business,  receives  more  than 
$10,000  in  cash  or  foreign  currency  in 
one  or  more  related  transactions  must 
report  it  to  the  IRS  and  provide  a 
statement  to  the  payer.  Any 
transaction  which  must  be  reported 
under  Title  31  on  Form  4789  is 
exempted  from  reporting  the  same 
transaction  on  Form  8300. 

Respondents:  Farms,  Businesses  or  other 
for-profit  Federal  agencies  or 
employees.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
8,300 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping:  18  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  8.593  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
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Room  5571. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  O^ice  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HollaiMi. 

Departmental  Reports  Management  Officer. 

(PR  Doc.  89-1013  Filed  1-1 J-89:  8:45  am] 

aiUJNQ  COOC  4S«0-2»-«l 


Customs  Service 
nS>.  89-9] 

Approval  and  Accreditation  of  PKB- 
Scania  (USA),  Inc^  As  a  Commerciai 
Gauger  and  ijil>oratory 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Notice  of  approval  and 
accreditation  of  PICB-Scania  (USA),  Inc.. 
as  a  Commercial  Gauger  and 
Laboratory. 

summary:  PKB-Scania  (USA),  Inc..  of 
New  Orleans  recently  applied  to 


Customs  for  approval  to  gauge  imported 
petroleum,  petroleum  products,  organic 
chemicals  and  vegetable  and  animal  oils 
in  bulk  and  in  liquid  form,  and  for 
accreditation  to  analyze  petroleum  and 
petroleum  products  for  API  gravity  and 
sediment  and  water  content.  Customs 
has  determined  that  PKB  meets  the 
requirements  for  approval  and 
accreditation. 

Therefore,  in  accordance  with 
S  151.13(c),  PKB-Scania  (USA).  Inc.  524 
Elmwood  Park  Blvd.,  New  Orleans, 
Louisiana  70123,  is  approved  to  gauge 
and  accredited  to  analyze  the  products 
named  above  in  all  Customs  districts. 
EFFECmrE  date:  January  9, 1988. 
FOR  further  information  CONTACT 
Roger  J.  Grain.  Office  of  Laboratories 
and  Scientific  Services.  U.S.  Customs 
Service.  1301  Constitution  Avenue  NW.. 
Washington.  DC  20229  (202-566-2446). 

Dated:  January  9. 1989. 
Jolu  B.  O'Loughlin. 

Director,  Office  of  Laboratories  and  Scientific 
Services. 
[PR  Doc.  89-954  Filed  1-13-89:  8:45  am) 

BILUNG  COOC  a20-02-M 


UNITED  STATES  INFORMATION 
AGENCY 

Exciiange  Witti  USSR.  Central  and 
Eastern  Europe,  and  Yugoslavia; 
Correction 

The  announcement  on  this  subject 
appearing  at  53  FR  52570  through  52572 
on  December  28, 1988.  has  a 
typographical  error  on  page  52572  under 
the  heading  of  "Category  C:  Youth 
Exchanges  With  Central/Eastern  Europe 
and  Yugoslavia"  the  first  sentence  up  to 
the  first  comma  should  read:  "1.  The 
Same  Criteria  and  foci  as  in  Categor>'  B 
apply  here," 

Please  make  this  change  on  copies  of 
said  announcement 
Ledra  L.  Dildy. 
Federal  Register  Liaison. 
(PR  Doc.  89-1061  Filed  1-13-89:  8:45  amj 
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Sunshine  Act  Meetings 


FadarM  Refbtar 

Vol.  54.  No.  10 

Tuesday,  fanuary  17,  1988 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  of  nwotings  published 
under  the  "tjovemment  m  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  S52t)<eK3). 


Fcocmu.  oEPOStr  MmNUNCc 

COnPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.SC  S52b).  notice  is  hereby  given  that 
at  2.-07  p.m.  on  Tuesday.  |anuary  10, 
1989.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Application  of  the  B.M.  Behrends  Bank, 
luneau.  Alaska,  for  consent  to  establish  a 
branch  at  the  |uneau  Pioneers  Home,  Glacier 
tiighway.  luneau.  Alaska. 

Recommendations  with  respect  to 
administrative  enforcement  proceedings 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof 

Recommendation  concerning  the 
Corporation's  assistance  agreement  with  an 
insured  bank. 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks. 

Application  of  Pioneer  FinanciaL  A 
Cooperative  Bank,  an  operating  non-FDiC 
insured  cooperative  bank  located  at  46 
Pleasant  Street.  Maiden.  Massachusetts,  for 
Federal  deposit  insurance. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  |r.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  the  public 
observation:  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C  552b(c)(4).  (c)(6).  (c)(8). 
(c)(9MA)(ii).  (c)(9)(B).  and  (cHlO)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17ih  Street  NW.,  Washington,  DC 

Dated:  January  11. 1969. 


Federal  Deposit  Insurance  Corporation. 

RobeH  E.  Feidmaa, 

Deputy  Executive  Secretary. 

[FR  Doc.  a»-1094  Filed  1-12-89:  3:14  pm| 

MXMO  COW  •7M-tV-« 


NATtONALt 


lONUWUMCt 


IAT10N 

(NCUS) 

OATC  AND  TIMC:  January  26-27. 1989. 

n>CC:  La  Fonda  Hotel  Santa  Fe  Room. 
100  E.  San  Francisca  Santa  Fe,  New 
Mexico  87501. 

STATUK 

January  28. 1989.  9fi0  a.m.-5K»  p.m.— OPEN 
January  27. 1989,  8:30  ajn.-9:30  a.in. — 

CLOSED 
Sec.  1703.202(2)  and  (6)  of  the  Code  of  Federal 

Regulations.  45  CFR.  Part  1703 
lanuaiy  27. 1980.  9-.30  a.m.-5M)  pjn.— OPEN 

MATTEKS  TO  BC  DWCUSSCO: 

Panel  presentation  on  library  and  inforamtion 

services  to  American  Indians 
Hearings  on  library  and  information  services 

and  needs  to  American  Indians 
Chairman's  Report 

Approval  of  October  27-2a  1988  Minutes 
Executive  Director's  Report 

—FY  89  First  Quarter  Report 

— Administrative  Report 
Report  on  New  Mexico  State  Library 
Programs  and  Activities,  Virginia 
Hendley.  State  Librarian 
NCUS  Committee  Reports 

— White  House  Conference  on  Library  and 
Information  Services  II 

— Recognition  Awards 

— Legislative 

— Public  Affairs 

— International 

— Budget  and  Finance 

— Program  Review 

— School  Media 

— Governance 

— Information  Age 
Federal-State  Cooperative  System  for  Public 

Library  Statistics 
Discussion  and  information  on: 

— Acid  Free  Paper 

— EDUCOM 

— Snowe  bill 

Special  provisions  will  be  made  for 
handicapped  individuals  by  calling  Jane 
McDufTie  (202)  254-310a  no  later  than 
one  week  in  advance  of  the  meeting. 

FOfl  FURTHER  MFORMA'PON  CONTACT: 
Susan  K.  Martin.  NCUS  Executive 
Director.  Ill  18th  Street  NW..  Suite  310. 
Washington.  DC  20036.  (202)  254-3100. 


Dated:  January  9. 1989. 
Jane  D.  McDufHe. 
Staff  Assistant. 

|FR  Doc.  80-1055  Filed  1-12-80:  9:15  am| 
HLLMQ  COOC  7S27-01-II 

SCCURmCS  AND  EXCHANGE  COMMIBBION 

Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  16. 1988. 
-  A  closed  meeting  will  be  held  on 
Wednesday,  January  18. 1989.  at  2:30 
p.m.  An  open  meeting  will  be  held  on 
Thursday,  January  19. 1989.  at  lOKX)  a.m., 
in  Room  lC3a 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
prsesent. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4),  (8).  (9)(A).  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
January  18. 1989.  at  2:30  p.m..  will  be: 

Settlement  of  injunctive  action. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Formal  orders  of  investigation. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday. 
January  19. 1989.  at  10:00  a.m..  will  be: 

1.  Consideration  of  whether  to  propose  for 
public  comment  Rule  17  and  amendments  to 
Rule  2  and  Form  U-3A-2  under  the  Public 
Utility  Holding  Company  Act  of  1935.  Rule  17 
would  specify  the  circumstances  in  which 
non-utility  diversification  by  an  intrastate 
public-utility  holding  company  would  not  be 
deemed  detrimental  to  the  public  interest  or 
the  interest  of  investors  or  consumers. 
Amended  Rule  2  would  provide  that  a  claim 
of  exemption  under  Rule  2  by  an  intrastate 
public-utility  holding  company,  in  order  to  be 
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effective,  would  require  the  holding  company 
to  meet  one  of  the  safe  harbor  provisioos  of 
Rule  17,  and  amended  form  UA-3A-2  would 
require  the  company  to  furnish  information 
supporting  its  ability  to  rely  on  one  of  the 
safe  harbor  provisions  of  Rule  17.  For  further 
information,  please  contact  Sidney  L  CioMBet 
at  (202)  272-7340. 

2.  Consideratian  of  %*hetber  to  adopt 
amendments  to  Forms  N-3  and  N-4  to  (1) 
require  consolidation  of  all  expense-related 
information  in  a  fee  table  located  near  the 
front  of  each  variable  annuity  separate 
account  prospectus:  and  (2)  eliminate 
disclosure  that  would  be  repetitive  of 
information  cuntained  in  the  fee  table.  In 


addition,  the  Commission  will  consider 
whether  to  adopt  amendments  to  Form  N-1A 
tu  eliminate  the  fee  table  requirement  for 
management  investment  companies  offering 
shares  exclusively  to  separate  accounts.  For 
further  information,  please  contact  Nancy  M. 
Rappa  at  (202)  272-2622. 

3.  Consideration  of  whether  to  publish  a 
release  for  comment  which  proposes 
amendments  to  Rule  10b-4.  The  proposed 
amendments  wouM  darify  the  net  long 
proviso  of  the  rule.  In  addition,  the  release 
would  propoee  for  comnent  deregulation  of 
hedged  tendering.  For  further  information, 
please  contact  M.  Blait  Corkran  or  lodie  |. 
Kelley  at  (202)  272-284& 


At  times  changes  in  Commission 
prioiities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  John 
Kincaid  at  (202)  272-2300. 
lonatfaM  G.  Katz. 
Secretary. 
laiiuary  10.  I960. 
|FR  Doc  8»-103>  Filed  1-11  -8ft  4:a  (a| 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  ol  previously 
puMshed  Presidental.  Rule.  Proposed 
Rule,  and  ^4otice  documents  and  volumes 
Ot  the  Code  ol  Federal  Regulation. 
These  corrections  are  prepared  t>y  the 
Office  o<  the  Federal  Register    Agency 
prepared  correctiorts  are  issued  as  signed 
documents  arxj  appear  In  ttie  appropriate 
document  categories  elsewt^ere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 

(Docket  Na  MM-0479] 

Medteai  Dovic— ;  Laballng;  Uaar 
l-abeling  for  Manitrual  Tampona; 
Propoaad  Rangaa  of  AI>aorb«ncy  for 
Manstruai  Tampona 

Correction 

In  proposed  rule  dociunent  88-21664 
beginning  on  page  37250  in  the  issue  of 
Friday.  September  23. 1988,  make  the 
following  correction: 

SM1.430   (Cenvctadl 

On  page  37283,  in  the  second  columa 
in  S  801.430(eHl),  the  third  line  should 
read  "designations  of  absorbency  listed 
in  this  paragraph  representing  the 
absorbency  of  the". 

MLUNO  COW  Iftf^VO 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car*  Financing  Administration 

Privaqr  Act  of  1974;  Systam  of 
Racorda 

Correction 

In  notice  document  89-105  beginning 
on  page  329  in  the  issue  of  Thursday, 
January  5, 1989  make  the  following 
correction: 

On  page  329,  in  the  3rd  column,  under 
DATES,  in  the  22nd  line,  "January  30, 
1980"  should  read  "January  30, 1989". 

aauNQcooE  i$oft«i-o 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Highway  Administration 

23CFRPart625 

IFHWA  Doclwt  Not.  86-17,  Node*  4  and  ar- 
te, Notic*  91 

Rm  212S-ABS6 

Daaign  Standarda  for  Highways; 
scanoara  upacmcaoons  ror  mgnway 
Signa,  Luminairaa,  and  Traffic  Signals 

Correction 

In  rule  dociunent  89-95  beginning  on 
page  276  in  the  issue  of  Thursday, 
January  5, 1989,  make  the  following 
correction: 


Federal   Register 

Vol.  54,  No.  10 

Tuesday,  January  17,  1989 


§625.5    (Corrected] 

On  page  281,  in  the  third  columa  in 
S  625.5(b)(6),  in  the  second  line,  "and" 
should  read  "through". 


MJJNQCOOC  1MS«M> 


DEPARTMENT  OF  THE  TREASURY 

Customs  Servica 

Notica  That  Entry/Entry  Summary 
Required  for  Importation  of  Hong 
Kong  Textiles 

Correction 

In  notice  document  89-142  appearing 
on  page  349  in  the  issue  of  Thursday, 
January  5, 1989,  make  the  following 
corrections: 

1.  In  the  first  column,  the  subject 
heading  should  read  as  it  appears 
above. 

2.  In  the  same  coliunn.  under 
SUMMARY,  in  the  second  line,  "for" 
should  read  "oV. 

3.  In  the  same  column,  under 
SUPVIEMENTAIIY  WPOHMATION.  in  the 
sixth  line,  the  comma  should  be 
replaced  by  a  period. 

MLUNO  COOC  ISOS-OVO 


Tuesday 
January  17,  1989 


Part  II 


Department  of  the 
Interior 

Mbierils  Management  Servioe 


30  CFR  Part  250 

OH  and  Gas  and  Suipttur  Operations  in 
tlie  Outer  Continental  Shelf,  CaOfomia; 
Proposed  Rule  and  Proposed  Technical 
Determinations 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Manasentent  Service 

30  CFR  Part  250 

0«  and  Gas  and  Sulphur  Operations  In 
ttw  Outer  Continental  St>eH,  CalHomla 

agency:  Minerals  Management  Service. 

Interior. 

action:  Proposed  rule. 


;  The  proposed  rule  would 
establish  special  emission  control 
requirements  for  Outer  Continental 
Shelf  (OCS)  facilities  off  the  coast  of 
California  under  the  provisions  of 
section  5(a)(8]  of  the  OCS  Lands  Act.  as 
amended.  The  application  of  the 
provisions  of  proposed  S  250.47  to  OCS 
facilities  off  the  coast  of  California 
would  supersede  the  requirements  found 
in  30  CFR  250.45  and  250.46.  The 
requirements  in  §S  250.45  and  250.46 
would  continue  to  apply  to  OCS 
facilities  off  the  coast  of  States  other 
than  California.  This  action  is  taken  to 
address  problems  regarding  air  quality 
which  are  unique  to  California.  The 
objective  of  the  proposed  rule  is  to 
prevent  or  mitigate  any  significant 
adverse  impact  on  onshore  air  quality  as 
a  result  of  oil  and  gas  operations 
conducted  on  Federal  leases  in  the  OCS 
adjacent  to  the  State  of  California. 
DATt:  Comments  must  be  hand 
delivered  or  postmarked  no  later  than 
February  16, 1989. 

ADOmsa.  Comments  should  be  hand 
delivered  or  mailed  to  the  Department  of 
the  Interior.  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 
Mail  Stop  646;  Reston.  Virginia  22091; 
Attention:  Gerald  D.  Rhodes;  telephone 
(703)  648-7816;  (FTS)  959-7816. 
FON  RIRTNai  MFOiOMATION  CONTACT. 
Gerald  D.  Rhodes;  Chief.  Branch  of 
Rules.  Orders,  and  Standards;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston. 
Virginia  22091:  telephone  (703)  648-7816. 
(FTS)  959-7816. 
SUPM^KKNTAIIV  INRNMtATlON: 

Intioductioa 

This  Notice  consists  of  five  major 
parts:  A  two-part  preamble  followed  by 
the  text  for  the  proposed  rule  and  the 
appendices  for  the  rule.  The  preamble 
contains:  a)  Background  information 
pertinent  to  this  rulemaking  in  general 
and  b)  information  pertinent  to  the 
proposed  rule.  The  text  of  the  proposed 
rule  follows  the  preamble  with  the  two 
appendices  that  are  pertinent  to  it  The 
public  is  asked  to  comment  on  the 
proposed  rule  and  its  appendices  as  a 
whole  and  to  provide  answers  to  the 


questions  set  forth  at  the  end  of  the 
preamble. 

Background 

Activities  associated  with  the 
exploration  for  and  development  of  oil 
and  gas  resources  emit  air  pollutants.  In 
particular,  exploration  and  development 
activities  in  the  OCS  emit  carbon 
monoxide  (CO),  particulate  matter  (total 
suspended  particulates  (TSP)  and 
(PMio)),  sulfur  dioxide  (SOj).  nitrogen 
oxides  (NOi).  and  volatile  organic 
compounds  (VOC).  Once  in  the 
atmosphere.  NO,,  and  VOC  react 
photochemically  to  produce  ozone. 
The  largest  amount  of  emissions 
comes  from  power  generation  equipment 
on  OCS  platforms,  such  as  gas  turbines 
and  diesel  engines,  used  to  nm  drilling 
rigs  and  pumps.  Most  of  the  emissions 
are  NO,.  The  exact  amount  of  NO, 
emitted  from  these  sources  depends 
upon  the  operating  characteristics  of  the 
turbine  or  engine,  such  as  the  size.  type, 
and  period  of  use.  as  well  as  the  typis  of 
fuel  burned. 

VOC  emissions,  mostly  hydrocarbons, 
come  from  fugitive  sources.  Fugitive 
sources  include  valves,  flanges,  and 
pumping  equipment  through  which  oil 
and  gas  are  processed  and  transported. 

The  amount  of  SOi  emissions  depends 
largely  on  the  hydrogen  sulfide  (HfS) 
content  of  the  gas,  if  any,  produced  with 
the  crude  oil.  the  removal  and  treatment 
of  the  HiS.  and  the  sulfur  content  of  the 
fuels  used. 

Section  5(a)(8)  of  the  OCS  Lands  Act 
directs  the  Secretary  of  the  Interior 
(Secretary)  to  adopt  rules  for 
compliance  with  the  national  ambient 
air  quality  standards  (NAAQS)  pursuant 
to  the  Clean  Air  Act  (CAA)  to  the  extent 
that  activities  authorized  under  the  Act 
significantly  affect  the  air  quality  of  any 
State  (43  U.S.C.  1334(a)(8)).  Responding 
to  this  mandate,  in  1980  the  Department 
of  the  Interior  (DOI)  published  final 
rules  to  regulate  the  emission  of  air 
pollutants  from  activities  authorized  on 
the  OCS  under  the  OCS  Lands  Act.  The 
final  rules  were  codiHed  at  30  CFR 
250.57  on  March  7. 1980  (45  FR  15128). 
The  operating  regulations  at  30  CFR  Part 
250  were  revised  in  a  final  rule 
published  on  April  1. 1968.  and  effective 
on  May  31. 1968  (53  FR  10S66).  The 
sections  governing  control  of  air 
emissions  now  appear  in  Subpart  C  at 
30  CFR  250.44.  250.45.  and  250.46. 

The  DOFs  existing  emissions  control 
program  may  be  described  as  a  three- 
step  process  to  determine  whether  an 
OCS  facility  should  be  subject  to  air 
emission  control  requirements  and.  if  so. 
to  what  extent.  The  first  step  requires  a 
lessee  to  submit  an  inventory  of 
projected  emissions  from  its  facilities 


and  to  compare  that  inventory  with 
"allowable"  emissions  levels.  The 
"allowable"  emissions  levels  are  based 
on  the  distance  of  the  OCS  facility  from 
the  shoreline.  Facilities  further  from 
shore  are  permitted  larger  allowances 
than  those  closer  to  shore  in  recognition 
of  the  fact  that  pollutants  are  dispersed 
in  the  atmosphere.  The  regulations 
exempt  OCS  facilities  with  projected 
emissions  below  specified  levels  from 
further  review,  unless  it  is  determined 
that  the  emissions  from  an  OCS  facility 
in  combination  with  the  emissions  from 
other  OCS  facilities  in  the  vicinity  could 
result  in  adverse  cumulative  impacts  on 
onshore  air  quality. 

The  second  step  involves  a  screening 
procedure  which  requires  more  detailed 
evaluation  to  determine  whether  the 
emissions  will  exceed  significance 
levels.  This  step  uses  air  quality 
computer  models  to  predict  the  onshore 
concentration  of  pollutants  emitted  from 
OCS  facilities.  The  models  use 
representative  meteorological  data  to 
calculate  the  onshore  impacts  based  on 
projected  emissions  from  an  OCS  source 
and  the  characteristics  of  that  source.  If 
a  predicted  concentration  is  below  the 
significance  levels  set  forth  in  the  rules, 
the  OCS  facility  is  not  required  to 
control  emissions.  This  process  is 
followed  for  all  pollutants  except  VOC. 
Since  there  are  unanswered  questions 
concerning  the  regulation  of  VOC 
emissions  under  a  similar  impact-based 
approach.  VOC  emissions  are  regulated 
pursuant  to  an  emission-based 
approach. 

The  third  step  determines  what 
measures  a  lessee  must  take  to  control 
emissions  and  mitigate  the  impact  of 
emissions  that  exceed  the  significance 
levels  established  in  the  governing 
regulations.  The  amount  of  control  and 
mitigation  imposed  depends  on  the  air 
quality  status  of  the  adjoining  onshore 
area.  i.e..  whether  it  is  attaining  the 
NAAQS  under  the  Clean  Air  Act.  If 
emissions  from  an  OCS  facility 
significantly  impact  an  onshore  area 
attaining  the  NAAQS.  the  rules  require 
the  lessee  to  install  the  best  available 
control  technology  (BACT)  to  reduce 
emissions.  If  the  emissions  from  an  OCS 
facility  significantly  impact  an  onshore 
area  not  attaining  the  NAAQS.  the 
lessee  is  required  to  install  the  BACT 
and  to  install  additional  control 
equipment  or  obtain  credit  for  emission 
rmluctions  elsewhere  (in  the  OCS  or 
onshore)  to  fully  mitigate  the  net 
emissions  from  the  OCS  facility  to  zero. 
On  March  7. 1980,  DOI  also  published 
a  separate  proposal  for  rules  which 
would  have  governed  emissions  from 
OCS  facilities  located  in  areas  off  the 
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coast  of  California  (45  FR  15147).  These 
proposed  rules  would  have  applied 
lower  allowable  emission  levels  and 
significance  levels  than  the  levels 
applicable  to  OCS  facilities  off  the  coast 
of  States  other  than  California.  The  DOI 
withdrew  the  proposed  rules  on  April 
16. 1982  (47  FR  16349).  after  considering 
the  comments  received  on  the  proposed 
rules,  environmental  impact  statements, 
and  air  quality  studies. 

The  decision  not  to  adopt  separate 
emission  control  rules  for  operations  in 
the  OCS  adjacent  to  California  is  being 
challenged  in  State  of  California  v. 
Watt,  No.  81-3234-CBM  (MX)  (CD.  Cal.) 
(second  amended  complaint).  The 
Citizens  for  a  Better  Environment  and 
the  Coalition  for  Clean  Air  intervened  in 
the  lawsuit  in  support  of  the  position 
taken  by  the  State  of  California.  The 
Western  Oil  and  Gas  Association 
intervened  in  support  of  the  position 
taken  by  the  Secretary.  Complainants 
claim  that  DOI's  national  emission 
control  program  does  not  take  into 
account  the  unique  situation  the 
emission  of  pollutants  in  the  OCS  oiT  the 
coast  of  California  present  to  the 
resolution  of  California's  air  quality 
problems. 

In  the  course  of  the  litigation,  DOI 
opened  the  record  to  obtain  information 
that  could  be  used  to  develop  emissions 
control  requirements  that  could  be 
applicable  to  OCS  facilities  that  may 
adversely  affect  onshore  air  quality  in 
California.  This  was  done  by  publication 
of  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  on  January  7. 1985 
(50  FR  838).  The  ANPR  set  forth  a 
general  regulatory  framework,  requested 
comments  on  the  desirability  of  various 
elements  of  the  general  regulatory 
framework,  and  presented  suggestions 
on  a  wide  range  of  issues. 

The  comments  received  in  response  to 
the  ANPR  included  a  suggestion  that 
DOI  use  a  mediator  to  negotiate  with 
interested  groups  rules  to  govern  air 
emissions  fi-om  OCS  facilities  adjacent 
to  California.  The  DOI  decided  to 
investigate  and  implement  the 
suggestion.  It  retained  an  independent 
organization,  the  Mediation  Institute,  to 
assess  whether  negotiated  rulemaking 
among  the  parties  to  the  lawsuit  and 
others  was  worth  pursuing.  With  the  aid 
of  the  Mediation  Institute,  direct 
negotiations  began  between  DOI  and 
other  interested  parties  in  September 
1986. 

The  participants  in  the  lawsuit  and 
others  identified  by  the  Mediation 
Institute  as  needed  parties  in  the 
negotiations  were  organized  into  five 
coalitions:  Local,  State,  and  Federal 
governments,  as  well  as  industry  and 
environmental  groups.  Within  the  local 


government  coalition  were 
representatives  from  air  pollution 
control  districts  and  elected  officials. 
The  State  government  coalition  included 
representatives  from  California's  Air 
Resources  Board,  the  California  Coastal 
Commission,  and  the  State  Attorney 
General's  office.  The  Federal 
Government  coalition  included 
representatives  from  DOI,  the 
Environmental  Protection  Agency  (EPA), 
the  Department  of  Energy,  the  Office  of 
Management  and  Budget  and  the 
Department  of  Justice.  Industry's 
coalition  included  representatives  from 
the  Western  Oil  and  Gas  Association 
and  officials  from  various  Federal 
lessees  operating  in  the  OCS  off  the 
coast  of  CaUfomia.  The  environmental 
coalition  included  representatives  from 
the  Citizens  for  a  Better  Environment 
the  Coalition  for  Clean  Air.  the  Natural 
Resources  Defense  Council,  the  Sierra 
Club,  and  environmental  and  citizen 
groups  in  Santa  Barbara. 

To  assist  the  coalitions  at  the  outset 
and  throughout  the  negotiations,  three 
working  groups  with  technical  expertise 
were  formed.  One  working  group 
focused  on  the  availability  and 
effectiveness  df  various  technologies 
designed  to  control  air  emissions  at  their 
source;  the  second  working  group 
developed  information  on  different 
computer  models  for  predicting  onshore 
air  pollutant  concentrations:  and  the 
third  working  group  developed  ideas  for 
innovative  approaches  to  the  mitigation 
of  air  emissions.  Representatives  from 
each  of  the  coalitions  served  on  the 
working  groups.  Later,  the  coalitions 
agreed  to  establish  a  fourth  working 
group  to  assist  in  developing  policy 
choices  for  the  issues  under  study. 

The  coalitions'  charge  was  to  come  to 
a  consensus  on  proposed  rules 
governing  air  emissions  from  OCS  oil 
and  gas  facilities  located  off  the  coast  of 
California.  If  consensus  was  achieved, 
the  Secretary  was  prepared  to  publish 
that  agreement  as  the  basis  for  a  Notice 
of  Proposed  Rulemaking  (NPR)  and 
request  comments  on  the  specifics  of  the 
proposal.  After  considering  the 
comments  and  recommendations 
received  on  the  NPR,  the  Secretary 
would  develop  and  publish  a  Notice  of 
Final  Rule  (NFR)  or  take  such  other 
action  as  he  considered  appropriate. 

During  the  negotiated  rulemaking 
effort,  the  coalitions  gathered 
substantial  amounts  of  information  and 
came  to  a  better  understanding  of  the 
means  that  local  and  State  jurisdictions 
in  California  are  using  to  address  their 
onshore  air  quality  problems.  The 
negotiated  rulemaking  effort  produced 
valuable  technical  information  on 
emissions  control  technologies. 


innovative  approaches  to  the  mitigation 
of  impacts,  and  computer  models  for 
predicting  onshore  impacts  of  OCS 
emissions.  Further,  the  effort  led  to  a 
better  understanding  of  various  parties' 
concerns  about  the  interrelationship 
between  industrial  activity  onshore  and 
OCS  oil  and  gas  development  activities. 

In  July  1988,  representatives  of  the 
coalitions  appeared  to  be  near 
agreement  on  the  concepts  to  be 
included  in  the  rule,  and  asked  OOI  to 
prepare  a  draft  rulemaking  package.  In 
August  1988.  the  coalitions  met  to 
review  the  package.  When  it  became 
clear  that  the  coalitions  disagreed  over 
the  details.  DOI  asked  each  to  submit 
comments  on  the  August  draft  by  the 
end  of  September. 

After  reviewing  the  comments  of  the 
coalitions  and  holding  further 
discussions  with  the  negotiating  parties. 
DOI  determined  that  the  negotiation  had 
served  as  many  of  its  purposes  as  was 
posssible.  and  that  it  was  time  to 
broaden  the  public  dialogue  by 
publishing  a  Notice  of  Proposed 
Rulemaking  and  soliciting  public  review 
and  comment  Although  the  coalitions 
were  unable  to  produce  a  consensus 
rule,  DOI  believes  much  has  been 
accomplished  during  the  two  years  of 
discussions.  ^ 

During  that  time,  the  coalitions  ' 
considered  many  approaches  to 
regulating  OCS  emissions,  some  of  them 
innovative.  The  following  list  is 
indicative  of  the  range  of  the  major 
issues  examined: 

Controlling  emissions  of  nitrogen 
oxides  and  volatile  organic  compounds, 
which  are  precursors  to  the  formation  of 
ozone. 

Reviewing  the  need  for  and  types  of 
controls  that  might  be  installed  on  new 
and  existing  emissions  sources  on  the 
OCS. 

Reviewing  the  need  for  and  types  of 
controls  or  mitigation  for  emissions  from 
"off-platform"  sources,  such  as  crew  and 
supply  boats  and  tankers  servicing  OCS 
faciUties. 

Determining  the  emission  allowances 
for  all  pollutants. 

Using  innovative  methods  to  mitigate 
pollutant  emissions,  such  as  the 
mitigation  fee  concept. 

Assessing  periodically  the  cumulative 
impacts  of  emissions  from  OCS  sources. 

Developing  rules  to  address 
inspections  and  enforcement. 

Defining  what  constitutes  an  "upset" 
condition  and  how  to  regulate  emissions 
during  upset  events. 

Sharing  annual  emission  inventoriesi 
between  DOI  and  onshore  regulators. 
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Regulating  emissions  from  temporary 
sources,  such  as  exploration  and 
construction  activities. 

Regulating  toxic  air  pollutants. 

Expanding  the  list  of  pollutants 
regulated  under  the  Clean  Air  Act's 
provisions  for  the  prevention  of 
significant  deterioration  of  air  quality. 

Regulating  modifications  to  existing 
CX:S  facilities. 

Requiring  an  electrification  analysis 
for  each  new  OCS  facility  to  determine 
whether  onshore  electricity  is  the  best 
source  of  power  for  the  facility. 

Creating  an  advisory  committee  to 
give  DOl  advice  on  mitigation  policies 
and  technical  matters. 

Creating  a  regulatory  system  of  "one- 
stop  shopping"  so  that  a  lessee's  OCS 
emissions  were  the  subject  of  one  permit 
review  rather  than  several. 

Throughout  the  discussions,  the 
coalitions  emphasized  that  the  rule 
would  require  careful  balancing  of  its 
component  parts  and  final  consensus 
could  be  reached  only  when  the  rule 
could  be  viewed  as  a  complete  package. 
Because  each  part  of  the  negotiated  rule 
would  be  interdependent  on  the  other 
parts,  changes  in  one  part  would  require 
adjustments  in  others.  For  this  reason  it 
is  important  to  emphasize  that  the 
coalitions  have  not  agreed  on  "any"  of 
the  elements  included  in  this  proposed 
rule. 

The  DOI  learned  from  the  negotiations 
that  some  of  the  elements  of  significant 
concern  that  were  raised  in  the  ANPR 
and  examined  during  the  negotiations 
could  not  be  adopted  in  this  proposed 
rule.  The  two  most  significant  of  these 
elements  were  a  mitigation  fee  program 
and  a  scheme  to  regulate  emissions  from 
crew  and  supply  boats. 

The  mitigation  fee  program  would 
have  created  a  fund  through  which 
large-scalei>roiects  to  reduce  emissions 
of  air  pollutants  in  areas  affected  by 
CXIS  emissions  could  be  financed.  "The 
fund  was  intended  to  permit  projects 
that  otherwise  could  not  be  undertaken 
through  the  purchase  of  traditional 
offsets.  These  reductions  would  have 
been  in  addition  to  those  reductions  the 
local  authorities  were  already  obligated 
to  achieve  in  the  State  implementation 
plan  (SIP)  under  the  Clean  Air  Act. 

Similariy,  this  proposed  rule  does  not 
include  provisions  regulating  emissions 
from  crew  and  supply  boats  while  they 
are  in  transit  between  port  and  State 
and  Federal  offshore  facilities  because 
there  are  many  unresolvable  issues  of 
jurisdiction  over  those  vessels. 

In  the  remaining  sections  of  this 
preamble,  we  discuss  the  requirements 
of  section  5(a)(8)  of  the  OCSLA.  the 
reasons  why  the  Department  is 
proposing  air  quality  regulations 


applicable  to  activities  on  the  OCS  off 
California,  and  the  components  of  the 
proposed  rule. 

Requirements  of  Section  5(o)(8) 

As  previously  noted,  section  5(a)(8)  of 
the  OCS  Lands  Act  requires  that  the 
Secretary  issue  regulations  for 
comphance  with  the  NAAQS  \o  the 
CAA  (42  U.S.C.  7401  et  seq.)  to  the 
extent  that  activities  authorized  under 
this  Act  significantly  affect  the  air 
quality  of  any  State.  43  U.S.C  1334(a)(8). 
Under  this  provision,  the  Secretary's 
rules  must  protect  the  national  primary 
and  secondary  ambient  air  quality 
standards,  adopted  under  section  108  of 
the  CAA.  and  the  standards  to  prevent 
significant  deterioration  of  air  quality 
set  forth  in  section  163  of  that  Act.  See 
47  FR  16351  (April  16. 1982).  Although 
DOI  has  the  discretion  to  protect  stricter 
ambient  air  quality  standards,  it  is  not 
required  to  do  so.  Ibid.,  pp.  16351-54. 
The  issue  of  stricter  State  air  quality 
standards  has  been  an  important  one  in 
California.  Here  some  background  is 
necessary. 

Under  the  CAA.  EPA  has  issued 
national  air  quality  standards  which  are 
codified  in  40  CFR  Part  50.  The  EPA 
standards  supersede  any  State  air 
quality  standards  that  are  less  stringent 
but  do  not  supersede  those  that  are 
more  stringent  Connecticut  v.  EPA  656 
F.2d  902.  909  (2d  Cir.  1981).  California 
has  its  own  air  pollution  control  law, 
and  the  California  Air  Resources  Bocird 
(CARB)  has  adopted  air  quality 
standards.  These  apply  Statewide, 
although  the  Board  does  have  the 
authority  to  create  a  different  set  of 
standards  for  each  of  California's  14  air 
basins.  Cal.  Health  and  Safety  Code, 
section  39606(b). 

For  the  types  of  pollutants  commonly 
emitted  by  OCS  facilities,  the  standards 
promulgated  by  the  EPA  (the  Federal 
standards)  and  the  CARB  have  some 
notable  differences.  California  has 
adopted  a  1-hour  ambient  air  quality 
standard  for  nitrogen  dioxide  and  sulfur 
dioxide,  while  EPA  has  not  adopted  1- 
hour  standards  for  these  pollutants. 
California's  24-hour  ambient  air  quality 
standards  are  stricter  than  EPA's  24- 
hour  standards  for  all  pollutants  for 
which  24-hour  standards  have  been 
established.  For  particulate  matter,  the 
California  standard  is  100  microgams 
per  cubic  meter  (jxg/m^  averaged  over 
24  hours:  the  Federal  standard  is  150  fig/ 
m*.  For  SOi  the  California  standard  is 
131  ^lgJm*  averaged  over  24  hours;  the 
Federal  standard  is  365  ^g/m*. 
California  has  set  standards  for  some  air 
pollutants,  such  as  sulfates,  hydrogen 
sulfide,  the  vinyl  chloride,  that  have  no 
corresponding  Federal  standard. 


Section  S(a)(8)  follows  the  CAA  in  not 
requiring  emission  sources  located 
outside  of  a  State  (i.e.,  in  the  OCS)  meet 
that  State's  stricter-than-national 
standards.  See  47  FR  16353  (April  16. 
1982).  it  is  in  accord  with  State  of 
Connecticut  v.  EPA.  656  F.2d  90Z  909  (2d 
Cir.  1981).  (Despite  legislative  history 
concerning  protection  of  State  and  local 
standards,  the  interstate  pollution 
provisions  of  the  CAA  are  tied  to  the 
Federal  standards.) 

Another  concept  fundamental  to  any 
rule  implementing  section  5(a)(8)  is  that 
of  "significance."  The  Act  requires  the 
Secretary  to  regulate  air  pollution  from 
OCS  facilities  but  only  "to  the  extent 
that  activities  authorized  under  this  Act 
significantly  affect  the  air  quality  of  any 
Stale."  43  U.S.C.  1334(a)(8).  The  key 
question  is  this:  How  much  pollution  is 
significant?  To  answer  this  question 
with  regard  to  its  national  emission 
control  program.  DOI  has  looked  to  see 
how  much  pollution  an  offshore  facility 
would  contribute  to  the  onshore  air 
quality.  In  other  words,  it  has  looked  to 
see  how  much  emissions  from  the  OCS 
would  increase  the  onshore  ambient 
concentration  of  a  given  pollutant.  For 
reasons  explained  below,  the  rules 
governing  DOI's  existing  national 
emissions  control  program  have  defined 
"significance"  as  an  increase  in  onshore 
ambient  concentrations  equivalent  to 
approximately  1  to  5  percent  of  the 
Federal  standard  for  the  given 
pollutants.  The  legislative  history  of 
section  5(a)(8)  confirms  that  section 
5(a)(8)  does  not  require  that  "any 
increase"  in  the  onishore  ambient 
concentration  of  a  pollutant  is 
considered  significant 

As  originally  introduced,  section 
5(a)(8)  would  have  applied  "to  the 
extent  that  activities  authorized  under 
this  Act  affect  the  air  quality  of  such 
State."  RR.  Rep.  No.  9&-590,  95th  Cong.. 
1st  Sess.  9  (1977).  [Emphasis  added] 
However,  this  language  was  amended 
by  the  Conference  Committee: 

(Chief  Counsel)  BELSKY.  *  *  *  In  the  EPA 
opinion  which  came  down  April  (18, 1978), 
tliey  used  the  words  "significantly  aHects."  I 
think  that  with  that  change,  the  language  in 
section  |B)  would  be  the  same  as  EPA's 
determination. 

MR.  MILLER  (of  California).  You  were 
suggesting  that  we  add  "significantly'*?  This 
is  a  higher  burdea  nght[?] 

MR.  BELSKY.  That  is  correct.  It  would 
show  a  higher  burden  on  the  State. 

Transcript  of  Conference  on  S.  9.  p.  18 
(June  19, 1978). 

The  conference  report  clarified  the 
intent  behind  the  change  in  the  bill: 

[S)ome  activities  may  not  have  significant 
effects  beoauae  of  distance  from  shore  or 
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meleoralogical  conditions  that  blow  the 
pollution  out  to  sea.  If  an  OCS  activity  or 
facility  is  determined  to  have  no  such 
significant  effect  *  *  *,  the  requirements  of 
the  regulations  under  section  5(a)(8)  would 
not  apply. 

S.  Rep.  No.  95-1091,  95th  Cong.,  2d  Sess. 
86  (1978). 

Thus,  Congress  plainly  did  not  intend 
to  require  the  Secretary  to  treat  each 
increase  in  the  ambient  concentration  of 
a  pollutant  as  significant,  even  when  the 
area  affected  already  violates  the 
national  standard. 

When  adopting  the  standard  for 
significance  under  the  national  emission 
control  program  in  1980,  Secretary 
Andrus  looked  to  see  how  Congress  and 
the  EPA  had  treated  analogous 
problems.  He  first  looked  to  the  CAA.  In 
sections  160  through  169A  of  that  Act 
Congress  set  out  its  plan  to  prevent  the 
significant  deterioration  of  the  air 
quality  of  areas  already  meeting  the 
national  standards.  42  U.S.C.  7470-7491. 
Its  goal,  in  other  words,  was  to  keep 
clean-air  areas  clean.  Congress  provided 
for  three  classes  of  clean-air  areas.  I.  II, 
and  III.  See  generally  Nance  v.  EPA,  645 
F.2d  701,  704  (9th  Cir.).  cert.  den.  454  U.S. 
1081  (1981)  (describing  the  three 
classes). 

Class  I  is  subject  to  the  toughest 
standards  for  it  includes  major  national 
parks  and  wilderness  areas.  42  U.S.C. 
7472.  A  polluter,  wherever  its  source  is 
located,  cannot  increase  the 
concentration  of  a  pollutant  in  a  Class  I 
area  by  more  than  the  amounts  set  in 
section  163(b)(1).  42  U.S.C.  7473(b)(1). 
These  amounts  are  approximately  2  to  6 
percent  of  the  national  standard  for  the 
given  pollutant  Congress  wanted  tough 
protection  for  pristine  wilderness  areas 
but  was  unwilling  to  require  that  there 
be  no  effect  on  air  quality  in  these  areas. 
Put  differently,  Congress  found  that 
more  than  a  2-  to  6-percent  increase  in 
the  ambient  concentration  of  a  pollutant 
would  cause  "significant  deterioration" 
in  these  pristine  areas.  Secretary  Andrus 
relied  on  this  policy  judgment  in 
developing  the  significance  levels  under 
the  national  emission  control  program. 
45  FR  15131  (March  7, 1980). 

Secretary  Andrus  also  relied  on  EPA's 
policy  judgment  in  its  "Emission  Offset 
Interpretive  Ruling".  44  FR  3274  (January 
16, 1979).  In  that  ruling,  EPA  established 
its  significance  levels  for  the  emissions 
of  the  inert  pollutants  from  individual 
sources,  no  significance  level  was  or  has 
been  established  for  ozone.  The  EPA 
uses  these  levels  to  decide  how  to 
regulate  a  pollution  source  located  in  an 
attainment  area  (or  an  unclassified  area) 
if  its  emissions  would  affect  a 
nonattainment  area.  The  EPA  did  not 
rule  that  every  increase  in  pollution  was 


significant.  Instead,  it  ruled  that  "a  new 
or  modified  source  will  not  be 
considered  to  cause  or  contribute  to  a 
violation  of  an  NAAQS  if  the  air  quality 
impact  of  the  source  is  less  than  the 
specified  significance  levels."  44  FR  3277 
(January  16. 1979).  The  levels  EPA 
established  were  adopted  by  Secretary 
Andrus.  Compare  44  FR  3283  (January 
16, 1979),  codified  at  40  CFR  Part  50. 
Appendix  S,  Part  IILA.  (1987).  with  30 
CFR  250.45(e). 

By  not  treating  each  increase  in  the 
ambient  concentration  of  a  pollutant  in 
a  nonattainment  area  as  significant 
section  5(a)(8)  again  follows  the  CAA.  In 
the  1977  Amendments  to  the  CAA, 
Congress  found  that  the  Act  had  been 
inadequate  to  deal  with  interstate  air 
pollution  and  added  provisions  to 
resolve  the  problem.  Air  Pollution 
Control  District  v.  EPA,  739  F.2d  1071, 
1075  (6th  Cir.  1984).  Under  section  110  of 
the  Act  each  State  Implementation  Plan 
(SIP)  is  to  assure  that  sources  within  the 
State  do  not  prevent  attainment  of  the 
national  standards  in  neighboring 
States.  42  U.S.C.  7410(a)(2)(E).  The  Act 
requires  certain  new  sources  to  notify 
"all  nearby  States"  which  may  be 
affected  by  their  emissions.  42  U.S.C. 
7426(a).  The  affected  State  has  no  power 
to  veto  the  permit  to  be  given  to  the  new 
source,  but  it  may  petition  EPA  to  find 
that  the  source  will  prevent  the  affected 
State  from  complying  with  the  national 
standards.  42  U.S.C.  7426(b). 

The  CAA  does  not  seek  to  stop  a 
source  from  emitting  any  pollution 
which  may  affect  another  State;  rather, 
it  requires  only  that  the  source  must  not 
significantly  contribute  to  violations  of 
the  standards  in  another  State.  Air 
Pollution  Control  District,  supra,  at 
1088-94.  Indeed,  under  the  CAA,  one 
court  has  noted  that  to  prevent  a  source 
State  from  causing  even  minimal 
impacts  on  its  neighbor  "would  be  to 
hold  one  State  [the  source]  hostage  to 
another's  failure  to  enact  the  pollution 
control  strategies  necessary  to  conform 
to  the  requirements  of  the  Clean  Air 
Act. "  Connecticut  v.  EPA,  696  F.2d  147. 
164,  (2d  Cir.  1982). 

Accordingly,  in  a  ruling  on  interstate 
pollution,  EPA  found  that  an  Indiana 
plant,  emitting  sulfur  dioxide  into  a 
Kentucky  area  that  already  was 
violating  the  SOi  standard,  was  not 
preventing  the  Kentucky  area  from 
meeting  the  Federal  standard.  The  EPA 
found  that  the  plant's  "maximum 
contribution  to  predicted  violations  of 
the  24-hour  SO:  standard  is  small  (3 
percent)."  47  FR  6625  (February  16, 
1982).  Consequently,  "since  Gallagher's 
[the  plant's]  contributions  to  violations 
in  Jefferson  County  [Kentucky]  are  so 
small,  the  agency  has  concluded  that 


emissions  from  the  Gallagher  plant  are 
not  preventing  attainment  and 
maintenance  of  the  SOz  standards  in  . 
Kentucky."  Id. 

Under  DOI's  existing  rules  Federal 
standards,  rather  than  those  of  the 
affected  coastal  state,  are  followed. 
However,  even  in  these  rules  DOI 
exercised  its  discretion  in  going  beyond 
the  minimum  requirements  announced 
in  the  cited  court  cases.  For  example, 
under  the  national  existing  rules  if 
computer  modeling  showed  that  an  OCS 
facility  would  increase  pollution  by  3 
percent  of  the  NAAQS  in  an  onshore 
area  violating  that  standard,  DOI  would 
require  the  polluter  to  reduce  the  net 
emissions  of  that  pollutant  to  zero. 

The  proposed  rules,  like  the  existing 
EXDI  rules,  assure  comphance  with  the 
National  Ambient  Air  Quality 
Standards.  However,  the  proposals  go 
much  further  to  help  address  the 
problems  particular  to  California.  The 
basis  for  the  proposed  rule's  stringency 
is  explained  in  the  next  section. 

Uniqueness  of  California 

Against  this  background,  it  is 
important  to  explain  why  DOI  is 
proposing  in  this  Notice  a  rule  which 
would  apply  only  to  OCS  facilities  off 
the  coast  of  California.  Four  factors, 
taken  together,  support  the 
consideration  of  separate,  more 
stringent  rules  to  govern  control  of 
emissions  from  OCS  facilities  off  the 
California  coast,  especially  with  respect 
to  the  problem  of  ozone. 

First  is  the  severity  of  existing 
violations  of  the  NAAQS  in  several 
onshore  areas  along  the  California 
coast  Despite  efforts  in  the  last  15  years 
by  coastal  jurisdictions  to  comply  with 
the  NAAQS  established  under  the  CAA. 
southern  California  coastal  communities 
still  contend  with  some  of  the  worst  air 
quality  in  the  nation.  During  1986.  the 
San  Diego  air  district  exceeded  the 
NAAQS  for  ozone  on  42  days;  the  South 
Coast  air  district  exceeded  the  NAAQS 
for  ozone  on  164  days:  the  Ventura  air 
district  exceeded  the  NAAQS  for  ozone 
on  59  days:  the  southern  Santa  Barbara 
air  district  exceeded  the  NAAQS  for 
ozone  on  1  day:  and  the  San  Francisco 
Bay  area  air  district  exceeded  the 
NAAQS  for  ozone  on  5  days.  No 
exceedances  of  the  NAAQS  for  ozone 
were  measured  in  the  northern  Santa 
Barbara,  San  Luis  Obispo,  the  .North 
Central  Coast,  and  North  coast  air 
districts.'  (The  NAAQS  for  ozone  is  12 
parts  per  hundred  million  (pphm).) 


'  Summar)  ot  1986  Air  Qu.ility  Data.  CHlifu-iii.t 
Air  Resources  Board  Voijme  XVIII. 
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Second,  environmental  climatic,  and 
geographic  conditions  along  the  coast  of 
California  believed  to  contribute  to  the 
formation  and  accumulation  of  ozone 
and  other  poUutanls  in  coastal 
California  to  a  greater  degree  than  is 
experienced  in  other  coastal  areas  of  the 
United  States.  These  conditions  include 
the  presence  of  a  largely  unbroken  chain 
of  coastal  hills  and  mountains  from 
Mexico  to  Oregon  landward  of  the 
narrow  coastal  plain.  When  the  winds 
along  the  coast  come  in  from  the  sea.  the 
mountains  act  as  a  barrier  frequently 
preventing  the  maritime  air  from  flowing 
into  the  inland  valleys  and  desert 
thereby  trapping  pollutants  originating 
in  the  coastal  areas.* 

in  addition,  especially  during  the 
summer  months,  conditions  frequently 
create  "temperature  inversions"  which 
trap  pollutants  in  the  maritime  air  at  a 
low  level  over  the  coastal  plain. 

The  general  |air|  circulation  of  the 
(Califomiaj  region  it  located  under  the 
eastern  portion  of  the  Pacific  High.  This 
results  in  a  prevailing  northwesterly  flow 
along  the  west-facing  coast.  In  the  northern 
hemisphere,  northerly  (low  along  west-facing 
coastlines  can  result  in  significant  oceanic 
upwelling.  thus  bringing  cool  water  to  the 
ocean  surface.  This  is  the  case  along  most  of 
the  California  coast  north  of  Point 
Conception,  leading  to  the  prevailing  stratus 
and  fog  regimes  of  the  summer  season.  The 
eastern  portions  of  anticyclones  are  also 
areas  of  subsidence,  which  are  sinking 
motions  that  tend  to  warm  the  air.  The 
warming  of  air  aloft  and  cooling  of  surface  air 
by  the  upwelled  cool  ocean  water  result  in 
the  formation  of  a  low  level  temperature 
inversion  (a  condition  of  increasing 
temperature  «<rilh  elevation).  The  end  resuh  is 
a  low  level  layer  of  stable  and  cool  air, 
referred  to  as  the  marine  layer.  H  is  marked 
by  a  stratus  and  fog  regime  and  limits  the 
vertical  advection  of  atmospheric  pollutants 
and  aerosols.' 

Also  potentially  contributing  to  the 
problem  is  the  daily  pattern  of 
alternating  sea  breezes  and  land  breezes 
along  the  coast  On  a  summer  morning, 
the  sun  warms  the  land  and  the  air 
above  it  more  rapidly  than  it  warms  the 
water  and  the  air  above  the  water.  As 
the  air  above  the  land  heats,  it  rises,  and 
marine  air  flows  in  to  replace  it.  After 
sunset,  the  flow  reverses:  as  the  land 
and  the  air  above  the  land  cool  more 
rapidly  than  the  water  and  the  air  above 
the  water,  the  air  above  the  water  then 
rises  relative  to  the  cooler  air  onshore, 
and  the  onshore  air  flows  offshore.  This 


'  See  Teknekitm.  Inc.  "Critique  of  the  CARB 
Opfinilion  of  California  Coastal  Wdlera  and 
UiKussion  of  the  Sea  Brveze/Ceneral  Qrculation  in 
Soulliem  California."  52  (July  1979). 

'  Kinal  FJS/R  for  Sania  Ynez  Unit  Lit  Klores 
Cdnyon  Developmenl  and  Productkin  Plan.  P.  S-ZO 
Ijunc  1964). 


daily  pattern  permits  emissions  of 
oxides  of  nitrogen  and  VOC  from  OCS 
facilities  to  mix  onshore  with  emissions 
from  onshore  sources.  These  emissions 
can  then  react  photocbemically  with  the 
sunlight  during  the  day  and  move 
offshore  at  night  where  more  OCS 
emissions  are  added.  Thus,  OCS  and 
onshore  emissions  can  "slosh"  around 
together,  trapped  by  the  coastal 
mountains  on  one  side  and  the 
temperature  inversion  above  the 
emissions  move  back  and  forth  with 
limited  ventilation  out  of  the  coastal 
areas. 

Third  is  the  narrowness  of  the 
continental  shelf  off  much  of  the 
California  coast  which  will  dictate  near- 
shore  development.  Off  the  California 
coast,  the  water  depth  increases  quickly. 
As  a  consequence,  most  OCS 
exploration  and  development  within  the 
next  15  years  will  be  concentrated 
within  15  miles  of  the  coast.  For 
example,  the  Development  and 
Production  Plan  for  the  Santa  Ynez  Unit 
calls  for  several  platforms,  all  within  9 
miles  of  the  mainland.  Platforms 
Hidalgo.  Harvest  and  Hermosa  in  the 
Point  Arguello  Held  will  be  within  11 
miles  of  the  coast  Platforms  Grace. 
Gilda.  and  Gail  in  the  Santa  Clara  and 
Sockeye  fields  are  within  11  miles  of  the 
coast.  Because  the  OCS  o^  California 
has  high  potential  for  significant  new 
discoveries  of  oil  and  gas,  MMS  is 
optimistic  that  additional  exploration 
and  development  activities  will  occur 
there  over  the  next  10-15  years. 
However,  the  closeness  of  these 
operations  to  shore  create  the  potential 
for  emissions  to  concentrate  in  a  smaller 
area  and  may  reduce  the  dispersion  for 
these  emissions. 

Fourth  is  the  consideration  of 
California's  own  air  quality  standards. 
Under  its  ovra  air  pollution  control  law. 
California  has  adopted  stricter-than- 
national  standards  for  ozone  and 
several  inert  pollutants.  While,  as 
previously  discussed.  DOI  is  not 
required  to  protect  the  more  stringent 
California  standards  in  order  to  satisfy 
section  5(a)(8].  DOI  believes  that  the 
state  standards  should  be  considered  in 
developing  DOI's  proposal. 

The  differences  between  the  State  and 
national  standards  has  been  an 
important  part  of  the  controversy  over 
the  regulation  of  air  pollutants  from 
OCS  facilities  off  California.  Since  at 
least  1976,  coastal  coimties  and  the 
Coastal  Commission  have  denied  OCS 
lessees  necessary  authorizations 
onshore  in  order  to  negotiate  further 
controls  and  mitigation  on  OCS 
facilities,  in  addition, to  those  ab^ady 
required  by  IX)L  These  actions  have 
resulted  in  litigation,  confusion. 


expense,  and  delay.  Production  of  * 

needed  oil  and  gas  supplies  has  been 
postponed,  and  the  public's  revenue 
from  its  OCS  resources  diminished. 
The  DOI's  previous  reluctance  to 
require  special  protection  for 
California's  air  quality  standards 
stemmed  from  the  fact  that,  unlike  the 
Federal  Clean  Air  Act.  "California 
statutes  generally  (did]  not  set  deadlines 
for  attaining  State  standards."  47  PR 
16353  (April  16, 1982).  While  DO!  agreed 
that  it  would  be  unfair  for  OCS  activities 
to  significantly  interfere  with  the  State's 
efforts  to  meet  the  Clean  Air  Act's 
deadlines,  it  could  perceive  no  reason  to 
place  special  burdens  on  OCS  lessees  to 
help  the  State  meet  the  distant  and 
generalized  goals  of  its  own  laws.  47  FR 
16350  (April  16, 1962). 

The  situation  has  changed  On 
September  30, 1988,  Governor 
Deukmejian  signed  the  California  Clean 
Air  Act  of  1988.  amending  the  State's  air 
pollution  control  laws.  Among  the  Act's 
many  changes  is  a  requirement  for  the 
local  air  pollution  control  districts  to 
achieve  State  standards  for  ozone, 
carbon  monoxide,  sulfur  dioxide,  and 
nitrogen  dioxide  "by  the  earliest 
practicable  date,"  a  fixed  date  the 
district  is  to  determine  subject  to  the 
review  of  CARB  (California  Health  and 
Safety  Code)  sees.  40910  and  41500(a). 
Each  district  generally  is  to  reduce 
emissions  of  each  nonattainment 
pollutant  by  at  least  five  percent  per 
year.  Id.  sec.  40914.  Additional 
requirements  must  be  imposed  in  each 
district  depending  upon  whether  its  air 
pollution  is  determined  to  be 
"moderate,"  "serious,"  or  "severe."  Id. 
sees.  40918-40920. 

In  light  of  this  development  DOI 
believes  it  appropriate  to  minimize  the 
effects  that  OCS  development  may  have 
on  the  State's  efforts  to  meet  its  own 
ambient  air  quality  standards  for  inert 
and  reactive  pollutants  regulated  under 
this  proposed  rule.  For  this  reason, 
among  others,  DOI  is  proposing  to 
require  lessees  to  install  BACT  on  new 
facilities  and  RACT  on  some  existing 
facilities  regardless  of  their  emission 
contribution.  In  other  words,  controls 
will  be  required  no  matter  how  small  an 
OCS  facihty's  impacts  on  air  quality. 
Additional  changes  serving  this  goal  are 
discussed  in  the  topics  below. 

Effective  Date  of  New  Rule 

The  DOI  has  received  many 
comments  concerning  the  effective  date 
of  the  final  rule  and  how  this 
determination  should  affect 
requirements  for  the  facilities  installed 
in  the  OCS  off  the  coast  of  California 
since  June  1980.  The  definitions  for  "new 
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facility"  and  "existing  facility"  are 
integrally  linked  to  this  determination. 
Comments  have  ranged  from  the  date  of 
the  publication  of  the  Notice  of  Final 
Rulemaking  (NFR)  the  DOI  air  quality 
rules  promulgated  March  7, 1980.  with 
an  effective  date  of  |une  2. 1980.  or  the 
date  of  the  filing  of  California's  lawsuit 
challenging  them  (July  1. 1981)  to  60  or 
90  days  after  the  publication  of  the  NFR 
for  these  proposed  rules  in  the  Federal 
Register. 

"The  DOI  expects  to  make  the  new 
rules  effective  30  days  after  publication 
of  the  NFR.  The  NFR  will  be  prospective 
with  regard  to  OCS  facilities  considered 
as  "new  OCS  facilities":  that  is.  any 
OCS  facility  in  a  proposed  plan 
submitted  for  review  after  the  effective 
date  of  the  rule  vtrill  be  defined  as  a  new 
OCS  facility,  and  all  other  OCS  facilities 
will  be  defined  as  existing  OCS 
facilities. 

Through  the  publication  of  this  Notice, 
DOI  seeks  comments  and 
recommendations  regarding  the 
proposed  regulatory  program  for  the 
control  of  emissions  from  OCS  activities 
off  the  coast  of  California.  Reviewers 
are  reminded  that  many  of  the 
provisions  of  the  NPR  are 
interdependent.  Thus,  while  commmts 
and  recommendations  regarding  specific 
provisions  are  sought,  comments  on  the 
proposal  as  a  whole  are  especially 
solicited. 

Structure  and  Overview  of  the  Proposed 
Rule 

The  proposed  rule  regulates  pollutants 
considered  to  be  inert  and  those  that 
react  photochemically  to  form  ozone. 
Under  the  provisions  for  the  prevention 
of  significant  deterioration.  TSP  will  be 
the  particulate  matter  indicator  rather 
than  PMio  (EPA.  Federal  Register  Notice 
of  July  1, 1987  (52  FR  24633)).  The  ozone 
precursors  are  NO,  and  VOC. 

The  proposed  rule  sets  forth  a  four- 
step  process.  First,  lessees  shall  install 
BACT  on  new  facilities  and  RACT  on 
existing  facilities  adjacent  to 
nonattainment  areas.  Second,  the 
magnitude  of  any  remaining  emissions 
from  new  facilities  shall  be  reviewed. 
Third,  that  review  shall  dictate  what 
further  mitigation,  if  any.  is  needed  for 
the  new  facilities.  Fourth,  the  cumulative 
impacts  from  all  facilities,  new  and 
existing,  shall  be  assessed  periodically 
for  the  purpose  of  deciding  whether 
even  further  emission  control  is 
necessary. 

The  proposed  rule  would  impose 
different  requirements  on  new.  existing, 
and  modified  facilities  on  the  basis  of 
whether  the  pollutants  being  reviewed 
are  photochemical  in  nature  (NO,  and 
VOC)  or  are  the  class  of  pollutants 


called  "inerts  "  (NOi,  SOi,  CO.  TSP,  lead, 
and  PMio). 

For  new  OCS  fadlities,  lessees  must 
install  BACT  on  new  sources  associated 
with  the  new  OCS  facility,  such  as  the 
power  generation  equipment  and  RACT 
on  existing  sources  associated  with  the 
new  OCS  facility,  including  crew  and 
supply  boats.  This  requirement  applies 
regardless  of  whether  the  new  OCS 
facility's  projected  emissions  exceed  the 
emission  or  significance  (de  minimis) 
levels  established  in  the  proposed  rule. 
At  this  initial  stage  of  review,  lessees 
also  must  analyze  the  feasibility  of  using 
onshore  generated  electricity  to  power 
the  new  facilities.  The  protocols 
governing  the  economic  component  for 
the  electrification  determination  are  set 
forth  in  Appendix  B  of  this  Notice. 

The  proposed  rule  sets  forth  detailed 
procedures  for  reviewing  the  remaining 
emissions  after  these  initial  stages  of 
review  and  determining  if  further 
mitigation  is  required.  In  addition,  the 
proposed  rule  also  requires  lessees  to 
estimate  any  emissions  of  pollutants 
classified  in  this  rule  as  toxic  and  to 
conduct  a  risk  assessment  if  a  generic 
assessment  has  not  been  completed  by 
theRD. 

For  some  existing  OCS  facilities,  the 
rule  proposes  to  require  the  installation 
of  RACT  within  3  years. 

The  provisions  governing  modification 
of  OCS  facilities  require  lessees  to 
install  BACT  or  RACT  and  to  compare 
the  net  emissions  resulting  from  the 
modification  with  allowable  levels  of 
emission  increases.  The  degree  of 
mitigation,  if  any,  shall  depend  upon 
whether  the  modification  is  to  an 
existing  or  new  OCS  facility  and  the 
quantity  of  the  projected  increase. 

The  proposed  rule  further  proposes  to 
cross-reference  certain  regulations  of 
EPA.  These  include  provisions 
governing  the  use  of  onshore  sources  for 
offsets,  the  designation  of  onshore 
attainment  and  nonattainment  areas, 
and  the  revised  NAAQS  for  particulate 
matter.  As  in  prior  rulemakings,  DOI  has 
carefully  reviewed  and  included  in  the 
proposed  rule  the  pertinent  requirements 
of  EPA's  regulations. 

Finally,  the  proposed  rule  provides 
protection  for  onshore  air  quality  which 
would  not  only  comply  with  the 
requirements  of  the  OCS  Lands  Act  but 
would  also  provide  additional  protection 
of  California's  onshore  air  quality 
commensurate  with  the  uniqueness  of 
California's  air  quality  problems.  The 
proposal  would  govern  all  air  pollutants 
with  primary  and  secondary  NAAQS, 
restrict  the  emissions  of  the  ozone 
precursors  from  new  OCS  facilities, 
regulate  temporary  sources,  and  require 
electrification  analyses.  These 


provisions  ser\-e  to  protect  California's 
onshore  air  quality.  In  addition,  the 
requirement  that  lessees  immediately 
install  emission  control  technology  on 
new  and  modified  OCS  facilities  further 
protects  the  onshore  air  quality.  The 
provisions  of  the  cumulative  analysis 
section  specifically  provide  the  local  air 
pollution  control  agencies  the 
opportunity  to  petition  the  RD  to 
implement  possible  emission  control 
measures  developed  as  a  result  of  the 
joint  assessment  conducted  by  the  RO 
and  the  agencies. 

Definitions 

The  defmitions  applicable  to  the 
proposed  rule  are  included  as 
§  250.47(a)(2).  The  DOI  received  many 
comments  on  the  definitions  for  the  rule. 
Conunenters  provided  four  general 
views  on  the  definitions:  (1)  The 
definitions  should  be  modified  to 
parallel  more  closely  the  State  and  local 
air  quality  program  definitions:  (2)  the 
defmitions  should  parallel  as  closely  as 
possible  the  Federal  EPA  definitions  and 
those  in  the  CAA:  (3)  the  definitions  in 
the  existing  rules  were  satisfactory:  and 
(4)  the  definitions,  though  satisfactory, 
should  be  clarified  in  some  areas. 

The  DOI  has  made  an  effort  to 
parallel  the  EPA  definitions,  when 
appropriate;  to  clarify  defmitions  which 
may  have  been  ambiguous:  to  retain 
those  it  beheves  are  satisfactory:  and  to 
consider  all  of  them  in  light  of  the 
definitions  either  proposed  or  presently 
used  by  the  State  and  local  air  pollution 
agencies. 

Three  terms  received  extensive 
comments:  "Facility,"  "best  available 
control  technology."  and  "emission 
offsets."  These  are  discussed  in  greater 
detail  below. 

Definition  of  Facility 

The  DOI  has  received  many 
comments  on  the  appropriate  definition 
of  the  term  "facility."  Comments  ranged 
from  those  suggesting  ver>'  broad 
definitions  to  those  suggesting  very 
limited  definitions  and  addressed  two 
key  aspects  of  the  definition:  What 
structures  should  be  included,  and  how 
mobile  sources,  such  as  crew  and  supply 
boats,  should  be  regulated. 

The  broadest  definition  suggested  the 
inclusion  of  all  structures  in  an  area 
connected  by  above-water  or 
tmderwater  pipelines,  cables  or 
walkways,  and  all  mobile  sources  when 
at  a  structure  and  when  in  transit 
between  the  structure  and  the  mobile 
source's  port  The  most  limited 
definition  suggested  was  a  definition 
that  included  individual  structures  and 
mobile  sources  while  at  a  structure. 
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The  existing  rule  defines  an  OCS 
facility  as  including  all  sources  related 
to  the  development  of  or  exploration  for 
oil  and  gas  at  a  single  site  and  includes 
sources  such  as  crew  and  supply  boats 
when  they  are  located  at  the  facility. 
The  DOI  proposes  to  retain  the  present 
definition  in  the  existing  air  quality  rulviS 
which  includes  structures  that  are 
associated  with  the  production  at  a 
single  site  and  mobile  sources  when 
they  are  at  a  structure,  but  clarify  its 
provisions  through  a  restructuring  of  the 
deHnition. 

The  provisions  of  the  regulatory 
program  which  address  crew  and  supply 
boats  and  tankers  received  extensive 
comments.  Suggestions  ranged  from 
regulating  these  sources  while  at  or  near 
an  OCS  facility  (defined  as  150  feet  by 
some  commenters  and  as  on  the  lease 
tract  by  others)  to  the  regulation  of  these 
sources  from  the  time  they  leave  port  to 
the  time  they  return  to  port.  The  DOI 
proposes  to  continue  to  regulate 
emissions  from  crew  and  supply  boats 
when  they  are  attached  to  the  OCS 
facility  which  they  are  servicing. 

The  inclusion  of  crew  and  supply 
boats  as  part  of  the  OCS  facility  when 
the  boat  is  located  at  the  OCS  facility 
places  the  requirement  for  the 
installation  of  OCS  RACT  on  these 
sources.  The  installation  of  OCS  RACT 
on  boats  relates  only  to  pieces  of 
equipment  or  operational  limitations, 
such  as  the  use  of  fuel  which  contains 
reduced  levels  of  sulfur  compounds. 
OCS  RACT  does  not  refer  or  relate  to 
emission  reduction  techniques  such  as 
speed  limits  for  the  crew  and  supply 
boats  in  transit  between  their  ports  and 
the  OCS  facility.  The  OCS  RACT 
determination  for  special,  one-time  use 
boats  (for  example,  a  special  barge  for 
the  installation  of  a  platform  structure) 
will  be  made  on  a  case-by-case  basis. 

Definition  of  OCS  Best  A  vaihble 
Control  Technology  (BACT)  and  OCS 
Reasonably  A  vailable  Control 
Technology  (RACT) 

OCS  BACT  and  OCS  RACT  are 
defined  in  the  existing  rules  to  parallel 
the  definition  used  by  the  EPA:  Control 
technology  which  considers  the  energy, 
environmental,  and  economic  impacts  in 
assessing  the  status  of  a  candidate 
emission  control  technology  as 
appropriate  for  a  particular  application. 

The  proposed  definition  for  OCS 
BACT  differs  from  the  definition  of 
BACT  in  the  existing  rules  and  from  that 
of  the  onshore  California  air  pollution 
agencies  (which  is  similar  to  the  Lowest 
Achievable  Emission  Rate  definition 
established  by  EPA)  but  tries  to  reflect 
the  economic  and  safety  considerations 
that  are  unique  to  OCS  facilities.  The 


definition  includes  several  explicit 
factors  that  are  intended  to  be  guides  in 
determining,  on  a  case-by-case  basis, 
whether  a  candidate  emission  control 
technology  will  be  installed. 

The  rule  proposes  that  OCS  BACT 
will  be  installed  on  all  new  OCS  facility 
sources  and  OCS  RACT  will  be  installed 
on  all  existing  sources  (including 
existing  crew  and  supply  boats)  or 
applicable  sources  used  for  these  new 
C)CS  facilities'  operations.  The 
installation  of  control  equipment  will 
reduce  the  quantity  of  emissions  from 
these  sources  and  reduce  the  onshore 
impacts  from  OCS  facilities.  "Applicable 
sources"  for  construction  activities 
means  sources  that  will  be  used  on  a 
more  than  one-time  basis,  such  as  crew 
and  supply  boats.  A  source  which  will 
be  used  for  one  unique  project,  such  as  a 
special  crane  or  barge,  will  be  evaluated 
on  a  case-by-case  basis. 

Requirements  for  the  installation  of 
BACT  for  new  sources  in  the  coastal 
California  air  districts  vary.  Some 
require  the  installation  of  BACT  on  all 
sources;  others  require  the  installation 
of  BACT  if  emissions  exceed  levels 
ranging  as  high  as  250  tons  per  year. 
RACT  can  be  required  as  the  result  of 
the  periodic  SIP  analyses  and 
rulemaking  for  existing  onshore  sources. 

A  Notice  printed  elsewhere  in  this 
issue  of  the  Federal  Register  describes 
the  process  by  which  specific  control 
technologies  are  determined  to 
represent  OCS  BACT  or  OCS  RACT  and 
proposes  an  initial  list  of  OCS  BACT 
and  OCS  RACT  for  various  OCS 
sources.  Because  the  candidate  emission 
control  technologies  apply  to  a  wide 
range  of  different  sources  used  for  the 
same  purpose  (such  as  power 
generators)  and  because  emission 
control  technologies  are,  in  many  cases, 
source  specific  (there  are  unique 
technologies  for  lean-bum  engines  that 
differ  from  those  for  rich-bum  engines), 
the  installation  of  all  the  listed  emission 
control  technologies  is  not  practical  or 
appropriate.  A  provision  is  included  to 
allow  the  lessee  to  justify  why 
installation  of  an  identified  emission 
control  technology  would  not  be 
appropriate  for  a  source. 

Definition  of  Emission  Offsets 

The  acquisition  of  emission  offsets  is 
an  option  if  mitigation  is  required 
because  a  proposed  OCS  activity  or 
OCS  facility  will  emit  pollutants  in 
excess  of  permitted  levels.  Emission 
offsets  can  be  obtained  from  stationary 
sources,  such  as  power  plants 
(commonly  referred  to  as  "traditional 
offsets")  and  from  mobile  sources,  such 
as  cars  and  buses  (commonly  referred  to 
as  "nontraditional  offsets"). 


The  DOI  received  numerous 
comments  concerning  the  appropriate 
definition  for  emission  offsets.  The 
commenters  were  concerned  that  the 
definition  would  reflect  the  onshore 
agencies'  requirements  (both  EPA  and 
the  State/local  rules)  and  that  the  OCS 
program  be  coordinated  with  the 
onshore  programs  to  insure  against  the 
double-counting  of  offsets  by  both 
onshore  and  offshore  agencies. 

The  DOI  proposes  a  definition  and 
regulatory  provisions  that  reflect  the 
requirements  of  the  onshore  agencies, 
include  key  aspects  of  the  Federal 
requirments,  and  insure  proper 
coordination  between  the  onshore  and 
OCS  programs  by  mandating  that  the 
lessees  obtaining  offsets  coordinate  with 
the  appropriate  onshore  agencies.  OCS 
operators  proposing  the  use  of  onshore 
emission  offsets  must  show  that  the 
appropriate  onshore  agencies  have  been 
notified  and  the  appropriate  SIP 
amended  before  the  offset  can  be 
applied  to  the  OCS  facility.  The 
provisions  for  emission  offsets  are 
proposed  to  address  the  concems  of  the 
commentors  and  to  insure  appropriate 
coordination  and  accounting  for  any 
proposed  emission  offsets. 

The  DOI  is  also  considering  the 
establishment  of  an  offset  "banking" 
program.  A  Federal  Register  Notice 
published  by  EPA  on  December  4, 1986 
(51  FR  43813),  outlined  EPA's  program, 
and  aspects  of  it  could  serve  as  a  basis 
for  DOI's  program.  This  banking 
program  would  allow  an  operator  to 
place  in  reserve  (bank)  for  later  use 
emission  offsets  that  had  been  obtained 
but  were  not  needed  because  the 
specific  activity  for  which  the  offset  was 
obtained  was  terminated  or  the 
mitigation  requirement  for  the  project 
was  reduced  (possibly  by  the  reduced 
production  level  at  the  C>CS  facility). 

An  explanation  of  the  other 
paragraphs  of  the  rule  follows: 

Cumulative  Assessments 

The  provisions  of  §  250.47(a)(3)  of  the 
proposed  rule  describe  a  periodic 
cumulative  assessment  of  the  impact  of 
emissions  from  OCS  facilities  on 
onshore  air  quality  by  the  RD  in 
coordination  with  the  local  air  pollution 
control  agencies.  The  local  agencies  will 
be  able  to  petition  the  RD  to  implement 
emission  control  measures  for  OCS 
facilities  determined  to  have  a  beneficial 
effect  on  onshore  air  quality.  The  RD 
would  assess  and  implement  those 
measures  determined  to  be  appropriate 
and  feasible  on  OCS  sources. 
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Facilities  Affecting  Both  Attainment  and 
Nonattainment  Areas 

The  provisions  of  5  250.47(a)(4)  of  the 
proposed  rule  relate  to  OCS  facilities 
that  may  affect  both  attainment  and 
nonattainment  areas.  The  intent  of  this 
provision  is  to  set  a  distance  from  an 
onshore  nonattainment  area  within 
%vhich  an  OCS  facility  is  treated  as  if  it 
were  affecting  that  nonattainment  area. 
This  distance  is  proposed  to  be  25  miles. 
The  Joint  Interagency  Ozone  Modeling 
Study  (JIMS)  for  the  Santa  Barbara 
Channel  Area  predicted  that  the 
ambient  ozone  impact  from  a  group  of 
sources  fell  below  1  to  2  parts  per  billion 
25  miles  downwind  of  the  sources.  This 
impact  level  is  considered  the  sensitivity 
level  for  the  photochemical  models  used 
for  these  analyses.  This  distance  is  also 
extensively  referenced  in  an  EPA 
Federal  Register  Notice  dated  November 
24, 1987  (52  FR  45043)  outlining  EPA's 
post-1987  ozone  and  carbon  monoxide 
nonattaiiunent  area  policy. 

Mitigation 

Section  250.47(a)(5)  of  the  proposed 
rule  addresses  the  methods  by  which 
mitigation  for  emissions  from  an  OCS 
facility  in  excess  of  the  allowable  levels 
may  be  obtained.  The  ANPR  proposed 
options  that  could  be  employed  if 
mitigation  of  emissions  were  required. 
They  were: 

1.  Traditional  and  nontraditional 
offsets  (defined  above), 

2.  InterpoUutant  offsets  (substituting 
the  acquisition  of  an  offset  for  one 
pollutant  for  the  mitigation  required  for 
a  second  pollutant:  an  example  is  the 
acquisition  of  VOC  offsets  to  satisfy  a 
mitigation  requirement  for  NO, 
emissions), 

3.  Interbasin  offsets  (the  acquisition  of 
offsets  in  an  onshore  air  basin  adjacent 
to  the  onshore  air  basin  directly 
impacted  by  the  emissions  from  a 
source), 

4.  A  fee  program  (a  program  in  which 
a  fee  is  paid  in  lieu  of  the  acquisition  of 
offsets;  the  pooled  funds  are  directed  to 
emission  control  strategies  or  programs 
that  are  either  too  large,  too  costly,  or 
involve  too  many  small  sources  for  one 
operator  to  fund), 

5.  The  application  of  advanced 
emission  control  technology  (technology 
that  is  unproven  in  the  application  being 
proposed  but  that  has  been  shown  in 
other  applications  to  effectively  reduce 
the  emissions  of  a  particular  pollutant), 
and 

6.  The  application  of  additional 
emission  control  equipment,  technology 
that  is  proven  in  the  application  being 
proposed  but  is  not  listed  as  a  required 
control  by  the  OCS  BACT  requirement. 


The  DOI  would  include  traditional 
offsets,  non-traditional  offsets,  and  the 
application  of  advanced  emission 
control  technology  as  options  when 
mitigation  is  required  by  the  proposed 
rule.  The  DOI  believes  that  additional 
information  concerning  the  rule  of  the 
precursors  to  ozone  in  its  formation  and 
the  long-range  transport  of  pollutants 
must  be  gathered  before  either  an 
interpollutant  or  an  interbasin  offset 
program  is  developed  and  proposed  but 
will  consider  the  use  of  interpollutant 
offsets  on  a  case-by-case  basis  when 
analyses  establish  net  equivalency  to 
the  RD  and,  when  onshore  offset 
sources  are  proposed,  the  appropriate 
onshore  agencies.  The  application  of 
control  equipment  not  listed  as  OCS 
BACT  is  not  being  proposed  because, 
upon  additional  analysis,  no  technology 
or  pieces  of  equipment  were  identified 
for  this  category.  When  offsets  are 
provided  as  a  mitigation  option,  the  total 
quantity  of  the  emission  offsets  obtained 
must  equal  or  exceed  the  projected 
emissions  profile  for  the  OCS  facility 
being  mitigated,  as  speciHed  by  the 
proposed  rule. 

California  Air  Quality  Advisory 
Committee  (CAQAC) 

Several  commenters  suggested  the 
chartering  of  an  advisory  committee 
when  a  notice  of  final  rulemaking  (NFR) 
was  developed.  The  committee  would 
provide  the  RD  with  general  advice  and 
recommendations  as  well  as  review  of 
the  elements  of  the  NFR.  The  DOI  is 
proposing  to  charter  an  advisory 
committee. 

The  proposed  committee  would 
provide  advice  and  recommendations  to 
the  RD  in  the  development  of  elements 
for  the  implementation  of  the  rules 
including  OCS  BACT  and  OCS  RACT, 
risk  assessments  for  toxic  air  pollutants, 
and  elements  of  the  electrification 
analysis.  There  would  be  five  voting 
members:  One  person  representing  the 
State  of  California,  one  person 
representing  the  local  counties/air 
pollution  control  agencies,  one  person 
representing  the  offshore  industry,  one 
person  representing  the  environmental 
community,  and  a  chairman  selected  by 
the  Secretary.  Nonvoting,  ex  officio 
members  would  include  representatives 
from  MMS,  EPA,  and  the  U.S.  Coast 
Guard. 

The  CAQAC  will  meet  at  least  once  a 
year,  and  during  the  first  few  years,  it 
will  meet  more  than  once  a  year. 
Actions  receiving  the  unanimous 
consent  of  the  voting  members  would  be 
forwarded  as  recommendations  of  the 
committee  and  actions  not  receiving 
unanimous  consent  would  be  forwarded 
with  the  differing  opinions. 

/ 


The  CAQAC  would  be  allowed  to 
establish  technical  workgroups  to 
develop  information  for  the  committee's 
agenda  items.  These  workgroups  would 
consist  of  technically  qualified  staff  or 
representatives  from  the  groups 
represented  on  the  committee. 

Emissions  Monitoring  Requirements 

The  proposed  rule  includes  in 
§  250.47(a](6]  emissions  monitoring 
requirements  that  would  be  applicable 
to  both  new  and  existing  facilities, 
including  any  that  require  emissions 
controls  after  modification.  These 
requirements  parallel  those  of  existing 
§  §  250.45  and  250.46.  The  proposed 
provisions  require  the  lessee  to  submit 
emissions  data  monthly,  including 
information  determined  by  DOI  to  be 
necessary  to  insure  compliance  with  the 
remainder  of  the  rules  and  in  a  form 
prescribed  by  DOI.  and  that  the  lessee 
prepare  a  plan  to  evaluate  the 
effectiveness  of  the  monitoring 
equipment  employed  and  submit  the 
results  of  that  evaluation. 

Annual  Projected  Inventory 

Under  S  250.47(a)(7)  of  the  proposed 
rule,  a  lessee  would  be  required  to 
update  annually  the  past  and  projected 
total  emissions  for  the  lessees  OCS 
facilities  within  a  given  OCS  air  basin 
and  submit  the  information  to  the  RD. 

Collection  of  Meteorological  Data 

Under  S  250.47(a)(8]  of  the  proposed 
rule,  a  lessee  may  be  required  to  collect 
and  submit  meteorological  data  in  the 
same  manner  as  required  under 
SS  250.45  and  250.46.  The  Quality 
Assurance  Handbook  for  Air  Pollution 
Measurement  Systems:  Vol.  IV 
Meteorological  Measurements  (EPA- 
600/4-82-060.  Feb.,  1983)  and  Onsite 
Meteorological  Program  Guidance  for 
Regulatory  Modeling  Application  (EPA- 
450/4-^7-013.  June  1987)  provides 
guidelines  concerning  the  acquisition  of 
data. 

Inspection  of  OCS  Facilities  and 
Enforcement 

General  provisions  for  the  inspection 
of  OCS  facilities  are  addressed  in 
§  250.47(a)(9)  of  the  proposed  rule.  This 
paragraph  also  includes  requirements 
for  the  source  test  program  for  an  OCS 
facility.  Where  applicable.  40  CFR  Part 
60.  Appendix  A.  provides  guidelines  for 
the  periodic  source  test  procedures. 

This  paragraph  also  includes  the 
granting  of  a  short-term  variance  during 
those  periods  of  upset  conditions 
(periods  of  time  when  pieces  of 
equipment  malfunction]  which  may 
arise  from  time  to  time  without  penalty 
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so  long  as  the  prov  isions  of  the 
paragraph  are  complied  with.  A 
variance  could  be  granted  to  allow  the 
continuation  of  operations  with  a 
schedule  for  the  repair  of  the 
malfunctioning  piece  of  equipment.  Any 
emissions  occurring  during  the  upset 
condition  must  be  reported. 

New  OCS  Facilities 

The  provisions  of  {  25a47(b)  of  the 
proposed  rule  pertain  to  "new  OCS 
facilities"  as  deHned  at  S  250.47(a)  and 
apply  to  all  operations  occurring  in  the 
dcS  off  the  coast  of  California.  Section 
S  250.47(b)(2)  of  the  proposed  rule 
details  the  information  to  be  included 
with  a  plan  that  will  enable  the  RO  to 
make  the  required  determinations. 

The  Electrification  Analysis 

Under  \  2S0.47(b)(3)  of  the  proposed 
rule,  the  preparation  of  an  electrification 
analysis  is  proposed  for  OCS 
development  and  production  facilities. 
The  existing  rules  do  not  require  an 
analysis  of  the  acquisition  of  electricity 
for  an  OCS  facility  from  onshore 
sources.  Guidelines  for  the  economic 
component  of  the  analysis  are  proposed 
in  Appendix  B  of  this  Notice. 

This  analysis  would  provide 
information  which  would  be  used  by  the 
RD  in  determining  whether  a  facility 
should  obtain  its  power  from  OCS 
sources  or  from  onshore  sources,  such 
as  cogeneration  facilities  or  the  onshore 
power  grid.  If  power  for  an  OCS  facility 
can  be  obtained  from  the  onshore  power 
grid,  the  net  emissions  and  onshore 
impacts  from  the  OCS  can  be  reduced 

An  OCS  facility's  electric  power 
generation  equipment  is  a  principal 
source  of  OCS  emissions;  therefore, 
electrification  defined  in  S  250.47(a)(2)) 
is  considered  as  a  means  of  reducing  air 
emissions  from  OCS  areas,  where 
feasible.  However.  DOI  is  concerned 
that  alternate  power  sources  supplying 
the  power  needed  for  OCS  projects  may 
emit  comparable  levels  of  pollution  and 
have  environmental  impacts  in  the  areas 
where  the  power  is  produced.  A 
decision  on  the  feasibility  of  electrifying 
an  OCS  facility  from  onshore  sources 
could  take  into  consideration  the  net 
environmental  impact  of  the  analyzed 
scenarios. 

There  is  a  minimal  level  of  on-facility 
generated  power  needed  to  provide 
power  to  fire  and  safety  equipment  and 
for  backup  power  in  case  the  onshore 
power  source  is  disrupted  (to  insure  the 
safety  of  the  platform  and  personnel). 
The  final  decision  concerning  the 
electrification  of  an  OCS  facility  will  be 
made  by  the  RD. 

Section  250.47(b)(3)  also  proposes  a 
process  by  which  the  RD  will  discuss 


the  content  of  the  electrification 
analysis  with  the  CAQAC  and  consider 
the  individual  committee  member's 
comments  in  determining  the  extent  to 
which  power  for  the  proposed  OCS 
facility  will  be  met  from  onshore 
sources.  The  CAQAC  will  not  provide 
any  project-specific  recommendations 
on  these  analyses. 

Initial  Emission  Control  Requirement 

Section  250.47(b)(4)  of  the  proposed 
rule  requires  the  installation  of  emission 
control  technology  on  all  appropriate 
sources  associated  with  new  OCS 
projects.  This  level  of  emission  control 
is  defined  as  either  OCS  BACT  for  new 
sources,  such  as  power  generators  on  a 
new  facility,  and  OCS  RACT  for  existing 
sources,  including  crew  and  supply 
boats,  associated  with  new  facilities. 
The  existing  rules  require  the 
installation  of  emission  control 
equipment  only  after  an  analysis  is 
conducted  that  shows  that  an  OCS 
facility  would  have  a  significant  effect 
on  onshore  air  quality.  "The  installation 
of  control  equipment  will  reduce  the 
emissions  and  onshore  impacts  from 
OCS  facilities  and  also  provides  energy 
efficiency  benefits  for  the  operators.  An 
example  is  the  use  of  waste  heat  from 
the  power  generation  equipment  as  a 
way  to  meet  the  heat  requirements  for 
processing  at  the  same  time  the  operator 
reduces  power  generation  capacity  and 
net  emissions. 

A  Noticed  published  elsewhere  in  this 
issue  of  the  Federal  Register  proposes  a 
determination  of  emission  control 
technologies  on  pieces  of  equipment  that 
would  constitute  OCS  BACT  or  OCS 
RACT.  Once  these  lists  are  final,  all  new 
applicable  OCS  sources  would  be 
required  to  install  the  listed  emission 
control  equipment  unless  the  operator 
could  show  the  RD  that  a  particular 
piece  of  equipment  or  strategy  is 
inappropriate  for  the  specific  OCS 
facility.  An  example  of  this  situation  is 
where  the  list  contains  emission  control 
equipment  for  "lean-bum"  diesel 
generators  but  an  operator  chooses  to 
install  a  "rich-bum"  diesel  generator 
with  the  listed  emission  control 
equipment  for  "rich-bum"  diesel 
generators.  The  installation  of  emission 
controls  for  a  "lean-bum"  diesel 
generator  is  inappropriate  in  this  case. 

Air  Quality  Review  and  Additional 
Controls  Required 

Section  250.47(b)(5)  of  the  proposed 
rule  proposes  review  and  mitigation 
requirements  for  exploration, 
construction,  and  development/ 
production/ processing  phases  of  OCS 
projects  for  the  photochemical  and  inert 
air  pollutants.  The  existing  rules,  as 
discussed  earlier,  require  a  three-step 


process  to  determine  if  a  significant 
onshore  impact  will  result  from 
emissions  from  a  new  OCS  facility  and 
the  degree  of  mitigation  required  if  such 
an  impact  is  predicted.  The  existing 
rules  use  an  emission-based  approach 
for  the  ozone  precursor  VOC  and  an 
impact-based  approach  for  the 
remaining  pollutants.  These  approaches 
apply  to  all  phases  of  an  OCS  project, 
with  varying  degrees  of  mitigation 
required  based  on  the  phase  being 
analyzed.  These  approaches  apply  to  all 
phases  of  an  OCS  project  to  minimize 
the  net  emissions  and  onshore  impacts 
from  an  OCS  project. 

The  proposed  rule  differs  from  the 
existing  rules  in  the  approach  employed 
for  the  controlled  pollutants,  the  scope 
of  mitigation  required  for  a  particular 
phase  of  a  project,  and  the  stage  during 
the  review  at  which  emission  control 
equipment  is  required.  The  emission 
levels  at  which  control  equipment  and 
mitigation  is  required  are  also  reduced 
in  the  proposed  rule  from  the  existing 
rules. 

Ozone  Precursors — Exploration 

The  proposed  regulation  for 
exploration  operations  limits  the  number 
of  exempt  simultaneous  drilling 
operations  that  can  take  place  in  an 
OCS  air  basin  off  Califomia  and  in  all 
OCS  air  basins  off  Califomia  (see  the 
map  in  Appendix  A  of  this  Notice), 
places  spatial  limitations  on  the 
proximity  of  operations  to  one  another, 
and  uses  a  performance  standard  for  the 
emissions  of  NO, — a  precursor  to  ozone 
and  NOi.  These  provisions  will  reduce 
the  net  emissions  and  onshore  impacts 
from  the  exploration  phase  of  OCS 
activities. 

The  limitation  on  simultaneous 
operations  is  based  on  the  designation 
of  the  OCS  air  basin  with  regard  to 
onshore  ozone  status.  The  limitation  is 
coupled  with  a  provision  to  provide 
lessees  with  relief  under  the  suspension 
provisions  of  the  30  CFR  Part  250 
regulations  when  drilling  activities  are 
prevented. 

The  proposed  performance  standard 
is  based  on  the  present  and  predicted 
capabilities  of  engine  manufacturers  to 
develop  engines  with  lower  emission 
levels.  Presently,  some  Caterpillar  diesel 
engines  can  attain  the  8  grams  per 
horsepower-hour  standard.  The  engines 
of  other  manufacturers  may  be  able  to 
attain  this  standard  in  the  near  future 
and  can  attain  the  11  grams  per 
horsepower-hour  standard  at  the 
present  time.  A  limited  number  of 
exploration  drilling  vessels,  under  20 
percent  of  the  total  worldwide,  are 
equipped  with  the  Caterpillar  engines 
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that  can  attain  the  lower  standard.  A 
majority  of  the  remaining  exploration 
drilling  vessels  are  equipped  with 
engines  that  can  be  retrofitted  to  attain 
the  higher  standard  or  can  attain  the 
higher  standard  at  the  present  time.  The 
lower  standard  appears  to  be  a  widely 
attainable  performance  standard  by 
most  manufacturers  in  the  near  future. 

The  limitation  of  exempt  exploration 
operations  occurring  simultaneously 
requires  the  full  mitigation  of  emissions 
from  operations  in  excess  of  the 
allowable  number  occurring  in  the  same 
OCS  air  basin  at  the  same  time.  If  the 
allowable  number  of  exploration 
operations  is  three,  for  example, 
emissions  from  a  fourth  and  each 
additional  exploration  operation 
occurring  at  the  same  time  would  have 
to  be  fully  mitigated  using  one  of  the 
options  prescribed  in  S  250.47(a)(5)  of 
the  proposed  nde. 

The  proposed  rule  allows  either  four, 
three,  or  two  exempt  exploration 
operations  to  occur  simultaneously 
depending  on  the  ability  of  the  vessels 
to  meet  the  performance  standard 
proposed  in  this  section.  In  a  review  of 
the  historic  records  of  exploration 
activities  in  the  Califomia  OCS.  the 
maximum  number  of  separate 
operations  that  occurred  in  any  1  year 
was  12  in  1983  and  was  split  between 
the  Santa  Barbara  and  Santa  Maria 
Basins.  Since  that  time,  there  have  been 
less  than  six  operations  in  any  year  in 
the  two  basins. 

Ozone  Precursors — Construction 

The  proposed  rule  sets  an  emission 
allowance  for  construction  activities 
based  on  a  calendar  quarter  basis.  The 
proposed  allowances  are  one-fourth  of 
the  applicable  annual  emission 
allowances  for  development/production 
activities  in  the  OCS  air  basins  adjacent 
to  the  onshore  areas  designated  as 
either  attainment  or  nonattainment 

The  rule  also  proposes  to  limit  the 
mitigation  requirements  for  the  ozone 
precursors  from  construction  activities 
to  the  mitigation  requirement  for  the 
maximum  annual  emission  level  for 
each  pollutant  for  the  development/ 
production  phase  of  the  OCS  facility. 

Ozone  Precursors — Development/ 
Production  Activities 

The  rule  proposes  in  S  250.47(b)(5)(ui) 
to  govern  t>oth  NO.  and  VOC  emissions 
as  photochemical  pollutants.  Both 
pollutants  participate  in  the  formation  of 
ozone  in  the  atmosphere  when  other 
precursor  compounds  are  available  in 
the  presence  of  sunlight.  The  onshore 
Califomia  agencies  have  developed 
their  SIP's  to  include  control  of  NO.  and 
VOC.  The  DOI  requests  commenters  to 


provide  information  on  the  scientific 
basis  for  the  control  of  both  pollutants 
as  photochemical  precursors. 

The  proposed  rule  requires  the  lessee 
to  comply  with  an  emission-based 
review  for  a  new  facility.  The  proposed 
approach  differs  from  the  existing  rules 
in  several  respects:  First  the  existing 
rules  only  govern  VOC  as  a  precursor 
for  ozone;  second,  the  allowance 
emission  levels  are  based  on  the 
formula.  E=33.3D  (where  E  is  the 
allowable  emissions  in  tons  per  year 
and  D  is  the  distance  of  the  facility  from 
shore)  and  provide  for  higher  allowable 
emission  levels;  and  third,  the  existing 
rules  require  a  1:1  offset  ratio,  even  in 
nonattainment  areas. 

The  proposed  rule  proposes  to 
regulate  both  VOC  and  NO.  emissions, 
to  set  emission  allowance  at  least  as 
stringent  (but  in  most  cases,  more 
stringent)  than  those  allowed  by  the 
exemption  formula,  and  to  set  an  offset 
ratio  at  least  as  stingent  (but  in  some 
cases,  more  stringent)  than  those  in  the 
existing  rules. 

The  proposed  rule  proposes  an 
emission  allowance  of  100  tons  per  year 
for  OCS  facilities  located  adjacent  to  an 
onshore  ozone  attainment  area  and  46 
tons  per  year  for  OCS  facilities  located 
adjacent  to  or  within  25  miles  of  an 
onshore  ozone  nonattainment  area.  The 
emission  allowance  values  proposed  for 
development/production  activities  for 
the  ozone  precursors  are  based  on  the 
CAA  definition  of  a  major  stationary 
source  and  the  Califomia  model  air 
quality  mle  and  are  supported  by  an 
analysis  of  various  emission  levels  from 
OCS  facilities  on  onshore  ozone 
concentrations.  The  following  topic. 
Modeling  Analyses  Pertinent  to  the 
Proposed  Rule,  outlines  this  and  a  prior 
modeling  analysis. 

Several  commenters  suggested  that 
DOI  investigate  the  development  of  an 
impact-based  regulatory  program  for  the 
ozone  precursors.  Under  such  a 
program,  onshore  impact  levels  are  used 
as  standards  to  determine  the  control/ 
mitigation  requirements  for  an  OCS 
project 

liie  DOI  has  gathered  a  great  deal  of 
information  on  this  subject  and  is 
proposing  to  require  an  emission-based 
approach  for  the  ozone  preciu^ors,  NO, 
and  VOC  maintaining  the  regulatory 
structure  of  the  existing  rules.  This 
proposal  uses  an  emission-based 
approach  due  to  the  unanswered 
questions  related  to  impact-based 
regulation  of  NO^  and  VOC  emissions  at 
the  present  time.  The  DOI  will  continue 
to  gather  information  on  this  subject  and 
participate  in  scientific  investigations 
conceming  the  formation  and  transport 
of  ozone  and  its  precursors,  and  DOI 


encourages  further  work  by  the 
scientific  community  on  this  subject. 

Modeling  Analyses  Pertinent  to  the 
Proposed  Rule 

Two  studies  that  have  been  used  in 
developing  the  proposed  emission 
allowances  for  development  and 
production  activities  and  form  the 
technical  basis  for  their  inclusion  are  the 
Joint  Interagency  Modeling  Study  ({IMS) 
Santa  Barbara  Ozone  Modeling 
Analysis  and  the  Ozone  Analyses  for 
the  Califomia  Rulemaking.  The  former 
analysis  was  conducted  in  1984  and  1985 
by  Systems  Application,  Inc.  (SAl).  San 
Rafael,  Califomia,  under  the  direction  of 
DOI.  EPA.  CARB.  and  the  Counties  of 
Santa  Barbara  and  Ventura.  The  latter 
analysis  was  conducted  in  1987  and  1988 
by  SAI  under  the  direction  of  DOI. 

Both  analyses  assessed  the  onshore 
ozone  impact  of  various  emission 
scenarios  and  source  configurations  for 
OCS  development  in  the  Santa  Barbara 
and  Santa  Maria  Basins.  The  JIMS 
analysis  indicated  that  at  the  receptor 
sites  exceeding  the  NAAQS  for  ozone 
(120  parts  per  billion,  ppb)  during  the 
meteorological  scenario  analyzed,  the 
predicted  contribution  from  the  OCS 
facilities  incorporated  into  the  analyses 
was  less  than  1  ppb.  At  receptor  sites 
were  the  maximum  impact  from  the  OCS 
facilities  was  predicted  (12  ppb).  the 
predicted  ozone  concentrations  were 
less  than  the  NAAQS  for  ozone. 

The  1987-1968  study  assessed  the 
onshore  ozone  impacts  from  various 
emission  scenarios  while  maintaining 
the  source  configurations  for  the  OCS 
facilities  presently  located  in  the  Santa 
Barbara  Channel.  This  analysis 
indicated  that  single  OCS  facilities 
emitting  100  or  50  tons  of  each  ozone 
precursor  were  predicted  to  have 
onshore  impacts  of  less  than  1  ppb.  and 
under  most  of  the  emission  scenarios 
assessed,  the  cumulative  impact  from  all 
the  OCS  facilities  was  predicted  to  be 
less  than  5  ppb. 

As  indicated  in  the  preceding 
discussion,  the  recent  analysis  used 
information  developed  during  the  former 
analysis  and  the  report  of  its  assessment 
is  part  of  the  administrative  record  for 
this  rulemaking.  The  DOI  has  also 
considered  modeling  studies  prepared 
for  lease  sales,  exploration  plans,  and 
development  and  production  plans  in 
the  Pacific  OCS  Region.  These 
documents  are  publicly  available,  and 
commenters  may  contact  the  RD  to 
review  copies  of  these  assessments. 
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Inert  Pollutants— Explontion. 
Construction.  Development  and 
Production  Activities 

The  proposed  rule  addresses  inert 
pollutants  in  §  250.47(b)(5)(iv)(A).  The 
proposed  provisions  provide  for  the  use 
of  a  refined  analysis  (computer 
modeling  and  the  comparison  with  the 
significance  levels)  to  determine  if 
mitigation  of  emissions  is  required.  The 
significance  levels  (also  referred  to  as 
de  minimis  levels)  for  attainment  and 
nonattainment  areas  in  SS25a45  and 
250.46  are  retained  and  the  mitigation 
requirements  of  those  sections  are 
strengthened:  mitigation  to  the 
significance  levels  for  OCS  facilities  in 
OCS  air  basins  adjacent  to  onshore 
attainment  areas  and  mitigation  to  zero 
net  emissions  for  OCS  facilities  in  OCS 
air  basins  adjacent  to  onshore 
nonattainment  areas. 

The  present  onshore  air  quality 
programs  require  mitigation  of  residual 
emissions  after  the  installation  of 
emission  control  technology  at  levels 
ranging  from  18  to  250  tons  per  year 
depending  on  the  pollutant  and  the 
attainment  status  of  the  onshore  area. 
Two  examples  of  impact-based 
significance  levels  used  in  onshore 
regulatory  programs  are  the  Emission 
Offset  Interpretive  Ruling  (40  CFR  Part 
51.  Appendix  S)  developed  by  EPA 
(these  are  the  basis  for  the  significance 
levels  incorporated  into  the  existing  DOI 
air  quality  rules)  and  the  PSD  program. 

The  DOI  also  proposes  to  include 
regulation  of  lead  emissions  as  an  inert 
pollutant.  Several  commenters  have 
suggested  that  since  the  emissions  of 
lead  from  OCS  facilities  are  very  small. 
DOI  should  make  a  generic  finding  of  no 
significant  potential  impact  on  onshore 
concentrations  for  it  and  withdraw  the 
requirement  for  an  analysis  of  lead 
emissions  on  a  project-by-project  basis. 
Commenters  are  requested  to  provide 
information  on  the  emission  of  lead  and 
the  identified  toxic  poUntants  from  OCS 
facilities. 

The  CAA  established  NAAQS  and 
PSD  increments  for  particulate  matter 
using  TSP  as  the  indicator.  This 
indicator  includes  both  large  and  small 
particles.  Recent  scientific  work 
indicates  that  those  particles  with  an 
aerodynamic  diameter  equal  to  or  less 
than  a  nominal  10  micrometers, 
classitied  as  PMio.  are  of  greater 
concern  to  health  because  these 
particles  can  be  readily  inhaled  into  the 
respiratory  system. 

Based  on  extensive  data.  EPA 
published  a  final  rule  in  the  Federal 
Register  on  July  1. 1987  (52  FR  24633). 
changing  the  indicator  for  particulate 
matter  from  TSP  to  PM,o  except  in  the 


PSD  program,  which  retains  TSP  as  the 
particulate  matter  indicator,  pending 
further  work  by  EPA.  Following  EPA 
guidance.  DOI  proposes  to  change  the 
particulate  matter  indicator  to  FMio  for 
this  rule  except  in  the  PSD  provisions. 

Modeling 

Section  25a47(b)(5Kiv)  of  the 
proposed  rule  requires  the  use  of  an  air 
quality  computer  model  and  modeling 
protocols  approved  by  the  Director, 
MMS.  for  projected  emissions  of  inert 
pollutants  for  all  OCS  facilities.  In  a 
Federal  Register  Notice  published  on 
March  28, 1965  (SO  FR  12248),  DOI 
announced  its  approval  of  the  Offishore 
and  Coastal  Dispersion  (OCD)  model  for 
all  analyses  for  inert  pollutants  required 
by  the  OCS  air  quality  rules. 

Inert  Pollutants — Prevention  of 
Significant  Deterioration  Provisions 

The  provisions  of  the  proposed  rule 
for  PSD  in  attainment  areas  are 
addressed  in  |  250.47(bM5)(iv)(B).  The 
DOI  received  hmited  comments  on  the 
PSD  provisions.  A  suggestion  was  made 
to  expand  the  protection  afforded  Class 
1  PSD  areas  to  include  protection  of  the 
Class  1  area  air  quahty-related  values. 

The  DOI  believes  thiat  the  inclusion  of 
such  a  provision  should  be  considered  in 
a  separate  rulemaiung  which  would 
cover  all  OCS  areas,  not  just  a  rule  to 
cover  the  California  OCS  areas.  As  DOI 
undergoes  its  review  of  the  existing 
rules  for  the  other  OCS  areas,  diis 
protection  provision  will  be  considered. 

The  DOI  proposes  only  one  change  to 
the  PSD  provisionr  A  clarification  is 
added  to  insure  that  the  consumed 
portion  of  the  available  PSD  increment 
is  the  total  of  the  offshore  and  onshore 
sources.  The  provisions  of  the  existing 
DOI  rules  may  have  implied  that  both 
the  o&h(He  and  onshore  sources  were 
each  entided  to  consume  a  separate 
total  PSD  increment. 

The  EPA  has  also  been  required  to 
establish  PSD  increments  for  the  other 
air  poUatants  for  which  a  primary  or 
secondary  NAAQS  has  been 
established.  Once  these  additional  PSD 
inoeinents  are  established.  DOI  will 
incorporate  the  increments  into  the 
provisions  of  the  rule  through  a 
rulemaking  process. 

Toxic  Air  Pollutants 

The  DOI  proposes  in  (  25a47(bH6)  of 
the  proposed  rule  to  regulate  five 
pollutants  designated  as  toxic  and 
require  risk  assessments  for  these 
pollutants  if  die  RD  determines  that 
such  an  assessment  is  required.  The 
existing  rules  do  not  address  the 
emissions  of  toxic  air  pollutants  from 
OCS  sources.  Though  the  emissions  of 


these  pollutants  are  small,  these 
provisions  will  insure  that  the  onshore 
impacts  from  these  emissions  are  below 
levels  at  which  health  effect  might 
occur. 

Several  commenters  have  suggested 
that  since  the  emissions  of  the 
pollutants  regulated  by  this  provision 
are  very  small.  DOI  should  make  a 
generic  finding  of  no  significant 
potential  impact  on  onshore 
concentrations  of  these  pollutants  and 
withdraw  the  requirement  of  an  analysis 
on  a  project-by-project  basis. 
Commenters  are  requested  to  provide 
information  on  the  emission  levels  of  the 
pollutants  regulated  under  this 
paragraph  and  related  information  that 
will  assist  DOI  in  preparing  the  risk 
assessment  for  the  generic  finding. 

Existing  OCS  Pocilities 

Section  250.47(c)  of  the  proposed  rule 
proposes  to  require  the  installation  of 
emission  control  technology  defined  as 
OCS  RACT  widiia  3  years  of  the 
effective  date  of  the  rule  on  all  OCS 
facilities  defined  as  existing  by  the  rule 
and  located  adjacent  to  or  within  25 
miles  of  an  onsiiore  nonattainment  area, 
except  existing  OCS  Offshore  Storage 
and  Treatinent  (OS&T)  facilities. 
Existing  OCS  facilities  located  adjacent 
to  an  onshore  attainment  area  would 
have  to  install  OCS  RACT  only  if 
required  by  the  periodic  cumulative 
assessment  proposed  in  (  250.47(a)(3). 

OCS  RACT  is  a  less  stringent  set  of 
control  equipment  than  OCS  BACT  in 
that  OCS  RACT  considers  economics  to 
a  greater  extent  in  determhnng  if  a 
candidate  emissions  control  technology 
is  appropriate  than  does  OCS  BACT.  A 
Federal  RagM*  Notice  published 
elsewhere  in  this  issue  proposes 
emission  control  technologies  or  pieces 
of  equi^Hnent  that  constitute  OCS  RACT. 

Emission  reductions  realized  by  the 
installation  of  OCS  RACT  early  in  the  3- 
year  period  cannot  be  used  for 
mitigation  requirements.  Commenters 
are  requested  to  provide  comments  on 
the  nature  of  those  requirements  for 
existing  OCS  facilities. 

Modifications  to  Facilities 

The  £)OI  is  proposing  provisions  to 
regulate  modifications  to  existing  OCS 
facilities  in  {  2S0.47(d)  of  the  proposed 
rule.  An  emission  allowance  of  10  tons 
per  year  for  all  polhitants,  except  CO 
which  is  2S0  tons  per  year,  is  proposed 
above  which  net  emission  increases 
from  modifications  shall  be  mitigated. 
The  only  exception  to  these  provisions 
is  an  OCS  facility  whose  initial 
emissions  before  the  modifications  was 
below  the  emission  allowance 
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established  in  the  provisions  for  new 
OCS  facilities. 

Two  aspects  of  this  paragraph's 
provisions  applicable  to  new  OCS 
facilities  with  initial  projected  peak 
annual  emissions  below  the  levels  in 
Table  2  in  proposed  rule  B  need  to  be 
amplified.  If  the  applicable  level  in 
Table  2  is  46  tons  per  year,  the  modified 
OCS  facility's  initial  peak  emissions 
were  45  tons  per  year,  and  the 
modification  will  add  1.5  tons  per  year 
to  the  peak  emission  level.  The 
mitigation  requirement  for  the  OCS 
facility  is  46.5  tons  per  year  for  the 
future  hfe  of  the  OCS  facility.  Under  Uiis 
scenario,  the  OCS  facility  is:  (a)  Not 
given  an  allowance  of  10  tons  per  year 
for  a  total  of  56  tons  per  year  before 
mitigation  is  required  and  (b)  the 
mitigation  applies  prospectively,  into  the 
future,  and  not  retrospectively,  from  the 
initial  installation  of  the  OCS  facility. 

The  proposed  emission  allowance  for 
modifications  is  based  on  the  quantity  of 
emissions  that  occur  based  upon  certain 
changes  to  equipment  that  are  typically 
made  to  OCS  facilities.  Emissions 
resulting  fit>m  the  routine  maintenance, 
repair,  or  replacement  of  pollutant 
sources  on  an  OCS  facility  are  less  than 
5  tons.  Emissions  resulting  from  the 
installation  of  new,  minor  pieces  of 
equipment,  such  as  a  standby  diesel 
generator,  are  slighUy  more  than  10  tons. 
Emissions  resulting  from  the  installation 
of  new.  major  pieces  of  equipment,  such 
as  a  generator  set  or  a  compressor,  are 
slightly  more  than  25  tons. 

Questions  for  Commenters 

Though  comments  are  requested  on 
all  aspects  of  the  proposed  rule,  DOI 
requests  that  readers  also  address  the 
following  questions  and  provide  specific 
recommendations,  suggestions,  or 
technical  information  to  support  their 
comments: 

1.  All  California  coastal  counties  are 
requested  to  submit  their  respective 
updated  attainment  status  and  the 
current  technical  justification  for  that 
status. 

2.  Should  facilities  affecting 
attainment  areas  be  required  to  obtain 
emission  offsets  and  mitigation 
emissions  above  an  allowable  level? 

3.  Definitions.  Should  other  terms  be 
included?  Should  alternate  definitions 
be  used  for  terms  presently  included? 

4.  Required  information.  What  is  the 
appropriate  amount  of  information  that 
should  be  collected? 

5.  Electrification  cost  analysis.  Is  the 
protocol  document  sufficienUy  clear  and 
complete  to  guide  the  development  and 
performance  of  the  analysis? 

6.  OCS  BACT  and  RACT.  Should  OCS 
BACT  or  OCS  ACT  be  installed  on 


applicable  sources  associated  with  new 
dCS  facilities  regardless  of  their 
distance  from  shore,  their  size,  or  their 
onshore  impact? 

7.  Cumulative  Assessments.  Should 
the  cumulative  assessments  performed 
based  on  the  provisions  of  S  250.47(a)(3) 
be  used  instead  of  approaches  described 
in  S  250.47(b)(5)  (i)^iv)  to  insure 
compliance  with  the  intent  of  the  OCS 
Lands  Act? 

8.  Banking  riiles.  Comments  are 
invited  on  provisions  for  the  banking  of 
emission  offsets  obtained  in  excess  of 
those  required  by  the  provisions  of  the 
proposed  rule. 

9.  What  incentives  can  be 
incorporated  to  the  proposed  rule  that 
will  encourage  the  demonstration  of 
advanced  control  technologies  on  OCS 
facilities? 

10.  Toxic  Pollutants  and  Lead.  The 
emissions  of  lead  and  the  toxic  air 
pollutants  from  OCS  facilities  are  very 
low  (see  EIR  for  the  ARCO  Coal  Oil 
Point  Development  Project).  Should  a 
separate  assessment  be  required  for 
each  new  OCS  project  or  should  DOI 
make  a  generic  finding  of  no  impact  and 
provide  this  finding  along  with  the 
technical  justification  in  the  final 
rulemaking?  What  are  the  emissions  of 
the  identified  toxic  pollutants  and  lead 
from  OCS  sources? 

11.  What  is  the  econooHc  impact  of 
the  provisions  of  the  proposed  rule  on 
present  and  future  OCS  activities? 

12.  Comments  on  the  environmental 
and  economic  impact  and  desirability  of 
exempting  temporary  emission  sources, 
operating  during  periods  of  time  when 
no  historic  exceedances  of  the  NAAQS 
were  recorded,  from  the  control 
requirements  of  the  proposed  rule. 

13.  Please  provide  any  other 
comments,  suggestions,  or 
recommendations  you  may  have  relative 
to  emissions  controls  and  requirements 
on  OCS  facilities  off  the  coast  of 
California  without  regard  to  whether  the 
specific  issues  involved  were  mentioned 
in  this  Notice. 

The  results  of  a  Determination  of  the 
Effect  of  the  Rule  (DOER)  prepared  by 
DOI  for  this  Notice  concluded  that  the 
rule  as  proposed  will  not  result  in 
increased  costs  sufficient  to  designate 
the  rule  as  "major."  according  to  OMB 
guidelines.  Please  provide  information 
that  will  assist  in  the  evaluation  of  this 
analysis. 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
environmental  impact  statement  is  not 
required. 


Executive  Order  12291 

The  DOI  has  also  determined  that  the 
proposed  rule  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
annual  economic  effect  is  less  than  SlOO 
million.  The  overall  effect  is  expected  to 
be  approximately  $10.5  million  per  year. 
Please  provide  information  that  will 
assist  in  the  evaluation  of  this  analysis. 

Regulatory  Flexibility  Act 

The  DOI  also  certifies  that  the 
proposed  rule  will  not  have  significant 
effects  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  as  the  entities 
that  engage  in  offshore  activities  are  not 
considered  small  due  to  the  technical 
complexity  and  financial  resources 
necessary  to  conduct  OCS  minerals 
related  activities. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  proposed 
rules  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  under  44  U.S.C.  3501  et  seq. 
The  collection  of  this  information  will 
not  be  required  until  it  has  been 
approved  by  OMB.  Public  reporting 
buiden  of  this  collection  of  information 
is  estimated  to  average  29.6  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  revie%ving  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer  Minerals 
Management  Service:  Mail  Stop  631: 
12203  Sunrise  Valley  Drive:  Reston, 
Virginia  22091  and  to  the  Office  of 
Information  and  Regulatory  Affairs: 
Office  of  Management  and  Budget: 
Washington.  DC  20503. 

Authors 

Mitchell  Baer,  Branch  of 
Environmental  Operations,  Offshore 
Environmental  Assessment  Divisioa 
Minerals  Management  Service;  L  Poe 
Leggette  and  Susan  K.  Hoven.  Office  of 
the  Solicitor.  Department  of  the  Interior. 

list  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines.  Public 
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lands/mineral  resources.  Public  lands- 
right-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Date:  December  22. 19ea 
RobMt  E.  Kalfanan, 
Director.  Minemh  Management  Service. 

For  the  reasons  set  forth  In  the 
preamble,  30  CFR  Part  250  is  proposed 
to  be  amended  as  follows: 

PART  250-{AMCNOEO) 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority-  Sec  204,  Pub.  L  95-37Z  S2  Slat. 
629  (43  U.S.C  1334). 

2.  A  new  9  250.47  is  added  to  read  as 
follows: 

§250  47    FacWtlM  on  ttw  OCS  a^acmt  to 
Caiifomta. 

(a)  General.  No  air  pollutant  emitted 
from  an  OCS  facility  shall  cause  or 
contribute  to  a  concentration  greater 
than  is  permitted  under  the  national 
secondary  ambient  air  quality 
standards,  or  the  concentration 
permitted  under  the  national  primary 
ambient  air  quality  standards, 
whichever  concentration  is  lowest  for 
the  air  pollutant  for  the  period  of 
exposure.  The  primary  and  secondary 
national  ambient  air  quality  standards 
(NAAQS)  are  described  at  40  CFR  Part 
50.  No  emission  from  an  OCS  facility 
shall  cause  or  contribute  to  an  onshore 
concentration  of  an  air  pollutant  in 
excess  of  any  Federally  established 
increment  for  the  prevention  of 
significant  deterioration  of  air  quality. 
Emissions  which  comply  with  sections 
(a)  through  (d)  are  deemed  not  to  cause 
or  contribute  to  a  concentration  greater 
than  is  permitted  under  a  national 
primary  or  secondary  standard  or  a  PSD 
increment. 

(1)  Applicability.  The  provisions  of 
this  section  are  the  exclusive 
requirements  for  emissions  of  air 
pollutants  from  CX5  facilities  oflf  the 
coast  of  California. 

(2)  Definitions.  For  purposes  of 
S  250.47  of  this  part: 

"Actual  emissions"  means  the  actual 
annual  rate  of  emissions  of  a  pollutant 
based  on  the  most  recent  3-year  period 
or  a  different  period  that  is  more 
representative  of  a  normal  source 
operation  for  an  OCS  facility. 

"Adjacent  onshore  air  basin"  means 
an  onshore  air  basin  that  directly 
borders  a  California  OCS  air  basin. 

"Adjacent  to"  means  adjoining  or  next 
to. 

"Advanced  control  technology" 
means  emissions  control  technology 


which  is  not  recognized  as  OCS  Best 
Available  Control  Technology  (BACT) 
or  OCS  Reasonably  Available  Control 
Technology  (RACT)  but  which: 

(i)  Will  likely  result  in  lower 
emissions  than  with  the  use  of  current 
OCS  BACT  for  the  same  offshore 
source. 

(ii)  Is  unproven  for  offshore 
applications. 

(iii)  Can  be  used  on  OCS  facilities, 
and 

(iv)  Will  not  cause  or  contribute  to  an 
unreasonable  risk  to  the  human,  marine 
or  coastal  environments,  or  to  the  actual 
facility  in  its  operation,  function,  or 
malfunction. 

"Air  pollutant"  means  any  airborne 
agent  or  combination  of  agents  for 
which  the  Environmental  Protection 
Agency  (EPA)  has  established,  pursuant 
to  section  109  of  the  Clean  Air  Act 
(CAA),  national  primary  and  secondary 
ambient  air  quality  standards. 

"Attainment  area"  meeins,  for  any  air 
pollutant,  an  area  which  is  shown  by 
monitored  data  or  which  is  calculated 
by  air  quality  modeling  (or  other 
methods  determined  by  the 
Administrator  of  EPA  to  be  reliable)  not 
to  exceed  any  NAAQS,  established  by 
EPA  in  40  CFR  Part  5a  for  such 
pollutant.  The  Regional  Director  (RD) 
shall  follow  the  area  designations 
contained  in  40  CFR  Part  81,  Subpart  C 
pursuant  to  section  107(d)(1)  of  the 
CAA. 

"California  Air  Quality  Advisory 
Committee  (CAQAC)"  means  the 
advisory  committee  estabbshed  to 
provide  advice  and  reconunendations  to 
the  RD  in  the  development  of  elements 
for  and  the  implementation  of  this  rule. 
The  function  of  this  committee  is  solely 
advisory.  The  CAQAC  will  make  formal 
recommendations  to  the  RD  on  the 
BACT/RACT  protocols  and  lists,  the 
criteria  for  risk  assessment  for  toxic  air 
pollutants  and  such  other  matters  as  the 
RD  deems  appropriate. 
Recommendatifms  will  not  be  provided 
on  a  project-speciHc  basis.  Participation 
on  the  CAQAC  by  designated 
representatives  does  not  diminish  the 
right  of  individual  members  to  provide 
comments  on  project-specific  aspects  of 
these  rules  during  public  commenting 
periods. 

"California  OCS  air  basin"  or  "OCS 
air  basin"  means  one  of  the  seven  OCS 
areas  depicted  in  Appendix  A  of  this 
Notice. 

"Construction"  means  the  process  of 
installing  an  OCS  facility,  including  its 
underwater  support  and  above-water 
structures  and  equipment,  and 
associated  pipelines. 

"Electrification"  means  the  use  of 
electric  power  generated  onshore  as  the 


primary  source  of  power  for  an  OCS 
development  and  production  facility. 

"Emission  offset"  means  an  emission 
reduction  obtained  from  facilities  or 
emission  sources,  either  onshore  or 
offshore,  other  than  the  facility  or 
facilities  covered  by  the  subject 
Exploration  Plan  or  Development  and 
Production  Plan.  Offsets  shall  only 
include  emission  reductions  which: 

(i)  Are  not  required  by  applicable 
laws,  rules,  regulations,  permits,  or 
orders  of  any  coastal  air  pollution 
control  distiict  (APCD)  of  the  State  of 
California,  the  California  Air  Resources 
Board  (CARE).  EPA.  or  the  Department 
of  the  Interior  (DOI)  for  the  areas  where 
each  agency  has  jurisdiction; 

(ii)  Are  in  excess  of  reductions  relied 
upon  by  EPA  in  approving  a  State 
Implementation  Plan  (SIP)  to 
demonstrate  or  make  progress  toward 
attainment  of  an  NAAQS  or  PSD 
increment  or  by  the  relevant  permitting 
authority  in  issuing  any  construction  or 
operating  permit  under  a  permitting 
program  approved  as  part  of  the 
applicable  SIP; 

(iii)  Will  occur  during  the  activity  for 
which  they  are  obtained: 

(iv)  Can  be  characterized  and 
estimated;  and 

(v)  Are  real  and  enforceable  by 
emission  limitations  or  permit 
conditions. 

For  each  calendar  year,  offsets  provided 
for  an  OCS  facility  must  match  the 
emissions  for  the  facility  requiring 
mitigation  based  on  the  emissions 
profile  for  the  facility.  The  provisions  of 
regulations  pubUshed  at  40  CFR 
51.165(a)(3)(i)  (A)  and  (B)  and  (ii)  (A). 
(C),  (E),  and  (G)  and  40  CFR  51,  App.  S 
(1987)  and  the  Emissions  Trading  Policy 
Statement.  Section  D  A  and  B  (51  FR 
43831-43834.  December  4, 1986)  shall 
apply  to  the  acquisition  of  onshore 
emission  offsets. 

"Emissions  profile"  is  the  permitted 
profile  of  projected  animal  emissions  for 
a  facibty  over  the  lifetime  of  that 
facility.  In  the  event  that  emissions  from 
a  facility  are  changed  over  time  through 
the  implementation  of  control 
technologies  or  changes  in  the 
anticipated  operating  characteristics  for 
the  facility,  are  approved  by  MMS,  and 
are  incorporated  into  a  modified 
approved  plan  for  the  OCS  facility,  the 
emissions  profile  will  be  corrected  for 
the  subsequent  years  to  account  for 
these  changes.  Mitigation  requirements 
based  on  the  emissions  profile  will 
reflect  similar  corrections. 

"Exceedance"  means  a  monitored 
measurement  or  modeled  prediction 
greater  than  the  NAAQS  or  PSD 
increment  for  the  particular  pollutant. 
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"Existing  facility"  is  a  facility 
described  in  an  Exploration  Plan  or  a 
Development  and  Production  Plan 
deemed  submitted  under  \  250.33(b)(19) 
or  250.34(b)(12).  as  appropriate,  before 
the  effective  date  of  this  rule. 

"Exploration  drilling  operation" 
means  an  activity  associated  with  an 
approved  Exploration  Plan  for  the 
period  of  time  between  the  movement  of 
a  mobile  drilling  vessel  to  one  surface 
location  (defined  by  a  discrete  latitude 
and  longitude)  on  the  OCS  and  the 
movement  of  the  vessel  away  from  the 
location. 

"Facility"  means  any  installation  or 
device  permanently  or  temporarily 
attached  to  the  seabed  in  the  OCS 
which  is  used  for  exploration, 
construction,  development,  production 
or  processing  activities  and  which  emits 
or  has  the  potential  to  emit  any  air 
pollutant  from  one  or  more  sources.  All 
offshore  equipment  directly  associated 
with  the  installation  or  device  shall  be 
considered  part  of  a  single  facility  if  the 
equipment  is  dependent  on,  or  affects 
the  processes  of,  the  installation  or 
device.  Crew  and  supply  boats  used  to 
supply  or  transport  persoimel  and 
materials  to  an  OCS  facility  shall  be 
considered  part  of  the  facility  while  at 
the  facility. 

(i)  For  development,  production,  and 
processing  activities,  multiple 
installations  or  devices  will  be 
considered  to  be  a  single  facility  if  the 
installations  or  devices  are  directly 
related  to  the  production  of  oil  or  gas  at 
a  single  site.  Tankers  used  to  transport 
production  from  an  OCS  facility  shall  be 
considered  part  of  the  facility  while 
physically  attached  to  the  facility. 

(ii)  For  exploration  activities,  each 
drilling  vessel  engaged  in  such  activity 
is  considered  a  single  facility. 

(iii)  For  construction  activities,  the 
aggregate  of  equipment  or  devices 
(including  barges,  cranes,  and  crew  and 
supply  boats)  at  the  site  of  the  new 
facility  used  to  install  or  construct  a 
development,  production,  or  processing 
facility  is  a  single  facility. 

"Group  1  PMio  Planning  Area"  means 
an  area  designated  by  the 
Administrator,  EPA,  using  monitored 
data  or  determined  by  the 
Administrator.  EPA,  to  have  a 
probability  greater  than  or  equal  to  95 
percent  of  exceeding  the  PMio  NAAQS. 

"Group  2  PMio  Planning  Area"  means 
an  area  designated  by  the 
Administrator,  EPA,  using  monitored 
data  or  determined  by  the 
Administrator,  EPA,  to  have  a 
probability  between  20  and  95  percent  of 
exceeding  the  PMio  NAAQS. 

"Group  3  PMio  Planning  Area"  means 
an  area  designated  by  the 


Administrator.  EPA,  using  monitored 
data  or  determined  by  the 
Administrator,  EPA.  to  have  a 
probability  less  than  20  percent  of 
exceeding  the  PMio  NAAQS. 

"Inert  pollutant"  means  any  airborne 
agent  which  is  directly  emitted  into  the 
atmosphere  for  which  the  EPA  has 
established,  pursuant  to  section  100  of 
the  CAA,  national  primary  or  secondary 
ambient  air  quality  standards.  For 
purposes  of  this  rule,  NO.  will  be 
regulated  both  as  an  inert  and  as  a 
reactive  pollutant 

"Modified  facility"  means  a 
development,  production,  or  processing 
facility  that  will  undergo  any  physical 
change,  change  of  operation,  or  the 
addition  of  a  new  source  which  could 
cause  a  cumulative  net  increase  in 
emissions  of  any  air  pollutant,  beyond 
that  specified  in  the  approved 
Development  and  Production  Plan.  A 
physical  change  or  change  of  operation 
does  not  include: 

(i)  Routine  maintenance,  repair,  and 
replacement  of  a  piece  of  equipment 
with  similar  equipment  which  does  not 
result  in  an  increase  in  emissions;  or 

(ii)  An  increase  in  the  production  rate 
unless  such  a  change  would  be  in  excess 
of  the  production  rate  approved  under 
the  appropriate  Federal  plan  or  permit; 
or 

(iii)  Any  change  in  ownership  at  an 
OCS  source  or  facility;  or 

(iv)  Actions  included  within  the  scope 
of  operations  of  an  approved  plan  or 
permit. 

"National  Ambient  Air  Quality 
Standard  (NAAQS)"  means  the 
concentration  permitted  under  the 
national  secondary  ambient  air  quality 
standard  or  the  concentration  permitted 
under  the  national  primary  ambient  air 
quality  standard  whichever 
concentration  is  lowest  for  the  air 
pollutant  for  the  period  of  exposure.  The 
primary  and  secondary  NAAQS  are 
described  at  40  CFR  Part  50. 

"Net  increase"  means  an  increase  in 
emissions  above  the  permitted 
emissions  profile. 

"New  facility"  is  a  facility  described 
in  an  Exploration  Plan  or  a  Development 
and  Production  Plan  deemed  submitted 
under  {§250.33  or  250.34  of  this  title,  as 
appropriate,  on  or  after  the  effective 
date  of  this  rule. 

"Nonattainment  area"  means,  for  any 
air  pollutant,  an  area  which  is  shown  by 
monitored  data  or  which  is  calculated 
by  air  quality  modeling  (or  other 
methods  determined  by  the 
Administrator,  EPA,  to  be  reliable)  to 
exceed  any  NAAQS  established  by  EPA 
in  40  CFR  Part  50  for  such  air  pollutant. 
Such  term  includes  any  area  identified 
in  40  CFR  Part  81.  pursuant  to  section 


107  of  the  CAA  and  any  area  for  which 
EPA  has  issued  a  notice  of  SIP 
deficiency  pursuant  to  section 
110(a)(2)(H)  of  the  CAA. 

"OCS  best  available  control 
technology  (BACT)"  means  an  emission 
control  device,  technique  (such  as  the 
injection  of  water),  or  limitation 
(limitations  on  the  sulfur  content  in  fuels 
are  included,  but  operational  limitations, 
such  as  restricted  throughputs  and  hours 
of  operations  are  not  included]  for 
newly  constructed  OCS  facilities  based 
on  the  maximum  degree  of  reduction  for 
each  air  pollutant  subject  to  regulation 
which  the  Director.  MMS,  determines  is 
achievable  for  a  particular  applicatioa 
taking  into  account  its  availability, 
safety,  reliability,  economic  and  other     * 
environmental  factors  and  effects, 
legality,  and  energj'  considerations.  A 
technology  shall  be  considered  available 
if  it  can  be  successfully  transferred  to 
the  OCS  application,  has  been 
successfully  used  in  its  application  for  at 
least  1  year,  and  has  been: 

(i)  Used  in  an  OCS  application  for  at 
least  1  year,  or 

(ii)  Used  in  a  similar  nearshore  or 
onshore  application;  or 

(iii)  Used  in  an  application  on  a 
different  source. 

"OCS  reasonably  available  control 
technology  (RACT)"  means  an  emission 
control  device,  system,  process 
modification,  strategy,  or  other 
apparatus  or  technique  that  can  be 
reasonably  required  on  an  existing  OCS 
source  (such  as  a  crew  boat)  or  facility 
considering: 

(i)  The  necessity  of  unposing  such 
emission  limitations  in  order  to  attain 
and  maintain  an  NAAQS  or  PSD 
increment. 

(ii)  The  social  and  economic  impact  of 
such  emission  limitations, 

(iii)  Alternative  means  of  providing  for 
attainment  and  maintenance  of  an 
NAAQS  or  PSD  increment,  and 

(iv)  The  availability,  safety,  reliability, 
economic  and  other  environmental 
factors  and  effects,  legality,  and  energy 
considerations  of  the  use  of  the 
technology  taking  into  account  the 
useful  remaining  life  of  the  source  or 
facility. 

"Onshore  area"  means  an  area  of 
California  landward  of  the  coastline. 

"Periodic"  means  a  period  of  time  not 
less  than  1  year  and  not  more  than  5 
years. 

"Permitted  emissions"  means  the 
emissions  in  the  approved  Exploration 
Plan  or  Development  and  Production 
Plan. 

"I^io"  means  particulate  matter  that 
includes  those  particles  which  an 
aerodynamic  diameter  equal  to  or  less 
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than  a  nominal  10  micrometers  (40  CFR 
Part  50).  For  purposes  of  this  rule,  only 
primary  PMio  emissions  shall  be  used  in 
complying  with  the  applicable  standards 
in  this  section,  until  such  time  that  EPA 
promulgates  a  method  for  the 
quantification/prediction  of  secondary 
PMio  emissions. 

"Prevention  of  significant 
deterioration  (PSD)  increment"  means 
an  allowable  increase  in  ambient  air 
pollutant  concentrations  as  established 
by  section  163  of  the  CAA  or  by  EPA, 
pursuant  to  section  166  of  the  CAA. 

"Projected  emissions"  means 
expected  permitted  emissions  from  an 
OCS  source  or  sources  taking  into 
account  Federally  enforceable  controls, 
measures,  or  devices  which  the 
applicant  has  proposed  or  installed. 

"Reactive  pollutant"  means  any 
airborne  agent  which  is  a  precursor  of  a 
pollutant  for  which  the  EPA  has 
established,  pursuant  to  section  109  of 
the  CAA,  national  primary  and 
secondary  ambient  air  quality 
standards.  For  ptuposes  of  this  rule,  NO. 
and  VOC  will  be  treated  as  precursors 
to  ozone. 

"State  implementation  plan  (SIP)" 
means  the  plan  or  the  portion  of  the  plan 
approved  by  the  EPA,  pursuant  to  the 
CAA. 

"Source"  means  an  individual 
emission  point.  Several  sources  may  be 
included  within  a  single  facility. 

'Toxic  air  pollutant"  means  an 
airborne  agent  regulated  under  this  rule 
and  includes  benzene,  formaldehyde, 
chromium,  nickel,  and  polycyclic 
aromatic  hydrocarbons  (PAH). 

"Unclassifiable  area"  means  those  air 
quality  control  regions,  or  portions 
thereof,  established  in  40  CFR  Part  81. 
Subpart  C,  pursuant  to  section  107  of  the 
CAA  which  cannot  be  classified  under 
section  107  on  the  basis  of  available 
data. 

"Volatile  organic  compound  (VOC)" 
means,  in  general,  any  organic 
compound  which  participates  in 
tropospheric  reactions  and  contributes 
to  the  formation  of  ozone.  For  the 
purposes  of  this  rule,  the  term  includes 
any  organic  compound  other  than  those 
which  the  Director,  MMS,  designates, 
consistent  with  EPA  designations,  as 
having  negligible  photochemical 
reactivity.  The  Director,  MMS,  has 
designated  all  of  the  pollutants  listed  on 
page  4  of  the  "Glossary  for  Air  Pollution 
Control  of  Industrial  Coating 
Operations"  (EPA^50/3-a3-013R)  as 
negligibly  reactive. 

(3)  Cumulative  assessments.  The  RD 
will  provide  emission  inventory 
information  for  existing,  approved, 
proposed,  and  potential  OCS  sources  to 
local  onshore  agencies  conducting 


cumulative  air  quality  analyses.  The  RD 
will  participate  with  the  local  agencies 
in  the  planning  and  analysis  process 
including  the  identification  and 
evaluation  of  potential  control  measures 
to  reduce  onshore  and  offshore 
emissions.  The  onshore  agencies  may 
petition  the  RO  to  consider  the  adoption 
and  implementation  of  identified  OCS 
emission  control  measures.  The  RD  will 
take  appropriate  steps,  taking  into 
consideration  the  advice  of  the  CAQAC 
and  which  do  not  require  rulemaking  to 
implement  (for  example,  the  installation 
of  RACT),  the  OCS  emission  control 
measures  that  are  feasible  and 
appropriate  to  improve  onshore  air 
quality.  Emission  control  measures 
required  through  this  process  shall  not 
include  additional  emission  offsets. 

(4)  Facilities  affecting  more  than  one 
onshore  area,  (i)  Reactive  pollutants.  A 
facility  will  be  regulated  according  to 
the  requirements  governing  emissions  in 
the  OCS  air  basin  (Appendix  A)  in 
which  it  is  located  unless  it  is  within  25 
miles  of  an  onshore  nonattainment  area, 
in  which  case  the  facility  shall  comply 
with  the  regulatory  requirements  for 
facilities  located  in  an  OCS  air  basin 
adjacent  to  an  onshore  nonattainment 
area. 

(ii)  Inert  pollutants.  If  projected 
emissions  from  a  facility  affect  the 
onshore  air  quality  of  both  a 
nonattainment  area  and  an  attainment 
or  unclassiflable  area,  with  an  impact 
above  the  de  minimis  levels  (paragraph 
(b)(5)(iv)(A))  of  this  section,  the 
regulatory  requirements  applicable  to 
OCS  facilities  in  an  OCS  air  basin 
adjacent  to  an  onshore  nonattainment 
area  shall  apply. 

(5)  Mitigation,  (i)  If  mitigation  is 
required  to  comply  with  the  provisions 
of  this  section,  the  lessee  shall  use  a 
combination  of  the  following  options: 

(A)  Traditional,  nontraditional,  and 
interpollutant  (when  net  equivalency  is 
demonstrated  to  the  RD  and  the 
appropriate  onshore  agencies)  emission 
offsets. 

(B)  Application  of  advanced  emission 
control  technology  with  the  approval  of 
the  RD.  If  the  technology  fails  to  achieve 
the  required  emission  reductions  within 
4  years  from  start-up  of  production,  the 
necessary  emission  reductions  must  be 
secured  within  1  year  thereafter  by 
emission  offsets  option,  and  the  lessee 
shall  be  given  partial  credit  for  the  funds 
expended  to  install,  operate,  and 
maintain  the  advanced  emission  control 
technology. 

(ii)  When  emission  offsets  are  to  be 
obtained,  the  lessee  must  demonstrate 
that: 


(A)  The  offsets  are  equivalent  in 
nature  and  quantity  to  the  projected 
emissions  that  must  be  reduced; 

(B)  A  binding  commitment  exists 
between  the  lessee  and  the  owner  of  the 
source  or  sources;  and 

(C)  The  appropriate  air  quality  control 
jurisdiction  has  been  notified  of  the 
need  to  revise  the  SIP  to  include  the 
information  regarding  the  offsets. 

(iii)  When  emission  offsets  are 
obtained,  the  mitigation  requirement  for 
a  facility  is  defined  by  the  emissions 
proflle  for  that  facility.  If  emissions  from 
a  facility  are  enforceably  reduced  over  a 
period  of  time,  the  emissions  profile  and 
the  mitigation  requirements  for  the 
facility  may  be  modified,  in  a  manner 
approved  by  the  RD. 

(6)  Emission  monitoring  requirements. 
The  lessee  shall  monitor  in  a  form  and 
manner  approved  or  prescribed  by  the 
Director,  MMS,  actual  emissions  from 
the  facility.  The  lessee  shall  submit  this 
information  monthly  in  a  manner 
approved  or  prescribed  by  the  Director. 
All  emission  monitoring  equipment  shall 
comply  with  the  performance 
specifications  detailed  in  40  CFR  Part  60. 
Appendix  B. 

(7)  Projected  inventory.  The  lessee 
shall  submit  a  projected  inventory  of 
emissions  of  all  air  pollutants  for  its 
facilities  in  a  manner  and  form  approved 
or  prescribed  by  the  RD.  This  inventory 
shall  be  updated  annually  on  a  time 
schedule  established  or  approved  by  the 
RD,  shall  incorporate  the  results  of  the 
most  recent  source  test  results,  and  will 
be  made  available  to  the  State  and  local 
air  pollution  control  agencies. 

(8)  Collection  to  meteorological  data. 
The  Director,  MMS.  may  require  the 
lessee  to  collect,  for  a  period  of  time, 
and  to  submit,  in  a  form  and  manner 
approved  or  prescribed  by  the  Director, 
meteorological  data  from  a  facility. 

(9)  Inspection  of  facilities  and 
enforcement,  (i)  Source  test  program. 
Lessees  shall  be  required  to  submit  a 
source  test  program  covering  each 
facility  emissions  source  including,  but 
not  limited  to,  turbines,  heaters,  pump 
engines,  standby  generators,  and  crane 
engines  to  verify  actual  emission  levels. 
The  plan  shall  include  a  detailed 
description  of  the  source  test  program  as 
well  as  follow-up  tests  to  be  performed 
no  less  frequently  than  once  a  year.  The 
RD  shall  review  the  plan  to  determine 
whether  it  is  appropriate  for  determining 
compliance  with  the  applicable  air 
quality  requirements  of  this  section  for 
the  facility.  The  lessee  shall  submit  the 
results  of  the  tests  conducted  in 
accordance  with  the  approved  plan  on  a 
periodic  basis,  as  approved  or 
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prescribed  by  the  RD,  and  appropriate 
to  the  source  test  program. 

(ii)  Inspection  and  maintenance  plan. 
Lessees  shall  submit  an  inspection  and 
maintenance  plan  to  minimize  emissions 
of  fugitive  hydrocarbons  from  a 
develofrntent  and  production  facility's 
components.  The  RD  shall  review  the 
plan  to  determine  whether  it  is 
appropriate  for  determining  compliance 
with  the  applicable  emission  control 
requirements  of  this  section.  The  lessee 
shall  submit  the  results  of  the 
maintenance  inspections  conducted  in 
accordance  with  the  approved  plan  on  a 
periodic  basis,  as  approved  or 
prescribed  by  the  RD. 

(iii)  Upset  conditions.  If  any  piece  of 
equipment  with  the  potential  to  emit  air 
pollutants  or  any  piece  of  air  pollution 
control  equipment  required  by  this 
section  fails  to  operate  properly,  the 
lessee  shall  notify  the  RD  within  48 
hours  of  the  initial  malfunction.  The 
notification  shall  include  the  following 
elements:  Time  of  initial  equipment 
malfunction,  equipment  involved, 
location  of  equipment,  cause  or  probable 
cause,  time  needed  to  correct  the 
malfunction,  assessment  of  risk  to  life, 
property,  public  health,  or  the 
environment  from  continued  operations 
or  shutdown  of  the  equipment,  and  steps 
that  are  being  taken  to  correct  the 
malfunction  and  to  preclude 
reoccurrence.  Malfunctioning  equipment 
does  not  include  equipment  such  as 
valves  and  flanges  from  which  fugitive 
emissions  are  emitted.  Fugitive 
emissions  are  covered  by  (a)(9)(ii)  of 
this  section. 

(A)  If  the  piece  of  equipment  is 
malfunctioning,  it  shall  be  shut  down 
within  96  hours  of  the  time  that  it  first 
started  to  malfunction  unless  the 
malfunction  is  corrected  within  that 
period  of  time  or  unless  the  RD  has 
authorized  continued  operation  of  the 
malfunctioning  equipment. 

(B)  When  an  equipment  malfunction 
requires  more  than  48  hours  to  correct, 
the  RD  may  authorize  continued 
operation  of  the  equipment  contigent 
upon  the  lessee  attaining  an  approved  or 
prescribed  schedule  of  increments  of 
progress  towards  the  correction  of  the 
malfunction.  The  lessee  shall  comply 
with  the  schedule  for  making  progress 
toward  correction  of  the  malfunction 
and  shall  use  good  engineering  and 
management  practices  to  reduce 
emissions  as  expeditiously  as 
practicable  during  the  period  of 
continued  operation.  The  conditions  for 
authorizing  continued  operation  of  the 
malfunctioning  equipment  shall  provide 
for  final  compliance  with  the  governing 
emission  limitations  as  expeditiously  as 
practicable,  taking  into  consideration 


the  time  needed  to  order,  obtaia  and 
install  equipment  and  make  repairs,  the 
quantity  and  impact  of  the  emissions 
resulting  from  the  operation  of  the 
malfunctioning  equipment,  and  the  risk 
to  life,  property,  the  environment  and 
public  health  ht}m  continued  operation 
or  shutdown  of  the  equipment. 

(C)  Any  emissions  occurring  during 
upset  conditions  shall  be  included  in 
any  emissions  inventory  or  reports  for 
the  facility  but  not  be  the  basis  for 
mitigation  requirements. 

(b)  Facilities  described  in  a  new 
Exploration  Plan  or  Development  and 
Production  Plan.  (1)  Applicability  of 
requirements.  The  requirements  of  this 
section  will  be  applicable  to  facilities 
described  in  a  new  Exploration  Plan  or  a 
new  Development  and  Production  Plan 
for  OCS  oil  and  gas  leases  adjacent  to 
California. 

(2)  Required  informatioa.  All 
Exploration  Mans  and  IDevelopment  and 
Production  Plans  (including  the 
construction  of  facilities)  for  an  OCS  oil 
and  gas  lease  adjacent  to  California 
shall  include  the  following  information: 

(i)  For  onshore  activities  directly 
associated  tvith  a  proposed  OCS  facility, 
the  lessee  shall  provide  information  on 
each  source  of  air  pollutant  listing  the 
chemical  composition  and  quantity  of 
any  regulated  air  pollutant  and  the 
frequency  and  duration  of  emissions. 

(ii)  For  each  facility  in  the  OCS,  the 
lessee  shall  submit  the  information 
necessary  to  make  the  findings  required 
under  paragraphs  (b)  (3)  through  (6)  of 
this  section. 

(A)  (7)  Projected  emissions  from  each 
proposed  or  modified  facility  for  each 
year  of  operation,  and  the  bases  for  all 
calculations,  to  include: 

[i]  For  each  source:  The  source,  the 
amount  of  the  emission  by  air  pollutant 
expressed  in  tons  per  year  (and  other 
relevant  units),  the  frequency  and 
duration  of  emission,  and  the  stack 
parameters,  including  temperatures, 
flow  rates  and  velocity,  and  stack 
dimensions; 

(//■)  For  each  facility:  The  facility 
designation,  the  total  amount  of 
emissions  per  year  by  air  pollutant 
expressed  in  tons  and,  in  addition,  for  a 
modified  facility  only,  the  incremental 
amount  of  total  emissions  by  air 
pollutant  resulting  from  the  new  or 
modified  source  or  sources.  If  a  mobile 
drilling  vessel  has  been  described  in  an 
earlier  environmental  report  and  the 
vessel  has  not  been  modified,  the  lessee 
may  reference  paragraphs  (b)(2)(iiKA)(7) 
[Hi),  (;V),  and  [v). 

(Hi)  A  detailed  description  of  all 
processes,  process  equipment,  and 
storage  units  including  information  on 
fuels  to  be  burned: 


(/v)  A  sdiematic  drawing  which 
identifies  the  location  and  elevation  of 
each  source:  and 

(v)  If  projected  emissions  are  based 
on  the  use  of  emission  control 
technology,  a  description  of  the  controls 
providing  the  information  required  by 
paragraph  (b)(2)(ii)(E)  of  this  section. 

[2)  The  distance  of  each  proposed 
facility  from  the  shoreline. 

(B)  For  sources  and  facilities  being 
reviewed  for  the  PSD  pnnisions  of  this 
rule: 

[1)  The  model  or  models  used  to 
determine  the  effect  of  emissions  from 
each  facility,  or  from  other  facilities 
when  required  by  the  Director.  MMS.  on 
the  onshore  air  quality  and  the  results 
obtained  through  the  use  of  the  model  or 
models. 

(2)  The  best  available  meteorological 
information  and  data  consistent  with  die 
model  or  models  used  stating  the  basis 
for  the  information  and  data  selected. 

(C)  The  air  quality  status  of  the 
onshore  air  basin  which  is  adjacent  to 
the  OCS  air  basin  in  which  the  facility  is 
located  and  the  air  quality  status  of  any 
other  onshore  air  basin,  any  portion  of 
which  is  located  within  25  miles  of  the 
facility.  An  onshore  air  basin  should  be 
described  in  terms  of  its  EPA  status  i.e.. 
nonattaiiunent,  attainment  or 
Unclassifiable,  including  the  status  of 
the  onshore  air  basin  by  air  pollutant: 
the  existing  or  representative  monitored 
air  quality  data  as  it  exists:  and  the  air 
pollution  control  agency  w^hose 
jurisdiction  covers  the  onshore  air  basin. 

(D)  The  PSD  classification  of  the 
onshore  air  basin  which  is  adjacent  to 
the  OCS  air  basin  in  which  the  facihty  is 
located. 

(E)(7)  The  emission  reduction  control 
technology  available  to  reduce 
emissions  to  include:  the  source,  the 
emission  control  technology,  the 
reductions  achieved,  and  the  monitoring 
S}'stem  the  lessee  proposes  to  use  to 
measure  emissions.  If  applicable,  the 
lessee  shall  indicate  which  emission 
reduction  control  technology  the  lessee 
believes  constitutes  OCS  BACT  and  the 
basis  for  that  opinion. 

(2)  Prior  to  the  approval  of  an 
Exploration  Plan  or  a  Development  and 
Production  Plan,  the  lessee  must  provide 
information  on  the  ownership  of  any 
offshore  and  onshore  source  or  sources 
to  be  used  for  offsets  for  the  facility  and 
the  emission  reduction  obtainable  from 
each  source. 

(3)  Electrification  Analysis,  (i)  An 
electrification  analysis,  with  the  cost 
component  conforming  with  the 
requirements  set  out  in  Appendix  B  of 
this  section,  shall  be  prepared  for  each 
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new  proposed  development/production/ 
processing  facility. 

(ii)  The  electhfiwiiiun  unalysis  shall 
take  into  account  the  following  factors: 
Net  effect  of  electrification  on  air 
quality,  energy  considerations,  costs, 
other  environmental  effects,  and  overall 
emissions.  Other  considerations  will  be: 
location,  availability,  and  reliability  of 
the  source  of  electricity;  technical 
feasibility;  status  of  the  onshore  air 
basin  which  is  adjacent  to  the  OCS  air 
basin  in  which  the  proposed  OCS 
facility  will  be  located;  status  of  any 
other  onshore  air  basin,  any  portion  of 
which  is  located  within  25  miles  of  the 
OCS  facility;  and  the  status  of  the 
onshore  air  basin  where  electric  power 
ivill  be  produced,  if  known;  population 
exposure  levels  with  and  without  the 
use  of  onshore  power  loss  of 
recoverable  resources;  and  safety.  The 
electrification  analysis  shall  not 
consider  the  costs  of  project  design  or 
construction  incurred  by  the  applicant 
prior  to  the  analysis. 

(iii)  The  RD  shall  discuss  the  analysis 
with  the  CAQAC.  but  the  CAQAC  shaU 
not  provide  formal  recommendations  or 
advice  to  the  RD  on  the  analysis. 

(iv)  Based  on  the  information  from 
paragraph  (b)(3)(i)  through  (iii)  of  this 
section,  the  RD  will  determine  whether 
and  to  what  extent  a  facility  should  be 
electrified. 

(4)  Initial  emission  control 
requirement.  OCS  BACT  for  new 
sources,  as  applicable  and  appropriate, 
shall  be  installed  on  OCS  facilities 
described  in  a  new  Exploration  Plan  or 
Development  and  Production  Plan, 
including  crew  and  supply  boats  when 
considered  part  of  the  facility,  and 
applicable  sources  during  exploration 
and  construction  activities.  The  RD  will 
maintain  the  current  list  of  applicable 
control  technologies  deemed  to  be  OCS 
BACT.  The  lessee  may  provide 
justification  to  the  RD  showing  why  an 
identified  emission  control  technology 
or  technologies  included  on  the  list  as 
OCS  BACT  is  not  OCS  BACT  for  a 
particular  application.  The  RD  shall 
determine  if  the  control  is  OCS  BACT 
for  the  particular  application. 

(5)  Air  quality  review  and  control,  (i) 
Exploration  drilling  operations.  (A)  OCS 
lessees  using  an  exploration  drilling 
vessel  shall  install  OCS  BACT  for  new 
sources  and  OCS  RACT  for  existing 
sources,  as  appropriate,  on  the  vessel. 
By  [insert  date  3  years  from  the  effective 
ddte  of  this  rule),  the  OCS  RACT 
performance  standard  for  the  main 
power  supply  sources  on  existing 
exploration  drilling  vessels  shall  be  11 
grams  per  horsepower-hour  (g/hphr)  for 
NO,  emissions. 


(B)  OCS  operators  that  use  an 
exploration  drilling  vessel  with  main 
power  supply  sources  that  emit  more 
than  8  grams  per  horsepower-hour  (g/ 
hphr)  for  NO,  emissions  after  January  1. 
1995.  shall  mitigate  the  net  difference  in 
emissions  between  the  OCS  RACT 
performance  standard  in  effect  on 
January  1. 1995.  and  8  g/hphr  (if  the  OCS 
RACT  performance  standard  on  January 
1. 1995.  is  grecter  than  8  g/hphr).  Once 
the  RD  determines  that  it  is  feasible  to 
use  only  drilling  vessels  with  main 
power  supply  sources  which  emit  8  g/ 
hphr  NO,  or  less  in  an  OCS  air  basin, 
only  exploration  drilling  vessels  with 
main  power  supply  sources  which  emit  8 
g/hphr  NO,  or  less  shall  be  authorized 
for  use  in  that  OCS  air  basin.  If  the  RD 
determines  that  OCS  RACT  is  less  than 
8  g/hphr.  lessees  shall  use  exploration 
drilling  vessels  with  main  power  supply 
sources  which  comply  with  the  OCS 
RACT  of  less  than  8  g/hphr  NO,. 

(C)  No  more  than  3  exploration 
operations  shall  be  conducted 
simultaneously  within  an  area  defined 
by  a  circle  with  a  radius  of  15  miles, 
drawn  with  the  initial  exploration 
operation  as  the  center.  No  two 
exploration  operations  shall  be 
conducted  simultaneously  at  locations 
which  are  separated  by  less  than  5 
miles.  When  the  constraints  specified  in 
this  paragraph  prevent  a  lessee  or 
operator  from  commencing  drilling 
operations,  and  an  applicable 
Exploration  Plan  has  been  submitted  in 
accordance  with  the  provisions  of 

S  250.33(a)  of  this  title,  the  lessee  or 
operator  may  request  a  suspension  of 
operations,  and  a  suspension  of 
operations  shall  be  granted,  pursuant  to 
the  provisions  of  §  25ai0  of  this  title,  for 
a  period  of  time  equal  to  the  period  of 
time  that  the  lessee  or  operator  is 
prevented  from  commencing  exploration 
drilling  operations. 

(D)  The  total  number  of  simultaneous 
exploration  operations  which  may  be 
authorized  in  the  OCS  air  basins  off  the 
coast  of  California  that  are  exempt  from 
mitigation  requirements  are  presented  in 
Table  1.  When  the  RD  determines  that  it 
is  feasible  to  use  only  exploration 
drilling  vessels  with  the  main  power 
supply  sources  which  emit  8  g/hphr  NO, 
or  less,  the  number  of  exempt 
exploration  operations  listed  in  column 
a.  may  be  conducted  simultaneously. 
Until  the  RD  makes  such  a 
determination  for  an  OCS  air  basin,  the 
number  of  exempt  exploration 
operations  listed  in  column  b.  may  be 
conducted  simultaneously. 

(E)  No  more  than  12  exempt 
exploration  operations  shall  be 
conducted  simultaneously  in  the  OCS 
off  California  unless  and  until  the  RD 


determines  that  it  is  feasible  to  use  only 
exploration  drilling  vessels  with  mai 
power  supply  sources  which  emit  8    g/ 
hphr  NO,  or  less.  Once  the  RD  has  made 
such  a  determination  and  requires  the 
exclusive  use  of  vessels  with  main 
power  supply  sources  which  emit  8  g/ 
hphr  NO,  or  less.  16  exempt  exploration 
operations  may  be  conducted 
simultaneously  in  the  OCS  off 
California. 

(F)  The  emissions  from  all  non-exempt 
exploration  operations  (exploration 
operations  in  excess  of  the  number  of 
exempt  simultaneous  operations  listed 
in  Table  1)  shall  be  fully  mitigated  at  a 
ratio  of  1:1  using  the  mitigation  options 
prescribed  in  paragraph  (a)(5)  of  this 
section. 

(G)  The  emissions  of  crew  and  supply 
boats  while  located  at  a  facility 
conducting  an  exploration  operation 
shall  be  included  in  the  mitigation 
requirements,  if  any,  for  the  exploration 
operation.  The  main  power  supply 
sources  on  the  crew  and  supply  boats 
associated  with  an  exploration 
operation  do  not  have  to  meet  the  8 

g/  hphr  NO,  performance  standard. 

Table  1 

Exempt  Simultaneous  Exploration 
Operations  for  Caufornia  OCS  Am 
Basins 


Air  basin  category 

a-Vimerttha 
main  power 

wppty 

lesslhanS 
g/hphr  NO. 

tk.lt  the  main 

power  supply 

tourceton 

any  vesael 

emil  more 

tharf  Sa/hp- 

hrr». 

Attmnenl » — '.• 

4 
3 

3 
2 

Norianavwnoni  ...«,„—. 

Maximum  for  ai 

OCSbasina 

12 

(ii)  Ozone  Precursors — Construction 
Activities.  (A)  The  allowable  NO,  and 
VOC  emissions  for  construction 
activities  associated  with  an  OCS 
project  shall  be  25  tons  per  calendar 
quarter  for  OCS  air  basins  adjacent  to 
onshore  attainment  areas  and  11.5  tons 
per  calendar  quarter  for  OCS  air  basins 
adjacent  to  onshore  nonattainment 
areas.  All  NO,  and  VOC  emissions  from 
construction  activities  in  excess  of  the 
allowable  levels  shall  be  fully  mitigated 
at  a  ratio  of  1:1  using  the  mitigation 
options  prescribed  in  i  250.47(a)(5). 
except  as  limited  by  |  2S0.47(b)(5)(ii)(B). 

(B)  The  maximum  annual  mitigation 
requirement  for  NO,  and  VOC 
emissions  from  construction  activities 
associated  with  an  OCS  facility  will  be 
no  greater  than  the  mitigation 
requirement  for  the  maximum  annual 
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emission  level  for  each  pollutant  for  the 
development/production  phase  of  the 
OCS  facility. 

(iii)  Ozone  Precursors — Development/ 
Production/Processing  Activities.  All 
facilities  within  an  OCS  air  basin 
adjacent  to  an  onshore  area  with  the 
classification  shown  in  column  a.  of 
Table  2  or  within  25  miles  of  an  onshore 
area  with  the  classification  shown  in 
column  a.  of  Table  2  with  projected  peak 
annual  emissions  for  NO,  or  VOC 
greater  than  those  listed  in  column  b. 
shall  reduce  emissions  for  that  pollutant 
below  the  lowest  level  given  in  column 
a  using  the  corresponding  offset  ratios 
given  in  column  d.  These  reductions 
shall  be  made  by  the  mitigation  options 
prescribed  in  paragraph  (a)(5)  of  this 
section. 

Table  2 


a.  Status  o( 

onshore 

area 

tMSin 

b.  ASowatjIe 
thresholds 
lorfaciltties 

c.  Mitigation 

leveTfor 

emissions 

d.  Offset 
ratio 

Attavtment... 
Nonanam- 
inarrt 

100  TPY 
46TPY 

100  TPY 
OTPY 

1:1 
1.2:1 

(iv)  Inerts — ^Exploration.  Construction, 
and  Development/Production  Activities. 

(A)  De  minimis  onshore 
concentrations.  For  all  facilities  or 
operations  with  emissions  of  TSP.  CO, 
NOi.  SO(.  Pb,  or  PMio,  the  lessee  shall 
use  an  air  quality  model  and  modeling 
protocols  approved  by  the  Director, 
MMS,  and  consistent  with  EPA 
guidelines  to  determine  the  facility's  or 
operation's  projected  onshore  ambient 
concentrations  of  each  pollutant  in  the 
OCS  air  basin. 

(i)  Attainment/unclassifiable/PMio 
Group  2  and  3  planning  areas.  Tlie 
lessee  shall  mitigate  OCS  emissions  of  a 
pollutant  if  the  projected  incremental 
increase  from  the  OCS  facility  in  an 
onshore  attainment  or  unclassifiable 
area  for  that  pollutant  exceeds  a  value 
in  Table  3.  The  lessee  shall  use 
mitigation  options  in  paragraph  (a)(5)  of 
this  section  to  reduce  the  increase  below 
the  levels  in  Table  3. 

(2)  Nonattainment  areas/PMio  Group 
1  planniitg  areas.  The  lessee  shall 
mitigate  OCS  emissions  of  a  pollutant 
from  a  facility  if  the  predicted 
incremental  increase  in  an  onshore 
nonattainment  area  of  that  pollutant 
exceeds  a  value  in  Table  3.  The  lessee 
shall  use  the  mitigation  options  in 
paragraph  (a)(5)  of  this  section  to  fully 
reduce  to  zero  the  net  emissions  from 
tne  OCS  facility. 


Table  3.— Oe  Minimis  Ambient  On- 
shore Thresholds  Attainment  or 
Unclassified  Area 


[AI  units  arc 

1  micrograms  per  cubic  meter] 

AirpokJtant 

An- 

Calen- 
dar 

Numtjer  o(  fxxjrs 

nual 

quarter 

24 

8 

3 

1 

so, 

1 

5 

25 

TSP..     _.     ....... 

1 



5 







PM» 

1 



5 
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NOi 

1 











f« 

son 

2000 

Pb 

— 

.05 

— 

— 

(B)  PSD  provisions.  For  all  facilities  or 
operations  potentially  affecting  the  air 
quality  in  onshore  attainment  or 
imclassifiable  areas  in  amounts  in 
excess  of  those  listed  in  Table  4,  the 
lessee  shall  provide  baseline 
information  for  the  onshore  area 
affected  and  shall  assess  the  impact  of 
the  facility's  or  operation's  primary  TSP. 
NO,,  or  SOi  emissions  on  the  available 
PSD  increments  for  that  area.  The  lessee 
shall  use  an  air  quality  model  and 
modeling  protocols  approved  by  the 
Director,  MMS.  consistent  with  EPA 
guidance,  to  determine  whether  the 
onshore  concentrations  of  TSP,  NO,,  or 
SOi  from  the  facility  or  operation,  in 
combination  with  the  portion  of  the  PSD 
increments  already  consumed,  exceed 
the  maximum  allowable  increases  over 
the  baseline  concentrations  established 
pursuant  to  sections  163  and  166  of  the 
CAA  in  attainment  or  unclassifiable 
areas  listed  in  Table  4. 

Table  4.— PSD  Increments 

[AI  units  are  microgrants  per  cubic  meter) 


Maximum 

aloiniblo 

AirpoRutant 

Aimuiri 
mean' 

244K>ur 

3.hour 

Ctaasi: 

TSP 

5.0 

10 



SO, 

2.0 

5 

25 

NO, 

2.5 





Class  2: 

TSP - _ 

19.0 

37 



sn,         

20.0 

91 

512 

NO. 

25.0 

Ctaas3: 

TSP 

37.0 

75 



SO, 

400 

1B2 

700 

NO. „.    __. 

50.0 

■  For  TSP  geomethc  For  NO.  and  SO,:  arilhme- 
Uc. 

(7)  If  the  facility's  or  operation's 
emissions  of  primary  TSP  or  SOi  cause 
an  exceedance  of  the  available 
increments,  the  lessee  shall  reduce  the 
emissions  of  primary  TSP.  NO,,  or  SOt 
by  the  mitigation  options  prescribed  in 
paragraph  (a)(5)  of  this  section  such  that 


the  TSP.  NO,,  or  SOz  concentrations  in 
the  onshore  attainment  or  unclassifiable 
area  do  not  exceed  the  available 
increments. 

{2\  If  modeling  using  the  projected 
emissions  of  primary  TSP  or  SOx  from  a 
facility  or  operation  indicates  an 
exceedance  of  the  available  increments 
in  more  than  one  onshore  attainment 
area,  the  lessee  shall  reduce  projected 
primary  TSP  or  SOi  emissions  to  meet 
the  available  increments  for  each 
onshore  area. 

(J)  The  RD  shall  notify  and  consult 
appropriate  Federal  Land  Managers  of 
Class  1  areas  on  a  proposed  Exploration 
Plan  or  Development  and  Production 
Plan. 

(6)  Toxic  air  pollutants. 

(i)  The  lessee  shall  calculate  for  each 
source  and  facility  the  projected 
emissions  of  air  pollutants  listed  in 
Table  5. 

(ii)  The  RD  shall  determine  if  a  facility 
specific  risk  assessment  for  the 
pollutants  hsted  in  Table  5  is  required. 

(iii)  If  a  facility  specific  risk 
assessment  is  required,  the  lessee  shall 
conduct  the  risk  assessment  and  the  RD 
shall  determine  the  need  for  further 
emissions  controls  or  other  measures 
and  require  further  emissions  controls  or 
other  measures  which  the  RD  concludes 
are  necessary  and  feasible  to  reduce 
emissions  based  on  the  results  of  the 
risk  assessment. 

Table  5 

Toxic  Air  Pollutants 

Benzene 

Formaldehyde 

Chromiiun 

Nickel 

Polycyclic  Aromatic  Hydrocarbons 
(PAH) 

(7)  Modifications  to  the  Protocol 
Documents  and  the  OCS  BACT/RACT 
lists.  The  RD  shall  be  able  to  modify  the 
provisions  of  the  protocol  documents 
and  the  OCS  BACT/RACT  lists,  to  the 
extent  allowed  in  the  documents,  based 
on  the  advice  of  the  CAQAC 

(c)  Existing  facilities.  All  existing 
facilities,  with  the  exception  of  existing 
Offshore  Storage  and  Treatment  (OS&T) 
facilities,  located  adjacent  to  or  within 
25  miles  of  an  onshore  nonattainment 
areas  shall  be  required  to  install  OCS 
RACT  before  January  17. 1992.  All 
existing  facilities,  with  the  exception  of 
existing  OS&T  facilities,  located 
adjacent  to  onshore  attainment  areas 
shall  install  OCS  RACT  only  if  required 
as  a  result  of  the  periodical  cumulative 
assessment  conducted  under 
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S  250.47(a)(3).  Emission  reductions 
realized  by  the  application  of  RACT  on 
the  existing  facilibes  shall  not  be  used 
38  emission  offsets  by  lessees  with  the 
exception  of  emission  reductions 
realized  on  existing  OSAT  facilities 
which  shall  be  fully  available  as 
emission  offsets. 

(d)  Modifications  to  a  facility.  (1) 
Initial  emission  control  requirements. 
OCS  BACT  for  new  sources  and  OCS 
RACT  for  existing  sources,  as  applicable 
and  appropriate,  shall  be  installed  on  all 
modifications  to  OCS  facilities  or  any 
added  source  on  an  OCS  facility 
(excluding  boats)  which  contributes  to  a 
net  increase  in  the  emissions  of  any 
pollutant.  The  lessee  may  provide 
justification  to  the  RD  showing  why  an 
identified  emission  control  listed  as 
OCS  BACT  or  OCS  RACT  is  not  OCS 
BACT  or  OCS  RACT  for  a  particular 
application.  The  RD  shall  determine  if 
the  control  is  OCS  BACT  or  OCS  RACT 
for  the  particular  application. 

(2)  Required  information.  The  lessee 
shall  provide  the  information  required  at 
paragraph  (bK2}(ii)  of  this  section. 

(3)  Emissions  level.  The  cumulative 
net  increase  in  emissions  resulting  from 
modiHcations  to  a  facility  shall  be 
calculated  for  PMi«,  NO,.  SOa.  TSP. 


VOC  and  CO.  The  cnmulative  net 
emission  threshold  shall  be  10  tons  per 
year  for  all  pollutants,  with  the 
exception  of  CO,  which  shall  be  250  tons 
per  year. 

(i)  Existing  facility.  If  the  cumulative 
net  increase  in  emissions  is  greater  than 
10  tons  per  year  for  any  pollutant  other 
than  CO  (250  tons  per  year  for  CO),  the 
lessee  shall  mitigate  the  cumulative  net 
increase  in  emissions  for  each  such 
pollutant  to  zero  by  the  mitigation 
options  prescribed  in  paragraph  (a)(5)  of 
this  section. 

(ii)  New  facilities.  (A)  New  facilities 
with  initial  pro)ected  peak  annual 
emissions  above  the  levels  in  Table  2.  If 
the  cumulative  modifications  for  a  new 
facility  with  an  initial  enussi<Mi  profile 
projecting  a  peak  annual  emission  of 
any  pollutant  above  the  applicable  level 
in  Table  2  result  in  an  emissions 
increase  greater  than  10  tons  per  year 
for  that  pollutant  (250  tons  per  year  for 
CO),  the  cumulative  net  increase  in 
emissions  for  that  pollutant  shall  be 
mitigated  to  zero  by  the  mitigation 
options  prescribed  in  paragraph  (aM5)  of 
this  section  at  the  applicable  offset 
ratios  shown  in  column  d.  of  Table  2. 

(B)  New  facilities  with  initial 
projected  peak  annual  emissions  below 


the  levels  in  Table  2.  New  facilities 
which  have  not  exceeded  the  applicable 
level  in  Table  2  for  the  projected  peak 
annual  emission  of  any  pollutant  shall 
be  allowed  modifications  which 
increase  the  projected  peak  annual 
emission  of  any  pollutant  to  the 
applicable  level  in  Table  2.  When  the 
cumulative  modifications  to  a  new 
facility  increase  the  projected  peak 
annual  emission  of  any  pollutant  above 
the  applicable  level  in  Table  2,  the  total 
future  emissions  profile  for  that 
pollutant  shall  be  mitigated  to  zero  by 
the  mitigation  options  prescribed  in 
paragraph  (a)(5)  of  this  section  at  the 
applicable  offset  ratios  shown  in  column 
d.  of  Table  2. 

(iii)  When  the  net  cumulative  increase 
in  emissions  that  results  from 
modifications  to  a  facility  have  been 
mitigated  to  zero  or,  in  the  case  of  a 
facility  meeting  the  requirements  of 
paragraph  (d)(3)(ii)  of  this  section,  when 
the  total  future  emissions  profile  is 
mitigated  to  zero,  the  facility  will  be 
allowed  a  new  cumulative  net  emission 
threshold  for  future  modifications  of  not 
more  than  10  tons  per  year  for  any 
pollutant  (250  tons  per  year  for  CO). 

S&LMSCOOe  aiS-MMI 
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Appendix  B  lo  30  CFR  250.47— Protocol  for 
the  Aoalysia  of  Elsctrificatioi)  Coafiguratioiu 
f or  OCS  ProiacU 

t.O    Purpose 

The  purpose  of  this  Facility  Electrification 
Protocol  is  lo  outline  elements  for  an  analysis 
by  the  lessee  of  various  project 
configurations  to  supply  electricity  lo  the 
project  and  a  procedure  to  be  used  by  the 
MMS  Pacific  OCS  Regional  RD  in 
determining  to  what  extent,  if  any.  electricity 
from  onshore  sources  should  be  required  for 
the  project.  The  procedure  specified  herein. 
Including  standardized  factors,  must  be 
followed  to  ensure  that  all  OCS  projects  are 
regulated  in  a  consistent  manner.  Exceptions 
may  be  approved  by  the  RD,  where 
specifically  allowed  in  the  protocol  or  to 
account  for  differences  in  project  design  or 
documented  operating  procedims. 

ZO    General  Analysis  Procedure 

The  requirements  for  facility  electrification 
are  lo  be  determined  on  an  incremental  basis 
compared  to  a  defined  base  case  for  power 
production  and  heal  supply.  A  range  of 
scenarios  for  facility  electrification  shall  be 
examined,  including  the  six  scenarios  listed 
in  Exhibit  1.  All  listed  scenarios  should  be 
considered  in  an  initial  screening  analysis. 
The  "base  case"  represents  facility  power 
and  heat  supply  equipment  which  is  BACT 
for  reducing  emissions.  Any  modifications  to 
Ihe  scope,  nature,  or  number  of  scenarios 
analyzed  must  be  approved  by  the  RD. 

The  analysis,  as  outlined  in  this  protocol 
will  result  in  the  net  present  value  (NPV)  cost 
of  electrification  options  on  an  incremental 
basis  from  the  base  case.  The  NPV  is  then 
normalized  by  the  total  lifetime  emission 
reduction.  The  costs  of  the  scenarios,  per  unit 
emission  reduction,  are  then  compared  to 
threshold  criteria.  Any  costs  incurred  by  the 
applicant  for  design  or  fabrication  prior  to  the 
completion  of  the  electrification 
determination  shall  be  disregarded  in  the 
NPV  cost  calculations. 

The  sample  calculations  presented  in  these 
guidelines  show  unit  costs  of  electrification  in 
terms  of  NO,  reduction  only.  Reactive 
hydrocarbons  shall  also  be  considered,  as 
specified  herein.  Calculations  will  be 
prepared  for  NO,.  SOi,  and  PM.o. 

The  major  elements  and  ■■■■nulliiiii 
required  to  determine  the  coat  of  each  facility 
L-lectrification  scenario  are: 

■  Project  design  basis — Engineering  basia 
and  assumptioaa  for  determining  equipment 
sizes  and  operating  requirements.  This 
information  is  project-specific  and  must  be 
suppbed  by  the  operator  with  agency 
verifiable  documentation. 

•  Capital  cost  estimating  technique — 
Guidelines  and  methods  for  estimating 
capital  cost.  This  information  is  project- 
specific  and  must  be  supplied  by  the  operator 
with  agency  verifiable  documenUtioa. 

•  Operating  requirements — TTiis  element 
includes  both  the  avoided  and  additional 
operating  requirements  of  each  electrification 
scenario.  This  data  is  project-specific  and 
must  be  supplied  by  the  operator  with  agency 
verifiable  documentation. 

•  Operating  and  maintenance  cost 
factors — This  element  includes  the  basis. 


sources,  and  current  values  for  operating  and 
maintenance  unit  costs.  These  cost  factors 
are  standardized. 

•  Financial  analysis  parameters — This 
element  includes  the  sources  and  basis  for 
the  parameters  to  be  used  in  the  financial 
analysis.  These  factors  are  standardized. 

•  Emission  factors — Includes  sources  and 
methods  for  determining  emissions  for  the 
various  emitting  equipment  items.  The  factors 
can  be  project-specific  if  actual  equipment  is 
known  and  verifiable  vendor  data  is 
available. 

2.1    Facility  Electrification  Analys'.s  Input 
Values 

Input  paramaters  have  been  divided  into 
two  major  categories.  The  first  are  those 
parameters  that  are  standardized  The 
second  are  project-specific  inputs  that  must 
be  supplied  by  an  operator  to  conduct  the 
electrification  analysis.  The  various  elements 
that  comprise  each  of  these  categories  are 
discussed  below. 

2.1.1  Standardized  Input  Values 

The  standardized  input  values  are  the 
operating  and  maintenance  unit  cost 
parameters  and  the  financial  analysis 
parameters.  Exhibit  2  provides  a  list  of  the 
required  operating  and  maintenance  coat 
parameters  needed  to  conduct  the 
electrification  analysis.  The  exhibit  presents 
the  typical  range  of  values  for  each 
parameter  as  well  as  the  recommended  value 
that  should  be  used  for  each  analysis.  Some 
of  the  operating  and  maintenance  factors 
could  vary  by  project  due  to  each  company's 
operating  practices.  If  an  operator  wishes  lo 
use  an  operating  and  maintenance  (O&M) 
value  different  than  the  recommended  vahie. 
they  must  submit  with  their  analysis  the 
necessary  back-up  information  to  Ratify  use 
of  the  different  values.  Where  0«M  values 
differ  due  to  past  operating  practices,  these 
practices  must  be  identified  in  written 
procedures  used  previonaly  by  the  company. 

Exhibit  3  provides  a  list  of  the  required 
financial  analysis  parameters.  This  list 
includes  escalation  factors  for  electricity  and 
gas  prices.  Utilities  usually  forecast  real  and 
nominal  price  forecasts.  The  real  forecast 
should  be  used  to  develop  the  price 
escalation  above  and  beyond  inflation,  since 
the  utihties  general  inflation  forecast  may  be 
different  from  that  which  is  recommended 
here.  Use  of  these  coat  parameters  will  allow 
the  determination  oi  the  cost  effectiveness  of 
various  facility  electrification  scenarios  on  a 
consistent  basis.  Financial  factors  shall  not 
be  modified  based  on  applicant  specific  data. 

2.1.2  Project-Specific  Input  Values 

The  project-specific  input  values  fall  into 
three  categories.  These  are: 

•  Project  Design  Basis  Parameters. 

•  Equipment  Capital  Costs. 

•  Emission  Factors. 

These  categories  are  coiuidered  project- 
specific  since  they  may  all  vary  depending  on 
the  facility's  location,  design,  and  quantity 
and  quality  of  resources  to  be  recovered. 

Exhibit  4  presents  the  key  elements  that 
must  be  known  about  the  design  of  the 
facility  in  order  to  properly  evaluate  facility 
electrification.  An  applicant  must  supply  the 
data  shown  in  Exhibit  4  as  part  of  the 


analysis.  This  information  shall  then  be 
independently  verified  by  MMS.  Using  the 
design  basis  information  provided  and 
verified,  the  required  incremental  facility 
modifications  can  be  determined  for  each 
scenario. 

Exhibit  5  sho%vs  the  major  elements  that 
are  used  to  estimate  the  capital  costs 
associated  with  each  scenario.  In  costing  the 
major  equipment  items,  budget  quotes  should 
be  supplied  from  vendors.  Three  quotes  are 
desirable  lo  establish  accurate  preliminary 
cost  estimates.  Other  direct  costs,  such  as 
installation  engineering,  shall  be  estimated 
using  standard  engineering  cost  factors.  For 
some  of  the  special  offshore  installation 
activities,  the  costs  should  be  developed 
separately.  As  a  pari  of  any  capital  cost 
estimate,  a  project  contingency  factor  of  20 
percent  shall  be  added  to  cover  the 
uncertainty  inherent  in  any  preliminary  cost 
estimate.  This  is  considered  standard 
engineering  practice. 

All  of  the  assumptions  and  back-up  data 
■sed  to  develop  the  capital  cost  estimates  for 
each  electrification  scenario  are  to  be 
sabmitted  with  the  analysis.  This  back-up 
shall  include: 

•  Equipment  specifications; 

•  Vendor  cost  quotes  for  major  equipment 
items; 

•  A  list  of  all  factors  used  to  estimate  other 
direct  materials  and  installation  costs  and 
their  sources;  and 

•  Any  other  costing  assumptions  used  in 
the  analysis  and  the  source  for  these 
assumptions. 

Providing  this  level  of  back-up  will  allow 
regulators  to  verify  Ihe  accuracy  and 
completeness  of  each  scenario's  incremental 
capital  cost. 

The  third  major  category  of  project-specific 
input  parameters  is  the  emission  factors. 
Many  of  the  factors  will  vary  depending  on 
design  of  the  facility  and  the  actual 
equipment  to  be  used  on  the  facility.  Exhibit  6 
provides  a  list  of  the  sotirces  and 
methodologies  that  shall  be  used  to  estimate 
emission  factors.  Data  supplied  by  vendors 
should  include  back-up  test  data  consistent 
with  that  required  for  enforceable  permit 
conditions.  When  vendor  data  is  not 
available,  then  EPA-approved  factors  shall 
be  used.  As  part  of  each  applicant's  facility 
electrification  analysis,  the  source  of 
emission  factors  by  equipment  should  be 
provided.  If  the  source  is  vendor  data,  the 
actual  data  provided  by  the  vendor  should  be 
provided  as  back-up. 

The  reduction  in  recoverable  reserves  may 
be  considered  in  the  calculation  of  facility 
electrification  feasibility  if  the  reduction  in 
recoverable  resources  exceeds  5  percent. 

2.2    Cost  Calculations 

To  aid  in  the  determination  of  the  costs,  a 
list  of  the  various  components  which  should 
be  considered  for  each  scenario  is  given  in 
Exhibit  7.  Costs  for  each  of  these  items  are  to 
be  estimated  using  the  annual  operating 
requirements  and  the  appropriate  unit  costs 
adjusted  for  infiation  and  escalation.  The 
annual  operating  requirements  represent  thi? 
difference  between  each  scenario  and  the 
base  case. 
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The  overall  sequence  in  the  cost 
calculations  is  as  follows: 

(1)  Establish  annual  operating 
requirements. 

(2)  Identify  peak  equipment  duties  and  the 
design  basis. 

(3)  Develop  equipment  specifications  from 
the  design  basis. 

(4)  Estimate  capital  investment  from 
equipment  specifications. 

(.5)  Escalate  unit  costs. 

(6)  Calculate  annual  costs  from  annual 
operating  requirements  and  escalated  unit 
costs. 

(7)  Discount  the  costs  for  each  year. 

(8)  Sum  the  discounted  annual  costs. 

(9)  Calculate  annual  NO.  and  ROC 
emissions. 

(10)  Identify  the  cost  for  reduction  of  NO, 
in  $/ton  (Net  Present  Value). 

In  calculating  the  NPV  cost  for  NO, 
reduction,  the  portion  of  the  costs 


attributable  to  RHC  re«'uction  shall  be 
deducted  from  the  NPV  cost.  The  deducted 
amount  shall  be  calculated  by  multiplying  the 
NPV  cost  times  Ihe  ratio  of  total  tons  RHC  to 
total  tons  RHC  +  NO,. 

2.3    Method  for  Considering  Onshore 
Cogeneralion  Costs  and  Emissions 

If  the  onshore  cogeneralion  scenario  results 
in  Ihe  purchase  of  offsets,  not  otherwise 
required  under  the  base  case,  a  cost  and 
emission  reduction  factor  shall  be 
incorporated  into  Ihe  electrification  analysis 
for  this  scenario.  The  cost  factor  shall  be 
calculated  as  the  dollars  per  ton  times  the 
additional  tons  of  offsets  purchased  under 
the  cogeneralion  scenario.  An  emission 
reduction  factor  shall  be  incorporated  by 
subtracting  the  annual  tons  of  offsets  which 
must  be  purchased  for  the  onshore 
cogeneralion  scenario  from  the  annual  tons  of 
emissions  computed  for  that  scenario. 


The  net  result  of  Ihe  cost  calculdtion  can  be 
represented  in  a  table  showing  the  total 
incremental  NO,  emission  reduction  for  each 
scenario,  its  associated  average  cost  (S  p«T 
ton  removed),  and  total  cost 

3.0    Identifying  Fcasibln  Scenarios 

A  three-step  process  will  be  used  by  lh»' 
RD  for  Ihe  identification  of  feasible 
electrification  scenarios: 

(1)  Rank  order  the  scenarios  in  asi;<.>nding 
cost  per  ton  of  pollutant  removed. 

(2)  Discard  any  option  which  has  a  lower 
pollutant  reduction  than  its  adjacent  higher 
ranked  (lower  cost)  neighbor. 

(3)  An  option  is  feasible  if  its  cost  per  ton 
of  pollutant  removed  is  less  than  the 
threshold  criteria  on  a  total  basis.  The  RD 
shall  consider  Ihe  costs  of  offshore  BACT. 
onshore  BACT.  and  onshore  offsets  in  setting 
the  threshold  criteria.  The  CAQAC  will 
recommend  an  appropriate  level  for  this 
criteria  for  each  air  basin. 


Exhibit  1  .—Scenarios  To  Be  Analyzed 


Sconawo 


Design  and  operation  ot)jec<ives 


Equipmefit  configuration 


1     "Base  Case"  OMaony  Turtiines  with 
Water  Iniectton  (as  example). 


2.  Partial  Utility  Grid  Conrtedion. 


3.  Ful  IMMy  Grid  Connectior>  ««im  Gas- 
Fired  Process  Heaters. 


Project  is  completely  self-suflicieni  for  its  thermal  and 
electrical  energy  requrements.  An  energy  etfkaent 
system,  gas  turtxne  ger>erator  w<t^  waste  Ileal  recovery. 
is  comtxned  tunth  NO,  control,  water  infection.  Electnc 
motor  drives  lor  ail  major  equipment  mckidng  tt>e  dniling 
rig  and  aN  Ixit  one  orar>e.  Gas  compressors  hmH  t>e 
powered  by  the  GTG. 


Operate  GTG  and  HRU  at  maximum  efficiency,  matctwig 
output  to  the  lower  at  the  thermal  or  eiectncaJ  derriand 
at  peak  production  and  usmg  gnd  power  or  st^iplemerv- 
lal  linng  to  meet  ttie  kwlance  of  ttve  ptaMomi's  energy 
demand.  Operation  of  GTG  norn«lly  at  ful  toad. 


Utility  to  provide  all  electrical  power  requirements:  thermal 
demarwi  sauslted  t>y  gas-fred  heaters  Project  genera- 
lion  capacity  «  only  for  emergency— oorripiete  standby 
not 


4  Fufl  UtiWy  Gnd  Connection  with  Electncal 
Process  Heaters. 


Same  as  (or  Scef«no  3.  escept  process  thential  demand 
to  be  sabsfied  by  efedncat  instead  of  gas-%ed  process 


5    Onsrxye  Cogeneration  with   Gas-Fired 
Process  Heaiers- 


Same  as  lor  Scenario  3.  except  power  is  provtded  by  an 
onstiore  cogeneralion  tacMy. 


Project  Gas  Tujtxnes. 

Waste  Heat  flecovery  Units. 

Diesel  Generators  Emergerxry  DriMtng  Standby. 

Oiesel-Finng  ol   Gas   Turtxnes  wfien  gas  producson  ia 

msuflicaont 
Gas  Processing 

DehydratiorvGiyol 

Sweeterwig-Amme 
Desaiinizatnn  Unit  lor  Water  Iniecson. 
Gas  Compressors 
Same  as  for  t»se  case,  except  soma  equjpmtint  aema 

may  be  smaller  due  to  lower  loads. 
Onshore  USMy  Substainn 
34.5  KV  Subsea  Transwisswn  Une 
Bectncal   Tie-«i  on  ptattorm   (transformer,   swrfch 

etc.) 
Supptemental  Firing  lor  HRU. 
Base  case  equipment  not  requred; 

Proiecl  Gas  Turtxnes. 

Waste  Heat  Recovery  Unit 

Desaiimzation  Unit 

Auxriiary  Equpmertt. 
Some  base  case  equipment  «  downsized: 

Glycol  Contactor 

Amne  Saubt>er 
Additional  Equipment 

34.5  KV  Subsea  Transmission  Une 

Gas-Fired  Process  Heater  w«h  low  NO.  burners. 
Base  case  equipment  not  requred: 

Protect  das  Turbmes. 

IMaste  Heat  Recovery  Unis. 

Desabnizatnn  umts 

Gas  Processng: 

Glycol  Contractor. 
AiTHne  Scrut)t>er 
Additional  equipment  requrred- 

Onshore  UtiMy  Suttstation. 

34  5  KV  Sut>sea  Transmission  Ijne. 

Electncal  Process  Healer 
Base  case  equipment  not  required: 

Project  Gas  Turtxnes. 

Waste  Heat  flecovery  Unit 

Desahfuzation  Umt. 

Auxihary  Eqwpmenl 
Some  tiase  case  equipment  is  downsoed 

Glycol  Contractors 

Amme  Scnibtier 
AddrtKXtal  Equipment 

34  5  KV  Subsea  T'anenwssion  Una. 

Electncal  Tie-m  on  laolity 

Gas-Fred  Process  HesfMr  w«h  tow  NO.  bmnen. 
Electncal  Sut>6tation. 


BEST  COPY  AVAILABLE 
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Exhibit  1.— Scenarios  To  Be  Analyzed— Continued 

Scenario 

Oaaign  and  optraiion  obiacllwae 

6    Onshore   Cogeneration   wiNh   Backlcal 
Process  Heaters. 

Same  as  for  Scenario  5.  except  process  Ihennal  demand 
tobesabsfied  by  eieckical  instead  ol  9a84lrad  fmoaas 
Itaaton. 

Base  case  equipment  not  required: 
Protect  Gas  Turbines. 
Way  Heat  Recovery  Units. 
OasaNnoation  Urvts. 

Glycol  Contractor. 
Amine  Scrubt>er 
Additional  equipment  required: 

34  5  KV  Subsea  Transmission  Line 
Electric  Process  Heater 
Eleclhcal  Substatnn. 

Exhibit  4.— Key  Elements  for  the  Design  Basis  for  Oetermwkng  Project  Electrification  FEASieiLrTY— Continued 


Issues 


Non-Electhc  Equ0mar«  Onwes. 


Engmeering  Assumptions. 


The  base  case  assumes  electric  motor  drivee  ter  all  maior  equipment  «»here  prudery,  mckidng  gas 
oompressors  and  drrihng  ngs.  It  •  assumed  thai  diesel  ongwca  are  used  tor  emergency  rtems.  such  as 
emergency  generators  or  a  lireviater  pump  and  one  crane 

A  variety  ol  engmeenng  aa6umptior>s  need  to  tie  specified  m  conducting  tt«  leasMity  assessrrient 
These  assumptions  can  include  turbine  heal  rale,  process  healer  eflloency.  tuei  heeling  value,  gas 
compression  pooer.  stAisea  power  losses,  etc  These  values  are  site-specific,  and  data  should  be 
provided  tor  each  protect  evakialed. 


Exhibit  5.— Capital  Cost  Estimating  Techmoues 


Exhibit  2.— Operating  and  Maintenance  Unit  Cost  Parameters 


Eatimeling  techniques 


Cost  Ham 

Value  range 

1 

Units 

Basis 

Project  Fuel  Gas. . 

NA. 

NA 

NA. „ 

6 10  10 . 

NA. ..„ 

NGPA  Section  109  less  royalty 

Lower  of  actual  published  rate  schedule  lor 

umnterruptMe   industrial   power   or   rate 

commitment  by  sennng  utilities 
West  Coast  pnce  as  published  m  Oil  Buyers 

Giade 
For  onshore  applications 

UIMy  Power 

NA. 

Diesel  Fual 

NA.    . 

«/9al ~~ 

mils/kwh 

mils/lMh 

mils/toKh 

ol  equipmont  cost 

Turbwie  O&M „ 

e_. 

1..„ 

2 

NA. 

4  percent 

1  Spercettf     ,, 

Water  Iniactian 

0.5  to  3 

1  to4 

NA. 

SCROAM 

Excluding  catalyst  changeouL 

Assumed  to  occur  at  least  every  2  years 

Pnce  ol  changeout  to  be  obtained  from 

ver«tor 
Annually. 
Annually 
To  tie  determined — factored  tiased  on  Mn- 

Catalyst  Chwioeout  .  . 

Gas^ved  Heater  MawtertMKa 

0.5  to  3  percent 

Ammonia  and  Feed  System 

NA. _ 

NA           

NA                  

Gas  Processing  and  Compression  0AM. 

MA 

monia  price  plus  transportation  and  han- 
dkng. 

Onshore  Cogerterabon  Fual  Gas 

NA 

2  to  6 „ 

KIA 

NGPA  Section  109  less  royalty.' 
For  onshore  applicabon. 

Onshore  Cogeneratnn  0AM _ 

4 __ „ 

mHs/kwh 

Msfor  Equprvwnt  Items -. 

Other  Direct  Matenak 

Installation  Coats 

Deck  Space  Allocation  at  FaciRy 

Protect  Indbect  Costs 

Contingency 


Maior  equipment  rtems  should  be  speeded  to  a  degree  wtuch  allows  lor  budget  quotes  from  vendors. 

While  three  vendor  quotes  are  desirable  on  all  iraior  items,  it  s  recogncad  tttat  the  «  not  always 

possible  due  to  product  differences  or  vendor  capabMes 
Can  be  estimated  uaing  published  factors  based  upon  maior  equpmem  costs. 
Can  be  estimated  usvig  pubkshed  olfshore  tadors  Special  equpmem.  eg.  cable  lay  vessel.  shouU  ba 

coetad  separately 
If  site-specific  data  are  not  available.  t>«ey  can  be  estimated  at  Si  000/square  fool 
Can  tie  eskmated  using  published  engineering  cost  factors. 
A  contingency  ol  20  percent  is  consislent  with  ttie  ouMned  approach  to  capilal  c««i 


Exhibit  6.— Emission  Factor  Sources 


Gas  Turbine    Fuel  Gas 

Gas  Tuibme— Diesel  Firing . 
Gas-Firad  Process  Healer-. 
Utility  Emissions.. 


SCR  Perfonnance  (H  oMhoie  (cogeneration  tKaRyQ . 

CoganeraiMn  Unit . 

Otfiar  rry^Mwewi 


-,---"*y*y  «*■  shal  not  be  nckided  «  onshore  cogeneration  lual  gas  coats  to  the  extent  generated  power  is  used  by  protect  (onshore  or  offshore)  «td 
cogensratioo  umt  «  undsr  same  ownarsh^.  il  approved  by  the  MMS.  Where  cogeneralion  unit  is  proposed  to  be  under  other  ownersh^i.  Miplicants  shi«  request 
royally  waiver,  and  MMS  aha«  act  on  warvar  request,  phor  to  delomsning  an  apptewiTs  electiilicalioii  requvemenis. 


Vendor  data  or  certilied  tests  on  same  model  with 

Vendor  data  or  certiAed  tests  on  same  modet.  sue  rated. 

Vendor  data,  or  AP-42  values 

ARB  approved  cogeneration  UtiMy  Dwplacemeni  Credit  Methodology 

Vendordala. 

Vendor  data  or  earthed  tests  on  same  modsL  sHe  rated. 

Vendor  data  or  AP-42  values. 


same  amount  ct  water  infection,  ate  Wked. 


Exhibit  7.— Operating  and  Maintenance  Requirements  for  Various  Electribcation  Scenarios 


Exhibit  3.— FmANCiAL  Analysis  Parameters 

Parwneler 

VMMsasol 

September 

1967  (percent) 

Basis 

Long-term  inllalian 

4-5 

NA 
NA 

The  DOC  pubished  torecasl  lor  CPtU  (Consumer  Price  Indax.  Utwt). 

Real  pnce  ncraase  lorecasted  by  actual  utiMy 

Real  pnce  vicrease  forecasted  by  ulriity  providwig  standby  service  or  GNP 

de-escalator  per  Section  109. 
As  requred  by  SEC  lor  valuation  ol  reserves  (code  reference  to  be 

included) 
Aaaumed  to  be  100  percent  operator's  aquily. 

Eleclncily  pnce  Mraialinn 

Gas  pnce  escaMion _..            

Discount  rato „.    

NA 

Exhibit  4.— Key  Elements  for  the  Design  Basis  for  Determining  Project  Electrification  Feasibility 


Protect  Electncal  Demand.. 


Protect  Thennal  Demwid- 


onshore  UiMy  Grid  Nelwarti 

Gas  UN  vs  Oownhole  SubmaraMa  Pumps.. 


Both  peak  demand  (kw)  and  annual  consumption  (KWH)  need  to  be  determined.  For  verification,  the 
anrxial  consumption  can  be  compared  to  gas  compression  power  requirements,  independently 
estimated  from  ttie  gas  production  curves  and  compression  calculations.  Typically,  gas  compression 
accounts  lor  approumately  70  to  80  percent  of  facAty  power  requrements  for  production.  The  balance 
ol  the  power  demand  can  be  verified  by  engneenng  assessment  of  loads  based  upon  the  one-line 
dtogram  and  equipntent  operating  schedules  and  loads. 

Both  peak  demand  (106  Btu/hr)  and  .annual  consumpbon  (106  Blu)  need  to  be  detennined.  For 
verilicabon.  the  annual  consumpbon  can  be  compared  to  the  oil  heating  requirements,  independently 
estimated  from  the  o4  production  cunres  and  the  o4  pumping  temperatures.  TypacaNy.  oil  heating 
accounts  lor  spprowmately  80  percent  ol  the  protect  thennal  requrements.  The  balwwe  ol  the  thermal 
demand  can  be  vended  by  engSworing  assessment  ol  the  energy  balances  and  process  How  diagrams 

An  onshore  uliily  ghd  nelwortt.  which  could  seme  several  OCS  faaMes  at  a  lower  capital  cost  than  an 
indMdual  connection,  might  be  availabis  lor  some  protects. 

An  operators  choice  ol  production  enhancement  technique  can  significantly  affect  a  proiect's  electrical 
demand.  SubmarsMa  pump*  ar«  more  energy  elficient:  a  selection  ol  gas  lift  can  be  justified  besed 
upon  technical  and  fcwncial  lawbiMy  as  wall  as  salety  and  operabiMy  consMleraiions. 


Scenarn 

Base  Cass  Requirements  which  are  Avorded  or 
Reduced 

AdiMonal  OperatMg 

Requvemenis 

2.  Par«alUlil%  Grid  Connection _ 

Gas  TjrbKie  Fuel  Gas 
Gas  TurtMne  O&M 
tntection  Water 
Gas  ProcessKig 
Gas  Turbirte  Fuel  Gas 
Gas  Turbine  Diesel  Fuel 
(ias  Turbine  OAM 
Injection  Water 
Gas  Processing 

Gas  Turbme  Fuel  Gas 
Gas  Tkrtiine  Diesel  Fuel 
Gas  Turbne  OAM 

Iriection  Water 
Gas  Processing 

Gas  Turbme  Fuel  Gas 
Gas  TurtNne  Diesel  Fuel 
(Sas  Turbme  0AM 
Injection  Water 
GasPnioessmg 

Gas  Turbine  Fuel  Gas 

Gas  Turbine  Diesel  Fuel 

Gas  Turbine  OAM 

Intedion  Water 

Gas  Processing 

Deck  Space  and  Structural  Requirements 

IWily  Power 

ElecftictfOMI 

Gas  Compnession  O&M 

Ut*ty  Power 
Heater  Fuel  Gas 
Healer  0&M 
ElectncalOlM 

4.  FutUiiliiyGrto Connectiofi  with  ElectncfVooess  Heaters-.     ..    __ 

UtiMy  Power 
Healer  O&M 
ElectncatO&M 
Gas  Compressno  O&M 

Cogeneratxyt  Fuel  Gas 
Cogeneraaon  O&M 
Heatai  Fuel  Gas 
Heater  O&M 
ElectncalO&M 
Gas  Compresenn  O&M 
Cogeneratnn  Fuel  Use 
CognneratKjn  O&M 
Heeler  O&M 
EtoctncaiO&M 

5.  Onshore  Cogenerabort  with  Gas  Hrod  Process  Heaters -      .   

|FK  Doc.  89-773  PiM  1-13-88:  8:45  amf 
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DEPARTMENT  OF  THE  INTERIOR 

Minerate  ManaQement  Service 

ON  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf,  Proposed 
Tectmlcal  Determinations 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  Proposed  Technical 

Determinations. 

summary:  a  proposed  rule  to  establish 
a  separate  regulatory  program  under  the 
provisions  of  section  5(a)(8)  of  the  Outer 
Continental  Shelf  (CKZS)  Lands  Act,  as 
amended,  for  OCS  facilities  adjacent  to 
California  (proposed  S  250.47  of  30  CFR) 
is  published  elsewhere  in  this  issue  of 
the  Federal  Register.  The  proposed  rule 
references  lists  of  control  technology 
that  constitute  (308  Best  Available 
Control  Technology  (BACT)  and  OCS 
Reasonably  Available  Control 
Technology  (RACT].  This  Notice 
presents  the  initial  BACT  and  RACT 
determinations  called  for  in  proposed  30 
CFTl  250.47.  outlines  the  process  by 
which  the  initial  list  was  developed,  and 
the  manner  revisions  will  be  made  to  the 
list. 

date:  Comments  must  be  hand 
delivered  or  postmarlied  no  later  than 
February  16, 1989. 

AOORSSS:  Responses  should  be  directed 
to  the  Department  of  the  Interior 
Minerals  Management  Service:  12203 
Sunrise  Valley  Drive;  Mail  Stop  644. 
Room  6A210;  Reston.  Virginia  22091; 
Attention:  Jeffrey  Zippin. 
Fon  nmTHCii  infohmatkni  contact: 
Gerald  D.  Rhodes,  Chief,  Branch  of 
Rules,  Orders,  and  Standards;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive:  Mail  Stop  646:  Reston. 
Virginia  22091;  Telephone  (703)  648-7816 
or  FTS  959-7816. 

SUPPLEMENTARY  INFORMATION:  On 
January  7, 198S,  the  Department  of  the 
Interior  (DOI)  published  an  Advanced 
Notice  of  Proposed  Rulemalcing  (ANPR) 
in  the  Federal  Register  (50  PR  838] 
outlining  a  possible  frameworli  for  a 
new  rule  to  govern  the  control  of  air 
emissions  from  oil  and  gas  facilities  on 
the  OCS  adjacent  to  California.  After 
the  comment  period  for  the  ANPR 
closed.  DOI  initiated  a  negotiated 
rulemaking  process  as  part  of  the 
settlement  discussions  in  the  litigation 
challenging  DOI's  regulations  and  to 
further  develop  a  proposed  rule  and 
supporting  documents  for  the  rule. 
During  the  negotiations,  information 
was  gathered  on  the  status  of  emission 
control  technology  that  could  be 
installed  on  OCS  sources.  This  Notice 
presenU  the  initial  BACT  and  RACT 


lists  for  the  propsoed  rule,  outlines  the 
process  used  to  develop  them,  and 
describes  the  process  to  be  used  to 
revise  the  lists.  Comments  are  requested 
on  the  content  of  this  Notice. 

AUTHOR:  Mitchell  Baer,  Branch  of 
Environmental  Operations.  Offshore 
Environmental  Assessment  Divsion. 
Minerals  Management  Service. 

OCS  Best  Available  Control  Technology 
(BACT)  and  OCS  Reasonably  Available 
Control  Technology  (RACT) 

1.  Criteria  to  Designate  Candidate 
Technologies  for  OCS  BACT. 
Information  was  initially  gathered 
concerning  emission  control 
technologies  that  could  be  applied  to 
sources  similar  to  those  used  on  OCS 
facilities,  regardless  of  the 
appropriateness  of  the  technology  for 
application  to  a  8i>eciflc  OCS  project. 
Criteria  were  then  established  to 
designate  the  technologies  as  either  (1) 
Available,  applicable,  and  appropriate 
at  the  present  time  for  installation  on 
OCS  sources  (the  YES  list).  (2)  available 
but  not  appropriate  at  the  present  time 
for  installation  on  OCS  sources  due  to 
technical  questions  needing  resolution 
(the  MAYBE  list),  and  (3)  unavailable 
and  not  appropriate  at  the  present  time 
for  installation  on  OCS  sources  due  to 
substantial  technical  problems  (the  NO 
list).  Formal  definitions  for  each 
category  were: 

YES  means  the  candidate  control 
technology  is  currently  an  appropriate 
control  technology  for  OCS  sources.  An 
applicant  is  required  by  the  proposed 
nile  to  either  apply  this  technology  or 
indicate  that  another  more  effective 
control  will  be  installed  instead  of  the 
technology,  or  demonstrate  to  the 
satisfaction  of  the  Regional  Director 
(RD)  why  the  control  technology  is 
inappropriate  for  the  specific  OCS 
application. 

MA  YBE  means  the  candidate  control 
technology  is  presently  available  or  may 
be  available  for  OCS  sources  but 
technical  and  other  questions  need  to  be 
resolved  before  the  technology  is 
presumptively  assumed  to  be  an 
appropriate  technology  for  all  OCS 
applications.  The  candidate  control 
technologies  in  this  category  are 
appropriate  candidates  for 
demonstration  projects  and  advanced 
control  technologies.  These  control 
technologies  may  be  reclassified  into  the 
"YES"  category  after  these  successful 
projects  or  applications. 

NO  means  the  candidate  control 
technology  is  not  considered  available 
or  appropriate  for  OCS  sources,  and 
there  are  substantial  technical  and  other 
questions  concerning  their  consideration 
for  OCS  sources.  Although  these  control 


technologies  are  candidates  for 
demonstration  project  and  advanced 
control  technology  applications,  it 
appears  that  substantial  research  work 
is  still  needed  to  allow  the  technology  to 
be  considered  for  OCS  applications. 

2.  Initial  OCS  BACT  Determinations. 
Based  on  the  criteria  discussed  in  1,  the 
candidate  emission  control  technologies 
were  evalauted.  Table  1  presents  the 
initial  proposed  determinations  and  the 
candidate  control  technologies 
evaluated. 

3.  Amending  the  OCS  BACT  list 
(Table  1).  Periodically,  the  RD  will 
review  the  list  of  OCS  BACT  and,  based 
on  the  recommendations  of  the 
California  Air  Quality  Advisory 
Committee  (CAQAC)  and  on  technical 
developments,  the  results  of  research, 
and  offshore  and  onshore  applications, 
the  RD  will  revise  the  list  The  revisions 
to  the  list  will  be  proposed  in  a  Federal 
Register  Notice  and  comments  and 
recommendations  will  be  requested. 
After  consideration  of  the  comments 
received  and  other  available 
information,  a  formal  Notice  describing 
the  revisions  to  the  hst  will  be  published 
in  the  Federal  Register. 

The  RD  will  consider  the  following 
criteria  when  evaluating  candidate 
emission  control  technologies  for 
inclusion  to  the  three  categories  on  the 
list  The  RD  shall  also  consider  other 
relevant  information: 

a.  The  impacts  on  the  environment 
from  and  the  benefits  of  the  application 
of  the  emission  control  technology. 

b.  The  risk  of  a  significant  safety 
hazard.  The  absence  of  a  safety  hazard 
will  be  confirmed  by  the  U.S.  Coast 
Guard  and  the  American  Bureau  of 
Shipping  in  writing.  Industry-recognized, 
Occupational  Safety  and  Health 
Administration,  and  other  relevant 
safety  standards  will  be  considered. 

c.  Application  of  the  emission  control 
technology  would  result  in  a  significant 
increase  in  energy  consumption  together 
*vith  a  concurrent  increase  in  emissions. 

d.  The  emission  control  technology  is 
developed  but  unavailable. 

e.  There  are  regulations  prohibiting 
the  application  of  the  emission  control 
technology. 

f.  Use  of  the  emission  control 
technology  is  economically  not  feasible. 

4.  Criteria  for  Determining  Economic 
Feasibility  for  OCS  BACT  Candidate 
Measures.  A  candidate  emission  control 
measure  shall  be  considered 
economically  feasible  to  be  placed  on 
the  "YES"  list  if  the  cost,  in  dollars  per 
ton  for  a  specific  pollutant,  is  equal  to  or 
less  than  the  cost  for  comparable  BACT 
being  used  in  the  adjacent  onshore  air 
basin.  -         ' 
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5.  Initial  OCS  RACT  Determinations. 
A  similar  process  was  followed  to 
develop  the  initial  OCS  RACT  list- 
candidate  emission  control  technologies 
were  identified,  and  a  determination  of 
the  appropriateness  and  availability  of 
each  was  made.  Economic 
considerations  were  given  greater 
importance  in  developing  the  OCS 
RACT  list  and  only  one  list,  emission 


controls  considered  appropriate  and 
available  (the  "YES"  List),  was  prepared. 
Table  2  presenU  the  initial  OCS  RACT 
list 

6.  Application  of  the  OCS  RACT  list  to 
specific  OCS  projects.  The  RD  will 
determine  the  appropriate  application  of 
a  specific  emission  control  technology 
from  the  OCS  RACT  list  for  a  specific 
OCS  project  based  on  the  definition  of 


OCS  RACT  in  the  proposed  rule 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register  and  any  other  relevant 
information. 

Date:  December  12. 19ea 
Robert  E.  KaUman. 

Director,  Minerals  Management  Service. 


TABLE  1.— UST  OF  BEST  AVAILABLE  EMISSION  CONTROL  TECHNOLOGIES  FOR  OCS  SOURCES 


Emiaaion  control  technology 


Um  of  natural  qm  (includn 
Mveelened  gas)  lo  replace 
(teset. 


Use  o(  gas  tutines 

Use  o(  alternative  fuels.. 


Ua«  oi  low  sulfur  fuel  (0.05% 
w  auMur  tor  dwsel,  0.5%  w 
or  less  tor  residual  oi). 


Turtwchargirtg  and  aftercool- 

Infoctlon  timing  retanl  (dnad 
(Only). 


Frecomtxistion  chamber 

design  (stratiled  charged  erv 


Exhauat  gas  recirculation  tor 

gaseous  engines. 
Selocliire  catalytic  reduction 


Norvselective  catalyic  reduc- 
tion (ttirae.%My  catalyst). 

Use  ol  CaKtonM  certified  en- 
gines (dtetels). 

Low  NO,  equipmerti  selection .. 


Cold  ironing  (shut  off  ol  on- 
board electrical  gerteratmg 
equipment  while  docked). 

Low  NO,  burner* 

Flue  gas  rearculalion.^ „.. 

Low  excess  air „ 

Maintain  proper  air/luel  ratto 


Ammonia  iniectlon 

Chemical  DeNO, 

Use  o<  waste  heat  recovery . 

Water/steam  Infection..- 

Low  NO,  combustion  design 


Source  applicability 


Reciprocating  er>gines_ 


Gas  turtiines . 
Heaters  and  boilers. 
Reciproacting  engirtes- 


Reciprocating  engines.. 

Gas  turtjines _ 

Heaters  and  boilers. 
Crew/supply  boats.- 
Tankers 
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Table  1.— List  of  Best  Available  Emission  Control  Technologies  for  OCS  Sources— Continued 
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Table  2.— Ust  of  Reasonably  Avail- 
able Emission  Control  Technology 
FOR  OCS  Sources 
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Table  i— Ijst  of  Reasonably  Avail- 
able Emission  Control  Technology 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Adminietretion 

(Docket  Na  •12SO-«2S0) 

Economic  Development  Aeeietance 
Program*  as  D*ecrtt)ed  in  PvbOe  Law 
100-459,  Departments  of  Conwnerce, 
Justice,  State,  ttio  Judiciary,  and 
Reirted  Agencies  Appropriations. 
1M9;  AvaiiablHty  of  Funds 

AOINCY:  Economic  Development 
Administration  (EDA).  Commerce. 
action:  Notice. 


;  The  Economic  Development 
Administration  (EDA)  announces  its 
policies  and  application  procedures  for 
funds  available  in  FY  1989  to  support 
projects  designed  to  alleviate  conditions 
of  substantial  and  persistent 
unemployment  and  underemployment  in 
economically  distressed  areas  and 
regions  of  the  Nation  and  to  address 
economic  dislocations  resulting  from 
sudden,  major  job  losses.  The  purpose  of 
this  announcement  is  to  communicate  to 
potential  applicants  for  EDA  funds  the 
policies  and  procedures  that  will  be 
used  to  administer  the  Agency's 
programs  during  FY  1989. 

I.  GeneralPoUdes 

Because  of  the  existing  statutory 
criteria  and  a  Congressional  prohibition 
against  terminating  eligibility,  areas 
containing  approximately  90  percent  of 
the  U.S.  population  are  eligible  for  EDA 
assistance,  which  in  FY  1988  totaled  less 
than  $200  million.  Priority  consideration 
for  funding  will  be  given  only  to  those 
projects  having  exceptional  potential  to 
benefit  areas  experieai^iiig  or  threatened 
with  the  most  severe  economic  distress. 
EDA  is  particularly  interested  in 
projects  located  in  (enterprise  zones, 
especially  projects  in)  Federally 
authorized  and  designated  enterprise 
tones.  Distress  may  exist  in  a  variety  of 
forms,  including  exceptionally  high 
unemployment  rates,  extremely  low 
income  levels,  abnormally  large 
concentrations  of  low  income  families, 
particulariy  low  labor  force 
participation  rates,  unusually  large 
numbers  (or  high  rates)  of  business 
failures  or  farm  loan  foreclosures,  high 
farm  credit  delinquencies,  sudden  major 
layoffs  and/or  plant  closures,  and 
drastically  reduced  tax  bases.  Potential 
applicants  are  responsible  for 
demonstrating  to  EDA.  through  the 
provision  of  statistics  and  other 
appropriate  information,  the  nature  and 
level  of  the  distress  their  efforts  are 
intended  to  alleviate.  In  the  absence  of 
evidence  of  exceptionally  high  levels  of 


distress,  EDA  funding  is  unlikely.  In 
considering  proposals  to  benefit 
severely  distressed  areas.  EDA  will  give 
special  consideration  to  those  that 
address  the  needs  of  rural  communities, 
particulariy  aid  directed  toward  the 
economic  diversification  of  such  areas. 

EDA  expects  substantial  state  and 
local  support  for  proposed  projects. 
Proposals  that  do  not  provide  evidence 
of  strong  state  and  local  leadership  and 
financing  ara  unlikely  to  receive  EDA 
aid. 

In  the  case  of  projects  involving 
construction.  EDA  expects  construction 
to  be  initiated  and  completed  in  a  timely 
manner.  Applicants  are  expected  to 
anticipate  predictable  delays  such  as 
those  caused  by  normal  weather 
conditions,  legal  complications, 
community  disputes,  land  acquisition, 
etc..  and  account  for  them  in  developing 
project  schedules.  Projects  which  ara 
likely  to  encounter  signiflcant  delays 
will  normally  not  be  given  favorable 
consideration.  Projects  that  experience 
unreasonable  delays  following  EDA 
approval  may  be  terminated  and  the 
funds  deobligated.  These  policies  are 
consistent  with  EDA's  objective  of 
supporting  activities  that  can  begin  to 
benefit  local  economies  as  soon  as 
possible,  thereby  meeting  the  urgent 
development  needs  identified  by  project 
applicants.  EDA  expects  those 
responsible  for  developing  and 
managing  projects  to  maximize  the 
impact  of  the  public  funds  by  preparing 
and  implementing  projects  as  thoroughly 
and  expeditiously  as  possible. 

EDA  funding  will  not  be  used  directly 
or  indirectly  to  assist  employers  who 
transfer  one  or  more  jobs  from  one  area 
to  another.  EDA  nonrelocation 
requirements  (13  CFR  309.3)  apply  to 
grants  involving  construction, 
rehabilitation  or  repair,  and  other 
financial  assistance  under  Titles  L  U.  IV. 
DC  and  section  301(f)  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  PWEDA  (Pub.  L 
89-136:  42  U.S.C.  3121-3246h). 
Applicants  who  have  delinquent 
accounts  receivable  with  the  Federal 
Government  may  not  be  considered  for 
future  awards  until  these  debts  have 
been  paid  or  arrangements  to  pay  them 
have  been  approved  by  the  agency  to 
whom  the  debt  is  owed. 

Applicants  may  be  subject  to  a  pre- 
award  accounting  system  survey  by  the 
Department  of  Commerce's  Office  of 
Inspector  General,  and  fund  recipients 
may  be  subject  to  audits  or  other 
inspections  by  the  same  office. 

Applicants  eligible  for  assistance 
because  of  membership  in  an  economic 
development  district  must  be  members 
in  good  standing  and  active  participants 


in  the  district  economic  development 
planning  process. 

EDA  will  evaluate  applications  for 
conformance  with  published  statutory, 
regulatory,  and  policy  requirements. 
Applications  proposed  for  funding  under 
these  programs  are  subject  to  the 
requirements  of  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

An  invitation  to  submit  a  formal 
application  does  not  assure  EDA 
funding.  Unsuccessful  applicants  will  be 
notified  of  the  status  of  their 
applications  when  all  of  EDA's  funds  for 
the  program  to  which  they  have  applied 
have  been  awarded. 

EDA  will  avoid  projects  that  involve 
actual  or  potential  conflict-of-interest 
situations  as  covered  by  the  following 
definition: 

Any  o^icial,  employee,  architect, 
attorney,  engineer  or  inspector  of  or  for 
the  Applicant/Grantee  or  any  Federal, 
state,  or  local  official  or  representative, 
becoming  directly  or  indirectly 
interested  financially  in  the  acquisition 
of  any  materials  or  equipment,  or  in  any 
construction  for  the  project,  or  in  the 
furnishing  of  any  service  to  or  in 
connection  with  the  project,  or  any 
benefit  arising  therefrom  will  constitute 
a  conflict  of  interest  which  may 
jeopardize  an  application  or  result  in 
forfeiture  of  any  grant  funds  resulting 
therefrom. 

If  EDA  identifies  or  suspects  a 
possible  conflict-of  interest  situation, 
application  processing  and/or  grant 
award  will  be  suspended  and  the 
burden  will  be  on  the  applicant/grantee 
to  take  appropriate  steps  to  eliminate 
the  perception  of  a  conflict  of  interest 
before  application  processing  and/or  the 
grant  is  resumed. 

The  following  material  describes  other 
policies  and  procedures  associated  with 
each  of  EDA's  programs. 

n.  Program:  Planning  Assistance  for 
Economic  Development  Districts,  Indian 
Trilies.  and  Redevelopment  Areas 

(Catalog  of  Federal  Domestic  Assistance: 
11 J02  Economic  Development — Support  for 
Planning  Organizations) 

Summary 

Funds  under  the  District,  Indian  and 
Area  Planning  Program  are  awarded  to 
defray  administrative  expenses  in 
support  of  the  economic  development 
planning  efforts  of  Economic 
Development  Districts  (Districts), 
Redevelopment  Areas  (Areas)  and 
Indian  Tribes.  This  program  is 
authorized  under  section  301(b)  of  the 
Public  Works  and  Economic 


Development  Act  of  1965,  as  amended, 
42  U.S.C.  3151(b). 

Eligibility 

Eligible  applicants  are  Economic 
Development  Districts,  Redevelopment 
Areas,  organizations  representing 
Redevelopment  Areas  (or  parts  of  such 
Areas),  Indian  Tribes,  organizations 
representing  multiple  Indian  Tribes, 
commonwealths  and  territories  under 
the  U.  S.  flag,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
.Marshall  Islands. 

Program  Objective 

The  primary  objective  of  planning 
assistance  for  administrative  expenses 
under  section  301(b)  is  to  support  the 
formulation  and  implementation  of 
economic  development  programs 
designed  to  create  or  retain  full-time 
permanent  jobs  and  income,  particularly 
for  the  unemployed  and  underemployed 
in  the  most  distressed  areas  served  by 
the  applicant.  Planning  activities 
supported  with  this  aid  must  be  part  of  a 
continuous  process  involving  significant 
leadership  by  public  officials  and 
private  citizens. 

Funding  Availability 

Funds  in  the  amount  of  $ia205  million 
are  available  in  two  categories: 
Districts/Areas  (Category  A) — $15.33 
million;  and  Indian  Tribes  (Category 
B)— ^.875  million. 

Funding  Instrument 

Grant  assistance  can  be  provided  for 
up  to  75  percent  of  project  costs  for 
Category  A  grants.  Under  Category  A. 
the  applicant  will  be  required  to  provide 
the  remaining  share.  Category  B  grant 
assistance  may  be  provided  for  up  to  100 
percent  of  project  costs. 

Project  Duration 

Both  Category  A  and  Category  B 
assistance  will  normally  be  for  a  period 
of  twelve  months. 

Selection  Criteria 

Priority  consideration  will  be  given  to 
currently  funded  District  and  Indian 
tgrantees  for  proposals  which  are  eligible 
under  section  301(b).  42  U.S.C.  3151(b).  It 
IS  not  expected  that  funds  will  be 
available  for  other  purposes.  If, 
however,  funds  become  available,  they 
will  be  used  for  new  proposals  from 
other  eligible  applicants  under  both 
Categories  A  and  B  and/or  for  special 
economic  development  activities  that 
benefit  one  or  more  301(b)  grantees  and 
cannot  be  financed  with  other  resources. 
Information  on  application  procedures 
for  any  funds  available  for  special 
activity  grants  will  i>e  provided  by 


EDAs  Regional  Offices.  EDA  will 
consider  the  following  factors  in 
evaluating  proposals: 

1.  The  responsiveness  of  the  proposed 
work  program  to  the  program 
regulations  contained  in  13  CFR  307.22; 

2.  The  economic  distress  of  the  area 
served  by  the  applicant; 

3.  The  currently  funded  grantees'  past 
performance  (including  information  in 
scheduled  progress  reports);  and 

4.  The  local  leaders'  involvement  in 
applicants'  economic  development 
activities. 

Proposal  Submission  Procedures 

Currently  funded  grantees  and  other 
eligible  applicants  under  both 
Categories  A  and  B  should  submit 
proposals  which  include: 

1.  A  letter  signed  by  the  chief  elected 
official  (Chairman  of  the  Board.  Tribal 
Chairman)  or  another  authorized  official 
of  the  District.  Area  or  Indian  Tribe 
stating  the  organization's  desire  to 
receive  funds  to  carry  out  the  types  of 
planning  and  administrative  activities 
eligible  under  the  301(b)  program. 

2.  Significant,  verifiable  information 
on  the  level  of  economic  distress  in  the 
area,  including  unemployment  and 
income  data.  Any  major  changes  in 
distress  levels  during  the  past  year 
should  be  described. 

3.  A  work  program  outlining  the 
speciHc  development  activities  that  will 
be  carried  out  under  the  grant  and 
explaining  how  they  relate  to  the 
problems  identified  in  the  area  OEDP, 
annual  report  or  other  documents.  New 
applicants  should  submit  proposals  to 
the  appropriate  EDA  Regional  Office. 

Formal  Application  Procedures 

EDA  Regional  Offices  will  contact 
currently  funded  grantees  to  inform 
them  of  the  procedures  for  submitting 
applications  for  continuation  funding. 
Except  in  cases  where  previous 
performance  has  been  marginal  or 
unacceptable,  work  program  changes  or 
other  factors  dictate  a  different 
approach,  EDA  expects  to  offer 
continuation  grants  to  currently  funded 
grantees  selected  for  additional 
assistance. 

Following  review  of  the  proposals 
submitted  by  other  entities,  EDA  will 
invite  those  selected  for  funding 
consideration  to  submit  formal 
applications,  which  will  include  an  SF- 
424  or  similar  form  as  currently 
approved  by  the  Office  of  Management 
and  Budget  and  other  required 
apphcation  materials.  ^ 

Further  Information 

For  further  information  contact  the 
appropriate  EDA  Regional  Office  (see 


section  X  of  this  Notice)  or  Luis  F. 
Bueso,  Director,  Planning  Division. 
Economic  Development  Administration. 
Room  7023.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone.  202-377-2873. 

III.  Program:  Planning  Assistance  for 
States  and  Urban  Areas 

(Catalog  of  Federal  Domestic  Assistance: 
11.305  Economic  Development — Stale  and 
Urban  Area  Economic  IJevelopment 
Planning) 

Summary 

The  Economic  Development 
Administration  announces  its  policies 
and  application  procedures  for  funds 
available  for  the  State  and  Urban 
Planning  Program  operated  under  the 
authority  of  section  302(a)  of  the  F*ublic 
Works  and  Economic  Development  Act 
of  1965,  as  amended.  42  U.S.C.  3151a. 

Eligibility 

Eligible  applicants  under  this  program 
are  states,  territories,  cities  and  urban 
counties. 

Program  Objective 

The  primary  objective  of  planning 
assistance  under  section  302(a)  is  to 
strengthen  the  economic  development 
planning  and  policy-making  capabilities 
of  states,  territories,  cities  and  urban 
counties  to  ensure  a  more  effective  use 
of  available  resources  in  addressing 
economic  problems,  particularly  those 
resulting  in  high  unemployment  and  low 
incomes.  Planning  activities  conducted 
under  this  assistance  must  be  part  of  a 
continuous  process  involving  significant 
local  leadership  from  public  officials 
and  private  citizens. 

Funding  Availability 

Funds  in  the  amount  of  $4,790  million 
are  available  for  providing  grant 
assistance  under  this  program. 

Funding  Instrument 

Grant  assistance  may  be  provided  for 
up  to  75  percent  of  project  costs. 
Applicants  will  be  required  to  provide 
the  remaining  share.  Grant  amounts 
under  this  program  have  not  exceeded 
$200,000  in  the  past  three  years.  EDA 
will  consider  proposals  for  smaller 
grants  to  support  appropriate  activities. 

Project  Duration 

Assistance  under  this  program  will 
normally  not  exceed  a  period  of  twelve 
months. 

Selection  Criteria 

The  content  of  the  proposal  and  the 
economic  distress  of  the  area  will  be  the 
principal  factors  considered  in 
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evaluating  proposals  from  eligible 
entities.  In  assessing  the  distress  factor, 
priority  consideration  will  be  given  to 
proposals  from  urban  areas  and  states 
experiencing  substantial  economic 
distress.  In  the  case  of  urtmn  areas,  high 
priority  will  be  given  to  those  with 
unemployment  rates  two  or  more 
percentage  points  higher  than  the  U.S. 
average  and  per  capita  income  levels  80 
percent  or  less  of  the  U.S.  average.  For 
states,  high  priority  will  be  given  to 
those  that  meet  both  of  the  above 
criteria,  as  well  as  those  that  meet  one 
of  the  above  criteria  and  have  distress 
equal  to  or  greater  than  the  national 
average  with  regard  to  the  other 
criterion.  The  most  recent  per  capita  and 
12-month  imemployment  data  available 
will  be  used  to  measure  economic 
distress.  Proposals  from  states  or  urban 
areas  which  do  not  exhibit  significant 
distress  on  the  basis  of  unemployment 
or  income  data  will  not  be  considered 
unless  other  acceptable  evidence  of 
substantial  distress  is  provided  by  the 
applicant  (e.g.,  large  numbers  of 
agricultural  and  business  failures,  large 
numbera  of  low  income  families, 
drastically  reduced  tax  bases,  etc.). 
Proposals  from  states  or  urban  areas 
which  are  both  below  the  U.S.  average 
in  unemployment  and  above  the  U.S. 
average  per  capita  income  level  are 
unlikely  to  be  funded. 

Proposals  will  be  judged  on  the  basis 
of: 

1.  Appropriateness  of  the  work 
program  to  the  section  302(a)  program 
objectives: 

2.  The  economic  distress  of  the  area 
served  by  the  applicant; 

3.  Extent  to  which  the  proposed 
planning  activities  are  expected  to 
impact  upon  the  service  area's  economic 
development  needs,  and  the  extent  to 
which  the  proposal  addresses  the 
problems  of  the  unemployed  and 
underemployed  of  the  area,  including 
the  farm  families,  minorities,  workers 
displaced  by  plant  closings,  etc; 

4.  Past  performance  of  currently  or 
formeriy  funded  grantees,  if  applicable. 

Proposal  Submission  Procedures 

Potential  applicants  should  submit 
proposals  that  include: 

1.  A  letter  signed  by  the  head  of  the 
applicant  organization  indicating  a 
desire  to  receive  funds  to  carry  out  the 
planning  activities  outline  in  the 
proposal:  where  the  funded  planning 
program  will  be  placed  in  the 
organization,  to  include  the  name  and 
title  of  the  person  to  be  responsible  for 
program  implementation;  the  amount 
and  for  what  period  funding  is  being 
requested;  and  the  anticipated  funding 
arrangement  if  the  planning  activity  is  to 


continue  beyond  the  period  of  EDA 
support 

2.  Significant  verifiable  information 
on  the  level  of  economic  distress  in  the 
area,  bicluding  unemployment  and 
income  data.  Any  major  changes  in 
distress  levels  during  the  past  year 
should  be  described. 

3.  Information  indicating  the 
commitment  of  high  level  government 
officials  to  the  proposed  work  program 
as  demonstrated  by  amount  of  local 
funding,  degree  of  interest  displayed  by 
the  chief  executive,  etc. 

4.  A  work  program  of  no  more  than  10 
pages  which  outlines  the  specific 
planning  activities  that  will  be  carried 
out  under  the  grant  and  specifies 
whether  it  will  be  handled  by  in-house 
sta^,  consultants,  etc.  The  work 
program  should  also  explain  the  need 
for  the  proposed  activities,  expected 
impacts  and  their  timing,  target 
population(s),  and  involvement  of  the 
private  sector  in  the  proposed  activities. 

An  original  and  one  copy  of  the 
proposal  are  to  be  submitted io  the 
appropriate  EDA  Regional  Office.  One 
copy  of  the  proposal  is  to  be  sent  to  the 
appropriate  Economic  Development 
Representative.  The  EDA  Regional 
Office  will  provide  the  name,  address 
and  telephone  number  of  the  Economic 
Development  Representative  for  the 
applicant's  area  (see  section  X  of  this 
Notice).  Proposals  postmarked  after 
March  15, 1980,  may  not  be  considered. 

Formal  Application  Procedures 

EDA  will  evaluate  proposals  using  the 
selection  criteria  cited  above.  Following 
the  review  of  proposals,  EDA  will  invite 
those  whose  proposals  are  selected  for 
funding  consideration  to  submit  formal 
applications,  which  will  include  an  SF- 
424  or  similar  form  as  currently 
approved  by  the  Office  of  Management 
and  Budget  and  other  application 
materials. 

Further  Information 

For  futher  information  contact  the 
appropriate  Economic  Development 
Representative,  EDA  Regional  Office 
(see  section  X  of  this  Notice),  or  Luis  F. 
Bueso,  Director,  Planning  Division, 
Economic  Development  Administration, 
Room  7023,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone  202-377-2873. 

IV.  Program:  Technical  Assistance 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development — Technical 
Assistance) 

Summary 

Funds  under  the  Technical  Assistance 
Pro-am  an  awarded  to  eligible 


applicants  to  provide  a  wide  range  of 
assistance.  The  assistance  is  intended  to 
assure  the  successful  initiation  and 
implementation  of  area,  state,  regional, 
and  national  development  efforts 
designed  to  alleviate  economic  distress. 
This  program  is  authorized  under  the 
authority  of  section  301(a)  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  42  U.S.C  3151(a). 

Eligibility 

Eligible  applicants  for  technical 
assistance  grants  or  cooperative 
agreements  include  public  or  private 
nonprofit  national,  state,  area,  district 
or  local  organizations:  public  and 
private  colleges  and  universities:  Indian 
tribes,  local  governments,  and  state 
agencies.  Other  eligible  applicants  are 
private  individuals,  partnerships,  firms, 
and  corporations. 

Program  Objective 

The  Technical  Assistance  Program  is 
designed  to  proviae  technical  assistance 
useful  in  alleviating  or  preventing 
conditions  of  excessive  unemployment 
or  underemployment  and  problems  of 
economically  distressed  populations  in 
rural  and  urban  areas. 

Funding  A  vailability 

Funds  in  the  amount  of  $1,916  million 
are  available  for  the  Technical 
Assistance  Program.  Congress  has 
directed  that  $.4  million  of  this  total  will 
be  awarded  to  specific  organizations 
without  the  benefit  of  competitive 
evaluation.  Approval  of  these  projects 
will  reduce  the  discretionary  amount  of 
funds  allocated  for  the  regions  in  which 
they  are  located.  It  is  expected  that  the 
majority  of  the  remaining  funds  will  be 
made  available  for  projects  serving 
specific  local  or  substate  areas  and  the 
balance  for  projects  whose  impacts  will 
cross  EDA  regional  office  boundaries. 

Funding  Instrument 

EDA  will  provide  grants  and 
cooperative  agreements  not  to  exceed  75 
percent  of  proposed  project  costs. 
Applicants  are  expected  to  provide  the 
remaining  share.  In  cases  when  EDA 
issues  a  Solicitation  of  Applications,  an 
applicant's  share  may  not  be  required. 

Project  Duration 

Assistance  will  be  for  the  period  of 
time  required  to  complete  the  scope  of 
the  work.  Generally,  this  will  not  exceed 
twelve  months. 

Selection  Criteria 

Preference  will  be  given  to  those 
technical  assistance  proposals  whidu 


1.  Produce  strong  evidence  that  the 
.iroposed  project  will  lead  to  the  near- 
term  (between  one  and  five  years) 
generation  and/or  retention  of  private 
sector  jobs. 

2.  Do  not  depend  upon  further  EDA  or 
>ther  Federal  funding  assistance  to 
ichieve  results. 

3.  Strengthen  the  capability  of  state 
and  local  organizations  and  institutions, 
including  nonprofit  development  groups, 
to  undertake  and  promote  effective 
economic  development  programs 
targeted  to  people  and  areas  in  distress. 

4.  Stimulate  significant  private  and 
nonfederal  public  investment  for 
economic  development  purposes, 
including  funds  from  commercial 
lenders,  public  and  private  pension 
funds  and  other  nontraditional  sources. 

5.  Benefit  severely  distressed  areas, 
particularly  rural  counties  and 
communities. 

6.  Diversify  distressed  rural 
economies  by  means  of  enterprise  zones 
and  other  strategics. 

7.  Demonstrate  innovative  approaches 
to  stimulating  economic  development  in 
depressed  areas. 

&  Establish  links  between  the 
unemployed  and  underemployed  and 
economic  opportunities  offered  by  new 
and  expanding  businesses,  facilities  and 
services.  ' 

9.  Promote  techaotogy  transfer  and 
ncreased  productivity  to  improve  the 

competitivenees  of  finas/industries 
located  in  distressed  areas. 

10.  Further  the  role  of  educational  and 
training  institutions  in  promoting 
economic  development 

11.  Are  consistent  with  the  EDA 
approved  Overall  Economic 
Devek)pment  Program  (OEDP)  for  the 
area  in  which  the  projects  are  located 
and  have  been  recommended  by  the 
OEDP  Committee  (if  appropriate  to  the 
nature  of  the  project). 

12.  Present  an  appropriate  and  clear 
.roject  design. 

13.  Are  proposed  by  organizations  or 
individuals  with  the  capacity, 
qualifications  and  stafi  necessary  to 
indertake  the  intended  activities. 

14.  Present  a  reasonable,  itemized 
budget  for  the  proposed  activities. 

15.  Involve  a  significant  (preferably 
cash)  contribution  in  excess  of  minimum 
required  from  applicant  or  other 
nonfederal  sources. 

Pre-Application  Procedures 

Parties  seeking  support  for  local 
technical  assistance  projects — those 
that  will  primarily  benefit  a  substate  or 
intrs-regkmal  area — must  contact  the 
Economic  Deveiopnwnt  Representative 
(EDR)  for  the  area  for  a  proposal 
packsige.  Ilaa  pack^e  may  contain 
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additional  information  on  procedures 
and  selection  criteria.  The  EDA  Regional 
Office  will  provide  the  name,  address 
and  telephone  number  of  the  EDR  for 
the  applicant's  area  (see  section  X  of 
this  notice).  EDA  will  evaluate  all 
proposals  and  invite  applications  for 
those  which  best  satisfy  the  selection 
criteria. 

Potential  applicants  should  submit 
one  original  and  two  (2)  copies  of  a  brief 
and  concise  proposal  which  should  not 
exceed  20  pages.  Vita  and  capability 
information  may  be  appended.  Each 
proposal  should  include  (1)  a  cover  page 
giving  a  short  descriptive  project  title, 
the  name  and  address  of  the  performing 
organization,  the  name  and  telephone 
number  of  the  project  director,  the 
project  duration,  the  amount  of  EDA 
funds  requested,  and  the  program 
(Technical  Assistance)  that  wotild 
provide  the  funds;  (2)  a  brief  scope-and- 
objectives  section  indicating  why  the 
project  is  needed,  giving  its  objectives, 
and  providing  a  capsule  description  of 
the  project;  (3)  a  more  detailed 
description  of  the  project  and  its 
methodology;  (4)  a  work  plan  showing 
different  phases  of  the  project  and  their 
timing;  (5)  a  detailed  budget  showing 
cost  breakdowns,  with  EDA-funded  and 
non-EDA-funded  costs  presented  in 
separate  columns  and  with  the  EDA- 
funded  costs  adding  to  the  total  shown 
on  the  cover  page;  (6)  resumes  for  the 
project  director  and  principal  staff;  and 
(7)  a  corporate  or  institutional  capabihty 
statement  where  appropriate. 

Parties  seeking  support  for  local 
technical  assistance  should  submit 
proposals  to  the  EDR  who  suppUed  the 
proposal  package. 

I^rties  seeking  support  for  projects 
whose  impacts  will  cross  EDA  regional 
boundaries  should  submit  proposals  to 
David  H.  Ceddes.  Director.  Technical 
Assistance  and  Research  Division. 
Economic  Development  Administration, 
Room  7319.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
Individuals  or  organizations  located 
outside  the  Washington.  DC 
metropolitan  area  should  submit  a  copy 
of  the  letter  transmitting  their  proposal 
to  Washington  to  the  EDR  for  the  area  in 
which  they  are  located. 

Formal  Application  Procedures 

The  appropriate  EDA  Office  will 
invite  entities  whose  proposals  for 
technical  assistance  projects  are 
selected  for  further  consideration  to 
complete  formal  appUcation  packages. 

Eligibility  for  Specific  Solicitations 

EDA  may  during  die  course  of  the 
year  identify  specific  economic 
development  tedmical  assistance 


activities  it  wishes  to  have  conducted. 
Organizations  and  individuals 
interested  in  being  invited  to  respond  to 
Solicitations  of  Applications  (SOAs)  to 
conduct  such  woik  should  submit 
information  on  their  capabilities  and 
experience  to  David  H.  Ceddes, 
Director.  Technical  Assistance  and 
Research  Division.  Economic 
Development  Administration.  Room 
7319.  U.S.  Department  of  Commerce. 
Washington.  DC  20230. 

Further  Information 

For  fut  llier  information  al)out  local 
technical  assistance  projects — those 
that  will  benefit  substate  or  intra- 
regional  areas — contact  the  appropriate 
EDR  (whose  name,  address,  and 
telephone  number  may  be  obtained  from 
the  EDA  Regional  Office)  or  the 
appropriate  EDA  Regional  Ofikx  (see 
section  X  of  this  notice).  For  further 
information  about  submitting  projects 
whose  impact  will  cross  EDA  Regional 
Office  boundaries,  contact  Richard  E. 
Hage.  telephone  (202)  377-2127. 

V.  Program:  University  Center  Projects 

(Catalog  of  Federal  Domestic  Assistance: 
IIJOS  Ecommic  OevelopmeBt — ^Tecfanical 
Assistance) 

Summary 

Funds  for  basic  university  center 
projects  are  used  as  seed  money  to  he^ 
selected  colleges  and  universities 
mobihze  their  own  and  other  resources 
to  assist  in  the  econcMnic  development  of 
distressed  areas.  The  efforts  of 
university  centers  sbould  focus  on 
helping  public  bodies,  nonprofit 
organizations  and  businesses  plan  and 
implement  activities  designed  to 
generate  jobs  and  income.  In  addition, 
funds  may  be  used  for  projects  which 
promote  the  goals  of  the  University 
Center  Program  in  other  ways.  Support 
for  these  types  of  projects  is  authorized 
under  section  301(a)  of  the  Public  Works 
and  Economic  Development  Act  of  1965. 
as  amended.  42  U.S.C  3151(a). 

Eligibility 

Eligible  applicants  for  university 
center  grants  and  cooperative 
agreements  are  pubUc  and  private 
colleges  and  universities,  associations 
representing  such  institutions,  and  other 
organizations  with  expertise  in 
University  Center  Pn^ram  issues. 

Program  Objective 

The  objective  of  these  projects  is  to 
enable  colleges  and  universities  to 
contribute  to  overall  economic 
development  by  using  thsir  resources  to 
provide  technical  assistance  that  wiQ 
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alleviate  or  prevent  conditions  of 
excessive  unemployment  or 
underemployment  and  problems  of 
distressed  populations  in  individual 
states  or  substate  areas. 

Funding  Availability 

Funds  in  the  amount  of  $4.79  million 
are  available  for  university  center 
projects.  Congress  has  directed  that  a 
total  of  S.375  million  «vill  be  awarded  to 
specific  universities  without  the  benefit 
of  competitive  evaluation.  Approval  of 
these  projects  will  reduce  the 
discretionary  amount  of  funds  allocated 
for  the  regions  in  which  they  are 
located.  Most  FY  1989  funds  will  be  used 
for  continuation  grants  to  existing 
centers. 

Funding  Instrument 

University  center  project  funds  will  be 
awarded  through  grants  and  cooperative 
agreements  to  cover  a  portion  of  project 
costs.  The  amoun>"covered  will  not 
exceed  75  percent  of  proposed  project 
costs.  In  the  case  of  university  center 
basic  grants,  the  following  policies 
regarding  local  share  apply: 

1.  As  announced  in  November  1985, 
university  centers  initially  funded  prior 
to  FY  1986  (October  1. 1985)  which 
continue  to  receive  EDA  support  must 
gradually  increase  their  share  to  match 
the  EDA  grant  dollar-for-dollar  by  FY 
1990.  At  least  half  of  the  local  share 
must  be  in  cash.  For  FY  1989  the 
minimum  share  for  these  centers  is 
$50,000.  Centers  which  do  not 
demonstrate  progress  in  this  regard  may 

•not  continue  to  receive  EDA  funding. 

2.  University  centers  initially  funded 
in  or  after  FY  1986  which  continue  to 
receive  EDA  support  must  provide  a 
minimum  of  S33,334  in  the  Rrst  year, 
$45,000  in  the  second  year,  $80,000  in  the 
third  year.  $8a000  in  the  fourth  year, 
$100,000  in  the  fifth  year.  $125,000  in  the 
sixth  year  and  $140,000  in  the  seventh 
and  final  year.  At  least  half  of  the  local 
share  must  be  in  cash. 

Project  Duration 

Grants  and  cooperative  agreements 
will  be  for  the  period  of  time  required  to 
complete  the  scope  of  work.  Generally 
this  will  not  exceed  twelve  months. 

Selection  Criteria 

In  judging  proposals  from  existing  and 
potential  university  centers  for  basic 
grants,  EDA  will  consider  whether  the 
proposed  center  programs: 

1.  Serve  areas  of  significant  economic 
distress: 

2.  Address  the  development  needs  of 
the  service  area: 

3.  Complement  the  activities  of  other 
denizations  in  the  proposed  service 


area  that  are  engaged  in  economic  and 
business  development.  Where 
applicable,  the  proposal  must  identify 
how  it  differs  from  the  services  provided 
by  a  local  Small  Business  Development 
Center  (SBDC).  Trade  Adjustment 
Assistance  Center  (TAAC)  or  a  Minority. 
Business  Development  Center  (MBDC); 

4.  Possess  the  commitment,  as 
evidenced  by  financial  support  and 
other  resources,  of  the  university 
leadership  at  the  highest  levels  to  the 
mission  and  purpose  of  the  university 
center 

5.  Possess  the  capacity  to  provide  the 
proposed  technical  and  other  types  of 
assistance  to  jurisdictions  and 
organizations  within  the  service  area; 
and 

6.  Complement  and  support  the  local, 
regional  or  state  economic  development 
strategies  in  the  service  area.  EDA  will 
also  consider  the  following  factors  in 
evaluating  proposals  for  basic  grants 
from  potential  centers: 

a.  The  extent  to  which  the  center 
proposes  to  serve  the  economic 
development  needs  of  economically 
distressed  jurisdictions  and  community- 
based  organizations. 

b.  The  presence  of  another  EDA- 
funded  center  in  the  state. 

c.  The  presence  of  an  SBDC,  MBDC  or 
a  TAAC  in  the  service  area. 

Proposals  will  also  be  judged  on  the 
quality  of  the  proposed  work  program 
and  the  qualifications  of  the  applicant  to 
carry  out  that  work  program. 

Proposals  for  other  projects  that  meet 
the  goals  of  the  University  Center 
Program  will  be  judged  on  similar 
factors.  These  include  the  potential 
impact  of  the  project  on  distressed 
areas,  the  quality  of  the  proposed  work 
program,  and  the  qualifications  of  the 
applicant  to  carry  it  out. 

Depending  on  the  availability  of 
funds.  EDA  may  hold  a  periodic 
competition  for  short-term  (one  to  three 
year)  incentive  grants.  This  competition 
will  be  open  to  all  currently  and 
previously  funded  centers,  except  those 
which  received  initial  funding  in  the 
previous  year  and  those  whose  funding 
was  discontinued  because  of  poor 
performance. 

Funding  Policy 

For  centers  judged  to  be  performing 
satisfactorily  and  if  funds  are  made 
available  by  Congress.  EDA's  policy  as 
announced  in  theFederal  RegUteron 
February  11, 1987,  is  to  provide  basic 
support  of  $100,000,  annually,  for  five 
years  and  $50,000.  annually,  for  the  sixth 
and  seventh  years.  No  basic  funds  are 
provided  after  the  seventh  year  of  EDA 
support.  The  above  policy  applies  to  all 
centers  which  were  initially  funded  in  or 


after  FY  1986.  Centers  funded  prior  to 
FY  1986  (October  1. 1985)  will  be  eligible 
for  FY's  1989, 1990  and  1991  funding  as 
specified  in  their  FY  1988  grant 
amendment.  Centers  initially  funded  in 
FYs  1982. 1983, 1984  or  1985  will  be 
eligible  for  maximum  grants  of  $75,000  in 
their  sixth  year  and  a  final  $50JX)0  in 
their  seventh  year. 

EDA  will  continue  to  exempt,  at  least 
for  FY  1989,  the  centers  at  Historically 
Black  Colleges  and  Universities  from  the 
seven-year  time  limit  on  participation  in 
the  University  Center  Program.  Other 
exceptions  to  these  policies  may  be 
made  in  unusual  circumstances,  such  as 
when  no  other  qualified  institution 
exists  to  provide  services  to  an  area 
with  extreme  economic  distress. 

Proposal  Submission  Procedures 

A.  Basic  Grants  for  Existing  University 
Centers 

Existing  centers  that  have  been 
selected  to  receive  cpnsideration  for 
continued  basic  funding  will  be  notified 
of  all  application  procedures  by  the  EDA 
Regional  Offices.  Any  existing  centers 
not  selected  to  receive  consideration  for 
continued  support  will  be  so  notified. 

B.  Basic  Grants  for  New  Centers    . 

iXetters  of  tnterest.Colleges  and 
universities  interested  in  participating  in 
the  University  Center  Program  should 
submit  letters  of  interest,  signed  by  the 
president  to  the  appropriate  EDA 
Regional  Office  with  a  copy  to  the  EDA 
Economic  Development  Representative 
(EDR).  The  letter  must  describe  the 
center's  proposed  service  area;  the 
economic  distress  of  that  area;  the 
relationship  of  the  center's  program  to 
state,  regional  and  local  economic 
development  strategies,  as  appropriate: 
and  the  activities  to  be  undertaken  with 
the  EDA  assistance.  In  addition,  the 
lett  it  must  indicate  that  the  college  or 
university  leadership  understands  that 
EDA's  policy  is  to  (a)  provide  funds  for 
the  basic  university  center  operations 
for  a  maximum  of  seven  years,  if  funds 
continue  to  be  available  to  EDA  for  the 
University  Center  Program:  and  (b) 
require  increasing  financial  support  by 
the  college  or  university  over  the  seven 
years  as  described  in  item  2 
ondetFunding  Instrument 

ZDeadlines.Lelien  postmarked  after 
March  15, 1989  may  not  be  considered. 

3J^posa/s.Colleges  and  universities 
selected  by  EDA  for  consideration  as 
new  centers  will  be  invited  to  submit 
detailed  proposals.  The  appropriate 
Regional  Office  will  provide  instructions 
for  preparing  such  a  proposal.  EDA  will 
use  the  previously  described  selection 
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criteria  to  evaluate  these  proposals. 
Those  submitting  unsuccessful 
proposals  will  be  notified  as  soon  as 
possible. 

Formal  Application  Procedures 

The  appropriate  EDA  Regional  Office 
will  ask  entities  whose  proposals  for 
new  basic  university  center  grants  are 
selected  for  further  consideration  to 
complete  formal  application  packages. 

Further  Information 

For  further  infonnation,  contact  the 
appropriate  EDA  Regional  Office  (see 
section  X  of  this  Notice),  the  appropriate 
EDR  (whose  name,  address,  and 
telephone  number  may  be  obtained  from 
the  EDA  Regional  Office),  or  Tony 
Meyer,  Technical  Assistance  and 
Research  Division.  Economic 
Development  Administration.  Room 
7319.  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone,  202- 
377-2127. 

VL  Program:  Research  and  Evahiadon 
ProjecU 

(Catalog  of  Federal  Domestic  Assistance: 
11.312  EcoDomic  Development — Research 
and  Evaluation  Program) 

Summary 

Research  and  evaluation  funds  are 
used  to  support  studies  that  %vill 
increase  knowledge  about  the  causes  of 
economic  distress  and  approaches  to 
alleviating  such  problems.  This  program 
is  authorized  under  section  301  (c)  of  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended. 
42  U.S.C  3151(c). 

Eligible  Applicants 

Private  individuals,  partnerships, 
corporations,  associations,  colleges  and 
universities,  and  other  suitable 
organizations. 

Program  Objective 

The  objectives  of  section  301  (c)  grants 
and  cooperative  agreements  are  Uie 
following: 

1.  To  determine  the  causes  of 
unemployment,  underemployment 
underdevelopment  and  chronic 
depression  in  various  areas  and  regions 
of  the  Nation. 

2.  To  assist  in  the  formulation  and 
implementation  of  national,  state,  and 
local  programs  that  will  raise 
employment  and  income  levels  and 
otherwise  produce  solutions  to  problems 
resulting  from  the  above  conditions. 

3.  To  evaluate  the  effectiveness  of 
programs,  projects,  and  techniques  used 
to  (a)  alleviate  economic  distress;  and 
(b)  promote  economic  development. 


Funding  A  vailability 

Funds  in  the  amount  of  $1,210  million 
are  available  for  this  program.  Funds 
will  be  used  for  projects  selected 
through  the  application  procedures 
described  below  and  for  EDA-initiated 
solicitations. 

Funding  Instrument 

EDA  will  provide  grants  and 
cooperative  agreement  awards  covering 
up  to  100  percent  of  project  costs. 

Project  Duration 

Assistance  under  this  program  will 
normally  be  for  a  period  of  up  to  15 
months. 

Selection  Criteria 

EDA  will  use  the  following  criteria  to 
evaluate  research  and  evaluation 
proposals: 

1.  Suitability  of  the  subject 

2.  Potential  usefulness  of  the  researdi 
to  state  and  local  economic 
development  specialists. 

3.  General  quality  and  clarity  of  the 
proposal. 

4.  Soundness  and  completeness  of  the 
research  methodology. 

5.  Qualifications  of  principal 
investigator(s)  and.  where  appropriate, 
performing  organize  tion(s). 

6.  Previous  performance  of  principal 
investigator  and/or  performing 
organization  on  EDA-funded  projects. 

7.  Cost  and  value  of  product  in 
relation  to  cost  EDA  is  interested  in 
receiving  proposals  dealing  with — 

1.  Employment  and  unemployment: 

2.  Income  and  poverty; 

3.  Rural  and  other  nonmetropolitan 
economic  development; 

4.  Regional  and  local  growth: 

5.  Industrial  location; 

6.  Job  creation  methods; 

7.  State  and  local  economic 
development  efforts: 

8.  Private  sector  economic 
development  efforts: 

9.  Developmental  effects  of  public 
works  and  other  infrastructure; 

10.  Capital  markets  and  development 
finance,  particularly  nonfederal  sources 
of  economic  development  financing: 

11.  Industrial  competitiveness; 

12.  Minority  business  and  minority 
jobs: 

13.  Productivity  and  technology;  and 

14.  Nonfederally  funded  financing 
proposals  for  economic  development 

Requested  grants  and  awards  should 
be  for  specific  well-defmed,  onetime 
research  projects.  EDA  research  grants 
are  not  intended  for  support  of 
continuing  programs  (permanent 
research  programs,  publication  and 
infonnation  programs,  periodic 
forecasts,  etc.)  or  for  non-research 


activities.  Some  research  proposals  deal 
with  or  involve  samples  drawn  from 
only  one  part  of  the  United  States.  EDA 
normally  prefers  research  of  broad 
geographic  scope,  that  at  least  covers  a 
large  multistate  region,  as  opposed  to 
research  covering  (in  declining  order  of 
preference)  a  small  region,  a  state,  a 
multicounty  area,  or  a  single  dty  or 
county.  EDA  strongly  prefers  cause-and- 
effect  research  and  descriptive  analyses, 
and  funding  for  such  will  receive  much 
higher  priority  and  likelihood  of 
approval  as  compared  to  theoretical 
studies,  modeling  (other  than  for 
hypothesis  testing),  and  the  like. 
Economic  development  planning  and 
technical  assistance  for  specific  places 
will  not  be  funded  under  the  Research 
and  Evaluation  Program:  the  Planning 
and  Technical  Assistance  Programs  are 
for  those  purposes. 

Proposal  Submission  Procedures 

Potential  applicants  should  submit 
one  original  and  two  (2)  copies  of  a  brief 
and  concise  proposal  which  should  not 
exceed  20  pages.  Vita  and  capability 
information  may  be  appended. 
Proposals  should  avoid  long  background 
discussions  and  literature  surveys,  but 
should  be  reasonably  detailed, 
particularly  in  explaining  methodology. 
Each  proposal  should  include  (1)  a  cover 
page  giving  a  short  descriptive  project 
title,  the  name  and  address  of  the 
performing  organization,  the  names  and 
telephone  numbers  of  the  project 
director  and  principal  investigators,  the 
project  duration,  the  amount  of  EDA 
funds  requested,  and  the  program 
(Research  and  Evaluation)  that  would 
provide  the  funds;  (2)  a  brief  scope-and- 
objectives  section  indicating  why  the 
project  is  needed,  giving  its  objectives, 
and  providing  a  capsule  description  of 
the  project  (3)  a  more  detailed 
description  of  the  project  and  its 
methodology:  (4)  a  work  plan  showing 
different  phases  of  the  project  and  their 
timing;  (5)  a  detailed  budget  showing 
cost  breakdowns,  with  EDA-funded  and 
any  non-EDA-funded  costs  presented  in 
separate  columns  and  with  the  EDA- 
funded  costs  adding  to  the  total  shown 
on  the  cover  page;  (6)  resumes  for  the 
project  director  and  principal 
investigators;  and  (7)  a  corporate  or 
institutional  capability  statement  where 
appropriate. 

The  cover  letter  accompanying  the 
proposal  should  inform  QJA  of  whether 
any  other  organization(s)  or  Federal 
agency(ies)  is  or  will  be  considering  the 
proposal.  Any  non-EDA  contributions  to 
the  project  whether  by  the  performing 
organization  or  third  parties,  should  be 
identified. 
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Proposal*  should  be  submitted  to 
David  H.  Geddes.  Director.  Technical 
Assistance  and  Research  Division. 
Economic  DevdofMnent  Administratioa 
Room  7319,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
Proposals  postmarked  after  February  2a. 
1989i  asay  not  be  considered. 

Fonnal  Application  Procedures 

EDA  will  evaluate  the  proposals  Ming 
the  selection  criteria  describied  above. 
Organizations  and  individuals  whose 
proposal*  ate  selected  for  further 
consideratiaa  will  be  invited  to  submit 
additional  materials  required  for  formal 
appUcaticm. 

Eligibility  for  Specific  Solicitations 

la  additioo  to  using  research  and 
evaluation  funds  to  support  proposals 
submitted  under  the  procedures 
described  above.  EDA  may  during  the 
flscal  year  identify  other  studies, 
including  program  evaluations,  for 
funding  consideration.  Organizations 
and  individuals  interested  in  being 
invited  to  respond  to  SoUcitations  of 
Applicatioos  (SOAs)  to  conduct  such 
studies  should  submit  information  on 
their  capabilities  and  experience  to  the 
address  Usted  above.  This  information 
will  be  used  to  determine  eligibility  to 
compete  for  projects  under  speoTic 
SOAs. 

Further  Information 

For  further  information,  contact  David 
H.  Geddes.  at  the  above  address: 
telephone.  202-^77-^006. 

vn.  PfffasK  Bcoaomk.  Adfnstment 
Assistance  (TM*  OQ 

(Caulog  of  F«d«fal  Oooaestie  As«i»t«noa  No: 
llJtr  Spedat  Ecooonic  Dtvclopmoit  and 
Adfustmenl  AMistmce  Program — Long-Term 
Economic  Deterioration  (LTED)  and  Sudden 
and  Severe  Economic  Dislocation  (SSO))) 

Summary 

Funds  ander  the  Economic 
Adjostment  Program  are  osed  to  assist 
areas  experiencing  long-term  economic 
cketerioration  fLTED)  and  areas 
threatened  or  impacted  by  sudden  and 
severe  economic  dislocatioa  (SSED). 
This  pregram  is  authorized  under  Title 
DC  of  the  Pubife  Works  and  Bconoodc 
Development  Act  «f  1165,  as  amended. 
42  U.S.C  3241-d24S. 

Program  Objective 

Tlie  LTBD  Program  assists  eligible 
applicants  to  devetop  and/or  impitmaiit 
Bteategies  des^ned  to  bah  and  reverse 
the  long-term  dacfine  at  their  economies. 
Ths  most  oonuaon  type  of  activity 
funded  under  the  LTED  Program  are 
Revolving  Loan  Funds  (RLFs).  alrhai^ 


other  types  of  eligible  Title  IX  activities 
maybe  funded. 

The  SSED  Program  assists  eligible 
apphcants  to  respond  to  actual  or 
threatened  major  job  losses 
(dislocations)  and  other  severe 
economic  adjustment  problems.  It  is 
designed  to  help  communities  prevent  a 
sudden,  major  job  loss:  to  reestablish 
employment  opportimities  as  quiddy  as 
possible  after  one  occurs;  or  to  meet 
special  needs  resulting  from  severe 
changes  in  economic  conditions.  SSED 
assistance  is  intended  to  respond  to 
permanent  rather  than  temporary  |ob 
bases.  Assistance  may  be  in  the  form  of 
a  grant  to  develop  a  strategy  to  respond 
to  the  dislocation  (Strategy  Grant)  or  a 
grant  to  implement  an  EDA  approved 
strategy  (bapiementation  Grant). 

In  light  of  the  current  high  level  of 
economic  distress  in  rural  areas,  EDA  is 
particularly  interested  in  Title  IX 
pro)ects  designed  to  mitigate  serious 
rural  economic  adjustment  problems. 
EDA  is  also  interested  in  proposals  to 
help  severely  distressed  areas  widi  large 
minority  populations. 

Funding  A  vailabitity 

Funds  in  the  amount  of  $24,657  million 
are  available  for  the  Economic 
Adjustment  Program  in  FY  1966.  Of  the 
araounL  tl2.454  million  will  be  available 
for  the  SSED  Pro-am  and  $12,203 
million  will  be  available  for  the  LTED 
Program.  Congress  has  directed  that  tl.7 
million  of  these  funds  will  be  awarded 
to  specific  grantees,  uridwut  the  benefit 
of  oompetilive  evaluation.  Approval  of 
these  projects  will  reduce  the 
discretionary  amount  of  funds  allocated 
for  the  regions  in  which  these  projects 
are  located. 

Funding  Instrument 

Title  IX  funds  are  awarded  through 
grants  not  to  exceed  75  percent  of  ^ 
project  cost  Acceptable  sources  of  the 
local  share  include,  but  are  net  limited 
to.  local  government  general  rasvans 
funds:  Community  Drrclopment  Block 
Grant  (CDBC)  entitlement  funds  or 
balance  of  state  awards:  and  other 
public  and  private  donations.  The  full 
amount  of  the  local  share  need  not  be  in 
hand  at  the  time  of  application: 
however,  the  applicant  must  have  a  firm 
coaoHtaient  from  identified  sourcefs). 
and  tlw  fands  must  be  readily  available. 
The  local  share  and  any  loan 
repayments  must  net  be  encumbered  in 
any  way  that  wodd  preclude  their  use 
as  required  by  tfie  grant  agreement.  The 
local  share  for  the  RLF  Program  must  be 
in  cash.  The  local  share  for  the  SSED 
Program  may  be  cash  and/or  iivkind. 
Priority  consideration  will  be  given  to 
proposals  wKk  a  cash  matching  share. 


Eligible  Applicants 

Eligible  applicants  within  areas 
meeting  the  EDA  eligibility  criteria 
described  below  include  a 
redevelopment  area  or  economic 
development  district  established  under 
Title  IV  of  this  Act.  42  U.S.C.  3161:  an 
Indian  tribe;  a  state;  a  city  or  other 
political  subdivision  of  a  state,  or  a 
consortium  of  such  political 
subdivisions;  a  Community 
Development  Corporation  defined  in  the 
Community  Economic  DevdofHnent  Act. 
42  U.S.C  9601;  a  nonprofit  organization 
determined  by  EDA  to  be  the 
representative  of  a  redevelopment  area; 
the  Federated  States  of  Micronesia:  and 
the  Republic  of  the  Marshall  Islands. 

Eligible  Areas 

A.  LTED 

In  order  to  receive  priority 
consideration  for  funding  under  the 
LTED/RLF  Program,  an  area  must  be 
experiencing  at  least  one  of  three 
economic  problems:  very  high 
unemployment;  low  per  capita  income; 
or  chronic  distress  (i.e.,  failure  to  keep 
pace  with  national  economic  growth 
trends  over  the  last  five  years). 
Eligibility  is  determined  statistically. 
Further  information  is  available  from 
EDA's  Regional  Offices. 

aSSED 

In  order  to  receive  priority 
consideration  for  funding  under  the 
SSED  Program,  an  area  must  show 
actual  or  threatened  permanent  job 
losses  that  exceed  the  following 
threshold  criteria,  unless  otherwise 
determined  by  the  Assistant  Secretary: 

1.  For  areas  not  in  Metropolitan 
Statistical  Areas: 

a.  If  the  unemployment  rate  of  the 
Labor  Market  Area  exceeds  the  national 
average,  the  dislocation  must  amount  to 
the  lesser  of  two  (2.0)  percent  of  the 
employed  population,  or  500  direct  jobs. 

b.  If  the  unemployment  rate  of  the 
Labor  Market  Area  is  equal  to  or  less 
than  the  national  average,  the 
dislocation  must  amount  to  the  lesser  of 
four  (4.0)  percent  of  the  emplo>-ed 
fwpulation.  or  1,000  direct  jobs. 

2.  For  areas  within  Metropolitan 
Statistical  Areas: 

a.  If  the  unemplo>nment  rate  of  the 
Metropolitan  Statistical  Area  exceeds 
the  national  average,  the  dislocation 
must  amount  to  the  lesser  of  one-half 
(0.5)  percent  of  the  employed  population, 
or  4.000  direct  jobs. 

b.  If  the  unemployment  rate  of  the 
Metropolitan  Statistical  Area  Is  equal  to 
or  less  than  the  national  average,  the 
dislocation  must  amount  to  the  lesser  of 
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one  (1.0)  percent  of  the  employed 
poptilation,  or  8.000  direct  jobs. 

In  addition,  fifty  (50)  percent  of  the  job 
loss  threshold  must  result  from  the 
action  of  a  single  employer,  or  eighty 
(80)  percent  of  the  job  loss  threshold 
must  occur  in  a  single  industry 
classification  (i.e.,  two  digit  SIC  code). 
In  the  case  of  a  Presidentially  declared 
natural  disaster,  the  area  eligibility 
criteria  are  waived.  In  other  similarly 
exceptional  circtunstances,  the  criteria 
may  be  partially  waived  at  the 
discretion  of  the  Assistant  Secretary. 

Actual  dislocations  must  have 
occurred  within  one  year  and  threatened 
dislocations  must  be  anticipated  to 
occur  within  two  years  of  the  date  EDA 
is  contacted. 

Selection  Criteria 

Proposals  will  be  evaluated  based  on 
conformance  with  statutory  and 
regulatory  requirements,  the  economic 
adjustment  needs  of  the  area,  the  merits 
of  the  proposed  project  in  addressing 
those  needs  and  the  potential 
applicant's  ability  to  manage  the  grant 
effectively. 

A.  LTED/RLF  Selection  Criteria 

Key  factors  in  EDA's  selection  of 
proposed  LTED/RLF  projects  include: 

1.  Economic  and  Financial  Needs  of 
the  Project  Area.  a.  Areas  with  the 
highest  levels  of  economic  distress  (high 
unemployment,  low  per  capita  income, 
vacant  plants,  deteriorating 
infrastructure,  and  declining  farm 
economy,  etc.)  will  receive  priority 
consideration. 

b.  Need  for  RLF  financing  will  be 
evaluated  based  on  the  local  capital 
market  and  the  applicant's  analysis  of  it 
and  how  clearly  this  analysis  defines 
the  financial  problems  to  be  addressed 
by  the  RU  project. 

c.  Applicant's  need  for  grant  funds  to 
carry  out  the  project  will  be  based  on  an 
assessment  of  its  financial  resources. 

2.  Objectives  and  Benefits  of  Proposed 
Projects.  Priority  will  be  given  to 
projects  which  can:  a.  Stimulate  private 
sector  employment.  The  number  and 
types  of  jobs  to  be  created/retained  %vill 
be  key  factors  in  project  selection  along 
with  the  job/cost  ratio  established  for 
the  RLF  portfolio  as  a  whole. 

b.  Target  assistance  to  meet  program 
objectives  and  to  support  specific 
economic  adjustment  activities  planned 
or  underway  in  the  area,  particularly 
those  identified  in  the  OEDP,  Title  IX 
strategy,  or  other  plans  developed  to 
deal  with  specific  economic  adjustment 
problems  affecting  the  area.  This  may 
include  target  areas,  industries,  types  of 
employers  or  other  criteria  that 


maximize  the  impact  of  assistance  on 
specific  needs  within  the  area. 

c.  Leverage  higher  ratios  of  private 
investment  than  the  required  minimum 
ratio  of  two  private  sector  investment 
dollara  to  one  RLF  dollar.  (Note:  the 
local  share  or  other  funds  provided  by 
the  RLF  to  finance  loans  cannot  be 
counted  as  leveraged  dollars.) 

d.  Direct  new  job  opportunities  to  the 
long-term  tmemployed  and 
underemployed. 

e.  Assist  minorities,  women  and 
members  of  other  economically 
disadvantaged  groups  in  obtaining  RLF 
loans. 

f.  Provide  techiucal  and  management 
assistance  for  RLF  borrowers,  in 
addition  to  loan  funds. 

g.  Use  creative  financing  techniques  to 
overcome  specific  gaps  in  the  local 
capital  market 

h.  Make  loans  on  a  timely  basis.  The 
implementation  schedule  for  RLF 
projects  will  normally  require  that  RLF 
loans  in  the  initial  round  be  closed  (and 
all  EDA  funds  disbursed)  within  three 
years  of  grant  approval  %vith  no  less 
than  50  percent  disbursed  within 
eighteen  months  and  80  percent  within 
two  years. 

i.  Include  a  larger  matching  share  than 
the  required  25  percent  or  secure 
commitments  for  future  fiuiding  from 
other  private  or  non-Federal  public 
sources. 

j.  Coordinate  activities  with  other 
economic  development  organizations, 
loan  programs,  employment  training 
programs  and  private  lenders  in  the 
area. 

3.  Effective  Management  of  the  RLF. 
EDA  will  also  evaluate  proposed 
projects  to  determine  that  the  RLF  will 
be  properly  managed.  Key  factors 
include: 

a.  A  strong  and  effective  Loan 
Administrative  Board  with  broad 
community  representation,  including 
appropriate  public  private  sector, 
minority  and  women  representation. 

b.  Staff  capacity  in  program  and 
policy  development  finance,  law, 
marketing,  credit  analysis,  loan 
packaging,  processing  and  servicing. 

c.  Efficient  procedures  for  loan 
selection,  approval,  and  servicing  which 
emphasize  the  economic  development 
potential  of  loans  as  well  as  sound 
management  and  financing  practices. 

d.  A  strategy  for  relending  loan 
repayments  which  will  ensure  that  the 
RLF  revolves  continuously  and  thus 
fulfills  its  purpose  of  creating  jobs  and 
stimulating  economic  activity  on  an 
ongoing  basis. 

e.  Adequate  resources  to  cover 
administrative  costs  of  the  RLF. 


f.  The  potential  applicant's  experience 
and  capacity  for  administering  economic 
and  business  loan  programs.  If  the 
potential  applicant  has  designated 
another  organization  to  adminis.er  the 
project  EDA  will  evaluate  the 
experience  and  capacity  of  that 
organization,  rather  than  the  potential 
applicant 

Nongovernmental  (excluding 
Economic  Development  Districts) 
organizations  seeking  funds  must  be 
sponsored  by  the  local  or  state 
government  having  jurisdiction  over  the 
project  area,  and  the  sponsor  must  be 
willing  to  assimie  responsibility  for 
oi>erating  the  RLF  should  the 
nongovernmental  entity  no  longer  be 
able  to  administer  the  project 

B.  SSED  Evaluation  Criteria 

Key  factors  in  EDA's  selection  of 
proposed  SSED  projects  include: 

1.  The  severity  of  the  dislocation  as 
measured  by.  but  not  limited  to,  the 
following  factors: 

a.  The  degree  to  which  the  number  of 
dislocated  woricers  exceeds  the 
eligibility  threshold. 

b.  The  proportion  of  the  total  job  loss 
represented  by  a  single  employer. 

c.  The  proportion  of  employment  in  a 
single  industry  classification 
represented  by  the  firm(8)  closing. 

d.  The  applicant's  need  for  grant  funds 
to  carry  out  the  project  based  on  an 
assessment  of  its  financial  resources. 

2.  The  objectives  and  benefits  of 
proposed  activities  as  measured  by  the 
extent  to  which: 

a.  For  Implementation  Grants.  (1)  job 
creation  or  retention  in  the  near  term  is 
emphasized  versus  more  long-term, 
general  economic  development.  Projects 
likely  to  encounter  delays,  particularly 
in  initiating  or  completing  construction, 
will  normally  not  be  given  favorable 
consideration. 

(2)  The  jobs  to  be  created  and/or 
retained  are  permanent,  will  directly 
benefit  the  dislocated  workers,  and  are 
new  employment  opportunities  and  not 
transferred  fix>m  one  area  of  the  United 
States  to  another. 

(3)  The  response  to  the  problem  is 
timely. 

(4)  EDA  assistance  will  be 
complemented  by.  or  will  complement 
appropriate  state  and  local  efforts;  for 
example,  training  and  job  placement 
services,  other  Federal  investments,  and 
private  sector  support 

(5)  The  adjustment  strategy  and 
implementation  activities  proposed 
demonstrate  an  appropriately  creative 
approach  to  addressing  the  dislocation. 

(6)  The  cost  per  job  created  or 
retained  is  minimized 
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(7)  In  the  caM  of  •  Revolving  Loan 
Fund,  the  recycled  loan  proceeds 
generate  economic  development 
benefits. 

(8)  The  local  share  exceeds  the 
required  25  percent 

b.  For  Strategy  GranU.  (1)  The 
applicant  has  demonstrated  the  capacity 
to  manage  the  planning  process  and 
subsequent  implementatioa  activities. 

(2)  The  proposed  scope  of  work  is 
responsive  to  the  problem. 

(3)  The  focus  of  the  planning  eHort  is 
on  the  generation  of  practical  and 
implementable  solutions. 

(4)  The  local  share  exceeds  the 
required  25  percent 

ConstructJOB  Protect  Implementatioa 

As  indicated  in  the  Rrst  section  of  this 
Notice,  EDA  expects  constnactioa 
projects  to  be  initiated  and  completed  in 
a  timely  manner  in  accordance  with  the 
schedule  agreed  upoo  in  the  grant 
documentation.  The  recipient  will  be 
responsible  for  promptly  notifying  EDA 
of  any  events  that  prevent  adherence  to 
the  approved  schedule.  The  grantee 
must  also  provide  an  explanation  of 
why  the  events  were  beyond  its  ability 
to  predict  or  control  and  obtain  EDA 
approval  of  changes  in  the  schedule 
prior  to  proceeding  with  project 
implementation. 

EDA  expects  grantees  to  anticipate 
predictable  delays  (such  as  those 
caused  by  land  acquisition  problems, 
local  financing  requirements,  acquisition 
of  state  permits  and  approvals,  normal 
weather  conditions  in  area,  and  public 
objections  to  the  project),  and  take  them 
into  accoont  in  preparing  the  project 
schedule.  Grantees  who  fail  to  comply 
with  project  schedules  may  be  subject  to 
grant  suspension  and/or  termination. 

EDA  will  no<  provide  additional  funds 
to  finance  overruns  that  occur  during 
project  implementation. 

Proposal  Submissioa  Procedures 

Interested  parties  should  contact  the 
Economic  Development  Representative 
for  the  area  or  the  appropriate  EDA 
Regional  Office  (see  section  X  of  this 
Notice)  for  a  proposal  package.  Project 
proposals,  submitted  by  eligible  entities, 
will  be  evaluated  by  EDA  staff  on  the 
basis  of: 

1.  Conformance  with  the  evaluation 
criteria  mentioned  above  and  statutory, 
regulatory  and  policy  requirements. 

2.  The  availability  of  funds. 

Formal  Application  Procedures 

Following  a  review  of  project 
proposals.  EDA  will  invite  those 
projects  selected  for  funding 
consideration  to  submit  forrnal 
applications. 


Further  btformattoa 

For  further  information  about  this 
program,  contact  the  appropriate  EDA 
Regional  Office  or  Paul  |.  Diempsey. 
Director,  Economic  Adjustment 
Division,  Economic  Development 
Administration.  Room  7327.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone.  202-377-2659. 

Vm.  Progranc  Public  Works  and 
Development  Facilities  Assistancs 

(Catalog  of  Padcral  Domestic  AsMsUnce: 
11.300  EcoaoBic  Develepment  Grants  and 
Loans  for  Public  Wotks  and  Devdopraent 

Facilities.  11.304  Economic  Development 
Public  Works  Impact  Program  (PWIP)) 

Summary 

Funds  available  imder  the  Public 
Works  Program  are  used  to  finance 
public  works  and  development  facilities 
that  contribute  to  the  economic 
development  of  depressed  areas.  ESA's 
public  works  expenditures  are 
authorized  by  Titles  I  and  IV  of  die 
Public  Works  and  Economic 
Development  Act  of  1965.  as  amended 
(PWEDA).  42  U.S.C.  3131  and  42  U.S.C. 
3171(a)(3). 

Eligibility 

Eligible  appUcants  under  this  program 
include  any  state,  or  political 
subdivision  thereof.  Indian  tribe,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
commonwealths  and  territories  of  the 
U.S.  Flag,  or  private  or  public  nonprofit 
organization  or  association  representing 
any  redevelopoient  area  or  part  thereot 
if  the  project  is  located  within  an  EDA- 
designated  redevelopment  area. 
Redevek>pment  areas,  other  than  those 
designated  under  the  Public  Works 
Impact  Program,  must  have  a  current 
EDA-approved  Overall  Economic 
Development  Program  (OEDP). 

Political  entities  claiming  eligibility 
under  OEDPs  developed  by  multicounty 
economic  development  organizations 
are  expected  to  continue  to  participate 
actively  in  the  organization.  Further 
information  on  areas  eligible  for  this 
program  is  available  from  EOA's 
Regional  Offices.  Nonprofit  applicants 
are  urged  to  seek  the  cooperation  and 
support  of  units  of  local  government 
and.  when  deemed  appropriate  by  EDA 
to  have  the  local  government  serve  as 
co-applicant  for  EDA  assistance.  This 
serves  the  purpose  of  ensuring  the 
financial  stability  and  continuity  of  the 
project  after  its  construction  and  during 
its  useful  life,  in  the  event  the  nonprofit 
entity  finds  itself  in  a  position  of  not 
having  the  financial  resources  to 
properly  and  effiaentiy  administer, 
operate  and  maintaio  the  EDA-assisted 


facility  consistent  with  the  provisions  of 
13  CFR  314— Property  Management 
Standards. 

Program  Objective 

The  purpose  of  the  Public  Works 
Grant  Program  is  to  assist  communities 
with  the  funding  of  pubhc  works  and 
development  facilities  that  contribute  to 
the  creation  or  retention  of  private 
sector  jobs  and  to  the  alleviation  of 
unemployment  and  underemployment. 
Such  assistance  is  designed  to  help 
communities  achieve  lasting 
improvement  by  stabilizing  and 
diversifying  local  economies,  and 
improving  local  living  conditions  and  the 
economic  environment  of  the  area.  EDA 
emphasizes  the  alleviation  of 
unemployment  and  underemployment 
among  residents  of  the  project  area  as  a 
primary  focus  of  this  program.  In  view  of 
the  current  rural  distress,  applications 
from  rural  communities  will  be  reviewed 
with  particular  interest 

Funding  A  vailability 

Funds  in  the  amount  of  $12&462 
million  are  available  for  this  program. 
Congress  has  directed  that  $13.75  million 
of  this  total  will  be  awarded  to  specific 
grantees  without  the  benefit  of 
competitive  evaluation.  Approval  of 
these  projects  will  reduce  the 
discretionary  amount  of  funds  allocated 
for  the  regions  in  which  they  are 
located. 

Funding  Instrument 

EDA  may  provide  grants  with 
maximum  EDA  participation  of  80 
percent  of  project  costs.  On  an  average, 
EDA  grants  cover  50  percent  of  project 
costs.  Applicants  will  be  required  to 
provide  the  kical  share  from  acceptable 
sources  including,  but  not  limited  to. 
local  government  general  revenue  funds: 
Community  Development  Block  Grant 
(CDBG)  entitlement  funds  or  balance  of 
state  awardr.  Farmers  Home 
Administration  loaiut;  and  other  public 
and  private  donations. 

The  local  share  need  not  be  in  hand  at 
the  time  of  application;  however,  the 
applicant  must  have  a  firm  commitment 
from  identified  sources,  and  the  funds 
must  be  readily  available. 

The  local  share  must  not  be 
encumbered  in  any  way  that  would 
preclude  its  use  consistent  with  the 
requirements  of  the  ^ant  agreement 
Priority  will  be  given  to  applications 
which  maximize  the  local  share's 
percentage  of  the  project  cost. 
Supplementary  grant  assistance  to 
finance  more  than  SO  percent  of  project 
costs  will  only  be  approved  by  EDA  for 
projects  in  areas  of  high  distress. 


Federal  Register  /  Vol.  54,  No.  10  /  Tuesday.  January  17. 1969  /  Notices 


1883 


Decisions  on  such  assistance  will  be 
based  on  the  natxire  of  the  project  the 
amotmt  of  fair  user  charges  or  other 
revenues  the  project  may  reasonably  be 
expected  to  generate  and  the  relative 
needs  of  the  project  (see  13  CFR  305.5). 

Selection  Criteria 

For  both  regular  Public  Works 
projects  and  Public  Works  Impact 
Program  (PWIP)  projects,  priority 
consideration  will  be  given  to  those 
which  are  the  most  competitive  based 
upon  the  project  selection  criteria  set 
forth  below,  that  best  meet  the  needs  of 
eligible  areas,  and  that  are  located  in 
areas  of  severe  economic  distress. 

A.  Public  Works  Projects 

Factors  that  will  be  taken  into  account 
in  considering  projects  eligible  under 
section  101(a)(1)  (A}-(C)  of  PWEDA.  42 
U.S.C  3131(aKl)  (A)-(C).  include 
whether  and  to  what  extent  the  project 

1.  Improves  opportunities  for  the 
successful  establishment  or  expansion 
of  industrial  or  commercial  plants  or 
facilities  in  the  area  where  such  project 
will  be  located; 

2.  Assists  in  creating  or  retaining 
private  sector  jobs  in  the  near  term  and 
assists  in  the  creation  of  additional  long- 
term  employment  opportunities, 
provided  the  jobs  are  not  transferred 
from  any  other  area  of  the  United  States, 
and  will  result  in  a  low  cost  per  job  in 
relation  to  total  EDA  cost 

3.  Benefits  the  long-term  unemployed 
and  members  of  low-income  families 
who  are  residents  of  the  area  to  be 
served  by  the  project 

4.  Fulfills  a  pressing  need  of  the  area, 
or  part  thereof,  in  which  it  will  be 
located; 

5.  Is  consistent  with  the  EDA 
approved  Overall  Economic 
Eievelopment  Program  (OEDP)  for  the 
area  in  which  it  is.  or  will  be.  located, 
and  has  broad  community  support 

6.  Is  supported  by  significant  private 
sector  investment 

7.  Has  adequate  local  share  of  funds 
with  evidence  of  firm  commitment  and 
availability; 

8.  Supports  developments  taking  place 
in  designated  enterprise  zones, 
particularly  in  rural  areas; 

9.  Demonstrates  that  necessary 
permits,  land  acquisitions,  or  options  on 
land  and  rights-of-way  have  been 
obtained  and  that  all  other  legal 
requirements  of  the  application  process 
have  been  satisfied; 

10.  Includes  a  larger  local  share  than 
the  minimum  required:  and  . 

11.  Gives  evidence  of  the  ability  to 


begin  and  complete  construction  in  a 
timely  manner  in  accordance  with  a 
schedule  to  be  agreed  upon  by  EDA  and 
the  appUcant  and  included  in  the  grant 
award.  EDA  discourages  the  start  of 
construction  prior  to  grant  award  and 
cautions  that  financial  hardship  may  be 
experienced  by  applicants  whose 
projects  are  not  ultimately  approved 
because  of  compliance  deficiencies  or 
lack  of  competitiveness  with  other 
proposals.  EDA  will  require  all 
applicants  that  request  approval  to 
proceed  with  construction  prior  to  grant 
award  to  acknowledge  that  they  are 
proceeding  at  their  own  risk  without 
recourse  to  EDA  should  the  grant  not  be 
awarded  and/or  EDA  requirements  not 
be  complied  with.  Furthermore,  EDA 
may  view  the  start  of  construction  prior 
to  grant  award  as  an  indication  that  the 
grant  funds  are  not  essential  for  the 
successful  development  of  the  project. 

E  Public  Works  Impact  Program 

Factors  that  will  be  taken  into  account 
in  considering  projects  under  the  Public 
Works  Impact  Program  (PWIP) 
authorized  by  section  101(a)(1)(D)  of 
PWEDA,  42  U.S.C.  3131(aHl)(D),  include 
whether  and  to  what  extent  the  project 

1.  Directiy  assists  in  creating 
immediate  useful  work  (i.e.,  construction 
jobs)  for  the  unemployed  and 
underemployed  residents  in  the  project 
area: 

2.  Improves  the  economic  or 
community  environment  in  areas  of 
severe  economic  distress: 

3.  Includes  a  specific  plan  (i.e.,  PWIP 
Employment  Strategy)  for  hiring  the 
unemployed  and  underemployed 
persons  in  the  project  area  to  work  on 
the  construction  of  the  project  EDA  will 
evaluate  all  plans  to  ensure  that  they 
contain  a  logical  explanation  of  how  the 
employment  objectives  will  be  met 

4.  Assists  in  creating  long-term 
employment  opportimities  or  other 
economic  benefits  for  the  unemployed 
and  underemployed  in  the  project  area: 

5.  Primarily  benefits  low-income 
families  by  providing  essentieil  services, 
or  satisfying  a  pressing  public  need; 

6.  In  addition  to  the  requirement  for 
regular  public  works  projects,  as 
contained  in  paragraph  A.ll,  can  begin 
construction  quickly  (normally  within 
120  days  after  acceptance  of  the  grant 
by  the  applicant);  and 

7.  Has  substantial  labor  intensity, 
where  labor  intensity  is  the  proportion 
of  labor  costs  to  the  total  project  costs. 

C.  Industrial  Park  Projects 

Projects  which  will  primarily  serve  an 
industrial  park  or  site  will  be  evaluated 
on  such  additional  factors  as: 


1.  A  detailed  analysis  of  existing 
industrial  paik  capacity  and  utilization: 
occupancy  rates  for  existing  developed 
industrial  acres  currently  available 
within  a  25-mile  radius  of  the  project 
site.  For  cities  with  populations  over 
50.000,  the  prescribed  area  may  be 
determined  by  an  analysis  of  industrial 
sites  within  an  established  industrial 
area,  which  may  be  less  than  a  25-mile 
radius.  Contact  the  Economic 
Development  Representative  for  the 
area  or  the  appropriate  EDA  Regional 
Office  for  guidance. 

2.  Commitments  in  writing  from 
identified  tenants  to  locate  in  the 
industrial  park  or  site.  Commitments 
must  include  description  of  the  industry, 
the  number  of  jobs  created  or  saved, 
and  an  implementation  schedule. 

3.  The  existence  of  a  concrete 
marketing  strategy  and  demonstrated 
financial  ability  to  market  space  in  the 
industrial  park  or  site.  Strong  emphasis 
will  be  placed  upon  this  requirement 

D.  Favorable  Consideration  Is  Not 
Likely  for  Projects  Which 

1.  Are  in  areas  with  unemployment 
rates  below  the  national  average,  unless 
it  can  be  demonstrated  to  EDA's 
satisfaction  by  other  more  appropriate 
measures  that  the  area  is  suffering 
substantial  distress  and  economic 
hardship: 

2.  Are  in  pockets  of  poverty 
surrounded  by  economically  affluent 
areas,  unless  the  pocket  of  poverty 
meets  EDA's  PWIP  or  SIA  designation 
criteria; 

3.  Are  in  Economic  Development 
Centers  that  have  stable  economies  with 
httle  distress,  unless  the  application 
includes  an  Employment  Strategy  that 
contains  a  logical  explanation  of  how 
new  job  opportunities  will  be  created  for 
and  filled  by  residents  of  nearby  highly 
distressed  redevelopment  areas; 

4.  Do  not  benefit  the  long-term 
unemployed  or  members  of  low-income 
families  or  otherwise  substantially 
further  the  objectives  of  the  Economic 
Opportunity  Act  of  1964; 

5.  Cannot  be  implemented  within  a 
reasonable  period  of  time: 

6.  Involve  substantial  land  purchase, 
or  land  purchases  involving  exorbitant 
costs:  EDA  prefers  not  being  involved 
with  land  purchases; 

7.  Do  not  have  the  applicant's  share  of 
project  funding  readily  available: 

8.  Support  tourism  or  recreational 
activities,  unless  it  can  be  demonstrated 
to  EDA's  satisfaction  that  tourism  is  the 
major  industry  in  the  area  or  that  the 
project  will  assist  in  creating  a 
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significant  number  of  fobs,  in  which 
case,  the  project  must  directly  assist  in 
providing  job  opportunities  for 
unemployed  and  underemployed 
persons  of  the  area  and  otherwise 
support  the  long-term  growth  of  the 
area: 

9.  Involve  industrial  parks  where  there 
is  evidence  of  excessive  vacancies  in 
existing  developed  industrial  parks  or 
site*  in  close  proximity  to  the  proposed 
project,  unless  there  is  evidence  the 
proposed  project  is  targeted  to  types  of 
firms  not  readily  accommodated  or 
served  by  the  existing  industrial  parks 
and  firm  commitments  to  locate  in  the 
industrial  park  exist; 

10.  Involve  vocational-technical 
schools  unless  a  direct  link  has  been 
established  between  the  training 
oirriculum  and  the  needs  of  existing 
local  employers  or  those  committed  to 
locate  in  the  labor  market  area: 

11.  Require  a  mortgage  to  be  placed  on 
the  real  property  or  the  facility  to  be 
constructed /improved  with  EDA  funds: 

12.  Request  additional  financial 
assistance  from  EDA  to  finance  cost 
ovemuis. 

E.  Prohibited  Projects 

No  support  will  be  provided  for 
proposals  such  as: 

1.  Nonindustrial  street/road 
construction  or  repair  that  is  normally 
the  responsibility  of  local  government 
county,  or  Federal  highway  programs; 

2.  Public  buildings  including,  but  not 
limited  to  judicial  buildings, 
courthouses,  jails,  fire  stations, 
hospitals,  medical  clinics,  social  service 
buildings,  civic  auditoriums,  convention 
center*,  museums,  and  theaters; 

3.  Parking  garages  and  pedestrian 
walkways  (elevated  or  ground  level 
malls): 

4.  Land  reclamation  including 
subsurface  demolition  and  site  cleanup 
activities;  or 

5.  Beautification  projects. 

Constmctj'on  Project  Implementation 

As  indicated  in  the  first  section  of  this 
Notice,  EDA  expects  construction 
projects  to  be  initiated  and  completed  in 
a  timely  manner  in  accordance  with  the 
schedule  agreed  upon  in  the  grant 
documentation.  The  recipient  will  be 
responsible  for  promptly  notifying  EDA 
of  any  events  that  prevent  adherence  to 
the  approved  schedule.  The  recipient 
must  also  provide  an  explanation  of 
why  the  events  were  beyond  its  ability 
to  predict  or  control  and  obtain  EDA's 
approval  of  changes  in  the  schedule 
prior  to  proceeding  with  project 


implementation.  EDA  expects  recipients 
to  anticipate  predictable  delays  (such  as 
those  caused  by  land  acquisition 
problems,  local  financing  requirements, 
normal  weather  conditions  in  the  area, 
acquisition  of  state  permits  and 
approvals,  and  public  objections  to  the 
project],  and  to  take  them  into  account 
in  preparing  the  project  schedule. 
Recipients  who  fail  to  comply  with 
project  schedules  may  be  subject  to 
grant  suspension  and/or  termination. 

Under  most  circumstances,  EDA  will 
not  provide  additional  funds  to  finance 
overruns  that  occur  during  project 
implementation. 

Proposal  Submission  Procedures 

To  establish  the  merits  of  project 
proposals,  interested  parties  should  first 
contact  the  Economic  Development 
Representative  for  the  area.  The  EDA 
Regional  Office  can  provide  the  name, 
address  and  telephone  number  of  the 
Economic  Development  Representative 
for  the  area  who  will  provide  a 
preapplication  form  and  arrange  for 
conferences  to  discuss  the  proposal 
EDA  will  screen  proposals  before 
inviting  the  submission  of  a  formal 
application.  Proposals  will  be  evaluated 
based  upon: 

1.  Conformance  with  statutory  and 
other  legal  requirements  and  with  the 
selection  criteria  mentioned  above; 

2.  The  merits  of  the  proposal  in 
addressing  the  relative  economic 
development  needs  of  the  eligible  area; 
and 

3.  The  availability  of  funds  as 
allocated  to  the  Regional  Offices. 

Processing  time  mr  project  proposals 
will  depend  on  the  completeness  of 
information  provided  in  the 
preapplication  form  and  supporting 
documents  at  the  time  of  submission. 
Project  proposals  that  require  additional 
information  from  applicants  or  other 
sources  will  be  returned  to  correct 
deficiencies  and  the  official  application 
receipt  dates  will  be  adjusted 
accordingly. 

Formal  Application  Procedures 

Following  a  review  of  project 
proposals,  EDA  will  invite  entities 
whose  projects  are  selected  for 
consideration  to  submit  formal 
applications. 

Previous  Applications 

Project  applications  invited,  but  not 
funded  in  FY  1988.  remain  eligible  for 
funding  consideration.  Those 
applications  which  were  received  by 
September  3a  1966.  will  be  processed 
and  evaluated  in  accordance  with  the 


project  selection  criteria  published  for 
FY  1988  and  current  legal  requirements. 
Those  applications  not  received  by  EDA 
by  September  30, 1988.  must  be 
consistent  with  the  project  selection 
criteria  and  requirements  published  in 
this  Notice.  Applicants  whose  projects 
were  invited  but  not  submitted  to  EDA 
in  FY  1988  should  contact  the 
appropriate  EDA  Regional  Office 
regarding  forms  to  be  used  for  FY  1989. 
Further  Information 

For  further  information  contact  the 
appropriate  EDA  Regional  Office  (see 
section  X  of  this  Notice). 

DL  Program:  Guaranteed  Loans 

(Catalog  of  Federal  Domestic  Assistance: 
11.301  Economic  Development — Business 
Development  Assistance) 

Summary 

Pursuant  to  Pub.  L  89-136  (42  U.S.C 
3142-3246(h))  (Act).  EDA  is  prepared  to 
guarantee  up  to  eighty  percent  (80%)  of 
the  principal  and  interest  of  loans  to  be 
made  to  private  borrowers  for  the 
purchase  of  fixed  assets  and/or  for 
working  capital  purposes  for  projects 
located  in  areas  eligible  for  EDA 
assistance.  EDA  loan  guarantees  are 
made  available  to  help  businesses 
expand,  establish,  or  maintain 
operations  in  both  urban  and  rural 
eligible  areas  throughout  the  Nation. 
Guarantees  offered  under  this  program 
are  made  at  the  discretion  of  the 
Assistant  Secretary  for  Economic 
Development  based  upon  data  from  the 
borrower  and  lender  current  at  the  time 
the  guarantee  is  offered. 

Preapplication  Procedures 

Applicants  should  contact  the 
appropriate  EDA  Regional  Office 
Business  Loans  Division  to  discuss  their 
proposals.  EDA  staff  will  screen 
proposals  before  inviting  a  formal 
application.  Proposals  will  be  evaluated 
based  upon  conformance  with  the 
following: 

1.  Statutory  requirements  contained  in 
the  Act; 

2.  Regulatory  requirements  contained 
in  13  CFR  Part  306  and  309.  and  restated 
in  this  Notice;  and 

3.  Provisions  of  Office  of  Management 
and  Budget  (OMB)  Revised  Circular  A- 
70.  dated  August  24. 1964  (A-70). 

OMB  Circular  A-70  (Revised) 
Requirements 

All  loan  guarantees  must  conform  to 
the  requirements  of  A-70,  without 
exception.  The  most  significant 
requirements  of  A-70  are  as  follows: 
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1.  Loans  must  be  secured  by  first 
priority,  unsubordinated  liens  on 
collateral  having  value  in  excess  of  the 
full  amount  of  the  loan. 

2.  A  guarantee  fee  will  be  charged. 

3.  Not  more  than  eighty  percent  (80%) 
of  the  principal  and  the  interest  on  a 
loan  may  be  guaranteed. 

4.  The  lender  must  bear  a  significant 
portion  of  the  risk  of  loss  on  the  loan.  No 
other  security,  guarantees,  or  any  other 
arrangement  that  would  not  inure 
ratably  to  EDA  for  that  portion  of  the 
loan  not  guaranteed  by  EDA  will  be 
permitted 

5.  No  loan  directly  involved  widi  tax- 
exempt  obligations,  such  as  industrial 
revenue  bonds,  will  be  guaranteed. 

Supplementary  Information 

A.  Amount  of  Funding  Available 

EDA  is  authorized  to  commit  up  to 
$150  million  to  guarantee  contingent 
liability  for  loan  principal  in  FY  1989. 
which  ends  September  30. 1989. 

E  Type  of  Financial  Assistance 

EDA  staff  will  consider  proposals  for 
the  guarantee  of  loans  made  by  private 
lending  institutions  to  private  borrowers 
to  finance  the  costs  of  fixed  assets  or  for 
working  capital  purposes.  EDA  staff  will 
not  accept  applications  for  projects 
which  involve  real  estate  development 
for  either  investment  or  speculation,  or 
for  the  refinancing  of  current  debt 

C  Who  May  Apply 

Formal  applications  will  be  invited  by 
EDA  staff  only  after  review  and 
acceptance  of  satisfactory  project 
proposals.  Applications  will  be  accepted 
only  from  private  lending  institutions 
(the  applicant)  for  the  guarantee  of  loans 
to  private  business  enterprises.  EDA's 
relationship  is  essentially  with  the 
lender  applicant  not  the  borrower. 

D.  Long-Term  Employment 

EDA  staff  will  seek  to  assist  in  the 
creation  or  retention  of  permanent 
private-sector  jobs  in  EDA  eligible 
areas.  Accordingly,  the  project  for  which 
the  applicant  seeks  financial  assistance 
must  be  reasonably  calculated  to 
provide  more  than  a  temporary 
allevtatiaa  of  unemplojrment  or 
underemployment  within  the  eligible 
area  where  the  project  is  or  will  be 
located. 

E.  Repayment  Ability 

The  private  lender  and  EDA  must  find 
that  there  is  reasonable  assurance  of 
repayment  of  the  guaranteed  loan. 

F.  EDA  Guarantee  Required 

No  loan  will  be  guaranteed  by  EDA 
unless  the  application  is  su4;>ported  by 


evidence  that  the  financial  assistance 
applied  for  is  not  otherwise  available  to 
the  prospective  borrower  from  either 
private  lenders  without  a  guarantee  or 
from  other  Federal  agencies  on  terms 
which,  in  the  opinion  of  EDA.  will 
permit  accompli^ing  the  project.  In  the 
event  the  borrower  is  a  large 
corporation  which  would  normally  have 
funds  available  to  finance  the  project 
such  corporation  must  certify  that  it 
would  not  locate  the  proposed  project 
within  the  EDA-designated  area  without 
the  benefits  of  EDA's  financial 
assistance. 

C.  Relocation 

Nonrelocation  requirements  apply  to 
guaranteed  loans  under  Section  202, 
Title  n  of  PWEDA.  EDA's  regulations  at 
13  CFR  309J  prohibit  transferring  jobs 
from  one  commuting  area  to  another. 
Certificates  of  nonrelocation  %viU  be 
required. 

General  Conditions  of  Assistance 

A.  Term  of  Loan 

The  term  of  a  guaranteed  fixed  asset 
loan  cannot  exceed  the  weighted 
average  estimated  useful  economic  life 
of  the  project  fixed  assets,  but  in  no 
event  can  the  term  of  such  a  loan  exceed 
twenty-five  (25)  years.  The  term  of  a 
guaranteed  woridng  capital  loan 
ordinarily  may  not  exceed  five  (5)  years, 
and  the  loan  should  be  fully  amortized 
during  its  term.  EDA  will  not  ordinarily 
guarantee  revolving-type  or  open-end 
working  capital  loans. 

B.  Guarantee  Percentage  and  Interest 
Rate 

Pursuant  to  A-70,  EDA  may  guarantee 
up  to  eighty  percent  (80%)  of  the  face 
value  of  a  loan.  However,  applicants 
requesting  an  ei^ty  percent  (80%) 
guarantee  will  be  required  to  justify  why 
a  lesser  guarantee  percentage  would  not 
be  acceptable.  As  a  general  rule.  EDA 
will  not  offer  to  guarantee  a  loan  in 
excess  of  the  following  percentages  and 
interest  rates: 

1.  80%  guarantee — Lender  prime  rate 
plus  1.50%; 

2.  75%  guarantee — Lender  prime  rate 
plus  1.75%; 

3. 70%  guarantee — Lender  prime  rate 
plus  2.0%; 

4. 65%  guarantee — Lender  prime  rate 
plus  2.5%. 

C  Guarantee  Fee 

Pursuant  to  A-70.  EDA  %vill  charge  the 
lender  a  guarantee  fee. 

D.  Application  Fee 

EDA  may  charge  an  application 
processing  fee  to  cover  the  coats  of 
application  processing  and  review. 


E.  Lender's  Risk 

That  portion  of  the  loan  not 
guaranteed  by  EDA  must  be  at  risk  to 
the  recipient  throughout  the  term  of  the 
loan.  This  precludes  the  recipient  from 
obtaining  any  additional  security, 
guarantee,  or  compensating  balances  to 
separately  secure  the  unguaranteed 
portion  of  the  loan.  This  does  not 
preclude  normal  loan  participation 
arrangements  by  the  lender.  pro\ided 
that  any  such  participation  is  acceptable 
to  EDA.  EDA  staff  will  be  obligated  to 
deal  only  ivith  the  recipient  and  all 
participants  must  be  eligible  as 
recipients. 

F.  Other  Lender-Borrower  Relationships 

When  recipient  has  other  creditor/ 
debtor  relationships  with  the 
prospective  borrower.  EDA  staff  will 
seek  assurances  that  these  relationships 
will  not  create  conflicts  with  EDA's 
interest  in  the  recipient's  servicing  of  the 
loan  for  which  a  guarantee  is  sou^t 
Ordinarily.  EDA  staff  will  not  accept  an 
application  from  an  applicant  who  has 
existing  short-term  revolving  working 
capital  financing  extended  to  the 
borrower. 

G.  EDA  Investment  Per  job 

EDA  staff  will  consider  only  those 
projects  that  have  an  EDA  investment 
exposure  of  $20,000  or  less  per 
permanent  job  to  be  created  or  saved. 

H.  Repayment  Ability 

Only  projects  that  demonstrate 
reasonable  assurance  of  repayment  are 
eligible  to  receive  EDA  financial 
assistance.  The  applicant  must 
demonstrate  why  it  is  reasonably 
certain  the  borrower  will  be  8t>le  to 
repay  the  loan.  As  a  minimum,  the 
application  must  include: 

1.  Applicant's  normal  detailed  credit 
analysis,  including  a  narrative 
discussion  of  company  history, 
management  product  production 
capabiUty.  market  conditions,  finances, 
collateral  and  repayment  ability  (with 
ratio  analyses  compared  to  industry 
standards); 

2.  Three  (3)  years'  financial 
statements,  audited  and  certified  by  a 
public  accountant  if  available,  or 
certified  by  a  responsible  officer  of  the 
prospective  borrower  if  in  operation 
less  than  three  years,  financial 
statements  since  inception; 

3.  Financial  statements  of  the 
prospective  borrower,  current  within 
ninety  (90)  days  of  the  date  of  the 
application: 

4.  Pro  forma  balance  sheets,  income 
and  cash  flow  statements  of  tiie 
prospective  borrower  ob  a  raontfa-by- 
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mooth  basis  for  the  Rrst  year  after  the 
loan  is  made  and  on  a  quarterly  basis 
for  the  next  two  (2)  years:  and 

5.  One  copy  of  the  proposed  note  and 
loan  agreement  between  the  applicant 
and  the  prospective  borrower  «vith 
attachments. 

I.  Adequate  Collateral 

The  lender  must  maintain  perfected 
liens  against  and  secxirity  interests  in 
collateral  adequate  to  permit  full 
recovery  of  the  loan  in  the  case  of 
default  by  the  borrower.  Collateral  must 
be  of  sucn  nature  that  repayment  of  the 
loan  is  reasonably  assured  when 
considered  along  with  the  integrity  and 
ability  of  project  management, 
soundness  of  the  project  and  borrower's 
prospective  earnings.  The  applicant 
must  document  why  it  is  reasonably 
certain  that  adequate  collateral 
coverage  exists.  Only  projects  that 
demonstrate  that  the  full  amount  of  the 
loan  is  covered  exclusively  by  an 
unsubordinated  first  priority  security 
interest  on  collateral  offered  by  the 
borrower  will  be  considered.  There  will 
be  no  exceptions  to  this  requirement 
Proof  and  docxunentation  of  collateral 
coverage  shall  include  but  not  be  limited 
to  current  appraisals  as  to  the  fair 
market  and  liquidation  value  of  the 
collateral  that  will  support  the  loan.  If 
the  purchase  of  new  machinery  and 
equipment  constitutes  all  or  part  of  the 
prospective  project  cost  current  cost 
data  for  such  assets  may  be  submitted 
in  lieu  of  an  appraisal  Where  real 
property  is  to  be  pledged  as  collateral  a 
description  and  evidence  of  ownership 
must  be  included  with  appraisals 
acceptable  to  EDA. 

|.  Guarantees 

Unconditional  personal/corporate 
guarantees  (of  full  and  timely  payment 
and  performance  by  the  borrower)  will 
be  required  from  all  persons  or  entities 
which  hold  or  control  ten  percent  or 
more  of  the  ownership  interests  in  a 
borrower  unless: 

1.  The  borrower  has  a  profitable 
historical  performance  of  no  less  than 
three  out  of  the  most  recent  five  years, 
abundant  collateral  adequate  cash  flow, 
and  meets  key  Industry  standards  (Le., 
Robert  Morris  Associates); 

2.  Borrower's  stock  is  so  widely  held 
that  no  one  individual/family /entity  can 
exercise  control 

3.  Borrower's  parent  subsidiary,  or 
affiliate  that  Is  required  to  guarantee  is 
legally  restricted  from  guaranteeing,  or 
such  guarantee  would  conflict  with 
other  existing  contractual  obligations  of 
the  prospective  guarantor. 

Cross  guarantees  may  also  be 
required  from  related  corporate  entities. 


EDA  staff  will  require  current  (not 
over  ninety  days  old  at  the  time  the 
application  is  filed]  personal  or 
corporate  financial  statements  signed  by 
the  prospective  guarantor,  and.  where 
appropriate  and  necessary  to  support 
the  guarantee,  by  the  guarantor's 
spouse,  and  disclosing  community  and 
individual  assets  and  indebtedness 
when  applicable. 

K.  Equity  Requirements 

All  applications  for  EDA  financial 
assistance  shall  be  supported  by 
adequate  existing  and/or  proposed 
equity  so  as  to  enhance  the  success  of 
the  proposed  project  and  lessen  EDA's 
potential  exposure.  The  following 
minimum  equity  will  be  required: 

1.  For  guaranteed  working  capital 
loans,  the  prospective  borrower  must 
have  existing,  or  must  provide,  net 
working  capital  equal  to  not  less  than 
fifteen  percent  (15%)  of  its  total  working 
capital  needs. 

2.  For  guaranteed  fixed  asset  loans, 
the  prospective  borrower  must  provide 
an  equity  investment  hi  the  loan  project 
of  at  least  fifteen  percent  (15%)  of  the 
aggr^ate  loan  project  cost 

3.  The  prospective  borrower  must 
provide  twenty-five  percent  (25%)  of  the 
aggregate  loan  project  cost  for 

a.  New  businesses  with  oo  operating 
history: 

b.  Loans  without  full  personal  and/or 
corporate  guarantee  of  stockholders 
owning  ten  percent  (10%)  or  more  of  the 
borrower 

c.  Energy-related  businesses; 

d.  Ventiires  which  EDA  determines  to 
have  above-average  risk. 

L  Feasibility  Report 

An  Independent  technical  financial 
and  economic  feasibility  report  by  a  firm 
acceptable  to  EDA  will  be  required  for 
all  applications  for  new  vent\ires 
involving  a  total  project  cost  of  $1 
million  or  more  and  for  projects 
involving  tourism  or  recreational 
facilities.  Such  a  report  must  be  related 
to  the  pro  forma  operating  statements 
associated  with  the  application. 
Independent  feasibility  studies  may  also 
be  required  for  other  applications,  as 
deemed  necessary  by  EDA. 

M.  Tax-Exempt  Obligations 

The  EDA  project  cannot  share 
collateral  with  or  include  elements 
financed  with  tax-exempt  obligations, 
such  as  industrial  revenue  bonds. 

N.  Other  Requirements 

1.  Hazard  insurance  with  a  standard 
mortgage  clause  naming  the  lender  as 
beneficiary  will  be  required  in  an 
amount  at  least  equal  to  the  lesser  of  the 


depreciated  replacement  value  of  the 
property  being  insured  or  the  amount  of 
the  loan. 

2.  Keyman  life  insurance,  which  may 
be  decreasing  term  insurance,  normally 
will  be  required  for  principals  and  key 
employees  of  the  borrower,  pledged  or 
assigned  to  the  lender. 

Applicant  Servicing  Reapon$ibiliUe$ 

A.  Upon  approval  of  a  guaranteed 
loan,  the  applicant's  responsibilities 
shall  Include,  but  are  not  limited  to, 
executing  such  care  and  diligence  in  the 
disbursement  servicing,  collection,  and 
liquidation  of  the  guaranteed  loan  as 
would  be  exercised  by  a  reasonable  and 
prudent  commercial  lender  in  dealing 
with  a  loan  of  its  funds  without  the  Q)A 
guarantee. 

E  In  the  event  of  subsequent  default 
on  the  loan,  unless  EDA  elects 
otherwise,  the  applicant  will  have  full 
responsibility  for  servicing  and 
liquidating  the  loan  prior  to  making 
demand  on  EDA  for  payment  under  the 
EDA  guarantee.  EDA  shall  be  obligated 
to  pay  that  portion  of  the  loan 
guaranteed  after  the  deduction  of  all 
proceeds  of  the  liquidation  less 
reasonable  expenses  directiy 
attributable  to  the  Uquidation.  Failure  to 
perform  these  responsibihties 
satisfactorily  may  preclude  EDA  bom 
honoring  its  guarantee.  EDA  staff  will 
examine  the  applicant's  records  before 
honoring  any  guarantee. 

Application  Requirements 

A.  The  application  shall  include  the 
following: 

1.  A  signed  statement  by  the  borrower 
assuring  that  it  will  not  use  the  EDA 
financial  assistance  to  relocate  jobs 
from  one  area  to  another  or  to  close 
facilities  involved  in  the  EDA* 
guaranteed  project 

2.  Approval  of  the  application  by  the 
appropriate  agency  or  instrumentabty  of 
the  state  or  political  subdivision  in 
which  the  project  is  located,  together 
with  a  signed  statement  by  that  local 
authority  that  the  project  is  consistent 
with  an  Overall  Economic  Development 
Program  approved  by  EDA; 

3.  Full  disclosure  of  the  amount  and 
nature  of  all  fees  charged  to  the 
borrower  by  the  lender,  attorneys, 
agents  or  other  persons  to  expedite  the 
application.  Appropriate  fees  and 
charges  may  include  services  such  as 
accoiuiting.  legal  engineering  and 
appraisals.  Packaging  and  lobbying 
expenses  are  not  allowable  project  costs 
and  no  proceeds  of  the  loan  may  be 
used  directiy  or  Indirectiy  for  attorneys' 
or  consultants'  fees  in  connection  with 
securing  EDA's  guarantee.  EDA  may 
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permit  reasonable  fees  and  charges  as 
allowable  project  costs.  EDA  wiU  not 
permit  any  fees  or  charges  that  are 
contingent  upon  project  approval 

4.  An  agreement  that  neither  the 
borrower  nor  the  applicant  will  employ 
or  retain  for  professional  services  of  any 
person  who  on  behalf  of  EDA  occupied 
a  position  or  engaged  in  activities  which 
EDA  determines  involves  discretion 
with  respect  to  the  granting  of  the 
assistance  under  the  Act  This 
agreement  shall  remain  in  effect  for  two 
years  after  EDA  grants  assistance  to  the 
applicant: 

5.  An  application  for  character/ 
integrity  investigation  (Name  Check 
Form  CI>-346)  for  each  officer,  the  chief 
financial  manager,  and  for  each 
individual  owning  or  controlling  at  least 
twenty  percent  (20%)  of  the  borrower; 

6.  Documentation  satisfactory  to  EDA 
to  substantiate  that  the  guaranteed  loan 
will  not  create  unfair  competition  within 
the  meaning  of  Section  702  of  the  Act 
Section  702  unfair  competition  results  if 
the  project  would  increase  the 
production  of  goods,  materials,  or 
commodities,  or  the  availabihty  of 
services  or  facilities,  when  there  is  not 
sufficient  demand  for  such  goods, 
materials,  commodities,  services,  or 
facilities  to  employ  the  efficient  capacity 
of  existing  competitive  commercial  or 
industrial  enterprises.  Applicants  are 
encouraged  to  submit  borrower's  data 
for  this  requirement  prior  to  or  within 
thirty  (30)  days  of  receiving 
authorization  to  apply  for  EDA  financial 
assistance  to  expedite  processing  of  the 
loan  guarantee.  Applicants  and 
borrowers  should  understand  that 
expenses  incurred  prior  to  formal 
offering  of  a  loan  guarantee  are  made 
solely  at  the  apphcant's  or  borrower's 
expense. 

7.  A  description  of  state  or  local 
government  assistance  to  the  project: 
and 

8.  A  signed  statement  by  the  borrower 
assuring  that  (a)  real  estate  provided  as 
collateral  is  not  under  notice  of 
environmental  violations  from  local, 
state  or  Federal  agencies,  (b)  the  real 
property  is  not  the  subject  of  an 
environmental  impact  study,  and  (c) 
there  are  no  known  violations  of 


Federal,  state  or  local  environmental 
laws  or  requirements,  including,  but  not 
limited  to.  42  U.S.C.  9601-9657. 

B.  Loan  guarantees  are  also  subject  to 
the  following  statutes: 

1.  Federal  Water  Pollution  Control 
Act  as  amended.  33  U.S.C.  1251-1376: 

2.  Davis-Bacon  Act  as  amended,  40 
U.S.C.  276a-276a-5;  13  CFR  309.6; 

3.  The  Architectural  Barriers  Act  of 
1954,  as  amended,  42  U.S.C.  4151-4157: 
13  CFR  309.14: 

4.  The  National  Environmental  Policy 
Act  of  1969,  as  amended,  42  U.S.C  4321- 
4370;  CFR  309.18: 

5.  The  National  Historic  Preservation 
Act  of  1966. 16  U.S.C.  470-470W-6: 

6.  The  Wild  and  Scenic  River  Act  as 
amended,  16  U.S.C  1271-1287; 

7.  The  Clean  Air  Act  as  amended,  42 
U.S.C.  7401-7626: 

8.  The  Flood  Disaster  Protection  Act 
of  1973,  as  amended,  42  U.S.C.  4001- 
4128;  and 

9.  The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980, 42  U.S.C.  9001-9687. 

Application  Submission 

Proposals  should  be  submitted  to  the 
appropriate  EDA  Regional  Office  at  the 
earliest  possible  date,  but  in  no  event 
later  than  May  30, 1989.  Proposals 
received  after  this  date  may  not  be 
considered  during  FY  1989.  Completed 
applications  for  authorized  projects 
should  be  submitted  no  later  than  June 
30, 1989.  Incomplete  applications  or 
applications  that  do  not  conform  to 
program  requirements  will  be  rejected 
by  EDA. 

The  EDA  Headquarters  will  review  all 
loans  recommended  for  approval  by  a 
Regional  Office.  Headquarters  review 
will  encompass  credit  as  well  as 
program  objectives,  priorities  and 
interest  All  guarantees  require  approval 
by  the  Assistant  Secretary  of  Commerce 
for  Economic  Development 

For  Further  Information  Contact 

Three  of  the  EDA  Regional  Offices 
have  been  designated  to  administer  the 
Loan  Guaranty  Program  and  accept 
Loan  Guaranty  applications.  For  further 
information  on  that  program,  contact  the 
Chief  of  the  Business  Loan  Division  at 


either  the  Austin.  Philadelphia  or  Seattle 
Regional  Offices  (see  section  X  of  this 
Notice). 

X.  EDA  Regional  Offices 

The  EDA  Regional  Offices  and  the 
States  they  cover  are:  Philadelphia 
Regional  Office.  Liberty  Square  Building. 
105  South  7th  Su^et  First  Floor. 
Philadelphia.  Pennsylvania  19106, 
telephone:  (215)  597-4603:  serving 
Connecticut  Delaware,  District  of 
Columbia,  Maine.  Maryland. 
Massachusetts,  New  Hampshire.  New 
Jersey.  New  York.  Pennsylvania.  Puerto 
Rico,  Rhode  Island,  Vermont  Virginia. 
Virgin  Islands,  and  West  Virginia. 

Atianta  Regional  Office.  Suite  750. 
1365  Peachtree  Street.  NE.  Atianta, 
Georgia  30309,  telephone:  (404)  347-7401: 
serving  Alabama.  Florida.  Georgia, 
Kentucky,  Mississippi,  North  Carolina. 
South  Carolina,  and  Tennessee. 

Denver  Regional  Office.  1244  Speer 
Boulevard,  Room  670.  Denver.  Colorado 
80204.  telephone:  (303)  844-4714:  serving 
Colorado,  Iowa,  Kansas.  Missouri. 
Montana.  Nebraska.  North  Dakota. 
South  Dakota.  Utah,  and  Wyoming. 

Chicago  Regional  Office.  Suite  A- 
1630. 175  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  telephone:  (312) 
353-7706;  serving  Dlinois.  Indiana. 
Michigan.  Minnesota.  Ohio,  and 
Wisconsin. 

Seattie  Regional.  Office,  Suite  1856. 
Jackson  Federal  Building.  915  Second 
Avenue,  Seattie,  Washington  98174. 
telephone:  (206)  442-0596;  serving 
Alaska.  American  Samoa.  Arizona. 
California,  the  Commonwealth  of  the 
Northern  Mariana  Islands.  Guam. 
Hawaii.  Idaho.  Nevada.  Oregon. 
Washington,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands. 

Austin  Regional  Office.  Suite  201. 
Grant  Building.  611  East  Sixtit  Street 
Austin.  Texas  78701,  telephone:  (512) 
482-5461:  serving  Arkansas.  Louisiana. 
New  Mexico.  Oklahoma,  and  Texas. 

Date:  January  la  1989. 
Orson  G.  Swindle,  m. 

Assistant  Secretary  for  Economic 

Development 

[FR  Doc.  89-662  Filed  1-13-89:  8:45  am| 
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)EPARTMEHT  OF  ENERGY 

Office  of  Coneervation  and 
Renewable  Energy 

0  CFR  Part  430 

Dock«t  No.  CA8-RM-7»-ieSl 

energy  uonservanon  rrograni  tot 
Consumer  Products;  Notice  of 
Proposed  RutemaMng  and  PubNc 
-•earing  Regarding  Energy 
:onservation  Standards  for  Water 
"•eaters 

AOCNCY*.  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  Proposed  Rulemaking 
rid  Public  Hearing. 


:  The  Energy  Policy  and 
onservation  Act  (EPCA),  as  amended 
vjy  the  National  Energy  Conservation 
Policy  Act  the  National  Appliance 
Energy  Conservation  Act  of  1987  and  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988, 
nrescribes  energy  conservation 
tandards  for  certain  types  of  consumer 
products,  including  water  heaters. 
Among  other  program  elements,  the 
'^station  requires  the  Department  to 
stablish  standard  methods  of  testing 
overed  products.  In  the  case  of  any 
<  mended  test  procedure,  the  Department 
s  required  to  determine  to  what  extent 
ie  proposed  test  procedure  would  alter 
ne  measured  efficiency. 
On  March  13. 1987.  the  Department 
roposed  to  amend  the  test  procedures 
'JT  water  heaters.  The  Department  of 
Energy  (DOE)  today  is  proposing  to 
dmend  the  energy  conservation 
standards  for  water  heaters  prescribed 
by  EPCA.  as  amended,  in  order  to 
iccount  for  changes  in  water  heater 
neasured  efficiency  resulting  from 
mended  water  heater  test  procedures. 
oday's  proposal  also  includes  the 
>  mended  test  procedure  used  to 
ietermine  the  proposed  standard. 
The  purpose  of  today's  notice  of 
roposed  rulemaking  is  to  provide 
aterested  persons  an  opportunity  to 
omment  on  the  proposed  rule,  and  to 
nvite  interested  persons  to  participate 
in  the  rulemaking  process. 
OATCS:  Written  comments  (10  copies)  in 
-esponse  to  this  notice  of  proposed 
ulemaking  must  be  received  by  the 
Jepartment  of  Energy  by  March  20, 
989. 

Oral  views,  data,  and  arguments  may 
>e  presented  at  the  public  hearing  to  be 
neld  in  Washington,  DC  on  March  9, 
989,  at  9:30'a.m.  Requests  to  speak  at 
he  hearing  must  be  received  by  the 


Department  no  later  than  4:00  pjn., 
March  7. 1989. 

Ten  copies  of  the  oral  statement  of 
each  speaker  must  be  submitted  at  the 
hearing  registration  desk  the  day  of  the 
hearing. 

AOONSSSCS:  Written  comments  (10 
copies)  are  to  be  submitted  to:  U.S. 
Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy, 
CE-43.1  Hearing  and  Dockets,  Water 
Heater  Test  Procedure.  Docket  No.  CAS- 
RM-79-105.  Room  6B-025,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202)  586- 
9320. 
KM  rufrTNcn  iNFonaiATioN  contact: 

Carl  E.  Adams,  U.S.  Department  of 

Energy,  Office  of  Conservation  and 

Renewable  Energy.  Forrestal  Building, 

Mail  Station  CE-132, 1000 

Independence  Avenue,  SW., 

Washington.  DC  20585,  (202)  586-9138. 
U.S.  Department  of  Energy.  Office  of 

Conservation  and  Renewable  Energy. 

Hearings  and  Dockets,  CE-43.1. 

Forrestal  Building.  Room  6B-025, 1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585,  (202)  586-9320. 
Eugene  Margolis,  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel. 

Forrestal  Building,  Mail  Station  GC- 

12. 1000  Independence  Avenue,  SW.. 

Washington,  DC  20585,  (202)  586-9507. 
SUPPLfMKNTAIIY  MFOmiATION: 

L  Background 

Part  B  of  Tide  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA),  Pub.  L 
94-163,  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA),  Pub.  L  95-619,  die  National 
Appliance  Energy  Conservation  Act 
(NAECA)  of  1987.  (Pub.  L  100-12)  and 
the  National  Appliance  Energy 
Conservation  Amendments  of  1988  (Pub. 
L  100-357)  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles.' 
Thirteen  consumer  products  subject  to 
this  program  (often  referred  to  hereafter 
as  "covered  products')  include  water 
heaters,  the  subject  of  today's  proposed 
rulemaking. 

Under  the  Act.  the  program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  Federal  energy 
conservation  standards.  The 
Department  of  Energy  (DOE  or 
Department),  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology  (NIST),  (formerly  National 
Bureau  of  Standards),  is  required  to 


■  Pan  B  of  Title  UI  of  EPCA.  at  amended,  ia 
referred  lo  in  this  notice  a*  the  "Act."  Part  B  of  Tltfa 
lU  it  codiPied  al  42  iiS.C  S2»l  El  teq. 


amend  or  establish  new  test  procedures 
as  appropriate  for  each  of  the  covered 
products.  Section  323.  The  purpose  of 
the  test  procedures  is  to  provide  for  test 
results  that  reflect  the  energy  efficiency, 
energy  use,  or  estimated  annual 
operating  costs  of  each  of  the  covered 
products.  Section  323(b)(3).  A  test 
procedure  is  not  required  if  DOE 
determines  by  rule  that  one  cannot  be 
developed.  Section  323(d)(1).  One 
hundred  and  eighty  days  after  a  test 
procedure  for  a  product  is  adopted,  no 
manufacturer  may  represent  the  energy 
consumption  of,  or  the  cost  of  energy 
consumed  by  the  product  except  as 
reflected  in  tests  conducted  according  to 
die  DOE  procedure.  Section  323(c)(2). 
Test  procedures  appear  at  10  CFR  Part 
43a  Subpart  B. 

Section  323(e)  of  the  Act  requires  DOE 
to  determine  to  what  extent,  if  any,  a 
proposed  test  procedure  would  alter  the 
measured  energy  efficiency  or  measured 
energy  use  of  any  covered  product  as 
determined  under  the  existing  test 
procedure.  If  DOE  determines  that  an 
amended  test  procedure  would  alter  the 
proposed  standard,  DOE  is  required  to 
amend  the  standard  accordingly.  In 
determining  the  amended  standard, 
DOE  is  required  to  measure  the  energy 
efficiency  or  energy  use  of 
representative  samples  of  covered 
products  which  minimally  comply  with 
the  existing  standard.  The  average 
efiiciency  of  these  representative 
samples  tested  using  the  amended  test 
procedures  shall  constitute  the  amended 
standard. 

a.  Test  Procedures 

The  water  heater  test  procedure  was 
prescribed  by  notice  issued  September 
27. 1977.  (42  FR  54110.  October  4. 1977). 
These  original  procedures  coupled 
laboratory  tests  and  calculations  to 
obtain  estimates  of  energy  efficiency 
and  annual  energy  consumption  for 
storage  type  electric,  gas  and  oil  water 
heaters.  The  laboratory  tests  consisted 
of  a  "cold  start  recovery  efficiency  test." 
which  measured  the  ability  of  a  water 
heater  to  heat  cold  water,  and  a 
"standby  loss  test."  which  measured  the 
energy  loss  of  a  water  heater  when  not 
providing  heated  water.  Recovery 
efBciency  and  percent  standby  loss  are 
then  mathematically  combined  in  the 
calculations  to  obtain  an  energy  factor, 
DOE'S  overall  measure  of  water  heater 
efficiency.  Also,  the  original  procedureb 
included  calculations  for  determining 
the  annual  consumption  and  annual 
operating  costs.  DOE  amended  the 
water  heater  test  procedures  by  notice 
issued  August  30, 1979,  in  order  to 
prescribe  a  "measure  of  a  water  healer's 
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useful  capacity  called  first  hour  rating." 
where  useful  capacity  is  the  maximum 
hourly  demand  which  can  be  met  by  the 
water  heater.  (44  FR  52832.  September  7. 
1979). 

By  notice  published  in  the  Federal 
Re^er  on  February  8. 1964  (referred  to 
hereafter  as  the  "1984  proposal").  DOE 
proposed  to  amend  its  test  procedure  for 
water  heaters.  (49  FR  4870).  The  purpose 
of  the  1984  proposal  was  threefold:  First, 
to  extend  coverage  of  the  test  procedure 
to  heat  pump  water  heaters,  a  relatively 
new  water  heater  design  not  pre%'iously 
covered  by  the  test  procedure;  second, 
to  add  a  method  of  testing  to  determine 
the  first  hour  rating  of  water  heaters 
equipped  with  thermal  compensating  dip 
tubes:  and  third,  to  make  modifications 
to  the  test  procedures  that  would  yield 
more  accurate  determinations  of  energy 
efficiency  and  cost  of  operation  for  gas, 
oil  and  electric  storage  water  heaters. 

By  notice  published  March  16 1984, 
DOE,  on  request  of  the  water  heater 
industry,  extended  the  comment  period 
42  days  and  rescheduled  the  March  15. 
1964.  public  hearing  to  April  26, 1964.  (49 
FR  10071.) 

In  comments  received  in  1984  and 
throughout  1985  numerous  parties 
requested  that  DOE  withdraw  the  1964 
proposal  and  wait  until  a  more 
comprehensive  proposal  could  be 
developeti  Most  notably,  on  October  2- 
3, 1985,  DOE  and  NIST  hosted  a  foriua 
on  testing  and  rating  procedures  for 
consumer  products  which  was  attended 
by  manufacturers,  utilities.  States,  and 
public  interest  groups.  At  the  forum, 
there  was  unanimous  agreement  that 
DOE  should  withdraw  the  1964  proposal 
and  initiate  the  development  of  a  single 
test  procedure  method  which  would  be 
applicable  to  all  types  of  residential 
t3^  water  heaters,  including  the 
instantaneous  type  of  water  heaters. 

By  notice  published  March  13. 1987 
(referred  to  hereafter  as  the  "March  1987 
proposal").  DOE  proposed  a  single  test 
procedure  for  all  types  of  water  heaters, 
including  instantaneous  type  water 
heaters.  The  March  1987  proposal  also 
addressed  the  matter  of  four  test 
pi^cedure  waivers  where  four 
manufacturers  of  water  heaters  had 
received  allowance  to  test  certain  water 
heaters  under  modified  test  procedures. 
Since  publication  of  the  March  1987 
proposal,  a  fifth  manufacturer  has 
received  a  test  procedure  waiver.  The 
March  1987  proposal  would  extend 
these  modifications  to  all  manufacturers 
of  similar  designs  and  thereby  would 
terminate  the  five  individual  waivers. 
The  five  waivers  are:  A.O.  Smith 
Corporation  for  its  gas  water  heaters 
equipped  with  thermal  compensating  dip 
tubes  (47  FR  53942.  November  30. 1982). 


and  four  manufacturers  of  water  heaters 
with  lai^ge  thermal  mass  designs:  Bock 
Water  Heaters  Inc.  (50  FR  47106. 
November  14. 1985.  modified  51  FR 
21975.  June  17, 1986).  Ford  Products  Inc 
(50  FR  50678,  December  11. 1985. 
modified  51  FR  18859.  May  21, 1986). 
Lochinvar  Water  Heaters,  Inc.  (51  FR 
22986.  June  24, 1986).  and  Aero 
Environmental  Limited  (53  FR  9687, 
March  24. 1988). 

The  major  issues  covered  in  the 
March  1987  proposal  included: 

(1)  Extending  the  test  procedure  to 
cover  heat  pump  water  heaters  and 
instantaneous  type  water  heaters: 

(2)  Revising  the  method  of  test  for  all 
water  heaters  from  a  no  draw  test  to  24 
hour  simulated  use  test  which  includes  a 
six-hour  draw  test;  and 

(3)  Revising  the  first  hour  rating  test 
from  a  calculated  estimate  to  a  direct 
measure  for  determining  a  water 
heater's  ability  to  supply  hot  water. 

b.  Energy  Conservation  Standards 

The  National  Appliance  Eoergy 
Conservation  Act  of  1987  prescribed 
energy  cooservation  standards  for  11 
types  of  appliances  including  electric, 
gas.  and  oil-fired  water  heaters.  The 
efl^ective  date  for  water  heater 
standards  is  January  1. 1990. 

NAECA  also  added  a  definition  for 
water  heaters,  as  follows:  "Tlie  term 
'water  beater'  means  a  product  which 
utilizes  oil,  gas.  or  electricity  to  heat 
potable  water  for  use  outside  the  heater 
upon  demand,  including — 

(A)  Storage  type  units  which  heat  and 
store  water  at  a  thermostatically 
controlled  temperature,  including  gas 
storage  water  heaters  with  an  input  of 
75.000  Btu  per  hour  or  less,  oil  storage 
water  heaters  with  an  input  of  105.000 
Btu  per  hour  or  less,  and  electric  storage 
water  heaters  with  an  input  of  12 
kilowatts  or  less; 

(B)  Instantaneous  type  units  which 
heat  water  but  contain  no  more  than  one 
gaUon  of  water  per  4,000  Btu  per  hour  of 
input,  including  gas  instantaneous  water 
heaters  with  an  input  of  200.000  Btu  per 
hour  or  less,  oil  instantaneous  water 
heatRrs  with  an  input  of  210,000  Btu  per 
hour  or  less,  and  electric  instantaneous 
water  heaters  with  an  input  of  12 
kilowatts  or  less:  and 

(C)  Heat  pump  type  units,  with  a 
maximum  current  ratirig  of  24  amperes 
at  a  voltage  no  greater  than  250  volts, 
which  are  products  designed  to  transfer 
thermal  energy  from  one  temperature 
level  to  a  higher  temperature  level  for 
the  purpose  of  heating  water,  including 
all  ancillary  equipment  such  as  fans, 
storage  tanks,  pumps,  or  controls 
necessary  for  the  device  to  perform  its 
function." 


Section  323(e)  of  die  Act  requires  DOF 
to  determine  to  what  extent,  if  any.  a 
proposed  test  procedure  would  alter  the 
measured  efiiciency  or  measured  energy 
use  of  any  covered  product  as 
determined  under  the  existing  test 
procedure.  Today's  proposal  satisfies 
this  requirement  with  respect  to  the 
March  1987  proposal  Furthermore, 
section  323(e)  requires  DOE  to  test  a 
representative  sample  using  the 
proposed  test  procedure:  today's 
proposal  is  based  on  testing  a  sample  of 
units  in  accordance  with  the  March  1987 
proposal  which  has  been  revised  based 
upon  the  comments  received.  The 
revised  test  procedure  used  to  test  a 
sample  of  water  heaters  is  included  in 
Section  11,  Discussion,  below. 

Section  323(e)  of  the  Act  also  provides 
that  models  of  covered  products  in  use 
before  the  date  on  which  the  amended 
energy  conser\-ation  standard  becomes 
effective  (or  revisions  of  such  models 
that  come  into  use  after  such  date  and 
have  the  same  energy  efficiency  or 
energy  use  characteristics)  that  comply 
with  the  energy  conservation  standard 
applicable  to  such  covered  products  on 
the  day  before  such  date  shall  be 
deemed  to  comply  with  the  amended 
energy  conservation  standard. 

ILDi 


a.  Standards 

1.  Efficiency  Standards  Prescribed  by 
NAECA 

The  NAECA  standards,  which  are 
based  on  existing  test  procedures,  are  in 
terms  of  energy  factor.  These  are: 


Energy  iKior 
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The  second  term  in  these  equations. 
Le..  SXndV  and  JXn.32\.  accounts  for  the 
effect  of  tank  volume  on  energy  factor. 
This  relationship  of  energy  factor  to 
tank  volume  is  due  to  the  fact  that  with 
a  given  construction  (same  insulation, 
etc.),  the  energy  required  to  maintain 
stored  water  temperature  increases  with 
increased  storage  volume. 

The  coefficient  for  volume  used  in  this 
relationship.  i.e..  0X1019  for  gas  and  oil- 
fueled  water  heaters  and  0.00132  for 
electric  water  heaters,  is  the  slope  of  the 
line  whid.  relates  energy  factor  to  tank 
volume.  The  test  methods  in  today's 
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notice  are  not  considered  to  alter  the 
measure  of  efficiency  of  water  heaters 
from  the  existing  test  procedures. 
Therefore,  DOE  proposes  to  retain  the 
volume  relationships  in  the  NAECA 
standards. 

Since  the  data  base  of  test  units  used 
in  developing  these  proposed  water 
heater  standards  is  a  total  of  14  units, 
i.e.,  7  electric.  5  gas.  and  2  oil  water 
heaters.  DOE  requests  any  additional 
test  data  manufacturers  may  have  and 
any  information  manufacturers  may 
have  on  the  effects  of  tank  capacity  on 
energy  factor. 

2.  Effects  of  Proposed  Test  Procedures 
on  Energy  Factors 

In  accordance  with  the  requirements 
of  section  323(e)  of  the  Act.  the 
Department  has  reviewed  the  impact 
amended  test  procedures  will  have  on 
the  measure  of  water  heater  energy 
efficiency.  The  following  changes  to  the 
test  procedures  have  been  reviewed: 

•  Simulated  use  vs.  cold  start  test. 

•  Water  temperatiu^  rise. 

•  Stored  water  temperature  (thermostat 
setting). 

•  Room  temperature. 

•  Water  usage. 

•  Uninsulated  pipe  fittings. 

Some  of  the  above  changes  to  the  test 
procedures  increase  energy  factor  while 
other  changes  reduce  energy  factor.  The 
overall  effect  is  to  reduce  the  energy 
factor  for  electric  storage  water  heaters, 
while  the  energy  factor  for  gas  and  oil 
fueled  storage  water  heaters  is  not 
expected  to  be  affected  by  the  changes. 

The  test  procedure,  specified  in 
today's  notice — simulated  use  test- 
adjusts  upward  the  energy  factor  for 
high  mass  water  heaters  (such  as  oil 
fueled  water  heaters)  compared  to  the 
cold  start  recovery  test  Under  cold  start 
conditions  of  the  existing  test  procedure, 
some  of  the  energy  input  is  used  to  heat 
up  the  tank  (metal  and  insulation)  to  the 
operating  temperature  and  is  therefore 
not  available  for  heating  water.  The 
procedures  specified  in  today's  notice 
do  not  include  that  condition. 

Energy  factors  calculated  using  the 
test  procedures  in  today's  notice  would 
also  be  expected  to  increase  due  to  a 
reduced  assigned  temperature  difference 
between  stored  water  and  room 
temperature,  i.e..  reduced  from  90  T  in 
the  existing  procedures  to  67.5  *F.  With 
reduced  temperature,  lower  standby  loss 
results. 

However,  the  overall  effect  on  energy 
factor  due  to  reduced  stored  water 
temperature  would  be  neutral  due  to  the 
reduction  in  energy  output  The  reduced 
temperature  rise  of  heated  water,  i.e.. 
from  90  T  to  77  T,  results  in  less  energy 


output  per  day,  and  since  energy  factor 
drops  as  the  energy  output  drops,  this 
lower  temperature  rise  tends  to  reduce 
energy  factor  (approximately  two 
percent  for  an  electric  water  heater). 

Another  change  which  is  applicable  to 
all  water  heaters  is  the  use  of 
uninsulated  pipe  fittings  in  these  new 
procedures.  This  change  would  increase 
standby  loss  and  reduce  energy  factor. 
Electric  water  heaters  without  heat 
traps  would  be  particularly  affected 
since  all  their  energy  loss  is  due  to 
standby  loss. 

Since  no  specific  energy  factors  were 
prescribed  spearately  for  instantaneous 
water  heaters,  DOE  believes  the 
standards  prescribed  in  NAECA  for 
water  heaters  are  also  applicable  to 
instantaneous  type  water  heaters. 
However,  the  definitions  used  in  today's 
notice  for  instantaneous  type  water 
heaters  include  only  residential  types 
intended  to  supply  the  total  residential 
hot  water  requirements  and  exclude 
conunercial  types. 

The  only  known  residential  types  of 
instantaneous  water  heaters  are  gas 
fueled,  either  natural  gas  or  Liquified 
Petroleum  (propane)  gas.  The  energy 
factor  proposed  in  today's  notice  for  gas 
fueled  instantaneous  water  heaters  is 
based  on  an  assigned  nominal  storage 
volume  of  two  gallons  for  all 
instantaneous  water  heaters.  Therefore, 
the  second  term  in  the  NAECA 
equations  for  gas  water  heaters,  i.e., 
0.0019V,  is  not  relevant  for 
instantaneous  type  water  heaters  of  two 
gallons  or  less.  Since  the  maximum 
volume  of  the  instantaneous  water 
heater  has  been  defined  here  to  be  no 
more  than  two  gallons,  this  term  has 
httle  effect  on  the  energy  factor.  At  the 
extreme  with  two  gallons  of  storage,  the 
calculated  result  using  this  second  term 
would  be  0.616  which  the  test  procedure 
rounds  to  0.62. 

Electric  instantaneous  water  heaters 
are  considered  by  DOE  to  be  excluded 
from  the  program  because  they  are 
primarily  used  in  industrial  and 
commercial  applications  to  produce 
tempered,  rather  than  hot  water  and  are 
not  considered  to  be  residential. 

Oil  fueled  instantaneous  water 
heaters  are  not  included  in  the  proposed 
standards.  NAECA's  definition  of 
instantaneous  type  units  is  for  units  that 
contain  less  than  one  gallon  per  4,000 
Btu  per  hour  of  input  However,  an  oil 
fueled  storage  water  heater  of  between 
80,000  and  105.000  Btu  per  hour  input 
with  a  tank  capacity  of  20  to  28  gallons 
would  fall  into  this  definition  of 
instantaneous  water  heater.  This 
configuration  is  more  properly  covered 
as  a  storage  type  water  heater. 


Also,  there  are  no  specific  energy 
factors  for  heat  pump  water  heaters 
specified  in  NAECA.  Therefore,  heat 
pump  water  heaters  are  not  included  in 
these  proposed  standards.  Since  heat 
pump  water  heaters  have  an  energy 
factor  greater  than  1.0  and  energy 
factors  prescribed  in  NAECA  are  all  less 
than  l.a  the  NAECA  standard  is 
considered  to  apply  to  conventional 
electric  water  heaters  only.  When 
reviewing  the  standards  for  water 
heaters  in  1992,  DOE  will  consider  if 
standards  for  heat  pump  water  heaters 
should  be  proposed. 

3.  Test  Results 

Water  heaters  were  selected  for  test 
in  order  to  determine  to  what  extent  if 
any,  the  test  procedures  in  today's 
notice  would  alter  the  measured 
efficiency  of  water  heaters.  The 
approach  used  to  accomplish  this  was 
as  follows: 

Models  of  the  most  common  water 
heater  sizes  in  terms  of  storage  capacity 
for  gas,  oil,  and  electric  water  heaters 
were  selected.  Electric  water  heaters 
with  a  capacity  range  of  30  to  82  gallons, 
and  gas  water  heaters  from  30  to  50 
gallons  are  estimated  to  represent 
approximately  95  percent  of  all  electric 
and  gas  water  heaters  sold.  Units 
selected  for  test  fall  ^thin  this  range. 
Oil  fueled  water  heater  selection  is 
limited  in  terms  of  storage  capacity. 
DOE  believes  the  most  common  size  oil 
fueled  water  heater  has  a  32  gallon 
storage  capacity;  therefore,  this  size  was 
chosen  for  these  tests. 

The  NAECA  prescribed  minimum 
conservation  standards  for  selected 
storage  capacities  was  calculated.  For 
example,  for  40  gallon  electric  water 
heaters  the  NAECA  standard  would 
require  an  energy  factor  of  0.90,  i.e., 
EF=  0.95- .00132V;  substituting  V= 40, 
EF=90.  Candidate  water  heaters  were 
identified  by  manufacturer  and  model 
number  using  the  listings  from  the 
January  1987  Consumers  Directory  of 
Certified  Water  Heater  Efficiency 
Ratings,  which  are  certified  and 
published  by  the  Gas  Appliance 
Manufacturers  Association  (GAMA). 
Test  units  selected  for  purchase  were 
those  listed  in  this  directory  whose 
rated  energy  factor  minimally  complied 
with  the  standard. 

Five  gas,  six  electric  and  two  oil  water 
heaters  were  purchased  for  testing.  The 
gas  and  electric  water  heaters  were 
tested  at  the  National  Institute  of 
Standards  and  Technology  (NIST),  and 
the  oil  fueled  water  heaters  were  tested 
at  the  Electrical  Testing  Laboratory 
(ETL)  in  Cortland,  New  York.  The  oil 
fueled  water  heaters  were  not  tested  at 
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NIST,  because  NIST  did  not  have  the 
facilities  to  test  these  units.  ETL  was 
selected  by  NIST  to  test  the  oil  fueled 
water  heaters  because  of  its  experience 
testing  these  units  for  the  GAMA  water 
heater  certification  program. 

Tables  1,  2  and  3  show  results 
oblair?d  for  electric,  gas  and  oil  fueled 
storage-type  water  heaters,  and  the 
make  and  model  number  of  the  test 
units.  The  column  labeled  "Current 
Procedure"  is  the  test  procedure  upon 
which  NAECA  standards  were  based. 

Table  1  for  electric  water  heaters 
shows  that  test  procedures  used  in 
today's  notice  result  in  enei^gy  factors 
which  are  consistently  lower  than  that 


obtained  with  the  current  test 
procedure.  The  average  difference  is 
.023.  Therefore,  the  first  term  of  the 
proposed  energy  factor  equation  used  in 
today's  notice  has  been  adjusted 
downward  by  .02  in  order  to  account  for 
this  difference.  No  effect  of  tank 
capacity  is  discernible  in  the  limited 
amount  of  test  data  shown  here. 
Comments  in  the  lonn  of  measured  test 
data  including  energy  factor  for  various 
tank  capacities  is  requested. 

Table  2  for  gas  water  heaters  shows 
there  is  essentially  little  or  no  difference 
on  average  between  the  current  test 
procedure  and  the  procedure  used  in 
today's  notice.  Therefore,  DOE  is  not 


proposing  amendments  to  the  energy 
factor  for  gas  water  heaters  as 
prescribed  in  NAECA. 

Table  3  for  oil  water  heaters  also 
shows  essentially  the  same  results  for 
the  test  procedure  used  in  todays  notice 
versus  the  current  test  procedure. 
Although  the  simulated  use  test  granted 
by  waivers  used  three  draw  cycles 
versus  six  draw  cycles  in  the  proL^dures 
used  in  today's  notice,  the  results  show 
no  difference  when  rounded  to  the 
second  decimal  place  as  shown  in  Table 
3.  DOE  is  proposing  not  to  amend  the 
NAECA  standafYJ  for  oil  fueled  water 
heaters. 


Table  l.— Test  Results— Energy  Factors  for  Electric  Water  Heaters 


Tank  caf>aciiy  gaSons 

Energy  Factor' 

Tesl  unit ' 

«- 

MesHral 

Tetl 

today's  notce 

Curamiatl 

GAMA 
raing* 

A-1 

ao 

82 
40 

40 

274 
49.0 
77.3 

0.84 

as 

.77 

0.66 

M 
M 
» 

as 

091 

aa 
a4 
ao 
ao 
ao 

A-2 „ 

A-3 :. „ 

A-4 

A-5      .„.   .    __        ..                  _ 

366                        ** 

A-6 _ .„ _ 

35a 

.82 

'  Tejl  wnilt  by  Mike  wnt  Model  *»Bfe  as  taHoara: 


Tastenil 


Modal  fSo. 


A-1  ..„.. 

A-2 

A-3 

A-4_... 

A-5 

A-6 


Sttte  bidustnes  Mc- 

Sears  Roeiiuck  &  Company. 

Stale  Industries  Inc 


Sears  Roebuck  &  Company ._ 

J  AO.  SnMti  Walei  Pioducis  Company .. 
Rheam  Manutacturing  Oomparfy 


_L 


CensMa  PV30  1LS1 

Survivor  Kerwmc  625-320520 

CanaUa  PX821RT1. 

Eoonoooar  (5)  1S3J13470 

ELJF-40-912 

Rheem^ass  Simlard  6TVR40D 


''  The  diWerence  toetieian  ihe  ""GAMA  Oiwctory  Rating"  and  Itw  NIST  teal  resutts  (cuneni  teal  procedural  ran  ba  aaribMHd  to 
manufactunng  tolerance  and  prodwct  variability.  For  example,  one  unit  was  found  to  have  a  considerable  amount  ol  voMls  n  *%  toaraedHH  awulaboa  Snoe  iosae*  loc 
Oectnc  water  Iteaters  are  controlled  tiy  the  quantity  and  quaUy  ol  inaulBlion.  woidt  rasuR  in  incraaaad  standby  tosses,  thereby,  reducing  tte  unit  s  energy  factor  Wh«e 
the  units  al  maaaured  tower  in  energy  factor  under  tt>e  current  test  procedure  ttian  the  GAMA  Orectery  Rating.  CX3E  does  no*  beheve  that  Sae  lesil  tor  unlis  tha» 
mmtmally  comply  wiiti  the  standard,  based  on  tesL  wM  dtffer  from  those  DOE  found  DOE  believes  that  ttw  deferences  in  test  methods  «mI  raaiA  •«  a  two  pom  t02) 
difference  (on  average)  for  etectrtc  shxage  water  healers. 

'  Current  test  proceduw  tor  elactnc  and  gas  water  heaters  s  the  teal  procedure  in  10  CFR  Pad  430  Subpart  8.  Appendix  E  The  GAMA  Orectonr  Ra«ng  «  atao 
t>ased  on  this  lest  procedure 

Table  2.— Test  Results— Energy  Factors  FOR  Gas  Water  Heaters 


Test  unit' 

Teal 
procedtfem 
today  snotce 

Eiwgr  Factor 

Rated 

Measured 

Curremtest             GAMA 

B-1 _ 

40 
M 
30 
90 
40 

385 
26.3 
28a 
47.9 
38.0 

055 
.56 

57 

ail 

59 

1 
056                     0.S6 

B-2 

S6 

as 

54 

57 

B-3 

57 

B-4 

54 

e-5  .._    .    

■ 

56 

'  Teal  units  by  make  and  model  weia  as  toltows: 
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Manufacturer 


Model  No. 


B-1  ... 
S-2.... 
B-3.._ 
&-4.... 

B-6-- 


Rtieem  ManulaclurinQ  Co. — 

A.O.  Smrth 

Mor-Flo 

Sears  Roebuck  A  Coni(M<*y 

A.O.  SiTilh 


Rheem  Energy  Miser  21V40-7 
Energy  Saver  FSG30-202 
Energy  Saver  Ptus  GVFe333T 
Kenmore       Power       Mwer       5 

1S3  334520. 
Energy  Saver  PGX40-202. 


Table  3.— Test  Results— Energy  Factors  for  Oil  Water  Heaters 


Tank  capactty  gaNona 

Energy  factor 

Ta«ur«< 

Rated 

Measurwl 

Test 
proceduein 
today's  notica 

Current  last 
procedure' 

GAMA 
directory  rating 

r_i                                                       

32 

2ft5 

29.4 

0.S2 

0.S2 
.49 

0.53 

C-»      

.51 

*  TMt  unMi  by  nwlM  tnd  tncxM  ww  m  lo<tow»: 


TMtunil 


Manulacturar 


Modol  No. 


c-t.. 

C-2.. 


Ford  Products  Corp — 

LocNnMf  Water  Haalar  Corp.. 


320  CF. 
BRE032. 


'CurerM  test  procedura  lor  oi  lualad  inatar 
heaters  (51  FR  16659).  Tlw  QAMA  Oractory  Rating 


is  a  ttwee  draw  wraiated  use  text  granlod  in  lest  procedure  waivers  to  all  manuiacturers  of  oil  fueled  water 
atao  baaed  or>  these  leat  procedure  < 


b.  Test  Procedures 

DOE  is  setting  forth  herein  the 
amended  test  procedure  which 
incorporates  change*  made  to  the  March 
1987  proposal  and  which  was  used  to 
determine  the  proposed  standards  in 
today's  notice. 

These  amended  water  beater  test 
procedtires  will  be  made  final  at  the 
same  time  the  standard  levels  are  made 
final  for  water  heaters.  These  amended 
test  procedures  are  not  proposed  here 
for  comment  except  in  regaird  to  the 
manufacturers'  ability  to  replicate  the 
DOE  methodology  in  complying  with  the 
new  efficiency  standards. 

1.  Discussion  of  Comments 

Definition  of  Instantaneous  Water 
Heaters.  Two  manufacturers  of 
instantaneous  water  heaters,  Robert 
Bosch  Corporation  (Bosch)  and 
International  Technology  Sales 
Corporation  (ITS),  conmiented  that  the 
March  1967  proposal  is  confusing  in  that 
less  than  20  gallon  tank  capacity  wottld 
be  included  in  the  proposed  definition  of 
instantaneous  water  heaters.  (Bosch. 
No.  69.  at  3.  and  ITS.  No.  65.  at  2).* 


*  Conunenli  on  the  rulemaking  w«r«  given  docket 
numbers.  For  comments  submitted  in  writing, 
dtalioru  provide  the  name  of  the  organizatioiu  Arm 
or  person  who  made  the  comment,  the  docket 
number  assigned  to  the  comment,  and  the  page  on 
whidl  the  comment  is  found  in  the  commenter's 
sutMnitlal.  For  comments  made  in  oral  presentations 


These  commenters  suggested  a 
definition  of  Instantaneous  water 
heaters  that  is  based  on  demand  and  the 
heating  operation  is  activated  by  a  flow 
of  water.  ITS  commented  that  three 
National  Codes  classify  an 
instantaneous  water  heater  as  having 
one  gallon  of  storage  or  less.  ITS  also 
commented  that  electric  instantaneous 
water  heaters  differ  from  gas  water 
heaters  of  the  same  type  due  to  the  fact 
that  the  "electrics"  are  primarily  used  to 
produce  tempered  water,  rather  than  hot 
water,  for  industrial  and  commercial 
applications  and  should  not  be  included 
within  the  scope  of  this  proposed  rule. 
ITS  also  commented  that  small  point  of 
uae  electric  storage  systems  along  with 
small  single  task  gas  instantaneous 
water  heaters  should  be  exempt  from 
DOE  regulations.  ITS  commented  that  99 
percent  of  its  mini-storage  type  water 
heaters  (1.33  gallon)  are  used  in  wet 
bars  and  in  offices,  while  99  percent  of 
the  electric  instantaneous  are  used  in 
industrial/commercial  applications. 

The  definition  of  gas  fueled 
instantaneous  water  heaters  in  the  test 
procedures  included  in  today's  notice 
includes  only  water  heaters  intended  to 
supply  the  residential  hot  water 
requirements  and  excludes  small  special 
purpose  commercial  type  water  heaters. 


at  public  bearings  citationa  provide  the  name  of  the 
organization,  the  date  of  the  public  hearing,  and  the 
page  number  of  the  official  transcript  of  the  public 
hearing  where  the  comment  is  found. 


With  these  exclusions,  the  typical  water 
usage  rate  proposed  for  storage  type 
household  water  heaters  «vill  also  be 
applicable  to  instantaneous  gas  type 
household  water  heaters. 

Hot  Water  Usage.  The  hot  water 
usage  proposed  in  the  March  1987 
proposal  included  four  assigned  hot 
water  usage  rates.  The  majority  of  water 
heaters  would  have  been  assigned  60 
gallons  per  day  under  that  proposed 
procedure. 

Thermar  Corporation  (Thermar) 
stated  that  60  gallons  per  day  should  be 
the  only  usage  against  which  all 
residential  heaters  be  measured. 
(Thermar.  No.  50.  at  3). 

The  Natural  Resources  Defense 
Council  (NRDC)  commented  that  60 
gallons  per  day  is  excessive  for  an 
average  family  size  and  suggested  that 
30  to  40  gallons  per  day  is  more 
appropriate.  (NRDC,  No.  51.  at  2-5).  In 
addition.  NRDC  suggests  an  alternative 
table  of  daily  hot  water  use.  The  NRDC 
proposal  would  place  almost  ail 
residential  water  heaters  into  either  30 
or  45  gallon  per  day  usage  categories, 
and  the  oil-fired  water  heaters  would  all 
be  assigned  45  gallons  per  day  instead 
of  60  gallons  per  day  as  proposed. 

Bock  and  GAMA  commented  that  the 
assigned  value  for  annual  usage  for  oil 
fueled  water  heaters  should  be  the  first 
hour  rating.  (Bock.  No.  28.  at  1.  and 
GAMA,  No.  59,  at  18). 


Ir^V^^^ 
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The  purpose  of  the  first  hour  rating 
was  introduced  primarily  to  select  a 
water  heater  that  would  satisfy 
consumer  needs,  and  secondly  as  a  way 
for  comparing  water  heaters  having 
similar  capacity  in  terms  of  their  ability 
to  deliver  hot  water.  The  selection 
process  of  determining  a  water  heater 
size  that  would  be  needed  to  supply  the 
peak  amount  of  hot  water  needed  in  one 
hour  involves  adding  up  all  the  hot 
water  uses  expected  in  one  hour,  or 
highest  expected  use.  and  to  purchase 
water  heater  having  a  first  hour  rating 
equal  to  or  close  to  this  estimated 
maximum  demand.  DOE  does  not 
consider  the  total  amount  of  hot  water 
that  would  be  used  in  a  day  to  be 
equivalent  to  this  maximum  one  hour 
demand  period,  i.e..  first  hour  rating,  as 
proposing  by  Bock  and  GAMA. 

The  March  1987  proposal  included 
broad  groupings  of  first  hour  ratings  (in 
20  gallon  increments)  for  an  assigned 
value  of  daily  hot  water  usage.  The 
proposal  grouped  most  of  the  typical 
residential  water  heaters  within  the  60 
gallon  per  day  usage  group.  If  the 
GAMA  and  Bock  recommendations 
were  to  be  adopted,  i.e..  one  gallon 
increments,  every  water  heater  with  a 
different  first  hour  rating  would  be  rated 
on  a  different  hot  water  usage  basis  and 
labeled  annual  cost  for  water  heaters 
would  differ  due  to  different  water 
usage  rates.  To  assign  the  total  amoimt 
of  hot  water  that  would  be  used  in  a  day 
to  be  equal  to  the  maximum  one  hour 
demand  period,  i.e..  first  hour  rating,  has 
no  basis.  No  field  test  data  has  been 
supplied  by  commenters  to  substantiate 
their  proposal.  Any  relationship 
between  peak  hourly  use  and  average 
daily  use  is  unknown. 

DOE  considers  that  Bock  and 
GAMA's  proposed  assigned  values  of 
daily  hot  water  use  based  on  the  water 
heaters  first  hour  rating  is  also 
inappropriate  for  these  additional 
reasons: 

(i)  The  instantaneous  water  heater  is 
capable  of  supplying  typically  two 
gallons  per  minute  of  hot  water  or  120 
gallons  per  hour.  It  would  be  misleading 
to  assign  this  number  of  gallons  per  day 
to  a  typical  instantaneous  water  heater 
since  daily  water  usage  cannot  be 
directly  related  to  a  water  heater's 
ability  to  supply  short  term  hot  water. 

(ii)  Large  electric  storage  tank  water 
heaters  may  be  used  as  offpeak  power 
controlled  type,  and  would  typically  be 
an  80  gallon  tank  with  a  100  gallon  first 
hour  rating.  These  water  heaters  would 
not  typically  use  100  gallons  per  day. 
and  their  first  hour  rating  would  be 
misleading  as  a  measure  of  daily  usage 
since  a  water  heater  capacity  is  sized  to 


meet  peak  needs  and  not  according  to 
daily  usage. 

The  national  average  use  of  hot  water 
in  1975  was  determined  to  be  450  gallons 
per  week  as  a  result  of  metered  field  test 
data  and  is  the  basis  of  the  current  test 
procedure  assignment  of  64.3  gallons  per 
day  for  a  typical  family  of  four.  A  more 
recent  reanalysis  by  NIST  of  the  daily 
hot  water  use  has  confirmed  this  amoimt 
(NBSIR  853220  "A  Review  of  Energy  Use 
Factors  for  Selected  Household 
Appliances"),  and  recommended  60 
gallons  per  day  as  a  national  average 
daily  usage  rate.  Furthermore,  a  NIST/ 
DOE  Appliance  Forum  held  at  NIST  in 
1985  concluded  that  various  utility 
studies  tend  to  confirm  a  figure  in  the 
range  of  the  presently  set  value  of  64 
gallons  per  day.  The  forum  also 
concluded  that  any  minor  adjustment, 
i.e.,  60  gallons  per  day,  woulil  have  little 
merit.  Therefore.  DOE  has  concluded 
that  one  typical  average  value  of  hot 
water  use,  the  currently  assigned  value 
of  64.3  gallons  per  day.  remains 
appropriate  for  labeling  the  average 
annual  cost  for  all  household  water 
heaters.  Also,  the  calculation  of  energy 
factor  is  based  on  this  assigned  average 
usage  value  of  64.3  gallons  per  day. 

First  Hour  Rating.  Maus  Technologies 
(Maus)  commented  that  there  has  been  a 
strong  emphasis  in  the  water  heater 
industry  on  designing  electric  water 
heaters  by  maximizing  the  capabilities 
of  available  heat  as  hot  water  dehvered. 
(Maus.  No.  00,  at  2.)  DOE  understands 
this  comment  to  mean  that  for  a  given 
amount  of  energy  input  more  hot  water 
would  be  available  for  use.  Maus 
contends  that  the  increased  capability  of 
the  double  element  water  heater  does 
not  show  up  in  a  comparison  with  a 
single  element  electric  water  heater 
under  the  proposed  procedure.  By 
assigning  all  electric  water  heaters  with 
their  rated  recovery  rate,  the  March  1987 
proposal  assumed  all  input  energy  to  be 
available  as  hot  water  during  the 
balance  of  the  hour  after  the  initial  draw 
was  completed.  Maus  contends  that 
only  a  portion  of  the  power  input  to  the 
tank  during  the  heating  of  water  will  be 
available  as  usable  hot  water  during  the 
one  hour  test  period  unless  the  water 
heater  is  of  a  special  design.  Maus 
commented  that  Mor  Flow  Industries,  a 
manufacturer  of  water  heaters,  is  about 
to  introduce  a  special  design  of  storage 
type  water  heater  which  will  actually 
deliver  the  performance  that  would  be 
attributed  by  the  proposed  first  hour 
rating  test  to  all  water  heaters.  Maus 
contends  that  its  improved  water  heater 
design  will  not  be  properly  recognized 
since  the  March  1987  proposed 
procedure  would  allow  a  conventional 


water  heater  to  be  biased  t^'ith  a  high 
rating.  Maus  recommends  modificaiton 
of  the  test  procedure  to  maintain  power 
to  the  heater  throughout  the  test  period. 
Furthermore.  Maus  recommends  that 
instead  of  calculating  the  amoimt  of 
additional  hot  water  produced,  water 
heaters  be  tested  to  measure  the  amount 
of  hot  water  delivered.  Maus  also 
contends  its  recommendations  will 
allow  consumers  to  properly  "size"  in 
selecting  a  smaller  water  heater  tank 
volume,  which  because  of  the  special 
design  would  make  available  as  much 
hot  water  as  a  larger  tank.  This  would 
allow  for  an  energy  savings  due  to  the 
inherently  lower  standby  energy  with  a 
smaller  tank. 

The  March  1987  proposal  terminated 
the  draw  when  the  outlet  water 
temperature  drops  20  'F  below  the  initial 
temperature.  Thermorise  Company 
(Thermorise),  a  developer  of  a  new 
electric  water  heater  design,  commented 
that  the  first  hour  rating  test  should  be 
terminated  when  the  outlet  temperature 
reaches  105 'F  independent  of  the 
starting  temperature.  (Thermorise.  No. 
55.  at  1  and  2).  Thermorise  proposes  thai 
the  heating  element  or  the  burner  be 
energized  during  the  first  hour  test  since 
this  will  be  the  case  under  operating 
conditions  in  the  field.  Thermorise  also 
proposed  a  specific  adjustment  to  the 
flow  rate  and  draw  schedule  for  electric 
water  heaters.  Thermorise  contends  that 
the  gas  and  oil-fired  water  heaters  are 
practically  immune  to  flow  rate  while 
the  electrics  are  affected  due  to  their 
lower  recovery  rate,  with  power  input 
limitation,  due  to  house  wiring  at  about 
5000  watts.  The  draw  schedule 
Thermorise  proposes  varies  from  1.5 
gallons  per  minute  (gpm)  for  the  smallest 
electric  water  heaters  (20  gallons)  to  3 
gpm  with  larger  tanks  (about  80  gallons). 
GAMA  suggested  an  alternative  draw 
test  that  would  be  an  hour  long  which 
would  determine  the  amount  of  hot 
water  provided  in  that  period.  (GAMA. 
No.  59.  at  7). 

NIST  concurs  t^ith  GAMA. 
Thermorise  and  Maus  in  their 
recommendations  that  a  full  one  hour 
draw  test  be  performed.  In  response  to 
these  comments,  NIST  recommended  a 
revised  test  procedure  for  first  hour 
rating.  That  revised  procedure,  included 
in  today's  notice,  consists  of  allowing 
the  power  to  the  water  heater  to  remain 
on  during  the  complete  test  and  applying 
additional  draws  following  the  initial 
draw  whenever  the  thermostat  cuts  out 
during  the  one  hour  test  At  the  end  of 
one  hour,  any  water  remaining  in  the 
tank  which  is  above  a  threshold  floor 
temperature  is  drawn  from  the  tank  and 
credited  for  the  first  hour  rating.  The 
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floor  temperature  for  tenniaating  tbe 
draw  is  assi^ed  a  value  for  testing 
purposes  of  25  degrees  below  the 
maximum  temperature  of  water  drawn. 
An  adjustment  of  tbe  Dumber  of  galloaa 
of  the  water  drawn  to  aocovnt  for  the 
average  temperature  of  water  draws  ia 
calculated  in  order  to  express  the  raaults 
as  an  equivalent  volume  at  the 
maxinMim  temperature  (nomiaally  135 
F). 

Tbermohse  stated  that  a  uniform 
draw  rate  of  5  gallons  per  minute  for  all 
water  heaters  does  not  seem 
appropriate  and  the  rate  should  be  2.5 
gallons  per  minute  for  heaters  rated  50 
galloiu  or  less.  NIST  recoouneoded  that 
test  procedures  be  kept  as  similar  «a 
possible  for  all  water  heaters.  Tbe 
separate  draw  schedule  proposed  by 
Thermorise  has  not  been  accepted.  DOE 
has  concluded  that  a  draw  rate  of  three 
gallons  per  minute  is  appropriate,  and 
the  draw  rate  is  being  revised  to  three 
i^ailons  per  minute  for  storage  type 
water  heaters. 

Thermorise  recommended  a 
calcuiatioQ  procedure  to  adjust  the 
amount  of  water  drawn  to  an  equivalent 
number  of  gallons  at  a  temperature  of 
135  T.  (Thermorise.  No.  26.  at  1-7,  No. 
7a  at  1-3.  and  No.  73.  at  1-4).  Tbe 
adjustment  factor  proposed  by 
Thermoriae  is  (Tom-(To-Td)/Td).  where 
lo  is  the  maximum  temperature  of  the 
drawn  water  and  Tom  is  the  mean 
temperatiu^  of  the  drawn  water,  aad  Td 
is  the  temperature  drop  from  the 
maximum  to  the  floor  temperature. 
Thermorise  proposed  that  no  credit 
would  be  given  for  the  water  drawn 
until  it  is  heated  above  the  floor 
temperature  (nominally  110  °F  or  25  'F 
below  the  maximum  135  '¥).  Tbe  March 
1967  proposal  for  correcting  tbe  water 
volume  used  the  inlet  temperature  of 
50  T  as  the  reference  point  for 
correction,  for  a  drop  of  77  T.  In  other 
words,  credit  was  given  for  heating  the 
water  from  S8  T.  Thermorise 
subsequently  withdrew  its 
recommended  25  *F  drop,  in  favor  of  the 
77  'F  drop.  (Thermorise.  No.  73,  at  1). 

NIST  has  determined  that  the  form  of 
*he  proposed  adjustment  equation 
recommended  by  Thermorise  offers  ao 
improvement  over  tbe  March  1967 
proposal.  Because  the  allowed  varietioo 
of  thermostat  setting  for  maximum 
temperature  is  135*  ±  5*.  there  could  be 
a  slight  variation  in  Hrst  hour  ratings 
due  to  the  differences  in  thermostat 
setting  from  one  unit  lo  the  next  The 
Thermorise  proposed  adjustment  factor 
eliminates  such  differences  since  the 
correction  factor  results  in  exacdy  the 
same  value  irrespective  of  fluctuations 
in  the  thermostat  setting.  Thia  is  doe  lo 


the  Hse  of  an  assigned  temperature  drop 

in  both  the  numerator  and  denominator 
of  the  equation.  The  temperature  drop  is 
being  assigned  in  these  procedure*  as 
77  T  (maximum  of  135  °F  less  the  inlet 
of  56  *F  equals  77  '¥\.  The  adjustment 
factor  prescribed  here  is  (Tom-(To-77)/ 
77). 

Several  manufacturers  and 
representatives  of  instantaneous  water 
heater  manufactures  commented 
concerning  the  proposed  normalizing  of 
Hrst  hour  rating  using  a  five  gallons  per 
minute  adjustment  factor  in  the 
calculation.  The  March  1967  proposal 
included  adjustment  of  die  first  hour 
rating  by  a  factor  proportional  to  vrhat 
would  be  supplied  if  the  tested  draw 
were  the  same  as  used  for  storage  type 
water  heaters  (five  gallons  per  minnte). 
That  adjustment  would  reduce  the  first 
hour  rating  by  SO  percent  for  the  typical 
instantaneous  water  heaters. 

The  Controlled  Energy  Corporation 
(CE).  The  Carson  Agency  (CA), 
Thermar.  ITS.  GAMA  and  Bosch  state 
that  the  5  gallons  per  minute  flow  rate 
specified  is  excessive  and  should  be 
reduced  to  3  gallons  per  minute.  (ITS, 
No.  65.  at  1-2.  CA.  No.  56.  at  1:  CE,  No. 
62,  at  1:  Thermar.  No.  5,  at  3  and  Bosch 
No.  69.  at  5  and  6).  The  commenters 
believe  that  the  first  hour  recovery 
factor  should  be  equal  to  the  number  of 
gallons  of  water  delivered  in  an  hour 
with  temperature  raised  77  T  without 
adjustment  to  a  5  gpm  rate  as  proposed 
by  IX)E.  CE  states  that  the  First  hour 
recovery  should  be  based  on  the  amount 
of  hot  water  provided  at  a  given 
temperature.  Bosch  and  ITs  also  noted 
that  64.3  gallons  per  day.  the  assumed 
daily  usage  of  hot  water  in  the  current 
lest  procedure,  is  in  contradiction  with 
the  adjustment  factor  used  in  the  March 
1987  proposal.  Bosch  also  states  that  its 
customers  are  satisHed  with  a  lower 
flow  rate  and  will  accept  reduced  flow 
for  larger  periods.  Bosch  also  states  its 
customers  tend  to  be  ctistofners  who 
have  large  hot  water  demands,  such  as 
large  families  who  might  require  4.  5,  or 
6  consecutive  showers  in  the  morning  or 
evening. 

DOE  agrees  that  the  first  hour  rating 
as  a  measure  of  utility  may  be  better 
based  upon  a  method  and  procedures 
which  are  consistent  with  usage  of  the 
product  DOE  agrees  with  commenters 
that  the  fust  hour  rating  be  the  amount 
of  hot  water  the  water  heater  is  able  to 
deliver  in  one  hour  of  oootiauous  draw 
at  a  77  *F  temperature  rise.  Test 
procedures  that  are  ioduded  in  today's 
notice  are  based  on  the  measured 
amount  of  draWn  hot  water  provided, 
without  adjustment  for  flow  rate. 


Draw  Schedule.  Thermorise 
comments  that  the  six  draw  schedule  be 
revised  to  two  draws  for  electric  water 
heaters,  one  to  represent  the  total 
morning  use  and  one  to  represent  the 
total  evening  use.  (Thermorise.  No.  55.  at 
2).  Thermorise  comments  this  would 
reduce  testing  time,  and  although  it  may 
not  be  representative  of  (he  actual  use. 
would  be  warranted  given  the  fact  that 
heat  transfer  in  an  electric  water  heater 
is  about  100  percent  and  recovery 
efficiency  (i^ich  is  being  determined  by 
draw  schedule  test)  would  not  be  any 
more  accurate  with  a  more  detailed 
draw  sc^iedule.  Thermar  proposed  that 
draw  be  terminated  when  the  outlet 
water  temperature  reaches  105  *F. 
Thermar  commented  that  the  draw 
schedule  for  average  residential  use  is 
not  6  equal  10-gallon  draws,  but  is  one 
major  draw  consuming  perhaps  66 
perooit  of  the  proposed  60  gallons  and 
as  many  as  5  smaller  draws  consuming 
the  balance.  (Thermar.  No.  SO.  at  3). 

The  draw  schedules  proposed  by 
Thermar  and  Thermorise  would  result  in 
a  reduced  storage  tank  temperature 
after  the  initial  large  draw. 
Consequently,  the  tank  being  practically 
filled  with  cold  water  would  have  a 
considerably  lower  standby  loss. 

This  initial  large  draw  would  resxiit  in 
a  reduced  standby  energy  use 
inconsistent  with  typical  use  in  the 
home,  and  is  estimated  (by  calculation 
using  an  assigned  typical  water  heater 
design  for  standby  loss)  to  result  in 
increase  of  the  energy  factor  by 
approximately  2  percent  Thermar's 
contention  that  two-thirds  of  all  water 
drawn  is  drawn  during  one  major  draw 
is  not  consistent  with  field  test  data 
published  by  NIST.  and  the  American 
Society  of  Heating  Refrigerating  and  Air 
Conditioning  Kigineers  (ASHRAE)  in 
conjunction  with  field  testing  by  Ontario 
Hydro.  The  ASHRAE-Ontario  Hydro 
Report  shows,  at  the  95  percent 
confidence  level,  that  the  maximum 
hourly  use  was  approximaleiy  12 
gallons,  or  20  percent  of  the  daily  hot 
water  use.  in  results  reported  for 
"selected  high  morning  users."  the 
maximum  use  over  one  hour  was  25 
percent  of  the  total  daily  use. 

DOE  rejects  the  suggestion  that  the 
draw  schedule  be  reduced,  based  on  a 
review  of  the  comments.  The  six  equal 
draws  are  being  retained  for  all  water 
heaters. 

Simulated  Use  Test.  In  the  March  1987 
proposal,  recovery  efficiency  was 
included  for  two  purposes:  (1)  To  adjust 
the  daily  water  heater  energy  consumed 
in  order  lo  account  for  differences  in  the 
water  temperature,  i.e..  energy  content 
of  a  storage  tank  al  the  end  of  test  as 


WW^ 


Federal  Regbter  /  Vol  54.  No.  10  /  Tuesday.  Jaunary  17.  1989  /  Proposed  Rules 1897 


compared  with  the  starting  condition: 
and  (2)  to  calculate  the  first  hour  rating. 
The  proposed  method  of  test  for 
recovery  efficiency  was  the  ratio  of 
output  energy  to  input  energy  over  a  six 
hour  test,  which  included  six 
intermittent  draws  spaced  one  hour 
apart. 

GAMA  commented  that  all  six  of  the 
draws  should  be  conducted  wiUi  each 
successive  draw  beginning  as  soon  as 
thermal  equilibrium  has  been  attained 
as  a  result  of  recovery  from  the  previous 
draw.  (GAMA.  No.  59.  at  6).  GAMA 
contends  that  the  computation  of 
recovery  efficiency  from  the  proposed 
test  procedure  is  not  consistent  with  the 
current  recovery  efficiency  since  the 
energy  measured  during  the  first  six 
hours  of  the  test  includes  several 
minutes  of  standby  energy  lost  between 
each  draw.  For  water  heaters  with 
significant  standby  losses  and  low 
recovery  efficiencies,  use  of  the  current 
procedure  will  result  in  a  significant 
error,  according  to  GAMA. 

-Comments  also  were  received 
suggesting  that  recovery  efficiency  be 
retained  in  its  current  form.  The 
California  Energy  Commission  (CEC) 
requests  that  recovery  efficiency  and 
standby  loss  be  maintained  as  clear 
components  of  the  test  method  since 
these  values  are  both  used  in  a  proposed 
ASHRAE  Standard  test  method  (SPC- 
124P)  for  combined  space/water  heating 
appliances  and  CEC  documents.  (CEC 
No.  57.  at  1). 

Book  commented  that  separate 
thermal  efficiencies  and  standby  loss 
calculations  be  retained,  since  they  may 
be  useful  in  predicting  performance  of  a 
water  heater  in  appUcations  different 
from  the  test  conditions  used  in  the 
March  1987  proposal  and  in  today's 
notice.  (Bock.  No.  28.  at  2). 

NIST  investigated  the  GAMA 
proposal  as  well  as  other  approaches  to 
adjusting  recovery  efficiency  so  that 
standby  energy  would  not  be  included  in 
the  six  hour  draw  test  period.  As  a 
result  of  these  tests.  NIST  recommended 
that  recovery  efficiency  for  gas.  oil  and 
heat  pump  water  heaters  be  measured 
during  the  first  draw  of  the  six  draw 
test.  In  this  test  any  difference  in  the 
tank  energy  content  between  the  start 
and  end  of  the  first  draw  is  accounted 
for.  DOE  has  concluded  that  since  the 
recovery  efficiency  of  electric  water 
heaters  with  immersed  heating  elements 
is  near  100  percent  (less  jacket  and  pipe 
fitting  losses),  electric  water  heaters 
should  be  assigned  a  recovery  efficiency 
of  98  percent  This  is  consistent  with  the 
assignment  of  98  percent  in  the  current 
test  procedures. 

The  procedures  included  in  today's 
notice  require  a  test  for  recovery 


efficiency  be  run  at  both  maximum  and 
reduced  fuel  input  rates  if  the  water 
heater  is  equipped  with  a  control  device 
which  provides  for  burner  input 
modulation.  These  procedures  specify 
that  the  six  water  draws  be  run  with  the 
burner  operating  at  maximum  input 
Since  the  March  1987  proposal.  NIST 
has  reported  test  results  for  several 
makes  of  instantaneous  water  heaters 
(NBSm  87-3537.  May  1987).  The  NIST 
tests  show  recovery  efficiency  to  be 
dependent  upon  flow  rate  of  water 
drawn.  Flow  rate  affects  burner  input 
rate  which  affects  the  steady-state 
combustion  efficiency  because,  with 
atmospheric  type  burners  operating  at  a 
reduced  burner  firing  rate,  an  increase 
of  excess  combustion  air  results. 
Combustion  efficiency  is  at  its  maximum 
at  the  maximum  input  rate  and  falls  off 
at  reduced  burner  firing  rates. 

In  tests  results  reported  by  NIST, 
recovery  efficiency  fell  by  up  to  six 
percentage  points  with  reduced  fuel 
input  rates  when  water  flow  rates  were 
reduced. 

There  can  be  any  number  of  water 
flow  rates  from  the  minimum  ( Vt  gpm 
approximately)  which  initiates  burner 
operation  to  four  gpm.  The  maximum  is 
determined  by  ability  of  the  water 
heater  to  produce  usable  hot  water. 

In  order  to  prescribe  a  test  which  will 
reflect  all  potential  burner  input  rates, 
the  test  procedures  in  today's  notice,  for 
units  which  modulate  gas  flow. 
prescribe  that  three  of  the  six  water 
draws  be  run  with  the  burner  operating 
at  maximum  input  and  three  draws 
(four,  five  and  six)  be  at  the  minimum 
input  The  water  flow  rate  specified  for 
the  maximum  input  is  whatever  is 
needed  to  achieve  a  temperature  rise  of 
77  'F.  Water  flow  rate  for  the  reduced 
firing  rate  is  specified  as  that  flow  that 
maintains  burner  operation  at  the 
minimum  fuel  input.  Total  time  of 
operation  at  reduced  input  rate  is 
adjusted  in  order  that  one  half  of  the 
daily  output  energy  is  produced  with  the 
burner  operating  at  reduced  (minimum) 
input  rate. 

Average  recovery  efficiency  for 
modulating  type  burners  is  calculated  as 
the  average  energy  output  to  input 
energy  for  draws  No.  1.  run  at  maximum 
fiiel  input,  and  No.  4.  run  at  minimum 
fuel  input 

Both  Thermar  and  ITS  commented 
that  instantaneous  water  heaters  do  not 
result  in  standby  loss  since  there  is  no 
storage;  therefore,  the  test  procedure 
proposed  for  recovery  efficiency  and  the 
need  to  monitor  room  temperature  is  not 
needed.  (ITS.  No.  65.  at  3.  Thermar.  No. 
50.  at  4). 

NIST  has  recommended  in  its  analysis 
of  comments  that  the  six  draw  test 
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procedure  and  the  18  hour  standby 
period  should  be  retained  for 
instantaneous  water  heaters  so  that 
testing  of  all  water  heaters  is  performed 
under  the  same  set  of  conditions. 

Both  ITS  and  Thermar  contend  that 
for  testing  water  heaters  all  that  is  really 
necessary  to  determine  efficiency  is  a 
thermocouple  to  record  incoming  and 
discharge  water  temperatures  along 
with  meters  to  measure  energy 
consumed.  This  would  mean  only 
recovery  efficiency  would  be  used  as  a 
measure  of  energy  efficiency  ratio. 

DOE  rejects  the  simplified  single  draw 
test  or  steady-state  test.  With  a  single 
draw  the  energy  stored  in  the  heat 
exchanger  is  lost  during  burner  off 
periods.  In  a  single  draw  or  steady-state 
test  these  cyclic  losses  are  not 
accounted  for.  Also,  the  intermittent 
draw  is  more  representative  of  how  the 
water  heater  is  actually  used. 

The  difference  between  energy  factor 
for  24-hour  simulated  use  test  and 
recovery  efficiency  for  a  single  draw  is 
considerable.  NIST  reported.  NBSIR  87- 
3537  "Performance  of  Instantaneous 
Water  Heaters."  May  1987.  energy 
factors  of  between  10  and  24  percentage 
points  lower  than  recovery  efficiency  at 
64.3  gallons  per  day.  The  greatest 
difference  between  the  four  water 
heaters  tested  was  for  one  having  the 
highest  pilot  input  rate.  i.e.,  886  Btu/hr. 
In  other  words,  pilot  input  rate  is 
expected  to  be  an  important  factor  in 
meeting  the  energy  factor  specified  in 
NAECA  and  proposed  today  for  gas 
fueled  instantaneous  water  heaters. 

A  standby  test  of  18  hours  prescribed 
in  these  procedures  will  refiect  only  the 
pilot  loss,  since  there  is  practically  no 
stored  water  by  definition  for  this  type 
heater.  Although  instantaneous  water 
heaters  may  be  equipped  with  a  valve  to 
shut-off  the  pilot  and  a  manual  start-up 
ignition  source  (such  as  a  piezoelectric 
spark  ignitor),  procedures  in  today's 
notice  are  based  upon  full  use  of  the 
pilot  energy  in  the  simulated  use  test 
and  require  the  pilot  to  remain  in 
operation.  Standby  loss  could  be 
measured  in  a  shorter  period  of  time  for 
instantaneous  type  water  heaters. 
GAMA,  in  its  comments,  suggests  that 
the  standby  test  may  be  terminated  after 
one  hour  and  calculated  for  the  daily 
energy  use  by  multiplying  the  total  hours 
for  the  daily  standby  period  by  that 
hourly  loss. 

GAMA  also  comments  that  the 
standby  loss  as  a  measure  of  water 
heater  performance  should  be  deleted 
from  the  test  procedure  since  the  term  is 
not  used  or  determined.  (GAMA,  No.  54, 
at  19  and  28).  CEC  asks  that  the  standby 
loss  description  be  expanded  to 
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describe  how  to  calculate  standby  loss. 
and  "that  it  be  retained  as  a  clear 
component  of  the  test  method  so  that  it 
may  be  used  for  other  applications  such 
as  ASHRAE  standards."  (CEC,  No.  57.  at 

1)- 

The  test  procedure  included  in  today's 
notice  provides  details  on  how  to 
calculate  standby  loss.  The  current  DOE 
test  procedures  deflne  standby  loss  as  a 
percent  per  hour  term  from  which  the 
actual  loss  as  Btu  per  hour  could  be 
calculated.  Test  procedures  in  today's 
notice  express  standby  loss  directly  as 
the  "Hourly  Standby  Loss"  in  Btus  per 
hour.  See  Section  6.2.4  of  today's  notice 
under  the  "Amended  Test  Procedure" 
(section  2  below).  In  order  to  maintain  a 
consistent  procedure  for  all  types  of 
water  heaters,  the  entire  24-bour 
simulated  use  test  is  being  retained. 

ConecUon  of  Measured  Energy  to 
Reference  Temperature  Conditions.  The 
March  1987  proposal  allowed 
temperature  ranges  for  room  air 
temperature  of  65-70  *F.  thermostat 
setting  (average  tank  temperature  at 
thermostat  cut  out)  of  135±5  T  and 
inlet  water  of  58  T  ±2  T.  At  the 
extremes  of  these  conditions,  with  the 
most  favorable  being  the  lowest 
temperature  differences  between  stored 
water  and  room  temperature.  Le..  60  *F, 
(130  *F  less  70  *F).  and  the  least 
favorable.  75  T.  (140  T  less  85  T).  the 
standby  energy  effects  alone  would 
mean  typical  energy  use  variation  of 
from  68,133  to  79.585  Btus  per  day. 
respectively.  Energy  factor  would  also 
be  affected  at  these  extremes.  These 
conditions  assume  the  inlet  water 
termperature  is  held  at  58  'F.  The  added 
tolerance  of  ±2  *F  on  inlet  water  would 
extend  maximont  energy  use  to  80.808 
Btus  per  day  with  inlet  water  of  56  T. 

Procedures  prescribed  here  now 
include  an  adinstment  of  the  measured 
recovery  energy  use  to  the  required 
conditions  of  a  77  'F  temperature  rise  of 
the  heated  water  (135  •F±  5«  '¥).  Also, 
the  standby  energy  use  is  adjusted  from 
average  measured  temperature  drop 
between  the  stored  water  and  test  room 
to  a  required  difference  of  67.5  *F  (135  T 
±  T67.5  'Fl-  The  mid  point  of  the 
allowable  room  temperature  range  of  65 
to  70  is  67.5  T.  These  changes  for 
correcting  to  reference  conditions  are 
expected  to  correct  in  part  problems  of 
repeatability  of  test  results  raised  by 
Ecodyne  in  its  comment,  as  detailed 
below. 

Repeatability  of  Test  Results. 
Fxodyne  commented  that  the  wide 
variability  of  the  tolerances  for 
thermostat  settings,  room  temperature 
and  inlet  water  temperature  will  not 
allow  for  repeatability  in  testing. 
(Ecodyne.  No.  63  al  4.|  Ecodyne  claims 


its  test  results  with  the  same  unit  in  six 
tests  varied  from  an  energy  factor  of  0.83 
to  0.92.  Ecodyne  believes  that  the 
existing  test  procedures  give  more 
repeatable  results  and  should  be 
retained. 

Ecodyne  commented  that  its  plastic 
electric  storage  water  heaters,  with 
built-in  thermal  mass,  has  more  material 
to  store  heat  than  a  conventional  metal 
tank.  Ecodyne  claims  that  it  can  take  24 
hours  or  more  to  balance  heat  flows  and 
suggested  that  an  option  be  provided  to 
cycle  a  unit  for  a  period  for  stabilization 
before  the  test  is  run. 

NIST  tested  an  Ecodyne  manufactured 
plastic  electric  storage  water  heater  and 
found  no  significant  difference  in  energy 
factor  between  a  test  run  without  pre- 
conditioning, with  the  tank  filled  and 
with  power  on  the  thermostat  adjusted. 
Although  pre-conditioning  of  the  tank 
was  intended  for  high  mass  oil  fueled 
water  heaters,  it  has  been  included  for 
any  water  heater  if  that  will  improve 
repeatablity  of  test  results. 

Ecodyne  also  commented  that 
repeatability  can  be  affected  by  air 
movement  in  the  laboratory  particularly 
with  the  exposed  piping  specified  in  the 
March  1987  proposed  procedure. 
(Ecodyne.  No.  63,  at  2). 

NBS  has  checked  repeatability  of  test 
results  by  these  prescribed  pro<^ure8 
and  has  determined  that  results  are 
repeatable.  However,  a  caution 
statement  has  been  added  to  the 
procedures  in  today's  notice  concerning 
protecting  against  drafts  in  the  test  area. 

Ratings  for  Untested  Models.  Rhcem 
Manufacturing  Company  (Rheem) 
proposed  a  calculation  method  to  avoid 
the  cost  of  testing  each  electric  water 
heater  having  idoitical  construction  and 
tank  capacity  with  the  only  difference 
being  electric  wattage  of  the  inunersed 
heating  element.  (Rheem,  No.  71,  at  1). 
Rheem  proposes  the  value  for  first  hour 
rating  and  energy  factor  be  determined 
for  one  particular  input  rating  (wattage) 
as  the  standard  input,  and  these  test 
results  be  assigned  for  all  available 
inputs  of  that  same  tank  design.  As  an 
example  of  the  additional  testing 
required,  Rheem  claims  that  a  single 
series  in  its  double  element  product 
includes  40  combinations  of  elements 
and  that  the  most  popular  combination, 
4.5  Kw  elements,  accounted  for  85.62^ 
of  these  sales.  Since  there  are  eleven 
different  tank  sizes  in  this  series  varying 
from  30  to  120  ^Itons,  Rheem  claims  440 
tests  would  be  required  for  rating  just 
this  one  iteries. 

In  response  to  this  comment,  the  test 
procedure  included  in  today's  notice 
specifies  that,  in  lieu  of  testing,  those 
water  heaters  having  power  input  less 
than  the  manufacturer's  designated 


standard  input,  may  be  assigned,  as  the 
first  hour  rating,  the  number  of  gallons 
removed  from  the  tank  in  the  first  draw 
of  the  first  hour  rating  test.  Also,  in  lieu 
of  testing,  water  heaters  with  power 
inputs  greater  than  the  standard  input 
rating,  the  first  hour  rating  determined 
for  the  standard  input  may  be  used. 

Similarly,  eaergy  factor  for  the 
identical  electric  storage  type  water 
heater  with  the  exception  of  heating 
element  wattage  may  be  assigned 
results  for  the  standard  water  heater, 
i.e.,  standard  input  rating.  Since 
insulation  of  a  specific  electric  water 
heater  design  is  all  that  determines  the 
energy  loss,  the  assignment  of  the 
energy  factor  to  an  identically 
constructed  water  heater  would  be 
technically  correct. 

Piping  Inlet  and  Outlet  Configuration. 
Ecodyne  states  that  the  heat  loss  from 
pipes  should  not  be  included  when  a 
water  beater  is  tested.  (Ecodyne.  No.  63, 
at  2).  Ecodyne  claims  that  the  issue  of 
piping  should  not  be  reflected  in  the 
performance  of  a  water  heater. 

GAMA  recommended  that  the 
instructions  on  piping  connections  be 
revised  to  specify  an  arrangement  of 
galvanized  piping  connections  which 
includes  two  vertical  runs  of  at  least  12 
inches,  a  latcHBl  run  and  several  elbows. 
(GAMA,  No.  59,  at  11).  GAMA 
recommends  the  use  of  galvafuxed  pipe 
rather  than  copper  tubing  since 
galvanized  pipe  can  be  screwed  directly 
on  to  and  off  of  the  water  heater's  water 
cormecticms  since  all  water  heaters  have 
threated  water  connectioos.  The 
coDfigoration  suggested  by  GAMA  runs 
the  water  through  two  90  °F  turns  before 
a  temperature  measurement  is  taken. 
The  additional  bends  serve  to  mix  the 
water  and  provide  a  more  accurate 
temperature  measurement 

The  SUDC  states  that  the  testing  of 
water  ueaters  with  DOE  proposed  piping 
configuration  represents  a  more 
accurate  procedure  for  crediting  heat 
traps  than  the  system  provided  in  the 
current  regulations.  (NRDC,  No.  51.  at  8). 

The  piping  configuration  advocated  by 
GAMA  essentially  forms  an  external 
heat  trap  on  both  the  inlet  and  outlet  of 
the  water  heater  which  would  tend  to 
reduce  thermal  tosses.  Also,  the  use  of 
galvanized  piping  is  not  typical  in  actual 
hot  water  installations  and  could  affect 
test  procedure  results.  NIST.  however, 
advocates  the  use  of  unions  which  will 
facilitate  the  installation  and  removal  of 
the  copper  water  heater  piping  and 
proposes  an  arrangement  which  would 
insure  adequate  mixing  of  the  fluid 
streams.  DOE  has  determined  that  test 
procedures  concerning  piping 
configuration  and  test  set  op  as 
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provided  in  the  March  1967  proposal  are 
'appropriate. 

Temperature  Measurement  of  Stored 
Water.  Ecodyne  conunents  that  its 
company  experiences  difficulty 
instalhng  the  thermocouple  probe  for 
-measuring  the  water  temperature  within 

ne  storage  tank.  One  tank  which 
Ecodyne  produces  is  all  plastic  and  does 
not  have  an  anode  rod  and  related 

pening.  The  temperature  and  pressure 
relief  valve  opening  is  located  above  the 
heating  element  which  prevents 
insertion  of  the  probe  at  this  location. 
The  cold  water  inlet  cannot  be  utilized 

ecause  of  the  dip  tube.  Thus,  Ecodyne 
contends,  only  the  hot  water  outlet  may 
be  used  and  in  so  doing  an  extra  T- 
fitting  and  elbow  are  required  which 
adds  extra  mass  and  heat  transfer 
surface  area.  Ecodjrne  further  states  that 
on  units  supplied  with  heat  traps,  the 
heat  trap  must  be  moved,  necessitating 
additional  fittings  which  result  in 
unrealistic  test  results.  (Ecodyne,  No.  65. 
at  2).  Ford  Products  Corporation  (Ford) 
also  expressed  concerns  regarding  the 
use  of  the  thermocouple  probe  at  the 
public  hearing  on  the  proposed  test 
procedures  for  water  heaters.  (Ford, 
April  23, 1967,  at  W).  GAMA 
recommended  that  the  installation 
procedure  for  the  thermocouple  probe  be 
modified  to  recognize  that  some  storage 
tartks  may  not  accommodate  six 
thermocouples  or  have  an  accessible 
protective  anode  in  which  the  probe 
may  be  inserted.  (GAMA.  No.  59.  at  4). 
10E  agrees  with  these  comments  and 

ds  changed  the  test  procedures  to 

•fleet  them. 

Ambient  Air  Temperature 
leasurements.  ITS,  CE  and  Thermar 
state  that  ambient  air  temperature  is  not 
relevant  in  the  testing  of  instantaneous 
vater  heaters  and  should  not  be 
quired.  (ITS,  No.  6S.  at  4.  Thermar.  No. 
).  at  3.  CE  No.  62,  at  2).  CE  and  ITS 
immented  that  requiring  the 
measurement  of  ambient  temperature 
would  cause  undue  hardship  and  may 
force  several  small  companies  to 
abandon  their  efforts. 

DOE  believes  the  ambient  air 
temperature  surrounding  an 
instantaneous  water  heater  will  affect 
the  performance  of  the  water  heater 
based  upon  the  design  of  the  water 
heater.  For  example,  an  mstantaneous 
water  heater  with  a  large  heat  transfer 
surface  area,  tested  with  a  surrounding 
Tibicnt  temperature  of  100  *F,  would  be 


given  an  advantage  over  a  unit  of 
similar  design  tested  with  an  ambient 
temperature  of  65  F.  DOE 
acknowledges  that  for  units  currently  on 
the  market  the  effect  of  ambient 
temperature  would  be  minimal,  but 
believes  that  a  uniform  ambient 
temperature  should  be  imposed  for  the 
testing  of  all  water  heaters  and  this 
temperature  should  be  recorded  and 
reported.  DOE  does  not  concur  with  the 
commcnters  that  measurement  of 
ambient  temperature  forces  an  undue 
hardship  on  the  manufacturers  of 
instantaneous  water  heaters,  since  the 
measurement  of  ambient  air  temperature 
can  be  easily  performed  with  a 
relatively  inexpensive  thermometer 
having  an  accuracy  of  ±1  *F. 

Flue  and  Vent  Pipe  Installation. 
GAMA  recommended  changes 
concerning  the  flue  requirements  for 
gas-  and  oil-fired  water  heaters. 
(GAMA.  No.  55.  at  9. 10  and  12). 
Specifically,  GAMA  suggested  the 
following  installation  requirements: 

For  gas-fired  water  heaters  having  a 
vertically  discharging  draft  hood  outlet, 
a  five  foot  vertical  vent  pipe  extension 
having  a  diameter  equal  to  the  largest 
flue  collar  size  of  the  draft  hood  shall  be 
connected  to  the  draft  hood  outlet. 

For  gas-fired  water  heaters  having  a 
horizontally  discharging  draft  hood 
outlet,  a  90  degree  elbow  having  a 
diameter  equal  to  the  largest  flue  collar 
size  of  the  draft  hood  shall  be  connected 
to  the  draft  hood  outlet.  A  five  foot 
length  of  vent  pipe  shall  be  connected  to 
the  elbow  and  oriented  to  discharge 
vertically  upward.  Perform  all  tests  with 
the  natural  draft  established  by  this 
length  of  vent  pipe. 

A  water  heater  equipped  with  a 
mechanical  draft  system  shall  be 
installed  with  the  mechanical  draft 
system  in  accordance  with  the 
manufacturer's  instructions  using  the 
minimum  vertical  and  horizontal  lengths 
of  vent  pipe  recommended  by  the 
manufacturer. 

For  an  oil-fired  water  heater,  establish 
a  draft  at  the  flue  collar  as 
recommended  in  the  manufacturer's 
installation  instructions.  Establish  the 
draft  for  oil-fired  wafer  heaters  with  a 
vertically  discharging  draft  outlet  by 
using  a  sufficient  length  of  vent  pipe 
connected  to  the  water  heater  flue  oudet 
and  directed  vertically  upward. 

For  an  oil-fired  water  heater  having  a 


horizontally  discharging  draft  hood 
outlet,  a  90  degree  elbow  having  a 
diameter  equal  to  the  largest  flue  coHar 
size  of  the  draft  hood  shall  be  ronnecfed 
to  the  draft  hood  outlet.  A  length  of  vent 
pipe  sufficient  to  establish  the  draft 
shall  be  connected  to  the  elbow  fitting 
and  oriented  to  discharge  vertically 
upward  Direct  vent  oil-fired  water 
heaters  should  be  installed  with  venting 
equipment  as  specified  in  the 
manufacturer's  instructions. 

DOE  has  adopted  GAMA's 
recommendations  in  their  entirety  for  oil 
and  gas  water  heater  vent  requirements 
specified  in  today's  notice. 

Water  Supply  Pressure.  GAMA 
recommended  that  the  specification 
dealing  with  supply  water  pressure  be 
modified  such  that  the  water  pressure 
need  not  be  maintained  betwe«i  40  pstg 
and  the  maximum  pressur«  specified  by 
the  manufacturer  when  water  is  being 
removed  from  the  storage  tank.  (GAMA. 
No.  59,  at  4). 

DOE  agrees  with  this  GAMA 
recommendation.  The  following  water 
pressure  requirement  is  contained 
within  these  prescribed  test  procedures: 
During  the  test  when  water  is  not  being 
withdrawn,  the  supply  pressure  shall  be 
maintained  between  40  psig  and  the 
maximum  allowable  pressure  specified 
by  the  water  heater  manufactiu«r. 

Implempntation  and  Timing.  Thermar 
and  CE  request  that  at  least  two  years 
elapse  between  the  formulation  of  a 
final  test  procedure  and  implementatioa 
of  the  procedure.  (Thermar,  No.  50,  at  4, 
and  CE,  No.  62,  at  2).  GAMA  states  that 
additional  time  is  needed  to  evaluate  the 
proposed  revised  test  procedure, 
determine  the  transition  of  the  Federal 
minimum  efficiency  requirements  to 
reflect  the  revised  test  procedure,  and  to 
conduct  tests  to  determine  the  new 
ratings  of  existing  water  heater  models. 
(GAMA.  No.  5S.  at  2).  GAMA  requests 
an  interim  rule,  which  in  GAMA's 
opinion,  would  allow  for  a  proper 
determination  of  the  amendment  to  the 
Federal  minimum  standards  and  allow 
some  relief  from  the  burden  imposed  by 
the  combination  of  new  test  procedures 
and  Federal  minimum  conservabon 
requirements. 

DOE  believes  this  proposed  rule, 
which  includes  the  revised  test 
procedure,  should  satisfy  dtese 
comments. 

Off-Peak  Water  Heaters.  A  number  of 
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comments  *  were  received  by  DOE 
concerning  "off-peak"  water  heaters. 
Ohio  Power  Company  states  that  the 
inclusion  of  off-peak  storage  water 
heaters  in  the  DOE  testing  procedures 
would  be  most  welcomed.  This  utility 
believes  that  the  widespread  use  of  off- 
peak  storage  water  heating  is  an 
efficient  and  cost-effective  means  of 
reducing  growth  in  coincident  peak 
demand,  thereby  delaying  the  need  to 
construct  new  generating  capacity. 

Municipal  Lighting  Plant  of  Chicopee. 
Massachusetts  commented  that  off-peak 
water  heating  is  a  necessary  part  of  its 
energy  management  program.  It  urges 
DOE  to  find  a  way  to  test  and  rate  this 
special  design  in  a  manner  that  gives  the 
customer  a  fair  comparison  of  its 
advantages. 

New  England  Power  Service 
comments  that  off-peak  water  heating  is 
an  integral  part  of  the  Load 
Management  and  Energy  Conservation 
Program.  Thus,  it  urges  DOE  to  develop 
and  implement  tests  designed  to 
illustrate  the  energy  conservation 
advantages  of  "off-peak"  storage-type 
electric  water  heaters. 

Bozrah  Light  and  Power  Company 
also  contends  that  off-peak  water 
heating  is  a  necessary  part  of  its  energy 
management  program.  It  urges  DOE  to 
find  a  way  to  test  and  rate  this  special 
design  in  a  manner  that  gives  the 
customer  a  fair  comparison  of  its 
advantages. 


*  The  following  companiet  witMnitled  comments 
•upporling  the  development  of  tpecific  teat 
procedure*  for  oiT-peak  water  healers: 


RotMft  E.  Cook.. 


KnQftpofX  fHsw  Cofiipsny 

PuMc  Servic*  Eladrw  and  Gas  Com- 


Cinlon  Elactric  Cooperativ*  Inc 

Low«r  YaSowslone  Rival  Electric  As- 
sociation Inc. 

Brown  County  Rural  Electhcal 
Association 

New  York  State  Electric  and  Gas 
Corporation 

The  Frontnr  Power  Company 

McOean  Eiectnc  Cooperative 

City  o(  OiKopee.  Munidpai  LigMing 
Pl*it 

New  England  Power  Sarvioa 

Bozrah  UgN  and  Power  Company 

American  Eiectnc  Power  Sarvica  Cor- 


Mroa  Eiectnc 

Thunt)  Electric  CooparaStw 

Joytarid  Power  Cooperiflk^  Inc. 

Oikieane  Light 

Com  Bell  BacSic  CooperakM  Inc 

Eaalem  Mnoia  Power — ............. 

railiiialaii  Rurtf  Eleclric  fiaatirlaBon 

Otvo  Power  Company . 

Vaughn  Corporation 

Cokimtiua  Southern  Power  Company... 
kidwia      «id      Mtphtjw^      Eieciric 
Company. 


Nunttar 


27. 
68. 
48. 
49. 

43  and  44 
34. 


38. 
37. 
4S. 

46«id58. 

47. 
39. 

4a 
41. 
42. 
30. 
31. 
32. 
33. 
84. 
88. 
S3. 
84. 


Kingsport  Power  Company  comments 
that  due  to  the  benefits  to  both  the 
customer  and  utility,  it  has  Implemented 
a  rate  incentive  which  provides  a  lower 
energy  cost  where  an  "off-peak"  water 
heater  is  installed  and  operated  during 
off-peak  periods.  Kingsport  Power 
Company  contends  that  "off-peak" 
storage  water  heaters  require  specific 
testing  methods.  Once  the  appropriate 
test  methods  are  developed.  Kingsport 
Power  Company  believe  they  will  verify 
the  benefits  of  "off-peak"  water  heating. 

Public  Service  Electric  and  Gas 
Company  reconunends  that  strong 
consideration  be  given  to  determining  a 
method  to  rate  "off-peak"  water  heaters 
in  order  to  afford  customers  the 
opportunity  to  obtain  a  fair  comparison 
of  the  advantages  of  off-peak  water 
heating. 

Columbus  Southern  feels  that  specific 
testing  of  "off-peak"  storage  type 
electric  water  heaters  is  both  warranted 
and  desired.  Columbus  Southern  cites 
ETL  test  results  for  "off-peak  storage 
type  electric  water  heaters."  which 
exhibited  a  marked  improvement  in 
energy  factor  over  the  same  water 
heaters  tested  using  the  current  DOE 
test  procedures.  Columbus  Southern 
believes  that  efficiency  test  procedures 
should  exist  for  significant  energy  use 
concepts  such  as  off-peak  storage  water 
heating. 

Kentucky  Power  Company  believes 
that  DOE'S  consideration  of  specific 
testing  for  "off-peak"  storage  type  water 
heaters  is  a  definite  step  in  the  right 
direction.  Kentucky  Power,  like 
Kingsport  Power  Company,  has 
implemented  a  rate  incentive  which 
provides  a  lower  energy  cost  to  the 
customer  for  hot  water  heating.  The 
company  believes  that  "off-peak"  water 
heaters  require  specific  testing  methods, 
and  once  the  appropriate  methods  are 
developed,  they  will  verify  the  benefits 
of  this  unique  method  of  water  heating. 

The  Indiana  and  Michigan  Electric 
Company  (Indiana  and  Michigan) 
believes  that  the  implementation  of  test 
procedures  for  "off-peak"  storage  type 
electric  water  heaters  would  prove  quite 
beneficial.  This  utility  believes  that  the 
present  DOE  test  procedure  does  not 
compensate  for  the  reduction  in  standby 
losses  due  to  night  time  deactivation 
and  temperature  setback.  Indiana  and 
Michigan  contends  that  off-peak  electric 
water  heating  plays  a  vital  role  in  its 
commitment  towards  time  of  day  rates. 
It  believes  that  measures  of  energy 
consumption  for  these  controlled  water 
heaters  would  help  improve  and 
standardize  the  design  of  large  capacity 
and  time  differentiated  storage  type 
electric  water  heaters. 


Edison  Electric  Institute  agrees  with 
DOE  that  the  test  methods  developed  for 
"off-peak"  water  heaters  should  be 
restricted  to  electric  water  heaters. 
Edison  points  out  that  more  than  100 
electric  utilities  have  programs  for 
electric  water  heater  control,  and  many 
others  are  investigating  the  institution  of 
similar  programs.  Edison  concludes  by 
stating  that  there  is  a  desire  for  better 
information  on  technological  aspects  of 
water  heaters,  and  DOE  test  procedures 
for  "off-peak"  water  heaters  would  be  a 
welcome  addition  to  these  efforts. 

Vaughn  Corporation  notes  that  there 
are  two  test  procedure  areas  which  will 
have  to  be  considered,  standby  loss  and 
first  hour  rating,  in  order  for  controlled 
water  heaters  to  be  integrated  into  the 
DOE  water  heater  test  procedure. 

Vaughn  states  in  its  Hearing 
Testimony  attachments  that  controlled 
water  heating  has  been  in  use  for  more 
than  sixty  years,  (Vaughn,  Apr  23, 108). 
Vaughn  believes  there  are  three  areas 
that  benefit  from  controlled  water 
heating: 

(1)  Public  policy  is  served  because 
less  energy  is  consumed  to  provide  a 
service  that  is  essential  in  every  home. 

(2)  Electric  utility  energy  management 
is  served  by  reducing  peak  requirements 
and  also  by  transferring  that 
requirement  to  the  period  of  least 
demand  where  resources  may  be  under 
utilized. 

(3)  The  consumer  is  served  through 
having  a  high  quality  service  at  a  lower 
price. 

Due  to  the  numerous  comments  on 
this  topic  NIST  and  DOE  plan  to 
explore  various  concepts  for  testing  "off- 
peak"  electric  storage  type  water 
heaters.  DOE  expects  to  propose  a 
rulemaking  for  controlled  water  heaters 
upon  completion  of  the  NIST  study. 

2.  Amended  Test  Procedure 

DOE  is  setting  forth  an  amended  test 
procedure  which  incorporates  changes 
made  to  the  March  1987  proposal  and 
which  was  used  to  determine  the 
proposed  standards  in  today's  notice. 

The  water  heater  test  pnjcedures  in 
today's  notice  will  be  made  final  at  the 
same  time  the  standard  levels  are  made 
final  for  water  heaters.  Test  procedures 
are  not  proposed  here  for  comment 
except  in  regard  to  the  manufacturers' 
ability  to  replicate  the  DOE 
methodology  in  complying  witk  the  new 
efficiency  standards. 

Unifonn  Teat  Method  for  Maasurins  the 
Ener^  Coosumplkw  of  Water  Heaters  (as 
Found  in  Appendix  E  to  Subpart  B  of  Part 
430) 

l.D0finltiona 

1.1.  "Cut-in"  means  the  time  or  water 


temperature  when  a  water  heater  thermostat 
has  acted  to  increaee  the  energy  or  fuel  input 
lo  the  heating  elements,  compressor,  or 
burner. 

1.2.  "Cut-out"  means  the  time  or  water 
temperature  when  a  water  heater  thernMstat 
has  acted  lo  reduce  to  a  minimum  the  energy 
or  fuel  input  to  the  healing  elements, 
compressor,  or  burners  to  a  minimum. 

1.3.  "Design  Power  Rating*  means  the_ 
nominal  power  rating  that  a  water  heater 
manufacturer  assigns  to  a  particular  design  of 
water  heater,  expressed  in  kilowatts  or  Btu 
per  hour  as  appropriate. 

1.4.  "Energy  Factor"  means  a  measure  of 
water  heater  overall  efTiciency  in  terms  of 
energy  output  compared  to  energy 
consumption  over  a  24  hour  usage  cycle. 

1.5.  "First  Hour  Rating"  means  the  amount 
of  hot  water  the  water  heater  can  supply  in 
one  hour  of  operation. 

1.6.  "Heat  Trap"  means  a  device  which  can 
lie  integrally  connected,  or  independently 
attached,  to  the  hot  and/or  cold  water  pipe 
connections  of  a  w<iter  heater  such  that  the 
device  will  develop  a  thermal  or  mechanical 
seal  to  minimize  the  recirculation  of  water 
due  to  thermal  convection  between  tiie  water 
heater  tank  and  its  connecting  pipes. 

1.7.  "Recovery  EHiciency"  roeaos  the  ratio 
to  energy  deKvered  to  tiie  water  ts  the  energy 
rontent  of  the  fuel  supplied  to  the  water 
heater. 

1.8.  "Standby"  means  the  time  during 
which  water  is  not  being  withdrawn  from  the 
water  heater.  There  are  two  standby  time 
intervals  used  within  this  test  procedure: 
T«b».  I  represents  the  elapsed  lime  l>etween 
the  time  at  which  the  maximum  mean  tank 
temperature  is  observed  after  tiie  sixth  draw 

d  the  end  of  the  24  hour  lest;  T.^,.  i 
presents  the  total  time  during  whicli  the 

iter  heater  was  in  the  standby  mode  during 
e  entire  24  hour  test. 

1.9.  "Gas  fueled  storage  water  heater" 
means  a  water  heater  which  utilizes  gas  as 
the  energy  source  and  which  is  designed  to 
heat  and  store  water  at  a  thermostatically 
controlled  temperature  of  less  than  180°F 
with  an  input  of  75U)00  Btu  per  hour  or  less 
and  a  manufacturers  specified  storage 
capacity  of  not  less  than  20  gallons  nor  more 
ifian  100  gallons. 

1.10.  "Electric  storage  water  healer"  means 
a  water  heater  which  utilizes  electricity  as 
the  energy  source  and  which  is  designed  to 
heat  and  store  water  at  a  thermostatically 
controlled  temperature  of  less  than  180'F 
with  an  input  of  12  kilowatts  or  less  and  a 
manufacturers  specified  storage  capacity  of 
not  less  than  20  gallons  nor  more  than  120 
gallons. 

1  11.  "Oil  storage  water  heater"  means  a 
.Tdter  heater  which  utilizes  oil  as  the  energy 
source  and  which  is  designed  to  heat  and 
store  water  at  a  thermostatically  controlled 
temperature  of  leas  than  180T  with  an  energy 
input  of  lOSUJOO  Btu  per  hour  or  less,  and 
which  has  a  manufacturers  specified  storage 
capacity  of  SO  gallons  or  less. 
1.12.  "Cas  fueled  instantaneous  water 

I  heater"  means  a  water  heater  which  utilizes 
gas  as  the  energy  source  controlled  manually 
or  automatically  by  a  water  flow  activated 

I  control  or  a  combination  of  water  flow  and 
thermostatic  control,  and  which  lias  an  input 

I  greater  than  50.000  Btu  per  hour  and  less  than 
200.000  Btu  per  hour,  and  a  mannfacturers 


specified  storage  capacity  of  lesa  than  2 
gallons. 

1.13.  "Heat  pump  Wiiier  heater"  means  a 
water  healer  which  utilizes  electricity  as  the 
energy  source  with  a  maximum  current  rating 
of  24  amperes  at  a  vottage  no  greater  than  250 
volts,  and  which  is  designed  to  transfer 
thermal  energy  from  one  temperature  level  to 
a  higher  temperahire  level  for  the  purpose  of 
heabng  wa4er.  including  all  auxiliary 
equipment  such  as  fans,  storage  tanks, 
pumps,  or  controls  necessary  for  the  device 

to  perform  its  function. 

1.14.  "  ASHRAE  Standard  41.1-74"  means 
the  standard  pnfohshed  in  1974  by  the 
American  Society  of  Heating,  Refrigerating 
and  Air-Condi tioning  Engineers.  Inc.  and 
titled  Standard  Measurement  Guide:  Section 
on  Temperature  Measurements. 

115.  "ASTM-D-2156-80"  means  the  lest 
Standard  published  in  1900  by  the  American 
Society  of  Testing  and  Measurements  and 
titled  Method  for  Smoke  Density  in  Flue 
Cases  from  Burning  Distillate  Fuels. 
2.  Test  Conditiaas 

2.1  InstaUatiop  Requirements.  Tests  shall 
be  performed  with  the  water  heater  and 
instrumentation  installed  in  accordance  with 
section  4. 

2.2  Ambient  Air  Temperature.  The  ambient 
air  temperature,  shall  be  controlled  to  a  value 
between  65.0  °F  and  70.0  'F  on  a  continuous 
basis.  For  heat  pump  water  heaters  maintain 
the  dry  bulb  temperature  at  67.5±1  'F. 
Additionally,  for  heat  pump  water  heaters  the 
relative  humidity  shall  be  maintained 
between  49  and  51  percent. 

2.3.  Suppfy  Water  Temperature.  The 
temperature  of  the  water  being  suppUed  to 
the  water  heater  shall  be  maintained  at 
6e±2  °F  throughout  the  test 

2.4  Storage  Tank  Temperature.  The 
average  temperature  of  the  water  within  the 
storage  lank  shall  be  set  to  135  ±5  "F. 

2.5  Supply  Water  Pressure.  During  the  test 
when  water  is  not  tjeing  withdrawn,  llie 
supply  pressure  shall  be  maintained  between 
40  psig  and  the  maximum  allowable  pressure 
specified  by  the  water  beater  manufacturer. 

2.6.  Electrical  and/or  Fossil  Fuel  Supply. 

2.6.1.  Electrical.  Maintain  the  electrical 
sapply  voltage  to  within  ±1  percent  of  the 
center  of  the  voltage  range  specified  by  the 
water  heater  and/or  heat  pump 
manufacturer. 

2.6.2.  Natural  Cos.  Maintain  the  supply 
pressure  in  accordance  with  the 
manufacturer's  specifications.  If  the  supply 
pressure  is  not  specified,  maintain  a  supply 
pressure  of  7  to  10  inches  of  water  column.  If 
the  water  heater  is  equipped  with  a  gas 
appliance  pressure  regulator,  the  regulator 
outlet  pressure  shall  be  within  ±10%  of  the 
manufacturer's  specified  manifold  pressure. 
Use  natural  gas  with  a  higher  heating  value  of 
approximately  1.025  Btu  per  standard  cubic 
foot. 

2.6.3.  Propane  Gas.  Maintain  the  supply 
pressure  in  accordance  with  the 
manufacturer's  specifications.  If  the  supply 
pressure  is  not  specified,  maintain  a  supply 
pressure  of  11  to  13  inches  of  water  column.  If 
the  water  heater  is  equipped  with  a  gas 
appliance  pressure  regulator,  the  regulator 
outlet  pressure  shall  be  within  ±10%  of  the 
manufacturer's  specified  manifold  pressure. 
Use  propane  gas  with  a  higher  heating  value 


of  approximaUily  2.500  Btu  per  shindard  cubic 
foot. 

2.6.4.  Fuel  Oil  Supply.  Maintain  an 
uninterrupted  supply  of  fuel  oiL  Use  fuel  oil 
with  a  heaUng  value  of  approximately  138.700 
Btu  per  gfllkm. 
3.  Instnunentatiaa 

3.1.  Prcssurf  Measurements.  Pressure 
measuring  instruments  shall  have  an  error  no 
greater  than  the  following  values: 


Item  measured 

JnstriKnefrt 

Instrument 

aocuTKy 

preaswn 

Gas  pressure 

?0.1  mehot 

*006i»»c»«o» 

water  column 

water 
column 

Atmospheric 

rOI  mchol 

:>^005nc»io« 

pressure 

maRuty 

mercury 

colunin. 

colWTm. 

Water  pressure . 

±1.0  pounds 

:f  0  50  pounds 

persQMre 

pwaquere 

nch. 

-en 

3.2.  Temperature  MeosuremeitL 

3.2.1.  Measurement.  Temperature 
measurements  shall  be  naade  in  accordance 
with  the  SUndard  Measurement  Cittde: 
Section  on  Temperetare  Measurements. 
ASHRAE  Standard  41 .1-74. 

3.2.2.  Accuracy  and  Precision.  The 
accuracy  and  precision  of  the  instruments, 
including  their  associated  readout  devices, 
shall  be  within  the  Hmits  as  follows: 


Kern 


Air  dry  bub  temperature 

Air  wet  but)  temperature 

Inlet  and  outlet  water  tem- 
peratures.  _ 

Storage  tanti  temperatures .. 


±02f 
iOi-F 

S0.2-F 
±05  T 


±at  T. 
±B.1  -F. 

i.0.1  T. 
iO.25  F. 


3.2.3.  Scale  Division.  In  no  case  shall  the 
smallest  scale  division  of  the  instrument  or 
instrument  system  exceed  2  limes  the 
specified  precision. 

3.2.4.  Temperature  Difference.  Temperature 
difference  t)etween  the  entering  and  leaving 
water  may  t>e  measured  with  any  of  ttie 
following: 

a.  A  thermopile 

b.  Calibrated  resistance  thermometers 

c.  Precision  thermometers 

d.  Calibrated  thermistors 

e.  Calibrated  thermocouples 

f.  Quartz  thermometers 

3.2.5.  Thermopile  Construction.  If  a 
thermopile  is  used,  it  shall  be  made  from 
calibrated  thermocouple  wire  taken  from  a 
single  spool.  Extension  wires  to  the  recording 
device  shall  also  be  made  from  (hat  same 
spool. 

3.2.6  Time  Constant  The  time  constant  of 
the  instruments  used  to  measure  tiie  inlet  and 
outlet  waler  temperatures  shall  t>e  no  greater 
than  5  seconds. 

3.3.  Liquid  Flotv  Measurements.  The 
accuracy  of  the  liquid  flow  rate  measurement 
using  the  calibration  if  furnished,  shall  be 
equal  to  or  less  than  ±1%  of  the  measured 
value  in  mass  units  per  unit  time. 

3.4.  Electric  Energy.  The  electrical  energy 
used  shall  be  measured  with  an  instrument 
and  associated  readout  device  that  are 
accurate  within  ±%  of  the  reading  or  15  Wh, 
whichever  is  greater. 
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3.5.  FoM/7  Fuels.  Th«  quantity  of  fuel  used 
by  the  water  heater  •hall  be  measured  with 
an  instrument  and  associated  readout  device 
that  is  accurate  within  ±1%  of  the  reading. 

3.ft.  Mass  Measurements.  Mass 
measurements  shall  be  made  measured  «vith 
instruments  that  are  accurate  within  ±aiO% 
of  the  reading  of  0.1  Ibm.  whichever  is 
greater. 

3.7.  Heating  Value.  The  higher  heating 
value  of  the  natural  gas.  propane,  or  fuel  oil 
shall  be  measured  with  an  instrument  and 
associated  readout  device  that  is  accurate 
within  ±1%  of  the  reading.  The  heating  value 
of  natural  gas  and  propane  must  be  corrected 
for  local  temperature  and  pressure 
conditions. 

3A.  Time.  The  elapsed  time  measurements 
shall  be  measured  with  an  instrument  that  is 
accurate  within  ±0.5  seconds  per  hour. 

ClnsUllatiaa 

4.1.  Water  Heating  Mounting.  A  water 
heater  desired  to  be  free  standing  shall  be 
installed  according  to  the  manufacturer's 
directions  on  a  V*  inch  thick  plywood 
platform  supported  by  three  2x4  inch 
runners.  If  the  wBter  heater  is  not  approved 
for  installation  on  combustible  flooring, 
suitable  non-combus(ibie  material  shall  be 
placed  between  it  and  the  platform.  For  heat 
pump  water  healers  without  a  storage  tank 
supplied  by  the  manufacturer,  connections 
shall  be  made  with  a  storage  tank  as 
described  in  section  4.9J  and  in  accordance 
with  manufacturer-published  installation 
instructions.  The  storage  lank  and  heat  pump 
section  shall  be  placed  on  platfonn(s) 
constructed  as  previously  described  If 
installation  materials  are  not  provided  by  the 
beat  pump  manufacturer,  use  uninsulated  8 
foot  long  connecting  hoses,  having  an  inside 
diameter  of  H  inch.  Wall  mounted  water 
healers  shall  be  installed  in  accordance  with 
manufacturer-published  installation 
'nstructions  on  a  simulated  wall  section  made 
from  V4  inch  plywood  and  2x4  inch  studs. 
Placement  in  the  test  room  shall  be  in  an  area 
protected  from  drafts. 

4.Z  Water  Supply.  The  water  supply  shall 
be  capable  of  delivering  water  at  conditions 
■s  specified  in  section  2. 

4.3.  Water  Inlet  and  Outlet  Configuration. 
Inlet  and  outlet  piping  connections  shall  be 
configured  as  illustrated  in  Figure  1,  2,  or  3. 
Copper  tubing,  the  same  size  as  the 
connections  on  the  water  heater  shall  be 
connected  to  the  tank  and  extend  24  inches  in 
length.  Unions  may  be  utilized  to  facilitate 
installation  and  removal  of  the  piping 
arrangements.  A  pressure  gauge  and 
diaphragm  expansion  tank  shall  be  installed 
in  the  supply  water  piping  at  a  location 
upstream  of  the  24  inch  cold  water  inlet  pipe. 
An  appropriately  rated  pressure  and 
temperature  relief  value  shall  be  installed  on 
all  water  heaters  at  the  port  specified  by  the 
manufacturer.  Discharge  piping  for  the  relief 
valve  shall  be  nonmeUllic  If  heat  traps  and/ 
or  piping  insulation  and/or  pressure  relief 
valve  insulation  are  supplied  with  the  water 
heater,  then  they  shall  be  installed  for  testing. 
Clearance  shall  be  provided  such  that  none 
of  the  piping  contacts  other  surfaces  in  the 
test  room. 

4.4.  Fuel  and/or  Electrical  Power  ond 
Energy  Consumption.  InstsH  one  or  more 


instruments  which  measura.  as  appropriate, 
the  Quantity  and  rate  of  electrical  energy 
and/or  fossil  fuel  consumption  in  accordance 
with  section  3. 

4.5.  Internal  Storage  Tank  Temperature 
Measurements.  Install  six  temperature 
measurement  sensors  inside  the  water  heater 
lank  with  a  vertical  distance  of  at  least  four 
inches  between  successive  sensore.  A 
temperature  sensor  shall  be  positioned  at  the 
vertical  midpoint  of  each  of  the  six  equal 
volume  nodes  with  the  lank.  Nodes  designate 
the  equal  volumes  used  to  evenly  partition 
the  total  volume  of  the  tank.  As  much  as  is 
possible,  the  temperature  sensor  should  be 
positioned  away  from  any  healing  elements, 
anodic  protective  devices,  tank  walls,  and 
flue  pipe  walls.  If  the  tank  cannot 
accommodate  six  temperature  sensors  and 
meet  the  installation  requirements  specified 
above,  install  the  maximum  number  of 
sensors  which  comply  with  the  installation 
requirements.  The  temperature  sensors  shall 
be  installed  either  through  the  anodic  device 
or  relief  valve  opening.  If  installed  through 
the  relief  valve  opening,  a  tee  fitting  shall  be 
installed  such  that  the  relief  valve  fitting  is 
installed  as  close  as  possible  to  its  original 
location.  Added  fittings  shall  be  covered  with 
thermal  insulation  having  and  R  value  of  4 
hr«fl««'F/Btu. 

4.6.  Ambient  Temperature.  The  ambient  air 
temperature  shall  be  measured 
approximately  at  the  vertical  mid-point  of  the 
heater  and  approximately  2  feet  from  the 
surface  of  the  water  healer.  The  sensor  shall 
be  shielded  against  radiatioa 

4.7.  Inlet  and  Outlet  Water  Temperature 
Measurements.  Install  temperature  sensors  in 
the  cold-water  inlet  pipe  and  hot-water  outlet 
pipe  as  shown  in  Figure  1.  2.  or  3,  as 
applicable. 

4JL  Flow  Control.  A  flow  control  valve 
shall  be  installed  to  provide  flow  as  specified 
in  within  section  5. 

4.9.  Flue  Requirements. 

4.9.1.  Oil-Fired  Water  Heaters.  F.8tablish  a 
draft  at  the  flue  collar  as  specified  in  the 
manufacturer's  literature.  Establish  the  draft 
by  using  a  sufficient  length  of  vent  pipe 
connected  to  the  water  heater  flue  outlet  and 
directed  vertically  upward.  For  an  oil-fired 
water  heater  having  a  horizontally 
discharging  draft  hood  outlet,  a  90  degree 
elbow  having  a  diameter  equal  to  the  largest 
flue  collar  size  of  the  draft  hood  shall  be 
connected  to  the  draft  hood  outlet  A  length 
of  vent  pipe  sufficient  to  establish  the  draft 
shall  be  connected  to  the  elbow  fitting  and 
oriented  to  discharge  vertically  upward. 
Direct  vent  oil-fired  water  heaters  should  be 
installed  with  venting  equipment  as  specified 
in  the  manufacturer's  instructions,  using  the 
minimum  vertical  and  horizontal  lengths  of 
vent  pipe  recommended  by  the  manufacturer. 

4.9.2.  Cas-Fired  Water  Heaters.  Establish  s 
natural  draft  in  the  following  manner.  For 
gus-fired  water  heatera  having  a  vertically 
discharging  draft  hood  outlet,  a  5  foot  vertical 
vent  pipe  extension  having  a  diameter  equal 
to  the  largest  flue  collar  size  of  the  drafi  hood 
shall  be  connected  to  the  draft  hood  outlet 
For  gas-fired  water  heaters  having  a 
horizontally  discharging  draft  hood  outlet  a 
90  degree  elbow  having  a  diameter  equal  to 
Hie  largest  flue  collar  size  of  the  draft  hoed 


shall  be  connected  to  the  draft  hood  outlet.  A 
5  foot  length  of  vent  pipe  shall  be  connected 
to  the  elbow  and  oriented  to  discharge 
vertically  upward. 

Direct  vent  gas-fired  water  heaters  shall  be 
installed  with  venting  equipment  specified  in 
the  manufacturer's  instructions  using  the 
minimum  vertical  and  horizontal  lengths  of 
vent  pipe  recommended  by  the  manufacturer. 

4.9.3.  Heat  Pump  Water  Heater  Storage 
Tank.  The  tank  to  be  used  for  testing  a  heat 
pump  water  healer  without  a  tank  supplied 
by  the  manufacturer  shall  be  an  electric 
storage  type  water  heater  having  a  volume  of 
47.0  gallons  ±  1  gallon  with  an  Energy  Factor 
of  0.87 ±.01  as  determined  in  accordance  with 
section  6.1.7  with  two  4.5  kW  heating 
elements  controlled  in  such  a  manner  as  to 
prevent  both  elements  from  operating 
simultaneously. 

S.  Test  Procedures 

5.1.  Storage  Tank  and  Heal  Pump  Water 
Heaters. 

5.1.1.  Determination  of  Storage  Tank 
Volume.  Determine  the  storage  capacity,  V^. 
of  the  water  heater  under  test,  in  gallons,  by 
subtracting  the  tare  weight — measured  while 
the  tank  is  empty — from  the  gross  weight  of  a 
full  Unk  of  water  at  58  *F  with  all  air 
eliminated  and  line  pressure  applied  as 
described  in  section  2.5  and  dividing  the 
resulting  net  weight  by  the  density  of  water 
at  58  *F.  8.214  Ibm/gal. 

5.1.2.  Setting  the  Thermostat  for  a 
Thermostatically  Operated  Water  Heater. 
Starting  with  a  tank  of  supply  water,  initiate 
normal  operation  of  the  water  heater.  After 
cutout,  observe  the  mean  tank  temperature 
(based  on  the  six  temperature  sensors)  every 
minute  until  the  maximum  value  is  observed. 
Determine  whether  this  maximum  value  of 
the  mean  tank  temperature  is  within  the 
range  of  135  *F±5  'F.  If  not  turn  off  the  water 
heater,  adjust  the  thermostat  and  refill  the 
tank  with  supply  water.  Then,  initiate  normal 
operation  of  the  water  heater,  and  once  again 
determine  the  maximum  mean  tank 
temperature  after  cut-off.  Repeal  this 
sequence  until  the  maximum  mean  tank 
temperature  after  cut-out  is  within  the  range 
of  135  *F±S  'F.  If  a  water  healer  has  two 
thennoslals.  the  thermostat  which  controls 
the  upper  heating  element  shalll  be  set  firel  to 
yield  a  maximum  water  temperature  of  135 
*F±5  *F  as  measured  by  the  temperature  tank 
sensore  above  the  upper  healing  element  The 
thermostat  which  controls  the  lower  healing 
element  shall  then  be  set  to  yield  a  maximum 
mean  lank  temperature  of  135  •F±  5*F.  For 
beat  pump  water  heatera.  which  control  an 
auxiliary  resistance  element  the  thermostat 
shall  be  set  in  accordance  with  the 
manufacturer's  installation  instructions. 

5.1.3.  Power  Input  Determir.ation.  For  all 
M  3ter  heatera  except  electric  types  having 
immersed  healing  elements  and  initiate 
normal  operation  and  determine  the  power 
input  P.  to  the  main  bumera  (including  pilot 
light  power,  if  any)  after  IS  minutes  of 
operation.  If  the  water  healer  is  equipped 
with  a  gas  appliance  pressure  regulator,  the 
rpgulalor  outlet  pressure  shall  be  set  wilhin 
±10%  of  that  recommended  by  the 
manufacturer.  For  oil  fired  water  heatera  the 
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fuel  pump  pressure  shall  be  within  ±10%  of 
the  manufacturer's  specified  pump  pressure. 
All  bumera  shall  be  adjusted  to  achieve  an 
houriy  Btu  rating  that  is  within  ±2%  of  the 
value  specified  by  the  manufacturer.  For  an 
oil-fired  water  heater,  adjusted  the  burner  to 
give  a  COj  reading  recommended  by  the 
manufacturer  and  an  hourly  Btu  rating  thai  is 
%»ithin  ±2%  of  that  specified  by  the 
manufacturer.  Smoke  in  the  flue  may  not 
exceed  No.  1  smoke  as  measured  by  the 
procedure  in  ASTM-D-215ft-8a  Gas-  and  oil- 
fired  water  instantaneous  water  heaters  shall 
have  the  bumera  adjusted  to  the 
manufacturer's  maximum  firing  rate  value. 

S.\.4.  First  Hour  Rating  Test  Establish 
normal  water  heater  operation  with  the 
maximum  mean  tank  temperature  within  the 
range  specified  In  section  2.1.4.  Withdraw 
water  until  the  electrical  heaterfs)  and  heat 
pump,  if  present  or  bumerfs)  are  activated. 
Cease  drawing  water  and  wait  until  the 
thermostat  has  acted  to  reduce  the  electrical 
power  or  fuel  input  to  the  water  heater.  If  the 
water  heater  incorporates  a  heat  pump,  wait 
until  both  the  heal  pump  and  electrical 
heating  element(8)  have  ceased  to  supply 
energy  to  the  storage  tank.  Continue  to  wait 
until  the  maximum  storage  tank  temperature 
has  been  achieved.  Record  the  time,  oil,  gas 
and/or  electrical  meter  readings  as 
appropriate.  Do  not  interrupt  electrical  power 
and/or  fuel  to  the  water  heater.  The  rate  of 
water  withdrawal  shall  be  3.00±0.25  gallons 
per  minute.  Draw  and  collect  water 
withdrawn  from  the  water  heater  in  a 
suitable  container  for  the  purpose  of 
determining  its  weight  at  the  conclusion  of 
the  test  During  the  draw  record  the  outlet 
fluid  temperature  beginning  15  seconds  after 
the  stari  and  at  every  subsequent  5  second 
interval  throughout  the  duration  of  each 
draw.  Alternatively,  a  water  meter  may  be 
used  to  directly  measura  the  volume  of  water 
withdrawn.  Record  the  maximum  outlet 
temperature  which  occura  during  the  draw  as 
T„„.  The  %vithdrawal  of  water  shall  continue 
until  the  outlet  temperature  drops  to  a  value 
25  'F  below  T_„,  defined  as  T..U..  at  which 
time  the  draw  shall  be  terminated.  Record  the 
average  outlet  temperature  and  mass 
removed  as  T^^j  and  M„  respectively.  If  the 
thermostat  acts  to  reduce  the  supply  of  fuel  to 
the  main  burner  or  electrical  input  to  the 
upper  heating  element  of  a  multiple  element 
electric  water  heater,  or  electrical  input  to  a 
water  heater  having  a  single  element  or 
multiple  elements  which  operate 
simultaneously,  before  one  hour  has  elapsed. 
Initiate  a  second  draw.  During  the  draw 
record  the  outlet  fluid  temperatures  beginning 
15  seconds  after  initiating  the  draw  and  at 
every  subsequent  5  second  interval 
throughout  the  duration  of  each  draw  until 
the  outlet  temperature  drops  to  T«jb,  at  which 
time  the  draw  is  terminated.  Record  the 
average  outlet  temperatures  as  well  as  the 
mass  removed.  Continue  this  sequence  of 
events  until  one  hour  has  elapsed,  at  which 
time  power  and/or  fuel  supplied  to  the  water 
healer  is  terminated.  If  a  draw  is  currently 
taking  place,  continue  the  draw  until  the 
outlet  temperature  reaches  Tsb-  If  a  draw  is 
not  taking  place  at  the  end  of  one  hour,  a 
final  draw  is  conducted  until  the  outlet 
temperature  drops  to.^  value  of  T.!..  In  either 


case,  record  the  outlet  temperatiuvs  and  the 
mass  removed  during  the  final  draw. 

6.1.5. 24  Hour  Simulated  Use  Test  During 
the  simulated  use  test  a  total  of  64  J  gallons 
are  removed.  With  the  water  heater  turned 
ott,  fill  the  water  beater  with  supply  water 
and  apply  pressure  as  described  in  section 
2.1.5.  Tum  on  the  water  heater  and 
associated  heat  pump  unit  if  present  Wait 
until  cutout  occura  at  135  T±  5*F.  as 
specified  in  section  2.1.4.  After  the  cutout 
occurs,  measure  the  mean  tank  temperature 
using  the  temperature  sensora  described  in 
section  4.5  every  minute  until  the  maximum 
mean  storage  tank  temperature  is  achieved. 
The  water  heater  may  be  ojjerated  through  up 
to  three  successive  cycles  of  drawing  10 
gallons  per  draw,  permitting  recovery 
between  each  draw,  prior  to  the  start  of  the 
test  Record  at  this  time  (designated  as  r=0), 
the  mean  tank  temperature  (T,).  and  the  oil 
gas,  and  electrical  energy  measurements  as 
appropriate.  Begin  the  24  hour  simulated  use 
test  by  drawing  an  amount  of  water  out  of  the 
water  heater  equivalent  to  one-sixth  of  the 
daily  hot  water  usage,  64.3  gallons.  Record 
the  average  storage  tank  and  ambient 
temperature  every  15  minutes  throughout  the 
24  hour  simulated  use  test  unless  recovery  or 
a  draw  is  occurring.  At  elapsed  time  intervals 
of  one.  two,  three,  four  and  five  houra  from 
r^o,  initiate  additional  draws  removing  an 
amount  of  water  equivalent  to  one-sixth  of 
64.3  gallons,  with  the  maximum  allowable 
deviation  for  any  single  draw  being  ±0.5 
gallons.  The  quantity  of  water  drawn  during 
the  sixth  draw  shall  be  increased  or 
decreased  as  necessary  such  that  the  total 
volume  of  water  nvithdirawn  shall  be  equal  to 
64.3  ±1.  gallons. 

All  draws  during  the  simulated  3J)±0.25 
gallons  per  minute.  Measurements  of  the  inlet 
and  outlet  temperatures  shall  be  made 
beginning  15  seconds  after  the  draw  is 
initiated  and  at  every  subsequent  5  second 
interval  throughout  the  duration  of  each 
draw.  The  arithmetic  mean  of  the  hot  water 
discharge  temperature  and  the  cold  water 
inlet  temperature  shall  be  determined  for 
each  draw.  Record  the  scale  or  meter  reading, 
as  appropriate,  after  each  draw.  At  the  end  of 
the  recovery  period  following  the  first  draw, 
record  the  maximum  mean  tank  temperature 
observed  after  cut-out  T,i„j,  and  the  energy 
consumed,  Q,  for  oil,  gas,  and  heal  pump 
water  heatera  including  auxiliary  energy  such 
as  pilot  lights,  pumps,  fans,  etc.  For  heat 
pump  water  heatera  Q^  is  the  sum  of  the 
energy  consumed  by  the  heat  pump  and  the 
electrical  heating  element(s). 

At  the  end  of  the  recovery  period  following 
the  sixth  draw,  record  the  total  electric  and/ 
or  fuel  energy  consumption,  Q„,  and  the 
scale  reading  or  the  meter  reading,  as 
appropriate.  If  a  water  scale  is  used, 
determine  the  net  weight  of  the  water 
withdrawn,  MrHR  in  pounds.  Record  the 
maximum  value  of  the  mean  tank 
temperature  after  cutout  as  T^  Except  as 
noted  below,  allow  the  water  heater  to 
remain  in  the  standby  mode  until  24  houra 
have  elapsed  from  the  start  of  the  test  r~0. 
Prevent  the  water  heater  ^m  beginning  a 
recovery  cycle  during  the  last  hour  of  the  test 
by  turning  off  the  electric  power  to  the 
electrical  heating  elements  and  heal  pump,  if 


present  or  by  turning  down  the  fuel  supply  to 
the  main  bumer  at  an  elapsed  time  of  23 
hours,  if  a  recovery  is  taking  place  at  an 
elapsed  time  of  23  hours,  wail  until  the 
recovery  is  complete  before  reducing  the 
electrical  and/or  fuel  supply  to  the  water 
heater.  At  24  hours,  record  the  mean 
temperature,  Tm.  and  the  electric  and/or  fuel 
instrument  readings.  Determine  the  total 
enei^  consumption  during  the  entire  24  hour 
simulated  use  test  Q.  Recmd  the  time 
interval  between  the  time  at  which  the 
maximum  mean  tank  temperature  is  observed 
after  the  sixth  draw  and  the  end  of  the  24 
hour  test  as  r,^j.  Record  the  time  during 
which  water  was  not  being  withdrawn  fit>m 
the  water  heater  during  the  entire  24  hour 
Period  as  r,a,j. 
5.Z  Instantaneous  Water  Heaters 
5.Z1.  Setting  the  Outlet  O^dtafge 
Temperature.  Initiate  normal  operation  of  the 
water  beater  at  the  full  input  rating.  Monitor 
the  discharge  water  temperature  and  set  to  « 
value  of  135  'F  ±5  "F  in  accordance  with  th« 
manufacturer's  instructions.  If  the  water 
heater  is  not  cap>able  of  providing  3X0  ±  0^ 
gallons  per  minute  then  adjust  the  Row  rate 
as  necessary  to  achieve  the  specified 
discharge  water  temperature.  Record  the 
corresponding  flow  rate  as  Vmn- 

U  the  instantaneous  water  heater 
incorporates  a  controller  which  permits 
continuous  bumer  operation  at  a  reduced 
input  rate,  adjust  the  flow  rate  as  necessary 
to  achieve  a  discharge  water  temperature  of 
135  *F±5  *F  while  maintaining  the  minimum 
input  rate.  Record  the  corresponding  flow 
rate,  V^B-  If  an  outlet  temperature  of  135 
*F±5  *F  cannot  be  achieved  at  (he  minimum 
allowable  flow  rate  permitted  by  the 
instantaneous  water  healer,  record  the  flow 
rate  as  M^ta  and  the  outlet  temperature  as 

5i2.  Power  Input  Determination.  Pot  oil 
and  gas  flow  actuated  water  beaters,  adjust 
the  bumera  to  the  maximum  firing  rate  value 
specified  by  the  manufacturer. 

5i3.  First  Hour  Rating  Test  for 
Instantaneous  Water  Heaters.  EstabKsh 
normal  heater  operation  at  the  maximum 
input  rate  with  the  discharge  water 
temperature  set  in  accordance  with  section 
5.2.1.  Record  the  time,  oil,  and/or  gas  metera 
as  appropriate.  Do  not  interrupt  electrical  or 
fuel  lo  the  water  healer.  Draw  and  collect 
water  «vithdrawn  from  the  water  healer, 
while  recording  the  inlet  and  outlet  fluid 
temperatures  beginning  15  seconds  after  the 
draw  is  initiated  and  at  every  subsequent  5 
second  interval  throughout  the  duration  of 
the  draw  in  a  suitable  container  for  the 
purpose  of  determining  its  weight  at  ttie 
conclusion  of  the  lest.  AllemativRly.  a  water 
meter  may  be  used  lo  directly  measure  the 
value  of  water  withdrawn.  At  the  end  of  one 
hour  terminate  the  draw.  Deti^rmine  the  mass 
of  water  withdrawn.  Mpmi.  in  pounds,  or  the 
volume  of  water  withdrawa  Vnof  in  gallons 
with  an  error  no  greater  than  2  percent 

S.2.4. 24  Hour  Simulated  Use  Test 

5.2.4.1.  Fixed  Input  Instantaneous  Water 
Heaters.  Establish  normal  operation  with  the 
discharge  water  temperature  and  flow  rate 
set  to  values  of  135  T  ±  5  'F  snd  V,^ 
respectively.  Record  the  oil  gas,  and 
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electrical  energy  roeawremenis,  as 
appropriate.  Begin  the  24  hour  limulated  use 
test  by  drawing  an  amount  of  water  out  of  the 
water  heater  equivalent  to  one-sixth  of  the 
daily  hot  water  usage.  64.3  gallons.  At 
elapsed  lime  intervals  of  one.  twa  three,  four, 
and  Hve  hours  from  r  =  0,  initiate  additional 
draws  removing  an  amount  of  water 
equivalent  to  one-sixth  of  B4.3  gallons,  with 
the  maximum  allowable  deviation  for  any 
single  draw  being  ±  (XS  gallons.  The  quantity 
of  water  drawn  during  the  sixth  draw  shall 
be  increased  or  decreased  as  necessary  such 
that  the  total  volume  of  water  withdrawn 
shall  be  equal  to  64.3±1.0 gallons. 

Measurements  of  the  inlet  and  outlet  water 
temperatures  shall  be  made  beginning  IS 


seconds  after  the  draw  is  initiated  and  ■! 
every  5  second  interval  throughout  the 
duration  of  the  draw.  The  arithmetic  mean  of 
the  hot  water  discharge  temperature  and  the 
cold  water  inlet  temperature  shall  be 
determined  for  each  draw.  Record  the  scale 
or  meter  reading,  as  appropriate,  after  each 
draw.  At  the  end  of  the  recovery  period 
following  the  first  draw,  record  the  energy 
consumed.  Q^  Allow  the  water  heater  to 
remain  in  the  standby  mode  until  exactly  24 
hours  have  elapsed  from  the  start  of  the  test 
r=0.  At  24  hours,  record  the  electric  and/or 
fuel  instiTunent  readings.  Determine  the 
energy  consumption  during  the  entire  24 
hours  simulated  use  test.  Q. 


S.2.4.2.  Variable  Input  Instanlaneoua  Water 
Heaters.  If  the  instantaneous  water  healer 
incorportites  a  controller  which  permits 
continuous  burner  operation  at  a  reduced 
input  rale,  the  first  three  draws  shall  be 
conducted  using  the  maximum  flow  rate, 
Vbu.  while  removing  an  amount  of  water 
equivalent  to  one-sixth  of  64.3  gallons,  with 
the  maximum  allowable  deviation  for  any 
one  of  the  three  draws  being  ±0.5  gallons. 
The  second  three  draws  shall  be  conducted 
at  Vial..  If  an  outlet  temperature  of  135  *F  ^  5 
*F  could  not  be  achieved  at  the  minimum 
flow  rale  permitted  by  the  instantaneous 
water  healer,  the  last  three  draws  should  be 
lengthened  such  that  the  volume  removed  is 
equivalent  to 


(MJ) 


»«**        = 


77 'F 


Ti^  -  58*F 


with  the  maxlfflun  allowable  definition  for 
any  one  of  the  three  draws  being  ±0.5 
gallons.  The  quantity  of  water  drawm  during 
the  sixth  draw  shall  be  increased  or 
decreased  as  necessary  such  that  the  total 
volume  of  water  withdrawn  shall  be  equal  to 
32.15  + 3*V«,ij±1.0gallons.  Measurements  of 
the  inlet  and  outlet  water  temperatures  shall 
be  made  beginning  15  seconds  after  the  draw 
is  initialed  and  at  every  5  second  interval 
throughout  the  duration  of  the  draw. 
Determine  the  arithmetic  mean  of  the  hot 
water  discharge  temperature  and  the  cold 
water  inlet  temperature  for  each  draw. 
Record  the  scale  or  meter  reading,  as 
appropriate,  after  each  draw.  At  the  end  of 
the  recovery  period  following  the  first  draw, 
record  the  energy  consumption.  Qr..Mx. 
Record  the  energy  consumed  prior  to  the 
fourth  draw  and  at  the  end  of  the  recovery 
period  following  the  fourth  draw.  Q,.m^ 

Allow  the  water  heater  to  remain  in  the 
standby  mode  until  exactly  24  hours  have 
elapsed  from  the  start  of  the  test  r^^O.  At  24 
hours.'  record  the  electric  and/or  fuel 
instrument  readings.  Determine  the  energy 
consumption  during  the  entire  24  hour 
simubtled  use  test.  Q. 


8.1  Storage  Tank  Water  Heaters. 


6.1.1.  Sturui{e  Tank  Capacity.  The  storage 
tank  capacity  is  computed  using  the 
following: 
V«  -  (W,  -  W.)/p 
where  V.  is  the  storage  capacity  of  the  water 

heater,  gallons 
W(  is  the  weight  of  the  storuge  tank 

completely  Tilled  with  water,  Ibm 
W,  is  the  tare  weight  of  the  empty  storage 

tank,  Ibm 
p  is  the  density  of  water  at  the  appropriate 

temperature,  Ibm/gal. 

6.1i  First  Hour  Rating  Computation. 
Compute  the  first  hour  rating  as 


n      H(tgM.,-(T«.-77*F)) 
F^  -    I    


1=1     pn'-«-(T«„-77*F)) 


Which  may  be  expressed  as 


n      M^**.-{T«.-77*F)) 
X    

i-1  p<77  '¥)] 


where  M|  represents  the  mass  removed 

during  the  ith  draw  of  the  first  hour 

rating  test  Ibm 
I'm.)  is  the  average  delivery  temperature  for 

the  ith  drew  which  occurred  during  the 

first  hour  rating  lest,  *F 
Taai  is  the  maximum  outlet  temperature 

recorded  during  the  first  draw  of  the  first 

hour  rating  test,  *F 
p  represents  the  density  of  water  at  the 

average  delivery  temperature,  Ibm/gal 
and  n  represents  the  number  of  draws  which 

occur  during  the  one  hour  period 

if  a  water  meter  is  used  in  lieu  of  a  scale,  the 
first  hour  rating  is 


n 

F^  =    1 

i=l 


V.(t,^-(T«.-77'F)) 


77 'F 


where  V|  represents  the  volume  removed 
during  the  ith  draw  of  the  first  hour  rating 
test  gal 

M.X  Recovery  Efficiency.  The  recovery 
efficiency  for  gas,  oil,  and  heat  pump  storage 
type  water  heaters  is  computed  as 


M.  c^  rr**.-t,..i)+v.,pc^  (T«..i-t.) 


where  Mi  is  the  mass  withdrawn  during  the 

first  draw,  Ibm 
C,i  is  the  specific  heat  of  water  at  the 

average  temperature  (Tm.i  T^/2,  Btu/ 

IbmT 
Tm.1  i>  tl>e  average  delivery  temperature  for 

the  first  draw.  *F 
f  it.1  is  the  average  inlet  temperature  for  the 

first  draw,  T 
V«  is  the  storage  tank  capacity,  gal 


p  Is  the  density  of  water  at  the  average 

temperature  (TM,i-»-t«)/2.  Ibm/gal 
C^  is  the  specific  heat  of  water  at  the 

average  temperature  (Tm..i  -f  TJ/Z,  Btu/ 

IbmT 
Tmij  i'  the  maximum  mean  tank 

temperature  recorded  after  cutout 

following  the  fint  draw,  *F 
T,  is  the  maximum  mean  tank  temperature 

recorded  prior  to  the  first  draw,  *F 


and  Q,  is  the  total  energy  used  by  the  water 
heater  between  cutoui  prior  to  the  firal  draw 
and  culaut  following  the  first  draw,  including 
auxiliary  energy  such  as  pilot  lights,  pumps, 
fans,  elc  Btu.  (Electrical  auxiliary  enerjiy 
shall  be  converted  to  thermal  energy  using 
the  following  convereion  — lkWh3341Z.7e 
Btu.) 

The  recovery  efficiency  for  electric  water 
heaters  with  immersed  heating  etemenis  is 
assumed  to  be  M  percent. 
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6.14.  Hourly  Standby  Losses.  The  hourly 
standby  losses  are  computed  as 


Qh, 


=[cu,- 


MCjflu-f^ 


1' 


r^i 


where  Qw  is  the  houriy  standby  energy  losses 
of  the  water  heater,  But/hr 

Qm^  Is  the  total  energy  consiuned  by  the 
water  heater  between  the  time  at  which 
the  maximum  mean  tank  temperature  is 
observed  after  the  sixth  draw  and  the 
end  of  the  24  hour  test  period,  Btu 

M  is  the  mass  of  the  water  within  the  storage 
tank.  Ibm 

C,  is  the  specific  heat  of  water  at  the  average 
temperature  (ti4-»-t»)/2.  Btu/lbm  T 

Ym  is  the  mean  tank  temperature  at  the  end 
of  the  24  hour  test  period.  *F 

Tm  1*  the  maximum  mean  tank  temperature 
observed  after  the  sixth  draw,  *F 

and  f  «kr.i  !•  the  elapsed  time  between  the 
time  at  whidi  the  maximum  mean  tank 
temperature  is  observed  after  the  sixth 
draw  and  the  end  of  the  24  hour  test 
period,  houra 
The  standby  heat  loss  coefficient  for  the 

tank  is  computed  as 


UA  = 


where  T,.Mt,  is  the  average  storage  tank 
temperature  between  the  time  at  which 
the  maximum  mean  lank  temperature  is 
observed  after  the  sixth  draw  and  the 
end  of  the  24  hour  test  period.  Blu 

Tmm*  is  the  average  ambient  temperature 
between  the  time  at  which  the  maximum 
mean  tank  temperature  is  observed  after 
the  sixth  draw  and  the  end  of  the  24  hour 
test  period,  Btu 

and  DA  is  the  startdby  heal  loss  coefficient  of 
the  storage  tank.  BTU/hr  *F 
6.14.  Daily  Water  Heating  Energy 

ConaumptioR.  The  daily  water  beating  energy 

consumption.  Q«  ia  computed  as 


Q*.  Q  - 


C,M(f „  -  tj 


where  Q  is  the  total  energy  used  by  the  water 
beater  during  the  24  hours  simulated  use 
lest  including  auxiliary  energy  such  as 
pilot  lights,  pumps,  fans,  etc  Btu 

C,  is  the  specific  heat  of  water,  Btu/lbm  °F 

M  is  the  mass  of  water  within  the  storage 
tank,  Ibm 

Tm  is  the  average  lank  temperature  at  the 
conclusion  of  the  24  houra  simulated  use 
test  'F 

f,  is  the  average  lank  temperature  at  the 
beginning  of  the  24  houra  simulated  use 
lest  recorded  one  minute  before  the  firat 
draw  is  initiated  *F 

and  1),  is  the  recovery  efficiency  of  the  hot 
water  heater,  dimensionless. 
6.1,6.  Adjusted  Daily  Water  Heating 

Energy  Consumption.  The  adjusted  daily 


water  heating  energy  consumption,  Q«.  takes 
into  account  that  the  temperature  difference 
between  the  storage  tank  and  surroimding 
ambient  temperature  may  not  be  the  nominal 
value  of  67.5  'F  (135*F  -  67.5  '¥)  due  to  the  10 
*F  allowable  variation  in  storage  tank 
temperature,  135  ±  5  'F,  and  the  5  *F 
allowable  variation  in  surrounding  ambient 
temperature  65  *F  to  70  T.  The  adjusted  daily 
water  beating  energy  consumption  is 
computed  as 

Qd.  =  Q«  -  |(t«»,  -  f  «*,)  -  (135  T  -  67.5 
•F)lUAr^^ 

where  Qtf,  is  the  adjusted  daily  water  heating 

consumption.  Btu 
ttfk,  is  the  mean  lank  temperature  during  the 

total  standby  portion  of  the  24  hour  lest 

•F 
^MCto  ><  the  average  ambient  temperature 

during  the  total  standby  portion  of  the  24 

hour  test  T 
DA  is  the  standby  heat  loss  coefficient  for  the 

storage  lank.  Btu/hr*F 
and  r„^j  is  the  number  of  houra  during 

which  the  water  heater  was  in  the 

standby  mode,  during  the  entire  24  hour 

lest  houra 
A  modification  is  also  needed  to  lake  into 
account  that  the  temperature  difference 
between  the  outlet  water  temperature  and 
supply  water  temperature  may  not  be 
equivalent  to  the  nominal  value  of  77  T  (135 
*F  —  58  *F).  The  following  equations  adjust 
the  experimental  data  to  a  nominal  77  *P 
temperature  rise. 

The  energy  used  to  heat  water.  Btu  per  day, 
may  be  computed  as 


6     MiCjft^-T^ 
Qhw=    I   


The  energy  required  to  heat  the  same 
quantity  of  water  over  a  77  *F  temperature 
rise.  Blu  per  day,  is 


6    M,C,<(135  'F  -  58  'F) 
Qiii..n  =     I    


The  difference  between  these  two  values  is 
Qmwd  =  Qm.n  —  Qhv  which  must  be  added 
to  the  adjusted  daily  water  heating  energy 
consumption  value.  Thus,  the  daily  energy 
consumption  value  whicti  takes  into  account 
that  the  temperature  difference  between  the 
storage  tank  and  ambient  temperature  may 
not  be  67.5  °F  and  the  temperature  rise  across 
the  storage  lank  may  not  be  77  *F  is  Q^  = 
Qm  +  Qhwd 

6.1.7.  Energy  Factor.  The  energy  factor,  E^ 
is  computed  as 


6 
Ul 


M,C^  (135  T  -  58  'F) 


where  Qte  is  the  modified  daily  water 
healing  energy  consumption  as  computed  in 
accordance  with  Section  6.1.6.  Blu  where  M, 
is  the  mass  withdrawn  for  ith  draw  (i  =  1  to 
6).  Ibm  C„  is  the  specific  heat  of  water.  Btu/ 
Ibm  T. 

6.1  A  Annual  Energy  Consumption 

The  annual  energy  consumption  for  storage 
type  and  heal  pump  water  beaten  is 
computed  as  ^,,1,^1  *=  Q^  '  365  where  Q«.  is 
the  modified  daily  energy  consumption  value. 
Btu  per  day  and  365  is  the  number  of  days 
%vithin  a  year,  days. 

6.2.  Instantaneous  Hot  Water  Heotert. 

6.2.1.  First  Hour  Rating  Computation. 
Compute  the  firal  hour  rating  as 

_          Mrt«^T«^77  T)) 
r  h,  =  ■ — ■ 

P(T«r<r.«-77  T))  _ 

which  may  be  expressed  as 

n       M(t«^-(T«.-77  T)) 

F»,  =       I     

1=1  p(77  -F) 


where  M  represents  the  mass  removed  during 
the_one  hour  continuous  draw,  Ibm 

T«ri  is  the  average  deUvery  temperature.  *Ft 
T—  is  the  maximum  outlet  temperature 
recorded  during  the  draw,  f  and  p  represents 
the  density  of  water  at  the  average  delivery 
temperature,  Ibm/gaL 

If  a  water  meter  is  used  in  lieu  of  a  scale 
the  fini  hour  rating  is  computed  as 

V(t«^  -  T«.  -  77  T)} 
77T 

where  V  represents  the  vohime  of  water 
removed  during  one  hour  continuous  draw, 
gal 

6.2^  Recovery  Efficiency 

6  7?,  1.  Fixed  Input  Instantaneous  Water 
Heaters.  The  recovery  efficiency  is  computed 
as 


MiQ^  (Tmj  —  Tg»j) 


where  Ml  is  the  mass  withdrawn  during  the 

firat  draw,  Ibm 

Cpi  is  the  specific  heal  of  water  at  the 
average  temperature  (T^j  +  T»^i)/2. 
Btu/lbm  'F 

T«,i.i  is  the  average  delivery  temperature  for 
the  firat  draw,  *F 

Thi.i  is  the  average  inlet  temperature  for  the 
firat  draw,  *F  and  Q,  is  the  total  energy 
used  by  the  water  heater  between  cutout 
prior  to  the  firat  draw  and  cutoui 
following  the  firat  draw,  including 
auxiliary  energy  such  as  pilot  lights, 
pumps,  fans,  etc^  Btu. 
6222  Variable  Input  Instantaneous  Water 

Heaters.  For  instantaneous  water  beaten 

which  have  a  variable  firing  rate  two 


frap' 
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recovery  efficiency  are  computed,  one  at  the 
maximum  input  rate  and  one  at  the  minimum 
input  rate.  The  recovery  efficiency  used  in 
subsequent  compulations  it  taken  as  the 
average  of  these  two  values  The  maximum 
recover>'  efficiency  is  computed  a» 


^..1. 


whfre  Ml  is  the  mass  withdrawn  during  the 

Tirsl  draw.  Ibm. 

C»i  is  the  spedtic  heat  of  water  at  the 

average  temperature  (T«M.i  '*- Tia.il/Z. 

Btu/lbm  'F 
T*,,  I  is  the  average  delivery  temperature  for 

the  Tirsl  draw.  'F 
T«  1  is  the  average  inlet  ttint>t'r«iure  for  the 

firsi  draw,  F  and  Q,.mu  >»  the  total 

eni-rgy  used  by  the  wt.ter  healer  between 


cutout  prior  to  the  first  draw  and  cutout 
following  the  firat  draw,  including 
auxiliary  energy  such  as  pilot  lights.  Btii 
The  minimum  recovery  efficiency  is 
computed  as 


4l 


where  M4  is  the  muss  wiihdrawn  during  the 
fourth  draw.  Ibm 

^it  the  specific  heat  of  water.  Blu/lbm*F 
^\A  is  the  average  delivery  temperature  for 
the  fourth  draw.  *F. 
t^jt  is  the  average  inlet  temperature  for  the 
firat  draw.  'F,  and  Q,.nia  is  the  total 
energy  consumed  immediately  prior  to 
the  fount)  draw  and  cutout  following  the 
fourth  draw,  including  auxiliary  energy 
•vch  as  pilot  lights.  Btu. 
The  recovery  efficiency  is  computed  as 


Qh« 


i 

X 

1*1 


MiC^Tg^.i  -  Tui., 

It 


'■Ir.awi  +  1r 

2 


6.2.3.  Daily  Water  Heating  Energy 
Consumption.  The  daily  water  heating  energy 
(Consumption.  Q«  is  computed  as  Qd  =  Q 
where  Q  is  the  energy  used  by  the  flow 
dctuated  water  healer  during  the  24  hour 
•limulated  use  test. 

A  modification  is  also  needed  to  take  into 
dccount  that  the  temperature  difference 
between  the  outlet  wafer  tcmpeniiure  and 
supply  water  temperature  ma>  net  be 
equivalent  tu  the  nominal  value  of  77  "F  (135 
'F-5fl  °F)  The  following  equatiaiiK  adiiist  the 
experimenlal  data  to  a  nominal  77  F 
temperature  rise. 

The  energy  used  to  heat  waier  n:.i>  be 
computed  as 
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The  energy  required  to  heni  the  same 
quantity  of  water  ov«r  a  77   F  temperature 
rise  is 


Oh.  T7   = 


6 

X 
i  =  1 


M,C„|135-F    5a*F) 


The  different^;  between  these  two  values  is 
Qh»i>  -  Quw.n      Qk.  which  must  be  added 
to  the  daily  water  heating  energy 
consumption  value.  Thus,  the  daily  energy 
consumption  value  which  takes  into  account 
that  the  temperature  rise  across  the  storage 
tank  may  not  be  77  'F  is  Q«,  =  Q<  +  Qhwi> 

6.2.4.  Energy  Factor  The  energy  factor.  F.,. 
is  computed  as 


6       M,C^(135'F-M*F| 

f;  =     X   — 


i  =  1 


Q.. 


where  Q«.  is  the  daily  water  heating  energy 
consumption  as  computed  in  acrordance  with 
section  6.2.3.  Btu. 

M,  IS  the  mass  associated  with  the  ith  draw, 
Ibm. 


Cy  IS  the  specific  heat  of  water  computed  at  a 
temperature  of  (58  'F  +  135  'Fl/i  Btu/ 
Ibm'F 

T«H  I  ■>  the  average  delivery  temperature  for 
the  ith  draw.  "F  and  T„.,  is  the  average 
inlet  temperature  for  the  ith  draw.  'F. 
6.2  5.  Annual  Energy  Consumption.  The 

annual  energy  consumption  for  instantaneoufc 

type  water  heaters  is  computed  as 

E«M.„..  =  Q*.  •  365 

where  Qaa  is  the  modified  daily  energ) 
consumption.  Btu  per  day 

and  365  is  the  number  of  days  within  a  year, 
days 

7.  Ratings  for  tntested  Modvls 

In  order  to  relieve  the  lest  burden  to 
manufacturers  who  offer  water  heaters  which 
differ  only  in  fuel  type  or  power  input,  ratings 
for  untested  models  may  be  established  in 
accordance  with  the  following  procedures.  In 
lieu  of  the  following  procedures  a 
manufacturer  may  elect  to  test  the  unii  fur 
which  a  rating  is  sought. 

7.1  Gas  IVutfr  Heaters.  Ratings  obiained 
for  gas  water  healers  using  natural  gas  can 
be  used  for  an  identical  water  healer  which 
utilizes  propane  gas  if  the  input  ratings  are 
within  10  percent 


'2 Eli-i  tin:  Water  Ht'aters 

7.2.1  yiifit  Hour  Rating.  If  an  electric 
ilorage  type  water  heater  is  available  with 
more  th.m  one  input  rating,  the  manufacturer 
shall  designate  the  standard  input  rating  and 
the  water  heater  need  only  be  tested  with 
heating  elements  at  the  designated  standard 
input  ratings.  The  first  hour  ratings  for  units 
having  power  input  rating  less  than  the 
designated  standard  input  rating  shall  be 
assigned  a  firet  hour  rating  equivalent  to  the 
firal  draw  of  the  first  hour  rating  for  the 
electric  water  heater  with  the  standard  input 
rating.  Fur  units  ha\  ing  power  inputs  greater 
than  the  designattKi  standard  input  rating,  the 
first  hour  rating  shall  be  equivalent  to  that 
measured  for  the  water  heater  with  the 
standard  input  rating. 

7.2.2.  Energy  Factor.  The  energy  factor  for 
identical  electric  storage  type  water  heaters, 
with  the  exception  of  heating  element 
wattage,  may  use  the  energy  factor  obtained 
during  testing  of  the  water  heater  with  the 
designated  standard  input  rating. 
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m.  EnviroaoMaUl  Impact.  Ragulatory 
ImpKt.  Ragulatory  Flexibility, 
Federalisin  and  Takings  AsMSsment 
Revievvs 

a.  Environmental  Review 

Pursuant  to  Section  7(cH2)  of  the 
Federal  Energy  Administration  Act  of 
1974,  a  copy  of  this  notice  has  been 
submitted  to  the  Administrator  of  the 
Environmental  Protection  Agency  for  his 
comments  concerning  the  impact  of  this 
proposal  on  the  quality  of  the 
environment. 

The  Department  is  proposing  to 
amend  energy  conservation  standards 
for  water  heaters  in  accordance  with 
amendments  to  test  procedures  for 
water  heaters. 

The  Department  believes  the 
proposed  revision  would  not  be 
environmentally  signiflcant  since  it  will 
not  result  in  any  environmental  impacts. 

For  applications  seeking  a  temporary 
small  business  exemption  as  well  as  for 
all  petitions  seeking  exemption  from 
Federal  standards  or  supersession  of 
State  standards.  DOE  will  conduct  an 
appropriate  National  Environmental 
Policy  Act  (NEPA)  review  on  a  case-by- 
case  basis. 

The  Department  believes  that  the 
proposed  action  would  not  be  a  major 
Federal  action  signiHcantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1968,  and 
that  neither  an  Environmental  Impact 
Statement  nor  an  Environmental 
Assessment  is  required  for  the  propose 
rule. 

b.  Regulatory  Impact  Review 

DOE  has  concluded  that  the  rule  is  not 
a  "major  rule"  for  purpose  of  Executive 
Order  12291  because  it  will  not  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  conclusion  is  based  on 
two  factors.  First,  this  proposed 
standard  is  only  transposing  the  existing 
NAECA  standard  levels  due  to  test 
procedure  modifcations.  Second,  the 
costs  of  complying  with  the  testing 
requirements  on  which  the  proposed 
rule  is  based  are  not  significant  For 
example,  there  would  be  no  additional 
testing  costs  dealing  with  water  heaters. 


Instead,  testing  cost  may  decrease  since 
the  new  test  procedures  reduce  the  test 
time  from  a  4a-hour  test  to  a  24-hour 
test. 

c.  Regulatory  Flexibility  Review 

The  Regulatory  Flexibility  Act,  Pub.  L 
9&-354  (5  U.S.C.  601-612).  requires  that 
an  agency  prepare  an  initial  regulatory 
flexibility  analysis  to  be  published  at 
the  time  the  proposed  rule  is  published. 
This  requirement  (which  appears  in 
section  603)  does  not  apply  if  the  agency 
"certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  proposed 
rule  affects  manufacturers  of  water 
heaters.  Since  the  proposed  rule  does 
not  affect  the  stringency  of  the  water 
heater  standards  prescribed  by  NAECA, 
DOE  believes  that  this  rule  would  not 
have  an  affect  on  water  heater 
manufacturers,  including  small 
manufacturers.  Therefore,  DOE  certifies 
that  the  proposed  rules,  if  promulgated, 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

d.  Federalism  Review 

Executive  Order  12812  (52  FR  41685, 
October  30, 1987)  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  12612  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  regulation  or  a  rule. 

DOE  has  identified  a  substantial 
direct  effect  that  today's  regulation, 
when  nnalized.  would  have  on  State 
governments.  It  would  initially  preempt 
inconsistent  State  regulations.  However, 
DOE  has  concluded  that  the  initially 
preemptive  effect  is  not  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  for  two  reasons.  First  DOE 
does  not  have  discretion  under  the  Act 
to  avoid  promulgating  a  preemptive 
regulation  because  of  a  policy 
preference  for  State  regulation  as  a 
general  matter.  Second,  the  Act  provides 
for  subsequent  State  petitions  for 
exemption,  which  necessarily  means 
that  the  determination  as  to  whether  a 
State  law  prevails  must  be  made  on  a 
case-by-case  basis  using  criteria  set 
forth  in  the  Act.  When  DOE  receives 
such  a  petition,  it  will  be  appropriate  to 
consider  preparing  a  federalism 
assessment  consistent  with  the  criteria 
in  the  Act 


e.  'Takings"  Assessment  Review 

Executive  Order  12830  (53  FR  8859, 
March  la  1988)  directs  that  in 
proposing  a  regulation,  an  agency 
conduct  a  "takings"  review.  Such  a 
review  is  intended  to  assist  agencies  in 
avoiding  unnecessary  takings  that  are 
necessitated  by  statutory  mandate. 

For  purposes  of  the  Order 

"Policies  that  have  takings  implications" 
refers  to  Federal  regulations,  proposed 
Federal  regulations,  proposed  Federal 
legislation,  comments  on  proposed  Federal 
legislation,  or  other  Federal  policy  statements 
that,  if  implemented  or  enacted,  could  efTecl  a 
taking,  such  as  rules  and  regulations  that 
propose  or  implement  licensing,  permitting,  or 
other  condition  requirements  or  limitations 
on  private  property  use.  or  that  require 
dedications  or  exactions  from  owners  of 
private  property. 

It  appears  that  there  are  three  parts  of 
the  appliance  standards  program  that 
could  conceivably  be  viewed  as  having 
"takings  implications."  These  are  testing 
(certification)  requirements,  the  impacts 
of  standard  levels,  and  possible  DOE 
testing  of  products  for  validation. 

This  profrased  rulemaking  is 
concerned  with  the  second  part,  namely 
the  impacts  of  standard  levels. 

The  impact  of  standards  could  be 
viewed  by  some  as  a  "taking." 
Nevertheless,  the  Department  believes 
that  the  fact  that  an  energy  conservation 
standard  may  limit  some  manufacturers 
in  the  range  of  appliance  efficiencies 
that  they  can  produce  does  not  have 
"significant  taking  implications"  in  the 
sense  described  in  the  Order.  This 
notice  does  not  change  the  impact  of  the 
NAECA  standard.  This  proposal 
transforms  an  existing  standard  level  as 
set  by  Congress  in  NAECA  for  water 
heaters  to  an  equivalent  level  that 
would  result  only  due  to  new  testing 
methods  being  used  to  determine  water 
heatera'  energy  factor. 

IV.  Public  Comment  Procedure 

a.  Participation  in  Rulemaking. 

DOE  encourages  the  maximum  level 
of  public  participation  possible  in  this 
rulemaking.  Individual  consumers, 
representatives  of  consumer  groups, 
manufacturers,  associations.  States  or 
other  governmental  entities,  utilities, 
retailers,  distributors,  and  others  are 
urged  to  submit  written  comments  on 
the  proposal.  The  Department  also 
encourages  interested  persons  to 
participate  in  the  public  hearing  to  be 
held  in  Washington,  D.C.,  as  provided  at 
the  beginning  of  this  notice. 

The  DOE  has  established  a  comment 
period  of  60  days  following  publication 
of  this  notice,  for  persons  to  comment  on 


I  this  proposal.  All  comments  and  the 
'anscript  of  the  public  hearing  will  be 
vailable  for  review  in  the  DOE 
Freedom  of  Information  Reading  Room. 

Written  Comment  Procedures. 

Interested  persons  are  invited  to 
irticipate  in  this  proceeding  by 
ibmitting  written  data,  views  or 
arguments  with  respect  to  the  subjects 
set  forth  in  this  notice.  Instructions  for 
submitting  written  comments  are  set 
forth  at  the  beginning  of  this  notice  and 
below. 

Comments  should  be  labeled  both  on 
the  envelope  and  on  the  documents, 
"Water  Heater  Standards  (Docket  No. 
CAS-RM-79-105),"  and  must  be 
received  by  the  date  specified  at  the 
beginning  of  this  notice.  Ten  copies  are 
requested  to  be  submitted.  All 
comments  received  by  the  date  specified 
at  the  beginning  of  this  notice  and  other 
relevant  information  will  be  considered 
by  DOE  before  final  action  is  taken  on 
the  proposed  regulation. 

All  written  comments  received  on  the 
proposed  rule  will  be  available  for 
public  inspection  at  the  DOE  Freedom  of 
Information  Reading  Room. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  that  is  believed  to 
be  confidential  and  exempt  by  law  from 
public  disclosure,  should  submit  one 
complete  copy  of  the  document,  and  10 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information  or 
data  and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  DOE,  when 
evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted,  include:  (1)  A  description  of 
the  item:  (2)  an  indication  as  to  whether 
and  why  such  items  of  information  have 
been  treated  by  the  submitting  party  as 
confidential,  and  whether  and  why  such 
items  are  customarily  treated  as 
confidential  within  the  industry;  (3) 
whether  the  information  is  generally 
I  known  or  available  from  other  sources: 
(4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure:  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest. 


c.  Public  Hearing. 

1.  Procedures  for  Submitting  Requests 
to  Speak.  The  time  and  place  of  the 
public  hearing  are  indicated  at  the 
beginning  of  this  notice.  DOE  invites 
any  person  who  has  an  interest  in  these 
proceedings,  or  who  is  representative  of 
a  group  or  class  of  persons  having  an 
interest,  to  make  a  written  or  telephone 
request  for  an  opportunity  to  make  an 
oral  presentation  at  the  public  hearing. 
Such  requests  should  be  labeled  both  on 
the  letter  and  the  envelope.  "Water 
Heater  Standards  (I3ocket  No.  CAS- 
RM-79-105)  and  should  be  sent  to  the 
address,  and  must  be  received  by  the 
time  speciffed,  at  the  beginning  of  this 
notice.  Requests  may  be  hand-delivered 
to  such  address  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and  give  a  telephone  number  where  he 
or  she  may  be  contacted.  Each  person 
selected  to  be  heard  will  be  so  notified 
by  DOE  as  to  the  time  they  are 
requested  to  speak. 

Each  person  selected  to  be  heard  is 
requested  to  submit  10  copies  of  the  oral 
statement  to  the  registration  desk  prior 
to  the  beginning  of  the  hearing.  In  the 
event  any  person  wishing  to  testify 
cannot  meet  this  requirement 
alternative  arrangements  can  be  made 
with  the  Office  of  Hearings  and  Dockets 
in  advance  of  the  hearing  by  so 
indicating  in  the  letter  requesting  to 
make  an  oral  presentation. 

2.  Conduct  of  Hearing.  DOE  reserves 
the  right  to  select  the  persons  to  be 
heard  at  this  hearing,  to  schedule  the 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  is  limited  to  20 
minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  553  and  556, 
and  Section  336  of  the  Act.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity 
to  make  a  rebuttal  statement,  subject  to 
time  limitations.  The  rebuttal  statement 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made.  The 
official  conducting  the  hearing  will 
accept  additional  comments  or 
questions  from  those  attending,  as  time 
permits.  Any  interested  person  may 
submit  to  the  presiding  official  written 
questions  to  be  asked  of  any  person 
making  a  statement  at  the  hearing.  The 
presiding  official  will  determine  whether 


the  question  is  relevant  and  whether 
time  limitations  permit  it  to  be  presented 
for  answer. 

Questioning  of  speakers  will  be 
permitted  by  DOE.  The  presiding  official 
will  afford  any  interested  person  an 
opportunity  to  question,  with  respect  to 
disputed  issues  of  material  fact  other 
interested  persons  who  have  made  oral 
presentations,  as  well  as  Federal 
employees  who  have  made  written  or 
oral  presentations,  relating  to  the 
profK}sed  rule.  This  opportunity  will  be 
afforded  after  any  rebuttal  statements, 
to  the  extent  that  the  presiding  official 
determines  that  such  questioning  is 
likely  to  result  in  a  more  timely  and 
effective  resolution  of  disputed  issues  of 
material  fact  If  the  time  provided  is 
insufficient  or  inconvenient  DOE  will 
consider  affording  an  additional 
opportunity  for  questioning  at  a 
mutually  convenient  time.  Persons 
interested  in  making  use  of  this 
opportunity  must  submit  their  request  to 
the  presiding  official  no  later  than 
shortly  after  the  completion  of  any 
rebuttal  statements  and  be  prepared  to 
state  specific  justincation.  including 
why  the  issue  is  one  of  disputed  fact  and 
how  the  proposed  questions  would 
expedite  resolution. 

Any  further  procedural  rules  regarding 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  official. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Reading  Room.  Room  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday.  For  information  concerning  the 
availability  of  records  at  the  Freedom  of 
Information  Reading  Room,  call  (202) 
586-6020.  In  addition,  any  person  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

List  of  SubjecU  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  430  of  Chapter 
II  of  Title  10.  Code  of  Federal 
Regulations,  as  set  forth  below. 

Issued  in  Washington.  DC  December  30. 
1988. 

Dr.  John  R.  Berg. 

Assistant  Secretary  Conservation  and 
Renewable  Energy. 
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PART  430-ENERQY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430  is 
revised  to  read  as  follows: 

Authority:  Energy  Policy  and  Conservation 
Act.  Title  111.  Part  B.  as  amended  by  National 
Energy  Conservation  Policy  Act.  Title  IV,  Part 
2.  National  Appliance  Energy  Conservation 
Act  of  1987.  and  Nationa'  Appliance  Energy 
Conservation  Amendments  of  1968  (42  U.S.C. 
6291-6309, 

2.  Section  430.32.  as  proposed  on 
December  2. 1988  (53  FR  48825).  is 
amended  by  adding  paragraph  (d)  to 
read  as  follows: 

§  430.32    Fwtoral  WMrgy  con— rvatton 


(d)  Water  heaters. 


Product  ctns 


1.  Gas  Water  Heater . 


2.  InMnlaraous  Gas 
Watar  HMfiar*. 

3.  Oil  Water  Heater 


4.  Electric  Water  Heater . 


Energy  (actor  Jarwary  1. 
1990 


0.62— <0019  X  Rated 
Storage  Vokjma  ■  in 
GiMona).. 

aja 

0.59— (0019  <  Rated 

Storage  Volume  in 

GMons).. 
0.93-<0.00132  X  Rated 

Storage  Volume  in 
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■Storage  tank  capacMr  aa  dsflned  in  Appendbc  E 
to  Subpart  Bo(  10  OT«  Part  430. 


|FR  Doc.  a»-e07  FUed  1-13-89: 8:45  am) 
■NXMO  cooc  ataa-ei-ii 


t= 


t.x^ 


ri  1 


Tuesday 
January  17,  1989 


Part  V 


■        The  President 


Proclamation  5932— National  Challenger 
Center  Day,  1989 

Proclamation  5933— America  Loves  Its 
Kids  Month,  1989 

Proclamation  5934— National  Visiting 
Nurse  Associations  Week,  1989 

Executive  Order  12665— Amending 
Executive  Order  No.  12658,  President's 
Commission  on  Catastrophic  Nuclear 
Accidents 

Executive  Order  12666— Exclusions  From 
the  Federal  Labor-Management  Relations 
Program 
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Proclamation  5932  of  January  12,  1999 
National  Challenger  Center  Day,  1969 


|FR  Doc.  8&-n89 
Filed  1-13-80;  11:18  am| 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Marble  statuaiy  and  granite  monuments,  imposing  as  they  may  be,  can  never 
speak  with  the  eloquence  reserved  only  for  a  living  memorial.  The  Challenger 
Center  is  a  living  tribute  to  the  brave  and  courageous  crew  of  the  Space 
Shuttle  Challenger  who  made  the  supreme  sacrifice  3  years  ago.  The  mission 
and  worii  of  this  crew  will  continue  with  their  same  sense  of  dedication  and 
vision  at  the  Challenger  Center. 

The  Center  has  aheady  made  significant  strides  in  establishing  a  Washington 
headquarters  as  well  as  regional  mission  sites  and  affiliated  museums  across 
our  country.  At  these  facilities  children  and  their  teachers  will  carry  on  the 
mission  of  the  Challenger  crew  to  push  out  ever  further  the  fix)ntiers  of  our 
knowledge  and  to  expand  the  very  realm  of  mankind's  dreams  and  aspira- 
tions. It  is  fitting  to  recall  the  words  of  the  poet  Mary  Lee  Hill  as  she  exhorto 
us  to  turn  again  to  life: 
1i  I  should  die  and  leave  you  here  a  while. 
Be  not  like  others,  sore  undone,  who  keep 
Long  vigil  by  the  silent  dust  and  weep. 
For  my  sake  turn  again  to  life  and  smile; 
Complete  these  dear  unflnished  tasks  of  mine. 
And  1.  perchance,  may  therein  comfort  you.** 

To  recognize  the  importance  of  the  Challenger  Center  and  its  charter  to 
expand  educational  opportunities  in  science  and  to  thereby  carry  on  the 
mission  of  the  Challenger  astronauts  and  the  space  program,  the  Congress,  by 
Public  Law  100-684,  has  designated  January  28, 1989,  as  "National  Challenger 
Center  Day"  and  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  day. 

NOW,  THEREFORE.  L  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  January  28. 1989.  as  National  Challenger  Center 
Day.  I  call  upon  the  people  of  the  United  States  to  observe  this  day  by 
remembering  the  Challenger  astronauts  who  died  while  serving  their  country 
and  by  reflecting  upon  the  important  role  the  Challenger  Center  will  play  in 
honoring  their  accompUshments  and  in  furthering  their  goal  of  strengthening 
space  and  science  education. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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ProclamatifHi  5933  of  faouary  12,  1989 
America  Loves  Its  Kids  Month,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Children  are  gifts  from  God,  the  Bible  tells  us.  and  that  is  what  America's 
parents  through  the  centuries  have  known  their  youngsters  to  be.  We  have 
sought  to  give  our  children— our  kids — love  and  well-being  in  the  present  and 
hope  and  opportunity  for  the  future.  We  have  also  sought  to  give  them  a 
realization  of  their  God-given  individual  worth  and  dignity,  the  liberty  that  is 
their  due  as  Americans  and  human  beings,  and  the  reverence.  Ihanks.  and 
obedience  we  owe  the  Almighty  for  makieg  us  His  children. 

The  Scriptures  also  tell  us  that  we  are  made  in  God's  image  and  likeness. 
More  than  2  centuries  ago,  our  Founders  echoed  that  truth  when  they  declared 
that  "all  men  are  created  equal,  that  they  are  endowed  by  their  Creator  with 
certain  unalienable  Rights,  that  among  these  are  Life.  Liberty  and  the  pursuit 
of  Happiness."  If  these  fundamental  and  indispensable  elements  of  our  nation- 
al life  and  heritage  always  inform  our  efforts  as  parents,  families,  communi- 
ties, and  a  country,  in  regard  to  the  children  entrusted  to  us.  we  will  surely 
remember  our  duty  to  cherish  and  protect  them  and  to  respect  their  innate 
dignity  and  rights. 

Not  all  children  are  blessed  with  loving,  a^irming.  and  understanding  parents. 
Many  youngsters  suffer  the  effects  of  permissiveness,  lack  of  guidance,  drug 
and  alcohol  abuse,  and  absence  of  religious  faith.  Fortunately,  remedies  for 
these  ills  do  exist,  and  famihes  and  concerned  citizens  are  doing  all  they  can 
to  guarantee  a  future  of  promise  and  fulfillment  for  their  own  children  and  for 
all  our  kids.  We  owe  our  gratitude  and  cooperation  to  those  who  encourage  us 
to  give  our  children  the  spiritual  as  well  as  material  sustenance  we  all  need. 

We  must  also  continue  to  strive  for  public  policies,  educational  reforms,  and 
conditions  of  economic  growth  and  opportunity  that  help  meet  every  child's 
material  needs — that  break  the  cycle  of  poverty  and  foster  health,  prosperity, 
and  progress  for  our  kids,  families,  communities,  and  Nation.  We  must 
continue  to  aid  school  dropouts;  youngsters  who  run  away  or  are  forced  to 
leave  home;  and  victims  of  child  abuse,  pornography,  and  prostitution.  We 
must  recognize  our  duty  to  report  suspected  child  abuse  and  neglect,  and  to  do 
the  same  in  cases  of  selling  liquor  and  illegal  drugs  to  minors.  And  we  must 
teach  youngsters  the  beauty  of  the  loving,  lifelong  relationship  between 
husband  and  wife  that  is  marriage. 

As  we  celebrate  this  special  month,  let  us  be  mindful  of  the  worth  of  every 
child,  recognize  our  youngsters'  accomplishments,  and  rededicate  ourselves  to 
providing  help  and  support  for  all  who  need  them.  And  let  us  be  sure  to  do 
these  things  with  a  prayer  in  our  hearts  as  we  prove  that,  truly,  America  Loves 
Its  Kids. 

The  Congress,  by  Public  Law  100-602.  has  designated  February  1989  as 
"America  Loves  Its  Kids  Month"  and  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  occasion. 
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NOW.  THEREFORE.  I  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  February  1989  as  America  Loves  Its  Kids  Month, 
and  I  call  upon  all  Americans  to  observe  this  month  with  appropriate  ceremo- 
nies and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Prpclamatioa  5934  of  January  12,  1989 

National  ^^itmg  Nurse  Associations  Week,  1969 


|FR  Doc.  86-1191 
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By  the  President  of  the  United  States  of  Ain«ica 

A  Proclamation 

The  Visiting  Nurse  Associations  of  America  have  served  homebound  Ameri- 
cans since  1885  by  o^ering  excellent  personalized  home  health  care  and 
support  services  in  urban  and  rural  communities. 

These  voluntary,  independently  operated  Associations  supply  a  wide  range  of 
services,  including  nursing  care  by  registered  nurses;  homemaking.  therapy, 
and  social  services  by  qualified  specialists:  friendly  visiting  ser\xes:  and 
many  other  forms  of  assistance  provided  by  volunteers  in  each  community 
served  by  an  Association. 

The  care  provided  by  the  Associations  enables  hundreds  of  thousands  of 
Americans  to  recover  from  illnesses  and  injury  in  the  comfort  and  security  of 
their  homes,  regardless  of  their  ability  to  pay.  Thousands  of  patients  with 
mental  or  physical  handicaps  or  with  chronically  disabling  illnesses  would  be 
unable  to  remain  at  home  without  the  therapeutic  benefits  of  the  Associations' 
care  and  support  services. 

The  Congress,  by  Public  Law  100-493.  has  designated  the  week  of  February  19 
through  February  25.  1989.  as  "National  Visiting  Nurse  Associations  Week" 
and  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  week. 

NOW.  THEREFORE,  L  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  February  19  through  February  25, 
1989.  as  National  Visiting  Nurse  Associations  Week.  I  call  upon  all  Americans 
to  observe  this  week  with  appropriate  ceremonies  and  activities  in  apprecia- 
tion of  the  important  contributions  of  Visiting  Nurse  Associations  to  American 
life. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Presidential  Documents 


Executive  Order  12665  of  January  12,  1989 

Amending  Executive  Order  No.  12658,  President's  Commission 
on  Catastrophic  Nuclear  Accidents 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  Public  Law  100-406.  and  in 
order  to  increase  the  membership  of  the  President's  Commission  on  Cata- 
strophic Nuclear  Accidents  to  eleven  members,  it  is  hereby  ordered  that  the 
number  "nine,"  which  is  found  in  the  second  sentence  of  section  1  of  Execu- 
tive Order  No.  12658,  is  deleted,  and  the  number  "eleven"  is  substituted  in  lieu 
thereof. 


|FR  Doc.  80-1192 
Filed  1-13-89:  11:21  am| 
Billing  code  319&-01-M 


THE  WHITE  HOUSE. 
January  12,  1989. 
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Presidential  Documents 


Executive  Order  12666  of  January  12,  1969 

Exclusions  From  the  Federal  Labor-Management  Relations  Pro- 
gram 


\H  Ooc.  80-1193 

Filed  1-13-89:  11:22  am| 

Eilling  code  319S-01-M 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  Chapter  71  of  title  5  of  the 
United  States  Code,  and  having  determined,  under  section  7103(b)(1)  of  said 
Chapter,  that  the  subdivisions  of  the  Federal  Aviation  Administration.  Depart- 
ment of  Transportation,  listed  below  have  as  a  primary  function  intelligence, 
counterintelligence,  investigative,  or  national  security  woiic  and  having  deter- 
mined that  the  provisions  of  Chapter  71  of  title  5  of  the  United  States  Code 
cannot  be  appUed  to  the  subdivisions  listed  below  in  a  manner  consistent  with 
national  security  requirements  and  considerations,  it  is  hereby  ordered  that 
Executive  Order  No.  12171.  as  amended,  is  further  amended  to  add  the 
following  subsection: 

•*1-213.  The  subdivisions  of  the  Federal  Aviation  Administration.  Department 
of  Transportation: 

(a)  Federal  Air  Marshal  Branch.  International  Civil  Aviation  Security  Division. 
Office  of  Civil  Aviation  Security. 

(b)  Units  composed  of  Civil  Aviation  Security  Inspectors  in  Civil  Aviation 
Seciuity  divisions  whose  responsibihties  require  Federal  air  marshal  func- 
tions." 


THE  WHITE  HOUSE 
January  12,  1989. 
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Jon.  1, 
Jon.  1. 

Jon.  1, 
Jon.  1. 
Jon.  1, 

Jon.  1. 
Jon.  1. 
Jon.1. 

Apr.1. 

VI. 

Apr.  1. 

V.I, 
V.I, 
V-1. 
V-l. 

VI. 
V-l. 

VI. 
VI. 
VI. 


V- 
V- 
V- 
V 
V 
V 
V 
V- 
V- 


V 
V- 
V- 
V 

v- 

V- 


VI. 
VI. 
VI. 


V 

V. 

V 

V 

V 

V 

V 

V. 

V 

V. 

V 

V 

V  1- 

VI. 

VI. 

*v ). 

VI. 

VI. 
VI. 
Jutyl 


988 
988 
988 

988 
988 

988 

988 
988 
988 

988 
988 
988 

988 
988 
988 

988 

988 
988 

988 
988 
988 

988 

1988 
988 
988 
988 
988 
988 
988 
988 

988 
988 


988 
988 
988 
1988 
1988 
988 

988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
980 
988 

988 


TWO 

2«Parts: 

0-W 17.00 

100-499 6.50 

500-899 24.00 

900-1899 „ 11.00 

1900-1910 29  00 

1911-1925 8.50 

1W6 10.00 

1927-fnd :. 23.00 

30  Parts: 

0-199 

200-699 

700-M 

31  Parts: 

0-199 „... „ 13.00 

200-M 16.00 

32Parts: 

1-39,  Vol.  I „ 15.00 

1-39,  Vd.  1 19.00 

1-39,  Vd.  M 18.00 

1-169 „ 20.00 

23.00 

2 1 .00 

13.00 

15.00 

16.00 


^^A^k^  ^fcMB  JmI  ■  ^  a^^.A^ 

rnov        fwvwion  DBW 


Jiity  1,1988 
July  1,1988 
July  1,  1987 
Julyl,  1988 
July  1,1988 
Julyl,  1988 
Julyl,  1988 
July  1,  1987 


20.00 
12.00 
18.00 


190-399 

400-629 

630-699 

700-799 

800-M 

33  Parts: 

1-199 

200-M 

34  Parts: 

1-299 

300-399 

400-M 

35 

36  Parts: 

1-199 

200-M 

37 

38  Parts: 

0-17 

18-M 

39 

40Parts: 

1-51 

52 _. 

53-60 „.. 

61-80 

81-99 


27.00 

19.00 

- 20.00 

12.00 

23.00 

9.50 

12.00 

20.00 

13.00 

21 .00 

19.00 

13.00 

- 21 .00 

26.00 

24.00 

12.00 

25.00 

100-149 23  00 

150-189 _ 18.00 

190-299 „ 24.00 


300-399. 

400-424 

425-699 

700-M ™ 

41Ctiapt«rs: 

1, 1-1 10  1-10 

1,  1-11  to  VMmbi.  2  (2  RoMOfwl) . 

3-6 

7 

8 

9 „ „ 

10-17 

18,  Vd.  I,  Ports  1-5 

18,  Vd.  I,  Ports  6-19 

18,  Vd.  m.  Ports  20-52 

19-100.- 

1-100 

101 


8.50 

21.00 

21.00 

— 27.00 

13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

....  13.00 

13.00 

13.00 

13.00 

10.00 

23.00 

102-200 12.00 

201-M _ 8.50 


July  1,1988 
Julyl,  1988 
Jdy  1,1988 

Julyl,  1988 
July  1,  1987 

«July  1,  1984 

«July  1,1984 

«July  1,  1984 

July  1,  1987 

July  1,  1987 

July  1.  1987 

■'Julyl,  1986 

Jdy  1.  1988 

Jdy  1.1988 

Jdy  1.1988 
Jdy  1,  1987 

Jdy  1,  1987 
Jdy  1,1988 
Jdy  1.  1987 
Jdy  1,1988 

Jdy  1,1988 
Jdy  1,1988 
Jdy  1.1988 

Jdy  1,  1987 
Jdy  1.1988 
Jdy  1,1988 

Jdy  1,  1987 
Jdy  1,  1987 
Jdy  1,  1987 
Jdy  1,1988 
Jdy  1,  1987 
Jdy  1,  1987 
Jdy  1,  1987 
Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 
Jdy  1,  1988 
Jdy  1.  1987 


*  Jdy  1,  1984 

•Jdy  1,1984 

•Jdy  1,1984 

•Jdy  1,  1984 

•Jdy  1,  1984 

•Jdy  1, 

•Jdyl. 

•Jdyl. 

•Jdyl. 

•Jdyl, 

•Jdy  1.  1984 

Jdyl.  1988 

Jdy  1.  1987 

Jdy  1.  1988 

Jdy  1.  1987 


1984 
1984 
1984 
1984 
1984 


TMo 

421 

1-60 15.00 

•61-399 5.50 

400-429 21 .00 

430-End 14.00 

43  Parts: 

1-999 _...: , :..: 15.00 

1000-3999 24.00 

4000-M 1 1 .00 

44  18.00 

45  Parts: 

1-199 :.... 14.00 

200-499 9.00 

500-1199  ..„ 18.00 

1200-M 14.00 

46  Parts: 

1-40 13.00 

41-69 „ 13.00 

70-89 7.00 


90-139 : 12.00 

140-155 „ 12.00 

156-165 14.00 

166-199 „ 13.00 

200-499 19.00 

500-M 10.00 


471 

0-19 ., 17.00 

20-39 21.00 

40-69 „ : 10.00 

70-79 17.00 

80-M 20.00 

48  Chapters: 

1  (Ports  1-51) 26.00 

1  (Parts  52-99) „ 16.00 

2  (Ports  201-251) 17.00 

2  (Ports  252-299) 15.00 

3-6 17.00 

7-14 24.00 

15-M 23.00 

49  Parts: 

1-99 10.00 

100-177 _ 25.00 

178-199 19.00 

200-399 17.00 

400-999 22.00 

1000-1199 17.00 

1 200-M 18.00 

50  Parts: 

1-199 16.00 

200-599 „ 12.00 

600-M 14.00 

CHI  Index  and  Hndhgs  Aids 28.00 

Compl«(o  1989  OR  sd 620.00 

IVHCrOVICnO  \Jni  tflmOn: 

Complon  sot  (on»-time  moSng) „ 125.00 

Conplolo  sd  (oiw  iMiic  (WMinQ) . 
Subscription  (mdM  as  issued)... 
Substfiplion  (mdM  as  issued)... 
Subscription  (moiod  as  issued)... 
Individud  copies 


Od  1.  1987 
Oct  1.  1988 
Od  1.  1987 
Oct.  1,  1987 

Ocf.  1.  1987 
Oct  1.  1987 
Od.  1.  1987 
Od  1.  1987 

Od  1.  1987 

Od  1.  198/ 

Od  1.  1987 

Od  1,  1987 


Od.  1, 
Od.  1. 
Od  1, 
Od.  1, 
Od  1. 
Od  1. 
Od  1. 
Od.  1. 
Od  1. 


1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 


Od.  1.  1987 
Od.  1.  1987 
Od.  1.  1987 
Od.  1.  1987 
Od.  1.  1987 

Od.  1,  1987 
Od.  1,  1987 
Od  1,  1987 
Od.  1.  1987 
Od.  1.  1987 
Od.  1.  1987 
Od.  1.  1987 

Od.  1.  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1.  1987 
Od.  1,  1987 
Od.  1.  1987 
Od.  1.  1987 

Od.  1,  1987 
Otf.  1,  1987 
Od.  1.  1987 

Jon.  1.  1988 

1989 


125.00 

1984 

115.00 

1985 

185.00 

1987 

185.00 

1988 

188.00 

1989 

2.00 

1989 

31.  1967.  Iht  OR  MiMmt  ssuad  ionuorr  I.  1907.  riniW  kt  i 

»Mo  awwaninn  l»  Om  ndut  owt  pnmtiq^ti  *irmt  *m  pmwt  tft.  I.  l9aOM»tarcii 
31.  1968  Tht  Cn  oakini*  itsiMd  «  d  A^.  1.  I9S0.  ilMld  bt  ttimmi. 

«TI«  Jutr  1.  198$  edMoa  d  3?  CR  Pom  1-189  emm»  •  MM  (rfy  Iv  Pwli  1-39 
indusiv*  for  Ha  Ml  tat  d  0«  Ottans*  tcquiiiliw  li|d<iiiii  m  P«n  1-39.  candi  <» 
Unt  OR  odumei  itSMd  01  d  Jutr  1.  1984.  cantaiMi)«aw  parts. 

'N*  ■iiwamnH  W  Mt  vdunw  loart  promulgolW  dariii)  «■  ptrM  My  I,  I9S6  •»  Jim 
30.  I96S.  TtM  OR  vduMt  isawri  a  d  July  1.  1964.  rimU  to  nMJMd. 

•TticJutr  I.  I98S  adMo*  d  41  OR  Oi^Mn  l-IOOcaMoiw  enManlT  tar  Oupm  1  M 
49  iackiiiv*.  ftr  Ito  M  Iwt  d  piiLunmiiil  ftpdliow  ■  ChapNn  I  n  49,  MNSdl  *t  dt*o* 
OR  vdumcs  hum*  a  d  Jdy  1,  1964  onleiniiit  lim*  davMrv 


^•1fB|Sipr,_  ■'«..-.  i,  :  -oirHI  > 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1986 
SUPPLEMENT:  Revised  |anuary  1.  1988 

The  GUIDE  and  the  SUPPLEMENT  should  be 
used  together.  This  useful  reference  tool,  compiled 
from  agency  regulations,  is  designed  to  assist  anyone 
with  Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the  user 
(1)  what  records  must  be  kept.  t2)  who  must  keep 
them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy  reference  to 
the  source  document. 

Compiled  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration. 

Order  /rom  Superintendent  o/  Documents, 
U.S.  Government  Printing  Office, 
Washington,  D.C.  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:   *6243 


DYES 


Chary*  your  ord^r.   *^?^- 


*   please  send  me  the  following  indicated  publications: 


copies  of  the  1986  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  022-003-01123-4  at  $10.00  each. 

copies  of  the  1988  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00011-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  an  additional  25%).  All  prices 

include  regular  domestic  postage  and  handling  and  are  good  through  8/88.  After  this  date,  please  call 
Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Pl«as«  Type  or  Print 

3.  Please  choose  method  of  payment: 

LJ  Chedc  payable  to  the  Superintaident  of  Documents 
D  GPO  Deposit  Account  QZOZHHHD 
ED  VISA  or  MasterCard  Account 

II  I  M  I  I  I  M 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  addren) 
(City.  SUte.  ZIP  Code) 

L 


rn 


(Credit  card  expiration  date) 


Thmmk  yom  for  your  order! 


(Daytime  pbooe  including  at«a  code)  

(Signature) 

4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington,  D.C.  20402-9325 


20»-Ut 


is-  • 

4      _ 
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Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  on];'  by  the 
Superintendent  of  Doctunents,  U.S.  Government  Printing  0{Rc«. 
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Federal  agencies.  These  include  Presidential  proclamations  and 
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for  each  isaua.  or  $1.50  for  each  group  of  page*  as  actually 
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Magnetic  tapes 
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275-3328 
275-3S64 

Single  cofiias/back  copiea: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

7S3-3238 
27»-3S2S 
27S-3088 

FEDERAL  AGENCIES 
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ACTION 

Nonccs 

Grants  and  cooperative  agreements;  availability,  etc.: 
VISTA  projects- 
Regions  2,  S,  5,  and  9, 1970 

Agency  for  International  Development 

NOTICES 

Committees;  establishment  renewal,  termination,  etc: 

Research  Advisory  Committee  et  al.,  2003 
Meetings: 

Research  Advisory  Committee.  2004 

Agrlcufture  Department 

See  also  Animal  and  Plant  Health  Inspection  Service: 
Forest  Service 

NOTICES 

Privacy  Act- 
Systems  of  records.  1972 

Alcohol,  Drug  AlHise,  and  Mental  Health  Adiiilrttoliaaon 

NOTICES 

Federal  agency  urine  drug  testing;  list  of  laboratories 

meeting  minimum  standards.  1994 
Meetings;  advisory  committees: 
February.  1994 

Anbnal  and  Plant  Hetfth  Inspection  Service 

RtJLES 

Interstate  transportation  of  animnU  and  animal  products 
(quarantine): 
Brucellosis — 
State  and  area  classifications.  1923 

Antitrust  Division 

NOTICES 

National  cooperative  research  notiftcatioas: 
National  Center  for  Manufacturing  Sciences,  Inc.,  2006 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Armed  Forces  Recreation  Center,  Ft  DeRossy.  Oaim.  HI. 
1980 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Chfil  Rigttts  Commisaion 

NOTICES 

Meetings;  State  advisory  committees: 
North  Carolina,  1973  « 

Commerce  Department 

See  also  Export  Administration  Bureau;  National  Oceanic 
and  Atmospheric  Administration;  National  Technical 
Information  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
1973 

Defense  Department 

See  also  Army  Department 


NOTICES 
Meetings: 
Defense  Systems  Management  College  Board  of  Visitors. 
1980 

Delaware  River  Basin  Conunission 

NOTICES 
Hearings,  1981 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Seagull  Marketing  Services,  Inc.,  1987 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Christa  McAuIiffe  fellowship  program,  1981 
Emergency  immigrant  education  program,  1983 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Alabama  Geological  Survey,  1966 

Illinois  State  Geological  Survey,  1986 

Morgantown  Energy  Technology  Center,  1986 
Grants  and  cooperative  agreements;  availabiUty,  etc.: 

Coal  research  and  tecimology  development  etc.,  1983 

Environmental  Protection  Agency 

mJLES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  Stater 
North  Carolina,  1931 
Ohio,  1934 
Hazardous  waste  program  authorizations: 

Kentucky.  1940 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
South  Carolina,  1^3 
Washington,  1954 
NOTICES 

Air  quality  criteria: 
Ozone  control  strategies  and  volatile  organic  compound 
reactivity;  policy,  1987 
Air  quality;  prevoition  of  significant  deterioration  (PSD): 
Permit  determinations,  eta — 
Region  IX.  1989 
Toxic  and  hazardous  substances  control 
Chemical  testing — 

Data  receipt  1989 
Premanufacture  notices  receipts;  correction,  1990 

Executive  Office  of  ttie  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  anecting: 
Cimm.  Kenneth  K..  et  al.,  1973 
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Import  investigations: 
Anti-friction  bearings:  national  security  requirements; 
Presidential  decision,  1974 

Family  Support  Administration 

See  Refugee  Resettlement  O^ice 

Federal  Aviation  Administration 

RUL£S 

Air  carrier  certification  and  operations: 

Traffic  alert  and  collision  avoidance  system 
Correction.  1926 
Airworthiness  directives: 

Partenavia  Costruzione  Aeronautiche,  S.p.A..  1928 
PflOPOSCO  RULES 
Airworthiness  directives: 

SAAB-Scania.  1944 
Momccs 
Advisory  circulars:  availability,  etc: 

Airplanes,  small — 
Flight  loads  evaluation.  2033 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Domestic  public  fixed  radio  services  and  private 
operational-fixed  microwave  service:  minimum 
antenna  gain.  1941 
PWWOeCD  RULES 
Radio  services,  special: 
Private  land  mobile  services — 
Trunked  specialized  mobile  radio  systems.  1967 
Nonccs 
Meetings: 

Advanced  Television  Service  Advisory  Committee.  1990 
Applications,  hearings,  determinations,  eta: 
Staples.  Stephen  W..  |r..  et  al..  1990 

Federal  EnerQy  Reyuiatory  Commission 
Nonccs 

Meetings;  Sunshine  Act,  2037 
Applications,  hearings,  determinations,  etc: 
United  Gas  Pipe  Line  Co.,  1987 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Truck  size  and  weight — 

Designated  highway  networks.  1928. 1930 

(2  documents) 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act  2037 

Applications,  hearings,  determinations,  etc: 

Baker.  Robert  S..  et  al.,  1991 

Eastchester  Financial  Corp.  et  al.;  correction,  1991 

Equimark  Corp.  &  Equimanagement.  Inc..  et  aL.  1982 

Union  Planters  Corp.  et  al..  1993 

Wood  Lake  Bancorporation,  Inc.  1992 

Federsi  Trade  Commission 

PROPOSED  R^JLES 

Prohibited  trade  practices: 

Associated  Mills.  Inc..  1946 

Coleco  Industries.  Inc..  1948 
NOTICES 

Premerger  notiHcation  waiting  periods;  early  terminadons. 
1993 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Narasin  and  nicarbazin,  1927 
PM0PO8EO  RUIES  -  "^ 

Human  drugs: 
Orally  administered  menstrual  drug  products  (OTC): 
tentative  final  monograph;  correction.  2039 
NOTICES 

Memorandums  of  understanding: 
National  Food  Authority  of  the  Republic  of  the 
Philippines.  1998 

Forest  Service 

NOTICES 

Meetings: 
Mount  St.  Helens  Scientific  Advisory  Board.  1972 

Health  and  Human  Services  Department 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration:  Food  and  Drug  Administration:  Health 
Care  Financing  Administration:  Public  Health  Service; 
Refugee  Resettlement  Office 

Health  Care  Financing  Administration 

PfWPOSEO  RULES 

Medicare  and  medicaid: 
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DEPAimiENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inepection 
Service 

•  CFRPartTS 

[Docket  No.  88-1711 

BruceHoiii  In  Cattle;  Interstate 
Movement  of  Cattle  from  Class  B  and 
Claaa  C  States  or  Areas 


r.  Animal  and  Mant  Health 
Inspection  Service,  USDA. 
ACnow  Final  rule. 


:  We  are  amending  the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  imposing  additional 
restrictions  on  the  interstate  movement 
of  certain  cattle  from  Class  B  states  or 
areas  and  from  Qass  C  states  or  areas. 
This  rule  will  help  reduce  the  risk  of  the 
interstate  spread  of  brucellosis  and  will 
further  our  goal  of  eradicating  the 
disease. 

trfWCWn  date:  February  17. 1989. 
FOR  nmiNEii  MFomuTiON  contact: 

Dr.  Hugh  E.  Metcalf,  Senior  Veterinary 
Medicpl  Officer,  Ammal  Health  and 
Depredation  Management  Systems. 
Program  and  Policy  Development, 
APHIS,  USDA,  Room  841,  Federal 
Building.  6505  Belcrest  Road 
Hyattsville.  MD  20782,  301-436-8499. 
aupptgnorrAWY  intohmatiom. 

Background 

The  regulations  in  9  CFR  Part  78 
(referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of 
cattle,  bison,  and  swine  in  order  to  help 
prevent  the  interstate  spread  of 
brucellosis,  a  serious  infectious  and 
contagious  disease  of  animals  and  man. 
The  regulations  are  part  of  a  cooperative 
federal  and  state  program  to  eradicate 
the  disease  and  to  protect  states  and 


areas  where  eradication  efforts  have 
been  successful. 

On  September  28. 1988,  we  published 
in  the  Federal  Register  (53  FR  37774- 
37778,  Docket  Number  88-121),  a 
dociunent  proposing  to  amend  SS  78.8 
through  78.10  by  imposing  additional 
restrictions  on  the  interstate  movement 
of  certain  cattle  from  Class  B  and  Class 
C  States  or  areas.  Under  the  proposed 
rule,  brucellosis  exposed  female  cattle 
from  Class  B  States  or  areas  would  be 
allowed  to  move  interstate  to  recognized 
slaughtering  establishments  and 
quarantined  feedlots  only.  Male  cattle 
under  6  months  of  age  from  herds 
known  to  be  affected  would  continue  to 
move  interstate  in  accordance  with  the 
current  regulations.  Under  the  proposal, 
female  cattle  and  test-eligible  male 
cattle  originating  in  Class  C  States  or 
areas  which  are  not  brucellosis  exposed 
and  are  from  herds  not  known  to  be 
affected  would  be  allowed  to  move 
interstate  to  recognized  slaughtering 
establishments  and  quarantined  feedlots 
only.  All  other  interstate  movement  of 
these  cattle  from  Class  C  States  or  areas 
would  be  allowed  only  if  they  originate 
in  certified  brucellosis-free  herds. 

We  are  adopting  the  provisions  of  the 
proposed  rule  based  on  the  reasons  set 
forth  in  the  proposal  and  in  this 
supplementary  information  section. 

Cmnments 

Our  proposal  invited  the  submission 
of  written  comments  postmarked  or 
received  on  or  before  October  13. 1988. 

We  received  15  conunents  addressing 
the  proposed  rule.  Nearly  all  of  the 
comments  we  received  were  submitted 
by  state  agencies  and  associations 
representing  the  cattle  industry.  Five  of 
the  commenters  supported  the  proposed 
rule  as  published,  without  additional 
comment.  Ten  expressed  general 
support  for  the  proposed  rule  but  noted 
additional  concerns  beyond  the  scope  of 
the  proposal,  as  discussed  below.  Two 
of  these  commenters  objected  to  the 
form  of  §  78.9,  asserting  that  it  should  be 
revised  for  purposes  of  clarity. 

Five  comments  addressed  regulatory 
restrictions  that  we  did  not  propose  to 
revise.  One  commenter  suggested  that 
bull  calves  up  to  one  year  of  age 
originating  from  herds  not  known  to  be 
affected  in  Class  B  and  Class  C  States  or 
areas  be  allowed  to  move  without 
restriction.  The  commenter  stated  that 
at  that  age,  there  is  no  risk  of  disease 


transmission  from  an  infected,  sexually 
intact  male,  and  that  the  age  at  which 
restrictions  are  imposed  should  be 
changed  from  6  months  to  12  months. 

Apparently,  this  commenter  has 
confused  the  regulations  contained  in 
S  78.8  concerning  exposed  cattle,  with 
those  of  S  78.9.  applicable  to  cattle 
originating  in  herds  not  known  to  be 
affected.  Paragraphs  (b)  and  (c)  of  {  78.9 
impose  restrictions  on  test-eligible  cattle 
which  originate  in  Class  B  and  Class  C 
States  or  areas,  respectively,  that  are 
not  brucellosis  exposed,  and  are  from  a 
herd  not  known  to  be  affected.  Bull 
calves  become  test-eligible  when  they 
reach  18  months  of  age.  This  is  generally 
considered  to  be  when  they  reach 
sexual  matiirity.  The  commenter  is 
therefore  needlessly  concerned,  since 
the  regulations  do  not  impose 
restrictions  on  the  interstate  movement 
of  bull  calves  from  Class  B  and  C  States 
or  areas  from  herds  not  known  to  be 
affected  until  they  are  test-eligible. 

We  received  two  comments  urging  us 
to  remove  restrictions  on  the  movement 
of  bull  calves  under  18  months  of  age 
from  infected  herds.  In  support  of  this 
position,  one  commenter  cited  the 
resolution  adopted  by  the  National 
Cattlemen's  Association  and  the 
recommendation  of  the  Epidemiologist 
Group  of  the  Southern  Animal  Health 
Association.  Both  groups  favor  removing 
restrictions  on  interstate  movement  of 
bull  calves  less  than  12  months  of  age 
from  affected  herds.  A  third  commenter 
war  in  fsvor  of  the  proposed  rule 
regarding  cattle  from  herds  not  known 
to  be  affected  in  Class  C  States  or  areas, 
and  also  endorsed  the  associations' 
recommendations. 

The  existing  regulations  allow 
brucellosis  exposed  bull  calves  under  6 
months  of  age  from  herds  known  to  be 
affected  to  move  interstate  without 
additional  restrictions  if  they  are:  (1) 
Weaned  fitun  brucellosis  reactors  or 
exposed  cows  at  least  30  days  before 
interstate  movement;  or  (2)  nursing 
brucellosis  exposed  cows  and  moved 
within  10  days  of  a  herd  blood  test  We 
believe  there  is  insufficient  scientific 
evidence  to  support  the  commenters' 
position  that  bull  calves  greater  than  6 
months  of  age  from  affected  herds  do 
not  pose  any  disease  risk  and,  therefore, 
continued  restriction  on  interstate 
movement  of  exposed  animals  from  high 
risk  areas  is  warranted.  Accordingly,  we 
have  not  made  any  changes  to  those 
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provisions  in  the  final  rule  on  the  basis 
of  comments. 

Three  commenters  stated  that  the 
regulations  should  allow  movement  of 
female  cattle  from  Class  C  States  or 
areas  if  the  cattle  are  spayed  upon 
arrival  at  their  &aal  deatinatkn.  One  of 
the  ooauaentars  liaUted  its  siim"*H'*'  to 
heifer  calves  from  herds  not  known  to 
be  affected  in  Class  C  States  or  areas. 
and  asked  that  we  cooaider  aUowing 
these  cattle  to  be  shipped  interstate  to 
quarantined  feedlots  or  pastures,  end  in 
sealed  trucks  with  permit  and  LO.  tags, 
to  be  ''S"  branded  or  spayed  upon 
arrival  at  their  final  destination. 
Another  commenter  suggested  that  the 
regulatioas  be  revised  to  allow  calves 
with  ~S  brand  or  red  paint"  to  be 
shipped  to  assembly  points.  "S"  branded 
there,  and  held  pending  full  loads:  to 
allow  red  painted  calves  to  be  "F" 
branded  and  graxad:  and  to  allow 
heifers  to  be  apayed  at  their  final 
destination. 

Current  i  7a9(dX2KiKA)  provides  that 
test-eligible  catda  that  are  not 
brucelloais  exposed  bom  herds  not 
known  to  be  affected  in  Class  C  States 
or  areas  may  be  "S"  branded  upon 
arrival  at  a  quarantined  feedlot  if  moved 
there  direcdy  from  a  farm  of  origin. 
Current  1 78J(dM2MiKB)  provides  that 
they  may  also  move  directly  from  a  farm 
of  origin  to  a  specifically  approved 
stockyard  and  then  directly  to  a 
quarantined  feedlot  if  "S"  branded  upon 
arrival  at  the  stockyard  and  then 
accompanied  by  an  '^"  brand  permit  to 
the  quarantined  feedlot.  The  regulations 
in  current  1 78J(d)(lHiv)  allow  these 
cattle  to  be  moved  to  a  specifically 
approved  stockyard  "S"  branded  there, 
and  then  moved  to  a  recognized 
slaughtering  establishment  if  moved 
direcdy  from  a  farm  of  origin  or 
nonquarantined  feedlot  The  regulations 
in  i  7aJ  do  not  prohibit  spaying  catde 
upon  arrival  at  a  quarantined  feedlot  or 
specifically  approved  stockyard  if 
moved  direcdy  bom  a  farm  of  origin. 
We  do  not  believe  it  is  necessary  or 
desirable  to  provide  similar  provisions 
for  movement  of  cattle  from  stockyards 
(o  their  final  destination  due  to  the 
foreseeable  risk  that  they  may  be 
improperly  commingled  or  misplaced 
during  movement  It  is  important  that 
cattle  be  properly  identified  when  they 
commence  movement  through  the 
marketplace  in  order  to  maintain  their 
identity  and  contain  the  spread  of 
brucelloais.  We  cannot  ensure  that 
identification  of  these  animals  will  be 
maintained  if  they  are  not  properly 
identified  at  the  first  instance  they  might 
come  in  contact  with  cattle  fitMB  other 
herds.  At  present  APHIS  lacks  the 


manpower  and  resources  to  carry  out 
additional  requirements  for  sealing  and 
unsealing  trucks,  as  suggested  by  one 
commenter,  and  we  do  not  consider  this 
to  be  a  practical  alternative.  Specifically 
approved  stockyarda  maintain  facilities 
for  handling  thMS  mimah  and.  as  a 
practical  matter,  we  believe  they  should 
be  required  to  continne  to  do  so. 

We  are  not  pnoosiai  Is  iBclade  a 
provisioo  for  T"  Ofsnmng  cattls.  as  s 
commeBtar  saggssted.  since  this  is  a 
regulatory  program  employed  by  sobm 
states  to  sUow  csttie  from  herds  not 
known  to  be  affected  in  Class  B  and 
Claas  C  States  or  areas  to  graze  without 
going  directly  to  a  quarantined  feedlot 
The  final  rule  allows  fesule  cattle  and 
test-eligihle  male  cattle  to  move  from 
□ass  C  Statea  or  araaa  to  recogniaed 
slau^tering  establishments  and 
quarantined  feedlots  only,  under  the 
provisions  of  1 78A  in  order  to  further 
reduce  any  riak  of  spreading  the  dJseaae 
It  would  be  contrary  to  our  purposes,  aa 
stated  in  the  propoaaL  to  allow  thia 
additional  movement 

We  received  two  coeunents  criticizing 
APHIS  for  not  proposing,  in  tota  th« 
recommendations  of  the  Brucellosis 
Committee  arising  from  the  196S  meeting 
of  the  United  States  Animal  Health 
Association  (USAHA).  At  diet  meeting, 
the  Brucellosis  Coaunittee 
recommended  that  after  October  1, 1986* 
only  steers,  spayed  heifers,  "S"  branded 
cattle,  and  cattle  from  certified  free 
herds  be  allowed  to  move  interstate 
from  Class  C  Statea  or  areas.  One 
commenter  stated  that  the  Brucellosis 
Committee's  recommendation  applied  to 
all  catde  in  Class  C  States  or  areas. 
~particulariy  females,"  without  regard  to 
age  or  premises  of  origin.  The  other 
stated  that  the  recommendation  wes 
applicable  to  aU  cattle  in  Qass  C  States 
or  areas,  without  regard  to  status  of 
herds  of  origin. 

Our  rule  carries  out  the  intent  of  the 
USAHA  recommendation  by  restricting 
the  movement  of  all  female  and  test 
eligible  male  cattle  bom  Class  C  States 
or  areas,  that  are  not  brucellosis 
exposed,  and  are  from  a  herd  not  known 
to  be  affected.  We  do  not  beUeve  that 
the  USAHA's  underlying  intent  was  to 
prevent  movement  of  all  cattle  bom 
Class  C  States  or  areas  without  regard 
to  disease  risk.  Thia  ia  evident  bom  the 
USAHA's  exclusion  of  steers,  spayed 
heifers,  "S"  branded  catde,  and  cattle 
from  certified  free  herds  from  its 
recommendation. 

The  restrictions  imposed  by  the  final 
rule  do  not  apply  to  cattle  originating  in 
a  certified  free  herd,  because  they  do 
not  present  any  risk  of  spreading  the 
disease.  The  restrictions  also  do  not 


apply  to  aiale  catde  that  are  not  teal 
eligible  bxtm  herds  not  known  to  be 
affected,  because  there  is  no  sdentiflc 
justification  for  imposing  additiraial 
restrictions  on  male  cattle  that  have  not 
reached  sexual  maturity  bom  these 
herds  We  did  propose  to  rastrid 
interstate  movement  of  expoeed  female 
cattle  from  herds  known  to  be  effected 
in  Class  B  and  Qass  C  States  or  areas 
because  of  the  attendant  disease  risk. 
The  proposed  restrictions  do  not  apply 
to  bnioelloais  expoaed  bull  calves  undv 
e  months  of  age  that  meet  the  criteria  aal 
forth  in  1 7BJ(c)(l),  however,  becauae 
there  is  no  scientific  evidence  thet  they 
present  a  significant  risk  of  spreading 
the  disease.  We  are  not  making  any 
changes  in  the  final  rule  on  the  ba^  of 
these  comments. 

Two  commenters  expressed  concern 
that  additional  restrictions,  beyond 
those  of  the  prtqxMed  rule,  are 
necessary  to  protect  cattle  and  enhance 
eradication  efforts.  One  commenter  was 
concerned  that  unrestricted  movement 
as  allowed  under  the  existing  regulation, 
of  sexually  intact  buO  calves  of  op  to  18 
months  of  age  bom  herds  not  known  to 
be  affected  in  Class  C  States  or  areas 
could  pose  a  disease  risk.  We  are  not 
aware  of  any  scientific  evidence  that 
would  justify  restricting  the  movement 
of  bull  calves  firom  these  herds  before 
the  calves  become  test  eligible. 

The  second  commenter  endorsed  the 
proposed  rule  and  suggested  that  we 
revise  the  regulations  in  the  final  rule  to 
eliminate  movement  to  quarantined 
feedlots.  According  to  the  commenter. 
this  measure  is  necessary  because 
movement  of  cattle  from  quarantined 
feedlots  to  breeding  farms  caratot  be 
(nevented,  despite  federal  and  state 
efforts.  We  believe  that  some  movement 
of  catde  from  Class  B  and  Class  C 
States  or  areas  should  remain 
permissible  under  the  regulations,  as 
long  as  disease  risk  is  minimized  and 
safeguards  agaiiut  spread  of  the  disease 
are  provided.  Quarantined  feedlots  and 
recognized  slaughtering  establishments 
are  subject  to  the  regulations  of  Part  78 
and  must  satisfy  certain  minimum 
criteria  to  achieve  and  maintain  their 
status.  In  this  manner,  we  can  ensure 
that  safeguards  are  employed  to  protect 
against  further  spread  of  the  disease. 
We  are  continuing  our  cooperative  effort 
with  the  states  to  enforce  the  regulations 
and  hope  to  eliminate  the  reason  for  the 
commenter's  concent 

We  are  not  making  any  changes  in  the 
final  rule  as  a  result  of  the  comments 
received.  We  are  correcting  a 
typographical  error  that  appeared  in  the 
text  of  proposed  rule.  The  word  "herd" 
is  added  following  the  words,  "originate 
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in  a  certified  brucellosis-free,"  In 
paragraph  (d)(3)  of  i  78.9.  It  was 
inadvertently  omitted  from  the 
published  proposal. 

Executive  Ordw  12291  and  Regulatory 
FlexibUityAct 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  that  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consiuners, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

We  do  not  expect  the  additional 
restrictions  imposed  by  this  nde  on 
interstate  movement  of  certain  catde 
from  Class  B  and  Class  C  States  or 
areas  to  have  a  significant  economic 
impact  on  the  small  entities  owning 
herds  affected  by  this  actioiL 

Since  publication  of  the  proposed  rule 
on  September  28. 1988.  die  State  of 
Louisiana  has  been  determined  to  meet 
the  criteria  for  a  Class  B  State  or  area. 
An  interim  rule  changing  the 
classification  of  Louisiana  frt>m  a  Class 
C  State  or  area  to  a  Class  B  State  or 
area  was  published  September  29, 1988 
(53  FR  37988-37989),  leaving  only  one 
area  in  the  United  States  classified  as 
Class  C 

We  estimate  that  fewer  than  one 
percent  of  all  herds  in  Class  B  States 
and  areas  are  affected  by  the  rule.  We 
consider  that  most  of  these  are  owned 
by  small  entities  for  purposes  of  our 
analysis.  We  also  consider  that  97 
percent  of  all  herd  owners  in  the 
remaining  Class  C  area  affected  by  our 
rule  are  small  entities,  and  that 
approximately  80  percent  of  all  herds  in 
the  affected  area  are  not  known  to  be 
affected. 

We  estimate  that  approximately  90 
percent  of  the  cattle  moved  from  Class  B 
and  Class  C  States  or  areas  are  moved 
interstate  to  quarantined  and 
nonquarantined  feedlots.  As  a  result  of 
this  rule,  catde  from  herds  known  to  be 
affected  in  Class  B  States  or  areas  may 
continue  to  move  interstate  to 
quarantined  feedlots.  Catde  bom  herds 
not  known  to  be  affected  in  the  Class  C 
States  or  areas  may  also  continue  to 
move  to  quarantined  feedlots.  Catde 
from  certified  brucellosis-free  herds, 
steers,  spayed  heifers,  and  males  that 


are  not  test-ellgibie,  originating  in  Class 
C  States  or  areas,  may  continue  to  move 
to  both  quarantined  and  nonquarantined 
feedlots.  All  female  cattle  from  a  farm  of 
origin  and  from  herds  other  than  those 
certified  bruceilosis-fr^e  in  Qass  C 
States  or  areas  must  be  "S"  branded  at 
the  farm  of  origin  or  upon  arrival  at  a 
quarantined  feedlot  or  specifically 
approved  stockyard,  and  may  be 
required  to  be  accompanied  by  an  "S" 
brand  permit  for  interstate  movement  to 
quarantined  feedlots. 

We  expect  that  some  owners  of  catde 
restricted  in  interstate  movement  by  this 
rule  will  spay  their  catde  at  a  cost  of  $5 
to  $10  per  head  so  that  they  may  move 
without  restrictions.  This  cost  can  be 
recovered  when  the  catUe  are  sold  at 
prices  competitive  with  those  for  catde 
from  Qass  Free  and  Qass  A  States  or 
areas.  (By  spaying  heifers,  catde  owners 
also  avoid  the  cost  of  vaccinating  them 
for  brucellosis.) 

We  also  expect  that  some  catde 
feeders  that  receive  catde  from  Qass  B 
and  Qass  C  States  or  areas  may  qualify 
their  nonquarantined  feedlots  as 
quarantined  feedlots  to  maintain  their 
maricet  share  of  business.  We  do  not 
believe  that  the  number  of  catde  moved 
interstate  to  slaughter  bom  the  Qass  B 
and  Class  C  States  or  areas  affected  by 
this  rule  will  change.  Most  of  the  catde 
moved  interstate  exclusively  for 
breeding  purposes  from  the  one  Qass  C 
area  affected  by  this  action  currendy 
originate  from  certified  brucellosis-free 
herds. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  OMB  control  number  0579- 
0047. 

Executive  Order  12S72 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Brucellosis,  Catde, 
Hogs,  Quarantine,  Transportation. 


Accordingly,  9  CFR  Part  78  is 
amended  as  follows: 

PART  78-BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authoiitr  21  U.S.C  111-1148-1. 114g.  115. 
117. 120. 121. 123-126, 134b,  134f.  7  CFR  2.17. 
2.51.  and  371.2(d). 

tTM    [Amsmlsd] 

2.  In  the  introductory  text  of 

S  78.8(c)(1),  the  phrase  ".  other  than 
female  catde  which  originate  in  Class  B 
States  or  areas  or  Qass  C  States  or 
areas,"  is  added  immediately  before  the 
word  "may." 

3.  In  §  78.8(c)(2).  '78.9(d)(3)(iv).  or 
78.9(d)(3)(v)"  is  removed  and  "or 
7&9(d)(3)  of  diis  part"  is  added  in  dieir 
place. 

4.  In  1 78.9,  the  first  sentence  of  the 
introductory  paragraph  is  removed,  and 
the  following  two  sentences  are  added 
in  its  place  to  read  as  follows: 

$78.9    Cattle  from  hards  not  known  to  tM 


Male  catde  which  are  not  test  eligible 
and  are  from  herds  not  known  to  be 
affected  may  be  moved  interstate 
without  further  restriction.  Female  catde 
which  are  not  test  eligible  and  are  from 
herds  not  known  to  be  affected  may  be 
moved  interstate  only  in  accordance 
with  S  78.10  of  this  part  and  this  section. 


5.  In  §  78.9(d),  the  introductory  text  of 
paragraph  (d)  and  paragraph  (d)(3)  are 
revised  to  read  as  follows: 


(d)  Class  C  States/areas.  All  female 
catde  and  test-eligible  male  catde  which 
originate  in  Qass  C  States  or  areas,  are 
not  brucellosis  exposed,  and  are  from  a 
herd  not  known  to  be  affected  may  be 
moved  interstate  from  Class  C  States  or 
areas  only  under  the  conditions 
specified  below: 
•        •        •        *        • 

(3)  Movement  other  than  in 
accordance  with  paragraphs  (d)(1)  or  (2) 
of  this  section.  Such  catde  may  be 
moved  interstate  other  than  in 
accordance  with  paragraphs  (d)(1)  or  (2) 
of  this  section  only  if  such  catde 
originate  in  a  certified  brucellosis-free 
herd  and  are  accompanied  interstate  by 
a  certificate  which  states,  in  addition  to 
the  items  specified  in  §  78.1  of  this  part 
that  the  catUe  originated  in  a  certified 
brucellosis-free  herd. 

&  In  S  7&ia  the  heading  and 
paragraph  (b)  are  revised  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 
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§  7s.  10    OfllcW  vscclnstlon  of  cottto 
raovlnQ  Into  snd  out  of  C1>w  B  snd  Ctew  C 
•tatos  or  STMM. 
•        •        *        •        • 

(b)  Female  cattle  bom  after  January  1. 
1964,  which  are  4  months  of  age  or  over 
must  be  official  vaccinates  to  move  into 
a  Class  C  State  or  area  *  unless  they  are 
moved  interstate  directly  to  a 
recognized  slaughtering  establishment 
or  quarantined  feedlot  or  directly  to  an 
approved  intermediate  handling  facility 
and  then  directly  to  a  recognized 
slaughtering  establishment.  Female 
cattle  eligible  for  official  calfhood 
vaccination  and  required  by  this 
paragraph  to  be  ofUdally  vaccinated 
may  be  moved  interstate  from  a  farm  of 
origin  directly  to  a  specifically  approved 
stockyard  and  be  officially  vaccinated 
upon  arrival  at  the  specifically  approved 
stockyard. 

(c)  Female  cattle  bom  after  January  1. 
1964.  which  are  4  months  of  age  or  over 
must  be  official  vaccinates  to  move 
interstate  out  of  a  Class  C  State  or 
area  *  under  {  78.9(d)(3)  of  this  part. 
Female  cattle  from  a  certified 
brucellosis-free  herd  that  are  eligible  for 
official  calfhood  vaccination  and 
required  by  this  paragraph  to  be 
officially  vaccinated  may  be  moved 
interstate  from  a  farm  of  origin  directly 
to  a  specifically  approved  stockyard  and 
be  officially  vaccinated  upon  arrival  at 
the  specifically  approved  stockyard. 

Done  in  Washington.  DC  this  11th  day  of 
January  1968. 

Larry  B.  Slatb. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc  88-1016  Filed  1-17-60:  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  AvIatkMi  Administration 

14  CFR  Parts  1. 91, 121, 125, 129,  and 
135 

Trame  Alert  and  CoNWon  Avoidance 
System,  Correction 

AOENCv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule.  Correction: 
Amendment  number. 


:  FAA  is  correcting  an  error  in 
the  Amendment  number.  In  FR  Doc.  89- 
451.  published  Tuesday.  January  10, 


1989,  on  page  940.  please  change 

Amendment  number  135-29  to  read  135- 

3a 

FOH  RMTHni  MTOMIATION  CONTACT: 

Frank  Rock,  Aircraft  Engineering 

Division:  AIR-lZa  (202)  287-8567,  667- 

6941. 

MiduMlD-Tripbtt 

Legal  Technician.  Program  Management 

Staff,  AGC-ia 

(FR  Doc  80-1068  Filed  1-17-8B:  8:45  am] 
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14CFRPart39 

[Doctot  No.  St-CC-1-AO;  AmdL  30-6117] 

AirwonMneaa  Directlvea;  Partenavia 
Coetnuione  Aeroftautlctie  8j>JL 
Modele  P  69,  P  6SB,  P  68C  P  68TC  P 
99  "Obeerver ,  P  69TC  "ObtrnvT 


AOmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  all  Partenavia  Costnudone 
Aeronautiche  S.p.A.  Modeln  P  68,  P  68a 
P  68C.  P  68TC.  P  68  "Observer",  and  P 
68TC  "Observer"  airplanes,  which 
requires  removal  of  the  eight  (4  per 
engine)  engine  mount  to  wing 
attachment  bolts  and  inspection  for 
damage,  installation  of  washers  under 
the  bolt  heads,  replacement  %vith 
serviceable  bolts,  and  torquing  each  bolt 
to  the  specified  limits.  Investigation  of 
an  accident  involving  a  P  68C  airplane 
and  the  results  of  a  subsequent  operator 
survey  have  disclosed  cases  of  engine 
mounting  bolts  not  having  the  required 
washers,  plus  damaged  and 
undertorqued  mounting  bolts.  The 
actions  specified  in  this  AD  will  ensure 
the  structural  integrity  of  the  engine 
mounting  system. 

DATt  Effective  Date:  February  16, 1989. 
Compliance:  Required  within  the  next 
25  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  after  the  last  engine 
removal. 


*  Female  callle  lin;»orted  into  the  Unilad  Stale* 
may  be  exempted  from  the  vaccination 
requ.rcmenti  of  this  paragraph  with  the  concurrence 
of  the  Stale  animal  health  official  of  the  Slate  of 
dealmalioa  Thi*  concurrence  it  required  prior  to 
importation  of  the  cattle  into  the  United  State*. 


;  Partenavia  Service  Bulletin 
(SB)  No.  76,  dated  December  2a,  1988, 
applicable  to  this  AD,  may  be  obtained 
from  Partenavia  Costruzione 
Aeronautiche  S.p.A.,  Via  Cava  80026 
(Casoria  (Naples)  Italy.  This  information 
may  also  be  examined  at  the  Rules 
Docket.  FAA.  Office  of  the  Assistant 
Chief  Counsel  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 

PON  PURTHm  MPOMMATION  CONTACT 

Mr.  Carl  Mittag,  Brussels  Aircraft 


Certification  Staff,  AEU-lOa  Europe, 
Africa  and  Middle  East  Office,  FAA  c/o 
American  Embassy,  B-IOOO,  Briissels, 
Belgium:  telephone  513-38.30:  or  John  P. 
Dow.  FAA.  ACE-109.  601  E  12th  St., 
Kansas  City,  Missouri  64106;  telephone 
816-426-6832. 

awpi  msNTAWv  information: 
Investigation  of  a  fatal  accident 
involving  a  Partenavia  Model  P  68C 
airplane  and  a  subsequent  survey  of 
several  operators  revealed  that  some 
airplanes  had  washers  missing  frvm  the 
engine  mounts,  undertorque  of  the  bolts 
and  damaged  bolts  that  could  result  in 
looseness  of  the  engine  mounts.  As  a 
result  of  these  reports,  the  manufacturer 
issued  SB  No.  76.  dated  December  23. 
1988,  specifying  removal  and  visual 
inspection  of  the  eight  (4  per  engine) 
engine  mount  to  wing  attachment  bolts 
on  all  Partenavia  Costruzione 
Aeronautiche  S.pA.  Models  P  68  series 
airplanes. 

The  Registra  Aeronautico  ItaUano 
(RAI),  who  has  responsibility  and 
authority  to  maintain  the  continuing 
airworthiness  of  these  airplanes  in  Italy, 
has  classified  this  SB  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  ItaUan  registration,  this 
action  has  the  same  effect  as  an  AD  on 
airplanes  certified  for  operation  in  the 
United  States.  The  FAA  relies  upon  the 
certification  of  the  RAI  combined  «irith 
FAA  review  of  pertinent  documentation 
in  finding  compliance  of  the  design  of 
these  airplanes  with  the  applicable 
United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of  SB 
No.  76.  dated  December  23, 1968,  and  the 
mandatory  classification  of  this  SB  by 
the  RAI.  Based  on  the  foregoing,  the 
FAA  has  determined  that  the  condition 
described  herein  is  an  unsafe  condition 
that  may  exist  or  develop  on  other 
products  of  the  same  type  design 
certificated  for  operation  in  the  United 
States.  Therefore,  an  AD  is  being  issued 
requiring  removal  and  inspection  of  the 
eight  (4  per  engine)  engine  mount  to 
wing  attachment  bolts  on  all  Partenavia 
P  68  series  airplanes.  Because  an 
emergency  condition  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 


•■^^fth. 
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amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  inmiediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regiilation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption 
"ADDRESSES"  at  the  location 
identified. 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39-{AIICNDED1 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  10e{g)  (Revised.  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 
Partenavia  Costruziocie  AeronautidM.  SPA: 

Applies  to  Models  P  68.  P  66a  P  68C.  P 
earrc  P  68  "Observer",  and  P  6flTC 
"Observer"  (all  serial  nun]l>er8)  airplanes 
certiflcated  in  any  category. 
Compliance:  Required  within  the  next  25 

hours  time-in-service  (TIS)  after  the  effective 

dale  of  this  AD.  unless  already  accomplished 

after  the  last  engine  removal. 
To  prevent  loss  of  structural  integrit>-  of  the 

engine  mounts,  accomplish  the  follotwing  as 


referenced  in  Partenavia  Seivice  Bulletin  (SB) 
No.  76  dated  December  23. 1988: 

(a)  Inspect  the  engine  mounting  system  as 
follows  for  both  engines: 

(1)  Prepare  the  airplane  as  necessary  as 
described  for  "Engine  Removal"  in  the 
Partenavia  Maintenance  Manual  and  support 
the  engine  with  a  hoist. 

(2)  Remove  the  mount  bolts  (P/N  MS 
20006-12)  from  the  airframe  one-by-one 
starting  with  the  lower  bolts. 

(3)  With  a  lOx  magnifier,  visually  inspect 
the  bolts  for  cracks,  circumferential  scoring, 
corrosion,  or  absence  of  protective  coating  on 
the  shank  of  the  bolt.  Prior  to  further  flight 
discard  all  damaged  bolts,  and  replace  with 
serviceable  bolts. 

(4)  Insure  that  washers  (P/N  MS  2000Z-C6) 
are  properly  installed  on  all  the  engine  mount 
attachment  bolts  with  the  chamfer  in  the  hole 
mating  with  the  head  of  the  bolt 

(5)  Reinstall  undamaged  bolts  or 
replacement  bolts  and  washers.  Starting  with 
the  upper  bohs,  torque  each  335  to  375  inch- 
pounds. 

(6)  Prepare  the  airplane  for  flight  as 
described  in  "Installation  of  Engine"  in  the 
Partenavia  Maintenance  Manual. 

(b)  Repeat  the  requirements  of  paragraph 
(a)  of  this  AD  at  any  sut>8equent  engine 
removal. 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AO 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Aircraft  Certification  Division. 
AEU-lOa  Europe.  Africa,  and  Middle  East 
Office.  FAA.  c/o  American  Embassy,  B-1000 
Brussels.  Belgium. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document 
referred  to  herein  upon  request  to 
Partenavia  Costruzione  Aeronautiche. 
S.p.A.,  Via  Cava  80026  Casoria-Naples, 
Italy;  telephone  81  759-0946;  or  may 
examine  this  dociunent  at  the  FAA, 
Office  of  Assistant  Chief  Counsel,  Room 
1558,  601  East  12th  Street  Kansas  City, 
Missouri  64106. 

This  amendment  becomes  effective  on 
February  16, 1989. 

Issued  in  Kansas  City,  Missouri,  on  January 
6,1969. 
Batty  D.  CleinentB, 

Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc  8&-1090  Filed  l-17-«9;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Naraski  And  Nlcarfoazin 

agency:  Food  and  Drug  Administration. 


action:  Final  rule. 


tUMIIARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Elanco 
Products  Co.  The  NADA  provides  for 
using  a  combLnation  Type  A  medicated 
article  containing  narasin  and 
nicarbazin  to  manufacture  a  Type  C 
medicated  feed  for  the  prevention  of 
coccidiosis  in  broiler  chickens. 

EFFECnvc  date:  January  la  1989. 

for  further  INFORaiATION  CONTACT 

Diane  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4913. 

SUPPLEMENTARY  INFORMATION:  Elanco 
Products  Co.,  a  Division  of  Eh  Lilly  and 
Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  has  filed  NADA 
138-952  which  provides  for  the  use  of  a 
combination  Type  A  medicated  article 
containing  narasin  and  nicarbazin.  each 
at  a  concentration  of  36  grams  per 
pound,  to  manufacture  a  Type  C 
medicated  feed  for  the  prevention  in 
broiler  chickens  of  coccidiosis  caused 
by  Eimeria  necatrix,  E.  tenella,  E. 
acervulina,  E.  brunetti,  E  mivati,  and  £. 
maxima.  Narasin  and  nicarbazin  are 
currently  approved  for  separate  use  in 
broiler  feetls  for  the  prevention  of 
coccidiosis  (narasin  at  54  to  72  grams 
per  ton,  nicarbazin  at  113.5  grams  per 
ton).  The  combination  has  now  been 
shown  to  be  safe  and  effective  at  lower 
concentrations  for  both  drugs  (27  to  45 
grams  of  each  drug  per  ton)  for  the 
prevention  of  coccidiosis. 

The  application  is  approved  and  the 
regulations  in  21  CFR  558.4(d).  558.366(a) 
and  (c),  and  558.366(c)  are  amended 
accordingly.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  %vith  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  \  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-«Z  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
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cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Ust  of  SubjecU  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  cit&iion  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authotitr  Sec  SIZ  82  Stat.  343-351  (21 
U.S.C  380b):  21  CFR  5.10  and  5.83. 

2.  Section  558.4  is  amended  in 
paragraph  (d)  in  the  table  entitled 
"Category  II"  by  alphabetically  adding 
new  entries  for  "Narasin"  and 
"Nicarbazin  (granular)",  and  by  revising 
the  current  entry  for  "Nicarbazin".  to 
read  as  follows: 


SS58.4 

(d)  •  •  • 


Category  II 


Assay 


Drug 


lypcA 


Types 

WMXKVUftt 

(lOOx) 


Assay  lirrals 

percent  >  type 

B/C 


Htnm.—        90-110     5.675  0/       85-115/75-125 
b 
(1.25%). 

•  •  •  •  • 

NKWtW-  90-110     5.675  0/       85-115/75-125 

Tin  to 

lafm*f  (1.25%) 

Nicwbe-  96-106    5  675  9/       85-115/80-120 

zin  >> 

(powdeO.  (1.25%). 


I  rwxies  tar  erther  Type  B 
Ids.  For 


'  f^mtrnM  o»  l«be>ed  swouH. 

»Vsfcias  gwwri  rsproserU  mnt  -  - 
or  Type  C  rnediceted  feeds.  Por  those  drugs  that 
have  two  rvige  inMs.  the  first  set  «  tor  •  Type  B 
medfcaled  leed  and  the  second  set  •  for  a  Type  C 
medcated  feed.  These  values  (ranges)  have  been 
aaanned  in  order  to  provide  for  the  posaMiiy  o( 
dtulion  ct  a  Type  B  wedKatod  toed  «Mth  loiMr  assay 
limils  to  make  a  Type  C  medKatod  feed. 


3.  Section  558.363  is  amended  by 
revising  paragraph  (a)  and  by  adding 
new  paragraph  (c](l)(iii)  to  read  as 
follows: 


(a)  Approvals.  Type  A  medicated 
articles  containing  the  specified  levels  of 
narasin  granted  to  firms  identified  by 
sponsor  numbers  in  S  510.600(c)  of  this 
chapter  for  use  as  in  paragraph  (c)  of 
this  section  are  as  follows: 


(1)  To  000986:  36.  45.  54.  72.  and  90 
grams  per  pound,  paragraph  (c)(l)(i). 

(2)  To  000986:  36.  45.  54,  72,  and  90 
grams  per  pound  with  10.  20.  50.  and  80 
percent  of  roxarsone.  paragraph 

(c)(l)(ii). 

(3)  To  000986:  36  grams  per  pound 
with  36  grams  per  pound  of  nicarbazin, 
paragraph  (c)(l)(iii). 

•        *        •        •        • 

(€)••• 
(1)  •    •    • 

(iii)  Amount  per  ton.  Narasin.  27  to  45 
grams,  plus  nicarbazin.  27  to  45  grams. 

(A)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  necatrix,  E.  tenella.  E. 
acervulina,  E.  bninetti.  E  mivati.  and  E 
maxima. 

(B)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  the  sole 
ration.  Do  not  feed  to  laying  hens.  Do 
not  allow  adult  turkeys,  horses,  or  other 
equines  access  to  formulations 
containing  narasin.  Ingestion  of  narasin 
by  these  animals  has  been  fatal. 
Withdraw  5  days  before  slaughter.  The  2 
drugs  can  be  combined  only  at  a  1:1 
ratio  for  the  27  to  45  grams  per  ton 
range. 

4.  Section  558.366  is  amended  in  the 
table  of  paragraph  (c)  by  adding  a  new 
first  entry  to  read  as  follows: 
S558.366    Wcwbeiln. 

(c)  *  ♦  * 


grama  par  ton 


par  ton 


IndKaltons  tor  uaa 


Sponaor 


27  to  45... 


Naraam  27  to  45- 


cNckena:  prevention  o(  eocciiiosis  caused  by  Gmerm  tm*-    Sec  558J63  (cMiMB). 
£  rmcatn.  £  acanuUnt,  £  maww  £  bntmUi,  ani  £ 


000966 


Dated:  |anuary  10, 1988. 
Garald  B.  Guaat. 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc  8»-1110  Filed  1-17-88:  8:45  am] 
I  coot  4i«a-ev« 


action:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  AdmMetratlon 

23CFRPart6S8 
(FHWA  Docket  No.  M-«) 
mN:  212S-AC10 

Truck  Stze  and  Weight;  National 
Network    Kentudcy 

AQCNCV:  Federal  Highway 
Administration  (FHWA).  DOT. 


:  This  document  amends 
Appendix  A  of  23  CFR  Part  658  to  permit 
the  State  of  Kentucky  to  temporarily 
restrict  the  use  of  the  northbound  lanes 
of  Interstate  Route  1-75/71  from  1-275  in 
Kentucky  to  the  Ohio  State  line  by 
certain  motor  vehicles  in  the  Cincinnati 
area.  This  rule  is  in  response  to  an 
application  by  the  Kentucky 
Transportation  Cabinet  under  the 
provisions  of  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA).  as 
amended. 

cmcnVE  DATC  January  18. 1980. 
FOa  FURTNCn  MPONMATION  CONTACT: 

Mr.  Kevin  E.  Heanue.  Director.  Office  of 
Planning  (202)  366-2951  or  Mr.  David 
Oliver.  OfTice  of  the  Chief  Counsel.  (202) 


366-1356.  Federal  Highway 
Administration.  400  Seventh  Street,  SW., 
Washington,  DC  20590.  OfHce  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUFPLaaKNTARY  INFORMATKMl:  . 

Applicable  Law 

The  statutory  basis  for  prohibiting 
State  restrictions  on  truck  use  of 
Interstate  highways  and  designated  non- 
Interstate  Federal-aid  Primary  System 
highways  is  found  in  sections  411  and 
416  of  the  Stirface  Transportation 
Assistance  Act  of  1982  (STAA).  Pub.  L 
No.  97-424.  96  Stat.  2097  (1983).  as 
amended  by  the  Tandem  Truck  Safety 
Act  of  1984  (TTSA).  Pub.  L  No.  96-554. 
98  Stat.  2829  (1984).  42  U.S.C.  2311  and 
2316.  The  STAA  provides  "exemption" 
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procedures  whereby  FHWA  (by 
delegation  from  the  Secretary  of 
Transportation)  may  permit  States  to 
restrict  truck  use  of  Interstate  highways. 

■n»e  FHWA  has  concluded,  after 
careful  consideration  of  the  law  and 
recent  court  decisions,  that  the  STAA 
prohibition  on  restrictions  applies  to  all 
State  bans  which  would  directly  impact 
STAA-authorized  vehicles. 

Background 

In  July  1986.  the  Secretary  of  the 
Kentucky  Transportation  Cabinet,  in  his 
capacity  as  Commissioner  of  Highways, 
ordered  the  prohibition  of  certain  truck 
operations  on  the  northbound  lanes  of  I- 
75/71  and  1-471  for  safety  purposes;  this 
was  later  confirmed  by  Kentucky 
administrative  regulation.  The 
prohibition  applied  from  1-275  northerly 
to  the  Ohio  State  line  at  the  Ohio  River 
on  the  south  side  of  the  city  of 
Cincinnati.  S]}ecifically,  the  prohibition 
applied  to  northbound  trucks  with 
semitrailers  which  do  not  have 
destinations  within  the  perimeter  of  I- 
275  or  within  a  two-mile  arc  along  the 
north  side  of  1-275  in  Ohio  between  U.S. 
27  and  U.S.  22. 

On  July  17. 1987,  the  FHWA  notified 
the  Governor  of  Kentucky  that  the 
STAA  preempts  truck  restrictions  of  the 
type  imposed,  without  Federal  approval 
by  the  Secretary  of  Transportation.  The 
State  submitted  an  application  for 
approval  to  continue  the  ban  on  both 
routes  on  September  9, 1987,  additional 
information  regarding  prior 
consultations  with  the  States  of  Ohio 
and  Indiana  on  October  19, 1987,  and 
additional  accident  data  on  December 
14. 1987. 

The  FHWA  may  not  approve  the 
State's  application  unless  FHWA 
determines  that  the  segments  of 
Interstate  highways  involved  are  not 
capable  of  safely  accommodating  the 
motor  vehicles  (trucks)  described  in  the 
STAA. 

The  State  of  Kentucky  has  completed 
major  operational  improvements  for  I- 
75/71  and  has  programmed  a  major 
reconstruction  project  for  a  portion  of 
the  route.  The  State  estimates  that  the 
improvements  to  reduce  the  vertical 
grades  and  horizontal  curvature  in  the 
so-called  "cut-in-the-hill"  section  of  I- 
75/71  should  be  completed  sometime  in 
1992. 

On  May  25. 1988.  the  Federal  Highway 
Administration  (FHWA)  issued  a  Notice 
of  Proposed  Rulemaking  (NPRM)  (53  FR 
18858)  that  described  FIIWA's 
preliminary  evaluation  of  the  Kentucky 
request,  noted  FHWA's  denial  of 
restrictions  on  1-471.  discussed  FHWA's 
proposed  approval  of  temporary 


restrictions  on  1-75/71,  and  requested 
public  comment.  Pursuant  to  FHWA's 
direction.  Kentucky  has  removed  the 
truck  restrictions  on  1-471. 

The  FHWA  received  twenty-six  (26) 
comments,  primarily  from  Northern 
Kentucky  citizens,  local  governments 
and  local  officials,  in  response  to  the 
NPRM.  Of  the  twenty-six  (26)  comments 
received,  twenty-one  (21)  supported  the 
restrictions,  one  (1)  did  not  oppose  the 
restrictions,  two  (2)  opposed  the 
restrictions  and  two  (2)  requested 
continuation  of  restrictions  of  1-471. 

The  two  comments  that  opposed  the 
restrictions  were  from  private  citizens. 
One  opposition  commenter  suggested 
the  main  problem  on  1-75/71  had  been 
the  merging  of  traffic  from  three 
northbound  lanes  tc  two  lanes  at  the 
Ohio  River  crossing.  The  commenter 
noted  that  this  problem  had  been 
corrected  by  a  recently  completed 
construction  project  which  provided 
three  northbound  lanes  across  th<>  river. 
He  stated  Uiat  the  1-471  left  lane  exit 
fixim  eastbound  1-275  could  be  a  much 
greater  hazard  than  allowing  through 
trucks  on  1-75/71.  The  other  opposition 
commenter  offered  no  specific  reason 
for  opi>osition. 

The  American  Trucking  Associations, 
Inc.,  commented  that  it  is  generally 
opposed  to  operating  restrictions  on 
trucks,  but  is  not  opposed  in  this  case 
because  of  the  unique  circumstances 
pertaining  to  1-75/71  in  Kentucky. 

None  of  the  comments  received  in 
response  to  the  NPRM  offered  any 
safety  data  or  analysis  nor  raised  any 
issues  that  had  not  already  been 
considered  in  developing  the  NPRM. 
Therefore  a  detailed  discussion  of 
comments  in  response  to  the  NPRM 
would  not  add  to  the  discussion  in  the 
NPRM. 

In  addition  to  the  comments  received 
in  direct  response  to  the  NPRM,  the 
docket  also  contained  26  comments 
relating  to  the  Kentucky  petition 
received  prior  to  the  publication  of  the 
NPRM.  Of  these  earlier  conunents,  4 
opposed  both  1-75/71  and  1-471 
restrictions,  21  requested  continuation  of 
the  1-471  restrictions,  and  1  pressed  for 
immediate  removal  of  1-471  restrictions. 
All  comments  received  prior  to  the 
publication  were  evaluated  in 
developing  the  proposal  published  in  the 
NPRM. 

Safety  Determination 

The  FHWA  has  evaluated  the 
accident  data,  highway  geometries,  and 
traffic  data  supplied  by  the  State,  as 
well  as  the  March  7, 1987.  "Interstate 
Truck  Diversion  Study"  conducted  by 


the  Ohio-Kentucky-Indiana  Regional 
Council  of  Governments,  the 
metropolitan  planning  organization  for 
the  Cincinnati  area. 

Based  on  a  careful  review  of  the  data 
and  consideration  of  the  comments 
received  from  interested  parties,  the 
FHWA  concludes  again  that  Kentucky's 
original  restrictions  have  contributed  to 
the  significant  accident  reductions  on 
Kentucky  1-75/71,  have  had  minimal 
effect  on  Kentucky  1-471,  and  have  not 
significantly  affected  alternate  routes. 
The  FHWA  also  concludes  that  1-75/71 
will  be  fully  capable  of  safely 
accommodating  STAA  vehicles  upon 
completion  of  the  programmed 
reconstruction  described  above. 

The  FHWA  therefore  reaffirms  its 
denial  of  Kentucky's  request  for 
restrictions  on  1-471  and  approves 
through  the  year  1992  the  State's  request 
for  restrictions  on  1-75/71  to  enable 
completion  of  the  major  regarding  and 
realignment  project  programmed  for  the 
section. 

Regulatory  Impact 

The  FHWA  has  considered  the 
impacts  of  this  rulemaking  and  has 
determined  that  it  is  not  a  major 
rulemaking  action  within  the  meaning  of 
ELO.  12291  and  not  a  significant 
rulemaking  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT).  These 
determinations  by  the  agency  are  based 
on  the  nature  of  the  rulemaking.  The 
FHWA  has  determined  that  this 
rulemaking  technically  amends  the  June 
5, 1984,  final  rule  by  allowing 
restrictions  on  the  use  of  certain 
highway  segments  in  accordance  with 
statutory  provisions.  The  impacts  of  the 
change  addressed  in  this  rulemaking  do 
not  significantly  alter  the  impacts  fully 
considered  in  the  original  impact 
statement  accompanying  the  June  5  rule. 
The  segment  affected  represents  a  very 
small  portion  of  the  National  Network 
and  has  a  negligible  impact  of  the  prior 
system.  Thus,  no  revised  regulatory 
evaluation  is  needed.  For  the  same 
reasons,  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  FHWA 
hereby  certifies  that  this  action  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

The  FHWA  has  considered  the 
"federalism"  implications  involved  and 
has  governed  its  actions  and  this  final 
rule  in  accordance  with  the  principles 
and  policymaking  criteria  of  E.0. 12612. 
Federalism,  of  October  26, 1987.  The 
Final  rule  is  in  response  to  an 
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application  by  the  State.  Final 
determination  to  grant  the  application 
under  the  relief  provisions  established 
by  the  TTSA  amendments  diminishes 
the  impact  of  previous  preemptive 
actions  mandated  by  the  STAA. 

(Catalog  of  Federal  Domestic  Assiatance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  E.0. 12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.) 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  ac»  'in  with  the  Unified  Agenda. 

list  of  Subjects  in  23  CFR  Part  658 

Grant  programs — transportation. 
fiighways  and  roads.  Motor  carrier — 
size  and  weight 

Issued  on:  January  11, 1989. 
Robert  E.  Fanis, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Chapter  I,  Title  23,  Code 
of  Federal  Regulations,  by  amending 
Appendix  A  to  Part  668  for  the  State  of 
Kentucky  to  read  as  set  forth  below. 

PART  658    [AMENDED] 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sees.  133.  411.  412.  413,  and  416 
of  Pub.  L  97-424,  06  SUt  2097  (23  U.S.C  127; 
49  U.S.C  2311.  2313,  and  app.  2316).  as 
amended  by  Pub.  L  96-17.  97  Stat  SO.  and 
Pub.  L  96-554.  96  SUt  2829;  23  U.S.C  315: 
and  49  CFR  1.4& 

Appemfix  A  to  Part  888    [Amended] 

2.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  Kentucky  by  designating 
the  existing  note  at  the  end  of  the  route 
listing  as  "NOTE  1"  and  adding  "NOTE 
2"  to  read  as  follows: 

Note  &  Restrictiooa  owy  t>e  apptied  to 
through  traffic  wHk  seajUtrailacs  and/or 
trailers  on  northbound  1-75/71  ht>m  1-275  to 
the  Ohio  State  line.  Through  traffic  is  defined 
as  trucks  which  do  not  have  destinations 
within  i-275  (Circle  Freeway)  nor  within  a 
two  (2)  mile  arc  paralleling  I-27S  on  tiie 
nortlMm  tide  of  (-275  in  Ohio  between  U.S. 
22  and  U.S.  27.  This  note  ts  vahd  through  the 
year  1902. 

[FR  Doc.  89-1178  Hied  1-17-60;  %M  am] 
aajjMOcoot  4ew-t>^ 


23  CFR  Part  658 
(FHWA  Docket  Na  83-14] 
RIN:  212S-AC10 

Truck  8tn  And  Walght;  Natkmai 
Network— Iowa 

AOmcv:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 


:  This  document  modifies  the 
National  Network  for  commercial  motor 
vehicles,  in  response  to  a  request  by  the 
State  of  Iowa,  by  deleting  two  route 
segments  in  Iowa  that  have  narrow 
pavements  and  are  not  necessary  for 
route  continuity.  The  National  Network 
was  established  by  the  final  rule  on 
truck  size  and  weight  published  at  49  FR 
23302  on  Jtme  5, 1984.  It  is  maintained 
under  23  CFR  658,  Appendix  A.  as 
amended. 

IFFlcnvi  DATt:  January  18. 1989. 
FON  njRTHCN  MPONMATION  CONTACT: 
Mr.  Richard  A.  Torbik.  Office  of 
Planning.  (202)  366-0233,  Mr.  Philip  W. 
Blow,  Office  of  Motor  Carrier 
Information  Management  and  Analysis, 
(202)  366-4036,  or  Mr.  David  C  Oliver. 
Office  of  the  Chief  Counsel  (202)  366- 
1356.  Federal  Highway  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  ET,  Monday  throu^ 
Friday,  except  legal  holidays. 

r  AIIV  MKMitATMMt 


Background 

The  National  Network  of  Interstate 
highways  and  federally-designated 
routes,  on  which  commercial  vehicles 
with  the  dimensions  authorized  by  the 
Surface  Transportation  Assistance  Act 
(STAA)  of  1982,  Pub.  L  97-424, 96  Stat 
2087  may  operate,  was  first  established 
by  the  final  rule  (23  CFR  Part  658) 
published  in  the  Federal  Register  at  49 
FR  23302.  June  5. 1984  and  is  located  in 
each  State,  the  District  of  Columbia,  and 
Puerto  Rico.  Routes  on  the  National 
Network  are  listed  or  described  by 
category  in  Appendix  A  of  the  rule. 
Additional  routes  not  on  the  network 
but  available  for  STAA  vehicles  were 
also  identified  at  State  request 

Procedures  for  the  addition  and 
deletion  of  routes  are  outlined  in  23  CFR 
658.11  and  include  the  issuance  of  a 
notice  of  proposed  rulemaking  (NPfOif) 
before  final  rulemttking.  A  number  of 
revisions  to  the  National  Network  have 
been  completed  or  initiated  by  the 
FHWA  in  separate  rulemaking  actions. 
This  type  of  rtilemaking  action  is 
considered  routine  and  intended  to 
periodically  address  network  dianges 
initiated  by  the  States,  or  by  others 


through  the  States,  as  well  as  by  the 
FHWA.  Certain  types  of  technical 
amendments  to  Appendix  A,  such  as 
clarifications  of  route  descriptions, 
adjustments  in  format  descriptions  of 
available  routes  not  on  the  network, 
etc.,  are  not  subject  to  notice  and 
comment  requirements.  The  FHWA  will 
make  such  technical  amendments  from 
time  to  time,  in  the  interest  of 
maintaining  accuracy  for  Appendix 
users,  and  publish  them  in  a  final  rule  in 
the  Federal  Register. 

Route  Deletioos  Proposed 

The  Iowa  Transportation  Commission, 
as  the  Governor's  designee,  had 
requested  the  deletion  of  three  route 
segments  on  the  National  Network  until 
they  are  widened  or  reconstructed.  The 
Commission  reviewed  the  segments  as 
to  physical  and  operating  characteristics 
and  foimd  that  each  had  a  narrow 
pavement  and  was  not  necessary  for   . 
motor  carrier  route  continuity.  The 
FHWA  concurred  that  there  were 
potential  safety  problems  and  proposed 
deletion  of  the  three  segments  in  a 
notice  of  proposed  rulemaking  (NPRM) 
published  on  May  25. 1968  (53  FR  18859). 

The  three  segments  are  (1)  the  4-mile 
stub  route  lA  40  from  Allerton  northerly 
to  LA  2  with  a  pavement  width  of  20  feet 
(2)  the  6-mile  portion  of  stub  route  lA 
415  from  LA  160  northwesteriy  to  the 
north  dty  limiU  of  Polk  City  with  a 
pavement  width  of  20  feet  and  severe 
operating  problems  due  to  the  route's 
substandard  geometries,  and  (3)  a  2-nule 
portion  of  LA  175  from  the  east  junction 
with  US  168  easteriy  to  the  east  dty 
limits  of  Dayton  with  a  pavement  width 
of  18  feet  which  has  since  been  widened 
to  24  feet 

No  comments  were  received  in 
response  to  the  NPRM.  other  than  a 
request  from  the  State  that  its  requested 
deletion  of  a  portion  of  LA  175  be 
withdrawn  in  view  of  the  pavement 
widening.  The  FHWA  concurs  and. 
therefore,  is  deleting  only  LA  40  and  LA 
415  as  proposed. 

Route  Infonnatkw 

The  State  of  Iowa  has  made  available 
a  considerable  nimiber  of  additional 
route  segments  for  STAA  vehides  under 
State  legislation  passed  in  June  1987. 
Further  information  on  available  routes 
may  be  obtained  from  its  Office  of 
Motor  Carrier  Services,  Iowa 
Department  of  Transportation.  Des 
Moines.  Iowa  at  (515)  281-5684. 

Regulatory  Inpact 

The  FHWA  has  considered  the 
impacts  of  this  proposal  and  has 
determined  that  it  is  not  a  major 
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rulemaking  action  within  the  meaning  of 
EO.  12291  and  not  a  significant 
rulemaking  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT).  These 
determinations  by  the  agency  are  based 
on  the  nature  of  the  rulemaking.  The 
FHWA  has  determined  that  this 
rulemaking  technically  amends  the  June 
5, 1984,  final  rule  by  deleting  certain 
highway  segments  in  accordance  with 
statutory  provisions.  The  impacts  of  the 
changes  addressed  in  this  rulemaking  do 
not  significantly  alter  the  impacts  fully 
considered  in  the  original  impact 
statement  accompanying  the  June  5  rule. 
These  segments  represent  a  very  small 
portion  of  the  National  Network  and 
have  a  negligible  impact  on  the  prior 
system.  Thus,  no  revised  regulatory 
evaluation  is  needed.  For  the  same 
reasons,  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
A  regulatory  information  nimiber 
(RIN)  is  assigned  to  each  regulatory 
action  Usted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
dociunent  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Part  858 

Grant  programs — transportation. 
Highways  and  roads.  Motor  Carrier — 
size  and  weight 

Issued  on:  January  11, 1989. 
Robvt  E.  Fania, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Chapter  I  of  Title  23, 
Code  of  Federal  Regulations,  by 
amending  Appendix  A  to  Part  658  for 
the  State  of  Iowa  to  read  as  set  forth 
below. 

PART  658-CAMENDED] 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sees.  133. 411.  412. 413.  and  416 
of  Pub.  L  97-424.  96  Stat.  2097  (23  U.S.C  127: 
49  U.S.C.  2311.  2313.  and  app.  2316).  as 
amended  by  Pub.  L  98-17.  97  Stat.  59.  and 
Pub.  L.  96-554.  98  Stat.  2829;  23  U.S.C.  315; 
and  49  CFR  1.48. 


Appendix  A  to  Part  858— (Amended] 

2.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  Iowa  by  removing  the 
Posted  Route  Number  entries: 


Posted  Route 
No. 


From 


To 


lA  40 ~ Begin  Roula.. 

•  •  • 

lA  415 US  6 


IA2 
NCLPoSiCily 


and  inserting  in  place  of  lA  415  the 
following: 


Posted  Route 
No. 


Fmn 


To 


IA415. 


use. 


IA160 


[FR  Doc  89-1177  Filed  1-17-89;  8:45  am] 
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ENVIRONIIENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IFRL-3496-1;  NC-0371 

Approval  and  Promulgation  of 
Imptomontation  Plana;  North  Caro8na; 
VMbHty  ImfMinnant  Pi'ovontion  for 
FodMtf  Claaa  I  Araaa,  Part  2 

AOBICV:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 


r.  In  this  action.  EPA  is 
approving  a  revision  to  the  North 
Carolina  State  Implementation  Plan 
(SIP)  which  was  submitted  on  December 
15, 1987.  This  submittal,  a  revision  to 
North  Carolina's  plan  for  visibility 
impairment  prevention  for  Class  I  areas, 
satisfies  EPA's  requirements  as  set  forth 
in  40  CFR  51.300  through  51.304  and 
51.306.  These  visibility  provisions  were 
submitted  to  EPA  in  order  to  satisfy  the 
second  part  of  the  Settlement 
Agreement  with  the  Environmental 
Defense  Fund,  et  al..  described  at  49  FR 
20647  on  May  16, 1984.  The  schedule  for 
submittal  and  promulgation  of  these 
visibility  provisions  was  renegotiated 
and  subsequently  extended  by  a  court 
order  on  September  9, 1986. 

The  second  part  of  the  settlement 
agreement  required  EPA  to  propose  and 
promulgate  Federal  Visibility  SIFs, 
henceforth  called  Federal 
Implementation  Plans  (FIFs),  addressing 
the  general  visibility  plan  provisions 
induding  implementation  control 
strategies  (S  51.302),  integral  vista 
protection  (SS  51.302  through  51.307), 
and  long-term  strategies  (S  51.306)  for 


those  states  whose  SIFs  EPA  had 
determined  to  be  inadequate  with 
respect  to  the  above  provisions  (see 
January  23, 1986,  notice  of  deficiency  (51 
FR  3046)  and  March  12, 1987,  notice 
proposing  FIFs  for  deficient  State  SIFs 
(52  FR  7803)).  However,  as  provided  in 
the  renegotiated  settlement  agreement  a 
state  could  avoid  the  promulgation  of 
said  provisions  if  they  submitted  a 
visibUity  SIP  by  August  31, 1987.  The 
State  of  North  Carolina  did  not  submit  a 
plan  by  August  31, 1987,  and  as  a  result 
EPA  promulgated  Part  2  provisions  for 
North  Carolina  to  satisfy  the  Settlement 
Agreement  on  November  24, 1987.  The 
December  15, 1987.  State  submittal 
replaces  the  EPA-promulgated 
provisions,  which  are  removed.  The 
principal  effect  of  the  North  Carolina 
visibiUty  plan  revision  is  to  assure  that 
the  State  is  making  and  will  continue  to 
make  progress  towards  the  national  goal 
of  "prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility  in  mandatory  class  I  Federal 
areas  which  impairment  results  from 
manmade  air  pollution." 
DATES:  This  action  will  become  effedive 
on  March  20, 1989,  unless  notice  is 
received  by  February  17. 1989.  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

AOORCSSCS:  Written  comments  on  this 
action  shotild  be  addressed  to  Stuart 
Perry  at  the  EPA  Regional  Office 
address  listed  below.  Copies  of  the 
doctmients  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street  NE..  Atlanta,  Georgia 
30365. 
North  Carolina  Department  of  Natural 
Resources  and  Community 
Development  Division  of 
Environmental  Management  Air 
Quality  Section.  Archdale  Building. 
512  North  Salisbury  Street  Raleigh. 
North  Carolina  27611. 
Public  Information  Reference  Unit 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
FOR  FUirrNDi  wnwuiATiON  contact: 
Stuart  Perry  of  the  EPA  Region  IV  Air 
Programs  Branch,  at  the  address  given 
above,  telephone  (404)  347-2864  or  FFS 
257-2864. 

SUPnXMCNTAflY  information:  On 
December  15, 1987,  the  North  Carolina 
Division  of  Environmental  Management 
(NCDEM)  submitted  to  EPA  for  approval 
a  revision  to  the  North  Carolina  SIP,  and 
EPA  is  today  approving  the  revision. 
This  submittal  contained  certification 
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that  the  raviskw  was  prtc^dad  by 
adequate  notice  aad  a  public  having.  A 
diacuwion  of  tiw  raidaion  bow  foflow. 


On  Dacambar  2.  ina  EPA 
pronalsated  vlsibdity  regalattons  at  45 
PR  00084.  codified  at  40  CFR  SI  JOO  at 
•eq.  The  visibility  refolations  reqoirad 
that  the  36  stataa  iUtad  in  1 51  JQ0(bM2): 
(1)  Develop  a  prapHi  to  asaaaa  and 
remedy  visibility  inpaitment  from  new 
and  existing  sowcea.  (2)  develop  a  loog- 
tenn  (10  to  15  yean)  strategy  to  assure 
progress  toward  the  national  goal  (S) 
develop  a  viaibillty  monitoring  strati^ 
to  collect  infoimatioa  on  visibility 
conditions,  and  (4)  consider  any 
"integral  vistas'*  (important  «to«M  of 
landmarks  or  panoramas  that  axtoad 
outside  of  the  bo«idaries  of  the  Class  I 
id  at*  ooasidered  by  the  Federd 
lawagars  (FLKTs)  to  be  critical  to 
the  visitor's  enieymant  of  the  Class  I 
areas)  in  sll  aspects  of  visibility 
protection.  These  regulations  only 
address  a  type  of  visibility  impairment 
which  can  be  traced  to  a  single  source 
or  small  ^o«ip  of  sources  known  as 
reasonaUy  attributable  impairaent  of 
"plume  blighL''  The  EPA  deferred  actioo 
on  the  regulation  of  widespread 
homogeneous  haze  (referred  to  as 
regional  haze)  and  urban  plamas  dua  to 
scientific  and  technical  Hmitatioas  in 
visibility  monitoring  techniques  and 
modelii^  methods  (see  45  FR  8008i  ooL 
3). 

In  December  1982.  environmental 
groups  filed  a  citizen's  suit  in  the  United 
States  District  Court  for  the  Nortfaam 
ENstrict  of  California  alleging  that  EPA 
had  failed  to  perform  a  nondiscretionary 
duty  under  section  lia(c)  of  the  Act  to 
promulgate  visibility  SIPs  for  the  35 
states  that  had  failed  to  submit  SIP'S  to 
EPA  [EDFyt  Conuch,  Number  C82- 
6850  RPA).  llie  SUte  of  Alaska  had 
submitted  a  SIP  which  was  approved  on 
July  5. 1983.  at  48  FR  30623.  The  EPA  and 
the  plaintiffs  negotiated  a  settlement 
agreement  for  the  remaining  states 
which  the  court  approved  by  order  on 
April  2a  1984.  EPA  announced  die 
details  of  the  Settlement  Agreement  at 
49  FR  20647  (May  IS.  1984). 

The  Settlement  Agreement  required  to 
EPA  to  firomulgate  federal  visibility 
SIP'S  henceforth  called  Federal 
Implementation  Plans  (KIP'S),  on  a 
specified  schedule  for  those  states  that 
had  not  submitted  visibility  SIP 
revisions  to  EPA  Specifically,  the  first 
part  of  the  Agreement  required  EPA  to 
propoae  and  promulgate  FIFs  covering 
the  monitoring  and  new  source  review 
(NSR)  provisions  in  40  CFR  51.30B  and 
51.307  provided  the  states  did  not  submit 


SIFs  by  osrtata  dataa  spectfUd  in  the 

AgreemanL 

On  April  15. 198S,  North  Carolina 
submitted  visibility  new  source  review 
regulations  (revisions  to  Rule  15  NCAC 
2DJ)630  (Prevention  of  Significant 
Deterioration)  (PSD))  and  visibility 
nonattainment  NSR  regulations 
(revisions  to  Rule  IS  NCAC  2D.0531 
(Sources  in  Nonattainment  Areas))  to 
EPA  for  approval.  These  revisions  met 
the  requirments  of  40  CFR  51.307(a)  and 
40  CFR  51J0T(b).  Mid  EPA  subcaquently 
approved  them  on  January  21, 1908  (SI 
FR  2805).  North  Carolina  also  submitted 
a  visibility  monitoring  plan  to  meet  the 
40  CFR  51.306  requirments.  The  North 
Carolina  monitoring  plan  was  also 
approved  in  the  January  21, 1088,  notice 
(81  FR  2805). 

The  seeoad  part  of  the  Settlement 
Agreement  required  EPA  to  determine 
the  adequacy  of  the  SIFs  to  meet  the 
remaining  provisions  of  the  visibifity 
regulations.  These  provisions  are  the 
general  plan  provisions,  including 
implementation  control  strategies 
(i  51,302).  integral  vista  protection 
(ii  51.302  throu^  51.307).  and  long-term 
strategies  (1 51.308).  The  Setttemant 
Agreement  required  EPA  to  propose  and 
promulgate  FIPs  on  a  specified  sdiedule 
to  remedy  any  deficiencies.  However, 
the  original  deadlines  for  promulgating 
the  FIFs  were  extended  by  a  court  order 
on  Septambar  9. 1968.  The  order 
provided  that  a  state  could  avoid  federal 
promulgation  if  they  submitted  SIFs  to 
address  the  Part  2  (remaining  visibility 
provisions)  requirements  by  August  31. 
1987.  The  State  of  North  Carolina  did 
not  saboit  a  plan  by  August  31, 1967, 
and  as  a  reault  EPA  ptomulgated  Part  2 
provisions  for  North  Carolina  to  satisfy 
the  settlement  agreement  on  November 
24. 1907  (52  FR  45122).  The  Deonnber  IS. 
1987,  SUte  submittal  rqtlacss  the  EPA- 
promulgated  provisions,  which  are 
removed. 

The  remaining  visibility  provisions  are 
spelled  out  in  |  Sl.a02(c)  (General  Plan 
Requirements)  and  require  that  the  SIFs 
include: 

1.  An  assessment  of  visibility 
impainnant  and  a  discussion  of  how 
each  element  of  the  plan  relates  to  the 
national  goal. 

2.  Emission  limitstions,  or  other 
control  measures,  representing  best 
available  retrofit  technology  (BART)  for 
certain  sources, 

3.  Provisions  to  protect  integral  vistas 
identified  pursuant  to  1 51.304. 

4.  Provisions  to  address  any  existing 
impairment  certified  by  the  FLM,  and 

5.  A  long-tenn  (10-15  year)  strategy 
for  making  progress  totrard  the  national 
goal  punuant  to  1 51 J08. 


On  laaoary  2S.  198B.  at  SI  FR  aoiii 
EPA  preliminary  delef  mined  that  the 
SIFs  of  22  states  (iadsKhng  North 
Carolina)  wet*  deficient  with  respect  to 
the  remaining  vislbtlity  provisiona.  In 
that  same  notice,  baaed  on  infotmation 
received  from  the  Department  of  the 
Interior  (DO!)  and  the  Rooaevelt 
Campobdlo  btaraational  Park 
Commisaioii.  10  Claaa  I  areas  in  7  states 
were  identifiad  as  OKperiencing  visibihty 
impainnant  within  the  park  boiaidaries 
which  may  be  traceable  to  specific 
sources  (reaaonably  attributable 
impairment  (RAI)).  However,  the  DOi 
stated  in  its  ootification  of  impairment 
that  the  results  froai  the  National  Park 
Service  (NPS)  visibility  monitoTing 
program  indicate  that  scenic  views  are 
affected  by  onifocm  hare  at  all  NPS 
monitoring  locations  within  the  lower  48 
states.  Nmtfa  Carolina  was  not  identified 
as  experiencing  RAL  Also,  no  intdgral 
vista  has  been  identified  for  any  Oaaa  I 
area  in  North  Carolina.  Since  North 
Carolina's  Class  I  areas  are  not 
nqMriancing  reasonably  attributable 
impalment  of  visibility,  and  since  no 
integral  vistas  have  beoi  identified, 
items  2.  a.  and  4  of  the  above  list  do  not 
apply.  The  North  Carolina  plan  revolves 
solely  about  the  State's  loi^tenn 
strategy. 

Plan  Requirements— Long-Term 
Strategy 

EPA's  regulations  require  that  the 
long-term  strategy  be  a  10  to  15  year 
plan  for  making  reasonable  progress 
towards  the  national  goal  lie  long-term 
strategy  must  cover  any  existing 
impairment  that  the  FLM  certified  and 
any  integral  vista  that  the  FLMs  have 
declared  at  least  six  months  before  plan 
submission.  A  long-term  strategy  must 
be  developed  whidi  coven  each  Class  I 
area  within  the  state  and  each  Class  I 
area  in  another  state  that  may  be 
affected  by  sources  within  the  state.  The 
strategy  must  be  coordinatd  with 
existing  plans  and  goals  for  a  Class  I 
area,  including  those  of  the  FLMs.  The 
strategy  must  state  with  reasonable 
specificity  why  it  is  adequate  for  making 
reasonable  progress  toward  the  national 
goal  and  include  provisions  for  the 
review  of  the  impact  of  new  sources  as 
required  by  §  51.307.  The  state  must 
consider  as  a  minimum  the  following  six 
facton  in  the  long-term  strategy: 

1.  Emission  reductions  due  to  ongoing 
air  pollution  control  programs; 

2.  Additional  emission  limitations  and 
schedules  for  compliance; 

3.  Measures  to  mitigate  the  impacta  of 
construction  activitiea: 

4.  Source  retirement  and  replacement 
schedules: 
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5.  Smoke  management  techniques  for 
agricultural  and  forestry  management 
purposes,  including  such  plans  as 
currently  exist  within  the  state  for  these 
purposes;  and 

6.  Enforcement  of  emission  limitations 
and  control  measures. 

The  SIP  must  include  a  statement  as 
to  why  these  factora  were  or  were  not 
addressed  in  developing  the  long-term 
strategy. 

The  state  must  commit  to  periodic 
review,  and  revision  if  appropriate,  of 
the  SIP  on  a  schedule  not  less  frequent 
than  every  three  yean.  At  the  time  of 
the  periodic  review,  a  report  must  be 
developed  in  consultation  with  the 
FLMs  and  submitted  to  the 
Administrator  and  to  the  public.  The 
report  must  contain  an  assessment  of 
the  following: 

1.  The  progress  achieved  in  remedying 
existing  impairment  of  visibility  in  any 
mandatory  Class  I  federal  area; 

2.  The  ability  of  the  long-term  strategy 
to  prevent  future  impairment  of  visibility 
in  any  mandatory  Class  I  federal  area: 

3.  Any  change  in  visibility  since  the 
last  such  report,  or  in  the  case  of  the 
firat  report  since  plan  approval; 

4.  Additional  measures,  including  the 
need  for  SIP  revisions,  that  may  be 
necessary  to  assure  reasonable  progress 
toward  the  national  visibility  goal; 

5.  The  progress  achieved  in 
implementing  BART  and  meeting  other 
schedules  set  forth  in  the  long-term 
stratify; 

6.  Ine  impact  of  any  exemption 
granted  under  §  51.303;  and 

7.  The  need  for  BART  to  remedy 
existing  visibility  impairment  of  any 
integral  vista  listed  in  the  plan  since  the 
last  such  report  or,  in  the  esse  of  the 
fint  report  since  plan  approval 

North  Carolina's  Plan  for  Visibility 
Impairment  Prevention  Program  for 
Federal  Class  1  Areas  Part  Z 

The  North  Carolina  plan  is  divided 
into  two  parts.  Part  1  was  submitted 
with  the  April  15. 1985,  submittal  of 
North  Carolina's  visibility  PSD  and 
nonattainment  NSR  regulations  and  was 
approved  on  January  21, 1966  (51  FR 
2695).  Part  2  (submittal  date  December 
15, 1987)  was  developed  in  order  to 
satisfy  the  remaining  visibility 
provisions  identified  in  40  CFR  51.302(c) 
(General  Plan  Requirements). 

Part  2  addresses  each  of  the  general 
plan  requirements  in  40  CFR  51.302(c)  as 
follows: 

1.  Assessment  of  visibility 
impairment — North  Carolina  states  that 
"As  of  yet  no  individual  sources  have 
been  shown  to  be  impairing  the 
visibility  of  a  Class  I  area  in  North 
Carolina."  They  further  state  that  "the 


impairment  to  visibility  of  the  Class  I 
areas  in  North  Carolina  appean  to  be 
the  result  of  widespread,  regional  haze 
fivm  a  multitude  of  sources  that  impair 
visibility  in  every  direction  over  a  large 
area." 

In  Part  1,  the  State  identified  the  five 
mandatory  class  I  area  located  in  the 
State  as  follows: 

1.  Great  Smoky  Mountains  National 
Park 

2.  Joyce  Kihner  Slickrock  National 
Wilderness  Area 

3.  linville  Gorge  National  Wilderness 
Area 

4.  Shining  Rock  National  Wilderness 
Area 

5.  Swanquarter  National  Wilderness 
Area 

The  listing  was  not  repeated  in  Part  2. 
The  State  provided  in  Part  1  that  the 
FLM  may,  at  any  time,  certify  to  the 
director  that  visibility  impairment 
exists.  In  Part  1,  they  also  listed  the 
pollutants  involved  in  visibility 
impairment  and  distinguished  between 
reasonably  attributable  impairment  and 
regional  haze. 

2.  BART — Since  no  soiuce  or  small 
group  of  sources  in  North  Carolina  have 
been  identified  as  causing  impairment  of 
visibility  in  any  designated,  mandatory 
Class  I  area.  North  Carolina  states  that 
"Best  Available  Retrofit  Technology 
(BART)  as  required  by  40  CFR  51.302 
does  not  apply  to  any  source  in  North 
Carolina  at  this  time."  They  also  provide 
that  "if  a  source  in  North  Carolina  is 
identified  as  impacting  a  Class  I  area  in 
North  Carolina  or  in  another  State,  then 
BART  will  be  required." 

3.  Integral  Vistas — The  State  specifies 
that  "although  no  integral  vistas  have 
been  declared  in  North  Carolina  there 
are  four  scenic  views  associated  with 
the  Great  Smoky  Mountains  National 
Park."  These  views  are  identified  in  the 
State  plan.  Since  no  integral  vistas  have 
been  identified  at  this  time  by  the  FLM 
purauant  to  40  CFR  51.304  for  the  State 
of  North  Carolina  Class  I  areas,  this 
requirement  does  not  apply  to  the  State 
of  North  Carolina. 

4.  Provisions  to  Address  Existing 
Visibility  Impairment — This  item  need 
not  be  addressed  since  neither  the 
Division  nor  the  FLMs  have  identified 
any  such  impairment  that  can  be 
reasonably  attributed  to  a  specific 
source  or  small  group  of  sources  in 
North  Carolina.  However,  the  NPS  has 
identified  that  scenic  views  are  affected 
by  uniform  haze  in  all  North  Carolina 
Qass  I  areas.  But  North  Carolina  notes 
that  "EPA  has  deferred  action  on  the 
regulation  of  uniform  haze  due  to 
technical  limitations;  and  therefore,  it  is 
not  being  considered  in  this  plan  at  this 
time." 


5.  Long-term  (10-15  year)  Strategy — 
The  State  of  North  Carolina  provides  a 
discussion  on  each  of  the  six  elements 
required  in  40  CFR  51.306(e).  These  are 
as  follows: 

a.  Emission  Reductions  Due  to 
Ongoing  Programs — ^The  State  provides 
a  discussion  on  the  State  regulations  for 
the  control  of  existing  sources  and  for 
the  control  of  new  sources.  The  State 
provides  that  its  goal  is  to  "ensure  100 
percent  compliance  of  sources  through 
its  ongoing  inspection  program."  and 
that  these  programs  are  adequate  to 
meet  the  national  goal 

b.  Additional  Emission  Limitations — 
The  State  provides  a  discussion  on  the 
potential  efiecU  that  an  add  rain 
precursor  reduction  program  (reduction 
of  the  quantities  of  sulfates  in  the 
atmosphere)  would  have  on  visibility. 
They  feel  visibility  should  improve  if 
some  program  is  enacted. 

c.  Construction  Activity — ^The  State 
provides  a  discussion  of  the  regulations 
which  govern  open  burning  of  debris 
&t>m  land  clearing  and  right-of-way 
maintenance  (Regulation  15  NCAC 
20.0520)  and  which  govern  hauling  of 
materials  in  vehicles  (General  Statute 
20-116(g]).  These  regulations  provide  for 
the  minimizing  of  emissions  &om  such 
operations.  The  State  further  provides 
that  little  or  no  construction  activity  is 
occurring  around  the  Class  I  areas.  Also, 
they  state  that  "with  the  possible 
exception  of  burning  debris  from  land 
clearing,  construction  activity  appean 
to  contribute  little  to  visibility 
impairment  in  Class  I  areas." 

d.  Source  Retirement  and 
Replacement— The  State  provides  that 
"no  sources  near  a  Class  I  area  are  on 
approved  schedules  for  retirement  or 
replacement  However,  as  old  sources 
are  replaced  or  modernized,  the  quantity 
of  emissions  for  a  given  unit  of 
production  should  decline." 

e.  Smoke  Management — ^The  State 
provides  that  "open  burning  of  land  for 
agricultural  wrildlife,  and  forest 
management  practices  are  to  follow 
management  practices  acceptable  to  the 
Enviroimiental  Management 
Commission  and.  for  forest  lands,  the 
North  Carolina  (NC)  Division  of  Forest 
Resources."  They  also  state  that  when 
forest  land  is  burned,  procedures 
prescribed  for  smoke  management  and 
burning  techniques  are  followed  by  the 
U.S.  Department  of  Agriculture  Forest 
Service  and  the  North  Carolina  Division 
of  Forest  Services.  Also,  private  ownera 
are  encouraged  to  use  the  North 
Carolina  Division  of  Forest  Resources' 
procedures.  They  state  that  "these 
requirements  are  adequate  to  protect 
visibility  in  Class  I  areas." 
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f.  Enforceability— The  State  provides 
that  "all  current  regulations  and  laws 
are  adequately  enforced." 

The  final  portion  of  North  Carolina's 
long-term  strategy  involves  the  State's 
requirement  to  periodically  review  and 
revise  (as  appropriate)  not  less  frequent 
then  every  three  years  the  long-term 
strategy,  and  to  prepare  a  report  to  the 
Administrator  and  to  the  public  The 
State  of  North  Carolina  has  fully  met 
this  requirement  and  will  submit  the 
required  report  to  the  Administrator  and 
to  the  pubha 

The  State  of  North  Carolina  has  met 
all  of  the  Federal  Land  Manager 
coordination  requirements  as  required  in 
i  51.302.  The  State  of  North  Carolina 
notified  the  FLM's  for  each  of  the 
affected  Qass  I  areas  via 
correspondence  dated  March  24, 1986 
(draft  of  plan  prior  to  hearing)  and  July 
2, 1967  (copy  of  plan  which  was  taken  to 
the  August  17, 1987,  public  hearing) 
(copies  included  in  the  appendix  to  the 
Part  2  plan). 

Final  Actkw 

After  reviewing  North  Carolina's  plan 
for  visibility  impairment  prevention  for 
federal  Qass  I  areas.  Part  2.  EPA  finds 
that  the  plan  satisfies  all  of  the 
remaining  requirements  of  the  visibility 
regulations  specified  in  the  second  part 
of  the  settlement  agreement.  EPA  is 
therefore  approving  the  visibility  plan 
submitted  by  the  State  of  North  Carolina 
on  December  15, 1967,  and  removing  the 
visibility  provisions  promulgated  by 
EPA  at  40  CFR  52.1782  on  November  24, 
1967  (52  FR  45132). 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
March  20, 1989,  unless,  within  30  days  of 
the  date  of  its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  March  20. 
1969. 

Under  5  U.S.C  e05(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  20, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subiacts  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Sulfur  oxides. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
North  Carolina  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1962. 

Date:  December  15. 1988. 
LmM.  Thooias 
Administrator. 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

SubiMTt  II— North  CaroNna 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  7401-7042. 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(58)  to  read  as 
follows: 

182.1770    Mwttiflcation  of  plan. 

(c)  •  *  * 

(58)  North  Carolina  plan  for  visibility 
impairment  prevention  for  federal  Class 
I  areas.  Part  2,  submitted  to  EPA  on 
December  15, 1987,  by  the  North 
Carolina  Division  of  Environmental 
Management  (NCDEM)  to  satisfy  the 
Part  2  visibility  requirements  including 
the  State's  long-term  strategy  and 
provisions  to  satisfy  the  periodic  review 
requirements. 

(i)  Incorporation  by  reference. 

(A)  December  15, 1987,  letter  firom  the 
North  Carolina  Division  of 
Environmental  Management. 

(B)  That  portion  of  page  II-7  of  the 
North  Carolina  plan  for  visibility 
Impairment  prevention  for  federal  Class 
I  areas  Part  2  containing  the  periodic 
review  requirements  satisfying  40  CFR 
51.306(c).  adopted  by  the  North  Carolina 
Division  of  Environmental  Management 
on  December  10, 1967. 

(ii)  Additional  material. 

(A)  Narrative  SIP  titled  "The  North 
Carolina  Plan  for  Visibility  Impairment 
Prevention  for  Federal  Class  I  Areas 
Part  2. " 


952.1782    [Ramovd  and  naaarvadl 

3.  Section  52.1782,  Visibility 
protection,  is  removed  and  reserved. 

(FR  Doc.  89-1181  Filed  1-17-89;  8:45  am] 

MUMQCOOK 


40  CFR  Part  52 
[FRL-3S08-21 

Approval  and  Promulgation  of 
Implementation  Plana;  Ohio 

aocncy:  Environmental  Protection 

Agency  (USEPA). 

ACnoifc  Final  rulemaking. 

SUHMAHY:  In  a  March  6, 1985,  Federal 
Register  notice  (50  FR  9052),  USEPA 
proposed  approval  of  certain  portions 
and  proposed  disapproval  of  other 
portions  of  a  March  28. 1983.  submittal 
regarding  specific  portions  of  revisions 
to  Ohio's  Reasonably  Available  Control 
Technology  (RACT I  and  II)  Volatile 
Organic  Compound  (VOC)  requirements 
in  the  Ohio  Administrative  Code. 
Chapter  3745-21.  Chapter  374S-21 
consists  of  emissions  limitations  and 
control  requirements  for  sources  of 
VOC  The  revisions  to  Chapter  3745-21 
involve  certain  compliance  deadlines, 
source  specific  exemptions  from 
otherwise  applicable  emission 
limitations,  and  alternative  test 
procedures.  USEPA's  Rnal  rulemaking, 
today,  is  based  upon  the  March  28, 1983, 
submittal  from  die  State.  USEPA  is 
taking  final  action  as  proposed. 

KPracnvi  date:  This  final  rulemaking 
becomes  effective  on  February  17, 1989. 

ADomsseS:  Copies  of  this  revision  to 
the  Ohio  SIP  are  available  for  inspection 
at:  U.S.  Environmental  Protection 
Agency,  Public  Information  Reference 
Unit,  401  M  Sti^et,  SW..  Washington, 
DC  20460. 

Copies  of  the  SIP  revision,  public 
comments  on  the  notice  of  proposed 
rulemaking,  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  following  addresses:  (It 
is  recommended  that  you  telephone 
Uylaine  E.  McMahan.  at  (312)  886-6031, 
before  visiting  the  Region  V  Office.) 

U.S.  Environmental  Protection 
Agency,  Region  V,  Air  and  Radiation 
Branch  (5AR-26),  230  South  Dearborn 
Sti«et,  Chicago,  Illinois  60604. 

Ohio  Environmental  Protection 
Agency,  Office  of  Air  Pollution  Control, 
361  East  Broad  Street  Columbus.  Ohio 
43216. 

FON  nmnmn  infoimiation  contact. 

Uylaine  E.  McMahan.  Air  and  Radiation 
Branch  (5AR-26).  Environmental 
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Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  886-6031. 

SUPPLEMCNTAItV  INFOflMATlOSC  This 

notice  presents  a  disciission  of  USEPA's 
review  of  Ohio's  RACT  I  and  II  VOC 
requirements  contained  in  the  Ohio 
Administrative  Code,  Chapter  3745-21. 
The  seven  parts  of  this  notice  are:  L 
Background  Information:  II.  Deflnitions, 
Rule  3745-21-01:  IIL  Attainment  Dates 
and  Compliance  Time  Schedules,  Rule 
3745-21-04;  IV.  Control  of  Emissions  of 
Organic  Compounds  From  Stationary 
Sources.  Rule  3745-21-09;  V. 
Compliance  Test  Methods  and 
Procedures,  Rule  3745-21-01;  VI. 
Discussion  of  Public  Comment;  VH. 
Final  Action. 

L  Background  Infonnatioa 

On  March  2a  1983,  the  State  of  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  amendments  to  Ohio 
Administrative  Code  (OAC)  Chapter 
3745-21  and  supporting  data,  to  USEPA 
as  a  proposed  revision  to  the  ozone 
portion  of  its  SIP.  OEPA  adopted  these 
amended  rules  in  final  form  in  two 
separate  rulemaking  actions  on  June  21. 
1982,  and  January  24. 1983.  OAC 
Chapter  3745-21.  entitied  "Carbon 
Monoxide.  Photochemically  Reactive 
Materials,  Hydrocarbons,  and  Related 
Materitd  Standards",  contains  Ohio's 
VOC  RACT  I  and  II  regulations.  The 
regulations  are  embodied  in  the  OAC  as 
follows:  Definitions,  Rule  3745-21-01; 
Attainment  dates  and  compliance  time 
schedules.  Rule  3745-21-04;  Control  of 
emissions  of  organic  compounds  from 
stationary  sources.  Rule  3745-^-09;  and 
Compliance  test  methods  and 
procedures.  Rule  3745-21-10.  USEPA 
initially  approved  these  regulations  as 
part  of  Ohio's  SIP  for  ozone  in  separate 
rulemaldng  actions  on  October  31, 1980, 
and  June  29, 1982  (45  FR  72122  and  47  FR 
28097). 

The  following  discussion  presents  a 
summary  of  the  proposed  changes  to  the 
existing  rules.  Where  appropriate,  the 
discussion  presents  the  results  of 
USEPA's  analysis  and  USEPA's 
conclusion  as  to  whether  or  not  the 
change  is  approvable.  USEPA's 
complete  analysis  is  contained  in  a 
docxunent  entiUed  'Technical  Support 
Document  for  Ohio  RACT  I  and  II  Rule 
Revisions",  dated  July  18, 1983.  This 
document  is  available  for  review  at  the 
Region  V  office  listed  above.  For  further 
details,  the  reader  is  referred  to  this 
document  and  the  State  submittal  of 
March  28. 1963,  which  includes  the 
adopted  version  of  Rules  3742-21-01. 04. 
09. 10,  and  supporting  documentation. 


II.  DefmitioDS,  Rule  3745-21-01 

In  today's  rulemaking  action,  USEPA 
is  approving  all  new  terms  and 
definitions  which  Ohio  has  added  and 
revised  pertaining  to  the  source 
categories  of  paper  and  vinyl  coating, 
and  to  the  use  of  cutback  and  emulsified 
asphalts  in  road  construction  and 
maintenance.  The  following  portions  of 
Rule  3745-21-01  have  been  revised. 

a.  Section  (D)(16).  (36),  (50) 

The  definition  of  paper  coating  has 
been  revised  to  include  coatings  applied 
by  an  extrusion  coater  and  a  definition 
of  an  extrusion  coater  has  been  added. 
The  definition  of  vinyl  coating  has  been 
revised  to  include  application  of  coating 
by  means  of  a  knife  or  roll  coater. 

b.  Section  (F)(l-8) 

Ohio  has  clarified  the  existing 
definitions  and  added  new  terms  related 
to  amendments  to  Rule  3745-21-09(N)  on 
the  use  of  asphalts  in  road  construction 
and  maintenance. 

c.  Sections  (E)(8)  and  (J)(5) 

Typographical  errors  in  Sections  (E)(8) 
and  (J)(5)  have  been  corrected. 

m.  Attainment  Dates  and  Compliance 
Time  Schedules,  Rule  3745-21-04 

a.  Sections  (C)(2)  and  (C)(35).  Extended 
Compliance  Schedule 

USEPA  is  taking  no  action  on  the 
compliance  date  extension  contained  in 
Rule  3745-21-04,  Sections  (C)(2)  and 
(C)(35),  granted  by  Ohio  to  the  Honda  of 
America  Manufacturing,  Inc.  auto 
assembly  plant  in  Marysville.  An 
extension  for  the  same  period  of  time 
was  granted  through  a  permit  issued 
under  Ohio's  federally  approved  new 
source  review  program,  it  is  currendy 
federally  enforceable,  and  any  further 
federal  action  here  is  unnecessary. 

USEPA  is  approving  the  State's 
revisions  to  the  compliance  time 
schedules  contained  in  Rule  3745-21-04, 
as  described  in  III  b.  c,  d.  and  e  below. 

b.  SecUon  (C)(3)  Can  Coating  Lines 

Section  (C)(3)  has  been  revised  to 
include  an  alternative  compliance 
schedide  for  can  coating  lines  subject  to 
applicable  control  requirements.  The 
alternative  schedule  may  allow 
extension  of  the  compliance  deadline  to 
December  31. 1985,  if  the  owner  or 
operator  of  the  line  demonstrates  the 
necessity  of  the  compliance  date 
extension  to  the  satisfaction  of  the 
Director  of  OEPA  by  supplying  the 
documentation  required  in  subparts  (i) 
through  (iv).  A  can  coating  compliance 
date  extension,  through  the  end  of  1985. 
is  consistent  with  USEPA's  policy  on 


compliance  date  extensions  regarding 
the  ultimate  attainment  date  of 
December  31, 1987. 

However,  there  is  no  replicable 
procedure  specified  for  the  Director  to 
determine  if  the  extension  granted  under 
this  procedure  will  ensure  reasonable 
further  progress  toward  attainment. 
Therefore,  USEPA  will  consider 
approval  of  compliance  date  extensions 
if  each  request  is  submitted  to  the 
Agency  as  an  individual  SIP  revision. 
USEPA  approves  this  section  on  the 
understanding  that  the  State  will  submit 
each  extension  request  to  USEPA  for 
approval  through  the  SIP  process. 

c.  Section  (C)(15)  Cutback  and 
Emulsified  Asphalts 

A  compliance  date  of  April  15, 1982, 
has  been  added  to  OAC  Rule  3745-21-04 
for  the  use  of  emulsified  asphalt  in  road 
construction  and  maintenance.  This  is 
not  a  compliance  date  extension  as  it 
refers  to  a  new  requirement 

d.  Section  (C)(29)  Gasoline  Tank  Trucks 

Ohio  has  revised  the  compliance  date 
by  which  gasoline  tank  ti^cks  are 
required  to  comply  with  leak  testing, 
record-keeping,  and  reporting 
requirements.  This  revision  requires 
compliance  by  March  31, 1983. 

This  extension  is  consistent  with 
USEPA's  August  7, 1986,  compliance 
date  extension  policy  regarding  the 
ultimate  attainment  date  of  December 
31, 1987.  This  extension  can  be 
considered  expeditious  because  it  is  less 
than  3  years  fttjm  the  time  Uie  rule  was 
adopted  (February  12, 1981). 

However,  there  is  no  replicable 
procedure  specified  for  the  Director  to 
determine  if  the  extension  granted  under 
this  procedure  will  ensure  reasonable 
further  progress  toward  attainment 
Therefore,  USEPA  will  consider 
approval  of  compliance  date  extensions 
if  each  request  is  submitted  to  the 
Agency  as  an  individual  SIP  revision. 
USEPA  approves  this  section  on  the 
understanding  that  the  State  will  submit 
each  extension  request  to  USEPA  for 
approval  through  the  SIP  process. 

e.  Section  (C)(33)  External  Floating  Roof 
Tanks 

The  compliance  time  schedules  for 
awarding  contracts,  initiating 
construction,  and  completing 
construction  to  retrofit  tanks  to  comply 
with  the  SIP.  have  been  revised  to 
March  1.  October  1.  and  November  1, 
1982,  respectively.  The  deadlines  for 
submitting  a  control  plan  to  OEPA  and 
for  fmal  compliance  with  Rule  3745-21- 
09(Z)  are  unchanged. 
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These  schedules  can  be  considered 
expeditious  according  to  USEPA's 
August  7, 1986,  policy  and  compliance 
date  extension,  because  they  are  within 
3  years  of  adoption  of  the  rule  (February 
12^  1981).  These  revisions  do  not 
interfere  with  RFP  because  (1)  they  do 
not  change  the  date  by  which  final 
compliance  with  the  external  floating 
roof  tank  rule  is  to  be  achieved,  and  (2) 
they  do  not  interfere  with  the  final 
attainment  date  of  December  31, 1987. 
Therefore,  this  compliance  date 
extension  is  considered  to  be 
reasoncble. 

rv.  Control  of  Emiivion  of  Organic 
Compounds  From  Stationary  Sources, 
Rule  S745-21<09 

In  general.  USEPA  flnds  this  rule  to  be 
acceptable,  based  on  USEPA's  policies 
and  Control  Technique  Guidelines 
(CTC),  and  is  approving  the  following 
amendments.  A  discussion  of  actions 
other  than  approvals  are  contained  in 
Part  IV.b  of  this  notice. 

a.  Final  Approval 

Sections: 

•  (B):  Emission  limitations. 

•  (C)  (1)  and  (3):  Surface  coating  of 
automobiles  and  light  duty  trucks. 

•  (I)  (1)  and  (2):  Surface  coating  of 
metal  furniture. 

•  (K)  (1)  and  (3)  and  (K)(4)  (a),  (b)  and 
(c);  Surface  coating  of  large  appliances. 

•  (N)  (1).  (2).  and  (3)  (b)  and  (c);  Use 
of  cutback  and  emulsified  asphalts. 
NOTE;  USEPA  is  not  approving  (N)(3) 
(a)  and  (e). 

•  (0)(2];  Solvent  metal  cleaning. 

•  (P)  (11.  (4).  and  (5):  Bulk  gasoline 
plants. 

•  (Q](31:  Bulk  gasoline  terminals. 

•  (R}(31:  Gasoline  dispensing 
facilities. 

•  (U)(l)  and  the  exemptions 
contained  in  (2)(h);  Surface  coating 
miscellaneous  metal  parts  and  products. 

•  (X)(l)(a)(i).{b)(i).andthe 
exemption  contained  in  (2)(d),-  Rubber 
tire  manufacturing. 

•  (Z)  (1)  (b)  through  (h).  (2).  and  (3): 
Storage  of  petroleum  liquids  in  external 
floating  roof  tanks.  NOTE.  USEPA  is  not 
approving  (Z)(l)(a).  , 

•  (AA)  (1)  and  (2J'(b)  and  (c):  Dry 
cleaning  facility.  NOTE:  USEPA  is  not 
approving  (AA)(2)(a). 

b.  Discussion  of  Actions  Other  than 
Approvals 

•  Section  (A),  Applicability 

The  applicability  of  this  section  was 
revised  to  include  new,  as  well  as 
existing,  sources  of  VOC.  USEPA  is 
taking  no  action  on  this  section  as  it 
applies  to  new  sources  of  VOC.  New 


sources  are  regulated  by  Ohio's  new 
source  review  (NSR]  program  and 
USEPA's  Prevention  of  Significant 
Deterioration  (PSD)  program.  NSR  and 
PSD  may  require  more  stringent 
emission  limitations  than  those 
contained  in  this  rule. 

•  Section  (K){4),  Surface  Coating  of 
Large  Appliances 

Section  (4)  exempts  three  Whirlpool 
Corporation  plants  from  the  control 
requirements  contained  in  Paragraph 
(K)(l].  The  plants  are  located  in 
Sandusky,  Hancock,  and  Marion 
Counties.  Marion,  Sandusky,  and 
Hancock  were  designated  attainment 
areas  of  the  NAAQS  for  ozone  on  )une 
12. 1984  (49  FR  24124).  The  State 
implemented  an  acconunodative  ozone 
SIP  for  these  Counties  (i.e..  a  SIP  that  is 
designed  to  require  emission  reductions 
beyond  those  that  are  minimally 
necessary  to  maintain  the  ozone 
standards,  in  order  to  provide  a  margin 
for  future  source  growth)  and  they  were 
provided  a  waiver  with  respect  to  the 
one  year  of  preconstruction  ozone 
monitoring  normally  required  by 
USEPA's  PSD  program. 

Because  USEPA  is  now  approving  the 
exemption  from  RACT  for  the  Whirlpool 
Corporation  sources  located  in 
Sandusky,  Hancock,  and  Marion 
Counties  (and  the  Cooper  Tire  and 
Rubber  Company  in  Hancock  County 
discussed  elsewhere  herein),  the  State 
no  longer  has  an  accommodative  ozone 
SIP  for  these  Counties.  As  a  result,  the 
waiver  from  the  requirement  of  one  year 
of  preconstruction  ozone  monitoring  is 
terminated  for  the  counties  in  which 
these  sources  are  located. 

Thus,  in  today's  rulemaking  action, 
USEPA  is  approvii\g  the  State's 
exemption  contained  in  (K)(4)  (a),  (b), 
and  (c)  for  the  Whirlpool  Corporation 
plants  located  in  Marion,  Sandusky,  and 
Hancock  Counties,  and  future  sources  in 
these  counties  shall  comply  with  the 
PSD  regulations  requiring  one  year  of 
preconstruction  ozone  monitoring. 

•  Section  (N)(3)  (a)  and  (e),  Use  of 
Cutback  and  Emulsified  Asphalts 

USEPA  is  disapproving  two 
amendments  to  the  requirements  of 
Section  (N)  on  the  use  of  cutback  and 
emulsified  asphalt  in  road  construction 
and  maintenance.  The  first  amendment 
extends  the  exemption  period  for  use  of 
cutback  asphalts  in  the  existing  rule  by 
two  months,  from  October  15  through 
April  15  to  September  15  through  May  15 
of  each  year,  due  to  prubicms 
encountered  in  using  emulsified  asphalt 
duriivg  colder  weather.  USEPA 
acknowledges  that  emulsified  asphalt 
does  not  set  up  properly  at  temperatures 


below  50  T.  However,  OEPA  has  not 
yet  provided  the  docimientation  that 
USEPA  requested  in  a  letter  to  OEPA. 
dated  November  17, 1982,  on  the 
temperature  ranges  during  those 
additional  two  months  that  the  State 
permits  the  use  of  cutback  asphalts. 
The  second  amendment  exempts  a 
maximum  daily  use  of  1000  gallons  of 
cutback  emulsified  asphalt  when 
applied  by  hand  for  patching  or  sealing 
cracks.  OEPA  states  that  this  exemption 
is  necessary  due  to  a  lack  of  personnel 
trained  to  use  low-volume  emulsified 
asphalt  for  road  patching.  USEPA's 
review  of  this  rule  shows  that  the  basis 
on  which  the  1000  gallon  exemption  is 
determined  is  not  stated,  i.e.,  per  person, 
crew,  district,  or  County.  Furthermore,  a 
lack  of  training  is  not  sufficient  reason 
for  an  exemption. 

•  Section  (R)(4),  Gasoline  Dispensing 
Facilities 

USEPA  previously  conditionally 
approved  this  rule  on  October  31, 1980 
(45  FR  72122-72143).  On  June  1, 1984  (49 
FR  22814),  USEPA  removed  the 
conditions  on  USEPA's  approval  of  this 
rule  for  most  of  Ohio  except  for  the 
Akron,  Cincinnati  and  Cleveland 
attainment  demonstration  areas.  This 
condition  of  approval  remains 
outstanding  for  the  Akron,  Cincinnati, 
and  Cleveland  areas  and  will  be 
addressed  in  future  rulemaking  action. 

•  Section  (U)(2)(f).  Surface  Coating  of 
Miscellaneous  Metal  Parts  and  Products 

OEPA  has  amended  the  exemption  for 
this  rule  by  adding  (f)  (i)  and  (ii)  which 
apply  to  new  sources.  Since  USEPA  is 
taking  no  action  on  section  (A)  as  it 
applies  to  new  sources  of  VOC,  USEPA 
is  also  taking  no  action  on  these 
exemptions. 

•  Section  (U)(2)(i),  Surface  Coating  of 
Miscellaneous  Metal  Parts  and  Products 

USEPA  is  taking  no  action  on  the 
exemption  contained  in  section  (U)(2)(i) 
granted  by  Ohio  for  the  Honda  of 
America  Manufacturing.  Inc.  motorcycle 
assembly  plant  in  Marysville.  The 
exemption  was  granted  under  Ohio's 
new  source  review  program  and  any 
further  Federal  action  here  is 
unnecessary. 

•  Section  (V)  Gasoline  Tank  Trucks 

OEPA  has  amended  the  emission 
control  requirements  of  section  (V)  to 
include  a  reference  to  the  State's 
standards  leak  testing  procedures. 
Method  G  [Rule  3745-21-10(G)),  and  a 
new  alternative  leak  test  procedure, 
Method  H  [Rule  3745-21-10(H)|.  USEPA 
is  disapproving  this  section  and  Rules 
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374&-21-10  (G)  and  (H),  as  adopted  by 
the  State  on  January  24, 1983.  A 
discussion  of  Method  H,  and  USEPA's 
rationale  for  disapproving  Rule  3745-21- 
09(V).  -10(G)  and  -10(H)  as  altemaUve 
leak  testing  procedures,  are  set  forth  in 
Part  V.b  of  this  notice.  The  effect  of  a 
final  disapproval  of  these  rules  is  that 
all  owners  and  operators  of  such  trucks 
will  be  subject  to  the  control 
requirements  in  Rule  374S-21-09(V]  of 
the  existing  SIP.  When  conducting  leak 
tests  all  owners  and  operators  of  such 
trucks  must  use  only  the  standard 
procedure  in  Rule  3745-21-10(0),  as 
adopted  by  the  State  on  Mardi  27, 1981, 
and  approved  by  USEPA  as  a  SIP 
revision  on  June  29, 1982  (47  FR  28097). 

•  Section(X)(2)(d).  Rubber  Tire 
Manufacturing  Facility 

OEPA  added  section  (2](d)  which 
contains  an  exemption  for  the  Cooper 
Tire  and  Rubber  Company  facility 
located  in  Findlay,  Ohio  (HancocJc 
County).  As  stated  previously,  Hancock 
County  was  designated  attainment  of 
the  NAAQS  for  ozone  on  June  12, 1984 
(49  FR  24124),  an  accommodative  ozone 
SIP  was  implemented  in  the  county,  and 
the  county  was  provided  a  waiver  of  the 
one  year  preconstruction  ozone 
monitoring  requirement  in  USEPA's  PSD 
program. 

Because  USEPA  is  now  approving  the 
exemption  from  RACT  for  the  Cooper 
Tire  and  Rubber  Company  (and  the 
Whirlpool  Corporation  plant  discussed 
above)  located  in  Hancock  County,  the 
State  no  longer  has  an  accommodative 
ozone  SIP  for  this  county.  As  a  result, 
the  waiver  from  the  requirement  of  one 
year  of  preconstruction  ozone 
monitoring  required  by  the  PSD 
regulations  is  terminated  for  Hancock 
County. 

•  Section  (Z)(l)(a),  Storage  of  Petroleum 
in  External  Floating  Roof  Tanks 

This  rule,  as  approved  by  USEPA  for 
floating  roof  storage  tanks  (47  FR  28097; 
June  29. 1982),  required  the  use  of 
secondary  seals  for  all  tanks  storing 
petroleum  liquids.  Ohio  has  amended 
this  section  to  require  only  one  seal, 
either  a  mechanical  shoe  primary  seal,  a 
liquid-mounted  primary  seal  or  the 
equivalent  on  the  external  floating  roof 
tank  if  the  petroleum  liquid  being  stored 
is  crude  oil. 

OEPA  justiHed  this  amendment  with 
data  showing  that  retrofitting  secondary 
seals  on  storage  tanks  with  liquid 
mounted  primary  seals  is  substantially 
more  expensive,  per  ton  of  VOC 
controlled,  than  retrofitting  secondary 
seals  on  other  tank  types,  or  retrofitting 
tanks  storing  more  volatile  organic 
liquids  USEPA  agrees  that  cost 


effectiveness  may  be  considered  in 
modifications  to  RACT.  However,  Ohio 
has  not  demonstrated  that  this 
relaxation  would  not  interfere  with  the 
timely  attainment  and  maintenance  of 
the  NAAQS  for  ozone.  Without  such  a 
demonstration,  USEPA  cannot  approve 
the  amendment.  Therefore,  USEPA  is 
disapproving  this  amendment.  USEPA 
will  reconsider  this  amendment  if  the 
State  submits  the  necessary 
demonstration. 

c.  Other  Actions 

•  Section  (AA)(2)(c),  Dry  Cleaning 
Facility 

This  rule  as  approved  by  USEPA  for 
perchloroethylene  dry  cleaning 
operations  (47  FR  28097;  June  29,1982) 
exempted  only  those  operations  which 
were  coin-operated  or,  due  to 
insufficient  steam  or  space,  could  not 
install  a  control  device.  OEPA  has 
added  section  (2)(c)  vvfaich  exempts  any 
facility  in  which  less  than  60,000  pounds 
of  fabrics  are  cleaned  per  year. 

On  October  24, 1983  (48  FR  49007), 
USEPA  proposed  to  add 
perchloroethylene  to  the  list  of  organic 
compounds  which  have  negligible 
photochemical  reactivity  and.  thus, 
should  be  exempt  from  regulation  under 
the  ozone  SIP.  Therefore,  USEPA  is  not 
taking  action  on  Ohio's  amendment 
regarding  perchloroethylene  at  this  time. 
However,  after  USEPA  issues  its  final 
policy  on  perchloroethylene,  USEPA  will 
take  action  either  approving  or 
disapproving  this  rule  revision. 

•  Section  (D)(3),  Alternative  Daily 
Emission  Limitation  for  Can  Coating 

USEPA  approved  OAC  Rule  3745-21- 
09(D)(3),  an  alternative  daily  emission 
limitation  for  can  coating  facilities,  on 
June  29, 1962  (47  FR  28097).  However, 
during  USPEA's  review  of  the  State's 
revision  to  the  ozone  SEP.  USEPA 
identified  the  following  deficiencies 
within  this  rule. 

This  rule  presents  equations  for 
determining  an  alternative  daily 
emission  limitation.  USEPA  finds  that 
the  equations  are  incorrect  in  that  they 
are  based  on  volume  of  coating  used  (in 
gallons,  excluding  water),  which  in 
many  cases  can  lead  to  erroneous 
results.  Equivalency  calculations  for 
coatings  should  be  performed  on  a  basis 
of  volume  of  coating  solids  used  rather 
than  volume  of  coating  used.  (45  FR 
80824  gives  an  example  calcidation  for 
can  coating  done  on  a  volume  solids 
basis.) 

However,  on  April  9. 1986,  OEPA 
submitted  amendments  to  its  RACT  I 
and  RACT  U  VOC  Regulations.  One  of 
these  revisions  corrects  the  equation  so 


that  it  is  now  on  a  constant  volume 
solids  basis.  This  revision  will  be 
discussed  in  a  subsequent  Federal 
Register  notice. 

V.  Compliance  Test  Methods  and 
Procedures.  Rule  3745-21-10 

OEPA  has  amended  this  Rule  to 
include  a  number  of  minor  revisions, 
corrections  or  calssifications;  a  rule 
reorganization;  and.  an  alternative 
method  for  determining  the  leak 
tightness  of  gasoline  tank  trucks.  USEPA 
is  approving  all  changes  made  to  Rule 
3745-21-10  (B)  throu^  (F)  and  (1) 
through  (K).  USEPA  is  disapproving 
sections  (C)  and  (H).  The  following 
sections  of  Rule  3745-21-10  have  been 
significantly  revised. 

a.  Final  Approval 

Sections: 

•  (A)  (3)  and  (4);  General  Provisions. 

•  (B)  (3).  (4)  and  (5);  Methods  for 
detemining  VOC  content  of  surface 
coating  and  inks. 

•  (E)  (4)  and  (7);  Method  for 
determining  VOC  emissions  from  bulk 
gasoUne  tennuoals. 

•  (K)  Methods  for  detecting  leaks  of 
gasoUne  vapors. 

b.  Final  Disapproval 

•  Section  (G).  Standard  Method  for  the 
Determination  of  the  Leak  Tightness  of 
Gasoline  Tank  Trucks  (Method  C) 

As  noted  in  Part  IV.b.  of  this  notice. 
USEPA  is  disapproving  amended  section 
(G)  consistent  with  USEPA's  action  on 
Rule  3745-21-09(V),  which  USEPA  finds 
to  be  unapprovable.  USEPA  believes 
that  the  approved  SIP  currently  contains 
the  control  requirements  and  leak  test 
procedures  that  are  consistent  with 
Agency  guidance,  and  other  States'  tank 
certification  regulations. 

The  effect  of  a  final  disapproval  of 
this  rule  is  that  all  owners  and  operators 
of  gasoline  tank  trucks  would  be  subject 
to  Rule  374&-21-09(V)  and  10(G).  as 
adopted  by  the  State  in  March  1981.  and 
approved  by  USEPA  as  a  SIP  revision 
on  June  29. 1982  (47  FR  28097). 

•  Section  (H).  Alternate  Method  for 
Determining  Leak  Tightness  of  Gasoline 
Tank  Trucks  (Method  H) 

In  today's  rulemaking  actioa  USB>A 
is  disapproving  the  State's  alternative 
test  method.  Method  H.  contained  in 
amended  Rule  3745-21-10(H),  because 
this  method  involves  a  pressure  test  of 
only  the  vapor  recovery  lines  and 
associated  equipment.  To  summarize  the 
rule,  gasoline  tank  trucks  which  were 
manufactured  prior  to  January  1, 1975. 
must  be  pressurized  to  15  inches  of 
water  and  may  not  sustain  a  pressure 
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decrMM  greater  than  3.0  inches  of 
water  over  3  consecutive  minutes. 
Casobne  tank  trucks  which  were 
manufactured  on  or  after  January  1, 
1975.  must  be  pressurized  to  18  inches  of 
water  and  may  not  sustain  a  pressure 
decrease  greater  than  3.0  inches  of 
water  over  3  consecutive  minutes. 

The  pressiire  test  does  not  hivohre 
pressurfzation  of  any  compartment  of 
the  gasoline  tank  truck.  In  addition  to 
the  pressure  test,  the  following  items  are 
to  be  mspected  and  repaired  or  replaced 
if  found  to  be  defective: 

(1)  Dome  cover  lids  (gaskets,  latch 
tension  and  pressure/vacuum  vents), 

(2)  Fusible  plugs, 

(3)  Vapor  vent  hoods  and  sealing 
bands, 

(4)  Vapor  return  hoses  and  any 
associated  fittings  and  adaptors,  and 

(5)  Any  pressure  and  vacuum  relief 
vents  cm  the  vapor  recovery  lines. 

Also,  the  pressure/vacuum  vents  in 
the  dome  assembly  covers  must  comply 
with  certain  minimum  specifications. 

This  method  is  not  consistent  with 
USEPA's  control  techniqae  guidance. 
ror  with  the  tank  tnick  cert^catioo 
regulations  that  are  in  effect  in  19  other 
States.  In  addidion.  OEPA  has  presented 
no  acceptable  evidence  demonstrating 
why  this  rule  constitutes  RACT. 

VI.  PobHc  Coaraeal  Discussioa 

During  the  public  comment  period,  a 
total  of  two  coouBenls  were  received  on 
Ohio's  RACr  1  and  U  VOC  regulations. 
These  comments  and  USEPA  responses 
are  discxissed  in  the  recotd  of  this 
rulemaiung. 

A  brief  summary  of  the  comments  is 
discussed  below. 

1.  Marathon  Pipe  Line  Company 'a  April 
1,  1985,  Comment 

(a)  Portion  of  Notice  of  Proposed 
Rulemaking  Which  Was  Commented 
Upon  Section  (Z)(l)(a).  Storage  of 
Petroleum  in  External  Floating  Roof 
Tanks 

As  discussed  above  in  Section  IV.b.. 
Ohio  has  amended  this  rule  to  require 
only  one  primary  seal,  or  the  equivalent, 
on  an  external  floating  roof  tank  if  the 
petroleum  liquid  being  stored  is  crude 
oil.  OEPA  justified  the  omission  of  the 
secondary  seal  reqiiirement  with  cost- 
erf  ectiveness  data.  USEPA  agrees  that 
cost-effectiveness  may  be  considered  in 
modificatioRs  to  RACT.  However. 
USEPA  is  disapproving  tliis  amendment, 
because  Ohio  has  not  submitted  a 
demonstration  that  shows  tliat  this 
relaxation  would  not  interfere  with 
timely  attainment  and  maintenance  of 
lh<?  NAAQS  for  ozorte. 


(b)  Summary  of  Marathon's  Comment 

Marathon  states  that  it  was  not  aware 
of  the  requirement  that  there  be  an 
explicit  demonstration  that  the  recision 
(or  relaxation  of  the  rule)  would  not 
interfere  with  the  tim^  attainment  and 
maintenance  of  the  NAAQS  for  ozone. 
Marathon  feels  that  the  demonstration  ft 
presented  the  OEPA.  at  the  time  It 
requested  the  revision  to  the  regulations, 
showed  that  for  crude  oil  a  primary  seal 
is  the  equivalent  of  RACT.  Since  the 
States  are  free  to  choose  the  mix  of 
controls  necessary  to  achieve 
attainment  and  maintenance  of  the 
standards,  including  emission 
limitations  that  represent  RACT,  a 
demonstration  of  attainment  and 
maintenance  is  impUed  by  the  State's 
evaluation  of  the  reqxiest  and 
subsequent  adoption  of  the  exemption. 
Marathon  is  prepared  to  make  and.  if 
necessary,  amplify  the  demonstration 
made  to  OEPA  at  the  time  it  requested 
the  revision. 

Marathon  is,  therefore,  requesting  that 
the  decision  with  regard  to  the 
disapproval  of  this  SIP  revision  be 
delayed,  and  that  Marathon  be  given 
adequate  time  to  make  a  presentation 
simiicu-  to  that  made  to  the  OEPA  at  the 
time  of  the  SEP  revison  request. . 

(c)  USEPA  Response 

This  proposed  SIP  revision  constitutes 
a  relaxation  of  Ohio's  federally 
approved  ozone  SIP.  For  any  relaxation 
to  be  approvable.  a  determination  would 
have  to  be  made  that  the  relaxatian  will 
not  interfere  with  timely  attainment  or 
maintenance  of  the  ozone  NAAQS.  No 
such  air  quahty  assessment  was 
performed  by  OEPA. 

The  demonstration  diiaiised  by 
Marathon  deals  with  the  iisoe  of 
whether  Ohio's  proposed  revision 
constitutes  RACT  for  crude  oil  storage 
in  external  floating  roof  tanks.  While  the 
RACT  requirement  must  also  be 
satisfied  for  these  reviaons  to  be 
approvable.  the  point  of  USEPA's 
finding  deals  with  the  lack  of  an  air 
quality  demonBtration,  as  discussed  in 
the  preceding  paragraph. 

USEPA  is.  therefore,  anable  to 
approve  this  relaxation  without  a 
demonstration  that  the  relaxation  will 
not  interfere  with  attainment  or 
maintenance  of  the  ozone  NAAQS. 
USEPA  is  unable  to  delay  the  processing 
of  this  SIP  revision,  unless  OEPA 
requests  that  it  be  withdrawn. 

USEPA  will  reconsider  this  request  if 
the  State  resubmits  it  when  it  submits 


an  approvable  attainment 

demonstration  for  the  area. 

Z  Coaunent  from  John  McCarthy 

(a)  Portion  of  Notice  of  Proposed 
Rulemaking  Which  Was  Commented 
Upon 

Section  (AAX2)(c)  Dry  Cleaning 
Facility.  As  discussed  above  in  Section 
IV-c  OEPA  has  added  Section  (2)(c) 
which  exempts  any  perchloroethylene 
dry  cleaning  facility  in  which  less  than 
60.000  pounds  of  fabrics  are  cleaned  per 
year.  USEPA  is  taking  no  sction  on 
Ohio's  amendment  regarding 
perchloroethylene  dry  cleaning  facilities 
until  USEPA  issues  its  Hnal  decisions  on 
the  reactivity  and  carcinogenicity  of 
perchloroethylene. 

(b)  Mr.  McCarthy's  Coaunent 

Mr.  McCarthy  stated  that  it  might  be 
prudent  for  a  State  not  to  make 
regulations  less  stringent  for 
perchloroethylene  because  his 
understanding  is  that  it  is  listed  as  a 
carcinogen. 

(c)  USEPA  Response 

Perchloroethylene  is  not  formally 
listed  as  a  carcinogen.  However,  it  has 
been  studied  by  the  National  Toxicology 
Program  for  carcinogenic  properties,  snd 
is  currently  being  coosidmd  for  listing 
under  section  112  of  the  Clean  Air  Act 
as  a  pollutant  which  is  hazardous  to 
human  heahiL  If  perchloroethylene  is 
listed  under  section  112.  certain 
perchloroethylene  soorce  categories 
may  be  subiect  to  additional  emission 
limitations. 

USEPA  has  not.  as  yet,  published  the 
final  notice  which  will  specify  whether 
or  not  perchloroethylene  is  to  be  added 
to  the  list  of  organic  compounds  which 
have  negligible  photochemical 
reactivity,  and.  thus,  should  be  exempt 
from  regulation  under  the  SIP.  USEPA 
has  no  basis  for  requinng  more  stringent 
controls  on  perchloroethylene  sources  at 
this  time. 

VIL  Summary  of  USEPA's  Final  Action 

U^PA  is  approving  all  of  the  June  21, 
1982,  and  January  24, 1963,  revisions  to 
Chapter  3745-21-01.  04,  09,  and  10  as 
submitted  by  the  Director  of  OEPA  to 
USEPA  on  March  28, 1983,  with  the 
following  exceptions: 

a.  USEPA  is  disapproving  new 
exemptions  for  the  use  of  cutback 
asphalt  (OAC  Rule  3745-21-09(N)(3J  (a) 
and  (e)],  and  for  external  floating  roof 
(crude  oil)  storage  tanks  from  the 
secondary  seal  requirement  [OAC  Rule 
3745-21-09(Z](l)(a)I.  USEPA  is  also 
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disapproving  compliance  test  methods 
(OAC  Rule  3745-21-09(V)  and  Sections 
G  and  H:  OAC  Rule  3745-21-10]  as 
alternative  leak  testing  procedures  for 
gasoline  tank  trucks. 

b.  USEPA  is  not  taking  action  of  the 
applicability  of  OAC  Rule  3745-21-09(A) 
to  new  sources  of  VOC,  the  gasoline 
through-put  exemption  level  for  gasoline 
dispensing  facilities  [OAC  Rule  3745-21- 
09(R)(4]),  and  the  comphance  date 
extension  for  Honda  of  America 
Manufacturing.  Inc.  auto  and  motorcycle 
assembly  plant  in  Marysville  [OAC  Rule 
3745-21-09(U)(2)(i)J. 

c  USEPA  is  not  taking  action  on  OAC 
Rule  3745-21-09(AA)(2)(a)  which 
exempts  any  dry  cleaning  facility  in 
which  less  than  60,000  pounds  of  fabrics 
are  cleaned  per  year. 

d.  USEPA  is  not  taking  action  on  OAC 
Ruel  3745-21-09(U)(2)(f)  (i)  and  (ii), 
which  apply  to  new  sources  (surface 
coating  lines). 

No  matter  what  rules  the  State  now 
enforces,  the  existing  federally  approved 
SIP  regulations  for  any  source  will 
apply,  and  will  be  fully  enforceable, 
until  the  source  complies  with  the  new 
regulations  which  USEPA  approves  as  a 
result  of  today's  final  rulemaking  on  the 
Chapter  3745-21  revision.  Furthermore, 
the  existing  SIP  regulations  will  continue 
in  force  where  USEPA  disapproves 
certain  new  regulations. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Oflice  of  Management 
and  Budget  (OMB)  for  review.  Any 
comments  firom  OMB  to  USEPA,  and 
any  USEPA  response,  are  available  for 
public  inspection  at  the  USEPA  Region 
V  office  Usted  above. 

Petitions  for  judicial  review  of  this 
action  under  section  307(b)(1)  of  the  Act 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
March  2a  1989.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)  of  Uie  Act). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Intergovernmental 
relations. 

Dated:  December  IZ  1968. 
Lae  M.  ThonMs, 

Administrator. 

Ohk>— Subpart  KK 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I.  Part  52.  is 
amended  as  follows: 


PART  52— APPROVAL  AND 
PROyULQATION  OF 
IMPLEMENTATION  PLANS 

1.  This  notice  is  issued  under 
authority  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401-7642). 

2.  Section  52.1870  is  amended  by 
adding  new  paragraph  (c)(73)  to  read  as 
follows: 

S  52.1870    MentHieation  Of  plan. 

*  *  •  •  • 

(73)  On  March  28. 1983,  the  State  of 
Ohio  Environmental  Protection  Agency 
(OEPA)  submitted  amendments  to  the 
Ohio  Administrative  Code  (OAC) 
Chapter  3745-21  and  supporting  data  to 
USEPA  as  a  proposed  revision  to  the 
ozone  portion  of  its  SIP.  OAC  Chapter 
3745-21,  entitied  "Carbon  Monoxide, 
Photochemically  Reactive  Materials. 
Hydrocarbons,  and  Related  Material 
Standards",  contains  Ohio's  VOC  RACT 
I  and  n  regulations.  The  amendments  to 
these  regulations  are  embodied  in  the 
OAC  as  follows:  Definitions,  Rule  3745- 
21-01;  Attainment  dates  and  compliance 
time  schedules.  Rule  3745-21-04;  Control 
of  emissions  of  organic  compounds  from 
stationary  sources.  Rule  3745-21-09:  and 
Compliance  test  methods  and 
procedures.  Rule  3745-21-10.  See  (c)(15). 
USEPA  is  not  taking  action  on  the 
applicability  of  Rule  3745-21-09  to  new 
sources  of  VOC,  to  the  gasoline 
throughout  exemption  level  for  gasoline 
dispensing  facilities,  and  to  the 
comphance  date  extension  for  Honda  of 
America  Manufacturing,  Inc.  auto  and 
motorcycle  assembly  plant  in 
Marysville.  USEPA  is  not  taking  action 
on  OAC  Rule  3745-21-09(AA))(2)(a) 
which  exempts  any  dry  cleaning  facility 
in  which  less  than  60,000  pounds  of 
fabrics  are  cleaned  per  year.  USEPA  is 
not  taking  action  on  OAC  Rule  3745-21- 
09(U)(2)(f)  (i)  and  (ii)  which  apply  to 
new  sources  (surface  coating  lines). 
USEPA  is  identifying  deficiencies  in  the 
existing  Rule  3745-21-09(D)(3)  which 
contains  an  alternative  daily  emission 
limitation  for  can  coating  facilities. 
USEPA  identified  the  following 
deficiencies  within  this  rule:  This  rule 
presents  equations  for  determining  an 
alternative  daily  emission  limitation. 
USEPA  tinds  that  the  equations  are 
incorrect  in  that  they  are  based  on 
volume  of  coating  used  (in  gallons, 
excluding  water),  which  in  many  cases 
can  lead  to  erroneous  results. 
Equivalency  calculations  for  coatings 
should  be  performed  on  a  basis  of 
volume  of  coating  solids  used  rather 
than  volume  of  coating  used.  (45  FR 
60824  gives  an  example  calculation  for 


can  coating  done  on  a  volume  solids 
basis.) 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  OAC  Chapter 
3745-21.  dated  June  21. 1982  and  January 
24, 1983. 

(IJ  Rule  3745-21-01;  Definitions. 

fi)  Section  (D)(16).  (36).  and  (50).  paper 
and  vinyl  coating. 

(ii)  Section  (F)(l-8),  asphalts  in  road 
construction  and  maintenance. 

(iiij  Sections  (E)(8).  and  (I)(5), 
corrections  to  Sections  (E)(8)  and  (J)(5). 

(2)  Rule  3745-21-04:  Attainment  dates 
and  compliance  time  schedules. 

(i)  Section  (C)(3),  can  coating  lines. 

(ii)  Section  (C)(15),  cutback  and 
emulsified  asphalts. 

(Hi)  Section  (C)(29),  gasoline  tank 
trucks. 

(iv)  Section  (C)(33),  External  floating 
roof  tanks. 

(3)  Rule  374S-21-09;  Contit)!  of 
emission  of  organic  compounds  from 
stationary  sources. 

(i)  Section  (B).  Emission  limitations. 

(ii)  Section  (C)  (1)  and  (3),  Surface 
coating  of  automobiles  and  light  duty 
trucks. 

(Hi)  Sections  (I)  (1)  and  (2).  Surface 
coating  of  metal  furniture. 

(iv)  Sections  (K)  (1)  and  (3)  and  (K)(4) 
(a),  (b)  and  (c).  Surface  coating  of  large 
appliances. 

(v)  Sections  (N)  (1),  (2).  and  (3)(b)  and 
(c).  Use  of  cutback  and  emulsified 
asphalts.  NOTE:  USEPA  is  not 
approving  (N)(3)  (a)  and  (e). 

(vi)  Section  (0)(2),  Solvent  metal 
cleaning. 

(vii)  Sections  (P)  (1),  (4),  and  (5).  Bulk 
gasoline  plants. 

(viii)  Section  (Q)(3),  Bulk  gasoline 
terminals. 

(ix)  Section  (R)(3),  Gasoline 
dispensing  facilities. 

(x)  Sections  (U)(l)  and  the  exemptions 
contained  in  (2)(h),  Surface  coating 
miscellaneous  metal  parts  and  products. 

(ix)  Sections  (X)(l)(a)(i),  (b)(i).  and  tiie 
exemption  contained  in  (2)(d).  Rubber 
tire  manufacturing. 

(x)  Sections  (Z)(l)  (b)  throu^  (h).  (2). 
and  (3).  Storage  of  petroleum  liquids  in 
external  floating  roof  tanks.  NOTE: 
USEPA  is  not  approving  (Z)(l)(a). 

(xii)  Sections  (AA)(1)  and  (2)(b)  and 
(c).  Dry  cleaning  facility.  NOTE:  USEPA 
is  not  proposing  to  approve  (AA)(2)(a). 

(xiii)  Section  {K)(4)  (a),  (b).  and  (c).  for 
the  Whirlpool  Corporation  plants 
located  in  Marion,  Sandusky,  and 
Hancock  Counties. 

(xiv)  Section  (X)(2)(d).  Cooper  Tire 
and  Rubber  tire  manufacturing  facility 
located  in  Hancock  County. 

(4)  Rule  3745-21-10:  Compliance  test 
methods  and  procedures. 
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fi)  Section*  (A)  (3)  and  (4).  General 

provisions. 

fii)  Section  (B)  (3),  (4)  and  (5). 
Methods  for  determining  VOC  content 
of  smface  coating  and  inks. 

(Hi)  Section  (E)  (4)  and  (7).  Method  for 
determining  VOC  emissions  from  bulk 
gasoline  terminals. 

(iv)  Section  (K).  Methods  for  detecting 
leaks  of  gasoline  vapors. 

3.  Section  520877  ia  aaiended  by 
adding  new  parapaph  (b)  to  read  aa 
follow*: 


no  acceptable  evidence  demonstrating 
why  this  rule  constitvte*  RACT. 
[FR  Doc  89-ll?(1  PUed  l-17-«;  MS  an) 


{52.1177 


Control  *trala0y: 
4. 


(b)  The  requirements  of  1 52.14  are  not 

net  by  Rule  3745-21-09(N)(3)  (a)  and  (e); 
Rule  3745-21-a8(ZHl)(a):  Rule  3745-21- 
la  Section  G:  and  Rule  3745-21-ia 
Section  H,  because  diese  Ohio  Rules  do 
not  provide  for  attainment  and 
maintenance  of  the  photocfaenucal 
oxidant  (hjrdrocarbon)  standards 
throu^wut  Ohia 

(1)  USEPA  is  disapproving  new 
exemptions  for  the  use  of  cutback 
asphalt  ((Rule  3745-21-Og(NK3)  (a)  and 
(e)].  because  Ohio  did  not  provide 
documentation  regarding  the 
temperature  ranges  in  the  additional  two 
months  that  the  State  permits  the  use  of 
cutback  asphalts,  and  a  lack  of  training 
is  not  sufficient  reason  for  the  1000 
gallons  exemptions. 

(2)  USEPA  is  disapproving  Section  V 
[Rule  3745-21-09(V]].  because  it 
contain*  an  alternative  leak  testing 
procedure  for  gasoline  tank  trucks 
which  USEPA  Bnds  to  be  unapprovable. 

(3)  USEPA  is  disapproving  exclusion 
of  the  external  floating  roof  (crude  oil] 
storage  tanks  from  the  secondary  seal 
requirement  (Rule  3745-21-0g(Z)(lM8l]. 
because  Ohio  has  not  demonstrated  that 
the  relaxation  would  not  interfere  with 
the  timely  attainment  and  mainteuance 
of  the  NAAQS  for  ozone. 

(4)  USEPA  is  disapproving  compliance 
test  method  Section  G.  piule  3745-21-10] 
a*  an  alternative  leak  teating  procedure 
for  gasobne  tank  trucks,  because  such 
action  on  Section  G,  is  consistent  with 
USEPA's  action  on  Rule  3745-21-09(V). 
which  USEPA  find*  to  be  unapprovable. 

(5)  USEPA  is  diaapproving  compliance 
test  method  Section  H.  (Rule  3745-21- 
lOj.  which  involves  a  pressure  test  of 
only  the  vapor  recovery  hnes  and 
associated  equipment.  Compliance  test 
method  Section  H  i*  inconsistent  with 
USEPA's  control  technique  guidance* 
and  with  tank  truck  certification 
regulations  that  are  in  effect  in  19  other 
States.  In  addition.  OEPA  has  presented 


40CFRPwf271 
lFnL-3S0ft-71 

Kentucky;  Final  Authorization  of  Stat* 
HazardoiM  Waita  MMHgaawnt 
Program  for  non41SWA  Cluetar  II 

aosncy:  Environmental  Protection 

Agency. 

aCTWic  Pinal  rale. 


r.  Kentucky  ha*  applied  tor 
final  authorization  of  revisions  to  it* 
hazardou*  wa*te  program  under  the 
Re*ource  Conservation  and  Recovery 
Act  (hereinafter  "RCRA"  or  the  "Act"} 
as  amended  by  the  Hazardou*  and  Solid 
Waste  Amendments  (hereinafter 
HSWA).  EPA  has  reviewed  Kentiicky'* 
application  and  has  made  a  decision. 
8ub)ect  to  public  review  and  comment 
that  Kentucky's  hazardou*  waste 
program  revision  for  non-HSWA  Cluster 
H  satisfies  all  of  the  requirement* 
necessary  to  qualify  for  final 
authorization.  Thu*.  EPA  intend*  to 
approve  Kentucky'*  hazardou*  wa*ta 
program  reviaion  for  non-HSWA  Clu*ter 
n.  Kentucky'*  application  for  program 
revi*ion  i*  available  for  public  review 
and  conunent 

OATIS:  Final  authorization  for  Kentucky 
shall  be  effective  March  20, 1980,  nnlesa 
EPA  publiahes  a  prior  Fadarai  Ragiatas 
action  withdrawing  thia  immediate  final 
rule.  All  comments  on  Kentucky's 
program  revision  apphcation  must  be 
received  by  the  doee  of  business, 
February  17. 1969. 
AOOMCaan:  Copies  of  Kentucky** 
program  revision  application  are 
available  during  normal  business  hours 
Monday  throogh  Friday,  at  the  following 
addresses  for  inspection  and  copying: 
Dtviaion  of  Waate  Bklanagement. 
Kentucky  Department  for  Environmental 
Protection.  Fort  Boone  Ptaza,  Building 
#2. 18  Reilly  Road.  Frankfort  Kentucky 
40601.  Phone  S02/564-«716;  VS.  EPA 
Headquarters  Library,  FM  211A,  401  M 
Street  SW..  Washington.  DC  20l(n, 
Phone:  202/382-5828;  U.S.  EPA  Region 
IV  Library,  345  Courtland  Street,  NE.. 
Atlanta.  Georgia  30985.  Phone  4M/347- 
4216. 


ran  FURTNm  mrmmation  contact: 

Otis  Johnson,  404/347-3016. 
SU^M.EMCNTAIIT  INFOfnCATKNC 

A.  Background 

States  with  final  authorization  under 
section  3008{b]  of  the  RCRA,  42  U.S.C. 


6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

Revisiaoa  to  State  bazardoua  waste 
programs  are  necessary  when  Federal  or 
State  statntory  or  regulatoy  authority  is 
modified  or  wlicn  certain  other  changes 
occur.  Moat  commonly.  State  program 
revisiona  an  necessitated  by  changes  to 
EPA's  r^galations  in  40  CFR  Part  260-266 
and  124  and  27a 

0.  KaBtadcy 

Kentucky  initially  received  final 
authorization  on  January  31. 1985  (50  FR 
2550).  On  February  24, 1988,  Kentucky 
submitted  a  draft  program  revision 
application  for  additional  program 
approval  for  federal  regulations 
promulgated  between  July  1, 1965  and 
June  30, 1988.  known  as  non-HSWA 
Cluster  IL  On  November  7,  igea 
Kentucky  submitted  a  final  program 
revision  application  for  the 
aforementiooed  authority.  Today. 
Kentucky  is  seeking  approval  ot  its 
program  reviaion*  for  the  following 
authoritiea  in  accordance  with  40  CFR 
271.21(b)(3). 


SlM»suaK«ily 

Clotur*,  Pott-Oomum  aiid  Ft- 

KRS13A^10 

rtanciai     nrnpantiUti     R*- 

KRS  224  017 

QU 11  Willi.              ovivwfivni 

KRS  224.099 

KRS  224.862 

16459.  Itay  2. 19aa 

KRS  224.866 

KRS  224.867 

401  K/«  30*10 

401KAR34«7e 

' 

401  KAR  34:080 

401  KAR  34:100 

401  KAR  35:070 

401  KAR  36.-0eO 

401KAR35M0 

401  KAR  35:100 

401  KAR  35:120 

401  KAR  38:020 

401  KAR  38:040 

401  KAR  38:090 

LMing  o«  Spent  Pidd*  Uquor 

KRS  13A 

fooeax  51  m  laazo  m 

KRS  224.033 

•fiMndWl  al  SI    FR  33612. 

KRS  224^640) 

May  28.  1966  wnj  Sflptam- 

KRS  224.867 

tMT  22.  1966. 

401KAR31i)40 

EPA  has  reviewed  Kentucky's 
application,  and  has  made  an  immediate 
final  decision  that  Kentucky's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  autlMmzation 
for  the  additional  program  modifications 
to  Kentucky.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  imtil  close  of  business 
February  17, 1989.  Copies  of  Kentucky's 
application  for  program  revision  are 
available  for  inspection  and  copying  at 


imsi^^i' 
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the  locations  indicated  in  the 
"AOOMKtStr*  section  of  this  notice. 
Approval  of  Kentucky's  program 
revision  for  non-HSWA  Cluster  II  dull 
become  effective  in  60  days  unless  an 
adverse  comment  pertaining  to  the 
State's  revision  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period.  If  an  adverse  conunent  is 
received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  eith^ 
affirms  that  the  immediate  final  decision 
takes  effect  or  reverses  the  dedsion. 

CDedakm 

I  conclude  that  Kentucky's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
estabHshed  by  RCRA.  Accordingly, 
Kentucky  is  granted  final  authorization 
to  operate  its  hazardous  waste  program 
a*  revi*ed.  Kentucky  now  has 
responnbility  for  permitting  treatment 
*torage.  and  disposal  facilities  widiin  its 
borders  and  carrying  out  other  aspects 
of  the  RCRA  program,  subject  to  the 
linritatioo  of  its  revised  program 
application  and  previously  approved 
authorities.  Kentucky  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  tlie  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
sections  3008.  3013,  and  7003  of  RCRA. 

Certification  Under  the  Regalatary 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
autliorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspend*  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Kentucky's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  btuden*  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  fiexibility  analysis. 

List  of  Subjacts  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Inl  ?rgovernmental  relations. 


Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control 
Water  supply. 

Auttmri^  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C  aei2(a),  «82S,  a974(b). 

Dated:  December  IS.  19sa 
Joseph  R.  FrammatlMS. 
Acting  Regional  Adminigtrator. 
[FR  Doc  80-857  Filed  1-17-80;  8:45  am) 
asiJMB  cooc  ( 


FEDERAL  COKMIUNICAnONS 
COMMISSION 

47CFRPvts21and»4 

[CC  Ooefcat  No.  87-47;  FCC  88-390] 

AflMitdntont  To  Provida  for  a  Minhnuni 
Amanna  Gain  of  34.0  dBt  for  ttto  10550 
MHZ-10565MHZ  and  10615  MHz-10630 
MHz  SegmMita  of  tha  10550  MHz- 
10680  MHz  Band  and  To  Provida  for 
Now  SIdloba  Suppreaiion  Standarda 
for  Antenna  wHIi  Minimum  Gain  of  34S 


AOCNCV:  Federal  Communications 
Conunission  (FCC). 
ACTKNt:  Fmal  rule. 


;  This  rulemaking  order  revises 
the  Antenna  Standards  tables  specified 
at  47  CFR  21.108(c)  and  94.7S(b). 
Antenna  sidek^  suppression  standards 
are  also  changed  slighUy.  These  rule 
revisions  enable  point-to-point 
microwave  radio  licensees  of  the  10550 
MHz-10680  MHZ  band  to  use  smaller, 
less  expensive  antennas  of  2.00  feet 
diameters  instead  of  the  3.25  feet 
diameter  antennas  previously  required. 
EFFECnVE  DATE  February  7, 198a 
ADDNCSS:  Federal  Conunimications 
Conunission.  1919  M  Sti^t  NW.. 
Washington.  DC  20554. 
KM  FURTHER  IHFOWUTIOM  CONTACT: 
Frank  Peace.  Tele:  202-634-1779. 
•UPPI.E«KNTARY  NiFOflMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  87-47.  FCC  88- 
390,  Adopted  November  29, 1988.  and 
Released  December  3a  198a  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch,  Room  230, 1919  M 


Sti«et  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  202-857-3800. 
Suite  246, 1919  M  Street  NW., 
Washington.  DC  20037. 

Summary  of  Report  and  Oroer 

1.  This  rulemaking  order  reduces  the 
minimum  antenna  gain  from  38  dBi  to  34 
dBi  for  point-to-point  microwave  radio 
services  between  10550  MHz  and  10880 
MHz,  and  relaxes  the  relevant  antenna 
sidelobe  suppression  standards.  These 
revisions  should  not  result  in  increased 
interference  levels  to  co-channel  and 
adjacent  channel  users  in  this  10  GHz 
band. 

Ordering  Clauses 

2.  Authority  for  this  rulemaking  is 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r), 
and  section  553  of  the  Administrative 
Procedure  Act  5  U.S.C.  553. 

3.  Accordingly,  it  is  ordered  that 
§S  21.108(c)(3)  and  94.75(b)  of  the 
Commission's  Rules  and  Regulations  is 
amended,  effectiv-e  February  7, 1989.  as 
shown  below.  It  is  further  ordered  that 
this  proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Parts  21  and 
94 

Radio. 

Rule  Changes 

Part  21  of  Title  47  of  the  Code  of 
Federal  Regulaaons  is  amended  as 
follows: 

PART  21— DOMESTIC  PUBLIC  HXEO 
RADIO  SERVICES  (OTHER  THAN 
MARITIME  MOBILE) 

The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

AutlMrity:  Sees.  4  and  303.  48  Stat.  1066. 
1082.  as  amended  47  U.S.C.  154.  303,  unless 
otherwise  noted. 

Section  21.108(c)  is  amended  by 
revising  the  table  of  Antenna  Standards 
to  read  as  follows: 

§21.108    Directional  antennaa. 

•        «        •        *        • 

(c)  *  •  • 
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Antenna  Standards 


Msxinwjn) 

MMmum  radiation  suppression  to  angle  n  degreea  from 

bMfiwvidtf) 

oanlarlina  oi  main  beam  in  dacibaAa 

to  3  dB 

MMvnuffi 

Fraquancy  (MHz) 

Catogoty 

tfitofwis 

100* 

140* 

(IndiKM 

glinfdBO 

S'to 

10*  to 

15*  to 

20*to 

30'to 

V| 

10 

•ngtom 

10* 

15* 

20- 

30* 

100* 

140* 

180* 

dagraw) 

2.500  to  S.00O.        _„    

A 

NA 

36.0 

23 

29 

33 

36 

42 

55 

55 

B 

NA 

36.0 

20 

24 

28 

32 

32 

32 

32 

5.000  to  10  550 

A 
B 

NA 
NA 

36.0 
36.0 

2S 

20 

29 
24 

33 
28 

36 
32 

42 
35 

55 
36 

55 

36 

ia560  to  10.586  « 

A 

14 

34.0 

20 

24 

26 

32 

35 

55 

55 

8 

3.4 

34.0 

20 

24 

28 

32 

35 

35 

39 

10.565  to  10.615 _ 

NA 

360 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.615  to  10.630          

A 

3.4 

34.0 

20 

24 

28 

32 

35 

55 

55 

B 

3.4 

34.0 

20 

24 

28 

32 

35 

35 

39 

l063Dtoi0660 

NA 

NA 

34.0 

20 

24 

28 

32 

35 

36 

36 

17,700^  16,920  

A 

NA 

36.0 

25 

29 

33 

36 

42 

55 

55 

B 

NA 

36.0 

20 

24 

28 

32 

35 

38 

36 

18.820  to  19.700  «    ..„ 

A 

NA 

36.0 

25 

29 

33 

38 

42 

55 

56 

B 

NA 

36.0 

20 

24 

28 

32 

35 

36 

36 

21.200  to  23,000 _ 

A 

NA 

38.0 

25 

29 

33 

36 

42 

55 

55 

B 

NA 

36.0 

20 

24 

28 

32 

35 

36 

36 

31 .000  to  31 .300  »  »    

NA 

4.0 

36.0 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

AhQH*  31,300  ■                           

A 
B 

NA 
NA 

36.0 
36.0 

25 

20 

29 

24 

33 
28 

36 

32 

42 

35 

55 
36 

55 

36 

^■DlgllalTainiinalion  Uaar  Stalton  antennas  and  poinl-to^oinl  micioiii>axa  radto  staton  antonnaa  in  ttiiB  band  ahal  meal  pariormanca  Standard  B  and  have  a 
nwiimum  aniarvia  gavi  of  34  dBL 

'  THa  winiiwum  IronMCHtoacfc  raiiio  stial  ba  36  dBt.         ^ 

'  MoMa,  amapt  aafonai4ical  ntoMa.  ttationa  naad  no(  comply  wUh  ihaaa  standards. 

♦E«cap<  lor  such  antennas  balvwan  140*  and  lao*  aulhorizad  or  pendng  on  January  1.  1969.  tor  wtiicli  minimum  radiation  suppression  to  angle  (in  degrees) 

)  oantar%ia  of  main  tMam  ia  36  daciblaa. 


Note:  Stations  must  employ  an  antenna 
that  meets  the  performance  standards  for 
Category  A.  except  that  in  areas  not  subject 
to  frequency  congestioa  antennas  meeting 
standards  for  Category  B  may  be  employed. 
Note,  however,  that  the  (Dommission  may 
require  the  use  of  a  high  performance 
antenna  where  interference  problems  can  be 
resolved  by  the  use  of  such  antennas. 


Part  94  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  94— PRIVATE  OPERATIONAL- 
nXEO  MICROWAVE  SERVICE 

The  authority  citation  for  Part  94 
continues  to  read  as  follows: 


Authority:  Sees.  4  and  303,  48  Stat.  1066. 
1062,  as  amended.  47  U.S.C.  154.  303.  unless 
otherwise  noted. 

Section  94.75(b)  is  amended  by 
revising  the  table  of  Antenna  Standards 
to  read  as  follows: 

SM.75    Antenna  Imttations. 

*  *  •  •  * 

(b)  *  *  • 


Antenna  Standards 


Catagoiy 

Maximum 

li  ■  ■  ml       i    lltl 

to3dB 
points 
(Inckidad 
angle  in 
dagraaa) 

Mvwnuni 
0irin(dBi) 

Minimum  radMon  aupprasaion  to  angle  in  dagraaa  from 
centarlina  of  main  beam  in  dadbels 

Frequency  (MHz) 

S'to 
10* 

10*  to 
15* 

15*  to 
20* 

20*to 
30* 

30'to 
100* 

100* 

to 

140* 

140* 

to 

180* 

952  to  980  •  •     „ 

A 
B 
A 

14.0 

20.0 

5.0 

NA 
NA 
NA 

6 

11 

6 

22 

14 
10 
25 

17 
13 
26 

20 
15 
33 

24 

20 

1 J50  to  2.660* 

12 

16 

39 

B 

SO 

NA 

5 

18 

20 

20 

25 

28 

36 

6525  to  6.875 _ 

A 

1.5 

NA 

26 

29 

32 

34 

38 

41 

49 

B 

2.0 

NA 

21 

25 

29 

32 

35 

39 

45 

10.560  to  10.566  • „_ „ 

A 

34 

340 

20 

24 

28 

32 

35 

55 

55 

B 

3.4 

34.0 

20 

24 

28 

32 

35 

35 

39 

10J65  to  10.615' _ 

NA 

360 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.615  to  10.630 

A 

34 

340 

20 

24 

26 

32 

35 

55 

55 

B 

3.4 

34.0 

20 

24 

28 

32 

35 

35 

39 

10«»  to  1 0.680  » 

NA 

NA 

34.0 

20 

24 

28 

32 

35 

36 

36 

1 2.200  to  1 3.250  • „ 

A 

1.0 

NA 

23 

28 

35 

39 

41 

42 

50 

B 

^0 

NA 

20 

25 

28 

30 

32 

37 

47 

17.700  to  19.700  » „ „ 

A 

NA 

36.0 

25 

29 

33 

36 

42 

55 

55 

B 

NA 

38.0 

20 

24 

28 

32 

35 

36 

36 

21 .200  to  23.800  » „.. 

A 
B 

NA 
NA 

36.0 
36.0 

25 

20 

29 

24 

33 
26 

36 
32 

42 

35 

55 
36 

55 

36 

31.000  to  31.300 '  • 

NA 

4.0 

38.0 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
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Antenna  Standards— Continued 


Category 

Maximum 
beamwndth 
to3dB 
points 
(Irvduded 
angle  in 
de^ees) 



Minimum 
antenna 
gain(dBO 

MtfwnufTi  racfiation  suppressKXt  to  8n^o  in  dsgrsw  Ironi 
cofrterine  of  main  boam  in  deab6to 

Frequency  (MHz) 

5*  to 

10* 

10*  to 
15* 

15*  to 
20* 

20*to 
30* 

30*to 
100* 

100* 

to 

140* 

140* 

to 

180* 

27.500  to  29.500 „„ _„ 

A 

B 
A 

B 

NA 
NA 
NA 
NA 

36.0 
36.0 
36.0 
38.0 

25 
20 
25 
20 

29 
24 
29 
24 

33 
28 
33 
28 

36 

32 
36 

32 

42 

35 
42 
35 

55 
36 

55 
36 

S5 

38.600  to  40.000 „.. 

36 
55 

36 

■  Except  tor  frequerKaes  listed  in  §94  65(a)<l),  tvttere  omnidvecliortal  arttennas  may  be  used. 

*  Except  lor  2150  MHz-2160  MHz.  wttere  the  maxirTXjm  beam«ndth  is  360  degrees  and  except  lor  frequencies  in  ttw  2500  MHz-2690  MHr  band,  ailtere  standards 
contained  in  $94.95  apply. 

*  Except  as  provided  in  {  94. 1 99  for  Digital  Termirution  System  antennas. 

*  Antennas  used  at  outlying  stations  as  part  of  a  central  protection  alarm  system  need  conform  to  orriy  trie  foKonving  2  standards:  (1)  The  minirtwm  orvbaam 
lonvard  gain  must  be  at  least  10  dBi.  and  (Q  ttw  minimum  front-to-tMCk  ratio  must  be  at  least  20  d8. 

'Except  as  provided  in  f  94.91. 

'Except  lor  temporary-lixad  operations  in  Itie  band  13200  MHz-13250  MHz  with  output  powers  less  than  250  mW  and  as  promded  In  {94.90. 

*  The  mnmum  frxxit-to-back  ratto  shal  be  36  dBi. 

*  Mobile,  except  aerortautical  motale,  stations  need  not  comply  with  these  standards. 

*  Except  lor  such  antennas  t>etwaan  ^40^  and  180*  authorized  or  pending  or.  January  1,  1989  tor  vMch  minimum  radotion  suppression  to  angle  On  degrees)  from 
centerlne  o(  mam  beam  »  36  deoibela. 

Note:  Stations  in  this  service  must  employ 
an  antenna  that  meets  the  performance 

standards  for  (Dategory  A,  except  that  in  • 

areas  not  subject  to  frequency  congestion 
antennas  meeting  standards  for  Category  B 
may  be  employed.  Note,  however,  that  the 
(kimmission  may  require  the  use  of  a  high 
performance  antenna  where  interference 
problems  can  be  resolved  by  the  use  of  such 
antennas. 


Donna  R.  Seaicy. 

Secretary. 

(FR  Doc.  80-986  Filed  1-17-8S:  8:45  am] 
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Th«  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  Interested  persons  an 
opportunity  to  partictpate  m  the  rule 
makir)g  pnor  to  ttw  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
F«d«ral  Aviation  Administration 
14  CFR  Part  39 

IDodiet  No.  8»-flM-199-AD] 

AirwortMn«ss  Oir«ctiv«s;  SAAB-Scanla 
Model  SF-340A  Seiies  Airplanes 

aocnCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  SAAB-Scania  Mode!  SF340A 
scries  airplanes,  which  would  require 
inspection  of  the  insulation  in  the 
Environmental  Control  System  (ECS) 
compartment  and  securing  of  the  Gamah 
Couplings  with  a  locking  wire.  If 
inspection  reveals  leakage  of  hot  air  into 
the  fuselage,  an  additional  inspection 
would  be  required  for  delamination  of 
the  stringer-to-skin  bonding,  and  repair, 
if  necessary.  This  proposal  is  prompted 
by  a  report  of  hot  air  leakage  into  the 
ECS  compartment  due  to  Gamah 
Coupling  separation,  which  resulted  in 
delamination  of  the  stringer-to-skin 
bonding  due  to  overheated  adhesive. 
This  condition,  if  not  corrected,  could 
lead  to  reduced  structural  capability  of 
the  fuselage. 

DATE:  Comments  must  be  received  no 
later  than  March  14. 1989. 
AOOWCSSCS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
199-AD.  17900  Pacific  Highway  South. 
C-68866,  Seattle,  Washington  9816a  The 
applicable  service  information  may  be 
obtained  from  SAAB-Scania  AB,  S- 
581  88,  Linkoping.  Sweden.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 


Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Mark  Quam.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1978.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
J;3uth,  C-68966,  Seattle.  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-199-AD,  17900  Pacific 
Highway  South,  0-68966,  Seattle. 
Washington  98188. 

Discussion 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authority  of  Sweden, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
has  notified  the  FAA  of  an  unsafe 
condition  which  may  exist  on  SAAB- 
Scania  Model  SF-340A  series  airplanes. 
There  has  been  one  report  of  hot  air 
leakage  from  the  Air  Cycle  Machine 
(ACM)  ducting  due  to  Gamah  Coupling 
separation.  This  resulted  in  bonding 
Reparation  between  the  stringers  and 
skin  panel  due  to  overheated  adhesive. 
This  condition,  if  not  corrected,  could 


lead  to  reduced  structural  capability  of 
the  fuselage. 

SAAB-Scania  has  issued  Service 
Bulletin  SF340-21-022.  dated  October  31, 
1988,  which  describes  procedures  for 
inspection  of  insulation  in  the 
Environmental  Control  System  (ECS) 
compartment  and  securing  of  Gamah 
Couplings  with  a  locking  wire.  If  this 
inspection  shows  leakage  of  hot  air,  an 
additional  inspection  is  required  for 
possible  delamination  of  stringer  to  skin 
bonding,  and  repair,  if  necessary,  in 
accordance  with  SAAB  Service  Bulletin 
SF34O-53-025,  dated  October  31, 1988. 
The  LFV  has  classified  both  service 
bulletins  as  mandatory,  and  has  issued 
Swedish  Airworthiness  Directive  (SAD) 
No.  1-029  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspection  of  the  insulation  in  the  ECS 
compartment  and  securing  of  the  Gamah 
Couplings  with  a  locking  wire.  If  this 
inspection  reveals  hot  air  leakage,  an 
additional  inspection  is  required  for 
delamination  of  the  stringer  to  skin 
bonding  and  repair,  if  necessary. 

It  is  estimated  that  67  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $16,080. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
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pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($240).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket 

Us!  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

S  39.13    lAmendMl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

SAAB-ScaniK  Applies  to  Model  SF-340A 
series  airplanes,  serial  nuinbers  -003 
through  -138,  inclusive,  certificated  in 
any  category.  Compliance  in  required  as 
indicated  t>elow,  unless  previously 
accomplished. 
To  prevent  reduced  structural  capability  of 
the  fuselage,  accomplish  the  following: 

A  Within  30  days  after  the  effective  date 
of  this  AD.  perform  an  inspection  of  the 
insulation  in  the  Environmental  Control 
System  (ECS)  compartment  and  secure  the 
Gamah  Couplings  with  a  locking  wire,  in 
accordance  with  SAAB-Scania  Service 
Bulletin  SF'340-21-022,  dated  October  31. 
1968. 

B.  If  the  inspection  required  by  paragraph 
A.,  above,  reveals  leakage  of  hot  air.  prior  to 
further  flight  inspect  for  delamination  of  the 
stringer  to  skin  bondings,  and  repair,  if 
necessary,  in  accordance  with  SAAB-Scania 
Service  Bulletin  SF340-53-025.  dated  October 
31.1988. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardizatior  Branch.  ANM-113.  FAA 
Northwest  Mouiii<iin  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 


D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  SAAB-Scania  AB.  S-581.88. 
Liiikoping.  Sweden.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
PaciRc  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  OfHce,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on  January 
5,1969. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  89-1091  Filed  1-17-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  960 
[Docket  No.  81 13S-«235] 

Licensing  of  Private  Remote  Sensing 
Space  Systems 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
ACTKHC  Notice. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
plans  to  reopen  the  regulations  at  15 
CFR  Part  960  in  response  to  a  petition 
received  on  April  5. 198&  A  consortium 
of  news  media  organizations  petitioned 
NOAA  to  amend  its  regulations  for 
licensing  private  remote  sensing  space 
systems.  The  Petition  alleges  that  the 
regulations  are  so  vague  in  stating  when 
national  security  restrictions  might  be 
imposed  in  a  license  that  they  chill 
commercial  interest  in  remote  sensing 
particularly  in  its  use  for  news  gathering 
purposes.  The  Petition  requests  leview 
of  the  regulations  for  consistency  with 
the  Presklent's  January  5. 1988  National 
Security  Decision  Directive  which 
encourages  the  commercial  development 
of  space  including  remote  sensing. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  MilhoUand.  Senior  Counsellor. 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce,  1825  Connecticut  Avenue, 
NW.,  Room  603,  Washington.  DC  20235, 
(202)  673-5200. 


SUPPtEMENTARY  INFORMATION:  On  May 

10,  NOAA  published  a  notice  of  receipt 
in  the  Federal  Register  inviting 
comment  for  60  days  on  whether  to 
reopen  the  regulations.  One  comment 
was  received  supporting  the  press' 
position  that  the  regulations  are 
unconstitutionally  vague.  On  July  7.  the 
Petitioners  filed  a  supplemental  letter 
citing  the  recent  Supreme  Court 
decision.  City  of  Lakewood  v.  Plain 
Dealer  Publishing  Co..  108  S.  Ct  2138 
(1988)  to  support  this  position. 

Decision 

NOAA  beUeves  that  the  existing 
regulations,  applied  in  accordance  with 
the  principles  set  forth  in  this  Notice, 
respond  to  the  concerns  of  the  Petition 
and  establish  an  encouraging  climate  for 
the  growth  of  commercial  remote 
sensing.  However.  NOAA  will  reopen 
the  regulations  to  consider  whether 
including  these  principles  or  other 
clarifications  would  be  usefuL  As 
discussed  below.  NOAA  continues  to 
reject  the  contention  that  it  must  adopt 
additional  review  standards  to  satisfy 
constitutional  requirements  and  to  reject 
specifically  the  standard  of  review 
reintroduced  by  the  Petitioners. 

Discussion 

A.  Promoting  A  Business  Climate 

The  Petitioners  do  not  explain  how 
any  uncertainty  over  possible  national 
security  restrictions  in  a  license  would 
inhibit  business  interest  NOAA 
believes  that  any  identified  problem 
areas  could  be  negotiated  in  the  earty 
planning  stages  of  a  project  as  soon  as 
sensor  and  other  relevant  parameters 
are  identified,  before  any  substantial 
investment  is  required.  Therefore,  this 
imcertainty  could  be  resolved  in  the 
course  of  normal  business  planning. 

However.  NOAA  acknowledges  mat 
the  process  is  relatively  untested  and 
that  some  potential  operators  or 
investors  might  be  deterred  by  a 
misperception  that  national  security 
interests  present  significant  barriers  to 
private  remote  sensing  ventures. 
Therefore,  to  reassure  potential 
applicants,  NOAA  and  the  relevant 
agencies  have  reviewed  their  policies  in 
light  of  the  President's  Directive  and 
have  agreed  to  consider  amending  the 
regulations  to  incorporate  the  following 
principles: 

1.  There  is  no  a  priori  limit  on  the 
resolution  of  a  civilian  remote  sensing 
space  system. 

2.  Any  conditions  imposed  in  a  license 
will  be  the  least  burdensome  possible. 
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NOAA  also  will  consider  any  other 
clarifications  that  would  promote 
commercial  confidence. 

B.  The  Effect  on  the  Press 

NOAA  continues  to  believe  that  the 

only  proper  time  to  challenge  the 
regulations  ia  when  they  are  applied  to  a 
specific  licensing  decision  if  a 
requirement  for  some  actual  restriction 
is  identified.  Examining  the  regulations 
as  applied  in  a  specific  context  will 
focus  attention  on  real,  concrete  issues 
should  such  exist  while  still  providing 
adequate  opportunity  for  judicial  review 
before  any  restriction  on  operations 
might  be  imposed. 

The  Petitioners  challenge  the 
regulations  without  applying  for  a 
license  citing  City  ofLakewood  v.  Plain 
Dealer  Publishing  Co.,  supra.  This  case 
did  sustain  a  constitutional  challenge  to 
a  licensing  ordinance  on  its  face  but  the 
situations  hardly  are  analogous. 

The  City  of  Lakewood  ordinance 
authorized  the  city  mayor  to  license  the 
plflcement  of  newsstands  on  city 
property.  It  granted  almost  unlimited 
discretion  to  grant  or  deny  these 
licenses  which  had  to  be  renewed 
annually.  The  Court  found  that  this 
ordinance  presented  "identifiable  risks 
to  bee  expression"  whether  or  not  the 
mayor  actually  abused  his  discretion 
because  the  very  existence  of  this 
licensing  requirement  obviously  had  the 
potential  to  induce  newspaper 
publishers  needing  these  distribution 
oudets  to  engage  in  self  censorship  in 
anticipation  of  the  license  proceeding  or 
renewal.  Also,  the  total  lade  of 
standards  could  make  it  difficult  to 
determine  whether  a  license  denial  was 
legitimate  or  really  an  exercise  in 
censorship.  These  risks  could  only  be 
removed  byjnodifying  the  basic 
ordinance. 

In  contrast,  there  is  no  risk  posed  to 
free  expression  by  the  existence  of  a 
requirement  that  operators  of  remote 
sensing  systems  obtain  a  license; 
potential  appUcants  are  not  likely  to 
ctu-b  their  expression  in  anticipation  of 
NOAA's  license  review  and  there  is  no 
renewal  requirement,  a  major  factor  in 
the  Lakewood  case.  The  only  way  in 
which  any  censorship  could  occur  is 
through  a  specific  restriction  placed  on  a 
particular  license  and  any  such 
restriction  can  be  reviewed  at  the  time 
of  the  licensing  action  to  determine  if  it 
constitutes  an  abuse  of  discretion. 
Furthermore,  any  restriction  must  be 
rationally  related  to  national  sectuity  or 
foreign  policy  concerns  to  sustain  legal 
challenge. 

NOAA  will  not  reconsider  amending 
the  regulations  to  incorporate  the 
standard  of  review  proposed  by  the 


Petitioners.  This  is  the  same  standard 
proposed  during  the  original  rulemaking 
and  is  rejected  for  the  same  reason: 
NOAA  does  not  accept  Petitioners'  view 
that  any  restriction  on  a  press  operator 
constitutes  a  prior  restraint  on 
pubhcation.  NOAA  believes  that  a 
different  standard  applies  to  restricting 
access  to  information  in  the 
newsgathering  process. 

C  Clarification  of  Enforcement 
Procedures 

The  Petition  raises  a  concern  over  the 
possibility  of  disruption  during 
operations  by  termination  of  a  license  or 
possible  search  and  seizure.  This 
possibility  could  occur  only  if  the 
licensee  violated  a  specific  condition  in 
the  license  protecting  national  security 
or  foreign  policy  concerns.  Such  a 
condition  would  be  negotiated  during 
the  licensing  process  and  would  be 
subject  to  judicial  review  at  that  time  as 
discussed  earlier.  Nevertheless,  the 
inhibitory  effect  on  investors  and 
possibly  the  media  suggests  a  need  for 
further  clarification  of  enforcement 
procedures.  This  will  be  undertaken. 

Again,  NOAA  believes  that  it  is  more 
appropriate  to  have  each  license 
establish  the  detailed  procedures 
applicable  to  the  specific  operating 
parameters,  basing  arrangements,  and 
other  characteristics  of  the  system  being 
licensed.  It  may  also  be  appropriate  to 
include  dispute  resolution  mechanisms 
in  the  license  to  add  to  the  certainty 
desired  by  the  individual  operator  or 
investor.  NOAA  is  willing  to  consider 
language  in  the  regulations  to  provide 
greater  assurance  to  potential  applicants 
that  their  concerns  can  be  addressed  at 
the  licensing  stage. 

Date:  lanuary  10, 1980. 
Thomas  N.  Pyka,  |r„ 

Assistant  Administrator  for  Satellite  and 
Information  Servicea. 

[FR  Doc  80-894  Filed  1-17-80;  8:45  am] 
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FEDERAL  TBAOE  COMMISSION 
16CFRPart13 

(F1l«Nat72  307S] 

Assodatsd  MlHs,  Inc^  Proposed 
Consent  Agr— msnt  with  Analysis  to 
Aid  PubMc  Commsnt 

AOCNCV:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreeuient. 

summary:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 


agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Chicago.  111. 
corporation  to  have  a  reasonable  basis 
for  any  claims  of  performance 
characteristics  of  the  BotUed  Water 
Maker  or  any  other  water  treatment 
appliance  or  product.  Respondent  would 
also  be  required  to  have  a  reasonable 
basis  for  claims  of  the  expected  life  over 
which  any  environmental  treatment 
product  can  treat  or  remove  any 
contaminant  or  reduce  any  health- 
related  risks. 

DATE:  Conunents  must  be  received  on  or 
before  March  20, 1989. 

AOORCSS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159.  6tii  St.  and  PA  Ave.,  NW., 
Washington.  DC  20580. 
FOR  RMrrHER  INFOflMATION  CONTACT: 
Janet  Grady,  San  Francisco  Regional 
Office,  Federal  Trade  Commission.  901 
Market  St..  Suite  570,  San  Francisco,  CA 
94103.  (415)  995-5220. 
tUPPlSMCNTARY  iNrowMATiON.  Pursuant 
to  section  6(1)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

List  of  Subjects  in  16  CFR  Part  13 

Water  treatment  products.  Trade 
practices. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Associated 
Mills,  Inc.,  a  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Associated  Mills.  Inc.,  a  corporation,  by 
its  duly  authorized  officer,  and  its 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Associated 
Mills.  Inc..  is  a  corporation  organized 
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existing  and  doing  business  imder  and 
by  virtue  of  the  laws  of  the  State  of 
Illinois,  with  its  principal  place  of 
business  located  at  165  N.  Canal  Street, 
Chicago,  Illinois  60606. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement  and 

d.  All  claims  under  the  Equal  Access 
to  Justics  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settiement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequentiy 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Conunission 
may,  without  further  notice  to  proposed 
respondent  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 


the  agree-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  apply: 

"Environment"  shall  mean  the  matter 
and  conditions  physically  surrounding  a 
person  or  object  and  shall  include 
water,  air.  soil,  light  sound,  atmospheric 
pressure,  temperature,  and  humidity. 

"Water  treatment  appliance  or 
equipment"  shall  mean  a  product 
designed  to  treat  or  remove  any 
contaminant  in  water. 

"Environmental  treatment  appliance 
or  equipment"  shall  mean  a  product 
designed  to  treat  or  remove  any 
contaminant  in  the  environment 

"Air  cleaning  appliance  or  equipment" 
shall  mean  portable  household  electric 
cord  connected  room  air  cleaners 
(excluding  ashtrays),  defined  more 
specifically  as  machines  that  (a)  operate 
with  an  electrical  source  of  power  and 
contain  a  motor  and  fan  for  drawing  air 
through  a  filter(8);  (b)  incorporate 
electrically  charged  plates  in  addition  to 
a  fan  with  a  filterfs);  (c)  incorporate  a 
negative  ion  generator  in  addition  to  a 
fan  %vith  a  filter(s);  or  (d)  incorporate  a 
negative  ion  generator  only. 

I 

It  is  ordered  that  respondent 
Associated  Mills,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directiy  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  the  PoUenex  Model 
WP120  Reverse  Osmosis  System  or  any 
other  water  treatment  appliance  or 


equipment  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  forthwith 
cease  and  desist  from  representing 
directiy  or  by  implication  the 
performance  characteristics  of  such 
water  treatment  appliance  or  equipment 
including  that  any  such  appliance  or 
equipment  can  or  will  treat  or  remove 
any  contaminant  or  reduce  any  health- 
related  risk  associated  with  any 
contaminant  in  water,  unless  at  the  time 
of  making  the  representation  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  each  such  representation. 

n 

It  is  further  ordered  that  respondent 
Associated  Mills,  Inc.,  a  corporatioa  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directiy  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  environmental 
treatment  appliance  or  equipment 
except  air  cleaning  appliances  or 
equipment  in  or  affecting  conunerce.  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  forthwith 
cease  and  desist  from  representing 
directiy  or  by  implication  the  expected 
life  over  which  any  such  appliance  or 
equipment  can  or  will  (i)  treat  or  remove 
any  contaminant  in  the  environment  or 
(ii)  reduce  any  health-related  risks 
associated  with  any  contaminant  in  the 
environment  unless  at  the  time  of 
making  the  representation  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  each  such  representation 

m 

For  purposes  of  this  Order  a 
"reasonable  basis"  shall  consist  of 
competent  and  reliable  evidence  which 
substantiates  the  representation.  To  the 
extent  that  the  evidence  of  a  reasonable 
basis  consists  of  scientific  or 
professional  tests,  experiments, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliable"  only  if  those  tests, 
experiments,  analyses,  research,  studies. 
or  other  evidence  are  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualfied  to  do  so,  using  only 
procedures  that  are  generally  accepted 
in  the  profession  as  yielding  accurate 
and  reliable  results. 

IV 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  and  its 
officers,  representatives,  agents  and 
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employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  product 
covered  by  this  Order,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act 
shall  maintain  written  records: 

1.  Of  all  materials  relied  upon  in 
making  any  claim  or  representation 
covered  by  this  Order 

2.  Of  all  test  reports,  studies,  surveys 
or  demonstrations  in  its  possession  that 
materially  contradict,  qualify,  or  call 
into  question  the  basis  upon  which 
respondent  relied  at  the  time  of  the 
initial  dissemination  and  each 
continuing  or  successive  dissemination 
of  any  claim  or  representation  covered 
by  this  Order. 

Such  records  shall  be  retained  by 
respondent  for  a  period  of  three  years 
from  the  date  resp^r  dent's 
advertisements,  s^ics  materials, 
promotional  materials  or  post  purchase 
materials  making  such  claim  or 
representation  were  last  disseminated. 
Such  records  shall  be  made  available  to 
tho  Commission  staff  for  inspection 
upon  reasonable  notice. 

V 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  or  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  Order 

VI 

It  is  further  ordered  that  respondent 
shaU.  within  sixty  (60)  days  after  service 
of  this  Order  upon  it.  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Coomiission  a  report,  in 
«vriting.  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  CaoMot  Order  To 
Aid  Public  Conunrat 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Associated  Mills.  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
.nterested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (80)  days, 
the  Commission  will  again  review  the 
agreement  and  the  conunents  received 


and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  advertising  for  a 
home  water  treatment  appliance,  the 
PoUenex  Model  WP120  Bottled  Water 
Maker  Reverse  Osmosis  System  ("the 
Bottled  Water  Maker").  Associated 
Mills  is  an  Illinois  corporation  that 
manufactures,  distributes,  and  sells 
various  small  consumer  appliances. 

The  Commission's  complaint  in  this 
matter  charges  Associated  Mills  with 
disseminating  advertisements 
containing  a  false  and  misleading 
representation  concerning  the  Bottled 
Water  Maker.  The  complaint  alleges 
that  Associated  Mills'  advertising 
represented  that  the  Bottled  Water 
Maker  will  remove  nearly  all  or  most  of 
the  trihalomethanes  contained  in  normal 
municipal  tap  water  for  a  year  of  typical 
use.  Trihalomethanes,  a  class  of  organic 
chemicals  which  includes  chloroform, 
are  suspected  carcinogens  commonly 
found  in  municipal  tap  water.  The 
complaint  alleges  that  Associated  Mills' 
advertising  represented  that  Associated 
Mills  possessed  and  relied  upon  a 
reasonable  basis  for  making  the 
trihalomethane  reduction  claim  for  the 
Bottled  Water  Maker.  In  truth  and  in 
fact,  the  complaint  alleges.  Associated 
Mills  did  not  have  a  reasonable  basis 
for  claiming  that  the  Bottled  Water 
Maker  will  remove  nearly  all  or  most  of 
the  trihalomethanes  contained  in  normal 
municipal  tap  water  for  a  year  of  typical 
use.  This  is  alleged  to  be  a  false  and 
misleading  representation  and  an  unfair 
or  deceptive  act  or  practice  in  violation 
of  section  5(a)  of  the  Federal  Trade 
Commission  Act 

The  consent  order  contains  provisions 
designed  to  remedy  the  advertising 
violation  charged  by  preventing 
Associated  Mills  from  engaging  in 
similar  acts  and  practices  in  the  future. 
Part  I  of  the  order  prohibits  Associated 
Mills  from  representing  any 
performance  characteristic  of  the 
Bottled  Water  Maker  or  any  other  water 
treatment  appliance  or  equipment  unless 
at  the  time  of  making  the  representation 
it  possesses  and  relies  upon  a 
reasonable  basis  for  the  representation. 

Part  II  of  the  order  prohibits 
Associated  Mills  from  representing,  for 
any  "environmental  treatment  appliance 
or  equipment"  except  for  air  cleaning 
appliances  or  equipment  the  expected 
life  over  which  any  such  device  or 
equipment  can  or  will  (i)  treat  or  remove 
any  contaminant  in  the  environment,  or 
(ii)  reduce  any  health-related  risks 
associated  with  any  contaminant  in  the 
environment  unless  at  the  time  of 


making  the  representation  it  possesses 
and  relies  upon  a  reasonable  basis  for 
the  representation.  The  term 
"environmental  treatment  product"  is 
defined  as  a  product  designed  to  treat  or 
remove  any  contaminant  in  the 
environment.  Air  cleaning  devices  and 
equipment  are  excluded  from  this 
provision  because  similar  claims  for 
these  products  are  covered  by  an  earlier 
order  issued  against  Associated  Mills. 
See  106  F.T.C.  5  (1985). 

Part  III  of  the  order  defines  the  term 
"reasonable  basis"  for  purposes  of  the 
order  as  competent  and  reliable 
evidence  which  substantiates  the 
representation.  Any  scientific  or 
professional  test  experiment  analysis, 
research,  study,  or  other  evidence  based 
on  the  expertise  of  professionals  that  is 
relied  upon  by  the  respondent  to 
substantiate  any  claim  shall  be 
considered  "competent  and  reliable" 
only  if  it  is  conducted  and  evaluated  in 
an  objective  manner  by  persons 
qualified  to  do  so.  using  only  procedures 
that  are  generally  accepted  in  the 
profession  as  yielding  accurate  and 
reliable  results. 

Parts  IV,  V,  and  VI  of  the  order  are 
standard  order  provisions  requiring 
Associated  Mills  to  retain  records 
demonstrating  its  comphance  with  this 
order,  to  notify  the  Commission  of  any 
changes  in  its  corporate  structure,  and 
to  report  to  the  Commission  its 
compliance  with  the  terms  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DonaU  S.  daik. 
Secretary. 
[FR  Doc  ae-IOn  Piled  1-17-89:  8:45  am] 
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Cotoco  IndustrfM,  Inc4  Proposed 
ConMnt  Agroomont  With  Analysis  To 
Aid  PuMc  CommMit 

AOtNCV:  Federal  Trade  Commission. 
ACTKHC  Proposed  consent  agreement. 


r.  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  other  things,  a  West  Hartford, 
CT,  corporation  from  claiming  that  any 
computer-related  product  is  or  will  be 
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available  for  sale,  or  has  or  will  have 
any  capability,  unless  the  product 
actually  is  available  or  has  that 
capability,  or  the  company  has  a 
reasonable  bikis  for  saying  it  will  be 
available  or  will  have  that  capability. 
DATE:  Comments  must  be  received  on  or 
before  March  20, 1989. 
ADOWCSS;  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159. 6th  St  and  Pennsylvania  Ave.  NW.. 
Waahington.  DC  ZOSSa 
FOn  FUnTHtR  MFOfUMTION  CONTACT 
Mark  Kindt,  Cleveland  Regional  Office, 
Federal  Trade  Commission,  668  Euclid 
Ave.,  Suite  520-A,  Qeveland,  OH  44114. 
(216)  522-4207. 

SUPPlEMEMTAflY  MFOMMATION:  Pursuant 
to  section  6(r)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(bX6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(bK6MD)). 

list  of  Subjacts  in  16  CFR  Part  IS 

Computer  toys.  Modules,  Trade 
practices. 

AgrsMBent  CeoteniBg  CoBsent  OtoBr  to 
Cease  and  Desist 

The  Federal  Trade  Conunission  having 
initiated  an  invsstigation  of  certain  acts 
and  practices  of  Coleco  Industries,  Inc. 
("proposed  respondent"),  a  corporation, 
and  it  now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  Order  to  Cease 
and  Desist  from  the  use  of  the  acts  or 
practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
proposed  respondent  by  its  duly 
authorized  officer  and  its  attorney,  and 
counsel  for  the  Federal  Tirade 
ComBtission  that 

1.  Proposed  respondent  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Connecticut 
with  its  office  and  principal  place  of 
business  located  at  999  Quaker  Lane 
South.  West  Hartford,  Connecticut 
06110. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
Complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 


Commission's  Decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
Complaint  contemplated  thereby,  will  be 
place  on  the  public  record  for  a  period  of 
sixty  (60)  days  and  information  with 
respect  thereto  publicly  released.  The 
Conunission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  proposed 
respondent  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
Decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  Complaint  here 
attached. 

6.  This  Agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  i  2.34  of  the 
Commissioos's  Rules,  the  Commission 
may,  without  further  notice  of  proposed 
respondent.  (1)  issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  draft  Complaint  and  its 
Decision  containing  the  following  Order 
to  Cease  and  Desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upcHi  service.  Delivery  by  the  United 
States  Postal  Service  of  the  Complaint 
and  Decision  containing  the  agreed-to 
Order  to  proposed  respondent's  address 
as  stated  in  this  Agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  may  have  to  any 
other  manner  of  service.  The  Complaint 
attached  hereto  may  be  used  in 
construing  the  terms  of  the  Order.  No 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Proposed  respondent  has  read  the 


proposed  Complaint  and  Order 
contemplated  hereby.  It  understands 
that  once  the  Order  has  been  issue,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  Order.  Proposed 
respondent  further  understands  that  it 
may  be  hable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 
I 

It  is  ordered  that  respondent  Coleco 
Industries,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  respresentatives  and  employees, 
directly  or  throu^  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  manufacture, 
advertising,  offering  for  sale,  sale,  or 
distribution  of  My  Talking  Computer,  or 
any  other  computer  or  computer-related 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication: 

(a)  That  any  such  product  is  available 
for  sale  to  the  public  or  has  any 
capability,  unless,  at  the  time  such 
representation  is  made,  such  product  is 
then  available  for  sale  to  the  pubHc  in 
reasonable  quantities  or  has  said 
capability. 

(b)  That  any  such  product  will  be 
available  for  sale  to  the  public  or  will 
have  any  capability,  unless,  at  the  time 
of  such  representation,  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  said  representation. 

U 

It  further  ordered  that  respondent,  its 
successors  and  assigns  shall  maintain 
for  a  period  of  three  (3)  years,  and  upon 
request  make  available  to  the 
Commission  for  inspection  and  copying 
accurate  records  of  all  materials  relied 
upon  by  respondent  in  disseminating 
any  representation  covered  by  ttiis 
Order. 

in 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
order. 

IV 

It  is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions  and  to 
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each  officer  and  other  personnel 
responsible  for  the  preparation  or 
review  of  advertising  material.  In 
addition,  respondent  shall  distribute  to 
each  distributor,  retail  outlet  and 
wholesale  outlet  to  which  it  has  sold  or 
delivered  My  Talking  Computer,  and  to 
each  consumer  about  whom  Coleco  has 
records  who  has  inquired  about  the 
availability  of  Modules  3  and  4  for  My 
Talking  Computer,  a  copy  of  Attachment 
A  to  this  Order,  a  letter  outlining  the 
availability  of  said  modules. 

V 

It  is  furthr  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  in  which  it  has  complied 
with  this  Order. 

AttacfaiMnt  A— Notica  To  WholeMlera. 
Distributon,  Relailere.  and  Purchasers  of  My 
Talking  Computer 

Dear  Wholesaler.  Distributor.  Retailer,  or 

Consumer 

Coieco  Industries.  Inc.,  ("Coleco")  is  the 
manufacturer  of  an  electronic  learning 
product  known  as  MY  TALKING 
COMPUTER  (Item  No.  8200). 

As  the  result  of  an  agreement  between 
Coleco  and  the  Federal  Trade  Commission, 
arising  out  of  consumer  inquiries  relating  to 
certain  accessories  for  MY  TALKING 
COMPUTER  know  as  Module  3  (Sesame 
Street  Talking  Cents  with  My  TALKING 
CASH  REGISTER)  and  Module  4  (Sesame 
Street  Spells  FUN!).  Coleco  hereby  provides 
you  with  the  following  information: 
— Module  3  will  not  be  available  for 

purchase. 
— Module  4  is  available  in  limited  quantities 
for  purchase  by  consumers  by  directly 
contacting  Coleco  for  price  and  other 
information  at  the  following  location: 
Coleco  Industries.  Inc.,  Consumer  Ser\ices, 
P.O.  Box  50a  Mayfield.  NY  12117. 
Coleco  Industries,  Inc 

Analysb  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Coleco  Industries,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  advertisements 
for  Coleco  Industrins'  My  Talking 


Computer,  an  electronic  learning  device, 
and  add-on  modules  purported  to  be 
available  to  expand  the  capability  of  the 
computer. 

The  Complaint  alleges  that  Coleco 
engaged  in  deceptive  advertising  in 
violation  of  section  5  of  the  FTC  Act  by 
falsely  claiming  that  two  of  four 
advertised  modules.  Modules  3  and  4, 
were  available  for  purchase  at  the  time 
the  claims  were  published  or  displayed. 
According  to  the  complaint,  the  add-on 
modules  were  advertised  on  product 
brochures,  product  packages,  and  other 
sales  literature  as  being  available  for 
purchase.  Modules  3  and  4  were  in  fact, 
not  available  at  the  time  the  statements 
of  availability  were  published  or 
displayed.  Module  3  has  never  been 
made  available  and  Module  4  was  not 
produced  until  over  a  year  and  a  half 
after  My  Talking  Computer  was  offered 
for  public  sale. 

The  consent  order  contains  provisions 
designed  to  prevent  future 
misrepresentations  concerning  the 
availability  of  products  manufactured 
by  Coleco  Industries.  It  also  contains 
provisions  requiring  notification  of 
wholesalers,  disbnbutors,  and  retailers 
of  My  Talking  Computer  about  the  lack 
of  availability  of  Module  3  and  the 
method  for  obtaining  Module  4. 

Paragraph  I  of  the  consent  order 
prohibits  Coleco  from  representing  that 
My  Talking  Computer  or  any  other 
computer  or  learning  enhancement 
product  is  available  or  has  any 
capability  unless  at  the  time  the  claim  is 
made  the  product  has  such  a  capability 
or  is  available  for  sale  in  reasonable 
quantities.  Paragraph  I  also  applies  to 
claims  of  future  availability  or  capacity 
by  providing  that  Coleco  must  have  a 
reasonable  basis  for  any  claim  that  a 
product  will  be  available  or  will  have  a 
specified  capability. 

Paragraph  IV  of  the  Order  requires 
Coleco  to  send  a  letter  to  each 
distributor,  retail  outlet,  and  wholesale 
outlet  to  which  it  sold  or  delivered  My 
Talking  Computer,  explaining  that 
Module  3  will  not  be  made  available 
and  outlining  the  procedures  necessary 
to  obtain  Module  4. 

The  remainder  of  the  Order  contains 
standard  record-retention  and 
notification  provisions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  afficial  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Dooaid  S.  daik. 
Secretary. 
(FR  Doc  89-1070  Filed  1-17-88;  8:45  am] 

WLUNQ  COOC  (79»«1-M 


VETERANS  AOyiNISTRATION 
38  CFR  Part  17 

Healtti  Professional  Scholarship 
Program 

aoency:  Veterans  Administration. 
ACTION:  Proposed  regulations. 

summary:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its  medical 
regulations  on  the  Health  Professional 
Scholarship  Program  (38  CFR  Part  17)  to 
identify  generic  requirements  for 
awarding  scholarships,  to  identify  a 
revised  method  for  determining  length  of 
service  obligation  for  scholarship 
participants  provided  awards  to  attend 
school  full-time,  and  to  indicate  that 
when  selecting  scholarship  participants, 
priority  will  be  given  to  students 
entering  their  final  year  of  education  or 
training,  and  to  delete  the  provision  for 
scholarship  participants  to  serve  periods 
of  obligated  service  in  another  Federal 
agency  or  the  Armed  Forces,  if  the 
Administrator  of  Veterans  Affairs,  the 
head  of  another  Federal  department  and 
the  participant  consent  to  such  service. 
DATES:  Comments  must  be  received  on 
or  before  February  17, 1989.  Comments 
will  be  available  for  public  inspection 
until  February  27, 1989. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  to  the 
Administrator  of  Veterans  Affairs 
(271A).  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address,  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
February  27. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Charlotte  Beason,  Director,  Health 
Professional  Scholarship  Program  (14N), 
Office  of  Academic  Affairs,  Department 
of  Medicine  and  Surgery,  Veterans 
Administration  (202)  233-3588. 
SUPPLEMENTARY  INFORMATION:  The 

Veterans  Administration  Health  Care 
Amendments  of  1980  (Pub.  L  96-330) 
established  the  Veterans  Administration 
Health  Professional  Scholarship 
Program  to  assist  in  providing  an 
adequate  supply  of  trained  physicians 
and  nurses  for  the  VA  and  for  the 
Nation  and,  if  needed  by  the  VA.  other 
specified  health-care  professionals.  The 
Veterans  Benefits  and  Services  Act  of 
1988  (Pub.  L  100-322)  amended  the 
Scholarship  Program  by  permitting 
scholarship  awards  to  students  in 
additional  health  disciplines,  by 


-t?- 
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changing  length  of  service  obligation 
incurred  by  scholarship  participants, 
and  by  changing  priority  for  selecting 
participants.  The  proposed  regulations 
implement  provisions  of  Pub.  L  100-322. 

The  proposed  regulations  for  the 
Veterans  Administration  Health 
Professional  Scholarship  Program  have 
been  designated  as  nonmajor  under  the 
criteria  of  Executive  Order  12291, 
Federal  Regulation.  The  regulations  will 
not  result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consimiers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Administrator  hereby  certifies 
that  these  proposed  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612.  These  proposed 
regulations  will  be  directed  to 
individuals  who  apply  and  are  selected 
for  VA  Health  Professional  Scholarship 
Program  awards.  They  will,  therefore, 
have  no  significant  direct  impact  on 
small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is  84.023. 

List  of  Subjects  in  M  CFR  Part  17 

Health  professions.  Scholarships  and 
fellowships. 

Approved:  December  19. 1986. 
Thomas  IL  TunagB, 
Administrator. 

38  CFR  Part  17,  MEDICAL,  is 
proposed  to  be  amended  as  follows: 

PART  17— (AMENDED] 

1.  Section  17.600  is  revised  to  read  as 
follows: 

$17,600    Purpose. 

The  purpose  of  S  i  17.600  through 
17.612  is  to  set  forth  the  requirement  for 
the  award  of  scholarships  under  the 
Veterans  Administration  Health 
Professional  Scholarship  Program  to 
students  receiving  education  or  training 
in  a  direct  or  indirect  health-care 
services  discipline  to  assist  in  providing 
an  adequate  supply  of  such  personnel 
for  the  VA  and  for  the  Nation. 
Disciplines  include  medicine,  nursing, 
physical  therapy,  and  other  specified 
direct  or  indirect  health-care  service 


disciplines  if  needed  by  the  Veterans 
Administration. 

(Authority:  Pub.  L  96-330;  38  U.S.C.  4141- 
4146.  as  amended  bjr  Pub.  L  97-2S1  and  Pub. 
L  100-322) 

*         *         *         *         « 

2.  a.  In  §  17.601.  paragraph  (a)  is 
amended  by  removing  the  words  "full- 
time." 

b.  In  S  17.601.  paragraphs  (b),  (e),  (f). 
(h).  (i).  (m),  (o).  (r).  and  the  au^ority 
citation  in  paragraph  (u).  are  revised  to 
read  as  follows: 

§  17.601    Definitions. 

***** 

(b)  "Act"  means  the  Veterans 
Administration  Health-Care 
Amendments  of  1980,  Pub.  L  96-330.  (38 
U.S.C.  4141-4146).  as  amended  by  Pub. 
L  97-251,  the  Veterans  Administration 
Health-Care  Programs  Improvement  and 
Extension  Act  of  1982.  Pub.  L  99-578. 
Veterans  Benefits  Improvement  and 
Health  Care  Authorization  Act  of  1986. 
and  Pub.  L  100-322.  the  Veterans' 
Benefits  and  Services  Act  of  1988. 

(Authority:  Pub.  L  96-330;  38  U.S.C.  4141- 
4146,  as  amended  by  Pub.  L  97-251,  Pob.  L 
99-576  and  Pub.  I.  100-322) 


(e)  "Administrator"  means  the 
Administrator  of  Veterans  Affairs  or 
designee. 

(f)  "Chief  Medical  Director"  means  the 
Chief  Medical  Director  of  the 
Department  of  Medicine  and  Surgery 
(DM&S),  Veterans  Administratiaa,  or 
designee. 

*        «        *        *        * 

(h)  "Degree"  means  a  course  of  study 
leading  to  a  doctor  of  medicine,  doctor 
of  osteopathy,  doctor  of  dentistry,  or  a 
baccalaureate  or  master's  degree  in 
other  direct  or  indirect  health-care 
service  disciplines  needed  by  the  VA. 

(Authority:  38  U.S.C.  4302(aKl)) 

(i)  "FuQ-time  student"  means  an 
individual  pursuing  a  course  of  study 
leading  to  a  degree  who  is  enrolled  for  a 
sufficient  number  of  credit  hours  in  any 
academic  term  to  complete  the  course  of 
study  within  not  more  than  the  number 
of  academic  terms  normally  required  by 
the  school  college  or  university.  If  an 
individual  is  enrolled  in  a  school  and  is 
pursuing  a  course  of  study  which  is 
designed  to  be  completed  in  more  than  4 
years,  the  individual  will  be  considered 
a  full-time  student  for  only  the  last  4 
years  of  the  course  study. 

(m)  "Scholarship  Program"  or 
"Scholarship"  means  the  Veterans 
Administration  Health  Professional 


Scholarship  Program  authorized  by 
section  216  of  the  Act. 

*  •        •        *        • 

(o)  "School"  means  an  academic 
institution  which  (1)  provides  training 
leading  to  a  degree  in  a  direct  or  indirect 
health-care  service  discipline  needed  by 
the  Veterans  Administration,  and  (2) 
which  is  accredited  by  a  body  or  bodies 
recognized  for  accreditation  by  the 
Administrator. 

(Authority:  36  U.S.C.  4302(3  )(1M2)) 

***** 

[r]  'Tart-time  student"  means  an 
individual  who  is  a  Veterans 
Administration  employee  permanently 
assigned  to  a  Veterans  Administration 
health  care  facility  who  has  been 
accepted  for  enrollment  or  enrolled  for' 
study  leading  to  a  degree  on  a  less  than 
full-time  but  not  less  than  half-time 
basis. 

*  •        *        •        • 

(Authority:  38  US.C  4333) 

3.  In  §  17.602.  paragraph  (a)(2)  is 
revised,  and  the  authority  citations 
following  paragraphs  (a)(5),  (b)(2)  and 
(c)  are  revised,  to  read  as  follows: 

$17,602    »9ib«ty. 

(a) 

(2)  Be  pursuing  a  degree  annually 
designated  by  the  Administrator  for 
participation  in  the  Scholarship 
Program; 

(Authority:  38  U.S.C.  4302la)(l).  4312(b)(l)I 

*  *  •  •  • 

(5)  *  *  • 
(Authority:  38  U.S.C  4302(a)) 

(b)  *   *   • 

(2)  •  *  * 
(Authority:  38  VSC  4312(cM3MB)) 

(C)  •  •  • 

(Authority:  38  U.S.C  4302(b)) 

***** 

4.  Section  17.603  is  revised  to  read  as 
follows: 

$17,603    Avaitat>Ulty  of  sctraiarships. 

Scholarships  will  be  awarded  only 
when  necessary  to  assit  the  Veterans 
Administration  in  alleviating  shortages 
or  anticipated  shortages  of  personnel  in 
particular  health  professions.  The 
existence  of  a  shortage  of  personnel  will 
be  determined  in  accordance  with 
specific  criteria  for  each  health 
profession,  promulgated  by  the  Chief 
Medical  Director.  The  Administrator  has 
the  authority  to  determine  the  number  of 
scholarships  to  be  awarded  in  a  fiscal 
year,  and  the  number  that  will  be 
awarded  to  full-time  and  part-time 
students. 
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(Authority:  38  U^C  4312(b)(4)  and 

4303(bKlJ) 

•         •         •         •         • 

5.  In  1 17.804.  the  authority  citation  is 
revised  to  read  as  follows: 

IITjMM    AppleatlonforlhtschotanNp 


(Authority:  38  U.S.C  4312(c)(1)(B)) 

6.  In  §  17.005,  paragraph  (a),  the 
authority  citation  in  paragraph  (a)(2], 
paragraph  {b)(l),  the  authority  citation 
in  paragraph  {b)(4).  and  the  authority 
citations  in  paragraph  (d).  and  (e)(2).  are 
revised  to  read  as  follows: 

S17.60S   SsHctlon  of  pftlclpento. 

(a)  General.  In  deciding  which 
Scholarship  Program  applications  will 
be  approved  by  the  Administrator, 
priority  will  be  given  to  applicants 
entering  their  final  year  of  education  or 
training  and  priority  will  be  given  to 
applicants  who  previously  received 
scholarship  awards  and  who  meet  the 
conditions  of  paragraph  (d)  of  this 
section.  Except  for  continuation  awards 
(see  paragraph  (d)  of  this  section, 
applicants  will  be  evaluated  under  the 
criteria  specified  in  paragraph  (b)  of  this 
sectioiL  A  situation  may  occur  in  which 
there  are  a  larger  number  of  equally 
qualified  applicants  than  there  are 
awards  to  be  made.  In  such  cases,  a 
random  method  may  be  used  as  the 
basis  for  selection.  In  selecting 
participants  to  receive  awards  as  part- 
time  students,  the  Administrator  may,  at 
the  Administrator's  discretion — 
(Authority:  38  U.S.C.  4312(b)(5)) 

(2)  *   •   • 
(Authority:  38  U.S.C  4303(d)) 

(b)  •   •  • 

(1)  Work/volunteer  experience, 
including  prior  health  care  employment 
and  Veterans  Administration 
employment: 

•  •        •        •        • 

(4)  *  •  • 
(Authority:  38  U.S.C  4333) 

•  •         •         •         • 

(d)  *  •  • 

(Authority:  38  VS.C  4312(cMlMA)  and 
4314(3)) 

(e)  •  •  • 

(2)  •  •  * 

(Authority:  38  VS.C.  4303(d)) 

•  •         •         •         • 

7.  a.  In  I  ITJOOa,  paragraph  (b)  is 
amended  by  removing  the  word  "will" 
in  the  first  sentence,  and  replacing  it 
with  the  word  "may". 

b.  In  i  17.806.  the  authority  citation  in 
paragraph  (a)(1),  paragraph  (a)(3).  and 


the  authority  citations  in  paragraphs 
(a)(5),  (a)(6),  and  (b)  are  revised  to  read 
as  follows: 

$17,606    Awvd  proccdurM. 

(a)  •  •  • 
(!)••• 

(Authority:  38  U.S.C.  4338) 

•         •         *         •         • 

(3)  The  Administrator  may  determine 
the  amount  of  the  stipend  paid  to 
participants,  whether  part-time  students 
or  fuU-time  students,  but  that  amount 
may  not  exceed  the  maximum  amoimt 
provided  for  in  38  U.S.C.  4313(b). 

(5)  •  •  •    . 

(Authority:  38  U.S.C  4314(2)) 

(6)  •   •   • 
(Authority:  38  U.S-C  4313(c)) 

(b)  •   •  * 
(Authority:  38  U.S.C  4333) 

a  a.  In  8 17.607,  paragraphs  (e),  (e)(1). 
and  (e)(2]  are  removed,  and  paragraph 
(0  is  redesignated  as  paragraph  (e). 

b.  In  5 17.607  paragraphs  (a).  (b)(l}. 
the  authority  citation  in  paragraph 
(b)(2).  paragraphs  (c)  and  (d).  and  the 
authority  citation  following  newly 
designated  paragraph  (e),  are  revised  to 
read  as  follows: 

917J07    OMgMMl  swvlce. 

(a)  General.  Except  as  provided  in 
paragraph  (d)  of  this  section,  each 
participant  is  obligated  to  provide 
service  as  a  Veterans  Administration 
employee  in  full-time  clinical  practice  in 
the  participant's  discipline  in  an 
assignment  or  location  determined  by 
the  Administrator. 

(Authority:  38  U.S.C  43ie(a)) 

(b)  •  •  • 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  a  participant's 
obligated  service  shall  begin  on  the  date 
the  Administrator  appoints  the 
participant  as  a  full-time  VA  employee 
in  the  Veterans  Administration's 
Department  of  Medicine  and  Surgery  in 
a  position  for  which  the  degree  program 
prepared  the  participant  The 
Administrator  shall  appoint  the 
participant  to  such  position  within  60 
days  after  the  participant's  degree 
completion  date,  or  the  date  the 
participant  becomes  licensed  in  a  State 
to  practice  in  the  discipline  for  which 
the  degree  program  prepared  the 
participant,  whichever  is  later.  At  least 
60  days  prior  to  the  appointment  date, 
the  Adminisb-ator  shall  notify  the 
participant  of  the  work  assignment  its 
location,  and  the  date  work  must  begia 

(2)  *  •  • 

(Authority:  38  U.&C  4316  (b)  and  (c)) 


(c)  Duration  of  service.  The  period  of 
obligated  service  for  a  participant  who 
attended  school  as  a  full-time  student 
shall  be  1  year  for  each  school  year  or 
part  thereof  for  which  the  participant 
received  a  scholarship  award  under 
these  regulations.  The  period  of 
obligated  service  for  a  participant  who 
attended  school  as  a  part-time  student 
shall  be  reduced  from  that  which  a  full- 
time  student  must  serve  in  accordance 
with  the  proportion  that  the  number  of 
credit  hours  carried  by  the  part-time 
student  in  any  school  year  bears  to  the 
number  of  credit  hours  required  to  be 
carried  by  a  full-time  student  whichever 
is  the  greater,  but  shall  be  a  minimum  of 
1  year  of  full-time  employment. 

(Authority:  38  U.S.C.  4312(c)  (1)(B)  and  (3)(A)) 

(d)  Location  for  service.  The 
Administrator  reserves  the  right  to  make 
final  decisions  on  location  for  serxice 
obligation.  A  participant  who  received  a 
scholarship  as  a  full-time  student  must 
be  %villing  to  move  to  another  geographic 
location  for  service  obligation.  A 
participant  who  received  a  scholarship 
as  a  part-time  student  may  be  allowed 
to  serve  the  period  of  obligated  service 
at  the  health  care  facihty  where  the 
individual  was  assigned  when  the 
scholarship  was  authorized. 

(Authority:  38  U.S.C  43ie(a)) 

(e)  •  *  * 

(Authority:  38  U.S.C.  4316(b)(3)(A)(ii)) 

9.  a.  In  S  17.608,  paragraph  (e)  is 
removed,  and  paragraph  (f)  is 
redesignated  as  paragraph  (e). 

b.  In  9 17.608.  paragraphs  (a),  (b). 
(c)(1),  the  authority  citation  in  paragraph 
(c](2].  paragraph  (d).  and  the  authority 
citation  in  newly-designated  paragraph 
(e).  are  revised  to  read  as  follows: 

S  17.606   OataiiiMiil  of  oblQated  aarvica. 

(a)  Request  for  deferment  A 
participant  receiving  a  degree  from  a 
school  of  medicine,  osteopathy, 
dentistry,  optometry,  or  podiatry,  may 
request  deferment  of  obligated  service 
to  complete  an  approved  program  of 
advanced  clinical  training.  The 
Administrator  may  defer  the  beginning 
date  of  the  obligated  service  to  allow  the 
participant  to  complete  the  advanced 
clinical  training  program.  The  period  of 
this  deferment  will  be  the  time 
designated  for  the  specialty  training. 
(Authority:  38  U.S.C.  4316(a)(A)(i]) 

(b)  Deferment  requirements.  Any 
participant  whose  period  of  obligated 
service  is  deferred  shall  be  required  to 
take  all  or  pari  of  the  advanced  clinical 
training  in  an  accredited  program  in  an 
educational  institution  having  an 
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Affiliation  Agreement  with  a  Veterans 
Administration  health  care  facility,  and 
such  training  will  be  undertaken  in  a 
Veterans  Administration  health-care 
facility. 

(Authority:  38  U.S.C.  4316(b)(u}) 

(c)  *  *  * 

(1)  At  the  rate  of  one-half  of  a 
calendar  year  for  each  year  of  approved 
clinical  training  (or  proportionate  ratio 
thereof)  if  the  training  is  in  a  specially 
determined  to  be  necessary  to  meet 
health  care  requirements  of  the 
Department  of  Medicine  and  Surgery, 
Veterans  Administration;  or 

(2)  •  *  * 

(Authority:  38  U.S.C.  4316{b)(u)(B)) 

(d)  Altering  deferment  Before  altering 
the  length  or  type  of  approved  advanced 
clinical  training  for  which  the  period  of 
obligated  service  was  deferred  under 
paragraphs  (a)  or  (b)  of  this  section,  the 
participant  must  request  and  obtain  the 
Administrator's  written  approval  of  the 
alteration. 

(Authority:  38  U.S.C  4333) 

(e)  *  *  * 

(Authority:  38  U.S.C  4316(b)(2)) 


917.609  {Amandadl 

10.  In  9 17.609.  in  the  last  sentence, 
remove  the  words  "He  or  she"  and 
insert  in  their  place,  the  words  "A 
physician". 

11.  In  9 17.610,  the  authority  citation  in 
paragraph  [a],  paragraph  (b)(4),  the  first 
sentence  in  paragraph  (c).  and  the 
authority  citation  in  paragraph  (c).  are 
revised  to  read  as  follows: 

917.610  FaNura  to  eompty  wttt)  tarats  and 
condWIona  of  parttctpattoa 

(a)  •  •  • 

(Authority:  38  U.S.C.  4317(a)) 

(b)  *   *   * 

(4)  Fails  to  become  licensed  to 
practice  in  the  discipline  for  which  the 
degree  program  prepared  the 
participant  if  applicable,  in  a  State 
within  1  year  from  the  date  such  person 
becomes  eligible  to  apply  for  State 
hcensure;  or 

(Authority:  38  U.S.C  4317(b)(4)) 

(5)  *  *  * 

(Authority:  38  U.S.C  4317(b)) 

(c)  Participants  who  breach  their 
contracts  by  failing  to  begin  or  complete 
their  service  obligation  (for  any  reason) 
other  than  as  provided  for  under 
paragraph  (b)  of  this  section  are  liable  to 
repay  the  amount  of  all  scholarship 
funds  paid  to  them  and  to  the  school  on 
their  behalf,  plus  interest,  multiplied  by 


three,  minus  months  of  service 
obligation  satisfied,  as  determined  by 
the  following  formula: 


-  ( 'v) 


in  which: 


(Authority:  38  U.S.C  4317(c)(l)(2)) 

12.  In  9 17.611.  the  authority  citation  is 
revised  to  read  as  follows: 

917.611    Bankruptcy. 


(Authority:  38  U.S.C  4334(c)) 

13.  In  9 17.612.  the  authority  citations 
in  paragraphs  (a),  (b)(2).  (c).  and  (d).  are 
revised  to  read  as  follows: 

9 17.612    CancatotkNi,  waivar,  or 
auapansion  of  obUjsMon. 

(a)  *  * 

(Authority:  38  U.S.C.  4334(a)) 

(b)  *   •   * 
(2)  *   *   * 

(Authority:  38  U.S.C.  4334(b)) 

(c)  •  •  • 

(Authority:  38  U.S.C.  4334(b)) 

(d)  •  *  • 

(Authority:  38  U.S.C.  4334(b)) 

(FR  Doa  89-1073  Filed  1-17-89;  8:45  am] 
BiujNQ  cooe  asso-ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3506-1;  SC-0171 

Approval  and  Promulgation  of 
Imptementatlon  Plans;  State  of  South 
Carolina  Stack  Height  Review 

AOENCr.  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUHMIARV:  EPA  is  proposing  to  approve 
a  declaration  by  South  CaroUna  that 
recent  revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  source- 
specific  revisions  to  the  State 
Implementation  Plan  (SIP)  in  this  State. 
The  State  was  required  to  review  its  SIP 
for  consistency  within  nine  months  of 
final  promulgation  of  the  stack  height 
regulations.  The  intended  effect  of  this 
action  is  to  formally  document  that 
South  Carolina  has  satisfied  their 
obligations  under  section  406  of  the 
Clean  Air  Act  Amendments  of  1977  to 
review  their  SIP  with  respect  to  EPA's 
revised  stack  height  regulations. 


DATES:  Comments  must  be  received  on 
or  before  February  17, 1989. 

AOORESSCS:  Comments  may  be  mailed 
to  Beveriy  T.  Hudson  of  EPA  Region  1  Vs 
Air  Programs  Branch.  (See  EPA  Region 
IV  address  below.)  Copies  of  the 
submission  and  EPA's  evaluation  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations. 

Air  Programs  Branch,  Region  IV, 
Environmental  Protection  Agency,  345 
Courtland  Street  NE..  Atlanta. 
Georgia  30365. 
South  Carolina  Department  of  Health 
and  Environmental  Control,  Bureau  of 
Air  Quality  Contit)!.  2800  Bull  Street 
Columbia.  South  Carolina  29201. 
FOft  FUfTTHEfi  INRMiaUTION  CONTACT 
Beveriy  T.  Hudson.  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  listed 
address,  telephone  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMKNTARY  MFOfUaATKM:  On 
February  a  1982  (47  FR  5864),  EPA 
promulgated  final  regulations  hmiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  Clean  Air  Act  (the  Act).  These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  DC.  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund  Inc^ 
the  Natural  Resources  Defense  Council. 
Inc.,  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA.  719 
F.  2d  436.  On  October  11, 1983.  the  court 
issued  its  decision  ordering  EPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certain  portions 
and  upholding  other  portions. 

On  February  28.  1984.  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court 

On  July  2. 1984.  the  Supreme  Court 
denied  the  petition  (104  U.S.  3571).  and 
on  July  1&  1964.  the  Court  of  Appeals 
formally  issued  a  mandate  implementing 
its  decision  and  requiring  EPA  to 
promulgate  revisions  to  the  stack  height 
regulations  within  six  months.  The 
promulgation  deadline  was  ultimately 
extended  to  June  27. 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9. 1984  (49  FR  44878)  and  finalized  on 
July  8. 1985  (50  FR  27892).  Tlie  revisions 
redefine  a  number  of  specific  terms, 
including  "excessive  concentrations," 
"dispersion  techniques,"  "nearby,"  and 
other  important  concepts,  and  modified 
some  of  the  bases  for  determining  good 
engineering  practice  (CEP)  stack  height. 

Pursuant  to  section  406(d)(2)  of  Pub  L 
95-95,  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
state  implementation  plans  (SIPs)  to 
include  provisions  that  hmit  stack  height 
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credit  and  diipertion  technique*  ia 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credits  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  9  months  of 
promulgation,  as  required  by  statute. 

Subsequently.  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65m  in 
height  and  sources  with  emissions  of 
sulhir  dioxide  (SOt)  in  excess  of  5.000 
tons  per  ytar.  These  limits  correspond 
to  the  de  minimis  GEP  stack  height  and 
the  de  minimis  SO|  emission  exemption 
from  prohibited  dispersion  techniques. 
These  sources  were  then  subjected  to 
detailed  review  for  conformance  with 
the  revised  regulations.  State 
submissions  were  to  contain  an 
evaluation  of  each  stack  and  source  in 
the  inventory. 

South  Carolina  has  concluded  that  its 
SIP  includes  provisions  that  limit  stack 
height  credits  and  dispersion  techniques 
in  accordance  with  the  revised  EPA 
stack  height  regulations.  EPA  is  acting 
on  South  Carolina's  submittal  to  comply 
with  these  requirements  in  a  separate 
Federal  Register  notice.  The  State  also 
found  that  no  existing  emission 
limitations  have  been  affected  by  stack 
height  credits  above  GEP  or  any  other 
prohibited  dispersion  techniques.  South 
Carolina  has  indicated  that  the 
documentation  is  available  for  review  at 
the  State  office  (listed  above).  A 
summary  of  the  State's  fiiulings  is 
provided  below. 

A  total  of  one  hundred  and  nine  (109) 
stacks  were  examined  in  the  stack 
height  review  analysis.  All  one  hundred 
and  nine(109)  stacks  were  reviewed  for 
GEP  formula  height.  No  stacks  were 
found  to  have  stack  heights  greater  than 
the  calculated  GEP  height.  All  one 
hundred  and  nine  (109)  stacks  were  also 
reviewed  for  other  prohibited  dispersion 
techniques.  No  stacks  were  found  that 
used  a  prohibited  dispersion  technique. 

EPA  is  not  acting  on  four  sources 
(identified  in  table  form  or  by  asterisk 
because  Ihey  oirrently  receive  credit 
under  one  of  the  provisions  remanded  to 
the  EPA  in  NRDC  v.  Thomas.  838  F.2d 
1224  (DC  Cir  1988).  EPA  will  review 
these  sources  for  compliance  writh  any 
revised  requirements  when  the  EPA 
completes  rulemaking  to  respond  to  the 
NRDC  remand. 


In  conclusion.  South  Carolina  has 
determined  all  remaining  stacks  to  be  in 
compliance  with  the  stack  height 
regulations.  Therefore,  no  stacks  were 
modelled  as  a  result  of  South  Carolina's 
review. 

EPA  Review 

EPA  has  reviewed  South  Carolina's 
submittal  and  concurs  with  the 
conclusion  that  no  revisions  to  South 
Carolina's  existing  source  emission 
limitations  are  necessary  as  a  result  of 
EPA's  revised  stack  height  regulations. 
South  Carolina  has  therefore  met  its 
obligations  under  section  406  of  Pub.  L 
95-95  for  existing  source  emission 
limitations.  All  potentially  affected 
sources  having  stacks  greater  than  65 
meters  and  total  SOt  allowable 
emissions  greater  than  5000  tons  per 
year  were  inventoried  and  summarized 
in  the  Technical  Support  Document 
which  is  available  for  pubUc  inspection 
at  the  EPA  Region  IV  office  in  Atlanta. 
Georgia. 

Today's  action  does  not  certify  that 
South  Carolina  has  adopted  State  rules 
to  comply  with  the  regulations 
contained  in  40  CFR  51.164  and  S1.11& 
Those  federal  provisions  contain  the 
stack  height  requirements  for  all  sources 
that  were  or  are  constructed, 
reconstructed  or  modified  subsequent  to 
December  31.  ig7a  EPA  will  act  on 
South  Carolina's  submittal  of  the  State 
rules  in  a  separate  Federal  Register 
notice. 

The  technical  support  submitted  by 
the  State  is  available  for  public 
inspection  at  the  EPA  Regional  Office 
listed  in  the  AOORESSCS  section  of  this 
notice.  By  publishing  this  proposed 
approval  of  the  submittal  and  soliciting 
public  comment,  EPA  is  ensuring  the 
opportunity  for  public  participation  in 
this  process. 

Proposed  Action 

EPA  is  proposing  to  approve 
declarations  by  South  Carolina  that 
recent  revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  SIP 
revisions  for  specific  sources  in  this 
state. 

Under  5  U.S.C.  e05(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  Control 
Intergovernmental  relations. 


Authority:  42  USXl  7401-7642 
Dated  December  9. 1988. 
lackERavHi. 

Regional  Administrator. 

Edttorial  aots.— This  document  was 
received  at  the  Office  of  Die  Federal  Register 
January  12. 1988. 
[FR  Doc  89-1134  FUed  1-17-88: 8:45  am] 


40  CFR  Part  52 

Approval  and  Promulgation  of  State 
imptomontatlon  Plana;  PSO 
Rod— IgnatkMi  of  tha  Spokana  Indian 
Raaarvation,  State  of  WaaNngton 

AOCNCV:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rulemaking. 


:  The  purpose  of  this  notice  is 
to  propose  approval  and  seek  pubUc 
comment  on  the  April  27, 1988,  request 
by  the  Spokane  Tribal  Business  Council 
to  redesignate  the  Spokane  Reservation 
in  the  state  of  Washington  to  Class  I 
under  EPA's  regulations  for  prevention 
of  significant  deterioration  (PSD)  of  air 
quality.  The  Class  I  designation  will 
allow  only  small  increases  in  ambient 
levels  of  particulates  and  sulfur  dioxide. 

DATES:  Comments  must  be  postmarked 
on  or  before  February  17, 1969. 

ADDRESSES:  Comments  should  be 
addressed  to:  Laurie  M.  ICral,  Air 
Programs  Branch.  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
AT-082,  Seattle,  Washington.  98101. 

Copies  of  the  materials  submitted  to 
EPA  may  be  examined  during  normal 
business  hours  at: 

Air  Programs  Branch  (lOA-88-1), 

Environmental  Protection  Agency. 

1200  Sixth  Avenue,  AT-082.  Seattle, 

Washington  98101. 
Washington  Department  of  Ecology, 

4224  6th  Avenue,  SE.,  Rowe  Six. 

Building  No.  4.  Lacey,  Washington. 

98504. 

FOR  RJRTHER  MFORMATION  CONTACR 

David  C  Bray,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  AT-082. 
Seattle,  Washington  98101,  Telephone: 
(206)  442-4253,  FTS:  399-4253. 

SUPPtEMENTARY  INFORSIATION:  Part  C  of 

the  Clean  Air  Act  provides  for  the 
prevention  of  significant  deterioration  of 
air  quality  (PSD).  The  intent  of  this  part 
is  to  prevent  deterioration  of  existing  air 
quality,  particularly  in  areas  currently 
considered  to  be  pristine.  The  Act 
provides  for  three  basic  classifications 
applicable  to  all  lands  of  the  United 
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States.  Associated  with  each 
classification  are  increments  which 
represent  the  increase  in  air  pollutant 
concentrations  that  would  be  considered 
significant.  Class  I  applies  to  areas  in 
which  practically  any  change  in  air 
quality  would  be  considered  significant; 
Class  II  applies  to  areas  in  which 
deterioration  normally  accompanying 
moderate  well-controlled  growth  would 
be  considered  insignificant;  and  Class  HI 
applies  to  those  areas  in  which 
considerably  more  deterioration  would 
be  considered  insignificant.  Under  the 
1977  Amendments  to  the  Clean  Air  Act, 
all  areas  of  the  country  that  met  the 
national  ambient  air  quality  standards 
were  initially  designated  Class  II,  except 
for  certain  international  parks, 
wilderness  areas,  national  memorial 
parks  and  national  parks,  and  any  other 
areas  previously  designated  Class  L  The 
Act  allows  states  and  Indian  governing 
bodies  to  reclassify  areas  under  their 
jurisdiction  to  accommodate  the  social, 
economic,  and  environmental  needs  and 
desires  of  the  local  population. 

On  April  27. 1988,  the  Spokane  Tribal 
Council  (herein  referred  to  as  the  Tribal 
Council]  submitted  to  EPA  an  official 
proposal  to  redesignate  the  Spokane 
Reservation  from  Class  II  to  Class  L  The 
Spokane  Reservation  is  located  entirely 
within  the  state  of  Washington.  With 
their  request,  the  Tribal  Council 
submitted  an  analysis  of  the  impacts  of 
redesignation  within  and  outside  of  the 
proposed  Class  I  area,  documentation  of 
the  delivery  and  publication  of 
appropriate  notices,  a  record  of  the 
public  hearings  held  on  September  10, 
1986.  and  comments  received  by  the 
Tribal  Council  on  the  proposed 
designation. 

The  following  is  a  discussion  of  the 
requirements  for  redesignation  and  how 
the  Tribal  Council  complied  with  those 
requirements. 

Statutory  and  Regulatory  Requirements 
for  Redesignation 

Section  164  of  the  Clean  Air  Act  and 
40  CFR  52.21(g)  outline  the  requirements 
for  redesignation  of  areas  under  the  PSD 
program.  Section  ie4(c)  provides  that 
lands  within  the  exterior  boundaries  of 
reservations  of  Federally  recognired 
Indian  tribes  may  be  redesignated  only 
by  the  appropriate  Indian  governing 
body.  Under  section  164(b](2].  EPA  may 
disapprove  a  redesignation  only  if  it 
finds,  after  notice  and  opportunity  for 
hearing,  that  the  redesignation  does  not 
meet  the  procedural  requirements  of 
section  161  or  it  is  inconsistent  with 
section  162(a)  or  164(a].  Section  162(a) 
establishes  mandatory  Class  I  areas  and 
section  164(a]  identifies  areas  that  may 
not  be  redesignated  to  Class  III.  Because 


of  the  nature  of  the  area  proposed  for 
redesignation  to  Class  I,  neither  of  these 
sections  prohibit  the  proposed 
redesignation. 

The  statutory  and  regidatory 
procedural  requirements  for  a  Class  I 
redesignation  by  an  Indian  governing 
body  are  as  follows:  (1)  Notice  must  be 
afforded  and  a  public  hearing  conducted 
relating  to  the  area  proposed  to  be 
redesignated  and  to  areas  which  may  be 
affected;  (a)  at  least  30  days  prior  to  the 
public  hearing,  a  satisfactory  description 
and  analysis  of  the  health, 
environmental,  economic,  social  and 
energy  effects  of  the  proposed 
redesignation  must  be  prepared  and 
made  available  for  public  hearing 
notice;  (3)  prior  to  any  redesignation,  the 
document  identified  above  must  be 
reviewed  and  examined  by  the 
redesignating  authorities;  (4)  if  any 
federal  lands  are  included  in  the 
redesignation,  the  redesignating 
authorities  must  provide  %vritten  notice 
to  the  appropriate  federal  land 
managers  and  an  opportimity  to  confer 
and  submit  written  comments  and 
recommendations  with  respect  to  the 
intended  notice  of  redesignation  prior  to 
issuance  of  such  notice.  A  hst  shall  be 
published  of  any  inconsistency  between 
the  redesignation  and  such  written 
comments  and  recommendations  from 
any  federal  land  managers  (together 
with  the  reasons  for  making  the 
redesignation  against  the 
recommendation  of  the  federal  land 
manager). 

Tribal  Council  Submittal 

The  April  27, 1988,  request  for 
redesignation  includes  evidence  that  all 
of  the  statutory  and  regulatory 
requirements  for  redesignation  of  an 
Indian  Reservation  from  Class  II  to 
Class  1  have  been  met  by  the  Tribal 
Council  of  Spokane  Reservation.  The 
Tribal  Council  is  the  Indian  governing 
body  for  the  Spokane  Reservation  and 
only  lands  within  the  exterior 
boundaries  of  the  Reservation  are 
proposed  for  redesignation. 

"The  Tribal  Council  conducted  two 
public  hearings  on  September  10, 1986, 
one  in  Chewelah,  Washington,  and  one 
in  Wellpinit,  Washington.  Notice  of  the 
hearings  appeared  in  area  newspapers 
at  least  30  days  prior  to  the  hearings.  A 
description  and  analysis  of  the  health, 
environmental,  economic,  social  and 
energy  effects  of  the  proposed 
redesignation  entitled,  "Spokane  Tribe 
of  Indians  Air  Quality  Redesignation 
Report,"  was  completed  in  December 
1985  and  its  availability  was  announced 
in  the  public  hearing  notices.  In 
addition,  the  submittal  included 
evidence  that  copies  of  the  analysis 


document  were  sent  to  appropriate 
state,  local  and  federal  officials  at  least 
30  days  prior  to  the  hearing.  Evidence 
that  the  Tribal  Council  consulted  with 
the  state  and  local  government  officials 
prior  to  proposing  the  redesignation  is 
also  included  in  the  submittal. 
Furthermore,  the  submittal  shows  that 
notice  of  the  Tribal  Council's  intention 
to  redesignate  was  sent  to  appropriate 
federal,  state  and  local  officials  as  well 
as  relevant  organizations,  etc..  during 
the  spring  of  1986.  Therefore,  the 
documentation  submitted  by  the  Tribal 
Council  shows  that  all  statutory  and 
regulatory  procedural  requirements  for 
redesignation  have  been  met 

I.  Summary  of  Action 

Since  EPA's  review  has  not  revealed 
any  procedural  deficiencies,  the 
redesignation  is  hereby  proposed  for 
approval.  The  public  is  invited  to 
comment  on  whether  the  Tribal  Council 
has  met  all  of  the  procedural 
requirements  of  section  164. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
approval.  Comments  should  be 
submitted  in  triplicate,  to  the  address 
listed  in  the  front  of  this  Notice.  Public 
comments  postmarked  by  February  17, 
1989,  will  be  considered  in  the  final 
rulemaking  action  taken  by  EPA. 

n.  Administrative  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C  605(b],  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (46  FR  8709). 

Authority:  42  U.S.C  7401-7642. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Date:  September  12. 1988. 
Robert  S.  Biud, 
Acting  Regional  Administrator 

Editorial  note. — ^This  document  was 
received  at  the  Office  of  the  Federal  Regisier 
January  12. 1988. 
[FR  Doc.  89-1135  Filed  1-17-89;  ft45  am) 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

H—Hh  Can  Financing  AdwiinlrtiaUon 

42  CFR  Pwts  406, 424, 442. 4M.  473, 
47*,  and  489 

[HSO-131-P] 


)  and  Madteaid  Programs; 
uaraai  or  paymani  rar  suoaianoara 
QuaMy  Care  and  Review  of 
Beneficiary  Cowtplainti 

AOCNCv:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 


r.  This  rule  proposes  changes  to 
the  regulations  to  set  forth  the  rules  by 
which  Utilization  and  Quality  Control 
Peer  Review  Organizations  would  deny 
payment  for  substandard  quality  care. 
These  changes  are  required  as  a  result 
of  the  passage  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985,  enacted  on  April  7. 1966,  and  the 
passage  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  enacted  on 
December  22. 1987.  In  addition,  we  are 
proposing  to  set  forth  changes  in 
regulations  to  govern  Peer  Review 
Organization  review  of  berieHciary 
complaints  about  quahty  of  care,  in 
accordance  with  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  enacted  on 
October  21. 1966. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  March  20, 1989. 
aoohess:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  HSQ-132-P,  P.O.  Box  28678, 
Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  oeliver  your 
comments  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building.  200  Independence 
Ave..  SW..  Washington.  DC,  or  Room 
132.  East  High  Rise  Building,  6325 
Security  Boulevard.  Baltimore, 
Maryland. 

In  commenting,  please  refer  to  file 
code  HSQ-132-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document 
in  Room  309-G  of  the  Department's 
ofTices  at  200  Independence  Ave..  SW^ 
Washington.  DC,  on  Monday  ihruugh 
Friday  of  each  week  from  8:30  a.m.  to 
5KW  p.m.  (phone:  2C2-245-7890). 
FOn  FURTHCR  ayOWMATKXl  CONTACT: 
Patricia  Booth,  (301)  966-6860. 


SU^MmENTART  INyOWMATIOW. 
I.  Background 

The  Peer  Review  Improvement  Act  of 
1982  (Title  I,  Subtitle  C  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(Pub.  L  97-248))  amended  Part  B  of  Title 
XI  of  the  Social  Security  Act  (the  Act)) 
to  establish  the  Utilization  and  Quality 
Control  Peer  Review  Organization 
(PRO)  program.  The  1982  legislation 
provided  that  PROs  assume  the 
responsibilities  that  previously  had  been 
assigned  to  Professional  Standards 
Review  Organizations  and  fiscal 
intermediaries.  Those  responsibilities 
generally  have  included  the  review  of 
health  care  services  funded  under 
Medicare  (Title  XVffl  of  the  Act)  to 
determine  whether  those  services  are 
reasonable  and  medically  necessary,  are 
furnished  at  the  appropriate  level  of 
care,  and  are  of  a  quality  that  meets 
professionally  recognized  standards.  In 
addition,  PROs  monitor  and  validate  a 
sample  of  diagnostic  and  procedural 
information  supplied  by  hospitals  to 
fiscal  intermediaries  to  establish  the 
prospective  payment  amounts  for 
hospitals. 

To  carry  out  their  responsibilities, 
PROs  acquire  information  from  the 
medical  records  of  patients  and  from 
other  records  maintained  by  health 
institutions,  practitioners  and  claims 
payment  agencies.  In  addition,  they 
generate  information  regarding  the 
quality,  utilization,  and  appropriateness 
of  health  care  services.  PROs  use  this 
information  to  develop  and  review 
proHles  (for  example,  practice  patterns) 
in  order  to  focus  on  practitioners, 
hospitals,  and  the  assignment  of 
discharges  to  diagnosis  related  groups  in 
order  to  assess  the  quality  of  care  being 
furnished  and  to  undertake  necessary 
corrective  action.  PROs  transmit  their 
determinations  to  intermediaries  and 
carriers  responsible  for  malcing 
payments  under  the  Act. 

Regulations  governing  PRO  activities 
are  located  in  various  parts  of  Title  42  of 
the  CFR  (that  is.  Parts  405,  462.  466.  473. 
476. 489,  and  1004). 

Prior  to  the  enactment  of  section  9403 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272),  Peer  Review  Organizations  (PROs) 
have  been  authorized,  under  section 
1154(a)(2)  of  the  Act,  to  deny  Medicare 
payment  on  the  following  bases: 

•  Reasonableness  of  services. 

•  Medical  necessity  of  services. 

•  Appropriateness  of  the  inpatient 
setting  in  which  services  were 
furnished  or  are  proposed  to  be 
furnished. 


PROs,  however,  were  also  required  to 
assure  that  care  provided  to 
beneficiaries  met  professionally 
recognized  standards  of  health  care.  If 
the  care  provided  to  a  beneficiary  did 
not  meet  such  standards,  the  mOs  were 
required  to  take  corrective  action 

ttlTDUgh — 

•  Education  and  advice  to  the  physician 
or  provider. 

•  Intensified  review  if  a  pattern  of 
quality  problems  was  identified;  or 

•  Imposition  of  sanctions  such  as 
exclusion  of  a  provider  of  health  care 
services  from  the  Medicare  program 
or  recovery  of  inappropriate 
payments. 

However,  they  were  not  authorized  to 
issue  a  Medicare  denial  of  payment  for 
substandard  quality  care. 

Under  the  PRO  current  contract  and 
scope  of  woiii  (that  is,  the  scope  of  PRO 
review),  PROs  are  required  to  perform 
reviews  for  quality  of  care.  They  use 
several  vehicles  for  conducting  these 
reviews,  such  as  generic  quality  screens 
or  discharge  review  criteria.  On  the 
basis  of  th  lir  review,  the  PROs 
determine  whether  the  quahty  of  the 
services  furnished  to  beneficiaries  meets 
professionally  recognized  standards  of 
health  care,  and  whether  the  quality  of 
care  is  complete  and  adequate.  When  a 
quality  concern  is  identified  by  a 
physician  reviewer,  the  PROs  impose 
quality  interventions  (other  than  denial 
of  payment)  including  education, 
intensified  review,  or.  if  appropriate, 
sanctions. 

Section  9403  of  Pub.  L  99-27Z 
however,  amended  section  1154(a)(2)  of 
the  Act  ot  give  PROs  the  authority, 
effective  April  7, 1988,  to  deny  Medicare 
payment  to  a  physician  or  hospital  for 
services  furnished  that  are  of 
substandard  quality.  Under  the  law,  the 
PRO  determinations  to  deny  Medicare 
payment  for  these  services  are  to  be 
made  on  the  basis  of  criteria  that  are 
consistent  with  guidelines  established 
by  the  Secretary.  Under  its  provider 
agreement,  a  provider  may  not  charge 
for  services  for  which  payment  is  denied 
because  the  services  are  of  substandard 
quality. 

In  addition,  under  section  4096(a)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1987  (Pub.  L.  100-203),  which 
amended  section  1842(b),  1842(1)  and 
1870(f)  of  the  Act,  a  physician  who 
submits  a  claim  or  bill  that  is 
subsequently  denied  for  substandard 
quality  care  must  not  charge  a 
beneficiary  any  amount  and  must  refund 
promptly  any  amount  already  collected 
from  the  beneficiary. 

Section  9352(b)  of  Pub.  L  99-509 
requires  by  statute  (for  contracts 
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entered  into  or  renewed  on  or  after 
January  1, 1987)  that  a  PRO  review  the 
reasons  for  readmission  of  a  patient  to  a 
hospital  if  the  readmission  occurs  less 
than  31  days  after  the  previous 
discharge.  Prior  to  enactment  of  Pub.  L 
99-509,  PROs  reviewed  readmissions 
that  occurred  within  15  days  of  a 
discharge.  Section  1154(a)(13)  of  the  Act 
provides  that  a  readmission  review  must 
be  conducted  for  at  least  a  sample  of 
patients  who  are  readmitted  within  31 
days  after  a  discharge.  That  section 
further  requires  review  of  post-hospital 
care  (that  is,  care  furnished  in  a  skilled 
nursing  facility  (SNF),  home  health 
agency  (HHA),  or  hospital  outpatient 
area)  that  occius  between  two  such 
hospital  admissions. 

In  addition,  section  9353(a)(2)  of  Pub. 
L  99-509  amended  section  1154(a)(4)  of 
the  Act  to  require  a  review  of  the  quality 
of  care  provided  by  health  maintenance 
organizations  (HMOs)  and  competitive 
medical  plans  (CMPs).  This  review  may 
be  conducted  by  PROs  or  by  other 
organizations  that  are  awarded 
competitive  contracts.  We  are  not 
proposing  to  deny  Medicare  payment  for 
substandard  quality  care  in  these  cases 
because  there  is  no  "per  service" 
payment  to  deny.  Different  interventions 
for  quahty  issues  are  provided  for  in 
these  settings  (for  example,  education, 
intensified  review,  and  sanctions),  in 
accordance  with  contracts  with  HCFA, 
to  resolve  quality  of  care  problems  in 
HMOs/CMPs. 

Moreover,  the  amendment  to  section 
1866(a)  of  the  Act  made  by  section 
9353(e)  of  Pub.  L  99-509  expands  the 
PRO  authority  by  requiring  hospitals, 
SNFs  and  HHAs  to  modify  their 
agreements  with  the  PRO  to  perform 
quality  of  care  reviews  as  a  condition  of 
receiving  Medicare  payment  Section 
9353(d)  of  Pub.  L  99-509  also  provides  a 
basis  for  funding  PROs  for  this  type  of 
review. 

We  are  developing  guidelines  for 
PROs  to  use  in  setting  up  criteria  for 
denials  of  substandard  quality  care 
provided  by  SNFs,  HHAs,  and 
outpatient  area,  and  intend  to  issue  a 
separate  proposed  rule  concerning  such 
denials. 

Section  9353(c)  of  Pub.  L  99-509 
amended  section  1154(a)  of  the  Act 
(adding  a  new  paragraph  (a)(14])  to 
require  PROs,  effective  August  1, 1987, 
to  conduct  an  appropriate  review  of  all 
written  complaints  from  beneficiaries  or 
their  representatives  about  the  quality  of 
services  (for  which  payment  may 
otherwise  be  made  under  Medicare)  not 
meeting  professionally  recognized 
standards  of  health  care.  The  PRO  is  to 
inform  the  beneficiaries  or  their 
representatives  of  the  final  disposition 


of  the  complaint  including  whether 
services  meet  professionally  recognized 
standards  of  health  care.  Before  the  PRO 
determines  that  the  quahty  of  services 
does  not  meet  professionally  recognized 
standards  of  health  care,  the  PRO  must 
give  the  provider  and  physician 
reasonable  notice  and  an  opportunity 
for  discussion.  We  recognize  that 
implementation  of  this  provision  may 
result  in  the  identification  of  a 
practitioner  or  other  individual 
concerned.  This  identification  would  be 
unavoidable  if  the  area  of  care  is  so 
imique  or  so  specific  that  the 
notification  would  implicitly  identify  the 
individual  concerned.  We  are  proposing 
to  revise  the  current  PRO  disclosure 
regulations  (5  476.133)  to  provide  for  this 
possibihty. 

Section  9353(e)  of  Pub.  L  99-509 
amended  sections  1866(a]  and  1876(i)  of 
the  Act  to  require  hospitals,  SNFs, 
HHAs,  risk-sharing  HMOs  (42  CFR  Part 
417,  Subpart  C),  and  CMPs  to  modify 
their  agreements  with  PROs  to  have  the 
PROs  perform  additional  functions  as  a 
condition  of  receiving  Medicare 
payment  These  modified  agreements 
would  require  the  PRO  to  perform 
certain  functions  imder  section 
1154(a)(4)  of  the  Act  (such  as  quality  of 
care  reviews  under  section 
1154(a)(4)(A],  and  review  of  beneficiary 
complaints  about  quaUty  of  care  under 
section  1154(a)(14)).  However,  under 
section  1876{i)  of  ^e  Act  risk-sharing 
HMOs  and  CMPs  are  exempt  from 
maintaining  such  an  agreement  if  they 
are  located  in  areas  in  which  HCFA  has 
a  contract  with  a  non-PRO  organization 
under  section  1154(a)(4)(C)  of  the  Act 
Therefore,  PROs  are  required  to  review 
beneficiary  complaints  about  the  quality 
of  services  furnished  in  a  hospital,  SNF, 
HHA,  HMO  or  CMP  (except  for  an  HMO 
or  CMP  in  a  non-PRO  contract  area). 
Complaints  about  the  quaUty  of  HMO/ 
CMP  services  would  be  reviewed  by 
either  the  PRO  (as  we  are  proposing  in 
this  rule)  or  by  a  non-PRO  organization 
imder  the  terms  of  its  contract  with 
HCFA. 

IL  Proposed  Changes  to  the  RegulatioDS 

We  are  proposing  to  revise  the 
follo%ving  regulations  to  implement  parts 
of  section  1154(a)  of  the  Act  as  amended 
by  section  9403  of  Pub.  L  99-272  and 
section  9353(c)  of  Pub.  L  99-509  and 
parts  of  section  1842(b)(3)  and  1842(1  )(1) 
as  amended  by  section  4096(a)  of  Pub.  L 
100-203: 

•  Section  405.337  (new),  424.55,  and 
424.64  to  add  that  a  physician  who 
submits  a  claim  or  bill  for  service  that 
is  subsequently  denied  for 
substandard  quality  care  would  not 


charge  a  beneficiary  any  amount  for 
those  services  and  would  refund 
promptly  any  amount  already 
collected  from  the  beneficiary. 
(Sections  424.55  and  424.64  were 
formerly  S5  405.1675(a)(1)  and 
405.1684,  respectively,  before  a 
reorganization  of  regulations 
concerning  conditions  for  Medicare 
payment  published  on  March  2. 1988 
(53  FR  6629). 

Sections  466.70.  466.83,  466.86.  and 
466.100  to  add  substandard  quality 
care  to  the  Ust  of  conditions  under 
which  PROs  are  authorized  to  issue 
denial  determinations. 
Section  466.88  to  provide  that  a 
physician,  as  well  as  a  health  care 
facility,  must  permit  the  PRO  to 
examine  their  operations  and  records. 
Section  466.93  to  allow  the  provider  or 
physician  an  opportunity  to  discuss 
the  proposed  initial  denial 
determination  that  the  quality  of  care 
does  not  meet  professionally 
recognized  standards  of  health  care. 
Section  466.98  to  provide  that  for 
substandard  quality  care  cases  the 
initial  denial  determination  is  to  be 
made  by  a  physician  who  specializes 
in  the  same  field  as  the  physician 
whose  services  are  under  review,  or  a 
speciaUst  or  a  panel  of  specialists,  one 
of  whom  must  be  in  the  same  field  if 
the  initial  review  is  conducted  by  a 
nonspecialist  physician  or  a  speciaUst 
in  a  different  field  than  the  physician 
whose  services  are  under  review. 
'  Section  466.100  to  require  PROs  to 
establish  and  apply  written  criteria  (in 
accordance  with  guidelines 
established  by  HCFA)  for  determining 
whether  the  quaUty  of  care  is 
substandartL  and  to  require  PRO 
physician  specialist  reviewers  to  use 
that  criteria  in  making  an  initial  denial 
determination  of  substantard  quaUty 
care. 

•  Sections  462.105,  466.74,  and  466.88  to 
prohibit  PROs  from  subcontracting  to 
health  care  faciUties  quality  of  care 
reviews  that  affect  payment 

•  Sections  473.12,  473.14  and  473.40  to 
add  denial  of  payment  for 
substandard  quality  care  to  the  list  of 
causes  for  which  a  beneficiary  has  a 
right  to  a  reconsideration  or  a  hearing. 

>  Sections  466.70,  466.106,  and  476.133  to 
require  PROs  to  conduct  an 
appropriate  review  of  aU  written 
complaints  from  beneficiaries  about 
the  quaUty  of  services.  We  would 
describe  in  these  sections  the  process 
that  PROs  would  be  required  to  foUow 
for  investigating  beneficiary 
complaints  and  responding  to 
beneficiaries. 
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•  Section  489.21  to  require  a  provider 
not  to  charge  a  beneHciary  for 
services  for  which  payment  is  denied 
by  a  PRO  because  the  quality  of  care 
is  substandard. 

in.  Diacussioo  of  Proposed  Changes 

A.  Quality  of  Care  Review 

1.  Denial  of  Medicare  Payment  Because 
of  Substandard  Care 

a.  HCFA  Guidelines.  As  discussed 
above,  section  1154(a)(2)  of  the  Act 
requires  PROs  to  determine,  on  the  basis 
of  their  review  of  the  quahty  of  care 
furnished  by  a  provider  or  physician, 
whether  Medicare  payments  are  to  be 
made.  The  PROs  are  to  determine  if  the 
quality  of  services  furnished  to 
beneficiaries  meets  professionally 
recognized  standards  of  health  care  that 
are  consistent  ivith  guidelines 
established  by  the  Secretary. 

In  order  to  establish  guidelines  for 
inpatient  hospital  services,  we  convened 
a  panel  of  14  physicians  on  June  24-25. 
1986.  The  members  of  the  panel 
represented  a  broad  range  of  health  care 
interests.  The  consensus  of  that  panel 
was  that  HCFA  should  develop  general 
t  guidelines  to  be  used  by  the  PROs  as 
opposed  to  specific  or  narrow 
guidelines.  We  subsequenUy  met  with 
representatives  of  the  health  care 
industry  and  consumer  interest  groups 
in  developing  the  guidelines. 

In  the  addendum  to  this  rule,  we  are 
setting  forth  the  proposed  guidelines  for 
public  comment  We  will  issue  future 
rulemakings,  as  necessary,  to  set  forth 
proposed  changes  to  the  guidelines.  We 
will  carefully  review  the  comments  and 
may  incorporate  suggested  changes  in 
the  guidelines  prior  to  their  publication 
as  an  addendum  in  the  final  rulemaking. 
The  proposed  guidelines  are  broad  and 
represent  a  general  framework.  They 
identify  the  major  classes  of  admissions 
and  the  critical  diagnostic  and 
therapeutic  principles  within  which  each 
PRO  is  to  develop  more  specific  criteria 
reflecting  local  medical  practice  that 
PRO  physician  reviewers  would  use  to 
determine  whether  the  quality  of  care 
was  substandard. 

b.  Level  of  Severity.  Not  every  quaUty 
problem  warrants  a  denial  of  payment. 
Some  quality  problems  have  no 
potential  for  a  significant,  adverse  effect 
on  a  patient  or  do  not  present  an 
imminent  danger  to  the  patient.  Other 
instances  result  in  an  actual,  adverse 
effect  on  a  patient  or  present  an 
imminent  danger  to  the  patient.  We 
believe  that  Medicare  payment  should 
be  denied  for  substandard  quality  care 
that  results  in  either  of  the  following: 


•  It  results  in  an  actual,  significant, 
adverse  effect  on  the  beneficiary,  that 
is.  patient  management  that  results 
in— 

— Unnecessarily  prolonged  treatment 

of  the  patient; 
— Comphcations  in  medical 

conditions; 
— Readmission  to  the  hospital; 
— Physiological  or  anatomical 

impairment; 
— Disability;  or 
—Death. 

•  It  presents  an  imminent  danger  to  the 
health,  safety,  or  well-being  of  the 
beneficiary,  or  places  the  beneficiary 
unnecessarily  in  a  high-risk  situation, 
as  as  to  constitute  a  gross  and  flagrant 
violation  of  the  obligations  set  forth  in 
section  1156  of  the  Act.  on  which  the 
PRO  may  proceed  in  accordance  with 
42  CFR  1004.50. 

Under  this  proposed  rule,  the  PRO 
would  be  responsible  for  determining 
whether  a  quality  problem  results  in  an 
actual,  significant  adverse  effect  to  the 
beneficiary  or  presents  an  imminent 
danger  to  the  beneficiary  and  if  so.  if 
deny  Medicare  payment  on  the  basis 
that  the  care  was  of  substandard 
quality.  For  those  instances  that  reflect 
quality  problems,  but  which  do  not 
result  in  an  actual,  significant  adverse 
effect  or  present  an  imminent  danger  to 
the  beneficiary,  we  propose  that 
Medicare  payment  be  made  and  that 
PROs  conduct  an  appropriate  followup 
through  their  quality  intervention 
processes  already  in  place.  As  noted 
above,  these  intervention  processes 
include,  but  are  not  limited  to. 
education,  intensified  review,  and,  if 
appropriate,  sanctions  against  the 
provider  or  physician.  We  note  that 
these  intervention  processes  (in  addition 
to  denial  of  payment)  would  be 
appropriate  as  well  for  instances  of 
substandard  quality  care  that  result  in 
an  actual,  significant  adverse  e^ect  or 
present  an  imminent  danger  to  the 
beneficiary. 

c.  Uae  of  Health  Care  Professionals  to 
Screen  Cases.  Before  a  PRO  physician 
conducts  a  review,  health  care 
professionals  other  than  physicians 
typically  screen  cases  for  approval  of 
Medicare  payment  based  on  necessity 
or  appropriateness  of  care.  A  nurse 
reviewer  performs  an  initial  screen 
using  existing  PRO  criteria  to  review 
cases  for  reasonableness,  medical 
necessity,  and  appropriationss  of 
setting,  and  also  for  the  quality  of  care. 
The  nurser  reviewer  may  approve 
nonquestionable  cases  (that  is.  cases  in 
which  all  the  screen  criteria  are  met)  but 
must  refer  any  questionable  cases  to  a 
physician  for  review.  For  determinations 


about  reasonableness,  medical 
necessity,  and  appropriateness  of 
setting,  the  physician  reviewer  makes  a 
determination  based  on  his  or  her 
knowledge,  expertise,  and  experience 
rather  than  on  set  criteria. 

The  concept  of  peer  review  requires 
that  whenever  possible,  PROs  use 
physician  reviewers  who  practice  in  a 
setting  similar  to  that  in  which  the 
physician  whose  services  are  under 
review  practices.  This  is  the  policy 
under  which  PROs  currently  conduct 
their  reviews,  and  we  believe  this 
practice  becomes  even  more  significant 
in  terms  of  quality  of  care  cases.  Under 
the  current  scope  of  work,  for  initial 
denial  cases,  the  physician  reviewer 
need  not  be  a  specialist  in  the  field 
represented  by  the  ejected  attending 
physician.  However,  a  number  of 
attending  physicians  have  informed  us 
that  they  believe  it  is  inappropriate  for 
the  physician  reviewer  to  conduct 
reviews  other  than  in  his  or  her 
specialty.  In  particular,  it  has  been 
suggested  that  the  quality  of  care 
reviews  be  conducted  by  physician 
reviewers  with  the  same  specialty  as  the 
ejected  attending  or  consulting 
physician  responsible  for  delivery  of  the 
care  in  question.  Therefore,  we  are 
proposing  for  initial  denial 
determinations  of  substandard  quality 
care  that  the  physician  reviewers  be  a 
specialist  in  the  field  represented  by  the 
affected  attending  or  consulting 
physician  responsible  for  delivery  of  the 
care  in  question,  except  when  meeting 
this  requirement  would  compromise  the 
effectiveness  or  efficiency  of  PRO 
review.  For  example,  if  the  PRO  stafl'  did 
not  include  a  certain  specialty 
physician-type,  such  as  a  cardiac 
surgeon,  the  effectiveness  PRO  review 
would  be  compromised  in  such  a 
case. We  are  proposing  that  a  PRO 
would  have  several  options,  however,  as 
to  how  it  meets  this  requirement  The 
PRO  may  use  a  specialist  in  the  field 
represented  by  the  affected  attending  or 
consulting  physician  responsible  for  the 
deUvery  of  the  care  in  question  to 
perform  the  initial  screening  and  mtdce 
the  initial  denial  determination.  As  an 
alternative,  the  PRO  may  use  a 
nonspecialist  or  a  specialist  physician  in 
a  different  field  than  that  of  the  affected 
attending  or  consulting  physician 
responsible  for  the  delivery  of  the  care 
in  question  to  perform  the  initial 
screening.  In  this  case,  potential  quality 
denial  cases  identified  as  a  result  of  this 
screening  process  would  then  be  subject 
to  a  second  level  review  by  either — 
•  A  specialist  physician  in  the  field 
represented  by  the  affected  attending 
or  consulting  physician  responsible 
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for  the  delivery  of  the  care  in 
question;  or 

•  A  committee  of  specialists,  at  least 
one  of  which  must  be  in  the  same  field 
as  that  represented  by  the  affected 
attending  or  consulting  physician 
responsible  for  the  delivery  of  the 
care  in  question. 

The  review  method  (and  the  number 
of  physicians  to  make  up  the  panel  for 
those  PROs  opting  for  committee 
review)  must  be  specified  in  the  PRO'S 
plan,  and  subject  to  HCFA  approval  to 
implement  the  denial  authority.  The 
physician  specialist  reviewer  would 
make  a  determination  about  the  quality 
of  care  based  on  criteria  developed  by 
the  PRO  in  accordance  %vith  the  HCFA 
guidelines  described  in  the  addendum  to 
this  proposed  rule. 

2.  Provider  and  Phjrsidan  Responsibility 

The  PRO  determines  whether  the 
provider  or  the  physician  is  responsible 
for  furnishing  substandard  quality  care. 
The  physician  is  considered  to  be 
providing  substandard  care  it  for 
example,  he  or  she — 

•  Omits  standard  quality  care; 

•  Furnishes  substandard  quality  care;  or 

•  Orders  substandard  quality  care. 

The  hospital  is  considered  to  be 
responsible  for  the  conduct  of  all 
services,  (i.e..  care  or  lack  of  care),  in 
the  hospital  and.  therefore,  is 
responsible  for  all  substandard  quality 
care  that  is  provided  to  a  Medicare 
beneficiary.  Medicare  payment  to  the 
hospital  would  be  denied  for  such 
services  regardless  of  whether  the 
hospital  or  physician  provided  the 
substandard  quality  care. 

Prior  to  making  an  initial  denial 
determination,  the  PRO  affords  the 
provider  or  supplier,  or  the  beneficiary's 
attending  or  consulting  physician 
responsible  for  delivery  of  the  care  in 
question,  an  opportunity  to  discuss  the 
matter  with  a  PRO  physician  (S  466.93). 
The  PRO  physician  considers  the 
additional  documentation  or  discussion 
in  making  an  initial  determination.  If 
this  information  satisfies  the  PRO  that 
quality  care  was  furnished,  the  mO 
would  approve  Medicare  payment.  If. 
however,  the  PRO  physician  specialist 
reviewer  still  believes,  based  on  the 
quality  of  care  criteria,  his  or  her 
knowledge,  medical  expertise  and 
judgment  that  a  quality  problem  exists, 
the  PRO  would  determine  the  level  of 
severity  for  that  problem.  The 
beneficiary  and  the  physician  or  the 
provider  (or  both,  as  appropriate)  woidd 
be  notified  by  the  PRO  of  this 
determination  and  that  payment  is  to  be 
denied  (as  appropriate). 


If  a  pattern  of  substandard  quality 
care  cases  occurs,  the  PRO  would  apply 
interventions  already  in  place  to  prevent 
further  substandard  quality  care. 

3.  Financial  Liability 

Section  9403(b)  of  Pub.  L  99-272 
amended  section  1866(a)(1)  of  the  Act  by 
adding  a  new  paragraph  (I) 
(subsequendy  redesignated  as 
paragraph  (K))  that  requires  Medicare 
providers  to  agree — 

Not  to  charge  any  individual  or  any  other 
person  for  items  or  services  for  which 
payment  under  this  title  is  denied  under 
section  llS4(a)(2)  by  reason  of  a 
determination  under  section  1154(a)(1)(B). 

Accordingly,  lieneficiaries  are  not  to  be 
charged  by  providers  for  any  of  the 
costs  of  substandard  care,  lliat  is. 
beneficiaries  would  not  be  liable  for  any 
charges  by  providers  for  care  for  which 
payment  is  denied  because  the  care  was 
of  substandard  quality.  We  are 
proposing  to  amend  S  489.21  to 
implement  this  provision.  (Existing 
regulations  at  {  S  488.40  and  488.41 
require  refunds  of  amounts  that 
constitute  incorrect  collections  under 
S  489.21.)  Deductibles  and  coinsurance 
are  not  apphcable  and  may  not  be 
collected  or  retained  by  providers  with 
respect  to  this  care.  The  providers  may 
charge  beneficiaries,  however,  for 
convenience  items  and  other  services 
not  usually  covered  by  Medicare. 

For  those  cases  in  which  the  PRO 
physician  specialist  reviewer  or  panel, 
specializing  in  the  same  field  as  the 
physician  whose  services  are  being 
reviewed,  determines  that  the  services 
were  of  substandard  quality  and  that 
the  services  resulted  in  an  actual, 
significant  adverse  effect  on  the 
beneficiary,  or  presented  an  imminent 
danger  to  the  health,  safety  or  well- 
being  of  the  beneficiary,  or  places  the 
beneficiary  unnecessarily  in  a  hi^-risk 
situation,  so  as  to  constitute  a  gross  and 
flagrant  violation  of  the  obligations  set 
forth  in  section  1156  of  the  Act  on 
which  the  PRO  may  proceed  in 
accordance  with  {  1004.50.  we  would 
not  pay  either  the  hospital  or.  if 
appropriate,  the  physician  who  is 
responsible  for  providing  the  services. 

In  addition,  under  section 
1842(b)(3)(B)(ii)  of  the  Act  as  amended 
by  section  4096  of  Pub.  L  100-203.  a 
physician  who  accepts  assignment 
agrees  not  to  charge  a  beneficiary  for 
services  denied  because  of  substandard 
quality  care  and  to  refund  any  amount 
already  collected  for  those  services. 
Deductible  and  coinsurance  are  not 
applicable  and  may  not  be  collected  or 
retained.  A  physician  who  violates  the 


terms  of  an  assignment  is  subject  to  all 
of  the  following: 

•  Civil  sanctions  under  section  1128A  of 
the  Act  and  42  CFR  Part  1003. 

•  Criminal  penalties  under  section  1877 
of  the  Act 

•  Revocation  of  his  or  her  assignment 
privilege  under  {  405.1681. 

Under  section  1870(f)(1]  of  the  Act  as 
amended  by  section  4096(a)  of  Pub.  L 
100-203,  a  physician  who  claims  direct 
payment  after  the  death  of  the 
beneficiary  is  subject  to  the  same 
obligations  that  apply  to  assigned 
claims. 

Under  section  1842(1)  of  the  Act  as 
amended  by  section  4096(8)  of  Pub.  L 
100-203,  if  a  claim  for  physician  services 
submitted  on  other  than  an  assignment- 
related  basis  is  denied  because  the 
services  are  of  substandard  quality,  the 
physician  must  refund  timely  to  the 
beneficiary  any  amounts  he  or  she  has 
collected  for  the  services.  Deductible 
and  coinsurance  are  not  applicable  to 
these  services  and.  if  collected,  may  not 
be  retained.  A  physician  who  knowingly 
and  willfully  fails  to  make  timely 
refunds  may  be  subject  to  sanctions 
under  42  CFR  Parts  1001  and  1003. 

A  refund  would  be  considered  to  be 
made  timely  if — 

•  The  refund  is  made  within  30  days 
after  the  date  the  physician  receives 
the  notice  of  denial  unless  the 
physician  requests  review  of  the 
denial  within  that  30-day  period:  or 

•  In  the  case  of  a  physician  who 
requested  review  of  the  denial  within 
30  days,  the  refund  is  made  within  15 
days  after  the  date  the  physician 
receives  notice  of  an  adverse 
determination  on  his  or  her  request  for 
review  of  the  denial. 

We  would  add  a  new  §  405.337  to  the 
regulations  and  revise  SS  424.55  and 
424.64  to  implement  the  provisions 
concerning  Lability  for  physician 
services  for  which  payment  is  denied 
because  the  services  are  of  substandard 
quality. 

In  addition,  under  section 
1842(b)(3)(B)(ii)  of  the  Act  as  amended 
by  section  4CK96(a)  of  Pub.  L  100-203,  we 
would  make  a  tedmical  correction  by 
revising  {  424.55(b)  to  provide  that  a 
physician  who  accepts  assignment  must 
refund  any  amountSf' already  collected 
from  the  beneficiary  (or  from  someone 
on  behalf  of  the  beneficiary)  if — 

•  Medicare  payment  has  been  made  to 
the  physician  for  services  that  have 
been  determined  to  be  not  reasonable 
and  necessary  under  the  provisions  of 
S  405.310(k); 
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•  The  beneficiary  was  found  to  be 
without  fault  in  incurring  the  charges; 
and 

•  The  determination  that  Medicare 
payment  was  incorrect  was  made 
subsequent  to  the  third  year  following 
the  year  in  which  the  payment  notice 
was  sent  to  the  beneflciary. 

4.  Notification  and  Appeal 

We  would  require  that  the  PRO  notify 
the  beneficiary  and  the  provider  or  the 
responsible  physician  (or  both,  as 
appropriate],  and  the  fiscal  intermediary 
or  carrier  (or  both,  as  appropriate]  that  it 
has  determined  that  a  Medicare  denial 
of  payment  was  justified  based  on  a 
determination  that  substandard  quality 
care  was  furnished.  In  addition.  Uie 
beneficiary  would  be  notified  of  his  or 
her  liability  for  other  charges,  as 
appropriate.  In  section  II  of  the 
addendum  to  this  proposed  rule,  we  are 
providing  samples  of  the  denial  notice 
language  that  the  beneficiary  would 
receive. 

We  have  met  with  industry 
representatives,  physicians,  and 
associations  regarding  the  content  of  the 
beneficiary  notification.  We  believe, 
based  on  the  advice  of  these  interest 
groups,  that  it  would  be  inappropriate  to 
include  detailed  information  regarding 
the  substandard  quality  care  in  the 
notification  letters.  Other  notification 
issues  that  we  considered  include 
whether — 

•  The  beneficiary  should  be  informed 
specifically  as  to  how  the  care  was 
substandard; 

•  We  should  summarize  the  details  of 
the  findings;  and 

•  We  should  advise  the  beneficiary  to 
go  to  a  physician  of  choice  for  further 
consultation. 

We  specifically  request  public 
comment  on  these  issues. 

Under  section  1155  of  the  Act  a 
beneficiary,  provider,  or  physician  who 
is  dissatisfied  with  a  PRO  initial  denial 
of  Medicare  payment  because  of 
substandard  quality  care,  may  request  a 
reconsideration  by  the  PRO  that  made 
the  initial  denial  determination.  In 
addition,  a  beneficiary  has  the  right  to  a 
hearing  and  judicial  review  on  a 
determination  regarding  substandard 
quality  care  as  specified  in  42  CFR  473. 

5.  Subcontracting  to  Facilities 

Prior  to  the  enactment  of  Pub.  L  99- 
272,  PROs  were  allowed  to  subcontract 
with  a  facility  to  conduct  quality  of  care 
activities  (that  is,  activities  relating  to 
quality  of  care  reviews  and  studies). 
Because  section  9403  of  that  statute  will 
result  in  denial  of  Medicare  payment  for 
substandard  quality  care,  we  believe 
that  it  would  be  inappropriate  (that  is,  a 


conflict  of  interest)  for  a  facility  to 
conduct  such  reviews  of  its  own 
activities.  Thus,  we  would  require  that 
the  PRO  be  prohibited  from 
subcontracting  with  a  facility  to  conduct 
quality  of  care  reviews  that  may  affect 
Medicare  payment. 

B.  PRO  Review  of  Beneficiary 
Complaints 

Section  1154(a)(14]  of  the  Act.  as 
added  by  section  9353(c]  of  Pub.  L  9&- 
509.  requires  PROs  to  conduct  an 
appropriate  review  of  all  written 
complaints  from  beneficiaries  or  their 
representatives  about  the  quality  of 
services  (for  which  payment  may 
otherwise  be  made  under  Medicare) 
furnished  by  hospitals.  SNFs,  HHAs, 
risk-sharing  HMOs  and  CMPs  (except 
for  HMOs  and  CMPs  in  which  a  non- 
PRO  is  performing  the  review)  not 
meeting  professionally  recognized 
standards  of  health  care.  Non-PRO 
organizations  would  conduct  a  review  of 
beneficiary  complaints  about  the  quality 
of  HMO/CMP  services  in  accordance 
with  their  contracts  with  HCFA.  We 
would  require  that  in  conducting  an 
appropriate  review  of  a  beneficiary's 
complaint  the  PRO — 

•  Inform  the  beneficiary  or  the 
beneficiary's  representabves  whether  or 
not  the  quahty  of  care  meets 
professionally  recognized  standards  of 
health  care,  and  the  corrective  action  to 
be  taken  if  necessary  (that  is  denial  of 
payment  education,  intensified  review, 
or  sanctions); 

•  At  least  30  days  prior  to  disclosure, 
provide  the  physician  or  provider 
concerned  with  notice  of  disclosure  an 
opfwrtunity  for  discussion  on  whether 
the  quality  of  services  does  not  meet 
professionally  recognized  standards  uf 
health  care; 

•  Disclose  benefidary-spedfic 
confidential  information  to  the 
benefidary  or  the  benefidary's 
representative,  as  provided  under 
1476.132. 

We  note  that  the  nature  of  the 
complaint  may  be  so  unique  or  the 
service  in  question  so  specific  that 
implidt  identification  of  an  individual 
physidan  concerned  could  be  an 
unavoidable  consequence  of  compliance 
with  section  1154(a](14]  of  the  Act 

We  considered  preduding  PROs  from 
providing  any  information  to  the 
benefidary  that  might  identify  the 
concerned  physidan  or  practitioner. 
However,  we  believe  that  section 
1154(a)(14)  of  the  Ad  requires  that  the 
information  discussed  above  be 
provided  to  the  beneficiary,  which,  in 
some  cases,  may  have  that  unintended 
effect  We  are  proposing  to  amend 
8  S  466.70  and  466.106  and  the  PRO 


confidentiality  regulations  at  i  476.133 
to  set  forth  these  requirements. 

rv.  Regulatory  Impad  Statement 

Executive  Order  (E.O.)  122wl  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.O.  criteria  for  a  "major  rule";  that 
is,  that  would  be  likely  to  result  in:  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or,  si^iificant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  FlexibiUfy  Act  (RFA)  (5 
U.S.C.  601  through  612),  unless  the 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  individuals  are  not  small 
entities,  but  we  treat  all  hospitals  and 
physicians  as  small  entities.  Athough 
PROs  are  not  the  kind  of  small  entities 
to  which  the  Regulatory  Flexibility  Act 
is  usually  considered  to  apply,  because 
they  are  funded  by  us,  and  are  our 
contractors,  we  customarily  treat  them 
as  small  entities. 

We  do  not  consider  an  economic 
impad  on  small  entities  to  be  significant 
unless  their  annual  total  costs  or 
revenues  would  be  increased  or 
decreased  by  at  least  three  percent  We 
antidpate  that  PROs  would  deny  daims 
on  the  basis  of  substandard  care  for  no 
more  than  one  per  cent  of  the  cases  they 
review.  Since  they  review  about  a 
quarter  of  all  Medicare  hospital 
discharges,  we  expect  those  denials 
would  represent  no  more  than  one- 
fourth  of  one  percent  of  all  Medicare 
discharges,  and  since  Medicare  hospital 
inpatient  discharges  account  for  less 
than  one-half  of  all  hospital  discharges, 
an  even  smaller  portion  of  total 
discharges.  Therefore,  we  do  not 
anticipate  an  increase  or  decrease  of 
three  percent 

We  have  determined  that  the  changes 
in  this  regulation  do  not  meet  any  of  Uie 
criteria  for  a  major  rule  under  Executive 
Order  12291.  In  addition,  for  the  above 
reasons,  we  have  determined,  and  the 
Secretary  certifies,  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have. 
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therefore,  not  prepared  a  regulatory 
flexibilty  analysis. 

In  addition,  section  1102(b)  of  the 
Social  Security  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  for  any  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must  also 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  have  a 
significant  economic  im(>act  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

V.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

The  payment  denial  and  compliant 
letters,  as  well  as  {  S  466.94(a)(l)(ii)  and 
466.100(c)  of  this  proposed  rule  contain 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  authority  of  the  Paperwork 
Reduction  Ad  of  1960.  However. 
fi  466.94(a)(l)(ii)  is  currently  approved 
under  OMB  control  number  0936-0445. 
Notices  will  be  pubUshed  in  the  Federal 
Register  when  approval  is  obtained  for 
the  information  requirements  contained 
in  the  letters  and  in  S  466.100(c). 
Organizations  and  individuaU  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  agency  offidal  whose  name 
appears  in  the  preamble  and  to  the 
ciffice  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
Building  (Room  3206),  Washington,  DC 
20503,  ATTN:  Desk  Officer  for  HCFA. 

B.  Public  Comment 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  specified  in  the  "Dates"  section  of 
this  preamble,  and  will  respond  to  the 
comments  in  the  preamble  of  the  final 
rule. 

List  of  SubjecU 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  fadlities.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 


42  CFR  Part  424 

Assignment  of  benefits.  Physician 
certification.  Claims  for  payment 
Emergency  services.  Plan  of  treatment. 

42  CFR  Part  462 

Grant  programs-health.  Health  care. 
Health  professions.  Peer  Review 
Organizations. 

42  CFR  Part  466 

Grant  programs-health.  Health  care. 
Health  facilities.  Health  professions. 
Peer  Review  Organizations. 

42  CFR  Part  473 

Administrative  practice  and 
procedure,  Health  care.  Health 
professions.  Peer  Review  Organizations. 

42  CFR  Part  476 

Health  care.  Health  professions. 
Health  records.  Peer  Review 
Organizations,  Penalties,  Privacy. 

42  CFR  Part  489 

Health  fadlities.  Medicare. 

42  CFR  Chapter  FV  would  be  amended 
as  set  forth  below: 

A.  Part  405,  Subpart  C  is  amended  as 
follows: 

PART  40S-FE0ERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  C— Exclusions,  Recovery  of 
Overpayment,  UabMty  of  s  Certifying 
Officer  and  Suspension  of  Payment 

1.  The  authority  dtation  for  Subpart  C 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1615. 1833. 1842, 1861, 
18S2, 1866, 1870. 1871.  and  1879  of  the  Social 
Security  Ad  (42  U.S.C  1302, 139Sg.  13951, 
1395U.  1395X.  1395y.  1395cc  1395gg.  1395hh, 
and  1395pp)  and  31  U.S.C  3711. 

2.  The  table  of  contents  for  Part  405. 
Subpart  C  is  amended  by  adding  the 
title  of  new  i  405.337  to  read  as  follows: 

Subpart  C—Exduaiona,  Recovery  of 
Overpayment,  UabWy  of  a  Certifying 
Omcer  eno  suapenMon  oi  rvynwni 


9  405.337  UabMty  for  aubatandard  quaMy 


3.  Section  405.337  is  added  to  read  as 
follows: 

9405.337    UaMMy for subetandard quaMy 


(a)  Basic  rule.  If  payment  is  denied  by 
a  PRO  under  {  466.70  of  this  chapter 
because  the  services  were  determined  to 
be  of  substandard  quality,  the  provider 
or  physician  who  furnished  the  services 
may  not  charge  the  benefidary. 


(b)  Services  furnished  by  a  provider. 
Additional  rules  that  are  applicable  to  a 
provider  that  fimiishes  services  that  are 
of  substandard  quality  are  located  in 
Subpart  B  of  Part  489  of  this  chapter. 

(c)  Services  furnished  by  a  physician 
who  accepts  assignment  Additional 
rules  that  are  apphcable  to  a  physician 
who  furnishes  services  that  are  of 
substandard  quality  and  accepts 
assignment  or  claims  payment  after  the 
death  of  the  benefidary,  are  located  in 
Subpart  P  of  this  part 

(d)  Services  furnished  by  a  physician 
on  other  than  an  assignment-related 
basis. —  (1)  General.  A  physidan  who 
furnishes  services  to  an  individual  on 
other  than  an  assignment-related  basis 
must  refund  to  the  individual  any 
amounts  (including  amounts  for 
deductible  and  coinsurance)  the 
physician  has  colleded  for  services 
furnished  for  which  Medicare  payment 
is  denied  under  i  466.70  of  this  chapter 
because  the  services  were  determined  to 
be  of  substandard  quality. 

(2)  Time  limits  for  making  refunds.  A 
timely  refund  of  any  incorrectly 
collected  amoimts  of  money  must  be 
made  to  the  benefidary  for  whom  the 
services  were  furnished.  A  refund  is 
considered  to  be  made  timely  if — 

(i)  The  refund  is  made  within  30  days 
after  the  date  the  physician  receives  the 
notice  of  denial  unless  the  physician 
requests  review  of  the  denial  within  30 
days;  or 

(ii)  In  the  case  of  a  physidan  who 
requested  review  of  the  denial  within  30 
days,  the  refund  is  made  within  15  days 
after  the  date  the  physidan  receives 
notice  of  an  adverse  determination  on 
his  or  her  request  for  review  of  the 
denial. 

(3)  Applicability  of  sanctions  to 
physicians  who  fail  to  make  refunds.  A 
physician  who  laiowingly  and  willfully 
fails  to  make  refunds  as  required  by 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  may  be  subjed  to  sanctions  as 
provided  for  in  Parts  1001  and  1003  of 
this  title. 

E  Part  424  is  amended  as  follows: 

PART  424-CONDniONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  dtation  for  Part  424 
continues  to  read  as  follows: 

Authority:  Sees.  216(j).  1102. 1614. 181S(c), 
1835, 1642(b).  1861. 18e8(d).  1870  (e)  and  (f). 
1871  and  1872  of  the  Social  Security  Act  (42 
U.S.C  416U).  1302, 1395f.  1395g,  1395n.  1395u. 
1395X.  1395CC  139Sgg.  1395hh  and  1395ii). 
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2.  In  §  424.55.  the  introductory  text  of 
paragraph  (b)  ia  republiahed.  paragraph 
(b)(3J  is  revised,  and  a  new  paragraph 
(bH4)  ia  added  to  read  <u  follows: 


i4M.86 


tolM 


fb]  In  accepting  assignment,  the 
supplier  agrees  to  the  following:  *  *  * 

(3)  Not  to  charge  the  beneficiary  or 
any  other  source  (and  to  refund  amounts 
already  collected)  when  Medicare  paid 
for  services  later  determined  to  be  "not 
reasonable  or  necessary"  if — 

(i)  The  beneficiary  was  without  fault 
in  the  overpayment:  and 

(ii)  The  determination  that  the 
payment  was  incorrect  was  made  by  the 
carrier  after  the  third  year  following  the 
year  in  which  the  carrier  sent  notice  to 
the  beneficiary  that  it  approved  the 
payment 

(4)  Not  to  charge  the  beneficiary  or 
any  other  source  (and  to  refund  amounts 
already  collected)  when  Medicare  paid 
for  services  later  determined  to  be  of 
substandard  quality  under  i  406.70  of 
this  chapter  if  the  determination  that  the 
services  were  of  substandard  quality 
was  made  by  the  PRO  after  the  third 
year  following  the  year  in  which  the 
carrier  sent  notice  to  the  supplier  that  it 
approved  the  payment. 

Subpert  E— To  Whom  Payment  Is 
Mede  m  Special  Situations 

3.  In  i  424.64.  the  introductory  texts  of 
paragraphs  (c)  and  (c)(1)  are 
republished,  and  paragraph  (c)(l)(iii)  is 
revised  to  read  as  follows: 


§  424.S4    Payment  aftsr 
dastti:  BM  tisa  net  baen 


(c)  To  whom  payment  is  made.  In  the 
situation  described  in  paragraph  (b)  of 
this  section.  Medicare  pays  as  follows: 

(1)  Payment  to  the  supplier.  Medicare 
pays  the  physician  or  other  supplier  if  he 
or  she—  *  *  * 

(iii)  Agrees  to  the  conditions  of 
payment  set  forth  in  {  424.55(b). 

B.  Part  462.  Subpart  C  is  amended  as 
follows: 

PART  462— PEER  REVIEW 
ORQAMIZATIONS 

Subpart  C-UtMiatlon  Mid  QueMy 
Control  Peer  Review  Organhatlone 

1.  The  authority  citation  for  Part  462 
continues  to  read  as  follows: 

AuHiarHy:  Sees.  1102. 11S2.  and  1153  of  the 
Social  Security  Act  (42  U.S.C.  1302. 1320c-l. 
and  1320C-2). 


2.  In  1 462.105.  paragraph  (c)  is  revised 
to  read  as  foUowrs: 


9462.106    ProWMtlon 


(c)  Subcontracting.  A  PRO  may  not 
subcontract  with  a  health  care  facility  to 
conduct  any  review  activities  for  which 
the  PRO  is  responsible  that  may  affect 
payment 

C  Part  466.  Subpart  C  is  amended  as 
follows: 

PART  466— UTILIZATION  AND 
QUALITY  CONTROL  REVIEW 

Subpart  C— Review  ReeponeMMee  of 
Utttzatlon  and  Qualty  Control  Peer 
Review  Organizations  (PROS) 

1.  The  authority  citation  for  Part  468 
continues  to  read  as  follows: 

AuHMMity:  Sees.  1102.  IIM.  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302. 1320O-3, 
and  139Shh). 

2.  The  table  of  contents  of  Part  466  is 
amended  by  adding  the  title  of  new 

8  466.106  to  Subpart  C  to  read  as 
follows: 


UMntion  and  QusMy  Control 
Organtzationa  (PflOs) 

Sec 


466.106    Review  of  beneficiary  compUints. 

3.  In  1 466.7a  in  paragraph  (a),  the 
text  of  the  paragraph  following  the 
paragraph  heading  is  redesignated  as 
paragraph  (a)(1)  and  a  new  paragraph 
(a)(2)  is  added:  in  paragraph  (c).  the 
introductory  text  of  paragraph  (c)  is 
republished,  paragraphs  (c)(1)  and  (c)(2) 
are  revised,  paragraph  (c)(5)  is  removed, 
and  paragraphs  (c)(6).  (c)(7).  and  (c)(8) 
are  redesignated  as  paragraphs  (c)(5), 
(c)(6).  and  (c)(7),  respectively:  and 
paragraph  (d)  is  revised  to  read  as 
follows: 


S  466.70    Statutory 


[a]  Statutory  basis.  *  *  • 
(2)  SecUon  ll&4(a)(14)  of  the  Act 
requires  PROs  to  conduct  an  appropriate 
review  of  any  written  complaint  from  a 
beneflciary  or  the  beneHciary's 
representative  about  the  quality  of 
services  (for  which  payment  may 
otherwise  be  made  under  Medicare)  not 
meeting  professionally  recognized 
standards  of  health  care.  The  PROs 
must  inform  the  beneRciary  or  the 
representative  of  the  final  disposition  of 
the  complaint  aa  provided  in 
i  466.10e(d). 


(c)  Scope  of  PRO  review,  fai  its  review, 
the  PRO  must  determine  (in  accordance 
with  the  terms  of  its  contract) — 

(1)  Whether  the  services  or 
pro(»dure8  proposed  to  be  furnished  or 
those  furnished  are  or  were  reasonable 
and  medically  necessary  for  the 
diagnosis  and  treatment  of  illness  or 
injury  or  to  improve  functioning  of  a 
malformed  body  member,  or  (with 
respect  to  pneumococcal  vaccine)  for 
prevention  of  illness  or  (in  the  case  of 
hospice  care)  for  the  paUiation  and 
management  of  terminal  illnesr. 

(2)  Whether,  under  t  466.100(b)(4),  the 
quality  of  the  services  meets 
professionally  recognized  standards  of 
health  care  for  the  completeness, 
adequacy,  and  quality  of  tha  care 
provided; 

•  •        •        •        • 

(d)  Payment  determinants.  On  the 
basis  of  the  review  specified  under 
paragraphs  (c)  (1).  (2),  (3),  (5),  (6),  and  (7) 
of  this  section,  the  PRO  must  determine 
whether  payment  may  be  made  for  these 
services.  A  PRO  may  grant  a  period  of 
not  more  than  two  days  (grace  days)  for 
the  purpose  of  arranging  post  discharge 
care  when  the  provider  did  not  know  or 
could  not  reasonably  be  expected  to 
have  known  that  payment  for  the 
•ervice(8)  would  not  be  made  under  the 
Medicare  program  as  spedBed  in 

1 405.330(b]. 

•  •        •        •        • 

4.  In  {  466.74.  paragraph  (d)  is  revised 
to  read  as  follows: 

S  466.74    Ocneral  ra(|uiranMnla  lor  ttie 
aaaumpllon  of  review. 

***** 

(d)  A  PRO  may  not  subcontract  with  a 
facility  to  conduct  any  review  activities 
that  affect  payments.  The  PRO  may 
subcontract  with  a  nonfacility 
organization  to  conduct  review  in  a 
facility. 

•  •        •        •        • 

5.  Section  466.83  is  revised  to  read  as 
follows: 

§466.63    Initial  denial  determinationa. 

A  determination  by  a  PRO  that  the 
health  care  services  furnished  or 
proposed  to  be  furnished  to  a  patient  are 
not  medically  necessary,  are  not 
reasonable,  are  not  at  the  appropriate 
level  of  care,  or  are  of  substandard 
quality,  is  an  initial  denial  determination 
and  ia  appealable  under  Part  473  of  this 
chapter. 

6.  In  S  466.86,  the  introductory  texts  of 
paragraphs  (a)(1)  and  (b)  are  revised  to 
read  as  follows: 


i&f?ii 
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I466J6    Corretatton  of  Title  XI  functlona 
wWi  TNte  XVIII  functions. 

(a)  Payment  determinations. 

(1)  PRO  initial  denial  determinations 
under  this  part  with  regard  to  the 
reasonableness,  medical  necessity, 
appropriateness  of  the  setting,  and 
quality  of  care,  are  also  conclusive  for 
payment  purposes  with  regard  to  the 
following  medical  issues: 
•        •        •        *        * 

(b)  Review  activities.  PRO  review 
activities  to  determine  whether  inpatient 
hospital  or  SNF  care  services  are 
reasonable  and  medically  necessary,  are 
furnished  at  the  appropriate  level  of 
care,  and  are  of  an  acceptable  quality  of 
care  fulfill  the  utilization  review 
requirements  set  forth  in  §  S  405.1137 
and  482.30  of  this  chapter. 

7.  In  S  466.88.  paragraph  (a)  is  revised 
to  read  as  follows: 

}  466.66    Examination  of  tha  operation  and 
rvcoroa  Of  naann  carv  ncmMS  ana 
pfcUtlonefa. 

(a)  Authorization  to  examine  records. 
A  facility  or  physician  claiming 
Medicare  payment  must  permit  a  PRO 
or  its  subcontractor  to  examine  its 
operation  and  records  (including 
information  on  charges)  that  are 
pertinent  to  health  care  services 
furnished  to  Medicare  beneficiaries  and 
are  necessary  for  the  PRO  or  its 
subcontractor  to^ 

(1)  Perform  review  functions 
taicluding.  but  not  limited  to — 

(i)  DRG  validation; 

(ii)  Outlier  review  in  facilities  under  a 
prospective  payment  system; 

(iii)  Implementation  of  corrective 
action  and  fraud  and  abuse  prevention 
activities;  and 

(iv)  Identification  of  cases  that  are  of 
substandard  quality; 

(2)  Evaluate  cases  that  have  been 
identified  as  deviating  from  the  PRO 
norms  and  criteria,  or  standards:  and 

(3)  Evaluate  the  capability  of  the 
facility  to  perform  quality  review  studies 
under  a  subcontract  with  the  PRO. 

•  *  «  *  * 

8.  In  §  466.93,  the  introductory  text  is 
redesignated  as  paragraph  (a); 
paragraph  (a)  is  redesignated  as 
paragraph  (a)(1);  paragraph  (b)  is 
redesignated  as  paragraph  (a)(2):  and  a 
new  paragraph  (b)  is  added  to  read  as 
follows: 

§  466.93  Opportunity  to  discuss  proposed 
initiel  denial  determination  and  changes  as 
a  result  of  a  Ono  vaHdatioa 


(b)  Before  a  PRO  reaches  a 
determination  that  the  quality  of  care 


does  not  meet  professionally  recognized 
standards  of  quality  it  must — 

(1)  Determine  whether  the 
substandard  care  is  attributable  to  the 
provider,  supplier,  patient's  attending  or 
consulting  physician,  or  other  physician, 
or  a  combination  thereof; 

(2)  Promptly  notify  the  party  or  parties 
identified  in  paragraph  (b)(1)  of  this 
section; 

(3)  Afford  an  opportunity  for  a  party 
or  parties  identiHed  in  paragraph  (b)(1) 
of  this  section  to  discuss  the  matter  with 
a  PRO  physician  in  order  to  explain  the 
nature  of  the  treatment  furnished  or  to 
provide  rationale  for  the  failure  to 
provide  adequate  treatment;  and 

(4)  In  the  case  of  a  provider  being 
identified  as  the  party  responsible  for 
the  furnishing  of  substandard  care, 
allow  other  hospital  staH^  to  comment  on 
potential  quality  of  care  problems. 
Nonphysician  PRO  staff  may  assist  in 
receiving  and  considering  provider 
comments. 

9.  In  S  466.94,  the  introductory  text  of 
paragraph  (a)(1)  is  republished,  and 
paragraph  (a)(l)(ii)  is  revised  to  read  as 
follows: 

S466.94    Notice  Of  Pf)0  Initial  denial 
determination  end  changes  as  a  result  of  a 
DRQ  vaHdation. 

(a)  Notice  of  initial  denial 
determination. — (1)  Parties  to  be 
notified.  A  PRO  must  provide  written 
notice  of  an  initial  denial  determination 
to—  *  *  * 

(ii)  The  responsible  attending 
physician,  or  other  responsible  attending 
health  care  practitioner 

10.  Section  466.98  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

§  466.98    Reviewer  quaHflcations  and 
participation. 

[a]  Peer  review  by  physician.  *  '  * 
(4)(i)  Except  as  provided  in  paragraph 
(a)(4)(ii)  of  this  section,  before  an  initial 
denial  determination  is  made  in  a  case 
of  substandard  quality  care,  a  physician 
review  must  be  conducted  by  a 
specialist  in  the  same  field  as  the 
physician  whose  services  are  under 
review,  or  by  a  panel  of  specialists,  one 
of  whom  must  be  in  the  same  field  as 
the  physician  whose  services  are  under 
review. 

(ii)  If  the  physician  providing  patient 
care  is  a  general  practitioner,  the 
physician  review  may  be  conducted  by 
a  nonspecialist  physician. 

11.  In  S  466.100,  the  introductory  text 
of  paragraph  (b)  and  paragraphs  (b)(1) 
and  (b)(2)  are  revised  and  new 
paragraph  (b)(4)  is  added;  the 


introductory  text  of  paragraph  (c)  is 
republished,  paragraphs  (c)(1).  and  (c)(2) 
are  revised,  and  a  new  paragraphs  (c)(3) 
and  (e)  are  added  to  read  as  follows: 

$466,100    Use  Of  norms  and  criteria. 


(b)  Use  of  criteria.  In  assessing  the 
need  for  and  appropriateness  and 
quality  of  care  of  an  inpatient  health 
care  facility  stay,  a  PRO  must  apply 
criteria  to  determine  the  following: 

(1)  The  necessity  for  facility 
admission  and  continued  stay  (in  cases 
of  day  outliers  in  hospitals  under 
prospective  payment). 

(2)  The  necessity  for  surgery  and  other 
invasive  diagnostic  and  therapeutic 
procedures. 

(4)  Whether  the  quality  of  care  fails  to 
meet  professionally  recognized 
standards  of  care  and  results  in  either  of 
the  following: 

(i)  An  actual,  significant  adverse 
effect  on  the  beneficiary,  that  is,  patient 
management  results  in — 

(A)  Unnecessarily  prolonged 
treatment; 

(B)  Medical  complications: 

(C)  Readmission; 

(D)  Physiological  or  anatomical 
impairment 

(E)  Disability;  or 

(F)  Death. 

(ii)  An  imminent  danger  to  the  health, 
safety,  or  well-being  of  the  beneficiary, 
or  places  the  beneficiary  unnecessarily 
in  a  high-risk  situation,  so  as  to 
constitute  a  gross  and  flagrant  violation 
of  the  obligations  set  forth  in  section 
1156  of  the  Act  on  which  the  PRO  may 
proceed  in  accordance  with  S  1004.50  of 
this  chapter. 

(c)  Establishment  of  criteria  and 
standards.  For  the  conduct  of  review  a 
PRO  must— 

(1)  Establish  written  criteria  based 
upon  typical  patterns  of  practice  in  the 
PRO  area,  or  use  national  criteria  where 
appropriate; 

(2)  Establish  written  criteria  and 
standards  to  be  used  in  conducting 
quality  review  stu>'ies;  and 

(3)  Establish  written  criteria,  that 
comply  with  guidelines  established  by 
HCFA,  to  be  used  by  the  physician 
reviewer  specialist  in  conducting  quality 

of  care  reviews. 

*        *        *        •        • 

(e)  A  PRO  must  use  norms  and  criteria 
in  a  manner  that  is  consistent  with  the 
requirements  of  section  1154(a)(6)  of  the 
Act. 

12.  A  new  $  466.106  is  added  to  read 
as  follows: 


1964  Fedaral  R»gtoter  /  Vol.  54.  Na  11  /  Wednetday.  January  18,  1969  /  Proposed  Rulee 


{MCIM    lto««Mre« 

In  accordance  with  section  1154(aH14) 
of  the  Act  for  beneficiary  complaint* 
about  the  quality  of  services,  the  PRO 
must  conduct  a  review  of  the  complaint 
as  required  under  S  46e.70(a)(2]  and — 

(a)  At  least  30  days  prior  to 
notification  of  the  beneficiary 
concerning  disposition  of  the  complaint, 
provide  the  practitioner  or  individual 
concerned  with  the  complaint  an 
opportunity  for  discussion  before 
making  a  determination  that  the  quality 
of  services  does  not  meet  professionally 
recognized  standards  of  health  care;  and 

(b)  In  accordance  with  S  47e.l32(a) 
and  (c)  of  this  chapter,  inform  the 
beneficiary  or  the  beneficiary's 
representative  whether  the  quality  of 
care  meets  professionally  recognized 
standards  of  health  care,  and,  if  not,  the 
corrective  action  to  be  taken. 

D.  Part  473,  Subpart  B  is  amended  as 
follows: 

PART  473— RECONSIOERATION8  AND 
APPEALS 

Subpart  B—UtWzation  and  quaMy 
control  paar  ravlaw  organization  (PRO) 
raconsldarations  and  appaais 

1.  The  authority  citation  for  Part  473 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1154, 1155, 1866. 1871. 
and  1879  of  the  Social  Security  Act  (42  U.S.C. 
1X)2. 1320c-a.  1320C-4. 139Scc  139Shh.  and 
1395PPJ. 

2.  In  j  473.12,  the  introductory  text  of 
paragraph  (a)  is  republished  and 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

1473.12    Statutory  basis. 

(a)  Under  section  1155  of  the  Act — 
(1)  A  Medicare  beneficiary,  a 
provider,  or  an  attending  practitioner 
who  is  dissatisfied  with  a  PRO  initial 
denial  determination  made  under  the 
provisions  of  section  1154  of  the  Act, 
that  services  furnished  or  proposed  to 
be  furnished  are  not  reasonable  or 
necessary,  are  not  delivered  in  the  most 
appropriate  setting,  or  are  of 
substandard  quality,  is  entitled  to  a 
reconsideration  by  the  PRO  that  made 
the  initial  denial  determination: 
•        *        •        •        * 

3.  In  {  473.14,  the  introductory  text  of 
paragraph  (a)  is  republished  and  a  new 
paragraph  (a)(4)  is  added  to  read  as 

follows: 


of  a  PRO  initial  denial  detennination 
involving  the  following  issues: 

*  •  • 

(4)  Quality  of  services. 


4.  In  i  473.40,  the  introductory  text  of 
paragraph  (b)  is  republished,  and  a  new 
paragraph  (b)(4)  is  added  to  read  as 
follows: 


(473.40 


s  riQht  to  a  naarinQ. 


(b)  Subject  matter.  A  beneficiary  has 
a  right  to  a  hearing  on  the  following 
issues: 

*  •  * 

(4)  Quality  of  the  services. 

*  #       •        *        * 

E.  Part  476,  Subpart  B  is  amended  as 
follows: 

PART  47S— ACQUISmON, 
PROTECTION,  AND  DISCLOSURE  OF 
PEER  REVIEW  INFORMATION 

Subpart  &-UtMzation  and  QuaMy 
Control  Poor  Ravlaw  Organlzatlona 
(PROa) 

1.  The  authority  citation  for  Part  476 
continues  to  read  as  follows: 

AutlMirity:  Sees.  1102. 1154(a),  1156(a).  and 
1160  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1320c-3(a).  1320c-5(a).  and  1320C-S). 

2.  In  9  476.133,  a  new  paragraph  (b)(4) 
is  added  to  read  as  follows: 

§476.133    DtodoMire  of  (nformation  about 
practWonara.  rintsusra,  and  InaMhitiona. 


1473.14 

(a)  Basic  provision.  This  subpart 
applies  to  reconsiderations  and  hearings 


(b)  Exceptions. 

*  *  * 

(4)  The  PRO,  in  response  to  a 
beneficiary  complaint  (as  described  in 
9  466.106  of  this  chapter)  that  is  so 
unique  or  the  service  in  question  so 
specific  may  identify  the  individual 
practitioner  or  other  practitioner, 
without  their  consent,  as  an  unavoidable 
consequence  of  responding  to  the 
complaint 

3.  In  9  476.138.  the  introductory  text  of 
paragraph  (a)  is  republished  and 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

f  476.136    Oiactoam  tar  ottiar  spacHtod 
putpoaas- 

(a)  General  requirements  for 
disclosure.  Except  as  specified  in 
paragraph  (b)  of  this  section,  the 
following  provisions  are  required  of  the 
PRO. 

(1)  Disclosure  to  licensing  and 
certification  bodies,  (i)  A  PRO  must 
disclose  confidential  information  upon 
request  to  State  or  Federal  licensing 
bodies  responsible  for  the  professional 
licensure  of  a  practitioner  or  a  particular 


institution.  Confidential  information, 
including  PRO  medical  necessity  and 
quality  of  care  determinations  that 
display  the  practice  or  performance 
patterns  of  that  practitioner,  must  be 
disclosed  by  the  PRO  but  only  to  the 
extent  that  it  is  required  by  the  agency 
to  carry  out  a  function  within  the 
jurisdiction  of  the  agency  under  Federal 
or  State  law. 
•        •        «        •        • 

F.  Part  489.  Subpart  B  is  amended  as 
follows: 

PART  489— PROVIDER  AGREEMENTS 
UNDER  MEDICARE 

Subpart  B—Eaaantiala  of  Provldar 
Agraamanta 

1.  The  authority  citation  for  Part  489  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102. 186t  1864. 1888.  and 
1871  of  the  Social  Security  Act  (42  US.C 
1302, 1395X.  1395aa.  laOScc  and  1395hh). 

2.  In  9  489.21.  the  introductory  text  is 
republished  and  a  new  paragraph  (h)  is 
added  to  read  as  follows: 


9466.21    ttpacHlc  liiatatlona  on  ( 

Except  as  specified  in  Subpart  C  of 
this  part,  the  provider  agrees  not  to 
charge  a  beneficiary  for  any  of  the 
following: 

(h)  Services  for  which  payment  is 
denied  by  a  PRO  under  section 
1154(a)(2)  of  the  Act  because  the 
services  were  determined  by  the  PRO  to 
be  of  substandard  quality. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare-Hospital 
Insurance:  No.  13.774,  Medicare 
Supplementary  Medical  Insurance) 

Dated:  (uly  9. 1987. 
William  I.  RofMr. 

Administrator,  Health  Care  Financing 
Administration. 

Approved  April  22, 1988. 
OtislLBowan. 

Secretary. 

NotK  This  document  was  transmitted  to 
the  OfHce  of  the  Federal  Register  on  January 
12. 1989,  for  publication. 

Addendum — Guidelines  to  be  Used  by  PROs 
for  Developing  Criteria  for  Physidan 
Specialist  Reviewers  to  Deny  Payment 
Because  of  SuiMtandaid  Can;  and  Notices  to 
BanaTidaries 

/.  Guidelines 

The  purpose  of  these  guidelines  is  to 
provide  a  framework  to  the  PROs  for 
their  formulation  of  criteria  to  be  used  in 
determining  whether  inpatient  hospital 
care  furnished  to  a  beneficiary  was  of 
substandard  quaUty.  For  those  services 
in  which  substandard  care  is  provided. 
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the  PROs  would  determine  whether  the 
care  furnished  results  in  an  actual, 
significant  adverse  effect  or  present  an 
imminent  danger  to  the  health,  safety,  or 
well-being  to  the  beneficiary,  as 
discussed  in  the  preamble  to  this  rule. 

In  developing  the  guidelines,  our 
medical  staff  idefitified  major  classes  of 
admissions,  significant  milestones  in  the 
course  of  hospitalization,  and  saUent 
diagnostic  and  therapeutic  principles 
that  should  be  considered  and  acted 
upon  by  the  physician  in  the 
management  of  a  patient's  course  of 
treatment  The  course  of  treatment 
should  be  documented  as  a  part  of  the 
beneficiary's  medical  record.  The  PROs 
would  review  the  medical  records  for 
the  appropriateness  of  actions  taken 
using  critria  developed  by  the  PROs,  to 
provide  specificity  and  local  relevance, 
in  conjunction  with  the  guidelines. 
A.  Admissions  for  Acute  Medical  Conditions 

(1)  Initial  Assessment — adequacy  of  initial 
assessment  of: 

(a)  Respiratory  function 

(b)  Cardiac  function 

(c)  Neurologic  function 

(d)  Biochemical/metabolic  statiu 

(e)  Gastrointestinal  (GI)  status 

(2)  Stabilization — restoration  oh 

(a)  Respiratory  function 

(b)  Cardiac  function 

(c)  Fluid  volume  and  chemical  balance 

(3)  Definitive  Diagnosis — identification  of: 

(a)  The  immediate  cause  of  hospitalization: 
(i)  Failure  of  organ  system 

(ii)  Infectious  process 

(b)  Significant  comorbidities 

(c)  Other  major  reversible  problems 

(d)  Adequate  diagnostic  work  up 

(e)  Documentation 

(f)  Comments 

(g)  Complications 

(4)  Definitive  Therapy — 

(a)  Physiologic  support 

(b)  Pttarmacologic  intervention 
(i)  Selection  of  agents 

(ii)  Detennination  of  proper  doses 
(iii)  Consideration  of  toxicity/dnig 

interactions 
(iv)  Consideration  of  interactions  with 

comorbidities 

(c)  Surgical  evaluation — Specialty 
consultation 

(d)  Provision  of  device 
(i)  Selection  and  fitting 
(ii)  Training 

(e)  Referral/transfer 

(5)  Recovery — 

(a)  Titration  of  therapeutic  agents  and 
supports 

(b)  Management  of  intercurrent  infections 

(c)  Management  of  complications  related  to 
comorbidities 

(6)  Discharge — 

(a)  Physiologic  stability  sufficient  for 
ambulatory  care 

(b)  Plan  for  followup  and  aftercare/ 
sociologic  setting 

(c)  Rehabilitation 


E  Chronic  Medical  Conditions 

(1)  Adequacy  of  Assessment  tA 
Deterioration  of  Fimction — 

(a)  Measures  of  deficit  and  residual 
function/reserve 

(i)  Vital  organs 

(ii)  Biochemical/metabolic  status 

(iii)  Motor  capability 

(iv)  Sensory  limitation/pain 

(v)  Psychologic 

(vi)  Social  situation 

(b)  Comorbidities 

(2)  Management — 

(a)  Pharmacologic 
(i)  Agent  selection 
(ii)  Dose  titration 
(iii)  Drug  interactions 

(iv)  Interactions  with  comorbidities    . 

(b)  Device 

(i)  Selection  and  fitting  , 

(ii)  Training 

(c)  Surgical  evaluation/referral 

(3)  Discharge — 

(a)  Assessment  of  restoration  of  function/ 
physicologic  stability 

(b)  Plan  for  followup  and  aftercare/ 
sociologic  setting 

C  Elective  Surgical  Admissions 

(1)  Adequacy  of  Assessment  of 
Physiologic/Functional  Impairment — 

(a)  Underlying  disorder  and  stage  of 
progression 

(b)  Comorbidities 

(c)  Evaluation  of  medical/interventional 
radiologic  management  alternatives 

(d)  Need  for  procedure 

(e)  Documentation 

(2)  Preoperative  Evaluation — 

(a)  Cardiac 

(b)  Pulmonary 

(c)  Neurologic 

(d)  Renal 

(e)  Endocrine/metabolic 

(f)  Hydration  and  electrolytes  (anesthetic 
staging) 

(g)  Radiologic  assessment 

(3)  Operative  Protocol — 

(a)  Preparation 

(i)  Gastrointestinal  (GI) 
(ii)  Antibiotic  prophylaxis 
(iii)  Sedation 

(b)  Anesthesia 
(i)  Agent/route 
(ii)  Ventilation 

(iii)  Hemodynamic  monitoring 
(iv)  Intravenous  (IV)  fluids  (volume: 
electrolytes) 

(c)  Surgical  procedure 

(i)  Appropriateness:  adequacy 

(ii)  Support  staff 

(iii)  Operative  complications 

(4)  Post-Operative  Management — 

(a)  Vital  signs 

(b)  Stabilization 
(i)  Ventilation 

(ii)  Hemodynamics 

(c)  Neurologic  status/sensorium 

(5)  Recovery — 

(a)  Physiologic  support 

(b)  Wound  management 

jc)  Management  of  current  infections 

(d)  Management  of  comorbidities 

(e)  Other  postoperative  complications 

(6)  Discharge — 

(a)  Physiologic  stability 


(b)  Wound  stability 

(c)  Management  of  temporary  functional 
deficit 

(d)  Plan  for  followup  and  aftercare/ 
sociologic  selling 

D.  Acute  Surgical  Admissions 

(1)  Initial  Assessment — adequacy  of  initial 
assessment  of: 

(a)  Cardiac  output/blood  volume 

(b)  Ventilation 

(c)  Biochemical/metatwlic  balance 

(d)  Neurologic  status/sensorium 

(2)  Stabilization — 

(a)  Respiration 

(b)  Cardiac  output/blood  volume 

(c)  Biochemical/metal>olic  balance 

(3)  Identification  of  Affected  Organ/ 
Lesion — 

(a)  Histoiy/physical 

(b)  Radiology  (imaging) 

(c)  Lalxiratory 

(d)  Other  diagnostic  procedures 

(e)  Documentation 

(4)  Preoperative  Evaluation/Management— 

(a)  Cardiac 

(b)  Pulmonary 
jc)  Neurologic 

(d)  Electrolytes/hematology 

(e)  Renal  function 

jf)  Assessment  of  medical  or  interventional 
radiologic  alternatives 

(5)  Operative  Protocol — 

(a)  Preparation 

(i)  Gastrointestinal  (CI) 
(ii)  Antibiotic  prophylaxis 
(iii)  Sedation 

(b)  Anesthesia 
(i)  Agent /route 
(ii)  Ventilation 

(iii)  Hemod>'namic/cardiovascular 
(iv)  Intravenous  (IV)  fiuids  (volume, 
electrolytes) 

(c)  Surgical  procedure 

(i)  Appropriateness,  adequacy 

(ii)  Support  staff 

(iii)  Operative  complications 

(6)  Post-Operative  Management — 

(a)  Vital  signs 

(b)  Stabilization 
(i)  Ventilation 

(ii)  Hemodynamics 

(c)  Neurologic  status/sensorium 

(7)  Recovery — 

(a)  Physiologic  support 

(b)  Wound  management 

(c)  Management  of  intercurrent  infections 
(d|  Management  of  comorbidities 

(e)  Other  postoperative  complications 

(8)  Discharge — 

(a)  Physiologic  stability 
(bl  Would  stability 

(c)  Management  of  temporary  functional 
deficit 

(d)  Plan  for  followup  and  aftercare/ 
sociologic  setting 

E.  Admissions  for  Trauma 

(1)  Initial  Assessment — adequacy  of  initial 
assessment  of: 

(a)  Anatomic  damage 

(b)  Respiratory  function 

(c)  Cardiac  function /blood  volume 

(d)  Neurologic  status 

(e)  Biochemical/metabolic 

(2)  Stabilization— 
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(a)  Correction  or  itabiliution  of  anatomic 
injury 

(b)  Rf>spiralory  function 

(c)  Cardiac  function /blood  volume 

(3)  Rvaluation/Diagnoaia— 

(a)  Collateral  injuriea 
(i)  Radiology 

(ii)  Invasive  procedures 

(b)  Comorbidities 

(4)  Corrective  Treatment — 

(a)  Surgical  (see  Acute  Surgical 
Admissions) 

(b)  Physiologic  support 

(c)  Physical  therapy/rehabilitation 

(5)  Discharge — 

(a)  Stability  of  injury 

(b)  Physiologic  stability 

(c)  Functional  capacity 

(d)  Followup  and  aftercare 

(e)  Rehabilitation 

(f)  Sociologic  evaluation/support 

F.  Acute  Psychiatric  Admissions 

(1)  Assessment — adequacy  of  initial 
assessment  of: 

(a)  Degree  of  functional  impairment 

(b)  Underlying  physiologic  disorder 

(c)  Comorbidities 

(d)  History 

(e)  Medical  status 

(f)  Documentation 

(g)  Mental  status 

(h)  Assessment  for  potential  for  harm  to 
self  or  others 

(2)  Management — 

(a)  Underlying  physiologic  disorder 

(b)  Pharmacologic 
(i)  Agent 

(ii)  Titration  of  dosage 

(iii)  Drug  interactions 

(ivj  Interactions  with  comorbidities 

(c)  Surgical 

(d)  Other  therapy:  Electric  shock  therapy 
(ECT),  analysis,  psychotherapy, 
rehabilitation,  etc. 

(3)  Disposition — 

(a)  Functional  capacity 

(b)  Follow-up  monitoring 

(c)  Aftercare/sociologic  support 

//.  Notices  to  Beneficiaries 

•  In  Quality  Denial  Model  Letter- 
Hospital  Services,  the  beneficiary 
would  be  notiHed  of  a  PRO 
determination  that  Medicare  payment 
was  denied  to  a  hospital  because  of 
substandard  quality  care. 

•  In  Quality  Denial  Model  Letter- 
Hospital  and  Physician  Services,  the 
beneficiary  would  be  notified  of  a 
PRO  determination  that  Medicare 
payment  was  denied  to  a  hospital  and 
a  physician  because  of  substandard 
quality  care. 

•  In  Review  of  Beneficiary  Complaint 
Model  Letter — Quality  Meets 
Professionally  Recognized  Standards 
of  Health  Care,  the  beneficiary  would 
be  notified  of  a  PRO  determination 
that  the  quality  of  services  meets 
professionally  recognized  standards 
of  health  care. 

•  In  Review  of  Beneficiary  Complaint 
Model  Letter— Quality  Does  Not  Meet 


Professionally  Recognized  Standards 
of  Health  Care,  the  beneficiary  would 
be  notified  of  a  PRO  determination 
that  the  quality  of  services  does  not 
meet  professionally  recognized 
standards  of  health  care. 

Quality  Denial  Model  Letter— Hospital 

Services 

Letterhead  of  the  PRO 
(Date  of  Notice) 


(Name  of  PaUent) 


(Address) 


(City.  State  and  Zip  Code) 


(Health  Insurance  Number) 


(Attending  Physician) 


(Admission  Date) 


(Medicare  Provider  Number) 

Dear :  The  (nawe  of  PRO)  is  the 

Peer  Review  Organization  (PRO)  authorized 
by  the  Medicare  program  to  review  inpatient 
hospital  services  provided  to  Medicare 
patients  in  the  State  of 

The  purpose  of  the  PRO  program  is  to 
assure  that  health  care  furnished  to  Medicare 
beneficiaries  meets  professionally  recognized 
standards  of  health  care,  is  medically 
necessary,  and  is  provided  in  the  appropriate 
setting  (for  example,  a  hospital  or  a  skilled 
nursing  facility). 

Our  physician  reviewers  denied  Medicare 
payment  for  your  admission  of  (date  of 
admission)  to  (name  of  hospital)  for 
(condition  or  services  received). 

Our  determination  is  based  on  a  review  of 
your  medical  records,  which  indicates  that 
the  quality  of  services  you  received  does  not 
meet  professionally  recognized  standards  of 
health  care. 

Denial  decisions  are  made  by  the  PRO 
physician.  Your  attending  physician  and 
hospital  were  given  an  opportunity  to  discuss 
your  case  with  the  PRO  before  the  denial 
decision  was  made. 

You  are  not  responsible  for  payment  of  the 
cost  of  the  hospital  services  provided  to  you 
except  for  the  costs  of  any  convenience 
services  and  items  normally  not  covered  by 
Medicare.  If  you  have  paid  the  hospital  for 
any  services  (or  deductibles  and  coinsurance) 
other  than  those  mentioned  above, 
arrangements  can  be  made  to  pay  you  back. 
Please  contact: 

(Name  of  FI) 

(Complete  address) 

If  you  disagree  with  our  determination,  you 
may  request  a  reconsideration.  You  must 
submit  your  request  in  nvriting  within  60  days 
from  the  receipt  of  this  notice  to  the  following 
address: 

PRO  Name 

Address 


or. 


You  may  make  your  request  to — 

(1)  Any  Social  Security  Office;  or 

(2)  Any  Railroad  Retirement  Office,  if  you 
are  eligible  for  railroad  retirement  benefits. 

Your  request  will  be  forwarded  to  us. 

Quality  Denial  Model  Letter — Hospital  and 
Kiysician  Services 

Letterhead  of  the  PRO 


(Date  of  Notice) 

(Name  of  Patient) 

(Address) 

(City.  State  ft  Zip  Code) 

(Health  Insurance  Number) 

(Attending  Physician) 

(Admission  Date) 

(Medicare  Provider  Number) 

Dear The  (name  of  PRO)  is  the 

Peer  Review  Organization  (PRO)  authorized 
by  the  Medicare  program  to  review  inpatient 
hospital  services  provided  to  Medicare 
patients  in  the  state  of 

The  purpose  of  the  PRO  program  is  to 
assure  that  health  care  furnished  to  Medicare 
beneficiaries  meets  professionally  recognized 
standards  of  health  care,  is  medically 
necessary,  and  is  provided  in  the  appropriate 
setting  (for  example,  a  hospital  or  a  skilled 
nursing  facility). 

Our  physician  reviewers  denied  Medicare 
payment  for  your  admission  of  (date  of 
admission)  to  (name  of  hospital)  for 
(condition  or  services  received) 

Our  physician  reviewers  have  also  denied 
Medicare  payment  for  physician  services 
provided  in  connection  with  your  admission 
to  (name  of  hospital)  by  (name  of  physician). 

Our  determination  is  based  on  a  review  of 
your  medical  records,  which  indicates  that 
the  quality  of  services  you  received  does  not 
meet  professionally  recognized  standards  of 
health  care. 

Denial  decisions  are  made  by  the  PRO 
physician.  Your  attending  physician  and 
hospital  were  given  an  opportunity  to  discuss 
your  case  with  the  PRO  before  the  denial 
decision  was  made. 

You  are  not  responsible  for  payment  of  the 
cost  of  the  hospital  and  physician  services 
provided  to  you  except  for  the  costs  of  any 
convenience  services  and  items  normally  not 
covered  by  Medicare.  If  you  have  paid  the 
hospital  or  physician  for  any  of  the  services 
(including  deductibles  and  coinsurance)  other 
than  those  mentioned  above,  arrangements 
can  be  made  to  pay  you  back. 

For  hospital  claims,  please  contact:  (name 
of  fiscal  intermediary),  (complete  address  of 
fiscal  intermediary). 
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For  physician  charges,  please  coataM:t 
(name  of  carrier),  (complete  address  of 
carrier). 

If  you  disagree  with  our  determination,  you 
may  request  a  reconsideration.  You  must 
submit  your  request  in  writing  %vithin  60  days 
from  the  receipt  of  this  notice  to  the  following 
address: 


PRO  Name 


Address 


or. 

You  may  make  your  request  to— 

(1)  Any  Social  Security  Office;  or 

(2)  Any  Railroad  Retirement  Office,  if  yon 
are  eligible  for  railroad  retirement  benefits. 

Your  request  will  be  forwarded  to  us. 

Review  of  Beneficiary  Complaint  Model 
Letter — Quality  Meets  Professionally 
Recognized  Standards  of  Health  Care 

Dear :  This  is  in  response  to  your 

letter  of  (date  of  letter)  concerning  the  care 
you  received  during  your  admission  of  (date 
of  admission)  to  (name  of  hospital). 

The  (name  of  PRO)  is  the  Peer  Review 
Organization  (PRO)  authorized  by  the 
Medicare  program  to  review  services 
provided  to  Medicare  patients  in  the  State  of 


We  have  taken  the  following  steps  to 
correct  this  situation:  (list  specific  corrective 
actions  taken — education,  intensified  review, 
sanctions) 

We  will  continue  to  monitor  health  care 
providers  to  assure  that  Medicare 
beneficiaries  receive  quality  health  care. 
Please  let  me  know  if  yon  hisve  any  further 
concerns  or  questions. 
Sincerely  yours. 
Executive  Director 
[PR  Doc  8»-1148  Filed  1-13-8S;  10:05  amj 

IOOM4taS-SVM 


The  purpose  of  the  PRO  program  is  to 
assure  that  health  care  furnished  to  Medicare 
beneficiaries  meets  professionally  recognized 
standards  of  health  care,  is  medically 
necessary,  and  is  provided  in  the  appropriate 
setting  (For  example,  a  hospital  or  a  skilled 
nursing  facility). 

We  have  reviewed  your  case  and  have 
found  that  the  quality  of  services  you 
received  meets  professionally  recognized 
standards  of  health  care.  We  will  continue  to 
monitor  health  care  providers  to  assure  that 
Medicare  beneficiaries  receive  quality  health 
care. 

Please  let  me  know  if  you  have  any  further 
concerns  or  questions. 
Sincerely  yours. 
Executive  Director 

Review  of  Beneficiary  Complaint  Model 
Letter — Quality  Does  Not  Meet  Professionally 
Recognized  Standards  of  Health  Care 

Dear :  This  is  in  response  to  your 

letter  of  (date  of  letter)  concerning  the  care 
you  received  during  your  admission  of  (date 
of  admission)  to  (name  of  hospital). 

The  (name  of  PRO)  is  the  Peer  Review 
Organization  (PRO)  authorized  by  the 
Medicare  program  to  review  services 
provided  to  Medicare  patients  in  the  State  of 


The  purpose  of  the  PRO  program  is  to 
assure  that  health  care  furnished  to  Medicare 
beneficiaries  meets  professionally  recognized 
standards  of  health  care,  is  medically 
necessary,  and  is  provided  in  the  appropriate 
setting  (for  example,  a  hospital  or  a  skilled 
nursing  facility). 

We  have  reviewed  your  case  and  have 
found  that  the  quality  of  services  you 
received  does  not  meet  professionally 
recognized  standards  of  health  care. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart90 

[PR  Dociiai  Na  m-2^^,  FCC  •»-4(M] 

Private  Land  Mobile  Radio  Services 

AODtCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


r.  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making  that 
proposes  to  expand  the  use  of  tnmking 
technology  in  the  private  land  mobile 
services  on  frequencies  above  800  MHz. 
Tnmking  is  a  highly  efficient  mode  of 
operation.  The  demand  for  frequencies 
for  trunked  operations  has  been  so  great 
that  in  many  urban  areas  no  frequencies 
exist  for  establishing  new  systems  or  to 
expand  existing  congested  systems.  The 
Commission  adopted  this  Notice  of 
Proposed  Rule  Making  to  provide  a 
measure  of  specirum  relief  to  those 
users  requiring  trunked  systems.  To 
accomplish  this  goal,  the  Commission 
has  proposed  to  allow,  under  certain 
conditions,  tnmking  on  150  channel 
pairs  at  800  MHz  that  are  currently 
reserved  for  conventional  operations. 
The  Commission  has  also  proposed 
several  changes  to  the  intercategory 
sharing  rules  to  help  licensees  of 
trunked  systems  gain  access  to  needed 
frequencies. 

DATES:  Comments  must  be  submitted  on 
or  before  March  10, 1989,  and  replies  to 
comments  on  or  before  April  7, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  Lewis.  Land  Mobile  and 
Microwave  Division,  Private  Radio 
Bureau,  (202)  634-2443. 
SUPf>LEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  PR  Docket  No. 
87-213,  adopted  December  12. 1988,  and 
released  January  3, 1989.  The  full  text  of 
this  Commission  decision  is  available 
tor  inspection  and  copying  during 
normal  business  hours  in  the  ¥CC 


DockeU  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
Copy  Contractor.  International 
Transcription  Service.  2100  M  Street. 
NW.,  Suite  14a  Washington.  DC  20037. 
telephone  (202)  857-3800. 

Summaiy  oi  Notice  of  Proposed  Rule 
Makins 

1.  This  Notice  of  Proposed  Rule 
Making  proposes  to  expand  the  use  of 
tnmking  tetimology  in  the  private  land 
mobile  radio  services  on  frequencies 
above  800  MHz.  The  demand  for  private 
land  mobile  trunked  frequencies  in  the 
eOO  MHz  band  has  increased  dramaticly 
over  the  last  ten  years.  The  Commission 
has  attempted  to  satisfy  these 
continuing  demands  for  trunked 
operations  by  allocating  additional 
spectrum.  In  addition,  the  Commission 
has  instituted  a  channel  recovery 
program,  allowed  limited  intercategory 
sharing,  and  (>ermitted  the  partial 
assignment  of  trunked  Specialized 
Mobile  Radio  systems  (SMRs) 
authorizations.  While  these  steps  have 
provided  some  relief,  the  general  lack  of 
available  800  MHz  spectrum  for  trunked 
operations  is  still  a  problem,  particularly 
for  SMRs. 

2.  The  purpose  of  this  proceeding  is  to 
provide  additional  spectrum  relief  to 
those  users  needing  tnmking 
frequencies.  Specifically,  the 
Commission  proposes  to  allow  tnmking 
on  150  channels  pairs  at  800  MHz  that 
currently  are  reserved  for  conventional 
operations  only:  tnmked  operations  are 
not  permitted  on  these  channels.  The 
Conunission  reasoned  that  allowing 
both  tnmking  and  conventional 
operations  on  these  frequencies  would 
serve  the  public  interest  by  allo%ving 
demand  to  dictate  how  these 
frequencies  are  used.  These  150  channel 
pairs  would  form  a  new  category  of 
frequencies,  the  General  Category.  For 
the  first  six  months,  the  Commission 
proposed  that  only  existing  fully  loaded 
tnu^ed  systems  would  be  allowed  to 
trunk  these  channels.  After  that  time, 
new  systems  would  be  allowed  to  trunk 
these  channels.  The  Commission  also 
proposed  to  allow  existing  conventional 
licensees  on  these  frequencies  to 
combine  their  operations  and  form  a 
single  new  trunked  system. 

3.  The  Commission  also  proposed  to 
expand  the  intercategory  sharing  rules 
by  allowing  the  assignment  of  a 
conventional  authorization  in  the 
General  Category  to  a  licensee  of  a 
trunked  system  licensed  in  one  of  the 
other  service  pools,  i.e.,  the  Business 
Pool,  the  SMR  Pool  the  Public  Safety 
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Pool,  or  the  Industrial/Land 
Transportation  Pool.  Further,  the 
conventional  system  need  not  be 
constructed  if  the  assignment  were  to  a 
licensee  of  a  fully  loaded  tninked 
system.  The  Commission  reasoned  this 
would  be  in  the  public  interest  because 
it  would  foster  a  more  spectrum  evident 
technology.  Finally,  the  Conunission 
proposed  to  allow  licensees  in  the  SMR 
pool  to  participate  in  the  intercategory 
sharing  program  at  900  MHz. 

Initial  Regulatory  Flexibility  Analysis 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605,  an 
initial  regulatory  flexibility  analysis  has 
been  prepared.  It  is  available  for  pubhc 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

Paperwork  Raductioo 

5.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modiBed 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  burden  hours  imposed  on 
the  public.  Rather,  if  adopted  as 
proposed  the  licensing  burden  on  the 
public  could  be  reduced. 

Ordering  Clauses 

8.  Authority  for  issuance  of  this  Notice 
of  Proposed  Rule  Making  is  contained  in 
sections  4(i]  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r). 
interested  persons  may  file  comments 
on  or  before  March  10, 1989,  and  reply 
comments  on  or  before  April  7, 1989.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  report  and 
order. 

List  of  Subiacts  in  47  CPR  Part  M 

Radio,  Private  land  mobile  radio 
services. 

Amendatory  Text 

Part  90  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  M—(  AMENDED] 

7.  The  authority  citation  for  Part  90  is 
revised  to  read  as  follows: 


AutlMMity:  Sections  4,  303.  331, 48  Stat.,  as 
amended,  1066. 1082:  47  U.S.C.  154.  303.  and 
332  unless  otherwise  noted. 

8.  The  table  of  contents  to  Part  90  is 
amended  by  revising  the  heading  in 

S  90.615  to  read  as  "Frequencies 
available  in  the  General  Category". 

9.  Section  90.609  is  amended  by 
revising  the  title,  by  adding  a  new 
paragraph  (b)(3),  and  by  revising 
paragraph  (c)  to  read  as  follows: 


on 

or 


S9a609    Spedal 
of  flppMctttfons  for 

Of  ■UUIOHMIimK  fOr 

•00  MHz. 


(b)(3)  The  authorization  is  for  a 
conventional  system  assigned  on  a 
General  Category  frequency  and  the 
assignee,  or  transferee,  is  either  an 
existing  trunked  licensee  or  an  applicant 
proposing  to  use  the  frequency  as  part  of 
a  new  trunked  facility.  The  application 
must  be  accompanied  with  a 
demonstration  that  the  assignor  or 
transferor  has  not  acquired  the 
authorization  for  the  principal  purpose 
of  profitable  sale  rather  than 
constructing  and  operating  a  radio 
system  and  that  its  decision  to  assign 
the  authorization  was  prompted  by 
changing  business  ciraunstances. 

(c)  Licensees  of  constructed  systems 
are  permitted  to  make  assignments, 
including  partial  assignments,  of  an 
authorized  grant  to  an  applicant 
proposing  to  create  a  new  system  or  to 
an  existing  licensee  that  has  loaded  its 
system  to  70  mobiles  per  channel  and  is 
expanding  that  system.  Frequencies 
need  not  be  available  on  an  exclusive 
basis  to  be  assigned.  In  cases  where 
other  licensees  may  be  affected  the 
apphcant  must  submit  a  signed 
statement  listing  all  affected  co-channel 
licensees  (including  call  signs)  and 
verifying  that  they  all  have  agreed  to  the 
proposed  assignment.  An  applicant 
authorized  to  expand  an  existing  system 
or  to  create  a  new  system  with 
frequencies  it  obtains  through 
assignment  will  receive  the  assignor's 
existing  license  expiration  date  and 
loading  deadline.  A  licensee  that  makes 
an  assignment  full  or  partial,  %vill  not  be 
authorized  to  obtain  additional 
frequencies  for  that  same  system  for  a 
period  of  one  year  from  the  date  of 
assignment. 

10.  Section  90.611  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

190411    Procaasino  of  sppfcationa. 

*        *        •        *        • 

(c)  Each  application  will  be  reviewed 
to  determine  whether  it  can  be  granted. 
Applicants  for  frequencies  in  the  Public 


Safety,  Industrial/Land  Transportation, 
Business,  and  General  Categories  must 
specify  the  intended  frequency  (or 
frequencies]  of  operation.  Applicants  for 
frequencies  in  the  SMRS  Category  may 
either  specify  the  intended  frequency  (or 
frequencies)  of  operation  in  accordance 
with  the  provisions  of  S  90.621  or 
request  the  Commission  to  perform  the 
selection. 


11.  Section  90.615  is  revised  to  read  as 
follows: 

S90.615    Frequencies avaOablc  m  ttia 
Oenaral  Category. 

(a)  Frequencies  in  the  806-809.750/ 
851-854.750  MHz  bands  (Channels  1- 
150)  are  allocated  to  the  General 
Category  for  conventional  operations. 
The  frequencies  are  available  to  all 
eligibles  under  this  subpart  (see 

i  90.603)  for  conventional  operations  in 
areas  farther  than  110  km  (68.4  miles) 
itom  the  US/Mexico  border  and  farther 
than  140  km  (87  miles]  fit}m  the  US/ 
Canaeda  border. 

(b)  Frequencies  in  this  category  may 
also  be  used  for  trunked  operations  in 
these  same  areas  in  accordance  with  the 
foUo%ving: 

(1)  Entities  may  employ  unlicensed 
General  Category  frequencies  to 
establish  new  trunked  systems  provided 
there  are  no  800  MHz  and  900  MHz 
frequencies  available  in  their  service 
category. 

(2)  Conventional  licensees  may 
combine  channels  to  form  a  trunked 
system  provided  each  of  the  licensed 
systems  being  combined  is  constructed 
and  operating.  All  frequencies  being 
trunked  together  must  be  located  at  a 
primary  site. 

(3)  General  Category  frequencies  may 
be  used  for  trunked  system  expansion  in 
accordance  with  |  90.621(g). 

12.  Section  90.621  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraphs  (a)(l]  (i)  and 
(iii),  (c),  (d).  (e)  and  (h);  revising  the 
introductory  text  in  paragraph  (g); 
redesignating  existing  paragraphs  (g)  (3), 
(4),  and  (5)  to  (g)  (4).  (5),  and  (6), 
respectively:  and  adding  a  new 
paragraph  (g)(3]  to  read  as  follows: 

t  M.621    SeleclkNi  and  esslsnnMnt  of 

(a)  Applicants  for  frequencies  in  the 
Public  Safety,  Industrial/Land 
Transportation,  Business,  and  General 
categories  must  specify  on  the 
application  the  frequencies  on  which  the 
proposed  system  will  operate  pursuant 
to  a  recommendation  by  the  applicable 
frequency  coordinator.  Applicants  for 
frequencies  in  the  SMRS  Category  may 


^ 
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either  request  specific  frequencies  by 
including  in  their  applications 
justification  for  the  frequencies 
requested  or  may  request  the   - 
Conunission  to  select  frequencies  for  the 
system  from  the  SMRS  Category. 

(i)  Channels  will  be  chosen  and 
assigned  in  accordance  with  S  S  90.615. 
90.617  or  90.619. 

(ii)  *  •  • 

(iii)  There  are  no  limitations  on  the 
number  of  frequencies  that  may  be 
trunked.  Except  as  indicated  in 
paragraph  (a)(l)(iv)  of  this  section, 
authorizations  may  be  granted  for  up  to 
20  trunked  frequency  pairs  at  a  time  in 
accordance  with  the  frequencies  listed 
in  SS  90.615,  90.617.  and  90.619. 
•        •        •        •        • 

(c)  Trunked  systems  authorized  on 
frequencies  in  the  Public  Safety. 
Industrial/Land  Transportation, 
Business,  and  General  Categories  will 
be  protected  solely  on  the  basis  of 
predicted  contours.  Coordinators  will 
attempt  to  provide  a  40  dBu  contour  at 
20  miles  and  to  limit  co-channel 
interference  levels  at  this  distance  to  30 
dBiL  This  would  result  in  a  mileage 
separation  of  70  miles  for  typical  system 
parameters.  Separations  may  be  less 
than  70  miles  where  the  requested 
service  areas,  terrain,  or  other  factors 
warrant  reduction.  In  the  event  that  the 
separation  is  less  than  70  miles,  the 
coordinator  must  indicate  that  the 
protection  criteria  have  been  preserved 
or  that  the  aflected  licensees  have 
agreed  in  writing  to  the  proposed 
system.  Only  co-channel  interference 
between  base  station  operations  will  be 
taken  into  consideration.  Adjacent 
diannel  and  other  types  of  possible 


interference  will  not  be  taken  into 
account. 

(d)  Conventional  systems  authorized 
on  frequencies  in  the  Public  Safety. 
Industrial/Land  Transportation, 
Business,  and  General  Categories  that 
have  met  the  loading  level  necessary  for 
channel  exclusivity  will  be  protected  in 
the  same  fashion  as  described  in 
paragraph  (c)  of  this  section. 

(e)  Conventional  systems  authorized 
on  frequencies  in  the  Public  Safety. 
Industrial/Land  Transportation, 
Business,  and  General  Categories  which 
have  not  met  the  loading  levels 
necessary  for  channel  exclusivity  will 
not  be  afforded  co-channel  protectipn. 

(0  *  •  * 

(g)  Frequencies  in  the  806-821 /851-86G 
MHz  bands  listed  as  available  for 
eligibles  in  the  Public  Safety,  Industrial/ 
Land  Transportation.  Business,  General, 
and  SMRS  Categories  are  available  for 
inter-category  sharing  under  the 
following  conditions: 

(1)  •  •  * 

(2)  *  *  • 

f3)  Channels  in  the  General  Category 
wiiljbe  available  to  fully-loaded  tninked 
Public  Safety,  Industrial/Land 
Transportation,  Business,  and  SMR 
Categories  systems  for  expansion  if 
there  are  no  in-category  800  MHz 
frequencies  available.  Evidence  must  be 
provided  that  the  applicant  has 
sufficient  users  to  warrant  the 
authorization  of  additional  channels.  A 
licensee  will  be  authorized  no  more  than 
one  channel  more  than  its  current 
loading  warrants.  Unused  (unlicensed) 
channels  in  the  General  Category  are 
also  available  to  establish  new  trunked 
systems  provided  there  are  not  sufficient 
in-category  800  MHz  and  900  MHz 
frequencies  available.  The  maximum 


number  of  frequency  pairs  that  will  be 

assigned  at  one  time  for  new  systems  is 

five. 

•        •        *        •        • 

(h)  Frequencies  in  the  896-«)l/935-940 
MHz  bands  listed  as  available  for 
eligibles  in  the  Industrial/Land 
Transportation,  Business,  and  SMRS 
Categories  will  be  available  for  inter- 
category sharing  to  all  persons  eligible 
in  those  categories  starting  May  6, 1990. 
under  the  following  conditions: 

(1)  The  applicant  must  submit  a 
statement  from  its  own  category 
coordinator  that  frequencies  are  not 
available  in  that  category,  and 
coordination  is  required  from  the 
applicable  out-of-category  coordinator. 

(2)  The  out-of-category  licensee  must 
operate  by  the  rules  applicable  to  the 
category  to  which  the  frequency  is 
allocated. 

(3)  For  SMRs.  the  licensee  willl  be 
authorized  no  more  than  one  channel 
more  than  its  current  loading  warrants. 

13.  Section  90.629  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§90429    Extended  Imptementatton 
sdteduies. 

Applicants  requesting  frequencies  in 
the  Public  Safety  Industrial /Land 
Transportation,  Business,  and  General, 
Categories  for  either  tnmked  or 
conventional  operations  may  be 
authorized  a  period  of  up  to  three  (3) 
years  for  placing  a  station  in  operation 
in  accordance  with  the  following: 
•        •        •        •        * 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(PR  Doc  89-642  Filed  1-17-89;  &45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contsms  docmi mils  other  then  fxjies  or 
proposed  rules  that  are  apptcable  to  the 
puMc  Noioee  o(  heenrtgs  and 
investtQations,  conwranee  maaMngi,  aQency 
decisions  and  ruknga,  delegations  a* 
authority,  MnQ  of  petitions  and 
applications  and  ageiKy  sflamanla  of 
organizatnn  and  functions  are  SRamples 
of  documents  appearing  in  ttiis  sectiorL 


ACTION 

VISTA  Pioj<cli,  M#w  «tafs#yi  IMW 
York,  PtMrto  Rico,  Pannsyfvania, 
Indtana.  and  CaNfomia;  AvaMablUty  of 
Funds 

AOCNCr.  ACTION. 

action:  Notice  of  availability  of  funds; 
VISTA  Projects  in  New  Jersey.  New 
York.  Puerto  Rico,  Pennsylvania, 
Indiana,  and  California. 

ACTION  Regions  2,  3,  5  A  9  announce 
the  availability  of  funds  for  fiscal  year 
1989  for  new  VISTA  program  grants 
authorized  under  Title  I  Part  A  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L  93-113)  in  the 
States  of  New  Jersey.  New  York, 
Pennsylvania,  Indiana.  California,  and 
the  Commonwealth  of  Puerto  Rico. 
VISTA  program  grants  will  be  awarded 
for  up  to  a  twelve-month  period. 

Application  packages  and  technical 
assistance  on  grant  preparation  are 
available  from:  New  Jersey  and  New 
York— Joseph  Gallick.  ACTION  Region 
2.  6  World  Trade  Center,  Rm.  758,  New 
York.  NY  10048-0206,  (212)  466-3481; 
Puerto  Rico— Ruben  Nazario,  ACTION 
State  Office,  Frederico  De  Getau  Federal 
Office  BIdg.,  Carlos  Chardon  Ave.,  Suite 
049,  Hato  Rey.  Puerto  Rico  00917-2241. 
(809)  766-5314:  Pennsylvania-^elen 
Griffin.  ACTION  Region  3,  U.S.  Customs 
House,  2d  &  Chestnut  St.,  Rm.  108. 
Philadelphia,  PA  19106-2912,  (215)  597- 
0740;  Indiana — Thomas  Haskett, 
ACTION  State  Office,  46  East  Ohio  St.. 
Rm.  457,  Indianapolis,  IN  46204-1922. 
(317)  289-6724:  California— Ricardo 
Gerakos.  ACTION  State  Office,  Federal 
BIdg..  Rm.  142ia  11000  Wilshire  Blvd.. 
Los  Angeles.  CA  90024-3671.  (213)  209- 
7421. 

A.  Background  and  Purpose 

Volunteers  in  Service  to  America 
(VISTA)  is  authorized  under  Title  I  Part 
A.  of  the  Domestic  Volunteer  Service 
Act  of  1973.  as  amended  (Pub.  L  93-113) 


("the  Act**]-  The  statutory  mandate  of 
the  VISTA  program  is  'to  eliminate  and 
alleviate  poverty  and  poverty-related 
problems  in  the  United  States  by 
encouraging  and  enabling  persons  from 
all  walks  of  life,  all  geographical  areas, 
and  all  age  groups,  including  low- 
income  individuals,  and  elderly  and 
retired  Americans,  to  perform 
meaningful  and  constructive  volimteer 
service  in  agencies,  institutions,  and 
situations  where  the  application  of 
human  talent  and  dedication  may  assist 
in  the  solution  of  poverty  and  poverty- 
related  problems  and  secure  and  exploit 
opportunities  for  self-advancement  by 
persons  afflicted  with  such  problems.  In 
addition  the  objective  of  [VISTAJ  is  to 
generate  the  commitment  of  private 
sector  resources  and  to  encourage 
volunteer  service  at  the  local  level  to 
carry  out  the  purposes  [of  the  program]" 
(42U.S.C.4951). 

VISTA  is  a  full-time,  year-long 
volunteer  program  which  encourages 
and  enables  men  and  women  18  years 
and  older  from  all  backgrounds  to 
perform  meaningful  and  constructive 
volunteer  service.  The  Volunteers  live 
among,  and  at  the  economic  level  of,  the 
low-income  {>eople  served.  The  VISTA 
program  has  served  i>oor  individuals 
most  effectively  by  assisting  low-income 
conununities  and  residents  to  develop 
the  facility,  skills,  and  resources  needed 
for  achieving  self-sufficiency. 

VISTA  carries  out  its  legislative 
mandate  by  assigning  Volunteers  to 
sponsoring  organizations  to  work  on 
projects  determined  and  defined  by  the 
sponsoring  organization  and  by  the  low- 
income  individuals  to  be  served  by  the 
VISTA  Volunteers. 

The  VISTA  program  can  most 
effectively  serve  the  poor  by 
encouraging  projects  which  enable  low- 
income  communities  and  individuals  to 
develop  the  skills  and  resources 
necessary  to  survive  and  prosper  in  the 
private  sector,  and  by  making  the 
private  sector  aware  of  the  basic  needs 
of  low-income  people.  Organizations 
which  have  a  demonstrable  pattern  of 
approaching  people  and  problems  in  a 
constructive,  collaborative  way  have  the 
best  chance  of  fulfilling  the  goals  of  the 
Act  and  of  the  particiilar  project.  VISTA 
project  sponsors  must  actively  elicit  the 
support  and/or  participation  of  local 
public  and  private  sector  elements  in 
order  to  enhance  the  chances  of  a 
project's  success,  as  well  as 


Institutionalize  the  VISTA  activities 
when  ACTION/VISTA  no  longer 
provides  Volunteers. 

The  VISTA  Volunteer's  role  in 
addressing  the  problems  of  poverty  in  a 
particular  community  should  be  focused 
on  mobilizing  community  resources  and 
increasing  the  capacity  of  the  low- 
income  community  to  solve  its  own 
problems.  While  VISTA  Volunteers  may 
serve  as  important  links  between  the 
project  sponsor  and  the  people  being 
served,  it  is  crucial  to  the  concept  of 
achieving  self-sufficiency  among  the 
low-income  community  that  sponsoring 
organizations  plan  for  the  eventual 
phase-out  of  \^STA  Volunteers  and  for 
the  absorption  of  the  Volunteers' 
functions  by  other  facets  of  the 
community. 

(42  U.S.C  4851;  4052) 

B.  Objectivea 

ACTION  Regions  2.  3,  5.  and  9  will  be 
awarding  grants  for  the  placement  of 
VISTA  Volunteers  in  New  jersey.  New 
York,  Pennsylvania,  Indiana,  California, 
and  the  Commonwealth  of  Puerto  Rico 
in  the  following  emphasis  areas: 

1.  Unemployment — Creation  of 
opportimities  for  Job  training,  job 
placement  and  job  development  with 
substantial  private  sector  involvement 
VISTA  activities  might  include  linking 
the  low-income  unemployed  with  job 
training  resources;  training  in  Job- 
readiness  and  Job-seeking  skills:  and 
developing  and  expanding  support 
systems  to  enable  low-income  youth  and 
parents  to  seek  and  keep  employment. 

2.  Homelessness— development  and/ 
or  expansion  of  short/long  term  shelters 
or  housing  for  low-income  single  adults 
and  families  and  runaway  youth.  VISTA 
activities  might  include  information 
referral  services  for  the  homeless; 
solicitation  of  financial  and  in-kind 
contributions  for  shelters  which  promote 
independent  living:  counselling 
programs  for  at  risk  youth;  and  Job- 
training  services  for  shelter  residents. 

3.  Drug  &  Alcohol  Abuse — prevention 
and  education  programs  directed 
primarily  at  low-income  youth;  and 
development  of  low-income  parent 
support  groups. 

4.  Economic  Development — 
appropriate  support  functions  related  to 
neighborhood  economic  revitalization, 
housing  rehabilitation  and  assistance  in 
housing  loan  packaging;  planning  and 
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organization  of  self-help  strategies  for 
low-income  residents  of  "enterprise/Job 
zones";  and  entrepreneurial 
development  and  management  training 
for  low-income  individuals  attempting  to 
enter  the  business  sector. 

C.  Eligible  Applicants 

Eligible  applicants  for  VISTA  program 
grants  are  Federal,  State,  or  local 
agencies,  or  private  nonprofit 
organizations. 

D.  Scope  of  Grant 

Each  grant  will  support  10-15  VISTA 
Volunteers  for  one  year  of  service.  The 
amount  of  the  grant  includes  the 
monthly  subsistence  and  readjustment 
allowance  for  VISTA  Volunteers.  This 
support  is  commensurate  to  the  cost-of- 
living  of  the  assignment  area  and  covers 
the  cost  of  food,  housing  and 
incidentals,  and  a  monthly  stipend  paid 
to  the  VISTA  Volunteer  upon 
completion  of  his/her  service.  The 
average  Federal  cost  of  one  volunteer 
service  year,  i.e.,  total  Federal  cost 
divided  by  the  total  numer  of  VISTA 
Volunteers,  cannot  exceed  $8,000. 

Applicants  should  demonstrate  their 
commitment  for  matching  the  Federal 
contribution  toward  the  operation  of  the 
VISTA  grant  in  the  areas  of  volunteer 
transportation,  supervision,  and/or 
training.  This  support  can  be  achieved 
through  cash  or  allowable  in-kind 
contributions.  In  particular,  at  least  a 
50%  non-Federal  match  of  the 
supervisor's  salary  and  fringe  benefits  is 
mandatory.  The  supervisor  of  the  VISTA 
project  must  serve  on  at  least  a  half-time 
basis. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  a 
grant  or  to  obligate  the  entire  amount  of 
funds  available,  or  any  part  thereof,  for 
grants  under  the  VISTA  Program. 

E.  General  Criteria  For  Grant  Selection 

The  following  criteria  will  be 
employed  by  ACTION  staff  in  the 
selection  of  VISTA  sponsors  and  in  the 
approval  of  a  new  VISTA  program 
grant.  All  of  the  stated  elements  below 
must  be  found  in  the  applicant's 
proposal. 

The  project  must 

1.  Be  poverty-related  in  scope  and 
otherwise  comply  with  the  provisions  of 
the  Domestic  Volunteer  Service  Act  of 
1973,  as  amended  (42  U.S.C.  4951,  et 
seq.)  applicable  to  VISTA  and  all 
published  regulations,  guidelines  and 
ACTION  policies. 

2.  Comply  with  applicable  financial 
and  fiscal  requirements  established  by 
ACTION  or  other  elements  of  the 
Federal  Government. 


3.  Show  that  the  goals,  objectives,  and 
volunteer  tasks  are  attainable  within  the 
time  frame  during  which  the  volunteers 
will  be  working  on  the  project  and  will 
produce  a  measurable  and  verifiable 
result 

4.  Provide  for  reasonable  efforts  to 
recruit  and  involve  low-income 
community  residents  in  the  planning, 
development  and  implementation  of  the 
VISTA  project. 

5.  Have  evidence  of  local  public  and 
private  sector  support  in  the  form  of 
endorsement  letters  limited  to  those 
organizations,  government  entities,  €md 
institutions  that  are  aware  of  and  will 
be  involved  in  supporting  the  VISTA 
project  efforts. 

6.  Be  designed  to  generate  private 
sector  resources  and  encourage  local, 
part-time  volunteer  service. 

7.  Provide  for  frequent  and  effective 
supervision  of  the  volunteers. 

8.  Identify  resources  needed  and  make 
them  available  to  volunteers  to  perform 
their  tasks. 

9.  Have  the  management  and 
technical  capability  to  implement  the 
project  successfully. 

F.  Additional  Factors 

ACTION  staff  will  use  the  following 
additional  tests  in  choosing  among 
appUcants  who  meet  all  of  the  minimum 
criteria  specified  above: 

1.  How  important  is  the  proposed 
project  to  the  low-income  community? 
Who  will  benefit  from  the  project? 

2.  Does  the  project  show  evidence  of 
skillful  and  carefiil  plaiming  to  attain 
project  goals? 

3.  Did  the  sponsor  answer  project 
application  questions  with  specificity  or 
somewhat  vaguely? 

4.  Is  there  any  local  opposition  to  the 
proposed  project  from  a  segment  of  the 
community  which  could  seriously 
hamper  the  project's  success? 

5.  Are  there  plans  for  the  continuation 
of  VISTA  activities  in  the  commtmity 
after  the  volunteers  are  withdrawn? 

6.  Sponsoring  Organization 

(a)  Does  the  sponsoring  organization 
have  adequate  experience  in  dealing 
with  the  problem(s)  identified  in  the 
project  application? 

(b)  Are  plans  for  volunteer 
8uper%'ision  and  sponsor-provided 
training  adequate  for  the  volunteer 
assignments? 

(c)  Are  transportation  arrangements 
outlined  in  the  project  application 
adequate  for  the  volunteers  to  carry  out 
their  assignments? 

(d)  Are  the  procedures  for  staff 
accountability  adequate  for  the  VISTA 
project? 

7.  VISTA  Volunteers 


(a)  Is  the  number  of  volunteers  being 
requested  appropriate  for  project  goals 
and  objectives  as  stated? 

(b)  Are  the  roles  of  the  volunteers 
designed  to  increase  self-sufficiency  in 
the  low-income  community? 

(c)  Are  the  volunteer  skills/ 
qualifications  described  in  the 
application  appropriate  for  the 
as8ignment(s)? 

(d)  Are  the  volunteer  assignments 
designed  to  utilize  the  full-time 
volunteers'  time  to  the  maximum  extent? 

G.  Prohibited  Activities 

Applicant  sponsoring  organizations 
must  ensure  that  the  following 
prohibitions  on  volunteer  and  sponsor 
activity  are  observed: 

1.  VISTA  Volunteers  are  prohibited  by 
law  from  participating  in  a  number  of 
activities,  including,  among  others: 

(a)  Partisan  and  nonpartisan  political 
activities,  including  voter  registration 
activities  and  transporting  voters  to  the 
polls. 

(b)  Direct  or  indirect  attempts  to 
influence  legislation,  or  proposals  by 
initiative  petition. 

(c)  Labor  and  anti-labor  organization 
and  related  activities. 

(d)  Any  outside  employment  while  in 
VISTA  service. 

H.  Application  Review  Process 

ACTION  Regions  2.  3.  5,  and  9  will 
review  and  evaluate  all  eligible 
applications  prior  to  submission  to  the 
Acting  Director  of  VISTA  and  Student 
Community  Service  Programs,  ACTION, 
for  final  selection.  ACTION  reserves  the 
right  to  ask  for  evidence  of  any  claims  of 
past  performance  or  future  capability. 

L  Application  Submission  and  Deadline 

One  signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  appropriate  ACTION 
Office  as  noted  in  paragraph  2  of  this 
announcement.  The  deadline  for  receipt 
of  applications  is  5KX)  p.m.,  local  time, 
April  14, 1989.  Applications  post-marked 
5  days  before  the  deadline  date  will  also 
be  accepted  for  consideration. 

All  grant  applications  must  consist  of: 

a.  VISTA  Project  Application  (Form 
A-1421)  and  the  VISTA  Application  for 
Federal  Assistance  (Form  A-1421  B) 
with  a  detailed  budget  justifiration. 

b.  CPA  certification  of  accounting 
capabiUty. 

c  Copy  of  recent  Articles  of 
Incorporation. 

d.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  and 
related  documentation. 

e.  Current  resume  of  potential  VISTA 
Supervisor,  if  available,  or  the  current 
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r^sum^  of  the  director  of  the  applicant 
agency  or  project. 

f.  Organizational  chart  illustrating  the 
relationship  of  the  VISTA  project  to  the 
overall  objectives  of  the  sponsor 
organization. 

g.  A  list  of  the  Board  of  Director 
members  which  includes  their 
professional  affiliations. 

Signed  at  Washington.  DC  this  lOlh  day  of 
January  1969. 
Doona  M.  Alvarado. 
Director. 

|FR  Doc.  89-942  Filed  1-17-89;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

(Docket  No.  8»-034Nl 

Privacy  Act  of  1974;  Systeme  of 
Records 

AQENCr.  Office  of  the  Secretary.  USDA. 
action:  Notice  of  revision  of  Privacy 
Act  System  of  Records. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture  (USDA)  is  revising  one  of  its 
Privacy  Act  systems  of  records  and 
deleting  two  of  its  systems  of  records 
maintained  by  the  Food  Safety  and 
Inspection  Service  (FSIS). 
EFFECTIVE  DATE  This  action  will 
become  effective  without  further 
publication  in  the  Federal  Register  on 
March  20, 1969,  unless  notified  by  a 
subsequent  notice  to  incorporate  public 
comments.  Comments  must  be  received 
in  duplicate  by  the  contact  person  listed 
below  on  or  before  February  17, 1989. 
AOORESS:  Written  comments  may  be 
submitted  to  the  United  States 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Attn:  Linda 
Carey.  FSIS  Hearing  Clerk.  Room  3171, 
South  Building.  Washington.  DC  20250. 
FOn  FURTMCM  INFORMATIOM  CONTACR 
Catherine  DeRoever,  Director,  Executive 
Secretariat,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  Telephone  (202) 
447-9150. 

SUmEMCNTARV  MFOMNATION:  Pursuant 
to  the  Privacy  Act  of  1974.  S  U.S.C  552a. 
USDA  proposes  to  take  the  following 
action: 

I.  USDA/FSIS— 1.  "Meat  and  Poultry 
Inspection  Program — Slaughter. 
Processing  and  Allied  Industries 
Compliance  Records  System,  USDA/ 
FSIS."  is  being  revised  (1)  to  identify 
change*  in  record  system  location  due  to 
an  internal  reorganization  of  the  Food 
Safety  and  Inspection  Service  in  1981, 


(2)  to  indicate  that  data  will  be  stored 
electronically  on  various  computer 
media,  (3)  to  indicate  changes  in 
procedures  for  safeguarding  the  records 
in  the  system,  and  (4)  to  indicate  a 
change  of  address  of  the  Privacy  Act 
Coordinator. 

n.  Two  systems  of  records  maintained 
by  FSIS  are  being  deleted.  USDA/ 
FSQS — 2,  "Employment  History  Records 
for  Licensed  Non-Federal  Employees"  is 
hereby  deleted  because  these  records 
are  no  longer  maintained  by  FSIS.  The 
records  have  been  transferred  to  the 
Agricultural  Marketing  Service  due  to 
reorganization  in  USDA  in  1981  and  are 
designated  as  USDA/AMS-1.  USDA/ 
FSQS — 3.  "Court  cases  brought  by  the 
Government  pursuant  to  the  following 
Acts:  Agricultural  Marketing  Act  of 
1946,  Egg  Products  Inspection  Act"  is 
hereby  deleted  because  these  records 
are  no  longer  maintained  by  FSIS.  The 
records  were  transferred  to  the 
Agricultural  Marketing  Service  due  to 
reorganization  in  USDA  in  1981  and  are 
designated  as  USDA/AMS-5. 

USDA/FSIS— 1  is  being  amended  to 
change  the  record  system,  location,  to 
indicate  that  data  will  be  stored 
electronically  on  various  computer 
media,  to  change  the  procedure  for 
safeguarding  records  in  the  system,  and 
to  indicate  a  change  of  address  of  the 
Privacy  Act  Coordinator. 

Accordingly,  notice  is  hereby  given 
that  USDA  amends  its  Systems  of 
Records  as  follows: 

USDA/FSIS— 1 


System  I 

Meat  and  Poultry  Inspection 
Program — Slaughter,  Processing  and 
Allied  Industries  Compliance  Records 
System,  USDA/FSIS. 

System  locatiaa: 

Food  Safety  and  Inspection  Service. 
USDA,  14th  and  Independence  Avenue. 
SW.,  Washington,  DC  20250.  Categories 
of  individuals  covered  by  the  system: 


Policies  md  pnctkaa  fior  storing,  rstrieving. 
•ccessiiig.  retaining,  and  ttiapoaing  of  racoids 

in  the  system: 

Storage: 

Records  are  maintained  in  file  folders, 
cards,  microfilm,  computer  printouts: 
and  electronically  on  various  computer 
media. 


Safeguards: 

Records  are  maintained  in  locked 
o^ices. 


System  managerfs)  and  address: 

Privacy  Act  Coordinator,  USDA/FSIS, 
14th  and  Independence  Avenue.  SW.. 
Washington,  DC  20250. 

Systems  exempted  from  certain  provisions  of 
die  act 

This  system  has  been  exempted 
pursuant  to  5  U.S.C.  552(k)(2)  from  the 
requirements  of  5  U.S.C  552a(c)(3),  (d). 
(e)(1).  (e)(4)  (G),  (H)  and  (I),  and  (f).  See 
7  CFR  1.23.  Individual  access  to  these 
records  would  impair  investigations  and 
alert  subjects  of  investigations  that  their 
activities  are  being  scrutinized,  and  thus 
allow  them  time  to  take  measures  to 
prevent  detection  of  illegal  action  to 
escape  prosecution.  Any  individual  who 
feels,  however,  that  he  has  been  denied 
any  right,  privilege  or  benefit  for  which 
he  would  otherwise  be  eligible  as  a 
result  of  the  maintenace  of  such  material 
may  request  access  to  the  material.  Such 
requests  should  be  addressed  to:  Privacy 
Act  Coordinator,  USDA/FSIS.  14th  and 
Independence  Avenue,  SW.. 
Washington.  DC  20250. 

USOA/FSQS— 2 

System  Name: 

Employment  History  Records  for 
Licensed  Non-Federal  Employees. 

This  system  is  hereby  deleted. 

USOA  FSQS— 3 


System  Name: 

Court  cases  brought  by  the 
Government  pursuant  to  the  following 
Acts:  Agricultural  Marketing  Act  of 
1946,  Egg  Products  Inspection  Act 

This  system  is  hereby  deleted. 

Done  at  Washington,  DC  on  January  9, 
1988. 

Peter  C  Myen. 

Acting  Secretary  of  Agriculture. 
[PR  Doc  86-842  Filed  1-17-89:  8:45  am) 
SaXMO  COOC  3410-97-11 
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FoTMt  Service 

SdentMc  Advisory  Board,  Mount  SL 
Helens  National  Volcanic  Monument; 
Gilford  PInochot  National  Forest,  Ctarfc 
County,  Vancouver,  WA;  Meeting 

The  Mount  St.  Helens  Scientific 
Advisory  Board  will  meet  at  9:00  ajn., 
February  21. 1989,  at  the  Gilford 
Pinochet  National  Forest  Supervisor's 
Office.  6928  E.  Fourth  Plain  Blvd.. 
Vancouver,  Washington  98668,  to 
receive  information  on  and  discuss  the 
following: 

1.  National  Volcanic  Monument 
Wildlife  Plan. 

2.  NVM  1990  Research  Plan. 
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3.  Update  on  NVM  Capital  Investment 
program. 

4.  Open  discussion  of  topics  of 
interest  to  the  Advisory  Board  and 
public  comments. 

The  meeting  will  be  open  to  the 
pubUc.  Persons  who  wish  to  make  a 
statement  to  the  Board  should  notify  Dr. 
Jack  K.  Winjum,  Chairperson,  c/o 
Gifford  Pinochot  National  Forest,  6928  E. 
Fourth  Plain  Blvd.,  Vancouver. 
Washington  98668,  206-696-7570. 
Written  statements  may  be  filed  with 
the  Board  before  or  after  the  meeting. 

Date:  January  6, 1969. 
John  E.  Lowe, 

Acting  Regional  Forester 

(PR  Doc.  89-1106  Filed  1-17-89;  8:45  am] 

BtUJNQ  COOC  S410-11-II 


COMMISSION  ON  CIVIL  RIGHTS 

Nortli  Carolina  Advisory  Conuntttee; 
Postponement  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Forum 
Subcommittee  of  the  North  Carolina 
Advisory  Committee  to  the  Commission 
which  was  to  have  been  convened  at 
2:30  p.m.  and  adjourn  at  6:30  p.m.  on 
Friday,  January  20, 1989,  in  the  Sheraton 
Hotel,  301  North  Elm  Street,  Greensboro. 
NC  is  postponed  until  January  23, 1989. 

The  original  notice  for  the  January  20, 
1989  meeting  was  published  at  53  FR 
53039  (December  30, 1988).  The  new  date 
for  the  meeting  is  January  23, 1989,  and 
the  location  will  be  Carver  HaU.  Room 
165,  North  Carolina  Agricultural  and 
Technical  (A&T)  State  University,  1601 
East  Market  Street,  Greensboro,  NC 
27411.  The  subcommittee  will  develop  a 
proposal  for  a  community  forum  on 
racial  isolation  and  tracking  in  public 
schools  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Subcommittee,  should  contact 
Subcommittee  Chairperson  Dr.  Richard 
Robbins  or  John  I.  Binkley,  Director, 
Eastern  Regional  Division  at  (202)  523- 
5264,  TDD  (202)  376-8117.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Eastern  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 


Dated  at  Washington.  DC  January  12, 19ea 
Melvia  L  lenkins. 
Acting  Staff  Director 
[FR  Doc.  88-1159  Filed  1-17-89;  8:45  am] 
BHJJNO  COOC  S33S-0Mi 

DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
expedited  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 
The  information  collection  requirements 
are  contained  in  an  interim  rule  entitled 
'Taking  and  Importing  of  Marine 
Mammals."  It  was  published  in  the 
Federal  Register  on  January  6, 1989  and 
is  found  on  pages  411-416.  The  data 
collections  contained  in  the  rulemaking 
are  found  at  50  CFR 
216.24(d)(2){vii)(C)(l)(5)  and  (viii).  They 
will  not  become  effective  until  OMB 
approval  is  received 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

Title:  Marine  Mammal  Waivers  for 
Sundown  Sets  and  Experimental 
Fishing 

Form  Number  None 

Type  of  Request-  New  Collection — 
Expedited  Review  Requested 

Burden:  37  respondents;  58  reporting 
hours.  Average  hours  per  response  is 
1.58  hours 

Needs  and  Uses:  Vessel  operators  of 
purse  seine  vessels  are  being 
prohibited  from  continuing  sets 
involving  marine  mammals  more  than 
30  minutes  after  sunset  unless  the 
operator  has  obtained  a  waiver.  If  an 
operator  is  notified  that  his  waiver 
will  not  be  renewed,  he  can  petition 
the  Department  to  provide  pertinent 
information  on  why  the  waiver  should 
be  continued.  Tuna  vessels  may  also 
request  a  waiver  to  certain  regulations 
to  permit  the  experimental  use  of 
equipment  or  procedures  that  may 
reduce  marine  mammal  mortahty.  See 
Federal  Register  referenced  above  to 
review  specific  data  requirements. 

Affected  Public:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Frequency:  On  ocaasion 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer  Francine  Picoult. 
395-7340 
Copies  of  the  above  information 

collection  proposal  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer.  Edward  Michals,  (202)  377-3271, 


Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  specific  data 
requirements  as  noted  above  can  be 
found  in  the  January  6. 1989  Federal 
Register. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  requirements 
should  be  sent  to  Francine  Picoult,  OMB 
Desk  Officer,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  11. 1989. 
Edward  Midub, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  89-1082  Filed  l-17-«:  8:45  am] 

BILUnO  COOC  3S10-2I-a 


Bureau  of  Export  Administration 
Kennetti  K.  Gimm  et  aL 
Order 

The  Office  of  Export  Enforcement. 
Bureau  of  Export  Administration.  United 
States  Department  of  Commerce 
(Department),  having  determined  to 
initiate  an  administrative  proceeding 
against  Kenneth  K.  Gimm,  individually 
and  doing  business  as  Gimm  Young  Co.. 
Gimm  Computer  Co..  Gimm  Consultants, 
and  Charies  Wilson  ScientiBc 
(hereinafter  collectively  referred  to  as 
Gimm),  190  Route  73,  Maple  Shade.  New 
Jersey  06052,  pursuant  to  section  13(c)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C  app.  2401-2420  (1982  and 
Supp.  Ill  1985),  as  amended  by  Pub.  L 
100-418, 102  Stat.  1107  (August  23. 1988)) 
(the  Act),  and  Part  788  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFJl.  Parts  768-799  (the 
Regulations). ' 

The  Department  being  prepared  to 
allege  that  Gimm  violated  §§787.4  and 
787.6  of  the  Regulations  in  that,  on  eight 
separate  occasions  between  July  25, 
1983  and  November  3. 1987,  Gimm 
exported  U.S.-origin  computers  and 
other  electronic  components  from  the 
United  States  to  South  Korea  without 
obtaining  from  the  Department  the 
vahdated  export  licenses  which  Gimm 
knew  or  had  reason  to  Icnow  were 
required  by  §  772.1(b)  of  the  Regulations; 

The  Department  and  Gimm  having 
entered  into  a  Consent  Agreement 
whereby  the  parties  have  agreed  to 


'  ElTeclive  Oclotwr  1. 1988.  the  Export 
Administration  Regulations  were  redesignated  as  15 
CFR  Parts  788-799  (53  FR  37751.  September  28. 
1988).  The  transfer  merely  changed  the  first  number 
of  each  Part  from  '"3"  to  "7".  Uniil  such  lime  as  the 
Code  of  Federal  Regulations  is  republished,  the 
Regulations  may  be  found  in  IS  CFR  Parts  368-398 
(1988). 
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settle  this  matter  by  Gimin's  paying  to 
the  Department  a  civil  penalty  of  $50,000 
and  by  the  Department's  denying 
Gimm's  export  privileges  for  a  two-year 
period,  and; 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me: 

It  is  therefore  ordered. 

First,  Gimm  shall  pay  to  the 
Department  a  civil  penalty  in  the 
amount  of  $50,000,  as  follows:  Gimm  will 
make  five  equal  annual  installment 
payments  to  the  Department  of  $5,000 
each,  for  a  total  of  $25,000.  The  first 
annual  installment  of  $5,000  shall  be 
paid  on  or  before  September  1, 1989.  The 
four  remaining  installments  shall  be 
paid  one.  two,  three  and  four  years, 
respectively,  from  the  date  of  the  first 
payment.  The  remainder  of  the  civil 
penalty,  $25,000,  shall  be  suspended,  as 
authorized  by  S  788.16(c)  of  the 
Regulations,  for  a  period  of  six  years 
from  the  date  of  entry  of  this  Order,  and 
shall  thereafter  be  waived  provided 
that,  during  the  period  of  suspension, 
Gimm  has  committed  no  violation  of  the 
Act  or  any  regulation,  order  or  license 
issued  under  the  Act. 

Second,  Kenneth  K.  Gimm, 
individually  and  doing  business  as 
Gimm  Young  Co.,  Ginun  Computer  Co., 
Gimm  Consultants,  and  Charles  Wilson 
Scientific  (hereinafter  collectively 
referred  to  as  Gimm),  190  Route  73, 
Maple  Shade.  New  fersey  08052,  shall  be 
denied,  for  a  period  of  two  years 
following  the  date  of  this  Order,  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  the  export  of 
U.S. -origin  commodities  or  technical 
data  from  the  United  States  or  abroad. 

A.  All  outstanding  individual 
validated  export  licenses  in  which 
Gimm  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  Gimm's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including  but  not 
limited  to.  distribution  licenses,  are 
hereby  revoked. 

B.  Without  limiting  the  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  is  not  limited  to,  participation:  (i]  As 
a  party  or  as  a  representative  of  a  party 
to  any  export  Hcense  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 


general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transportiiig,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

C.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  Gimm  is  now  or  hereafter 
may  be  related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

D.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
fit)m  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Ginmi  or  any  related 
party,  or  whereby  Gimm  or  any  related 
party  may  obtain  any  benefit  therefrom 
or  have  any  interest  or  participation 
therein,  directly  or  indirectly:  (a)  Apply 
for,  obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported, 
in  whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  Gimm  or  any  related  party 
denied  export  privileges;  or  (b)  order, 
buy,  receive,  use.  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate  in 
any  export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States.  These  prohibitions  apply 
only  to  those  commodities  and  technical 
data  which  are  subject  to  the  Act  and 
the  Regulations. 

E.  As  authorized  by  §  788.16(c)  of  the 
Regulations,  the  last  18  months  of  the 
denial  period  shall  be  suspended  for  a 
period  of  six  years  from  the  date  of  this 
Order,  and  shall  thereafter  be  waived 
provided  that,  during  the  period  of 
suspension,  Gimm  has  committed  no 


violation  of  the  Act  or  any  regulation, 
order  or  license  issued  under  the  Act. 

Third,  that  the  proposed  Charging 
Letter  and  the  Consent  Agreement  shall 
be  made  available  to  the  public,  and  this 
Order  shall  be  published  in  the  Federal 
Register. 

This  Order  is  effective  immediately. 

Entered  this  10th  day  of  January.  1969. 
G.  PhlUp  HughM. 

Assistant  Secretary  for  Export  Enforcement 
[FR  Doc  80-1101  Filed  1-17-88;  8:45  am] 
MUJNO  COOC  3t10-OT-« 


PrMidantial  Dadslon;  Antt-Frtction 
BMring  Section  232  National  Security 
Import  Investigation 

agency:  Department  of  Commerce, 
Bureau  of  Export  Administration.  Export 
Administration,  Office  of  Industrial 
Resource  Administration. 

ACnON:  Announcement  of  Presidential 
Decision. 


I  The  President  has  determined 
that  no  action  is  necessary  to  adjust 
imports  of  anti-friction  l>earings  under 
authority  of  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended. 
Included  herein  are  the  Executive 
Summary  of  the  Department  of 
Commerce's  July  1988  section  232  report 
to  the  President,  and  the  text  of  the 
Commerce/Defense  November  1988 
supplemental  report  to  the  President  on 
the  impact  of  other  Administration 
initiatives  on  the  industry's  ability  to 
meet  national  security  requirements. 

FOn  FURTHER  MFORMATtON  CONTACR 

John  A.  Richards,  Deputy  Assistant 
Secretary  for  Industrial  Resource 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  (202) 
377-4506. 

SUPPLEMENTARY  INFORMATION:  On  July 
17, 1987,  the  Anti-Friction  Bearing 
Manufacturers  Association  (AFBMA) 
petitioned  the  Department  of  Commerce 
(DOC)  to  conduct  an  investigation  under 
section  232  of  the  Trade  Expansion  Act 
of  1962,  as  amended,  to  determine  the 
effect  of  imports  of  ball  and  roller 
bearings  on  the  national  security.  The 
DOC  announced  its  initiation  of  an 
investigation,  and  solicited  public 
comments  in  the  Federal  Register  on 
August  4. 1987. 

On  July  15. 1988.  Secretary  Verity 
submitted  his  investigation  report  to  the 
President.  The  investigation  found  that, 
at  the  present  time,  the  domestic  bearing 
industry  would  be  able  to  meet  most  but 
not  all  national  security  requirements  in 
the  event  of  a  major  conventional  war. 
The  Secretary  recommended  that  the 
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President  defer  nmHng  a  fmding 
pending  a  supplemental  Commerce/ 
Defense  Department  analysis  of  the 
impact  of  various  ongoing 
Administration  initiatives  on  the 
industry's  ability  to  meet  national 
security  requirements.  On  August  5. 
1988,  the  President  accepted  Secretary 
Verity's  recommendation  and  directed 
Commerce  and  Defense  to  prepare  the 
supplemental  analysis. 

On  November  16. 1988,  Secretary 
Verity  submitted  this  supplemental 
analysis  which  concluded  that 
improvements  in  economic  conditions 
for  the  industry,  in  conjunction  with  the 
likely  impact  of  other  Administration 
initiatives,  should  be  sufficient  to  bring 
the  industry  into  an  acceptable  posture 
for  national  security  purposes.  Based  on 
this  analysis,  the  Seo^tary 
recommended  that  the  President 
determine  that  imports  of  anti-friction 
bearings  do  not  threaten  to  impair  the 
national  security. 

On  November  2a  198a  the  White 
House  announced  that  the  President  had 
determined  that  no  action  is  necessary 
to  adjust  imports  of  anti-friction 
bearings  under  authority  of  section  232 
of  the  Trade  Expansion  Act  of  1962.  as 
amended. 

Both  the  Executive  Summary  of 
Commerce's  July  15, 198a  section  232 
report  and  the  complete  text  of  the 
November  16, 1988,  supplemental 
Commerce/Defense  report  are 
reproduced  below.  A  declassified 
version  of  the  July  15  report  will  be 
available  for  public  review  and 
duplication  in  the  Bureau  of  Export 
Administration's  Office  of  Security  and 
Management  Support,  Room  4886,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  (202)  377-2593. 
Paul  FraadralMis. 
Under  Secretary  for  Export  Administration. 

Executive  Summary 

Background 

On  July  17, 1987,  the  Anti-Friction 
Bearing  Manufacturers  Association 
(AFBMA)  petitioned  the  Department  of 
Commerce  (DOC)  to  conduct  an 
investigation  under  section  232  of  the 
Trade  Expansion  Act  of  1962,  as 
amended,  to  determine  the  effect  of 
imports  of  ball  and  roller  bearings  on 
the  national  security. 

Under  this  statute,  the  President  has 
authority  to  adjust  imports  based  on 
recommendations  from  the  Secretary  of 
Commerce.  DOC  has  one  year  in  which 
to  complete  its  investigation  and 
forward  its  report  to  the  President 

In  its  petition,  the  AFBMA  asserted 
that  "the  domestic  bearings  industry  is 
in  a  state  of  serious  decline  *  *  *  (and 


unless  action  is  taken)  the  domestic 
industry's  ability  to  supply  military  and 
related  conimerdal  needs  is  seriously 
endangered." 

The  petitioner  requested  that  quotas 
be  established  ranging  from  0  percent  to 
34  percent  of  the  U.S.  market  for  the 
various  bearing  product  categories.  By 
statute,  DOC  must  report  findings  and 
recommendations  to  the  President  by 
July  17. 1988. 

The  Significance  of  Bearings  to  Defense 
Manufacturing 

Antifriction  bearings  are  essential  in 
any  metal  product  with  moving  parts, 
and  therefore  are  necessary  for 
manufacturing  defense  products  as 
mundane  as  motor  vehicles  and  as 
sophisticated  as  high  accuracy 
gyroscopes  for  missile  guidance 
systems.  Direct  and  indirect  military 
consumption  of  bearings  account  for 
about  one-fifth  of  U.S.  apparent 
consumption.  For  example,  the  KC-10 
refueling  aircraft  uses  an  estimated  6000 
bearings;  the  C-17  transport  plane  uses 
about  10,000  bearings  and  the  average 
helicopter  uses  about  2500  bearings  in 
its  transmissions,  gear  boxes  and  rotor 
linkages.  Accordingly,  the  Department 
considers  a  viable  domestic  bearings 
industry  as  a  key  element  of  tfie  defense 
manufacturing  base. 

Methodology  for  the  Investigation 

The  methodology  for  this  investigation 
is  based  on  a  two-step  process. 

Step  1 

Compare  total  available  supply  of 
each  product  with  anticipated  demand 
during  a  specified  national  security 
emergency — a  one  year  mobilization 
period  followed  by  one  year  of  a  major 
conventional  conflict. 

Supply  is  the  sum  of  the  following 
elements: 

— Domestic  mobilization  capacity 
(developed  from  responses  to  our 
industry  survey); 

— Importer  and  domestic  inventories 
(also  from  industry  survey);  and 

— Reliable  imports  (embodied  in  the 
model  of  the  1984  NSC  Stockpile  Study). 

Demand  for  each  product  is 
determined  through  an  input/output 
analysis  of  end-use  product 
requirements  in  the  1984  NSC  Stockpile 
Study.  (This  approach  was  approved  by 
the  NSC  DOD  and  FEMA.) 

Step  II 

In  categories  where  a  supply  shortfall 
is  fcund.  determine  whether  imports 
have  been  a  significant  cause  of  the 
industry's  inability  to  meet  national 
security  requirements. 


In  addition  to  this  snapshot  supply/ 
demand  review,  die  Departm.  nt  also 
analyzed  current  and  prospective 
market  trends  to  evaluate  the  industry's 
ability  to  meet  national  security 
requirements  in  the  futiue. 

Significant  Industry  Trends 

Domestic  shipments  (in  constant  1987 
dollars)  have  declined  from  a  high  of 
$4.8  billion  in  1979  to  $3  billion  in  1987. 

Employment  has  declined  from  a  high 
of  Sa300  workers  in  1979  to  43,000 
workers  in  1987. 

Profitability  (net  before  taxes)  has 
declined  irora  a  high  of  9.3  percent  in 
1980  to  3.8  percent  in  1^6  (last  year  for 
which  data  is  available). 

Since  the  late  1970s  about  30  plants 
accounting  for  over  $1  billion  in 
production  capacity  have  closed. 

About  half  of  the  31  domestic 
producers  surveyed  by  DOC  for  this 
investigation  depend  on  imported  steel 
to  varying  degrees  to  manufacttue 
finished  bearings.  Nine  companies  who 
import  bearings  quality  steel  do  so 
because  of  a  lack  of  domestic 
availability.  Further,  many  domestic 
bearing  manufacturers  depend  on 
imports  of  bearing  components  for  their 
finished  products.  Therefore,  the  U.S.  is 
more  dependent  on  foreign  sources  to 
manufacture  bearings  than  trade  data 
indicate. 

Import  penetration  varies  significantly 
depending  on  the  bearing  category.  In 
some  product  categories,  U.S. 
manufacturers  still  control  the  domestic 
market.  However,  in  other  product  lines 
foreign  manufacturers  dominate  the 
market  while  import  penetration  is 
increasing  and  domestic  shipments  and 
production  capabilities  are  declining. 

DOD  industry  experts  project  that 
imports  are  likely  to  gain  increased 
shares  of  the  U.S.  market — the  large 
European  and  Japanese  international 
bearing  corporations  have  consolidated 
their  hold  on  home  markets,  and  have 
increasingly  turned  their  attention  to  the 
United  States. 

Supply  Shortfall  Analysis 

Bearings-Surpluses/Shortfalls  and 
1987  Import  Penetration 
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Bearings-Surpluses/Shortfaus  and 
1987  Import  Penctratkx — Continued 
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Projected  supply  can  meet  national 
security  requirements  in  the  following 
eight  categories.  Therefore,  it  was 
determined  that  imports  do  not  threaten 
to  impair  the  national  security  in  these 
product  lines  at  the  present  time. 
— ^Thrust  bearings 
— Other  ball  bearings 
—Tapered  roller  bearings 
— Spherical  roller  bearings 
— Superprecision  ball  bearings  under 

30nun 
— Superprecision  ball  bearings  30- 

100mm 
— Superprecision  ball  bearings  over 

100mm 
— Superprecision  cylindrical  roller 

bearings 

Supply  shortfalls  exist  in  seven  of  the 
fifteen  categories  under  investigation: 

— Integral  shaft  bearings 

— Regular  cylindrical  roller  bearings 

— Needle  roller  bearings 

—Other  roller  bearings 

— Regular  ball  bearings  under  30mm 

— Regular  ball  bearings  30-lOOmm 

— Regular  ball  bearings  over  100mm 

A  further  review  of  supply  availability 
and  market  trends  in  these  categories 
was  conducted.  In  five  of  the  seven 
categories,  it  was  determined  that 
imports  do  not  threaten  to  impair  the 
national  security  at  the  present  time: 

Integral  shaft  bearings:  In  1987, 
imports  accounted  for  about  33  percent 
of  the  units  but  only  6  percent  of  the 
value  of  U.S.  consumption.  It  was 
therefore  determined  that  imports  are 
not  a  significant  factor  relating  to  the 
industry's  inability  to  meet  national 
security  requirements. 

Regular  cylindrical  roller  bearings: 
The  Department's  survey  of  bearing 
manufacturers  identified  adequate 
surplus  production  capacity  of 
superprecision  cylindrical  roller 
bearings  to  cover  projected  shortfalls  in 
the  regular  precision  category. 

Needle  roller  bearings:  In  1987. 
imports  accounted  for  less  than  10 


percent  of  the  units  and  value  of  U.S. 
consumption.  It  was  therefore 
determined  that  imports  do  not  have  a 
significant  impact  on  the  industry's 
inability  to  meet  national  security 
requirements. 

Other  roller  bearings:  Imports 
accounted  for  about  half  of  U.S. 
consumption  in  the  'catch  all'  basket  for 
roller  bearings  that  are  not  classifled 
under  one  of  the  other  categories. 
However,  mounted  roller  bearings 
account  for  nearly  70  percent  of  this 
category  and  many  of  these  are  tapered 
roller  and  spherical  bearings  with  cast 
or  forged  mountings  attached.  There  is 
excess  production  capacity  to 
manufacture  tapered  roller  and 
spherical  bearings  that  could  be  used  to 
eliminate  the  projected  shortfall  in  this 
category. 

Uvular  ball  bearings  over  100mm: 
The  Department's  survey  of  bearing 
manufacturers  identified  adequate 
suirplus  production  capacity  of 
superprecision  ball  bearings  over  100mm 
to  cover  the  projected  shortfall  in  the 
regular  precision  category. 

The  Department's  analysis  indicates 
that  shortfalls  which  can  be  attributed 
to  high  levels  of  import  penetration  exist 
in  two  of  the  fifteen  bearing  categories 
under  review. 

Regular  Precision  Ball  Bearings  Under 
30mm 

A  shortfall  of  $71  million  (1982 
dollars)  is  projected  for  the  mobilization 
year  and  a  $40  million  shortfall  during 
the  war  year.  Surplus  superprecision 
production  capacity  would  reduce  but 
not  eliminate  these  shortfalls.  This 
category  accounted  for  12  percent  of  the 
volume  and  3  i>ercent  of  the  value  of 
U.S.  consumption  in  1987. 

In  1967,  imports  accounted  for  58 
percent  of  the  value  and  78  percent  of 
the  volume  of  domestic  consumption. 
From  1982-87,  U.S.  shipments  fell  22 
percent  by  value  and  17  percent  by 
volume.  During  the  same  period,  imports 
rose  41  percent  by  value  and  79  percent 
by  volume.  Major  import  sources  are 
Japan,  Thailand  and  Singapore  (imports 
from  the  latter  two  countries  entirely 
reflect  activity  by  Japan's  Minebea). 
From  1984-87,  half  of  the  U.S.  firms 
producing  these  bearings  discontinued 
production  leaving  five  remaining 
companies  (three  of  which  are  foreign- 
owned). 

Regular  Precision  Bearings  30-lOOmm 

A  shortfall  of  $174  million  is  projected 
for  the  mobilization  year  followed  by  a 
shortfall  of  $129  million  in  the  war  year. 
Surplus  superprecision  production 
capacity  would  reduce  but  not  eliminate 
these  shortfalls.  This  category 
accounted  for  13  percent  of  the  volume 


and  9  percent  of  the  value  of  U.S. 
consumption  in  1987. 

In  1987,  imports  accounted  for  43 
percent  of  the  value  and  61  percent  of 
the  volume  of  domestic  consumption. 
From  1982-87,  U.S.  shipments  fell  8 
percent  by  value  and  rose  1  percent  by 
volume.  During  this  period,  imports  rose 
38  percent  by  value  and  SO  percent  by 
volume.  Major  import  sources  are  Japan, 
Canada,  Italy  and  West  Germany. 
Defense  uses  are  pervasive  and  range 
from  ground  transportation  to  ordnance 
equipment. 

Key  use  Actions  Affecting  Bearings 

Before  reaching  a  decision  regarding  a 
national  security  threat  posed  by 
imports,  it  is  important  to  consider  what 
steps  the  Government  has  and  is  taking 
to  address  the  industry's  problems. 

DOD  currently  has  in  place  a  Federal 
Acquisition  Regulation  (FAR)  requiring 
domestic  procurement  of  ball  bearings 
under  30mm  used  in  military  products. 
DOD  has  published  draft  regulations  to 
expand  the  existing  FAR  to  cover  all 
bearings  used  military  products.  DOD  is 
also  undertaking  a  number  of  other 
initiatives  to  help  improve  the  industry's 
production  base  and  ability  to  meet 
national  security  requirements. 

Findings 

The  Department's  investigation  fmds 
that,  at  the  present  time,  the  domestic 
bearings  industry  would  be  able  to  meet 
most  but  not  all  national  security 
requirements  in  the  event  of  a  major 
conventional  war.  Further,  imports 
continue  to  pose  significant  challenges 
to  domestic  manufacturers  in  a  number 
of  product  lines  which  could  lead  to  the 
further  erosion  of  domestic  production 
capabilities.  The  Administration  is 
currently  taking  a  number  of  steps  to 
improve  the  bearing  industry's 
production  capabilities  including  the 
DOD  draft  Federal  Acquisition 
Regulation  (FAR)  that  will  require 
domestic  procurement  of  all  defense 
related  bearings. 

Recommendations 

The  Secretary  of  Commerce 
recommends  that  the  President  defer 
making  a  finding  in  this  investigation  or 
taking  any  action  under  section  232  until 
the  effect  of  these  initiatives  on  the 
bearing  industry's  ability  to  meet 
national  security  requirements  has  been 
evaluated  by  the  Departments  of 
Commerce  and  Defense. 

The  President, 

The  White  House.  Washington.  DC  20520. 

Dear  Mr.  President:  On  July  15. 1988. 1 
forwarded  to  you  the  Department  of 
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Commerce's  study  on  the  Effect  of  Anti- 
friction Bearing  Imporis  on  the  National 
Security  conducted  under  Section  232  of  the 
Trade  Expansion  Act  of  1962.  as  amended. 
Our  investigation  determined  that  the 
domestic  bearing  industry  would  be  able  to 
meet  most  but  not  all  national  security 
requirements  in  the  event  of  a  major 
conventional  war.  Further,  we  concluded  that 
imports  continued  to  pose  significant 
challenges  to  domestic  manufacturers  in  a 
number  of  product  lines  which  could  lead  to 
the  further  erosion  of  domestic  production 
capabilities. 

Notwithstanding  these  concerns.  I 
recommend  that  you  defer  a  Hnal  decision  in 
this  case  because  the  Administration  is 
currently  undertaking  a  number  of  initiatives 
designed  to  improve  the  bearing  industry's 
ability  to  meet  national  security 
requirements. 

Speciflcally,  the  Department  of  Defense 
(DOD)  has  developed  a  Bearings  Action  Plan 
that  requires  domestic  procurement  of  certain 
defense-related  bearings  (via  a  DOD  Federal 
Acquisition  Regulation  Supplement)  and 
includes  a  number  of  other  actions  designed 
to  improve  the  bearing  industry's 
competitiveness  and  ability  to  meet  defense 
requirements. 

After  considering  our  report  and 
recommendations,  you  decided  to  defer  a 
final  decision  in  the  Section  232  investigation 
pending  receipt  of  a  Department  of 
Conunerce/DOD  evaluation  of  the  effects  of 
the  Administration's  efforts  in  support  of  the 
bearing  industry.  The  main  points  of  my 
analysis  are  as  follows: 

•  In  the  event  of  a  global  conventional 
war,  the  domestic  industry  would  be  able  to 
meet  most  national  security  requirements. 
Domestic  bearing  manufacturers  would  be 
unable  to  meet  national  security  needs  only 
in  two  regular  precision  product  lines. 

•  Even  in  the  event  of  such  a  major 
miUtary  conflict,  the  domestic  Industry  would 
be  able  to  meet  all  superprecision  bearing 
requirements,  which  are  the  most  critical 
elements  for  the  production  of  advanced 
weapon  systems. 

•  The  DOD  Federal  Acquisition  Regulation 
Supplement  should  provide  the  domestic 
industry  with  an  assured  market  for  defense 
related  products.  Furthermore,  the  other 
elements  in  the  Bearings  Action  Plan  (for 
example,  the  planned  research  center  for 
t>earing  manufacturing  technology,  and  the 
bearing  refurbishment  program  to  transfer 
refurbishment  work  from  DOD  facilities  to 
domestic  bearing  companies)  should  provide 
the  U.S.  bearing  industry  with  additional 
market  opportunities. 

•  Finally,  since  our  initial  Section  232 
analysis,  the  U.S.  industry  has  benefitted 
from  an  increase  in  demand  for  bearings  and 
is  now  operating  at  very  high  capacity 
utilization  rates.  Further,  there  has  been  an 
increase  in  new  and  expanded  plant 
investment  by  domestic-  and  foreign-owned 
companies  in  the  United  States,  which  should 
result  in  an  increase  in  U.S.  capability  to 
produce  bearings. 

Although  the  issue  of  antidumping/ 
countervailing  duty  investigations  cannot  be 


regarded  as  a  factor  for  consideration  in  the 
Section  232  investigation,  it  is  useful  to 
discuss  the  investigations  in  light  of  current 
bearing  industry  issues. 

On  October  28. 1988,  the  Department  of 
Commerce  issued  its  preliminary 
antidumping  investigation's  determinations 
on  bearing  imports  from  nine  countries.  «vith 
dumping  margins  generally  in  the  range  of  20- 
80  percent.  The  final  antidumping 
determinations  will  be  issued  no  earlier  than 
January  1989. 

I  have  enclosed  a  short  paper  which 
describes  the  industry's  status. 
Administration  programs  and  preliminary 
antidumping  determinations  in  more  detail.  I 
have  also  enclosed  a  letter  from  the  DOD 
outlining  the  status  of  Bearings  Action  Plan 
programs.  Based  on  our  analysis,  I 
recommend  that  you  determine  that  imports 
of  antifriction  bearings  do  not  threaten  to 
impair  the  national  security. 

Sincerely. 
Bill  Verity, 
Secretary  of  Commerce. 

FACTORS  FOR  CONSIDERA'nON— 
BEARINGS  SECTION  232 
SUPPLEMENTARY  PAPER 

Industry  Status 

The  current  demand  for  bearings  in 
the  United  States  is  at  its  highest  point 
in  many  years  as  major  bearing- 
consuming  industries,  such  as 
automobiles,  aerospace  and  off-road 
equipment  are  experiencing  significant 
sales  increases. 

The  U.S.  bearing  industry  has 
benefitted  from  the  substantial  increase 
in  domestic  demand  and  has  been 
operating  at  close  to  100  percent  of  its 
capacity  for  the  last  six  months  in 
almost  every  bearing  category  examined 
under  the  Section  232  investigation.  In 
fact  for  some  bearing  categories,  the 
U.S.  industry  has  been  operating  at  full 
capacity  for  over  a  year. 

As  a  result  of  the  high  capacity 
utilization  rates,  lead  times  for  new 
orders  are  longer  than  last  year  in 
nearly  every  category.  This  has 
contributed  to  price  increases,  which 
reportedly  have  reached  as  much  as  30 
percent  in  some  categories.  Moreover, 
further  price  increases  can  be  expected 
as  the  pressure  on  plant  capacity 
continues. 

These  Indicators  of  the  health  of  the 
U.S.  bearings  industry  all  point  to  a 
general  upturn  in  business  opportunities. 
It  is  likely  that  these  opportunities  will 
result  in  a  more  competitive  U.S. 
bearings  industry,  which  will  enhance 
its  capability  to  produce  bearings  to 
meet  national  security  requirements  in 
an  emergency. 

Investment 

The  United  States  has  recently 
attracted  significant  investment  in  the 


bearing  industry.  The  underiying 
reasons  for  this  new  investment  leave  us 
optimistic  about  the  industry's  future 
competitiveness.  Not  only  have  some 
production  costs  (labor  and  material)  in 
the  United  States  fallen  below  our 
European  and  Japanese  competitors,  but 
major  bearing  consuming-industries 
appear  to  be  making  a  comeback,  after 
years  of  poor  performance.  Large  cost 
savings  and  improved  quality  in  bearing 
production  can  now  be  achieved  by 
investing  in  the  latest  process 
technologies. 

Currently,  more  investment  is  taking 
place  in  the  U.S.  bearing  sector  than  in 
any  other  world  bearing  sector.  Much  of 
this  investment  has  come  from  several 
of  the  large  foreign  bearing 
multinationals.  Several  of  these  firms 
have  announced  that  they  intend  to 
invest  large  sums  of  money  for 
expansion  of  existing  U.S.  facilities  and 
for  the  construction  of  new  plants. 

Some  examples  of  this  investment 
include  the  following:  Koyo  Seiko  of 
Japan  has  allocated  $60-70  million  for 
the  next  three  years  to  expand  its  South 
Carolina  plant  to  produce  tapered  roller 
bearings  and  to  increase  ball  bearing 
capacity.  NSK  of  Japan  plans  to  spend 
$50  million  to  expand  its  Michigan  and 
Iowa  ball  bearing  facilities  over  the  next 
two  years.  SKF  of  Sweden  has 
announced  a  $35  million  expansion  of  its 
Georgia  plant  to  produce  standard  ball 
bearings,  and  is  spending  additional 
millions  upgrading  its  bearing  plants  in 
Pennsylvania,  Kentucky  and  New  York. 
FAG  of  Germany  is  dramatically 
expanding  its  Missouri  factory,  and  IMTN 
of  Japan  has  nearly  completed  the 
expansion  of  one  of  its  Illinois  plants. 
Further,  two  new  foreign  entries  to  the 
American  market,  Georg  Muller  of 
Germany,  and  Nachi-Fujikoshi  of  Japan, 
have  each  announced  new  ball  bearing 
plant  constructions  in  Illinois  and 
Michigan. 

Many  domestic  firms  are  also 
investing  heavily  and  some  companies 
are  increasing  their  investment  plans. 
MPB.  one  of  the  country's  fmest 
producers  of  superprecision  bearings, 
has  announced  a  five-year  $40  million 
investment  plan.  Timken  is  expanding 
its  North  Carolina  tapered  roller 
bearings  facility  and  is  planning  other 
expansions.  Federal-Mongul  is  nearing 
completion  of  its  new  $65  million  ball 
bearing  plant  in  Permsylvania. 

The  new  investment  and  plant 
expansion  examples  mentioned  above 
are  a  healthy  indication  of  the  improving 
strength  of  the  U.S.  maricet  for  bearings. 
Such  an  expansion  of  capacity  in  the 
United  States  to  produce  bearings 
should  clearly  boost  our  domestic 
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capability  to  prodw  bearings  for 
national  sauuHy  needa  during  a 

mobilisation. 

Bearings  Action  Plan  Programs 

The  Federal  DOO  Aquiaitioa 
Regulation  Suppieaent  PFARS)  on  all 
Defenae  Department  procurements  of 
antifriction  bearings  was  established  in 
August  1988  for  a  three  to  five  year 
period.  The  DFARS  could  provide  an 
estimated  $40-50  million  in  additional 
revenue  opportunities  to  domestic 
suppliers  of  defense-related  bearings.  It 
should  also  reverse  the  increase  in 
defense-related  bearings  imports  which 
would  otherwise  have  occurred.  The 
DFARS  covers  all  ball  bearings  30mm 
and  above  and  all  roller  bearings.  This 
new  DFARS  complements  the  1971 
DFARS  on  miniature  and  instrument 
bearings  (30mm  and  below). 

In  addition  to  the  DFARS,  the 
Bearings  Action  Plan  contains  other 
programs  which  should  have  an  impact 
on  the  competitiveness  of  the  U.S. 
bearings  industry.  For  example,  the 
Department  of  Defense  has  a  project 
underway  to  establish  a  Research 
Center  on  Bearings  Manufacturing 
Process  Technology.  The  Center  will  be 
operated  by  a  coalition  of  universities 
and  private  organizations,  with 
significant  DOD  funding  requested.  The 
obiective  of  the  center  will  be  to  focus 
on  production  technology  for  ball  and 
roller  bearings,  with  a  goal  of  decreased 
reUance  on  foreign  sources  for  defense- 
related  bearings. 

The  Defense  Department  is  also 
involved  in  transferring  some  of  the 
bearing  refurbishment  work  if  now 
performs  in-house  to  prrvate  industry, 
especially  where  the  refurbishment 
involves  compHcated  processing.  This 
should  provide  mdostry  with  additional 
defense-related  bosiness  to  maintain 
and  expand  capacity. 

The  Defense  Indnstrial  Supply  Center 
recently  held  a  special  conference  m 
Philadelphia  on  aircraft  engine  bearings, 
which  brooght  together  customers  and 
suppliers  to  discass  mutual  concerns. 
The  approach  was  beneficial  for  both 
parties,  and  DOD  intends  to  continue 
this  dialogue  in  future  conferences  with 
the  bearings  industry. 

The  last  area  of  interest  with  DOD 
programs  is  the  enhanced  effort  to 
identify  and  proaecnte  manufacturers  or 
suppliers  invoNed  in  potential 
fraudulent  activities  with  the  Defense 
Department  Currently,  the  Defense 
CriJoinal  lirvestigatTve  Service  is 
investigating  alleged  wrongdoing  by  two 
supplios  of  bearings.  Through  this  Idnd 
of  effort  the  sales  of  legitimate  bearing 
suppliers  will  be  enhanced  if  the 
accused  parties  are  found  guilty  and 


debarred  from  further  DOD 
procurement. 

The  DOD  bearings  initiatives  should 
help  U.S.  bearing  producers  to  boost 
their  competitive  position  with  respect 
to  the  defeiMe-related  bearings  business. 
Clearly,  these  programs  are  focused  on 
the  defense-critical  area  of  bearings 
production,  which  has  been  the  focus  of 
oar  232  investigation.  We  anticipate  an 
overall  increase  in  U.S.  capabilities  in 
this  area. 

Antidumping/Countervailing  Duty 
Investigations 

Although  this  issue  cannot  be 
regarded  as  a  factor  for  consideration  in 
the  section  232  investigation,  it  is  useful 
to  discnss  the  antidumping/ 
countervailing  doty  investigations  in 
light  of  current  bearing  industry  issues. 

On  August  30, 1988,  the  Commerce 
Department  issued  its  preliminary 
determinations  of  subsidies  in  the 
countervailing  duty  investigations  on 
bearing  imports  from  Thailand  and 
Singapore.  The  preliminary  net  subsidy 
rates  were  17.83  percent  for  Thailand 
and  4.95  percent  for  Singapore. 

On  October  28, 1988,  Commerce 
issued  its  preliminary  determinations 
that  imports  of  antifriction  bearings 
from  West  Germany,  France,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
Thailand  and  the  United  Kingdom  are 
being  sold  in  the  United  States  at  less 
than  fair  value.  The  estimated  dumping 
margins  range  from  .48  percent  to  ^5.88 
percent  with  most  of  the  margins  falling 
in  the  20  percent  to  80  percent  range. 

The  Dc^rtment  wiO  make  its  final 
antidomping  and  countervailing  duty 
determinations  no  earlier  than  January 
la  1989.  To  the  extent  that  it  finds  that 
bearings  an  not  being  fairly-traded  in 
the  United  States  and  the  International 
Trade  Commission  finds  that  bearings 
imports  are  causing  injury  to  the 
domestic  industry,  the  Department  will 
impose  antidumping/countervailing 
duties  based  upon  the  final  dumping 
margins/net  subsidy  rates. 

Coaclusioa 

Since  our  initial  section  232  analysis 
was  completed,  the  U.S.  industry  has 
benefitted  from  an  increase  in  demand 
for  bearings  and  is  now  operating  at 
very  hi^  capacity  otilization  rates. 
Further,  there  has  been  an  increase  in 
new  and  expended  plant  investment  by 
U.S.  and  foreign  companies,  resulting  in 
an  increase  in  U.S.  capability  to  produce 
bearings. 

The  recent  implementation  of  a 
DFARS  on  bearings  should  provide  the 
domestic  industry  with  an  assured 
market  for  defense-related  products. 
Furthermore,  the  other  elements  in  the 


DOD  Bearings  Action  Plan  rhould  help 
the  U.S.  bearing  industry  improve  lu 
competitiveness. 

We  therefore  conclude  that  the 
competitiveness  of  the  U.S.  bearing 
industry  has  improved  since  the  DOCs 
July  1988  report.  We  farther  conclude 
that  the  trends  and  programs  cited 
above  should  lead  to  further 
improvements  in  the  industry's 
competitiveness  and  in  its  ability  to 
meet  national  security  requirements. 

Mr.  John  A  Richards. 

Deputy  Assistant  Secretary  for  Imkistrial 
Retourcea  Admiaistrotion.  Deportment 
of  Commerce,  Bureau  of  Export 
Administration,  Washington,  DC  202M. 

October  28. 1988. 

Dear  John,  Per  your  letter  of  October  7  we 
have  attempted  to  evahiate  our  inttiatives  to 
assist  the  dbmestic  bearing  industry.  As  jroo 
know,  none  of  our  initiatives  have  been  in 
place  saffident  time  to  make  definite 
statements  as  to  their  impact  on  the  industry. 
Based  on  the  large  vohmie  of  correspondence 
we  have  received  in  the  past  few  weeks  from 
bearing  users  expressing  concern  over  price 
increases  and  nonavailability  of  bearings,  it 
appears  as  if  our  efforts  are  bringing  about 
increased  sales  of  domestic  bearings. 

The  Department  received  almost  30  public 
comments  responding  to  the  publication  of 
our  hitertm  procm«ment  restriction.  We  wil! 
reconcile  those  minments  and  hopcfnlty 
publish  a  final  rale  within  80  days.  The 
comments  were  generally  confined  to  further 
fine-tuning  the  restriction  with  expected 
expressions  of  concern  from  foreign 
manitfacturers  and  governments.  Directing  an 
increased  portxm  of  the  S500  to  $800  million 
aniHial  defense  bearing  procurement  to 
domestic  sowrces  will  improve  their 
profitability,  which  tbey  will  bopefafly  use  to 
make  themselves  sMra  coopctitive. 

We  are  actively  wiikiiig  with  the  Aati- 
Frictian  Bearing  Mamfactarers  Aaaodatioo 
to  ascertain  the  manufacturing  and  product 
technology  needs  of  the  industry.  The 
Defenae  Logistics  Agency  has  a  study 
contract  underway  that  will  yield  definitive 
information  on  these  issues  io  the  coming 
months.  We  are  also  pursuing  an  independent 
assessinent  of  the  industry's  needs  thrawigb  a 
parallel  and  inibniMil  process  and  will 
develop  a  firm  course  of  action  t>y  early  1989. 
ThrougboHl  the  course  of  these  efforts,  the 
Services  will  continue  to  pursue  specific 
Manufacturing  Tecbnokigy  and  industrial 
Modemizatioa  Incentives  Programs  as 
required  to  assist  the  industry. 

The  Defense  Industrial  Supply  Center  held 
a  special  conference  this  spruig  in 
Philadelphia  on  aircraft  engine  bearings, 
which  brought  Utgether  the  customers  and 
suppliers  to  discuss  mutual  problems.  We 
believe  this  approach  is  beneficial,  and  we 
will  continue  our  efforts  to  promote 
coostractive  dialogue  between  the  customer 
and  supplier  io  the  future  with  similar 
conferences. 

The  last  area  of  interest  is  the  effort  to 
identify  and  prosecute  manufacturers  or 
suppliers  involved  in  potential  fraudulent 
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activities.  Currently,  the  Defense  Criminal 
Investigative  Service  of  the  DoDIG  is 
investigating  alleged  *vTong  doing  by  two 
suppliers  of  bearings.  Through  this  kind  of 
effort  the  sales  of  legitimate  bearing  suppliers 
will  be  enhanced  if  the  accused  parties  are 
found  guilty  and  debarred  from  further  DoD 
procurement. 

In  reviewing  the  specific  bearing  shorfalls 
identified  in  your  investigation  of  the  Section 
232  petition,  we  believe  that  the  actions  of 
our  Bearing  Action  Plan  should  be  adequate 
to  bring  the  domestic  industrial  base  into  an 
acceptable  posture  for  national  security 
purposes.  Our  respective  Departments  must 
continue  to  be  vigilant,  however,  for  foreign 
business  practices  that  may  violate  United 
States  laws  on  DoD  procurement  regulations 
and  take  appropriate  actions  where 
necessary. 

We  look  forward  to  working  with  your 
office  in  the  future  as  we  monitor  the 
progress  of  this  vital  defense  industry. 

Sincerely, 
Robert  C.  McCormack. 
Deputy  Under  Secretary  (Industrial  and 
International  Programs). 
[PR  Doc.  89-1127  Filed  1-17-89;  8:45  am] 
BHJJNQ  COOe  SS10-OT-«i 


National  Oceanic  and  Atntosptieric 
Administration 

Marina  Mammals;  Modification  of 
Permit;  San  Antonio  Zoological 
Gardens  and  Aquarium  (P3S0); 
Modification  No.  1  to  PermH  No.  497 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Public  Display  Permit  No. 
497  issued  to  the  San  Antonio  Zoological 
Gardens  and  Aquarium,  3903  North  St 
Mary's  Street  San  Antonio,  Texas 
78212.  on  April  16, 1985  (50  FR  18283)  is 
modified  in  the  following  manner 

Section  B.4  is  replaced  by: 

4.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  until  December  31, 
1988.  The  terms  and  conditions  of  this  Permit 
(Sections  B  and  C)  shall  remain  in  effect  as 
long  as  one  of  the  marine  mammals  taken 
hereunder  is  maintained  in  captivity  under 
the  authority  and  responsibility  of  the  Permit 
Holder. 

This  modification  becomes  effective 
on  December  31, 1988. 

Docmnents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
o^ices: 
Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine 

Fisheries  Service.  1335  East  West 

Highway,  Room  7324.  Silver  Spring, 

Maryland  20910;  and 
Regional  Director,  Southeast  Region, 

National  Marine  Fisheries  Service. 


9450  Koger  Boulevard.  St.  Petersburg. 
Florida  3370Z 

Date:  Januaiy  10, 1989. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doa  89-1145  Filed  1-17-89;  8:45  am] 
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Marine  Mammals;  Issuance  of  Permit; 
Souttmest  Fisheries  Center,  National 
Marine  Fisheries  Service  (P77#31) 

On  August  5, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
28902)  that  an  application  had  been  filed 
by  Southwest  Fisheries  Center,  National 
Marine  Fisheries  Service.  P.O.  Box  271, 
La  JoUa.  California  92038,  to  conduct 
scientific  research  on  Hawaiian  monk 
seals  [Monachus  schauinslandi). 

Notice  is  hereby  given  that  on  January 
12, 1989.  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407)  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543).  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  finding  that  such  Permit 
(1)  Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit:  and  (3)  will  be  consistent 
with  the  purposes  and  policies  set  forth 
in  section  2  of  the  Act  The  proposed 
research  is  consistent  with  the  purposes 
and  policies  of  the  Marine  Mammal 
Protection  Act  The  applicant  has 
demonstrated  that  a  non-lethal  method 
of  carrying  out  the  research  is  not 
feasible  in  those  instances  where  lethal 
take  may  occur.  The  Service  is  satisfied 
that  dying  seals  will  be  sacrificed  only  if 
sufficiently  fresh  seals  are  imavailable 
for  autopsy;  and  that  healthy  seals  will 
be  sacrificed  only  if  the  veterinary 
pathologist  determines  that  thorough 
examinations  of  these  control  seals  are 
critical  to  making  a  diagnosis.  We  are 
satisfied  that  the  residts  of  this  research 
will  directly  benefit  the  Hawaiian  monk 
seal  and  that  such  research  fulfills  a 
critically  important  research  need. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
office(8): 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1335  East  West 
Highway,  Room  8268.  Silver  Spring. 
Maryland;  and 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service.  NOAA.  300 


South  Ferry  Street.  Terminal  Island. 

Cahfomia  90731-7415. 

Date:  January  12, 1989. 

Nancy  Foster. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc  89-1146  Filed  l-17-«:  8:45  am) 
■aiamcooe  i6is-2>-m 


National  Tectmical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
Llcense;Codon 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Codon. 
having  a  place  of  business  in  South  San 
Francisco,  CA  94080,  an  exclusive 
hcense  in  the  United  States  and  foreign 
countries  to  practice  the  invention 
embodied  in  U.S.  Patent  Application 
Serial  Number  7-148,749,  "Vaccines  for 
the  Protection  of  Animals  Against 
Hypodermosis."  Codon  is  the  joint 
owner  of  this  invention  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce,  and  to  Codon. 

The  intended  exclusive  Ucense  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  conunents.  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Charles  A. 
Bevelacqua,  Director,  Office  of  Federal 
Patent  Licensing,  NTIS.  Box  1423. 
Springfield.  VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  (703) 
487-4650  or  by  writing  to  the  Order 
Department  NTIS.  5285  Port  Royal 
Road,  Springfield.  VA  22161. 
Douglas  |.  Campioa, 

Associate  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service.  US.  Department  of  Commerce. 
[FR  Doc  89-1113  Filed  1-17-89:  8:45  am] 
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Intent  To  Grant  Exclusive  Patent 
License;  SalstHiry  Laboratories.  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
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Commeree.  intends  to  grant  to  SaUbury 
Laboratories,  Inc.  having  a  place  of 
business  in  Charles  Qty.  lA  50616,  an 
exclusive  license  in  the  United  State*  to 
practice  the  invention  embodied  in  U^. 
Patent  Application  Serial  Number  7- 
128.386.  "Avian  Herpesvirus  AmpUcon 
as  a  Eucaryobc  Expression  Vector". 
Prior  to  any  license  granted  by  NTIS,  the 
patent  rights  in  this  invention  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Charles  A. 
Bevelacqua,  Director,  Office  of  Federal 
Patent  Licensing.  NTIS,  Box  1423, 
Springfield.  VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  [703] 
487-4650  or  by  writing  to  the  Onier 
Department.  NTIS,  5285  Port  Royal 
Road.  Springfield,  VA  22161. 
DuufpMM  |.  Caniphw, 

Associate  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc  ae-1114  Filed  1-17-89: 8:45  am] 


DEPARTMENT  OF  DEFENSE 
Of  Hoe  d  the  Cecielwy 


Defense  SystaoM  I 

CoOege  Board  of  VWtors  MeeOng 

aqcncy:  Defense  Sjrstems  Management 
College,  DOD. 

action:  Board  of  visitors  meeting. 


f.  A  meeting  of  the  Defense 
Systems  Management  College  (DSMC) 
Board  of  Visitors  will  be  held  in  Building 
22a  Fort  Belvoir.  Virginia,  on  Tuesday. 
January  31. 198B,  from  0830  ontil  153a 
The  agenda  will  indade  a  review  of 
accomplishments  related  to  the  system 
acquisition  education,  system 
acquisition  research,  and  information 
collection  and  dissemination  missions.  It 
will  also  indode  a  review  of  the  D^fC 
plans,  resources  and  operations.  The 
meeting  is  open  to  the  public;  however, 
because  of  hmitations  on  the  space 
available,  allocation  of  seating  will  be 


made  on  a  first-come,  first-serve  basis. 

Persons  desiring  to  attend  the  meeting 

should  call  Mrs.  Joyce  Reniere  on  (703) 

664-4235. 

LM.  Byaum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

January  12, 1989. 

(FR  Doc.  8»-1174  Filed  1-17-89;  8:45  amj 
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Department  of  ttie  Army 

Intent  To  Prepare  a  Draft 
EnvironmentaJ  Impact  Statement 
(DEIS)  for  Development  of  ttie  Armed 
Forces  Recreation  Center-Fort 
DeRussy,  Fort  DeRussy,  Oahu,  HI 

AOCNCV:  U.S.  Army  Corps  of  Engineers. 
DOD,  Honolulu  Engineer  District. 

For  U.S.  Army  Western  Command/ 
U.S.  Army  Support  Command.  Hawaii 
and  the  U.S.  Army  Community  and 
Family  Support  Center. 
ACnoM:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 

summary:. 

1.  The  U.S.  Army  Western  Command 
(WESTCOM)/U.S.  Army  Support 
Command,  Hawaii  (USASCH)  and  U.S. 
Army  Commimity  and  Family  Support 
Center  (CFSC)  are  in  the  conceptual 
stage  of  planning  the  development  of  the 
Armed  Forces  Recreation  Center  at  Fort 
DeRnssy,  Waikiki.  Hawaii.  The 
development  as  funded,  would  occur  in 
several  phases  over  about  seven  years. 
Neariy  aU  structures  now  used  by  the 
U.S.  Army  Reserve  would  be  razed  on 
an  incremental  basis,  except  for 
Maluhia  Hall  in  the  northern  comer  of 
Fort  DeRussy.  In  place  of  these  facilities, 
Kalia  Road  would  be  rerouted  and 
widened;  two  multi-level  parking 
structures  consisting  of  one  parking 
structure  in  the  vicinity  of  the  existing 
Post  Office  and  Saratoga  Road  and  one 
DOD  parking  facility  with  dedicated 
hotel  parking  would  be  constructed;  a 
new  400-room  hotel  tower  similar  in 
appearance  and  in  the  vicinity  of  the 
existing  Hale  Koa  Hotel  would  be  built; 
new  arrival/entrance  areas  for  the  Hale 
Koa  Hotal  complex  and  Hawaii  Army 
Museum  (Battery  Randolph]  would  be 
constructed;  and  amenities  such  as 
landscaping,  outdoor  recreational  and 
entertainment  facilities  (tennis  courts, 
putting  courses,  open  fields,  jogging 
paths,  multipurpose  pavihons,  etc.) 
would  be  provided.  The  relocation  of  the 
U.S.  Army  Reserve  activities  to 
designated  sites  elsewhere  and  the 
construction  of  new  facilities  for  them 
win  be  addressed  in  this  Environmental 


Assessment.  In  a  future  increment 
Maluhia  Hall  will  be  renovated  for  post 
support  activities.  Open  space  will  be 
expanded  with  a  generally  landscaped 
central  land  to  sea  corridor. 

2.  Alternatives  to  be  considered 
include  no  action,  various  alignments  of 
Kalia  Road,  alternate  sitings  of 
recreation/entertainment  facilities, 
varioiis  designs  and  configurations  of 
the  proposed  hotel,  and  phased 
relocation  of  the  U.S.  Army  Reserve 
activities  (only  if  existing  buildings  are 
used  or  a^ect  any  new  construction 
sites). 

3.  Potentially  significant 
environmental  concerns  include 
possible  impact  on  archaeological/ 
historic  resources;  alteration  of  existing 
vehicluar  traffic  patterns  associated 
with  the  realignment  of  Kalia  Road; 
potential  increase  in  vehicular  air 
emissions  associated  with  traffic  fiow, 
and  parking  structures;  a  shift  from  a 
predominantly  military  character  (U.S. 
Army  Reserve)  to  a  recreation /hotel 
character;  effect  on  new  view  planes; 
increase  in  defacto  visitor  population; 
economic  stimulation  from  construction 
and  visitor  expenditures;  and  perceived 
public  concerns  on  the  alternative  uses 
of  Fort  DeRussy. 

4.  Public  involvement  and  project 
scoping  will  consist  of  processing  a 
notice  of  the  project  through  the 
Areawide  Clearinghouse;  advertising 
the  Notice  of  Intent  in  the  State  of 
Hawaii  Office  of  Environmental  QuaHty 
Control  Bulletin,  and  through  contacting 
local  Neighborhood  Boards  and  other 
community  groups,  affected  government 
agencies,  private  organizations,  and 
individuals.  Public  workshops  to  scope 
the  EIS  WUl  be  held  but  are  not  yet 
scheduled.  Public  meeting  will  be  held 
after  distribution  of  the  DEIS.  All 
interested  government  agencies, 
planning  advisory  committees,  and 
private  organizations  and  individuals 
are  encouraged  to  provide  input  into  the 
study  process,  identifying  potential 
environmental  and  social  concerns  and 
effects,  and  developing  measures  to 
avoid,  ameliorate,  or  mitigate  adverse 
environmental  social  impacts. 

5.  Coordination  will  be  undertaken 
with  adjoining  land  owners;  the  U.S. 
Environmental  Protection  Agency;  other 
Federal  agencies.  State  of  Hawaii 
agencies  such  as  the  Department  of 
Health,  Department  of  Land  and  Natural 
Resources,  Department  of  Business  and 
Economic  Development.  Department  of 
Transportation,  Office  of  State  Planning, 
and  Office  of  Environmental  Quality 
Control;  City  and  County  of  Honoiula 
agencies  such  as  Board  of  Water  Supp'y, 
Police  Department,  Fire  Department, 
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Department  of  Housing  and  Community 
Development.  Department  of  Land 
Utilization.  Department  of  General 
Planning,  Department  of  Parks  and 
Recreation,  Department  of  Public 
Works,  and  Department  of 
Transportation  Services;  and 
organizations  such  as  the  Hawaii 
Visitors  Bureau  and  the  Waikiki 
Neighborhood  Board. 

6.  The  Draft  EIS  is  currently  scheduled 
to  be  available  for  public  review  in 
January  1990.  Questions  about  the 
proposed  action  and  the  DEIS  can  be 
addressed  to:  David  G.  Sox,  U.S.  Army 
Engineer  District,  Honolulu,  Military 
Branch,  Installation  Support  Section, 
Building  230,  Port  Shafler,  Hawaii 
96858-5440,  Telephone:  (808)  438-5030/ 
1489. 

Lewis  D.  Walker, 

Deputy  for  En  vironment  Safety  and 
Occupational  Health  OASA  flStJ. 
January  11, 1989. 

[FR  Doc.  89-1074  Filed  1-17-89;  8:45  am) 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commissk)n  Meeting  and  PuMc 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
January  25, 1969  beginning  at  1:00  p.m.  in 
the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  public. 

An  informal  pre-meeting  conference 
among  the  Conunissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  a.m.  at  the  same  location. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Pennsylvania  Fisfi  Commission 
D-aO-32  CP  (RENEWAL).  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
to  12.1  million  gallons  (mg]/30  days  of 
water  to  the  applicant's  Pleasant  Motmt 
Fish  Cultural  Station  from  Well  Nos.  2 
and  3.  Commission  approval  on  Mardi 
28, 1984  was  hmited  to  five  years  and 
will  expire  unless  renewed.  The 
applicant  requests  that  the  total 
withdrawal  frtjm  all  wells  remain 
limited  to  20.7  mg/30  days.  The  project 


is  located  in  Mount  Pleasant  Township, 
Wayne  County,  Pennsylvania. 

2.  Occidental  Chemical  Corporation 
0-84-46  (RENEWAL).  An  application 
for  the  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  91.6 
nig/30  days  of  water  to  the  applicant's 
industrial  facility  from  Well  Nos.  7, 8 
and  9.  Commission  apiH^val  on  January 
30, 1985  was  limited  to  four  years  and 
will  expire  unless  renewed.  The 
applicant  requests  that  the  total 
withdrawal  bam  all  wells  remain 
limited  to  114  mg/30  days.  The  project  is 
located  in  Burlington  Township, 
Burlington  County,  New  Jersey. 

3.  Department  of  the  Army — 
Tobyhanna  Army  Depot  D-87S7  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  4.75  and  3.11  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
new  Well  No.  6  and  existing  Well  No.  1, 
respectively,  and  to  limit  the  withdrawal 
frvm  all  wells  to  20.0  mg/30  days.  The 
project  is  located  in  Coolbaugh 
Township,  Monroe  County, 
Pennsylvania. 

4.  Walnut  Bank  Water  Company 
D-S8-69  CP.  An  application  for  approval 
of  a  ground  water  withdrawal  project  to 
supply  up  to  5.16  mg/30  days  of  water 
from  new  Well  No.  2.  The  project  is  in 
Richland  Township.  Bucks  County  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area.  Well  No.  2  is 
located  3600  feet  southeast  of  the 
intersection  of  East  Pumping  Station  and 
Heller  Roads. 

5.  ICI  Americas,  Inc.  D-88-74.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  43.452  mg/30  days  of  water  to  the 
applicant's  industrial  facility  from 
existing  Well  Nos.  8.  9, 10  and  11,  and  to 
limit  the  withdrawal  from  all  wells  to 
60.04  mg/30  days.  Tlie  project  is  located 
in  New  Castle  County,  Delaware. 

6.  Atlas  Powder  Company  D-8B-S3. 
An  application  to  modify  an  industrial 
wastewater  treatment  plant  that  serves 
the  Reynolds  facility  of  the  Atlas 
Powder  Company,  located  in  Walker 
Township,  Schuylkill  County, 
Pennsylvania.  The  applicant  proposes  to 
construct  additional  treatment  units  and 
reroute  wastewater  flows  in  order  to 
improve  effiuent  quality  and  bring  the 
discharge  into  compliance  with  NPDES 
permit  limitations.  The  applicant  will 
continue  to  discharge  treated  sewage 
and  industrial  process  wastewater  to 
the  Little  Schuylkill  River,  but  outfall  002 
to  Brushy  Run  will  be  eliminated.  A 
combined  design  average  fiow  of  0.2 
million  gallons  per  day  will  be 
discharged  from  existing  outfalls  006 
and  Oil  to  the  Little  Schuylkill  River 
adjacent  to  the  Reynolds  IHant. 


Dociunents  relating  to  these  items 
may  be  examined  at  the  Commisrion's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  widi  the 
Secretary  prior  to  the  hearing. 
Susao  M.  Weiaman. 
Secretary. 
January  la  1988. 

[FR  Doc  89-1180  Filed  1-17-80;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(CFOA  No:  •4.1MI 

Ifivttatton  of  AppMcattons  for  New 


FoHowsMp  Program  for  Fiscal  Year 
1989 

Purpose:  To  provide  fellowships  to 
outstanding  teachers  to  enable  and 
encourage  them  to  continue  their 
education  or  to  develop  educational 
projects  and  programs. 

Deadline  for  Transmittal  of 
Recommendations:  March  10, 1989. 

Available  Funds:  $l,802,00a 

Estimated  Flange  of  Awards:  $14J87 
to  $29,573. 

Estimated  Number  of  A  wards:  100. 

Project  Period:  Up  to  12  months. 

Applicable  Regulations:  The  Christa 
McAuliffe  Fellowship  Program 
regulations,  34  CFR  Part  237.  as 
proposed  to  be  amended  (53  FR  46072- 
46073). 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final 
regulations.  However,  in  this  case  it  is 
essential  to  solicit  apphcations  on  the 
basis  of  the  notice  of  proposed 
rulemaking  (NmM)  for  this  program,  as 
published  in  the  Federal  Register  on 
Tuesday,  November  15, 1988  because  of 
the  need  to  make  awards  before  the 
academic  school  year  ends.  Fellows 
must  have  time  to  make  arrangements 
with  their  school  systems  for 
sabbaticals  to  cover  their  grant  period 
during  the  1989-90  school  year.  Further. 
the  Secretary  has  not  received  any 
comments  on  the  NPRM  and  does  not 
anticipate  making  any  changes  in  the 
final  regulations.  However,  if  any 
substantive  changes  are  made  in  the 
final  regulations  for  this  program, 
applicants  will  be  given  an  opportunity 
to  revise  or  resubmit  their  applications. 

For  apphcations,  call  or  write  the 
State  Contact  Person: 
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Alabama 

Mr.  Bill  Ward  111  Coliseum  Boulevard. 
Montgomery.  Alabama  96193,  (205) 
281-2748 

Alaska 

Ms.  Terri  Campbell  Alaska  Department 
of  Education.  P.O.  Box  P.  Juneau. 
Alaska  99Sll-0S0a  (907)  465-2884 

American  Samoa 

Mr.  Ralph  Farrow.  Department  of 
Education.  American  Samoa 
Goveniment.  Pago  Paga  American 
Samoa  96790.  (684)  63»-6237 

Arixona 

Mr.  Bill  Hunter.  Arizona  Department  of 
Education.  1535  West  Jefferson  Street 
Phoenix  Arizona  65007,  (602)  255-2147 

Arkansas 

Ms.  Brenda  Matthews.  Arkansas 
Department  of  Education.  »4  Capitol 
M^  Little  Rock.  Arkansas  72201. 
(501)682-4251 

California 

Mr.  PetN  Blackshaw,  Governor's  Office. 
State  CapitoL  Sacramenta  Califocnia 
95814.  (916)  323-0611 

Colorado 

Dr.  Ray  E.  iGlmer.  Colorado  Department 
of  Education.  201  East  Colfax  Avenue, 
Denver.  Colorado  80203.  (303)  868- 
6806 

Connecticut 

Mr.  Thomas  Lovia  Bro«vn.  Connecticut 
State  Department  of  Education.  165 
Capitol  Avenue.  Hartford.  Connecticut 
06106.  (203)  566-^122 

Delaware 

Dr.  Bill  Berkley.  Department  of  Public 

Instruction,  Townsend  Building.    

Dover.  Delaware  19903.  (302)  738-2770 

District  of  Columbia 

Ms.  Jean  Green.  Office  of  Postsecondary 
Education.  Research  and  Assistance, 
1331  H  Street.  NW.,  Suite  60a 
Washington,  DC  20006.  (202)  727-3686 

Florida 

Ms.  Sherry  Thomas  or  Ms.  Mary  Lou 
Carothers.  Florida  State  Department 
of  Education,  G2fr-Collins, 
Tallahassee.  Rorida  32069.  (904)  488- 
6503 

Georgia 

Ms.  Gale  Samuels.  Georgia  Department 
of  Educatioa  Twin  Towers  East 
Adanta.  Georgia  30334.  (404)  656-2476 

Guam 

Ms.  Lillian  Wyatt  Adnunistrator  of 
Federal  Programs.  P.O.  Box  DE, 
Agana,  Guam  960ia  (671)  472-8524 


Hawaii  "> 

Ms.  Mary  Tanouye.  Hawaii  Department 
of  Education,  P.O.  Box  23ea  Room 
301.  Honolulu,  Hawaii  96864,  (808) 
548-«215 

Idaho 

Mr.  Gene  Peterson.  Executive  Office  of 
the  Governor.  State  House,  Boise. 
Idaho  8372a  (208)  334-3306 

Illinois 

Ms.  Gail  Ueberman.  State  CapitoL  Room 
2V%.  Springfield,  Illinois  62708.  (217) 
782-4921 

Indiana 

Ms.  Betty  Johnsoa  Indiana  Department 
of  Education.  251  E.  Ofaia 
Indianapolis.  Indiana  46204.  (317)  232- 
9141 

Iowa 

Dr.  Joseph  Wolvek.  Iowa  Department  of 
Education.  Grimes  State  Building,  Des 
Moines,  Iowa  50319.  (515)  281-3294 

Kansas 

Mr.  Warren  Bell.  Kansas  SUte 
Department  of  Education,  120  East 
10th  Street  Topeka.  Kansas  66612. 
(913)  296-2306 

Kentucky 

Ms.  Sandy  Gubser,  Office  of  the 
Governor,  State  Capitol  Building, 
Room  106,  Frankfort  Kentucky  40801. 
(502)  564-2811 

Louisiana 

Dr.  James  Barr,  Department  of 
Education,  P.O.  Box  94064,  Baton 
Rouge.  Louisiana  70604-9064,  (504) 
342-1138 

Maine 

Ms.  Polly  Ward,  Maine  Department  of 
Education.  State  House  Station  23. 
Augusta,  Maine  04333,  (207)  289-5113 

Maryland 

Dr.  Douglas  S.  MacDonald,  Maryland 
State  Scholarship  Administration, 
2100  Guilford  Avenue.  Baltimore, 
Maryland  212ia  (301)  333-0420 

Massachusetts 

Ms.  Mary  Lou  Anderson,  State 
Department  of  Education,  1385 
Hancock  Stivet  Quincy, 
Massachusetts  02160.  (617)  770-7596 

Michigan 

Ms.  Debra  Clemmons,  Michigan 
Department  of  Education,  P.O.  Box 
30008.  Lansing.  Michigan  48906.  (517) 
373-3606 

Minnesota 

Dr.  Susan  K.  Vaughan,  Minnesota 
Department  of  Education,  645  Capitol 


Square  Building.  St  Paul  Minnesota 
55101.  (612)  296^4075 

Mississippi 

Mr.  Jack  Lynch.  Mississippi  Department 
of  Education,  P.O.  Box  771.  Jackson. 
Mississippi  39205,  (601)  359-3519 

Missouri 

Ms.  Georganna  Beachboard,  Missouri 
Department  of  Education,  P.O.  Box 
48a  Jefferson  Qty,  Missouri  65102, 
(314)751-2861 

Montana 

Mr.  J.  Michael  Pichette.  Governor's 
Office,  State  Capitol  Helena, 
Montana  S962a  (406)  444-3111 

Nebraska 

Mr.  Jim  Woodland,  Policy  Research 
Office,  Box  94601,  Lincoln.  Nebraska 
68506.  (402)  471-4329 

Nevada 

Ms.  Mary  Peterson,  Nevada  Department 
of  Education,  400  West  King  Sti«et 
Carson  City.  Nevada  897ia  (702)  885- 
3136 

New  Hampshire 

Mr.  Charles  Marston.  Office  of  the 
Governor,  State  House,  Concord,  New 
Hampshire  03301,  (603)  2n-3145 

New  Jersey 

Mr.  AnUiony  Villane,  New  Jersey 
Department  of  Education.  CN  soa 
Trenton,  New  Jersey  08625.  (606)  984- 
8281 

New  Mexico 

Mr.  Charies  E  Stodcton.  Governor's 
Office,  State  Capitol  Santa  Fe.  New 
Mexico  87503.  (505)  437-4010 

New  York 

Dr.  Charles  Mackey.  State  Education 
Department  Albany,  New  York  1223a 
(518)  474-8440 

North  Carolina 

Ms.  Grace  Drain,  North  Carolina 
Department  of  mbUc  Instruction,  116 
West  Edenton  S&«et  Raleigh,  North 
Carolina  27603.  (919)  733-4736 

North  Dakota 

Ms.  Pat  Laubach,  Department  of  Public 
Instruction,  State  Capitol  Bismarck. 
North  Dakota  58505,  (701)  224-4525 

Northern  Marianas 

Mr.  Robert  Coldeen,  Department  of 
Education.  Saipan.  CM  9e9Sa  (670) 
322-3194 
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Ohio 

Ms.  Donna  Boylan,  Ohio  Department  of 
Educatimi.  66  S.  Front  Street, 
Columbus,  Ohio  43286,  (614)  466-2407 

Oklahoma 

Ms.  Sharon  A.  Lease,  State  Department 
of  Education.  2500  N.  Lincoln 
Boulevard.  Oklahoma  City,  Oklahoma 
73105.  (405)  521-4311 

Oregon 

Mr.  Jim  Sanner,  Oregon  Department  of 
Education.  700  Pringle  Parkway,  SE., 
Salem.  Oregon  97310,  (503)  378-6405 

Palau 

Mr.  Masaaki  Emesiodil  Palau 
Department  of  Education,  P.O.  Box 
189.  Koror.  Palau  96940,  faitl.  Op. 
160+ 680  Palau  #570 

Pennsylvania 

Mr.  Ron  Hall  Pennsylvania  Department 
of  Education,  333  Market  Street 
Harrisburg.  Pennsylvania  17128.  (717) 
783-2862 

Puerto  Rico 

Ms.  Carmen  Morales.  G  J».0.  Box  759, 
Lieutenant  Cesar  Gonzalez  &  Calas 
Street  Hato  Rey,  Puerto  Rico  00919, 
(809)756-5820 

Rhode  Island 

Ms.  Lorraine  Webber,  Rhode  Island 
Department  of  Education.  22  Hayes 
Street  Providence,  Rhode  Island 
02908.  (401)  277-2030 

South  Carolina 

Ms.  Betty  Davidsoa  Governor's  Office, 
P.O.  Box  11366.  Columbia,  South 
Carolina  29211.  (803)  734-0448 

South  Dakota 

Ms.  Roxie  Thielen.  SouUi  Dakota    - 
Department  of  Education,  700 
Governor's  Drive,  Pierre.  South 
Dakota  57501.  (605)  773-3134 

Tennessee 

Mr.  John  Gaines  or  Mr.  James  Swain. 
Tennessee  Department  of  Education. 
Cordell  Hull  Building.  Room  Cl-103. 
Nashville.  Tennessee  37219,  (615)  741- 
0874 

Texas 

Dr.  Marianne  Vau^an,  Texas  Education 
Agency.  1701  N.  Congress,  Austin. 
Texas  78701.  (512)  463-9327 

Utah 

Mr.  Scott  Cameron.  Utah  State  Office  of 
Education,  250  East  Fifth  South,  Salt 
Lake  Qty.  Utah  64111,  (801)  533-4095 

Vermont 

Mr.  George  Tanner.  Chief.  Curriculum 
and  Instruction  Unit  Department  of 


Education,  Montpelier.  Vermont 
05602.  (802)  828-3111 

Virgin  Islands 

Dr.  Rosemarie  Larreur,  Department  of 
Educatioa  P.O.  Box  664a  Charlotte 
Amalie,  St  Thomas.  Virgin  Islands 
00601,  (809)  774-4679 

Virginia 

Ms.  Diane  Jay,  Virginia  Department  of 
Education,  P.O.  Box  6Q,  Richmond. 
Virginia  232ia  (804)  225-2013 

Washington 

Mr.  Ronn  Robinson  or  Ms.  Pauline 
Carlton.  Office  of  the  Governor.  320 
Insurance  Building.  Mail  Stop  AQ-44. 
Olympia,  Washington  98504.  (206) 
753-5460 

West  Virginia 

Mr.  Tony  Smedley,  1900  E.  Washington 
Street  Capitol  Complex — Building  6, 
Room  B337,  Charieston.  West  Virginia 
25305.  (304)  348-2703 

Wisconsin 

Ms.  Harlene  Ames,  Department  of 
Public  Instiiiction,  P.O.  Box  7841, 
Madison,  Wisconsin  53707,  (608)  268- 
9849 

Wyoming 

Dr.  Audrey  M.  Cotherman.  State 
Department  of  Education.  Hathaway 
Building,  Cheyenne.  Wyoming  82002. 
(307)777-6202 
FOR  RmTHCR  MFORMATION  CONTACT: 
Ramon  Ruiz.  Acting  Division  Director. 
Division  of  Discretionary  Grants,  Office 
of  Elementary  and  Secondary 
Education.  400  Maryland  Avenue  W., 
Washington.  DC  20202,  Telephone  (202) 
732-4059. 

Program  Authority.  20  U.S.C.  11 13-11 13e. 
Dated  January  la  1980. 
Beryl  Doraalt 

Assistant  Secretary  for  EJementary  and 
Secondary  Education. 
[FR  Doc.  89-1129  Filed  1-17-88.  8:45  am) 
BUJNQ  cooe  480»-ei-M 

(CFDA  Na  84.162] 

Invitation  of  Applicationa  for  New 
Awards  Under  ttie  Emergency 
Immigrant  Education  Program  for 
Fiscal  Year  1989 

Purpose:  This  program  provides 
fmancial  assistance  to  State  educational 
agencies  (SEAs)  for  educational  services 
and  costs  for  eligible  immigrant  children 
enrolled  in  elementary  and  secondary 
public  and  nonprofit  private  schools. 

Deadline  for  Transmittal  of 
Applications:  April  21, 1969. 


Deadline  for  Intergovernmental 
Review  Comments:  June  20. 1989. 

Applications  Available:  Application 
packages  may  be  obtained  by  %vriting  to 
the  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  (Room  5086,  Mary  E. 
Switzer  Building),  Washington,  DC 
20202-6641.  The  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs  will  mail  application  forms  and 
program  information  packages  to  all 
SEAs. 

Available  Funds:  $29,640000. 

Project  Period:  12  Months. 

Programmatic  Information:  An  SEA 
may  apply  for  a  grant  if  it  meets  the 
eligibility  requirements  contained  in  34 
CFR  581.2.  To  be  eligible  for  a  grant  an 
SEA  must  submit  a  count  of  eligible 
immigrant  children  conducted  during  the 
month  of  March,  1989. 

Applicable  Regulations:  (a)  The 
regulations  governing  the  Emergency 
Immigrant  Education  Program  in  34  CFR 
Part  581.  and  (b)  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Parts 
76,  77,  79,  80.  and  85. 

For  Applications  or  Information:  For 
further  iiiformation  contact  Jonathan 
Chang,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  (Room  5086,  Mary  E. 
Switzer  Building),  Washii^on.  DC 
20202-6641.  Telephone:  (202)  73Z-570a 

Program  Authority:  20  IIS.C.  4101-4108. 
(Catalog  of  Federal  Domesbc  Assistance 
Number  S4.162.  Emergency  immigrant 
Education  Program) 

Dated  January  11. 1969. 
ABdaCoro, 

Acting  Director.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 
[FR  Doc  89-1128  Filed  1-17-88:  8:45  am] 
sauNQ  cooc  4soe-rMi 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Tectmotogy 
Center;  Broad  Agency  Research 
Announcement,  1969;  Coal  Research 
and  Technology  Development 

I.  Introduction 

The  Morgantown  Energy  Technology 
Center  (METC),  Department  of  Energy 
(DOE),  invites  any  university  or  other 
institution  of  higher  education,  not-for- 
profit  or  for-profit  organization.  non- 
Federal  agency,  or  other  entity  to  submit 
competitive  proposals  for  a  contract  for 
the  conduct  of  research  in  any  of  the 
areas  set  forth  in  Appendix  A.  An 
unaffiliated  individual  also  is  eligible  for 


1984 
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a  competitive  award.  The  project  period 
for  which  DOE  expects  to  provide 
funding  for  a  selected  proposal  shall 
generally  not  exceed  3  years  and  may 
exceed  5  years  only  if  DOE  makes  a 
renewal  award  or  otherwise  extends  the 
contract.  This  announcement  is  being 
issued  pursuant  to  section  309(b)(2)  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  by 
Pub.  L  96-369;  the  Competition  in 
Conducting  Act  of  1984:  the  Federal 
Acquisition  Regulations  (FAR) 
6.102(dH2):  and  FAR  3S.0ia 

n.  Definitk»s 

Research  means  basic  and  applied 
research  and  that  part  of  development 
not  related  to  the  development  of  a 
specific  system  or  hardware 
procurement  The  primary  aim  of 
research  is  scientiHc  study  and 
experimentation  directed  toward 
advancing  the  state  of  the  art  or 
increasing  knowledge  or  understanding 
rather  than  focusing  on  a  specific 
system  or  hardware.  See  also  the 
definition  for  basic  and  applied  research 
at  FAR  35.001. 

m.  Proposals 

An  original  and  seven  copies  of  an 
initial  proposal  submitted  in  response  to 
this  Broad  Agency  Announcement 
(BAA)  must  be  submitted  to:  Acquisition 
and  Assistance  Division.  U.S. 
Department  of  Energy.  Morgantown 
Energy  Technology  Center.  3810  Collins 
Ferry  Road  (Mail  Stop  107), 
Morgantowa  West  Virginia,  28505. 
Proposals  may  be  submitted  to  DOE  at 
any  time  after  public  release  of  this 
BAA.  but  in  all  cases  must  be  received 
by  DOE  within  12  months  after  the  date 
of  publication  in  the  Federal  Register. 

IV.  Infonnation  to  be  Proxided  in 
Proposals 

A.  Each  Proposal  Should  Include  the 
Following  Information 

1.  A  face  page  that  contains  basic 
information  on  the  organization, 
principal  investigator,  and  the  proposed 
project  The  face  page  should  also 
reference  this  Announcement. 

2.  A  detailed  description  of  the 
proposed  project  including  the 
objectives  of  the  project  its  relationship 
to  the  program  description(s)  set  forth  in 
Appendix  A.  and  the  proposer's  plan  for 
carrying  it  out.  Such  information  should 
provide  a  basis  upon  which  DOE  can 
evaluate  the  proposal  in  view  of  the 
criteria  provided  in  Section  V.A.  below. 

3.  Detailed  information  about  the 
background  and  experience  of  the 
principal  inve8tigator(8]  (including 
references  to  publications),  the  research 


facilities  and  experience  of  the  proposer, 
and  the  proposed  cost-sharing 
arrangement  if  any.  (While  cost  sharing 
is  encouraged,  it  is  not  required  nor  is  it 
to  be  considered  as  a  criterion  in  the 
evaluation  and  selection  process.) 

4.  A  budget  with  supporting 
justification  sufficient  to  evaluate  the 
costs  of  the  proposed  project  (Standard 
Form  1411  and  appropriate  attachments 
should  be  used). 

5.  A  description  of  the  proposer's 
management  capability  (including  cost 
management  techniques)  and 
experience,  and  subcontracting 
practices. 

a  The  proposal  face  page  must  be 
signed  by  the  individoal  who  is  applying 
and  by  an  individual  who  is  authorized 
to  act  for  the  proposing  organization  and 
to  commit  the  proposer  to  comply  with 
the  terms  and  conditions  of  the  contract 
if  awarded. 

B.  Renewal  Proposals 

Proposals  for  a  renewal  award  must 
be  submitted  in  an  original  and  seven 
copies  to  the  DOE  contracting  officer  for 
the  current  contract 

C  Other  Information  for  Proposers 

DOE  is  under  no  obligation  to  pay  for 
any  costs  associated  with  the 
preparation  or  submission  of  proposals. 

DOE  reserves  the  right  to  fund,  in 
whole  or  in  part  any,  all.  or  none  of  the 
proposals  submitted. 

ClOE  is  not  required  to  return  to  the 
proposer  a  proposal  which  is  not 
selected  or  funded. 

V.  Proposal  Evaluatkm  and  Selection 

A.  Proposals  shall  be  evaluated  for 
funding  generally  within  6  months  but 
in  any  event,  no  later  than  12  months 
from  the  date  of  receipt  by  DOE.  After 
DOE  has  held  a  proposalfor  6  months, 
the  proposer  may,  in  response  to  DOE's 
request  be  required  to  revalidate  the 
terms  of  the  original  proposal  DOE  staff 
shall  perform  an  initial  evaluation  of  all 
proposals  to  ensure  that  the  information 
required  by  this  Announcement  is 
provided,  that  the  proposed  effort  is 
technically  sound  and  feasible,  and  that 
the  effort  is  consistent  with  program 
funding  priorities. 

For  proposals  which  pass  the  initial 
evaluation.  DOE  shall  objectively 
evaluate  each  proposal  received  using 
scientific  or  peer  review  against  the 
criteria  set  forth  below.  KflETC  may 
supplement  internal  DOE  review 
resources  with  peer  review,  in  addition 
to  Federal  evaluation,  with  the  objective 
of  having  the  technical /scientific 
evaluation  conducted  by  the  most 
qualified  individuals  available. 


DOE  shall  select  evaluators  on  the 
basis  of  their  professional  qualifications 
and  expertise  in  the  field  of  research. 
Evaluators  shall  be  required  to  comply 
with  all  applicable  DOE  rules  or 
directives  concerning  the  use  of  outside 
evaluators. 

DOE  shall  evaluate  new  and  renewal 
proposals  based  on  the  following 
criteria,  which  are  listed  in  descending 
order  of  importance: 

1.  The  scientific  and  technical  merit  of 
the  proposed  research; 

2.  The  appropriateness  of  the 
proposed  method  or  approach: 

3.  Competency  of  proposed  research 
personnel  and  adequacy  of  proposed 
research  facilities/resources; 

4.  Adequacy  and  relevance  of  the 
proposer's  management  capability  and 
experience  as  it  relates  to  the  proposed 
research;  and 

5.  Reasonableness  and 
appropriateness  of  the  proposed  budget 

B.  In  addition  to  the  evaluation 
criteria  set  forth  in  Paragraph  A.  DOE 
shall  consider  the  proposer's  technical 
performance  under  the  existing  contract 
during  the  evaluation  of  a  renewal 
proposal. 

C.  Proposals  will  be  selected  for 
award  based  upon  the  results  of  the 
evaluations  performed  in  accordance 
with  A  and  B  above.  After  the  selection 
of  a  proposal  for  funding,  DOE  may,  if 
necessary,  enter  into  negotiations  with  a 
proposer  prior  to  the  award  of  a 
contract.  Such  negotiations  are  not  a 
commitment  that  DOE  will  make  an 
award.  Resultant  contracts  will  be 
subject  to  the  applicable  portions  of  the 
Federal  Acquisition  and  Department  of 
Energy  Acquisition  Regulations. 

Appendix  A 

The  Morgantown  Energy  Technology 
Center  (METC)  program  has  established 
two  complementary  overall  goals 
supporting  increased  utilization  of 
domestic  fossil  fuel  resources.  These 
program  goals  are:  (1)  Increase  the 
contribution  of  coal  by  improving 
environmental,  technical,  and  economic 
performance  and  by  increasing  the  areas 
of  application  and  flexibility  of  coal- 
based  systems;  and  (2)  increase  the 
effective  resource  base  for  premium  gas 
and  liquid  fuels  through  enhanced 
resource  recovery  and/ or  production  of 
liquid  and  gaseous  fuel  analogs  from 
coal,  shale,  and  tar  sands.  The  METC 
program  intends  to  pursue  research 
opportunities  in  the  utilization  and 
extraction  of  domestic  fossil  fuel 
resources  that  are  of  high-risk  and  long- 
term  characteristics.  The  METC  program 
incorporates  basic  and  applied  research 
that  is  coupled  to  advance  research 
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activities  needed  to  improve  the 
understanding  of  scientific 
fundamentals  and  engineering  process 
applications.  These  activities  include 
cross-cutting  research  on  physical, 
chemical,  and  thermodynamic 
characteristics  of  fossil  fuels  and  their 
derivation,  fluid  phenomena,  material 
transport  mathematical  modeling,  and 
environmental  sciences.  The  major 
program  areas  are  identified  below. 

1.  Coal  Research  and  Technology 
Development 

This  program  supports  basic  and 
applied  research  efforts  in  a  variety  of 
technologies  to  enhance  the  efficient 
and  environmentally  compatible 
utilization  of  coal.  The  major 
technologies  and  their  objectives  are  as 
follows: 

(i)  Advanced  Control  Technology 

The  goal  of  this  technology  area  is 
primarily  directed  toward  the 
development  of  advanced  processes  that 
reduce  the  release  of  coal-derived 
contaminants.  Research  activities 
include  gas  stream  cleanup,  and  waste 
management.  Gas  stream  cleanup 
activities  address  the  removal  of  fuel 
gas  contaminants,  alkali  and  trace 
chemicals  from  gasifier  and  combustion 
process  streams  for  hardware  protection 
prior  to  utilization  in  advanced  power 
conversion  systems  such  as  gas  turbines 
and  fuel  cells,  and  to  meet 
environmental  emission  requirements. 
Waste  management  efforts  focus 
primarily  on  waste  sampling  and 
characterization  from  emerging 
technologies. 

(ii)  Technology  Component  and 
Instrumentation  Development 

The  goal  of  this  technology  area  is  to 
provide  process  durable  components 
and  on-line  control  and  monitoring 
instrumentation  for  existing  and 
advanced  processes.  The  pro^-am 
includes  generic  studies  of  components 
and  investigation  of  instrumentation 
control  and  diagnostic  concepts  in 
environments  associated  with  advanced 
fossil  fuel  technologies. 

(iii)  Combustion  Systems 

The  overall  goal  of  this  technology 
area  is  to  provide  new  combustion 
technology  for  coal-based  fuels  to 
reduce  environmental  emissions  and  to 
extend  coal-based  systems  to  industrial, 
commercial,  and  residential 
applications.  Research  activities  include 
atmospheric  and  pressurized  fiuidized- 
bed  combustion  concepts.  Atmospheric 
fluidized-bed  combustion  activities  are 
directed  at  supporting  development  of 
second-generation  systems  suitable  for 


small  indnsMal,  commercial  and 
residential  application.  Pressurized 
fluidized-bed  combustion  activities  are 
directed  at  supporting  development  of 
utility  systems. 

(Iv)  Fuel  Cells 

The  overall  goal  of  this  technology 
area  is  to  support  high-risk  technology 
base  development  leading  to  efficient 
economic  and  environmentally 
acceptable  use  of  conventional  and 
alternative  hydrocarbon  fuels.  The 
program  is  focused  on  developing  basic 
and  applied  data  on  advanced  concepts, 
such  as  the  solid  oxide  or  solid  polymer, 
that  have  technical  and  economic 
advantages  compared  to  existing 
systems,  and  potential  applications 
using  coal-derived  fuels. 

(v)  Heat  Engines  (Turbines,  Diesels) 

The  overall  goal  of  this  technology 
area  is  to  develop  the  basic  and  applied 
data  base  required  to  develop  direct 
coal-fire  gas  turbine  and  diesel  systems. 
Research  activities  are  directed  toward 
key  technical  problems  associated  with 
substituting  coal  or  coal-derived 
gaseous  fuels  for  distillate  fuels  or 
natural  gas. 

(vi)  Underground  Gasification 

The  overall  objective  of  this 
technology  is  to  substantially  expand 
domestic  coal  reserves  by  utilizing  coal 
that  is  presently  not  economically  or 
technically  feasible  to  mine.  Research 
efforts  are  directed  toward  the  definition 
of  fundamental  and  applied  technical 
operational,  and  environmental 
parameters  affecting  underground 
gasification. 

(vii)  Surface  Gasification 

The  overall  goal  of  this  technology 
area  is  to  provide  a  cost  effective  and 
enviroimientally  compatible  energy 
system  to  meet  the  future  needs  of  the 
utility,  industrial  commercial, 
residential  and  transportation  sectors. 
Research  activities  are  directed  toward 
the  development  of  advanced 
gasification  systems  for  the  production 
of  electric  power,  synthesis  gas, 
industrial  fuel  gas,  and  co-products 
(solids,  liquids,  and  gases). 

2.  Natural  Gas  Supply  and  Utilization 

This  program  suppirts  development  of 
advanced  technologies  for  the  extraction 
of  natural  gas  from  unconventional  gas 
resources  and  the  increased  use  of  gas 
in  new  applications  either  directly  or  by 
conversion  to  a  liquid  product 

(i)  Natural  Gas  Supply 

The  goals  of  the  supply  program  are  to 
identify  potential  reserves  and  their 


production  potential,  to  reduce  the 
uncertainty  of  the  magnitude  of 
unconventional  gas  resources  and  the 
conditions  under  which  they  will  be 
produced,  and  to  improve  extraction 
technologies  to  the  point  of  tectmical 
readiness. 

(ii)  Natural  Gas  Utilization 

Increased  utilization  of  natural  gas  in 
all  applications  is  the  goal  of  this  effort 
New  uses  for  natural  gas  supplies  and 
economic  utilization  of  marginal 
supplies  are  being  developed.  Methods 
for  converting  gas  to  high  value  liquid 
products  to  enhance  ease  of 
transportation  and  expanded  markets 
are  being  pursued. 

3.  Petroleum  Research  and  technology 
Development 

This  program  supports  basic  and 
applied  research  in  a  variety  of 
technologies  to  enhance  the  efficient 
recovery  of  oil.  The  major  technologies 
and  their  objectives  are  as  follows: 

(i)  Advanced  Process  Technologies 

The  overall  goal  of  this  technology 
area  is  to  conduct  fundamental  research 
and  pursue  application  of  scientific 
discoveries  relevant  to  recovery  of  oil 
gas.  and  shale  oil  and  to  develop  a 
fossil  energy-related  knowledge  base 
that  will  enable  the  production  of  fossil 
fuels  in  the  Alaskan  Arctic. 

(ii)  Tar  Sands 

The  overall  goal  of  this  technology 
area  is  to  develop  new  methods  of 
increasing  oil  recovery  after 
conventional  methods  have  been 
applied.  The  program  is  directed  toward 
changing  the  physical  or  chemical 
properties  of  an  exhausted  reservoir  to 
facilitate  further  oil  recovery  and 
includes  developing  fundamental  and 
applied  data  that  can  lead  lo  improved 
or  new  process  concepts  for  tar  sand 
resources. 

(iii)  Oil  Shale  Technology 

The  overall  goal  of  this  technology 
area  is  to  develop  economically 
competitive  and  enviroiunen tally 
compatible  extraction  and  conversion 
processes  to  convert  oil  shale  lo  liquid 
fuels  and  other  high  value  products  The 
program  is  directed  toward 
characterizing  the  chemistry,  kinetics 
and  emissions  related  to  eastern  and 
western  oil  shale  processing. 

FOn  FURTMCR  MRMMATION  COMTACT. 
Jerome  S.  Hensley.  U.S.  Department  of 
Energy.  Morgantown  Energy  Technology 
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Center,  P.O.  Box  88a  Morgantowm.  WV 

28507-oe8a 

Loute  L  Calaway.  Oinctor. 

Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 
Da«e:  January  9, 1968. 

(FR  Doc  00-1187  Hied  1-17-89;  8:45  am] 
MUMS  COM  MW^^t-M 

Financial  Assistanc*  Award;  Infant  to 
Award  a  Grant  to  ttw  Qaological 
Survay  of  Alabama 

aocncy:  U.S.  Department  of  Energy. 
ACnOM:  Notice  of  noncompetitive 
financial  aMistance. 


:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  800.7(b)  it  is  restricting  eligibUity 
for  a  grant  under  procurement  request 
number  1&-d9BCl4425.000  to  the  State  of 
Alabama.  Geological  Survey  of 
Alabama,  for  the  "Establishment  of  an 
Oil  and  Gas  Data  Base  for  Increased 
Recovery  and  Characterization  of  Oil 
and  Gas  Carbonate  Reservoir 
Heterogeneity". 

sco^c  The  objective  of  this  grant 
project  is  to  stimulate  increased 
hydrocarbon  production  in  Alabama 
through  resource  characterization.  The 
estabhshment  of  a  resource  assessment 
database  will  also  allow  the  state, 
operators,  and  the  DOE  to  better 
evaluate  the  state  reservoirs  and  the 
remaining  hydrocarbon  resources.  The 
intended  research  will  (1)  develop  an 
Alabama  oil  and  gas  database  for 
evaluating  resources  available  from 
infill  drilling  and/or  enhanced  recovery, 
(2)  characterize  carbonate  reservoir 
heterogeneity  and  fluid  properties 
important  to  defining  potential 
additional  reserves,  (3)  apply  the  criteria 
for  recognizing  carbonate  reservoir 
heterogeneities  to  the  Smackover 
formation,  aad.  (4)  transfer  the 
technologies  to  oil  operators  through 
publication's  and  workshops.  The 
Geological  Survey  of  Alabama  (GSA) 
will  make  available  to  this  research 
project  the  state  well  records,  geological 
data  archives,  well  samples, 
petrographic  equipment  and  computer 
resources. 

In  accordance  «vith  10  CFR 
e00.7{b)(2)(i)  (B)  and  (D).  the  GSA  has 
been  selected  as  the  grant  recipient 
This  activity  would  be  conducted  by  the 
GSA  using  their  own  resources; 
however,  DOE  support  of  the  activity 
would  enhance  the  public  benefits  to  be 
derived  by  allowing  more  thorough 
coverage  of  the  state's  reservoirs. 
Additionally.  GSA  has  exclusive 
domestic  capability  to  perform  this 


activity.  By  conducting  similar 
multidlsdplinary  reservoir  studies  of 
Alabama  reservoirs,  the  GSA  has 
become  a  unique  repository  of  well 
record  and  sample  information  for  the 
state  of  Alabama. 

The  term  of  the  grant  is  for  a  three- 
year  period  at  an  estimated  value  of 
$1.3ia000.00.  This  funding  level  will  be 
equally  shared  between  DOE  and  the 
State  of  Alabama. 

POR  RMTNCR  MFOMIA'nON  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center.  Attn:  David 
N.  Bamett  P.O.  Box  10940,  MS  921-165, 
Pittsburgh.  PA  15236.  Telephone:  (412) 
892-5912. 

Dale:  January  4, 1980. 

Gresofy  J.  Kawalkia, 

Acting  Director.  Acquisition  and  Assistance 
Division. 

(FR  Doc.  80-1185  PUed  1-17-80;  8:45  am] 


Financial  AaaManco  Awards;  Intant  To 
Award  a  Grant  to  ttM  lllnoia  Stata 
Gaologlcal  Survay 

AOCNCV:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 


:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b),  it  is  restricting  eligibility  for  a 
grant  under  prociu^ment  request 
number  19-69BC1 4250.000  to  the  Illinois 
Sute  Geological  Survey  (ISGS)  for 
"Research  on  Improved  and  Enhanced 
Oil  Recovery  in  Dlinois  through 
Reservoir  Characterization." 
■COM:  The  objective  of  this  grant 
project  is  to  increase  knowledge  of 
Illinois  reservoir  characteristics  and 
trends  and  to  encourage  development  of 
new  production  from  known  reservoirs. 
The  intended  research  will:  (l)  Develop 
a  public  Illinois  oil  and  gas  database  for 
evaluating  resources  available  for  infill 
drilling  and/or  enhanced  recovery,  (2) 
characterize  reservoir  heterogeneity  and 
fluid  properties  important  to  defining 
potential  additional  reserves,  (3) 
demonstrate  the  applicability  of  seismic 
and  acoustic  logging  techniques  to 
increasing  hydrocarbon  production,  and 
(4)  transfer  the  technologies  to  oil 
operates  through  publications  and 
workshops.  The  ISGS  will  make 
available  to  this  project  the  state  well 
records,  geological  data  archives,  well 
samples,  petrographic  equipment  and 
computer  resources. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)(B)  the  ISGS  has  been 
selected  as  the  grant  recipient.  This 
activity  would  be  conducted  by  ISGS 


using  their  own  resources  as 
promulgated  in  their  annual  report 
however,  DOE  support  of  the  activity 
would  further  enhance  the  public 
benefits  to  be  derived  by  increasing  the 
number  of  reservoirs  that  can  be 
studied.  Because  of  the  present  rate  of 
well  abandonments,  rapid  dissemination 
of  information  is  significant  to 
maintaining  domestic  oil  production. 

The  term  of  the  grant  is  for  a  five  year 
period  at  an  estimated  value  of 
$6,827,000.00.  The  DOE  share  is 
anticipated  at  $2,429,000.00.  the 
remainder  to  be  nonfederal  monies 
provided  by  ISGS. 

TON  RJNTNCR  INTONiUTION  CONTACT 
U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center,  P.O.  Box 
10940.  MS  921-165.  Pittsburg  PA  15236, 
Attn:  David  N.  Bamett  Telephone:  AC 
412-692-5912. 

Date:  January  4. 1989. 

Gregory ).  Kawolkin. 

Acting  Director.  Acquisition  and  Assistance 
Division. 

(FR  Doc  80-1166  Filed  1-17-88:  8:45  am] 
MUJNa  cooc  •4a»-«t-ii 


Morgantown  Enargy  Tactwology 
Cantar;  Financial  Aasiatanea  Award 
(Grant) 


r.  U.S.  Department  of  Energy 
(DOE).  Morganto«vn  Energy  Technology 
Center. 

ACTWN:  Notice  of  noncompetitive 
financial  assistance  application  for  a 
grant. 


f.  Based  upon  a  determination 
pursuant  to  10  CFR  e00.7(b)(2)(i)(B).  the 
DOE,  Morgantown  Energy  Center,  gives 
notice  of  its  plans  to  award  a  24-month 
cost-shared  Grant  to  the  State  of 
Wyoming.  Department  of  Environmental 
Quality,  Herschler  Building.  Cheyenne, 
Wyoming  82002.  in  the  amount  of 
$5.500.00a  The  DOE  will  fund  50  percent 
of  the  allowable  costs  up  to  a  maximum 
of  $Z750.000.  The  jjending  award  is 
based  on  an  unsolicited  application  for  a 
research  project  entitled. 
"Characterizatiop  Minimization. 
Treatment  and  Disposal  of  Waste 
Streams  Generated  in  Converting 
Western  Coals  to  Solid  Fuel."  which 
was  submitted  pursuant  to  Annex  I  of 
the  Memorandum  of  Understanding 
between  the  United  States  Department 
of  Energy.  Office  of  Fossil  Energy  and 
the  State  of  Wyoming.  The  application 
proposes  to  address  a  specific  set  of 
problems  which  limits  the  ability  of  the 
United  States  to  utilize  the  vast  reserve* 
of  low  ranked  coals  found  in  Wyoming 
to  meet  the  national  objective  of 


EP^fps^i-w^i- 
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developing  domestic  sources  of  energy 
in  an  economically  sound  and 
environmentally  prudent  manner.  The 
goal  of  these  studies  is  to  facilitate  the 
successful  development  of  advanced 
coal  processing/conversion  technologies 
which  have  the  potential  to  enhance  the 
commercial  attractiveness  and 
marketability  of  Wyoming  coals.  The 
research  e^orts  will  involve  the 
characterization  of  waste  streams,  the 
study  of  ways  to  minimize  the  waste 
streams  produced,  and  the  identification 
of  suitable  waste  water  treatment  and 
disposal  methods  applicable  to  the 
processing  of  Wyoming  coals  in  these 
advanced  coal  processing/conversion 
technologies. 

RM  niNTHCR  MFONISATION  CONTACT 

D.  Denise  Riggi.  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880.  Morgantown.  West 
Virginia  26505,  Telephone:  (304)  291- 
4241.  Grant  No.  DE-FG21-a9MC28287. 

Date:  January  9. 1989. 
Louie  L.  Caloway. 

Director.  Acquisition  and  Assistance 
Division.  Morgantown  Energy  Technology 
Center. 

(FR  Doc  80-1168  Filed  l-17-a9: 8:45  araj 


Economic  Ragulatory  Administration 


[ERADodwtNa 


Saagul  Marttatlng  Sarvicaa,  Inc.;  Order 
Granting  Blanlcat  Authorfzation  To 
Import  Natural  Gaa  From  and  Export 
Natural  Gas  to  Canada 


:  Economic  Regulatory 
Administration.  DOE. 

ACTKNt  Notice  of  order  granting  blanket 
authorizaticm  to  import  natural  gas  fitim 
and  export  natural  gas  to  Canada. 


:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  gives  notice  that  it  has  issued 
an  order  granting  Seagull  Maiiceting 
Services.  Inc.  (Seagull),  blanket 
authorization  to  import  natural  gas  from 
and  export  natural  gas  to  Canada.  The 
order  issued  in  ERA  docket  No.  88-69- 
NG  authorizes  Seagull  to  import  up  to 
150  Bcf  of  natural  gas  from  Canada  and 
to  export  up  to  150  Bcf  of  domestic 
natural  gas  to  Canada  over  a  two-year 
term  be^ning  on  the  date  of  first 
import  or  export. 

A  copy  of  this  order  is  available  in  the 
Natural  Gas  Division  Docket  Room.  3F- 
056,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
The  docket  room  is  open  between  the 


hours  of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  on  Deceml>er 
31,1968 

Constance  L.  Buckley. 

Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc  ao-lieo  Filed  1-17-89:  8:45  am) 
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Federal  Energy  Regulatory 
Committlon 

[Docket  Nor  RP8a-263-004  and  RP89-92- 

0061 

United  Gas  Pipe  Une  Co.;  Propoeed 
Changes  in  FERC  Gas  Tariff 

January  12. 1989. 

Take  notice  that  United  Gas  Pipe  Line 
Company  (United)  on  January  6, 1988, 
tendered  for  filing  the  following  tariff 
sheets  as  part  of  its  FERC  Gas  Tariff, 
Rrst  Revised  Volume  No.  1: 

To  Be  Effective  October  1. 1968 

Substitute  Eighth  Revised  Sheet  No.  7 

Substitute  Sixth  Revised  Sheet  No.  11 

Sul>8titute  Nineteenth  Revised  Sheet  No.  23 

Eleventh  Revised  Sheet  No.  72-A 

Fifth  Revised  Sheet  No.  72-B 

Original  Sheet  No.  TZ-Bl 

Third  Substitute  Original  Sheet  No.  74-Xl 

Original  Sheet  No.  74-X2 

Original  Sheet  No.  74-X3 

Original  Sheet  No.  74-X4 

United  states  that  this  filing  is  made 
pursuant  to  the  Director's  Office  of 
Pipeline  and  Producer  Regulation  Letter 
Order  dated  December  15, 1988  (Letter 
Order)  which  rejected  United's 
November  14. 1988  filing  to  comply  with 
the  Commission's  October  2a  1968  order 
in  this  docket. 

United  states  that  the  Letter  Order 
directed  United  to  refile  tariff  sheets  to 
specify  how  the  overrun  charges  would 
fa«  applied,  referencing  Commission 
Order  issued  November  21. 1988  in 
RP88-92-003,  and  to  state  the  conditions 
under  which  authorized  and 
unauthorized  overrun  charges  would 
apply. 

United  states  that  these  tariff  sheets 
set  forth  the  terms  and  conditions  of 
authorized  and  unauthorized  takes 
above  the  customer's  Monthly  D2 
nomination,  including  nomination  and 
scheduling  procedures,  as  well  as 
applicable  rates  and  penalties 
consistent  with  the  December  15, 1988 
Letter  Order.  United  states  that  all  sales 
service  between  the  customer's  Monthly 
D2  and  its  Monthly  MDQ  (MDQ  times 
the  number  of  days  in  the  month)  shall 
be  firm  service,  llie  rate  applicable 
monthly  to  authorized  takes  in  excess  of 
a  customer's  monthly  D2  nomination 


(Monthly  D2]  is  the  100%  load  factor  rate 
for  Rate  Schedules  DG.  G,  and  PI.. 

United  also  states  that  the  100%  load 
factor  rate  will  be  charged  monthly  for 
unauthorized  firm  sales  service  between 
the  customer's  Monthly  D2  and  its 
Monthly  MDQ.  An  annual  penalty  of 
$5.00  per  Mcf  is  applied  to  unauthorized 
takes  in  excess  of  102%  of  a  customers 
Annual  D2  (sum  of  monthly  nominated 
D2s)  up  to  104%  of  its  Annual  D2.  A 
$10.00  per  Mcf  annual  penalty  applies  to 
unauthorized  takes  in  excess  of  104%  of 
the  Annual  D2  in  an  Operating  Year 
(November-October).  United  further 
states  that  the  annual  $5.00  and  $10.00 
penalties  would  not  apply  if  the  excess 
takes  are  less  than  the  customer's 
Annual  CEQ.  United  states  these  animal 
penalties  are  to  be  offset  «vith  any 
applicable  CEQ  penalties  assessed  on  a 
daily  and  monthly  basis  pursuant  to 
Section  12.7  of  the  General  Terms  ft 
Conditions  of  United's  tariff. 

United  states  that  copies  of  this  filing 
were  served  on  United's  Docket  Nos. 
RP88-263  and  RP88-92  service  lists  with 
which  Docket  No.  RP88-263  was 
consolidated. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  on  or  before 
January  20. 1989,  and  in  accordance  with 
Rules  211  and  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  365.214).  Such  motion  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  jjarties  to  the  proceeding. 
Any  person  desiring  to  become  a  party 
must  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  O.  CaabeU, 
Secretary. 

[FR  Doc  89-1085  Filed  1-17-89:  a-45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3506-3] 

Air  Quality;  Revision  To  EPA  PoHcy 
Concerning  Ozone  Control  Strategies 
and  Volatiie  Organic  Compound 
Reactivity 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  revision  of  EPA 
poticy. 
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:  This  notice  announces  the 
revision  of  EPA's  policy  announced  in 
"Reconunended  Policy  on  the  Control  of 
Volatile  Organic  Compounds." 
publisbed  on  July  6. 1977  (42  FR  3S314) 
and  amended  on  June  4. 1979  (44  FR 
32042).  May  16. 1900  (45  FR  32424).  and 
July  22. 1880  (45  re  48041).  Specifically, 
this  notice  adds  4  halocarbon 
coinpoiinds  to  the  list  of  organic 
compounds  wUcfa  are  negiigibiy 
reactive  and  thus  may  be  exempt  from 
regulation  under  State  implementation 
plans  (SIFs)  to  attain  the  national 
ambient  air  qaality  standards  (NAAQS) 
for  ozone.  States  may  not  take  credit  for 
controlling  these  compounds  in  their 
ozone  SIP  control  strategies.  The  4 
compounds  are: 

1.  Dichkwotrifhioroethane  (HCFC-123) 

2.  Tetrafhioroethane  (HFC-134a) 

3.  Dichlorofluoroethane  (HCFC-14lb) 

4.  Chlorodifluoroethane  (HCFC-142b) 
DATES:  This  poUcy  revision  is  effective 
January  18. 1989. 

AOOACSS:  The  public  docket  for  this 
action.  A-88-33.  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4.-00  p.m..  Monday  through 
Friday,  at  EPA's  Central  Docket  Sectioa 
South  Conference  Center.  Room  4. 401  M 
Street.  SW.,  Washington.  DC.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOK  nMTHCII  INFCMMATION  CONTACT: 

Kent  Berry.  Office  of  Air  Quality 
Planning  and  Standards,  Air  QuaHty 
Management  Division.  (MD-15), 
Research  Triangle  Park.  NC  27711. 
phone  (FTS)  629-5305.  (919)  541-5505. 

•UPPl£MCMTAflV  INHMIMATIOM:  In 
previous  policy  statements  concerning 
the  control  of  volatile  organic 
compounds  (VOC).  the  EPA  established 
a  list  of  compounds,  consisting  of 
methane,  ethane,  methylene  chknide 
(dichloromethane).  methyl  chloroform 
(l.l.l-trichloroethane)  and  eight 
additional  chlorofluorocarbons  (CFC's) 
which  have  negligible  photochemical 
reactivity  and  thus  should  be  exempt 
from  relation  under  SIFs  to  attain  the 
NAAQS  for  ozone. 

The  Agency  has  received  a  request 
from  the  Alliance  for  Responsible  CFC 
Policy  (the  "Alliance"),  a  coalition  of 
CFC  producers  and  users,  asking  that  a 
number  of  substitutes  for  fully 
halogenated  CFC's  (Table  1)  be  added  to 
EPA's  list  of  negligibly  reactive  VOC's. 
The  Alliance  cHed  two  primary  reasons 
for  their  request: 

(1)  The  CFC  substitutes  covered  by 
the  request  are  less  photochemically 
reactive  than  others  currently  on  th« 
"exempt"  list  and  therefore  should  also 
be  considered  negligibly  reactive:  and. 


(2)  If  the  US.  is  to  meet  its 
commitments  embodied  in  the  Montreal 
Protocol  on  Substaoces  That  Deplete  the 
Ozone  Layer,  substitutes  for  the 
regulated  CFC's  must  be  developed  and 
unnecessary  barriers  to  their 
commercialization  and  use  should  be 
removed. 

These  issues  and  EPA's  response  to 
the  request  are  discussed  in  further 
detail  below. 

Tabi^  1  .—Compounds  Covered  by 
Alliance  Petition 


Compund 

CAS  No. 

HCFC123 

Elh*r«??-dcMon>- 

l.l.l-Wtaoro-. 

30R-B3-2 

HCR:i24 

t9mne.2-cHop>- 
1.1,1.2-totnfluofO-. 

2837-86-0 

HFC  125 

E9w.paniafluon>-  — 

354-33-6 

HFC  t34a 

EaMiw.1.1.2- 
latrafluoTO-. 

811-87-2 

HCFC  141b.... 

EVtan*.1.1-(acNoro- 
i-auoro- 

1717-00-6 

HCFCl42b.... 

Ellww.l-cMoro-1,1- 
dHkjoro-. 

75-48-3 

HFC  143* 

ataM.l.l,l-wauaro-. 

420-46-2 

HFC  1!>?a 

Ettwn«.l.l-dMuoro...„.. 

75-37-« 

Pour  classes  of  perfluorocarbons: 

1.  Cyclic,  branched,  or  linear, 
completely  fluorinated  alkanes. 
Example:  Periluorohexane.  355-42-0. 

2.  Cyclic,  branched,  or  linear, 
completely  fluorinated  ethers  with  no 
unsaturations.  Example:  Cyclic  C«F|«.0, 
355-36-4. 

3.  Cyclic,  branched  or  linear, 
completely  fluorinated  teriary  amines 
with  no  unsaturations.  Exajnple: 
Perfluorotributylamine.  311-80-7. 

4.  Sulphur  containing 
perfluorocarbons  with  no  imsaturations 
and  with  sulfur  bonds  only  to  carbon 
and  fluorine.  Example:  Trifluoromethane 
sulfurpentafluoride.  373-80-8. 

Reactivity  Aad  Tropoapheric  Osone 
Focming  Palnlial 

Since  the  reactivities  of  the 
compounds  m  Table  1  are  so  low  tfiat 
they  cannot  be  measured 
experimentally,  the  Alliance  petition  is 
based  on  theoretical  predictions  of  their 
ozone-forming  potential.  By  well 
established  theory,  the  flrst  step  in  the 
process  by  which  VOCs  produce  ozone 
is  the  reaction  of  VOC  with  hydroxyl 
(OH)  radicals.  VOC's  that  react  quickly 
with  OH  may  or  may  not  produce 
ozone — it  depends  on  how  the  VOC 
would  behave  subsequent  to  the  OH 
attadc  VOCs.  however,  that  react  very 
slowly  with  OH  are  certain  not  to 
produce  significant  ozone  buildup.  Thus, 
the  Alliance  request  presents  data  on 
the  OH  reaction  rate  constants  (kOH). 
for  the  Table  1  compounds  relative  to 
the  rate  constants  for  several  of  the 


compounds  currently  listed  as  negligibly 
reactive.  Ethane  is  the  most  reactive  of 
the  compounds  ciurently  listed.  The 
kOH  data  presented  in  the  request 
indicate  that  the  reactivity  of  the  Table 
1  compounds  is  at  least  an  order 
magnitude  less  than  that  of  ethane.  The 
EPA  agrees  that  based  on  this 
information,  these  compounds  can  be 
considered  for  addition  to  the  current 
list  of  negligibly  reactive  VOCs. 

N««d  To  Encouraga  Substitutes  for 
Ozone  Dephrters 

On  August  12. 1988  (53  FR  30566).  EPA 
published  domestic  regulations 
implementing  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer.  The  EPA's  regulation  and  the 
Protocol  require  a  fifty  percent  reduction 
in  the  production  and  consumption 
(defined  as  production  phis  imports 
minus  exports)  of  specified 
chloroflooTOcarbons  phased  in  over  the 
next  10  years. 

As  part  of  the  Regulatory  Impact 
Analysis '  supporting  the  regulation. 
EPA  analyzed  a  range  of  potential 
methods  of  reducing  the  use  of  the 
regulated  chemicals  including  increased 
recycling,  shifts  to  product  substitutes. 
and  the  introduction  and  use  of 
chemical  substitutes.  This  analysis 
underscored  the  key  role  of  chemical 
substitutes  in  attaining  the  reductions  in 
CFC  use  called  for  by  the  regulation  and 
in  minimizing  the  costs  of  achieving 
those  reductions. 

The  Alliance  request  claims  that 
industry  will  incur  substantial  costs  and 
regulatory  uncertainty  in  meeting  State 
and  local  ambient  ozone  requirements 
and  therefore  will  be  hampered  in  its 
transition  to  these  chemical  substitutes 
unless  they  are  exempt  from  VOC 
regulations.  Since  the  current  fully 
halogenated  CFC's  are  exempt,  the 
Alliance  argues  that  firms  using  these 
chemicals  are  not  going  to  switch  from  a 
chemical  "that  is  exempt  from  regulation 
under  a  federally-enforceable  SIP  to  one 
which  faces  immediate  regulatory 
hurdles,  future  regulatory  uncertainty, 
substantial  regulatory  expenses,  and 
inconsistent  State  air  permitting 
regtiiations." 

The  AUaince  request  includes 
information  indicating  that  the  Table  1 
substitutes  have  a  negligible 
stratospheric  ozone  depletion  potential. 
As  stated  in  the  request,  the  ozone 
depletion  potential  of  the  Table  1 
compounds,  relative  to  several  of  the 
currently  used  CFC's  covered  by  the 


'  Resuklory  Impact  Analjriia:  Pnstectioa  of 
Siratoapheric  Ozooe.  OfTice  of  Air  and  Radiation. 
Auiiusi  isea 
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Monti%al  Protocol  (CFC-11  and  CFC- 
12).  ranges  from  zero  to  0.1. 

The  EPA  agrees  with  the  Alliance 
concerning  the  relative  impact  of  the 
substitutes  on  stratospheric  ozone 
depletion  and  with  their  contention  that 
there  is  a  strong  need  to  facilitate  the 
use  of  environmentally  acceptable 
substitutes  that  have  little  or  no  impact 
on  stratospheric  ozone.  Today's  decision 
to  add  certain  chemicals  to  the  hst  of 
negligibly  reactive  compounds  is  being 
taken  in  the  context  of  EPA's 
implementation  of  the^ontreal 
Protocol,  and  is  not  intended  to  reopen, 
at  this  time,  broader  issues  of  exempting 
other  chemicals  that  may  be  negligibly 
reactive.  In  this  context.  EPA  focused  its 
attention  on  four  specific  chemicals 
covered  by  the  request  that  are  being 
actively  considered  by  a  wide  range  of 
industries  as  the  primary  substitutes  for 
the  regulated  chlorofluorocarbons 
(HCFC-123.  HCFC-141b.  HCFC-142b. 
and  HFC-134a). 

HCFC-123  and  HCFC-141b  have 
physical  and  chemical  properties  similar 
to  CFC-11  and  therefore  are  being 
examined  for  use  in  the  foam-blowing 
and  certain  refrigeration  applications. 
HFC-134a  has  physical  and  chemical 
properties  similar  to  CFC-12  and  is 
being  considered  by  firms  involved  with 
refrigeration,  air  conditioning  and 
certain  foam  uses.  HCFC-142b  is  a 
chemical  already  used  in  commerce 
with  the  potential  for  expanded  use 
alone  or  as  a  blend  primarily  in 
refrigeration  and  foam  applications. 

Comments  by  the  Alliance  *  submitted 
on  the  August  12. 1988  advance  notice  of 
proposed  rulemaking  (53  FR  30604) 
which  accompanied  EPA's  final  rule 
implementing  the  Montreal  Protocol, 
also  demonstrated  that  industry-wide 
efforts  have  focused  on  the  four 
potential  chemical  substitutes  that  EPA 
is  adding  to  the  list  as  exempt  under 
VOC  controls.  These  comments  present 
a  detailed  description  of  activities  to 
construct  plants  to  produce  various 
quantities  of  HCFC-141b/l42b,  HCFC- 
123.  and  HFC-134a,  and  to  continue  and 
expand  tests  of  products  using  these 
chemicals. 

Based  on  the  foregoing  discussion. 
EPA  is  today  adding  HCFC-123.  HFC- 
134a,  HCFC-141b,  and  HCFC-142b  to 
the  list  of  negligibly  reactive  VOC's 
which  may  be  exempt  from  ozone  SIP 
contix)l8.  The  effect  of  this  action  will  be 
to  facilitate  the  transition  away  from 


'Alliance  for  responsible  CFC  Policy.  RE: 
Comments  of  the  Alliance  for  Responsible  CFC 
Policy  on  Advance  Notice  of  Proposed  Rulemaking. 
Protection  of  Str<)tospheric  Ozone  (S3  FR  30604. 
August  12. 1968).  November  1,  igea  Docket  No.  A- 
68-27.  Central  Central  Docket  Section.  VS.  EPA. 


Stratospheric  ozone-depleting  chemicals 
without  adversely  affecting  efforts  to 
control  ground-level  ozone 
concentrations.  This  action  does  not 
affect  ongoing  or  futtire  toxicity  reviews 
of  these  or  other  proposed  CFC 
substitutes. 

The  EPA  is  not  acting  on  the  other 
candidate  chemicals  submitted  by  the 
Alliance  because  currently  available 
information  suggests  that  these 
chemicals  either  are  not  likely  to 
become  substitutes  for  significant  uses 
of  CFC's  or  because  they  are  at  an 
earlier  stage  in  their  research  and 
development  process.  A  convincing  case 
cannot  now  be  made  that  they  are  likely 
to  significantly  contribute  to  industry's 
efforts  to  shift  away  from  fully- 
halogenated  CFCs  thereby  reducing  the 
risks  of  ozone  depletion.  Should  this 
situation  change  in  the  future,  EPA 
would  reconsider  whether  to  add  other 
CFC  substitutes  to  the  list  of  negligibly 
reactive  compounds. 

Pursuant  to  5  U.S.C.  605(6),  I  hereby 
certify  that  this  action  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  relaxes  current  regulatory 
requirements  rather  than  imposing  new 
ones.  This  action  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  (5 
V.S.C.3501  etseq.). 

Date:  January  5. 1989. 
Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  89-1136  Filed  1-17-89;  8:45  am) 

BNXMG  CODE  SSaO-SO-M 


(FRL-3505-9] 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSO)  Permit 
to  Martell  Cogeneration  Limited 
Partnership  (formerty  American  Forest 
Product  Company),  EPA  Project 
Number  SJ  83-04-A 

AGENCY:  Environmental  Protection 
Agency  (EPA).  Region  9. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
November  30. 1988,  the  Environmental 
Protection  Agency  issued  a  modified 
I*SD  permit  (originally  issued  on  April  2. 
1985.  and  amended  on  December  20, 
1985)  under  EPA's  federal  regulations  40 
CFR  Part  52.21  to  the  applicant  named 
above.  The  original  PSD  permit  grants 
approval  to  construct  and  operate  a  10- 
megawatt  wood-fired  cogeneration 
facility  located  at  the  applicant's 
existing  sawmill  in  Martell.  Amador 


County.  California.  This  major 
modification  allows  increases  in  the 
allowable  carbon  monoxide  (CO)  and 
hydrocarbon  (HC)  emission  rates  since 
these  emissions  have  proven  to  be 
higher  in  actual  operations  than  the 
levels  requested  in  the  original  permit 
application.  The  permit  modification  is 
subject  to  certain  conditions,  including 
an  allowable  emission  rate  as  fellows: 


PoSutani 


CO.. 


HC.. 


(the  more 
loO 


930l>s/tvor 
3S00pp>nv 
12%  CO, 

590K»/tvar 
2200  ppmv 
12%  CO, 

3Sa)»^hr 


FOR  FURTHER  RronMATlOW.  Copies  of 
the  permit  are  available  for  public 
inspection  upon  request;  address  request 
to:  Linda  Barajas  (A-3-1).  U.S. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street.  San 
Francisco.  CA  94105.  (415)  974-8221.  FTS 
454-8221. 

date:  The  PSD  permit  modification  is 
reviewable  under  section  307(b)(1)  of  the 
Clean  Air  Act  only  in  the  Ninth  Circuit 
Court  of  Appeals.  A  petition  for  review 
must  be  filed  within  60  days  of  the  date 
of  this  notice. 

Date:  January  5. 1988. 
David  P.  HowelLamp, 
Director.  Air  Management  Division.  Region  9. 

(FR  Doc.  89-1137  Filed  1-17-80:  8:45  am) 

BNJJNGCOOC  CSaO-SO-M 


[OPTS-44S23;  Fm.-3506-«l 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  anthraquinone 
(CAS  No.  84-65-1),  submitted  pursuant 
to  a  final  test  rule  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  MFORMATKMI  CONTACT 
Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  EB-44.  401  M  St. 
SW..  Washington.  DC  20460.  (202)  554- 
1404,  TDD  (202)  554-0551. 
SUPPIXMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
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notice  in  tb«  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  ivithin  15  days  after  it  is 
received. 

I.  Teat  Data  Sufanaieskms 

Test  data  for  anthraquinone  was 
submitted  by  Mobay  Corporation 
pursuant  to  a  test  rule  at  40  CFR  799.500. 
It  was  received  by  EPA  on  December  28, 
19B8.  The  submission  describes  acute 
toxicity  testing  to  Eastern  Oysters 
(Crassostrea  virginica],  Daphnids 
(Daphnia  magna)  and  Bluegill  Sunfish 
(Lepomis  macrochirus]  under  flow- 
through  conditions.  Acute  toxicity 
testing  is  required  by  this  test  rule.  This 
chemical  is  used  in  ^e  production  of 
anthraquinone  dyes  and  as  a  catalyst  in 
the  paper  pulping  industry. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  thne,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  submission's  completeness. 

n.  Public  Reoord 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  0PTS-nM6»). 
This  record  includes  copies  of  all  studies 
reported  in  this  notice.  The  record  is 
available  for  inspection  from  8  a jn.  to  4 
pjn...  Monday  througii  Fiiday,  except 
legal  botidays,  in  the  TSCA  Public 
Docket  OfTice.  Rm.  NE-C004. 401  M  St. 
SW..  Washington.  DC  20460. 

Autbority:  15  U.S.C.  2803. 
Dated:  Janoary  la  1969. 
Gary  E.  Tiaun. 

Acting  Director,  Existing  Cbemical 

Assesamert  Division.  Office  of  Toxic 

Subttoncea. 

|FR  Doc  89-1130  Filed  1-17-60;  0:45  amj 


ACTION:  Notice;  conection. 


(OPT8-S1721A;  Fm.-3506-7] 

Certain  Chemical  Premanufaetuv 
Notice;  Correction 

AOCMCY:  Environmental  Protection 
Agency  (EPA). 


SiNNMAliY:  This  notice  announces  receipt 
of  one  premanufacture  notice(s)  that 
were  inadvertantly  misstated  in 
publication  in  the  Federal  Register  on 
December  9, 1988  (53  FR  49786). 


FON  RMrrNCR  MPOmiATION  CONTACT: 

Lawrence  Culleen,  Premanufactiire 
Notice  Management  Branch.  Chemical 
Control  Division  (TS-794),  OfTice  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611, 401  M. 
Street.  SW.  Washington.  DC  20460  (202) 
382-3725. 

ItATCS:  Qose  of  Review  Period:  P  88-113 
February  15, 1989. 

SUPPLEMCNTARY  INFORMATION:  In  FR 
Doc.  88-28327  in  the  Federal  Register  of 
December  9. 1988  (53  FR  49786]  the 
following  information  for  P-89-113  was 
inadvertandy  misstated  in  OPTS-51721 
and  is  corrected  to  read  as  follows: 

P 88-113 

Importer.  Pennwalt  Corporation. 

Chemical.  (S)  3-Ethylthiobutanal. 

Use/Import.  (G)  Destructive  use. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  3377  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  >  2.000  mg/kg 
species  (Rabbit).  Eye  irritation:  strong 
species  (Rabbit).  Skin  irritation:  Strong 
species  (Rabbit).  Mutagenicity: 
Negative. 

Date:  January  3, 1989. 
Slevea  Newfaws-Riaii, 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 
(FR  Doc.  89-1131  Filed  1-17-89;  8:45  ami 
••UJN6C00C  «ao-s»-« 


FEDERAL  COMMtiNICATIOMS 
COMMISSION 

(DA8»-21] 

Advieory  Committee  on  Advanced 
Tetevtelon  Service,  Impiementatton 
Sut>commlttee:  Meeting 

lamary  11. 1989. 

A  meeting  of  the  Implementation 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service  will  be  held  on  February  7. 1989. 
IKX)  p.m..  Commission  Meeting  Room 
(Room  856).  1919  M  Street  NW.. 
Washington.  DC. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introduction 

2.  Approval  of  Minutes  of  Last  Meeting 

3.  Report  of  Working  Party  1,  Policy  and 
Regulation 

4.  Report  of  Woriung  Party  2,  Transltioin 
Scenarios 

5.  General  Discussion 

6.  Other  Business 

7.  Date  and  Location  of  Next  Meeting 

8.  Adjournment 

All  interested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Implementation  Subcommittee 
Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Dr.  James  ).  Tietjen 
at  (609)  734-2237  or  David  R.  Siddall  at 
(202)  632-7792. 

Federal  Communications  Commission. 
Donna  K.  Soaicy. 
Secretary. 

(FR  Doc.  80-1120  Filed  1-17-80:  8:45  am| 
mi  I  ma  coot  s/u-at-e 


Applications  for  Consolidated  Hearir>g; 
Stephen  W.  Staples.  Jr.  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Apptcam/Ctty /State 

Ha  No. 

OodMt 
Na 

A8Np»i«nW  9lipte^Jr..l*(rtic«to,KY_... _.....__    __ 

BPH-880107MR 
BPH-ee0112MO 
8PH-8a0112ME 

88-5$5 

B.  ncky  AJten  Bute  Mnniraft)  KY                        ,.     .                                      _ 

C  Menacato-WnfTw  Couilv.  Madte.  Inc.  MomnaSD.  KY 

Issue  Haodiag  and  Applicant(t)                           2.  Ultimate— A.B.C 
1.  Coaipantive-AAC 

n 

j^fl™' 
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IMl 

Appticant/Cily/SUto 

RIeNa 

MM 

Oockal 
Na 

A.  Mexican-Afnarican  Communirabonn  FntflrtAinmant  Rma<V»«ting  Rf<>gp  Rry^  T¥ 

B.  Divcoo  Associate*  Inr    Hry«n  TX 

BPH-880113MA 
8PH-8e0114MR 
BPH-680114M 

88-566 

C.  DivefsAed  Communicrtonfi,  BiyMi.  TX 

Issue  Heading  and  Applicant(s) 
1.  Comparative — All 


2.  Ultimate— AQ 


in 


ApplicantyCHy/State 


RteNa 


No. 


A.  Mt  Wastwigton  Valley  Bnwdcasting.  Limitod  Partners.  Conway.  NH 

B  Jeffrey  M.  Mesaeman  and  Cathy  R.  Messennan  d/b/a  Carrot  County  Broadcasting.  Cormwy.  NH . 


BPH-S70909MC 
BPH-a70008>a 


88-950 


Issue  Heading  and  Applicants 
1.  Comparative — \M 


2.  Ultimate— A3 


IV 


Appfcant/aiy/Slate 


rWB  No. 


Na 


A.  Amencan  tndan  Broadcast  Group.  Inc.,  San  Angelo,  TX 

B.  Southwest  Texas  FM  Lanitad  Partwanlwp.  San  Angelo,  TX- 


BPH-e70g21MB 
BPH-870S22MC 


88-552 


Issue  Heading  and  Applicants 

X.  Air  Hazard — A.B 

2.  Comparative — A.B 

3.  Ultimate— A.B 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 198& 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copy  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |«n  Gay,  Assistant  Chief, 

Audio  Services  Division,  Mass  Media  Bureau. 
|FR  Doc.  89-1124  Filed  1-17-89;  8:45  am| 
BNJJNO  cooe  «7ia.«t-<i 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies;  Baker,  Robert  S.,  et  aL 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.&C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  1, 1989. 

A.  Federal  Resove  Bank  of 
Minneapolis  (fames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Robert  S.  Baker,  to  acquire  4.8 
percent  of  the  voting  shares  of 
Minneahaha  Banshares.  Inc..  Sioux 
Falls,  South  Dakota,  and  thereby 
indirectly  acquire  The  First  National 
Bank  in  Sioux  Falls.  Sioux  Falls.  South 


Dakota,  and  Farmers  State  Bank  of 
Flandreau.  Flandreau,  South  Dakota. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222; 

1.  foe  M.  Bennatte,  Hempstead.  Texas, 
and  Edmund  R.  Covel,  Houston,  Texas; 
to  each  acquire  50  percent  oi  the  voting 
shares  of  Community  Bank.  Katy.  Texas. 

C.  Federal  Reserve  Bank  of  San 
FrandsoD  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco.  California.  94105: 

1.  Dr.  John  H.  Doede.  San  Diego, 
California;  to  acquire  61.42  percent  of 
the  voting  shares  of  Crown  Bancorp. 
Coronado,  California,  and  thereby 
indirectly  acquire  Bank  of  Coronado. 
Coronado.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  11. 1989. 
WiUian  W.  WUm, 
Secretary  of  the  Board. 
(FR  Doc  88-1075  Filed  1-17-80:  8:45  am| 
■tuate  cooc  •2W-*v4t 


Eastchester  Financial  Corp.  et  aL; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc  88- 
30150)  published  at  page  66  of  the  issue 
for  Tuesday.  January  3, 1969. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  Eastchester 


'"■^^Sr? 
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Financial  Corporation,  is  amended  to 
read  as  follows: 

1.  Eostchester  Financial  Corporation. 
White  Plains,  New  York:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Eastcfaester  Savings  Bank.  White  Plains, 
New  York,  which  currently  engages  in 
Savings  Bank  Life  Insurance,  and  offers 
life  insurance  and  annuity  products 
through  its  subsidiary  BSB  Agency,  Inc. 
Applicant  has  committed  to  terminate 
BSB  Agency's  activities  within  two 
years  of  consummation,  and  to  limit  its 
activities  during  the  two  year  period  to 
renewing  existing  policies,  and  will 
continue  Bank's  SBLI  activities 
following  consummation. 

Comments  on  this  application  must  be 
received  by  February  1, 1969. 

Board  of  Goveniors  of  ttie  Federal  Reserve 
System,  |anuary  11. 1909. 
WtUiain  W.  Wilsa. 
Secretary  of  the  Board. 
tPR  Doc  89-1079  Filed  1-17-88: 8:45  am] 


Equimartt  Corp.  and  Equimanageinent, 
mc,  et  aL,  Formatlona  of,  AcquMtione 
by;  and  Merger*  of  Bank  HoMng 


The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
f  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  oHices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suHice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
2.1969. 

A.  Federal  Reserve  Bank  of  Cleveiand 
(John  |.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street  Qeveland.  Ohio  44101: 


1.  Equimark  Corporation  and 
Equimanagement,  Inc.  Pittsburgh. 
Pennsylvania:  to  acquire  90  percent  of 
the  voting  shares  of  Treasure  Valley 
Bancorp,  Inc.,  Fniitland,  Idaho,  and 
thereby  indirectly  acquire  Treasure 
Valley  Bank,  Pruitland.  Idaho.  In 
connection  with  this  application,  BHC 
Acquisition  Corp.,  Pruitland.  Idaho,  has 
applied  to  acquire  99.30  percent  of  the 
successor  by  merger  to  TVB  Acquisition 
Bank,  Pruitland,  Idaho.  Comments  on 
this  application  must  be  received  by 
January  27. 1969. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Four  County  bancshares.  Inc., 
Allentown.  Georgia:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Four 
County  Bank.  Allentown.  Georgia. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St.  Louis,  Missouri  63166: 

1.  Reliable  Community  Bancshares, 
Inc.  Perryville,  Missouri:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Perryville,  Perryville,  Missouri. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Texop  Bancshares,  Inc.,  Dallas. 
Texas,  and  Texop  Bancshares,  IL  Inc.. 
Wilmington.  Delaware:  to  acquire  100 
percent  of  the  voting  shares  of  North 
Texas  Bank,  Lewisville.  Texas,  and 
thereby  indirectly  acquire  American 
National  Bank  of  Piano.  Piano,  Texas. 

E  Federal  Reserve  Bank  of  San 
FrandscD  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  Mission-Valley  Bancorp, 
Pleasanton.  California;  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Milpitas,  N.A..  Milpitas,  California,  a 
de  novo  bank. 

Board  of  Governors  of  the  Federal  Resen-e 
System.  January  11. 1989. 
WllUam  W.  WUae, 
Secretary  of  the  Board. 
(FR  Doc  89-1076  Filed  1-17-89;  8:45  am) 
mjjNQ  coot  sais.«i-« 


Wood  Lake  Bancorp^  Inc^  AcquialtkMi 
of  Company  Engaged  In  Permlacible 
Nonbanking  AcUvlUea 

The  organization  listed  in  this  notice 
has  applied  under  {  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
ie43(c)(8))  and  i  22S.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  a««ets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efTiciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  p»rty 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  o^ices  of  the  Board  of 
Governors  not  later  than  February  3, 
1989. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (|ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Wood  Lake  Bancorporat ion.  Inc., 
Wood  Lake,  Minnesota;  to  acquire 
Simonson  Insurance  Agency,  Hanley 
Falls.  Minnesota,  and  thereby  engage  in 
general  insurance  activities  in  a 
community  with  a  population  not 
exceeding  5,000  pursuant  tO; 
S  225.25(b)(8)(C)(iii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Hanley  Palls,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  11. 1989. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  89-1077  Filed  1-17-89;  8:45  am) 
BIUJNO  cooc  sito-oi-e 
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Urtion  Planters  Corp.,  et  aL; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  \  225.21(a)  of  Regulation 

Y  (12  CFR  225.21<a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimunation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 


not  suf^ce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  pro]X)sal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  2, 1989. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis.  Tennessee;  to  engage  de  novo 
in  purchasing  short-term,  high  quality 
loans  and  loan  participations  from 
major  money  center  banks  and  to  make 
loans  to  institutions  which  are  to  be 
merged  with  or  acquired  by  Applicant 
pursuant  to  {  22S.25(b)(l)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  The  Sanwa  Bank.  Ltd.,  Osaka, 
japan;  to  engage  de  novo  through  its 
subsidiary,  Sanwa  Bank  Trust  Company 
of  New  York,  New  York,  New  York, 
certain  trust  company  activities 
pursuant  to  5  225.25(b](3]  of  the  Board's 
Regulation  Y. 


Board  of  Govemort  of  the  Federal  Resene 
System.  January  11. 1989. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc  89-1078  Filed  1-17-49:  8:45  am) 
sauNS  cooc  taw-et-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termktatton  of  ttte  Waiting  Period 
Under  the  Premerger  Notification 
Rulee 

Section  7A  of  the  Clayton  Act  15 
U.S.C  18a.  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitioBS  during 
the  applioable  waiting  period: 


Transactions  Granted  EARtv  Termination  Between:  12/27/88  AND  12/31/88 


Name  o(  acquinng  person:  name  o(  acquired  persorr.  name  of  acquired  entity 


hmn  No. 


WiHiam  Street  Acqusition  Corporation:  BntMh  S  Commomveami  Hotdings  PLC;  William  Street  Holdings.  Inc- 

Jeftrey  A.  Marcus;  Tete-Commorncatiorw,  Inc.;  WestMarc  Communications,  kic 

Ger>er8l  Electric  Company;  Tete-CofrwrwnKattona,  Inc  Tempo  Television,  Inc 

Cfiargeurs  S.A.;  Irene  Hart  Srodeli,  Hart  Incorporated . 

Century  City  HokSngs.  Umited;  Arcoa  Associates;  Aircoa  Companws.  Inc. 

Tt>e  1964  Simrrxxis  Trust  Lockheed  Corporaton;  Lockheed  Cor(>oration.. 

Citicorp:  Irwpiration  Resources  Corporatior*:  Inspiration  Leasing  Inc  . 

GoWer.  Thoma.  Cressey  Fund  II.  Nortek.  Inc.;  Monvose  Products  Company  DMaion. 

Framatome  S.A.;  Bumdy  Corporation;  Burrxty  Corporation 

Bkie  Cross  and  Blue  Shield  of  Marytand.  Inc  ;  Plan  Investment  Fund,  Inc.;  Plan  Investment  Fund,  Inc 

At>duHah  Taha  Bakhsh;  Textron  Inc  ;  Gorham  E>vis«n _ _ 

Giant  Group.  Ltd.;  Pomona  Acquisitioo  Corp  ,  Pomona  Acquisttion  Corp 

Bams  Industne*.  Irx:.;  Pomona  AcquKition  Corp  ,  Pomona  Acquisition  Corp _ 

Bams  mdustnes.  Inc.;  Medu  General.  Irxx.  Gariten  State  Paper  Company.  Inc..  and  GSP  Recycling  Corp. 
G'oup  Financial  Partner<i.  inc.  Honeywel.  Inc..  Hi's  Defense  Communications  &  FVoducticn  Div. 

OonAgra.  Inc.;  The  Piltsoury  Company;  Porr  Corporation  and  TPC  Transportation  ConipaiTy 

Ttximson  S.A.;  General  Electric  Company;  General  Electric  Company 

Ford  Motor  Company.  Douglas  Wol^  IPG  Ftnarvaal  Services.  Inc _ ... 

Andromede  S  A..  McKesson  Corporatiorv  "21  Brands.  Inc..  OntiHefie  Riunile  d  Uquori,  S.^^. 

HJ.  Heira  Company;  Portion  Pac.  Inc  ;  Portion  Pac.  Inc 

Delta  Woodside  Industnes.  Ifx:.;  TOW  Special  Placements  Fitfid  1;  O'Bryan  Bros.,  Inc . 

Stittung  Haster  Werke;  Rockaway  Corporation;  Rockaway  Corporation » 

Exxon  Corporation;  Compagnw  Fmanoere  de  Panbas;  Martinez  Terminals  Liiisled 

Ekco  Group.  Inc.;  Woodstream  Corporaliorv  Woodsfeam  Corporakon 

Heaittitn«t  mc— The  Hospital  Company;  HeaWWust  Inc— Th*  Hoapilai  Compwiy;  Eastern  ktatvo  Regional  Medcai  Canlar- 

Partnership _ „ _ _ „„ _ „ _ 

Ur«on  National  Corporation.  Pennbancorp;  Pertnbancorp  Investment  Company _ _ 


8S-0S22 

SS-0523 
S»-aS68 
89-0504 
89-0634 
89-0647 
89-0866 
89-0672 
89-0706 
89-0707 

8S-0770 
89-0771 
89-0772 
89-0570 
89.0646 
89-0716 
89-0782 
89-0636 
89-0670 
89-0701 
S9-0702 
89-0720 
89-0722 

89-0730 
89-0731 


12/29/88 

12/26/88 

12/2S/SS 

12/26/86 

12/28/88 

12/28/86 

12/28/88 

12/2S/SS 

12/28/88 

12/28/86 

12'29/e6 

12/29/86 

12/29/BS 

12/28/86 

12'30'88 

12/30/88 

12/30/86 

12/X/8S 

1/03/89 

1/03/80 

1/03/88 

1/03/8S 

1/03/8S 

1/03/88 

1/03/80 
1/03/80 
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Transactions  Granted  Early  TERMmATtON  Between:  12/27/88  AND  12/31/88— Continued 


Narrw  ol  acquiring  paraoa  ntnw  ol  aoqulrad  pwMa  name  of  aoquirad  arMy 


Japan  Air  Unaa  Company.  Ut.  John  H  Magoon.  Jr.;  HAL.  mc- ~ 

AaiM  QIaaa  Company.  Ud.;  Komas.  mcofpotaiad.  Komao^  Incotporaiad 

Vartan  Coipotllow.  Conaoidaiad  Maloa  ma;  ConooMalad  Moica  mc 

Joiw  Hwieodi  Mutual  Uto  mauiwic*  Company:  CNcago  MiiwaulMa  CorpocaHon:  M»»»aultaa  Land  Company 

HuMamaM  Oy.  LS.  HaaSi  S  Sona.  Iryx;  LS.  HaaS«  t  Sona.  mc — 

Nlppondanao  Co  LkL.  MkMgw  Automoiwa  Comptaaaor.  mc.  gomi  Vanbra):  MtoNgm  Amomotwa  Compraaaor.  he.  (Joint  VaMura) 
Toyoda  OiMtomalle  Loom  Woika,  LU;  MkMgw  AutomoS^a  Compraaaor.  me.  (Joim  Vanamfc  lActiigin  Aulomotiva  Compraaaor  mc. 
(Jomi  Vomural. 


Ridiard  E  Jaooba:  Cariaon  Raal  Eaiala  Corpontfon;  Cartaon  Raal  EatMa  Corporatton 

Jamaa  K  PoaaaN;  QityHtar  Hnanbal  Corporaion:  QPC  Liaimg  Corporation 

Afebolt  naoialoitaa.  Tafcada  Cttamical  tnduatriaa.  Ltd.;  Tafcada  (TAP),  mc  and  TAP  PlwmiaoaiMcila  partnaraNp. 
Titwda  Chaiwicit  mduatrtaa.  Lid :  Mttxxt  Laboratodaa.  Abbod  (TAP),  mc  and  TAP  Plwmaoauacaia  partnanhip„ 

Vaiua  EquHy  Aaaodalaa  I,  LP.;  Big  Baar,  mc;  Sig  Baar.  mc- 

Amarican  Famty  Corporaioa  Omatophar  J.  Brannan;  Pagaaua  Droaacaaimg  ol  Columbua.  Qaorgia.  me 

Dawaon  mtarwional  PLC;  Jamaa  W.  Hart;  Raavaa  Brethara.  mc  .. 


WaaHnghouaa  aackic  Corporation;  Parcapica  CorporaHon.  Parcapttca  Corporation.. 

MTH  Hotdmga,  mc;  Big  Baar.  mc;  Big  Baar.  mc 

Cliarlaa  E  Bradtoy:  Manwn  mc:  KaMr  Muminum  t  Chamicai  Corporation 

MA.  Hanna  Compare,  Jon  M.  Hurttman;  Polycom  Hurtfamaiv  mc. 


Airoraft  Parmara.  LP.;  Irvmg  Bw*  Corporation;  Naw  0C-9T-L  mc. 


PMN  No. 


89-0739 
89-0742 
89-0743 
89-0757 
89-0761 
89-0765 

89-0768 
89-0781 
89-0789 
89-0796 
89-0797 
89-0467 
6»4)738 
89-0667 
89^)688 
89-0690 
89-0711 
89-0763 
89-0784 


Data 
lerminalad 


1/03/80 
1/03/89 
1/03/89 
1/03/88 
1/03/89 
1/03/89 

1/03/89 
1/03/89 
1/03/88 
1/04/89 
1/04/80 
1/05/89 
1/06/89 
1/06/89 
1/06/80 
1/06/89 
1/06/89 
1/06/89 
1/06/89 


lATION  CONTACT: 
Sandra  M.  Peay.  (Contact 
Representative.  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
303,  Federal  Trade  Commission. 
Washington.  DC  2058a  (202)  326-310a 

By  directien  of  the  Commission. 
DoaaU  8.  Oafk. 
S0ct9toty, 
P?R  Doc  a»-1072  Filed  1-17-80: 6:46  am] 


OEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  AdminlsteaUon 

Current  Uet  of  Laboratories  Which 
Meet  MhymiMn  Standards  To  EfMaoe  In 

sev^F^P*  saves  e^vvs^vvv  v^smbv  v^^^bv  %a^    a  ^r  ^>a  vj^^vaa^  ^  a 

Urine  Drug  Teeting  for  Federal 

Agendee 

aocncy:  National  Institute  on  Drug 
Abuse.  liHS. 

action:  Notice. 


;  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workpla<»  Drug  Testing  Programs  (53 
FR 11986).  A  similar  notice  listing  all 
currently  certified  laboratories  will  be 
published  monthly,  updated  to  include 
laboratones  which  successfully 
complete  the  certification  process.  If  any 
listed  laboratory  fails  to  maintain  its 
certification,  it  will  be  omitted  from 
updated  lists  until  such  time  as  it  is 
recertified  as  meeting  the  Guidelines' 
requirements. 


KM  RMTNCN  a^OIWIATlOW  CONTACT: 

Office  of  Workplace  Initiatives, 
National  Institute  on  Dnig  Abuse.  Room 
lOA-53.  5600  Fishers  Lane.  Rockville. 
Maryland  20657. 


•UrrtEMCNTAJIV  I 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  «vith  Executive 
Order  12S64  and  section  503  of  Pub.  L 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  set  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  on- 
site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections.  In 
accordance  «vith  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  standards  set  forth  in  the 
Guidelines: 

Maryland  Medical  Laboratories.  1901 

Sulpher  Spring  Road.  Baltimore,  MD 

21227.  301-247-9100 
International  Clinical  Laboratories.  8000 

Sovereign  Row.  Dallas.  TX  75247,  214- 

638-1301 
American  Medical  Laboratories,  11091 

Main  Street  PC  Box  188,  Fairfax.  VA 

22030,703-691-9100 
ChemWest  Analytical  Laboratories,  Inc.. 

600  West  North  Market  Blvd.. 

Sacramento.  CA  95834,  916-923-0640 
CompuChem  Laboratories,  Inc..  3306 

Chapel  Hill/Nelson  Hwy..  P.O.  Box 

12852.  Research  Triangle  Park.  NC 

27709,  919-549-6263  919-248-6494 


Medtox  Laboratories.  Inc..  402  West 

County  Road  D.  St.  Paul.  MN  55112. 

612-636-7466 
Nichols  Institute.  7323  Engineer  Road. 

San  Diego.  CA  92111,  619-278-5900 
Med  Arts/South  Community  Hospital. 

1001  Southwest  44th  SUeet.  Oklahoma 

City.  OK  73100.  405-636-7041 
South  Bend  Medical  Foundation,  Inc 

530  North  Lafayette  Blvd..  South  Bend. 

IN  46601.  219-234-4176 
International  Toxicology  Laboratories. 

2201  W.  Campbell  Park  Drive. 

Chicago.  IL  60612.  312-633-3360 
Richaid  A.  MUlsiain. 

Deputy  Director,  National  Institute  on  Drug 
Abuse. 
FR  Doc  »-lM6  Filed  1-17-88;  8:45  am) 
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Advisory  Committees  Meetings; 
FelKuery 

AQCNCV:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration. 


ACTION:  Notice  of  meeting. 


:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  agency's 
initial  review  committee  in  the  month  of 
February  1989.  This  committee  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator.  ADAMHA  in  accordance 
with  5  U.S.C.  552(b)(6)  and  5  U.S.C.  app. 
2 10(d).  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act.  Pub.  L  92-463. 

Committee  Name:  Research  Scientist 
Development  Review  Committee,  NIMH. 
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Date  and  Time:  February  lft-16: 9iM 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza. 
Rockville.  MD  20652. 

Status  of  Meeting:  Open — February 
16:  9:00-10«)  a.m.;  Closed— Otherwise. 

Contact  Sandra  Buckhalter.  Room 
9C-15,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20657,  (301)  443- 
6470. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  to  devel  jp  and  execute  a 
program  of  Research  Scientist  and 
Research  Scientist  Development 
Awards  to  appropriate  institutions  for 
support  of  individuals  who  are  engaged 
full  time  in  research  and  related 
activities  relevant  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
Hnal  review. 
*        •        *        •        • 

Substantive  information,  summary  of 
meeting,  and  roster  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Joanna  Kieffer.  NIMH  Committee 
Management  Officer,  Room  9-105. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  443-4333. 

Date:  )anuary  12. 1960. 
Paggy  W.  CockriU. 

Committee  Management  Officer,  AlcohoL 

Dtyg  Abuse,  and  MentaJ  Health 

Administration, 

[FR  Doc.  89-1109  Filed  1-17-86;  8:45  am) 
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Family  Support  Adminietration 
Office  of  Refugee  Resettlement 

Refuges  Reeettlement  Program; 
Proposed  Allocations  to  Statee  of 
FY  1M9  Funds  for  Refugee' Sociai 
Services 

agency:  Office  of  Refugee  Resettlement 
(ORR),  FSA.  HHS. 


'  In  addition  lo  persons  admitted  to  the  United 
Slalei  ai  refugees  under  section  207  of  the 
Immigration  and  Nationality  Act  (INA)  or  granted 
asylum  under  section  206  of  the  INA.  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  96-122); 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  lo  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Exptort  Finanang, 
and  Related  Programs  Appropriations  Act.  1968.  as 
included  in  the  FY  19B8  Continuing  Resolution  (Pub. 
L  100-202):  and  (3)  certain  Amerasians  from 
Vietnam,  includng  U.S  citizens,  under  title  11  of  the 
Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act.  1980  (Pub.  L  IQO- 
461).  For  convenience,  the  term  "refugee"  is  used  in 
this  notice  to  encompass  all  such  eligible  persons 
unlesii  the  spedHc  context  indicates  otherwise. 


ACTION:  Notice  of  proposed  allocations 
to  States  of  FY  1969  funds  for  refugee 
social  services. 

ADOWCM:  Address  written  comments,  in 
duplicate,  to:  Toyo  Biddle,  Office  of 
Refugee  ResetUement.  Family  Support 
Administration,  370  L'Enfant 
Promenade.  SW.  Washioq^on,  DC  20447. 
FOR  RMTHER  mrOfOIATION  CONTACT: 
Toyo  Biddle.  (202)  252-4563. 
SUtMHARY:  This  notice  proposes  the 
allocations  to  States  of  FY  1989  funds 
for  social  services  under  the  Refugee 
Resettlement  Program  (RRP). 
CATC  Comments  on  the  allocations 
provided  for  in  this  notice  will  be 
considered  if  received  by  February  17, 
1989. 

SUrPLEMEMTAIIV  MRNMUTMN: 

L  Amounts  Proposed  for  ADocation 

The  Office  of  Refugee  Resettlement 
(ORR)  expects  to  have  available 
$64,906,000  in  FY  1980  refugee  social 
service  funds  as  part  of  the  FY  1989 
appropriatirais  for  the  Department  of 
Health  and  Human  Services  (Pub.  L 
100-436). 

Of  the  total  of  $64.g06,00a  the  Director 
of  ORR  proposes  to  make  available  to 
States  during  FY  1989  approximately 
$55.00a000  (84.7%)  under  die  allocaticHi 
formulas  set  out  in  this  notice.  These 
funds  would  be  made  available  for  the 
purpose  of  providing  social  services  to 
refugees.  The  final  allocation  amounts 
would  be  adjusted  to  total  85%  of  the 
available  funds  after  taking  into 
consideration  any  population 
adjustments  (see  Section  VL  below). 

The  population  figures  include 
refugees,  Cuban/Haitian  entrants,  and 
Amerasians  from  Vietnam  since  these 
populations  may  be  served  throu^ 
funds  addressed  in  this  notice.  (A  State 
must  however,  have  an  approved  State 
plan  for  the  Cuban/ Haitian  Entrant 
Program  in  order  to  use  funds  on  behalf 
of  entrants  as  well  as  refugees.) 

Of  the  $55,000,000  covered  by  this 
notice,  the  Director  proposes  to  allocate 
funds  direcUy  to  States  in  the  following 
manner 

•  $52,500,000  would  be  allocated  on 
the  basis  of  each  State's  proportion  of 
the  national  population  of  refugees  who 
had  been  in  the  U.S.  3  years  or  less  as  of 
October  1. 1988  (including  a  floor 
amount  of  $75,000  for  States  which  have 
small  refugee  populations). 

•  $2,500,000  would  be  allocated  to 
each  State  on  the  basis  of  its  proportion 
of  the  3-year  refugee  population 
(including  a  floor  amount  of  $5,000  to 
States  with  small  refugee  populations)  in 
order  to  provide  an  incentive  for  States 
to  fund  refugee  mutual  assistance 


associations  (MAAs).  A  written 
assurance  that  these  optional  funds  will 
be  used  for  MAAs  is  required  in  order 
for  a  State  to  receive  the  funds 
Guidance  to  States  regarding  this 
assurance  is  provided  below. 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  6(a)(3)  of  the  Refugee  Assistance 
Extension  Act  of  1986  (Pub.  L  99-605) 
which  amended  section  412(c)  of  the 
Immigration  and  Nationality  Act  to 
require  that  the  "funds  available  for  a 
fiscal  year  for  grants  and  contracts  (for 
social  services)  *  *  *  shall  be  allocated 
among  the  States  based  on  the  total 
number  of  refugees  (including  children 
and  adults)  who  arrived  in  the  United 
States  not  more  than  36  months  before 
the  beginning  of  such  fiscal  year  and 
who  are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
Hscal  year." 

The  approximately  $9,700,000  in 
remaining  social  service  funds  (after  the 
final  allocation  to  States  of  85%  of  the 
total  funds  available)  is  expected  to  be 
used  by  ORR  on  a  discretionary  basis  to 
provide  funds  for  individual  projects 
intended  to  contribute  to  the 
effectiveness  and  efficiency  of  the 
refugee  resettlement  program.  The 
discretionary  funds  will  support  spetnfic 
program  activities  designed  to  improve 
the  delivery  of  services  to  refugees. 
Announcements  of  the  availabihty  of 
funding  and  grant  application 
procedures  for  some  projects  have  been 
issued:  Availability  of  Funding  for 
Grants  to  States  to  Implement  Favorable 
Alternate  Sites  Demonstration  Projects. 
Memorandum  to  State  Refugee 
Coordinators  issued  October  1. 1964. 
and  Availability  of  Funding  for  Planned 
Secondary  Resettiement  of  Refugees.  50 
FR  2003a  May  13. 1965.  ORR  expects  to 
continue  emphasis  on  discretionary 
grants  for  Community/Family  Stability 
Projects  for  Refugees  and  to  continue 
the  Key  States  Initiative  to  address 
problems  of  persistent  welfare 
dependency.  Announcements  wrill  be 
made  when  additional  initiatives  are 
decided  on. 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
social  service  programs  are  not  limited 
to  refugees  who  have  been  in  the  U.S. 
only  3  years.  States  may  provide 
services  without  regard  to  an  individual 
refugee's  length  of  residence. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations,  services  may  be 
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provided  to  a  U.S.-born  minor  child  in  a 
family  in  which  both  parent*  are 
refugees  or,  if  only  one  parent  is  present, 
in  which  that  parent  is  a  refugee:  and  (2) 
under  the  FY  1969  Foreign  Operations 
Appropriations  Act  (Pub.  L  100-461), 
services  may  be  provided  to  an 
Amerasian  from  Vietnam  who  is  a  U.S. 
citizen  and  who  enters  the  U.S.  after 
October  1. 19ea 

In  accordance  with  ORR's  "Statement 
of  Program  Goals,  Priorities  and 
Standards  for  State-Administered 
Refugee  Resettlement  Program"  issued 
March  1. 1964,  fimds  awarded  under  this 
notice  for  the  basic  and  MAA  incentive 
allocations  are  subject  (as  were  FY 
196&-1968  funds)  to  a  requirement  that  at 
least  85%  of  a  State's  award  be  used  for 
employment  services,  English  language 
training,  and  case  management  services, 
reflecting  the  Congressional  objective 
that  "employable  refugees  should  be 
placed  in  jobs  as  soon  as  possible  after 
their  arrival  in  the  United  States"  and 
that  social  service  funds  be  focused  on 
these  types  of  services.  (Immigration 
and  Nationality  Act  section 
412(a)(l)(B].)  As  in  previous  years,  ORR 
will  consider  granting,  under  specific 
circumstances,  a  waiver  of  this 
provision.  In  order  to  receive  a  waiver,  a 
State  must  meet  either  of  the  following 
two  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
two  of  the  following  three  cirumstances 
exist-  (a)  The  cash  assistance  rate  for 
time-eligible  refugees  in  the  State  is 
below  the  naHnpal  average  for  all  time- 
eligible  refugees  in  the  u!s.:  (b)  less  than 
85%  of  the  State's  social  service 
allocation  is  sufflcient  to  meet  all 
employment-related  needs  of  the  State's 
refugees:  and/or  (c)  there  are  non- 
employment-related  service  needs 
which  are  so  extreme  as  to  justify  an 
allowance  above  the  basic  15%.  Or 

2.  In  accordance  with  section 
412(c)(1)(C)  of  the  Immigration  and 
Nationality  Act  as  amended  by  the 
Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L  99-605).  the  State  submiU 
to  the  Director  a  plan  (established  by  or 
in  consultation  with  local  governments) 
which  the  Director  determines  provides 
for  the  maximum  appropriate  provision 
of  employment-related  services  for.  and 
the  maximum  placement  of.  employable 
refugees  consistent  with  performaace 
standards  established  under  section  106 
of  the  fob  Training  Partnership  Act 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  The  Continuing  Resolution  for 
FY  1985  (Pub.  L  96-473)  amended 


section  412(e)(7)(A)  of  the  Immigration 
and  Nationality  Act  to  provide  that: 

The  Secretary  [of  HHS]  shall  develop  and 
implement  alternative  projects  for  refugees 
wtio  have  beta  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services. 
support  [social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applicatioiu  for  such 
projects  (SO  FR  24583.  {une  11. 1965).  The 
notice  on  alternative  projects  does  not 
contain  provisions  for  the  allocation  of 
additional  social  service  funds  beyond 
the  amounts  proposed  for  availability  in 
this  notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present  notice. 

Finally,  ORR  believes  that  the 
continued  and/or  increased  utilization 
of  refugee  mutual  assistance 
associations  (MAAs)  in  the  provision  of 
social  services  promotes  appropriate  use 
of  services  as  well  as  the  effectiveness 
of  the  overall  service  system.  This  belief 
is  reinforced  by  the  interest  in  MAAs 
which  has  developed  under  similar 
incentive  funds  awarded  to  States  in 
previous  years.  Therefore  additional 
funds  which  would  be  targeted 
specifically  to  these  organizations  have 
been  included  as  an  optional  award  to 
States  which  would  use  them  for  this 
purpose. 

In  order  to  receive  the  MAA  incentive 
funds,  the  appropriate  State  agency 
official  must  provide  written  assurance 
to  the  Office  of  Refugee  Resettiement 
that  the  following  conditions  will  be 
observed  by  the  State  agency  in  using 
funds  made  available  to  the  State  under 
this  special  allocation: 

1.  That  such  funds  will  be  used  to  ftmd 
refugee  mutual  assistance  associations 
for  the  direct  provision  of  services  to 
refugee  clients. 

2.  That  the  MAA  incentive  allocation 
is  subject  to  and  included  imder  ORR's 
requirement  that  85%  of  the  total  amount 
of  social  service  funds  allocated  by  this 
notice  to  8  State  be  used  for  priority 
services,  as  defined  elsewhere  in  this 
notice. 

3.  That  the  State  agency  will  observe 
the  following  definition  of  a  mutual 
assistance  association: 

a.  The  organization  must  be  legally 
incorporated  as  a  nonprofit 
organization:  and 


b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  will  be  comprised 
of  refugees  or  former  refugees. 

4.  That  the  State  agency  will  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 
services  for  refugee  clients  in 
subsequent  years. 

Written  assurances  should  be  sent  to 
the  Director,  Office  of  Refugee 
Resettiement.  370  L'Enfant  Promenade. 
SW.,  Washington,  DC  20447.  with  a 
duplicate  copy  to  the  appropriate  Family 
Support  Administration  (FSiX)  Regional 
Administrator.  States  must  respond  by 
March  31. 1989,  in  order  to  avail 
themselves  of  this  special  allocation. 

n.  [Reserved  for  discussion  of  comments 
in  final  notice.] 

ni.  Proposed  Allocatioa  Fonnula 

Of  the  funds  available  for  FY  1989  for 
social  services,  $52,500,000  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  fonnida  specified  below.  A 
State's  allowable  allocation  will  be 
calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose:  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  begiiming  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  in  item  2. 
above,  in  tiie  State  as  of  October  1, 1988 
adjusted  for  estimated  secondary 
migration. 

The  calculation  above  will  yield  the 
formula  allocation  for  each  State. 

MAA  incentive  award  supplements 
are  allocated  on  the  same  3-year 
population  basis  as  that  used  in  the 
social  service  fonnula.  These  funds  will 
be  made  available  contingent  upon 
letters  of  assurance  from  States,  as 
described  previously. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1969  are  based 
on  data  on  refugee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1. 1968,  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationalities  and 
Amerasians  from  Vietnam  as  well  as 
Cuban  and  Haitian  entrants  resetUed 
after  September  30, 1985.  Figures  on  the 
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numbers  of  entrants  resetUed  are 
maintained  by  the  ORR  Florida  office. 

For  fiscal  year  1989,  ORR's  formula 
allocations  to  the  States  for  social 
services  for  refugees  are  based  on  the 
numbers  of  refugees  who  arrived,  and 
on  the  numbers  of  entrants  who  arrived 
or  were  resettled,  during  the  preceding 
three  fiscal  years:  1986, 1987.  and  1988. 
Therefore  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettiement 
dates  between  October  1. 1985.  and 
September  30, 1988,  who  are  thought  to 
be  Uving  in  each  State  as  of  October  1, 
1988.  The  population  estimates  for  the 
FY  1989  allocations  cover  refugees  of  all 
nationalities,  Cuban/Haitian  entrants, 
and  Amerasians  from  Vietnam. 
Refugees  admitted  under  the  Federal 
Government's  private-sector  initiative 
are  not  included  since  their  assistance 
and  services  are  to  be  provided  by  the 
private  sponsoring  organization  imder 
an  agreement  with  the  Department  of 
State. 

Preliminary  arrival  figures  for  FY  1988 
were  used  in  the  calculations.  They  will 
be  replaced  by  final  arrival  figures  in  the 
final  notice  of  FY  1989  allocations,  but 


the  effect  on  the  award  amounts  is 
expected  to  be  small. 

All  participating  States  submitted 
data  on  their  secondary  in-migration  on 
Form  ORR-11  for  use  in  adjusting  these 
population  estimates.  The  total  reported 
migration  was  summed,  yielding  a  net 
migration  figure  for  each  State.  This 
figure,  the  minimum  documented 
migration  affecting  each  State,  was 
applied  to  the  State's  total  arrival  figure, 
resulting  in  a  revised  population 
estimate.  This  estimate  was  converted 
into  a  percentage  of  the  total  3-year 
refugee  population.  The  percentage 
distribution  was  compared  with  the 
percentage  distribution  generated  from 
the  refugee  child  coimt  done  by  the  U.S. 
Department  of  Education  in  March  1988. 
Where  a  significant  discrepancy 
between  the  two  percentage 
distributions  existed  which  could  not  be 
explained  except  by  secondary 
migration,  a  further  adjustment  was 
made  to  the  State's  estimated 
population.  The  population  estimates  of 
13  States  were  adjusted  in  this  manner. 
Finally,  each  State's  population  was 
deflated  by  approximately  0.77%  to 


constrain  the  sum  of  the  State  figures  to 
the  known  national  total. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  included 
in  the  refugee  figtires. 

Table  1,  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
1988.  of  refugees  (col.  1).  entrants  (coL 
2).  and  total  refugees  and  entrants  (coL 
3):  the  formula  amounts  which  the 
population  estimates  yield  (col.  4):  the 
total  allocation  amounts  after  allowing 
for  the  minimimi  amoimts  (col.  5):  and 
the  proposed  amounts  available  as  an 
incentive  to  States  to  use  MAAs  as 
service  providers  (col.  6). 

A  detailed  explanation  of  the 
development  of  data  used  in  this 
formula  allocation  can  be  obtained  by 
writing  to  the  address  indicated  in 
Section  VI  of  this  notice. 

V.  Proposed  AUocatkn  Amounts 

The  following  amounts  are  proposed 
for  allocation  for  refugee  soda!  services 
in  FY  1989: 


Tabu  1 .— Estnmateo  3-Year  Refugee/ Entrant  Populaiions  of  States  Participating  m  the  REniGK  Program  and  Socul 

Service  Formula  Amounts  AND  Proposed  AujCx:ation8  FOR  FY  1989 
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VI.  Stat*  Evidaooa  on  Rafugae 
PopuUtkin 

If  a  Stata  wiafaet  ORR  to  recooaidar 
it*  population  estimate,  it  should  submit 
written  evidence  through  its  ORR 
Regional  Director.  Requests  will  be 
evaluated  according  to  a  strict  standard. 
The  following  is  the  type  of  evidence 
which  would  be  considered  appropriate: 

•  Documentation  and  discussion 
should  be  confined  to  the  population 
enienng  nie  uniiea  siares  uuiiug  mcai 
years  1980, 1067,  and  1968,  and  should 
clearly  identify  what  refugee  or  entrant 
group*  are  being  discussed. 

•  Evidence  should  include  a 
description  of  the  information  coUectioo 
system(s)  used  by  the  State,  indnding 
data  sources,  time  period  covered, 
timeliness,  and  validation  procedures. 

•  Special  studies  and  reports  can  be 
considered  only  tf  Ihey  are  sabaritted  for 
review. 

•  An  example  of  acceptable  evidence 
would  be  a  list  of  refugees  Identified  by 
name,  alien  nomber,  date  of  birth,  date 
of  arrival  and  case  size,  if  appropriate. 
Listutga  ofn^igeea  who  an  not 
kieatified  by  their  alien  number*  will 
itot  be  considered. 

Any  state  evidence  on  population 
estimates  shookl  be  submittied 
separately  from  coaunents  on  the 
proposed  allocation  formula  no  later 
than  30  days  from  date  of  publication  of 
this  notice  and  should  be  addressed  to: 
Dr.  Linda  W.  Gordon.  Office  of  Refugee 
Resettlement.  STO  L'Enfant  Promenade, 
SW..  Washington.  DC  20447,  Telephone; 
(202)252-4568. 

VO.  Paperwock  BaducdoB  Ad 

lliis  notice  does  not  create  any 
reporting  or  racon&eeping  requirements 
requiring  OVB  clearance. 


(Catdog  of  Federal  DooMtic  Aasistanca  Na 
13314  Refugee  Assistance  State 
Administered  Prograas) 

Dated:  January  la  1988. 
BID  r.  Gee. 

Director.  Of^  of  Refugee  ReaeUlemenL 
[FR  Doc  8e-M88  FUed  1-17-88;  8:45  am] 
r4i 


St.  SW..  Washingtoa  DC  20204,  202- 
485-0042. 


Food  and  Drug  Adminiatraflon 

fTOA  229  88  2002] 

Mamoraiidum  Of  Undarstamflng  With 
tiw  Food  and  Drug  Administration  and 
Itw  National  Food  Authoilty  of  ttia 
R*pul>llc  of  ttM  PtiMppkws 


r:  Food  and  Drug  Administration. 
aenoic  Notice. 

tUMMAWY;  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA. 
U.S.  Department  of  Health  and  Human 
Services,  and  the  Natioaal  Food 
Authority  of  the  Republic  of  the 
Philippines.  This  MOU  describes  the 
mutual  goals  of  FDA  and  the  National 
Food  Authority  of  the  Republic  of  the 
Philippine*  to  ensure,  by  a  system  of 
inspection  and  export  certification,  the 
safety  and  quality  of  food  products 
exported  from  the  Philippines  to  the 
United  States  of  America.  FDA  is  also 
announcing  the  availability  of  an 
attachmeot  to  the  MOU  that  lists  the 
food  prodacts  that  are  covered  and 
other  related  information. 
DATt:  The  agreement  became  effective 
September  18, 1986. 
AOOMSS:  Submit  written  requests  for 
single  copies  of  the  MOU  and  its 
attachment  to  Frank  M.  MacKeith,  Food 
and  Drug  AdministraUon  (HFP-3).  200  C 


.  ■^., . tkTWsi  contact: 

Walter ).  Kustka,  Intergovernmental  and 
Industry  ASnrs  Staff  (tffC-50).  Food 
and  Drug  Adaumstration.  5600  Fillers 
Lane,  RockviUe.  MD  2B8S7,  301-44^ 
1583. 

supplemcntaiiy  information:  In 
accordance  with  Zl  CFR  20.10e(c),  which 
states  diat  all  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  this  memorandum  of 
understanding. 

Dated:  January  10, 1986. 
John  M.  Tayloc, 

Associate  Commissioner  for  Regalatory 

Affairs. 

Memorandum  ef  Understanding 
Between  The  Food  and  Drug 
Administration,  Department  of  Health 
fnA  Human  Sarvioes  of  the  UnitiMl 
States  of  America  And  The  National 
Food  Authority  of  the  Repnbiic  of  the 
Philippines  Concerning  Various  Food 
Products  Exported  to  die  United  Stales 
of  AoMrica 

/.  Purpose 

The  mutual  goals  of  the  Food  and 
Drug  Administration  (FDA)  of  the 
United  States  of  America  and  the 
National  Food  Authority  (NFA)  of  the 
Republic  of  the  Philippines  in  entering 
into  this  agreement  are  to: 

1.  Set  forth  the  requirements,  whidi  j 
are  described  on  a  product-by-product  1 
basis  in  the  attachments  to  this  \ 

memorandum,  that  products  that  are  to 
be  exported  from  thie  Philippines  and        ; 
offered  for  import  to  the  United  States      | 
must  meet  to  be  certified  under  this  * 

memorandum.  FDA  has  established 


i'-.iA  jl^\/C 


r—if- 
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these  requirements  under  the  laws  and 
regulations  that  it  administers. 

2.  Minimize  the  need  for  these 
products  to  be  subject  to  extensive  FDA 
sampling  that  would  be  necessary 
without  certification  under  this 
memorandum. 

3.  Provide  for  the  cooperative 
exchange  of  technical  assistance, 
information,  personnel,  and  research  to 
help  ensure  the  safety  and  quality  of 
food  products  from  the  Philippines  that 
are  certifled  under  this  memorandum. 

//.  Definitions 

For  the  purpose  of  this  memorandum, 
both  parties  agree  to  the  following 
definition: 

LoL  A  lot  is  the  quantity  of  a  product 
produced  by  one  manufactiver  during  a 
discrete  period  of  time  not  exceeding 
one  (1)  day.  It  is  produced  in  one 
continuous  process  using  a  single 
processing  line  and  packaged  in 
identical  containers  identified  by  a 
unique  code  traceable  to  the 
manufacturer. 

Other  definitions  may  be  foimd  in  the 
attachments  to  this  memorandum.  These 
additional  definitions  apply  only  to  the 
specific  food  product  that  is  the  subject 
of  the  particular  attachment  in  which 
the  definition  appears. 

///.  Substance  of  Agreement 

The  National  Food  Authority  of  the 
Republic  of  the  Philippines 

NFA  is  a  govermnent  agency  of  the 
Republic  of  the  Philippines,  responsible 
for  conducting  the  voluntary  inspection 
of  food  products  that  have  been 
imported  or  that  are  intended  for  export 
To  fulfull  its  responsibilities  under  this 
memorandum,  NFA  will  direct  its 
activities  to  ensuring  that  the  food 
products  described  in  the  attachments  to 
this  memorandum  will  meet  the  safety 
and  quality  requirements  of  the  United 
States.  NFA  will  inspect  products  and 
collect  and  examine  samples  to  ensure 
compliance  with  those  requirements. 

To  fulfill  its  commitments  and 
responsibilities  under  this  memorandum, 
NFA  will: 

1.  Inspect  each  lot  of  food  product 
offered  to  it  by  a  manufacturer  for 
export  to  the  United  States.  In  this 
inspection,  NFA  will  attempt  to 
determine  whether  the  lot  of  food  meets 
FDA's  requirements  as  set  forth  in  the 
attachment  for  that  food  product.  NFA's 
laboratory  will  ensure  by  appropriate 
procedures  that  these  analyses  are 
completed  as  described  in  Section  V., 
Analytical  Methodology. 

2.  Issue  an  export  certificate  only  for 
those  lots  that  meet  the  requirements 


stipulated  for  the  particular  food  in  the 
appropriate  attachment 

3.  Require  that  all  containers  of  lots  of 
food  products  for  which  an  export 
certificate  is  issued  be  identified  and 
marked  with  a  unique  lot  number,  and 
that  all  labeling  information  required  by 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  and  the  Fair  Packaging  and  Labeling 
Act  be  included  on  the  label  of  each 
product  that  is  included  in  a  certified  lot 

4.  Include  the  following  information 
on  the  certificate  for  each  lot  of  food 
products  that  is  to  be  exported  to  the 
United  States: 

a.  Lot  identification,  including  name 
and  address  of  manufacturer; 

b.  Number  and  size  of  containers  in 
die  lot: 

c.  Analytical  results  of  the  tests 
conducted  as  specified  in  the 
attachments  to  this  memorandum; 

d.  Date  of  the  certificate;  and, 

e.  Name  and  stamp  or  seal  of 
authorizing  official. 

5.  Affix  its  validated  certificate  to  the 
shipping  manifest  and  the  packing  list 
that  are  supplied  by  the  manufacturer. 
The  manifest  and  list  will  indicate  those 
lots  of  food  that  are  physically  present 
in  each  containerized  cargo  unit 

6.  Furnish  FDA  with  a  copy  of  the 
current  I%ihppine  regulations  and  the 
procedures  used  to  ensure  that  each 
product  exported  to  the  United  States 
under  certification  meets  the  safety  and 
quality  requirements  of  the  United 
States. 

7.  Furnish  FDA,  upon  request  with  a 
full  description  of  the  manufacturing 
processes  and  quality  controls 
procedures  that  are  used  to  ensive  that 
food  products  that  are  described  in  the 
attachments  to  this  memorandum  are 
sanitary  food  products  that  are  fit  for 
human  consumption.  These  processes 
and  quality  control  procedures  will  be 
included  as  part  of  each  attachment 

8.  Share  expertise  with  and  provide 
assistance  to  FDA  when  necessary. 
Such  mutual  cooperation  will  include, 
but  will  not  be  limited  to,  the  exchange 
of  information  about  current,  new,  and 
improved  methods  of  sampling  and 
testing  of  the  food  products  described  in 
the  attachments  to  this  memorandum; 
the  exchange  of  technical  information; 
the  exchange  of  administrative, 
regulatory  and  scientific  personnel;  the 
exchange  of  information  about  quality 
control  operations  and  procedures:  and. 
the  exchange  of  data  and  research 
related  to  major  food-caused  health 
concerns.  This  sharing  will  help  ensure 
the  quality  and  safety  of  food  products 
described  in  the  attachments  to  this 
memorandum  that  are  offered  for  import 
into  the  United  States. 


The  Food  and  Drug  Administration  of 
the  United  States  of  America 

FDA  is  charged  with  the  enforcement 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  the  Fair  Packaging  and  Labeling 
Act  certain  provisions  of  the  Public 
Health  Service  Act  and  other  related 
statutes.  FDA  directs  its  activities 
toward  the  protection  of  the  public 
health  of  the  United  States  by  ensuring 
that  food  products  are  safe  and 
wholesome  and  are  honesUy  and 
informatively  labeled.  FDA 
accompUshes  this  goal  in  part  through 
inspections  of  food  processors  and 
distributors.  In  addition,  it  collects  and 
examines  samples  to  ensure  that  there  is 
comphance  with  the  statutes  that  it 
enforces.  FDA  makes  a  concerted  effort 
to  ensure  that  foods  that  are  imported 
into  the  United  States  meet  the  same 
standards  as  domestic  product*.  To 
discharge  these  responsibilities 
regarding  the  food  products  listed  in  thej 
attachments  to  this  memorandum  and  to 
fulfill  its  commitments  under  this  \ 

memorandum.  FDA  wilL- 

1.  Audit  sample  those  products 
certified  under  this  memorandum  to 
determine  whether  they  comply  with  the 
requirements  set  forth  in  the 
attachments  that  are  applicable  to  the 
particular  food  products.  FDA  may.  for 
any  reason,  examine  lots  that  have  been 
certified  to  ensure  that  they  comply  in 
all  respects  with  the  requirements  that 
FDA  has  estabUshed  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  the  Fair 
Packaging  and  Labeling  Act  the  PubUc 
Health  Service  Act  and  other  related 
statutes. 

2.  Share  with  NFA  any  information 
obtained  through  its  audit  sampling. 

3.  PrompUy  notify  NFA  of  any 
detention  of  a  food  product  described  in 
the  attachments  to  this  memorandum 
and  of  any  modification  of  the  statutes 
or  the  regulations  that  pertain  to  such  a 
food  product 

4.  Share  expertise  with,  and  provide 
assistance  to,  NFA  when  necessary. 
Such  mutual  cooperation  will  include, 
but  will  not  be  limited  to,  the  exchange 
of  information  about  current  new.  and 
improved  methods  of  sampling  and 
testing  of  the  food  products  described  in 
the  attachments  to  this  memorandum; 
the  exchange  of  technical  information; 
the  exchange  of  administrative, 
regulatory,  and  scientific  persormel;  the 
exchange  of  information  about  quahty 
control  operations  and  procedures;  and. 
the  exchange  of  data  and  research 
related  to  major  food-caused  health 
concerns.  This  sharing  will  help  ensure 
the  quality  and  safety  of  the  food 
products  described  in  the  attachments  to 
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this  uMBataBdoB  tiiat  are  offered  for 
import  into  (iie  United  States. 

nr  B— ph  CaBacHan 

Whenever  poesible,  tbe  Mrae 
subtample  will  be  used  by  FDA  to 
determine  the  level,  if  any,  of 
Salmonella  and  to  determine 
compliance  with  the  requirements  set 
forth  in  the  attachments  to  this 
memorandum  and  with  any  other 
.  specified  FDA  requirements.  Samples  of 
the  food  products  described  In  the 
attachments  to  this  memorandum  will 
be  coOected  in  accordance  with  the 
applicable  portions  of  the  latest  edition 
of  t1)  "^cteriological  Analytical 
Manual",  Chapter  I — "Food  Sampling 
Plans  and  Initial  Sampl'og  Handling,  for 
Salmonella";  [Z]  FDA's  **In8pection 
Operations  Manual".  Chapter  4;  or  (3) 
the  appropriate  Compliance  Program. 
For  other  attributes  samples  will  be 
collected  in  accordance  with  the 
applicable  attachment  to  this 
memorandum. 

V.  Analytical  Metkodology 

CompHance  with  the  requirements  set 
forth  in  the  attachment  to  this 
raemorandoffl  for  each  food  prodoct  wiH 
be  determined  in  accordance  with  the 
methods  contained  in  the  latest  edition 
of: 

1.  'bacteriological  Analytical 
Manual. "  (currentiy  6th  Ed.,  1984),  The 
Association  of  Official  Analytical 
Cbanists,  1111  No.  IQth  Street. 
AriiBgton.  VA  22208. 

Z.  "Official  Methods  of  Analysis. 
Association  of  Official  Analytical 
Chemists."  (currently  14th  Ed..  1984). 
The  AasodatioB  of  Official  Aaalytical 
Chemists.  1111  Na  19th  Street 
Arlington.  VA  22208 

3.  "Macroanalytical  Procedures 
Manual"  (FDA  Technical  Bulletin 
Number  5).  1884.  The  Association  of 
OfTidal  Analytical  Chemists.  1111  No. 
19th  Street  Arlington.  VA  22208. 

VL  Psrtlripalin  Pw<iw 

A.  The  National  Food  Authority  of  the 
Republic  of  the  Philippines,  Matimyas 
Building.  101  East  Rodhgues  Street 
Quezon  City,  Metro  Manila.  Philippines. 

B.  Food  and  Drug  Administration.  5000 
Fishers  Lane.  RockviOe,  MD  20857. 

VILUataMOffiom 

A.  For  the  National  Food  Authority. 
RepubUc  of  the  Fliilippiner  Dtrector. 
Food  Research  Depeiluteut  (Corrently. 
Dr.  AHda  O.  Lostie).  Pood  Terminal  In&, 
National  Food  Awttiority.  Food 
Development  Center,  Tagnig.  Metro 
Manila.  Philippines.  Telephone  845-1181 
(U.S.  Night  time):  883-888  (U.S.  Day 
time).  Telex:  nT<M88e4  PTI PM. 


B.  For  the  Food  and  Drug 
Administration:  Director.  Division  of 
Regulatory  Guidance  (HFF-310). 
(Currently.  Mr.  Howard  N.  Pipipin), 
Center  for  Pood  Safety  and  Applied 
Nutrition.  200  C  Street  SW..  Washington, 
DC  20204,  Telephone:  202-485-0187. 
Telex  197823  PHS  PKLN. 

Vm.  AdidBistndv*  PracaAvae 

The  parties  shall  raotnally  agree  on 
the  ways  and  means  of  giving 
instructions  and  guidance  for  the 
practical  implementation  and 
application  of  this  memorandum.  All 
travel  and  per  diem  expenses  incurred 
by  FDA  personnel  for  technical 
assistance  or  other  activities  in 
accordance  with  this  memorandum  will 
be  borne  by  NFA. 

Additional  prodacts  may  be  added  to 
the  list  oi  prodocts  subject  to 
certification  under  this  memorandum  by 
agreement  of  the  parties. 

IX.  Period  of  Agreement 

This  memorandum  will  become 
effective  upon  acceptance  by  both 
parties  and  will  cootiaue  indefinitely.  It 
may  be  revised  by  mutual  consent  or 
terminated  by  either  party  upon  a  30- 
day  advance  written  notice  to  the  other. 

Approved  and  Accepted  for  tite  National 
Food  Authority  of  tlw  Republic  of  the 
Philippines. 

By:  Boil  L  Ong, 

Title:  SFA.  Admmutrator. 

Date:  September  la  1986. 

Approved  and  Accepted  for  the  Food  and 
Drug  Administiation  of  dw  United  States  of 
America. 

By:  Sanford  A.  VfiUer, 

Tide:  Dinctar.  CFSAN/FDA. 

Date:  Septenbar  IS,  198*^ 
[FR  Doc.  8B-4111  FHml  1-17-8S:  8:45  am] 


:  All  nominations  for 
membership  should  be  sent  to  Dr.  Alan 
R.  Hinman  (address  below). 


rwIMC  nSBHIl  oOTvlOV 

nvi|iMvi  mr  noRiBOTonv  nir  wwiy 
Momoofv  on  pmonM  vaoonv 

AUVIOUiy  VrUHNINUW 

AOCMCV:  Public  Health  Service.  HHS. 
action:  Notice. 

SUMMMir:  The  Department  of  Health 
and  Hinnn  Servcies  (DHHS)  is 
requesting  nominations  to  fill  three 
vacancies  on  the  National  Vaccine 
Advisory  Committee.  TTie  Committee 
advises  the  National  Vaccine  Program 
and  was  established  by  Title  XXI  of  the 
Public  Health  Service  Act  enacted  by 
Pub.  L  08  880,  The  National  Vacdne 
In)nry  Compensation  Act  of  1888  (42 
U.S.C  900AA-1  et  aetj.). 
nm:  Nominations  are  to  be  submitted 
by  February  IS.  1988. 


I  CONTACT: 

Alan  R.  Hinman.  MJ}..  Coordinator, 
National  Vaccine  Program.  Office  of  the 
Assistant  Secretary  for  Health.  Room  1- 
24,  Park  Building.  12420  Parklawn  Drive, 
Rockville.  Maryland  20857.  (301)  443- 
0715. 


r AMV  ■POIWUTIOM.  The 
National  Vaocine  Program  is  requesting 
nominations  of  voting  members  for  three 
vacancies  on  the  National  Vaccine 
Advisoiy  Committee.  Nmninated 
invdivixhials  sbonk)  have  expertise  in 
vaccine  research  or  the  manufacture  of 
vacdnes,  or  should  be  physicians,  or 
members  of  parent  organizations 
concerned  with  immunisation,  or 
representatives  of  State  or  local  health 
agencies,  on  pablic  health  organizations. 
Members  will  be  invited  to  serve  four 
year  terms. 

The  National  Vaccine  Advisory 
Committee  (1)  studies  and  recommends 
ways  to  encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vaccination  products  in  the  United 
States.  (2)  recommends  research 
priorities  and  other  measures  the 
Director  of  the  Program  should  take  to 
enhance  the  safety  and  efficacy  of 
vaccines.  (3)  advises  the  Director  of  the 
Program  in  the  Implementation  of 
sections  2102.  2103,  and  2104  of  the 
Pubhc  Health  Service  Act  and  (4) 
identifies  annually  for  the  Director  of 
the  Program  the  most  important  areas  of 
government  and  non-govemment 
cooperation  that  should  be  considered 
in  implementing  these  sections. 

In  keeping  with  normal  departmental 
policy,  nominees  generally  should  not 
currendy  be  serving  on  another  DHHS 
advisory  committee,  although 
exceptions  will  be  considered. 

DHHS  has  a  special  interest  in 
ensuring  that  women,  minority  groups, 
and  the  physically  handicapped  are 
adequately  represented  on  advisory 
committees.  Final  selection  from  among 
quahfied  candidates  for  each  vacancy 
will  be  determined  by  the  expertise 
required  to  meet  specific  agency  needs 
and  in  a  manner  to  ensure  appropriate 
balance  of  membership. 

Nomination  Procedures:  Any 
interested  person  may  nominate  one  or 
more  qualified  persons  for  membership 
on  the  National  Vaccine  Advisory 
Committee.  The  nomineee  should  be 
aware  of  the  nomination,  willing  to 
serve  as  a  member  of  the  committee  and 
appear  to  have  no  conflict  of  interest 
that  would  preclude  committee 


r^gcc.  ji^ 


Fadecal  Ragistar  /  Vol.  54.  No.  11  /  Wednesday.  January  18.  1989  /  Notices 


2001 


membership.  A  curriculum  vitae  should 
be  submitted  with  the  nominati(m. 

Dated:  January  4. 1988. 
Robert  &  WiDdom. 

Assistant  Secretary  for  Health. 

(FR  Doc.  fl8-1147  Filed  1-17-89;  8:45  am) 

8IUJNQ  COOK  4M»-17-II 


DEPAnmENT  OF  THE  INTERIOR 
Buraau  of  LarKf  Managamant 

[AZ-040-08-4351-021 

Cai  for  San  Padro  Riparian  Advtsory 
Coiwntttaa  Nomlnationa 

ilMMCV:  Safford  District  Bureau  of  Land 
Management  Interior. 
action:  Can  for  Nominations  for  San 
Pedro  Riparian  Advisory  Committee. 


:  Tbe  purpose  of  this  notice  is 
to  solicit  poblic  nominations  to  fill 
positions  on  the  newly  established  San 
Pedro  Riparian  National  Conservation 
Area  Advisory  Committee,  pursuant  to 
section  104(b)  of  the  Arizona-Idaho 
Conservation  Act  of  1988.  The  Advisory 
Committee  comprises  seven  members, 
with  one  member  to  be  appointed  from 
nominations  provided  by  the  Governor 
of  the  State  of  Arizona  and  one  member 
to  be  appointed  from  nominations 
provided  by  the  Supervisors  of  Cochise 
County,  Arizona. 

Initially,  members  of  the  Advisory 
Committee  will  be  appointed  under 
staggered  term  arrangement  with  2 
members  appointed  for  a  term  of  3 
years,  3  members  appointed  for  a  term 
of  2  years,  and  2  members  appointed  for 
term  of  1  year.  All  subsequent 
appointments  of  the  Advisory 
Committee  will  be  for  terms  of  3  years. 
Terms  of  these  initial  appointments  will 
expire  on  December  31, 1989,  December 
31. 1990.  and  December  31, 1901  as 
appropriate. 

To  ensure  membership  on  the 
Advisory  Committee  is  balanced  in 
terms  of  categories  of  interest 
represented  and  fimctions  performed, 
nominees  must  be  qualified  to  provide 
advice  in  specific  areas  related  to  the 
primary  purposes  for  which  the  San 
Pedro  Riparian  National  Conservation 
Area  was  created.  These  categories  of 
interest  include  wildlife  conservation, 
riparian  ecology,  archaeology, 
paleontology,  recreation,  environmental 
education,  or  other  related  disciplines. 

The  purpose  of  the  Advisory 
Committee  is  to  provide  informed  advice 
to  the  Safford  District  Manager  on 
management  of  public  lands  in  the  San 
Pedro  Riparian  National  Conservation 
Area.  Members  will  serve  without 


salary,  but  will  be  reimbursed  for  travel 
and  per  diem  expenses  at  current  rates 
for  Coremment  employees.  The 
Advisory  Committee  will  normally  meet 
at  least  twice  aimually.  Additional 
meetings  may  be  called  by  the  District 
Manager  or  his  des'g"*^  in  connection 
with  special  needs  Ua  advice. 
Persons  wishing  to  nominate 
individuals  or  to  be  nominated  to  serve 
on  the  Advisory  Committee  should 
provide  the  Safford  District  Manager  at 
the  address  below  %vith  names, 
addresses,  professions,  biographical 
data,  and  category  of  interest  for 
qualified  nominees. 
DAtC:  All  nominations  should  be 
received  by  January  3a  1989. 
ADORCSt:  BLM  Safford  District  Office. 
425  E.  4th  Street,  Safford.  Arizona  85546. 

For  Further  Infonnatkn  Contact  )erry 
Coolidge,  Planning  and  Environmental 
Coordutator.  Sa£ford  District  OfTice.  425  E. 
4lh  Street,  Safford.  Arizona  85546.  Telephone 
(602)  A2B~*OW. 

Date:  December  20. 198& 
Ray  A.  Brady.  y 

District  Manager. 

[FR  Doc  89-1162  Filed  1-17-89:  8:45  am) 
SajJNQ  CODE  43I0-3S-M 


[WT  FES-88-1:  (AZ-020-4410-08)] 

Propoaad  Phoenix  Rasourca 
Managamant  Ptei/Flnal  Envlronmantal 
Impact  Statement;  Phoenix  Diatrtet, 
AZ;  AvsliabilKy 

AOCNCY:  Bureau  of  Land  Management 
(ELM),  Interior. 

action:  Notice  of  availability  of  tbe 
proposed  Phoenix  Resource 
Management  Plan/Final  Environmental 
Impact  Statement 

SUMMANV:  Notice  is  hereby  given  of  the 
availabilitj'  of  the  proposed  Phoenix 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement  (RMP/ 
FEIS).  The  RMP/FEIS  addresses  land 
use  on  911.000  acres  of  public  land  in 
eight  Arizona  counties.  These  Arizcma 
counbes  include  Apache,  Navaja 
Yavapai,  Maricopa,  Pima.  Pinal,  Gila 
and  Santa  Cruz. 

supplbmkntary  infonmation:  The 
issues  addressed  in  the  RMP/FEIS  are: 
Land  tenure  adiustment  utility  corridors 
and  communication  sites,  areas  of 
critical  environmental  concern  (ACECs] 
and  other  special  management  areas, 
off-road  vehicle  designations,  recreation 
management  and  land  dassificabons. 

The  RMP/FEIS  identifies  and 
analyzes  the  ELM'S  proposed  action 
alternative  for  management  of  the 
planning  area's  911.000  acres  of  puUic 


land  and  2.1  million  acres  of  federal 
subsurface  estate. 

Under  die  proposed  RMP.  the  BLM 
would  establish  seven  resource 
conservation  areas  (RCAs)  where 
440.000  acres  of  public  land  would  be 
retained  and  intensively  managed  and 
450.000  acres  of  state  and  private  land 
would  be  considered  for  acquisition.  A 
total  of  390.000  acres  also  would  he 
made  available  for  disposal  through 
exchange  and  45.000  acres  for  disposal 
through  exchange  or  sale. 

The  RMP  identifies  seven  utility 
corridors  and  five  oommunicatioa  sites. 
The  corridors  represent  the  BLMs 
preferred  utility  corridor  routings  across 
^  planning  area's  pubhc  land. 

The  RMP  proposes  desigi^tion  of  six 
areas  of  critical  environmental  concern 
(ACECs)  encompassing  iai20  acres.  An 
additional  ACEC  encompassing  9l400 
acres  is  proposed  for  designatioc  upon 
the  BLM's  acquisition  of  state  land 
within  the  ACEC  boundaries. 

The  proposed  ACECs  and  resource 
use  limitations  are: 

(1)  Baboquivari  Peek.  2.070  federal 
acres — dose  to  motorized  vehicles, 
initiate  a  mineral  withdrawal  prohibit 
land  use  authorizations  and  surface 
occupancy  for  oil  and  gas  lease 
development 

(2)  Waterman  Mountains.  1,960 
federal  acres — limit  motorized  vehicles 
to  designated  roads  and  trails,  bmit  land 
use  authorizations,  initiate  a  mineral 
withdrawal  prohibit  surface  occupancy 
for  oil  and  gas  lease  development 

(3)  White  Canyon.  1320  federal 
acres — dose  White  Canyon  to 
motorized  vehides.  limit  motorized 
travel  elsewhere  to  designated  roads 
and  trails,  prohibit  land  use 
authorizations,  prohibit  surface 
occupancy  for  oil  and  gas  lease 
development 

(4)  Larry  Canyon,  80  federal  acres- 
close  to  moforozed  vehicles,  prohibit 
land  use  authorizations,  initiate  a 
mineral  withdrawal  prohibit  domestic 
livestock  grazing,  prohibit  surface 
occupancy  for  oil  and  gas  lease 
development 

(5)  Tanner  Wash.  950  federal  acres- 
close  30  acres  to  motorized  vehides. 
limit  motorized  travel  elsewhere  to 
designated  roads  and  trails,  prohibit 
land  use  authorizations,  initiate  a 
mineral  withdrawal  prohibit  surface 
occupancy  for  oil  and  gas  lease 
development 

(6)  Appleton-WhiUell  3.141  federal 
acres — limit  motorized  vehides  to 
designated  roads  and  trails,  limit  land 
use  authorizations,  prohibit  surface 
occupancy  for  oil  and  gas  lease 
development 
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(7)  Perry  Mesa,  960  federal  acres — 
designate  as  an  ACEC  upon  the 
acquisition  of  8,480  state  acres,  limit 
motorized  vehicle  to  designated  roads 
and  trails. 

The  RMP  proposes  the  closure  of 
11780  acres  to  vehicular  travel.  On  the 
planning  area's  remaining  public  land, 
vehicular  travel  would  be  limited  to 
existing  roads  and  trails  or  to 
designated  roads  and  trails. 

The  RMP  proposes  a  framework  for 
managing  the  area's  recreation 
resources  through  the  designation  of  two 
special  recreation  management  areas, 
five  cooperative  recreation  management 
areas  and  five  recreation  and  public 
purpose  areas.  In  addition,  establishing 
seven  resource  conservation  areas 
would  provide  extensive  open  space 
recreation  opportunities  throughout  the 
planning  area. 

The  planning  area  is  currently 
encumbered  by  five  multiple  use 
classifications.  Under  the  proposed 
RMP,  these  classifications  would  be 
terminated. 

The  R.MP/FEIS  document  also 
contains  the  transcripts  of  public 
hearings  and  copies  of  the  «vritten 
comments  received  concerning  the  draft 
RMP/EIS.  The  BIATs  Phoenix  Distiict 
responses  to  many  of  the  public 
comments  are  included. 

The  document  contains  procedures  for 
protesting  the  plan  or  any  part  of  it. 
These  procedures  also  can  be  found  in 
the  Code  of  Federal  Regulations  (43  CFR 
1610.5-2). 

Except  for  any  portions  under  protest, 
the  BIATs  Arizona  State  Director  may 
approve  the  plan  after  30  days  from  the 
date  of  this  notice. 

Reading  copies  of  the  Proposed 
Phoenix  RMP/FEIS  are  available  at  the 
following  locations: 
Office  of  Public  Affairs,  Interior 

Building.  Bureau  of  Land 

Management  18th  and  C  Streets, 

NW..  Washington.  DC. 
Bureau  of  Land  Management,  Arizona 

State  Office.  3707  North  Seventh 

Street.  Phoenix.  Arizona. 
Bureau  of  Land  Management,  Phoenix 

Distiict  Office.  2015  West  Deer  Valley 

Road,  Phoenix.  Arizona. 

For  further  information,  contact 
Don  Ducote,  Bureau  of  Land 

Management  Phoenix  Resource  Area, 

2015  West  Deer  Valley  Road,  Phoenix, 

Arizona  85027.  Telephone  (602)  863- 

4464.  PTS  764-0501. 
ChailMFhMt. 
Acting  District  Manager. 
|FR  Doc  89-927  Tiled  l-17-a9:  fc45  am) 


[AZ-020-09-4212-13;  AZA-230t»-B] 

Amended  Realty  Action;  Exchange  of 
PuMc  Land;  Um\co^  and  Yav^ai 
Countlaa.AZ 


;  The  Notice  of  Realty  Action 
published  on  November  4. 1988,  Volume 
53,  Number  214,  pages  44674  and  44675, 
is  herein  amended  to  include  the 
following  statement: 

Certain  federal  lands  included  in  the 
original  Notice  of  Recdty  Action  are 
currently  leased  to  Phoenix  Four- 
Wheelers,  Inc.,  under  the  Act  of  Jime  14. 
1926,  as  amended.  At  close  of  escrow, 
Phoenix  Four-Wheelers,  Inc.  will 
relinquish  their  Rftn>  lease,  the  R&PP 
classification  will  be  terminated  and  the 
lands  opened  for  exchange  only. 

The  affected  lands  are  as  follows: 

T.  6  N..  R.  2  W.,  Gila  and  Salt  River  Meridian. 
Arizona, 
Sec  18,  EWSW%,  WHSE%;  comprising 

leaoo  acres. 
Dated:  January  11. 1989. 
RobeH  D.  KfitcfaeU 
Acting  District  Manager. 
(FR  Doc  89-1096  Filed  l-17-a9: 8:45  am] 


[ID-a43-0»-4214-11;  I-14894,  M49391 

Propoiod  Continuation  ol  Withdrawal; 


AOCNCv:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 


r.  The  Bureau  of  Reclamation 
proposes  that  a  portion  of  a  withdrawal 
for  the  Boise  Reclamation  Project  be 
continued  for  an  additional  100  years, 
which  is  the  estimated  remaining  life  of 
the  improvements  with  which  it  is 
associated.  Under  the  proposal,  123.42 
acres  of  pubUc  land  would  remain 
closed  to  surface  entry  and  the  mining 
laws  but  have  been  and  would  remain 
open  to  the  mineral  leasing  laws. 
DATK  Comments  should  be  received  on 
or  before  April  1&  1980. 
Aoomss:  Comments  should  be  sent  to 
Idaho  State  Director,  Bureau  of  Land 
Management  3380  Americana  Terrace. 
Boise,  Idaho  83706 

KM  RMTHtR  MFORMATION  CONTACT: 

William  E.  Ireland,  BLM.  Idaho  State 
Office,  208-334-1597. 

The  Bureau  of  Reclamation  proposes 
that  a  portion  of  the  land  withdrawal 
made  by  the  Secretarial  Order  of  April 
21, 1922.  be  continued  for  a  period  of  100 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751:  43  U.S.C  1714. 
The  lands  are  described  as  follows: 


BoiM  Meridian 

T.  2  N.,  R.  3  E., 

Secialotl.  NWVtNEV^; 

Sec  11,  ioti  5  and  9. 

The  area  descril>ed  aggregates  123.42  acres 
in  Ada  County. 

The  lands  are  located  along  the  Boise 
River  below  the  Lucky  Peak  Dam  and 
Reservoir  Facility. 

The  purpose  of  the  withdrawal  is  to 
protect  the  lands  for  the  continued 
operation  and  maintenance  of  the  dam 
and  reservoir. 

No  change  in  the  purpose  or 
segregative  effect  of  the  withdrawal  is 
proposed. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  address  indicated  above. 

The  authorized  oiTicer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  pubhshed  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  January  6, 1988. 
William  E.  Ireland, 
Chief.  Realty  Operations  Section. 
[FR  Doc.  89-1161  Filed  1-17-89:  8:45  am] 
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(K>-«49-09-4214-11:  M4«69  el  aLI 

Propoeed  Continuation  of  Withdrawal; 
Idaho 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

SUMMAav:  The  Bureau  of  Reclamation 
proposes  the  withdrawals  made  for 
protection  of  its  Island  Park  Dam  and 
Reservoir  Facility  be  continued  for  a 
period  of  50  years,  which  is  the 
estimated  remaining  life  of  the 
associated  improvements.  Under  the 
proposal,  5,296.91  acres  of  public  land 
would  remain  closed  to  surface  entry 
and  the  mining  laws,  but  have  been  and 
would  remain  open  to  the  mineral 
leasing  laws. 

DATE:  Comments  should  be  received  on 
or  before  April  18, 1989. 


;  Comments  should  be  sent  to 
Idaho  State  Director.  Bureau  of  Land 
Management  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

FOR  RMTHER  MHPOMHATION  CONTACT: 

William  E.  Ireland.  BLM,  Idaho  State 
Office,  208-334-1597. 

The  Bureau  of  Reclamation  proposes 
the  land  withdrawals  made  by  the 
Secretarial  Orders  of  March  6, 1933; 
March  23, 1934;  September  13, 1934.  and 
February  21, 1945,  be  continued  for  a 
period  of  50  years  pursuant  to  section 
2IM  of  the  Federal  Land  Pohcy  and 
Management  Act  of  1978, 90  Stat  2751; 
43  U.S.C  1714.  The  lands  are  located 
along  the  shores  of  the  Island  Paiii 
Reservoir  and  along  Henrys  Fork  of  the 
Snake  River  within  the  following- 
described  townships: 

BoiaeMatfafiaa 

T.  13  N.  R.  42  E 
T.  12  N..  R.  42  E. 
T.  13  N,  R.  43  E. 

The  total  area  involved  aggregates  5.296.91 
acres  in  Fremont  County. 

The  purpose  of  the  withdrawals  is  to 
protect  the  lands  for  the  operation  and 
maintenance  of  the  Island  Park  Dam  and 
Reservoir  Facility.  No  change  in  the 
purpose  or  segregative  efiiect  of  the 
wi^drawal  is  proposed. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  ivriting  to  the  Idaho  State 
Director  at  the  address  indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  thie  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  l>e  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  ianoary  &  1988. 
WUBam  E.  faefamd. 
Chief.  Realty  Openrtions  Section. 
FR  Doc.  89-1182  Piled  1-17-69:  8:45  am] 
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Minacala  ManaQamant  Sarvica 

DevalopiiMnI  Oparationa  Coordination 
Docunwnt;  Ciiffa  OH  and  Qaa  Co. 

agency:  Minerals  Management  Service, 
Interior. 


ACTION:  Notice  of  ^  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


f.  Notice  is  hereby  given  that 
Cliffs  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  7700,  Block  94,  South 
Marsh  Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  oa  January  5, 1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADOREnES:  A  copy  of  the  subject 
DOCD  is  available  for  pubhc  review  at 
the  Public  Infonnation  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Qmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  pjo.,  Monday  throu^  Friday).  A 
conr  of  die  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  lOdi  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street  Baton  Rouge, 
Louisiana  (Office  Hours:  8  ajn.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael ).  Tolbert;  Minerals 
Managonent  Sovice,  Golf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit 
Telephone  (504)  736-2887. 
SUFPIEMENTARY  MFOREMTION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  {  93a81  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program, 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Sorice  makes  information 


contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  105S6).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Date:  January  9. 1988. 

|.  Kogen  Paaicy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  89-1107  Filed  1-17-88: 8:45  am] 
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National  Parte  Sarvica 

National  Raglatar  of  HMortc  Placaa; 
Notification  of  Pandhig  Nomlnationa 

Nominations  for  the  followiog 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Parte  Service  before 
January  7, 1989.  Pursuant  to  §  80.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service  P.O.  Box  37127.  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  2. 1989. 
Carol  D.  Shun, 
Chief  of  Registration.  National  Register. 

PENNSYLVANIA 

Lancaster  County 

Totten  House.  1046  E.  King  St.  Lancaster. 
89000003 

SOUTH  CAROLINA 

CbeR>l(«e  Coanly 

Hick.  Zeno.  Hotiae.  US  221  and  Mill  Cap  Rd.. 
Chesnee  vicinity.  89000002 

Darlingtaa  County 

Memorial  Hali  2nd  St.  between  Home  Ave. 
and  Carolina  Ave.,  Hartsville.  89000001 

[FR  Doc  88-1173  Filed  1-17-8S:  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPEfUTION  AGBICY 


Agancy  for  Inlamatlonal 


Renewal  of  Adviaory  CommHtaaa; 
Raaaarch  Ad^sory  Committae  el  aL 

Pursuant  to  the  Federal  Advisory 
Committee  Act  the  Administrator  of  the 
Agency  for  International  Development 
has  determined  that  the  renewal  of  the 
following  advisory  committees  for  an 
additional  two  years  is  in  the  public 
interest: 


2004 


1.  A.I.D.  Research  Advisory 
Committee.  .^ 

_  ^ 

2.  The  Advisory  Committee  on 
Voluntary  Foreign  Aid. 

3.  Board  for  International  Food  and 
Agricultural  Development. 

fom  nmrmm  mrmmation  contact: 

Jan  Miller.  Office  of  General  Counsel, 
Room  6892,  Agency  for  International 
Development,  Washington.  DC  20523, 
(202)  647-a21& 

Dated:  January  3. 1988. 
JanMUhr. 

Assistant  General  Counsel. 
(FR  Doc  89-1100  Rled  1-17-88:  8:45  amj 
[•11 
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RMMrcfi  AdvlMry  CommittM; 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  A.I.D.  Research 
Advisory  Committee  meeting  on  January 
28-27. 1989  in  Conference  Room  "C  of 
the  Pan  American  Health  Organization 
Building.  525  Twenty-Third  Street  NW., 
Washii^on,  DC  The  research  priorities 
recommended  by  the  Committee  In 
recent  years  will  be  reviewed  and 
summarized  In  addition,  reports  from 
prior  discussions  on  Urban 
Development,  Fiaheries  and  Education 
will  be  made. 

The  meeting  will  begin  at  9K»  a.m.  on 
both  days  and  adjourn  at  5«)  p.m.  on 
January  28  and  12:00  noon  on  January 
27.  The  meeting  is  open  to  the  pubhc. 
Any  interested  persona  may  attend,  may 
file  nvritten  statements  with  the 
Committee  before  or  after  the  meeting, 
or  may  present  oral  statemenU  in 
accordance  with  procedures  established 
by  the  Committee  and  to  the  extent  time 
available  for  the  meeting  permits.  Dr. 
Curtis  R.  Jackson,  Director,  Office  of 
Research  and  University  Relations. 
Bureau  of  Science  and  Technology,  is 
designated  as  the  A.I.D.  Representative 
at  the  meeting.  Persons  desiring  more 
specific  information  should  contact  Dr. 
Jackson  at  (703)  875-4005  or  Room  309, 
1601  North  Kent  Street.  Rosslyn, 
Virginia. 

Carta  R.MU0O. 

A.I.D.  Representative.  Research  Advisory 
Committee. 

Dale:  January  5. 19ea 

JFR  Doc  88-1100  Filed  1-17-88:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

IDocket  No.  AB-S6  (8ub-No.  220) 

CSX  Transportation,  Inc; 
Abandonmant  BatwMo  MMand  and 
Clara  In  Midtaftd,  laabaNa,  and  Clara 
Countlaa,  Mh  FIndinoa 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
CSX  Transportation,  Inc.  to  abandon  its 
hne  of  railroad  between  milepost  22.65 
at  or  near  Midland,  MI,  and  a  point 
approximately  2.5  miles  east  of  milepost 
52.00  at  or  near  Clare,  MI,  the  cutpoint  of 
a  segment  of  line  recently  sold  to 
Tuscola  and  Saginaw  Bay  Railway 
Company. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  notice.  The 
following  notation  must  be  typed  in  bold 
face  on  the  lower  left-hand  comer  of  the 
envelope:  "Rail  Section,  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  ])rocedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10906 
and  49  CFR  1152.27. 

Decided:  January  9. 198a 

By  th«  Commission,  Chairman  Gradiosn. 
Vice  Chainnan  Andre,  Commissioners 
Simmons.  Lamlwley.  and  Phillips. 
Commiasionera  Simmona  and  Lamboiey 
dissented  with  separate  expressions. 
NorataLMcGM. 
Secretary. 
(FR  Doc  89-1118  Filed  1-17-88: 8:46  amJ 
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lOocket  Na  AB-290  (Sub  No.  21X)I 

Soiftham  Ralvray  Co.;  Abandonmant 
Examptton  Batwaan  Tranton  and 
North  Akan,8C 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  115Z 
Subpart  ?— Exempt  Abandonments  to 
abandon  its  9.3-miIe  line  of  railroad 
between  milepost  AB-8.0  at  Trenton. 
SC  and  milepost  AB-17.3  at  North 
Aikens.  SG. 

AppUcant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 


at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cassation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360 1.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  Febmary 
17, 1909  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).'  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  30, 
1989.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
40  CFR  1152J»  must  be  filed  by 
February  7. 1989  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K. 
Young.  Esq..  Norfolk  Southern 
Corporation.  Three  Commercial  Place, 
Norfolk.  VA  23510 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  thoM  proceeding!*  where  an 
Informed  deciiion  on  environmental  Ittues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemplon.  See  Exemption  ofOul-of- 
Service  Rail  Unes.  A  l.CC.  2d  400  (1988).  Any  entity 
seeking  a  stay  Involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  In 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  eOective  dale  of  this 
exemption. 

•  See  Exempt,  of  Roil  Abandonment— Offers  of 
Finon.  Assist.  4  ICC.  2d  164  (1987).  and  Tinal  rules 
published  in  the  Federal  Ragister  on  December  22. 
1987  (52  FR  48440-48446). 

•  The  Commission  will  accept  a  late-Hied  trail  use 
statement  so  long  as  it  retain*  jurisdiction  to  do  so. 
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If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  23, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington,  DC  20423),  or  by  calling 
Cari  Bausch,  Chief,  SEE  at  (202)  27S- 
7316.  Conunents  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  11, 1988. 

By  the  Commission,  ]ane  P.  Mackall. 
Director,  Office  of  Proceedings. 
Norata  R.  McGea, 
Secretary. 
(FR  Doc  88-1119  Filed  1-17-89:8:45  am) 


DEPARTMENT  OF  JUSTICE 

Information  CoMaction(a)  Under 

Raviaw 

January  13, 1989. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
proposals  for  the  collection  of 
information  for  review  under  the 
provisions  of  the  PaperwoHc  Reduction 
Act  (44  U.S.C  Chapter  35)  and  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  published. 
Entries  are  grouped  into  submission 
categories.  Each  entry  contains  the 
following  information:  (1)  The  title  of  the 
form  or  collection;  (2)  the  agency  form 
number,  if  any,  and  the  appHcable 
component  of  the  Department 
sponsoring  the  coHection;  (3)  how  often 
the  form  must  be  filled  out  or  the 
information  is  collected;  (4)  who  will  be 
asked  or  required  to  respond,  as  well  as 
a  brief  abstract  (5)  an  estimate  of  the 
total  number  of  respondents  and  the 
amount  of  time  estimated  for  an  average 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  (in  hours) 
associated  with  the  collection;  and,  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 
Comments  and /or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  those  regarding  the  estimated 


response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild,  on 
(202)  395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Larry  E. 
Miesse,  on  (202)  633-4312.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503,  and  to  Mr.  Larry  E.  Miesse, 
DOJ  Clearance  Officer,  SPS/JMD/5031 
CAB,  Department  of  Justice, 
Washington.  DC  20530. 

New  Collections 

(1)  Import/Export  One-Time  Reporting 
Requirement,  Identification  of  Regular 
Customer  and  Regular  Supplier. 

(2)  No  form  number.  Drug 
Enforcement  Administratioa 

(3)  One-time. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit  small 
businesses  or  organizations.  The 
Chemical  Diversion  and  Trafficking  Act 
of  1988  requires  regulated  persons  to 
provide  the  Attorney  General  with  the 
identity  of  any  regular  customer  or 
regular  supplier  not  later  than  30  days 
after  the  promulgation  of  the  regulations 
in  order  to  establish  regular  customer/ 
supplier  considerations.  Information  will 
be  used  by  the  DEA  to  determine  which 
transactions  are  ineligible  for  waiver  of 
the  15-day  advance  notice. 

(5)  2.000  respondents  at  4.  hours  per 
response. 

(6)  8.000  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Report  of  Suspicious  Orders  or 
Theft/Loss  of  Listed  Chemicals/ 
Machines. 

(2)  No  form  number.  Drug 
Enforcement  Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit  small 
businesses  or  organizations.  The 
Chemical  Diversion  and  Trafficking  Act 
of  1988  requires  regulated  persons  to 
report  suspicious  orders  or  theft/loss  of 
listed  chemicals/tableting  and 
encapsulating  machines  to  the  DEA  in 
order  to  prevent  clandestine 
manufacture  of  a  controlled  substance. 

(5)  300  respondents  at  .17  hours  per 
response. 


(6)  51  estimated  annual  public  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Import/Export  Declaration: 
Precursor  and  Essential  Chemicals. 
Tableting  and  Encapsulating  Machines. 

(2)  DEA  486.  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit  small 
businesses  or  organizations.  The 
Chemical  Diversion  and  Trafficking  Act 
of  1988  requires  those  who  import/ 
export  certain  chemicals/machines  to 
notify  the  DEA  15  days  prior  to 
shipment.  Information  will  be  used  to 
prevent  shipments  not  intended  for 
legitimate  purposes. 

(5)  2,000  respondents  at  .25  hours 
each. 

(6)  500  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  section 
3504(h), 

Larry  E.  Miesse, 

Department  Clearance  Officer.  Department  of 

Justice. 

(FR  Doc  88-1180  Filed  1-17-88:  8:45  am] 
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Lodging  of  Conaent  Decree  Pursuant 
to  Safe  Drinking  Water  Act;  Centaur 
Petroleunt  Corp.  et  aL 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  here  given 
that  on  December  15, 1986.  a  proposed 
Consent  Decree  in  United  States  v. 
Centaur  Petroleum  Corporation  and 
Centaur  Industries  Inc.  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Indiana.  Evansville 
Division.  This  agreement  resolves  a 
judicial  enforcement  action  brought  by 
the  United  States  against  defendant 
Centaur  for  violations  of  the  Safe 
Drinking  Water  Act  underground 
injection  control  program.  Centaur 
owned  and  operated  nine  secondary  oil 
recovery  wells  in  Plainville  County, 
Indiana  in  violation  of  the  Act  and  the 
EPA  underground  injection  control 
regulations. 

The  consent  decree  provides  for  the 
payment  of  a  civil  penalty  of  $55,000  for 
these  violations  of  the  Safe  Drinking 
Water  Act  and  requires  Centaur  to 
continue  to  comply  with  the  terms  of  its 
underground  injection  cx>ntrol  permit 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
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and  Natural  Resource*  Division. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to:  United  States 
V.  Centaur  Petroleum  Corporation  and 
Centaur  Industries  Inc..  D.J.  Ref.  90-5-1- 
1-2867. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Indiana.  Fifth  Floor.  United  States 
Courthouse.  46  E.  Ohio  Street. 
Indianapolis.  Indiana  46204,  or  at  the 
Region  5  office  of  the  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  230  South  Dearborn  Street 
Chicago.  Illinois  60604.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
Rogar  |.  MamilU, 

Assistant  Attorney  (General.  Land  and 
Natural  Resources  Division. 
(FR  Doc  89-1087  FUed  l-17-«»:  1:45  am| 
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Lodging  of  ConMfit  D«crM  Pursuant 
to  CiMn  Watw  Act;  SMomi  Sprtngs, 
ARotaL 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  January  4. 1989  a  proposed 
consent  decree  in  United  States  v.  City 
ofSiloam  Springs,  Arkansas,  The  State 
of  Arkansas,  and  Allen  Canning  Co.. 
Inc.,  Civil  Action  No.  88-5062,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Arkansas.  The  proposed  consent  decree 
concerns  a  complaint  filed  by  the  United 
States  that  alleged  violations  of  section 
301  of  the  Qean  Water  Act,  33  U.S.C. 
1311.  at  the  City  of  Siloam  Spring's  (the 
"City")  wastewater  treatment  plant.  The 
complaint  alleged  that  the  City 
discharged  pollutants  Into  navigable 
waters  in  excess  of  the  hmitation*  in  the 
City's  NaUonal  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit 
violated  Administrative  Orders  issued 
by  EPA,  violated  its  permit  monitoring 
and  reporting  requirements,  and  failed 
to  meet  the  pretreatment  requirements 
in  its  NPDES  permit.  The  State  of 
Arkansas  was  named  as  party  pursuant 
to  section  309(e)  of  the  Act.  33  U.S.C. 
1319(e).  Allen  Canning  Co.  Inc,  ("Allen 
Canning")  is  alleged  to  have  violated 
section  307  of  the  Act  33  U.S.C  1317,  by 


introdncing  pollutants  hito  the  City's 
wastewater  treatment  plant  in  violation 
of  the  general  pretreatment  regulations, 
40  CFR  403.5.  The  complaint  sought 
injunctive  relief  to  require  the  Allen 
Canning  to  comply  with  the  National 
Pretreatment  Standards  at  40  CFR  403.5, 
its  Industrial  User  permit,  and  civil 
penalties  for  past  violations.  Among 
other  things,  the  consent  decree  requires 
Allen  Canning  to  conduct  monitoring 
and  sampling  of  the  effluent  it 
discharges  into  the  City's  wastewater 
treatment  plant  and  to  submit  quarterly 
reports  to  EPA  summarizing  the  results 
of  Ihts  monitoring  and  sampling.  Allen 
Canning  is  also  required  to  take 
appropriate  and  timely  correct  any 
effluent  violations.  Allen  Canning  is  also 
required  to  pay  a  dvU  penalty  of  $35,000 
in  settlement  of  the  government's  civil 
penalty  claims.  This  consent  decree  only 
resolves  the  liability  of  Allen  Canning 
and  does  not  address  the  portions  of  the 
complaint  against  the  City  or  the  State 
of  Arkansas.  The  United  States  has 
entered  into  a  separate  consent  decree 
which  settled  its  claims  for  civil 
penalties  for  past  violations  and 
injunctive  relief  against  the  City  and  the 
State  of  Arkansas. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent  deove. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  DC 
20530,  and  should  refer  to  United  States 
v.  City  of  Siloam  Springs.  Arkansas  et 
al.  D.J.  Ref.  90-5-1-1-2792. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Arkansas.  U.S.  Post  Office  and 
Courthouse  Building,  6th  and  Rogers, 
Fort  Smith.  Arkansas  72901  and  at  the 
Region  VI  Office  of  the  United  State* 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
Copies  of  the  consent  decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  (10  cents  per  page 


reproduction  cost)  payble  to  the 
Treasurer  of  the  United  States. 
Rogar  |.  MamiOa. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc.  8S-1098  Filed  1-17-89:  ft-45  ani| 
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Antttrust  DMslon 

National  Cooporativ*  RMMTch  Act  of 
1964;  National  Cantor  for 
Manufacturing  Sdancoa,  Inc 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1964, 15 
U.S.C.  4301  et  seq.  ("the  Act ").  the 
National  Center  for  Manufacturing 
Sciences.  Ina  ("NCMS")  filed  a  written 
notification  with  the  Attorney  General 
and  the  Federal  Trade  Commission  on 
December  8, 1988  concerning  the 
identities  of  additional  members  of  the 
NCMS.  The  written  notification  was 
filed  for  the  purpose  of  extending  the 
protections  of  section  4  of  the  Act 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

The  following  are  additional  parties 
which  have  become  members  of  the 
NCMS: 

Adept  Technologies,  Inc..  Advanced 
Technology  Materials,  Inc.  Oracle. 
Ina.  Weybum-Bartel,  Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  NCMS. 

On  February  2a  1987.  the  NCMS  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Registar  pursuant  to  section  6(b) 
of  the  Act  on  March  17, 1987,  52  FR  8375. 
On  April  15  and  May  5, 1988.  the  NCMS 
filed  additional  notices  identifying  its 
initial  membership  and  the  Department 
of  Justice  published  notice  of  those 
filings  in  the  Fedaral  Register  pursuant 
to  section  6(b)  of  the  Act  on  June  2, 1988, 
53  FR  20194.  The  NCMS  filed  other 
additional  notifications  of  changes  in 
membership  on  July  11, 1968  and 
September  13, 1988,  notice  of  which 
appeared  in  the  Federal  Registar  on 
Augu«t  19, 1988.  53  FR  31771,  and 
November  4, 198a  53  FR  44680, 
respectively. 
Joooph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc  89-1098  Filed  1-17-88;  8:45  sm| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(NotlM  (M-OS)] 

NASA  Advlaory  Council  (NAC). 
CommafCial  Programs  Advlaory 
ConNnittaa,  Mooting 

AOENCy:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  meeting. 


;  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC.  Ckimmercial  Programs  Advisory 
Committee. 

DA-n  AND  TWK:  February  9. 1989,  8:15 
a.m.  to  3  p.m. 

AOORCSt:  American  Institute  of 
Aeronautics  and  Astronautics,  10th 
Floor,  Conference  Room  A.  901  D  Street 
Washington.  DC  20024. 
FOR  FUNTMEH  INFOmiATION  CONTACT: 
Dr.  Barbara  Stone,  Office  of  Commercial 
Programs,  National  Aeronautics  and 
Space  Administration.  WashingtoiL  DC 
20546,  202/453-8720. 
SUPPLEMENTARY  INFORMATION:  The 
Commercial  Programs  Advisory 
Committee  is  concerned  with  the  overall 
NASA  program  supporting  the 
commercial  development  of  space,  both 
relevant  policies  and  program  scope  and 
content  The  Committee  is  chaired  by 
Mr.  Edward  Donley  and  is  currently 
composed  of  17  members. 

The  meeting  will  be  closed  to  the 
public  from  1:45  p.m.  to  3  p.m.  for  a 
discussion  of  matters  which  may  involve 
trade  secrets  and  commercial  or 
financial  information  obtained  frt>m  a 
person,  and  privileged  or  confidential. 
Since  this  discussion  will  be  concerned 
with  matters  listed  in  5  U.S.C  552b(c)(4). 
it  has  been  determined  that  the  meeting 
be  closed  to  the  public  for  this  period  of 
time.  Prior  to  the  closed  session,  the 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room,  which 
is  approximately  40  persons  including 
the  Committee  members  and  other 
participants. 

Type  of  Meeting 

Open— except  for  a  closed  session  as 
noted  in  the  agenda  below. 

Agenda 

February  9,  1989 

8:15  a.m. — Welcome. 

6:4.'>  a.m. — Commercial  Programs 
Update. 

9:15  a.m. — Strategic  Plan  Factors 
Update. 

10  a.m. — Subcommittee  Reports. 


1:45  p.m. — Closed  Session. 
3  p.m. — Adjourn. 
AaoBradle>', 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc  89-1128  Filed  1-17-89:  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  Under 
OMBRevlew 

AOCNCV:  National  Endowment  for  the 

Humanities. 

action:  Notice. 


r.  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATE  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  February  17, 1989. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman.  Management  Assistant 
National  Endowment  for  the 
Humanities.  Administrative  Services 
Office,  Room  202. 1100  Pennsylvania 
Avenue  NW..  Washington  DC  20506 
(202-786-0233)  and  Mr.  Jim  Houser. 
Office  of  Management  and  Budget  New 
Executive  Office  Building.  726  Jadcson 
Place  NW..  Room  3208,  Washington.  DC 
20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office.  Room 
202. 1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506,  (202)  786-0233. 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  F^ch  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out  (4)  who  will  be  required  or 
asked  to  report  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 
Category:  Revisions. 
Title:  Application  Instructions  and 
Forms  for  the  Editions  Category. 
Form  Number  Not  applicable. 
Frequency  of  Collection:  Annual. 


Respondents:  Humanities  researchers 

and  institutions. 
Use:  Application  for  funding. 
Estimated  Number  of  Respondents:  58 

per  year. 
Frequency  of  Response:  Once. 
Estimated  Hours  for  Respondents  To 

Provide  Information:  52  per 

respondent. 
Estimated  Total  Annual  Reporting  and 

Recording  Burden:  12.018. 

Susan  Melts. 

Assistant  Chairman  for  Administration. 
(FR  Doc  89-1112  Filed  l-17-«e:  8:45  am) 
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National  Arts  Coundt;  Meeting 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Art*  wiU  be  held  on 
February  3. 1909  from  9:00  a.m.  to  6:30 
p.m.,  and  on  February  4. 1989  from  9«) 
a.m.  to  6:15  p.m..  in  Room  M-09  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  2050& 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Friday.  February  3, 1989 
from  9:00  a.m.  to  5:30  p.m..  and  on 
Saturday,  February  4. 1989,  from  9:00 
a.m.  to  1:30  p.m.  The  topics  for 
discussion  will  include  Program  Review 
and  Guidelines  for  Opera-Musical 
Theater.  Advancement  Arts 
Administration  Fellows,  Arts  in 
Education  and  Music  Ensembles,  which 
will  feature  an  Overview  of  the 
Orchestral  Worid,  In  addition  there  will 
be  discussions  on  the  Five  Year 
Planning  Document  Open  Architecture 
TV,  Reauthorization  of  the  Agency  and 
International  Activities. 

The  remaining  sessions  on  Friday, 
February  3  from  5:30  to  6:30  p.m.  and  on 
February  4, 1989  from  1:30  to  6:15  p.m. 
are  for  the  purpose  of  Council  review. 
discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 198a  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(B)  of  Title  5, 
United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
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Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5496  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5433. 
)<inuary  la  1989. 
YvooiM  M.  SabiiM. 

Dine  tor.  Council  and  Panel  Operations. 
National  Endowment  for  the  Art*. 

|FK  Doc  80-1102  Piled  1-17-08;  8:45  am| 
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Nationai  Coundl  on  tha  Arts;  Maating 

Pursuant  to  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
CounciJ  on  the  Arts/National  Assembly 
of  State  Arts  Agencies/National 
Assembiy  of  Local  Arts  Agencies  Sub- 
Committee  to  the  National  Council  on 
the  Arts  will  be  held  on  February  2, 1989 
from  Z-aO  p.m.  to  5.-00  pjn.  in  room  M-07 
of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  «vill  include  a 
report  on  a  retreat  on  Federal,  state  and 
local  roles  in  support  of  arts  institutions 
and  planning  for  a  review  oi  Federal 
state  and  local  roles  in  support  of 
individual  artists. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endo%vment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/662-5532.  TTY  202/682- 
5469.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20606,  or  call  (202)  682-5433. 

YvaoM  M.  SabiiM, 

Director.  Council  and  Panel  OperatiooM. 
National  Endowment  for  the  Arts. 
January  la  IS 


Muiaum  Aflvtoofy  Psnat;  Maating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  nobce  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panne!  (Special  Exhibition* 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  &-ia  1989 
from  9:00  a.m.-  5:30  p.m.  in  room  M-14 
of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  vtiil  be 
completely  closed  to  the  public  pursuant 
to  subsections  (c)(4].  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ma. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  O^icer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 
January  10. 1980. 
Y\i 


|FR  Doc  88-1103  Filed  1-17-88:  8:45  am) 


Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
(PR  Doc  88-1104  Filed  Un-tOi  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advtaofy  Commttt—  on  Nudaar 
Waste;  Maating 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  a  meeting  on 
lanuary  23-24, 1989.  Room  P-422.  7920 
Norfolk  Avenue.  Bethesda.  MD.  Portions 
of  this  meeting  may  be  closed  to  discuss 
information  the  release  of  which  wodd 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  5  U.S.C 
5S2b(c)(6).  The  following  topics  will  be 
discussed: 

Monday  and  Tuesday.  January  23-24, 
1909—6:30  a.m.  until  the  conclusion  of 
business 

A.  Discussion  by  the  Director  of  the 
Division  of  High-Level  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards  of  1989  Program 
Plans  (Open) 


B.  Administrative  Session,  inlcuding 
future  agenda,  new  members,  and 
staffmg  (Open/Closed) 

C.  Discussion  of  West  Valley 
Vitrification  process  (Open) 

D.  Presentations  by  the  Department  of 
Energy  on  Performance  Allocation  and 
Assessment  (Open) 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  Staff.  The  Office  of  the 
ACRS  is  providing  Staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACRS  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  Office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516).  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Date:  Januaiy  11. 1S89. 
Hiiiii  C  Hoyk. 

Advisory  Committee  Management  Officer 
[FR  Doc.  89-1143  Filed  1-17-80:  8:45  am) 


Adviaory  Committaa  on  Raactor 
Safaguarda,  Subcommittaa  on  Tbannai 
Hydraulic  Phanomana;  Maeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  January  23, 1989,  Room  2P17 
and  21,  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday.  January  23,  1989—12i)0 
Noon  until  6:00 p.m. 
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The  Subcommittee  will  review  the 
NRC  Staff  policy  statement  on 
additional  applications  of  leak-before- 
break  technology. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  perpiitted 
only  during  those  portions  of  the 
meeting  open  to  the  public  and 
question*  may  be  asked  only  by 
member*  of  the  Subcommittee,  its 
consultant*,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangement*  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  it*  con*ultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  diulng  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  constiltants.  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member.  Mr.  Paul  Boehnert 
(telephone  301/492-8558)  between  7:30 
aJD.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Date:  January  la  1988. 
Mortoo  W.  Ubaikin. 
Assistant  Executive  Director  for  Project 
Review. 

|FR  Doc  88-1142  Tiled  1-17-89:  8.45  am) 
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Draft  Ragulatory  Quida;  lasuanca, 
AvaNabMty 

The  Nuclear  Regulatory  Commission 
issued  for  public  comment  on  November 
14. 1988,  a  proposed  revision  3  to 
Regulatory  Guide  1.9,  "Selection,  Design. 
Qualification,  Testing  and  Reliability  of 
Diesel  Generator  Units  Used  as  Onsite 
Electric  Power  System  at  Nuclear  Power 
Plants."  The  time  limit  on  written 
comments  is  hereby  extended  to  March 
13,1969. 


Written  comments  may  be  submitted 
to  the  Regulatory  PubUcations  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Comments  may  also  be  delivered  to 
NRC  at  the  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland 
from  7:30  a.m.  to  MOO  p  jn.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120  L 
Street  NW..  (Lower  Level),  Washington, 
DC  Written  comments  are  requesteid  by 
March  13. 1980. 

Regulatory  guides  are  available  for 
inspection  at  die  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attentioru  Director.  Di\ision  of 
Information  Support  Services. 

Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  January  1988. 

For  the  Nuclear  Regulatory  Commission. 
R.  Ways  Houstoau 

Director.  Division  of  Safety  Issue  Resolution. 
Office  uf  Nuclear  Regulatory  Research. 
|FR  Doc  8»-1139  Filed  1-17-88:  8:45  am) 
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IDoctet  No*.  50-443-OL  and  S0-444-OL; 
ASLBP  No.  82-471-02  OL] 

Pul>lic  Sarvica  Ca  of  Naw  Hampahtra 
at  aL.  SaalKOOk  Station,  Units  1  and  2, 
(Offatta  Emarganqf  Planning); 
Raconstitutlon  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  Public  Service 
Company  of  New  Hampshire,  et  al. 
(Seabrook  Station.  Units  1  and  2) 
(Offsite  Emergency  Planning).  Docket 
Nos.  50-443-OL  and  50-444-OL.  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  Richard  F.  Cole  in 
place  of  Administrative  Judge  Custave 
A.  Linenberger.  Jr.;  and  Administrative 
Judge  Jerry  R.  Kline  in  place  of 
Administrative  Judge  Jerry  Harbour. 
Because  of  the  press  of  other  Licensing 
Panel  obligations.  Judges  Linenberger 


and  Harbour  are  no  longer  able  to  serve 
on  this  Licensing  Board 

Administrative  Judge  James  H. 
Carpenter  will  continue  to  serve  as  a 
designated  Alternate  Member  of  the 
Licensing  Board.  Because  of  a  schedule 
conflict  Administrative  Judge  John  H. 
Frye  IIL  is  no  longer  available  to  serve 
as  an  Alternate  Member  of  the  Licensing 
Board. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 

Ivan  W.  Smith,  Chairman 

Richard  F.  Cole,  Member 

Jerry  R.  Kline.  Member 

James  H.  Carpenter,  Alternate  Member 

All  correspondence,  documents  and 
other  material  shall  be  ffled  with  the 
Board  in  accordance  v«th  10  CFR  2.701 
(1980).  The  addresses  of  the  new  Board 
members  are: 

Administrative  Judge  Richard  F.  Cole. 
Member.  Atomic  Safety  and  Licensing 
Board,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Administrative  Judge  Jerry  R.  Kline. 
Member.  Atomic  Safety  and  Licensing 
Board.  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Administrative  Judge  James  H. 
Carpenter,  Alternate  Member,  Atomic 
Safety  and  Licensing  Board.  US. 
Nuclear  Regulatory  Conunission. 
Washington,  DC  20555. 

At  present  a  separate  Licensing 
Board  of  limited  jurisdiction  (sometimes 
referred  to  for  convenience  as  the 
"onsite"  Board),  exists  to  hear  and 
resolve  issues  related  to  "safety  and 
onsite  emergency  planning  issues." 
Notice  of  Reconstitution  of  Board 
(September  9. 1985).  See  Unpublished 
Order  (Instructions  Re  Submissions), 
dated  October  7. 1965.  In  view  of  the 
existence  of  two  Licensing  Boards  in 
this  proceeding,  the  jurisdiction  of  each 
Board  should  be  stated  cleariy. 

The  instant  Board  (sometimes  referred 
to  for  convenience  as  the  "offsite 
Board"),  as  reconstituted  herein,  stands 
in  the  shoes  of  the  original  Licensing 
Board  constituted  November  Sa  1981,  in 
response  to  the  October  19, 1981,  notice 
of  hearing.  See  46  FR  51330  (1981).  Thus, 
the  Licensing  Board  reconstituteo 
herewith  has  general  jurisdiction  over 
all  matters  pertaining  now  or  in  the 
future  to  the  application  for  a  license  to 
operate  Units  1  and  2  of  the  Seabrook 
Station  not  otherwise  expressly 
assigned  to  the  onsite  Board 


2018 


Federal  Register  /  Vol.  54.  No.  11  /  Wednesday,  fanuary  18.  1989  /  Notices 


Dated  at  Betheada.  Maryland.  Ihia  lOth  day 
of  )anuaiy  IflSe. 

B.  Pnl  GoMar.  |r.. 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

|FR  Doc  89-1144  Filed  1-17-69:  ft45  am] 


(OoeiMtNa  50-113] 

University  of  Arinna;  Consideration  of 
Application  for  Renewal  of  FecMty 
Ucenee 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  renewal  of  Facility  License 
No.  R-52,  issued  to  the  University  of 
Arizona  for  operation  of  the  Arizona 
TRIGA  research  reactor  located  on  the 
University's  campus  in  the  city  of 
Tucson.  Pima  County,  Arizona. 

The  renewal  would  extend  the 
expiration  date  of  Facility  License  No. 
R-50  for  thirty  years  from  date  of 
issuance,  in  accordance  with  the 
licensee's  timely  application  for  renewal 
dated  October  17. 1968. 

Prior  to  a  decision  to  renew  the 
license,  the  Commission  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations. 

By  February  17, 1969  the  licensee  may 
file  a  request  for  a  hearing  with  nspect 
to  renewal  of  the  subject  facility  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  b«  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  Interest  in 
the  proceeding;  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  s  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  renewal  action  under  consideration. 
A  petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  «vith 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti^et.  NW..  Washington.  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period  it  is  requested  that  the 
petitioner  or  representative  for  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (In 
Missouri  l-{800)  342-«700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Charles  L  Miller  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  University  of  Arizona;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 


Nuclear  Regulatory  Commission. 
Washington,  E>C  20555  and  to  Mr. 
Andrew  Ives,  University  Attorney, 
University  of  Arizona,  Administration 
Building  103,  Tucson.  Arizona  85721. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.n4(dl. 

For  further  details  with  respect  to  this 
action,  see  the  appplication  for  renewal 
dated  October  17, 1989,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room  at 
2120  L  Sti^et  NW..  Washington.  DC 
20555. 

Dated  at  RocliviUe.  Maryland  this  eth  day 
of  fanuary  1988. 

For  the  Nuclear  Regulatory  Commitsion. 
Chailaa  L  MHIar, 

Director,  Standardization  and  Non-Power 
Reactor  Project  Directorate,  Division  of 
Reactor  Projects  III,  rv.  VandSpecial 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-1138  Filed  1-17-89;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pislBBBS  No.  34-26460;  Rte  Na  600-24] 

Self-fleguiatory  Organizations;  Delta 
Qovemment  Options  Corp^'  Order 
Granting  Temporary  Registration  as  a 
Clearing  Agency 

On  July  29. 1988.  Delta  Government 
Options  Corp.  ("Delta*^  filed  an 
application  under  section  19(a)  of  the 
Securities  Exchange  Act  of  1934  ("Act")' 
for  registration  as  a  clearing  agency  * 
under  section  17A  of  the  Act*  In  that 
filing.  Delta  requested,  pursuant  to 
section  17A(b)(l]  of  the  Act,*  several 


•  IS  U.S.C  7to(a)  (1988). 

*  Delta  also  filed  with  the  Cotnoiisslon.  on  Apnl 
2S.  19SS,  a  regiatration  staleroent  on  Form  S-1  nndef 
the  Secuhliea  Act  of  1933  (File  1^.  33-21400) 
("RegUtration  Statement"),  cffectiveneaa  of  which 
wouid  permit  Delta  to  issue  ZSOJXX)  optioo 
contracts.  On  June  14. 1988,  Delta  filed  an 
■iDeDdmenl  to  that  Registration  StatemcnL 

•  15  U  S.C  78«f-l  (1988). 

*  Section  17A(bHl)  of  the  Act  permits  the 
Commission  to  grant  exemptions  from  the 
requiremenls  of  section  17A  if  it  finds  that  such 

Conlifuml 
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exemptions  from  the  requirements  of 
section  T7A'  On  August  i.  1888.  the 
Commission  piiMishrri  in  the  Fedesal 
IJWBJntfs  notioe  of  Deha's  filing  and 
invited  conuBentators  to  submit  an  or 
before  August  26,  laOB.  comznents 
conoecrang  tbe  appbcatian  and 
exemptiee  requests."  On  Aognst  24. 
1968,  the  Commisaion  extended  the 
period  for  public  comment  io  September 
9. 1988.^  Four  comments  were  reoerved 
all  opposing  the  granting  of  Delta's 
application  and  exemption  Kouests." 

On  October  7, 1988,  Delta  filed  an 
amendment  to  its  dlesring  agency 
registration  application.*  That 
amendment  contained,  among  other 
things,  revisions  to  the  Procedures  of  the 
Over-The-Coualer  Options  Trading 
SystesQ  ("System  Procedoses").  As  a 
result  of  these  revisions.  Delta  withdrew 
many  of  its  requests  for  exemption  from 
the  requirements  of  section  17A  and 
modified  other  exen^tion  requests.*" 


exemptions  aie  consistent  with  the  public  interest, 
the  protection  of  investors,  and  the  purposes  of 
section  17A. 

*  Sm  Letter  irom  Gaaton  S  Snow  to  the 
CommiMifm.  dated  fuly  29. 1968.  in  which  Delta 
requested  (Mrtia I  or  full  exemptions  from  sections 
17A(b)(3KA).  17A(bH3)4B).  17A(b)(3)(C). 
rA(b)(3)in.  ]7A(b)(3MG).  17A(t»)(3)(H|,  aad 
17A(b)(S)  of  the  Act  as  well  as  thei}ivision  of 
Murikel  Regulalion  ("Division")  standitrd  requiring 
an  independent  annual  review  of  a  clearing 
asenc}'s  system  of  internal  accounting  controls. 
Many  of  those  exemption  requests  have  been 
withdrawn.  See  note  10  infm. 

■  See  Securities  £xchai^  Act  Aelease«  No.  25056 
(August  1, 1986).  S3  FR  29S36 

'  See  Securities  Exchange  Act  Aelease  Ma  28024 
(August  24. 1988)  S3  FR  33206. 

*  See  Letters  from  Thomas  R.  Ekmovan.  Preaidenl 
and  Chief  Executive OfTicer.  Chicago  Board  of 
T.ade  ("CBT).  to  Jonathan  Katz.  Secretary, 
Cumnii8sinn.^ated  September  9, 1988;  Wayne  P. 
LuthringAainen.  CfaaiimHii  of  tbe  Board.  Options 
Clearing  Corporation  ("OGC").  to  )onathan  Kati. 
Sbcretary.  CoamiiMian.  dated  September  9. 1988; 
Carl  A.  Royal.  General  Counsel.  Chicago  Mercantile 
Exchange  ("CME").  to  Jonathan  ICatz.  Secretiry. 
Commiaaion.  dated  September  12. 1986;  Came  E. 
Dwyer.  Senior  Vice-President  and  General  Counsel. 
American  Stock  &u:haiige  ("Amex").  lu  lonatfaan 
Kutz,  Secretiiry,  Commission,  dated  September  20. 
1988. 

'  On  October  7.  ISSS.  Delta  alao  filed  a  aeoond 
ameiMhnent  to  its  Registration  Statement,  which  is 
incorporated  by  Teference  in  Deha's  amended 
clearing  agency  registration  application.  Deha 
attachad  as  an  exhibit  lo  thai  amendment  the 
Amended  And  Restated  Operating  And  Brokerage 
Ser\'ice8  Agreement  Relating  to  The  Over-The- 
Counter  Oplioiu  Trading  S.v'Stem  ("Operating 
Agreement").  This  agreement  describes  in  detail  the 
operation  of  tbe  System  and  the  specific  fonctiom 
performed  by  Delta.  KMj  Options  Trading 
Coquiration  ("RMj"),  and  Security  Pacific  National 
TrustCompany  (••fiPf>ntX3 '). 

'<>  Deha  has  withdrawn  its -request  for  exemptions 
from  sections  17A|bN3)(B).  17A(b){3HF). 
17A(bK3)rC).  17A(bK8)(H).  17A(h)(S).  and  the 
Division  standard  lequiring  an  iodependenl  annual 
review  of  internal  accounting  controls  Delta 
requests  £  partial  exanrption  from  section 
t7A(b)(3)tC)  of  the  Act.  Delta  also  requests  an 
interpretation  of  the  term  "rules  of  the  clearing 


Notice  of  the  aneodraent  was  published 
in  the  Faderd  Registin  oh  October  US, 
1986,  giving  oemmantators  21  days  from 
the  publicaftien  date  to  respond  to  Ihe 
amendment."  Four  comments  were 
received.** 

AMmagh  Delta -originaDy  requested 
full  dearing  agenc^r  registration,  the 
Commtaaiofi  t>eJJeve8  temporary 
registration  for  a  period  of  36  months  is 
appropriate.  Accordingly,  baaed  on  its 
eNemptive  authority  vnder  section 
17Afb),  ■ftiisOrder'grafrts  Delta 
temporary  regtstrstion  for  36  months 
and  pailiallv  «7«mpt8  Delta  from 
section  T7A"(b'){3}(C)  of  Ae  Act.»» 

LOserview 

This  Order  concerns  Delta's  request 
for  registratien  as  a  deartng  agency.** 


agency."  (as  defined  in  section  3(a)(27)  of  Ihe  Act) 
as  it  applies  tt>  Dolta,  to  indode  all  Sy stein 
Pnceduces  and  those  pnarieions  in  Delta's 
cocporate.govenwnce  documents  that  set  -forth 
rights,  duties,  or  obUgations  of  participants  or  de»\ 
with  the  safeguarding  of  participant  funds  or 
securities. 

-"  See  Seourlties  Exchange  ActlMease  No.  28172 
(Octuber  12.  ISBIH.  SS  RX  SBSIS. 

"See Letton  fmn  Wayne  P.  Luthiiafiiiiaaaen. 
Chairman  of  the  Board.  OCC  lo  (onalhao  Katx. 
Secretary  Commission,  dated  November  2. 1988; 
Thomas  R.  Dono\an.  Presid^trt  and  Chief  Executive 
Ofricer.  CBT,  to  ^>OBaan  Xatz.  Secretary, 
Commiasian.  dated  Noneinber  S  198a  Carl  A. 
Royal,  General  Counsel.  CME  lo  |anatban  Katx 
Secretary.  Coimmssion.  dated  October  28,  1988: 
Roger  D.  Ruiz.  f*residerl  and  Chief  Executive 
Officer.  Board  of  Trade  Clearing  t^orporalion,  lo 
lonathan  Katz.  Secretary.  Commiaaiaa  dated 
Novemlter  IS  1988. 

"  Several  commentator*  aigue  that  the 
Conunission  Is  reviewing  Deltas  clearing  agency 
registration  application  in  a  "hurried"  fashion.  See 
OCC  and  Clffi  letter*.  The  Commiasion  does  oat 
believe  it  ha*  rushed  its  review  of  Delta  s 
application.  Commentators  were  given  an  extended 
35-day  comment  period  to  respond  to  Deha's  inKial 
application  and  an  additional  21 -day  comment 
period  to  respond  to  Deha's  amended  application. 
Indeed,  the  Commission's  at^ion  today  occurs 
neai^'  two  month*  beyond  the  »»-day  period 
recommended  in  section  19(b)(1)  of  fbe  Act  for 
clearing  agency -registration  review. 

Commentators  further  n.-gue  that  the  Commiwioa 
has  not  reviewed  all  aspects  of  the  System  and  has 
failed  to  present  the  entire  System  to  the  -public.  See 
OCC  letter.  The  Commission  has  analysed  the 
issuance,  clearance,  and  settlement  aspects  of  the 
System  in  this  Order  and.  as  noted  mfra.  the 
Commission  staff  has  analyzed  the  System's 
brokerage  function  in  a  no-action  letter  issued 
simuhaneous  to  this  Order.  Furthermore,  the 
Ccwmiasioc  has  preeenled  the  •uOicDjWtejn'to  the 
public  m  ihe  form  of  Delta's  daafing  agency 
registration  application.  Delta's  Regiatralion 
Statements,  amJ  the  Operating  Agreement  The 
Commisaion  notes  ttial  iwimiiaiHitiiii  appear  to 
hawaddtesaed  in  conaidantde  detail  all  aspecto  of 
the  System,  including  the  System's  brokerage 
function.  See  letters  from  CBT.  OCC  Amex.  and 
CME. 

'*  The  Division  today  aeparalely  issued  a  letter  to 
RM|  UMKjerning  tbe  regiatration  requirements  of 
sections?  and  6  of  the  Act.  See  discussion  infra  and 
letter  from  Richard  Ketchum.  Director,  Division,  to 
Robert  A.  MCTamaney.  Counsel  for  RM).  Carter. 
Ledyard.  S  Milbum.  dated  January  12. 1989. 


Delta , "  together  wM  RMf  Options 
Trading  Corperatien  ("KMJ")  *•  end 
SPNTCO,*"'  woald  operaFte  the  0»er- 
llie-CouiKer  Options  Trading  System 
("Systeml.  The  System  wouW  be 
desijpied  to  ■provide  brokerage  s«irices 
and  a  central  deartng  facility  for  the 
over-Ae-coimtert'OTC'T  tratiing  of 
options  on  United  States  Treasury 
securities  ('TTcasury  optionS'n.** 
Delta  would  the  the  issuer  of  all 
optieas  traded  dirough  the  System.  With 
respeot  to  option  trades  accepted  for 
clearance  in  the  System.  Delta  would 
issue  in  bock-entry  loan  a  put  or  call 
option  to  the  purchasing  p&rticipaAt  '* 
and  jiimultaneously  purchase  a  matching 
put  or  call  qptioD  from  fbe  selling 
participant  thereby  ensuring  that 
Delta's  short  positions  would  at  all 
times  be  offset  by  corresponding  kmg 
positions.^°  Delta  would  guaranlfie  the 


(■«« 


■*  Delta  was itMnrporaled  Id 'taauary  1 
State  of  Delaware.  Deha  hmt  a  SS  asiUiai 
capital  base  and  is  owned  bjr  (1)  Dots.  Inc.  (72K).  a 
wholly-owned  subsidiary  of  Cawsi  Corp:  aad  |2) 
9MGOptioii*Oitp.iaS*).  a  New  Vmk  BitoA 
c~*»y  ■iiilhw  111  Itnr  l^lilaiiiil  farakar.dealer 
and  investmafll  arintoer 

■'RM]  is  a  wgiataradjgvemBMnlaafiiritias 
broker  and  a  wfaoUy-owned  sufaaidiafy-of  RM] 
SeuuHies,  faic.,  an  inter-dealer  broker  of  U.S 
government  and  agsiMqr  aaci^ities  with  olScaa  in 
New  Yoik.  Landa&MdTalvo  [■'9tm  BsMrHiai"), 
which  io  turn  M  a  «4oU|MiwBed  aahaidiaqr  of  RMl 
Holdings,  loc 

"  SPNTCO  is  a  aatlooail  tMak  regulated  by  the 
Comptroller  of  the  Currency  (~Coii^tr<*«0- 
SPNTO  is  ownad'by  Sactaity  ^afic  Cocporaliem.  a 
bank  holding  caofany  ra^ulalad  b>  tbe  Board  of 
Coveniors  of  the  Federal  Reserve  System  ('  FRB"). 

'•  Options  traded  in  tbe  System  would  be  on 
underlying  Treasury  WDs.  bonds,  and -notes  w*th  ao 
aggregate  principal  amount  of  Si  million.  Tem*  of 
these  options  that  would  be  uniform  indude  the 
expiration  date  [i^e,  the  Saturday  following  the 
tliird  Friday  of  the  expiration  akonth).  the  aiajumum 
duration  of  the  contract  (i.e..  for  Treasury  bonds 
and  notes,  the  earlier  of  two  years  from  the  date  of 
issuance  of  tbe  option  or  one  nonth  prior  lo  the 
maturity  or  redemption  date  ct  the  Ixnd  or  note, 
and  for  Treasury  bills.  13  calendar  days  prior  40  Ihe 
maturity  date  of  Om  bill),  and  the  unit  of  tradiai 
(/A.  anderlying  Treasury  securities  in  the  principal 
aaorfit  of  SI  million)  Terms  such  as  the  pteoium. 
engfatu  price.  expuvtuHi  mooth,  and  the  yield  and 
mabirity  of  the  undei^yim  aiaiiliiH  wooU  be 
subiect-to  negotiation  betwaan  Cm*—  participants. 

■*  Each  put  and  call  would  be  an  uncertificalad 
security  under  ArtideS  of  Ihe  Umfonn  Oauiiicial 
Code  as  in  effect  io1iie8lala«f  New  York.  and.  as 
discaiaed'Ui  detMil  balow.  oaaaerahip  thereof  wmild 
be  evideaoad  by  a  daily  poaitioo  seport  aest  to  Ike 
pure  h  Ming  jiarticipant 

*"  For  Bxaa^ile.  assume  A  (putckaaer)  and  B 
(•eller)  eSad  a%anaactiaa  in  whi^  A  ayaes  to  buy 
a  call  IB  twu  fwei  TJ*  Tswaary  wilwi  in  aa 
aggregate  prinaipaiaataaai  41  ei  ■Hlna.ao  ^m%A 
to  acquire  thoae-aolea  at-part  at  anytimet^flriaa 
six-month  penod.  fi  agrees  to  write  a  aixHMailk 
matchiag  nail  againat  -tlwt  pemaalat  a  pwnd—  tt 

Delta  woaM  iirterpoae  Msairin  the  trade  by 
simultaneoaaly  tl)  aeOing  to  A  a  aix-moolh  caD  on 
the  notes  fcr  a  pieuiium  of-SSSSBO  and  (2)  buyins  a 
matching  call  from  S  with  identical  terms  end 
premium. 


ama 
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performance  of  all  obligations  arising 
under  these  issued  contracts  [e^..  Delta 
would  guarantee  the  setdement  of 
premium  obligations  and  would  assume 
the  obligation  to  sell  underlying 
Treas\iry  securities  at  the  strike  price  to 
the  buyer  of  a  call  option  upon  the 
exerdse  of  that  option  and  to  purchase 
underlying  Treasury  securities  at  the 
strike  price  from  the  buyer  of  a  put 
option  upon  the  exercise  of  that  option). 

In  adcUtion  to  issuing  options  and 
guaranteeing  the  performance  of  option 
holders  and  writers.  Delta  would 
perform  the  following  functions.  First 
Delta  would  be  responsible  for 
admitting  participants  to  the  System. 
This  responsibility  would  entail  setting 
participant  admission  criteria  and 
determining  whether  applicants  meet 
these  criteria.  Second,  as  discussed 
below  in  detail.  Delta  would  enforce  its 
rules  and  procedures.  Third.  Delta 
would  set  participant  margin 
requirements,  tracing  limits,  and 
position  limits.  Fourth,  Delta  would 
make  determinations  concerning  the 
suspension  of  participants  and  direct  the 
liquidation  of  a  suspended  participant's 
positions  in  accordance  wiUi  System 
Procedures.  Finally,  as  described  below. 
Delta  would  obtain  and  maintain  a  S200 
million  credit  enhancement  facility. 

A  Delta  participant  trading  through 
the  System  could  proceed  in  one  of  two 
ways.  The  participant  could  instruct 
RMJ «»  to  effect  the  trade  with  the 
contra  party  on  an  anonymous  or 
"blind"  basis  *•  at  the  price  quoted  by 


*■  RM)  would  provide  bnilLenge  Mtvice*  (or 
SyMm  partteipani*  and  would  diMeminate  opbon 
Ud  and  aak  quolatioaa  to  participants  through  an 
autamalad  conunuaicationa  network.  RM]  would 
own  and  mainuin  all  computer  software  tupporting 
the  System,  and  RM)  Securities  would  own  and 
■atotain  the  eomputer  hardware,  data  transmission 
■■Iwori.  and  communication  interfaces  upon  which 
thai  software  was  designed  to  operate.  In 
••tablishing  this  automated  communicationa 
Detwori.  RMj  would  |1)  Install  video  monitors, 
oontroiler.  keypads,  and  attendant  equipment  at  a 
participant  s  trading  locations:  (2)  insull  dedicated 
daU  communication  lines  between  the  RM] 
brokering  location  and  a  participant's  trading 
kKalion:  [J]  install  dedicated  voice  communication 
hnes  between  the  RM)  brokering  location  and  a 
participanl't  trading  location:  and  (4)  provide  field 
engineering  support  services  to  maintain  all 
equipment  at  a  participant's  locatioa 

"  Transactions  in  Treasury  lecurities  effected 
tknmgh  a  U.S.  government  securities  broker 
typically  are  effected  on  a  blind  basis.  Screens 
viewed  by  customers  show  securities'  maturity 
dalM.  coupon  rates,  issuing  agency,  the  best  bid  and 
aak  prices  quoted  by  cusiomen  for  each  issue,  and 
dM  quantities  of  securities  each  customer  who 
pravidas  a  qoole  is  committed  to  sell  or  buy  at  the 
qaolMl  price.  The  screens  neither  identify  the 
OMlanwrs  whose  quotations  are  displayed  nor 
reveal  the  depth  of  the  nurkel  [i.e..  the  number  and 
size  of  other  orders  waiting  to  be  executed  dl  the 
displayed  price).  See  US  General  Accounting 
Office.  UA  Government  Securities:  An  Examination 
of  Views  Expressed  About  Access  to  Broker's 
Services.  CAO/CCO-68-«  (1987)  (  GAO  Report '). 


the  contra  party  through  the 
communications  network.  RM]  would 
match  **  each  brokered  executed  trade 
and  report  matched  trades  to  Delta  and 
SPNTCO. 

Alternatively,  the  participant  could 
conununicate  with  a  contra  party  based 
on  quotes  in  the  System  or  otherwise, 
and  proceed  to  negotiate  the  trade  either 
through  RM]  or  without  using  the  RMJ 
brokerage  service  as  an  intermediary. 
Trades  effected  through  RMJ  or  between 
participants  without  RMJ  involvement 
would  be  reported  by  each  participant 
to  SPNTCO,  which  would  match  those 
trades  and  re];>ort  them  to  Delta  for 
clearance  and  settlement 

Under  a  contract  with  Delta,  SPNTCO 
would  act  as  clearing  bank  for  the 
System.  All  trades  effected  between 
participants  would  be  submitted  to 
SPNTCO  for  acceptance.**  Under  the 
contract  and  System  Procedures, 
SPNTCO  would  accept  a  trade  «»  if  both 
sides  of  the  trade  match,  the  trade  does 
not  result  in  a  participant  exceeding  its 
trading  or  position  limits,  and  neither 
participant  has  been  suspended  from  the 
System.**  Upon  acceptance  of  a 
transaction  for  clearance  by  SPNTCO 
under  Delta's  procedures.  Delta  would 
issue  the  option  underlying  the 
transaction  and  quarantee  the 
performance  of  obligations  arising  under 
that  option. 

With  respect  to  issued  options, 
SPNTCO  would  perform  recordkeeping 
and  safeguarding  functions.  SPNTCO 
would  maintain  on  its  books  and 
records  accoimts  for  Delta  necessary  to 
receive  premium  and  margin  payments 
from  participants,  transmit  payments  to 


"  A  trade  matches  if  the  writing  or  selling 
participant  and  the  purchasing  participant  agree  as 
to:  (1)  The  Identity  of  the  other  party  to  the 
transaction:  (2)  the  type  of  option:  |3)  the  variable 
terms  of  the  option:  |4)  the  amount  of  the  premium: 
(6)  the  number  of  options  purchased:  and  (6)  the 
description  of  each  party  as  either  the  purchasing, 
selling,  or  writing  partidpanL 

'♦Trades  affected  between  MO  a  m.  (all  times 
refer  to  Eastern  Standard  Time)  and  12:00  noon  on  a 
particular  day  must  be  submitted  to  SPNTCO  for 
acceptance  prior  to  \2J0  p.m.  that  doy  Trades 
effected  between  12i»  noon  and  5«)  p.m.  must  be 
submitted  by  S:30  p.m.  See  section  401  of  the  System 
Procedures. 

"  Delta  would  not  require  participants  to  pay 
premiums  owed  on  an  option  ss  s  condition  to  trade 
acceptance.  As  discussed  below,  a  participant 
would  make  premium  payment  on  the  day  after  the 
optiun  has  been  accepted  for  clearance. 

**  As  described  below  in  detail,  to  estimate  the 
maximum  amount  of  liability  to  which  the  System 
could  be  exposed.  Delta  would  calculate  the 
System's  maximum  potential  exposure  (MPSE).  To 
the  extent  necessary  to  ensure  that  MPSE  Joes  not 
exceed  its  prescribed  limit,  a  participant  may  be 
restricted  from  engaging  in  opening  purchase  or 
opening  writing  transactions,  required  to  reduce  or 
eliminate  existing  long  or  short  positions  through 
closing  transactions,  and  required  to  pay  addtiorul 
margin. 


participants,  and  facilitate  the 
setdement  of  exercised  options.*^ 
SPNTCO  wouldl  safekeep  all  property 
and  funds  delivered  to  it  for  the  account 
of  Delta,  as  well  as  provide  for  the 
overnight  investment  of  margin 
payments.  SPNTCO  would  accept  and 
assign  exercise  notices  and  receive  and 
deliver  funds  and  securities  necessary 
for  exercise  setUements.**  SPNTCO 
would  prepare  and  distribute  to 
participants  daily  margin,  position,  and 
exercise  reports.** 

n.  Statutory  Standards 

Section  17A  of  the  Act  requires  a 
clearing  agency,  as  deHned  in  section 
3(a)(23)  of  the  Act  and  subject  to  certain 
exceptions,  to  register  with  the 
Commission.***  Delta,  as  issuer  and 


"  Each  business  day,  a  participant's  premium 
and  margin  settlement  obligations  would  be  netted 
to  produce  a  single  amount  owed  to  or  by  the 
participant.  By  11:00  a.m.  each  business  day.  a 
participant  would  be  required  to  wire  to  SPNTCO  in 
same-day  funds  any  amount  owed  by  that 
participant,  as  reflected  in  daily  reports  distributed 
to  participants  by  SPNTCO.  By  5M>  p.m.  each  day. 
SPNTCO  would  wire  to  a  participant  in  same-day 
funds  any  such  amount  owed  to  the  participant  by 
the  System.  Thus.  Delta  could  delay,  until  S:00  p.m.. 
the  payment  of  premiums  of  excess  margin  to 
participants  who  may  be  experiencing  financial  or 
operational  difficulties  in  connection  with  exercise 
settlements. 

••  SPNTCO  would  accept  exercise  notices  from 
holders  between  9:00  a.m.  and  5:00  p.m.  daily.  These 
notices  would  tie  assigned  by  SPNTCO  by  8.-00  a.m. 
the  following  day  to  a  writer  or  seller  of  the  option. 
As  decribed  in  section  1002  of  the  System 
Procedures,  these  notices  would  be  allocated 
randomly.  System  rules  require  a  participant 
delivering  Treasury  securities  to  SPNTCO  pursuant 
to  exercise  settlement  to  do  so  by  12.-00  noon  on 
exercise  settlement  date,  against  payment  by 
SPNTCO  on  Delta's  behalf.  SimiUriy.  a  participant 
receiving  Treasury  securities  pursuant  to  an 
exercised  or  assigned  option  would  be  required  to 
do  so  by  a  1:00  p.m  on  exercise  settlement  dale, 
against  payment  to  SPNTCO  on  behalf  of  Delta  For 
Treasury  bond  and  Treasury  note  options  exercised 
prior  to  expiration  date,  the  exercise  settlement  date 
would  be  the  second  business  day  after  an  exercise 
notice  was  assigned.  For  Treasury  bond  and 
Treasury  note  options  exercised  on  expiration  date, 
the  exercise  settlement  date  would  be  the  third 
business  day  following  the  expiration  date.  For 
Trt^asury  bill  options,  the  exercise  settlement  dale 
would  be  the  liiursday  of  the  week  following  the 
week  in  which  the  exercise  notice  was  tendered  In 
ortler  to  provide  the  necessary  funds  lo  meet 
payment  obligations  to  participants  delivering 
securities  to  Delta,  Delta  will  maintain  credit 
facilities  with  SPNTCO 

"The  daily  position  report  would  detain  all 
option  contracts  of  participant  and  would  show  the 
net  daily  premium  due  to  or  from  the  participant  as 
a  result  of  those  transactions.  The  daily  margin 
report  would  detail  the  amount  of  margin  required 
on  H  participant's  shori  positions,  while  the  daily 
exercise  report  would  reflect  exercise  notices  filed 
by  or  assigned  to  a  participant.  Those  reports  would 
be  plri'ed  in  participants  lock  boxes  maintained  on 
SPNTCO  premises  by  8.-00  am.  each  business  day. 

"  The  term  'clearing  agency  "  is  defined,  in 
pertinent  part,  as  "any  person  who  acts  as  an 
intermediary  in  making  payments  or  deliveries  or 

Continued 
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guarantor  of  options  traded  tfirongh  ihe 
System,  f aDs  wifliin  'ttte  section  3(8)(23) 
dennition  of  a  deariag  agency  «nd 
therefore  'is  requked  te  regiAer  'wtfh  flie 
CoBiniission. 

Subparagrai^  1  A3  threap  (I)  cf 
secfioB  17l%(b)(^  of  Ibe  Act  «et  forA 
iiliiMillii  iliili  iiuiiiiili  mil  the  Commiesion 
must  tnake  in  granting  registration.  The 
Commission  hk»  published  clearing 
agency  tegistrMioR  ataodards 
{"Standards")  Ihaftiprovide  additional 
guidelines  concemtng  the  Division's 
interpretation  «if  sobpacagraphs  (A) 
throng  ^*'*  The  Commission  «)so 
notes  that  in  ^daptis^;  the  Government 
Secaritws  Act  «if  1988  C^SA").** 
CongrasB  staled  that 

In  pi^viding  for  flie  appHcabihty  of  the 
registration  and  atiier  -requireme^its  of 
Srctian  17A  at  fceJecmiUcs  Exiiiange  Act  to 
clearing  agenciss  isf  gowpament  •ecuritiea, 
the  Ck)i]UDiasiani>as4iroad  autliority  under 
Section  17 A — as  well  as  under  Section  23 — (o 
take  into  account  Ihe  distinctions  between 
memberalup  clearing  agencies  and 
proprietary  clearing  agencies." 

Congress  fucther  noted  that 

The  ConunJMion.  under  the  expanded  scope 
of  SectioQ  17A  ahould  Kcognize  digUnotions 
between  proprietary  and  memtiersbip 
clearing  .agencies,  and  exercise  Its 
discretionary  aodiority  to  interpret  and  adapt 
the  requirements  of  Section  17A.  where 
appropriate,  to  proprietary  clearing  agencies 
for  government  securities.** 


trath  in  mnrnrtiwi  with  trunactians  in  securities  or 
who  provides  facilities  for  compaiison«f  daUi 
respecting  the  terms  of  settlement  of  securities 
transactions,  to  reduce  the  number  of  settlements  t>f 
securities  transactions,  or  for  the  allocalian  of 
securities  settlement  responsibilities."  See  15  US.C. 
78c(a)(23)  (1988). 

•'  See"Secorities  Exchange  Ad  Release  No.  16900 
(|une  17, 1980).  45  HI  41920  ("Standards  Release"). 
'The  Commission  notes  that  the  Standards  were 
developed  in  the  conteKt  of  registration  of  10 
clearing  agencies  engaged  primarily  in  clearing 
domestic  corporate  debt  and«qaity  securities  and 
to  s  lesser  extent  municipal  securibes.  The 
Commission  recognizes  that  some  of  the  Standards 
mayi¥>l  be  appropriate  for  cleanng  agencies  that 
provMe  lerviaea  fat  other  investment  products  such 
asiOTC  optiana  oa  Treaoury  securities.  Accordingly, 
the  Commission  intends  to  apply  the  Division 
Standards  flexibly  and  on  a  case-by-caee  basis. 

*«  See  132  Cong.  *ec.  ST57S0  (October  8. 1986). 
Prior  lolhecnactment  of  CSA.  government 
securities  wereilraated«s«Kempted  securities  for 
purposes  of  sectioa  17A.  and  olearing  agencies 
providing  aw  »iBW  owd—ively  for  government 
securities  UaiMlcHooi  svere  not  n>quired  to  register 
with  Sm  fZommission  Enactment  of  G&A  removed 
the  ywiiiiiiii  111  securities  exception  innn  section 
17A.  requiring  clearing«gencies  providing  services 
for  government  securitiaa.  -ouch  as  the  Government 
Securities  Oearini  Oorporation'CX^SCC).  to 
register  with  theConnusaiaD. 

"  See  132  Cong.  Itec  815798  (October  9.  MBS). 

•*  M.  -Commentators  argue  that  Congress,  in 
adopting  CSA.  intended  to  subject  Delta  to  all  of  the 
requirements  lof  the  Act  8p|)Kcat>le  to  registered 
clearing  agencies  and  for  the  Commission  to  .grant 
Delta  exemptions  from  -those  requiiemetits  would 
contravene  Congressional  intent.  See  CBT  andCKtE 


nLDiscusrioa 

A.  Scope  of4he  Order 

This  Order  concerns  Ihe  registration 
of  Deha  «s  «  clearing  agency  under 
section  T7 A  of  ^le  Act  for  a  period  of  38 
months.  The  deAeranncrtions  made  in 
this  erdertefledtaKview  d:  (T)  Sjwtem 
Prooedarae;  12)  Ae  Operating 
Agreement  (81  agieements  between 
System 'Operators  and  System 
participants;  (4)  IMts^s  certificale  of 
incorp€a<flf6on  «id  by-lawr,  and  (5)  all 
other  aspotits  of  OeAta's  operations 
contained  in  tts  ^ipKcdtion.  The 
ComiiHsmoii  «Kpe(Jts  to  review  its 
detenmnarfiens  -within  38  montin  to 
consider  wh^er  to  grant  Delta 
permaneDt  regisb4Son  as  a  clearing 
agency.  During  ftat  tine,  the 
Commission  ni^  monitor  and  oversee 
Deka's  operations  through  review  «€ 
proposed  rule  changes,  ••  notices  to 
members,**  and  disciplinary  actions.'* 
The  Commission  staff  has  interviewed 
Delta  staff  prior  to  this  Order  and  plans 
to  inspect  Delta  facilities  during  tbe 
registrafion  period.  The  Commission 
also  -will  oversea  RVQ  as  a  registered 
government  securities  broAcer  under 
Section  15C<of  fte  Act  and  intends  to 
consult -with  fte  HIB  and  Comptroller 
who,  as  noted  infra,  regulate  and 
examine  SPNTCO. 

B.  Cepacia  to  flromote  Prompt  and 
Accurate  JCiearance  and  Settlement 

SecUonl7A(bK3J(A)  of  the  Act 
requires  tbalt  a  deaong  agency  be 


organized  and  that  its  roles  be  designed 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  it  is  responsitile. 
As  discussed  below,  the  Commission 
believes  Delta  is  organized  and  System 
Procedures  are  designed  to  promote  the 
pronyit  and  accurate  clearance  and 
settlement  of  System  transactions.** 
With  Delta's  registration.  OTC  Treasury 
options,  for  the  first  time,  will  be  issueti 
cleared,  and  settled  wifiun  a  centralized, 
automated  facility  subject  to 
Commissien  oversight 

Market  partidpaats  .trade  Taeasuiy 
options  to  hedge  against  or  ^>eculate  on 
changes  in  Xreasuiy  security**  interest 
rates.*"  Market  partictpants  use 
Treasury  epfions,  for  examjile,  to  hedge 
long  Troasary  security  portfolios  and  in 
effect,  to  lock  in  a  specific  interest  rate 
in  anticipation  of  fi^nre  borro%ving  or 
lendbiig  activity.  AiUhou^  Treasury 
options  are  listed  and  traded  on 
registesed  securities  exchanges,*'  many 
Taeasuiy  gftM*"*  are  bought  and  sold  en 
an  OTC  kasis  and  significant  risk 
transfer  activity  involving  Treasury  / 
securities  occurs  on  futures 
exchanges.**  The  Commission 


letters. The  Commission  believes  that  granting 
Delta's  two  exemption  requests  would  not 
contravene  Congressional  ioienL  As  BOted  above. 
Congress  has  directod  -the  Commission  io  remgnin* 
the  differenoeiietwaeo  pmprietary  andjoenbacship 
clearing .agencias  in  applying  the  requuvments  of 
the  Act.  As  noted  mfra.  Delta  would  be  subiect  lo 
all  sequinmonts  of  the  Ad  applicable  to  registered 
cleariBg«9Bncies  except  m  two  limited  areas  [i.e., 
fair  represmtatian  in  the  selection  ef  directors  and 
the  fi)^  nf certain  ooiparate  govemanoe 
documenlsipaMHHil  toSactioo  ia(b)|  in  which  the 
ConmiaataataHeMesiDeita's -proprietary  nature 
justifies  mmm^Omm. 

"  Section  19(b)  of  the  Act  and  Rule  19b-4 
thereunder  (17CFR  MO.Mb-4  (W8e)  require  a 
registered  t:le«ring  agency  to  file  wrA^tfae 
Commission  fer-review  all  proposed -rule  changes, 
including  (Ganges  is  i«s%y-4aws.  rales,  and 
procedures. 

"•  Rule17e-22  (17  CTR  240.T7a-22  (1988)  under 
section  17(a)  of  the  Act  requires  a  registered 
clearing  agency  to'filewifh  the  Commissioa.  within 
ten  days  of -release,  three  copies  of  any  material, 
including -manuals,  notices,  circulars,  bulletins,  lists. 
or  periodicals  tssaed  or  made  generally  available  to 
its  participants  orlo  other  entities  withiwhom  it  has 
a  tignificant  relationship. 

"  Section  1»(d)  of  the  Act  andHule19d-l 
thereunder , (17  CFR2M.19d-l  (198B)  require  setf- 
regulatoiy  organr/afitms  to  Tile  with  the  Commission 
notice  of  fl  final  disciplinary-  actions:  (2)  denials: 
(3)  bars:  (^)  limitations  respecting  jncmbership, 
association,  participation  or  access  to  services:  and 
(5)  summary  suspensions. 


**  Several  comraentatots  suggested  that  IMta  has 
not  tlemonstrated  the  operatiaaai  capacity  of 
SPNTCO.  and  KMl.  As  noted  iw^  the  ConmtMion 
is  sati^ied  that  SPNTCO  andWrf]  can  pioride  the 
necessary  eqoipment  expertise,  and  oilier 
resooroes. 

»•  The  United  Slates  Treosuiy  issues  book -entry 
securities  in  the  Toon  df  bills,  notes,  and  bonds. 
Treasury  bills  ore  issued  in  minimuo 
denominations  <tf  Si 0.000  sad  have  origioal 
maturities  of  3. 6.  or  12.manths.  Treasofy  Jiotas  are 
issuad  in  denominations  of  SUDO  or  mofc  and  have 
initial  maturities  from  1  to-lOyeara-Traamytxiods 
are  issued  io  denominatiaos  oltlXOO  or  -more  and 
have  initial  maturities  of  more  than  10  years. 

••Prices  of  Treasury  securities  move  inversely 
svith  changes  in  interest  rates  For  example,  a  30- 
year  Treasury'  bond  may  be  issued  with  an  interest 
rate  of  12%  ol  its  base  price  of  lOU  Inveaton 
generally  will  continue  to  pay  appcaxiaatety  100  for 
the  bond  as  long  as  the  interest  late  is  axactly  12%. 
However.  If  Treasury  bond  interest  rates  riae  lo 
14%.  the  price  of-the  bond  may  decline  to  87  to  jrield 
14%.  Conversely,  if  Treasury  bond  inletESI  rates 
dediiw  to  10%.  the  price  of  the  bond  may  rise  to  120 
to  yield  10%.  Given  this  inverse  relationship 
between  prices.and  interest  rates,  generally  6te 
holder  of  a  call  option  on  a  Treasury  bond  will 
profit  from  falling  interest  rales,  while  the  holder  of 
a  put  optioD  on  a  Treasury  bond  wDI  profit  from 
rising  interest  rales. 

* '  Options  on  Treasury  securities  are  traded  oo 
Aniex.and  the  Chicago  Board  Options 'ExchoOfe 
("CBOE").  See  Securities  Exchange  Act  Rekaaf  No. 
18371  (December  23. 1361).  46  FR««323  Futures 
products  on  Treasury  securities  are  traded  oa  Ihe 
CBT.  CME.  and  the  Financial  Instrument  Exchange 

«»  See  Goodman.  Hedging  with  Debt  OpOoim.  in 
Handbook  of  Financial  MarieU:  Securities.  Options 
and  Futures.  573  (1986).  During  1987.  options 
exchanges  traded  i^iroximately  233.000  contracts 
on  underlying TsBasaty  securities  accounting  for  an 
average  daily  vokirae  of  naal^  XJBBO  contracts 
representing  underlying  Treasury  security  values  of 
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understands  that  OTC  Treasury  options 
serve  a  unique  role  by  enabling  market 
participants  to  tailor  option  terms  [e.g.. 
coupon  rate,  expiration  date,  and  strike 
price)  to  their  individual  needs. 

Treasury  securities  are  auctioned  to 
the  public  by  the  Federal  Reserve 
System  and  are  purchased  in  the 
primary  market  by  banks  and  securities 
firms  operating  as  government  seciuities 
dealers.**  Secondary  trading  in 
Treasury  securities  occurs  in  a 
decentralized  OTC  market  in  which 
government  securities  brokers** 
continually  disseminate  bid  and  ask 
quotations  tiirough  automated 
communications  networks  to  dealer* 
who  trade  between  themselves  on  a 
fully  disclosed  basis  or  through  brokers 
on  a  blind  basis.  Because  government 
securities  dealers  have  access  to  current 
quotes  and  last  sale  information  for 
Treasury  securities,  they  stand  ready  to 
do  a  large  volume  of  both  puts  and  calls 
on  those  securitiet. 

The  current  system  for  the  clearance 
and  settlement  of  OTC  Treasury  options 
is  decentralized  and  tnefBdent  in 
several  respects.**  OTC  Treasury 


■ppraxlmatoiy  tlOO  BiUkm.  PaturM  product* 
evwiytec  TnMonr  SacwIiiM  an  traded  oa  future 
exckaagM,  deered  dnegb  deahngfaouaee 
•Modeled  adlh  tkoee  «Mitaatae.  aad  u«  Mbiect  to 
dM  ivtadictiaii  of  dw  CoMMdily  Ptttwee  TrMlint 
CoamiaetoB.  Ob  Itw  CUcato  Board  ol  Trade,  for 
•xaaple.  in  1SS7  a  daily  avarata  of  over  SOOOOO 
fotaraa  oootracta  or  fativaa  optiooe  on  Traeauiy 
■acarWee  were  traded  ia;iiaaaiillin  eadeHytaf 
Traaaary  aacurity  vahiea  of  over  MO  billion. 
Accordfamo  die  Federal  RaaarYiBanh  of  New  York 
(TRBNY-)  itafl.  die  averagi  daily  valve  of 
•ecoodary  Bariiet  tredliig  in  Treeaory  aacuritlea  ia 
tllO  MlUoo.  See  Securltiea  Exdiai^a  Ad  Relaaae 
No.  0740  (Mey  S«.  ISSS).  SS  PR  IStSft  to  which  die 
(Vwiwieatoi  granted  CSCC  lenpotary  raglatratioo 
aa  a  deering  afency  (X8CC  Ri^iatratioa  OrdaT). 

**  There  are  three  typee  of  govetninen  I  Mcuiltiee 
dealer*:  Primary,  aaptrtag  primary,  and  noo- 
priatary.  Primary  dealer*  voiuntariiy  report  their 
poaitiowa  to  the  FRBNY  and  to  buy  from  or  tell 
•acuritiea  to  the  FRBNY.  amoi^  other  thing*,  ia 
comiectiaa  with  PRBNT*  (aa  U.&  fiacal  agent)  open 
naiiet  traaaactioaa.  Primary  dealer*  are  deaignatad 
by  FRBNY  baaed  oa  RnandaL  tradii«  and  other 
critaria.  Aapiring  primary  dealera  are  firm* 
aitaaapttng  to  danoaatraia  dMir  capital  reeources, 
trading  activitiea.  oparadoaal  experience,  and  other 
qualiflcatloae  to  FRBNY  to  beooaw  a  prioury 
deeler.  Any  gnean—M>  aacariUaa  dealer  that  la 
aeidier  a  primary  or  aapMag  prfmary  dealer  ia 
cooeidefed  a  aeo-priaMry  dealer.  S*A  e^  CAO 
report  $upn.  note  22:  CSCC  Regiatration  Order, 
supra,  note  22. 

**  There  are  two  typea  of  government  tecuritlea 
broker*:  tnter-dealer  and  retail  btardaeler  brokara 
arrange  tradea  only  aoioag  priawry  and  aome 
aapiring  priaMiy  dealera.  while  lataU  broker* 
arrange  tradee  aaMog  all  market  partidpanta 
meeting  the  broker*  credit  criteria. 

"  The  exchange-Uated  Treaaury  tacuritiea 
optioaa  aMrket  ha*  a  centraliied.  Commieaion- 
regulaled  fadlity  far  the  iaauanoa.  clearance,  and 
aettlaaiant  of  Traaaary  option*.  Thi*  facility,  die 
Optioaa  Oaariag  Coiporatioa  ("OCXT).  reoeivee 
trade  data  baai  opttoaa  awhange*  and  lettle* 
premim peyanti  in aaae-day  fund*  between 


options  are  confirmed  via  a  labor- 
intensive  process  in  which  brokers  and 
dealers  exchange  confirmation  slips. 
stamp  slips  containing  agreed  upon 
terms,  and  return  stamped  slips  to  each 
other.  This  process  often  results  in 
misplaced  confirmation  slip*  and 
uncompared  trades.  Premium,  margin, 
and  exercise  settlement  obligations  for 
OTC  Treasury  options  generally  are  not 
netted  but  are  deposited  piecemeal 
through  clearing  agent  banks  over  the 
automated  payment  and  book-entry 
custody  system  ("FedWire")  operated 
by  Federal  Reserve  banks.  This  process 
can  contribute  to  demands  on  Liquidity 
from  the  banking  system.  Increased 
FedWire  traffic,**  and  increased 
transaction  costs.  Those  demands  and 
costs  might  be  avoided  if  a  netting 
process  were  employed.  The  OTC 
Treasury  options  market  currently  also 
lacks  sophisticated  mechanisms 
designed  to  ensure  that  parties  meet 
their  obligations.  There  is  no  third-party 
intermediary  such  as  OCC  or  a  futures 
clearinghouse  guaranteeing  the 
performance  of  obligation*  ari*ing  under 
OTC  Treasury  option  contracts*'  and, 
although  these  contracts  typically 
provide  for  the  deposit  of  margin  by 
option  sellers,  such  obligations  aften  are 
difficult  to  enforce. 

Delta,  in  coniunction  with  its  facilities 
manager  SPNTCO,  would  provide  a 
clearance  and  setUement  facility  that 
may  alleviate  these  inefficiencies  and 
that  may  add  greater  discipline  to 
tranaaction  processing  in  this  market 
System  tiades  would  be  submitted  to 
SPNTCO  for  automated  confirmation. 


writing  and  parchaaing  dearing  aiearfiera  on  die 
badneea  day  after  trade  data,  llpoa  payment  of  die 
premium  by  the  OOC  daarii«  member.  OCC 
"acoapta"  the  trade  and  becooiee  guarantor  on  the 
tranaactioB.  cnditiiig  dearing  member  buyer*  with 
long  podtlaw  and  debMng  dearii«  BMmber  teller* 
widi  abort  poaitiaiia  on  OCCa  booka  and  reccrda. 
OCC  ooUacta  margin  from  dearing  aiember*  with 
•hart  poeitiona  aa  part  of  ita  aafa^arding  tyctenia 
to  aacore  ita  obUgationa  to  option  holder*  and  can 
call  lor  die  depoeil  of  intra.dey  veriatiaB  margin  in 
certain  drcumatanoee.  OCC  randomly  aaaigna  to 
daartag  maaOiara  with  ihort  podtiana  exardae 
■otloaa  OCC  reoeivee  from  option  holder*.  OCC 
net*  member  payoMnl  obUgationa.  which  arc 
collected  at  paid  hi  tame-day  hmda  each  morning 
between  10:00  ajs.  and  tldO  ajt.  (Eaatera  Standard 
Tbne). 

**  Heevy  FedWire  traffic  contributed  to  delay*  on 
die  FedWIra  during  October  1907.  contributing  to 
die  liquidity  problou  experienced  by  many  firma 
during  dwt  time.  See  Aapo/f  (^the  Prmidential 
Ttt$k  Forv*  on  Market  Ktechaniam*:  (ubmitted  to 
die  Praaideni  of  dw  United  Statea.  die  Secretary  of 
the  Treaaory,  and  die  Chalman  of  the  Federal 
Reaerve  Board  on  January  S.  ISOS. 

"  Some  retail  government  aecuritie*  broker* 
repreeenl  dul  dM^  guarantee  Uw  government 
•ecwitie*  transactiana  diey  broker.  Neverdialeaa. 
die  iaaoe  of  who  bear*  die  rlak  in  die  event  of 
defeuh  in  a  blind  brokered  government  tecuritiea 
iranaaction  ia  the  tubject  of  tome  controversy.  See 
CAO  Report  lupra  note  22. 


thereby  eliminating  transfers  of 
conTirmation  slips  and  reducing  the 
likelihood  of  uncompared  trades. 
Payment  obligations  for  System  trades 
would  be  netted  daily,  thereby  reducing 
participant  transaction  costs  and 
FedWire  transfers.  The  performance  of 
obligations  arising  under  options  issued 
by  Delta  would  be  guaranteed  by  Delta. 
System  participants  would  be  subject  to 
formal  margin  obligations  set  by  Delta 
and  could  be  fined,  censured,  or 
suspended  from  the  System  for  a  failure 
to  meet  those  obligations.  Furthermore, 
Delta  would  have  the  ability  to  collect 
intra-day  variation  margin  from 
participants  and  would  have  access  to  a 
$200  million  credit  enhancement  facility 
designed  to  help  Delta  meet  its 
obligations  in  the  event  of  participant 
default  Finally,  Delta  would  assess  the 
financial  condition  of  System 
participants  prior  to  and  throughout 
their  participation  in  the  System. 

C  Capacity  to  Safeguard  Securities  and 
Funds 

A*  discussed  in  detail  below,  the 
Commission  believes  Delta  has  the' 
capacity  to  safeguard  securities  and 
funds,  as  required  by  the  Act**  The 
Conunission  bases  that  determination 
on:  (1)  A  review  of  System  Procedures 
and  Delta's  facilities  management 
arrangements  with  RM),  RM)  Securities, 
and  SPNTCO;  and  (2)  representations  by 
Delta's  fadUties  managers  regarding 
their  capadty  to  safeguard  securities 
and  fund*  in  the  midst  of  extreme 
mariiet  volume  and  volatility. 

1.  Facilities  Management 
Recordkeeping,  and  Data  Processing 

Delta  has  a  fadlities  management 
agreement  with  SPNTCO  under  which 
SWJTCO  would  provide  certain 
clearance  and  setUement  services 
pursuant  to  Delta's  instructions  and  in 
accordance  with  System  Procedures.  A* 
noted,  those  services  indude:  (1)  Trade 
matching  and  acceptance;  (2)  pairticipant 


**  Section*  17A(bN3)(A|  and  (K)  of  the  Act  require 
diat  a  clearing  agency  be  organized  and  diat  ita 
rulea  be  deaigned  to  promote  prompt  and  accurate 
dearance  and  aettlement  of  tecuritiet  for  which  it  ia 
re*pon*ibl*  and  to  tafeguard  fund*  and  lecuritie*  in 
it*  cuatody  or  control  or  for  which  It  ia  responsible. 
The  Standard*  require  clearing  agencies,  such  aa 
Delta,  that  hire  facilities  manager*  to  perform  data 
or  other  prooeeaing  function*  to  maintain 
approprtate  aafeguarda  to  insure  the  prompt  end 
aocarata  dearanoe  and  aettlement  of  aecuritiea 
tranaactiona.  The  Standards  alao  require  such 
dearing  agenciea  to  aaaure  dial  their  facilities 
manager*  will  cooperate  fully  with  clearing  agency 
auditors.  Commit* ton  examiner*,  independent 
public  acoountanta.  and  any  other  appropriate 
regulatory  agency,  to  the  tame  extent  at  a  clearing 
agency  which  conducts  Its  own  processing 
functions.  See  Standard*  Release,  supra  note  31. 
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account  maintenance;  (3)  the  collection, 
transmission,  and  safeguarding  of 
securities  and  funds;  (4)  the  preparation 
and  distribution  of  daily  reports;  and  (5) 
the  collection,  assignment  and 
distribution  of  exercise  notices. 

Commentators  question  SPNTCO's 
operational  capacity  to  perform  the 
services  noted  above.**  SPNTCO 
represents  that  its  facilities  and 
personnel  are  adequate  to  perform  those 
services  in  accordance  with  System 
Procedures,  even  during  periods  of 
extreme  market  volume  and  volatility.*" 
Based  on  this  representation  and 
SPNTTCO's  operating  history,  the 
Commission  believes  that  SPNTCO  has 
the  operational  capacity  to  perform  the 
above  services  in  a  manner  consistent 
with  System  Procedures. 

Delta  also  has  a  facilities  management 
agreement  with  RMJ  and  RM}  Securities. 
Under  that  agreement,  RMJ  would 
provide  the  computer  software 
supporting  the  System,  while  RMJ 
Securities  would  provide  the  computer 
hardware,  data  transmission  netwoiic 
and  communication  interfaces  upon 
which  that  software  was  designed  to 
operate."  RMJ  represents  that  the 
System's  computer  software  and 
hardware  fadlities  and  personnel  are 
adequate  to  support  the  System  in 
accordance  with  System  Procedures.'* 

Delta.  SPNTCO,  RMJ.  and  RMJ 
Securities  would  be  subject  to 
substantial  review  regarding  their 
ability  to  perform  their  respective 
System  functions.  First  the  internal  , 
accounting  departments  of  each  entity 
review  the  adequacy  of  their  respective 
systems  and  controls  and  report  the 
results  of  their  review  to  their  respective 
Board  of  Directors.  Second,  as  noted 
infra,  internal  accounting  controls 
related  to  Delta  and  the  issuance, 
clearance,  and  setUement  of  System 
transactions  would  be  reviewed 
annually  by  an  independent  public 
accountant  in  accordance  with  Division 
Standards.  RMJ  and  RMJ  Securities  also 
would  have  independent  auditors 
review  their  systems  of  internal 


•*  See  OCC  letter*. 

»•  See  letter  from  Tom  Ford.  SPNTCO.  to 
Jonathan  Kallmart  Assistant  Director.  Division, 
dated  December  6. 198S. 

*'  RM|  Securitie*  maintains  in  New  York  City  a 
primary  data  center  as  well  as  a  back-up  data 
center  that  provides  shori  and  long-term  disaster 
recovery  capabilities.  Both  facilities  utilize  24-hour 
guard  service,  continuous  videotape  suneillance. 
and  alarm  service  at  all  points  of  entry.  Both 
facilities  alto  employ  uninlemiplible  power 
supplies  and  extensive  Tire  prevention  measures. 

**  See  letter  from  Steven  Lynner,  Managing 
Director.  RM|,  to  Jonathan  Kallman.  Assistant 
Director.  Division,  dated  December  0.  ISSS. 


accounting  controls.**  Third,  each  entity 
would  be  subject  to  substantial  federal 
regulation.  Delta,  as  a  registered 
clearing  agenc>',  would  be  subject  to 
Commission  oversight  as  described  in 
Section  17A  of  the  Act  and  rules 
thereunder.  RMJ  and  RMJ  Securities,  as 
registered  government  securities  brokers 
under  the  Act**  would  be  required  to 
file  annually  with  the  Commission 
audited  financial  statements  prepared 
by  an  independent  public  accountant 
and  would  be  subject  to  periodic 
Commission  examinations.**  SPNTCO. 
as  a  National  Bank  and  member  of  the 
Federal  Reserve  System,  is  regulated 
and  examined  by  the  Comptroller  and 
FRB. 

Commentators  argue  that  SI^MTCO 
also  should  be  subject  to  dearing 
agency  registration  requirements.** 
Specifically,  they  believe  that  service* 
provided  by  SPNTCO  to  Delta  constitiite 
clearing  agency  activities  as  defined  in 
section  3(A)(23)  of  the  Ad  and. 
therefore,  trigger  registration  imder 
section  17A  Commentators  argue  that 
excluding  SPNTCO  from  clearing  agency 
registration  would  predude  Conunission 
oversight  of  SPNTCO's  System  activities 
and  encourage  other  clearing  agendes  to 
use  facilities  management  arrangements 
to  avoid  Commission  regulation. 

As  noted  above.  SPNTCO  would 
perform  a  variety  of  System  functions 
for  Delta  imder  a  facilities  management 
contract  "The  Commission  recognizes 
Uiat  SPNTCO  would  perform  a  broad 
range  of  significant  functions  including 
receipt  delivery,  and  safekeeping  of 
securities  and  funds;  *^  trade  matching: 
monitoring  of  trading  and  position 
limits;  acceptance  of  options;  exercise 
processing;  and  report  preparation  and 
distribution. 

The  Commission  does  not  believe  at 
this  time  that  the  requirements  and 
purposes  of  section  17A  of  the  Act 
require  SPNTCO  to  register  with  Uie 
Commission  as  a  clearing  agency. 


"  See  52  FR  27910  (July  24. 1987)  and  Rule  17a-5 
under  the  Act 

"  Under  section  15c  of  die  Act  (15  U.S.C.  78o- 
S(1988)|.  government  securities  brokers  and  dealers 
are  required  to  regis  er  nvith  the  Commission  and 
meet  other  requirements  applicable  to  Commission- 
registered  tirokers  and  dealers. 

"  See  section  lSC(d)(l)  of  die  Act 

**  See  CBT.  OCC  letter*. 

"  Commentators  do  not  appear  to  suggest  that 
these  specific  functions  should  require  SPNTCO  to 
register  as  a  clearing  agpncy.  All  registered  dearing 
agencies  use  arrangements  with  banks,  among  other 
things,  to  effect  money  settlement  to  deliver  and 
receive  securities  over  Fedwire,  or  for  custody 
services.  To  the  extent  those  t>ank  services  fall 
within  the  section  3(a)(23||  A)  definition  of  dearing 
agency,  the  Commission  believes  thai  those 
activities  generally  are  exduded  from  the  definition 
of  clearing  agency  under  section  3(a)t23)tBJ  as 
customary  banking  activities. 


Clearing  agencies  registered  with  the 
Commission  **  historically  have 
contracted  with  third  parties  in  order  to 
provide  a  variety  of  dearing  agency 
services.**  The  Commission's 
experience  tvith  those  arrangements  is 
that  the  Commission  can  carry  out  its 
clearing  agency  oversight 
responsibilities  through  its  jurisdiction 
over  the  registered  clearing  agency. 
Facilities  managers  cannot  for  example, 
imilaterally  make  system  changes  that 
would  alter  the  rules  of  the  dearing 
agency  (or  the  rights  and  obligations  of 
dearing  agency  partidpants)**  without 


**  Delta'*  applicatkMi  raises  the  questioa  of 
SPNTCO's  registration  as  a  rinaring  agency  by 
virtue  of  its  relationship  with  Detaa  and.  thus,  this 
Order  doe*  DO*  addraa*  whether  SPNTCa*  S}-«lem 
activities  in  llie  abaence  of  a  contractual 
rriatioiwMp  wHk  a  regi*lpred  dearing  agency  weald 
icqoiK  daatiag  agency  registration  under  aacttoa 
17A  of  die  Act 

**  The  Midwest  Securities  Trust  Company 
("MSTC").  far  example,  oprrales  a  Depoeilan' 
Satellite  System  under  which  MSTC  contract*  with 
third  partie*  to  act  as  subcustodians  for  beam  farm 
municipal  bond*,  iwdading  Security  Padfic  Claativg 
Service*  Corporatian  and  Security  Padfic  National 
Bank  as  sub-castodians-  See.  e.g-  Secwitiaa 
Exchange  Act  Releaae  Na  12077  (Fefaniary  &  197B|. 
The  Intermarket  Clearing  Corporatiaa  ("KXT)  ha*  a 
facilitie*  management  contract  with  OOC  ander 
which  OCC  perform*  die  balk  of  KXTs  clearing 
service*.  See  Securities  Exchange  Ad  Releaae  Na. 
26154  (October  3.  ISOB).  S3  FR  SOSSA.  A  siauUr 
arrangement  exista  between  the  Covemnant 
Securities  Clearing  Corporatioa  and  die  National 
Securitie*  Clearing  Corporation  ("NSCC").  See 
Securities  Exchange  Act  Release  No.  25740  [May  24. 
1988).  53  FR  19630.  NSCC  uaes  die  Securitie* 
Industry  Automation  Cotpotatiaa  (*'S1AC)  a*  a 
facilitie*  manager  to  perfom  certain  cooptchendve 
procesaing  functions.  See.  e.g..  Securitie*  Rxdiange 
Act  Release  No  13163  (January  13. 1977).  42  FR 
3ei&  The  MBS  Clearing  Corporation  CiilBSCC) 
began  operations  with  facilitie*  minagmiant 
arrai^ements  widi  Midwest  Clearing  Corporation 
and  Chemical  Bank,  which  induded  comprehensive 
computer  hardware  and  aoftware  tervicea, 
operating  preoii*e*.  and  personnel  See  Securitie*. 
Exchange  Act  Releaae  No.  24046  (February  2. 19S7). 
52  FR  421&  See  also  File  No  600-21  aader  wfaidi 
the  Clearing  Corporation  for  Optiona  and  Sacaritie* 
("CCOS").  a  tubsidiary  of  the  Chicago  Board  of 
Trade  Oearmg  Corporatioo  ("CBTCCJ.  aeek* 
registralioa  at  a  dearing  agency  induding  a 
facilitiet  management  artangement  whereby 
CBTCC  would  perform  Uie  bulk  of  CCOS** 
processing  functions. 

••  S»«  section  19(b)  and  Rule  19b-4  Thoee 
prm-isions  define  "rules  of  a  clearing  agency" 
broadly  to  indude  virtually  all  material  aapecta  af 
dearing  agency  operations,  induding  by-law*, 
procedures.  ser\-ices.  actions  that  affect  the  rights 
and  obligations  of  the  dearing  agency  or  its 
members,  and  actions  diat  affect  a  dearing  agency's 
safeguarding  of  securities  and  funds.  Indeed,  •action 
19(b)  of  the  Act  provides  that  rules  of  a  self- 
regulatory  organization  cannot  be  effective  unles* 
Tiled  in  accordance  with  the  Act  See  Securities 
Exchange  Act  Release  No.  24429  (May  S.  1987).  in 
which  the  Commission  rendered  a  dmnsion  that  a 
New  York  Stock  Exchange  unwritten  policy 
prohibiting  members  from  installing  phone  link*  to 
communicate  with  customers  located  off  the  floor 
had  to  be  Hied  with  the  Commission  under  Section 
19(b)  to  be  effective. 
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having  tho««  changes  filed  by  the 
clearing  agency  with  the  CommiMion 
under  nection  19  of  the  Act*'  The 
CommiMion  alto  can  acceu  any 
documentation  or  information  held  by 
fdcilities  manager*  through  ita 
jurisdiction  over  the  registered  clearing 
agency. ••  To  the  extent  that  the 
CommiMion  needs  access  to  a  fadlitiea 
manager's  premiM*  or  personnel,  the 
CommiMion  expects,  and  has  found, 
clearing  agencies  and  facilities 
managers  to  be  cooperative  with 
CommiMion  staff.** 

The  Commission  intends  to  monitor 
closely  the  arrangements  among  Delta, 
SPNTCO.  and  RM]  and  DelU's 
compliance  with  the  requirements  of  the 
Act.  To  the  extent  any  actions  by 
entities  involved  in  the  System  create 
non-compliance  with  the  Act  or  impair 
the  CommiMion's  oversight 
responsibilities,  the  Commission 
beUeves  that  the  Act  authorizes,  and  the 
CommiMion  would  promptly  take,     . 
appropriate  action. 

The  Commission  emphasizes  the 
unique  and  critical  role  that  certain 
facilities  managers  provide  to  self- 
regulatory  organizations  ("SROs"). 
Facilities  managers,  for  example,  may 
provide  the  core  personnel  and 
equipment  necessary  for  SRO 
operations.  Under  those  circumstances, 
the  facilities  manager  is.  in  effect 
through  its  relationship  with  the  SRO, 
also  resjjonsible  for  the  SRO's 
satisfaction  of  its  responsibilities  under 
the  Act  Moreover,  the  CommiMion 
relies  on  the  SRO  and  die  facilities 
manager  in  carrying  out  its 
responsibilities  under  the  Act  For  those 
reasons,  the  ConuiiMion  reiterates  its 
willingneM  to  take  any  appropriate 


*'  TIm  Co—ImIimi  la  no<  awarv  ol  any  aocfa 
acttea  lk*i  «»aa  not  RM  aa  a  ruk  changa  nnder 
■wttoii  19(b).  If  ika  CommnlcM  «*«ra  faced  with 
tkoaa  drcvunataocaa.  tlw  rnwiiii  ii  or  other 
■pprofiriala  regnlalory  afaocy.  would  have 
•uliKMiry  aader  Mctioa  19(h)  of  the  Act  to  take 
actioa  a^ainat  Ika  ragialaiad  deattai  laniji 

•*  SfMcitM  Irfon—MoB  and  doa— UUoa  oiaal 
be  ■aintained  by  a  reglatered  d—riiig  agency  and 
■Mde  available  lo  Commiiaiaa  aufl  Sm.  »^.  Role 
17»-l  gadar  the  Act  See  Ike  Oparatiac  Agrecnenl 
SacdoM  L7.  «J.  aad  4J  far  proviaioaa  dealii^  with 
report  and  raoordkaaping  laaponalbiUtlea  of  Delia. 
SPNTCa  and  RM|.  Nevartiialeaa.  RMI.  RM) 
Sccuritiaa.  and  SPNTCO  have  agreed  lo  provide 
I  lo  all  recortia  and  ttaff  aa  the  Cammiaakm 
iceaiaiy  to  overaee  Della'i  financial  and 
operational  condilioa. 

**  Becauae  of  thai  (evorabla  experience  and  the 
rniwiialiMa  aaliMrily  mOtt  •action  19(h)  of  the 
Act  Iha  Coaaiaaioa  ganarally  baa  nol  required  that 
fadlitiea  aunaganMM  contract*  tpecifically  pant 
the  CommlaaMM  ■aHalted  accaaa  lo  a  (acihtiaa 
■anagar'i  praaiiaea.  II  the  rniMlaaliM  perceived  a 
■Md  for  axpraaa  authority  far  aadi  aooeaa.  11  could 
forwilate  an  apprt>pnale  rule  ander  aactloo  17A  (b) 
and  Id)  of  the  Act. 


action  under  the  Act  in  response  to 
activities  of  facilities  managers.*^ 

2.  Internal  Accounting  Controls 

The  Standards  require  a  clearing 
agency  to  furnish  annually  to 
participants  an  opinion  report  prepared 
by  its  independent  public  accountant 
based  on  a  study  and  evaluation  of  the 
clearing  agency's  system  of  internal 
accounting  controls  for  the  period  since 
the  last  such  report**  The  scope  of  the 
study  and  evaluation  would  include  all 
clearing  agency  activities  performed  for 
participants,  particularly  trade 
recording,  transaction  processing,  and 
depository  activities.** 

To  opine  with  respect  to  a  clearing 
agency's  system  of  internal  accounting 
control  the  independent  accountant 
would  be  required  to  comply  with 
general  standards  established  by  the 
American  Institute  of  CertiHed  Public 
Accountants  ("AICPA").**  Under 
AICPA  Statement  on  Auditing 
Standards  ("SAS")  No.  3a  the 
independent  accountant's  report  must 
among  other  things,  describe  any 
material  weaknesses  **  in  the  clearing 
agency's  system  of  internal  accounting 
controls  and  any  corrective  action  taken 
or  proposed  to  be  taken.  SAS  No.  30  also 
advises  the  independent  accountant  to 
consider  iHuing  a  qualified  opinion  if 
the  entity  being  reviewed  has  placed 
any  significant  limitations  on  the  scope 
of  the  accountant's  review.** 


**  Depending  on  the  drcumtlance*  and  if 
neceaaary.  the  Commlaaian  would  conaider,  among 
other  thia(|i.  aoapending  or  revaiOag  Hm  SRCTa 
regiatraUon.  taapoaing  lindtatfaM  on  the  SRO's 
activity,  and  cenauhng  or  removing  from  office 
officert  or  directon  of  the  SRO.  See,  e.g..  section 
19(h)  of  the  Act 

**  The  Stands  U  propoae  the  annual  'for-the- 
period"  requirement  to  provide  a  vary  bigh  dayee 
of  aMurance  to  partiapanta  and  the  ComabaakM 
concerning  the  lafety  of  overall  clearing  agency 
operations.  See  Securitie*  Exchange  Act  Releaaa 
No.  20221  (September  23. 1983).  46  PR  5167  |"Pltll 
Registration  Oder"). 

•»td. 

•'  U. 

*'  According  to  the  Standards  Release,  a  aialerial 
wealuiess  in  internal  accounting  control  in  a 
cl— ring  agency  includes,  among  other  things,  any 
oowUtiona  indivlduaUy,  or  taken  as  a  whole,  which 
could  reaaonably  be  expected  to:  (1)  Inhibit  a 
clearing  agency  from  promptly  and  sccurately 
completing  securities  transactions  or  promptly 
diacharging  its  responsibilities  to  its  partidpants. 
other  clearing  agencies,  debtors  or  cmhiorr  (2) 
result  in  Balarial  financial  loaa  lo  the  clearing 
agency  or  other  dMrtng  agancias;  (3)  result  in  a 
■■fatfal  ckMfi  to  tka  r  tearing  agency  partidpants' 
had  raaahfeig  from  other  than  the  default  of  a 
participant  (4)  raaait  la  material  miastatementa  in 
the  daaring  agency'*  financial  statements:  or  (S) 
result  ia  Inaccarata  booka  and  racortU  maintained 
by  Iha  daariag  agency  to  an  extent  that  could 
reatonably  be  expected  to  reaolt  la  Iba  conditioas 
daMTlbad  la  UHO  above.  Sm.  SlaattaMfa  lUfaaM. 
lupra.  note  11.  at  oola  td 

*•  See  SAS  No.  30  al  paragraph  44. 


One  commenter  expressed  concern 
that  internal  accounting  controls 
applicable  to  functions  performed  by 
Delta  through  SPNTCO  would  not  be 
subject  to  an  independent  public 
accountant  review  consistent  with 
Division  Standards.^*  The  Commission 
disagrees  and  believes  that  an 
independent  accountant  review  of 
Delta's  internal  accounting  controls 
would  include  a  review  of  internal 
accounting  controls  applicable  to 
services  provided  to  Delta  by  its 
facilities  managers,  including  SPNTCO. 
First,  standards  exist  to  guide 
accountants  who  undertake  to  review 
Delta's  system  of  internal  accounting 
control.^'  Second,  Delta's  independent 
auditor  would  consult  with  SPNTCO's 
auditors  (independent  or  otherwise)  in 
reviewing  internal  accounting  controls 
applicable  to  services  provided  by 
SPNTCO.'*  Finally,  as  described  above, 
SAS  No.  30  dictates  that  an  accountant 
can  express  an  tmqualified  opinion  on 
an  entity's  system  of  internal  accounting 
control  only  if  the  accountant  has  been 
able  to  apply  all  the  procedures  be 
considers  necessary  in  the 
circumstances. '  • 

3.  Fmandal  Risk  Management 

The  Commission  believes  System 
Procedures  are  designed  appropriately 
to  protect  System  participants  and  Delta 
against  financial  loss  associated  with 
System  services.  The  principal  source  of 
financial  risk  to  Delta  and  System 
participants  is  that  participants  may 
default  on  their  obligations  to  Delta,  for 
example,  because  of  financial 
insolvency.  Delta  safeguards  against 
these  risks  include  participation 
standards,  monitoring  member  financial 
condition,  trading  and  position  limits, 
MPSE  limits,  daily  margin  requirements, 
a  credit  enhancement  facility,  and 
specific  procedures  for  handUng  the 
obligations  of  a  defaulting  member.** 

An  Executive  Committee  of  Delta's 
Board  of  Directors  would  determine 
whether  or  not  an  entity  should  be 
admitted  as  a  System  participant  based 
on  the  following  criteria.**  Entities 


*•  See  CXX  letters. 

'  •  See  SAS  No.  Sa  44  and  Standards  Release. 
Mupro,  note  31. 

'•  See.  generally.  SAS  No.  44. 

**  See.  SAS  No.  3a  at  paragraph  44. 

'*  Deltas  safeguards  do  not  include  a  clearing  or 
partidpants  fund.  See  discussion  infm. 

'•One  commentator  (see  CBT  letters)  ia 
concerned  that  Delta  may  admit  participanU  that 
would  have  an  unfair  advantage  in  their  use  of  the 
System  because  of  their  relationship  to  Delta  or  ita 
facilities  manager*.  The  Commission  believes. 
however,  that  specific  provisions  concerning 
confidentiality  of  System  information  contained  in 

ContlniMKl 
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designated  by  FRBNY  as  primary 
dealers  would  be  eligible  for 
participation.  Entities  not  designated  as 
such  would  be  eligible  if.  (1)  They  are 
registered  with  the  CommiMion  as 
brokers  or  dealers  and  have  a  minimum 
net  capital  of  $2S  million,  as  calculated 
in  accordance  with  the  Commission's 
net  capital  rule;  '*  or  (2)  they  are 
registered  with  the  CommiMion  as 
government  securities  brokers  or  dealers 
and  have  a  minimum  net  capital  of  $25 
million,  as  calculated  in  accordance 
with  net  capital  rules  promulgated  by 
the  Department  of  the  Treastuy,"  or  (3) 
they  are  commercial  banks  or  insurance 
companies  having  a  total  equity 
capitalization  of  at  least  $500  million:  or 
(4)  they  do  not  fall  within  the  categories 
described  above  but  meet  minimum  net 
capital  requirements  determined  by 
Delta  on  an  individual  basis.**  To  be 
eligible  for  participation,  entities  also 
must  intend  to  engage  in  significant 
trading  of  Treasury  options  and  must 
maintain  facilities  and  persoimel 
adequate  for  the  expeditious  and  orderiy 
transaction  of  business  within  the 
System.** 


the  Operating  Agreement  and  Delta's  procedure* 
address  those  concerns.  See.  e.g..  *ectioo  308  of 
Delta's  procedure*.  Conunentators  also  argue  that 
concerns  over  potential  antitrust  liability  may 
induce  DelU  to  admit  qoeationable  applicant*  or 
refuse  to  discipline  partidpants  violating  System 
Procedure*  (see  C3T  letters).  The  Commission 
believes  that  this  argument  is  based  on  speculation 
as  to  future  Delta  activitifck  and  whether  or  not 
those  activities  would  result  in  antitrust  liability. 
See.  generollv.  Gordon  v.  iVew  York  Slock 
Exchange.  *22  VS.  658  (1975)  Moreover,  the 
Commission  will  continue  to  over*ee  Delta 
activities  and  respond  appropriately  to  any  Delta 
action*  that  appear  to  be  inconsistent  with  the  Act 
'•  See  17  CFR  240.1Sc3-l. 
''  The  Department  of  the  Treasury  ha*  issued 
Tinandal  responsibility  rules,  including  minimum 
net  capital  requirements,  for  government  securities 
l>roker«  and  dealers  that  are  not  subjed  to  the 
Commissions  net  capital  rule.  See  52  FR  27910  (July 
24.  19B7). 

'•  One  commentator  suggested  that  provisions  in 
Delta's  procedures  authonzing  Delta  to  waive 
partidpatioo  criteria  are  inappropriate.  The 
ComraissioiL  however,  believes  that  flexibility 
provided  by  such  provisions  enable  a  clearing 
agenc}'  to  respond  to  unusual  or  unantidpaled 
circumstances  while  maintaining  prudent  standards. 
The  Commission  will  oversee  Delta  and  respond 
appropriately  in  the  event  Delta  administers  such 
waiver  provisions  in  a  manner  inconsistent  with  the 
Act. 

'•Several  commentators  [see.  eg..  CBT  letter*. 
CME  letter)  suggest  that  Delta's  role  in  approving 
applications  for  Delta  memliership  inappropriately 
determines  whether  an  applicant  can  access  RMJ's 
brokerage  services  for  Treasury  options.  Those 
cummentalor*  cite  section  17A(b)(2HF).  which 
generally  provides  that  the  rules  of  a  clearing 
agency  nol  be  designed  "to  regulate  by  virtue  of  any 
authority  conferred  by  this  title  matter*  not  related 
to  the  pu.-poses  of  (Section  17Aj  or  the 
administration  of  the  clearing  agency."  The 
Commission  believes,  however,  that  Delta's 
admission  standards  and  dedsions  would  Im 
fundamental  credit  dedsions  that  necessarily  must 


Once  admitted,  participants  must 
continue  to  meet  the  requirements 
described  above  and  must  submit  to 
Delta  aimual  audited  financial 
statements  and  quarterly  unaudited 
financial  statements.*"  If  a  participant 
fails  to  meet  these  requirements.  Delta 
may  censure,  suspend,  or  expel  the 
participant  as  well  as  limit  the 
activities,  factions,  or  operations  of  the 
participant 

Delta  would  impose  a  limit  on  the 
aggregate  margin  obligations  of  each 
participant  {i.e.,  a  trading  limit)  upon 
admission  to  the  System.  This  limit 
would  be  based  upon  the  financial 
capacity  of  the  participant  as 
determkied  by  Delta  credit  analysts.*' 
Delta  also  would  impose  limits  on  a 
participant's  aggregate  long  or  short 
positions  [i.e..  position  limits)  if  the 
condition  of  the  market  or  the  financial 
or  operational  condition  of  a  participant 
made  such  necessary  or  advisable  for 
the  protection  of  Delta  or  System 
participants.  In  imposing  position  limits. 
Delta  could  restrict  a  participant  from 
buying  any  opening  purchase 
transaction  and/or  writing  any  opening 
writing  transaction  or  require  a 
participant  to  reduce  or  eliminate 
existing  long  or  short  positions  through 
closing  transactions.  As  noted,  neither 
Delta  nor  SPNTCO  would  accept  a  trade 
exceeding  a  participant's  trading  or 
position  limits. 

System  participants  would  be 
required  to  deposit  margin  daily  to 
secure  obligations  arising  under 
Treasury  options  written  by  them.**  The 


amount  of  margin  required  would  be 
derived  from  two  calculations:  "mark-to- 
market"  margin  and  "performance" 
margin.**  Mark-to-market  margin 
represents  an  estimate  of  current 
options  prices,  based  upon  current 
implied  volatilities  of  options  traded 
within  the  System.**  and  the  resulting 
current  estimated  cost  to  liquidate  a 
participant's  options  portfolio,  i.e.,  short 
positions  offset  by  the  estimated 
pitx%eds  from  liquidation  of  its  long 
positions.**  Performance  margin 
represents  the  difference  between 
today's  mark-to-market  values  and  the 
estimated  liquidation  value  of  the 
participant's  positions  the  next  busineM 
day  **  using  predicted  market 
movement  for  the  next  busineM  day 
based  on  historical  volatihties.**  In 
estimating  the  next-day  liquidation 
value  of  a  participant's  positions.  Delta 
would  aMume  a  three  standard 
deviation  overnight  move  up  and  down 
in  the  value  of  the  Treasury  securities 
underlying  those  positions.**  Delta 
woidd  reprice  options  based  upon  the 
mark-to-market  values  and  the  three 
standard  deviation  move  in  the  market 
The  worst  case  change  in  the  value  of  a 
participant's  positions  resulting  from 
these  calculations  would  be  the 
performance  margin  requirement  Delta 
will  monitor  intra-day  exposure  and. 
under  its  rules,  could  require 


be  made  by  all  clearing  agendes  a*  part  of  the 
aafeguarding  of  aecuritie*  and  fund*  and 
administration  of  the  affair*  of  the  clearing  agency. 
Accordingly,  the  Commiasion  does  nol  believe  that 
those  aspects  of  Delta's  operations  are  designed  to 
regulate  matters  unrelated  to  the  purposes  of 
section  17A  or  the  administration  of  Delta. 

*o  Syatem  partidpants  also  have  a  continuing 
obligation  to:  (1)  Maintain  books  and  records  in 
accordance  with  System  procedures  and.  if 
applicable.  Commission  rules;  (2)  employ  personnel 
and  utilize  prtx»dures  suffident  to  discharge  their 
responsibilities  In  accordance  with  System 
procedures:  (3)  not  be  subjed  to  or  be  assodated 
with  persons  subject  to  a  statutory  disqualification 
a*  defined  in  section  3(a)(38)  of  the  Act  (4)  not 
engage  in  or  be  associated  with  anyone  engaged  in 
acts  inconsistent  with  just  and  equitable  pnnciple* 
of  trade:  and  (S)  have  substantial  experience 
training  Treasury  option*  or  employ  personnel  with 
such  experience. 

• '  Specincally.  Delta  credit  analysts  would  look 
at  a  partidpant's  balance  sheet  strengths  and 
weaknesses,  amount  and  trend  of  earning*, 
ownership,  availability  and  structure  of  capital 
vulnerability  to  changes  in  interest  rates,  and 
liquidity  of  assets. 

••  Margin  would  be  deposited  only  in  the  form  of 
Federal  Reserve  funds.  In  accordance  with  Delta's 
instruction*.  SPNTCO  or  its  affiliate  would  invest 
margin  payments  in  overnight  repurchase 
agreements  requiring  as  collateral  the  delivery  of 
Treasury  bills  with  maturities  not  to  exceed  180 
duys  from  the  date  of  such  repurchase  agreements. 


■*  DelU  would  calculate  nari-lo-tiw  marie*  and 
performance  margin  on  each  option  poaitioo.  In 
calculating  performance  margin.  DelU  will  grtwp 
options  into  five  sector*  based  on  the  teaglh  lo 
maturity  of  the  underlying  securities.  DelU  then 
neu  performance  margin  (debits  or  lero)  for  all 
sedors:  and  combine*  performance  maigio  with  the 
toul  mark-to  market  margin  to  generate  the 
partidpant's  margin  obligation. 

**  Delta  would  use  implied  volatilitiM  geaaratod 
by  The  Option  Group  ('TOG")  pricing  aiodeL  which 
the  Commissioo  understand*  is  utilized  by  a 
significant  number  of  primary  government  •ecuritie* 
deelen  Delta  would  use  implied  voUlilitiea  to  price 
options  because  individual  OTC  Trea»ur>  option* 
would  not  nece**arily  trade  regularly  and  last-aate 
price*  would  nol  be  available. 

••  For  margin  calculation  purpoae*.  DelU  would 
obuin  information  on  the  price*  of  underlying 
Trea*ury  »ecuritie*  by  3«)  pjn.  daily  from  iU  price 
vendor.  Interactive  Data  Services  Incorporated 
("IDSI").  U.  after  iHO  pjn..  the  market  move* 
*ignificantly.  Delta  would  aubstitute  for  Ihoae  prices 
5.-00  p.m  prices  obtained  from  two  partidpant 
dealers  selected  at  random. 

••  Performance  margin  also  would  be  calculated 
using  the  TOG  pricing  model  RM)  would  provide 
the  software  and  data  processing  for  the  model 
Margin  parameters  for  options  priced  by  the  model 
would  be  established  by  Delta. 

•'  Delta  would  use  a  100-day  moving  average 
based  upon  price  observations  of  underlying 
Treasury  securities  during  the  immediately  prior  100 
days. 

••  Delta  slates  in  it*  application  that  a  three 
standard  deviation  confidence  interval  provide*  a 
99,1%  level  of  confidence  (i.e..  99.1*  of  all  price 
changes  ahould  lall  within  that  interval). 
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participants  to  deposit  additional 
margin  at  any  time  during  the  business 
day  if  it  deems  such  action  necessary  or 
advisable  for  the  protection  of  Delta  or 
System  participants. 

Delta  would  obtain  and  maintain  a 
$200  million  credit  enhancement  facility 
designed  to  ensure  that  Delta  wotild  be 
able  to  satisfy  its  obligations  if  margin 
deposits  were  insufficient  to  cover  a 
default.  Security  Pacific  National  Bank 
("SPNB")  has  agreed  to  issue,  for  the 
benefit  of  Delta,  a  letter  of  credit  in  the 
amount  of  Si 00  million.**  If  a  participant 
defaults,  and  Delta's  default  procedures 
do  not  produce  funds  sufficient  to  cover 
that  participant's  obligations.  Delta 
would  draw  on  the  letter  of  credit  to 
cover  those  obligations.**  Should  the 
letter  of  credit  amount  be  insufficient  to 
cover  a  participant  default.  Delta  could 
draw  on  a  tlOO  milion  surety  bond  *  * 
issued  by  Capital  Markets  Assurance 
Corporation  ("CapMAC).** 

Each  participant  must  be  accepted  by 
SPNB  as  an  account  party  on  the  letter 
of  credit  and  must  be  accepted  by 
CapMAC  as  an  insured  party  under  the 
surety  bond.**  Furthermore,  each 
participant  must  reimburse  SPNB  and 
CapMAC  for  any  draws  made  on  the 
letter  of  credit  or  surety  bond  because  of 
that  participant's  default.  SPNB  would 
bear  the  risk  of  loss  for  all  reimbursed 
draws  under  the  letter  of  credit  op  to  $50 
million.  Loss  from  unreimbursed  draws 
under  the  letter  of  credit  in  excess  of  $50 
million  would  be  borne  by  both  SPNB 
snd  Delta,  and  all  unreimbursed  draws 


••  8PN&  a  nitwkhuT  of  Security  PKiflc 
Corporatioa.  I*  llic  tightfa  laifsst  coamieTda]  bank 
in  th*  Unitad  State*  with  reportad  aaaata  of 
•ppraximaleiy  $47  J  biUioa. 

**  To  makm  a  (haw  oo  die  letlar  of  credit  Deha 
would  praaant  to  SFNB  a  tight  draft  and  a 
oarUficate  far  pajmont  If  tbeae  dociinienta  u^ 
praaanted  in  conformity  wilk  Iha  letter  of  credit 
prior  to  an  p-BL  (aD  Itaiaa  rtfar  to  Eaitem  SUndard 
Thae)  on  a  particular  boaineaa  day.  SI>NB  would 
booor  the  demand  in  accordance  with  Deha'a 
peyneni  inatructioaa  by  SAI  p.a.  on  the  tame 
buaineaa  day.  If  a  demand  i*  made  after  ZXO  p-OL. 
SPNB  woold  kooor  the  demand  by  £00  pjn.  the 
foOowlns  baaiaeea  day. 

*'  The  maxiaMm  mveiege  for  any  partidpaai 
under  the  awaly  bond  would  be  tZO  adUaa. 

*■  CapMAC  ie  a  wholly-owned  lubeidlary  of 
Citibank  (New  Yorii  SUIe)  ei^aged  In  the  buaineea 
of  finanrial  guarantee  and  lurety  incurance.  If 
CapMAC  lecetve*  Delta'i  demand  far  payment  tai 
confbnnity  with  the  tenna  of  the  turety  bond,  at  or 
prior  to  £00  p.m.  (all  time*  refer  to  Eaatem  Time)  on 
■  particular  bualiwat  day.  CapMAC  would  make 
funda  available  to  Delta  in  accordance  with  Ita 
peymeal  Inatructioiia  by  MO  pja.  that  tame 
butinitt  day.  If  a  demwid  ia  made  after  2<0  p.au 
CepMAC  wmM  make  fandt  availabie  to  Oeito  by 
too  p.m.  dto  aexl  bealntitt  day. 

■*  If  a  parlhJpiit  li  termlBated  e*  en  accounl 
party  tm  Ike  letter  of  credit  or  at  an  hwured  party 
■ndw  Aa  anrety  bond,  it  would  be  taepended  bwn 
theSjrelem. 


under  the  surety  bond  would  be  borne 
by  both  CapMAC  and  Delta.** 

The  amount  available  to  be  paid  to 
Delta  pursuant  to  the  credit 
enhancement  facility  would  at  all  times 
equal  at  least  three  times  MPSE.  MPSE 
would  equal  (1)  the  exposure  of  all 
participant  short  positions  adjusted  to 
reflect  a  six  standard  deviation  **  move 
in  the  price  of  Treasury  securities 
underlying  those  positions,  less  the  sum 
of  (2)  the  value  of  all  participant  long 
positions  adjusted  to  reflect  the  same 
movement,  the  amount  of  margin  on 
deposit  from  all  participants,  and  the 
amount  of  margin  due  from  all 
participants  at  or  before  the 
immedia  ely  succeeding  settlement  time. 
At  the  close  of  each  business  day,  MPSE 
would  be  calculated  for  the  entire 
System  and  for  each  participant  To 
ensure  that  the  credit  enhancement 
facility  exceeds  at  least  three  times 
MPSE,  Delta  would  be  permitted  to 
impose  position  limits  on  participants. 

Accordingly  to  one  commentator,** 
CapMAC  and  SPNB  perform  functions 
that  should  reqtiire  them  to  register  as 
clearing  agencies.  Specifically,  the 
commentator  believes  that  SPNB  and 
CapMAC  would  have  the  authority  to 
(1)  make  admission  or  suspension 
decisions,  (2)  approve  or  disapprove 
Delta's  proposed  rule  changes,  (3) 
monitor  participant  compliance  with 
System  Procedures,  and  (4)  require 
participants  to  post  additional  margin. 

The  Commission  believes  that  for  the 
following  reasons  the  above 
characterizations  are  inaccurate.  First, 
although  participant  admission  and 
continued  participation  in  the  System 
are  contingent  upon  being  an  account 
party  on  SPNB's  letter  of  credit  and  an 
insured  party  under  CapMACs  surety 


**  Deha't  proportiaaate  thaie  of  Iha 
unreimboraed  draw*  thall  tw  delafminad  by 
mnhiplyinc  the  amount  of  the  aHNimbuned  drawa 
■ndar  the  letter  of  cradil  in  exceta  of  ISO  million  or 
the  amount  o(  the  ■nfetaaboraed  payment*  ender  the 
lurety  bond,  at  the  eaea  may  be.  by  a  fractkm.  the 
numerator  of  which  aqiula  S5  aullioa  and  the 
dannwinator  of  which  aqaala  the  aggregate  face 
amount  af  Iha  cradU  enhancement  facility  minoa  M 
miiiian.  Aooocdingly.  atauming  the  amount  of 
onteimburaad  ibawa  andar  the  letter  of  credit  ia  STS 
million.  Deha't  proportionate  ahare  of  the  loaa  in 
exceet  of  die  $60  BiilUan  limit  would  be  Sl«:  S2S 
million  (amount  of  unreimbuned  draw*  In  exoeaa  of 
$S0  aiillian)  x  $6  mUlioa/$lS&  million 

**  The  tiandard  devtetian  arould  be  derived  from 
the  greater  of  (1)  the  average  amrket  price,  baaed  on 
trading  pricaa  daring  a  period  of  too  oonaecutive 
trading  daya  ending  on  February  IS,  ISSa  (the 
period  of  higbeet  volatility  in  Treatory  tacurMea 
prioaa  ia  recent  hiatory)  of  Traaaary  aacuritiea 
which  are  aquivelant  to  Treaaury  tecaritiee 
underijring  tueh  thort  poeitiaaa  or  (2)  the  averege 
market  price  of  timllar  Treaaury  aacuritiea  during 
any  tubeequeni  period  of  100  conaecutive  trading 
day*  (a  period  of  even  higher  volatility). 

*«  See  CBT  lettert. 


bond,  any  denial  of  admission  or 
suspension  for  a  failure  to  meet  that 
criteria  would  be  made  by  Delta,  not 
CapMAC  or  SPNB.  Second,  althotigh 
Delta  has  agreed  not  to  amend  System 
Procedures  in  a  manner  adversely 
affecting  the  credit  enhancement  facility 
without  the  facility's  consent**  SPNB 
and  CapMAC  would  not  have  the 
authority,  generally,  to  approve  or 
disapprove  Delta's  proposed  rule 
changes.  Third,  although  SPNB  and 
CapMAC  may  monitor  the  Gnancial 
condition  of  a  participant  to  determine 
whether  or  not  it  should  remain  an 
account  party  on  the  letter  of  credit  or 
an  insured  party  under  the  surety  bond, 
they  would  not  monitor  participant 
compliance  twith  System  Procedures. 
Also,  it  is  legitimate  to  look  to  credit 
evaluations  by  third  parties  in  making 
credit  decisions,  without  thereby 
rendering  those  parties  "clearing 
agencies"  who  must  also  register  under 
section  17A  of  the  Act.  Finally,  although 
CapMAC  and  SPNB  may  request  that 
Delta  impose  intra-day  variation  margin 
requirements  upon  participants,  they 
have  no  right  to  require  participants  to 
post  margin. 

The  Commission  does  not  believe  that 
the  rights  of  CapMAC  and  SPNB 
described  above  trigger  the  section  17A 
clearing  agency  registration 
requirement**  The  Commission, 
however,  intends  to  monitor  closely 
arrangements  among  Delta.  SI^IB,  and 
CapMAC  and  Delta's  compliance  with 
the  requirements  of  the  Act  To  the 
extent  any  actions  by  those  entities 
create  noncompliance  with  the  Act  or 
impair  the  Commission's  oversight 
responsibilities,  the  Commission 
believes  that  the  Act  authorizes,  and  the 
Commission  promptly  would  take, 
appropriate  action.** 


*'  TU*  condition  it  similar  to  that  contained  In 
Section  4.9  of  the  Credit  and  Security  Agreement 
between  OCC  and  Qtibank  N.A-  in  which  Citibank 
NA.  hat  the  right  to  review  propoted  rule  change* 
filed  by  OCC  with  the  Commiaaion.  See  File  No.  SR- 
OCC-ae-ZS  (Exhibit  1). 

••  SPNB  and  CapMACt  role  in  the  Delta  System 
may  be  analogoua.  in  tome  retpecta.  to  the  role  of 
eettlement  bank*  in  The  Depoaitory  Trust 
Company'*  ("DTC')  ume-day  fund*  »ettlenient 
iy*tein.  DTC*  rule*  for  the  aameKlay  funda 
tettlement  (y*tem  require  banka  acting  a* 
lettlement  agent*  for  DTC  participant*  using  that 
aystem  to  ••tabli*h  a  maximum  credit  limit  for  their 
client  DTC  partidpanls.  See  Securities  Exchange 
Act  Releaae  No.  20091  (Aoguat  31.  ISOB).  S3  FR 
34853. 

**  A*  previoualy  noted,  depending  on  the 
circnmetance*.  and  if  neceesary,  the  Commission 
would  consider,  among  other  things,  suspending  or 
revoking  Delta's  registration,  imposing  limitation* 
on  Delia*  activity,  end  censuring  or  removing  from 
ofHce  officer*  and  director*  of  Delte.  See.  e.g.. 
eection  18(b)  of  the  Ad. 
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Delta  may  suspend  summarily  any 
participant  that  defaults  on  its  System 
obligations.'**  Upon  suspension,  a 
participant  would  no  longer  be 
permitted  to  trade  through  the  System, 
and  Delta  would  place  cdl  margin  and 
other  property  deposited  by  such 
participant  in  a  liquidating  settlement 
account  ("LSA").  Pending  transactions 
of  a  suspended  participant  (/.e.. 
transactions  where  acceptance  by 
SPNTCO  is  pending  at  the  time  of 
suspension)  would  be  rejected  by 
SPNTCO,  and  Delta  would  close  out 
that  participant's  long  positions,  short 
positions,  and  exercised  options.**' 
Proceeds  from  the  closing  of  all  long 
positions  and  exercised  options  would 
be  credited  to  LSA.  while  expenses 
incurred  in  closing  short  positions  and 
exercised  options  would  be  charged  to 
LSA.'**  If  the  cost  of  liquidating  a 
suspended  participant's  positions 
exceeds  the  amount  available  in  LSA. 
Delta  would  make  a  draw  on  the  credit 
enhancement  facility  in  the  manner 
previously  described.  •*• 

The  Commission  notes  that  Delta's 
clearing  system  does  not  include  a 
clearing  fund  as  contemplated  by  the 
Standards  Release.'*'*  The  Commission 


'••  Under  Syetem  procedures,  summary 
■u*pen*ian  I*  mandatory  if  a  participant  ha* 
committed  a  premium,  margin,  payment  or  delivery 
default  provided  that  (uch  suspension  may  be 
deferred  (1)  not  more  than  two  hours  in  the  event  of 
a  premium  or  margin  default  and  |2|  not  more  than 
24  hours  in  the  event  of  a  delivery  or  payment 
default  Delta,  in  ite  diacretion.  may  suspend  a 
participant  that  (1)  Is  in  fiiuuicial  or  operating 
difTiculty:  (2)  is  liisolvent  (3)  has  been  tuspendad  by 
a  *elf-regulatory  organization:  or  (4)  i*  the  Mibject  of 
an  ordfH-  withdrawing,  *u*pending,  or  revoking  any 
boenee,  membership,  or  other  qualification 
necessary  to  do  business. 

■<"  Under  System  procedures.  DelU  may 
liquidate  a  defaulting  participant's  positions 
selectively  or  may  offer  the  whole  poaitioo. 
inclusive  of  all  outstanding  option  series,  to  a 
limited  number  of  participants  for  competitive 
bidding.  The  participant  offering  the  lowest  net 
liquidation  cost  to  Delta  would  assume  the  entire 
position. 

■*'  If  a  Mispended  participant  ha*  failed  to 
deliver  securities  pursuant  to  its  exercise  settlement 
obligations.  Delta  would  buy-in  Treasury  securiUes 
for  the  account  and  liability  of  the  defaulting 
participant  using  LSA  funds  for  such  buy-in.  If  a 
suspended  participant  hat  failed  to  receive  and  pay 
for  securities  pursuant  to  its  exercise  settlement 
obligations.  Delta  would  sell  the  securities  tendered 
by  the  delivering  participant  and  pay  the  delivering 
participant  witli  the  proceeds  from  that  sale  and 
any  additional  amount  that  must  be  withdrawn 
from  LSA  to  meet  the  defaulting  participant's 
obligations. 

■o*  WithiR  one  hour  of  being  noUfied  of 
tuspensioo.  a  participant  would  be  required  to  pay 
the  debt  balance  in  LSA  resulting  from  the 
liquidation  of  the  participant's  position*  and 
exercised  option  contracts. 

■o*  The  Standards  state  that  "|tjhe  Di\ison 
lielieves  that  it  is  appropriate  for  a  clearing  agency 
to  establish  by  rule  an  appropriate  level  of  clearing 
fund  contributions  based,  among  other  thin^is,  on  its 
assessment  of  the  risks  to  which  it  is  subject"  See 


also  notes  that  Delta's  system 
represents  the  first  Commission- 
approved  clearing  system  that  does  not 
mutualize  risk  among  clearing  agency 
participants.  '<**  Although  other  clearing 
agencies  registered  with  the 
Commission  employ  some  form  of  risk 
mutualization,  the  Commission  does  not 
believe  that  risk  mutualization  is 
mandated  by  the  provisions  of  the  Act 
Risk  mutualization  has  certain  benefits, 
including  the  provision  of  liquidity  from 
within  the  clearing  agency  environment 
that  otherwise  must  be  provided  by 
outside  sources.  The  Commission  will 
examine  each  clearing  agency  applicant 
on  a  case-by-case  basis  to  determine 
whether  its  risk  management  procedures 
are  appropriately  tailored  to  the  markets 
served  by  the  clearing  agency  and 
otherwise  satisfy  the  requirements  of 
the  Act 

The  Commission  believes  at  this  time 
that  Delta's  credit  analysis,  participant 
monitoring,  margin  requirements,  credit 
enhancement  facilities,  and  system  debit 
caps  '**  implemented  through  MPSE 
limits  **^  provide  sufficient  safeguards 
and  liquidity  for  the  Commission  to 
conclude  that  Delta's  system  should  be 
permitted  to  begin  operations.  In  the 
event  of  an  unanticipated  default  Delta 
will  reply  initially  on  the  defaulting 
participant's  margin  deposits  and  then 
access  Delta's  creidit  enhancement 
facilities  for  up  to  $200  million.  The 
Commission  believes  that  margin 
requirements  for  derivative  product 
clearing  systems  fimction  in  a  manner 
similar  to  clearing  ftmd  contributions  for 
stock  clearing  systems.'** 


Standards  Release.  20  SBC  Dodiat  at  432.  Cieniing 
fund*  may  provide,  among  other  things,  a  daienae 
againat  financial  loa*  due  to  participant  default*:  a 
ready  source  of  Uquid  fund*  in  that  event  and  a 
vehicle  to  facilitate  risk  mutualization  among 
participants. 

■<>•  But  see  Securities  Exchange  Act  Rtleaae  No. 
24046  (February  1 1967).  52  FR  421&  concerning 
temporary  regi*tralion  of  the  MBS  Clearing 
Corporation  ("MBSCC")  a*  a  clearing  ag<-ncy. 
MBSCC*  n*k  management  *y*tem  employ*  a 
limited  mutualizalion  of  ri*k  among  partidpanls  by 
limiting  its  ultimate  capability  to  esse**  participant* 
to  thu*e  participanU  that  had  MBSCC  tranaactiooa 
with  ■  defaulting  participant 

"*  Delta*  MPSE  caps  distinguish  its  system  from 
slock  and  option  clearing  system*  operated  by 
NSCC  and  OCC  where  the  clearing  ageticies  must 
guarantee  the  settlement  of  viriually  unlimited 
trading  activity. 

■*^  Delta  also  would  apply  a  limit  oo  the  amount 
of  risk  each  participant  could  pose  to  the  System  by 
limiting  the  amount  of  margin  each  participant  posts 
with  the  System.  Delta  would  not  accept 
transactions  that  would  exceed  that  limit  aiML  to  the 
extent  market  movements  create  expoaure  ftom  a 
participant  that  exceeds  its  limit  Delta  would 
require  the  pariicipant  to  enter  dosing  transactiona 
that  would  reduce  margin  to  below  the  participant's 
limit 

■  o*  OCC  for  example,  relies  heavily  on  its  margin 
system  as  a  primar)'  risk  management  procedure. 


The  commentator  '**  expressed 
concern  about  Delta's  plan  to  admit 
federally-insured  commercial  banks  as 
participants  in  Delta's  options  system. 
This  commentator  noted  that  a 
commercial  bank  insolvency  would  be 
governed  by  federal  or  state  banking 
laws,  rather  than  the  Bankruptcy  Reform 
Act  of  1978  CCode")  as  amended  Thus, 
according  to  this  commentator.  Delta 
may  not  have  certain  protections  against 
bank  member  insolvency  because  it 
caimot  benefit  from  recent  amendments 
to  the  Code  clarifying  the  right  of 
clearing  agencies  to  close  out  open 
obligations  of  insolvent  clearing 
members  and  to  apply  margin  payments 
consistent  with  statutory  provisions 
concerning  automatic  stays,  voidable 
preferences  and  fraudulent  transfers."* 

The  Commission  beUeves  that  Delta 
has  taken  appropriate  precautions  to 
protect  against  losses  resulting  from  a 
participating  bank's  insolvency.  First    • 
Delta  will  maintain  a  lien  over  all 
options  in  participant  accotints,  as  well 
as  assets  participants  deposit  to  meet 
Delta's  margin  requirements,  and 
expects  to  meet  all  state  commertaal  law 
requirements  necessary  for  a  perfected 
security  interest  in  those  assets.*" 


supplemented  by  a  dearteg  fund.  OCC  1 
does  not  maintain  credit  enhancemeni  fadilltea 
such  as  those  employed  by  Daha.  Moraovar.  Delta 
does  not  mutualize  default  riak  among  aO 
participanU  through  participani  aaaetanHst 
capability  a*  do  OCC  and  National  Sacaritiaa 
dearing  CorporaUoe.  in  the  Delta  tystea.  Uk* 
OCCs  system,  margin  depoatu  on  an  individual 
participant  are  availabl*  only  in  the  evaol  that 
parbdpant  defaults. 
'••See  OCC  letter*. 

■  ■*  In  support  of  these  concerns,  the  comaaaatalor 
dlMl  Brill  v.  Otaxnt  Tnat  Co..  482  AJd  12U  (ILL 
1SS5).  which  apparsntly  preduded  a  poal-ptliltwi 
bank  acceleration  of  an  unmatured,  unaeoarad 
obligation  involving  a  non-bank  debtor.  Although 
not  dispositive  of  these  concern*,  lb*  Caomisswn 
notes  that  Brill  may  be  dittingniahabte  from  the 
kind  of  cate  that  oiigfal  remit  from  Delta't  decttion 
to  admit  commercial  bank*  a*  parttdpant*.  Amoog 
other  thing*,  the  bank  tai  Brill  wa*  an  unaecued 
creditor.  A*  di*cu**ed  below.  I>eha  will  maintain 
appropriate  liens,  and  will  perfect  iu  aacurity 
intereat  in  margin,  kmg  option*  ia*ued  to  Ite 
member*,  and  other  a**ete  held  on  behalf  of  Ha 
member*. 

■  ■  ■  Delta  expecte  it*  option*  will  be  treated  a* 
uncertificated  aecuritie*  under  the  New  York 
Uniform  Commercial  Coda.  See  N.Y.  U.CC  $-102 
(McKinney  1966).  Under  New  Yorti  law.  acoeptabia 
methods  of  perfecting  a  security  interest  in 
uncertificated  securities  indude  making  appropriate 
entries  on  the  book*  of  ■  ctenrtng  ootporatian  or 
registering  the  security  intataal  on  the  book*  of  lb* 
i**uer.  See  kf,  UCC  8-32a  S-JIS.  Ttat*  teethoda 
may  not  be  tufticient  to  obtain  a  paiitctad  tecurity 
interett  in  all  states,  however,  bacaaae  aoaa  state 
commercial  laws  treat  uncertiTicated  aecarilies  a* 
"general  intangible*.''  and  require  creditors  to  file 
finandng  atalement*  at  central  office*  to  "perhd' 
eecurity  Intereeti  against  the  daims  of  other 
creditors.  Delta  hat  represented  that  it  will  take  aB 
reasonalile  step*  necessary  to  a**ure  it  maintain*  a 
perfected  aecurity  intere*!  in  ataet*  *ecuring 
participant  payment  obligation*. 
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Second.  Delta's  rules  concerning  the 
close-out  of  open  positions  in  the  event 
of  participant  default  appear  to  satisfy 
commercial  law  standards  for 
reasonable  disposition  of  assets.  Third, 
the  close-out  of  a  defaulting 
participant's  open  options  position 
would  appear  to  satisfy  the 
requirements  for  debtor  set-off  under 
federal  banking  law  applicable  to 
national  bank  insolvencies.*  '*  Finally. 
Delta  expects  to  monitor  participant 
Rnancial  condition  cloaely,  with  the 
expectation  that  any  action  necessary  to 
address  member  financial  or  operational 
difficulties  could  be  taken  in  advance  of 
formal  insolvency  or  receivership 
proceedings. 

4.  Standard  of  Care 

The  Commission  believes  that 
clearing  agencies  should  perform  their 
functions  under  a  high  standard  of  care, 
and  at  a  minimum  perform  custody 
functions  under  an  ordinary  negligence 
standard  of  care."*  Delta  and  its 


'  **  NaHonal  bani  inaotvencie*  are  ftn/vmad  by 
federal  banking  law.  Sem  12  VJ&.C.  fl.  M.  Ttw 
allowance  of  elate*  afaiaat  tha  aaaa<*  of  an 
iMoivant  nabonal  bank  ia  a  matter  of  federal  law. 
Stti,  »g:  FDIC  V.  Mademoiaelh  of  California.  S7S 
F^  aaa  an  (Wh  Or.  ISar).  Tha  validity  of  tatofl 
daima  moat  comport  wMi  Mara]  law.  although 
courts  have  at  timet  loakad  to  atatt  law  forguidlBg 
prindplea.  See  biterprtt  BaiiM  AbiJen*  v.  Ftderal 
Depotit  Inturanct  Corporation  T77  FJd  1082.  lOM 
(Stb  Cir.  1985).  Coufta  hart  lookad  to  "general 
equitabi*  doctrine*.''  and  itate  law  hr  prindpie* 
underiying  die  right  of  tetoff.  Sm  nMC  ▼.  I/tertr 
Nat  Bank  »  Tnat  Ca,  SOS  P.2d  981  (10th  Cir.  1988). 
Among  the  state*  recognixing  tetKiff  rights  are 
California.  New  York.  Oklahoma  and  Pnnajrhrania. 
5m.  e.^  YarcUey  v.  Philhr.  187  VS.  94«  (188^  (PA): 
BOB  P.2d  981  (OiQ:  379  PJd  880  (CA):  Saringi  Baitk 
of  Rockland  Coittyy.FDIC.imrSapp.na 
(Si).N.Y.  1987)  (NY). 

Afthoagh  IIm  ability  to  aetofT  claim*  against  an 
insohrant  participant  bkely  will  depend  on  the 
particular  dnnunatancea  snrroiinding  that 
Inaolvency.  Delta  appears  fuatiflad  in  it*  reliance  on 
an  ability  to  setoff  its  claims  sgainst  s  participant 
aa  one  of  many  protections  against  financial  loas 
associated  with  accepting  natiooai  banka  aa 
participants.  Courts  generally  have  held  that  if  a 
setoff  is  otherwise  valid,  it  la  not  a  prefefeuca  in 
violation  of  the  National  Bank  Act  See.  e.g..  ScxM  v. 
Aangtmng.  14«  VS  489  (1882):  777  FJd  1082. 1084. 
Court*  have  allowed  clearing  hoaaaa  to  aetoff 
ciaima  against  insolvent  aienibi  bank*,  and  have 
allowed  banks  to  ooOact  om.  and  ethatwlae  aatoff 
depoait*  against  letter*  of  credit  issued  by  nattona) 
banks  later  determined  to  be  InaohraBt  See  9.$.. 
rardley  v.  Philler.  187  U  A  S44  1888):  FDK  v. 
Liberty  NofI  Bank  *  TrmH  Co,  908  FJd  98L 

>  ■*  See  SUndards  Reieaae.  Pall  Ragistrattoa 
Ordat;  gacwIUaa  Excfaaiy  Act  Raleaae  Noa.  24048 
(Fsbraary  1 1987).  S2  PR  4218: 2S740  (May  K  1999). 
&3  FR  19838:  and  28154  (October  1 1998).  83  PR 
38638.  Tlie  Coauniaaion  abo  belle  vea  tiMt  a  lower 
standard  of  car*  may  be  appfa|if(M*  tor  certain 
Boixnstodial  functions  that  eonaiataBt  Willi 
minimizing  flak  mnttialixatloB.  a  daarliig  agency.  It* 
Board  of  Directors,  and  it*  aiaBber*  dateimlaa  to 
allocate  to  individual  service  aser*.  Sae  Secuiltle* 
Exchange  Act  Reieaae  Noa.  2S740  (May  24. 1998),  S3 
nt  19838:  and  26154  (October  1 1988).  S3  PR  38SS8. 


facilities  managers  would  perform  their 
System  functions  tmder  an  ordinary 
negligence  standard  of  care,  with  Delta 
assuming  liability  for  a  breach  of  that 
standard  by  any  of  those  entities."* 
Delta  would  be  able  to  seek 
indemnification  or  contribution  from  its 
facilities  managers  for  their  role  in  ■ 
standard-of-care  breach."* 

The  Standards  Release  provides  that 
the  rules  of  a  clearing  agency,  subfect  to 
several  exceptions,  must  require  the 
clearing  agency  to  promptly  deliver 
securities  in  its  custody  or  control  to,  or 
as  directed  by,  the  Participant  for  whom 
they  are  held."*  The  Standards  except 
from  that  requirement  securities 
delivered  against  payment  (for  which 
the  Participant  has  not  made  payment) 
and  securities  pledged  by  the  Participant 
through  the  clearing  agency.  The 
Standards  Release  also  requires  that  a 
clearing  agency's  rules  and  agreements 
enable  broker-dealers  to  comply  with 
applicable  provisions  of  the  Act  and 
related  Commission  roles  concerning 
protection  of  customer  assets,  such  as 
sections  8  and  15  of  the  Act  and  Rules 
8c-l,  15c2-l,  and  15c3-3  under  the  Act 

In  this  regard,  the  Commission  notes 
that  the  System  was  designed  for 
proprietary  activity  and  that  Delta 
would  maintain  liens  over  all  Delta- 
issued  options.  Thus.  Delta's  procedures 
do  not  provide  for  lien-free  accounts  to 
enable  participants  to  comply  with  the 
Commission's  customer  protection  rules. 
Delta's  rules  accordingly  specificaDy 
prohibit  its  participants  from  using  the 
System  to  establish  or  maintain 
customer  positions  in  Delta-issued 
options. 

Tha  Commission  believes  that  the 
proprietary  nature  of  the  System  and 
Delta's  rules  that  prohibit  customer- 
related  activity  indicate  that  those 
provisions  of  the  Standard  Release 
concerning  customer  protection 
procedures  should  not  be  applied  to 
Delta.  The  Commission,  however, 
emphasizes  that  Delta  is  obligated  by 
the  Act  to  enforce  all  of  its  rules, 
including  the  rule  requiring  System  users 
to  limit  their  activity  to  proprietary 
trading. 

D.  Other  Determination* 

1.  Capacity  to  Comply  With  the  Act  and 
Enforce  Compliance  by  Members  and 
Participants 

Section  17A(b](3)(A)  of  the  Act 
requires  that  Delta  have  the  capacity  to 
comply  with  the  provisions  of  the  Act 
and  the  rules  and  regulations 


thereunder.  Commission  rules  require 
Delta  to  keep  and  preserve  certain 
records,"*  obtain  and  retain 
fingerprints  frwn  personnel,"*  and 
register  and  participate  in  the 
Commission's  Lost  and  Stolen  Securities 
Program.'  ••  Based  upon  a  review  of 
System  Procedures  and  Delta's  facilities 
management  arrangements,  the 
Commission  believes  Delta  has  the 
capacity  to  comply  with  the  Act  and 
rules  thereunder. 

Commentators  argue  that  Delta's 
registration  would  contravene  that 
portion  of  section  17A(B)(3)(A)  requiring 
a  registered  clearing  agency  to  be 
organized  and  have  the  capacity  to 
comply  with  the  Act.""  Specifically, 
they  argue  that  the  System  would 
operate  as  an  unregistered  exchange  in 
violation  of  sections  5  and  6  of  the  Act, 
and  that  Delta  would  be  an  aider  and 
abettor  to  those  violations.  As  noted 
above,  the  Division  believes  that,  at  this 
time,  the  System  is  not  required  to 
register  as  an  exchange.'*'  Based  upon 
that  determination,  the  Commission 
believes  Delta's  role  in  the  formation 
and  administration  of  the  System  will 
not  impair  Delta's  capacity  to  comply 
with  the  Act. 


■  **  See  Section  lS01(b)  of  the  System  Procedoie*. 
"*  Sae  Secttoa  8  of  the  Operating  Agreement 

■  **  5m  Standarda  Release,  supra,  note  31. 


> "  Rule  17a-l  (17  CFH  24ai7a-l  (1988))  require*  a 
registered  clearing  agency  to  keep  and  preserve  at 
least  one  copy  of  all  documents,  tndoding 
correspondence,  memorands.  papers,  books, 
notice*,  accounts,  and  other  records,  a*  sre  made  or 
received  by  it  in  the  course  of  its  business.  As 
registered  government  securities  broker*.  RM|  snd 
RM)  Securities  would  be  subject  to  tirailar 
recordkeeping  requirements  under  Rule  17a-3  (17 
CFR  24ai7a.3  (1988)  and  Rule  17a-4  (17  CFR 
24ai7a-4  (1968)).  SPNTCO  U  subject  to  similar 
requirements  under  federal  banking  regulationa.  See 
12  CFR  206  (1968). 

•  ■•  Rule  17f-2  (17  CFR  24ai7f-2  (1988))  requirea  a 
registered  clearing  agency  to  obtain  and  maintain  a 
record  of  fingerprints  of  each  of  its  directors, 
officers,  and  employees  who  do  not  qualify  for  an 
exemption  from  fuigerphnting  contained  within  the 
rule.  A  copy  of  each  set  of  fingerprints  slso  must  be 
sent  to  the  Federal  Bureau  at  Investigatioa.  Aa 
registered  government  securitiaa  broker*.  RM]  and 
RM|  Securities  would  be  sub|ecl  to  this  Rule  17f-2 
requirement  SPNTCO  is  subiect  to  a  atnilar 
requirement  under  federal  banking  law*. 

>  >*  Role  17M  (17  CFR  24ai7f-l  (1988))  require*  • 
registered  clearing  agency  to  register  and 
participate  in  the  Loet  and  Stolen  Sacaritiea 
Program  ("Program").  Under  the  Program,  a 
participant  ia  required  to  report  the  dlacovery  of  a 
theft  or  loaa  of  a  security  snd  to  inquire  with  respect 
to  certain  securitie*  which  come  into  lu  possessioo 
whether  the  security  has  been  reported  kMt 
missing,  or  stolen.  As  regutered  govuiHMMl 
securities  brokers.  RM)  and  RM]  SecufiMe*  wonU 
be  required  to  rsgieter  in  the  Program.  Aa  a  member 
of  the  Federal  Reserve  Syatam  SPNTCO  ia 
registered  in  the  Program. 

"•  See  CBT  snd  CME  letter*. 

'*■  See  Letter  from  Richard  Ketcfaum.  Director. 
Divisioa  of  Market  Regulation,  to  Robert  A. 
McTamaney.  Eaq..  Carter.  Ledyard  8  Milbum.  dated 
fannary  12. 1988. 
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Section  17AIb)(3)(A)  of  the  Act  also 
reqwres  Delta  to  have  the  capacity  to 
ei^brce  participant  compliance  with 
Sjrstem  Procedures. '  **  S3rBtem 
Procedures  must  provide  Delta  with  the 
authority  and  ability  to  discipline 
pariicipaots  via  afqiropriate 
sanctions  '**  and  must  provide  fair 
procedures  for  the  imposition  of  such 
sanctions.'**  as  discussed  below, 
System  Procedures  contain  appropriate 
sanctions  and  provide  Delta  the 
authority  to  impose  such  sanctions  in  an 
equitable  manner. 

Delta  may  fine,  suspend,  or  limit  the 
activities  of  any  participant  for 
violations  of  System  Procedures.  Prior  to 
the  imposititm  of  such  sanctions,  Delta 
would  furnish  the  affected  participant 
with  written  notice  of  charges  and 
would  ^ve  that  participant  an 
opportunity  to  have  its  claim  beard 
before  an  Executive  Committee  of 
Delta's  Board  of  Directors. »«»  All 
Executive  Committee  decisitnis  would 
be  in  writing  and  would  be  appealable 
to  Delta's  Board  of  Directors,  who  could 
affirm,  reverse,  or  modify  the 
decision.'**  Under  section  19(d)(2)  of 
the  Act  a  disciplined  participant  could 
appeal  a  final  decision  of  the  Executive 
Committee  or  Delta's  Board  of  I>irectors 
to  the  Commission,  which  could  affirm 
or  reverse  that  decision  pursuant  to 
section  19(f)  of  the  Act.'*' 


'**  Several  commentators  state  that  the  Delia 
application  fails  to  denranstrate  that  Delta  is  so 
organized  and  has  the  capacity  to  be  able  to  enforce 
its  rulee  as  retjuired  by  section  17A(b)(3)(.\).  See, 
e.g..  OCC  and  CBT  letters.  The  Commissioa  believes 
Delta's  organization  satisfies  that  requirement 
Delta's  procednres.  for  example,  require  all  Delta 
partici|)iu<a  to  comply  witfa  Delia's  rales  aa  a 
coodttion  to  oootimied  participattoii  in  Delta. 
Furthermore,  Delta  has  instnictad  SPNTCO  to 
advise  Delta  of  at!  participant  delivery  or  payment 
delays,  both  ct  which  constitute  violations  of 
Delta's  rules.  Moreover.  Delta's  rules  provide 
specific  sanctions  and  disciplinary  procedures  for 
violations  of  Delta's  rules.  Although  Delta  doe*  not 
have  an  operating  history,  the  Commission  will 
ui*i»e*  Dielts's  operations  and  take  spprofriate 
actioB  in  the  event  any  evidence  emerges  tkst  Delta 
is  unable  or  uowiUing  to  enforce  its  rules. 
"»  See  section  17A(b)(3)|G)  of  the  Act 
'"  See  section  17A(b)(3)(H)  of  the  Act 
'»*  Pailiciparts  subject  to  summary  suapeiuion 
would  receive  notice  of  that  suspension  after  it  has 
been  impoeed  bat  would  be  able  to  appeal  that 
suspension  to  the  Executive  Committee. 

"*  Ai>y  decision  by  the  Executive  CoDuniUee  to 
affirm  a  summary  suspension  would  be  appealable 
to  the  Board  of  Directors  as  of  right,  but  any 
Executive  Committee  decision  not  involving 
summary  suspension  would  be  appealable  only  at 
the  discretion  of  the  Board  of  Directors. 

'"  Under  section  19(0.  the  rnnnniffiop  could 
attirm  s  sanction  imposed  by  Delta  if:  (1)  The 
grounds  on  which  the  sanction  is  based  exist  in  fact: 
(2)  the  sanction  is  in  accordance  with  System 
Procedures:  and  (3|  those  procedures  are  and  were 
applied  in  a  manner  consistent  with  the  Act  The 
(.ummission  couW  reverse  any  sanctions  not 
meeting  the  conditions  described  at>ove  or  any 
aanction  imposing  any  burden  on  competition  not 


One  commentator  beheves  that 
System  Procedures  do  not  provide 
procedural  due  process  for  disciplined 
partidpanis  in  a  manner  oonsistenl  with 
sections  17A(b)(3)(G)  and  17A(bJ(3)(H) 
of  the  Act  because,  according  to  tiiat 
commentator,  SPNB  and  CapMAC 
would  be  able  to  suspend  participants  or 
deny  admission  witbiMit  being  i>equired 
to  afEord  them  procedural  due 
process.'^  The  Commission  disagrees 
for  several  reasons.  First  aithou^  a 
participants'  adnusaion  and  continued 
partidpation  in  the  System  are 
contingent  upon  it  being  an  account 
party  on  SPNB*8  letter  of  credit  and  an 
insured  party  imder  CapMACs  surety 
bond,  Deha  would  make  any  admissitm 
or  suspension  dedsion  for  a  failure  to 
meet  that  criteria,  and  due  process 
procedures  described  in  the  System 
Procedures  ivould  apply.  Second,  in  the 
event  an  applicant  presents  a  letter  of 
credit  or  surety  bond  from  an 
unaffiliated  entity  other  than  SPNB  or 
CapMAC,  and  if  such  letter  of  credit  or 
surety  bond  is  (i)  in  an  amount  equal  to 
Delta's  existing  credit  enhancement 
facility;***  and  (ii)  otherwise 
comparable  (including  the  credit  rating 
of  the  issuer]  to  Delta's  existing  credit 
enhancement  faciUty,  Delta  has 
represented  to  the  Commission  that  it 
will  consider  promptly  the  acceptance  of 
such  letter  of  credit  or  surety  and,  if  it 
decides  to  accept  such  letter  of  credit  or 
surety,  promptly  will  take  all  necessary 
steps  to  ioqiiement  that  decision. 

2.  Fair  Representation 

Section  17A(bK3MC)  of  the  Act 
requires  that  a  dearing  agency's  rules 
assure  fair  representation  to  its 
participants  and  shareholders  in  the 
selection  of  its  diredors  and 
administratitm  of  its  affairs.  The  Ad 
does  not  define  the  term  fair 
representation  or  establish  particular 
standards  of  representation.  Instead,  it 
provides  that  the  Commission  must 
determine  on  a  case-by-case  basis 
whether  the  rules  of  the  dearing  agency 
regarding  the  manner  in  which  dedsions 
are  made  provide  fair  representation  to 
participants  and  shareholders.'*" 


necessary  or  appropriate  in  furtberanoe  of  the 
purpose*  of  the  Act.  Persons  adversely  affected  by 
Conumssion  decisions  under  section  IB  of  the  Act 
also  can  obtain  review  of  those  decisions  in  a  US. 
Court  of  Appeals  under  section  Z5(bni)  of  the  Act. 

'■•  See  CBT  letter*. 

'  '•  The  Commission  notes  that  this  credit 
enhancement  facility  would  provide  as  modi  as 
S2(X)  million  to  cover  lasses  ariaing  from  defaalls  by 
one  or  more  partictpaala. 

■  *°  &e  Standard*  Release  and  Full  Registratian 
Order. 


The  Commission  believes  Ddta's 
governance  procecarts  provide  fair 
representation  to  participants  in  the 
administration  of  Delta's  aHairs. 
According  to  the  Standards  Release,  one 
aspect  of  the  fair  representation 
requireaient  can  be  satisfied  when  a 
dearing  agency  lias  a  participanl 
advisory  committee  that  has  a 
meaningful  opportunity  to  influence 
dedsions  mack  by  the  dearing  agency's 
Board  of  Directors. '  * '  Under  System 
Procediu%8,  a  committee  of  5  to  15 
partidpants  ("Participants'  Committee") 
will  advise  Delta's  Board  of  Directors  on 
matters  pertaining  to  the  operation  of 
the  System.'** 

Although  Delta  governance 
procedures  provide  for  the  Participants' 
Committee,  commentators  '**  argue  thai 
those  procedures  do  not  provide 
participants  fair  representation  in  the 
selection  of  Delta's  Board  because 
Delta's  Board  would  be  selected  solely 
by  Delta  shareholders  with  no  input 
from  System  participants.'**  In  contrast 
Delta  argues  that  its  Board  seiedion 
process  is  appropiiate.  because  Delta 
shareholders  rather  than  System 
pa^ipipants  asstmie  the  full  business 
risks  of  owning  and  operating  the 
company. 

Because  Delta  governance  procedures 
are  not  consistent  with  that  portion  of 
section  17A(b)(3](C)  requiring  fair 
representation  to  partidpants  in  the 
seiedion  of  a  clearing  agency's 
directors.  Delta  has  requested  an 
exemption  from  that  requirement.  In 
adopting  GSA,  Congress  cited  section 
17A(bK3)(C)  as  a  requirement  m  whidi 
the  Commission  should  recognize 
distinctions  between  proprietary  and 
membership  clearing  agencies  and 
should  exerdse  its  distretionary 
authority  to  interpret  and  adapt  that 
requirement  where  appropriate,  to 
proprietary  clearing  agendes.'*' 

ITie  Commissiim  believes  that  it  is 
appropriate  to  grant  Delta  an  exemption 
from  section  17A(b)(3)(C).  Unlike  other 
registered  clearing  agencies.  Delta  likely 
will  not  serve  as  tfie  sole  or  central 
clearing  facility  for  any  particular 
market  or  identifiable  group  of  market 
partidpants.  Similariy,  Delta  will  not 


>  9 1  See  Standards  Release. 

■"  The  Partiupanls'  Committee  will  be  seiecteJ 
by  Delta's  Board  of  Directors  and  will  act  :n  an 
adviaory  capacity  only  (i.e..  fletta  will  not  bound  hy 
any  advice  or  recommendatiaa  of  the  Participanta' 
ConuuUee). 

■*>  See  OCC  Amex.  and  CBT  letters. 

'  **  Tbe  number  of  directors  would  be  fined  from 
lime  to  time  by  the  Board  at  no  less  than  one  nor 
more  than  thirteen.  Directors  would  be  elected  by 
Delta  akateholdera  at  Ibeir  annual  meetmg  to  aerve 
one-year  tetma. 

"»  See  132  Cong.  Rec.  Sl579fl  (October  9. 198r|. 
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mutualize  among  participants,  through  a 
clearing  fund  or  through  direct 
assessments,  risks  of  loss  associated 
with  participant  defaults  or  system 
losses.  In  the  market  for  OTC  Treasury 
options.  Delta.  RM).  and  SPNTCO  will 
represent  one  of  numerous  trading  and 
clearing  system  alternatives.  Moreover, 
securities  options  and  futures  exchanges 
and  clearinghouses  also  will  be 
available  to  market  participants  that 
trade  in  derivative  products  overlying 
Treasury  securities.  The  Commission 
also  notes  that  the  Delta  System  does 
not  have  an  operating  history  and  that 
the  composition  of  Delta's  participants 
and  System  trading  volume  are 
unknown  at  this  time.  For  those  reasons, 
the  Conunission  believes  that  an 
exemption  from  section  17A(b)(3)(C)  is 
appropriate  at  this  time.  Before  granting 
Delta  full  registration  as  a  clearing 
agency,  however,  the  Commission  plans 
to  re-evaluate  Delta's  governance 
structure  in  light  of  the  System's 
operating  history.  If  at  the  end  of  the 
temporary  registration  period  the 
Conunission  believes  changed 
circumstances  indicate  that  Delta  should 
no  longer  receive  a  partial  exemption 
from  section  17A(b)(3)(C).  the 
Commission  will  modify  or  terminate 
that  exemption. 

3.  Competition 

Section  17A  of  the  Act  directs  the 
Conunission  to  have  due  regard  for  the 
maintenance  of  fair  competition  among 
brokers,  dealers,  clearing  agencies,  and 
transfer  agents.  Section  17A(b)(3)(I) 
provides  that  a  clearing  agency's  rules 
may  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  As  discussed 
below,  the  Commission  believes  the 
System  Procedures  and  Delta's 
registration  as  a  clearing  agency  would 
not  impose  any  inappropriate  burdens 
on  competition  and  indeed  should 
promote  increased  competition. 

The  Commission  beheves  that  Delta's 
registration  will  promote  increased 
competition  in  the  Treasury  options 
market.  Specifically,  the  Commission 
believes  that  Delta,  in  conjunction  with 
its  facihties  managers,  can  make 
efficient  automated  processing 
available  to  a  wider  universe  of 
institutions  by  decreasing  the  need  for 
each  institution  to  develop  its  own  in- 
house  processing  systems,  hire 
personnel,  and  incur  other  expenses 
associated  with  transaction  processing. 
With  these  efficiencies,  dealers  and 
other  investors  may  be  more  inclined  to 
trade  OTC  Treasury  options  as  an 
alternative  method  to  hedge  portfolio 


risk  or  discover  price  movements  in  the 
market.  Moreover,  the  assurance  of 
Delta's  guarantee  of  performance 
regarding  all  System  options  may  permit 
fuller  participation  of  some  relatively 
smaller  dealers  in  the  OTC  government 
securities  options  market.  Consistent 
with  section  17A(b)(3)(B),  System 
Procedures  provide  that  a  wide  variety 
of  financial  institutions  may  apply  for 
System  participation  provided  that  they 
satisfy  applicable  financial 
responsibility  standards  as 
contemplated  by  section  17A(b)(4)(B). 

The  Commission  believes  that  Delta's 
registration  will  not  result  in  any 
inappropriate  burden  on  competition 
among  banks  or  other  entities  providing 
clearing  services.  Banks  and  other 
entities  providing  clearing  services  can 
participate  in  the  System  and  likely  will 
continue  to  perform  settlement  services 
outside  the  System  for  government 
securities  brokers  and  dealers.  To  the 
contrary,  the  Commission  believes  that 
approval  of  this  application  will,  in 
accordance  with  Congressional  intent 
promote  additional  competition  among 
organizations  providing  clearing 
services,  all  to  the  benefit  of  investors 
and  the  marketplace. 

4.  Fees 

Section  17A(b)(3)  of  the  Act  requires  a 
clearing  agency's  rules  to  allocate 
equitably  among  participants 
reasonable  fees,  dues,  and  other 
charges.  That  section  also  provides  that 
clearing  agency  rules  not  impose  any 
schedule  of  prices  or  fix  rates  for 
services  rendered  by  participants.  As 
described  below,  the  Commission 
believes  the  System  Procedures  and  fees 
are  consistent  with  these  provisions. 

System  participants  will  be  charged 
transaction-based  fees  for  both  the  use 
of  the  brokerage  service  provided  by 
RM]  and  the  use  of  the  clearing  service 
arranged  by  Delta  through  SPNTCO. 
Each  party  to  a  transaction  brokered  by 
RM]  on  a  blind  basis  will  be  charged 
both  a  brokerage  commission  and  a 
clearing  fee.  Each  party  to  a  transaction 
effected  on  a  fully  disclosed  basis 
without  the  use  of  RM]  brokerage 
services  will  be  charged  by  Delta  a 
clearing  fee  only.  Brokerage 
conunissions  and  clearing  fees  assessed 
against  participants  would  be  collected 
by  Delta. 

The  Conunission  has  reviewed  Delta's 
proposed  fees  and  found  them  to  apply 
equally  to  all  participants.  Furthermore, 
the  Commission  believes  System 
Procedures  do  not  in  any  manner  impose 
prices  or  fix  rates  for  services  provided 
by  participants.  Therefore,  the 
Commission  believes  that  Delta's  fees 


are  consistent  with  section  17A(b)(3)  of 
the  Act  Delta  will  be  reouired  to  file 
changes  to  its  fees  with  the  Commission 
pursuant  to  section  19(b)  and  Rule  19h-4 
under  the  Act 

5.  Delta's  "Rules  of  the  Clearing 
Agency"  interpretation  Request 

Delta  has  requested  an  interpretation 
from  the  Commission  concerning  the 
phrase  "rules  of  the  clearing  agency" 
and  associated  filing  requirements  under 
section  19(b)  of  the  Act  and  Rule  19b-4 
thereunder."*  Several 
commentators  "'  oppose  the  request 
and  argue  that  such  an  interpretation 
will  place  significant  aspects  of  the 
System  outside  Commission  oversight 
and  will  disadvantage  other  self- 
regulatory  organizations  subject  to  a 
more  expansive  interpretation  of  the 
phrase.  Nevertheless,  Delta  believes 
that  its  requested  interpretation  is 
appropriate  in  the  context  of  a 
proprietary  clearing  agency  that  is  not 
owned  or  controlled  by  its  participants. 
Delta  also  believes  that  the 
interpretation  will  apply  only  to  very 
limited  subject  matters  and  potential 
changes  in  Delta's  governance  structure, 
and  will  not  affect  System  operations  or 
Delta  participants.  In  that  context  the 
Conunission  notes  that  the  Division  has 
issued  a  no-action  letter  related  to 
Delta's  request  subject  to  modification 
or  revocation  at  any  time  as  necessary 
to  further  the  purposes  of  the  Act'" 

rv.  Conclusions  and  Determinations 

The  Commission  has  reviewed  Delta's 
application  for  registration  as  a  clearing 
agency  pursuant  to  sections  17A(b)  and 
19(a)(1)  of  the  Act  The  Commission  also 
has  reviewed  Delta's  request  for  an 
exemption  fit>m  section  17A(b)(3)(C)  of 
the  Act. 

After  reviewing  Delta's  application  for 
registration,  the  Commission  has 
determined  that  Delta  is  organized  and 
has  the  capacity  to  facilitate  the  prompt 
and  acciu-ate  clearance  and  settlement 
of  securities  transactions;  safeguard 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible; 
comply  with  the  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder,  enforce  compliance  by  its 


"*  Specifically.  Delta  requesti  an  interpretation 
that  would  exclude  from  the  Tiling  requirements  of 
section  19(b|  changes  to  Delta's  corporate 
governance  documents  [e.g..  Delta's  articles  of 
incorporation,  and  corporate  by-laws  that  do  not 
affect  Delta's  participants  or  the  safeguarding  of 
securities  and  funds. 

'"  See.  eg..  OCC  and  C3T  letters. 

'"  See  letter  from  Jonathan  Kallman.  Assistant 
Director,  Division,  to  William  Lynch.  Gaston  k 
Snow,  counsel  for  Delta,  dated  January  12. 1988. 
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participants  with  System  Procedures; 
and  carry  out  the  piuposes  of  section 
17A  of  the  Act.  The  Commission  also 
has  determined  that  System  Procedures 
are  designed  to  promote  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions:  assure  the 
safeguarding  of  securities  and  funds  that 
are  in  the  custody  or  control  of  Delta  or 
for  which  it  is  responsible;  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions; 
prevent  unfair  discrimination  in  the 
admission  of  participants  or  among 
participants  in  the  use  of  Delta;  and,  in 
general,  protect  investors  and  the  public 
interest  In  addition,  the  Commission 
has  determined  that  System  Procedures 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  participants;  do  not  impose  any 
schedule  of  prices,  or  fix  rates  or  other 
fees  for  services  rendered  by 
participants;  provide  for  appropriate 
discipline  of  participants  for  a  violation 
of  any  provision  of  ^stem  Procedures 
by  expulsion,  suspension,  limitation  of 
activities,  fines,  censure,  or  any  other 
fitting  sanction.  They  also  provide  a  fair  * 
procedure  with  respect  to  the 
disciplining  of  participants,  the  denial  of 
participation  to  apphcants,  and  the 
prohibition  or  limitation  by  Delta  of  any 
person  with  respect  to  access  to  System 
services;  and  do  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

The  Commission  has  granted  Delta  a 
partial  exemption  from  section 
17A(b)(3KC)  of  the  Act.  The  Commission 
finds  that  granting  the  above  exemption 
request  is  consistent  with  the  public 
interest,  the  protection  of  investors,  and 
the  purposes  of  section  17A,  including 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  as 
well  as  the  safeguarding  of  securities 
and  funds. 

It  is  therefore  ordered,  pursuant  to 
sections  17A(b)(2)  and  19(a)  of  the  Act 
that  Delta's  registration  be  and  it  hereby 
is  granted  for  a  period  of  36  months  from 
the  date  of  this  Order,  and  that  Delta  be 
granted  the  exemptions  described  above 
subject  to  the  terms,  exemption,  and 
other  qualifications  contained  in  this 
Order. 

By  the  Commission. 

Dated:  fanuary  12. 1909. 
)onathan  G.  Katz, 
Secretary. 
|FR  Doc.  88-115B  Filed  l-17-«9;  8:45  am] 
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Filing  of  Proposed  Rule  Change;  The 
Pacific  Stock  Exchange  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S..C  788(bMl),  notice  is  hereby  given 
that  on  June  22, 1987,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  the  "Exchange"), 
proposes  the  following  changes  to 
certain  Sections  of  its  Constitution 
regarding  the  termination  of  certain 
services  ciurently  provided  by  the 
Pacific  Clearing  Corporation  (the  "PCC") 
and  the  Pacific  Securities  Depository 
TruaKkMnpany  (the  "PSDTC  ").  The 

licable  sections  of  the  Constitution 
are  as  follows:  Article  lU.  Section  2(b) 
(Eiigibdity  of  Governors),  Article  IV. 
section  4  (Gearing  Committee).  Article 
VII,  section  4  (Payment  Piu-chase  Price), 
and  Article  XV.  section  1  (Clearing). 
(Italics  indicates  new  language;  brackets 
indicate  language  to  be  deleted.) 

Article  III^Elections,  Meetings,  Terms 
of  Office,  Proxies 

Sec.  1.  through  Sec.  2(a).  No  change. 

Eligibility  of  Governors 

Sec.  2(b).  Any  member,  allied  member 
or  person  who  is  an  officer  or  director  of 
the  parent  or  subsidiary  corporation  of  a 
member  firm,  or  a  general  partner  in  a 
partnership  which  owns  or  is  wholly 
owned  by  a  member  firm,  or  an  o^icer 
or  director  of  a  member  firm  [of  the 
Pacific  Clearing  Corporation]  or  of  a 
participant  firm  of  (the  Pacific  Securities 
Depository  Trust  Company 
Incorporated]  any  subsidiary  of  the 
Exchange  performing  depository  or 
clearing  functions,  or  an  officer,  director 
or  general  partner  of  the  parent  or  a 
subsidia.'y  corporation  of  such  clearing 
member  firm  or  depository  participant 
firm  or  any  person  not  affiliated  with  a 
broker  or  dealer  in  securities  is  eligible 
to  be  elected  as  a  member  of  the  Board 
of  Governors.  Of  the  Governors  in  each 
of  the  classes  specified  in  section  2(a). 
above,  at  least  one  shall  be  a  member  of 
the  Exchange,  at  least  two  shall  be 


office  members  or  office  allied  members 
of  the  Exchange,  and  one  shall  be  a 
representative  of  the  public  and  shall 
not  be,  or  be  affiliated  with,  a  broker  or 
dealer  in  securities.  There  shall  be  at 
least  two  floor  members  on  the  Board  at 
all  times. 

Article  IV— Standing  Committees  ofthpt 
Exchange 

Sec.  1.  through  Sec.  3.  No  change. 

Clearing  Committee 

Sec.  4.  It  shall  be  the  duty  of  this 
committee  [,  which  shall  consist  of  the 
Board  of  Directors  of  the  Pacific 
Clearing  Corporation)  to  promulgate  and 
recommend  to  the  Board  of  Governors. 
as  appropriate,  rules  pertaining  to  the 
settlement  of  Exchange  contracts  and  to 
prescribe  practices  and  procedures 
relating  thereto. 

Article  VII — Transfer  of  Membership 

Payment  Purchase  Price 

Sec.  1.  through  Sec.  3.  No  change. 

Sec.  4.  At  least  four  days  prior  to  the 
effective  date  of  admission  to 
membership  of  the  transferee,  any 
purchase  price  being  paid  for  such 
transfer  shall  be  paid  to  the  Exchange. 
The  only  claim  of  the  transferor  to  such 
purchase  price  shall  be  to  any  surplus 
remaining  after  the  application  of  such 
purchase  price  to  the  following  purposes 
and  in  the  following  order  or  priority: 

(a)  The  full  payment  of  all  dues,  fees, 
charges,  fines  arKl  contributions 
assessable  against  said  membership  or 
payable  by  the  transferor  or  his  member 
firm  to  the  Exchange  and  [to  the  Pacific 
Clearing  Corporation],  if  applicable,  to 
any  entity  of  the  Exchange  performing 
clearing  or  depository  functions. 

(b)  The  pajTnent  to  members  or 
member  firms  of  all  filed  claims  arising 
from  member  contracts  if  and  to  the 
extent  that  the  same  shall  be  determined 
by  the  Board  of  Governors  to  have 
arisen  out  of  contracts  had  between  the 
parties  thereto  in  the  ordinary  course  of 
business  and  shall  not  have  been 
disallowed  by  the  Board  of  Governors. 

(c)  The  payment  of  all  member 
contracts  that  are  made  subject  to  the 
rules  of  another  exchange,  provided  that 
such  claim  shall  haye  been  allowed  by 
the  Board  of  Governors. 

Article  XV — Clearing  Transactions 

Clearing 

Sec.  1.  The  [Pacific  Clearing 
Corporation,  a  wholly  owned  subsidiary 
of  the  Exchange,  (j  Exchange,  or  any 
entity  designated  by  the  Board  of 
Governors  (in  either  case,  hereinafter 
referred  to  as  the  "Clearing 
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Corporation")  (shall]  may  provide 
facilities  for  (1)  the  clearing  of  Exchange 
and  other  transactions  of  members:  (2) 
(he  borrowing  and  transfer  of  securities 
for  members:  (3)  the  rendering  of  such 
accounting  or  other  service  for  members 
|as  it  deems]  cyee/nec/ appropriate  by  the 
Board  of  Governors. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  section  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Prooosed  Rule 
Change 

The  proposed  rule  change  is  a  result 
of  a  determination  made  by  the  Board  of 
Governors,  that  it  is  in  the  best  interests 
of  the  Exchange  to  terminate  certain 
services  currently  provided  by  the  PCC 
and  the  PSDTC.  In  terminating  these 
services,  the  Exchange  must  also  revise 
those  provisions  of  the  PSE  Constitution 
that  are  set  forth  l)elow,  with  a  summary 
of  the  reasons  why  the  Articles  require 
amending. 

Article  in.  Section  2(b)— Eligibility  of 
Governors 

Article  III,  section  2(b),  currently 
provides,  among  other  tilings,  that  any 
officer  or  director  of  a  member  firm  of 
the  PCC  or  of  a  participant  firm  of  the 
PSDTC  or  an  officer,  director  or  general 
partner  of  the  parent  or  subsidiary 
corporation  of  the  PCC  or  the  PSDTC  is 
elisiible  to  be  elected  as  a  member  of  the 
Board  of  Governors  of  the  Exchange. 
The  proposed  amendment  removes  the 
specific  references  to  the  PCC  and  the 
PSDTC  and  provides  that  any  officer  or 
director  of  a  member  firm  or  any 
subsidiary  of  the  Exchange  performing 
depository  or  clearing  functions  or  an 
officer^e^ctor  or  general  partner  of  the 
parent  or  a  subsidiary  corporation  of 
such  member  firm  or  participant  firm  is 
eligible  to  be  elected  as  a  member  of  the 
Board  of  Governors.  The  purpose  of  the 
amendment  is  to  conform  Article  III. 
section  2(b)  with  the  anticipated 
termination  of  certain  services  provided 
by  the  PCC  and  the  PSDTC.  The 
amendment  would  not  affect  the 
eligibility  of  any  Governor  serving  on 


the  Board  of  Governors  who  is  an  o^icer 
or  director  of  a  member  firm  of  the  PCC 
or  of  a  participant  firm  of  the  PSDTC 
and  would  continue  to  permit  such 
individuals  affiliated  with  any 
subsidiary  of  the  Exchange  performing 
depository  of  clearing  functions  to  be 
eligible  to  serve  on  the  Board  of 
Governors. 

Article  IV.  Section  4— Clearing 
Committee 

Article  FV,  section  4  currently 
specifies  that  the  membership  of  the 
Clearing  Committee,  a  standing 
committee  of  the  Exchange  (the 
"Clearing  Committee"  or  the 
"Committee"),  shall- consist  of  the  Board 
of  Directors  of  the  PCC  and  that  the 
Committee's  duties  are  to  recommend  to 
the  Board  of  Governors  rules  and 
procedures  pertaining  to  the  settlement 
of  Exchange  contracts.  The  proposed 
amendment  eliminates  the  reference  to 
the  specific  composition  of  the 
Committee,  thereby  delegating  to  the 
Board  of  Governors  the  appointment  of 
Committee  members,  and  prescribes 
that  the  Committee  shall  perform  its 
duties  relating  to  the  settlement  of 
Exchange  contracts  as  appropriate.  The 
purpose  of  the  proposed  amendment  is 
to  make  the  composition  of  the 
membership  of  the  Clearing  Committee 
flexible  and  its  duties  consistent  with 
whatever  clearing  and  settlement 
functions  may  be  performed. 

Article  Vn,  Section  4 — Payment 
Purchase  Price 

Section  4(a)  of  Article  VII  provides,  in 
connection  with  the  transfer  of 
memberships,  that  prior  to  the  effective 
date  of  admission  to  membership  of  the 
transferee,  the  purchase  price  paid  for 
such  transfer  sliall  be  paid  to  the 
Exchange.  The  transferor  is  entitled  to 
the  surplus  of  the  purchase  price  paid 
after  deducting,  among  other  things,  the 
amounts  payable  in  connection  with 
dues  and  assessments  of  the  transferor 
payable  to  the  Exchange  and  the  PCC. 
The  proposed  amendment  to  Article  VII, 
section  4(a)  deletes  the  specific 
reference  to  the  PCC  and  provides  that 
the  amount  of  the  purchase  price  to 
which  the  transferor  is  entitled  shall  not 
include  amounts  payable  in  connection 
with  dues  and  assessments  of  the 
transferor  payable  to  the  Exchange  and 
if  applicable,  to  any  entity  of  the 
Exchange  performing  clearing  or 
depository  functions. 

Article  XV,  Section  1 — Clearing 

Article  XV,  section  1  specifically 
provides  that  the  PCC  shall  provide 
facilities  for  the  clearing  of  transactions 
of  members  and  certain  other  services. 


The  proposed  amendment  to  Article  XV, 
section  1  eliminates  the  reference  to  the 
PCC  and  substitutes  language  providing 
that  the  Exchange  or  any  entity 
designated  by  the  Board  of  Governors 
may  provide  the  same  list  of  services. 
As  with  the  other  amendments,  the 
purpose  of  this  amendment  is  to 
conform  Article  XV,  section  1  with  the 
anticipated  termination  of  certain 
services  provided  by  the  PCC. 
This  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Securities  Exchange  Act  of  IS^  in  that 
it  will  protect  investors  and  the  public 
interest  by  conforming  the  rules  of  the 
Exchange  to  the  termination  decision. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
00  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Request  for  Comments 

To  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change,  interested 
persons  are  invited  to  submit  written 
data,  views  and  arguments  concerning 
the  submission  within  21  days  after  the 
date  of  publication  in  the  Federal 
Register.  Persons  desiring  to  make 
written  comments  should  file  six  copies 
thereof  with  the  Office  of  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-PSE-87-20. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
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Statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  the  filing  (SR-PSE-87- 
20)  and  of  any  subsequent  amendments 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  PSE. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  11. 1989. 

Jonatfaan  G.  Katz, 

Secretary. 

|FR  Doc.  89-1156  Filed  1-17-89;  8:45  am] 
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(Ral.  No.  IC-167S1;  011-52611 

American  Capital  World  Investment 
Series,  Inc^  Application 

lanuary  11, 1989. 

Agency:  Securities  and  Exchange 
Commission  ("SEC"). 

Action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  American  Capital  World 
Investment  Series.  Inc. 

Relevant  1940  Act  Sections:  Section 
8(f)  and  Rule  8f-1  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  October  17. 1988  and  amended  on 
December  12, 1988.  Supplemental  letters 
to  the  application  were  filed  on 
December  23, 1988  and  on  January  10, 
1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  persons 
may  request  a  liearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
February  6, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


Addresses:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  2800  Post  Oak  Boulevard. 
P.O.  Box  3121.  Houston,  Texas  77253- 
3121. 

For  Further  Information  Contact: 
Barbara  Chretien-Oar,  Staff  Attorney,  at 
(202)  272-3022  or  Stephanie  Monaco. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

Supplementary  Information: 
Following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  at  (800) 
231-3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation 
and  open-end  diversified  management 
company,  filed  a  Registration  Statement 
on  Form  N-8A  on  August  3, 1987. 

2.  Applicant  has  never  made  a  public 
offering  of  its  securities  and  does  not 
propose  to  make  a  public  offering  or  to 
engage  in  business  of  any  kind. 
Applicant  did  make  an  initial  sale  of 
848,026  shares  of  its  common  stock  to  its 
investment  adviser,  American  Capital 
Asset  Management,  Inc.,  at  a  net  asset 
value  per  share  of  $11.91.  On  October  7, 
1988,  Applicant  sold  its  portfolio 
securities  and  made  a  cash  distribution 
in  complete  liquidation  to  its  sole 
shareholder.  As  of  October  7, 1988. 
Applicant's  total  net  asset  value  was 
$9,403,886.00.  with  a  net  asset  value  per 
share  of  $11.09. 

3.  Applicant  has  no  shareholders, 
debts  or  liabilities  as  of  the  time  of  filing 
the  application. 

4.  Within  the  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  are 
securityholders  of  Applicant. 

5.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

6.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  (he  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

jFR  Doc.  89-1152  Filed  1-17-89:  8:45  am) 
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IRel.  No.  IC-16752: 812-6900] 

Banque  Nationale  de  Paris;  Application 

AOENCv:  Securities  and  Exchange 
Commission  ("SEC"). 


ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ( "1940  Act"). 

Applicant:  Banque  Nationale  de  Paris. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  The 
Applicant  seeks  an  order  exempting  if 
from  all  provisions  of  the  1940  Act  in 
connection  with  the  issuance  and  sale  of 
any  type  of  its  equity  securities  in  the 
United  States. 

Filing  Date:  The  application  was  filtd 
on  October  13. 1987.  and  an  amended 
application  was  filed  on  October  7. 198a 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
February  6, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  c/o  George  M.  Cohen.  Esq.. 
Clear>'.  Gottheb.  Steen  &  Hamilton.  One 
State  Street  Plaza.  New  York.  New  York 
10004. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.R.  Hallock.  Jr.,  Special  Counsel,  at 
(202)  272-3030  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATtON: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  horn  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Marvland 
(301)258-4300). 

Applicant's  Representations 

1.  The  Applicant  is  the  largest 
commercial  bank  in  France  and. 
together  with  its  subsidiaries,  one  of  the 
ten  largest  commercial  banks  in  the 
world.  The  Applicant  has  numerous 
subsidiaries  and  affiliates  within  and 
outside  of  France  which  engage  in  a  full 
range  of  general  commercial  banking 
activities  as  well  as  in  other  financially 
oriented  activities.  As  of  December  11. 
1987.  the  Applicant  and  its  subsidiaries 
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and  afniiatet  had  consolidated  assets  of 
S182.7  billion.  Consolidated  customer 
deposits  and  consolidated  consumer 
loans  amounted  to  S72.5  billion  and 
$87.9  billion,  respectively.  (French  francs 
(FF)  have  been  converted  at  the  rate  of 
exchange  of  U.S.  $1.00=5.34FF.  a 
median  rate  on  the  Paris  Stock 
Exchange  on  December  31. 1987.)  The 
Republic  of  France  (or  its  designees) 
owns  100%  of  the  voting  capital  stoclc  of 
the  Applicant.  Applicant  has  also  issued 
to  the  public  in  France  two  types  of  non- 
voting equity  securities. 

2.  The  Applicant  and  its  subsidiaries 
and  affiliates  are  subject  to 
comprehensive  banking  regulations  in 
each  major  jurisdiction  in  which  they 
operate.  In  particular,  the  Applicant  is 
subject  to  extensive  government 
regulation  as  a  banking  organization  in 
France  under  a  structure  that  is 
generally  comparable  to  regulations 
applicable  to  banks  in  the  United  States 
and  in  other  European  countries.  No 
country  other  than  France  accounts  for 
more  than  10%  of  total  consolidated 
assets  or  revenues.  Rules  and 
regulations  govemiiig  the  operations  of 
French  baniu  range  from  licensing 
requirements  and  restrictions  on  the 
scope  of  non-banking  activities  to 
detailed  balance  sheet  ratios  and 
regular  reporting  and  reserve 
requirements. 

3.  In  the  United  States  the  Applicant 
has  state-licensed  banlung  branches  in 
New  York.  Chicago.  San  Francisco  and 
L.08  Angeles  and  o^ices  and  agencies  in 
other  states.  At  December  31. 1987, 
assets  of  Applicant's  United  States 
branches,  agencies  and  subsidiaries 
amounted  to  approximately  S12.6  billion, 
or  6.9%  of  the  total  consolidated  assets 
of  the  Applicant. 

4.  The  Applicant  is  subject  to  federal 
reporting  requirements  under  the  Bank 
Holding  Company  Act  of  1956,  and  its 
U.S.  branches,  offices  and  agencies  are 
subject  to  examination  requirements 
undier  the  International  Banking  Act  of 
1978.  Applicant's  New  York  branch  is 
subject  to  extensive  state  regulation, 
and  the  other  branches  and  agencies  of 
the  Applicant  are  subject  to  extensive 
regulations  comparable  to  those  of  New 
York. 

5.  The  Applicant  and/or  the  Republic 
of  France  may  at  some  time  wish  to 
establish  a  market  in  the  United  States 
for  Applicant's  equity  securities  through 
private  placement  or  public  offerings, 
either  directly  or  in  the  form  of 
American  depositary  sliares  represented 
by  American  depositary  receipts.  The 
term  equity  securities  as  used  in 
connection  with  the  future  offerings 
described  herein  and  more  fully  set  forth 
in  the  application  shall  include  any  class 


or  type  of  equity  security  which  the 
Applicant  may  at  the  time  be  authorized 
to  issue  under  French  law  or  which  the 
Applicant  may  make  available  to  its 
shareholders  through  a  rights  offering. 

6.  Should  the  Applicant  make  a  public 
offering  of  its  equity  securities  in  the 
United  States,  such  offering  would  be 
registered  under  the  Securities  Act  of 
1933  (the  "1933  Act").  In  connection  with 
any  such  offering,  the  Applicant  would 
file  a  registration  statement  with  the 
SEC  and  would  not  sell  such  seciuities 
until  the  registration  statement  had  been 
declared  effective  by  the  SEC.  In 
addition,  the  Applicant  would  become 
subject  to  and  would  comply  with  the 
reporting  requirements  applicable  to 
foreign  issuers  under  the  Securities 
Exchange  Act  of  1934.  In  connection 
with  the  offering,  the  Applicant  would 
comply  with  the  prospectus  disclosure 
and  delivery  requirements  of  the  1933 
Act  The  Applicant  would  ensure  that 
any  placement  of  its  equity  securities  in 
the  United  States  under  circumstances 
not  requiring  registration  under  the  1933 
Act  would  meet  the  prevailing  standards 
for  an  exemption  from  registration  under 
the  1933  Act. 

7.  The  requested  order  will 
supplement  a  prior  order  (Investment 
Company  Act  Release  No.  10613.  August 
7, 1979)  under  which  the  Applicant  was 
exempted  from  all  provisions  of  the  1940 
Act  in  connection  with  the  issuance  and 
sale  of  its  commercial  paper  and  other 
debt  securities  in  the  United  States. 

Applicant's  Undertakings  ^ 

1.  The  Applicant  undertakes  that  any 
prospectus  relating  to  an  offering  of  the 
type  described  above  and  in  the 
application  would  contain  a  description 
of  the  business  of  the  Applicant.  It 
would  also  contain  the  Applicant's  most 
recently  published  financial  statements 
audited  by  a  firm  of  independent  public 
accountants  of  recognized  international 
standing,  and  such  prospectus  would 
disclose  any  material  differences 
between  the  accounting  principles 
applied  in  the  preparation  of  such 
financial  statements  and  United  States 
generally  accepted  accounting  principles 
applicable  to  United  States  banks.  Such 
prospectus  would  be  updated  promptly 
to  reflect  material  changes  in  the 
financial  condition  of  the  Applicant 
Any  private  placement  memorandum 
delivered  in  any  such  placement  would 
contain  disclosure  at  least  as 
comprehensive  as  that  customarily 
made  by  foreign  issuers  making  private 
placements  in  the  United  States. 

2.  The  Applicant  undertakes  to  submit 
expressly  to  the  jurisdiction  of  the 
federal  and  New  York  State  courts 
sitting  in  the  City  of  New  York  for  the 


purpose  of  any  suit  action  or  proceeding 
arising  out  of  any  offering  conducted  in 
reliance  upon  any  order  granted 
pursuant  to  its  application  or  in 
connection  with  the  equity  securities 
distributed  thereby.  The  Applicant 
further  undertakes  that  in  connection 
with  any  such  offering  it  would  appoint 
an  agent  in  the  City  of  New  York  to 
accept  service  of  process.  Such 
submission  to  jurisdiction  and 
appointment  of  an  agent  for  service  of 
process  would  be  irrevocable  for  so  long 
as  any  of  the  Applicant's  equity 
securities  issued  in  reliance  upon  any 
order  granted  pursuant  to  its  application 
remained  outstaiuiing  in  the  United 
States.  Such  submission  to  jiuisdiction 
and  appointment  of  agent  for  service  of 
process  would  not  affect  the  right  of  any 
holder  of  such  equity  securities  to  bring 
suit  in  any  court  having  jurisdiction  over 
the  Applicant  by  virtue  of  the  offer  and 
sale  of  the  securities  or  otherwise.  The 
agent  for  service  of  process  would  not 
be  a  trustee  for  the  holders  of  the 
securities  or  have  any  responsibilities  or 
duties  to  act  for  such  holders. 

3.  The  Apphcant  undertakes  with 
regard  to  public  offerings  of  equity 
securities  that  are  not  issued  in  the 
United  States  or  sold  to  U.S.  persons  in 
primary  offerings  (but  where  because  of 
factors  such  as  the  development  of  a 
secondary  market  in  the  securities,  there 
is  a  reasonable  possibility  that  such 
equity  securities  could  be  offered  in  the 
United  States  or  to  U.S.  persons),  that 
the  Applicant  will  adopt  agreements  and 
procedures  reasonably  designed  to 
prevent  such  securities  from  being 
offered  or  sold  in  the  United  States  or  to 
U.S.  persons  (except  as  U.S.  counsel 
may  then  advise  is  permissible). 

4.  The  Applicant  has  a  substantial 
banking  presence  in  the  United  States 
through  its  branches,  offices  and 
agencies  in  New  York  and  in  other 
states.  The  Applicant  represents  that  it 
has  no  present  intention  to  curtail  its 
banking  operations  in  the  United  States 
so  as  to  cease  to  be  subject  to  regulation 
under  applicable  United  States  federal 
or  state  banking  legislation.  U,  however, 
such  operations  are  curtailed  in  the 
future  with  the  result  that  the  Applicant 
is  no  longer  subject  to  such  regulation  in 
the  Unit«l  States,  the  Applicant  agrees 
that  it  will  continue  to  comply  with  the 
undertakings  concerning  the  Applicant's 
submission  to  jurisdiction  and 
appointment  of  an  agent  for  service  of 
process,  as  set  forth  in  paragraph  2 
above,  until  such  time  as  there  shall  be 
no  holders  in  the  United  States  of  the 
Applicant's  equity  securities  issued  in 
reliance  upon  any  order  made  pursuant 
to  the  apphcation.  The  Applicant  would 
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issue  equity  securities  in  the  United 
States  only  so  long  as  the  Applicant  is 
supervised  and  examined  by  French 
governmental  authorities  having  the 
power  of  supervision  over  banks  in 
France  and,  in  respect  of  its  U.S. 
banking  operations,  by  State  or  federal 
authorities  in  the  United  States  having 
the  power  of  supervision  over  banks  in 
the  United  States.  The  Applicant 
represents  that  it  has  no  present 
intention  to  curtail  its  banking 
operations  in  France  so  as  to  cease  to  be 
subject  to  banking  regulations  in  France. 
5.  The  Applicant  consents  to  any  SEC 
order  granting  the  application  being 
expressly  conditioned  upon  its 
compliance  with  the  undertakings  and 
representations  summarized  above  and 
more  fully  set  forth  in  its  application. 

Applicant's  Legal  Analysis 

The  requested  order  is  both  necessary 
and  appropriate  in  the  public  interest 
By  providing  the  Applicant  with  the 
opportunity  to  have  greater  access  to  the 
U.S.  capital  markets,  approval  of  the 
application  would  advance  the  policies 
underlying  the  International  Banking 
Act  of  1978,  which  includes  placing 
United  States  banks  and  foreign  banks 
on  a  basis  of  competitive  equality  in 
their  U.S.  transactions.  Approval  would 
also  make  a  major  foreign  issuer's 
equity  securities  available  to  the  general 
investing  public  as  well  as  to 
institutional  and  sophisticated  investore, 
subject  to  the  protections  of  the  U.S. 
securities  laws.  The  requested  order  is 
consistent  with  the  protection  of 
investors.  The  Applicant  is  subject  to  a 
comprehensive  scheme  of  regulation 
both  in  France  and  in  the  United  States. 
The  requested  order  is  consistent  with 
the  purposes  of  the  1940  Act  because 
regulation  of  commercial  banks  was  not 
within  the  intent  of  the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 
looathan  G.  Kalz. 
Secretary. 
January  11, 1989. 
[PR  Doa  89-1153  Filed  1-17-89;  8:45  am] 
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Bear,  Steams  &  Co.  Inc.;  Application 

January  9. 1969. 

AOCNCV:  Securities  and  Exchange 
Commission  ("SEC'). 

ACnON:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


Applicant-  Bear,  Steams  &  Co.  Inc. 
(the  "Applicant"),  on  behalf  of 
Municipal  Securities  Trust  High  Income 
Series. 

Relevant  Sections  of  the  1940  Act- 
Exemption  requested  under  section  17(b) 
from  the  provisions  of  section  17(a)  and 
under  section  45(a)  of  the  1940  Act. 

Summary  of  the  Apphcation:  The 
Applicant  seeks  an  ordr>r  permitting  it  as 
sponsor  of  Municipal  Securities  Trust 
High  Income  Series  (any  particular 
series  of  such  entity  hereinafter  referred 
to  as  a  'Trust")  to  purchase  certain 
specified  securities  (the  "Bonds")  from 
tlie  Trusts  and  for  an  order  granting 
confidential  treatment  for  certain 
information  regarding  the  Bonds. 

Fih'ng  Date:  The  application  was  filed 
on  December  12, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
January  30, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AOORESSCS:  Secretary,  SEC  450  5th 
Street  NW.,  Washington,  DC  20549; 
Applicant  c/o  Michael  R.  Rosella,  Esq., 
Battle  Fowler,  280  Park  Avenue,  New 
York,  New  York  10117. 
FOR  FURTHdl  mFOmiATION  CONTACT:  H. 

R.  Hallock.  Jr..  Special  Counsel  (202) 
272-3030  (Division  of  Investment 
Management). 

SUPPLBfKNTAflV  WWOimATIOIt  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Amtlicant's  Representations 

1.  The  Trusts  are  sponsored  by  the 
Applicant  and  its  units  ("Units")  are 
registered  under  the  Securities  Act  of 
1933,  as  amended.  The  Trusts  were 
formed  to  provide  a  high  level  of  interest 
income  (including  earned  original  issue 
discoimt)  by  investing  in  a  fixed, 
diversified  portfolio  of  long-term  tax- 
exempt  bonds. 

2.  Bonds  such  as  those  included  in  the 
Trusts  which  generate  high  levels  of 


interest  income  are.  under  most 
circumstances,  subject  to  greater  market 
fluctuations  and  risk  of  loss  of  income 
and  principal  (credit  risk)  than  are 
investments  in  lower  yielding  bonds. 
Any  such  fluctuations  will  affect  the 
value  of  the  portfolio  and  the  Units. 
Some  of  the  bonds  in  the  Trusts  are  not 
rated  by  any  national  rating 
organization  and  the  market  for  such 
bonds  may  not  be  as  broad  as  the 
market  for  rated  bonds. 

3.  The  Trusts  have  invested  in  bonds 
which  were  purchased  on  a  privately 
negotiated  basis.  The  Bonds  in  question 
were  purchased  for  the  Trusts  in  the 
privately  negotiated  bond  market  The 
terms  of  such  bonds  usually  are 
negotiated  between  the  issuer  of  the 
bonds  and  the  purchasers.  These  types 
of  bonds  usually  are  issued  to  a  small 
number  of  institutional  investors  in 
smaller  dollar  amounts  than  publicly 
traded  bonds  and  are  infrequently 
traded  because  there  are  fewer  bonds 
available  in  the  marketplace.  As  a 
result  the  market  for  such  bonds  is  not 
extensive  because  the  terms  of  the 
instruments  may  reflect  the  particular 
and  individualized  needs  of  the  original 
purchasers.  In  addition,  there  are  fewer 
dealers  making  a  market  in  these  bonds 
because  it  is  impractical  for  most 
dealers  to  allocate  resources  to  follow 
issues  structured  by  other  underwriters. 
Therefore,  there  may  not  be  a  readily 
available  market  for  such  bonds  if  a 
Trust  decides  to  sell  them  from  the 
portfolio.  The  limited  and  specialized 
secondary  market  maintained  by  the 
original  underwriter  is  generally  the 
only  market  available  for  resales  of 
these  bonds. 

Applicant's  Legal  Analysis 

/.  Section  17(b) 

The  .Applicant  is  concerned  that  if  a 
portfolio  security  is  being  disposed  of 
one  of  the  Trusts  for  credit  reasons,  the 
Applicant's  exclusion  from  the  market  of 
dealers  bidding  for  the  security  may  be 
detrimental  to  the  Trust  and  its  Unit 
holders.  To  preclude  the  Applicant  from 
bidding  for  the  portfolio  security  in  this 
specialized  maricet  may  prevent  the 
Trust  from  getting  the  "best  price"  in  the 
market  or  force  the  Trust  to  retain  the 
security  where  the  Applicant  is  the  only 
prospective  bidder  for  the  bond.  Neither 
consequence  will  be  in  the  best  interest 
of  the  Unit  holders  nor  in  furtherance  of 
the  policies  of  the  1940  Act.  The  bids  Tor 
the  Bonds  in  question  as  of  the  date  of 
the  filing  of  the  application  are  all 
substantially  below  the  current  value  of 
the  Bonds  as  determined  by  the 
independent  evaluator  of  the  Trusts.  The 
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inability  of  the  Trusts  to  sell  the  Bonds 
to  the  Apphcant  in  these  drcumstaoces 
at  a  price  at  least  equal  to  the  Bonds' 
current  value  would  be  detrimental  to 
Unit  holders  and  not  in  furtherance  of 
the  Act  or  consistent  with  the  Act's 
enunciated  goal  of  protecting  investors. 
The  apphcation  seeks  an  exemption 
from  Section  17(a)  which  would  permit 
the  Applicant  the  sponsor  of  the  Trusts, 
to  purdiase  these  privately  negotiated 
Bonds  according  to  the  terms  of  the 
application. 

//.  SecUon  4S(a) 

1.  It  is  sobmitted  that  disclosure  of  the 
informatioa  regarding  the  Bonds  is 
neither  necessary  nor  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors.  The  Unit  holders  of  the  Trusts 
will  be  infomed  of  the  sale  of  the  Bonds 
by  the  trustee  CH^ustee")  pursuant  to 
the  terms  of  the  Trust's  indenture. 

2.  While  it  is  important  for  the  SEC  to 
review  the  informatioo  regarding  the 
Bonds,  public  disclosure  of  this 
information  would  be  inappropriate.  The 
information  regarding  the  Bonds  has 
been  obtained  at  the  expense  of  the 
Applicant  and.  therefore,  should  be 
considered  its  own  proprietary 
information.  By  public  disclosure,  other 
investors  and  potential  investors  will 
unfairly  gain  the  benefit  of  this 
proprietary  information  belonging  to  the 
Applicant 

3.  The  Bonds  are  being  sold  by  the 
Trusts  because  their  credit  quality  is  no 
longer  consistent  with  the  Trusts'  credit 
quality  standards.  This  credit  quality 
determination  may  not  be  applicable  or 
appropriate  for  holders  with  different 
investment  objectives  from  those  of  the 
Trust  As  a  significant  market  maker  in 
these  privately  negotiated  bonds,  is 
concerned  that  pubhc  disclosure  of  this 
information  may  have  an  adverse  effect 
on  the  value  of  both  the  Bonds  and 
privately  negotiated  bonds  generally. 

Applicant's  Cooditioos 

Applicant  agrees  that  if  the  requested 
order  is  granted  it  will  be  expressly 
conditioned  on  the  following: 

7.  Best  Price 

Before  executing  any  sale  of  the 
privately  negotiated  Bonds  to  the 
Applicant  the  particular  Trust  will  first 
obtain  such  information  as  it  deems 
necessary  to  determine  the  "best  price" 
available  with  respect  to  the  quantity  of 
the  security  being  sold  and  in  doing  so, 
the  Trustee  will  be  required  to  advertise 
the  bond  on  national  municipal  bond 
broker  wire  services  to  obtain 
cumpetitive  bids.  In  each  instance 
where  other  bids  are  obtained  a 
determination  will  be  required,  based 


upon  the  information  available  to  the 
Trustee,  that  the  price  bid  by  the 
Applicant  is  "better  than"  the  best  price 
bid  by  the  other  sources  in  order  for  the 
Trustee  to  effect  the  sale  with  the 
Applicant  To  be  considered  "better 
than"  that  available  from  other  sources. 
Applicant's  bid  must  be  at  least  a 
standard  minimum  price  increment  (Le.. 
at  least  Vith  of  1%  c^  principal  amount 
or  $1.25  per  $1,000  principal  anwunt) 
better  than  the  best  bid  from  other 
sources.  The  Trustee  will  maintain 
records  with  respect  to  the  transactions 
effected  with  the  Applicant  where  the 
Applicant  quotes  the  "best  price"  to  the 
Trust  including  documentatian  for 
having  obtained  bids  from  other  dealers. 

ZFairPrice 

Before  effecting  a  sale  to  the 
Applicant  where  it  is  the  only  bidder 
and  there  are  no  other  bids  available, 
the  Trustee  will  be  required  to 
determine  whether  such  price  is  ■  "fair 
price."  Determining  wfaettier  ■  prtee  is  a 
"fair  price."  the  Trustee  may  consider, 
to  the  extent  possible,  price  quotations 
for  privately  placed  securities  of 
comparable  maturity  and  credit  quality 
from  dealers  who  are  not  making  ■ 
market  in  this  particular  security  bat  are 
actively  engaged  in  the  market  making 
of  privately  negotiated  bonds  of  the  type 
in  question  and  any  other  criteria  it 
deems  appropriate  (i.e.,  appraisal  of  the 
underiying  coUaleral  or  the  net 
operating  income  of  the  project  in 
question).  Where  appropriate,  the 
factors  the  Trustee  will  examine  in 
making  the  determination  that  securities 
are  of  "comparable  maturity  and 
quality"  include,  but  are  not  limited  to. 
(1)  the  respective  current  and  projected 
earnings  of  the  obligors,  (2)  the  balance 
sheets  or  financial  conditions  of  the 
respective  obligors.  (3)  the  industry 
outlooks  for  respective  obligors,  (4)  the 
management  of  the  respective  obligors. 
(5)  debt  service  coverage  of  the 
respective  obligors.  (6)  securities  of 
comparable  yield.  (7)  securities  with 
comparable  credit  characteristics,  and 
(8)  securities  of  comparable  maturity. 
The  Trustee  will  maintain  records  writh 
respect  to  any  transactions  effected  with 
the  Apphcant  where  the  AppUcant 
quotes  the  only  price,  and  "^air  price,"  to 
the  Trust  including  documentation  for 
having  obtained  bids  from  other  dealers 
of  comparable  securities  and  any 
appraisals  or  records  regarding  the 
underlying  collateral  or  obligors. 

J.  Previous  Institutional  Repurchases 

Where  the  Applicant  has  reptuchased 
a  portion  of  the  Bonds  in  question  frvm 
other  institutional  holders  within  30 
days  of  the  time  a  Trust  makes  its  sale 


of  the  Bond,  the  price  at  which  the  Tnut 
sells  the  Bond  to  the  Applicant  will  not 
be  less  than  the  highest  price  paid  to 
any  such  institutional  holder.  This 
procedure  offers  further  indication  that 
the  price  at  which  the  Applicant  would 
purchase  such  Bonds  is  a  "fair  price" 
since  other  independent  inetitiitional 
inveetofs  will  make  jud^sMiits  that  the 
repurchase  price  is  fair  based  upon  their 
own  arm's-length  analysis. 

4.  Remittance  of  Future  Profit 

The  AppUcant  undertakes  and 
represents  that  any  net  profit  frooi 
future  resale  of  the  Bonds,  bquidation  of 
underlying  collateral  or  recovery  from 
litigation  involving  the  Bond  would  be 
paid  to  the  Trust  from  which  it  was 
purchased  (the  Trust's  pro  rata  portion 
of  the  amount  ultimately  realized  by  the 
Applicant  less  (i)  the  price  previously 
paid  to  the  Trust  (ii)  the  pro  rata  amount 
of  the  out-of-podcet  costs  incurred  in 
connection  with  such  realization),  thus 
eliminating  the  profit  possibility  from 
any  self-dealing.  If  a  'Trust  has  been 
completely  liquidated  at  the  time  of  this 
realization,  the  net  profit  will  be  paid  to 
the  Trust's  Unit  holders  of  record  who 
received  the  final  bquidating 
distribution  from  that  Trust 

5.  Departmental  Independence 

While  the  determination  that  the 
Bonds  should  be  sold  from  the  Triists 
was  made  by  the  Applicant  as  sponsor, 
the  personnel  of  the  Applicant  making 
this  decision  are  not  the  same  personnel 
that  are  involved  in  the  underwriting 
and  market  making  of  privately  placed 
municipal  securities.  The  unit 
investment  trust  department  at  the 
Applicant  is  involved  in  the  selection 
and  purchase  of  securities  on  the  part  of 
each  Trust  and  has  direct  involvement 
in  the  administration  and  monitoring  of 
the  Trusts.  The  pubUc  finance 
department  and  the  municipal  bond 
department  of  the  Applicant  perform  the 
underwriting  and  market  making 
activities  for  municipal  bonds.  The 
decision  to  sell  a  portfolio  security  by 
the  Tnists  originates  and  is  made  only 
by  the  unit  investment  trust  department 
although  the  municipal  bond  department 
may  have  been  consulted  on  the 
evaluation  of  a  portfolio  security's 
investment  quahty.  No  solicitation  of  the 
Trusts  for  the  security  is  made  by  the 
public  finance  or  municipal  bond 
departments.  The  public  finance  and 
municipal  bond  departments  will  not 
attempt  to  influence  or  control  in  any 
way  the  placing  of  orders  to  sell  the 
Bonds  by  the  Trustes  with  the 
Applicant 
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ft  Segregated  Records 

The  Applicant  undertakes  to  maintain 
complete  and  se^egated  records  al  all 
the  relevant  documentation  required 
under  the  application  and  of  all 
necessary  support  documentation 
implicit  in  satisfying  the  conditions  set 
forth  herein  or  otherwise  referred  to 
herein. 

For  tlK  CniBiirtnn.  by  the  Division  of 
Investment  MaoageaMnt.  nader  deiegated 
authority. 

loastkan  G.  Kalx. 

Secretary. 

[Fk  Doc  8S-10S7  FUed  1-17-88:  8:45  am] 


[R«i  Na  IC-1C750:  (B12-C930] 

Elsn  Funds,  f  nc;  AppNcatfon 

lanuary  10. 1888. 

AOCHCv:  Securities  and  Exdiaoge 

CoBmission  ("SEC"). 

action:  h4otice  of  Application  for 

Exemption  under  the  Investaient 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant-  Elan  Funds.  Inc. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  section  lB(g). 

Summary  of  Applicatkm:  Applicant 
seeks  an  order  to  permit  the 
implementation  of  a  proposed  dividend 
policy  involving  the  issuance  and  sale  of 
two  separate  classes  of  shares  in  each 
of  three  investment  portfolios  in  the 
manner  described  below. 

Filing  Dates:  The  application  was 
filed  on  December  15, 1987,  and  an 
amendment  to  the  application  was  filed 
on  January  9, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
February  3, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
AppUcant  with  die  request  either 
personalty  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AOOnCMCS:  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549; 
Applicant  800  Seventeenth  Street.  Suite 
1605  South.  Denver.  CO  80202. 

ran  mRTHEM  inrmmiation  contact: 
Wendy  B.  Fmck,  Staff  Attorney  (202) 


272-3045,  or  Brion  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

MWMCMCNTASV  MFORMATION:  The 

following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  £ee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301j  258-4300). 

Applicant's  Representations 

1.  On  November  2, 1987,  Applicant's 
predecessor  filed  a  Registration 
Stateaient  under  both  the  1940  Act  and 
the  Securities  Act  of  1933  on  Form  N-lA 
which  was  sobeequently  declared 
efiiective  by  the  SEC  On  February  23. 
1988,  Applicant  filed  a  Post-Effective 
Amendment  to  adopt  this  Registration 
Statement  as  its  own.  Applicant  offers 
three  separate  money  maiket  portfolios 
(the  Money  Maiket  Fond.  U.S. 
Government  Money  Market  Fund  and 
Tax-Exempt  Money  Maiket  Fund)  that 
are  designed  to  meet  the  short-term  cash 
management  needs  of  institntional 
customers  and  other  investors.  The  three 
portfolios  are  refetied  to  individually  as 
"Fund"  and  collectively  as  "Funds". 

2.  AppUcant  uses  its  best  efforts  to 
maintain  the  net  c»set  value  of  eadi 
Fund  at  $1X0  per  share.  The  net  asset 
value  per  share  of  each  Fund  is 
computed  using  the  amortized  cost 
niediod  in  accordance  with  tbe 
requirements  of  Rule  2a-7  under  the 
1940  Act 

3.  Shares  of  the  Funds  are  offered  to 
the  public  without  a  sales  load.  Shares 
may  be  purchased  by  individuals, 
corporations  and  other  types  of 
investors.  Payment  for  share  pordiases 
must  be  by  chedc  or  money  order,  or  by 
federal  fiinds  wire. 

4.  Applicant  executes  all  purchase 
orders  for  shares  of  each  Fund  on  ttie 
same  day  an  order  and  payment  are 
received  in  proper  form,  regardless  of 
the  form  by  which  payment  is  made.  As 
a  result  an  investor  becomes  a 
shareholder  on  the  date  of  such  receipt. 

5.  Each  Fund  declares  its  net 
investment  income  as  a  dividend  on  a 
daily  basis  and  pays  dividends  monthly. 
Currently,  shares  of  each  Fund  begin 
earning  dividends  on  the  day  a  purchase 
order  is  executed,  and  continue  to  earn 
dividends  through  and  including  the  day 
before  the  shares  are  redeemed. 

6.  Applicant  believes  that  its  current 
dividend  policy  serves  the  legitimate 
needs  of  institutional  investors  such  as 
bank  trust  departments  that  purchase 
shares  by  federal  funds  wire  and  require 
that  payment  for  redeemed  shares  also 
be  made  by  federal  funds  wire  on  the 
redemption  date.  Applicant  is 


concerned,  however,  that  its  current 
dividend  policy  may  not  be  optimal  for 
investors  who  purchase  shares  by  check 
or  money  order  because  of  the  delay  in 
converting  such  payment  into  good 
funds  for  investment 

7.  Applicant  believes  that  certain 
other  money  market  funds  address  this 
issue  by  delaying  the  execution  of  share 
purchase  orders  until  check  or  money 
order  payments  are  converted  into 
federal  funds.  Af>plicant's  custodial  and 
transfer  agency  systems,  however,  are 
programmed  to  process  all  purchase 
orders  on  the  day  the  orders  are 
received,  and  Applicant  believes  that 
tlve  required  programming  changes  will 
not  be  cost-effective,  may  increase  costs 
to  shareholders  and  may  create  other 
operational  problems. 

8.  As  a  result  Applicant  wishes  to 
implement  the  proposed  dividend  policy 
described  below  whereby  investors  who 
purchase  Fund  shares  by  federal  funds 
wire  will  earn  dividends  beginning  on 
the  day  their  shares  are  purchased 
through  and  including  the  day  before  the 
investors  are  entitled  to  receive 
redemption  proceeds  by  federal  funds 
wire  (which  will  be  either  the 
redemption  date  or  the  next  business 
day.  depending  upon  the  time  of  a  day  a 
redemption  request  is  received  by 
Applicant's  transfer  agent).  Other 
investors,  who  make  purchase  payment 
by  check  or  money  order,  will  earn 
dividends  beginning  the  next  business 
day  after  their  shares  are  purchased 
through  and  including  the  day  on  which 
the  shares  are  redeemed. 

9.  Applicant  will  implement  the 
proposed  dividend  policy  through  the 
issuance  of  two  separate  classes  of 
shares,  referred  to  as  "Oass  1  Shares" 
and  "Class  2  Shares",  in  each  Fund.  The 
creation  of  two  classes  of  shares  will 
avoid  concerns  arising  under  state  law  if 
different  dividend  record  dates  were 
used  in  the  manner  described  below  for 
different  shares  within  the  same  class. 
In  addition.  Applicant  will  compute  the 
net  asset  value  of  each  Fund  twice  each 
business  day  in  accordance  with  Rule 
22o-l  under  the  1940  Act  The  first  daily 
pricing,  referred  to  as  the  "First  Pricing", 
is  currently  scheduled  to  occur  as  of 
10-30  a  jn.  Central  Time.  The  second 
daily  pricing,  referred  to  as  the  "Second 
Pricing",  is  currently  scheduled  to  occur 
as  of  the  closing  of  trading  on  the  New 
York  Stock  Exchange  (the  "NYSE"). 

10.  Investors  who  purchase  shares  by 
check  or  money  order  will  be  permitted 
to  buy  only  Class  1  Shares  of  a  Fund. 
Investors  who  purchase  shares  through 
the  transfer  of  federal  funds  will  be 
permitted  to  buy  only  Class  2  Shares  of 
a  Fund.  Each  Fund's  Qass  1  Shares  and 
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Class  2  Shares  will  have  identical 
voting,  dividend  and  liquidation  rights. 
The  only  difference  between  the  classes 
(other  than  their  class  designations)  will 
relate  to  the  timing  of  dividends  earned. 

11.  Each  Fund  will  declare  one 
dividend  each  day  from  the  day's  net 
income  shortly  before  the  First  Pricing 
(or  the  comparable  time  on  non-business 
days).  All  shareholders  of  each  Fund 
will  participate  in  the  particular  Fund's 
dividned  on  a  pro  rata  basis.  Neither 
class  of  shares  in  a  Fund  will  therefore 
have  any  priority  over  the  other  class  of 
shares  in  the  same  Fund  as  to  the 
distribution  of  assets  (in  hquidation  or 
otherwise)  or  as  to  payment  of 
dividends.  However,  in  declaring  the 
daily  dividend,  each  Fund  will  utilize 
two  record  dates.  More  particularly, 
dividends  will  be  declared  daily  in  per 
share  amounts  determined  by  dividing  a 
Fund's  net  income  by  the  sum  of:  (i)  lihe 
number  of  Class  1  Shares  that  were 
outstanding  at  the  opening  of  business 
on  the  day  the  dividend  is  declared  (or  if 
such  day  is  a  non-business  day  that 
were  outstanding  at  the  opening  of 
business  on  the  last  business  day 
immediately  preceding  the  day  the 
dividend  is  declared),  and  (ii)  the 
number  of  Class  2  Shares  that  were 
outstanding  immediately  after  the  First 
Pricing  on  the  day  the  dividend  is 
declared  (or  if  such  day  is  a  non- 
business day  that  were  outstanding 
immediately  after  the  First  Pricing  on 
the  last  business  day  immediately 
preceding  the  day  the  dividend  is 
declared). 

2.  The  effect  of  the  proposed  dividend 
policy  will  be  as  follows.  An  investor 
who  places  a  purchase  order  that  is 
received  by  Applicant  on  a  business  day 
by  the  First  Pricing  may  acquire  Class  2 
Shares  of  a  Fund  at  the  First  Pricing  and 
begin  earning  dividends  on  the  day  of 
purchase  if  payment  for  the  shares  is 
made  in  federal  funds.  In  the  case  of 
non-institutional  investors,  payment  in 
federal  funds  must  be  guaranteed  by  a 
creditworthy  institution.  Purchase 
orders  for  Class  2  Shares  that  are 
received  after  the  First  Pricing  will  not 
be  accepted.  Redemption  orders  for 
Class  2  Shares  will  be  redeemed  on  the 
day  of  receipt  by  Applicant  at  either  the 
First  Pricing  or  Second  Pricing, 
depending  upon  the  time  of  day  the 
redemption  order  is  received.  IJf  a 
redemption  order  is  received  by  the  First 
Pricing.  Applicant  expects  that,  absent 
unusual  circumstances,  the  redemption 
proceeds  will  be  wired  to  the  investor 
involved  on  the  redemption  date.  Class  2 
Shares  that  are  redeemed  at  the  First 
Pricing  will  not  earn  a  dividend  on  the 
redemption  date.  If  a  redemption  order 


is  received  after  the  First  Pricing, 
Applicant  expects  that  the  redemption 
proceeds  will  be  wired  to  the  investor 
on  the  next  business  day.  Class  2  Shares 
that  are  redeemed  at  the  Second  Pricing 
will  earn  a  dividend  on  the  redemption 
date,  which  is  the  day  prior  to  the  day 
redemption  proceeds  are  to  be  paid  by 
Applicant.  In  contrast  although 
purchase  orders  for  Class  1  Shares  will 
be  executed  on  the  day  an  order  is 
received  in  proper  form.  Class  1  Shares 
will  not  be  credited  with  their  first 
dividend  until  the  day  after  purchase, 
but  will,  in  all  cases,  be  credited  with 
their  last  dividend  on  the  day  they  are 
redeemed.  Redemption  proceeds  for 
Class  1  Shares  will  be  paid  by  Applicant 
to  investors  after  the  day  of  redemption 
in  accordance  with  Rule  22o-l  under  the 
1940  Act 

13.  Fmally,  an  investor  who  purchases 
Class  2  Shares  on  a  Friday  or  a  day 
preceding  a  holiday  will  receive  the 
dividend  declared  on  the  day  of 
purchase  and  also  the  dividends  that  are 
declared  on  the  Saturday,  Sunday  or 
holiday  that  immediately  follows  such 
purchase:  but  an  investor  who  redeems 
Class  2  Shares  on  such  a  day  will  not 
receive  the  dividends  declared  on  the 
redemption  date  or  any  day  thereafter 
(unless  the  redemption  order  is  received 
after  the  First  Pricing  and  the  investor, 
therefore,  is  not  entitled  to  receive  the 
redemption  proceeds  until  the  following 
business  day).  An  investor  who 
purchases  Class  I  Shares  on  a  Friday  or 
a  day  preceding  a  holiday  will  not 
receive  the  dividend  declared  on  the  day 
of  purchase  or  the  dividends  that  are 
declared  on  the  Saturday,  Sunday  or 
holiday  that  immediately  follows  such 
purchase,  but  an  investor  who  redeems 
Class  1  Shares  on  a  Friday  or  a  day 
preceding  a  holiday  will,  in  all  cases, 
receive  the  dividends  declared  on  the 
days  metjoned.  These  differences  in 
dividend  payments  track  the  earnings 
that  will  be  received  by  the  Funds  on 
each  investor's  investment  in  the  Funds. 

Applicant's  Legal  Analysis 

1.  Applicant  requests  an  exemptive 
order  pursuant  to  section  6(c)  to  the 
extent  that  the  proposed  dividend 
policy,  including  the  issuance  and  sale 
of  two  separate  classes  of  shares  in 
each  Fund  as  described  above,  might  be 
deemed  to  constitute  a  "senior  seciuity" 
within  the  meaning  of  section  18(g)  and 
therefore  be  prohibited  by  section 
18(f)(1)  of  the  1940  Act 

Z.  Applicant  submits  that  the  relief 
requested  is  grounded  on  the  legitimate 
business  and  accounting  needs  of  the 
investors  for  which  the  Funds'  policies 
are  designed,  will  more  fairly  reflect  the 
timing  of  actual  earnings  on  the 


investments  made  by  particular 
investors  and  will  not  adversely  affect 
the  interests  of  any  shareholders. 

3.  Applicant  also  maintains  that  the 
proposed  policy  does  not  violate  Rule 
22C-1  under  the  1940  Act.  The 
participation  of  the  Class  2  Shareholders 
in  the  dividends  declared  on  the  day 
their  shares  are  purchased  will  not 
affect  the  amount  per  share  paid  to  the 
Applicant's  Class  1  Shareholders 
because  federal  funds  received  from  the 
sale  of  Class  2  Shares  will  be  available 
for  investment  on  the  date  of  receipt, 
and  the  earnings  thereon  for  the  day  will 
be  included  in  a  Fund's  dividend  net 
income  for  that  day.  Conversely, 
because  Applicant  will  normally  be 
unable  to  invest  funds  received  from 
investors  purchasing  Class  1  Shares  by 
chedc  or  money  order  on  the  purchase 
day,  the  proposed  dividend  policy 
avoids  the  possible  yield  dilution  that 
could  occMi  if  dividends  were  paid  on 
Class  1  Shares  on  the  purchase  date.  It 
also  properly  credits  Class  1 
Shareholders  «vith  their  last  dividend  on 
the  day  their  shares  are  redeemed  since 
Applicant  will  have  use  of  their 
investment  monies  on  that  date. 

4.  Applicant  maintains  that  its 
proposed  policy  will  further  the  interests 
of  shareholders  by  permitting  (i)  the 
wire  payment  of  redemption  proceeds 
on  the  same  day  a  share  redemption 
order  is  executed,  (ii)  the  coordination 
of  a  Fund's  dividend  policy  with  the 
accounting  systems  of  institutional 
shareholders  and  (iii)  the  matching  of 
dividend  payments  on  Fund  shares  with 
the  receipt  of  interest  payments  on 
portfolio  investments. 

Applicant's  Conditions 

If  the  requested  order  is  granted, 
Applicant  agrees  that 

1.  It  will  not  reduce  the  amount  of  any 
dividend  declared  to  shareholders  with 
respect  to  any  Fimd  in  order  to  maintain 
a  Fund's  net  asset  value  per  share  at 
$1.00  when  calculated  to  the  nearest  1%. 

2.  It  will  adhere  to  any  rule,  regulation 
or  pronouncement  of  the  SEC  in  the 
future  that  affects  Applicant's  proposed 
dividend  policy  described  in  the 
application,  including  those  aspects  of 
the  policy  relating  to  the  daily 
declaration  of  dividends  and  the  twice- 
daily  pricing  of  Fund  shares. 

3.  It  acknowledges  that  the  requested 
exemptive  order  is  limited  to  section  18 
of  the  1940  Act.  and  that  the  issuance  of 
such  exemptire  order  shall  not  imply 
any  SEC  approval,  authorization  or 
acquiescence  regarding  any  issue  arising 
under  section  22  of  the  1940  Act  or  Rule 
22C-1. 
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4.  Applicant's  transfer  agent  will  make 
federal  funds  available  with  respect  to 
checks  and  money  orders  for  the 
purchase  of  Class  1  Shares  on  the 
morning  of  the  first  business  day  after 
receipt,  before  the  First  Pricing  of 
Applicant's  shares. 

5.  Applicant's  will,  directly  or  through 
its  agents,  maintain  all  records, 
accounts,  journals  and  other  documents 
that  are  either  explicity  or  implicitly 
required  by  the  Application  or  are 
necessary  in  order  to  satisfy  the 
representations  and  conditions  set  forth 
or  referred  to  herein. 

For  tlie  SEC  by  the  Division  of  Investmenl 
Management,  pursuant  to  delegated 
authority. 

looathan  C.  Katz. 

Secretary. 

jFR  Doc.  a»-llS4  Piled  1-17-89:  &45  am] 
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McOatahy  Newspeper  Inc^  Application 

Janaary  It  19aa 

McClatchy  Newqnpers.  Inc. 
("Company")  (class  A  common  stock, 
$.01  par  value,  American  Stock 
Exchange),  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  remove  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange  ("AMEX"). 
The  Company's  common  stock  recently 
was  registered  and  commenced  trading 
on  the  New  York  Stock  Exchange 
("NYffi"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  ^e 
following: 

In  mailing  the  decision  to  withdraw  its 
common  stock  from  listing  on  the 
AMEX.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
the  AMEX.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may.  on  or 
before  February  2, 1989.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commissior  for  the  protection  of 


investors.  The  Commission,  based  on 
the  information  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
bearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonatlMa  G.  Katx, 

Secretary. 

[PR  Doc  ae-llS7  Filed  1-17-80:  a-45  am) 
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Padfie  American  Fund  et  aL; 
Application 

January  11, 1989. 

aqency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACnON:  Notice  of  Application  for 
Approval  of  Certain  Offers  of  Exdiange 
under  the  Investment  Onnpany  Act  of 
1940  (*1940  Act"). 

Applicants:  Pacific  American  Fund 
("Pacific").  Westcore  Trust 
("Westcore").  ALPS  Securities,  Ina 
("ALPS")  and  Fidelity  Distributors  Corp. 
("Fidelity")  (collectively.  "Applicants"). 

Relevant  1940  Act  Section:  Approval 
requested  under  section  11(a). 

Summary  of  Application:  Applicants 
seek  an  order  apprcn/ing  certain 
proposed  offers  of  exchange  of  shares 
among  the  existing  investment  portfolios 
offered  by  I'acific,  Westcore  and  any 
other  future  investment  companies  for 
which  First  Interstate  Investment 
Services,  Inc.  ("FUS  "J,  First  Interstate 
Bank  of  Denver,  N.A.  ("FIBD").  First 
Interstate  Bank  of  Oregon,  N.A. 
("FIOR"),  or  their  subsidiaries  or 
afTiliates  serves  as  investment  adviser 
or  sub-adviser  ("Fund"  or  "Funds")  on  a 
basis  other  than  their  respective  net 
asset  value  per  share  at  die  time  of 
exchange  and  permitting  the  imposition 
of  a  nominal  administrative  fee  of  $7.50 
on  such  fcxchanges.  t 

Filing  Dates:  The  application  was 
filed  on  June  22. 1988,  and  amended  on 
December  8  and  December  23, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
February  6. 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 


personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  sovice  by  affidavit  or,  for 
attorneys,  by  certificate.  Reqjest 
notification  of  the  date  of  a  hearing  by 
writing  to  the  SecreUry  of  the  SEC 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549: 
Applicants,  c/o  Drinker  Biddle  &  Reath. 
1100  Philadelphia  National  Bank 
Building.  Broad  ft  Chestnut  Streets. 
Philadelphia,  PA  19107.  Attention: 
Joseph  P.  Calda.  Esq. 

FOR  FUfTTHER  INFORSIATION  CONTACT: 

Paul  J.  Heaney.  Financial  Analyst  (202) 
272-3420.  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPteMENTARV  IWrOIMATIOIl.  The 

following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch  in  person,  or  tite 
SECs  coaunerdai  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
at  (301)  258-4300). 

Applicant's  Representatiaos 

1.  Pacific  and  Westcore  are  open-end. 
management  investment  companies 
registered  under  the  1940  Act.  I*acific  is 
a  series  company  that  currently  offers 
investors  a  selection  of  two  Funds:  the 
Money  Market  Portfolio  and  the  Short- 
term  Government  Portfolio  (each  of 
which  is  a  No-Load  Fund).  Westcore  is  a 
series  company  that  currently  offers  a 
selection  of  twrelve  Fmidr  the  Money 
Market  Fund,  whidi  is  a  No-Load  Fund 
and  eleven  Load  Funds:  the  MIDCO 
Growth  Fund,  the  Oregon  Tax-Exempt 
Fund,  the  GNMA  Fund,  the  Basic  Value 
Fund,  the  Bonds  Plus  Fund,  the  Long- 
Term  Bond  Fund,  the  Intermediate-Term 
Bond  Fund,  the  Modem  Value  Equity 
Fund,  the  Equity  Income  Fund,  the 
Short-Term  Bond  Fund,  and  the  Short- 
Term  Government  Fund.  Shares  of  the 
No  Load  Funds  are  offered  at  net  asset 
value  without  a  sales  load.  Shares  of  the 
Load  Funds  are  offered  at  net  asset 
value,  plus  a  maximum  front-end  sales 
load  of  4.50%  of  the  public  offering  price 
per  share.  None  of  the  Funds  currentiy 
charges  a  contingent  deferred  sales  load 
or  a  redemption  fee. 

2.  FIIS  serves  as  investment  adviser 
and  FIBD  and  Denver  investment 
Advisors,  Inc.  ("DIA").  a  wholly  ovmed 
subsidiary  of  FIBD,  serve  as  sub- 
investment  advisers  to  Pacifia  FIBD  and 
FIOR  serve  as  the  investment  advisers 
tu  Westcore  and  DIA  serves  as  sub- 
investment  adviser  to  certain  of  the 
Westcore  Funds.  Fidelity  serves  as 
distributor  of  the  shares  of  Pacific  and 
ALPS  serves  as  distributor  of  the  shares 
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of  Westcore.  FIIS.  FIBD  and  FIOR  are 
affiliates  of  First  Interstate  Bancorp,  but 
neither  Fidelity  nor  ALPS  are  so 
afTiliated. 

3.  As  distributors  of  the  shares  of 
Pacific  and  Westcore.  Fidelity  and  ALPS 
will  maintain  a  continuous  public 
oHering  of  shares  of  the  No-Load  Funds 
at  their  respective  net  asset  values 
without  a  sales  charge,  and  a  continuous 
public  offering  of  the  shares  of  the  Load 
Funds  at  their  respective  current  net 
asset  values  plus  the  applicable  sales 
load. 

4.  Applicants  seek  the  ability  to 
permit  the  following  exchange  offers 
between  Funds:  (!)  Shares  of  a  Load 
Fund  may  be  exchanged  for  shares  of 
another  Load  Fund  on  the  basis  of 
relative  net  asset  value  without  the 
payment  of  a  sales  load:  (ii)  shares  of  a 
No-Load  Fund  may  be  exchanged  for 
shares  of  another  No-Load  Fund  on  the 
basis  of  relative  net  asset  value  without 
the  payment  of  a  sales  load:  (iii)  shares 
of  a  Load  Fund  may  be  exchanged  for 
shares  of  a  No-Load  Fund  on  the  basis 
of  relative  net  asset  value  without  the 
payment  of  a  sales  load:  and  (iv)  shares 
of  a  No-Load  Fund  may  be  exchanged 
for  shares  of  any  Load  Fund  subject  to 
the  sales  load  normally  charged  by  the 
Load  Fund  (unless  the  investment  in 
those  shares  was  previously  subject  to  a 
sales  load  by  one  of  the  Funds).  Any 
sales  load  charged  with  respect  to  the 
acquired  security  will  be  a  percentage 
that  is  no  greater  than  the  excess,  if  any. 
of  the  rate  of  the  sales  load  applicable  to 
that  security  in  the  absence  of  an 
exchange  over  the  total  rate  of  any  sales 
loads  previously  paid  on  the  exchanged 
seciirity.  In  the  event  that  a  sales  charge 
is  imposed  on  an  exchange,  any  right  of 
accumulation  or  letter  of  intent  as 
described  in  the  Funds'  prospectxises 
would  be  considered  in  determining  the 
sales  charge  applicable  to  the  exchange. 
Also,  each  exchange  will  be  subject  to 
the  minimum  investment  requirements 
of  the  Fund's  shares  that  are  to  be 
acquired  in  the  exchange. 

5.  Exchanges  will  be  subject  to  the 
imposition  of  a  nominal  administrative 
fee  of  $7.50  per  transaction.  For  a 
complete  description  of  the 
administrative  fee.  see  a  copy  of 
services  agreement  between  Westcore 
and  Fund/Plan  which  is  attached  as  an 
exhibit  to  the  application. 

6.  In  each  of  the  exchanges  described 
above,  shares  acquired  through 
reinvestment  and  dividends  and  capital 
gain  distributions  will  be  deemed  to  be 
sold  with  a  sales  load,  if  any,  equal  to 
the  sales  load,  if  any.  previously  paid  on 
the  shares  on  which  the  dividend  was 
paid  or  distribution  made.  Moreover, 
when  a  shareholder  exchanges  less  than 


all  of  this  shares  of  a  particular  Fund, 
the  shares  upon  which  the  highest  sales 
load  was  previously  paid  will  be 
deemed  to  be  exchanged  first. 

7.  Applicants  are  aware  that  some 
exchanges  might  provide  an  opportunity 
for  brokers,  acting  ostensibly  on  behalf 
of  their  clients,  to  initiate  exchanges  for 
the  broker's  own  benefit.  However. 
Apphcants  represent  that  ALPS  and 
Fidelity  have  established  sufficient 
internal  review  procedures  to  ensure 
that  exchanges  are  made  at  the  request 
of  investors  and  not  for  the  brokers' 
personal  gain  and  that  they  are  actively 
monitoring  customer  complaints  and 
will  continue  to  be  alert  to  the  possible 
abuses  that  might  occur  regarding  the 
exchange  privileges. 

Applicants'  Legal  Conclusioas 

1.  The  proposed  exchange  privilege 
described  above  is  designed  to  expedite 
voluntary  redemption  and  purchase 
transactions  initiated  solely  at  a 
shareholder's  request. 

2.  The  proposed  exhange  privilege  is 
consistent  with  revised  proposed  Rule 
lla-3  under  the  1940  Act 

3.  Since  the  exchange  privilege  adds 
desirable  flexibility  for  shareholders  of 
Pacific  and  Westcore.  giving  credit  for 
sales  loads  previously  paid  while 
ensuring  that  improper  use  of  the 
exhange  privilege  will  not  disrupt 
distribution  of  the  Load  Funds,  the 
Applicants  submit  that  approving  the 
exchange  privilege  is  appropriate  in  the 
public  interest  and  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

Applicant's  Cooditioos 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  foUo«ving 
conditions: 

(1)  Applicants  will  comply  with  the 
provisions  of  revised  proposed  Rule 
lla-3  under  the  1940  Act  if  and  when  it 
is  adopted  by  the  SEC 

(2)  Applicants  will  limit  any  future 
offers  of  exchnge  involving  any  future 
Funds  to  the  terms  and  conditions 
described  in  the  apphcation. 

(3)  Shareholders  of  Applicants  will  be 
notified  by  means  of  the  Fimds' 
prospectuses  of  the  fact  that  Applicants 
reserve  the  right  to  modify  or  terminate 
the  exhange  privileges. 

(4)  In  connection  with  the  sales 
Uterature  and  advertising  that  refer  to 
the  Funds'  exhange  privileges,  the  Funds 
will  consider  the  desirability  of 
disclosing  that  the  Funds  reserve  the 
right  to  modify  or  terminate  the 
exchange  privilege. 

(5)  Shareholders  will  be  notified  in 
writing  at  least  60  days  prior  to  any 


modification  or  termination  of  the 
Funds'  exhange  privilege,  except  in  thi 
case  of  a  reduction  of  any 
administrative  fee.  in  which  case  prior 
notice  shall  notlie  required:  provided, 
however,  that  the  temporary  cessation 
of  the  sale  of  the  Funds'  shares  under 
extraordinary  circumstances  such  as 
when  the  Funds  are  unable  to  effectively 
invest  amounts  in  accordance  with 
applicable  investment  objectives, 
policies  and  restrictions,  or  the 
suspension  of  the  redemption  of  the 
Funds'  shares  pursuant  to  section  22(e) 
of  the  1940  Act  and  the  rules  and 
regulations  thereunder  shall  not  be 
considered  a  modification  or 
termination  of  the  Funds'  exhange 
privilege. 

(6)  "The  Applicants  undertake  to 
obtain  an  amended  order  ftt>m  the  SEC 
prior  to  any  modiHcation  (i.e..  manner, 
frequency,  or  basis)  of  the  Funds' 
exchange  privilege  in  a  manner  not 
described  in  the  application,  as 
amended:  provided,  however,  that  an 
amended  order  need  not  be  obtained  to 
terminate  the  Funds'  exchange  privilege. 

(7)  Applicants  will  limit  the 
administrative  fee  imposed  upon  an 
exhange  to  an  amount  not  exceeding 
$7.50. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  C.  Kalz. 
Secretary. 

(FR  Doc  89-1155  Filed  1-17-88:  8:45  am] 
sauNO  coot  S01S-«t-M 


OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTA-nVE 

lOocfcet  Na  301-42) 

Ameodent  of  Effective  Date  of 
Increased  Duties  on  Certain  Producte 
of  tiM  European  Community 


;  The  United  States  Trade 
Representative  hereby  amends  the 
effective  date  of  the  increased  duties  on 
imports  of  certain  articles  the  product  of 
the  European  Community  imposed  in  his 
notice  of  December  29. 1988. 
NM  niRTNEII  INFOWNATION  CONTACT 
Laura  Anderson.  (202)  395-3074.  or  Les 
Glad  (202)  395-3077.  for  technical  and 
policy  information,  or  Richard  Parker 
(202)  395-6800.  for  legal  issues. 
SUPPIXMCNTARV  mFORMATION:  On 
December  29. 1988,  pursuant  to  authority 
delegated  by  the  President  to  the  United 
States  Trade  Representative  in 
Proclamation  No.  5759  of  December  24. 
1987.  the  United  States  Trade 
Representative  partially  terminated  'he   , 
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suspension  of  the  application  of 
increased  duties  on  imports  of  certain 
products  of  the  European  Community 
proclaimed  in  Proclamation  No.  5759 
and  modified  the  list  of  affected 
products.  That  notice  (53  FR  53115)  set 
12:02  a.m..  January  1, 1989,  as  an 
effective  date  for  the  imposition  of  the 
increased  duties. 

In  order  to  exclude  goods  that 
received  a  veterinary  certificate  for 
export  before  January  1, 1989  or  that 
were  shipped  before  January  1. 1989. 
from  the  application  of  increased  duties, 
this  notice  amends  the  previously 
announced  effective  date  by  stipulating 
that:  The  increased  duties  being  applied 
pursuant  to  Proclmation  5759  as 
provided  in,  and  the  modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States  made  by.  the  notice  of 
December  29. 1988.  shall  not  apply  to 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  before 
February  1, 1989,  which  were  either 
exported  prior  to  January  1. 1989.  or 
received  a  veterinary  certificate  for 
export  prior  to  January  1. 1989. 

This  amendment  shall  be  published  in 
the  Federal  Register. 

Clayton  Yeutter. 

United  States  Trade  Representative. 

[FR  Doc.  89-1202  Filed  1-17-89;  8:45  am) 

BIUJNO  COOC  31S0-O1-M 


Request  for  Public  Commente 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Request  for  written  submissions 
from  the  public  on  policies  and  practices 
that  should  be  considered  with  respect 
to  designation  of  countries  under  section 
182  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Act). 

summary:  Section  182  of  the  Act 
requires  USTR  to  identify  countries  that 
deny  adequate  and  effective  protection 
of  intellectual  property  rights  or  which 
deny  fair  and  equitable  market  access  to 
U.S.  persons  that  rely  on  intellectual 
property  protection.  (19  U.S.C.  2242.)  In 
addition.  USTR  is  required  to  determine 
which  of  those  countries  could  be 
subject  to  self-initiation  of  a  section  301 
investigation.  USTR  is  requesting 
written  submissions  from  the  public 
concerning  foreign  countries'  policies 
and  practices  that  should  be  considered 
under  section  182. 

Submissions  should  consist  of  a 
description  of  the  problems  experienced 
and  their  e^ect  on  U.S.  industiy.  Initial 
analysis  of  issues  will  begin  in  February 
and  initial  submissions  should  be 


sufficiently  detailed  to  assist  in  this 
analysis,  although  parties  can 
supplement  these  submissions  with 
additional  information  or  make 
additional  submissions  at  a  later  date. 

Initial  submissions  should  be  received 
by  February  6, 1989.  Parties  must 
provide  twenty  copies  of  the  submission 
to  Dorthy  Balaban.  Section  301 
Committee.  Room  222.  600  17th  Street. 
NW..  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT  C. 

Michael  Hathaway.  Senior  Deputy 

General  Counsel,  Office  of  the  U.S. 

Trade  Representative,  or  Catherin  R. 

Field,  Associate  General  Counsel.  Office 

of  the  U.S.  Trade  Representative  (202) 

395-3432. 

C.  Mkhaal  Hathaway, 

Senior  Deputy  General  Counsel. 

(FR  Doc.  89-1068  Filed  1-17-69;  8:45  am] 

BNJJNO  COOE  31M-01-M 

[Docket  Na  301-09) 

Unfair  Trade  Practices;  Notice  of 
Pul>lic  Hearing;  Japanese  Barriers  to 
ttie  Provision  of  ArdWtectural, 
Engineering,  and  Construction 
Services,  and  Related  Consulting 
Services 

aoency:  Office  of  the  United  States 

Trade  Representative. 

action:  Notice  of  public  hearing. 

summary:  On  November  21, 1988.  the 
United  States  Trade  Representative 
(USTR)  initiated  an  investigation  under 
section  302  of  the  Trade  Act  of  1974  with 
respect  to  Japanese  barriers  to  the 
provision  of  architectural,  engineering, 
and  construction  services,  and  related 
consulting  services  (53  FR  47897).  The 
USTR  has  received  written  comments  on 
the  issues  raised  in  this  investigation, 
and  will  conduct  a  public  hearing  on  this 
matter  on  February  14, 1989. 
FOR  further  information  CONTACT: 
Bonnie  Richardson,  Special  Assistant 
for  Services,  (202)  395-7271,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street  NW.,  Washington,  DC  20506. 
SUPPLEMENTARY  INFORMATION:  The 
International  Engineering  and 
Construction  Industries  Council  has 
requested  a  public  hearing  on  this 
matter,  and  the  USTR  believes  such  a 
hearing  is  an  appropriate  means  of 
obtaining  information  to  prepare  for 
future  consultations  with  the 
Government  of  Japan  regarding  this 
investigation. 

The  section  301  Committee  will  hold  a 
public  hearing  at  10  a.m.  on  February  14. 
1989.  The  hearing  will  be  conducted  in 


Court  Room  B  (Room  111)  at  the 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 

Interested  persons  wishing  to  testify 
orally  must  provide  a  written  request  to 
do  so  by  noon  on  February  3, 1989.  to 
Dorothy  Balaban.  Staff  Assistant  to  the 
Section  310  Committee,  Office  of  the 
U.S.  Trade  Representative.  Room  222. 
600 17th  Street  NW..  Washington.  DC 
20506.  In  addition,  they  must  provide  the 
following  information:  (1)  Name, 
address,  telephone  number,  and  firm  or 
affiliation;  and  (2)  a  summary  of  their 
presentation.  After  consideration  of  a 
request  to  present  oral  testimony  at  the 
public  hearing,  the  Chairman  of  the 
Section  301  Committee  will  notify  the 
applicant  of  the  time  of  his  or  her 
testimony,  if  the  request  conforms  to  15 
CFR2006.a 

Persons  presenting  oral  testimony 
must  submit  20  copies  of  their  complete 
written  testimony,  in  English,  by  noon 
on  February  6. 1989.  to  Ms.  Balaban  at 
the  address  listed  above. 
A.  |ane  Bradley. 

Chairman,  Section  301  Committee. 
(PR  Doc.  89-1140  Filed  1-17-89:  8:45  am] 

MUMQCOOe  >tM-«1-« 


DEPARTMENT,  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circulars;  Smal  Airplane 
Ainwortfiiness  Standards 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Publication  of  Advisory 
Circulars:  Part  23  Airplanes. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  of  advisory  circulars 
(ACs)  issued  and  cancelled  by  the 
Small  Airplane  Directorate  since 
January  1988.  These  ACs,  listed  below, 
relate  to  Part  23  of  the  Federal  Aviation 
Regulations  (FAR)  and/or  Part  3  of  the 
Civil  Air  Regulations  (CAR).  They  were 
issued  to  inform  the  aviation  public  of 
acceptable  means  of  showing 
compUance  with  the  Airworthiness 
Standards  in  the  FAR  and/or  CAR.  but 
the  material  is  neither  mandatory  nor 
regulatory  in  nature. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Hal  Foland,  Manager,  Policy  & 
Guidance  Section,  ACE-111.  Small 
Airplane  Directorate.  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  601  East  12th  Street, 
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Kansas  City,  Missouri  64106:  commercial 

telephone  (816)  426-6941.  or  FTS  867- 

6941. 

SUPM^IMNTARY  information: 

Background 

These  AC's  were  developed  in 
response  to  the  needs  identified  by 
industry  during  the  FAA  Airframe  Policy 
and  Program  Review  Public  Meeting 
held  in  Wichita.  Kansas,  on  June  8-9, 
1983:  and  to  update  existing  policy 
information  for  Small  Airplane 
Certirication  programs. 

Comments 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  on 
each  AC  during  the  development  phase. 
At  that  time,  notices  were  published  in 
the  Fedtfral  Register  to  announce  the 
availability  of.  and  request  written 
comments  to.  each  proposed  AC.  Each 
comment  was  reviewed  and  resolved. 
Appropriate  comments  were 
incorporated  in  the  AC. 

Cancelled 

AC  23.a07-lA.  dated  October  29, 1967, 
Subject:  Emergency  Exist  Size  and 
Shape,  was  cancelled  December  2. 1988. 
It  was  determined  that  this  AC  had 
served  its  purpose  and  is  no  longer 
needed. 

Diatributioii 

The  published  AC's  are  available 
upon  request  through  the  U.S. 
Department  of  Transportation. 
Subsequent  Distribution  Unit.  M-443Z 
Washington,  DC  20S9& 

Advisory  Orcui^rs  Pubusheo 
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Batry  D. 

Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

|FR  Doc  80-1088  Filed  1-17-88: 8:45  am) 
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UrtMin  Mass  Transportation 
Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement/Environmental 
Impact  Report  on  ttie  Peninsula 
Commute  Service  (PCS),  San 
Francisco  Downtown  Station 
Relocation  Project  CA 

AGENCIES:  Urban  Mass  Transportation 
Administration.  DOT  (NEPA).  Peninsula 
Commute  Service  Joint  Powers  Board 
(CEQA). 

ACTION:  Notice  to  prepare  an 
Environmental  Impact  Statement/ 
Environmental  Impact  Report. 

SUMMARY:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
and  the  Peninsula  Corridor  Study  Joint 
Powers  Board  (JPB)  are  undertaking  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)/Environmental  Impact 
Report  (EIR)  for  the  PCS  Relocation  of 
the  San  Francisco  Downtown  Terminal 
Station  project  The  NEPA  Lead  Agency 
will  be  UMTA.  The  CEQA  Lead  Agency 
will  be  the  JPB. 

The  PCS  is  the  commuter  rail  system 
that  currently  serves  the  San  Francisco 
Peninsula  between  San  Jose  and  the 
existing  terminal  station  in  San 
Francisco  located  at  Fourth  and 
Townsend  Streets. 

The  present  location  of  the  terminal  at 
its  Fourth  and  Townsend  Street  site  (at 
grade]  is  not  considered  desirable  either 
from  transportation  or  land  use/pubHc 
planning  perspectives  and  is  not 
consistent  with  the  proposed  Mission 
Bay  Plan  in  San  Francisco.  The  study 
has  the  overall  objective  of  identifying  a 
cost  effective  and  desirable  location  for 
the  PCS's  downtown  terminal  station  so 
that  it  best  serves  the  transit  patrons, 
most  of  whom  are  destined  to  the 
downtown  financial  district,  and  meets 
the  needs  of  increasing  travel  into 
downtown  San  Francisco. 

The  EIS/EIR  is  being  prepared  in 
conformance  with  the  requirements  of 
the  California  Environmental  Quality 
Act  and  40  CFR  Part  1500.  Council  on 
Environmental  Quality,  Regulations  for 
Implementing  the  Procedural 
Requirements  of  the  National 
Environmental  Policy  Act  of  1969  as 
amended:  and  49  CFR  Part  622.  Federal 
Highway  Administration  and  Urban 
Mass  Transportation  Administration, 
Environmental  Impact  and  Related 
Procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carmen  Qark.  UMTA  Region  IX, 
211  Main  Street.  Suite  1160.  San 
Francisco.  CA  94105.  (415)  974-7317. 


SUPPLEMENTARY  INFORMATION: 
Scoping  Meeting 

Public  scoping  meetings  will  be  held 
on  February  15. 1989  at  3:00  p.m.  and 
7:00  p.m.  at  the  State  OfHce  Building  at 
350  McAllister.  San  Francisco.  Room 
1158.  The  purpose  of  the  scoping 
meetings  is  to  establish  the  purpose, 
scope,  framework,  and  approach  for  the 
analysis.  At  the  scoping  meeting,  staff 
will  present  a  description  of  the 
proposed  scope  of  the  study  using  maps 
and  visual  aids,  as  well  as  a  plan  for 
action  citizen  involvement  program  and 
a  projected  work  schedule.  Members  of 
the  public  and  interested  Federal,  State, 
and  local  agencies  are  invited  to 
comment  on  the  proposed  scope  of 
work,  alternatives  to  be  assessed, 
impacts  to  be  analyzed,  and  evaluation 
criteria  to  be  used  to  arrive  at  a 
decision.  Comments  may  be  either 
orally  at  the  meeting  or  in  writing  by 
February  21, 1989. 

Description  of  Study  Area 

The  San  Francisco  Downtown  Station 
Relocation  Study  area  is  located  in  the 
vicinity  of  the  existing  Terminal  Station 
and  the  Transbay  Transit  Terminal  east 
of  the  San  Francisco  Financial  District. 
In  general  terms,  the  study  area  is 
bounded  by  Market  Street,  the 
Embarcadero,  China  Basin  Channel, 
Sixteenth  Street  and  Seventh  Streets. 
The  primary  evaluation  corridors  are 
along  Seventh,  Second,  Main.  King. 
Embarcadero  and  Howard  Streets. 
Market  Street,  the  Transbay  Transit 
Terminal,  and  Mission  Bay  sites  are  the 
locations  under  consideration  for  the 
relocated  terminus. 

Alternatives 

Transit  alternatives  proposed  for 
consideration  in  the  study  area  include 
the  "No-Build"  or  "Do-Nothing" 
Alternative  and  several  build 
alternatives  including  lower  cost  capital 
improvements  that  would  relocate  the 
existing  terminal  station.  They 
alternatives  proposed  for  consideration 
are  the  following: 

Number  and  Description 

1.  Do  Nothing,  imder  which  the  terminal 
station  would  remain  at  Fourth  and 
Townsend  with  existing  feeder  bus 
service. 

2.  Low  Cost  Capital  Improvements 
under  which  the  present  terminal 
station  would  be  relocated  to  the  east 
side  of  Seventh  Street  opposite 
Hooper  on  the  South  side  of  the  China 
Basin  Channel  with  enhanced  bus 
feeder  service  to  and  from  the 
relocated  station. 
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3.  Low  Cost  Capital  Improvements 
identical  to  Alternative  2  with  a 
connection  on  the  east  side  of  the 
terminal  tu  an  extension  of  Muni 
Metro  beyond  its  presently  proposed 
terminal  at  Fifth  and  King  Streets. 

4A.  Routing  PCS  in  subway  along  King 
Street  and  Second  Street  with  a 
station  on  King  Street  at  Fifth  Street 
and  a  terminal  station  on  Second 
Street  at  Market  Street. 

4B.  Routing  PCS  in  subway  along 
Seventh  Street  with  a  station  on 
Seventh  Street  at  Townsend  Street 
and  terminal  station  on  Seventh  Street 
at  Market  Street. 

5A.  Routing  PCS  in  subway  along  King 
Street,  the  Embarcadero,  Main  Street, 
and  Howard  Street  with  a  station  on 
King  Street  at  Fifth  Street  and  a 
terminal  station  at  the  existing 
Transbay  Transit  Terminal.  TOs 
alternative  may  include  an 
imdergound  yard  on  Main  Street 
between  Folsom  and  Byrant  Streets. 

SB.  Routing  PCS  in  subway  along  King 
Street.  Second  Street,  and  Howard 
Street  with  a  station  on  King  Street  at 
Fifth  Street  and  a  terminal  station  at 
the  existing  Transbay  Transit 
Terminal.  This  alternative  may 
include  an  imderground  yard  on  Main 
Street  between  Folsom  and  Bryant 
Streets. 

5C.  Routing  PCS  in  subway  along  King 
Street.  Colin  P.  Kelly  Street,  and  under 
the  Interstate  80  approach  to  the  Bay 
Bridge.  It  would  then  rise  from 
subway  onto  aerial  structure  to  meet 
the  existing  elevated  approach  to  the 
Transbay  Transit  Terminal.  Stations 
would  be  located  on  King  Street  at 
Fifth  Street  and  a  terminal  station  on 
the  upper  level  of  the  existing 
Transbay  Transit  Terminal. 

Comments  at  the  scoping  meeting 
should  focus  on  the  appropriateness  of 
these  and  other  alternatives  for 
consideration  in  the  study,  not  on 
individual  preferences  for  a  particular 
alternative  as  being  the  most  desirable 
for  implementation. 

Probable  Effect* 

Impacts  proposed  for  analysis  include 
changes  in  the  natural  environment  (air 
quality,  noise,  water  quahty,  aesthetics), 
changes  in  the  social  environment  (land 
use,  business  disruptions, 
neighborhoods),  impacts  on  parklands 
and  historic  sites,  changes  in  transit 
service  and  patronage,  associated 
changes  in  highway  congestion,  capital 
costs,  operating  and  maintenance  costs, 
and  financial  implications.  Impacts  will 
be  identified  both  for  the  construction 
period  and  for  the  long  term  operation  of 
the  alternatives. 


The  proposed  evaluation  criteria 
include  transportation,  environmental, 
social,  economic  and  financial  measures 
as  required  by  current  Federal  (NEPA) 
and  State  (CEQA)  environmental  laws 
and  current  CEQ  and  UMTA  guidelines. 
Mitigating  measures  will  be  explored  for 
any  adverse  impacts  that  are  identified. 

Comments  at  the  scoping  meeting 
should  focus  on  the  completeness  of  the 
proposed  sets  of  impacts  and  evaluation 
criteria.  Other  impacts  or  criteria  judged 
relevant  to  local  decision-making  should 
be  identified. 

Issued  on:  January  12. 1989. 
Biigid  Hynea-Chetin, 
Regional  Manager,  UMTA. 
[FR  Doc  89-1172  Filed  1-17-88;  a-45  am] 
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DEPARTMENT  OF  THE  TREASURY 

PubNclnformation  Collection 
Requirements  sulMnitted  to  0MB  for 
Review 

Date:  January  12. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW^  Washington, 
DC  202220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  8812. 

Type  of  Review:  New  Collection. 

Title:  Application  for  Exemption  From 
Social  Security  Taxes  and  Waiver  of 
Benefits. 

Description:  The  new  Internal 
Revenue  Code  section  3127  extends  the 
current  law  of  exemption  from  social 
security  taxes  and  benefits  from  self- 
employed  taxpayers  to  their  employees 
wh6n  both  employee  and  employer  are 
members  of  a  qualifying  religious  sect  or 
division  and  both  apply  for  exemption. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
24.000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping — 7  minutes 
Learning  about  the  law  or  the  form — 8 

minutes 


Preparing  the  form — ^10  minutes. 
Copying,  assembling,  and  sending  the 

form  to  IRS — 20  minutes. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  18.000  hours. 

OMB  Number  1545-0736. 
■    Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Accounting  for  Long-term 
Contracts. 

Description:  These,  recordkeeping 
requirements  are  necessary  to  determine 
whether  the  taxpayer  property  allocates 
indirect  contract  costs  to  extended 
period  long-term  contracts  in 
accordance  with  the  proposed 
regulations.  The  recordkeeping 
requirement  is  effective  for  taxable 
years  beginning  after  1962.  The 
information  will  be  used  to  verify  the 
taxpayer's  allocations  of  certain  indirect 
costs. 

Respondents:  Business  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Recordkeepers: 
1.000. 

Estimated  Burden  Hours  Per 
Recordkeeper  110  hours. 

Estimated  Total  Recordkeeping 
Burden:  110.000  hours. 

Clearance  Officer  Garrick  Shear. 
(202)  53&-4297.  Internal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lob  K.  HoDand. 
Departmental  Reports  Management  Officer. 

(FR  Doc  8&-11S0  Filed  1-17-88:  8:45  am] 
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VETERANS  ADMINISTRATION 

Loan  Guaranty;  Percentage  To 
Determine  Net  Value 

agency:  Veterans  Administration. 
action:  Notice. 


:  This  notice  provides 
information  to  participants  in  the 
Veterans  Administration  (VA)  loan 
guaranty  program  concerning  the 
percentage  to  be  used  in  determining  the 
net  value  of  a  property  to  the 
Administrator  under  the  provisions  of  38 
CFR  36.4301.  The  percentage  applicable 
for  Fiscal  Year  1989  is  10.63  percent. 
EFFECTIVE  DATE:  January  18, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Leonard  A.  Levy,  Assistant  Director 
for  Loan  Management  (261),  Loan 
Guaranty  Service,  Department  of 
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VeteranB  Benefits.  Veterans 
Administration.  810  Vermont  Avenue 
NW..  Washington.  DC  2000.  (202)  233- 
637B. 

tUfPLBtSkTMn  Wi^blWiATlOW!  VA 

regulations  concemiog  the  payment  of 
loan  guaranty  claims  are  set  forth  at  38 
CFR  36.430a  et  aeq.  The  formulas  for 
determining  whether  VA  will  offer  the 
lender  an  election  to  convey  the 
property  to  the  VA  an  set  forth  at  38 
CFR  3e.432a  A  key  component  of  this  is 
the  "net  value"  of  the  property  to  the 
Government  as  defined  in  38  CFR 
36.4301.  Essentially,  "net  vahie"  is  the 
fair  market  value  of  the  property,  minus 
the  total  of  the  costs  the  Administrator 


estimates  would  be  incurred  by  VA 
resulting  from  the  acquisition  and 
disposition  of  the  property  for  property 
taxes,  assessments,  liens,  property 
maintenance,  property  improvement 
administration  and  resale.  Under  the 
definition.  VA  will  review  each  year  the 
average  operating  expenses  incurred  for 
properties  acquired  under  38  CFR 
38.4320  which  were  sold  during  the 
preceding  three  fiscal  years  and  the 
average  administrative  cost  to  the 
government  iksodated  with  the 
property  management  activity.  This 
section  provides  that  VA  will  annually 
update  Uie  percentage  and  publish  a 
notice  of  the  new  percentage  in  the 
Fedefal  Ra^ster.  For  Fiscal  Year  1988. 


the  percentage  was  ia75  percent  For 
Fiscal  Year  1989,  the  percentage  will  be 
10.63  pehcent  based  upon  the  operating 
expenses  inctured  for  Fiscal  Yeare  1986, 
1987  and  1988.  Accordingly.  VA  will 
subtract  10.63  percent  from  the  fair 
market  value  of  the  property  to  be 
liquidated  in  order  to  arrive  at  the  "net 
value"  of  the  property  to  VA.  The  new 
percentage  will  be  used  in  "net  value" 
calculations  made  by  VA  on  or  after 
January  la  1988. 

Dated:  Januaiy  5. 1968. 
Thomas  K.  TunafB, 
Administrator. 
[PR  Doc  89-1063  Filed  1-17-68:  8:45  am] 
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FEOBIAL  ENEftOV  RCOULATOIIV 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
FREVKMIS  announcement:  January  9. 
1989,  54  FR  730. 

FREVKMiSLY  ANNOUNCED  TIME  AND  DATE 
OF  meeting:  January  11. 1989.  lOKX)  a.m. 
CHANGE  IN  THE  MEETING:  The  following 

Docket  Numbers  have  been  added  to 
Item  CAG-22  for  the  agenda  January  11. 
1989: 

Item  No..  Docket  No.,  and  Company 

CAG-22— RP86-165-002.  RP88-165-003,  RP86- 
165-004.  RP86-166-<Xn.  RP86-ia6-0D2  and 
RP86-166-003.  Kentucky  West  Virginia  Gaa 
Company. 

LobO.CasheU. 

Secretary. 

(FR  Doc.  88-1221  Filed  1-13-89  1:36  pm] 
BttXING  cooc  a/iT-ca-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday. 

January  23, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  begiiming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  )anuary  13. 1989. 
William  W.  Wiles, 
Secretary  of  the  Board. 

ira  Doc.  89-1246  Filed  1-13-89,  3:45  pm] 

aiUJNO  COOE  C210-01-M 


NUCLEAR  REGULATORY  ( 

DATE  Weeks  of  January  16.  23.  30.  and 

February  6, 1980. 

place:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Open  and  Closed.  ~~ 

MATTERS  TO  BE  CONSIOERKOC 

WeekoTlanuaiyU 

Thursday.  January  19 

10:00  a.m. 
Briefing  on  Medical  Use  of  By-Product 
Materials  (Public  Meeting) 
11:30  a.m. 
Affirmation/Disctission  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  lanuary  23— Tentative 

Monday.  January  23 

2H)0p.m. 
Briefing  on  Accident  Management  Program 
(Public  Meeting) 

Tuesday,  January  24 

2:30  p.m. 
Briefing  on  the  Progress  of  GE  Advanced 
BWR  Standard  Plant  Review  (Public 
Meeting) 

Wednesday.  January  25 

10:00  ajn. 
Briefing  by  Executive  Branch  (Qosed — Ex. 
1) 
Thursday.  January  2S 

lOiJO  a.m. 
Briefing  on  Final  Report  on  BWR  MARK  I 
Containment  Issues  (Public  Meeting) 
11.30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  30— Tentative 

Thursday.  February  2 

lOM)  a.m. 
Periodic  Briefing  on  EEC  Programs  (Public 
Meeting) 
2.-00  p.m. 
Briefing  on  Proposed  Rulemaidng  on 
Substandard  Components  (Public 
Meeting) 
3:30  p.m. 
Afifirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  •— Tentative 

Monday.  February  6 

2.-00  p.m. 
Briefing  on  Status  of  Peach  Bottom  (Public 
Meeting) 

Tuesday.  February  7 

2.-00  p.m. 
Briefing  on  Final  Rule  Regarding  the  High 


Level  Waste  Management  Licensing 
Support  System  (Public  Meeting) 

Wednesday.  February  8 

lOMiajn. 
Briefing  on  Final  Rule  on  Fitness  for  Duty 
(Public  Meeting) 
2.1X)  p.m. 
Briefing  by  Executive  Braitch  (dosed— Ex. 
1) 

Thursday.  February  9 

Briefing  on  Final  Rule  on  Early  Site 
Permits.  Standard  Design  Certilicalion: 
and  Combined  Licenses  for  Nuclear 
Power  Reactors  (Public  Meeting) 
2M)p.m. 

Briefing  on  Safety  Goal  Implementation 
Plan  (Public  Meeting) 
3:30  p.m. 

Anirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 


ADDITIONAL  BTORMATION:  Affirmation 
of  "Policy  Statement  on  Cooperation 
with  States  at  Commertd^l  Nuclear 
Power  Plants  and  Other  Nuclear 
Production  on  Utilization  Fadlites" 
scheduled  for  January  13.  cancelled. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmatioo.  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  tliis  date. 

TO  VERTY  THE  STATUS  OF  MECTBIOS 

CAU.  (RECORDMG):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

BTOHMATION:  William  HilL  (301)  492- 

1661. 

William  M.  HiU.  |r..  ^_^ 

Office  of  the  Secretary. 

January  13. 1989.  - 

|FR  Doc.  89-1233  Filed  1-13-89:  2J8  pm| 

BIUJNG  cooc  TSM-et-M 


UMTED  STATES  PAROLE  ( 

DATE  AND  TIME  Tuesday.  February  7. 

1989  9HX)  a.m.  to  2.-00  p.m. 

PLACE:  5550  Friendship  Boulevard. 

Chevy  Chase.  Maryland  20815. 

STATUS:  Closed  pursuant  to  a  vote  to  be 

taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED:  Appeals  tO 
the  Commission  of  approximately  13 
cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference 


BEST  COPY  AVAILABLE 
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under  28  CFR  Z27.  These  are  all  cases 

originally  heard  by  examiner  panels 

wherein  inmates  of  Federal  prisons  have 

applied  for  parole  or  are  contesting 

revocation  of  parole  or  mandatory 

release. 

CONTACT  KMON  NM  MORI 

INTOWMATIOW:  Jeffrey  Kostbar.  Case 
Analyst.  National  Appeals  Board  United 
States  Parole  Commission.  (301)  492- 
5987. 

Date:  lanuary  12. 1968. 
MkhMl  A.  Stow. 

General  Counsel.  U.S.  Parole  Commisaion. 
(FR  Doc  89-1201  Filed  1-13-89: 1:36  pml 
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Corrections 


Federal  Register 

Vol.  54.  No.  11 

Wednesday,  |anuafy  18.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  ttie  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  Issued  as  signed 
doovnents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  6 1 1  and  663 
(Docket  No.  81130-8265] 

Pacific  Coast  Groundfish  Fishery; 
Foreign  Fisheries 

Correction 

In  rule  document  88-30215  beginning 
on  page  32  in  the  issue  of  Tuesday, 


January  3, 1989,  make  the  following 
correction: 

On  page  34.  in  'Table  1",  in  the  first 
table-column,  imder  "Species",  the 
seventh  line  should  read,  "Other  Fish:* 

BNJJNO  CODE  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  357 

[Docket  No.  82N-016S] 

Orally  Administered  Menstrual  Drug 
Products  for  Over-ttie  Counter  Human 
Use;  Tentathre  Final  Monograph 

Correction 

In  proposed  rule  document  88-26155 
beginning  on  page  46194  in  the  issue  of 
Wednesday,  November  16, 1988,  make 
the  following  corrections: 


1.  On  page  46194,  in  the  first  column, 
the  document  headings  are  incomplete 
and  should  read  as  set  forth  above. 

2.  On  page  46200.  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
second  line.  "November  16. 1989"  should 
read  "March  16, 1989". 

3.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  second  line.  "March 
16. 1989"  should  read  "November  16. 
1989". 

BIUJNO  CODE  1S0S414> 


Wednesday 
January  18,  1989 


4 


Part  II 

Department  of  the 
Interior 

Minerals  IManagement  Service 

30  CFR  Parts  256  and  281 

Outer  Continental  Shelf  Minerals  and 
RIghts-of-Way  Management;  General 
Leasing  of  Minerals  Other  Than  Oil,  Gas, 
and  Sulphur  in  the  Outer  Continental 
Shelf;  Final  Rule 


i^  §  ^ 
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DEPARTMENT  OF  THE  INTERIOfl 

Minerals  Management  Servie# 

30  CFR  Parts  256  and  281 

Outer  Continental  SheH  Minerals  and 
mghts^-Way  Management;  General 
Leasing  of  Minerals  Other  Than  Oil, 
Gas,  and  Sulphur  in  the  Outer 
Contmental  Shelf 

aoency:  Minerals  Management  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Rnal  rule  establishes 
regulations  for  the  leasing  of  minerals 
other  than  oil,  gas,  and  sulphur  in  the 
Outer  Continental  Shelf  (OCS)  of  the 
United  States.  The  rule  specifies  leasing 
procedures  and  basic  lease  conditions 
and  is  intended  to  ehsure  that  adjacent 
States  and  the  public  have  an  early 
opportunity  for  effective  participation  in 
the  leasing  process.  The  rule  is  the 
second  in  a  series  of  three  rules 
designed  to  estabUsh  a  comprehensive 
leasing  and  regulatory  program  for  OCS 
minerals  other  than  oil,  gas.  and  sulphur. 
The  series  of  rules  recognizes  the 
special  circumstances,  issues,  and 
requirements  associated  with  those  OCS 
minerals.  It  establishes  practices  and 
procedures  for  wise  management  of 
OCS  resources,  permitting  balanced 
orderly  leasing  of  minerals  other  than 
oil.  gas,  and  sulphur  while  protecting  the 
human,  marine,  and  coastal 
environments:  preserving  and 
maintaining  free  enterprise  competition; 
and  minimizing  or  eliminating  conflicts 
between  OCS  mineral  activities  and 
other  uses  and  users  of  the  OCS 
pursuant  to  the  Department  of  the 
Interior's  (DOI)  authority  under  the 
Outer  Continental  Shelf  Lands  Act 
(OCSLA).  as  amended  (43  U.S.C.  1334). 
CFFECnvi  OA-re:  February  17, 1989. 
FOn  FURTHER  MRNIMATKMI  CONTACR 

John  V.  Mirabella:  Branch  of  Rules. 
Orders,  aiwl  Standards;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston. 
Virginia  22091;  telephone  (703)  648-7616 
or  (FTS)  959-7816. 
SUPPLfMCNTARY  INFORMATIOM: 

Synopsis 

The  Minerals  Management  Service 
(MMS)  is  establishing  a  separate 
regulatory  regime  governing  activities 
associated  with  prelease  prospecting, 
leasing,  and  postlease  activities 
associated  with  the  discovery, 
delineation,  development,  and 
production  of  OCS  minerals  other  than 
oil,  gas,  and  sulphur.  The  new 
regulations  are  designed  to  recognize 


the  differences  between  the  OCS 
activities  associated  with  the  discovery, 
development,  and  production  of  oil.  gas. 
and  sulphur  and  similar  activities 
associated  with  OCS  minerals  other 
than  oil,  gas,  and  sulphur.  These 
regulations  address  issues  identified  by 
MMS  as  well  as  issues  raised  by 
representatives  of  industry  (potential 
OCS  mineral  lessees  and  permittees 
under  these  regulations),  other  Federal 
Agencies,  State  and  local  governments, 
and  the  public.  To  accomplish  this  goal, 
it  was  felt  that  the  regidatory  regime 
should  be  designed  to  do  the  following: 

(1)  Recognize  the  special 
circimistances,  issues,  and  requirements 
associated  with  the  discovery, 
development,  and  production  of  OCS 
minerals  other  than  oil,  gas,  and  sulphur 

(2)  Assure  that  States,  and  through  the 
States  local  governments,  that  are 
directly  affected  by  OCS  mineral  mining 
activities  are  provided  an  op>portunity 
for  consultation  and  coordination  on 
policy  and  planning  decisions  relating  to 
the  management  of  OCS  resources: 

(3)  Avoid  or  minimize  conflicts 
between  OCS  mineral  mining  activities 
and  other  ocean  users  and  uses: 

(4)  Balance  orderly  mineral  resource 
development  with  protection  of  the 
human,  Buune.  and  coastal 
environments: 

(5)  Insure  the  public  a  fair  and 
equitable  ret\im  on  the  resources  of  the 
OCS: 

(6]  Preserve  and  maintain  Eree 
enterprise  competition: 

(7)  Eiuxmrage  development  of  new 
and  improved  technology  for  OCS 
mineral  resource  development  which 
will  avoid  or  minimize  risk  of  damage  to 
the  human,  marine,  and  coastal 
environments;  and 

(8)  Establish  practices  and  procedures 
for  wise  and  efficient  management  of 
the  natural  resources  of  the  OCS. 

This  rule  establishes  practices  and 
procedures  specific  to  the  activities 
associated  with  the  leasing  of  OCS 
minerals  other  than  oil,  gas.  and  sulphur. 
A  final  rule  is  also  being  established  to 
govern  postlease  operations. 

On  April  19. 1985.  MMS  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  for  regulations  to 
govern  the  leasing  of  OCS  minerals 
other  than  oil,  gas,  or  sulphur. 
Comments  and  recommendations 
received  in  response  to  that  ANPR  were 
summarized  in  the  Public  Comments  and 
Agency  Responses  portion  of  the  Notice 
of  Proposed  Rulemaking  (NPR)  that  was 
published  on  August  18, 1988  (53  FR 
31424],  to  propose  rules  to  govern 
leasing  of  minerals  other  than  oil,  gas, 
and  sulphur  in  the  OCS. 


On  October  3, 1988.  a  Notice  was 
published  in  the  Federal  Register  (53  FR 

38739)  which  extended  the  comment 
period  on  the  proposed  riile  from 
October  3, 1988,  to  November  2, 1988.  A 
total  of  23  commeitts  and 
recommendations  were  received.  Five  of 
diose  requested  that  the  comment  period 
be  extended  beyond  October  3. 1988. 
The  18  remaining  responses  to  the 
August  18, 1988,  NPR  were  comprised  of 
7  comments  and  recommendations  from 
State  agencies;  1  comment  from 
industry;  4  comments  from 
environmental  organizations;  2 
comments  from  individuals;  2  comments 
from  other  Federal  Agencies;  1  comment 
from  a  U.S.  Senator;  and  1  comment 
from  a  group  comprised  of 
representatives  of  State  governments, 
environmental  organizations,  and 
industry.  A  review  and  discussion  of 
diose  conunents  will  be  found  in  the 
section  entitled  Public  Comments  and 
Agency  Responses. 

The  first  part  of  the  regulatory  regime 
to  govern  dCS  mineral  mining  activities 
(30  CFR  Part  280)  was  pubhshed  in  the 
Federal  Register  on  July  5. 1988  (53  FR 
25242),  effective  August  4. 1988.  It 
established  practices  and  procedures 
specific  to  prospecting  activities 
associated  with  geological  and 
geophysical  (G&G)  exploration  and 
scientific  research  for  OCS  minerals 
other  than  oil,  gas,  and  sulphur.  The 
provisions  of  30  CFR  Part  280  are  also 
applicable  to  G&G  exploration  and 
scientific  research  activities  conducted 
by  a  lessee  on  unleased  lands  and  those 
conducted  on  leased  OCS  lands  by  a 
person  who  is  not  the  operator  or  lessee. 
A  final  rule  designed  to  govern 
operations  under  leases  for  such  OCS 
minerals  appears  in  another  part  of  this 
Federal  Register. 

The  DOI's  Responsibilities 

This  rule  is  an  action  within  the 
statutory  authority  of  the  Secretary  of 
the  Interior  (Secretary)  and  is  intended 
to  promote  and  encourage  private 
enterprise  in  the  development  of  an 
economically  sound  and  stable  domestic 
materials  industry  in  the  United  States 
while  providing  an  appropriate  level  of 
protection  for  the  human,  marine,  and 
coastal  environments. 

Section  8(k)  of  the  OCSLA  provides 
specific  legal  authority  and 
responsibility  for  the  leasing  of  minerals 
other  than  oil,  gas,  and  sulphur  in  the 
OCS.  This  authority  and  responsibility 
exercised  in  conjunction  with  the  20 
other  sections  of  the  OCSLA  which  are 
applicable  in  whole  or  in  part,  and  other 
laws  provide  the  Secretary  with 
adequate  flexibility  and  guidelines  to 
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establish  and  administer  an  OCS 
minerals  leasing  and  mining  program  for 
minerals  other  than  oil,  gas,  and  sulphur. 

The  DOI  and  MMS  recognize  the 
potential  for  adverse  environmental 
impacts  as  a  result  of  OCS  mineral 
development  activities.  These  potential 
impacts  will  be  identified  and 
appropriate  mitigation  measures 
determined  as  part  of  DOI's 
environmental  review  process.  Under 
EX)rs  case-by-case  approach,  issues 
common  to  all  forms  of  OCS  mining 
activities  associated  with  OCS  minerals 
other  than  oil.  gas,  and  sulphur  will  be 
covered  by  regulations  governing  GftG 
prospecting  and  scientific  research  (30 
CFR  Part  280),  leasing  (30  CFR  Part  281). 
and  postlease  operations  (30  CFR  Part 
282). 

liie  plaimed  lease  sale  for  Norton 
Sound  is  an  example  of  the  way  DOI 
carries  out  its  National  Environmental 


Policy  Act  (NEPA)  responsibilities.  On 
March  11, 1988,  MMS  published  a  Notice 
of  Intent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  in  the  Federal 
Register  (53  FR  8134)  in  association  with 
a  Request  for  Comments  and 
Nominations  for  a  Lease  Sale  in  Norton 
Sound.  Lease  sale  EIS's  such  as  the  one 
being  prepared  for  Norton  Sound  will  be 
augmented  by  additional  environmental 
documentation  prior  to  the  approval  of 
postlease  development  and  production 
operations. 

Using  this  case-by-case  approach, 
mitigation  measures  can  be  defined  with 
specificity  as  mineral  resource  targets 
are  identified  and  recovery  methods  are 
defined  Commodity-specific  issues  will 
be  covered  hy  specially  designed  lease 
stipulations  identified  at  the  time  the 
targeted  OCS  minerals  are  offered  for 
lease.  Site-specific  issues  identified  after 
the  issuance  of  a  lease  will  be 

Table  1— Minerals  Management  Service 


addressed  through  conditions  of 
approval  of  Delineation.  Testing,  or 
Mining  Plans  for  the  conduct  of 
postlease  operations.  Based  on  this 
approach  and  information  obtained  from 
lessees  in  support  of  proposed 
operations  and  as  a  result  of  MMS's 
Environmental  Studies  Program.  MMS 
believes  that  protection  of  the 
environment  is  compatible  with  the 
recovery  of  minerals  other  than  oil  gas. 
and  sulphur  from  the  OCS. 

Background 

During  the  period  of  1954  through 
1988,  seven  lease  offerings  were 
completed  for  salt  sulphur,  and 
phosphate  minerals  using  the 
regulations  promulgated  at  30  CFR  Part 
256  under  the  OCSLA.  These  lease 
offerings  resulted  in  the  receipt  of  high 
cash  bonus  bids  totaling  more  than  S54 
million.  (See  Table  1.) 


(jMse  ottering:  date  at  ottering;  and  location 

Number  of 
tracts 
offered 

Aoes 
offered 

Number 

o(  tracts 

bid  on 

Total  bonus 
fiigh  btd 

Number 
odrad* 
loom! 

Number 
fwpodsd 

Nun«ter 
eUtaOt 
recewwd 

1— io/9a/S4— .<;i4j  A 

loe 

10 
658 

8 

120 

51 

S?3.630 
22.065 

957.520 
16.995 

165.605 

593.071 

5 

1 

50 

1 

38 

14 

S^233JS0O 
75,250 

33.740,309 

30,564 

3.678.045 

15.149.327 

5 

1 
SO 

1 

4 

14 

5 

a— o<>/ig/fia— .<;aJA          

1 

13— 19/14/«i<>— &4.TX                             

113 

17— 0«/0«i/fi7_<>4A   

1 

?n— nfiyis/«o— .«i4j  A    ,         , 

34 

43 

S/S— 09/94/8A— StJ-nCVM 

20 

Totito __ 

955 

2,279^06 

109 

53,906,996 

75 

34 

183 

Paciic  piKMptato  leoe  oNarins:*  « 

PH— i9/isysi— $o^:a 

16 

80.640 

6 

122,000 

6 

6 

>  ToM  amount  o(  al  bida  raoalMd  tor  al  laaae  offerings— $82,527,068. 

*  Total  amount  of  al  rentals  for  al  lease  offerings— $297,860. 
'Total  amourit  of  a*  bid*  received— $122,000. 

*  Total  bonuses  (and  rentals)  were  refunded  due  to  dncovery  of  unexploded  ftoval  proiectSe*  on  ocean  floor 


Gold  is  being  recovered  from  placer 
deposits  in  Alaska's  State  waters  near 
Nome.  Sand  and  gravel  are  being 
produced  from  Lake  Erie  and  in  Long 
Island  Sound  and  New  Yoric  Harbor  in 
New  York's  and  New  Jersey's  State 
waters.  Interest  has  been  expressed  in 
acquiring  prospecting  permits  for  sand 
and  gravel  in  Federal  offshore  waters. 

The  MMS  is  working  closely  with  nine 
coastal  States  through  joint  State/ 
Federal  task  forces  and  other 
arrangements  to  study  the  engineering, 
economic,  and  environmental  aspects 
associated  with  the  mining  of  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
These  arrangements  include  a  special 
working  group  with  Alaska  and  five  task 
forces  involving  eight  other  coastal 
States:  Hawaii;  Oregon;  Georgia;  North 
Carolina;  and  Alabama,  Louisiana, 
Mississippi,  and  Texas. 

Minerals  other  than  oil,  gas,  and 
sulphur  which  may  be  discovered  and 


produced  from  the  OCS  include  over  80 
different  commodities,  including  a 
number  of  strategic  minerals  with 
limited  domestic  availability.  Although 
OCS  mineral  resource  data  are  limited, 
estimated  quantities  of  minerals 
associated  with  cobalt-rich  manganese 
crusts  would  appreciably  increase  the 
U.S.  reserve  base  for  strategic  materials 
such  as  cobalt,  nickel  and  manganese. 
Existing  world  ore  reserves  of  these 
minerals  are  adequate  for  the 
foreseeable  future,  but  they  are 
controlled  by  relatively  few  producer 
countries  that  could  potentially  exercise 
leverage  over  commodity  prices. 

The  OCS  mineral  deposits  that  have 
nearer  term  economic  potential  include 
heavy  mineral  placers  containing  gold, 
chromium,  platinum-group  minerals,  tin, 
and  titanium,  as  well  as  sand  and  gravel 
for  construction  material.  Phosphorite 
crusts  and  nodules,  as  well  as  extensive 
bedded  deposits  off  the  U.S.  east  coast. 


are  a  potential  future  source  of 
phosphate — now  a  major  VS.  mineral 
export  and  an  essential  mineral  import 
to  many  world  agricultural  regions. 

The  rule  establishes  t  broad 
regulatory  frameworL  "".•>  subsequent 
lease  stipulatioiu  w^Rdeiu.e  site-, 
commodity-,  and  technM^-specific 
requirements;  and  the  appropriate  public 
and  environmental  review  of  leasing 
proposals  and  proposed  postlease 
operations  will  facilitate  the 
consultation  and  coordination  processes 
authorized  under  Federal  law. 

Regulaticn  Organization 

This  rule  governs  the  leasing  of 
minerals  other  than  oil.  gas,  and  sulphur 
in  the  OCS.  The  rule  is  divided  into  five 
subparts.  Subpart  A.  General,  contains 
requirements  of  a  general  nature  such  as 
qualifications  of  a  lessee  and  disclosure 
of  information.  Definitions  applicable  to 
the  entire  rule  are  also  contained  in 
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Subpart  A.  Subpart  B.  Leasing 
Procedures,  establishes  the  procedures 
which  will  be  followed  in  preparing  for 
and  conducting  lease  sales.  This  subpart 
establishes  many  of  the  provisions 
which  assure  input  from  States, 
industry,  interest  groups,  and  the  public. 
Subpart  C,  Financial  Considerations, 
establishes  provisions  for  the 
determination  and  payment  of  rent  and 
royalty  and  the  submission  of  bonds. 
Subpart  D,  Assignments  and  Lease 
Extensions,  establishes  provisions  for 
the  transfer  of  leases  and  for  the 
extension  of  leases  in  the  event  of  a 
suspension  of  production  or  other 
operations.  Subpart  E,  Termination  of 
Leases,  establishes  provisions  for  the 
relinquishment  and  termination  of 
leases. 

Public  Comments  and  Agoacy 
Response  i 

Provisions  of  the  final  rule  are 
discussed  below  in  a  section-by-section 
discussion  of  the  comments  and 
recommendations  received  in  response 
to  the  August  18, 1988.  I^R  (53  FR 
31424). 

General  Comments 

Comment  Some  commenters  stated 
that  the  rule  was  premature  due  to  the 
depressed  conditions  pf  the  minerals 
markets  and  apparent  lack,  of  industry 
interest  One  of  the  commenters 
suggested  that  any  lease  sales  that  are 
to  be  held  in  the  near  future,  such  as  the 
proposed  sale  off  Alaska,  could  be 
accomplished  through  State/Federal 
agreements  without  regulations  in  place. 

Response:  The  MMS  does  not  agree 
that  the  rules  are  premature.  Not  all 
minerals  markets  are  depressed  and 
some  minerals  industry  interest  in 
leasing  OCS  minerals  exists.  Forty-five 
GftC  exploration  (prospecting]  permits 
have  been  issued  since  the  1960's,  with 
over  80  percent  of  those  issued  having 
been  issued  since  1982.  The  MMS  agrees 
that  lease  sales  could  be  held  in  the 
absence  of  these  regulations.  However, 
mining  company  representatives  have 
stated  that  without  regulations,  they 
cannot  accurately  predict  the  economics 
of  the  operation  nor  can  they  raise 
necessary  venture  capital  without 
regulatory  certainty. 

Comment  Several  commenters 
asserted  that  the  OCSLA  was  an 
inappropriate  and  inadequate  vehicle 
for  marine  mining  and  recommended 
that  DOI  seek  new  legislation.  The 
reasons  given  for  the  recommendation 
include:  (1)  That  the  OCSLA  was  written 
for  oil  and  gas  and  never  intended  for 
marine  mining;  (2)  the  OCSLA  does  not 
adequately  balance  national  and^tate 
interests  anJ  provides  for  little^tate 
involvement  in  the  decisionmaking 
process;  (3)  the  OCSLA  does  jiot  provide 


for  revenue  sharing:  (4)  the  OCSLA  gives 
the  Secretary  too  much  discretion  in 
formulating  a  program  to  govern  OCS 
mining:  and  (5]  the  requirement  for  a 
competitive  upfront  cash  bonus  bid  is  a 
disincentive.  These  commenters 
suggested  that  DOI  desist  from  further 
promulgation  of  rules  under  the  OCSLA 
and  seek  new  stand-alone  legislation. 

Response:  The  suggestion  to  defer 
promulgation  of  rules  in  favor  of  new 
stand-alone  legislation  was  not  adopted. 
The  OCSLA  expressly  extends  the  DOI's 
jurisdiction  and  responsibility  to  OCS 
minerals  other  than  oil,  gas.  and  sulphur. 
The  responsible  course  of  action  is  to 
tailor  implementing  regulations  in  the 
best  fashion  available  under  law  to  meet 
the  requirements  of  OCS  mining.  The 
OCSLA  provides  a  clear  legal  basis  for 
the  promulgation  of  regulations  to 
govern  OCS  mining.  Sections  5  and  8(k) 
of  the  OCSLA,  in  combination  with  19 
other' sections  of  the  OCSLA  which  are 
apphcable  in  whole  or  in  part  to 
minerals  other  than  oil,  gas,  and  sulphur, 
clearly  and  specifically  grant  authority 
and  responsibility  to  the  Secretary  to 
prescribe  terms  and  conditions 
appropriate  to  the  regulation  of  OCS 
mining,  including  prelease  prospecting, 
leasing,  and  postlease  operations.  Used 
in  conjunction  with  other  applicable 
OCSLA  provisions  and  other  laws,  there 
is  substantial  and  sufficient  authority  for 
ensuring  appropriate  balance  of  national 
and  State  interests.  It  is  true  that  there  is 
no  provision  for  revenue  sharing  with 
adjacent  coastal  States  but  such  a 
provision,  with  a  limited  recent 
exception,  is  also  not  available  for  oil 
gas,  and  sulphur.  Proposals  for  revenue 
sharing  have  been  opposed  by  the  last 
several  administrations.  Recognizing 
that  there  are  differences  between  oil 
and  gas  and  other  minerals,  the  OCSLA 
provides  the  Secretary  with  the 
necessary  flexibility  for  administration 
of  a  responsible  OCS  mining  program. 

There  is  clear  value  in  the 
establishment  of  a  separate  regulatory 
regime  for  OCS  minerals  other  than  oil, 
gas,  and  sulphur.  While  lease  sales 
could  be  held  and.  in  fact,  have  been 
held  under  existing  regulations,  mining 
company  representatives  have 
expressed  a  desire  for  regulations  which 
would  permit  them  to  more  accurately 
predict  the  economics  of  projected 
operations.  Greater  regulatory  certainty 
will  facilitate  the  raising  of  necessary 
venture  capital 

Comment  Several  commenters 
recommended  that  DOI  prepare  a 
programmatic  EIS  citing  the  need  to  deal 
with  large  areas  and  the  cumulative 
effects  of  mining.  Commenters  stated 
that  the  MMS  Report  No.  87-0035 
"Marine  Mining  on  the  OCS"  did  not 
adequately  ad(D«ss  environmental 
effects.  Commenters  also  recommended 


that  Dd  commit  to  the  preparation  of  an 
EIS  prior  to  each  lease  sale.  Reasooa 
dted  included  air  quality  concerns  and 
the  need  to  conduct  an  EIS  when 
different  technology  is  involved  in  a 
subsequent  lease  sale. 

Response:  The  MMS  does  not  agree 
that  preparation  of  a  programmatic  EIS 
is  necessary,  desirable,  or  practical.  The 
provisions  of  NEPA  and  the 
implementing  regulations,  together  with 
DOI's  interpretation  of  the  situation  and 
need  will  determine  when  an  EIS  is 
prepared.  The  MMS  anticipates  that  an 
EIS  will  be  prepared  prior  to  the  first 
lease  sale  in  an  area,  and  that  the 
observed  effects  of  mining  activities  in 
specific  areas  and  the  cumulative  effects 
of  actiial  mining  operations  will  be 
addressed  in  subsequent  NEPA 
dociunents  prepared  in  anticipation  of 
further  lease  sales.  Those  NEPA 
documents  would  also  consider  the 
potential  impacts  of  mining  methods  and 
other  information  developed  subsequent 
to  the  most  recent  EIS.  Thus,  compliance 
with  NEPA  would  be  accomplished  on  a 
case-by-case  basis  for  subsequent  lease 
sales.  For  lease  sales  subsequent  to  the 
first  sale  in  an  area,  an  EIS  would  be 
prepared  when  technology,  mining 
methods,  other  conditions,  or  impacts 
are  sufficiently  different  than  the 
conditions  or  impacts  considered  for  an 
earlier  lease  sale  for  which  an  EIS  was 
prepared,  or  when  otherwise  required 
by  NEPA. 

Comment  A  commenter 
recommended  shared  State/Federal 
management  of  the  program  as  a  means 
of  dealing  with  resolution  of  State/ 
Federal  disputes  which  may  be 
jurisdictional  issues  or  matters  arising 
from  the  implementation  of  cooperative 
agreements. 

Response:  The  MMS  anticipates  that 
adjacent  States  will  play  an  active  role 
in  the  leasing  program  for  OCS  minerals 
other  than  oil.  gas,  and  sulphur.  States 
are  encouraged  to  join  in.  or  to  initiate 
requests  for,  the  establishment  of  joint 
State/Federal  coordination 
arrangements.  Joint  State/Federal  task 
forces  or  other  working  arrangements 
can  serve  as  vehicle  for  coordinating 
efforts  to  enforcement  of  safety, 
environmental,  and  conservation  laws 
and  regulations  (43  U.S.C  1334(a)  and 
1345(e]],  or  for  addressing  issues  and 
concerns  of  the  adjacent  States  early  in 
the  leasing  process.  The  participants  in 
these  task  forces  and  other  working 
arrangements  can  work  toward 
resolution  of  issues  of  mutual  concern.  It 
is  MMS's  responsibility  to  implement 
the  authorities  delegated  to  it  under 
applicable  Federal  laws  and  regulations. 
The  DOI  is  committed  to  working  with 
the  adjacent  States  to  resolve  issues  of 
mutual  concern. 


^ 
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Comment  Commenters  recommended 
that  MMS  find  a  means  of  providing 
financial  assistance  for  affected  States 
so  they  can  function  as  full  partners  in 
the  process. 

Response:  The  commenter  was 
referring  to  the  lack  of  provisions  in  the 
regulations  (and  in  the  OCSLA)  for 
revenue  sharing.  The  MMS  recognizes 
the  concerns  of  adjacent  States.  The 
MMS  has  attempted,  through 
mechanisms  such  as  joint  State/Federal 
task  forces  and  information  exchanges, 
to  provide  adjacent  States  an 
opportunity  to  cooperatively  participate 
in  planning  and  review  of  o^hore 
mining  activities.  This  joint  approach 
can  minimize  the  cost  to  adjacent  States 
associated  with  their  review  and 
assessment  of  OCS  minerals  activities. 

Subpart  A— General 

Section  281J!   Authority. 

Comment  Several  commenters  noted 
with  regard  to  1 281Z  that  the  OCSLA 
does  not  grant  to  DOI  jurisdiction  over 
those  offshore  areas  that  are  adjacent  to 
U.S.  territories  and  possessions. 

Response:  The  DOI  agrees  with  the 
commenters  that  the  OCSLA  does  not 
provide  jurisdiction  over  those  offshore 
areas  adjacent  to  lands  over  which  the 
United  States  exercises  jurisdiction  and 
control  but  which  are  not  States  (e.g.. 
Johnston  Island).  Jurisdiction  ova*  &ese 
areas  is  not  essential  to  the 
establishment  of  a  leasing  or  regulatory 
program  and  is  not  relevant  to  ^e 
promulgation  of  this  rule. 

Section  28U    Definitions. 

Comment  One  commenter 
recommended  that  in  S  281.3  the 
definition  for  lease  be  mineral  and  site 
specific 

Response:  The  limitation  on  the  rights 
granted  by  a  lease  with  regard  to  the 
mineral  covered  and  the  location  of  the 
leasehold  will  be  specified  in  each  OCS 
mineral  lease.  It  is  neither  necessary  not 
appropriate  to  limit  those  rights  through 
the  definition  of  the  term  "lease"  in  the 
regulations.  The  merits  of  restricting  the 
mineral  rights  granted  by  a  lease  to  a 
lessee  are  discussed  further  in  response 
to  comments  concerning  S  281.9. 

In  (  281.3.  the  definition  of 
"production"  was  deleted  as 
unnecessary.  Also,  the  definition  of 
"Governor"  was  modified  to  conform  to 
the  OCSLA  and  the  definition  of 
"person"  was  modified  to  conform  to  the 
rules  to  govern  operations  associated 
with  OCS  minerals  other  than  oil,  gas 
and  sulphur.  No  substantive  change 
from  the  proposed  rule  is  intended  by 
these  changes. 


There  was  no  i  281.4  in  the  proposed 
rule.  To  adjust  for  that  omission. 
Si  281.5. 281.6,  281.7,  281 A  281S.  and 
281.10  in  the  proposed  rule  have  been 
renumbered  §§  281.4.  281.5. 281.6, 281.7, 
281A  and  28U  respectively. 

Section  281.4    (Proposed  §  ^1.5) 
Qualification  of  lessees. 

Comment  One  commenter  expressed 
doubts  that  award  of  a  lea^  on  the 
basis  of  the  highest  cash  bonus  bid.  as 
provided  for  in  {  281.5  (now  §  281.4). 
was  the  best  alternative  for  the  minerals 
industry  and  should  not  be  required.  The 
commenter  also  noted  the  fact  dxat  diat 
basis  is  the  only  authorized  medianism 
under  the  OCSLA  and  is  further 
evidence  of  the  need  for  new  legislation. 

Response:  As  discussed  earlier,  the 
DOI  does  not  feel  that  new  legislation  is 
essential  for  the  establishment  of  a 
regulatory  regime  to  govern  mining  on 
the  OCS  for  minerals  other  than  oU.  gas, 
and  sulphur.  Several  industry 
representatives  have  expressed  thor 
willingness  to  participate  in  a 
competitive  system. 

Section  281£    Proposed  §  281.9)  Rights 
to  minerals. 

Comment  It  was  recommended  that 
ri^ts  specified  under  a  lease  (S  281A 
now  S  281.8)  should  include  the  right  to 
only  specific  minerals  and  that  any 
associated  minerals  should  be  specified. 

Response:  This  comment  has  not  been 
adopted.  Unless  otherwise  specified  in 
the  Leasing  Notice,  a  lease  issued  under 
Part  281  will  include  all  OCS  minerals 
except  oil  gas,  sulphur,  and  pursuant  to 
section  12(e)  of  the  Act  source  materials 
essential  to  production  of  fissionable 
materials  ({  281.8(a)).  This  was  done  in 
order  to  minimira  environmental 
damage  and  for  the  sake  of  efficiency. 
While  a  mining  operation  probably 
would  be  designed  initially  to  recover 
certain  OCS  minerals,  the  lessee  should 
have  the  right  to  all  minerals  recovered 
during  the  mining  process.  After 
investing  the  effort  and  expense 
required  to  recover  OCS  minerals,  the 
lessee  should  not  be  required  to  return 
valuable  materials  to  the  seafloor  as 
tailings  simply  because  the  right  to 
produce  those  materials  is  not  conveyed 
by  its  lease. 

Several  different  mining  operations 
should  not  be  required  when  a  single 
mining  operation  could  be  undertaken 
which  would  result  in  the  area  being 
disrupted  only  once.  One  mine-through 
operation  rather  than  several  mine- 
through  operations  would  minimize  the 
potential  for  environmental  damage. 
When  one  mining  operation  does  not 
produce  all  valuable  minerals,  a  second 
mining  operation  or  technique  may  be 


needed  to  recover  the  other  minerals 
that  are  present  within  the  lease  area. 

In  order  to  be  able  to  balance 
protection  of  the  environment  and 
mineral  development,  the  Secretary 
retains  the  discretion  to  issue  mineral 
specific  leases  or  leases  covering  all 
minerals. 

Sectionals    (Prt^)osed § ZShlOl 
Jurisdictional  controversies. 

Comment  One  commenter 
recommended  that  dispute  resolution 
options  involving  jurisdictional 
controversies  under  (  281.10  (now 
§  281.9)  should  be  extended  to  include 
cooperative  agreements. 

Another  commenter  noted  that  neither 
the  leasing  nor  operating  rules 
addressed  jurisdictional  questions 
involving  a  mineral  resource  deposit 
that  lies  in  an  area  involving  both  State 
and  Federal  jurisdiction. 

Response:  Under  |  281.9  (proposed 
S  281.10).  the  DOI  construes  the  term 
"controversy"  to  mean  litigation  where 
the  "jurisdictional  controversy"  relates 
to  a  dispute  regarding  the  location  of  the 
common  boundary  between  the  OCS 
and  State  submerged  lands.  The 
Secretary  may  enter  into  agreements 
with  the  State  to  resolve  litigated 
boimdary  disputes.  The  situation  where 
an  OCS  resource  extends  under 
adjacent  State  lands  is  best  addressed 
by  the  unitization  of  the  common 
orebody  as  provided  for  in  i  281.11(d)(1) 
of  this  part  The  fact  that  an  orebody 
extends  under  both  State  and  Federal 
lands  does  not  in  and  of  itself  constitnte 
a  controversy. 

To  address  management  of  OCS 
mineral  deposits  which  straddle  State/ 
Federal  jurisdiction.  DOI  hopes  to  be 
able  to  develop  an  agreement  with  the 
adjacent  State  for  joint  management  to 
the  degree  joint  management  is  needed 
for  the  enforcement  of  safety, 
environmental,  and  conversation  laws 
and  regulations  (43  U.S.C  1334(a))  and 
the  protection  of  correlative  ri^ts.  The 
agreement  would  involve  both  the  State 
and  Federal  lessees  and  assure 
coordination  and  cooperation  to  the 
extent  necessary  to  maximize  efficiency, 
reduce  the  regulatory  burden,  and 
obtain  an  equitable  return  to  all  parties. 
When  a  mineral  deposit  straddl^  the 
State/Federal  boundary,  the  lessees 
typically  will  negotiate  an  appropriate 
agreement  to  cover  mining  operations  on 
the  leases  and  the  allocation  of  costs 
and  benefits  to  the  owners  of  divided 
interests  in  the  area  embraced  by  the 
Federal  and  State  leases  that  are  made 
subject  to  the  unit  agreement 
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Subpart  B — Leasing  Procedures 

Section  281. 1 1    Unsolicited  request  for 
a  lease  sale.  (Formerly  Request  for  a 
lease  sale  and  submission  of 
information.) 

Comment  A  commenter 
recommended  that  MMS  require 
submittal  of  environmental  information 
under  S  281.11  when  a  person  requests  a 
lease  sale. 

Response:  The  title  of  f  281.11  has 
been  modified  to  better  reflect  the 
purpose  of  the  section.  The  provisions  of 
I  281.11  are  voluntary,  allowing  those 
individuals  with  an  interest  in  obtaining 
leases  for  OCS  minerals  to  request  that 
DO!  initiate  steps  leading  to  a  lease 
sale.  However,  the  pereon  requesting  a 
lease  sale  may  not  be  in  a  position  to 
provide  environmental  information,  and 
such  a  requirement  should  not  bar  the 
person  from  requesting  that  the  DOI 
initiate  steps  leading  to  a  lease  sale.  It 
would  be  in  the  interest  of  the  person 
requesting  the  initiation  of  steps  leading 
to  a  lease  sale  to  provide  as  much 
information  as  possible.  The  more 
information  that  the  DOI  has  to  consider 
at  the  time  it  considers  a  request  for  a 
lease  sale,  the  less  time  will  be  required 
to  obtain  additional  information  that 
may  be  needed. 

Comment  A  comment  was  made  that 
the  Governors  of  adjacent  Stales  should 
be  noticed  when  there  is  a  request 
under  i  281.11  for  a  lease  sale. 

Response:  The  Secretary  intends  to 
notify  Governors  of  adjacent  States 
when  foUowup  action  is  being  taken 
with  respect  to  a  request  for  a  lease  sale 
submitted  under  {  281.11.  Such 
notification  would  typically  occur  as  an 
early  step  in  the  decision  process  as  to 
whether  to  proceed  with  an  OCS 
mineral  lease  sale.  At  that  time,  the 
Secretary  may  invite  the  Governor  of  an 
adjacent  State  to  join  in.  or  the 
Governor  of  the  adjacent  State  may 
request  initiation  of,  a  joint  State/ 
Federal  coordination  arrangement 
Should  the  Secretary  decide  from  the 
offset  not  to  initiate  the  steps  leading  to 
a  lease  sale,  then  there  would  be  little 
need  to  advise  the  Governor  of  the 
adjoining  State. 

Section  281. 12    Request  for  OCS 
mineral  information  and  interest 

Comment  Commenters  recommended 
that  the  Director's  first  step  in  initiating 
a  lease  sale  should  be  the  publication  of 
a  request  for  information  and  interest 
under  |  281.12.  A  commenter  also 
recommended  that  information  should 
be  requested  on  specific  minerals  in 
specific  tracts. 

Response:  It  is  anticipated  that  in 
most  instances  the  Secretary  wrill 


request  interest  in  and  information  on 
the  offering  of  all  available  OCS 
minerals  for  lease.  The  responses  to  the 
request  should  include  information 
relating  to  the  need  to  limit  leasehold 
rights  to  specific  mineral  and  tract. 
Under  these  regulations,  the  Secretary 
retains  the  discretion  to  publish  a 
proposed  Leasing  Notice  as  a  first  step 
in  the  leasing  process  when  it  is 
determined  that  sufficient  interest  and 
information  exist  to  proceed  %vith  the 
offering  of  OCS  minerals  for  lease.  An 
example  may  be  the  offering  of  a  tract 
adjacent  to  an  existing  lease  where  an 
orebody  extends  onto  unleased  land  or 
the  reoffering  of  tracts  in  an  area  where 
no  new  impacts  need  to  be  considered. 
Information  concerning  specific  OCS 
minerals  in  a  specific  tract  should  be 
submitted  in  response  to  a  request  for 
information  and  Interest.  That 
information  may  also  be  submitted  in 
response  to  a  proposed  Leasing  Notice. 

Section  281.13   Joint  State/Federal 
coordination. 

Comment  Several  commenters 
expressed  the  view  that  {  281.13  should 
require  establishment  of  joint  State/ 
Federal  task  forces  or  other 
arrangements  rather  than  leaving  that  to 
the  Secretary's  discretion.  These 
commenters  also  felt  that  the  role  of  any 
such  task  force  should  be  clarified  to 
ensure  effective  participation  in  the 
decisionmaking  process.  One  of  these 
commenters  recommended  that  the  rules 
provide  that  any  recommendations  by  a 
task  force  would  be  heeded  by  the 
Secretary,  except  when  contrary  to  an 
overriding  national  interest 

Response:  The  Governors  of  adjoining 
States  are  encouraged  to  participate 
fully  in  joint  State/Federal  task  forces 
and  other  arrangements.  The  MMS. 
however,  has  no  authority  to  require  the 
Governor  of  a  State  to  enter  into  one  of 
these  arrangements,  joint  State/Federal 
task  forces  and  similar  working 
arrangements  have  an  important  role  in 
the  program.  They  are  intended  to 
provide  early  and  continuous  State 
involvement  in  the  steps  in  the  leasing 
process;  facilitate  resolution  of  issues  of 
mutual  interest;  provide  a  mechanism 
for  planning,  coordination,  and 
consultation:  and  make 
reconunendations  to  the  Secretary  for 
his  consideration  in  planning  for  and 
holding  lease  sales.  These  arrangements 
are  expected  to  vary  from  State  to  State 
based  on  the  number  of  concerns  and 
needs  of  the  adjacent  States  involved. 
Thus,  the  precise  nature  and  role  of  a 
given  working  arrangement  should  not 
be  specified  in  the  rule.  It  is  anticipated 
that  the  Director  will  give  great  weight 


to  the  recommendation  of  a  joint  State/ 
Federal  task  force. 

Comment  Several  commentera  noted 
that  the  joint  State/Federal  coordination 
arrangements  in  S  281.13  excluded 
members  of  the  public. 

Response:  Members  of  the  public 
including  representatives  of  the 
environmental  community,  are  not 
precluded  from  participation  in  the  joint 
State/Federal  coordination 
arrangements.  In  addition,  meetings  of 
joint  State/Federal  task  forces  are 
normally  open  to  the  public. 

Comment  Several  commenters 
recommended  that  {  281.13  of  the  rules 
be  changed  to  require  coastal  zone 
consistency  determination  for  lease 
sales  under  the  provisions  of  the  Coastal 
Zone  Management  Act  (CZMA).  Some 
conunenters  suggested  that  the  case  of 
Secretary  of  the  Interior  vs.  California, 
464  U.S.  312,  applied  only  to  oil  and  gas. 
Another  commenter  recommended  that 
MMS  voluntarily  require  CZMA  review 
and  concurrence  even  if  such  review  is 
not  required  by  law. 

Response:  The  DOI  believes  that  the 
CZMA  does  not  apply  to  activities  on       Vk, 
the  OCS  other  than  those  originally 
covered  by  the  CZMA  or  specifically 
added  by  amendment  to  the  CZMA  such 
as  certain  oil  and  gas  related  activities 
and  that  coastal  zone  consistency 
concurrence  is  not  required  prior  to  a 
lease  sale  of  OCS  minerals  regardless  of 
the  commodity  involved.  This  view  is 
consistent  with  the  views  expressed  in 
the  October  4. 1988,  memorandum 
opinion  of  the  Office  of  Legal  Counsel  of 
the  Department  of  justice  to  Abraham  D. 
Sofaer,  Legal  Adviser,  Department  of 
State.  That  position  is  consistent  with 
the  findings  in  Secretary  of  the  Interior 
vs.  California  and  the  position 
previously  taken  by  DOI  on  this  matter. 

Section  281. 14    OCS  mining  area 
identification. 

Comment  A  commenter 
recommended  that  environmental 
standards  to  be  used  in  identifying  areas 
for  leasing  be  added  to  S  281.14. 

Response:  The  decision  to  identify 
areas  to  be  considered  for  leasing  is  a 
preliminary  one  which  precedes 
environmental  analysis.  It  would  be 
inappropriate  to  apply  standards  at  this 
step.  To  clarify  the  process  which  will 
be  followed  for  a  lease  sale,  S  281.14 
was  revised  to  state  that  tracts  which 
are  to  be  considered  in  an 
environmental  analysis  will  be 
identified  at  the  time  of  area 
identification. 
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Section  281. 15    Tract  size. 

Comment  Some  commenters  opposed 
specifying  in  %  281.15  that  "substantially 
larger"  tract  sizes  may  be  offered  when 
the  presence  of  any  minable  orebody  is 
unknown  and  additional  prospecting  is 
needed  to  discover  and  delineate  OCS 
minerals.  Commenters  recommended 
that  leases  should  not  be  offered  until 
sufficient  prospecting  had  occiured  to 
identify  the  presence  of  desired  minerals 
and  to  provide  sufficient  environmental 
information  to  make  informed  decisions. 
One  commenter  stated  that  fair  market 
value  requirements  could  not  be  met  if  a 
lease  is  offered  without  information 
about  what  minerals  are  present 

Response:  The  MMS  does  not  agree 
with  these  comments.  Where  sufficient 
information  is  available  to  generate 
interest  in  participating  in  a  lease  sale. 
MMS  need  not  require  that  potential 
lessees  make  additional  investment 
prior  to  offering  the  area  for  lease.  Such 
a  requirement  could  serve  to  reduce  the 
interest  in  leasing,  since  it  would 
increase  the  financial  risk  to  potential 
lessees  by  forcing  them  to  make 
unnecessary  investments  in  prospecting 
activities  prior  to  obtaining  a  lease. 
Since  information  developed  prior  to 
leasing  would  not  carry  a  right  to  lease, 
the  requirement  would  be  a  strong 
disincentive  to  potential  lessee 
participation  in  the  program.  With 
respect  to  the  concerns  regarding  the 
availability  of  environmental 
information,  it  should  be  noted  that 
there  should  be  sufficient  environmental 
information  at  the  time  that  the  lease 
sale  notice  is  published  to  make 
informed  decisions.  The  fact  that 
additional  exploration  is  needed  to 
identify  a  minable  orebody  does  not 
mean  that  there  is  insufficient 
information  available  to  assure  that 
exploration  is  carried  out  in  an 
environmentally  responsible  manner. 
There  will  also  be  additional 
opportunities  for  the  Secretary  to  review 
and  assess  potential  environmental 
inpacts.  For  example,  available 
information  on  environmental  impacts 
will  be  assessed  during  the  review  of 
Delineation.  Testing,  and  Mining  Plans. 
Finally,  the  conunent  on  meeting  fair 
market  value  requirements  fails  to 
recognize  that  the  requirement  on  the 
Government  is  to  obtain  a  fair  return  on 
the  rights  conveyed.  The  information 
available  at  the  time  a  lease  is  offered 
for  sale  will  permit  obtaining  a  fair 
return  on  the  right  conveyed  since  the 
value  of  the  rights  conveyed  is 
dependent  on  the  conditions  and 
information  available  at  the  time  of  the 
sale. 


Editorial  changes  have  also  been 
made  in  the  text  of  S  281.15  to  clarify  the 
intent  of  the  rule. 

Section  281. 16    Proposed  leasing  notice. 

Comment  Several  commenters  were 
concerned  that  under  S  281.16  the 
Secretary  only  needs  to  consider 
Governors'  comments.  They 
recommended  that  a  provision  be  added 
to  give  those  comments  greater  weight 
It  was  suggested  that  OCSLA  section  19 
type  requirements  be  applied  One 
commenter  also  proposed  that  the  joint 
State/Federal  task  force  plays  an  active 
role  in  developing  the  proposed  leasing 
notice.  Several  commenters  thought  that 
more  than  60  days  are  needed  for 
Governors  to  submit  comments. 

Several  commenters  stated  that  there 
should  be  an  opportunity  for  public 
comment  on  the  proposed  leasing  notice. 

One  conunenter  stated  that  the  leasing 
notice  should  specify  the  minerals  to  be 
offered  for  lease  and  should  include 
environmental  stipulations.  The  same 
commenter  said  the  rule  should  list 
criteria  to  be  considered  in  making  a 
determination  to  hold  the  lease  sale. 

Response:  The  MMS  believes  that 
joint  State/Federal  task  forces  and  other 
arrangements  offer  a  substantial  role  fof 
State  participation  in  the  leasing 
process.  The  joint  arrangements  used  to 
date  provide  a  means  for  early  and 
continued  State/Federal  coordination 
and  discussion  of  issues  of  mutual 
interest  as  well  as  issues  of  special 
interest  to  adjacent  States.  Early 
estabUshment  of  these  arrangements 
and  the  opportunities  provided  for  the 
Governor  of  an  adjacent  State  to  fully 
participate  in  the  early  steps  in  the 
leasing  process  should  assure  that  few  if 
any  new  issues  will  be  raised  by  the 
Governor  of  an  adjacent  State  in 
response  to  a  proposed  leasing  notice. 
The  60-day  time  period  for  response 
trades  the  time  allowed  in  section  19  of 
the  OCSLA  for  the  Governor  of  an 
adjacent  State  to  comment  on  a 
proposed  leasing  notice.  To  clarify  the 
role  of  State/Federal  task  forces, 
§  281.16(a)  has  been  revised  to  explicitly 
state  that  the  Director  shall  consider  the 
recommendations  of  any  task  force 
established  pursuant  to  {  281.13  to 
determine  lease  sale  procedures  to  be 
prescribed  and  to  develop  a  proposed 
leasing  notice. 

The  MMS  believes  that  the  proposed 
rule  provides  adquate  opportunity  for 
the  public  to  comment  on  the  proposed 
leasing  notice.  No  change  in  the  rule  is 
needed.  Prior  to  making  a  decision  on 
the  leasing  notice,  the  Director  will 
consider  all  available  information, 
including  comments  which  have  been 
received  bom  the  public. 


The  right  to  minerals  conveyed  by  the 
lease  are  discussed  in  response  to 
comments  of  i  281.&  A  discussion  of  the 
environmental  criteria  to  use  for 
decisions  appears  in  response  to 
comments  on  S  281.14.  The  leasing 
notice  will  contain  specific  lease 
stipulations,  including  measures 
designed  to  mitigate  potentially  adverse 
impacts  on  the  environment  and 
§  281.16(a]  has  been  rewritten  to  clarify 
this  point 

Section  281.17    Leasing  notice. 

Comment  One  commenter 
recommended  that  9  281.17  should 
provide  at  least  a  90-day  review  period 
so  that  States  will  have  the  opportunity 
to  review  and  respond  to  the  leasing 
notice  prior  to  the  lease  sale. 

Response:  The  MMS  did  not  adopt 
these  comments.  By  the  time  the  leasing 
notice  is  published,  the  States  will  have 
had  a  number  of  opportunities  to 
comment  including  joint  State/Federal 
coordination  and  consultation 
arrangements,  responding  to  requests 
for  information,  and  the  60-day  comment 
period  following  publication  of  the 
jprtposed  leasing  notice.  The  MMS 
expects  that  major  issues  of  concern  to 
an  adjoining  State  will  have  already 
been  addressed  by  the  time  the  leasing 
notice  is  published. 

The  rights  to  minerals  conveyed  in  die 
lease  are  discussed  in  response  to 
comments  on  S  281.8.  The  environmental 
criteria  to  use  in  decisionmaking  are 
discussed  in  response  to  comments  on 
S  281.14.  Section  281.17  already  require* 
that  the  leasing  notice  shall  specify  any 
applicable  lease  stipulations.  Lease 
stipidations  would  include  measures 
required  to  mitigate  potentially  adverse 
impacts  on  the  environment 

Section  281.18    Bidding  system. 

Comment  Many  commenters 
recommended  that  cash  bonus  bidding 
under  S  281.18  should  not  be  mandated. 
One  commenter  proposed  that  the 
minimum  bid  for  a  tract  be  specified  in 
the  regulations. 

Response:  The  use  of  competitive, 
cash  bonus  bidding  is  a  statutory 
requirement  of  OCSLA.  Minimum  bids 
may  be  specified  in  the  proposed  leasing 
notice  and  the  leasing  notice.  When 
minimum  bids  are  sp>ecifiedL  they  will  be 
based  on  the  specific  commodities 
offered  for  lease  in  the  sale  area  and  die 
conditions  at  the  time  of  the  sale.  Since 
no  single  minimum  bid  would  be 
appropriate  for  all  cases,  the  minimum 
bid  for  a  tract  cannot  be  specified  in  the 
rule. 

The  final  rule  gives  the  Secretary  the 
option  to  use  deferred  cash  bonus 
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bidding  when  specified  in  the  leasing 
notice.  When  the  deferred  bonus  option 
is  specified,  the  high  bidder  will  be 
determined  based  upon  the  net  present 
value  of  each  total  bid.  An  appropriate 
discount  rate  will  be  specified  in  the 
leasing  notice.  High  bidderes  who  use 
the  deferred  bonus  option  must  pay  at 
lease  20  percent  of  the  cash  bonus  prior 
to  lease  issuance.  At  least  a  total  of  60 
percent  must  be  paid  on  or  before  the 
5th  anniversary  of  the  lease,  and 
payment  of  the  remaining  cash  bonus 
must  be  paid  on  or  before  the  10th 
anniversary  of  the  lease.  The  lessee  may 
pay  the  bonus  installments  earlier  than 
specified  in  the  leasing  notice.  When  a 
portion  of  the  cash  bonus  bid  is 
deferred  a  separate  bond  that 
guarantees  payment  of  the  deferred 
portion  of  the  bonus  must  be  submitted 
prior  to  issuance  of  the  lease.  Upon 
payment  of  the  full  amount  of  the  cash 
bonus  bid.  the  bond  guaranteeing 
payment  wnll  be  released.  This  approach 
to  the  deferral  of  the  payment  of  a 
portion  of  the  high  cash  bonus  bid 
results  in  all  bidders  being  on  an  equal 
footing.  Each  bidder  will  have 
determined  that  amount  of  its  bid, 
recognizing  that  other  bids  on  the  tract 
will  be  adjusted  to  recognize  the  time 
value  of  the  portion  of  the  bid  which  can 
be  deferred. 

For  lease  sales  using  oral  bids,  the 
Secretary  reserves  the  right  to  reject  all 
bids  received,  but  it  is  anticipated  that 
the  high  bid  will  normally  be  accepted 
subject  only  to  antitrust  review  by  the 
Attorney  General.  In  frontier  areas, 
where  httle  is  known  about  the 
resources.  MMS  believes  that  factors 
such  as  unproven  ter.hnology,  uncertain 
commercial  value,  high  risk,  and  high 
cost  to  evaluate  the  lease  will  all  a^ect 
the  bids  received.  The  bids  of  willing 
persons  in  those  situations  is  a  better 
indication  of  value  of  the  resources  than 
an  independent  and  very  speculative, 
assessment  of  the  value  of  the  minerals 
on  the  lease.  In  other  cases,  where  the 
value  of  minerals  can  be  estimated  with 
greater  confidence,  MMS  may  wish  to 
determine  whether  the  high  bid 
represents  a  fair  return  for  the  rights 
conveyed.  In  addition,  should  for 
example,  a  single  potential  bidder 
attend  a  sale,  the  Secretary  might  wish 
to  review  the  high  bid  to  assure  a  fair 
return  to  the  publia 

Section  281M    Submission  of  bids. 

A  ne^5  281.20,  Submission  of  bids, 
was  added  to  provide  interested  parties 
with  necessary  information  concerning 
the  submission  of  bids  (oral  and  sealed). 
Proposed  (  (281.20,  281.21.  and  281.22 
were  renumbered  as  tS  281.2).  281.22. 
and  281.23  respectively.  ' 


Subpart  C — Financial  Considerations 

Section  281.26    Payments. 

Section  281.26(e)  was  revised  by 
substituting  "person"  for  "party"  and 
S  281.26(f)  (now  §  281.28(i)]  was  revised 
to  reflect  revisions  in  the  MMS's  Royalty 
Management  Program's  regulations 
governing  royalty  payments.  Section 
281.28(f)  of  the  proposed  rule  referenced 
certain  provisions  in  the  regulations 
governing  product  value  and  royalty 
computation.  The  substance  of  three  of 
these  provisions  has  been  incorporated 
in  the  fmal  rule  as  SS  281.26  (f),  (g).  and 
(h).  Section  281.26(i)  (proposed 
(  281.28(f))  continues  to  reference 
appropriate  provisions  of  the  Royalty 
Management  regulations.  No 
substantive  change  was  intended  by 
these  changes. 

Section  ^1.28    Royalty. 

It  is  anticipated  that  the  royalty 
prescribed  in  leasing  notices  announcing 
tracts  to  be  offered  for  lease  will  be 
comparable  to  the  royalty  prescribed  in 
onshore  leases  which  convey  rights  to 
similar  mineral  deposits.  Where  the 
royalty  is  based  upon  a  percentage  of 
the  value  or  amount  of  the  produced 
mineral  it  will  likely  fall  within  the 
range  of  2  to  5  percent. 

Section  281.28(b)  provides  for  a 
royalty  free  period  as  did  the  proposed 
rule.  It  was  revised  to  specify  that,  when 
prescribed  in  the  leasing  notice  and 
subsequently  issued  lease,  the  royalty 
will  be  reduced  on  OCS  minerals 
produced  from  a  leasehold  for  up  to  5 
consecutive  years,  as  specified  by  the 
lessee,  during  the  first  15  years  in  the 
life  of  the  lease.  No  royalty  will  be  due 
on  production  during  any  year  of  the 
specified  S-year  period  that  occurs  in  the 
flrst  10  years  of  the  lease,  and  one-half 
of  the  royalty  otherwise  due  will  be  due 
on  production  during  any  year  of  the  5- 
year  period  that  occurs  in  the  11th 
through  the  15th  year  in  the  life  of  the 
lease.  For  example,  consider  a  lease 
with  a  royalty  rate  of  4  percent  specified 
in  the  lease.  If  the  lessee  chooses  to 
initiate  the  5-year  period  of  royalty 
reduction  starting  with  the  8th  lease 
year,  there  would  be  no  royalty  due  on 
production  during  years  8,  9.  and  10;  and 
a  royalty  of  2  percent  would  be  due  on 
production  during  years  11  and  12.  If  the 
lessee  chooses  to  initiate  the  period  of 
royalty  reduction  at  the  beginning  of  the 
13th  lease  year  for  this  example,  a 
royalty  of  2  percent  would  be  due  on 
production  during  years  13. 14.  and  15: 
and  the  full  royalty  of  4  percent  would 
be  due  on  production  thereafter.  This 
provision  is  designed  to  encourage  early 
development  of  production  on  a  lease. 


Section  281.30    Minimum  royalty. 

Section  281.30  was  modified  to  clarify 
when  minimum  royalty  will  apply  and 
when  it  is  to  be  paid. 

Section  281.33    Bonds  and  bonding 
requirements. 

This  section  was  revised  to  include  a 
provision  governing  the  submission  of 
bonds  in  cases  where  payment  of  part  of 
the  cash  bonus  bid  is  deferred  and  to 
provide  additional  information 
concerning  the  submission  of  bonds. 

Subpart  D — Assignments  and  Lease 
Extensions 

Section  281.41    Requirements  for  filing 
for  transfers  was  revised  to  add 
provisions  concerning  transfer  of  leases. 

Subpart  E — ^Termination  of  Leases 

Section  281.47    Cancellation  of  Leases. 

Comment:  A  comment  was  made  that 
S  281.47  of  the  regulations  allows  too 
long  a  time  period  under  suspension  (5 
years)  before  cancellation. 

Response:  The  length  of  time  for 
holding  a  lease  under  suspension  before 
cancellation  is  a  statutory  provision  of 
section  5(a)(2)(B)  of  the  OCSLA  (43 
U.S.C.  1334(a)(2)(B))  which  is  applicable 
under  the  circumstances  specified  in  the 
CK3SLA.  A  lessee  may  request  lease 
cancellation  before  5  years  have 
elapsed. 

Comment:  A  commenter  was 
concerned  about  how  long  a  lease 
would  remain  in  effect  under  {  281.43 
while  it  remained  under  suspension. 
Concern  was  expressed  that  there  is  no 
provision  for  compensation  for  minerals 
left  in  place  in  order  to  protect  sensitive 
environmental  or  archeological  values 
absent  cancellation  of  the  Lease. 

Response:  It  is  conceivable  that  a 
lease  could  remain  under  a  suspension 
for  longer  than  5  years  where 
circumstances  warrant  the  continuance 
of  an  approved  suspension  beyond  the 
original  period  of  time  specified  in  the 
approval  of  a  lessee's  request  for  a 
suspension  of  operations  or  production. 
The  procedures  for  leases  compensation 
for  lost  access  to  OCS  minerals  due  to 
development  and  production  restriction 
on  a  lease  track  the  procedures 
contained  in  the  OCSLA.  Since  leases 
issued  under  the  regulations  in  this  Part 
are  subject  to  the  OCSLA  and  the 
regulations  in  Part  282.  they  are  subject 
to  compensation  limits  contained  in  the 
OCSLA. 
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Hauser,  John  V.  Mirabella.  Patricia  H. 
Pecora.  Sharon  E.  Rathbun,  Gerald  D. 
Rhodes,  Jane  A.  Roberts,  Mark  H. 
White,  and  James  W.  Workman  of 
MMS;  Ransom  Read  of  the  Bureau  of 
Mines;  Ronald  Smith  and  Donal  F.  Ziehl 
of  the  Bureau  of  Land  Management;  and 
John  Padan  of  the  National  Oceanic  and 
Atmospheric  Administration. 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
EIS  is  not  required. 

The  DOI  has  also  determined  that  the 
document  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
annual  economic  effect  is  less  than  $100 
million.  The  overall  effect  is  expected  to 
be  approximately  $2.2  million  per  year. 
The  cost  estimate  is  based  on  an 
expectation  of  two  sales  per  year. 

The  DOI  certifies  that  the  final  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Taking  Implication 
Assessment  need  not  be  prepared 
pursuant  to  Executive  Order  12630. 
"Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights." 

The  DOI  also  certifies  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  as  the  entities  that 
engage  in  OCS  minerals  related 
activities  are  not  considered  small  due 
to  the  technical  complexity  and 
financial  resources  needed  to  conduct 
those  OCS  activities. 

The  information  collection 
requirements  contained  in  30  CFR  Part 
281  have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  et  seq.  and  assigned  clearance 
number  1010-0082. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  23.1  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer;  Minerals  Management  Service; 
Mail  Stop  632;  12203  Sunrise  Valley 
Drive;  Reston,  Virginia  22091;  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 


List  of  Subjects 
30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf. 
Government  contracts.  Oil  and  gas 
exploration.  Pipelines,  Public  lands- 
mineral  resources,  Pubhc  lands-rights- 
of-way.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

30  CFR  Part  281 

Administrative  practice  and 
procedure.  Bonds.  Continental  shelf. 
Mineral  royalties.  Mines,  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Date:  Deceinl>er  20, 1968. 
Robert  E  Ksllmaii, 

Director,  Minerals  Management  Service. 

For  the  reasons  set  forth  above.  30 
CFR  Part  256  is  amended  and  a  new  Part 
281  is  added  to  Title  30  of  the  CFR  as 
follows: 

PART  256-{  AMENDED] 

1.  The  authority  citation  for  Part  256 
continues  to  read  as  follows: 

Authority:  Secretarial  Order  3071, 
Amendment  No.  1.  May  10, 1982,  and  the  OCS 
Lands  Act,  43  U.S.C  1331  et  seq..  as 
amended.  92  Stat  629. 


§  2S6.4    [Amendsd] 

2.  Section  256.4  is  amended  by  adding 
the  word  "and"  before  the  word 
"sulphur"  and  by  removing  the  words 
"geopressured-geothermal  and 
associated  resources,  and  other 
minerals"  from  the  first  sentence. 

3.  Section  256.5  is  amended  by 
revising  paragraphs  (d)  and  (k)  to  read 
as  follows: 

S256^    DefMtiom. 


(d)  "Secretary"  means  the  Secretary 

of  the  Interior  or  an  official  authorized 

to  act  on  the  Secretary's  behalf. 
*        *        •        •        • 

(k)  Mineral  means  oil,  gas,  and 
sulphur  it  includes  sand  and  gravel  and 
salt  used  to  facilitate  the  development 
and  production  of  oil,  gas,  or  sulphur. 


§256^7    lAmwidMl] 

4.  Section  256.37  is  amended  by 
removing  paragraph  (d). 

S  256.58    lAnwndMl] 

5.  Section  256.58  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraphs  (e)  through  (g) 
as  paragraphs  (d)  through  (f) 
respectively. 

6.  A  new  Part  261  is  added  to  read  as 
follows: 


PART  281— LEASING  OF  MINERALS 
OTHER  THAN  OIL,  GAS,  AND 
SULPHUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

Subpart  A— GwMral 

281.0  Authority  for  information  collection. 

281.1  Purpose  and  applicability. 

281.2  Authority. 
28U  Definitions. 

281.4  Qualificationi  of  lessees. 

281.5  False  statements. 

281.6  Appeals. 

281.7  Disclosure  of  information  tu  the 
pubUc. 

281.8  Rights  to  minerals. 

281.9  Jurisdictional  controversies. 

*tiihpirf  n    I  asalno  Proc^duras 

281.11  Unsolicited  request  for  a  lease  sale. 

281.12  Request  for  OCS  mineral  information 
and  interest 

281.13  Joint  State/Federal  coordination. 

281.14  OCS  mining  area  identification. 

281.15  Tract  size. 

281.16  Proposed  leasing  notice. 

281.17  l^easin^  notice. 

281.18  Bidding  system. 

281.19  Lease  term. 

281  i!0  Submission  of  bids. 

281.21  Award  of  leases. 

281.22  Lease  form. 

281.23  Effective  date  of  lease*. 

Subpart  C—nnancM  CooskterattoTS 

281.28    Payments. 

281.27  Annual  rental 

281.28  Royalty. 

281.29  Royalty  valuation. 

281.30  Minimum  royalty. 

281.31  Overriding  royalties. 

281.32  Waiver,  suspension,  or  reduction  of 
rental,  minimum  royalty,  or  production 
royalty. 

281.33  Bonds  and  bonding  requirements. 


Subpart  D— Assignments  and  I 
Extensions 

281.40  Assignment  of  leases  or  interests 
therein. 

281.41  Requirements  for  filing  for  transfers. 

281.42  Effect  of  assignment  on  particular 
lease. 

281.43  Effect  of  suspensions  on  lease  term. 


Sui>part  E— Tarminatton  of  I 

281.46  Relinquishment  of  leases  or  parts  of 
leases. 

281.47  Cancellation  of  leases. 
Authority:  Outer  Continental  Shelf  Lands 

Act  43  U.S.C  1331  et  seq..  as  amended  92 
Slat.  629. 

Subpart  A— General 

S  281i>    Autttortty  for  information 
coHaction. 

The  information  collection 
requirements  contained  in  Part  281  hive 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  and  assigned  clearance  number 
101O-O082.  The  information  is  being 
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collected  to  determine  if  the  applicant 
for  a  lease  on  the  Outer  Contioeatal 
Shelf  (OCS]  ia  qualified  to  hold  such  a 
lease  or  to  determine  if  a  requested 
action  is  warranted.  The  information 
will  be  used  to  make  those 
determinations.  The  obligation  to 
respond  is  mandatory. 

§281.1    Puipoce  OTQ  appAcflMtty. 

The  purpose  of  these  regulations  is  to 
estabhsh  procedures  under  which  the 
Secretary  of  the  Interior  (Secretary)  will 
exercise  the  authority  granted  to 
admitttiter  a  leasing  program  for 
minerals  other  than  oil.  gas.  and  sulphur 
in  the  OCS.  The  rales  in  this  part  apply 
exclusively  to  leasing  activities  for 
minerals  other  than  oil,  gas.  and  sulphur 
in  the  OCS  pursuant  to  the  Act 

§2S1.2    AiiOtority. 

The  Act  authorizes  the  Secretary  to 
grant  leases  tor  any  mineral  other  than 
oil.  gas,  and  sulphur  in  any  area  of  the 
OCS  to  the  qoalified  persons  olferiag  the 
highest  cash  bonuses  on  the  basis  of 
competitive  bidding  upon  such  royalty, 
rental,  and  other  terms  and  conditions 
as  the  Secretary  may  prescribe  at  the 
time  of  o^ering  the  area  for  lease  (43 
U.S.C  1337(k]).  The  Secretary  is  to 
administer  the  leasing  provisions  of  the 
Act  and  prescribe  the  rules  and 
regulations  necessary  to  carry  out  those 
provisions  (43  U.S.C  1334(a)). 

32S1,3    DefMttone. 

When,  used  in  this  part,  the  fbUowii^ 
terms  shall  have  the  meaning  given 
below: 

"Act"  means  the  OCS  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  teq.). 

"Adjacent  State**  means  with  respect 
to  any  activity  propoaed.  conducted,  or 
approved  under  this  part,  any  coastal 
State— 

(1)  That  is,  or  is  proposed  to  be, 
receiving  for  processing,  refining,  or 
transshipping  OCS  mineral  resources 
commercially  recovered  from  the 
seabed: 

(2)  That  is  used,  or  is  scheduled  to  be 
used,  as  a  support  base  for  prospecting, 
exploration,  testing,  and  mining 
activities:  or 

(3)  In  which  there  is  a  reasonable 
probability  of  significant  effect  on  land 
or  water  uses  from  such  activity. 

"Director"  means  the  Director  of  the 
Minerals  Management  Service  (MMS]  of 
the  U.S.  Department  of  the  Interior  or  an 
ofTicial  authorized  to  act  on  the 
Director's  behalf. 

"Governor"  means  the  Governor  of  a 
State  or  the  person  or  entity  designated 
by,  or  pursuant  ta  State  law  to  exercise 
the  powers  granted  to  such  Governor 
pursuant  to  the  Act 


"Lease"  means  any  form  of 
authorization  which  is  issued  under 
section  8  of  the  Act  and  which 
authorizes  exploration  for.  and 
development  and  production  of, 
minerals,  or  the  area  covered  by  that 
authorization,  whichever  is  required  by 
the  context 

"Lessee"  means  the  person  authorized 
by  a  lease,  or  an  approved  assignment 
thereof,  to  explore  for  and  develop  and 
produce  the  leased  deposits  in 
accordance  with  the  regulations  in  this 
chapter.  The  tern  includes  all  persons 
holding  that  authority  by  or  through  the 
lessee. 

"OCS  mineral"  means  a  mineral 
deposit  or  accretion  found  on  or  below 
the  surface  of  the  seabed  but  does  not 
include  oil,  gas,  sulphur  salt  or  sand 
and  gravel  intended  for  use  in 
association  with  the  development  of  oil, 
gas,  or  sulphur,  or  source  materials 
essential  to  production  of  fissionaUe 
materials  which  are  reserved  to  the 
United  States  pursuant  to  section  12(e) 
of  the  Act. 

"Outer  Continental  Shelf  means  all 
submerged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defmed  in  section  2 
of  the  Submerged  Lands  Act  (43  U.S.C 
1301)  and  of  which  the  subsoil  and 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  furisdiction  and 
control 

"Overriding  royalty"  means  a  royalty 
created  oiJ  of  the  lessee's  interest  which 
is  over  and  above  the  royalty  reserved 
to  the  lessor  in  the  original  lease. 

"Person"  means  a  citizen  or  national 
of  the  United  States;  an  alien  lawftilly 
admitted  for  permanent  residency  in  the 
United  States  as  defined  in  8  U.S.C 
1101(a){20);  a  private,  public  or 
municipal  corporation  organized  under 
the  laws  of  the  United  States  or  of  any 
State  or  territory  thereof;  an  association 
of  such  citizens,  nationals,  resident 
aliens  or  private,  public  or  municipal 
corporations.  States,  or  political 
subdivisions  of  States:  or  anyone 
operating  in  a  manner  provided  for  by 
treaty  or  other  applicable  international 
agreements.  The  term  does  not  include 
Federal  Agencies. 

"Secretary"  means  the  Secretary  of 
the  Interior  or  an  official  authorized  to 
act  on  the  Secretary's  behalf. 

S281.4    QuaWflcaHena 0I Issssss. 

(a)  In  accordance  with  section  8(k)  of 
the  Act  leases  shall  be  awarded  only  to 
qualified  persons  offering  the  highest 
cash  bonus  bid. 

(b)  Mineral  leases  issued  pursuant  to 
section  8  of  the  Act  may  be  held  only  by: 

(1)  Qtizens  and  nationals  of  the 
United  States; 


(2)  Aliens  lawfully  admitted  for 
permanent  residence  in  the  United 
States  as  defined  in  8  U.S.C.  ll(n(s)(20): 

(3)  Private.  puUic  or  muaicipal 
corporations  organized  under  the  laws 
of  the  United  States  or  of  any  State  or  of 
the  District  of  Columbia  or  territory 
thereof:  or 

(4)  Associations  of  such  citizens, 
nationals,  resident  aliens,  or  private, 
public,  or  municipal  corporations. 
States,  or  political  subdivisions  of 
States. 

SMIJ    False  statemanli. 

Under  the  provisions  of  18  U.S.C  1001, 
it  is  a  crime  punishable  by  op  to  5  years 
imprisonment  or  a  fine  ci  $10,000.  or 
both,  for  anyone  knowing  and  will&Uy 
to  subnit  or  cause  to  be  submitted  to 
any  Agency  of  the  United  States  any 
false  or  fraudulent  statement(8]  to  any 
matters  within  the  Agency's  poisdiction. 


S  2*1.6 

Any  party  adversely  affected  by  a 
decision  of  an  MMS  official  made 
pursuant  to  the  provisions  of  this  part 
shall  have  the  right  of  appeal  pursuant 
to  Part  290  of  this  title,  except  as 
provided  otherwise  in  $281.21  of  this 
part 

9281.7    DisckMure  of  hit ormstion  to  the 


The  Secretary  shall  make  data  and 
information  available  to  the  public  in 
accordance  with  the  requirements  and 
subject  to  the  limitations  of  the  Act  the 
Freedom  of  Information  Act  (5  U.S.C 
SSZ),  and  the  implementing  regulations 
(30  CFR  Parts  280  and  282  and  43  CFR 
Part  2). 

§281J    Rights  to  minerals. 

(a)  Unless  otherwise  specified  in  the 
leasing  notice,  a  lease  for  OCS  minerals 
shall  include  rights  to  all  minerals 
within  the  leased  area  except  the 
following: 

(1)  Minerals  subject  to  rights  granted 
by  existing  leases; 

(2)  Oil; 

(3)  Gas; 

(4)  Sulphur 

(5)  Minerals  produced  in  direct 
association  with  oil  gas,  or  sulphur 

(6)  Salt  deposits  which  are  identified 
in  the  leasing  notice  as  being  reserved; 

(7)  Sand  and  gravel  deposits  which 
are  identified  in  the  leasing  notice  as 
being  reserved:  and 

(8)  Source  materials  essential  tu 
production  of  fissionable  materials 
which  are  reserved  pursuant  to  sectioii 
12(a)  of  the  Act 

(b)  When  an  OCS  mineral  lease 
issued  uner  this  part  limits  the  minerals 
to  which  rights  ere  granted,  such  lease 
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shall  include  rights  to  minerals  produced 
in  direct  association  with  the  OCS 
mineral  specified  in  the  lease  but  not  the 
rights  to  minerals  specifically  reserved, 
(c)  The  existence  of  an  OCS  mineral, 
oil  and  gas,  or  sulphur  lease  shall  not 
preclude  the  issuance  of  a  leasets)  for 
other  OCS  minerals  in  the  same  area. 
However,  no  OCS  mineral  lease  shall 
authorize  or  permit  the  lessee 
thereunder  to  unreasona()ly  interfere 
with  or  endanger  operatjons  under  an 
existing  OCS  mineral,  w  and  gas.  or 
sulphur  lease. 

$  281.9    JurtsdteMonsI  controverilsi. 

in  the  event  of  a  controversy  between 
the  United  States  and  a  State  as  to 
whether  certain  lands  are  subject  to 
Federal  or  State  jurisdiction  (43  U.S.C 
1336),  either  the  Governor  or  the 
Secretary  may  initiate  negotiations  in  an 
attempt  to  settle  the  jurisdictional 
controversy.  With  the  concurrence  of 
the  Attorney  General,  the  Secretary  may 
enter  into  an  agreement  with  a  State 
with  respect  to  OCS  mineral  activities 
under  the  Act  or  under  State  authority 
and  to  payment  and  impounding  of 
rents,  royalties,  and  other  sums  and 
with  respect  to  the  offering  of  lands  for 
lease  pending  settlement  of  the 
controversy. 

Subpart  B—L*asing  Procedures 
8  281.11    UnsoHctted  reouest  for  a  lease 


(a)  Any  person  may  at  any  time 
request  that  OCS  minerals  be  offered  for 
lease.  A  request  that  OCS  minerals  be 
offered  for  lease  shall  be  submitted  to 
the  Director  and  shall  contain  the 
following  information: 

(1)  The  area  to  be  offered  for  lease. 

(2)  The  OCS  minerals  of  primary 
interest 

(3)  The  available  OCS  mineral 
resource  and  environmental  information 
pertaining  to  the  area  of  interest  to  be 
offered  for  lease  which  supports  the 
request. 

(b)  Within  45  days  after  receipt  of  a 
request  submitted  under  paragraph  (a) 
of  this  section,  the  Director  shall  either 
initiate  steps  leading  to  the  offer  of  OCS 
minerals  for  lease  and  notify  the 
applicant  of  the  action  taken  or  inform 
the  applicant  of  the  reasons  for  not 
initiating  steps  leading  to  the  offer  of 
OCS  minerals  for  lease. 

(c)  Any  interested  party  may  at  any 
time  submit  information  to  the  Director 
concerning  the  scheduling  of  proposed 
lease  sales  of  OCS  minerals  in  any  area 
of  the  OCS.  Such  information  may 
include  but  not  be  limited  to  any  of  the 
following: 


(1)  Benefits  of  conducting  a  lease  sale 
in  an  area. 

(2)  Costs  of  conducting  a  lease  sale  in 
an  area. 

(3)  Geohazards  which  could  be 
encountered  in  an  area. 

(4)  Geological  information  about  an 
area  and  mineral  resource  potential. 

(5)  Environmental  information  about 
an  area. 

(6)  Information  about  known 
archaeological  resources  in  an  area. 

S281.12    Request  for  OCS  mineral 


(a)  When  considering  whether  to  offer 
OCS  minerals  for  lease,  the  Secretary, 
upon  the  Department  of  the  Interior's 
own  initiative  or  as  a  result  of  a 
submission  under  S  281.11.  may  request 
indications  of  interest  in  the  leasing  of  a 
specific  OCS  mineral,  a  group  of  OCS 
minerals,  or  all  OCS  minerals  in  the  area 
being  considered  for  lease.  Requests  for 
information  and  interest  shall  be 
published  in  the  Federal  Register  and 
may  be  published  elsewhere. 

(b)  States  and  local  governments, 
industry,  other  Federal  Agencies,  and  all 
interested  parties  (including  the  public) 
may  respond  to  a  request  for 
information  and  interest  All  information 
provided  to  the  Secretary  will  be 
considered  in  the  decision  whether  to 
proceed  with  additional  steps  leading  to 
the  offering  of  OCS  minerals  for  lease. 

(c)  The  Secretary  may  request  specific 
information  concerning  the  offering  of  a 
specific  OCS  mineral,  a  group  of  OCS 
minerals,  or  all  OCS  minerals  in  a  broad 
area  for  lease  or  the  offering  of  one  or 
more  discrete  tracts  which  represent  a 
minable  orebody.  The  Secretary's 
request  may  ask  for  comments  on  OCS 
areas  which  have  been  determined  to 
warrant  special  consideration  and 
analysis.  Requests  may  be  for  comments 
concerning  geological  conditions  or 
arcbeological  resources  on  the  seabed; 
multiple  uses  of  the  area  proposed  for 
leasing,  including  navigation,  recreation 
and  fisheries;  and  other  socioeconomic 
biological  and  environmental 
information  relating  to  the  area 
proposed  for  leasing. 

S  281.13    Joint  State/Federal  coordination. 

(a)  The  Secretary  may  invite  the 
adjacent  State  Govemorfs)  to  join  in.  or 
the  adjacent  State  Govemor(8)  may 
request  that  the  Secretaiy  join  in.  the 
establishment  of  a  State/Federal  task 
force  or  some  other  joint  planning  or 
coordination  arrangement  when 
industry  interest  exists  for  OCS  mineral 
leasing  or  geological  information 
appears  to  support  the  leasing  of  OCS 
minerals  in  specific  areas.  Participation 
in  joint  State/Federal  task  forces  or 


other  arrangements  will  afford  the 
adjacent  State  Govemor(s)  opportunity 
for  access  to  available  data  and 
information  about  the  area;  knowledge 
of  progress  made  in  the  leasing  process 
and  of  the  results  of  subsequent 
exploration  and  development  activities: 
faciUtate  the  resolution  of  issues  of 
mutual  interest  and  provide  a 
mechanism  for  plarming.  coordination, 
consultatioa  and  other  acti\'ities  which 
the  Secretary  and  the  Govemor(s)  may 
identify  as  contributing  to  the  leasing 
process. 

(b)  State/Federal  task  forces  or  other 
such  arrangement  are  to  be  constituted 
pursuant  to  such  terms  and  conditions 
(consistent  with  Federal  law  and  these 
regulations)  as-the  Secretary  and  the 
adjacent  State  Govemorfs)  may  agree. 

(c)  State/Federal  task  forces  or  other 
such  arrangements  will  provide  a  forum 
which  the  Secretary  and  adjacent  State 
Govemoifs)  may  use  for  planning, 
consultation,  and  coordination  on 
concerns  associated  with  the  offering  of 
OCS  minerals  other  than  oil  gas.  or 
sulphur  for  lease. 

(d)  With  respect  to  the  activities 
authorized  under  these  regulations  each 
State/Federal  task  force  may  make 
recommendations  to  the  Secretary  and 
adjacent  State  Govemor(8)  concerning: 

(1)  The  identification  of  areas  in 
which  OCS  minerals  might  be  offered 
for  lease: 

(2)  The  potential  for  conflicts  between 
the  exploration  and  development  of 
OCS  mineral  resources,  other  users  and 
uses  of  the  area,  and  means  for 
resolution  or  mitigation  of  these 
conflicts; 

(3)  The  economic  feasibiUty  of 
developing  OCS  mineral  resources  in 
the  area  proposed  for  leasing: 

(4)  Potential  environmental  problems 
and  measures  that  might  be  taken  to 
mitigate  these  problems; 

(5)  Development  of  guidelines  and 
procedures  for  safe,  environmentally 
responsible  exploration  and 
development  practices:  and 

(6)  Other  issues  of  concern  to  the 
Secretary  and  adjacent  State  ' 
Govemor{s). 

(e)  State/Federal  task  forces  or  other 
such  arrangements  might  also  be  used  to 
conduct  or  oversee  research,  studies,  or 
reports  (e.g..  Environmental  Impact 
Statements). 


§281.14    OCS  mining  area  identification. 
The  Secretary,  after  considering  the 
available  OCS  mineral  resources  and 
environmental  data  and  information,  the 
recommendation  of  any  joint  State/ 
Federal  task  force  established  pursuant 
to  §  281.13  of  this  part,  and  the 
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comments  reoeiwd  from  Interested 
parties,  shall  select  the  tracts  to  be 
considered  for  offering  for  lease.  The 
selected  tracts  wiH  be  considered  in  the 
environmental  analysis  conducted  for 
the  proposed  lease  offeriag. 

Sm.lf   Traelatae. 

The  siie  of  the  tracts  to  be  offered  for 
lease  shall  be  as  determined  by  the 
Secretary  and  specified  in  the  leasing 
notice.  It  is  intended  that  tracts  offered 
for  lease  be  sufficiently  large  to  mdnde 
potentially  minable  OCS  mineral 
orebodies.  When  the  presence  of  any 
minable  orebody  is  unknown  and 
additional  prospecting  is  needed  (o 
discorer  and  delineate  OCS  minerals, 
the  sire  of  tracts  specified  in  Bie  leasing 
notice  may  be  relatively  large. 


iMLM 

(a)  Prior  to  ofiering  OCS  aiinerals  in 
aa  area  for  lease,  the  Director  shall 
assess  the  araiiable  infomation 
includiog  recommendatkns  of  aay  joint 
State/Federal  taak  force  estabiiabed 
pursoant  to  i  28L13  of  this  part  to 
determine  lease  sale  procedures  to  be 
prescribed  and  to  develop  a  proposed 
leasing  notice  which  sets  out  the 
proposed  primary  tens  of  the  OCS 
msaeral  leases  to  be  offered:  feaae 
stipulations  including  measures  to 
mitigate  potentially  aidverse  impacts  on 
the  eBvironmeiit;  mkI  such  rental, 
royalty,  and  other  terms  and  conditioBS 
as  the  Secretary  may  prescribe  in  the 
leasing  notice. 

(b)  The  proposed  leasing  notice  shall 
be  sent  to  the  Govemorfs)  of  any 
adjacent  State(s),  and  a  Notice  of  its 
availability  shall  be  published  ia  the 
Federal  Registar  at  least  60  days  prior  to 
the  publication  of  the  leasiis  notice. 

(c)  Written  comments  of  the  adjacent 
State  Covemor(s)  submitted  within  90 
days  after  publication  of  the  Notice  of 
Availability  of  the  proposed  leasing 
notice  shall  be  considered  by  the 
Secretary. 

(d)  Prior  to  publication  of  the  leasing 
notice,  the  Secretary  shaB  respond  in 
writing  to  the  comments  of  the  adjacent 
State  GoverDor(a)  stating  the  reasons  for 
accepting  or  rejecting  the  Governor's 
recommendations,  or  for  implementing 
any  alternative  mutually  acceptable 
approach  identified  in  consultation  with 
the  Covemor(s)  as  a  means  to  provide  a 
reasonable  balance  between  the 
national  interest  and  the  well  being  of 
the  citizens  of  the  adjacent  State. 


leasing  notice  shall  state  whether  oral  or 
sealed  bids  or  a  combination  thereof 
will  be  used;  the  place,  date,  and  tine  at 
which  sealed  bids  shall  be  filed:  and  the 
place,  date,  and  tixae  at  which  sealed 
bids  shall  be  opened  and/or  oral  bids 
received.  The  leasing  notice  shall 
contain  or  reference  a  description  of  the 
tract(s)  to  be  offered  fjr  lease:  specify 
the  mineral(s}  to  be  offered  for  lease  (if 
less  than  all  OCS  minerals  are  being 
offered):  specify  the  period  of  time  the 
primary  term  of  the  lease  shall  cover, 
and  any  stipule  tioa(s).  teni(a).  and 
condition(8]  of  the  offer  to  leaae  (43 
U.S.C  1337(k)). 

(b)  The  leasing  notice  shall  contain  a 
reference  to  the  OCS  saiiierals  lease 
form  which  shall  be  issued  k>  successful 
bidders. 

(c)  The  leasing  notice  shall  specify  the 
terois  and  conditions  governing  the 
paymeat  of  the  winning  bid. 


i2tl.l7 

(a]  The  Director  shall  publish  the 
leasing  notice  in  the  Fedsral  Register  at 
least  30  days  prior  to  the  dale  that  OCS 
minerals  will  be  offered  lor  lease.  The 


S»1.1f 

(a)  The  OCS  minerals  shall  be  oltered 
by  competitive,  cash  bonus  bidding 
under  terms  and  conditions  specified  in 
the  leasing  notice  and  in  accordance 
with  all  applicable  laws  and  regulations. 

(b)(1)  When  the  leasing  noKce 
specifies  the  use  of  sealed  bids,  such 
bids  received  in  response  to  the  leasing 
notice  shaQ  be  opened  at  the  place,  date, 
and  time  specified  in  the  leasing  notice. 
The  sole  purpose  of  opening  bids  is  to 
publicly  announce  and  record  the  bids 
receiveid.  and  no  bids  shall  be  accepted 
or  rejected  at  that  time. 

(2)  The  Secretary  reserves  the  right  to 
reject  any  and  all  sealed  bids  received 
for  any  tract,  regardless  of  the  amount 
offered. 

(3)  In  the  event  die  highest  bids  are  tie 
bids  when  using  sealed  bidding 
procedures,  the  tied  bidders  may  be 
permitted  to  submit  oral  bids  to 
determine  the  highest  cash  bonus 
bidder. 

(c)(1)  When  the  leasing  notice 
specifies  the  use  of  oral  bids,  oral  bids 
shall  be  received  at  the  place,  time,  and 
date  and  in  accordance  with  the 
procedures  specified  in  tiie  leasing 
notice. 

(2)  The  Secretary  reserves  the  ri^  to 
reject  all  oral  bids  received  for  aay 
tract  r^ardless  of  the  amount  oRered. 

(d)  When  the  leasing  notice  specifies 
the  use  of  deferred  cash  bonus  bidding, 
bids  shall  be  received  in  accordance 
with  paragraph  fb)  or  (c)  of  this  section, 
as  appropriate.  The  high  bid  will  be 
determined  based  upon  the  net  present 
value  of  each  total  bid.  "Hie  appropriate 
discount  rate  will  be  specified  in  the 
leasing  notice.  High  bidders  using  the 
deferred  bonus  option  shall  pay  a 
minimum  of  20  percent  of  the  cash 


bonua  bid  prior  to  lease  issuance.  At 
least  a  total  of  60  percent  of  the  cash 
bonns  bid  shall  be  due  on  or  before  the 
5th  anniversary  of  the  lease,  and 
payment  of  the  remainder  of  the  cash 
bonus  bid  shall  be  due  on  the  10th 
anniversary  of  the  lease.  The  lessee 
shaU  submit  a  bond  guaranteeing 
payment  of  tiie  deferred  portion  of  the 
bonus,  in  accordance  yirih  1 281.33. 

S281t«    iaasetano. 

An  OCS  mineral  lease  for  OCS 
minerals  other  than  sand  and  gravel 
shall  be  for  a  primary  term  of  not  less 
than  20  years  »»  stipulated  in  the  leasing 
notice.  The  primary  lease  term  for  each 
OCS  mineral  shall  be  determined  based 
on  exploration  and  development 
requirements  for  the  OCS  minerals  being 
offered  by  the  Secretary.  An  OCS 
mineral  lease  for  sand  and  gravel  shall 
be  for  a  primary  term  of  10  years  unless 
othervrise  stipulated  in  the  leasing 
notice.  A  lease  wiU  continue  beyond  ^e 
specified  primary  term  for  so  long 
thereafter  as  leased  OCS  minerals  are 
being  produced  in  accordance  with  an 
approved  mining  operation  or  die  lessee 
is  otherwise  in  compliance  with 
provisions  of  the  lease  and  the 
regulations  in  this  chapter  under  which 
a  lessee  can  earn  continuance  of  the 
OCS  mineral  lease  in  effect. 


{281.20    iMfcwIsslBnoft 

(a)  If  the  bidder  is  an  individual,  a 
statement  of  citizenship  shall 
accompany  the  bid. 

(b)  If  the  bidder  is  an  association 
(including  a  partnership),  the  bid  shall 
be  accompanied  by  a  certified  statement 
indicatiiq  the  State  in  which  it  is 
registered  and  that  the  association  is 
authoriaed  to  hold  mineral  leases  on  the 
OCS,  or  appropriate  reference  to 
statements  or  records  previously 
submitted  to  an  MMS  OCS  office 
(including  material  submitted  in 
compliance  with  prior  regulations). 

(c)  If  the  bidder  is  a  corporation,  the 
bid  shall  be  accompanied  by  the 
following  information: 

(1)  Either  a  statement  certified  by  the 
Corporate  Secretary  or  Assistant 
Secretary  over  the  corporate  seal 
showing  the  State  in  which  it  was 
incorporated  and  thai  it  is  authorized  to 
hold  mineral  leases  on  the  OCS  or 
appropriate  reference  to  statements  or 
record  previously  submitted  to  an  MMS 
OCS  olTice  (including  material 
submitted  in  compliance  with  prior 
regulations). 

(2)  Evidence  of  authorify  of  persons 
signing  to  bind  the  corporation.  Such 
evidence  may  be  in  the  form  of  a 
certified  copy  of  either  the  minutes  of 
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the  board  of  directors  or  of  the  bylaws 
indicating  that  the  person  signing  has 
authority  to  do  so,  or  a  certificate  to  that 
effect  signed  by  the  Secretary  or 
Assistant  Secretary  of  the  corporation 
over  the  corporate  seal,  or  appropriate 
reference  to  statements  or  records 
previously  submitted  to  an  MMS  OCS 
office  (including  material  submitted  in 
compliance  with  prior  regulations). 
Bidders  are  advised  to  keep  their  filings 
current. 

(3)  The  bid  shall  be  executed  in 
conformance  with  corporate 
requirements. 

(d)  Bidders  should  be  aware  of  the 
provisions  of  18  U.S.C.  1860,  which 
prohibits  unlawful  combination  or 
intimidation  of  bidders. 

(e)  When  sealed  bidding  is  specified 
in  the  leasing  notice,  a  separate  sealed 
bid  shall  be  submitted  for  each  bid  unit 
that  is  bid  upon  as  described  in  the 
leasing  notice.  A  bid  may  not  be 
submitted  for  less  than  a  bidding  unit 
identified  in  the  leasing  notice. 

(f)  When  oral  bidding  is  specified  in 
the  leasing  notice,  information  which 
must  accompany  a  bid  pursuant  to 
paragraph  (a),  (b),  or  (c)  of  this  section, 
shall  be  presented  to  MMS  at  the  lease 
sale  prior  to  the  ofiering  of  an  oral  bid. 

{281.21    Award  of  leases. 

(a)(1)  The  decision  of  the  Director  on 
bids  shall  be  the  final  action  of  the 
Department,  subject  only  to 
reconsideration  by  the  Secretary, 
pursuant  to  a  written  request  in 
accordance  with  paragraph  (a)(2)  of  this 
section.  The  delegation  of  review 
authority  to  the  Office  of  Hearings  and 
Appeals  shall  not  be  applicable  to 
decisions  on  high  bids  for  leases  in  the 
OCS. 

(2)  Any  bidder  whose  bid  is  rejected 
by  the  Director  may  file  a  written 
request  for  reconsideration  with  the 
Secretary  within  15  days  of  notice  of 
rejection,  accompanied  by  a  statement 
of  reasons  with  a  copy  to  the  Director. 
The  Secretary  shall  respond  in  writing 
either  affirming  or  reversing  the 
decision. 

(b)  Written  notice  of  the  Director's 
action  in  accepting  or  rejecting  bids 
shall  be  transmitted  promptly  to  those 
bidders  whose  deposits  have  been  held. 
If  a  bid  is  accepted,  such  notice  shall 
transmit  three  copies  of  the  lease  form 
to  the  successful  bidder.  As  provided  in 
S  281.^  of  this  part,  the  bidder  shall,  not 
later  than  the  10th  business  day  after 
receipt  of  the  lease,  execute  the  lease, 
pay  the  first  year's  rental,  and  unless 
payment  of  a  portion  of  the  bid  is 
deferred,  pay  the  balance  of  the  bonus 
bid.  When  payment  of  a  portion  of  the 
bid  is  deferred,  the  successful  bidder 


shall  also  file  a  bond  to  guarantee 
payment  of  the  deferred  portion  as 
required  in  {  281.33.  Deposits  shall  be 
refunded  on  high  bids  subsequently 
rejected.  When  three  copies  of  the  lease 
have  been  executed  by  the  successful 
bidder  and  returned  to  the  Director,  the 
lease  shall  be  executed  on  behalf  of  the 
United  States;  and  one  fully  executed 
copy  shall  be  transmitted  to  the 
successful  bidder. 

(c)  If  the  successful  bidder  fails  to 
execute  the  lease  within  the  prescribed 
time  or  to  otherwise  comply  with  the 
applicable  regulations,  the  successful 
bidder's  deposit  shall  be  forfeited  and 
disposed  of  in  the  same  manner  as  other 
receipts  under  the  Act 

(d)  If,  before  the  lease  is  executed  on 
behalf  of  the  United  States,  the  land 
which  would  be  subject  to  the  lease  is 
withdrawn  or  restricted  from  leasing, 
the  deposit  shall  be  refunded. 

(e)  if  the  awarded  lease  is  executed 
by  an  agent  acting  on  behalf  of  the 
bidder,  the  bidder  shall  submit  with  the 
executed  lease,  evidence  that  the  agent 
is  authorized  to  act  on  behalf  of  the 
bidder.        ==* 


{281.22    Lease  form. 

The  OCS  mineral  leases  shall  be 
issued  on  the  lease  form  prescribed  by 
the  Secretary  in  the  leasing  notice. 


{281.23    Effecthre  date  of  I 

Leases  issued  under  the  regulations  in 
this  part  shall  be  dated  and  become 
effective  as  of  the  first  day  of  the  month 
following  the  date  leases  are  signed  on 
behalf  of  the  lessor  except  that  upon 
written  request  a  lease  may  be  dated 
and  become  elective  as  of  the  first  day 
of  the  month  within  which  it  is  signed  on 
behalf  of  the  lessor. 

Subpart  C— Financial  Considerations 

{281.26    Payments. 

(a)  For  sealed  bids,  a  bonus  bid 
deposit  of  a  specified  percentage  of  the 
total  amount  bid  is  required  to  be 
submitted  with  the  bid.  The  percentage 
of  bonus  bid  required  to  be  deposited 
will  be  specified  In  the  leasing  notice. 
The  remittance  may  be  made  in  cash  or 
by  Federal  Reserve  check,  commerical 
check,  bank  draft,  money  order,  certified 
check,  or  cashier's  check  made  payable 
to  "Department  of  the  Interior— ^<MS." 
Payment  of  this  portion  of  the  bonus  bid 
may  not  be  made  by  Electronic  Funds 
Transfer. 

(b)  For  oral  bids,  a  bonus  bid  deposit 
of  a  specified  percentage  of  the  total 
amount  bid  must  be  submitted  to  the 
official  designated  in  the  leasing  notice 
following  the  completion  of  the  oral 
bidding.  The  percentage  of  bonus  bid 


required  to  be  deposited  will  be 
specified  in  the  leasing  notice.  Payment 
of  this  portion  of  the  bonus  bid  shall  be 
made  by  Electronic  Fund  Transfer 
within  the  timeframe  specified  in  the 
leasing  notice. 

(c)  The  deposit  received  from  high 
bidders  will  be  placed  in  a  Treasury 
account  pending  acceptance  or  rejection 
of  the  bid.  Other  bids  submitted  under 
paragraph  (a)  of  this  section  will  be 
returned  to  the  bidders.  If  the  high  bid  is 
subsequently  rejected,  an  amount  equal 
to  that  deposited  with  the  high  bid  will 
be  returned  according  to  applicable 
regulations. 

(d)  The  balance  of  the  winning  bonus 
bid  and  all  rentals  and  royalties  must  be 
paid  in  accordance  with  the  terms  and 
conditions  of  this  part,  the  Leasing 
Notice,  and  Subchapter  A  of  this 
chapter. 

(e)  For  each  lease  issued  pursuant  to 
this  subpart  there  shall  be  one  person 
identified  who  shall  be  solely 
responsible  for  all  payments  due  and 
payable  under  the  provisions  of  the 
lease.  The  single  responsible  person 
shall  be  designated  as  the  payor  for  the 
lease  and  shall  be  so  identified  on  the 
Solid  Minerals  Payor  Information  Form 
(MMS-4030)  in  accordance  with 

S  210.201  of  this  title.  The  designated 
person  shall  be  responsible  for  all 
bonus,  rental,  and  royalty  payments. 

(f)  Royalty  shall  be  computed  at  the 
rate  specified  in  the  leasing  notice,  and 
paid  in  value  unless  the  Secretary  elects 
to  have  the  royalty  delivered  in  kind. 

(g)  For  leases  which  provide  for 
minimum  royalty  payments,  each  lessee 
shall  pay  the  minimum  royalty  specified 
in  the  lease  at  the  end  of  each  lease  year 
beginning  with  the  lease  year  in  which 
production  royalty  is  paid  (whether  the 
full  amount  specified  in  the  lease  or  V^ 
the  amount  specified  in  the  lease 
pursuant  to  §  281.28(b)  on  this  part)  of 
OCS  minerals  produced  (sold, 
transferred,  used,  or  otherwise  disposed 
of)  from  the  leasehold. 

(h)  Unless  stated  otherwise  in  the 
lease,  product  valuation  will  be  in 
accordance  with  the  regulations  of  this 
chapter.  The  value  used  in  the 
computation  of  royalty  shall  be 
determined  by  the  Director.  The  value, 
for  royalfy  purposes,  shall  be  the  gross 
proceeds  received  by  the  lessee  for 
produced  substances  at  the  point  *}**> 
product  is  produced  and  placed  ir>  its 
first  marketable  condition,  consistent 
with  prevailing  practices  in  the  industry. 
In  establishing  the  value,  the  Director 
shall  consider,  in  this  order  (1)  The 
price  received  by  the  lessee:  (2) 
commodity  and  spot  market 
transactions:  (3)  any  other  valuation 
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method  proposed  by  the  lessee  and 
approved  by  the  Director,  and  (4)  value 
or  cost  netback.  For  non-arm's  length 
transactions,  the  Hrst  benchmark  will 
only  be  accepted  if  it  is  not  less  than  the 
second  benchmark. 

(i)  All  payors  must  submit  payments 
and  payment  information  forms  and 
maintain  auditable  records  in 
accordance  with  the  following  Royalty 
Management  regulations  of  this  title: 

Section  210.200— Required  recordkeeping. 
Section  210.201 — Solid  minerals  payor 

information  form. 
Section  9a202 — Report  of  sales  and  royalty 

remittance — solid  minerals. 
Section  210.203 — Special  forms  and  reports. 
Section  212.200 — Maintenance  of  and  access 

to  records. 
Section  217.2S0— Audits. 
Section  2ia40 — Assessments  for  incorrect  or 

late  reports  and  failure  to  report. 
Section  2iaS0— Timing  of  payment. 
Section  2ia51 — Method  of  payment. 
Section  2ia52 — Designated  payor. 
Section  2ia56— Definitions. 
Section  2iaiS0 — Royalties,  net  profit  shares. 

and  rental  payments. 
Section  2iai51— Rentals. 
Section  2iaiS5 — Method  of  payment. 
Section  218.202 — Late  payment  or 

underpayment  charges. 
Section  241.20— Gvil  penalties  authorized  by 

statutes  other  than  the  Federal  Oil  and 

Cas  Royalty  Management  Act  of  1982. 

§2tl^   AnmMl  rental. 

(a)  The  annual  lease  rental  shall  be 
due  and  payable  in  accordance  with  the 
provisions  of  this  section.  No  rental 
shall  be  due  or  payable  under  a  lease 
commencing  with  the  first  lease 
anniversary  date  following  the 
commencement  of  royalty  payments  on 
leasehold  production  computed  on  the 
basis  of  the  royalty  rate  specified  in  the 
lease  except  that  annual  rental  shall  be 
due  for  any  year  in  which  production 
{mm  the  leasehold  is  not  subject  to 
royalty  pursuant  to  |  281.2& 

(b)  Unless  otherwise  specified  in  the 
leasing  notice  and  subsequently  issued 
lease,  no  annual  rental  payment  shall  be 
due  during  the  first  5  years  in  the  life  of 
a  lease. 

(c)  The  leasee  shall  pay  an  annual 
rental  in  the  amount  specified  in  the 
leasing  notice  and  subsequently  issued 
lease  not  later  than  the  last  day  prior  to 
the  commencement  of  the  rental  year. 

(d)  A  rental  adjustment  schedtde  and 
amount  may  be  specified  in  a  leasing 
notice  and  subsequently  issued  lease 
when  a  variance  is  warranted  by 
geologic  geographic,  technical,  or 
economic  conditions. 

^2»^M    RoyaKy. 

(a)  The  royalty  due  the  lessor  on  OCS 
minerals  pn>duced  (i.e..  sold. 


transferred,  used,  or  otherwise  disposed 
of)  from  a  lease  shall  be  set  out  in  a 
separate  schedule  attached  to  and  made 
a  part  of  each  lease  and  shall  be  as 
specified  in  the  leasing  notice.  The 
royalty  due  on  production  shall  be 
based  on  a  percentage  of  the  value  or 
amount  of  the  OCS  mineral(s]  produced, 
a  sum  assessed  per  unit  of  product,  or 
other  such  method  as  the  Secretary  may 
prescribe  in  the  leasing  notice.  When  the 
royalty  specified  is  a  sum  assessed  per 
unit  of  product,  the  amount  of  the 
royalty  shall  be  subject  to  an  annual 
adjustment  based  on  changes  in  the 
appropriate  price  index,  when  speciHed 
in  the  leasing  notice.  When  the  royalty 
is  specified  as  a  percentage  of  the  value 
or  amount  of  the  OCS  minerals 
produced,  the  Secretary  will  notify  the 
lessee  when  and  where  royalty  is  to  be 
delivered  in  kind. 

(b)  When  prescribed  in  the  leasing 
notice  and  subsequently  issued  lease, 
royalty  due  on  OCS  minerals  produced 
from  a  leasehold  will  be  reduced  for  up 
to  any  5  consecutive  years,  as  specified 
by  the  lessee  prior  to  the 
commencement  of  production,  during 
the  Isl  through  15th  year  in  the  life  of 
the  lease.  No  royalty  shall  be  due  in  any 
year  of  the  specified  5-year  period  that 
occurs  during  the  1st  through  10th  years 
in  the  life  of  the  lease,  and  a  royalty  of 
one-half  the  amount  specified  in  the 
lease  shall  be  due  in  any  year  of  the 
specified  5-year  period  that  occurs  in  the 
11th  through  15th  year  in  the  life  of  the 
lease.  The  lessee  shall  pay  the  amount 
specified  in  the  lease  rental  for  any 
royalty  free  year.  The  minimum  royalty 
specified  in  the  lease  shall  apply  during 
any  year  of  reduced  royalty. 

f2ei.2t    ftoyaity  vahation. 

The  method  of  valuing  the  product 
from  a  leasehold  shall  be  in  accordance 
with  regtilatioiu  of  this  chapter  and 
procedures  prescribed  in  the  leasing 
notice  and  subsequently  issued  lease. 

S  281.30    MMnnuni  royalty. 

Unless  otherwise  specified  in  the 
leasing  notice,  each  lease  issued 
pursuant  to  the  regulations  in  this  part 
shall  require  the  payment  of  a  specified 
minimum  annual  royalty  beginning  with 
the  year  in  which  OCS  minerals  are 
produced  (sold,  transferred,  used,  or 
otherwise  disposed  cf)  from  the 
leasehold  except  that  the  annual  rentals 
shall  apply  during  any  year  that  royalty 
free  production  is  in  effect  pursuant  to 
§  261 .28(b).  Minimum  royalty  payments 
shall  be  offset  by  royalty  paid  on 
production  during  the  lease  year. 
Minimum  royalty  payments  are  due  at 


the  begiiming  of  the  lease  year  and 
payable  by  the  end  of  the  month 
following  the  end  of  the  lease  year  for 
which  they  are  due. 

9281.31    Overriding  royaltlM. 

(a)  Subject  to  the  approval  of  the 
Secretary,  an  overriding  royalty  interest 
may  be  created  by  an  assignment 
pursuant  to  section  8(e)  of  the  Act.  The 
Secretary  may  deny  approval  of  an 
assignment  which  creates  an  overriding 
royalty  on  a  lease  whenever  that  denial 
is  determined  to  be  in  the  interest  of 
conservation,  necessary  to  prevent 
premature  abandonment  of  a  producing 
mine,  or  to  make  possible  the  mining  of 
economically  marginal  or  low-grade  ore 
deposits.  In  any  case,  the  total  of 
applicable  overriding  royalties  may  not 
exceed  2.5  percent  or  one-half  the  base 
royalty  due  the  Federal  Government, 
whichever  is  less. 

(b)  No  transfer  or  agreement  may  be 
made  which  creates  an  overriding 
royalty  interest  unless  the  o%vner  of  that 
interest  files  an  agreement  in  %vriting 
that  such  interest  is  subject  to  the 
limitations  provided  in  S  281.30  of  this 
part,  paragraph  (a)  of  this  section,  and 

S  281.32  of  this  part 


{281.32    Waiver. 
ov  lentel.  frafWiHifii 


or  reduction 
or  production 


y 


(a)  The  Secretary  may  waive, 
suspend,  or  reduce  the  rental,  minimum 
royalty,  and/or  production  royally 
prescribed  in  a  lease  for  a  specified  time 
period  when  the  Secretary  determines 
that  it  is  in  the  national  interest,  it  will 
result  in  the  conservation  of  natural 
resources  of  the  OCS,  it  will  promote 
development,  or  the  mine  cannot  be 
successfully  operated  under  existing 
conditions. 

(b)  An  application  for  waiver, 
suspension,  or  reduction  of  rental, 
minimum  royalty,  or  production  royalty 
imder  paragraph  (a)  of  this  section  shall 
be  filed  in  duplicate  with  the  Director. 
The  application  shall  contain  the  serial 
numberfs)  of  the  lease(s),  the  name  of 
the  lessee(s)  of  record,  and  the 
operator(s)  if  applicable.  The 
application  shall  either 

(l)(i)  Show  the  location  and  extent  of 
all  mining  operations  and  a  tabulated 
statement  of  the  minerals  mined  and 
subject  to  royalty  for  each  of  the  last  12 
months  immediately  prior  to  filing  the 
application: 

(ii)  Contain  a  detailed  statement  of 
expenses  and  costs  of  operating  the 
lease,  the  income  from  the  sale  of  any 
lease  products,  and  the  amount  of  all 
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overriding  royalties  and  payments  out  of 
production  paid  to  others  than  the 
United  States;  and 

(iii)  All  facts  showing  whether  or  not 
the  mine(s)  can  be  successfully  operated 
under  the  royalty  fixed  in  the  lease:  or 

(2)  If  no  production  has  occurred  from 
the  lease,  show  that  the  lease  cannot  be 
successfully  operated  under  the  rental, 
royalty,  and  other  conditions  specified 
in  the  lease. 

(c)  The  applicant  for  a  waiver, 
suspension,  or  reduction  under  this 
section  shall  file  documentation  that  the 
lessee  and  the  royalty  holders  agree  to  a 
reduction  of  all  other  royalties  from  the 
lease  so  that  the  aggregate  of  ail  other 
royalties  does  not  exceed  one-half  the 
amount  of  the  reduced  royalties  that 
would  be  paid  to  the  United  States. 

§281.33    Bonds  and  tKNidbtg  raquiramenta. 

(a)  When  the  leasing  notice  specifies 
that  payment  of  a  portion  of  the  bonus 
bid  can  be  deferred,  the  lessee  shall  be 
required  to  submit  a  surety  or  personal 
bond  to  guarantee  payment  of  a 
deferred  portion  of  the  bid.  Upon  the 
payment  of  the  full  amount  of  the  cash 
bonus  bid,  the  lessee's  bond  will  be 
released. 

(b)  All  bonds  to  guarantee  payment  of 
the  deferred  portion  of  the  high  cash 
bonus  bid  fuinished  by  a  lessee  shall  be 
in  a  form  or  on  a  form  approved  by  the 
Director.  A  single  copy  of  the  required 
form  is  to  be  executed  by  the  principal 
or.  in  the  case  of  siuety  bonds,  by  both 
the  principal  and  an  acceptable  surety. 

(1)  Only  those  surety  bonds  issued  by 
qualified  surety  companies  approved  by 
the  Department  of  the  Treasury  shall  be 
accepted.  (See  Department  of  the 
Treasury  Circular  No.  570  and  any 
supplemental  or  replacement  circulars.) 

(2)  Personal  bonds  shall  be 
accompanied  by  a  cashier's  check, 
certified  check,  or  negotiable  U.S. 
Treasury  bonds  of  an  equal  value  to  the 
amount  specified  in  the  bond. 
Negotiable  Treasury  bonds  shall  be 
accompanied  by  a  proper  conveyance  of 
full  authority  to  the  Director  to  sell  such 
securities  in  case  of  default  in  the 
performance  of  the  terms  and  conditions 
of  the  lease. 

(c)  Prior  to  the  commencement  of  any 
activity  on  a  lease(s),  the  lessee  shall 
submit  a  siu^ty  or  personal  bond  as 
described  in  S  282.40  of  this  title.  Prior  to 
the  approval  of  a  Delineation.  Testing, 
or  Mining  Plan,  the  bond  amount  shall 
be  adjusted,  if  appropriate,  to  cover  the 
operations  and  activities  described  in 
the  proposed  plan. 


Subpart  D— Aseignments  and  Lease 
Extensions 

§281.40    Assigranent  of  leases  or  interests 


(a)  Subject  to  the  approval  of  the 
Secretary,  a  lease  may  be  assigned,  in 
whole  or  in  part,  pursuant  to  section  8(e) 
of  the  Act  to  anyone  qualified  to  hold  a 
lease. 

(b)  Any  approved  assignment  shall  be 
deemed  to  be  effective  on  the  first  day 
of  the  lease  month  following  the  date 
that  it  is  submitted  to  the  Director  for 
approval  unless  by  written  request  the 
parties  request  that  the  effective  date  be 
the  first  of  the  month  in  which  the 
Director  approves  the  assignment. 

(c)  The  assignor  shall  be  liable  for  all 
obligations  tmder  the  lease  occurring 
prior  to  the  effective  date  of  an 
assignment. 

(d)  The  assignee  shall  be  liable  for  all 
obligations  under  the  lease  occurring  on 
or  after  the  effective  date  of  an 
assignment  and  shall  comply  with  all 
terms  and  conditions  of  the  lease  and 
applicable  regulations  issued  tmder  the 
Act. 

§281.41    Re<|ulfe>nsnts  for  IIBng  for 


(a)(1)  All  instruments  of  transfer  of  a 
lease  or  of  an  interest  therein  including 
subleases  and  assignments  of  record 
interest  shall  be  filed  in  triplicate  for 
approval  within  90  days  from  the  date  of 
final  execution.  They  shall  include  a 
statement  over  the  transferee's  own 
signature  with  respect  to  citizenship  and 
qualifications  similar  to  that  required  of 
a  lessee  and  shall  contain  all  of  the 
terms  and  conditions  agreed  upon  by  the 
parties  thereto. 

(2)  An  application  for  approval  of  any 
instrument  required  to  be  filed  shall  not 
be  accepted  unless  accompanied  by  a 
nonrefundable  fee  of  $50.  Any  document 
not  required  to  be  filed  by  these 
regulations  but  submitted  for  record 
purposes  shall  be  accompanied  by  a 
nonrefundable  fee  of  $50  per  lease 
affected.  Such  documents  may  be 
rejected  at  the  discretion  of  the 
authorized  o^icer. 

(b)  An  attorney  in  fact  signing  on 
behalf  of  the  holder  of  a  lease  or 
sublease,  shall  furnish  evidence  of 
authority  to  execute  the  assignment  or 
application  for  approval  and  the 
statement  required  by  §  281.20  of  this 
part. 

(c)  Where  an  assigiunent  creates 
separate  leases,  abond  shall  be 
furnished  for  each  of  the  resulting  leases 
in  the  amount  prescribed  in  S  282.40  of 
this  title.  Where  an  assignment  does  not 
create  separate  leases,  the  assignee,  if 
the  assigiunent  so  provides  and  the 


surety  consents,  may  become  a  joint 
principal  on  the  bond  with  the  assignor. 

(d)  An  heir  or  devisee  of  a  deceased 
holder  of  a  lease  or  any  interest  therein 
shall  be  recognized  as  the  lawful 
successor  to  such  lease  or  interest  if 
evidence  of  status  as  an  heir  or  devisee 
is  furnished  in  the  form  of: 

(1)  A  certified  copy  of  an  appropriate 
order  or  decree  of  the  court  having 
jurisdiction  over  the  distribution  of  the 
estate,  or 

(2)  If  no  court  action  is  necessary,  the 
statement  of  two  disinterested  persons 
having  knowledge  of  the  fact  or  a 
certified  copy  of  the  wilL 

(e)  The  heirs  or  devisee  shall  file 
statements  that  they  are  the  persons 
named  as  successors  to  the  estate  with 
evidence  of  their  qualifications  to  hold 
such  lease  or  interest  therein. 

(f)  In  the  event  an  heir  or  devisee  is 
unable  to  qualify  to  hold  the  lease  or 
interest  the  heir  or  devisee  shall  be 
recognized  as  the  lawful  successor  of 
the  deceased  and  be  entitied  to  bold  the 
lease  for  a  period  not  to  exceed  2  years 
from  the  date  of  death  of  the 
predecessor  in  interest 

(g)  Each  obligation  under  any  lease 
and  under  the  regulations  in  this  part 
shall  inure  to  the  heirs,  executors, 
administrators,  successors,  or  assignees 
of  the  lease. 

§  281.42    Effect  of  assignment  on 

(a)  When  an  assignment  is  made  of  all 
the  record  title  to  a  portion  of  the 
acreage  in  a  lease,  the  assigned  and 
retained  portions  of  the  lease  area 
become  segregated  into  separate  and 
distinct  leases.  In  such  a  case,  the 
assignee  becomes  a  lessee  of  the 
Government  as  to  the  segregated  tract 
that  is  the  subject  of  the  assignment  and 
is  bound  by  the  terms  of  the  lease  as 
though  the  lease  had  been  obtained  from 
the  United  States  in  the  assignees  own 
name,  and  the  assignment  after  its 
approval,  shall  be  the  basis  of  a  new 
record.  Royalty,  minimum  royalty,  and 
aimual  rental  provisions  of  the  lease 
shall  apply  separately  to  each 
segregated  portion. 

(b)  Each  lease  of  an  OCS  mineral 
created  by  the  segregation  of  a  lease 
under  paragraph  (a)  of  this  section  shall 
continue  in  full  Iotxx  and  effect  for  the 
remainder  of  the  primary  term  of  the 
original  lease  and  so  long  thereafter  as 
minerals  are  produced  from  the  portion 
of  the  lease  created  by  segregation  in 
accordance  with  operations  approved 
by  the  Director  or  the  lessee  is 
otherwise  in  compliance  with  provisions 
of  the  lease  or  regulations  for  earning 
the  continuation  of  the  lease  in  effect 
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(2t1.43    EffMtof 


(a)  If  the  Director  orders  the 
suspension  of  either  operations  or 
production,  or  both,  with  respect  to  any 
lease  in  its  primary  term,  the  primary 
term  of  the  lease  shall  be  extended  by  a 
period  of  time  equivalent  to  the  period 
of  the  directed  suspension. 

(b)  If  the  Director  orders  or  approves 
the  suspension  of  either  operations  or 
production,  or  both,  with  respect  to  any 
lease  that  is  in  force  bayond  its  primary 
term,  the  term  of  the  lease  shall  not  be 
deemed  to  expire  so  long  as  the 
suspension  remains  in  effect. 


Subpart  E— Tarminatlon  of  Laaaas 


S  281.49    ReHnpuWiment  of 
of 


or  parts 


(a)  A  lease  or  any  part  thereof  may  be 
surrendered  by  the  record  title  holder  by 
filing  a  written  relinquishment  with  the 
Director.  A  relinquishment  shall  take 
effect  on  the  date  it  is  filed  subject  to 
the  continued  obligation  of  the  lessee 
and  the  surety  to: 

(1)  Make  aU  payments  due.  including 
any  accrued  rentals  and  royalties;  and 

(2)  Abandon  all  operations,  remove  all 
facilities,  and  clear  the  land  to  be 
relinquished  to  the  satisfaction  of  the 
Director. 

(b)  Upon  relinquishment  of  a  lease, 
the  data  and  information  submitted 
under  the  lease  will  no  longer  be  held 
confidential  and  will  be  available  to  the 
public 


1 291.47    CanoeNation  of  I 

(a)  Whenever  the  owner  of  a 
nonproducing  lease  fails  to  comply  with 
any  of  the  provisioiu  of  the  Act  the 
lease,  or  the  regulations  issued  under 
the  Act  and  the  default  continues  for  a 
period  of  30  days  after  mailing  of  notice 
by  registered  or  certified  letter  to  the 
lease  owner  at  the  owner's  record  post 
office  address,  the  Secretary  may  cancel 
the  lease  pursuant  to  section  5(c)  of  the 
Act  and  the  lessee  shall  not  be  entitled 
to  compensation.  Any  such  cancellation 


is  subject  to  judicial  review  as  provided 
by  section  23(b)  of  the  Act 

(b)  Whenever  the  owner  of  any 
producing  lease  fails  to  comply  with  any 
of  the  provisions  of  the  Act,  the  lease,  or 
the  regulations  issued  under  the  Act  the 
Secretary  may  cancel  the  lease  only 
after  judicial  proceedings  pursuant  to 
section  5(d)  of  the  Act.  and  the  lessee 
shall  not  be  entitled  to  compensation. 

(c)  Any  lease  issued  under  the  Act. 
whether  producing  or  not,  may  be 
canceled  by  the  Secretary  upon  proof 
that  it  was  obtained  by  fraud  or 
misrepresentation  and  after  notice  and 
opportunity  to  be  heard  has  been 
afforded  to  the  lessee. 

(d)  The  Secretary  may  cancel  a  lease 
in  accordance  with  the  following: 

(1)  Cancellation  may  occur  at  any 
time  if  the  Secretary  determines  after  a 
hearing  that: 

(i)  Continued  activity  pursuant  to  such 
lease  would  probably  cause  serious 
harm  or  damage  to  liife  (including  fish 
and  other  aquatic  life),  to  property,  to 
any  mineral  (in  areas  leased  or  not 
leased),  to  the  national  security  or 
defense,  or  to  the  marine,  coastal,  or 
human  environment 

(ii)  The  threat  of  harm  or  damage  will 
not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time:  and 

(iii)  The  advantages  of  cancellation 
outweigh  the  advantages  of  continuing 
such  lease  in  force: 

(2)  Cancellation  shall  not  occur  unless 
and  until  operations  under  such  lease 
shall  have  been  under  suspension  or 
temporary  prohibition  by  the  Secretary. 
«irith  due  extension  of  any  lease  term 
continuously  for  a  period  of  5  years,  or 
for  a  lesser  period  upon  request  of  the 
lessee:  and 

(3)  Cancellation  shall  entitle  the 
lessee  to  receive  such  compensation  as 
is  shown  to  the  Secretary  as  being  equal 
to  the  lesser  of: 

(i)  The  fair  value  of  the  canceled 
rights  as  of  the  date  of  cancellation, 
taking  into  accoimt  both  anticipated 


revenues  from  the  lease  and  anticipated 
costs,  including  costs  of  compliance 
with  all  applicable  regulations  and 
operating  orders,  liability  for  cleanup 
costs  or  damages,  or  both,  and  all  other 
costs  reasonably  anticipated  on  the 
lease,  or 

(ii)  The  excess,  if  any,  over  the 
lessee's  revenues  from  the  lease  (plus 
interest  thereon  from  the  date  of  receipt 
to  date  of  reimbursement)  of  all 
consideration  paid  for  the  lease  and  all 
direct  expenditures  made  by  the  lessee 
after  the  date  of  issuance  of  such  lease 
and  in  connection  with  exploration  or 
development  or  both,  pursuant  to  the 
lease  (plus  interest  on  such 
consideration  and  such  expenditures 
from  date  of  payment  to  date  of 
reimbursement),  except  that  in  the  case 
of  joint  leases  which  are  canceled  due  to 
the  failure  of  one  or  more  partners  to 
exercise  due  diligence,  the  innocent 
parties  shall  have  the  right  to  seek 
damages  for  such  loss  from  the 
responsible  party  or  parties  and  the 
right  to  acquire  the  interests  of  the 
negligent  party  or  parties  and  be  issued 
the  lease  in  question. 

(iii)  The  lessee  shall  not  be  entitled  to 
compensation  where  one  of  the 
following  circumstances  exists  when  a 
lease  is  canceled: 

(A)  A  producing  lease  is  forfeited  or  is 
canceled  pursuant  to  section  (5)(d]  of 
the  Act 

(B)  A  Testing  Plan  or  Mining  Plan  is 
disapproved  because  of  the  lessee's 
failure  to  demonstrate  compliance  with 
the  requirements  of  applicable  Federal 
Law;  or 

(C)  The  les8ee(s)  of  a  nonproducing 
lease  fails  to  comply  with  a  provision  of 
the  Act  the  lease,  or  regulations  issued 
under  the  Act  and  the  noncompliance 
continues  for  a  period  of  30  days  or 
more  after  the  mailing  of  a  notice  of 
noncompliance  by  registered  or  certified 
letter  to  the  lessee(s). 

(FR  Doc  89-947  Filed  1-17-89: 8:45  am) 
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DEPARTMENT  OF  THE  INTERtOR 

Mlnerais  ManeQefnent  Service 

30CFRPar1282 

Operetione  In  the  Outer  Continental 
Shelf  for  IMneraia  Other  Tttan  ON,  Qae, 
and  Sulphury  Postteaee  Olacovery, 
Delineation,  Development  and 
Production 

AOCNCv:  Minerals  Management  Service, 

Intenor. 

AcnoM:  Final  rule. 


:  This  final  rule  establishes  a 
separate  set  of  general  regulations 
designed  to  govern  postlease  discovery, 
delineation,  development,  and 
production  of  minerals  other  than  oil, 
gas,  and  sulpur  in  the  Outer  Continental 
Shelf  (OCS)  of  the  United  States.  The 
rule  recognizes  the  special 
circumstances,  issues,  and  requirements 
associated  with  those  OCS  minerals.  It 
establishes  practices  and  procedures  for 
wise  management  of  OCS  resources, 
allowing  balanced  orderly  postlease 
discovery,  delineation,  development 
and  production  of  minerals  other  than 
oil.  gas.  and  sulphur,  while  protecting 
the  human,  marine,  and  coastal 
environments;  preserving  and 
maintaining  free  enterprise  competition: 
and  minimizing  or  eliminating  conflicts 
between  OCS  mineral  activities  and 
other  users  and  uses  of  the  oceans. 
Specific  requirements  applicable  to  the 
specific  mineral  resources  that  are 
offered  for  lease  %viU  be  included  in  the 
leasing  notice  and  subequently  issued 
leases.  The  rule  is  the  third  and  final 
rule  in  a  series  of  rules  designed  to 
implement  a  comprehensive  prelease 
prospecting,  leasing,  and  postlease 
operations  regulatory  program  for  OCS 
minerals  other  than  oil,  gas.  and  sulphur 
pursuant  to  the  Department  of  the 
Interior's  (DOi)  authority  as  expressed 
in  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA).  as  amended  (43  US.C 
1334). 

EFFECnvt  date:  February  17. 1988. 
ran  fuhthoi  mformaticn  contact: 

Gerald  D.  Rhodes;  Branch  of  Rules, 
Orders,  and  Standards;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston. 
Virginia  22091;  telephone  (703)  646-7816, 
(FTS)  959-7816. 
SU^M^MCNTAIIV  MFOmtATION: 

Synopsis 

The  Minerals  Management  Service 
(MMS)  is  establishing  a  separate 
regulatory  regime  governing  activities 
associated  with  prelease  prospecting, 
leasing,  and  postlease  activities 
associated  with  prospecting  for  and 


discovery,  delineation,  development 
and  production  of  OCS  minerals  other 
than  oil.  gas.  and  sulphur.  The  new 
regulations  are  designed  to  recognize 
the  differences  between  the  OCS 
activities  associated  with  the  discovery, 
development  and  production  of  oil,  gas, 
and  sulphur  and  similar  activities 
associated  with  OCS  minerals  other 
than  oil.  gas.  and  sulphur.  These 
regulations  address  issues  identified  by 
MMS  as  well  as  issues  raised  by 
representatives  of  industry  (potential 
OCS  mineral  lessees),  other  Federal 
Agencies,  State  and  local  governments, 
and  the  public.  To  accomplish  this  goal 
it  was  felt  that  the  new  regulatory 
regime  should  be  designed  to  do  the 
following: 

(1)  Recognize  the  special 
droimstances.  issues,  and  requirements 
associated  with  the  discovery, 
delineation,  development  and 
production  of  OCS  minerals  other  than 
oil  gas,  and  sulphur, 

(2)  Assure  that  States,  and  through 
States  local  governments,  which  are 
directly  affected  by  OCS  mineral 
exploration  and  mining  activities,  are 
provided  an  opportunity  for  consultation 
and  coordination  on  policy  and  planning 
decisions  relating  to  the  management  of 
OCS  resources; 

(3)  Avoid  or  minimize  conflicts 
between  OCS  mineral  exploration  and 
mining  activities  and  other  users  and 
uses  of  OCS  resources; 

(4)  Balance  orderly  mineral  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environmentr, 

(5)  Insure  the  public  a  fair  and 
equitable  return  on  the  OCS  resources; 

(6)  Preserve  and  maintain  free 
enterprise  competition; 

(7)  Encourage  development  of  new 
and  improved  technology  for  producing 
OCS  mineral  resources  other  than  oil 
gas,  and  sulphur  which  will  avoid  or 
minimize  risk  of  damage  to  the  human. 
marine,  and  coastal  environments;  and 

(8)  Establish  practices  and  procedures 
for  postlease  mineral  activities  and  wise 
management  of  the  natural  resources  of 
the  OCS. 

This  rule  is  designed  to  govern  postlease 
activities  to  discover,  delineate, 
develop,  produce,  and  process  OCS 
minerals  other  than  oil.  gas.  and  sulphur. 

On  April  9, 1986,  MMS  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  for  regulations  to 
govern  postlease  operations  (51  FR 
12163)  associated  with  OCS  mineral 
leases  for  minerals  other  than  oil  gas,  or 
sulphur.  Conunents  and 
recommendations  received  in  response 
to  the  ANPR  for  postlease  operations 


were  summarized  in  the  Public 
Conunents  and  Agency  Responses 
portion  of  the  Notice  of  Proposed 
Rulemaking  (NPR)  that  was  published 
on  August  18, 1988  (53  FR  31442).  to 
propose  rules  to  govern  Operations  in 
the  Outer  Continental  Shelf  for  Minerals 
Other  Than  Oil,  Gas,  and  Sulphur. 

On  October  3, 1988,  a  Notice  was 
published  in  the  Federal  Register  (53  FR 
38739)  which  extended  the  comment 
period  on  the  proposed  rule  from 
October  3.  to  November  2. 1988.  A  total 
of  23  comments  and  recommendations 
were  received.  Five  of  those  requested 
that  the  comment  period  be  extended 
beyond  October  3, 1988.  The  18 
remaining  responses  to  the  August  18, 
1988.  NPR  were  comprised  of  7 
conunents  and  recommendations  from 
State  agencies.  1  comment  &om 
industry.  4  comments  from 
environmental  organizations.  2 
conunents  from  individuals.  2  comments 
from  other  Federal  Agencies.  1  conunent 
frxMn  a  U.S.  Senator,  and  1  comment 
from  a  group  comprised  of 
representatives  of  State  governments, 
environmental  organizations,  and 
industry.  A  review  and  discussion  of 
those  comments  will  be  found  in  the 
section  entitled  Pubhc  Comments  and 
Agency  Responses. 

The  first  part  of  the  regulatory  regime 
to  govern  OCS  mineral  mining  activities 
was  published  July  5. 1988  (53  FR  25242). 
effective  August  4. 1988.  It  established 
practices  and  procedures  specific  to 
prospecting  activities  associated  with 
geological  and  geophysical  (G&G) 
exploration  and  scientific  research  for 
OCS  minerals  other  than  oil,  gas.  and 
sulphur.  The  provisions  of  30  CFR  Part 
280  are  also  applicable  to  G&G 
exploration  and  scientific  research 
conducted  by  a  lessee  on  unleased  lands 
and  those  conducted  on  leased  OCS 
lands  by  a  person  who  is  not  the 
operator  or  lessee.  A  final  rule  designed 
to  govern  the  leasing  of  such  OCS 
minerals  appears  in  another  part  of  this 
Federal  Register. 

Tha  DOI's  Responsibilities 

This  rule  is  an  action  within  the 
statutory  authority  of  the  Secretary  of 
the  Interior  (Secretary)  and  is  intended 
to  promote  and  encourage  private 
enterprise  in  the  development  of  an 
economically  sound  and  stable  domestic 
materials  industry  in  the  United  States 
which  provides  the  appropriate  level  of 
protection  for  the  human,  marine,  and 
coastal  environments. 

Section  8(k)  of  the  OCSLA  provides 
specific  legal  authority  and 
responsibility  for  the  leasing  of  minerals 
other  than  oil.  gas,  and  sulphur  in  the 
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OCS.  This  authority  and  responsibility 
exercised  in  conjunction  with  20  other 
sections  of  the  OCSLA,  which  are 
applicable  in  whole  or  in  part,  and  other 
laws  provide  the  Secretary  with 
adequate  flexibility  and  guidelines  to 
establish  and  administer  an  OCS 
minerals  leasing  and  mining  program  for 
minerals  other  than  oil.  gas.  and  sulphur. 

The  DOI  and  MMS  recognize  the 
potential  for  adverse  environmental 
impacts  as  a  result  of  OCS  mineral 
development  activities.  These  potential 
impacts  will  be  identified  and 
appropriate  mitigation  measures 
determined  as  part  of  DOI's 
environmental  review  process.  Under 
DOI's  case-by-case  approach,  issues 
common  to  all  forms  of  OCS  mining 
activities  associated  with  OCS  minerals 
other  than  oil,  gas,  and  sulphur  will  be 
covered  by  regulations  governing  G&G 
prospecting  and  scientific  research  (30 
CFR  Part  280),  leasing  (30  CFR  Part  281), 


and  postlease  operations  (30  CFR  Part 
282). 

The  lease  sale  planned  for  Norton 
Sound  is  an  example  of  the  way  DOI 
carries  out  its  National  Environmental 
Policy  Act  (NEPA)  responsibilities.  On 
March  11, 1988,  MMS  published  a  Notice 
of  Intent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  in  the  Federal 
Register  (53  FR  8134)  in  association  with 
a  Request  for  Comments  and 
Nominations  for  a  Lease  Sale  in  Norton 
Sound.  Lease  sale  EIS's  such  as  the  one 
being  prepared  for  Norton  Sound  will  be 
augmented  by  additional  environmental 
documentation  prior  to  the  approval  of 
postlease  development  and  production 
operations. 

Using  this  case-by-case  approach, 
mitigation  measures  can  be  defined  with 
specificity  as  mineral  resource  targets 
are  identified  and  recovery  methods  are 
defined.  Commodity-specific  issues  will 
be  covered  by  specially  designed  lease 
stipulations  specified  at  the  time  the 

Table  1— Minerals  Management  Service 


targeted  OCS  minerals  are  offered  for 
lease.  Site-specific  issues  identified  after 
the  issuance  of  a  lease  will  be 
addressed  through  conditions  of 
approval  of  Delineation,  Testing,  or 
Mining  Plans  for  the  conduct  of 
postlease  operations.  Based  on  this 
approach  and  information  obtained  from 
lessees  in  support  of  proposed 
operations  and  as  a  result  of  MMS's 
Environmental  Studies  Program.  MMS 
believes  that  protection  of  the 
environment  is  compatible  with  the 
recovery  of  minerals  other  than  oil.  gas, 
and  sulphur  from  the  OCS. 

Background 

During  the  period  of  1954  through 
1988,  seven  lease  offerings  were 
completed  for  salt  sulphur,  and 
phosphate  minerals  using  the 
regulations  promulgated  under  the 
OCSLA  (30  CFR  Part  256).  These  lease 
offerings  resulted  in  the  receipt  of  high- 
cash  bonus  bids  totaling  more  than  $54 
million.  (See  Table  1.) 


Lease  offering 

Date  of 
offBnnQ 

Location 

Number 
of  tracts 
offered 

Acres 
offered 

Number 

of  tracts 

bid  on 

Total  bonus 
high  bid 

Number 
ol  tracts 
leased 

Number 

OfbMlS 

reiected 

Number 
olbKis 
received 

GuH  of  Mexico  salt  and  «ilpfiur 
lease  offerings:! 
1..! 

10/23/54 
05/19/60 
12/14/65 
09/05/67 
05/13/69 
02/24/88 

Sol-LA.r. „... 

Sa-LA „ 

Su(-TX 

108 
10 

658 
8 

120 
51 

523.630 
22.085 

957.520 
16.995 

165,605 

593.971 

5 

1 

50 

1 

38 

14 

SI  .233.500 
75,250 

33.740.309 

30.564 

3.678)045 

15,149.327 

5 

1 
50 

1 

4 

14 

0 
0 
0 
0 
34 
0 

5 

1 

113 

8 

13 

17 

Sa-LA 

20 

SU-LA 

43 

20 

S/S 

SU-CGOM 

Totals 

955 

16 

2.279.806 
80  640 

109 
6 

53.906.995 
122.000 

75 
6 

34 

0 

183 
6 

Pacific   pfiosphate   lease   ofter- 
inQ:« 
PH „ 

12/15/61 

SoO^ 

'  Total  Amount  of  All  Bids  Received  lor  AH  Lease  Offerings— $82,527,068.  Total  Amoont  of  All  Rentals  lor  AH  Lease  Offenngs— $297,860. 

»  Total  Amount  of  AH  Bids  Received— $122,000.  (Total  bonuses  (and  rentals)  were  refunded  due  to  discovery  of  unexploded  Naval  pro)ecliles  on  oce«i  floor  1 


Gold  is  being  recovered  from  placer 
deposits  in  Alaska's  State  waters  near 
Nome.  Sand  and  gravel  are  being 
produced  from  Lake  Erie  and  in  Long 
Island  Sound  and  New  York  Harbor  in 
New  York's  and  New  Jersey's  State 
waters.  Interest  has  been  expressed  in 
acquiring  prospecting  permits  for  sand 
and  gravel  in  Federal  offshore  waters. 

The  MMS  is  working  closely  with  nine 
coastal  States  through  joint  State/ 
Federal  task  forces  and  other 
arrangements  to  study  the  engineering, 
economic,  and  environmental  aspects 
associated  with  the  mining  of  OCS 
minerals  other  than  oil.  gas.  and  sulphur. 
These  arrangements  include  a  special 
working  group  with  Alaska  and  five  task 
forces  involving  eight  other  coastal 
States:  Hawaii;  Oregon;  Georgia;  North 
Carolina;  and  Alabama,  Louisiana. 
Mississippi,  and  Texas. 


Minerals  other  than  oil,  gas.  and 
sulphur  which  may  be  discovered  and 
produced  from  the  OCS  include  over  80 
different  commodities,  including  a 
number  of  strategic  minerals  with 
limited  domestic  availability.  Although 
OCS  minerals  resource  data  are  limited, 
estimated  quantities  of  mineral 
associated  with  cobalt-rich  manganese 
crusts  would  appreciably  increase  the 
U.S.  reserve  base  for  strategic  materials 
such  as  cobalt,  nickel,  and  manganese. 
Existing  world  ore  reserves  of  these 
minerals  are  adequate  for  the 
foreseeable  future,  but  they  are 
controlled  by  relatively  few  producer 
countries  that  could  potentially  exercise 
leverage  over  commodity  prices. 

The  OCS  mineral  deposits  that  have 
nearer  term  economic  potential  include 
heavy  mineral  placers  containing  gold. 


chromium,  platinum-group  minerals,  tin. 
and  titaniiun.  as  well  as  sand  and  gravel 
for  construction  material.  Phosphorite 
crusts  and  nodules,  as  weU  as  extensive 
bedded  deposits  off  the  U.S.  east  coast, 
are  a  potential  future  source  of 
phosphate — now  a  major  U.S.  mineral 
export  and  an  essential  mineral  import 
to  many  world  agricultural  regions. 

This  rule  establishes  a  broad 
regulatory  framework;  lease  stipulatiuns 
will  define  site-,  commodity-,  and 
techrology-specific  requirements:  and 
the  appropriate  public  and 
environmental  review  of  leasing 
proposals  and  proposed  postlease 
operations  will  facilitate  the 
consultation  and  coordination  processes 
authorized  under  Federal  law. 
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Reguiatioo  Organizatioo 

This  rule  governs  lessee  conducted 
activities  on  a  lease  for  minerals  other 
than  oil.  gas,  and  sulphur  in  the  OCS. 
The  rule  is  subdivided  into  five 
subparts.  A  majority  of  the  provisions 
fail  under  two  subparts:  Subpart  B, 
Jurisdiction  and  Responsibilities  of 
Director  and  Subpart  C,  Obligatioiu 
and  Responsibilities  of  Lessees.  The 
remaining  subparts  are  Subpart  A. 
General:  Subpart  0,  Payments:  and 
Subpart  E.  Appeals.  While  many 
activities  are  governed  by  the  provisions 
of  a  particular  subpart,  some  activities 
are  subject  to  provisions  contained  in 
more  than  one  subpart.  For  example, 
suspensions  of  production  or  other 
operations  are  addressed  in  both 
Subparts  B  and  C  because  they  can 
either  be  directed  by  MMS  or  requested 
by  a  lessee. 

The  provisions  which  govern  lessee 
obligations  and  responsibilities  for 
activities  to  be  carried  out  on  a  lease  are 
contained  in  Subpart  C.  Lessee 
conducted  activities  normally  fall  into 
one  or  more  of  three  basis  categories: 
exploration,  testing,  or  mining  and 
processing.  These  lessee  conducted 
activities  must  be  conducted  in 
accordance  with  an  approved  plan.  No 
activity  may  be  conducted  that  is  not 
included  in  the  activities  described  and 
approved  as  part  of  an  approved  plan. 
An  exception  is  made  for  preliminary 
activities.  i.e.,  those  activities  which 
have  no  significant  environmental 
impact  and  which  are  necessary  to 
prepare  a  reasonable  Delineation. 
Testing,  or  Mining  Plan.  Requirements 
for  the  safe  conduct  of  mining  activities 
and  environmental  protection  and 
monitoring  are  also  in  Subpart  C.  To  aid 
the  lessee,  reporting  and  recordkeeping 
requirements  other  than  those 
associated  with  Delineation.  Testing, 
and  Mining  Plans  are  given  in  {  282.29. 

Public  Commeats  and  Agency 
Responses 

Comments  and  recommendations 
received  in  response  to  the  August  18, 
1988,  NPR  (S3  FR  31442]  are  discussed 
below  in  relation  to  the  provisions  of  the 
Tinal  rule. 

Subpart  A — General 

Section  282. 1    Purpose  and  authority. 

Comment  Ten  commenters  asserted 
that  the  OCSLA  was  an  inappropriate 
and  inadequate  vehicle  for  marine 
mining  and  recommended  that  DOI 
request  new  stand-alone  legislation. 
Various  concerns  were  expressed 
including:  (1)  The  OCSLA  was  written 
for  oil  and  gas  and  never  intended  to 
govern  marine  minmg.  (2)  the  OCSLA 


does  not  adequately  balance  national 
and  State  interests  and  provides  for 
little  State  involvement  both  in  the 
decisionmaking  process  and  revenue 
sharing.  (3)  the  OCSLA  gives  the 
Secretary  too  much  discretion  in 
formulating  a  program  to  govern  OCS 
mining,  and  (4)  the  requirement  for  a 
competitive  cash  bonus  bid  is  a 
disincentive.  The  majority  of  these 
commenters  suggested  that  DOI  desist 
from  further  promulgation  of  rules  under 
the  OCSLA  and  pursue  new  legislation. 

Response:  The  suggestion  to  defer 
promulgation  of  rules  in  favor  of  new 
stand  alone  legislation  was  not  adopted 
The  OCSLA  expressly  entends  DOI's 
jurisdiction  and  responsibility  to  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
The  responsible  course  of  action  for  DOI 
is  to  tailor  implementing  regulations  in 
the  best  fashion  available  under  the  law 
to  meet  the  requirements  of  marine 
mining.  The  OCSLA  provides  a  clear 
legal  basis  for  the  promulgation  of 
regulations  to  govern  marine  mining. 
Sections  5  and  8(k)  of  the  OCSLA  in 
combination  with  the  19  other  sections 
of  the  OCSLA,  which  are  applicable  in 
whole  or  in  part  to  minerals  other  than 
oil.  gas,  and  sulphur,  dearly  and 
specifically  grant  authority  to  the 
Secretary  to  prescribe  terms  and 
conditions  appropriate  to  the  regulation 
of  marine  mining,  including  prelease 
prospecting,  leasing,  and  postlease 
operations.  Used  in  conjunction  with 
other  apphcable  OCSLA  provisions  and 
other  laws,  there  is  substantial  and 
sufficient  authority  for  ensuring 
adequate  balance  of  national  and  State 
interests.  It  is  true  that  there  is  no 
provision  for  revenue  sharing  with 
adjacent  coastal  States,  but  such  a 
provision,  with  a  limited  recent 
exception,  is  also  not  available  for  oil, 
gas,  and  sulphur.  Proposals  for  revenue 
sharing  have  been  opposed  by  the  last 
several  administrations.  Recognizing 
that  there  are  differences  btween  oil  and 
gas  and  other  minerals,  the  OCSLA 
provides  the  Secretary  with  the 
necessary  flexibiUty  for  the 
administration  of  a  responsible  OCS 
mining  program.  There  is  clear  value  in 
the  establishment  of  a  separate 
regulatory  regime  for  OCS  minerals 
other  than  oil,  gas,  and  sulphur.  While 
lease  sales  could  be  held  and,  in  fact 
have  been  held  under  existing 
regxilations.  mining  company 
representatives  have  expressed  a  desire 
for  regulations  which  would  permit  them 
to  more  accurately  predict  the 
economics  of  projected  operations. 
Greater  regulatory  certainty  will 
facilitate  the  raisinn  of  necessary 
venture  capital 


Comment  Seven  commenters  pointed 
out  that  the  OCSLA  does  not  grant 
jurisdiction  to  DOI  over  offshore  areas 
which  are  adjacent  to  the  U.S.  territorieii 
and  possessions. 

Response:  The  DOI  recognizes  that 
the  OCSLA  does  not  provide  jurisdiction 
over  offshore  areas  adjacent  to  lands 
over  which  the  United  States  exercises 
jurisdiction  and  control  but  which  are 
not  States  (e.g.,  Johnston  Island). 
Jurisdiction  over  those  areas  is  not 
essential  to  the  establishment  of  a 
leasing  or  regulatory  program  and  is  not 
relevant  to  the  promulgation  of  this  rule. 

Section  282.3    Definitions. 

Comment  One  commenter  noted  that 
there  were  inconsistencies  between  the 
defmitions  of  "Adjacent  States", 
"Minerals,"  and  "Person"  as  proposed  in 
99  282.3  and  281.3. 

Response:  The  definitions  of  two  of 
these  terms  have  been  modified  in  the 
final  rule  to  address  this  concern.  The 
definition  of  "Adjacent  State"  has  been 
modified  by  the  addition  of  the  word 
"proposed."  between  "activity"  and 
"conducted."  The  definition  of 
"Minerals"  was  revised  to  track  the 
language  of  section  2(q]  of  the  OCSLA. 
The  definition  of  OCS  minerals  has  been 
expanded  to  cite  the  reservation  of 
source  materials  essential  to  production 
of  fissionable  materials  pursuant  to 
section  12(e)  of  the  Act.  The  definition  of 
"Person"  is  unchanged  from  the 
definition  contained  in  the  proposed 
rule. 

Comment  One  commenter 
recommended  that  the  definition  of 
"development"  be  reworded  by 
replacing  the  word  "operation"  with 
"construction"  and  that  the  word  "and" 
between  "facihtates"  and  "which"  be 
deleted. 

Response:  The  definition  of 
development  has  been  modified  in  the 
final  rule  by  the  addition  of  the  phrase 
"construction  of  offshore  facilities" 
between  "drilling."  and  "and 
operations"  and  by  deletion  of  the  word 
"and"  from  between  "facilities"  and 
"which." 

Comment  One  commenter  suggested 
that  the  definition  for  "Governor"  be 
replaced  with  the  statutory  definition  in 
both  the  leasing  and  operating 
regulations. 

Response:  The  statutory  definition  of 
"Governor"  has  been  adopted  for  this 
rule. 

Some  additional  changes  were  made 
to  the  text  of  |  282.3  to  clarify  the 
meaning  of  certain  terms.  The  last 
phrase  in  the  definition  of  "Exploration" 
was  modified  to  read  "proceed  with 
development  and  production."  The  word 
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"person"  was  substituted  for  the  word 
"party"  in  the  first  line  of  the  definition 
of  "Lessee."  The  phrase  "(when 
obtained  for  geochemical  analysis)"  was 
inserted  in  the  definition  of  "Geological 
sample"  between  the  words  "waters" 
and  "acquired."  The  definition  of 
"Production"  was  deleted  as  redundant. 
Sections  282.5.  282.6,  282.7.  and  282.8 
of  the  proposed  rule  have  been 
renumbered  SS  282.4,  282.5,  282.6,  and 
282.7,  respectively.  This  change  corrects 
the  inadvertent  omission  of  a  9  282.4  in 
the  proposed  rule. 

Section  282.4  (proposed  §  282.5) 
Opportunities  for  review  and  comment 

Comment  Several  commenters  noted 
that  there  is  only  general  mention  of 
joint  State/Federal  task  force 
involvement  in  the  review  and 
evaluation  of  postlease  activities  and 
the  environmental  protection  measures 
that  will  be  required  of  lessees.  It  was 
recommended  that  the  final  rule 
describe  the  composition, 
responsibilities,  and  duties  of  joint 
State/Federal  task  forces.  The 
commenters  wanted  to  strengthen  the 
role  of  task  forces  in  the  MMS 
decisionmaking  process  and  in  postlease 
monitoring  of  impacts  and 
enviroiunental  protection. 

Response:  Hie  provisions  in  the  final 
rule  relating  to  task  forces  and  other 
such  joint  State/Federal  coordination 
arrangements  are  purposefully  general 
in  order  that  those  arrangements  can 
better  serve  as  a  vehicle  for  the 
cooperative  enforcement  of  safety, 
environmental,  and  conservation  laws 
and  regulations  (43  U.S.C  1334(a)  and 
1345(e)).  Provisions  in  ihe  regulations 
should  not  be  overiy  restrictive  or 
prescriptive.  They  should  provide 
sufficient  flexibility  to  permit  structuring 
of  the  working  arrangements  to  best  suit 
the  specific  situation,  authority,  and 
jurisdiction  involved.  The  MMS  intends 
to  continue  to  work  very  closely  with 
adjacent  States  and  other  Federal 
Agencies  to  determine  composition  and 
scope  of  individual  task  forces  on  a 
case-by-case  basis.  Representatives, 
including  those  from  other  Federal 
Agencies,  will  be  invited  to  participate 
as  their  interests  and  capabilities 
dictate.  The  MMS  anticipates 
establishing  State/Federal  working 
arrangements  early  in  the  process  prior 
to  initiation  of  environmental  reviews 
leading  to  publication  of  a  lease  sale 
notice.  It  anticipates  that  those  State/ 
Federal  working  arrangements  will  be 
designed  to  continue  to  function  through 
posUease  activity.  The  membership  and 
role  of  a  task  force  may  change  as 
circumstances  change  and  development 
activities  proceed. 


While  there  is  no  requirement  that 
State/Federal  task  forces  or  other 
working  arrangements  discharge 
monitoring  or  inspection  functions  for 
MMS,  MMS  is  open  to  considering  this 
role  on  a  case-by-case  basis.  Although  it 
is  anticipated  that  MMS  decisions  will 
give  great  weight  to  task  force 
recommendations,  the  rule  does  not 
require  decisions  to  "conform"  to  those 
recommendations.  The  MMS  does  not 
beheve  that  the  Secretary — or  the 
Gover;or  of  an  adjoining  State  for  that 
matter — should,  or  can.  relinquish  basic 
authorities  and  responsibilities  vested 
by  law.  On  the  other  band.  State/ 
Federal  task  forces  are  excellent  forums 
for  reaching  timely  consensus  on  issues, 
facilitating  communications,  and 
coordinating  Federal  and  State 
regulatory  activities. 

Comment  Several  commenters 
requested  that  Governors  be  provided  at 
least  90  days  to  review  and  to  provide 
comments  and  recommendations  to  the 
Director  on  proposed  Delineation, 
Testing,  and  Mining  Plans.  Some  also 
requested  that  the  Secretary's  criteria 
for  balancing  various  factors  be  defined. 
Two  commenters  asked  that  the 
regulations  be  revised  to  include  specific 
requirements  to  provide  for  public 
review  and  comment  on  proposed 
activities  (e.g.,  a  Notice  of  Availabihty 
of  Proposed  Delineation,  Testing,  or 
Mining  Plans  should  be  published  in  the 
Federal  Register). 

Response:  The  timeframes  for 
reviewing,  commenting  on,  and 
providing  recommendations  concerning 
lessee  submitted  Delineation.  Testing, 
and  Mining  Plans  have  not  been 
changed.  The  specified  comment  periods 
track  the  timeframes  mandated  by  the 
OCSLA  in  section  11  for  Exploration 
Plans  and  sections  19  and  25  for 
Development  and  Production  Plans. 
Although  Exploration  Plans  and 
Development  and  Production  Plans 
apply  to  activities  associated  with  OCS 
oil  and  gas  operations,  the  review 
process  involved  is  similar  to  the  review 
process  being  established  for  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
In  the  event  the  activities  described  in  a 
proposed  Delineation,  Testing,  or  Mining 
Plan  are  of  a  nature  which  requires  the 
development  of  an  EIS,  the  final  rule 
authorizes  the  Director  to  allow  the 
Governor  additional  time  for  the 
submission  of  comments  and 
recommendations. 

A  set  of  "defined"  criteria  has  not 
been  included  in  the  final  rule.  The 
example  of  criteria  cited  by  commenters 
(i.e.,  criteria  established  by  the 
Environmental  Protection  Agency  (EPA) 
under  the  NEPA  and  by  the  National 


Oceanic  and  Atmospheric 
Administration  (NOAA)  under  the  Deep 
Seabed  Hard  Minerals  Resource  Act) 
was  reviewed  and  found  to  be  too 
narrow  in  scope  to  properly  reflect  the 
"balancing"  which  the  Secretary  is 
required  to  perform  in  arriving  at  a  given 
decision  in  a  specific  case.  Any  list  of 
criteria  which  might  be  appropriate  for  a 
given  case  at  a  specific  time  may  not  be 
appropriate  for  use  in  reaching  a 
balanced  decision  in  that  case  at 
another  time  or  in  another  case  at  any 
time.  It  is  sufficient  that  the  Secretary 
provides  an  explanation  regarding  a 
decision  not  to  adopt  a  written 
recommendation  submitted  by  the 
Governor  of  an  adjacent  State. 
Preparation  of  environmental 
assessments  for  activities  governed  by 
plans  will  also  provide  public  notice  and 
involvement  There  will  be  several 
opportunities  for  the  interested  public  to 
participate  in  the  review  of,  and 
comment  on,  proposed  mining  activities. 
Insofar  as  NEPA  analysis  is  required  for 
proposed  activities  covered  in 
Delineation,  Testing,  or  Mining  Plans. 
Notices  of  Intent  to  prepare  EIS's  and 
Notices  of  Availability  of  EIS's  will  be 
published  in  the  Federal  Register.  The 
scoping  process  allows,  too,  for  public 
involvement  Members  of  the  public  may 
also  arrange  with  the  Director 
(appropriate  MMS  Regional  Director)  to 
be  notified  of  the  receipt  of  lessee 
submitted  proposals  and  to  be  provided 
access  to  the  nonproprietary  portions  of 
those  proposals.  All  comments  that  are 
received  in  a  timely  manner  will  be 
taken  into  consideration  during  the 
decisionmaking  process. 

Comment  A  number  of  commenters 
recommended  that  the  role  of  the  Slate/ 
Federal  "task  forces  "  should  be  more 
specifically  defined  in  the  regulations 
and  that  the  "task  forces"  should  review 
proposed  activity  plans,  contingency 
plans,  and  changes  to  approved  plans. 

Response:  The  recommendation  that 
the  role  and  responsibilities  of  task 
forces  be  specified  by  regulation  has  not 
been  adopted.  However,  to  the  extent 
that  involved  States  are  interested,  it  is 
anticipated  that  joint  State/Federal  task 
forces  or  other  working  arrangements 
will  be  developed  at  any  point  in  the 
process  prior  to  leasing  or  afterwards.  It 
is  also  expected  that  those  working 
arrangements  would  continue  to 
function  as  a  coordinating  mechanism 
Muring  the  review  and  approval  of  the 
posUease  plans  and  activities  governed 
by  the  regulations  in  Part  282.  There  is 
considerable  advantage  to  allowing 
fiexibiUty  in  the  nature  of  those 
arrangements  so  that  they  can  be 
structured  to  facilitate  cooperation  and 
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contribute  most  effectively  to  the  unique 
set  of  conditions,  concerns,  and  needs 
associated  with  a  given  mining 
operation  and  its  environment. 

Section  282.5  (proposed  §  282.6) 
Disclosure  of  data  and  information  to 
the  public. 

Comment  One  commenter  expressed 
the  view  that  ail  information  (including 
proprietary  data  and  information]  relied 
upon  to  meet  the  minimum  requirements 
of  applications  for  plati  approval  should 
be  made  available  to  the  public. 
Another  commenter  expressed  the  view 
that  detailed  provisions  for  the 
protection  of  proprietary  data  from 
disclosure  are  needed  in  order  not  to 
discourage  industry  investment. 

Response:  The  availability  of  G&G 
data  to  the  public  is  governed  by  the 
Freedom  of  Information  Act,  the 
OCSLA.  and  implementing  regulations 
including  those  contained  in  §  282.5. 
Section  282.5(b)  has  been  expanded  to 
more  explicitly  state  the  persons  to 
whom  the  Director  may  make  early 
release  of  data  and  information  for 
effective  and  efficient  development  of  a 
deposit.  Section  282.5(c)  continues  to 
permit  the  Director  to  make  geophysical 
data  and  information  collected  in 
compliance  with  a  lease  stipulation  or 
order  concerning  the  protection  of  the 
environment  of  the  lease  available  to 
the  public,  unless  the  lessee  shows  to 
the  satisfaction  of  the  Director  that 
release  of  the  information  or  data  would 
unduly  damage  the  lessee's  competitive 
position. 

Section  282.6  (proposed  §  282. 7) 
Disclosure  of  information  to  an  adjacent 
State. 

Comment:  One  commenter  expressed 
the  view  that  representatives  of 
adjacent  States  should  be  provided 
access  to  all  lessee  submitted  plans, 
data,  information  and  samples. 

Response:  This  rule  provides  the 
representatives  of  adjacent  States  with 
the  maximum  access  permitted  under 
the  OCSLA.  Certain  proprietary  data 
and  information  can  be  accessed  by 
State  officials  when  the  necessary 
agreements  to  protect  the  data  and 
information  h^m  unauthorized 
disclosure  have  been  signed. 

Section  282. 7  (proposed  §  282.8) 
furisdictional  controversies. 

Comment:  One  commenter  expresssed 
concern  that  the  provisions  of  S  282.7 
simply  reiterate  the  provisions  of  section 
7  of  the  OCSLA  which  governs  the 
handling  of  jurisdictional  controversies 
and  that  neither  S  281.10  nor  \  282.8 
anticipates  or  addresses  a  situation 


when  the  affected  OCS  mineral  resource 
extends  onto  adjacent  State  lands. 

Response:  The  provisions  of  S  282.7 
concerning  jurisdiction  controversy 
remain  unchanged.  While  the  language 
of  §  282.7  tracks  the  language  of  section 
7  of  the  OCSLA.  the  provisions  of  that 
section  should  not  be  interpreted  as  a 
means  for  initiating  negotiations  where 
jurisdictional  controversies  are 
involved,  i.e..  litigation  over  the  location 
of  the  common  boundary  between 
Federal  OCS  lands  and  State  submerged 
lands  is  concerned.  The  situation  where 
an  affected  OCS  mineral  resource 
extends  onto  adjacent  State  lands  is 
best  addressed  by  unitization  of 
operations  pursuant  to  S  282.11(d).  The 
fact  that  an  orebody  extends  under 
State  and  Federal  OCS  lands  does  not  in 
and  of  itself  constitute  a  controversy. 

To  address  management  of  OCS 
mineral  deposits  which  straddle  State/ 
Federal  jurisdiction,  DOI  hopes  to  be 
able  to  develop  an  agreement  with  the 
adjacent  State  for  joint  management  to 
the  degree  joint  management  is  needed 
for  the  enforcement  of  safety, 
environmental,  and  conservation  laws 
and  regulations  (43  U.S.C.  1334(a})  and 
the  protection  of  correlative  rights.  The 
agreement  would  involve  both  the  State 
and  Federal  lessees  and  assure 
coordination  and  cooperation  to  the 
extent  necessary  to  maximize  efficiency, 
reduce  the  regulatory  burden,  and 
obtain  an  equitable  return  to  all  parties. 
When  a  mineral  deposit  straddles  the 
State/Federal  boundary,  the  lessees 
typically  will  negotiate  an  appropriate 
agreement  to  cover  mining  operations  on 
the  leases  and  the  allocation  of  costs 
and  benefits  in  die  owners  of  divided 
interests  in  the  area  embraced  by  the 
Federal  and  State  leases  that  are  made 
subject  to  the  unit  agreement. 

Subpart  B — Jurisdiction  and 
Responsibilities  of  Director 

Section  282.10   Jurisdiction  and 
responsibilities  of  Director. 

Comment  One  commenter  expressed 
the  view  that  environmental  protection 
measures  should  be  included  in  the  Ust 
set  forth  in  S  282.10. 

Response:  This  suggestion  has  been 
adopted 

Section  282.11    Director's  authority. 

Comment  A  commenter  stated  that 
the  Director's  authority  and 
responsibility  under  NEPA  and  OCSLA 
are  to  provide  information  needed  for 
the  assessment  and  management  of 
environmental  impacts  on  the  human, 
marine,  and  coastal  environments.  The 
commenter  felt  that  the  production  of 
this  information  base  must  be  something 


on  which  industry  and  the  States  can 
rely  and  the  result  of  a  process  in  which 
they  play  an  effective  role. 

Response:  The  marine  mining  program 
and  regulations  provide  significant 
opportunity  for  adjacent  States, 
industry,  and  others  to  work  directly 
with  MMS  throu^  joint  State/Federal 
task  forces  and  other  arrangements. 
These  arrangements  play  an  important 
role  in  assuring  an  adequate  information 
base  for  decisions.  The  MMS  also 
generates  a  wealth  of  environmental 
data  and  information  through  the 
environmental  studies  program.  This 
data  and  information  are  applicable  in 
large  part  to  the  marine  mining  program. 
It  provides  MMS  with  some  of  the  best 
available  scientific  information  on 
which  to  base  its  decisions.  The  DOI  has 
established  the  OCS  Advisory  Board 
comprised  of  the  OCS  Policy  Committee, 
OCS  Scientific  Committee,  and  Regional 
Technical  Working  Groups  as  an 
effective  means  for  industry,  States,  and 
others  to  participate  and  influence  the 
base  of  inifonnation  upon  which 
decisions  are  made. 

Comment  One  commenter  expressed 
the  view  that  the  applicant  of  a  project 
should  be  required  under  the  provisions 
of  these  regulations  to  pay  for  the 
environmental  analysis  of  the  project 

Response:  This  suggestion  has  not 
been  adopted.  The  lessee  is  required  to 
submit  environmental  information 
regarding  impacts  of  the  activities 
proposed  in  a  Delineation  Plan,  Testing 
Plan,  or  Mining  Plan.  When  additional 
information  is  needed,  a  lessee  may  be 
required  to  provide  that  information  in 
support  of  its  proposal. 

Section  282.11(d)(1)  has  been  modified 
by  adding  the  phrase  "or  the  prevention 
of  waste"  to  the  end  of  the  first 
sentence.  Prevention  of  waste  is  one  of 
the  traditional  bases  for  unitizing 
operations  on  two  or  more  leases. 

Section  282.12    Director's 
responsibilities. 

Comments:  Several  commenters 
expressed  the  view  that  the  criteria  on 
which  the  Director  will  disapprove  a 
Testing  Plan  or  Mining  Plan  should  be 
specified  in  the  rule.  The  view  was  that 
the  criteria  contained  in  the  proposed 
rule  are  too  vague  and  ill  defined,  and 
the  environmental  protection  provisions 
are  inadequate.  It  was  felt  that  the  final 
rule  should  include  a  list  of  very  specific 
criteria  to  be  considered  during  the 
review  process  for  approval  or 
disapproval  of  a  Testing  Plan  or  Mining 
Plan. 

Response:  Additional  specific  criteria 
have  not  been  incorporated  in  the  final 
rule.  The  criteria  to  be  used  by  the 
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Director  in  the  review  and  approval/ 
disapproval  for  a  Testing  Plan  or  Mining 
Plan  remain  unchanged  from  those  cited 
in  9  282.12  of  the  proposed  rule.  The 
Director's  review  and  assessment  of  the 
technical  and  environmental  aspects  of 
a  Testing  Plan  or  Mining  Plan  will  take  a 
balanced  approach  using  recognized 
guidelines  for  protecting  the 
environment.  These  guidelines  come 
from  a  wide  variety  of  laws  besides  the 
OCSLA  and  NEPA.  These  laws  include 
the  Endangered  Species  Act.  Marine 
Mammals  Protection  Act.  National 
Historic  Preservation  Act.  and  Clean 
Water  Act.  Although  some  sections  of 
the  OCSLA  are  oil  and  gas  specific, 
other  sections  are  applicable  to  all 
minerals  in  the  OCS.  These  provisions 
require  that  activities  be  conducted  in  a 
safe  manner  and  in  a  manner  which  is 
likely  to  prevent  or  minimize  the 
likelihood  of  occurrences  which  may 
cause  damage  to  the  environmenL  They 
permit  lease  cancellation  or  so^iensioD 
of  production  or  other  operations  if  there 
is  a  threat  of  serious,  irreparable,  or 
immediate  harm  to  the  marine,  coastal 
or  human  environments.  The  absence  of 
specific  guidelines  in  the  final  rule 
provides  the  flexibiUty  needed  for  the 
development  of  environmental 
protection  measures  tailored  to  the 
technologies,  commodities,  and  OCS 
locations  where  the  mining  operatiim  is 
to  take  place. 

Comment  One  commenter  expressed 
the  view  that  the  provisions  in  the 
operating  regulations,  giving  the  Director 
discretionary  powers  to  disapprove  a 
Testing  Plan  or  Mining  Plan,  are  pooriy 
defined  cuid  not  practical. 

Response:  We  do  not  share  this  view. 
The  regulations  covering  the  Director's 
responsibilities  and  authority  regarding 
review  of  Testing  Plans  and  Mining 
Plans  are  logical,  thorough,  and 
practical.  Sections  on  plan  review  and 
approval  appropriately  include 
consideration  of  environmental  criteria 
and  technical  factors  during  the  review 
of  Testing  Plans  and  Mining  Plans.  They 
provide  ample  opportunity  for 
Governors  of  adjacent  States  to 
participate  in  the  process  and  influence 
regulatory  decisions.  When 
recommendations  of  the  Governor  of  an 
adjacent  State  are  not  accepted,  the 
Governor  is  provided  a  written 
explanation. 

Comment  A  number  of  commenters 
expressed  the  view  that  the  timelines 
specified  in  9  282.12  preclude  full  State 
agency  and  public  participation. 

Response:  This  comment  parallels  one 
addressed  in  the  discussion  under 
9  282.4.  Joint  State/Federal  task  forces 
and  other  arrangements  provide 
substantial  opportimity  for  active 


participation  in  the  review  and 
assessment  process.  The  timeframes 
prescribed  in  the  final  rule  track  the 
timeframes  mandated  in  the  OCSLA  for 
similar  activities  associated  with  oil  and 
gas  leases.  Timeframes  for  comments 
may  be  extended  when  necessary  to 
assure  sufficient  response  time  for  input 
by  States  and  the  public  into  the  NEPA 
process.  Section  282.12(b)(2)  had  been 
modified  by  the  addition  of  the  phrase 
"or  other  NEPA  document"  following 
"environmental  assessment"  This 
modification  recognizes  that  NEPA 
documentation  of  the  environmental 
impacts  of  the  activities  described  in  a 
Delineation  Plan  may  be  in  a  form  other 
than  an  environmental  assessment 

Section  282.13    Suspension  of 
production  or  other  operations. 

Comment  A  commenter  stated  that 
the  provisions  for  the  suspension  of 
operations  should  be  revised  to  require 
the  Director  to  suspend  operations  upon 
request  by  any  State  which  has 
participated  in  joint  coordination  efforts 
for  reasons  stated  in  9  282.13(b)  (1) 
through  (9) 

Response:  This  recommendation  has 
not  been  adopted.  It  would  be 
inappropriate  for  a  State  to  exercise 
such  ultimate  authority  over  Federal 
lease  activity.  However,  in  those  cases 
where  a  Governor  of  an  adjacent  State 
or  appropriate  State  agency  requests  a 
suspension  of  operations,  the  Director 
would  review  the  factors  related  to  the 
request  and  suspend  operations  when 
circumstances  and  conditions  justify 
that  action.  It  is  anticipated  that  great 
weight  will  be  given  to  requests  made 
by  officials  of  adjacent  States. 

Comment  Several  commenters 
commented  on  suspensions.  Some 
expressed  the  view  that  the  final  rule 
should  provide  more  precise  criteria  and 
procedures  for  the  Director  to  use  in 
making  decisions  regarding  the 
suspension  of  production  and  other 
operations.  Concern  was  expressed  that 
the  rule  failed  to  provide  for  the 
compensation  of  lessees  for  areas  which 
may  be  eliminated  from  development  on 
the  basis  of  information  developed 
during  the  exploration  of  the  lease.  The 
concern  was  expressed  that  there  is  no 
provision  for  compensation  for  minerals 
left  in  place  in  order  to  protect  sensitive 
environmental  or  archaeological  value 
absent  cancellation  of  the  lease. 

Response:  Sufficient  criteria  are 
included  to  assure  that  a  suspension  of 
production  and  other  operations  can  be 
directed  or  approved  by  the  Director 
whenever  such  action  is  necessary.  The 
procedures  for  compensating  lessees  for 
lost  access  to  OCS  minerals  due  to 
development  and  production  restrictions 


on  a  lease  are  based  on  the  procedures 
contained  in  the  OCSLA.  Since  leases 
issued  under  the  regulations  in  30  CFR 
Part  281  are  subject  to  the  OCSLA.  the 
regulations  in  Pari  281  and  this  Part  282 
are  subject  to  compensation  limits 
contained  in  the  OCSLA. 

Section  282.13(b)(8)  has  been  modified 
to  read 

'  (8)  The  Director  determines  that 
continued  operation  of  a  producing  mine 
would  result  in  waste:  or"  This  change  is 
intended  to  clarify  the  fact  that  there 
must  be  a  producing  mine  on  the  lease 
and  the  Director  must  determine  that 
continued  operation  of  the  mine  would 
result  in  waste. 

Section  282.13(f)(2)  has  been  modified 
by  changing  the  period  at  the  end  of  the 
proposed  provision  to  a  comma  and 
adding  the  foIlo%ving  language:  "*  *  * 
unless  the  Director's  approval  of  the 
lessee's  request  for  suspension 
authorizes  the  payment  of  a  lesser 
amount  during  the  period  of  approved 
suspension." 

Section  282.15    Cancellation  of  leases. 

Section  282.15(d)(3)  has  been  clarified 
by  the  addition  of  a  new  paragraph  (iii). 
The  new  language  points  up  those 
instances  where  a  lessee  wrill  not  be 
entitied  to  compoisaitoa  when  a  lease  is 
canceled 

Subpart  C — Obligations  and 
Responsibilities  of  Lessees 

Section  282.20    Obligations  and 
responsibilities  of  lessees. 

Comment  One  commenter  expressed 
the  view  that  the  evaluation  of  potential 
environmental  impacts  of  activities 
proposed  by  a  lessee  should  include  an 
evaluation  of  the  potential  air  emissions 
associated  with  the  activity  and  the 
onshore  consequences  of  the  expected 
OCS  activities. 

Response:  Section  782  ?0  has  been 
modified  by  revising  the  ending  of  the 
second  sentence  in  9  282.20(a)  to  read 
"*  *  *  human  environment  (including 
onshore  air  quality)."  This  change  is 
consistent  with  the  provisions  of  the 
OCSLA.  Section  282.22(0  of  the 
proposed  and  final  rule  specifies  that  "a 
description  of  measures  to  be  taken  to 
avoid  minimize,  or  otherwise  mitigate 
air.  land,  and  water  pollution"  will  be 
submitted  in  support  of  a  Dehneation 
Plan.  To  correct  an  oversight  in  the 
drafting  of  the  proposed  rule  regarding 
Testing  Plans  and  Mining  Plans,  new 
§  S  282.23(j)  and  282.24(o)  have  been 
added  to  the  final  rule  to  specify  the 
submission  of  "a  description  of 
measures  to  be  taken  to  avoid, 
minimize,  or  otherwise  mitigate  air. 
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land,  and  water  pollution."  Sections 
282.23(j).  (k).  (I),  (m).  and  (n)  and 
SS  282.24(0).  (p).  (q).  and  (r)  have  been 
renumbered  9  282^  (k),  (1).  (m),  (n).  (o) 
and  S  282.24  (p).  (q).  (r).  and  (s). 
respectively.  It  is  anticipated  that  the 
Director's  review  of  the  air  quality 
consequences  of  proposed  OCS 
activities  will  follow  the  practices  and 
procedures  specified  in  30  CFR 
2S0.33(b)(19).  250.34(b)(12).  250.45  and 
250.46. 

Section  28Z21    Plans,  general 

Comment-  One  commenter  expressed 
the  view  that  "Preliminary  activities"  as 
defined  in  \  282.21(d]  may  cause 
signiflcant  adverse  impact  on  OCS 
resources.  One  example  was  based  on 
the  view  that  seismic  testing  might 
adversely  affect  marine  mammals  and 
Hsh  with  air  bladders. 

Response:  No  change  has  been  made 
in  the  final  rule.  As  a  part  of  the 
promulgation  of  this  final  rule,  MMS 
conducted  an  environmental  assessment 
of  the  preliminary  activities  that  could 
be  conducted  before  Delineation. 
Testing,  or  Mining  Plans  were 
developed.  The  assessment  resulted  in  a 
finding  of  no  significant  impacts  for 
those  activities.  The  lessee  is  required  to 
provide  notice  to  the  Director  regarding 
proposed  preliminary  activities.  When 
the  activities  described  in  a  notice  go 
beyond  activities  which  should  have  no 
significant  adverse  impact  on  the 
environment,  the  Director  will  advise 
the  proponent  which  activities  are  not 
viewed  as  preliminary  activities  and  the 
steps  to  be  taken  before  conducting 
those  activities  (e.g..  submission  of  a 
Delineation  Plan  together  with 
supporting  documents). 

Section  282^   Delineation  plan. 

Comment:  Several  conunenters  stated 
that  the  regulations  or  preamble  of  the 
Federal  Regittar  Notice  should  make  it 
clear  that  a  consistency  determination 
under  section  307(c)(3)(B)  of  the  Coastal 
Zone  Management  Act  (CZMA)  is 
applicable  to  the  Director's  approval  of 
Delineation,  Testing,  and  Mining  Plans. 
The  commenters  recommended  that  the 
phrase  "where  applicable"  should  be 
deleted  from  (t282^m)(4). 
282^m)(4),  and  282^q}(4). 

Response:  This  recommendation  has 
not  been  adopted.  The  activities 
described  in  Delineation.  Testing,  and 
Mining  Plans  are,  for  the  most  part 
located  outside  the  coastal  zone  of 
adjacent  States  and  not  subject  to  a 
State  implementation  plan  approved 
under  CZMA.  In  these  circumstances, 
the  Director's  approval  of  a  Delineation. 
Testing,  or  Mining  Plan  is  not  subject  to 
CZMA  review  and  consistency 


concurrence.  This  position  is  based  upon 
the  memorandum  opinion  dated  October 
4. 198&  prepared  by  the  Office  of  Legal 
Counsel  of  the  Department  of  Justice  for 
Abraham  D.  Sofaer.  Legal  Adviser^ 
Department  of  State.  The  positions 
expressed  in  that  opinion  are  consistent 
with  the  position  previously  taken  by 
DOI  in  this  matter. 

Comment-  One  commenter  expressed 
the  view  that  Dehneation,  Testing,  and 
Mining  Plans  should  be  subject  to  State 
approval  similar  to  the  approval  by  the 
Chrector  as  provided  in  (  282.12. 

Response:  This  recommendation  has 
not  been  adopted.  The  rule  provides 
substantial  opportimity  for  State 
participation  in  the  form  of  informal 
coordination  of  the  identification  and 
resolution  of  issues  as  well  as  the  usual 
formal  provisions  for  review  and 
submission  of  comments  and 
recommendations.  In  the  final  analysis, 
the  decisions  on  the  approval  or 
disapproval  of  these  activities  are  the 
responsibility  of  the  Secretary  of  the 
Interior.  Such  decisions,  by  law,  are  to 
balance  national  objectives  with  State 
and  local  concerns. 

Comment:  One  conunenter  suggested 
that  given  the  requirements  for 
environmental  monitoring,  the  lessee 
must  be  required  to  submit  as  part  of 
the  Delineation  Plan,  a  plan  for 
gathering  baseline  data  that 
characterizes  the  marine  environmental 
conditions  and  biological  diversity  of 
the  lease  area  prior  to  any  exploration. 

Response:  No  exploration,  testing,  or 
mining  activities  may  commence  by  a 
lessee  before  the  Director  approves  the 
appropriate  plaiL  This  approval  will  be 
contingent  upon  a  determination  that  the 
adverse  impacts  of  the  proposed 
activities  can  be  avoided,  minimized,  or 
otherwise  mitigated.  This  determination 
will  be  based  on  environmental 
information  prepared  in  association 
with  the  lease  offering,  as  well  as  the 
site-specific  Information  developed  in 
conjunction  with  the  preparation  of  the 
Delineation.  Testing,  and  Mining  Plans. 
It  is  not  expected  thist  apart  from  the 
above  site-spedfic  requirements,  each 
lessee  will  necessarily  be  required  to 
develop  environmental  baseline 
information.  Information  gathered  as  a 
result  of  MMS's  environmental  studies 
program  and  information  available  frxnn 
other  sources  can  be  utilized  to 
ascertain  the  site-specific  environmental 
conditions  prior  to  the  commencement 
of  the  environmental  monitoring 
program  conducted  in  association  with 
specific  mining  activities. 

Section  282^b)  provides  adequate 
authority  for  the  Director  to  require  the 
lessee  to  collect  additional 
environmental  baseline  data  when  data 


are  needed  to  support  environmental 
evaluation  of  activities  proposed  under 
a  Delineation,  Testing,  or  Mining  Plan. 

Comment:  One  commenter  expressed 
the  view  that  the  rule  should  clearly 
state  that  waste  disposal  or  discharges 
will  be  subject  to  a  National  Pollutant 
Discharge  Elimination  System  (NTOES) 
permit  an  Ocean  Dumping  permit  or 
other  applicable  permit 

Response:  It  is  the  lessee's 
responsibility  to  be  aware  of  and  to 
obtain  all  necessary  permits  and 
approvals  for  the  conduct  of  OCS  mining 
activities.  This  rule  does  not  attempt  to 
address  all  the  requirements  imposed 
upon  lessees  by  laws  and  regulations 
administered  by  other  Federal  Agencies. 
Thus,  the  fact  that  waste  disposal  or 
discharges  frtim  leasehold  activities  may 
be  subject  to  NPDES  permits  or  other 
permitting  requirements  subject  to  the 
jurisdiction  of  a  Federal  Agency  other 
than  MMS  has  not  been  included  in  this 
rule. 

Section  282.23    Testing  Plan. 

Comment-  One  commenter  expressed 
the  view  that  the  final  rule  should 
specifically  require  the  submission  of  a 
Testing  Plan  to  determine  the 
environmental  effects  of  mining.  Under 
the  proposed  rule,  the  submission  of  a 
Testing  Plan  is  at  the  option  of  the 
lessee. 

Response:  This  recommendation  was 
not  adopted.  When  the  lessee  is  able  to 
submit  a  comprehensive  Mining  Plan 
complete  with  a  description  of  the 
potential  environmental  effects  of  the 
mining  activities  and  necessary 
mitigating  measures,  there  is  no  need  to 
submit  a  Testing  Plan. 

Section  282.24    Mining  Plan. 

Comment-  One  conunenter  suggested 
that  a  Mining  Plan  be  required  to 
include  the  description  of  a  stable 
reference  area  (also  called  a 
preservational  reference  area).  The  area 
would  serve  as  a  reference  area  against 
which  the  impact  of  mining  on  the  lease 
could  be  compared.  No  mining  could 
occur  in  the  reference  area. 

Response:  The  MMS  will  not  require  a 
lessee's  Mining  Plan  to  designate  or 
describe  a  stable  (preservational) 
reference  area  where  no  mining  can 
occur.  However,  to  properly  address 
environmental  concerns,  a  monitoring 
plan  could  include  one  or  more  control 
sites  in  which  no  mining  would  be 
conducted  until  late  in  the  life  of  a  lease. 
Nothing  in  these  rules  would  preclude  a 
lessee  from  voluntarily  designating  a 
control  site  on  its  lease  as  a  stable 
reference  area,  available  for  study  by 
any  interested  party. 


?"F1 


Federal  Register  /  Vol.  54,  No.  11  /  Wednesday.  January  18.  1989  /  Rules  and  Regulations 


2065 


Comment-  A  commenter  stated  that 
site-specific  assessments  of  Delineation, 
Testing,  and  Mining  Plans  cannot 
address  cumulative  impacts  and  that 
ounulative  impacts  of  mining  activities 
should  be  made  available  to  the  public 
prior  to  a  lease  sale. 

Response:  The  MMS  anticipates  that 
an  EIS  will  be  prepared  prior  to  the  first 
lease  sale  in  an  area.  The  NEPA 
documentation  conducted  prior  to  a 
subsequent  lease  sale  will  analyze  the 
cumulative  impacts  of  mining  activities 
conducted  on  previously  issued  leases 
together  with  the  anticipated  impacts  of 
the  mining  activities  that  are  expected 
to  occur  as  a  result  of  the  proposed  sales 
of  additional  OCS  mineral  leases  in  the 
area. 

Comment-  One  commenter  said  the 
lessee  should  be  required  to  mitigate 
any  potential  adverse  environmental 
impact  and  that  the  Mining  Plan  should 
stipulate  measures  the  lessee  will  be 
required  to  implement  to  accomplish 
this.  Another  expressed  doubts  that 
mitigation  measures  exist  to  reduce 
signUicant  adverse  environmental 
impacts  associated  with  the  mining  of 
construction  materials,  placers,  and 
phosphorite. 

Response:  No  change  has  been  made 
in  the  rule  based  on  this  comment 
Mining  Plans  are  required  to  describe 
mitigation  measures  to  protect  the 
environment.  The  MMS  will  carefully 
balance  development  and 
environmental  protection  objectives  in 
its  review  of  Mining  Plans  to  determine 
appropriate  measures  for  avoiding  and 
minimizing  the  potentially  adverse 
environmental  effects  of  marine  mining. 
Decades  of  commercial  mining  of  marine 
sand  and  gravel  in  Europe  and  the  Far 
East  have  demonstrated  that  the 
in^Mcts  of  these  activities  can  be 
mitigated.  The  International  Council  for 
the  Exploration  of  the  Seas  has  done 
considerable  research  with  regard  to 
mitigation  of  potential  impact  on  fishery 
resources  during  marine  mining 
activities.  Placer  mining  also  has 
occurred  for  many  years  but  on  a 
smaller  scale,  primarily  in  Indonesia. 
Geologically,  the  two  types  of  deposits 
are  similar  so  there  is  no  reason  to 
assume  that  significant  impacts  could 
not  be  addressed  through  mitigation 
measures.  Commercial  offshore  mining 
for  phosphorite  has  not  yet  occurred 
anywhere  in  the  world,  but  again.  MMS 
does  not  assume  that  significant  impacts 
could  not  be  satisfactorily  mitigated.  If 
significant  impacts  cannot  be  mitigated 
in  an  acceptable  manner,  there  will  be 
no  phosphorite  mining  on  the  OCS. 


Section  282.25    Plan  modification. 

Comment  One  commenter  stated  that 
adjacent  States  should  be  notified  and 
allowed  to  cooperate  with  the  Director 
in  the  review  and  approval  of  new 
technology,  techniques,  procedures, 
equipment  or  activities  during  the 
conduct  of  operations. 

Response:  Section  282.25  Plan 
modification  (formerly  Modified  Plan) 
has  been  revised  and  now  expliciUy 
provides  the  same  opportunity  for 
adjacent  State  Governors  to  comment 
on  significant  modifications  to  plans  as 
is  provided  for  during  the  review  of  the 
initial  Delineation,  Testing,  and  Mining 
Plans.  The  Governors  or  other 
appropriate  officials  of  adjacent  States 
also  have  an  opportunity  to  review  and 
comment  on  alternative  technologies 
during  the  review  of  a  proposed  plan. 
The  proposed  plan  must  identify 
alternatives  to  technologies  considered 
during  the  preparation  of  the  plan.  The 
comments  of  State  o^icials  on  the 
proposed  plan,  if  applicable,  would  be 
considered  in  the  Director's  review  and 
approval  of  new  or  alternative 
technologies,  techniques,  procedures, 
equipment  or  activities.  If  the  Director 
determines  that  the  proposed  new  or 
alternative  technology  requires  plan 
modification,  then  approval  of  the 
modification  would  be  subject  to 
S282^. 

Section  282.27    Conduct  of  operations. 

Comment  One  commenter  expressed 
the  view  that  the  requirement  that 
lessees  provide  food  and  lodging  for 
MMS  inspectors  should  be  extended  to 
include  State  inspectors. 

Response:  Section  282.27(d)(2)  makes 
provision  for  lessees  to  furnish  food 
quarters,  and  transportation  for  MMS 
representatives  performing  facilities 
inspections,  in  situations  where  State 
employees,  as  contract  employees  of 
MMS,  conduct  the  inspections,  they 
would  be  afforded  the  same  lessee 
provided  food  and  lodging  opportunities 
as  any  other  MMS  inspector.  There  is  no 
provision  in  the  law  or  these  regulations 
authorizing  inspections  by  persons  other 
than  representatives  of  the  Federal 
Government  in  this  instance,  the 
Secretary. 

Section  282.28    Environmental 
protection  measures. 

Comment-  One  commenter  expressed 
concern  that  reliance  on  the  NPDES 
system  will  fail  to  evaluate  all  but  lethal 
impacts.  It  was  asserted  that 
bioaccumulation,  sublethal  effects,  and 
cumulative  effects  will  not  be  addressed 
by  reliance  on  the  NPDES  permitting 
system  administered  by  EPA. 


Response:  The  MMS  does  not  mean  to 
suggest  that  it  will  rely  exclusively  on 
theNPDES  permitting  system  to  protect 
the  environment  The  MMS  will 
maintain  an  active  awareness  of  the 
results  of  ongoing  research,  as  well  as 
monitoring  results  and  will  use  those 
findings  to  require  refinements  to  an 
approved  monitoring  plan  necessary  to 
assure  protection  of  the  environment. 

The  MMS  intends  to  cooperate  with 
EPA  in  the  analysis  of  the 
environmental  aspects  of  proposed 
activities  involving  waste  disposal  and/ 
or  discharge  into  the  waters  above  the 
OCS.  This  approach  will  avoid 
duplication  of  effort  and  lead  to  a 
monitoring  plan  and.  where  applicable, 
an  NPDES  permit  designed  to  address 
the  concerns  expressed  by  the 
commenter. 

The  potential  that  subtie  effects  will 
occur  and  go  undetected  by  monitoring 
is  fully  recognized.  One  role  of  research 
is  to  identify  and  describe  subUe 
phenomena.  Considerable  research  is 
being  funded  which  involves 
identification  of  chronic  and  sublethal 
effects  of  impacts.  The  MMS  intends  to 
factor  appropriate  research  findings  into 
the  mitigation  of  impacts  as  well  as  the 
plans  for  monitoring  impacts. 

Comment  Several  commenters 
requested  that  the  rule  be  expanded  to 
include  specific  details  designed  to 
protect  the  environment  and  to  mitigate 
impacts  that  might  result  from  the 
conduct  of  mining  activities.  Those 
commenters  were  especially  concerned 
about  the  citation  a^  procedures  to 
protect  sensitive  areas  discovered  after 
a  lease  is  issued.  "Tfiey  desired 
assurances  that  such  areas  would  be 
deleted  from  the  areas  subject  to 
continued  mining  activities.  To  this  end, 
they  requested  that  the  rule  provide  a 
list  of  criteria  to  be  used  to  determine 
that  a  threshold  has  been  reached  which 
requires  the  initiation  of  mitigating 
measures. 

Response:  These  recommendations 
have  not  been  adopted.  The  MMS 
recognizes  its  responsibility  to  evaluate 
the  environmental  impacts  as  well  as 
the  technical  sufficiency  of  each  activity 
described  in  a  proposed  Delineation. 
Testing,  or  Mining  Plan.  The  MMS's 
administration  of  its  responsibilities 
under  the  OCSLA  must  be  carried  out  in 
accordance  with  other  governing  laws 
such  as  NEPA,  the  Endangered  Species 
Act  the  Marine  Mammals  Protection 
Act  the  Clean  Air  Act  and  the  Clean 
Water  Act.  The  approach  of  balancing 
national  interests  and  other  objectives 
mandated  by  the  OCSLA  together  with 
compliance  with  governing  provisions  of 
the  aforementioned  laws  make  it 
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impractical  to  include  in  the  rule  lists  of 
preschpfive  or  detailed  criteria  that  will 
be  used  by  the  Director  to  assure  that 
leasehold  activibes  are  conducted  in  a 
safe  and  environmentally  responsible 
manner.  The  case-by-case  approach 
envisioned  by  this  rule  permits 
comprehensive  environmental  review  of 
each  of  the  di^erent  environmental 
setting.  The  range  of  potential 
technologies  and  techniques  that  may  be 
used  in  those  settings  can  best  be 
assessed  as  they  relate  to  specific 
proposed  activities  associated  with 
target  OCS  minerals.  This  rule  provides 
general  guidance  for  the  protection  of 
the  environment  which  vdll  be 
supplemented  by  stipulations  included 
in  individual  leases  based  upon  the 
environmental  impact  reviews  and 
evaluations  conducted  in  association 
with  die  leasing  process.  These 
guidelines  will  be  further  supplemented 
by  conditions  and  mitigation  measures 
defined  in  connection  with  the 
environmental  impact  reviews  and 
evaluations  conducted  in  association 
with  the  approval  of  Delineation, 
Testing,  and  Mining  Plans. 

CommenL  One  commenter 
recommended  that  the  final  rule  include 
criteria  to  be  used  to  determine  when  an 
expected  impact  has  been  avoided, 
minimized,  or  otherwise  mitigated. 

Response:  This  recommendation  was 
not  adopted.  A  properly  designed  and 
executed  monitoring  plan  will  provide 
the  basis  for  determining  the  success  of 
mitigation  measures.  It  is  not  practical, 
nor  necessarily  desirable,  to  establish 
by  rulemaking,  specific  criteria  for 
evaluating  the  effectiveness  of 
mitigation  measures  that  will  be  applied 
on  a  site-specific  basis,  tailored  to 
specific  circumstances.  A  variety  of 
mitigation  techniques  may  be  available 
to  achieve  similar  results,  and  sufficient 
flexibility  should  be  retained  through 
plan  approval  and  monitoring 
requirements  to  choose  the  most 
effective  for  a  given  set  of 
circiunstances,  with  regard  to  the 
particular  setting,  species  of  concern, 
seasons  of  the  year,  etc. 

Comments:  One  commenter 
recommended  that  monitoring  be 
conducted  at  least  monthly,  to  be 
responsive  to  seasonal  changes,  and 
that  the  monitoring  of  impacts  be 
required  during  exploration,  testing,  and 
mining  activities.  Other  commenters 
recommended  that  lessees  be  required, 
in  every  instance,  to  collect 
environmental  baseline  data  prior  to  the 
submission  of  a  Delineation  Plan. 
Testing,  plan,  or  Mining  Plan. 

Response:  These  two 
recommendations  were  not  adopted. 
Monitoring  plans  will  be  designed  to 


consider  factors  such  as  seasonal 
changes  and  practicular  mining  phases 
for  the  site  and  commodity  being  mined. 
For  some  commodities  this  could  mean 
almost  continuous  monitoring  in  the 
early  stages;  for  others,  a  monthly 
requirement  may  be  unnecessarily 
burdensome  or  costly. 

Although  the  regulations  do  not 
require  lessees  to  collect  baseline  data, 
per  se,  prior  to  plan  submissions,  they 
do  grant  the  Director  authority  to  require 
any  environmental  data  necessary  to 
assure  adequate  environmental 
protection  (§  282.11(b)(1)).  A  lessee's 
plan(s)  must  contain  information 
sufficient  to  permit  "comprehensive" 
environmental  evaluations  (S  2S2.21(a)). 
Information  will  likely  include  baseline 
data  for  many  areas,  such  as  frontier 
areas.  There  are  sufficient  requirements 
in  the  plan  obligations  of  lessees 
(9  282.21)  and  the  authority  of  the 
Director  (S  282.10)  to  assure  that 
decisions  of  the  Director  are  supported 
by  sufficient  biological  and  ecological 
data  to  ensure  environmentally  sound 
operations.  Additionally,  in  S  2a2.28(b), 
the  environmental  protection  measures 
infer  that  baseline  data,  whether 
provided  by  the  lessees  or  available 
elsewhere  (e.g.,  through  the 
Environmental  Studies  Program  (ESP)), 
will  be  considered  in  the  Director'} 
decisions.  Furthermore,  it  allows  the 
Director  to  "require  the  lessee  to  collect 
additional  baseline  data  prior  to  the 
approval  of  the  activities  proposed." 

Section  282.29    Reports  and  records. 

Comment  One  commenter 
recommended  that  copies  of  the  report 
associated  with  revenue  sharing  and 
environmental  compliance  be  provided 
to  adjacent  States. 

Response:  There  are  no  provisions  in 
this  rule  concerning  revenue  sharing 
since  there  are  no  provisions  in  the 
OCSLA  for  revenue  sharing  where  those 
revenues  are  related  to  minerals  other 
than  oil  and  gas.  Section  282.29(c), 
regarding  reports  and  records,  requires 
within  3  months  after  completion  of 
operations  a  report  to  the  Director 
which  will  contain  enviroiunental 
information.  Section  282.29(d)  requires 
reports  on  the  results  of  environmental 
monitoring.  These  reports  will  be 
available  on  a  periodic  basis.  Interested 
individuals  can  contact  the  appropriate 
Regional  Director  for  notice  of  their 
availability.  Specific  provisions  for 
disclosure  of  data  and  information  to  the 
public  are  included  in  i  2825  The 
provisions  governing  the  disclosure  of 
data  and  information  to  an  adjacent 
State  are  contained  in  i  282.6  of  this 
rule. 


Section  282.29(h)  has  been  modified 
by  revising  the  phrase  "sold,  and  to 
whom  sold  ":  to  read  "*  *  *  sold, 
transferred,  used,  or  otherwise  disposed 
of,  and  to  whom  sold  or  transferred";. 
This  change  was  madr  to  better  define 
the  actions  which  might  represent  a 
"sale"  of  OCS  minerals. 

Section  282.31    Suspension  of 
production  and  other  operations. 

CommenL  One  commenter  expressed 
the  view  that  the  Governors  of  adjacent 
States  should  receive  notice  of  lessee 
submitted  requests  for  the  suspension  of 
production  or  other  operations. 

Response:  The  final  rule  does  not 
adopt  this  view.  A  lessee's  request  for 
suspension  of  production  or  other 
operations  may  relate  to  a  need  for 
additional  time  to  complete  an  activity 
that  is  necessary  to  commence  or 
restore  production,  in  those  instances 
where  there  is  an  active  joint  State/ 
Federal  working  arrangement.  State 
participants  wotild  be  fully  apprised  of 
the  situation. 

Section  282.40    Bonds. 

Section  282.40(e)  has  been  clarified  to 
indicate  that  the  holder  of  a  bond 
submitted  pursuant  to  S  256.58(a)  of  this 
chapter  may  amend  that  bond  to  include 
the  conditions  for  compliance  specified 
in  9  282.40(e). 

Section  282.40(g)  has  been  revised  to 
clarify  the  provisions  of  the  rule 
governing  submission  of  an  operator's 
bond  in  substitution  for  a  lessee's  bond. 

Authors 

LeRon  E.  Bielak,  Merlin  I.  Carter. 
Walter  D.  Cruickshank,  Barry  S. 
Drucker,  William  Hauser,  Charles  R. 
Ham,  John  V.  Mirabella,  Patricia  H. 
Pecora,  Sharon  E.  Rathbun,  Gerald  D. 
Rhodes,  Jane  A.  Roberts,  Mark  H. 
White,  and  James  W.  Workman  of  the 
MMS;  Ransom  Read  of  the  Bureau  of 
Mines;  Ronald  Smith  and  Donal  F.  Ziehl 
of  the  Bureau  of  Land  Management;  and 
John  Padan  of  NOAA. 

An  environmental  assessment  was 
prepared  to  evaluate  this  rulemaking 
and  the  preliminary  activities  that  could 
occur  under  these  rules.  The  assessment 
concluded  in  a  finding  of  no  significant 
impact  for  those  activities.  The  DOI  has 
determined  that  promulgation  of  this 
final  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment; 
therefore,  an  EIS  is  not  required. 

The  DOI  has  also  determined  that  this 
document  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
aimual  economic  effect  is  less  than  $100 
million.  The  overall  effect  is  expected  to 
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be  less  than  $1  million  per  year.  The 
costs  are  based  on  an  expected  two 
sales  per  year  with  three  new  leases  per 
sale  for  a  total  of  six  new  leases  per 
year.  When  the  program  is  mature,  it  is 
anticipated  that  there  will  be  10 
preproduction  leases  and  10  leases  in 
production. 

The  DOI  certifies  that  the  final  rule 
dos  not  represent  a  governmental  action 
capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Taking  Implication 
Assessment  has  not  been  prepared 
pursuant  to  Executive  Order  12630, 
Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

The  DOI  certifies  that  the  rule  will  not 
have  a  significant  efiect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.),  as  the  entities  that  normally 
engage  in  OCS  mineral  related  activities 
are  not  considered  small  due  to  the 
technical  complexity  and  financial 
resources  needed  to  successfully 
conduct  OCS  mineral  related  activities. 

The  information  collection 
requirements  contained  in  30  CFR  Part 
282  have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  and  assigned  clearance  number 
1010-0081. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  13.4  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer;  Minerals  Management  Service; 
Mail  Stop  632, 12203  Sunrise  Valley 
Drive;  Reston,  Virginia  22091  and  die 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

List  of  Subjects  in  30  CFR  Part  282 

Administrative  practice  and 
procedure,  Bonds,  Continental  shelf. 
Environmental  protection.  Mineral 
royalties,  MMS,  Mines,  Public  lands/ 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Date:  December  20. 1988. 
Robert  E.  Kallman, 
Director.  Minerals  Management  Service. 

For  the  reasons  set  out  in  the 
preamble,  a  new  Part  282  is  be-ng  added 
to  Subchapter  B  of  Title  30  of  the  Code 


of  Federal  Regulations  to  read  as 
follows: 

PART  282-OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF  FOR 
MINERALS  OTHER  THAN  OIL,  GAS, 
AND  SULPHUR 

Subpart  A— General 

Sec. 

282.0  Authority  for  information  collection. 

282.1  Purpose  and  authority. 

282.2  Scope. 

282.3  Definitions. 

282.4  Opportunities  for  review  and 
comment. 

282.5  Disclosure  of  data  and  information  to 
the  public. 

282.6  Disclosure  of  data  and  information  to 
an  adjacent  State. 

282.7  Jurisdictional  controversies. 

Subpart  B— Jurisdiction  and 
Responsibilities  of  Director 

282.10  Jurisdiction  and  responsibilities  of 
Director. 

282.11  Director's  authority. 

282.12  Director's  responsibilities. 

282.13  Suspension  of  production  or  other 
operations. 

282.14  Noncompliance,  remedies,  and 
penalties. 

282.15  Cancellation  of  leases. 

Subpart  C — Obligations  and 
Responsit>ilities  of  Lessees 

282.20  Obligations  and  responsibilities  of 
lessees. 

282.21  Plans,  general. 

282.22  Delineation  Plan. 

282.23  Testing  Plan. 

282.24  Mining  Plan. 

282.25  Plan  Modification. 

282.26  Contingency  Plan. 

282.27  Conduct  of  operations. 

282.28  Environmental  protection  measures. 

282.29  Reports  and  records. 

282.30  Right  of  use  and  easement. 

282.31  Suspension  of  production  or  other 
operations. 

Sutipart  D — Payments 

282.40  Bonds. 

282.41  Methods  of  royalty  calculation. 

282.42  Payments. 

Subpart  E— Appeals 

282.50    Appeals. 

Authority:  Section  204.  Pub.  L  95-372.  92 
Stat  629.  (43  U.S.C.  1334). 

Subpart  A — General 

§  282.0    AuttKKity  tor  information 
collection. 

The  information  collection 
requirements  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  and 
assigned  clearance  number  1010-0081. 
The  information  is  being  collected  to 
inform  the  Minerals  Management 
Service  (MMS)  of  general  mining 
operations  in  the  Outer  Continental 
Shalf  (OCS).  The  information  will  be 


used  to  ensure  that  operations  are 
conducted  in  a  safe  and  environmentally 
responsible  manner  in  compliance  with 
governing  laws  and  regulations.  Tne 
requirement  to  respond  is  mandatory. 

§  2S2.1    Purpose  and  auttwrfty. 

(a)  The  Act  authorizes  the  Secretary 
to  prescribe  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
provisions  of  the  Act  (43  U.S.C.  1334). 
The  Secretary  is  authorized  to  prescribe 
and  amend  regulations  that  the 
Secretary  determines  to  be  necessary 
and  proper  in  order  to  provide  for  the 
prevention  of  waste,  conservation  of  the 
natural  resources  of  the  OCS,  and  the 
protection  of  correlative  rights  therein. 
In  the  enforcement  of  safety, 
environmental,  and  conservation  laws 
and  regulations,  the  Secretary  is 
authorized  to  cooperate  with  adjacent 
States  and  other  Departments  and 
Agencies  of  the  Federal  Government. 

(b)  Subject  to  the  supervisory 
authority  of  the  Secretary,  and  unless 
otherwise  specified,  the  regulations  in 
this  part  shall  be  administered  by  the 
Director  of  the  MMS. 

§282.2    Scop*. 

The  rules  and  regulations  in  this  part 
apply  as  of  their  effective  date  to  all 
operations  conducted  under  a  mineral 
lease  for  OCS  minerals  other  than  oil, 
gas,  or  sulphur  issued  under  the 
provisions  of  section  8(k)  of  the  Act. 

§282.3    Definitions. 

When  used  in  this  part,  the  following 
terms  shall  have  the  meaning  given 
below: 

"Act"  means  the  OCS  Lands  Act.  as 
amended  (43  U.S.C.  1331  et  seq.]. 

"Adjacent  State"  means  with  respect 
to  any  activity  proposed,  conducted,  or 
approved  under  this  part,  any  coastal 
State— 

(1)  That  is,  or  is  proposed  to  be, 
receiving  for  processing,  refining,  or 
transshipment  OCS  mineral  resources 
commercially  recovered  from  the 
seabed: 

(2)  That  is  used,  or  is  scheduled  to  be 
used,  as  a  support  base  for  prospecting, 
exploration,  testing,  or  mining  activities: 
or 

(3)  In  which  there  is  a  reasonable 
probability  of  significant  effect  on  land 
or  water  uses  from  such  activity. 

"Contingency  Plan"  means  a  plan  for 
action  to  be  taken  in  emergency 
situations. 

"Data"  means  geological  and 
geophysical  (C&C)  facts  and  statistics  or 
samples  which  have  not  been  analyzed, 
processed,  or  interpreted. 
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"Development"  means  those  activities 
which  take  place  following  the 
discovery  of  minerals  in  paying 
quantities  including  geophysical 
activities,  drilling,  construction  of 
offshore  facilities,  and  operation  of  all 
onshore  support  facilities,  which  are  for 
the  purpose  of  ultimately  producing  the 
minerals  discovered. 

"Director"  means  the  Director  of  MMS 
of  the  U.S.  Department  of  the  Interior  or 
an  o^icial  authorized  to  act  on  the 
Director's  behalf. 

"Exploration"  means  the  process  of 
searching  for  minerals  on  a  lease 
including: 

(1)  Geophysical  surveys  where 
magnetic  gravity,  seismic  or  other 
systems  are  used  to  detect  or  imply  the 
presence  of  minerals: 

(2)  Any  drilling  including  the  drilling 
of  a  borehole  in  which  the  discovery  of  a 
mineral  other  than  oil  gas,  or  sulphur  is 
made  and  the  drilling  of  any  additional 
boreholes  needed  to  delineate  any 

n.  neral  deposits;  and 

(3]  The  taking  of  sample  portions  of  a 
mineral  deposit  to  enable  the  lessee  to 
determine  whether  to  proceed  with 
development  and  production. 

"Geological  sample"  means  a 
collected  portion  of  the  seabed,  the 
subseabed,  or  the  overylying  waters 
(when  obtained  for  geochemical 
analysis]  acquired  while  conducting 
postlease  mining  activities. 

"Governor"  means  the  Governor  of  a 
State  or  the  person  or  entity  designated 
by.  or  pursuant  to.  State  law  to  exercise 
the  power  granted  to  a  Governor. 

"Information"  means  G&G  data  that 
have  been  analyzed,  processed,  or 
interpreted. 

"Lease"  means  one  of  the  following, 
whichever  is  required  by  the  context: 
Any  form  of  authorization  which  is 
issued  under  section  8  or  maintained 
under  section  6  of  the  Acts  and  which 
authorizes  exploration  for.  and 
development  and  production  of.  specific 
minerals;  or  the  area  covered  by  that 
authorization. 

"Lessee"  means  the  person  authorized 
by  a  lease,  or  an  approved  assignment 
thereof,  to  explore  for  and  develop  and 
produce  the  leased  deposits  in 
accordance  with  the  regulations  in  this 
chapter.  The  term  includes  all  parties 
holding  that  authority  by  or  through  the 
lessee. 

"Major  Federal  action"  means  any 
action  or  proposal  by  the  Secretary 
which  is  subject  to  the  provisions  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (i.e.. 
an  action  which  will  have  a  significant 
impact  on  the  quality  of  the  human 
environment  requiring  preparation  of  an 


Environmental  Impact  Statement  (EIS) 
pursuant  to  section  102(2}(C]  of  NEPA). 

"Marine  environment"  means  the 
physical,  atmospheric  and  biological 
components,  conditions,  and  factors 
which  interactively  determine  the 
productivity,  state,  condition,  and 
quality  of  the  marine  ecosystem, 
including  the  water*  of  the  high  seas,  the 
contiguous  zone,  transitional  and 
intertidal  areas,  salt  marshes,  and 
wetlands  within  the  coastal  zone  and  on 
the  DCS. 

"Mine-als"  includes  oil.  gas.  sulphur, 
geopressured-geothermal  and  associated 
resources,  and  all  other  minerals  which 
are  authorized  by  an  Act  of  Congress  to 
be  produced  from  "public  lands"  as 
defined  in  section  103  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

"OCS  mineral"  means  any  mineral 
deposit  or  accretion  found  on  or  below 
the  surface  of  the  seabed  but  does  not 
include  oil.  gas.  or  sulphur  salt  or  sand 
and  gravel  intended  for  use  in 
association  with  the  development  of  oil. 
gas.  or  sulphur,  or  source  materials 
essential  to  production  of  fissionable 
materials  which  are  reserved  to  the 
United  States  pursuant  to  section  12(e) 
of  the  Act. 

"Operator"  means  the  individual, 
partnership,  firm,  or  corporation  having 
control  or  management  of  operations  on 
the  lease  or  a  portion  thereof.  The 
operator  may  be  a  lessee,  designated 
agent  of  the  lessee,  or  holder  of  rights 
under  an  approved  operating  agreement 

"Outer  Continental  Shelf  means  all 
submerged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  section  2 
of  Submerged  Lands  Act  (43  U.S.C  1301) 
and  of  which  the  subsoil  and  seabed 
appertain  to  the  United  States  and  are 
subject  to  its  jurisdiction  and  controL 

"Person"  means  a  citizen  or  national 
of  the  United  States;  an  alien  lawfully 
admitted  for  permanent  residency  in  the 
United  States  as  defined  in  8  U.S.C. 
1101{a)(20);  a  private,  public  or 
municipal  corporation  organized  under 
the  laws  of  the  United  States  or  of  any 
State  or  territory  thereof;  an  association 
of  such  citizens,  nationals,  resident 
aliens  or  private,  public  or  municipal 
corporations.  States,  or  political 
subdivisions  of  States:  or  anyone 
operating  in  a  manner  provided  for  by 
treaty  or  other  applicable  international 
agreements.  The  term  does  not  include 
Federal  Agencies. 

"Secretary"  means  the  Secretary  of 
the  Interior  or  an  official  authorized  to 
act  on  the  Secretary's  behalf. 

'Testing"  means  removing  bulk 
samples  for  processing  tests  and 
feasibility  studies  and/or  the  testing  of 


mining  equipment  to  obtain  information 
needed  to  develop  a  detailed  Mining 
Plan. 

S282.4    OppoftunWs for fvfw and 


(a)  In  carrying  out  MMS's 
responsibilities  under  the  Act  and 
regulations  in  this  part  the  Director 
shall  provide  opportunities  for 
Governors  of  adjacent  States,  State/ 
Federal  task  forces,  lessees  and 
operators,  other  Federal  Agencies,  and 
other  interested  parties  to  review 
proposed  activities  described  in  a 
Delineation.  Testing,  or  Mining  Plan 
together  *vith  an  analysis  of  potential 
impacts  on  the  environment  and  to 
provide  comments  and 
recommendations  for  the  disposition  of 
the  proposed  plan. 

(b)(1)  For  Delineation  Plans,  the 
adjacent  State  GovemoHs)  shall  be 
notified  by  the  Director  within  15  days 
following  the  submission  of  a  request  for 
approval  of  a  Delineation  Plan. 
Notification  shall  include  a  copy  of  the 
proposed  Delineation  Plan  and  the 
accompanying  environmental 
information.  The  adjacent  State 
Govemorts)  who  wrishes  to  comment  on 
a  proposed  Delineation  Plan  may  do  so 
within  30  days  of  the  receipt  of  the 
proposed  plan  and  the  accompanying 
information. 

(2)  In  cases  where  an  Environmental 
Assessment  is  to  be  prepared,  the 
Director's  invitation  to  provide 
comments  may  allow  the  adjacent  State 
Govemor(s)  more  than  30  days 
following  receipt  of  the  proposed  plan  to 
provide  comments. 

(3)  The  Director  shall  notify  Federal 
Agencies,  as  appropriate,  with  a  copy  of 
the  proposed  Delineation  Plan  and  the 
accompanying  environmental 
information  within  15  days  following  the 
submission  of  the  request  Agencies  that 
wish  to  comment  on  a  proposed 
Delineation  Plan  shall  do  so  within  30 
days  following  receipt  of  the  plan  and 
the  accompanying  information. 

(c)(1)  For  Testing  Plans,  the  adjacent 
State  Govemorfs)  shall  be  notified  by 
the  Director  within  20  days  foUoviring 
submission  of  a  request  for  approval  of 
a  proposed  Testing  Plan.  Notification 
shall  include  a  copy  of  the  proposed 
Testing  Plan  and  the  accompanying 
environmental  information.  The 
adjacent  State  Govemor(8)  who  wishes 
to  comment  on  a  proposed  Testing  Plan 
may  do  so  within  00  days  of  the  receipt 
of  a  plan  and  the  accompanying 
information. 

(2)  In  cases  where  an  EIS  is  to  be 
prepared,  the  Director's  invitation  to 
provide  comments  may  allow  the 


as^" 


■^p^--" 


Federal  Register  /  Vol.  54.  No.  11  /  Wednesday,  January  18.  1969  /  Rules  and  Regulations 


adjacent  State  Govemor(8)  more  than  60 
days  following  receipt  of  the  proposed 
plan  to  provide  comments. 

(3)  The  Director  shall  notify  Federal 
Agencies,  as  appropriate,  with  a  copy  of 
the  proposed  Testing  Plan  and  the 
accompanying  environmental 
information  within  20  days  following  the 
submission  of  the  request  Agencies  that 
wish  to  comment  on  a  proposed  Testing 
Plan  shall  do  so  within  60  days 
following  receipt  of  the  plan  and  the 
accompanying  information. 

(d)(1)  For  Mining  Plans,  the  adjacent 
State  Govemor(s)  shall  be  notified  by 
the  Director  within  20  days  following  the 
submission  of  a  request  for  approval  of 
a  proposed  Mining  Plan.  Notification 
shall  include  a  copy  of  the  proposed 
Mining  Plan  and  the  accompanying 
environmental  information.  The 
adjacent  State  Govemorfs)  who  Irishes 
to  conunent  on  a  proposed  Mining  Plan 
may  do  so  within  60  days  of  the  receipt 
of  a  plan  and  the  accompanying 
information. 

(2)  In  cases  where  an  EIS  is  to  be 
prepared,  the  Director's  invitation  to 
provide  comments  may  allow  the 
adjacent  State  Govemor(8)  more  than  60 
days  following  receipt  of  the  proposed 
plan  to  provide  comments. 

(3)  The  Director  shall  notify  Federal 
Agencies,  as  appropriate,  with  a  copy  of 
the  proposed  Mining  Plan  and  the 
accompanying  environmental 
information  writhin  20  days  following  the 
submission  of  the  request.  Agencies  that 
wish  to  comment  on  a  proposed  Mining 
Plan  shall  do  so  within  60  days 
following  receipt  of  the  plan  and  the 
accompanying  information. 

(e)  When  an  adjacent  State 
Govemor(s)  has  provided  conunents 
pursuant  to  paragraphs  (b).  (c).  and  (d) 
of  this  section,  the  Govemor(s)  shall  be 
given,  in  writing,  a  list  of 
recommendations  which  are  adopted 
and  the  reasons  for  rejecting  any  of  the 
recommendations  of  the  Govemor(s)  or 
for  implementing  any  alternative  means 
identified  during  consultations  with  the 
Govemor(s). 

§  262.5    Disclosure  of  data  and  information 
tothepubNc 

(a)  The  Director  shall  make  data, 
information,  and  samples  available  in 
accordance  with  the  requirements  and 
subject  to  the  limitations  of  the  Act  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  and  the  implementing  regulations 
(43  CFR  Part  2). 

(b)  Geophysical  data,  processed  G&G 
information,  interpreted  G&G 
information,  and  other  data  and 
information  submitted  pursuant  to  the 
requirements  of  this  part  shall  not  be 
available  for  public  inspection  without 


the  consent  of  the  lessee  so  long  as  the 
lease  remains  in  effect  unless  the 
Director  determines  that  earlier  limited 
release  of  such  information  is  necessary 
for  the  unitization  of  operations  on  two 
or  more  leases,  to  ensure  proper  Mining 
Plans  for  a  common  orebody.  or  to 
promote  operational  safety.  When  the 
Director  determines  that  early  limited 
release  of  data  and  information  is 
necessary,  the  data  and  information 
shall  be  shown  only  to  persons  with  a 
direct  interest  in  the  affected  lease(8). 
unitization  agreement,  or  joint  Mining 
Plan. 

(c)  Geophysical  data,  processed 
geophysical  information  and  interpreted 
geophysical  information  collected  on  a 
lease  with  high  resolution  systems 
(including,  but  not  limited  ta 
bathymetry,  side-scan  sonar,  subbottom 
profiler,  and  magnetometer)  in 
compliance  with  stipulations  or  orders 
concerning  protection  of  environmental 
aspects  of  the  lease  may  be  made 
available  to  the  public  60  days  afte^ 
submittal  to  the  Director,  unless  the 
lessee  can  demonstrate  to  the 
satisfaction  of  the  Director  that  release 
of  the  information  or  data  would  unduly 
damage  the  lessee's  con^>etitive 
position. 

$282.6    Disdosuft  of  data  and  inf onnation 
to  an  adjacent  State. 

(a)  Proprietary  data,  information,  and 
samples  submitted  to  MMS  pursuant  to 
the  requirements  of  this  part  shall  be 
made  available  for  inspection  by 
representatives  of  adjacent  State(8) 
upon  request  by  the  Govemor(s)  in 
accordance  with  paragraphs  (b).  (c).  and 
(d)  of  this  section. 

(b)  Disclosure  shall  occur  only  after 
the  Governor  has  entered  into  an 
agreement  with  the  Secretary  providing 
that 

(1)  The  confidentiality  of  the 
information  shall  be  maintained; 

(2)  In  any  action  commenced  against 


representatives  of  adjacent  State(s) 
pursuant  to  an  agreement  shall  be 
related  to  leased  lands. 

S  282.7    Jurisdtetional  controvaraiaa. 

In  the  event  of  a  controversy  between 
the  United  States  and  a  State  as  to 
whether  certain  lands  are  subject  to 
Federal  or  State  jurisdictioa  either  the 
Governor  of  the  State  or  the  Secretary 
may  initiate  negotiations  in  an  attempt 
to  settle  the  jurisdictional  controversy. 
With  the  conciurence  of  the  Attorney 
General  the  Secretary  may  enter  into  an 
agreement  with  a  State  with  respect  to 
OCS  mineral  activities  and  to  paj-ment 
and  impounding  of  rents,  royalties,  and 
other  sums  and  with  respect  to  the 
issuance  or  nonissuance  of  new  leases 
pending  settlement  of  the  controversy. 

Sut>part  B— Jurtedtetlon  and 
ResponsibiWes  of  fMredor 


§282.10 

of 


Subject  to  the  authority  of  the 
Secretary,  the  following  activities  are 
subject  to  the  regulations  in  this  part 
and  are  under  the  jurisdiction  of  the 
Director  Exploration,  testing,  and 
mining  operations  together  with  the 
associated  envirorunental  protection 
measures  needed  to  permit  those 
activities  to  be  conducted  in  an 
environmentally  responsible  manner; 
handling,  measurement  and 
transportation  of  OCS  minerals;  and 
other  operations  and  activities 
conducted  pursuant  to  a  lease  issued 
under  Part  281  of  this  chapter,  or 
pursuant  to  a  right  of  use  and  easement 
granted  under  this  part  by  or  on  behalf 
of  a  lessee  or  the  holder  of  a  right  of  use 
and  easement. 

S28Z11    Oiraclor's  authority. 

(a)  In  the  exercise  of  jurisdiction 
under  {  282.10.  the  Director  is  authorized 
and  directed  to  act  upon  the  requests. 


the  Federal  Government  or  the  State  for  ^ 

failure  to  protect  the  confidentiality  of^-^-^pij^^^o""  and  notl^  submhted 

proprietary  information,  the  Federal  ^^j.  jj,g  regulations  in  this  part;  to 


Government  or  the  State,  as  the  case 
may  be,  may  not  raise  as  a  defense  any 
claim  of  sovereign  immunity  or  any 
claim  that  the  employee  who  revealed 
the  proprietary  information,  which  is  the 
basis  of  the  suit,  was  acting  outside  the 
scope  of  the  person's  employment  in 
revealing  the  information; 

(3)  The  State  agrees  to  hold  the  United 
States  harmless  for  any  violation  by  the 
State  or  its  employees  or  contractors  of 
the  agreement  to  protect  the 
confidentiality  of  proprietary  data, 
information,  and  samples;  and 

(c)  The  data,  information,  and  samples 
available  for  inspection  by 


issue  either  written  or  oral  orders  to 
govern  lease  operations;  and  to  require 
compliance  with  applicable  laws, 
regulations,  and  lease  terms  so  that  all 
operations  conform  to  sound 
conservation  practices  and  are 
conducted  in  a  manner  which  is 
consistent  with  the  following: 

(1)  Make  such  OCS  minerals  available 
to  meet  the  nation's  needs  in  a  timely 
manner 

(2)  Balance  OCS  mineral  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments; 
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(3)  Ensure  the  public  a  fair  and 
equitable  return  on  OCS  minerals  leased 
on  the  OCS;  and 

(4)  Foster  and  encourage  private 
enterprise. 

(b)(1)  The  Director  is  to  be  provided 
ready  access  to  all  OCS  mineral 
resource  data  and  all  environmental 
data  acquired  by  the  lessee  or  holder  of 
a  right  of  use  and  easement  in  the 
course  of  operations  on  a  lease  or  right 
of  use  and  easement  and  may  require  a 
lessee  or  holder  to  obtain  additional 
environmental  data  when  deemed 
necessary  to  assure  adequate  protection 
of  the  human,  marine,  and  coastal 
environments. 

(2)  The  Director  is  to  be  provided  an 
opportunity  to  inspect  cut,  and  remove 
representative  portions  of  all  samples 
acquired  by  a  lessee  in  the  course  of 
operations  on  the  lease. 

(c)  In  addition  to  the  rights  and 
privileges  granted  to  a  lessee  under  any 
lease  issued  or  maintained  under  the 
Act,  on  request,  thedDirector  may  grant  a 
lessee,  subject  to  siich  conditions  as  the 
Director  may  prescribe,  a  right  of  use 
and  easement  to  cohstnict  and  maintain 
platforms,  artiflcial  islands,  and/or 
other  installations  and  devices  which 
are  permanently  or  temporarily  attached 
to  the  seabed  and  which  are  needed  for 
the  conduct  of  leasehold  exploration, 
testing,  development,  production,  and 
processing  activities  or  other  leasehold 
related  operations  whether  on  or  off  the 
lease. 

(d)(1)  The  Director  may  approve  the 
consolidation  of  two  or  more  OCS 
mineral  leases  or  portions  of  two  or 
more  OCS  mineral  leases  into  a  single 
mining  unit  requested  by  lessees,  or  the 
Director  may  require  such  consolidation 
when  the  operation  of  those  leases  or 
portions  of  leases  as  a  single  mining  unit 
is  in  the  interest  of  conservation  of  the 
natural  resources  of  the  OCS  or  the 
prevention  of  waste.  A  mining  unit  may 
also  include  all  or  portions  of  one  or 
more  OCS  mineral  leases  with  all  or 
portions  of  one  or  more  adjacent  State 
leases  for  minerals  in  a  common 
orebody.  A  single  unit  operator  shall  be 
responsible  for  submission  of  required 
Delineation,  Testing,  and  Mining  Plans 
covering  OCS  mineral  operations  for  an 
approved  mining  unit. 

(2)  Operations  such  as  exploration, 
testing,  and  mining  activities  conducted 
in  accordance  with  an  approved  ^lan  on 
any  lease  or  portion  of  a  lease  which  is 
subject  to  an  approved  mining  unit  shall 
be  considered  operations  on  each  of  the 
leases  that  is  made  subject  to  the 
approved  mining  unit. 

(3)  Minimum  royalty  paid  pursuant  to 
a  Federal  lease,  which  is  subject  to  an 
approved  mining  unit  is  creditable 


against  the  production  royalties 
allocated  to  that  Federal  lease  during 
the  lease  year  for  which  the  minimum 
royalty  is  paid. 

(4)  Any  OCS  minerals  produced  from 
State  and  Federal  leases  which  are 
subject  to  an  approved  mining  unit  shall 
be  accounted  for  separately  unless  a 
method  of  allocating  production 
between  State  and  Federal  leases  has 
been  approved  by  the  Director  and  the 
appropriate  State  official. 


S  282.12    Diraetor'si 

(a)  The  Director  is  responsible  for  the 
regulation  of  activities  to  assure  that  all 
operations  conducted  under  a  lease  or 
right  of  use  and  easement  are  conducted 
in  a  manner  that  protects  the 
enviroiunent  and  promotes  orderly 
development  of  OCS  mineral  resources. 
Those  activities  are  to  be  designed  to 
prevent  serious  harm  or  damage  to.  or 
waste  of.  any  natural  resource 
(including  OCS  mineral  deposits  and  oil. 
gas,  and  sulphur  resources  in  areas 
leased  or  not  leased),  any  life  (including 
fish  and  other  aquatic  life),  property,  or 
the  marine,  coastal,  or  human 
environment 

(b)(1)  In  the  evaluation  of  a 
Delineation  Plan,  the  Director  shall 
consider  whether  the  plan  is  consistent 
with: 

(i)  The  provisions  of  the  lease; 

(ii)  The  provisions  of  the  Act 

(iii)  The  provisions  of  the  regulations 
prescribed  under  the  Act 

(iv)  Other  applicable  Federal  law;  and 

(v)  Requirements  for  the  protection  of 
the  environment  health,  and  safety. 

(2)  Within  30  days  following  the 
completion  of  an  environmental 
assessment  or  other  NEPA  document 
prepared  pursuant  to  the  regulations 
implementing  NEPA  or  within  30  days 
following  the  comment  period  provided 
in  S  282.4(b)  of  this  part  the  Director 
shall: 

(i)  Approve  any  Delineation  Plan 
which  is  consistent  with  the  criteria  in 
paragraph  (b)(1)  of  this  section; 

(ii)  Require  the  lessee  to  modify  any 
Delineation  Plan  that  is  inconsistent 
with  the  criteria  in  paragraph  (b)(1)  of 
this  section:  or 

(iii)  Disapprove  a  Delineation  Plan 
when  it  is  determined  that  an  activity 
proposed  in  the  plan  would  probably 
cause  serious  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life);  to 
woperty;  to  natural  resources  of  the 
OCS  including  mineral  deposits  (in 
areas  leased  or  not  leased);  or  to  the 
marine,  coastal,  or  human  environment, 
and  the  proposed  activity  cannot  be 
modified  to  avoid  the  conditions. 

(3)  The  Director  shall  notify  the  lessee 
in  writing  of  the  reasons  for 


disapproving  a  Delineation  Plan  or  for 
requiring  modification  of  a  plan  and  the 
conditions  that  must  be  met  for  plan 
approval. 

(c)(1)  In  the  evaluation  of  a  Testing 
Plan,  the  Director  shall  consider  whether 
the  plan  is  consistent  with: 

(ij  The  provisions  of  the  lease; 

(ii)  The  provisions  of  the  Act; 

(iii)  The  provisions  of  the  regulations 
prescribed  under  the  Act: 

(iv)  Other  applicable  Federal  law; 

(v)  Environmental,  safety,  and  health 
requirements;  and 

(vi)  The  statutory  requirement  to 
protect  property,  natural  resources  of 
the  OCS.  including  mineral  deposits  (in 
areas  leased  or  not  leased],  and  the 
national  security  or  defense. 

(2)  Within  60  days  following  the 
release  of  a  fmal  EIS  prepared  pursuant 
to  NEPA  or  within  60  days  following  the 
comment  period  provided  in  {  282.4(c)  of 
this  part,  the  Director  shall: 

(i)  Approve  any  Testing  Plan  which  is 
consistent  with  the  criteria  in  paragraph 
(c)(1)  of  this  section; 

(ii)  Require  the  lessee  to  modify  any 
Testing  Plan  which  is  inconsistent  with 
the  criteria  in  paragraph  (c)(1)  of  this 
section;  or 

(iii)  Disapprove  any  Testing  Plan 
when  the  Director  determines  the 
existence  of  exceptional  geological 
conditions  in  the  lease  area,  exceptional 
resource  values  in  the  marine  or  coastal 
environment  or  other  exceptional 
circumstances  and  that  (A) 
implementation  of  the  activities 
described  in  the  plan  would  probably 
cause  serious  harm  and  damage  to  life 
(including  fish  and  other  aquatic  life],  to 
property,  to  any  mineral  deposit  (in 
areas  leased  or  not  leased),  to  the 
national  security  or  defense,  or  to  the 
marine,  coastal,  or  human  environments; 
(B)  that  the  threat  of  harm  or  damage 
will  not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time:  and  (C)  the  advantages 
of  disapproving  the  Testing  Plan 
outweigh  the  advantages  of 
development  and  production  of  the  OCS 
.  mineral  resources. 

(3)  The  Director  shall  notify  the  lessee 
in  writing  of  the  reason(s]  for 
disapproving  a  Testing  Plan  or  for 
requiring  modification  of  a  Testing  Plan 
and  the  conditions  that  must  be  met  for 
approval  of  the  plan. 

(d)(1)  In  the  evaluation  of  a  Mining 
Plan,  the  Director  shall  consider  whether 
the  plan  is  consistent  with: 
(i)  The  provisions  of  the  lease: 
(ii)  The  provisions  of  the  Act 
(iii)  The  provisions  of  the  regulations 
prescribed  under  the  Act; 
(iv)  Other  applicable  Federal  law; 
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(v)  Environmental,  safety,  and  health 
requirements;  and 

(vi)  The  statutory  requirements  to 
protect  property,  natural  resources  of 
the  OCS,  including  mineral  deposits  (in 
areas  leased  or  not  leased),  and  the 
national  security  or  defense. 

(2)  Within  60  days  following  the 
release  of  a  fmal  EIS  prepared  pursuant 
to  NEPA  or  within  60  days  following  the 
comment  period  provided  in  S  282.4(d)  of 
this  part,  the  Director  shall: 

(i)  Approve  any  Mining  Plan  which  is 
consistent  with  the  criteria  in  paragraph 
(d)(1)  of  this  section; 

(ii)  Require  the  lessee  to  modify  any 
Mining  Plan  which  is  inconsistent  widi 
the  criteria  in  paragraph  (d](l]  of  this 
section;  or 

(iii)  Disapprove  any  Mining  Plan  when 
the  Cfirector  determines  the  existence  of 
exceptional  geological  conditions  in  the 
lease  area,  exceptional  resource  values 
in  the  marine  or  coastal  environment  or 
other  exceptional  circumstances,  and 
that— 

(A)  Implementation  of  the  activities 
described  in  the  plan  would  probably 
cause  serious  harm  and  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
properfy,  to  any  mineral  deposit  (in 
areas  leased  or  not  leased],  to  the 
national  security  or  defense,  or  to  the 
marine,  coastal,  or  human  environments; 

(B)  That  the  threat  of  harm  or  damage 
will  not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time;  and 

(C)  The  advantages  of  disapproving 
the  Mining  Plan  outweigh  the 
advantages  of  development  and 
production  of  the  OCS  mineral 
resources. 

(3)  The  Director  shall  notify  the  lessee 
in  writing  of  the  rea8on(6]  for 
disapproving  a  Mining  Plan  or  for 
requiring  modification  of  a  Mining  Plan 
and  the  conditions  that  must  b^  met  for 
approval  of  the  plan. 

(e)  The  Director  shall  assure  that  a 
scheduled  onsite  compliance  inspection 
of  each  facility  which  is  subject  to 
regulations  in  this  part  is  conducted  at 
least  once  a  year.  The  inspection  shall 
be  to  determine  that  the  lessee  is  in 
compliance  with  the  requirements  of  the 
law;  provisions  of  the  lease:  the 
approved  Delineation,  Testing,  or 
Mining  Plan;  and  the  regulations  in  this 
part.  Additional  unscheduled  onsite 
inspections  shall  be  conducted  without 
advance  notice  to  the  lessee  to  assure 
compliance  with  the  provisions  of 
applicable  law;  the  lease;  the  approved 
Delmeation,  Testing,  or  Mining  Plan; 
and  the  regulations  in  this  part. 

(f)(1)  The  Director  shall,  after 
completion  of  the  technical  and 
environmental  evaluations,  approve. 


disapprove,  or  require  modification  of 
the  lessee's  requests,  applications, 
plans,  and  notices  submitted  pursuant  to 
the  provisions  of  this  part  issue  orders 
to  govern  lease  operations:  and  require 
compliance  with  applicable  provisions 
of  the  law.  the  regulations,  the  lease, 
and  the  approved  Delineation.  Testing, 
or  Mining  Plans.  The  Director  may  give 
oral  orders  or  approvals  whenever  prior 
approval  is  required  before  the 
commencement  of  an  operation  or 
activity.  Oral  orders  or  approvals  given 
in  response  to  a  written  request  shall  be 
confirmed  in  writing  within  3  woriung 
days  after  issuance  of  the  order  or 
granting  of  the  oral  approvaL 

(2)  The  Director  shall,  after 
completion  of  the  technical  and 
environmental  evaluations,  approve, 
disapprove,  or  require  modification,  as 
appropriate,  of  the  design  plan, 
fabrication  plan,  and  instsillation  plan 
for  platforms,  artificial  islands,  and 
other  installations  and  devices 
permanently  or  temporarily  attached  to 
the  seabed  The  approval,  disapproval 
or  requirement  to  modify  such  plans 
may  take  the  form  of  a  condition  of 
granting  a  right  of  use  and  easement 
under  paragraph  (a)  of  this  section  or  as 
authorized  under  any  lease  issued  or 
maintained  under  the  Act 

(g)  The  Director  shall  establish 
practices  and  procedures  to  govern  the 
collection  of  all  rents,  royalties,  and 
other  payments  due  the  Federal 
Government  in  accordance  with  terms 
of  the  leasing  notice,  the  lease,  and  the 
applicable  Royalfy  Management 
regulations  listed  in  S  281.28(1)  of  this 
chapter. 

(h)  The  Director  may  prescribe  or 
approve,  in  writing  or  orally,  departures 
from  the  operating  requirements  of  the 
regulations  of  this  part  when  such 
departures  are  necessary  to  facilitate 
the  proper  development  of  a  lease:  to 
conserve  natural  resources;  or  to  protect 
life  (including  fish  and  other  aquatic 
life),  property,  or  the  marine,  coastal,  or 
human  environment 

{292.13    Suspension  of  production  or 
ottMr  oporatlons. 

(a)  The  Director  may  direct  the 
suspension  or  temporary  prohibition  of 
production  or  any  other  operation  or 
activity  on  all  or  any  part  of  a  lease 
when  it  has  been  determined  that  such 
suspension  or  temporary  prohibition  is 
in  the  national  interest  to: 

(1)  Facilitate  proper  development  of  a 
lease  including  a  reasonable  time  to 
develop  a  mine  and  construct  necessary 
support  facilities,  or 

(2)  Allow  for  the  construction  or 
negotiation  for  use  of  transportation 
facilities. 


(b)  The  Director  may  also  direct  or,  at 
the  request  of  the  lessee,  approve  a 
suspension  or  temporary  prohibition  of 
production  or  any  other  operation  or 
activity,  if: 

(1)  The  lessee  failed  to  comply  with  a 
provision  of  applicable  law,  regulation, 
order,  or  the  lease:     v 

(2)  There  is  a  threat  6f  serious, 
irreparable,  or  immediate  harm  or 
damage  to  life  (including  fish  and  other 
aquatic  life),  properfy.  any  mineral 
deposit  or  the  marine,  coastal  or  human 
environment 

(3)  The  suspension  or  temporary 
prohibition  is  in  the  interest  of  national 
seciuify  or  defense; 

(4)  The  suspension  or  temporary 
prohibition  is  necessary  for  the  initiation 
and  conduct  of  an  environmental 
evaluation  to  define  mitigation  measures 
to  avoid  or  minimize  adverse 
environmental  impacts. 

(5)  The  suspension  or  temporary 
prohibition  is  necessary  to  facilitate  the 
installation  of  equipment  necessary  for 
safefy  of  operations  and  protection  of 
the  environment 

(6)  The  suspension  or  temporary 
prohibition  is  necessary  to  allow  for 
undue  delays  encountered  by  the  lessee 
in  obtaining  required  permits  or 
consents,  including  administrative  or 
judicial  challenges  or  appeals: 

(7)  The  Director  determines  that 
continued  operations  would  result  in 
premature  abandonment  of  a  producing 
mine,  resulting  in  the  loss  of  otherwise 
recoverable  OCS  minerals; 

(8)  The  Director  determines  that  the 
lessee  caimot  successfully  operate  a 
producing  mine  due  to  market 
conditions  that  are  either  temporary  in 
nature  or  require  temporary  shutdown 
and  reinvestment  in  order  for  the  lessee 
to  adapt  to  the  conditions;  or 

(9)  The  suspension  or  temporary 
prohibition  is  necessary  to  comply  with 
judicial  decrees  prohibiting  production 
or  any  other  operation  or  activity,  or  the 
permitting  of  tliose  activities,  effective 
the  date  set  by  the  court  for  that 
prohibition. 

(c)  When  the  Director  orders  or 
approves  a  suspension  or  a  temporary 
prohibition  of  operation  or  activity 
including  production  on  all  of  a  lease 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section,  the  term  of  the  lease  shall  be 
extended  for  a  period  of  time  equal  to 
the  period  of  time  that  the  suspension  or 
temporary  prohibition  is  in  effect  except 
that  no  lease  shall  be  so  extended  when 
the  suspension  or  temporary  prohibition 
is  the  result  of  the  lessee's  gross 
negligence  or  willful  violation  of  a 
provision  of  the  lease  or  governing 
regulations. 
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(d)  The  Director  may,  at  any  time 
within  the  period  prescribed  for  a 
suspension  or  temporary  prohibition 
issued  pursuant  to  paragraph  (b)(2]  of 
this  section,  require  the  lessee  to  submit 
a  Dehneation.  Testing,  or  Mining  Plan 
for  approval  in  accordance  with  the 
requirements  for  the  approval  of  such 
plans  in  this  part. 

(e)tl)  When  the  Director  orders  or 
issues  a  suspension  or  a  temporary 
prohibition  pursuant  to  paragraph  (b)(2) 
of  this  section,  the  Director  may  require 
the  lessee  to  conduct  site-specific 
studies  to  identify  and  evaluate  the 
causefl)  of  the  hazard(s]  generating  the 
suspension  or  temporary  prohibition,  the 
potential  for  damage  from  the  hazard(8). 
and  the  measures  available  for 
mitigating  the  hazard(s).  The  nature, 
scope,  and  content  of  any  study  shall  be 
subject  to  approval  by  the  Director.  The 
lessee  shall  furnish  copies  and  all 
results  of  any  such  study  to  the  Director. 
The  cost  of  the  study  shall  be  borne  by 
the  lessee  unless  the  Director  arranges 
for  the  cost  of  the  study  to  be  borne  by  a 
party  other  than  the  lessee.  The  Director 
shall  make  results  of  any  such  study 
available  to  interested  parties  and  to  the 
public  as  soon  as  practicable  after  the 
completion  of  the  study  and  submission 
of  the  results  thereof. 

(2)  When  the  Director  determines  that 
measures  are  necessary,  on  the  basis  of 
the  results  of  the  studies  conducted  in 
accordance  with  paragraph  (e)(1)  of  this 
section  and  other  information  available 
to  and  identified  by  the  Director,  the 
lessee  shall  be  required  to  take 
appropriate  measures  to  mitigate,  avoid, 
or  minimize  the  damage  or  potential 
damage  on  which  the  suspension  or 
temporary  prohibition  is  based.  When 
deemed  appropriate  by  the  Director,  the 
lessee  shall  submit  a  revised 
Delineation.  Testing,  or  Mining  Plan  to 
incorporate  the  mitigation  measures 
required  by  the  Director.  In  choosing 
between  alternative  mitigation 
measures,  the  Director  shall  balance  the 
cost  of  the  required  measures  against 
the  reduction  or  potential  reduction  in 
damage  or  threat  of  damage  or  harm  to 
life  (including  fish  and  other  aquatic 
life),  to  property,  to  any  mineral  deposits 
(in  areas  leased  or  not  leased),  to  the 
national  security  or  defense,  or  to  the 
marine,  coastal  or  human  environment. 

(f)(1)  If  under  the  provisions  of 
paragraphs  (b)  (2).  (3).  and  (4)  of  this 
section,  the  Director,  with  respect  to  any 
lease,  directs  the  suspension  of 
production  or  other  operations  on  the 
entire  leasehold,  no  payment  of  rental  or 
minimum  royalty  shall  be  due  for  or 
during  the  period  of  the  directed 
suspension  and  the  time  for  the  lessee 


specify  royalty  free  period  of  a  period  of 
reduced  royalty  pursuant  to  S  281.28(b) 
of  this  subchapter  will  be  extended  for 
the  period  of  directed  suspension.  If 
under  the  provisions  of  paragraphs  (b) 
(2),  (3),  and  (4)  of  this  section  the 
Director,  with  respect  to  a  lease  on 
which  there  has  been  no  production, 
directs  the  suspension  of  operations  on 
the  entire  leasehold,  no  payment  of 
rental  shall  be  due  during  the  period  of 
the  directed  suspension. 

(2)  If  under  the  provisions  of  this 
section,  the  Director  grants  the  request 
of  a  lessee  for  a  suspension  of 
production  or  other  operations,  the 
lessee's  obligations  to  pay  rental 
minimum  royalty,  or  royalty  shall 
continue  to  apply  during  the  period  of 
the  approved  suspension,  unless  the 
Director's  approval  of  the  lessee's 
request  for  suspension  authorizes  the 
payment  of  a  lesser  amount  during  the 
period  of  approved  suspension.  If  under 
the  provision  of  this  section,  the  Director 
grants  a  lessee's  request  for  a 
suspension  of  production  or  other 
operations  for  a  lease  which  includes 
provisions  for  a  time  period  which  the 
lessee  may  specify  during  which 
production  from  the  leasehold  would  be 
royalty  free  or  subject  to  a  reduced 
royalty  obligation  pursuant  to  9  281.28(b] 
of  this  subchapter,  the  time  during 
which  production  from  a  leasehold  may 
be  royalty  free  or  subject  to  a  reduced 
royalty  obligation  shall  not  be  extended 
unless  the  Director's  approval  of  the 
suspension  specifies  otherwise. 

(3)  If  the  lease  anniversary  date  falls 
within  a  period  of  suspension  for  which 
no  rental  or  minimum  royalty  payments 
are  required  under  paragraph  (a)  of  this 
section,  the  prorated  rentals  or  minimum 
royalties  are  due  and  payable  as  of  the 
date  the  suspension  period  terminates. 
These  amounts  shall  be  computed  and 
notice  thereof  given  the  lessee.  The 
lessee  shall  pay  the  amount  due  within 
30  days  after  receipt  of  such  notice.  The 
anniversary  date  of  a  lease  shall  not 
change  by  reason  of  any  period  of  lease 
suspension  or  rental  or  royalty  relief 
resulting  therefrom. 

{2(2,14    Nonconptance, 


(a)(1)  If  the  Director  determines  that  a 
lessee  has  failed  to  comply  with 
applicable  provisions  of  law;  the 
regulations  in  this  part  other  applicable 
regulations;  the  lease:  the  approved 
Dehneation,  Testing,  or  Mining  Plan;  or 
the  Director's  orders  or  instructions,  and 
the  Director  determines  that  such 
noncompliance  poses  a  threat  of 
immediate,  serious,  or  irreparable 
damage  to  the  environment,  the  mine  or 
the  deposit  being  mined,  or  other 


valuable  mineral  deposits  or  other 
resources,  the  Director  shall  order  the 
lessee  to  take  immediate  and 
appropriate  remedial  action  to  alleviate 
the  threat.  Any  oral  orders  shall  be 
followed  up  by  service  of  a  notice  of 
noncompliance  upon  the  lessee  by 
delivery  in  person  to  the  lessee  or  agent, 
or  by  certified  or  registered  mail 
addressed  to  the  lessee  at  the  last 
known  address. 

(2)  If  the  Director  determines  that  the 
lessee  has  failed  to  comply  with 
applicable  provisions  of  law:  the 
regulations  in  this  pari;  other  applicable 
regulations;  the  lease;  the  requirements 
of  an  approved  Delineation.  "Testing,  or 
Mining  Plan:  or  the  Director's  orders  or 
instructions,  and  such  noncompliance 
does  not  pose  a  threat  of  immediate, 
serious,  or  irreparable  damage  to  the 
environment  the  mine  or  the  deposit 
being  mined,  or  other  valuable  mineral 
deposits  or  other  resources,  the  Director 
shall  serve  a  notice  of  noncompliance 
upon  the  lessee  by  dehvery  in  person  to 
the  lessee  or  agent  or  by  certified  or 
registered  mail  addressed  to  the  lessee 
at  the  last  known  address. 

(b)  A  notice  of  noncompliance  shall 
specify  in  what  respect(s)  the  lessee  has 
failed  to  comply  with  the  provisions  of 
applicable  law;  regulations;  the  lease; 
the  requirements  of  an  approved 
Delineation,  Testing,  or  Mining  Plan:  or 
the  Director's  orders  or  instructions,  and 
shall  specify  the  action(s)  which  must  be 
taken  to  correct  the  noncompliance  and 
the  time  limits  within  which  such  action 
must  be  taken. 

(c)  Failure  of  a  lessee  to  take  the 
actions  specified  in  the  notice  of 
noncompliance  within  the  time  limit 
specified  shall  be  grounds  for  a 
suspension  of  operations  and  other 
appropriate  actions,  including  but  not 
limited  to  the  assessment  of  a  civil 
penalty  of  up  to  $10,000  per  day  for  each 
violation  that  is  not  corrected  within  the 
time  period  specified  (43  U.S.C.  1350(b)). 

(d)  Whenever  the  Director  determines 
that  a  violation  of  or  failure  to  comply 
with  any  provision  of  the  Act;  or  any 
provision  of  a  lease,  license,  or  permit 
issued  pursuant  to  the  Act:  or  any 
provision  of  any  regulation  promulgated 
under  the  Act  probably  occurred  and 
that  such  apparent  violation  continued 
beyond  notice  of  the  violation  and  the 
expiration  of  the  reasonable  time  period 
allowed  for  corrective  action,  the 
Director  shall  follow  the  procedures 
concerning  remedies  and  penalties  in 
Subpart  N,  Remedies  and  Penalties,  of 
Pari  250  of  this  title  to  determine  and 
assess  an  appropriate  penalty. 

(e)  The  remedies  and  penalties 
prescribed  in  this  section  shall  be 
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concurrent  and  cumulative,  and  the 
exercise  of  one  shall  not  preclude  the 
exercise  of  the  other.  Further,  the 
remedies  and  penalties  prescribed  in 
this  section  shall  be  in  addition  to  any 
other  remedies  and  penalties  afforded 
by  any  other  law  or  regulation  (43  U.S.C. 
1350(e)). 


92S2.15    Cancelation  of  I 

(a)  Whenever  the  owner  of  a 
nonproducing  lease  fails  to  comply  with 
any  of  the  provisions  of  the  Act  the 
lease,  or  the  regulations  issued  under 
the  Act,  and  the  default  continues  for  a 
period  of  30  days  after  mailing  of  notice 
by  registered  or  certified  letter  to  the 
lease  owner  at  the  owner's  record  post 
office  address,  the  Secretary  may  cancel 
the  lease  pursuant  to  section  5(c)  of  the 
Act  and  the  lessee  shall  not  be  entitled 
to  compensation.  Any  such  cancellation 
is  subject  to  judicial  review  as  provided 
by  section  23(b)  of  the  Act 

(b)  Whenever  the  owner  of  any 
producing  lease  fails  to  comply  with  any 
of  the  provisions  of  the  Act  the  lease,  or 
the  regulations  issued  under  the  Act  the 
Secretary  may  cancel  the  lease  only 
after  judicial  proceedings  pursuant  to 
section  5(d)  of  the  Act,  and  the  lessee 
shall  not  be  entitled  to  compensation. 

(c)  Any  lease  issued  under  the  Act 
whether  producing  or  not  may  be 
canceled  by  the  Secretary  upon  proof 
that  a  was  obtained  by  fraud  or 
misrepresentation  and  after  notice  and 
opportunity  to  be  heard  has  been 
afforded  to  the  lessee. 

(d)  The  Secretary  may  cancel  a  lease 
in  accordance  with  the  following: 

(1)  Cancellation  may  occur  at  any 
time  if  the  Secretary  determines  after  a 
hearing  that — 

(i)  Continued  activity  pursuant  to  such 
lease  would  probably  cause  serious 
harm  or  damage  to  life  (including  fish 
and  other  aquatic  life],  to  property,  to 
any  mineral  (in  areas  leased  or  not 
leased),  to  the  national  security  or 
defense,  or  to  the  marine,  coastal  or 
human  environment 

(ii)  The  threat  of  harm  or  damage  will 
not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time;  and 

(iii)  The  advantages  of  cancellation 
outweigh  the  advantages  of  continuing 
such  lease  in  force. 

(2)  Cancellation  shall  not  occur  unless 
and  until  operations  under  such  lease 
shall  have  been  under  su8i>ension  or 
temporary  prohibition  by  the  Secretary, 
with  due  extension  of  any  lease  term 
continuously  for  a  period  of  5  years  or 
for  a  lesser  period  upon  request  of  the 
lessee; 

(3)  Cancellation  shall  entiUe  the 
lessee  to  receive  such  compensation  as 


is  shown  to  the  Secretary  as  being  equal 
to  the  lesser  of — 

(i)  The  fair  value  of  the  canceled 
ri^ts  as  of  the  date  of  cancellation, 
taking  account  of  both  anticipated 
revenues  from  the  lease  and  anticipated 
costs,  including  costs  of  compliance 
with  all  applicable  regulations  and 
operating  orders,  liability  for  cleanup 
costs  or  damages,  or  both,  and  all  other 
costs  reasonably  anticipated  on  the 
lease,  or 

(ii)  The  excess,  if  any,  over  the 
lessee's  revenue  fix)m  the  lease  (plus 
interest  thereon  frt)m  the  date  of  receipt 
to  date  of  reimbursement)  of  all 
consideration  paid  for  the  lease  and  all 
direct  expenditures  made  by  the  lessee 
after  the  date  of  issuance  of  such  lease 
and  in  coimection  with  exploration  or 
development  or  both,  pursuant  to  the 
lease  (plus  interest  on  such 
consideration  and  such  expenditures 
from  date  of  payment  to  date  of 
reimbursement),  except  that  in  the  case 
of  joint  leases  which  are  canceled  due  to 
the  failure  of  one  or  more  partners  to 
exercise  due  diligence,  the  innocent 
parties  shall  have  the  right  to  seek 
damages  for  such  loss  from  the 
responsible  party  or  parties  and  the 
right  to  acquire  the  interests  of  the 
negligent  party  or  parties  and  be  issued 
the  lease  in  questioiL 

(iii)  The  lessee  shall  not  be  entitled  to 
compensation  where  one  of  the 
following  circumstances  exists  when  a 
lease  is  canceled: 

(A)  A  producing  lease  is  forfeited  or  is 
canceled  pursuant  to  section  (5)(d)  of 
the  Act 

(B)  A  Testing  Plan  or  Mining  Man  is 
disapproved  because  the  lessee's  failure 
to  demonstrate  compliance  with  the 
requirements  of  applicable  Federal  law; 
or 

(C)  The  lessee  of  a  nonproducing 
lease  fails  to  comply  with  a  provision  of 
the  Act  the  lease,  or  regulations  issued 
under  the  Act  and  the  noncompliance 
continues  for  a  period  of  30  days  or 
more  after  the  mailing  of  a  notice  of 
noncompliance  by  registered  or  certified 
letter  to  the  lessee. 

Subpart  C— Obligations  and 
ResponslMNties  of  Lessees 

$282,20    OMgatlons and rMponsiiWtlM 
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(a)  The  lessee  shall  comply  with  the 
provisions  of  applicable  laws; 
regulations;  the  lease;  the  requirements 
of  the  approved  Delineation,  Testing,  or 
Mining  Plans;  and  other  written  or  oral 
orders  or  instructions  issued  by  the 
Director  when  performing  exploration, 
testing,  development  and  production 
activities  pursuant  to  a  lease  issued 


under  Part  281  of  this  tide.  The  lessee 
shall  take  all  necessary  precautions  to 
prevent  waste  and  damage  to  oil,  gas. 
sulphur,  and  other  OCS  mineral-bearing 
formations  and  shall  ctMiduct  operations 
in  such  maimer  that  does  not  cause  or 
threaten  to  cause  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life):  to 
property;  to  the  national  security  or 
defense;  or  to  the  marine,  coastal  or 
human  environment  (including  onshore 
air  quality).  The  lessee  shall  make  aU 
mineral  resource  data  and  information 
and  all  environmental  data  and 
information  acquired  by  the  lessee  in 
the  course  of  exploration,  testing, 
development  and  production  operations 
on  the  lease  available  to  the  Director  for 
examination  and  copying  at  the  lease 
site  or  an  onshore  location  convenient  to 
the  Director. 

(b)  In  all  cases  where  there  is  more 
than  one  lease  owner  of  record,  one 
person  shall  be  designated  payor  for  the 
lease.  The  payor  shall  be  responsible  for 
making  all  rental  minimum  royalty,  and 
royalty  payments. 

(c)  In  all  cases  where  lease  operatioiu 
are  not  conducted  by  the  sole  lessee,  a 
"designation  of  operator"  shall  be 
submitted  to  and  accepted  by  the 
Director  prior  to  the  commencement  of 
leasehold  operations.  This  designation 
when  accepted  will  be  recognized  as 
authority  for  the  designee  to  act  on 
behalf  of  the  lessees  and  to  fulfill  the 
lessees'  obligations  under  the  Act  the 
lease,  and  the  regulations  of  this  part 

'  All  changes  of  address  and  any 
termination  of  a  designation  of  operator 
shall  be  reported  immediately,  in 
writing,  to  the  Director.  In  the  case  of  a 
termination  of  a  designation  of  operator 
or  in  the  event  of  a  controversy  between 
the  lessee  and  the  designated  opovtor. 
both  the  lessee  and  the  designated 
operator  will  be  responsible  for  the 
protection  of  the  interests  of  the  lessor. 

(d)  When  required  by  the  Director  or 
at  the  option  of  the  lessee,  the  lessee 
shall  submit  to  the  Director  the 
designation  of  a  local  representative 
empowered  to  receive  notices,  provide 
access  to  OCS  mineral  and 
envirormiental  data  and  information, 
and  comply  with  orders  issued  pursuant 
to  the  regulations  of  this  part  If  there  is 
a  change  in  the  designated 
representative,  the  Director  shall  be 
notified  immediately, 

(e)  Before  beginning  operations,  the 
lessee  shall  inform  the  Director  in 
writing  of  any  designation  of  a  local 
representative  under  paragraph  (d)  of 
this  section  and  the  address  of  the  mine 
office  responsible  for  the  expbration. 
testing,  development  or  production 
activities;  the  lessee's  temporary  and 
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permanent  addresses:  or  the  name  and 
address  of  the  designated  operator  who 
will  be  responsible  for  the  operations, 
and  who  will  act  as  the  local 
representative  of  the  lessee.  The 
Director  shall  also  be  informed  of  each 
change  thereafter  in  the  address  of  the 
mine  ofRce  or  in  the  name  or  address  of 
the  local  representative. 

(f)  The  holder  of  a  right  of  use  and 
easement  shall  exercise  its  rights  under 
the  right  of  use  and  easement  in 
accordance  with  the  regulations  of  this 
part 

(g)  A  lessee  shall  submit  reports  and 
maintain  records  in  accordance  with 

t  282.29  of  this  part. 

(h)  When  an  oral  approval  is  given  by 
MMS  In  response  to  an  oral  request 
under  these  regulations,  the  oral  request 
shall  be  confirmed  in  writing  by  the 
lessee  or  holder  of  a  right  of  use  and 
easement  within  72  hours. 

(i)  The  lessee  is  responsible  for 
obtaining  all  permits  and  approvals  from 
MMS  or  other  Agencies  needed  to  carry 
out  exploration,  testing,  development, 
and  pixKluction  activities  under  a  lease 
issued  under  Part  281  of  this  title. 

tmn    n««,9«MraL 

(a)  No  exploration,  testing, 
development  or  production  activities, 
except  preliminary  activities,  shall  be 
commenced  or  conducted  on  any  lease 
except  in  accordance  with  a  plan 
submitted  by  the  lessee  and  approved 
by  the  Director.  Plans  will  not  be 
approved  before  completion  of 
comprehensive  technical  and 
environmental  evaluations  to  assure 
that  the  activities  described  will  be 
carried  out  in  a  safe  and 
environmentally  responsible  manner. 
Prior  to  the  approval  of  a  plan,  the 
Director  will  assure  that  the  lessee  is 
prepared  to  take  adequate  measures  to 
prevent  waste;  conserve  natural 
resources  of  the  OCS;  and  protect  the 
environment  human  life,  and  correlative 
rights.  The  lessee  shall  demonstrate  to 
the  satisfaction  of  the  Director  that  the 
lease  is  in  good  standing,  the  lessee  is 
authorized  and  capable  of  conducting 
the  activities  described  in  the  plan,  and 
that  an  acceptable  bond  has  been 
provided. 

(b)  Plans  shall  be  submitted  to  the 
Director  for  approval.  The  lessee  shall 
submit  the  number  of  copies  prescribed 
by  the  Director.  Such  plans  shall 
describe  in  detail  the  activities  that  are 
to  be  conducted  and  shall  demonstrate 
that  the  proposed  exploration,  testing, 
development  and  production  activities 
will  be  conducted  in  an  operationally 
safe  and  environmentally  responsible 
manner  that  is  consistent  with  the 
provisions  of  the  lease,  applicable  laws. 


and  regulations.  The  Governor  of  an 
affected  State  and  other  Federal 
Agencies  shall  be  provided  an 
opportunity  to  review  and  provide 
comments  on  proposed  Delineation. 
Testing,  and  Mining  Plans  and  any 
proposal  for  a  significant  modification  to 
an  approved  plan.  Following  review, 
including  the  technical  and 
environmental  evaluations,  the  Director 
shall  either  approve,  disapprove,  or 
require  the  lessee  to  modify  its  proposed 
plan. 

(c)  Lessees  are  not  required  to  submit 
a  Delineation  or  Testing  Plan  prior  to 
submittal  of  a  proposed  Testing  or 
Mining  Plan  if  the  lessee  has  sufficient 
data  and  information  on  which  to  base  a 
Testing  or  Mining  Plan  without  carrying 
out  postlease  exploration  and/or  testing 
activities.  A  Mining  Plan  may  include 
proposed  exploration  or  testing 
activities  where  those  activities  are 
needed  to  obtain  additional  data  and 
information  on  which  to  base  plans  for 
future  mining  activities.  A  Testing  Plan 
may  include  exploration  activities  when 
those  activities  are  needed  to  obtain 
additional  data  or  information  on  which 
to  base  plans  for  future  testing  or  mining 
activities. 

(d)  Preliminary  activities  are 
bathymetric  geological,  geophysical, 
mapping,  and  other  surveys  necessary  to 
develop  a  comprehensive  Delineation. 
Testing,  or  Mining  Plan.  Such  activities 
are  those  which  have  no  significant 
adverse  impact  on  the  natural  resources 
of  the  OCS.  The  lessee  shall  give  notice 
to  the  Director  at  least  30  days  prior  to 
initiating  the  proposed  preliminary 
activities  on  the  lease.  The  notice  shall 
describe  in  detail  those  activities  that 
are  to  be  conducted  and  the  time 
schedule  for  conducting  those  activities. 

(e)  Leasehold  activities  shall  be 
carried  out  with  due  regard  to 
conservation  of  resources,  paying 
particular  attention  to  the  wise 
management  of  OCS  mineral  resources, 
minimizing  waste  of  the  leased 
resource(s]  in  mining  and  processing, 
and  preventing  damage  to  unmined 
parts  of  the  mineral  deposit  and  other 
resources  of  the  OCS. 


S2«2,22 

All  exploration  activities  shall  be 
conducted  in  accordance  with  a 
Delineation  Plan  submitted  by  the  lessee 
and  approved  by  the  Director.  The 
Delineation  Plan  shall  describe  the 
proposed  activities  necessary  to  locate 
leased  OCS  minerals,  characterize  the 
quantity  and  quality  of  the  minerals,  and 
generate  other  information  needed  for 
the  development  of  a  comprehensive 
Testing  or  Mining  Plan.  A  Delineation 


Plan  at  a  minimum  shall  include  the 
following: 

(a)  The  OCS  mineral(8)  or  primary 
interest. 

(b)  A  brief  narrative  description  of  the 
activities  to  be  conducted  and  how  the 
activities  will  lead  to  the  discovery  and 
evaluation  of  a  commercially  minable 
deposit  on  the  lease. 

(c)  The  name,  registration,  and  type  of 
equipment  to  be  used,  including  vessel 
types  as  well  as  their  navigation  and 
mobile  communication  systems,  and 
transportation  corridors  to  be  used 
between  the  lease  and  shore. 

(d)  Information  showing  that  the 
equipment  to  be  used  (including  the 
vessel)  is  capable  of  performing  the 
intended  operation  in  the  environment 
which  will  be  encountered. 

(e)  Maps  showing  the  proposed 
locations  of  test  drill  holes,  the 
anticipated  depth  of  penetration  of  test 
drill  holes,  the  locations  where  surficial 
sample  were  taken,  and  the  location  of 
proposed  geophysical  survey  lines  for 
each  surveying  method  being  employed. 

(f)  A  description  of  measures  to  be 
taken  to  avoid,  minimize,  or  otherwise 
mitigate  air,  land,  and  water  pollution 
and  damage  to  aquatic  and  wildlife 
species  and  their  habitats;  any  unique  or 
special  features  in  the  lease  area; 
aquifers;  other  natural  resources  of  the 
OCS:  and  hazards  to  public  health, 
safety,  and  navigation. 

(g)  A  schedule  indicating  the  starting 
and  completion  dates  for  each  proposed 
exploration  activity. 

(h)  A  list  of  any  known  archaeological 
resources  on  the  lease  and  measures  to 
assure  that  the  proposed  exploration 
activities  do  not  damage  those 
resources. 

(i)  A  description  of  any  potential 
conflicts  with  other  uses  and  users  of 
the  area. 

(j)  A  description  of  measures  to  be 
taken  to  monitor  the  effects  of  the 
proposed  exploration  activities  on  the 
environment  in  accordance  with 
S  282.28(c)  of  this  part 

(k)  A  detailed  description  of  practices 
and  procedures  to  effect  the 
abandonment  of  exploration  activities, 
e.g.,  plugging  of  test  drill  holes.  The 
proposed  procedures  shall  indicate  the 
steps  to  be  taken  to  assure  that  test  drill 
holes  and  other  testing  procedures 
which  penetrate  the  seafloor  to  a 
significant  depth  are  properly  sealed 
and  that  the  seafloor  is  left  free  of 
obstructions  or  structures  that  may 
present  a  hazard  to  other  uses  or  users 
of  the  OCS  such  as  navigation  or 
commercial  fishing. 

(1)  A  detailed  description  of  the  cycle 
of  all  materials,  the  method  for 


iSf-^H^; 


Federal  Register  /  Vol.  54.  No.  11  /  Wednesday,  January  18.  1989  /  Rules  and  Regulations        2075 


discharge  and  disposal  of  waste  and 
refuse,  and  the  chemical  and  physical 
characteristics  of  waste  and  refuse, 
(m)  A  description  of  the  potential 
environmental  impacts  of  the  proposed 
exploration  activities  including  the 
following: 

(1)  The  location  of  associated  port, 
transport,  processing,  and  waste 
disposal  facilities  and  affected 
environment  (e.g.,  maps,  land  use.  and 
layout): 

(2)  A  description  of  the  nature  and 
degree  of  environmental  impacts  and 
the  domestic  socioeconomic  effects  of 
construction  and  operation  of  the 
associated  facilities,  including  waste 
characteristics  and  toxicity; 

(3)  Any  proposed  mitigation  measures 
to  avoid  or  minimize  adverse  impacts  on 
the  environment: 

(4)  A  certificate  of  consistency  with 
the  federally  approved  State  coastal 
zone  management  program,  where 
applicable;  and 

(5)  Alternative  sites  and  technologies 
considered  by  the  lessee  and  the 
reasons  why  they  were  not  chosen. 

(n)  Any  other  information  needed  for 
technical  evaluation  of  the  planned 
activity,  such  as  sample  analyses  to  be 
conducted  at  sea,  and  the  evaluation  of 
potential  environmental  impacts. 

§2*2.23    Testing  Plan. 

All  testing  activities  shall  be 
conducted  in  accordance  with  a  Testing 
Plan  submitted  by  the  lessee  and 
approved  by  the  Director.  Where  a 
lessee  needs  more  information  to 
develop  a  detailed  Mining  Plan  than  is 
obtainable  under  an  approved 
Delineation  Plan,  to  prepare  feasibility 
studies,  to  carry  out  a  pilot  program  to 
evaluate  processing  techniques  or 
technology  or  mining  equipment  or  to 
determine  environmental  effects  by  a 
pilot  test  mining  operation,  the  lessee 
shall  submit  a  comprehensive  Testing 
Plan  for  the  Director's  approval.  Any 
0*^8  minerals  acquired  during  activities 
conducted  under  an  approved  Testing 
Plan  will  be  subject  to  the  payment  of 
royalty  pursuant  to  the  governing  lease 
terms.  A  Testing  Plan  at  a  minimum 
shall  include  the  following: 

(a)  The  nature  and  purpose  of  the 
proposed  testing  program. 

(b)  A  comprehensive  description  of 
the  activities  to  be  performed  including 
descriptions  of  the  proposed  methods 
for  analysis  of  samples  taken. 

(c)  A  narrative  description  and  maps 
showing  water  depths  and  the  locations 
of  the  proposed  pilot  mining  or  other 
testing  activities. 

(d)  A  comprehensive  description  of 
the  method  and  manner  in  which  testing 
activities  will  be  conducted  and  the 


results  the  lessee  expects  to  obtain  as  a 
result  of  those  activities. 

(e)  The  name,  registration,  and  type  of 
equipment  to  be  used,  including  vessel 
types  together  with  their  navigation  and 
mobile  communication  systems,  and 
transportation  corridors  to  be  used 
between  the  lease  and  shore. 

(f)  Information  showing  that  the 
equipment  to  be  used  (including  the 
vessel)  is  capable  of  performing  the 
intended  operation  in  the  environment 
which  will  be  encountered. 

(g)  A  schedule  specifying  the  starting 
and  completion  dates  for  each  of  the 
testing  activities. 

(h)  A  list  of  known  archaeological 
resources  on  the  lease  and  measures  to 
be  used  to  assure  that  the  proposed 
testing  activities  do  not  damage  those 
resources. 

(i)  A  description  of  any  potential 
conflicts  with  other  uses  and  users  of 
the  area. 

(j)  A  description  of  measures  to  be 
taken  to  avoid,  minimize,  or  otherwise 
mitigate  air,  land,  and  water  pollution 
and  damage  to  aquatic  and  wildlife 
species  and  their  habitat  any  unique  or 
special  features  in  the  lease  area,  other 
natural  resources  of  the  OCS;  and 
hazards  to  public  health,  safety,  and 
navigation. 

(k)  A  description  of  the  measures  to 
be  taken  to  monitor  the  impacts  of  the 
proposed  testing  activities  in 
accordance  with  {  282.28(c)  of  this  part 

(1)  A  detailed  description  of  the  cycle 
of  all  materials  including  samples  and 
wastes,  the  method  for  discharge  and 
disposal  of  waste  and  refuse,  and  the 
chemical  and  physical  characteristics  of 
such  waste  and  refuse. 

(m)  A  detailed  description  of  practices 
and  procedures  to  effect  the 
abandonment  of  testing  activities,  e.g., 
abandonment  of  a  pilot  mining  facility. 
The  proposed  procedures  shaU  indicate 
the  steps  to  be  taken  to  assure  that 
mined  areas  do  not  pose  a  threat  to  the 
environment  and  that  the  seafloor  is  left 
free  of  obstructions  and  structures  that 
may  present  a  hazard  to  other  uses  or 
users  of  the  OCS  such  as  navigation  or 
commercial  fishing. 

(n)  A  description  of  potential 
environmental  impacts  of  testing 
activities  including  the  following: 

(1)  The  location  of  associated  port, 
transport  processing,  and  waste 
disposal  facilities  and  affected 
environment  (e.g.,  maps,  land  use,  and 
layout): 

(2)  A  description  of  the  nature  and 
degree  of  potential  environmental 
impacts  of  the  proposed  testing 
activities  and  the  domestic 
socioeconomic  effects  of  construction 
and  operation  of  the  proposed  testing 


facilities,  including  waste  characteristics 
and  toxicity; 

(3)  Any  proposed  mitigation  measures 
to  avoid  or  minimize  adverse  impacts  on 
the  environment 

(4)  A  certificate  of  consistency  with 
the  federally  approved  State  coastal 
zone  management  program,  where 
apphcable;  and. 

(5)  Alternate  sites  and  technologies 
considered  by  the  lessee  and  the 
reasons  why  they  were  not  selected. 

(o)  Any  other  information  needed  for 
technical  evaluation  of  the  planned 
activities  and  for  evaluation  of  the 
impact  of  those  activities  on  the  human, 
marine,  and  coastal  environments. 


§282.24 

All  OCS  mineral  development  and 
production  activities  shall  be  conducted 
in  accordance  with  a  Mining  Plan 
submitted  by  the  lessee  and  approved 
by  the  Director.  A  Mining  Plan  shall 
include  comprehensive  detailed 
descriptions,  illustrations,  and 
explanations  of  the  proposed  OCS 
mineral  development  production,  and 
processing  activities  and  accurately 
present  the  lessee's  proposed  plan  of 
operation.  A  Mining  Plan  at  a  minimum 
shall  include  the  following: 

(a)  A  narrative  description  of  the 
mining  activities  including: 

(1)  The  OCS  mineral(s)  or  material(s) 
to  be  recovered; 

(2)  Estimates  of  the  number  of  tons 
and  grade(s)  of  ore  to  be  recovered; 

(3)  Anticipated  annual  production; 

(4)  Volume  of  ocean  bottom  expected 
to  be  disturbed  (area  and  depth  of 
disruption)  each  year  and 

(5)  All  activities  of  the  mining  cycle 
trom  extraction  through  processing  and 
waste  disposal. 

(b)  Maps  of  the  lease  showing  water 
depths,  the  ouUine  of  the  mineral 
de{>osit(aMo  ^  mined  with  cross 
sections  showing  thickness,  and  the 
area(s)  anticipated  to  be  mined  each 
year. 

(c)  "Hie  name,  registration,  and  type  of 
equipment  to  be  used,  including  vessel 
types  as  well  as  their  navigation  and 
mobile  communication  systems,  and 
transportation  corridors  to  be  used 
between  the  lease  and  shore. 

(d)  Information  showing  that  the 
equipment  to  be  used  (including  the 
vessel)  is  capable  of  performing  the 
intended  operation  in  the  environment 
which  will  be  encoimtered. 

(e)  A  description  of  equipment  to  be 
used  in  mining,  processing,  and 
transporting  of  tiie  ore.    ■ 

(f)  A  schedule  indicating  the 
anticipated  starting  and  completion 
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dates  for  each  activity  described  in  the 
plan. 

(g)  For  onshore  processing,  a 
description  of  how  OCS  minerals  are  to 
be  processed  and  how  the  produced 
OCS  minerals  will  be  weighed,  assayed, 
and  royalty  determinations  made. 

(h)  For  at-sea  processing,  additional 
information  including  type  and  size  of 
installation  or  structures  and  the  method 
of  tailings  disposal. 

(i)  A  list  of  known  archaeological 
resources  on  the  lease  and  the  measures 
to  be  taken  to  assure  that  the  proposed 
mining  activities  do  not  damage  those 
resources. 

(j)  Description  of  any  potential 
conflicts  with  other  uses  and  users  of 
the  area. 

(k)  A  detailed  description  of  the 
nature  and  occurrence  of  the  OCS 
mineral  deposit(8)  in  the  leased  area 
with  adequate  maps  and  sections. 

(I)  A  detailed  description  of 
development  and  mining  methods  to  be 
used,  the  proposed  sequence  of  mining 
or  development,  the  expected 
production  rate,  the  method  and  location 
of  the  proposed  processing  operation, 
and  the  method  of  measuring 
production. 

(m]  A  detailed  description  of  the 
method  of  transporting  the  produced 
OCS  minerals  from  the  lease  to  shore 
and  adequate  maps  showing  the 
locations  of  pipelines,  conveyors,  and 
other  transportation  facilities  and 
corridors. 

(n)  A  detailed  description  of  the  cycle 
of  all  materials  including  samples  and 
wastes,  the  method  of  discharge  and 
disposal  of  waste  and  refuse,  and  the 
chemical  and  physical  characteristics  of 
the  waste  and  refuse. 

(o)  A  description  of  measures  to  be 
taken  to  avoid,  minimize,  or  otherwise 
mitigate  air,  land,  and  water  pollution 
and  damage  to  aquatic  and  wildlife 
species  and  their  habitdls;  any  unique  or 
special  features  in  the  lease  area, 
aquifers,  or  other  natural  resources  of 
the  OCS:  and  hazards  to  public  health, 
safety,  and  navigation. 

(p)  A  detailed  description  of  measures 
to  be  taken  to  monitor  the  impacts  of  the 
propoeed  mining  and  processing 
activities  on  the  environment  in 
accordance  with  S  282.28(c)  of  this  part. 

(q)  A  detailed  description  of  practices 
and  procedures  to  effect  the 
abandonment  of  mining  and  processing 
activities.  The  proposed  procedures 
shall  indicate  the  steps  to  be  taken  to 
assure  that  mined  areas  on  tailing 
deposits  do  not  pose  a  threat  to  the 
environment  and  that  the  seafloor  is  left 
free  of  obstructions  and  structures  that 
present  a  hazard  to  other  users  or  uses 


of  the  OCS  such  as  navigation  or 
^conunercial  fishing. 

(r)  A  description  of  potential 
environmental  impacts  of  mining 
activities  including  the  following: 

(1)  The  location  of  associated  port, 
transport,  processing,  and  waste 
disposal  facilities  and  the  affected 
environment  (e.g..  maps,  land  use,  and 
layout); 

(2)  A  description  of  the  nature  and 
degree  of  potential  environmental 
impacts  of  the  proposed  mining 
activities  and  the  domestic 
socioeconomic  ejects  of  construction 
and  operation  of  the  associated 
facilities,  including  waste  characteristics 
and  toxicity; 

(3)  Any  proposed  mitigation  measures 
to  avoid  or  minimize  adverse  impacts  on 
the  environment: 

(4)  A  certificate  of  consistency  with 
the  federally  approved  State  coastal 
zone  management  program,  where 
apphcable;  and 

(5)  Alternative  sites  and  technologies 
considered  by  the  lessee  and  the 
reasons  why  they  were  not  chosen. 

(s)  Any  other  information  needed  for 
technical  evaluation  of  the  proposed 
activities  and  for  the  evaluation  of 
potential  impacts  on  the  enviroiunent. 

S  282,25    Plan  mo(«ficatlon. 

Approved  Delineation,  Testing,  and 
Mining  Plans  may  be  modified  upon  the 
Director's  approval  of  the  changes 
proposed.  When  circiunstances  warrant, 
the  Director  may  direct  the  lessee  to 
modify  an  approved  plan  to  adjust  to 
changed  conditions.  If  the  lessee 
requests  the  change,  the  lessee  shall 
submit  a  detailed,  written  statement  of 
the  proposed  modifications,  potential, 
impacts,  and  the  justification  for  the 
proposed  changes.  Revision  of  an 
approved  plan  whether  initiated  by  the 
lessee  or  ordered  by  the  Director  shall 
be  submitted  to  the  Director  for 
approval.  When  the  Director  determines 
that  a  proposed  revision  could  result  in 
significant  change  in  the  impacts 
previously  identified  and  evaluated  or 
requires  additional  permits,  the 
proposed  plan  revision  shall  be  subject 
to  the  applicable  review  and  approval 
procedures  of  {{  282.21,  282.22.  282.23. 
and  282.24  of  this  part 

S  292.26    ContingefKy  Plan. 

(a)  When  required  by  the  Director,  a 
lessee  shall  include  a  Contingency  Plan 
as  part  of  its  request  for  approval  of  a 
Delineation,  Testing,  or  Mining  Plan. 
The  Contingency  Plan  shall  comply  with 
the  requirements  of  S  282.28(e)  of  this 
part. 

(b)  The  Director  may  order  or  the 
lessee  may  request  the  Director's 


approval  of  a  modification  of  the 
Contingency  Plan  when  such  a  change  is 
necessary  to  reflect  any  new 
information  concerning  the  nature, 
magnitude,  and  significance  of  potential 
equipment  or  procedural  failures  or  the 
effectiveness  of  the  corrective  actions 
described  in  the  Contingency  Plan. 

92S2.27    Conduct  Of  operation*. 

(a)  The  lessee  shall  conduct  all 
exploration,  testing,  development,  and 
production  activities  and  other 
operations  in  a  safe  and  workmanlike 
manner  and  shall  maintain  equipment  in 
a  manner  which  assures  the  protection 
of  the  lease  and  its  improvements,  the 
health  and  safety  of  all  persons,  and  the 
conservation  of  property,  and  the 
environment. 

(b)  Nothing  in  this  part  shall  preclude 
the  use  of  new  or  alternative 
technologies,  techniques,  procedures, 
equipment,  or  activities,  other  than 
those  prescribed  in  the  regulations  of 
this  part,  if  such  other  technologies, 
techniques,  procedures,  equipment,  or 
activities  afford  a  degree  of  protection, 
safety,  and  performance  equal  to  or 
better  than  that  intended  to  be  achieved 
by  the  regulations  of  this  part,  provided 
the  lessee  obtains  the  written  approval 
of  the  Director  prior  to  the  use  of  such 
new  or  alternative  technologies, 
techniques,  procedures,  equipment,  or 
activities. 

(c)  The  lessee  shall  immediately  notify 
the  Director  when  there  is  a  death  or 
serious  injury;  fire,  explosion,  or  other 
hazardous  event  which  threatens 
damage  to  Hfe,  a  mineral  deposit,  or 
equipment;  spills  of  oil,  chemical 
reagents,  or  other  liquid  pollutants 
which  could  cause  pollution;  or  damage 
to  aquatic  life  or  the  environment 
associated  with  operations  on  the  lease. 
As  soon  as  practical,  the  lessee  shall  file 
a  detailed  report  on  the  event  and 
action(s)  taken  to  control  the  situation 
and  to  mitigate  any  further  damage. 

(d)(1)  Lessees  shall  provide  means,  at 
all  reasonable  hours  either  day  or  night, 
for  the  Director  to  inspect  or  investigate 
the  conditions  of  the  operation  and  to 
determine  whether  applicable 
regulations;  terms  and  conditions  of  the 
lease:  and  the  requirements  of  the 
approved  Delineation,  Testing,  or 
Mining  Plan  are  being  met. 

(2)  A  lessee  shall,  on  request  by  the 
Director,  furnish  food,  quarters,  and 
transportation  for  MMS  representatives 
to  inspect  its  facilities.  Upon  request  the 
lessee  will  be  reimbursed  by  the  United 
States  for  the  actual  costs  which  it 
incurs  as  a  result  of  its  providing  food, 
quarters,  and  transportation  for  an  MMS 
representative's  stay  of  more  than  10 
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hours.  Request  for  reimbursement  must 
be  submitted  within  60  days  following 
the  cost  being  incurred. 

(e)  Mining  and  processing  vessels, 
platforms,  structures.  artiHcial  islands, 
and  mobile  drilling  units  which  have 
heUcopter  landing  facilities  shall  be 
identified  with  at  least  one  sign  using 
letters  and  figures  not  less  than  12 
inches  in  height  Signs  for  structures 
without  helicopter  landing  facilities 
shall  be  identified  with  at  least  one  sign 
using  letters  and  figures  not  less  than  3 
inches  in  height  Signs  shall  be  affixed 
at  a  location  that  is  visible  to 
approaching  traffic  and  shall  contain  the 
following  information  which  may  be 
abbreviated: 

(1)  Name  of  the  lease  operator 

(2)  The  area  designation  based  on 
Official  OCS  Protraction  Diagrams; 

(3)  The  block  number  in  which  the 
facility  is  located;  and 

(4)  Vessel,  platform,  structure,  or  rig 
name. 

(f)(1)  Drilling. 

(i)  When  drilling  on  lands  valuable  or 
potentially  valuable  for  oil  and  gas  or 
geopressured  or  geothermal  resources, 
drilling  equipment  shall  be  equipped 
with  blowout  prevention  and  control 
devices  acceptable  to  the  Director 
before  penetrating  more  than  500  feet 
unless  a  different  depth  is  specified  in 
advance  by  the  Director. 

(ii)  In  cases  where  the  Director 
determines  that  there  is  sufficient 
liklihood  of  encountering  pressurized 
hydrocarbons,  the  Director  may  require 
that  the  lessee  comply  with  all  or 
portions  of  the  requirements  in  Part  250, 
Subpart  D.  of  this  title. 

(iii)  Before  drilling  any  hole  which 
may  penetrate  an  aquifer,  the  lessee 
shall  follow  the  procedures  included  in 
the  approved  plan  for  the  penetration 
and  isolation  of  the  aquifer  during  the 
drilling  operation,  during  use  of  the  hole, 
and  for  subsequent  abandonment  of  the 
hole. 

(iv)  Cuttings  from  holes  drilled  on  the 
lease  shall  be  disposed  of  and 
monitored  in  accordance  with  the 
approved  plan. 

(v)  The  use  of  muds  in  drilling  holes 
on  the  lease  and  their  subsequent 
disposition  shall  be  according  to  the 
approved  plan. 

(2)  All  drill  holes  which  are 
susceptible  to  logging  shall  be  logged, 
and  the  lessee  shall  prepare  a  detailed 
lithologic  log  of  each  drill  hole.  Drill 
holes  which  are  drilled  deeper  than  500 
feet  shall  be  drilled  in  a  manner  which 
permits  logging.  Copies  of  logs  of  cores 
and  cuttings  and  all  in-hole  surveys  such 
as  electronic  logs,  gamma  ray  logs, 
neutron  density  logs,  and  sonic  logs 
shall  be  provided  to  the  Director. 


(3)  Drill  holes  for  exploration,  testing, 
development,  or  production  shall  be 
properly  plugged  and  abandoned  to  the 
satisfaction  of  the  Director  in 
accordance  with  the  approved  plan  and 
in  such  a  manner  as  to  protect  the 
surface  and  not  endanger  any  operation; 
any  freshwater  aquifer  or  deposit  of  oil. 
gas,  or  other  mineral  substance. 

(g)  The  use  of  explosives  on  the  lease 
shall  be  in  accordance  with  the 
approved  plan. 

(h)(1)  Any  equipment  placed  on  the 
seabed  shall  be  designed  to  allow  its 
recovery  and  removal  upon 
abandonment  of  leasehold  activities. 

(2)  Disposal  of  equipment  cables, 
chains,  containers,  or  other  materials 
into  the  ocean  is  prohibited. 

(3)  Materials,  equipment  tools, 
containers,  and  other  items  used  on  the 
OCS  which  are  of  such  shape  or 
configuration  that  they  are  likely  to  snag 
or  damage  fishing  devices  shall  be 
handled  and  marked  as  follows: 

(i)  All  loose  materials,  small  tools,  and 
other  small  objects  shall  be  kept  in  a 
suitable  storage  area  or  a  marked 
container  when  not  in  use  or  in  a 
marked  container  before  transport  over 
OCS  waters; 

(ii)  All  cable,  chain,  or  wire  segments 
shall  be  recovered  after  use  and 
securely  stored; 

(iii)  Skid-mounted  equipment  portable 
containers,  spools  or  reels,  and  drums 
shall  be  marked  with  the  owner's  name 
prior  to  use  or  transport  over  OCS 
waters;  and 

(iv)  All  markings  must  clearly  identify 
the  owner  and  must  be  durable  enough 
to  resist  the  effects  of  the  environmental 
conditions  to  which  they  are  exposed. 

(4)  Any  equipment  or  material 
described  in  paragraphs  (h)(2).  (h)(3)(ii), 
and  (h)(3)(iii]  of  this  section  that  is  lost 
overboard  shall  be  recorded  on  the  daily 
operations  report  of  the  facility  and 
reported  to  the  Director  and  to  the  U.S. 
Coast  Guard. 

(i)  Any  bulk  sampling  or  testing  that  is 
necessary  to  be  conducted  prior  to 
submission  of  a  Mining  Plan  shall  be  in 
accordance  with  an  approved  Testing 
Plan.  The  sale  of  any  OCS  minerals 
acquired  under  an  approved  Testing 
Plan  shall  be  subject  to  the  payment  of 
the  royalty  specified  in  the  lease  to  the 
United  States. 

(j)  Installations  and  structures. 

(1)  The  lessee  shall  design,  fabricate, 
install,  use,  inspect  and  maintain  all 
installations  and  structures,  including 
platforms  on  the  OCS.  to  assure  the 
structural  integrity  of  all  installations 
and  structures  for  the  safe  conduct  of 
exploration,  testing,  mining,  and 
processing  activities  considering  the 


specific  environmental  conditions  at  the 
location  of  the  installation  or  structure. 

(2)  All  fixed  or  bottom-founded 
platforms  or  other  structures,  e.g.. 
artificial  islands  shall  be  designed, 
fabricated,  installed,  inspected,  and 
maintained  in  accordance  with  the 
provisions  of  Part  250.  Subpart  I,  of  this 
title. 

(k)  The  lessee  shall  not  produce  any 
OCS  mineral  until  the  method  of 
measurement  and  the  procedures  for 
product  valuation  have  been  instituted 
in  accordance  with  the  approved 
Testing  or  Mining  Plan.  The  lessee  shall 
enter  the  weight  or  quantity  and  quality 
of  each  mineral  produced  in  accordance 
with  i  282.29  of  this  title. 

(1)  The  lessee  shall  conduct  OCS 
mineral  processing  operations  in 
accordance  with  the  approved  Testing 
or  Mining  Plan  and  use  due  diligence  in 
the  reduction,  concentration,  or 
separation  of  mineral  substances  by 
mechanical  or  chemical  processes,  by 
evaporation,  or  other  means,  so  that  the 
percentage  of  concentrates  or  other 
mineral  substances  are  recovered  in 
accordance  with  the  practices  approved 
in  the  Testing  or  Mining  Plan. 

(m)  No  material  shall  be  discharged  or 
disposed  of  except  in  accordance  with 
the  approved  disposal  practice  and 
procedures  contained  in  the  approved 
Delineation.  Testing,  or  Mining  Plan. 

§282.28    Environmental  protection 

measure*. 

(a)  Exploration,  testing,  development 
production,  and  processing  activities 
proposed  to  be  conducted  under  a  lease 
will  only  be  approved  by  the  Director 
upon  the  determination  that  the  adverse 
impacts  of  the  proposed  activities  can 
be  avoided,  minimized,  or  otherwise 
mitigated  The  Director  shall  take  into 
account  the  information  contained  in  the 
sale-specific  environmental  evaluation 
prepared  in  association  with  the  lease 
offering  as  well  as  the  site-  and 
operational-specific  environmental 
evaluations  prepared  in  association  with 
the  review  and  evaluation  of  the 
approved  Delineation,  Testing,  or 
Mining  Plan.  The  Director's  review  of 
the  air  quality  consequences  of 
proposed  OCS  activities  will  follow  the 
practices  and  procedures  specified  in 

■  5^250.26,  250.33(b)(19),250.34(b)(12). 
and  250.45  of  this  title. 

(b)  If  the  baseline  data  available  are 
judged  by  the  Director  to  be  inadequate 
to  support  an  environmental  evaluation 
of  a  proposed  Delineation,  Testing,  or 
Mining  Plan,  the  Director  may  require 
the  lessee  to  collect  additional 
environmental  baseline  data  prior  to  the 
approval  of  the  activities  proposed. 
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(c)(1)  The  lessee  shall  monitor 

actiyities  in  a  manner  ihat  develops  the 
data  and  information  necessary  to 
enable  the  Director  to  assess  the 
impacts  of  exploration,  testing,  mining, 
and  processing  activities  on  the 
environment  on  and  off  the  lease; 
develop  and  evaluate  methods  for 
mitigating  adverse  environmental 
effects:  validate  assessments  made  in 
previous  environmental  evaluations; 
and  ensure  compliance  with  lease  and 
other  requirements  for  the  protection  of 
the  environment. 

(2)  Monitoring  of  environmental 
effects  shall  include  determination  of 
the  spatial  and  temporal  environmental 
changes  induced  by  the  exploration, 
testing,  development,  production,  and 
processing  activities  on  the  flora  and 
fauna  of  the  sea  surface,  the  water 
column,  and/or  the  seafloor. 

(3)  The  Director  may  place  observers 
onboard  exploration,  testing,  mining, 
and  processing  vessels;  installations;  or 
structures  to  ensure  that  the  provisions 
of  the  lease,  the  approved  plan,  and 
these  regulations  are  followed  and  to 
evaluate  the  effectiveness  of  the 
approved  monitoring  and  mitigation 
practices  and  procedures  in  protecting 
the  environment. 

(4)  The  Director  may  order  or  the 
lessee  may  request  a  modification  of  the 
approved  monitoring  program  prior  to 
the  startup  of  testing  activities  or 
commercial-scale  recovery,  and  at  other 
appropriate  times  as  necessary,  to 
reflect  accurately  the  proposed 
operations  or  to  incorporate  the  results 
of  recent  research  or  improved 
monitoring  techniques. 

(5)  When  prototype  test  mining  is 
proposed,  the  lessee  shall  include  a 
monitoring  strategy  for  assessing  the 
impacts  of  the  testing  activities  and  for 
developing  a  strategy  for  monitoring 
commercial-scale  recovery  and 
mitigating  the  impacts  of  commercial- 
scale  recovery  more  effectively.  At  a 
minimum,  the  proposed  monitoring 
activities  shall  address  specific 
concerns  expressed  in  the  lease-sale 
environmental  analysis. 

(6)  When  required,  the  monitoring 
.^)|an  shall  specify:        _,_ 

^li]  The  sampling  techniques  and 
procedures  to  be  used  to  acquire  the 
needed  data  and  information; 

(ii)  The  format  to  be  used  in  analysis 
and  presentation  of  the  data  and 
information; 

(iii)  The  equipment,  techniques,  and 
procedures  to  be  used  in  carrying  out 
the  monitoring  program;  and 

(iv)  The  name  and  qualifications  of 
person(s)  designated  to  be  responsible 
for  carrying  out  the  environmental 
monitoring. 
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(d)  Lessees  shall  develop  and  conduct 
their  operations  in  a  manner  designed  to 
avoid,  minimize,  or  otherwise  mitigate 
environmental  impacts  and  to 
demonstrate  the  effectiveness  of  efforts 
to  that  end.  Based  upon  results  of  the 
monitoring  program,  the  CHrector  may 
specify  particular  procedures  for 
mitigating  environmental  impacts. 

(e)  In  the  event  that  equipment  or 
procedural  failure  might  result  in 
significant  additional  damage  to  the 
environment,  the  lessee  shall  submit  a 
Contingency  Plan  which  specifies  the 
procedures  to  be  followed  to  institute 
corrective  actions  in  response  to  such  a 
failure  and  to  minimize  adverse  impacts 
on  the  environment.  Such  procedures 
shall  be  designed  for  the  site  and  mining 
activities  described  in  the  approved 
Delineation,  Testing,  or  Mining  Plan. 

§282.29    Reports  and  records. 

(a)  A  report  of  the  amoimt  and  value 
of  each  OCS  mineral  produced  from 
each  lease  shall  be  made  by  the  payor 
for  the  lease  for  each  calendar  month, 
beginning  with  the  month  in  which 
approved  testing,  development,  or 
production  activities  are  initiated  and 
shall  be  filed  in  duplicate  with  the 
Director  on  or  before  the  20th  day  of  the 
succeeding  month,  unless  an  extension 
of  time  for  the  filing  of  such  report  is 
granted  by  the  Director.  The  report  shall 
disclose  accurately  and  in  detail  all 
operations  conducted  during  each  month 
and  presenVi^'general  summary  of  the 
status  of  leasehold  activities.  The  report 
shall  be  submitted  each  month  until  the 
lease  is  terminated  or  relinquished 
unless  the  Director  authorizes  omission 
of  the  report  during  an  approved 
suspension  of  production.  The  report 
shall  show  for  each  calendar  month  the 
location  of  each  mining  and  processing 
activity:  the  number  of  days  operations 
were  conducted;  the  identity,  quantity, 
quality,  and  value  of  each  OCS  mineral 
produced,  sold,  transferred,  used  or 
otherwise  disposed  of;  identity,  quantity, 
and  quality  of  an  inventory  maintained 
prior  to  the  point  of  royalty 
determination;  and  other  information  as 
may  be  required  by  the  Director. 

(b)  The  lessee  shall  submit  a  status 
report  on  exploration  and/or  testing 
activities  under  an  approved 
Delineation  or  Testing  Plan  to  the 
Director  within  30  days  of  the  close  of 
each  calendar  quarter  which  shall 
include: 

*  (1)  A  summary  of  activities  conducted; 

(2)  A  listing  of  all  geophysical  and 
geochemical  data  acquired  and 
developed  such  as  acoustic  or  seismic 
profiling  records; 


(3)  A  map  showing  location  of  holes 
drilled  and  where  bottom  samples  were 
taken;  and 

(4)  Identification  of  samples  analyzed. 

(c)  Each  lessee  shall  submit  to  the 
Director  a  report  of  exploration  and/or 
testing  activities  within  3  months  after 
the  completion  of  operations.  The  Rnal 
report  of  exploration  and/or  testing 
activities  conducted  on  the  lease  shall 
include: 

(1)  A  description  of  work  performed; 

(2)  Charts,  maps,  or  plats  depicting  the 
area  and  leases  in  which  activities  were 
conducted  specifically  identifying  the 
lines  of  geophysical  traverses  and/or 
the  locations  where  geological  activity 
was  conducted  and/or  the  locations  of 
other  exploration  and  testing  activities; 

(3)  The  dates  on  which  the  actual 
operations  were  performed; 

(4)  A  narrative  summary  of  any 
mineral  occurrences;  environmental 
hazards;  and  effects  of  the  activities  on 
the  environment,  aquatic  life, 
archaeological  resources,  or  other  uses 
and  users  of  the  area  in  which  the 
activities  were  conducted; 

(5)  Such  other  descriptions  of  the 
activities  conducted  as  may  be  specified 
by  the  Director  and 

(6)  Records  of  all  samples  from  core 
drilling  or  other  tests  made  on  the  lease. 
The  records  shall  be  in  such  form  that 
the  location  and  direction  of  the  samples 
can  be  accurately  located  on  a  map.  The 
records  shall  include  logs  of  all  strata 
penetrated  and  conditions  encountered, 
such  as  minerals,  water,  gas,  or  unusual 
conditions,  and  copies  of  analyses  of  all 
samples  analyzed. 

(d)  The  lessee  shall  report  the  results 
of  environmental  monitoring  activities 
required  in  §  282.28  of  this  part  and  shall 
submit  such  other  environmental  data  as 
the  Director  may  require  to  conform 
with  the  requirements  of  these 
regulations. 

(e)(1)  All  maps  shall  be  appropriately 
marked  with  reference  to  official  lease 
boundaries  and  elevations  marked  with 
reference  to  sea  level.  When  required  by 
the  Director,  vertical  projections  and 
cross  sections  shall  accompany  plan 
views.  The  maps  shall  be  kept  current 
and  submitted  to  the  Director  annually, 
or  more  often  when  required  by  the 
Director.  The  accuracy  of  maps 
furnished  shall  be  certiHed  by  a 
professional  engineer  or  land  surveyor. 

(2)  The  lessee  shall  prepare  such  maps 
of  the  leased  lands  as  are  necessary  to 
show  the  geological  conditions  as 
determined  from  G&G  surveys,  bottom 
sampling,  drill  holes,  trenching, 
dredging,  or  mining.  All  excavations 
shall  be  shown  in  such  manner  that  the 
volume  of  OCS  minerals  produced 
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during  a  royalty  period  can  be 
accurately  ascertained. 

(f)  Any  lessee  who  acquires  rock, 
mineral  and  core  samples  under  a  lease 
shall  keep  a  representative  split  of  each 
geological  sample  and  a  quarter 
longitudinal  segment  of  each  core  for  5 
years  during  which  time  the  samples 
shall  be  available  for  inspection  at  the 
convenience  of  the  Director  who  may 
take  cuts  of  such  cores,  cuttings,  and 
samples. 

(g)(1)  The  lessee  shall  keep  all  original 
data  and  information  available  for 
inspection  or  duplication,  by  the 
Director  at  the  expense  of  the  lessor,  as 
long  as  the  lease  continues  in  force. 
Should  the  lessee  choose  to  dispose  of 
original  data  and  information  once  the 
lease  has  expired,  said  data  and 
information  shall  be  offered  to  the  lessor 
free  of  costs  and  shall,  if  accepted, 
become  the  property  of  the  lessor. 

(2)  Navigation  tapes  showing  the 
location(s)  where  samples  were  taken 
and  test  drilling  conducted  shall  be 
retained  for  as  long  as  the  lease 
continues  in  force. 

(h)  Lessees  shall  maintain  records  in 
which  will  be  kept  an  accurate  account 
'^f  all  ore  and  rock  mined;  all  ore  put 
through  a  mill;  all  mineral  products 
produced:  all  ore  and  mineral  products 
sold,  transferred,  used,  or  otherwise 
disposed  of  and  to  whom  sold  or 
transferred,  and  the  inventory  weight, 
assay  value,  moisture  content,  base 
sales  price,  dates,  penalties,  and  price 
received.  The  percentage  of  each  of  the 
mineral  products  recovered  and  the 
percentages  lost  shall  be  shown.  The 
records  associated  with  activities  on  a 
lease  shall  be  available  to  the  Director 
for  auditing. 

(i)  When  special  forms  or  reports 
other  than  those  referred  to  in  the 
regulations  in  this  part  may  be 
necessary,  instructions  for  the  filing  of 
such  forms  or  reports  will  be  given  by 
the  Director. 

§  282.30    Rigirt  of  use  snd  — swnent 

(a)  A  right  of  use  and  easement  that 
includes  any  area  subject  to  a  lease 
issued  or  maintained  under  the  Act  shall 
be  granted  only  after  the  lessee  has 
been  notified  by  the  requestor  and 
afforded  the  opportimity  to  comment  on 
the  request.  A  holder  of  a  right  under  a 
right  of  use  and  easement  shall  exercise 
that  right  in  accordance  with  the 
requirements  of  the  regulations  in  this 
part.  A  right  of  use  and  easement  shall 
be  exercised  only  in  a  manner  which 
does  not  interfere  unreasonably  with 
operations  of  any  lessee  on  its  lease. 

(b)  Once  a  right  of  use  and  easement 
has  been  exercised,  the  right  shall 
continue,  beyond  the  termination  of  any 


lease  on  which  it  may  be  situated,  as 
long  as  it  is  demonstrated  to  the  Director 
that  the  right  of  use  and  easement  is 
being  exercised  by  the  holder  of  the 
right  and  that  the  right  of  use  and 
easement  continues  to  serve  the  purpose 
specified  in  the  grant.  If  the  right  of  use 
and  easement  extends  beyond  the 
termination  of  any  lease  on  which  the . 
right  may  be  situated  or  if  it  is  situated 
on  an  unleased  portion  of  the  OCS.  the 
rights  of  all  subsequent  lessees  shall  be 
subject  to  such  right.  Upon  termination 
of  a  right  of  use  and  easement,  the 
holder  of  the  right  shall  abandon  the 
premises  in  the  same  manner  that  a 
lessee  abandons  activities  on  a  lease  to 
the  satisfaction  of  the  Director. 

$  282.J1    Suspension  of  production  or 
other  operations. 

A  lessee  may  submit  a  request  for  a 
suspension  of  production  or  other 
operations.  The  request  shall  include 
justification  for  granting  the  requested 
suspension,  a  schedule  of  work  leading 
to  the  initiation  or  restoration  of 
production  or  other  operations,  and  any 
other  information  the  Director  may 
require. 

Subpart  D — Payments 

§28Z40    Bonds. 

(a)  Pursuant  to  the  requirements  for  a 
bond  in  §  281.33  of  this  title,  prior  to  the 
commencement  of  any  activity  on  a 
lease,  the  lessee  shall  submit  a  surety  or 
personal  bond  to  cover  the  lessee's 
royalty  and  other  obligations  under  the 
lease  as  specified  in  this  section. 

(b)  All  bonds  furnished  by  a  lessee  or 
operator  shall  be  in  a  form  or  on  a  form 
approved  by  the  Director.  A  single  copy 
of  the  required  form  is  to  be  executed  by 
the  principal  or,  in  the  case  of  surety 
bonds,  by  both  the  principal  and  an 
acceptable  surety. 

(c)  Only  those  surety  bonds  issued  by 
qualified  surety  companies  approved  by 
the  Department  of  the  Treasury  shall  be 
accepted.  (See  Department  of  Treasury 
Circular  No.  570  and  any  supplemental 
or  replacement  circulars.) 

(d)  Personal  bonds  shall  be 
accompanied  by  a  cashier's  check, 
certified  check,  or  negotiable  U.S. 
Treasury  bonds  of  an  equal  value  io  the 
amount  specified  in  the  bond. 
Negotiable  Treasury  bonds  shall  be 
accompanied  by  a  proper  conveyance  of 
full  authority  to  the  Director  to  sell  such 
securities  in  case  of  default  in  the 
performance  of  the  terms  and  conditions 
of  the  lease. 

(e)  A  bond  in  the  minimum  amount  of 
$50,000  to  cover  the  lessee's  obligations 
under  the  lease  shall  be  submitted  prior 
to  the  commencement  of  any  activity  on 


a  leasehold.  A  $50,000  bond  shall  not  be 
required  on  a  lease  if  the  lessee  already 
maintains  or  furnishes  a  S3O0XKX)  bond 
conditioned  on  compliance  with  the 
terms  of  leases  for  OCS  minerals  other 
than  oil.  gas,  and  sulphur  held  by  the 
lessee  on  the  OCS  for  the  area  in  which 
the  lease  is  located.  A  bond  submitted 
pursuant  to  S  Z56.58(a)  of  this  chapter 
may  be  amended  to  include  the 
aforementioned  condition  for 
compliance.  Prior  to  approval  of  b 
Delineation.  Testing,  or  Mining  Plan,  the 
bond  amount  shall  be  adjusted,  if 
appropriate,  to  cover  the  operations  sod 
activities  described  in  the  proposed 
plan. 

(f)  For  the  purposes  of  this  section 
there  are  four  areas: 

(1)  The  Gulf  of  Mexico; 

(2)  The  area  offshore  the  Pacific  Coast 
States  of  California,  Oregon, 
Washington,  and  Hawaii; 

(3)  The  area  offshore  the  coast  of 
Alaska;  and 

(4)  The  area  offshore  the  Atlantic 
coast. 

(g)  A  separate  bond  shall  be  required 
for  each  area.  An  operator's  bond  may 
be  submitted  for  a  specific  lease(s)  in 
the  same  amount  as  the  lessee's  bond(s) 
applicable  to  the  lease(s)  involved. 

(h)  Where,  upon  a  default,  the  surety 
makes  a  payment  to  the  United  States  of 
ar  obligation  incurred  under  a  lease,  the 
face  amount  of  the  surety  bond  and  the 
surety's  hability  thereunder  shall  be 
reduced  by  the  amount  of  such  payment 

(i)  After  default  the  principal  shall, 
within  6  months  after  notice  or  within 
such  shorter  period  as  may  be  fixed  by 
the  Director,  either  post  a  new  bond  or 
increase  the  existing  bond  to  the  amount 
previously  held.  In  lieu  thereof,  the 
principal  may.  within  that  time,  file 
separate  or  substitute  bonds  for  each 
lease.  Failure  to  meet  these 
requirements  may  result  in  a  suspension 
of  operations  including  production  on 
leases  covered  by  such  bonds. 

(j)  The  Director  shall  not  consent  to 
termination  of  the  period  of  liability  of 
any  bond  unless  an  acceptable 
alternative  bond  has  been  filed  or  until 
all  the  terms  and  conditions  of  the  lease 
covered  by  the  bond  have  been  met 

§  282.41    Method  of  royalty  calcuiation. 

In  the  event  that  the  provisions  of 
royalty  management  regulations  do  not 
apply  to  the  specific  commodities 
produced  under  regulations  in  this  part 
the  lessee  shall  comply  with  procedures 
specified  in  the  leasing  notice. 


§28^42 

Rentals,  royalties,  and  other  payments 
due  the  Federal  Government  on  leases 


( 
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for  OCS  minerals  shall  be  paid  and 
reports  submitted  by  the  payor  for  a 
lease  in  accordance  with  S  281.26  of  this 

title. 


Subpart  E— Appeals 


§2*2.50 

Orders  or  decisions  issued  under  the 
regulations  in  this  part  irfay  be  appealed 
in  accordance  with  the  provisions  of 
Part  290  of  this  title.  The  filing  of  an 
appeal  with  the  Director  shall  not 
suspend  the  requirement  for  compliance 
with  an  order  or  decision  other  than  the 
payment  of  a  civil  penalty. 

|FR  Doc.  89-049  Filed  l-17-«0:  8:45  amf, 
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UST  OF  PUBUC  LAWS 

Note:  The  Gst  of  public  laws 
enacted  durirtg  the  secorxl 
session  o(  the  100th  Congress 
has  t>een  completed. 
Last  List  Novenlher  30.  1988 
The  Nst  vmll  be  resun>ed  wtien 
bills  are  enacted  InfQ  pt^lic 
law  during  the  first  session  of 
the  101st  Congress,  which 
convened  on  January  3,  1989. 
It  may  be  used  In  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Regisler  but  may  t>e  ordered 
in  iiKfvidual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  oHI 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
CX:  20402  (phone  202-275- 
3030). 
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Public  Laws 


are  now  available  for  the  lOlst  Congress,  1st  Session,  1989 


Pamphlet  prints  of  public  laws,  often  refeaed  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulariy  upon  enactment,  for  the  101st  Congress,  1st  Session,  1989. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  CXD 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 
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